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INTRODUCTION

Global development the environmental problems of social life are
objectively sidelined by the pressure of the world war unfolding and
regional military conflicts, which have also captured our state, terrorism,
ethnic resettlement, economic wars, with which modern states are often
unable to cope. At the same time, today our civilization does not have a
more efficient institute for solving environmental problems than the state
and international organizations. Hence, for a long time the state will
remain the most effective of the existing models of regulation of social
processes, including, above all, relations in the field of protection and
management of natural resources.

Philosophers, natural scientists and ecologists connect the most
optimistic ideas about character of interaction between society and nature.
Also during the last times the betterment of ecological situation was seen
in liquidation of the dominant influence of governmental departments,
denationalization of economy, granting of valuable sovereignty to the
republics, building of the effective legal mechanism of regulation of
interaction between society and nature.

Hence we can integrate the conceptions and paradigms which preceded
the establishment of system of legal regulation of environmental
protection and consider them more detailed.

The modern state asserts its right to “modernity”, in particular, through
a transformation of its functional component. Such transformation occurs
through the separation of new functions of the state, which were not at all
inherent in the previous stages of state development, including the
ecological function: the state assumes the responsibility for preserving the
society itself as a certain socio and cultural integrity, as a habitat for
human beings, which, in particular, includes environmental monitoring.

So, today, against the background of global challenges, there is a
problem of finding new opportunities in the activity of the state aimed at
environmental protection, which should be based on the relevant
theoretical and methodological results of scientific dissertations in the
field of law-making, implementation of law, modeling of the state. Some
of these problems are reflected in the proposed book, which deals with the
problems of the theory of environmental and natural resource law, the
protection of environmental rights and freedoms of man, the possibility of
building an ecological state based on the rule of law.

Prof. Vasyl Kostytsky
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SOCIOLOGICAL AND LEGAL PROBLEMS
OF FORMATION OF ECOLOGICAL STATE

Kostytsky V.

INTRODUCTION

The modern American and European state, which in Ukraine was fairly
called “civilized”, is essentially a liberal state, including Ukraine, which
was incorporated into the essence of the state and the model of
government by the parents of the Constitution of Ukraine in 1996,
including the author of this article’. So far as, the content of the liberal
model of the state, which is put into the Constitution of Ukraine as well,
involves a number of important factors, in particular, the rule of law, the
primacy of human rights and freedoms, proclaimed the highest social
value. Here we also have the restriction of the state by law: the content
and direction of the state’s activity determine the human rights and
freedoms (Article 3 of the Constitution of Ukraine), bodies of state power
and bodies of local self-government, their officials are obliged to act only
on the basis, within the limits of authority and in a way, stipulated by the
Constitution and laws (Article 19 of the Constitution of Ukraine).

As a theoretical and methodological substantiation of what model of
the state to replace the post-industrial state in the new world order, the
advisability of combining the strengthening of state functions and the need
to preserve liberal human rights and freedoms against the background of
global environmental challenges, creation of an ecological state.

1. Problems of the modern state:
liberalism and the organization of state power
Today, the modern state of European-American civilization faces
challenges that are almost unrealistic to realize within the traditional
framework of a liberal state. It is an issue of environmental protection,
ensuring human rights in a favorable environment and avoiding a global

! Kostysky V.V. Ecology of Transition: Law, State, Economy (Economic and Legal
Mechanism of Environmental Protection in Ukraine) / V.V. Kostysky; Institute for
Legislative Predictions and Legal Expertise. — K.: USSB SME Eusmeu, (Series “Ecological
Library”; Ne 5) (Library of the magazine “Small and Medium Business. — 2003. — 772 p.
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ecological disaster, combating poverty, combating terrorism, harmonizing
the interests of the state and society, and the interests of the participants in
mass transfers to the European Union from the countries of North Africa
and the Middle East. For Ukraine, the question of choosing the optimal
model of the state is complicated by the problems of the transition period,
including external aggression and the loss of control over the part of the
sovereign territory, the need for the reform of the administrative and
territorial system in order to eliminate the remnants of the administrative-
command system, raw material orientation of the economy, prosperity of
corruption, imbalance between the branches of power and frequent
political crises, incompleteness of the structuring of civil society and party
building, and others.

Therefore, the following question emerges: what model of the state
should replace the legal state without losing its value gains, such as the
rule of law, the distribution of power, the guarantee of human and civil
rights and freedoms. The answer to this question is the theoretical and
methodological justification of certain changes in the Constitution of
Ukraine, which is today the Social Contract between the Ukrainian people
on human and civil rights and freedoms and on the model of state power,
as well as an agreement between civil society and the state on mutual
rights and obligations, on which the state becomes a service of the people,
and the understanding of the essence, tasks and functions of the state,
which should combine liberal values with the strengthening of state
interference in the sphere of public life associated with the safety of
society and human.

The decision of this issue should take place with the contition of
solving a number of tasks, the first of which we can call the necessity to
organize social life on the basis of public-state partnership, built on legal
principles.

Law as a social phenomenon is a product created by a society? on the
basis of moral laws established by the Almighty, the Supreme Mind. The
multitude of law is that this social phenomenon is a bank of human and
civil rights and freedoms, a treasury of social values, but it is also the
value itself, the property of the spiritual culture of society. Law is
expedient, as a system of rules and regulations law is the most perfect
regulator of social relations. Finally, law is a means of consolidation and

2 Kostytsky VV Ecological law as a theological and sociological phenomenon /
V. Kostytsky // Ecological law of Ukraine. — 2013. — Ne 1. — P. 4-12.



an instrument for the organization and functioning of power, as the
institutional capacity of the subject of law and subject of public relations
to make their orders obligatory for others.

In the system of power we distinguish the spiritual power, which is
based on the Highest Will, the Moral Imperative, which are “placed” in
faith and supported by religion. The next levels of government are the
power of the people, which is realized by them through the state
(state power) and local self-government, the power of capital and the
“fourth” power — the power of mass media. The second task —
consideration of this issue must be deprived from myths and cliches.

Today there are grounds to say that the idea of building the legal state
is based on the principle of separation the power, has become an integral
part of the national idea in Ukraine through the implementation of its
European aspirations, providing “growing” in European and world
community, with the help of criterion to treat Ukraine to the list of
civilized nations, part of the mentality and outlook of the modern
Ukrainian person.

Today, with the expiry of the twenty-two years, the author of these
lines, both co-author of the Constitution of Ukraine, resolved on June 28,
1996, has to admit that at that time a methodological mistake was made,
which is now the cause of political confrontations and failures in the work
of the state apparatus. It is a question of the fact that the principle of
modeling of state power in the draft Constitution of Ukraine was based on
the principle formulated by John Locke and Charles Montesquieu
280 years ago regarding the division of power into the legislative,
executive and judicial, the principle, which now does not cover all
functional branches of the state machinery.

At the same time, we as co-authors of the Constitution of Ukraine, did
not take into account the following points:

— since the scientific concept of D. Locke and S. Montesquieu, there
has been considerable time, when the state apparatus has been
significantly improved and complicated:;

— in the 17™ — 18™ centuries, the idea of the division of power was
based on the task of not only not so much national sovereignty, but the
task of limiting absolute royal power and depriving society of possible
monarchy’s arbitrariness if he could not or did not want to be wise;

— when preparing the draft of Constitution of Ukraine, its developers
did not have enough time to work out the model of local self-government,



which under the same constitutional requirements is already the authority
of the territorial community, has declared property and budget autonomy;

— the level of legitimacy of the President of Ukraine elected by
people is the same as that one of the entire Verkhovna Rada, but under his
authority the President cannot be assigned to any of the indicated branches
of power.

Therefore, when we use the famous Montesquieu formula of dividing
power into legislative, executive and judicial, and the media is called the
fourth authority, we make several mistakes at once: the media can not be
in this list, because it is not a state power. In addition, state power is
limited by law. In Ukraine, this is article 3 of the Constitution, which
provides that the content and direction of the state determined by human
rights and freedoms, the approval of which is the main responsibility of
the state, and the state is responsible for his activities to human. Here we
also should mention Article 19, according to which the bodies of state
power and local self-government, their officials are obliged to act only on
the basis, within the limits of authority and in the manner envisaged by the
Constitution.

The third task of modeling the modern state is the return of power to
the people and the exercise of state and self-government power in the
interests of the people. In the end, according to Article 5 of the
Constitution of Ukraine, people are the bearer of sovereignty and the only
source of power. The power of the people® is exercised by them through
the channels of direct democracy (elections, referendum, the right of
legislative initiative), as well as by the state through the legislative,
judicial, control and oversight, attestation and executive branches of
government. Local self-government implements the power of the people
through local referendums, territorial councils, their executive bodies and
the institution of village, settlement and city mayors, as well as through
public self-government bodies — home, street, quarterly committees,
parental committees in schools, community councils.

Of course, now we are talking about the power of the people and state
and self-governmental power. Other forms of government should be
considered in a wider statement only in connection with the legal

® Kostytsky V.V. Power of the people: seven functional branches of power (Renaissance
problems in the theory of law). — Small and Medium Business, 2010. — P. 4-14; the same one:
Distribution of power in legal state and social and normative fixing of the idea of freedom
and democracy. — Sociology of law. — 2011, Ne 2. — P. 3-6.



problems that arise in the process of exercising power: the question of the
relationship between church and state, registration of religious
organizations, church property, capital power is the subject of study in
connection with the legal issues of the activities of transnational
corporations, guarantees of entrepreneurship, legal issues of the activities
of banks and other financial institutions. It should be noted that capital
power is often “imperceptible” to law, since it is implemented beyond the
law as well: influence on elections, support of political parties, lobbying,
influence on higher state power, etc.

The fourth task is to ensure the optimality of power. The balance of
rights and the balance between civil society sectors and between civil
society and the state is optimal for a person and a normal social life. Such
an ideal state, in our opinion, is achieved with the advent of an era of a
law-governed state, which manifests itself as a kind of only possible
compromise between the etatist state of the past, which exaggerated the
society and controlled it up to the interference with private and family life,
as well as extreme liberalism, accompanied by manifestations of
anarchism, the war in the sectors of the economy, the ohlocratic methods
of exercising power and even the abuse of law.

We regard the creation of an optimal model of the institution of power
as one of the most important constituents of the Constitution of Ukraine —
the Social Contract, along with the consolidation of human rights and
freedoms and the definition of guarantees for their implementation.

The greatest prosperity the idea of legal state*, before they became the
property of political and legal practice, acquired in the period of the birth of
early capitalist forms of organization of social life. These ideas were reflected
in the writings of the Enlightenment authors and representatives of the
German classical philosophy,and these ideas were associated with the need to
overcome monarchical absolutism, and then, in particular, in France and the
United States, there are ideas of limiting power by law, the abandonment of
the monarchy and the transition to a republican form of government.

So, according to Russo’s imagination, state is governed by a social
contract, which serves as the basis of all rights, and its purpose is to
establish a common good®. In his writings, we see the prospects for the

* Kostytsky V.V. The distribution of power in legal state and the social and normative
fixing of the idea of freedom and democracy. — Sociology of law. — K., 2011, No. 2. —
P. 3-6.

® History of political and legal studies: Reader for law schools and faculties / Comp. and
total ed. Prof. Dr. Dr. East. Sciences G.G. Demidenko. — X : Fact, 1999. — C. 223.
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establishment of national sovereignty, the expansion of mechanisms for
the exercise of the people’s sovereignty, the guarantee of civil liberties,
the concept of universal will as the basis for legislative activity, etc®.

Close to such an understanding of a state that does not interfere in the
life of civil society and has a minimal impact on its other non-state
sectors, were the views of I. Kant, which is fairly considered the founder
of the doctrine of legal state’.

2. Ecological function as an integral feature of the modern state

Civil society, as a result of European-American development, is based
on pluralism, which is based on the principle of self-determination of the
individual, guaranteeing the human and civil rights and freedoms, state-
public partnership.

The existence of ecological law® system and social necessity in the
environmental protection require the ecological state function separation.

In legal literature the state functions are the basic directions of its activity
directed on solution of the common matters of subjects of society. At the same
time realization of some state functions is executed through the activity inside
and outside of the country by participating in the international community life.
The ecological function requires its separate consideration in the system of
functions of state as a political organization of society.

State ecological function came into being not long ago and
simultaneously with intensifying of the problem of natural environmental
protection. Earlier the question of regulation of nature using and
protection was included in the state economic activity and considered as
manifestation of its economic function’. Worsening of ecological
situation, increasing of the role and importance of interaction between
society and nature resulted into the necessity of appearance of separate
ecological function among other internal state functions.

® The history of political and legal doctrines of the XVII — XVIII centuries. / Editorial.:
Gratsiansky P.S. and others — M.: Science, 1989. — S. 116-129.

" The history of political and legal doctrines of the XV11 — XVIII centuries. / Editorial.:
Gratsiansky P.S. and others — M.: Science, 1989. — P. 198; Sokolov A. Kant and
Contemporaneity (concept of legal state in the mirror of comparative law) // Political
Reading. — 1995. — Ne 1. — P.4; Timoshenko V.I. Legal power: theoretical-historical
researches. — K : Naukova Dumka, 1994. — P. 16.

® Kostytsky V.V. Environmental Law of Ukraine: [textbook] 1 book. / V. Kostytsky, —
Drohobych: Circle, 2012. — 360 p.

® Kostytsky V. Ecological function of the state and economic and legal mechanism of
environmental protection // Law of Ukraine. —2004. — Ne 1. — P. 147.



At the same time there are other grounds of separation of ecological
function from the modern state functions in special scientific literature.
Sometimes such grounds are predefined by the environmental protection
requirements and quality new social and economic situation, i.e. transition
of the world vanguard to the stage of post-industrial or information
development with the following processes: increase of demand on the
corresponding scientific and information resources, displacement of
accents in the means of using of natural resources; transition to the
economy of preservation of resources; transfer of all social life to the so-
called stable development.

In professor V.Petrov’s opinion, the main content of the state
ecological function is determined by the following measures:

— detection and evaluation of the natural resources condition and
natural environmental protection;

— ecological planning, financing, logistical support;

— drafting of legal norms and realization of control over their
compliance;

— establishment of the governmental machinery in the sphere of
nature protection and sustainable use of natural resources;

— organizing of ecological monitoring, state control over natural
environment condition;

— drafting of the norms and standards concerning natural environment
quality;

— organizing and execution of ecological examination of projects,
equipment and other measures which influence on the natural
environment;

— organizing of research activity on the problems of ecology;

— ecological education, selection and training of personnel;

— organizing of international cooperation in the sphere of natural
environmental protection®’,

It is a short list of those constituent elements which distinguish the
state ecological function as its independent and important function.

State ecological function is realized by the appropriate economic,
organizational and legal mechanisms. In addition state legal mechanism is
the instrument of implementation of ecological legal function as a new and

1% petrov V.V. The concept of interaction between society and nature — the scientific
basis of environmental law / Methodological problems of law / Ed. M.N. Marchenko. — M :
Moscow State University Publishing House, 1994. — P. 138.
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earlier unknown legal function. It is realized side by side with traditional
legal functions, such as: political, economic, cultural and educative, etc.
Formation and development of legal ecological function is the result of
development and deepening of social contradictions between society and
nature, understanding of the need and necessity of considerable extension
of legal intervention in the regulation of relations in the sphere of
environmental protection and using of natural resources.

The purpose of legal ecological function is ensuring of natural
environment quality under the conditions of social economic development
by legal regulation instruments. This purpose is attained by drafting,
adoption and application of legal norms represented the requirements of
ecological regularities concerning interaction of society and nature which
consolidate the scientifically proved norms of economic influence on the
environment™.

It is interesting that in one of the latest theoretical legal research
concerning analysis of the state functions professor A. Pigolkin included
the legal function (or function of freedom and ownership ensuring) and
function of communication system formation in the state functions™.

In our opinion, the analysis of correlation between all state functions is
more efficient and depends on their objects.

Certainly, the ecological function is not permanent concomitant of
state organization of society. Moreover, it is possible to ascertain its late
appearance as a separate state function only in the second part of the
XX century. Till that time this function was fundamental part of state
economic function and it was realized as a constituent part of state
economic policy. However, today in some special scientific research we
can find the environmental protection interpretation as a component part
of state social and economic policy*.

State ecological function began to separate only for some time past due
to the progressing worsening of the natural environment condition of the
planet. The modern manufacture development (output of minerals,
development of the chemistry, metallurgy, etc.), using of the newest

1 Petrov V.V. The concept of interaction between society and nature — the scientific
basis of environmental law / Methodological problems of law / Ed. M.N. Marchenko. — M :
Moscow State University Publishing House, 1994. — P. 138.

12 problems of the general theory of law and state. Textbook for universities / Under
commonly. ed. V.S. Nersesyan. — M : “Norma”, 2001.

3 Combating environmental crimes. (Criminal and Criminal Investigation). — K :
Sciences. opinion, 1994. — P. 9.



technologies by which human breaks the natural balance that existed
during millions of years, appearance of huge amount of wastes including
the atomic manufacture wastes do harm the ecosystem and have
irreversible consequences. For example, the Chornobyl nuclear disaster in
Ukraine was constitutionally recognized as a planetary catastrophe.
Therefore, a state more and more actively operates in the sphere of
recovery of the broken balance.

This function objectively became general function for all countries.
Nowadays many international agreements on the defence of environment
(flora, atmospheric air, etc.) were concluded™.

So, we can consider the state ecological function both as internal and
external. This statement is absolutely fair because of the following
reasons:

— intensification of the processes of globalization of ecological
problems (sometimes scientists even stress on the fact that humanity has
already gone across a limit which detach out planet from ecocatastrophe
and now all states have to coordinate their efforts for its warding off);

— unification of values of the modern states with globalization
processes which also cover social and political and legal spheres of social
life (harmonization of legislation; formation of democratic legal social
states; recognizing of legal rule, priority of human rights, democratic
development principles, etc. as the indispensable state attributes).

Today we can see a raise of the role and importance of this state function
on the example of constitutions adopted in the second part of the
XX century. As a rule, they consolidated the state policy novels in the
sphere of environmental protection and defence. Constitutional
consolidation of the state ecological function is the first evidence of
importance of this state activity direction under the present-day conditions.

During the Soviet times scientists began to distinguish state ecological
function. At first it was made by O. Kolbasov and Y. Shemshuchenko.
Now it is especially topical function taking into consideration a
globalization of ecological problems and only societies which are well-
organized and well-coordinated by the state and which defend the
common civilization values.

1 Chirkin V.E. The modern state. — M : International. Relations, 2001. — P. 203.

15 Kolbasov O.S. Ecology: politics — law. — M : Science, 1976; Shemshuchenko Y.S.
Organizational and Legal Issues of Environmental Protection in the USSR. — K : Sciences.
opinion. — 1976 — 276 p.
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The second argument which confirms a need of the state intervention
in the ecology defence process is the branched special legislation as the
instrument of solving of ecological problems. At the same time such
special legislation should consolidate a system of ecological rights and
freedoms of human and citizen as one of the most important constitutional
rights and freedoms.

Allocation of considerable budgetary funds for the environmental
protection measures is another confirmation of realization of ecological
function by the modern state. Specific of the state ecological function
realization depends on the conditions of operating of different types and
kings of states, their social and economic structure, special features of
state national and political regime, civilization development condition.

3. Ecological function and environmental policy of the state

State ecological function can be realized only under the conditions of the
modern democratic legal social state which has a complex of obligations to
society and human, protects ecological rights and freedoms, takes care of the
environmental protection by using of special instruments'®.

The main positions regarding the essence and direction of the state
ecological policy of Ukraine are included in the base legislative act on the
questions of environmental protection, i.e. in the Law of Ukraine
“On protection of the natural environment” dated June, 25™ 1991. This
law stipulates that Ukraine realizes the ecological policy on its territory,
directed to the prevention of environment which is safe for life of animate
and inorganic natures, defence of human life and health from negative
influence of the natural environment pollution, achievement of the
harmonious interaction between society and nature, protection, sustainable
use and recreation of natural resources.

So, the ecological policy is one of the state activity directions which
has corresponding priorities and tasks of social and economic, natural and
social character.

We can separate two basic forms of state ecological policy realization,
in particular: the ecological policy strategy and ecological policy tactics.

The ecological policy strategy is the course of state ecological policy,
aimed at the long-term prospects and solution of the important economic
and social tasks, tasks of cultural development, ensuring of state

6 Muhamet — Irekle A. On the Function of the Rule of Law in Modern Nature
Management. Monograph. — M : “NIA-Nature”, 2002. — 272 p.
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ecological safety, preservation and increase of its natural potential and
national wealth, defence of ecological rights and freedoms of physical and
legal entities, increase of national well-being.

Ecological policy strategy (or ecological strategy) includes search of
the national economy priority purposes, instruments and methods of their
realization on the basis of purport of objective processes and tendencies of
the environment condition, changes in environment and peculiarities of its
protection which take place in the national and world economy, and taking
into account the legal interests of ecological law subjects"’.

Ecological tactics is a combination of the nearest purposes, tasks,
instruments and methods of their achievement for realization of ecological
policy strategy under the concrete conditions of the present development.

As a rule, the ecological strategy and ecological tactics measures are
realized in legal forms. In particular, ecological policy legal consolidation
is realized by the following instruments: determination of principles of
domestic and external policy; prognoses and programs of economic and
social development of Ukraine and its separate regions; programs of
activity of the Cabinet of Ministers of Ukraine; purpose-oriented
programmes of economic, scientific and technical and social development
and corresponding legislative acts.

In general policy is a special activity on the administration of state and
society, organizing and supervisory sphere of society which manage the
economic, legal, social, cultural, and religious spheres, etc'®. The term
“policy” comes from Greece and means something state-related. This term
takes rise from Aristotle’s treatise “Policy” about state, administration and
government.

From Aristotle’s times and to the end of XIX century policy was
considered as a doctrine about state, i.e. state level power. Nowadays there
are several fundamental explanations of the term “policy”, such as:

1. It is the relations between classes (as relations of consent,
enslavement, supremacy, conflict and fight), groups, people (as domestic
policy) and states (as external policy).

Y Tomenko M. The Ukrainian Perspective: Historical and Political Foundations of
Modern State Strategy / Political Studies. Issue 2. — K : Ukrainian Perspective Foundation,
1995 — P.4; Development strategies of Ukraine: challenges of time and choice /
E. Bazovkin, A. Belouk, O. Valevsky, et al. — K : NISD, 1994. — 177 p ; Valevsky O.L.
State policy in Ukraine: methodology of analysis, strategy, mechanisms of implemen-
tation. — K : NISD, 2001. — P. 121-126.

18 politology. Textbook / Edited by prof. Kremena V.G., prof. Gorpacha M1 — Kharkiv:
Unicorn Printing Center, 2001. — 640 p.
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2. It is the supremacy, power and activity that attach the seizure of
power and its using.

3. It is practical administration, normalization of social life
(from Platon’s times it was called as functional approach).

The policy can exist as the following kinds of activity:

— theoretical, intellectual activity which forms the political essence,
mode of thinking and mentality;

— practical activity as organizing and control activity, arrival at a
decision by the leaders, work with people, exchange of information,
government authority operating, etc.

The policy is materialized by the government authority in the legal
acts.

Ecological policy as a constituent of policy is a system of measures,
aimed at ensuring of the natural environment quality, recreation of natural
resources and creation of the proper ecological conditions of human life
and practice of realization of these measures.

Ecological policy is a combination of methods and means of influence
of state and other political institutes on the “society and nature” system
with a purpose to solve its conflicts timely and ensure the favourable
environment of existence of human and society at present and in prospect.

Separate scientists determine the ecological policy as an organizing
and regulative and control activity of society and state directed to the
environmental protection and improvement, ensuring of the normal vital
activity and ecological safety of citizens. But this term reflects rather
desirable than real things.

Ecological policy as ecological strategy and ecological tactics is a form
of realization of the state ecological function. Ecological policy is the
expression of forms and methods of realization of state ecological function
in the concrete historical conditions by the concrete political systems.
Therefore, analysis of ecological platforms of separate political forces and
political parties, especially during pre-election company, is very important
for evaluation of the ecological policy efficiency. In Ukraine the political
parties continue to establish their own ecological priorities which do not
have any real character™.

Subjects of the ecological policy realization are state, political parties,
public organizations as subjects of civil society. State ecological policy

18 Kostytsky V.V. Political Parties in the System “Civil Society and State” // Law of
Ukraine.— 1995. — Ne 12; Kostytsky Vasyl. State-building processes are components of
multiparty development in Ukraine (political and legal analysis). — K., 2002. — 60 p.
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will be realized through the state ecological function as a direction of its
activity. Some scientists attribute the state ecological function to its
internal functions®®. As state ecological function is the expression,
direction of realization of state ecological policy which includes an
internal and external policy it is logically to admit that state ecological
function is the complex function and it is displayed as external and
internal functions of ecological state®".

STATE POLICY

ECOLOGICAL POLICY

External| Internal

A4

STATE ECOLOGICAL FUNCTION

External | Internal

A 4

ECONOMIC AND LEGAL MECHANISM

ENVIRONMENT

Antropogenic and
man-caused environment

Inviolable nature Man-made nature

Fig. Mechanism of the state ecological policy realization

% General theory of state and law. Academic course in 2 volumes. Volume 1. Theory of
the State / Ed. M.N. Marchenko. — M : “Mirror”, 1998. — P. 203-204.

2 Kostytsky V.V. The modern state is an ecological state: a sociological-legal
approach / V.V. Kostytsky // Sociology of Law. — 2018. — Ne 1-2 (24-25). — P. 102-110.
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State applies various instruments and mechanisms of regulation of
economic activity in the sphere of management of nature or realization of
ecological policy, purpose-oriented ecological programs and related with
them programs of economic and social development. The main means of
state regulative influence on the activity of market participants in the field
of environmental protection are the following: ecological taxation;
licensing; certification and standardization; application of standards and
limits; regulation of prices and tariffs; granting of investment, taxation and
other privileges; granting of dotations, compensations, purpose-oriented
innovations and subsidies.

Terms, volumes, spheres and procedure of application of separate
types of instruments of state regulation of economic activity are
determined by the legislative acts and programs of economic and social
development. Granting and suspension of privileges and advantages in the
economic activity of separate categories of market participants are realized
according to the laws.

4. From ecological function to creation of ecological state

Nowadays realization of the state ecological function foresees solving
of strategic and tactical tasks. Strategic tasks of the state ecological
strategic policy are considered in the following: preservation and recovery
of natural biosphere ecosystems in the necessary extent; ensuring of stable
development and environment which is suitable for human vital activity
under the condition of the minimized risk of initiation of ecological
emergencies.

Obviously, under the conditions of worsening of ecological problem
Ukraine has to determine its new state role in this process.

Taking into account the experience of times of independence, we can
make a conclusion about necessity in more absolutely and more effective
using of the state-legal and organizing and administrative mechanics of
the environmental protection ensuring. So, they should newly treat thesis
that development of society and all its institutes including state and law is
the natural and historic process developed according to the definite
objective rules. Of course, in such approach the purposeful formation of
state and legal systems according to the preconceived plan seems to be
utopian’’. However, just transfer to the phase of stable civilization
development as a quite new form of interaction between society and

22 gpiridonov L.I. State and Law Theory. — M., 1996.
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nature and environmental protection foresees the systematic evolutional
change of the state and legal mechanism.

In this context the American discoverer T.Hoja’s research is quite
interesting. He analyzed the methods of market economy in the American
and Russian ecological laws and made a conclusion that “among all
Western industrially developed countries the USA ecological law is
mostly based on the administrative-command methods™?.

After proclaiming of independence of Ukraine Ukrainian scientists,
politicians, officials focused their attention on the establishment of
economic administration methods in the sphere of environmental
protection and using of natural resources taking into account the negative
experience of solving of ecological problems in the former Soviet Union.

The effective economical and legal mechanism of the environmental
protection based on the interaction of administrative and economic
instruments of solving of ecological problems and ensuring of stable
development should be in the base of ecological strategy realization under
nowadays transitional period conditions.

Modern phase and peculiarities of realization of the state ecological
function are characterized by two opposite processes, such as: on the one
hand, it is intensification and deepening of globalization processes; on
another hand, there are certain tendencies of solving of national ecological
problems on account of other states. But domination of the second
tendency contravenes the possibility of averting of global ecocatastrophe
and ensuring of the effective cooperation in the sphere of state ecological
policy.

Ukrainian state needs the long-term transitional period for full value
realization of its ecological function. Also the content of this period has no
obligatory lie down in the deep social transformations which, obviously,
are not entirely predetermined and guaranteed by the internal factors.
Thus, in O. Dergachov’s opinion, this period can not be a classic period of
the “internal concentration”, because the ecological function realization is
fully impossible under isolation conditions in the modern globalized
world. Today the open question on interaction between national and
international ones arose in Ukraine in the context of polity strengthening,
disclosure of prospects and improvement of the long-term strategy. This

% Hoya T. Methods of market economy in American and Russian environmental law //
Bulletin of the International University. — The Law Series. — Issue 5. — M., 2001. — P. 152.
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problem becomes more complicated due to the historical lagging of the
internal processes from prevalent international tendencies®”.

The lagging of Ukraine from the progressive Western states in social
and economic and political development circumscribes real limits in the
state ecological policy realization. As a rule, Ukraine has unequal relations
with more powerful partners that treat it only as a potential source of
creation of the additional ecological dangers or so-called perspective
“disposal tip of Europe”.

The international context predetermines the substantial lagging or even
falling out of Ukraine from general logic of civilization development and
threatens with increase of the relative isolation, final removing to the
periphery of such system of international relations which has the paradigm
of stable development as its foundation. So, the state role strengthening in
the field of ecology is somehow predetermined by the modern configuration
of existing system of international relations and the place of Ukraine in it.

At the same time the state role strengthening both inside of the country
and in the system of international relations does not means that a burden
of transfer to the stable development has to be concentrated on the state
without any interaction between state and civil society. In S. Shmidheini
opinion, who hold a position of the Head of the Council of entrepreneurs
on the questions of stable developmen “it is impossible to realize the
stable development conception only by the governmental decisions,
because hillions of people participate in the manufacture and consumption
processes. Governments have to create pre-conditions and conditions of its
development”zs.

While realization of the state ecological function under the conditions
of transitional period the role of state administration and regulation will
objectively increase.

The state can be called the ecological state if it meets certain criteria,
when its functioning is based on certain conditions:

— the Institute for Environmental Rights and Freedoms of Human
Rights is materialized in legislation;

— the ecological function of the state and its environmental
responsibilities to society and man in accordance with the principle of the
rule of law are enshrined in the constitution as a social treaty;

# Dergachev O. Ukraine in Modern Geopolitical Transformations // Political
Thought. — 1998. — Ne 2. — P.186.

% Schmidhaney S. Changing course. Prospects for development and environmental
problems: an entrepreneur approach. — M., 1994,

17



— environmental law system is developed,;

— institutional frameworks have been created to ensure the
implementation of the state’s ecological function;

— a bhalanced economic and legal mechanism for environmental
protection is formed — there is an independent public control of the society
over the implementation of environmental legislation;

— the principle of joint responsibility of the state and society for the
future living environment is approved,

— there is a public environmental dialogue;

— the basis of the state environmental policy — the human right to a
favorable living environment;

— the ecological and legal culture, which underlies decision-making
processes is developed;

— the environmental and legal motivations of the behavior and life of
the elite are formed.

CONCLUSIONS

It can be noted that today we have the reason to speak about the
possibility of recognition of Ukraine as an ecological state, which is
formed within the framework of the mentioned theoretical and
methodological paradigm. In particular, the Constitution of Ukraine
enshrines the ecological function of the state, approved the economic and
legal mechanism of environmental protection, which implemented the
international legal principle “polluter pays”. Public organizations have
acquired access to participate in determining the state’s environmental
policy. We have developed advanced environmental legislation that
enshrines environmental human rights and freedoms. At their core — the
right to environmental safety, guaranteed by Art. 50 of the Constitution of
Ukraine. The same model occurs in several other states.

However, in our view, now the right to environmental security must be
seen as a manipulation of modern states, driven by their financial
capabilities and attempts to find parity between the economic interests of
the capital power and the environmental interests of present and future
generations. Indeed, the right to environmental safety is based on the
obligation of the state to develop, approve and ensure compliance with
environmental anthropogenic pollution by entities that do not take into
account neither the total effect of the commented pollution, nor the
consequences of their long-term impact on human and environment.
Hence the need to underpin the State’s obligations to civil society for the
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human right to a favorable environment and the principle of the rule of
law, which embodies both the recognition of a person of the highest social
value and the definition of environmental rights and freedoms, above all,
the fundamental human right to favorable environment, which determines
the content and orientation of the state.

SUMMARY

The author once again raises the question of the importance of the
formation of an ecological state as a political and legal response of
modern civilization to global challenges and environmental threats. The
section is dedicated for the first time raises questions about the new role of
the state in modern conditions, the state’s ability to respond to global
challenges using theoretical and legal science and sociology of law as part
of his proposed theological and sociological understanding of law.
According to the author, to replace the post-industrial state, which is the
mechanism maintenance liberal values of society has come a social
constitutional state which can maintain democratic values, on the one
hand, and find answers to the challenges, on the other hand, provide
amplification powerful influence on the developments in society between
civil society and state under the constitutional and legal requirements as a
social contract. Important here is to find the optimal model of governance
on account of author proposed a new vision of functional separation of
powers.
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CONTENT OF HUMAN RIGHT TO FAVORABLE
ENVIRONMENT IN GENERAL INTERNATIONAL LAW

Getman A. P., Shchokin Y. V., Hetman Y. A.

INTRODUCTION

The concept of international human environmental rights has been
maturating gradually, as international cooperation practices of states in the
field of conservation and rational use of natural resources accumulated
and, in fact, as the theory and practice of international human rights
protection advanced. The natural result of a gradual development of
international legal commitments of states in the environmental sphere was
formation of the right to a favorable environment as one of the
fundamental international human environmental rights’.

The modern doctrine of international law indicates that a general
international consensus has been achieved only in regard to four kinds of
environmental rights to: a) favorable environment; b) access to environ-
mental information; c) public participation in environmental decision-
making; and d) access to environmental justice®. These rights are regarded
as a generally recognized international legal framework for a subsequent
broad-scale development of the entirety of international human
environmental rights. Thus, apart from the above-mentioned rights, the
following rights are also identified: to health; to access to fresh water;
property right to natural resources, etc’.

The right to a favorable environment is a fundamental subjective
human right. As A. M. Solntsev notes, its place in the system of human

! This, in particular, is emphasized by T.R. Korotkiy. He points out that the first
traditional domains of regulating international environmental rights were relations
pertaining to environmental protection, as well as those pertaining to rational nature
management. And only later on, the scientist continues, the said domains were
supplemented by environmental safety relations and those securing human environmental
rights. (T.R. Korotkiy, Ecologization of international law in the light of environmental
human rights, p. 134, at: http://archive.nbuv.gov.ua/portal/Soc_Gum /App/2012_44/
Korotkiy.pdf) [in Russian].

% Solntsev A.M., Protection of Environmental Human Rights, 2015, p. 25 [in Russian];
N.B. Mushak, Conceptual approaches to classification of human rights under globalization
processes, Chasopys Kyivskoho universytetu prava, 2011, No 2, p. 300) [in Ukrainian].

® Mushak N.B., supra.
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rights is determined by the fact that providing basic life support it acts as
inborn, intrinsic human quality*. In other words, this right is so valuable
that it tops the hierarchy of the presently shaping international human
environmental rights as well as the hierarchy of long-established in
international law and national legal systems civil, political, social,
economic, and cultural rights i.e. human rights of first and second
generations.

This right corresponds to the human right of the Ukrainian national law
to an environment that is safe for life and health, directly provided for in
Art. 50 of the Constitution of Ukraine. Experts point out that the
formulation of the right is so judgmental that its profound meaning leads
to paradoxical results. On the one hand, an axiological sense of the norm
is so significant that it claims to have the status of “an international legal
environmental imperative”S. While on the other hand, the latitude of
thought about the norm content, the ambiguity of interpretation of every
single word recorded therein diminishes the practical value of the norm,
turning it into a slogan. It is well-known that in a modern democratic state
governed by the rule of law the legal provisions for human rights should
not be too much itemized so as courts could have a certain degree of
discretion in interpreting a specific human right depending on the
specificity of every examined case. At the same time, it is the positive law
that should indicate the lines of interpretation and even its limits in a
particular context.

The lines and limits of interpreting the human right to an environment
that is safe for life and health are determined in two legal domains —
national-legal and international-legal. They are intermingled, intercon-
nected and affect each other. The Ukrainian legislators who accepted
voluntarily the concept of the primacy of international law thereby
consented to priority application of international-legal standards of the law
under consideration. Yet, these standards are still insufficiently explored
in the Ukrainian juridical science.

The objective of the present paper is to determine the content of the
human right to a favorable environment and sources of its consolidation in
the modern international law.

* Solntsev A.M., supra at pp. 25, 26.
® Getman A.P. & Kostytskyi V.V., Human environmental rights in the national and
international legal doctrine, Problems of Legality, 2013, Issue 124, p. 78 [in Ukrainian].
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1. Recognition of the idea of protection
of international human environmental rights

At the beginning of the development of international human
environmental rights, a number of leading experts expressed their doubts
about the viability of separating these rights, pointing out, in particular, a
possible blurring and, consequently, decline in legal influence of the
acknowledged human rights, well enshrined in general and regional
international law and tried by extensive practice of their application. The
formulation of international environmental rights, brought up for
discussion, was criticized for non-specificity, obscurity, and lack of proper
level of specialization®.

This, in particular, was mentioned by D. Shelton in 1991. She agreed
with the idea that both the areas of international law — human rights and
environmental protection — ultimately strive to attain the highest quality of
a sustainable human life within the framework of the existing global
ecosystem’. However she also stressed their fundamental innate
contradictions, emergent at the primary level of goal setting. The
researcher wrote that the essential interest of the human rights law consists
in protection of individuals living in a given society, while the goal of
environmental law is sustaining life around the world by correlating
today’s needs and possibilities with the future needs and possibilitiesg.

D. Shelton indicated a close connection between environmental rights
and the political consensus reached in intergovernmental relations which
affects directly the efficiency of the work on compliance with international
procedures’. As an example of the negative consequences of inefficient
implementation of international human rights-based instruments due to a
lack of political consensus among the leading states in the international
arena, the researcher instances the fate of the 1966 International Covenant
on Economic, Social and Cultural Rights. The USA refused to recognize
and appl¥ it, having declared the very idea of those human rights to be
“a myth™°. Similarly, she pointed out the solidarity nature of environmental

® Lewis B., Environment Rights or A Right to the Environment? Exploring the Nexus
between Human Rights and Environment Protection, Macquarie Journal of International and
Comparative Environment Law, 2012, Vol. 8 (1), pp. 44-45.

" Shelton D., Human Rights, Environmental Rights and the Right to Environment,
Stangford Journal of International Law, 1991, Vol. 28, p. 111.

Id.
°Id., at pp. 117, 118.
4, at p. 121.
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rights which rarely refer to a single individual. Due to a dynamic and
changeable character of the nature, its deterioration, the environmental
rights, as a rule, are applied most widely™.

Another well-known environmentalist lawyer A. Boyle confessed that
in1996 he shared the skepticism expressed by numerous Western experts
with regard to an idea of enshrining in law the human right to a favorable
environment. He writes that it looked like an attempt to turn an essentially
political issue into a legal one, which could help seize power from
democratically accountable politicians and transfer it to courts or treaty
bodies. The Western governments were sure that this UN idea was still-
born'2. As years went by, the scientist stresses, he did not lose his
skepticism, yet he had to correct his stand substantially, mostly because he
realized the significance of that right for the countries where
environmental concerns are more critical and complicated than in
Western Europe™.

L. Horn agrees that the human right to a healthy environment is
underpinned by the need for survival. At the same time, however, she
focuses on the reasoning typical of the representatives of multiple
international  non-governmental environmental organizations and
movements which follow a tradition of opposing the “objective” needs of
a modern urbanized society to the “objective” needs of the fauna in
particular, and the wildlife in general. She argues that this approach is
justified, since preservation of the environment is necessary for improving
the quality of human life. The problem aspect of the approach lies in
emphasizing the supremacy of human beings over the nature. It supports a
utilitarian theory and an assumption that the nature serves largely the
purpose of humans’ well-being™.

Despite numerous objections, the need for finding a commonly
acceptable solution to the problem of substantiating international human
environmental rights and providing each of them with their own unique
content was obvious. At the highest international level this was best
expressed by Vice-President of the International Court of Justice

d,, at p. 124.

12 Boyle A., Human Rights and the Environment: Where Next? European Journal of
International Law, 2012, Vol. 23, P. 627.

3 Boyle A, supra at p. 627.

¥ Horn L., The Implications of the Concept of Common Concern of a Human Kind on
a Human Right to a Healthy Environment, Macquarie Journal of International and
Comparative Environment Law, 2004, Vol. 1, p. 239.
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C.G. Weeramantry in his dissenting opinion about the judgment in the
case of Gabc¢ikovo (Hungary/Slovakia, 1997). The Justice declared that
environmental protection is a vital part of the modern human rights
doctrine, since it is a sine qua non for numerous human rights, such as the
right to health, and the right to life itself. It is hardly necessary to prove
that damage caused to the natural environment may diminish and
undermine all the human rights specified in the Universal Declaration of
Human Rights and other human rights instruments™.

Later on quite a number of scientists spoke in support of separation of
international human environmental rights. At present, systematization of
the relevant argumentation is underway. For instance, F.K. Nkusi puts
forward the following arguments: a) a connection between human rights
and impact of the environment on the life, health, privacy, and property of
physical persons is closer than links with other states and the external
environment as a whole; b) separation of human rights can give an
impetus to provision of higher standards of environment quality based on
the states’ commitments to take steps aimed at controlling pollutions
harmful to people’s health and private life; ) the existence of international
human environmental rights helps promote the rule of law in the sphere of
ecology, since governments become directly responsible for their own
faults in implementation of these rights, and for control over pollution,
caused by corporations as well; d) respect for human rights encourages
public participation in making decisions on environmental issues,
facilitates access to the relevant information and justice; ) human rights
allow differentiating more clearly between various components of public
interests in the sphere of environmental protection; f) human rights are
associated with climate change™.

S. Glazebrook puts forward the main arguments made by the
opponents of separation of international human environmental rights,
entering into a debate with them. In particular, she agrees with their
opinion that introduction of new rules may affect negatively the
established system of human rights, devaluating them. At the same time,
she notes that reluctance to adapt the existing documents or extend the
rights in accordance with changing circumstances may produce the same

15 Gabeikovo-Nagymaros Project (Hungary/Slovakia), Judgment of 25 September 1997,
Separate Opinion of Vice-President Weeramantry, 1.C.J. Reports, 1997, pp. 91-92.

16 Nkusi F.K., A Right to Healthy Environment: The Nexus between Environmental
Protection and Human Rights, East African Journal of Science and Technology, 2015,
Vol. 5, Issue 1, p. 222.
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effect. The scientist believes that new rights should not be added if they
are trivial, but the right to a quality environment can be regarded as one of
the keystones determining other rights'’. Recognizing the difficulty of
coordination of the new right content with that of the existing rights, she
points out that even if the new right were not articulated yet, this does not
mean it is nonexistent'®, She emphasizes that any environmental right will
include in itself the right to biodiversity and responsibility for protection
of biodiversity and ecosystems®. According to S. Glazebrook, individua-
lization of the right to the environment does not contradict its collective
nature. Individual and collective interests alwa%/s coincide in the right
protection, individualization merely enhancing it*".

B. Weston and D. Bollier indicate that, firstly, human rights provide
the level of responsibility that goes beyond the scope of other legal
obligations; they represent physical values of “the highest” legal and
moral order, and therefore, infringement thereof entails stronger moral
condemnation than other violations®’. Secondly, according to the
scientists, this is exactly what promotes the influence on the authorities,
which is of great importance, especially when persons affected as a result
of large-scale environmental catastrophes try to hold liable big economic
and political forces. Thirdly, human rights protection opens up direct
access to international human rights machinery. In the fourth place, human
rights having greater moral strength than usual legal obligations lay the
legal basis for the respective political and public activity. And in the fifth
place, as B. Weston and D. Bollier state, human rights stimulate formation
of initiatives inside and outside the civil society, meant to contribute to
meeting primary human needs®.

In the view of some scientists, individualization of environmental
rights does not result in strengthening of the utilitarian theory, set against
‘green’ or °‘deep ecology’ philosophic mindset, widespread among
international environmental human rights organizations and movements.

7 Glazebrook S., Human Rights and the Environment. Victoria University of
Wellington Law Review, 2009, Vol. 40, p. 317.

'8 Glazebrook S., supra at p. 317.

¥1d., at p. 318.

2 d., at pp. 319-320.

2 Weston B.H. & Bollier D., Regenerating the Human Right to a Clean and Healthy
Environment in the Commons Renaissance. Essay, Version 1.0., September 2011, P. 74, at:
http://commonslawproject.org/sites/default/files/Regenerating%20Essay%2C%20Part%20I.pdf.

2 d., at p. 75.

2d., at p. 76.

27



The theorists of deep ecology highlight crucial distinctions between
individual environmental rights and objective needs of non-human life.
They stress that environmental rights, like all human rights, cannot be
anthropocentric, since human needs do not match the needs of the wildlife,
more often contradicting them. The legal quintessence of this philosophy
became the theory of Mother Nature’s rights, embodied in the Universal
Declaration of the Rights of Mother Earth, adopted at the Conference on
Global Warming and Rights of Mother Earth, held in Cochabamba
(Bolivia) on 22 April 2010, which united in a unique way state agents and
civil society representatives from over 100 nations. The Declaration is
apparently of non-anthropocentric nature. This is clearly indicated, in
particular, in para. 5 Art. 1 declaring the right of Mother Earth and all life
forms to all the inherent rights regardless of usefulness for human
beings®*.

However modern advocates of environmental rights individualization
not only look differently upon deep ecology philosophers’ concerns;
moreover, they believe that it is individualization that will reduce these
controversies. This, for example, is mentioned by B. Lewis. She emphasizes
an idea that inclusion of the right to a healthy environment into international
human rights treaties will not only make it equal to other human rights, but
will also help balance the general environmental needs with people’s own
needs®. The same position was taken up by the above-mentioned B. Weston
and D. Bollier. However, they made a distinction between traditional
anthropocentrism and that of the intergenerational rights approach. The
latter is practically non-egoistic and much less human-oriented than the
anthropocentrism of the traditional human rights approach that focuses
largely on persons unaware of their potential distant future.

In fact, a new concept of the common concerns of mankind that
replaced the mankind common heritage concept was meant to overcome
this discrepancy and blur out the said contradictions. The former concept,
as distinct from the latter, according to L. Horn, is more advantageous for
characterizing the climate and biological diversity as common concerns
components. But the key legal difference between the ‘common concerns’
and ‘common heritage’ consists in that the common concerns penetrate the

2% Universal Declaration of the Rights of Mother Earth, 28 April 2010 (Cochabamba,
Bolivia), at: http:/AMww.rightsofmotherearth.com/yruBsepcanphas-nexnapanus-npaB-mMaTepu-
3emum [in Russian].

% | ewis B., supra at p. 41.

% \Weston B.H. & D. Bollier, supra at p. 42.
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domain of the states’ exercising sovereign powers, and link them with
global interests?’. In other words, common heritage of mankind law is
limited mainly to international territories®®, while the emerging law of
common concerns of mankind is international in the sense that it does not
recognize any state borders.

2. Stages of forming the content of legal standards of the human right
to a favorable environment in general international law

The human right to a favorable environment was being formed as
international environmental law itself was evolving. The doctrinal
periodization of the latter, as a rule, is related to a number of universal
international conferences, which marked the adoption of international
legal and political documents that accumulated sometimes challenging
consensus on pressing aspects of environmental protection.

The first stage — 1839-1972. Its start dates back to 2 August 1839 — the
date of signing a bilateral Convention on dredging oysters and fishing near
the shores of Great Britain and France®. The end of it was completion of
the preparatory work for 1972 UN Conference on the Human
Environment held in Stockholm.

The second period is “the Stockholm era”. The timeframe of the period
includes the results of the work of the UN Stockholm Conference on the
Human Environment held in 1972 and preparation for the United Nations
Conference on Environment and Development (UNCED), Rio de Janeiro,
1992. During that period, the basic normative framework for this area of
law was formed — more than 1,100 international instruments were adopted
that were either completely devoted to environmental issues or contained
important provisions relating to the environment®.

The third period — “the Rio de Janeiro era”, which lasted from 1992 to
2012, that is from the time of adoption of the Declaration on Environment
and Development at the UN Conference on Environment and
Development of June 3-14 1992, and to the next conference held in
Rio de Janeiro (Rio+20).

" Horn L., supra at p. 244.

% Malanczuk P., Akehurst’s Modern Introduction to International Law, 1997,
p. 207-208; M. N. Shaw, International Law, 2008, pp. 533-534.

% M.N. Kopylov, S.M. Kopylov & V.A. Mishlanov, International Environmental Law is
175, Moscow Journal of International Law, 2014, Ne 1 (93), p. 104 [in Russian].

% \Weiss E.B., The Evolution of International Environmental Law, Japanese Yearbook
of International Law, 2011, p. 6.
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The fourth period — a modern one — is connected with a new wave of
international law “ecologization” and actualization of fighting for
preservation of climate and biological diversity*'.

2.1. The stage of primary “ecologization” of generally recognized
human rights and freedoms (1839-1972)

As E. B. Weiss puts it, the period before 1972 was the time of “early
glimmers” in the development of international environmental law. Its
principles and standards were poorly developed, and, on the one hand,
convictions that states had complete sovereignty over their territories and
natural resources were dominating; on the other hand, almost religious
“respect for the nature” was universal®.

In that context, the “glimmers” of the human right to a favorable
environment was hardly perceivable. In actual fact, it is only by the end of
the period — after World War 1l and foundation of the UNO - that
inalienable civil, socio-economic, and cultural human rights were
enshrined in the universal and regional international law, following
decades of work aimed at general legal protection of human
environmental needs. This refers to the right to life (Art. 3 of the 1948
Universal Declaration of Human Rights, Art. 6 of the 1966 International
Covenant on Civil and Political Rights); the right to the living standards,
including food, housing, healthcare, and social services, which are
necessary to support the health and welfare (para. 1 Art. 25 Universal
Declaration of Human Rights (1948), Art. 11 of the International
Covenant on Economic, Social, and Cultural Rights (1966)); the right to
the highest level of physical and mental health (Art. 12 of the International
Covenant on Economic, Social, and Cultural Rights (1966)).

We would like to stress that during that period the forming practice of
interpreting the legal standards was but most general and very close to
their common meaning and original spirit. It was quite far from the
environmental agenda. Even within the scope of applying such an
advanced regional human rights instrument as the Convention for the
Protection of Human Rights and Fundamental Freedoms of 1950, the first
“environmental” cases appeared long after the period of forming
international environmental law was over i.e. after 1972.

*! Kopylov M.N., Kopylov S.M. & Mishlanov V.A., supra at pp. 113-114.
% \Weiss E.B., supra at pp. 2-4.
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Thus, the first claims submitted for consideration to the Commission
on Human Rights in the 1960s-1970s, addressing various environmental
aspects (Dr. S. v. the Federal Republic of Germany, Application
No. 715/60, Decision of inadmissibility of 5 August 1969; X. and Y. v. the
Federal Republic of Germany, Application No. 7407/76, Decision of
inadmissibility of 13 May 1976), were dismissed as ratione materiae with
the Convention. The first environmental cases on which the Commission
agreed to pass judgment despit ratione materiae date from the 1980s
(Arrondelle v. the United Kingdom, Application No. 7889/77, Decision of
15 July 1980; G. and Y. v. Norway, Application No. 9415/81, Decision of
3 October 1983, and other cases). In the same period the first
‘environmentally-related’ decisions of the European Court of Human
Rights (ECHR) appear (Sporrong and Lonnroth v. Sweden, Judgment of
23 September 1982; Gillow v. the United Kingdom, Judgment of
23 October 1986).

It should be mentioned, though, that each of the above-said decisions
of the Commission and the Court was merely the result of their own long-
lasting procedures, preceded by inner-state trial procedures on the relevant
cases. For applicants, a connection between environmental protection
problems and conventional rights was apparent initially. Yet, even now,
ECHR, when making judgment ratione materiae and touching, to a
degree, upon environmental problems, underlines that the Convention
standards are not intended for that. Its standpoint stated in para. 52 of the
court decision on the case of Kyrtatos v. Greece, (2003) is well-known:
neither Article 8, nor any other article of the Convention was purposefully
meant to provide a general environmental protection as such®.

However the bulk of the ECHR practice, more or less related to
protection of the human right to a favorable environment, formed
according to ‘non-environmental’ articles, has reached a critical level
which makes it possible to gain a clear impression of what the content of
this right should be. At the same time, from the ideological perspective,
the practice of ECHR is remarkable because it has demonstrated
conclusively both the closest connection between conventional and
environmental human rights and the necessity for environmental rights
individualization.

% Garcia D.I. San José, Environment Protection and the European Convention on
Human Rights, Council of Europe Publishing, 2005, pp. 7-11; S. Kravchenko &
J.E. Bonine, Interpretation of Human Rights for the Environment in the European Court of
Human Rights, Global Business & Development Law Journal, 2012, Vol. 25, p. 245-287.

¥ Case of Kyrtatos v. Greece (Application No. 41666/98), Judgment, 22 May 2003.
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2.2. The stage of forming a common UN political
and expert position on the expediency of individualizing
the human right to a favorable environment (1972-1992)

In the period of 1972-1992, the human right to a favorable
environment was individualized in a number of international political
documents. It is considered that it was first declared to be an individual
human right in the Declaration of the UN Conference on the Human
Environment, adopted on June 16 1972 in Stockholm (Stockholm
Declaration, 1972). Pursuant to Principle 1 of the Declaration, “Man has
the fundamental right to freedom, equality and adequate conditions of life,
in an environment of a quality that permits a life of dignity and well-
being, and he bears a solemn responsibility to protect and improve the
environment for present and future generations”.

It should be noted that it is the only principle in the document which its
drafters put on record as an individual human right and formulated as a
self-executing norm i.e. as a rule of law that can be applied directly by the
interested entities. Another human-friendly norm is recorded in
Principle 4, but it has the form of an individual obligation, rather than a
right: “Man has a special responsibility to safeguard and wisely manage
the heritage of wildlife and its habitat, which are now gravely imperiled by
a combination of adverse factors.” That is why in planning of economic
development a prominent place should be given to preservation of nature,
including wildlife.

On 28 October 1982, the General Assembly adopted Resolution
37/7 titled the World Charter for Nature. The document links directly
human life with a favorable environment. Thus, the preamble to the
Charter states that mankind ensures “the supply of energy and nutrients”;
“living in harmony with nature gives man the best opportunities for the
development of his creativity, and for rest and recreation”. Paragraph 9 of
the Charter indicates the need for a rational and planned use of nature:
“The allocation of areas of the earth to various uses shall be planned, and
due account shall be taken of the physical constraints, the biological
productivity and diversity and the natural beauty of the areas concerned.”
Paragraph 10 lays out the rules, according to which natural resources
should be “used with a restraint”, namely: “a) living resources shall not be
utilized in excess of their natural capacity for regeneration; b) the
productivity of soils shall be maintained or enhanced through measures
which safeguard their long-term fertility and the process of organic
decomposition, and prevent erosion and all other forms of degradation;
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¢) resources, including water, which are not consumed as they are used
shall be reused or recycled; d) non-renewable resources which are
consumed as they are used shall be exploited with restraint, taking into
account their abundance, the rational possibilities of converting them for
consumption, and the compatibility of their exploitation with the
functioning of natural systems”.

A special attention should be paid to paragraph 23 of the World
Charter for Nature. It is the only paragraph that directly applies to man:
“All persons, in accordance with their national legislation, shall have the
opportunity to participate, individually or with others, in the formulation
of decisions of direct concern to their environment, and shall have access
to means of redress when their environment has suffered damage or
degradation”.

In 1983, the General Assembly of the UNO established the World
Commission on Environment and Development (WCED), chaired by a
famous Norwegian political figure and diplomat Mrs. Gro Harlem Brundt-
land. In 1987, the Commission published a report under the title of “Our
Common Future™® (hereafter — Brundtland Report), the report that
introduced the idea of sustainable development which laid an ideological
foundation for the modern UN activity. Thus, para. 4 subsection 1
Chapter 2 of Brundtland Report holds: “The satisfaction of human needs
and aspirations in the major objective of development. The essential needs
of vast numbers of people in developing countries for food, clothing,
shelter, jobs — are not being met, and beyond their basic needs these
people have legitimate aspirations for an improved quality of life. A world
in which poverty and inequity are endemic will always be prone to
ecological and other crises. Sustainable development requires meeting the
basic needs of all and extending to all the opportunity to satisfy their
aspirations for a better life™?®.

On the whole, Brundtland Report appeals to states. Nevertheless, a
number of its provisions determined the prospects for developing
individual human rights. They are of a clearly pronounced environmental
nature. For example, para. 80 Chapter 12, concerning the means for legal
regulation of sustainable development, stipulates that “human laws must

% Report to the UN General Assembly of the World Commission on Environment and
Development “Our Common Future” of 4 August 1987 (Doc. A/42/427, Russian), 411 p.,
at: http://www.un.org/ru/ga/pdf/brundtland.pdf [in Russian].
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be reformulated to keep human activities in harmony with the unchanging
and universal laws of nature”®. Paragraph 82 of the same chapter states
that “recognition by states of their responsibility to ensure an adequate
environment for present as well as future generations is an important step
towards sustainable development. However, progress will also be
facilitated by recognition of, for example, the right of individuals to know
and have access to current information on the state of the environment and
natural resources, the right to be consulted and to participate in decision
making on activities likely to have a significant effect on the environment,
and the right to legal remedies and redress for those whose health or
environment has been or may be seriously affected”®. It stands to reason
that the ‘rights of individuals’ refer to the rights of every particular person,
not the rights of the few.

Paragraph 1 of the Summary of the Proposed Legal Principles for
Environmental Protection and Sustainable Development Adopted by the
WCED Experts Group on Environmental Law (Annex 1 to Brundtland
Report) defines the fundamental human right as follows: “All human
beings have the fundamental right to an environment adequate for their
health and well being™.

2.3. The stage of forming common political obligations
to ensure the human right to a favorable environment
under the UN aegis (1992-2012)

The first universal political document that embodied the ideas of
Brundtland Report was the Declaration on Environment and Development
adopted by the UN Conference on Environment and Development held
from 3 to 14 June 1992 in Rio de Janeiro. The Rio Conference of 1992
elaborated the principles of international environmental law development,
determined its goals and main ways for the states to cooperate in that field.
The Conference adopted the Rio Declaration on Environment and
Development, United Nations Framework Convention on Climate Change,
Convention on Biological Diversity, and Agenda 21.

Discussing establishment of connections, E.B. Weiss points out
entwinement of the forming rules of international environmental law with
other international law areas, namely: international economic law, law of

31d.
®d.
¥4,
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international security, law of international organizations, and, of course,
international human rights law. It should be emphasized that, in the view
of the researcher, connection between international environmental law and
international protection of human rights manifested itself, in the first
place, in individualization of the human right to a clean, favorable and
healthy environment*.

Without doubt, the position of E.B. Weiss should be fully supported.
But at the same time, it stands to mention that the documents adopted at
the Rio Conference in 1992 basically apply to states. For example, the
principles laid out in the Rio Declaration on Environment and
Development address member states and are a sort of agenda for
consolidation of their mutual efforts in the environmental sphere. Human
rights in this agenda are formulated by Principle 1, although in collective
rather than individual capacity. They can be regarded as a priority goal of
the Declaration and not as a specific self-executable obligation: “Human
beings are at the centre of concerns for sustainable development. They are
entitled to a healthy and productive life in harmony with nature”.

Many experts have noticed the equivocation of the legal rule
formulated in Principle 1. For instance, M.L. Schwartz, making comments
on this situation, pays attention to the fact that the Rio Declaration does
not explicitly specify ‘the right’ of an individual to life in a healthy
environment as it was done twenty years before by the Stockholm
Declaration. The Rio Declaration states that individuals ‘are entitled’ to a
health life. However, the researcher notes, it is not clear if the second term
has a narrower meaning than the first one*. As S.P. Marks puts it, the
wording of Principle 1 does not indicate expressly that there exists a
human right to a clean and ecologically balanced environment, but it nails
down the problem in human rights parlance®. L. Horn is more categorical
saying that Principle 1 does not denote directly ‘human entitlements’ as ‘a
human right’, which can definitely be regarded as a failure of the Rio
Declaration and regress in this right evolution®.

Neither the UN Framework Convention on Climate Change nor the
Convention on Biological Diversity of 1992 addresses human rights. The

0 \Weiss E.B., supra at p. 15.

41 Schwartz M.L., International Legal Protection for Victims of Environmental Abuse.
Yale Journal of International Law, 1993, Vol. 18, Issue 1, Art. 15, p. 374.

2 Marks S.P., Emerging Human Rights: A New Generation for the 1980s? Rutgers Law
Review, 1981, Vol. 33, p. 443.

* Horn L., supra at p. 235.
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Agenda 21 is a full-fledged agenda for actions which the 1992 Rio Conference
participant states deem necessary to take for effective environmental protection.
It is a set of political commitments of the states rather than legal ones, as is
mentioned in para. 1.3 of the document: “Agenda 21 addresses the pressing
problems of today and also aims at preparing the world for the challenges of the
next century. It reflects a global consensus and political commitment at the
highest level on development and environment cooperation”™*. The Agenda 21
does not touch upon environmental human rights issues either, which by no
means indicates a lack of interest in it.

On 31 August 1989, the United Nations Sub-Commission on the
Prevention of Discrimination and Protection of Minorities in its Decision
1989/108 suggested that Mrs F.Z. Ksentini prepare a brief note on
methods for researching environmental problems and their interrelation
with human rights. None of the UN bodies has ever dealt with these
issues. After a series of discussions of the work done by F.Z. Ksentini as
Special Rapporteur on the subject, her powers were enhanced
considerably. On 6 July 1994, she submitted to the UN Economic and
Social Council, the Commission on Human Rights and the Sub-
Commission on the Prevention of Discrimination and Protection of
Minorities her Final Report titled “Human Rights and the Environment”,
known as “Ksentini Report™.

The Report presents environmental aspects of realization of such
fundamental human rights and freedoms as the right to life (para. 172-175);
the right to health (para. 176-187); the right to food (para. 188-191); the
right to occupational health (para. 192-194); the right to housing
(para. 195-202); the right to information (para. 203-216); freedom of
association (para. 224-225); cultural rights (para. 226-234). The Special
Rapporteur pointed out an indispensible link between effective
environmental protection and effective realization of these rights. In
particular, para. 252 of the Report holds that “effective implementation of

* Report of the United Nations Conference on Environment and Development. Rio de
Janeiro, 3-14 June 1992 V.I: Resolutions adopted at the Conference
(A/CONF.151/26/Rev.1(Vol.1)), UN, New-York, 1993, p. 11 [in Russian].

** Human Rights and the Environment. Final Report prepared by Special Rapporteur
Mrs Fatma Zohra Ksentini (E/CN.4/Sub.2/1994/9, Russian) of 6 July 1994. UN Economic
and Social Council. Commission on Human Rights. The Sub-Commission on the
Prevention of Discrimination and Protection of Minorities. Session 46. Para. 4 of
Preliminary agenda, 121 p. at: https://digitallibrary.un.org/record/226681/files/lE_CN.4_
Sub.2_1994 9-RU.pdf?version=1 [in Russian].
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the right to a satisfactory environment cannot be dissociated from the
twinned efforts to preserve the environment and ensure the right to
development. Nor can it be achieved without resolute action to ensure the
enjoyment of all human rights™*. As can be judged by the text of the
Report, the content of the human right to a healthy environment consists
of the environmental aspects of the said fundamental human rights.
Besides, as para. 255 of the Report runs, a specific feature of the right to a
healthy environment is its preventive nature: “the right to a satisfactory
environment is also a right to prevention which gives a new dimension to
the right to information, education and participation in decision-making.
The right to restitution, indemnification, compensation and rehabilitation
for victims must also be seen from the angle of the special responsibility
that would follow from the absence of preventive measures™'.

Annex [ to Ksentini Report presents “Draft Principles on Human
Rights and the Environment™®. The draft Declaration consists of
Preamble and 27 paragraphs divided into 5 parts. In effect, this is the first
draft instrument on environmental human rights submitted for
consideration at such a high official international level. Keeping in mind
the structure of the Draft and the order of presentation of normative
materials, it is obvious that the right to a secure, healthy, ecologically
sound environment formalized in para. 2 Part I, according to Special
Rapporteur, is fundamental and hierarchically overarching in the system
of individual environmental rights. All other rights are devoted to separate
aspects of its realization: the right to freedom from pollution,
environmental degradation and activities that adversely affect the
environment, threaten life, health, livelihood, well-being or sustainable
development within, across or outside national boundaries (para. 5);
the right to protection and preservation of the air, soil, water, sea-ice, flora
and fauna, and the essential processes and areas necessary to maintain
biological diversity and ecosystems (para. 6); the right to the highest
attainable standard of health free from environmental harm (para. 7); the
right to safe and healthy food and water adequate to their well-being
(para. 8); the right to a safe and healthy working environment (para. 9);
the right to adequate housing, land tenure and living conditions in a
secure, healthy and ecologically sound environment (para. 10) etc*.

“®1d., at p. 93.
*1d., at p. 94.
“1d., at pp. 98-102.
“1d., at p. 99.

37



A new stage in enshrining in international law of conceptions of
sustainable development and human environmental rights was marked by the
Johannesburg Declaration on Sustainable Development, adopted at the World
Summit on Sustainable Development in Johannesburg, 26 August —
4 September 2002. In the context of the present paper, the Declaration is of
particular interest in that it specifies basic human needs which, in the view of
its drafters, ensure ‘indivisibility of human dignity’. The literal formulation is
given in para. 18: “We welcome the focus of the Johannesburg Summit on the
indivisibility of human dignity and are resolved, through decisions on targets,
timetables and partnerships, to speedily increase access to such basic
requirements as clean water, sanitation, adequate shelter, energy, health care,
food security and the protection of biodiversity.”

To our mind, this provision of the Declaration, although not formulated
as a self-executing norm, nevertheless gives a clue to understanding the
content of ‘a favorable environment’ concept. In this case, it demonstrates
a universal political consensus which allows disagreeing with the opinions
existing in the doctrine on general lack of interpreting the notion of
‘favorable’ or any standards thereof in the modern international law™.

As it follows from para. 18 cited above, an environment is ‘favorable’
when living in it permits people to preserve their dignity, as their basic
needs are satisfied, in particular: the needs for pure water, sanitation,
adequate housing, energy, healthcare, food safety and protection of
biological diversity.

The hopes of environmentalists, related to the UN Conference on
Sustainable Development in Rio de Janeiro (Rio+20), held on 20-22 June
2012 (at the twentieth jubilee of adoption of the Rio de Janeiro
Declaration on Environment and Development 1992), alas, have not been
fulfilled. For the most part, two topics were discussed: a) creation of
‘green economy’ to achieve sustainable development and poverty
eradication; and b) improvement of international coordination of
sustainable development®. Neither a research of the Office of the UN
High Commissioner for Human Rights on the relationship between

%0 A.M. Solntsev, supra at pp. 25-27 [in Russian].

*' The Outcome Document of the United Nations Conference on Sustainable
Development in Rio de Janeiro (20-22 June 2012): Draft Resolution submitted by President
of the General Assembly, “The future we want” (A/66/L.56, Russian), 24 July 2012, at:
https://documents-dds-ny.un.org/doc/UNDOC/LTD/N12/436/90/PDF/N1243690.pdf?
OpenElement [in Russian].
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climate change and human rights, conducted before RIO+20°, nor
persistent open calls of the High Commissioner Navi Pillay herself to the
Conference member states to use her for the development of international
environmental human rights were taken into consideration®.

2.4. Current activity of the UN Human Rights Council
on development of the content of the human right
to a favorable environment (2012 till present)

Immediately after the Conference, the Office of the UN High
Commissioner for Human Rights and the UN Human Rights Council
boosted their work on development of the international environmental
protection agenda. The Council sessions started hearing annual reports
made, first by the Independent Expert, and later on — since enhancement
of his status in 2016 — by the Special Rapporteur on the issue of human
rights obligations relating to the enjoyment of a safe, clean, healthy and
sustainable environment John H. Knox*. Based on them, from 2012 to

%2 Report of the Office of the United Nations High Commissioner for Human Rights on
the Relationship between Climate Change and Human Rights of 15 January 2009
(A/HRC/10/61, Russian), at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G09/103/
46/PDF/G0910346.pdf? OpenElement; Analytical study of Relationship between Human
Rights and the environment. Report of the United Nations High Commissioner for Human
Rights of 16 December 2011 (A/HRC/19/34, Russian), at: http://www.ohchr.org/
Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-34_ru.pdf
[in Russian].

%% Open Letter from the United Nations High Commissioner for Human Rights Navi
Pillay to Member States of the UN Conference on Sustainable Development in Rio de
Janeiro (Brazil, 20-22 June 2012) of 30 March 2012, at: http://www.ohchr.org/Documents/
Issues/Development/OpenLetterHC.pdf; Statement by the United Nations High
Commissioner for Human Rights: Navi Pillay calls on the member states to include human
rights into Rio+20, 18 April 2012, at: http://www.ohchr.org/RU/NewsEvents /Rio20/Pages/
Newsreleases.aspx; Goal: Human Rights in Rio, 2 May 2012, at: http://www.ohchr.org/
RU/NewsEvents/Stories /Pages/WantedHumanRightsinRio.aspx [in Russian].

% Report of the Independent Expert on the issue of human rights obligations relating to
the enjoyment of safe, clean, healthy and sustainable environment John H. Knox.
Preliminary report of 24 December 2012 (A/HRC/22/43, Russian) / Human Rights Council.
Session 22, at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G12/189/74/PDF/
G1218974.pdf?OpenElement [in Russian]; Report of the Independent Expert on the issue of
human rights obligations relating to the enjoyment of safe, clean, healthy and sustainable
environment John H. Knox. Analytical report of 30 December 2013 (A/HRC/25/53,
Russian) / Human Rights Council. Session 25, at: http://www.ohchr.org/EN/HRBodies/
HRC/RegularSessions/Session25/Documents/A-HRC-25-53_ru.doc [in Russian]; Report of
the Independent Expert on the issue of human rights obligations relating to the enjoyment of
safe, clean, healthy and sustainable environment, John H. Knox, Compilation of good
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2017 the Council adopted a number of resolutions ensuring the
development of international environmental human rights obligations and
their fulfillment. For that purpose, two main areas were designated:
a) general international legal obligations relating to the enjoyment of a
safe, clean, healthy and sustainable environment™, and b) obligations,
relating to climate change®.

practices, 3 February 2015 (A/HRC/28/61) / Human Rights Council. Session 28, at:
http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session28/Documents/A_HRC
_28 61 EN.doc [in Russian]; Report of the Independent Expert on the issue of human
rights obligations relating to the enjoyment of safe, clean, healthy and sustainable
environment, John H. Knox, 1 February 2016 (A/HRC/31/52, Russian) / Human Rights
Council. Session 31, at: http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/
Session31/Documents/A%20HRC%2031%2052_R.docx [in Russian]; Report of the
Independent Expert on the issue of human rights obligations relating to the enjoyment of
safe, clean, healthy and sustainable environment, 28 December 2015 (A/HRC/31/53,
Russian) / Human Rights Council. Session 31, at: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/G15/292/98/PDF/G1529298.pdf?OpenElement [in Russian]; Report of the
Independent Expert on the issue of human rights obligations relating to the enjoyment of
safe, clean, healthy and sustainable environment,19 January 2017 (A/HRC/34/49, Russian) /
Human Rights Council. Session 34, at: https://documents-dds-ny.un.org/doc/UNDOC/
GEN/G17/010/01/PDF/G1701001.pdf?OpenElement [in Russian].

% Resolution of Human Rights Council 19/10 “Human Rights and the Environment” of
22 March 2012. General Assembly. Official reports. Session 67. Annex No 53 (A/67/53,
Russian). Report of Human Rights Council. UN, New York, 2012, pp. 42-45, at:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G12/161/19/PDF/G1216119.pdf?Open
Element [in Russian]; Resolution of Human Rights Council 25/21 “Human Rights and the
Environment” of 28 March 2014. General Assembly. Official reports. Session 69. Annex
No 53 (A/69/53, Russian). Report of Human Rights Council. UN, New York, 2014, pp. 101-104,
at:  https://documents-dds-ny.un.org/doc/UNDOC/GEN/G14/142/70/PDF/G1414270.pdf?
OpenElement [in Russian]; Resolution of Human Rights Council 28/11 “Human Rights and
the Environment” of 26 March 2015. General Assembly. Official reports. Session 70.
Annex No 53 (A/70/53, Russian). Report of Human Rights Council. UN, New York, 2015,
pp. 75-78, at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G15/205/32/PDF/
G1520532.pdf?OpenElement [in Russian]; Resolution of Human Rights Council 31/8
“Human Rights and the Environment” of 23 March 2016. General Assembly. Official
reports. Session 71. Annex No 53 (A/71/53, Russian). Report of Human Rights Council.
UN, New York, 2016, pp. 58-61, at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/
G16/196/01/PDF/G1619601.pdf?OpenElement [in Russian]; Resolution of Human Rights
Council 34/20 “Human Rights and the Environment” of 24 March 2017. General Assembly.
Official reports. Session 72. Annex No 53 (A/72/53, Russian). Report of Human Rights
Council. UN, New York, 2017, pp. 108-112, at: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/G17/246/53/PDF/G1724653.pdf?OpenElement [in Russian].

% Resolution of Human Rights Council 26/27 “Human Rights and the Environment” of
27 June 2014. General Assembly. Official reports. Session 69. Annex No 53 (A/69/53,
Russi““Human Rights and the Environment” of an). Report of Human Rights Council. UN,
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The Council resolution 34/20 “Human Rights and the Environment” of
24 March 2017 addressed the matter of mainstreaming the third
environmental human rights area — preservation and sustainable use of
biodiversity for well-being. In particular, the resolution indicates that
“degradation and loss of biodiversity often result from and reinforce the
existing patterns of discrimination, and that environmental harm can have
disastrous, and at times geographically dispersed, consequences for the
quality of life of indigenous peoples, local communities, peasants and
others who rely directly on the products of forests, rivers, lakes, wetlands
and oceans for their food, fuel and medicine, resulting in further inequality
and marginalization”57.

Thus, the Council brought to a close the discussion on the
purposefulness of individualization of international environmental human
rights, and separated the human right to enjoinment of a safe, clean, and
sustainable environment as being the key one. It stands to mention the
wording of the norm. For the time being, it may be deemed to be final. It
can be affirmed that it expresses a compromise reached at such a high
international level after years-long scientific discussions and political
coordination regarding the general name of the individual international
environmental human rights norm, embodying the essence of the
emerging international environmental human rights.

In the doctrine, there have always been problems as to working out a
unified generally recognized formulation of this right, which reflects a
lack of common understanding of its meaning and, consequently, its
interpretation. Thus, B. Lewis noted that the forming right to a healthy

New York, 2014, pp. 243-247, at. https://documents-dds-ny.un.org/doc/UNDOC/
GEN/G14/142/70/PDF/G1414270.pdf? OpenElement [in Russian]; Resolution of Human
Rights Council 29/15 “Human Rights and the Environment” of 26 March 2015. General
Assembly. Official reports. Session 70. Annex No 53 (A/70/53, Russian). Report of Human
Rights Council. UN, New York, 2015, pp. 231-233, at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G15/205/32/PDF/G1520532.pdf?OpenElement [in Russian];
Resolution of Human Rights Council 32/33 “Human Rights and the Environment” of 1 July
2016. General Assembly. Official reports. Session 71. Annex No 53 (A/71/53, Russian).
Report of Human Rights Council. UN, New York, 2016, pp. 334-339, at: https://documents-
dds-ny.un.org/doc/lUNDOC/GEN/G16/196/01/PDF/G1619601.pdf?OpenElement
[in Russian].

*" Resolution of Human Rights Council 34/20 “Human Rights and the Environment” of
24 March 2017. General Assembly. Official reports. Session 72. Annex No 53 (A/72/53,
Russian). Report of Human Rights Council. UN, New York, 2017, pp. 109, at:
https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G17/246/53/PDF/G1724653.pdf?OpenElement [in Russian].
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environment has quite a broad range of equivalents: the ‘right to a good
environment’, ‘right to a clean, pure environment’, ‘right to a decent
environment’ etc. She wrote that, however, each formulation is open to
interpretation, retaining the scope and content of the right in question
unclear®,

The same was mentioned by F.K. Nkusi who analyzed a number of
international documents making use of the notions ‘a satisfactory
environment’, ‘a healthy and flourishing environment’, ‘a secure, healthy
and ecologically sound environment’, ‘an environment of a quality that
permits a life of dignity and well-being’, etc. The scientist stated that
insignificant international consensus as regards correct terminology affects
negatively the formation of new rules in the sphere®.

L. Horn stressed that the lack of a correct definition of the human right
to a healthy environment is one of the major obstacles on the way to the
right development®. Additionally, she observed that the very term of
‘environment’ needs clarification — it can refer to the entire planet Earth or
to man’s immediate vicinities®".

The remarkable thing is that Special Rapporteur J. H. Knox in his first
report to the Council also pointed out to a bulk of different formulations of
this right that occur both in the universal international political documents
and in regional international agreements, mostly adopted within the
frameworks of the leading international regional organizations (the
African Union, the League of Arab States, the Association of Southeast
Asian Nations (ASEAN), the Council of Europe). He himself combined
them within the formulation of the right to a healthy environment as the
most recurrent in the documents®. In his further reports, the scientist
preferred to use the notion of ‘the right to enjoyment of a safe, clean, and
sustainable environment’.

Apparently, the proposed formulation not only combined the right
characteristics, most commonly used in the doctrine and practice, but also
arranged in a certain value-based order the basic requirements to the

%8 |_ewis B., supra at p. 40.

%9 Nkusi F.K., supra at p. 221.

% Horn L., supra at p. 239.

81 1d., at p. 239.

52 Report of the Independent Expert on the issue of human rights obligations relating to
the enjoyment of safe, clean, healthy and sustainable environment John H. Knox.
Preliminary report of 24 December 2012 (A/HRC/22/43, Russian). Human Rights Council.
Session 22, pp. 6-8, at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G12/189/74/
PDF/G1218974.pdf?OpenElement [in Russian].
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quality of the environment. Firstly, it should be safe for man i.e. not to
pose a threat to human existence in principle. Secondly, the criterion of
‘cleanliness’ definitely supplements the previous one, although it does not
reduce ‘safety’ to a minimum standard, but rather lays increasingly
tougher environmental claims to any kind of industrial enterprises or
organizations. Thirdly, the criterion of a ‘healthy’ environment, being
most popular in the modern constitutions and international documents,
establishes a direct link with the human right to life, the theory and
practice of which made it possible to formulate individual the most
important attributes typical only of a human being as a living, self-existing
organism, a unity of physical and spiritual, natural and social, inherited
and acquired throughout life®®. Health, pursuant to the preamble to
Constitution of the World Health Organization is “a state of complete
physical, mental and social well-being and not merely the absence of
disease or infirmity”®. Therefore, a healthy environment is the external
conditions of human life which ensure the state of complete physical,
mental and social well-being.

Fourthly, the criterion of a ‘sustainable environment indicates large-
scale and long-term prospects for this right evolution. It will be formed
within the sustainable development concept — the main concept of the
modern UN activity agenda. This means a commitment to toughening of
social justice requirements in the matters of social organization and
exploitation of natural resources, aiming to provide the capacity of the
biosphere to cope with the effects of human activity®. In practical terms,
this means a substantial provision of public international interests in
realization of the individual right to enjoyment of a safe, clean, healthy
and sustainable environment when meeting the relevant interests and
needs of a given individual. What we mean is seeking the necessary
balance between public and private interests by a number of international
interstate human rights bodies in their handling claims of individuals and
legal entities. The most illustrative example is the relevant practice of the
European Court of Human Rights®.

8 Miroshnychenko O.A., Human Right to Life (theory and practice of international
cooperation). Extended abstract of candidate’s thesis, 2005, p. 12 [in Ukrainian].

8 Constitution of the World Health Organization, at: http://apps.who.int/gb/bd/PDF/
bd48/basic-documents-48th-edition-ru.pdf?ua=1#page=9 [in Russian].

% Report to the UN General Assembly of the World Commission on Environment and
Development “Our Common Future” of 4 August 1987 (Doc. A/42/427, Russian), p. 24, at:
http://www.un.org/ru/ga/pdf/brundtland.pdf [in Russian].

% Kravchenko S. & Bonine J. E., supra at pp. 245-287.
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3. Objectification of the norm of the human right
to a favorable environment in general international law

The most active efforts of the UN Human Rights Council on
international political and doctrinal consensus-building concerning the
content of the norm of the human right to a favorable environment
facilitate resolving the issue of its practical application, specifically — its
formalization. In the world doctrine of international law, there is a
prevailing opinion on impossibility of establishing the said norm in a
universal international treaty even in the distant future.

It is evident that the present sources — for the most part international
political documents — neither match the universal social value of the norm
nor provide a solid ground for productive legal work on it. It is the level of
‘soft law’®’. It is imperative to enhance the legal significance — “hardness” —
of a source. The leading experts in the field assert, to our mind not without
reason, that such a “hard” source can be international legal custom. Its
meaning as an effective regulator of international environmental relations is
rarely denied. Particularly, in the Ukrainian science this line is taken by one
of the leading experts in international environmental law M.O. Medvedieva.
She writes that international custom is getting less and less suitable for
regulating of environmental protection activity which, considering
deterioration of environmental living standards, requires a clearer, more
detailed and unambiguous legal regulation that can be provided only by
treaty-based rules or further decisions of treaty bodies, in the least — by
recommendations or ‘soft law’®®.

This position can hardly be accepted. Setting aside the general issues
of the efficiency of international law of custom, it should be noted that in
regard to the studied norm, at least in the western doctrine, its custom-
legal form is quite preferable. The discussions revolve mostly around the
question whether the human right to a favorable environment has taken the
shape of an international custom or not, and, one must note, neither
position is prevailing here.

Not a few scientists believe that maintaining the existence of this
custom is too early, although its creation process is certainly underway. In

%7 Weiss E.B., supra at p. 24; D.K. Anton & D.L. Shelton, Environmental Protection
and Human Rights. USA, NY: Cambridge University Press, 2011, pp. 63, 64.

% Medvedieva M.O., Specific features of creating international legal custom and treaty-
based rules in environmental protection. Bulletin of the Kiev National University named
after T.G. Shevchenko: International relations, 2013, Ne 1 (40), p. 67, M.O. Medvedieva,
Theoretical and practical aspects of realization of international legal norms in environmental
protection, 2012, pp. 72-80.
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this connection, B. Lewis argues that, for one thing, it is still impossible to
adequately outline the scope of this right, and, for another thing, there is
no sufficient evidence of its opinio juris, i.e. recognition of its legally
binding nature — a subjective element of a custom. Establishing the norm
in international political documents and in multiple national constitutions
is not enough. It should be enshrined in law and made a wide use of in the
national courts®®. B.H. Weston and D. Bollier, among the reasons
impeding the recognition of ‘a global international law right to
environment’, indicate: a) occurrence of this practice mainly in developing
countries rather than in the advanced ones, and b) a trend of the African
and Latin-American regional systems to protect the environmental rights
of their native population™.

Of those who are positive as to sufficiency of evidence of the
customary norm maturity, L. Horn takes a notable stand. Referring to
numerous regional and national documents that reproduce the right to a
favorable environment in one form or another, she asserts that in the past
twenty years it has matured as an international legal custom’.

On the whole, sharing the views of supporters of the existence of
international legal customary norm of the human right to a favorable
environment, however, with due regard to the above criticism, we deem it
necessary to make some clarifications.

Let us start with the scope of the norm. As discussed previously,
thanks to the UN Human Rights Council it got its clear and correct
wording — the right to enjoyment of a safe, clean and sustainable
environment. Each of the words has its own subject matter which is
evident both in terms of its ordinary meaning (as required by para. 1
Art. 31 of the Vienna Convention on the Law of Treaties, dated 1969), and
from the perspective of its extensive interpretation with regard to practical
needs. All the previous versions of this right wording contribute in a
natural way the accumulated international and domestic experience of
interpreting its various aspects. The norm has not appeared out of the blue.
It has a background that fully conforms to a general idea of forming
international legal customs. Actually, some scientists claimed as far back
as in the early 1980s that there are reasons to acknowledge a broad

% |ewis B., supra at pp. 39-43.

Weston B.H. & Bollier D., supra at p. 15, at: http://commonslawproject.org/sites/
default/files/Regenerating%20Essay%2C%20Part%201.pdf.

™ Horn L., supra at p. 236.

45



international recognition of this right, and notably in its shortest wording —
‘the right to the environment’ 2.

Needless to say that we agree with B. Lewis’s point about the need
for a wider implementation of the norm in the national law of as many
states as possible, and in their court practice. However, a huge political
and social consensus on it, laid down in multiple constitutional acts, is,
to our mind, a valid evidence of the norm existence as an international
legal custom. Additionally, J.H. Knox, Special Rapporteur of the UN
Human Rights Council on this topic, states that, according to his
estimates, constitutions of more than ninety (!) states establish directly
the right to a healthy environment. He writes that this right is also
included into regional human rights documents in Africa, Americas
and in other places. Moreover, regional human rights courts apply
universally recognized human rights, including the rights to life,
health, and property, to consideration of environmental protection
issues”.

As for the scale of the practice, necessary for forming an international
legal custom, we are fully supportive of the opinion D.K. Anton and
D. Shelton in that the process of forming international legal customs in
international environmental law is no different from the processes of
custom formation in other international law areas. The practice, as the
researchers rightly note, should not necessarily be universal in the sense
that all the states on the globe must participate in it’®. It is even less
appropriate in this case to differentiate between the practice of advanced
and developing states.

CONCLUSIONS

It can be said that the right to a favorable environment has already
established itself as a norm of general customary international law. In
spite of the scientific debates still in progress about its legal nature as a
social origin of its binding power, an obvious consensus has been reached
at the highest political level as regards a social significance of this right,

"2 Marks S.P., Emerging Human Rights: A New Generation for the 1980s? Rutgers Law
Review, 1981, Vol. 33, pp. 442-444.

" Knox J.H., Human Rights, Environmental Protection, and the Sustainable
Development Goals, Washington International Law Journal, June 2015, Vol. 24, No. 3,
pp. 519-520.

" Anton D.K. & Shelton D. L., Environmental Protection and Human Rights, 2011,
p. 62.

46



its close connections with other generally recognized human rights and
freedoms of different generations that have developed universal and
regional organizational and legal protection mechanisms.

Thanks to a number of international conferences held under UN
auspices and an active position of the UN Human Rights Council,
occupied by it since 2012, the norm has acquired a more elaborate
wording that covers all the previous definitions of the right, specifically —
‘the right to enjoyment of a safe, clean, healthy and sustainable
environment’. To our mind, this wording offers better opportunities for
international and national practical activities on the legal protection of
persons who suffered from violation of the right which it embodies.

Besides, this norm may entail unification of the relevant provisions
contained in constitutions and regulatory acts of many states. In particular,
it can also affect the norm set out in Art. 50 of the Constitution of Ukraine,
providing for the human right to an environment that is safe for human life
and health. Even though the sphere of relations that it regulates to a large
extent corresponds to the sphere of relations regulated by international
legal norm, it can be completed by targeted large-scale long-term
prospects of preservation of the environment in the context of its
sustainable development.

SUMMARY

The article explores the history of the development of content and
formalization in today’s general international law of the norm on the
human right to a favorable environment. In the study of internationally
known UN documents on the protection of the environment (Stockholm
Declaration 1972, World Nature Charter 1982, Rio Declaration on
Environment and Development 1992, Johannesburg Declaration 2002,
etc.) and the analytical reports on this subject (Brundtland Report 1987,
the report of Ksentini 1994, the reports of JH Knox presented to the UN
Human Rights Council from 2012 to 2017), the authors of the article
focused on the development of the process of individualization this right.
Particular attention is paid to the analysis of documents adopted by the
UN Human Rights Council from 2012 to the present. According to the
authors, they allow, first, to give a more precise formulation of this right —
as the right to use a safe, clean, healthy and sustainable environment, and,
secondly, to assert the formalization of this right as a universal
international legal custom.
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IMPACT OF THE ENVIRONMENTAL LAW DOCTRINE
ON THE DEVELOPMENT OF THE STATE ENVIRONMENTAL
POLICY AND LAWS

Anisimova H. V.

INTRODUCTION

The urgent objective of the modern legal science is to develop a
coherent, logically consistent national legal doctrine (and its integral
component of environmental law doctrine) as the theoretical basis of the
regulation processes, and to form a single legal space and its component of
the environmental law space. However, it should be borne in mind that in
the EU it was a complex, long-lasting and gradual process, especially in
view of the fact that in accordance with the international commitments the
common values on the basis whereof the European Union was built,
namely democracy, rule of law, respect for human rights and fundamental
freedoms, compliance with the standards of the European security system
should remain unchanged by virtue of the fact that it is the desire of the
Ukrainian society.

The priority of the issue under consideration is confirmed by the
theoretical and practical significance of the formulation of such legal
categories as “environmental law doctrine”, “environmental law”, and
“state environmental policy” due to which the scientific doctrine of the
essence and content of environmental law is expanded, its interaction with
other legal branches and sciences not only of legal orientation, the
influence on the development of environmental laws in the conditions of
sustainable development and European integration processes and the
experience of the application thereof, the interpretation of the
environmental law rules is improved, and the formation of the modern
State Environmental Policy of Ukraine is accelerated. The aforesaid
categories contribute to the formation of a legal model of understanding
and interpretation of environmental relationship.

It is pertinent to cite V. I. Andreitsev’s remarks regarding the fact that
scientific doctrines, which are based on the requirements of the applicable
environmental laws, tendencies of its improvement and conceptual ideas
of some scientific schools, do not take into account the whole range of
legislative regulation of environmental relations, which introduces the
relevant balance and discipline, the purpose whereof is the formation of
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specialists in the legal profile of different environmental law worldviews
and legal thinking™.

1. Environmental law doctrine: scientific approaches
to its interpretation

In the environmental law science (as in all jurisprudence), the term
“doctrine” is now widely used. Despite the level and the soundness of the
research, there is still not only unanimous opinion on the essence of the
concept of “doctrine” and its functions, but also on its place in the system
of sources (forms) of law. This, in turn, causes difficulties in the study of
the environmental law system, as well as its place in the legal system. We
support the conclusions made by Yu. S. Shemshuchenko and A. P. Het-
man that the implementation of doctrinal provisions by state construction
and legal practice is important for the improvement of law enforcement
and, in fact, the legal life of the society, the adaptation of law to modern
social and economic and political conditions®. According to M. V. Karma-
lita, legal doctrine, embodg/ing legal ideas, concepts and principles,
improves the applicable laws®.

Formation of the modern environmental law doctrine (types of
concepts) as sector on the defining provisions of legal doctrine (generic
concept) is caused by the global environmental crisis related to the
depletion of natural resources, pollution of the environment, failure to
comply with the requirements of environmental safety in conducting
economic activity with waste, etc. In view of all the foregoing, the
international community at the end of the twentieth century has chosen a
new paradigm for sustainable development, which still remains relevant,
and the issue of forming a new international environmental law is not only
an increase in the number of environmental agreements, regulations at the
national level, but also an improvement in the quality of the national
system of environmental laws, which is not perfect. Many of its acts do
not meet the current environmental law doctrine, European trends in the
development of Ukrainian statehood and the requirements of today.

! Tpasosa moxrpuua Yipainn : Monorpadis : y 5 1. T.4 : JloKTpuHambHi npobiemu
€KOJIOTYHOr0, arpapHoro ta rocrojapcskoro mpasa / F0.C. lllemuryyenko, A.IT. I'erbMaH,
B.I. Annpeiines Ta iH. ; 3a 3ar. pex. 10.C. lllemmryyenka. Xapkis : [Ipaso, 2013. C. 97.

IpaBoBa noxkrpuHa Ykpainu : Monorpadis : y 5 1. T. 4 : JIokTpuHaNbHI mpoOieMu
€KOJIOTYHOr0, arpapHoro Ta rocropapeskoro npasa / 10.C. llemuryuenko, A.I1. I'erbman,
B.I. Annpeiines Ta iH. ; 3a 3ar. pex. }0.C. Illemmry4enka. Xapkis : [Ipaso, 2013. C. 7.

s Kapmanita M.B. IIpaBoBa nokrpuna — mkepeno (popma) mpasa : aBroped. Iuc. ...

KaHz. ropus. Hayk. Kuis, 2011. C. 1.
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The scientific and theoretical basis for the study of the legal category
“doctrine” is the work of scientists of pre-revolutionary, Soviet and
modern periods in various fields of scientific knowledge, concerning
theoretical models and concepts, devoted to methodological grounds of
legal doctrine, comparative law, theory and philosophy culture, sources of
law, including: S. S. Aleksieiev, J. G. Berman, M. I. Baitin, A. |. Boby-
liov, S. V. Boshno, A. O. Vasyliev, S. P. Golovatyi, R. David,
Yu. A. Zadorozhnyi, O. O. Zozulia, O. S. loffe, M. V. Karmalita, D. A. Kery-
mov, A. A. Kozlovskyi, M. I. Koziubra, M. M. Korkunov, S. I. Mak-
symov, M. M. Marchenko, M. |. Matuzov, M. E. Mochulska,
V. S. Nersesiants, N. M. Onishchenko, N. M. Parkhomenko, I. F. Pokrovs-
kyi, P. M. Rabinovych, I. V. Semenikhin, etc.

The environmental and legal aspects of the development of legal
doctrine were the object of study V. I. Andreitsev, H. 1. Baliuk,
A. H. Bobkova, A. P. Hetman, P. A. Hvozdyk, T. H. Kovalchuk,
M. E. Kovalska, V. V. Kostytskyi, S. M. Kravchenko, M. V. Krasnova,
P. F. Kulynych, N. R. Malysheva, V. L. Muntian, V. V. Nosik,
V. K. Popov, B. H. Rozovskyi, Yu. S. Shemshuchenko, A. S. Shesteriuk,
M. V. Shulga, etc.

A significant contribution to the disclosure of the philosophical and
legal, methodological and scientific principles of jurisprudence, doctrinal
dimensions of the rule of law, human rights, legal system, doctrinal
concepts of modern Ukrainian statehood and historical and legal doctrines
was made by the collective of authors of the monograph “General
Theoretical and Historical Jurisprudence” of the five-volume “Legal
Doctrine of Ukraine”™. In the “Great Ukrainian Legal Encyclopedia” legal
doctrine is regarded as “stipulated by the nature of the legal culture of
society a holistic and logically consistent set of ideas and scientific views
on the right, which serves as the basis of professional justice and the
conceptual basis of rulemaking, law enforcement, and interpretation
operations”. The legal doctrine is a product of scientific activity, a kind of
summary of knowledge of state reality in a specific historical period®.

* TlpaBoBa mokTpuHa Ykpainm : Monorpadis : y 5 1. T. 1 : 3arampHoTeopernuna Ta
ictopuyHa topucnpynenuis / B.S. Tauiit, O.Jl. Cesroupskuii, C.I. MakcumoB Ta iH. ; 3a 3ar.
pen. O.B. INerpumuna. Xapkis : [Ipaso, 2013. 976 c.

Benuka ykpaincbka opuanuna ennukonesis : y 20 1. T. 3 : 3aranbHa Teopist npasa /
penxon.: O.0. [erpunuH (ronosa) [Ta in.] ; Ham. akan. npas. Hayk Ykpaiuu, [H-T nepxaBu
i npaBa iMm. B.M. Kopeuskoro HAH VYkpainu ; Hau. ropun. yH-T iM. SpocnaBa Mynporo.
Xapkis : [Ipao, 2017. C. 471.
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The opinion of H. I. Baliuk that environmental law science is no
exception should be supported®. At the same time, as noted, the
development of science is not only a process of quantitative accumulation
of knowledge about any phenomenon, but also an evolutionary transition
to the realization of its new quality. As of today, the authors of the section
of the monograph “Doctrinal Problems of Environmental, Agrarian and
Business Law”’ of the aforementioned five volumes have applied the most
systematic approach to study the doctrine of the modern environmental
law of Ukraine in the 20th — 21st centuries. The modern doctrine of
environmental law and laws, already presented by scientists®, is based on
the principles of market economy, European integration processes,
achievement of sustainable development for our country, in order to
ensure in the environmental law field the priority of human and citizen’s
rights and freedoms, rule of law, transparency and openness activities of
both state and local government authorities and civil society organizations,
establishing constructive interaction between them, increasing their
responsibility, implementation of the state and regional environmental
policies and resolving local issues, etc.

As V. I. Andreitsev notes, scientific legal doctrines were formed
and legalized under the existing mechanism of legal regulation with all
its progressive and regressive ideas, regulations, and attitudes towards
carrying out various activities that would be compatible with the
principles of the relevant environmental policy. That is why doctrinal
approaches should be adequate to the content of the latter, with certain
elements of scientific predictability for the future, since environmental
law science is characterized by a predictive function®. On the basis

® Bamok T'.I. Poub JOKTPUHH GKOJOiMHOrO IpaBa B 3allOYATKYBAHHI i PO3BHTKY
SZIEPHO-TIPAaBOBHUX JIOCIIi/UKeHb B YkpaiHi. IIpaBoBa nokTpuHa YKpaiHuM : MoHOrpadis :
y5 1. T. 4 : JloktpuHabHI TPOOIEMHU EKOJIOTIYHOTO, arPapHOro Ta rOCMOIaPCHKOTo mpasa /
10.C. lllemmryuenko, A.Il. Tersman, B.I. Amngpeiinee Ta 1iH. ; 3a 3ar. pen.
10.C. Illemmmyuenka. Xapkis : [TpaBo, 2013. ITigposxa. 1.7. C. 252.

" MpaBosa noktpuna Ykpainu : MoHorpadis : y 5 1. T. 4 : JJOKTpHHANBHI TpoGieMu
€KOJIOTIYHOTO0, arpapHoro Ta rocrnoaapcebkoro npasa / }0.C. llemmydenko, A.I1. I'erbmaH,
B.I. Aunpeiines Ta iH. ; 3a 3ar. pex. 10.C. Illemmy4enka. Xapkis : [Ipaso, 2013. 848 c.

8 Tersman A.IL JIoKTpUHa €eKOJIOTiYHOTO MpaBa Ta 3aKOHOJABCTBA YKpaiHU :
MoHorpadis. Xapkis : TOB “Oo6epir”, 2019. 336 c. (XapkiBcbka HayKoBa IIKOJIA
€KOJIOTIYHOTO TIPaBa).

Amnppeiitie B.I. [akopropanis sk BaxxiuBa (opMa cucTeMaTH3alii €KOJIOTIYHOTOo
3akoHozaBcTBa. IIpaBoBa nokrpuna Ykpainu : moHorpadis : y 5 1. T. 4 : JlokTpuHanbHi
IpoOIeMH eKOJOTiYHOro, arpapHoro Ta rocmopapcbkoro mpasa / 1O.C. IlllemmrydeHko,
A.IL I'erbman, B.1. Anppeiines Ta iH. ; 3a 3ar. pen. FO.C. Illemmy4enka. Xapkis : [IpaBo,
2013. Mixpo3x. 1.4. C. 98.
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thereof, V. l. Andreitsev proposed the author’s definition of the
scientific doctrine of environmental law — a system of logical and
consistent scientific provisions, principles of justification and
prediction of the scientist (scientists), formulated on the basis of
analysis, synthesis, other methods of scientific research,
generalizations and conclusions about genesis, the status and
development of environmental law and legislation, their constituents
and elements (industries, sub-sectors, institutes, super-institutes),
which, based on progressive methodological principles, proves
(proposes and approves) new scientific approaches to the legal
understanding and legal realization of environmental legal
relationships or their sectors with respect to the maintenance and
guarantee of the legal personality of participants in these legal
relationship™.

In view of the definition of V. I. Andreitsev, the sector environmental
law doctrine is the result of environmental-legal scientific researches
based on interdisciplinary approaches to the science of environmental law.
As new knowledge, the doctrine acquires the status of scientific under the
conditions of compliance with two requirements: scientific validity
(authenticity) and formal-logical conformity to the general initial
principles and laws of legal science™.

Pursuant to Article 8 of the Law of Ukraine “On Environmental
Protection” dated June 25, 1991 No. 1264-X11'? the systematic complex
scientific researches of the environment and natural resources are made in
the state for the purpose of developing the scientific bases for the
protection thereof and rational use and ensure environmental safety. The
results thereof are coordinated and exposed to synthesis by the NAS of
Ukraine and the central executive authority, which implements state
policy in the field of environmental protection. Furthermore, the grounds
for the further development of the modern environmental science are the
laws of Ukraine “On Scientific and Technical Operations” dated

10 Amnppeiinie B.I. HaykoBa nOKTpuHA — METONOJOTiS Mi3HAHHS Ta YIOCKOHAJICHHS
€KOJIOTIYHOr0 IpaBa Ta IpPAKTUKU Horo 3actocyBaHHs. CydacHi HayKOBO-IPaKTHYHI
po0JIeMH eKOJIOTIYHOT0, 3eMEJIbHOIO Ta arpapHoro Ipasa : MaTepialli Kpyrjloro CToJy
(M. Xapkis, 6 rpyx. 2013 p.) / 3a 3ar. pen. A.IL. I'erbmana. Xapkis : [Ipaso, 2013. C. 12.

" Mouynschka M.€. TlpaBoBa IOKTpHHA B KOHTHHCHTANbHiil TPaBOBil cHCTeMi :
aBToped. quc. ... kaHz. ropua. Hayk. JIsBiB, 2011. C. 8.

2 TIpo 0XOpOHY HABKOJNMIIHROTO TPHPOJHOTO CEPEIOBHINA : 3aKOH YKpaiHu Bix
25.06.1991 Ne 1264-XII. URL: http://zakon5.rada.gov.ua/laws/show/1264-12 (date of
access: 28.01.2020).

58



November 26, 2015 No. 848-VI11*3, “ On Higher Education” dated July 1,
2014 No. 1556-VII*, “On Basic Principles (Strategy) of the State
Environmental Policy of Ukraine for the period up to 2030 dated
February 28, 2019 No. 2697-VIII15, and the Presidential Decree “On the
Strategy for Sustainable Development* Ukraine 2020 dated January 12,
2015, No. 5/2015% etc. All of the aforesaid acts are aimed at improving
and increasing the science level, including the social sciences and
humanities, whereas the environmental science is an integral part thereof.
The objective of the latter is to develop and systematize the environmental
laws by taking into account the influence of social, economic, political and
international factors. However, despite the adoption of the Law of Ukraine
“On Scientific and Scientific and Technical Operations’ dated
November 26, 2015 No. 848-VIII*', the purpose whereof is to modernize
the legislative support of the field of scientific and scientific-technical
operations, to provide conditions for increasing the efficiency of scientific
research and use the results thereof to ensure the development of all
spheres of public life, the implementation of its regulations is extremely
slow. Certainly, the Law: a) provides access to research funding not only
for specific institutions, but also for teams of scientists and even
individual scientists; b) change the whole system of financing such
research; c) increase a part of the grant funding, which will be distributed
through the National Research Fund of Ukraine®; d) grants priorities to
the development of research at universities; e) involves the participation of
young scientists in the formation of scientific and scientific-technical
policy; f) introduces a rule that state scientific institutions and state

¥ Mpo mayxoBy i HAayKOBO-TeXHIUHy ALUIBHICTB : 3akoH Ykpainu Bim 26.11.2015
Ne 848-VIIl.  URL: http://zakon5.rada.gov.ua/laws/show/848-19 (date of access:
27.01.2020).

Y Mpo Bumy ocsity : 3akon VYkpaimm Big 01.07.2014 Ne 1556-VIl. URL:
https://zakon.rada.gov.ua/laws/show/1556-18 (date of access: 27.01.2020).

IMpo OcHoBHi 3acagu (cTparerito) Aep>kKaBHOI €KOJIOTIYHOI MOJITUKM YKpaiHu Ha
nepion mo 2030 poky : 3akon VYkpainu Big 28.02.2019 Ne 2697-VIII. URL:
https://zakon.rada.gov.ua/laws/show/2697-19 (date of access: 27.01.2020).

1 Ipo Crparerito cramoro po3Butky “Ykpaina-2020” : 3atB. Ykazom [Ipesunenra
Vkpainu Big 12.01.2015 Ne 5/2015. URL: http://zakon2.rada.gov.ua/ laws/show/5/2015
(date of access: 28.01.2020).

Y Mpo maykoBy i HayKOBO-TeXHiuHy mismbHICTH : 3akoH Ykpainm Bix 26.11.2015
Ne 848-VIIl.  URL: http://zakon5.rada.gov.ua/laws/show/848-19 (date of access:
27.01.2020).

8 Ipo Haujomanshuii (oma nocimimkens Ykpainu : Ilocranosa Kab. Minictpis
Vkpaian Big 04.07.2018 Ne 528. URL: http://zakon.rada.gov.ua/laws/show/ru/528-2018-%
DO0%BF (date of access: 27.01.2020).
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universities, academies, institutes are entitled to co-founders of companies
for the purpose of using the objects of intellectual property rights.
However, it is difficult to achieve this quickly, and therefore much
remains to be done for the effective operation of this Law.

Since 01.01.2021 the Law of Ukraine “On Fundamental Principles
(Strategy) of the State Environmental Policy of Ukraine for the Period up
to 2030” came into force, which defines the vectors for reforming modern
environmental laws. Undoubtedly, the ambiguous (and in some cases
almost negative) attitude to the principles of modern state environmental
policy has become well known. It should be noted that in accordance with
the resolution of the Verkhovna Rada of Ukraine (dated September 18,
2019), on November 27, 2019, the parliamentary hearings were held on
“Priorities of environmental policy of the Verkhovna Rada of Ukraine for
the next five years” with the participation of representatives of central and
local executive authorities, authorities local self-government, non-
governmental organizations, scientific institutions. Wherein proposals of
the Cabinet of Ministers of Ukraine and the Ministry of Energy and
Environmental Protection of Ukraine were published (Letters dated
28.10.2019 No. 23973/0/2-19 and No. 5/4-10/11699-19). First of all, it is a
matter of submitting to the Verkhovna Rada of Ukraine a number of draft
laws of Ukraine. In which, taking into account the processes of
globalization and social transformation, urgent measures are proposed. It
is proposed to adopt laws: “On the Principles of Monitoring, Reporting
and Verification of Greenhouse Gas Emissions”; “On Ozone-Depleting
Substances and Fluorinated Greenhouse Gases”; “On Ratification of the
Kigali Amendment to the Montreal Protocol”; “On Waste Management”;
“On Chemical Safety”; “Ratification of the Nagoya Protocol on Access to
Genetic Resources and the Equitable and Equitable Sharing of Benefits
from their Use to the Convention on Biological Diversity”; “On the State
Biosafety System for the Creation, Testing, Transportation and Use of
Genetically Modified Organisms” (revised); “On the Ratification of the
Nagoya-Kuala Lumpur Additional Protocol on Liability and
Compensation to the Cartagena Protocol on Biosafety”’; a new wording of
the Subsoil Code; “On Amendments to Some Legislative Acts of Ukraine
on Improvement of Environmental Laws”, etc.

We should add that now it is required to take into account the fact that
the limits of international cooperation, established by the Agreement
between Ukraine and the European Community on scientific and
technological cooperation, will allow to reach the goal faster — gradual
approximation of Ukraine to the EU policy and law in this sphere and
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involvement of our country to the European Research Area, which is also
provided for in the Association Agreement between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community
and their Member States, on the other hand (hereinafter referred to as — the
Association Agreement). In view of all the aforesaid facts, O. O. Orenda-
rets regards the objective of the science of environmental law today in the
substantiation of the modern concept and doctrine of the development of
environmental law in the conditions of economic and social present,
priority directions of legislative activity in this sphere of public relations
for the near and distant perspective, systematics in development and
adoption of environmental laws in the light of economic, social,
international and political challenges™. V. I. Andreitsev hereby states in
view of the foregoing that environmental-legal science should still precede
the creation of scientific doctrines and concepts of the development of
environmental laws, the formation of state environmental policy.
Certainly, this fact will greatly accelerate the development of the latter,
will ensure the adoption of the principles of environmental law in the
practice of law, which, so to speak, “owes” it is environmental law, in
particular, to determine the scientific approaches and the theoretical and
practical provisions of certain scientific law schools®.

For the sake of completeness and comprehensive study of the issue, it
is important that the formation of doctrines is linked to the creation of
scientific schools. In the modern period, according to V. I. Andreitsev, the
process of forming the latter is becoming more and more cross-sector,
which is explained by the emergence of powerful scientific and
coordination centers through the legalization of all-Ukrainian and
international scientific structures, the leaders whereof have the opportunity
to arrange for the structured mobile scientific teams around the ideas and
doctrines that bring together scholars of relevant legal knowledge®.
Moreover, as he continues and develops this view, S. I. Maksymov
emphasizes that universal teachings acquire doctrinal nature only when
they are used to solve a particular legal issue, although the aforesaid
doctrines (for example, positivism and the theory of natural law, the

19 Opennaperts O.0. PO3BUTOK HAYKH GKOJOMiYHOro MpaBa : aBToped. IHC. ... KaH.
ropu. Hayk. Kuis, 2015. C. 3.

0 AnppeiinieB B.1. Exosoriuse npaBo i 3akOHOAABCTBO CyBEepeHHOT YKpaiHu: npodiaemMu
peanizanii 1ep>kaBHOI €KOJIOTIYHOT MOMITHKY : MoHOrpadis. ninpo : Hau. ripu. yu-t, 2011.
373c.

2 Anppeiinies B.I. HaykoBi Ta HayKOBO-NpakTH4Hi IIKOJIM: CTaH Ta HEPCIEKTHBH
MIPaBOBOTO peryitoBanHs : MoHorpadis. Kuis : 3nanns, 2009. C. 21.
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concept of the rule of law — legal states) and formulate their provisions in
the abstract, in the most general form?.

At the same time, it is worth noting again that legal sources, in
particular in scientific works on environmental law, have differences in
the understanding of the jurisprudential nature of the doctrine, the
interpretation of its essence and features. Under the current conditions in
jurisprudence, the legal category “doctrine” operates in a variety of
phrases: positivist, natural law doctrine of absolute sovereignty, doctrine
of control over crime, doctrine of national security, doctrine of law, state
and legal doctrine, legal doctrine, the doctrine (or doctrine of international
law), the doctrine of globalization of human and citizen rights, the
doctrine of employment, etc., which again confirms the multidimen-
sionality of this term.

It should be noted that any doctrine is based on the idea of the nature
of law, of the fact what it is. The basis of such ideas, as noted by
S. I. Maksymov, are two opposing intuitions: a) law is a social fact; it is
created by power-holders (such as legislators and judges) or by human
habits; b) judges and law researchers gain knowledge of it through
valuation operations, that is, interpretations of laws, precedents, and other
sources of law. Such an interpretation is inevitably linked to justice;
therefore, an unfair interpretation is wrong?.

Let’s recall that the science of environmental law in its evolution has
passed several stages. In addition, the achievements made during each of them
allow differentiation, separation of legal institutions, sub-sectors and branches
of environmental law in the process of their formation. Based on the above,
we can say that the evolution of environmental law is a continuous process
that reflects the dialectic of environmental relations, although it is uneven,
which is due to the development of various fields of knowledge — technical
and social. Equally important, however, is that the integration of different
spheres of knowledge into environmental law contributes to the creation of
scientifically sound environmental law doctrine, lays the foundation for the
legal regulation of social relations that ensure environmental rights,
environmental law, the harmonious interaction of nature and society and
satisfying the interest of the parties subject to the law.

2 Amnppeiinies B.I. HaykoBi Ta HayKOBO-paKTH4Hi IIKOJH: CTaH Ta IEPCIEKTHBH
MIPABOBOT'O PerynoBanHs : MoHorpadis. Kuis : 3nanns, 2009. C. 63.

? Maxkcumos C.I. TlpaBoBa mokTpuHa: (inocodchko-paBosuii miaxiz. Ilpasosa
JNOKTpHHa YKpaiHu : MoHorpadis : y 5 1. / 3a pen. B.S. Taumis, O.[]. Cssatouskoro,
C.I. Makcumosa [Ta in.]. T. 1 : aragpHOTeOpeTHYHA Ta iICTOPUYHA IOPUCTIPYACHIIS / 3a 3ar.
pexn. O.B. [lerpummna. Xapkis : [Ipaso, 2013. ITigposn. 1.3. C. 58-93.

62



First of all, it is emphasized that various definitions of sources get
various definitions of the category “legal doctrine”, such as: a) doctrine
(theory) as a set of theoretical provisions on legal phenomena;
b) state program (concept) of regulation of public relations, setting goals,
objectives, determining the means for the implementation thereof;
c) a set of general principles, starting principles of law, supported or
sanctioned by the state; d) guiding theoretical principles, basic legal
definitions; e) scientific works of authoritative researchers; f) the views of
legal scholars on particular issues of law-making and enforcement;
g) element of the legal system, etc. As we can see, “doctrine” is a
complex, comprehensive and multifaceted concept®”.

The semantic analysis of the term “doctrine” enabled A. O. Vasyliev
for concluding that there are two meanings as follows: a) doctrine as a
teaching, text, and b) doctrine as a set of ideas supported by scholars. In
the context of jurisprudence, legal doctrine means a doctrine of law and
ideas endorsed and defended by the corporation. Therefore, there is an
understanding of doctrine as a system of principles, perceptions, and
views of nature, society and a person.

In philosophical and legal science, the term “doctrine” is usually used
in the context of such concepts as “doctrine”, “social science”,
“philosophical theory (natural law, positivist)”, “ideology (liberal,
socialist, conservative)”, “dogma”, “concept” and others. However, in all
cases, as noted by S. . Maksymov, in its application refers to the doctrine
(knowledge), which is to some extent reduced to the internal consistent
nucleus, which is why it is aimed at direct use in practice. General
understanding of the concept of “doctrine” in the scope of legal
importance acquires its specific manifestation as a legal doctrine®.

Let’s consider the basic approaches to legal understanding of the
category “legal doctrine”. First of all, let us start from the point of view of
V. V. Kopieychykov, who emphasized that legal doctrine should be
considered as a set (system) of scientific knowledge about a certain legal

% Amicivosa I'. B. Bmums NPHPOITHO-TIPABOBOI KOHLENIIT HAa PO3BHUTOK EKOJIOTrO-
MIPaBOBOI JIOKTPMHU, HAyKH Ta 3aKOHOJNABCTBA. PiBeHb e(EeKTHMBHOCTI Ta HEOOXIJTHOCTI
BIUIMBY IOPHJIMYHOI HAayKH Ha HOPMOTBOPYY MAiSUIBHICTH Ta IOPUAMYHY TIPAKTHKY :
Marepiaau MiKHap. HayK.-npakT. koH(. (M. XapkiB, 5—6 mot. 2016 p.). Xapkis, 2016.
C.52.

% Makcumos C.I. TlpaBoa jokrpuna: (inococbko-npaBoBmii mixxix. Ilpasosa
JNOKTpHHa YKpaiHu : MoHorpadis : y 5 1. / 3a pen. B.SJ. Taumis, O.[]. Csstouskoro,
C.I. Makcumosa [Ta in.]. T. 1 : aragpHOTeOpeTHYHA Ta iICTOPHYHA IOPUCIIPYACHIIS / 32 3ar.
pexn. O.B. Ilerpummna. Xapkis : [paso, 2013. ITigposn. 1.3. C. 60-61.
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phenomenon. It may be developed under the appropriate conditions into a
more or less generalized theory of law. The relationship between legal
doctrine and legal theory is somewhat relative. If the legal doctrine covers
a wide range of fundamentally important methodological issues, it may
initiate the development of relevant theories of law. Mostly it is included
in the theory of law as its element®®

According to N. M. Parkhomenko?’, T. Ya. Khabrieva®, K. V. Roma-
nov*® and other jurists, the legal doctrine |n its meanmg is closest to legal
science, and in most cases the terms ‘“science” and ‘“doctrine” are
identical, identical terms. Doctrinal provisions are predominantly
scientific in nature, but not any science is a doctrine. In legal science there
are many concepts, approaches, theories, which offer different approaches
(often diametrically opposite in content) to solving certain problems of
legal regulation. Scientific pluralism lies in the very principle of scientific
rigor. No scientific concept can claim “truth” in the last instance, and
therefore presupposes that there are other points of view on the problem
under study™®

2. Environmental law doctrine as a source (form) of law

Scholars are asked more often whether legal doctrine is the source
(form) of law. It is well known that the legal systems of the world differ in
the originality of sources of law, the degree of their development, the
priority of some sources over others. However, in these systems, the
sources of law are regulatory acts, regulatory legal agreements, legal
customs, judicial precedents (or case law), general principles of law, legal
doctrine. Therefore, within the Romano-German legal system, the general
principles of law play an important role as an independent source of law®".

% Mixnapoana momineiceka exuukonenis : y 10 1. / Bign. pen. 10.1. Pumapenko,
S1.10. Konpparses, B.S. Tamiit, 10.C. lllemmydenko. T. 1 : TeopeTrko-MeTO0MOTIYHI Ta
KOHLIENTYyaJIbHI 3acajiy MOJINEHCHKOro mpasa Ta noinercekoi aeontosorii. Kuis : Ix FOpe,
2003. C. 186.

% Mapxomenko H.M. J[xepena rpasa: npoGieMn Teopii Ta MeToomorii : MoHorpadis.
Kwuis : FOpun. nymka, 2008. C. 141.

8 Xabpuesa T.5. [oktpunHanbHoe 3HadyeHHe poccuiickoid Koncrurynmu. XKypHan
poccuiickoro npasa. 2009. Ne 2. C. 34.

» pomanosa E.B. Cyne6Has JOKTPUHA B CHCTEME MCTOYHMKOB HANOTOBOTO MpaBa
CUIA : aBToped. auc. ... kaHA. opua. Hayk. Mocksa, 2012. C. 4.

 Cewmenixin LB. IlpaBoBa NOKTPHHA: 3aralbHOTCOPSTHYHHI aHAmi3 / 3a pei.
O.B. Ilerpumuna. Xapkis : FOpaiit, 2012. Bumn. 2. C. 26.

! Teopis mepxasu i mpasa : mimpyssmk / O.B. Ierpuumm, CII. Ilorpe6msk,
B.C. CmopoauHchkuii [Ta iH.] ; 3a pea. O. B. [lerpummna. Xapkis : I1paso, 2014. C. 108.
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According to the jurists (and this is not in dispute), the Ukrainian legal
system is referred to this type of legal system as a kind of European
form®. At the same time, the issues of the number of legal families, their
groups, classes and types and their classification have been, and remain,
debated. However, in the domestic scientific environment there is a crisis
of the methodology of legal positivism, and this has an impact on studies
that violate the problem of typology and classification of the legal system
of Ukraine.

Law scholars distinguish between two basic, diametrically opposed,
contradictory approaches, but this does not preclude their internal
differentiation in recognizing or denying the regulatory function of legal
doctrine, its ability to be a source of law. The vast majority of experts
view the doctrine as a source (form) of law or as a factor that significantly
influences law-making and law-enforcement practices ( A. O. Vasyliev,
M. M. Voplenko, V. V. Diervoied, O. O. Zozulia, S. A. Karapetian,
M. V. Karmalita, T. M. Priakhin, N. M. Parkhomenko, R V. Puzykov,
I. V. Semenikhin, V. V. Sorokin, etc.). For example, O. O. Zozulia
considers legal doctrine to be a general legal category that integrates a set
of legal and scientific interpretations and judgments about positive law,
within the scope thereof the legal forms of knowledge of law and legal
phenomena, principles, concepts, terms, constructions, methods and
techniques are developed and substantiated, means of understanding and
interpreting positive law, its sources, systems, structures, actions and
applications, violations and restoration®.

At the same time, M. V. Karmalita views legal doctrine as a source
(form) of law, which contains a system of fundamental views of jurists on
state-legal phenomena, scientifically substantiates socially important
problems in order to more effectively solve them and outlines the strategic
prospects of legal development of the state. The researcher focuses on the
shortcomings of a purely positive approach to understanding the concept
of “source of law” (for example, its identification with the system of
sources of law), which simplified this problem and negated its importance
for legal practice®. We express our solidarity with her assertion that the

% See: Ckakyn O.0. Teopust rocyfapcTsa M mpasa : yaeGHEK. XapbkoB : KoHcyM,
2000. C. 238; Onimenko H.M. ITlpaBoBa cuctema: npoGiiemu teopii : Monorpadis. Kuis :
Iu-T nepxaBu i npasa iMm. B.M. Kopeuskoro HAH Yxpainu, 2002. C. 110.

%3 303yt A.A. JIOKTpHHA B COBPEMEHHOM MpaBe : aBToped. JHC. ... KAHJ. IOPHI, HayK.
Caukr-IlerepOypr : [TerepOypr. rymanuTap. yH-T podcoro3os, 2006. C. 10.

Kapmanita M.B. IlpaBoBa noxkrpuna — jmxepeno (¢opma) mpaBa : aBtoped.
JC. ... KaH[. opua. Hayk. Kuis, 2011. 21 c.
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use of legal doctrine as a source of law in legal systems and the feasibility
of transforming environmental law doctrine into sources of environmental
law in the following cases: a) its interpretation; b) development of bills
and their adoption; c) implementation of the provisions of the legal
doctrine in the resolutions of the constitutional courts, their justification on
the basis of the legal doctrine of judicial or administrative resolution
according to the formula “in accordance with the thought ruling in the
scientific literature™®,

Considering the features and perspectives of the development of the
system of sources of law, N. M. Parkhomenko emphasizes the need for
enhancing the role of legal doctrine in it, ensuring the constant feedback of
legal science and practice. In her view, legal doctrine is part of the system
of sources of law (its subsystem), but it does not have its own systemic
structure®®. In our opinion, it is advisable to support the position of
scholars who consider such a contradiction. Legal doctrine is a complex
multi-structural phenomenon, the elements of which are interrelated sector
legal doctrines. In the legal scientific literature in this regard, the opinion
is expressed about the existence of certain subsgecies (levels) of legal
doctrine, which should mean sector legal doctrines®’.

As S. V. Boshno rightly points out, scientific work can become
doctrinal if it contains practical recommendations, comments on laws and
other forms of law; predicts the processes of lawmaking and legal
implementation; eliminates gaps in laws®. Other researchers are of the
same opinion®. Only a part of the scientific provisions acquires signs of

% Kapmanita M.B. IIpaBosa noktpuHa — mxepeno (popma) mpasa : aBroped. auc. ...
kauz. ropun. Hayk. Kuis, 2011. C. 16-17.

% Mapxomenko H.M. Crcrema keper mpaBa: 03HaKH, BIACTHBOCTI Ta 3mict. Yacommc
Kuiscekoro yriBepcutety mpasa. 2007. Ne 3. C. 11-12.

¥ JIroGureHko J.YO. CucrtemHsle CcBoOWcTBA TPaBOBBIX JOKTPUH. BecTHHK
Brnagumupckoro — ropumudeckoro uHerutyta. 2011, Nel. C.140-145; TIly3ukos
P.B. IOpuanueckas nokTpuHa B cepe mpaBoBOro perysiMpoBaHus (IpoOIeMbl TEOPHU U
MPAKTHUKH) : JHUC. ... KaHA. fopua. Hayk. Tambos, 2003. 213 c.; Copokun B.B. CynebOnas
MpaKTHKa WM TpaBoBas JOKTPHHA. ApOUTPakHBIH M rpaxiaHckuii mpouecc. 2002. Ne 8.
C. 8-11; Tpodumenko B.A. ¥V mormykax ifeaJbHOro pKepena npasa: NMPaBoOBi JOKTPUHU
CBiT%/. IOpumunnii pagauk. 2007. Ne 4 (18). C. 82—88 Tomo.

% Bowno C.B. JlokTprHa Kak (opMa M UCTOYHHK mpasa. JKypHall poccuiickoro mpasa.
2003. Ne 12. C. 79.

¥ Mouynbceka M.€. [IpaBoBa JOKTPHHA T4 PaBOBA HAYKA: CIIiBBIJHOIICHHS TIOHST.
[po6nemu epkaBOTBOPEHHS 1 3aXUCTY MpaB JIIOIUHU B YKpaiHi : Marepiamu X VIII perion.
HayK.-TIpaKT. KoHQ. (M. JIbBiB, 26-27 ciu. 2012 p.). JIpBiB : Hau. yH-T im. I. ®panka, 2012.
C. 39.
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doctrine pattern, which receives the general recognition of the legal
community, which is the basis for legitimizing the doctrine in the public
consciousness, the possible official recognition of it by the state (for
example, by incorporating a particular doctrinal provision into the text of
the law) and the perception of its legal practice.

In connection therewith, it is advisable to give the view of
M. M. Korkunov, who believed that when among lawyers on a particular
issue formed a fixed view, it necessarily influences the legal practice,
which takes into account it in view of scientific authority. Jurisprudence
until the relevant view of the communis opinio doctorum is refuted®. In
this regard, M. E. Mochulska emphasizes that only those scientific
statements that are of particular scientific value and are universally
recognized in the scientific community become doctrinal*!. Other
important scholars also pay attention to this important feature of legal
doctrine.

In addition to the above, M. E. Mochulska proves that, apart from
objectification in scientific works (dissertations, monographs, scientific
articles, etc.), legal doctrine is embodied in various forms, the
characteristics whereof are the required prerequisite for establishing its
place and role in the continental legal system. As a result of the analysis of
the laws, law-making and law-enforcement practices of the states within
this legal system, the researcher finds out the basic forms of expression of
legal doctrine, among which the legislative definitions and conclusions of
scientific legal expertise deserve special attention. She hereby states that
the expression of legal doctrine in the form of legislative definitions is
characteristic of most states of the continental legal system (in particular,
Germany, Switzerland, France, and Poland) and concludes that the general
tendency is the growing role of scientific legal expertise, and therefore the
implementation of legal doctrine in the form of expert opinions. Due to the
pluralistic approach to the understanding of law in the continental legal
system, a general and specific concept of legal doctrine is distinguished.

40 Kopkyno H.M. Jlekuuu no odweit Teopuu mnpasa. Mzna. 4-e. CankrllerepOypr : U3n.
fopun. kH. MarasuHa H.K. MapreiHoBa, 1897. 354 c. URL: http://library.nlu.edu.ua/cgi-
bin/irbis64r_01/cgiirbis_64.exe?Z211D=&I21DBN=IBIS&P21DBN=IBIS&S21STN=1&S21
REF=3&S21FMT=fullwebr& C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=
M=&S21S TR= (date of access: 28.01.2020).

* Mouynbceka M.€. [IpaBoBa JOKTPHHA Ta IPABOBA HAYKA: CITBBIIHOIICHHS MOHSTb.
[po6nemu epkaBOTBOPEHHS 1 3aXUCTY MpaB JIIOIUHU B YKpaiHi : Marepianu X VIII perion.
HayK.-TIpakT. KoHQ. (M. JIbBiB, 26-27 ciu. 2012 p.). JIpBiB : Hau. yH-T im. I. ®panka, 2012.
C. 39.
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The first is a legal phenomenon objectified in the form of scientific legal
theory developed by scientists to improve positive law; the second
(specific) is a traditional and factual source of law, a system of scientific
theories, views, concepts, recognized as binding on the scientific legal
community and legal practice by sanctioning them by the judiciary and
affecting law-making, law-interpreting and law-enforcement processes*.
The provision that, in a narrow sense, legal doctrine should mean a
separate subtype, a particular legal phenomenon that exists in a
transitional society is equally important®.

There is a reasonable opinion given by I. V. Semenikhin that the
doctrinal provisions become generally binding regulations of law, and that
the legal doctrine acquires features of a formal source of law only in the
case of sanction thereof*. With regards thereto, S. S. Aleksieiev hereby
emphasizes that the addition of the provisions of the law by the courts
results in the fact that in the sphere of law, together with the law, a special
regulatory reality appears®. The source of this reality, from the point of
view of O. O. Zozulia, is the legal doctrine, the most important, basic
provisions and conclusions of which do not allow a judge to formulate
rules that contradict the essence of law. Under certain circumstances
(incomprehensibility, inaccuracy, framework law), the doctrine becomes a
real source of law with judicial legitimation®.

According to M. M. Voplenko®’ and V. P. Reutov*, the essence of
such sanction is in the fact that the state, in the person of its supervisory
and regulatory authorities does not deny, but admits with tacit consent or
in the most general form recognizes and takes under its own protection of
certain rules and regulations.

* Mouyneceka M.€. TpaBoBa JOKTPHHA B KOHTHHEHTAIbHIH MpaBOBiii chcreMi :
aBtoped. auc. ... kKaun. opua. Hayk. JIssis, 2011. C. 3-4, 9.

* Mouynbcbka M.€. IIpaBoBa IOKTPHHA B KOHTHHCHTAIbHIHl IPAaBOBill cHCTeMi :
aBToped. auc. ... kKaHn. opua. Hayk. JIeBiB, 2011. C. 4.

Cemenixin [.B. IIpaBoBa JOKTpHHA: 3arajJbHOTEOPETHYHUH aHami3 / 3a pexn.
O.B. Ilerpumuna. Xapkis : FOpaiit, 2012. Bumn. 2. C. 55.

* Amexcees C. C. IIpaBo Ha mopore HOBOrO ThICSUeneTHs. HekoTopele TeHAECHIMN
MHPOBOT'O MPAaBOBOTO Pa3BUTHSI — HAJAEXKJa U ApaMa COBPEMEHHOH dIOXH : MOHOrpadwus.
Mockga : Craryr, 2000. C. 120.

4 3o3ynst A.A. JIoKTpuHa B COBPEMEHHOM TIpaBe : JWC. ... KaHJ. opua. HayK. CaHKT-
HeTe;)6ypr, 2006. C. 171.

* Bormenko H.H. McTounnky u ¢dopmsl mpaBa : y4eb. nocobue. Bonrorpan : M3n-Bo
Bonl'Y, 2004. 102 c.

48 PeyroB B.Il. Tumbl npaBomoHMMaHusi U mpoOieMa HCTOYHHKOB M (OpM mpasa.
Becthuk Ilepmckoro ynusepcurera. 2010. Ne 2 (8). C. 60.
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S. S. Aleksieiev, P. P. Baranov, S. V. Baturin otherwise perceives the
legal doctrine, namely as a category of much higher order. In their
understanding, it is a complex, integrating category, acting as a kind of
model of political and legal reality, legal regulation, reflects the needs of
the society, its spiritual and moral foundations, culture, traditions of law
and state formation. I. V. Semenikhin also states that the doctrine
traditionally related to the position of leading authoritative lawyers, in this
sense, serves as a system-forming element, theoretical and methodological
foundation of the legal system, state policy in the fleld of legal regulation,
reflects and defines the general model of the latter*®

It should be noted that, according to the prowsmns provided for by the
modern procedural laws, “parties to the case are entitled to sue the expert
in the field of law regarding the content of the rules of foreign law in
accordance with their official or generally accepted interpretation, practice
of application, doctrine in the respective foreign state” (para. 2 of Part 1 of
Article 112 of the Cassation Arbitration Court of Ukraine)™. Identical
provisions are contained in the provisions of para. 2 of Part 1 of
Article 114 of the Civil Procedure Code of Ukraine®, as well as in para. 2
Para 1 of Article 108 of the Commercial Court of Ukraine®

The possibility of the court applying the legal doctrine provided for by
the laws of Switzerland, in Article 1 of the Civil Code which the legislator
has established the duty of the court to observe the legal doctrine in the
administration of justice. Courts of other continental states, including
Ukraine, actively use the findings of scientific legal expertise, doctrinal
methods of judicial expertise, and comment on regulatory legal acts.

The doctrine is a co Plex multifaceted legal phenomenon and has a
broad functional purpose™. Therefore I. S. Zelenkevich attributes it to the

# Cemenixin LB. IlpaBoBa NOKIPUHA: 3aralbHOTCOPCTHMHMII aHam3 / 3a pem.
O.B. [erpummuna. Xapkis : FOpaiir, 2012. Bumn. 2. C. 18.

® Koteke aMiHiCTpaTHBHOTO CyIoumMHCTBA YKpainu : 3akon Ykpainu Bix 06.07.2005
Ne 2747-1V.  URL: http://zakon2.rada.gov.ua/laws/card/2747-15 (date of access:
27.01.2020).

! [usinemmit mporecyanbhmit Komekc Ykpaimm : 3akon Ykpaimu Bix 18.03.2004
Ne 1618-1V.  URL: https://zakon.rada.gov.ua/laws/show/1618-15 (date of access:
27.01.2020).

52 T'ocnopapcwkuil mpouecyanbHuii kogeke Ykpainu : 3akon Ykpainu Big 06.11.1991
Ne 1798-XII.  URL: https://zakon.rada.gov.ua/laws/show/1798-12 (date of access:
27.01.2020).

%% Jomskosuu C.H. OmnpezeneHne U CBOICTBAa JOKTPUHBI (HAYKH) KaK MCTOYHHKA
npasa. IIpaBoBas cuctema PecrryOmuku Bemapych: coctosHEe, IpoOIeMbl H HEePCIICKTHBBI
pa3BuTHs : Marepuanbl IX MeXBy3. Hayd. KOH(Q. CTYISHTOB, MarucTpoB U acHUPaHTOB

69



most ancient and mysterious sources of law®* From the point of view of S.
V. Boshno, it is referred to those legal phenomena which not only
repeatedly changed and continue to change the status thereof, but also
seek, so to speak, to dissolve in science, jurisprudence, religion, general
principles and other forms and sources of law, different phenomena of
state-legal reality™. Yu. S. Gambarov, who uses the term “law of lawyers”
by referring the relevant legal phenomenon paid attention to the aforesaid
characteristic feature of legal doctrine, which in his understanding is a
symbiosis of legal theory (science) and jurisprudence®. In view of this,
L. O. Korchevna’s approach, which reduces the complex phenomenon of
legal doctrine to regulations and principles, should be considered
unreasonably narrowed”’.

Continuing our consideration of the issue, we will point out that the
formation of environmental law doctrine in the context of the present
requires a prudent approach and a rethinking of the highest social values
that are vital, such as: a) human rights (including natural, fundamental,
environmental priorities); b) the safety of society as a whole and its
component — environmental safety; c) sovereignty of the state (not only as
the rule, independence, completeness and indivisibility of power within
the territory of the state, independence and equality in external relations,
but also as protection of human rights, freedoms and its interests); d) the
rule of law, etc.

In addition to the above, it should be remembered that the
environmental law doctrine originates from the doctrine of the Soviet era
and is related to the doctrine of natural resource, environmental law. By
the way, the formation of the Soviet doctrine is related to the names of
well-known environmental lawyers, such as: Yu. O. Vovk, O. S. Kol-
basov, V. L. Muntian, V. V. Petrov, B. G. Rozovskyi, N. I. Titova et al. In

(r. T'pomno, 9 amp. 2009 r.). I'pomuo : I'pI'Y, 2009. C. 196; PomanoBa E.B. CyneOHas
JOKTPUHA B CUCTEME MCTOYHHUKOB Haylorooro npasa CILA : aBroped. auc. ... KaHA. IOpULI.
Hayk. Mocksa, 2012. C. 13; ManaeB E.O. JloktprHa B mpaBoBOi cucteMe Poccuiickoit
Odenepanui : uc. ... KaHg. ropua. Hayk. Upkyrck, 2012. C. 24,
3enenkeBny U. C.IlpaBoBas JOKTpHHA W HpaBOBas HayKa: HEKOTOPHIE aCHEKTHI

COOTHOLICHHSI ¥ HCIONBb30BAaHUS B KadyeCTBE MCTOYHHMKOB mpasa. CeBepoBocTouHbIH
HayuHbIH xypHai1. 2010. Ne 2 (6). C. 42.

% Bomrro C.B. JJoxTpuHa Kak GOpMa K MCTOUHHK TpaBa. JKypHAT POCCHHCKOTO MpaBa.
2003. Ne 12. C. 70.

56 I'ambapos 10.C. I'paxxganckoe nmpaBo. OOmias yacTe : JICKIMH, POYUTaH. B MoOCK.
yH-Te. Mockaa : JIutorp. O6u1. pacmp. 1. kH., 1898. 439-440.

" Kopuesna JL.O. IIpobrema pi3HOMKEPENBHOTO MpaBa: AOCBIX MOPIBHSILHOTO
MIPaBO3HABCTBA : JIHC. ... JI-pa ropu. Hayk. Kuis, 2005. 412. C. 75-83.
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particular, V. 1. Andreitsev believes that the scientific doctrines of
environmental law in historical and chronological order can be divided
into two varieties: a) scientific doctrines of environmental law of the
Soviet era; b) scientific doctrines of the era of independent Ukraine™.

It is also worth paying attention to the classification of available
doctrinal environmental legal achievements of legal scholars proposed by
O. O. Orendarets. Therefore, according to the scientist, we can distinguish
the following historical and legal stages of development of science of
environmental law: the first is the beginning of the 60’s of the twentieth
century, distinguished by the emergence of studies of general theoretical
problems of land and collective farm law, on the basis of which in the
future began to develop the science of environmental law; the second —
60 years — the end of the 70’s of the twentieth century. It is marked by
further scientific researches of the legal protection of the environment and
the development of laws on nature protection; the third — 80 years — the
beginning of the 90’s of the 20th century — is a turning point, when new
doctrinal approaches to the evolution of environmental law in Ukraine
emerge, formation and active development of the doctrine as a holistic
complex system of scientific knowledge, and characterized by the
expansion of the subject and objects of science of environmental law, the
deepening of general theoretical developments and origins substantiation
of many environmental concepts; fourth — the end of the 90’s of the
20" century and up to this day — it is considered a stage of intensive
development of new directions of this science on a qualitatively new basis
in the conditions of an independent Ukrainian state, it is marked by a
significant expansion of the system of science of environmental law, its
subject and objects, which contributes to the emergence of new legal
institutions, conceptual scientific developments, etc®. As O. O. Orenda-
rets points out, the classification that she proposed is conditional by virtue
of the fact it is impossible to determine with the utmost accuracy the
moment of the beginning of environmental legal research, and it cannot be
clearly stated either when the science of environmental law emerged. The
aforementioned classification is based on several criteria: legal, historical,
political and subjective. However, the author does not specify which

58 Anppeiinie B.I. HaykoBa nOKTpuHA — METONOJOTiS Mi3HAHHS Ta YIOCKOHAJICHHS
€KOJIOTIYHOTO MpaBa Ta MPAKTUKM Horo 3acrocyBaHHs. CydacHi HAyKOBO-TIPaKTHYHI
Mpo0JIEMH EKOJIOTIYHOr0, 3€MEIFHOTO Ta arpapHOro IpaBa : MaTepiajad KPYIJIOro CTOIy
(M. Xapkis, 6 rpyx. 2013 p.) / 3a 3ar. pen. A.Il. I'erbmana. Xapkis : [Ipaso, 2013. C. 12.

o Opennapenps O.0. Po3BUTOK HayKd €KOJOTIYHOTO Ipasa : aBToped. AWC. ... KaH..
ropun. Hayk. Kuis, 2015. C. 10-11.
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scientific studies fall into the doctrinal category. In our opinion,
differentiating the latter by four criteria is not quite the right step. At the
same time, you can agree with the outlined point of view to some extent.

If we talk about the birth of environmental law doctrine, it would be
desirable to distinguish the signs of doctrinal science, their impact on the
formation of environmental laws, strategies for the development of state
environmental policy, scientific reasonableness (validity) and formal and
logical compliance with recognized legal principles. and the regularities of
legal science with the possibility of its further legitimation in
environmental consciousness, as well as the official recognition by the
state as a trend of modern state environmental policy, enshrined in the
Law of Ukraine “On the Fundamental Principles (Strategy) of the State
Environmental Policy of Ukraine for the Period until 2030” dated
February 28, 2019 No. 2697 VIII, the initial position of the Institute of
ownership of natural resources related to natural law doctrine, as well as
the perception of recent legal practice.

In summary, we can state that the environmental law doctrine should
be regarded as a sector legal, that is, as a type of concept in relation to
legal doctrine. Given that the purpose of this study was not to classify
legal doctrines, but to shed light on some points, it is required to ascertain
the relationship between environmental law doctrine. We differentiate the
latter into: a) the general doctrine of law; b) the legal doctrine of a
particular branch of law, namely environmental law, civil law, etc.;
c) the legal doctrine of a separate law institute (sector, inter-branch),
including ownership of natural resources.

It should be noted again that the formation of environmental law
doctrine is significantly influenced by the European integration processes.
According to V. Ya. Tatsiy, there is an urgent need for scientific
development of a system of general doctrinal views as a legal ideological
basis for the activity of the legislative and executive branches of
government in the implementation of the Strategy of integration of
Ukraine with the European Union®. In turn, A. P. Hetman believes that
the goal of legal integration is to unify national legal systems into a single
geo-legal space. This process is complex, consisting of several stages,
covering: a) deepened interaction and harmonization of principles of
formation of the international legal system; b) approximation of national

8 Taniii B.SL. IlpaBoBa Hayka Ta il 3aBIaHHS II0J0 3a0€3MEUYEHHS PO3BUTKY
IPOMAJISTHCBKOTO CYCIIbCTBA B YKpaini. BuOpani crtarti, BUCTYIH, iHTEpPB'I0 / yroOpsi.:
O.B. llerpumun, 10.I". bapa6ai, B.1. bopucos. Xapkis : IIpaso, 2010. C. 539.
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legal systems to international ones, provided that national laws is
previously adapted to the legal standards of that system; c) entry of
national legal systems into international law and their final adaptation
within the single legal space®. At the same time, O. D. Tykhomyrov
points out that legal space as a concept of legal science has not yet become
generally accepted, its interpretation depends on different approaches to
legal thinking, philosophical and legal concepts, national legal doctrine,
scientific positions of scientists and other factors. Legal space is
interpreted as: 1) a way of daily perception of the legal world;
2) the concept of legal science, reflecting the diversity of legal
phenomena, their relative location and connection or lack thereof;
3) together with legal time is an attributive form of existence of legal
matter. In modern legal science, legal space is regarded as both an
independent legal phenomenon and as a property, a form of existence of
other legal phenomena, in particular in the context of the understanding of
legal matter, freedom of subjects of law, legal reality, subject of legal
regulation, territory of the state or non-state territories and their
boundaries, legal acts, legal communication, etc. The scientist believes
that due to the “revival” of the spatial approach, such concepts as “social
space”, “economic space”, “environmental space”, “and information
space” and others have emerged.

Therefore, legal space is of methodological importance in one aspect
or another, in one form or another, for any legal research, and not just
scientific, of course, recognizing that space is one of the main forms of
being of matter®. It should be agreed that in the current environment

® Fersman AIL CydJacHuil cTaH Ta MEePCIEeKTUBU PO3BUTKY €KOJIOTO-TIPaBOBOi HAYKH B
VYkpaini. ExonoriyHe mpaBo B cHUCTEMi MDKIMCHUIUIIHAPHUX 3B’SI3KIB: METOIOJIOTIYHI
3acaju : MaTepianu Kpyrioro croiy (M. Xapkis, 4 rpya. 2015 p.). Xapkis : [Ipaso, 2015.
C. 16.

82See: I'maroschkmit M.M. €Bporeiichkuii npaBouii npoctip: Konnentis ta cydachi
npooiemu. Kuis : Bua. aim “IIpomeni”, 2005. 222 c.; 'naroBcekuit M.M. CraHOBJIeHHS Ta
TEHJICHIIIT PO3BUTKY €BPONEHCHKOTO MPABOBOTO NPOCTOPY : aBTOped. AHUC. ... KaHJ. IOPHUI.
nayk. Kwuis, 2002. 22 c.; 'maroBcbknit M.M. CraHOBiEHHS Ta TEHICHIII PO3BHUTKY
€BpPONEHCHKOr0 MPAaBOBOTO MPOCTOPY : JMC. ... KaHA. ropua. Hayk. Kuis, 2002. 193 c.;
KpaBuyk B.M. ®inocodcbka IUIOIMMHA OCSTHEHHS IIPaBOBOrO IIPOCTOpPY. AKTYyalbHi
npobnemu aepxasu i npasa. 2011. Bun. 58. C. 63-69; Ilepuexuniit .M. IIpaBo BnacHocTi
YKpaiHCBKOrO HapoIy Ha IPUPOIHI PECYPCU: €KOIOro-IIPaBoBi 3acamyl : aBToped. IUC. ...
KaHA. topun. Hayk. Kuis, 2015. 16 c.; [lerpaxxuukuii JI.11. Beenenue B usydeHue npaea u
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I0.H. Opmux, 1908. 271 c.; Ilerpaxumnkmii JI. 1. Teopust mpaBa u rocymapcTBa B CBSI3HU C
Teopueil HpaBcTBeHHOCTH : B 2 T. Cankr-IlerepOypr : Cnoso, 1907. T.1. 656 c.;
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environmental law space are subject to legal regulation, legal acts and can
now become the object of study of environmental law doctrine.

3. The impact of environmental law doctrine
on the state environmental policy formation
and the environmental legislation systematization

In addition to the above, it should be noted that the state environmental
policy is a category: a) “dynamic” related to innovative development;
b) aimed at satisfying public and private interests; c) functionally linked to
other priority areas of public policy; d) implies a plurality of species of
subject-object composition; e) it is based on the competitive basis of the
use of natural resource potential; f) requires effective economic and legal
measures to take advantage of natural resource potential; g) has a long-
term character; h) promotes the modernization of the system of measures
for the protection and reproduction of natural resources; i) ensure the
improvement of the legal system for environmental policy; j) should aim
at achieving international environmental quality standards, etc.

In today’s context, state environmental policy should be developed
on the basis that the main landmarks of the right to use natural
resources should be the conservation of biological and landscape
diversity, restoration of environmentally polluted territories, protection
and reproduction of natural resources, compliance with environmental
security requirements of the population and territories. In view of the
above, we give the definition of “state environmental policy” (as a
component of state policy) — a system of legal, organizational,
economic, social, ideological and other measures of the state, which
are taken to preserve nature safe for nature, protection of life and
health population, the achievement of harmonious interaction between
society and nature, protection, rational use and reproduction of natural
resources. However, this is only one side of the problem, because in
the formulation of national environmental policy, one should not forget
that nowadays national laws, among other things, should be brought
into line with EU requirements, and the conclusions set out in the
analytical note “Analysis of the Experience of European Cooperation
as for the Formation and Implementation of Environmental Policy

Tuxomupo JI.O. Ilpocrtip npaBoBuii. Bemuka ykpaiHcbka OpUAMYHA EHLUKIONEMIs :
y20T. T. 2 : ®inocodis npasa / peaxoi.: C.I. MakcumoB (ronosa) ; Hail. akaj. npaB. Hayk
Vxpainu ; [H-T nepxkasu i npaBa im. B.M. Kopeuskoro HAH VYkpainu ; Hau. ropua. yH-T
im. fIpocnaBa Mynporo. Xapkis : IIpaso, 2017. C. 703-707.
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Institutions and Instruments” should become the guiding provisions.
Therefore, according to this document, the principles of EU
environmental policy recognized: 1) the principle of subsidiarity (joint
action in those areas in which an individual country cannot cope alone,
or more coordinated solution of the problem in more than one state);
2) the principle of preventive (preventive) actions; 3) the precautionary
principle; 4) the principle of compensation for damage to the
environment by eliminating the damage at the initial stage of its
occurrence; 5) the principle of environmental orientation, when any
activity is carried out taking into account the needs of the environment;
6) the polluter pays principle, the effectiveness of which was
substantially strengthened in 2004 by Directive 2004/35/EC on civil
liability for environmental pollution; 7) the principle of integrating
environmental policy into the design and implementation of all other
policies®.

Furthermore, as it is also stated in the note, due to the trends of the last
decades and due to the need to improve and update the environmental
policy, the list of environmental protection measures has been expanded.
In addition to the adoption of framework laws to ensure a high level of
environmental protection, the EU has introduced a number of new
instruments (some used in Ukraine): a) LIFE is a financial instrument for
environmental protection, its introduction contributes to the development,
implementation and updating of environmental policy and laws of the EU;
b) environmental agreements, which include obligations to comply with
the environmental aspects of the operations of enterprises and the use of
methods to encourage the voluntary implementation of environmental
measures; c) environmental duties and taxes, that is, the application by
Member States of fiscal instruments to improve the effectiveness of
environmental policies and ensure their compliance with EU law;
d) support programs for NGOs active in the field of environmental
protection; €) integrated product policy: The Commission presents a
strategy to strengthen and change the focus of production-related
environmental policies to promote the market for environmentally friendly
products and, ultimately, to stimulate public debate on specific issues;
f) the European Environment Agency (through which political resolution-
makers and the public are able to obtain reliable and reliable

8% Amani3 0cBiZy €BpOIEHCHKOrO CIBPOGITHALTBA MO0 (GOPMYBAHHS i BTINCHHS
IHCTUTYIIH Ta IHCTPYMEHTIB eKoioriyHoi momituku : adamT. 3an. URL:
http://www.niss.gov.ua/articles/840/ (date of access: 28.01.2020).
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environmental information); g) eco-labeling of products (aims at
promoting products with reduced environmental impact, compared to
other products in the same group); h) the EMAS Environmental
Management and Environmental Audit System (EMAS), which is used to
improve and improve the environmental performance of European
organizations, as well as to provide relevant information to the public and
stakeholders; i) environmental impact assessment (EIA) of certain public
and private projects; j) assessing the environmental impact of the
implementation of plans and programs to promote the integration of
environmental aspects at the stages of their development and adoption;
k) environmental audits by minimum criteria, thereby achieving greater
compliance as well as uniformity in the application and implementation of
EU environmental laws by providing minimum criteria for the
organization, post-control and publication of the results of environmental
audits in all Member States; I) The European Pollutant Release and
Transfer Registry (PRTR), which maintains public access to
environmental information, which, in turn, prevents or reduces pollution
in the long term®,

However, the establishment of the essence, content and purpose of
environmental law doctrine depends on an understanding of its nature. The
idea of filling the concept of “environmental law doctrine” comes by
exploring certain approaches to its interpretation. The first is related to the
category of “influence”, that is, consideration of the relevant systemic
influence of natural law doctrine and other ideological factors on
environmental consciousness, culture, and way of social life for the
formation of stable and deep knowledge, modern legal development of
environmental relations.

From the point of view of the second approach, the definition of the
concept under study (“environmental law doctrine”) is connected and can
be considered through the category “function” as a consistent, systematic,
directed activity of the state and its organs, public associations,
organizations, scientists, aimed at formation of a certain system of
environmental knowledge, consciousness, legal understanding of the
doctrines, environmental-legal science and state environmental policy.
According to O. O. Zozulia, the current state of the legal system requires a
fuller use of the law-making potential of the legal doctrine and the

8 Amaniz 0cBiZy €BpOIEHCHKOrO CIIBPOGITHALTBA MOA0 (POPMYBAHHS i BTINCHHS
IHCTUTYII Ta IHCTPYMEHTIB eKoioriyHoi momituku : adamT. 3am.  URL:
http://www.niss.gov.ua/articles/840/ (date of access: 28.01.2020).
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realization of its basic functions — stabilizing, guiding, heuristic,
regulatory, evaluative and predictive®.

The proponents of the third approach believe that the environmental
law doctrine is formed under the influence of natural law doctrine as a
methodological platform and is regarded as a process of positing the
provisions of natural law in environmental laws. Like any process, it is
characterized by certain content, due to historical, economic, social,
ideological, political and environmental factors, has certain components:
information, evaluation (formation of values), regulatory, legitimation
(necessity of regulations), and organizational ones. In the fourth, the
conceptual provisions provided for by the environmental law doctrine is
implemented by incorporating the doctrinal provisions into the text of
regulatory legal acts or direct reference thereto by taking into account
during their adoption by law enforcement authorities, as well as the actual
effect of legal doctrine as a form of law.

Based on the concepts of the fifth approach, the adoption of regulatory
acts is related to the need to consolidate the principles of environmental
law doctrinal provisions of state environmental policy. Therefore, the
environmental law doctrine is recognized, i.e. it is due to the reflection of
its provisions in the programming documents political, economic and
other orientation, regulatory and legal acts, contractual and customary
regulations, to resolutions adopted by the public authorities.

CONCLUSIONS

In view of this, it can be stated that the national environmental law
doctrine is a kind of sector legal doctrine, its system-forming element,
theoretical and methodological foundation of the legal system, source
(form) of environmental law; its basis is the provision of universal
scholars of environmentalists who have scientific value and are recognized
by the legal community, which serves as the basis for legitimizing the
doctrine in the public consciousness, possible official recognition by the
state. In addition to the above, based on it, strategic directions of state
environmental policy are set, prospects for further development of
environmental laws, conceptual approaches to solving environmental
problems are introduced and scientifically substantiated, and most
importantly, it can be a regulator of public environmental relations.
Considering all this, we should add that the main function of the

& 3o3ynst A.A. JIokTpuHa B COBPEMEHHOM IIpaBe : JHC. ... KaHJ. opua. HayK. CaHKT-
IerepOypr, 2006. C. 11.
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environmental law doctrine should be to promote the creation of a basis
for law-making and enforcement. In other words, reflecting the dominant
views in the society of representatives of environmental law schools on
environmental law, its value and role in the life of the society,
environmental law doctrine is a kind of basis for the development of
environmental legal regulations, justifies the need and expediency of
fixing the law, is an important factor in accelerating the process of
becoming law. It has such features as science, consistency, efficiency and
stability, etc.

The environmental law doctrine should promote: a) its use in the
law-making process, in the development of legal acts and their
adaptation to European standards; b) formulation of legislative
definitions that will gradually be transformed into an important part of
environmental regulations; c¢) development of the Concept of
development of environmental law and laws; d) further codification of
environmental laws; e) development of state environmental policy, etc.
In the current context of the process of reforming environmental laws,
it is advisable to talk about the establishment in the courts of a
mechanism for authorizing environmental law doctrine by adopting
judgments under the provisions thereof. Natural law doctrine is a
significant factor in the ordering of environmental law doctrine,
environmental relations, as it is a dynamic category, able to take into
account environmental public interests and balance them with the
private, and the needs of the society — with the personal environmental
needs and rights of citizens.

In view of the foregoing, as well as civilization challenges, Ukraine
first needs to activate law-making, modernize environmental law
doctrine, relying on concepts which will be revised, relevant provisions
of science, state policy, legal understanding and, consequently, law
enforcement. It is required to institutionalize the components of
environmental law doctrine in the system of environmental laws,
which becomes a decisive condition for the further development of
statehood and optimization of the rule-making process. The latest
philosophical and legal ideas that can positively influence the
improvement of the environmental laws (legislative environmental
process) should be the basis for that. The environmental law doctrine
should become an effective means of harmonizing the system of
environmental law and laws, contribute to the definition of the main
directions of state environmental policy, and take into account the
requirements of the world community and human values.
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SUMMARY

The influence of environmental law doctrine on the development of
state environmental policy and legislation is analyzed in this article.
Drawing on methodological approaches, the environmental law doctrine is
considered as the branch legal basis of environmental law, state
environmental policy, which is institutionalized in environmental
legislation and is an integrating set of legal and scientific interpretations
and views on law, within which legal forms of cognition of the law and
legal phenomena, principles, concepts, terms and constructs are
developed, methods, means, techniques of perception, understanding and
interpretation of its sources, systems, structures, etc. are substantiated.

The purpose of this article is to consider and to streamline the
theoretical and methodological background of the environmental law
doctrine formation, to outline perspective directions of establishment and
to determine the features of its application in national policy improving, in
particular for the environmental legal relations reforming, and further
systematization of environmental legislation in the context of European
integration and sustainable development, as well as to represent our own
vision of this issue.

It is proved that further systematization of environmental legislation
should take place on the basis of elaboration of a single scientific doctrine,
which will contribute to the correct interpretation of legal norms,
overcoming contradictions, collisions and gaps in the current
environmental legislation of Ukraine. At the same time, it is concluded
that the key task of our country in the context of European integration is to
create a coherent, logically agreed national environmental law doctrine as
a theoretical basis of the rulemaking processes and to form a single legal
space.
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AN OVERVIEW OF THE METHODOLOGICAL APPROACHES
TO RESEARCH OF ENVIRONMENTAL LAW
AND LEGISLATION

Sydor V. D., Kostytska I. O.

INTRODUCTION

The dynamics of the development of the environmental relations of the
society confronts the science of environmental law with many problems.
The destruction of the economic and socio-political system of the Soviet
society led to a certain disruption in the research of the methodology of
social processes. Rapid reforms of the economic and political system of
Ukraine, significant dynamic formation of the new forms of social life
require appropriate legal provision that would be based on the modern
scientific theory and methodology.

The analysis of the scientific literature reveals the different, often
contradictory approaches to the interpretation of both the concept and
the essence of the methodology and it characteristics, features and
developmental trends in the science of environmental law. It can be
explained by the diversity of methodological investigations that differ
by their theoretical level, the degree of differentiation of their own
methodological problems from the object of its study, and by the
author’s understanding of the basic methodological research methods
and techniques of environmental-legal phenomena.

There is a general opinion in legal literature that the methodology
of science should be considered as the study of general principles,
ways, patterns of scientific knowledge, principles and practices that are
carried out at different levels (philosophical, scientific, specific
sciences, methods and techniques). They aim at development of the
provisions that give the opportunity to choose tools and to build
procedures which will effectively resolve problems and challenges that
arise in the process of research. The methodology defines the means of
gaining scientific knowledge, which reflects the dynamic processes and
phenomena, provides comprehensiveness of information, creates a
system of legal information that is based on objective facts.
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1. Classical Methods and Approaches of Ecological Legal Research

Environmental methodology contains knowledge about:

1) approaches, principles, methods and techniques which are to be
used in studying the sources of law;

2) approaches, principles, methods and techniques of knowledge
which should be used in any experimental procedure;

3) the content of specific approaches, principles, methods and
techniques used for the law sources and the consequences of their
development;

4) the way the methods are interrelated in the process of learning and
obtaining new knowledge.

The methodology of the legal science is a system of approaches,
methods and techniques of the scientific research, the theoretical basis of
their usage in the study of the state-legal phenomena.

The basis of the methodology of legal science is presented by such
approaches:

1) philosophical and ideological approaches (materialistic or idealistic,
metaphysical or dialectical, recognition or denial of the objective social,
including state-legal, patterns and possibilities of their studying and
gaining true knowledge about them);

2) general scientific methods, that are used in all or most sciences
(structural, functional methods, method of transition from the abstract to
the concrete);

3) formal logical procedures — analysis and synthesis;

4) group methods that are used only in a particular group of sciences,
for example, only in the social sciences (e.g., method of concrete
sociological research);

5) special methods that are appropriate for the study of any science
subject (interpretation of the legal norms, special techniques summarizing
legal practice)’.

Methodology is objectively determined by the subject knowledge
derived from general conceptual approaches, the level of the scientific
knowledge. The methodology is a system of methods, a set of techniquess
and activities of research and knowledge about them. Objectively, this
system is stipulated by the nature of the phenomena and processes which

! IOpuanuna ennuxnonenis : B 6 1. / Penxon. : F0.C. llemuryuenko (rojgoBa peaKoi.)
Ta iH. / 3-ii Tom “K-M”. K. : Vkp. ennuxi., 2001. C. 618.
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are studied and which arise from the general methodological state of
thescientific knowledge and scientific interests.

A comprehensive and detailed study of the methodological problems of
environmental legislation development should be one of the main tasks of
the science of environmental law. Methodology of environmental laws is an
application of a set of specific theoretical principles, logical and special
methods of investigation of the environmental legislation development®.
The method of study is a mind process that is implemented in a scientific
manner and focused on the subject (object) of the research to acquire new
legal knowledge in general theoretical and in applied aspects of the study.

There are main methods of scientific research in environmental law:

1) formal logical method that provides scientific reliability of the
obtained information and enables to detect inconsistency of certain
environmental laws with the realities of social life, as well as
contradictions between some norm-legislative acts;

2) formal legal method that guarantees the study of environmental law
development problems exclusively in the context of positivism;

3) method of factor analysis, which allows to take into account
quantitative and qualitative changes in environmental laws depending on
certain circumstances, and also to build factor models needed in the
process of legal forecasting;

4) functional legal method which requires the study of environmental
law from the standpoint of its tasks and functions;

5) activity method that helps to examine the role, place and meaning
of a single norm-legislative act in the environmental legislation;

6) comparative legal method which facilitates the identification of
general and special, typical and unique characteristics in the legal
regulation of the environmental relations in different countries. It allows
establishing a positive experience of legal regulation of environmental
relations abroad,;

7) sociological method which enables to study and consider the
general laws of social development, economic analysis, political, social,
psychological, demographic and other phenomena in the society in the
process of developing regulations of the environmental laws;

8) historical and legal method that provides succession of
environmental laws development, allows to reveal the positive and

2 .
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negative features of historical sources of environmental laws and helps to
establish the consequences of their impact on the environmental relations;

9) systematic and structural method that allows to regard the
environmental legislation as an orderly, coherent, logically structured set
of normlegislative acts aimed at regulating land relations;

10) logical-semantic method based on tracing the formation of specific
conceptual-categorical system of the environmental laws;

11) prognostic method that makes it possible to make science-based
forecasts of the environmental laws development. Formal-logical method
is one of the most traditional ones in the legal science®.

It requires from the researcher a certain order of study, consistency,
credibility and accuracy. It is essential to follow formal-logical
requirements to ensure the reliability of the received information. This
method allows identifying the discrepancy between legislative norms and
the realities of the social life, the contradiction between the acts, etc. It is
necessary to consider the peculiarities of the application of the formal
legal method while studdying the environmental law because of its usage
has both advantages and disadvantages.

Studies of the environmental law developmental problems exclusively
within the context of positivism can lead to a simplified view of the legal
phenomenon because only the features of legal phenomena secured by the
legislator could be deeply scientifically analysed using this method.
Therefore formal legal method should be used only in combination with
other special legal methods. Functional method requires the study of the
law sources through their functions, several functions or functional
system. The functional nature of the system of the law sources stipulates
the methodological grounds of their study, namely, the need to study the
activities of each component of the system, the interaction between them
and other systems.

The system of law sources is dynamic; it is constantly evolving
because of its inherent internal and external conflicts, operating in an
external environment that defines and develops it, determines the direction
of its operation. The method of functional legal analysis is important both
for the general theoretical plane, and for the determination of the
effectiveness of environmental law. This is the method of systematic study
of the effectiveness of the environmental-legislative norms in the process

® ITapxomenko H. M. Jlxepena npasa: npoGIeMH Teopii Ta METOZONOTT : MOHOrpadisi.
K.: TOB “Bua-Bo “IOpuna. nymka”, 2008. C. 38.
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of its implementation, which considers the quality and the degree of the
implementation of the functions specified in the legislative acts (legal
norms) which regulate the environmental relationships.

The application of the functional legal method will help to orient in the
legislative acts, practical materials of its implementation, will create
favorable conditions for the development of scientifically based
recommendations for the improvement of the environmental legislation
and the mechanism of its application.

Activity method involves the study of law sources through their action.
These techniques are linked, but not independent. Application of the
activity method helps to identify the role, place and the importance of law
sources in the legal system.

Comparative legal method helps to take into account existing
international experience, models of organization and functioning of the
environmental sources, individual norm-legislative acts, analysis of the
legal comprehension concept. Comparative legal method is used to
determine common and different features of the law sources within one or
more legal systems, by comparison, discrimination on any ground or
characteristics. The decision of Ukraine to enter the European space
requires adapting of the EU legislation, which in its turn makes it
mandatory to use the comparative method of the research®.

Comparative legal studies are rather useful for the implementation of
legal reform in the states that are at the transformation stage of their
development (such as Ukraine), as it enables to go beyond dogmatic
debate within the national law and to offer new methodological
approaches, taking into account national experiences. Special methods of
comparative legal research are represented by compare (based on similar
material properties of objects) and contrast (standard selection among
objects, which can be the most effective model of regulation in specific
circumstances).

Critical method makes it possible to assess the specific provisions
regarding the prospects and trends of the environmental legislation
development that allows to reconsider earlier developed theoretical
construction in a new way, to get rid of the outdated approaches and to
detect errors in the doctrinal arguments of some scholars.

* Manuuresa H. P. TapMoHi3allis eKOIOTigHOro 3aKOHOABCTRBA B €BpOIII © THC. Y hopmi
HayK. JIOMOBiAi Ha 3700yTTS HayK. CTyHeHs A-pa IOpHA. HayK; IH-T JepxaBH 1 mpasa
im. B. M. Kopeupkoro HAH Ykpainu. K., 1996. C. 18.

89



System-structural method integrates systemic analysis and structural
functionalism. It represents two aspects of a systematic approach to the
analysis of the operation and development of the law sources. Systemattic
analysis is essential for the study of law sources and is stipulated by the
imposed problem itself. The system of law sources in some way requires
an orderly, coherent, logically constructed set of the law sources.

The usage of this method allows to find and fully analyze the mutual
influence of the law sources, to draw a conclusion about the effectiveness
or ineffectiveness of the functioning of the law sources system in general
and in Ukraine in particular. Predictive method is a set of techniques that
allow to make scientifically-based predictions about the future
development of law sources. A separate aspect of the research
methodology of the law sources is the relationship between the phases,
stages, which has a hierarchical character, namely: each next consequent
stage uses materials, knowledge gained at the previous stages, despite the
fact that the basis of the analysis is only objectively-true knowledge, this
relationship between stages leads to the hierarchical relationship between
the methods used at these stages.

Science which is based on a certain set of concepts of various sciences
is a methodologically properly structured science. It serves the basis for
the true methodological law structure and allows to carry out a profound
methodological analysis, to design a new methodological strategy based
on co-evolutionary relationship between human and nature, anthropology,
synergy and other modern sciences.

During the last century the classical methodology, built on rational and
objective approach, through nonclassical (with its freedom of choice and
subjectivity), came to the post-classical (postmodern) methodology, which
is characterized by the recognition of irrational and pluralist approaches.
The deidealization has replaced ideological standards that had prevailed in
the national methodology for almost the entire twentieth century. That’s
why the greater ideological importance is focused on human values and
respect for the principles of humanity, human dignity, freedom, justice,
mutual responsibility of the state and the individual. Till now the
dominant ideological monism has limited research by the dogma of law.

Future law science seems primarily responsible for studying two basic
fundamental key problems: the methodology of law and cooperation with
other natural, technical and social sciences. It’s time to finally understand
that the content of the development of methodological law problems
doesn’t only involve self-understanding of the science, the improvement
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of the legal culture of thinking, but it also gives the future research
powerful cognitive tools that allow to deeply penetrate into the unknown,
not yet investigated layers of the legal reality. An important
methodological feature of the study of the environmental law is the usage
of an interdisciplinary approach. The Environmental law as a science is a
structured knowledge of the environmental norms, forms and methods of
forming the environmental law awareness and ways to improve it. It also
includes: legislators’ ideas about the subject and method of the given
branch of legal knowledge, sources and determinants of their formation,
the place of environmental law in the jurisprudence.

The essential point that determines the nature and characteristics of the
formation and development of the environmental legal knowledge is the
awareness of the connection of environmental rights, not only with other
branches of legal science, but also with other social sciences — sociology
and philosophy that define the methodological research. In particular, the
philosophical part is not only an external means of theoretical justification,
but it also determines the methodological orientations and inner meaning
of most theoretical concepts and the knowledge. National and foreign
philosophical, economical, environmental, agricultural, biological and
other doctrines, as well as the legal doctrine of the environmental usage
are the basis for the economic, social, public legal, demographic, spiritual
and cultural development of the people and conservation of the
environment. In the relationship people — nature an exclusive role belongs
to the environmental as an object of legal regulation of social relations are
caused by its objective physical characteristics and functions in nature,
economy, society, and the subjective legal qualities that define it as an
object of environmental land law.

Environmental relations develop on the basis of the economic
consequences, and the environmental laws influence their formation and
development. While regulating with the help of the developed norms of
the environmental legislation, the reverse process of transferring
regulatory requirements into an actual behavior and into real social
environmental relations.

Updating of the problems of using sociological approach in
environmental law science is stipulated by the role of this area of law in
theory and practice of state functioning. One of the real ways to overcome
the crisis in modern jurisprudence is the development of the sociology of
the law, the study of law as a phenomenon of our civilization through the
prism of “life”, abstract legal norms due to its application, fulfillment and
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realization by the subjects of the social relations. Environmental
legislation as a specific regulation tool significantly affects the selection of
means and methods used in the process of regulating environmental
relations.

In a legal state the legislative activity involves correspondence
between legality and law expediency taken on behalf of the state
organized society. They necessarily take into account the interests of each
individual, which are implemented by all legal entities and primarily by
the state itself. Since the law as a whole is intended to assist the legislator
in the development of scientific bases of society and sciencebased
recommendations for the improvement of this administration, it can be
argued that the task of legal science is to assist the legislator in the
formulation and adoption of legal norms.

2. Modern Approaches to Environmental Law Medology

Nowadays environmental law is developing rapidly and the science of
the environmental law should aim at facilitating this process by solving
current and future problems of improving the environmental legislation.
The social function of the legal science require scientists to develop
effective mechanisms that can influence the situation in law enforcement.
In order to adequately respond to the current need for integrated research
of analytical and applied nature, it is necessary to turn theoretical
understanding into the generalization of the social and judicial practices,
considering the legislative dynamics and changing economic and political
conditions.

This approach does not reduce the importance of the fundamental
works. It primarily deals with the fundamental nature of the legal science,
the attempt to close the gap between theory and practice. The
Environmental law today is experiencing a period of the accumulation of
the theoretical knowledge, but its isolation from the needs of the legal and
social life may have negative consequences for the entire industry.
Legislative activity is based on the needs of objective, independent from
the people’s will economic laws. Implementing the unification of the old
and developing the new environmental legislation is necessary to take into
account the objective nature of the economic laws, correlation between
economic and legal laws question which leads to the subjective idealism.

The current level of the environmental law science and legislative
activity poses before the science of the environmental law the problem of
improving the methods of the empirical research in the field of
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environmental law norms application with the goal to identify their
efficiency and find ways to improve environmental legislation, bringing it
in compliance with the changing socio-economic conditions of our
society. In this regard, considerable importance is attached to the
sociological trend in land environmental science, which involves the study
of actual social relations in environmental law, analysis of the relationship
between legal norms, legal relationship and actual environmental
relations. In particular, the methods of empirical research in environmental
law represent surveys and questionnaires of environmental law specialists,
observation method, etc.

The socialization of the law and legal knowledge has become one of
the most important directions of adapting domestic law to the current
challenges. The man as a carrier of inalienable rights and freedoms, which
have to determine the content and direction of the state functioning, can
now be seen outside the legal science®. Only with awareness of the social
foundations of rights, the legislation may be considered in the context of
ensuring and protecting the rights and freedoms of a man and a citizen,
functioning of a legal state and a legal culture. On this basis the
sociological approach to a law as a theoretical concept that has social
nature, different from the usual application of the jurisprudence methods
of empirical sociological research to confirm certain theoretical
conclusions, is formed. It is necessary to conduct in-depth analysis of the
existing environmental relations which require or may require the
legislative regulation. Since actual social relations are rather
interchangeable, unstable, it is important not only to identify their current
system, but also to find out the trends of their development. This analysis
makes it possible to build a model of legal regulation of relations in the
future, or, in other words, to predict the development of the environmental
law, to prepare the creation of appropriate norms and institutions.

The main peculiarity of a legal prediction is the recognition of the fact
that the law is always evolving to reflect changes in social life, in actual
people’s relations. It is possible to predict the development of law only on
the basis of known or projected society development. However, the
prognostic nature of the reflection in the law has its limits which can be
divided into social, epistemological and the legislative rights themselves.

® Tlerprmmun O. TIpoGmemu comiamizamii mpaBa Ta cOmionOri3ali MPaBOBOi HayKH.
IIpaso Vkpainu. 2011. Ne 8. C. 138.
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Social boundaries are expressed in the fact that the legislation should
not only accurately reflect the future development of social relations, but
also take into consideration a real social, specific historical opportunity to
achieve it. Socio-legal prediction can be fruitful only when it is based on
the study of the general laws of the social development. It is necessary to
analyze the economic, political, social, psychological, demographic and
other phenomena in society, which together determine the possibility of a
public life regulation to reveal the objective laws of these phenomena®.

The fundamental methodological problem of environmental law and
legislation is the subjective factor and the complexity of legislators’
understanding of the legal environmental processes and phenomena.
A man creates legislation that would adjust environmental relations, and it
seems that the existence of this law depends on the will of a person who
has made it. However, the trajectory of environmental legislation often
goes beyond the goals and objectives of its creators. The environmental
law science is beginning to use synergy methodology, a new science that
studies self-organizing, random processes. These methodological ideas
allow a better understanding of the genesis of the environmental
legislation, some of its legal institutions.

Environmental relations are to be investigated according to the laws of
self-organization and self-development. They have a historic status, stages
of growth and development, periods of stability and change. Historical
status of the environmental relations helps determine the specificity of
different stages of formation and functioning because their development
depends on the stages of the social development. The spread of synergy as
an interdisciplinary research method marked the transition to Post-
classical development of the science.

Synergetics explores various open systems capable of selfdevelopment.
This system is estimated as a nonlinear, characterized by a special
mechanism of bifurcations, irreversibility and uncertainty. Random
fluctuations imbalance the system and as a result, it loses its stability. Due
to the positive feedback, the fluctuations are increasingly amplified and
can lead to bifurcation — the destruction of the previous system and its
transition to a new state. Switching to a higher stage means self-
organization. Instability is no longer considered as something destructive

® Kocruupkuii B.B. Cowionoris MpaBa: HayKOBO-TEOpPETHYHa criaquHa €srena Epmixa
i mpobieMu PO3BHUTKY cydacHOl Haykku: Monorpadis. IH-T 3akoHOmaB. mependayueHp i
npas. ekcreptusu. Bua. 2-re. Kuis : Koo, 2016. C. 87.
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and negative; it is regarded as a condition of stable and dynamic
development. The emergence and development of the idea of the
imbalance, non-linearity and instability proved multivariate ways of
development’.

As a result, modern system of thinking is more likely to take into
account the dynamics in the study of stability problems. Synergetic
understanding of the development and structure represents a new stage of
methodology.

Productivity of synergy ideas is the synthesis of the subjective and
objective approaches. The role of synergy provokes internal growth, self-
organization of the environmental and legal knowledge, its inner
reorganization. New information about the constructive role of a chance in
a social development allows to clarify the subjective factor of reforms, and
to take into account both logical cause-effect relations and random
relations. Possibilities of synergy are extremely broad in the study of legal
processes.

Synergistic methodology is relevant due to the increase of the number
of the regulations, widening of the range of their action and consolidation
of them with the disparate, sometimes contradictory public interests.
Synergistic methodology develops the concept of selforganization rights,
emphasizing the growing danger of the disruption. It points out the cause
of unpredictable reactions of subjects in their legal relationship.
Synergetic approach allows us to take a fresh look at the issues of
overcoming and eliminating inconsistencies in the regulations and other
legal acts. The research is driven largely by the structural and systemic
approach. The specificity of synergetic approach lies in its completion by
a large unit that examines patterns of inconsistency of the law. In addition,
scientific approach using synergy ideas enables us to master qualitatively
a new group of methods and principles of the research.

Synergistic research approach to legal theory leads to the conclusion
that the synergistic ideas can help “uncover” significant resources for
improving the efficiency of the regulation without any special costs and,
what it is important, to minimize the costs of limited legal means and
methods. On the way of the promotion of new ideas in law, the legal
science should reject the domination of the monistic law comprehension.
Its roots are so deep that many researchers ignore the fact, and some
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directly deny any other spheres of law life except legal norms based on the
traditions of “pure” law. This leads to a conclusion about the excellency of
the standards established by the legislator, where judgments are made
within the space, limited by the regulatory forms®.

The necessity of transcending law dogma and consideration of its other
faces and forms of existence is dictated by the objective needs of the
environmental law as a branch of law, and as a science. This dogmatic
approach is not rejected, but it must be used in the combination with other
approaches, such as natural, social and others. Only then environmental
legislation will be available for public understanding as a regulator of
environmental relations.

The value of the current environmental law and its highest purpose is
to create conditions for the realization of the natural and inalienable
environmental rights. Environmental issues should be investigated
according to the laws of selforganization and self-development. They have
historic status, stages of growth and development, periods of stability and
change. Historical status of environmental relations helps determine the
specificity of different stages of formation and functioning, because their
development depends on the stages of social development.

Ukraine has rich nature, which can be a strong base for the solution of
socio-economic problems in the country. That’s why today the most acute
problems are concentrated in the sphere of the environmental and land
relations. Instead of the long absence of the variety of forms of the
possession the process of the development and implementation came with
the equality of the land ownership. During the transition period the main
emphasis in the theory and practice lies on the recognition of the necessity
of the private ownership of land and the formation of a new stratum of
landowners. However, the transformation of land relations, along with the
positive effect of the development of different forms of land ownership,
have found some dangerous trends in the national economy, which ignore
the role of the state. Acute problems of the irrational land usage, the
question of the land taxation, regulation of land relations in a market
economy pose new methodological, conceptual and theoretical research
tasks in the field of the land policy. Under the new conditions, modern
Ukraine needs complete and effective land relations, formation and
regulation of which are the purpose of land legislation.

8 Cunop B./I. MerononoriuHi 0OCHOBH 3eMeNBHOTO 3aKOHOAABCTBA YKpainu. Haykogi
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The concept of the objective and tasks of the environmental legislation
and law are sometimes are clumped together. It is necessary to compare
these concepts and to determine the place of each of them in the
environmental legislation and law, as well as implications of their
development. Furthermore, in the absence of a clear, systematic
understanding of the objective and tasks of the current environmental
legislation and law it is important to analyze the existing definition of the
objective and tasks, to give their classification and suggest precise
formulation for further development of the environmental laws. This study
is becoming outmost important against the general background of the
legislators’ decreasing interest to clarify the objective and to set tasks. It is
known that the objective shows the value and meaning of the existence of
the legal means and focuses on the values that underlie the legal policy of
a particular state.

Outlining the scope of freedom of behavior of the environmental
relations, the mechanism of environmental legislation and law gives a
possibility to differentiate and integrate a variety of interests in
environmental purchase and the usage of their useful properties which are
formed in a society; to resolve in a civilized way environmental disputes,
to find compromise in the process of solving conflicts. This is the general
social essence of the environmental law — on one hand, while establishing
the basic law of the environmental rights and freedoms, the government
gives a possibility to act, and on the other — restricts the freedom of the
individual, setting the rules of proper (or, conversely, improper) behavior.

The rights of citizens determine the meaning, content and application
of the laws, the activities of the legislative and executive authorities, local
authorities and provide justice. The constitutional duty of the legislative,
executive and judicial authorities to respect and ensure respect for human
civil rights is one of the most important legal principles to protect them.
Environmental and legal rules are aimed to create intolerance for violators
of the environmental law, increase respect for nature and its resources.
Environmental legislation establishs behavior standards and attributs or
prohibits certain actions, contributes to public justice. The correlation of
the objective and tasks of environmental laws and rights lies in the
secondary character of tasks as to the purpose because tasks are defined by
and subject to objective laws of the nature. The task of the environmental
legislation and laws is one of the varieties of social problems of society.
Such tasks are aimed to achieve the goal of the legal regulation of the
environmental relations.
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Prerequisite for the development of the environmental legislation is the
study of the effectiveness of its regulations. The problem of improving the
environmental legislation at present is of particular importance, due to the
great difficulty towards democracy and development of the law. Hence the
urgency is the research directions of the environmental legislation of
Ukraine, establishing its constitutional provisions and other conditions of
formation of the law, the development of the legal principles and
structures to ensure the stability of the environmental policy and legal
protection of human and civil rights. The legal regulation of the public
environmental law plays an important role in this. Creating laws and
regulations regarding the use and protection of nature, the state establishes
universal rules of conduct and ensure their implementation, brings order
and organization in the society, replacing outdated environmental public
relations, improving existing and developing new ones. As a result of the
legislative activities of the state normative and organizational and legal
guarantees of rights are created, on which the establishment of law and
order in the land sector largely depends on.

The concept of efficiency of the environmental legislation can be seen
as a set of features that characterize the formal legal perfection of the
environmental regulations, as well as properties that contribute to the most
optimal regulation of the environmental relations according to the purpose
and functions. The effectiveness of the legislation is interpreted in the
legal literature as the ratio between actual results achieved and the
purposes for the achievement of which the relevant legal rules were
adapted. The purpose of the legal norm is defined by the measurement of
the efficiency that can be applied in the environmental law while studying
its effectiveness. Exploring the effectiveness of the legislation can be
studied as an internal quality of the legal decisions and their impact on the
social relations.

The standard evaluation of the legal norms is the purpose of the norm,
since objective standards accumulate social interests, compliance with
norms of the social needs, their relationship to other rules of law. The
problem now is the inefficiency, imperfection of the mechanism to ensure
citizens’ rights to nature objects. The ability of the legislation during its
operation and development to create the conditions for maximum
satisfaction of the basic needs and human interests has been reflected in
the notion of the social essence of the legislation. According to the social
purpose legal norms are designed to ensure recognized by the society and
law, which are expressed in the Constitution of the state and other sources
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of freedom, equality and justice of a person, team and the people in the
guaranteed by the Constitution of Ukraine rights and responsibilities
regarding the use of the natural objects to meet private and public needs
and interests.

This environmental legislation of Ukraine does not exclude the
possibility of natural rights to the natural objects, if such rights for various
reasons have not been legislated, but their implementation is recognized
by the society and are not contrary to the laws of the state and the rule of
the supremacy of the law. Therefore, the quality and efficiency of the
environmental legislation of Ukraine is largely dependent on how fully
and timely state ensures the natural rights of certain subjects on the natural
objects, provides equal and fair conditions for the implementation and
protection of such rights by establishing them in the legislative norms.

An important problem is the efficiency of the regulations of the
environmental legislation. It requires a higher level of the quality of their
implementation and the existence of the consistent mechanisms to ensure
existing regulations. The task of the quality drafting of the new regulations
of the environmental legislation becomes of the great importance. After
all, how effectively adopted legal act affects the regulation and
development of the public relations, primarily depends on the quality of
the content of its specific provisions formulation of which mainly occurs
during the development of a legal act.

In the environmental law the determination of the effectiveness of the
environmental law is particularly important because of the complexity of
the regulated relations. Given that the regulation of the environmental
relations is the establishment of a certain behavior of their object — the
earth, one of the effectiveness indicators of the environmental law may
also be a qualitative state of the object, and in some cases it depends on
the requirements stipulated by the environmental legal norms. Therefore,
the state of the object itself may indicate an achievement or failure of
reaching the goal of the legal norms.

Efficiency of the environmental legislation of Ukraine depends on a set
of conditions, required not only by the quantitative, but primarily by the
qualitative approach to reform the environmental laws of Ukraine to
improve its efficiency. The effectiveness of the legal regulation of the
environmental relations is of great social importance. The main criterion
of the efficiency of the environmental legislation is the extent of current
environmental and legal norms guarantying the rational usage and
complex protection of natural objects.
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Efficiency of the environmental legislation of Ukraine is largely
dependent on the continued improvement of the environmental law.
Various legislative performance criterias are developed in the legal
literature. The basic criterion of effectiveness is reaching the goal of the
legal regulation, it can be called the result of the regulation. This result is
dependent on the object of regulation. There are economic and legal
resulst of these actions.

Economic result of the regulation may be called objective because it
reflects the economic viability of the law. Only those legal rules that meet
the objective economic laws, can give the desired economic result in the
process of the regulation. Economic result of land legislative regulation
depends primarily on the quality of the environmental laws and their
proper application.

It should be noted that the use of economic criteria in evaluating the
effectiveness of the environmental laws should be applied depending on
whether the natural object is used as a means of production or as a space-
territorial basis. An important criterion of the effectiveness of
environmental legislative regulation is the legal result. It describes the
impact of the regulation on the consciousness and behavior of the
environmental relations participants in terms of precise and strict
application of the law; shows how the resulting regulation strengthens the
legitimacy of the area of environmental law or how the environmental law
promotes justice for the participants of the environmental relations. The
legal outcome of the legal regulation is related to the economic
performance, because the favorable economic result is a proof of a
positive effect of legal rules on the minds of the business relationships.

The criterion of the efficiency of the environmental legislation of
Ukraine is the following qualitative state of the settled norm legislative
regulations of environmental relations, that indicate that the goal of
environmental legislation has been achieved. The evaluation of the
effectiveness of the environmental legislation requires a comprehensive
analysis of its formal and substantive legal issues. One of the criterias of
an effective legal act as the main element of the legislation is its legal
correctness that avoids inconsistencies of the environmental legislation
and ensure its unity.

The high quality level of the environmental law is ensured by a number
of factors that can be divided into material and specially legal. Tangible
factors include sustainability of socio-economic and public policy
linkages, timely legislative response to the critical processes taking into
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account the perspectives of the nature of their development, the objectivity
and validity of the changes in the environmental relations, forecasting the
need for their legal mediation in the future. Specially legal factors include
correspondence of the environmental laws of the Constitution of Ukraine,
publishing of the subordinate norm legislative acts based on the law, the
perfection of the legislative technique, legally competent usage of the
adopted legal act. In determining the efficiency is important to consider
not even the goal of the laws, but the interests (whose interests the specific
regulation is targeting). These issues must be fundamentally solved in the
development of the regulation and have the necessary economic and legal
justification.

The identification of the interest depends on the need to meet the needs
of particular social groups, classes or individual segments of the
population and the possibility to meet these needs through activities of
these entities, which is a model, the main components of which can be
regarded as the most important elements of performance:

— social needs, which are attempted to meet by a particular
regulation;

— legal means, their quantity and quality;

— their ability to meet social and legal means necessary confirmed in
the normative act;

— the future directions of the improvement of the legislation in order
to meet social needs through legal means.

The main criteria of the project quality regulations are:

— compliance with the provisions of the draft of the Constitution of
Ukraine and the regulations of a higher power, compliance with the
requirements of the draft of the international legal acts ratified by Ukraine;

— inadmissibility of a restriction or violation of the provisions of the
draft of the legal rights of man and citizen, conformity of the draft
objectives and the goal to achieve;

— the absence of contradictions between the project fundamentals and
the related norm legislative acts of the same legislative power;

— the correspondence of the legal form, which is expected to enforce
the implamentation of the project, to the value of the public relations in
the settlement;

— forecasting of the real legislative mechanism to ensure effective
legal creation of the emerging acts.

Systematic analysis of the environmental legislation of Ukraine, based
on the study of legal acts regulating the environmental relations, assessing
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the existing scientific approaches and concepts, enabling to assess the
significance of various factors of the determined system of environmental
laws, their interrelationships, determining the priorities of the industry
legislation makes it possible to prepare a set of recommendations for
improving the efficiency of the environmental legislation of Ukraine.
Efficiency of environmental laws means matching the result of their
influence and goal to the objectives of the environmental legislation.

The criterion of the efficiency of the environmental legislation is a
qualitative state governed by the regulations of the environmental
relations, that indicate that the goal of the environmental legislation is
achieved. To improve the efficiency of the environmental laws necessary
informed scientific advice based on relevant empirical studies are needed.
It is important to improve the system of natural object usage and the
legislation to ensure its implementation. Of particular importance is the
question of the improvement of state control over the environmental usage
and protection. Interests to improve the environmental laws require
improvement of the courts and prosecutors’ activities implementing of the
environmental law, civil law, administrative law and criminal sanctions in
case of violations of the environmental legislation.

Promising trend to improve the environmental law efficiency is to
improve the law enforcement practices that should be done by the
introduction of environmental law procedural norms, which ensure the
proper application of the law in practice; to introduce the economic
incentive measures for the proper performance of the subjects of the
environmental relations duties.

Research of the legal factors of the effectiveness of the legislation is
related to the necessity to analyze such theoretical issues as the legal
consolidation of the dominant society’s needs:

— certainty of substantive lawmaking authority;

— certainty of limits of the legal regulation;

— dependence of the lawmaking activity on the objective conditions
of the society development;

— change of the scope and type of the regulation;

— peculiarities of the lawmaking as a result of the creative process;
the systematic nature of the legislation;
the quality of the legislation; perfection of the legal technique;

— clear definitions of the types of legal liability following the
violation of the regulatory requirements, the mechanism of their
implementation.

102



The subjective certainty of the regulation directly affects its legal
effectiveness. The effectiveness of the hierarchical structure of the
legislation depends on the subjective characteristics of the society
relations, consistency of the acts that compose it, and identification of the
trends and tendencies of its development. One of the most important tasks
of lawmaking in the usage and protection of natural objects is passing the
laws of the high legal quality. Today, however, the quantitative parameters
of the environmental legislation precede over the quality. The basis of
updated environmental laws should be qualitative laws, so you need
scientific support in the process of the lawmaking of the environmental
legislation. The problem of ensuring of the the legal quality of laws is
directly related to the task of providing reliable legal protection of persons
in the area of the environment.

Various defects of the environmental laws reduce their effectiveness
and provoke law enforcement errors that are often expressed in the
violation of the environmental rights. The quality of the environmental
laws is a stable set of qualities of the instrumentally legal, technical and
legal characteristics of certain laws, all of which create the prerequisites
for the effective environmental legislation in accordance with its goals and
objectives. The quality level of the environmental laws can be determined
as a result of the analysis of the degree of compliance with the claims of
legal technique to create acts of environmental; giving the participants of
environmental relations means of the legal protection of the environmental
rights; the establishment of the mechanism of the implementation of the
prescriptions of the environmental legislation; the quality of the legislative
regulation of the jurisdictional legal means.

The effectiveness of the provisions of the environmental legislation
under legislative activities can be defined by: the compliance with the
rules of the legal technique in the process of the law-making and
consistency of the environmental norms in the acts of the environmental
legislation and other branches of the law, compliance with the present
standards and the development of the social relations, which lay the legal
prescriptions of the mechanisms that could actually function in a market
economy. The effectiveness of the legislation depends not only on
subjective but also on objective factors. For their acceptance the study of
existing relations must precede the implementation of any acts, the
possibility of their regulation by the laws, and the right choice of the most
perfect forms of it.
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To comply with the legislation the following objective factors are
needed:

— to explore various social factors that contribute to the legal
regulation of the correspondent relations;

— to identify and take into account interests of social formations while
developing the acts;

— the usage of the appropriate scientific achievements;

— a performance of the comparative analysis of the act with similar
regulations of other states.

It must be noted that the law-making bodies in their activities do not
always focus on the existing system of the environmental legislation of
Ukraine. As a result, they have passed new environmental laws, which are
inconsistent sometimes with current and may contain conflicting legal
requirements.

Imperfection of some separate legal structures and, as a result, law
enforcement practices, generate flaws that distort the overall substantial
load regulations that establish mechanisms for the usage and protection of
nature in Ukraine. Implementing of a strategically motivated, balanced
legislative activity is impossible without a country-wide comprehensive
analysis of the environmental relations, efficiency of the environmental
laws and their application on practice. Modern attitudes to the current
environmental laws at all levels of government and society can be
described as the perception of an extremely complex, contradictory,
incomplete and unsystematic array of laws that do not meet social needs,
legislator’s designs, and most importantly, the expectations of the citizens.

In connection with this objective it is necessary to create in Ukraine a
complex mechanism of the current environmental legislation assessment
and its compliance with the interests and objectives of the society and the
state. To reduce the extent of the imbalance of the mechanisms of
adopting and implementing of the environmental legislative decisions the
monitoring system of environmental laws and law enforcement practices
is created. It is necessary as a tool for evaluating the effectiveness of the
reforms as a mechanism that facilitates timely response to the inadequate
regulation of the environmental relations and problems of the law
enforcement.

The monitoring of the environmental legislation has become a
necessary element of the law-making authorities in order to analyze,
control and improve the environmental legislation to bring it into
conformity with the provisions of the Constitution of Ukraine. In this
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regard, monitoring of the environmental legislation is seen as a systematic,
integrated activity of public authorities, the scientific community, civil
society and community organizations for assessment, analysis, synthesis
and prediction of the environmental laws and practice. The purpose of the
monitoring is to improve the quality of the legislation in the field of
regulations of the environmental relations, the improvement based on
legislative and enforcement activities of the adoption and implementation
of the environmental legislative decisions, respect for and protection of the
environmental rights of the citizens. Application of the monitoringof the
environmental laws will favor a timely elimination of the outdated rules
and regulations, adaption of the amendments to existing regulations and so
on. To increase the efficiency of the monitoring of the environmental laws
will allow the development of a common methodological basis for the
monitoring of the development of scientifically based indicators of the
monitoring of the environmental legislation, active usage of the
monitoring capabilities of scientific organizations, active usage of the
international experience and so on.

In our opinion, the practice of the monitoring of the environmental
legislation should expand the range of research methods — the study of
documents, comparative analysis, statistical analysis, polls, method of
legal expertise, experiment more. But currently studying of the documents
and comparative analysis are seen as preferred methods. The monitoring
system of the environmental laws should contain the necessary
information about the development of the environmental legislation of EU
and other foreign countries in terms of the usage of their positive
experience. The monitoring system should include: thesaurus of the basic
concepts and definitions used in the acts of the environmental laws;
framework of the correspondent laws and acts applicable to the
regulations; draft laws and subordinate acts that are under development
and adoption; the database of the state enforcement activities with regard
to judicial and administrative practice of the environmental legislation.

CONCLUSIONS

At present time there is an objective need for a comprehensive,
systematic approach to the legal institution of the monitoring of the
environmental legislation. Monitoring in the field of the environmental
legislation is an innovative institution of governance and the development
of the civil society. Based on the synthesis and analysis of its results the
decisions in the sphere of environmental relations can be developed
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promptly, efficiently and effectively implemented. The establishment of a
system for monitoring of the environmental laws is a necessary tool to
ensure a proper quality of the government decisions on the basis of the
development and consolidation of the experience that is already in the
monitoring legislation. The creation and development of its new branch
forms should be aimed to ensure the development and adoption of the
common decisions by the legislative and executive powers in the process
of the legislative activity.

Activation of lawmaking, as observed in recent years, along with its
positive moments, adversely affected the structural organization of the
modern environmental legislation of Ukraine. It does not ensured strict
adherence to the principles of the system of the environmental laws, which
leads to disruption of its internal logic. There have been numerous
violations of the constitutional procedure of the adoption of laws and
regulations, legal technology. The preparation of the norm legislative acts
is mainly based on the intuition and personal experience of developers,
rather than strictly established uniform rules or clear, science-based rules.
This approach leads to deficiencies in the rule-making activity, which
sometimes can not be fully corrected while adapting norm legislative acts.

SUMMARY

The paper is devoted to comprehensive and detailed study of the
methodological problems of environmental law and legislation. The author
substantiates that environmental legislation as a specific regulation tool
significantly affects the selection of means and methods used in the
process of regulating environmental relations. The system of approaches
and methods in environmental law and legislation is analized. The paper
emphasizes on such an important methodological feature of the study of
the environmental law as the usage of an interdisciplinary approach. To
author’s opinion the socialization of the environmental law has become
one of the most important directions of adapting environmental legislation
to modern challenges. It is proposed to design a new methodological
strategy based on co-evolutionary relationship between human and nature,
anthropology, synergy and other modern sciences. Main legal factors of
the environmental legislation effectiveness are investigated. The author
proves that various defects of the environmental laws reduce their
effectiveness and provoke law enforcement errors that are often expressed
in the violation of the environmental rights.
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