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IMPACT OF THE ENVIRONMENTAL LAW DOCTRINE
ON THE DEVELOPMENT OF THE STATE ENVIRONMENTAL
POLICY AND LAWS

Anisimova H. V.

INTRODUCTION

The urgent objective of the modern legal science is to develop a
coherent, logically consistent national legal doctrine (and its integral
component of environmental law doctrine) as the theoretical basis of the
regulation processes, and to form a single legal space and its component of
the environmental law space. However, it should be borne in mind that in
the EU it was a complex, long-lasting and gradual process, especially in
view of the fact that in accordance with the international commitments the
common values on the basis whereof the European Union was built,
namely democracy, rule of law, respect for human rights and fundamental
freedoms, compliance with the standards of the European security system
should remain unchanged by virtue of the fact that it is the desire of the
Ukrainian society.

The priority of the issue under consideration is confirmed by the
theoretical and practical significance of the formulation of such legal
categories as “environmental law doctrine”, “environmental law”, and
“state environmental policy” due to which the scientific doctrine of the
essence and content of environmental law is expanded, its interaction with
other legal branches and sciences not only of legal orientation, the
influence on the development of environmental laws in the conditions of
sustainable development and European integration processes and the
experience of the application thereof, the interpretation of the
environmental law rules is improved, and the formation of the modern
State Environmental Policy of Ukraine is accelerated. The aforesaid
categories contribute to the formation of a legal model of understanding
and interpretation of environmental relationship.

It is pertinent to cite V. I. Andreitsev’s remarks regarding the fact that
scientific doctrines, which are based on the requirements of the applicable
environmental laws, tendencies of its improvement and conceptual ideas
of some scientific schools, do not take into account the whole range of
legislative regulation of environmental relations, which introduces the
relevant balance and discipline, the purpose whereof is the formation of
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specialists in the legal profile of different environmental law worldviews
and legal thinking™.

1. Environmental law doctrine: scientific approaches
to its interpretation

In the environmental law science (as in all jurisprudence), the term
“doctrine” is now widely used. Despite the level and the soundness of the
research, there is still not only unanimous opinion on the essence of the
concept of “doctrine” and its functions, but also on its place in the system
of sources (forms) of law. This, in turn, causes difficulties in the study of
the environmental law system, as well as its place in the legal system. We
support the conclusions made by Yu. S. Shemshuchenko and A. P. Het-
man that the implementation of doctrinal provisions by state construction
and legal practice is important for the improvement of law enforcement
and, in fact, the legal life of the society, the adaptation of law to modern
social and economic and political conditions®. According to M. V. Karma-
lita, legal doctrine, embodg/ing legal ideas, concepts and principles,
improves the applicable laws®.

Formation of the modern environmental law doctrine (types of
concepts) as sector on the defining provisions of legal doctrine (generic
concept) is caused by the global environmental crisis related to the
depletion of natural resources, pollution of the environment, failure to
comply with the requirements of environmental safety in conducting
economic activity with waste, etc. In view of all the foregoing, the
international community at the end of the twentieth century has chosen a
new paradigm for sustainable development, which still remains relevant,
and the issue of forming a new international environmental law is not only
an increase in the number of environmental agreements, regulations at the
national level, but also an improvement in the quality of the national
system of environmental laws, which is not perfect. Many of its acts do
not meet the current environmental law doctrine, European trends in the
development of Ukrainian statehood and the requirements of today.

! Tpasosa moxrpuua Yipainn : Monorpadis : y 5 1. T.4 : JloKTpuHambHi npobiemu
€KOJIOTYHOr0, arpapHoro ta rocrojapcskoro mpasa / F0.C. lllemuryyenko, A.IT. I'erbMaH,
B.I. Annpeiines Ta iH. ; 3a 3ar. pex. 10.C. lllemmryyenka. Xapkis : [Ipaso, 2013. C. 97.

IpaBoBa noxkrpuHa Ykpainu : Monorpadis : y 5 1. T. 4 : JIokTpuHaNbHI mpoOieMu
€KOJIOTYHOr0, arpapHoro Ta rocropapeskoro npasa / 10.C. llemuryuenko, A.I1. I'erbman,
B.I. Annpeiines Ta iH. ; 3a 3ar. pex. }0.C. Illemmry4enka. Xapkis : [Ipaso, 2013. C. 7.

s Kapmanita M.B. IIpaBoBa nokrpuna — mkepeno (popma) mpasa : aBroped. Iuc. ...

KaHz. ropus. Hayk. Kuis, 2011. C. 1.
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The scientific and theoretical basis for the study of the legal category
“doctrine” is the work of scientists of pre-revolutionary, Soviet and
modern periods in various fields of scientific knowledge, concerning
theoretical models and concepts, devoted to methodological grounds of
legal doctrine, comparative law, theory and philosophy culture, sources of
law, including: S. S. Aleksieiev, J. G. Berman, M. I. Baitin, A. |. Boby-
liov, S. V. Boshno, A. O. Vasyliev, S. P. Golovatyi, R. David,
Yu. A. Zadorozhnyi, O. O. Zozulia, O. S. loffe, M. V. Karmalita, D. A. Kery-
mov, A. A. Kozlovskyi, M. I. Koziubra, M. M. Korkunov, S. I. Mak-
symov, M. M. Marchenko, M. |. Matuzov, M. E. Mochulska,
V. S. Nersesiants, N. M. Onishchenko, N. M. Parkhomenko, I. F. Pokrovs-
kyi, P. M. Rabinovych, I. V. Semenikhin, etc.

The environmental and legal aspects of the development of legal
doctrine were the object of study V. I. Andreitsev, H. 1. Baliuk,
A. H. Bobkova, A. P. Hetman, P. A. Hvozdyk, T. H. Kovalchuk,
M. E. Kovalska, V. V. Kostytskyi, S. M. Kravchenko, M. V. Krasnova,
P. F. Kulynych, N. R. Malysheva, V. L. Muntian, V. V. Nosik,
V. K. Popov, B. H. Rozovskyi, Yu. S. Shemshuchenko, A. S. Shesteriuk,
M. V. Shulga, etc.

A significant contribution to the disclosure of the philosophical and
legal, methodological and scientific principles of jurisprudence, doctrinal
dimensions of the rule of law, human rights, legal system, doctrinal
concepts of modern Ukrainian statehood and historical and legal doctrines
was made by the collective of authors of the monograph “General
Theoretical and Historical Jurisprudence” of the five-volume “Legal
Doctrine of Ukraine”™. In the “Great Ukrainian Legal Encyclopedia” legal
doctrine is regarded as “stipulated by the nature of the legal culture of
society a holistic and logically consistent set of ideas and scientific views
on the right, which serves as the basis of professional justice and the
conceptual basis of rulemaking, law enforcement, and interpretation
operations”. The legal doctrine is a product of scientific activity, a kind of
summary of knowledge of state reality in a specific historical period®.

* TlpaBoBa mokTpuHa Ykpainm : Monorpadis : y 5 1. T. 1 : 3arampHoTeopernuna Ta
ictopuyHa topucnpynenuis / B.S. Tauiit, O.Jl. Cesroupskuii, C.I. MakcumoB Ta iH. ; 3a 3ar.
pen. O.B. INerpumuna. Xapkis : [Ipaso, 2013. 976 c.

Benuka ykpaincbka opuanuna ennukonesis : y 20 1. T. 3 : 3aranbHa Teopist npasa /
penxon.: O.0. [erpunuH (ronosa) [Ta in.] ; Ham. akan. npas. Hayk Ykpaiuu, [H-T nepxaBu
i npaBa iMm. B.M. Kopeuskoro HAH VYkpainu ; Hau. ropun. yH-T iM. SpocnaBa Mynporo.
Xapkis : [Ipao, 2017. C. 471.
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The opinion of H. I. Baliuk that environmental law science is no
exception should be supported®. At the same time, as noted, the
development of science is not only a process of quantitative accumulation
of knowledge about any phenomenon, but also an evolutionary transition
to the realization of its new quality. As of today, the authors of the section
of the monograph “Doctrinal Problems of Environmental, Agrarian and
Business Law”’ of the aforementioned five volumes have applied the most
systematic approach to study the doctrine of the modern environmental
law of Ukraine in the 20th — 21st centuries. The modern doctrine of
environmental law and laws, already presented by scientists®, is based on
the principles of market economy, European integration processes,
achievement of sustainable development for our country, in order to
ensure in the environmental law field the priority of human and citizen’s
rights and freedoms, rule of law, transparency and openness activities of
both state and local government authorities and civil society organizations,
establishing constructive interaction between them, increasing their
responsibility, implementation of the state and regional environmental
policies and resolving local issues, etc.

As V. I. Andreitsev notes, scientific legal doctrines were formed
and legalized under the existing mechanism of legal regulation with all
its progressive and regressive ideas, regulations, and attitudes towards
carrying out various activities that would be compatible with the
principles of the relevant environmental policy. That is why doctrinal
approaches should be adequate to the content of the latter, with certain
elements of scientific predictability for the future, since environmental
law science is characterized by a predictive function®. On the basis

® Bamok T'.I. Poub JOKTPUHH GKOJOiMHOrO IpaBa B 3allOYATKYBAHHI i PO3BHTKY
SZIEPHO-TIPAaBOBHUX JIOCIIi/UKeHb B YkpaiHi. IIpaBoBa nokTpuHa YKpaiHuM : MoHOrpadis :
y5 1. T. 4 : JloktpuHabHI TPOOIEMHU EKOJIOTIYHOTO, arPapHOro Ta rOCMOIaPCHKOTo mpasa /
10.C. lllemmryuenko, A.Il. Tersman, B.I. Amngpeiinee Ta 1iH. ; 3a 3ar. pen.
10.C. Illemmmyuenka. Xapkis : [TpaBo, 2013. ITigposxa. 1.7. C. 252.

" MpaBosa noktpuna Ykpainu : MoHorpadis : y 5 1. T. 4 : JJOKTpHHANBHI TpoGieMu
€KOJIOTIYHOTO0, arpapHoro Ta rocrnoaapcebkoro npasa / }0.C. llemmydenko, A.I1. I'erbmaH,
B.I. Aunpeiines Ta iH. ; 3a 3ar. pex. 10.C. Illemmy4enka. Xapkis : [Ipaso, 2013. 848 c.

8 Tersman A.IL JIoKTpUHa €eKOJIOTiYHOTO MpaBa Ta 3aKOHOJABCTBA YKpaiHU :
MoHorpadis. Xapkis : TOB “Oo6epir”, 2019. 336 c. (XapkiBcbka HayKoBa IIKOJIA
€KOJIOTIYHOTO TIPaBa).

Amnppeiitie B.I. [akopropanis sk BaxxiuBa (opMa cucTeMaTH3alii €KOJIOTIYHOTOo
3akoHozaBcTBa. IIpaBoBa nokrpuna Ykpainu : moHorpadis : y 5 1. T. 4 : JlokTpuHanbHi
IpoOIeMH eKOJOTiYHOro, arpapHoro Ta rocmopapcbkoro mpasa / 1O.C. IlllemmrydeHko,
A.IL I'erbman, B.1. Anppeiines Ta iH. ; 3a 3ar. pen. FO.C. Illemmy4enka. Xapkis : [IpaBo,
2013. Mixpo3x. 1.4. C. 98.
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thereof, V. l. Andreitsev proposed the author’s definition of the
scientific doctrine of environmental law — a system of logical and
consistent scientific provisions, principles of justification and
prediction of the scientist (scientists), formulated on the basis of
analysis, synthesis, other methods of scientific research,
generalizations and conclusions about genesis, the status and
development of environmental law and legislation, their constituents
and elements (industries, sub-sectors, institutes, super-institutes),
which, based on progressive methodological principles, proves
(proposes and approves) new scientific approaches to the legal
understanding and legal realization of environmental legal
relationships or their sectors with respect to the maintenance and
guarantee of the legal personality of participants in these legal
relationship™.

In view of the definition of V. I. Andreitsev, the sector environmental
law doctrine is the result of environmental-legal scientific researches
based on interdisciplinary approaches to the science of environmental law.
As new knowledge, the doctrine acquires the status of scientific under the
conditions of compliance with two requirements: scientific validity
(authenticity) and formal-logical conformity to the general initial
principles and laws of legal science™.

Pursuant to Article 8 of the Law of Ukraine “On Environmental
Protection” dated June 25, 1991 No. 1264-X11'? the systematic complex
scientific researches of the environment and natural resources are made in
the state for the purpose of developing the scientific bases for the
protection thereof and rational use and ensure environmental safety. The
results thereof are coordinated and exposed to synthesis by the NAS of
Ukraine and the central executive authority, which implements state
policy in the field of environmental protection. Furthermore, the grounds
for the further development of the modern environmental science are the
laws of Ukraine “On Scientific and Technical Operations” dated

10 Amnppeiinie B.I. HaykoBa nOKTpuHA — METONOJOTiS Mi3HAHHS Ta YIOCKOHAJICHHS
€KOJIOTIYHOr0 IpaBa Ta IpPAKTUKU Horo 3actocyBaHHs. CydacHi HayKOBO-IPaKTHYHI
po0JIeMH eKOJIOTIYHOT0, 3eMEJIbHOIO Ta arpapHoro Ipasa : MaTepialli Kpyrjloro CToJy
(M. Xapkis, 6 rpyx. 2013 p.) / 3a 3ar. pen. A.IL. I'erbmana. Xapkis : [Ipaso, 2013. C. 12.

" Mouynschka M.€. TlpaBoBa IOKTpHHA B KOHTHHCHTANbHiil TPaBOBil cHCTeMi :
aBToped. quc. ... kaHz. ropua. Hayk. JIsBiB, 2011. C. 8.

2 TIpo 0XOpOHY HABKOJNMIIHROTO TPHPOJHOTO CEPEIOBHINA : 3aKOH YKpaiHu Bix
25.06.1991 Ne 1264-XII. URL: http://zakon5.rada.gov.ua/laws/show/1264-12 (date of
access: 28.01.2020).
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November 26, 2015 No. 848-VI11*3, “ On Higher Education” dated July 1,
2014 No. 1556-VII*, “On Basic Principles (Strategy) of the State
Environmental Policy of Ukraine for the period up to 2030 dated
February 28, 2019 No. 2697-VIII15, and the Presidential Decree “On the
Strategy for Sustainable Development* Ukraine 2020 dated January 12,
2015, No. 5/2015% etc. All of the aforesaid acts are aimed at improving
and increasing the science level, including the social sciences and
humanities, whereas the environmental science is an integral part thereof.
The objective of the latter is to develop and systematize the environmental
laws by taking into account the influence of social, economic, political and
international factors. However, despite the adoption of the Law of Ukraine
“On Scientific and Scientific and Technical Operations’ dated
November 26, 2015 No. 848-VIII*', the purpose whereof is to modernize
the legislative support of the field of scientific and scientific-technical
operations, to provide conditions for increasing the efficiency of scientific
research and use the results thereof to ensure the development of all
spheres of public life, the implementation of its regulations is extremely
slow. Certainly, the Law: a) provides access to research funding not only
for specific institutions, but also for teams of scientists and even
individual scientists; b) change the whole system of financing such
research; c) increase a part of the grant funding, which will be distributed
through the National Research Fund of Ukraine®; d) grants priorities to
the development of research at universities; e) involves the participation of
young scientists in the formation of scientific and scientific-technical
policy; f) introduces a rule that state scientific institutions and state

¥ Mpo mayxoBy i HAayKOBO-TeXHIUHy ALUIBHICTB : 3akoH Ykpainu Bim 26.11.2015
Ne 848-VIIl.  URL: http://zakon5.rada.gov.ua/laws/show/848-19 (date of access:
27.01.2020).

Y Mpo Bumy ocsity : 3akon VYkpaimm Big 01.07.2014 Ne 1556-VIl. URL:
https://zakon.rada.gov.ua/laws/show/1556-18 (date of access: 27.01.2020).

IMpo OcHoBHi 3acagu (cTparerito) Aep>kKaBHOI €KOJIOTIYHOI MOJITUKM YKpaiHu Ha
nepion mo 2030 poky : 3akon VYkpainu Big 28.02.2019 Ne 2697-VIII. URL:
https://zakon.rada.gov.ua/laws/show/2697-19 (date of access: 27.01.2020).

1 Ipo Crparerito cramoro po3Butky “Ykpaina-2020” : 3atB. Ykazom [Ipesunenra
Vkpainu Big 12.01.2015 Ne 5/2015. URL: http://zakon2.rada.gov.ua/ laws/show/5/2015
(date of access: 28.01.2020).

Y Mpo maykoBy i HayKOBO-TeXHiuHy mismbHICTH : 3akoH Ykpainm Bix 26.11.2015
Ne 848-VIIl.  URL: http://zakon5.rada.gov.ua/laws/show/848-19 (date of access:
27.01.2020).

8 Ipo Haujomanshuii (oma nocimimkens Ykpainu : Ilocranosa Kab. Minictpis
Vkpaian Big 04.07.2018 Ne 528. URL: http://zakon.rada.gov.ua/laws/show/ru/528-2018-%
DO0%BF (date of access: 27.01.2020).
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universities, academies, institutes are entitled to co-founders of companies
for the purpose of using the objects of intellectual property rights.
However, it is difficult to achieve this quickly, and therefore much
remains to be done for the effective operation of this Law.

Since 01.01.2021 the Law of Ukraine “On Fundamental Principles
(Strategy) of the State Environmental Policy of Ukraine for the Period up
to 2030” came into force, which defines the vectors for reforming modern
environmental laws. Undoubtedly, the ambiguous (and in some cases
almost negative) attitude to the principles of modern state environmental
policy has become well known. It should be noted that in accordance with
the resolution of the Verkhovna Rada of Ukraine (dated September 18,
2019), on November 27, 2019, the parliamentary hearings were held on
“Priorities of environmental policy of the Verkhovna Rada of Ukraine for
the next five years” with the participation of representatives of central and
local executive authorities, authorities local self-government, non-
governmental organizations, scientific institutions. Wherein proposals of
the Cabinet of Ministers of Ukraine and the Ministry of Energy and
Environmental Protection of Ukraine were published (Letters dated
28.10.2019 No. 23973/0/2-19 and No. 5/4-10/11699-19). First of all, it is a
matter of submitting to the Verkhovna Rada of Ukraine a number of draft
laws of Ukraine. In which, taking into account the processes of
globalization and social transformation, urgent measures are proposed. It
is proposed to adopt laws: “On the Principles of Monitoring, Reporting
and Verification of Greenhouse Gas Emissions”; “On Ozone-Depleting
Substances and Fluorinated Greenhouse Gases”; “On Ratification of the
Kigali Amendment to the Montreal Protocol”; “On Waste Management”;
“On Chemical Safety”; “Ratification of the Nagoya Protocol on Access to
Genetic Resources and the Equitable and Equitable Sharing of Benefits
from their Use to the Convention on Biological Diversity”; “On the State
Biosafety System for the Creation, Testing, Transportation and Use of
Genetically Modified Organisms” (revised); “On the Ratification of the
Nagoya-Kuala Lumpur Additional Protocol on Liability and
Compensation to the Cartagena Protocol on Biosafety”’; a new wording of
the Subsoil Code; “On Amendments to Some Legislative Acts of Ukraine
on Improvement of Environmental Laws”, etc.

We should add that now it is required to take into account the fact that
the limits of international cooperation, established by the Agreement
between Ukraine and the European Community on scientific and
technological cooperation, will allow to reach the goal faster — gradual
approximation of Ukraine to the EU policy and law in this sphere and
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involvement of our country to the European Research Area, which is also
provided for in the Association Agreement between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community
and their Member States, on the other hand (hereinafter referred to as — the
Association Agreement). In view of all the aforesaid facts, O. O. Orenda-
rets regards the objective of the science of environmental law today in the
substantiation of the modern concept and doctrine of the development of
environmental law in the conditions of economic and social present,
priority directions of legislative activity in this sphere of public relations
for the near and distant perspective, systematics in development and
adoption of environmental laws in the light of economic, social,
international and political challenges™. V. I. Andreitsev hereby states in
view of the foregoing that environmental-legal science should still precede
the creation of scientific doctrines and concepts of the development of
environmental laws, the formation of state environmental policy.
Certainly, this fact will greatly accelerate the development of the latter,
will ensure the adoption of the principles of environmental law in the
practice of law, which, so to speak, “owes” it is environmental law, in
particular, to determine the scientific approaches and the theoretical and
practical provisions of certain scientific law schools®.

For the sake of completeness and comprehensive study of the issue, it
is important that the formation of doctrines is linked to the creation of
scientific schools. In the modern period, according to V. I. Andreitsev, the
process of forming the latter is becoming more and more cross-sector,
which is explained by the emergence of powerful scientific and
coordination centers through the legalization of all-Ukrainian and
international scientific structures, the leaders whereof have the opportunity
to arrange for the structured mobile scientific teams around the ideas and
doctrines that bring together scholars of relevant legal knowledge®.
Moreover, as he continues and develops this view, S. I. Maksymov
emphasizes that universal teachings acquire doctrinal nature only when
they are used to solve a particular legal issue, although the aforesaid
doctrines (for example, positivism and the theory of natural law, the

19 Opennaperts O.0. PO3BUTOK HAYKH GKOJOMiYHOro MpaBa : aBToped. IHC. ... KaH.
ropu. Hayk. Kuis, 2015. C. 3.

0 AnppeiinieB B.1. Exosoriuse npaBo i 3akOHOAABCTBO CyBEepeHHOT YKpaiHu: npodiaemMu
peanizanii 1ep>kaBHOI €KOJIOTIYHOT MOMITHKY : MoHOrpadis. ninpo : Hau. ripu. yu-t, 2011.
373c.

2 Anppeiinies B.I. HaykoBi Ta HayKOBO-NpakTH4Hi IIKOJIM: CTaH Ta HEPCIEKTHBH
MIPaBOBOTO peryitoBanHs : MoHorpadis. Kuis : 3nanns, 2009. C. 21.
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concept of the rule of law — legal states) and formulate their provisions in
the abstract, in the most general form?.

At the same time, it is worth noting again that legal sources, in
particular in scientific works on environmental law, have differences in
the understanding of the jurisprudential nature of the doctrine, the
interpretation of its essence and features. Under the current conditions in
jurisprudence, the legal category “doctrine” operates in a variety of
phrases: positivist, natural law doctrine of absolute sovereignty, doctrine
of control over crime, doctrine of national security, doctrine of law, state
and legal doctrine, legal doctrine, the doctrine (or doctrine of international
law), the doctrine of globalization of human and citizen rights, the
doctrine of employment, etc., which again confirms the multidimen-
sionality of this term.

It should be noted that any doctrine is based on the idea of the nature
of law, of the fact what it is. The basis of such ideas, as noted by
S. I. Maksymov, are two opposing intuitions: a) law is a social fact; it is
created by power-holders (such as legislators and judges) or by human
habits; b) judges and law researchers gain knowledge of it through
valuation operations, that is, interpretations of laws, precedents, and other
sources of law. Such an interpretation is inevitably linked to justice;
therefore, an unfair interpretation is wrong?.

Let’s recall that the science of environmental law in its evolution has
passed several stages. In addition, the achievements made during each of them
allow differentiation, separation of legal institutions, sub-sectors and branches
of environmental law in the process of their formation. Based on the above,
we can say that the evolution of environmental law is a continuous process
that reflects the dialectic of environmental relations, although it is uneven,
which is due to the development of various fields of knowledge — technical
and social. Equally important, however, is that the integration of different
spheres of knowledge into environmental law contributes to the creation of
scientifically sound environmental law doctrine, lays the foundation for the
legal regulation of social relations that ensure environmental rights,
environmental law, the harmonious interaction of nature and society and
satisfying the interest of the parties subject to the law.

2 Amnppeiinies B.I. HaykoBi Ta HayKOBO-paKTH4Hi IIKOJH: CTaH Ta IEPCIEKTHBH
MIPABOBOT'O PerynoBanHs : MoHorpadis. Kuis : 3nanns, 2009. C. 63.

? Maxkcumos C.I. TlpaBoBa mokTpuHa: (inocodchko-paBosuii miaxiz. Ilpasosa
JNOKTpHHa YKpaiHu : MoHorpadis : y 5 1. / 3a pen. B.S. Taumis, O.[]. Cssatouskoro,
C.I. Makcumosa [Ta in.]. T. 1 : aragpHOTeOpeTHYHA Ta iICTOPUYHA IOPUCTIPYACHIIS / 3a 3ar.
pexn. O.B. [lerpummna. Xapkis : [Ipaso, 2013. ITigposn. 1.3. C. 58-93.
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First of all, it is emphasized that various definitions of sources get
various definitions of the category “legal doctrine”, such as: a) doctrine
(theory) as a set of theoretical provisions on legal phenomena;
b) state program (concept) of regulation of public relations, setting goals,
objectives, determining the means for the implementation thereof;
c) a set of general principles, starting principles of law, supported or
sanctioned by the state; d) guiding theoretical principles, basic legal
definitions; e) scientific works of authoritative researchers; f) the views of
legal scholars on particular issues of law-making and enforcement;
g) element of the legal system, etc. As we can see, “doctrine” is a
complex, comprehensive and multifaceted concept®”.

The semantic analysis of the term “doctrine” enabled A. O. Vasyliev
for concluding that there are two meanings as follows: a) doctrine as a
teaching, text, and b) doctrine as a set of ideas supported by scholars. In
the context of jurisprudence, legal doctrine means a doctrine of law and
ideas endorsed and defended by the corporation. Therefore, there is an
understanding of doctrine as a system of principles, perceptions, and
views of nature, society and a person.

In philosophical and legal science, the term “doctrine” is usually used
in the context of such concepts as “doctrine”, “social science”,
“philosophical theory (natural law, positivist)”, “ideology (liberal,
socialist, conservative)”, “dogma”, “concept” and others. However, in all
cases, as noted by S. . Maksymov, in its application refers to the doctrine
(knowledge), which is to some extent reduced to the internal consistent
nucleus, which is why it is aimed at direct use in practice. General
understanding of the concept of “doctrine” in the scope of legal
importance acquires its specific manifestation as a legal doctrine®.

Let’s consider the basic approaches to legal understanding of the
category “legal doctrine”. First of all, let us start from the point of view of
V. V. Kopieychykov, who emphasized that legal doctrine should be
considered as a set (system) of scientific knowledge about a certain legal

% Amicivosa I'. B. Bmums NPHPOITHO-TIPABOBOI KOHLENIIT HAa PO3BHUTOK EKOJIOTrO-
MIPaBOBOI JIOKTPMHU, HAyKH Ta 3aKOHOJNABCTBA. PiBeHb e(EeKTHMBHOCTI Ta HEOOXIJTHOCTI
BIUIMBY IOPHJIMYHOI HAayKH Ha HOPMOTBOPYY MAiSUIBHICTH Ta IOPUAMYHY TIPAKTHKY :
Marepiaau MiKHap. HayK.-npakT. koH(. (M. XapkiB, 5—6 mot. 2016 p.). Xapkis, 2016.
C.52.

% Makcumos C.I. TlpaBoa jokrpuna: (inococbko-npaBoBmii mixxix. Ilpasosa
JNOKTpHHa YKpaiHu : MoHorpadis : y 5 1. / 3a pen. B.SJ. Taumis, O.[]. Csstouskoro,
C.I. Makcumosa [Ta in.]. T. 1 : aragpHOTeOpeTHYHA Ta iICTOPHYHA IOPUCIIPYACHIIS / 32 3ar.
pexn. O.B. Ilerpummna. Xapkis : [paso, 2013. ITigposn. 1.3. C. 60-61.
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phenomenon. It may be developed under the appropriate conditions into a
more or less generalized theory of law. The relationship between legal
doctrine and legal theory is somewhat relative. If the legal doctrine covers
a wide range of fundamentally important methodological issues, it may
initiate the development of relevant theories of law. Mostly it is included
in the theory of law as its element®®

According to N. M. Parkhomenko?’, T. Ya. Khabrieva®, K. V. Roma-
nov*® and other jurists, the legal doctrine |n its meanmg is closest to legal
science, and in most cases the terms ‘“science” and ‘“doctrine” are
identical, identical terms. Doctrinal provisions are predominantly
scientific in nature, but not any science is a doctrine. In legal science there
are many concepts, approaches, theories, which offer different approaches
(often diametrically opposite in content) to solving certain problems of
legal regulation. Scientific pluralism lies in the very principle of scientific
rigor. No scientific concept can claim “truth” in the last instance, and
therefore presupposes that there are other points of view on the problem
under study™®

2. Environmental law doctrine as a source (form) of law

Scholars are asked more often whether legal doctrine is the source
(form) of law. It is well known that the legal systems of the world differ in
the originality of sources of law, the degree of their development, the
priority of some sources over others. However, in these systems, the
sources of law are regulatory acts, regulatory legal agreements, legal
customs, judicial precedents (or case law), general principles of law, legal
doctrine. Therefore, within the Romano-German legal system, the general
principles of law play an important role as an independent source of law®".

% Mixnapoana momineiceka exuukonenis : y 10 1. / Bign. pen. 10.1. Pumapenko,
S1.10. Konpparses, B.S. Tamiit, 10.C. lllemmydenko. T. 1 : TeopeTrko-MeTO0MOTIYHI Ta
KOHLIENTYyaJIbHI 3acajiy MOJINEHCHKOro mpasa Ta noinercekoi aeontosorii. Kuis : Ix FOpe,
2003. C. 186.

% Mapxomenko H.M. J[xepena rpasa: npoGieMn Teopii Ta MeToomorii : MoHorpadis.
Kwuis : FOpun. nymka, 2008. C. 141.

8 Xabpuesa T.5. [oktpunHanbHoe 3HadyeHHe poccuiickoid Koncrurynmu. XKypHan
poccuiickoro npasa. 2009. Ne 2. C. 34.

» pomanosa E.B. Cyne6Has JOKTPUHA B CHCTEME MCTOYHMKOB HANOTOBOTO MpaBa
CUIA : aBToped. auc. ... kaHA. opua. Hayk. Mocksa, 2012. C. 4.

 Cewmenixin LB. IlpaBoBa NOKTPHHA: 3aralbHOTCOPSTHYHHI aHAmi3 / 3a pei.
O.B. Ilerpumuna. Xapkis : FOpaiit, 2012. Bumn. 2. C. 26.

! Teopis mepxasu i mpasa : mimpyssmk / O.B. Ierpuumm, CII. Ilorpe6msk,
B.C. CmopoauHchkuii [Ta iH.] ; 3a pea. O. B. [lerpummna. Xapkis : I1paso, 2014. C. 108.

64



According to the jurists (and this is not in dispute), the Ukrainian legal
system is referred to this type of legal system as a kind of European
form®. At the same time, the issues of the number of legal families, their
groups, classes and types and their classification have been, and remain,
debated. However, in the domestic scientific environment there is a crisis
of the methodology of legal positivism, and this has an impact on studies
that violate the problem of typology and classification of the legal system
of Ukraine.

Law scholars distinguish between two basic, diametrically opposed,
contradictory approaches, but this does not preclude their internal
differentiation in recognizing or denying the regulatory function of legal
doctrine, its ability to be a source of law. The vast majority of experts
view the doctrine as a source (form) of law or as a factor that significantly
influences law-making and law-enforcement practices ( A. O. Vasyliev,
M. M. Voplenko, V. V. Diervoied, O. O. Zozulia, S. A. Karapetian,
M. V. Karmalita, T. M. Priakhin, N. M. Parkhomenko, R V. Puzykov,
I. V. Semenikhin, V. V. Sorokin, etc.). For example, O. O. Zozulia
considers legal doctrine to be a general legal category that integrates a set
of legal and scientific interpretations and judgments about positive law,
within the scope thereof the legal forms of knowledge of law and legal
phenomena, principles, concepts, terms, constructions, methods and
techniques are developed and substantiated, means of understanding and
interpreting positive law, its sources, systems, structures, actions and
applications, violations and restoration®.

At the same time, M. V. Karmalita views legal doctrine as a source
(form) of law, which contains a system of fundamental views of jurists on
state-legal phenomena, scientifically substantiates socially important
problems in order to more effectively solve them and outlines the strategic
prospects of legal development of the state. The researcher focuses on the
shortcomings of a purely positive approach to understanding the concept
of “source of law” (for example, its identification with the system of
sources of law), which simplified this problem and negated its importance
for legal practice®. We express our solidarity with her assertion that the

% See: Ckakyn O.0. Teopust rocyfapcTsa M mpasa : yaeGHEK. XapbkoB : KoHcyM,
2000. C. 238; Onimenko H.M. ITlpaBoBa cuctema: npoGiiemu teopii : Monorpadis. Kuis :
Iu-T nepxaBu i npasa iMm. B.M. Kopeuskoro HAH Yxpainu, 2002. C. 110.

%3 303yt A.A. JIOKTpHHA B COBPEMEHHOM MpaBe : aBToped. JHC. ... KAHJ. IOPHI, HayK.
Caukr-IlerepOypr : [TerepOypr. rymanuTap. yH-T podcoro3os, 2006. C. 10.

Kapmanita M.B. IlpaBoBa noxkrpuna — jmxepeno (¢opma) mpaBa : aBtoped.
JC. ... KaH[. opua. Hayk. Kuis, 2011. 21 c.
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use of legal doctrine as a source of law in legal systems and the feasibility
of transforming environmental law doctrine into sources of environmental
law in the following cases: a) its interpretation; b) development of bills
and their adoption; c) implementation of the provisions of the legal
doctrine in the resolutions of the constitutional courts, their justification on
the basis of the legal doctrine of judicial or administrative resolution
according to the formula “in accordance with the thought ruling in the
scientific literature™®,

Considering the features and perspectives of the development of the
system of sources of law, N. M. Parkhomenko emphasizes the need for
enhancing the role of legal doctrine in it, ensuring the constant feedback of
legal science and practice. In her view, legal doctrine is part of the system
of sources of law (its subsystem), but it does not have its own systemic
structure®®. In our opinion, it is advisable to support the position of
scholars who consider such a contradiction. Legal doctrine is a complex
multi-structural phenomenon, the elements of which are interrelated sector
legal doctrines. In the legal scientific literature in this regard, the opinion
is expressed about the existence of certain subsgecies (levels) of legal
doctrine, which should mean sector legal doctrines®’.

As S. V. Boshno rightly points out, scientific work can become
doctrinal if it contains practical recommendations, comments on laws and
other forms of law; predicts the processes of lawmaking and legal
implementation; eliminates gaps in laws®. Other researchers are of the
same opinion®. Only a part of the scientific provisions acquires signs of

% Kapmanita M.B. IIpaBosa noktpuHa — mxepeno (popma) mpasa : aBroped. auc. ...
kauz. ropun. Hayk. Kuis, 2011. C. 16-17.

% Mapxomenko H.M. Crcrema keper mpaBa: 03HaKH, BIACTHBOCTI Ta 3mict. Yacommc
Kuiscekoro yriBepcutety mpasa. 2007. Ne 3. C. 11-12.

¥ JIroGureHko J.YO. CucrtemHsle CcBoOWcTBA TPaBOBBIX JOKTPUH. BecTHHK
Brnagumupckoro — ropumudeckoro uHerutyta. 2011, Nel. C.140-145; TIly3ukos
P.B. IOpuanueckas nokTpuHa B cepe mpaBoBOro perysiMpoBaHus (IpoOIeMbl TEOPHU U
MPAKTHUKH) : JHUC. ... KaHA. fopua. Hayk. Tambos, 2003. 213 c.; Copokun B.B. CynebOnas
MpaKTHKa WM TpaBoBas JOKTPHHA. ApOUTPakHBIH M rpaxiaHckuii mpouecc. 2002. Ne 8.
C. 8-11; Tpodumenko B.A. ¥V mormykax ifeaJbHOro pKepena npasa: NMPaBoOBi JOKTPUHU
CBiT%/. IOpumunnii pagauk. 2007. Ne 4 (18). C. 82—88 Tomo.

% Bowno C.B. JlokTprHa Kak (opMa M UCTOYHHK mpasa. JKypHall poccuiickoro mpasa.
2003. Ne 12. C. 79.

¥ Mouynbceka M.€. [IpaBoBa JOKTPHHA T4 PaBOBA HAYKA: CIIiBBIJHOIICHHS TIOHST.
[po6nemu epkaBOTBOPEHHS 1 3aXUCTY MpaB JIIOIUHU B YKpaiHi : Marepiamu X VIII perion.
HayK.-TIpaKT. KoHQ. (M. JIbBiB, 26-27 ciu. 2012 p.). JIpBiB : Hau. yH-T im. I. ®panka, 2012.
C. 39.
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doctrine pattern, which receives the general recognition of the legal
community, which is the basis for legitimizing the doctrine in the public
consciousness, the possible official recognition of it by the state (for
example, by incorporating a particular doctrinal provision into the text of
the law) and the perception of its legal practice.

In connection therewith, it is advisable to give the view of
M. M. Korkunov, who believed that when among lawyers on a particular
issue formed a fixed view, it necessarily influences the legal practice,
which takes into account it in view of scientific authority. Jurisprudence
until the relevant view of the communis opinio doctorum is refuted®. In
this regard, M. E. Mochulska emphasizes that only those scientific
statements that are of particular scientific value and are universally
recognized in the scientific community become doctrinal*!. Other
important scholars also pay attention to this important feature of legal
doctrine.

In addition to the above, M. E. Mochulska proves that, apart from
objectification in scientific works (dissertations, monographs, scientific
articles, etc.), legal doctrine is embodied in various forms, the
characteristics whereof are the required prerequisite for establishing its
place and role in the continental legal system. As a result of the analysis of
the laws, law-making and law-enforcement practices of the states within
this legal system, the researcher finds out the basic forms of expression of
legal doctrine, among which the legislative definitions and conclusions of
scientific legal expertise deserve special attention. She hereby states that
the expression of legal doctrine in the form of legislative definitions is
characteristic of most states of the continental legal system (in particular,
Germany, Switzerland, France, and Poland) and concludes that the general
tendency is the growing role of scientific legal expertise, and therefore the
implementation of legal doctrine in the form of expert opinions. Due to the
pluralistic approach to the understanding of law in the continental legal
system, a general and specific concept of legal doctrine is distinguished.

40 Kopkyno H.M. Jlekuuu no odweit Teopuu mnpasa. Mzna. 4-e. CankrllerepOypr : U3n.
fopun. kH. MarasuHa H.K. MapreiHoBa, 1897. 354 c. URL: http://library.nlu.edu.ua/cgi-
bin/irbis64r_01/cgiirbis_64.exe?Z211D=&I21DBN=IBIS&P21DBN=IBIS&S21STN=1&S21
REF=3&S21FMT=fullwebr& C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=
M=&S21S TR= (date of access: 28.01.2020).

* Mouynbceka M.€. [IpaBoBa JOKTPHHA Ta IPABOBA HAYKA: CITBBIIHOIICHHS MOHSTb.
[po6nemu epkaBOTBOPEHHS 1 3aXUCTY MpaB JIIOIUHU B YKpaiHi : Marepianu X VIII perion.
HayK.-TIpakT. KoHQ. (M. JIbBiB, 26-27 ciu. 2012 p.). JIpBiB : Hau. yH-T im. I. ®panka, 2012.
C. 39.
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The first is a legal phenomenon objectified in the form of scientific legal
theory developed by scientists to improve positive law; the second
(specific) is a traditional and factual source of law, a system of scientific
theories, views, concepts, recognized as binding on the scientific legal
community and legal practice by sanctioning them by the judiciary and
affecting law-making, law-interpreting and law-enforcement processes*.
The provision that, in a narrow sense, legal doctrine should mean a
separate subtype, a particular legal phenomenon that exists in a
transitional society is equally important®.

There is a reasonable opinion given by I. V. Semenikhin that the
doctrinal provisions become generally binding regulations of law, and that
the legal doctrine acquires features of a formal source of law only in the
case of sanction thereof*. With regards thereto, S. S. Aleksieiev hereby
emphasizes that the addition of the provisions of the law by the courts
results in the fact that in the sphere of law, together with the law, a special
regulatory reality appears®. The source of this reality, from the point of
view of O. O. Zozulia, is the legal doctrine, the most important, basic
provisions and conclusions of which do not allow a judge to formulate
rules that contradict the essence of law. Under certain circumstances
(incomprehensibility, inaccuracy, framework law), the doctrine becomes a
real source of law with judicial legitimation®.

According to M. M. Voplenko®’ and V. P. Reutov*, the essence of
such sanction is in the fact that the state, in the person of its supervisory
and regulatory authorities does not deny, but admits with tacit consent or
in the most general form recognizes and takes under its own protection of
certain rules and regulations.

* Mouyneceka M.€. TpaBoBa JOKTPHHA B KOHTHHEHTAIbHIH MpaBOBiii chcreMi :
aBtoped. auc. ... kKaun. opua. Hayk. JIssis, 2011. C. 3-4, 9.

* Mouynbcbka M.€. IIpaBoBa IOKTPHHA B KOHTHHCHTAIbHIHl IPAaBOBill cHCTeMi :
aBToped. auc. ... kKaHn. opua. Hayk. JIeBiB, 2011. C. 4.

Cemenixin [.B. IIpaBoBa JOKTpHHA: 3arajJbHOTEOPETHYHUH aHami3 / 3a pexn.
O.B. Ilerpumuna. Xapkis : FOpaiit, 2012. Bumn. 2. C. 55.

* Amexcees C. C. IIpaBo Ha mopore HOBOrO ThICSUeneTHs. HekoTopele TeHAECHIMN
MHPOBOT'O MPAaBOBOTO Pa3BUTHSI — HAJAEXKJa U ApaMa COBPEMEHHOH dIOXH : MOHOrpadwus.
Mockga : Craryr, 2000. C. 120.

4 3o3ynst A.A. JIoKTpuHa B COBPEMEHHOM TIpaBe : JWC. ... KaHJ. opua. HayK. CaHKT-
HeTe;)6ypr, 2006. C. 171.

* Bormenko H.H. McTounnky u ¢dopmsl mpaBa : y4eb. nocobue. Bonrorpan : M3n-Bo
Bonl'Y, 2004. 102 c.

48 PeyroB B.Il. Tumbl npaBomoHMMaHusi U mpoOieMa HCTOYHHKOB M (OpM mpasa.
Becthuk Ilepmckoro ynusepcurera. 2010. Ne 2 (8). C. 60.
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S. S. Aleksieiev, P. P. Baranov, S. V. Baturin otherwise perceives the
legal doctrine, namely as a category of much higher order. In their
understanding, it is a complex, integrating category, acting as a kind of
model of political and legal reality, legal regulation, reflects the needs of
the society, its spiritual and moral foundations, culture, traditions of law
and state formation. I. V. Semenikhin also states that the doctrine
traditionally related to the position of leading authoritative lawyers, in this
sense, serves as a system-forming element, theoretical and methodological
foundation of the legal system, state policy in the fleld of legal regulation,
reflects and defines the general model of the latter*®

It should be noted that, according to the prowsmns provided for by the
modern procedural laws, “parties to the case are entitled to sue the expert
in the field of law regarding the content of the rules of foreign law in
accordance with their official or generally accepted interpretation, practice
of application, doctrine in the respective foreign state” (para. 2 of Part 1 of
Article 112 of the Cassation Arbitration Court of Ukraine)™. Identical
provisions are contained in the provisions of para. 2 of Part 1 of
Article 114 of the Civil Procedure Code of Ukraine®, as well as in para. 2
Para 1 of Article 108 of the Commercial Court of Ukraine®

The possibility of the court applying the legal doctrine provided for by
the laws of Switzerland, in Article 1 of the Civil Code which the legislator
has established the duty of the court to observe the legal doctrine in the
administration of justice. Courts of other continental states, including
Ukraine, actively use the findings of scientific legal expertise, doctrinal
methods of judicial expertise, and comment on regulatory legal acts.

The doctrine is a co Plex multifaceted legal phenomenon and has a
broad functional purpose™. Therefore I. S. Zelenkevich attributes it to the

# Cemenixin LB. IlpaBoBa NOKIPUHA: 3aralbHOTCOPCTHMHMII aHam3 / 3a pem.
O.B. [erpummuna. Xapkis : FOpaiir, 2012. Bumn. 2. C. 18.

® Koteke aMiHiCTpaTHBHOTO CyIoumMHCTBA YKpainu : 3akon Ykpainu Bix 06.07.2005
Ne 2747-1V.  URL: http://zakon2.rada.gov.ua/laws/card/2747-15 (date of access:
27.01.2020).

! [usinemmit mporecyanbhmit Komekc Ykpaimm : 3akon Ykpaimu Bix 18.03.2004
Ne 1618-1V.  URL: https://zakon.rada.gov.ua/laws/show/1618-15 (date of access:
27.01.2020).

52 T'ocnopapcwkuil mpouecyanbHuii kogeke Ykpainu : 3akon Ykpainu Big 06.11.1991
Ne 1798-XII.  URL: https://zakon.rada.gov.ua/laws/show/1798-12 (date of access:
27.01.2020).

%% Jomskosuu C.H. OmnpezeneHne U CBOICTBAa JOKTPUHBI (HAYKH) KaK MCTOYHHKA
npasa. IIpaBoBas cuctema PecrryOmuku Bemapych: coctosHEe, IpoOIeMbl H HEePCIICKTHBBI
pa3BuTHs : Marepuanbl IX MeXBy3. Hayd. KOH(Q. CTYISHTOB, MarucTpoB U acHUPaHTOB
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most ancient and mysterious sources of law®* From the point of view of S.
V. Boshno, it is referred to those legal phenomena which not only
repeatedly changed and continue to change the status thereof, but also
seek, so to speak, to dissolve in science, jurisprudence, religion, general
principles and other forms and sources of law, different phenomena of
state-legal reality™. Yu. S. Gambarov, who uses the term “law of lawyers”
by referring the relevant legal phenomenon paid attention to the aforesaid
characteristic feature of legal doctrine, which in his understanding is a
symbiosis of legal theory (science) and jurisprudence®. In view of this,
L. O. Korchevna’s approach, which reduces the complex phenomenon of
legal doctrine to regulations and principles, should be considered
unreasonably narrowed”’.

Continuing our consideration of the issue, we will point out that the
formation of environmental law doctrine in the context of the present
requires a prudent approach and a rethinking of the highest social values
that are vital, such as: a) human rights (including natural, fundamental,
environmental priorities); b) the safety of society as a whole and its
component — environmental safety; c) sovereignty of the state (not only as
the rule, independence, completeness and indivisibility of power within
the territory of the state, independence and equality in external relations,
but also as protection of human rights, freedoms and its interests); d) the
rule of law, etc.

In addition to the above, it should be remembered that the
environmental law doctrine originates from the doctrine of the Soviet era
and is related to the doctrine of natural resource, environmental law. By
the way, the formation of the Soviet doctrine is related to the names of
well-known environmental lawyers, such as: Yu. O. Vovk, O. S. Kol-
basov, V. L. Muntian, V. V. Petrov, B. G. Rozovskyi, N. I. Titova et al. In

(r. T'pomno, 9 amp. 2009 r.). I'pomuo : I'pI'Y, 2009. C. 196; PomanoBa E.B. CyneOHas
JOKTPUHA B CUCTEME MCTOYHHUKOB Haylorooro npasa CILA : aBroped. auc. ... KaHA. IOpULI.
Hayk. Mocksa, 2012. C. 13; ManaeB E.O. JloktprHa B mpaBoBOi cucteMe Poccuiickoit
Odenepanui : uc. ... KaHg. ropua. Hayk. Upkyrck, 2012. C. 24,
3enenkeBny U. C.IlpaBoBas JOKTpHHA W HpaBOBas HayKa: HEKOTOPHIE aCHEKTHI

COOTHOLICHHSI ¥ HCIONBb30BAaHUS B KadyeCTBE MCTOYHHMKOB mpasa. CeBepoBocTouHbIH
HayuHbIH xypHai1. 2010. Ne 2 (6). C. 42.

% Bomrro C.B. JJoxTpuHa Kak GOpMa K MCTOUHHK TpaBa. JKypHAT POCCHHCKOTO MpaBa.
2003. Ne 12. C. 70.

56 I'ambapos 10.C. I'paxxganckoe nmpaBo. OOmias yacTe : JICKIMH, POYUTaH. B MoOCK.
yH-Te. Mockaa : JIutorp. O6u1. pacmp. 1. kH., 1898. 439-440.

" Kopuesna JL.O. IIpobrema pi3HOMKEPENBHOTO MpaBa: AOCBIX MOPIBHSILHOTO
MIPaBO3HABCTBA : JIHC. ... JI-pa ropu. Hayk. Kuis, 2005. 412. C. 75-83.
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particular, V. 1. Andreitsev believes that the scientific doctrines of
environmental law in historical and chronological order can be divided
into two varieties: a) scientific doctrines of environmental law of the
Soviet era; b) scientific doctrines of the era of independent Ukraine™.

It is also worth paying attention to the classification of available
doctrinal environmental legal achievements of legal scholars proposed by
O. O. Orendarets. Therefore, according to the scientist, we can distinguish
the following historical and legal stages of development of science of
environmental law: the first is the beginning of the 60’s of the twentieth
century, distinguished by the emergence of studies of general theoretical
problems of land and collective farm law, on the basis of which in the
future began to develop the science of environmental law; the second —
60 years — the end of the 70’s of the twentieth century. It is marked by
further scientific researches of the legal protection of the environment and
the development of laws on nature protection; the third — 80 years — the
beginning of the 90’s of the 20th century — is a turning point, when new
doctrinal approaches to the evolution of environmental law in Ukraine
emerge, formation and active development of the doctrine as a holistic
complex system of scientific knowledge, and characterized by the
expansion of the subject and objects of science of environmental law, the
deepening of general theoretical developments and origins substantiation
of many environmental concepts; fourth — the end of the 90’s of the
20" century and up to this day — it is considered a stage of intensive
development of new directions of this science on a qualitatively new basis
in the conditions of an independent Ukrainian state, it is marked by a
significant expansion of the system of science of environmental law, its
subject and objects, which contributes to the emergence of new legal
institutions, conceptual scientific developments, etc®. As O. O. Orenda-
rets points out, the classification that she proposed is conditional by virtue
of the fact it is impossible to determine with the utmost accuracy the
moment of the beginning of environmental legal research, and it cannot be
clearly stated either when the science of environmental law emerged. The
aforementioned classification is based on several criteria: legal, historical,
political and subjective. However, the author does not specify which

58 Anppeiinie B.I. HaykoBa nOKTpuHA — METONOJOTiS Mi3HAHHS Ta YIOCKOHAJICHHS
€KOJIOTIYHOTO MpaBa Ta MPAKTUKM Horo 3acrocyBaHHs. CydacHi HAyKOBO-TIPaKTHYHI
Mpo0JIEMH EKOJIOTIYHOr0, 3€MEIFHOTO Ta arpapHOro IpaBa : MaTepiajad KPYIJIOro CTOIy
(M. Xapkis, 6 rpyx. 2013 p.) / 3a 3ar. pen. A.Il. I'erbmana. Xapkis : [Ipaso, 2013. C. 12.

o Opennapenps O.0. Po3BUTOK HayKd €KOJOTIYHOTO Ipasa : aBToped. AWC. ... KaH..
ropun. Hayk. Kuis, 2015. C. 10-11.
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scientific studies fall into the doctrinal category. In our opinion,
differentiating the latter by four criteria is not quite the right step. At the
same time, you can agree with the outlined point of view to some extent.

If we talk about the birth of environmental law doctrine, it would be
desirable to distinguish the signs of doctrinal science, their impact on the
formation of environmental laws, strategies for the development of state
environmental policy, scientific reasonableness (validity) and formal and
logical compliance with recognized legal principles. and the regularities of
legal science with the possibility of its further legitimation in
environmental consciousness, as well as the official recognition by the
state as a trend of modern state environmental policy, enshrined in the
Law of Ukraine “On the Fundamental Principles (Strategy) of the State
Environmental Policy of Ukraine for the Period until 2030” dated
February 28, 2019 No. 2697 VIII, the initial position of the Institute of
ownership of natural resources related to natural law doctrine, as well as
the perception of recent legal practice.

In summary, we can state that the environmental law doctrine should
be regarded as a sector legal, that is, as a type of concept in relation to
legal doctrine. Given that the purpose of this study was not to classify
legal doctrines, but to shed light on some points, it is required to ascertain
the relationship between environmental law doctrine. We differentiate the
latter into: a) the general doctrine of law; b) the legal doctrine of a
particular branch of law, namely environmental law, civil law, etc.;
c) the legal doctrine of a separate law institute (sector, inter-branch),
including ownership of natural resources.

It should be noted again that the formation of environmental law
doctrine is significantly influenced by the European integration processes.
According to V. Ya. Tatsiy, there is an urgent need for scientific
development of a system of general doctrinal views as a legal ideological
basis for the activity of the legislative and executive branches of
government in the implementation of the Strategy of integration of
Ukraine with the European Union®. In turn, A. P. Hetman believes that
the goal of legal integration is to unify national legal systems into a single
geo-legal space. This process is complex, consisting of several stages,
covering: a) deepened interaction and harmonization of principles of
formation of the international legal system; b) approximation of national

8 Taniii B.SL. IlpaBoBa Hayka Ta il 3aBIaHHS II0J0 3a0€3MEUYEHHS PO3BUTKY
IPOMAJISTHCBKOTO CYCIIbCTBA B YKpaini. BuOpani crtarti, BUCTYIH, iHTEpPB'I0 / yroOpsi.:
O.B. llerpumun, 10.I". bapa6ai, B.1. bopucos. Xapkis : IIpaso, 2010. C. 539.
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legal systems to international ones, provided that national laws is
previously adapted to the legal standards of that system; c) entry of
national legal systems into international law and their final adaptation
within the single legal space®. At the same time, O. D. Tykhomyrov
points out that legal space as a concept of legal science has not yet become
generally accepted, its interpretation depends on different approaches to
legal thinking, philosophical and legal concepts, national legal doctrine,
scientific positions of scientists and other factors. Legal space is
interpreted as: 1) a way of daily perception of the legal world;
2) the concept of legal science, reflecting the diversity of legal
phenomena, their relative location and connection or lack thereof;
3) together with legal time is an attributive form of existence of legal
matter. In modern legal science, legal space is regarded as both an
independent legal phenomenon and as a property, a form of existence of
other legal phenomena, in particular in the context of the understanding of
legal matter, freedom of subjects of law, legal reality, subject of legal
regulation, territory of the state or non-state territories and their
boundaries, legal acts, legal communication, etc. The scientist believes
that due to the “revival” of the spatial approach, such concepts as “social
space”, “economic space”, “environmental space”, “and information
space” and others have emerged.

Therefore, legal space is of methodological importance in one aspect
or another, in one form or another, for any legal research, and not just
scientific, of course, recognizing that space is one of the main forms of
being of matter®. It should be agreed that in the current environment

® Fersman AIL CydJacHuil cTaH Ta MEePCIEeKTUBU PO3BUTKY €KOJIOTO-TIPaBOBOi HAYKH B
VYkpaini. ExonoriyHe mpaBo B cHUCTEMi MDKIMCHUIUIIHAPHUX 3B’SI3KIB: METOIOJIOTIYHI
3acaju : MaTepianu Kpyrioro croiy (M. Xapkis, 4 rpya. 2015 p.). Xapkis : [Ipaso, 2015.
C. 16.

82See: I'maroschkmit M.M. €Bporeiichkuii npaBouii npoctip: Konnentis ta cydachi
npooiemu. Kuis : Bua. aim “IIpomeni”, 2005. 222 c.; 'naroBcekuit M.M. CraHOBJIeHHS Ta
TEHJICHIIIT PO3BUTKY €BPONEHCHKOTO MPABOBOTO NPOCTOPY : aBTOped. AHUC. ... KaHJ. IOPHUI.
nayk. Kwuis, 2002. 22 c.; 'maroBcbknit M.M. CraHOBiEHHS Ta TEHICHIII PO3BHUTKY
€BpPONEHCHKOr0 MPAaBOBOTO MPOCTOPY : JMC. ... KaHA. ropua. Hayk. Kuis, 2002. 193 c.;
KpaBuyk B.M. ®inocodcbka IUIOIMMHA OCSTHEHHS IIPaBOBOrO IIPOCTOpPY. AKTYyalbHi
npobnemu aepxasu i npasa. 2011. Bun. 58. C. 63-69; Ilepuexuniit .M. IIpaBo BnacHocTi
YKpaiHCBKOrO HapoIy Ha IPUPOIHI PECYPCU: €KOIOro-IIPaBoBi 3acamyl : aBToped. IUC. ...
KaHA. topun. Hayk. Kuis, 2015. 16 c.; [lerpaxxuukuii JI.11. Beenenue B usydeHue npaea u
HpaBcTBeHHOCTH. OCHOBBI dMOIMOHaNBHOH mncuxonoruu. Cankr-IlerepOypr : Tum.
I0.H. Opmux, 1908. 271 c.; Ilerpaxumnkmii JI. 1. Teopust mpaBa u rocymapcTBa B CBSI3HU C
Teopueil HpaBcTBeHHOCTH : B 2 T. Cankr-IlerepOypr : Cnoso, 1907. T.1. 656 c.;
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environmental law space are subject to legal regulation, legal acts and can
now become the object of study of environmental law doctrine.

3. The impact of environmental law doctrine
on the state environmental policy formation
and the environmental legislation systematization

In addition to the above, it should be noted that the state environmental
policy is a category: a) “dynamic” related to innovative development;
b) aimed at satisfying public and private interests; c) functionally linked to
other priority areas of public policy; d) implies a plurality of species of
subject-object composition; e) it is based on the competitive basis of the
use of natural resource potential; f) requires effective economic and legal
measures to take advantage of natural resource potential; g) has a long-
term character; h) promotes the modernization of the system of measures
for the protection and reproduction of natural resources; i) ensure the
improvement of the legal system for environmental policy; j) should aim
at achieving international environmental quality standards, etc.

In today’s context, state environmental policy should be developed
on the basis that the main landmarks of the right to use natural
resources should be the conservation of biological and landscape
diversity, restoration of environmentally polluted territories, protection
and reproduction of natural resources, compliance with environmental
security requirements of the population and territories. In view of the
above, we give the definition of “state environmental policy” (as a
component of state policy) — a system of legal, organizational,
economic, social, ideological and other measures of the state, which
are taken to preserve nature safe for nature, protection of life and
health population, the achievement of harmonious interaction between
society and nature, protection, rational use and reproduction of natural
resources. However, this is only one side of the problem, because in
the formulation of national environmental policy, one should not forget
that nowadays national laws, among other things, should be brought
into line with EU requirements, and the conclusions set out in the
analytical note “Analysis of the Experience of European Cooperation
as for the Formation and Implementation of Environmental Policy

Tuxomupo JI.O. Ilpocrtip npaBoBuii. Bemuka ykpaiHcbka OpUAMYHA EHLUKIONEMIs :
y20T. T. 2 : ®inocodis npasa / peaxoi.: C.I. MakcumoB (ronosa) ; Hail. akaj. npaB. Hayk
Vxpainu ; [H-T nepxkasu i npaBa im. B.M. Kopeuskoro HAH VYkpainu ; Hau. ropua. yH-T
im. fIpocnaBa Mynporo. Xapkis : IIpaso, 2017. C. 703-707.
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Institutions and Instruments” should become the guiding provisions.
Therefore, according to this document, the principles of EU
environmental policy recognized: 1) the principle of subsidiarity (joint
action in those areas in which an individual country cannot cope alone,
or more coordinated solution of the problem in more than one state);
2) the principle of preventive (preventive) actions; 3) the precautionary
principle; 4) the principle of compensation for damage to the
environment by eliminating the damage at the initial stage of its
occurrence; 5) the principle of environmental orientation, when any
activity is carried out taking into account the needs of the environment;
6) the polluter pays principle, the effectiveness of which was
substantially strengthened in 2004 by Directive 2004/35/EC on civil
liability for environmental pollution; 7) the principle of integrating
environmental policy into the design and implementation of all other
policies®.

Furthermore, as it is also stated in the note, due to the trends of the last
decades and due to the need to improve and update the environmental
policy, the list of environmental protection measures has been expanded.
In addition to the adoption of framework laws to ensure a high level of
environmental protection, the EU has introduced a number of new
instruments (some used in Ukraine): a) LIFE is a financial instrument for
environmental protection, its introduction contributes to the development,
implementation and updating of environmental policy and laws of the EU;
b) environmental agreements, which include obligations to comply with
the environmental aspects of the operations of enterprises and the use of
methods to encourage the voluntary implementation of environmental
measures; c) environmental duties and taxes, that is, the application by
Member States of fiscal instruments to improve the effectiveness of
environmental policies and ensure their compliance with EU law;
d) support programs for NGOs active in the field of environmental
protection; €) integrated product policy: The Commission presents a
strategy to strengthen and change the focus of production-related
environmental policies to promote the market for environmentally friendly
products and, ultimately, to stimulate public debate on specific issues;
f) the European Environment Agency (through which political resolution-
makers and the public are able to obtain reliable and reliable

8% Amani3 0cBiZy €BpOIEHCHKOrO CIBPOGITHALTBA MO0 (GOPMYBAHHS i BTINCHHS
IHCTUTYIIH Ta IHCTPYMEHTIB eKoioriyHoi momituku : adamT. 3an. URL:
http://www.niss.gov.ua/articles/840/ (date of access: 28.01.2020).
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environmental information); g) eco-labeling of products (aims at
promoting products with reduced environmental impact, compared to
other products in the same group); h) the EMAS Environmental
Management and Environmental Audit System (EMAS), which is used to
improve and improve the environmental performance of European
organizations, as well as to provide relevant information to the public and
stakeholders; i) environmental impact assessment (EIA) of certain public
and private projects; j) assessing the environmental impact of the
implementation of plans and programs to promote the integration of
environmental aspects at the stages of their development and adoption;
k) environmental audits by minimum criteria, thereby achieving greater
compliance as well as uniformity in the application and implementation of
EU environmental laws by providing minimum criteria for the
organization, post-control and publication of the results of environmental
audits in all Member States; I) The European Pollutant Release and
Transfer Registry (PRTR), which maintains public access to
environmental information, which, in turn, prevents or reduces pollution
in the long term®,

However, the establishment of the essence, content and purpose of
environmental law doctrine depends on an understanding of its nature. The
idea of filling the concept of “environmental law doctrine” comes by
exploring certain approaches to its interpretation. The first is related to the
category of “influence”, that is, consideration of the relevant systemic
influence of natural law doctrine and other ideological factors on
environmental consciousness, culture, and way of social life for the
formation of stable and deep knowledge, modern legal development of
environmental relations.

From the point of view of the second approach, the definition of the
concept under study (“environmental law doctrine”) is connected and can
be considered through the category “function” as a consistent, systematic,
directed activity of the state and its organs, public associations,
organizations, scientists, aimed at formation of a certain system of
environmental knowledge, consciousness, legal understanding of the
doctrines, environmental-legal science and state environmental policy.
According to O. O. Zozulia, the current state of the legal system requires a
fuller use of the law-making potential of the legal doctrine and the

8 Amaniz 0cBiZy €BpOIEHCHKOrO CIIBPOGITHALTBA MOA0 (POPMYBAHHS i BTINCHHS
IHCTUTYII Ta IHCTPYMEHTIB eKoioriyHoi momituku : adamT. 3am.  URL:
http://www.niss.gov.ua/articles/840/ (date of access: 28.01.2020).
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realization of its basic functions — stabilizing, guiding, heuristic,
regulatory, evaluative and predictive®.

The proponents of the third approach believe that the environmental
law doctrine is formed under the influence of natural law doctrine as a
methodological platform and is regarded as a process of positing the
provisions of natural law in environmental laws. Like any process, it is
characterized by certain content, due to historical, economic, social,
ideological, political and environmental factors, has certain components:
information, evaluation (formation of values), regulatory, legitimation
(necessity of regulations), and organizational ones. In the fourth, the
conceptual provisions provided for by the environmental law doctrine is
implemented by incorporating the doctrinal provisions into the text of
regulatory legal acts or direct reference thereto by taking into account
during their adoption by law enforcement authorities, as well as the actual
effect of legal doctrine as a form of law.

Based on the concepts of the fifth approach, the adoption of regulatory
acts is related to the need to consolidate the principles of environmental
law doctrinal provisions of state environmental policy. Therefore, the
environmental law doctrine is recognized, i.e. it is due to the reflection of
its provisions in the programming documents political, economic and
other orientation, regulatory and legal acts, contractual and customary
regulations, to resolutions adopted by the public authorities.

CONCLUSIONS

In view of this, it can be stated that the national environmental law
doctrine is a kind of sector legal doctrine, its system-forming element,
theoretical and methodological foundation of the legal system, source
(form) of environmental law; its basis is the provision of universal
scholars of environmentalists who have scientific value and are recognized
by the legal community, which serves as the basis for legitimizing the
doctrine in the public consciousness, possible official recognition by the
state. In addition to the above, based on it, strategic directions of state
environmental policy are set, prospects for further development of
environmental laws, conceptual approaches to solving environmental
problems are introduced and scientifically substantiated, and most
importantly, it can be a regulator of public environmental relations.
Considering all this, we should add that the main function of the

& 3o3ynst A.A. JIokTpuHa B COBPEMEHHOM IIpaBe : JHC. ... KaHJ. opua. HayK. CaHKT-
IerepOypr, 2006. C. 11.
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environmental law doctrine should be to promote the creation of a basis
for law-making and enforcement. In other words, reflecting the dominant
views in the society of representatives of environmental law schools on
environmental law, its value and role in the life of the society,
environmental law doctrine is a kind of basis for the development of
environmental legal regulations, justifies the need and expediency of
fixing the law, is an important factor in accelerating the process of
becoming law. It has such features as science, consistency, efficiency and
stability, etc.

The environmental law doctrine should promote: a) its use in the
law-making process, in the development of legal acts and their
adaptation to European standards; b) formulation of legislative
definitions that will gradually be transformed into an important part of
environmental regulations; c¢) development of the Concept of
development of environmental law and laws; d) further codification of
environmental laws; e) development of state environmental policy, etc.
In the current context of the process of reforming environmental laws,
it is advisable to talk about the establishment in the courts of a
mechanism for authorizing environmental law doctrine by adopting
judgments under the provisions thereof. Natural law doctrine is a
significant factor in the ordering of environmental law doctrine,
environmental relations, as it is a dynamic category, able to take into
account environmental public interests and balance them with the
private, and the needs of the society — with the personal environmental
needs and rights of citizens.

In view of the foregoing, as well as civilization challenges, Ukraine
first needs to activate law-making, modernize environmental law
doctrine, relying on concepts which will be revised, relevant provisions
of science, state policy, legal understanding and, consequently, law
enforcement. It is required to institutionalize the components of
environmental law doctrine in the system of environmental laws,
which becomes a decisive condition for the further development of
statehood and optimization of the rule-making process. The latest
philosophical and legal ideas that can positively influence the
improvement of the environmental laws (legislative environmental
process) should be the basis for that. The environmental law doctrine
should become an effective means of harmonizing the system of
environmental law and laws, contribute to the definition of the main
directions of state environmental policy, and take into account the
requirements of the world community and human values.
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SUMMARY

The influence of environmental law doctrine on the development of
state environmental policy and legislation is analyzed in this article.
Drawing on methodological approaches, the environmental law doctrine is
considered as the branch legal basis of environmental law, state
environmental policy, which is institutionalized in environmental
legislation and is an integrating set of legal and scientific interpretations
and views on law, within which legal forms of cognition of the law and
legal phenomena, principles, concepts, terms and constructs are
developed, methods, means, techniques of perception, understanding and
interpretation of its sources, systems, structures, etc. are substantiated.

The purpose of this article is to consider and to streamline the
theoretical and methodological background of the environmental law
doctrine formation, to outline perspective directions of establishment and
to determine the features of its application in national policy improving, in
particular for the environmental legal relations reforming, and further
systematization of environmental legislation in the context of European
integration and sustainable development, as well as to represent our own
vision of this issue.

It is proved that further systematization of environmental legislation
should take place on the basis of elaboration of a single scientific doctrine,
which will contribute to the correct interpretation of legal norms,
overcoming contradictions, collisions and gaps in the current
environmental legislation of Ukraine. At the same time, it is concluded
that the key task of our country in the context of European integration is to
create a coherent, logically agreed national environmental law doctrine as
a theoretical basis of the rulemaking processes and to form a single legal
space.
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