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Anomayis. Ha nidcmasi cucmemHozo nidxody asmopamu
npoaHanizosaHi cyvacHuil cmaH, npobaemu i nepcnekmusu HayKkogoz2o
docaidixceHHs1 3azasnbHoOmMeopemu4Hoi kamezopii npasosoi cucmemu
cycninbcmea. Mamepiaau npucesaveHi meopemuko-memodoa02iYHUM
npobaemam  HoOpMye8aHHs ~ma PpoO3BUMKY Nnpasosgoi  cucmemu,
MexaHizmis ii gpyHkyioHyeaHHss ma e3aemodii 3 iHwumu coyiaabHumu
cucmemamu (ekoHoOMiKol0, Mopaaal, NoAiMukorw ma iH.). 3micm
3anponoHosaHux mamepiasaie eidnosidae memi | 3a80aHHAM
docaidxceHHsl. B Hux npasosa cucmema po3zasidaemubcsl K npedmem
meopemuko-memodo/102iuH020 Ni3HAHHS, i Mema, @yHkyii ma
cmpykmypa. [Ipasosa cucmema xapakmepusyemscs ik cmabiaizyoqutl
i opeamuizyrouuti ¢akmop (4uHHuk) cycninbcmsea. CucmemHi
docaidxiceHHs1 npaeosoi cucmemu  Cychiaibcmed ChpsIMOBAHI Ha
8UsI8/1EHHS1 MA 3’SICY8AHHS 8HYMPIWHIX 38°83Ki8, npoyecis i MexaHizmis
ma 308HIWHIX eniugie, siKi 3abesneuyrombe ii edHicmb, yisicHicme,
as8mMoHOMHIicmb ma cmabiabHicmo,

Bcryn
3MiHM, [0 HUHI BiJ0yBalOTbCA y CYCHIJIBHUX BiJIHOCHHAaX Ta
conjasbHUX 3B’s3KaX, MOB’sI3aHi i3 po30yA0BOI TPOMaASHCHKOIO
CyCIIJIbCTBA fIK OCHOBM INpaBOBOlI JepXaBu B YkpaiHi. [IpaBoBa
Jlep’kaBa € croco6oM peaJiizanil rpoMaZiTHCBKOr0 CyCHiJIbCTBa, HOro
nosiTudHo ¢opMoro. ['poMajsiHCbKe CYCHiJIBCTBO SIBJISIE CO6OIO
$opMy MoeIHaHHSA MPUBATHHUX i CyCHiJIbHUX iHTepeciB. BoHO € TUM
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ColliaJIbHUM CepeJIOBUINEM, B AKOMY peasi3yeTbCS GiJbIIiCT MpaB i
cBO6OA rpoMajsiH Ta ix 06’eaHaHb. HallBaXIMBIiLIUM eieMeHTOM
rpOMaJIHCbKOT0 CyCHiJIbCTBA € OPUAUYHO BiJIbHUM iHAUBIA,

OfHUM i3 TOJIOBHMX HaNpsIMiB mHpolecy po30yZOBH TIPoOMajisH-
CbKOTO CYCIJIbCTBA € CTBOpPeHHS1 e(eKTUBHOTO TI'POMa/ICHKOr0
KOHTPOJIIO 3a JifJIbHICTIO opraHiB Biaagu. [Ipu npoMy came fepkaBHa
BJIaJla, 10 6a3yeTbCs HAa NPUHIMINAX JeMOKpaTii Ta BepXOBEHCTBA
npaBa, € MepeAyMoBol0 GOpPMyBaHHS I'POMaZSHCBKOIO CYyCIHiJIbCTBA.
OTxe, rpOMa/IsTHCbKE CYCMiIbCTBO € CIIOCOO0M COL[ia/IbHOTO KUTTS, 10
6a3yeTbcsl Ha mpaBi Ta JeMokpartii. [IpaBo Bizirpae HaazBUYaliHO
BOXK/JIUBY PpoOJb |y mponeci po36ynoBM i (QYHKUiOHYBaHHS
IrPOMaJITHCBKOI'O CYCHiJIbCTBA, Y 3B'SI3Ky 3 UMM ICHye HaraJjbHa
norpeba y nepeocMHCJIEHHI MiZIX0/iB [0 PO3YMiHHS CYyTHOCTI camMoro
npaBa, Koro MicIid i TpU3HaYeHHS Y )KUTTI CyCIiJIbCTBA.

OckiJIbKM NpaBO € CKJAJHUM, KOMILJIEKCHUM fIBUILEM, TOMY
AKTyaJIbHUM IIMTAHHAM JJIF 3arajbHol Teopil IpaBa € BUKOPUCTAHHSA
CACTEMHOro IMiAXoAy [0 aHaJli3y pi3HOMAHITHUX IPaBOBHUX
KaTeropii i npoueciB. KpiMm Toro, akTyaJsbHIiCTh 3arajibHO-TeOpeTUY-
HOTO J0CJIi/PKeHHsI Tpo6JieM PO3BUTKY Ta PYHKI[iOHYBAaHHS MPaBOBOi
CUCTEMM B yMOBaX po36yJ0BU rPOMaZIIHCbKOTO CYCHiIbCTBA 3yMOBJIeHA
HU3KOKW TPUYHH, 30KpeMa: COLiaJbHUMHU (3MiHHU Y CTPYKTYypi
CYCIIJIbCTBA, coljjaJIbHUX  3B’sI3KaX, CYCIIIJIBHUX Bi/[HOCHHAX),
TEOPeTUYHUMH (MOTPeOO0 KOMILJIEKCHOTO aHaJsi3y CyTHOCTI, 3MicTy i
¢$opM IpaBOBOI CUCTEMH CYCIJIbLCTBA), MPAaKTUYHUMH (HEOOXiAHICTIO
nifgBuUIeHHS epeKTUBHOCTI MpaBOBUX MPOIECIB, L0 BiJOYBAIOTHCS
BCepeArHi MPaBOBOI CUCTEMH ).

JocnimxeHHsAM nuTaHb pOopMyBaHHS Ta PYHKLIOHYBAHHS IPABOBOI
CUCTEMHU CYCIiJIbCTBA 3aliMasiMcad Taki BiJJloMi YKpaiHCbKi BueHi-
npaBo3HaBLi, fk: B. BabkiH, A. 3aeup, O. 3aituyk, M. Ko3smw6pa,
B. Koneituukos, B. Onpuiuko, H. Onimenko, M. Op3ix, B. Iloropisko,
[1. PabinoBuy, A. CesriaHoB, 0. lllemMiyyeHko Ta iH. (30KpeMa, BUALILIN
ApykoM: y 2002 p. - [IpaBoBa cuctema: npo6semMu Teopii, H. OHimenko;
y 2006 p. - Bctynm gmo Teopil mpaBOBHX CHCTeM, 3a 3arajbHOIO
penakuieto O. 3aituyka i H. Onimenko; y 2008 p. - I[IpaBoBa cuctema
Ykpainu: ictopis, ctan Ta nepcnektuBu (Tom 1. MetopoJioriyHi Ta
icropuko-TeopeTnyHi npo6sieMn GOpPMyBaHHS i PO3BUTKY IMPaBOBOI
cucteMu YKpaiHy, 3a 3ar. pef. M. LiBika, O. [letpumuHa); y 2012 p. -
[IpaBoBi cuctemu cy4acHocti, 32 pegakuieto 0. lllemmydenka). llum
NUTAHHAM NPUCBSITUIIU CBOI AOCHiAKeHHs i 3apy6ixkHi BueHi, 30kpeMa
®. Ayman, P. Banzin, B.BepuxeMm, P. [laBua, K. HetoH, A, Yotcos,
JI. ®pigmen, [x. XepcT Ta iHIL
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Kareropisi «mpaBoBa cucTeMa» YyBiHILJIA Z0 HayKOBOro 006iry
BiTuM3HAHOI opucnpygeHnii y 80-x pokax XX cT. 3a Lel 4ac cTaaucs
[eBHI 3pylleHHd Yy BHUKOPUCTAHHI CUCTEMHOro migxoay [0
JIOCJIi/P)KeHHS NPaBOBUX SIBUL, 30KpeMa, Bi/J0yBaeTbCsl HAKONUYEHHS
MOHATIMHOrO anapaTty LUX AOCJi/KeHb, YCBiJOMJIEHHS] BHYTPIiLIHIX
MexaHi3MiB  MpaBoBOi  cucTeMH, 3'ACyBaHHA  CTPYKTYpHO-
JyHKILIOHAIBHUX 3B’ A3KIB MiX ii CKJIalOBUMU eJleMEHTAMHU Ta iH.

OfHak Npu LbOMY CJiJ, KOHCTAaTyBaTH, L0 HaTelep y rajiysi
3arajibHOi Teopil mpaBa Tak i He BAajgoca copMmyOBaTH
yHiBepcaJibHe BH3HA4eHHS CaMOT0 NOHATTSA «IpaBoOBa CHCTeMa
CycnizibCcTBa», JAOCi TpPHUBAlOTh HAYKOBi Cyllepeykd LIOAO0 HOro
CYTHOCTI Ta CTPYKTYpHU i T.A.

Bce ne, Ha Hauly JyMKy, € CBifUEHHAM TOrO, L0 ¥ 3aCTOCYBaHHI
CHUCTEMHOTO IigX0Ay B MpoIeci JOCTipKeHHS MpaBa MU IepeOGyBaEMO
JIMILle Ha MOYaTKy LUIAXY, a NoJaJjblii ychmixu i JOCATHEHHA y Lil
JISJIBHOCTI CTaHYTh MiATPYHTAM HOBHUX NOIJIALIB | HOBOTO MUCJIEHHS
y IpaBO3HaBCTBI.

Y  3anpomoHoBaHMX MaTepiajax BHUKJIaJileHI  pe3yJbTaTH
NpOBEJEHOTr0  aBTOpaMM  JOCJi/PKEHHS  3araJbHOTEOpPETHUYHUX
npo6JieM po3yMiHHSA NIPaBOBOI CUCTEMHU CYCHiJIbCTBA.

1. CucTeMHU aHAJII3 Y IOpUCIIPY AeHLiT

HaBkoaumiHid  cBiT  ckJagaeTbcad 3 6e3Jsivi  cHUCTeM.
CHUCcTeMHICTb — Lle 3arajbHa BJIACTUBICTb 06’€EKTUBHO icHyMOYOI
€JIHOCTI CBiTy, HOTO CTPYKTypOBaHOCTI i B3aeM03B’s13ky [15, c. 5].
CucrteMa - CJ0BO TIpeLibKOr0 MOXOJKEeHHs, L0 B MNepekaaji
o3Hayae (ckjJajHe, TNO€AHAHe) YTBOpeHe 3 eJIeMeHTIB, 4YacTHH,
oavHULb. CHcTeMa - Ie CYKyNHICTb B3aEMO3YMOBJIEHHX Ta
B33aEMOINOB’SI3aHUX eJieMeHTiB, wo ¢GOpMYyIOTh €EJUHE IiiJe,
B3a€EMOJiIOTh MiX co6ol0 Ta cepejgoBuiieM. Cuctema - 1e
f6araToacrnekTHa, KOMIIJIEKCHA KaTeropis, mijJ, sikol, 30KpeMa,
posyMioTb: 1. TlopAafok, 1o 3yMOBJIEHHUH NpaBUJIbHUM,
NJIAHOMipHUM pO3TallyBaHHSIM Ta B3aEMHUM 3B’S3KOM YaCTHH
yoro-Hebyb; 2..3. ®opma, opranisauisg, O6ymoBa 4Yoro-HebGyJb
(mep>xaBHUX, HOJITHUYHHUX, TOCIHOAAPCbKUX OAUHMIb, YCTAHOB |
T.iH.); nax, pexum // Popma cycmibHOro yCcTpow, opraHizarif.
4. CyKynHiCTb fIKUX-HeOyJb eJIeMeHTiB, OJHWHUIb, YaCTHH,
00’eHaHUX 3a CNiJIbHOIO 03HAKO0, MPU3HA4YeHHsAM. 5...6. By/j0oBa,
CTPYKTYPa, 110 CTAHOBUTb €JHICTb 3aKOHOMIPHO PO3TalllOBAHUX Ta
dyHKIiOHyOYHX YacTHH i T.A4. [7, c. 207].
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3arasibHi ysIBJIeHHs Ta 3HAHHSA, 10 chOpMyBaJvc y HpoLeci
HAyKOBOI'O [JOCJiJ»KeHHA Pi3HOMaHITHUX CUCTEM He3aJIeXKHO BiJ IX
npupoau (disuuHoi, 6GiosoriuHoi, comiasbHOi Ta iH.), YTBOPIOIOTH
Teopito cucteM. OCHOBHUM METOJIOM JOCJipKeHHH, AKUH BUKOPHUCTO-
BYETbCSl 3a3HAYEHOIO TEOPi€l0, € CUCTEMHUM aHaJli3, CYyTHICTb SIKOTO
MOJIATAE y LiJICHOMY, KOMILJIEKCHOMY HiAXOAI A0 [JOCJiJpKEeHHS
PI3HOMaHITHUX CUCTEM, 30KpeMa, y BU3HAYEHHI IX MeTH, CTPYKTYPH,
JyHKIiN, BHYTpIiLIHIX i 30BHILIHIX 3B’A3KiB Ta iH. CUCTeMHUH aHasi3
SIBJISIE COOOI0 METO/0JIOTiI0 KOMILJIEKCHOTO JIOC/iPKeHHSI TPUPOAHUX
abo conjaJbHUX SIBUIL Ta MPOLECiB, 3 METOI MHiZiBUILEHHS SIKOCTi U
06rpyHTOBaHOCTI iHQopMalii Ta AOCTOBIPHOCTI OTPUMAHUX 3HAHb.
TakuM 4YHMHOM, SIKIIO CHUCTEMHICTb € OO'EKTMBHOI BJIACTUBICTIO
MaTepiaJbHOro0 i YXOBHOTO CBIiTy, TO CUCTEMHUI aHaJli3 € OCHOBHUM
Croco60M HOoro mi3HaHHS.

CucTeMHUH aHasli3 JIeXXUTb B OCHOBI CHUCTEMHOrO MiJX0Ay [0
HAyKOBHUX JOCJi/PKEHb Ta NPAKTUYHOrO BHUpIIIEHHS Opo6seM, L0
[IOCTAalOTh y MpoLeci iCTOpUYHOrOo PO3BUTKY JOACTBA. [loTpeba y
CUCTEMHHUX JOC/Ti[PKEHHAX 3yMOBJIEHA IPAKTUYHOK HeoOXiAHiCTIO
LIJTICHOTO, CUCTEMHOI'0, KOMIIJIEKCHOTO 3aCBOEHHA Ta NepeTBOPEHHHA
NPUPOJHUX | coLlia/IbHUX YMOB *KUTTHA. KpiM TOro, cy4acHi TeopeTH4Hi
3HaHHA Ta I[paKTU4YHa [idJbHICTb HACTIJIBKU CHeljaai3oBaHi Ta
AudepeHIiioBaHi, 1110 BAHUMKAE HarajbHa NoTpeba B ix cucTeMaTHU3allii
Ta iHTerpauii 19 popmyBaHHs (BiAHOBJIEHHSI) 3arajibHOro, EJUHOrO
ySIBJIEHHS NIPO COLia/IbHYy MPAKTHUKY i CyCHIJIBHUM PO3BUTOK 3arajoM.

CucTeMHi foC/TiKeHHS CIPSIMOBAaHI Ha BUSIBJIEHHS Ta 3’ICYBaHHSA
BHYTpIlIHIX 3B’sI3KiB, mpoueciB i MexaHi3MiB, a TakoX 30BHIIIHIiX
BIUIMBIB i KOpJAoHIB (MeXx), sKi 3a0e3me4yyl0Th IiJIiCHICTB,
aBTOHOMHICTb Ta CTabinbHICTh OyAb-fKOi cucTteMu. CHUCTEMHUU
miJxia nepen6avyae NOEAHAHHS KiJIbKOX aclleKTiB, 30KpeMa:

1) CHUCTEMHO-KOMIIJIEKCHOTO, SIKWH TIOJIATAE y BCTAHOBJIEHHI
(BUsIBJIEHHI) CKJIa[0BUX eJIeMeHTIB (YaCTUH) JOCIiIKyBaHOI CUCTEMU
Ta MPOIECiB, 0 B HiHl Bi/10YBarOThCH;

2) CUCTEeMHO-CTPYKTYpPHOro, $SIKMH TMoOJsATaE Yy 3'siCyBaHHI
BHYTpILHIX 3B’I3KIB i 3aJie)KHOCTeN MiXK eJleMeHTaMM JOCJiKyBaHOi
cucremy, GopMye ysiBieHHs po il BHYTpilIHIO opraHisanito (6y10By);

3) cucteMHO-OYHKI[IOHATIBLHOTO, IKUM MOJISITA€ ¥ BCTAHOBJIEHHI Ta
3'sacyBaHHi QYHKIIH, A/ BUKOHAHHS SIKUX i CTBOpeHa BiJmoBizHa
CHUCTEMa;

4) cUCTEMHO-LIJIbOBOTO, SIKMH TNOJISATAE Y BU3HAYEHH] 3aBJaHb i
3’scyBaHHi 6aKaHUX PE3YJIbTATIB, JOC/TIPKEHHIO IKUX Ma€ CHPHUSTH
JOCJIipKyBaHa CUCTEMa;
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5) cucTeMHO-PeCypCcHOTO, IKUH MOJISITA€E B peTeJIbHOMY BUSIBJIEHHI
pecypciB, MmoTpi6HUX A QYHKIIOHYBAaHHS CUCTEMH, 3 METOIO
BUpILIIEHHS CUCTEMOIO Ti€el UM iHIIO0T Npo6aeMy;

6) CHUCTEeMHO-IHTerpal[iiHOTO, IKHU MOJIATAaE Y PO3KPHUTTI 03HAK
Ta BJACTUBOCTEN CUCTEMH, 1110 3a6e3neuyroTh ii €AHICTb, HisicHICT
Ta 0COOJINBICTD;

7) CHUCTEMHO-KOMYHIKaI[iHHOTO, SIKHM MOJISATAa€E Y BCTAHOBJIEHHI
30BHIIIHIX 3B’A3KIiB J0OCiKYBaHOI CUCTEMU;

8) cucTeMHO-iCTOpUYHOIO, SKUW Jae 3MOry HpOCAiAKyBaTH
PO3BUTOK JAOCJIPKYBAHOI CUCTEMH, NPOHJIeHI Hel eTanu, CydacHUU
CTaH Ta MOXXJIMBI epcneKTuBH [13, c. 14].

3 or/iiAy Ha €MHI BUXiJHI MOCTy/JIaTH 3arajbHOi Teopil cucteM i
CUCTEMHOT0 aHaJi3y cJ1ijJ 3a3HaYUTH, 110 Oy b-siKa CUCTeMa IOBHHHA
HiMOpsAAKOBYBaTUCh TNPUHANWMHI JeAKMM BHUMOraM CHCTEMHOCTI
(cknagaTucs i3 B3aEMONOB’sI3aHUX i Oe3nocepeAHbO B3aEMOAIHOUUX
CTPYKTYPHUX  €JIEMEHTIB, MaTH BiJHOCHY  CaMOCTIHHICTB,
BiflocoGJuieHicTh Bif iHIMX 06’€KTiB, MaTH BHYTPIIIHIO LiJiCHICTDH
To1o) [8, c. 15].

[Ipu bOMy He0O6Xi/[HO 3BepHYTH yBary Ha Te, 110 6y/ib-IKa CUCTEMa
XapaKTepU3YETbC TaKWUMHK 3arajJbHUMHA O3HAaKaMU: €LHICTIO,
LJTICHICTIO, CTPYKTYpPOBAHICTIO, IHTErpOBaHICTIO, ABTOHOMHICTIO,
cTabisbHicTIO. BTiM mopsz i3 3aralbHUMH 03HaKaMHM KOXKHa CHUCTeMa
Mae i Bj1acHi cnieniu¢ivyHi pucH.

lllo/to BU3HAYEHHS MOHSATTS «CUCTEMa» HeOOXiZJHO 3a3HAYUTH, 1110
icHye 6e3stiu pi3HUX BU3HAueHb, SIKi MPOMOHYIOTH yyeHi-dinocodu,
COLi0JIOTH, OPUCTU. Y3araJbHUBIIM iX, MOXXHa 3pPOOUTH BHCHOBOK,
010 CUCTeMa - Lie YINOpAJKOBaHA CYKYIHICTb eJIeMeHTIB, B3aEMO-
NOB’SI3aHUX | B3AEMOJIIOYMX OJWH 3 OJHHUM, siIKAa Ma€ BiJIHOCHY
CaMOCTIMHICTb i OpraHiuHy €HICTb, XapaKTEPU3YETbCSA BHYTPILIHbOIO
IisicHicTIO i aBTOHOMHICTIO pyHKIioHYBaHH# [10, c. 546].

HaTtenep MM mifidLLIA [0 TakKoro eTamy pPO3BUTKY HAyKOBUX
JOCJIi/PKeHb, KOJIM, IPOJOBXYOYM BJOCKOHAJIIOBATU 3araJbHOHAYKOBI
ySBJIEHHSI LOJI0 CUCTEMHOCTI, HEOOXIIHO MepexoAuTH [0 X 3acTocy-
BaHHA y KOHKDETHMX Trajly3aX 3HaHb, 30KpeMa, Lie CTOCYETbCA |
topucnpyzeHuii. CUCTeMHICTb - lie BJIACTUBICTb MpaBa, 110 3yMOBJIeHa
KOMILJIEKCHUM XapaKTepPOM CYyCIJIbHUX BiJIHOCUH, §IKi MOTpPeGYTh
MPaBOBOTO YIOPsAKYBaHHS (peryJiloBaHHsS i OXOPOHHM), i HOJSAraE y
MOEHAHHI NMPaBOBUX eJIEMEHTIB ([KepeJ, MPUHIUIIB i HOPM MpaBa,
IOpUUYHOT IPAKTHKM i MPaBOCBiJOMOCTI) 3a LIJIbOBUMH, 3MiCTOBUMH i
JYHKLIOHAJIBHUMHM O3HAaKaMU y CTPYKTYPHO YIOPSAKOBAHY €IHICTb.
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Ocki/JIbKM NPaBO € HaJ3BUYAMHO BAXX/IMBUM COL[ia/IbHUM SIBUIIEM, SKe
Ma€ CKJIaJHUH, KOMIUIEKCHUW XapakTep, caMe TOMYy JJs MOro
JLOCJIi/PKeHHS Ta 3’sICyBaHHSA Miclid i poJti y cycniibHOMY KUTTI JOL/IBHO
i BapTO 3acTOCOBYBaTH CHUCTEMHMH aHasi3. CUCTeMHUH aHali3 y
JOCJII/PKeHHI IpaBa JacTb MOXJIUBICTb PO3KPUTU CKJIaZL, CTPYKTYpY,
3'sacyBat OyHKNii i Iiji MpaBOBOI CHCTEMH, BCTAaHOBHUTU 3B’SI3KH
Ta JOCJIIUTHU MIPOLIECH, LL[0 PO3KPUBAIOTH Ii CYyTh Ta IPpU3HAYEHHS.

2. 3arajbHa XapaKTepHCTHKA IPaBOBOi CUCTEMH CyCliJIbCTBa

[IlpaBoBa cucteMa - Le oOJHAa i3 LeHTpaJbHUX HPUJAYHHX
KaTeropiii, BoHa IOCiZjlae NpoBifHe Micle y CBITI NpaBOBUX ABUILL.
[IpaBoBa cucTeMa - Lie He BUNIaIKOBUM Habip IOPUJUYHUX eJIEMEHTIB,
HasgBHUX Yy TOMY 4M IHWoOMYy cycniabcTBl. lle 3yMoBiaeHui
00’€EKTUBHHMMM 3aKOHOMIPHOCTSIMM pO3BUTKYy Ta VCBiZoMJeHUN
CYCIiJIbCTBOM KOMILJIEKC B3aEMO3YMOBJIEHUX, B3a€EMOIOB'SI3aHUX |
B3aEMO/I0OYUX NpPABOBUX e€JIEMEHTIB, AKHH BUKOPHUCTOBYETHCA
CYCIiJIbCTBOM [1JIs1 JOCSTHEHHS OCTaBJEHUX Nepej]; HUM Lijiel.

[IpaBoBa cucrteMa - Iie coljiaJibHUNA PeHOMEH, SKUM BUHHUKAE Ha
NeBHOMY eTalli pPO3BUTKY JIOJCHKOrO CYCHiJIbCTBA, 3YMOBJIEHUH
norpe6aMy i 0COGJUBOCTAMH KWOTro PO3BUTKY, i XapaKTepHU3YEThCS
LJIICHICTIO, BiJHOCHOIO CaMOCTIiMHICTIO, CTIHKICTIO Ta aBTOHOMHICTIO
¢byHKIioHyBaHHA. BoHa Ma€ 06G’€KTUBHHUM XapaKTep, OCKiJIbKHU ii
CKJIaJl, CTPYKTypa, ¢yHKIioHa/bHE NpPU3HAYEHHS Ta LiJbOBa
CIPSIMOBAHICTb He 3a/1eXaTh BiJl BoJIi i 6akaHb OKpeMUX iHAUBIAIB.

CyyacHa  HaljioHa/lbHa  IOPUCOPYJEHIiA  XapaKTepHU3yETbCA
6araToMaHITTSIM BU3HauYeHb NOHATTS IPABOBOI CUCTEMHU CYCHIIbCTBA.

bararo3HayHicTb BH3Ha4YeHb I[IPaBOBOI CUCTEMH, HAABHICTb
pi3HUX TBep/KeHb, MOTJISJIB Ha I[l0 KaTeropito, crnenudidyHicTb
aBTOPCHKUX MOTJIS/IB CBi[4aTh PO aKTUBHY TBOPYY PO3POOKY TaKoi
npo6JIEMH, PO MOIIYKH HAaWGI/IbII YiTKOI i MOBHOI XapaKTePUCTHUKHU
JOCJiI>KyBaHOr'0 MPAaBOBOTO SIBULLA.

[Towmyku, siki BeAyTb y4YeHi y Lild raaysi, € IOMiTHUM BHECKOM Yy
noJaJbliMd pPO3BUTOK IOPUAMYHOI HAyKW, JalTb KOHKPETHUH
MaTepias JiJis BAKOPUCTAHHA y MPaKTHUYHI# AisibHOCTI [2, ¢. 20-21].

BigoMmi ykpalHCbKi BYeHI BHM3HA4alOTb IIPAaBOBY CHUCTEMY K
peasbHICTh, L0 OXOIJIKE BCHO CYKYINHICTh BHYTPIIIHbOY3TOJXKEHHUX,
B3aEMONOB’AA3aHUX, COLiaJbHO OJHOPIJHUX HOPUAUYHUX 3ac06iB
(aBum), 3a pgomoMorow sKUX odiniiHa BAaZa  crpaBJise
pery/asiTUBHO-OpraHi3alilHui i cTabini3yrouuid BIJIMB Ha CycHiIbHI
BilHOCHHH, NOBEAIHKY JI0fiel (pery/roBaHHs, 403Bijl, 3060B’s13aHHS,

71



[Ipo6sieMy ny6/1iYHOrO Ta IPUBATHOTO IIpaBa

3a00pOHy, NepeKOHaHHA | NMPUMYyC, CTUMYJ/IIOBAaHHA ¥ 0OMeXKeHHs,
npeBeHIlisl, CaHKIis, BiAnoBiganbHicTh Tomo) (Oximenko H.) [8, c. 18]
abo K 06’€KTHUBHE, iCTOPUYHO 3aKOHOMipHE NpPaBOBe SIBUIIE, SIKe
BKJIIOYA€E y cebe B3aEMOIOB’si3aHi, B3aEMO3yMOBJIEHI Ta B3aEMO/Iir0Yi
KOMIIOHEHTH: MPaBO i 3aKOHOAABCTBO, 110 MOT0 BTIJIIOE, PUAUYHI
YCTAaHOBU Ta WOPHUAMYHY NPAKTHUKY, CyO'€KTUBHI NpaBa i 060B’s3KH,
MpaBOBiAHOCKHY, PaBOBY ifeoJorito Ta iH. (OHimenko H.) [8, c. 37],
abo fAK cucTeMy BCiX IOPUAWYHUX SBUI, SKi iCHYIOTb y MNeBHIH
JepxaBi 4yM rpyni fepxas. [lo CkIafly Takoi CUCTEMU BXOIATH, K
npaBUJIO, TaKi NpaBoBi eseMeHTH: 1) pi3Hi MpaBoBi akTH (POpUIUYHI
HOpMHU 3 IX 30BHIIIHIMH [mJKepesaMH, O06'€KTHUBOBAaHI aKTH
TJIyMa4yeHHsI Ta aKTHU 3aCTOCYBAaHHS LUX HOPM), @ TaKOX Ji/IbHICTb
BiANOBIZHUX CY6’€KTIB 3i CTBOpPEHHS, 3MiHM YU NMPUNHUHEHHS TaKUX
akTiB; 2) pi3Hi Buau mnpaBocBimoMmocti Ta ¢opmu (3acobu) il
BUSIBJIEHHS; 3) CTaH 3aKOHHOCTI (colLia/IbHUN peXUM BiJMOBiAHOCTI
disuuHoOi AisinbHOCTI cy6’ekTiB mpunucam 3akoHiB) (PabiHoBuu I1.)
[14, c. 194], a6o sk cdopMoBaHy miJj BIJINBOM 00 €KTHUBHHX
3aKOHOMipHOCTe PO3BUTKY MEBHOTO CYCHiJIbCTBA CYKYIHICTb ycCix
HAOro nNpaBOBHX SIBHUIL, IKi 1epebyBalOTh Y CTAJUX 3B’s13KaxX Mi>k C06010
Ta 3 {HIIKMMU CcOLia/IbHUMU SIBUILAMM, 1110 3abe3nedye i LiJicHICTH,
PO3BUTOK Ta npaBoHactynHicTsb (Jlyk'ssvoB /1) [9, c. 515].

Jesiki oco6yiMBOCTI iCHYIOTP y BHU3HA4YeHHI eJIeMEHTIB MpPaBOBOI
CUCTEMH Y MpaBO3HaBLIB 3apy6ikHUX KpaiH. Tak, aHrIiicbKuit
npaBo3HaBelb K. HpI0TOH BBaXkag, 1110 MpaBoBa CMCTEMA BKJIIOYAE y cebe
Cy[lOBY CHUCTEMY, 3arajibHi NPUHUUIOM [JiAJbHOCTI CyZiB, Npouenypy
po6oTH cyaiB, ap6iTpak, aAMiHICTPaTUBHI TPUOYHAIH, YIOBHOBAXKEHUX
napJaMeHTy, NPUCDKHUX 3acigaTteniB, mnpodeciiiHy migrotoBky
IOPUCTIB, AisVIbHICTD a[IBOKATIB, [iSVIbHICTh IOPUAWYHUX OCi6, 10
NpeJCTaBJIAITb KOPOJIBCbKY BJaZly, [eHepaJIbHOro MpoKypopa i
reHepasIbHOIO COJIICITOPa, KOMICIt0 3 pi3HUX MOXKJIMBOCTEH.

AMepukaHcbkui npaBo3HaBenpb E. AssieH ®apHcBopr BuAijse
Taki OCHOBHI CTPYKTYypHi €JIeMEHTH IIpaBOBOI CUCTEMH, {K:
IOpUAMYHA MiJroToBKa i npodecis, 3akoHOJaBYa CUCTeMa, CTAaTyTHE
npaBo i ApyropsHi Jpkepesa npasa, NpolecyaabHe paBo, IPUBAaTHE
i my6sivHe mpaBo.

AmepukaHcbkui npaBosHaBelb /JJK. Kadsain Hamae 6inbin
IIMPOKe TJyMadyeHHs NMpaBoBoi cucTeMU. BiH pakTHYHO OTOTOXHIOE
[IpaBo i IpPaBOBY CUCTEMY, BBOJAAYH B Il CTPYKTYpy TaKi eJleMeHTH, fK:
IopUdYHa npodecisi, cyjoBa cUCTeMa, CyA0Be MpolLiecyasbHe MPaBo,
KOHTPAKTH, 3aMOoAiTHHA KO/U 0cO6aM i BJACHOCTi, HeI6AUIUBICTD,
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IpaBo CNaAKyBaHHs, yTPUMaHHS HeJ[i€3JaTHUX 0Ci6, IOKyMeHTallisl y
coepi ToproBesbHOro 06iry, mpaus ¥ ynpaBiaiHHS, Kopropaliii,
TOBAapUCTBA, LLII06, po3JiydeHHs, IPaBO HEPYXOMOCTI, MpaBo KyImiBJIi-
NpOJaXy, NaTEHTHU, aBTOPCbKe NPaBO i TOProBeJibHI MapKH, 3aXUCT
MOKYIILS, CUCTeMa paBa, BepxosHuii cyx CILIA [2, c. 16-18].

Ha BigMiHy Bif mnpaBo3HaBLiB KpaiH 3arajbHOro Mpana,
NpeJICTABHUKU [lep>KaB pPOMaHO-TEPMAHCBbKOI Tpynu Jel0 Livpuie
PO3IJIS/Ial0Th eJleMeHTHUH CKiaJ, mpaBoBoi cucteMu. Tak, K. KapboHbe
BBaXKag, 1110 [IpaBOBa CUCTeMa — Iie KOMILJIEKC eJIeMeHTIB, Kl oeJHaHI
MiXK CO0010 He BHUIIAJIKOBO, a HEOOXiJHUMHM 3B’sI3KaMH Ta BiHOCMHAMM.
Borasazai maHcbkoro mpaBa 3a pefakuieto I. FammenbTodda-XaHceHa
MNOHATTS MPABOBOI CUCTEMH I MpaBa OTOTOXHIOEThCA. [Ipu mpomy y
CTPYKTYpy IpaBOBOI CUCTEMHU BXOJAATb TaKi eJleMeHTH, fK:
KOHCTUTYIiiHe ¥ aJMiHiCTpaTHBHE NMPaBO, B3aEMO3B'I3KU MiXK HUMHU,
ciMellHe mnpaBo, CHaJKOBe TMpaBo, 3arajbHe INpPaBO 3000B’si3aHb,
KOHTPAKTH, 3000B’fI3aHHS, 1[0 BUHUKAIOTH i3 COPUYMHEHHS MIKOJAH,
NIPaBO BJIACHOCTI, TPAHCIIOPTHE NPaBo, TPYAOBE MIPaBo, NPaBO KOMIIAHIH,
CTpaxoBe IpaBo, NIPaBO iHTeJIeKTYa/JbHOI BJIACHOCTI, aHTUTPECTIBCbKe
3aKOHOJABCTBO, MiXXHApOJHE MpHUBATHE NPaBO, KpHUMiHa/bHE MpPaBo,
npoliecyajibHe npaso [2, c. 19].

Y TeopeTHYHOMY MO/Jie/II0BaHHI CTPYKTYPHU NPaBOBOI CUCTEMH 3a
3aKOHaMH 1 MeTOoAO0JIOTIYHUMMU NPUHUUNAMHU CUCTEMHOIO MiAXOAY
Ha/I3BUYallHO BaXXKJIMBO BPAxOBYBaTH TPU BeJUKi OJOKM CHUCTEMHUX
3B’s3KiB, AKi 6araTo B YoMy BU3HA4YalOThb i MO/I€JIb.

[lo-nepuie, 1e 3B’SI3KH, 110 OMNOCEPEAKOBYIOTH BILUIMB iHIIMX
COLjaJIbHUX CUCTEM Ha IIPaBOBY CUCTeMY. be3CyMHIBHO, 1110 BOHH TI€l0
4yH iHLO0I0 Mipoio GOpPMyIOTh MPABOBi SIBUIIA, 3yMOBJIOIOTh IX 3MICT.
[x MoXHa HasBaTM CHCTEMHHMM G6JIOKOM TeHETUYHMX 3B’fA3KIB,
30BHILIHIX CTOCOBHO IpaBa. 3po3yMisio, 10 CIOAU BXOJATb 3B'S3KU
[IPaBOBOI CUCTEMU 3 €KOHOMIKOIO, IIOJIITUKOIO, i/1€0JI0Ti€X0, MOPAJIJIIO
To110. [Ipy 11bOMY HAETbCS MPO KOHKPETHI BiHOCHHU M)XK HUMH, L]0
BUpaXKeHi y BiZIOBIAHUX MeXaHi3MaX B3aEMO/I1 i B3aEMOBILJIUBY.

[lo-mpyre, 1le 3B’SI3KM 1 B3aEMO3aJIEXXHOCTI BCepeArHI caMoi
IpaBoOBOi CUCTEMM. IX MOXKHA HA3BaTH CUCTEMHMM 6JIOKOM 3B’A3KiB, 1110
BUP&XalOThb BHYTpILIHIO oOpraHisalilo npaBoBol cuctemu. Lle
HacaMmIepeJ, MixrajnyseBi 3B'sI3KH, B3a€EMOJisl NPaBOBUX iHCTUTYTIB,
¢$bopM npaBa, HOPM NpaBa i MPaBOBUX BiJHOCHH, OPUUIHOI AisJIbBHOCTI
Ta BiZ|IIOBIZIa/IbHOCTI, IPaBOTBOPYOCTI Ta IIPaBO3aCTOCYBAaHHS TOILO.

[lo-TpeTe, 3B’A3KH, 10 BUKJIWUKAKTHCA 3BOPOTHUM BILJIMBOM
MpaBOBOi CUCTEMHU Ha iHIII collia/ibHi cucTeMHU [6, c. 263-264].
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TakuM 4YHMHOM, JOCHIJKEHHA IpaBOBOI CUCTEMH IIOJATAE Y
BCTAHOBJIEHHI Ta 3'sicyBaHHI NpUYUH 1I BUHUKHEHHS, 3arajbHUX
3aKOHOMipHOCTel Ta crnerudiyHUX 0cobuBoCTel il dopmyBaHHS, ¥
PO3KPUTTI il cK/IafZy, CTPYKTYPH, GYHKI[IOHAJILHOTO MPHU3HAYeHHS Ta
[[iIOBOI CHOPSMOBAHOCTi, B3aEMO3B’A3KY 3 I{HIIUMHU COIL[iaJIbHUMU
cUCTeMaMH Ta B3aEMO/ il Mi>k HUMU.

Yci conjasbHi cucTeMH SBJASAIOTH COGOI YAaCTUHY CYyCHiJbCTBA.
CycnisibCTBO, CBOEIO Yepromw, € MyJIbTUCUCTEMOIO, 1110 BKJIIOYAE y cebe
€KOHOMIYHYy, NOJIITUYHY, IPaBOBY, KyJbTYpHY Ta iHILII MiZCUCTEMH.
OTxe, mpaBoBa CUCTeMa TAKOX He MOXe iCHyBaTH I03a COLiyMOM U
icHye JiM1lle B cycmiabCTBi [1, ¢. 497].

TakuM 4uHOM, yci collia/sbHiI CHCTeMHM NMOB'si3aHi MiX cob6oro Ta
B3a€EMO/JiI0OTb y IHpoleci cycniipHOro po3BUTKYy. EkoHoMika (Bif
JMIaBHBOT'PELIBKOTO — CIOCi6 a60 MUCTEITBO Xa3siWHYBaTH) € cHeporo
3abe3ne4eHHAa MNOTpe6 JIOAWMHMA 1 CycHibCTBa, IO BKJIOYAKOTH
BUPOOHUIITBO, PO3MOJiJ, OOMIH Ta CIOXUBAaHHA MaTepiaJbHUX 6J1ar,
a TaK0X BIJHOCHHH, 1110 BUHUKAIOTh Y LIUX pOLiecax.

B €KOHOMIYHiN cdepi 3abe3nevyeThCs 3a/l0BOJIEHHS
dyHaMeHTaIbHUX JIIOJCBKUX TOTPEO Ta CTBOPIOIOTHCS YMOBHU JJIs
3abesnedeHHs ycix iHmMKUX notpeb [9, c. 36-37]. La cdepa cycninbHOI
JiSIBHOCTI Ma€ TIpPYHTYBaTHCh Ha 3aKOHax €KOHOMIKM (3akoHi
BapTOCTi, 3aKOHI MPOMO3uIii Ta NONUTY, 3aKOHi rPoIIOBOro 06iry Ta
iH.) Ta BiANOBifaTH eKOHOMIYHUM HOpMaM (HOPMi BUPOBITKY, HOpMi
4yacy, HOpMi 06CJyroByBaHHS Ta iH.), EKOHOMIiYHi 3aKOHU i HOPMH
TicCHO NoB’sI3aHi 3 HOpMaMM NIpaBa, NIPaBOBUM peryJoBaHHAM. [lo-
neplle, CTaH €KOHOMIYHOTO PpO3BUTKY CYyCHiIbCTBA € OJHUM 3
OCHOBHHUX YMHHMUKIB, 110 NpPU3BeJM [0 BUHUKHEHHA CaMOro IpaBa
(moain mpami, nepexiz 10 ToBapHOTO BUPOGHUIITBA Ta iH.). [lo-apyTe,
€KOHOMIiYHi BiIHOCMHU (TOBapHO-TPOIIOBI BiJHOCHHH, BiTHOCUHU
BJACHOCTI i T.A.) NOTPeOyOTh MpaBoBoi persaMeHTaljii, To6TO
HaZlaHHA iM lopuAWYHUX ¢GopM (IHCTUTYT BJIACHOCTI, iHCTHTYT
KymiBJIi-IpoAaxy Ta iH.).

[lpaBoBa cucTeMa TMOKJHWKaHa CTabijgisyBaTM  e€KOHOMi4yHi
BiJHOCUMHH, JAUCLMIIIHYyBaTA Y4YaCHUKIB TOCIOAAPCHKOl JisJIbHOCTI,
CHPUATH TOUIYKY B JIAGIPUHTI eKOHOMIYHUX MeXaHi3MiB Takux, sKi
MOXYTb CIIPUATH Y [10JJ0JIaHHI KDU30BUX SBULL, B €KOHOMIL, NiHATH 11
Ha fAKICHO HOBUM piBeHb. Bif fAKocTI HOpPMaTUBHHMX akKTiB, LIO
peryJjoTh BiJHOCMHU Yy cdepi eKOHOMiKM, IX CBO€YaCHOCTI Ta
JOLIJIBHOCTI 3a/1€KaTh JOCATHEHHS [10CTaBJIEHOI METH, IepeTBOPEHHA
rocro/iapcbKoro MexaHiaMy Ha epeKTUBHY i THYUKY cucTeMy [8, c. 45].
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OTxXe, TMpaBO 3aKpilJIIOE CTaH E€KOHOMIYHOrO PpO3BUTKY
CycmiJibCcTBa, 3abe3nedyye MOro BiJj NPOTUIPABHUX MOCATAHb |
BOJHOYAC CTUMYJIIOE MOT0 MOAANbIINN PO3BUTOK.

CTOCOBHO 3B’sI3KiB i B3a€EMOil MpaBOBOi CHUCTEMH 3 iHIIUMH
COLiaJIbHUMU CUCTEMaMU CJiJ; 3a3HAaYUTH, L0 BOHA € Pi3HOBUIOM
peryJIATUBHUX COLIaJIbHUX CHUCTeM, 0 fKUX, KpiM BJIaCHe IpaBa,
Ha/lexxaTb MoOpaJib, eTHKa, noJjituka Ta iH. [losiBa Takux cucreMm
3yMOBJIeHAa MNOTpPe60l0 CyCNiJibCTBA B YNOPAAKYBaHHI CycmiJibHUX
BiHOCUH. PeryJysTUBHI cuCTeMM MalTb CIIJIBHY MeTy, a caMe
3abe3neyeHHs] MUPHOTO CIiBiCHYBaHHs JIlOJlell y CycninbCTBi, ane fo
JOCSATHEHHS LIiel MeTH KOXKHa i3 HUX iJle BJaCHUM IIJISIXOM.

Mopasib sIK perynsaTop NoBeJiHKHU JoJel chopMyBasach paHile 3a
iHmi perynaTUBHI cucTeMu. B Hill 3HaWULIM CBOe BiJoOpakeHHs
VABJIEHHSI JIIOJled Tpo [J00po, CIpaBeAJMBICTh, OOGOB'S30K, YeCTh,
riggicte i T.4. [lpyHUMNM Mopasi - Le OCHOBOIOJIOKHI Hadasa Ta
BHUMOTH, L0 TOLIUPIOIOTHCS SIK HA OCOOMCTE, TaK i Ha CyCHisIbHE XXUTTA
JIIOAWHU. BOHU KOHKPETU3YIOThCS ¥ HOpMaX, 10 PETYJIIOITh MOBEAIHKY
JIOAUHU 32 TMEeBHUX JKUTTEBUX OOCTaBHUH. [apaHTaMu IXHBOTO
JOTPYMaHHS, 3 OJHOr0 OOKY, € COBIiCTb (K YCBiZIOMJIEHHS, TIOYYTTS
MOpaJIbHOI BiZANOBIAA/JIBHOCTI 3a CBOX NOBEJIHKY, CBOI BUMHKU Iepef,
CaMHUM C000I0, JIIAbMH, CYCIJILCTBOM), a 3 iHIIIOTO — FPOMa/ICbKa AyMKa
(migTpuMka a6o ocya). Mopasp Mae 3araJbHUE XapaKTep, BOHA
NOLIMPIOETHCS Ha BCi 663 BUHATKY Bi[HOCHU Y CYyCHIJIbCTBI.

[TosiThKa K peryaaTop CycniJIbHUX BIJJTHOCUH TAKO>X CIIPAMOBaHa
Ha VYHOOpAAKYBaHHA CycHiJibHOro oKATTA. lle ynopsaakyBaHHA
6a3yeThbCsl HA HEOOXiTHOCTI y3ro/PKeHHs iHTepeciB OKpeMHUX JIIO/EH,
collia/IbHUX TPYyI, CIIJIBHOT MiX C060I0 Ta iHTepecaMM CyCHiJbCTBa
3arajioM. Y TOJITHUII Ile y3ro/pKeHHS BiZIOYBAa€TbCS BUXOJASAYM i3
CHiBBiJHONIEHHS CWJ 1 ToJiTU4YHOI ponisbHocti [9, c. 55].
Jlo OCHOBHUX  MNOJIITUYHHUX NPUHLUMUIOIB  HajJeXaTb  MNPUHLUI
HapoJO0BJaJA/AdA, IPUHLUII CyBepeHiTeTy HapoAy, NPUHLMUI €LHOCTI
JepxkaBHOI BJaAu Ta I moAiny Ha Tpu TiakM (3aKOHOJABYY,
BUKOHAaB4YY Ta Cy/IOBY) Ta iH.

OTxe, mpaBoBa cUCTeMa iCHye nopsaj 3 IHIIMMU CHCTEMaMU,
BiIMIHHUMH 3a 3MiCTOM, €JHICTIO, CYTHICTIO, XapaKTepoM 3B’sI3KiB
MiXK eJleMeHTaMH, 3a CTYIIeHeM iHTerpoOBaHOCTI eJIeMEeHTIB i CTPYKTyp
[1, c. 498]. BoHa BUHHKAE pa3oM 3 iHITUMH COIiaJIbLHUMU CUCTEMaMH
(ekoHOMiKOI0, MOpaJLIO, peJiiri€lo, eTUKOI, MOJITUKOW Ta iH.), €
pe3yJIbTaTOM HAaKONMYEHOI'0 iCTOPUYHOIO [OCBiZly Ta PO3BUBAETHCA
BiZMOBIAHO 0 COLjiaJIbHUX 3MiH.
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[IlpaBoBa cucTeMa Ma€ BJacHi, crnenudiyHi BJACTUBOCTI, fKi
BUAINAITE I cepeJ, IHIWMKX couiaJbHUX cucTeM. lle Hacamnepep
CTOCYETbCA CaMOTO TIpaBa fAK YHIBEpCAJbHOrO peryJjsaTopa
CYyCIIJIbHUX  BiJHOCUH. 30KpeMa, [paBO € HOPMaTUBHUM
peryssiTopoM, Lie O3HA4yae€, L0 HWOro BUMOTM MOLIMPIOKOTHCA HA
HeBH3Ha4yeHe KoJI0 0Cib, TOOTO Ha BCiX, XTO NMOTpaIIse€ Mij ioro Aito,
KpiM TOro, oro HOpMU OYAyTh peasii3oBaHi CTiJIbKH, CKIJIbKH Y
IbOMy BHUHHUKa€ noTpeba. IlpaBoBi HopmMu € <¢opMaabHO
BU3Ha4YeHHUMHY, A Iie 03Havae, 1[0 B HUX TOYHO i MOBHO (0ZHO3HA4YHO)
cbopMyIbOBaHI MpaBWJa MOBEAIHKHY, SKi 3HaXOASATh CBOE 30BHILIHE
opopMJIeHHs Yy THCbMOBHUX JiXepesax (MpaBOBUX 3BHYaAX,
mpene/ieHTax, [JIOroBOpax, 3aKOHOJABCTBi). BusHaueHicTh €
000B’I3KOBUM €JIeMeHTOM INPUHIUIIy BepXOBEHCTBa MpaBa, 1[0 Ma€
Ha MeTi rapaHTyBaTHU KOXXHOMY MOKJIMBOCTI K CKOPUCTATHUCH CBOIM
MpaBoOM, TaK i BUKOHAaTH IOPUAUYHUN 000B’S130K, Nepe6auyBaHiCTh
110/10 TPAaBOMIpHOCTI Ta HacaiAkiB cBO€El noBefiHku [9, c. 77]. [IpaBo
Mae 3araJibHOOGOB sI3KOBHUH XapaKTep, Iie 03HAYaE, 1[0 HOr0 HOPMHU €
6e3yMOBHUM KepiBHULTBOM [0 [ii, IKi He MiJI/IiraloTb 06rOBOPEHHIO
abo OIiHIli 3 TOYKHU 30Py iX JOIIJBHOCTI abo pamioHaJbHOCTI, a ix
peanisalis rapaHTy€eTbCS MOXJIMBICTIO 3aCTOCYBaHHA IIPUMYCY, 110 €
NpepOraTHUBOI0 Jiep>kaBu. HeoOXiZHO 3a3HAUMTH, 110 OKPEMO B3sATa
HOpMa IIpaBa He B 3MO3i yHNOpAAKYyBaTH CYCIHiJIbHI BiJJTHOCHMHH, AKi
MawTb CKJ3aJHUH, KOMIJIEKCHHMH XapakTep, a TOMy JJs ix
peryJ/iroBaHHs Ta 3aXUCTY BUKOPUCTOBYIOTb CUCTEMY PAaBOBUX HODM,
sKi B3aEMOJiI0Th Mixk co6oto (cuctemy npaBa). Kpim cucteMmu npasa,
AK CYKYIIHOCTI B3a€EMOJil0YMX HOPM IpaBa, MNpaBoBa CHUCTeMa
BK/IIOYa€E ¥ iHmi eseMeHTH. 30KpeMa, A0 I CKJIaAy BXOAATH:
MPUHIUIIK PaBa, mKepesa (popmu) npasa, cy6’ €KTH NpaBa, IpaBoBa
CBiZioMicTb, lopuAuYHa (paBoBa MpaKTHKa), a caMe: PaBOTBOpYA,
[IpaB0O3aCTOCOBHA i IPaBOOXOPOHHA Ta iH.

[IpaBoBa cHUcTeMa BHUKOHYE HHU3KY BaXXJIMBHUX OYHKLIH y
CYCIIJIbCTBI, NiJf AKUMHU CJIiJ pO3yMiTH OCHOBHI HanpAMHU 11 BIVIUBY Ha
CyCHIJIbCTBO 3arajioM i CyCHUJIbHI BiIHOCMHM 30KpeMa 3 MeTOK IX
ynopsiikyBaHHs (peryJitoBaHHs Ta 3axucty). OyHkuil mnpaBoBoi
CUCTEMM PO3KPUBAOTb MexXaHi3M B3aeMoOJAil 1l CTPYKTypHHUX
eJleMeHTIB Ta TeHJeHLiN I po3BUTKY. /o HalBaXKIMBIilIUX YHKIiN
[IpaBOBOi CUCTEMH CJiJ BifHECTHU: IHTerpaTUBHY, KOMYHIKaTHUBHY,
peryJasiTUBHY, OXOPOHHY i cTabinizyouy.

[HTerpaTuBHa QyHKI|iA NPaBOBOI CUCTEMH MOJATAE B 06’'€JHaHHI
BCiX coljjaJibHUX CYy0’eKTiB Ta 3abe3leyeHHi €JHOCTI cycminbcTBa

76



[Tpo6sieMu my61iYHOr'0 TAa IPUBATHOTO NpaBa

IIJISXOM y3TOJPKEHHS pi3HOMaHITHUX (iHKOJIM NPOTHJIEKHUX)
iHTepeciB couiasbHUX Cy0’€KTiB Ta TOJAOJIAHHSA COIL{jaJIbHUX
KOHQJIIKTIB 3a OIIOMOT00 MPAaBOBUX 3aCO6IB.

KomyHikaTuBHa QYHKIisl MPaBOBOi CUCTEMH IMOJIATAE Y MOMHUPEHH]
cepe/, colliaibHUX Ccy6’eKTiB iHopMauii o0 HeoOXigHOI, J03BOIEHOT
a60 3a60pOHEHOI MOBE/IIHKH, 3aC06iB i CII0CO6IB AOCATHEHHS 6aXKaHUX
(HeoOximHUX ab0 [JOMYCTUMHUX) pe3yJabTaTiB, LUIAXIB peasizanii
Cy0’EKTUBHUX NpaB i IOPUAUYHUX 0OOB’A3KIB, HAC/AiAKIB MOpYLIEHHSA
I0pUAUYHUX 3a60POH.

PeryasTuBHa yHKLiA NpaBOBOI CHCTEMU MOJIATAE B YNOPAJKY-
BaHHI colja/bHUX 3B’SI3KIB i CyCHiZIbHUX BiAHOCHH, BU3HAYeHHS JiHil
NOBEJiHKA COIlia/IbHUX CYO'€EKTIB LLIAXOM HaJaHHA iM mpaB i
NOKJIa/IaHHS Ha HUX 000B’s13KiB, 260 iHIIMMU CJI0BaMHU, IepeTBOPEHHS
HaWBaOXJIMBIIINX CYCHIJIBHUX BIJHOCMH Ha INpaBOBI BiJJHOCHMHH, fKi
MalTb CTabiIbHUH, IPOrHO30BaHUH XapaKTep.

OxopoHHa OJyHKLis NpaBOBOI CUCTEMU TMOJSITAE y 3aXUCTI
CyCHiJIbCTBA | HaWBaXIMBILIMX CYCHIJIbHUX BiJHOCMH NpPaBOBUMU
3acobaMy, SIKi CIOHUpPAIOTbCS Ha HOPUAAYHY BiJNOBigaabHICTL i
MOXJIMBICTb 3aCTOCYBaHHA Jiep>KaBHOTr0 NpUMycy. BoHa peasnisyeTbcsa
LIJIAXOM 3aCTOCYBaHHA CHellia/lbHUX OXOPOHHUX IpPaBOBUX HOPM
KOMIIETEHTHUMU Cy6 EKTAMHU.

Crabisizyroua QyHKIlis MPaBOBOI CUCTEMH IOJISITAE Y 3a0e3nedeHHi
CTiKOTO CTaHy CYCHiJIbHUX BiJHOCUH Ta CTaJIOCTi CyCHiJIbCTBA, W10
BiZinoBiza€e KiHLeBil MeTi QyHKLiOHYBaHHS MPaBOBOi CUCTEMH, a caMe
dopMyBaHHS MPABONOPSAKY, 1110 6A3YEThCI HA NMPABOBUX LIIHHOCTSX
(cBOGOH, PiBHOCTI i CTpaBeI/IMBOCTI).

MeTow icHyBaHHSI Ta OYHKIiOHyBaHHSl IPAaBOBOi CHUCTEMU Y
CYCIiJIbCTBI € GopMyBaHHS i 3a6e3MedyeHHs CTIHKOT0 MPaBOMOPSAAKY.
[IpaBonOpsAAOK BilOGpaKa€ CTYMiHb YNOPSJKOBAHOCTI CYCHiJIbBHUX
BiIHOCHH, 1[0 BUHHUKA€E Ha OCHOBI peasizauii HopMm mpaBa, TO6GTO
BTiJIeHHsI IX MPUIIMCIB y >XHUTTs BCiMa Cy6'€KTaMHM TpaBa i sBJISIE
c06010 MiZICYMOK IPAaBOBOI'0 PEry/II0BAaHHS B3aEMO/iM Mi>kK HUMHU.

TakuM 4MHOM, NpaBoBa CHUCTeMa YMNOPSAAKOBYE HaWBaXKJMBilli
CyCHiJIbHI BiJJHOCMHM Ha MNiJcCTaBl 3arajbHOCOLiaJIbHUX YsABJIEHb
npo cBo6ojy, piBHICTE i cnpaBeanuBicTh. Li ysaBieHHs MaTepiasizy-
I0TbCAl Yy BUMOTax IPaBOBUX HOPM, BIANIOBIZAHO /10 IKUX Ta Ha MiACTaBi
AKHUX | 3[IMCHIOETBCA NpaBOBe peryJ/roBaHHA. [IpaBo fK CyKyIHICTb
[IpaBOBUX HOPM € HOPMAaTHUBHOK OCHOBOK IIPaBOBOI CHUCTEMHY,
CoLlia/IbHUM TpU3HAYEeHHAM $KOI € PperyJloBaHHA Ta 3aXUCT
CYCHIJIbHUX BiIHOCUH 3 MeTol0 (QopMyBaHHA Ta MNiATPUMKHU
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NpaBoOMOPAAKY Yy  CychmiJibcTBi  Ha  mifgcraBi  cTa6isbHOCTI,
nepen6a4yBaHOCTI i MPOrHO30BAaHOCTI CYCIIJIBHUX BiJHOCHUH, 10
rapaHTye ix noJjajblui 6e3nepekoJHUNA PO3BUTOK.

3. CTpyKTypa nIpaBoOBOI CUCTEMH CYCIiJIbCTBA

Byab-sika cucteMa y mpaBi sIK opra”HiuHuM mopsiiok nepepbadae
BJIACHI eJleMeHTH IbOTO MOHATTA, a caMme: 1) ckiag; 2) MinHUH
BHYTPpIillIHil 3B’A30K; 3) €AHICTB AK nisicHicTh [5, c. 310].

Bennke 3HaueHHd JJid PO3YyMiHHSA 3MICTy MNOHATTS HpPaBOBOI
CUCTEMM CyCHiJIbCTBA Mae pO3KpUTTA i cTpykTypu (ckiagy),
XapaKTEPUCTHUKA il CTPYKTYPHUX eJleMeHTIB, 3’sicyBaHHA 3B’A3KiB Ta
B3a€EMO/ii Mi>k HUMHU.

TayMauyHUU CJIOBHUK MOSICHIOE TEPMiH CTpPyKTypa fiK: 1. Bsaemo-
pO3MillleHHA Ta B3a€EMO3B’S30K CKJAaJ0BUX YacCTHH Iiijsoro, 6yzoBa.
2. YcTpili, opraHisanis yoro-He6yb, popma [7, c. 432].

3 TOYKHM 30py IHCTPYMEHTAJbHOTO NiAXOAY NMpaBOBa CUCTEMA — Lie
LjiJicHa cucTeMa B3aEMOINOB’I3aHUX NPABOBUX 3aco0iB, 110 3abesIe-
YYIOTh HOPMAaTHBHO-OpPraHi3aliiHUN BIJIMB Ha CYCHiJIbHI BiTHOCUHU
BHACJIZIOK iX BUKOPHUCTAHHSA Ta BiATBOpPEHHs Cy0€KTaMH NpaBa [/
JIOCSITHEHHSI CBOiX NPUBATHUX 1 mMy6s1iyHuX iHTepeciB [11, c. 87-88].

CTPYKTYpHHUMH eJleMeHTaMHU NPaBOBOI CHCTEMHU € NPaBOBi 3aco6H,
3a ZI0IIOMOTOI0 SIKUX peanisyroThbes il GyHKILii Ta gocAralTbCs L.
BoHu Bimo6paxarTe QYHKLiOHa/JIbHY CTOPOHY HPaBOBOI CHUCTEMH i
JalOTb MOXJIUBICTD BHU3HAYUTHM Miclle 1 poJib PpPi3HOMaHITHUX
npaBoBuxX sBUI y ii cTpykTypi. [IpaBoBi 3acobu - e OpUAAYHI
gaBulia (iHCTpyMEHTU Ta MNpOoLecHu), W0 y CBOIM €QHOCTI po6JAThb
MOXJMBMM ii icHyBanHsA. (CaMe dKocTi mpaBOBUX 3aco6iB
(BiacTUBOCTI), AKiI € CTPYKTYPHUMH €JIeMEHTAMH NPABOBOI CUCTEMH,
NepeTBOPIOIOTH II HAa €MHe, LiiiCHe IpaBOBe ABUIIE.

[IpaBoBi 3aco6u - 1 TOW IPUAUIHUNA IHCTPpYMeHTapiH, AKUH Mae
NpU3BECTH [0 /[OCATHEHHS Liijlel NpaBOBOro YHOpsAJKYBaHH:A
CyCHiIbHUX BiJHOCHMH. BOHU ABJSAIOTE CO60I0 IPUJUYHY TEXHIKY Ta
NpaBoOBi TexHOJIOTii, 32 JoOMOro sIKUX GOPMYETHCS NPABONOPAJ 0K
y cycninbeTBi. Jlo HUX HajlexaTb: NPUHLUWINMA i HOPMHM IIpaBa,
Cy6’€EKTHBHI IpaBa i PUIUYHI 000B’I3KW, HOPMATHBHO-IIPABOBi Ta
[IpaBO3aCTOCOBHI aKTH, Ipolec peaJsisalii HOpM IpaBa Ta Ipolec
NpaBOBOIO peryJII0BaHHS CYCIIiJIbHUX BiJITHOCHUH Ta iH.

[IpaBoBi 3ac00M XapaKTepU3YIOTbCS TaKMMU O3HaKaMH: a) MalOTh
I0pUAUYHY IPUPOAY, TOGTO 6a3y0ThCSA HAa MPABOBUX HOPMaX, BTi/IeH] y
IOpUANYHUX PopMax; 6) € y3araJbHIIUYUMHU NMPAaBOBUMH CIOCOOAMUY,
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10 3a6e3nevyyoTh iHpopMaIiiHUH, iIHHICHO-OpiEHTALiHHUN, MOTHBa-
IifHUH Ta peryJsiTUBHUU BIIMB Ha CYCHiJIbHI BiJHOCUHU; B) CIIpSIMO-
BaHI Ha [JOCATHEHHA KOHKPETHHUX LiJied NpaBOBOTO peryJIBaHHS;
T) Y CBOIH €IHOCTI 3a6e3Meuyr0Th QYHKIIIOHYBaHHsI TPAaBOBOI CUCTEMU
CYCHi/IbCTBA; I) BUKJIUKAKTh WPUANYHI HACTiAKY (BUHUKHEHHS, 3MiHY
ab0 NMpUNMHEHHS NPABOBIJHOCUH); J) 3a6e3IeyyloTbCs MOXJIMBICTIO
3aCTOCYBaHHA 3aX0/iB JepKaBHOT0 IPUMYCY.

[IpaBoBi 3acobu € pisHUMHU 3a 06cAroM Ta (QYHKLiIOHAJbHUM
npusHayeHHAM. OJHaK 3a BifCyTHOCTI Xo4a 6 0ZJHOTO i3 HUX IpaBOBa
CUCTeMa BTpaya€ CBil CeHC | 3Ha4eHHs, TOMY 1110 KOXXeH CTPYKTYpPHUH
eJleMeHT, KpiM BJIaCHUX, IPUTAMaHHUX Jiulle KoMy QYHKIiH, BUKOHYE
i 3arasibHi Asa Bciel cucteMu GyHKLii, TO6GTO JMiIe B3ATI Y €AHOCTI
BOHU MOXYyTb OYHKIIOHYBaTU sIK LijJicHa, €fuHa cucteMma. Takum
YHUHOM, ITPAaBOBi 3aC06M 06’€IHYIOTBCA ¥ CUCTEMY 3 METOI IPABOBOTO
yHOpsAKYyBaHHs CYyCIiJIbHUX BiAHOCHH, TOOTO IXHBOTO pery/Il0BaHHs
Ta 3aXUCTY.

B3aeMo03B’A30K e/ieMeHTIiB PaBOBOI CUCTEMHY, IX PYHKI[iOHYBaHHS
3YMOBJIOIOTb CaMe ICHYBaHHA IIpaBOBOI CUCTEMH, OCKIJIbKHU
i30JIbOBAaHO B PO3pPi3HEHOMY BUIJIA/J] BOHA iCHYBaTH He Moxe. ToMy y
JOCJiIKeHHI Lie€l KaTeropili [JOLIJIBHO 3acTOCOBYBaTH CHUCTEMHO-
CTPYKTYPHHUM NiJiXi/i, BUBYEHHS NPAaBOBOI CUCTEMHU AK 3arajoM, Tak i
YyacTUHaMHu [2, c. 9].

fAx CTpPyKTypHi e/JleMeHTH NpPaBOBOI CUCTEMH MOXKHA 3a3HAYUTHU:
IIpaBOBI LIIHHOCTI, IPUHLUIIA IIpaBa, HOPMHU IpaBa, CUCTEMY IIpaBa i
CUCTEMY 3aKOHOJABCTBa, mxepesa (popmu) mnpaBa, Ccy6'€KTUBHI
npaBa Ta IOPUJUYHI 000B’SI3KH, Cy0’€EKTH MpaBa, IpPUANYHI aKTH,
[PaBOBiIHOCUHHY, IPAaBOMIpHY NOBEAIHKY, NPaBOCBiOMICTb, IPaBOBI
MpOoLeCcH, 3aKOHHICTb, OPUAUYHY BiAMOBIAANBHICTD | AK pe3yabTar ii
GYyHKIIOHYBaHHA — IPABONOPSAIOK.

[lif, wiHHOCTAMM B HpaBi pO3yMilOThb LIHHOCTI, L0 iHTerpoBaHi
npaBoM. [IpaBOBI LIHHOCTI € y3araJbHEHHSIM COLaJIbHOTO JAOCBiAy i
€TaJIOHOM HAJIEXXHOTO0, OCKIJIbKU BTUIOIOTH Yy €061 cycminbHi igeanu
[4, c. 8]. BoHu BUpakalOTb «AyX» IpaBa, MIiCTATb y cO6i BiIoOpaKeHHSsI
CyCIJIBHUX ysiBJIeHb CBOOOJH, PiBHOCTI i crmpaBeJIMBOCTI; CIyTyIOTh
OpiEHTHpPaMHU y IpoLeci MPaBOBOrO PEryJIOBaHHS, TOOGTO BHUCTYIAIOTH
OCHOBOIO IIPaBOBOi CUCTEMH CyCIiIbCTBA. [I[paBOBI L[iIHHOCTI € KpUTEPiEM
OLiHKM mpaBa (3 OOKy iHAWBIA Ta CycHiJbCcTBA) i, 6€3CYMHIBHO,
BIUIMBAlOTb Ha BCi IpaBOBI IPOLIECH Yy CYyCHIJIbCTBI. Y MexaHi3Mi
PaBOBOTO PEryJIIOBaHHS BOHU NPOSBJSIOTBCA 4Yepe3 HeBia eMHi
(HeBiguy»xyBaHi) npupo/Hi npasa (i cBo604u) JHOAUHH, OCHOBOTOJIOXKHI
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JEeMOKpaTH4YHI  NpaBOBI  NPUHLMIIKM, ONTHMaJlbHe  IO€JHAHHA
(HopMaTUBHOrO Ta iHJWBIi/lyaZbHOTO PEryJilOBaHHS) iMIIepaTHUBHOrO i
JHCIIO3UTUBHOrO METO/iB IPAaBOBOT0 PeryJIl0OBaHHA i T.z.

[lpaBoBi miHHOCTI - 1[e BJacHe mnpaBoBi ¢GeHOMeHH, sKi
BU3HAYalThb 3MiCT, METY i CyTHICTb NpaBa, JiekaTb B HOr0 OCHOBI i €
3ac060M OCSITHEHHSI Ta INOsSICHEHHS MpaBoBOi peasbHOCTI [3, c. 94].
0co6/siMBO TiCHUU 3B’SA30K iCHy€ MK MNpPaBOBUMH LiHHOCTSIMH i
NpUHIMIAMU NIpaBa: AKLO LiHHICTb OPiEHTYE JisJbHICTb Ha GaXkaHy
MeTy, TO NpUHLUND (OpPMYJIOE 3arajbHi BHUMOTH 3abe3nevyeHHS
peasizanii Takoi MeTu (Hampuk/aZ, CIpaBeAJUBICTb K LiHHICTB i
NpUHLUI NponopuitHocTi) [9, c. 42].

3ara/jibHi IPUHIMIM NIpaBa — Lie OCHOBOIOJIOXKHI ifiel, 3acaau, aki
NoKJa/ieHi B 0CHOBY GOpMyBaHHs NpaBa Ta 3aCTOCYBaHHS OT0 HOPM.
BoHM BU3HA4YalOTh 3MiCT i COPAMOBAHICTB NpaBa 3arajoM. 3arajbHi
NpPUHIWIMN NpaBa BUPAXKAIOTbCS «AyXOM» IpaBa, a He «OYKBOIO»
3aKOHy, a TOMY, sIK IpaBWJIO, BOHU HeEOOOB’SI3KOBO MalwTb OyTU
chOpPMyJIbOBAHI ¥ TEKCTaX HOPMAaTUBHO-NPABOBHUX aKTiB. Y 3B’A3KY 3
YMM 3arajbHi NpUHLUNU TpaBa He GOPMYJIIOIOTH JeTajlell IpaBoOBOIoO
peryJitoBaHHs, Ta e i He iX QYHKIif, OJHAK BOHH MaIOTh OYTH
0060B’s1I3KOBO BpaxoBaHi y pasi 3acTocyBaHHS OyJb-sIKUX KOHKPETHUX
NMpaBoBUX HopM. [IpMHUMNMU NpaBa XapaKTEPU3YIOTbCS 3HAYHOIO
CTiMKicTIO i cTabiibHICTIO, MalOThb QyHAAMeHTaJbHUH XapakTep.
BoHu BHpakalTbcd, fAK MNpPaBUJO, Yy MaKCUMa/JIbHO 3arajbHUX i
VHiBepCJIbHUX HOPMAaTHBHHUX NPUIIKCAX, 00’€JHYIOTb yCi MpaBoOBi
SBUIA Y €AUHY CUCTeMy. 3arajibHi NPUHIUMIMN NpaBa MicTATb y co6i
HaKOMUYEHUN CYCMiJIbCTBOM [0CBiJl, CHCTEMOYTBOPIOIOYi MexaHi3MHU
Ta B3AaEMO3B'SI3KU 3 I{HIIMUMU PETYJAITUBHUMHU COLiaJIbHUMHU
cucreMaMu (MOpaJliio, ETUKOI0, HOJTITHKOIO Ta iH.).

3arasibHi HOPUHIMOM TNpaBa O6'€KTUBHO 3yMOBJEHI NoTpebaMu
CyCHi/IbCTBA B YHNOPAAKYBAaHHI CYCHIJIbHUX BiJHOCUH 3 METOO
3abe3neYeHHs iXHbOI CTabIBHOCTI, MPOTHO30BAHOCTI Ta Mepedavy-
BaHOCTI. IX 3MicT i cyTHiCTb 3yMOBJ/IeHi ysIBJEHHAMU IO CBOGOALY,
PiBHICTb 1 chnpaBeAsiuBiCTb. BOHM CJHyrylOThb THUMHU ifleajlaMU Ta
OpiEHTHpaMH, 0 SAKUX Ma€ NpParHyTH Ta OJHOYACHO IKUMU NOBUHHI
KepyBaTHUCh NPaBOTBOPYA, NPaBO3aCTOCOBHA i MpaBoiHTepIpeTaLiiiHa
JisIbHICTB. [HIIMMU c/lo0BaMy, 6yAb-IKUM BUJ, MPaBOBOI JifJIbHOCTI
Ma€ BiANOBiJaTH BHMOTaM 3arajbHUX NPUHLMIIB NpaBa. BrTineHHs
BUMOI LMX NPUHLUMIIB y KUTTA | € KIHLEBOI MeTOK IIpaBOBOI'O
VIOPSIAKYBAaHHSA CYCINUJIbHUX BiJHOCMH. TakMM 4YHHOM, IIpaBOBe
peryJiloBaHHS1 pO3NOYUHAETHCA i3 BiZIIOBIAHOCTI BCiX NpaBOBUX Aill Ta
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HOpPM BUMOTaM NPUHLMIIIB MpaBa Ta 3aBePUIYETbCA peasli3alli€lo IXHiX
BUMoOT [16, c. 37-38].

Jlo 3araJibHUX NPUHLMIIIB IpaBa HaJleXKaTh:

1) NOpUHIUI IPaBOBOi BUSHAYEHOCTI;

2) OpUHIMI ONPONOPLiHHOCTI;

3) mpUHIMI JOOPOCOBICHOCTI;

4) nOpuHUMI PO3YMHOCTI Ta iH.

BuMorn mnpuHIMOIB MpaBa 3HAXOJATb CBOE Bifjo6pakeHHs
y HOpMax MpaBa, TOOTO BOHW 3aKpilJIIOIOTbCA y HOpMax INpasa
Ta peaslli3yloTbcd 3a IX JgomnoMororw. Hopma mnpaBa € ojHiero
i3 leHTpa/IbHUX KaTeropiii mpaBOBOi CUCTEMHU CYCHiJIbCTBA, OCKiJbKH
[IpaBO YNOPALKOBYE CYCIiJIbHI BIiJHOCMHU Ha MiAgcTaBi Ta y
BiIOBIIHOCTI /10 MpPaBOBUX MoO/jieJiel, eTaJIOHiB, 3pa3KiB NMOBeJiHKU
cy0’ekTiB. BoHu (HOpMHU) € MEepPBUHHUMU, BUXIJHUMH eJieMEHTaMHU
npaBa 3arajioM. CaMe y HOpMi npaBa BifjoO6pakaloTbCsl OCHOBHI pucH
npaBa - O0’€EKTHUBHICTb, HOPMAaTHBHICTb, BHM3HauyeHiCTb, 3abe3mneye-
HICTb MOXJIMBICTIO 3aCTOCyBaHHSl Jep»aBHOro mnpumycy. OJHak
OKpeMO B3dTa HOpMa IIpaBa He B 3MO3i YNOpPAAKYBaTU CYCIiJbHI
BIJHOCMHY, a TOMY JAJd DperyjrBaHHA OJHOPIJHUX CYCHIJIbHUX
BiIHOCHH (TOOTO THX, SIKUM IIpUTaMaHHi MeBHI CIiJbHI pucy, abo TUX,
AKi XapaKTepHi /i eBHOI chepH CyCmiJIbHOrO KUTTS) HOPMH NpaBa
06’eJHYIOTbCA B iHCTUTYTH i ranysi npasa. Bci BoHU € camMmocTiiHUMU
eJleMeHTaMH CHUCTeMH IpaBa, fIKa BiJjoOpa)ka€ BHYTPILIHIO OyJ0BY
npaBa, K CUCTeMHU MpaBoBUX HopM. CucTeMa HOpPM I@paBa fK
CTaHAapTiB abo MacumTabiB NOBEOiHKU (AisJIbHOCTI) Cy0’€KTIiB
CTAaHOBUTb 3MiCcT mpaBa. 30BHilIHBOW (OpMOIO iCHYBaHHS NHpaBa €
cucTeMa 3aKOHOJABCTBA, fIKa SBJAE CO6GOI0 LiJICHY, y3Tro/pKeHy
CYKYNHICTb HOPMaTUBHO-NIPaBOBUX NpuUNuciB. HopmaTHBHO-MIpaBOBUM
npumnuc € GopmMor, HeoOXiHO JJI iCHYBaHHS HOpPMHU IpaBa, abo ii
30BHIIIHIM BHpas3oM. CucTeMa 3aKOHOJABCTBA HAJA€E IpaBy TaKy
cnenuoivyHy pucy, gk ¢opmanabHicTb. KpiM HOpMaTHBHO-IIPaBOBUX
IIPUIIKCIB, eJleMEeHTaMU CUCTEeMH 3aKOHOJABCTBA € HOPMAaTUBHO-
NpaBoOBi IHCTUTYTH Ta rajnysi 3akoHoAaBcTBa. CucTeMa IpaBsa i cucTeMa
3aKOHO/IaBCTBA CMiBBiHOCATHCSA MK c06010 K diiocodpcbKi KaTeropil
3Mmicty i ¢dopmu. BoHM € acnekTamMu iCHyBaHHS NpaBa y MHoro
06’€KTHBHOMY PO3yMiHHI, TOOGTO K pery/sTopa CyclniJIbHUX BiZJHOCHH.
[ came B 1ill AKOCTi, Ha Halle NepeKOHAHHs, BOHU € LeHTPaJbHUM,
CUCTEMOYTBOPIOIOYUM €JIEMEHTOM, HAaBKOJIO SIKOTO 006 €HYIOThCS,
IHTErpyrThCsl Ta CTPYKTYpPYHOTbCA BCi iHIOI eJeMeHTH MpaBOBOI
cucteMu cycninbcTBa. O6’'€KTHBHE NMPaBO CIPSIMOBYE GOPMYBaHHSA Ta
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JyHKIiOHYBaHHS BCi€l cucTeMH i KOXXHOTrO, OKpeMO B3sTOro, il
eJleMeHTa, i 10T0 BIVIMBOM BiZJ0YBAaETHCSI KOOPAUHALS AislIBHOCTI
BCbOI'0 KOMILJIEKCY €JIEMEHTIB cUCTeMH, (YHKI[IOHYBaHHSI KOXXHOIO
OKpeMoro eJjieMeHTa Ta BCi€l CUCTeMH 3arajoM. Y cucreMmi
06’ekTUBHOTO (MMO3UTUBHOr0) NpaBa IeHTpaJbHE Micle Iocijae
KOHCTUTYLif, Ha MiACTaBl AKOi, BIMOBIAHO A0 fAKOI i HA BUKOHAHHA
SIKOI 3/IMCHIOETHCSA NPaBOBE PEryJil0BaHHSA CyCHiJIbBHUX BiJHOCHUH, yCs
MpaBOTBOpYa i MpaBopeaJsizaliiiHa Ai/bHICTL cycmisibcTBa. Came
yepe3 BEpPXOBEHCTBO KOHCTUTYLii y cucCTeMi 06’€KTMBHOro
(mosuTHMBHOrO) mWpaBa  BiOYBa€TbCS  peasizalligs  MPUHLHUIY
BEPXOBEHCTBA NpaBa y CyCHiJbCTBI. llell MpUHIUI € BTUJIEHHAM yCix
3araJlbHUX 3acaj, MpaBa, 1[0 6a3yHThCI HA MPABOBUX LIHHOCTAX -
CcB0O6O/Y, PiBHOCTI i cipaBeAJIMBOCTI. | caMe BifnoBizHO A0 Horo BUMor
dopmyeThesa i QYHKIIIOHYE CcydacHa MpPaBOBa CUCTeMa. TaKUM YHUHOM,
NPUHLUI BEPXOBEHCTBA NpaBa Mae QpyHAaMeHTaJbHUU XapakTep i €
OCHOBOIO [IPaBOBOI CUCTEMHU IPOMAJAHCbKOTO CyCIi/IbCTBA.

OckiZlbKM HOpPMHM NpaBa fK NpaBU/a NOBEAiHKHA IMOBHUHHI OyTH
BiJOMI THMM y4YaCHMKaM CyCHIJIbHOTO >XKUTTS, 4YUIO IOBEJIHKY Ta
JislIbHICTh HEOOXiZJHO BpEeryJ/oBaTH, TO BOHH MalTb OYTH NMEBHUM
YUHOM MpOSIBJEHI 30BHi, TOOTO BHUpaXeHi y mNeBHUX QopmMax
(mxepesax). Y4aCHUKHU yperyJbOBaHUX MPAaBOM BiZJHOCHH 3aBJSKH
JDKepesiaM MpaBa OTPUMYIOTh iHdopMaljilo mpo Te, sKa MOBeJiHKa
BiZIOBila€  KpuUTepisAM NpPaBOMIPHOCTI, MalwTb MOXJUBICTb
NiATBEPAMTU YUHHICTh IPAaBOBOI HOPMU NOCUJIAHHAM Ha BifloBigHe
JhKepesio, B AsKOMY ii 3akpinseHo [9, c. 112].

®opma (mpxepesio) mpaBa — Iie 30BHIIIHINA BUpa3 MPaBOBHUX HOPM
uisixoM odiniiiHOro 3aKpinJieHHs iX 3MiCTy i, TAKMUM YMHOM, HaJJaHHSA
iM o03HaK 3arajbHOO6GOB’I3KOBOCTI. [IpaBWJIO TOBEAiHKH IEpPEeTBO-
PIOETHCS HA HOPMY JIMLIE ITic/Is HabyTTSA HUM NPaBoBoi GOPMH.

BusHaHUMUM [KepesaMM NpaBa y OiJbIIOCTI MPaBOBUX CUCTEM
CBiTy € HOpMaTHMBHI NpaBOBi aKTH, CyJOBI MpeLefeHTH, NPaBOBi
3BMYal, HOpPMATWUBHI MNpaBoBi goroBopu. CraTyc [xepesa Ipasa
TaK0X MalThb CyZ,0Ba MPAKTHKa i TpaBoBa JOKTpHHa [9, c. 113].

HopMmu mpaBa MoJie/iol0Th NMOBEAIHKY Cy0’€KTiB mpaBa (y4acHHUKIB
MPaBOBIJHOCUH) LUISIXOM MOEAHAHHS (y3ropKeHHs) iX Cy0’€EKTUBHUX
IpaB Ta OPUAUYHUX 060B’A3KiB. OTXKe, CyO’EKTHUBHI MpaBa i IpUANYHI
000B’SI3KM BiZirpaloTb poJib NPAaBOBUX 3aCO6IiB i, TaKWM 4YHHOM, €
CaMOCTIMHMMM eJleMeHTaMH NPaBOBOi CUCTEMH CYCHiIbCTBA.

[lix cy6’eKTUBHUMU NpaBaMU po3yMiloTh Mipy (Macuitab, Mexi)
MOXJIMBOI TOBeJiHKH YIOBHOBAaXKEHOI 0COOH, 1[0 CTBOPIOE s Hel
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BiAMOBiJHUMU IOPUJUYHUMU 060B’sI3KaMU 3060B’s13aHUX 0Ci6.

[lif 'opuguYHUMU 060B’I3KaMu po3yMiloTh Mipy (MaciTab, Mexi)
Ha/IeX)KHOI TOBEJIHKM 3000B’sI3aHOI 0COOW, IO 3a0e3MevYyeEThCSA
MOXJIMBICTIO  3aCTOCYBaHHS  MPUMYCOBUX  3axo/iB  (3aco6iB
IOpUAMYHOI BianoBigaabHOCTI) y pa3i il HeBUKOHaHHS (HEHAJIEXKHOTO
BUKOHAHHS a60 Bi[MOBH Bi/i BUKOHAHHS).

HocissMu cy6’eKTUBHUX NpaB i IOPUJUYHUX OOOB'AIBKIB € Cy0'€KTHU
npaBa. Cy6’eKT mpaBa - Iie ocoba, iKka HaJii/leHa NPaBOM O3HaKaMH
npaBocy6’ekTHOCT. Y cdepi npuBaTHOro mnpaBa cy6’€KTaMM IpaBa
pO3pi3HAITh QI3UYHUX Ta IOPUAUYHUX 0Ci6, MPaBOCYO'€EKTHICTL SKUX
CKJIAQZIA€ETbCA i3 MpPaBO3JATHOCTI, AI€3aTHOCTI Ta JeJiKTO3JaTHOCTI.
Y cdepi ny6siyHOro mnpaBa pO3pPI3HAIOTH Jep:KaBHI opraHd Ta Ix
nocazioBi 0co6H, a TAaKOXX OpPraHM MiCIeBOrO0 CaMOBPSIAYBAHHSA Ta IX
nocaZioBi 0co6y, ix NpaBocy6’eKTHICTb 3aKpinJieHa y ixHili KOMIeTeH1i.

Ha Hamy ayMmKy, Bci cy6’eKTH paBa € Cy6'€eKTaMU IPABOBOI CUCTEMU
CyCHi/NIbCTBA, OCKIJIbKM BCi BOHM GepyTh y4acTb y HpOIeci IMpaBOBOTO
peryJyiloBaHHs CYyCHiJIbBHAX BiJHOCMH ab60 Ha HOPMAaTHBHOMY, ab6o
Ha inauBiayanbHOMy piBHAX. Ilpy npoMy ciify 3a3Ha4yMTH, L0 He BCI
Cy0’€EKTH MPABOBOI CUCTEMU € Cy0'€KTaMU IIpaBa, HANpUKJIaJ, OCBITHI i
HAyKOBO-ZIOCTi/{HI yCTAaHOBM y MOpPUAWYHIA ranay3i (BOHM HaJaloTb
OCBiTHI mociayrn abo MPOBOASTb HAYKOBI JOCJI/KEHH:, ajie y4acTi
y IPaBOBOMY PEeTYJIOBaHHI CyCNiJIbHUX BiJHOCHH He 6epyTh).

OpHak y HalioOHa/IbHIA HayKOBiM HOPUAWYHIN JiiTepaTypi icHye
JyMKa, 10 JO T1paBOBOi CUCTeMM He MOXHa BKJIIOYATH
MPaBOOXOPOHHI 1 Jiep>kaBHI OpraHy, TOMY 1110 BOHU X04a i Jil0Th Ha
OCHOBI IIpaBa, MPOTe Lie BCe X He NpaBoBi ABULLA. MOXXHAa BKJIYUTHU
J10 IPaBOBOI CUCTEMH JIiICHO MpPaBOBi yCTAaHOBH, HANIPUKJIAJ, TaKi K
HayKOBO-ZOCJIiIHI IHCTUTYTH WOPUIUYHOrO mpodinto [2, c. 21], ue
MOJIOXKEHHS JOC/IBHO OBTOPIETHCA y aKkaZeMiyHiu npauni «IIpaBoBa
cucteMa YKpaiHu: icTopid, ctaH Ta mepcrnektuBu» [10, c. 554 ]
Ta noci6HUKy «IIpaBoBi cuctemu cydacHocti» [11, c. 17].

Mu BBakaeMo, 10 Aep>KaBHI OpraHH, B T.Y. i IpaBOOXOPOHHI, €
Cy0’eKTaMM MNpPAaBOBOi CHUCTEeMH, OCKIIbKM 11 QYHKI[iOHyBaHHSA
HeMOXJINBe 6e3 IxHboi yvacrti. I[IpaBoBi mpomecw, Taki K
IIPaBOTBOPYICTh, NPAaBO3aCTOCYBaHHA, IpaBOBe peryJloBaHHA Ta iH.,
B3araji He MOXYTb Bifj0yBaTHCs 6e3 AisIIbHOCTI KOMIIETEHTHHX
opraHiB ny6./1i4HOi BJAaH.

[IlpaBoBa cucremMa ¢opmyeTbcsa i ¢yHKI[iOHYe mepesoBciM
y paMKax AisiibHocTi odinifiHux yctaHos [1, c. 581].

83



[Ipo6sieMy ny6/1iYHOrO Ta IPUBATHOTO IIpaBa

Cy6’ekTaMu mpaBoBoi cucTeMH € (i3W4HiI i OPUAUYHI 0oCOOH,
Jlep>KaBHi OpraHu i opraHyv MicLeBOro CaMOBpPAAYBaHHA, Jep>KaBHi i
NpUBATHI YCTaHOBY, sKi HafineHi nmy6uaivyHuMUu GyHKIiAMU | 6epyTh
y4acTb y NpaBOBUX Ipoliecax NMPaBOTBOPYOCTI, TPaBO3aCTOCYBaHHH,
MpaBOBOTO peryJII0OBaHHS Ta iH.

Jna Toro mo6 Oysa peanizoBaHa MoOJesb INOBEeJIHKH, sKa
MIiCTUTBCSA Y HOpPMIi NpaBa, HeoOXiHA HAsIBHICTh BiMOBiAHUX YMOB,
TOOTO KOHKPETHMX OOCTaBHH, fIKi MalOTh HOPUAUYHE 3HAYeHHs.
TakuMMu 06CTaBMHAMM € OpuauuHi dakTu. Opuaudni daktu - e
KOHKpEeTHi KUTTEBI 06CTaBHMHU, 3 AIKUMHU HOPMHU IpaBa IMOB'SI3YIOTh
BUHUKHEHH, 3MiHy ab60 NpUNIMHEHHS NIPaBOBiJHOCHUH.

[IpaBoBiAHOCHHM - Ije cycHiJbHI BiAHOCHHM MiX Cy6’eKTaMHu
npaBa, 110 BUHUKAIOTh HAa MiAcCTaBi HOPMM IpaBa i NOB'A3YIOTH iX
(cy6’exTiB) B3a€EMHMMHU Cy0O'€KTUBHMMH INpPaBaMHU Ta IOPUAHUYHUMHU
0060B’A3KaMU. TakUM 4YMHOM, NPaBOBiIJHOCMHU 3HAMEHYIOTb CO0O0M0
nepexiZ; BiZJi HOPMAaTHMBHOIO piBHA perJlaMeHTalil CyCHiJIbHUX
BiIHOCHH J10 iIH/UBi/lya/IbHOTO KOHKPETHU30BaHOT'O PiBHA.

Peasizanis npaBoBUX HOPM € iX BTIJIEHHIM Yy IpPaBOMipHY
NMOBE/IHKY, fKa KOHKDEeTHU3y€E€ 3MICT Ta piBeHb MNPaBONOPALKY
y cycninbcTBi [9, ¢. 320].

[IpaBoMipHa mNoBeAiHKAa - L€ COLiaJIbHO 3HA4ylla, CBiJOMO
BOJIbOBA IMOBeAiHKA (i a6o 6e3xisybHICTB) cy6’eKTiB mpaBa, sKa
BiAiTIOBilae BUMOTaM HOPM Ta NPUHLMIIB NpaBa. BoHa € eleMeHTOM
[IPaBOBOi CUCTEMMU  CYCIIJIBCTBA, OCKIJIBKM BHUCTYIIAE 3araJibHOMO
dopMmoro peasnizanil cy6’eKTUBHUX MpaB i IOPUJUYHUX OOOB’SI3KIB.
[llnsixoM mnpaBOMipHOI NOBEAiHKM BiJ0OYBAETHCSA YIOPSAAKYBaHHSA
CyCIIJIbHUX BIJTHOCHH Ta YIIpaBJiHHA CyCIiJIbCTBOM 3arajoMm.

Jna  npaBoMipHOI  NOBeJiHKA  BeJMKe  3HAa4eHHA  Mae€
NPaBOCBIOMICTh K KOXHOTO iHAMBIZAA, TaK i CychmiJibcTBa B3aradi.
BoHa € nepeayMoBOI Ta pery/asTOpPOM NPaBOBOI NOBEAIHKHU i ABJISE
C00010 CUCTEMY iJieHd, MOTJIAAIB, eMOIlil i MoYyTTiB, 0 BiJ0OpaKalOTh
CTaBJIeHHS /[0 MpaBa Ta OPUAUYHOI NPAKTUKU i GOPMYIOTh
NepcrneKTUBU PO3BUTKY MPABOBOI CUCTEMH CyCIiJIbCTBA.

[IpaBocBimoMicTe € oznHiero i3 ¢opm Bupasy (mposiBy) mpaBoOBOi
KyJIbTYPU fIK CYCIIJIbCTBA 3arajioM, TakK i KOXKHOI'0O OKpeMoro iHAvBiJa.
Ilix, 1paBOBOI KyJbTYpOIO pO3YMIiIOTb CTaH MpPaBOBOrO >KUTTA
CYCNIJIbCTBA, AKUM XapaKTepU3YETbCS AOCATHYTUM piBHEM PO3BUTKY
NPaBOBOI CUCTEMH - CTAaHOM Ta PiBHEM MPaBOCBiAOMOCTI, IOPUAAYHOL
HayKH, CUCTEMM 3aKOHOJABCTBA, MPAaBO3aCTOCOBHOI NPAaKTHKH, pIBHEM
BEpPXOBEHCTBA NpaBa i 3a6e3neyeHoCTi npaB JtoAuHH [9, ¢. 160].
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BaxiMBy poJsib AJ11 pPO3yMiHHA NpPaBOBOI CHUCTEMM CYCHIJIBCTBA
BiZlirpaloTh mpaBoBi mpolecH, o B Hii BigoyBawoThcsa. I[lpaBoBuUi
npoliec - Ie pi3sHOBHU/, COLiaIbHUX MPOIIECIB, AKUM ABJISIE COOOI0 MEBHY
MOC/TIZOBHICTE 3MiH NpPaBOBOI CHUCTEMH, OKpEMHUX Il €JIEMEHTIB,
COpPSIMOBAaHUX Ha JOCATHEHHSl IOPUAWYHO 3HAYYLIUX pe3yJbTaTiB. BiH
NOJISAITAE Y TOCJiI0OBHIN 3MiHI CTaHy NpPaBOBOi CUCTEMM CyCIHiJIbCTBA.
PisHOBHAaMU MpaBOBOro NpoOLeCy €: NpoLec NpaBOyTBOPEHHS, MpoLec
peanizanii HOpM I@paBa, IpoOLieC IPAaBOBOrO peryJIOBaHHA Ta IH.
[IpaBoBUI mpollec CKJIAJAETbCA i3 BIiANOBIAHOI KOXXHOMY Di3HOBUAY
KUIBKOCTI cTafiif, TOGTO Trpynmyd OAHOPIAHUX [il, CHPSMOBAaHUX HA
JIOCATHEHHSI KOHKPETHUX pe3y/bTaTiB (BCTAaHOBJIEHHs, 3MiHYy ab6o
BiZIMiHy MpaBOBUX HOPM, peasi3allilo Cy6’€KTUBHUX MPaB Ta PUIAIHUX
000B’AI3KiB, MiJBUILEHHS CTyIeHs1 YPeryJjbOBaHOCTI CYCHIJIbHUX
BiZIHOCHH, 5IKi BXOJATB JI0 Tpe/iMeTa IPaBOBOIo PEryJIl0BaHH i T./.).

HeBig'eMHOI0 BJIAaCTUBICTIO MPaBOBOI CUCTEMH CYCIJIbBCTBA €
3aKOHHICTb, sIKa € OCHOBOW ii opranisanii Ta ¢GyHKIiOHyBaHHS.
3micToM 3aKOHHOCTI Ma€ GyTH 3aKOHOJABCTBO, sSIKe 0a3yeTbCs Ha
NMpaBOBUX LIHHOCTAX, BIiANOBiZAa€E BHUMOTraM NPUHLMUIIB [pPaBa,
3aKpimie i 3abe3neyye OCHOBHI HeBif'eMHI mpaBa i cBo6Gogu
JIIOIUHY, TOGTO 3aKOHHICTb Ma€ CeHC JIMIIe B YMOBax peaJsizanil
MPUHLUITY BEPXOBEHCTBA [IpaBa y CyCHiJbCTBI.

3aKOHHICTh fABJISIE COGOH BUMOTY (peXUM, MPUHIUI) peaTbHOro
3aKpilJIeHHs NpaBa Y YNHHOMY 3aKOHO/JABCTBI (Mepil 3a BCe 3aKOHAX)
Ta CyBOpIiW BiZMOBIZHOCTI MOMY BJIaZJHO-YIPaBJHCbKOI, IPAaBOTBOPUOI,
npaBopeastizaliiiiHoi B T.4. i MPaBO3aCTOCOBHOI Ais/IbHOCTI.

TakuM 4yMHOM, BUMOTa (peXUM, IPUHIIUI) 3aKOHHOCTI CTOCYEThCS
OislIbHOCTI BCiX 6e3 BHHATKY Cy6’€eKTiB y cdepi mpaBa. 3MicT
3aKOHHOCTi MOB’I3aHUM SIK 3 MOBEAiHKOIO Cy6’€KTIB, IKi peasi3yloThb
npaBo, Tak 1 3 [JisgjbHicTi0O opra”iB mny6saiudoi BJagu, ski
3a6e3mevy0Th Horo popMyBaHHs, peasisallilo i 3axXuCT.

3akoHHicTb - 1l yHJaMeHTa/lbHa, KOMILJIEKCHA COLjiaJibHO-
IpaBOBa KaTeropisd, fKa Po3T/ig4Ja€eThbCA B Pi3HUX acleKTaX, 30KpeMa,
SIK OpUHIUN peaJsizauii i PyHKUiOHYBaHHSA NPaBOBOI CUCTEMH, SK
peXuM IiCHyBaHHfl Ta [islJIbHOCTI Ccy0G’eKTiB mpaBa, fIK MeTOJ
3/jiiCHEHHS YNIPaBJiHHA CyCNiJIbCTBOM Ta iH.

IcHyBaHHsI Ta edekTHBHe OQYHKIiOHyBaHHS MPaBOBOI CUCTEMU
CyCHiJIbCTBa  HEMOXJIMBe 6e3  HPHUIUYHOI  BiAIOBiZaJbHOCTI.
IOpuayyHa BiANOBiAABHICTE - 1Lie 6araToaclneKTHE KOMILJIEKCHe
conja/JIbHO-IIpaBOBe sIBULIIE, 3MICT AKOT0 N0JIAra€ Y peakLii cycnijibcTBa
Ha MOpyuUIeHHs NPUIMUCIB HOPM NpaBa. OCHOBHe MpPU3HAYeHHs i MeTa
IOpPUJMYHOI BiJINOBiAA/ILHOCTI MHOJSiIra€e y 3abe3neyeHHi 3aKOHHOCTI,
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3anobiraHHi Ta NpUNMHeHi IpaBoNOpylLIeHb, MaKCUMaJbHO MOXJ/IMBE
YCYHEHHA iX WKIJJIMBUX HACJIiIKiB, 3aXUCT IPABONOPALKY.

OpuanyHa BiANOBiAANBHICTE — Ile HECTIPUSATJIUBI, 06MeXyBaIbHi
MPaBOBi HAC/TIAKY, 1[0 NOJMATAITh ¥ 3aX0JaX 0COGUCTOro, MaiHOBOI'O
abo (i) opranizauiiiHoro xapakTepy, sIKi 3acCTOCOBYIOTbCS [0
JeJTIKTO3aTHOTO Cy6’eKTa (IIPaBOMOPYIIHUKA) Yy CHOCi6 Ta y dopmi,
1110 BCTAaHOBJIEHI HOpMaMH IpoLecyaJbHOrO MpaBsa.

Y mnpaBoBiil cucteMi pUUYHA BiJNOBiJaJbHICTD BUCTYHAE SIK
MiXKrajy3seBUH  KOMIUJIEKCHUH  IHCTUTYT, fKOMy  IpUMaHHI
CUCTEMHICTb i BiiHOCHA Bifjoco6JieHicThb. Llel iHCTUTYT XapaKTepHUHN
JUIsT OyZIb-sIKOI MPaBOBOI CUCTEMH i € MOBHOLIIHHUM i CAMOCTiHHHUM i
ejieMeHTOM [1, c. 856].

MeToo 1 BojHO4Yac pe3yJbTaTOM (QYHKIiOHyBaHHA MPaBOBOI
CUCTEMHU CYCNIJIbCTBA € IpaBONOpAAOK. IIpaBonmopsAfok - Lie cTaH
YHOPSAAKOBAHOCT] CYCNMiJIbHUX BiJHOCHH, 110 6a3yeTbCAd Ha NpaBo-
MipHii moBeaiHLi cy6’eKTiB mnpaBa. PYHKLIAMH NpPaBONOPSJKY €
OCHOBHI HanpsAMU QOpMyBaHHs i 3aXUCTy CTabiJIbHOIO NPaBOBOIO
CTaHy CYCHiJIbHUX BifHOCHH. [lo HUX HajlexaTk: 1) QyHKLiA ynopsaaKy-
BaHHS CcoOLjja/lbHUX 3B'S3KiB i CycHiIbHUX BifHOCHH; 2) QYyHKILiA
OXOPOHU CTabiJbHOTO MPAaBOBOIO CTaHy CoOLjja/IbHUX 3B'A3KIB i
cycninbHUX BigHOCHH. [IpaBomopsioK y CyCHiJIbCTBI 0a3yeTbcs Ha
BiZIMOBIIHMX NpPUHIMIAX, 30KpeMa: CTabiJIbHOCTi, OPraHi30BaHOCTI,
€/IHOCTI, LiJiCHOCTI, cUCTeMHOCTI Ta iH. BiH € BTi/IeHHAM NpaBOBUX
LIHHOCTEH Y »KUTTS CyCHIJIbCTBA 1 JIUIIE BiH rapaHTY€E peasIbHICTh MpaB
i cBoGoj JIOAMHU Ta IPOMaJIIHHMHA, BUKOHAHHA O0OB’A3KIB yciMa
Ccy6’eKTaMM MpaBa, peasizalilo BiZMOBiJaJbHOCTI 32 CBOIO MOBEJiHKY.
[IpaBoMOpsAZOK BTIIIOETBCS Y CTA0IIBHOCTI, MPOTHO30BAHOCTI Ta
rapaHTOBAHOCTI HAMBAXJIUBILIKX CYCIIJIbHUX BilHOCHH.

OpuryHO 060B’I3KOBOI0 HOPMOIO TPABOINOPSIAKY IPOMa/AsTHCHKOTO
CyCTiJIbCTBA € MPUHLIAI BepXOBEHCTBA IpaBa.

CTpyKTypy NpaBOBOI CUCTEMHU CYCHJIbCTBA MOXHA PpO3TJAAATH
Yy CTATUYHOMY Ta JAWHAaMiYHOMY acnekTax. CTaTU4Ha CTPYKTypa iCHYe y
npocTopi, a ii eleMeHTaMu € BiZJHOCHO He3MiHHi Ta CTiHKi KOMILIEKCU
(Hanpukian, npaBoBa ifeosorisi). CTaTUYHMH acleKT Ha3UBaIOThb
OpraHi3aliiiHOI0 CTPYKTYpOX0 NpaBOBOI CUCTeMM. /lMHaMidyHa CTpyK-
TypaicHye B yaci, a 1i e1eMeHTaMH € 3MiHHI B yaci KoMILIeKcH, TOGTO
neBHi mporecu (HampuK/aJ, NPaBOBiAHOCKMHHU). JMHAMiYHUHM acmeKT
Ha3UBalOTb PYHKLIOHAJBHOIO CTPYKTYPOIO PABOBOI CUCTEMH.

KpiM Toro, nmpaBoBi 3aco6u, fiKi € CTPYKTYpHUMH eJleMEHTaMHU
NpaBOBOI CUCTEMH, TaKOX TMNOAINAITbCA Ha CTaTU4YHI Ta
AuHaMiuyHi. CTaTU4YHI Ta [WHAMIiYHI eJleMeHTH NpaBOBOi CUCTEMU
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XapaKTepU3ylThbCd BiANOBIJHUMHU O3HaKaMM, fAKi [J03BOJIAIOTb
BU3HAYUTU CYTHICTb LIUX KOMIIOHEHTIB.

CTtaTU4Hi e/leMeHTHU NpPaBOBOI CUCTEMU — ILie CTiIMKi Ta BIJHOCHO
He3MiHHI MpaBoOBi 3ac00H, SAKi MalOTb yHiBepcaJbHUH XapaKTep Ta €
CTPXXKHEM IMPABOBOI CUCTEMH, BiJ0OpaXKaIOTh MeBHi MpaBoBi MoAeJi
abo 3pa3kKH, HaBKOJIO Ta 3aJIeXXHO Bifi AKHMX BiIOYBalOTbCs MpPOLLECH
couiasbHOI AifnbHOCTI. Jlo HUX, 30KpeMa, HaJjexaTb: NPUHLUIU
npaBa, HOPMH IIpaBa, CHCTeMa I[IpaBa, CUCTeMa 3aKOHOJABCTBA,
npaBoOBa KyJIbTypa Ta iH.

JuHaMivyHi eJleMeHTH NPaBOBOi CUCTEMH — Iie NPaBoOBi 3aco6u a6o
npoiiecy, siki 6e3nocepeHbO BTIJIOIOTLCA Y COLjiajJbHYy AIMCHICTD fIK
npaBoBi Mogeni Ta NpUHLUMNM (CTAaTU4YHI eJleMeHTH MNpaBoBOi
CUCTEMH), BU3HAYalOTb KOHKpETHi HampsMH, YMHHUKU i dopmu
coliaJibHUX 3MiH, QiKCylOTh YITKMHA Ta OJHO3HAYHUHN 3B'SI30K MK
NOC/TiIOBHICTIO MOJIM Yy KOHKpeTHUX yMoBax. /o HUX, 30KpeMa,
BiHOCATBH: MNpPaBOTBOPYICTb, peaJi3alil0 HOpPM IpaBa, IpaBOBi
BiIHOCHHH, CHCTEeMaTH3allil0 3aKOHO/JaBCTBA Ta iH. [11, c. 88-90].

KpiMm Toro, Bci esneMeHTHM MNpaBOBOI CUCTEMH MOXYTb OYTH
3rpynoBaHi y miICUCTEMU:

1) iHCTUTYLIMHUM CKJIAaJHUK - Cy6'eKTH npaBa (iHAUBiAyasbHI Ta
KOJIEKTHBHI), 1[0 yTBOPIOIOTH NPABOBY CUCTEMY;

2) HOPMATUBHUH CKJAJHUK — IIPAaBOBi HOPMH i MPUHLUIIH [1PABa,
AKl Bpery/JboBYIOTb BiJHOCHHM MbK cy6’eKTaMM IpaBa, cHUcTeMa
BU3HAHUX y CyCHIJIbCTBI JpKepeJl IpaBa;

3) igeosioriyHuMN CKJIaAHUK - NPaBOpPO3YMiHHSA, IpaBa JIIOAHWHY,
NIpaBOCBIZIOMICTE | IpaBOBa KyJ/bTypa, INpaBOBa Hayka 1 IpaBoBa
TpaZuLis IEBHOr0 CycnisibCcTBa. Jlo L€l rpynu HajlexKaTb TaKOX CUCTEMaA
36epexkeHHsI Ta PO3BUTKY HAYKOBUX 3HAHb i MiIFOTOBKH IOPUCTIB;

4) OYHKIiOHAJIBHUH CKJIaJHUK - HOPMOTBOPYICTh, IpaBo-
peanisanid, NpaBO3aCcTOCYBaHHd, CyZoBa Ta IHIIA IOpPUAUYHA
npakTuKa. Yepes HUX (aKTHUYHO 3JiHCHIOETHCA IOPUAMYHE KUTTSA
mpaBoBoOi cucTeMH, GOPMYIOThCS, 3A4IHCHIOIOTBCA Ta peasi3yrThCs
mpaBa Ta 000B’SI3KK Cy0’€KTIB Ipapa, nepeadavyeHi TPUHIMIIAMU Ta
HOpMaMH NpaBa;

5) pe3y/JbTaTUBHUM CKJIAJHUK BifjobpaXkae pesysbTaT Aii mpasa,
CTYNiHb MOro coujiasbHOI 3aTpebyBaHOCTI Ta BiJjIOBIAHOCTI iHTepecaM
CYCHiJIbCTBA, CTAH MPaBONOPAJKY cycninbeTBa [9, ¢. 517-518].

Y cyvacHill HalioHa/lbHIN OpUCIpyAeHLi]l iCHYIOTb pi3Hi TOYKHU
30py IOJO OCHOBHOIO, LIEeHTPaJbHOTO, BHU3HA4YaJIbHOIO eJIeMeHTa
IIpaBOBOi CHUCTEMM CYCHiNbCTBa. 30KpeMa, aBTOPCbKUN KOJIEKTUB
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HaB4YaJbHOTO Noci6HUKa «[IpaBoBi cUCTEMU Cy4yacHOCTi» BBaXKag, L0
caMe Cy6’€eKTH IpaBa € BU3HAYaJbHUM, CTPUKHEBUM KOMIIOHEHTOM
Oy/ib-s1KOI colia/ibHOI cucTeMH, y ToMy uuciai nmpaBoBoi [12]. OpgHak
Gi/bIICTE YKpaiHCBKUX JOCHIAHUKIB JOTPUMYETHCA JOYMKH, IO
NpaBO BUCTYNAE LEHTPAJbHOIO JIAHKOK MpPaBoBOI cucteMu. Hopmu
npaBa MOPOJPKYIOTh NMpPaBOBiHOCHMHU. [IpaBoBigHOCHHU € dopMolo
peaunisauii puAuMYHUX HOpM. [IpaBoMipHa mOBeAiHKa y4YaCHHUKIB
NpPaBOBIAHOCUH CTaHOBUTb CYTHICTb 3aKOHHOCTiI Ta NPaBOIOPSAAKY,
Kl € pe3ysbTaToM QYHKIiOHYBaHHS NpaBoBoi cucteMmu [8, c. 16].
Lo aymky mnoginstore B. Ba6kin, B. KypaBcbkuii, 0. 3aiuyk,
O.Komunenko Ta iH. My mNiATPUMYyeEMO 3a3HadyeHy TMO3UILI0 |
BBaXaEMO, L0 CaMe NpaBO AK pPeryJaTop CYCHiJIbHUX BifJHOCHH,
TOOTO O6’€KTHBHE IpaBoO, siKe He 3aJIeXXUTb BiA BoJji i 6akaHb
Cy6’eKTiB KOHKPEeTHHX NPaBOBIHOCHH, € LleHTPaJIbHUM
CHUCTEMOYTBOPIOIOYMM eJIeMEeHTOM IPaBOBOi CUCTEMHU CyCHi/IbCTBA.

BuCHOBKU

SIK miACyMKH X04eMO 3a3HAYMTH, 10 HEeOOXiHICTb CHUCTEMHOTO
mixoly 3yMoOBJIeHA HaraJbHUMHU MOTpe6aMH y KOMILJIEKCHUX
CUCTEMHUX JAOCII[PKEHHAX NPUPOJHUX 1 COLia/IbHUX YMOB KUTTH, a
Cy4acHi HayKOBi 3HaHHA 1 MNpakKTU4YHA [JOiAJIBHICTb HACTIJIbKU
AudepeHLiioBaHi Ta MalTh By3bKocllelia/li30oBaHUHM XapakTep, L0
icHye nmpakTU4Ha HeoOXiAHICTD iX iHTerpauii i popMyBaHHSA €EAUHOTO,
3arajibHOro YsiBJIeHHsI Npo colijiajibHe OyTTs, ajie BXe Ha $KiCHO
HOBOMY T€OPETHUKO-METOA0JI0TIYHOMY PiBHI.

CucremMHuit migxing (MeTon) BiAKpPUBA€E HOBI MOMXJIMBOCTI ¥
JocCaifpkeHHI NpaBa, Ja€ 3MOry PO3TJSAHYTH HOro fK CKJAajHe,
baraToacneKkTHe, KOMIIJIEKCHe SIBUIIE, PO3KPUTH HOro CTPYKTYypy,
BCTAHOBUTH CTPYKTYPHI eJIeMeHTH, 3B’I3KU Ta B3aEMO/{10 MiXK HUMHU.
Ile, cBO€w d4eprow, Mae TMPU3BECTH [JO y3arajbHeHHS BXKe
HakonuyeHoi iHdopMmanii Ta 3HaHb 1 cTaTtu imMnoyjabcoMm Ans
MpOBeJIEHHSA MOJaJIbUINX JOCTIP)KEHb HA AAKICHO HOBOMY PiBHIi, 1110 €
HeOO6XiJHUM J1JIs1 6i/IbII IOBHOTO Ta TOYHOI'0O BCTAaHOBJIEHHS 3B’F3KiB i
MexaHi3MiB B3a€eMOJil NpPaBOBOi CUCTEMU 3 IHIIMMHU COLiaJIbHUMH
cucTeMaMHU Ta 3’icyBaHHA ii HaJle)KHOr o Micnd Ta cnenuivyHoi poJi B
Ipoueci CoLia/IbHOTO peryJIloBaHHSA 3arajoM.

[Ipy uboMy He cJif cTBOpOBaTH i/1103il0 Hpo 6Ge3MexHi
MOXJIUBOCTI cucTeMHOro MeToAy (migxoamy), Taki ysBJIEHHS,
be3nepedyHo, € TnepebiablieHHsAM. [inep6oJiizallisi CUCTEMHOTO
nigxony o6Mexxye abo HaBiTb YHEMOXJIMBJIOE TJU6O0KI, sKicHI
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JociKeHHs1 Oyb-KOro 00’€KTa, B TOMy 4Mcai i mpaBa. Haykosi
JOCJIPKeHHs, 11e CTOCYEThHCA | IPaBOBOI CUCTEMH CYCIiJIbCTBA, MAalOTh
CIUpaTHUCS Ha Teopilo Mi3HaHHS, TOOTO 3arajibHy MeETO/0JIOTil0
IpaBa, CKJIaJI0BOK YaCTUHOIO SIKOI i € CHCTeMHUM miaxiz (MeTon).

CucTeMHUI MeTOJ, JOCTi/PKEHHSI MPAaBOBUX SIBUI Nepejbadae ix
KOMILJIEKCHE JOCJiJKeHHsl, 110 TIO0JiArae y BCTAaHOBJEHHI Ta
3'CyBaHHI CHCTEMHHMX, IHCTpyMEHTaJbHUX Ta CTPYKTypHO-
GYHKIIOHAIBHUX 3aJIeXXKHOCTeH MK HUMU. JloC/aipKeHHs MpPaBOBOi
CUCTEMHU CYCIJIbCTBA MepeAbavyae aHali3 ycix peaJbHUX YMOB
i 06cTaBUH, IKi BUBHAYAIOTh Il iCHyBaHHSA Ta PO3BUTOK.

KoMniekcHe fociifpkeHHs TIIpaBOBOI CUCTEMM I[IOJIATAE Y
BCTAHOBJIEHHI Ta 3'siCyBaHHI NPUYMH Il BUHHUKHEHHS, 3arajJbHUX
3aKOHOMipHOCTel Ta cneyudiyHUX 0cob6UBOCTeH ii popMyBaHHS, ¥
I[iIbOBOI CHOPSIMOBAHOCTI, B3a€EMO3B’I3Ky 3 IHLIMMM COILjjaJIbHUMU
CHMCTeMaMU Ta B3aEMO/ il Mi>k HUMH.

Ha miacTaBi npoBeJieHUX J0OCAiAKEHb MOKEMO CTBEPAKYBATH, L0
IIpaBOBa CUCTeMa HaTellep IOCiJa€ NPOBiJHe Miclie y CBIiTIi MPaBOBUX
saBull. BoHa € He BUMAJKOBUM HAGOPOM HOPHUJUYHHUX e€JIEeMEHTIB,
asiBJas€ co6OI0 3yMOBJIEHUM O0O6'€KTHUBHUMU 3aKOHOMipHOCTSMU
Ta YCBiJOMJIEHUH CYCIIJIbCTBOM KOMIIJIEKC B3Aa€EMOINOB'SI3aHUX |
B32EMO/iI0YHX MPAaBOBUX 3aC0O0iB Ta MPOIECIB.

[IpoBefeHUN aHai3 CTPYKTYpU MpPaBOBOI CUCTEMH Jla€ HifCTaBU
CTBepJpKyBaTH, WO A0 1i CKJaJy BXOAATb NpPaBOBi sfBUILA JIMIIE
NO3UTUBHOI'0 XapaKTepy, 30KpeMa, TakKi fABUILA, K NPOTUIIpaBHA
noBeJliHKa, MpPaBOBUW HIirizi3M, 3JI0YUHHICTH, X04a 1 MalTb
BiZJHOLLIEHHA [10 TpaBa, OJAHAK He BXOAATH [0 II CKJIajy.

Hatenep y HauioHa/nbHIA HayKOBid MWOpPUAWYHINA JiTepaTypi
nepeBaka€ AyMKa, 10 NPaBOOXOPOHHI W JepiKaBHI OpraHu He CJij
BKJ/IIOYATU [0 NPaBOBOI CUCTEMH, OCKIJIbKM BOHU He € IIPAaBOBHUMHU
gapuiaMu. [lpoTe MU BBa)ka€eMo, 110 Jep:KaBHi OpraHd, B T.4. i
NPAaBOOXOPOHHI, € Cy0’€KTaMU MPABOBOI CHUCTEMH, TIO3asAK i
byHKIiOHyBaHHSI HEeMOXJMBe 6e3 ixHboi ydacTi. [IpaBoBi mpouecy,
TaKi K IpaBOTBOPYICTh, IPaBO3aCTOCyBaHHs, IpAaBOBE PeryJIl0BaHHA
Ta iH, B3araji He MOXYTb BigOyBaTucad 06e3 Ai/IHOCTI
KOMIIETEHTHUX OpPraHiB my6J1i4yHOl BiIay.

TakyuM 4YHMHOM, I[IpaBOBa CHUCTeMa CYCIUJIbBCTBA € CKJAJHUM,
6araToacneKTHUM, KOMIIJIEKCHUM COIiaJIbHO-IIPABOBUM SIBUIIEM, SIKe
NOJIATAE Yy CTPYKTYPHIM €AHOCTI Ta iHTerpoBaHOCTi I CKJIaZjOBUX
eJleMeHTIiB Ta ix QyHKIioOHa/NbHIN B3aeMO/ii 3 MeTO MepeTBOpPEeHHS
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Cy6’eKTiB NpaBa Ha BiAMOBiZa/bHUX, CTa0iNbHUX, NMepedadyyBaHUX
[IapTHEpiB NpaBOBUX BIiJHOCUH 1 BCTAaHOBJEHHA IPaBONOPALKY
Y CYyCHiJIbCTBI.
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