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INTRODUCTION

The monograph is dedicated to the scientific research of theoretical
and practical aspects of the modern jurisprudence development, justifying
the new solution of urgent problems, as well as the development of
proposals as for improvement of current legislation provisions on this
basis and practice of their implementation.

The range of scientific interests among scientists and practitioners is
rather diverse and covers issues of international legal cooperation in the
field of human rights, the correspondence between international and
national law, international cooperation in the fight against crime and
international criminal law, international security, the history of
international relations, and the constitutional right of foreign states. That
is why the group of authors presents new provisions for consideration
which can serve for the further development of the science of
international, criminal, administrative law, etc.

As for contents, the monograph includes several blocks (sections),
but it does not cover the full range of solutions to global problems of
jurisprudence development, as a complex social science and a system of
knowledge about the development and operation of law and state in their
structural unity.

The legal science, as a set of relations appearing between people, has
a main task that is the patronage through state and legal institutions for
personality development and the ways of obstacle overcoming; effective
use of human potential, creation of the conditions for human and civil
rights and freedoms exercise. To that end, a comprehensive analysis of
European experience is an essential condition for the development of law-
making in Ukraine. The general process of integration of legal sciences is
the prospects for achievement, systematization and use of knowledge in
its unity, integrity and inter-conditionality.
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CONTENT AND TYPES OF PROCEDURAL DISCRETION
OF ADMINISTRATIVE COURT OF CASSATION
OF THE SUPREME COURT: PRELIMINARY THOUGHTS '

Bevzenko V. M.

INTRODUCTION

Administrative Court of Cassation of the Supreme Court (hereinafter
referred to as Administrative Court of Cassation, the Court) as well as
local administrative courts and administrative courts of appeal based on
the Code of Administrative Legal Proceedings of Ukraine (hereinafter
referred to as the CAP of Ukraine) have the right to approve judicial
decisions (court determinations, resolutions, orders) (Art. 241 of the Code
of Administrative Legal Proceedings of Ukraine), that according to this
Court are the most suitable for actual circumstances of the administrative
case, procedural resolutions, actions, inaction of Legal Proceedings
participants, provisions of procedural and substantive legislation®.

In fact, when the judge of Administrative Court of Cassation in
accordance with Art. 31 of the Code of Administrative Legal Proceedings
of Ukraine receives a statement of claim, a statement, a petition, a
cassation appeal, a revocation, an objection to the applications filed or
petitions (Articles 160, 162, 163, 164, 166, 330, 334, 338, 344 of the CAP
of Ukraine), he faces not an easy choice as to which procedural decision
he should approve. The necessity to make a reasonable choice is
objectively inherent in the whole process of considering and resolving an
administrative case and all the procedural actions associated with it.

A judge is not just before a choice, having the opportunity to choose
one solution from several. The judicial decision is always preceded by the
complex, judge’s continuous research activity, involving a critical
evaluation of actual circumstances of the case, procedural decisions,
actions, inaction of the participants in judicial procedure, the local
administrative court, the administrative court of appeal, in gathering
evidence, comparing them with the actual circumstances of the case and,

! Crarrs nigroroneHa 3 ypaxyBaHHSIM HAIIOHATBHOTO 3aKOHOIABCTBA cTaHoM Ha 1.11.2018 p.
? Kosiekc aMiHICTpaTHBHOTO CyIo4MHCTBA Yipainn: 3akon Yipainn Bix 06.07.05 p. Ne 2747-1V (B pemakriii
3axony Ykpainu Bix 03.10.17 p. Ne 2147-VIII). Binomocti BepxoBroi Pagu Ykpainu. 2017. Ne 48. C. 5.
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finally, in drawing conclusions that are as much as possible correspond to
previously collected information.

Many factors influence the choice of a judge of the Administrative
Court of Cassation, such as: actual circumstances of the case, the content
of disputed legal relations and their subjects, time of a dispute, legal
regulation and the validity of law norms at the time of relations
occurrence, judicial practice, and the practice of the European Court of
Human Rights.

Almost the first task for a judge of the Administrative Court of
Cassation, who is getting familiar with administrative documents, is to
determine the limits and scope of actual information and circumstances, to
search and select relevant legislation governing the disputed legal
relations, and to apply the proper administrative procedural norm. Finally,
such analytical activity involves the mandatory formation of accurate,
justified, relevant and unambiguous conclusions concerning
circumstances, the essence of an administrative case and proper
procedural actions of the Court.

The Administrative Court of Cassation has a significant amount of
procedural powers for the consideration and resolution of administrative
cases stipulated by the current Code of Administrative Legal Proceedings
of Ukraine. Accordingly, the court decisions of this Court are numerous
and diverse, since they are a form and, consequently, a consequence of the
exercise of their powers.

Taking into account the number of court decisions made by the
Administrative Court of Cassation, and also in view of the necessity to
ensure the proper protection of rights, freedoms, and interests of physical
persons (legal entities), there is an objective need for the development and
implementation of a uniform algorithm (sequence) for the formation of a
justified and correct conclusions by the Court as a result of consideration
and resolution of an administrative case, the procedural actions
performed.

It seems that the development and implementation of the algorithm
(sequence) of justified and correct conclusion formation by the Court
depends, in turn, on justification for the implementation of procedural
discretion by the Administrative Court of Cassation during the
consideration and resolution of the administrative case, performing
procedural actions by judicial process participants. Although discretionary



powers are necessary to perform the full range of power functions in
modern complex societies, the powers mentioned should not be exercised
In an arbitrary manner, since this will lay the foundations for the adoption
of substantially unfair, unjustified, unreasonable or oppressive decisions
that are incompatible with the notion of the supremacy of law®.

1. Analysis of the Latest Studies and Publications

The subject of procedural discretion (judicial discretion) is not
entirely new for the national science of administrative law and procedure.
At one time, its history was already enriched with theoretical and applied
achievements and progressive examples of norm-making. The principles
of national administrative judicial procedure, including discretion, were
developed at the beginning of the last century by the representatives of
legal science, as well as state officials and lawmakers. The Institution of
procedural discretion was implemented in the norms of the draft law on
courts in administrative cases of the Ukrainian People’s Republic of 1932.
For example, Article 80 of the Draft Law on Courts in Administrative
cases stipulated that the court could increase the penalty at its own
discretion; in administrative cases of non-property nature, the court, at its
discretion, was allowed to establish the price of claim at the time of the
sentence approval”.

Procedural discretion is one of the institutions of administrative
procedural law of states with advanced science, legislation and practice of
administrative legal proceedings”.

The institution of administrative proceedings, — Yu.L. Paneyko
wrote,— does not create a goal for itself, but is only a practical thing that
should provide units [subjects] with the legal functioning of
administrative apparatus. Judicial and administrative supervision should

3 Cepriit TonoBatuii, ‘BepxoBeHcTBO mpasa (PaBOBIALs): SK HOro TiymMaunTh Beremiiiceka Komicis’.
BepxoBeHcTBO mTpaBa: JOMOBiIb, cxBalieHa Benemilichkoro Kowmiciero Ha 86-My IJIeHapHOMY 3acigaHHI
(Benerwist 25-26 6epes3ns 2011 poky) (2011) 10 [paBo Ykpainu 168—184; Report on the Rule of Law. Adopted
by the Venice Commission at its 86th plenary session (Venice, 25-26 March 2001) on the basis of comments
by Mr Pieter van Dijk (Member, Netherlands), Ms Gret Haller (Member, Switzerland), Mr Jeffrey Jowell
(Member, United Kingdom), Mr Kaarlo Tuori (Member, Finland). Study No. 512/20009.
CDL#AD(2011)003rev. Or. Engl.

* I'punenko I Ta inmi (ykmax) Aamimictpatuere mpaso i mpomec YHP B exswii: HeBizoma mpapHmdua
cramuHa YKpainu. 3a 3ar. pen. [ Ipunenxa. (Jaxop 2015) 363, 373, 466, 476, 496.

> Friedhelm Hufen Verwaltungsprozessrecht. 7., vollig neu bearbeitete Auflage. Verlag C.H. (Beck 2008)
101-104, 395400, 448-450, 455-463, 472-476, 488-500, 604605, 612—613.
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become a measure of administrative justice and the highest authority of
the means of public administration supervision®.

Noting that administrative legal proceedings should be not only a
supervisor, but also a regulator of the whole administration, the scholar
proposed six of its postulates’.

1. Administrative court is obliged to examine not only legitimacy
(legality), but also reasonability® of public authority activity. Conducting
inspections of administrative acts by administrative courts adopted on the
basis of administrative discretion of public authorities provides a
reasonable restriction to the minimum of discretionary power of
administrative bodies.

2. The administrative court is obliged to cover the objective order of
the state by a comprehensive supervision, and not to protect only the
public-subjective rights. In accordance with this postulate, a judicial and
administrative complaint must serve as “actio popularis” for every citizen;
the supervision over the activities of administrative authorities is
established by submission of such complaint.

3. The administrative court can not be limited by cancellation of
administrative acts only — it is obliged to carry out merit inspection
[of these acts]’.

4. The administrative court is also obliged to examine punitive-
administrative cases, this way focusing the completeness of justice in the
field of public administration.

5. The administrative court is obliged to carry out actively its
procedural powers in case of so called power silence™, namely, non-
solving the administrative case in a certain period of time™'.

6. The structure of administrative judicial procedure should be based
on the principle of multi-levelness®?, and in specific cases — on separation
from certain branches of administration as well.

We believe that distinguishing the postulates of administrative
judicial procedure mentioned, Yu.L. Paneyko not only (and not so much)

® Bemsenxo B Ta inmi (ykmax) Hayka agminictpanii # aamizicTpaTHBHOTO mpaBa. 3arambHa dacTHHA (3a
BuKknanamu npodecopa FOpis [Taneiika) ( Jaxop 2016) 379, 384, 385.

" Bumorn, sKi MarOTh JOTPUMYBATHCS IiJ| 4ac peanizalii Teopii aaMiHICTPaTHBHOTO CYIOYMHCTBA (PUM.
asm.).

® O6rpyHTOBaHICTD (MPUM. a6m.).

° [TepeBipka 0GTPYHTOBAHOCTI aAMiHICTPATHBHOTO aKTY (pUM. A6M.).

19 BesnisutbHoCTi (Mpum. asm.).

Y Binpisky (npum. aem.).

Ha npunnmmi iepapXiyHocTi (npum. agm.).



recognized the existence of discretion of the administrative court and
thought about its peculiarities but in a way of justification of these
postulates he recognized its limits and the grounds for administrative
court discretion,

2. Formation of Article Objectives

The theoretical applied provisions which are of thorough attention are
as follows: on what exactly the procedural discretion of the
Administrative Court of Cassation may extend, what criteria of such
discretion are*® used . The emergence of the procedural discretion of
administrative courts in general and the procedural discretion of the
administrative court of cassation in particular is associated with the
adoption in 2005 the Code of Administration Legal Proceedings of
Ukraine. The legislative embodiment of the constitutional idea of
protecting constitutional rights and freedoms of a person and a citizen
(Art. 8, 55 of the Constitution of Ukraine) for the first time in the history
of a new Ukrainian state has resulted in the consolidation of powers of
administrative courts regarding the consideration of administrative
jurisdiction cases, the procedure for appeal to administrative courts and
implementation of administrative legal proceedings, and not only that™.

By the norms of the Code of Administrative Legal Proceedings of
Ukraine, administrative courts are also vested with the right to choose a
procedural decision. For example, the court of cassation instance
according to the outcomes of cassation complaint consideration has the
right (Art. 349 CAP of Ukraine)™:

1) To leave the judge decisions of the first and/or appellate instance
without changes, and a complaint — without satisfaction;

2) To revoke judicial decisions of the judges of the first and/or
appellate instance in full or in part and to bring the case in full or in part to
the new consideration, in particular according to jurisdiction established
or for continuing consideration;

3) To revoke judicial decisions of the judges of the first and/or
appellate instance in full or in part and to approve a new decision in the

13 Kpurepii nporecyanbHOro po3cyay — 0OCTaBUHU (PAaKTUIHOTO 1 HOPMATUBHOTO 3MICTY, SIKi BU3HAYAIOTh
3MICT, BHIH, «ITUPOTY» TAKOTO PO3CYAY.

" Konexc aaminictpatiBHoro cymounncTBa Yipainm: 3akon Ykpaiau Bix 06.07.05 p. Ne 2747-1V (8 penaxuii
3akony Yxpainu Bix 03.10.17 p. Ne 2147-VIII). Binomocti Bepxosroi Pagn Yipainun. 2017. Ne 48. C. 5.

!> Konexe aaminictpatieHoro cymounncTsa Yipainm: 3akon Yipaiuu Bix 06.07.05 p. Ne 2747-1V (8 penaxuii
3axony Ykpainu Bix 03.10.17 p. Ne 2147-VIII). Binomocti BepxoBroi Pagu Ykpainu. 2017. Ne 48. C. 5.
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appropriate part or the change the decision not bringing the case to a new
consideration;

4) To revoke a court resolution of the appellate instance in full or
partially and to leave the court decision of the court of first instance in the
appropriate part in force;

5) To revoke the court decisions of the court of the first and/or
appellate instance in full or partially and to close a case or to leave a claim
without discretion in the appropriate part;

6) In some cases defined by the Code of Administrative Legal
Proceedings of Ukraine to recognize as invalid the court decisions of the
court of the first and/or appellate instance in full or partially and to close
the case in full or partially in the appropriate part;

7) In some cases defined by the Code of Administrative Legal
Proceedings of Ukraine to revoke its resolution (in full or partially) and to
take one of the decisions, stipulated by clauses 1-6, part 1, Art. 349 of the
Code.

3. Basic Material of the Study

Granting a procedural discretion to the Administrative Court of
Cassation is explained by consolidation in the Code of Administrative
Legal Proceedings of Ukraine of a large number of evaluative concepts
such as public-legal relations, violation of rights, freedoms, interests,
public-legal disputes, reasonable time, etc. Moreover, these evaluative
concepts determine the implementation of justice by the Administrative
Court of Cassation under the conditions of a procedural discretion, the
further course of the administrative procedure as a whole depends on their
interpretation. The category of “administrative case of minor complexity
(minor case), in particular, (Article 20, part 1, Article 4 of the CAP of
Ukraine) may serve as the evidence of such peculiarities of evaluative
concepts.

For the first time in the Code of Administrative Legal Proceedings of
Ukraine, the construction of “an administrative case of minor complexity
(minor case), enshrined in it, is interpreted in two interrelated ways.

Firstly, in Clause 20, Part 1, Art. 4 of the CAP of Ukraine the very
concept of administrative case of minor complexity (minor case) is
formulated, with qualifying features of which being recognized as
follows: the nature of disputed legal relations, the subject of evidence and



composition of participants, who do not require the conduct of preparatory
proceedings and/or court session for the full and complete establishment
of the circumstances of such case. However, in this norm of the Code of
Administrative Legal Proceedings of Ukraine, the concept of minor case
was formulated by the legislator with the help of evaluative concepts
(legal relations, subject of evidence, composition of participants, which do
not require the performance of additional procedural actions), which are
also perceived ambiguously and require further interpretation.

Secondly, Clauses 1-11, Part 6, Art. 12 of the CAP of Ukraine list the
types of cases of minor complexity; to determine them the following is
used in the Code:

1) The norms of direct and indirect reference content (Clauses 1, 2, 3,
4,5, 6, 8, 11, Part 6, Art. 12 of the CAP of Ukraine). For example, the
norm of direct reference content is Clause 1, Part 6, Art. 12 of the CAP of
Ukraine, as it directly specifies another norm of law to be applied
(“admission of citizens to public service, record of service, dismissal from
the public service, in addition to cases in which plaintiffs are officials
who, in the meaning of the Law of Ukraine “On Prevention of
Corruption” occupy a responsible and especially responsible position”).
However, the norm of indirect reference content is, for example, Clause 2,
Part 6, Art. 12 of the CAP of Ukraine (“appealing against the inaction of
the authority or the information manager regarding the consideration of an
application or request for information”) — there is no indication of the
norm of law to be applied, but there are concepts clearly defined by a
special regulatory act— the Law of Ukraine “On access to public
information”;

2) Norms containing evaluative concepts (Clauses 7, 9, 10, Part 6,
Art. 12 of the CAP of Ukraine.) For example, “other cases in which the
court will conclude that they have minor complexity, except for cases that
can not be considered under the rules of simplified proceedings”.

It is no doubt that in order to ensure the compliance of the Court
decision with the circumstances of the administrative case of minor
complexity (minor case), it is necessary to comprehend the constituent
parts and determine the peculiarities of the disputed legal relations, to
identify and qualify the minor cases features, to evaluate them precisely,
to verify the conformity of such an evaluation with the conclusions of the



local administrative court, the administrative court of appeal, and, finally,
to formulate the relevant final objective conclusions.

Therefore, the conclusion on the administrative case of minor
complexity (minor case) in accordance with the type and content of
disputed legal relations can be made through a systematic system analysis
of provisions of the Code of Administrative Legal Proceedings of
Ukraine, national administrative law and the scientific interpretation of
evaluative concepts.

Thus, according to Clause 8, Part 6, Art. 12 of the CAP of Ukraine,
common cases are cases of minor complexity. The concept of a common
case Is stipulated in Clause 21, Part 1, Art. 4 of the CAP of Ukraine as
administrative cases, the defendant of which is the same subject of
authority (its individual structural units), the dispute in which arose on
similar grounds, in relations governed by the same norms of law and in
which the plaintiffs claim about similar requirements.

In order to conclude whether the administrative case has features of a
minor complexity case (whether it is minor), it is necessary to evaluate the
components and peculiarities of the disputed legal relations and compare
it with the features of a minor case at the next stage of the study:

— Disputed relations;

— The subject to be proven;

— The participants of the case and the subject of authority (Clause 7,
Part 1 Art. 4 of the CAP of Ukraine);

— The ground for dispute emergence (actual and normative ones);

— The legal norm regulating disputed relations;

— Claim requirements.

The difference between at least one of these components features
from the common case makes it impossible to recognize the
administrative case as a case of minor complexity (a minor case), and the
false equation of the actual disputed legal relations with the normative
features of a common case will result in the occurrence of negative
procedural outcomes (for example, the refusal to open the proceedings in
the pattern case, cancellation of court decisions referring a case to
continue consideration or for a new consideration).

The influence of the evaluative concept such as “an administrative
case of minor complexity (minor case)” on the procedural discretion of
the Administrative Court of Cassation of the Supreme Court as well as the



consequences of such influence should be studied individually. The court
evaluates an administrative case on the subject of its low significance
early at the stage of opening of cassation proceedings. The decision on the
opening of such proceeding is resulted from various factors including
such feature of an administrative case as its low significance.

It should be reminded that the right to the cassation appeal of the
court decision can be done only in cases stipulated by law (Clause 8,
Art. 129 of the Constitution of Ukraine). Therefore, in the Administrative
Court of Cassation the court desicions on cases of minor complexity can
not be appealed (Clause 2, Part 5 Art. 328 of the CAP of Ukraine).

The judge of the Administrative Court of Cassation, having received
a cassation appeal, has to provide, in particular, a justified response to the
following questions:

1) Whether the administrative case appealed, in which a court
decision resolution has been approved, is an administrative case of minor
complexity (a minor case)?

2) According to the rules of which proceedings (common claim
proceedings, simplified claim proceedings) the administrative courts of
the first instance, appellate instance have considered the administrative
case where the court decision has been approved that is appealed?

3) Are there any grounds for refusal in the opening of cassation
proceedings/for the opening of cassation proceedings?

We can see that the evaluative concept of “an administrative case of
minor complexity (a minor case)” does not only determine the procedural
powers execution at own discretion by the Administrative Court of
Cassation — in particular, it can determine the approval for opening or
refusing in opening of the cassation proceedings, but it is resulted in
further complex branched algorithmic chain of cause and effect links,
possible options for resolution of current procedural tasks.

We should analyze the possible conclusions and answers to each of
three questions arising in relation to the complaint made to the Court of
Cassation.

1. Whether the administrative case appealed, in which a court
decision has been approved, is an administrative case of minor complexity
(a minor case)?

The answer to this question has already been formulated above and
consists in the necessity of evaluating the form and content of the actual

10



disputed legal relations and their comparison with the norms of the Code
of Administrative Legal Proceedings of Ukraine, establishing the concept
of administrative cases of minor complexity (minor cases), the features
and types of such cases. The study of disputed legal relations and their
verification of compliance with the features of administrative cases of
minor complexity (a minor case) provide for the application of such
methods of scientific study, such as, in particular, the systemic method,
analysis and synthesis. Thus, when evaluating the disputed legal relations,
it is necessary to distinguish their subjects, establish the actual and
normative grounds for their occurrence and compare them with the norms
of the Code of Administrative Legal Proceedings of Ukraine.

2. According to the rules of which proceedings (common claim
proceedings, simplified claim proceedings) the administrative courts of
the first instance, appellate instance have considered the administrative
case where the court resolution has been approved that is appealed?

The answer to this question can be either an opening or a refusal to
open a cassation proceeding. It should be reminded that the quality of an
administrative case (its low significance, or, conversely, significance), in
accordance with the provisions of the Code of Administrative Legal
Proceedings of Ukraine, is the basis for opening or refusal to open a
cassation proceeding. Thus, court decisions in cases of minor complexity
are not appealed under the cassation procedure (clause 2 part 5,
Article 328 of the CAP of Ukraine). However, the Administrative Court
of Cassation, having received a cassation appeal, at its own discretion
differentiates the grounds for opening cassation proceedings in each
administrative case.

Therefore, firstly, if the administrative courts of the first, appellate
instances (or one of them) considered the administrative case under the
rules of the general claim procedure, the Administrative Court of
Cassation, having evaluated the actual circumstances of the case and
finding that the case should be considered under the rules of simplified
proceedings, since, according to the Court conclusions, it is minor, it may
be concluded about the refusal to open the cassation proceedings.

Secondly, the Administrative Court of Cassation also evaluates
critically the administrative case considered under the rules of simplified
proceedings. Cassation proceedings in an administrative case considered

11



under the rules of simplified proceedings may be opened for at least two
reasons:

— The court of first instance referred the administrative case to the
category of cases of minor complexity by mistake (Clause “g”, Part 5 of
Article 328 of the CAP of Ukraine);

— The Administrative Court of Cassation has reasonable doubts as to
the correctness of the definition of an administrative case as minor and it
Is not possible at the stage of opening the cassation proceedings to
conclude whether the administrative case is minor/significant. In
connection with these circumstances, there is an objective necessity to
open cassation proceedings and investigate the actual circumstances of the
administrative case carefully.

Thus, after receiving a cassation appeal, the Administrative Court of
Cassation, at its discretion, evaluates the complexity of the administrative
case, makes own relevant conclusions regarding its complexity and, as a
result, in its own discretion evaluates the possibility of opening a
cassation proceeding. The Administrative Court of Cassation is not bound
by the conclusions of the Administrative Court of the first instance
regarding the low significance or insignificance of the administrative case
and determines the quality of a specific administrative case, its low
significance/significance independently.

3. Are there any grounds for refusal in the opening of cassation
proceedings/ for the opening of cassation proceedings?

In accordance with the general rule stipulated in Clause 8 Art. 129 of
the Constitution of Ukraine, the main principles of judicial proceedings
are to ensure the right to cassation appeal of a court decision in cases
determined by law.

The grounds for refusal to open the cassation proceedings, as we
have already mentioned, are stipulated in Clause 2, Part 5, Art. 328 of the
CAP of Ukraine: the Administrative Court of Cassation refuses to open
cassation proceedings, if the court resolutions are appealed in cases of
minor complexity. However, this is not the only reason provided by the
Code of Administrative Legal Proceedings of Ukraine. To form a
comprehensive conclusion on the existence of grounds for opening a
cassation proceedings/refusal to open a cassation proceeding, using the
systematic method of study, the provisions of Clause 2, Part 5 of Art. 328
of the CAP of Ukraine should be analyzed also in conjunction with
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clause 20, part 1 of Art. 4, clauses 1-11, part 6 of Art. 12, sub-clauses
“a” — “g”, clause 2, part 5, Art. 328, part 3, Art. 333 of the Code of
Administrative Legal Proceedings of Ukraine.

Studying the norms of the CAP of Ukraine (Clause 20, Part 1,
Clauses 1-11, Part 6, Art. 12, Sub-clauses “a” — “g”, Clause 2, Part 5,
Art. 328, Part 3, Art. 33), we should draw attention to two peculiarities
resulted from their analysis:

— The lawmaker in Clause 10, Part 6, Art. 12 of the CAP of Ukraine,
using evaluative concepts (such as “other cases in which the court
concludes that they are of minor complexity”), has provided the
administrative courts with wide freedom to determine administrative cases
as cases of minor complexity (minor cases);

— The Sub-clauses “a”-“g”, Clause 2, Part 5, Art. 328 of the CAP of
Ukraine provide the evaluative concepts and structures, the existence of
which in a particular administrative case “deprives” it of the quality of
low significance and, accordingly, binds the Administrative Court of
Cassation to open cassation proceedings in an administrative case
complicated by such evaluative concepts and structures.

Once again, according to the necessity it is important to evaluate as
precisely as possible, whether an administrative case is minor or not, in
the event of the party’s appeal in the administrative case to the existence
of these evaluative concepts and structures, the Administrative Court of
Cassation must evaluate and qualify the actual circumstances of the case
as accurately as it can and make sure whether there are or there are no
such evaluative concepts and structures (Sub-clauses “a” — “g”, Clause 2,
Part 5, Art. 328 of the CAP of Ukraine):

a) The cassation appeal concerns a right that is fundamental to the
formation of a single law enforcement practice;

b) The person submitting the cassation appeal in accordance with this
Code is deprived of the opportunity to refute the circumstances
established by the appealed court decision in the consideration of another
case;

c) The case represents a significant public interest or is of exceptional
importance to the party who submits the appeal;

d) The court of the first instance referred the case to the category of
cases of minor complexity by mistake.
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It is obvious that the correctness and validity of the administrative
case definition as minor on the basis of Clause 10, Part 6, Art. 12 of the
CAP of Ukraine, the correctness and validity of the definition of “the
issue of law which is fundamental”, the deprivation of a person of “the
possibility to refute the circumstances”, the existence in the case of
“significant public interest or exceptional importance of the case”, the fact
of the mistaken reference of “the cases by the court of the first instance to
the category of cases of minor complexity” on the basis of sub-clauses
“a”— “g” Clauses 2 Part 5 of Art. 328 of the CAP of Ukraine also
influence the opening of cassation proceedings.

We should note that in addition to the criterion of minor complexity
(low significance) of an administrative case, the Code of Administrative
Legal Proceedings of Ukraine provides for other criteria for verifying the
grounds for opening a cassation proceeding/refusal to open a cassation
proceeding. All of them are stipulated by Art. 328, 333 of the CAP of
Ukraine:

— The fact of the person’s participation in the administrative case;

— The fact of resolving the issue on the subjective rights, freedoms,
interests and/or responsibilities by the court;

— The type of court decision, which can/can not be appealed under
the cassation procedure;

— The grounds for cassation appeal — incorrect application by the
court of substantive law norms or violation of procedural law;

— The judicial resolutions in cases of minor complexity;

— An issue of law that is fundamental to the formation of unified law
enforcement practice;

— The lack of opportunity to refute the circumstances established by
the appealed court resolution in the course of consideration of another
case;

— Significant public interest in an administrative case or its
exceptional significance for the case participant, who makes a cassation
appeal;

— The reference of the case to the category of minor cases by the
court of the first instance by mistake.

So, every procedural act, in particular the opening of cassation
proceedings, involves not only verification of compliance of
administrative case actual circumstances to the norms of the Code of
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Administrative Legal Proceedings of Ukraine, but also proper evaluation
of the administrative case qualifying features (actual disputed legal
relations, subject of evidence, participants in the disputed legal relations,
subject of authority and other subjects, norms of law), factual or
procedural circumstances (the case of minor complexity, the question of
law, which has a fundamental meaning, significant public interest or
exceptional significance of the case, incorrect reference the case to the
category of cases of minor complexity by the court of the first instance).

The result of such evaluation will be the choice of a certain type of
procedural resolution by the Administrative Court of Cassation from those
provided by the Code of Administrative Legal Proceedings of Ukraine.
Thus, in the final evaluation of the cassation appeal, the Administrative
Court of Cassation may adopt one of the following procedural decisions:

1) To leave a cassation appeal without movement (Part 2, 3, 6,
Article 332, Part 1, Article 2, Article 169 of the CAP of Ukraine);

2) To return a cassation appeal to the person who submitted it
(parts 5, 6, 7 of Article 332 of the CAP of Ukraine);

3) To refuse to open a cassation proceeding (Article 333 of the CAP
of Ukraine);

4) To open the cassation proceedings (Article 334 of the CAP of
Ukraine).

As we could see, each procedural action (their combination), each
stage of the administrative process is covered by a large number of
evaluative concepts, which explains the breadth of the procedural
discretion of the Administrative Court of Cassation. Accordingly, each
type of procedural activity of the Administrative Court of Cassation is
characterized by its “own” form of procedural discretion, which requires a
thorough scientific studying and uncovering.

After analyzing the norms of the Code of Administrative Legal
Proceedings of Ukraine, the criteria stipulated by them for verifying the
grounds for opening a cassation proceeding/refusal to open a cassation
proceeding, we come to the conclusion on following grounds for refusal
to open the cassation proceedings:

— The person did not participate in the administrative case;

— The court did not resolve the issue of subjective rights, freedoms,
interests and/or responsibilities;
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— Such court decision is appealed, which according to the rules of the
Code of Administrative Legal Proceedings of Ukraine can not be appealed
under the cassation procedure;

— The court applied the rules of substantive law correctly or not
violated norms of procedural law;

— The court resolutions on cases of minor complexity are appealed,
which have been considered under the rules of simplified proceedings;

— The subject of a complaint is a question of law, which is not
fundamental to the formation of a uniform law enforcement practice;

— There is a possibility to refute the circumstances established by the
appealed court resolution in the consideration of another case;

— An administrative case does not represent a significant public
interest or is not of an exceptional significance for the participant in the
case who submitted the cassation appeal;

— The court of the first instance referred the case to the category of
cases of minor complexity correctly.

However, the absence of these grounds allows the Administrative
Court of Cassation to come to the conclusion that the cassation
proceedings can be opened. Since there are the criteria for verifying the
grounds for opening a cassation proceeding/refusal to open cassation
proceeding, the exercise of procedural powers by the Administrative
Court of Cassation can not be arbitrary and unreasonable, and the
procedural discretion of this Court will have its limits, will be determined
by circumstances and be implemented solely under the rules, defined by
the Code of Administrative Legal Proceedings of Ukraine.

As it can be seen from the example of the provisions analysis of the
Code of Administrative Legal Proceedings of Ukraine on the
administrative case of minor complexity (a minor case), the freedom of
the Administrative Court of Cassation to exercise its powers is rather
significant; instead, the concept, content and peculiarities of procedural
discretion have not yet been adequately substantiated by modern
administrative procedural science, as it has been not verified by the
practice of administrative judicial proceedings.

However, it is obvious that the freedom to exercise the powers of the
Administrative Court of Cassation (its procedural discretion) has different
types, limits, content of its manifestation. So, procedural discretion has
both external and internal differences.
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The procedural (or, as it is also called in the modern literature,
judicial) discretion should be distinguished from administrative discretion,
since it provides for the powers of a judge to govern the judicial trial (for
example, a judge determines certain periods in preparatory proceedings,
the specific duties that he will impose on the parties), especially when it
comes to finding a court decision (for example, an evaluation of the case
urgency or the need for urgent protection of threatened legal benefits in
the form of preliminary legal protection). All these cases are covered by
the operation of the principle of judge independence and can not be
compared with administrative discretion, the use of which is actually
verified, although there are certain limits for this, based on the principle of
the division of power™.

Therefore, from the procedural discretion of the Administrative Court
of Cassation, fist of all, should be distinguished its administrative
discretion, which to a lesser extent, but still implemented by it. Thus, the
Administrative Court of Cassation carries out non-procedural
(administrative) powers on the basis of administrative discretion in the
event of its entering into administrative-legal relations, arising on the
basis of the administrative legislation norms. An example of such legal
relations is the legal relations of the public service (admission, passing,
termination of the public service), in which the Court is vested, in
particular, with the authority to charge and pay monetary support to
judges and employees of their staff.

Realizing the existence of the administrative (outside procedural) and
procedural discretion of the Administrative Court of Cassation, we should
pay attention, firstly, to the fact that it exercises the powers of the
administrative court of the first, appeal and cassation instances in
accordance with Art. 22, 23, 24 of the Code of Administrative Legal
Proceedings of Ukraine.

For example, the Supreme Court (the Administrative Court of
Cassation) as a court of the first instance has judicial cases on the
establishment by the Central Election Commission of election results or
an all-Ukrainian referendum, a case regarding the early termination of the
powers of a people’s deputy of Ukraine, as well as cases concerning the
appeal of acts, actions or inactions of the Verkhovna Rada of Ukraine, the

10 Wopr Iynenska ‘TIOHSATHE YCMOTpPEHHs M pa3rpaHMYeHHe C CyAeOHBIM ycMoTpeHHeMm’. EjxeromHuk
my6mmaaoro mpasa 2017: YcMmoTpeHHe W OLIEHOYHBIE MOHATHS B aAMHUHHUCTpaTuBHOM mpaBe. (MHoTpommk
Menua 2017) 6, 7.
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President of Ukraine, the High Council of Justice, the High Qualifications
Commission of Judges of Ukraine, the Qualification-DisciPIinary
Commission of Prosecutors (Part 4, Art. 22 of the CAP of Ukraine)"’.

Therefore, we can definitely state that there is a procedural discretion
of the Administration Court of Cassation of the following types:

— The procedural discretion of the Administrative Court of Cassation
as an administrative court of the first instance;

— The procedural discretion of the Administrative Court of Cassation
as an administrative court of appellate instance;

— The procedural discretion of the Administrative Court of Cassation
as an administrative court of the cassation instance.

If we evaluate the court proceedings in general regulated by the Code
of Administrative Legal Proceedings of Ukraine, it becomes clear that the
procedural discretion of the Administrative Court of Cassation as the
court of the first, appeal and cassation instances also has a heterogeneous
nature. Both the Code of Administrative Legal Proceedings of Ukraine
and the practice of administrative judicial proceedings provide for the
“consideration and resolution of administrative cases” (for example,
Art. 4, 6, 9, 192 and other of the Code). Thus, the task of reviewing the
case on the merits is the consideration and resolution of the dispute on the
basis of materials collected in the preparatory proceedings, as well as
distribution of court costs (Art. 192 of the CAP of Ukraine).

So, secondly, we can see that procedural powers of the Court have a
dual orientation:

1) The exercise of procedural rights and obligations regarding the
consideration process of administrative cases. For example, the court of
cassation instance may consider the case under the procedure of the
written proceeding on the materials available in the case in the absence of
petitions from all participants in the case on the consideration of the case
with their participation (Clause 1, Part 1, Article 245 of the CAP of
Ukraine);

2) The exercise of procedural rights and obligations for the resolution
of an administrative case (cassation appeal) on the merits (the discretion
to resolve an administrative case on the merits).

In the Administrative Court of Cassation procedural powers may be
exercised by the various compositions (organizational and procedural

7 Konexe aaminicTpatiBHOro cynounncTBa Yipainm: 3akon Yipaiuu Bix 06.07.05 p. Ne 2747-1V (8 penaxuii
3akony Ykpainu Bix 03.10.17 p. Ne 2147-VIII). Binomocti BepxoBroi Pagu Ykpainu. 2017. Ne 48. C. 5.
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forms) of this Court: a judge individually, a panel of judges, a chamber, a
unified chamber. For example, a cassation appeal is not taken for
consideration and returned by the reporting judge if it is submitted by a
person who has no administrative procedural capacity, not signed or
signed by a person who is not entitled to sign it, or by a person whose
position is not indicated (Clause 1 Part 5 Art. 332 of the CAP of Ukraine).
The court hearing the case under the cassation procedure in the panel of
judges, chambers or unified chambers shall transfer the case to the Grand
Chamber of the Supreme Court if such a panel (chamber, the united
chamber) considers it necessary to deviate from the conclusion on the
application of the law norm in such legal relations, stipulated in the
previously adopted resolution of the Grand Chamber (Part 4, Art. 346 of
the CAP of Ukraine)™. In the same way, there is a procedural discretion
of the judge, the panel of judges, the chamber, and the unified chamber of
the Administrative Court of Cassation.

The division of the Court discretion under the conditions, in which it
functions, depends on various numerous criteria:

— The stages of the administrative procedure;

— The forms of administrative judicial procedure — general claim
proceeding, simplified claim proceeding (Art. 12 of the CAP of Ukraine);

— The administrative procedure participant (Art. 42—71 of the CAP of
Ukraine);

— The composition of the Administrative Court of Cassation of the
Supreme Court (Art. 31-33 of the CAP or Ukraine);

— The type of procedural action, inaction or other external
manifestation (form) of execution of procedural powers;

— The norms (order, provision) of the Code of Administrative Judicial
Procedure of Ukraine;

— National judicial practice, practice of European Court on Human
Rights;

— The type of decision, action, inaction or any other external
manifestation of the power execution of subject of authorities;

— Any external manifestation of execution of powers of physical
person, legal entity;

— The subject of administrative-legal relations (for example, public
property or other object of real estate).

'8 Konexc aaminictpatisHoro cyounncTsa Yipainn: 3akon Yipaiuu Bix 06.07.05 p. Ne 2747-1V (8 pemakriii
3akony Ykpainu Bix 03.10.17 p. Ne 2147-VI1II). Bigomocrti Bepxosroi Pagu Ykpainu. 2017. Ne 48. C. 5.
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Therefore, the procedural discretion of the Administrative Court of
Cassation of the Supreme Court is a peculiar “winding broken line” of (a
set of) procedural actions, determined by actual circumstances,
requirements and provisions of law, which (procedural actions) finally
lead to the adoption of a court resolution.

Taking into account and under the influence of these criteria, the
Court, accordingly, carries out justice in a variety of different ways of the
procedural discretion. At the same time, these types of procedural
discretion are inseparable from each other in time, since when considering
and resolving an administrative case the Administrative Court of
Cassation constantly chooses between the varieties of its procedural
discretion. As a rule, there are no difficulties with the definition of a
particular type of discretion in the Court. However, the problem is in other
thing: to determine which of the possible resolutions should be chosen by
the Court, taking into account the existing circumstances. A significant
challenge to the Court is to perform actions in the following sequence:

— To collect information about all facts and circumstances which are
of fundamental importance for the correct resolution of an administrative
case;

— To evaluate this information objectively and compare it with the
relevant rules of substantive law;

— To correlate the actual circumstances, the requirements of the
legislation with procedural powers, vested on the Administrative Court of
Cassation;

— To correlate the conclusions obtained in the end of such evaluation,
the powers of the Court with the norm (norms) of the Administrative
Code of Judicial Procedure of Ukraine as closely as possible, which were
previously selected for use in relation to the conclusions;

— To state in the relevant court decision the results obtained after
comparison and generalization.

Each type of procedural discretion of the Administrative Court of
Cassation corresponds to the “own” set of criteria (conditions) required
for consideration when choosing and adopting procedural resolutions. For
example, a person who did not take part in a case, if the court decided on
their rights, freedoms, interests and/or responsibilities, has the right to file
a cassation appeal only after reconsidering under the appeal procedure
according to person’s appeal (Part 5, Art. 328 of the CAP of Ukraine).
Having analyzed this norm, it becomes obvious that the Administrative
Court of Cassation, evaluating the grounds for opening a cassation
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proceeding on a complaint from a person who has not participated in the
case, would check the fact of resolving the issue on the rights of the
plaintiff by the administrative court.

As a result of procedural rights execution by the Administrative
Court of Cassation, the evaluation of actual circumstances and the norms
of law, it approves procedural resolutions, which, depending on certain
criteria (circumstances), can be differentiated into types:

— The current procedural decision (court decision) approved in
connection with the process of consideration of the cassation appeal.
Procedural issues related to the movement of the case, the petitions and
statements of the participants in the case, the issues on postponing the
case consideration, the announcement of a break, the suspension of
proceedings, as well as in other cases provided for by the Administrative
Code of Legal Proceedings of Ukraine, are decided by the court of
cassation instance by court decisions under the procedure established by
the Administrative Code of Legal Proceedings of Ukraine for the adoption
of decisions of the court of the first instance (Part 2, Art. 355, Art. 241 of
the CAP of Ukraine);

— The final procedural decision, adopted on the results of
consideration of the cassation appeal (administrative case). The court of
cassation instance, on the basis of the results of consideration of the
cassation appeal adopted the court resolutions in the form of decree in
accordance with the requirements established by Art. 34 and Chapter 9 of
section Il of the Code of Administrative Legal Proceedings of Ukraine
(Part 1, Art. 355 of the CAP of Ukraine).

Therefore, we have to agree that the main problems of the judge and
the judicial procedure arise not in connection with the formal correlation
of preconditions and conclusions, legal features of the situation and its
legal consequences, that is, not in relation to legal syllogism. A much
more complex task of judicial procedure and jurisprudence in general is
the search, establishment and distinguishing of legally significant features.
First of all, we speak about the features of the very law norm that will
regulate the situation, and the features of a particular situation, that is, a
certain case of life, which actually requires a legal solution. So,
R. Cippelius comes to the conclusion that the resolution of legal cases (for
example, regarding how many parties owe one another under the
agreement, or whether an employee can claim damages resulting from
labor injuries, etc.) is a complex lace. It is made out of finding
prerequisites, their accurate outlining; establishing which of the norms
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should be applied. Finally, the actual implementation of the norm takes
place, that is, the use of the legal consequence as a logical conclusion
resulted from the establishment of prerequisites and determines the proper
conduct™.

As the practice of administrative judicial procedure shows, it is not
enough to find, establish and distinguish the legally meaningful features
of the law norm regulating a certain situation®. At the discretion of the
Administrative Court of Cassation and the adoption of the final procedural
resolution will influence how the Court will evaluate and interpret the
actual circumstances in relation to the specific norm of substantive law.

Thus, a court resolution may be canceled in whole or in part and
instead a new resolution is made or it is changed in the appropriate part
due to the incorrect application of the substantive law norms. Incorrect
application of the substantive law norms is a misinterpretation of the law
or the application of law that should not be applied or the non-application
of the law that would have been applied (Part 1, 3, Art. 351 of the CAP of
Ukraine)™.

Therefore, for the adoption of a legitimate and justified court
resolution on the basis of procedural discretion of a certain type, it is
necessary to form a comprehensive list of criteria, the combination and
content of which will determine the type of court resolution that will most
fully correspond to the actual circumstances.

CONCLUSIONS

Therefore, the “own” list of criteria corresponds to each type of
procedural discretion of the Administrative Court of Cassation. When
examining the actual circumstances, interpreting them and relevant
substantive legal norms, drawing conclusions on the correspondence of
actual circumstances to the law norms, the Court examines them for
compliance with the criteria from the list for a certain type of procedural
discretion. Of course, it is not easy to make a comprehensive list and to
describe the criteria of the procedural discretion of the Administrative
Court of Cassation in a certain case, since the actual circumstances of the

19 Paituronsa Lpmmerniyc Metoauka npasosacrocysauss (FOcrinian 2016) 141.

20 Pajturonsa Lpmmerniyc Metoauka npaBosacrocysanns (FOcrinian 2016) 141.

1 Komexkce aJIMIHICTPaTHBHOIO CymOuYMHCTBAa YKpaiuu: 3akoH Ykpainu Bim 06.07.05 p. Ne 2747-1V
(B pemaxriii 3akony Ykpaiau Bix 03.10.17 p. Ne 2147-VI1I1). BimomocTti Bepxosroi Pagu Ykpaiuu. 2017. Ne 48.
C.5.

22



case are ambiguous, it is rather difficult to evaluate them, interpret and
compare with the substantiate law norms.

Each criterion of procedural discretion of a certain type is evaluated
both individually and in interrelation and in combination with other
criteria; their relations and meaning for the final procedural resolution is
evaluated. So, can we consider the refusal to open proceedings in an
administrative case as reasonable (closing proceedings in an
administrative case in the appropriate part based on the grounds
stipulated, respectively, by Art. 238, 240 of CAP of Ukraine) (Art. 170,
238, 354 of CAP of Ukraine)?

For example, in relation to the dismissal of an administrative
complaint by the national administrative courts (submitted in accordance
with Art. 2 and Art. 4 of the Code of Administrative Legal Proceedings of
Ukraine)®* on the arbitrary search by the police of a private home and the
payment of moral damage for violation of the home integrity, the
European Court of Human Rights in the case “Kuzmenko against
Ukraine” explained that, taking into account the fact that national courts
refused to consider the applicant’s complaint, referring him to the
procedure that was neither accessible nor capable of bringing to the
immediate and prompt settlement of his civil claim, the applicant was
denied in the right to access to the court in the very essence. There was
respectively a violation of Clause 1 of Art. 6 of the Convention®.

Based on the results of the study described above, the procedural
discretion of the Administrative Court of Cassation of the Supreme Court
can be defined as the freedom of choice by the Administrative Court of
Cassation (administrative court) of one or more procedural resolutions as
defined by actual circumstances, norms of law and judicial practice from
those provided by the norms of the Code of Administrative Legal
Proceedings.

The practice of administrative judicial proceedings objectively
requires not only justification of the types of procedural discretion of the
Administrative Court of Cassation, but also a comprehensive description
of possible algorithms of its procedural actions during the cassation
reconsideration of administrative court resolutions of the first and
appellate instances and the implementation by the Administrative Court of
Cassation of other procedural powers.

22 KozieKe aiMiHICTpaTHBHOTO CyjourHCTBa YKpainu y pegaxuii 1o 15 rpymas 2017 p. (npum. asm.).
% CppaBa «KysbMeHko mpotd Ykpaium» (3asBa Ne 49526/07). Pimenns Bix 9 Gepesus 2017 p.
[Enextponnuii pecypc] — Pexxum mpoctymy: http://hudoc.echr.coe.int/eng?i=001-171782
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The distinction and justification of the procedural discretion types of
the Administrative Court of Cassation (administrative court) and its
meaning in relation to certain, specific categories of administrative cases
Is urgent and practical.

SUMMARY

To ensure the fulfillment of the task of administrative judicial
procedure, its “flexibility”, the fullest protection and renewal of rights,
freedoms, interests of physical persons (legal entities), the effective
exercise of procedural functions, the administrative courts, as well as the
Administrative Court of Cassation of the Supreme Court, have procedural
powers that they realize at their own discretion. At the same time, the
procedural discretion of the Administrative Court of Cassation of the
Supreme Court can not be unlimited, arbitrary. The above mentioned
discretion (freedom of actions) is determined by the actual circumstances,
the requirements of legislation, judicial practice, and practice of the
European Court on Human Rights.

It should be noted that the necessity for a justified choice is
objectively inherent in the whole process of reviewing and resolving an
administrative case or procedural actions associated with it.

The “own” list of criteria conforms to each type of procedural
discretion of the Administrative Court of Cassation. When examining the
actual circumstances, interpreting them and corresponding substantive
law, drawing conclusions on the correspondence of actual circumstances
to the law norms, the Court examines them for compliance with the
criteria from the list for a certain type of procedural discretion. Definitely,
it is not easy to make a comprehensive list and describe the criteria of
procedural discretion of the Administrative Court of Cassation in a
particular administrative case, since actual circumstances are quite often
ambiguous; it is rather difficult to evaluate, interpret and compare them
with the substantive law norms.
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FINANCIAL CONTROL
IN THE FINANCIAL MANAGEMENT SYSTEM

Bortnyak V. A.

INTRODUCTION

Any financial performance process becomes meaningless if a strategy
to control it is not defined and implemented based on objectives consistent
with the current state of the company and its upcoming projects.

Financial control has now become an essential part of any company’s
finances. Hence, it is very important to understand the meaning of
financial control, its objectives and benefits, and the steps that must be
taken if it is to be implement correctly. Financial control may be
construed as the analysis of a company’s actual results, approached from
different perspectives at different times, compared to its short, medium
and long-term objectives and business plans.

These analyses require control and adjustment processes to ensure
that business plans are being followed and that they can be amended in the
event of anomalies, irregularities or unforeseen changes. The
accountabilities of Treasury Board, the Minister of Finance, deputy
ministers, executive financial officers, the Comptroller General and
central agencies are stated, along with supporting policy. Government’s
approach to control and risk is updated from a traditional input focus to
broader measures of performance and achievement of objectives.

The role of the Financial Management Branch, Office of the
Comptroller General, in maintaining the Core Policy and Procedures
Manual and developing financial management policy is covered, as are
the responsibilities of other central agencies by subject area in an
appendix table.

1. General and Financial Management
The management principles for government’s operating framework
are: resource allocation decisions made during the budget process
communicate the government’s priorities; government and ministry goals
and objectives must be communicated clearly to the public and staff
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throughout the hierarchy to ensure that all staff are working toward the
same ends; assignment of responsibilities to minimize duplication of tasks
and to ensure that someone is responsible for completing each function;
staff who have been assigned responsibilities are given the authority to
carry them out. Statutes grant authority to ministers and deputy ministers,
and the authority is delegated throughout the organization; and individuals
are held accountable for their stewardship after objectives have been
established, responsibility assigned, authority delegated and resources
allocated to individuals™.

The key components of the government’s financial management
framework include: legislation, regulations, policies and procedures;
financial planning and budgetary control; systems and internal controls;
delegation of authorities and responsibilities; adherence to standards; and
holding individuals and organizations accountable for erformance.

Government’s approach to the broad area of control has evolved with
new demands for enhanced governance and has moved beyond traditional
financial and general management control. In any organization, the
essence of internal control is purpose, commitment, capability and
monitoring. This is embodied in a redefined management and
comptrollership for government.

Government resources, structures, systems, processes and culture all
support management and staff in achieving objectives. Control can assist
in monitoring performance by providing reliable information on measures
used, which may lead to further management decisions or actions.
However, control cannot prevent the taking of decisions that are, in
retrospect, flawed. There are inherent limitations even though due care
and diligence may have been exercised. Risk assessments are necessary in
making choices in the face of uncertainty, because of the possibility of
adverse consequences from those choices.

Treasury Board acts as a committee of the Executive Council in
matters relating to: government management practices; government
financial management and control, including expenditures and assets;
evaluation of government programs as to economy, efficiency and
effectiveness; government personnel management; and other matters
referred to it by the Executive Council.

! Barpivens C. S. JlismbHiCTh MDKHAPOAHHX [EP/KABHHX YCTAHOB NPH 3IICHEHHI JePKaBHOTO
(inancoBoro ayauty // Axryanbhi npodiemu ekoHomiku. 2018. Ne 8. C. 321-334
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In addition, Treasury Board may make regulations or issue directives
respecting: the planning, management and reporting of capital
expenditures by government and government bodies and accounting
policies and practices for the government reporting entity, and the form
and content of documents required to be made public.

The Minister of Finance is responsible for: the management and
administration of the Consolidated Revenue Fund; oversight of revenues
and expenditures; government fiscal policy and any other financial matter
not assigned to Treasury Board or to any other person.

The Minister of Finance is also the chair of Treasury Board.

Deputy Ministers, on behalf of their respective ministers, are
responsible for: supervising the management of the business and affairs of
their respective ministries. Specific financial responsibilities are normally
delegated, as appropriate, to assistant deputy ministers and to other
executive, senior and financial officers. Deputy ministers review and
approve matters related to ministry operations, strategic direction and
organizational structure to ensure government and the public’s best
interests are served. Duties include: strategic planning, review of service
plans and identification of inistry opportunities and challenges; approval
of annual operating and capital budgets; review principal risks of the
ministry and plans, systems and processes to manage such risks; oversight
on the reliability and integrity of internal control and management
information systems, and management practices and processes to ensure
compliance with applicable policy and legislation; monitoring senior
executive performance and succession planning and communicating with
stakeholders in a timely, accurate and effective manner®.

The Comptroller General is responsible for: government’s financial
management and administration policy and procedures; policies and
procedures for maintaining the central accounts of government; preparing
the Public Accounts and other financial statements and reports required by
Treasury Board or the Minister of Finance; direction and coordination of
financial management and administration policy and procedures, control
and reporting systems and the approval of ministry financial
organizational structures.

Treasury Board Staff are responsible for: providing the support to
Treasury Board necessary to fulfill its statutory responsibilities, excluding

% BorycnaBchka B. C. BryTpiumiii KOHTpOIb: MikHapomma mpasktuka // Bicamk JKATY. — Cepis:
Exonomiuni Hayku. 2017. Ne 2. C. 84-92
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those specific duties assigned by statute or delegation to other central
agencies such as the Office of the Comptroller General and the BC Public
Service Agency.

Central Agencies such as Shared Services BC, the BC Public Service
Agency and the Chief Information Office are responsible for coordinating
government-wide activities in specific areas under the authority of
different statutes and authorities.

Ministry and agency systems of financial administration must
integrate and be fully compatible with government-wide systems to ensure
a cohesive framework for overall financial management and control.
Ministries must establish, maintain and operate systems of financial
administration that are consistent with statutes, regulations, policy and
directives. Deputy ministers must ensure staff that are assigned
responsibilities for program delivering, including financial administration,
complete their responsibilities in accordance with government policy®.

Deputy ministers must delegate authority for ministry systems of
financial administration to an executive financial officer, or to another
officer depending on the size, structure and activities of the organization.
This officer must be referred to as the chief financial officer and must
report to an executive financial officer. Executive financial officers are
accountable for the overall performance and effectiveness of ministry
financial administration systems, and in most cases, have responsibility
for personnel, data processing and general administrative services.

Responsibility centre managers must manage the human, physical
and financial resources allocated to them for achieving their program
objectives. Ministries must ensure that responsibility centre managers are
clearly identified in their organizational structure and approve their
signing authorities. Financial systems, processes and procedures related to
a ministry’s system of financial administration are to be clearly defined,
documented and communicated to all levels within the ministry.

Ministries must periodically review their financial administration
systems for compliance with policy, best practice improvements and to
ensure activities are carried out efficiently and effectively. Responsibility
centre managers and their subordinate staff are subject to the functional
direction provided, on behalf of the deputy minister, by executive and
chief financial officers in matters related to the financial administration

¥ Bummniscska B. A. Opranizauis Miskaapogsoro kontpoio: Mouorpadis. K.: TTopo, 2018. 256 c.
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and control. Personnel charged with functional responsibilities must have
the requisite qualifications and experience to assure an overall quality of
management and financial administration. Professional development and
training will be required as necessary to maintain standards®.

Position descriptions for personnel must reflect key functions and
activities for the organization, and accurately describe the knowledge,
skills and abilities required for the position. Deputy ministers, executive
financial officers and, where applicable, chief financial officers will be
subject to the functional direction and guidance of the Comptroller
General in matters related to the administration and control of the
government’s system of financial administration. The Comptroller
General must be part of selection processes in appointing chief financial
officers.

The Comptroller General must review any proposals for the
establishment of, or revision to, regulations under the Financial
Administration Act. The Minister of Finance must approve all proposals
for the establishment of, or revision to, Treasury Board Regulations prior
to submission to Treasury Board (see Information and
References, Regulations, Order in Councils and Directives).

The Financial Management Branch, Office of the Comptroller
General, develops, issues and maintains the online Core Policy and
Procedures Manual. Review and consultation with Treasury Board Staff,
the Deputy Minister Committee, Assistant Deputy Ministers on Corporate
Service Committee, Chief Financial Officer Council, and other central
agencies, as appropriate, must precede the issuance of new policy.
Ministries, central agencies and offices sponsoring amendments to policy
must circulate the proposed policy change to the Office of the Comptroller
General.

2. Financial Systems and Controls
Financial systems generate a significant amount of data and
information, and are a vital component in managing the delivery of
government services and in producing the Province of B.C. Public
Accounts.

* Boiinesna H. O. PO3BHTOK JE€paBHOrO BHYTPIIIHBOTO (iHAHCOBOTO KOHTpOMO B Ykpaini // IIpo6aemu
niiBuIeHHs eekTuBHOCTI iHpacTpykTypu: 30ipHHK HaykoBuX npauk. Bum. 28. K.: HAVY, 2017. C. 26-29.
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Treasury Board has overall responsibility for government financial
management and control in the province. On behalf of Treasury Board,
the Office of the Comptroller General and Treasury Board Staff, Ministry
of Finance prepare and release summary financial information, as well as,
detailed information on ministries and agencies that make up the
Consolidated Revenue Fund and the Government Reporting Entity.

Ministries are responsible for their financial systems and ensuring
compliance with government policy and technology standards. The
ministry Executive Financial Officer (EFO) or Chief Financial Officer
(CFO) where delegated, has overall responsibility for implementation and
operation of a financial system.

The Comptroller General is responsible for policy and direction for
financial systems, and communication of standards and guidelines.

The Government Chief Information Officer is responsible for
corporate information management and information technology policies
and standards including architectures and information security.

Provincial Treasury is responsible for banking and financial
transaction policies and standards, including approving and coordinating
ministry acceptance of electronic payments.

Financial Information — for the purposes of this chapter, means the
transactions or data produced or used in understanding, managing, and
reporting on the financial aspects of an activity, and is not limited to
accounting data. Financial information is relied on to make decisions of a
financial nature.

Financial System — for the purposes of this chapter, means a
significant system or process (e.g.: manual, automated, end-to-end, feeder,
interfaced, central, including data and software applications) that produces
or generates financial information®. For example, systems that:

. collect, maintain, process, transmit or report financial transactions;

. support internal and external financial report preparation, such as,
cost and revenue information, financial statements, and the Public
Accounts;

. assist ministries and central agencies with financial management,
control, budgeting and forecasting.

Financial Risk and Controls Review (FRCR) - assesses and
documents the adequacy of the designed controls for a new financial

® Byituis M.M. Po3BUTOK (BYHKIIii KOHTPOJIIO MPH BIPOBAUKEHH] iHTErpoBaHKX iH(OPMAIitHEX cHcTeM //
AxTtyanbHi npobiiemu exoHoMiku. 2018. Ne 4. C. 226-242.
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system (or a significant modification to an existing financial system or a
system having a key financial component) with generally accepted
financial control standards to prevent and reduce the risk of loss, error,
misuse or fraud and to ensure conformity with accounting assertion
criteria.

Payment Card Industry Data Security Assessment (PCI-DSA) — an
assessment against the policies and standards established by Provincial
Treasury for new or existing financial systems that accept payment cards.

Privacy Impact Assessment — an assessment conducted by a public
body to determine if a current or proposed enactment, system, project,
program or activity meets or will meet the requirements of the Freedom of
Information and Protection of Privacy Act.

Security Threat Risk Assessment (STRA)— an information risk
assessment process in a form approved by the Chief Information Security
Officer, Information Security Branch.

Suite of Corporate Financial Systems — the core financial systems
which support many of government’s mission critical financial
management business functions comprised of:

. the financial management and reporting system maintained by CAS,
including the general ledger; data warehouse; budget and chart of
accounts module; fixed asset module; accounts receivable module;
iIProcurement, purchase order, iExpenses and accounts payable modules;
the corporate contract management module; the CAS Generic Interface;
and the common interface for credit card payments.

.the Human Resource Management System, Time On Line and
Corporate Human Resource Information and Payroll System maintained
by Public Service Agency;

.the banking, cash, debt and investment systems maintained by
Provincial Treasury, Ministry of Finance; and

.the revenue and tax collection systems maintained by Revenue
Division, Ministry of Finance.

Ministries are responsible for determining the methodology to be
used in the development of a financial system. The methodology must be
consistent with government architectures and information management
and information technology (IM/IT) policies and standards.

A financial system requires ministry approval prior to placement into
production. Ministry EFO approval on the recommendation of the CFO,
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and Comptroller General acceptance of the FRCR report (Policy 6), is
required to implement a new financial system or a significant
enhancement to an existing financial system. Financial system
documentation needs to support compliance and financial risk and
controls assessment®.

Ministries must make use of, to the extent practicable, the suite of
corporate financial systems or a component thereof, to process financial
information so that core functionality is maximized and not duplicated. In
addition, prior to developing any new financial system (or making
significant modification to an existing financial system or a system having
a key financial component) and/or submitting a funding request for same,
ministries must collaborate with OCG1. This is to ensure that the
proposed financial system or enhancement is warranted in addition to
what is provided, or is capable of, by the suite of corporate financial
systems.

Ministries must receive OCG endorsement before financial system
development is substantially initiated or the funding request is advanced
further in the budget approval process. The primary point of contact is
between the ministry CFO and the Executive Director, Financial
Management Branch, OCG.

Ministries must ensure that their financial information processes and
financial systems have sufficient and comprehensive controls to prevent
and reduce the risk of loss, error, misuse or fraud to an acceptable level.
To this end, ministries must complete a pre-implementation FRCR for a
new financial system (or a significant modification to an existing financial
system or a system having a key financial component). The pre-
implementation FRCR must be initiated during system development and
completed prior to implementation to production. Ministry resourcing for
the FRCR should be identified in the development budget.

Quialified, independent and objective parties (internal or external to
the ministry) are required to complete the FRCR, at the discretion of the
ministry EFO or CFO, where delegated. For example, use of experienced
ministry audit or in-house systems staff, such as, a professional
accountant (CA, CMA, CGA) with IM/IT audit skills, or a Certified
Internal Auditor (CIA) with IM/IT audit skills, or a Certified Information
Systems Auditor (CISA) with financial audit skills for the review would

® Tymko B.B. Moxepsisamis aepkaBHOro (iHAHCOBOTO KOHTPOTIO B YKpaini BiAmoBigHO 10
€BPOIIEHCHKOr0 IPaKTUKH // AKTyanbHi pobsiemu ekoHoMikH. 2016. Nel. C. 199-204.
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be appropriate, as long as the reviewer was not the system developer,
operator, or central to the program area that will use the financial system.
In a self-assessment situation, the FRCR should be endorsed by an
external service provider or qualified independent ministry staff with the
requisite financial and IM/IT audit skills’.

The ministry EFO, or CFO where delegated is responsible for
approval of the pre-implementation FRCR report. The approved report
must be provided to and accepted by the Comptroller General before the
ministry implements the financial system to production. The primary
point of contact is between the ministry CFO and the Executive Director,
Financial Management Branch, OCG.

A post-implementation FRCR must be conducted by the ministry
before the third year of operations to confirm that the financial system
continues to support business requirements, any weaknesses have been
addressed, and key financial controls continue to prevent and reduce the
risk of loss, error, misuse or fraud.

Ministry assessment activities and workload for the post-
implementation FRCR should be rationalized with those required of any
other periodic assessment or assurance engagement.

The ministry EFO, or CFO where delegated is responsible for
approval of the post-implementation FRCR report. The approved report
must be provided to and accepted by the Comptroller General before the
third operating year of the financial system has commenced. The primary
point of contact is between the ministry CFO and the Executive Director,
Financial Management Branch, OCG.

Ministries must ensure that payment transaction systems and
processes are developed in compliance with Banking & Cash
Management Branch, Provincial Treasury’s policies and standards.

A principal requirement is that people that manage access to, or
administer, electronic commerce systems must receive periodic training
on how to protect payment card data (refer to the PClI DSS — Resource
Centre (government access only) for Security and Awareness Training —
government access only), as well as, participate in annual assessments
coordinated by Banking & Cash Management against the PCI Data
Security Standard. In addition, any new outsourced payment system must
be certified as PCI compliant by the EFO prior to deployment.

" ITosGus B.JI. BuyTpimmniii kouTpons: peanii uacy: Monorpadis. Joueusk: Yiplow, 2013. 187 c.
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Refer to these Guidelines (government access only) for additional
information on the corporate financial architecture when developing new
financial systems to process payments. The guidelines are also intended to
support engagement between ministries and OCG.

3. Financial Risk and Controls Review

Guidance on internal controls, FRCR completion, reporting and
approval, and additional control examples are outlined below.

Effective internal controls support achievement of an organization’s
objectives. However, a one way or one size approach to designing and
managing internal controls is not always realistic given the complexity of
various government processes and systems to support them.

For a financial system, internal controls need to address key risks in
the context of the overall business and environment in which it operates.
The objective is to ensure an effective internal control regime for financial
information and that it is consistent with the standards established for
accounting assertions*. For example, assurances that financial
transactions are properly authorized, financial records are properly
maintained, assets are safeguarded, and that applicable legislation and
policies are complied with.

To the extent possible, key controls over financial information and
account balances should be automated. It is recognized that automation is
not always possible and manual procedures, such as reconciliations and
management reviews, may be necessary. It is expected that key automated
and compensating controls will form an integral part of user acceptance
testing, and their design will be confirmed as part of the FRCR®.

Financial information transferred from a ministry financial system to
the CAS Financials system, whether detailed or summarized, must meet
transaction criteria for: Occurrence: recorded transactions actually
occurred; Completeness: all transactions that should be recorded are;
Valuation/Accuracy: correct transaction values are recorded,;
Classification: transactions are recorded in the proper account;
Authorization: recorded transactions are valid; Cut-off: transactions are
recorded in the correct accounting period; For subsidiary ledgers
maintained by ministries, the subsidiary financial system balances must
meet criteria pertaining to account balances for: existence: asset and

8 Kosanpuyk C.T. BHyTpinmHiii KOHTPOJb: po3ayMu o0 cyTHOcTi // Bicauk YATY. 2017. Ne 1. C. 11-17.
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liability balances exist, completeness: all valid asset and liability balances
are recorded and can be reconciled to the CAS Financials system,
valuation: asset and liability balances are included at correct amount.

The FRCR is a formal analysis of a financial system and the
environment in which it operates using a risk-based approach. Key risk
areas are identified and assessed along with the associated controls
established by the internal control regime to mitigate risks. The
assessment is supported by a scoping and risk rating exercise to determine
whether the financial system includes adequate internal controls.

In relation to a financial system the following internal control areas
need to be considered: business process controls -— include application
controls. The scope of a FRCR needs to address material classes of
financial transactions, account balances and summary financial
information. Use quantitative and qualitative factors to determine whether
or not the application supports material items. For example, review the
dollar value of material transactions and the complexity of the accounting
policies, or susceptibility of the process to error and fraud to determine the
significance of the application/system and control objectives.

When the review of financial transactions/business processes for
guantitative and qualitative factors is complete, overall significance and
risk can be established. This is then used to determine the in scope
financial transactions/business processes which need to be assessed by the
FRCR.

General computer controls— include controls for system
development, changes, access to programs and data, and continuity of
operations, specifically business continuity, disaster and back-up recovery
plans. In addition, the overall governance of the financial system and the
definition and assignment of roles and responsibilities, including
segregation of duties are considered. Refer to the COBIT ((the Control
Objectives for Information and related Technology) is a framework or set
of best practices for information technology management and has become
a common standard for information technology related controls. COBIT
provides users with a set of generally accepted measures, indicators,
processes and practices to develop appropriate information technology
controls. For additional information, refer to the ISACA website) control
framework for detail information.
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For the in scope application/system, the general computer controls in
place to support the application are identified. When completed a risk
assessment for each unique control area can be established. The risk
ratings assist in identifying the priority of the general computer controls
for the application and the FRCR.

Assessment activities for FRCRs should be coordinated with other
assessments required by legislation or policy including a Security Threat
and Risk Assessment (STRA), Privacy Impact Assessment, and Payment
Card Industry Data Security (PCI-DSA) assessments. The review and
assessment activities involve systems or programs with similar operating
environment and security concerns and will likely generate common
control and risk management information.

The control objectives, assessed risks, key controls, residual risk, and
final assessment comments need to be documented, preferably in matrix
form (see the template in 13.4.3) to support the review and remedial of
any weaknesses. While generic, completion of the matrix requires
consideration of the business context and financial implications in relation
to the control objectives and risks’.

A ministry self-assessment is acceptable when validated by an
external service provider or qualified independent ministry staff with
financial and IM/IT audit skills.

Ministry EFO sign off, or CFO where delegated, is required before
the FRCR report is submitted to the Comptroller General. The FRCR
report will also assist the CFO with ministry representations on financial
reporting controls in relation to the Public Accounts

3. Internal Audit

Internal auditing is an independent, objective assurance and
consulting activity designed to add value and improve the government’s
ability to meet its service goals and objectives. It uses a systematic and
disciplined approach to evaluate and recommend improvements in the
effectiveness of risk management, internal control, decision support and
governance processes.

The internal audit function does not relieve ministry management of
responsibility to establish and support an adequate internal control

° Kynakosceka JLII. TlpakTuumii mormsa Ha (iHAHCOBMII KOHTPONb Ta (DiHAHCOBHMH MEHEIKMEHT //
Exonowmika i mignpuemuunTso. 2016. Ne 4. C. 14-19.
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environment within their organization. It is ministry management’s
responsibility to plan, organize and direct the undertaking of sufficient
controls to provide reasonable assurance that government goals and
objectives will be accomplished in the most effective, efficient and
economical manner.

The authority to undertake internal audits is derived from sections 4,
8 and 9 of the Financial Administration Act. Responsibility for the
internal audit function within government has been delegated to the Office
of the Comptroller General (OCG) and is administered by the Internal
Audit and Advisory Services Branch (IAAS).

Cabinet: receives through Treasury Board, a presentation from IAAS
on risks to the achievement of government’s goals; provides guidance to
Treasury Board on its priorities to assist IAAS in developing the Annual
Corporate Audit Plan; receives through Treasury Board an Annual
Corporate Audit Plan which responds to guidance provided; approves the
Annual Corporate Audit Plan; receives through Treasury Board copies of
all corporate and ministry audit reports prepared by IAAS, other than ad
hoc and forensic audit reports; endorses Treasury Board recommendations
for actions required to address significant issues arising through the
corporate audit reports; receives through Treasury Board an annual report
indicating the status of implementation of recommendations™.

Treasury Board: provides direction to IAAS on Cabinet’s guidance,
for inclusion in the annual audit planning process; receives the Annual
Corporate Audit Plan prepared by IAAS based on direction received;
receives all audit reports prepared by IAAS, other than ad hoc and
forensic audit reports, and makes specific recommendations to Cabinet on
actions arising from the audit reports; directs IAAS, through the
Comptroller General, to examine and report on whether public money, as
defined in the Financial Administration Act, has been disbursed for the
purpose intended, and to examine the financial management of
government corporations; receives an Annual Report from the
Comptroller General which summarizes the effectiveness of financial
management and administration across government.

Comptroller General: responsible for providing an effective Internal
Audit function for government; directs IAAS to examine the
disbursements of public monies and the financial management of

% Mapuenko J|.M. VjockoHaNeHHs opraisamii BHyTPIiIHEOr0 (iHAHCOBOrO KOHTPONIO MiJMPHEMCTB //
AxTyansHi mpobaemu ekoHoMiku. 2017. Ne 2. C. 163-171.
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government corporations, as requested by Treasury Board; directs IAAS
to investigate and monitor loss incidents in government, where
appropriate; provides an Annual Report to Treasury Board which outlines
recommendations for improvements to financial management across
government.

Deputy Ministers: provide input into the annual corporate risk
assessment and audit planning processes; a committee of deputy ministers
will be established to review an Annual Audit Plan for ministry-specific
projects arising from the annual risk assessment. This committee will also
receive copies of all ministry-specific audit reports; receive copies of
corporate audit reports that impact their organization; will provide timely
responses to corporate or ministry-specific audit reports that involve the
deputy minister’s accountability

Ministries: provide input into the annual risk assessment process and
audit planning process; request IAAS to perform ad hoc services; report
significant loss incidents, including suspicions of illegal activity, to the
Comptroller General.

Internal Audit and Advisory Services Branch (IAAS): provides an
independent and objective assessment of the operations of ministries,
agencies, boards and commissions and advises on improvements resulting
from internal audit activities; provides a continuum of services ranging
from assurance regarding the effectiveness of internal controls and
compliance to comprehensive assessments of program performance and
information systems; provides ongoing support and advice to ministry
management through the conduct of special investigations, performance
reviews and consulting services that support core activities™.

4. Corporate Compliance and Controls Monitoring

The objective of the compliance and controls monitoring function is
to work co-operatively with ministries and central agencies to provide a
corporate monitoring mechanism to improve compliance with government
core policy and to strengthen the financial and procurement control
framework by: providing confidence that government payments are made
in accordance with government core policy, including central directives,
orders, and regulations; mitigating the risk of financial loss to
government; reducing the cost of processing payments; and identifying
and recommending systemic change to maintain and improve the overall
control framework.

1 Heckopones F0.B. Meronomnoriuni acniekts dinarcoBoro kontpomo: Mosorpadis. K.: @oroc, 2015. 403 c.
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The compliance and controls monitoring function is a centralized
systematic, risk-based approach designed to promote accountability and
monitor the prudent and proper use of public monies. The Branch’s
monitoring and review approach is based on the government’s Enterprise
Risk Management Model (government access only).

The scope of the compliance and controls monitoring function
encompasses all government payments that may be selected at any time
for the examination of accuracy and compliance with core policy, central
directives, orders, and regulations. Payment review results and
recommendations are reported back to ministries, central agencies, and the
Office of the Comptroller General.

The corporate compliance and controls monitoring function does not
replace the responsibility of ministries and central agencies in
establishing, supporting and maintaining an adequate system of internal
controls including a sufficient financial and procurement control
framework.

The authority to undertake compliance and controls monitoring is
derived from sections 8 and 9 of the Financial Administration Act.
Responsibility for the monitoring function within government including
compliance reporting and recommendations regarding non-compliance
has been delegated to the Office of the Comptroller General (OCG) and is
administered by the Corporate Compliance and Controls Monitoring
Branch (government access only).

The Corporate Compliance and Controls Monitoring Branch is
responsible for: reducing the cost of internal controls by implementing a
risk based management approach; testing and reporting on government
payments for compliance with core policy, central directives, orders and
regulations; recommending improvements to government policy, training
and systems to improve compliance through both targeted and systemic
changes; identifying control weaknesses and assisting central agencies
and ministries in strengthening the financial and procurement
management framework; providing custom payment reviews and reports
where warranted and maintaining branch policy and procedures
(government access only) for the administration of compliance and
controls monitoring?.

Ministries are responsible for: establishing, supporting and
maintaining an adequate system of internal controls; following up on
CMB recommendations and reporting back on corrective actions taken to
reduce risk and improve compliance; collecting amounts owed to

12 . . . .
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government identified in the review process and identifying ministry
contact(s) for the receiving and conveying of requested documentation to
support payments (government access only) selected for review.

5. Budget and financial management

Local governments, who have the competencies to effectively
manage public finances, can better prioritize and allocate resources for
social and economic needs.

On the contrary, corrupted, inefficient, or inadequate, public financial
management may result in missed opportunities for growth and financial
losses, reduced total investment and quality of infrastructure,
underperformance of institutions, and a pervasive institutional corruption.

Poor planning practices that include failure to link policies, planning
and budgeting, may contribute negatively to government performances
and may foster corruptive behaviours on public financial management. In
addition, many local governments still have weak or inadequate
mechanisms for citizens to monitor government’s performances on the
financial field. With a poor control over expenditures and public goods,
local officials may be involved in frauds, thefts and embezzlement.

In this framework, meaningful public oversight and participation in
the formation of budgetary programs, as well as, making audit reports
available to the public, could be beneficial to effectively restrain
corruptive behaviours. Moreover, municipalities have to ensure, through
all the stages of the budgetary processes, a reliable, transparent and
comprehensive record of disbursements made, in order to promote
accountability and identify irregularities.

An integrity risk assessment of budget and financial management and
reporting, may identify some or all of the following integrity risk factors
(the list is not limited):

Poor planning: Failure to link policy, planning and budgeting may
contribute to poor budgeting outcomes. Inability to develop realistic
forecasts may lead to non-transparent adjustments during budget
execution. Inadequate funding of operations and maintenance may result
in systems underperforming. Poor expenditure control may be exploited to
gain a personal benefit (officials purchasing goods through the system for
private use).

Missing nexus between budget as formulated and budget as executed.
Inadequate accounts management creates possibilities for diversion of
public funds to private accounts. Poor cash management allows fraud and
theft of resources. Officials state inflated price regarding the value of a
service to misappropriate cash. Officials do not record the transaction or
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full amount of the cash collected. Officials make unauthorized
modifications to payroll database records for personal benefit. Officials
state incorrect input details in processing payroll (i.e. number of days
worked and overtime, leaves taken.) Salaries are paid to fictitious
employees and accounts (,,ghosts* on the payroll).

Officials provide false information for the reimbursement of
expenses. Officials make reimbursement claims based on improper bills.
Improper verification of bills leads to excess payments.

Following the risk assessment, the local government may consider
the following risk management strategies as development points to
include:

Allow enough time to systematically provide the local assembly with
all the financial and accounting documents needed for an informed vote
on the budget, as well as on the approval of accounts.

Further to national regulations, introduce and implement a clear and
comprehensive regulatory and operational framework for budget and
fiscal management. Mechanisms for budgeting and policy formulation
should be explicitly designed to reinforce coordination and cohesion in
decision-making. Ensure that budget planning is based on reliable
information. The integrity of fiscal information should be made subject to
public and independent scrutiny.

Train all relevant staff to ensure they are aware of their
responsibilities and acquire the necessary competence. Build and
strengthen capacities for effective participation of all relevant staff in the
budget process in all its phases. Pay attention to providing adequate
capacities of heads of units that need to formulate their projected budgets

Through all stages of the budget process (formulation, approval,
implementation and evaluation), provide timely local community with
full, transparent and comprehensive information on the past, current, and
projected fiscal activity of local government, specifying fiscal policy
objectives, the macroeconomic framework, the policy basis for the budget
and identifiable major fiscal risks. Ensure budget data is classified and
presented in a user-friendly and simple way that enables policy analysis
and promotes accountability.

Ensure appropriate participation (involvement) of citizens, NGOs,
and other local stakeholders in the formulation of expenditure programs.
Actively promote an understanding of the budget process by individual
citizens and NGOs. Fiscal reporting should be timely, comprehensive,
reliable, and identify deviations from the budget. Public financial
documents cover budgets, in-year reports, mid-year reports, year-end
reports and audit reports. Ensure availability and implementation of
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clearly and comprehensively specified procedures for the execution and
monitoring of approved expenditures. Introduce a system in which any
new expenditure proposal over a certain threshold should be approved by
the local assembly. Ensure that there are appropriate supervision,
delegation and approval processes for accounts management™.

Validate invoices with supporting documentation such as requisitions
and purchase orders to help ensure that all payments are for legitimate
goods and services.

Ensure that the financial management system systematically records
all disbursements made, and allows them to be easily traced. Ensure
regular, accurate capture and reconciliation of all transactions.
Information on and lists of payments made over a certain specified
threshold should be publicly available. A reliable system and adequate
mechanism shall be set to trace budget expenditures at planned
appropriate intervals (i.e. on a monthly basis) to allow better analysis of
the budget implementation dynamics. Monitor and review by a finance
committee, or equivalent, of the monthly financial performance, budgets
and budget transfers, allocations, financing of projects and significant
financial transactions to monitor accounts and identify anomalies.

Enhance external oversight over budget implementation by setting up
a committee (local government representatives and independent external
observers, such as NGO representatives), to monitor budget
implementation on a regular basis (i.e. each semester). Organize public
debates/ forums to inform citizens about budget implementation. Adopt
and implement a rigorous policy/procedure for tracking, receiving,
securing, transferring and banking cash (including related authority and
type of cash). Communicate it effectively. Provide adequate inception and
continued training for officials involved. Separate duties regarding cash
handling collecting, depositing and reconciling — so that one individual
does not have responsibility for all activities. Restrict the number of
officials involved in cash transactions. Adopt a clear delegation procedure
to ensure only authorized persons deal with cash”.

Detail of the amount of cash required for each good/service. Obtain
maximal visibility of this price list. Promote use of electronic transactions
processes in order to minimise the use of currency.

Ensure all cash handling processes are adequately documented and
authorized (i.e. receipts for all payments received, including date/time of

B Cnobogsunk 0.5, Po3BuToK jmep:kaBHOro ayauty // AKTyambHi mpobiemm exomomiku. 2011. Ne 5.
C. 252-256.

¥ CnoGomstrmnk F0.B. Po3BHTOK aepikaBHOrO ayauty // AKTyanbhi mpobaemu exomomikm. 2011. Ne 5.
C. 252-256.
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payment and amount). Ensure periodic check-ups, including mystery
shoppers operations.

Introduce clear and comprehensive policy and procedures for payroll
and disbursement of expenses and communicate them effectively
(i.e. through intranet, internal meetings, instructions).

Ensure that only eligible officials have access to sensitive HR— and
payroll-related information. Use access controls (passwords, routine
verification procedures and authorisation). Where feasible, segregate
functions to ensure that none has a complete control over any aspect of the
payroll process.

Ensure mandatory advance approval by the supervisor for overtime
and leave. Conduct unannounced spot checks by managers to verify
attendance. Introduce a transparent and accountable system for the
payment of monetary incentives.

Set clear instructions for claiming expenses (e.g. economy travel,
accommaodation, etc.). Adopt standardised rates on per diem paid.

Maintain adequate recordkeeping and reporting procedures to ensure
that there are controls or systems to record and monitor all payroll
transactions and all access to the payroll systems and actions taken are
recorded.

CONCLUSIONS

Ever wonder which strategy do companies use for their financial
benefit? As part of their strategic management plan, organizations
Implement various strategies to allocate resources more efficiently and
reduce unnecessary expenses. They also check their financial statements
regularly to identify losses and find new opportunities for growth and
expansion. Financial controls play a key role in these processes.

At the most basic level, financial controls include the policies and
processes that companies implement to ensure that their resources are
properly monitored, directed and measured. These depend largely on the
organization’s size, industry and resources. A startup, for example, will
have different financial controls than a multinational corporation.

In general, companies start with an initial analysis of their finances.
During this stage, managers evaluate the cash flow statement, the balance
sheet and profit and loss reports. Next, they simulate real-life situations
and create forecasts to identify the main factors that may influence their
revenue, expenditure and overall financial performance.

This information provides valuable insights based on which
managers can develop policies and procedures to grow their business and
reach their financial goals. It also helps ensure that everything is running
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well and can detect specific problems before they escalate. Furthermore,
companies may use financial controls to implement preventive measures,
determine the best course of action and identify areas of improvement.

SUMMARY

There are different types of control that organizations can use to
ensure business growth and optimal performance. While financial controls
focus on a company’s finances and accounting procedures, strategic
control involves setting performance standards, assessing and improving a
company’s current performance and setting goals for long-term business
growth.

Your business may also implement operational control policies and
procedures. The main difference between strategic control and operational
control is that the first one helps track your strategy as it’s being
implemented, while the latter focuses on execution.

For example, operational control policies can help determine whether
your company’s resources are being utilized efficiently, the expenses
associated with your new product line are in line with the cost estimates,
your products meet the desired requirements and so on.

A strategic management plan can include different types of
organizational controls depending on your company’s short— and long-
term goals. Financial controls, for example, can help you detect potential
Issues in your books and deviations in the budget. They also ensure that
relevant accounting standards are implemented throughout the
organization and that your business is operating efficiently. Strategic
controls, on the other hand, can help you determine whether specific
processes or strategies are working. The material used in the study has
only the analysis of information resources.
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MODERN AND HISTORICAL ASPECT
OF THE INTERNATIONAL SECURITY OF THE STATE

Bortnyak K. V.

INTRODUCTION

Radical changes are taking place in the world and international law
must change with them. Sovereign states still predominate and power
remains the decisive element in the prevailing international order.
International organizations still have to operate within their mandates and
are under the sway of powerful states or voting majorities. And yet, there
iIs room for structural change in the content and procedures of
international law of the future, which must become an international law of
security and protection with the United Nations indispensably in the
forefront.

The fundamental aim of the text below is to deal with the concept and
models of global security as one of the crucial topics of global politics
studies. We have to keep in mind that a term and notion
of security usually implies a kind of sense of protection and safety from
different possible harms coming from “outside”. Therefore, it can be
generally acceptable and understandable that the states want to protect
their own territories by expanding great resources in making their
territorial safe. Security topics are of very different kind, ranging from the
causes of conflict between states to deterioration in the global climate or
women’s rights in global politics. The question of Security Studies as an
academic discipline within the scope of Global Politics has been the
subject of much debate and one of the most prosperous ways to deal with
global security is firstly to analyze different standpoints which are
existing within the research discipline. The article, in one word, will try to
provide the readers with a basic approaches in the academic field
of Security Studies with some necessary personal remarks by the author.

1. International law on security and protection
In the third edition of The Charter of the United Nations:
A Commentary, edited by Bruno Simma and others, the authors refer to
the report of the former Secretary General Kofi Annan «In Larger
Freedom: Towards Development, Security and Human Rights for Ally,
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noting that «the threats to peace and security in the twenty-first century
include not just international war and conflict, but civil violence,
organized crime, terrorism and weapons of mass destruction. They also
include poverty, deadly infectious disease, and environmental degradation
since these can have equally catastrophic consequences. All of these
threats can cause death or lessen life chances on a large scale. All of them
can undermine States as the basic unit of the international systemx'.

The term «international security», in turn, they continue, requires «a
transformation of international relations so that every State is assured that
peace will not be broken, or at least that any breach of the peace will be
limited in its impact. International security implies the right of every State
to take advantage of any relevant security system, while also implying the
legal obligations of every State to support such systems». The General
Assembly, the authors further noted, «has stated that national and
international security has become increasingly interrelated, which
accordingly makes it necessary for States to approach international
security in a comprehensive and cooperative mannery.

The authors commented: «Traditionally, the concept of international
security was perceived as primarily a problem of State security. Within
recent years, however, an additional concept has emerged—that of human
security, acknowledging that threats cannot only come from States and
non-State actors, hut can also exist to the security of both States and the
peopley.

They proceeded to point out that «International security can he
promoted and achieved through various policies or measures, two of
which are referred to in para 1 [of Article 1 of the Charter], namely
measures of collective security and adjustment or settlement of
international disputes.... International peace and security may Be
endangered not only by acts of aggression, but also by any other threat to
the peace»”.

What do the changing threats to international security signify for the
future of international law and order? Nick Butler of the Policy Institute at
King’s College London explored these issues in «Action on Climate
Change Is Self-defence Not Altruismy», published in the Financial
Times on 20 October 2015. He reported that, in the middle of October that
year, at the Ecole Militaire in Paris, military and civilian leaders debated

! As cited in Bruno Simma and others, eds., The Charter of the United Nations: A Commentary vol. I., 3d
ed.(ZOxford, Oxford University Press, 2017), p. 111-112.

As cited in Bruno Simma and others, eds., The Charter of the United Nations: A Commentary vol. 1., 3d
ed.(Oxford, Oxford University Press, 2017), p. 111-112.
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the risks and the defence and security implications of climate change at a
seminar organized jointly by the French Senate and the Defence Ministry.
Many of the risks were well-known—such as the possibility of
desertification in particular regions, or water shortages leading to
inadequate harvests and a lack of food supplies, and on the other hand, the
prospect of floods or sudden surges in temperature; and the risk of
diseases and epidemics spread by dirty water.

Climate «change», the article commented, sounded too mild a
description and implied a gradual, linear shift over decades to a
temperature 2°C higher than we are used to. The more likely reality,
however, is climate disruption—erratic shifts in one direction or another.
These raised the need for what the French call «green defence». The
changing climate would drive even more people to migrate. Epidemics
can spread rapidly in an age of global travel and trade. «In these
circumstances it is hard to see how national and European security can he
preserved without active intervention to deal with the problems at source.
That means that European and possibly other countries will have to put
people on the ground, and invest seriously in a process of development
that helps to manage each of the risks and encourages the local population
to stay instead of migrating». The French, Butler added, «are right to see
the challenges associated with climate change as issues not just of energy
policy and environmental protection but also as major defence and
security challenges»®.

A month before Nick Butler’s article on «green defence» was
published, Martin Rees, the British Astronomer Royal, wrote an opinion
piece entitled «Scientists and Politicians Alike Must Rally to Protect Life
on Earthy for the Financial Times. The author warned: «Heat stress will
most hurt those without air conditioning, crop failure will most affect
those who already struggle to afford food, extreme weather events will
most endanger those whose homes are fragile... Climate change is
aggravating a collapse in biodiversity that could eventually he comparable
to the five mass extinction events in Earth’s history. We are destroying the
hook of life before we have read it....To design wise policies, we need all
the efforts of scientists, economists and technologists, and the best
knowledge that the 21st century can offer. But to implement them
successfully, we need the full commitment of political leaders and the full
support of the voting public»”.

% Nick Butler, «Action on climate change is self-defence not altruismy», Financial Times, 20 October 2015.
4 Nick Butler, «Action on climate change is self-defence not altruismy», Financial Times, 20 October 2015.
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On 2 February 2011, United Nations Secretary-General Ban Ki-moon
delivered the fourth Cyril Foster lecture at Oxford University on the topic,
«Human Protection and the 21st Century United Nations». He noted that
«the founders of the United Nations understood that sovereignty confers
responsibility, a responsibility to ensure protection of human beings from
want, from war, and from repression. When that responsibility is not
discharged, the international community is morally obliged to consider its
duty to act in the service of human protectiony.

«The task of human protectiony», he acknowledged, «is neither simple
nor easy. We don’t always succeed. But we must keep trying to make a
difference. That is our individual and collective responsibility. People like
myself, as Secretary-General, and the leaders of the world have a moral
and political responsibility to protect populations.» He continued: «The
challenges facing us have changed, but our core responsibility to maintain
international peace and security has not. Slowly but surely, sometimes by
trial and error, we have learned to use the instruments available under the
Charter in new ways, adapting to evolving circumstances. Through this
evolution, the need to operationalize a concept of human protection has
emerged.» «Undoubtedly», the Secretary-General acknowledged, «the UN
needs to perform its protection duties more effectively....The best form of
protection is prevention. Prevention saves lives as well as resourcesy»”.

«Beyond the immediate protection agenda», he continued, «the
United Nations was addressing the ‘creeping vulnerabilities’. They also
put populations at risk and weaken societies, and also plant the seeds of
violence and conflict: water scarcity, food insecurity, corruption,
transnational crimes, the effects of climate change. Often, this impact of
climate change, water scarcity, has become the source of conflict, regional
conflict, very serious regional conflict. So it is not surprising that these
human security issues are finding their way onto our peacebuilding
agenda, and specifically that ofthe Peacebuilding Commission».

«The UN»y», he acknowledged, «recognizes that human protection
stands at the centre of both its purposes and principles».

The United Nations will have to change its approaches dramatically
if it is to rise to the challenges of international protection. This will
require great daring. In his acclaimed book, World Order, Henry
Kissinger observed that «the idea that ... countries will identify violations
of peace identically and be prepared to act in common against them is

®> Ban Ki-moon, Secretary-General of the United Nations, “Human protection and the 21st century United
Nations”, Cyril Foster Lecture at Oxford University, Oxford, United Kingdom, 2 February 2018. Available
from http://www.un.org/sg/selected-speeches/statement_full.asp?statiD=1064.
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belied by the experience of history.... Collective security has repeatedly
revealed itself to be unworkable in situations that most seriously threaten
international peace and security». He asked the question, «Were the rules
and principles themselves the international order, or were they a
scaffolding on top of geopolitical structure capable of-indeed requiring-
more sophisticated management?.

Kissinger did not factor into his thinking the evolving challenges of
international security and of human protection. The contemporary and
future threats to international security and the challenges of international
protection are such that even the mighty powers will have to recognize
that United Nations action is necessary to save humanity and its habitat.

We shall need to turn to the United Nations as a system of public
order, as advocated by the late lan Brownlie: «The design of the United
Nations constitutes a comprehensive public order system. In spite of the
weakness involved in multilateral decision-making, the assumption is that
the Organization has a monopoly on the use of force, and a primary
responsibility for enforcement action to deal with breaches of the peace,
threats to the peace or acts of aggression. Individual Member States have
the exceptional right of individual or collective self-defence. In the case of
regional organizations the power of enforcement action is in certain
conditions delegated by the Security Council to the organizations
concerned.

Enforcement action may involve the use of force on behalf of the
community against a State. However, the practice has evolved of
authorizing peacekeeping operations which are contingent upon the
consent of the State whose territory is the site of the operations. In recent
history the roles of peacekeeping and enforcement action have on
occasion become confused, with unfortunate results.»

We shall need to transform international law into a law of
international security and protection.

The foundations of a new international law of security and protection
are already in place. They consist of:

« The competences of the Security Council under Chapter 7 of the
United Nations Charter: the Security Council must transform itself into
the world’s executive authority.

« The competences of the United Nations SecretaryGeneral under
Article 99 of the Charter: the SecretaryGeneral must increasingly make
submissions, including legal submissions, to the Security Council under

51



Article 99 of the Charter and invite it to issue mandatory orders under
Chapter 7 of the Charter.

. The recommendatory competences of the United Nations General
Assembly combined with the process of the formation of international
customary law: the Secretary-General must use his Annual Reports to the
General Assembly to draw its attention to threats to human security and to
indicate policies and recommendations that can, through widespread
consensus, crystallize into norms of international customary law.

. The interpretative role of the International Court of Justice to clarify
the role of the law in meeting the circumstances of contemporary society:
the Security Council and the General Assembly should use their
competences to submit requests to the International Court of Justice for
Advisory Opinions on the duties of States to cooperate for the security
and protection of humanity and its habitat.

There is also room for: security advisories by heads of United
Nations agencies; protection alerts by the United Nations High
Commissioner for Human Rights; security and protection actions by
regional organizations; the urgent need for progressive development of
international law in key areas has also been identified by scholars and
practitioners. In his recent book, An Unfinished Foundation: The United
Nations and Global Environmental Governance, Ken Conca calls upon the
international community to urgently: find an explicit human right to a safe
and healthy environment; acknowledge an environmental responsibility to
protect; infuse the law-and-development approach with stronger peace-
and rights practice; find a legitimate (and clearly limited) environmental
role for the United Nations Security Council; exploit opportunities for
environmental peacebuilding; reconceive and strengthen what it means for
the United Nations to make a “system-wide” response on environmental
problems®.

2. International Systems of States and Global Security Models

The conception of international systems of states is crucial as
explanatory mechanism of both global politics and global security models.
However, in order to understand international systems of states firstly the
very notion of asystem itself has to be clarified and defined. In this
context, it can be said that “a system is an assemblage of units, objects, or
parts united by some form of regular interaction”. Any system is

® Ken Conca, An Unfinished Foundation: The United Nations and Global Environmental Governance
(Oxford, Oxford University Press, 2015), p. 14.
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necessarily constructed of different members on micro and macro levels
which are interacting between themselves from horizontal and vertical
perspectives. The member units of a system are of different size, capacity,
potentials, wealth, might and therefore of different positions regarding the
decision making procedure and especially power’.

For the reason that member units of a system are constantly interacting
with each other either from horizontal or vertical perspectives, it is quite
naturally that in the case of a change in one unit the reactions to such change
are expected by other units. The most expressed examples are arms race,
seeking for balance of power, making political-military blocs with other
units or even in the most drastic cases, committing aggression on the
member unit. Any system with its member units has a tendency to regulate
the relations between them and to try to respond by different means if those
relations are changed at the expense of the hegemonic unit(s) of the system.
It can exist at the same time two or more systems which are separated from
each other by regulated boundaries, but different systems very often
collaborate across the boundaries, for instance, in the areas of economy,
knowledge or technology exchange as it was the case during the Cold War
era (1949—-1989). Finally, one system can break down for any reason what
means that necessarily changes within the system were not achieved in order
to save it (for instance, the case of the Warsaw Pact in 1990—1991).
Subsequently, in stead of the old system a new system can emerged or the
member units of the old system can be simply absorbed by another one as it
happened, for example, with majority of the Central and South-East
European states after the Cold War.

It is very difficult to fix the exact date when global system of
international relations (IR) and therefore global security models started to
work for the very reason that the process of globalization occurred over
many centuries. However, the modern European system of IR can be
traced back up to the time after the 1648 Westphalian Peace Treaty, while
the process of globalization of international systems of inter-states
relations started to work from the first half of the 19th century.

International systems of inter-states relations and global security
became after the WWII investigated as academic subjects within the
framework of World Systems Theory (WST) which recognizes that the
states are historically playing the fundamental role in IR and they will do
that in the future as well as but the systems of relations of (nation)-states

" Karen A. Mingst, Essentials of International Relations, Third edition, New York—London: W. W. Norton
& Company, 2014, 81.

53



have to be understood and put in the context of global unity rather than
conflicts based on realizations of different national interests. What the
theoreticians of WST suggest is that the most meaningful system of global
security has to be based on world-system but not on nation-states system.
Therefore, they believe that international cooperation and order will
replace international conflicts and anarchy. However, behind WST is
basically hidden a system of Capitalist World-Economy (CWE) which is
advocating ideology of globalization as a new form of the Western global
imperialism based on the international division of labour. Thus, according
to CWE, the whole world is divided into three labour and economic
zones. the core-states (the Western developed mature economies);
the periphery-states(mainly  ex-colonies from  Africa with still
underdeveloped economies); and the semi-periphery states (mainly East-
European ex-socialist states and Middle-East oil-rich states with rising
economies and growing infrastructure). The essence of WST/CWE is that
a globalization has to function in full benefit of the core-states which are
fully exploiting the periphery-states with a semi-periphery states as a
buffer between core and periphery segments of the world economy which
are partially exploited by the core-states (by financial and economic
means). In one word, WST/CWE is trying to legitimate existence and
functioning of global Western capitalism and its exploitation of the rest of
the world by promulgation of globalization ideology. However, the liberal
ideology of globalization is advocating in reality the global process of
(pervasive) American Westernization from all points of view — from
cultural, economic or political to the issues of values, tradition and
customs®.

Historically, there were three fundamental types of international
systems or relations between the states as the crucial actors in global
politics even today: independent; hegemonic and imperial.

The Independent State System (ISS) is composed by the states as
political actors and entities which each of them claim to be independent
that means both autonomous and sovereign. The fundamental feature of
such state, at least from the very theoretical point of view, is that it has
right and possibility to make its own foreign and domestic policies out of
any influence or dependence from the outside. The ISS presupposes that
the state territory and its citizens are under full control and governance by
the central state authority and that the state borders are inviolable from

8 Jeffrey Haynes, Peter Hough, Shahin Malik, Lloyd Pettiford, World Politics, New York: Routledge, 2013,
715.
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outside. In other words, any outside actor is not eligible to interfere into
domestic affairs of the state which can be governed only by one
“legitimate” authority that is internationally recognized as such. An
independent state has to be and autonomous that means (as it meant at the
time of ancient Greeks where the term comes) that the legitimate state
authorities are adopting their own law and organizing the state activities,
political and other types of life of the society according to it but not
according to the imposed law, rules or values from the outside. States had
to be equally treated and understood in regards to their claims to
independence, autonomy and sovereignty regardless to the very practical
fact that not all of them are of the same power, capabilities and might®.

The Hegemonic State System (HSS) is based on an idea of a
hegemon and hegemony imposed by a hegemon in IR what means that
one or more states (or other actors in politics) dominate the system of IR
or/and regional or global politics. A hegemon is fixing the standards,
values and the ,rules of the game* and having direct influence on the
politics of the system’s members like, for instance, the US in the NATO’s
bloc.

There are three possible types of HSS in global politics: unipolar (or
Single) hegemony, when a single state is dominating as it was the case
with the US immediately after the WWII; bipolar (or Dual) hegemony,
when two dominant states exist in global politics as it was a case during
the time of the Cold War (the USA and the USSR); multipolar
(or Collective) hegemony, when several or even many states dominate
international relations like during the time after the Vienna Congress in
1815 (Russia, Austria, Great Britain, France and Prussia).

In practice, in any of these three HSS, lesser powerful actors may
interact their powers, but they have to get a permission by the hegemon
for such action. In HSS, usually domestic affairs of the states are left
untouched by the hegemon, while their foreign affairs are strictly under
the hegemonic control.

The third type of IR, the Imperial State System (ImSS), existed from
the ancient time (Assyria, Persia, Macedonia, Rome) and has been
dominant in Europe, North Africa and Asia in the Middle Ages (the
Frankish, Holy Roman, Byzantine, Ottoman or Habsburg empires). The
essence of empire as a system is that it is composed by separate societal,
ethnic, national, linguistic or/and confessional parts which are associated

% Cynthia Weber, Simulating Sovereignty: Intervention, the State, and Symbolic Interchange, Cambridge,
UK: Cambridge University Press, 1994.
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by regular interaction. However, within such multi-structural imperial
framework it is a regular practice that one unit dominate over others by
Imposing over the rest its own political supremacy. The rest of the
framework units have to accept such reality either by force or by interest
while a political supremacy by one (ruling) part can be accepted by the
others either implicitly or explicitly. However, the question arises what is
a difference between the Hegemonic and the Imperial State System as
these two systems seems to be very similar if not even the same?
Nevertheless, the fundamental difference is that a dominant unit of an
empire is much more able to manage other subjects of the state system in
comparison to HSS and especially to force them to work for the central
authority (tax collection, recruiting people for the imperial army,
appointing local political client leaders, etc.). The empires are usually
created and enlarged by military conquest, but also they can be militarily
destroyed from the outside or disappear due to the inner revolutions
followed by civil wars.

Security dilemma is based on an idea that security is a goal for which
states struggle and compete between themselves. In principle, the states
have to look to their own protection especially in an “anarchical” world
system in which does not exist any supranational authority (like the UNO
or OEBS, for instance) to be capable to impose and/or to ensure regional
or global order of IR. In practice, traditionally, the states in order to
achieve their security goals were striving for more and more power for the
reason to escape the impact of the power and foreign policy of other states
especially of the neighbours as the European history clearly shows.
However, such practice in turn makes the other states or other actors in IR
to feel themselves more insecure and therefore it encourages them to be
prepared for the worst scenario (conflict, aggression, war). As any state
cannot ever feel entirely secure, the security competition among the states
is endless process that is resulting in constant power rising. In other
words, security dilemma provokes a policy to firm security of a
(nation)state which has a direct effect of threatening other states or actors
in IR and, thereby, provoking power (usually military) counter-actions.
This endless process is in fact decreasing security for all states especially
If we know that in many cases offensive (imperialistic) foreign policy is
justified by national arming by “defensive” weapons (the case of the US,
for instance).

Global security as a concept has to be essentially founded on the idea
of human (individual and group) security. However, IR in practice are

56



based on the right to self-preservation of the states (i.e., of their political
regimes and social elites in power). This idea is born by Englishman
Thomas Hobbes (1588—1679) who argued that the right to self-
preservation is founded on a natural law, requiring at the same time a
social harmony between the citizens and state authority. Therefore, global
security has to be founded primarily on the concept of (a nation)state
security as the states are natural form of political associations by the
people and still are the fundamental actors in IR. The idea is that,
presumably, both individual and civil rights of the citizen would be
effectively secured only if the individual consented to the unchecked
power of the state ruling elite. Therefore, we can say that a modern
philosophy of state totalitarian regimes is de facto born by Th. Hobbes.

Based on Th. Hobbes’ security philosophy, states will stress the
necessity of social collectivisation for the protection of their security
interests — it is how the concept of Collective Security (CS) was
institutionalised as a mechanism that is used by the states in one bloc not
to attack or proclaim the war to other states within the same bloc of
coalition. The member states of the same bloc accept the practice to use
their collective armed forces and other necessary capabilities in order to
help and defend a fellow member state in the case of aggression from
outside. Such “defensive” collective action has to continue until the time
when “aggression” is reversed. The essence of such concept, therefore, is
a claim that an ,,unprovoked*, aggressive attack against any member of an
organisation is going to be considered as an attack on all member states of
that organisation. In practice, any really provoked attack of aggression can
be easily claimed as ,,unprovoked* as it happened, for instance, with the
case of Pearl Harbour in 1941 as we know today that the US regime did
everything to provoke ,,unprovoked* Japanese action on December 7th.
Nevertheless, while the concept of CS became the tool to count state
aggression, it left very open question of how best to promote the
individual or group (minority) security™.

It has to be clarified that the very idea of human security is not
opposing concern of national (state) security — the requirement that state is
in obligation to protect its own citizens from the aggression from the
external world, i.e. by a foreign actor. The human security idea argues that
the most important focus of security has to be put on individual not on
state but the state has to protect all its citizens as the protection umbrella

% Martin Griffiths, Terry O’Callaghan, Steven C. Roach, International Relations: The Key Concepts,
Second edition, London—New York: Routledge, Taylor & Francis Group, 2008, 147.

57



from the outside threat. This approach takes an individual-centred view of
security that is a basis for national, regional and finally global security. In
essence, protection of human (individual and group) rights is giving the
main framework for the realization of the concept of human security that
advocates “protection against threats to the lives and well-being of
individuals in areas of basic need including freedom from violence by
terrorists, criminals, or police, availability of food and water, a clean
environment, energy security, and freedom from poverty and economic
exploitation”*",

The chief purpose of collective security organization is to provide
and maintain peaceful relations within the bloc which is composed by
sovereign states but dominated by a hegemon. The concept of CS has
declaratory as a main task to maintain peace between the key actors in IR
that practically means the states, but in practice the real purpose of CS
system is just to maintain peace and order among the members of the
system, however not between the system and the rest of the world. The
best example of CS system today is the NATO (North Atlantic Treaty
Organization) which is not of any kind of global security bloc but rather
only political-military alliance that is primarily serving the US national
interests (global imperialism) across the globe. Nevertheless, the practical
implementation of the concept is fluctuating between two models:
traditional and more realistic model of Balance of Power and a new post-
Cold War and more utopian model of World Government.

The idea of CS is for sure very attractive for the academics as it seeks
to bring about important benefits of a “global government” but without
altering the fundamental essence of traditional states system of anarchy.
The concept of CS from global perspective, therefore, means a “system of
international security under which all states agree to take joint action
against states that attack”. Anyway, formally, the concept of CS wants to
apply a set of legally established mechanisms which are designed to
prevent possible aggression by any state against any other state at least
without the formal permission by the UNO. Different theorists explain on
different ways by using different arguments the benefits or disadvantages
of one of three possible global security models: Unipolar, Bipolar or
Multipolar. Debates are basically going around the arguments which one
of these three models is the most stable and above all most peaceful in
comparison to all other models™.

11 Richard W. Mansbach, Kirsten L. Taylor, Introduction to Global Politics, Second edition, London—New
York: Routledge, 2015, 578.
12 peter Hough, Understanding Global Security, Second edition, London-New York: Routledge, 2018, 2.
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Those who advocate the Unipolar Security Model (USM) claim that
this model gives the most security guarantees as in this case there is
simply one power (state) to be in a position of a dominant actor in global
politics having a role of a global hegemon or world policemen. It is a
belief that world politics can be mostly peaceful if there is a single
dominant state that is strong enough to enforce peace as a global
hegemon. The hegemon is going to be so powerful that no any other
global actor can challenge its superiority in world affairs and IR. This
model of global security was adopted by the US administration
iImmediately after the Cold War and mainly was advocated by Zbigniew
Brzezinski who was trying to laid down academic foundations of the
American hegemonic position in global politics which had primarily goal
to destabilize, dismember and finally occupy Russia for the sake of free of
charge exploitation of her natural resources according to the Kosovo
pattern from June 1999 onward. If the US administration succeed in
realization of such goal, the global geopolitical game over the
Eurasian Heartland would be finally resolved in the favour of
Washington.

The NATO was, is and going to be from the very beginning of its
existence (est. 1949) the fundamental instrument of the US policy of
global hegemony concept that is known also as Pax Americana. Up today,
the NATO remains the most powerful military alliance in the world that
was allegedly established “...to provide security for Western Europe,
NATO became an unprecedented peacetime alliance with a permanent
secretariat and a military headquarters that represents the US commitment
to deter Soviet aggression”. However, the very existence of the NATO
after the dissolution of the Soviet Union clearly prove that the ultimate
goal of its creation and functioning was not “to deter Soviet aggression”
while its (only eastward) enlargement from 1999 onward indicates that in
fact Russia was, is and going to be the chief object of the fundamental
point of the NATO’s policy of the US expansionism and global
hegemony. The 1998—1999 Kosovo War, in which the NATO’s forces
became deeply engaged for the first time after its establishment in 1949,
marks the beginning of the direct US policy of brutal and open
gangsterism (at least) after the Cold War on the global level of IR and
world politics™.

13 Experiment Kosovo: Die Riickkehr des Kolonialismus, Wien: Promedia Druck— und Verlagsges. m.b.h.,
2012).
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The USM is necessarily founded on an idea of hegemony in global
politics. The word hegemonia comes from the ancient Greek language (as
many other words used today by the Western academic world) with
authentic means of “leadership”. In IR, a notion of a “hegemon” is used as
a synonym for “leader” or “leading state” within the system (bloc)
composed by at least two or several states. However, the bloc member
countries have to establish and maintain certain relations between
themselves what practically means that one of member states became de
facto a hegemon within the whole bloc concerning decision making policy
and procedure (for example, the USA in the NATO, the USSR in the
Warsaw Pact or Germany in the EU). A leadership or hegemony within
the system implies certain degree of order, collective organization and
above all hierarchy relationships between the members of a system.
However, political hegemony in IR is not existing by itself as it is a
phenomenon which exists within some interstate system, that is itself the
product of specific historical, political, economic, ideological or other
circumstances. All hegemonic states within the system enjoy “structural
power” which permits the leader to occupy a central leading position in its
own created and run system. All other member states are collaborators to
the leading role of the hegemon expecting to get a proper reward for their
service. On the other hand, a hegemon has to mobilize its own economic,
financial, technical, political, human and other resources in order to
perform a role of a leader and, therefore, this is why only some (rich)
states have a real potential to be hegemons (like the USA in the NATO,
for instance).

The USA is today the world’s most powerful and imperialistic single
state ever existed in history. Washington is after the WWII using the
NATO as a justification of its global hegemonic designs and the American
ability and willingness to resume a hegemonic role in the world are of the
crucial importance for IR, world order and global security. In principle,
majority of studies dealing with hegemony and imperialism point to the
British 19" century empire and the US empire after the WWII as two most
successful hegemonic cases in world’s political history. Both of these two
empires formally justified their policy of global imperialism within the
framework of the concept of USM.

Probably the most important disadvantage of USM is that a unipolar
world with a strong global hegemon will all the time tempt either one or
several powers to try to challenge the hegemon by different means. This is
basically an endless game till the hegemon finally lost its position as such
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and the system of security became transformed into a new form based on
a new security model. That is exactly what happened with the Roman
Empire as one of examples of USM.

Nevertheless, in the unipolar system, a hegemon faces few
constraints on its policy, determines rules of game in global politics and
restricts the autonomous actions by others as it was exactly the case by the
US as a “world policemen” at the time of the New World Order in
1990-2008. But on the other side, such hegemonic position and policy of
terrorizing the rest of the world (or system) provokes self-defence
reactions by others which finally results in the change in the distribution
of power among the states (or actors) that can be a cause of war on larger
scale of intensity and space. For the matter of comparison, the US
hegemonic, Russophobic and barbaric global policy at the time of the
post-Cold War New World Order can at the end cause a new world
war with Russia (and probably China) as the Peloponnesian War
(431-404 BC) were caused by the hegemonic policy of the Athens which
provoked the fear and self-defence reaction by Sparta™.

The champions of the Bipolar Security Model (BSM), however,
believe that a bipolarity of global politics could bring a long-time peace
and world security instead of USM. In the case of BSM, the two crucial
powers in the world are monitoring each other’s behaviour on global
arena and therefore removing a biggest part of the security uncertainty in
world politics, international relations and foreign affairs associated with
the possibility of the beginning of war between the Great Powers.

A Multipolar Security Model (MSM) looks like as the best option
dealing with the prevention of war and protecting global security as a
distribution of power is as much as “multi” there are lesser chances for
outbreak of the war between the Great Powers. In essence, MSM can
moderate hostility among the Great Powers as they are forced to create
shifting alliances in which there are no permanent enemies. Nevertheless,
for many researchers, MSM is in fact creating a dangerous uncertainty for
the very reason as there is a bigger number of the Great Powers or other
powerful actors in world politics.

CONCLUSIONS
How is the international community to proceed in this
reconceptualizing of international law to meet the new challenges of

% Muxann PocroBues, Ncropuja crapora ceera: ['puka u Pum, Hosu Caa: Matuma cprcka, 1990, 112—-120;
Thucydides, The Peloponnesian War, Indianapolis: Hackett Publishing Company, Inc., 1999.
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security and human protection? The place to start would be for the United
Nations Security Council to hold an urgent debate on the need for a new
international law of security and protection. An enlightened member of
the Council could submit a concept paper and advocate such a debate.

The academic research field of Security Studiesis of extreme
complexity raging from the standpoint that these studies should have a
narrow military focus as the fundamental security threat to the territorial
integrity of states comes during times of conflict to the view that
individuals are the final research object of the studies but not the states
themselves. Therefore, many academics focus their research on global
security basically on human emancipation which is usually understood as
achieving wide scope of freedoms — both individual and group. They
argue that academic discipline of Security Studies should focus on them
but not on the security of the state.

Finally, there are many arguments over what the research and
referent object of Security Studies has to be, whether military power is
fundamental for state security, who is going to be mainly responsible for
providing security or what the studies as academic field have to consider
as its research subject matter and focus. The fundamental aim of this
article was to present the main route through the (mine) field of Security
Studies as an academic research discipline.

SUMMARY

A Ukrainian begins the first cut on a Kh-22 air-to-surface missile
during elimination activities at an air base in Ozernoye, Ukraine. The
weapon was eliminated under the Cooperative Threat Reduction program
implemented by the Defense Threat Reduction Agency. International
security, also called global security, refers to the amalgamation of
measures taken by states and international organizations, such as the
United Nations, European Union, and others, to ensure mutual survival
and safety. These measures include military action and diplomatic
agreements such as treaties and conventions. International and national
security are invariably linked. International security is national security or
state security in the global arena.

With the end of World War 11, a new subject of academic study
focusing on international security emerged. It began as an independent
field of study, but was absorbed as a sub-field of international relations.
Since it took hold in the 1950s, the study of international security has
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been at the heart of international relations studies. It covers labels like
«security studies», «strategic studiesy, «peace studiesy, and others.

The meaning of «security» is often treated as a common sense term
that can be understood by «unacknowledged consensus». The content of
international security has expanded over the years. Today it covers a
variety of interconnected issues in the world that affect survival. It ranges
from the traditional or conventional modes of military power, the causes
and consequences of war between states, economic strength, to ethnic,
religious and ideological conflicts, trade and economic conflicts, energy
supplies, science and technology, food, as well as threats to human
security and the stability of states from environmental degradation,
infectious diseases, climate change and the activities of non-state actors.
The material used in the study has only the analysis of information
resources.
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THE GENESIS OF CORRUPTION CRIME IN UKRAINE
IN THE CONTEXT OF THE STATE CRIMINALIZATION

Busol O. Yu.

INTRODUCTION

Such a negative social phenomenon as corruption is a sort of the
disease of the society that has affected politics, state authorities,
economics, as well as financial, social and cultural spheres. That is why it
has a very negative effect on the democratic development of the state,
which is a threat to its national security. It is not possible to fight against
such “disease” without knowing its essence, the causes of its origin in
detail and course of action to be taken. The search for a solution to the
problems of combating organized crime and corruption exclusively by
criminal means is a utopian idea. A relatively large number of law
enforcement bodies have already been set up in Ukraine. Huge amounts of
money are spent on maintaining newly created bodies. At the same time,
their effectiveness in combating corruption remains very low. Law
enforcement officers do not make the necessary efforts to detect
transnational criminal organizations, but are engaged in combating small
organized groups and subgroups instead. Besides, the Ukrainian law-
enforcement bodies after being reformed have changed more in form than
in essence and still have a lot of problems, in particular, the problems
related to duplicating their functions and coordination of interagency.

Organized corruption in Ukraine has an ancient background. It has
gone a long way from being primitive to becoming perfect one. At each
stage of development there was a transformation of its form and essence.

1. Historical background to the origin of corruption crime in Ukraine

The stage of origin and formation of organized crime in our state
began during the period of time when Ukraine was part of the Soviet
Union in the 40’s — 50°s and subsequent years as well. It was preceded by
professional crime, which has a much longer history. In the late 50°s and
60’s organized crime started to form new economic structures — various
artels, whose purpose was to become rich in illegal way. In particular, the
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«Trudovyk» artel in the Lviv region was quite indicative one in this
respect. In 1961, as a result of an investigation carried out by the
Prosecutor’s Office, a number of employees of this structure were arrested
for theft of public funds in particularly large amounts, of which 8 were
subsequently sentenced to an exceptional punishment, i.e. execution by
firing squad'. The structure of the Lviv artel «Trudovyk» consisted of
about nineteen people. The foundation of such a company fell into the
category of ideologically harmful phenomena, but at that time, when Lviv
was considered the outskirts, it was possible to be done, since they had
more freedom in following the law or not. The production of clothes and
accessories by the labor artel could not even be called underground one.
Some things were produced quite legally. The artel was hiding from the
state only the volume of its successful production. Business very quickly
became not only cost effective, but also very profitable and lucrative, and
therefore the artels were carried away way too much by that fact. They
became obsessed with that so much that they forgot in what country were
their tailor’s shops. As a result, in 1961, a whole group of nineteen people
was arrested. Although they were accused of theft, in reality, this was not
entirely the case. The fact is that in the USSR the legal framework for
making a successful business did not exist; besides the very opportunity
for individuals to get rich fundamentally contradicted the socialist
economy in whole. At court, the artels were accused of stealing public
funds worth almost two million UAH. As a result of such huge amounts,
eight members of the artel were sentenced to execution by firing squad.
This caused public astonishment, because they produced goods under
officially registered artel, that is, their activities were sanctioned by the
state itself, which subsequently passed such verdict. The strange fact was
also that the raw materials from which they produced raincoats and
costumes were bought at the warehouse.

Since the introduction of the new economic policy (NEP) the
legislative base of the USSR did not eliminate some loopholes that
allowed making private production. The psychology of those people and
methods of work differed significantly from the psychology and methods
of the shadow economy operators of the later period. They did not put

! Pomaniok B.B. Tpanchopmarrist cydacHoi opraHizoBaHOI 3JIOYMHHOCTI B YKpaiHi. YkpaiHa B cucteMi
Cy4acHOTO MIXXHApPOJHOTO TPaBOMOPSAKY Ta C€BpONEHCHhKOI iHTErpalii: 3aralbHOTEOPETHYHI Ta MPaKTHYHI
mpobjeMH: Marepiaau MiKHap. HayK.-mpakT.koH(}., M. KwiB, 18 rpya. 2018 p. Kwuis: Taspiliceknit
HanioHanbHUH yHiBepcuteT imMeHi B. 1. Bepnancskoro. 2018. 204 c.
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themselves in the official opposition to the Criminal Code, unlike the
black marketeers that came to replace them during the «stagnant» period.
They knew perfectly well that the judges, who sentenced the verdict,
would not actually care how much and what kind of goods the shadow
economy operators made, since production volumes there did not play any
role. After all, the raw material was acquired through the theft of state
property; besides, the permissive basis for private production no longer
existed in the USSR at that time. However, the fact of the criminogenic
nature of their actions did not stop any of the shadow economy operators
anyway.

In the 70’s and 80°’s organized crime was already using a corruption
as an instrument, including also supreme state bodies. Criminal
proceedings against some high-ranking officials of the USSR, also heads
of Uzbekistan and other Central Asian republics are quite noteworthy.
Therefore, it is not unexpected that in November 1985 for the first time at
the College of the Ministry of Internal Affairs of the USSR the fact of
organized crime in the state was recognized.

The stage of systemic accumulation of primary capital (late 1980s —
early 1990s) is characterized by the introduction of so-called reformation
period at that time in the USSR, which was associated with some
weakening in public administration, including also economy and financial
spheres. It was allowed to create private cooperatives for various types of
activities. Cooperatives did not have any sufficient material base and raw
materials, therefore, their leaders entered into unlawful dealings with
state-owned enterprises, banks to use their resources for their own
activities and enrichment. The law enforcement authorities were even
strictly banned for quite a long time to check up the activities of these new
economic or financial institutions under the guise of creating favorable
conditions for their development. Racket, speculation, currency exchange
and other shadow activities were widely spread all over the state. On the
other hand, there was an unjustified sharp release of prices for consumer
goods at that time, which led to the impoverishment of the population. In
addition, most citizens lost their money savings in savings banks. Such
situation was happening in the period of uncontrolled development of
cooperation and state industry. At that time, the state monopoly on foreign
trade, alcohol production, etc. was eliminated
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Poor and non-rational reforms of the independent by that time
Ukraine could not provide a reliable protection against the activities of
organized criminal groups; moreover they even promoted them in some
way or another. As the researchers point out, it was during that period of
time that the first manifestations of criminal elements, which were merged
with criminals in the economy and finance spheres, were dated. This led
to the emergence of a shadow economy, «white-collar» crime; and the
process of involvement of certain employees of the state apparatus and
law enforcement bodies® in the criminal activities started also at that time.
It was exactly at that time that some of the still scattered criminal groups
started to accumulate their primary capital and professional potential. Due
to such situation, in 1985, the first divisions of combating organized crime
were set up within the structure of the Ministry of Internal Affairs of
Ukraine, so, the special interdepartmental body, namely the Coordinating
Committee on Combating Corruption and Organized Crime was created.
At that time, the state and law enforcement bodies were able to
significantly influence the manifestations of organized crime, but mainly
it involved organized criminal groups engaged in racketeering and other
forms of extortion. Such well-known organized criminal groups as
«Avdisheva», «Kiselya», «Savlochi» and others were detected and
brought to criminal responsibility. This was the period when the first
attempts to launder money of illicit enrichment took place. But during that
time newly created state and law-enforcement bodies of independent
Ukraine have not yet been so effective in influencing the real organized
crime due to their inadequate qualifications. The organized crime was
undergoing significant transformational processes which had become
more «professional» then. Due to the dubious activity of some politicians,
the criminal legislation directed law enforcement officers to expose the
lowest levels of organized crime®.

The stage, when criminalization of the society started (1993-1995).
During this period, the majority of new business entities and a large part
of state-owned enterprises were taken over by the racketeering groups.
Transnational clans have significantly influenced the distribution of

2 Kpuminosoris. CriemiamizoBanuii Kype Jekiiiii 31 cxemamu : 3aranbaa Ta Oco6/IMBA YAaCTHHY © [HaBd.
noci6n.] / Txyxa O.M., MoiceeB €.M., Bacunesuua B.B. K. : Arika, 2001. 172 c.
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marketable products in the Ukrainian market. Up to 3 billion US dollars
were illegally exported annually from Ukraine, which constituted almost
50% of legal exports in 1993. The state apparatus, including its law
enforcement agencies, more and more was merging with semi-criminal
clans and losing the immunity of protection against criminal acts. In fact,
not only the shadow sector in the economy was formed in Ukraine, but
also the illegal Fifth Estate was formed, which began to duplicate the most
important functions of the state. In the period from 1994 to 1995, none of
the problems was given as much attention by the government as the
combating the criminalization of the society. All this, of course,
contributed to the mobilization of public opinion and created an
unfavorable public environment for the activities of the Fifth Estate.
However, political declarations were supported also by practical steps.
Given the insufficient staffing, financial, material, legal capabilities of
individual law enforcement bodies, also the possible pressure on them by
high officials, as well as the direct connection of part of law enforcement
with criminality, they placed a premium on special interdepartmental
operational investigation teams under the General Prosecutor’s Office of
Ukraine.

The results of the research by the experts of the Ukrainian Center for
Economic and Political Studies named after O. Razumkov and also by a
number of other domestic and international independent organizations,
give us grounds to suggest that they did not succeed much in breaking the
tendency of criminalization of the state, as well as its economy and
political infrastructure. The basis for such conclusions is the analysis of
the development of the shadow economy in Ukraine, which share
significantly exceeded 50% then. A similar level of the shadow sector
(i.e. 50% of GDP) was also stated by World Bank experts®. According to
official statistics, about UAH 230 trillion was in the outbound bank
circulation (40% of the total money supply of the state). At the same time,
it should be taken into account that a significant amount of shadow
commodity-currency transactions were carried out in Ukraine with the use
of foreign currencies, namely US dollars in the first place. This currency
money supply was not controlled by the state at all. At the same time,
according to A.Paskhaver estimates, more than USD 10 billion of cash
was accumulated in Ukraine at that time.

* laniens Kay¢man.Yac-time. 08.12.95.
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According to the data of the National Bank of Ukraine, the volumes
of foreign currency cash usage in Ukraine are as follows: in October 1994
the volume of foreign currency exchange amounted to USD 70 million, in
December 1994 — it was already USD 211 million, and in August 1995 —
USD 868 million. At the end of 1995, the volume of Russian rubles
exchange constituted 7% of the total money supply, and in September
1995 it accounted for more than 20% already. Thus, in 1995, the process
of shadowing the economy was not stopped. Moreover, the shadow
economy sector has grown by at least 25-30% (as compared to 1994) and
has reached such a limit when the state has lost the possibility of a real
Impact on economic processes. The economy has become almost
unmanageable. Half of the economic potential functioned uncontrollable
or under the direct control of criminal structures and was not subordinate
to the state.

At the same time, the entire shadow economy cannot be only
identified with the criminal one. The shadow economy is also a result of
the search of enterprises for ways of self-preservation in the conditions of
total tax pressure, which makes it impossible for them to function in the
legal field. It is the shadow economy that has helped to prevent the
collapse of hundreds of industrial and agricultural enterprises and to save
at least 2/3 of Ukrainian citizens from impoverishment.

The head of the SSU (the Security Service of Ukraine) A.Radchenko
noted that for 2.5 million Ukrainian citizens the shadow economy was the
main source of income and that up to 40% of young people in large cities
and border regions were employed in the shadow sector’. The criminal
sector is characterized by deliberate evasion from the actions of state
regulators, the redistribution of officially or unofficially produced goods,
illegal use of state resources, the appropriation in one or another illegal
form of profits from the sale of goods or services, theft, fraud,
racketeering, drug trafficking and other types of criminal activity. To
determine the correlation between these sectors, one of the criteria for
illegal revenues from foreign trade operations can be taken. Thus,
according to expert estimates, shadow capital exports in 1991 amounted to
USD 3.9 billion; in 1992 — USD 3 billion, in 1993 — USD 2.9 billion, in
1994 — USD 2.5 hillion, in 1995 — USD 2.6 billion, which in general
amounted to approximately 20% of the total cost of the goods and

5 Pamuenxo A. Hezanexnicts.09.08.95.
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services export in that year. It should be noted that the shadow economy
was a source of income of at least 75% of the population, when the
foreign economic operations that were carried out for benefit of people
did not even make up 1% of the population of Ukraine.

Certain notions about the scope of the criminal sector of the economy
were given by official statements of the leaders of Ukrainian law-
enforcement bodies. Thus, the head of the SSU V.Radchenko disclosed
that 40-50% of the financial capital in Ukraine had a shadow origin®.
Deputy Interior Minister Y.Vandin said that the currency turnover of
shadow structures amounted to 8 to 10 billion dollars’. Vice Prime
Minister V.Durdynets reported that for 9 months of 1995, Ukraine
exported barter goods at USD 1.98 billion. More than USD 1 billion was
left abroad®. These and other indirect indicators testified that the criminal
sector of the shadow economy was a significant part of the economy and,
according to some experts, was at least half its volume in general.

Here are the main conclusions based on the analysis of the shadow
economy in Ukraine as of 1995:

1. The state loses the possibility of a real economy management,
since more than half of economic activity is informal in nature and it is
not subject to state regulators. Key state authorities lack knowledge of
objective macroeconomic indicators. For example, it is considered that in
1994 gross domestic product accounted for 38.9% of GDP in 1989. In
reality, it was 74.3%. This deforms the understanding not only the people,
but also the state officials about the objective state of the economy and it
also complicates the formation of an effective economic policy.

2. The shadow economy destroys the economic system of the state.
Concentrated capital is not aimed at investing in national production, it
cannot be used to support social infrastructure and it objectively
contributes to the growth of the pressure on tax, which, in its turn, drives
economy even more into the shadow.

3. The shadow economy has an anti-national character; it interferes
with the formation of a large legal national capital. The main free
financial resources formed in this sector are sent abroad to ensure their
protection. The national economy is depleted, while simultaneously
investing in the economies of other states. According to expert estimates,

® Paguenko A. Hesanexmnicts.09.08.95.
" Bangin FO. ®inancosa Yipaina. 25.07.95.
8 Hypaunens B. T'onoc Ykpainu. 25.11.95.

71



from 1991 to 1995 about USD 15-20 billion was illegally exported from
Ukraine. The shadow economy has created a certain investment vacuum,
which began to be filled with foreign capital, primarily from the CIS
states. It put the national economy not only under significant external
influence, but also led to serious political consequences.

4. Shadow economy corrupts society. It deforms the consciousness of
people and makes them be accustomed to the ignorance of the rules
established by the state and leads to legal nihilism. New market relations
are identified with unlawful activity by the public consciousness, which
forms the psychological resistance to reforms as a result.

5. The shadow economy is the economic and financial basis for the
formation of a parallel state power infrastructure.

At that time, political power was not able to inflict a devastating blow
on the Fifth Estate without limiting the scale of the shadow economy and,
in particular, its criminal part. In turn, the shadow economy cannot be
brought under control by the efforts of law enforcement bodies or as a
result of a one-time political or economic campaign of any level of
activity.

The shadow economy can be narrowed only as a result of deep
economic reforms and radical changes in the current economic regime.
This is confirmed by the practical experience of the government that ruled
at that period of time. Thus, the abolition of quotas and licenses in foreign
economic activity, the fixation of the exchange rate, the alignment of
domestic prices and prices in the international market on a number of
types of products actually eliminated the whole scope of the sphere where
excessive shadow capital was formed. At the same time, the national
economy of the state was losing the necessary resources.

The first group of these changes is connected with the elimination of
the transit status of the former state-owned property. This property was in
fact no longer state-owned. But it did not yet receive other owners as well.
In fact, it was managed by the heads of enterprises, ministries and
departments, the regional elite, representatives of the higher echelons of
the state, who also accumulated their own capital at its expense. That is
why in Ukraine, the most profitable business is political power, as it was
before and it is nowadays too.

Let’s consider what processes are a real measure of criminal power in
Ukraine in the years reviewed. The volume of capital illegally exported
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abroad during 1995 amounted to approximately USD 15 to 20 billion.
According to the then deputy head of the SSU, A.Belyaev, 60% of the
capital was in the hands of criminal structures. According to the US FBI
data, in 1992-1993, organized criminal groups (racketeer-criminal groups) of
CIS countries illegally took more than USD 15 billion to the West. For
comparison, it can be noted that the total budget of the General Prosecutor’s
Office of Ukraine, the Security Service of Ukraine and the Ministry of
Internal Affairs of Ukraine for 1996 amounted to UAH 79.7 trillion, or about
USD 400 million. The Fifth Estate then established its own so-called tax
system. According to the SSU, 90% of firms were under the influence of
criminal groups. Mafia exercised total control over the commercial and
largely over the state trading network. In this regard, the consumer was
forced to pay 20-30% more for goods and services. The people actually had
to maintain two parallel powers — legitimate and criminal ones at their own
expense’. The shady clans actually controlled the distribution of all
marketable products of Ukrainian production in one form or another, the
volumes and types of which decreased annually, partially due to the non-
return of funds that should have been used to reproduce production. For
example, in 1994, Ukraine did not receive back USD 3.2 billion. 46% of the
exported products remained unpaid. In early 1995, almost 600 enterprises
had debts for export products'®. Much of the capital accumulated in Ukraine
was of a criminal origin. Thus, according to the Center for Sociological
Studies data published in the magazine «Modernity», 82% out of 1000 rich
people stated that the main source of their capital was gained by theft,
racketeering, currency transactions, and through public service, where they
received bribes, holding positions in power. All this gives grounds for
asserting that the criminal structures in Ukraine were disposing the funds
comparable to the state’s financial resources.

The criminal subculture integrated into all elements of the state system,
society as a whole, and almost paralyzed their ability to self-defense. In fact,
there is no influential social force in Ukraine that is interested in combating
economic and political criminality and elimination of the shadow economy.
Criminal-shadow activity is economically viable for managers of state
enterprises and entrepreneurial circles. Illegally accumulated funds are used
to finance a significant part of the media and dependent journalists. These

® Ipesunent Vipainu JI. Kyama. Buctyn Ha posmmpenoMy 3acizanxi KoopauHAIiHOTO KOMITETY 110
060poTHOI 3 KOPYIIIIIEID Ta OPraHi30BaHOO 3JI0YMHHICTIO. YpsgoBuid kyp ep. 02.02.1995.
10 Nlani Minictepcrra exonomiku Ykpainu. dinancosa Yipaina. 15.08.95.
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financial sources are used directly or indirectly to finance practically all
political parties and movements, irrespective of their political views.
According to the SSU, 60% of Mafia clans had corrupt connections in
various power structures and bodies. Almost 40% of enterprises and about
90% of commercial structures had connections with corrupt officials. More
than 60% of average official’s income is gained out of bribes. Attempts were
made to integrate people directly from the criminal environment into the
power institutions. According to the Ukrainian Center for Economic and
Political Studies (UCEPS) experts, about 40 representatives of criminal
groups were elected to take positions at different levels during the elections
by people’s deputies in the Autonomous Republic of Crimea. The following
fact testifies that the authorities were used by the criminal elements to
protect themselves against prosecution. According to the materials of the
committees of the Verkhovna Rada of Ukraine during 4 years (1990-1994)
more than 500 deputies of the local Councils, who were accused of
committing crimes, were not brought to criminal responsibility, due to the
fact that the Councils simply did not give permission to do that. Every sixth
deputy who should have been prosecuted has committed two or more
crimes. The absolute majority of these deputies, namely 83% are officials. In
1995, police detected crimes involving 106 civil servants, 79 law
enforcement officers, and 30 MPs of various levels. There were well-known
cases when some political organizations were formed directly on the basis of
criminal groups. Quite a vivid example could be the creation of the Christian
Liberal Party in the Autonomous Republic of Crimea, which was headed by
a well-known criminal authority. Criminality from the CIS states, in turn,
attempted to influence political forces in other states.

At that time, an extremely high level of social impoverishment of the
population was formed in Ukraine. According to the Ministry of Statistics of
Ukraine, 72.1% of the population was below the poverty line (UAH
4.8 million). The average salary (UAH 8 million) was officially received by
1.7% of the population. More than UAH 9 million was received by 4,5% of
the population. However, these people did not have reliable mechanisms for
countering criminality. Their expression of will during the elections had a
single-action nature and it could not be guaranteed at all that the authorities
would exercise their power to fulfill their own obligations stated at the
election. At the same time, insecurity pushed people to illegal activities.
Thus, according to a survey conducted by Socis-Gelap, in Ukraine at the end
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of 1995, 16% of the population considered the possibility of making
sufficient earnings through racketeering and theft, while another 15% —
through foreign exchange operations.

As of December 1995, more than 580 thousand crimes were detected
in Ukraine, which is 13.5% more than it was in 1994. Also, 1840 facts of
bribery were detected, which is 19.4% more than in the previous year. At
the same time, the number of economic crimes is constantly increasing: in
1991 there were detected 34,838 crimes (+15.2%), in 1992 —
36,860 (+5.8%), in 1993 — 41,253 (+11.9%), in 1994 — 57500 (+13.5%),
in 1995 — 57500 (+34.4%) of crimes, respectively. Such statistics not only
demonstrates the strengthening of the common-crime potential in the
state, but it also confirms the fact that in 1995 the tendency of
criminalization of society failed to be eliminated.

Mafia structures establish and develop international relations. This
topic was the main one discussed at the Central European Symposium on
the Fight Against International Organized Crime, held in December 1995
in Budapest. It was also noted there that «Eurasian» criminal groups that
emerged in the post-Soviet space, became more powerful and they quickly
expanded their activities to other states. The speakers at the conference
emphasized that the actions of more than 300 criminal groups, which were
formed on the territory of the former USSR, had international character.

According to the statements of the foreign press, after the
unsuccessful attempt of the former acting Prime Minister of Ukraine Yuri
Zvyagilsky to place in the one of Israeli banks about USD 300 million in
cash, the government of this country in a closed meeting adopted a special
decision, which provides for a significant intensification in counteracting
the mafia from the former USSR. In this context, it is worth noticing the
estimation of international organized crime group’s activity, which was
covered at the 9th Congress on Combating Crime held in May 1995 in
Cairo under the auspices of the United Nations. It was also noted that
organized crime uses state of the art technology and international
connections much more effective than the states of the United Nations.

The stage of professional growth of organized crime, as well as the
seizure and redistribution of public property in Ukraine. This was the period
from 2000 to 2010, when the second and third stages of the privatization
process took place in Ukraine. In our opinion, the first stage of privatization
with the use of privatization securities, namely property certificates, was a
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sort of distracting maneuver (in particular, restructuring of social
consciousness: socialism — capitalism) in the form of a mild transition to a
large so-called “grab-what-you-can privatization” of the industrial complex
of the state. This period is characterized by the absence of any systematical
legal regulatory policy, support of state enterprises and conscientious
entrepreneurs.

The stage of anchoring members of organized crime in the state
authorities and administration bodies. Such penetration of organized crime
group’s members was aimed at influencing socioeconomic processes in the
state to provide a reliable cover for criminal and other types of persecution
for further unlawful activities aimed at the accumulation of profits. These
processes began after the financial and economic crisis and the easing of the
privatization process (2010), which led to inhibition and reduction of
revenues from privatization into the budget. Taking advantage of its
influence on imperfect administrative processes in the economy and finances
in the state, organized crime combines its efforts with the aim of mercenary
and violent influence on the state apparatus. Organized criminal structures
become more hierarchical, conspired and penetrate their corrupt leaders at
higher levels of state power. They seek to expand the scope of their illegal
activities inside and outside of Ukraine. Organized crime integrates into
highly profitable sectors of the economy and financial sector, which poses a
real threat to the national security of Ukraine. Such a transformation of the
organized crime groups has led to the fact that the state has no objective and
honest information on the extent of organized crime and the level of
corruption in the economy and finance. This is facilitated as well by
dependent private media that allow organized crime not to uncover their
activities, to avoid excessive attention from authorities, law enforcement
agencies and the general public too. Special units for combating organized
crime were eliminated. That was happening at a time when the economy and
the financial system of the state became the core of organized crime. The
systematic violation of economic market laws and legal norms pursues only
one purpose — the further unlawful accumulation of capital and exorbitant
enrichment. There was a change in the activities of organized criminal
groups, as a result of which part of the shadow economy became an element
of the symbiosis of criminal and legal economic structures. Organized
massive theft of state material resources, including natural and financial
resources as well, has been widely scaled up, as evidenced by recent
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criminal proceedings in Ukraine. The received illegal proceeds are washed
off through a complex system of fictitious transactions and banking
operations and settle on accounts in foreign financial structures or are
refunded back to Ukraine as under the guise of investments or are used for
buying real estate. To take possession of the Ukrainian land was their next
step. The banking system of Ukraine has become a large monopolized and
politicized closed-end structure that does not provide transparent and open
financial reporting, and is not ready for the creation of audit and control
committees for assessing possible financial risks. Non-transparent banking
activity, non-compliance with the principle of social responsibility
contributes more to speculative deals and quick super-profits. According to
various estimates, in the period from 1991 and up to date, approximately
USD 150 billion has been withdrawn from Ukraine to the offshores. Due to
the use of offshores, our state loses 200-300 billion hryvnia annually. This is
about a third of the state budget™".

To overcome organized crime and corruption, it is necessary to carry
out the state policy of complex measures of socio-economic,
organizational, managerial, legal nature on the basis of scientific research
of these areas of social activity'?, since even the super-amplification of
law-enforcement bodies cannot become decisive and bring the desired
results. We believe that market mechanisms at the present stage are
effective stimulators of economic development, but they should be under
public control. The profits and sizes of private property should be relevant
to all forms and weight of the share of the joined efforts of each
individual, but not just a small group of powerful, cynical, immoral and
heartless people who, using such features, unfairly possess the results of
common social work™.

2. The Consequences of Corruption Crime in Ukraine
In the years of his presidency, Leonid Kuchma also drew the
attention of the public to the fact that corruption significantly influences

" Tpomi— Ha paiichkux OCTpoBaX: VYKpaiHa IIOPOKY BIpauae TPETHHY NEpXKOIOIKETy depes
opmopu. URL:  https://expres.online/archive/news/2018/01/12/280097-groshi-rayskyh-ostrovah-ukrayina-
shchoroku-vtrachaye-tretynu-derzhbyudzhetu.

12 pomaniok B. B. Besrieka aepyasy BuMarae e(peKTHBHIX 3aX0/(iB GOPOTEOH 3 OpraHi30BAHOKO 3TOYHHHICTIO.
BopoTh0a 3 opraHi30BaHOO 3TOYMHHICTIO 1 KOpyIieto (Teopis i mpakruka). 2007. Ne 17. C. 3-21.

3 Pomaniok B.B. Tpanrcdopmarrisi cydyacHOi OpraHi30BaHOI 3I0YMHHOCTI B YKpaiHi. YKpaiHa B CUCTeMi
Cy4acHOTO MDKHApPOJHOTO TPaBOMOPSAAKY Ta C€BPOIEHCHKOI iHTErpailii: 3araJlbHOTEOPETHYHI Ta MpPaKTHYHI
npobieMu: Marepiaau MK Hap. HayK.-mpakT. KoH(}. 18 rpya. 2018. KuiB: TaBpiiicbkuii Hall. yH-T iMeHi
B. I. Bepnancekoro. 2018. C. 156-158.
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the formation of state power in Ukraine. In the executive branch of
government, such situation still exists mainly due to the fact that it is
required to pay bribes for being appointed for a position in power,
regardless of the business qualities of the candidate, and the decisive
factor will be if the candidate has any relatives in power and if he is
personally loyal enough (in other words: «does not matter who you are,
but what is important— who is supporting you»). Manifestations of
corruption in personnel policy at the higher levels of executive power are
the most dangerous, since top-level executives create their own hierarchy
of corrupt relations that penetrate through all levels of government. At the
same time it will be impossible to take that or another position, based
solely on the professional and personal qualities of the candidate. The
decisive factors here are the benefits to be provided for being appointed,
family and friendly relations with senior executives, and connections with
other influential people. It happens often that the personnel decisions in
the power structures are taken only formally. In fact, they are taken
outside of their own offices by influential businessmen, heads of
organized crime groups that control one or another region or area of
activity. Such cases are reported by domestic and foreign mass media,
government leaders, law enforcement agencies, and well-known
politicians. Referring to the heads of law enforcement bodies, during his
presidency of Ukraine, L.Kuchma stated: «There are about two and a half
thousand criminal gangs registered in the internal affairs bodies. Just think
about that! Two and a half thousand armed and ready for anything groups.
However, you keep assuring the leadership of the state and society that
you know well about them and their sphere of influence and that you
handle the situation”**. Speaking about the corruption of the Ukrainian
authorities, the People’s Deputy of Ukraine O. Moroz pointed out: «The
power is not exercised by the official structures, but by the oligarchs and
clans instead”". According to the Security Service of Ukraine, 60% of

¥ Jennn Kyuma. «Tax panbiie JIUThCS HE MOXKET». BricTyrnneHue Ha 3aceanuu KoopJIMHaIIMOHHOTO
KoMHTeTa MO Oopbde C KOppYIIHEeH ¥ OPraHM30BAaHHOW NpecTymHOCThI0 Tpu [IpesmmeHTte YKpauHEI.
16 deBpams 1998. Ypsimosuii kyp’ep. 19 despans 1998. Koppymius B YKpawHe:CyIIHOCTh, MacIITa0Obl H
siusaue. Lenrp Pasymkosa. URL: http://www.razumkov.org.ua/ukr/article.php?news_id=200.

> Yyraiite un CpaBHHBaHTe, pemaiite u ronocyiire. Koppynmus B YkpawHe: CyIIHOCTh, MaciuTaObl H
Biausaue. Llentp PasymkoBa. Kpematuk. 29 oxrsa6ps 1999. URL: http://www.razumkov.org.ua/ukr/
article.php?news_id=200.
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mafia clans have corrupt connections in government bodies and
administration®™.

At a meeting of the Coordinating Committee on Combating
Corruption and Organized Crime under the President of Ukraine that was
held on April 20, 2000 information on the business activities of
parliamentarians was made public for the first time. According to the
State Tax Administration, 364 people’s deputies of Ukraine at that time
had official income gained through commercial structures.
Parliamentarians then headed 202 enterprises and were the founders of
473 enterprises. In general, people’s deputies had a direct or indirect
relation to the economic and financial activities of 3,105 enterprises. In
1999, these enterprises imported raw materials and consumer goods into
the territory of Ukraine to the amount of UAH 13.2 billion (25.3% of
Ukraine’s imports); and exported goods to the amount of UAH 5.2 billion
(10.1% of Ukraine’s exports). According to the results of economic
activity in 1999, the aforementioned enterprises had revenues to the
budget in the amount of UAH 4.1 billion®".

So, let’s consider what really was going on in the state. Ukraine,
having become independent state, proclaimed the foundation of a new
democratic society with all the freedom of action, including the sphere of
economic and other relations as well. The old state institutions of power
were terminated or undermined and the staffing of state institutions was
undergoing significant changes. Many new people came to the leadership
of state institutions, who did not have any political or managerial
experience and moral standards, but they had only desire to break
anything old and build something new. With proclaimed freedom of
action, uncontrolled processes in the development of public administration
took place, which gave rise to chaotic processes in the economy, financial
and social spheres. Production started to go down and there was a
shortage of working capital in the state. Due to such lack of control in
society, chaotic privatization together with other fraudulent actions of
primary accumulation of capital started to boom. Soon after, redistribution
of wealth through raider hijacking of enterprises started to take place.

' Kammeik M., Tera I, Bummenxmii B. O IPOSABJICHUSIX OPraHU30BaHHOM IPECTYNHOCTH B
MIPOM3BOJCTBEHHON W ympaBieHUecKkol cdepax 3KOHOMUKH. bopb0a ¢ OpraHM30BaHHON MPECTYMHOCTHIO U
koppymiueit. 2000. Ne 1. C. 23-24.

" Jlecsitnukosa H. B. MPOIIUIOM TOJy HallW TpaKJIaHe TMPUOOPENH CBBIIEC MATH THICSY MPECTHXKHBIX
«ectucoteix» «Mepceenecosy o ueHe ot 100 no 300 Teicsty nosnapos. @axtsl. 2000. 22 anpens.
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Under those conditions, a deep comprehensive study of the reasons
for such a situation was not made and a general national program for
building a new society in Ukraine was not worked out as well. Even the
development of a mechanism for the decriminalization of capital and the
work of well-known economists of Ukraine on the development of the
renewed society economy was ignored™. In most cases, a new formation
of society in Ukraine was build based on thoughtless introduction into
practice, and often deliberate, purposeful and distorted copying of the
capitalist systems of the Western states power. They also did not take into
account the specific platform for their application, namely the post-
communist environment and ideology.

For the implementation of those rules, the performers without moral
and ethics were required. And they were found of course. That was a new
generation of Ukrainian, which grew and was formed in those specific
conditions of imbalance of political, economic, social and cultural
relations of the so-called period of Gorbachev’s perestroika in the former
USSR, during its collapse and building of an independent Ukraine as
noble goal of many generations. However, besides the overall goal, the
Ukrainian political elite did not have even a single clear and coherent
strategic plan for national revival of an independent state, and had no clue
about the structure and organization of the future society, cultural policy
and ideas for unification of all the people of Ukraine.

The absence of the latter was replaced by the ideas of the private
capitalist ideology of the accumulation of wealth, privileges, etc. without
any rules. Instead, there were subjective views on the rules of state
development in certain circles of the new generation of Ukrainians who
imposed them on the society. Some «new Ukrainians» rather quickly
became very rich and came to the power™ through following the new
philosophy that they created themselves, i.e. that money is influential,
though not possessing moral principles with that.

Very evident in this regard is the selfish accumulation of cash capital
in the banking system that predominantly arose on loans in various and
not always legitimate methods of state financial resources, and which was
working only for its own benefit, but not in favor of the state economy
and the welfare of the general population. For example, in 2004-2007,

'8 Bynxin B. IToctcomiamictiuna Tparchopmartis BracHocTi. Ekoromika Yipaiam. 2007. Ne 2. C. 39-44.
1 Bakapuyk C. Maitxke BecHa wiu moan oyaymero. 3epkano Hepenn. 2007. 8 nek. Ne 47. C. 2.
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banks’ assets grew more than fourfold and amounted to more than USD
100 billion, which is an average of 60% per year and that is far exceeding
nominal rates of economic growth. Banks attracted large amounts of
cheap foreign credit resources, while in the domestic market they
maintained high lending rates. The banking system is now a large
monopolized and politicized closed-end structure that does not provide
transparent and open financial reporting, auditing and scientific
verification of possible financial risks. This is evidenced by the audio
recording conversations that were made public by the mass media in 2015
on which the Deputy Chairman of the Board of the National Bank of
Ukraine, Katerina Rozhkova, testified to corruption in banking system and
undermining the national interests of the state, by the way, which was
stated before by the people’s deputy of Ukraine from the party «People’s
Front» Anton Gerashchen®.

Even the field of science became a sort of the certain brand for «new
Ukrainians.» Let us recall the mass and undeserved appropriation of their
degrees and scholarly titles. Having large funds or administrative levers,
they forced scientists and members of specialized scholars and expert
councils to work for them. Such applicants for prestigious scientific titles,
due to their preoccupation or their intellectual potential, in fact, are not
related somehow to the scientific achievements reported. But low-paid
scientists have already come to terms with this situation, so they work for
the customers of the dissertation and give their good to undeserved award
to such applicants of scientific titles. The name of Kirilenko Katerina, the
wife of Ukrainian politician V.Kirilenko, became a common name in
Ukraine in connection with her doctoral dissertation on pedagogical
sciences that she protected in 2015, which caused a scandal in scientific
circles and was recognized by many well-known scholars of plagiarism
and pseudoscience. The case got so much publicity that this scientist got
into the Ukrainian Wikipedia as a most famous plagiarist.

The fact that a low-paid person from science cannot always be free in
his assessments and actions is a dangerous situation to the state and
society. Fake scholars are illegally receiving wage supplements, posts and
life-long social payments from the state, which is pure corruption. On the
other hand, talented, but low-paid scientists are forced to leave Ukraine

0 AHTHKOpYIIL{HHI OpraHK MOBMHHI BiIpearyBaTH Ha ONPHIIOHEHI 3aIMCH PO3MOB, IMOBIPHO, 3aCTYITHHKA
ronosu HBY Poxkosoi — I'epamenxo. URL: https://ua.censor.net.ua/video_news/416565/ antykoruptsiyini_organy
povynni_vidreaguvaty na_oprylyudneni_zapysy rozmov_imovirno_zastupnyka_golovy.
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massively. Today, the salary of a scientist is equal to the street cleaner of
a multistory building. This of course had an impact on the state of science
in Ukraine. During the period of special popularity in the acquisition of
academic degrees and titles, the number of scientists during the years of
independence has grown almost three times, and the number of actual
performers of the highest qualifications in scientific and technical works
has decreased twice. As a result, promising directions of research were put
on hold; scientific schools were destroyed, and so on. Even the National
Academy of Sciences of Ukraine occupied only 677th place in the world
in 2007 with regard to such an important indicator for the level of science
as the citation of the works of scientists from all disciplines. According to
Clarivate Analytics, in 2017 in the list of three and a half thousand most
cited authors of the world the first place in the number of quotes in
magazines from the Web of Science took the American scholars, the
second — the Canadians, the third — the Chinese. And there was not even
one representative of Ukraine?'.

Cynicism of free actions in the accumulation of capital in spite of all
morality and humanity has recently been manifested even in relation to
natural and constitutional rights, life and health of man. Today, criminal
business enrichment on human beings and drug trafficking is increasing
rapidly, which threatens to whole nation.

Ukraine has not yet created a democratic system of public
administration, which would be based on a clear separation of functions
and powers of the branches of power, the division of positions in their
structures into political and professional bureaucracy, an effective institute
of selection, education and certification of personnel. This is evidenced, in
particular, by fake competitive selections to senior management positions
of civil servants to newly created anti-corruption government agencies
about which so many complaints are received from the public and which
raise SO many questions to the authorities as well. We can recall as an
example a scandalous appointment with gross violations of the law and
bypassing the competition of the Deputy Minister of Justice of Ukraine,
30-year-old A. Yanchuk, who had no experience of managerial work.
Later, again with the violation of the law, this candidate was subsequently
appointed to a position of the President of the National Agency for the

21 3ombi-akagemis: Bueni-mencionepn HAH Vkpainnm He BHTPHMYIOTh KOHKYDHIHI y CBIiTOBiil Hayii.
Ix yrpumarns  xomrye 6mmssko 3,7 wmapa. rpH.  url:  http://texty.org.ua/pg/article/editorial/read/82121/
Zombiakademija_vchenipensionery NAN_Ukrajiny_ne_vytrymujut_konkurenciji?a_srt=&a_offset=7.
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Detection, Investigation and Asset Management of Corruption and Other
Crimes®®. Thus, each of the branches of power tries to take a higher
managerial level for taking preferential solutions in various ways and by
different methods that are related to the administration of state property,
finance, etc. Professional managers are completely controlled by
nonprofessional politicians and serve them faithfully, but not the people
who elect them for the honest management of the state’s affairs in favor of
people’s interests. Therefore, in Ukraine they come to the post «... with
the hope of obtaining unlimited powers in order to control the cash flows
in the industry and promote their people™®.

It should be noted that the paternalistic policy of Soviet power
destroyed the self-respect of people, also the faith that they can change
something and that they have also some power, but at the same time it
also generated the fears, so, as a result, they could only hope for the better
future. The Russian and Soviet empires in order to manage Ukraine rather
violently adhered to the principle of «divide and rule» in the aspect of
imposing an ideology of contrasting the culture, customs and aspirations
of the Ukrainian people of different parts of the state: east, west and south.
Thus, various styles of national consciousness and culture of the united
people groups in different regions were formed for building constant
hostility and distrust in the state. Consequently, the process of building a
new independent state was complicated not only by political and
economic reforms, but other factors as well. In the young state of Ukraine
there was not noted the required level of experience in building and
managing the new society and the issues of religion, language, etc. had to
be solved as well. A significant part of society, being very disappointed
with the ineffective actions of the authorities, does not trust the courts,
which should stand in defense of the rights of people. That’s why citizens
had to solve their problems seeking for help of the organized criminal
structures and also by bribing officials, which really gave them so much
needed quick results. The representatives of the state apparatus and

%2 Ipanosa Harams. YKuTH MO-HOBOMY, NpPH3HAYATH MO-CTAPOMY: KajapoBa momitmka Mim’rocry. URL:
http://ua.racurs.ua/634-jyty-po-novomu-pryznachaty-po-staromu-kadrova-polityka-min-ustu;

Bycox O. Sk 36epertu kopynuiiiHi akTuBy U1 SAHyKoBHYa? (Aedki po3mxymu micns I'mobamsHOTO hopymy
3 moBepHeHHs akTuBiB B CIIA 4-6 rpynus 2017 poky). Opunnunnii Bicauk. Ne 50 (1171). 15-21 rpyans
2017. C. 12-13.

= Benepuuxosa V. OmacHbIif AMar#o3, WM IOYEeMy rOCyJapCTBEHHAs MallldHa eJie ABIIUT? 3epKajo
Henenn. 2007. 15 nex. Ne 48. C. 4.
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citizens themselves are not fully aware of the pernicious nature of this
method since they lack a proper legal culture. The harsh repressive
measures will not bring the desired result in counteracting organized
crime and corruption as well. It is necessary that the conscious people
have a real understanding of the need for measures to be taken that would
meet the compromise of the interests of all: the representatives of the
government, business and other segments of the population.

When it comes to finding alleged ways of confronting these
phenomena, in most cases there is deliberate focusing on allegedly
objective difficulties in solving traditional issues of improving the form of
activity, the structural organization of the law enforcement bodies and
courts, and their departmental subordination. In certain cases, the
intentional focus on such issues is obviously beneficial to those for whom
a strong and effective law enforcement system is hampering the process of
their own enrichment. On the other hand, they sometimes forget about the
above-stated difficulties they stated themselves and they keep imposing
their deliberate point of view while creating some new and special
investigative bodies. Some politicians draft laws on the creation of
additional law enforcement structures with the intent to manage them,
because such a corporate structure is easier to be controlled and used in
the fight against their political or business opponents. Such situation is
possible only in the states with undeveloped democracies or, in general,
with despotic forms of government. Here we can bring an example of
such state as Guatemala and its anti-corruption court, which was declared
by our domestic reformers for some reason as a leader in the fight against
corruption®.

The danger to the nation is the practice of replacing the positions of
the first leaders by representatives of political parties. Such leaders
interfere in personnel, operative-search and administrative-procedural
activities often in the interests of their political party. The constant
turnover of these politicians, their permanent perturbation, the dismissal
of professionals, unwarranted staff cuts and obscure structural adjustments
have led to the outflow of honest, professional staff, young ambitious

" Bycom O. 3MeHIICHHs piBHS KOPYIIii He 3aleKHTb Bifl CTBOPEHHS UHCETbHHMX CICIali30BaHMX
IHCTHTYIIIH, a BiJ Oa)kaHHs 1 MOMITHYHOT BOM Biaamn». KOpunnunuii Bicauk Ykpaiaum. Ne 5 (1125). 3-9 nprotoro
2017. C. 12-13; Bycon O. Cep0is, CrmoBayunna i ['Baremana — Oymemo HaciimyBatd npukiaa? (oo
CTBOPEHHS CIIEIialli30BAaHOTO AHTHKOPYHIiHOrO cymy B Ykpaini). KoHctuTymiitHmii mpomec B YkpaiHi:
nojituko-npasoBi acnekru. 2017. Ne 1. C. 3-11.
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officers of law enforcement and judicial authorities, and, consequently,
the decline in the efficiency of their activities.

CONCLUSIONS

1. The political leadership of the young independent Ukraine failed to
stop corruption. The above-mentioned processes have led to a national
threat, to the impossibility to control the economy, to its exhaustion and
they also contributed to the development of criminal add-ons. Criminality
in Ukraine has become a political phenomenon. The Fifth Estate became
equal to the state power as for certain parameters. The criminalization of
economic and political life in Ukraine undermined its international
prestige, created favorable conditions for strengthening authoritarian
tendencies, and objectively became the basis for the emergence of a new
totalitarian state.

2. The fight against shadow power and its criminal superstructure is
directly linked to in-depth reforms, long and wide-ranging anti-criminal
measures. However, the new political leadership underestimated the real
power and capabilities of The Fifth Estate and the shadow economy, and
it failed to fully implement the revealed political will to fight corruption
and organized crime.

3. Law enforcement agencies were not able to independently
eliminate corruption. From the very beginning it was necessary to involve
the whole society in opposition to this phenomenon. It was also necessary
to apply radically new technologies to fight with it, providing an
appropriate financing for that.

4. The activities of the mass media (The Fourth Estate) should be
independent and focused primarily on the analytical coverage of this
phenomenon, on the creation of a supportive social and moral
environment for combating it, and the formation of a truly civil justice.

5. Organized crime in Ukraine is highly professional and politicized.
Oligarchic criminal clans, possessing material and financial resources, are
luring the professional personnel, including law enforcement agencies to
serve their interests. They created a specific system of power to support
their activities, and therefore the state is at such a stage of development,
when it requires extraordinary and effective approaches to counteract
corruption.
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6. Reverse processes of budget expenditures for a certain political
purposes, also the reduction of expenditures mainly of managerial
categories of state employees and paramilitary structures, have led to
poverty of both the population and government personnel, and it
weakened the efficiency of the activities of state institutions as well. For
insufficiently protected law enforcement officers it is hard to resist rich
and secure offenders. Therefore, they need full social protection at the
expense of the state budget not only during their period of service, but
also on their retirement. Today, professional managerial staff and law-
enforcement officers are forced to take jobs from private owners, and all
their knowledge, experience and information of state importance they
often have to pass not in the interests of the state and society, but in the
interests of criminal organized structures instead.

7. We are currently witnessing moral impoverishment and distortion
of public consciousness. For these reasons, Ukraine creates privileged
conditions for freedom of action and the accumulation of wealth only by
the rich. Under such conditions they act contrary to moral standards.
Without proper control, especially from the law enforcement agencies, the
most brave rich people conduct raider redistribution of property, finance
contract murders, hide their profits from the state. Besides, they lobby for
the rejection of laws on progressive taxes on property, real estate, etc.
Acquired capital thus passes to citizens of other states®. Therefore, now,
the priority task for the Ukrainian authorities and society is to prevent
further economic takeover of the state by the transnational mafia.

SUMMARY

Organized corruption in Ukraine has an ancient background. It has
gone a long way from being primitive to becoming perfect one. At each
stage of development there was a transformation of its form and essence.
Many new people came to the leadership of state institutions, who did not
have any political or managerial experience and moral standards, but they
had only desire to break anything old and build something new. With
proclaimed freedom of action, uncontrolled processes in the development
of public administration took place, which gave rise to chaotic processes
in the economy, financial and social spheres. The above-mentioned

% Pomaniok B. B. Besreka fepiasn BuMarae e(peKTHBHIX 3aX0/(iB GOPOTHOH 3 OPraHi30BaHOK 3TOYHHHICTIO.
Bopotn0a 3 opraHi3oBaHOIO 3JI0YMHHICTIO 1 KOpYIILi€ro (Teopis i mpakruka). 2007. Ne 17. C. 10-15.
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processes have led to a national threat, to the impossibility to control the
economy, to its exhaustion and they also contributed to the development
of criminal add-ons. Criminality in Ukraine has become a political
phenomenon. The political leadership of the young independent Ukraine
failed to stop corruption. Mafia structures establish and develop
international relations. The Fifth Estate became equal to the state power as
for certain parameters. The criminalization of economic and political life
in Ukraine undermined its international prestige, created favorable
conditions for strengthening authoritarian tendencies, and objectively
became the basis for the emergence of a new totalitarian state.
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THE IMPROVEMENT OF LEGAL REGULATION
OF YOUTH JOB PLACEMENT IN UKRAINE

Gubarev S. V.

INTRODUCTION

The Constitution of Ukraine defines a socio-economic right as one of
the most important human rights. It is not possible to ensure both dignity
and existence of human personality without these rights; all other rights
lose their sense to some extent without them. The central place belongs to
the right to labor and its objective precondition such as the right to job
placement.

In view of recent changes in our country, the development of
conception for our state development where a modern socio-economic
situation would be reflected and, first of all, at labor market, is of great
importance. The further improvement of legislation on job placement as
well as practice of its implementation is essential political-legal task
within the process of establishment of social and law-governed state in
Ukraine. The creation of a new system should be based, first of all, on
scientific comprehension of legal relations arising in this field, subject’s
legal status, their rights and obligations, taking into account the interests
of the state.

Transition to market relations in the field of labor and employment
accompanied by the processes of structural economy reformation leads to
the formation of a fundamentally new model of socio-labor relations.
Young people who are not ready enough to the modern realities of the
labor market experience these processes to the most extent. The
development of a mechanism for interaction of all participants in socio-
labor relations (state, employers, local authorities, public organizations) in
the field of stabilization of youth employment is an urgent and socially
significant step under such conditions. In addition, the Ukraine-European
Union Association Agreement opens up new market opportunities. The
high standards of production that the EU can offer will stimulate national
enterprises to upgrade production and improve working conditions.
However, many Ukrainian companies not ready for a dynamic change will
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be forced to go, which will reduce the number of job places. Moreover,
the already high level of labor migration of Ukrainians to the EU
countries will increase. This will negatively affect the national labor
market. That is why it is important to change the rules of the game not
only at the legislative level, but also to understand the value orientations
of young people in the field of labor.

Youth is a socio-demographic group, whose life is associated with
the future of society. It is this group that is considered as a leading factor
in the intellectual development of society, a source of innovation and
creativity. The study of youth labor values will allow stimulating young
people properly for further work, which influence the whole functioning
of the society, it will allow showing possible problems for the state in
regulating the social policy of youth, helping in reveal of the complex
relations and interactions of people in society, possible problems,
determining the best ways to overcome them.

Today, in Ukraine, a set of measures has been formed to ensure a
balance of interests of the labor market participants, to promote
employment of the population and protection against unemployment.
However, it should be noted that this set of measures requires to be
improved in the terms of the present time. Moreover, national legislation
does not pay enough attention to the problems of youth. The scientific
analysis of youth employment problems which would allow elaborating
specific recommendations and proposals with the aim of their further
normative consolidation is required.

1. Value Orientations of Youth in the Field of Job Placement

Sociologists often view emotionally coloring ideas and judgments of
the individual about the importance of his work in general and its
individual parts as labor values. The peculiarity of labor values is a
characteristic level of awareness, they are reflected in the psyche in the
form of a system of value orientations and are an important factor in the
regulation of labor relations and behavior in the group, they determine the
tendencies of development of both personality and group”.

Over the past decades, the proclaimed, approved and supported labor
values of our society have undergone changes that in total allows asserting

! Tepycora O. 0. MicIie TpyI0BHX LIHHOCTEHl B CHCTEMI LIHHICHHX Opi€HTAIil MiAMPHEMIIB i MOTOI /
O. 0. T'epycoBa, 1. B. IllunkapeHko // AKTyaJbHI MpoOJeMH EKOHOMIYHOTO 1 COIIadbHOTO PO3BUTKY
periony. — Kpacroapwmiticek: KII TorHTVY, 2011. — C. 59.
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that the formation of new labor ethics is in process. Work on duty has
become a right.

Labor values are in close correlation with educational ones.
Universities under the influence of external factors are transformed into
economic corporations which are run as corporations, but corporations of
a special kind: associated with the production and dissemination of
knowledge not only in Ukraine but also around the world. Students act as
clients of the corporation, buyers at the market of educational services
offered by the university. As a result, young people, faced with the real
difficulties of choosing and building their professional career, often
balance between unrealistic claims and passivity, full of reluctance to seek
anything, discouragement in their own powers®.

The most important directions for the development of modern high
school are intellectualization of the educational process contents,
introduction of new forms of learning, creating conditions for students,
developing their creative abilities. Finally, all this should be reflected in
the training of professionals who, under the market economy conditions,
aggravation of the competition as the labor market will be able to solve
the problem of job placement®.

Timely and reliable information about the interests and life values of
youth allows not only building the learning process more effectively, but
preventing possible negative consequences of the unresolved problems as
well, for example, the job placement of students and graduates,
responding to changing demands of society in a timely manner. Such
information is provided by regular sociological research.

For the analysis of youth labor values, the European Values Study
(EVS) database was used in our study. EVS is a large-scale interstate
study of universal human values. The surveys are conducted in the form
of a formal interview. An adult population (aged 18+) is interviewed. The
samples are representative of the countries. The sample in Ukraine was
1507 people. The youth makes 502 people out of all.

In defining the youth, we took as the basis Article 1 of the Law of
Ukraine “On Promotion of Social Formation and Development of Youth

2 Jlow’six 0.0. Bymmacekuit C.B. Oxpemi acnekTu cyqoBoi HpPakTHK{ ILIOAO OIUIATH Tpami y Iepiof
pedopMyBaHHS HamiOHaNBHOTO 3aKkoHOnaBctBa // IlpiopureTHi 3aBmaHHS Ta cTpaTerii  PO3BHUTKY
IOpHUCTIpYeHIT B YKpaiHi Ta y CBITOBIH Haymi : MaTepiajid kpyriioro croiy (15 nucronana 2016 p.) Biam. pex..
I. C. Timymr. — Quinpo: Cepennsik T. K., 2016 — C. 34-38.

® I'ybapes C. B. Tpymose mpaBo YKpaiHu, MOCIGHHK JUI MiArOTOBKH 10 iciuTiB // JIHIMPOIETPOBCHK:
Cepennsk T. K., 2015. — 125 c.
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in Ukraine”, which stipulates that youth is “citizens of Ukraine aged 14 to
35”" In our case, we use a group of 18-35 years old.

The attitude of youth to work differs in answering questions about its
importance. Work is very important in life for 72% of young men, while
for women, this number is 59%. However, if we talk about the importance
of work in general, the difference will be reduced and makes 97% for men
and 91% for women. At the same time, the importance of work decreases
with an increase in family income. Thus, 72% of respondents who
indicated a family income as low noted the importance of work in their
lives. Among respondents, there are 67% with an average income: with a
high income — 65%. In addition, the value of work increases with an
increase in the educational level of the respondent. For 97% of
respondents with a higher level of education, work is important, with an
average level — 92%; with a low — 89%. However, taking into account
only the answer “very important”, for all educational levels the indicator
Is the same — 66%. This indicates that education preserves its main
function of training for the future profession. Young people go to higher
education because it is important for them to have work later.

In relation to labor values, then the most important for youth is the
value of good salary taking the first place. It is slightly prevails in men.
Most young people have difference in such values as “comfortable work
hours”, “long vacation” and “work with people”. All these labor values
are more important for women. This can be explained by the fact that
women give more time to family and home matters, and therefore it is
important for them that work and family do not interfere with each other.
Regarding work with people, it is well-known that women are more social
and like to communicate more than men. It is interesting that the value of
“not very hard work” was noted more by young men. The less important
were the values of the future style of the manager and the provision of
social benefits. For women, more important values of “interesting work”,
“guarantee of a job place preservation” and “equal treatment of all
employees”. On the last two values one can judge the existence of sexism
at the workplace. Young people have almost the same indicators for the
rest of the values.

In addition, as a result of the analysis of respondents’ responses, two
main types of correlation between the expected remuneration and the

* 3akon Vkpainu «IIpo CHpusHHS COLIAJLHOMY CTAHOBJIEHHIO Ta PO3BUTKY MOojoai B Ykpaini» /
[Enexrponnuii pecypc] — Pexxum goctymy: http://zakon3.rada.gov.ua/laws/show/2998-12
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planned expenses were revealed. The most widespread was the inverse
correlation between expectations of high salary and readiness for labor
dedication. This was reflected in the fact that the respondents who pointed
out the importance of high salary and reliability of job place, highlighted
at the same time the importance of long vacation, comfortable work
schedule, lack of excessive pressure, but neglected such labor values as
the opportunity to show initiative, achieve something, and get a
responsible job. And, on the contrary, those who chose the initiative,
success and responsibility did not attach great importance to high salaries
and other values listed above. It was also found that respondents who gave
high salary values a priority did not seek to communicate with people and
bring benefit to society. In contrast, those who chose to communicate and
bring benefit to people, as well as to avoid excessive pressure on work,
did not mention their high salary values, career development
opportunities, and job security. From this it can be concluded that people
appreciate work either as a way of communication and service to society,
or as an opportunity for a personal career.

The hierarchy of labor values of men and women is different
(Table 1). Unfortunately, the active labor values of men and women
remain on the last stages of the hierarchy.

Table 1
The hierarchy of labor values of young men and women
Young men Young women
Good salary (98%) Good salary (95%)
Good working team (78%) Interesting job (80%)
Interesting job (74%) Good working team (77%)

Work which allows building up new

I i 0
professional skills (59%) Flexible working hours (65%)

Guarantees for job place preservation Guarantees for job place
(59%) preservation (65%)
Equal treatment of all employees

Work that matches skills (58%) (61%)

Ability to achieve something (57%) Work that matches skills (60)
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Equal treatment of all employees
(54%)

Work which allows building up new
professional skills (59%)

Flexible working hours (48%)

Ability to achieve something (57%)

Opportunity to show initiative (47%)

Long vacation (53%)

Long vacation (41%)

Opportunity to show initiative
(45%)

Opportunity to take part in important
decisions (40%)

Work with people (44%)

Not really hard work (39%)

Opportunity to take part in
important decisions (40%)

Work with people (35%)

Responsible work (34%)

Responsible work (33%)

Not really hard work (33%)

Socially useful work (26%)

Socially useful work (27%)

According to the study conducted among students, graduates and
employers, more than half of the interviewed graduates reported that they
planed to work in their specialty (61%). The highest percentage of
graduates devoted to their specialty was among the graduates of the
economic (79%) and legal (90%) faculties. Another situation is in other
specialties, especially among the graduates of physics faculty, where only
17% of the respondents plan to work in the specialty. Here, the highest
percentage was of those who know for sure that they will not work in their
specialty after graduation of the university (32%).

These ways of solving the problems of own employment, which
young people use, allow making a conclusion that there is a rather high
level of their psychological adaptation to the realities of the labor market.
This is manifested in readiness for full employment, as stated by 63%,
despite the fact that the majority of them were students of full time
departments of higher educational institutions, who applied for part-time
employment — 20%, temporal (occasional) employment — 13%, vacation
employment — 4%. Young people really appreciate the level of job
payment in various sectors of the economy: 57% have demonstrated the
desire to work in the private sector, 18% — in the state, 18% — spoke about
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a high level of salary as a criterion of choice, 7% — want to open their own
business.

The terms of the job search on average were significantly lower than
for the unemployed in general: 18% were looking for work less than one
month, from 1 to 4 months — 51%, from 4 to 6 months — 12%, more than 6
months — 19% of those interviewed. Among the methods of finding a job,
they give a preference to the help of relatives and acquaintances — 40%,
apply to the services of private employment agencies — 25%; send CV to
different organizations independently — 19%, apply to the public
employment service — 8%, while trying to find work in other ways — 8%
of those interviewed. It should be noted that 92% of the interviewed
students and 89% of graduates believe that the university should have a
job placement service.

Looking for help in finding a job, both students and graduates share
the view that it is often not enough to have just a good education.
Theoretical and practical skills of communication with the employer,
appearance, knowledge of the psychological aspects of interviewing and
the nuances of writing a CV became a precondition for successful
employment. In this regard, a significant number of the interviewed
students noted that they needed consultations on the state of the modern
labor market — 46%, career planning — 12%, psychological aspects of
interviewing — 15%, CV writing — 12%. 29% of the interviewed students
expressed their desire to receive additional training (for example, studying
foreign languages, working with the computer); 67% wanted to help them
in finding a job. Graduates also require consultation on the labor market —
40%, career planning — 14%, interviewing — 17%, and CV writing — 11%.
Respondents-graduates noted the necessity for help in finding a job (70%)
and in obtaining additional training (28%).

Evaluation of the future employment prospects does not look
optimistic yet: only 22% of respondents know where they will work, 40%
are in active job search, 15% do not see any prospects on the job market,
and 23% of respondents hesitated to answer this question. A widely-
spread belief that the majority of students, especially senior students, are
working, is exaggeration. Among the interviewed students 73% of them
do not work. Among the reasons why students do not work in parallel
with training in the first place — the difficulties of combining education
with work (36%); the second — the lack of material necessity (22%);
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further — the negative impact of work on the quality of education (13%);
9% of respondents appreciate their free time more than work and salary,
and 8% — unable to find a job.

Many working students (39%) combine work with studying to gain
experience in their specialty. It should be added that 9% of students in the
process of work find the prospect of employment after graduation, 35% of
the interviewed students work to be independent of parental help. At the
same time, 52% are satisfied with their work completely, partly — 35%,
completely dissatisfied — 13% of respondents.

Among the young people entering the labor market, every fourth
person has no profession, and every seventh has no professional
experience. For these reasons, young people receive denial of employment
on average 1.4 times more often than the older age group (Table 2).

Table 2
The reasons for employers’ refusal in employment

Younger than Older than

35 years old Reasons 35years old

% | Rating % Rating
34,8 1 Lack of work experience 8,6 4
25,8 2 Young age 0,5 8
19.3 3 Not sufficient !e_vel _of education, 136 5

qualification
13,6 4 Lack of necessary abilities and skills 4,3 5
11,0 5 Requirements to salary 13,1 3
6,8 6 Presence of minor child 2,9 6-7
3,8 7 Health conditions 19,2 1
23 8 Lack of skllls_ on hqw to behave during 29 6-7
interview with employer

As a result of the study, it was found that representatives of
enterprises and organizations highly appreciate on the scale from one to
five the level of minimum requirements that allow admitting a person to
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work, in particular, the requirements are as follows: on the theoretical and
practical training of a young specialist (4.4 points); on the ability to make
a decision independently (4.5 points); on the ability to communicate with
people (4.5 points); on the ability to formulate a task and find a way to its
solution (4.6 points). The highest requirements for graduates in relation to
all of these parameters are established by banks. The requirements of
commercial firms and private enterprises are also high, although slightly
lower. The level of requirements for graduates from the state budget
organizations is even lower. This is especially true of the practical training
of a young specialist. Priority is given to the requirements for theoretical
and practical training of graduates. Socio-demographic characteristics of
graduates are important. Such a characteristic as age occupies the 5th
place; graduate’s gender — 6th place, with preference given to men; the
marital status has 9th place, and the work is more often given to the
married (and this requirement applies primarily to men). At the same time,
the requirements for the orientation of a young specialist to professional
and career growth are not significant.

Almost all employers negatively evaluate the quality of young
workers, such as the lack of skills in working life and building
relationships in the working team, instability of behavior, unnecessary
emotionality, that is all that indicates the social immaturity of a person,
the inadequate level of its socialization. However, it is in this particular
case that the strongest influence of stereotypes on the mandatory presence
of this kind of qualities is observed in all young workers without
exception. The large scale and stability of the influence of such
stereotypes leads to a discriminatory attitude towards the youth at the
labor market. At the same time, it is obvious that the socialization of a
person in society, although associated with age, takes place in certain
people individually. The phenomena of infantilism and social immaturity
can persist in a person until the end of his or her working life, and can be
overcome at an early age, in the stage of professional training and
formation. The competent construction of human resources policy in the
organization involves the development of special programs that allow
young professionals to adapt to the new role of hired employee and
member of the working team®.

® I'ybapes C. B. Tpymose mpaBo YKpaiHu, MOCIGHHK T IATOTOBKH 10 icmuTiB // JIHIMPONETPOBCHK:
Cepennsk T. K., 2015. — 125 c.
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The discrepancy of employer’s ideas with the real characteristics of
young people entering the labor market is combined with hardly ever
justified ideas of youth about ways of adaptation in the field of labor and
employment. This is manifested in the choice of profession, and in the
future — in determining the prospects of own employment.

The results of the study, described in the article by O. Drozhanova
“Value-motivational factors of the attitude to the labor of employees of
industrial enterprises”, indicate that the thoughts of employees on the
importance of work for them, although insignificant, but differ depending
on age, and persons who has not reached the age of 30 years are the most
pragmatic. Among young employees, in comparison with older employees
(46 or more), there are 1.3 times more people who consider labor as a
means of earning money, and twice less of people who agree with labor
judgments as self-value irrespective of earnings. Such differences can be
explained not only by age characteristics, but also by the effect of socio-
cultural changes in society, which younger age cohort found at the stage
of socialization. As an additional indicator of value attitude to work,
orientation towards unemployment was used. In general, every fifth
respondent (21%) expressed the desire to leave paid employment, another
18% could not make a conclusion®. Moreover, the younger and more
educated the employee is, the higher his readiness to change the company,
the more he believes that his earnings are lower than in other companies’.

The research, described by L. Bevzenko in her book “The Lifestyles
of Transitional Society”, suggests that youth is more critical about the
moral values of modern society and believes that for the sake of money,
people can do almost everything. It is interesting that the statement “for
the sake of big money people are able to work from morning to late
evening” and “for the sake of big money people are able to take any job,
only to be well paid” are the only statements in the age group of “up to 30
years” which has not the highest rate. That is, young people have a certain
stereotype that people are ready for everything for money, except for
individual and exhausting work. Young people perceive wealth as such
that is dropping out of the sky.

® Jlpoxamosa O. LliHHICHO-MOTHBALi{iHI YMHHHKH CTABIGHHS 1O MNpali POOGITHHKIB MPOMHCIOBHX

nigopuemcts / O. JIposkanosa // Corionoris: Teopis, Metoau, Mapketusr. — 2007. — Ned. — C. 92.

Jlor’sak O.0. bymmucekuii C.B. Okpemi acnekTd cyqoBOi HpPakTUKW LIOA0 OIUIATH Tpaili y mnepiof
pedopMyBaHHA HaIiOHAJBHOTO 3akoHomaBcTBa // IlpiopureTHi 3aBmaHHA Ta CTparerii PO3BHTKY
IOpPHCIIpYACHII] B YKpaiHi Ta y CBITOBIH Haymi : MaTepianu Kpyrioro crony (15 muctomama 2016 p.) Bigm. pen..
I. C. Timymr. — {uinpo: Cepennsik T.K., 2016 — C. 34-38.
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The research “The youth of Ukraine: Lifestyle and Value
Orientations” has shown that in the hierarchy of life priorities of young
people in Ukraine, the values associated with professional employment
have a rather high place. 72% of young men and 67% of young women
indicated that “good work and professional employment” are “essential”.
Especially, there are a lot of young people for whom “essential” values
are such values that are closely linked with economic activity and labor
activity values like “economic independence” (69% of men and 59% of
women) and material well-being (79% of men and 74% women).

The value of good work is important for young people, but it still
plays a bigger role for men, while women note the value of education and
knowledge more (49% of men and 57% of women). For men, the value of
“high official and civil status” is important as well (40% of men and 31%
of women). Young people almost equally appreciate the importance of
such a value as “the possibility of development, implementation of
abilities” (45% both for men and women). Most working young people
are satisfied with their current job, evaluating it at 7 points out of 10. At
the primary work, young people mainly work as hired employees (47%),
and only 2% were employers and business owners. 45% of young men
and 36% of young women would like to become entrepreneurs, but they
are disturbed by different circumstances, 33% and 45% do not want to do
it, respectively.

The results of the survey give an opportunity to form an opinion
about the extent of prevalence of the knowledge, skills and abilities in the
youth environment that are now highly valued in the employee: skills of
working with computer technologies, knowledge of foreign languages,
driving, skills to work with office equipment. Contrary to popular opinion,
the degree of prevalence of possession of certain innovative skills (and
especially — in foreign languages) is still rather low even in the youth
environment in Ukraine. Thus, among the respondents, only 37% knew
English well (33% of men and 41% of women). Knowledge of other
foreign languages did not exceed 6%. The results of the analysis in
relation to differences in the degree of prevalence of certain innovative
skills possession by young people’s age groups are also quite natural and
quite predictable. The largest percentage of computer skills and
knowledge of foreign languages is in the age group of 15-19 years old;
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driving — age group of 30-34 years; work with office equipment — age
group of 20-24 years.

Thus, rather high labor orientations are typical of young people in
Ukraine. During the transformation period in the country there was a
significant diversification of domains and forms of young people
employment, which increased the importance of vocational training for
them as well as became an incentive to increase personal competitiveness
at the labor market. It is for young people that the issue of the
employment quality obtains a fundamental nature, since they have, in
general, the highest demands-requests to the level of salary, the nature of
professional employment, working conditions, etc. It should be
recognized that part of Ukrainian youth is sometimes characterized by the
presence of unreasonable ambitions, which, unfortunately, are not
supported by either a sufficient educational-professional level or work
experience. Young people often choose jobs not by interest, but only by
salary amount, at the same time they want everything at once: a good
position and a high salary that is why the demands of employers and
young professionals often do not match. Moreover, due to the weakening
of the labor value-ethical basis and the ineffectiveness of institutional
foundations of the youth labor socialization under the modern conditions,
the choice of the field of young people’s activity not only often contradict
to the obtained specialty, but sometimes goes beyond the legal norms.

As for the basic labor values of Ukrainian youth, one can conclude
that work plays an essential role in young person’s life. However, there
are some differences within this group. So, for men, for young people
with higher education and for young people with a low level of family
income, work is more important. Each of these points can be explained
through social roles, economic situation and social problems in the
country. In all groups of young people, the value of good salary has the
highest rates of importance, and active labor values remain on the last
stages of the hierarchy. However, other aspects of work may differ.
Young women in their work focus on the value of convenience, sociality
and reliability of work more men. At the same time, men appreciate lack
of tension, interest and initiative more. Active post-material labor values
are more typical of young people with high education and high family
income. Materialistic and convenience values are important for young
people with an average level of education and income. For young people
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with a low level of education and income, equality and usefulness in work
are important values.

Comparing to other age groups, young people are characterized by a
longer period of future working capacity, which may be required by
organizations that implement a particular business strategy to different
extents. Entrepreneurial strategy usually does not motivate the
administration to form a permanent labor team; this strategy is often
focused on the short existence of the organization itself. In this case, a
long period of future working capacity of an employee is more likely to
disturb his labor motivation. A young employee who seeks professional
development and career growth will have to limit his aspirations to a
certain level of remuneration. The strategy of changing the course that
forces employees to temporarily lose their own interests in the interests of
the organization may be unacceptable for young people due to a number
of other specific features (high level of labor and social mobility, ideal
thoughts about working life). This quality of young employees is of the
greatest interest for continuously functioning organizations, with a clearly
differentiated human resources policy for different categories and groups
of employees, in which career planning has an important place.
Accordingly, the young specialists themselves are interested in finding
employment in such organizations.

2. Reformation of the Field of Normative-Legal Regulation
of Youth Job Placement in the Context of Euro-integration Processes

Today, the main attention in the developed countries around the
world is given to measures aimed at intensifying, on the one hand, the
work of employment services, and on the other, the efforts of the
unemployed to find a new job. The latter includes a significant
liberalization of the concept of suitable work, in connection with the
activity of seeking work with the amount of assistance, material incentives
for the unemployed, recruited in the short term.

A social welfare system for unemployment, which involves the use of
various mechanisms and means of providing benefits to the unemployed,
has a special place among the measures aimed at employment provision
and protection against unemployment in the developed countries.

It is important to provide young people with reliable and fair
channels for job search as well. For example, graduates of British
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universities find work through advertisements in newspapers and
magazines — 41%, through recruitment agencies — 30%, through direct
contact with an employer — 12% and only 9% - through friends and
acquaintances®. At the same time in Australia, every fourth-year student
knows where he or she will work in the future.

Considering the provisions of international legal acts in this field, the
key element of national employment and job placement systems should be
the provision of full employment of people that is provision of
opportunity of job receipt for everyone who is ready to go to work. In
addition, such work should be as productive as possible and chosen on the
basis of a free choice. Measures aimed at full employment and protection
against unemployment include: the creation and proper operation of free
employment services; creation and proper functioning of the welfare
system in case of unemployment; creation and proper functioning of the
system of professional orientation, training and retraining; creation of new
jobs; assistance in matters of employment for certain categories of people
who are not competitive at the labor market (especially young
employees).

An important aspect of reformation is the change in the educational
area. One of important provisions of the Bologna Process is the
orientation of higher education institutions to the final result: the
knowledge of graduates should be implemented in practice for the benefit
of the entire Europe. The problem of reforms also consists in the fact that
it is necessary to make changes not only in laws on education, but also in
a number of accompanying documents (for example, the Law of Ukraine
“On Higher Education”, etc.). The Ukrainian state has been trying to solve
the employment problems of educational institution graduates for a long
time. Over the past six years, the state order for the training of bachelors
increased from 96.4 to 127.0 thousand (by 24%), and the scope of masters
training — by 3.5 times.

The first and decisive criterion for the effectiveness of higher
education and science activities in general and a specific higher
educational institution in particular is the demand for specialists at the
labor market. In our opinion, useful and fruitful may be the signing of the
following: agreements between the Ministry of Education and Science of
Ukraine and the Federation of Employers of Ukraine, etc.

® Maummsn M. A. PaGora u TpymoycTpoiictBo B BocmpusaTuu cryaentos / M. A. TMammmsa / Comuc —
2010. - Ne 1. - C. 130.
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A number of experts and leaders of the educational sector made a
suggestion on the ranking of higher education institutions and the
introduction of elements of a particular tender for the placement of
government orders, taking into account the efficiency of graduates’
employment as the final result of cooperation with employers.

National education does not meet the requirements of personality
formation, civil society, democratization, openness and transparency in
full. The format of the educational process due to certain systemic
difficulties is not oriented to the comprehensive development of
personality, satisfaction of his or her needs, provision of demands of
society and the labor market by competitive, competent and responsible
specialists. The level of interaction between education and social partners
does not contribute to solving this problem. At present there is no public
responsibility for the quality of education of those who are involved in its
provision, effective integration processes. Employers mostly do not
participate in the formation of content of education and provision of high-
quality vocational and practical training of youth. There is no constant
monitoring of the education quality at all levels with the participation of
students, parents, representatives of non-governmental organizations,
rating assessment of the educational institution activities and their
publishing.

The system of financing of education requires to be substantially
improved, providing objective control in the format of “cost
effectiveness — efficiency — results”. At the same time, it should be taken
into account that not only quantitative indicators of financing play a role
in fulfilling the strategic tasks of Ukrainian society development. The
structure of investments in education and skilled management in the field
is not less important. Education is an extremely profitable branch of the
economy, not so much with direct payments for tuition, but from the
economic benefits that qualified professionals will bring with their work.

As for the number of students of higher educational institutions,
Ukraine keeps up with the developed countries. The main problem is
precisely in the quality of education and the provision of graduates with
good work. Otherwise, the transition to European standards of education
can become a stimulator of “brain drain” from Ukraine, lowering its
intellectual potential. A proper remuneration for skilled labor should be an
Important step to prevent this.
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The indicators that characterize a share of salary from GDP and a
cost of production remain low, inappropriate to the world practice. In
GDP, in recent years the share of salary was 45%, while in the countries
of the European Union, on average, it was 65%. In the cost of production,
the share of labor costs is around 14%, while in the most EU countries this
number is 30-35%. One should concern about the discrepancy in salary of
employees with the same level of qualification in public and private
sectors. The salaries in the public sector are by 20% lower than in private
one. It is differently in the developed countries. For example, in the
United States, labor costs in the public sector per one man-hour are
1.5 times higher than in private®.

Therefore, first of all, in the context of the European integration
processes, Ukraine should identify the employment model that best suits
the Ukrainian realities, and then adequately adapt it to the national
conditions, by agreeing and completing all the gaps in national legislation.

3. The Ways of Improvement in Legal Regulation
of Job Placement in Ukraine

The regulation of the youth employment process should be
considered as a targeted influence on the behavior of the subjects of the
labor market youth segment in order to ensure the maximum possible
employment of young people, which will improve the quality of their life
and create the basis for sustainable development of the country’s
economy. The regulation of the employment process for young people at
the labor market should take place through both generally accepted and
specific methods and based on information, institutional, scientific and
regulatory framework. At the same time, the said regulation should be
aimed at providing such guarantees in the field of employment and job
placement for young citizens as guarantees aimed at: ensuring a free
choice of work; protection of employees’ labor rights during the
establishment and termination of labor relations; reduction of
unemployment and provision of the unemployed with funds for life;
special guarantees for employees with reduced competitiveness at the

% Ocsiras monitmka B KOHTeKcTi eBpoinTerpauii / [Emextpommmii pecypc] — Pexmm mocrymy:
http://old.niss.gov.ua/book/Zdioruk2/07.pdf
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labor market (in particular, young people who enter the labor market for
the first time)™.

The state should become the most important intermediary and partner
in terms of employment at the youth labor market under the present
conditions, since under the conditions of economic crisis, aggravating the
state of the labor market and its youth segment, the rest of employment
subjects are not able alone to solve the problem of providing the youth
with workplaces effectively. It is due to state regulation that the labor
market becomes an integral part of a market economy, ensures the normal
functioning of the economy, social stability of society and the
reproduction of labor forces. At the same time, the state itself should take
care of the development of social stability and youth protection, adjust the
employment policy, review and update the legislative framework, timely
finance state employment programs, develop a system of incentives and
benefits for regions with low youth unemployment*.

Lack of priority state policy in relation to the youth labor market has
led to a number of negative phenomena in the process of its formation.
Therefore, the crisis processes fully reflected the situation of young
people as the least protected category. Unresolved problems of youth
employment lead to the rise of unemployment and reduction of living
standards, the spread of passive, unregulated and destructive behaviors,
they encourage to external labor migration, causing psychological changes
(loss of motivation to work, change in the structure of value orientations,
and decline of prestigious legal employment).

Implementation of the state policy in the field of youth employment
should be carried out systematically and consistently at all three stages of
the youth’s entry into the labor market: when choosing a profession and
shaping professional plans; vocational training and professional
adaptation. In recent years, the employment of young people — graduates
of higher educational establishments — requires special attention, as their
share in the number of the unemployed is almost 20%.

In order to radically improve the normative legal regulation of
employment and job placement, it is necessary to combine all norms of

10 Bezycnit B. B. I[IpaBoBe peryintoBaHHs NpaleBiIalITyBaHHS B YKpaiHi: aBroped. Jc. Ha 3700yTTs HayK.
CTyIIeHs KaH/. 1op. Hayk; criert. 12.00.05 / B. B. besycwuii. — Xapxkis, 2007. — C. 5.
denoposa A. A. Peanizanis kagpoBoro noteHuiary MoJIoJi Ha pUHKY npani Ykpainu / A. A. ®enoposa,
T. B. Kapnienxo // bizuec I[ndopm. — 2011. — Ne 11. — C. 110.
2 T'y6apes C. B. Tpymose npaBo YKpaiHm, MOCIGHMK Ul MiATOTOBKH 10 icruTiB // J{HIIPOIETPOBCHK:
Cepennsk T. K., 2015. — 125 c.
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the normative legal acts in the field of employment and job placement
after their qualitative processing into one codified act with the title of the
Code of Laws On Employment of the Population of Ukraine or the Labor
Code of Ukraine and to provide there a book named “Relations in the filed
of Employment and Job Placement”, which fully incorporates the revised
normative legal acts on employment and job placement. Such document
will help to identify the regularity and properties of the right to job
placement as an independent legal phenomenon, improve the system of
employment agencies, define their rights and responsibilities, and outline
the structure of this right and its legal regulation.

In 2013 already the draft Labor Code of Ukraine was designed,
which was never adopted, and then in general it was withdrawn™. As for
the advantages of the draft Labor Code over the current Code, then the
first one is its title, since the Labor Code is concise and meaningful title,
and most important, it is similar to other titles of the codes such as civil,
criminal, land, etc. The draft exceeds the current Code on the number of
articles, which allows solving a large number of problems more
efficiently, and regulating social relations better. The draft contains many
chapters not included in the current code.

However, there are many shortcomings in the draft Labor Code. First
of all, it is stated that the subject of labor regulation are collective labor
disputes, and there is no corresponding chapter for their regulation.
Although the draft has a book number sixth devoted to collective labor
relations, but it does not contain norms for resolving disputes between the
subjects of relations. Nevertheless, continuation of the work on the Labor
Code is crucial.

In order to ensure the proper regulation of public relations in the
state, the exercise and protection of the rights, freedoms and legitimate
interests of citizens, it is important that the lawmaker, firstly, gives
definitions of the terms which he applies in the normative legal acts, and
secondly, these definitions should be clear, logical and unambiguous.

There is a necessity to improve the normative legal framework of
employment and job placement in Ukraine in a certain way, in particular:

— To stipulate clause 3 of Article 1 of the Law of Ukraine “On
Employment of the Population” in the following wording: “In Ukraine,
the employed population includes citizens of Ukraine who:

3 TIpoexr Tpymosoro komexkcy Vkpaimm / [Enexrpommmii pecypc] — Pexum —gocrymy:
http://wl.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=46746
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a) Work on the terms of a labor agreement (contract) at enterprises,
Institutions and organizations, irrespective of the forms of ownership, in
international and foreign organizations in Ukraine and abroad, for natural
persons;

b) Self-employed persons, who are entrepreneurs, persons engaged in
creative activity, members of cooperatives, farmers and members of their
families involved in production, lawyers, private notaries, auditors;

c) Serve in the alternative (non-military) service in the Armed Forces
of Ukraine, the Security Service of Ukraine, the State Border Guard
Service of Ukraine, internal troops, the Civil Defense Forces of Ukraine,
the internal affairs bodies of Ukraine, other military formations
established in accordance with the legislation of Ukraine, alternative (non-
military) service;

d) Undergo professional training, retraining and advanced training in
the classroom; study secondary schools and higher educational
establishments on full time basis;

e) Engaged in the execution of works and provision of services on the
basis of civil law contracts.

Citizens of other states and stateless persons residing or temporarily
staying at the territory of Ukraine on legal grounds and carry out functions
not related to the provision of the activities of embassies, missions,
consulates and trade missions of foreign states also belong to the
employed persons;

— To define clearly in the Law of Ukraine “On employment of the
Population” who is recognized as partly unemployed, who can not be
recognized as partly unemployed, as well as to develop a procedure for
registration of partly unemployed;

— To include transport accessibility in the list of obligatory criteria of
suitable work;

— To increase the quota of workplaces established by the Law of
Ukraine “On employment of the population” up to 10%, as well as to
establish a mandatory quota for enterprises and organizations for the
employment of young specialists.

In view of the high percentage of unregistered unemployment in
Ukraine, the State employment service needs to conduct an active
advocacy work on the appropriateness and positive nature of being
registered with the State employment service, but the most important
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thing is that the State employment service should organize its work in
such way that young people will really believe that this state body does
everything possible to meet the needs of every person in the field of
employment.

Today, in order to solve the problems of employment in the state, it is
necessary to actively involve trade unions and other public organizations,
as well as enterprises, institutions and organizations, together with state
and local self-government bodies.

Among the economic factors, which should be necessary taken into
account in the formation of a youth employment policy, structural changes
play an important role. Predictable shifts in the structure of economy
should be accompanied by processes of employment optimization and
should be aimed at increasing its efficiency. Among many reasons for
shortages of personnel is the low motivation of youth to work, poor
working conditions and pay, lack of guaranteed social package, etc.
Young people do not hurry up to occupy vacancies in enterprises with old
equipment, poor working conditions. This is the reason for shortage of
personnel of many enterprises due to the excess supply at the labor
market™.

The degree of the labor force competitiveness at the labor market
depends primarily on the level of vocational education — the higher it is,
the higher the level of economic activity and employment, and the lower
the informal employment and unemployment. At the same time,
unemployed persons with high educational status experience the greatest
difficulties in finding a job™.

According to the branch structure of youth employment, the current
labor market is characterized by its uneven distribution. If on average one
out of four employed people is a young person, then in health care,
education and science — every third, in trade — more than 28%. In the
financial and managerial field, the process of rejuvenation of personnel is
traced. In industry and construction, the share of young employees, by
contrast, is 2-3 times lower than the average. The desire of young people
to work in transport, agriculture, housing and communal services and

! Haronoxa 0.0. OcHoBHi mpoGiemMu mpanesiamryBasns Moioxi B Ykpaini / [Exexrpounnit pecypc] —
Pexxum moctymy: http://www.kbuapa.kharkov.ua/e-book/conf/2013-2/doc/2/22.pdf

Haromnoka O.0. OcHoBHI mpoOiieMu mpaneBiIamTyBaHas Mool B Ykpaini / [Enektponnwmii pecypc] —
Pexxum moctymy: http://www.kbuapa.kharkov.ua/e-book/conf/2013-2/doc/2/22.pdf
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consumer services is the lowest™. The desire of young people to work in
transport, agriculture, housing and communal services and consumer
services is the lowest’

The success of job placement depends on many factors: economic
(demand for work forces, salary, opportunities to be employed in
accordance with a previously acquired profession or after retraining);
socio-demographic (age, gender, health status, marital status, the presence
of children and dependents); demographic and economic (level of
education, professional qualification, availability of work experience,
financial capacity and availability of additional sources of earnings, etc.).
However, even if these positive factors are present, the success of
employment is not guaranteed if they are not based on socio-
psychological factors determining the attitude of a person towards his or
her own unemployment and orientation of his or her efforts to overcome
the problem situation, the willingness to mobilize own efforts to
succeed®.

Taking into account that the solution to the job placement problem
depends primarily on the person himself or herself: his or her attitude to
the situation, intentions and the manifestation of personal activity —
special attention is paid to the measures aimed at forming the socio-
professional and psychological characteristics in the unemployed person
that contribute to the successful adaptation of a person to the changing
external circumstances, increasing his or her own competitiveness at the
labor market and mobilizing own potential in order to successfully
overcome the problem™

It is necessary to solve the problem of employment increasing and to
approach its solution comprehensively by way of*’:

1) Strengthening of state regulation of the educational services
market for the training of young specialists differentiating it by branches
of knowledge; forecasting of demand for youth labor by occupations and

'8 Haronoka 0.0. OcHoBHi npoOjemMu TpaneBiamTyBaHHs MoJIoal B Ykpaini / [Enextponnuit pecypc] —

Pean nocrymy: http://www.kbuapa.kharkov.ua/e-book/conf/2013-2/doc/2/22.pdf

" Haronoka 0.0. OcHOBHI mpo6IeMH MpareBIaTyBanHs Mononi B Ykpaini / [EnextponHuit pecypc] —
Pexch nocryy: http://www.kbuapa.kharkov.ua/e-book/conf/2013-2/doc/2/22.pdf

® Asnees JI. T. Pomb ImOICHKOTO (baxTopa B ycmimHoMy npauesnamtyBaHHi / [EnekrpoHHnit pecypc] —
Pexxum noctymy: http://ipk-dszu.kiev.ua/journal/2011-4.pdf
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planning of the qualification and educational structure of its proposal
should be included in its competence;

2) Promoting the limited youth employment in the informal sector of
the economy, as well as preventing discrimination of young people at the
labor market and increase in unemployment; local self-government bodies
should actively monitor the situation of young people at the regional labor
market;

3) Granting greater powers to local governments in solving such
problems as: development of labor market infrastructure; encouraging
employers to create new jobs; stimulation of youth entrepreneurship;
ensuring the active interaction of scientific centers with regional state
administrations in developing strategies for the development of youth
segments of regional labor markets;

4) Improvement of educational activity of modern educational
institutions in order to ensure the quality of providing educational
services.

Evaluating the overall situation at the labor market requires a
qualitative, rather than purely quantitative approach. The task is not only
or not so much in providing graduates with the latest information on
available jobs and applications from organizations, but also in providing
them with the opportunity to directly establish relations with these
organizations, to learn about the requirements for specialists, the interests
of “customers”, as well as the situation at the labor market in general,
which will help in making informed choices. And, certainly, the issue of
distribution should be addressed in advance, in the period of work
practice, although the student takes the final decision in the last year of
studying.

In recent years, the forms of student self-organization have begun to
develop in the field of work: firms and organizations are being created,
engaged in the employment of students and graduates of higher
educational institutions, gathering and disseminating information among
them about possible places and proposed working conditions, organizing
“Career Days” and other forms of contacts between students and
employers™.

One way of solving the youth job placement problem is to use such
form of facilitation of exercise of the right to work for students who are

2! Tepunkos B.U. ®denomen paboratomero crygenta BY3a / B. WM. TepumkoB // Coumonormaeckue
uccienosanus. — 2009. — C. 91.
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studying at the expense of enterprises, and for employers in their choice of
highly skilled personnel as the target contractual training of specialists
with higher and secondary specialized education. In order to improve the
legal regulation of target contractual training of specialists, these issues
should be regulated in the employment law, where it is necessary to
clearly determine: the content of contracts to be concluded; the order of
their conclusion; the question of the responsibility of employers and
educational institutions for violating contract terms, in particular, for
refuse in taking graduates to work, to determine the grounds and
procedure for reimbursement by a student who does not comply with the
terms of the contract in favor of the employer or the educational
institution of the expenses incurred in connection with student’s training,
to establish the possibility of concluding fixed-term labor contracts with
persons trained within the target contract preparation.

For young people adaptation who are looking for work for the first
time to the modern labor market conditions, it is necessary to take special
measures aimed at schoolchildren and students, namely: formation of
motivation of youth for employment; informing young people about the
state of the labor market, the conditions for its functioning, and the most
demanded jobs and specialties; familiarization with the legislation on
labor and employment (in schools, lyceums, universities, at courses, etc.);
vocational guidance and professional counseling work in schools and
vocational schools; illustration of the variety of ways of possible person’s
self-realization; formation of active job search and diligence skills in
young people; assisting in planning a career, promoting a conscious
choice of young people in the form of employment, type of profession; the
organization of temporary workplaces for youth and adolescents with the
purpose of acquiring labor skills, work experience in the profession.

According to experts® an effective measure to promote youth job
placement is to establish control over the employment of young graduates
whose need have previously been declared; the initiation and development
of integrated programs for the organization of work practice in
educational institutions and the possibility of fixing such practice in the
work book as part of work experience. The employment problem for
young people who are particularly in need of social protection (disabled
people, parents with many children, etc.) should be provided by methods

%2 Bamakipesa O. M. TIpoGreMu npaneBIaIITyBaH s Ta Mirpamiitai opientanii momoxi / O. M. Banakipesa,
O. B. Basipkosana // Exonomiunwuii mpoctip. — 2009. — Ne 2. — C. 89.
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of a targeted, highly specialized approach designed to address the
individual characteristics of this category of young people, including the
quotation of workplaces. It is necessary to support the opinion of many
experts who believe that the process of developing a flexible labor market
and effective youth employment should be supported by government
measures to reduce standard forms of employment and promote new
flexible forms of employment of young employees®.

In the modern conditions a distance employment can be one of these
forms. The distance employment is defined as a non-standard form of
employment, involving flexible social and labor relations between the
employee and the employer directly in the virtual environment using
information and communication technologies. The non-standard nature of
this employment form is conditioned by the unsteadiness of the
workplace, irregular working hours, instability and flexibility of social
and labor relations. The virtual environment of distance employment
involves widespread use of information and communication technologies,
work through information networks, work at home and in special centers
spatially remote from the company’s main office®.

The use of distance employment is possible in these forms. Firstly, it
can be the main form of employment in the organization, primarily for
creative professions: artists, programmers, designers, copywriters,
webmasters, photographers, journalists, editors, proofreaders, translators,
etc. Secondly, it is a possibility of remote work for individual employees
of the company®. At the same time, despite the outlined advantages of
distance employment, its use may be subject to certain limitations. Firstly,
work at home is characterized by a decrease in the number of visual and
oral communication, and for a young person with limited social contacts,
this form of employment may be ineffective. Secondly, the possibility of
applying a distant form of employment depends on scrupulosity and
experience of each individual employee to a certain extent. As a result,
due to low self-organization, the increase in the working time to perform
the necessary task at the expense of free time is possible. Thirdly, experts
point out to almost complete shadowing of distance work in Ukraine,

2 lipon I. B. CyuacHa jep:KaBHa MOJITHKA 3aiHATOCTI HaceneHHs B Ykpaimi / 1. B. Ilipou // ®opym
npasa. — 2010. — Ne 1. — C. 303.
KpacHomoBenp B. A. XapakrepucTHKa TpyZOBHX BIJIHOCMH B yMOBaxX JIUCTaHNIHHOI 3aifHsATOCTI /
B. A. Kpacaomosels // CouianbHO-TPYAOBI BiJHOCHHH: Teopis Ta npaktuka. — 2011. — Ne 2. — C. 86-91.
KpacaomoBers B. A. XapakrepucTuka TpyZOBHX BiIHOCHH B YMOBax AWCTAHIIHHOI 3alHATOCTI /
B. A. Kpacnomogenp // ColiasibHO-TpyI0BI BilHOCHHHM: Teopis Ta nmpaktuka. — 2011. — Ne 2. — C. 88.
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which has definitely a negative impact on the labor market and the
economy of the country.

One of the priority ways for promoting young people employment
should be the creation of basis for youth development entrepreneurship.
V. Yaroshenko believes that the choice of a person of the employment
area (public or private sector) and its form largely depends on age, gender,
and profession.

In his opinion, it is the youth that the most inclined to entrepreneurial
activity. For some, this is due to the opportunity to increase their incomes,
for others, including young specialists, it is the opportunity to show their
individuality, to satisfy the need for creativity®. To solve the problem of
developing alternative forms of employment such as private
entrepreneurship, it is necessary to distinguish the following measures:
creation of a developed infrastructure for supporting entrepreneurial
initiative by providing cash subsidies to citizens in the organization of
their own business; determination of the priority areas of youth
employment; coordination of work for all state bodies in this area, taking
into account the necessity to promote self-employment, first of all, off
those citizens whose professional skills and abilities remain non-
demanded at the labor market; development of regional programs for
promoting youth micro-business, in particular its financial and credit
regulation.

Youth employment is also impossible without an effective state
employment policy, which should be aimed at ensuring the flexibility of
the youth labor market, increasing the mobility of employees, regulating
the hidden unemployment segment, legalizing informal and illegal
employment, and stimulating youth work activity and labor demand.
However, ensuring employment will depend on the growth of production
output and investment aimed at creating new jobs. Therefore, an
important area of the state policy in the employment field is the provision
of interconnection of measures in economic development, fiscal and tax
policies.

It should also be noted that effective regulation of the young people
employment is impossible without reliable forecasts regarding the
prospective change in demand and supply on the youth labor market, as
well as improvement of information provision of this process. National

% dgpomenxo B. IIpoGieMa KOHKYpPEHTOCHPOMOMKHOCTI HAIOHATLHOTO PHHKY mpari Ykpaimu /
B. fpouienko // Ykpaina: acnexkru mpaigi. — 2008. — Ne 6. — C. 15.
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monitoring of youth employment needs improvement because it does not
give an objective evaluation of the youth labor market in many aspects.
Thus, the surveys on the population economic activity do not reflect the
information about young people having worked without labor contracts,
under the difficult or harmful conditions, part-time or with an extended
working day, performed jobs below their qualification’’. For the
completeness of the youth labor market characteristics, the proportion of
young people who are not working and not studying should be considered,
too. This indicator is calculated in the United Kingdom, China, Japan and
Korea, and covers economically inactive young people who are not
working and studying after receiving compulsory general secondary
education due to illness, disability, the need for family responsibilities or
unemployment.

In addition, there is no statistics on the average length of employment
of educational institution graduates in the context of knowledge branches
in Ukraine. This indicator reflects the average duration of employment in
the first job after the completion of vocational education. At the same
time, it is an indicator of the demand for knowledge by the market, that is,
an informative factor in the formation of government orders for specialists
and masters by knowledge branches. Monitoring the duration of job
placement is very important, as the increase in the duration of forced
unemployment leads to a loss of knowledge and skills, disbelief, the
spread of labor apathy, etc. Moreover, the scientists proved that for
graduates who early in their working life face a long period of
unemployment it is more likely to experience deterioration in the quality
of working life through shifting periods of low-paid employment.
According to experts, effective basis for effective regulation of youth
employment should be immediate provision of government authorities
with accurate and complete information on the amount of current and
prospective additional needs of enterprises for employees by professional
qualification structure, on the one hand and professional qualification
structure of labor supply, on the other hand. The shortage of relevant
information concerning the state of the labor market segments makes its
effective regulation impossible®.

" T'ybape C. B. PoGoumii uac: mpasosmii mormsan // IIpoGmemu mpaBoBoi pedopMH B TPYHOBOMY
3aKQHOABCTBI YKpaiHi: MaTepianu kpyrioro croiny. — K., 2015 — C. 7-12.
Kopeupka C. O. VYiaockoHaJeHHS cHCTEMH iHGpOpMamiiHOTO 3a0e3MedeHHs KiUTbKICHO-SKICHOTO
ouiHroBaHHs TpynoBux pecypcis / C. O. Kopeupka // Jlepxasa ta perionu. — 2014, — Ne 2.— C. 79.
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Therefore, in order to solve problems in the youth employment field,
it is necessary to eliminate not their consequences, but the causes of their
occurrence and existence. The legislative and normative acts regulating
the employment of young people of different categories do not adequately
take into account the socio-economic opportunities of Ukraine, its socio-
economic development. To solve these problems it is necessary: to create
specific student enterprises for the job placement of minors in time-free
from education; promote the creation of youth small enterprises and
cooperatives; to create the departments at higher educational institutions
or at employment services for the promotion of youth job placement. At
the same time, improvement of legislative and normative framework is
one of the main comprehensive measures for the implementation of state
youth policy, namely: improvement of legal preconditions for effective
work in the main areas of youth policy; definition of the mechanism of
observance of the legislative norms at the local level; definition and
consolidation of functions and powers, rights and obligations of subjects
of legal relations in the field of youth policy. So, it can be stated that the
legislation does not sufficiently define the responsibility of employers for
refusing to employ young citizens; there are no normative documents on
the economic stimulation of employers who create jobs for the relevant
categories of youth above the established quota. It is necessary to have a
perfect mechanism for regulating the employment of different categories
of youth, which would take into account the financial, social and
economic opportunities of the state, region and enterprises.

It is essential to create conditions facilitating the attraction and
consolidation of young professionals in production, namely: decent salary
and its timely payment, the availability of social guarantees to the
employee, the possibility of job promotion, the solution of housing issues,
the initiative of students of secondary and students of initial vocational
education during the work practice at enterprises. It is necessary to
recognize the field of youth employment as a priority component of the
state social policy, since young people are the largest strategic resource of
the country.

At the present stage of development, the main areas of the state
employment policy regarding the employment of young people should be
expansion of the scope of labor application, the formation of a favorable
business environment, and increase in social protection of citizens. The
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state employment policy should be focused on creating new productive
jobs to the full extent. It is the job creation policy in Ukraine that is one of
the least effective. Even under the conditions of financial crisis, the policy
of creating new jobs could be realized through the use of indirect
economic instruments such as tax relief, the development of small and
medium-sized businesses, attraction of foreign investment, and financial
incentives for companies in case of employment of young unemployed
people by them.

CONCLUSIONS

Summarizing all the abovementioned we can say there should be the
following priority areas of regulation of youth job placement processes at
the labor market such as the increase in youth competitiveness at the labor
market; development of employment competences; expansion of flexible
forms of employment; stimulation of self-employment; balance of labor
markets and educational services, improvement of information provision
of job placement processes, development of collective-contractual
methods of youth employment regulation. The practical implementation
of the developed conceptual framework for regulating the employment of
young people at the labor market will increase the employment rate of
young people and the quality of life of such socio-demographic group
representatives, as well as facilitate the creation of the basis for
sustainable development of economy in the country.

SUMMARY

The author has formulated and recommended the main ways of
improving the legal regulation of youth job placement in Ukraine for
practical application based on their value orientations. The developed
methodology will give the opportunity to use the experience gained for
further improvement of this topic.
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CORRUPTION AS A THREAT
FOR CRITICAL INFRASTRUCTURE OBJECTS

Dorokhina Yu. A.

The guarantee of safety and resistance of national critical
Infrastructure is a priority direction of security policy in Ukraine, since
critical infrastructure provides vital options for people, society and state
without which it is impossible to exist safely and provide the proper level
of national security.

Critical information infrastructure is considered as a main component
in the critical infrastructure of many states reflecting in relevant
approaches to such concept determination. The main reasons for the
criticality of the infrastructure information component arise from the rapid
spread of information technology in all domains of our life and,
accordingly, the growth of vulnerabilities and potential threats of different
nature. It is obvious that under such conditions, the security of cyber
technologies in critical infrastructures (public management infrastructure,
financial, banking, transport, energy, resource, communal and product
supply) of modern society becomes one of the main issues.

The European Union defines critical infrastructure as a system that is
essential for maintaining vital social functions. Damage to the critical
infrastructure, its destruction or disturbance as a result of natural disasters,
terrorism, criminal activity or abusive behavior may have a significant
negative effect on the EU security and the well-being of citizens
(European Council Directive 2008/114 / EC of 8 December 2008 on the
identification and designation of European critical infrastructures and the
assessment of the need to improve their protection).

At the present stage, the development of a critical infrastructure
protection system at the national level is ensured by gradual steps taken
by the Government of our country to develop an optimal state system for
protecting critical infrastructure of Ukraine. Thus, the Government has
adopted the Concept for the creation of a state system of protection of
critical infrastructure of our state (hereinafter — the Concept), which was
developed by the Ministry of Economic Development and Trade together
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with the National Institute of Strategic Studies and the Security Service of
Ukraine. We should recall that the Concept was approved on December 6,
2017 by the Order Ne 1009-r of the Cabinet of Ministers of Ukraine.

The concept is the basis for the creation of a state system of
protection of critical infrastructure objects, the violation of whose work
may be harmful to the national interests of Ukraine. It defines all key
concepts and proposes a mechanism for interaction between government
bodies. The Government believes that the creation of such protection
system will ensure the resilience to threats of all kinds. Thus, the Concept
establishes a qualitatively new level of public management in this area
and provides modern approaches to managing security risks, optimized
use of available resources, flexibility and speed of response to incidents
and crises.

The critical infrastructure objects include enterprises and institutions
that are strategically important for the functioning of economy and
security of the state, society and population, disruption or destruction of
which could have an impact on national security and defense, natural
environment, lead to significant material and financial losses, human
victims. The term of “critical infrastructure” is used in such meaning as
objects, systems and resources, physical or virtual, providing functions
and services whose violation will lead to the most serious negative
consequences for the life of population, society, socio-economic
development, state defense and provision of national security.

The next step in creating a critical infrastructure protection system is
the development and consideration of the draft law “On critical
infrastructure and its protection”, to be defined by the state bodies
responsible for ensuring the implementation of measures on priority
sectors of critical infrastructure, including the telecommunication and
communication sector.

It is also essential to strengthen international cooperation in the field
of critical infrastructure protection, which, together with the strengthening
of the ability of national governments to provide protection for critical
infrastructure, draws attention to the resolution of the UN Security
Council in relation to critical infrastructure protection from terrorist
attacks Ne 2341 on February 13, 2017.

It is believed that under the present conditions, the provision of
security of the information field is on the first place in relation to the
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development of a high quality system of critical information infrastructure
protection for our state, namely, cyber-security. In this regard, on October
5, 2017, the Verkhovna Rada of Ukraine adopted the Law “On the Basic
Principles of Cyber-security Provision of Ukraine”, which will come into
force in six months after its publication. The said Law is an innovative
document, since it establishes many important definitions at the legislative
level: cyber-threat, cyber-espionage, cyber-crime, cyber-attack, as well as
defines the necessity for a unified (universal) system of cyber-threats
indicators, taking into account international standards on cyber-security
and cyber-protection.

The law provides that enterprises and institutions that operate and
provide services in the fields of chemical industry, energy, transport, ICT,
banking and financial sectors, electronic communications; provide
services in the field of life support of population; are utilities, emergency
and rescue services; are included in the list of enterprises of strategic
importance for the economy can be classified as the critical infrastructure
objects.

This legal act opens new opportunities for settlement of situation in
the information field. Despite the long discussions and the fears of certain
experts regarding the possibility of excessive state control in the cyber-
field, this Law will enable moving the development of the national
information space to a qualitatively new level in the future®.

The task of protecting critical infrastructure moves the focus of
attention to prevention of crisis situations in relation to its operation. In
this regard, it should be emphasized that it is absolutely reasonable to add
the anti-corruption system to existing systems of countermeasures.

It is believed that the protection of critical information infrastructure
IS not just an update of the terms in the current legislation; it is the
introduction of a new approach. Its main components are the creation of a
security partnership between all stakeholders, the organization of a
comprehensive evaluation of threats to such infrastructure and their
impact on the level of national security in its separate components, in
particular the establishment of a mechanism for monitoring and
preventing corruption offences.

! Pymp 1. 3akoH mpo KiGepGesreKy: OCHOBHI MONOXKEHHS, OLIHKH GKCIIEPTiB Ta PO3BUTOK BITYM3HSHOTO
indopmariiinoro npoctopy [Enexrpounuit pecype] / I. Pyns // Ykpaina: noxii, dpakru, komentapi. — 2017. —
Ne 19. — C. 42-48. — Pexxum poctymy: http://nbuviap.gov.ua/images/ukraine/2017/ukr19.pdf.
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1. Corruption as a Problem of a Modern Society

The fight against corruption is a priority of Ukrainian society, and the
spread of corruption to this day is one of the main real and potential
threats to the national security of Ukraine, and its elimination is a priority
task of the state authorities.

Corruption in Ukraine has an endemic nature, which is confirmed,
including by the results of the study of Transparency International
organization launched in 1998 in relation to Ukraine. According to the
data of a non-governmental organization, over the last ten years Ukraine
took the following place concerning the level of corruption: in 2007 —
118" place from 180 countries; in 2008 — 134" place from 180 countries;
in 2009 -158" place from 190 countries of the world; in 2010 —
134" place among 178 countries covered by the index; in 2011 -152 from
183 countries covered by research; in 2012 — 144™ place from
176 countries; in 2013 — 144" place from 177 states; in 2014 — 142 place
from 175 positions; in 2015 — 130" place out of 168 positions; in 2016 —
131% out of 176 countries and the following years are no exception.

The current study emphasizes that corruption remains one of the
negative social phenomena disturbing Ukrainian society. In particular, if
one turn to the population survey carried out by the Democratic Initiatives
Foundation, how successful is the fight against corruption in Ukraine,
more than 80% of respondents believe that it is not successful and only
1% of the population sees positive changes®.

Certainly, one can not say that there are no positive changes in the
state. In particular, only during 2017 the Verkhovna Rada adopted about
50 bills that allow the introduction or continuation of key reforms of: the
civil service, the judicial system, pension, educational, medical, etc. In
particular, the reform of the judicial system has continued, namely: in
January 2018 the new Supreme Court will work in full, there will be
changes in appellate and local courts, which will also be certified and
renewed in relation to judicial staff. The establishment of the Supreme
Court on Intellectual Property and the Anticorruption Court is in the plans
as well. All planned reforms should affect the level of corruption, and,
accordingly, the easiness of doing business in Ukraine and its investment
attractiveness.

2 ®oux «Jlemoxparnuni iminiatuem» [Enextpommii pecypc] — Pexmm moctymy : http://dif.org.ua/
category/opinion-polls.
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That is why it can be stated that corruption is the stone that lies on the
path the development of Ukraine. If we do not win, all the reforms will be
useless, and Ukraine will not realize the potential that it has.

At the present stage, the country faces a range of specific problems,
including the concentration of political and economic power in a small
group of people who may hinder the implementation of effective anti-
corruption measures. This opinion is proved by the survey conducted by
the National Agency for the Prevention of Corruption (hereinafter —
NAPC), “Corruption in Ukraine 2017”. Thus, Ukrainians consider state
Institutions, courts, the Verkhovna Rada, the public prosecution office and
the customs as having “sticky fingers” to the most. However, the
corruption is known only to 59.4% of the population and 61.7% of
entrepreneurs. At that, only 28.8% of ordinary Ukrainians and 42% of
business representatives were able to name the anti-corruption bodies, and
no more than 22-23% of all respondents were informed about their work
results.

There are some interesting ideas from ordinary Ukrainians about
corruption temptations. For example, if the patient paid 5 thousand UAH
upon the doctor’s request after surgery, 93.1% called it a bribe, but if the
patient did the same, but on his free will — the act was disapproved only
by 60.1%. The situation, where a pensioner gives a postman 20 UAH,
when a postman brings her a pension, only 33.5% of Ukrainians consider
corruption. However, if the schoolteacher insists on additional paid
lessons for the child, 58% see it as unlawful benefit. Among the business
representatives, 84.2% of respondents believe that if the director of the
company hires an accountant on the condition of “gratitude” — this is also
corruption.

The study also showed that ordinary Ukrainians are more tolerant to
corruption than business representatives. Only 14.7% of people want to
reveal the corruptor (among businessmen, such number is 24.7%).
Another 26% are ready to pay the necessary bribe (among entrepreneurs
such number is 20.9%). Instead, business representatives are more neutral
about corruption (53.8%) and use ties to solve problems (22.4%).
However, only 19% of the respondents wanted to report it when the real
request for unlawful benefit took place. Of these, 7% reported and do not
regret it, 3% — feel sorry, 84% — kept silent. For reasons of refusal, 45%
answered that they questioned the effectiveness of punishment, 32% — do
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not trust anti-corruption bodies, 19% — justify corruption. At the same
time, 52% consider the accused to be respectable people, 11.9% —
careerists, 3.3% — strange, 9.6% — jealous, 7.7% — greedy, 7.4% —
traitors”.

Regarding positive trends, the study showed that both businessmen
and ordinary Ukrainians believe that the highest results in the fight against
corruption are demonstrated by mass media representatives, public
organizations, anti-corruption authorities, namely: the National Anti-
Corruption Bureau of Ukraine (hereinafter — NABU), the Specialized
anticorruption prosecution office (hereinafter — SAP), NAPC, National
Police, etc.

In the field of counteracting to corruption, significant human,
material and financial resources are involved. In particular, according to
UNIAN, on September 16, 2016, the European Commissioner for
Enlargement and European Neighborhood Policy Johannes Hahn said that
the European Union allocated more than 16 million euros in support of
Ukrainian state anti-corruption bodies®.

In the autumn of 2017, World Bank President Jim Yong Kim pointed
out that the newly formed Ukrainian anti-corruption authorities already
have achievements in revealing and fighting corruption, and these bodies
need support, including financial support, for the further implementation
of anti-corruption reforms in Ukraine. In particular, the press service of
NABU reminded that during his last visit to Ukraine in November 2017,
Jim Yong Kim noted that the support would be aimed at helping to create
an Anti-corruption court, and would include consultations, training and
potential strengthening. Thus, material assistance will come in the form of
IT equipment and software. The total budget of the program is
16.34 million euros, where the European Union contribution makes
15 million euros, and the rest amount is from Denmark”.

One of the most important steps in fulfillment of international
commitments in Ukraine in the field of counteraction against corruption
was the adoption of some normative legal acts on anticorruption,
including the Law of Ukraine “On the Principles of State Anti-Corruption

% ®onux «Jlemoxparnuni iminiatuem» [Enextpommii pecypc] — Pexmm moctymy : http://dif.org.ua/
category/opinion-polls.
* €C Buginse 16 MminpiioHiB €Bpo Ha GopoTEOy 3 Kopymmiero B Ykpaini / Exonomiuna mpasma //
[Enextponnmii pecypc] — Pexxum noctymy : http://www.epravda.com. ua/news/2016/09/16/605743/.
€C i1 Mamis Bumimum €16 MiaH Ha OopoThOy 3 Kopymiiero B YkpaiHi. — Pexum pocrymy :
http://ukr.lb.ua/news/2016/09/15/345242_ies_i_ daniya_vidilili_16_min_borotbu.html.
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Policy in Ukraine for 2014-2017” by the Verkhovna Rada of Ukraine on
October 14, 2014»°, by which Anticorruption Strategy for 2014-2017 was
approved. In fact, this Law and Strategy have changed the National Anti-
Corruption Strategy for 2011-2015, approved by the Decree of the
President of Ukraine on October 21, 2011".

The Law of Ukraine “On the Principles of State Anti-Corruption
Policy (Anticorruption Strategy 2014-2017)” provided for the transfer of
significant material and personnel resources to fight with corruption. In
recent years, the necessary expenses from the state budget of Ukraine
provided for the creation of a new system of state specialized anti-
corruption bodies. At present, NAPC, NABU, SAP, the National Agency
of Ukraine for the Detection, Investigation and Management of Assets
Received from Corruption and Other Crimes (hereinafter - NARMA), the
National Bureau of Investigations (hereinafter referred to as — NBI) are
considered as key elements to overcome corruption by the public and
international partners of Ukraine. At the same time, it is necessary to
strengthen people’s trust to them and their ability to counteract to
corruption.

On September 8, 2017 Nataliia Korchak, chairman of NAPC, presented
the concept of a new Anticorruption Strategy for 2018-2020 (hereinafter
referred to as Strategy). Among the priority objectives of the project are:
corruption level assessment and analysis of the results of the previous
Anticorruption Strategy for 2014-2017, completion of the formation of anti-
corruption bodies, improvement of legislative initiative, prevention of
corruption at all levels of power and in the private sector, etc.

In particular, the draft Strategy emphasizes that the elimination of
corruption in the country in general and the struggle against its
manifestations in certain fields of the economy and public management
depend on the introduction of strong rules of good faith, observance of the
rules of fair and transparent elections, and the level of democracy of a
political system. Thus, the published results of the electronic declaration
of incomes have shown not rare cases of possession of property and funds
that do not correspond to their incomes and violate standards of good faith

® Bacagm mepKaBHOI aHTHKOpYMLiitHOi moniTMKM B Ykpaini (AHTHKOpYyMuiiiHa crpateris) Ha 2014—
2017 poxkwu, 3atB. 3akoHoM Ykpainu Bij 14 xoBtHst 2014 poky Ne 1699-VII [Enextponnuii pecypc]. — Pexum
npoctymy: http://zakon2.rada.gov.ua/ laws/show/1699-18.

Harmionansna anTukopymiiiaa crpareris Ha 2011-2015 pokn, 3aTtB. Yka3om Ilpesnaenra Ykpaiau Big
21 xostas 2011 poky Ne 1001/2011 [Enexrponuuit pecypc]. — Pexxum moctymy: http://zakon2.rada.gov.ua/
laws/show/1001/2011.
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by people’s deputies of Ukraine. At the same time, parliamentary
Immunity complicates the mechanism of bringing such persons to
criminal liability®.

In view of the abovementioned, it is worth emphasizing that today
Ukraine has not carried out a review of legislation in order to ensure
transparent, effective procedures for deprivation of deputies’ immunity,
provided that there are proper legal grounds for this, as well as the issue of
possible limiting the parliamentary immunity to a certain extent is not
considered, in particular, by introducing a functional immunity that would
allow the deputy of Ukraine to be detained without the consent of the
Verkhovna Rada of Ukraine on the grounds and in the manner determined
by the criminal procedural legislation of Ukraine, and would remove
restrictions on investigative actions against deputies. The issue of
preventing deputies from leaving the country has not been resolved,
regarding which the Verkhovna Rada is considering the issue about giving
consent on their prosecution.

At the same time, the level of corruption in executive bodies is
decreasing rather slowly. One of the reasons for this situation is
incompleteness and fragmentation of administrative reform of central
executive bodies (division of powers, deregulation of entrepreneurial
activity, simplification of procedures for the provision of administrative
services, etc.). The introduction of anti-corruption programs confirmed the
absence of personnel and institutional mechanisms for their
implementation, as well as the lack of expert capacity for assessing and
identifying corruption risks in the activities of state authorities. Therefore,
it is extremely important to increase the effectiveness of the
Implementation of anti-corruption programs. An important task in
implementing the reform of the civil service remains the reduction of
corruption-related risks and increase of level of good faith in the civil
servants’ behavior.

As the analysis of statistical data of the Ministry of Internal Affairs of
Ukraine has shown, at the present stage there is a gradual decrease in the
number of registered corruption offences and an increase in the indicators
of bringing officials to responsibility (including criminal one). Thus,
during 9 months of 2017, 4481 reports on corruption offences were sent to

® Auruxopymmiiiaa crpareris Ha 2018-2020 poxu: npoekt [Enexrponmuii pecype]. — Pexum moctymy:
http://nazk.gov.ua/uk/
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the court (in the corresponding reporting period of 2016 — 5022), 2295 of
them are criminal offences, 2265 cases were sent to court with the
indictment (in the corresponding period of 2016 — 1576). As a result of
their consideration, 2,400 civil servants were prosecuted (in the
corresponding period of 2016 — 1700).

Based on the given above, one can confidently state that corruption in
Ukraine primarily creates a threat to financial stability, because it does not
counteract to the formal economy, but exists in it, and acts as a natural
and logical consequence of the legal status of economic and management
entities. It appears that the officials of certain state structures not only
serve the economy, they take part in it, having ‘“their share” in the
economy. It is the functioning of the state-political machine that is
economically dependent, so it is subordinated, in the essence, to the
economic consciousness. Thus, despite the general decrease in the number
of registered corruption offences and the increase in the indicators of
bringing persons to liability, the total number of corrupt acts and the
resulting material losses remains rather high, as well as the level of
perception of corruption phenomena by the population.

The counteraction to corruption is based on three components: 1) the
presence of political will of the state management; 2) the formation of a
negative attitude towards corruption among population; 3) elimination/
maximum reduction of conditions and incentives for corruption;
4) effective detection of corruption offences, inevitability of punishment
for their commission. All of the above elements should be reflected in the
state policy of Ukraine in the field of corruption prevention. Therefore,
the problem of analyzing and improving the direction of the state policy
of Ukraine in the field of corruption prevention remains relevant.

Today, it is rather difficult to determine the real extent of corruption
and the effectiveness of measures aimed at fighting against it, and
therefore, it is reasonable to carry out an assessment not according to
individual criteria, but on a combination of factors, in particular, based on:
1) statistical data (they are important for state bodies, including law
enforcement), 2) the rating level defined by international organizations
(for example, Transparency International); 3) the population’s attitude to
this process (is the most optimal criterion for the efficiency of the
authorities’ work in this field).
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2. Corruption Offences and Ways of Counteraction

In the modern period, despite the active discourse in the circles of
theorists and practitioners, there are many problematic issues, first of all,
with the definition of the concept of corruption offence and liability for
them. In this regard, it is reasonable to determine what exactly should be
understood under the corruption-related crimes in the understanding of
Ukrainian lawmaker and in the light of international experience on the
given issue.

Certain provisions of the UN Convention against Transnational
Organized Crime are devoted to the definition of corruption crimes. In
particular, Article 8 “Criminalization of corruption” of the United Nations
Convention against Transnational Organized Crime of November 15,
2000 (ratified by Ukraine with limitations and statements on February 4,
2004) indicates the need to recognize such acts as criminal offences when
committed intentionally: a) the promise, offering or giving to a public
official, directly or indirectly, of an undue advantage, for the official
himself/herself or another person or entity, in order that the official act or
refrain from acting in the exercise of their official duties; b) the
solicitation or acceptance by a public official, directly or indirectly, of an
undue advantage for the official himself/herself or another person or
entity, in order that the official act or refrain from acting in the exercise of
their official duties. This Convention also provides that each State Party
shall consider the possibility of criminalizing: 1) the cases referred to
above if any foreign public official or international civil servant is
involved; 2) participation as an accomplice in the commission of any
crime recognized in accordance with Article 8 of this Convention; 3) any
other forms of corruption.

The Criminal Law Convention on Corruption (ETS 173), adopted on
27 January, 1999 in Strasbourg and ratified by Ukraine on October 18,
2006 recalls about corruption-related crimes, or rather, “crimes related to
corruption”, in the light of the official translation into Ukrainian. The
Civil Convention on corruption (ETS 174), adopted on November 4,
1999 in Strasbourg and ratified by Ukraine on March 16, 2005 refers to
“corruption actions”. The UN Convention against Corruption on October
31, 2003 (ratified by Ukraine with statements on October 18, 2006) also
refers to “crimes recognized (specified) by this Convention”. This
convention is based on a number of other important international legal
instruments on the prevention and counteraction of corruption (in
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particular, the Inter-American Convention against Corruption, adopted by
the Organization of American States on March 29, 1996; The Convention
against corruption affecting public officials of the European Communities
or public officials of the Member States of the European Union, adopted
by the Council of the European Union on May 26, 1997; Convention
against Bribery of Foreign Public Officials in international business
transactions, adopted by the Organization for Economic Co-operation and
Development on November 21, 1997; Criminal Law Convention on
Corruption, adopted by the Committee of Ministers of the Council of
Europe on January 27, 1999; Civil Convention against corruption, adopted
by the Committee of Ministers of the Council of Europe on November 4,
1999; The African Union Convention on the Prevention and Fighting of
Corruption, adopted by the Heads of State and Government of the African
Union on 12 July 2003; UN Convention against Transnational Organized
Crime of November 15, 2000).

A typical aspect of Ukrainian criminal law is the lack of a systematic
approach to understanding of corruption-related crimes and responsibility
for them. In particular, Article 1 “Definition of Terms” of the Law of
Ukraine “On Prevention of Corruption” on October 14, 2014 states that
corruption is the use by a person specified in Part 1 of Article 3 of this
Law, the official powers granted to him/her or the related opportunities
for the purpose of obtaining an unlawful benefit or the acceptance of such
benefit or the acceptance of promise/offer of such benefit for
himself/herself or other persons or, accordingly, the promise/offer or
provision of unlawful benefit to the person specified in Part 1 Article 3 of
this Law, or upon his/her request to other natural or legal persons, in order
to incline the person to the unlawful use of the official powers granted to
him/her or the related opportunities. The specified Law distinguishes
between two types of corruption offences: corruption offences and
corruption-related offences.

The Criminal Code of Ukraine does not contain a fixed definition and
a separate section in which all the existing compositions of corruption
crimes are grouped. Existing practice is completely justified in view of the
tradition of forming the structure of the Criminal Code of Ukraine and the
spread of corruption manifestations in almost all fields of society daily
life. The concept of a corruption crime of the Criminal Code of Ukraine
reveals its content through listing all the acts that may be attributed to
corruption in Article 45 of the Criminal Code of Ukraine. Thus, the note
to this article under corruption crimes means crimes envisaged by
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Avrticles 191, 262, 308, 312, 313, 320, 357, 410 of the Criminal Code of
Ukraine, in the case of their commission by abuse of official powers, as
well as crimes provided by Articles 210, 354 , 364, 364-1, 365-2, 368-
369-2 of the Criminal Code of Ukraine.

Thus, the range of corruption crimes is divided into 2 groups by a
lawmaker. The first group includes: appropriation, embezzlement or
acquisition of property by abuse of official powers (Article 191 of the
Criminal Code of Ukraine); theft, appropriation, extortion of firearms,
ammunition, explosives or radioactive materials or their acquisition by
fraud or abuse of official powers (Article 262 of the Criminal Code of
Ukraine); theft, appropriation, extortion of narcotic drugs, psychotropic
substances or their analogues or their acquisition by fraud or abuse of
official powers (Article 308 of the Criminal Code of Ukraine); theft,
appropriation, extortion of precursors or their acquisition by fraud or
abuse of official powers (Article 312 of the Criminal Code of Ukraine);
theft, appropriation, extortion of equipment intended for the manufacture
of narcotic drugs, psychotropic substances or their analogues, or their
acquisition by means of fraud or abuse of official powers and other
unlawful actions with such equipment (Article 313 of the Criminal Code
of Ukraine); violation of established rules of circulation of narcotic drugs,
psychotropic substances, their analogues or precursors (Article 320 of the
Criminal Code of Ukraine); theft, appropriation, extortion of documents,
stamps, seals, their acquisition by means of fraud or abuse of official
powers or their damage (Article 357 of the Criminal Code of Ukraine);
theft, appropriation, extortion by a serviceman of weapons, ammunition,
explosives or other combat substances, means of transport, military and
special equipment or other military property, as well as their acquisition
by means of fraud or abuse of official powers (Article 410 of the Criminal
Code of Ukraine). These acts, which in their “pure” form do not constitute
corruption, but can be attributed to such actions only in view of their
commission by certain categories of persons, determined at the level of
Part 3, 4 of Article 18 of the Criminal Code of Ukraine and in the notes to
Article 364 of the Criminal Code of Ukraine.

The second group is already the actual corruption crimes themselves,
which exclusively contain the unlawful corruption component: misuse of
budget funds, budget expenditures or granting of credits from the budget
without established budget allocations or with their excess (Article 210 of
the Criminal Code of Ukraine); bribing an employee of an enterprise,
institution or organization (Article 354 of the Criminal Code of Ukraine);
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abuse of power or official position (Article 364 of the Criminal Code of
Ukraine); abuse of power by an official of a legal entity of private law
irrespective of the organizational and legal form (Article 364-1 of the
Criminal Code of Ukraine); abuse of power by persons providing public
services (Article 365-2 of the Criminal Code of Ukraine); acceptance of a
proposal, promise or obtaining an unlawful benefit by an official
(Article 368 of the Criminal Code of Ukraine); illegal enrichment
(Article 368-2 of the Criminal Code of Ukraine); bribery of an official of
a legal entity of private law irrespective of the organizational and legal
form (Article 368-3 of the Criminal Code of Ukraine); bribery of the
person providing public services (Article 368-4 of the Criminal Code of
Ukraine); a proposal, a promise or an unlawful benefit to an official
(Article 369 of the Criminal Code of Ukraine); abuse of influence
(Article 369-2 of the Criminal Code of Ukraine)®.

According to some researchers, the lack of a single generalized
concept of “corruption crime” is a legitimate step, taking into account the
impossibility of adapting and extending a certain interpretation of such
concept to a limited range of corruption acts. Researchers point out that it
Is impossible to develop a generalized legal structure to such extent that
would reflect absolutely all manifestations (signs) of corruption, and
therefore the application of such approach, original to a certain extent, to
distinguishing acts that are corruptive is absolutely logical'®. Moreover, it
Is reasonable to support the idea that at the present stage the tendency of
changing philological (grammatical) interpretation of the corruption
concept becomes noticeable, because its understanding (from the Latin
corrumpere — “deprave”) begins to prevail as disintegration, depravity,
etc., not as bribery, corruption as it was''. One began to include in
corruption such acts that violate the established procedure for the
implementation of financial transactions (financial activities) or so-called
financial law order, which determines the conduct of various types of
economic activity.

’ Kpuminansauit konexc Ykpainu : 3akon Ykpaiau Bix 5 kBitHs 2001 poky Ne 2341-II1 [Enextponunit
pecypc]. — Pexxum moctymy : http://zakond.rada.gov.ua/laws/show/2341-14.

% Kpuminansaa BignmoBimanbHicTs 3a Kopymiiini npaBomopymenns [Enxextponnuii pecypc]. — Pexum
noctymy: http://jurblog.com.ua/2017/06/kriminalna-vidpovidalnist-za-koruptsiyni-pravoporushennya/.

CrpemsrioB  €.JI. EBomtomis y po3yMiHHI Kopymmii: 3MiHa akmeHtiB / CorianbHa (QyHKIIS

KPUMiHAJIBHOTO TIpaBa: NpoOJIeMH HAyKOBOTO 3a0e3ledueHHs, 3aKOHOTBOCHHA Ta IIPaBO3aCTOCYBAaHHS :
MaTepiali MiKHap. HayK.-IpakT. KoH(., 12-13 >xoBT. 2016 p. / penkon.: B. f. Tamiii (ronos. pen.),
B. I. Bopucos, (3act. rosnos. pex.) 1a in. — X. : [IpaBo, 2016. — 564 c. C. 65 —70.
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Legislative provisions on the fight against corruption crimes are
sufficiently unbalanced, and, on the contrary, decriminalization of many
acts has taken place under the idea of strengthening the fight against
corruption. Thus, excess of authority is unjustly decriminalized,
committed by an official who is not a law enforcement official (Article
365 of the Criminal Code of Ukraine). As a result, the courts and
authorities of the pre-trial investigation are forced either not to bring to
justice the persons who commit acts of significant social danger or to
“adjust” unlawfully the qualification of the committed act to abuse of
power or official position (Article 364 of the Criminal Code of Ukraine),
although it is known there is an essential difference that between excess
and abuse”,

On the other hand, the qualitative filling of the list of corruption
crimes can still be put in doubt. In particular, certain acts belonging to the
first group of corruption offences (acts stipulated in Articles 262, 308,
312, 313, 320, 410 of the Criminal Code of Ukraine) are not included in
existing international legal acts as such. However, some authors
emphasize that “the consolidation of the list of corruption crimes in the
law on criminal liability was primarily aimed at preventing or
complicating the application of preferential (incentive) norms of criminal
law to those who committed such acts (in particular, the institute of
exemption from criminal liability, the appointment more lenient
punishment than prescribed by law, exemption from punishment with trial
or serve sentence by amnesty, removal of conviction, etc.)”**.

This state of affairs in the current criminal law is explained by the
“plateau effect”, in which there is a national criminal law doctrine, and
due to which the latter does not develop a criminal law with the necessary
effectiveness coefficient necessary for an ordinary person and expected by
society™. It is worth mentioning that initially the legislative definition of
corruption crimes in the National Criminal Code appeared on the basis of

2 Mownomapenko 0.A. Jleski mepcreKTHBH PO3BHTKY KPHMIHANBHO-TIPABOBOI MONITHKM YKpaiHH Ha
ocHoBi [lockkoi [dexmaparnii 2015 poky / ComianbHa (QyHKIS KPUMiHAIBHOTO IIpaBa: MPOOIEeMH HAyKOBOTO
3a0e3neueHH s, 3aKOHOTBOPEHHSI Ta IIPaBO3aCTOCYBAaHH : MaTepialli MXHAp. HayK.-TIPaKT. KoH}., 12-13 k0BT.
2016 p. / peaxomn.: B. f. Tauiit (ronos. pexn.), B. 1. bopucos, (3act. ronos. pen.) ta in. — X. : IIpaso, 2016. —
564 c. — C. 142-146.

3 Tiorrorin B. I. TlousTst Ta 03HaKu Kopymuiitaux 3mounsis / B. 1. Tiotrorin, K. C. Kocixosa // BicHuk
Acorianii kpumiHansHOro mpasa Ykpainu. — 2015. — Ne 1(4). — C. 391-392.

Y Caginosa H.A. Edexr mmaro (plateau effect) y mapagurmi BiT4M3HSHOI KpHMiHANBHO-IPABOBO
nokTtpuny / ComianbHa (QYHKIlST KPUMIHAIBHOTO TpaBa: MPOJeMH HayKOBOTO 3a0e3MeueHHs, 3aKOHOTBOPECHHS
Ta MPaBO3aCTOCYBAHHS : Maepiajd MDXKHAp. HayK.-MPakT. KoHP., 12-13 xoBTt. 2016 p. / penkon.: B. . Tamii
(ronos. pex.), B. 1. Bopucos, (3act. ronos. pex.) ta in. — X. : [IpaBo, 2016. — 564 c. — C. 119-124.

134



the Law of Ukraine “On the National Anti-Corruption Bureau of Ukraine”
on October 14, 2014, which supplemented Article 45 of the Criminal
Code of Ukraine, containing a list of corruption crimes. However, later
on, the version of the said note was revised by law and on the basis of the
Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine
on Ensuring the Activities of the National Anti-Corruption Bureau of
Ukraine and the National Agency for the Prevention of Corruption” on
February 12, 2015, the note to the Article 45 of the Criminal Code of
Ukraine received a current version'®. According to the above norm, the
legislative definition of corruption offences is given not in the context of
their broad description with the disclosure of specific features, but by the
listing of specific articles of the Criminal Code of Ukraine, establishing
liability for such socially dangerous infringements, that is, the lawmaker
gave their complete list.

It should be emphasized that in theory and in practice, there are also
many disputable (problematic, controversial) issues regarding criminal
liability and punishment for corruption crimes that require a fundamental
solution. It is difficult to make an exhaustive list of such issues (for
example, what is the relation between the terms “civil servant”« and
“official”, what specifically contains the terms “acceptance of a proposal”
and “acceptance of promise”; whether the term “expression” is not narrow
in clause 3 of the note to Article 354 of the Criminal Code of Ukraine and
whether it would be worthy to replace it with a phrase “a notification in
any way’’; whether a promise of unlawful profit is possible if the intention
is announced with a notification about time and place, but not on the
method; what is the content of the structure of “any other benefits of non-
material or non-monetary nature”, etc.)"’.

Absolutely effective prevention and counteraction to corruption is an
objective necessity for the further positive development of Ukraine as a
law-governed, democratic and social state. Meanwhile, despite the
considerable amount of scientific research and legislative acts, active and
loud statements made by government officials, it should be noted that

1 [Ipo HamionansHe anTHKOpynuiiiHe Oropo Ykpainu: 3akoH Ykpainu Big 14 sxoBtHs 2014 poky
Ne 1698-VII [Enexrponnuii pecypc]. — Pexxum moctyiy : http://zakond.rada.gov.ua/laws/show/1698-18/page.

16 I[Ipo BHECEHHs 3MiH 0 AEIKHUX 3aKOHOJABYMX aKTiB YKpaiHH moM0 3a0e3nedeHHs isuIbHOCTI
HamionaneHOTO aHTHKOpYyMIliiiHOrO OOpo YkpaiHu Ta HarioHampHOTO areHTCTBa 3 NMHUTAaHb 3amo0i— TaHHS
Kopymmii : 3akoH Ykpainu Bix 12 mororo 2015 poxy Ne 198-VIII [Enextponnuii pecypc]. — Pesxxum moctymy :
http://zakon4.rada.gov.ua/laws/show/198-19/paran27#n27.

' Capuenko A. B. Kopymuiiiai 3m0unHE (KpUMiHANBHO-IIPABOBA XapaKTEPHCTHKA) HABY. mOCIO. /
A. B. CaBuenko — K. : «Ilentp yu6oBoi siteparypu», 2016. — 168 c.
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today, in fact, there are no significant results, and the state of the fight
against corruption remains to be unsatisfactory.

The search for specific reasons for the existence of corruption in each
individual society is determined to be defeated in advance. However, it is
reasonable to support the opinion of Professor O. M. Kostenko, who
emphasizes that present corruption in Ukraine is a crisis-type corruption;
it is a product of a deep social crisis in Ukraine. “Such corruption has the
ability to bring to nothing any reforms in the country, and also causes the
alienation of Ukraine in the world. The so-called “corruption component”
plays a role both in what happened in Crimea and in today’s situation in
the East of Ukraine: if Ukrainian society had not suffered from corruption,
then everything could have been different. Therefore, corruption is a
political problem number one for Ukraine”*®.

The complexity of counteracting to corruption at the present stage is
in the prevalence of the second of two basic types of corruption, with the
following names proposed: 1) “Roman type” (to pay for obtaining the
excessive or forbidden); 2) “Byzantine type” (to pay for obtaining the
proper, guaranteed by laws)®.

There is no point in idealizing and pointing out on the fact that
economically and socially developed countries do not have corruption.
Scandals about its first, that is, Roman type at the level of deputy minister,
periodically appear in many countries in Europe and America. However,
in the case of Byzantine type, in all developed countries, there are positive
results in counteracting to such manifestations. That is why their
disapproval is clear to those undeveloped subjects of international law,
where corruption of the second (Byzantine) type (Ukraine, Cameroon,
Iran, Nepal, Nicaragua, Paraguay, etc.) is not overcome. In connection
with this, the urgent need of Ukrainian society today is the real destruction
of the basis of “Byzantine” type®® of corruption and the development of
effective levers for counteraction to Roman-type corruption.

In connection with the above, it is reasonable to support the opinion
of Professor O. M. Kostenko, who points out that a truly effective anti-
corruption policy in Ukraine could be a policy based on the concept of

8 Kocrenko O.M. Kopymist B Ykpaini — 11e Haciimok comianbHoi aHomanii [EmekrponHuii pecypce]. —
Pesxum nocrymy: http://slovoprosvity.org/2017/08/24/koruptsiya-v-ukrajini-tse-naslidok-sotsialnoji-anomaliji/.

9 Gorky Look. Copra «roro-camoro», aGo Kappym6a! (mapr ome). KoppymGa, a6o Jlaii crona,
una  orcioga  (mapt  TtBo) // [Emexktpommmii  pecypc]— Pexxmm  moctymy : httpi//gorky-look.
livejournal.com/71734.html.

2 Panyranit O.E. — indopmauiitauii 06pa3 Bopora y KpuMiHazbHOMY mpaBi Ykpaiuu [EnekTpoHHmiA
pecypc] — Pesxum nocrymy : http://ippi.org.ua/sites/default/files/13_2.pdf.
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“anti-corruption clutches”, confirmed by experience, for example, in
Singapore. In particular, such policy is to combine the two “bites” into
“anti-corruption clutches”: the first one is deep social reforms that have
anticorruption potential, and the second one is the use of repressive
measures against corrupt officials to be used by anti-corruption bodies®.
Attempts to overcome the crisis type of corruption only by improving
the anti-corruption legislation and anti-corruption bodies are hopeless. “It
Is impossible to create such a law or an anti-corruption body, which could
not be abused if there is a social anomaly in a society in which to live and
work honestly and lawfully is not beneficial. Moreover, it is possible to
form the so-called “police state” under this condition. In the result of
social reforms Ukraine should become a country suitable for the lives of
honest and law-abiding citizens. Only then, according to the concept of
“anti-corruption clutches”, the anti-corruption legislation and any anti-
corruption authorities, along with civil society institutions can be

5922
effective”".

CONCLUSIONS

Summarizing the results of the special literature and the current
legislation analysis, it is worth pointing out that corruption is currently
threatening the ideals of democracy, human rights and the law order in
general, destroying proper management, good faith and social justice,
impeding competition and economic development of our state,
undermining the moral principles of society. Moreover, corruption is
closely linked to other forms of crime, including organized crime and
economic crime. Corruption also covers enormous amounts of assets that
can constitute a significant share of public resources and endangers
political stability, sustainable development of the state, its national
security, including critical infrastructure objects.

Undoubtedly, the Ukrainian state is able to gradually change the
current situation by increasing the public disapproval of corrupt officials,
creating anti-corruption bodies, updating anti-corruption legislation,
appearing of a corruption exposing movement, etc. So, according to
sociological surveys, in 2014, only 13% of Ukrainian citizens were ready

! Kocrenxko O.M. ITlpudmua yKpaiHChKOi KOpPYIIii — aHOMAIbHH CTAH CyCIIIbCTBA, 33 SKOTO JKHTH
4yecHO — HeBHTinHO [EnextponHuii pecypc]. — Pexxum nmoctymy: http://nikorupciji.org/2017/03/16/prychyna-
ukrajinskoji-koruptsiji-anomalnyj-stan-suspilstva-za-yakoho-zhyty-chesno-nevyhidno/.

%2 Kocrenxko O.M. Tlpuumna yKpaiHChKOi KOpYIILii — aHOMAIbHHMI CTAH CyCIIIbCTBA, 33 SKOTO JKHTH
4yecHO — HeBHTimHO [EnextponHuii pecypc]. — Pexxum nmoctymy: http://nikorupciji.org/2017/03/16/prychyna-
ukrajinskoji-koruptsiji-anomalnyj-stan-suspilstva-za-yakoho-zhyty-chesno-nevyhidno/.
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to report on known cases of corruption. In 2015, Transparency
International conducted an information campaign “They would not be
silent”, which allowed seeing city lights in different cities calling for not
to keep silent about corruption for several months. As a result of this
campaign — there were three times more accusers of corruption. Today,
45% of Ukrainians declare their willingness to talk about cases of
corruption known to them. At the same time, only 2% of informants
appeal to law enforcement agencies about corruption facts known to them.

Nevertheless, despite all the positive developments, Ukraine remains
at one level in relation to the anticorruption index with Iran, Cameroon,
Nepal, Nicaragua and Paraguay. The conducted sociological surveys show
that today more than half of population of our state is inclined to commit
corruption offences in case it can contribute to solving the problem. In
addition, a significant share of the population, taking into account the lack
of relevant knowledge, does not classify certain behaviors as corrupt,
while recognizing the non-compliance of such behavior with the norms of
morality or professional ethics.

Another reason for the slow overcoming of corruption is such state of
the society in which to live and work honestly is unprofitable, and vice
versa, it is profitable to live and work only dishonestly. In this regard, it is
worth emphasizing on the fact that, according to the United Nations, Ukraine
Is at a level of salary somewhere between Nigeria and Mongolia, and more
than 80% of Ukrainians are over the limit of poverty (in poor countries in
Africa the poverty line is $ 1.25 US per day, in Ukraine — $ 1.5)%.

However, the main factors explaining the spread of corruption in
Ukraine are not only extremely low incomes but also many other things:
the absence of a negative attitude to corruption among the population,
inadequate and economically unreasonable salaries of civil servants and
persons equated to them, a delay in real punishment of corrupt officials,
an increase in the corrupt component in the relations between business
and government, the ineffectiveness of the bodies that identify, prevent
and fight with corruption, ignoring the results of science of new research
on preventing and counteracting to corruption, national anti-corruption
legislation gaps and so on. Among the listed above, a special attention
should be paid to a scientific and normative component in counteracting
to corruption manifestations, in particular, in view of theoretical

23 80 BimcoTKiB HacemeHHs YKpaiHH xkuBe 3a Mexero OixHocti — OOH [Enextpornuii pecypc]. — Pexim
nocrymy : http://www.radiosvoboda.org/content/article/26959841.html.
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developments in the field of criminal law and relevant articles of the
Criminal Code of Ukraine.

In view of the above, it is worth noting that the formation of a
legislative and institutional framework for the development and
Implementation of state anti-corruption policy in Ukraine has not been
fully completed, in particular, there have been conflicts between the
relevant legislative acts regarding the powers of the anti-corruption bodies
and their proper cooperation, and no steps have been taken to eliminate
them immediately; further harmonization of national legislation with
international treaties and the practice of their application is necessary.
Certainly, overcoming corruption is closely linked with the development
of a new Ukraine — a country without social anomalies, which will be
based on such a social order, in which the norm of social life of people is
honesty and legal culture. Without these factors, the progress (political,
economic, legal, moral) and the effective process of corruption
counteraction can not be implemented in the country.

That is why today it is absolutely necessary to continue the formation
of a negative attitude towards corruption among the population, because
without anti-corruption morality, any anti-corruption legislation is a
“paper tiger”. According to this conception, the formula for counteraction
of corruption should be as follows: “the formation of anti-corruption
morality in society plus the application of anti-corruption legislation”.
One without the other is like scissors with one blade, if the second is
broken. In this regard, it is worth mentioning Thomas Carlyle’s idea:

24
“Any reforms, except moral, are useless™".

SUMMARY

The article mentions that corruption can counteract to the effective
development of the state economy and civil society, being at the stage of
formation. It is one of the main causes of political and social instability in
Ukraine.

Corruption has a devastating impact on all domains of life of
Ukrainian society, and it is a serious obstacle to economic reforms, it
impedes the formation of market institutions, prevents from investment
and threatens Ukrainian national security, including critical infrastructure
onjects.

# Kocrenko O.M. Tlpuumua yKpaiHChKOi KOpPYIIIii — aHOMAIbHHMII CTAaH CYCILIbCTBA, 33 SKOTO JKHTH
4yecHO — HeBHTimHO [EnextponHuii pecypc]. — Pexxum nmoctymy: http://nikorupciji.org/2017/03/16/prychyna-
ukrajinskoji-koruptsiji-anomalnyj-stan-suspilstva-za-yakoho-zhyty-chesno-nevyhidno/.

139



At the same time, corruption has a nationwide systemic nature and
influences Ukrainian politics, economics and other domains of public life
significantly. High cost of living and a low level of legal and political
culture in Ukraine predetermine the spread of corruption as a social
phenomenon. It is the most essential reason for decreasing in the level of
public trust to all public authorities.
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THE PUBLIC PROPERTY INSTITUTION IN THE MODERN
SYSTEM OF GENERAL AND SPECIAL ADMINISTRATIVE LAW

Zadyraka N. Yu.

INTRODUCTION

The public property institution is connected with fundamental static
administrative-legal categories in its essential characteristics. In fact,
fundamental grounds of General administrative law establish the
boundaries of public property legal protection and management in this
field. At the same time, there is a situation when the subjects of public and
private law, being the participants of administrative legal relations, for
proper exercise of their powers require a basis for such activity which is,
certainly, public property. This indispensable connection of institutional
and material-financial categories of administrative law allows carrying out
public management in the most effective way as a phenomenon of legal
reality using all possible range of public administration activity tools.

In this case, there is a significant influence of Special administrative
law on the public property institution, since for the implementation of
relevant legal protection conditions, the specific regime features of
property depending on the field of its use are involved. In essence, public
property, as a rule, serves as a fundamental element for functioning of the
most institutions of Special administrative law, determining the legal
regime peculiarities of respective types of the said property. The state of
things given is connected with the fact that public management in any
field of public life is based on material and financial resources, which
should meet the needs and interests of the subjects of public
administration, on the one hand, and consumers of administrative services
and public property users, on the other hand.

The urgency of the research topic is determined by the fact that as a
result of the formation of new theoretical constructions in implementation
of the public property legal regime, alternatives to public property in the
form of powerful transnational corporations, etc. have begun to appear. In
order to ensure an equitable transformation of public property
management, the relations between the public property institution and
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fundamental components of Special administrative law taking into
account public interest, rights and interests of wider population should be
ensured. As a result, the public property legal regime may be restructured
taking into account such characteristics as joint participation, pluralism,
transparency and consistency.

1. The Public Property Institution
in the System of General Administrative Law

Based on the content of legal norms regulating activity on public
property use, it is possible to establish their public-legal (administrative-
legal) nature. This will allow establishing the criteria for the correlation of
administrative law constituent elements with a separate legal
establishment in the form of a public property institution.

Taking into account the provisions above stated on
institutionalization of a range of legal norms establishing the public
property legal regime, one can agree with K. S. Belsky in the fact that
evolution of public relations, which are the subject of administrative law
legal regulation, is based on dynamic systemic-structural connections. At
the same time, fast response to the conditions of surrounding
environment, social needs etc. is taking place, which determines the
appearance of changes in a relevant system'. From the perspective of the
provisions stated on evolution of administrative law systematization, it is
necessary to point out to the improvement of independent and integral
nature of the general administrative law system by including the public
property institution there as well. This will be ensured by resilience of
administrative law norms regulating the public property legal regime and
the dynamic orientation of the relevant law institution in the mobile
system of General administrative law.

In general, one should proceed from the fact that theoretical
provisions and general regulatory and general protection norms, united in
the system of general administrative law, are characterized by
universality, regular typical nature, and public management,
organizational and functional generalization. The above mentioned
features are used in highlighting the conceptual characteristics of
administrative law, content manifestations of its norms and relations, and

! Benbckuit K.C. O mpeaMere n cucTeMe HAYKH aJMHHICTPATHBHOTO TpaBa. I'ocyapeTBo 1 mpaso. 1998.
Ne 10. C. 18-26.
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the regulation of public administration functions. The said legal regulators
establish a generalized paradigm for realizing the administrative legal
status of the relevant participants in administrative legal relations, forms
and methods of public management, taking into account the requirements
of lawfulness of such activity, including in terms of administrative
discretion and administrative coercion use. First of all, implementation of
these provisions is carried out through implementation of constitutional
and legal norms in an orderly system of administrative law®. In essence,
theoretical provisions and administrative legal norms on the establishment
of legal regimes for various types of public property in relation to
interaction of public administration bodies with each other and with
private law subjects should be based on observance of principles of the
supremacy of law and lawfulness, equality, legality and effectiveness.

Therefore, it can be stated that the public property institution is a part
of the General administrative law system, primarily because of
interconnectedness with its fundamental elements through the connection
of theoretical provisions and administrative legal norms. The internal
content of General administrative law allows setting of limits for
substantial, institutional, functional and methodological manifestations of
the practical implementation of public property legal regimes, in
particular, taking into account customs, traditions and unwritten rules of
conduct when using the latter. Alternatively, the hierarchical structure of
these legal regulators allows unifying the substantive and procedural
aspects of the relevant administrative relations taking into account the
national interests of Ukraine and the public interest of participants in these
relations.

In terms of the views expressed on the place of the public property
institution in the system of general administrative law, one can agree with
those scholars who support such an institutional affiliation®. Such
conclusion is based on the provisions of Articles 142, 143 of the
Fundamental Law of Ukraine on natural resources as public property, as

% IIminr-Accmann E. 3aranbHe aaMiHICTpaTHBHE MpPaBO K i7est BPETy/TIOBAHHS: OCHOBHI 3acamd Ta
3aBJaHHS CHUCTEMATHKH aJMiHicTpaTUBHOTO Tipasa / Bigm. pea. O. Cupoin ; nep. 3 HiM. I'. Pmwkkos, 1. Coiiko,
A. BakaHoB. 2-Te BUJ., iepepo0. Ta mon. Kuis : K.I.C., 2009. 552 c.

® Komsiok A.T., besserko B.M., Menbruk P.C. AnmiHicTpaTuBHUH mporec YKpaiHu: HaBd. moci0. Kuis:
IIpeuenent, 2007. 531 c.
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well as real estate as property, which ensures the functioning of public
administration subjects’.

In material-financial dimension, the said public property must be
used by public administration subjects for fulfillment of functions vested
by law and conditions for its use by private law subjects to satisfy public
interest. These postulates are primarily enshrined in constitutional norms,
and are detailed in administrative legal norms concerning regulation of
public relations on the practical implementation of the public property
legal regime. The norms of private (civil) law may also be applied
subsidiary to establish certain institutional and functional aspects of public
property use by private law subjects.

We should note that the additional argument for attribution of the
public property institution to the system of general administrative law is,
for example, the German practice of administrative and legal regulation in
the field of use of “public administration property”, “public financial
property”, “public property that is in common use”’. At the same time,
administrative legal norms governing the public property use in Germany,
determine the use of both movable and immovable property in order to
ensure fulfillment of functions of public administration bodies. In the
given perspective, the utilitarian purpose of such property should be taken
into account, including the use of natural resources, buildings,
ammunitions, documentation, finance, public shares (equity shares) in
economic partnerships, etc. Thus, the regulatory dimension of the public
property institution is based on the accumulation of capital necessary for
the fulfillment of the goal and tasks of public administration, as well as
private law subjects involved in administrative legal relations on public
property use. Definitely, such public property should directly or indirectly
promote the exercise of public interest. The attribution of the public
property institution to the general administrative law system is determined
by the fact that the procedure for implementing the mechanism of
administrative and legal support, use, transfer of such property, in
particular, in public legal succession, has a clearly expressed
administrative and legal nature. At the same time, in Ukraine the same
procedural aspects of relations concerning implementation of the public
property legal regime are not fully regulated at the legislative level.

* Koncruryuis Yipainn: 3axon Bix 28.06.1996 p. Ne 254x/96-BP: i3 3m. i gom. cranom Ha 30.09.2016 p.
Odiyiunuil ichux Yrpainu. 2010. Ne 72/1. Creniansuuii Bunyck. C. 15. Cr. 2598.
® Hans P. Lehrbuch der Verwaltung. Berlin-Géttingen-Heidelberg. Springer-Verlag. 1949. 560 s.
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For instance, legal regulators of the procedure for enforced collection
of the property of communal enterprises by a state executive are
established only in the letter of the Ministry of Justice of Ukraine®, which
by its nature can not be considered as a source of administrative law at all.
In fact, in Ukrainian realities, the legal status of public property is not
fully defined, which does not contribute to the sustainability of
implementation of regime characteristics and understanding of the place
and purpose of public property in the system of law, in particular
administrative one. The same situation leads to abuses and conflicts in
using public property. Thus, according to the media, in Ukraine there are
various “schemes” of appropriating public property by hostile takeovers,
lease with subsequent privatization or illegal privatization of such
property immediately’. In this regard, one must realize that the main
problem is lack of a sufficient basis of administrative law regulators to
implement constitutional provisions on public property and public
management in the field of its use. In fact, the law does not even establish
the definition of the public property legal category or provide the detailed
procedure for its use by public and private law subjects. As a rule, only
certain manifestations of the legal regime for certain public property types
are established. In this regard, the Soviet traditions of public management
of such property continues to prevail which are not effective enough. This
state of things deprives the private law subjects as representatives of
Ukrainian people’s will of the right to real use of public property, in
particular natural resources, infrastructure objects, etc.

Based on the provisions concerning the place of public property in
the system of General administrative law, the main milestone in
improving the system-structural characteristics of the said property and
understanding the purpose of the institution mentioned above should be
the focus on the ‘“vertical” orientation. In this regard, E. B. Steison
focused on taking into account descriptive, analytical and evaluation
characteristics of historical realities, organizational structure and

® IIogo MOpsiAKY 3BEpHEHHS CTATHEHHS HA MaifHO KOMYHAJIBHHX MiANPHEMCTB : et MinicTepcTsa
roctuiii - Ykpainn  Big 27.12.2004 Ne 25-32-3644 URL: http://www.uazakon.com/document/fpart56/
1dx56067.htm (nata 3BepHenHs: 07.05.2019).

7 Hlomo mopsiKy 3BEpHEHHS CTATHEHHA HA MaliHO KOMYHAJIbHUX IIINPHEMCTB : JTUCT MiHICTEPCTBA IOCTHIIT
Vipaian Big 27.12.2004 Ne 25-32-3644 URL: http://www.uazakon.com/document/fpart56/idx56067 .htm (mara
3BepHeHHst: 07.05.2019).
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functions, in particular quasi-legal ones, etc®. The described criterion
allows taking into account the material-procedural dimension of the public
property institution when establishing the fundamental aspects of the legal
regime functioning of the latter. In material terms, the purpose of this
Institute takes into account theoretical generalizations in part of the agreed
competence of public administration and the establishment of a prevailing
state policy on the public property management. Such standards should, in
particular, be agreed with the constitutional guidelines and provisions of
administrative legal norms, which refer to the clear formulation of the
procedure for state policy implementation, conditions and procedures for
a public administration activity, administrative discretion, etc.
Alternatively, the procedural aspect of the purpose of the public property
institution is based on the renewal of the current and prospective plan,
including taking into account the institutional features of public property.
In foreign doctrine, the doctrinal approach is prevalent, according to
which the purpose of the public property institution is appropriate to
consider through the prism of categories of liquidity, managerial
involvement and profitability®. Thus, liquidity can adequately and fully
illustrate the specified characteristics of public finances in terms of
transactions with such public property, time parameters of payments and
the mechanism for attracting additional funds. On the contrary,
managerial involvement is more universal category and can reveal the
purpose of the public property institution in the system of General
administrative law concerning the needs in time and managerial efforts
necessary to ensure proper legal protection and defense of public property.
The main thing here is the economic coloring of relevant public-
managerial processes, taking into account the profitability of public
property use by public and private law subjects. When describing the
category of profitability, it should be noted that it has a prospective and
retrospective orientation, since it is connected with the consideration of
the previous, current and future situation when using public property. As a
rule, this criterion is especially relevant when reflecting the long-term
purpose of public property, in particular, related to increasing of its

® Stason E. B. Jr. Research in Administrative Law. Faculty Publications. 1964. Paper 1111. Pp. 99-107
URL.: http://scholarship.law.wm.edu/facpubs/1111 (nata 3Bepuenns: 07.05.2019)

° Narula S., Singla M. Empirical Study on Non Performing Assets of Bank. International Journal of
Advance Research in Computer Science and Management Studies. 2014. Vol. 2. Issue 1. Pp. 194-199.
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investment attractiveness and implementation of profitable projects based
on the use of relevant public property.

Thus, it can be stated that the purpose of the public property
institution in the system of General administrative law should be based
not only on the institutional and procedural aspects of public
administration functioning. It is also necessary to take into account the
role of public property in the activities of private law subjects. It is worth
noting that the approach that deals with the provision of a hierarchical
dimension, professionalism in terms of functionality and impartiality is
prevalent in the European doctrine on this subject™. This allows ensuring
the rights of participants in administrative legal relations that are not the
subjects of public administration, including users of public property as
well as consumers of administrative services. In this regard, the public
property institution should lay the foundation for a transparent and
inclusive decision-making process in defining the relevant state policy.
Thus, the purpose of the studied legal institution is focused on the
material-procedural criteria of a “vertical” dimension based on the idea of
human-centrism. The formulated criteria, in turn, will promote the
institutionalization of the system of public administration bodies involved
in public property management which is organized, meritocratic and
“bound” by law requirements, as well as the involvement of interested
private law subjects that act as participants in administrative legal
relations in public property use. In fact, such state of things will ensure
satisfaction of the public interest in improving the stability of economic
situation and taking into account the needs and legitimate interests of the
participants in the said administrative legal relations.

Based on the provisions stated above on the criteria for the formation
and purpose of the public property institution in the system of General
administrative law, it should be emphasized that this legal establishment,
through a combination of homogeneous administrative legal norms aimed
at establishing a public management procedure in regulated homogeneous
administrative legal relations, acts as the very part of the branch of law
mentioned. The described type of administrative legal relations on public
property use is one of the key positions for the practical implementation
of other institutes of General administrative law, mainly of theoretical
orientation. At the same time, it concerns the implementation of all

10 Kagan E. Presidential Administration. Harvard Law Review. 2001. No. 114. Pp. 2245-2385.
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constituent elements of administrative law. Such relatively isolated group
of relevant administrative legal norms establishes the areas of functioning
of administrative law general and special institutes. Therefore, it is about
the whole range of administrative legal relations and, in particular, the
Implementation of public property legal regimes.

2. Correlation of Special Administrative Law
with the Public Property Institution

Administrative-legal dimension of public management contributes to
globalization and denationalization of administration powers in Europe™.
Europeanized administrative law is aimed at the implementation of
“competing” lawfulness’’, demonstrating the consideration of legal
regulators developed at the central (national) level and fragmentation in
the implementation of these provisions in the field of public property use.
In fact, it is about the unified dimension of the most significant limits of
the practical implementation of the public property institution and
decentralization during the implementation of the public property legal
regime when it is used within the functioning of legal institutes of Special
administrative law. The described dispersion of the administrative law
system iIs compensated at the same time by orientation of its legal
institutions to the protection and defense of rights, freedoms and
legitimate interests of a person as a central subject of administrative law
and a participant in administrative legal relations.

The mentioned recent globalization trends in administrative law
development mean gradual disappearance of the boundaries between the
legal status of public and private law subjects in administrative legal
relations. This leads to a fundamental change in the system-structural
characteristics of both General and Special administrative law. Such
tendency is also becoming stronger as a result of an increase in
comparative orientation of Special administrative law caused by
continuous trans-boundary processes of harmonizing the standards of
administrative legal activity and improving the quality and efficiency of
public administration, in particular, in the field of public property. It is not
less important to realize that the category of proportionality can set limits

1 Rose-Ackerman S. Comparative Administrative Law: Outlining a Field of Study. Windsor Yearbook of
Access to Justice. 2010. Vol. 28. No. 2. Pp. 435-449.

12 Kagan R.A. Adversarial Legalism. The American Way of Law. Cambridge, MA : Harward University
Press, 2003. 352 p
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for eliminating the boundaries between the public and the private in
establishing regime aspects of public property use. At the same time, the
significance of bureaucratic procedures which are traditionally crucial for
European administrative law decreases in terms of “service nature” of
public management.

The described globalization trends in administrative law
development clearly indicate the possibility of improving the state policy
in the field of public property use, including on the basis of institutional
characteristics of Special administrative law. As A. Aman explains, global
administrative law can make its contribution to the formation of a
“political” society, creating a space for democratic debate™. For the
functioning of the public property legal institution the indicated fact
means that the unity of state policy will promote public inclusiveness.
This will increase the freedom of exercise of authority in public property
use, as well as lead to the full process of involvement of private law
subjects in changing such policies in case of necessity. The said policy
should acquire procedural qualities, taking into account public interest, the
need to ensure pluralism and subsidiarity in the implementation of the
public property legal regime.

Thus, the continuous development of the state policy on public
property and renewed economic-political and legal realities of its use, it is
possible to propose an inexhaustible list of areas in which a symbiosis of
the legal norms of the institutes of General and Special administrative law
acts. Thus, in global dimension, through the legal norms included in the
system-structural establishments of the Special administrative law, there is
an impact on the general-oriented legal norms of the public property
institution in the following areas:

— Administrative and political (international relations, internal affairs,
justice etc.);

— Public and managerial in relation to customs affairs, natural
resources, security provision, information provision, state control;

— Business, economic, in particular agricultural and industrial;

— Social, socio-cultural (educational, scientific, art, sport, tourism,
etc.);

— Inter-branch, including management of individual industries
(security, defense, transport, healthcare, education, etc.) and inter-branch

3 Aman A.C. The Democracy Deficit. Taming Globalization Through Law Reform. NY: NYU Press,
2004. 253 p.
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management (pricing, accounting and statistics, standardization,
metrology, etc.), etc.

The modern stage in the administrative law systematization is
primarily aimed not at establishing the procedures and order for the
implementation of public management activities™, but at regulating the
relevant administrative relations. The criterion for distinguishing these
two approaches can be “the depth of legal regulation”. For the proper
and legitimate implementation of provisions of the public property
institution, it is necessary to take into account its dynamic nature
regarding the subjective, objective and substantial characteristics of the
corresponding administrative legal relations. Statics of public property
relations should reflect the nature and types of legal regulators of public
property relations, as well as the practice of their application by
administrative courts. It is also important, when using public property, to
regulate the legal guarantees of good practice in administrative legal
relations between people as the main subjects of administrative law,
between private law subjects and public administration. Such tendency is
typical of European administrative law and, taking into account European
integration processes, and is extremely relevant for Ukraine.

In this view, public property as an object of public ownership can be
perceived as a resource basis for the establishment of effective ways of
public development using generally accessible objects to take into account
the common benefit'®. At the same time, taking into account the
institutionalization of the place of the public property institution in the
system of Special administrative law, the substantive dimension of the
legal regime for the use of such property should be considered as the right
of civil society to exercise competence directly or through public
administration in respect of property that is generally accessible, non-
exclusive and not disputable, as well as to exercise legal protection and
defense of this property, its interests, public benefits, etc. These relations
are formed during public management of specific objects for direct or
indirect practical exercise of public interests by public and private law
subjects, as a rule, using infrastructure objects and public resources®’. The

Y Enucrparos A.M. OcHOBHBIC Hayana agMHHHCTPATHBHOTO mpaBa. 2—e u3a. Mocksa: I'.A. Jleman u
C.U. Caxapos, 1917. 294 c.
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category of publicity influences the teleological characteristics of public
property, which means, respectively, the use of public and power tools for
the exercise of competence in public property. The latter also takes into
account the legal regimes of public property on the substantial criterion,
characterized by an axiological orientation in satisfying the interests and
needs of all members of society.

In the context of the stated provisions on the influence of systemic
and structural establishments of Special administrative law on the public
property institution, it is also necessary to clarify that all these areas of
society life allow regulating administrative legal relations properly as for
public property use. Obviously, these are purely public-managerial
relations, but a whole range of substantive and procedural relations
between public administration bodies and private law subjects with regard
to the implementation of the public property legal regime. In this sense,
one can partly agree with R. S. Melnyk in the following that through the
provisions of Special administrative law differentiation between the
respective groups of administrative-legal norms is achieved'®. At the same
time, the latest globalization trends in the formation of the administrative
law system, in particular the institutionalization of legal regulators of
public property, do not allow supporting in full the thesis on the exclusive
differentiation of the corresponding administrative legal relations. It is
necessary to achieve an optimal balance between the universal provisions
regarding the functioning of the public property legal regime and the
peculiarities of certain types of administrative legal relations in the system
of Special administrative law.

However, Special administrative law should influence the public
property institution primarily through the concept of sustainable
development. It is connected with the fact that in developed and
developing countries, urban and rural areas are undergoing rapid
urbanization. It is the result of natural, socio-cultural and economic
changes, population growth in the global perspective, consumption and
exhaustion of natural resources, and an increase in the level of
environmental pollution. Often such changes take place in connection
with public property use. In this regard the foreign doctrine states that
sustainable development should ensure the physical, social and
psychological environment. In this context, human behavior is

% Mensank P.C. Cucrema aMIiHICTpaTUBHOTO TIpaBa YKpaiHH: MOHC. ... IOKTOpa IOpUA. HAYK:
12.00.07 / XapkiBchKuii HalliOHAIBHUIT YHIBEPCUTET BHYTpIilIHIX cnpaB. Xapkis, 2010. 417 c.

153



harmoniously adapted to integration as well as dependence on the natural
factor for improving and preventing adverse effects for present and future
generations'. Establishing the influence of constituent elements of
Special administrative law on the public property institution, it is
necessary to focus on the fact that considering the concept of sustainable
development can improve the quality of life and take into account public
interest. In this perspective it is about the motives and legitimate interests
of public administration bodies that manage such property, private law
subjects as users of public property and consumers of relevant
administrative services, as well as subsequent generations who will use
the property mentioned. It can be manifested contextually and causally in
political, economic, social, cultural, etc. perspectives of a naturally
oriented active (public-management) orientation to ensure the long-term
development of civil society, taking into account national interests. The
ways to achieve the proposed situation may include measures to increase
public inclusiveness and involvement of private law subjects in
formulation of the state policy in the area of establishing a public property
legal regime, in particular forums.

CONCLUSIONS

One can state that the place and purpose of the public property
institution in the system of General administrative law are aimed at
institutional-procedural aspects of public administration functioning and
ensuring the hierarchical dimension and impartiality of public law
subjects using public property. In fact, General administrative law absorbs
the public property institution in connection with the general orientation
of the legal norms of this establishment, including the interaction with
private law subjects in public property use. Such systemic-structural links
allow guaranteeing the effectiveness of a public administration activity in
the exercise of its powers, taking into account the public property legal
regime based on unified standardization norms and rules of conduct.

A special administrative law forms the space for the implementation
of the procedural component of the public property legal regime. Through
the concept of sustainable development, fundamental characteristics of
this property can be determined taking into account not only the national
public interest, but also the trends of global supranational administrative

¥ Brandon P.S., Lombardi P. Evaluating Sustainable Development in the Built Environment. NY :
Wiley-Blackwell, 2011. 280 p.
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law. The legal norms covered by the system of Special administrative law
establish the dynamics of public property relations, which, in particular,
affects the content of the legal category of public administration subjects’
liability in the administrative legal relations mentioned.

SUMMARY

The article deals with the criteria for the formation and purpose of the
public property institution in the system of General administrative law. It
Is proved that the attribution of the public property institution to the
system of General administrative law is determined by the procedure for
the implementation of the mechanism of administrative and legal support,
use, transfer of such property having a clearly expressed administrative
and legal nature. In addition, the correlation between the public property
institution and the fundamental components of Special administrative law
taking into account public interest, rights and interests of wider population
was considered. An attempt was made to reveal the specificity of
influence of Special administrative law on the public property institution
through the concept of sustainable development.
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INTERNATIONAL STANDARDS IN THE FIELD
OF HUMAN RIGHTS PROTECTION AS A COMPONENT
OF LEGAL POLICY OF THE STATE AS FOR TEMPORARILY
OCCUPIED TERRITORIES

Iliashko O. O.

INTRODUCTION

The main task of the state legal policy under the conditions of a
hybrid war is to create an effective normative-legal basis for proper
counteraction to hybrid threats as well as for taking preventive measures,
eliminating separatist spirits and destructive consequences for the state,
society, and people etc. Practical embodiment of theoretical achievements
on this issue can determine the further development of Ukrainian legal
system.

Our state strives for embodiment of constitutional norms concerning
human rights and freedoms provision, but there are still some problem
Issues necessary to be resolved. The issue of ensuring rights for persons,
living at temporarily occupied territories, requires further legal regulation.
Moreover, the part of constitutional-legal norms, guaranteeing human
rights, has no mechanisms for their exercise at the temporarily occupied
territories that gives a reason for discussion among scientists and
practitioners.

For that reason the necessity to develop effective state legal practice
at the temporarily occupied territories under the conditions of hybrid war
arises and it is a part of the state policy that is justified and consistent
activity of state authorities, self-government bodies aimed at effective
mechanism of legal regulation of public relations at the temporarily
occupied territories under the conditions of hybrid war and is reflected in
a set of ideas, measures, tasks, programs, guidelines exercising in the filed
of law and by virtue of law and it is based on fundamental law principles.

1. Problems of Legal Regimes of Annexed and Occupied Territories

Since the beginning of occupation of The Crimean Peninsula and
armed conflict in Donbas, Ukraine has experienced the hardest
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humanitarian crisis in its history. In the Order of the Verkhovna Rada of
Ukraine On recommendations of Parliament hearings on the subject
“The state of observing rights of internally displaced people and citizens
of Ukraine living at the temporarily occupied territory of Ukraine and at
temporarily uncontrolled territory in the area of anti-terrorist operation it
is said about the following: “... In Ukraine the events took place that
influenced human rights provision of the majority of people in the state
fundamentally and dramatically. As a result of unhidden aggression of
Russian Federation in March 2014, the Autonomous Republic of Crimea
was annexed and an armed conflict was started in Donetsk and Luhansk
regions™".

Today, the state is working towards stabilization of situation, guarantee
of constitutional rights and freedoms of citizens at the annexed and occupied
territories. The legal basis is being developed, the Ministry on Issues of
Temporarily Occupied Territories and Internally Displaced People has been
established as a coordinator of central executive body as well.

The logic of such steps is to observe the provisions of Article 3 of
Basic Law of Ukraine: A person, his/her life and health, honesty and
dignity, inviolability and safety are recognized in Ukraine as the highest
social value. Human rights and freedoms as well as their guarantees
determine the content and orientation of the state activity. The state is
responsible to a person for its activity. Establishment and provision of
human rights and freedoms is a main duty of the state”?. However, today
it is difficult to execute these provisions in the present military-political
situation because not all steps taken are effective enough. As T. Popova
emphasizes, “instead of implementation of the holistic information policy,
many measures were taken, in fact, manually in the area of anti-terrorist
operation in Ukraine, often balancing on the threshold of permitted””.
Thus, legal science has an urgent problem such as studying the legal
regime of the annexed and occupied territories.

! TIpo Pexomennauii mapraMeHTChKHX CiyXaHb Ha TeMmy: «CTaH JOTPHMAHHS NpPaB BHYTPIIIHBO
nepeMilieHux oci0 Ta rpoMazsiH YKpaiHH, SKi IPOXKHUBAIOTh HA TUMYAcOBO OKYIOBaHil Teputopii Ykpainu Ta
Ha TMMYacOBO HEKOHTPOJILOBAHIM TepHTOpIi B 30HI NPOBEJCHHS aHTUTEPOPUCTUYHOI omepamnii»: [locraHoBa
BepxosHoi Pagn Ykpainu Bix 31.03.2016 p. Ne 1074-VIII. URL: http://zakonO0.rada.gov.ua/laws/show/1074-19.

2 Komcrurymis Vxpaimm: 3axon Ykpaimu Bix 28.06.1996 p. Ne 254x/96-BP. Jlata OHOBICHHS:
21.02.2019 p. URL: http://zakon2.rada.gov.ua/laws/show/254x/96-Bp.

® TlomoaT. Jl0 mNHWTaHHS BiTHOBICHHS CyBepeHiTeTy YKpaiHH HaJ THMYAacoBO OKYIOBAaHHUMH
teputopismu.  URL: https://www.google.com.ua/url?sa=t&rct=j&g=&esrc=s&source=web&cd=33&cad
=rja&uact=8&ved=0ahUKEwj_tO6gi_XXAhWsZpoKHbW4Cxw4HhAWCDY wAg&url=https%3A%2F%2F
www.radiosvoboda.org%2Fa%2F28842999.html&usg=A0vVaw0TAk1KLnYOb3JSfhpSpwwW.
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Since 2014 there have been discussions among professionals on
sovereignty of Ukrainian state, normative regulation of counteraction to
Russian aggression. However, both scientists and practicing lawyers as
well as politicians often substitute such fundamental concepts as
“aggression”, “annexation”, ‘“occupation”, “hybrid war”, “hybrid
occupation” etc. To eliminate contradictions one should study a legal
regime of annexed and occupied territories, determine the concepts of
annexed and occupied territories, peculiarities of their legal regime.

The concept of “aggression” in politics After events in 2014 in the
Autonomous Republic of Crimea the word “annexation” was introduced
in various public discourses actively, and the word “occupation” — from
the beginning of armed actions in Eastern Ukraine. Both these concepts
are attributed to the third one, namely, aggression because annexation and
occupation are various types of aggression. In this context,
O. Zadorozhny, the author of the monograph “Annexation of Crimea —
International Crime” (2015), emphasizes that aggression is “the gravest
international crime violating imperative norms of international law and
putting at threat international law order and key values for all state and
world society in general. For that reason, international-legal liability of an
aggressor state has considerable peculiarities: it appears to both affected
state and international society in general™.

The deep reflection of aggression issue at the international level
started after the World War Il because that war revealed global problems
in the fields of peace stability and human rights guarantee. The world
community, almost for the first time in history, re-evaluated the meaning
of democratic principles of public order, human rights and freedoms. The
regime of German National-Social Labor Party, lead by A. Hitler is
associated with various manifestations of aggression: violence on a
massive scale, genocide, racism, and dictatorship.

For that reason, during post-war period the theory of natural law was
revived, the idea of non-alienation of human natural rights regardless skin
color, origin, property status was spread. The idea of a new international
law order based on values of fundamental human rights and freedoms was
established. Therefore, institutional mechanisms of human rights
protection were renewed: they transferred from mere internal state
competence ant obtained international meaning. At the same time, the

* 3agopoxniii O. B. Anekcis Kpumy — Mixkaapouii 3nounn: Mosorpadis. Kuis: K.I1.C., 2015. 576 c.
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awareness that it was necessary to provide the exercise of human rights
and freedoms both at global and regional level appeared.

In Europe, which suffered from that war the most, integration and
coordination processes started due to which a historical document —
Convention for the Protection of Human Rights and Fundamental
Freedoms was signed at the session of Committee of Ministers of the
Council of Europe in Rome. In a modern education literature it is often
said about meaning of this event in such a way: “Adoption of the
European Convention for the Protection of Human Rights and
Fundamental Freedoms became a revolutionary event in international law
of that time because the latter not only determined a certain list of human
rights and freedoms as it was in the Universal Declaration of Human
Rights, but also created special provisions having obtained powers to
carry out judicial and quasi-judicial supervision on its provision
observance and to consider claims from private people v. states™”.

On January 21%, 1959 The European Court of Human Rights as a
unique international justice body (ECHR) was established, jurisdiction of
which covered member-states of the Council of Europe. According to
Article 19 of the European Convention on Human Rights, “to ensure the
observance of the engagements undertaken by the High Contracting
Parties in the Convention and Protocols there shall be set up a European
Court of Human Rights... It functions on a regularly basis”®.

Thus, the issue of aggression in internal and foreign policy in the
middle of 20™ century began to resolve on the very basis of provision of
human rights and freedoms.

As O. Zadorozhny wrote, giving international legal qualification to
the actions of Russia against Ukraine, first of all, it is worth noting about
the gravest crime against peace and safety — trigger and conduct of an
aggressive war. “...aggression is understood, on the one hand, as an
action, for which states are responsible, on the other hand, as a crime of
physical persons, providing individual liability under international
criminal law”’.

> TrymauenHs Ta 3acTocyBaHHsS KOHBEHIII NP0 3aXWCT TpaB JIOJUHH W OCHOBOIIOJIOXXHHX CBOOOX
€BpOMECEKUM CYZIOM 3 TIpaB JIIOAWHHM Ta CyAamMH YKpaiHu : HaBy. moci6. / [M. B. Ma3syp, C. P. Taries,
A. C. beninpkuii Ta in.]; 32 pen. B. M. Kapmynosa. — JIyrauncsk: PBB JIJTYBC, 2006. 600 c.
€Bpormeiicbka  KoHBeHIis 3 mpaB JrommEdn.  URL:  https://www.echr.coe.int/Documents/
Convention_UKR.pdf.
" Bagopoxniii O. B. Anekcist Kpumy — Miskaapoauuii 3mouns: Mosorpadis. Kuis: K.I1.C., 2015. 576 c.
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In dictionaries the concept “annexation” means (Latin annexio —
attachment) “violent attachment (seizure) of a part or all territory of one
state or people by another state, forced keeping of people within the
borders of another state”®. Under annexation, the state borders are
imposed violently, contrary to the will of its population, which is
incompatible with the basic principles of modern international law and the
UN Charter. In accordance with the UN Charter (Article 1; 2), members
of this organization must adhere to the principle of equality and self-
determination of people and refrain from threats of force or its application
against the territorial integrity and political independence of any state.
Annexation is a gross violation of contemporary international law.

Throughout the history of mankind it was through the annexation that
the territories were obtained. Annexations were associated with conquests
and were considered the winner’s right. This is how the wars were
traditionally ended during the slave-owing system and feudal epochs as
well as during the time of capitalism. In a number of cases, annexation is
considered to be some colonial seizure, and a kind of annexation — the
creation of states with puppet regimes.

As history proves, annexation for Ukraine is a new concept
comparing to other states (Manchu state, 1932 and others).

The concept of “occupation”. In academic interpretation it is
determined: “Occupation is a temporarily seizure of a part or all territory
of one state by armed forces of another one””.

In the “Dictionary of Foreign Words” the etymology of the word is
traced from Latin occupatio — to conquer, seize and the following semes:

“l. It is a temporarily occupation by armed forces of a part or the
whole territory of one state by another state, mainly as a result of
offensive hostilities; occupation, enslavement.

2. In the Ancient Rome: seizure of things having no owner, including
land plots™*°.

According to international law norms, occupation regime, not taking
into account its immanent unlawful nature, is governed by several
conventions: 4th Hague Convention (1907); Geneva Convention for the

8  Koporkmii  Tepminomoriummii  cmormk. URL:  https:/pidruchniki.com/11800408/istoriya/

politichna_istoriya_ukrayini_slovnik
CroBHHK  yKpalHChKOT MOBH. Akajemiunmit Tiaymaunumii  cimoBamk  (1970-1980). URL:
http://sum.in.ua/s/okupacija.
10 CrioBruk inmomosrux ciis. URL: http://slovopedia.org.ua/36/53406/244881.html.
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Protection of Civilian Persons in Time of War (1949); The Hague
Convention for the Protection of Cultural Property in the Event of Armed
Conflict (1954).

The annexation and military occupation are not legal grounds for
changing the state territory. No territorial changes, made by annexation or
military occupation, can be legally enshrined. Therefore, it is prohibited to
include occupied territories in the occupier state in accordance with
international law norms.

Military occupation, in contrast to the annexation, does not create
legal grounds for changing the state territory — affiliation (title) of the
territory, moreover, regardless of the occupation duration.

Since the occupying power at the occupied territory establishes its
own law order, international law imposes an obligation on the occupier
state concerning the state which it occupies. The occupier state, as S.
Poltavets emphasizes, “has the right to levy taxes on the occupied
territory, to demand that the population obey its established norms and
laws. At the same time, the occupying power is deprived of the right to
force citizens residing at the territories seized by it to assist it (the
occupying power) in carrying out military operations against their
homeland.

Basic human and civil rights, including the right to property, private
and personal rights, should be ensured at the occupied territory.
International law norms provide for the right of citizens to remain loyal to
their state. At the same time, the occupier has the right to increase
criminal liability and introduce certain norms into criminal legislation at
captured territories, providing for the reinforcement of punishment for
violating the safety of its military formations or property. Non-compliance
with international law norms by the occupier state leads to political, moral
and material sanctions for crimes that are particularly dangerous,
including the criminal liability of specific officials or ordinary citizens.
Such liability may arise due to violation of laws and customs of war and
for crimes against peace, humanity, human safety and international law
order by the occupier state or its representatives”"".

The concept of “hybrid war” In Ukrainian jurisprudence, a “hybrid
war” 1s rather new concept, and not enough studied. It has been

11 . o . oo
Ionrageup C. Okynamis 3eMelb CyBepeHHOI JepxaBW: ypoku moisituanoi ictopii. URL:

http://nbuviap.gov.ua/index.php?option=com_content&view=article&id=972:o0kupatsiya-zemel-suverennoji-
derzhavi&catid=8&Itemid=350.
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introduced into an active discourse in recent years, in connection with
Russian aggression. Ukraine faced the challenge of defending state
sovereignty and borders under the conditions of hybrid war having other
means than, for example, the World War Il. Therefore, one should rethink
the war phenomenon, its course and consequences, react quickly, and
develop radically new approaches. It should be noted that in the modern
war, the use of information and communication technologies, highly
skilled human resources, the art of international politics, the re-equipment
of economy etc. has been of great significance.

A hybrid war is a complex and inert process, it is not always
manageable, it can not be stopped “by the order from the top”. Unlike the
traditional wars of the past, it does not end with the signing of a truce
agreement.

The field of application of hybrid war tools does not have well-
established “battle lines” — it is too broad: population of the conflict zone;
rear population; international community.

The hybrid war is still called asymmetric, taking into account that
rivals may not be equal in it, but this does not mean that someone who has
more resources will win. O. Kurban notes: “... During a hybrid war, the
resources and nature of actions of rivals may differ from each other. The
main goal is compensate a lack of resources and capabilities through a
certain concentration of one of the parties or to gain significant advantage
in a particular direction within the conflict”*?. In a view of this, when
developing and implementing the state legal policy under the conditions
of a hybrid war, it is necessary to look for new approaches to its
definition, clarifying the nature, content and features of this phenomenon.

In our opinion, a hybrid war is an organized struggle between states
that has a specific creative nature: it is conducted through non-standard
strategies and tactics, with the involvement of a set of political, military,
economic, information, ideological tools and means.

Practice shows that separatist ideas, views and actions are actively
spreading under the hybrid war conditions. Proponents of separatism,
pursuing their goals, can use both non-violent methods and armed
struggle. Typical forms of non-violent actions are organization of
referendums, propaganda campaigns, mass meetings, expanding of party

12 Kyp6au O. B. Teopis inopmariiiHoi BiliHn: 6a3oBi OCHOBH, METOIONOTIS Ta MOHATIHMI amapar.
Scientific Journal «ScienceRise». 2015. Ne 11/1 (16). C. 95-100.
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activities, public movements. The armed struggle can take the form of
sabotage, terrorist acts, rebel and partisan actions, etc.

Opposition to separatist movements is connected with renovation of
control over temporarily occupied territories, the regime of the state
border by the state authorities, which is especially important under the
conditions of armed confrontation. This allows blocking the channels of
financial and material resources, staffing of militants, and influencing
their command and control systems. The political and legal settlement of
separatist conflicts should be based on the need to protect national
Interests, territorial integrity and inviolability of state borders, rights and
legitimate interests of local population.

The Constitution of Ukraine clearly defines the concepts of “war”
(Articles 85, 106) and “martial law” (Articles 41, 43, 64, 83, 85, 92, 106,
and 157). The lawmaker describes the order of announcement of the state
of war, martial law, the order of mobilization, forced alienation of
property, public works in such conditions.

The concept of “hybrid occupation”. Hybrid occupation, or effective
control, is a new category in legal discourse, which means the newest
form of control of foreign territories (temporarily occupied and annexed)
with the minimum use of force methods.

In a modern political reality, even an aggressor-state, preferring to
pursue an aggressive policy, must take care of its international image and
seem to be civilized. Therefore, the aggressor-state resorted to use a more
subtle form of occupation, namely, hybrid one. It is based on effective
control, which, according to the official website of the Ministry for
Temporary Occupied Territories and Internally Displaced Persons,
provides:

“Conducting continuous military actions by non-state armed groups
against government forces of one state, with the support of another state,
without which the groups mentioned, could not carry out their activities.
In particular, such support can be political, military, economic, financial,
and social. Non-state armed groups can create “power bodies” with the
support of another state cooperating with these “bodies” and may delegate

their representatives to them”".

3 Okymauis Ta edeKTHBHIIT KOHTPOIIb: HAIIOHATBHE CIPHAHATTS T4 MiXKHAPOIHO-TPaBoBi peanii. URL:
https://mtot.gov.ua/okupatsiya-ta-efektyvnyj-kontrol-natsionalne-spryjnyattya-ta-mizhnarodno-pravovi-realiyi.
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According to V. Gorbulin, a “hybrid occupier” aims to achieve
political goals with minimal armed influence on the enemy. These
approaches relate to the situation prevailing in certain districts of Donetsk
and Luhansk regions, which are not under the control of Ukrainian
authorities™.

Russian occupation of the Crimean Peninsula: legal regime at the
temporarily occupied territory of Ukraine. Occupation is not a new
concept in the history of Ukraine. For example, in 1941-1944 was the
period of Ukrainian lands under German rule after the retreat of Soviet
troops. The occupiers carried out colonization policies, exploited the
population, planned to incorporate the Ukrainian territory into the German
Reich. This is classical military occupation, that is, a temporary seizure of
the territory of a certain state by armed forces of another state, which
often occurs during international armed conflicts.

In the 21* century Ukraine suffered from occupation again, namely,
from the Russian Federation. We propose the following definitions of this
phenomenon:

The occupation of the Autonomous Republic of Crimea and
Sevastopol by Russia is, first of all, the armed aggression has committed
by Russia since February 20, 2014, aimed at alienating the Crimea and
Sevastopol autonomy from Ukraine and their annexation to their own
territories as subjects of the Russian Federation; and secondly, keeping
Ukrainian territories in the Russian Federation composition in a violent
way and with systemic violations of international law.

The temporarily occupied territories include:

1) The land of the Autonomous Republic of Crimea and Sevastopol,
internal waters of Ukraine of these territories;

2) Internal sea waters and the territorial sea of Ukraine around the
Crimean Peninsula, the territory of the exclusive (maritime) economic
zone of Ukraine along the coast of the Crimean Peninsula and the coastal
continental shelf of Ukraine, which is subject to jurisdiction of Ukrainian
state authorities in accordance with norms of international law, the
Constitution and laws Ukraine;

Y TopGynin B. T'iGpumna BifiHa: Bce TiMbKM TOYMHAETHCS ... /J3epkano muxcns. 25.03.2016 p. Ne 11.
URL: http://gazeta.dt.ua/internal/gibridna-viyna-vse-tilki— pochinayetsya-html.
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1?) Airspace over the territories specified in clause 1 and 2 of this
part™.

Ukraine as well as the UN General Assembly, the PACE, and the
OSCE PA will not recognize the annexation of Crimea. In contrast, the
Russian Federation speaks about “the return of the Crimea to Russia”. In
accordance with the Law of Ukraine “On ensuring the rights and freedoms
of citizens and legal regime in the temporarily occupied territory of
Ukraine”, the territory of the Crimean peninsula is a temporarily occupied
territory.

On March 27, 2014, the General Assembly of the United Nations
adopted a Resolution on the territorial integrity of Ukraine, which lists the
international legal documents that the Russian Federation violated.

The UN General Assembly resolution disapproved the holding of a
referendum at the Crimea and Sevastopol territory and made a conclusion
that the referendum was unlawful. The resolution calls on international
community not to recognize any changes in the Autonomous Republic of
Crimea status.

Legal regime of occupied territory. The occupation of a certain
territory by the aggressor-state does not terminate the legislation effect —
all the legislative acts are in force at the occupied territory. Therefore,
Ukrainian lawmakers and lawyers assign a high priority to such complex
theoretical and practical problem as the regime at temporarily occupied
territory of Ukraine, introduced in connection with Russian occupation.

The legal regime of the occupied territory in Ukraine is governed by
the following normative legal acts, such as: the Constitution of Ukraine;
the Criminal Procedural Code of Ukraine, the Code of Administrative
Offences of Ukraine (Articles 202, 204); Laws of Ukraine “On ensuring
the rights and freedoms of citizens and legal regime in the temporarily
occupied territory of Ukraine”; “On border control”; the Criminal Code of
Ukraine (Articles 332, 438), as well as the Order of the Cabinet of
Ministers of Ukraine “On the temporary closure of checkpoints across the
state border and control points”, etc.

An important regulator of a legal regime at the temporarily occupied
territory is the Constitution of Ukraine and implementation of
constitutional and legal policy — a justified, systematic activity of the state

Y TlpaBoBmit pesxum okymoBamoi Tepuropii. URL: http://www.i-law.kiev.ua/mpaBosuii-pesxim-
OKYIOBaHOI-TepUTOPii/
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and territorial bodies and public associations with the aim of optimizing
the constitutional development of these territories. The Constitution of
Ukraine is the basic legal act, establishing basic principles of public life
organization and strategic goals of state development. Constitutional
legislation is implemented through constitutional and legal policies — such
policy forms a legal system, it is the basis of it. In a hybrid war, the state
must, first of all, provide the stability of legislation, including the
Constitution, in order to prevent legal nihilism, people’s disbelief in the
state’s ability to protect their rights and freedoms. Secondly, in view of
relevant development of public relations, the state is obliged to adaptively
respond and provide the development of legal policy.

After the Crimea annexation, the Law of Ukraine “On ensuring rights
and freedoms and legal regime in the temporarily occupied territory of
Ukraine” was adopted (came into force on April 15, 2014), aimed at
legislative regulation of the situation. Article 1 of this document states: “...
The temporarily occupied territory of Ukraine is an integral part of the
territory of Ukraine, which is subject to the Constitution and laws of
Ukraine. It provided with the first conceptual answers to the challenges,
numerous specific issues that the Crimeans and authorities have faced:
Ukrainian citizenship preservation, wealth, bank savings, document
circulation, blocked pensions, access to education, etc. The main thesis of
the Law is that “the compulsory automatic acquisition of citizenship of the
Russian Federation by Ukrainian citizens, residing at the temporarily
occupied territory, is not recognized by Ukraine and is not a ground for
the loss of citizenship of Ukraine”. So, despite the fact that the Crimeans
acquired the citizenship of the aggressor-state automatically and by force
at the territory of the annexed peninsula, Ukraine does not recognize this,
and the Crimeans are Ukrainian citizens for Ukraine.

As a result of territory definition of the Autonomous Republic of
Crimea as occupied, all newly created state bodies and local self-
government bodies there, as well as all acts issued by them, are not
recognized in Ukraine. For that reason, the Crimean citizen who received
a document there during occupation (passport, driving license, birth
certificate or marriage, etc.) can not use it at the territory of Ukraine,

The Law contains provisions on ensuring the exercise of social rights
of citizens. There are provisions on social protection, however, this part of
the law is rather declarative, than suitable for practical application.
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Considering the Law of Ukraine “On ensuring the rights and
freedoms of citizens in the temporarily occupied territory of Ukraine”,
S. Humphries, professor of London School of Economics noted: “The
territory is considered occupied when it is under the direct control of
enemy army. Such formulation is given in the Hague Convention of
1907”. At the same time, a scholar believes that the “law on occupation”
does not have any status in international law, except the fact that the state
“thinks so”, which has adopted such a law .. Both Georgian and
Ukrainian law can not “create” occupation, or “announce’ about it. They
(these laws) can only draw the attention of international community to

what is happening”*®.

2. International Cooperation in the Field of Protection of Human

Rights and Freedoms at the Temporarily Occupied Territory

The fact of hybrid occupation over the temporarily occupied
Ukrainian territories by the RF is recognized by international community.
In case of granting the relevant status to these territories by national law,
this fact can not be disputed under international law.

Ukraine, having suffered from a hybrid war and protecting European
values under such difficult conditions, is interested in expanding
international cooperation.

Costas Paraskeva writes as follows on importance of such
cooperation: “In order to prevent the emergence of preconditions for
forced displacement of people, protection and observance of rights and
freedoms of IDPs, in order to create and maintain conditions that allow
such persons voluntarily, under safe conditions and with dignity to return
to the abandoned place of residence, as well as conditions for the
integration of IDPs into a new place of residence in Ukraine, Ukrainian
cooperation with other states and international organizations is of great
Importance.

The Council of Europe makes a great contribution to IDPs’
protection through setting of standards, monitoring and cooperation
applicable to 47 member states in Europe.”"".

" Tlonrasers C. Okymamis 3eMenb CyBepeHHOI jepaBu: ypokd momituamoi ictopii. URL:
http://nbuviap.gov.ua/index.php?option=com_content&view=article&id=972:o0kupatsiya-zemel-suverennoji-
derzhavi&catid=8&Itemid=350.

17 paraskeva Costas. Protecting internally displaced persons under the European convention on human
rights and other Council of Europe standards: a handb. Xapkis: Pravo, 2017. 130 p.
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The Parliamentary Assembly adopted a number of resolutions on the
Ukrainian issue: 2133 (2016) “Legal remedies for human rights violations
on the Ukrainian territories outside the control of the Ukrainian
authorities”; 2132 (2016) “Political consequences of the Russian
aggression in Ukraine”; 2198 (2018), as well as Recommendation
2119 (2018) “Humanitarian consequences of the war in Ukraine related to
military actions in Ukraine”.

International cooperation during hybrid war, being implemented on
the basis of European human rights standards, enshrined, in particular, in
the following documents of the Council of Europe, the EU: the European
Convention for the Protection of Human Rights and Fundamental
Freedoms; European Social Charter; European Union Charter on
Fundamental Rights.

These documents clearly articulated indicators and criteria for the
content and scope of relevant rights, which is the guideline or duty of the
state.

Today, the EU institutions in cooperation with Ukraine are actively
appealing to the European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR), in which they see an effective legal
instrument. The ECHR reflects the most important human rights and
freedoms: the obligation to respect human rights, the right to life, the
prohibition of torture, the prohibition of slavery and forced labor, the right
to freedom and personal inviolability, the right to a fair trial, the right to
respect for private and family life, freedom of thought, conscience and
religion, etc. — as the Council of Europe understands them®®.

The European Social Charter' articulates not less important values
and principles by complementing the Convention and creating a holistic
range of internationally recognized human rights standards with it.

More local and substantive human rights activities carried out by the
UNESCO international organization. It develops and advocates cultural
rights: to education, the use of scientific achievements, unimpeded
participation in cultural life, and so on. In this case, the organization
develops recommendations establishing and guaranteeing human cultural
rights and freedoms.

8 €ppomeiicbka komBeHmis 3 npa omommEM. URL:  https://www.echr.coe.int/Documents/

Convention_UKR.pdf.
19 €pporeiicbka comjansHa xaprisi (mepermsiHyta). Bix 14.09.2006 p. Ne 137-V. Jlata OHOBICHHS:
07.09.2016 p. URL: https://zakon.rada.gov.ua/laws/show/994 062.
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On November 25, 2015, an international conference “Moldova,
Georgia, Ukraine: the Issue of Occupied Territories and Frozen Conflicts”
was held in Kyiv. The event was about the emergence of a new reality,
triggered by terrorist acts in Europe, the war in the Middle East, and most
of all — the annexation of the Crimea and military aggression of Russia in
Donbas.

In this context, the so-called “frozen conflicts” require rethinking.
The event participants came to the conclusion that the situation requires
coordination of actions of Ukraine, Georgia and Moldova, which are
experiencing the same problems and have a common source of these
problems, namely, aggression of the Russian Federation. Practice shows
that each of these three countries is not able to stand alone against Russia,
which deliberately transforms all occupied territories into “gray zones”.
To that end, the efforts should be united at the level of governments,
human rights activists, and people of Ukraine, Moldova and Georgia.
Moreover, the initiative should come from public circles. Under current
political conditions, Ukraine, Moldova and Georgia should, by
cooperating, create an evidence base for Russian engagement in
exasperating of conflicts and deliberately blocking the resolution of these
conflicts.

Delaying the resolution of socio-economic, political-legal, and
military-political conflicts in the temporarily occupied territories of
Ukraine is disastrous for both the state and citizens.

This is also confirmed by international judicial practice, in particular,
the practice of the European Court of Human Rights, for example, the
Resolutions of June 16, 2015 of the ECHR in the case of “Chiragov and
others v. Armenia”, «llascu and others v. Moldova and Russia.”

In the case of “Chiragov and others v. Armenia” the issue which of
the states — Armenia or Azerbaijan — is responsible for observance of
human rights at the territory of so-called “Nagorno-Karabakh Republic”
(“NKR”) was being resolved. Considering this case, the representatives of
Armenia adhered to the principle of “we are not there”. In this regard, the
ECHR had to admit: “... It is strange to perceive the statements of
representatives of the Republic of Armenia, which, apparently, contradict
to the official position that the Armenian Armed Forces are not located in
“NKR” or at the adjacent territories.” The court indicated that, it
establishes based on numerous reports and statements, that the Republic
of Armenia, as a result of its military presence and provision of military
equipment and specialist knowledge, has been significantly involved in
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the Nagorno-Karabakh conflict from the beginning. Thus, as a result of
consideration of this case, the ECHR has in fact recognized the
occupation of part of the Azerbaijan territory (“NKR”) by Armenia,
hence, the responsibility of Armenia for the observance of human rights at
this territory. In the ECHR Decision it was about: “Article 42 of The
Convention respecting the laws and customs of war on land (Hague
Convention of 1907) determines military occupation as follows: Territory
Is considered occupied when it is actually placed under the authority of
the hostile army... The requirement of actual authority i1s widely
recognized as a synonym of effective control”?’.

Relevant legal positions were also found in the ECHR decision in the
case of “Ilascu and others v. Moldova and Russia”, dealing with violations
of human rights in Transnistria and actions of a “hybrid occupier”. The
ECHR emphasized: although the international legal understanding of the
term “within the jurisdiction” is associated with a territory of the state,
jurisdiction may also be exercised outside the territory of the state. There
can be exceptions when the state does not fully exercise power over a part
of its territory, in particular as a result of armed occupation by another
state that controls that territory (clause 312). State responsibility can take
place in the course of military actions (lawful and unlawful), if in practice
the state exercises effective control outside the national territory. The
obligation to ensure the human rights and freedoms at this territory
follows from the fact of such control through the presence of armed forces
or management bodies at this territory. When a state exercises control
outside its national territory, its liability is not limited to the actions of
soldiers and officers, and is related to the actions of local administration.
The state can be liable, even if its agents act contrary to its instructions
(clauses 316, 319). The Moldavian government (under international law,
the only legitimate government of the Republic of Moldova) did not
exercise power over a part of its territory that was under the control of the
Republic of Transnistria (clause 330). From the point of view of the
ECHR, Moldova had too little chance to establish control over
Transnistria, taking into account that the regime was supported by the
Russian Federation by political, economic and military means (clause 341
of the Decision). Liability of the RF arises in connection with illegal

 Ypparos u apyrue npotus Apmenun: IToctanosnenne ECITU ot 16.06.2015 r. (xamoba Ne 13216/05).
URL: http://zakoniros.ru/?p=22677.
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actions of the Transnistrian separatists, in view of the support of these
actions by the RF (clause 382)*.

It appears from the European Court of Human Rights practice:
occupation regimes, having various names (“effective control”,
temporarily occupation etc.), are almost the same in fact. And liability
concerning seized territories in accordance with international legal
standards, national legislation, is born by an occupier-state.

Therefore, the institution of liability must be, firstly, thoroughly
regulated, and secondly, a functional tool suitable for overcoming the
consequences of the hybrid war and occupation, compensation of damage
by an occupier-state, and thirdly, a highly effective factor of influence in
order to prevent similar acts in the future.

Thus, the concepts of “annexation” and “occupation” are not
absolutely the same.

A state establishes a specific legal regime both on occupied and
annexed territories. At the same time, an aggrieved state, protecting its
territory and people, has the right to use all available international legal
means.

Today, a legal regime of occupied territories is enshrined in national
legislation in  Ukraine. However, there are complex problems:
determination of legal regime of annexed territories, legal regulation of
issue on legal status of territories in the area of anti-terrorist operations.

CONCLUSIONS

Legal policy of the state at temporarily occupied territories under the
conditions of a hybrid war is a type of legal policy, and the latter is an
independent type of the state policy.

Legal policy at temporarily occupied territories under the conditions
of a hybrid war, has its own types: 1) by different fields of right exercise:
legal, punitive-corrective, executive, judicial, notarial, prosecutorial etc.;
2) by law branch: constitutional-legal; criminal-legal; civil-legal;
administrative-legal etc.; 3) by law structure in the field: private; public;
material; procedural; regulatory; protective; 4) by fields of society:
economics; politics; culture: 5) by territorial feature: nation-wide; local,
6) by elements of legal system: law-making; law-exercising; law-
educating; 7) depending on the aim of exercise: current and prospective.

! Wnamky wu mpyrme mportmB Mommossl u Poccun: Pemrenme ECITU or 08.07.2004 r. (xamoGa
No 48787/99. URL: http://sutyajnik.ru/rus/echr/judgments/ilascu_rus.htm.
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The principles of the state legal policy at the temporarily occupied
territories under the conditions of a hybrid war include the following: the
priority of human rights; legality; social conditionality; scientific
justification; firmness and predictability; legitimacy; morality; justice;
publicity; unification of interests of a person and the state; compliance
with international standards; objectivity; adequacy; optimality;
reasonability; systematic nature; purposefulness; sequence; resource
provision; humanistic orientation and democratic character of the toolkit.

The state legal policy at the temporarily occupied territories in a
hybrid war is a part of the state policy that is justified and consistent
activity of state authorities and local self-government bodies in order to
provide an effective mechanism for the legal regulation of public relations
at temporarily occupied territories under the conditions of a hybrid war
and it is expressed in a set of ideas, activities, tasks, programs, guidelines
implemented in the field of law and through the law and based on the
fundamental legal principles.

The components of the state legal policy at temporarily occupied
territories under the conditions of a hybrid war are not stable. The
structure is not clear, and the list can not be considered as complete. After
all, public relations are changing all the time, and therefore the structure
of legal policy itself can change, adapting to the requirements of civil
society. During the hybrid war, the state further strengthens the law order,
using, as a rule, coercion. Therefore, the priority of law order and national
safety can be a sign of legal policy. The subjects of the state legal policy
regarding temporarily occupied territories during a hybrid war can be
considered: 1) the state, carrying out its functions in exercise of legal
policy through certain bodies and institutions directly; 2) political parties;
3) citizens (civil society). Sometimes foreign states and states-participants
in the hybrid war can also be the subjects.

Despite the different names (temporary occupation, “effective
control”, etc.), the ECHR practice proves that such regimes are actually
the same, but the liability for acts committed against these territories is
borne by a state-occupier in accordance with existing international legal
standards, legitimate national legislation.

It is the institution of liability that should be not only properly
regulated but also a truly functioning, effective tool for overcoming the
negative consequences arising from the completion of a hybrid war and
hybrid occupation, reimbursement of damage by guilty parties, and in
order to prevent similar actions in the future.
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The concepts of “annexation” and “occupation” are not identical.
Both during occupation and annexation, a special legal regime of
occupied or annexed territories is introduced in the state. During
occupation or annexation the aggrieved state has the right to use all legal
international means to protect its territory and citizens.

REFERENCES:

1. IIpo Pexkomenpaiii napiaMeHTCbKUX clyXaHb Ha TeMy: «CraH
JOTPUMAHHS IIPaB BHYTPIIIHBO NEPEMIIIEHUX 0C10 Ta rpOMaJIIH Y KpaiHu,
AK1 MPOXUBAIOTh HA TUMYACOBO OKYIOBaHIM TepuTOpli YKpaiHu Ta Ha
THMYAaCOBO  HEKOHTPOJIbOBAHIA  TEpPUTOpPii B  30HI  MPOBEACHHS
aHTUTEPOpPUCTUUHOI ormeparnii»: IloctanoBa BepxoBnoi Pamu VYkpainu
Bim 31.03.2016 p. Ne1074-VIII. URL: http://zakon0.rada.gov.ua/
laws/show/1074-19.

2. Koncturymis Ykpainu: 3akoH Ykpaiam Big  28.06.1996 p.
Ne 254k/96-BP. Jara OHOBJICHHS: 21.02.2019 p. URL:
http://zakon2.rada.gov.ua/laws/show/254k/96-Bp.

3. [lonoBa T. Jlo mnuTaHHS BIJHOBJEHHS CYyBEpEHITETY YKpaiHu
HaJl TUMYACOBO OKYIIOBaHUMU TEPUTOPISIMHU. URL:
https://www.google.com.ua/url?sa=t&rct=j&g=&esrc=s&source=web&cd
=33&cad=rja&uact=8&ved=0ahUKEwj_tO6gi_XXAhWsZpoKHbW4Cx
WA4HhAWCDYwAg&url=https%3A%2F%2Fwww.radiosvoboda.org%?2F
a%2F28842999.html&usg=A0vVaw0TAk1KLNnYOb3JSthpSpwwW,

4. 3agopoxHiit O. B. Amnekcis Kpumy — MDKHApOAHUN  37I0YMH:
monorpadis. Kuis: K.I.C., 2015. 576 c.

5. TnymaueHHs Ta 3acTocyBaHHs KOHBEHIIIT Mpo 3aXKUCT NpaB JIOJUHA
1 OCHOBONOJIOKHUX CBO0OOJ €BpONEHCHKUM CYJOM 3 IpaB JIIOJAUHU Ta
cymamu YkpaiHm : HaB4. mnoci6. / [M.B.Ma3syp, C.P. Taries,
A. C. beniupkuit Ta iH.]; 3a pen. B. M. Kapmynosa. — Jlyrancek: PBB
JITYBC, 2006. 600 c.

6. €Bpornelicbka KOHBEHIII 3 npaB JIFOIAHMU. URL:
https://www.echr.coe.int/Documents/Convention_ UKR.pdf.
7. KopoTtkuii TEPMIHOJOTIYHUHN CJIOBHUK. URL:

https://pidruchniki.com/11800408/istoriya/politichna_istoriya_ukrayini_sl
ovnik

8. CnoBHHMK YKpaiHChbKOi MOBU. AKaJeMIYHUN TIyMayHUN CIIOBHUK
(1970-1980). URL.: http://sum.in.ua/s/okupacija.

9. Cnopauk inmomoBHux ciiB. URL: http://slovopedia.org.ua/
36/53406/244881.html.

174



10. IMontaBeup C. Okymaiis 3eMellb CyBEpPEHHOI Jep>KaBU: YpPOKHU
nojituanoi  icrtopii. URL:  http://nbuviap.gov.ua/index.php?option=
com_content&view=article&id=972:okupatsiya-zemel-suverennoji-
derzhavi&catid=8&Itemid=350.

11. Kyp6an O. B. Teopis iHpopMamiitHOi BIAHHU: ©0a30BI OCHOBH,
METOJIOJIOTisl Ta MOHATIHHMK amapar. Scientific Journal «ScienceRise».
2015. Ne 11/1 (16). C. 95-100.

12. Oxynarist Ta epeKTUBHUN KOHTPOJIb: HAIlIOHAIBHE COPUUHSITTS Ta
MDKHapojHo-tipaBoBl  peanii. URL:  https://mtot.gov.ua/okupatsiya-
ta-efektyvnyj-kontrol-natsionalne-spryjnyattya-ta-mizhnarodno-pravovi-
realiyi.

13. l'opOynin B. T'iOpunna BiliHAa: Bce TUIBKM TMOYHUHAETHCA ...
Izeprano muoxcus. 25.03.2016 p. Ne 11. URL.: http://gazeta.dt.ua/internal/
gibridna-viyna-vse-tilki— pochinayetsya-html.

14. TIpaBoBuii pexum okymnoBaHoi Teputopii. URL: http:/www.i-
law kiev.ua/mpaBoBHii-peKUM-OKYITOBAHOI-TEPUTOPIi/

15. Paraskeva Costas. Protecting internally displaced persons under the
European convention on human rights and other Council of Europe
standards: a handb. Xapkis: Pravo, 2017. 130 p.

16. €Bpomneiicpka colfiajbHa XapTist (neperysaHyTa). BiJl
14.09.2006 p. Ne 137-V. JMara onoBuenus: 07.09.2016p. URL:
https://zakon.rada.gov.ua/laws/show/994 062.

17. YuparoB u apyrue npotuB Apmenuu: [locranosnenune ECIIH ot
16.06.2015 r. (;xanmo6a Ne 13216/05). URL.: http://zakoniros.ru/?p=22677.

18. Unamky u npyrue npotuB MonnoBsl U Poccuu: Pemenue ECITY
or 08.07.2004 r. (;kamoba Ne48787/99. URL: http://sutyajnik.ru/rus/
echr/judgments/ilascu_rus.htm.

Information about the author:

lliashko O. O.

Candidate of Juridical Sciences,

Assistant Professor at the Department of Constitutional
and International Law

of the Educational-Scientific Humanitarian Institute

of the V. I. Vernadsky Taurida National University

33, lvana Kudri str., Kyiv, Ukraine

175



DOI https://doi.org/10.36059/978-966-397-113-1/176-195

SOCIAL CONDITIONALITY OF CRIMINAL LIABILITY
OF CRIMES AGAINST PERSON’S HEALTH

Katerynchuk K. V.

INTRODUCTION

Development of Ukraine as sovereign, independent, democratic,
social and law-governed state requires regulation of certain public
relations through the prism of law. It is the adoption of criminal-legal
norms that is the evidence of the fact that the state, from the point of view
of social necessity, makes decisions to impose some socially dangerous
bans. The first step (stage) of criminal-legal norm “birth” is its
conditionality, namely, factors being the recondition of further
criminalization of one or another action, resulted in appropriate
consolidation of the norm in regulatory legal act such as the Criminal
Code of Ukraine.

Legal imposition of new criminal-legal bans has to be reasonable,
scientifically justified and meets the needs of society development.
A mechanism of social conditionality of law includes the following
stages:

— Emergence of the necessity to regulate certain relations legally;

— Public opinion formation and the activity of state competent
authority on legal norm adoption — law-making activity. That is why
“... one should understand under the social conditionality of law the
compliance, adequacy of law to public relations regulated, its ability to
reflect objective needs of public life. The property of social conditionality
of law is expressed in the fact that, first of all, the law should be a
dynamic system, reacting tactfully to the changes in social reality”?. For
example, M. J. Korzhansky stated that “social conditionality of criminal-
legal protection is determined, in general, by social worth of public
relations, economic factors and by the efficiency of legal protection” .

! Teopist nepxasu i mpaBa. Akagemiunmii Kypc: miapyunnk / 3a pex. O. B. 3aituyka, H. M. Omimenxo.
2 Bua., nepepo6. i gomos. Kuis: FOpinkom Imtep, 2008. 688 c. URL: http://www.ebk.net.ua/Book/law/
zaychuk_tdp/part2/401.htm.
Comionorist: miapyunuk / H. 1. Ocunosa, B. /1. Bonwnik, I'. 1. Kiimosa Ta in.; 3a pen. H. I1. OcumoBoi. KuiB:
IOleKOM IuTep, 2003. 336 c. URL: http://radnuk.info/pidrychnuku/sotsiologiya/507- osupova/10927 s-2html/
¥ Kopsxanckuii H. Y. Veranosnenne Bunst. FOpuo. npaxmuxa. 1997. Ne 3 (37). ®espais. C. 5-6.
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A lawmaker should possess information about a status, structure and
dynamics of law offences and crimes, damages caused by them as well as
other information necessary to solve the issue on criminalization of socially
dangerous deeds *. That is why the next stage is “criminalization” of deed
“... the determination of deed as a socially dangerous, guilty and punishable
in the law on criminal liability’”; “the declaration of certain socially
dangerous deeds as a crime”®; “legal determination of one or another type of
actions (inaction) as a crime”’; “their attribution to crimes”®; “legal
recognition of one or another deed as crimes, imposition of criminal liability
for them” °; the field of criminal policy which is in detection of socially
dangerous forms of individual behavior, recognition of permissibility, ability
and reasonableness of their criminal-legal ban by their consolidation in law
as criminal and criminal-punishable *°. The analysis of scientific works
proves that the determination of “criminalization” concept has not been
changed over the years. The most successful interpretation was given by
P.L. Fris, namely “criminalization is the process of detection of socially
dangerous types of human behavior, recognition of the necessity, ability and
reasonableness of criminal-legal fighting with them at the state level, and in
case of positive response to these issues, their consolidation in law as
crimes™

V. M. Kudriavtsev states that the final stage of criminalization is the
criminalization result, namely, a set of criminal law norms contained the
list of crimes and punishment provided for them, as well as grounds and

conditions for bringing to criminal liability of those guilty or released

* Kysnenos A. B. Hayunas ocHOBa i mH(bOpPMAIHOHHAs (a3a COBETCKOil YrOIOBHOM MOTHTHKH. Bonpocei
COBEPUIEHCINBOBAHUS Y20I08HO-NPABOBO20 PecYyIUpo8anus: MexBy3. ¢0. Hayd. Tp. Ceepmiosck: M3a-so CIOU,
1988. C. 8-9.

®> 9hheKTHBHOCTB YrOIOBHO-IPABOBHIX Mep GOPLOBI ¢ mpecTymHocThio / o pex. b. C. Hukudoposa. M.:
Opun. nut., 1968. 256 c.

® Jarexs I1. C. YronoBHas MONHTHKA: ympaBiieHHue 00pBOOH ¢ MPECTYMHOCTBIO. [Ipobaembl coyuonozuu
yeonosHozo npasa. M., 1984. C. 37-43.

! 3aropubiii A. B., PeBun B. Il. PazButue OCHOBHBIX MOJIO)KEHUH YTrOJOBHOM IOJIMTUKH: Hay4Y.-IPaKT.
0030p. M.: Akan. MB/] CCCP, 1985. 182 c.

® Bocxonos C. C. OcHOBbI YToJIOBHOM MONMUTUKU. KOHCTUTYIIMOHHBIHN, KPUMHHOJIOTUYECKUH, YTOIOBHO-
paBOBOH M HH(pOpMannoHHEIH aciekTsl. M.: «FOpHUupOPY», 1999. 301 c.

Kpuminansae mpaBo Ykpainu. 3aranpHa gactuHa: miapy4unuk / HO. B. Anexcanapos, B. 1. AHTHTIOB,
M. B. Bonogpko Ta iH. 3 BuA., mepepod. Ta momoB. / 3a pen. M. 1. Menphuka, B. A. Knuvenka. Kwuis:
IOpuanuna gymka, 2004. 352 ¢. URL: http://ukrkniga.org.ua/ukrkniga-text/books/ book-697.htm.
 Murpodanos A. A. OCHOBHI HATPSIMKH KPHMiHATbHO-TIPABOBOI MOMITHKE B YKpaiHi: GopMyBaHHS Ta
peamizaris: aBToped. Iuc. ... Kaua. opua. Hayk. Kuis, 2005. 22 c.
1 @pic I1. JI. KpuminaisHO-TIpaBoBa NOMITHKA YKpaiHH: AuC. ... 1-pa ropun. Hayk. Kuis, 2005. 331 c.
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<0912 .. . . . .. . .
from 1t”°°. In our opinion, the distinction of the “criminalization result” as

an independent stage has no sense since ‘“the consequence” of
criminalization is the consolidation of socially dangerous deed in the CC
of Ukraine.

1. Terminology and the System of Factors of Social Conditionality of
Criminal Liability

The terminology of “social conditionality of criminal liability” is
traditional in national doctrine of criminal law. However, a different
system and terminology of social conditionality of legal norms are used.
Some scholars think that these are causes™, other — means™, grounds™,
criteria®, principles'’, as well as factors'. Using terminology for
establishment of social conditionality of criminal liability it is necessary
to take into account that the term “criterion” is more common for
subject’s evaluative activity and it is used as a measure of evaluation; the
term “condition” has criminological orientation at studying criminality
determinants; the term “ground” is the basic, anything can be based on it,
or something by which deeds, behavior etc. is explained”®; the term
“means” in the theory of criminal law is used as optional feature of
objective side of the crime composition, these are “subjects, documents,
substances, by use of which the conditions for crime are created”?’. Thus,
sharing V. I. Osadchy’s opinion we use the term “factors” to stipulate the
social conditionality of crimes against person’s health.

12 Kynpsisiies B. H. OCHOBaHHS yrOJOBHO-TIPABOBOTO 3aIpeTa: KPUMHHATH3AIKSA U JCKPHMUHATH3AIIMS.
M.: Hayka, 1982. 304 c.

3 Topoxoscska O. B. KpuMiHanbHa BinoBizameHiCTs 33 BOMBCTBO depe3 HEOOEPEXKHICTB: aBTOped.
Jc. ... KaHJ. ropua. Hayk. Kuis, 2003. 18 c.

¥ Opnean A. M. Coriansia 06yMOB/IeHICTh KpHMiHaTi3aLii Ta KPUMiHATBHO-TIPABOBA XapaKTEPUCTHKA
TOPTIBII JIFOBMH: aBTOpPEd. THC. ... KAaHI. FOpuI. HayK. Xapkis, 2003. 20 c.

!> Kupuuenko 10. B. KpuMiHanbHa BiANOBIZabHICTh 32 BUKPAIEHHS eIEKTPUUHOI a00 TErioBoi eHeprii:
aBToped. AuC. ... KaHA. I0puJ. Hayk. JlHinponeTposcrbk, 2009. 20 c.

6" Mukonenko O. M. TeopeTudHi OCHOBH JOCIIKCHHS INKOAM, 3aIOISHOI 3JI0YMHOM: aBTOped.
IC. ...KaHI.. FopuI. HayK. Xapkis, 2005. 19 c.
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Hayk. Kuis, 2002. 20 c.

8 Ocapunii B. 1. TIpo6ieMi KpHMiHATBHO-TIPABOBOrO 3aXMCTY IPABOOXOPOHHOI MisIbHOCTI: aBTOped.
auc. ... A-pa ropun. Hayk. Kwuis, 2004. 36 c.; [JlomsHoBchka I. M. KpumiHanbHa BiINOBimadbHICTE 3a
eKCIUTyaTarlito JiTed (aHami3 ckiaay 3JI0YMHY): aBToped. auc. ... KaHia. topua. Hayk. Kuis, 2008. 18 c.;
Mimyxk I. I1. KpuminansHO-TIpaBOBa OXOpOHA JKHATTS Ta 3I0POB’S 3aXHCHUKA YH TIPEACTaBHHKA 0coOu:
aBToped. auc. ... kaHa. ropun. Hayk. Kuis, 2012. 20 c.

% Hopwmii Trnymaunmii clOBHHK yKpaiHchkoi MoBH: y 4 T. / ykin. B.B. SIpemenko, O.M. Crinymxo.
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0 HaykoBo-mpakTuunmii koMeHTap KpuminamsHoro kojexcy Ykpaimm / 3a pex. M. 1. Menbhuka,
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As the result of analysis of scientific achievements it is possible to
make a conclusion that at present an active research is being carried out
on the problem of social conditionality of criminal liability. In particular,
such system of factors is distinguished:

1) Criminological, regulatory, social-economic, international and
historical®;

2) Criminal-legal, criminological, regulatory, historical, international,
procedural and criminalistic, organizational, socio-psychological®*;

3) Socio-economic; medical, regulatory, criminological®;

4) Historical; regulatory-legal; international-legal; criminological®;

5) General social, specific-criminological, criminal-legal®;

6) Social, socio-economic, systematic-legal®;

7) Criminological, international, historical, regulatory-legal®’;

8) Historical, criminological, regulatory-legal, international, socio-
psychological®®;

9) Criminological, historical, regulatory  socio-psychological,
international®.

As results of the comparison of the studies mentioned have shown,
the authors studying the social conditionality do not follow certain rules,
namely: some of them study historical or international factors, others do
not do that. There is no a single system and terminology, namely: the
scholars use international and international-legal factors as synonymic
ones.
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aBToped. auc. ... KaHA. opun. Hayk. Kuis, 2012. 20 c.
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2. Groups of Factors of Social Conditionality of Criminal Liability
for Crimes against Person’s Health

Studying the issues on social conditionality of criminal liability for
crimes against person’s health (Articles 121 — 128, 130, 133 of CC of
Ukraine), we should pay attention on:

1) General factors defining the social conditionality of criminal
liability for crimes against person’s health, to which we attribute: general
social, medical, and socio-economic;

2) Legal factors, arising from legal acts directly — these are historic-
legal, internal-legal and regulatory;

3) Criminal-sectoral factors — criminal-legal and criminological.

The analysis of these factors, in our opinion, is sufficient for
determination of social conditionality of criminal liability for crimes
against person’s health.

2.1. General Factors of Social Conditionality of Criminal Liability
for Crimes against Person’s Health

General social factors justify public necessity and political
reasonableness of determination of criminal liability for crimes against
person’s health.

Changes taking place in political, economic and social domains of
our state determine the studying of the issue on formation, improvement
of law in the field of person’s health protection. Unstable society
conditions in the field of economics cause violation of human
constitutional rights and freedoms, including infringement of person’s
health. Political and social domains in Ukraine, intensification of global
economic crisis facilitate dissemination of crimes not only at the territory
of our state but outside its boundaries too. In addition to political, social
factors, health protection is influenced by religion and morality belonging
to general social factors.

Some religions in the written sources determine certain bans—
commandments. Studying this issue it has been defined that these “bans”
is established in basic world religions and religion movements:
Orthodoxy, Buddhism, Judaism; the provision of Islam do not provide
for it*°. Thus, for example, Biblical commandments mention “do not

%0 Ineitui mxepena icmamy. URL: http://www.info-works.com.ua/all/religia/3983.html
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kill”*', “do not do harm to any living thing” (Buddhism)®, Judaism
supports the same position®. According to Biblical commandment, life
and health are interconnected categories which are complementary to each
other; this is unconditional indisputable fact. Buddhism has a kind of
other taboo, the essence of which is in ban to infringe not only on person’s
life and health but also on anything (animals etc.). “Definitely, law
enforcement as an official activity of state authorities carrying out “here
and now”, within the limits of actual existing political system, can not in
any case ignore such morality that is officially declared by dominating
public groups”®*.

Both nature of social consciousness and state of public opinion
depend on moral principles of society. So, social, economic, political
processes in society, low level of moral culture and increase in number of
religion groups of aggressive purpose influences the grounds and
conditions of infringements on person’s health and other crime deeds.

Medical factors play special role as well, determining socially the
criminal liability for crimes against person’s health in a high degree,
including physical injury (Articles 121-125), blows and torments
(Article 126), tortures (Article 127) etc. Consequences caused by such
crimes influence the qualification of deeds of a guilty person. To
determine the type of physical injury it is necessary to have special
knowledge in the field of forensic medicine. So, such issues of legal and
medical nature is described in the Regulations on forensic medicinal
determination of the severity degree of physical injuries, the Procedure on
organization and carrying out medical social expertise of working
capacity loss, the Regulations on carrying out forensic medical expertise
(examination) on sexual conditions in bureau of forensic medical
expertise, the Criteria of determination of lasting working capacity in
percents, the peculiarities of employment of ill and disable people, the
Instruction on group of disability determination etc.

Thus, social necessity determines the reasonableness for maintaining
criminal liability for crimes committed by a guilty person. The right idea

¥ Bazanyk O. O., IOxumenko H. @. ®inocodis ocsiti: Hasy.-meroz. moci6. Kuis: Kommop, 2010. 164 c.
URL: http://pidruchniki.ws/12090810/filosofiya/zolote_pravilo_morali_yogo_vpliv_rozvitok_filosofiyi_osviti.

¥ Kucmok K. B., Kyuep O. M. Penirie3naBctBo: migpydsuk. 5 Buj., Bunpas. i gom. Kuis, 2009. 636 c.
URL: http://pidruchniki.ws/17670921/religiyeznavstvo/religiyniy_kult_religiyna_organizatsiya_buddizmu.

% Bikinenis. Binbna enrmkinonenis. URL: http:/ru.wikipedia.org/.

¥ Pa6inosmu C. CycrinbHa MOpalb SIK TIPEAMET eTHKHU i fopucnpyaeniii. Ilpaso Vpainu. 2011, Ne 8.
C. 173-179. URL: http://www.info-pressa.com/article-1201.html.
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is that “a crime for some people is the provision of high social and
material status, and for others — survival, protection of own rights and
interests, and for some people — a protest”®. That is why the presence of
norms in the CC of Ukraine providing criminal liability for crimes against
person’s health, is determined by a medical cause too.

In the case of causing severe physical injury, the person is done
certain harm — loss of any organ or its functions, mental illness or other
health disorder, combined with a lasting loss of working capacity on at
least one third, or abortion or irrecoverable mutilation of face. Therefore,
a person loses or may lose the possibility of social activity in society as a
personality in full meaning. This may be a precondition for the loss of the
main place of work and, consequently, loss of wages; changes in family
status, etc. In such case, the state is obliged to provide financial support to
these persons or persons taking care of them. “Financial provision of
measures for the social protection of disabled people and children with
disabilities is carried out at the expense of the state budget, including the
Social Protection Fund for Disabled Persons, local budgets, as well as
local self-government bodies by local social protection programs for
certain categories of people at the expense of local budgets (Article 10).
Material, social household and medical care of disabled persons are
carried out in the form of cash payments (pensions, benefits, single
payments), provision of medicines, technical and other means, including
printed publications with a special font, sound amplifiers and analyzers, as
well as by providing services on medical, social, labor and professional
rehabilitation, household and commercial services (Article 36).” The
provisions of the Law of Ukraine “On the Fundamentals of Social
Protection of the Disabled persons in Ukraine” are in line with the
provisions of the Convention on the Rights of Disabled Persons, which
states that “States-members undertake to ensure and promote the full
exercise of all human rights and fundamental freedoms by all disabled
persons without discrimination regardless any kind of disability”. That is
why we can also distinguish socio-economic factors, along with the
medical cause on this example.

3 Ixyxa O. M., Kupumok A. B. KpuMiHosioriuHa excriepTu3a sk 3aci0 yI0CKOHAJCHHS 3aKOHOTBOPYOTO
nporecy. bopomvba 3 opeanizoeanoio 3iouunnicmio i kopynyicio (meopis i npaxmuxa). 2003. Ne 8. URL:
http://mndc.nainau.kiev.ua/Gurnal/8text /g8 _16.htm.
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2.2. Legislative Factors of Social Conditionality of Criminal Liability
for Crimes against Person’s Health

Historical and legal factors arise from studies of the development of
national legislation on criminal liability for crimes against person’s health.
The formation of Ukrainian criminal law from the beginning of the
20" century was accompanied by the adoption of codified acts on criminal
liability, in particular the Criminal Code of the USSR in 1922, 1927, the
USSR in 1960 and of Ukraine in 2001.

Taking into account the comparative legal characteristics of these
codes, it is possible to further formulate the relevant theoretical
suggestions for improving the criminal legislation of Ukraine. Therefore,
in the current Criminal Code of Ukraine, comparing to previous national
Criminal Codes, the level of health protection of a person has been
significantly increased, new socially dangerous deeds have been
criminalized, and some features of physical injury have been specified.

Adoption of criminal legal norms proves that the state, for reasons of
social necessity, makes decisions on the establishment of certain socially
dangerous bans. Therefore, the conditionality of criminal liability is the
inclusion of a certain norm in the Criminal Code of Ukraine aimed at
protecting public relations from crimes. One of these preconditions is the
international legal factors, namely: country’s obligation to implement
international norms and standards ratified by Ukraine in national
legislation, having taking liabilities for their observance.

Person’s life and health require mandatory protection not only at the
national level, but also at the international one. That is why the
Constitution of Ukraine stipulates one of the most important provisions in
Article 9: “The current international treaties, the consent of which is given
by the Verkhovna Rada of Ukraine, is a part of Ukrainian national
legislation. The conclusion of international treaties contradicting the
Constitution of Ukraine may only be made only after the introduction of
appropriate  amendments to the Constitution of Ukraine. For the
recognition of an international document as internal legislation of
Ukraine, the consent of Verkhovna Rada of Ukraine is required. So,
Article 9 of the Law of Ukraine “On International Treaties of Ukraine”
states about ratification of international treaties by the Verkhovna Rada of
Ukraine. In accordance with this Law (Clause b of Part 2, Article 9),
international treaties of Ukraine, related to the rights and freedoms and
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duties of a person and a citizen, shall be ratified. In connection with it,
there are some international acts in Ukraine aimed at the protection of
person’s health from unlawful infringements.

International legal factors were also one of the preconditions for
criminal liability for any inequality among people. So, for the fulfillment
of its international obligations, the Law of Ukraine “On Amendments to
the Criminal Code of Ukraine on Liability for Crimes Against Racial,
National or Religious Intolerance” as of November 5, 2009 was amended
with the disposition of articles providing for criminal liability for crimes
against person’s health, in particular: Article 121, Article 122, Article 126
and Article 127 of the Criminal Code of Ukraine — “on motives of racial,
national or religious intolerance.”

So, as the results of international legislation analysis have shown,
Ukraine, in general, has provided for criminal-legal norms aimed at
person’s health protection and they meet European and world standards in
this field.

After the proclamation of independence in 1991, Ukraine took a path
of democratic society development based on the principles of the
supremacy of law and respect for human rights. Conditions are being
created for effective legal protection of human rights and fundamental
freedoms, as well as guarantees for their full and practical
implementation. One of these conditions was the creation and adjustment
of national legislation to international legal acts ratified by Ukraine. That
is why the state policy was aimed at the adoption of new laws as a
regulatory factor of criminal liability for committing crimes against
person’s health. Under the regulatory factor providing legal protection of
person’s health, the system of national legal norms regulating public
relations in the field of person’s health protection is recognized.

In our point of view, it is necessary to distinguish regulatory factors
from international ones, since the international legal factor is the basis for
determining the social conditionality of criminal liability for crimes
against person’s health in accordance with the provisions of a wide range
of legal international acts. Regulatory factors are determined by a system
of normative acts adopted and in force at the territory of Ukraine in
accordance with the provisions of the Constitution and current
international legal acts, but are determined by us as an independent factor.
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“The process of emergence of new laws (including criminal ones) has
cognition of objective patterns of social development, studying the needs
of life, practices as its precondition”®. Today, there is a wide range of
laws governing and protecting public relations in the field of person’s
health protection.

2.3. Criminal-Sectoral Factors Socially Determining the Criminal
Liability for Crimes against Person’s Health

Criminal law factors The peculiarity of criminal legal norm adoption
and its subsequent effectiveness, first of all, depends on its scientific
justification and its compliance with the interests of society and the state.
For this very reason the study of conditionality of criminal-legal
protection of person’s health is significant as providing the interests of
society, which subsequently finds implementation in the law. “The
process of legal norm genesis can be conditionally represented as follows:
public relations — living conditions — needs — interests — goals — the will of
a lawmaker — the norm™’.

We suggest distinguishing these factors from criminological ones
because studying the criminal legal factors it is necessary to analyze
criminal-legal categories, namely, such categories that are typical of the
criminal law itself, but not criminology.

Some scholars call the following criminal-legal factors: “a) the
degree of social danger of deeds; b) the presence of features, which allow
determining the homogeneity of criminal deeds; c) the possibility of
influencing the deeds by criminal-legal measures; d) implementation of
international criminal legal norms in the national legislation”® . Others:
“the degree of social danger of the deed”, “the state of normative legal
regulation”, «the possibility of influence on the actions by criminal-legal
measures” 3axomamim»; “Negative consequences (social price), in which

36 [Mamenko O. O. Illomo comianmeHOI OOYMOBICHOCTI 3aKOHY NP0 KPHUMIHAIBHY BiAIMOBINANBHICTB:
MIOCTaHOBKa TpobneMu. Teopemuuni ma npukiaoui npobremu cy4acHo20 KpUMIHAIbHOZ0 Npasa: Marepialn
Il mibxHap. Hayk.-mpakT. KoH®. (M. Jlyrancek, 19-20 kBir. 2012 p.) / ynopsan.: €. O.IluceMeHCHKHH,
1O. T'. Craposoiitosa. JIyraucek: PBB JIJIYBC im. E. O. Jlinoperka, 2012. C. 402.

¥ I'prmyk B. K. TIpoGnemu xoaudikarii KpuMiHATEHOrO 3aKOHOAABCTBA YKpainm: MoHOrpadis. JIbBi:
JIeBiB. yH-T, 1993. 173 c.

% T'opoxoscska O. B. KpuMiHanbHa BimoBiZanbHICTs 3a BOMBCTBO depe3 HeoGEpexkHicTb: aBTOped.
Jic. ... KaHa. ropua. Hayk. Kuis, 2003. 18 c.

3 Crnynpka T. I. KpuMinanpHa BilITOBiAANBHICTS 32 MEPEBUINICHHS BIaJHu a00 CIy>KOOBUX TMOBHOBaYKEHb:
Juc. ... kKaua. ropua. Hayk. Kuis, 2010. 232 c.
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. . . . . . . 40.
its social danger is manifested and those characterize its social essence”",

or “social danger”", “the degree of social danger”*?. Despite certain
differences in determination of criminal-legal factors, it is necessary to
emphasize the unanimity of scientists’ opinions regarding the
distinguishing of a “social dangerousness degree” and “social danger” of a
specific deed. The terms “social danger” and “social dangerousness
degree” as the basic features of crime were studied by many scientists,
including criminologists: A. Andrushko, O. M. Mykolenko, V. I.
Smirnov, V. V. Shablysty, N. S. Yusikova and at al. At the same time we
emphasize on these terms as fundamental factors of criminal liability for
crimes against person’s health.

Having studied various points of view on understanding of social
dangerousness, V. S. Kovalsky differentiated the basic ones: “1) this is the
ability to cause actual damage to a law-enforced object or create a threat
of causing such damage; 2) the presence of such damage (real or
potential) is estimated from the standpoint of the whole society, but not a
specific victim. For this reason the danger is called social; 3) the damage
IS so big that it threatens fundamental public values, poses a danger to
them®. The social danger of a crime is characterized by two indicators: its
nature (it is a qualitative criterion (qualitative feature), depending on
significance (public value) of the object of crime, and the degree
(quantitative criterion (quantitative feature), and is determined by the
characteristic of particular infringement, by the place, the way, the
situation of its commission, availability of certain tools, a degree of
implementation of criminal intent, and by the number of victims, etc.

In addition, scholars include the following factors to the criminal-
legal ones: “1) a significant degree of social dangerousness of this deed;
2) the negative dynamics of growth of these deeds; 3) the necessity of
criminal-legal support of a constitutional guarantee; 4) the presence of
reasons and conditions of committing a crime that can not be eliminated

% Menprnk M. I. KpumiHonoriuni Ta KpHMiHAIbHO-IIPABOBI MPOGIEMH MPOTHAIl KOpyii: aBToped.

Jc. ... I-pa ropua. Hayk. Kuis, 2002. 33 c.
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without the implementation of criminal liability”*, as well as “the

presence of socially dangerous deeds, the degree of social danger of
deeds, identifying sufficiency of features with crimes in this field, reality
of criminal-legal influence on deeds™. Thus, the material feature of any
crime, including crimes against person’s health, is social dangerousness of
a deed that causes or is likely to cause harm to person’s health.

According to the above mentioned, there is no single point of view on
determining the conditionality of criminal liability through the prism of
criminal-legal factors among the scholars at present. The conditionality of
criminal-legal factors is determined by social dangerousness of crimes
against person’s health. The previous Criminal Codes (1922, 1927 and
1960) contained articles defining responsibility for socially dangerous
unlawful deeds that did harm to person’s health, with certain stylistic
differences.

In our opinion, the criminal-legal factors defines the determination of
criminal liability for crimes against person’s health, inherent only in this
field of law by way of formulation of articles in dispositions, as well as
formulation of sanctions as generalized types and amount of penalties for
these socially dangerous deeds.

Criminological factors At present, there are some problems as for
differentiation of criminal legal and criminological factors. This is caused
by the fact that scholars (O. O. Pashchenko, M. G. Zaslavska) state that
criminological factors determine that the main reason for criminalization
of a deed is its social dangerousness, the extent of which is influenced by
public value of these public relations or social properties of consequences,
caused by this deed. In our opinion, these features are precondition for
criminal-legal factors, since they are widely used by both a theory of
criminal law and criminology, and therefore they may belong to
criminological factors.

The best suggestions are of O.V. Gorokhovska and V. A. Myslyvy,
who researching criminological factors of a certain crime (crimes) suggest
distinguishing: “a) large spreading of a kind of infringement analyzed;

“ Kupuaenko 10. B. KpuMinanbHa BiAmOBiIambHICTh 30 BUKPAICHHS eIEKTPHYHOI a00 TEIIOBOi eHeprii:
aBToped. AuC. ... KaHA. I0pHUI. HayK. [lHinponeTposcbk, 2009. 20 c.

* Mucnupuii B. A.  3n0unHn npoTu Oe3MeKku JOPOKHBOTO PYyXy Ta eKCIUIyartallii TpaHCTOPTY
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b) a level, structure and dynamics: c) reasons and conditions”*, as well as

“wide-spread nature of deeds subjected to criminalization, a level,
structure, dynamics of such torts, a guilty person, a scope of caused harm,
reasons and conditions contributed to torts, prediction of reasonableness
of deed criminalization”™"’.

Therefore, in order to outline the criminological factors, it is
necessary to establish the status, structure and dynamics of crimes against
person’s health, preceded the adoption of the Criminal Code of Ukraine in
2001.

According to the statistical data analysis of the Department of
Information and Analytical Support of the Ministry of Internal Affairs of
Ukraine on the number of crimes against person’s health in Ukraine for
the period of 1997-2000, the conclusion can be made that the structure of
crime constitutes intentional grave physical injury (Article 101 of the
Criminal Code of 1960) Thus, during 1997, in comparison with other
crimes against person’s health, 43.88% were brought to criminal liability;
in 1998 — 38.62%; in 1999 — 41.11%; in 2000 — 41.42%.

The structure of crimes of intentional physical injury of middle
gravity (Article 102 of the Criminal Code of 1960), compared with other
crimes against person’s health is as follows: for 1997 — 43.88%; 1998 —
47.2%; 1999 — 46.55%; 2000 — 46.69%.

The structure of crimes of intentional grave or physical injury of
middle gravity caused in a state of intense emotional distress (Article 103
of the Criminal Code of 1960), as compared with other crimes against
person’s health is as follows: for 1997 — 0.7%; 1998 — 0.71%; 1999 —
0.5%; 2000 — 0.47%.

The structure of crimes of intentional grave physical injury in excess
of the boundaries of necessary defense (Article 104 of the Criminal Code
of 1960), compared with other crimes against person’s health is as
follows: for 1997 — 1.4%; 1998 — 1.49%; 1999 — 1.33%; 2000 — 1.28%.

The structure of crimes of careless grave or physical injury of middle
gravity (Article 105 of the Criminal Code of 1960), as compared with
other crimes against person’s health is as follows: for 1997 — 3.59%;
1998 — 4.15%; 1999 — 4.04%; 2000 — 3.5%.

* Topoxoscbka O. B. KpumiHampHa BiNOBiZaibHICTH 3a BOMBCTBO Hepe3 HEOOEPEXKHICTH: aBTOPEd.
JMC. ... KauJ. opua. Hayk. Kuis, 2003. 18 c.

" Mucrueuii B. A. 3nounHu poTH O€3MEeKH JTOPOKHBOTO PYXY Ta €KCILTyaTarlii TPaHCTIOPTY (KpUMiHAJIBHO-
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The structure of crimes of intentional trivial physical injury
(Article 106 of the Criminal Code of 1960), compared with other crimes
against person’s health is as follows: for 1997 — 4.9%; 1998 — 5.96%;
1999 — 5.26%; 2000 — 5.44%.

The structure of crimes of blows and torments (Article 107 of the
Criminal Code of 1960), as compared with other crimes against person’s
health is as follows: for 1997 — 0.7%; 1998 — 0.82%; 1999 — 0.57%;
2000 - 0.59%.

The structure of crimes on contamination with sexually transmitted
infections (Article 108 of the Criminal Code of 1960), as compared with
other crimes against person’s health is as follows: for 1997 — 0.82%;
1998 — 0.81%; 1999 — 0.52%; 2000 — 0.44%.

The structure of crimes of contamination with the human
immunodeficiency virus (Article 108-2 of the Criminal Code of 1960),
compared with other crimes against person’s health is as follows: for
1997 — 0.07%; 1998 — 0.2%; 1999 — 0.08%; 2000 — 0.12%. Table 1.1.
shows the dynamics of crimes against person’s health (in percentages)
during 1997-2000.

Table 1.1

Article Years
number 1997 1998 1999 2000
101 27.4 22.5 25.4 24.69
102 24.57 24.66 25.79 24.96
103 30.52 28.53 21.33 19.6
104 26.32 26.1 24.59 22.93
105 24.17 26.07 26.89 22.5
106 23.51 26.63 24.95 24.89
107 27.15 29.35 21.85 21.6
108 32.64 30.13 20.54 16.66
108-2 16.04 40.74 18.51 24.69

Thus, according to statistics on crimes against parson’s health, it can
be stated that these indicators are a precondition for criminalization of
these deeds in the Criminal Code of Ukraine in 2001. During four years
(1997-2000 years), the statistical curve is as follows:

Intentional grave physical injury (Article 101 of the Criminal Code
of 1960): in 1997, 7,602 was registered, in 1998 — 6,243, which is less by
8.6%; in 1998, the curve increased by 17.87%; in 1999 there was a
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decrease of the level to 12.87% and in 2000 — to 2.76%. So, the indicators
of intentional grave physical injury were quantitatively changed in 1998;

Intentional physical injury of middle gravity (Article 102 of the
Criminal Code of 1960): in 1997, 7,603 was registered, in 1998 — 7,630,
which is less by 0.3% compared with the previous year; in 1998 — less by
4.58%, compared to 1999, the indicators increased by 3.12% and in
2000 — by 6.6%.

Intentional grave or physical injury of middle gravity caused in a
state of intense emotional distress (Article 103 of the Criminal Code of
1960): in 1997, 123 was registered, 115 (6.5%) in 1998; 1999 — 25.2%j;
the level of this crime significantly decreased during 1999-2000 — 6.14%;
2001 — 11.39%.

Intentional grave physical injury in excess of the boundaries of
necessary defense (Article 104 of the Criminal Code of 1960): in 1997,
244 was registered, in 1998 -242, which is by 0.8% less than in the
previous year, the same tendency was observed in following years: 1999 —
5.78%; 2000 — 6.57%; 2001 — 33.8%.

Careless grave or physical injury of middle gravity (Article 105 of
the Criminal Code of 1960): 623 was registered in 1997, in 1998 — 672,
which is 7.86% compared to the previous year; 1999 — 3.12%, and in
subsequent years the level of crime has increased significantly: in 2000 —
16.3%; 2001 — 11.03%.

Intentional trivial physical injury (Article 106 of the Criminal Code
of 1960): in 1997, 815 was registered, in 1998 — 964, that is, the increase
of cases by 13.27%, while in subsequent years, the crime rate for this
crime has increased: 1999 — 6.23%; 2000 — 0.22%; 2001 — 16.87%.

Blows and torments (Article 107 of the Criminal Code of 1960): 123
was registered in 1997, 133 in 1998, 133 in accordance with the above-
mentioned data, the level of crime increased by 8.1%, later on the increase
in a level of crime has decreased: 1999 — 25.56%; 2000 — 1.01%; 2001 —
16.32%.

Contamination with sexually transmitted infections (Article 108 of
the Criminal Code of 1960): in 1997, 143 was registered, in 1998 — 132,
which is 7.6% less than in the previous year; in 1999 the indicators
decreased by 31.81%, in 2000 — by 18.88%, and in 2001 — by 87.61%.

Contamination with the human immunodeficiency virus (Article 108-2
of the Criminal Code of 1960): in 1997, 13 cases were registered, in 1998 —
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33, which is 153.84% more than the previous one; 1999 — 54.54%; 2000:
33.33%; 2001 — 12.90%.

According to the study results on criminal-legal factors of crimes
against person’s health causing criminal liability, it is determined that the
social dangerousness of these crimes, resulted in harm to person’s health,
influences criminalization of a deed. The criminological factors of these
crimes include those factors that preceded the adoption of the Criminal
Code of Ukraine in 2001, so, criminalization of crimes against person’s
health is affected by the following:

— Spreading of infringements on person’s health in society;

— Dynamics of crimes against person’s health at the territory of our
state;

— The structure and status of the crime — the indicators of crimes
against person’s health during the time analyzed remain the stable,
although, too high.

CONCLUSIONS

Determination of factors defined the necessity for adoption of some
criminal-legal bans is a precondition for criminalization of a certain deed,
as a result of which its relevant consolidation in the normative-legal act is
carried out, namely in the Criminal Code of Ukraine. For declaration of
social conditionality of crimes against person’s health, the following
factors are distinguished: historical (the development and formation of
Ukrainian criminal legislation was carried out by using works of the
Criminal Code of the USSR of 1922, 1927, the USSR in 1960), general
social (the influence of religion and morality on the formation of social
necessity and political reasonableness of establishing criminal liability for
crimes against person’s health), medical (special knowledge in the field of
forensic medicine made it possible to carry out the division of physical
injuries according to their types), socio-economic (loss of social activity
as a full member of society and budget costs associated with the treatment
and rehabilitation of such person), international legal (the adoption of
criminal legal norms through the implementation of international norms
and standards in national legislation), regulatory (the system of national
legal norms regulating public relations in the field of person’s health
protection), criminal-legal (social dangerousness of crimes and their
subsequent formulation in disposition of articles and sanctions as
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generalized types and amount of punishment for those socially dangerous
deeds) and criminological (spreading of infringements on person’s health
In society, their dynamics, structure and status of crimes). As a result of
analysis of the indicators of crimes against person’s health before
adoption of the Criminal Code of Ukraine in 2001 it was established that
the indicators are stable, although, too high

SUMMARY

In the study of the issue on social conditionality of criminal liability
for crimes against person’s health it is suggested to distinguish: historical,
general social, medical, socio-economic, international-legal, regulatory,
criminal-legal and criminological factors, the analysis of which is
sufficient for determination of social conditionality of criminal liability
for crimes against person’s health.
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THE PATIENT’S RIGHTS TO PROPHYLACTIC MEASURES

Klimenko O. V.

According to the official statistics of the Ministry of Health of
Ukraine, there is a difficult situation with the state of population’s health
in the country, the main indicators of which such as an average life
expectancy, mortality and illness level, are far from optimistic and have a
tendency to deteriorate in the recent years.

Insufficient financing does not allow the Ukrainian budget medicine
to provide the population with a necessary level of medical care, including
prophylactic measures.

The purpose of the study is to identify the actual state of the patient’s
rights to prophylactic measures with the goal of reforming a health care
system in a modern Ukraine.

Before defining the concept of «the patient’s right to prophylactic
measuresy, it is important to find out what prophylactic measures and
patient are as well as the rights of people to prophylactic measures in the
field of medical health care.

Thus, prophylactic measures are an essential component of the health
care system, which is mainly aimed at forming the social-medical
activities and motivating people to maintain a healthy lifestyle.

These measures are enshrined in the Article 6 of the Law of Ukraine
“The Fundamentals of Ukrainian Law on Health Care”, which states that
every citizen has the right to health care, which includes:

a) Living standards, including food, clothing, accommodation,
medical care and social services and welfare which are necessary for
supporting human health;

b) Safe environment for life and health;

¢) Sanitary and epidemic well-being of the territory and community,
where a person lives;

d) Safe and healthy working, studying, domestic and resting
conditions.

All of the examples mentioned above are the examples of citizen’s
rights to general prophylactic measures in the field of health care. If we
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are talking about the patient’s right to prophylactic measures, it is
important to define who the patient is.

Patients (from Latin patiens — those who bear, suffer) — is a person or
any living creature, who obtains medical assistance, is under medical
observation and/or receives treatment for any illness, pathological
condition or any disorder of health and life-sustaining activities, as well as
uses medical services regardless the presence of the disease.

Accordingly the patient’s right to prophylactic measures involves
only those measures related to indirect references of people to the medical
assistance or services. The basic medical prophylactic measures are
medical examination, vaccination and rehabilitation.

Medical examination is an active dynamic monitoring of the
population’s health state, which includes a complex of prophylactic,
diagnostic and medical-treatment methods.

Initially, the principles and methods of medical examination were
used to fight socially-dangerous diseases like tuberculosis, syphilis,
trachoma and etc. Nowadays the medical examination method is being
used to monitor pregnant women, children, employees in the leading
industrial and agronomic production, and patients with chronic diseases.

The main goal of medical examination is to protect and strengthen
the population’s health, prevention of diseases, the reduction of disease
incidence, disabilities, mortality and achieving high life expectancy.
Medical examination is included as a component in the large system of
disease prevention, implemented by the state and the society.

Medical examination includes: a yearly medical examination with a
laboratory-instrumental research to detect illnesses on early phases, as
well as the examination of individuals who tend to have risks of certain
ilinesses development; additional examination of those, who are in need
of it using modern diagnostic methods; identification of every person’s
health state; realization of medical-treatment set of measures to help
patients and people with risk indicators and further systematic observation
of their health state.

Approximately such a scheme of yearly medical examination of
examination groups with the indication of nosological forms, the
frequency of examinations, doctors of multiple specializations,
recommended laboratory researches, and medical-treatment methods as
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well as criteria of the effectiveness of medical examinations existed in the
USSR.

A district pediatrician examined all children of his/her district every
year: the frequency of children examinations in their first three years of
life depended mainly on their age and health status when they were born.
A surgeon (orthopedist), otorinolarinogist, ophthalmologist examined the
children in their first year of life, from 3 to 5 years, before they entered
school, in 3" 6™ and 8" grades, neurophatologist — in the first year of
their life, before they entered school and in 8" grade, other specialist
conducted examinations only by indications. Every year the examination
of teeth and oral cavity was conducted by paramedical staff followed by
further sanitation of the dentist. Anthropometry, the determination of the
acuity of the eyesight and hearing, tuberculosis tests, preliminary
evaluation of neuropsyhic development were also conducted by the
paramedical staff. Compulsory medical examinations of children and
teenagers include: blood analysis, general urine analysis and the feces
analysis to detect helminthes eggs, and arterial pressure measurement
(from 7 years), and the X-ray of the chest (from 13 years). The pupils of
8th grade got their blood type and rhesus-factor determined.

A district therapeuist (who is the therapeuist of both territorial and
industrial areas) examined all registered adult population every year.
A pre-medical examination treatment was conducted, which included
measuring the height and weight of the body, arterial pressure
measurement, the acuity of eyesight and hearing, pheumothatchometry.
Gynecological examination of women with compulsory cytology was
conducted from the age of 18; electrocardiography — from 15 to 40 once
every three 3 years, after the age of 40 — every year; mammography for
women — once every two years after the age of 40. Fluorography of the
chest plate was conducted differentially, but not less that once every three
years, in case of a high level of tuberculosis incidents occurring on a
particular territory — every year. This list was compulsory™.

Currently medical examination of Ukrainian population is not
compulsory for the citizens; only the duty of health care agencies to create
conditions so that everybody who wants to undergo a medical
examination could do it; no one can force citizens to undergo it; they must
be interested in undergoing a medical examination themselves and find
free time to undergo it. A similar situation is with prophylactic
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vaccinations. The necessity of vaccinations should be considered as the
state’s responsibility to create certain conditions for vaccinations; it is not
the obligation of citizens to undergo general vaccination.

The question about correlation between conducting medical
examinations and the right to consent on medical intervention is still
opened (Article 43 of the Fundamentals of Ukrainian Law on Health Care:
the consent of an objectively informed legally-capable patient is necessary
to use certain methods of diagnostic, prophylactic measures and treatment.
Part 3 of Article 284 of the Civil Code of Ukraine also requires providing
medical assistance for natural persons, who reached the age of 14 only
with their consent).

The reducing of prophylactic activity in prophylactic treatment
establishments caused a significant loss of human and material recourses.
The lack of general medical examination programs influenced the
supervision on health state of work-capable population and, especially,
working population®.

In 2010 in Ukraine the medical exanimation can obtain a new
development. The Ministry of Health of Ukraine issued the Order “On
Medical Examination of Population™.

When conducting a medical examination of adults the heights, weight
and arterial pressure measurements, analysis of urine and feces, chest
plate X-ray, mammography and the ultra-sound examination of prostate
for men must become compulsory. It was decided that the district or
family doctor had to plan a medical examination for all citizens living in
the service area, and made a list of all who underwent medical
examination.

The price of such medical was 6 billion UAH. These conditional
6 billion UAH in calculation per 30 million work-capable people meant
200 UAH (25 dollars) per one person. There is barely enough money to
conduct urine and feces analysis. And there is nothing for mammography,
ultrasonography and x-rays because these procedures have been paid
procedures for a long time;

In addition, in 2011in Ukraine the reform of a health care system was
started. Its first goal was to test a new, optimized model of health care
under the conditions of trial projects in specially determined districts.
A full-scale reform was conducted in 2013.

Y Jlopopees M. A. CoBepleHCTBOBAHHE MCIAHCEPU3ALMH PaGOTAIOMEro HACEICHHS B YCIOBHAX
MOJIEpHHU3AINH 3paBooxpaHenus. Jucc. kana. men.H. — M., 2010. — C. 168.
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Before the reform, we had a primary link in the form of POPs
(paramedic-obstetrician posts), village medical ambulatories, district
hospital, ambulance stations, clinics with district doctors and specialist
doctors, CDH (center district hospitals), city and regional hospitals and
clinics, specialized hospital dispensaries and centers.

As a result of the reform, it is planned to close almost every district
and regional clinics, reduce CDH to its minimum, leaving only emergency
medical care as their main function, to close a big amount of hospitals,
and replace them with several dozens of family doctors who are
specialized in medical healthcare, village ambulatories must be renamed
into the ambulatories of family medicine and every one of them should
have a family doctor. All main qualified medical care should be
transferred to TMA (territorial medical association), which will be located
in the biggest district centers (one TMA for 3-4 districts) and regional
centers.

According to the reform, the medical examination should be
conducted by family doctors, whose functional duties are observing
children from the first years of their life and adults, health improvement,
vaccination, and educating people in leading a healthy way of life. It
should be mentioned that the work hours of the family doctor are
significantly longer than his/her actual abilities, and all of this is
combined with their low wages. This means that medical examination,
instead of being a symbol of prophylactic medicine, has become a great
profanation which costs 6 billion. Doctors formally conducted medical
examination. However, if the diseases had been detected, this would have
not caused the treatment and provision of certain medicines due to lack of
money in the state’s budget.

Maybe it is necessary to implement laws on medical examination
undergoing, which will set the more difficult conditions for citizens, who
do not care about their health state, in relation to insurance, lending,
employment, education and etc.

However, if there is no health and there are no funds for medical
treatment, surgery or expensive effective medicine, than a person has only
one way — to lie to the state, that they are perfectly healthy while buying
medical certificates.

So, doctors believe that the plans of the MOH are impossible, from a
legal point of view. For the majority of the population there are no labor
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obligations in relation to medical examination undergoing, just like it was
in the USSR. Making people forcefully undergo medical examination is a
very hard task to accomplish. The government hopes that family doctors
will recommend their patients to undergo a medical examination.
However, the institution of a family doctor is not developed enough in
Ukraine.

One of the main problems of Ukrainian family medicine is financing
one. In the primary care establishments only up to 30% of patients start
and completely finish their treatment and only 50% in rural areas®.

The share weight of amounts for maintaining healthcare
establishments, which provide first-aid medical-sanitary treatment, is less
than 10% of the general amount of expenses on healthcare that,
considering the poor level of material and technical support, is absolutely
insufficient.

Staff provision is also an important problem of the family medicine
in Ukraine. Although there is a rather high number of graduates, only a
small amount of them remain to work in a medical field, which is mostly
explained by low wages, the lack of social guarantees and the conditions
for young professionals. We should also note that forced sending of young
professionals to work in healthcare establishment does not bring any
expected positive results. A significant rise of the outflow of paramedical
professionals to neighboring countries is being observed, where the wages
for similar work are much higher (in countries like Poland, Czech
Republic, Russian Federation and Belarus).

The stuff provision problem is not only associated with training of
family doctors, but also family nurses, which is the most specific part of
the reform. First of all, there is a lack of training for family nurses in our
educating establishments, and secondly, there are not proper advanced
training courses for them.

Moreover, family medicine provides that every doctor must treat
1200 individuals, and nurses must treat 600 individuals each year. This
means that for every family doctor there should be two family nurses, but
that is not true. The main issue here is not in insufficient number, but in
the fact that the organization of work in our clinics is the same as it was
before— with an irrational split of work forces.

? I'pumman J1.Cemeitubiii Bpau: Mug win peansrocts? / 310pos’s Vrpaiu. — Ne 18. — Centsiops. — 2008, —
C. 62.
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Basic analysis can be conducted in the primary sanitary-medical
treatment establishments (in ambulatories), namely: the analysis of blood,
urine, the level of glucose in blood. If there is a necessity in a further,
more detailed examination and consultation, the first-aid doctor (family
doctor, therapeuist, pediatrician, and obstetrician-gynecologist) gives
referrals to the medical establishment of the secondary level. The amount
of needed examinations is determined by the patient’s illness.

As we could see, medical examinations, conducted by a family
doctor, have a miserable scope of examinations and a medial examination
by the specialist is not provided. Although the family doctor is being
defined as a super-doctor of a new formation, who knows both therapy
and gynecology, pediatrics and neurology, ophthalmology, surgery and
psychiatrics and other fields of medicine. However, in reality, he/she just
turns into a paramedic of a general profile.

Often the examples of rural doctors are given to justify the positions
of family doctors, rural doctors who worked at village areas in the 19"
century. At that time medicine used to be at another level of development
and there were not any specific medical specializations.

Such a state as Ukraine cannot fully finance the healthcare industry;
not any budget will be enough to fully cover it. We can completely forget
about soviet-type medicine, which was funded from the state’s money.
And the family medicine, first of all, provides for a change in distribution
of funds. We cannot take the way of financing highly specialized
establishments (which are expensive), so it is necessary to change the
approaches for providing medical treatment.

In international practice there are several types of family doctors’
work. It is too early to decide how the Ukrainian family doctor is going to
work. The essence is in the fact that the funds are being redistributed per
each citizen with whom a doctor works, and not for an in-patient bed, like
it was in the previous system**.

In practice this means that the doctor is interested in healing the
patient, and so that the patient stays healthy for a long time (if the patient
is not ill, the money is still distributed. Half of them are going to

3 Xeuciok O.M. PosButok cimeitnoi memunuan | 310poB’st Hacenenus // O.M.Xsuciok, A.P.Koporm,
O.M. 3aiines // [Ipo6ieMu cydacHOi MeanaHOT HayKH Ta ocBiTh. — 2009.— Ne 4, — C.5-9.

4 Ilpobremyl opraHnM3anMy JUCHaHCEpHOTO HaOmoxeHus nereil cenbckoil mectHoctH / H.M. Kopenes,
JLIIL. Bynara, A.M. Komomueri [u ap.] / AxTyanabHi THTaHHS BHYTPIMIHBOT MEIUITHHU B TPAKTHII CIMEHHOTO
JKaps: Marepiaqd HayK.-TpakT. KOH(. 3 MikHap. ydactio, 4-5 xoBTHa 2006 p., Xapkis / M-Bo 0XOpoHH
310poB’s YKpaiuu [Ta in.]. — X.: Xapk. akaz. micasauri. ocsitu, 2006. — C. 37-38.
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additional wages, and the other half goes for the family ambulatories
equipment). In modern hospitals the doctor’s wage depends on the amount
of a number and time of patient’s staying in the ward, which means that
currently it is profitable for the doctor to treat their patient slowly and
ineffectively.

The turnover of funds, allocated to every citizen, is a fund, which is
either fully or partially being run by a family doctor. He/she can only
direct them, but they do not actually belong to him/her. Theoretically, if
he/she has already treated a patient, the allocated money is still in the
fund. If the case requires specialized assistance, then it will be funded
from the same fund. Here it is possible see the family doctor’s interest not
to refer a patient to a certain specialist, even if it is needed. For example, a
salary of a family doctor varies from 1650 UAH to 6500 UAH and
depends on the amount of money, which is left in the fund.

Maybe, it would be easier to go to see a doctor since a person would
know where and from whom specifically it is possible to receive help. If
some specific assistance is needed, this is a family doctors’ care.

This is how the principle of stages will be conducted; 70-80% of
referrals will go under the competence of family doctors — the first-aid
level. 20% of them are going to stationary hospitals, where they get help
from specialists. This is the secondary level. 10% of them, who need
treatment in institutions and clinics, are most likely patients with rare or
severe complicated diseases — this is the third level of assistance.

And if the patients really want to get a certain specialists’ assistance,
they can obtain it even without a reference of a family doctor, but on a
paid basis.

Vaccination is injection of antigenic material with the goal of
asserting immunity to an illness, which will prevent infection and weaken
its consequences.

According to the Annex to the Order Ne 48 of MOH of Ukraine on
03.02.2006 “On the procedures of conducting prophylactic vaccinations in
Ukraine and the control of quality and circulation of medical immune-
biological drugs” (hereinafter referred to as the Ne 48 Order of MOH), the
following vaccinations against certain illnesses are included to the
schedule, made in such ages: tuberculosis — 3-7 days, 7 and 14 vyears;
hepatitis B in the first day, the 1% and 6™ month of life; diphtheria on the
3 4™ 5" 18™ month, and then every 10 years; whooping cough 3, 4, 5,
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18 month; tetanus 3, 4, 5, 18 months, 6, 14, 18 years, then every 10 years;
poliomyelitis inactivated (dead) vaccine: 3,4 month, oral (alive) vaccine:
5, 18 month, 6, 14, years; hemophilic infection 3, 4, 5, 17 month; measles
12 month, 6 years; rubella 12 month, 6 years, 15 years (for girls);
parotiditis 12 month, 6 years, 15 years (for boys).

Mandatory vaccinations (although one could refuse from them, as we
could see below) are only vaccinations consolidated in the Law of
Ukraine “On Protection of Citizens from Infectious Diseases” (Article 12)
and in the Law of Ukraine “On providing sanitary and epidemiological
well-being of the population” (Article 27) against diphtheria, whooping
cough, measles, poliomyelitis, tetanus and tuberculosis. As we could see,
vaccinations against hepatitis B, hemophilic infections, rubella and
parotitis are not mandatory, although they are included in the vaccination
calendar. Unfortunately, this fact is unknown to most of parents, which
are being asserted in the hospitals that all of the vaccines included in the
calendar are «mandatory». However, the illegality of including these
vaccinations to the calendar is well-known in the MOH and the
Verkhovna Rada of Ukraine: a good illustration of this is an attempt in
June of 2007 to «drag in» a law this addition to the list of mandatory
vaccinations, the vaccinations against Hepatitis B, hemophilic infection
and rabies.

In the same order Ne48 MOH officially recognizes the possibility of
two types of undesirable consequences of vaccinations: reactions (clinical
and laboratory signs of unstable pathological functional changes in the
organism, which appear because of the effects of vaccinations) and the
complications (“long-lasting functional and morphological changes in the
organism, which go beyond the limits of physiological fluctuations and
result in major violations of health state”).

Therefore, the Law of Ukraine “The Fundamentals of Ukrainian Law
on Health Care” (Article 42) prohibits medical interference (the use of
diagnostic methods, prophylactic or treatment, associated with the
influence on the human organism), when it could harm the health of the
patient. However, practice shows that this does not prevent vaccines from
endangering the health of children and adults.

There are also contradictions to vaccinations. In the order Ne 48 of
MOH it is repeatedly emphasized on the importance of the accounting of
contraindication: “The vaccines are only allowed to be done if.... they
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meet the indications and contraindications about their injection”. All
newborn babies who do not have contraindications are obligated to have
vaccinations. However, as we could previously see «all newborns» get
vaccines from hepatitis and tuberculosis, according to the vaccination
calendar, while they are in the maternity clinic, in the first days or even
hours after being born, and among the contraindications, we could see the
following ones in the same order:

— Severe complications from the previous dose in the form of
anaphylactic shock;

— Allergies to any components of the vaccine;

— Epileptic seizure syndrome with convulsion twice a month and
more often;

— Complicated reactions to previous vaccine injections;

— Tuberculosis infections;

It is clear that none of these diagnoses could be either confirmed, nor
could it be disproved for a baby:

— The «previous doze is absent in the baby, that is why no one could
guarantee the absence of anaphylactic shock or any “complicated
reaction” as a response to the vaccine;

— No baby is examined for a sign of an allergic reaction “to any
component of the vaccine” (since the vaccine contain a lot of dangerous
components, including such well-known allergens, as protein compounds,
mercury, phenol, etc.);

— The presence of a newborn epileptic syndrome — the frequency of
convulsions can not be predicted at birth;

— And, of course, none of the babies could be examined for
tuberculosis infection.

Consequently, all of the contraindications mentioned above and
“predictably” documented by MOH, in relation to babies, can not be
completely checked. However, even elder children, who have already
received vaccinations, are not insured from more tragic consequences,
because, for example, toxic substances, included in the vaccine, with
regular injection, can show the so-called cumulative (accumulation)
effect. This property of vaccines in the MOH documents is not shown in
any way; such risk factor as a number of vaccines that have been already
injected in a children, is not included in the contraindications. As a result
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the second, third or even the last of “mandatory” vaccinations could be
fatal, although the previous ones were absolutely “normal”.

In case the health state deterioration related to the vaccination, one
should see a doctor, who is financially and administratively independent
from the clinic that did the vaccination. Otherwise, the diagnosis may not
be objective (which means that the treatment could not be adequate), just
“not to spoil the reputation of the clinic”.

The doctor is obligated to fully provide information about the
possible negative consequences of vaccines in the full extent and timely,
which means before the vaccinations are done. This is regulated by:

— The Civil Code of Ukraine (Article 302 “A natural person has the
right to freely collect, store, use and disseminate information™);

— The Law of Ukraine “The Fundamentals of Ukrainian Law on
Health Care” (Article 6 “Every citizen of Ukraine has the right to.... be
reliably and timely informed about the state of their health and the state of
population’s health, including the existing and possible factors of risks
and their stage»; Article 39 “The doctor is obliged to inform the patient in
a clear form the aim of conducting recommended treatment measures....
And also the risks for the patient’s life and health”;

— The Law of Ukraine “On the Protection of Childhood” (Article 6
“...the state uses the measures to provide all layers of society, in
particular parents and children, with the information about healthcare”

-The Law of Ukraine “On Information” (Article 5 «The main
principles of informational relations are: the guarantee about the rights to
be informed, openness, and the availability of the information, the fullness
and the preciseness of the information”; Article 9 “All citizens of Ukraine
have the right to information, which provides the possibility to freely
access the information, necessary for them to realize their rights”;
Article 29 “The access to open information is ensured by freely providing
interested citizens with it”, Article 30 “Information about medical services
cannot be referred to.... confidential information™);

— The Law of Ukraine “On Protection of Population from Infectious
Diseases” (Article 12 “Medical employees, who conduct prophylactic
vaccinations are obliged to provide objective information to individuals
who undergo vaccination or to their legal representatives about the
effectiveness of prophylactic vaccinations and what the possible post-
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vaccination complications are. Individuals from the age of 15 to 18 years
undergo vaccination ... only after provision of objective information....”);

— The Law of Ukraine “On protection of sanitary and epidemic well-
being of the population™ (Article 4 “Citizens have the right to objective
and timely information about the existing and possible risk factors for
their health state and their extant™);

— The Constitution of Ukraine (Article 50 «Every citizen is
guaranteed to have the rights to have free access to the information about
the state of the environment, the quality of food products and household
items. This kind of information cannot be confidential.”);

— The Law of Ukraine “On Protection of Consumer Rights»
(Article 41 “Consumers during the purchase or the use of products, sold at
the territory of Ukraine, have the right to... necessary, accessible, accurate
and timely information on the products”; Article 6 “The seller (the
manufacturer, the executor) is obliged to provide information about this
product.”; Article 15 “The consumer has the right to be provided with
necessary, accessible, reliable and in-time information about the product.
The information should be provided to the consumer prior to the
consumer buying the product or ordering work (services). Information
about the products must include... information about the components that
are harmful for the health and precautions regarding the use of individual
products; a remark of existence in the components of genetically-modified
components. Talking about the products, that may be life-threatening to
the health of the consumer, the manufacturer (the executor, seller) is
obliged to provide the consumer with the information about the products
and possible consequences of their consuming (using)”;

— The International Code of Medical Ethics (“The doctor must be
absolutely honest with the patients”);

— Convention for the Protection of Human Rights and the Dignity
regarding the application of biology and medicine (Convection on human
rights and biomedicine) — Article 5 “...a person is provided in advance
with relevant information about the goals and the nature of intervention,
as well as its consequences and risks™;

— Convention on Children’s Rights (Article 24 «State members... use
measures on....the provision of information to all layers of society, in
particular parents and children, regarding the health of children, hygiene,
sanitation of the child’s environment and the prevention of accidents.
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Vaccinations, as well as other procedures (such as the tuberculosis test,
fluorography, blood analysis, etc), are types of medical aid that could be
declined”);

— The Civil Code of Ukraine (Article 284 “Granting medical aid to a
natural person, who reached the age of 14, could only be done with
consent ....A natural person in full legal age ....has the right to decline
from the treatment”);

— Convention for the Protection of Human Rights and the Dignity
regarding the application of biology and medicine (Convection on human
rights and biomedicine)

— Article 5 “Any intervention in the field of health could only be
done after an informed free-will consent of the relevant individual. The
relevant individual could withdraw from his/her consent at any time
without any obstacle”; Article 6 “According to the legislation, if a minor
person is not legally capable to give his/her consent to medical
intervention, it could only be carried out with the permission of their
representative. Vaccinations are a method of prophylactic measures,
which is quite risky”;

— The Law of Ukraine «The Fundamentals of Ukrainian Law on
Health Care» (Article 42 «Risky methods.... of prophylactic
measures....are considered appropriate, if they are....being used with the
consent of a patient who is informed about their possible negative
consequences”; Article 43 “The consent of an informed patient is
necessary for the use of... prophylactic methods.... Regarding the patient,
who has not reached the age of 15, medical intervention is carried out
with the consent of his/her legal representatives”

The possibility of refusal from the injections of vaccines is directly
enshrined in the law:

— The Law of Ukraine “On Protection of Population from Infectious
Diseases” (Article 12 “Full-aged legally capable citizens get prophylactic
vaccinations only with their consent... Individuals, who have not reached
the age of 15....get vaccinated with the consent of their parents.
Individuals of 15 to 18 years old get prophylactic vaccinations with their
consent and with the consent of their parents...The information about...the
refusal from prophylactic vaccinations are subject to statistical recording”.
If the person and (or) their legal representatives refuse from mandatory

208



prophylactic vaccinations, a doctor has the right to take an appropriate
written confirmation from them.

It is enough to leave the refusal in written form in your local hospital
(or send it there as a recommended letter with a statement about of its
delivery) in one copy, if a child is not attending kindergarten or school»;

— The Law of Ukraine “On Protection of Population from Infectious
Diseases» (Article 12 “If the person and (or) his/her legal representatives
refuse from mandatory prophylactic vaccination, the doctor has the right
to take an appropriate written confirmation from them, and if they refuse
to give such confirmation — to testify it by the act in the presence of
witnesses.

If the refusal is made while attending a maternity hospital, a
kindergarten or a school, then it is necessary to give a copy of the refusal
with the acknowledgment to the administrator of the establishment, as
well as to other persons, who can participate in the vaccination procedure:
obstetrician, a school nurse, a teacher and others. A separate copy of the
refusal is necessary to put in the child’s school diary (with the ability to
present it if required), and a child should be educated how to behave
appropriately.

At the same time, medical staff of the clinic cannot demand the
inclusion of additional points in the refusal of vaccinations: about the
refusal of parents from treatment, about the parent’s responsibility for the
consequences of the illnesses and etc. The form of the refusal is not
defined by law, and parents should not support such self-initiated activity
of the clinic, because medical aid could be needed in situations not related
to vaccinations.

Refusal from the acceptance of non-vaccinated children into the
kindergarten or school is considered illegal. Even one of the Laws of
Ukraine prohibits non-vaccinated children to attend children
establishments”: the Law of Ukraine “On Protection of Population from
Infectious Diseases” (Article 15 «Children, not attended prophylactic
vaccinations according to the vaccination calendar are prohibited to attend
children establishments”).

However, a number of other laws (and especially the Constitution,
having the highest legal force — Article 8) establish the absolute right to
education for every child:
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—The  Constitution of Ukraine (Article 53 “Everyone has the right
to education. Full comprehensive secondary education is compulsory™);

— The decision of the Constitutional Court of Ukraine from
04.03.2003 Ne 5-rp/2004 (“The availability of education as a
constitutional guarantee of the realization of the right to education...
means, that no one could be refused in their right to education, and the
state must create opportunities to exercise this right”);

— The Law of Ukraine “On Protection of Childhood” (Article 19
“Every child has the right to education”);

— The Law of Ukraine “On General Secondary Education” (Article 2
“...ensuring the rights of citizens for the accessibility of the general
secondary education which should be absolutely free”; Article 6 “...To
Ukrainian citizens independently... on...the convictions...or any other
features the accessibility of the absolutely free general secondary
education is provided...”);

— The Law of Ukraine “On Pre-school Education” (Article 2
“...ensuring of the child’s right to have accessible free pre-school
education”; «Article 6 «...the accessibility for every citizen to educational
services, given by pre-school education system...”);

— The Law of Ukraine “On Education” (Article 3 “Ukrainian citizens
have the right to have free education in every state education
establishments, regardless of...worldviews...health state and other
circumstancesy; Article 6 «Main principles of education in Ukraine are:
the accessibility for every citizen of all forms and types of educational
services provided by the state”);

— The First Protocol of the Convection On Protection of Human
Rights and Fundamental Freedoms (Article 2 “No one could be denied the
right to education”);

— Convention on the Rights of the Child (Article 28 «State Parties
recognize the right of the child to education, and with a view to
achieving this right progressively and on the basis of equal opportunity
they shall, in particular....a) make primary education compulsory and
available free to all);

— Universal declaration of human rights (Article 26 “Every person
has the right to education. Primary education must be compulsory”);

— International Covenant on economic, social and cultural rights
(Article 13 «1. States, who participate in this Covenant, recognize the
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rights of every person to education. 2. a) primary education shall be
compulsory, b) secondary education shall be open and accessible for all
by taking necessary measuresy);

— Convention on the fight against discrimination in education (Article 1
«l. ... the term “discrimination” includes any discrepancy, exclusion,
restriction or advantage on the basis of...convictions... which has the goal
or the consequences of destruction or violation of the equality of relations in
education, and in particular: a) the closure of access to education of some
grade or type to an individual or a group of individuals™.)

In addition, a number of laws protect Ukrainian citizens from
discrimination, connected to convictions or the health state;

— The Constitution of Ukraine (Article 24 “The citizens have equal
constitutional rights and freedoms before the law. There cannot be
privileges or restrictions associated with the features...convictions... or
some others features”);

— The Law of Ukraine “The Fundamentals of Ukrainian Law on
Health Care” (Article 6 “Every citizen of Ukraine has the right to health
protection, which provides... d) legal protection against any illegal forms
of discrimination, associated with the health state™);

— Convention for the Protection of Human Rights and Fundamental
Freedoms (Article 14 (1) “The exercise of rights and freedoms shall be
guaranteed without any discrimination or...convictions...or any other
circumstances»);

— Protocol Ne 12 to the Convection for the Protection of Human
Rights and Fundamental Freedoms (Article 1 “1. The implementation of
any right stipulated by law is ensured without discrimination based on any
feature, for example the feature.... convictions... or any other features.
2. No one could be discriminated by any of the state body based on any
kind of feature, for example on such specified in the clause 17);

— Convention on the Rights of the Child (Article 2 “1. State
Parties.... provide every... rights... without any discrimination, regardless
of the health’s state....of the child. 2. State Parties... take all necessary
measures to ensure the protection of child from any forms of
discrimination.... based on... the beliefs or the opinions of the child,
child’s parents, legal guardians or any other family members”;

— Convention for the Protection of Human Rights and Dignity with
regard to the Application of Biology and Medicine (Convention on the
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Human Rights and Biomedicine) (Article 1 “The Parties to this
Convection protect the dignity and the equality of all people and
guarantee to each person — without any discrimination -respect for their
inviolability — and other rights and fundamental freedoms with regard to
the application of biology and medicine”);

— The Universal Declaration of Human Rights (Article 19 “Every
person has the right to freedom of their beliefs and their expression; this
right includes the freedom to freely adhere to their convictions”);

— The European Social Charter (Part 1 “11. Every person has the
right to use any means which would help them to achieve the best possible
health state”)

So, how one can settle a child to kindergarten or school without
vaccination?

— The procedure of accepting children into a kindergarten is
established by a relevant Regulations “On the Pre-school Educational
Establishment” and approved by the Cabinet of the Ministers of Ukraine
on 12" of March, 2003 Ne 305 (“6. The acceptance of children into the
pre-school educational establishment is conducted by the administrator of
the establishment during a calendar year based on the parents’ application
or the persons who act in their capacity, the medical certificate about the
children’s health state, and the certificate by the district doctor on the
epidemiological environment as well as a birth certificate. 12. The
expulsion of a child from a pre-school educational establishment of a
public and communal ownership could be done.... based on the medical
conclusion on the child’s health state, which excludes the possibility of
their further stay in a pre-school educational establishment of this type...
The administration of the pre-school educational establishment is obliged
to inform the parents or persons who act in their capacity about the
expulsion of the child in a written form and at least 10 calendar days prior
the expulsion. The expulsion from a pre-school educational establishment
without reasons is strictly prohibited; 13. The procedure for the
acceptance, expulsion and keeping of child’s place in a pre-school
establishment with a private form of ownership is determined by the
founder (the owner). The procedure for the acceptance of children is
established by law”);

— The Law of Ukraine “On General Secondary Education”
(Article 18 “The enrolment of pupils. 2. The enrolment of pupils to

212



secondary educational establishment is conducted by the order of the
director, issued on the basis of the application, with the presence of the
standard medical certificate and accordingly the document about
education (excluding first grade pupils)”.

As we could see, in both cases, the head of the establishment is
responsible for the child’s enrolment to the children establishment. The
immediate presence of vaccinations is not listed as a necessary condition
of the child’s enrolment. Such necessary condition is the availability of a
medical certificate about the state of health, namely, whether the child is
healthy or sick at the moment. It is absolutely obvious that the absence of
vaccinations themselves does not mean that the child is sick. Practice
shows, as a rule, that the head of the kindergarten/school will be totally
satisfied with the conclusion in the medical certificate like this:
“According to the child’s health state, he or she is capable of attending
kindergarten/school. This option is fully in compliance with the law, and
this is what you must request from the clinic.

A letter is given to the clinic with the requirement to give a medical
certificate for settlement a child to the kindergarten or the school. In case
of the clinic’s refusal to give such certificate a new letter (in an
appropriate form) with the situation description and a copy of the refusal
must be sent into the local prosecutor’s office and to the public office of
the President of Ukraine. In addition, you can simultaneously file a claim
on violation of the constitutional right to education to the court. If the
clinic insists that a non-vaccinated child cannot attend the group because
of his or her health state, then one can require in the application to open a
medical leave certificate for taking care about the child. In no case one
should try to obtain a “fake” certificate. Such actions are considered as a
crime, and in that way, the child will be registered as vaccinated in the
certificate, which will not protect him or her from unplanned or planned
vaccinations at the place of studying. Even if the parents warned the staff
about the “individual schedule of vaccination”, such child still can not
avoid a “planned” vaccination.

The doctor has no right to inform the school, kindergarten, workplace
or the neighbors of “refusing persons” about refusal from vaccinations.
The presence or the absence of vaccinations refers to the information
about the patient’s health state, which means this is confidential medical
information which cannot be disclosed:
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— The Civil Code of Ukraine (Article 286 “1. A natural person has
the right to the secret of information about their health state, about the fact
of referring to medical aid, diagnosis, as well as the information that they
have obtained while attending a medical examination. 2. It is illegal to
require and submit the information about the diagnoses and methods of
treating of the natural person at workplace or educational establishment.
3. A natural person is obliged to keep from disseminating information,
mentioned in the first part of this article, which became known to him or
her in connection with the performance of official duties or other
sources”);

— The Law of Ukraine “Fundamentals of Ukrainian Law on Health
Care” (Article 40 “Medical staff and other persons who in connection
with their professional or official duties obtained information about the
iliness, medical examination, check and its result, private and family life
of the citizen, do not have the right to disclose such information, except
situations provided by legal acts);

— The Law of Ukraine “On Information” (Article 46 “The
information which belongs to the medical secret shall not be disclosed”).

The consequences of positive Mantoux test (tuberculosis diagnostic)
could be as follows:

— The Law of Ukraine “On the Fight against Tuberculosis Infection”
(Article 1 “Tuberculosis diagnostic is a specific diagnostic test, which is
done with tuberculin, to detect those who are infected with the
tuberculosis micro-bacteria timely and those who are tuberculosis-ill; the
persons infected with the tuberculosis bacteria are those who have a
positive immune reaction to tuberculin”).

Thus, a positive Mantoux test (which usually appears as ‘“false
positive” because of the allergic reaction to tuberculin, which will be
found out later) proves that the person is infected. According to the law
such measures will be immediately taken to a person:

— The Law of Ukraine “On the Fight against Tuberculosis Infection”
(Article 11 “Chemo-prophylactic of tuberculosis applies to the persons,
who are infected with micro-bacteria of tuberculosis and are under
18 years, in whom a positive reaction to tuberculin has been detected for
the first time in their lives.. The persons, who are infected with the
tuberculin micro-bacteria aged over 18, can undergo chemo-prophylactic
under the conditions of medical indications™).

214



As we could see, such child will be immediately exposed to chemo-
prophylactic therapy without any additional medical examinations or
indications (which is different from adults) as well as registered in
tuberculosis-dispensary with mandatory regular x-ray diagnostics and etc.
This is why the rejection from the Mantu test from the start would be the
most right action and the request for help of psychiatric only if there are
problems with lungs or breathing organs. A person, who does not have the
status of a tuberculosis-infected person, can freely reject the Mantu test as
well as any other vaccinations or medical interventions.

The Refusal of the acceptance of children into the kindergarten or the
school based on the absence of Mantoux test is illegal. Moreover, this is
what is written in the law on vaccination and tuberculosis diagnostic:

— The Law of Ukraine “On the Protection of Population from
Infectious Diseases” (Article 15 “Children, who have not received
prophylactic vaccinations according to the calendar of vaccinations, are
not allowed to attend children establishments™);

— The Law of Ukraine “On the Fight against Illnesses and
Tuberculosis” (Article 10 “The Registration and acceptance of children
under 14 to educational, health-care and other children establishments is
carried out according to the requirements of Article 15 of the Law of
Ukraine “On the Protection of Population from Infectious Diseases™.)

The results of tuberculin diagnostic and other types of tuberculosis
diagnostic for children are given in the appropriate certificate of the health
care establishment. However, Mantoux test is not a vaccination; it is an
entirely different concept:

— The Order Ne 48 of MOH (“...In children, who are under the age of
two month, vaccinations against tuberculosis are carried out without the
previous Mantoux test....Vaccination is conducted if case of the negative
results of the test....the Mantoux test is conducted after prophylactic
vaccinations”).

Therefore, Article 15 mentioned above can not be applied in that
situation and Article 10 requires only the provision of a certificate from
the clinic about the results of Mantoux test (for example, “not done”) and
about the absence of clinical signs of tuberculosis.

In addition, Article 10 can not be applied at all to children who are
already attending a children establishment. For these children, the
Procedure for carrying out compulsory prophylactic examinations of
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particular categories of the population to detect tuberculosis can be
applied (approved by the Cabinet of Ministers of Ukraine Ne 143 on 15"
February, 2006. “4. During compulsory medical examination such
diagnosis methods are used: — tuberculosis diagnostic — for children under
the age of 157).

In this case, we could not find information in laws about possible
sanctions regarding children, which have not undergone medical
examination in full. At least in the event of threat of such sanctions, the
parents of the children must require detailed explanations with the
reference to different laws (but not to the Order of the Ministry, the State
Service on Safety of Food Products, and etc.

Does the lack of vaccinations apply restrictions to the choice of
professions now or in the future? On the one hand, it is obvious that the
legislation of Ukraine clearly states about the professions which require
compulsory additional vaccinations (excluding the calendar ones):

— The Law of Ukraine “On the Protection of Population against
Infectious Diseases” (Article 12 “Prophylactic vaccinations against
diphtheria, whooping cough, measles, poliomyelitis, tetanus, tuberculosis
are compulsory and included in the calendar of vaccinations. Employees
of certain professions, industries and organizations whose activities may
lead to the infection of these employees and (or) the spread of infectious
diseases, are subject to compulsory preventive vaccination against other
relevant infectious diseases. In case of refusal or evasion from compulsory
preventive vaccinations under the procedure established by law, these
employees are suspended from performing the specified types of work.
The list of professions, industries and organizations whose employees are
subject to compulsory preventive vaccination against other relevant
infectious diseases is established by the Cabinet of Ministers of Ukraine”).

On the other hand, there are no government regulations with such list
of professions concerning vaccination. There is a list concerning
compulsory medical examinations approved by the Resolution of the
Cabinet of Ministers of Ukraine on 23d May, 2001 Ne 559 («The list of
professions, industries and organizations whose employees are subject to
compulsory prophylactic medical examinations”) and the relevant Order
of MOH about procedures conducted at such examinations (the Order of
the Ministry of Health of Ukraine on 23.07.2002 Ne 280 (z0639-02) “The
list of necessary examinations of special doctors, types of clinical,
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laboratory and other research necessary for carrying out compulsory
examinations, and the regularity of their conduct”. However, both these
documents do not mention vaccinations. The list of such professions is in
the Order of the Ministry of Health Ne 48 (in the section “Recommended
vaccinations”), but the Order of the Ministry of Health cannot be equal to
the Resolution of the Cabinet of Ministers.

In Ukraine, neither material compensation for victims of post-
vaccination complications nor temporary restrictions on the right to
education are directly provided by in the Law “On the Protection of
Population against Infectious Diseases”. However, compensation for
damage to health (which is any complication from vaccination) is
provided by other laws of Ukraine and ratified international documents:

— The Law of Ukraine “On Fundamentals of Ukrainian Law on
Health Care” (Article 6 “Every citizen of Ukraine has the right to health
care, which provides: 1) compensation for damage caused to health”;
Article 8 “In case of violation of legitimate rights and interests of citizens
in the field of health care, the relevant state, public or other bodies,
enterprises, institutions and organizations, their officials and citizens are
obliged to take measures for ... compensation for the damage caused”);

Convention on the Protection of Human Rights and Dignity of the
Human Being on the Application of Biology and Medicine (the
Convention on Human Rights and Biomedicine) (Article 24 “A person
who was unlawfully injured as a result of the interference has the right to
a fair reimbursement in accordance with the requirements and procedures
established by law™).

Therefore, the right of Ukrainian citizens to prophylactic measures
has received a new representation, which is, in fact, a simplification, cost-
reduction and decrease in the level of examination and illness detection.
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ADAPTATION OF UKRAINIAN LEGISLATION
TO EU LEGISLATION IN THE FIELD OF CONTRACTUAL
INSURANCE RELATIONS

Milovska N. V.

Ukrainian integration into the European Union (hereinafter referred
to as the EU) is impossible without national legislation harmonization
with the EU legislation being mandatory precondition of successful
implementation of European aspirations of our state. However, the
adaptation process, having started from the moment of entering into force
of Partnership and co-operation agreement between the European
communities and their member states, and Ukraine,* according to which
the policy to the harmonization of national legislation with the EU
legislation and law has been proclaimed, is not so easy, taking into
account a large scope of normative material in all primary adaptation
fields, one of them is the field of service provision, including insurance
services.

The daily life of the state in general, as well as its individual people,
Is accompanied by certain risks, that is why insurance as a category
reflecting a special domain of society relations is one of the most efficient
legal instruments ensuring the protection of property interests of natural
persons and legal entities from possible costs and losses, caused by
property damage or loss due to acts of God, road traffic accidents, non-
performance of obligations by counterparties to the agreement etc. At the
same time, insurance as a necessary element of society socio-economic
system is not only an institution of ensuring of property interest renewal
of natural persons and legal entities due to certain life situations connected
with sudden danger, but also one of the most stable source of long-term
investment. It is determined by the fact that today there is a great
necessity in insurance services along with other types of services.

Currently, the legal regulation of relations in insurance service
provision in Ukraine is carried out by Chapter 67 of the Civil Code of

! Tpo parndixamio Yrogm mpo mapTHepCTBO i CIBPOGITHHIITBO Mik YKpaiHO0 i €BpONMeHCHKHMHU
CmiBTOBapUCTBaMH Ta X JepkaBaMmu-uieHaMH: 3akoH Ykpainu Bin 10 muctomama 1994 p. Ne 237/94-BP //
Bimomocti BepxoBHoi Panu Ykpaian. 1994. Ne 46. Cr. 415.
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Ukraine (hereinafter — the CC of Ukraine), § 2 of Chapter 35 of the
Commercial Code of Ukraine , the Law of Ukraine “On Insurance”, other
normative legal acts, by rules of certain types of insurance. Thus,
according to Article 1 of the Law of Ukraine “On Insurance”, insurance
Is a type of civil legal relations for protection of property interests of
natural persons and legal entities in case of occurrence of certain events
(insured events) specified by the insurance contract or current legislation,
at the expense of monetary funds, formed by insurance payments of
natural persons and legal entities (insurance contributions, insurance
premiums) and by income from allocation of money from these funds.

Certainly, in the context of European integration processes, the legal
regulation of insurance relations should also be based on the norms of the
Law of Ukraine “On the National Program for Adaptation of Ukrainian
Legislation to the Law of the European Union™ and recommendations of
such organizations as the International Association of Insurance
Supervisory Bodies on insurance activity, Organization for Economic
Cooperation and Development as well.

A special place in the domain of insurance legal relations is taken by
the EU Directives, which contain norms governing relations of insurance
service provision. Therefore, in 1973 and 1979, EU Life Insurance
Directives (Directive 73/239/EEC and Directive 79/267/EEC), which
have formed the common legal framework for insurance in the EU and are
called “first-generation directives”, were adopted. The next step towards
the development of European insurance legislation was the adoption of
“second-generation directives”, the main goal of which was the
introduction of the principle of freedom as for service provision at the
territory of the EU member states. A “single license” for insurance of
certain categories of risks, the rules for choosing the law applicable to an
insurance contract as well as division of risks for large risks and mass
ones was introduced”.

% Tlpo crpaxysamms: 3akoH Ykpaiuu Bix 7.03.1996 p. // Bizomocti Bepxosuoi Pamu Vkpainn. 1996.
Ne 18. Cr. 78.

3 IIpo 3arampHOAEpX)aBHY TporpamMy aJanTallii 3aKOHOJABCTBAa YKpaiHM JO 3aKOHOJABCTBA
€poneiicbkoro Coro3y: 3akoH Ykpainu Bin 18 Oepesns 2004 p. Ne 1629-1V // Odiniitauit BicHUK YKpaiHu.
2004. Ne 15. Cr. 1028.

* Mauypis H. B. IIpaBoBe perymoBaHHS CTPAXyBaHHS Ta pPO3IPIOHMX (iHAHCOBHX MOCIYr B
E€sporneiickkomy Coro3i Ta B Ykpaini: mopiBHAIpHO-TIpaBoBuid aHamiz / Ilamypis H. B., Bespyuxo 0. A,
Benosa O. A. K.: Llentp yuboBoi miteparypu, 2007. C. 5.
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In 1992, the “third-generation directives” came into force for
insurance other than life insurance (92/49/EEC), as well as life insurance
(92/96/EEC). They finally consolidated the principles of freedom of
Institution and freedom of service provision proclaimed in Rome Treaty in
1957°: insured party’s right to choose any insurer registered in any EU
member state as well as insurance companies’ right to conclude insurance
contracts in any EU member state®. Moreover, in the field of insurance,
Directive 2000/26/EC of the European Parliament and of the Council “On
the approximation of the laws of the Member States relating to insurance
against civil liability in respect of the use of motor vehicles holders and
obligation performance concerning insurance of such liability” was
adopted on May 16, 2000,” as well as the Directive 2001/17/EC of the
European Parliament and the Council on reorganization and winding up of
insurance undertakings on March 19, 2001°.

It should be mentioned that the system of European law in general is
a combination of two interrelated legal subsystems — the integration law
and national legislation®. At the same time, the EU law closely interacts
with international law, the norms of which are enshrined in the constituent
treaties on the EU, treaties on the accession of new states to these
associations, agreements concluded by the EU with other subjects of
international law™. Therefore, integration into European and world
insurance markets, proclaimed by a national lawmaker, determines the
influence and the entry of international law into the field of insurance of
our country, absorbing many elements of the world insurance market:
terminology, customs, types, insurance rules, etc.

> JloroBip mpo CTBOpPeHHs: €BPONEHCHKOr0 eKOHOMIUHOTO CIIBTOBApHUCTBA Bim 25 Gepesus 1957 p. //

Indopmauiitno — npaBosa cuctema JITA:EJIT.

Wmenko H. I'. CrpaxoBoe npaBo EC: cucrema, HCTOUYHHKH, OCHOBHBIC HampasieHHs pa3Butui. URL:
http://www.eurasialegal.info/index.php?option=com_content&view=article&id=4542:2015-05-28-11-51-
44&catid=195 2013-02-04-08-49-35&Itemid=2 (nara 3Bepuenns: 04.05.2019).

" Inpextusa 2000/26/€C Esponeiicokozo Iapramenmy ma Paou «11[o10 30/1MKEHHS 3aKOHIB JepiKaB-
YIIEHIB CTOCOBHO CTPaxyBaHHS IMBUIHHOI BIAMOBITATBFHOCTI BIACHHUKIB TPAHCIIOPTHHUX 3aCO0IB Ta BUKOHAHHS
3000B’s13aHHSI PO CTpaxyBaHHS  Takoi  BIANOBIZAIBHOCTI»  Bif 16.05.2000 p.  URL:
http://zakon4.rada.gov.ua/laws/show/994 280 (nara 3Bepuenns: 04.05.2019).

8 upexmusa 2001/17/€C Esponeiicvrozo Iapramenmy ma Padu «IIpo peopzanizayiio ma nikeidayiio
cmpaxosux nionpuemcmay 6i0 19.03.2001 p. URL: http://zakon3.rada.gov.ua/laws/show/994 225 (mara
3BepHeHHS: 04.05.2019).

® Oszepmiox I'. B. Mixkuapoani mkepena crpaxoBoro mnpasa kpain €C // TIpuKkaprnaTchKuii I0pHIndHIA
BicHHK. 2016. Bumyck 6 (15). C. 192.

19 Taram A. IIpaBo €Bporneiicbkoro Corosy: mizpyunnk. Ilep. 3 anrn; pex. B. I. Mypasiios. K.: AGpuc;
Bynanemt: COLPI/OSI, 1998. 423 c.
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On June 27, 2014, the economic part of the “Association Agreement
between Ukraine, on the one hand, and the European Union, the European
Atomic Energy Community and their member states on the other hand”
was signed during the meeting of the EU Council''. Section 1V of this
Agreement contains provisions defining normative-legal framework for
all financial services subject to liberalization (Subsection 6, Financial
Services). The Agreement includes, among others, insurance and
insurance-related services, in particular, insurance mediation to financial
services. On September 16, 2014, the Verkhovna Rada of Ukraine and the
European Parliament simultaneously ratified this Agreement™. So, it is a
source of legal regulation of insurance relations along with the laws of
Ukraine.

Taking into account the provisions of the Association Agreement, the
aim of harmonization of Ukrainian legislation with the EU law in the
insurance field is to provide for an access of all citizens of the EU
member states to the widest range of insurance services and to ensure that
insurance companies authorized to carry out insurance in the EU member
state can operate throughout the EU. In this case, the coordinator of
activities on the single insurance market formation is the European
Insurance Committee, representing all national unions and associations of
insurers™.

A legal instrument mediating the process of providing an insurance
service under the national law and EU law is an insurance contract.
Insurance contracts help in mediation of relations arising between persons
interested in insuring their life, property, liability and other property
interests that do not contradict the current legislation of Ukraine (the
insured party), on the one hand, and those who carry out insurance
(insurers), on the other hand.

In the Civil Code of Ukraine, an individual Chapter 67 is dedicated to
the insurance contract, which contains provisions general to all types of
insurance contracts. Thus, in Article 979 of the Civil Code of Ukraine an
Insurance contract means an agreement whereby one party (the insurer)

" Yroma mpo acoriamito Mixk Ykpainoto, 3 ofHiei croporu, Ta €BporneiichkuM Coro30M, €BPOIEHCHKIM
CrmiBTOBapHCTBOM 3 AaTOMHO eHeprii 1 ixHiMH [epXaBaMu — wieHamu, 3 iHmoi cTtopoHn. URL:
http://www.kmu. gov.ua/ kmu/control/ru/publish/article?art  id=246581344& (nara 3Bepuenns: 04.05.2019).

2 3aemp O. M. PeopMyBanHs {HCTHTYTY CTpaxyBaHHS YKpaiHH 3 ypaxyBaHHSIM IOJOKEHb YTOIM MPO
acomiamito 3 €Bpomeiicekum  Corozom. URL: http://er.nau.edu.ua/ bitstream/NAU (mata 3BepHEHHS:
04.05.2019).

B Jlosx ®. € nunnit cTpaxoBuil puHOK: cTaH Ta nepcrektusr // IN RE. 1999. Ne 4. C. 10.
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undertakes, in case of occurrence of a certain event (the insured event), to
pay to the other party (the insured party) or to another person specified in
the contract, the monetary amount (the insurance payment) and the
insured party undertakes to pay insurance payments and to fulfill other
terms and conditions of the contract. In turn, according to Article 16 of the
Law of Ukraine “On Insurance”, an insurance contract is a written
agreement between the insurer and the insured party, according to which
the insurer undertakes in the event of the insured event to make an
insurance payment to the insured or another person specified in the
insurance contract in whose favor an insurance contract has been
concluded (to provide assistance, to provide service, etc.), and the insured
person undertakes to pay insurance payments within certain time limits
and to comply with other terms of the contract. The general provisions on
insurance apply to various types of insurance contracts in a subsidiary
manner, that is, only if the special rules for these contracts do not provide
otherwise. At the same time, the detailed regulation of insurance relations
does not mean at all that the principle of contract freedom in this field is
limited. Most of the rules governing insurance issues have a dispositive
nature; they act in the event when the parties have not resolved the
relevant issues in a contract.

At the same time, it should be noted that today “the sale of insurance
policies” is spread in practice, in which all the terms and conditions of the
insurance contract are unilaterally provided by the insurer, the so-called
standard forms of the contract (insurance policy) for certain types of
insurance. By purchasing such policy, the insured party agrees to the
proposed conditions and can not offer own terms of the contract*. Thus,
an insurance contract is a type of an adhesion agreement. The EU
legislation also recognizes an insurance contract as a kind of an adhesion
agreement, but at the same time it protects consumers from unfavorable
terms of the insurance contract. Thus, Directive 93/13 of the European
Union law states that “unfair” terms and conditions of a contract
concluded between a service provider and a consumer can not be executed
by force in relation to the consumer (for example, through a court),
provided that such “unfair terms and condition” were not duly agreed
upon by the parties during individual negotiations. The terms and

Y Xapuronos €. O. I{usinsHe mpaBo Ykpainu / €. O. Xapuronos, O. I. Xapurorosa, O. B. Crapues.
Bun. 3-te, mepepo6u. i gomnos. K.: Ictuna, 2011. C. 380.
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conditions of the contract are not recognized as being properly agreed if
the consumer of insurance services has received the previously formed
text of the contract and has not had the opportunity to change its content™.

A feature of the insurance contract is that it belongs to a group of
civil legal contracts on service provision. Common features uniting all
contractual obligations on service provision in a single group are the
object’s features: these are intangible services, and in addition, services
inseparably connected with the personality of the service provider™ (in
our case, the provision of insurance services is inseparably connected with
the insurer’s activity), and the beneficial effect of such activity does not
appear in the form of a certain tangible material result, as in the case with
contractor agreements, but consists in the very process of providing a
service’’. As V. A. Vasiliev rightly notes, when relations in provision of
services lead to establishment of legal rights and obligations and, in this
connection, entry into the field of private law regulation, we can talk
about legally binding relations, the subject of which is the service'®. Thus,
the insurance contract, as an independent type of contract in the group of
contracts on service provision, acts as a legal means to reduce the harmful
effects of accidental circumstances provided in the insurance contract
(destruction of property, loss of working capacity or death of the insured
person, occurrence of other insurance risks). Independence of the
insurance contract is an indicator that allows distinguishing it from others,
externally similar contracts (agency contract, surety contract, contract of
storage, loan, and transportation)™.

The peculiarity of the insurance contract is a list of its essential terms
and conditions defined by law. So, according to Article 982 of the Civil
Code of Ukraine the essential conditions of the insurance contract are: the
subject of the insurance contract, the insured event, the amount of money,
within which the insurer is obliged to pay in case of the insured event
(insured amount), the amount of insurance payment and terms of

!> PerynupoBanue 1oroBopa cTpaxoBaHHs B pamKkax mpasa Espomeiickoro Coroza / CTpaxoBoe mpaso.
1996. Ne 2. C. 46.

1 usinbHe npaBo Ykpainu. OcoGmiea yactuna / 3a pex. O. B. Izepu. K.: FOpinkom Iutep, 2010. C. 318.

Y Banp J. CrpaxoBaue: puHIMNG! 1 npakTrka. M.: HOPMA, 1998. C. 336.

'8 Bacuibera B. A. LIMBinbHO-IIPaBOBE PEry/IIOBAHHS isIBHOCTI 3 HAZAHHS TOCEPEIHMIBKHX TOCIYT:
MoHorpadis. Isano-®pankiBepk: BJIB HIII Ilpukapmarcekoro HamioHadbHOTO YH-Ty iMmMeHI Bacwmis
Credannka, 2006. C. 95.

9 Benoycos E. CymHocTs CTpaxoBaHms (CaMOCTOSATEIBHOCTh CTPAXOBOro 10roBopa) / ITiAnprueMHHITRO,
rocronapcTo i npaso. 2002. Ne 2. C. 23.
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payment, the term of the contract and other conditions specified by acts of
civil law.

According to Article 982 of the Civil Code of Ukraine one of the
most essential conditions of the insurance contract to be agreed
necessarily is its subject matter. Without defining exactly the subject
matter of the insurance contract, it is not possible to determine its legal
nature and content. The lack of a single understanding of the contract
subject matter studied can also cause practical problems, including, in
particular, the possibility of judicial recognition of contracts as not
concluded in which the subject matter has not been clearly defined.

The subject matter of the insurance contract, according to Article 980
of the Civil Code of Ukraine and Article 4 of the Law of Ukraine “On
Insurance”, may be property interests not contradicting the law and are
related to: 1) life, health, working capacity and pension provision
(personal insurance); 2) possession, use and disposal of property (property
insurance); 3) compensation for damage caused by the insured (liability
insurance). However, the determination of the subject matter of this
contract, which is such a feature that allows distinguishing it from other
contracts, has a contradictory nature and scholars’ attitude to such
determination of the subject matter is ambiguous. Researchers often only
state that the subject matter is one of the essential conditions of the
contract, but do not pay due attention to this concept.

The subject matter of any contract is something in which relation
person enters in such legal relations and something that they want to
achieve. The contract subject matter personifies its legal aim by indicating
certain actions with civil law objects (transferring of thing, repairing of a
house, manufacturing of products, providing insurance or other services
etc.)?’. Therefore, the agreement of the parties to the contract is based on
the obligation, which serves as the contract subject matter mediating legal
relations between the insurer and the insured regarding the object of their
rights. For that reason, the insurance contract subject matter is reduced not
only to property interest. The contract subject matter, and more
specifically, the subject of obligation arising from the contract, is actions
(or inaction) that must be performed by the binding party (or, accordingly,
refrain from their performance).

% Crpmxax 1. B. TIpoGneMa BH3HAUCHHS IMOHATTS «IPEAMET A0roBopy» // BicHuk Akamemii MHTHOI
ciryx6u Ykpainu. Cep.: ITpaso. 2010. Ne 2. C. 129.
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In A. A. Telestakova’s opinion, the contract subject matter on service
provision is the service itself**. N. V. Fedorchenko also notes that the
contract subject matter on service provision is the provision of various
services according to customer’s order, therefore, the direct activity
consisting in performance of certain actions or activities by the executor,
as well as the beneficial effect from performance of actions or activities of
the executor (the effect is meant), which never takes the form of a new
thing®. Thus, the insurance contract subject matter is the provision of
Insurance services by the insurer to the insured parties for the protection
of their property interests by making an insurance payment (insurance
compensation) in case of the occurrence of a particular event (the insured
event) associated with causing damage to the insured, the insured person
(in the case of insurance of their life, health, property) or to third parties
(in the case of insurance of civil liability of the insured, the insured
person).

Among the legal acts regulating the relations for service provision in
general, the Law of Ukraine “On Protection of Consumer Rights”
deserves special attention. According to paragraph 17, part 1 of Article 1
of this law, the service is the executor’s activity on provision (transfer) of
material or non-material benefits to the consumer specified by the contract
that is carried out by an individual order of the consumers to meet their
personal needs.

Taking into account that the insurance services according to the Law
of Ukraine “On Financial Services and State Regulation of Markets of
Financial Services” on July 12, 2001% belong to the types of financial
services, their sale is only possible provided that the legal act mentioned is
observed. So, according to part 5 of Article 1 of the Law of Ukraine “On
Financial Services and State Regulation of Markets of Financial Services”
a service is transactions with financial assets carried out in the interests of
third parties at their own expense or at the expense of these persons, and
in cases provided by law — at the expense of borrowed financial funds
from other persons, in order to obtain profit or to maintain the real value
of financial assets.

! TenecrakoBa A. A. IIpaBoBe perymoBaHHs BifHOCHH 3 HajaHHS mocnyr. HaBu. moci6. K.: Ilentp
yaboBoi Jitepatypu, 2010. C. 51.

> Menopuerxo H. B. Jlorosipai 3060B’S3aHHS 3 HAZaHHS MOCIHYT: MPOOIEMH Teopii i MPaKTHKH:
mororpadis. K.: H/II mpuBatHOTO npasa i mianpuemuaninrsa HAIIpH Ykpainn, 2015. C. 160.

% Tpo dinaHCOBI MOCIYTH Ta JepiKaBHE PEryTIOBAHHS PHHKIB ()iHAHCOBHX MOCIyT: 3aKkoH YKpaiHu Bix
12.07.2001 p. // Bizomocti BepxoBnoi Panu Ykpainu. 2002. Ne 1. Cr. 1.
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Attributing insurance services to financial ones corresponds to world
standards. Thus, in the General Agreement on Trade of Services (GATYS)
on April 15, 1994, adopted within the framework of the World Trade
Organization, where Ukraine is a member, there is an Annex on financial
services®’. For the purposes of this Annex, a financial service is any
service of financial nature offered by a financial service supplier of any
member state. Financial services include all insurance services, as well as
services related to insurance, banking and other financial services (except
insurance ones). At the same time, the European Commission, which is
the only body of legislative initiative in the EU, approaches the regulation
of financial services systematically and applies the single term the
“freedom of financial service provision™.

According to the Annex of the General Agreement on Trade of
Services, insurance services include the following: 1) direct insurance
(including co-insurance): life; not related to life insurance, 2) reinsurance
and transfer of part of operations (retrocession), 3) insurance mediation,
such as brokerage and agency services; 4) auxiliary insurance services,
such as consulting, actuarial, risk assessment and claims (losses)
settlement services. For consumer of insurance services, the main services
in this list are direct insurance. In Ukraine, these services are provided on
the basis of an insurance contract. The rest of the services are such
services that ensure a high-quality and guaranteed provision of insurance
protection and serve this process to a certain extent, therefore, they form
the insurance market.

In Article 125 Association Agreements between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community
and their member states, on the other hand, establish the principles of the
regulatory framework for all financial services that are subject to
liberalization and insurance in particular. It should be noted that in this
Agreement, insurance services and their types are fixed in the same
manner as in the Annex to the General Agreement on Trade of Services.

Article 125 of Association Agreements between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community

' TemepanbHa yroja mpo TOpriBmio mocayramu Bim 15.04.1994 p. URL: http:/zakon4.rada.gov.ua/
laws/show/ 981 017/page2 (nara 3Beprenus: 05.05.2019).
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and their member states, on the other hand®, establishes the principles of
regulatory framework for all financial services subject to liberalization
and insurance services in particular. It should be noted that in this
Agreement, insurance services and their types are consolidated in the
same manner as in the Annex to the General Agreement on Trade of
Services. In connection with the above, there is a necessity for
harmonization of national and international normative legal acts
regulating the insurance field, first of all, it refers to the Civil Code of
Ukraine and the Law of Ukraine “On Insurance”, which does not include
the list of insurance services provided in the Agreement.

As O. O. Hamankova notes, the insurance service is the financial
service in a form of legally executed obligations with provision of
insurance protection which is proposed by insurers to potential insured
persons at the market®. According to G. O. lichenko, insurance service is
a set of actions of the debtor (the insurer) aimed at satisfaction of property
and non-property interests of consumers of insurance services in case of
occurrence of certain events (insured events) defined by the insurance
contract, at the expense of monetary funds collected to the insurer’s funds
by the insured persons’ paying of insurance payments and receiving other
income by the insurer from allocation, investment or other use of money
in these funds®’.

The typical features of the insurance service, as one of the types of
financial services, based on the provisions of the current legislation of
Ukraine, are the following: 1) the insurance service is accompanied by
movement of financial assets (money), which provides the performing of
relevant financial transactions by a service provider (insurer) (their
attraction to deposit, in shares, bonds, mortgage certificates, securities
issued by the state and other operations provided for in Article 31 of the
Law of Ukraine “On Insurance”); 2) the insurance service is an action
with financial assets carried out in the interests of third parties; 3) the
insurance service is carried out on a paid basis (payment is made before
service provision); 4) the insurance service is provided on the basis of the

% Yroma mpo acoriamito Mixk YkpaiHoto, 3 ofHiei croporu, Ta €BporneiickuM Coro30M, €BPOIEHCHKIM
CroiBTOBapHCTBOM 3 AaTOMHOI eHeprii 1 ixXHiMH JepkaBaMu—wiIeHamu, 3 iHImoi crtopoHu. URL:
http://www.kmu.gov.ua/ kmu/control/ru/publish/article?art_id=246581344& (nara 3BepHenns: 05.05.2019).

% 'amankosa O. O. Purok CTPaxOBHX MOCIYT YKpaiHU: Teopisi, METOAOJIOT s, mpakTuka: MoHorpadis. K.:
KHEY, 2009. C. 79.

" Inpuenko I. O. [{uBiTEHO-TIPAaBOBUI 3aXUCT MPaB CHOKUBAYiB CTPAXOBUX MOCIYT: aBToped. muc. ...
kasJ. ropu. Hayk: 12.00.03. K., 2016. C. 10.
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insurance contract; 5) the insurance service is a set of financial and
accompanying (consulting, actuarial services, services for settling claims
(losses) services (operations). In this case, taking into account the
provisions of Article 980 of the Civil Code of Ukraine and Article 4 of the
Law of Ukraine “On Insurance”, types of insurance services are as
follows: 1) insurance services in the field of personal insurance, covering
property interests of natural persons in relation to life, health, working
capacity and pension provision; 2) insurance services in the field of
property insurance, where the property interest of the insured is connected
with the possession, use and disposal of property, and 3) insurance
services in the field of liability insurance, providing insurance protection
of property interests, both natural persons and legal entities, connected
with possibility of damage to person or property as well as damage caused
to a legal entity.

Insurance services are the result of a clearly defined circle of subjects
(insurers). The Civil Code of Ukraine defines the insurer as a legal entity
specially created for carrying out insurance activity and obtained a license
for the insurance activity under the established procedure (Part 1 of
Article 984). In order to acquire the status of an insurer, it is necessary to
comply with the requirements established by current legislation. Thus,
insurance activity in Ukraine is carried out, with a few exceptions, by
insurers — residents of Ukraine, which must have at least three participants
in its structure. In order to ensure the insurer’s solvency and executions of
obligations against the insured parties, significant restrictions are imposed
on the subject of the insurer’s activities, types of insurance, the minimum
amount of authorized capital, etc. Thus, the subject of insurer’s activity
may Dbe insurance, reinsurance and financial activities related to the
formation, allocation and management of insurance reserves only®.

In addition to commercial insurance companies, the subjects of
insurance relations are mutual insurance companies. Thus, natural persons
and legal entities for the purpose of insurance protection of their property
interests may create mutual insurance companies (Article 14 of the Law of
Ukraine “On Insurance”), not aimed at obtaining profit, and therefore,
they are not the subjects of entrepreneurial activity. This is the main
difference between a mutual insurance company and a commercial

% [lusinpHe mpaBo Ykpaiuu: migpyunuk: y 2 T. / 3a 3ar. pea. B. I. Bopucosoi, 1. B. CnacuGo-®ateeBoi,
B. JI. SIponbkoro. Kuis: FOpinkom Iurep, 2007. T. 2. C. 328.
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insurance organization, for which the provision of insurance protection is
a means of obtaining profit®.

In the context of the European integration processes taking place in
Ukraine, the European experience of legal regulation of non-commercial
forms of insurance protection is of great importance. Thus, the operation
of mutual insurance companies is regulated by the European Commission
Directives, according to which, licenses are not required for mutual
companies, in particular, if their activities are of local nature and the
annual amount of insurance premiums collected does not exceed 5 million
Euro.*® However, under the legislation of Ukraine, when carrying out
Insurance activities without a license, a mutual insurance company can not
be considered an insurer, since according to Article 2 of the Law of
Ukraine “On Insurance” insurers can be only legal entities in any
organizational legal form that have received a license to carry out
insurance activities. Licensing of mutual insurance companies is
determined by the tasks of the state of preventing the emergence of unfair
insurers at the insurance market and ensuring protection of insured
persons’ interests’’. At the same time, some researchers consider
licensing, the main meaning of which is to control the activities of
insurers, as an inappropriate form for non-profit insurance companies
which fund is formed on the basis of participants’ contributions, and the
activity is based on the principles of joint responsibility of members for its
results and carried out on a nonprofit basis*.

In 2013, the European Commission Advisory Committee presented a
report “On the results of research on current situation and perspectives of
mutual insurance in Europe”, containing proposals for expanding the
activities of mutual companies and their mastering of new sectors in the
field of insurance services®. It should be noted that, at the Western
European insurance market insurance cooperatives also operate along

2 Anamos A. C. IcToprdHi aCIeKTH B3a€MHOTO CTPaxyBaHHs // AKTyasbHi IPOGIEMH JCpKaBH i IpaBa.
2009. Bum. 51. C. 253.

% 3aenp O. M. PehopMyBaHHS iHCTUTYTY CTpaxyBaHHs YKpaiHH 3 ypaXyBaHHSAM IOJIOXKEHb YIOIH PO
acomianiro 3 €sponeiicekum Coro3om // [IpaBoBa pedopma B cydyacHMX yMOBax: AOCATHEHHS 1 NEPCIICKTHBH:
VI Mix#nap. HayK-TIpakT. KoH(. 26 mrotoro 2016 p. T. II. K.: Ham. aBian. yH-T, 2016. C. 265.

3! Minosceka H. B. Koprioparusai BigHOCHHHN y cdepi B3aeMHOro crpaxysauus // IIpaBo i cycmizseTso.
2017. Ne 5-2. C. 84.

%2 TanekoB B. H. B3anmuoe crpaxosanue / B. H. Jlagskos, K. E. Typ6una. M.: Auxu, 2007. C. 55.

% European Parliament resolution of 14 March 2013 with recommendations to the Commission on the
Statute for a European mutual society (2012/2039(INI). URL.: http://ec.europa.eu/enterprise/policies/sme/files/
mutuals/prospects_mutuals_ fin_en.pdf (Last accessed: 05.05.2019).
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with mutual insurance companies, working on the principles of mutual
assistance, solidarity, non-profitability as well. The identity of
organizations mentioned is also confirmed by the creation of the
Association of Mutual Insurers and Insurance Cooperatives in Europe
(AMICE), emerged in 2008 on the basis of merger of the International
Association of Mutual Insurance Companies (AISAM) and the
Association of European Cooperatives and Mutual Insurance Companies
(ACME)*.

The presence of a large number of non-profit insurance organizations
in European countries is determined by the reasons relevant for the
Ukrainian insurance market as well, namely: the necessity to obtain
insurance services at economically reasonable prices by the insured
persons, which is facilitated by absence of a commercial component in
relations between insurance participants; the democracy and transparency
of activities of mutual insurance organizations, the control of which is
exercised by its members; taking of specific risks on insurance, from
which commercial insurance companies refuse, as a rule. At the same
time, as “Strategy for development of the insurance market of Ukraine for
2012 — 2021” states, the national market problems are increasingly
generated by unfair competition, insurance fraud, violation of insurance
legislation, etc®. In spite of this fact, all grounds for the development of
mutual insurance companies exist in Ukraine. Moreover, national scholars
justify the necessity of drafting and adopting the Law “On Mutual
Insurance Companies” by the Verkhovna Rada of Ukraine, which will
provide an opportunity to clearly identify organizational, legal and
economic foundations for their creation and activities®®. Mutual insurance
as an alternative to commercial insurance provided by law should help in

* Mutual Insurance in Figures: Executive summary from the 2010 study produced by AMICE’s
predecessor association, AISAM. Brussels: Association Internationale des Sociétés d’Assurance Mutuelle —
AISAM, 2010.

% Crparerist po3BUTKY cTpaxoBoro puHKy Ykpainu Ha 2012 — 2021 poxu. URL: http://ufu.org.ua/ua/about/
ctivities/strategic_initiatives/5257 (mata 3BeprenHs: 05.05.2019) (3aromoBok 3 ekpany); Tumomenko [. B.
MexaHi3M (yHKIIOHYBaHHS TOBapHCTB B3a€MHOTO CTPaxXyBaHHsS 1 CTPaxOBHUX KOOIIEPATHBIB: INEPCIEKTHUBH
po3BUTKY B YKpaiHi / HaykoBuii BicHuk ITonraBchkoro yHiBepcureTy eKoHOMikH 1 TopriBmi. 2011. Ne 6 (51),
4. 2. ExoHOMIKa, opraHizaiis i ynpasmiaHs mianpuemcteom. C. 177.

% Hasporpkuii C. A. CTpaxoBHii 3aXHCT Y CITbCHKOMY TOCIIOAPCTBI: TEOpisi, METOIOIOTS, PAKTHKA:
aBToped. muc. ... mok. ekoH. Hayk: 08.00.08; Ham. mayk. meHTp «lHCTHTYT arpapHoi ekoHomikn YAAH. K.,
2012. 44 c.; Mauycbekuii B. B. TIpaBoBe peryntoBaHHs CTPaxoBoi AisIbHOCTI B YKpaiHi (rocrnoapchbKo-1npaBoBi
acmekTH): aBToped. auc. ... KaHa. topua. Hayk: 12.00.04. K., 2013. 15 c.; TMamypis H. b. Crpaxosi
MpaBOBiTHOCHHU y cdepi rocmomaproBaHHA: mpoOiemu Teopii i mpaktukw: MoHorpadis. Hixun: TOB
«BunmaBaunreo «Acnekt-Ilomirpady», 2013. 504 c.
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facilitation of real insurance protection of the insured (natural persons and
legal entities) and provide them with quality insurance services.

The second obligatory participant of a contractual insurance
obligation is the insured. The insured are legal entities and legally capable
natural persons who have concluded insurance contracts with insurers or
are the insured in accordance with the current legislation (Part 2, Article
984 of the Civil Code of Ukraine, Article 3 of the Law of Ukraine “On
Insurance”). Some scholars consider the insured as consumers of
Insurance services in contractual insurance relations and accordingly
combine issues of exercise and protection of their rights with the exercise
and protection of consumer rights. The adoption of the Concept for
Protection of Rights of Consumers of Non-Banking Financial Services”
by the Cabinet of Ministers of Ukraine contributed to this to a certain
extent®. A number of international legal instruments regulating consumer
protection issues are adopted, in particular the Consumer Protection
Charter, adopted by the 25th session of the Consultative Assembly of the
European Union on May 17, 1973 (resolution 543)*° and “Guiding
Principles for Protection of Consumer Interests”, approved by The
General Assembly of the United Nations on April 9, 1985 (resolution
39/248)%. The provisions of these international documents were reflected
in the Law of Ukraine “On Protection of Consumer Rights” as well*.

In accordance with clause 22 of Article 1 of the Law of Ukraine “On
Protection of Consumer Rights” a consumer is a natural person who
purchases, orders, uses or intends to purchase or order products for
personal needs not directly related to entrepreneurial activity or
performance of duties of a hired employee.

It follows from this definition of the consumer that the consumer can
be only a natural person — a person who is a participant in civil relations
(thus, it can be both citizens of Ukraine, foreigners and stateless persons).
However, the main criterion for distinguishing the consumer from other
participants in civil legal relations is the goal of acquiring products aimed

%" TIpo cxBanenns Kouuenii 3aXucTy npas CHOKHBAYiB HEGAHKIBCHKUX (HiHAHCOBHX MOCTYT B YKpaiHi:
Posnopsmxenns Kabinery MinictpiB Ykpainu Bix 3.09.2009 p. Ne 1026-p. // Odiuiitanii BicHuk Ykpainu.
2009. Ne 69. C. 30.

% Jlynna 1. O. 3axuct npaB criokuBadis: HaBuaneHuil moci6uuk. K.: Ilentp yaGosoi miteparypn, 2007.
C. 39.

% KepiBHi mpuHIMIM 1S 3aXHCTy iHTepecis croxmupauis. Pesomouis 39/248 Iemepansuoi Acambei
OOH Bixn 09.04.1985 p. URL: http://zakon3.rada.gov.ua/laws/show/995 903 (nara 3Bepuenns: 05.05.2019).

0 TIpo 3axucr npas crioxkunBadis: 3akon Ykpainu Bix 12.05.1991 p. // Binomocti Bepxossoi Pagu YPCP.
1991. Ne 30. Cr. 379.
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at satisfying personal needs not directly related to entrepreneurial activity
or performance of duties of a hired employee.

O. Yu. Cherniak, studying the consumer’s civil legal status in the
context of Ukrainian legislation adaptation to the EU legislation, notes
that in the legislation of some states the concept of “the consumer” is used
without specifying any definitions, in other states this concept is
introduced into legal terminology by judicial practice and/or legal
doctrine. Within the framework of the EU there has been a separate
concept of consumer rights protection, which can operate without
reference to the right of EU member states. Taking into account the
established judicial practice, the consumer is considered from the view of
protection of a weaker party to the contract. Therefore, the consumer, in
the EU law, is recognized as a person (not specified natural person or
legal entity) who purchases goods (services) for use, but not for the
purpose of personal commercial or professional activity*".

At the same time, interpretation of concept of a “consumer” as a
natural person is not solely Ukrainian, but corresponds to the widespread
European practice on this issue. Thus, according to Article 2 of Council
Directive 93/13/EEC on 5 April, 1993 on unfair terms in consumer
contracts, the consumer is any natural person who, in contracts governed
by this Directive, is acting for purposes outside personal professional
activity, business, and profession*. We should note that when comparing
this definition with the definition of the Law of Ukraine “On Protection of
Consumer Rights”, granting a consumer status to a person does not
depend on the nature of their actions performed, but in the Law the
consumer must necessarily order, acquire, use something or intend to do
so. Moreover, the Directive, unlike the Law, provides for a limited
number of non-consumer goals, while all others are considered to be
consumer ones. Therefore, according to the Directive, much more people
will be subject to consumer protection. At present, there is no legal
definition of the term ‘“consumer of insurance services”. Insufficient
determinacy of the consumer legal status of insurance services creates
obstacles in the protection of their rights. This is confirmed by judicial

4 Uepnsak O. 0. [uBigpHO-TIPaBOBUI CTAaTyC CHOXHMBava y KOHTEKCTI afanTarlii 3aKOHOJAaBCTBAa YKpaiH! 10
3akoHOMaBCcTBa €Bporeiickkoro Coro3y: aBroped. auc. .. kana. topua. Hayk: 12.00.03; HaykoBo-mocimimHuii
IHCTHTYT PUBATHOTO IpaBa i mianpuemMuunTBa HarionansHoi akagemii mpaBoBrx Hayk Ykpainu. K., 2011. C. 7.

* Tupextiea Pagn 93/13/€EC i 5.04.1993 «Illofo HeCIpaBeITHBHX yMOB CIOXKHBYHX JOrOBOPIB //
MinictepcrBo toctunii Ykpainu. URL: http://old.minjust.gov.ua/45878 (nara 3sepuenus: 05.05.2019).
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practice of considering civil cases arising from insurance contracts®.
However, in accordance with paragraph 2 of the Resolution of the Plenum
of the Supreme Court of Ukraine “On the practice of considering civil
cases in claims for consumer rights protection”, since the Law of Ukraine
“On Protection of Consumer Rights” does not define certain limits of its
validity, the courts should keep in mind that the relations, regulated by it,
include in particular, those arising from insurance contracts™.

It should be noted that the consumer of insurance services, as it
follows from the Law of Ukraine “On Protection of Consumer Rights”,
may not only be a natural person who acquires or orders a service for
personal needs, but also a natural person who uses such service for these
goals (for example, the insured person or beneficiary). Concluding an
insurance contract in favor of the third person, the insured person is
exactly the user (consumer) of the insurance service, provided that the
insurance contract is aimed at satisfying their personal needs. Moreover,
according to the letter from the Supreme Court of Ukraine of July 19,
2011, the insurance contract gives the third person the right to demand
from the insurer to make an insurance payment in favor of this third
person, that is, it gives the beneficiary the rights of the insured party, but
does not impose on beneficiary obligations of the latter”. Therefore, it is
appropriate to consider the consumer of insurance services as a capable
natural person, who concludes an insurance contract with the insurer, as
well as the natural person in whose interests and in whose favor the
insurance contract is concluded, and who receives the insurance service
necessary for satisfaction of personal needs, not directly related to the
entrepreneurial activity of this natural person or the performance of
natural person’s duties as a hired employee.

The process of providing an insurance service combines the unity,
confrontation and dependence of interests of the parties “insurer — the
insured”. This can be explained by necessity for a balance between
ensuring the financial stability of the insurer on the one hand and

*® Menpuux 3. I1., Pomaniok 5. M. CynoBa mpakTHKa po3riisiy LUBUIBHHMX CIpaB, 10 BUHHKAIOTH 3
JoroBopis crpaxyBanHs // Bicauk Bepxosrnoro Cyny Ykpainu. 2011. Ne 8(132). C. 12-28; Xanuk-ITocnomitax
P. 10. 3axmer mpaB cnoxwuBadiB (iHAHCOBHMX MNOCTyr B YKpaiHi: mpaBoBui aHamiz. K.: HY «Kueo-
MorunsHceka akagemis», 2011. 48 c.

* TIpo npakTHKy pO3risgy HMBUIGHHX CIIPaB 3a MO30BAMH IIPO 3aXHCT MpaB CIIOXKHBAUIB: 3aTB.
ITocranoBoto  Ilnenymy BepxoBHoro Cymy VYkpaimm Big  12.04.1996 p. Ne 5. URL:
http://zakon1.rada.gov.ua/laws/show/v0005700-96 (nara 3Bepuenns: 05.05.2019).

*® Menprnk 3. 1., Pomamiox SI. M. CynoBa mpakTHKa PO3TIALY HUBUIBHUX CHpaB, IO BHHUKAIOTH 3
J0roBOpiB cTpaxyBaHHs // BicHuk BepxoBroro Cyny Ykpainu. 2011. Ne 8 (132). C. 21.

234



providing insurance protection to the insured, on the other. The insurers
are interested in minimization of expenses, including at the expense of
reduction of insurance payment, and the insured persons are interested in
obtaining insurance protection in full. It is possible to add to these features
as well that in most cases the consumer of insurance services does not
have special knowledge in the field of providing this type of services.
Therefore, as L. M. Sokil appropriately notes, it is unprofessional status of
the consumer and asymmetry of the parties to the insurance contract that
are those additional arguments determining the need for an additional
protection mechanism of this category of the insured™.

The rights of consumers of insurance services, depending on the
sources of legal regulation, can be classified into: 1) the rights enshrined
in laws (the Civil Code of Ukraine, the Law of Ukraine “On Insurance”,
etc.), 2) the rights enshrined in by-laws (Decrees and Orders of the
Cabinet of Ministers Ukraine, the Decree of the National Commission on
State Regulation in the Field of Markets of Financial Services); 3) rights
enshrined in local acts (Rules of Insurance); 4) rights enshrined in the
insurance contract.

At the stage of concluding the contract, the consumer of insurance
services has the right to necessary, available, reliable and timely
information about the insurance service, ensuring the possibility of
customer’s informed and competent choice. Information must be provided
prior to the purchase of a service. In addition, the right of consumer
insurance services to information does not vanish after the conclusion of
an insurance contract; it exists for the entire duration of the contract.

During the insurance contract validity, the consumer of insurance
services has the right to: proper quality of service; the right not to disclose
information about the customer and customer’s property status, except in
cases established by law; the right to renew the contract in case of
reduction of the insurance risk or increase of the property value; the right
of the insured to initiate the application amendments and additions to this
agreement; the right to receive a duplicate of the insurance contract in
case of its loss; the right to terminate the contract ahead of time in
accordance with the conditions specified by the contract and Insurance

% Coxkin JI. M. TIpo HeOOXiaHICTh yTOYHEHHS MOHSTTS CIIOKMBAY CTPAXOBHX mocyr // dinancy, 06K i
aynut. 2012. Ne 19. C. 183.
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rules; the right to appoint beneficiaries to receive insurance payments or
to change them before the occurrence of an insured event, etc.

After the insured event, the consumer of insurance services has the
right to: timely receiving of insurance payments or insurance indemnity;
the right to reimbursement of expenses incurred by the insured at the
occurrence of an insured event in order to prevent or reduce losses, if it is
provided by terms and conditions of the contract. In turn, in case of
improper performance of the insurance contract, the consumer of
insurance services has the right to judicial protection of violated,
unrecognized or disputed rights or interests, the right to obtain a penalty
(fine) in case of untimely obtaining of insurance payments, etc. In turn,
the improper performance of the consumer insurance contract is the right
to judicial protection of their violated, unrecognized or disputed rights or
interests; the right to obtain a penalty (fine, fine) in case of untimely
insurance payments, etc.

Therefore, considering the above mentioned, it should be noted that
adaptation of Ukrainian legislation to the EU legislation under the
conditions of Euro-integration processes in Ukraine will definitely
contribute to the development of insurance service provision domain,
taking into account the European experience and national peculiarities.
Clear normative-legal basis meeting European standards is extremely
necessary in provision of effective regulation of insurance relations,
strengthening own institutions in the filed of insurance, increasing the
standards of insurance service provision, ensuring the proper protection of
customers’ rights in insurance services etc. The understanding of
significance and complexity of the process, successful use of approaches
and methods of diversity of European legal field as well as taking into
account the experience of the EU member states in this field will bring a
necessary positive result.
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PROBLEMS OF ORGANIZED CRIME PREVENTION

Miniailo N. Ye.

INTRODUCTION

In an unstable socio-political, financial and economic situation in the
country crime poses a serious threat to social development. It has become
one of the negative factors that affects the effectiveness of public
authorities and government, undermines the stability of the law and order,
protection of rights, freedoms and legitimate interests of citizens, violates
the principles of democracy and social justice.

Organized crime in Ukraine is a rather multifaceted phenomenon
with general common grounds that are inherent in any organized crime of
any country. Nevertheless, it definitely possesses its features received as a
result of the historical development of Ukraine, the peculiarities due to its
territorial position on the geographical map of the world, the ideological
and cultural values of our society. To identify and shape such features one
should consider the main historical stages of the formation of Ukrainian
organized crime.

In 2011 the President of Ukraine approved the Concept of state policy
in the field of fighting organized crime, scheduled by 2017, which states that
it is a significant factor in increasing social tension and destabilization of
social relations, the emergence of deformation in the field of economic
activity, slowing down the pace of economic development of the state. This
Concept points to the importance, urgency and necessity of integrated
scientific research and analysis, groundwork in the field of the latest
scientific development and proposals for reducing its.

Ukraine still has an approach to understanding organized crime
through the quantitative expression of the totality of crimes committed in
connection with the creation and operation of organized crime groups. At
the same time, by improving the state fundamentals of counteraction to
organized crime, our state must proceed from the depth of its essence and
the diversity of manifestations. An important analysis in this area is the
analysis of international standards for the definition of organized crime
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and the practice of various European countries to disclose the content of
this concept.

Since the late 1990s and early 2000s organized crime in Ukraine has
a new stage in its development conditioned by a number of prerequisites.
At this time the effectiveness of the law-enforcement system is
significantly weakened, facilitated by lengthy and unsystematic reforms of
various law enforcement agencies, often with the omission of its priorities
counteracting organized crime itself. During a given period in a society
the negative consequences of organized crime activity are acutely felt by
every person.

The current crime situation in the state indicates the need to improve
measures aimed at neutralizing the influence of factors that predetermine
the development of organized crime. Organized crime is characterized by
a high level of latency, which is indirectly, first and foremost, corrupted
by representatives of the state and the judiciary. Understanding of the real
situation of crime and organized crime in particular, is necessary for the
introduction of adequate legislative measures to counteract them.

Organized crime tries to penetrate the most important spheres of life
of society and the state — to the authorities and management, to establish
control over financial and industrial groups, separate enterprises, subjects
of entrepreneurial activity, lobby their own interests in legislative bodies
and public administration. The priority directions of activity of organized
groups and criminal organizations are changing, the purpose of which is
to receive significant income.

The importance of the formation of detailed statistical data of the
results of the fight against organized crime in all its manifestations will be
facilitated by its law enforcement agencies in its real assessment in the
dynamics. It is the reflection of the real state of organized crime that will
improve the system of counteraction to this phenomenon, and will not
diminish the role of those law enforcement agencies that are directly
fighting its expression, will contribute to an analysis of the quality of their
work and the search for methods to improve their effectiveness.

1. Theoretical and legal foundations of crime prevention
Different terms are used in national and foreign legal practice, as well
as in legal literature, to designate crime prevention activities and take
measures aimed at reducing it, such as «warning», «preventiony, «fighty,
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«control», «counteraction» , «war», «terminationy», etc. Each of these
concepts causes scientific discussion and is not evaluated as sufficiently
defined. We believe that each of them has different content. The most
commonly used to explain the nature of such activity in the modern
Ukrainian criminological literature are the terms «prevention» and
«counteraction». But they are given a different content load. Some
researchers of this problem believe that the term «counteraction» in the
broad context encompasses prevention and serves to determine the overall
Impact on crime. It is Dbelieved that the concept of «struggley,
«counteraction» belongs to the class of generalized, which reproduce the
general essence, consisting in the implementation of resistance and does
not reveal the essence of prevention.

Based on the foregoing, we believe that the terms «struggle», «war»
to a greater extent determine the repressive approach in the field of
counteracting crime by the state and is a more narrow area of
counteraction, many authors believe that the terms «fight», «war» with
crime does not reveal the essence of the anti-criminal efforts of society
and the state. Such activities should be defined by the concept of
«counteraction to crime». It covers several spheres of influence on crime:
general social, criminological, criminal, judicial, etc.

Regarding the use of the term «crime control», which is common in
the western countries, especially in the United States, it should be noted
that this term did not get used to domestic criminology. But some
scientists use it in the sense of «counteractiony.

Thus, crime prevention is a complex of socio-legal phenomenon and
a concept that reflects the theory and practice of specific government-
management activities and private initiatives aimed at preventing the
commission of crimes, eliminating their causes and conditions,
interrupting the offender. Activity or criminal act committed at different
stages of their implementation, bringing the subjects of their commission
to criminal liability and applying to them the measures of criminal law
influence.

The structure of counteraction to crime contains two complexes
(directions) of diverse efforts of society and the state, aimed at restraining
crime within the socially permissible limits: 1) prevention of the
commission of crimes; 2) response to crimes committed.
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The essence and content of each of the directions of crime prevention
different researchers understand in their own way. It should be noted that
the prevention of crimes is a complex of efforts aimed at eliminating the
causes and conditions of the commission of specific criminal acts, so that
the subject who intended to commit a crime, got rid of this intention, as
well as to stop the crimes. The indicated direction of crime prevention in
modern conditions is recognized as the main and more effective in
comparison with others — the reaction to already committed crimes.

The reaction to the commited crimes is a complex of criminal legal
reaction to criminal manifestations using criminalistic means of disclosure
and investigation of crimes, the implementation of punishment and other
means of influencing criminal behavior.

Crime prevention in the literal sense means the activity that prevents
the commission of crimes. But the content of this activity should also
include legal and forensic means of responding and committed crimes that
could not be prevented. Thus, counteraction to crime involves the
prevention of crimes and the state-legal reaction to their commission.

Prevention of the commission of crimes is an activity functional
content and purpose of which is to interfere with the actions of
determinants of crime and its manifestations, primarily the causes and
conditions of the commission of a crime, by limiting, neutralizing, and, if
possible, eliminating their actions, as well as in stopping started crimes.

Depending on the stage of prevention, the prevention is divided into:
1) the prophylaxis of the commission of crimes; 2) the prevention of the
commission of crimes; 3) the cessation of the commission of crimes.

The prophylaxis of the commission of crimes in the criminological
literature and in practice recognizes the purposeful activity on timely
prevention of violations of any social norms, elimination of the causes
that give rise to these violations. There are various directions of social
prophylaxis: sanitary, technical, medical, veterinary, legal (prevention of
offenses and crimes), etc. Legal prophylaxis includes: prophylaxis of
disciplinary, administrative, civil and criminal offenses and crime
prophylaxis (criminological, criminal, criminal, penitentiary).

A more narrow definition of the concept of «preventiony as a specific
direction of a special-criminological warning consists of a set of measures
aimed at separate groups and individuals who implement criminal
intentions, contemplate the commission of crimes and are positively
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perceived as a criminal way of life, in order to discredit criminal behavior,
to refuse criminal motivation and intent, or the continuation of criminal
activity.

Crime prevention is a set of measures aimed at separate groups or
specific individuals who commit criminal intentions, contemplate the
commission of a crime; elimination of criminogenic factors that cause the
formation of a criminal motive before the crime is committed.

The cessation of criminal expressions is defined as a set of measures
aimed at preventing the completion of the crime.

Thus, the theory of counteraction and prevention of crime as a kind
of social and preventive activity includes measures aimed at limiting the
factors, causes and conditions of crime and bringing the perpetrators to
criminal responsibility. It is an integral part of the subject of criminology
and defines the main task of this science — theoretically to substantiate and
develop proposals on combating crime.

Crime prevention is an active influence on its causes and conditions
at various levels of social life. In criminology there are three levels of
counteraction and prevention of crime: general social, special-
criminological and individual.

The general social level of counteraction of crime is a combination of
economic, cultural, educational, ideological, organizational and
managerial, legal, technical measures, usually of a long-term nature,
which ensure the proper functioning and development of the existing
system of social relations and are indirectly aimed at countering crime.

These measures are developed and implemented by state authorities
and management not with the purpose of direct counteraction of crimes
but with the aim of solving current and future tasks of socio-economic
development of the state, elimination of contradictions in public life. But
indirectly they are aimed at eliminating negative phenomena and
processes in various spheres of public life, which determine crime as a
consequence. With criminality they have predominantly correlation links.
National counteraction of crime is based on the condition of timely
solving of sharp social contradictions, since it is impossible to eliminate
secondary phenomena without removing the main negative phenomena
with which they are inextricably linked. And this is clearly traceable in the
light of the economic and social reform that occurs inconsistently with the
aggravation of global social contradictions in all spheres of public life.
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The special-crime level of counteraction of crime is an aggregate of
complementary measures complementing each other, the content of which
Is the activity of state bodies, public organizations and citizens in the
development and implementation of measures specifically aimed at
identifying, eliminating and neutralizing the negative circumstances that
make the commission crimes and prevention of crime at different stages
of the development of criminal activity. Special-criminological
counteraction of crime is a professional activity that requires the use of
special knowledge and methods of criminology, special planning,
forecasting and management activities. It consists of the following
independent areas: elimination or neutralization of causes and conditions
conducive to the commission of crimes (criminological prophylaxis);
termination of offenses and crimes; correction of persons who committed
a crime; prevention of relapse; medical and psychiatric prevention.

The specially-criminological direction of combating crime is a
complex target, closely related to social prevention in the broad sense. In
general, social prevention involves the use of various measures that
impede the development of anti-social forms of behavior. It is based on
the recommendations of most social, natural and technical sciences, and in
its essence identical to the general social prevention of crime, including a
set of measures of education, observation, legal influence and treatment.

In the development of special-criminological measures for the
prevention of crime, criminology, of course, uses knowledge and
recommendations from other areas of social prophylaxis. But they do it
purposefully, in relation to specific criminal phenomena and processes.
Measures of social prevention are oriented on the whole population and
aimed at ensuring social health of society. Therefore, these measures of
special-criminological crime prevention are only part of the complex
measures of social prevention in society.

Thus, criminological prophylaxis is a combination of activities with
its identification and elimination of national and subjective conditions that
give rise to crime, and also contribute to the growth of specific crimes.
Depending on the phenomena and processes these preventive measures
are divided into: review, restriction, elimination, protection.

Prophylaxis of prevention covers the activities of various subjects,
consists of a set of measures, techniques and methods aimed at preventing
the emergence and spread of various criminal phenomena and processes.
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Prophylaxis of prevention contains a wide range of measures: socio-
economic, ideological, legal, social and hygienic (for example, maternal
protection, measures aimed at creating conditions for the upbringing of
children, moral formation of an individual, ensuring proper working
conditions, leisure, control and permits, etc. )

Under the prophylaxis of restriction, the activity of the subjects of
prophylaxis, is creating conditions that hinder the spread of criminogenic
objects at certain levels of social life, the determination of certain types of
crimes, the formation of typological features of different categories of
criminals.

The main place in the prevention system of elimination, which is
carried out mainly by law enforcement agencies, are measures: procedural
(submission of the investigator, separate decision of the courts),
operational (liquidation of «Malin» and drones); informational and
criminological (analysis of the crime situation), administrative (removal
of moonshops, weapons, etc.).

Prophylaxis of prevention is a set of measures aimed at increasing the
level of protection and safety of material objects and individuals from
criminal encroachments. It creates external barriers to encroach upon the
values protected by society. Prophylaxis of protection is widely used in
practice. These are technical means of protection, branding and
individualization of objects, public awareness about means and methods
of encroachment and protection (forensic, victimological prevention).

Measures of special-criminological prevention are quite diverse. By
scale these measures are divided into: national, regional, local and
individual. State-wide — these are measures aimed at eliminating criminal
phenomena in the country as a whole. Their implementation is due to the
goal of implementing a single criminological policy in the state.
Regional — these are measures aimed at eliminating or neutralizing
criminogenic phenomena in certain regions. Local — it measures on the
scale of individual objects or microgroups (enterprise, family).

Individual — these are measures for specific individuals inclined to
commit offenses and crimes. They apply to people for whom there is a
reasonable assumption, a forecast and the legal basis that this person is
likely to commit a crime. Individual crime prevention is the preventive
action of state and non-state bodies to prevent a crime from being
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committed by a specific person from which it is most likely to be expected
to commit a crime.

Consequently, the object of this activity is: behavior and lifestyle of
individuals with a high probability of committing a crime; anti-social
orientation; psychophysical features of individuals; unfavorable
environmental conditions; other long-term negative circumstances that
determine the crime situation.

To determine the range of people who need individual prevention it is
necessary to have factual, legal and criminological grounds. The actual
reasons are the presence of antisocial behavior with its real
manifestations. The legal basis is the regulation of preventive activities by
law. Criminological grounds should be understood as the high degree of
probability of committing a crime by a particular person.

Directions of individual prevention of crimes are: measures of
persuasion, social assistance and coercion. Measures of persuasion — a set
of educational activities aimed at forming in the person abandonment of
criminal behavior, criminal intent, anti-social installations. These are
conversations, listening to lectures on legal topics, individual or collective
patronage, participation in community activities. Social assistance
measures are employment, improvement of living conditions, changing
lifestyle, raising the level of education, obtaining a specialty, establishing
useful contacts, etc. Compulsion involves adverse consequences for the
person, physical, material and technical. For example, control over the
conduct of convicts, administrative supervision, arrest and administrative
detention, fines, cessation of vagrancy and begging and so on.

By nature special-criminological activities are subdivided into: socio-
economic; socio-demographic; ideological political cultural and
educational; organizational and managerial; technical control-permit;
legal; therapeutic and prophylactic.

Differentiation of special-criminological measures by subjects is
carried out depending on the competence and functional capabilities of the
subjects. By content the activity of each subject of prevention is
determined by its functional responsibilities.

To subjects of counteraction and prevention of crime belong state
bodies, officials, public organizations, social groups, separate citizens,
having the corresponding competence, rights and duties, whose activity in
accordance with the current legislation is aimed at the development and
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implementation of activities related with the prevention, detection,
limitation and elimination of criminal phenomena and processes
generating crime. These include:

» the bodies administering the system of special-criminological
counteraction and prevention of crimes determine the main directions,
measures, tasks, forms of counteraction and prevention, the criminological
policy of the state, plan, direct, coordinate and control it (state authorities
and administration, local self-government bodies, executive and
regulatory bodies);

« state bodies that carry out special measures for countering and
preventing crime, by virtue of their status, and this activity is assigned to
their main tasks and functions (Ministry of Internal Affairs, SBU,
prosecutor’s office, courts, control bodies);

 bodies and organizations whose activities indirectly influence the
prevention of crimes (general and economic management bodies,
information, statistical, medical, educational, cultural-educational);

» public organizations, associations of citizens and individual
citizens (trade unions, public guardians of order, parties, religious
organizations).

Among the subjects of special-crime prevention are local authorities
and their executive and regulatory bodies, competent to carry out
organizational and managerial functions for the prevention of crime, to
organize and coordinate the work of the entities of the crime prevention
system, to monitor the implementation of the decisions taken in the
subordinate territory. To increase counteraction of crime they can form
both permanent and temporary bodies. Various public organizations,
workers’ groups, officials, individual citizens (consumer protection
society, environmental movement, etc.) play an active role in preventing
crimes.

Among the subjects for which special-criminological counteraction
and prevention are the main function or one of the functions are law-
enforcement bodies, their units and services. These are the bodies of
internal affairs, state security, court, prosecutor’s office, arbitration,
services for minors, correctional labor colonies, and the system of
controlling state bodies.

Common to them is that the function of counteraction and prevention
of crimes is allocated in an independent direction of activity. The content

245



of this function is to identify and eliminate criminal phenomena, prevent
crime, prevent and stop crimes, identify and eliminate causes and
conditions conducive to crime, prevent recidivism and control the
implementation of measures to combat crime.

Individuals implement preventive measures both in the framework of
fulfilling certain civic obligations (upbringing of children) and public
order (party, trade union), and in the personal initiative of countering
various crimes, signaling to the competent authorities about criminal
phenomena and criminal objects, promote the activities of law
enforcement bodies (public assistant district).

The close link between the specialized actors in combating crime and
the family, the population and public organizations provides a fairly high
effectiveness of preventive practices. Family, community, religious
organizations, prevention groups, cossack organizations, foundations,
movements and many other organizations of public control are engaged in
educational preventive work. Suffice it to say that more than two hundred
non-governmental organizations declared in their statutory documents the
work on preventing and combating corruption and crime. All these
subjects are able to solve the problems of early and post-criminal
prevention.

As for individual citizens in the Constitution of Ukraine, other
legislative acts (criminal, criminal procedure, administrative legislation)
there are norms that establish the duty and legitimacy of actions of
citizens in protecting the interests of the state, their own legitimate
interests and rights, the rights of other citizens from criminal
encroachments.

Important for a complete analysis of crime is its information and
analytical support. It is based on the legal, organizational, technical and
methodological basis of purposeful activities on the collection,
processing, storage, use of information necessary for the effective
functioning of the system of counteraction to crime.

It involves the availability of information on the state, dynamics and
structure of crimes, the impact on crime of the socio-economic status of
the state, the activities of crime prevention actors. It should be noted that
it is necessary to obtain sufficiently complete information that would
reproduce the real state of crime in the country and the factors that
determine it.
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In the context of the formation of an effective counteraction of crime,
latent crime (from the Latin word «latens» — hidden and invisible) is of
great importance, which is a set of actually committed crimes that, due to
various circumstances, have not been reflected in official criminal
statistics. The negative social consequences of latent crime are as follows.
Violation of one of the fundamental principles of social justice — the
inevitability of punishment for the crime committed. The untimely
occurrence of responsibility for the crime committed encourages the
commission of new crimes, which creates favorable conditions for
recurrent, professional crime and prolonged activity of organized crime
groups. In the morally-psychological aspect, the high level of latent crime
forms the legal nihilism of citizens, doubts about the effectiveness of law
enforcement agencies and their capabilities in the protection of life,
health, property and other benefits. Latent criminality also has a negative
impact on the development of criminal law and criminological policies,
strategies and tactics of counteracting crime, undermining measures of
social policy of the state.

The level of latent crime depends on many socio-economic,
psychological, organizational and managerial factors. Among the main
ones are the following: 1) the nature and prevalence of circumstances in
connection with which the crimes are concealed; 2) the state of legal
consciousness and social activity of the population, aimed at
counteracting crime; 3) the types and methods of committing crimes, the
nature of their gravity (more serious crimes less latent, less severe — more
latent); 4) the activity of law enforcement agencies in detecting crimes
and criteria for assessing their activities; 5) stability of the legislation and
judicial practice; 6) observance of the rule of law by state bodies and
officials.

Now, in the context of intensive integration processes in the world,
all countries are interested in the possibility to compare and assess the
statistical indicators of crime in a variety of ways. Unfortunately, the
indicators of criminal statistics in most countries are not comparable for
various reasons — objective and subjective. For objective reasons, first of
all, various criminal-procedural forms of carrying out of inquiry,
investigation and judicial consideration of criminal cases, as well as the
procedure of accounting and methodology of calculation of indicators, can
be attributed.
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To the subjective — the interest of individual power structures and
political forces in certain quantitative characteristics of the criminal
situation in the country at the moment, which is most clearly illustrated by
statistical data. Very often, subjective factors are decisive at any stage of
registration and consideration of criminal-law phenomena.

It is no coincidence that the problems of improving statistical
accounting have been repeatedly discussed at various UN congresses
dealing with crime prevention issues, which constantly emphasized that
only on the basis of statistical data are possible in-depth comparisons of
trends in the development of economic crime in different countries and
regions of the world.

Detection of latent crimes is a difficult task but quite real. In law
enforcement agencies latent crimes are detected through the use of
operational measures. Criminology knows a number of indirect methods
for detecting latent crime. The simplest of them are reduced to various
types of polls by using anonymous questionnaires. The main methods of
detecting the level of latency of crimes are: to identify the level of
victimologization of the population; analysis of complaints, applications
of citizens coming to law enforcement agencies; analysis of messages in
mass media; analysis of documents, materials of inspection of controlling
bodies; study of data of forensic medical examination, polyclinic,
hospitals; expert estimation method; analysis of actions of individual
people (building of a house, sale on the markets of stolen products);
analysis of technical and economic indicators of enterprises (raw
materials — output, shortages and their causes).

Criminal statistics in most countries are decentralized and do not
have a clear structural system, as in our country. The second feature is due
to the lack of a single methodology and system for collecting data on
crimes. The third feature is that information about crimes is collected by
many different organizations. A widespread system of private statistical
bodies serving primarily private companies, and sometimes executing
orders from state statistical bodies. The fourth feature is the availability of
a large amount of statistical information, its unsystematic nature and
inequality, which prevents state statistical bodies from verifying the
authenticity of statistical data.

Criminal statistics of crime of each state reproduces the specific
features of its criminal law, process, judicial system, therefore, when
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studying the indicators of international criminal statistics on crimes, one
should first of all bear in mind the differences of criminal legislation. In
some countries criminal offenses are subdivided into crimes,
misdemeanors and offenses. In others — for crimes and offenses.

In the third one — on criminal acts which are prosecuted under the
indictment or without such, etc. The range of acts that are defined as
economic or property crimes, as well as committed by organized groups,
varies considerably. There are features and in the legal definition of
individual concepts: complicity, attempt to commit a crime, relapse, and
many others. Significant difference in the definition of the composition of
such crimes. It is also necessary to take into account the degree of activity
of the police and the court in the detection of crimes, as well as criminal-
procedural law and the organization of a system of counteracting crime in
individual countries.

However, in spite of all these difficulties, the comparative and
statistical study of crime on an international scale provides an opportunity
to identify the main trends, the dynamics of this crime in the world, its
structure and the peculiarities of regional manifestations. It is important to
use for this an analysis of the size of the damage from the commission of
crimes in different countries, materials of economic, demographic socio-
cultural statistics, etc.

2. Counteraction of organized crime

The emergence, existence, spread and reproduction of organized
crime is primarily due to the aggravation of contradictions in the
development of society during the period of market transformation. These
contradictions are the main crime-causing factors that determine the
existence and reproduction of organized crime. Factors that determine the
occurrence and existence of organized crime can be divided into objective
and subjective. Objectives include factors that are conditioned by socio-
economic features of the functioning of society. To subjective ones are
those caused by the disadvantages of organizing the work of operational
units to combat them.

Objective factors of the emergence and existence of organized
criminal groups is the growth of property stratification of the population;
complication of the crime situation in the conditions of crisis phenomena
in the economy; increasing activity of the shadow economy; changes in
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the legal consciousness of most of the population; a simplified approach
to the study and analysis of the development of organized crime;
the absence of an effective legislative framework for the fight against
organized crime.

Subjective factors are: reducing the role of preventive measures;
organizational and tactical miscalculations in the field of organization and
implementation of counteraction to crime; systematic rotation and fluidity
of operational composition; shortcomings of the professional training of
operatives; miscalculations in determining the main directions in the fight
against crime, low quality of operational overlap; low-quality work on
operational accounting; unsatisfactory state of organization of interaction
of operational units with investigators and supervisory bodies;
disregarding the peculiarities of regional conditions; low level of control
over the way of life and criminal activity of leaders of criminal formations
and their active members; absence of offensive in the fight against
organized crime; underestimating the professionalization and
consolidation of criminal activity; disadvantages of informational and
analytical work.

By the content they can be classified into economic, political, social,
moral, psychological, legal and organizational and managerial factors of
the existence, spread and reproduction of organized crime. Economic
factors include: a systemic crisis in the economy, miscalculations in the
strategy of privatization of state property, an economically unjustified full
liberalization of prices, weak control of the state and society by the
activity of individual economic entities, especially large monopoly
enterprises, banking institutions, active activity of fictitious enterprises,
high level of shadow economy, opacity of most segments of the market,
first of all, fuel and energy, agro-industrial, etc.

Today the shadow economy is, in fact, an extensive system of
obtaining extra profits which has its own shadow leaders and the
specialization of individual segments. According to experts, the amount of
illegal shadow economy is more than 50%. It is usually in the interests of
the criminal oligarchic clans of Ukraine, and not in the interests of society
and the state. Tens of millions of Ukrainian hryvnas, not controlled by the
banking system, go through the shadow sector every day.

In itself, the phenomenon of a shadow economy is inherent in all
economic systems without exception but more significant is its volume,
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that in case of exceeding certain limits becomes of large scale and
extremely dangerously affects all spheres of public life, instigates the
spread and reproduction of organized crime.

An important economic factor is the erroneousness of the chosen
direction of economic reform, the implementation of which led to the
formation of a system that, by its existence and peculiarities of
manifestations, generates a significant number of negative criminal factors
contributing to the further spread and reproduction of organized crime, in
contrast to, conventionally speaking, «normal» market economy. Of
course, the last also contains a number of objective prerequisites for the
existence of organized crime. But in the presence of civilized market
relations they have reliable barriers.

The political factors of the spread of organized crime should be
considered the growth of the corruption of the state apparatus and the use
of immoral and sometimes illegal methods in political activity, the
influence of criminal oligarchic clans on the functioning of the political
system as a whole and certain political institutions.

One of the main social factors should be social apathy of the
population, despondency to positive changes. To confirm the state of
social apathy, it is not even necessary to carry out special studies or
provide empirical data, because every citizen of Ukraine, unfortunately,
can observe this condition every day in everyday life. An over-the-top
confirmation of this can be the almost complete lack of response from the
public to such phenomena as unprecedented increase in utility tariffs,
arbitrary power failure by energy generating companies of entire
neighborhoods. In countries that, from the point of view of the majority of
Ukraine’s population, are considered democratic and civilized, such facts
would inevitably lead to violent protests.

A significant social factor in the existence, spread and reproduction
of organized crime is the sharp stratification of society into extremely
poor and very rich, low living standards of most social strata. At the same
time, a small percentage of people live at extremely high standards of
consumption, characteristic of the most economically developed
countries, with the apparent lack of the majority of the population to
achieve this legitimate.

Another social factor should be called the threat of organized crime,
not only traditionally criminal, but also other spheres of life. In foreign
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countries, such as the United States and Western Europe, organized crime
controls only criminal activity such as drug trafficking, weapons,
trafficking in human beings, car theft, and smuggling. For legal business,
members of organized criminal groups attempt to penetrate only in order
to legalize profits from criminal activities or gradually withdraw from
criminal activity. Organized crime in Ukraine and in many post-Soviet
countries not only penetrates into most legal areas of activity, but even
controls them. At this time, it is difficult to name at least one area of life
that would not be exposed to organized crime.

Under the moral and psychological factors should be understood first
of all catastrophic decline in morality in society, the devaluation of
spiritual values. Much of the population was struck by purely consumer
psychology. Representatives of criminal oligarchic clans and corrupt
officials who publicly demonstrate their disparaging attitude to the law
and law enforcement agencies began to identify moral norms in society.

An important moral and psychological factor in the existence,
distribution and reproduction of organized crime is the domination in the
social consciousness of the cult of enrichment, profit over the minimum
labor costs. In this case, the enrichment is cultivated as much as possible,
by any means, at any cost. In addition, the marked cult of overproduct has
led to the existence of economic disproportion in the form of priority
mediation over production. To eliminate this factor, it is necessary to
involve economists and develop and legislatively establish the limits of
the profitability of goods and services, and review the criteria for
determining their cost.

A significant moral and psychological factor is the preferential
treatment of the population of the so-called mafia life style, a peculiar
effect of accustoming the public consciousness to organized crime. The
noted effect of addiction is potentially dangerous by the threat of total
criminalization of public consciousness, which results in almost the
justification of criminals, the romanticization of a criminal way of life, the
formation of greater trust in criminals, than to the authorities.

Another moral and psychological factor is the establishment in the
public consciousness of the stereotype of «social proximity» of the
criminal element, which was formed as a result of prolonged propaganda
of such «proximity» of the criminal element in the years of
totalitarianism. It created a sympathetic attitude to it, infiltrates the
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subculture of the criminal environment into public consciousness on a
threatening scale. This is also facilitated by the proliferation and
production of works that magnify the image of the offender. He is
depicted as such a savior knight and a wise philanthropist, an unjustly
imprisoned defender of individual freedom, a vibrant, creative personality.

Among the moral and psychological factors should also be called the
psychological proximity of the business environment to organized
criminalistics. This is a logical consequence of their moral and
psychological unity. It is conditioned by the existence in the Soviet times
of criminal responsibility for private entrepreneurship, commercial
mediation and other economic crimes, which are now recognized as
socially useful activities. This made people who engaged in such activities
as criminals, facilitated their involvement in the criminal system of public
relations.

Among the legal factors of the spread and reproduction of organized
crime can be called such as the imperfection of the criminal legal
regulation of counteraction to organized crime; internal contradiction and
inconsistency of the system of legislation, in particular economic and tax,
and the unsatisfactory state of legislative regulation of certain spheres of
activity, especially economic ones, including the imperfection of the
provisions of certain legislative acts regulating crime counteraction;
criminogenicity of some legislative acts, non-implementation of their
criminological expertise, etc.

Organizational and managerial factors that determine the existence,
distribution and reproduction of organized crime are manifested in
improper control of the use of national wealth, unwarranted intervention
of officials in economic activity, and the disadvantages of the entire
economic mechanism,

The state of counteraction to organized crime negatively reflects the
conditions of organizational and managerial nature, which deal with the
shortcomings of law enforcement activities of law enforcement and other
state bodies. Among them should be: administrative failures in the
organization of operational and service activities of law enforcement
agencies; liberalism when sentencing members of organized criminal
groups; shortcomings of operational search work; insufficient level of
coordination in the fight against organized crime between individual law
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enforcement agencies; inadequate logistical, resource and personnel
support of units for combating organized crime.

It should also be noted that inconsistency of actions and departmental
corporate law enforcement bodies. It is only possible to counteract this by
means of a clear legislative definition of the competence of various
agencies in the field of combating organized crime with a mandatory
warning about the prohibition of its arbitrary redistribution at the level of
various types of by-laws.

An important negative circumstance is the bureaucratization of
special units for combating organized crime and, in general, the system of
law enforcement agencies.

The problem of resource support for crime prevention, especially
organized, remains extremely relevant. In today’s situation, when law
enforcement officers, especially the governing body, have to perform
more different kinds of economic activities than direct functions of the
office to ensure the minimum necessary existence and functioning of the
law-enforcement system, the importance of this issue is still increasing.
Savings on the allocation of funds to the needs of law enforcement
agencies cost the state too much, cause budget losses and generate other
social problems.

Low legal and social security of law enforcement officers, including
special units for combating organized crime. Infinite attempts to save
budget funds on the abolition of additional social guarantees to law
enforcement officers lead to negative events such as staff turnover and
social tensions in law enforcement agencies that can not have a positive
Impact on crime counteraction.

Corruption plays a special role in contributing to the existence,
spread and restoration of organized crime. Its devastating impact is felt
throughout the world. This is due to the fact that power and management
powers represent a great temptation for those who are prone to unjust
enrichment. This is used by organized crime, unlawfully approaching the
bureaucracy. It should be emphasized that some civil servants themselves
often go towards criminal elements, wanting to receive money or material
benefits for their services.

The above list of the main factors that determine the existence,
distribution and reproduction of organized crime, determines the nature
and content of measures to counteract and prevent it.
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General social measures, as noted in the criminological literature,
include a radical reorganization of the country’s economy, aimed at
making impossible the functioning of the shadow economy, the
penetration of organized crime into the sphere of the legal economy, the
improvement of tax legislation, the impossibility of financial-banking and
foreign economic crime.

The strategy of combating organized crime in modern conditions is to
implement long-term measures aimed at eliminating the causes and
conditions of this negative phenomenon, simultaneously eliminating
specific organized criminal groups and organizations and limiting the field
of their activities. Reliable barriers should be placed on the penetration of
organized crime into the authorities and authorities, law enforcement
structures, and the economy. To implement such a strategy, it is necessary
that the counteraction to organized crime has indeed become the object of
targeted state policy, and not only used during election campaigns.
Necessary real political will of state leaders and broad support for civil
society.

An important area of counteraction should be the taking of decisive
measures aimed at eradicating organized crime from the legal sector of the
Ukrainian economy, combined with steps towards its de-
institutionalization. The activities of law enforcement agencies and special
services of the state are able to substantially reduce the economic and
financial base of organized crime, since the most effective way to dispose
of organized criminal groups is to detect and distort cash flows that ensure
their functioning.

At the same time, it is necessary to exercise much more
determination in the case of seizure of property if there is a suspicion that
it was obtained as a result of criminal activity. It is necessary to provide a
real guarantee of the security of citizens who reported suspicions about
the activities of organized criminal groups or the source of income.

In recent years, the problem of ensuring the principle of inevitability
of the punishment of organized criminal groups is very relevant. While
the level of organized crime’s latency is high, and the disclosure of these
crimes, on the contrary, is low and the punishment for their
commissioning is purely symbolic, all special-criminological activities
aimed at counteracting organized crime will yield insignificant results.
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The urgent task is also the moral improvement of society, raising the
level of general culture and justice of the population.

Improving the legal framework is important for activating the work
on counteraction to organized crime. This is constantly emphasized by
scholars and practitioners. Such proposals do not mean at all that there are
no criminal-law norms in the state that regulate criminal responsibility for
crimes committed by organized criminal groups. They certainly were and
are. It is about their improvement, the creation of an optimal criminal-
legal framework in modern conditions: an offensive, directed against
members of organized criminal groups and factors that determine the
commission of their crimes.

The counteraction to organized crime should also involve measures
of a criminal-procedural nature that deal with the regulation of the
procedure for investigating criminal cases concerning the crimes of
members of organized groups and criminal organizations, trial, execution
of sentences, improvement of the work of the investigating staff, etc.

An important reserve of counteraction to organized crime should be
active cooperation of operational units of law enforcement with civil
society organizations and individual citizens.

The state of modern organized crime and corruption at different
levels of government and administration requires the use by law
enforcement of new, more effective, special-criminological measures,
methods and methods of counteraction. From society as a whole and from
special units to combat organized crime, it is required to create an
effective and high-quality system for combating organized crime. Only
active and offensive actions using all the means provided by law, a well-
balanced and professionally competent organization of operational-search
activities, interaction with investigative units, the prosecutor’s office and
the court will ensure the fulfillment of the tasks of counteraction to
organized crime.

Among the special-criminological measures, special attention
deserves the issue of coordination of efforts of state bodies for
counteraction to organized crime. After the elimination of the
Coordinating Committee on Combating Crime under the President of
Ukraine, the National Security and Defense Council of Ukraine and the
Prosecutor’s Office of Ukraine carry out functions for coordinating this
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activity. However, it should be noted that the activities of these bodies
lack decisiveness and offensive character.

It is worth taking the experience and technology of combating
organized crime, tested in other states, in particular in the United States
(the allocation of significant financial and human resources, the use of
modern methods of electronic surveillance, the involvement of secret
employees, gradual but steady and qualitative accumulation of evidence in
the case, etc.).

It is also possible to use the positive experience of creating so-called
regional and interregional «shock groups» as part of the staff of various
law enforcement agencies. Such structures in the United States are created
to investigate the activities of specific organized groups. The period of
their activities is not regulated in advance, that is, they must work until
they have solved their task of tactical and procedural nature.

In the conditions of globalization of the global economy, the
criminogenic processes become global. They determine organized crime,
which is becoming more aggressive, has long crossed the borders of
national states and has a transnational character. It is entirely natural that
organized crime has become a matter of serious concern to the
international community.

Since the mid-1970s, at the UN level, and later in the Council of
Europe, a number of international legal acts have been adopted that
formulate strategic principles for combating organized crime. The most
important of these are the UN Convention against Transnational
Organized Crime of 15 November 2000 and its additional protocols: the
Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children; Protocol against the smuggling of
migrants by land, sea and air; Convention on Laundering, Search, Seizure
and Confiscation of the Proceeds from Crime, 8 November 1990, Council
of Europe Convention on Laundering, Search, Seizure and Confiscation of
the Proceeds from Crime and on the Financing of Terrorism of 16 May
2005, European Union Strategy for the beginning of the new millennium
«Prevention and control of organized crimey; Framework Decision of the
Council of the European Union on combating fraud and counterfeiting of
non-cash means of payment, dated May 28, 2001, Framework Decision of
the Council of the EU of June 13, 2002 «On the European Arrest Warrant
and the Transfers of Persons between Member States» and others.
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Appropriate congresses, seminars on crime prevention and the treatment
of offenders were held, in which issues of activation of counteraction to
organized crime were raised. Such events were held in Havana (1990),
Suzdal (October 1991), Palermo (2000).

A characteristic feature of international treaties in the field of
counteraction to organized crime is a fairly wide range of States parties.
For example, 168 states have joined the United Nations Convention on
Narcotic Drugs, the OOEN Convention on Combating IHlicit Traffic in
Narcotic Drugs and Psychotropic Substances has exceeded 158. Ukraine
has also concluded dozens of interstate, bilateral treaties on legal aid in
criminal matters.

In order to successfully fight organized crime, joint efforts are needed
to counteract criminal gangs across the European space, joint mobilization
of law enforcement and judicial authorities, balanced implementation of
measures and an integrated strategy that sets priorities and clear goals for
the implementation of relevant action plans.

In the above mentioned international legal documents it is recognized
as necessary:

— carry out intergovernmental cooperation in the field of
counteraction to organized crime, exchange of information between law
enforcement bodies about the activities of organized criminal groups;

— establish operational-technical cooperation in various spheres of
counteraction to organized crime;

— expand advisory services in order to exchange experience and new
achievements in the fight against organized crime;

— improve customs, passport and transport control at the crossing of
the border and the implementation of international supplies of goods;

— create data banks for participants of transnational organized crime;

— involve financial institutions in the implementation of national,
regional and international programs for the prevention and counteraction
of organized crime;

— provide mutual assistance in the field of criminal justice,
extradition and extradition;

— constantly carry out measures aimed at combating money
laundering, trafficking, smuggling, trafficking in human beings,
international terrorism, piracy, environmental crimes, etc.;
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— intensify activities to detect suspicious banking transactions
involving the transfer of money abroad,

— take effective measures and adopt appropriate laws aimed at
resolute counteraction to corruption, which promotes the activities of
organized criminal groups;

— develop and improve specific training programs for law
enforcement personnel, and apply other mechanisms of international
cooperation in combating organized crime.

The main objective of international cooperation is to ensure that
counteraction to organized crime is adequately secured by the activities of
state institutions and coordinated at the interstate level.

CONCLUSIONS

Expressions of organized crime cause significant damage to the state
and its institutions, and in general to its society. The need for in-depth
knowledge of this phenomenon is due to the urgent need to reduce the
negative effects of its manifestation. In Ukraine the epressions of
organized crime also have a significant negative impact, especially in such
a difficult time for the country to reform and find new ways to build it.
Underestimation of the threats posed by organized crime can have fatal
consequences for the whole society.

Ukraine on the way of active counteraction to organized crime, and
now implementing and reforming the law enforcement and judicial
systems, should maintain their effectiveness in the fight against and fight
against crime, create the legal basis for qualitative interaction among
themselves in achieving the ultimate goal. One of the priorities of its
domestic policy should be the desire to effectively counter organized
crime and minimize the negative consequences for society of its activities.

In general, the study of issues of counteraction to organized crime
should be carried out in the direction of improving the legal framework
for bringing to justice its representatives. Reducing the indicators of
manifestations of organized crime in Ukraine indicates that criminal gangs
change the tactics of their activities, which greatly complicates their
detection.

In order to form an effective system for counteracting of organized
crime, scientific development should be carried out, in particular, in order
to systematize and to simplify the criminal-law basis of counteraction to
organized crime, to make it more precise, avoiding evaluative concepts
and opportunities to further ambiguous interpretation in application.
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Investigation of the processes of determination of crime has a very
practical significance. In general, in criminological science, the theory of
determination and factors that determine the phenomenon of crime
contributed to the development of major groups of factors that affect
crime: social, economic, legal, organizational and managerial; cultural-
ideological, moral, political, etc. It contributes to an effective further
analysis of the state of crime for forming ways of confronting a
scientifically sound, rational and calculated outcome. The importance of
knowing the determination of crime is conditioned by the need to develop
and prevent effective countermeasures and combating this multifaceted
phenomenon.

The significance of the socio-economic factors of state development
in their influence on the genesis of organized crime can not be
overestimated. Organized crime continually holds the heart on the pulse of
social and economic life of the country. If you have only the slightest
opportunity to use certain circumstances for your own benefit, it will
definitely Dbenefit them. A clear, sustainable and systematic legal
development of the country’s social and economic life, together with
effective crime prevention measures, can provide the basis for reducing
the negative impact of its activities on the territory of our country.

SUMMARY

The article is devoted to the problems of counteraction of organized
crime in Ukraine. The research of the theoretical and legal foundations of
counteraction to crime was conducted, attention was paid to certain
aspects of counteraction. On the way of active counteraction to organized
crime our state is currently reforming the law enforcement and judicial
systems, introducing amendments to the current legislation. The current
crime situation in the state indicates the need to improve measures aimed
at neutralizing the influence of factors that predetermine the development
of organized crime. Among the legal factors of the spread and
reproduction of organized crime can be called such as the imperfection of
the criminal legal regulation of counteraction to organized crime; internal
contradiction and inconsistency of the system of legislation, in particular
economic and tax, and the imperfection of the provisions of certain
legislative acts regulating crime counteraction. In order to form an
effective system for counteracting organized crime, scientific
developments should be carried out, in particular, in order to systematize
and to simplify the criminal-law basis of counteraction to organized
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crime, to make it more precise, avoiding evaluative concepts and
opportunities to further ambiguous interpretation in application.
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CRITICISM AS A CONCEPT OF CLASSICAL SCIENCE
AND A SOCIAL PHENOMENON OF CIVIL SOCIETY: THE
POTENTIAL OF CONSTITUTIONAL AND INTERNATIONAL
LAW (AS EXEMPLIFIED BY THE UKRAINIAN SOCIETY)

Nediukha M. P.

INTRODUCTION

The topicality of scientific criticism is conditioned by a number of
circumstances: a) by its status as a scientific and educational paradigm, an
immanent means of developing scientific knowledge, a manifestation of
academic freedom and creative activity as well as by everyday
circumstances of society’s life. Lack of freedom of criticism negatively
affects, first of all, the theoretical and heuristic potential of science, leads
to its stagnation, generates the threat of its degeneration into dogma,
utopia. Public crises, social disasters have as one of their underlying
causes, as is known, the neglect of the possibilities of scientific criticism
as a means of ensuring a public dialogue between the authorities and the
people, the rule of law and civil society; b) by the necessity of creating the
space of public scientific and information communication, the transition
from the paradigm of reproduction of knowledge to the paradigm of the
formation of the capacity for independent creativity, creative, innovative
activity; c) by its ability to integrate science, education and innovative
activities / production as the dominant regularity of the development of a
«knowledge society»; d) by ensuring the competitiveness of science and
the profession of scientist; e) by being an effective means of limiting /
eliminating the threats of subjectivism and voluntarism in the process of
cognition, of avoiding dissent charges, of neutralizing the threats of the
use of repression against scientists, etc. As an example of the latter, one
may consider, in particular, the campaigns officially declared by the
Soviet authorities to «combat bourgeois pseudoscientists» — sociology,
political science, general theory of systems, genetics, cybernetics,
mathematical logic, the theory of relativity, etc. — which was fairly
qualified as manifestations of the scientific inquisition of the Middle Ages

262



and the New Time (processes against J. Bruno, N. Copernicus, G. Galilei,
etc.); e) by the tasks of forming personal and professional competence.

A human being, being a personality, a biosocial being as the supreme
creation of God, is gifted, as is known, with a special ability — critical
thinking as a natural ability to respond to the world of ideas, value
orientations and beliefs, circumstances of everyday life by expressing his
attitude — rational or emotional, constructive or destructive, ironic or
satirical, high or low, etc. The above is achieved, as it is generally known,
by means of arguments and counter-arguments, objections and assertions
and their organic combination in the process of deploying a discussion or
polemics, as well as by formulating conclusions (inferences) as definitive,
recognized by the scientific community for a certain period of time,
results of research as true or vice versa — false, subjectivist, controversial,
destructive. Accordingly, in the latter case, the attitude of a human being
toward a human being as subjects of social interaction can acquire
deformed features — both in the essential and functional, goal attainment
characteristics — then scientific criticism turns into its opposite —
faultfinding, thus replenishing not the research arsenal of science, but the
methods of eclecticism, sophistry, manipulative influence on the
consciousness of man, public opinion that distort the truth, generates
states of information, psychological, or hybrid war, leads to hidden
actions of real aggression, annexation of a part of the territory of a
sovereign state, thereby imposing on the international community
threatening scenarios of returning to the policy of conflict and force
confrontation.

Unfortunately, the problematics of critical thinking can hardly be
considered developed: the terms «scientific criticismy», «critical
thinking»,  «constructive criticismy»,  «faultfinding», etc, are
groundlessly absent in domestic encyclopedias and dictionaries,
monographic studies. In the educational-methodical literature, the
content of the aforementioned fundamental concepts of science is
reduced mainly to the search, detection, and correction of logical errors
of the process of proving or refuting one or another thesis, judgment,
reasoning, etc, which is equivalent to substituting the meaning of the
term «error» for the term «criticism». Accordingly, according to the
latter methodological approach, criticism is often regarded as
theoretical conceptualization and methodical / technological guidance
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for finding an error and correcting it (a formal-logical operation), with
which one can hardly agree.

1. The essence and purpose of scientific criticism / critical thinking
Critical thinking is, as we know, a multiple-meaning term used in
various spheres of society’s life, while being one of the defining
attributive characteristics of man as a biosocial being, as the supreme
creation of the Cosmos. Accordingly, scientific criticism is: 1) a notion of
science; 2) individual or collective social action, an everyday attribute of
human life; 3) the unity of word and action in the legitimate social space —
legal, intellectual, economic, entrepreneurial one, etc. as an established,
civilized way of responding to events, facts and processes, and various
manifestations of the modern world. Scientific criticism implies
unconditional recognition of the right of the other to exist as a self-
sufficient subject (a person, a social or political organization, etc), an
equal party in a dialogue or polemics, the presence of an interested partner
or a known opponent, etc. In this sense, the essential content and
functional purpose of scientific criticism is determined by the content of
the principle «when you criticize, propose; when you propose, act.».
Criticism, being a notion of classical science, can be defined as an
effective polemical means to overcome the limitedness of a publicly
expressed point of view, published theoretical constructs, starting with a
separate judgment (definition) and up to the clarification of the essence of
concepts, doctrines, or theories by bringing forward and properly
substantiating a constructive alternative as a kind of variant of finding the
truth, or at least a satisfactory answer to the question of the opponent?.
Criticism is also defined as «one of the important methods of
scientific knowledge, aimed at testing any scientific judgments and
knowledge systems and disposing of them in the event of their
inconsistency with established cognitive criteria and standards. The latter
include, in particular, the principles of objectivity, truth, provenness,
universality, utility»®. Criticism as a scientific term is also used by

! Hemoxa M. IL Kpuruka sk TeOopeTHKO-II3HABAJIBHUM Ta J1iaJOTOBO-NOJIEMIYHUH KOHCTPYKT
KOHCTHUTYLiHHO-TIpaBoBoro mucieHHs // Il BeceykpaiHchki mNpaBoBI HAayKOBI YMTaHHS mHaM’sTi JIOKTOpa
IOPUAMYHUX HayK, Ipodecopa, 3aciy’keHOro roprcra YKpaiHH, 4ieH-KopecnoHaeHTa HarioHanbHOT akagemil
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2 JleGemer C. A. ®unocoduss HayKd : KpaTKas SHIMKIONCAHS (OCHOBHBIC HAIPABICHWS, KOHICILIHH,
kareropum). M.: Axagemudeckuii mpoekt, 2008. 692 c.
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representatives of non-classical and post-nonclassical science, the main
content, functional, and target-orienting features of which are seen in the
positioning of the subject of action and the construction of the appropriate
space — social, legal, political, civil one, etc.

Creators of criticism as a kind of paradigm of scientific research, its
classics are philosophers of Ancient Greece and Ancient Rome, who in
dialogue form developed ideas about the nature, essence, rootedness of law
in the objective and subjective nature of things, in the eternal order of the
structure of the universe with its subordination to the flow of time and the
Immutable human nature (Democritus, Anaxagoras, Socrates, Epicurus,
Protagoras, Plato, Gorgias, Prodiquus, Antiphonus, Aristotle, etc.).

German philosopher A. Schopenhauer (1788-1860) first synthesized
techniques of polemics, singled out the errors of thought, polemics as a
public event®.

The philosophy of I. Kant (1724-1804) is commonly categorized, as
it is known, into two periods — the «pre-critical» (until 1770) and the
«critical» ones. In his major works of the «critical» period — Critique of
Pure Reason (1781), Critique of Practical Mind (1788) and Criticism of
the Judgment Capacity (1790), the cognitive capabilities of man, the
source and potential of scientific thought, knowledge, and faith, of
«categorical imperative» as a moral obligation and a universal principle of
social behavior are thoroughly investigated. The creative precept of I.
Kant is that «philosophical research should be based... on a critical study
of the cognitive capabilities of man, as well as of the boundaries to which
knowledge is directed»”.

Peter Struve (1870-1944) and E. Bernstein (1850-1932) are known,
first of all, as consistent critics, systemic opponents of Marxism with its
theory of revolutionary overcoming of the historical contradiction
between the determinism of capitalism and the voluntarism of the
proletariat.

Peter Struve noted, in particular, that Marxism combines both
scientific realism and elements of utopia, fatalism, and radical
pragmatism. Seeing P. Struve’s views as the greatest threat to the spread
of the doctrine of K. Marx in the Russian Empire, V. Lenin, as it is well
known, devoted to the analysis of the theoretical positions of his opponent
one of his first works «The Economic Content of Populism (Narodnik

* [llonenraysp A. DpHCTHKa, HIH HCKYCCTBO obexIath B criope. CIT16.: 1900.
* Acmyc B. ®. immanyun Kant. M.: “Hayka”, 1973. 534 c.
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Movement) and Its Criticism in Struve’s Book (Reflection of Marxism in
Bourgeois Literature)” in connection with the book by P. Struve «Critical
Notes on the Question of Economic Development of Russia» (1984),
which, however, only contributed to the popularization of P. Struve’s
views as a theorist of «legal Marxismy, a systemic critic of Marxism.

Eduard Bernstein, being the author of the famous credo «The
ultimate goal is nothing, but the movement (to it) is everything», called
into question the fundamentals of Marxism with its communism, the
dictatorship of the proletariat, and the leading role of the party vanguard
of workers, refuted the theses of the drop in profit rate in connection with
the process of capital accumulation, of the destruction of the middle class
and the death of capitalism, of the expediency of total nationalization and
central planning, substantiated the starting points of the theory of social
state, etc’. It is noteworthy that the ideas expressed by E. Bernstein were
further developed in scientific works of Peter Struve, Nikolai Berdyaev,
Sergei Bulgakov, Bohdan Kystyakivskyi, Mykhaylo Tuhan-Baranovskyi,
etc, as well as were confirmed by the practice of social changes of the
twentieth century, by the facts of the everyday reality of the modern
world.

Karl Popper saw in Marxism a form of manifestation of
«methodological collectivism» — the all-encompassing influence of the
state, class, ideas on the course of historical and social processes and the
consideration of man as a means of achieving the goals set. Instead, the
ideal of social reformation of society should be represented by a
democratic, «open» society, which establishes human rights and freedoms
through their institutionalization®.

Systemic critics of Marxism also include T. Adorno, R. Aron,
M. Weber, J. Habermas, R. Garaudy, M. Horkheimer, M. Dilas,
S. Carillo, L. Kolakowski, G. Lukacs, H. Marcuse etc.). For example,
J. Habermas quite rightly views democracy as a means and real practice of
achieving rational and open consensus in the process of developing and
adopting decisions.
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Critical rationalism (K. Popper, Lakatos, Feyerabend) considers that
the criterion of truth is not proving and confirming knowledge, but rather
its refuting by means of turning to empirical situations, presupposes
criticism of both one’s own arguments and arguments of the opponent,
analysis of counterarguments and also considers it fundamentally possible
to change one’s views in accordance with the arguments presented in the
discussion process’.

The highest form of criticism is self-criticism. It is no coincidence
that French philosopher of the XX century Michel Foucault defined
criticism as a means, a system for evaluating oneself, one’s own actions,
both mental (spiritual) and physical.

Characteristic ~ features of  constructive criticism include:
a) meaningful certainty and functional purpose, according to which
criticism is a way of cognizing reality in terms of approaching the truth,
its formulation and further deepening, and also a means to overcome the
limitedness of a scientific viewpoint (a point of view, a conception, a
theory) for the sake of assertion of completeness / comprehensiveness of
the truth, for the sake of understanding its inexhaustibility and of the
possibility of its application in accordance with the specifics of
knowledge — humanitarian, natural, or technical, b) procedural
deployment (dialogue, polemics, polygon) with the prospect of achieving
the result of scientific research (truth, compromise, balance of interests,
harmony, mutual exclusion of points of view, etc); c) the unity of rational
substantiation of a thesis and its emotional expression.

The above requirements are of particular importance for the legal
science, which operates, as it is commonly known, the notion of «normy,
proceeds from the importance of its meaningful definition as a means: a)
of observance / achievement of the balance of interests of various social
groups, individuals, private and legal entities, etc.; b) of finding a dynamic
balance of interaction of the main spheres of legal reality (say, legal
regulation of information security and ensuring freedom of speech); c) of
the normalization of relations of interpersonal interaction (legal regulation
of human and civil rights and freedoms); d) of legal reformation of the
Center’s and regions’ relations, of the activities of united territorial
communities, of decentralization of management (optimal filling the state

" Merpenko E. JI. Kpurnueckuii pammonanusm // Tomurnueckas summkmoneaus. B 2-x 1. T.1 / Ham.
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Meicib, 2000. 750 c.
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budget, the state target funds, and the budgets of united territorial
communities, formation of an effective mechanism of tax assistance for
the development of small and medium entrepreneurship, etc); e) of the
establishment of international legal principles of positioning of Ukraine in
the European and world space. The domestic system of constitutional law
offers, as it is known, solid groundwork in terms of theoretical and
methodological, legal and regulatory, and institutional search for
satisfactory answers to the challenges of the sovereign development of
Ukraine, including in terms of comprehension of the above problems®.

The theoretical and methodological potential of critical thinking
gives answers, based on the text of the Constitution of Ukraine, in terms
of, in particular, the expediency of reaching compromises and agreements,
for example, with opponents of Ukrainian statehood, opponents of the
sovereign development of the Ukrainian state, proponents of its
consideration as «an accidental formation», «a weak state,» «a semi-
state,» etc. For example, when resolving the issues of territorial integrity
and sovereign development of Ukraine, of its annexed and occupied
territories, it is obvious that compromises are impossible on the following
Issues: a) granting a special status to the quasi-state formation of the
Individual Regions of the Donetsk and Luhansk oblasts; b) conducting
elections in the annexed and occupied territories; ¢) the formation of law
enforcement agencies from among the local population; d) the
inadmissibility of separating the occupied territories from the «body» of
Ukraine. In this case, the theoretical and legal basis for the consideration
and solution of the above-mentioned issues is, of course, international
law, in particular, law of armed conflict’.

Accordingly, the tasks of scientific criticism are seen in the
establishment of the truth in science, of the truth in society («truth as the
meaning of life», A. de Saint-Exupery), in the positioning and constructing
by a subject of activity of social space, the formation of tolerant principles of
life of society through the establishment of its openness, preventing /
overcoming the language of confrontation and hatred, manipulating
individual and collective consciousness, in particular, as leitmotivs of the
recent presidential campaign in Ukraine, etc.

8 ®enoperko B. JI. Cuctema KOHCTUTYIIHHOTO TpaBa YKpaiHH: TEOPETHUKO-METOJOJIOTIYHI aCIeKTH :
mororpadis. K.: Jlipa-K, 2009. 580 c.
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Critical thinking can be considered as a source of supplying scientific
knowledge, empirical information for reflection and systematic actions,
generalizing conclusions and also as an indicator of the social health of a
nation. Accordingly, it can be argued that the ability to correctly use the
potential of critical thinking is a sign of the developed intellectual
capacity of a person for communication as a form of tolerant / non-violent
interaction and creative collaboration. It seems that the aforementioned
capability of critical thinking unfolds as a purposeful activity in such
possible areas: a) academic criticism as a scientific inquiry, the process of
searching for knowledge (truth, novelty, utility, efficiency). In this case,
the main forms of deployment of criticism are polemics, discussion,
dialogue, and polylogue, which are carried out in accordance with
established paradigms of scientific knowledge with the use of appropriate
methodological tools (immanent criticism, epistemological and factual
criticism), etc; b) civil dialogue as a means of achieving social
compromise, peace and accord, conclusion of possible agreements
between the parties (preventing / avoiding the «language of confrontation
and hostility» among different groups of the political class, «mediationy
in corporate law), etc; ¢) public discussion (discussion of topical issues of
the life of united territorial communities as a means of forming the
principles of self-organization — civil, social, legal, territorial ones,
definition of the strategy of local and regional development in accordance
with the provisions of law of local self-government), etc; d) public
political-legal dialogue (discussion of programs of presidential candidates,
candidates for deputies of different levels as a means of establishing
constructive interaction between citizens and their elected representatives,
the rule of law and civil society on the basis of the definition / observance
of the system of checks and balances, the prospects for social changes and
for the achievement of common good).

Election campaigns in Ukraine, both presidential and parliamentary
ones, indicate that criticism is a powerful social, political-legal, and
propaganda tool for influencing large groups of people, their behavior,
and electoral choices. At the same time, election campaigns are
sometimes predominantly emotional, based on promises, scandals,
sensations, and investigations, show events, where the flow of information
rather than the spread of knowledge dominates. The dominant social
background is the confrontation of discourse, meanings, content, the fight
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of «all against all»: it is usually difficult or even impossible to understand
the essence of the problem that is being discussed publicly. Accordingly,
the purpose of such measures is to form a «confused person» as an
opposition to a «competent persony.

It is obvious that the latest election campaigns in Ukraine indulge
interests of the mass society with its inertness, passivity, individualism, and
do not unfold, say, in accordance with the comprehended national interests,
the priorities of the process of social change, ensuring the unity of the state
and society, the authorities and the people, the formation of a civil identity.
Information flows supplant knowledge, truth to the periphery of the public
space. Dialogue as a public form of constructive interaction between parties
gives way to monologue with its language of confrontation, hostility, and
hatred, suspicion and distrust, the spread of stereotypes and clichés, «labels,»
the widespread use of the techniques of «deceit,» «misleading rhetoric,»
unwarranted promises, bribery of voters, etc.

Hence, the credo of monologue can be reduced to the postulate «he
who indulges sentiments of mass society wins!», which gives rise to
permissiveness, irresponsibility, legal vacuum and impunity, and, as a
consequence, the irresponsibility of the elected.

Instead, the signs of criticism as a phenomenon of science and an
attribute of civil society are: openness, constructiveness, goodwill, poly-
subjectivity, non-personality, procedurality, dynamism, goal orientation,
efficiency, unity of the rational and the emotional, verity in science and
truth in society.

Essential variants of criticism include: a) paradigmatic criticism;
b) polyparadigmal one; c) systemic one; d) interdisciplinary (discursive)
one; e) ironic one; f) satirical one; g) admiring-contemplative one;
h) skeptical-negative one; i) nihilistic-destructive one.

Criteria for expediency of critical reaction as a public rational-
emotional action are determined by: a) the status of a subject of criticism;
b) the content of the expressed ideas, judgments, assessments and their
social / practical significance / public response; c) possible results of
public communication.

Criticism cannot be considered constructive in case of. a) the
domination of the emotional component over the rational one; b) the
absence of a scientific or socially significant subject of dialogue or
polemics; c) the absence of the subject of communication.
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A subject (bearer) of criticism is a person (scientist, citizen,
politician, etc), a society (an open one, a closed one), a state (a democratic
one, a totalitarian one), a political nation, ideologies (left, right, and center
ones) and their authorized representatives, public organizations, private
and legal entities, etc.

It is generally believed that the determining ethnic-national structure
of the critically minded Ukrainian society and, accordingly, the main
subject / carrier of criticism in its constructive sense — meaningful,
functional, and purposeful — is the formed political nation whose
Institutionalization activity (as one of a subject of criticism) allows, on the
one hand, to render impossible the need to turn to populism as well as to
eliminate the current practice of forming «parties and blocs of the named
after...», and, on the other hand, to guarantee the ideological certainty of
political parties and blocs as a reflection of legitimate interests and
expectations of citizens, of the people of Ukraine.

Accordingly, there are grounds to argue that civil reflexive and
behavioral criticism is the determining basis for the formation of the value
consent of different social classes and groups which is based on national
interests as a reflection of the civil stance of the inhabitants of Ukraine.

The object of criticism is represented by publicly expressed ideas,
judgments, views, assessments, theories, concepts, normative legal acts as
well as socially high-profile actions, etc. Criticism under all circumstances
should be meaningful, substantiated, effective in terms of proving or
refuting the thesis as an object of criticism; it should never be «personal,»
manipulative, emotional, built on substitution of the thesis or arguments,
on subjective interpretation of the basic premise of polemics, etc.

Critical analysis of the results of several sociological studies of the
Institute of Sociology of the National Academy of Sciences of Ukraine
obtained during the presidential election campaign shows that the desired
ideological foundation for constructive interaction of the participants in
the election race is associated with three basic ideological platforms as an
integrative model of Ukraine’s development:

a) parties of conservative orientation (national-democratic parties —
based on the model of the People’s Movement of Ukraine of the 90-ies of
the last century);

b) parties of left and centrist orientation (social democratic parties in
the European sense);
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c) parties, whose activities are associated with Christian-democratic
ideas (the Autocephalous Local Orthodox Church of Ukraine as a
reflection of the spiritual aspect of sovereign development).

It is significant that the representatives of the domestic political class
did not use the opportunity to form a new ideological synthesis as a
consolidated platform for determining the strategic prospect of Ukraine’s
development. This means that the competitiveness of the domestic
electoral system does not ensure the systemic integrity of the political-
legal space in terms of the interaction of its components, the integration of
society: national interests, political ideologies are replaced by party or
personal / clan interests. Political competition is all-triumphant, because it
not only Kkills the ability to think critically, at least in terms of
comprehension of national interests and understanding the prospect of
social change, but also sacrifices the consolidation potential of the
Ukrainian nation.

Similarly, critical thinking, based on the results of recent sociological
research, allows us to state: liberal ideologies and respective parties are
marginal in Ukraine, since they, lacking a constructive program of their
own actions and electoral support, are oriented primarily to serve the
interests of actors of political and legal action not characteristic for them,
first of all, of representatives of oligarchic capital, financial and industrial
groups, etc.

Established positions, outdated paradigms proceeding from the need
to find out and solve contradictions by means of overcoming (eliminating)
one or even both parties of the relationship between entities not only have
lost their effectiveness, scientific expediency, but also become a direct
path to possible social upheavals, including world cataclysms.

The modern method of solving the most important contradictions of
the modern world is associated with attempts to find, even between
opposite, mutually exclusive theoretical constructs, common points of
contact, elements of their unconditional focus on social good, harmony,
understanding, etc. This means that modern humanitarian science should
master multidisciplinary approaches, non-traditional means, methods,
ways, and techniques for analyzing social phenomena, weighed, tolerant
attitudes toward different philosophical systems and their authors,
developing a peculiar methodology of constructive critical thinking,
conducting a civilized dialogue between representatives of the classical,
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non-classical and post-classical science, supporters of different
ideological and political orientations in terms of reaching a consensus,
civil accord, of avoiding confrontation, and so on. After all, only joint
actions can help choose a civilized option for clarifying the problems of
dialogue and polemics, creating of modern global technologies built on
universal human development priorities. On the other hand, these same
forces (or even one of them, if it slips out of democratic social control)
can disrupt the balance, turn from a constructive factor into a crisis or a
destructive, destabilizing, conflict one.

2. Faultfinding as a Phenomenon Incompatible
with Scientific Criticism: Essence and Signs

In scientific literature, faultfinding is defined as a general
philosophical methodological approach, according to which: a) the search
and refutation of scientific theories is carried out through formal-logical
operations'®; b) the technique of polemics, which, in its essence,
functions, and purpose is the opposite of scientific criticism, mainly boils
down to the exchange of «arguments» using offensive terms, phrases, etc.
Often, it grows into a dispute, conflict, and even confrontation of the
parties, which has nothing to do with purpose-oriented activity (verity),
truth, social justice, legality, tolerance. Faultfinding cultivates language of
hatred and confrontation that are fairly identified as a threat to the
democratic process of social change.

The main features of faultfinding are: personality-subjectivist
orientation; negativity and destructiveness, closeness to creative polemics
and discussions; toxicity in relation to the perception of another point of
view or constructive position of the opponent, any subject of social action,
which gives rise to a «deadlock» situation with an indefinite prospect of
interaction between the parties as participants in polemics. It is known
that A. Schopenhauer substantiated a number of sophistry techniques that
have nothing to do with creative competitiveness of parties as participants
in a discussion or polemic, with seeking truth, or trying to establish good,
truth, and justice in society™.

Tools of faultfinding, its methodical basis and technological and
informational means of influencing human consciousness include, in

10 Cagemsera U. M. Kputnm // Tlommtrdeckas suipkinoneaus. B 2-x 1. T.1 / Ham, oGmiects.-Hay4d. QoHI;
Pyk. mpoekra I'. }O. Cemurun; Haya.-pen. coset: mpea. cosera I'. }O. Cemurun. M.: Meicis, 2000. 750 c.
[Homenraysp A. DpuCTHKa, MIN UCKYCCTBO oOexaats B criope. CII16.: 1900.
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particular, methods of latent violation of the laws of thought — the laws of
identity, consistency, substitution of subtle rhetoric and phrase-mongering
in the process of proofing for the thesis, justification of the thesis with
false arguments or arguments that themselves need proof, erroneous
generalization, the use of «figures of suppression», etc. Another
component of the aforementioned toolkit is represented by methods of
suggestion (addressing human feelings) — «labeling», «brilliant
uncertainty», «vulgarity», «unfair shuffling», «double standardsy,
eclecticism and sophistry™.

Faultfinding forms language of hatred, the atmosphere of
confrontation, lines of division — imaginary or real — of a single social and
legal space in separate territories that make it impossible to form a
country as a holistic phenomenon, as a sovereign constitutional and legal
formation.

Propaganda is a kind of faultfinding, too; its distinctive features are:
a) directness; b) lack of sources of reference; c¢) emotionality;
d) radicalization of rhetoric.

The priority areas of the deployment of critical thinking in the
domestic political and legal space include: a) clarification of the essence
and potential of public interest as a means of normalizing social relations;
b) substantiation of the content of the interests of Ukrainian society, of its
possibilities of influencing the activity of state authorities and united
territorial communities; c¢) definition of the essence and appointment of
national interests as the theoretical and methodological basis of legal
science and a means of legal and regulatory framework of social relations.

3. Evolutionary Metamorphoses of Critical Thinking
as a Kind of Indicator of the Process of the Formation
of a Political Nation and the Formation of a Civil Society in Ukraine
Critical thinking, being an attributive feature of the life of Ukrainian
society, of the process of its changes, implements its content and
functional potential in its following main varieties:
1. Criticism as an event: the reflection of the current state of episodic,
though sometimes rather effective, use of criticism as a constructive

2 Hemoxa M.II. CucTeMHMii aHami3 iCTOPHYHHX THITB €BPOIEiChKOi imeosorii. IpmiHb: Akajemis

Jiep>KaBHOT MOAATKOBOI cityx0m Ykpainu, 2001.195 c.
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means of public polemics (journalistic investigations, separate theses of
public debates of presidential candidates), etc;

2. Criticism as an attribute of the educational and academic
environment, of the daily life of civil society: a) the use of polemical
techniques as a constructive means of developing a dialogue, a
discussion — mainly in the scientific and political spheres of activity;
b) the introduction of critical thinking as a constructive tool for
conducting dialogue, polemics, and discussion, as well as for the
definition of initial theoretical and methodological positions in terms of
providing methodology, methods, and technology for the exchange of
ideas (paradigms of scientific knowledge, system analysis, legal /
constitutional ideology, etc.); ¢) a component of reforming the Ukrainian
society, of the goal-oriented process of deploying social change; d) an
indicator of the effectiveness of the process of the formation of a political
nation and civil society in Ukraine.

3. Criticism as a social phenomenon is considered as a means,
resource, and potential of changes in the everyday life of a political
nation, of the formation of a civil society as well as of the formation of a
separate person as an active representative of civil society.

For deployment of criticism, for its use as a tool for dialogue and
polemics in public space (including virtual one), its social context is
important, in particular, preserving in the Ukrainian society the social
tendency of recent years — reducing the index of social cynicism, which
finds its embodiment in establishing a dialogue between the authorities
and the people on the issues, in particular, of «weaknesses» of social
reformation.

It is significant that the effect of this tendency is accompanied by the
formation of the desirable state of a «generation leap»: older generations
should not impose their values on young people, since the latter are
characterized by pro-market value orientation and purpose-oriented
action, built on personal interest. With the aforementioned tendency, in
particular, the hopes of the formation of the desired image of the future
Ukraine as a European state are associated.
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4. Threats to the Spread of Critical Thinking in Ukrainian Society

As analysis shows, the main challenges and dangers of the
establishment of critical thinking in Ukrainian society include the
following ones:

a) the spread of post-truth, falsehood, and imitation as the basis for
the formation of a society of mistrust, an environment of violence, «a war
of all against all,» language of hatred, which creates threats to sovereign
development of the Ukrainian state;

b) the formation of a «confused person» as a person-mass, who has
lost himself, his ability to think critically, to adequately assess socio-
political situation, since he is not up to speed on information flows nor
does he trust sources of information and the authorities;

c) conscious focus on a «confused person», a «<man of the masses» as
a means of achieving a guaranteed victory;

d) populist statements (promises, slogans, declarations, emotionally
oriented appeals, etc) as a threat of the revanche of anti-Ukrainian forces.

Constructive criticism is able to help overcome the wall of alienation
between the authorities and the people by establishing a dialogue between
the authorities, the public, and the entrepreneurs, the establishment of the
Ukrainian language as a means of forming a single social space, a
mandatory attribute of state building, of the educational process, of the
self-actualization of a person. That is, a united and indivisible country
should be built, the foundation of which should be represented by legal
(constitutional) ideology™.

Scientific criticism as the ideological and theoretical (worldview,
value) basis of sovereign development, of ensuring the integrity of the
country as well as a theoretical and legal means of responding to the
ideology of the «Russian worldy» involves the presence of: a) a political
ideology of national-democratic orientation; b) a legal (constitutional)
ideology; c) a variant, adapted to the domestic realities, of one of the
globalist ideologies — liberalism, conservatism, or social democracy;
d) the political ideology of a «new synthesis» — in accordance with the
national interests comprehended and standardized by law.

Identification signs of constructive criticism are represented by the
degree of the establishment of verity in science and truth in society.
Accordingly, scientific criticism by its nature, status, and purpose should

3 Hemoxa MLIT. TIpaBoa izeosnoris ykpaiHChKoro cycrinbseTsa : MoHOrpadis. K.: “MIT “Jlecs”, 2012. 400 c.
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be considered as an effective means of establishing a dialogue between
the authorities and the people, ensuring transparency of the authorities,
countering the formation of the atmosphere of hatred and confrontation in
society, avoiding stereotyping of public opinion, preventing manipulation
of human consciousness as well as promoting the orientation of media to
unbiased, objective coverage of events and facts.

The means of achieving truth include, above all, the established
paradigms of scientific knowledge (Marxism, structural functionalism,
conflictology, the theory of social action, ethno-methodology, etc.), non-
classical and post-classical theoretical and methodological approaches,
which are also associated with the positioning and construction of the
social / legal space of a subject of social action.

The real threats to verity in science — as a constructive means of
polemics — include: a) discourse; b) an uncritical combination of
theoretical and methodological propositions of various intellectual
traditions, say, of structural functionalism and synergetics, of Marxism
and the structural-functional approach, of Marxism and conflictology, etc,
which leads to an eclectic combination of mutually exclusive
propositions, conclusions, and recommendations; c¢) attempts to artificially
indoctrinate into public opinion through media an atmosphere of
contempt, intolerance, anger, hatred', artificial lines of confrontation®,
and so on.

The recent presidential election campaign in Ukraine has confirmed
the rightness and scientific correctness, albeit with a delay of almost three
years, of the proposal of the Oxford Dictionary of the English Language
to consider the word of 2016 to be «post-truth» as a generalized
description of the circumstances, the socio-political situation that has
developed in a country, where objective facts influence the formation of
public opinion less than emotions or personal beliefs, usually subjective,
as well as mass propaganda shows.

Ignoring the identification potential of truth in Ukrainian society on
the part of media does not allow to initiate a dialogue between the
authorities and the people, the country of laws and civil society, much less
to transform it into a nation-wide polylogue (as variants: a citizen — the

" Omy0nikoBaHO Ha BeO-calTi https://zik.ua/news/2019/02/01/stavniychuk_rozkrytykuvala_

predstavnykiv_vlady yaki_vyyshly z_studii_narod_1501273
Y I'pomamsuceka axTuBHiCTE B VYkpaimi: um npupedeni mm matin Tte, mo Maemo // URL:
https://dt.ua/POLITICS/gromadyanska_aktivnist_v _ukrayini_ chi_ prirecheni_mi_mati_te,_scho_maemo.html
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authorities — the people, the state — the public — the small and medium
entrepreneurs) on the basis of consensus principles of cooperation,
tolerance, social compromise, and civil peace.

Accordingly, the main threats to the truth as an identifying feature of
an open society include: a) manipulation of public opinion, its
stereotyping; b) the establishment in society of an atmosphere of
confrontation, intolerance and cruelty, incitement to hatred and violence;
c) the absence of legally regulated practice of responding to foreign-
policy and ideological massive aggression by individual neighboring
countries. Tellingly, the results of sociological research that are
manipulatively obtained and subjectively interpreted «for a candidate»
often turn into agitation, a tactical means of conducting an election
campaign®®.

On the basis of active participation in the electoral process, of the
attitude toward the presidential programs of the candidates for presidency in
Ukraine, the adult population can be divided into two large groups of
approximately equal numbers of voters — critical thinking supporters and
«criticism» fans. This conclusion is encouraged by several circumstances:
a) the election campaign did not answer the question of the desirable image
of Ukraine in the consciousness of its citizens, which suggests that none of
the candidates has offered any holistic vision of the process of social change,
according, say, to the provisions of Art. 1 of the Constitution of Ukraine;
b) the public nation-wide pre-election discussion did not allow to make it to
a systematic vision of the prospect of Ukraine becoming a legal, democratic,
social state; ) the public discourse of the discussion of the programs showed
the dominance of technological aspects of the participation of a particular
candidate in the election process, rather than discussing the content
components of the program in their compliance with the challenges of
Ukraine’s sovereign development, etc.

CONCLUSIONS

1. Critical thinking can be considered one of the key competencies of
man, taking into account, in particular, a number of features inherent in it:
a) constructiveness; b) dialogicity; c) the ability to distinguish truth from
error, truth from post-truth; d) providing legitimate protection against
deception and manipulations that are disseminated by mass media;

' Ony6GmikoBamo  ma  BeG-caiiti https://zik.ua/news/2019/02/01/stavniychuk_rozkrytykuvala_

predstavnykiv_vlady yaki_vyyshly z studii_narod 1501273
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e) establishing the truth about Ukraine and its people, its past, present, and
future.

2. The potential of critical thinking, its social and political-legal
effectiveness is determined by the degree of maturity of a political nation /
civil society as the subject of criticism. According to recent sociological
surveys, only 7% of Ukraine’s population holds an active civic position;
80% of Ukrainian citizens do not engage in social activities at all; 53% do
not have a developed sense of responsibility, in particular, for the state of
the situation in the country: a culture characteristic of subjects forms, as it
Is known, paternalistic mass consciousness and social reconciliation.

3. Priority areas for the deployment of critical thinking are:
a) clarification of the essence and potential of public interest as a means of
normalizing social relations; b) substantiation of the essence of the
interests of various social groups of Ukrainian society, their possibilities
of influence on the activities of state authorities and local self-government
bodies; c) definition of the essence and purpose of national interests as a
theoretical and methodological basis of legal science and a means of legal
regulation of social relations, etc.

4. Constructive criticism should be considered as an effective means
of counteracting the formation of an atmosphere of hatred and
confrontation in society, of avoiding stereotyping of public opinion,
manipulation of human consciousness as well as promoting the orientation
of mass media to objective coverage of events and facts, of ensuring
human and civil rights and freedoms, transparency of power, and of
establishing a dialogue between the authorities and the people.

5. Constructive criticism as an ideological and theoretical
(ideological, value) component of sovereign development as well as the
theoretical and legal basis for responding to the ideology of the «Russian
world» implies the presence of: a) a political ideology of the national-
democratic orientation; b) a legal (constitutional) ideology; c) an variant
of one of the globalist ideologies — liberalism, conservatism, or social
democracy — adapted to domestic realities; d) the political ideology of a
«new synthesis» — in accordance with the national interests comprehended
and standardized by law.

6. It is unacceptable to identify critical thinking with formal-logical
thinking, much less to reduce criticism to correcting mistakes made, for
example, in a scientific text. Critical thinking has nothing to do with
faultfinding as a biased subjectivist position, the mental set of rejecting a
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stand taken, an author’s view declared, a particular judgment or argument
as allegedly a priori ineffective.

7. Critical thinking takes on characteristics of professional
competence and professional formation of graduates with bachelor’s and
master’s degrees. Accordingly, there are grounds to state that it is
advisable to introduce a student course with the tentative working name
«Critical Thinking as a Paradigm of Scientific Research.»

An urgent task is, in our view, to substantiate the theoretical and
constitutional and legal principles of scientific criticism as a constructive
means of ensuring the unity of science and education in the educational
process, to form critical thinking as a professional competence,
substantially limiting / overcoming the practice of political and legal
manipulation of individual and mass consciousness, which implies
unconditional reneging on the previous tradition of all-consuming
influence of the state on a individual, society as a whole and establishing
the priority of human and citizen rights, considering man as the highest
social value.

Important tasks are also connected with the possibilities of
introducing critical thinking into the educational process in terms of
forming in students skills and abilities to tolerantly conduct dialogue,
public polemics, correctly pose questions and give satisfactory answers to
them, etc, which will facilitate the humanization of the domestic social
space, the establishment of a consensus basis of society’s life. Critical
thinking should acquire the signs of professional competence and
professional development of undergraduates and graduate students.
Accordingly, there are grounds to state that it is advisable to introduce a
student course with the tentative working name «Critical Thinking as a
Paradigm of Scientific Research.»

In the educational process, it is important to emphasize that, for
example, domestic mass media often resort to a manipulative technique,
the name of which is «primitive reductionism». they identify petty,
administrative, and political corruption, reducing them to petty one. In this
case, the helplessness of the authorities in confronting corruption often
goes down to the generalizing constant: «Corruption is invincible, because
the people are so!», that is, as it happens, the Ukrainian people engender
corruption by definition. Corruption is presented as a sort of a birthmark
of a Ukrainian citizen, allegedly a daily and long-time attribute of his life.

At the same time, the results of applying the methodology of critical
thinking show: a) the greatest threat among the above-mentioned types of
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corruption is, of course, political corruption, which, becoming a threat of a
nation-wide nature, is quite rightly connected mainly with the activity of
the bureaucratic apparatus of central executive and local government
bodies; b) the people cannot be a bearer of corruption because of a
number of circumstances: they de facto are some of the poorest in Europe
and de jure a source, a bearer of power, of the sovereignty and
independence of the country. Accordingly, a simplified, primitive, pre-
Weberian (XIX century) understanding of corruption is imposed upon
society.

8. The uniqueness of critical thinking lies in the fact that unfolding as
a monologue, dialogue, or a polylogue, the specified social phenomenon
always involves an interlocutor, imaginary or real. It is also unique in its
results: verity, truth, responsibility, rights and freedoms, honor and
conscience. Criticism and plagiarism are incompatible in nature. There are
no doubts concerning public achievements of critical thinking, either: a
self-sufficient personality, a formed political nation, a humanized social
space, civic consensus as a counterweight to cynicism and
disappointment, post-truth, bureaucracy, and corruption, the omnipotence
of the Golden Calf. Legal critical thinking, in accordance with the realized
national interests, forms the modern Ukrainian political nation as a unique
natural creature and an irresistible social phenomenon of the world
history.

9. Critical thinking, in its essence and functionality responding to the
European tradition of the rule of law, contributes to the strengthening of
domestic constitutionalism, inter alia, concerning the ensuring of rights
and freedoms of man and citizen (forms and methods, guarantees,
implementation mechanism), and creates conditions for civil society to
control actions of the state and its authorized persons.

SUMMARY

The essence and purpose of scientific criticism / critical thinking as
an effective toolkit of science and a social phenomenon of civil society
are substantiated. Its subjective and objective components, sources,
characteristic features and tasks as well as priority areas of deployment of
scientific criticism and variants of the latter are described. Identification
signs of scientific criticism in science and society are identified, being,
respectively, verity and truth. The evolutionary dependence of the content
and functional characteristics of critical thinking on the dynamics of the
process of social change, the formation of civil society in Ukraine is
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analyzed. Faultfinding as a phenomenon incompatible with scientific
criticism is considered. Emphasis is laid on challenges and threats,
objective and subjective obstacles to the spread of critical thinking in the
Ukrainian society.
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ADMINISTRATIVE LAW REFORM
IN THE CONTEXT OF HUMAN RIGHTS

Petkov S. V.

INTRODUCTION

Forming a democratic, social and law-governed state in Ukraine
requires bringing a system of Ukrainian law in compliance with such
principles on which the respective systems of developed countries around
the world are based, in particular ,in European countries. Considering the
issue of adjusting of Ukrainian law to European standards, one should say
about the dualism of law, that is, its division into private and public, which,
although not officially consolidated, in fact, exists in Ukrainian law.

The dichotomy of law, with its division into public and private law,
was substantiated theoretically in ancient Rome. It was Roman lawyers
who believed that this division was natural because it reflected the
comprehensible features and differences of relation between the state and
a private individual. The essence of such division is an interest which is
protected a legal order.

Public and private law as two parts of one whole are interconnected
and at the same time we can clearly distinguish them. The functions they
perform are ultimately in the interests of everyone. Public law is intended
to defend and protect private relations. Private law creates the material
basis for the existence of the state that protects public institutions,
families, property, inheritance, etc. Today, both public and private law
remain the fundamental source of a truly democratic legal system.

When leading lawyers from foreign countries traditionally developed
the democratic foundations of legal systems in their countries for a long
time, at the territory of Eastern Europe revolutionary events took place
that interrupted the gradual development of legal thought and led to the
legal justification of totalitarian regimes.

Wrong understanding of terms and relations regulated by two
components of civil law, namely public and private law, created the
conditions for the transformation of administrative law into punitive law.
As a result, and due to the internal unity of administrative law, it turned,
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in accordance with the Soviet model of public relations, into law that
regulates all domains of public life, including the private law relations in
the domain of economic activity. In the Soviet period of development of
law there was neither possibility nor sense in any research on this issue,
because the dualism of law was not recognized officially. The norms on
administrative responsibility of officials — managers of factories, plants,
etc., could only arise in the legal system serving a militarized society,
where heads of institutions and departments had military ranks and
executed secret, military tasks, where enterprises and even entire cities
were classified, etc. Only after reformation and choosing a course on the
construction of a law-governed democratic state by post-totalitarian
countries the works dedicated to this issue appeared”.

As A. Kolodiy rightly notes, the field of public law should be
regarded as vertical relations (administrative), relations of subordination,
power — subordination. Their regulation should be carried out on the
principle of imperative nature, and the rights and obligations of the
subjects should be formulated explicitly and comprehensively in law. A
scholar defines the field of private law as a set of horizontal relations that
provide for an equal position with respect to independent subjects. They
are governed by the principle of discretion nature, and the subject
themselves, within the framework of law, establish their rights and
obligations®.

1. The Reformation of Public and Private Legal Relations

Performing the role of public relations regulator, the state always
tends to reach their maximum number, even where mere private interests
are realized. However, compliance with the balance of “regulation” and
“non-interference” on the part of the state is an indicator of a democratic
law-governed state with market economy. Therefore, any relations in the
field of economic activity are regulated. And their public activity in the
field of economic activity, in the field of profit etc. was under the state
monopoly — there were no private companies, institutions, organizations
as a class.

Nowadays, we still experience the echo of the Soviet approach to
regulating public relations. The Code on Administrative Offenses of

! AnmimictpatuBHe npaBo VYkpaiHu. AKajeMiuHmii Kypc : MAPYYHHK: y 2T. / pex. Koseris:
B.b. ABep’siroB (ronoa). — K. : FOpuanuna aymka, 2004. — T. 1. 3aranbna yactuna. — C. 132-133.
? Konoxiit A.M. Ipusuumnu npasa Ykpainu / A.M. Konoxiit. — K., 1998. — C. 66.
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Ukraine contains a large number of norms that provide for the
responsibility of private law subjects for violating rules, legal norms,
standards that have no relation to the state administration.

The distinguishing of an individual branch of law, namely, economic
law was a great step towards the denationalization of the part of legal
relations and their adjustment in accordance with the world standards.
However, there are still discussions about its nature and place in the system
of law, considering that it is the administrative and legal field of public
relations where the economic law has taken its origin. Thus, some scholars
strongly affirm that the existence of economic law as an independent branch
of law is justified (V. K. Mamutov, V. V. Laptev, |. G. Pobirchenko, at al.).
Other scholars (S. Bratus’, R. Khalfina, G. Matveev, Y. Shevchenko,
A. Dovgert, at al.) consider that the economic law is not an independent
branch of law, but rather a combination of civil and legal, administrative and
legal norms in the field of economic activity.

There are some views that economic relations can not be divided into
civil-legal and administrative-legal, although the historical roots of
economic law is in the field of both public and private law. Moreover,
economic law has a significant share of its own regulatory material, which
does not belong to either civil or administrative law. The institution of
bankruptcy is one of such institutions led to the separation of economic
(trade, commercial) law in a separate branch of law®.

Moreover, there is a scientific position, according to which, within
the branch of administrative law should be distinguished sub-branch,
namely, administrative-economic law. “The need for the emergence and
development of administrative-economic law is explained by the need to
put in order public relations that arise between economic entities. Both the
said entities and the state are interested in regulation of such relations,
since today the economy is fundamental to provide the existence of the
country population and a constant increase in its standard of living.
Therefore, legal norms are being developed and adopted at the state level

3 MangpukoBchkuit M.M. T'ocniogapceke 3akoHoAaBcTBO: Hasu. mociouuk. — JIeBiB: Bua-so Harl. yH-Ty
“JIpBiBCchKa momitexHika”, 2004. — 172 c.; Iliraa .M., Tpydanosa JI.M.: T'ociogapcbke 3aKOHOJABCTBO:
Hapuanpamii mocionuk. — K.: Llentp HaBuanpHOi mitepatypu, 2005.— 624 c.; bensuesuu B.E. HayxoBo-
MIPaKTUIHUH KOMeHTap A0 ['ocmomapcekoro mpomecyaiabHOTO kKoaekcy Ykpainm / B.E. bensnesmu. — K. :
Bunagaunreo «HOctinian», 2008. — 872 c¢.; Ipuruk IO.JI. HaykoBo-pakTH4YHHN KOMEHTap M0
TNocrmomapcrkoro-nponiecyanbaoro koaekcy Ykpainu / FHO.J. Ilputuk. — K. : Ilentp yuOoBoi miteparypu,
2011.-719c.
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that should contribute to the development of the national economy. In
fact, these norms form administrative-economic law””*.

It is not possible to ignore the trend to crystallization of a new
approach to understanding the system of law based on the legislation
system. The division of the law in branches and sub-branches introduced
in the Soviet legal doctrine is not always consistent with the requirements
of time. At that time, in many European states, the law was developing on
the foundations of Roman law. In French legal science, it is divided into
two specialties: public and private®. This way, new branches of law have
appeared: information law, banking law, financial law, tax law and others.
In fact, they are more close to the notion of “a branch of legislation” than
“a branch of law”. After all, public law and private law relations,
methods, as well as regimes are “mixed” in them. Scientific developments
from other sciences and applied disciplines such as economics,
mathematics, statistics, and others have gained a great significance in
them.

Dozens of thesis studies, the subject of which are economic-legal
relations, regulation of social processes in the state, show, on the one
hand, that today administrative law has become a kind of catalyst for the
transformation of both public relations and the scientific and legislative
components of law as a phenomenon. This process is already taking place.
And scholars should not be aside, but rather explore and develop the latest
approaches. We already have a positive experience in the emergence of
such scientific schools: “tax law” — M. P. Kucheryavenko, “medical
law”— S. G. Stetsenko, V. Y. Stetsenko, “information law”
K. I. Belyakov, R. A. Kalyuzhny, I. V. Aristova, “customs law” —
D. V. Priimachenko, Y. D. Kunev, B. A. Kormych and others.

Now it is clear that the economic activity of an economic entity,
regardless of ownership, whether it is a private firm, or a public
institution, should be governed by legal norms of private law. Payment of
utility bills as well as payment of wages, etc. is manifestation of economic
activity. Therefore, economic law is a part of private law®. This way, the

4 Menpauk P.C. AnMiHICTpaTHBHO-TOCHOAAPCEKE MPABO SIK CTPYKTYPHHH €JIEMEHT CHCTEeMH
aJIMIHICTPAaTHBHOTO TpaBa: 3apyOLKHMH JOCBiJ Ta HawioHanbHi ocobmuBocti / P.C. Mensauk // IlpaBo i
Besneka : naykoswuii sxypHai. — 2010. — Ne 2 (34). — C. 34-37.

5 T'onosko JI.B. Berynutensnas crarbst / Kabpusix P. Kogudukanuu / Iep. ¢ ¢p. JI.B. T'onoBko. — M. :
Craryrt, 2007. — C. 12.

® Xossiicteennoe npaBo Ykpaunsl: YueOnuk / [Tox pen. A.C. BacuineBa, O.I1. TlomuepkoBHOTO. —
XappkoB: OOO “Opucceir”, 2005.— 464 c.; XozgiictBeHHOe mpaBo: YueOnuk / B.K. Mawmyros,
I'.JI. 3namenckuit, K.C. Xaxynun u np.; Iloxg pen. Mamyroa B.K. — K.: IOpunkom Hutep, 2002. — 912 c.;
lep6una B.C. I'ocriogapcbke npaso: HaBuanshuii nocionuk. — K.: Bentypi, 2004. — 288 c.
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legal relationships and responsibility for their violation can not be
regulated by administrative legislation. The norms governing
responsibility for the misconduct in the field of economic activity must
now be classified as “Economic misconduct” in economic law, as it was
with customs misconduct.

The activity of legal entities not related to the exercise of powers in
the public law field is not state management, and therefore can not be an
administrative activity. Mostly, it is an economic activity, which is
regulated by economic law norms. It is mostly economic activity
regulated by economic and legal norms. The responsibility of economic
legal relation entities, which is currently established by the Code on
Administrative Offenses of Ukraine, should be stipulated by the Civil,
Commercial, and Commercial Procedural Codes’. And thus, the legal
norms should be transferred from the Code on Administrative Offenses of
Ukraine to codification acts of the relevant branch. E. V. Pogorelov
emphasizes that “the formation of civil society reqsuires the extension of
the field of private law and reduction of public law™".

2. Systematization as the Basis for Improvement of Applicable Codes

Administrative law is the classical branch of public law. However,
the legal norms of this branch are closely related to other branches of both
public and private law. French professor Guy Braibant noted that
administrative law regulates the organization and functioning of the state
management apparatus, its relations with individual citizens, but does not
regulate the following: a part of work of administrative structures
provided by norms of civil law; formation of a policy — it is considered
the prerogative of the parliament, the government or the head of state and
falls under the scope of constitutional law; judicial activity in resolving
disputes between citizens (civil-procedural) and bringing to justice those
who committed crimes (criminal procedural law)®.

The pyramid structure, in which the constitutional law is at the top,
the administrative and criminal law is at lower level, then the labor, land,
customs, economic law, etc., is stable and unshaken. In such system it is
difficult to find a place for an average citizen who is constantly under

" Tocromapchkuit koeke Yrpaimu. Tocromapekuii npouecyanbauii kogeke Yrpainu: Odiriitai Texern /
Minicrepcerso roctutii Ykpainu. — K.: FOpiakowm IaTep, 2003. — 304 c.

® Moropeno €.B. Koubikamiiina aismbHicTs B paBoBiii cucteMi Ykpaiuu (3aranbHOTEOPETHUHHI aCTIeKT). —
JIMCepTallisi Ha 37100yTTs HAyKOBOTO CTYIEHsI KaHAuIaTa ropuandHux Hayk. — Xapkis — 2000. — C. 68.

% [Ikomux A.M. TTopiBHsUIbHE agMiHICTpaTHBHE IPaBo : HaBY. m0ci6. — JIbein: 3YKIL, 2007. — C. 25-26.
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pressure from the authorities and laws. However, the authoritative,
hierarchical and pyramidal structure is gradually deepening into problems
and unresolved conflicts.

We are not going to stop and criticize a range of modern concepts
born on the basis of scientific searches in detail, as they are not based on
the achievements of legal science. Obviously, patriarchal approaches to
the formation of scientific schools, the destruction of opponents with the
help of status and ties can not be considered normal. In addition, attention
has been consistently paid to a low level of thesis research, plagiarism and
compilation in a number of scientific works, which is in fact unacceptable,
in the publications on pages of scientific reviews as well as in the orders
of the Ministry of Education and Science.

By such actions and counteractions two things take place that
negatively influence the development of science. Firstly, a number of
pseudo-humanistic approaches to administrative law are being developed,
discussions on the administrative responsibility of legal entities are
continuing, the whole branches of law are being created with their sub-
branches, but without their own methodological approaches, mechanisms,
etc. Secondly, there is a “pressure” on all the latest scientific ideas and
stories in the legislation of the authors who do not have the proper
“weight” in the “scientific world”.

At this certain time in administrative legislation there is a complete
disharmony, a number of legal norms simply contradict the elementary
logic. In fact, such norms “do not work™ at all. They are called useless.
However, they still remain in force. Even their presence prevents the state
from developing but without understanding the reasons for their
appearance in legislation it is dangerous to cancel them. In this context,
the purification of legislation from alien layers and outdated approaches
should be based on conceptual doctrinal approaches to law. A measure
and a standard of legislative activity should be the Constitution, as the
Basic law of the country.

Analyzing legislation, the important stage is incorporation (lat.
Incorporatio — accession) — a kind of normative act systematization, which
consists in bringing them into collections in a certain order without
changing the content of normative acts. One should define the field of
public relations as the criterion for systematization in the form of
incorporation.
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At present, it is necessary to speak about the branches of legislation
located in one horizontal plane. We would like to emphasize that the
branches of legislation is a conditional denotation of certain parts of the
country’s legal system. Laws should regulate certain areas of public life;
therefore, the question of merging branches of law and branches of
legislation, areas of public life, which are now in constant transformation
should be raised.

These branches are large groups and have their own codes.
Institutions, sub-institutions are connections between branches, enshrined
in laws. In the same way, the issues of activities of certain state
Institutions, ministries and agencies should be consolidated by the laws
but in no case by orders and decrees. The legal norms (as a cementing
substance) run through all the components of this construction. It is only
possible to build the law-governed state on such solid monolithic
foundation.

At present, in Ukraine there are some legal acts that were adopted
during the Soviet period of the state existence and are still in force. In
many cases, they do not correspond to the realities of the present.
Standards, GOSTs (state standards), operating manuals have sometimes
remained behind scientific and technological progress for decades. By
their number and inconsistency, they distract the attention of both
controlling bodies and society from the level of observance and protection
of human rights and freedoms in relations with the subjects of powers. In
such a situation, a detailed revision of the existing legal and regulatory
framework in all domains of socio-economic life is required.

Systematization of legislation is an activity aimed at sorting out the
current normative legal acts in a single agreed system, in order to ensure
effective legal regulation. There are the following types of
systematization:  accounting,  codification,  incorporation  and
consolidation.

Systematization is aimed at achieving the internal unity of legal
norms, that is, to eliminate conflicts and gaps, which increases the
effectiveness of legislation and putting in order the legal material, placing
it in certain sections and headings, that is, a classification providing the
convenience of using the legislative data sets. Systematization can be
internal and external. The purpose of internal systematization is the
internal processing of normative acts, contributing to the achievement of
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the internal unity of legal norms. The purpose of external systematization
Is the external processing of normative acts, their classification.

The systematization is made in four ways:

e Accounting (magazine, card, electronic) — collection, settlement in
logical sequence and storage of normative legal acts, keeping them in the
appropriate control (current) state, taking into account all changes and
amendments, as well as creation of special systems for their accumulation
and search;

eIncorporation — uniting a group of valid legal acts in one collection
according to a certain criterion (chronological, thematic, etc.) without
changing their content;

eConsolidation — a kind of systematization in the process of which
several acts are combined in a new document. In the process of
consolidation, the law-making body creates a new legal document, which
completely replaces the previous one; all normative provisions of
previously adopted acts are united in it without changes, although, as a
rule, their editorial correction is made: contradictions are eliminated, as
well as repetition, etc. In countries of the Romano-Germanic legal system,
consolidation performs only an auxiliary role (eliminates the plurality of
new legal acts, their extreme fragmentation, and duplication). However, it
Is actively used in countries of common law;

eCodification is a meaningful processing, coordination and
consolidation of a certain group of legal norms related to the common
subject of legal regulation, in a single normative act.

The purpose of incorporation is to prepare the current legislation to
codification and construction of a logically structured system of
legislation. This is also improvement of communicative codes,
incorporation of the adopted laws into already existing codified acts,
codification of laws regulating one socio-economic domain, changes,
amendments and additions to codes.

There are some types of incorporation:

eIn accordance with legal significance: official incorporation, that is,
putting in order regulatory acts by publishing the collections of applicable
legal acts (for example, the publication of laws in the Bulletin of the
Verkhovna Rada of Ukraine, amendments and additions) by law-making
competent authorities or authorized competent authorities by them;
unofficial incorporation is the preparation and publication of collections
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of current normative legal acts by non-law-making state bodies or other
organizations or individuals.

eIn accordance with a scope: common (general); branch; inter-
branch; special (by specific institutions of one law branch).

¢ In accordance with the criterion of unification of normative and
legal acts: objective, that is, by object of regulation; chronological (by the
time of normative legal acts publication); subjective (depending on the
body issued the acts).

Incorporation (lat. Incorporatio — joining) is a kind of normative acts
systematization, which consists in consolidating them in collections, in a
certain order without changing the content. The field of public relations
should be the criterion for systematization in the form of incorporation.

At present, it is necessary to speak about the branches of legislation,
located in one horizontal plane. We would like to emphasize that the field
of legislation is a conditional definition of certain parts of the country
legal system. Laws should regulate well-defined areas of social life;
therefore, the issue of merging the branches of law and the branches of
legislation, the areas of public life, being now in a constant
transformation, should be raised. These branches are large groups and
have their own codes. Institutions, sub-institutions are connections
between branches, enshrined in laws. In the same way, the issues of
activities of certain state institutions, ministries and agencies should be
consolidated by the laws but in no case by orders and decrees. The legal
norms (as a cementing substance) run through all the components of this
construction. It is only possible to build a legal state on such solid
monolithic foundation.

The whole range of legal acts that was adopted during the period of
state existence and is still in force and scatters the attention of both
controlling bodies and society from the level of observance and protection
of human rights and freedoms in relations with the subjects of powers.

The most demonstrative example of incorporation can be collections
of normative and legal acts governing labor relations™. Especially since
labor law is closely associated with administrative law in relation to
general issues in the work relation regulation. Those who are not subject

1% Konexc 3axomiB mpo npargo Vipairm. — K., 2008. — 124 ¢.; TIpo mopsioK BUPIIIEHHs KONEKTHBHAX TPYIOBHX
criopiB (koHumikTiB) : 3akon Ykpainu Big 03 Gepesnst 1998 poxy Ne 137/98-BP // Bimomocti Bepxosroi Pamu
VYxpainu. — 1998. — Ne 34, — Cr. 227; [1po BiANOBIAAIBHICTD CY0 €KTIB MiAMPUEMHHIILKOT AiSUTHHOCTI 32 HECBOEYACHE
BHECCHHS IUIATH 3a CIIOXKWTI KOMYHAJbHI IMOCIYTHM Ta YTPUMAaHHA NPHOYIMHKOBUX TepHTopiit Bim 20 TpaBHA
1999 poxy Ne 686-XIV // Binomocti Bepxosnoi Pagu Ykpainu. — 1999. — Ne 29. — Cr. 240.
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to the Labor Code and collective agreements are regulated by the norms
of administrative law (conditions of entry into service, the record of
service, the rules of keeping official documents, the assignment of special
personal titles, ranks and grades, and other issues that constitute
organizational activity state in the field of work relations). The
connection of labor law with administrative law is also manifested in the
training of personnel. The whole system of training of blue collar workers
and specialists, excluding the training of workers and the retraining of
specialists at the production directly, when the student agreement can be
concluded as a kind of labor contract, is the subject of administrative law
regulation.

We should emphasize that law in the field of civil servant labor,
officials, state power bodies, law enforcement bodies etc. requires
improvement. The main thing is to determine the status of employees and
officials exactly as the participants of a particular type of labor process (for
example, the regulation of the right to remuneration for work, for vacation,
for social insurance). At the same time, a certain interweaving of norms of
labor and administrative law can be observed. For example, labor law
governs everything directly related to the work of a citizen. However,
registration to work, powers of the administration in the field of service by
employees of state bodies, that is, all that is manifestation of managerial
functions are governed by the legal norms of administrative law.

Labor legislation governs the part of relations that ensures the
realization and protection of labor rights and interests of the subjects of
administrative law relations. Civil servants are subject to special
disciplinary responsibility. On the other hand, the area of labor law
includes organizational-legal relations, since in regulation of the labor
process the relations of power are acting such as subjection, similar to the
administrative-legal regulation. The legislation establishes responsibility
for violating the requirements of labor legislation and the protection of
labor, for avoiding participation in negotiations on the conclusion,
amendment or addition of a collective agreement, consent'®. Among the

1 Sxy6a O.M. CoBetckoe agmMuHHCcTpaTHBHOE IpaBo (O6mas yacts) / O.M. Sky6a. — K. : Buma mkouna,
1975.-C. 38.

2 Kapkos I'M. Tpynose mpaBo Vkpaimu: migpyusuk. — K.: Jlensit, 2007. — 428 c.; TpyaoBe mpaBo
VYxpaian: Ilinpyusnk / 3a pen.. H.b.bomotinoi, I'.I.Hanmmesoi. — K.: T-Bo «3manus», 2000.—- 564 c.;
HOmurpernko FO.I1. Tpynose mpaBo Ykpainu : migpyunuk / FO.I1.JImurpenko. — K.: FOpinkomluaTep, 2009. —
624 c.; Tpynose npaBo Ykpainu HaBuansuuii nocionuk / 3a pen I1. 1. [Tununenka — K.: Ictuna, 2005 —208 c.;
Tpynose mpaBo Ykpainum: Akangem. kypc: Ilinpyd. /A. 0. babackin, YO. B. bapantok, C. B. [Ipixkyana 1a iH.; 3a
3ar. pen. H. M. Xytopss. — K.: Bugasaunrso A.C.K., 2004. — 608 c.
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types of penalties are corrective works that take place at the place of full-
time work of the person who committed the offense’®.

Such theoretical accumulation has already led to the complication of
legislation that requires fundamental changes. Therefore, it is necessary to
return to the essence of certain public relations governed by law. And if
we are talking about the fact that service is a kind of work, then the issue
of registration for service, attestation, dismissal, and retirement provision
should be considered within the framework of labor law as special aspects
of legal relations in the field of labor.

Actually, scientists and practitioners are moving in this direction,
creating a collection of legislation on labor, which clearly demonstrates
the current state of the branch and is easy to use in law enforcement
practice. One should mention among these, a collection with incorporation
elements of the publishing house “The Center for Educational
Literature” — “Labor Relations. Legislation, international conventions,
judicial practice, methodical recommendations, clarifications”.** It
contains international and national normative legal acts in the field of
labor relations, enabling determination of the degree of Ukrainian
legislation compliance with the international standards, revelation of
possible collisions and gaps in current law. It is considered that in the
future, when carrying out codification of legislation in the labor relation
field, such collections will play a system-forming role, the role of the
basis on which the renewed legislation will be based.

3. Codification as an Ultimate Goal in Reforming Legislation System

Effective legal support for administrative reform involves further
systematization of administrative legislation, primarily through its
codification. It is always associated with deep and comprehensive
processing of the current legislation and making significant changes to it.
The codification provides internal coherence, integrity, systematicity and
completeness of legal regulation of the relevant relations.

Today it should be noted that in the administrative law of the post-
Soviet period there were tectonic changes. The whole continent of the
theory of state administration broke off from the general set of
administrative law. It is at a time when the relations in state administration

3 Tpynose npaso : mixpyunuk / mix pex. B.B. XKeprakosa. — X. : [Ipaso, 2012. — 496 c.
TpynoBi BigHOCHHHM. 3aKOHOJABCTBO, MIKHAPOIHI KOHBEHINi, CyZoOBa MpaKTHKa, METOAWYHI
pexoMeHnparii, po3sicHeHHs. [Ipaktnunnii mocionuk / I'puropenko. — K. : LleHTp HaB9anmbpHOI JiTepaTypH,
2016. 344 c.
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are the subject of administrative law study. However, such shift has led to
other consequences. In the depths of administrative law, new legal
branches have emerged: financial, information, customs, and medical law.
They are developing dynamically and in the scientific and practical sense,
they have achieved significant results. And this in turn contributes to the
new cyclic-like movement. Namely: scientists state that there is a dual
nature in these sectors: public and private. Thus, they can not be part of
the administrative law. Administrative law is purely public. Is there any
contradiction? — Not at all.

We can look at the very list of so-called administrative (managerial)
misconduct: Art. 45 “Evasion of examination and prophylactic treatment
of people with STD», Art. 178 “Drinking of beer, alcoholic, low-alcohol
beverages in places prohibited by law or appearing drunk in public
places”, Art. 176 “Manufacture, storage of home-made alcohol and
apparatus for its production”. However, administrative responsibility is
the managerial responsibility, that is, the responsibility of the person,
entitled by the authorities with powers and the corresponding
administrative-legal status. While in most articles we can see public legal
relations not related to non-fulfillment or improper fulfillment of their
duties. Obviously, in this case, a person can not bear the administrative
(managerial), responsibility because they are not the subject of powers of
authorities; do not perform the relevant administrative functions.

We can see that the legislation ignores the elementary basic
provisions of the law theory. However, other illogical things happen too.
The essence of a phenomenon is in the following. Representatives of
certain departments, business groups, deputy assistants, etc., develop
novels to the law according to their “worldview approaches”. The quality
of such novels is evidenced by a series of economic and political crises
that have shaken the last thirty years of the post-Soviet state. It is sad, but
today monographs and textbooks on the law turned into a list of eminent
scholars and their views “on the subject” in combination with
commentary on legislation. At present, it is not practice that is based on
scientifically proven postulates, verified by time, but scientists justify and
“support” regulatory acts theoretically.

We emphasize that the basic foundations of law are unchanged
despite changes in public relations. This applies both to law in general and
administrative law in particular. Therefore, reviewing the foundations of
legislation, one should rely, firstly, on the basic postulates of law, and
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secondly, take into account the changes that have taken place in society —
the change of the socialist system to the capitalist one.

Attempts to answer complex questions related to the redesigning of
public relations under the latest conditions are made by scholars based on
modern concepts, the essence of which is the fractal paradigm of building
fields, institutions, branches, etc. Alexey Almazov in his book “Fractal
Theory. How to change the view of markets”, suggested the use of fractals
in the analysis of stock quotes, Andrew Morrison Stumpf analyzes
legislation from fractal positions in his work “Legislation is a fractal: an
attempt to anticipate everything”.

Administrative law is one of the elements of a holistic system. As
well as other parts of the law, administrative law is modified according to
the general rules of the system existence, and therefore the transformation
of administrative law can be predicted, analyzed, and calculated. And,
accordingly, some inconsistencies can be found in them as well as
contradictions can be eliminated, and so on.

The algorithmic method implementation is possible at all levels of
jurisprudence, in scientific dimension for cognition of the essence of legal
phenomena, in law-making for improvement of existing formulas (norms,
laws) and the proof of new law enforcement and judicial authorities in the
enforcement activities for the proper resolution of disputes that arise
between different subjects of legal relations. Just as other sciences cognize
the world around with various methods, instruments, reagents, etc., the
law science studies relations in society. A large number of questions
remain beyond our cognition in both natural sciences and social branches.
We can not fully predict the consequences of one or another of our
actions. Many issues have previously remained; others have still remained
outside the law. What was previously normal for a society, such as cutting
scalps, is now disapproved. And if earlier actions of the ruler, even if they
were immoral, were perceived as a manifestation of God’s will, now they
cause the condemnation of society.

Codification is the most perfect form of legislation systematization. The
legal purpose of codification is to get in order the normative basis of law, to
ensure the most effective process of law implementation, to improve the
structure of codification acts, to improve their logic, language, and style.
Usually, codification (as opposed to incorporation) is based on the system of
law, although it can not completely coincide with it.
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Codification is an essential system-creating and stabilizing factor of
the entire legal system and it contributes to the organized development of
law, fills it with common principles, general legal concepts and
categories. Adoption of codification acts as a result of codification is
aimed at strengthening the element of stability in the legislation and the
formation of a stable normative and legal framework.

Codification is the sorting out of legal norms, accompanied by the
reviewing of their content, with the cancellation of some and the adoption
of other legal norms, which is possible only in the process of law-making.
As a result of the codification issued a single, logically and legally
integral, normative legal act. Therefore, codification always has an
official nature and can be carried out only by the law-making body.

Today norms, formed in the depths of administrative law in the
period of the state-centered approach greatest development, are playing a
role of a synergistic catalyst in the formalization of legal norms in various
socio-economic domains. The emergence of a new system of Ukrainian
law with division in accordance with the areas of application: medical,
fire-preventive, construction, sports, etc., as science, as legislation, as a
practical right-exercising activity, has now been fully in line with the
realities.

Codification is the activity carried out by law-making bodies.

There are the following types of codification:

eby volume: general, as a result of which a codified normative act is
created on the main branches of law (a code of laws); branch, covering
regulatory legal acts of a certain branch of legislation (the basis of
legislation, codes); inter-branch and sub-branch (institutional), which
covers several branches (Air Code) or institutes (Customs Code)
accordingly.

e By the form of expression: basics (main principles) of legislation;
codes; provisions; chapters.

Codification legal acts are divided into:

e Basics of legislation: codification act, containing the most common
norms and stipulates goals and principles of legal regulation of a certain
group of social relations;

e The code — a single, consolidated, legally and logically holistic,
internally agreed normative legal act that ensures the regulation of public
relations in the relevant branch or sub-branch of legislation.
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Unlike the norms of some law branches, it is impossible to unite all
norms of administrative law in one or even in several complex (codified)
acts for objective reasons. Administrative law governs a wide range of
public relations. It contains norms in numerous acts of various legal force.
Moreover, norm-making in the administrative field is characterized by a
high level of dynamism, frequent emergence of new norms, complicating
the content and structure of legal material and limiting the possibility of
its codification.

It should also be kept in mind that one or another branch of law,
unlike the branch of legislation, should not have “personal” codes. For
example, procedural law covers all activities of state bodies, economic
and other activities. One or another code may “cover” several branches of
law. Thus, licensing law regulates the issue of licenses for the extraction
of minerals, the sale of medicines, etc., and the permissive law regulates
the use of weapons, the vehicles driving, and permission for certain
activities. They are closely linked with each other.

There is a range of codes: the Customs Code, Tax Code and others. It
Is extremely necessary to systematize legislation on public health. The
structure and content of the Medical Code have been already given in a
number of studies. Leading scholars and practitioners emphasize the
creation of the Road Traffic Code and the Registration Code. The main
difference of the updated legislation will be its compliance with modern
standards and algorithms of the law theory. Thus, it is necessary to adhere
to the principle of the norm updating in the structure of each normative
act, so the hypothesis, disposition and sanction will be contained in one
codification act. Certain studies of the area mentioned in systematization
of administrative legislation in the form of its codification, have been
discussed in the works of leading and young scientists more than once®.
The necessity in adoption of the Electoral Code has already been
emphasized repeatedly. It is to the code mentioned where misconduct
against the electoral rights of citizens must be transferred™.

!> Haponuuit cyBepeHiTer, sIk 0CHOBA aJMiHICTpaTHBHO-IPaBOBOI peopmu B Ykpaini: HaBd. moci6.; 3a
3ar. pen. B.II. ITerkoBa. — K. : [lakop, 2012. — 216 c.; be3neka nopoxHporo pyxy B YKpaiHi: : HaBd. 1oci0.; 3a
sar. pexn. B.IL Ilerkosa. — K. : Takop, 2012. — 488 c.; Haponxe BoJjieBUsIBICHHS B YKpaiHi : HaBd. 1mMoci0.; 3a
3ar. pen. B.I1. TlerkoBa. — K. : KHT, 2012. — 144 c.; CanitapHo-emnifemionoriuaa 6e3neka : HaB4.1mocio.; 3a 3ar.
pen. B.IL. [Tetkora. — K. : BunaBanuwmii nim «Ckid», 2013. — 128 c.; Exonoriuna 6e3mneka : HaB4.1mocio.; 3a 3ar.
pen. B.II IletkoBa. — K. : KHT, 2013. — 216 c.; Peecrpamiiine mpaBo: HaBd. moci0.; 3a 3ar. pen.
B.IL. IlerkoBa. — K. : J{akop, 2012. — 216 c.

1® ITusepenxo I'.I1. Hapoxue BoneBusineHns B YKpaiui : Hapu. moci6. / T.IT. Ilusepenxo. — K. : CKI®,
2012. - 144 c.
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And it tells about the global processes of systematization
(incorporation and codification) taking place in our country. Significant
changes have also occurred in the administrative law itself, both at the
territory of Ukraine and at the whole post-Soviet space, and even in the
leading countries of the world. Such processes are fully consistent with
old legal tradition and modern world practice®’.

It should be done for the formation of modern legislation that will
govern public-legal relations in accordance with modern world standards
and constitutional provisions. In addition, the norms and a number of
different by-laws will find their place in the legislation during the
codification, which will simplify their application.

In total, due to a definite approach to public law, we will achieve the
following goals: humanization of the legal system, compliance with the
provisions of the constitution of Ukraine. So, the law will correspond to
the essence of civil law. Simplicity and clarity of laws for citizens will
affirm the democratization of society.

Due to increased tension in society, an increase in the number of
misconduct by citizens in all domains of socio-economic life,
deterioration of public attitudes towards public authorities, and reduced
manageability both in the system of state authorities and from public
authorities by social processes taking place in the country, there is an
urgent need for the country to update the normative and legal framework
for the activity of state power bodies and make them comply with the
world standards.

For example, in order to ensure public safety and public order, there
are many rules and norms of behavior established by normative and legal
acts of various levels, namely, the Fire safety rules, Regulations on the
organization and conduct of mass events, the Law of Ukraine “On
measures for the prevention and reduction of the tobacco product use and
their harmful effects on the health of the population” and many others.
Due to its quantity and incoherence of tort norms, it produces conflicts
and difficulties in their application. So bringing the rules of conduct in
society and the bases of responsibility for their violation to a single
standard enshrined in one normative legal act will greatly increase the
effectiveness of the protection and maintenance of public order. The
solution to this is adoption of the Code of Ukraine on public order, which

" Kabpusix P. Koguduxawuu / Iep. ¢ dp. JI.B. Tomosko. — M. : Craryr, 2007. — 476 c.
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will facilitate the development of Ukrainian legislation in the filed of
administrative principles of the protection of human rights and freedoms,
in accordance with world standards, and education of citizens in a spirit of
respect for the law and the state.

CONCLUSIONS

Public authorities are required to direct their regulatory influence in
full on the private law sector, including economic and legal relations.
Administrative law should ensure favorable and equal conditions of
operation for all business entities and their protection from negative
influence from any side, including from the state.

The system of granting licenses, permits, conducting registration,
etc., requires radical changes in the direction of information provision and
simplification of procedures. Firstly, it should be regulated as much as
possible. The submission of documents should be based on the “Single
window” principle, when a limited number of documents are submitted
for permission to the relevant institution. For example, a title document,
an application and a certified identity card. And the issue is solved within
a short time — a day or a week. Secondly, there must be transparency of
actions, openness of registers, system of state protection of personal data,
key system and admissions to information bases. Thirdly, removing of
unnecessary red tape of legal relations. Transfer of a number of functions
to non-state institutions and organizations. It concerns insurance, pension,
property protection, etc.

Effective legal support for administrative reform involves further
systematization of administrative legislation, primarily through its
codification. Since it is objectively impossible to codify the norms of
administrative legislation at the same time and in one act, it is reasonable
to carry out step-by-step codification of certain domains and institutions
of administrative-legal regulation. Today, it is necessary to create new
regulatory laws for the proper functioning of socio-economic areas. The
codification of existing rules, norms, orders, and standards governing the
socio-economic area in one communicative normative legal act is the need
of the present. We emphasize that sorting out of administrative law should
be carried out through the issuance of codified acts for certain domains
and institutions of administrative and legal regulation.
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SUMMARY

The article deals with the issue of administrative law reform in the
context of human rights. Forming a democratic, social and law-governed
state in Ukraine requires bringing a system of Ukrainian law in
compliance with such principles on which the respective systems of
developed countries around the world are based, in particular in European
countries. Considering the issue of adjusting of Ukrainian law to
European standards, one should say about the dualism of law, that is, its
division into private and public, which, although not officially
consolidated, in fact, exists in Ukrainian law.

Effective legal support for administrative reform involves further
systematization of administrative legislation, primarily through its
codification. Since it is objectively impossible to codify the norms of
administrative legislation at the same time and in one act, it is reasonable
to carry out step-by-step codification of certain domains and institutions
of administrative-legal regulation.

The system of granting licenses, permits, conducting registration,
etc., requires radical changes in the direction of information provision and
simplification of procedures.
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PECULIARITIES OF CRIMINAL LIABILITY
REGLAMENTATION FOR COERCION TO MARRIAGE
ACCORDING THE LEGISLATION OF EUROPEAN COUNTRIES

Syngaivska I. V.

INTRODUCTION

The unification of criminal legislation is the most powerful method
of international law influencing on national criminal-law systems. In
accordance with Article 9 of the Constitution of Ukraine, the national
implementation of legal regulations is possible either by amending the law
or direct application in the internal law as a part of the national legislation.
Considering defined development vectors Ukrainian criminal and other
European states legislation will develop in parallel and increasingly
harmoniously and in direction of its further humanization and
systematization®. Legal literature gives an example of four processes that
influence into legislative provision of fighting crime: the globalization of
world relations, which also entails negative consequences; significant
enlargement of the EU; perception of EU legislation; integration of
Ukraine into the EU® Therefore the comparative legal research of
criminal liability regulation is the accumulation of law-making practice
experience in counteracting of a particular crime, in our research —
counteracting of coercion to wedlock.

Marriage (as the first family basis) has a special status in the legal
field. It has own autonomy with local rules, according to which the
interpersonal relationships of the spouses and family members are formed.
Marriage and family relationships are characterized by a certain «effect of
iceberg», when generally recognized rules and principles of marriage as a
model of family relations have a special interpretation in each wedlock;
relations are closed, has a covert character, which protects the secret of
private and family life.

! Cyuwacma kpumiHanzpHO-TIpaBoBa cucTeMa B YKpaimi : peamii Ta mepcmexrumsu. FO.B. Bayiim,
M.B. bBypomencrkuii, B.B.I'omina Ta in. K., BAITE, 2015. C. 468, 484, 548-549 (688 c.)

2 Bypomencrkmiit M.B., Cremenko B.M. Ta iH. Po3po0Oka npono3wuirii 3MiH 1 JOMOBHEHb 10 3aKOHOIAaBYUX
akTiB momo Jlep>kaBHOI mporpamu aganTailii 3aKOHOJABCTBa YKpaiHM /0 3aKOHOIABCTBA €BPOINEHCHKOTO
Corozy B ramy3i OopoTsOm 31 3mouwmHHICTIO. [lumanns 6opomvdOu 3i 3nr0uyunnicmio. Bum.10., X., 2005.
C. 197-200.
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De-facto marriage relations can’t have a «two-way symmetry», due
to the different functions and roles execution of husband and wife in
marriage. However, according to principles of equality between women
and men the law requires mutual consent for marriage. The right freely to
choose a spouse and to enter into marriage only with their free and full
consent. (according to Article 16 Part 1, subparagraph «b»of the
The Convention on the Elimination of all Forms of
Discrimination Against Women (CEDAW)®. The principle of voluntary
marriage is valid not only at the stage of its registration, but also during
marriage. This leads to the possibility of voluntary dissolution of
marriage, according to Article 16 Part 1, subparagraph «c»of the
The Convention on the Elimination of all Forms of
Discrimination Against Women (CEDAW) «identical rights and duties
during marriage and after its dissolution». Marriage is a family union,
where the word «family» indicates that marriage creates a family, and the
word «union» emphasizes the contractual nature of marriage, which
determines its voluntary nature®.

Marriage institution of law was formed as a fundamental social
institution based on the experience of many generations. In this manner
marriage institution is the quintessence of millennial experience of male
and female together living (in classical form). Legal regulation of
marriage is established with the aim of spouses and children personal and
property rights protecting as a guarantees implementation mechanism of
fundamental rights and freedoms of citizens. Marriage relations have a
basis consisting of customs and traditions, especially regarding the one of
the spouse’s choice, the process of marriage.

Legal regulation of family relations mainly is carried out through the
application of family and civil law rules. Implementation of criminal law
for the protection of family relations is carried out in the most socially
dangerous manifestations, that is, the commission of a crime.

However, in resolving the issue of criminalization it is important to
prevent the revaluation in influence of socio-regulatory capabilities of
criminal repression, especially with regard to regulating the sphere of
family relations.

® Mpo mikBinauito Beix popm AUCKpuMiHALii Mmoo *iHok: Kouperuis Opranizamii 06 eanannx Hariii.
URL https://zakon.rada.gov.ua/laws/show/995 207

* Pimenns JKoBTHeBOrOo paifonsoro cymy M. Juinpo URL: https://verdictum.ligazakon.net/
document/74424470
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Retrospective analysis of criminal legislation states that «forced
marriage» is not new thing in the criminal law history. Thus, it was
regulated by the Part 11 «Crimes against the rights of the family» of the
«Code of Penalties criminal and corrective» of 1845. Chapter 1 «Crimes
against marriage uniony is an integral part of Part 11, where criminal-law
prohibitions of relating to marriage are defined and set forth in
31 criminal articles (from Article 2040 to 2071 of the Code)’.

Article 2041 of the Code states that «those who, by the use of
violence or the use of violence threat, or in circumstances in which a
person could or should have considered himself in danger, would compel
to enter into a marriage, was punished by exile for hard labor for a term of
four to six years». Qualified composition of a crime was recognized «if
forced marriage was preceded by the rape of the same person, the
perpetrator was sentenced to a higher degree of punishmenty». At the same
time, the differentiation of criminal responsibility for unlawful marriage
depended on the method of a socially dangerous act. According to Article
2042 of the Code, if there was a inclining of a person against her/his will
into marriage with the help of beverages or otherwise; use of a state of
unconsciousness or frenzy or marry by a deceit not with the person who
was previously elected, was sentenced to exile in remote Siberia.

Criminal liability is separately provided for a person, who abducted
of an unmarried person for marriage against her will was punished by
deprivation of all rights and privileges and to exile and imprisonment for a
term from two to three years (Article 2040 of the Code). In the case of
consent to the kidnapping of an unmarried person, the punishment was
imposed in the form of imprisonment from six months to one year. Article
2073 of the Code stipulated that, if married woman was abducted and
deprived of honor by the use of violence or otherwise compelled to enter
into an illegal marriage with a person who stole her or another person is
sentenced to a higher degree of punishment®.

Ukraine hasn’t ratified the Council of Europe Convention on the
Prevention and Combating of Violence against Women and domestic
violence; Istanbul Convention (hereinafter referred to as the «lstanbul
Conventiony) yet, but a number of its provisions have been implemented

® Vnoxenie o Hakasaisxb yromoBmsixbh u mcnpasutensusixb 1845 r. Tlox pexn. H.C. Taramuesa.
Wsp. 5-re u3g. CIIG., 1886. C.694

® Vnoxenie o Hakasamisxb yromoBmsixbh u mcnpasurensusixb 1845 r. Tlox pexn. H.C. Taramuesa.
W3x. 5-re u3a. CII6., 1886. C.695-696.
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into national law. The implementation of international criminal law rules
Is possible through incorporation or transformation. Incorporation means
almost verbatim implementation of international law into domestic law.
During the transformation international criminal law rules are taken into
account in domestic law, or to a lesser extent, or vice versa, additional
features are added to norms of international criminal law. It is possible a
situation, when according to some features the norm of international
criminal law narrows and simultaneously on other grounds expands’.
Implementation through transformation provides an opportunity to take
Into account the features of national criminal law, thereby preventing an
unjustified competition of norms.

Article 37 of Istanbul Convention defines «Forced marriage» and
states that parties use all necessary legislative or other measures to ensure
that intentional conduct, which is in coercion of adult or a child to marry,
has been criminalized.

Parties use all necessary legislative or other measures to ensure that
intentional conduct consisting in ensnaring of adult or child to other (other
than he or she resides) party territory of or state, to compel this adult or
child to marry, was criminalized

In order to implement the provisions of Council of Europe
Convention on preventing and combating violence against women and
domestic violence of 2011, the forced marriage was criminalized in
national criminal law (Article 151-2 of the Criminal Code of Ukraine).

Implementation of Istanbul Convention provisions was reflected in
criminal law of foreign countries by its signing and ratification of
European states. The content of Istanbul Convention (article 37)
emphasizes the criminalization of willful conduct, which is in coercion of
adult or child to marry.

The legislative approach of foreign countries in Istanbul Convention
realization of concerning the coercive marriage criminalization is an
urgent and unexplored issue to which we’ll pay attention within the
framework of relevant research.

" Mnoramosa-Xeraii JI.B. MeskayHapoIHOE YroJIOBHOE MpaBo: yaeOHuK. M.: FOpumudeckuii nentp, 2003.
C. 42-43
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1. Basic research material with full basis of received results

There are two positions of coercion marriage criminalization among
foreign countries:

1) countries, which distinguish in criminal law the criminal rule of
coercion, without its specification, thus a general norm forming (Finland,
Hungary);

2) countries, whose criminal law has criminalized coercion marriage
(including those, that have a general rule of involving responsibility for
coercion) (Great Britain, Norway, Germany, France, Austria, Switzerland,
Sweden, Denmark, Belgium, Spain, Bulgaria, Serbia, Montenegro).

Legal literature notes about the shift of domestic criminal-law policy
emphasis, which is manifested in the ever-increasing casualty of the
criminal law. Analyzing the question of expediency in coercion marriage
criminalizing, A. Andrushko notes that experience of such states as:
Austria, Belarus, Bulgaria, Spain, the Netherlands, Poland, Hungary,
Germany, Sweden, Switzerland deserves an attention, because its criminal
law contains a general rule of involving responsibility for coercion®. This
fact became an additional argument concerning the need in research of
coercion marriage comparative aspect. Comparative legal research of
15 European countries (Western and Eastern Europe) has shown that the
dominant majority (13 states) consider expedient to criminalize coercion
marriage in a separate criminal norm. Among the list of such states are:
Austria, Bulgaria, Spain, the Netherlands, the Federal Republic of
Germany, Sweden, Switzerland. Forming of a special rule of criminal
liability is a non-rational method of legal technology. At the same time,
such forming contributes to realization of criminal law preventive
function, which has much more effective impact on understanding of
criminal liability law for ordinary citizens.

Criminal prohibition on coercion to certain actions is imposed in
criminal law of Finland and Hungary®. The Criminal Code of Finland
contains Part 8, which defines the responsibility for coercion. The content
of the disposition is that, in the case of use of violence or threat of
violence, he/she should be punished in the form of fine or imprisonment
for a term up to two years. In the Criminal Code of Hungary, the criminal
norm «Forcingy is contained in Chapter XVIII «Crimes against personal

® Anrapyuiko A. Il{oxo gouinbHOCTI KpuMiHamizanii npumymysanms 1o moro6y. Jurnalul juridic national:
teorie §i practica. 2018. Ne 6 (34). C. 172
% Rikoslaki.URL: www.finlex.fi/fi/laki/ajantasa/1889/18890039001#L 25
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freedom». According to its content any person who makes another person
with a help of violent or threat of violence to commit or refrain from
committing of any acts, that causes significant harm to person’s interests
and will be find guilty in a grave crime is punished by imprisonment for a
period of not more than three years.

In early 2000s only in Norway among other European countries, the
law concerning the prohibition of coercion marriage was in force. In
following years, the theme of forced marriages, especially among
immigrant youth, has become a serious problem and has been actively
discussed by European community for the purpose of solving this
problem. Many European states consider that adopting of criminal
liability law for coercion marriages is one of the effective ways of
combating with this problem'. There are general rule of coercion
(Article 252 Aggravated coercion) and special criminal norm of forced
marriage (Section 253 Forced marriage) in Norwegian Criminal Code.

Personal freedom of a person is an object of relevant act, as
evidenced by titles of sections containing relevant norm. The
corresponding title of sections that contains a separate coercive marriage
norm is reflected in Criminal Codes of Norway, Germany, Switzerland,
Sweden, Denmark, the Netherlands, Spain, Montenegro and Serbia. The
victim is a person without gender and age rating specification. In criminal
law of Norway, the objective aspect of the crime is set out in the form of
open, alternative list of methods of socially dangerous acts: «unlawful
behavior in combination with violence, deprivation of liberty, commission
of unlawful pressure force to marry»'’. Any person who by violence,
deprivation of liberty, other criminal or wrongful conductor improper
pressure forces a person to enterin to marriage shall be subject to
Imprisonment for a term not exceeding six years.

The provisions of Istanbul Convention (part 2 article 37) «if, by
deception or otherwise, they affect a person to leave the country of
residence for the purpose of forced marriage» is contained in foreign
legislation of following countries: Norway, Germany, Austria, Sweden,
Switzerland, France, Spain, Montenegro and Serbia. So, Part 2 Section
253 “Forced Marriage” of Norway CC contains a provision: The same

0 Ixancapaca P. E. COBpEMEHHOE YrONOBHOE 3aKOHOIATENBHCTBO 3apyOEKHBIX TOCYIAPCTB 00
OTBETCTBEHHOCTH 3a paHHue U npuHyaurensabie 6paku. URL: articlekz.com/article/15034

' Lov om straff (straffeloven) URL: https://lovdata.no/dokument/NL/Iov/2005-05-20-28/KAPITTEL_2-
9#%C2%AT7266
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penalty shall be applied to any person who by deceit or other means
contributes to another person travelling to a country other than that
person’s country of residence with the intent that the person will there be
subjected to Forced marriage™.

The United Kingdom legislation provides that forced marriages can
contain physical, psychological, emotional, financial and sexual violence,
including illicit captivity, violence and rape'®. A forced marriage occurs
where one or both spouses are forced into marriage without their consent,
or where consent is ostensibly given; there has been duress or coercion.
Forced marriages are somewhat different to ‘arranged marriages’ where
parents and relatives may help in the selection or choosing of marriage
partners, although the ultimate decision to enter into marriage lies with the
person/s entering into a marriage contract™.

Under the June 2014 reforms, breaches of an FMPO now constitute a
breach of the criminal law (although it also retains its civil/family law
nature, as FMPOs are issued in the family courts). If the police or the
Crown Prosecution Service (CPS) decides to instigate criminal
proceedings, a breach of an FMPO can now resultin a term of
imprisonment of up to 5 years, although it depends on which route is
taken — civil or criminal. Victims who have experienced breaches of
FMPOs have dual route stochoose — they can either choose to enforce
breaches in either of thecivil or criminal jurisdictions (but not both). The
offence of Forced Marriage separately can also result in perpetrators be
ingsentenced up to 7 years for forcing a person into marriage (even if
there is no FMPO in place). With criminal proceedings, there is the
possibility that control will be taken a way from victims — with the police
and CPS deciding to go a head with criminal prosecutions, potentially
ignoring the wishes of victims. This could lead to cat a strophic
consequences, especially if the victim states that they may be harmed or
even killed for shaming the family if a prosecution is brought. Then
ewlawis complicated by the fact that perpetrators are often family
members, including parents and lovedones. While victims may want to
escape forced marriages, some may not want to see their mothers or

12 Lov om straff (straffeloven) URL: https://lovdata.no/dokument/NL/lov/2005-05-20-28/KAPITTEL_2-
9#%C2%AT7266

3 Forced marriage now a crime URL: www.gov.uk/government/news/forced-marriage-now-a-crime

% Maz Idriss The Problem with Forced Marriage Legislation URL: http://www.safelives.org.uk/
practice_blog/problem-forced-marriage-legislation
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fathers prosecuted because of the love and emotional attachments
involved. Thus, some victims may choose to tolerate forced marriages to
avoid parents being prosecuted™.

Chapter 237 of Criminal Code of Germany defines the responsibility
for coercive marriage with the use of violence or threat of violence®. It
also provides the responsibility of a person who acts for the purpose of
forced marriage with the use of violence, threats of violence or deception
associated with moving to a territory or preventing return from there
which is not within the scope of FRG Criminal Code.

According to Article 222-14-4 Criminal Code of France, contained in
«Chapter Il Attack on the physical or psychological integrity of a person»
contains very concise legislative provision, which essentially reflects the
provisions of Article 37 of Istanbul Convention: liability in case of
coercion the person to enter into marriage or marriage abroad with use of
deception in order to leave the person of republic territory'’. Such a
legislative approach is recognized by Montenegro and Serbia.

Chapter 19 of Montenegro Criminal Code, which deals with
«Criminal Offenses against Marriage and Family», contains Article 248
«Conclusion on Invalid Marriage». Part 2 of this Article provides the
responsibility for coercion to marriage by using violence or threat of
violence, in the case of incitement to go abroad for the purpose of forced
marriage shall be punishable by imprisonment for a term of three months
to three years™.

Chapter 19 of Serbia Criminal Code defines crimes against marriage
and family in art. 187 «Forced marriage». The relevant article is valid
from 01.06.2017 and provides person’s responsibility for coercion
marriage with violence using or threats of violence Also, the criminal
norm provides the liability in the case of facilitating in setting out of
foreign country for forced marriage™.

The Penitentiary Code of Belgium contains Chapter XI, which deals
with responsibility for coercion marriage and forced cohabitation. Belgian
criminal law norms of responsibility for coercion marriage and
cohabitation are valid from 03.10.2013. Disposition of Article 391 of

> Maz Idriss The Problem with Forced Marriage Legislation URL: http://www.safelives.org.uk/
practice_blog/problem-forced-marriage-legislation

16 Strafgesetzbuch URL: https://www.gesetze-im-internet.de/stgh/

7 Code pénal URL:http://codes.droit.org/CodV3/penal.pdf

'8 Kpusnunu 3axonnk Lpue T'ope URL:http://www.mpa.gov.me/biblioteka/zakoni

9 Kpusnunu 3axonnk URL:wipolex.wipo.int/en/text/441512
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Belgium PC states, if a person by force or threat of violence has forced a
person to marry, there will be a punishment in the form of deprivation of
liberty from 3 months to 5 years and a fine of 150 to 5000 Euros.
Although Art. 391 regulates the coercion to cohabitation by violence or
threat of violence (penalty of 3 to 5 years’ imprisonment and a fine of 250
to 5000 Euros). Separately, legislator punishes for attempting to coerce
into marriage and cohabitation (from 2 months to 3 years and a fine of
125 up to 2500 Euros)®. Consequently, there are identical sentences in the
form of liberty deprivation for marriage coercion and forced cohabitation.
However, in the case of fine imposition as additional mandatory
punishment, it should be noted, that the lower limit of collecting money
for coercion cohabitation is higher (250 Euros) in comparison with fine
for coercion marriage (150 Euros). Property punishment for the attempt to
coercion marriage is determined by a half amount of the main fine.

From 01.01.2016 Austria Criminal Code has a current norm in
chapter 106a «Forced marriage». Although Austrian legislator provided
separate rules of coercion (§ 105) and severe coercion (§ 106). Article
disposition has a details exhaustively list of methods of socially dangerous
acts that are emphasized in the content of the research. Thus, Chapter
106a of Austria Criminal Code provides that persons who coerce a person
by violence or threat of violence or under the threat of family
relationships termination for the purpose of marriage or civil partnership
establishment?'.

Realization of Istanbul Convention prescription of Part 2 Art. 37 in
Austria Criminal Code is reflected in following statutory provision: a
person who is compelled to marry or to establish civil partnership in a
foreign state whose nationality it is not recognized or does not have its
habitual residence under the influence of deception or use of violence; or
the danger of violence use; or under the threat of termination or
dissolution of family contacts with family members, is punishable under
paragraph 106 of Austrian Criminal Code. The peculiarity of Austrian
legislative concerning responsibility for marriage coercion is in qualified
composition determine: «If marriage coercion leads to suicide or to

2 Code pénal de Belgique URL: http://www.ejustice.just.fgov.be/cgi_loi/loi_al.pl?DETAIL=
1867060801%2FF&caller=list&row_id=1&numero=2&rech=4&cn=1867060801&table_name=LOI&nm=186
7060850&la=F&dt=CODE+PENAL &language=fr&fr=f&choix1=ET &choix2=ET &fromtab=loi_all&trier=pro
mulgation&chercher=t&sql=dt+contains++%27CODE%27%26+%27PENAL%27and+actif+%3D+%27Y %27
&tri=dd+AS+RANK+&imgen.x=41&imgcen.y=12#LNK0095

2! Strafgesetzbuch Republik Osterreich URL:https://www.jusline.at/gesetz/stgb/paragraf/106a

310



attempt of suicide is punishable by imprisonment for a term of one to
ten yearsy.

For example, Spanish Penal Code contains Chapter 111, «Restrictions
against Individuals», which include the section «Offenses against Family
Relations», which contains a provision that provides a liability for
coercion to marriage. Article 172 of this Penal Code was in force from
01.07.2015. It is provide the liability for the threat of violence or violence
as a coercion of another person to marriage and the punishment is
imposed depending on severity of coercive or means used. The Penal
Code of Spain has criminalized the use of violence, threats of violence or
deception against a person for the purpose of coercion marriage outside
the Spanish territory. There is punishment in form of imprisonment from
six months to three years and six months, or a penalty of twelve or twenty
four months for relevant acts. A fine will be imposed to the maximum
limit in the event of a juvenile coercion®.

In Switzerland Criminal Code marriage coercion belongs to felonies
and misdemeanors against Liberty. Art.181a of Switzerland Criminal
Code states: any person who, by the use of force or the threat of serious
detriment or other restriction of another’s freedom to act compels another
to enter into a marriage or to have a same-sex partnership registered is
liable to a custodial sentence not exceeding five years or to a monetary
penalty. The same punishment is foreseen for coercion marriage abroad®.

In 2014 Part 4 “Crime against freedom and peace” of Criminal Code
of the Kingdom of Sweden was supplemented by two rules of coercion
marriage in connection with ratification of Istanbul Convention on July 1,
2014. Part 4c stipulates that any person, who illegally compels to marriage
that is in force in the state in which it is concluded or in accordance with
the law of the state where the marriage was concluded, or in a state in
which at least one of the spouses is a citizen, is punished to imprisonment
for four years” maximum. This law also applies to a person who forces a
person to enter into marriage-like relationship, if it is concluded in
accordance with rules according to which the parties are considered as
spouses and are given the corresponding rights or duties with respect to
each other is punished to imprisonment maximum for four years
maximum. Part 4d specifies that a person who, by deception, induces

22 del Cédigo Penal URL: https://www.boe.es/buscar/act.php?id=BOE-A-1995-25444
% Swiss Criminal Code URL: www.legislationline.org/download/action/download/id/7397/file/
Swiss_CC_1937_am2017_en.pdf
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another person to travel to state, other than, in which he/she resides for the
purpose of unlawful coercion; or use of a vulnerable state for entry into
marriage is sentenced to imprisonment maximum for two years®.

The introduction of criminal liability for informal and unofficial
forms of marriage, that are not legally effective, but in practice are
marital, was initiated in Sweden. In addition, the issue of forced marriages
Is considered together with the problem of «child marriages» of persons
under the age of 18. Issues related with the criminalization of children’s
marriages, which are not legally binding and which are made in
accordance with traditions or religious peculiarities of some groups are
recognized the most difficult. Organizers and enforcers of coercion
marriages should be punished up to 4 years of prison. Parents or
guardians, who allowed their children up to 18 to get married or to marry
threatens up to 2 years in prison or a fine. According to the Swedish
Department of Youth Affairs, more than 70000 people of a country cannot
independently choose their spouses®.

Article 260 of Chapter 26 «Crimes against Freedomy of Denmark
Criminal Code provides the responsibility for coercion. Therewith,
Section 2, Art. 260 of Denmark Criminal Code states that in the case of
coerc;g)n marriage, the terms of imprisonment may be extended to four
years””.

Article 284 of Netherlands Criminal Code stipulates responsibility
for enforcing marriage: «Any person who: 1) illegally forces another
person to act or refrain from certain actions or to endure certain acts by
resorting of violence or any other act; or threat of violence or threat of
other acts against another person or persons; 2) forcing another person to
act or refrain from certain actions or to endure certain actions by
threatening of slander?’.

Peculiarities of criminal liability regulation for coercion marriage
according to Bulgaria Criminal Code consist in the fact that the legislator
differentiates responsibility depending on the types of accomplices of the
criminal act and victim’s age. Thus, Part 1 of Art. 177 of Bulgaria

24 Criminal code of the Kingdom of Sweden Brottsbalk URL: https://lagen.nu/1962:700#K4P4cS1

» Jxaucapaea P. E. COBpPEMEHHOE YrONOBHOE 3aKOHOIATEIBCTBO 3apyOEKHBIX TOCYJAapCTB 06
OTBETCTBEHHOCTH 3a paHHWE U nmpuHyauTenbHble Opaku URL: articlekz.com/article/15034 BectHrk ka3zaHCKOTO
yuuBepcurera 2014 www.euromag.ru/sweden/21915.html

% Straffeloven URL: https://www.retsinformation.dk/Forms/R0710.aspx?id=202516#id484ab143-37h0-
42da-992b-e2e87cf93d9b

27 Wetboek van Strafrecht URL: https://maxius.nl/wetboek-van-strafrecht
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Criminal Code provides: a person who has induced another in compulsory
manner to enterin marriage, and therefore the marriage was proclaimed
null and void, shall be punished by deprivation of liberty for up to three
years. In accordance with Part 2 of Art. 177 of Bulgaria Criminal Code: a
person who abducts a person of the female gender for the purpose of
forcing her to enterin to marriage, shall be punished by deprivation of
liberty for up to three years. If the victim is not of full age, the punishment
shall bedeprivation of liberty for up to five years. However, in Art. 178 of
the Criminal Code of Bulgaria is determined if a parent or another relative
who receives compensation to permit his daughter or relative to conclude
a marriage, shall be punished by deprivation of liberty for up to one year
or by a fine from one hundred to three hundred BGN(as an equivalent of
1504 to 4514 hryvnias), as well as by public censure. The same
punishment shall also be imposed on a person who gives or mediates in
the giving or receiving of such compensation®.

There are two positions of coercion to marriage singled out in foreign
countries legislation:

1) as an attack on personal freedom (Norway, Germany, Switzerland,
Sweden, Denmark, the Netherlands, France, Spain, Austria);

2) as an attack on marriage and family relations (Bulgaria, Belgium,
Montenegro, Serbia).

The use of violence and threats of violence are typical and alternative
methods of coercion to marriage. However, there are some exceptions.
Thus, in Austrian CC forced marriage under the threat of breach or
termination of family relationships with family members is recognized. In
Switzerland criminal law the disposition is formed with an open list of
alternative ways of coercion to marriage: «another restriction of freedom
action.» The threat of slander and use of direct slander are determined in
the Criminal Code of the Netherlands, besides typical and alternative
methods of coercion to marriage. According to Article 151 of Ukrainian
Criminal Code «coercion» is a crime-forming feature, which is
determined by a socially dangerous and unlawful act. Forming a criminal
law prohibiting of forced marriage, Ukrainian legislator doesn’t follow the
list of socially dangerous methods, leaving the interpretation of this issue
for law enforcement practice.

% Criminal Code of the Republic of Bulgaria URL: http:legislationline.org/documents/action/
popup/id/8881/preview
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In regard to actions related to transfer of a person to another territory
for the purpose of forced marriage, the legislation of most states (9 out of
15 examined), containing the relevant prescript, provides such methods of
coercion as: use of violence, threats of violence and deceit. Swedish
legislation is also mentioned the use of person’s vulnerability as a method
of coercion. Ukraine has also unified the criminal legislation with
provisions of Istanbul Convention (Part 2 Article 37), providing the
liability for inducement to move to a territory other than that in which it
resides for the purpose of coercion to marriage.

According to criminal law of Belgium, Austria, Sweden and Ukraine
the responsibility for coercion cohabitation is provided, besides coercion
to marry. Switzerland, legislator singles out a special form of
coexistence — forced registration to same-sex partnership.

The peculiarity of Ukrainian criminal legislation is the
criminalization of coercion to marriage and forced co-habitation. The
theory of Ukrainian family law distinguishes following types of
cohabitation: actual marriage, guest marriage, open marriage, communal,
rational marriage, seasonal marriage, homosexual marriage (same-sex
marriage)®’.

Actual marital relations are not equal with registered marriage. It
Isn’t recognized as marriage at all, because marriage is a family union of
woman and man, registered with the state body of civil status acts
registration. In accordance with Part 2 Art. 21 of Ukrainian Family Code,
living like one family does is not grounds for the appearance of rights and
responsibilities of spouses. According to Part 2 Art. 3 of Ukrainian Family
Code, the family consists of persons who are jointly living in a common
life and have mutual rights and obligations. Living of man and woman
like one family does without marriage registration is a special (determined
by the law) reason for the establishment of certain rights and obligations.
The fact of one family living without marriage registration is confirmed
by the common budget, common household and common life, in other
words, between partners should formed relationship that is inherent of
marriage. Taking into account the relevant provisions, Ukrainian
legislator criminalized coercion to cohabitation, besides forced marriage,
that is considered to be a reasonable step.

2% Boitnaposcbka O. PakTHUHI MUTIOGHI BIHOCHHM SK OfHA i3 (OPM CITIBXKHTTS XKIHKM Ta 9ONOBIKa.
IOpuouuna Yrpaina. 2015. Ne 3. C. 45
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Issues of punishment for coercion to marriage also have a number of
legal and technical features of criminal liability regulation for coercion to
marriage.

In regard to issue of punishment for coercion to marriage European
legislators have unequivocal position and determine the punishment in the
form of imprisonment. There are relatively penal sanctions in the form of
imprisonment in countries such as: Norway, Belgium, Austria, Sweden,
Bulgaria and Denmark. A number of states have found expedient to form
a relatively-defined sanction with a minimum and maximum limit.
Among such states are: Germany (from 6 months to 3 vyears of
imprisonment), Austria (from 3 months to 5 years of imprisonment),
Belgium (from 3 months to 5 years of imprisonment), Serbia (from
3 months to 3 years of imprisonment), Montenegro (from 6 months to
5 years of imprisonment).

Some states form relatively limited sanctions with only the maximum
(upper) limit of punishment: Norway (up to 6 years’ imprisonment),
Sweden (imprisonment up to 4 vyears), France (imprisonment up to
3 years), Denmark (imprisonment up to 4 years) and Bulgaria (up to
3 years of imprisonment).

However, according to Austrian Criminal Code, the punishment for
coercion to marriage may be up to 10 years’ imprisonment if, as results of
coercion are serious and lead to suicide or to suicide attempt. In
accordance with Part 2 Article 151-2 of Ukrainian Criminal Code, a
qualified composition of coercion to marriage in the case of actions
committed repeatedly or by a prior conspiracy by a group of persons, or in
respect of a person who in accordance with the law has not reached the
age of marriage; or in respect of two or more victims, provided
punishment by restraint of liberty for a term up to five years or
imprisonment for a term up to five years. Also, Part 2 Article 177 of
Bulgarian Criminal Code states, if victim has not reached the age of
majority, the offender will be sentenced to imprisonment for a term up to
five years. Part 3 Art. 172 of Spanish Criminal Code contains that fines
are determined according to the maximum limit if the victim is a minor*°.
Separately, Article 216 of Criminal Code of Montenegro provides that
adult’s living in extra-marital relationship with a minor is punished by

% del Codigo Penal URL: https://www.boe.es/buscar/act.php?id=BOE-A-1995-25444/
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imprisonment for a term of three months to three years. If marriage is
contracted with a minor, the prosecution is not carried out™.

Criminal law of foreign countries contains such sanctions that are
alternative by their constructive characteristics. For example, in the UK
(up to 5 years in prison, in some cases up to 7 years or a fine), the
Netherlands (up to 9 months imprisonment or a fine of up to 8200 Euros),
Spain (from 6 months to 3 years 6 months or a fine of 20-24 months ),
Switzerland (up to 5 years’ imprisonment or money collection). Part 4
Section 237 of Criminal Code of Germany is determined that in less
socially dangerous cases, a punishment for coercive marriage up to
3 years of imprisonment or a fine may be imposed.

During comparing, it was determined that dominant majority of
Europe states formulate relatively precisely defined sanctions as opposed
to alternatives, which reflects public danger recognition of a crime and
narrowing the discretion regarding the issue of punishment. It is possible
to identify two cross-border lines that are observed in determining the
maximum term of imprisonment: up to three years and up to five years as
the “second line” and deprivation of liberty as maximum term.

There is an alternative sanction for coercion to marriage that provides
an arrest of up to 6 months or a restraint of up to 3 years, or imprisonment
for up to 3 years in Art. 151-2 of Ukrainian CC. The determined sanction
of national legislation compared with legislative experience of other
European states is milder, because it provides milder punishments — arrest
and restraint of liberty.

The formulation of cumulative sanctions also takes place in
legislative practice. Thus, France, in addition to imprisonment, also
provides a fine of up to 45,000 Euros that is very strict property
restriction. Belgium’s criminal law defines punishment from 3 months to
5 years imprisonment and a fine of 150 to 5000 Euros for analyzed crime.

Consequently, a fine as a property penalty should be appointed as
alternative or mandatory additional punishment (Germany, France,
Switzerland, the Netherlands, Spain, and Belgium). Appropriate
legislative experience of foreign countries should be borrowed in order to
harmonize of national coercion marriage legislation. We recognize that it
Is expedient to define a fine as a compulsory additional penalty for
coercion, in view of sentencing courts practice. So, taking into account the

31 Kpusmunn 3axonnk Lipue Tope URL: http://www.mpa.gov.me/biblioteka/zakoni
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judicial reporting for 2018, namely p.6 «Report on persons brought to
criminal responsibility and types of criminal punishmenty, 73659 persons
are recognized convicts. Among them, the punishment was applied to
55 567 persons, and 28 096 were released from sentence serving with a
trial*>. The dominant types of punishment are a fine (19,857 persons) and
imprisonment (13,765 persons). Consequently, number of convicted
persons who were released from sentence serving (including those who
released from sentence according to Art. 75 of Criminal Code, in
connection with amnesty and other reasons) is made up 43%. In this
manner and taking into account that a fine as an additional punishment
may be imposed only when it is specifically provided in the sanctions of
article (part of article) of Special Part of Criminal Code of Ukraine
(Article 53 of CC of Ukraine), this is an argument for the expediency of
imposing a fine as an additional form of punishment for coercion to
marriage.

Regarding the punishment for inducing a person to move to a
territory other than that in which she/he resides for the purpose of forced
marriage or cohabitation, which is criminalized in the process of
harmonization with Istanbul Convention, the position of legislators is not
unanimous. Thus, among states that implemented Article 37 of Istanbul
Convention, FRN, France, Spain, Norway, Austria, Switzerland and
Ukraine determine the same sanctions for coercive marriage and
instigation to move to another territory for the purpose of forced marriage.
At the same time, Serbia, Sweden, Montenegro consider the incentive to
move to another territory for the purpose of forcing marriage less socially
dangerous than coercion, that evidenced by certain sanctions of article.
Consequently, Swedish legislator in Chapter 4d sets twice less
punishment (up to 2 years’ imprisonment) for actions involving deception,
prompting another person to travel to a state other than that in which he
lives for the purpose of illegal coercion or using a vulnerable state to entry
into such marriage or marriage partnership. The legislator of Serbia
provides maximum sentence of up to 2 years’ imprisonment for assistance
in traveling abroad for forced marriage. According to Montenegro
legislation the incitement to travel abroad for the purpose of forced

% Cynosa crarmcrnka Yipaimm 3a 2018 p. Ne 6 «3BiT mpo 0ci6 NPUTATHYTHX 10 KpHMiHAIBHOI
BiAMOBiZaNbHOCTI Ta BHAM KpuMiHameHOro mokapanus» URL:  https://court.gov.ua/inshe/sudova
statystyka/rik_2018
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marriage, shall be punish by imprisonment for a term of three months to
three years.

During comparative legal analysis of European criminal law
sanctions, we note that the minimum term of imprisonment at the
maximum limit of sanctions for coercion to marriage is provided in
Criminal Code of the Netherlands — up to nine months. Legislators of
European states do not foresee arrest or restraint of liberty as a sanction
for coercive to marriage. There is the most severe punishment in criminal
law of Great Britain: The maximum penalty for the new offence of forced
marriage is seven years imprisonment®.

CONCLUSIONS

European states in dominant majority determine the coercion to
marriage as a separate crime. In this context, national criminal law
concerning forced marriage is assessed to be fully consistent with current
trends of criminal legal protection rights, individual freedom and marriage
and family relations in accordance with the criminal law of foreign
countries and international treaties (e.x. Istanbul Convention).

There are two positions of coercion to marriage singled out in foreign
countries legislation: as an attack on personal freedom (Norway,
Germany, Switzerland, Sweden, Denmark, the Netherlands, France,
Spain, Austria) and as an attack on marriage and family relations
(Bulgaria, Belgium, Montenegro, Serbia).

According to criminal law of Belgium, Austria, Sweden and Ukraine
the responsibility for coercion cohabitation is provided, besides coercion
to marry. Switzerland, legislator singles out a special form of
coexistence — forced registration to same-sex partnership.

The use of violence and threats of violence are typical and alternative
methods of coercion to marriage. However, there are some exceptions as:
forced marriage under the threat of breach or termination of family
relationships with family members; threat of slander and use of direct
slander. According to Article 151 of Ukrainian Criminal Code «coerciony
Is a crime-forming feature, which is determined by a socially dangerous
and unlawful act. Forming a criminal law prohibiting of forced marriage,
Ukrainian legislator doesn’t follow the list of socially dangerous methods,
leaving the interpretation of this issue for law enforcement practice.

%3 Forced marriage law sends ‘powerful message URL: https://www.bbc.com/news/uk-27830815
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In regard to issue of punishment for coercion to marriage European
legislators have unequivocal position and determine the punishment in the
form of imprisonment.

The provisions of Part 2 Article 37 of Istanbul Convention «if, by
deception or otherwise, someone affects a person to leave the country of
residence for the purpose of forced marriage» has been transformed into
legislation of foreign countries such as: Norway, Germany, Austria,
Sweden, Switzerland, France, Spain, Montenegro, and Serbia.

Appropriate legislative experience of foreign countries should be
borrowed in order to harmonize of national coercion marriage legislation.
We recognize that it is expedient to define a fine as a compulsory
additional penalty for coercion, in view of sentencing courts practice.

SUMMARY

This research is devoted to comparative legal analysis of criminal
legislation of Western and Eastern Europe countries and Ukraine
concerning the issue of criminal liability for coercion to marriage. The
signing and ratification of the Istanbul Convention by European states has
led to introduction of legislative amendments aimed at countering
coercion to marriage. During the research:

— peculiarities of marriage as a social institution were analyzed,;

— differences from other types of cohabitation are determined;

— aspects of historical-legal analysis of criminal responsibility for
coercion to marriage were revealed;

— issues of criminal responsibility regulation and punishment of
coercion to marriage were disclosed.
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LEGAL STATUS OF POLITICAL PARTIES
IN UKRAINE: PROBLEMS

Fedorenko V. L.

INTRODUCTION

The publication deals with the actual problems of the theory and
practice of formation and development of the legal status of political
parties in Ukraine, taking into account the positive foreign experience. It
Is noted that today, particular importance is acquired in national political
systems in the countries with parliamentary and parliamentary-
presidential governance form. In Great Britain, ltaly, Spain, Canada,
Germany, Japan and many other states, it is political parties that form
parliamentary coalitions and form governments that are called upon to
implement the political programs of the members of the parliamentary
majority.

The genesis of political parties in Ukraine, in the context of the
experience of the political and legal systems of the states of Europe and
North America, is explored. It is noted that, despite the long-standing
sources, political parties, in their modern sense, appeared in the 19th
century. There were the following conditions for their approval: to
consolidate in the first constitutions and constitutional acts the rights of
citizens to political associations and the right to elect and be elected to
parliaments and local legislatures, as well as with the development of
modern parliamentarism and the adoption of ideas of civilian control over
public authorities. It was during this period that the parties began to
legitimately transform their political goals into real political power by the
results of parliamentary elections. The first of these were the European
liberal parties of the late 19th century.

On the eve of the World War 11, a significant number of political
parties of a chiefdom nature are being established in the states of Europe.
As for the latter, one should mention the CPSU in the former USSR, the
National Fascist Party (PNF) in Italy, the NSDAP in Nazi Germany, the
Spanish Phalanx in Spain, the Christened Arrows party in Hungary, etc.
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A similar landscape of political parties in that time in Europe became one
of the preconditions of the World War I1.

At the end of 20th century, there were many types and types of
parliamentary and extra-parliamentary parties in the world. In particular,
V. Beym distinguished the following among them: (1) conservatives;
(2) liberals and radicals; (3) social democrats and socialists; (4) agrarians;
(5) ethnic and religious parties; (6) Christian democrats and protestants;
(7) communists; (8) fascists; (9) the parties of the bourgeois opposition;
and (10) the environmental movements, etc.*

At the end of 20th-21st centuries, mass political parties appeared in
the countries of Central and Eastern Europe. It led to the destruction of the
communist regimes (Lithuania, Poland, Ukraine and Czech Republic,
etc.), but soon they lost their polarity and disappeared from the political
landscape of these states. An example of such an influential political force
was the People’s Movement of Ukraine (1988).

During the 28 years of Independence of Ukraine, the party political
system suffered serious transformations and now, as of January 1, 2019, it
Is represented by 352 parliamentary and extra-parliamentary political
parties, including such popular after the regular elections of the President
of Ukraine in 2019 as the Servant of the People party (The political party
registered under No. 377 dated March 31, 2016). At the same time, in
2014-2019, the number of political parties in Ukraine grew by one third.

Summarizing the provisions of the law and the views of scholars of
law, it is possible to determine that a political party (from the Latin. pars
means ‘part’; plural form: partes means ‘parties’) it is organized on the
principles of voluntariness and equality of the community (association) of
citizens, united by a common political ideology and legalized by the state
in the established manner, which aims at gaining political power in the
state through participation in democratic elections and the realization of
its political ideology in the internal and foreign policy of the state.

In turn, the functions of political parties are the main directions and
types of their influence on society and the state with a view to
comprehensively realizing their party political ideology and program at
the national level. At the same time, the main functions of political parties
in Ukraine, in our opinion, are as follows: the formation and

! Jlemokparmsawms : yueGH. mocob. / coct. u Hayd. pex. : K. B. Xapndep, I1. Beprxaren, P. ®. MHrixapr,
K. Benbuens ; nep. ¢ ariL. noj Hayd. pea. M. I'. MupoHntoka ; npeauci., cocT. ykazarenst M. I'. Muponroka ; Harr.
ucciuell. yH-T «Bpiciias mkosa 5SKOHOMUKU». — M. : U371, noM Briciueit mikosbsl skonomuky, 2015. — C. 353.
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implementation of a certain political ideology and program; development
and diversification of the national political system; participation in
national and local elections in order to ensure the representation of parties
in elective bodies and elected positions; the formation of legislative and
other normative project initiatives that embody the program goals and
objectives of the political party; establishment and protection of political
rights and freedoms of citizens; substantiation and advocacy of political
views alternative to the pro-government; political control over the
activities of the ruling parliamentary coalition, as well as the activities of
the prime minister and the government; interaction with other political
parties and public organizations on issues of political activity, etc.

By their legal nature, political parties are non-profit organizations
(NPO). At the same time, they have the right to own, use and dispose of
movable and immovable property, have bank accounts, transport and lease
premises, etc. Not infrequently, political parties have intellectual property:
political programs, books and party symbols, etc.

In the EU, virtually all states have this mechanism to prevent political
corruption. More and more post-Soviet republics (Georgia, etc.) are
introducing state funding for political parties. Starting in 2016, this
mechanism for preventing political corruption is active in Ukraine and
shows some success.

1. Parties in political and legal systems of the 21st century

Political parties are an important component of the political and legal
systems and the constitutional order of most modern states of the world,
including Ukraine. Multipartyism has become an important feature of the
democratization of political and legal processes, even in the smallest
states in Europe, with the exception of the Vatican. For example, the
following are valid within Andorra political party: Liberal Party of
Andorra, the Social Democratic Party of Andorra, Greens of Andorra; the
Independent, the Patriotic Union, the Free List progressive civic party in
Liechtenstein; the Christian-Social People’s Party, the Luxembourg
Socialist Workers’ Party, the Communist Party of Luxembourg, the Lefts,
and the Democratic Parties in Luxembourg®.

2 [Monutnueckue MapTHd MHPA : SHIUKIOMEIUYECKUI CrHpaBoYHHMK ; mox obml. pen. S.A. Ilnsiica,
A.b. lllatunosa. — M. : ITontutnueckas sunukinoneaus, 2017. — C. 19-20, 88-91.
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In democratic states, political parties become genuine ‘fraudsters of
personnel’ for the administrations of the heads of state or prime ministers
and their governments. Not infrequently, the leaders of modern states are
associated with political forces that have brought them to the highest
positions in the states. Thus, today Truman is not the US President only,
but also the leader of the Republican Party of America, A. Merkel is the
Chancellor of Germany and leader of the Christian Democratic Union,
E. Macron is the President of France and leader of the Forward! political
party. Newly elected in April 2019, the President of Ukraine V. Zelenskyi
is leader of the Servant of the People party.

In the 21st century, contemporary thinkers are increasingly reminded
of the optimism of F. Fukuyama, who in his world-famous work, The End
of History and the Last Man (1989), predicted that the consolidation of
democracy in the post-Soviet and post-socialist countries was a ‘world
liberal revolution’, which led to “..Universal History, which leads
towards a liberal democracy . Unfortunately, today the ideas of liberal
democracy in Europe, North America and other regions of the world are
experiencing their own crisis. It also affected the development of the party
democracy of modern states, including the states of Europe.

As the well-known Irish thinker P. Mayer wrote in his Introduction to
the Managing the Emptiness: The Blurring of Western Democracy (2011)
paper:

‘The era of party democracy has passed. Despite the fact that the
parties themselves continue to work, they have lost their connection with
the society and participate in such a futile competition that they are no
Iongez capable of securing the preservation of democracy in its present
form’”.

The popularity of such views is also confirmed by the content of the
Manifesto of European Patriots as The European House of Fire, in which
liberal democracy is opposed to populism, and states that ‘... With this
lazy Europe, without elasticity and thought, we must say goodbye. We
have no choice. When populism is raging, we must strive for Europe,
otherwise we will drown under its waves...””. This position of the

3 Oykysama @. Konern ucropur u nocneanuii gesoBek / @pancuc @ykysama ; iep. ¢ anri. M. b. Jlesuna. —
M. : U3a-B0 «ACT», 2015. — C. 90-91.
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European liberal democracies is, in essence, an appeal to the return of the
values of liberalism, in particular, to the classical party and political
systems that are now replaced by populist social movements, etc.

At the same time, despite the pessimism of individual scholars and
experts on the future of political parties during the crisis of liberal
democracy in Europe, they remain an important component of the
political and legal systems and the subject of constitutional law. Particular
importances in the national political systems are the parties in the states
with parliamentary and parliamentary and presidential governance forms.
In these states, it is the political parties that form parliamentary coalitions
and form governments that are called upon to implement the political
programs of the members of the parliamentary majority. This is the
content and logic of the parliamentary and governmental political systems
of Great Britain, Italy, Spain, Canada, Germany, France, Japan and many
other countries of the world.

Political parties cannot be considered part of the state, since, with the
exception of the DPRK and some other countries of the world, political
positions in democratic states are separated from administrative ones. At
the same time, it is difficult to attribute political parties to civil society
without reservations, since their main goal is the struggle for political
power in the state. All this, as well as the historical experience of
becoming and development, predetermines the special legal status of
political parties in Ukraine and abroad.

2. Genesis of Legal Status of Political Parties
in Ukraine and Located Abroad

Prototypes of political parties, according to M. Duverger, can be
found in the Senate of Antique Rome, and in the Sejm of the Polish-
Lithuanian Commonwealth (The United Commonwealth of the Kingdom
of Poland and the Grand Duchy of Lithuania). Another scientist
J. Osborne sees the origins of the first parties in the experience of
association of the guilds of the Italian cities (Bologna, Milan, Florence,
etc.) in the quarterly self-defence that defended the interests of the Polans
(from Popolo means ‘the people’) before the aristocracy in the 13th
century®. Instead, K. Gojiev writes about the germs of the first parties in

® OcGopu P. Llusmwmsarus. Hopast mcropust 3amagmoro mmpa / P. OcGopH ; mep. ¢ anri. M. Komo-
notuHa. — M. : U3a-Bo ACT, 2018. — C. 285-286.
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the medieval Italian principalities, where the Guelphs defended the
interests of the trade and artisans, and the Ghibellines as the interests of
the nobles and feudal lords, and finds them among the Arminians and
Gomarists in the Netherlands and among Educators and Independents in
England in the 17th century’.

In his time, A. de Tocqueville in his On Democracy in America work
wrote that after the War of Independence in America in the 18th century,
there were two parts of the nation: one part tried to limit the power of the
people, and the second part to infinitely extend it. This became the basis
for the emergence of various large and small political parties.

‘The big parties are hitting French society, it will incite; the first of
them break it into pieces, the latter eradicate it; large parties, shaking
society, thus largely rescue it, and small, without apparent benefit, sow
disagreement’, wrote A. de Tocqueville®,

However, until the 19th century, in the absence of parliamentary and
governmental state systems in their modern sense, political parties did not
exist in their modern sense. In this case, situational political groupings in
representative bodies cannot be considered a political group of parlament:
between them there are differences, typical for spontaneous and organized
phenomena’.

Political parties, in their modern sense, appeared in the 19th century,
in the context of consolidating the rights of citizens to political
associations and the right to elect and be elected, as well as with the
development of modern parliamentarism and the adoption of the ideas of
civil society as ‘the controller’ of the state in the first constitutions and
constitutional acts.

It was during this period that the parties began to legitimately
transform their political goals into real political power by the results of
parliamentary elections. The first of these was the European liberal parties
of the late 19th century, which substantiated the liberal ideology and
created their factions in parliaments. Among such liberal parties were the
Liberal Party of Great Britain, the Progressive Party in Germany, the
Belgian Liberal Party, and others.
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At the end 19th — early 20th centuries, the first petty-bourgeois
political parties were formed in Ukraine, among the university
intelligentsia of Kyiv, Kharkiv, Lviv, Poltava, Chernihiv and Odessa.
Thus, in 1890, the first Russian-Ukrainian Radical Party (RURP) was
founded in Lviv, in Ukraine, whose founders were I. Franko, M. Pavlyk
and others and in 1896, a leading political party of Galicia was formed the
Ukrainian National Democratic Party (UNDP)™.

In 1900, the Revolutionary Ukrainian Party (RUP) was founded in
Kharkiv, the program document of which was the Independent Ukraine
work of M. Mikhnovskyi’s lawyer. In 1902, a group of radicals led by
M. Mikhnovskyi broke away from RUP and created the Ukrainian
National Party (UNP), and in 1904, the Ukrainian Social and Democratic
Party was separated from RUE. And in 1905, the Party of People’s
Freedom constitutional-democratic was created in Kyiv. At the same time,
in 1903, the Russian Social-Democratic Revolutionary Party (the RSDRP
pro-Russian party) was formed. At the same time, most Ukrainian parties
were able to prove themselves in power and political activity only during
the period of national liberation struggles of the UNR-ZUNR era™.

In the 20th century, political parties have gained popularity both in
states with democratic, and with undemocratic regimes. On the eve of the
World War Il, a significant number of political parties of a chiefdom
nature are being established in the states of Europe. As for the latter, one
should mention the CPSU in the former USSR, the National Fascist Party
(PNF) in Italy, the NSDAP in Nazi Germany, the Spanish Phalanx in
Spain and the Christened Arrows party in Hungary, etc. These political
parties were the only or monopolistic dominant in the mentioned states.

As to the threats of one-party states for democracy, the famous
American historian T. Snyder wrote the following:

‘The parties that recaptured the state and suppressed the rivals were
not at all almighty from the outset. They used the historical moment to
exclude their options from political life. Therefore, you need to support a

multi-party system and protect the democratic election processes'?.

% ®enopenxo B.JI. Komcrurymiiine npaBo Ykpainm : migpyunnk ; Jlo 20-oi piunmmi Komcrurymii
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It is obvious that a similar landscape of political parties in that time
became one of the preconditions of World War 11, because the ideology of
these parties quickly exhausted the attractiveness of the countries, since its
leaders, after coming to power, restructured the totalitarian states.
Therefore, the war was considered by the leaders of the mentioned
political parties as a way of mobilizing the nation and continuing domestic
policy on the international scene.

The corresponding tendency in the development of political parties
has also developed in the national liberation movement of Ukraine. Thus,
in 1940, the division of the Organization of Ukrainian Nationalists (OUN)
into two ideological wings took place: supporters of S. Bandera and
sympathizers of A. Melnyk™.

In the post-war period, the ideological palette of political parties in
the states of Europe, with the exception of the former USSR and the so-
called ‘the socialist camp’ (Albania, Bulgaria, the GDR, Poland, SFRY,
Romania, Hungary and Czechoslovakia, etc.) and Spain during the Franco
dictatorship expanded considerably. The political parties of the liberal-
democratic and social-democratic directions have gained considerable
popularity.

At the end of 20th century, there were many types and types of
parliamentary and extra-parliamentary parties in the world. In particular,
V. Beym distinguished the following among them: (1) conservatives;
(2) liberals and radicals; (3) social democrats and socialists; (4) agrarians;
(5) ethnic and religious parties; (6) Christian democrats and protestants;
(7) communists; (8) fascists; (9) the parties of the bourgeois opposition;
and (10) the environmental movements, etc'“.

At the same time, the undeniable achievement of the constitutional
law of the second half of the 20th century became the regulation of the
legal status of political parties in the constitutions and other acts of the
current constitutional legislation. Thus, the Basic Law of the Federal
Republic of Germany (FRG) (Art. 21), the Spanish Constitution (Art. 6),
the Italian Constitution (Art. 40), the Polish Constitution (Art. 11), the

B3 Mipuyk I1. Akt BigHOBneHHs YKpaiHchkoi mepxkasHoctn 30. depBHs 1941 poky: iforo remesa Ta
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French Constitution (Art. 4) and others secured the right of citizens to
freely unite in political parties.

So, for example, the Italian Constitution in Art. 40 stipulates: ‘All
citizens have the right to unite in a party in a democratic manner in order
to participate in the definition of a national policy ™. And the
Constitution of Poland in Art. 11 stipulates the duty of the state to provide
... the formation and activities of political parties’, whose activities
stipulate ‘... on the principles of voluntariness and equality, to unite
Polish citizens in order to influence democratic methods in shaping the
state policy °.

In 1967, the FRG adopted the world’s first special law on political
parties. Currently, the Law on Political Parties in the wording of 2002 acts
in this state™’.

Instead, in Ukraine, which for a long time was part of the former
USSR, there was a rather specific constitutional regulation of the activities
of political parties, which was conditioned by a one-party system. So, in
the Constitution of the USSR in 1978, there was a notorious Article 6:

‘The Communist Party of the Soviet Union is the governing and
steering force of Soviet society, the nucleus of its political system, state
and public organizations. The CPSU exists for the people and serves the
people’®®.

The CPSU monopoly on political activity had detrimental
consequences for the development of the political, socio-economic and
humanitarian system of Ukraine within the former USSR.

After the proclamation of the Declaration on State Sovereignty of
Ukraine in our country, the processes of party building were started. Thus,
already on November 5, 1990, the Ministry of Justice registered the first
political party in an independent Ukraine as the Ukrainian Republican
Party, one of whose leaders was the legendary dissident, the Hero of
Ukraine L. Lukianenko. In 1991, the Party of the Greens of Ukraine, the
Ukrainian Democratic Party, the Democratic Party of Ukraine, the
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People’s Party of Ukraine, the Liberal Party of Ukraine, the Social
Democratic Party of Ukraine, the United Social-Democratic Party of
Ukraine, the Ukrainian Christian Democratic Party of Ukraine and the
Socialist Party of Ukraine. At the same time, the People’s Movement of
Ukraine (PMU) retained the actual status of mass public movement. And
already in 1996, the Constitution of Ukraine in Art. 36 has consolidated
the right of citizens to “... freedom of association in political parties ™.

The end of 20th-21st centuries was marked by the emergence of mass
political parties in the countries of Central and Eastern Europe, which led
to the destruction of the communist regimes (Lithuania, Poland, Ukraine
and Czech Republic, etc.). But soon their polarity was lost and they
disappeared from the political landscape of these states. An example of
such an influential political force can be the People’s Movement of
Ukraine (1988), which in the late half of the 90°s of the last century lost
its political weight, and after the tragic death in 1999, its leader
V. Chornovil lost his party representation in parliament. All other mass
political parties of Ukraine (the CPU, the SDPU (u), the For a United
Ukraine and the Party of Regions, etc.), widely represented in the
Verkhovna Rada of Ukraine 1-VI convocations, were short-lived. None of
these forces were elected into the Parliament of the VIII convocations
after the 2014 Dignity Revolution.

Two Ukrainian revolutions of the 21st century have also become an
important factor in the development of the party-political system and the
mechanism for the implementation and protection of the right of citizens
to participate in the activities of political parties, which stimulated the
revival of the authority of political parties in society through the
strengthening of the parliamentary component in the mechanism of
government.”® Thus, the result of the 2004 Orange Revolution, which the
famous Ukrainian thinker and patron B. Havrylyshyn called ‘one of the
most important, most noble events in the history of Ukraine **, was the
introduction of a parliamentary and presidential governance form and the

9 Koncrurymis Yipainn : npuiinsta Ha 1°smiit cecii Bepxosroi Pagu Yipainu 28 uepsus 1996 poxy //
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introduction of a proportional (party) electoral system in 2006 in the
election of people’s deputies of Ukraine.

A decade later, the Revolution of Dignity was due to the revival of
the parliamentary and presidential republican governance form. However,
the maintenance of the majority-proportional system during the election of
people’s deputies of Ukraine and local elections, even with the increase in
the number of political parties from 109 political parties in 2001% to more
than 350 now, somewhat narrower prospects for the development of the
Ukrainian Party Political System. Political discourse on returning to a
proportional electoral system in the formation of the parliament remains
relevant to this day.

The Party Political System has been suffered serious transformations
during the 28 years of independence of Ukraine. Now, as of January 1,
2019, it is represented by 352 parliamentary and extra-parliamentary
political parties, including such popular after the regular elections of the
President of Ukraine in 2019 as the Servant of the People party (The
political party was registered under No. 377 dated March 31, 2016)*. At
the same time, in 2014-2019, the number of political parties in Ukraine
grew by one third.

In all these cases, the organization and activities of political parties,
the development of party political systems and the provision of party
representation in parliaments were the consequence and result of citizens’
realization of their right to unite into political parties. In accordance with
Part 1 of Art. 36 of the Basic Law, Ukrainian citizens are united in
political parties in order to satisfy their political rights and interests.*
Thus, it is the citizens themselves who are the main founders of political
parties and the political system of Ukraine as a whole.

3. Political Parties: Concepts and Functions
In legal science, various, often diametrically opposed, definitions of
the category ‘political party’ are widespread. In the Soviet era in the
Encyclopaedia of State and Law (1925-1927), V. Adoratskyi
characterized the political party as ‘..organizations for the struggle for

22 Nus. : Homitiani naprii B Vkpaiui: indopmariitno-nosixkose sumanns / 5. JlaBumosud (rogosa pe.
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political power: for gaining power or for its maintenance *>. This
statement reproduced the so-called ‘Class approach’ to understanding the
state and society in the former USSR. But monopoly systems of
totalitarian states of the 20th century, as already noted earlier, cannot be
considered as a positive example of the development of political systems
of the present.

At one time, one of the ideologues of liberalism L. von Mises wrote
the followings:

‘In a state system only, when all citizens enjoy equal rights, in
accordance with liberal ideals, which never and never have been fully
achieved, there can be political parties that consist of people who are
united by the desire to realize their ideas in the field of law and public
administration’®.

Similar political and legal views, after the proclamation of Ukraine’s
independence, were widely disseminated both in Ukrainian constitutional
and legal opinion, as well as in the Constitution and laws of Ukraine,

At one time, V. Melashchenko wrote that the political party is as
follows: ‘... the association of citizens as the supporters of a certain
national program of social development, the main purpose of which is
participation in the development of state policy, the formation of
authorities, local and regional self-government and representation in
their composition®?’.

Another scientist-constitutionalist Yu. Todyka noted that for the
political parties in Ukraine, the legislator created the conditions under
which they act as active participants in the state-legal relations in the
electoral process, in other spheres of political and legal relations®.
According to N. Bohasheva, a political party should be defined as an
association of citizens, whose main purpose is to participate in democratic
elections to state authorities by nominating candidates for such elections®.
Both O. Sovhyria and N. Shuklina wrote that political parties in Ukraine
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... contribute to the formation and expression of the political will of the
citizens, and participate in the elections’®. Justices justify other values of
this category.

Definition of political parties is also found in international
documents. For example, in the Codex of Good Practice for Political
Parties adopted by the Venice Commission in 2008, it is stated that a
political party is an association whose task is to nominate candidates for
elections in order to be represented in political institutions and to exercise
political power for any level: national, regional or local, or at all at once™.

The category ‘political party’ is regulated in the current legislation.
Thus, Art. 2 of the Law of Ukraine On Political Parties in Ukraine
stipulates the followings: ‘A political party is a voluntary association of
citizens who are adherents of a certain national program of social
development registered in accordance with the law and whose purpose is
to promote the formation and expression of the political will of citizens,
participate in elections and other political events’®.

The generalization of the above definitions and prescriptions can
justify the following definition. A political party (from the Latin ‘pars’
means ‘part’; plural form: partes means ‘parties’) is organized on the
principles of voluntariness and equality of the community (association) of
citizens, united by a common political ideology and legalized by the state
in the established manner, which aims at gaining political power in the
state through participation in democratic elections and the realization of
its political ideology in the internal and foreign policy of the state.

Their goals and tasks political parties are embodied first of all in
functions as the main directions of activity of political parties. So,
American scholars believe that political parties are implementing the tasks
of the peoples with the government and carry out the following four main
functions: (1) nomination of candidates for official elected positions;
(2) structuring the voting in the elections; (3) promotion of alternative

%0 Cosrupst O.B., Illykmina H.I'. Kouctutyniiine mpaso Ykpaiuu. IToBHmii Kypc: HaBd. moci6H. — K.:
Opinkowm IuTep, 2018. — C. 158.

3! Kozmekc HANEXKHOI MPAKTHKM MO0 MONITHYHHX MapTiil, yXBajeHui BeHeIiaHCHKOI0 KOMiciero Ha
77 renapwiii cecii (Benemis, 12-13 rpyaust 2008 p.) / Bubopu Ta nemokparis. — 2009. — Ne 4. — C. 84.

% TIpo monitnuni maprii B Vipaini : 3akon Yipainn Bix 5 ksitas 2001 p. / Bizomocti Bepxosroi Paju
VYxpainu. — 2001, — Ne 23. — Cr. 118.
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programs for the government; and (4) coordination of government
officials®.

Independent study of the functions of political parties was conducted
by P. Mayer. The scientist believed that the main function of political
parties is “...the integration and mobilization of citizens in the political
space, where there is a political struggle **. P. Mayer also distinguishes
other functions of political parties. This, in particular, includes the
following functions: (a) public representation as the expression and
association of diverse but close-knit interests in broad political programs
of the national level; (b) search of political leaders and selection of
candidates for public office (public position); and (c) the formation of
parliaments and governments, and so on.

At the same time, P. Mayer concludes that the functions of the parties
concerning the representation of the interests of the population are
gradually offset, while their ‘...procedural functions become more and
more important and important. ... Traditional mass parties have
completely vanished their age’ *°.

Instead, K. Strom reduces the functions of political parties to the
following three aspirations: (a) to win votes of voters; (b) to occupy
public positions; and (c) to realize its political course®. We should also
agree with Yu.H. Barabash that political parties are implementing two
closely related tasks in their activities: promoting, shaping and expressing
the political will of the citizens and participation in elections®’.

In turn, the functions of political parties are the main directions and
types of their influence on society and the state with a view to
comprehensively realizing their party political ideology and program at
the national level.

%% TpyaHbIM TyTeM JEMOKpATHH: MpOLECC rocyaapcrBeHHoro ympaenennms B CLIA / K. Jixanna,
M. bepu, . T'onaman, K.B. Xyna ; nep. ¢ aari. — M. : «Poccuiick. monut. sHiukinonenus» (POCCIIOH),
2006. — C. 237.

3 Maiip II. YmpaBnsas mycToTO#: pa3MbIBaHHE 3amagHoi nemokparuu / Ilutep Maiip; mep. ¢ aHIIL
. Matkunoit, A. HosuxoBa, . CoboneBoit, B. CrenanoBoii. — M.: Uzn-eo Uncturyra [arimapa, 2019. —
C.127.

% Maiip II. YnpaBnss mycToToil: pasmbiBaHMe 3amaJHoil aemokparuu / Ilurep Maiip; nep. ¢ aHri.
J. Markuno#i, A. HoBukoBa, U. CobGonesoii, B. CrenanoBoii. — M.: U3n-Bo Uuctutyra laiimapa, 2019. —
C. 134-135.

% Jlemokparmsamms : yuebH. mocob. / coct. m mayd. pexn. : K. B. Xapndep, II. Bepmxaresn,
P. ®. Unarnxaprt, K. Benbuens ; nep. ¢ anri. noxa Hayd. pea. M. I'. MupoHioka ; mpeauci., cocT. yKa3arens
M. T. Mupontoka ; Hau. uccnea. yH-T «Bpicmias mikosia s3koHOMUKW». — M. : M3, nom Beiciieil mkoss
skoHOoMUKkH, 2015. — C. 352.

%" Bapa6am FO. Hapucu 3 korcTuTymi#iHOr0 npaga / F0. I'. BapaGam. — X. : IIpaso, 2012. — C. 42.

335



The main functions of political parties in Ukraine, in our opinion, are
as follows:

e The formation and implementation of a certain political ideology
and program;

e Development and diversification of the national political system;

e Participation in national and local elections in order to ensure the
representation of parties in elective bodies and elected positions;

e Formation of legislative and other normative project initiatives that
embody the program goals and objectives of the political party;

e Establishment and protection of political rights and freedoms of
citizens;

e Substantiation and advocacy of political views alternative to the
pro-government;

e Political control over the activities of the ruling parliamentary
coalition, as well as the activities of the prime minister and the
government;

¢ Interaction with other political parties and public organizations on
political issues;

e Establishment of international cooperation with ideologically
related parties of foreign countries;

e Ensuring representation of the party in international representative
bodies, in particular in the European Parliament (for the EU member
states);

e Hiring (Recruiting) and educating political elites and others®.

4. Public Funding of the Activities of Political Parties in Ukraine

As we know, by their legal nature, political parties are non-profit
organizations (NPO). At the same time, they have the right to own, use
and dispose of movable and immovable property, have bank accounts,
transport and lease premises, etc. Not infrequently, political parties have
intellectual property: political programs, books and party symbols, etc. It
Is obvious that the sources of the respective property of political parties
must be impeccable in terms of the requirements of the current legislation.

% ®enopenxo B.JI. Komcrurymiiine npaso VYkpainm : migpyanuk ; Jlo 20-0i piunmmi Komcrurymii
VYxkpaian ta 25-01 piunumi Hesamexsocti Ykpaimm / B.JL ®emopenko. — K. : Bunm-Bo «Jlipa», 2016.—
C. 199-200.
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Therefore, the main sources of financial, material and logistical
assistance to political parties are as follows:

(1) Contributions in support of the statutory activities of a political
party carried out by its members, as well as other natural and legal
persons;

(2) Financing of statutory activities of political parties from the state
budget in accordance with the procedure established by the current
legislation, followed by state control over the development and use of
these funds for their intended purpose™.

In the opinion of experts, ideally the financing of statutory activities
of political parties should be carried out in such proportions: 45% by the
state; 45% by legal entities; and 10% by individuals®. Although, the
optimal model for financing political party activities depends on many
factors: the traditions of financing political parties, the forms of
government, the type of party political system, and the political culture of
citizens, etc.

In the European Union, all countries have this mechanism to prevent
political corruption. More and more post-Soviet republics (Georgia, etc.)
are introducing state funding for political parties. Ukraine did not become
an exception to this rule. So, on October 8, 2015, the Verkhovna Rada of
Ukraine adopted rather progressive amendments to the Law of Ukraine
On Political Parties in Ukraine in connection with the introduction of
annual financing of statutory activities of political parties from the State
Budget of Ukraine (Section 1V-1: State Financing of Political Parties)*".

The said Law became not only a condition for granting Ukraine a
‘visa-free regime with EU member states’, but also an important element
of the legislative mechanism for financing political parties and exercising
state control over their activities. It came into force on January 1, 2016, in
the part of submitting parties’ reports on property, income, expenses and
financial obligations, and from July 8, 2016 and in part of the introduction
of annual state financing of statutory activities of political parties,

% Ipo momituuni naprii B8 Ykpaini : 3akon Ykpaiuu Bix 5 xsitas 2001 p. // Bizomocti BepxosHoi Pamu
VYkpainu. — 2001. — Ne 23. — Cr. 118.

0 DinancyBanHHs MOTITHYHNX MAPTIii: yKpaiHChKHiA Ta CBITOBHIT 10CBiA. OCHOBHI TE3M BHCTYITy eKCIepTa
LenTtpy mnomiTuko-IpaBOBUX pedopM 3 KOHCTUTYIHHOTO mpaBa, BHOOpIB Ta mapiaMeHTapusMy bormana
Boumapenka / JliBuii OGeper/ Enektponnmii pecypc. — Pexum gocrymy: https:/Ib.ua/blog/education
assembly/355836_finansuvannya_politichnih_partiy.html — Ha3Ba 3 expany.

* TIpo nonituuni maprii B Ykpaini : 3akon Yipainn Big 5 xsitas 2001 p. / Bizomocti Bepxosroi Pan
VYxpainu. — 2001. — Ne 23. — Cr. 118.
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reimbursement of party expenses for election campaigning and the
establishment of restrictions on the amount of contributions in support of
parties by natural persons and legal entities*.

Legislation on the financing of political parties in Ukraine imposed
restrictions on contributions to statutory activities of political parties.
Thus, the Law of Ukraine On Amending Certain Legislative Acts of
Ukraine Concerning the Prevention and Counteraction of Political
Corruption prohibits the implementation of contributions in support of
political parties: (1) state authorities and local self-government bodies;
(2) state and communal enterprises, institutions and organizations, as well
as legal entities in which not less than ten percent of the authorized capital
or voting rights are directly or indirectly owned by the state, local
governments or non-residents or ultimate beneficiary owners (controllers)
of which are persons authorized to perform functions of the state or local
self-government, respectively; (3) foreign states, foreign legal entities,
foreigners and stateless persons, as well as legal entities, the ultimate
beneficiary owners (controllers) of which are foreigners or stateless
persons; (4) unregistered public associations, charitable and religious
associations (organizations); (5) citizens of Ukraine who have not attained
the age of 18, citizens of Ukraine, which have been declared incapacitated
by the court, as well as by anonymous persons or under the pseudonym;
(6) other political parties; (7) natural and legal persons with whom an
agreement for the purchase of works, goods or services for the needs of
the state or a territorial community has been concluded, during the term of
such agreement and within one year after its termination, unless the total
amount received for such agreement during the term of the agreement and
within two years after the termination of its operation does not exceed
10 percent of the total income of a natural or legal person for the relevant
peri%j; and (8) natural and legal persons who have an outstanding tax
debt™.

In this case, as regards the financing of statutory activities of political
parties, only those parties can claim it as follows: °... At the last regular or
extraordinary elections of people’s deputies of Ukraine, its electoral list

42 IIpo BHECEHHS 3MiH JI0 IESIKMX 3aKOHOJAaBUMX aKTiB YKpaiHU 100 3armobiraHHs i MpOoTH Il MO THIHIH
kopynuii : 3akon Ykpainu Big 8 xxoBtHs 2015 p. // Binomocti BepxoBhoi Pagu Ykpainu. — 2015. — Ne 49-50. —
Cr. 449.

4 IIpo BHECEHHS 3MiH JI0 IESIKNX 3aKOHOJAaBUMX aKTIB YKpaiHU 1010 3armobiraHHs i MpOTH Il MO THIHIH
kopynuii : 3akon Ykpainu Bif 8 sxoBtHst 2015 p. // Bimomocti BepxoBHoi Paagn Ykpainu. — 2015. — Ne 49-50. —
Cr. 449.
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of candidates for deputies in multi-mandate constituency has received at
least 2% of votes from the total number of votes voters cast for all
electoral lists of candidates in deputies of Ukraine in multi-mandate
constituency”**.

The decision to grant or not to provide a political party of state
financing is taken by the National Agency of Ukraine for the Prevention
of Corruption. Although, item 2 of the Transitional Provisions of the Law
of Ukraine On Amendments to Certain Legislative Acts of Ukraine on
Prevention and Combating Political Corruption contains provisions on
financing of those political parties that have overcome the 5% passing
barrier in the last parliamentary elections in 2014.

In 2016, the financing of political parties in Ukraine amounted to
UAH 391 million, and spread to 6 parliamentary political parties.
However, since the Law of Ukraine On Amendments to Certain
Legislative Acts of Ukraine on the Prevention and Combating of Political
Corruption of October 8, 2015, entered into part of the state financing of
political parties only dated July 1, 2016, political parties received half of
the said amount in the 3rd and the 4th quarter of 2016 only®.

Instead, already in 2019, the National Agency on Corruption
Prevention (NACP) distributed between the parliamentary political forces
a sum of UAH 565,680,500.0, together with funds for the preservation of
the gender balance: the People’s Front political party (UAH
145,453,400.0 thousand); the Block of Petro Poroshenko political party
(UAH 143,366,100.0 thousand); the Self-Help Union political party
(UAH 72, 090.350 thousand); the Opposition Block political party (UAH
61,959,000.0 ths.); the Radical Party of Oleh Liashko political party
(UAH 48,925.70 thousand); and the Batkivshchyna political party (UAH
37,317.900 thousand). For the preservation of the gender balance, the
Self-Help Union party will receive additionally UAH 56,568,050.0
thousand*®.

44 [Ipo BHECEHHS 3MIH 10 NESKUX 3aKOHOJAaBYMX aKTiB YKpaiHU MO0 3aro0iraHHs i MPOTUIIT MOMITHYHIHA
kopynuii : 3akoH Ykpainu Bix 8 sxoBTHs 2015 p. // Binomocti BepxoBnoi Pagn Ykpainu. — 2015. — Ne 49-50. —
Cr. 449.

* ®enopenxo B.JL. JlepkaBHe (iHAHCYBAHHS MiSUTBHOCTI MONITHYHHX TAPTiil K YMHHHK PO3GYIOBH
MoJiepHO{ mapTiiHO-ONITHYHOI cuctemMu B Ykpaini / B.JI. ®enopenko // Bicank HAJIY mpu Ilpe3snnenTtosi
VYxpainu. Cepist «/lepxkaBue ynpasiinusa». — 2017, — No. 4. — P. 40-43.

*® HA3K posnozinuno kourrs Ha dinacyBanHs momitnarnx maptiii y 2019 poui / Odiniiinmii Be6-caiit
HA3K. Enekrponnuii pecypc. — Pexum pocrymy: https://nazk.gov.ua/news/nazk-rozpodilylo-koshty-na-
finansuvannya-politychnyh-partiy-u-2019-roci — Ha3Ba 3 ekpaHy.
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In the case of providing state financing for the exercise of statutory
activities, a political party is obliged to provide a report on property,
income, expenses and financial obligations in accordance with the
established term of the current legislation. At the same time, the financial
discipline of political parties in Ukraine is subject to control by:

e Accounting Chamber;

¢ National Agency on Corruption Prevention (NACP).

The powers of the National Agency on Corruption Prevention
(NACP) in the area of state control over compliance with statutory
restrictions on funding are set out in the Law of Ukraine On Prevention of
Corruption of October 14, 2014, with corresponding amendments and
supplements®’.

The experience of financing political parties in Ukraine remains
controversial at present. In particular, representatives of the political
parties that took part in the last parliamentary elections and collected from
2% to 5% (the Freedom, all-Ukrainian Union, and the Public Position,
etc.) complain that Government funding solely parliamentary political
Parties creating artificial preferences for the past and hinders development
of 350 other political parties™.

A similar situation is common in the introduction of state funding of
political parties as a mechanism to counteract political corruption in most
of the states that have decided on this step. According to experts, the
success of the relevant reforms in the field of state financing of political
parties, on the example of the same Georgia, comes in 8-12 years®.
However, the assistance of international organizations and projects in the
field of the development of democracy and the fight against political
corruption gives hope that Ukraine will overcome its path to victory over
corruption in the field of building a Democratic Political Party System.

*" TIpo 3anobiramus kopymuii : 3axon Ykpainu i 14 xosras 2014 poky // Bizomocti Bepxosroi Pau
VYxpainu. — 2014. — Ne 49. — Cr. 2056.

*® ®enopenxo B.JI. JlepkaBHe (iHAHCYBAHHS MiSUTBHOCTI MONITHYHHX MApTiii K YHHHAK PO3GYIOBH
MOJIepHOI mapTiiHO-TIoNiTHYHOI cucteMu B Ykpaini / B.JI. ®enopenko // Bicauk HAJIY npu Ipe3nnenrtosi
VYxpaiuu. Cepis «/lepxaBue ynpasiaiaas». — 2017. — Ne 4, — C. 42-43.

® DinaHCyBaHHS MOTITHYHKX TAPTIi: yKpaiHCHKHIA Ta CBiTOBHMIT T0CBia. OCHOBHI TE3W BUCTYITy eKCIIepTa
Lentpy mosiTHKO-TIpaBOBUX peopM 3 KOHCTUTYIIHHOTO TpaBa, BMOOpIB Ta mapiamMeHTapusMy bormana
Bbonnapenka / JliBuii 6eper / Enexrponnuii pecypc. — Pexxum poctymy: https://Ib.ua/blog/education_assembly/
355836_finansuvannya_politichnih_partiy.html — na3Ba 3 ekpany.
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CONCLUSIONS

The regular election of the President of Ukraine in April 2019 has
shown that the national political and legal system, like the political
landscape of the EU and other European states, is rapidly changing. In
particular, the fatigue of society from traditional political parties and the
voters’ affinity to alternative, non-systemic parties became noticeable in
Ukraine, as in many other European countries. It is expected that this
tendency will affect the results of the parliamentary elections in 2019,
which will significantly change the centres of political power of
parliament and government.

In addition, the reform of local self-government in Ukraine based on
decentralization, held in 2014-2019, the foundation of more than
900 United Territorial Communities (UTC) and the expected continuation
of the reform of decentralization at the regional level to create the
prerequisites for the establishment and development of regional political
parties.

There is also a further political de-ideologization of parties in
Ukraine, which are increasingly supplanted from the political life of civil
society institutions, in particular social networks and social movements.
Unlike political parties, which in the inter-electoral period minimize their
representation on the ground, and civil society institutions constantly
maintain their social activity.

SUMMARY

The publication deals with the actual problems of the theory and
practice of the formation and development of the legal status of political
parties in Ukraine and abroad. It is noted that today, particular importance
Is acquired in national political systems in the countries with
parliamentary and parliamentary-presidential form of state government.
The genesis of political parties in Ukraine and abroad is studied: from the
times of Antiquity and early Middle Ages to the present. The mission of
political parties during the global crisis of liberal democracy in the
XXI century is analysed.

The category ‘political party’ is substantiated in its legal sense, and
the main functions of the political parties in Ukraine and abroad are
determined and systematized. The institute of state financing of political
parties in Ukraine from 2016 to 2019 is analysed. A conclusion is made
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about the tendencies and prospects for the transformation of political
parties in Ukraine.
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MEANS OF LEGAL SOCIALIZATION OF PERSONALITY
UNDER THE CONDITIONS OF UKRAINIAN SOCIETY
INTEGRATION INTO EUROPEAN SPACE

Shvachka V. Yu.

INTRODUCTION

The dynamics of social transformations typical of Ukrainian society
over the last decades is inextricably linked with the dynamics of people’s
adaptation to diverse changes in the economic, political, social and legal
fields.

From the outside, the process of adaptation looks like an attempt of
the personality to “put” their life world into a new system of socio-legal
coordinates. However, in fact, something opposite takes place. It is
possible to consider the person to be adapted when they “put” a new
social reality into their personal system of values. That is, the adaptation
involves, first of all, the person’s interiorization of new socio-legal
experience. In this regard, under the influence of transitional period
peculiarities experienced by Ukrainian society, the problem of legal
socialization of the personality is becoming more and more relevant.

The formation of a new socio-economic, political and legal system of
Ukraine is accompanied, first of all, by the elimination of previous
mechanisms of legal socialization, and only then by the construction of a
new model, which in turn, experiences considerable opposition and takes
place very slowly. At present, Ukraine is in a situation where the old
system of values has been rejected, and the new one has not been formed
in full. Moreover, the legal consciousness of the people in the state, which
was formed under the supervision of the command and administrative
system of state bodies for 70 years, which resulted in a negative neglectful
attitude to law, can not immediately and completely perceive a completely
new system of values. Thus, both society as a whole and every person are
In the situation of adaptation.

The success of many changes, taking place now in Ukrainian society,
depends on the awareness of the subjects of law of their place and role in
the life of a person, state and society. Conscious perception and execution
by citizens of legal orders are impossible without a deep understanding of
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the social role of law, the essence and content of legal norms, the role of
legal relations™.

In our time, for Ukrainian society, there is a natural contradiction
between the course on the construction of a law-governed state and civil
society on the one hand, and the legal reality — on the other, the
peculiarity of which is that the law has not yet become the basis of
relations in our society; the state authorities themselves and their officials
often ignore the norms of law, the so-called “telephone law” is popular.
Conflicting legal acts are often adopted; there is a tendency to take
precedence of by-laws over laws, which enhances legal nihilism among
the people, becoming an obstacle to the development of a law-governed
state.

Even in countries with a stable economy and sustainable state
structures as well as a consistent system of involving a person in a legal
system in which all socialization institutions and agents complement each
other, the goals can not always be achieved. In Ukraine, most institutions
of legal socialization, such as family, school, and others, are in a survival
situation and do not exercise the relevant necessary influence on the
process of forming a personality. The growth of social inequality, power
ineffectiveness, obvious corruption of power structures at all levels,
declaration of equality before the law, absence of real mechanisms for the
protection of human and civil rights and freedoms contribute to the
formation of a negative attitude to the law and the despair of human rights
protection bodies of state power.

The rule of legal nihilism in the society, neglectful attitude and
disbelief in law are evidence of a low level of legal culture and legal
consciousness of the people. The construction of a legal and democratic
society requires, first of all, a strengthening of the role, importance and
prestige of law as a regulator of public relations, as well as the formation
of a socially active personality with a high level of legal culture and legal
consciousness. That, in turn, should be the goal of legal socialization of
the personality at the present stage of development of Ukraine.

In the process of legal socialization, the personality is exposed to
both spontaneous non-controlling subjective means as well as objective
conditions of life, and socially-controlling purposeful activity of state and
public bodies and organizations.

1 .. .. .
Maxkapenko JI.O. ®opmyBaHHS mpaBoBoi KylIbTypu ocobu // Yacommc KniBchkoro yHiBEpCcHUTETY IpaBa:
YxpaiHCbKHI HAyKOBO-TeOpeTHUHMH yaconuc. — Kuis, 2005/3. —c. 21.
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In the transitional period of public relation development, the
spontaneous forms of legal socialization are dominant, despite their
unpredictability and uncontrollability. Public opinion and the opinion of
the group, where the person is the direct participant of which, play a major
role in forming their attitude to the law. In order to consolidate their
belonging to this or that social institution, regardless of whether it is
formal or not, the person perceives the value orientations of the group
including them in their system of values. Sometimes group values
(including legal ones) may not coincide with norms maintained by
society, other social groups and the state; in that case the person faces the
choice of system of values to which a priority must be given. The decisive
role in this situation is played by the internal conviction of the person and
the persuasiveness of the arguments and authority as well as the degree of
their trust in institutions and agents who substantiate the reasons of
perceiving one or another system of values.

Trust is usually considered as an important indicator of the level of
acceptability of the norms and values of society and its institutions by a
person. It is social values and norms (including legal, as one of the types
of social norms) that are shared by all or at least by the majority of
members of society and determine the behavior of the person both in
relation to other persons, and to society as a whole.

A feature of modern Ukrainian society is the absence of not only
generally accepted social values, but also social goals that are clearly
defined and accepted by all its members. At all levels of state and society
there is no awareness of where our society actually moves and on what
principles this movement is taking place®.

In this regard, the Ukrainian people have mostly not trusted and do
not trust practically all power institutions, as well as those institutions that
must provide the protection of their legitimate rights and interests.

It is also necessary to draw attention to the fact that, under the
conditions of modern Ukrainian society, mass media, which considerably
expand the boundaries of the information space, becomes a powerful
means of legal socialization.

With the help of mass media, new patterns of legal behavior are
created in the person’s mind. Due to its prevalence and accessibility, the
media is significantly influenced by the level of person’s information

2 M.ITapamesin. ComiansHa COMIIAPHICTh a YKPaiHCHKOMY CyCITUILCTBi: TeHaeHIii 3Min/ YkpaiHChKe
cycminbeTBO 1994-200. MOHITOPUHT comliadbHUX 3MiH. 3a pea. a.e.H. B.Boponu, a.corm.n. M Hlymeru. — K.:
Incruryt conionorii HAH Ykpainu, 2004. — ¢.450
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awareness and expertness in the content of legal norms, possible
behaviors and legal responsibility.

S. M. Koretsky also speaks about the growth of the proportion of
mass media each year, and especially electronic, in the process of
formation of the personality. He also warns against the possible threat of a
deforrrsled value system establishment through socially uncontrolled mass
media’.

Public opinion, as a component of person’s environment, is formed
spontaneously and it is not possible to control it directly and immediately.
According to well-known legal scholars M. S. Osherov and
L. I. Spiridonov, it is controlled only indirectly, by revolutionary changes
in public life, through the complex mechanism of mass communication
and the complex mechanism of person’s education, etc”.

The environment, as a spontaneous factor, in the process of legal
socialization of the personality determines the desired behavior of the
person transformed by the relevant state institutions and public
organizations into the certain goals and objectives of legal education, as a
purposeful factor of legal socialization. At the same time, education also
has an appropriate impact on the environment, forming a socially active
personality, enabling them to fulfill certain social roles.

Thus, the environment and legal education, as means of legal
socialization of the personality are inextricably linked and their goals
must coincide or at least not compete with each other.

Under the conditions of modern Ukrainian society, during the period
of radical changes in its life, the balance in interaction of the environment
and legal education is broken in the process of legal socialization of the
personality. At present, all institutions of legal socialization are rather
separated from each other, they act as competing establishments, and,
moreover, they are under the unequal conditions.

It is the goals and methods of legal education as a goal-oriented
controlling factor that require significant adjustments, taking into account
relevant public changes. Only successful legal education, as an integral
part of the process of legal socialization, can provide the necessary level
of legal consciousness and legal culture of the personality and neutralize
the impact of the environment that is not always positive. However, legal
education will only be successful if its goals are objectively determined

® Kopeupknit C.M. KpuMmiHOTOriuHa XapaKTepHCTHKA JEBIAHTHOI MOBEMIHKH HENOBHONITHIX. /
ABTtopedepar nucepraliii Ha 3100yTTsl HAYKOBOTO CTYIIEHIO KaHIuaaTa opuanuanx Hayk. — K., 2003. — C. 19.
“*M.C. Opermos, JI.M. Cnpupunonos. ObmecTBeHHOEe MHEHHE 1 TpaBo. Jlenunrpan, 1985. — C. 27.
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and reflect the actual state of development of society, trends and laws of
its economic, social, political, legal and spiritual development®.

There are two approaches to interpreting the concept of “legal
education”. Some authors, V.V. Golovchenko, V.V. Ivanov,
R.S. Pritchenko®, in particular, give an extended interpretation of legal
education, understanding it as the influence of all conditions of the social
environment on the person in conjunction with their individual
characteristics, that is, as a system of objective and subjective factors.

V. V. Golovchenko agrees with this point of view, in particular, he
considers legal education as a system of formation of legal consciousness,
noting that legal education is a pedagogical and socio-legal assistance to a
person in the development of their legal culture, understanding the role of
law in society, the formation of skills of lawful conduct’.

Legal education consists of the following main components:

— Formation of a system of legal knowledge among citizens;

— Formation of legal beliefs;

— Formation of motives and habits of lawful conduct®.

Other authors, in particular, S. M. Legusha, N. M. Parkhomenko,
N. M. Onishchenko, O. F. Skokun states that only the process of
purposeful influence on the person is referred to the field of legal
education, and it is defined as purposeful, organized, consistent and
systematic activity on the part of state bodies, institutions, organizations,
other participants of the legal process in order to form the proper level of
legal consciousness and legal culture, conscious attitude to the
requirements of legal acts, law obedience, lawful conduct, aspiration for
social and legal activity in a person®.

® ITpaBoBoe Bocruranue Monozaesxu / H.M.Kosio6pa, B.B.Oxcamprrasiii, [1.M.Paburosuy u ap. OTB. pex.
H.U. Kosrobpa. — K.: Haykosa nymka, 1985. — C. 87.

® Tonosuenxo B.B. [IpaBo B xwurti moauuu (crarti). — K.: Opisan, 2005.— c. 234.; Teopus npasa u
rocymapctBa. Yuenuk. — X.: 000 «Omucceii». — 2006. — C. 396.

" Tonosuenxo B.B. Tpaso B sxurri moausn (crarti). — K.: Opistam, 2005. — C. 234.;

 TonoBuenko B.B. DdexTHBHOCT NPaBOBOr0 BOCIHTAHHS: IOHSTHE, KPHTEPHH, METOIUKA
mmeperus. — K.: Haykosa mymka, 1985; T'onosuenko B.B. [IpaBoBa kynbTypa i memokpatmzamist. — K., 1990.

% Jleryma C.M. cyrHicTb, GYHKI i MeXaHi3M NPABOBOTO BHXOBAHHS KYPCAHTIB BHIMX HABYAIBHIX
3akianis MBC VYkpainu. ABroped. aucepranii Ha 3700yTTsS HAayKOBOI'O CTYIICHS KaHIUJIAaTa FOPHIAYHHX
Hayk. — K., 2002.

Teopist mepxaBu 1 npaBa. Axkanemiunuii kypc: [liqpydHUK Ui CTYNIEHTIB IOPHINYHUX CIIEIiaIbHOCTEH
BHIMX HaBuanbHUX 3aknamie / MOHY; 3a pen. O.B.3aiiuyka, H.M. Omnimenko; ABT.. 3aiiuyk O.B.,
3aens A.IT., Konmnerko O.J1., Onimenko H.M. ta in. — Kuis: FOpinkom Iatep, 2008. -c. 419;

Onimenko H.M., Marsienko O.B., bepe3a C.B., TomameBceka M.O. €Bpomneiicbkuil MpaBoBUil BUMIp
reagepHo uytinuBoi nomitukn / HAH VYkpaimm; Iactutyr mepkaBu i mpaBa im. B.M.Kopemskoro; Llentp
MIPaBOBUX JAOCIiIKeHb reriepHoi momituku. — K. : FOpummana nymka, 2005. — C. 55.

Ckakyn O.®. Teopis nepxasu i npasa. — K.: Anepra, 2013. — C. 479.
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Thus, according to V.P. Zenin, legal education is, first of all, an
activity that has a directed influence on the legal consciousness and
behavior of citizens™.

Legal scholars V. P. Kazimirchuk and V. M. Kudryavtsev, consider
legal education in the narrow sense, defining it as a purposeful organized
activity of society and its social institutions for the formation of political
and legal knowledge, ideas and attitudes on socially active behavior in the
personality.

According to the author, in the extended interpretation of legal
education, it is not so much about education as the process of formation of
the personality as a whole. We are particularly interested in legal
education as an integral part of the legal socialization of the personality,
consisting in the purposeful influence on the personality by state bodies
and public organizations, in the interests of the whole society and the
persons themselves.

In order to achieve the desired results of legal education, first of all, it
Is necessary to study and define the purpose, tasks, and also effective
ways and methods of its realization correctly.

The purpose of legal education is an ideally formulated result that
reflects the expectations of society, defines the main directions of the
legal-educational work. Legal education is aimed at forming a respectful
attitude not only to the law but also to other values of society'*. This, in
turn, explains the close connection of legal education and other types of
education, such as moral, aesthetic, political, etc.

According to the well-known theorist of law, O.F. Skakun, the main
goal of legal education is to give a person the legal knowledge necessary
in life and to teach them to respect laws and by-laws and adhere to them,
that is, to form a sufficiently high level of legal culture that can
significantly reduce the number of offences®.

Well-known scientists V. M. Kudryavtseva and V.P. Kazimirchuk,
believe that the main purpose of legal education is to form a system of
knowledge, beliefs, motives and habits of socially active behavior*.

10 [IpaBoBoe Bocruranue mononexu / H.M. Kostobpa, B.B. OxcambiThsif, [1.M. Pabunosua n np. OTB.
pen. H.U. Koswobpa. — K.: Haykosa qymka, 1985. — C. 86.;
" Kynpssues B.H., Kasumupuyk B.I1. CoBpeMerHs compomnorust npasa. M., 1995. — C. 117.

? Onimenxo H.M., Matsienxo O.B., Bepesa C.B., Tomamescbka M.O. €Bporeiichknii IpaBoBHii BEMIp
regfaepHo gytiauBoi moiituku /| HAH VYkpaian; IHctutyT mepkaBu i mpaBa iMm. B.M. Kopempkoro; Lentp
MPaBOBHUX JOCIIIKEHb reHaepHoi moituku. — K. : FOpuauuna qymka, 2005. — C. 58.

3 Ckaxyn O.®. Teopist nepkasu i mpasa. — K.: Anepra, 2013. — c. 480.
1 Kynpsasues B.H., Kasumupuyk B.I1. CoBpemenns conmonorus npasa. M., 1995. — C. 119.
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The three-level hierarchy of the legal education goal, which consists
in the formation of a complex of specific qualities of the personality in the
legal area of life: the formation of a system of legal knowledge (the
Immediate goal); formation of legal conviction (intermediate goal); the
formation of motives and habits, lawful, socially active behavior (the final
goal), are distinguished by domestic scientists V.V. Golovchenko and
N.M. Parkhomenko™.

Considering the legal education as a purposeful means of legal
socialization of the personality, in author’s view, it was reasonable to
determine its main goal as the formation of a socially active personality
with a high level of legal culture and legal consciousness.

Determination of the goal of legal education makes it possible to
specify its tasks, in which N. M. Onishchenko includes:

— Formation and development of citizens’ legal knowledge in the
field of state administration;

— Education of respect for the law as a social value, to the principles
of legality;

— Producing the needs and skills of active protection of the rights and
obligations under the procedure established by law*®.

The main tasks of legal education of people of our country include:
raising the level of legal knowledge, formation and development of a high
level of legal consciousness and legal culture, the formation of such
qualities in a person as respect for law, conviction in its necessity and
benefit, a sense of legal duty, intolerance to offences, readiness, ability,
habit and the need to act in a lawful and active manner in any situation,
take part in the application of law and its improvement as well as in the
protection of law and order"".

!> Teopist nepxasu i npasa. Axagemiunmii kypc: ITiApydHHK [T CTYICHTIB IOPHINIHEX CIEIia bHOCTEH
BHIIMX HaBYaimbHHX 3aknamiB / MOHY; 3a pex. O.B. 3aituyka, HM. Omnimenko; Apt.: 3aituyk O.B.,
3aens A.I1., Konmnerko O.J1., Onimenko H.M. Ta in. — Kuis: FOpiakowm [aTep, 2008. — C. 419;

T'onoBuenko B.B. D¢ ¢dekTnBHOCTD MPaBOBOTO BOCIIUTAHUS: MOHSITHE, KDUTEPHUH, METOIMKA H3MEPEHUS. —
K.: HaykoBa nymka, 1985. — C. 26.

® Beryn z10 Teopii npasosux cucrem / HAH Yipainu; lucturyt nepxasu i mpasa im. B.M. Koperskoro /
Oner Bonogmmuposuu 3aiiuyk (3ar.pen.), Haramiss MwukomnaiBaa Omnimenko (3ar.pexa.). — K. : IOpuamuna
nymka, 2006. — C. 176;

Onimenko H.M., Matsieako O.B., bepesa C.B., Tomamesceka M.O. €Bponeiicbkuid MpaBOBH BUMIp
reagepHo uyrTimBoi nomitukn /| HAH Vxkpainm; Iactutyt mepxasu i mpaBa iMm. B.M. Kopempkoro; Llentp
MPaBOBHUX JOCHiKeHb renaepHoi nomituku. — K. : FOpuanuna nymka, 2005. — C. 63.

1 ITpaBoBoe Bocnmranue monoaexu / H.M. Ko3io6pa, B.B. Oxcambrtabii, [I.M. PabunoBud u ap. OTB.
pen. H.M. Kozio6pa. — K.: Haykosa nymka, 1985. — C. 88-89.
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The tasks of legal education can be general for the whole people and
specific for certain groups, associations and certain persons. In
determining both general and specific tasks of legal education, it is
necessary to take into account the demographic, professional and
psychological features of the objects of legal education, their social and
legal status, value orientations, the level of legal consciousness and legal
culture. Clearly formed tasks contribute to the correct definition of the
main directions, methods and content of legal-educational activity.

In order to obtain positive results of the legal socialization process,
the definition of the main tasks of legal education in relation to a
particular person should be done through the specification of its general
tasks, taking into account individual characteristics of the person.

For the effectiveness of legal education of a person it is important to
determine not only its purpose and tasks correctly, but also the forms and
methods. After all, achievement of the set goals and expected results is
impossible without the definition of proper means, forms and methods of
legal education.

N. M. Parkhomenko defines the means of legal education as an
organized methodological system that combines subjects, technical
capabilities, as well as various ways of transferring the content of legal
norms, information, that is, everything that is used to realize and achieve
the legal-educational goal*®.

E.V. Burlay includes radio, television, cinemas, clubs, publishing
houses, newspapers, magazines, books, posters, stands, visual aids and
other materials through which legal-educational work is carried out, as
well as means of spiritual influence to the means of legal-educational
work®’.

The same means of legal-educational activity are distinguished by
V.V. lvanov and R.S. Pritchenko, who noted that history is a witness of
the fact that in all states (with varying degrees of awareness and quality)
specific activity is carried out to spread views and considerations about
law and order, for which existing means are used: church, literature, art,

'8 Teopis nepxxasu i npasa. Axkagemiunmii kype: ITiApydHHK /U CTYICHTIB IOPHANYHIX CIIEIiaTbHOCTEH
BUNIMX HaBYaibHUX 3akianiB / MOHY; 3a pea. O.B. 3aituyka, H.M. Omnimenko; ABT.: 3aituyk O.B.,
Zaers AL, Kommnenko O.J1., Onimenko H.M. ta in. — Kuis: FOpinkom Iatep, 2008. — C. 426;

' TIpaoBoe Bocrmranme monoaexu / H.U. Kosio6pa, B.B. Oxcamsrrasiii, IL.M. PaGunosmd u ap. OTB.
pen. H.M. Kosto6pa. — K.: Haykoa nymka, 1985. — C. 97.
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school (of all levels), press, radio, television, special law educational
institutions.

Having considered the definition of the very concept of “means of
legal education” and their main types, which are given in the legal
literature, in the author’s opinion, it is reasonable to clarify this concept.

Thus, according to the author, legal education is an integral part of
the process of legal socialization, namely, the purposeful means of
influencing the formation of the personality.

Realization of the set tasks and achievement of the goal of legal
education of a person is possible only through the use of its various
methods, that is, ways and methods of legal-educational influence.

According to the author, it is reasonable to use the term of ways of
legal education, defining them as a system of institutions, agents and
methods of purposeful influence in order to fulfill the tasks of legal-
educational activity.

There is no single approach to the definition of ways of legal
education as well. The majority of national scholars, S. M. Legusha,
A. Oliynyk, N. M. Onischenko, N. M. Parkhomenko, O. F. Skakun®, in
particular, include in the main ways of legal education the following: legal
education (education, universal education), that is, a single national
system of studying law; legal propaganda, that is, clarification of legal
policy and distribution of legal knowledge, ideas, etc.; legal practice of
state bodies and other organizations, as a set of experience of law-making
and law-enforcement activity, realization of the right; legal self-education,
namely, the individual work of the personality on increasing their level of
legal consciousness.

A.Oliynyk, in addition to the ways of legal education mentioned,
distinguish two more types of legal education, namely: legal campaign,
which consists in legal influence on the legal consciousness and mood of
society members through collective and individual interviews, speeches at
meetings, meetings with the help of the press, television, etc. ., as well as

20 Teopust npaBa u rocyapersa. Yuennk. — X.: 000 «Onucceii». — 2006 — C. 397.

2! Onimenxo H.M., Matsienxo O.B., Bepesa C.B., Tomameschka M.O. €Bporneiichkuii paBoBHii BUMIp
regaepHo uytnuBoi nomitukn / HAH VYkpaiam; Iacturyr mepxaBu i mpaBa im. B.M.Kopemskoro; Llentp
MPaBOBHUX J0CHiKeHb renaeproi nomituku. — K. : FOpuanuna nymka, 2005. — C. 58;

Teopist nepxaBu 1 mpaBa. Axkanemiunuii kypc: [liqpydHUK Ui CTYNIEHTIB IOPHINYHUX CIIEIiaIbHOCTEH
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the history of Ukrainian and world culture on legal topics, as a system of
literary, artistic, cinema-television and other creative work on legal
reality.

The largest list of ways of legal education is given in the works by
S. M. Legusha and N. M. Parkhomenko including, in addition to the
aforementioned, the legal education, the individual educational work,
legal self-education as an individual activity in the study of law.

According to the author, the ways of legal education as a purposeful
means of legal socialization of the individual should include:

— Legal propaganda, which is a part of legal agitation;

— Legal education of people;

— Individual educational work;

— Legal practice of state bodies and other organizations;

— Legal social and active behavior;

— Self-education, including self-learning.

All ways of legal education is introduced into life through the system
of its institutions and agents.

When choosing the ways and institutions of legal education it is
necessary to take into account the objective conditions of development of
public relations, as well as the subjective features of the personality or
group of persons who are the objects of legal-educational influence. It
should also be noted that only systematic, consistent and comprehensive
legal-educational influence on the level of state and public institutions,
which is based on scientific achievements, will allow achieving their
objectives.

Legal-educational activity, as a purposeful means of legal
socialization of the personality, should, first of all, begin with their legal
awareness. It is difficult to adhere to a legal norm that is not known to a
person, and moreover, to include it in an individual system of values. This
is possible only if the content of the legal norm is closely linked to the
rules of public life, with the norms of culture and morality®.

The level of legal information awareness of people depends on the state
of distribution and availability of legal information. This is ensured through
legal propaganda to people through printed materials, mass media,
telecommunication technologies, including the Internet, communication with
legally educated people and various TV programs, etc.

2 Metoauka npaBoBoi ocBith: HaBuansHO-MeToamuHMH mocioHuk. — K.: Ataka — H, 2005. — C. 23.
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The choice of institutes of legal propaganda should be carried out
depending on its level of popularity and trust among the people.

As noted earlier, the level of trust in the media in Ukraine is quite
high and stable, taking an average position among other institutes of legal
socialization of the personality.

In present time, one should not forget about such a relatively new
institution of legal socialization as the Internet. Another fifteen — twenty
years ago, the Internet, as an institution of socialization (including legal),
was not discussed at all. However, today, without computers and the
global Internet network, it’s not possible to imagine the modern world.

The number of computer technology users is increasing steadily in
Ukraine. In Ukraine the same situation is in relation to the inclusion of a
person in the information space and involvement in the Internet network.

At present, Web pages have covered a wide space of human
existence and they can be and must be considered as an integral part of the
information space, which, in turn, allows us to consider the Internet as an
institution of legal socialization of a personality having its own
advantages. Such advantages include, first of all, the availability of legal
information distributed in the Internet to all, without exception, layers of
people, regardless of age, social status and educational level.

The advantages of the Internet as an institution of legal socialization
may include both efficiency of providing information, and the possibility
of feedback, as well as its popularization among people.

Moreover, if we take the mechanism of influence on the person of
other institutions and agents of legal socialization, then it begins, first of
all, on the initiative of the agent, and as for the interaction of the global
Internet network and the person; then in this case, the activity is
manifested from the person’s side. However, one should not forget that
the legal information contained on the Web pages can have a positive or
negative impact on the formation of the personality. In this regard, it is
necessary to pay significant attention to the quality and content of the
diverse information, posted on the Web pages. This is another reason for
the recognition of the global Internet network as the institution of legal
socialization, with a view to using it to increase the level of legal culture
and legal consciousness of people.
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Thus, through a number of social institutions and agents, the state
using legal propaganda ensures legal information distribution among the
people of Ukraine.

Each person’s knowledge of the whole set of rights and freedoms that
they can use and the duties that they must perform is an important
prerequisite for legitimate behavior and development of social activity and
the progress of Ukraine on the way to a law-governed state®,

The legal knowledge acquired should transfer into value sets, become
internal convictions, get an emotional coloring, and be consolidated into
legal habits. Developing a habit to comply with legal norms, to lawful
conduct is the main and most difficult task of legal universal education®".

Universal education is the unified national system for studying
legislation covering all layers of the population and all civil servants.
Legal universal education and legal education are identical concepts in
their essence®.

The purpose of legal education as a way of realizing legal education
Is to form the theoretical basis of legal consciousness and legal culture, to
provide the necessary level of systematization of knowledge about the
law, development of legal interests, feelings, legal thinking, and formation
of scientific legal worldview?®.

The peculiarity of legal education lies in the fact that external
requirements, expressed in legal norms, at first, become personal internal
conviction of a person, and only then, with their help, transform into real
lawful and socially active behavior.

Legal knowledge gained by the person in the process of their legal
education helps them to form their value-legal orientations, which directly
influence the creation of their own position in relation to different legal
phenomena and determine person’s behavior.

The task of legal education is to achieve such a level of legal
awareness in its implementation, when each member of society would

% 3aeup A.IL mpaBoBa mepkaBa B YKpaiHi: KOHIEMIs i MexaHi3Mu peanizauii: ABroped. auc. ... a-pa
topua. Hayk. — K., 1999. — C. 15.

2 MeTtozauka nmpaBoBoi ocBitr: HaBuanbHO-MeTOqMuHHM mociOHuK. — K.: Ataka — H, 2005. — C. 24.

? Ckakyn O.D. Teopist aepxasu i npapa.— K.: Anepra, 2013. — C. 484.

% Teopist mepxasu i npasa. Axagemiunmii kypc: ITiApydHHK IS CTY/ICHTIB IOPHANYHIX CIIEIiaTbHOCTEH
BUIIMX HaBuaibHUX 3akianiB / MOHY; 3a pen. O.B.3aituyka, H.M. Omnimenko; ABt.: 3aituyk O.B.,
3aens AL, Kormmnenko O.J1., Onimenko H.M. ta in. — Kuis: FOpinkom [aTep, 2008. — C. 426.
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adhere to social rules of conduct and legal norms solely by virtue of the
internal necessity, own convictions, and not under pain of coercion®’.

Specially organized legal influence is either rejected by individual
legal consciousness, or perceived by it and used by the personality in the
process of self-improvement. General requirements of legal education
acquire an individual value, depending on the nature of legal attitudes and
beliefs of a particular person. That is why, according to
V.V. Golovchenko, legal education is an active two-way process in which
not only the educator influences the person who is being educated, but
also the person is an active subject, who strives for socialization and self-
affirmation. Therefore, legal education is impossible without self-
education, and vice versa, proper self-education is impossible outside the
system of legal education in society, since legal education consists of
activities of both the subject and the object of the process®.

It is the quality of legal education that influences the level of legal
culture and legal consciousness of the personality, the transition of
normative requirements into person’s internal beliefs.

The transition of legal norms and the system of legal values to the
internal structure of the person is impossible without their own efforts. In
order for the external law-socializing influence to be mastered in a certain
way, first of all, there must be the person’s desire to take on the legal
values cultivated by society. Therefore, without triggering the person’s
desire for self-education, it is impossible to achieve an effective legal
education in general.

Thus, self-education plays a very important role in the process of
legal socialization, and, consequently, in the legal education of the
personality.

The ultimate goal is, according to V.V. Golovchenko, in the
transition of external normative-legal requirements to the internal needs
and attitudes of the personality, socio-legal values — in the individual
value-legal orientations, guided by which a person determines the nature
of their behavior, provides stability of life attitude®.

27 Omimenxo H.M., Matsienxo O.B., Bepesa C.B., Tomameschka M.O. €Bporneiichkuii IpaBoBHii BUMIp
reagepHo gyTimBoi moituku / HAH Ykpainn; InctutyT nepxasu i mpasa im. B.M. Kopemskoro. — C. 57.

% Tlepectpoiika m mpaBoBoe BocTMTaHHE coBerckux rpaxaan / H.W. KosioGpa, B.B. OKCaMBITHBIN,
E.B. Bypnaii u ap. ; Ots. pen. H.1. Kozio6pa. — Kues: Hayk. nymka, 1989. — C. 75-76.

% Tlepectpoiika m mpaBoBoe BOCTHTaHHE coBerckux rpaxaan / H.Y. Kosio6pa, B.B. OkcaMbITHBIIA,
E.B. Bypnaii u ap. ; OtB. pen. H.M. Kozto6pa. — Kues: Hayk. nymka, 1989. — 73 c.
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In the theory of education, it is recognized that self-education is the
result of well-organized education.

Legal self-education begins on the basis of the achieved level of
personality development as a result of general and legal education. The
process of conscious self-education comes much later than education. In
the opinion of D. E. Tikhomirov, the education of a person begins from
the moment of their birth, and the effective process of legal self-
education — usually from 15-16 years®.

It is the conscious internal activity of the person aimed at changing
their personality, forming the desired qualities in themselves, that has
been called self-education. G. E. Glezerman defines self-education as the
work of a person over the formation of own personality™.

A. Oliynyk considers the process of legal self-education as a
purposeful, daily, systematic activity of a person on the acquisition of
legal knowledge, the formation of positive legal motives and guidelines,
skills of lawful conduct, consisting in independent efforts aimed at
developing a habit of active lawful behavior.

Self-education covers all areas of mental, moral and physical
development of personality: their abilities and knowledge, moral and
physical qualities, tastes and personal features®.

Legal self-education involves a deep independent study, assimilation,
development, consolidation of certain principles of law and morality,
values, social norms of behavior in order to resist any negative external
influence. It is based on the conscious transformation of the personality,
the development of positive and overcoming their previous antisocial
qualities, their own disadvantages, based on self-coercion, self-control. At
the same time, the main thing is self-education of socially important legal
orientations, the guidelines for lawful behavior.

Self-education forms respect for the law, the need for strict
compliance with legal norms through self-study, self-analysis of legal
reality and personal practice in the individual®.

%0 TuxomupoB JI.E. IlpaBoBoe camoBocnuTanue moisonexu. — K.: M3marenbctBo 00-Ba «3HaHme»
VYkpaunsr, 1991. — C. 20.

3 I'nezepman I'.E. Poxaenue HOoBOTO yenmoBeka. M., 1982, — C. 74.

% I'mesepman I'.E. Poxzienne HoBOro wemoBeka. M., 1982. — C. 74; Jlonmoe M.A. CamoBocnHTaHHe
muaHOCTH — M., 1984 — C. 6.

¥ Onimenxo H.M., Matsienxo O.B., Bepesa C.B., Tomamrescbka M.O. €Bporeiichknii IpaBoBHii BEMIp
regaepHo wytnuBoi nomitukn / HAH VYkpaiam; Iacturyt nepxasu i mpasa im. B.M.Kopeuskoro; Llentp
MPaBOBUX JOCIiIKeHb reHaepHoi momituku. — K. : FOpunmuna nymka, 2005. — C. 59.
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The reference point of the process of legal self-education is the
motive, that is, the deep conscious internal belief of the personalities in
the need for systematic purposeful work on themselves. This makes it
possible to distinguish two main stages of organization of the legal self-
education process of the personality: preparatory stage and direct self-
education.

The purpose of the preparatory process is to formulate a set of legal
knowledge, since it is precisely information about law enforcement
practice, a judicial and administrative chronicle, clarification of specific
legal norms that promotes self-examination of the personality,
determination of their attitude to society and the processes occurring in it,
to the socio-legal reality.

Knowledge of the law basics and awareness of its value is the main
element of the legal self-education of the personality. Legal self-
education, as a form of legal enrichment of the personality, helping to
assimilate and rethink legal information, socio-legal experience, social
and legal norms and criteria of conduct is the source of reinforcement and
updating of legal knowledge. Legal education is part of the preparatory
stage and, in a way, catalyzes the beginning of the legal self-education
process.

The second stage is the legal self-education of the personality, that is,
person’s immediate process, which has its stages of implementation.

Thus, V.V. Golovchenko defines the following stages of self-
education: self-cognition, self-knowledge and self-assessment of the level
of legal knowledge, the development of a program of legal self-education
and self-education, independent work on eliminating gaps in legal
consciousness, studying the necessary legal acts™”.

Thus, a person having obtained a certain level of legal knowledge as
a result of legal self-education at the preparatory stage of the organization
of the self-education process begins its direct implementation through
self-analysis and self-assessment of the drawbacks of their own behavior,
which does not meet the established norms of law.

After understanding the necessity of legal self-education, the
personality forms the purpose of legal self-education and particular tasks
for their achievement in own consciousness. After that, the process of

% Tonosuenxo B.B. ITpago B sxurri moxunu (crari). — K.: Opism, 2005. — C. 311—312.
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self-improvement as well as gradual introduction of the norms of law,
mastered by consciousness, into the practice of daily behavior begins.

Only the knowledge and legal norms are fixed in our consciousness
and turn into habits and norms of behavior that are systematically used in
practice in everyday life®.

Taking into account that legal self-education is a purposeful work on
oneself with the aim of improving the legal consciousness, enhancement
of legal culture, it is also necessary to identify a set of ways of self-
education that can be used for legal-educational purposes.

The system of methods for organizing the process of legal self-
education is the same methods used in the process of self-education, in
particular: self-conviction, self-directing, self-discipline®. These methods
of legal self-education are at the same time the subjective regulators of
personal behavior. The leading place in the system of these methods also
includes self-control, self-coercion and lawful behavior of the personality
in everyday life.

Legal self-education of a personality and external legal socializing
factors should not be considered as an ordinary combination of
independent processes. These are interrelated aspects of a single process
of legal socialization, aiming at formation of a personality with an active
legal attitude.

CONCLUSIONS

The dynamics of social transformations under the conditions of
integration of Ukrainian society into European space is inextricably linked
with the dynamics of people’s adaptation to various changes in the
economic, political, social and legal domains.

The formation of a new socio-economic, political and legal system of
Ukraine is accompanied, first of all, by the elimination of previous
mechanisms of legal socialization, and only then by the construction of a
new model, which in turn, experiences considerable opposition and takes
place very slowly.

In the process of legal socialization, the personality is exposed to
both spontaneous non-controlling subjective means as well as objective

3 Tuxomupos JI.E. IIpaBoBoe camoBocmutanue Mmosoaexu. — K.: M3marenscTBo 00-Ba «3HaHHE»
Yxpannsr, 1991. —c. 27.

3 Tuxomupos JI.E. IIpaBoBoe camoBocmutanue Mmosoaexu. — K.: M3marenscTBo 00-Ba «3HaHHE»
VYxpaunsl, 1991. —c. 28.
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conditions of life, in particular, direct environment, and socially-
controlling purposeful activity of state and public bodies and
organizations, that manifests in a well-organized system of legal
education.

Both environment and legal education as a means of legal
socialization of a personality, are closely interconnected with each other
and their goals must coincide or at least not to compete with each other.

In the transitional period of public relation development, including in
Ukrainian society, the spontaneous forms of legal socialization are
dominant. It is only possible to neutralize not always positive influence of
the environment through systematic, consistent and successful legal
education, the main goal of which should be the formation of a socially
active personality with a high level of legal culture and legal
CONsciousness.

However, the legal education will be successful only in case when its
goals are objectively defined and reflect the real state of society, trends
and laws of its economic, social, political, legal and spiritual
development.

SUMMARY

The article deals with the studying of means of legal socialization
under the conditions of Ukrainian society integration in European space.
The main means, institutions and agents of legal-socializing influence on
the person, including under the modern conditions of Ukrainian society
development are determined.

It is defined that in the process of socialization the personality is
exposed to both spontaneous non-controlling subjective means as well as
objective conditions of life, in particular, direct environment, and socially-
controlling purposeful activity of state and public bodies and
organizations, that manifests in a well-organized system of legal
education.

Both environment and legal education as a means of legal
socialization of a personality, are closely interconnected with each other
and their goals must coincide or at least not to compete with each other.
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CONCLUSIONS

Both a person and law are social phenomena correlating between
each other as well as they are the features of state-creation. The human
attitude to law, along with a legal system is based on beliefs, values,
ideals and education. This is a guarantee of efficient existence of a legal
system giving an opportunity to protect human interests through universal
human fundamental values: justice, freedom, dignity, equality, humanity,
etc. In Ukraine there are certain “duties” assigned to the law, namely, to
protect and exercise human rights and freedoms appearing in relations
between a person and a state.

The law-governed state formation begins from a legal culture of a
person who is aware of social necessity and legal reasonableness to use
legal means. Therefore, the connection between a state and a person, first
of all, is based on the state duty to protect human rights and freedoms.
The principles of the supremacy of law, democracy, constitutionality,
justice, lawfulness, becoming the basis of a law-governed state creation,
are of vital importance. The political, economic and legal system
reformation is the task for establishment and development of statehood,
which must be carried out through the prism of the Constitution norms.

Therefore, legal science, and namely, jurisprudence is one of social
sciences and is a certain system of knowledge about the state and the law.
The work given is a detailed study of theoretical and practical aspects of a
modern jurisprudence development. The scientific priority is emphasized
in the work, providing the original scientific information to society and
serving for both main content description and results of the scientific
research given through studying and generalizing the positive experience
of European countries and at present it is the basis for the successful
development of effective legal framework in Ukraine.
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