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CONTENT AND TYPES OF PROCEDURAL DISCRETION
OF ADMINISTRATIVE COURT OF CASSATION
OF THE SUPREME COURT: PRELIMINARY THOUGHTS '

Bevzenko V. M.

INTRODUCTION

Administrative Court of Cassation of the Supreme Court (hereinafter
referred to as Administrative Court of Cassation, the Court) as well as
local administrative courts and administrative courts of appeal based on
the Code of Administrative Legal Proceedings of Ukraine (hereinafter
referred to as the CAP of Ukraine) have the right to approve judicial
decisions (court determinations, resolutions, orders) (Art. 241 of the Code
of Administrative Legal Proceedings of Ukraine), that according to this
Court are the most suitable for actual circumstances of the administrative
case, procedural resolutions, actions, inaction of Legal Proceedings
participants, provisions of procedural and substantive legislation®.

In fact, when the judge of Administrative Court of Cassation in
accordance with Art. 31 of the Code of Administrative Legal Proceedings
of Ukraine receives a statement of claim, a statement, a petition, a
cassation appeal, a revocation, an objection to the applications filed or
petitions (Articles 160, 162, 163, 164, 166, 330, 334, 338, 344 of the CAP
of Ukraine), he faces not an easy choice as to which procedural decision
he should approve. The necessity to make a reasonable choice is
objectively inherent in the whole process of considering and resolving an
administrative case and all the procedural actions associated with it.

A judge is not just before a choice, having the opportunity to choose
one solution from several. The judicial decision is always preceded by the
complex, judge’s continuous research activity, involving a critical
evaluation of actual circumstances of the case, procedural decisions,
actions, inaction of the participants in judicial procedure, the local
administrative court, the administrative court of appeal, in gathering
evidence, comparing them with the actual circumstances of the case and,
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finally, in drawing conclusions that are as much as possible correspond to
previously collected information.

Many factors influence the choice of a judge of the Administrative
Court of Cassation, such as: actual circumstances of the case, the content
of disputed legal relations and their subjects, time of a dispute, legal
regulation and the validity of law norms at the time of relations
occurrence, judicial practice, and the practice of the European Court of
Human Rights.

Almost the first task for a judge of the Administrative Court of
Cassation, who is getting familiar with administrative documents, is to
determine the limits and scope of actual information and circumstances, to
search and select relevant legislation governing the disputed legal
relations, and to apply the proper administrative procedural norm. Finally,
such analytical activity involves the mandatory formation of accurate,
justified, relevant and unambiguous conclusions concerning
circumstances, the essence of an administrative case and proper
procedural actions of the Court.

The Administrative Court of Cassation has a significant amount of
procedural powers for the consideration and resolution of administrative
cases stipulated by the current Code of Administrative Legal Proceedings
of Ukraine. Accordingly, the court decisions of this Court are numerous
and diverse, since they are a form and, consequently, a consequence of the
exercise of their powers.

Taking into account the number of court decisions made by the
Administrative Court of Cassation, and also in view of the necessity to
ensure the proper protection of rights, freedoms, and interests of physical
persons (legal entities), there is an objective need for the development and
implementation of a uniform algorithm (sequence) for the formation of a
justified and correct conclusions by the Court as a result of consideration
and resolution of an administrative case, the procedural actions
performed.

It seems that the development and implementation of the algorithm
(sequence) of justified and correct conclusion formation by the Court
depends, in turn, on justification for the implementation of procedural
discretion by the Administrative Court of Cassation during the
consideration and resolution of the administrative case, performing
procedural actions by judicial process participants. Although discretionary



powers are necessary to perform the full range of power functions in
modern complex societies, the powers mentioned should not be exercised
In an arbitrary manner, since this will lay the foundations for the adoption
of substantially unfair, unjustified, unreasonable or oppressive decisions
that are incompatible with the notion of the supremacy of law®.

1. Analysis of the Latest Studies and Publications

The subject of procedural discretion (judicial discretion) is not
entirely new for the national science of administrative law and procedure.
At one time, its history was already enriched with theoretical and applied
achievements and progressive examples of norm-making. The principles
of national administrative judicial procedure, including discretion, were
developed at the beginning of the last century by the representatives of
legal science, as well as state officials and lawmakers. The Institution of
procedural discretion was implemented in the norms of the draft law on
courts in administrative cases of the Ukrainian People’s Republic of 1932.
For example, Article 80 of the Draft Law on Courts in Administrative
cases stipulated that the court could increase the penalty at its own
discretion; in administrative cases of non-property nature, the court, at its
discretion, was allowed to establish the price of claim at the time of the
sentence approval”.

Procedural discretion is one of the institutions of administrative
procedural law of states with advanced science, legislation and practice of
administrative legal proceedings”.

The institution of administrative proceedings, — Yu.L. Paneyko
wrote,— does not create a goal for itself, but is only a practical thing that
should provide units [subjects] with the legal functioning of
administrative apparatus. Judicial and administrative supervision should
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become a measure of administrative justice and the highest authority of
the means of public administration supervision®.

Noting that administrative legal proceedings should be not only a
supervisor, but also a regulator of the whole administration, the scholar
proposed six of its postulates’.

1. Administrative court is obliged to examine not only legitimacy
(legality), but also reasonability® of public authority activity. Conducting
inspections of administrative acts by administrative courts adopted on the
basis of administrative discretion of public authorities provides a
reasonable restriction to the minimum of discretionary power of
administrative bodies.

2. The administrative court is obliged to cover the objective order of
the state by a comprehensive supervision, and not to protect only the
public-subjective rights. In accordance with this postulate, a judicial and
administrative complaint must serve as “actio popularis” for every citizen;
the supervision over the activities of administrative authorities is
established by submission of such complaint.

3. The administrative court can not be limited by cancellation of
administrative acts only — it is obliged to carry out merit inspection
[of these acts]’.

4. The administrative court is also obliged to examine punitive-
administrative cases, this way focusing the completeness of justice in the
field of public administration.

5. The administrative court is obliged to carry out actively its
procedural powers in case of so called power silence™, namely, non-
solving the administrative case in a certain period of time™'.

6. The structure of administrative judicial procedure should be based
on the principle of multi-levelness®?, and in specific cases — on separation
from certain branches of administration as well.

We believe that distinguishing the postulates of administrative
judicial procedure mentioned, Yu.L. Paneyko not only (and not so much)
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recognized the existence of discretion of the administrative court and
thought about its peculiarities but in a way of justification of these
postulates he recognized its limits and the grounds for administrative
court discretion,

2. Formation of Article Objectives

The theoretical applied provisions which are of thorough attention are
as follows: on what exactly the procedural discretion of the
Administrative Court of Cassation may extend, what criteria of such
discretion are*® used . The emergence of the procedural discretion of
administrative courts in general and the procedural discretion of the
administrative court of cassation in particular is associated with the
adoption in 2005 the Code of Administration Legal Proceedings of
Ukraine. The legislative embodiment of the constitutional idea of
protecting constitutional rights and freedoms of a person and a citizen
(Art. 8, 55 of the Constitution of Ukraine) for the first time in the history
of a new Ukrainian state has resulted in the consolidation of powers of
administrative courts regarding the consideration of administrative
jurisdiction cases, the procedure for appeal to administrative courts and
implementation of administrative legal proceedings, and not only that™.

By the norms of the Code of Administrative Legal Proceedings of
Ukraine, administrative courts are also vested with the right to choose a
procedural decision. For example, the court of cassation instance
according to the outcomes of cassation complaint consideration has the
right (Art. 349 CAP of Ukraine)™:

1) To leave the judge decisions of the first and/or appellate instance
without changes, and a complaint — without satisfaction;

2) To revoke judicial decisions of the judges of the first and/or
appellate instance in full or in part and to bring the case in full or in part to
the new consideration, in particular according to jurisdiction established
or for continuing consideration;

3) To revoke judicial decisions of the judges of the first and/or
appellate instance in full or in part and to approve a new decision in the
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appropriate part or the change the decision not bringing the case to a new
consideration;

4) To revoke a court resolution of the appellate instance in full or
partially and to leave the court decision of the court of first instance in the
appropriate part in force;

5) To revoke the court decisions of the court of the first and/or
appellate instance in full or partially and to close a case or to leave a claim
without discretion in the appropriate part;

6) In some cases defined by the Code of Administrative Legal
Proceedings of Ukraine to recognize as invalid the court decisions of the
court of the first and/or appellate instance in full or partially and to close
the case in full or partially in the appropriate part;

7) In some cases defined by the Code of Administrative Legal
Proceedings of Ukraine to revoke its resolution (in full or partially) and to
take one of the decisions, stipulated by clauses 1-6, part 1, Art. 349 of the
Code.

3. Basic Material of the Study

Granting a procedural discretion to the Administrative Court of
Cassation is explained by consolidation in the Code of Administrative
Legal Proceedings of Ukraine of a large number of evaluative concepts
such as public-legal relations, violation of rights, freedoms, interests,
public-legal disputes, reasonable time, etc. Moreover, these evaluative
concepts determine the implementation of justice by the Administrative
Court of Cassation under the conditions of a procedural discretion, the
further course of the administrative procedure as a whole depends on their
interpretation. The category of “administrative case of minor complexity
(minor case), in particular, (Article 20, part 1, Article 4 of the CAP of
Ukraine) may serve as the evidence of such peculiarities of evaluative
concepts.

For the first time in the Code of Administrative Legal Proceedings of
Ukraine, the construction of “an administrative case of minor complexity
(minor case), enshrined in it, is interpreted in two interrelated ways.

Firstly, in Clause 20, Part 1, Art. 4 of the CAP of Ukraine the very
concept of administrative case of minor complexity (minor case) is
formulated, with qualifying features of which being recognized as
follows: the nature of disputed legal relations, the subject of evidence and



composition of participants, who do not require the conduct of preparatory
proceedings and/or court session for the full and complete establishment
of the circumstances of such case. However, in this norm of the Code of
Administrative Legal Proceedings of Ukraine, the concept of minor case
was formulated by the legislator with the help of evaluative concepts
(legal relations, subject of evidence, composition of participants, which do
not require the performance of additional procedural actions), which are
also perceived ambiguously and require further interpretation.

Secondly, Clauses 1-11, Part 6, Art. 12 of the CAP of Ukraine list the
types of cases of minor complexity; to determine them the following is
used in the Code:

1) The norms of direct and indirect reference content (Clauses 1, 2, 3,
4,5, 6, 8, 11, Part 6, Art. 12 of the CAP of Ukraine). For example, the
norm of direct reference content is Clause 1, Part 6, Art. 12 of the CAP of
Ukraine, as it directly specifies another norm of law to be applied
(“admission of citizens to public service, record of service, dismissal from
the public service, in addition to cases in which plaintiffs are officials
who, in the meaning of the Law of Ukraine “On Prevention of
Corruption” occupy a responsible and especially responsible position”).
However, the norm of indirect reference content is, for example, Clause 2,
Part 6, Art. 12 of the CAP of Ukraine (“appealing against the inaction of
the authority or the information manager regarding the consideration of an
application or request for information”) — there is no indication of the
norm of law to be applied, but there are concepts clearly defined by a
special regulatory act— the Law of Ukraine “On access to public
information”;

2) Norms containing evaluative concepts (Clauses 7, 9, 10, Part 6,
Art. 12 of the CAP of Ukraine.) For example, “other cases in which the
court will conclude that they have minor complexity, except for cases that
can not be considered under the rules of simplified proceedings”.

It is no doubt that in order to ensure the compliance of the Court
decision with the circumstances of the administrative case of minor
complexity (minor case), it is necessary to comprehend the constituent
parts and determine the peculiarities of the disputed legal relations, to
identify and qualify the minor cases features, to evaluate them precisely,
to verify the conformity of such an evaluation with the conclusions of the



local administrative court, the administrative court of appeal, and, finally,
to formulate the relevant final objective conclusions.

Therefore, the conclusion on the administrative case of minor
complexity (minor case) in accordance with the type and content of
disputed legal relations can be made through a systematic system analysis
of provisions of the Code of Administrative Legal Proceedings of
Ukraine, national administrative law and the scientific interpretation of
evaluative concepts.

Thus, according to Clause 8, Part 6, Art. 12 of the CAP of Ukraine,
common cases are cases of minor complexity. The concept of a common
case Is stipulated in Clause 21, Part 1, Art. 4 of the CAP of Ukraine as
administrative cases, the defendant of which is the same subject of
authority (its individual structural units), the dispute in which arose on
similar grounds, in relations governed by the same norms of law and in
which the plaintiffs claim about similar requirements.

In order to conclude whether the administrative case has features of a
minor complexity case (whether it is minor), it is necessary to evaluate the
components and peculiarities of the disputed legal relations and compare
it with the features of a minor case at the next stage of the study:

— Disputed relations;

— The subject to be proven;

— The participants of the case and the subject of authority (Clause 7,
Part 1 Art. 4 of the CAP of Ukraine);

— The ground for dispute emergence (actual and normative ones);

— The legal norm regulating disputed relations;

— Claim requirements.

The difference between at least one of these components features
from the common case makes it impossible to recognize the
administrative case as a case of minor complexity (a minor case), and the
false equation of the actual disputed legal relations with the normative
features of a common case will result in the occurrence of negative
procedural outcomes (for example, the refusal to open the proceedings in
the pattern case, cancellation of court decisions referring a case to
continue consideration or for a new consideration).

The influence of the evaluative concept such as “an administrative
case of minor complexity (minor case)” on the procedural discretion of
the Administrative Court of Cassation of the Supreme Court as well as the



consequences of such influence should be studied individually. The court
evaluates an administrative case on the subject of its low significance
early at the stage of opening of cassation proceedings. The decision on the
opening of such proceeding is resulted from various factors including
such feature of an administrative case as its low significance.

It should be reminded that the right to the cassation appeal of the
court decision can be done only in cases stipulated by law (Clause 8,
Art. 129 of the Constitution of Ukraine). Therefore, in the Administrative
Court of Cassation the court desicions on cases of minor complexity can
not be appealed (Clause 2, Part 5 Art. 328 of the CAP of Ukraine).

The judge of the Administrative Court of Cassation, having received
a cassation appeal, has to provide, in particular, a justified response to the
following questions:

1) Whether the administrative case appealed, in which a court
decision resolution has been approved, is an administrative case of minor
complexity (a minor case)?

2) According to the rules of which proceedings (common claim
proceedings, simplified claim proceedings) the administrative courts of
the first instance, appellate instance have considered the administrative
case where the court decision has been approved that is appealed?

3) Are there any grounds for refusal in the opening of cassation
proceedings/for the opening of cassation proceedings?

We can see that the evaluative concept of “an administrative case of
minor complexity (a minor case)” does not only determine the procedural
powers execution at own discretion by the Administrative Court of
Cassation — in particular, it can determine the approval for opening or
refusing in opening of the cassation proceedings, but it is resulted in
further complex branched algorithmic chain of cause and effect links,
possible options for resolution of current procedural tasks.

We should analyze the possible conclusions and answers to each of
three questions arising in relation to the complaint made to the Court of
Cassation.

1. Whether the administrative case appealed, in which a court
decision has been approved, is an administrative case of minor complexity
(a minor case)?

The answer to this question has already been formulated above and
consists in the necessity of evaluating the form and content of the actual
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disputed legal relations and their comparison with the norms of the Code
of Administrative Legal Proceedings of Ukraine, establishing the concept
of administrative cases of minor complexity (minor cases), the features
and types of such cases. The study of disputed legal relations and their
verification of compliance with the features of administrative cases of
minor complexity (a minor case) provide for the application of such
methods of scientific study, such as, in particular, the systemic method,
analysis and synthesis. Thus, when evaluating the disputed legal relations,
it is necessary to distinguish their subjects, establish the actual and
normative grounds for their occurrence and compare them with the norms
of the Code of Administrative Legal Proceedings of Ukraine.

2. According to the rules of which proceedings (common claim
proceedings, simplified claim proceedings) the administrative courts of
the first instance, appellate instance have considered the administrative
case where the court resolution has been approved that is appealed?

The answer to this question can be either an opening or a refusal to
open a cassation proceeding. It should be reminded that the quality of an
administrative case (its low significance, or, conversely, significance), in
accordance with the provisions of the Code of Administrative Legal
Proceedings of Ukraine, is the basis for opening or refusal to open a
cassation proceeding. Thus, court decisions in cases of minor complexity
are not appealed under the cassation procedure (clause 2 part 5,
Article 328 of the CAP of Ukraine). However, the Administrative Court
of Cassation, having received a cassation appeal, at its own discretion
differentiates the grounds for opening cassation proceedings in each
administrative case.

Therefore, firstly, if the administrative courts of the first, appellate
instances (or one of them) considered the administrative case under the
rules of the general claim procedure, the Administrative Court of
Cassation, having evaluated the actual circumstances of the case and
finding that the case should be considered under the rules of simplified
proceedings, since, according to the Court conclusions, it is minor, it may
be concluded about the refusal to open the cassation proceedings.

Secondly, the Administrative Court of Cassation also evaluates
critically the administrative case considered under the rules of simplified
proceedings. Cassation proceedings in an administrative case considered
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under the rules of simplified proceedings may be opened for at least two
reasons:

— The court of first instance referred the administrative case to the
category of cases of minor complexity by mistake (Clause “g”, Part 5 of
Article 328 of the CAP of Ukraine);

— The Administrative Court of Cassation has reasonable doubts as to
the correctness of the definition of an administrative case as minor and it
Is not possible at the stage of opening the cassation proceedings to
conclude whether the administrative case is minor/significant. In
connection with these circumstances, there is an objective necessity to
open cassation proceedings and investigate the actual circumstances of the
administrative case carefully.

Thus, after receiving a cassation appeal, the Administrative Court of
Cassation, at its discretion, evaluates the complexity of the administrative
case, makes own relevant conclusions regarding its complexity and, as a
result, in its own discretion evaluates the possibility of opening a
cassation proceeding. The Administrative Court of Cassation is not bound
by the conclusions of the Administrative Court of the first instance
regarding the low significance or insignificance of the administrative case
and determines the quality of a specific administrative case, its low
significance/significance independently.

3. Are there any grounds for refusal in the opening of cassation
proceedings/ for the opening of cassation proceedings?

In accordance with the general rule stipulated in Clause 8 Art. 129 of
the Constitution of Ukraine, the main principles of judicial proceedings
are to ensure the right to cassation appeal of a court decision in cases
determined by law.

The grounds for refusal to open the cassation proceedings, as we
have already mentioned, are stipulated in Clause 2, Part 5, Art. 328 of the
CAP of Ukraine: the Administrative Court of Cassation refuses to open
cassation proceedings, if the court resolutions are appealed in cases of
minor complexity. However, this is not the only reason provided by the
Code of Administrative Legal Proceedings of Ukraine. To form a
comprehensive conclusion on the existence of grounds for opening a
cassation proceedings/refusal to open a cassation proceeding, using the
systematic method of study, the provisions of Clause 2, Part 5 of Art. 328
of the CAP of Ukraine should be analyzed also in conjunction with
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clause 20, part 1 of Art. 4, clauses 1-11, part 6 of Art. 12, sub-clauses
“a” — “g”, clause 2, part 5, Art. 328, part 3, Art. 333 of the Code of
Administrative Legal Proceedings of Ukraine.

Studying the norms of the CAP of Ukraine (Clause 20, Part 1,
Clauses 1-11, Part 6, Art. 12, Sub-clauses “a” — “g”, Clause 2, Part 5,
Art. 328, Part 3, Art. 33), we should draw attention to two peculiarities
resulted from their analysis:

— The lawmaker in Clause 10, Part 6, Art. 12 of the CAP of Ukraine,
using evaluative concepts (such as “other cases in which the court
concludes that they are of minor complexity”), has provided the
administrative courts with wide freedom to determine administrative cases
as cases of minor complexity (minor cases);

— The Sub-clauses “a”-“g”, Clause 2, Part 5, Art. 328 of the CAP of
Ukraine provide the evaluative concepts and structures, the existence of
which in a particular administrative case “deprives” it of the quality of
low significance and, accordingly, binds the Administrative Court of
Cassation to open cassation proceedings in an administrative case
complicated by such evaluative concepts and structures.

Once again, according to the necessity it is important to evaluate as
precisely as possible, whether an administrative case is minor or not, in
the event of the party’s appeal in the administrative case to the existence
of these evaluative concepts and structures, the Administrative Court of
Cassation must evaluate and qualify the actual circumstances of the case
as accurately as it can and make sure whether there are or there are no
such evaluative concepts and structures (Sub-clauses “a” — “g”, Clause 2,
Part 5, Art. 328 of the CAP of Ukraine):

a) The cassation appeal concerns a right that is fundamental to the
formation of a single law enforcement practice;

b) The person submitting the cassation appeal in accordance with this
Code is deprived of the opportunity to refute the circumstances
established by the appealed court decision in the consideration of another
case;

c) The case represents a significant public interest or is of exceptional
importance to the party who submits the appeal;

d) The court of the first instance referred the case to the category of
cases of minor complexity by mistake.
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It is obvious that the correctness and validity of the administrative
case definition as minor on the basis of Clause 10, Part 6, Art. 12 of the
CAP of Ukraine, the correctness and validity of the definition of “the
issue of law which is fundamental”, the deprivation of a person of “the
possibility to refute the circumstances”, the existence in the case of
“significant public interest or exceptional importance of the case”, the fact
of the mistaken reference of “the cases by the court of the first instance to
the category of cases of minor complexity” on the basis of sub-clauses
“a”— “g” Clauses 2 Part 5 of Art. 328 of the CAP of Ukraine also
influence the opening of cassation proceedings.

We should note that in addition to the criterion of minor complexity
(low significance) of an administrative case, the Code of Administrative
Legal Proceedings of Ukraine provides for other criteria for verifying the
grounds for opening a cassation proceeding/refusal to open a cassation
proceeding. All of them are stipulated by Art. 328, 333 of the CAP of
Ukraine:

— The fact of the person’s participation in the administrative case;

— The fact of resolving the issue on the subjective rights, freedoms,
interests and/or responsibilities by the court;

— The type of court decision, which can/can not be appealed under
the cassation procedure;

— The grounds for cassation appeal — incorrect application by the
court of substantive law norms or violation of procedural law;

— The judicial resolutions in cases of minor complexity;

— An issue of law that is fundamental to the formation of unified law
enforcement practice;

— The lack of opportunity to refute the circumstances established by
the appealed court resolution in the course of consideration of another
case;

— Significant public interest in an administrative case or its
exceptional significance for the case participant, who makes a cassation
appeal;

— The reference of the case to the category of minor cases by the
court of the first instance by mistake.

So, every procedural act, in particular the opening of cassation
proceedings, involves not only verification of compliance of
administrative case actual circumstances to the norms of the Code of
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Administrative Legal Proceedings of Ukraine, but also proper evaluation
of the administrative case qualifying features (actual disputed legal
relations, subject of evidence, participants in the disputed legal relations,
subject of authority and other subjects, norms of law), factual or
procedural circumstances (the case of minor complexity, the question of
law, which has a fundamental meaning, significant public interest or
exceptional significance of the case, incorrect reference the case to the
category of cases of minor complexity by the court of the first instance).

The result of such evaluation will be the choice of a certain type of
procedural resolution by the Administrative Court of Cassation from those
provided by the Code of Administrative Legal Proceedings of Ukraine.
Thus, in the final evaluation of the cassation appeal, the Administrative
Court of Cassation may adopt one of the following procedural decisions:

1) To leave a cassation appeal without movement (Part 2, 3, 6,
Article 332, Part 1, Article 2, Article 169 of the CAP of Ukraine);

2) To return a cassation appeal to the person who submitted it
(parts 5, 6, 7 of Article 332 of the CAP of Ukraine);

3) To refuse to open a cassation proceeding (Article 333 of the CAP
of Ukraine);

4) To open the cassation proceedings (Article 334 of the CAP of
Ukraine).

As we could see, each procedural action (their combination), each
stage of the administrative process is covered by a large number of
evaluative concepts, which explains the breadth of the procedural
discretion of the Administrative Court of Cassation. Accordingly, each
type of procedural activity of the Administrative Court of Cassation is
characterized by its “own” form of procedural discretion, which requires a
thorough scientific studying and uncovering.

After analyzing the norms of the Code of Administrative Legal
Proceedings of Ukraine, the criteria stipulated by them for verifying the
grounds for opening a cassation proceeding/refusal to open a cassation
proceeding, we come to the conclusion on following grounds for refusal
to open the cassation proceedings:

— The person did not participate in the administrative case;

— The court did not resolve the issue of subjective rights, freedoms,
interests and/or responsibilities;
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— Such court decision is appealed, which according to the rules of the
Code of Administrative Legal Proceedings of Ukraine can not be appealed
under the cassation procedure;

— The court applied the rules of substantive law correctly or not
violated norms of procedural law;

— The court resolutions on cases of minor complexity are appealed,
which have been considered under the rules of simplified proceedings;

— The subject of a complaint is a question of law, which is not
fundamental to the formation of a uniform law enforcement practice;

— There is a possibility to refute the circumstances established by the
appealed court resolution in the consideration of another case;

— An administrative case does not represent a significant public
interest or is not of an exceptional significance for the participant in the
case who submitted the cassation appeal;

— The court of the first instance referred the case to the category of
cases of minor complexity correctly.

However, the absence of these grounds allows the Administrative
Court of Cassation to come to the conclusion that the cassation
proceedings can be opened. Since there are the criteria for verifying the
grounds for opening a cassation proceeding/refusal to open cassation
proceeding, the exercise of procedural powers by the Administrative
Court of Cassation can not be arbitrary and unreasonable, and the
procedural discretion of this Court will have its limits, will be determined
by circumstances and be implemented solely under the rules, defined by
the Code of Administrative Legal Proceedings of Ukraine.

As it can be seen from the example of the provisions analysis of the
Code of Administrative Legal Proceedings of Ukraine on the
administrative case of minor complexity (a minor case), the freedom of
the Administrative Court of Cassation to exercise its powers is rather
significant; instead, the concept, content and peculiarities of procedural
discretion have not yet been adequately substantiated by modern
administrative procedural science, as it has been not verified by the
practice of administrative judicial proceedings.

However, it is obvious that the freedom to exercise the powers of the
Administrative Court of Cassation (its procedural discretion) has different
types, limits, content of its manifestation. So, procedural discretion has
both external and internal differences.
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The procedural (or, as it is also called in the modern literature,
judicial) discretion should be distinguished from administrative discretion,
since it provides for the powers of a judge to govern the judicial trial (for
example, a judge determines certain periods in preparatory proceedings,
the specific duties that he will impose on the parties), especially when it
comes to finding a court decision (for example, an evaluation of the case
urgency or the need for urgent protection of threatened legal benefits in
the form of preliminary legal protection). All these cases are covered by
the operation of the principle of judge independence and can not be
compared with administrative discretion, the use of which is actually
verified, although there are certain limits for this, based on the principle of
the division of power™.

Therefore, from the procedural discretion of the Administrative Court
of Cassation, fist of all, should be distinguished its administrative
discretion, which to a lesser extent, but still implemented by it. Thus, the
Administrative Court of Cassation carries out non-procedural
(administrative) powers on the basis of administrative discretion in the
event of its entering into administrative-legal relations, arising on the
basis of the administrative legislation norms. An example of such legal
relations is the legal relations of the public service (admission, passing,
termination of the public service), in which the Court is vested, in
particular, with the authority to charge and pay monetary support to
judges and employees of their staff.

Realizing the existence of the administrative (outside procedural) and
procedural discretion of the Administrative Court of Cassation, we should
pay attention, firstly, to the fact that it exercises the powers of the
administrative court of the first, appeal and cassation instances in
accordance with Art. 22, 23, 24 of the Code of Administrative Legal
Proceedings of Ukraine.

For example, the Supreme Court (the Administrative Court of
Cassation) as a court of the first instance has judicial cases on the
establishment by the Central Election Commission of election results or
an all-Ukrainian referendum, a case regarding the early termination of the
powers of a people’s deputy of Ukraine, as well as cases concerning the
appeal of acts, actions or inactions of the Verkhovna Rada of Ukraine, the

10 Wopr Iynenska ‘TIOHSATHE YCMOTpPEHHs M pa3rpaHMYeHHe C CyAeOHBIM ycMoTpeHHeMm’. EjxeromHuk
my6mmaaoro mpasa 2017: YcMmoTpeHHe W OLIEHOYHBIE MOHATHS B aAMHUHHUCTpaTuBHOM mpaBe. (MHoTpommk
Menua 2017) 6, 7.
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President of Ukraine, the High Council of Justice, the High Qualifications
Commission of Judges of Ukraine, the Qualification-DisciPIinary
Commission of Prosecutors (Part 4, Art. 22 of the CAP of Ukraine)"’.

Therefore, we can definitely state that there is a procedural discretion
of the Administration Court of Cassation of the following types:

— The procedural discretion of the Administrative Court of Cassation
as an administrative court of the first instance;

— The procedural discretion of the Administrative Court of Cassation
as an administrative court of appellate instance;

— The procedural discretion of the Administrative Court of Cassation
as an administrative court of the cassation instance.

If we evaluate the court proceedings in general regulated by the Code
of Administrative Legal Proceedings of Ukraine, it becomes clear that the
procedural discretion of the Administrative Court of Cassation as the
court of the first, appeal and cassation instances also has a heterogeneous
nature. Both the Code of Administrative Legal Proceedings of Ukraine
and the practice of administrative judicial proceedings provide for the
“consideration and resolution of administrative cases” (for example,
Art. 4, 6, 9, 192 and other of the Code). Thus, the task of reviewing the
case on the merits is the consideration and resolution of the dispute on the
basis of materials collected in the preparatory proceedings, as well as
distribution of court costs (Art. 192 of the CAP of Ukraine).

So, secondly, we can see that procedural powers of the Court have a
dual orientation:

1) The exercise of procedural rights and obligations regarding the
consideration process of administrative cases. For example, the court of
cassation instance may consider the case under the procedure of the
written proceeding on the materials available in the case in the absence of
petitions from all participants in the case on the consideration of the case
with their participation (Clause 1, Part 1, Article 245 of the CAP of
Ukraine);

2) The exercise of procedural rights and obligations for the resolution
of an administrative case (cassation appeal) on the merits (the discretion
to resolve an administrative case on the merits).

In the Administrative Court of Cassation procedural powers may be
exercised by the various compositions (organizational and procedural

7 Konexe aaminicTpatiBHOro cynounncTBa Yipainm: 3akon Yipaiuu Bix 06.07.05 p. Ne 2747-1V (8 penaxuii
3akony Ykpainu Bix 03.10.17 p. Ne 2147-VIII). Binomocti BepxoBroi Pagu Ykpainu. 2017. Ne 48. C. 5.
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forms) of this Court: a judge individually, a panel of judges, a chamber, a
unified chamber. For example, a cassation appeal is not taken for
consideration and returned by the reporting judge if it is submitted by a
person who has no administrative procedural capacity, not signed or
signed by a person who is not entitled to sign it, or by a person whose
position is not indicated (Clause 1 Part 5 Art. 332 of the CAP of Ukraine).
The court hearing the case under the cassation procedure in the panel of
judges, chambers or unified chambers shall transfer the case to the Grand
Chamber of the Supreme Court if such a panel (chamber, the united
chamber) considers it necessary to deviate from the conclusion on the
application of the law norm in such legal relations, stipulated in the
previously adopted resolution of the Grand Chamber (Part 4, Art. 346 of
the CAP of Ukraine)™. In the same way, there is a procedural discretion
of the judge, the panel of judges, the chamber, and the unified chamber of
the Administrative Court of Cassation.

The division of the Court discretion under the conditions, in which it
functions, depends on various numerous criteria:

— The stages of the administrative procedure;

— The forms of administrative judicial procedure — general claim
proceeding, simplified claim proceeding (Art. 12 of the CAP of Ukraine);

— The administrative procedure participant (Art. 42—71 of the CAP of
Ukraine);

— The composition of the Administrative Court of Cassation of the
Supreme Court (Art. 31-33 of the CAP or Ukraine);

— The type of procedural action, inaction or other external
manifestation (form) of execution of procedural powers;

— The norms (order, provision) of the Code of Administrative Judicial
Procedure of Ukraine;

— National judicial practice, practice of European Court on Human
Rights;

— The type of decision, action, inaction or any other external
manifestation of the power execution of subject of authorities;

— Any external manifestation of execution of powers of physical
person, legal entity;

— The subject of administrative-legal relations (for example, public
property or other object of real estate).

'8 Konexc aaminictpatisHoro cyounncTsa Yipainn: 3akon Yipaiuu Bix 06.07.05 p. Ne 2747-1V (8 pemakriii
3akony Ykpainu Bix 03.10.17 p. Ne 2147-VI1II). Bigomocrti Bepxosroi Pagu Ykpainu. 2017. Ne 48. C. 5.
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Therefore, the procedural discretion of the Administrative Court of
Cassation of the Supreme Court is a peculiar “winding broken line” of (a
set of) procedural actions, determined by actual circumstances,
requirements and provisions of law, which (procedural actions) finally
lead to the adoption of a court resolution.

Taking into account and under the influence of these criteria, the
Court, accordingly, carries out justice in a variety of different ways of the
procedural discretion. At the same time, these types of procedural
discretion are inseparable from each other in time, since when considering
and resolving an administrative case the Administrative Court of
Cassation constantly chooses between the varieties of its procedural
discretion. As a rule, there are no difficulties with the definition of a
particular type of discretion in the Court. However, the problem is in other
thing: to determine which of the possible resolutions should be chosen by
the Court, taking into account the existing circumstances. A significant
challenge to the Court is to perform actions in the following sequence:

— To collect information about all facts and circumstances which are
of fundamental importance for the correct resolution of an administrative
case;

— To evaluate this information objectively and compare it with the
relevant rules of substantive law;

— To correlate the actual circumstances, the requirements of the
legislation with procedural powers, vested on the Administrative Court of
Cassation;

— To correlate the conclusions obtained in the end of such evaluation,
the powers of the Court with the norm (norms) of the Administrative
Code of Judicial Procedure of Ukraine as closely as possible, which were
previously selected for use in relation to the conclusions;

— To state in the relevant court decision the results obtained after
comparison and generalization.

Each type of procedural discretion of the Administrative Court of
Cassation corresponds to the “own” set of criteria (conditions) required
for consideration when choosing and adopting procedural resolutions. For
example, a person who did not take part in a case, if the court decided on
their rights, freedoms, interests and/or responsibilities, has the right to file
a cassation appeal only after reconsidering under the appeal procedure
according to person’s appeal (Part 5, Art. 328 of the CAP of Ukraine).
Having analyzed this norm, it becomes obvious that the Administrative
Court of Cassation, evaluating the grounds for opening a cassation
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proceeding on a complaint from a person who has not participated in the
case, would check the fact of resolving the issue on the rights of the
plaintiff by the administrative court.

As a result of procedural rights execution by the Administrative
Court of Cassation, the evaluation of actual circumstances and the norms
of law, it approves procedural resolutions, which, depending on certain
criteria (circumstances), can be differentiated into types:

— The current procedural decision (court decision) approved in
connection with the process of consideration of the cassation appeal.
Procedural issues related to the movement of the case, the petitions and
statements of the participants in the case, the issues on postponing the
case consideration, the announcement of a break, the suspension of
proceedings, as well as in other cases provided for by the Administrative
Code of Legal Proceedings of Ukraine, are decided by the court of
cassation instance by court decisions under the procedure established by
the Administrative Code of Legal Proceedings of Ukraine for the adoption
of decisions of the court of the first instance (Part 2, Art. 355, Art. 241 of
the CAP of Ukraine);

— The final procedural decision, adopted on the results of
consideration of the cassation appeal (administrative case). The court of
cassation instance, on the basis of the results of consideration of the
cassation appeal adopted the court resolutions in the form of decree in
accordance with the requirements established by Art. 34 and Chapter 9 of
section Il of the Code of Administrative Legal Proceedings of Ukraine
(Part 1, Art. 355 of the CAP of Ukraine).

Therefore, we have to agree that the main problems of the judge and
the judicial procedure arise not in connection with the formal correlation
of preconditions and conclusions, legal features of the situation and its
legal consequences, that is, not in relation to legal syllogism. A much
more complex task of judicial procedure and jurisprudence in general is
the search, establishment and distinguishing of legally significant features.
First of all, we speak about the features of the very law norm that will
regulate the situation, and the features of a particular situation, that is, a
certain case of life, which actually requires a legal solution. So,
R. Cippelius comes to the conclusion that the resolution of legal cases (for
example, regarding how many parties owe one another under the
agreement, or whether an employee can claim damages resulting from
labor injuries, etc.) is a complex lace. It is made out of finding
prerequisites, their accurate outlining; establishing which of the norms
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should be applied. Finally, the actual implementation of the norm takes
place, that is, the use of the legal consequence as a logical conclusion
resulted from the establishment of prerequisites and determines the proper
conduct™.

As the practice of administrative judicial procedure shows, it is not
enough to find, establish and distinguish the legally meaningful features
of the law norm regulating a certain situation®. At the discretion of the
Administrative Court of Cassation and the adoption of the final procedural
resolution will influence how the Court will evaluate and interpret the
actual circumstances in relation to the specific norm of substantive law.

Thus, a court resolution may be canceled in whole or in part and
instead a new resolution is made or it is changed in the appropriate part
due to the incorrect application of the substantive law norms. Incorrect
application of the substantive law norms is a misinterpretation of the law
or the application of law that should not be applied or the non-application
of the law that would have been applied (Part 1, 3, Art. 351 of the CAP of
Ukraine)™.

Therefore, for the adoption of a legitimate and justified court
resolution on the basis of procedural discretion of a certain type, it is
necessary to form a comprehensive list of criteria, the combination and
content of which will determine the type of court resolution that will most
fully correspond to the actual circumstances.

CONCLUSIONS

Therefore, the “own” list of criteria corresponds to each type of
procedural discretion of the Administrative Court of Cassation. When
examining the actual circumstances, interpreting them and relevant
substantive legal norms, drawing conclusions on the correspondence of
actual circumstances to the law norms, the Court examines them for
compliance with the criteria from the list for a certain type of procedural
discretion. Of course, it is not easy to make a comprehensive list and to
describe the criteria of the procedural discretion of the Administrative
Court of Cassation in a certain case, since the actual circumstances of the

19 Paituronsa Lpmmerniyc Metoauka npasosacrocysauss (FOcrinian 2016) 141.

20 Pajturonsa Lpmmerniyc Metoauka npaBosacrocysanns (FOcrinian 2016) 141.

1 Komexkce aJIMIHICTPaTHBHOIO CymOuYMHCTBAa YKpaiuu: 3akoH Ykpainu Bim 06.07.05 p. Ne 2747-1V
(B pemaxriii 3akony Ykpaiau Bix 03.10.17 p. Ne 2147-VI1I1). BimomocTti Bepxosroi Pagu Ykpaiuu. 2017. Ne 48.
C.5.
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case are ambiguous, it is rather difficult to evaluate them, interpret and
compare with the substantiate law norms.

Each criterion of procedural discretion of a certain type is evaluated
both individually and in interrelation and in combination with other
criteria; their relations and meaning for the final procedural resolution is
evaluated. So, can we consider the refusal to open proceedings in an
administrative case as reasonable (closing proceedings in an
administrative case in the appropriate part based on the grounds
stipulated, respectively, by Art. 238, 240 of CAP of Ukraine) (Art. 170,
238, 354 of CAP of Ukraine)?

For example, in relation to the dismissal of an administrative
complaint by the national administrative courts (submitted in accordance
with Art. 2 and Art. 4 of the Code of Administrative Legal Proceedings of
Ukraine)®* on the arbitrary search by the police of a private home and the
payment of moral damage for violation of the home integrity, the
European Court of Human Rights in the case “Kuzmenko against
Ukraine” explained that, taking into account the fact that national courts
refused to consider the applicant’s complaint, referring him to the
procedure that was neither accessible nor capable of bringing to the
immediate and prompt settlement of his civil claim, the applicant was
denied in the right to access to the court in the very essence. There was
respectively a violation of Clause 1 of Art. 6 of the Convention®.

Based on the results of the study described above, the procedural
discretion of the Administrative Court of Cassation of the Supreme Court
can be defined as the freedom of choice by the Administrative Court of
Cassation (administrative court) of one or more procedural resolutions as
defined by actual circumstances, norms of law and judicial practice from
those provided by the norms of the Code of Administrative Legal
Proceedings.

The practice of administrative judicial proceedings objectively
requires not only justification of the types of procedural discretion of the
Administrative Court of Cassation, but also a comprehensive description
of possible algorithms of its procedural actions during the cassation
reconsideration of administrative court resolutions of the first and
appellate instances and the implementation by the Administrative Court of
Cassation of other procedural powers.

22 KozieKe aiMiHICTpaTHBHOTO CyjourHCTBa YKpainu y pegaxuii 1o 15 rpymas 2017 p. (npum. asm.).
% CppaBa «KysbMeHko mpotd Ykpaium» (3asBa Ne 49526/07). Pimenns Bix 9 Gepesus 2017 p.
[Enextponnuii pecypc] — Pexxum mpoctymy: http://hudoc.echr.coe.int/eng?i=001-171782

23



The distinction and justification of the procedural discretion types of
the Administrative Court of Cassation (administrative court) and its
meaning in relation to certain, specific categories of administrative cases
Is urgent and practical.

SUMMARY

To ensure the fulfillment of the task of administrative judicial
procedure, its “flexibility”, the fullest protection and renewal of rights,
freedoms, interests of physical persons (legal entities), the effective
exercise of procedural functions, the administrative courts, as well as the
Administrative Court of Cassation of the Supreme Court, have procedural
powers that they realize at their own discretion. At the same time, the
procedural discretion of the Administrative Court of Cassation of the
Supreme Court can not be unlimited, arbitrary. The above mentioned
discretion (freedom of actions) is determined by the actual circumstances,
the requirements of legislation, judicial practice, and practice of the
European Court on Human Rights.

It should be noted that the necessity for a justified choice is
objectively inherent in the whole process of reviewing and resolving an
administrative case or procedural actions associated with it.

The “own” list of criteria conforms to each type of procedural
discretion of the Administrative Court of Cassation. When examining the
actual circumstances, interpreting them and corresponding substantive
law, drawing conclusions on the correspondence of actual circumstances
to the law norms, the Court examines them for compliance with the
criteria from the list for a certain type of procedural discretion. Definitely,
it is not easy to make a comprehensive list and describe the criteria of
procedural discretion of the Administrative Court of Cassation in a
particular administrative case, since actual circumstances are quite often
ambiguous; it is rather difficult to evaluate, interpret and compare them
with the substantive law norms.
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