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ADAPTATION OF UKRAINIAN LEGISLATION
TO EU LEGISLATION IN THE FIELD OF CONTRACTUAL
INSURANCE RELATIONS

Milovska N. V.

Ukrainian integration into the European Union (hereinafter referred
to as the EU) is impossible without national legislation harmonization
with the EU legislation being mandatory precondition of successful
implementation of European aspirations of our state. However, the
adaptation process, having started from the moment of entering into force
of Partnership and co-operation agreement between the European
communities and their member states, and Ukraine,* according to which
the policy to the harmonization of national legislation with the EU
legislation and law has been proclaimed, is not so easy, taking into
account a large scope of normative material in all primary adaptation
fields, one of them is the field of service provision, including insurance
services.

The daily life of the state in general, as well as its individual people,
Is accompanied by certain risks, that is why insurance as a category
reflecting a special domain of society relations is one of the most efficient
legal instruments ensuring the protection of property interests of natural
persons and legal entities from possible costs and losses, caused by
property damage or loss due to acts of God, road traffic accidents, non-
performance of obligations by counterparties to the agreement etc. At the
same time, insurance as a necessary element of society socio-economic
system is not only an institution of ensuring of property interest renewal
of natural persons and legal entities due to certain life situations connected
with sudden danger, but also one of the most stable source of long-term
investment. It is determined by the fact that today there is a great
necessity in insurance services along with other types of services.

Currently, the legal regulation of relations in insurance service
provision in Ukraine is carried out by Chapter 67 of the Civil Code of

! Tpo parndixamio Yrogm mpo mapTHepCTBO i CIBPOGITHHIITBO Mik YKpaiHO0 i €BpONMeHCHKHMHU
CmiBTOBapUCTBaMH Ta X JepkaBaMmu-uieHaMH: 3akoH Ykpainu Bin 10 muctomama 1994 p. Ne 237/94-BP //
Bimomocti BepxoBHoi Panu Ykpaian. 1994. Ne 46. Cr. 415.
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Ukraine (hereinafter — the CC of Ukraine), § 2 of Chapter 35 of the
Commercial Code of Ukraine , the Law of Ukraine “On Insurance”, other
normative legal acts, by rules of certain types of insurance. Thus,
according to Article 1 of the Law of Ukraine “On Insurance”, insurance
Is a type of civil legal relations for protection of property interests of
natural persons and legal entities in case of occurrence of certain events
(insured events) specified by the insurance contract or current legislation,
at the expense of monetary funds, formed by insurance payments of
natural persons and legal entities (insurance contributions, insurance
premiums) and by income from allocation of money from these funds.

Certainly, in the context of European integration processes, the legal
regulation of insurance relations should also be based on the norms of the
Law of Ukraine “On the National Program for Adaptation of Ukrainian
Legislation to the Law of the European Union™ and recommendations of
such organizations as the International Association of Insurance
Supervisory Bodies on insurance activity, Organization for Economic
Cooperation and Development as well.

A special place in the domain of insurance legal relations is taken by
the EU Directives, which contain norms governing relations of insurance
service provision. Therefore, in 1973 and 1979, EU Life Insurance
Directives (Directive 73/239/EEC and Directive 79/267/EEC), which
have formed the common legal framework for insurance in the EU and are
called “first-generation directives”, were adopted. The next step towards
the development of European insurance legislation was the adoption of
“second-generation directives”, the main goal of which was the
introduction of the principle of freedom as for service provision at the
territory of the EU member states. A “single license” for insurance of
certain categories of risks, the rules for choosing the law applicable to an
insurance contract as well as division of risks for large risks and mass
ones was introduced”.

% Tlpo crpaxysamms: 3akoH Ykpaiuu Bix 7.03.1996 p. // Bizomocti Bepxosuoi Pamu Vkpainn. 1996.
Ne 18. Cr. 78.

3 IIpo 3arampHOAEpX)aBHY TporpamMy aJanTallii 3aKOHOJABCTBAa YKpaiHM JO 3aKOHOJABCTBA
€poneiicbkoro Coro3y: 3akoH Ykpainu Bin 18 Oepesns 2004 p. Ne 1629-1V // Odiniitauit BicHUK YKpaiHu.
2004. Ne 15. Cr. 1028.
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In 1992, the “third-generation directives” came into force for
insurance other than life insurance (92/49/EEC), as well as life insurance
(92/96/EEC). They finally consolidated the principles of freedom of
Institution and freedom of service provision proclaimed in Rome Treaty in
1957°: insured party’s right to choose any insurer registered in any EU
member state as well as insurance companies’ right to conclude insurance
contracts in any EU member state®. Moreover, in the field of insurance,
Directive 2000/26/EC of the European Parliament and of the Council “On
the approximation of the laws of the Member States relating to insurance
against civil liability in respect of the use of motor vehicles holders and
obligation performance concerning insurance of such liability” was
adopted on May 16, 2000,” as well as the Directive 2001/17/EC of the
European Parliament and the Council on reorganization and winding up of
insurance undertakings on March 19, 2001°.

It should be mentioned that the system of European law in general is
a combination of two interrelated legal subsystems — the integration law
and national legislation®. At the same time, the EU law closely interacts
with international law, the norms of which are enshrined in the constituent
treaties on the EU, treaties on the accession of new states to these
associations, agreements concluded by the EU with other subjects of
international law™. Therefore, integration into European and world
insurance markets, proclaimed by a national lawmaker, determines the
influence and the entry of international law into the field of insurance of
our country, absorbing many elements of the world insurance market:
terminology, customs, types, insurance rules, etc.

> JloroBip mpo CTBOpPeHHs: €BPONEHCHKOr0 eKOHOMIUHOTO CIIBTOBApHUCTBA Bim 25 Gepesus 1957 p. //

Indopmauiitno — npaBosa cuctema JITA:EJIT.

Wmenko H. I'. CrpaxoBoe npaBo EC: cucrema, HCTOUYHHKH, OCHOBHBIC HampasieHHs pa3Butui. URL:
http://www.eurasialegal.info/index.php?option=com_content&view=article&id=4542:2015-05-28-11-51-
44&catid=195 2013-02-04-08-49-35&Itemid=2 (nara 3Bepuenns: 04.05.2019).
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On June 27, 2014, the economic part of the “Association Agreement
between Ukraine, on the one hand, and the European Union, the European
Atomic Energy Community and their member states on the other hand”
was signed during the meeting of the EU Council''. Section 1V of this
Agreement contains provisions defining normative-legal framework for
all financial services subject to liberalization (Subsection 6, Financial
Services). The Agreement includes, among others, insurance and
insurance-related services, in particular, insurance mediation to financial
services. On September 16, 2014, the Verkhovna Rada of Ukraine and the
European Parliament simultaneously ratified this Agreement™. So, it is a
source of legal regulation of insurance relations along with the laws of
Ukraine.

Taking into account the provisions of the Association Agreement, the
aim of harmonization of Ukrainian legislation with the EU law in the
insurance field is to provide for an access of all citizens of the EU
member states to the widest range of insurance services and to ensure that
insurance companies authorized to carry out insurance in the EU member
state can operate throughout the EU. In this case, the coordinator of
activities on the single insurance market formation is the European
Insurance Committee, representing all national unions and associations of
insurers™.

A legal instrument mediating the process of providing an insurance
service under the national law and EU law is an insurance contract.
Insurance contracts help in mediation of relations arising between persons
interested in insuring their life, property, liability and other property
interests that do not contradict the current legislation of Ukraine (the
insured party), on the one hand, and those who carry out insurance
(insurers), on the other hand.

In the Civil Code of Ukraine, an individual Chapter 67 is dedicated to
the insurance contract, which contains provisions general to all types of
insurance contracts. Thus, in Article 979 of the Civil Code of Ukraine an
Insurance contract means an agreement whereby one party (the insurer)

" Yroma mpo acoriamito Mixk Ykpainoto, 3 ofHiei croporu, Ta €BporneiichkuM Coro30M, €BPOIEHCHKIM
CrmiBTOBapHCTBOM 3 AaTOMHO eHeprii 1 ixHiMH [epXaBaMu — wieHamu, 3 iHmoi cTtopoHn. URL:
http://www.kmu. gov.ua/ kmu/control/ru/publish/article?art  id=246581344& (nara 3Bepuenns: 04.05.2019).

2 3aemp O. M. PeopMyBanHs {HCTHTYTY CTpaxyBaHHS YKpaiHH 3 ypaxyBaHHSIM IOJOKEHb YTOIM MPO
acomiamito 3 €Bpomeiicekum  Corozom. URL: http://er.nau.edu.ua/ bitstream/NAU (mata 3BepHEHHS:
04.05.2019).

B Jlosx ®. € nunnit cTpaxoBuil puHOK: cTaH Ta nepcrektusr // IN RE. 1999. Ne 4. C. 10.
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undertakes, in case of occurrence of a certain event (the insured event), to
pay to the other party (the insured party) or to another person specified in
the contract, the monetary amount (the insurance payment) and the
insured party undertakes to pay insurance payments and to fulfill other
terms and conditions of the contract. In turn, according to Article 16 of the
Law of Ukraine “On Insurance”, an insurance contract is a written
agreement between the insurer and the insured party, according to which
the insurer undertakes in the event of the insured event to make an
insurance payment to the insured or another person specified in the
insurance contract in whose favor an insurance contract has been
concluded (to provide assistance, to provide service, etc.), and the insured
person undertakes to pay insurance payments within certain time limits
and to comply with other terms of the contract. The general provisions on
insurance apply to various types of insurance contracts in a subsidiary
manner, that is, only if the special rules for these contracts do not provide
otherwise. At the same time, the detailed regulation of insurance relations
does not mean at all that the principle of contract freedom in this field is
limited. Most of the rules governing insurance issues have a dispositive
nature; they act in the event when the parties have not resolved the
relevant issues in a contract.

At the same time, it should be noted that today “the sale of insurance
policies” is spread in practice, in which all the terms and conditions of the
insurance contract are unilaterally provided by the insurer, the so-called
standard forms of the contract (insurance policy) for certain types of
insurance. By purchasing such policy, the insured party agrees to the
proposed conditions and can not offer own terms of the contract*. Thus,
an insurance contract is a type of an adhesion agreement. The EU
legislation also recognizes an insurance contract as a kind of an adhesion
agreement, but at the same time it protects consumers from unfavorable
terms of the insurance contract. Thus, Directive 93/13 of the European
Union law states that “unfair” terms and conditions of a contract
concluded between a service provider and a consumer can not be executed
by force in relation to the consumer (for example, through a court),
provided that such “unfair terms and condition” were not duly agreed
upon by the parties during individual negotiations. The terms and

Y Xapuronos €. O. I{usinsHe mpaBo Ykpainu / €. O. Xapuronos, O. I. Xapurorosa, O. B. Crapues.
Bun. 3-te, mepepo6u. i gomnos. K.: Ictuna, 2011. C. 380.
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conditions of the contract are not recognized as being properly agreed if
the consumer of insurance services has received the previously formed
text of the contract and has not had the opportunity to change its content™.

A feature of the insurance contract is that it belongs to a group of
civil legal contracts on service provision. Common features uniting all
contractual obligations on service provision in a single group are the
object’s features: these are intangible services, and in addition, services
inseparably connected with the personality of the service provider™ (in
our case, the provision of insurance services is inseparably connected with
the insurer’s activity), and the beneficial effect of such activity does not
appear in the form of a certain tangible material result, as in the case with
contractor agreements, but consists in the very process of providing a
service’’. As V. A. Vasiliev rightly notes, when relations in provision of
services lead to establishment of legal rights and obligations and, in this
connection, entry into the field of private law regulation, we can talk
about legally binding relations, the subject of which is the service'®. Thus,
the insurance contract, as an independent type of contract in the group of
contracts on service provision, acts as a legal means to reduce the harmful
effects of accidental circumstances provided in the insurance contract
(destruction of property, loss of working capacity or death of the insured
person, occurrence of other insurance risks). Independence of the
insurance contract is an indicator that allows distinguishing it from others,
externally similar contracts (agency contract, surety contract, contract of
storage, loan, and transportation)™.

The peculiarity of the insurance contract is a list of its essential terms
and conditions defined by law. So, according to Article 982 of the Civil
Code of Ukraine the essential conditions of the insurance contract are: the
subject of the insurance contract, the insured event, the amount of money,
within which the insurer is obliged to pay in case of the insured event
(insured amount), the amount of insurance payment and terms of

!> PerynupoBanue 1oroBopa cTpaxoBaHHs B pamKkax mpasa Espomeiickoro Coroza / CTpaxoBoe mpaso.
1996. Ne 2. C. 46.

1 usinbHe npaBo Ykpainu. OcoGmiea yactuna / 3a pex. O. B. Izepu. K.: FOpinkom Iutep, 2010. C. 318.

Y Banp J. CrpaxoBaue: puHIMNG! 1 npakTrka. M.: HOPMA, 1998. C. 336.

'8 Bacuibera B. A. LIMBinbHO-IIPaBOBE PEry/IIOBAHHS isIBHOCTI 3 HAZAHHS TOCEPEIHMIBKHX TOCIYT:
MoHorpadis. Isano-®pankiBepk: BJIB HIII Ilpukapmarcekoro HamioHadbHOTO YH-Ty iMmMeHI Bacwmis
Credannka, 2006. C. 95.

9 Benoycos E. CymHocTs CTpaxoBaHms (CaMOCTOSATEIBHOCTh CTPAXOBOro 10roBopa) / ITiAnprueMHHITRO,
rocronapcTo i npaso. 2002. Ne 2. C. 23.
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payment, the term of the contract and other conditions specified by acts of
civil law.

According to Article 982 of the Civil Code of Ukraine one of the
most essential conditions of the insurance contract to be agreed
necessarily is its subject matter. Without defining exactly the subject
matter of the insurance contract, it is not possible to determine its legal
nature and content. The lack of a single understanding of the contract
subject matter studied can also cause practical problems, including, in
particular, the possibility of judicial recognition of contracts as not
concluded in which the subject matter has not been clearly defined.

The subject matter of the insurance contract, according to Article 980
of the Civil Code of Ukraine and Article 4 of the Law of Ukraine “On
Insurance”, may be property interests not contradicting the law and are
related to: 1) life, health, working capacity and pension provision
(personal insurance); 2) possession, use and disposal of property (property
insurance); 3) compensation for damage caused by the insured (liability
insurance). However, the determination of the subject matter of this
contract, which is such a feature that allows distinguishing it from other
contracts, has a contradictory nature and scholars’ attitude to such
determination of the subject matter is ambiguous. Researchers often only
state that the subject matter is one of the essential conditions of the
contract, but do not pay due attention to this concept.

The subject matter of any contract is something in which relation
person enters in such legal relations and something that they want to
achieve. The contract subject matter personifies its legal aim by indicating
certain actions with civil law objects (transferring of thing, repairing of a
house, manufacturing of products, providing insurance or other services
etc.)?’. Therefore, the agreement of the parties to the contract is based on
the obligation, which serves as the contract subject matter mediating legal
relations between the insurer and the insured regarding the object of their
rights. For that reason, the insurance contract subject matter is reduced not
only to property interest. The contract subject matter, and more
specifically, the subject of obligation arising from the contract, is actions
(or inaction) that must be performed by the binding party (or, accordingly,
refrain from their performance).

% Crpmxax 1. B. TIpoGneMa BH3HAUCHHS IMOHATTS «IPEAMET A0roBopy» // BicHuk Akamemii MHTHOI
ciryx6u Ykpainu. Cep.: ITpaso. 2010. Ne 2. C. 129.
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In A. A. Telestakova’s opinion, the contract subject matter on service
provision is the service itself**. N. V. Fedorchenko also notes that the
contract subject matter on service provision is the provision of various
services according to customer’s order, therefore, the direct activity
consisting in performance of certain actions or activities by the executor,
as well as the beneficial effect from performance of actions or activities of
the executor (the effect is meant), which never takes the form of a new
thing®. Thus, the insurance contract subject matter is the provision of
Insurance services by the insurer to the insured parties for the protection
of their property interests by making an insurance payment (insurance
compensation) in case of the occurrence of a particular event (the insured
event) associated with causing damage to the insured, the insured person
(in the case of insurance of their life, health, property) or to third parties
(in the case of insurance of civil liability of the insured, the insured
person).

Among the legal acts regulating the relations for service provision in
general, the Law of Ukraine “On Protection of Consumer Rights”
deserves special attention. According to paragraph 17, part 1 of Article 1
of this law, the service is the executor’s activity on provision (transfer) of
material or non-material benefits to the consumer specified by the contract
that is carried out by an individual order of the consumers to meet their
personal needs.

Taking into account that the insurance services according to the Law
of Ukraine “On Financial Services and State Regulation of Markets of
Financial Services” on July 12, 2001% belong to the types of financial
services, their sale is only possible provided that the legal act mentioned is
observed. So, according to part 5 of Article 1 of the Law of Ukraine “On
Financial Services and State Regulation of Markets of Financial Services”
a service is transactions with financial assets carried out in the interests of
third parties at their own expense or at the expense of these persons, and
in cases provided by law — at the expense of borrowed financial funds
from other persons, in order to obtain profit or to maintain the real value
of financial assets.

! TenecrakoBa A. A. IIpaBoBe perymoBaHHs BifHOCHH 3 HajaHHS mocnyr. HaBu. moci6. K.: Ilentp
yaboBoi Jitepatypu, 2010. C. 51.

> Menopuerxo H. B. Jlorosipai 3060B’S3aHHS 3 HAZaHHS MOCIHYT: MPOOIEMH Teopii i MPaKTHKH:
mororpadis. K.: H/II mpuBatHOTO npasa i mianpuemuaninrsa HAIIpH Ykpainn, 2015. C. 160.

% Tpo dinaHCOBI MOCIYTH Ta JepiKaBHE PEryTIOBAHHS PHHKIB ()iHAHCOBHX MOCIyT: 3aKkoH YKpaiHu Bix
12.07.2001 p. // Bizomocti BepxoBnoi Panu Ykpainu. 2002. Ne 1. Cr. 1.
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Attributing insurance services to financial ones corresponds to world
standards. Thus, in the General Agreement on Trade of Services (GATYS)
on April 15, 1994, adopted within the framework of the World Trade
Organization, where Ukraine is a member, there is an Annex on financial
services®’. For the purposes of this Annex, a financial service is any
service of financial nature offered by a financial service supplier of any
member state. Financial services include all insurance services, as well as
services related to insurance, banking and other financial services (except
insurance ones). At the same time, the European Commission, which is
the only body of legislative initiative in the EU, approaches the regulation
of financial services systematically and applies the single term the
“freedom of financial service provision™.

According to the Annex of the General Agreement on Trade of
Services, insurance services include the following: 1) direct insurance
(including co-insurance): life; not related to life insurance, 2) reinsurance
and transfer of part of operations (retrocession), 3) insurance mediation,
such as brokerage and agency services; 4) auxiliary insurance services,
such as consulting, actuarial, risk assessment and claims (losses)
settlement services. For consumer of insurance services, the main services
in this list are direct insurance. In Ukraine, these services are provided on
the basis of an insurance contract. The rest of the services are such
services that ensure a high-quality and guaranteed provision of insurance
protection and serve this process to a certain extent, therefore, they form
the insurance market.

In Article 125 Association Agreements between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community
and their member states, on the other hand, establish the principles of the
regulatory framework for all financial services that are subject to
liberalization and insurance in particular. It should be noted that in this
Agreement, insurance services and their types are fixed in the same
manner as in the Annex to the General Agreement on Trade of Services.

Article 125 of Association Agreements between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community

' TemepanbHa yroja mpo TOpriBmio mocayramu Bim 15.04.1994 p. URL: http:/zakon4.rada.gov.ua/
laws/show/ 981 017/page2 (nara 3Beprenus: 05.05.2019).
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and their member states, on the other hand®, establishes the principles of
regulatory framework for all financial services subject to liberalization
and insurance services in particular. It should be noted that in this
Agreement, insurance services and their types are consolidated in the
same manner as in the Annex to the General Agreement on Trade of
Services. In connection with the above, there is a necessity for
harmonization of national and international normative legal acts
regulating the insurance field, first of all, it refers to the Civil Code of
Ukraine and the Law of Ukraine “On Insurance”, which does not include
the list of insurance services provided in the Agreement.

As O. O. Hamankova notes, the insurance service is the financial
service in a form of legally executed obligations with provision of
insurance protection which is proposed by insurers to potential insured
persons at the market®. According to G. O. lichenko, insurance service is
a set of actions of the debtor (the insurer) aimed at satisfaction of property
and non-property interests of consumers of insurance services in case of
occurrence of certain events (insured events) defined by the insurance
contract, at the expense of monetary funds collected to the insurer’s funds
by the insured persons’ paying of insurance payments and receiving other
income by the insurer from allocation, investment or other use of money
in these funds®’.

The typical features of the insurance service, as one of the types of
financial services, based on the provisions of the current legislation of
Ukraine, are the following: 1) the insurance service is accompanied by
movement of financial assets (money), which provides the performing of
relevant financial transactions by a service provider (insurer) (their
attraction to deposit, in shares, bonds, mortgage certificates, securities
issued by the state and other operations provided for in Article 31 of the
Law of Ukraine “On Insurance”); 2) the insurance service is an action
with financial assets carried out in the interests of third parties; 3) the
insurance service is carried out on a paid basis (payment is made before
service provision); 4) the insurance service is provided on the basis of the

% Yroma mpo acoriamito Mixk YkpaiHoto, 3 ofHiei croporu, Ta €BporneiickuM Coro30M, €BPOIEHCHKIM
CroiBTOBapHCTBOM 3 AaTOMHOI eHeprii 1 ixXHiMH JepkaBaMu—wiIeHamu, 3 iHImoi crtopoHu. URL:
http://www.kmu.gov.ua/ kmu/control/ru/publish/article?art_id=246581344& (nara 3BepHenns: 05.05.2019).

% 'amankosa O. O. Purok CTPaxOBHX MOCIYT YKpaiHU: Teopisi, METOAOJIOT s, mpakTuka: MoHorpadis. K.:
KHEY, 2009. C. 79.

" Inpuenko I. O. [{uBiTEHO-TIPAaBOBUI 3aXUCT MPaB CHOKUBAYiB CTPAXOBUX MOCIYT: aBToped. muc. ...
kasJ. ropu. Hayk: 12.00.03. K., 2016. C. 10.
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insurance contract; 5) the insurance service is a set of financial and
accompanying (consulting, actuarial services, services for settling claims
(losses) services (operations). In this case, taking into account the
provisions of Article 980 of the Civil Code of Ukraine and Article 4 of the
Law of Ukraine “On Insurance”, types of insurance services are as
follows: 1) insurance services in the field of personal insurance, covering
property interests of natural persons in relation to life, health, working
capacity and pension provision; 2) insurance services in the field of
property insurance, where the property interest of the insured is connected
with the possession, use and disposal of property, and 3) insurance
services in the field of liability insurance, providing insurance protection
of property interests, both natural persons and legal entities, connected
with possibility of damage to person or property as well as damage caused
to a legal entity.

Insurance services are the result of a clearly defined circle of subjects
(insurers). The Civil Code of Ukraine defines the insurer as a legal entity
specially created for carrying out insurance activity and obtained a license
for the insurance activity under the established procedure (Part 1 of
Article 984). In order to acquire the status of an insurer, it is necessary to
comply with the requirements established by current legislation. Thus,
insurance activity in Ukraine is carried out, with a few exceptions, by
insurers — residents of Ukraine, which must have at least three participants
in its structure. In order to ensure the insurer’s solvency and executions of
obligations against the insured parties, significant restrictions are imposed
on the subject of the insurer’s activities, types of insurance, the minimum
amount of authorized capital, etc. Thus, the subject of insurer’s activity
may Dbe insurance, reinsurance and financial activities related to the
formation, allocation and management of insurance reserves only®.

In addition to commercial insurance companies, the subjects of
insurance relations are mutual insurance companies. Thus, natural persons
and legal entities for the purpose of insurance protection of their property
interests may create mutual insurance companies (Article 14 of the Law of
Ukraine “On Insurance”), not aimed at obtaining profit, and therefore,
they are not the subjects of entrepreneurial activity. This is the main
difference between a mutual insurance company and a commercial

% [lusinpHe mpaBo Ykpaiuu: migpyunuk: y 2 T. / 3a 3ar. pea. B. I. Bopucosoi, 1. B. CnacuGo-®ateeBoi,
B. JI. SIponbkoro. Kuis: FOpinkom Iurep, 2007. T. 2. C. 328.
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insurance organization, for which the provision of insurance protection is
a means of obtaining profit®.

In the context of the European integration processes taking place in
Ukraine, the European experience of legal regulation of non-commercial
forms of insurance protection is of great importance. Thus, the operation
of mutual insurance companies is regulated by the European Commission
Directives, according to which, licenses are not required for mutual
companies, in particular, if their activities are of local nature and the
annual amount of insurance premiums collected does not exceed 5 million
Euro.*® However, under the legislation of Ukraine, when carrying out
Insurance activities without a license, a mutual insurance company can not
be considered an insurer, since according to Article 2 of the Law of
Ukraine “On Insurance” insurers can be only legal entities in any
organizational legal form that have received a license to carry out
insurance activities. Licensing of mutual insurance companies is
determined by the tasks of the state of preventing the emergence of unfair
insurers at the insurance market and ensuring protection of insured
persons’ interests’’. At the same time, some researchers consider
licensing, the main meaning of which is to control the activities of
insurers, as an inappropriate form for non-profit insurance companies
which fund is formed on the basis of participants’ contributions, and the
activity is based on the principles of joint responsibility of members for its
results and carried out on a nonprofit basis*.

In 2013, the European Commission Advisory Committee presented a
report “On the results of research on current situation and perspectives of
mutual insurance in Europe”, containing proposals for expanding the
activities of mutual companies and their mastering of new sectors in the
field of insurance services®. It should be noted that, at the Western
European insurance market insurance cooperatives also operate along

2 Anamos A. C. IcToprdHi aCIeKTH B3a€MHOTO CTPaxyBaHHs // AKTyasbHi IPOGIEMH JCpKaBH i IpaBa.
2009. Bum. 51. C. 253.

% 3aenp O. M. PehopMyBaHHS iHCTUTYTY CTpaxyBaHHs YKpaiHH 3 ypaXyBaHHSAM IOJIOXKEHb YIOIH PO
acomianiro 3 €sponeiicekum Coro3om // [IpaBoBa pedopma B cydyacHMX yMOBax: AOCATHEHHS 1 NEPCIICKTHBH:
VI Mix#nap. HayK-TIpakT. KoH(. 26 mrotoro 2016 p. T. II. K.: Ham. aBian. yH-T, 2016. C. 265.

3! Minosceka H. B. Koprioparusai BigHOCHHHN y cdepi B3aeMHOro crpaxysauus // IIpaBo i cycmizseTso.
2017. Ne 5-2. C. 84.

%2 TanekoB B. H. B3anmuoe crpaxosanue / B. H. Jlagskos, K. E. Typ6una. M.: Auxu, 2007. C. 55.

% European Parliament resolution of 14 March 2013 with recommendations to the Commission on the
Statute for a European mutual society (2012/2039(INI). URL.: http://ec.europa.eu/enterprise/policies/sme/files/
mutuals/prospects_mutuals_ fin_en.pdf (Last accessed: 05.05.2019).
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with mutual insurance companies, working on the principles of mutual
assistance, solidarity, non-profitability as well. The identity of
organizations mentioned is also confirmed by the creation of the
Association of Mutual Insurers and Insurance Cooperatives in Europe
(AMICE), emerged in 2008 on the basis of merger of the International
Association of Mutual Insurance Companies (AISAM) and the
Association of European Cooperatives and Mutual Insurance Companies
(ACME)*.

The presence of a large number of non-profit insurance organizations
in European countries is determined by the reasons relevant for the
Ukrainian insurance market as well, namely: the necessity to obtain
insurance services at economically reasonable prices by the insured
persons, which is facilitated by absence of a commercial component in
relations between insurance participants; the democracy and transparency
of activities of mutual insurance organizations, the control of which is
exercised by its members; taking of specific risks on insurance, from
which commercial insurance companies refuse, as a rule. At the same
time, as “Strategy for development of the insurance market of Ukraine for
2012 — 2021” states, the national market problems are increasingly
generated by unfair competition, insurance fraud, violation of insurance
legislation, etc®. In spite of this fact, all grounds for the development of
mutual insurance companies exist in Ukraine. Moreover, national scholars
justify the necessity of drafting and adopting the Law “On Mutual
Insurance Companies” by the Verkhovna Rada of Ukraine, which will
provide an opportunity to clearly identify organizational, legal and
economic foundations for their creation and activities®®. Mutual insurance
as an alternative to commercial insurance provided by law should help in

* Mutual Insurance in Figures: Executive summary from the 2010 study produced by AMICE’s
predecessor association, AISAM. Brussels: Association Internationale des Sociétés d’Assurance Mutuelle —
AISAM, 2010.

% Crparerist po3BUTKY cTpaxoBoro puHKy Ykpainu Ha 2012 — 2021 poxu. URL: http://ufu.org.ua/ua/about/
ctivities/strategic_initiatives/5257 (mata 3BeprenHs: 05.05.2019) (3aromoBok 3 ekpany); Tumomenko [. B.
MexaHi3M (yHKIIOHYBaHHS TOBapHCTB B3a€MHOTO CTPaxXyBaHHsS 1 CTPaxOBHUX KOOIIEPATHBIB: INEPCIEKTHUBH
po3BUTKY B YKpaiHi / HaykoBuii BicHuk ITonraBchkoro yHiBepcureTy eKoHOMikH 1 TopriBmi. 2011. Ne 6 (51),
4. 2. ExoHOMIKa, opraHizaiis i ynpasmiaHs mianpuemcteom. C. 177.

% Hasporpkuii C. A. CTpaxoBHii 3aXHCT Y CITbCHKOMY TOCIIOAPCTBI: TEOpisi, METOIOIOTS, PAKTHKA:
aBToped. muc. ... mok. ekoH. Hayk: 08.00.08; Ham. mayk. meHTp «lHCTHTYT arpapHoi ekoHomikn YAAH. K.,
2012. 44 c.; Mauycbekuii B. B. TIpaBoBe peryntoBaHHs CTPaxoBoi AisIbHOCTI B YKpaiHi (rocrnoapchbKo-1npaBoBi
acmekTH): aBToped. auc. ... KaHa. topua. Hayk: 12.00.04. K., 2013. 15 c.; TMamypis H. b. Crpaxosi
MpaBOBiTHOCHHU y cdepi rocmomaproBaHHA: mpoOiemu Teopii i mpaktukw: MoHorpadis. Hixun: TOB
«BunmaBaunreo «Acnekt-Ilomirpady», 2013. 504 c.
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facilitation of real insurance protection of the insured (natural persons and
legal entities) and provide them with quality insurance services.

The second obligatory participant of a contractual insurance
obligation is the insured. The insured are legal entities and legally capable
natural persons who have concluded insurance contracts with insurers or
are the insured in accordance with the current legislation (Part 2, Article
984 of the Civil Code of Ukraine, Article 3 of the Law of Ukraine “On
Insurance”). Some scholars consider the insured as consumers of
Insurance services in contractual insurance relations and accordingly
combine issues of exercise and protection of their rights with the exercise
and protection of consumer rights. The adoption of the Concept for
Protection of Rights of Consumers of Non-Banking Financial Services”
by the Cabinet of Ministers of Ukraine contributed to this to a certain
extent®. A number of international legal instruments regulating consumer
protection issues are adopted, in particular the Consumer Protection
Charter, adopted by the 25th session of the Consultative Assembly of the
European Union on May 17, 1973 (resolution 543)*° and “Guiding
Principles for Protection of Consumer Interests”, approved by The
General Assembly of the United Nations on April 9, 1985 (resolution
39/248)%. The provisions of these international documents were reflected
in the Law of Ukraine “On Protection of Consumer Rights” as well*.

In accordance with clause 22 of Article 1 of the Law of Ukraine “On
Protection of Consumer Rights” a consumer is a natural person who
purchases, orders, uses or intends to purchase or order products for
personal needs not directly related to entrepreneurial activity or
performance of duties of a hired employee.

It follows from this definition of the consumer that the consumer can
be only a natural person — a person who is a participant in civil relations
(thus, it can be both citizens of Ukraine, foreigners and stateless persons).
However, the main criterion for distinguishing the consumer from other
participants in civil legal relations is the goal of acquiring products aimed

%" TIpo cxBanenns Kouuenii 3aXucTy npas CHOKHBAYiB HEGAHKIBCHKUX (HiHAHCOBHX MOCTYT B YKpaiHi:
Posnopsmxenns Kabinery MinictpiB Ykpainu Bix 3.09.2009 p. Ne 1026-p. // Odiuiitanii BicHuk Ykpainu.
2009. Ne 69. C. 30.

% Jlynna 1. O. 3axuct npaB criokuBadis: HaBuaneHuil moci6uuk. K.: Ilentp yaGosoi miteparypn, 2007.
C. 39.

% KepiBHi mpuHIMIM 1S 3aXHCTy iHTepecis croxmupauis. Pesomouis 39/248 Iemepansuoi Acambei
OOH Bixn 09.04.1985 p. URL: http://zakon3.rada.gov.ua/laws/show/995 903 (nara 3Bepuenns: 05.05.2019).

0 TIpo 3axucr npas crioxkunBadis: 3akon Ykpainu Bix 12.05.1991 p. // Binomocti Bepxossoi Pagu YPCP.
1991. Ne 30. Cr. 379.
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at satisfying personal needs not directly related to entrepreneurial activity
or performance of duties of a hired employee.

O. Yu. Cherniak, studying the consumer’s civil legal status in the
context of Ukrainian legislation adaptation to the EU legislation, notes
that in the legislation of some states the concept of “the consumer” is used
without specifying any definitions, in other states this concept is
introduced into legal terminology by judicial practice and/or legal
doctrine. Within the framework of the EU there has been a separate
concept of consumer rights protection, which can operate without
reference to the right of EU member states. Taking into account the
established judicial practice, the consumer is considered from the view of
protection of a weaker party to the contract. Therefore, the consumer, in
the EU law, is recognized as a person (not specified natural person or
legal entity) who purchases goods (services) for use, but not for the
purpose of personal commercial or professional activity*".

At the same time, interpretation of concept of a “consumer” as a
natural person is not solely Ukrainian, but corresponds to the widespread
European practice on this issue. Thus, according to Article 2 of Council
Directive 93/13/EEC on 5 April, 1993 on unfair terms in consumer
contracts, the consumer is any natural person who, in contracts governed
by this Directive, is acting for purposes outside personal professional
activity, business, and profession*. We should note that when comparing
this definition with the definition of the Law of Ukraine “On Protection of
Consumer Rights”, granting a consumer status to a person does not
depend on the nature of their actions performed, but in the Law the
consumer must necessarily order, acquire, use something or intend to do
so. Moreover, the Directive, unlike the Law, provides for a limited
number of non-consumer goals, while all others are considered to be
consumer ones. Therefore, according to the Directive, much more people
will be subject to consumer protection. At present, there is no legal
definition of the term ‘“consumer of insurance services”. Insufficient
determinacy of the consumer legal status of insurance services creates
obstacles in the protection of their rights. This is confirmed by judicial

4 Uepnsak O. 0. [uBigpHO-TIPaBOBUI CTAaTyC CHOXHMBava y KOHTEKCTI afanTarlii 3aKOHOJAaBCTBAa YKpaiH! 10
3akoHOMaBCcTBa €Bporeiickkoro Coro3y: aBroped. auc. .. kana. topua. Hayk: 12.00.03; HaykoBo-mocimimHuii
IHCTHTYT PUBATHOTO IpaBa i mianpuemMuunTBa HarionansHoi akagemii mpaBoBrx Hayk Ykpainu. K., 2011. C. 7.

* Tupextiea Pagn 93/13/€EC i 5.04.1993 «Illofo HeCIpaBeITHBHX yMOB CIOXKHBYHX JOrOBOPIB //
MinictepcrBo toctunii Ykpainu. URL: http://old.minjust.gov.ua/45878 (nara 3sepuenus: 05.05.2019).
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practice of considering civil cases arising from insurance contracts®.
However, in accordance with paragraph 2 of the Resolution of the Plenum
of the Supreme Court of Ukraine “On the practice of considering civil
cases in claims for consumer rights protection”, since the Law of Ukraine
“On Protection of Consumer Rights” does not define certain limits of its
validity, the courts should keep in mind that the relations, regulated by it,
include in particular, those arising from insurance contracts™.

It should be noted that the consumer of insurance services, as it
follows from the Law of Ukraine “On Protection of Consumer Rights”,
may not only be a natural person who acquires or orders a service for
personal needs, but also a natural person who uses such service for these
goals (for example, the insured person or beneficiary). Concluding an
insurance contract in favor of the third person, the insured person is
exactly the user (consumer) of the insurance service, provided that the
insurance contract is aimed at satisfying their personal needs. Moreover,
according to the letter from the Supreme Court of Ukraine of July 19,
2011, the insurance contract gives the third person the right to demand
from the insurer to make an insurance payment in favor of this third
person, that is, it gives the beneficiary the rights of the insured party, but
does not impose on beneficiary obligations of the latter”. Therefore, it is
appropriate to consider the consumer of insurance services as a capable
natural person, who concludes an insurance contract with the insurer, as
well as the natural person in whose interests and in whose favor the
insurance contract is concluded, and who receives the insurance service
necessary for satisfaction of personal needs, not directly related to the
entrepreneurial activity of this natural person or the performance of
natural person’s duties as a hired employee.

The process of providing an insurance service combines the unity,
confrontation and dependence of interests of the parties “insurer — the
insured”. This can be explained by necessity for a balance between
ensuring the financial stability of the insurer on the one hand and

*® Menpuux 3. I1., Pomaniok 5. M. CynoBa mpakTHKa po3riisiy LUBUIBHHMX CIpaB, 10 BUHHKAIOTH 3
JoroBopis crpaxyBanHs // Bicauk Bepxosrnoro Cyny Ykpainu. 2011. Ne 8(132). C. 12-28; Xanuk-ITocnomitax
P. 10. 3axmer mpaB cnoxwuBadiB (iHAHCOBHMX MNOCTyr B YKpaiHi: mpaBoBui aHamiz. K.: HY «Kueo-
MorunsHceka akagemis», 2011. 48 c.

* TIpo npakTHKy pO3risgy HMBUIGHHX CIIPaB 3a MO30BAMH IIPO 3aXHCT MpaB CIIOXKHBAUIB: 3aTB.
ITocranoBoto  Ilnenymy BepxoBHoro Cymy VYkpaimm Big  12.04.1996 p. Ne 5. URL:
http://zakon1.rada.gov.ua/laws/show/v0005700-96 (nara 3Bepuenns: 05.05.2019).

*® Menprnk 3. 1., Pomamiox SI. M. CynoBa mpakTHKa PO3TIALY HUBUIBHUX CHpaB, IO BHHUKAIOTH 3
J0roBOpiB cTpaxyBaHHs // BicHuk BepxoBroro Cyny Ykpainu. 2011. Ne 8 (132). C. 21.
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providing insurance protection to the insured, on the other. The insurers
are interested in minimization of expenses, including at the expense of
reduction of insurance payment, and the insured persons are interested in
obtaining insurance protection in full. It is possible to add to these features
as well that in most cases the consumer of insurance services does not
have special knowledge in the field of providing this type of services.
Therefore, as L. M. Sokil appropriately notes, it is unprofessional status of
the consumer and asymmetry of the parties to the insurance contract that
are those additional arguments determining the need for an additional
protection mechanism of this category of the insured™.

The rights of consumers of insurance services, depending on the
sources of legal regulation, can be classified into: 1) the rights enshrined
in laws (the Civil Code of Ukraine, the Law of Ukraine “On Insurance”,
etc.), 2) the rights enshrined in by-laws (Decrees and Orders of the
Cabinet of Ministers Ukraine, the Decree of the National Commission on
State Regulation in the Field of Markets of Financial Services); 3) rights
enshrined in local acts (Rules of Insurance); 4) rights enshrined in the
insurance contract.

At the stage of concluding the contract, the consumer of insurance
services has the right to necessary, available, reliable and timely
information about the insurance service, ensuring the possibility of
customer’s informed and competent choice. Information must be provided
prior to the purchase of a service. In addition, the right of consumer
insurance services to information does not vanish after the conclusion of
an insurance contract; it exists for the entire duration of the contract.

During the insurance contract validity, the consumer of insurance
services has the right to: proper quality of service; the right not to disclose
information about the customer and customer’s property status, except in
cases established by law; the right to renew the contract in case of
reduction of the insurance risk or increase of the property value; the right
of the insured to initiate the application amendments and additions to this
agreement; the right to receive a duplicate of the insurance contract in
case of its loss; the right to terminate the contract ahead of time in
accordance with the conditions specified by the contract and Insurance

% Coxkin JI. M. TIpo HeOOXiaHICTh yTOYHEHHS MOHSTTS CIIOKMBAY CTPAXOBHX mocyr // dinancy, 06K i
aynut. 2012. Ne 19. C. 183.
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rules; the right to appoint beneficiaries to receive insurance payments or
to change them before the occurrence of an insured event, etc.

After the insured event, the consumer of insurance services has the
right to: timely receiving of insurance payments or insurance indemnity;
the right to reimbursement of expenses incurred by the insured at the
occurrence of an insured event in order to prevent or reduce losses, if it is
provided by terms and conditions of the contract. In turn, in case of
improper performance of the insurance contract, the consumer of
insurance services has the right to judicial protection of violated,
unrecognized or disputed rights or interests, the right to obtain a penalty
(fine) in case of untimely obtaining of insurance payments, etc. In turn,
the improper performance of the consumer insurance contract is the right
to judicial protection of their violated, unrecognized or disputed rights or
interests; the right to obtain a penalty (fine, fine) in case of untimely
insurance payments, etc.

Therefore, considering the above mentioned, it should be noted that
adaptation of Ukrainian legislation to the EU legislation under the
conditions of Euro-integration processes in Ukraine will definitely
contribute to the development of insurance service provision domain,
taking into account the European experience and national peculiarities.
Clear normative-legal basis meeting European standards is extremely
necessary in provision of effective regulation of insurance relations,
strengthening own institutions in the filed of insurance, increasing the
standards of insurance service provision, ensuring the proper protection of
customers’ rights in insurance services etc. The understanding of
significance and complexity of the process, successful use of approaches
and methods of diversity of European legal field as well as taking into
account the experience of the EU member states in this field will bring a
necessary positive result.
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