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INTRODUCTION

The Government approved and published the Concept for the
creation of a state system for the protection of critical infrastructure of
Ukraine developed by the Ministry of Economic Development and Trade
together with the National Institute for Strategic Studies and the Security
Service of Ukraine Ne 1009-r on December 6, 2017. By virtue of this
Concept, the main directions, mechanisms and terms of complex legal
regulation for the protection of critical infrastructure and the
establishment of a public administration system in the field of its
protection are defined. The implementation of the Concept is designed for
a ten-year period (from 2017 to 2027) and combines institutional and
organizational changes to the existing system of protection of critical
infrastructure, as well as legal changes in national legislation.

The monograph “Formation and Prospects for the Development of
the National System for the Protection of Critical Infrastructure in
Ukraine” consolidates the priority of protecting critical infrastructure in
the state, which will provide the society with basic scientific information
as for normative-legal regulation of protection for systems and the above-
mentioned objects. Scientific study of the main fields of development and
the proposed protection systems are aimed at ensuring critical
infrastructure sustainability against the threats of all kinds, which is of
great importance for the economy and industry, society functioning and
population safety.

Maintenance of vital social functions is one of the priority functions
of the state. Therefore, it is necessary to determine compulsory tools in
the national legislation currently used by European countries to effectively
protect critical infrastructure. In view of that, consolidation of effective
norms protecting the critical infrastructure objects is required in Ukraine.

The publication provides information related to the establishment and
development of the national critical infrastructure protection system in
Ukraine, the disclosure of which will help to realize and understand the
nature of the above-mentioned issue.
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PRECONDITIONS OF SUBJECTIVE RIGHTS PROTECTION
IN NATIONAL ADMINISTRATIVE LEGAL PROCEEDING

Bevzenko V. M.

1. From the History of National Administrative Legal Thought

Complicated political-state and public events having taken place at
the beginning of 20" century at the Ukrainian territories, left behind
terrible outcomes and changed national system of law for a long time,
defining the purpose of legal science and legislation as well as their
content in a fundamentally different way as it was accepted in a civilized
world.

It should be recognized that a unified European-wide legal space
where Ukrainian science, legislation and legal practice were created,
stopped it existence after Soviet power regime establishment at the
Eastern-European territories. At least for the next 70 years in USSR the
party ideology, absolute and total subordination of all society members to
the administrative orders of Bolshevik party and the state mechanism
established by them were dominant rather than rights and freedoms of a
person as well as the supremacy of law. Progressive teachings about
legitimacy of law and legal acts, relations between the person and the
state, its authorities, were absolutely put aside and undeservedly forgotten.
Legal acts and their drafts, prepared at the beginning of Ukrainian
statehood formation in the 20™ century, were either lost or fundamentally
refused by a new power.

As a result, the Ukrainian administrative legal thought was
regressive, with a few decades of delay in the development, comparing to
the administrative law of Germany, France, the United States of America
and many other civilized states of the world with perfect democracy and
the law system.

The long-term oblivion experienced by the national legal thought
turned out to be too big challenge for it, and the outcomes were so severe
that only now scientists are beginning to find invaluable treasures of
Ukrainian legal science and legislation, having not only historical, but



also practical value. After all, they can be used to approve new and to
improve existing normative acts of modern Ukraine.

However sad and even dangerous it might be, the Soviet distorted
perception of administrative law, its purpose and content has continued to
expand already in the modern Ukrainian legal community. Quite
unsuitable for use, and even more for development, the old traditions of
the era of administrative law decline distort the objective perception of
administrative-legal categories, their interpretation and application.

In particular, among the administrative-legal problems that
administrative courts are now trying to overcome — the definition of the
content and criteria of administrative jurisdiction, its differentiation from
other court jurisdictions, the grounds and limits of interference of
administrative courts in the administrative discretion of public
administration subjects, the definition of administrative agreement and
their differentiation from the rest of private-contractual instruments of the
activity of the public administration subjects, the grounds and justification
of the evaluation of administrative acts in the administrative the courts
and their correlation with other instruments of public administration, as
well as with other documents of a legal nature.

However, more than ever in time, not only the reinterpretation of the
fundamental concepts and categories of administrative law but new tasks
have arisen in the front of national law science and legislation, objectively
resulted from social and state progress. First of all, the need to justify and
resolve new public relations has appeared.

So, we can say about continuity and rapid pace of the development of
administrative-legal relations, the renewal of principles for the public
authorities’ activities.

For example, in administrative law contractual and service
institutions, the existence of administrative-legal relations between private
persons, without participation of public administration has been
recognized; the instruments of administrative-legal dispute resolution by
mediation are being developed; the development of studying about public
property is prospective and urgent.

It should be kept in mind that the European Union law and procedure
influence the national administrative law and procedure, the European
administrative space at the same time continually is expanding on national
administrative law and procedure of Ukraine. Until recently unknown or



forgotten branches of administrative law are rapidly forming and
developing: administrative and commercial law, municipal law, police
law, public service law, and town planning law, telecommunications law,
atomic law, environmental law, and many others.

Having declared the focus of public-state ideology on, in particular, a
new understanding of the purpose and content of administrative law, the
Ukrainian scientific community of law will have to propose a new model
of teaching administrative law, its practical realization and legislative
implementation.

In many aspects, the works of scientists who, despite the artificial
ideological divisions of people and states, being within a single
administrative-legal space, continued to develop the classical science of
administrative law, preserving and multiplying its best traditions, could
have played the decisive role in the final formation of a new teaching of
national administrative law.

Many glorious descendants of the Ukrainian land, even under
difficult living conditions and far beyond the borders of the Motherland,
continued the persistent scientific research, teaching and public activities
in the field of law. Among the prominent legal scholars of Ukrainian
origin who devoted themselves to the study of administrative law and
procedure essence — the world’s best known and unknown in Ukraine —
Yuri Lukich Paneyko. His works, the opinions expressed in them, and the
provided scientific surveys corresponded to the general ideological
orientation of the European countries’ administrative law, in particular
Germany, Poland, France, in the context of his best achievements. It is
easy to be sure in the progressive nature of scientific achievements
presented in Yuri Paneyko’s works, if comparing them with the modern
Common administrative law of Germany.

It is also clear that although in the 20 years of the 20th century, the
liberation state competition for independent Ukraine tragically ceased, but
scientific and legislative work on the development and implementation of
the administrative justice national institution continued. Almost at the
same time, with the establishment of Soviet power at the Ukrainian
territory, active law-making work continued abroad.

After the Ukrainian state decline in the 20s of the last century, the
most important centers of Ukrainian emigration (representatives of the
government and the army, politicians and culture) were Prague, Warsaw,



Vienna, Berlin, and Paris. Many Ukrainians from the Naddniprianshyna
were in Poland, Czechoslovakia, Romania, Yugoslavia, Bulgaria, Italy,
and Belgium.

The destiny of Ukrainian emigrants was hard, they experienced
numerous challenges in their life, and the activity of representatives of
socio-political layers manifested in different ways and had different
results. The Ukrainian emigration’s activity resulted in documents and
books that were stored in the State Scientific Archival Library of Kyiv.
The draft law “On Courts of Administrative Cases” of the Ukrainian
People’s Republic of 1932 was among the documents, first discovered in
2004.

The result of the next search was the discovery of the draft of
Administrative Code of the Ukrainian People’s Republic of 1932 in June
2013 and the draft of Provisional Judicial system of the Ukrainian
People’s Republic of 1931 prepared by representatives of the Ukrainian
Diaspora in the 20-30s of the 20th century. These drafts concern the field
of administrative law and the judicial system, published in the form of
notebooks (collections), named in accordance with their content “Draft ...”
and “Motives to the draft ...”.

It is interesting that three documents together — the Draft of
Administrative Code of the Ukrainian People’s Republic of 1932, the
Draft of Provisional Judicial System of the Ukrainian People’s Republic
of 1931, the Draft Law on Courts in Administrative cases in the UPR of
1932 — form a peculiar, complete “set” of acts combining with each other,
exhaustively regulates and protects the relations between a person and
public authority.

The Draft of Administrative Code of the Ukrainian People’s Republic
contained a description of the rules of human behavior and subjects of
public administration (settled administrative-legal relations between
them).

The Draft of Provisional Judicial system of the UPR established the
system and the internal structure of republic courts, which should protect
public rights and verify the legality of exercise of the public
administration subjects’ powers executed in accordance with the
Administrative Code. According to the Law on Courts in Administrative
Cases, legal proceedings should be exercised concerning a person’s claim
against a representative of public authority.



The Administrative Code of the UPR of 1932 contained elements of
modern administrative law and legislation. As a matter of fact, this Code
Is one of the first in the world and national legal history procedural act,
which describes the relationship between a person and public
administration subjects.

The law on courts in administrative cases was nothing else but a
perfect at that time, procedural code, which described the sequence and
peculiarities of the implementation of administrative legal proceedings.
The ideology of this Law, its content, peculiarities of the norm
presentation, institutions, and stages are very similar to the content of the
Code of Administrative Legal Proceedings of Ukraine in 2005, 2017.

Thus, in the 20-30s of the 20th century, Ukrainian people, in addition
to one of the world’s first constitutions and the Administrative Code, had
a complete Code of Legal Proceedings in administrative cases.

The Provisional Judicial System of the UPR provided that a judicial
system was built based on the principles of hierarchy, specialization and
territoriality; common courts had to start working (considered civil and
criminal cases), social courts (“Courts of Labor”).

On can definitely state that these documents describe a complete and
self-sufficient mechanism for the implementation and protection of public
human rights in relations with the subjects of public administration. We
believe that these documents were a successful practical implementation
of progressive ideas and provisions of the science of administrative
(police) law and administrative procedure of that time. Unfortunately,
some provisions of these progressive documents was not only
implemented, but were absolutely refused in Soviet Ukraine and
undeservedly forgotten.

Using these documents as the examples made by the UPR
representatives, we can observe a natural, logical and so necessary
combination of three branches of legal activity for the society and the
state, namely, research, law-making and law enforcement.

After all, unlike democratic Ukraine, the full implementation and
realization of legal activity in the Soviet Ukraine, in particular, in the field
of administrative law and procedure did not take place ... On the pages of
documents, an ideological purpose is revealed, showing the intentions of
the UPR representatives in exile: “With the end of Russian occupation the
issue of implementation of the legal system in the state and public life will



arise in front of Ukraine. One should hope that the Ukrainian law-making
idea in this regard will follow the example of the West and will be
preceded by the need for the organization of administrative justice as the
only true guarantee of this system”.

Analyzing these historical memorial documents, the question
naturally arises whether it is ready and if so, then to what extent a modern
Ukrainian legal and scientific thought is ready to not only perceive the
best experience of subjects of public administration activity,
administrative justice, but also to implement and develop progressive
achievements of European administrative-legal and administrative-
procedural science and practice.

National history should not only be known and respected, but its
achievements must also be used purposefully and consistently. Many
answers to questions about administrative jurisdiction, the scope of
administrative law, and other disputed topics discussed by the legal
community, in fact, were comprehensively substantiated in the 19th and
20th centuries.

2. Why is it impossible to appeal to administrative court only because
you do not like the authorities’ decision?

Administrative justice is an effective instrument for protecting rights
violated by public authorities, but it should be properly applied. There are
legally provided preconditions where administrative proceedings are
being conducted in order to protect human rights.

This does not mean that there may be the cases where administrative
proceedings will not work in the event of subjective law violation.
Administrative courts are obliged to protect a person, to renew their
rights, but unfortunately, plaintiffs are often unaware of the preconditions
for appealing to court and do not always understand where there is
actually a violation and where there is no. But they look forward to
judicial protection, which is impossible, because the underlying
preconditions for appeal to an administrative court or satisfaction of
claims have not been taken into account. Then the courts must refuse to
open the proceedings.

Part 1, Article 2 of the Code of Administrative Legal Proceedings of
Ukraine contains preconditions for appeal to the administrative court.



What must exactly be considered? First of all, there must be public-
legal relations, namely, objectively existing public relations, regulated by
the norms of law between the plaintiff and the defendant.

It is not about any legal relations, but only about public-legal
(administrative-legal) relations. It is impossible to appeal to an
administrative court without them. It is in this fact where the idea of
subjective judicial control manifests itself, that is, the court controls what
has actually happened.

One of the mandatory preconditions is the existence of a violated
right.

For example, a man disputes a council decision, believing that an
allocated land plot is insufficient, while the local council has allocated this
plot to his wife. The administrative court will refuse the man in
satisfaction of his claim, as he was wrong, believing that he has certain
rights to this plot.

The list of preconditions for appeal to the administrative court should
include the subjects of power authorities. If there are relations, but there
IS no subject of power authorities, then there is more likely to be no
administrative-legal relations. If such legal relations do not have a
representative of public authority, administrative courts will not carry out
a protective function.

One can often observe when a subject of power authorities exercises
not public-powerful, but private powers. For example, we have a law on
public procurement. Public procurement is made up of two consecutive
legal relations. Number one is competitive relations when the winner is
announced and determined. This is, of course, an administrative law, and
such legal relations are a common and permanent object of judicial
control of administrative courts. The second type of legal relations in
public procurement begins from the moment when the winner is
determined and an agreement on the provision of services or the purchase
of goods is made. These are private-legal relations, which are the subject
to court examination in accordance with the rules of the Civil Procedural
Code of Ukraine or the Commercial Procedural Code of Ukraine.

A lot of discussions arise about the nature of the Public Council of
Good Faith. When people say that this is the subject of power authorities,
they refer to clause 9, part 1, Art. 19 of the Code of Administrative Legal
Proceedings of Ukraine, according to which disputes concerning the appeal



of decisions of attestation, competition, medical and social expert
commissions and other similar bodies are administrative jurisdiction. The
Public Council of Good Faith is referred precisely to “other similar bodies™.
But the phrase “council of good faith” is preceded by such an adjective as
“public”. It is immediately apparent that this council belongs to the publicity.
Is the publicity a public authority or not? Is this power at all?

However, this is a completely different topic, and at present we are
talking about the preconditions for appeals to administrative courts. These
preconditions must be taken into account and you will definitely obtain a
worthy legal protection.

3. Public Authority as a Criterion of Administrative Jurisdiction

There are many manifestations of public authority and they are
different, so for a successful appeal to the administrative court with a
claim, it is necessary to correctly determine whether there has been a
violation of subjective law by a representative of public authority exactly.

The task of administrative courts is to verify the legality and
reasonability of any manifestations of public authority having an
administrative-legal nature. As a general rule, the jurisdiction of
administrative courts does not apply to legal disputes in which there are
no subjects of public authority. Almost the only exception to the rule of
judicial control of administrative courts under the subjects of authority is
administrative and legal relations without the subjects of power
authorities, with the participation of only physical persons or legal
entities.

First of all, we have to find out what public authority is? It is
characterized by the ability to influence the behavior of people by making
the appropriate decision, performing activities or reaching the predicted
state of public relations. Volitional decision of the representative of public
authority extends to people, manifesting in the possession of the material
world objects. For example, an order for dismissal from the public
service, an administrative act on the disposal of minerals, land plots,
monetary assets, property complexes, objects of public property, etc.

Public authority

Public authority is recognized by society, citizens of Ukraine, or a
significant part of this population. The publicity of authorities is ensured
by binding resolutions, the legal force of which extends to participants in



public relations. If these resolutions are not carried out voluntarily, then
state coercion (criminal, criminal procedure, administrative coercion) is
applied to those to whom such will is directed. Therefore, a subject that
avoids proper execution of the decision will be forced to execute it, since
public authorities are empowered to use state coercion. In particular, the
Code of Administrative Legal Proceedings of Ukraine has regulated
measures of procedural coercion (Articles 144-149).

The next feature of public authority is that the subjects of public
authority are provided with the necessary resources such as financial,
material resources, and personnel. Moreover, people hired by public
authority at the positions, undergo vocational training and retraining.

We have to include an official nature in the features of public
authority. Thus, the Parliament, the Government, the judicial power are
recognized by the Constitution, provided by laws, act on the basis of laws,
have special external features. For example, the symbols of the judicial
power such as the mantle, and the badge are stated in the Law of Ukraine
“On the Judicial System and the Status of Judges”.

The next feature of public authority is its relative autonomy. The
subjects of public authority are separated from each other
organizationally.

Therefore, the conclusion whether we deal with a subject of power
authority, or with any other subject-holder of private authority, can only
be done when we thoroughly analyze the features of public authority. If
there is no compulsory, the most approximate set of features of public
authority, and only one of the above features is available, one can be
misled in determining the nature of one or another participant in disputed
legal relations, defining the subject as the implementer of public authority
by mistake, and indicating that the public legal relations are present.

In the Code of Administrative Legal Proceedings of Ukraine,
representatives of public authority are defined as subjects of power
authorities (clause 7, part 1, Art. 4). Taking into account that the concept
of “a subject of power authorities” provided by the Code of
Administrative Legal Proceedings of Ukraine is not sufficiently perfect
and evaluative in its essence, it is sometimes unreasonable to identify this
subject with the participants of public relations who are not holders of
public authorities. On the contrary, we must clearly understand who such
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subject is, by what power is characterized, when the power is public and
In which particular subjects this public authority is personified.

There are several types of subjects of power authorities —
representatives of public authority. Such authorities are, in particular, state
authorities, state bodies (the Security Service of Ukraine, the Central
Election Commission, the High Qualifications Commission of Judges of
Ukraine, the national commissions in the market of natural monopolies,
etc.), the authorities of the Autonomous Republic of Crimea, local self-
government bodies (Articles 6, 19, 75, 113, 118, 124, 125 of the
Constitution of Ukraine, clause 7, part 1, Art. 4 of the Code of
Administrative Legal Proceedings of Ukraine), etc.

A special representative of public power is the National Bank of
Ukraine, which, although not in the system of state authorities, state
bodies, but in accordance with the Law “On the National Bank of
Ukraine” is the central bank of Ukraine, a special central state authority
(Article 2). Due to its competence, status and instruments applied to it, the
National Bank of Ukraine should be recognized as a public authority,
although its main function is to ensure the stability of the monetary unit of
Ukraine (Art. 6 of the Law of Ukraine “On the National Bank of
Ukraine™).

Representatives of public authority are also the Verkhovna Rada of
the Autonomous Republic of Crimea, the Council of Ministers of the
Autonomous Republic of Crimea, ministries and republican committees,
provided by the Constitution of the Autonomous Republic of Crimea.

A representative of public authority is also the local self-government
bodies, which are the closest to people, with which a considerable number
of administrative disputes appears resolved by administrative courts.

Another specific entity created by the state to carry out its functions
is the Deposit Guarantee Fund of Physical Persons. This is the holder of
authority, as the state legislatively defined the scope of competence, task
and purpose of this Fund, gave it powers to dispose, make decisions at its
discretion. Although it is not a state establishment and such Fund is an
institution that performs special functions in the field of guaranteeing
deposits of individuals and the withdrawal of insolvent banks from the
market and liquidation of banks in cases established by this Law (Art. 3, 4
of the Law of Ukraine “On Deposit Guarantee System of individuals”), it
Is a fully-functional subject of power authorities.
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Conducting state control over property, real estate objects, money
does not mean that the state acts as a subject of private law in these cases.
Such activity of the state, if it is based on the provisions of administrative
legislation with an external manifestation of administrative competence, is
always administrative. And in this activity public authority is manifested.

Therefore, all subjects of power authorities personify public authority
in Ukraine.

At the same time, it is worth drawing attention to three objective
circumstances.

First of all, the list of subjects of authority, indicated in Clause 7,
Part 1, Art. 4 of the Code of Administrative Legal Proceedings of Ukraine
IS not complete, since other entities of authority, not provided by this
norm, can enter into administrative-legal relations too. For example, such
subjects of power authorities include a military unit, a customs, a border
detachment, etc. Therefore, it is obvious that the norms of the Code of
Administrative Legal Proceedings of Ukraine, other national legislation
determine the organizational legal form, legal status of other subjects of
power authorities as well. Such subjects, for example, are the National
Commission for Rehabilitation (Clause 13, Part 1, Art. 19 of the CAP of
Ukraine), the bodies of state border security of the State Border Security
Service of Ukraine (Art. 10 of the Law of Ukraine “On the State Border
Security Service of Ukraine™).

Secondly, the exercise of public authority functions, in addition to the
subjects of power authorities, can be delegated to other entities, in
particular, representatives of self-governing professions. The state can
delegate its public authorities to self-governing structures, authorized
subjects, which will partially perform these functions following the
instructions of the state. There are many such authorized subjects which
representatives are self-governing professions such as notaries, advocates,
insolvency officials, representatives of customs brokers, auditors, etc.

As holders of a certain amount of public authorities, it is necessary to
distinguish the organizations of these self-governing professions, which
ensure their functioning, control the qualification and discipline, in
particular, they are the Audit Chamber of Ukraine, the Notary Chamber of
Ukraine, the Qualification-Disciplinary Commission of Advocates, etc.

Thirdly, the subjects of power authorities, exercising the powers
provided in the norms of the Civil Code of Ukraine (Articles 2, 167-173),
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are parties to private-legal relations. It is obvious that such relations do
not apply to the jurisdiction of administrative courts. The evaluation of
both the nature of the law norms and disputed legal relations allows
making the correct conclusion at the end, whether the subject of authority
exercised public authority and whether this dispute belongs to jurisdiction
of the administrative court.

Thus, public power in Ukraine is represented by a multi-branching
system of subjects of authority, which differ in organizational-legal form,
scope of authority and purpose of activity. Therefore, it is worth
suggesting a classification of subjects of authority for a correct and
substantiated conclusion about the subject of authority and its
differentiation from entities that do not exercise public authorities.

The first group is the subjects of power authorities with the status of a
legal entity. These are already mentioned state power bodies, state bodies,
the National Bank of Ukraine, public law funds, the authorities of the
Autonomous Republic of Crimea, local self-government bodies, etc.
However, it should be emphasized that these subjects are so ambiguous.
Inside the entity itself, another public authority representative may also be
formed, for example, the apparatus or secretariat of the state authority,
which will be defined as the legal entity in the regulations. Such
representative, for example, is the Staff of the Verkhovna Rada of Ukraine
(clauses 1, 5 of the Regulations on the Staff of the Verkhovna Rada of
Ukraine). Such organizational entities are full participants in
administrative-legal relations, which can be a subject for examination in
administrative courts.

The second group is the subjects of power authorities without the
status of a legal entity. In order to better understand what this subject is, it
Is worth referring to clause 9, part 1, Art. 19 of the CAP of Ukraine,
dealing with various competition commissions. For example, many
administrative cases arise due to the conclusions of attestation
commissions, medical and social expert commissions. | should warn that
this legislative provision does not mean that any collective entity will
necessarily be the subject of power authorities. When it comes to
collective entity, it should be examined from the point of view of the
nature and external manifestations of public authority.

There are two types of subjects of power authorities without the
status of a legal entity:

13



 Organizational independent subjects of power authorities without
the status of a legal entity, such as medical and social expert commissions;

* Subjects of power authorities without a status of a legal entity that
are in the organizational structure of another subject of authority, for
example, the Disciplinary Chamber of the High Council for Justice.

The third group is the individual (personified) subjects of power
authorities. This is a certain person — an official, a servant of the subject
of authorities with the status of a legal entity.

Such subject of power authorities may be the head (except for
political positions) of the subject of authorities, representatives of local
self-government bodies, who are in positions, representatives of the state
service.

Evaluating the classification of subjects of power authorities,
attention should be paid to a group of subjects, which, although they are
not subjects of authorities, but who are delegated authorities to exercise
public authority. Such subjects are self-governing professions, their
organizations, acting on the basis, within the limits and in the manner
prescribed by administrative law. That is, if a private notary acts in
accordance with the provisions of the Law of Ukraine “On the state
registration of material rights to immovable property and their
encumbrances”, it implements administrative competence. The phrase
“state registration” indicates the administrative-legal nature of the
subject’s activity.

Therefore, in order to determine the belonging of legal dispute to the
jurisdiction of administrative court correctly, it is necessary to make sure
that the representative of public authority takes part in a disputed legal
relations, that is, the subject of power authorities of a certain type or the
subject of delegated authority (the holder of public authority) determined
by law (by legislation) which carries out administrative powers in such
legal relations.

4. Administrative Jurisdiction: Essence, Criteria and Limits

Although the advanced ideas of administrative justice in Ukraine in
fact began to be implemented in 2005, and over the years, the pace of
formation and development of this democratic institute only grew, but
despite all measures, many theoretical and applied challenges were the
essential companions of national administrative justice. The most
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discussed and causing sharp contradictions in the legal community is the
subject of administrative jurisdiction, the definition of nature of disputed
legal relations, and the differentiation of the court competence as for
consideration and resolution of public-legal disputes.

With the beginning of work of the Supreme Court on December 15,
2017, challenges were not overcome, including the justification of
administrative jurisdiction content, they were only aggravated, took more
extensive dimensions, and in turn, resulted in the negative consequences
of their existence.

The same as fifteen years ago, proper scientific justification and
verification of practice require the essence, criteria and limits of
administrative jurisdiction. We should clarify the nature of
administrative jurisdiction and its criteria...

It is essential that awareness, critical perception, research and proper
implementation of these criteria will result in correct definition of legal
dispute nature, justified appeal to administrative court for the protection of
rights, freedoms and interests.

Article 124 of the Constitution of Ukraine stipulates that the
jurisdiction of courts extends to any legal dispute. Obviously, such
disputes are considered, in particular, by administrative courts in
accordance with the Code of Administrative Legal Proceedings of
Ukraine. But the fact that legal disputes do not always have an obvious
branch nature complicates the consideration and resolution of such
disputes. When we talk about legal dispute, we often deal with a rather
heterogeneous and uncertain legal phenomenon. And this explains such
circumstance that the topic of administrative jurisdiction definition,
differentiating it from other jurisdictions — economic, criminal, and civil —
has been, perhaps, the most disputed, it is so now, and obviously, will last
for a long time.

Many legal relations arising in society may have a “mixed” nature;
private-public legal relations are widespread. These legal relations arise
with the participation of holders of various powers such as civil,
economic, administrative, criminal and criminal-procedural, constitutional
powers. Relations that we try to relate to a specific court jurisdiction may
be regulated by several different legal acts. Relations arise in relation to
different objects and for different reasons. All these are: subjects, law
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norms, and the basis for the emergence of these public relations determine
the complexity of a specific court jurisdiction definition.

Accordingly, we can not always clearly say whether a dispute
belongs to the jurisdiction of an administrative court. But at the same
time, national legislation stipulates that under all circumstances and
conditions it is necessary to determine where there is an administrative
dispute, and, where there is no.

The correct definition of court jurisdiction and the nature (type) of
legal relations will directly determine the success, prospects,
completeness and effectiveness of the protection of rights of a person,
who appeals for protection to the court.

Responsibility for determining the court jurisdiction, justification for
referring a particular case to jurisdiction of a particular court is the
responsibility of courts themselves. In particular, the Supreme Court
should formulate its practice in such a way that society, the participants in
legal relations, the parties, and other courts could understand by what
criteria (indicators) we could refer one or other disputes to administrative
jurisdiction.

Based on a critical analysis of provisions of the administrative-legal
relations, Common Administrative Law, national legislation, and
conclusions of legal science and methodology, five criteria should be
proposed, on the basis of which the disputes can be recognized as
appropriate to cases governed by the jurisdiction of administrative courts.
The reasonability and effectiveness of criteria of administrative
jurisdiction are proved and tested by practice, namely, by the activity of
subjects of public administration as well as judicial practice.

We will study the criteria of administrative jurisdiction step-by-step.

5. The first criterion of administrative jurisdiction is the subject of
power authorities, present in public relations of disputed nature

It is necessary to make some remarks as for the subject of authorities
as a criterion of administrative jurisdiction.

The first remark concerns the fact that under the civil law the holders
of civil rights have civil authorities. They may be participants in private
legal relations. If the subject of authority is a party to the purchase and
sales agreement, then it is obvious that such relations will not be
administrative and legal, and the dispute arising out of such legal relations
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will be considered and resolved according to the rules of the Civil
Procedural Code of Ukraine. Only exercise of administrative powers by
the subject of power authorities, subject’s application of instruments of
activity on the basis of these powers (normative acts, administrative acts,
and administrative agreements) will cause the formation of
administrative-legal relations.

The second remark is that a small number of administrative-legal
relations arise without the participation of the subject of power authorities.
Judicial practice knows cases related to access to public information,
where its administrators may be individuals or legal entities of private
law. In such legal relations, one of their participants have the right to the
requested information, other public information providers (not necessarily
the subjects of authority) bear obligations to distribute such information.
This includes, in particular, information on natural environment
conditions. Such legal relations can be formed without the participation of
the subject of authority.

The concept of the subject of power authorities provided by clause 7,
Art. 4 of the CAP of Ukraine a law-maker has formulated very
approximately, only listing those who belong to the subjects of power
authorities. This norm mentions that such subjects are state power
authorities, local self-government bodies, officials and officers. However,
there have been many other holders of public authority that are the
subjects of power authorities by nature but they have been left outside the
list provided by clause 7, Art. 4 of the CAP of Ukraine. And when the
dispute arises and it is necessary to determine whether administrative
jurisdiction is present or not, the participants of disputed legal relations
such as the court, parties, and advocates can not always say definitely that
a certain institution is the subject of authority.

A comprehensive list of subjects of power authorities can be
represented by such a universal classification of these subjects:

— Subjects of power authorities having legal status — in particular,
state power bodies, state bodies, local self-government bodies, etc.;

— Entities which do not have the status of a legal entity, collective
establishments — in particular, attestation, competition, medical and social
expert commissions;

— Individual subjects of power authorities — officials and officers of
public authorities, state bodies, local self-government bodies.
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The second criterion of administrative jurisdiction is
administrative-legal relations (public-legal relations). If we draw attention
to some norms of the CAP (in particular, Articles 2, 4, 5, 19), then we will
see that a law-maker uses the concept of “legal relations”, “relations”,
“public relations”. It is obvious that for the proper functioning and
application of administrative justice in Ukraine, it is necessary to ensure
that exactly the administrative-legal relations have been formed.

A law-maker put an approximate list of such relations in Art. 19 of
the CAP of Ukraine. However, it does not cover all objectively existing
and possible administrative-legal relations. But such description does not
indicate all existing administrative-legal relations. In general, legal
relations are administrative, if they are governed by administrative law. If
a conflict arises, one should find a law (normative act) governing these
public relations. It is worth keeping in mind that the administrative law
norm may be imperative, binding, compulsory, and prohibitive. An
example of such norm is, in particular, clause 1 of Art. 11 of the Law of
Ukraine “On state registration of property rights to immovable property
and their encumbrances” — “The state registrar makes decisions
independently based on consideration of applications in the field of state
registration of rights”.

In addition, the norm is administrative, if it provides for a certain
monopoly of a public authority representative for one or another activity,
and no alternative is foreseen, but only a certain type of behavior of the
subject is determined. For example, the norms of pension law stipulate
that for determination, recalculation and establishment of a pension one
should apply exclusively to the bodies of the Pension Fund of Ukraine.
Typical norms of administrative law, for example, are also the norms of
the Tax Code of Ukraine, norms of laws on public service, etc.

As for the administrative-legal relations themselves, first of all, those
relations arise from the initiative of physical persons and legal entities that
appeal to the subject of power authorities to exercise their rights,
freedoms or interests. A person, citizen appeals to the subject of power
authorities to exercise the rights guaranteed in Section 2 “Rights,
freedoms and duties of a person and a citizen” of the Constitution of
Ukraine. Constitutional law is always implemented through an
administrative procedure, through the appeal of a person to the subject of
authority. This is one of the most widespread types of administrative-legal
relations, and the purpose of the state, state bodies in the society is
revealed through this type of administrative-legal relations — “A person,
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they life and health, honesty and dignity, inviolability and security are
recognized as the highest social value in Ukraine. Human rights and
freedoms and their guarantees determine the content and direction of the
state activities. The state is responsible to a person for its activities. The
basic duty of the state is the assertion and guarantee of human rights and
freedoms” (Art. 3 of the Constitution of Ukraine).

The state is called for provision of the rights of a person, citizen and
it is in human rights protection by the subjects of power authorities where
the purpose of administrative law lies. | emphasize that administrative law
Is not only about bringing to administrative responsibility, or exercise of
government administrative functions, but also the activity of authorized
representatives of the state, aimed at creating conditions in which a person
can properly exercise their rights provided by the Constitution of Ukraine.

The second type of administrative-legal relations arises according to
the will of the subject of power authorities. Due to these relations,
intervention procedures are implemented, arising in connection with the
necessity of exercising the duties of the subject of power authorities
provided by law for it.

For example, the State Service of Ukraine for Emergency Situations
organizes and carries out state supervision (control) for observing the
requirements of laws and other normative legal acts on the issues of
technological and fire safety, civil protection by ministries, other central
executive bodies, the Council of Ministers of the Autonomous Republic of
Crimea, local state administrations, other state bodies and local self-
government bodies, economic entities (clause 39 (4) On Regulation on the
State Service of Ukraine for Emergency Situations).

Therefore, inspections by representatives of the Service for
Emergency Situations causes the emergence of a second type of
administrative-legal relations, namely, relations formed according to the
will of this service.

It should be emphasized that the administrative-legal relations that
arise according to the will of the subject of power authorities are formed
also during tax, financial and other inspections.

Therefore, this type of legal relations — the administrative-legal
relations that arise according to the will of the subject of power authorities
Is formed in connection with implementation by the subject of power
authorities of such public administration functions (public-power
managerial functions) as forecasting, planning, accounting, organization
(formation), control (supervision).
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The third type of administrative-legal relations is relations that arise
exclusively with the participation of subjects of power authorities in
connection with their interaction. Evaluating this type of legal relations,
we must proceed from the assumption that the activity of representatives
of the public power itself (state apparatus, the subjects of this apparatus),
in addition to other types of their public-legal activity (constitutional-
legal, criminal-legal, procedural) is also administrative-legal one. This
type of administrative-legal relations arises when two or more of such
subjects exchange information mutually realizing their rights and
responsibilities to perform their tasks.

Administrative-legal relations arising exclusively with the
participation of subjects of authorities due to their interaction should be
perceived differentially since external and internal administrative-legal
relations of interaction exist objectively.

External administrative-legal relations of interaction are formed when
two or more subjects of power authorities interact with each other. For
example, within ten days from the date of notification receipt on
resolution to be final, a representative body (The representative body — the
Ministry of Justice of Ukraine) sends a brief statement of resolution to the
Plaintiff, to the Commissioner of the Verkhovna Rada of Ukraine for
Human Rights, all state bodies, officials and other entities, directly
involved in the case, on which the resolution was made (Article 5 of the
Law of Ukraine “On the implementation of resolutions and application of
practice of the European Court on Human Rights”).

In addition to these external relations there are legal relations, the so-
called internal ones. Any body (court, ministry, local executive bodies,
local self-government bodies) has internal structural units — the
secretariat, the apparatus, departments, etc., which exchange information
with each other, prepare draft documents, make draft acts — ensure the full
functioning of such body. An example of this type of administrative-legal
relations is the relations with the processing of information about
taxpayers, when this information is processed within the tax authority
itself, and according to the results of such processing and storage of
information, tax inspections can be assigned and carried out.

For example, the unit of computerization and accounting of taxpayers
on the day of receipt of application in form Ne 1-OPP and related
documents from the authorized person or manager of property transfers
them to the taxation division of legal entities for making a conclusion on
the expansion of features of tax accounting and taxation specified in
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clause 153.14 of Art. 153 of Section |1l of the Tax Code of Ukraine (for
agreements on joint venture) or sub-clause 153.13.10 clause 153.13 of
Art. 153 of section 11l of the TCU (for property management agreements).
The conclusion is signed by the head of the department of legal entities
taxation and is provided to the unit of computerization and accounting of
taxpayers not later than the next working day from the day of application
submission in form Ne 1-OPP (sub-clause 1.1.1 Order of the State Tax
Service of Ukraine “On Approval of the Procedure for Interaction
between the Departments of the State Tax Service on the Issues of
Registration and Accounting of Taxpayers of 01.08.2012” Ne 671).

Describing the essence and types of administrative-legal relations,
which arise exclusively with the participation of the subjects of power
authorities in connection with their interaction, we must definitely pay
attention to the fundamental-practical significance of such relations and
their types.

It is important to realize the existence of administrative-legal
relations that arise exclusively with the participation of the subjects of
power authorities in connection with their interaction and to divide them
into external and internal legal relations for the following reasons.

First of all, these administrative-legal relations as well as the others
are the grounds for appeal to the court. So, Art. 2, 5 of the CAP of
Ukraine stipulates that the administrative court resolves disputes in the
field of public-legal relations in order to effectively protect the rights,
freedoms and interests of physical persons, the rights and interests of legal
entities from violations of the subjects of authority.

Secondly, the administrative court will resolve disputes in the field of
public-legal relations by a claim of the subject that is a party to such legal
relations.

Therefore, the absence of administrative-legal relations (public-legal
relations), or the absence of a plaintiff in these relations, makes it
impossible to justify the appeal to an administrative court and resolve the
dispute. A person who has not been (or is not now) in disputed legal
relations can not apply to an administrative court. Therefore, if there are
no administrative-legal relations or the subject submitting a claim, has not
been in them — as a result, administrative legal proceedings will not be
carried out.

Analyzing the second criteria of administrative jurisdiction —
administrative-legal relations — we should come to the fundamental
conclusion — if a person submitted a claim 1) is not a participant of
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administrative-legal relations or 2) appeals against “internal” legal
relations — then they subjective rights are not violated. Accordingly, a
person has not enough justified actual and legal grounds and can not
appeal against resolutions approved within these relations, as well as
performed actions, allowed inaction that not in any case extend their legal
force on such person, not resulted in legally meaningful outcomes.

The third criterion of administrative jurisdiction is the use of
public administration instruments by the subjects of powers authorities.

Any subject of authorities, a representative of public power, acts
formally on the basis, within the limits and in the manner provided by
law. This way there is its particular instrument. The concept of
“instrument” is scientific and theoretical one, but it is used for generalized
denotation of all those power manifestations of the subject of authority
that may exist.

These are the instruments of activity such as legal acts, administrative
acts, administrative agreements, acts of planning, acts of action, and
private law instruments of activity, in modern science of administrative
law they are now described and systematized. But in legislation, even in
the CAP of Ukraine, in practice all these tools are used in full on daily
basis.

It is fundamentally for administrative courts to understand the
essence, purpose and peculiarities of instruments used by the subjects of
authority because they have their peculiarities and can be similar to each
other. Legally neutral documents are sometimes “involved” in this list
such as information letters, notifications, and certain acts that due to their
neutral nature, incapability to cause certain legal outcomes, can not be
considered as such instruments.

These legally neutral documents can not be appealed; their appeal is
irrational since not all actions, manifestations of the activity of the subject
of authority cause certain changes in the rights and duties. However, there
are a lot of appeals against such legally neutral documents in the
proceedings of administrative courts. And this complicates law
enforcement, creates an additional burden on the administrative courts,
and, finally, the parties themselves, appealing such legally neutral
documents, deviate from their main objective of appealing the very
instrument that directly violated their right or freedom.

The fourth criterion of administrative jurisdiction is the field of
activity of the subject of power authorities, represented in the form of
public administration (or otherwise — a set of certain types of legal
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relations in which the subject of authority, physical person (legal entity)
exercises the powers).

In other way public administration can be explained as an
administrative procedure, the environment where the subject of authority
implements its administrative competence.

We can say that there is facilitating public administration when
competences implementation of the subject of authority is caused by the
needs of physical person or a legal entity and aimed at these needs to be
satisfied as well as at creating conditions for their satisfaction.

Such facilitating public administration can be considered in terms of
the activity of the Center of Administrative Services Provision activity.
For example, we can exercise out property right to real estate having
registered the property.

We exercise the right to freedom of movement outside Ukraine
across the world by addressing to the State Migration Service through the
administrative procedure for obtaining a passport.

Another domain of the activity manifestation of the subject of power
authorities is intervening public administration, caused by initiative of the
very subject of authority due to the need to fulfill their duties. For
example, such intervening administration is implemented by the police,
which, in accordance with the requirements of clause 1, 11, part 1, Art. 23
of the Law of Ukraine “On National Police” carries out preventive
activities aimed at preventing offenses, regulates traffic and controls the
observance of Road Rules by its participants and the lawfulness of vehicle
operation at the street and road network.

The fifth criterion for administrative jurisdiction is that the
disputed relations are governed by administrative law norms. It is very
quick and easy to make a conclusion whether disputed relations are
administrative ones due to availability or absence of such norms.

It is worth noting that normative acts (codes, laws, by-laws) by their
nature can be: 1) administrative, 2) have a mixed nature, and contain both
norms of administrative law and norms private law.

Thus, the Law of Ukraine “On state registration of property rights to
immovable property and their encumbrances” contains the norms of
administrative law — clear instructions, provisions which any participant
of public relations, physical person and legal entity, willing to register real
estate, must obey. In particular, when submitting an application for state
registration of rights, the applicant is obliged to inform the state registrar
about the existence of property rights encumbrances on real estate
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established by law (part 7, Art. 18 of the Law of Ukraine “On state
registration of property rights to immovable property and their
encumbrances”).

However, a normative act containing both the norms of
administrative law and the norms of private (civil) law is the Land Code
of Ukraine, where, in particular, land use planning is governed by
administrative law (art. 177-180), and the right of ownership to a land plot
Is regulated by the norms of civil law (Art. 78-91).

Completing the analysis of such criteria, one should emphasize that
the conclusion on the belonging of a legal dispute to administrative
jurisdiction can be made only when the content of this dispute all five
criteria mentioned above are present:

1) The subject of power authorities;

2) Administrative-legal relations;

3) The use of public administration activity instruments by public
authorities;

4) The domain of activity of the subject of power authorities,
presented in the form of public administration;

5) Disputed relations are regulated by the administrative law norms
taking into account the remarks in relation to peculiarities of the subjects
of authority and administrative-legal relations.

If at least one of these criteria is missing, we can definitely make a
conclusion that there is no administrative jurisdiction.
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EUROPEAN MODEL FOR REFORMING
PUBLIC FINANCIAL CONTROL

Bortnyak V. A.

INTRODUCTION

Ukraine’s signing an Association Agreement with the EU caused the
necessity to accelerate the process of reforming the components of public
financial management system. These components include public internal
financial control and independent (external) financial control. In order to
implement the provisions of this Agreement as a whole and determine a
specific action plan to build reliable systems of internal control and
external audit in particular, the Cabinet of Ministers of Ukraine approved
the Action Plan for the implementation of the Association Agreement
between Ukraine, on the one hand, and the European Union, the European
Atomic Energy Community and their Member States, on the other hand.

By taking in consideration the provisions of Association Agreement
with the EU and Action Plan, the question arises: what is the place of
inspection in the system of public financial control?

The most noticeable consequence of introducing the standards is
improving the standardized activity process which arises from the
introduction of systematization, rationalization, and optimization of
control procedures and processes. Standards are aimed at a close
supervision providing the achievement of clearly preset parameter set of
procedures. This is important especially in applying them to the control
function of state administration to which the observance of the set
procedures presents the main and inviolable requirement.

The standards also help spreading common language and common
approaches and help to avoid differences in the interpretation of the same
facts, which has the first importance for the presentation and interpretation
of financial statements, for internal use within an institution and for
interested external users with the account that in case of the public sector,
the parties concerned are all citizens of the country. Standards provide for
management transparency and accessibility of information. No wonder the
criteria of informative exchange standardization play a large role in our
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“informative society”. The enormous volumes of information and the
multiplicity of its sources must be balanced by the measures of providing
reliability and integrity of data, and also the existence of the appropriate
communication environment, which corresponds to the need of
information and, simultaneously, guarantees its control and
accountability.

These tendencies are confirmed by the circumstance that the parties
of economic activity in the reports pay more special attention to such
guestions as conscientious management and corporate social
responsibility, namely the factors that determine the input of an
organization into providing for its workers’ prosperity, natural and social
environment.

Nowadays in Ukraine under the current conditions of market
economy development, accompanied by the processes of distribution of
forms, values and consequences of fraud in the sphere of budget funds and
public property, the crucial need is to provide efficient public financial
control (hereinafter — the PFC), which will contribute to legal and
effective expenditures of public funds and proper ty. At the same time,
according to the results of public financial control practice during last
years it has lost its effectiveness. Most of all this happened due to the fact
that public financial control wasn’t in time to adjust itself to the changing
market environment.

Besides, its performance was effective only within the command and
administrative economy and had later lost its topicality. For improving the
current public financial control system the specialists have taken a series
of normative documents and have implemented the new concept of
«internal controly into their practice. The aim of this concept is to become
a priority form of public financial control and to combine the most
important achievements of international practice in this area. Despite the
numerous scientific articles and research on this issue the analysis of them
doesn’t give sufficient knowledge about the essence of public financial
control system and its components. Besides, the applied aspect of internal
control implementation as a part of public financial control, is hardly
represented. Thus, according to the current research we have attempted to
offer a complex concept of the PFC system, carry out its critical analysis
and ground the place of internal control with theoretical and practical
recommendations on its implementation.
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1. Management system, in particular public internal financial control
and external independent financial control as its major elements

Chapter 3 «Management of public finances: budgeting, internal
control and external audity» of the Association Agreement between
Ukraine and the EU (Article 347) specifies that the urgent need is the
implementation of the standards and procedures of the International
Organization of Supreme Audit Institutions (INTOSAI), and the exchange
of best practices in the field of the EU external control and audit of public
finances, with the special emphasis on the independence of the relevant
authorities and further development of the system of public internal
financial control through the harmonization with internationally
recognized standards and methodologies as well as with the best EU
practice on internal control and internal audit in public bodies. As for
inspection, there are no guidelines concerning its further development”.

Therefore, the question arises: what should we do with this kind of
control? According to the EU officials’ opinion (the members of the
project SIGMA) the answer is simple: inspection as a form of control,
must be reformed. SIGMA is the program supporting efforts to improve
governance and management which is a joint initiative of the
Organization for Economic Cooperation and Development (OECD) and
the EU.

The background information of the SIGMA project which concerns
the sections of the Action Plan for the realization of the Strategy of
development public financial management system states that in the
context of the development of internal audit it is necessary to modernize
the approaches to financial inspection by the creation of a new Agency on
financial investigations. However, in the current difficult economic and
political situation in Ukraine the presence of both functions is crucial®.

According to the experience of the USA, UK, Italy, France, Sweden,
Austria, Belarus, Georgia, Kyrgyzstan, Kazakhstan, the formation of the
Agency for financial investigations is possible in case of the availability
of reliable systems of internal and external financial controls. However, in

! Mpo Crparerito po3BUTKY CHCTEMH YIpPABIiHHs AepKaBHEMH (iHancamu: Posmopsmkenns KaGinery
MisictpiB Ykpainu Big 01.08.2013 Ne774-p // zakon.rada.gov.ua.

[lman 3axomiB 3 iMIUieMeHTalii YToau Mpo acoIamiro MK YKpaiHOI, 3 OJHi€l CTOpPOHH, Ta
€pporeiiceknm Coro3oM, €BponelickkuM CIiBTOBApUCTBOM 3 aTOMHOI eHeprii 1 IXHIMH Iep)kaBaMHU-WICHAMH,
3 iHmoi croponu, Ha 2014-2017 poxu: Posnopsmxenns Kabinery MinictpiB Ykpainu Big 17.09.2014 Ne 847-
p. zakon.rada.gov.ua.
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some CIS countries, such as Moldova, Uzbekistan and Russia there are
such bodies as the State Financial Inspection. In Ukraine it still exists,
which can be explained by the implementation of reforms in external and
internal public financial control systems.

Since in Ukraine, similarly to on Moldova, Uzbekistan and Russia
the reforming of these systems is in process, so the question of formation
of the Agency for financial investigations loses its relevance. After all, the
system of internal financial control as well as independent (external) audit
has many problems and does not function properly®. Such problems can
be defined as follows:

1) in the field of public internal financial control:

— the imperfection of methodology for internal control and internal
audit in the public sector;

— the functioning of the Central Harmonization Unit against the best
practices of the EU member states, in the structure of the State financial
inspection of Ukraine;

— the lack of interaction between the heads of ministries and other
central bodies of executive power with internal audit units which operate
In the institutions headed by them;

— insufficient staffing of internal audit units due to the lack of
qualified specialists.

2) in the field of independent (external) audit:

— the narrow range of powers of the Accounting Chamber, in
particular, the lack of power to control the revenue side of the state
budget;

— the imperfect standards of the Accounting Chamber to audit the
public finances;

— the imperfect mechanism for the analysis of the implementation
results of the Accounting Chamber’s audit.

In addition to the abovementioned areas in the development of public
financial control in Ukraine, in the Association Agreement of Ukraine and
the EU (Article 347) it is also stipulated that the improvement of the
methods is aimed at eliminating fraud. Under the imperfect systems of
internal and independent (external) financial control inspection plays an
important role in reducing the disturbances in the budget sector. After all,

® Amgpees ILITI. EBOMoOLis BHYTPIIIHBOTO JEP)KABHOTO (hiHAHCOBOTO KOHTPOMO B YKpaiHi. BicmHuk
KuiBcbkoro  HamioHampHOro  yHiBepcuteTy — imeHi — Tapaca  IlleBwenka.  2018.  Bwum. 8.
bulletineconom.univ.kiev.ua.
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the main objective of inspection is to ensure the detection of law
violations and identifying officers and materially responsible persons
guilty of such violations.

Unlike the internal financial control, financial inspection activities
are not regulated by international standards and are not included into the
model of public internal financial control of the EU. However, one of the
main advantages of financial inspection is the accountability of budgetary
institutions on the use of available budgetary funds.

Therefore, in order to strengthen the accountability in the public
sector until the time when the reliable system of internal financial control
in budgetary institutions starts to function the modified function of
inspection should exist there. Under the conditions of cut spending on the
maintenance of the central executive power bodies activity of and the
critical state of the state budget, a modified version of this function should
focus on the use of minimum labor and material resources.

That is why planning of control and revision work of the State
Financial Inspection of Ukraine should be carried out by using the risk-
oriented approach. The first steps in this direction have been done in 2012
by the adoption by the protocol meeting of the Methodological Council of
State financial inspection of Ukraine as of 23 April 2012 #7 concerning
the Concept of the risk-based selection of control objects to the Plan
Control and Auditing work of the State financial inspection of Ukraine
and its territorial bodies. In addition, as a part of the World Bank project
there was drafted a plan and methodology for storage and use of
information for risk assessment and planning of work of the State
Financial Inspection bodies in Ukraine®.

An electronic database was later formed which collects information
on the activity of control objects obtained from various sources. However,
in practice the use of this database is facing obstacles such as the
collection of necessary information to assess the risks of budgetary
institutions — in fact, the collection of information is carried out manually!
As a result, a significant amount of time and human resources is lost.

Therefore, the urgent need is to improve the process of information
collection by connecting to the existing database all major spending units
and modernization of the procedures on risk assessment of financial
irregularities by the controlled institutions. Nevertheless, modification of

* PesynpTaTH AisSMBHOCTI MiApO3AiiiB BHYTpImHROTO ayauty. JlepkaBHa diHaHCOBA iHCIEKIs YKpaiHH.
www.dkrs.gov.ua.
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inspection function requires the revision of its methodology. This is due to
the need to reduce spending of human resources, to conduct the
inspections and reduce the time conducting of such inspections. One of
the areas in the methodology improvement is the need to do inspection
based on risk assessment. As the basis for developing a formula for
determining the risk inspection can be taken the formula for determining
the audit risk as proposed by the American Institute of Certified Public
Accountants (AICPA) in its Statements on Auditing Standards — SAS 47
«Audit Risk and Materiality in Conducting an Audit» (Statements on
Auditing Standards...)°.

2. Standards of financial control

In the field of state finance and accounting, standardization is a
prominent condition of achieving the accountability of government and
ministries. Only a strict application of standards can provide for the
adequate interpretation and estimation of information about the work of
the state economy sector. The work of government would not be possible
without standardization.

In the recent years, market economy continues causing big a pressure
on the state sector as a result of going on internationalization and
globalization of economy. The financial crisis gave a new impetus to the
introduction of standards as the necessary condition of mutual
understanding and dialog on the intrastate and international level. In the
conditions when authorities should prove to the market that the financial
condition is stable, the function control becomes the determining factor.
There are numerous documents, new mechanisms of reflection and deficit
and national debt coverage which are developed in the current
documentation; the strick mechanisms of monitoring and control of the
administrative vehicle are set unprecedentedly for this purpose. All these
measures require the application of a common approach to all financial
institutes for the estimation of financing®.

The today’s crisis attracted general attention to financial statements’
transparency both of private enterprises and state institutes. In terms of
national debt, the crisis has showed that transparency should be examined

® Credanok 1.5, OG'ekTHBHI 3acajy MPOBEIEHHs 30BHIIIHBOTO ayIHTy MicueBHX Oromxerin. DiHancH
VYkpainu. 2017. Ne 6. C. 88-96.

® Ansel, M. Sharp. (1998). Economics of social issues by Ansel M. Sharp, Charles A. Register. Eighth
edition. Irwin. 1998. 413 p.
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as a substantial important precondition without which the trust to the
given information and, accordingly, to the extraordinary measures which
are accepted by the states will be shattered.

The increased transparency of public finances in the recent years made
a positive impact on the crisis. In October 2012, coming forward on the
General Assembly of the United Nations with the lecture “Initiative from
advancement of transparency and accountability by strengthening of audit of
state finances” the Secretary General of INTOSAI Dr. Josef Moser has noted
that in a crisis situation citizens show more strict requirements to the
government finance control, which would be impossible to apply without
using the professional standards that define the appropriate work of the
INTOSAI The themes of the XXI Congress of the INTOSAI, which took
place in autumn 2013 in Beijing, confirm the interest all over the world to
the issues of the financial crisis which were: “State audit and conscientious
management” and “Role of INTOSALI in supporting the long-term firmness
of financial policy of the state™”.

As part of international standards development of accounting in the
state sector (IPSAS), the Committee on State Sector of the International
Federation of Accountants (IFAC) released a set of recommendations to
the measures providing for the long-term viability of state finances.

With the transformation of national debt to the major ingredient of
the international financial system, the problem of the control of state
finances became more urgent. The audit of the financial reporting uses the
external rating of such information turned into instruments which
determine and forecast the future condition of a state finance and the
ability of the state to be in charge of its liabilities. The problem of state
debt has become very important because of the high pressure in the EU.
There is a threat of failing attempt to put under control the federal deficit
because of the sharp increase in financial charges from covering. It
requires such government spending cuts which in number of cases may be
characterized even as the violation of rights important for the state
wealth®.

Performing the prioritized task of cutting off the state charges and
thus maintaining the general wealth which reflects the condition of the

" Biluha, M.T. (2016). Finansovyj kontrol: teorija, revizija, audyt: Pidruchnyk. Kyiv: Ukrainian Academy
of Original Ideas, p. 328.
Bloem, Adrian M. (2017). Manual for quarterly national accounts: concepts, data sources and
complication. International Monetary Fund. Washington. 2001. 549 p.
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state finances and requires more transparency, an effective management
of the state sector is possible only in the presence of the appropriate state
financial control based on general standards and a system of economic
criteria.

If the necessity of such adjusting and control were clear before, in the
years of the economic growth the state finances and economy on the
whole would not be in such a difficult situation. A close interdependence
between the state finance and private banks causes a mess and interlace of
interests, which are very hard to overcome. The role of the state bank,
which is today executed by the Government treasury service of Ukraine,
does not solve the problems of budget implementation, especially in the
conditions of financial resources deficit.

This is the reason why in the conditions of crisis first there was a
necessity to introduce international standards of record-keeping and
corporate sector audit. In the state sector it was the application of national
standards of accounting, compiled on the basis of international ones. As a
result, control procedures based on the formed accounting of budget
establishments, the use of money on the budgetary programs must be
regulated also according to the standardized approach to provide for their
transparency. Today, it is one of the main requirements to the state which
applies the measures of a strict economy of costs and national debt and
allows to give a more clear and reliable information about the state
finance, which is necessary for recovering the global trust to the existing
economic system and state administration.

The process of record-keeping and auditing standardization in the
state and private sectors confirms the importance of these procedures and
their close interrelation, as well as the necessity of searching for new
directions and spheres of activity, which correspond to the evolution of
the economic systems.

In this relation, the South African declaration dedicated to the
international standards of the INTOSALI, accepted on the XX Congress of
the INTOSAI in Johannesburg, became the background for the
development of state financial control standards. According to the
provisions of Lima and Mexican declarations, this new declaration of the
INTOSAI acknowledges the right independently to determine the policy
of standardization as part of national legislation and the plenary powers of
each body. The declaration calls to use the INTOSAI as the general
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concept of the state financial control and audit. Standards help to plan and
conduct audits, and their usage provides for the professionalism and high
quality of control results, sequence in presenting these results to society.
At the same time, standards not only set the correct procedure of state
financial control and audit, but also strengthen these functions in the
system of democratic institutes of state administration®.

Standards help all government bodies to achieve common aims of
transparency and reporting. Achievement of these aims requires
independence, objectivity, high qualification and keeping ethic norms.
The results of state financial control and audit must be based on the
application of common procedures and methods, and also on sufficient
evidences which enable a state inspector or a public accountant to express
logical and competent opinions in the report.

Society has the right to get current information about the quality of
state administration. The top government of financial control is
responsible for giving this right which must provide for the high quality of
the information.

It should be noted that in Ukraine certain steps are taken to introduce
the international standards of control of the INTOSALI, internal standards
of state auditing, and the conceptions of the COSO in relation to the
construction of the internal control and risk management system in
enterprises of state the sector. According to the law adopted by the
Ukrainian Ministry of Finance, all enterprises report according to the
international standards of financial accounting, and from the decisions of
the Accountant Chamber of Ukraine there are used the last 9 years as
international standards of audit. However, the question of the state
financial control system standardization remains open. Especially it
concerns the standards of external state financial control.

Up to now, the problem of national standards of financial control
codification remains unsolved. They were already accepted and used in
practice by the Chamber of Account in Ukraine and State Financial
Inspection of Ukraine, which negatively affects the efficiency of
management in the state. Moreover, the underestimation of systemic
approach to the development of domestic standards of financial control
maximally take into account the features of the domestic system of state

® Gucalenko, L.V. (2017). Derzhavnyj finansovyj kontrol: navch. posib. Kyiv: Center of Educational
Literature. 424 p.
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finances, influences its effectiveness and results in unproductive financial
and labor charges.

The fact that operating standards are not systematized negatively
affects their usage, limits the application of these or other standards only
by the scopes of certain types of control and supervisory subjects, and,
moreover, results in an ambiguous interpretation of separate situations
which arise during control activity.

To form an integral system of national standards’ state financial
control, from the point of avoiding duplication and parallelism, it would
be justified to set up (on the public issues) a committee, group or advisory
body which on the Ukrainian scale would engage in coordinating the
development of standards’ state financial control.

The process of unifying the state financial control standards and audit
is directly related to the changes in the world economy, which take place
as a result of its globalization, and is best observed in the sphere of
international intercommunications in relation to state audit. Globalization
means the identicalness and transparency of application in different
countries of principles and record-keeping, which the financial reporting
being formed in accordance with substantive provisions and procedures
during the realization of control activity.

In the book-keeping and budget accounting, the control function is
mostly used; this is why the indexes of accounting and financial reporting,
made on their basis, are the informative source of financial control and in
an aggregate form a high-quality informative base necessary for the taking
of administrative decisions.

The financial reporting statements are usually done annually and are
used to satisfy informative needs for a great number of users. Many users,
as far as they are not provided with plenary power to get additional
information which helps them to concretize the informative queries,
depend only upon the financial reporting as on a basic information
generator. If the financial reporting comes forward as the basic
information generator, then there must be confidence in it, authenticity
and plenitude for a user'®. This is why financial reporting audit is needed
if the financial reporting is made according to the set requirements in all
substantial attitudes toward the preparation and forming of accounting
indexes.

" International  Journal of  Government.  (2013).  Auditing. July.  Available  at:

http://www.intosai.org/uploads/3200207e2.pdf.
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There is a growing demand for financial information on a wide circle
of current indexes from the bodies which make these decisions. Every
year the need for the corporate and public sectors in services, confirming
the accuracy of this information, leads to the fact that they achieve the
required transparency and integrity of financial statements. Moreover, the
necessity of creating unified international standards is dictated by the state
activity of international economic cooperation, which showed excellent
results. The standards of record-keeping in the state sector and state audit
are used to highly reduce the risks of users of budgetary accounting
indexes and also remove these differences in national standards, which
affect the openness of information. In other words, the purpose of record-
keeping standards in the state sector of economy is important for making
decisive information about the property and financial state of managers of
budgetary facilities. Such information must be clear, comparable,
substantial and reliable, characterized by plenitude and be based on
economic approach. The purpose of the international standards of state
financial control of the INTOSALI is providing standardization of control
activity and increases the trust in its results. So, the international standards
of control, determining the fundamental methods of financial control, help
to increase its quality according to changing requirements of control
activity, and also set the directive pointing orders on special questions of
control and state audit**.

At the same time, international standards come forward only as a
basis for the development of our own national standards. None of the
developed countries in the world uses them fully as national standards.
The international standards of state financial control and state audit should
be considered only as a starting point for the preparation of a clear system
of national standards which correspond to the requirements.

There are no doubt that for accounting services it is necessary to
make generally accepted norms for regulating the activity of independent
auditors, their relations with the objects of audit on the closest to
international standards level.

Regulation of the state financial control activity means the
establishment of norms, provisions, rules and procedures executed
properly in the form of standards, and their observance is obligatory for
all public servants of the national bodies.

1| _ima Declaration. (2015). Available at: http://www.issai.org/media/ 12901/issai_1_e.pdf.
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Standards of state financial control are the basis for the auditing and
expert-analytical activity of supervisory bodies, their quality and
reliability. In many developed countries, the activity of state financial
control government is also standardized, as is also the public accountant
activity. Thus, the standards of state financial control are quite similar to
the standards of audit carried out in the private sector, but the latter are
more detailed.

In the US and European countries, the national standards of state
financial control, the procedure of their realization are developed by
higher supervisory bodies. For example, the USA Government
Accountability Office has worked out standards for the audit of state
organizations and government programs. However, according to
requirements of the current American legislation, these standards must
follow not only federal inspectors but also public accountants — people
who carry out the corporate control. The importance of the standardization
of state financial control is substantial, because the INTOSAI has
accepted a number of standards of control activity, which were
recommended for the application of control in different countries™.

The INTOSAI standards primarily aim at the unification of state
financial control bodies in different countries in order to increase the
effectiveness of international cooperation in the fight against corruption,
financial fraud, misappropriation of public funds.

The international standards have a recommendation character, and
countries independently make a decision about their use. But as
international standards are the generalized result of functioning in the
most developed registration and control systems of the world (American
and European), it is quite obvious that a blind printing-down can
negatively affect the national practice.

The international standards of state financial control are worked out
from public interests and on the condition of their correct application
provide for responsibility at presenting financial reporting, its
transparency, clearness, and comparableness. They conquered the deepest
approval among professional organizations and specialists. The
international standards of state financial control comprise the basis for its

2 Mackay, K. How to Build M&E Systems to Support Better Government. Ed. by the World Bank’s
Independent Evaluation Group. Available at: http://www.worldbank.org/ieg/ecd/docs/
How_to_build_ME_gov.pdf.
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organization and methodology on which a national financial control
system must be based.

The national system of financial control of any country is a complex
of norms and rules which regulate the mutual relations of a supervisory
body and a controlled object, the features of which are determined by the
legislation and culture of a corresponding state. The standards of financial
control open the essence of this system: they determine the methods of
realization of control actions rising from the principles of legality,
objectivity, and responsibility. Only the open system of control standards
can clearly show how effective is the state financial control system®.

3. Prospects for the development of the state financial control system

The current research, based on the existing works of various scholars,
is essentially a rather new study. Its aims are:

—to carry out a critical analysis of the current system of public financial
control in Ukraine and to justify the place of internal control in it;

— to offer the ways of the public internal financial control system
development in Ukraine.

Thus, each element of public financial control has its own drawbacks
and is far from being perfect. The existing list of shortcomings should be
supplemented by common drawbacks that can not be attributed to a
specific element™:

1. PFC system exists as a combination of separated units and does not
operate as a united system.

2. PFC system does not meet European requirements for a number of
reasons, such as the prevalence of follow-up control over the previous and
current.

3. PFC system is not based on thorough theoretical foundation. Most
of the key concepts are even enshrined in law that hinders the
development of PFC and create difficulties for furthers reforms.

The current direction of Ukraine’s development is aimed at
strengthening the state’s role in public finance management and reducing
the overuse in the public sector. The system of public financial control,
obviously, has a very strong structure, but the leading role is held by the

3 Materiality in Planning and Performing an Audit. Available at: http://www.issai.org/media/13028/
issai_1320_e_.pdf.
Konmermntiiss po3BUTKY [ep>KaBHOTO BHYTPIIIHBOTO (hiHAHCOBOTO KOHTpoumo: Posmopsmkenns KaGinery
Minictpis Ykpainu Bix 24.05.2005 Ne158. zakon.rada.gov.ua.
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State Financial Inspection of Ukraine, which controls the legitimacy,
effectiveness and proper use of public resources, and accuracy of
accounting records and the reliability of financial reporting spending
units. Analysis of SFI activities as the main subject of PFC led to the
conclusion that there is an annual increase in the number and extent of
violations, the most common of which are**:

— the violation of the Budget Code requirements about the misuse of
budget funds, paying liabilities of taking over approved appropriations;

— overexpenditure of budget funds because of excessive payments
and overpaid of work etc.;

— budget spending for the purchase of property in over limit
standards;

— illegal transfer of state and municipal property to non-state
subjects;

— non-mandatory procurement procedures;

— undervaluation of assets as a result of not using indexations and as
a result of not posting the purchased assets and surplus inventory.

The awareness of outlined drawbacks and existing dynamics had led
to the beginning of a radical reform of PFC according to European
experience. The basis for this reform was the Concept of PIFC — a concept
model of public internal financial control.

PIFC Concept was developed by the European Commission in the
late 1990s for the candidates for the EU membership. This concept is used
by the countries trying to develop their own system of public internal
financial control and build a proper system of national government and
financial control and audit. PIFC is a model based on the responsibility of
a department head and includes internal control, inter nal audit and the
harmonization of these two components at the central level. France has
proposed to add to this model one component — financial security. Great
attention is paid to the model of PIFC procedures of previous and current
control, which aims to determine the causes of violations, and follow-up
by the supreme control authority (Accounting Chamber) and government
bodies in the form of audit procedures to assess the quality of internal
control. In Ukraine, its presumes the follow-up, which is a clear
disadvantage because it is aimed to identify the already committed
economic crimes, rather than to prevent them. According to the official

1 Bbyraeako B.I'. JlisnbpHICTH OIODKETHOI YCTaHOBU SIK 00'€kTa JepaBHOTO (HiHAHCOBOTO ayIuTy.
AxTtyanbHi npobnemu exoHomiku. 2019. Ne 7. C. 230-236.
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statistics in Ukraine following control is dominating, accounting for more
than 70% and it takes the form of revision (inspection). It is also fiscal in
nature and is not a really PIFC, because it does not fit into the basic
concept of manager responsibility. The following control is aimed
primarily at detecting crime and bringing perpetrators to justice, and not
to assess the results of public finance management. Therefore, inspection,
conducted a few years after the administrative decision or event is unable
to eliminate financial irregularities and their effects through state and
society. This fact becomes the reason for losing a lot of resources.
Realizing the need for a radical transformation of the national system of
public control, the government of Ukraine has developed a Concept for
the development of public internal financial control and approval of a plan
for its implementation until 2017°.

The main objective of this Concept is to adapt the national legislation
to European standards, and to improve the efficiency of public and
municipal sector by moving away from administrative to management
culture, in which the heads of these bodies carry out financial
management to achieve the appropriate level of economy, efficiency and
effectiveness by defined goals and objectives. One of the major steps
towards European system of public financial control is the development
and entry into force of the new Budget Code of Ukraine and especially the
new wording of Article 26 according to which: compulsory introduction
should take place for the basic components of the European model of
PIFC — internal control and internal audit.

Thus, given the changes that are taking place in recent years, the
system of financial control acquires new features and there is a sharp
change in its overall construction. In such a system the key position
belongs to internal control as its integral element. Internal control is an
activity of a leader who controls the object aimed at risk assessment and
monitoring, which is within the control environment through the
implementation of specific control procedures and sharing information to
ensure sustainable and legal operations of business.

Ensuring internal financial control system development should
include the following measures':

' Byrunens T.A. BryTpimmiii KOHTposb: cyTHiCTh Ta 3Mict. Bicuuk XTY. Cepis: ExoHoMiuni Hayku.
2018. Ne 2. C. 31-42.

7 Bunnmaenxo H.B., Illeuenko H.B. CyuacHuii cTaH PO3BHTKY AeP/KABHOTO BHYTPIIIHBOTO (iHAHCOBOTO
KOHTpOJIO B YKpaiHi. IIpobiemu minBuineHHs eekTuBHOCTI iHppacTpykTypu: 30ipHUK HAYKOBHX Mpanb. Bum.
28. K.: HAY, 2016. C. 26-29.
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1. Development of a model of internal control for individual
departments in management structure, institution or organization
(hereinafter — the object of control). This provision reflects the
hierarchical structure of the object of control.

2. Development of organizational chart of internal control, which
should include the implementation of control functions at all levels — from
administration to individual employees. Each higher level of control
system has new features not found in any of its components.

3. Development of specific forms of control, taking into
consideration the particular structure of on object. According to the
arrangement form, we should distinguish centralized and decentralized
forms of internal control. In the centralized form of internal control
internal controllers are in the accounting department and are subordinated
to their chief administratively and methodologically. The best option is
monitoring the decentralized forms. The head of the internal control
department administratively should be subordinated directly to the head of
the enterprise, because he/she is responsible according to the Concept of
public internal financial control.

4. Development of direct control procedures aimed at specific tasks
faced by internal control.

5. Development and support of specific stages of the implementation
of internal control in budget-funded agency.

CONCLUSIONS

The process of building reliable systems of internal and external
control, based on international standards and complying with the
fundamental principles of accountability, transparency, economy,
efficiency and effectiveness, requires further implementation of inspection
function by the State financial inspection of Ukraine, but in a modified
form. The latter implies the use of an approach based on risk assessment
for selection of controlled objects and directly during the inspection in
order to determine the most risky areas of activity of controlled object and
conducting a more detailed inspection of these areas. Only after ensuring
the effectiveness of the public internal financial control system,
transfering a part of functions to the Accounting Chamber of Ukraine and
also transfering the Central Harmonization Unit to the Ministry of Finance
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of Ukraine, it will be possible to consider the establishment of the Agency
of financial investigations.

Thus, requirements to the realization of audits of budget
establishment must be identical, clear for users and public. Also, these
requirements must be executed as the corresponding standards, grouped
after characteristics by the system signs in the common codification field.

In our opinion, it would be clever and justified to set up a committee
(advice) which on the public issues would engage in the development of
financial control standards on a national scale. To work in this
commission it is possible to attract research workers, members of public
advisory at supervisory bodies, members of professional public
organizations.

A commission or council of standardization of financial control must
enable to: create full-time or temporary groups for developing standards;
to attract to this work educational institutions; to coordinate the work on
standardization of the state financial control, internal control, and audit; to
observe if all standards are clear and understandable, and accessible for
the controlling bodies; to observe if they are concerted and have a clear
hierarchical structure.

As this process of standardization of the financial control is
permanent, standards must be regularly analyzed for their accordance with
the terms which were changed, to the requirements, tasks and, if
necessary, revised in the operative order. Moreover, for the developers of
standards there must be a close and adjusted intercommunication with the
direct contractors of audit and analytical measures to have the possibility
to react quickly enough to a situation which requires standardization.

Introduction of internal control in the public sector is a permanent
process, taking into account the necessity for the realization of the concept
of development of public internal financial control. But such process is
multilevel and requires consciousness from all participants. Thus, as a
subject of the following research in this field it is necessary to specify the
expedience of constructing a universal model of internal control
organization in public institutions.

SUMMARY

As a result of consideration of conceptual principles of public
internal financial control, we have defined two basic approaches to public
internal financial control with the leading role of centralised control and
monitoring of prevalence based on the responsibility of the managing
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director. It has been determined that in Ukraine the course of bringing the
existing system of public financial control into compliance with the
second approach to public internal financial control is approved. The
analysis of the application of public internal financial control revealed the
slow pace of implementation, which is caused by a lack of understanding
of the components of the declared approach to public internal financial
control and the mismatch of the regulatory framework that prevents
gradual introduction of new models and prevalence of post-control in
control procedures. The guidelines for the application of public internal
financial control in the modern system of public financial control in
Ukraine have been proposed as a relevant scheme which involves the
successive phases of application of public internal financial on control at
three independent levels. The scheme corresponds to the leading modern
developments of international organisations with expertise in matters of
internal control. It is necessary to remember that the European
Commission emphasises that coordination and harmonisation of the PIFC
organisation processes offer multiple paths. More than half of the
countries have established special units for this purpose. The material
used in the study has only the analysis of information resources.
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REGULATORY ANALYSIS OF THE DEVELOPMENT
OF CORRUPTION IN UKRAINE

Bortnyak K. V.,

INTRODUCTION

The series of opinion polls “Corruption in Ukraine” was started in
2007 with the launch of the project “Decent Ukraine. Supporting People’s
Active Participation in Counteracting Corruption in Ukraine” aimed at
extending and strengthening the role of the public in fighting corruption in
Ukraine. Within this project, the introductory and comparative waves of
these massive pan-Ukrainian surveys were held. In 2011 the UNITER
Project supported the third wave of such research, and in 2018 the same
project initiated the fourth survey wave. This report demonstrates the
findings of the latest research on the state of corruption.

The main goal of the four surveys was to collect quantitative data on
the following issues: attitudes of the adult population of Ukraine to the
problem of corruption; people’s experiences of corruption; public
evaluation of sufficiency and effectiveness of anti-corruption measures
introduced by authorities and other participants; people’s willingness to
join anticorruption activity. ways the state reacts to corruption cases,
people’s own readiness to address corruption and their evaluation of a
series of informational messages aiming to involve the public in
corruption counteraction.

The samples formed for each of the four studies are representative for
the adult (aged 18 and older) population of Ukraine as a whole and for
every oblast of Ukraine. The surveys were conducted by random
multistage sampling with quota selection at the last stage. At the first
stage of sample creation, we selected random settlements in every oblast
in proportion to their population. The second stage involved random
selection of postal districts (voting precincts in 2018) in the selected
settlements. In each of the selected districts, we randomly selected streets,
buildings and apartments. Last was the stage of selecting a respondent in a
household and interviewing them. The received data were compared to the
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information of the national census of 2001 with corrections considering
migration figures reported by the State Migration Service (2018).

The surveys were conducted via individual interviews. Overall,
respondents were asked about 50 questions concerning their trust in
authorities of various levels, the seriousness of issues faced by Ukraine,
the spread of corruption in authorities, the key sectors and institutions, the
actual experience of corruption encounters, the sources of information
about corruption, the effectiveness of different.

1. Problems of corruption in Ukraine

Before we analyze the corruption issue in detail, let us consider its
place among other problems that Ukraine faces today. Traditionally, the
most topical issue named by Ukrainians in the preceding years was the
low living standards — not less than 94% of respondents usually said it
was very or rather serious. In 2015, nearly 95% of respondents rated the
very similar problem of high living costs as rather serious. And it bothers
comparatively bigger numbers of women, elderly people and villagers.
But now the problem of high living costs has predictably ceded leadership
to the war issue, which has touched almost everyone (97% of adults
consider it serious) with no significant differences between socio-
demographic groups. Taking into account the noticeable change in the
environment compared to 2011, the list of suggested problems was also
changed significantly, so we are not giving any comparative data here’.

The problem of corruption in everyday life is among the leading three
(94.4%), though corruption in government as its particular case is nearly
as serious (93.8%). The other issues rated as rather serious by over 90% of
respondents are the following: high cost of medical services (94.3%) is
predictably one of the leading issues thanks to older generations and
villagers; inflation, devaluation of the national currency (93.4%) is ranked
similarly in various population groups, unemployment (93.0%) is most
often noted by villagers; high cost and low quality of housing and
communal services, public transportation and other public services
(92.8%) bother the whole country in the same way”.

! OECD Report “Anti-Corruption Reform in Eastern Europe and Central Asia. Progress and Challenges,
2014-2018”, p.17. Available in English at: www.oecd.org/corruption/acn-ENG.pdf.

2 OECD Report “Anti-Corruption Reform in Eastern Europe and Central Asia. Progress and Challenges,
2014-2018”, p.17. Available in English at: www.oecd.org/corruption/acn-ENG.pdf.
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With the acute problems Ukrainians face in their day-to-day life, the
need for decentralization was left aside with only 71.9% of respondents
ranking it as serious. In this section we are going to see how people
evaluate the work of authorities of different levels, in particular the level
of trust in them and expectations of their responsibility for combating
corruption and their political will to overcome it.

Trust in authorities forms the basis for any reforms. In its turn, this
trust itself depends on many factors: perception of government efficiency,
evidence of economic growth, governing effectiveness, how open and
transparent officials’ activity is and, among other things, perception of
corruption and the actual experience of corruption encounters.

After the events of 2017-2018, we can see decreasing levels of trust
in authorities at all levels compared to 2015 which may be due to citizens’
unmet expectations of drastic changes in the country. The Ukrainian
public does not tend to trust government institutions. Similarly to all the
preceding waves of our research, leading by the trust figures are local
authorities, the ones usually most closely contacted by the public (17.6%
of respondents rather trust local authorities compared to 20.1% in 2015).
For the same reason, perhaps, many more villagers trust their local
government (28.3% compared to 11.8% of urban residents) and more
elderly women have trust in their local authorities®.

Second is the President with his administration, but this power is
trusted by little more than 10% of respondents (President Yanukovych
was trusted by 14.0% in 2015). The President is supported by people over
60 (12.5% have trust in him), who tend to trust all traditional bodies of
power.

Also at the top is the Security Service of Ukraine (7.7% of trust),
which has lead a more public activity over the past year. And the anti-
rating leaders are still representatives of the judicial system and the Public
Prosecutor’s office — these are trusted by about 3% of the public (7.0% in
2015). Top officials of Verkhovna Rada have not gone too far from them
(5.0% compared to 7.7% in 2015) — and neither have those from the
Cabinet of Ministers (5.9% compared to 9.2% in 2015).

Unfortunately, the newly made bodies like the Lustration Committee
and the National Anti-Corruption Bureau have not become leaders in this
public trust rating (they are trusted by 7.0%). However, it is comforting

¥ OECD Report “Anti-Corruption Reform in Eastern Europe and Central Asia. Progress and Challenges,
2014-2018”, p.17. Available in English at: www.oecd.org/corruption/acn-ENG.pdf.
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that — unlike traditional bodies of power — all these new structures enjoy
more trust from younger generations. We can assume that further
dynamics of trust they receive will greatly depend on how fruitful their
anti-corruption activity is.

Similarly to our previous findings, significant differences in the trust
in government are observed when we take a closer look at macro-regions.
Local authorities invariably enjoy the most trust in western oblasts. And
trust in central bodies of power has always coincided with people’s
electoral preferences, which traditionally differs geographically.

Considering the main branches of power in Ukraine, it is worth noting
in the first place that not more than 14% of the population notice
government representatives’ political will to overcome corruption — and this
proportion is somewhat smaller for each suggested level and branch of
power than back in 2015. The strongest willingness to combat corruption is
demonstrated by local authorities (13.2%) and the President (12.3%). Such
willingness of representatives of Verkhovna Rada, the Cabinet of Ministers,
and oblast government bodies is seen by 6-8% of people. Similarly to our
earlier findings, the judicial system is trailing behind — its anti-corruption
activity is visible only to 3.8% of respondents”.

Besides the main government institutions, respondents were offered
to estimate if representatives of budget institutions that are the most
corrupt in their traditional perception are willing to combat corruption. As
we can see, of the entire suggested list, the most willing to overcome
corruption are military privates — 59.4% of respondents observe such a
will in them. Interestingly, only 10.2% of respondents see the willingness
to change the situation in military authorities. It should be noted that the
issue of corruption in the Ukrainian army is rather topical now due to the
military operation in Donbas. Among the other sectors suggested for
evaluation, people note the new police with 37.9% of adults believing in
their willingness to combat corruption. And, as we see, little trusted is the
willingness of representatives of the other sectors we named to overcome
corruption in their fields — with education receiving 11.3%, health care

* NACP official statement about results of its activity as of December 2016. Available in Ukrainian at:
http://nazk. gov.ua/news/nazk-u-mizhnarodnyy-den-borotby-z-korupciyeyu-i-shchodnya-nacionalne-agentstvo-
na-varti.
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getting 9.7%, the Public Prosecutor’s office trusted by 4.3% and the
traditional militsiya left with 3.9%".

2. Preventing Corruption In Ukraine

The overwhelming majority of people have their own view on the
situation in various sectors whether they personally have contact with
those sectors or not because their perception is formed not only by their
own experience but also based on the information spread by the media or
people’s family or friends. Thus, even with no factual proof, such
information largely forms people’s perception of how serious the
corruption issue is and how effectively the government addresses it.

Over the years of our research, there have been stable trends in the
structure of corruption-related information sources Ukrainians use.
Similarly to our earlier findings, the leading supplier of information about
corruption is mass media with traditional broadcast media leading in the
sector — up to 30% of respondents receive information about corruption
from television and radio. Another major source of such information is
still informal communication — about one quarter of respondents (23.8%)
learn about cases of bribery from their family or friends. Print media
continue losing their impact — their audience comprising a quarter (25.2%)
of the population in 2007 decreased to one fifth (21.6%) in 2014 and then
to one sixth (16.0%) in 2018°.

The only source of information about corruptors’ activity that has
significantly gained audience over the period of our research is the
Internet. Though the proportion of Ukrainians learning about corruption
encounters from the worldwide web had been growing before, it has
nearly tripled since 2014 increasing from 4.4% to 12.4% (of which 7.2%
are readers of news sites and blogs and the remaining 5.2% are users of
social networks like Vkontakte, Facebook, Twitter etc.). Predictably,
different media have different user structures. Thus, print media are
mostly supported by older readers, while younger people tend to rely on
the Internet.

Government representatives are failing to win more attention with
speeches devoted directly to the problem of corruption. Their audience

> NACP official statement about results of its activity as of December 2016. Available in Ukrainian at:
http://nazk. gov.ua/news/nazk-u-mizhnarodnyy-den-borotby-z-korupciyeyu-i-shchodnya-nacionalne-agentstvo-
na-varti.

® OECD Report “Anti-Corruption Reform in Eastern Europe and Central Asia. Progress and Challenges,
2014-2018”, p.17. Available in English at: www.oecd.org/corruption/acn-ENG.pdf.
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does not exceed 8% of adults. People’s views on the leading causes of
corruption have proved to be stable over the years. It is difficult to single
out one deciding factor leading to corruption in Ukraine. Most often, rated
as leading in corruption development was officials’ desire to use public
office for personal gain (19.7%). There they are helped by the top
governing officials of the country unwilling to address corruption (12.9%)
and people themselves being used to solving their problems in such a way
(11.8%).

Insufficient inner control in the bodies of power was noted by 11.7%
of respondents and about 10% believe that corruption is caused by too
complicated and imperfect legislation of Ukraine. The rest of the listed
causes were named by less than 9% of respondents.

One half (49.8%) of adult Ukrainians admit that they may get
involved in corrupt actions for their own gain, that is when it helps them
solve their own problem. The proportion of those declaring that corruption
practice is totally unacceptable for them equals 37.4% of respondents’.

Let us take a closer look at the portraits of these two population
groups. The tendency to reject corruption even in one’s own interest
strengthens with age. Women are relatively more tolerant to corruption —
the biggest difference between males and females is seen in the oldest age
group (aged 60 and older). In this group, corruption is seen as
unacceptable by 42.4% of men and 38.1% of women. Graph 3.4 shows
that, similarly to the preceding years, young people tend to make use of
corruption contacts for their gain more often.

Corruption is more often justified by those who encounter it most
frequently: 55.8% of this year’s bribers admit the use of corruption, while
among those who have not had such experience over the past year there
are 45.3% of such people. Urban residents are more tolerant to corruption
relations (51.3% compared to 46.9% of villagers), perhaps, due to wider
possibilities of their use.

We also offered our respondents a series of questions helping
describe their value orientations. The most supported by the whole
population was the statement about the need to fire corrupt officials from
public offices — 94.3% of respondents agree with it. It is worth noting that
within different socio-demographic groups men are significantly more

" NACP official statement about results of its activity as of December 2016. Available in Ukrainian at:
http://nazk. gov.ua/news/nazk-u-mizhnarodnyy-den-borothy-z-korupciyeyu-i-shchodnya-nacionalne-agentstvo-
na-varti.
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ready for active resistance to corruption. Thus, more men are ready to
report corruption encounters that they learn about (48.0% compared to
43.5% of women), and more men are prepared to join collective protests
against local corruptors (47.8% compared to 42.1% of women). Similar
differences are also seen within age groups: the oldest people are
considerably less ready to act as mentioned above. Besides, they are less
prone to believe that most people in Ukraine will use corruption contacts
when they get a chance®.

Let us also consider the abovementioned factors in terms of tolerating
corruption. There are several questions that separate people who tolerate
corruption practices from those who do not. Thus, among of people who
tend to justify corruption, there are more people believing that most
Ukrainians will use corruption contacts if they get a chance. Secondly,
they more often believe that one cannot get proper services without extra
payment in Ukraine. Thirdly, they tend to explain their tolerance to
corruption by striving for “equality” among public officers and simple
people: if the former may break the law, it should not be demanded that
the latter observe it either.

In contrast, the ones who are strongly against corruption even for
their own gain agree more often than others that responsibility for corrupt
actions should be equal for both parties of the deal. They also declare
better willingness to uncover corruption actions.

Having compared the response to the last of the questions we
mentioned with the actual practice of reporting corruption encounters, we
can see that overall only 1.8% of the whole population filed a complaint
about corruption, while there are 1.5 times more appellants (2.7%) among
those declaring their readiness to complain.

The study of 2018 helps evaluate the general perception of how
corrupt the society is because some factors and spheres of life may not be
equally important for different people and thus will have different
influence on their perception of the situation as a whole. The survey
shows that 85.5% of adult Ukrainians estimate the spread of corruption in
the society as above average. Only 1.8% of respondents believe that
corruption is little spread or that there is none at all.

In every research wave, we asked our respondents to evaluate their
subjective perception of how corruption spread in Ukraine had changed

8 OECD Report “Anti-Corruption Reform in Eastern Europe and Central Asia. Progress and Challenges,
2014-2018”, p.17. Available in English at: www.oecd.org/corruption/acn-ENG.pdf.
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over the two years preceding the survey. Of course, analyzing their
response we cannot claim that it indicates the efficiency of the
government’s anti-corruption programs — especially considering the
circumstances around the changes in power in the recent period. But we
can observe a certain tendency in this perception.

Besides, in our earlier studies we noticed that there was a reverse
relation between the trust in authorities and perception of corruption in the
society and that such perception depended on respondents’ political
preferences. Our current research also backs this finding: supporters of the
political powers that are currently in office (Petro Poroshenko Bloc, The
People’s Front) tend to see a positive change in corruption levels more
often and note its increase less frequently. At the same time, opposition
supporters (The Opposition Bloc, the left-wing powers in opposition) note
increasing corruption more often and do not see any decrease in it.
Between them is the electorate of other political parties including other
participants of the current parliamentary coalition®.

3. Anti-corruption policy and instituonal framework

The first comprehensive anti-corruption policy document, the Anti—
Corruption Strategy for 2014-2017, was adopted by the Ukrainian
parliament in October 2014, and its provisions were later included in the
Coalition Agreement and Cabinet of Ministers’ special governmental
program. The Strategy covers all key policy areas: preventing corruption
in the public sector, state-owned enterprises, public procurement,
judiciary, private sector; establishing an effective law enforcement
system; reforming the civil service; cultivating zero tolerance towards
corruption; and increasing transparency and openness of decision making.
However, though the Strategy is a step forward in anti-corruption policy
development, it lacks clear performance indicators and necessary links
and coordination with other reforms to be conducted (in healthcare,
decentralization, military, and administrative services). Its narrow focus
on anti-corruption institutions and instruments may weaken the important
role these reforms should play in uprooting preconditions for corrupt
behavior in all sectors of economic, social and political life.

’ Civil society  statement. Available in English at: http://www.transparency.
org/news/pressrelease/ukraine_must_certify e declaration_anti_corruption_tool _to_make_it_effectiv.
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The Strategy and 2014 anti-corruption package of laws envisioned
the establishment of several new anti-corruption bodies. For the first time,
their senior management was to be selected through an open competition
by independent selection panels including CSO representatives and
trusted international experts. In some cases, this procedure was also to be
used for recruiting regular personnel. Civic oversight councils would be
set up to monitor and evaluate their performance.

However, the launch of new bodies ran into significant obstacles —
competitions were delayed by unjustifiably late governmental decisions,
selection panels sometimes included false CSO representatives, and there
have been numerous attempts to influence the selection process in favor of
politically dependent candidates. Moreover, following the selection of
senior management, the government failed to provide new institutions
with necessary premises, equipment and funding to undermine their
activity. To overcome these obstacles, civil society and international
partners became involved, using all instruments at their disposal — from
official statements to street protests.

Anti-corruption policy development and corruption prevention. The
Institutions in charge of anti-corruption policy development include the
National Agency for Corruption Prevention (NACP), the Committee on
Corruption Prevention and Counteraction of the Verkhovna Rada of
Ukraine, and the National Council of Anti-Corruption Policy under the
President of Ukraine®.

While the subject Committee of the Verkhovna Rada of Ukraine
continues to play an important role in developing anti-corruption policies
together with a new consultative and advisory body - the National
Council on the Anti-Corruption Policy — established as a platform for
high-level stakeholders to discuss the results of imposed anti-corruption
changes, the leading role in shaping anti-corruption policy was given to
the National Agency for Corruption Prevention.

This Agency is in charge of: policy development, monitoring and
evaluation; holding anti-corruption expertise of draft laws and by-laws;
administration of online registry and verification of public servants’ asset
declarations and their lifestyles; oversight of conflict of interest; control
over finances of political parties; whistleblower protection, etc. The

19 See NACP official statement about results of its activity as of November 2018.
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Agency is also in charge of preparing the Annual National Report on
Implementation of Anti-Corruption Policy.

It is subordinated to the Cabinet of Ministers of Ukraine; its five
members are appointed by a Cabinet decree and are elected for four-year
terms by a selection panel that includes representatives of different public
institutions and civil society. The Agency has its own secretariat and has
the right to set up territorial branches. The Law “On Corruption
Prevention” stipulates a number of measures to guarantee the NACP’s
independence and impartiality™.

However, when it came to implementation, the election of the NACP
members was significantly delayed by the government’s unwillingness to
have an independent selection panel. In 2015 the Cabinet attempted to
stage the election of civil society representatives who would join the
selection panel. In January 2016 civil society panel members appealed to
the administrative court against appointment of the NACP member, who,
they argued, was elected despite a conflict of interest. However the court
rejected their claims in December 2016%.

The four members were officially appointed and the Agency was
launched in March 2016; by August it claimed to be fully functiona.
However, as of December only 70% of necessary staff was recruited, the
Public Council under the NACP was not elected, and cooperation with
other governmental bodies was at initial stages. The work of the selection
panel to elect the fifth Agency member stalled.

Moreover, the NACP was heavily criticized by the EU Delegation to
Ukraine, the IMF, the UNDP and civil society for not performing their
functions properly, specifically for nearly failing to launch the web-portal
of public servants’ asset declarations. All high-level public servants and
senior local self-government officials were obliged to submit a new
electronic form of asset declarations by October 30, 2016. The form
provides an expanded access to information about officials’ and their
family members’ revenues, expenditures, movable and immovable
property, savings, and cash reserves.

According to NACP statistics, as of December 2016 the web-portal
contained 107,972 asset declarations for 2015, 1,467 officials’ reports

1 See NACP official statement about results of its activity as of December 2018.
'2 Monitoring Report by the Center of Policy and Legal Reform, December 2018. Available in Ukrainian at:
http:// pravo.org.ua/img/zstored/files/FD(2). pdf.
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about significant changes in their financial and property status, and
1,436 annual declarations of candidates for public positions™.

It was evident that the NACP was under political pressure to
postpone the launch of asset e-declarations.

When the web-portal was ultimately launched, the NACP delayed
adopting by-laws needed to verify the accuracy of declarations, and as an
outcome, this work began only two months after the declarations were
submitted.

Another important task the NACP is charged with is controlling party
finances. Almost complete control over political parties by oligarchs and
business interests has been another long-standing feature of Ukrainian
politics. Political parties were often registered as legal entities with the
purpose of ‘selling’ them before parliamentary or local elections — this Is
the main reason for such a high number of registered parties.

Under pressure from civil society and international organizations the
Ukrainian parliament introduced limitations on financing political parties,
provided transparency requirements towards their revenue sources and
envisaged parties’ financing from the state budget. Specifically, the
legislation obliges all political parties to receive all contributions only in
non-cash form through special bank accounts; the size of contributions is
regulated; contributors must be identified; all parties must submit their
quarterly financial reports to NACP; reports must be published;
administrative and criminal liability is introduced for violating key
requirements. It is also stipulated that political parties that received more
than 5% of votes during the 2014 parliamentary elections will have the
right to apply for state financing. It will include parties that reach a 2%
threshold in the next elections.

The law on party finances was enacted on July 1, 2016. The NACP
decided to release the first tranche to all political parties with factions in
the parliament by the end of 2016, excepting “Opposition Block” which
did not apply for state financing. Five parliamentary political parties
already received almost 6 million Euros.

However, the NACP itself failed to use its powers to hold parties’
leaders and accountants liable for violating legislative requirements — it
submitted administrative protocols for five individuals, citing untimely

13 See NACP official statement about results of its activity as of November 2018.
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submission of financial reports, whereas independent civic monitors
suggested that there should have been over 200 administrative protocols™.

In addition, the 2014 anti-corruption legislative package introduced a
more advanced system of incentives and guarantees for whistleblowers. It
Is possible to report corruption anonymously (information about
whistleblowers can be disclosed only in limited cases). If there is a threat
to the life, property or housing of whistleblowers or their families, the
state must undertake necessary measures to protect them. Whistleblowers
cannot be fired or forced to leave their current jobs or brought to
disciplinary responsibility for their anti-corruption activity. The NACP
can act on the behalf of the whistleblower if he or she initiates an
administrative or civilian lawsuit against their senior manager/employer
for violating their rights.

However, presently there is no information about cases of NACP’s
support of whistleblowers. Further guarantees and incentives for
whistleblowers’ activity are stipulated in the special draft law currently
promoted by civic activists and reform-minded MPs and public officials.

4. Anti-corruption law enforcement

The system of anti-corruption law enforcement and prosecution
bodies will also be radically changed when all legislative initiatives are
fully implemented. It will include the National Anti-Corruption Bureau
(NABU), the Specialized Anti-Corruption Prosecutor’s Office (SAP), the
National Police of Ukraine, the State Bureau of Investigations (SBI) and
prosecutor’s office. A National Agency for Detection, Investigation and
Management of Assets Derived from Corruption and Other Crimes will be
set up to identify, recover and manage confiscated assets.

Currently, there are two bodies in charge of fighting high-profile
corruption — the NABU and the SAP. The NABU is an entirely new anti-
corruption law enforcement body created within the 2014 Law of Ukraine
“On the National Anti-Corruption Bureau of Ukraine”, which aims to
investigate large-scale bribes, embezzlement, and corruption crimes
committed by high-level public servants, judges, MPs, managers of large
state-owned companies, and foreign officials.

 Monitoring Report by the Center of Policy and Legal Reform, December 2018. Available in Ukrainian at:
http:// pravo.org.ua/img/zstored/files/FD(2). pdf.
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The legislation provides unprecedented independence to the Bureau,
its leadership and personnel: the Director of the Bureau is chosen by the
President of Ukraine from two candidates elected by the selection panel,
that includes representatives of civil society, academia, media, foreign
experts, etc.; the Bureau personnel are recruited through an open
competition with involvement of civil society representatives; and the
personnel are guaranteed high salaries by the law. The Public Council
under the NABU is entitled to monitor and evaluate its activity. The
Director must submit public reports about NABU’s activity biannually.

The President of Ukraine appointed Artem Sytnyk as the Director of
the NABU in April 2015. By December 2016 almost 80% of NABU
personnel were recruited, and a number of regional offices are expected to
be fully launched by the end of 2016. Access to more than one hundred
state registries and databases was already provided to Bureau detectives
and analysts. Cooperation agreements were concluded with respective
institutions in a number of foreign countries™.

Setting up the Specialized Anti-Corruption Prosecutor’s Office was
an important measure to secure NABU’s independence. The SAP is
empowered to supervise NABU’s activity and support court cases.
Although the head of the SAP holds the position of Deputy Prosecutor
General, its leadership and key personnel were recruited through an open
competition conducted by an independent panel consisting of
representatives of civil society and trusted foreign experts. Nazar
Kholodnytsky was appointed as the head of the SAP in December 2015,
and all administrative positions were filled in the same month.

Consequently, the NABU was able to launch its first investigation
only in December 2015, following the establishment of the SAP, and its
first case was submitted to the court in February 2016. One year after
launching their investigative work, NABU detectives conducted over
250 criminal investigations, submitting 41 cases to court and obtaining
nine convictions (however, five of them resulted in a plea bargain). An
equivalent of nearly 4 million euros was returned to state-owned
companies, and NABU prevented embezzlement of almost 22 million

> The Report of NABU Director about NABU activity from 2016-2018. Available in English at: https:/
nabu.gov.ua/sites/default/files/reports/ report_februaryaugust.pdf.
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euros. The damage caused by the investigated corrupt actions was
estimated at 3 billion euros®.

A number of Members of Parliament were under investigation by
NABU detectives. One of them, Oleksandr Onyshchenko, fled to the UK
after the Bureau accused him of plotting a nationwide “gas corruption
scheme”. The scheme allegedly resulted in the embezzlement of up to
100 million Euros*’,

Immediately after its launch the work of the NABU faced fierce
resistance from MPs, the Prosecutor General’s Office (PGO) and other
law enforcement bodies. NABU detectives were unlawfully detained by
PGO armed personnel when conducting undercover surveillance of a
suspected prosecutor. PGO officials who were involved in the clash did
not face any serious sanctions from the Prosecutor General. Moreover, a
number of draft laws were submitted to the Parliament, aiming to limit
NABU’s investigative capacity and to allow the Prosecutor General to
interfere in NABU’s investigations.

These actions indicate that political elites are not yet ready to comply
with independent investigation of high-profile corruption and struggle to
preserve influence on anti-corruption law-enforcement. The PGO acts as
the leading institution trying to thwart the efforts of newly established
institutions.

The experience of the NABU and the SAP suggests the need for
further legislative amendments to increase their independence and
effectiveness. Currently, the NABU has to submit a request to the State
Security Service of Ukraine to install wiretapping. This undermines
NABU’s independence and risks information leakages in high-profile
anti-corruption investigations. The initiative to give the NABU an
autonomous right to wiretap was a condition of Ukraine-IMF
Memorandum signed in September, 2016 and was openly supported by
the EUY. Despite this, as of December 2016, the relevant draft law was
not adopted by the Parliament.

8 NABU official statement on results of its activity as of December 2016. Available in English at:
https://nabu. gov.ua/en/novyny/first-year-nabus-investigations-580-million-uah-embezzlement-prevented-100-
million-uah.

Y NABU press release. Available in Ukrainian at: https://nabu.gov.ua/ novyny/pislya-likvidaciyi-gazovoyi-
shemy-zusyllyamy-nabu-prybutky-ukrgazvydobuvannya-suttyevo-zrosly.

187 etter of Intent, Memorandum of Economic and Financial Policies, and Technical Memorandum of
Understanding, September 01, 2016. Available in English at: http://www.imf.
org/external/np/loi/2016/ukr/090116. pdf.

Remarks by the European Commissioner for European Neighborhood Policy and Enlargement
Negotiations, Johannes Hahn, on the occasion of meeting with Ukrainian anti-corruption institutions at the
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The NABU faces another urgent issue when submitting cases for
court consideration. The unreformed Ukrainian court system suffers from
its inability to make unbiased decisions in any corruption-related cases.

Transparency International Ukraine revealed that only 20% of those
accused of extortion or bribe collection were imprisoned by court
decisions®. Every tenth person was acquitted while the rest received
probation or were fined®:. According to a journalist anti-corruption project
“NashiGroshi”, not a single senior official was imprisoned for corruption
related offenses in 2015-2016%,

As of December 2016, most of the 41 cases filed by NABU have not
yet undergone the first court hearing. At the same time, courts use legal
opportunities to block NABU’s work by refusing to issue investigative
warrants, leaking information regarding NABU’s evidence-collecting
activities, releasing NABU’s suspects on low bails or refusing to remove
them from governmental posts.

Although the newly adopted framework law on judiciary envisages
establishing the High Anti-Corruption Court, the relevant legislation to
implement this provision has yet to be submitted to the Parliament.

Other types of corruption are to be investigated by the State Bureau
of Investigations and the National Police under the supervision of the
prosecutor’s office. The process of establishing or reforming these
institutions is less encouraging compared with the NABU and the SAP.

The State Bureau of Investigations is supposed to investigate serious
crimes, including corruption, by high-level officials and personnel of the
law enforcement bodies (except those under NABU jurisdiction), crimes
committed by the staff of the NABU and the SAP, and military crimes.
SBI establishment was stipulated by the respective law adopted in
December 2015. The bureau’s head has to be chosen by a selection panel
and appointed by the President of Ukraine®,

However, as of December 2016 the head of the SBI was not yet
selected. Civil society and international organizations criticized the

Verkhovna Rada in Kyiv, September 16, 2016. Available in English at: https:// ec.europa.eu/commission/2014-
2019/hahn/announcements/remarks-johannes-hahn-occasion-meeting-ukrainian-anti-corruption-institutions-
verkhovna-rada-kyiv_en.

2 gatistic is based on data from March 2014 to February 2018.

2L T Ukraine study results. Available in Ukrainian at: http://ti-ukraine.org/en/ news/oficial/5948.html.

%2 Results of Nashi Groshi monitoring. Available in Ukrainian at: http:// nashigroshi.org/2016/08/31/zi-vsih-
vip-chynovnykiv-za-mynulyj-rik-v-ukrajini-sily-v-tyurmu-lyshe-troje-slidchyh-i-holova-silrady.

2 Latest statistics on the governmental open data web-portal are available in Ukrainian at: http://
data.gov.ua/.
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selection process for its unclear criteria for selecting panel members,
inclusion of MPs into the panel, its closed and non-transparent work, and
potential political influence on the panel’s decision. The final decision is
expected to be taken in February 2017.

The delay in setting up the SBI seriously undermines the
effectiveness and credibility of the new anti-corruption institutional
infrastructure. It leaves law enforcement and army personnel, including
the NABU, without due oversight since the PGO, currently empowered to
oversee and investigate their activities, is itself in need of a radical reform.

The National Police of Ukraine is supposed to investigate minor
corruption crimes (petty bribery beyond the jurisdiction of the NABU and
the SBI) and corruption-related administrative offenses. The
comprehensive reform of the Ministry of Internal Affairs including the
creation of the National Police is still underway.

Although there are reasons to believe that the new patrol police will
be corruption free, there are serious concerns that further reform of the
National Police will stall. The Interior Minister Arsen Avakov is blamed
for failing to dismiss officers who participated in repressions against
Euromaidan activists. He was also rightfully accused of protecting some
senior officials presumably involved in corruption schemes. Current open
competitions for a number of senior posts largely fail to attract
professionals with high integrity standards®.

It is expected that prosecution bodies will supervise pre-trial anti-
corruption investigations conducted by the SBI and the police and will
support the accusations in court. The Prosecutor General’s Office of
Ukraine is widely perceived as one of the main obstacles to the successful
implementation of the anti-corruption reform. The transitional provisions
of the 1996 Constitution stipulated that the post— Soviet prosecution
system should have been brought in line with the EU standards. The
investigative and oversight functions should have been clearly separated
and the PGO should have mainly focused on overseeing pre-trial
investigations and supporting accusations in courts.

It was not until Euromaidan that the reform was launched. However,
an attempt to bring “new blood” into the PGO failed. As an outcome of a
large scale recruitment campaign at the local level, only 3% of new people
outside the system were appointed to administrative positions. Attempts to

242018 Open Government Awards. Available in English at: www. opengovawards.org/2018Results.
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reboot the PGO at the central level also failed and reform-oriented
Deputies of the General Prosecutor David Sakvarelidze and Vitalii Kasko
were removed.

Current General Prosecutor Yuriy Lutsenko already proposed that
some reform initiatives should be reversed — he stated that the so-called
“general oversight functions” should be given back to the PGO. This
function was widely used by the prosecutors to extort bribes from
businesses and citizens. Moreover, one MP recently submitted a draft law
giving the PGO the right to decide what institution should investigate each
high-profile corruption case. The draft law was clearly aimed at
undermining NABU’s independence®.

It is worth noting separately that the PGO failed to properly
investigate corruption crimes presumably committed by high-level
politicians and senior public servants under Viktor Yanukovych regime —
not a single corruption accusation was submitted to the court.

CONCLUSIONS

During 2016-2018 Ukraine has greatly progressed in its fight against
corruption: a new institutional framework was established and anti-
corruption instruments were launched. However, as anti-corruption reform
enters its decisive stage — enabling anti-corruption institutions’ work and
sentencing corrupt officials — it meets growing resistance from old
political and business elites.

The most widely recognized achievements are providing open access
to public information and involving civic activists in governmental
decision-making. The success of establishing new anti-corruption
Institutions is mixed, with some of them almost fully operational and
independent, and others falling prey to political pressure. The General
Prosecutor’s Office appears to be the main institutional stronghold of
those trying to thwart post-Euromaidan anti-corruption fight. Their
resistance culminated in a fight over the introduction of the new public
servants’ electronic asset declaration system.

The newly created National Agency for Corruption Prevention shows
disturbing vulnerability to political influence. It has been unable to
effectively monitor public officials’ integrity and lifestyles and political
parties’ compliance with new requirements for their financial

% Evaluation figures by CSO “Eidos”. Available in Ukrainian at: http:// eidos.org.ua/novyny/chy-zapustyat-
parlamentari-povnotsinnu-robotu-portalu-e-data/.
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transparency. Therefore, NACP’s further activity should be closely
monitored by civil society and international organizations.

Being almost fully functional, the NABU and the SAP demonstrate
first encouraging results of anti-corruption investigations, despite growing
resistance from the GPO and sabotage from courts.

The development of the SBI was stalled at the stage of selecting its
head.

In order to ensure smooth implementation of anti-corruption policy,
additional legislative measures are needed. It is crucial that CSOs, pro-
reform politicians and officials, and international organizations focus their
efforts on the implementation of anti-corruption reforms. The EU, and
other international partners, should make their assistance to Ukraine
strictly conditional on the reform’s effectiveness.

SUMMARY

Starting in 2014, Ukraine has undertaken significant reforms to
address corruption in public life. So far, there has been greater success in
restricting the opportunities for corruption than in bringing corrupt
officials to justice. Corruption is a symptom of the poor system of
governance in the country, not the cause of it. A decisive breakthrough
will require opening the political system to more actors, creating greater
competition and developing credible institutions to support the rule of
law. Anti-corruption successes include the cleaning up of Naftogaz and
reforms in administrative services, banking, the patrol police, procurement
and taxation. Decentralization is also creating new opportunities for
citizens to hold local authorities accountable for managing local public
resources.

Progress is lacking in priority areas such as customs, deregulation,
privatization, demonopolization and the reform of public administration.
Defence spending is particularly opaque. Corruption schemes remain
untouched in some parts of the energy sector. An overhaul of the civil
service is also essential. Reforms of the law enforcement agencies are
proceeding slowly, if at all. It is too early to say whether judicial reform
will lead to improvements in the functioning of the courts because of the
deep underlying culture of corruption in the judicial system. The newly
created National Anti-Corruption Bureau has yet to achieve a high-level
prosecution because of the influence of vested interests over the judiciary.
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This situation should change for the better after the formation of the High
Anti-Corruption Court, but there is likely to be a risk of selective justice.

Punitive measures on their own can only have a limited effect on
reducing corruption. They must be part of a sustained and comprehensive
strategy to reduce the space for corrupt practices and open the political
and economic system to greater competition. This requires
demonopolizing politics, and encouraging Ukraine’s power groups to
accept new rules of the game. Citizens condemn high-level corruption but
regard petty corruption as a justifiable evil. This perception needs to
change, and citizens must accept their responsibilities for limiting the
scope of corruption. The material used in the study has only the analysis
of information resources.
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FINANCING POLITICAL PARTIES IN THE WORLD
AS A FACTOR OF MINIMIZING CORRUPTION

Busol O. Yu.

INTRODUCTION

In the whole world it is a well-known fact proved by scientists that
corruption can accompany the process of financing political parties. This
is exactly why the problem of financing elections campaigns is relevant
not only in Ukraine, but also in the political life of all developed
countries.

According to the National agency of preventing corruption, the
amount for the state funding of parties in Ukraine in 2018 was 513 million
671 thousand UAH." At the same time, the results of the public survey
conducted by the «Democratic initiatives» Foundation and the Ukrainian
Center for Economic and Political studies named after Oleksandr
Razumkov show that Ukrainians are not ready to finance political parties
at the expense of the state’s budget. Thus, 76% of Ukrainians do not
support the idea of financing political parties from the State Budget and
40% of Ukrainians believe that financing the parties is the task of the
party’s leaders and party members. Only 13% of Ukrainians believe that
political parties should be financed by the state, and 14% believe that
businessmen should finance them. The Director of the «Democratic
Initiatives» Foundation named after Ilko Kucheriv and I. Bekeshkina
notes that society has a low-level of trust towards parties because they
defend the interest of financial-economic leaders instead of defending the
interest of people. This means that the same oligarch must finance his own
party’. As usual, businessmen, who invest in political parties, expect to
gain profit from them. In Ukraine this business could earn profit due to
assignment of its protégés to the top positions in the Cabinet of Ministers
of Ukraine, The Security service of Ukraine, the General Prosecutor’s

! HA3K: 513 mun 671 THC. IpHBEHb OTPHMAIOTH 6 TONITHYHMX MapTiii Ha (iHAHCYBAHHS CTAaTYTHOI
miseHOCcTi  Ha 2018  pik.  URL: https://nazk.gov.ua/news/nazk-513-min-671-tys-gryven-otrymayut-6-
politychnyh-partiy-na-finansuvannya-statutnoyi.

l'[y6mxm1-n)1e )Ie6aTBI. q)I/IHaHCI/IpOBaHI/Ie MOJIUTUYCCKUX HapTHﬁI Kak W30aBUTHCS OT BIIHSHUS OJIMTapXoOB.
URL:  https://www.ukrinform.ru/rubric-presshall/1933013-publichnyie-debatyi-finansirovanie-politicheskih-
partiy-kak-izbavitsya-ot-vliyaniya-oligarhov-zal-1.html.
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Office of Ukraine and the Ministry of Internal Affairs of Ukraine, judicial
agencies, etc. that are used in illegal ways. However, does the tendency
when «big businesses» finance political parties have any negative effect?

1. The Use of Large Business-Groups and Oligarch’s Funds

to Maintain Political Parties

In general, the problem of financing political parties should not be
considered only in the form of state funding, but also in the form of using
the funds from large business groups and oligarchs for maintaining
political parties. The state funding that does not belong to any of the
government’s branches is redistributed within the state’s budget and is
provided in a transparent way. This practice was used for the first time in
Germany and spread to other European Union countries in order to grant
independence to parties from the authorities, big businesses and oligarchs,
who have the resources to finance politics. Often parties can not refuse
these resources because they do not know how to get them from citizens
like it is done in the USA, where any pre-election campaign starts with
fundraising, as well as for election’s agitation®.

The ability to finance political parties by big businesses is a specialty
of the USA politic system functioning. A good example of this is a list in
Forbes, which revealed the main sponsors of B. Obama and M. Romney
in the USA pre-election presidential campaign. This information is also
available in free access on the Internet®. Thus, Hollywood producer
S. Spielberg, who is in the Forbes list of 400 richest Americans, has
supported B. Obama by donating him 100 000 dollars through Priorities
USA Action — an independent organization which was created to raise
funds for the presidential election. Brothers multimillionaires Charles and
David Koch, the founders of the ultraconservative «Tea Party
Movementy, were raising funds for M. Romney’s campaign and were
planning to raise 400 million dollars. Both Charles and David Koch have
contributed to this campaign themselves by donating 40 and 20 million
dollars. A well-known investor W. Buffett (number 2 in the Forbes list)
donated a maximum of 38 500 dollars to the official re-election campaign
of B. Obama and he did not operate through the Priorities USA Action

® Kpusuyn JI. Um peambne mepxasHe (imancysamms mapriii? URL: https://day.kyiv.ua/uk/article/
podrobyci/chy-realne-derzhavne-finansuvannya-partiy.

* A sx y mnx? OinancyBaHHs BHOOpUMX KammaHiii momitiunnx mapriit. URL: https://rada.oporaua.org/
analityka/a-iak-u-nykh/14030-a-iak-u-nykh-finansuvannia-vyborchykh-kampanii-politychnykh-partii.
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organization which was created to support the president. S. Adelson, who
Is a billionaire and the head of the Las Vegas Sands Empire of casinos, is
one of M. Romney’s main donator, he and his wife has donated at least
35 million dollars to support of M. Romney. Millionaire P. Pritzker, who
is the owner of Hyatt hotels, has been the head of B. Obama’s support
campaign and has raised more than 100 000 dollars for his le-electing
campaign. G. Soros had been supporting Obama since 2004, when he
stood for the Illinois election campaign and donated 175 000 to him. An
Israeli-American media magnate H. Saban donated 1 million dollars
through the Priorities USA Action organization to support B. Obama. The
Manager of New York Hedge Foundation Elliot Management P. Singer
raised 5 million dollars to support M. Romney and sponsored his
campaign by donating 1 million dollars. The financial market legend
D. Robertson, the founder of the investment company Tiger Management
Corp supported M. Romney by donating 1.3 million dollars.

In the United States of America, it is not only the election
headquarters that can start supporting campaigns of a particular candidate,
but party organizations and the political action committees (PACs) could
also agitate for them. Such committees can conduct an independent
political agitation from the candidate, they do not report about their funds,
and they can be sponsored by big businesses. PACs gained full autonomy
after McCain-Feingold’s law about the restriction of the corporation’s
rights during the pre-election period was considered non-constitutional,
and the Judges of the Supreme Court came to the conclusion that the
prohibition to finance the political parties’ propaganda was a direct
violation of the liberty of speech. The so-called case of Citizens United in
accordance with the appeal of the PACs caused a huge stream of
donations from the big business. This money went to both traditional
PACS and the super PACs; it also went to non-governmental
organizations, which do not need to report about the donations that they
get. The Appeal Court of USA refused to cancel the decision of the
federal judge, which obliges non-governmental financial organizations,
which use the preferential tax regime but still continue to conduct political
agitation live on TV to disclose the sources of their financing.
F. Wertheimer, the chairman of the liberal group «Democracy-21» has
called this the first major breakthrough in the fight against large-scaled
secret inflows, which have filled the federal elections.
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Those who defend the rights of non-commercial organization to hide
their sources of income, still have the argument about violating the liberty
of speech. It is also noted that those who donate money could face various
problems if their generosity is revealed to their political opponents who
are currently in power. At the same time, the Supreme Court always
defends the transparent policy, which requires the political life
participants to disclose the sources of their income, just like in the
«Citizen United case»”.

Large corporations do not limit themselves to financing only one
candidate. Their lobbyists work with both republicans and democrats
because the big business wants to have an influence on the politics
regardless of who is currently in power. For example, businessman
G. Soros has donated 6 million dollars to Hillary Clinton’s super
committee. Super-committee democrats criticize such actions, but they do
not refuse to take the donations during their election campaigns. For
example, the USA Priorities Action Foundation which was given to H.
Clinton as an inheritance from the ex-president collected more than
100 million dollars in at that time. H. Clinton explains that refusing the
help of super-committees means giving the republicans more financial
opportunities. She also promised that if she would win the presidential
election and take the president’s position, she would appoint such judges
to the court that would cancel the decision about super-committees. On
the other hand, she and D. Trump both had a couple of foundations that
were independently raising and spending large amounts of money “for” or
“against” these two candidates.

All donations to super-committees are recorded by the Federal
Election Commission; the anonymity of money provision is excluded. But
there is a loophole; the 501 organizations are non-commercial institutions
that have the rights to spend half of the raised funds on politics, while not
revealing who their donators are. Therefore, sponsors use this method to
support a political candidate while not revealing their participation in a
political process®.

The activities of political parties do not exhaust the entire specter of
forces and organizations that operate on the political arena. The

> Kro ¢uHaHCHpYeT NpenBhIOOpHYI0 Kammanmio bapaka O6Gamer. URL: https:/delo.ua/world/kto-
finansiruet-predvybornuju-kampaniju-baraka-obamy-177904/.

® 6. Jlopori momituku: xTo i six dinancye suGopu B CIIIA. URL: http://ukr.segodnya.ua/economics/enews/
dorogie-politiki-kto-i-kak-finansiruet-vybory-v-ssha-741490.html.
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representatives of the entrepreneur circle organize various associations of
entrepreneurs to protect their economical and political interests.
Nowadays, the constitutions and the legislations of foreign states are
regulating various aspects entrepreneurial activity and consolidating the
status of business organizations, unions and associations.

The first entrepreneur organization was founded in the United States in
1895. Now they are founded at local, regional and national levels in a form
of commercial and industry chambers, associations of employers, branch
associations and the national industrial unions, wholesale trading and
banking. A good example of this is the Confederation of British Industry,
The National Council of French Entrepreneurs, and The Federal Association
of national employer unions, The US Business Roundtable, which brings
together the representatives of the US financial circles and etc.

Entrepreneurial  organization are powerful and influential
associations, which have offices with a large number of economists,
lawyers, sociologists, psychologists in the field of business, marketing and
etc., their apparatus is much bigger than the political parties’ staff. The
main directions of the entrepreneur association (organizations, chambers
and unions) work are: a) the agreement about the economic politics of
organizations and the field of economics in general b) the influence on the
relations between wage laborers and entrepreneurs through the
development of a certain policy about paying for labor, through solving
the problem of unemployment, and the redistribution and retraining of
workers, etc. ¢) the initiation of TNC creation;

d) the influence on the legislation process, preparation and the
acceptance of the budget, tax and customs policy; e) the development of
personnel policy for the state apparatus, political parties and trade unions;
e) the financing of political parties; f) the financing of ideological
theories, which are the basis of party programs and election platforms, etc.

By supporting certain political parties, entrepreneurial structures act
as so-called curators; follow their activities and political courses. In
conclusion, political parties openly follow entrepreneurial organizations
recommendation. Unlike political parties whose social composition is
heterogeneous, entrepreneurial organizations are specific, closed unions of
big entrepreneurs, which are created on a non-party basis. It is them who
decide which political party should be financed or supported. Thus,
political parties are indirect organizers of entrepreneurial circles, and
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entrepreneurial organizations are the direct organizers. If political parties
intensify their activities in the conditions of preparing and conducting
election campaigns, then entrepreneurial organizations are constantly
working in intense conditions. The spectrum of problems and interests
solved by them is extremely huge.

Speaking about ways of entrepreneurs’ influence on the state policy,
we should mention their direct involvement in the work of the electing
agencies as well as the use of services of various lobbying organizations
and individual lobbyists’.

Although there was a tendency to reduce the financing of parties by
businesses in Germany, such practice still remains. There are the
following unities among the supporters of the Christian-Democratic
Union of Germany (CDU) — the Union of Chemical Industry and the
Daimler Automobile concern, which donated 100 thousand Euros each in
July of 2013. The Berenberg Bank and three unnamed individuals also
contributed by donating significant amounts. Traditionally, Daimler
shares money equally between the biggest political parties of Germany. In
2013, before the elections the Social-Democratic Party of Germany
(SDPN) also received 100 thousand Euros from the giant of the
automobile business. BMW’s concern also makes financial investments in
different political parties. Their political preferences are quite obvious: the
Christian-Social union got 144 thousand Euros, the social-democrats got
107 thousand, and 70 thousand went to the Free Democratic party of
Germany (VDPN). Following the CDU about donation amounts are
social-democrats, who got 287 thousand Euros at the start of the year.
Except auto giants like BMW and Daimler, there was another one big
sponsor, whose name is not revealed. FDPG received 129 thousand Euros.
The party was supported by the union of Metal-processing and electro-
industrialization of earth North Rhine-Westphalia and BMW.

However, in the recent years, according to Spiegel Online, the
amounts of donations from big business are constantly decreasing. For
example, in 2012 big companies donated 1.3 million Euros, which is three
times less than in 2011. In 2010 German political parties received almost
four million Euros, and in 2009, which was the election year they received
almost six million Euros. However, experts speak about the «drying of the
sponsors’ streamy» Of political German parties. According to Spiegel

" Koncruryuiitae npaso 3apy6ixuux kpais. URL: http://alldok.ru/book_536_page 29.
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Online, the sponsorship crisis happened due to the range of scandals in the
recent years. Nowadays, the society is much more critical to the financial
support of politics after president C. Wulff retired from his presidential
position in 2012 because he obtained certain privileges from the
businessman. Maybe the «Mdvenpick scandal» had even a bigger impact
on sponsoring. In 2009, which was the election year, the Free Democratic
Party received donations in the amount of one million Euros from the
hotel network Movenpick. This became an informational bomb of slow-
moving action: democrats acknowledged of this donation when they
already achieved the reduction of taxes added to the value of hotel
business. Soon after the FDP became known as the «hotel» party and
gained the undisguised interest of lobbyist from lots of separate business-
interest®.

According to the executive director of the «Transparency of Georgia»
E. Gigauri in 2012 (except for August and September) 6 political parties
in Georgia included in the election coalition «Georgian dream» received a
total of 4 607 000, the Unified National Movement — 13 million 43400,
the Christian-Democratic movement has received 961 00 and the Labor
Party has received 337 000 lari. The biggest source of income for the
political parties is the state’s funding and donations. In 2012, donations to
the political parties were only provided by individuals, because it was
illegal to receive donations from legal entities. E. Gigauri has mentioned
that “Nevertheless, based on the analysis of the data that is available for
us, it was revealed that 397 sponsors of the Unified National Movement,
33 sponsors of the “Georgian dream”, and up to ten sponsors of other
political associations were somehow connected to business”.

There are clear examples of this in the report. Thus, two
representatives from one of the constructional companies -
«Modernhaus» — have donated 117 000 lari to the Unified National
Movement. A partner of «Liberty Holding Georgia» V. Gurgenidze and
the partner of the affiliated company «Tegeta Motors» T. Kohodze
donated 60 000 lari to each of the former ruling teams. The same amount
was donated to the Unified National Movement by the owner of
«Goodwilly Supermarkets — E. Chhaberidze®.

® Himenpkuit 6i3Hec ckopouye (inancysanus mapriit. URL: http://www.zakonoproekt.org.ua/nimetsjkyj-
biznes-skorochuje-finansuvannya-partij.aspx.

° (unaHCHpOBAaHHE NOTMTHKH OW3HECOM BCErIa CBA3aHO C pucKoM kKoppymumm — TIG. URL:
http://www.apsny.ge/2013/pol/1365885061.php.
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At same the time where the above-mentioned states allow the
financing of political parties by big business, thing are different in other
countries — for example, in Latvia, there is an on-going active countering
of political crimes. The head of the department for monitoring the
financing of political parties of the Bureau of Countering Corruption
(KNAB) of Latvia I. Yaunskunga has stated that the Latvian system of
monitoring the financing of political parties is one of the best ones in
Europe. At the end of 2016 KNAB workers filed a criminal investigation
about the violations of law in the field of financing of the political parties.
The main suspect was the mayor of Jurmala G. Truksnisa (the Union of
«Greens» and peasants», millionaire Y. Kruminsh has been arrested, head
of the Kurzeme District Court of the Riga City A. Ornitsya and the
financier Y. Raytums were dismissed from their positions, and a rummage
was conducted in the Bureau of 1. Sudraba’s political party «From the
heart of Latvia». The former president of Latvia A. Berzinsh, and also the
head of the parliamentary fraction of the union of «Greens» and peasants
A.Brigmanis™ were also noted in the framework of this criminal case.

It is also noteworthy that despite the fact of KNAB’s effective work,
political scientists state that the country is governed by individuals who
have large amounts of money. This leads us to a thought that not
everything is going so smoothly in the field of financing political parties
in Latvia, as the government says.

According to F. Rajewski the flow of money in politics must be
restricted: «It is very important to understand who is influencing the
politics because money is the most direct instrument of influence on
political parties. Those who earn money are influencing it; those, who are
interested in legislative changes; those, who are interested in public
procurements. Well, everything is clear: there is a redistribution of the
state recourses with the help of political parties, which are the instruments
for these redistributions. This is basically the fundamental truth that can
be found in any book about politics”. F. Rajewski believes that it is
practically impossible to protect political parties from money, but it is
possible to restrict their expenses. That means that «rinsing the minds of
voters before the election, conducting massive election campaigns, which
have no content except beautiful pictures and charming tales about good

0V Jlatsii 10 HesakoHHOrO (hiHAHCYBaHHS TMApTiii Mir GyTH mpHueTHmil exc-npesuaent — 3MI. URL :
http://1news.com.ua/svit/y-latv%D1%96%D1%97-do-nezakonnogo-f%D1%96nansyvannia-part%D1%96i-
m%D1%96g-byti-prichetnii-eks-prezident-zm%D1%96.html.
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politicians on the television. Thus, the influence of personal capital of
third-person parties on lawmaking and other aspects of Latvia’s political
life could be reduced”. As stated above, certain successes in this area
already exist in the KNAB™.

The experience of the last parliamentary elections in Latvia, when
there was no limitations of spending on the last election campaign,
political parties spent around 9 euro per each voter (the biggest amount
among all European countries) which indicates that the victory of one or
another political force in the election is indicated by the amounts of
money spent on pre-election agitation and political commercials on the
television™.

Continuing the thesis of the successes of foreign countries against
overcoming corruption, we should note that on April 3, 2015, the richest
man in Romania billionaire 1. Niculae was sentenced to two years and six
month in prison for illegal financing of one of the candidates of the
presidential election in 2009, M. Joanne.

According to the data of the investigation, a former functionary of the
Social Democratic Party (PSD) of Romania B. Stanku received one
million Euros from I. Niculae for the pre-election campaign of the PSD’S
leader M. Joanne, resulted in his loss at the presidential election to
T. Bessesk. In exchange for financial support, if M. Joanne had won the
presidential election he would have appointed people close to I. Niculae in
the Ministry of Economy to lobby businessman’s projects. In addition,
B. Stanku was also sentenced to three years in prison.

Romanians achieved success in the fight against political corruption
due to these three factors:

— The existence of norms in the legislation, which increased the
transparency and the accountability of the profit controlling agencies and
expenditures of political parties and their candidates during their pre-
election campaigns;

— The existence of independent criminal agencies and accordingly —
the existence of investigators, prosecutors and judges;

1 AngpeeB A., Aptémenko B. Ilomuronor mpusBan orpaHWYWTH MapTHAM BO3MOXKHOCTH TPAaTUThH JICHBTH.
URL: http://Ir4.Ism.Iv/Iv/raksts/den-za-dnem/politolog-prizval-ogranichit-partijam-vozmozhnosti-tratit-dengi.a
75255/.
2 OimancyBamns  momitmummx  maprii.  URL  :  http://yuriy-shveda.com.ua/index.php/en/
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— The legislation about the state financing of political parties, which
provided the tools for law-enforcement agencies and the public to control
the incomes and the expenses of political parties.

V. Taran says that the introduction of similar norms into the
Ukrainian legislation is, perhaps, the only way to overcome political
corruption in Ukraine®®,

Not so long ago a scandal with the highest political leadership broke
out in Chile. During the time of the 2013 election campaign, the Minister
of Foreign Affairs E. Munos organized a dinner on a luxurious yacht, to
which he invited not only the local rich people, but also several Latin-
American diplomats. To enter this event you had to pay 1000 dollars, and
the money allegedly went to support the future president — a candidate
from the Socialist Party M. Bashelle.

The Court of New Zealand has established that the former candidate
for the mayor position D. Banks anonymously received 40 000 dollars
from the founder of the Megaupload site — K. Dotcom. In the bank,
K. Dotcom was advised to split his bank account into two separate ones to
hide the data about who made the donations. As a result of discovering the
financial identity falsification, D. Banks, who was a deputy at the time,
had to leave parliamentary position.

Activists from the Czech Republic have created a site where the
information about the political party’s donors is being constantly
published. You could find which oligarchs are very much interested in the
politics here in 30 seconds. Moreover, there is information about
companies who donate money to parties and then receive profit from the
state’s procurement procedures.

The “liberal” model in financing election campaigns was established
at a legislative level in the early 90°s of the twentieth century in the
majority of post-socialists states of Europe, it was a model which did not
provide any restrictions to financing a political party in the elections. In
particular, they did not limit the maximum amount that could be donated
to the electoral campaign (the size of the electoral foundation), nor the
sources that formed the electoral foundations, nor the donation amounts;
there were not any requirements about the need to report the sources of
income and where the money was going to be used during the election
campaign. This model existed for a long time in Latvia, Lithuania,

3 Tapan B. 3 woro morpiGHO moumHaTH neomirapxizamiro Yipainn. URL : http://www.pravda.com.ua/
articles/2015/04/9/7064261/view_print/.
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Estonia, Bosnia, Croatia, Poland, but the lack of any restrictions about the
size of the election foundations turned election campaigns from the
conflict of ideologies to the conflict of money™.

In general, the rules of financial accountability for parties operate in
125 different countries in the world. The most common way of reducing
the influence of big business is the restriction of the maximum amount of
yearly or pre-electoral donations. But without an adequate system of
control and the effective work of the control agencies, these measures are
pointless. Nothing prevents the donators from splitting the amount of their
donations into two separate ones and transferring them through forensic
individuals. This is why corporative contributions should not be restricted,
although that norm has already acted in 40 countries.

A similar issue happens with anonymous donations. They can only be
revealed if the donation is conducted through a special banking account.
But what about the small donations that the party receives during its
election campaigns? Usually this problem is solved through the
iImplementation of a certain barrier below which the anonymity of the
donator is preserved.

In both cases it is important not to overestimate the margin so
manipulations with artificial splitting of donations have become
unbeneficial. This problem is being encountered all around the word, this
includes developed countries.

The last, but at the same time the most important issue is the shadow
donations. Even if the political party has a transparent bank account and a
very low barrier for anonymous donations, it is not certain that all
registered donations pass through it. Let’s say that during the election
campaign political parties get the ability to get discounts on party
services, this opens a room for shadow donations. Although, it could be
restricted by legislative norms, when services could only be provided at
an average market value.

There are other ways such as opening a shadow bank account. This
tactics is used all around the world, and it is almost impossible to discover
the machinations of political parties this way.

As numerous examples show, transparency systems can not deprive
political parties and corrupt politicians from the temptation of getting
additional donations regardless if they are legal® or not.

" ®inancysanns monitnarmx mapriii. URL: http:/yuriy-shveda.com.ua/index.php/en/publicistics/articles/
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2. Peculiarities of Financing Political Parties in Ukraine

As of today, Ukraine has taken into the account the recommendations
of PACE 1516 (2001) «European standards in the field of financing
political parties» (In case of violating the legislation, political parties must
be subjected to sanctions... When individual liability is established,
sanctions must annihilate the mandate and temporary restrict parties from
having the right to get certain positions, as well as the recommendations
given in the GRECO Assessment Report «The transparency of financing
political parties», the third round of evaluation (2011) «....to ensure that
all violations of.... the rules of financing political parties and election
campaigns were clearly defined and punished with effective,
proportionate and dissuasive sanctions; party representatives and
candidates should be personally responsible for violating the laws of party
financing and electoral campaigns; the limitation periods for these
offences would be sufficiently long to allow competent agencies to
effectively monitor the financing of political parties». In order to prevent
political corruption there is a criminal responsibility for such actions in
the Criminal Code of Ukraine, for example, Article 159-1 (Violation of
the laws of financing political parties, pre-election agitation, and agitation
from the United Ukrainian referendum or the local referendum) and
Article 160 (Bribery of a candidate or a referendum participant).

Some Ukrainian politicians are not very optimistic about the state
funding of political parties in Ukraine. Thus, V. Lutsenko, a national
deputy from the party “United Ukrainian Union of «Motherland” who is
now the General Prosecutor of Ukraine does not believe that we can
obtain the result from financing political parties that everyone expects. If
we split the donated money to the amount of parties that are supposed to
be financed, we will get less than 80 million UAH for each one, which
means around 3 million dollars. This is the budget of one of the major-
election campaigns, which means the elections of one oligarch on one
district. That definitely will not equal the rights of all political parties; it
won’t become a real support for young and minor parties like
«Demalliance» and others. The party’s survival in the electoral race is
influenced by much smaller expenses. Their main expenses go to media,
television channels for example. Sponsorships are usually based on media
and not finances. For example, a certain oligarch negotiates with some

Y Jlemenos O., Kyuma O. Tpowi maptiif; sIK 3alMIIATH omirapxie 6e3 «momitmasoro takci». URL :
http://www.pravda.com.ua/articles/2015/04/16/7064924/.
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kind of fraction, he lets them to be on his channel for certain benefits, and
in exchange, the fraction promises not to vote for a decision that won’t be
beneficial to the oligarch. All of this work is usually done during the
election period to increase the ratings.

As for Majoritarians, they receive a franchise on one or other side of
the territory. It means that the candidate should not provide support to the
party’s brand and actually needs to finance his advertisements himself.
This is how the party gets profit from him, and the candidate goes as an
influencer from the party. This money is associated with the “shadow”
schemes and revealing them is very hard.

Politic scientist V. Fesenko mentions that the financing of political
parties in Ukraine is still hidden, so it is almost impossible to evaluate
whether sufficient money has been allocated from the budget or not. It
should be noted that more and more political parties in the regions are
being supported by local sponsors. It is also hard to say what the ideal
model of calculation of the state financing should be, and what the
minimum of funds needed for the functioning of parties and their needs is.
It is quite paradoxically, but the authors of the draft law have taken the
experience of counting amounts from Russia. There is 1 billion rubles
contributed to these purposes each year in the Russian Federation. It only
depends on the political party whether the oligarch’s influence on politic
parties has reduced or not. We have to be realists here. If the party wants
to receive additional profit, they will get it. But then why the state
financing of political parties should exist? It is important because it
reduces the temptation. It is important so that the parties that don’t want to
take money from the oligarch’s would have an alternative.

Political analysts believe that as the result of implementing the law of
state funding the influence of oligarch on political parties will be reduced,
but only one law will not be enough. This is a major step forward, but it is
far from separating oligarch’s relations with political parties™.

In Ukraine, if the party overcame the 5% barrier during the last
elections, it will receive financial support from the state. According to the
results of the 2019 elections, parties that overcome the 2% barrier will
receive financing. As the coordinator of parliamentary and election
programs believes, the state financing in Ukraine could be used as to
reassure the transparency of expenses and donations on political party’s

16 Cepena E. 'ochurancupoBanre mapTHil He YMEHBIIUT BIMSHNAS OJIMTapXOB HA MOJUTHKY, — SKCHEPTHI.
URL : http://hubs.ua/authority/gosfinansirovaniepartij-ne-umen-shit-vliyanie-oligarhov-na-politiku-eksperty-
89354.html.
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bank accounts during the inter-election period and during the elections. At
the same time, the parties should be prepared for the audit of their
financial activity, adjust their financial flows and their structures. But
nowadays the problem is that the political parties aren’t interested in
doing this. They are satisfied with the unaccountable methods of spending
oligarch’s money on election campaigns and during the inter-election
period. So they do not seek the state funding. It is extra-parliamentary
parties or new political forces of European orientation which are
interested in such laws"".

Ukrainian citizens also do not ignore the problem of financing
political parties. Here is an abstract from a critical article from Ukr.media,
in which the author allegorically conveys the imperfection of the
Ukrainian law about financing political parties and tells everyone not to
copy the foreign experience in this problem, from which you could
conclude a certain rational kernel: “Just like savages who saw a fancy
necklace (heard that the state finances political parties from its budget)
and start to run around with it like it’s a new purse, without even thinking
how that law is going to work in practice. The main channel for avoiding
any restrictions about financing campaigns and political parties is shadow
financing (and the support) thought the controlled mass media which
belongs to the...... oligarch. There isn’t a way to control hidden
advertisements (through the news for example), because it will be stated
to the wise men that we have such editorial policies. Basically, the
dependence from the oligarch will increase drastically. I am confident that
there will be a business soon where a network of people is going to be
built, a network which is going to constantly donate something for
someone while not violating the law. .... The pittance that the state is
donating to the financing of the campaign could not even be compared
with the budget that the business and the lobbying of interest are going to
give them. The most important thing here is to implement the law about
“lobbying”, which will somehow regulate this market and make it
transparent, because its main goal is based on normal and rational logic —
politicians will always use their position»™.

For the sake of objectivity, we should quote the thoughts of average
citizens about this problem, stated in the petitions. Thus, this is what the

' Kpusuyn JI. Un peansme nepxasHe Gimancysamms mapriii? URL: https:/day.kyiv.ua/uk/article/
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Ukrainian citizen suggests (taken from the petition’s text): “When the
authorities comply with the West’s requirements about the financing of
political parties by the citizens of the state then it is necessary to make
some corrections in this law, which prohibits financing without ideology,
without the democracy of business-political projects, which are registered
for the elections and also for parties registered for one individual. If we
accept the financing of political parties by the citizens, it would be fair if
the citizens finance the political parties themselves and not business-
political projects, with their political ideology and democracy, which at
the beginning of the 90s were fighting for Ukrainian interests and
independence, while not stealing anything from Ukraine»™. Interesting
propositions are outlined in the Russian Federation in a petition which
suggests perfecting the state financing of political parties through the
method of taxes, which would stimulate donations to the supporters of
political parties. It is economically unprofitable for a worker to join an
independent politic party from the business money and oligarchs.
Regarding the financing of political parties by commercial companies
(legal entities), they seek to receive direct or indirect benefits like
lobbying the interest of some certain company, or gaining the deputy’s
immunity. In this case the party mostly works for the business and not for
the workers. The author of the petition suggests letting individuals to
yearly donate a certain amount from their paid taxes for the last year on
the bank account of the political party that they support through the
private taxpayer’s cabinet. This will reduce the financial dependence from
the investors, whose interest is being lobbying by the forced parties,
which causes losses to the most of their civilian supporters.

Such financing does not cancel the already implemented laws about
the state’s financing; it only reduces the planned amount of money, which
is allocated to political parties proportionally to the amount that the
citizens have contributed through their personal taxpayer’s cabinets.
Which result is expected from the suggested innovation? The most
productive and useful political parties will receive more money, the
support of the citizens, and more chances to take the authorities position,
and the ineffective ones will have to re-consider their campaigns. This
stimulates the parties to execute their pre-election promises to the voters.
On the other hand, the voters could limit party’s financing due to the laws

¥ IIgenp 1. B. 3aGoponnty diHAHCYBAHHS 3 KHIIEHb YKPAiHCHKHX IPOMAjfH TAK 3BAHMX MONITHIHKX
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78



that clearly include corruption, that were adopted by the party® in the
future.

According to the authors studying non-governmental organization of
Georgia, the financing of politics by business is always associated with
the risk of corruption. That is why a proper regulation of donations is
needed. On the other hand, a complete prohibition of donations from the
legal entities causes unjustified and disproportionate restriction of their
constitutional rights of freedom and expression of their political activity.
The report highlighted the fact that there isn’t a single document which
has been developed by a certain international organization about Georgia,
which would suggest a complete restriction for financing political parties
by the legal entities. The authors believe that instead of a complete
prohibition to financing political parties by the legal entities, certain
regulating norms should be implemented to avoid already existing risks*.

One of the political parties in Ukraine has suggested another scheme
for the interaction of state and the business as a basis to form a new social
politics of the state. According to its ideology, the dialogue between them
will develop when both sides accept their obligations. Each sector should
define its field of responsibility. There should be no situations where the
authority agencies will force business to donate money for social projects.
A certain quote applies to business as well as too all of us: «Living in a
society while being free from the society is impossible”. But even to this
day the national business is not fully aware of the fact that the decisions of
long-lasting and short-lasting business objectives are tied with the
tendencies of the development of society as a whole. The priorities of all
forms of business shouldn’t just change; they should expand their narrow
temporary boundaries. The emphasis on receiving the maximum profit
should be gradually replaced by the realization that the focus on the
socially-responsible business is the key to future growth of the company,
its employees and the whole society. That way socially-responsible
business, and the goals and objectives of the project could be realized only
in a narrow space of combining the interest and the priorities of three
groups — the business itself, the state and the society. We are talking about
such social changes that could lead to a convergence of these interests®.

%0 Y CoBEpIIEHCTBOBATh TOCYAAPCTBEHHOE (DMHAHCHPOBAHME TOTHTHYECKHX NApPTHil depe3 HalOroBbIE
METO/IbI, CTUMYJTUPYIOIIHE TI0KePTBOBaHMS cTopoHHnKam maptuit. URL: https://www.roi.ru/25422/.
duHaHCUpOBaHHE TOJMTHKM OW3HECOM Bcerja cBs3aHo ¢ puckom koppymiuu — TIG. : URL:
http://www.apsny.ge/2013/pol/1365885061.php.
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This concept have something in common with the conclusion of
criminologist Y. Orvol that the strategic principles of relations between
the state and large businesses should include neither confrontation, nor the
attempts to clear the authorities from the oligarch’s influence, they should
include the cooperation with the further elimination of criminal forms of
activity in the field of politics®.

There is an opinion that the financing of political parties by the
business representatives is beneficial not only to the political parties, but
also to the state because when the national financing takes place there will
be no attempts and desire to find means for work elsewhere, including
somewhere abroad. This is basically how it happens all around the world:
people finance political parties because of their political beliefs, and
opinions, and that’s how they finance their future. They finance the
economical and social campaigns which are beneficial for them; they
support different political parties which contribute to the promotion of
their opinions and ideas. Belarusian politics mention that: “It doesn’t
matter which statement and actions are made by the authorities, business
is the only thing that helps us, people help us”, «if there are mechanism
for this, but unfortunately all of this what happens causes damage to the
national interest and to the development of the political system, which is
bad to the economic development and the country’s® development in
generaly.

It should be taken into the account that there are no oligarchs in the
EU that we know in the Ukrainian sense. There are only big businesses,
which pay taxes and do not affect the politics directly. The society must
learn to see the difference between big business which honestly pays taxes
and oligarchs who get rich from monopolies, corruption schemes and the
access to the state-owned enterprises, between the freedom of speech and
the fake information by the bribed mass media, between true patriots and
the playing politics, who protect their sponsors® by shouting patriotic
slogans.

23 Opnos 0. B. TTomiTHKO-KPUMIHONOTI4HA TEOpist POTHII 3TOYMHHOCT : JHC. ... A-Pa IOPHA. HAYK :
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CONCLUSIONS

An analysis of the political party’s activities in countries makes it
possible to draw the following conclusions: a) political parties that are
deeply integrated into the state’s political mechanism have a much larger
influence on the social-economical and political processes, that happen in
the society; b) the conclusions about the party’s activity shouldn’t be
based on its name, activity, pre-election platform or the popular slogans,
that it uses during the election campaign, but on specific actions that the
party makes when it takes the authorities position, works in the state’s
structures on a coalition basis or as an opposition party.

The lack of legislative limits of expenses and the donations to the
election campaign, the requirements to reveal the information about the
sources of the election foundation formation, which leads to the increase
of the corporations influence on the party’s finances, which means the
corruption of the politics, but on the other hand — it does not give a basis
to reveal which financial-industrial groups are behind the victory of a
political party on the elections. All of this makes it necessary to
implement restrictions about financing election campaigns®.

The financing of political parties by big business should only be
implemented only under the conditions of the process transparency, and
the possibilities of controlling it from the citizens’ side. Large
businessman, millionaires are people with a commercial streak, strong
leaders, excellent managers who have the right connections and
acquaintances, which strongly help them to organize efficiently and
correctly almost any case. This is why the state should not deny the
financing of political parties by big business, but rather cooperate to
receive equal benefits for both sides.

Analyzing the foreign experience and Ukrainian realities the new
trends for the formation of a new philosophy of political party financing
in Ukraine by big businesses can be seen based on mutual cooperation of
large private corporations and the state as well as transparent and fair
grounds. This way is the only factor of reducing corruption in the world.

SUMMARY
It is a well-known fact proved by scientists that corruption can
accompany the process of financing political parties. This is exactly why

% inancysanns nomitranux mapriit. URL: http://yuriy-shveda.com.ua/index.php/en/publicistics/articles/
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the problem of financing elections campaigns in relevant not only in
Ukraine, but also in the political life of all developed countries.

Usually businessmen who invest in political parties expect to gain
profit from them. In Ukraine this business could earn profit due to
assignment of its protégés to the top positions in the Cabinet of Ministers
of Ukraine, The Security service of Ukraine, the General Prosecutor’s
office of Ukraine and the Ministry of Internal Affairs of Ukraine, judicial
agencies, etc. that use illegal ways. However, does the tendency of «big
businesses» financing political parties have any negative effect? In
general, the problem of financing political parties shouldn’t be seen only
in the form of state funding, but also in the form of using the funds from
large business groups and oligarchs for maintaining political parties An
analysis of the political party’s activities in foreign countries makes it
possible to draw the following conclusions: a) political parties that are
deeply integrated into the state’s political mechanism have a much larger
influence on the social-economical and political processes, that happen in
the society; b) the conclusions about the party’s activity shouldn’t be
based on its name, activity, pre-election platform or the popular slogans,
that it uses during the election campaign, but on specific actions that the
party makes when it takes the authorities position, works in the state’s
structures on a coalition basis or as an opposition party. The financing of
political parties by big business should only be implemented if the
conditions of the process transparency are met, and the possibilities of
controlling it from the citizens’ side. Large businessman, millionaires are
people with a commercial streak, strong leaders, excellent managers who
have the right connections and acquaintances, which strongly help them to
organize efficiently and correctly almost any case. This is why the state
should not deny the financing of political parties by big business, but
rather cooperate to receive equal benefits for both sides. Considering
foreign experiences and Ukrainian realities, one can observe the
tendencies towards the formation of the new philosophy of financing
political parties in Ukraine by the big business, based on the cooperation
from large private corporations and the state on transparent and fair
grounds. This is one of the ways to minimize corruption.
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HUMAN LIFE AS THE HIGHEST SOCIAL VALUE
AND THE SUBJECT OF LEGAL PROTECTION

Dorokhina Yu. A.

INTRODUCTION

Article 3 of the Constitution of Ukraine proclaims the fact that a
person, his/her life and health, honor and dignity, inviolability and safety
are recognized in Ukraine as the highest social value. For that reason, the
issues of crime qualification against the most valuable human benefits —
life and health is of great attention because in the criminal legal aspect
such infringements are recognized as the most dangerous.

Human life is a special form of human existence (human organism)
characterized by integrity and ability to self-organization; it is the most
valuable benefit, which in case of human death can not be renewed.
Human life is characterized by reactivity, breathing, thinking, sensitivity,
vision, communication, nutrition, growth, movement, metabolism, and
reproduction etc.

1. Human Life as the Highest Social Value

In all periods of development of civilization, the problems of the
human life value, which is the core of the culture of all people, nation and
society, play an important role. The right to life is the main human right
proclaimed and enshrined in the Universal Declaration of Human Rights
dated December 10, 1948, as follows: “Everyone has the right to life,
liberty and security of person™.

John Locke was the first who formulated and philosophically
justified the very idea of human rights. The philosopher called the right to
life as one of three natural rights. The thinker considered life, freedom and
property to be decisive for a person. He called these rights as inalienable
as they are a part of human nature, therefore they can not be granted or
withdrawn. This thought of J. Locke was brilliantly continued by
Alexander Hamilton one of the founders of the United States, who at one
time pointed out: “The sacred human rights of mankind are written by the
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light of the sun, by the hand of God on all people and will never be erased
or distorted by any power on the Earth”.

In a modern social consciousness, the prevailing idea is that the threat
to the human freedoms and rights can only come from the state, a
potential bearer of a despotic beginning, and never from the people who
are immanently striving for freedom. This position seems obvious to
many people, but needs to be clarified. Even if, in most totalitarian
doctrines, the subjectivity of the state is humiliated: it acts formally not
only as one of the most important components of civilization, but also as
an instrument of preservation and domination of the true subject of
history — the people™.

However, an attempt to define human rights as the highest value also
carries “a seed of the eternal”. At that time another prominent German
philosopher F. Nietzsche showed the problematic nature of the philosophy
of values, which are known to have their own destiny. C. Schmitt pointed
out to the problem of interpreting human rights as eternal values, noting
the following: “If we consider the fundamental rights as values, then the
question naturally arises: why these values (life, freedom, property)
should be considered as such only in relation to the state? It would be
logical to spread such attitude to them on legal relations that arise between
citizens”. As C. Schmitt emphasized in his work under the expressive title
“Tyranny of Values”, “get dressed in subjectivity, freedom is replaced by
the objectivity of values, which is objectivity only by imagination.
Someone who refers to values can not oppose anything to the pursuit of
revaluation, discredit, or doubt in one or another value”?. Indeed, what
prevents the sovereign from reviewing the status of these norms-values,
and are there any grave obstacles to this? According to K. Schmitt, such
justification of value-based principles is a weak link in this version of
human rights, and in this case, even the provision of “transcendental”
status to these legal values does not help much. Certainly, C. Schmitt
continues that constitutional norms could be considered as expressions of
“a system of values” or ‘“a natural-legal system” (since they are
fundamental rights). However, the inevitable consequence and reckoning
will be loss of value of the very text of the Constitution and its conceptual
structure. At the end, we gain the value with a “positive” and

! IMonmep K. OtkpeiToe obmectBo u ero Bparu : B 2 1. / K. [Tonmep. — Mocksa, 1992. — T. 2. Bpewms
JoKerpopokoB: I'erens, Mapkc u apyrue opakysl. — C. 76—77.
¢ Schmitt C. Die Tyrannei der Werte / C. Schmitt. — Hamburg, 1979. — S. 33-37., c. 33
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“suprapositive” property, but the experience of recent decades gives a lot
of re%sons for doubts (moreover, not only in Germany) in their stabilizing
role’™.

Therefore, it is reasonable to point out that: either fundamental rights
(the right to life) are values subject to the same legal protection both in
relations between citizens and the state as well as between citizens, or in
one case the fundamental rights are non-acquired eternal values, and in
the second — subjective acquired rights. According to C. Schmitt, there is
such difficult situation which interpreters of the Constitution get as the
system of values, where one of the basic (main) values, along with
property and freedom, is human life.

At the same time, the reception of the principle of primacy of human
rights, carried out in Ukrainian constitutionalism, can be regarded as a
peculiar presumption of “guilt of the state” towards a citizen. The state, as
noted by the well-known constitutionalist J. Isensee, “squeezes into the
Procrustean bed of constitutional duties, while the citizen is given
freedom in relation to the state, and through the citizen — the whole
society’™.

The consolidation of human rights and freedoms as the highest value
means that in relations of a person, society and the state the priority
belongs to the rights and legitimate interests of a person. In other words, if
a person is the highest value, then his/her rights are the values of the same
highest order that “precede the Constitution” and even have primacy over
state sovereignty®. In this regard, the question arises: is there anything in
this world that is above human rights; or human rights are always “over
the world”?

In our view, in case of such “conceptualization” not any state can
simply exist under a more or less serious test. The liberal principle of the
superiority of the rights of a person over the rights of the state in its
practical implementation inevitably leads to the collapse of the state and,
accordingly, to the collapse of the human rights, because without the state
they will not be protected by anyone. In support of the above, it is
reasonable to quote I. Kant: “Democracy in the proper sense of the word
Is inevitably despotism, because it establishes such executive power,

® Schmitt C. Die Tyrannei der Werte / C. Schmitt. — Hamburg, 1979. — S. 33-37., c. 34

* Isensee J. Burgerfreiheit und Burgertugend / J. Isensee // Der Preis der Freiheit. — Kuiln, 1998. —S. 20., c. 20

® Capmosnnkosa I'. JI. Kommenrapuii k Komcturyrmu Poccmiickoit ®enepamun  (mocrateibiii) /
I'. 1. CanoBHukoBa ; oTB. pen. Kontoxosa U. A. (YmHOBa). — Mocksa : FOpaiit, 2000. — 189 c., c. 15-16
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where everyone decides about one person and in any case against one
person ... this is a contradiction of the common will with itself and with
freedom®. From incompatibility of unlimited democracy with the human
freedom and dignity it follows that from standpoint of a liberal
worldview, for which the very highest value is the person (his/her rights
and freedoms), only the power of laws can be just.

Article 3 of the Constitution of Ukraine stipulates: “Human rights
and freedoms and their guarantees determine the content and direction of
the state. The state is responsible to a person for its activities. The
assertion and guarantee of human rights and freedoms is the main
responsibility of the state”. It can be said that this article “sets the tone”
with all the following constitutional provisions, reflecting the real or
desired position of a person in the Ukrainian society, regulating his/her
relations with the state, directing the state policy. In a word, it is the basic
article that characterizes the very foundations of the social and state
system enshrined in the Constitution. It is the normative and legal
foundation for the humanistic direction of the development of public and
state life in Ukraine.

The above provision briefly reproduces the content of the conceptual
foundations of the preamble of the Universal Declaration of Human
Rights, which in itself should determine the compliance of the provisions
of the Constitution of Ukraine with international human rights standards.
Among these grounds, it should be noted, in particular, “belief in basic
human rights, in the dignity and value of the human personality”, as well
as “recognition of the dignity inherent in all members of the human family
and their equal and inalienable rights”. The above postulates are
reproduced in the preamble of the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and
Cultural Rights.

Certainly, the recognition of human life as a social value is
fundamentally important: it means that human life is a value not only for
person himself/herself, but for society as a whole, for community.
Moreover, since this value is the highest, no other phenomenon can be
appreciated by a society higher than human life, can not, so to speak,
surpass its value.

® Kanr 1. K Beuromy mupy / 1. Kanr / Karr Y. Cou. : B 6 T.— Mocksa, 1966. — T. 6. — C. 269-270., c. 269
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Objectively, the right to life serves as a benchmark, a criterion for the
whole institute of rights and freedoms in a democratic society. When it is
stated that human rights are the highest social value, this also implies to
the person as the holder of these rights. Without a person, outside, In
isolation from a person, any rights turn into something that means
abstraction. Thus, this right, undoubtedly, forms the basis of all other
rights and freedoms. It represents the absolute value of world civilization,
since all other rights lose meaning and significance in the event of the
death of person. Definitely, a person and his/her life are the basic,
fundamental value with which all legal systems should relate. The right to
life is given by person by nature (in some concepts — by God), but never —
by state or power. The latter are only obliged to recognize, respect and
defend this value in all respects that dominates over all others.

At the present stage, the concept of human rights has become a
leading element of political liberalism, its cornerstone, almost
metaphysical level. This is the fundamental level of the general liberal
theory in which metaphysics is “the discovery of the ultimate cause of
things, their first and universal beginning”, where one of the first must be
the 7question about “the grounds” and the “first and universal principle” of
life".

Human life is not only a subjective right protected by legal norms,
but also an independent social, spiritual and biological value. Protection
of each person’s life is a primary task of criminal law. Many lawyers have
dedicated their works to the criminal legal life protection, but their works
do not exhaust all the problems of criminal law in relation to the
comprehensive life protection. One of these problems is the question
when life begins, and, accordingly, its criminal legal protection.
Clarification of this issue is directly related to possibility of bringing the
guilty persons to criminal liability for infringement on life.

2. Human L.ife as the Subject of Legal Protection
As to the question of the beginning of life in legal and medical
literature, there are many different points of view. In particular,
researchers determine the beginning of human life from a certain stage of
physiological birth. At the same time, one group of scientists believes that

" Mowupniu B. Iligpyunnku cucremarnunoi dinocodii : B 6 T. / B. Momnain ; mep. 3 itan. b. 3aBigmuska. —
Kosksa : Micionep, 2010. — T 3. Onromnoris i meradizuka. — 284 c., c. 8
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human life begins with the moment when a child is capable of
independent existence, completely separated from the mother’s body and
has made his/her first breath (B. Zdravomyslov, O. Krasikov, S. Boyarov,
O. Naumov, M. Shargorodsky etc.). However, in 1923 S.V. Pozdnyshev
wrote: “The most convincing proof of the newborn’s life is breathing.
However, there are possible cases when the child was not breathing, but
already lived through the blood circulation”®

Other scholars note that the moment of the beginning of human life is
associated with such a stage of physiological birth delivery, when only a
part of the child emerged from the mother’s womb (V. S. Borodin,
O. O. Zhizhylenko, B. S. Utevsky, A. A. Piontkovsky, Ye. F. Pobegailo,
Yu. B. Khimyak at al.). In this regard, at that time V. D. Nabokov noted:
“... The moment of birth ... should be considered the beginning of birth
delivery, and at the same time not in the understanding of the
physiological beginning (for example, the appearance of pain), but in the
sense of the appearance of any part of the child’s body outside: from this
moment the concept of the fetus is replaced by the concept of the child”.

Some authors point out that the initial boundary of human life should
be associated with the emergence of the formed mass of brain cells, which
makes the fetus viable™. Proponents of this position came to the
conclusion that, from a legal point of view, the beginning of human life is
the birth (formation) of the brain, namely: the achievement of twenty two
weeks of intrauterine development by the fetus''. At the same time, it
should be noted that in modern criminal legal literature attempts are made
to determine the moment of the beginning of life in another way. So,
according to Professor V. O. Glushkov, the life of a human fetus after
twenty eight weeks — an additional object of illegal abortion, so his/her
death as a result of an illegal operation should be qualified as a murder*.

As to the beginning of life, it is possible to recognize the position of
M. Ya. Korzhansky as substantiated, who notes that this is the beginning
of physiological birth delivery, “when the development of the fetus has

8 Hosaupimes C.B. Ouepk OCHOBHBIX Ha4yaJ HayKH yrojoBHoro npasa. OcobenHas yactb M., 1923, C. 6

% Ha6okos B.JI. DneMeHTapHbIH Y4eOHMK OCOOEHHOM 4YacTH pYCCKOTO YrOJIOBHOTO TIpaBa /
B.JI. Habokos. — CII6 : 1903. - 136 ¢c.,c. 5

1% Ilapano P. Hauamo yromoBHO-TpaBOBO# oxpaHu sxu3Hi uenoseka / P. Illaparos / YromoBHoe
npaso. — 2005. —Ne 1. — C. 70-81., ¢c. 75

1 TpyGuuko B.M. Kommuenmis KpuMiHaIbHO-IIPaBOBOi 0XOpoHM : MoHOrpadis / B.M. TpyOHHKOB,
T.A. TTaBnenko. — X. : XapkiB ropuaunanuii, 2009. — 288 ¢, c. 117

2 Tiymkos B. A. OTBETCTBEHHOCTD 3a MPECTYIUICHHS B 00MacTH 31paBooxpanenns / B. A. ['mymkos. —
K. : Buma mxkona, 1987. — 200 c., c. 21

90



come to an end and it has matured for independent life beyond the
mother’s body, a new life appears that should already be protected by a
criminal law™*?,

There is a point of view according to which the moment of the
beginning of life is the moment of fertilization'*. In legal science there are
steady trends of support of exactly this point of view. So, some scientists
point out that “the period of intrauterine development of a person is an
early period of his/her biological life. Being in the maternal womb in the
state of the embryo, he/she is bodily independent, because he/she is not a
part of the body of the carrier and is capable of self-development: after all,
the vital processes taking place in him/her, act as an internal impulse for
his/her development. The body of the mother is only an ideal development
environment. From the birth begins the second stage of the biological
existence of person, more precisely, the stage of his/her stay in the social
environment. This proves the incorrectness of the existing opinion that
human life begins with his/her birth. It should be corrected: the social life
of a person begins from the moment of his/her birth”*.

Some authors believe that “the legal relation to the status of embryos
should be based on the recognition of the fact that the embryo is not a part
of the mother’s body, but the beginning of a new life”'®. It should be
emphasized that the given position has its normative consolidation. In
particular, in civil legislation of Ukraine in Article 1222 of the Civil Code
of Ukraine, the right to inheritance arises in a person who was conceived
during the life of the testator and born alive after the opening of the
inheritance.

3 Kopskancekuit M.J. Kpuminanshe npaso. 3akonoaascTBo Ykpainn. Yactiua Ocobmusa. Kype mekitiii /
M.H. Kopxancebxuit. — K. : Arika — 2001. — 544 c., c. 49

Y Momos A.H. [IpecTymienus: TPOTHB JMYHOCTH HPHU cMsirdamoummx odcrosrenscTBax / A.H. ITonos. —
CII6. : FOpuanueckuii uentp [Ipecc, 2001. — 472 c., c. 56; ITopouryk C.JI. [IpaBo mt0auHU HA KUTTS K 00’ €KT
HOPMATHBHO-TIPaBOBOI'O  PETYJIIOBAHHA: Cy4YacHWH craH, mnpobmemu B Ykpaimi / C.JI. Tlopomyx,
O.B. Ony¢pienko // Bicauk Jlyrancekoro iHcTuTyTy BHyTpimHIX cmpaB MBC VYkpaiam: Hayk.-teop.
KypHai. — Jlyrancek : [H-T BHyTpimHiIX cipaB MBC VYkpaian, 1998. —Bum. 2. — C. 3-18; Tommuenkos B.A.
3asBieHue Kadenpsl smMOpuonorun ouonoruueckoro dakynsrera MI'Y 03.09.1993 [OnextponHslii pecypc] /
B.A. l'onnuenkos, J1.B. Tlonos. — Pexxum noctyma : http://www.patriarchia.ru/db/text/3122712.html.

® CemuxoBa O. I'. KOHCTHTYIHOHHO-IIPABOBBIE MPOOIEMBI OCYIIECTBICHHS MPaBa HHANBHIOB HA
cBO0OIy W JMYHYIO HEIPHKOCHOBEHHOCTH : aBTOpedepar IuC. Ha COMCKaHWE Hayd. CTENCHHW KaHI. IOpHUI.
Hayk : criett. 12.00.02 «KoHcTuTynmoHHoe npaBo; MmyrununaisHoe mpaBo» / O. I'. Cennxoa. — ExkarepunOypr,
2002. -23 c.,c. 13-14

1° Becenxuna H. W. KoHcTUTYyIMOHHO-TIpaBOBas 3aliuTa MpaB HepoauBIiierocs pedeHka B Poccuiickoit
Oeneparun : aBTopedepar auc. Ha comckaHme Hayd. CTeNeHHM KaHA. IopuA. Hayk @ coem. 12.00.02
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Supporting this approach, Professor A. I|. Kovler emphasizes:
“Modern law strongly defines another milestone: human life begins from
the fertilization of the egg™"".

Unfortunately, at the legislative level, the moment of the beginning
of life is not clearly established. And only in clause 1.2 of the Guidelines
for determining the criteria of the perinatal period, live birth and dead
birth, approved by the Order of the Ministry of Health Ne 179 on March
29, 2006, states that “live birth is the expulsion or removal of the fetus
from the mother’s body, which after expulsion/removal (regardless of the
duration of pregnancy, whether the navel cord is cut and whether the
placenta is detached) breathes or has any other signs of life, such as
palpitation, cord pulsation, certain movements of skeletal muscles”,™
although from this definition it is not clear what should be recognized as
the beginning of life. The Instruction focuses on the criteria that indicate
whether a person was born alive.

The decision on the problem of legal consolidation in relation to the
moment when life protection begins should be found in terms of foreign,
first of all, European legislative experience. In particular, under the
legislation of most states of the European Union, human life begins at the
time of his/her conception, and the child at the prenatal stage of
development up to his/her birth by the very fact of his/her existence,
including the fact of staying in physical (biological) relations with his/her
mother, has a certain legal status that gives him/her the right to protection.

Traditionally, the prenatal period is divided into three stages: the
zygote stage (about two weeks), the embryo stage (from the second to the
eighth week) and the fetus stage (from the ninth week up to the birth). At
the same time, the terms ‘“zygote”, “embryo” and ‘“fetus” are used
exclusively to indicate the stages of the ontogenetic development of the
human individual, but can not in any way be the basis for recognizing the
lack of value of the child’s life at the prenatal stage of development.

In accordance with the Decree of the Grand Chamber of the
European Court of Justice (Court of Justice of the European Union) in

Y Koenep A. M. Anrpomnosnorus npasa : yue6. mist By308 / A. WM. Kosnep. — M. : HOPMA — MHOPA-M,
2002. — 480 c., c. 428

'8 ITpo 3arBepmwkenns [HCTPYKIii 3 BU3HAUCHHS KPUTEPIiB IEPHHATAILHOTO IEPIO/Y, KHBOHAPOKEHOCTI
Ta MEpPTBOHAPOKEHOCTI, Ilopsaaky peecTpamii >XMBOHAPOHKEHUX 1 MepTBOHApOKeHWX [EnexTpoHHuit
pecypc] : Haka3 MiHicTepcTBa 0XopoHH 310poB’st Ykpainu Ne 179 Big 29 6epesnst 2006 p. — Pexxum goctymy :
http://zakon2.rada.gov.ua/laws/show/z0427-06.
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case Ne C-34/10 on October 18, 2011", dedicated to the interpretation of
Article 6, paragraph 2, subparagraph (c) of Directive 98/44/EC of the
European Parliament and of the Council “On the legal protection of
biotechnological inventions” *® on July 6, 1998, a human egg from the
moment of fertilization should be considered as a “human embryo”
(subparagraph 1 of paragraph 53 and paragraph 35; herein — “in terms of
content and for the purposes of subparagraph (c) of paragraph 2 of
Article 6 of the Directive”).

Being at the initial — prenatal — stage of human life and development
does not give legal grounds to treat a person (and accordingly — his/her
life) as an object that is not a human individual and has no right to life and
IS not subject to criminal legal protection. The right of such a child to life
by its legal nature derives from the natural human right to life and should
be recognized as the highest value by the state. Thus, the state is obliged
to recognize the necessity for legal protection of the child’s life and health
at the prenatal stage of development and to establish legislative guarantees
of the right to life of such child; his/her right to normal development and
the criminal legal protection of his/her health from the moment of
conception,

One should turn to the legal position of the European Court of
Human Rights, which reflects not only the legal positions on the issues
proposed, but also the value-based (axiological) grounds for the decisions
taken on these issues. Thus, according to the legal position set out in § 82
of the European Court of Human Rights judgment on 07.07.2004 in the
case “Vo v. France”*" and later in § 107 of the European Court of Human
Rights in the case of “Mehmet Sentiirk and Bekir Sentiirk v. Turkey” on

9 Arrét de la Cour de justice (Grande chambre) de 18 octobre 2011 dans I’affaire Ne C-34/10 //
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=111402&pagelndex=0&doclang=FR&mode
zIst&dir=&occ=first&part=1&cid=416805>. Judgment of the Court of Justice (Grand Chamber) of 18 October
2011, Case C-34/10 // <http://curia.europa.eu/juris/document/document.jsf?text= &docid=111402&pagelndex=
0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=416805>.

% Directive Ne 98/44/CE du Parlement européen et du Conseil du 6 juillet 1998 relative a la protection
juridique des inventions biotechnologiques // Journal officiel des Communautés européennes. — 30.07.1998. —
Ne L 213. — P. 0013-0021. <http://eur-lex.europa.eu/legal-content/FR/TXT/HTML/?uri=CELEX: 319980044
&from=EN>. Directive Ne 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the legal
protection of biotechnological inventions // Official Journal. — 30.07.1998. — Ne L 213. — P. 0013-0021.
<http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:31998L.0044>.

2L Arrét de la Cour Européenne des Droits de I'Homme du 08.07.2004 de I’affaire «Vo c. France»
(Requéte Ne 53924/00) // <http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-66445>.

93



09.04.2013 (final judgment on 07.09.2013)%, in the absence of European
consensus on the scientific and legal determination of the moment of the
beginning of human life, the state has the right to independently resolve
this issue: “The question of the starting point of the right to life shall be
attributed to the discretion of the states themselves™.

At the same time, in the resolution of the European Court of Human
Rights on 08.07.2004 in the case “Vo v. France” it was stated that it was
inappropriate to carry out the unification of the legislative norms of
various states on this issue (§ 82), moreover, the Court noted that “certain
elements of the legal protection of the human embryo/fetus arise in the
light of scientific progress and future results of scientific research in the
field of genetic engineering, artificial insemination or experiments on
embryos”(§ 84).

According to the Constitutional Court of Spain resolution Ne 53/1985
on 11.04.1985%, unborn children (subparagraph (c) of paragraph 5 etc.)
have the constitutionally guaranteed right to life (as an embodiment of the
fundamental value) and for, the state has an obligation to guarantee life,
including for an unborn child (Article 15 of the Spanish Constitution),
although within certain limits, determined by the interests of protecting
the rights to life and health protection of the mother (paragraphs 12, 4
and 7); it is recognized that human life is a process of development that
begins with pregnancy and ends with death, it is a continuous
representation of qualitative changes in the physical and psychic nature
over time, reflecting this in the changes in the status of the human
individual from the point of view of public and private law (subparagraph
(a) of paragraph 5).

The Resolution of the Constitutional Court of FRG on 28.05.1993*
also confirmed the necessity to extend the right to life to children at the
prenatal stage of development: “The basic law requires from the state to
protect human life. Human life includes the life of the unborn. And this
right must also be protected by the state” (paragraph 145). The German
lawmaker represented by the Federal Constitutional Court of Germany, in

22 Arrét de la Cour Européenne des Droits de I’Homme (Deuxiéme section) du 09.04.2013 (Définitif —
09.07.2013) de [Iaffaire «Mehmet Sentirk et Bekir Sentirk c. Turquie» (Requéte Ne 13423/09) //
<http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-118336>.

2 Sentencia del Tribunal Constitucional de Espaiia Ne 53/1985 de 11 de abril de 1985 //
<http://hj.tribunalconstitucional.es/HJ/pt-BR/Resolucion/Show/SENTENCIA/1985/53>.

2 Decision of the Federal Constitutional Court, NeNe 2 BvF 2/90, 2 BVF 4/92, and 2 BvF 5/92, May 28,
1993 /I <http://www.bverfg.de/entscheidungen/fs19930528 2bvf000290en.html>.
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his/her judicial practice still leaves the unsolved question from what
period of life begins the protection of constitutional human rights.
However, this higher judicial authority is more inclined to the fact that
“human life begins with the merger of the egg and sperm”?°.

Accordingly, the assertion that an unborn child is a person is not only
a philosophical, moral or ethical belief or assumption, but is legally
significant established fact recognized by international law, confirmed by
the provisions of EU international law*® and substantiated by a greater
amount of scientific knowledge gained in the fields biology, embryology,
genetics, physiology and other sciences.

In the legislation of most European Union states, the norms that
guarantee the right to life, health care and other rights of the child at the
prenatal stage of development are enshrined. A number of fundamental
rights must be legally recognized in a child at the prenatal stage, including
the right to life, safety and protection, proper care and nutrition, special
criminal law protection against all forms of negligent conduct, violence,
intentional and unintentional harsh treatment and other actions that could
cause harm to child’s development.

It is obvious that at present the levels and specific measures of legal
protection of a born person and legal protection of a person at the prenatal
period of development vary significantly in different states, but this does
not mean that the state’s duty to observe and protect human rights at the
prenatal period is less important (or that there is no such duty of the state
at all) and that a person at the prenatal period is deprived of any legal
protection.

Attention is drawn to clause 10 of the Recommendation of the
Parliamentary Assembly of the Council of Europe Ne 1046 on 24.09.1986
“On the use of human embryos and fetuses for diagnostic, medical,
scientific, industrial and commercial purposes” %, which draws attention

% T'upsieBa B. H. Xeyn B. HccnenoBanus SMOpHOHOB W KOHCTHUTYIHS: MPaBO SMOpPHOHA HA JKHU3Hb U
yenoBeueckoe gocrourctBo. Heun W. Embryonenforschung und verfassung: lebensrecht und menschenwuerde
des embryos // Juristen zeitung. — Tuebingen, 2002. — Ne 11. — S. 517-524 / B. H. T'upsiea // CounanbHbie 1
rymMaHuTapHele Hayku. OTedecTBeHHas M 3apyOexHas smteparypa. — Cepus 4 : ['ocynapcTBo W mpaso :
pedeparusasii xxypHan. — 2004, — Ne 2. — C. 126—129., c. 127

% KomBenuus o npasax pe6éuka / Ipumsita Pesomormeii Ne 44/25 Tenepansroit AccamGnen OOH ot
20.11.1989 // <http://www.un.org/ru/documents/decl_conv/conventions/childcon.shtml>.

" Recommandation de I’Assemblée Parlementaire du Conseil de I’Europe Ne 1046 (1986) du
24 septembre 1986 «Utilisation d’embryons et foetus humains a des fins diagnostiques, thérapeutiques,
scientifiques, industrielles et commerciales» // <http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=15080&lang=fr>; <http://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewPDF.asp?FilelD=15080
&lang=fr>.
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to the fact that “human embryos and fetus must be considered in all
circumstances with respect for human dignity”.

Thus, the legal recognition of the child at any stage of intrauterine
development as the subject of the right to life, the legal recognition of the
rights of such child to life, health and development, as well as to criminal
legal protection before his/her birth is expressed in a number of provisions
of international legal acts, and is also confirmed by legally established
guarantees in the legal systems of many foreign countries.

The right of the child to life and to receive protection from harm to
his/her health and threat to his/her life at the prenatal stage of
development is guaranteed, above all, by a number of international acts.
Thus, according to the preamble of the Declaration of the Rights of the
Child, “the child, by reason of his physical and mental immaturity, needs
special safeguards and care, including appropriate legal protection, before
as well as after birth”?®,

It should be noted that the Declaration of the Rights of the Child
specifies only two specific rights of the child that have arisen since his/her
birth, namely: the right to a name and the right to a nationality (Principle
3), at the same time there are no indication of other rights of the child that
arise only from the moment of his/her birth in this Declaration, and such
restrictions on other children’s rights do not follow from it. However, the
parents of the child have the right to give him/her a name and before
his/her birth. Thus, the considered Declaration confirms possession of the
child of a number of fundamental natural rights at the prenatal stage of
development.

Interpretation of Principle 9 of the Declaration of the Rights of the
Child is that “the child shall be protected from all forms of negligent
attitude, cruelty and exploitation. He/she shall not be the subject of trade
in any form whatsoever,” and the provisions of its Preamble on ensuring
the appropriate legal protection of the child, before as well as after birth, —
in their relationship, reveals their legal content, according to which the
right of the child and, before his/her birth to be protected from all forms of
negligent attitude, cruelty and exploitation and the need for States to
provide such protection is recognized.

%8 Nexmapauust npas pebénka / Ipunsta Pesomormeii Ne 1386 (XIV) Tenepansroii Accambnen OOH ot
20.11.1959 /I <http://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml>.
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The preamble to the Convention on the Rights of the Child on
20.11.1989%° states that its adoption was carried out, taking into account
the above-mentioned imperative of the preamble of the Declaration of the
Rights of the Child on 20.11.1959 on the need for legal protection and
safeguard of the child before his/her birth as well. At the same time, in the
same way as the Declaration of the Rights of the Child, the Convention on
the Rights of the Child contains a clearly defined restriction on the
beginning of the child’s possession of rights and the beginning of their
effect at the moment of his/her birth as the moment of beginning of the
possession of the right — only concerning the right of the child to a name
and the right of the child to a nationality, as well as the right to know their
parents and their care (Article 7, clause 1). There are no other restrictions
on the rights of the child in the part relating to the beginning of their
occurrence and the beginning of their effect before the moment of the
child’s birth in the Convention on the Rights of the Child, indicating only
the upper age limit of recognition of a person as a child (Article 1). And it
Is in the light of this provision of the Preamble that one should interpret
Acrticle 6, clause 1, of the said Convention on the duty of States Parties to
recognize that “every child has the inherent right to life”, reasonably
extending the concept of “every child” to the child before his/her birth as
well.

We consider as essential that, in accordance with Article 6, clause 2,
of the Convention on the Rights of the Child, Member States to the
maximum extent as possible ensure ‘“the survival of the child”.
Consideration of this norm in conjunction with the provisions of the
preamble of this Convention on ensuring the appropriate legal protection
of the child, before as well as after birth, allows revealing its legal
content, according to which the states are obliged to ensure the child’s
survival before as well as after his/her birth. Thus, this element of the
child’s legal status at the prenatal stage of development, namely, the
state’s obligation to ensure the survival of the child, is included to the
composition guarantees of the right of such child to life.

Thus, the above international acts on the rights of the child (basic
international acts on the rights of the child, most legally significant in the
general scope of international human rights acts) guarantee the rights of
the child to life, health protection and development, which is

% KomBenuus o npaBax pebéuka / Ipumsita Pesomormeii Ne 44/25 Tenepansroit Accam6nen OOH ot
20.11.1989 // <http://www.un.org/ru/documents/decl_conv/conventions/childcon.shtml>.
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fundamentally important before the child’s birth as well. At the same
time, the minimum (lower) time (age) limit — the moment when the
child’s right to life, health protection and human dignity has appeared and
become effective — has not been established in the international
documents mentioned.

It should be noted that in the International Covenant on Civil and
Political Rights on 16.12.1966%, Article 6, clause 1 of which enshrined
the inherent right of every person to life, the very moment of the
occurrence and coming into force of the human right to life has not been
indicated. The same is in the European Convention for the Protection of
Human Rights and Fundamental Freedoms on 04.11.1950%!, in the
provisions guaranteeing the right to life (Article 2, clause 1), there is no
indication of the moment from which the emergence of the right to life in
a person is recognized.

These and other international legal acts do not contain provisions
based on which one could interpret legitimately convincing the human
right to life in such a way that the moment of the emergence of this human
right should be recognized not earlier than from the moment of person’s
birth. Thus, in accordance with Article 1, clause 6, of the European
Convention on the Exercise of Children’s Rights on 25.01.1996%, nothing
prevents the parties from applying more favorable provisions for the
support and exercise of children’s rights. Provided that according to the
established common understanding of human life, it begins with
conception, and the human birth is only a stage of life, and the necessity
to provide safeguard and legal protection of human life essentially
includes the child at the prenatal stage of development, we believe, that
states have the right to take measures of the legal protection and safeguard
of such child that are more intensive than it is guaranteed at the
international level.

In addition, there are numerous examples of international human
rights treaties that directly consolidate or express the recognition of the
emergence of the human right to life and the beginning of the protection
of this right from the moment of conception. Thus, in accordance with

%0 MexayHapoAHBIH TAKT O TPaKITAHCKUX W TONUTHYeCKuX mpaBax / Ilpumsar Pesomtormein
Ne 2200 A (XXI) T'enepanbnoit Accambnen OOH ot 16.12.1966 // <http://www.un.org/ru/documents/
decl_conv/conventions/pactpol.shtml>.

3t KoHBeHIMs 0 3amuTe MpaB YejoBeKa U OCHOBHBIX CBOOOJ, M3MEHEHHAs U JOMoHeHHas [[poTokoIoM
Ne 11 // <http://conventions.coe.int/treaty/rus/treaties/html/005.htm>.

2 EBpomeiickas  KOHBGHIHS 00  OCymIECTBIGHWHM mpaB  jeteii  or  25.01.1996  //
<http://conventions.coe.int/Treaty/rus/Treaties/Html/160.htm>.
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Article 18 of the “Research on Embryos in vitro” of The Convention for
the Protection of Human Rights and Dignity of the Human Being with
regard to the Application of Biology and Medicine — the Convention on
Human Rights and Biomedicine on 04.04.1997%, “If conducting research
on embryos In vitro permitted by law, the law shall ensure adequate
protection of the embryo. Creation of human embryos for research
purposes is prohibited”.

In a number of documents of international organizations (documents
of the so-called “soft” international law), such an approach is doctrinally
supported and its value grounds are set forth. Thus, Articles 1-4 of the
Declaration on 25.03.2011, “The Articles of San José¢”** state that the
beginning of a new human life at the moment of conception is the
scientifically established fact as well as that “every human life is an
inseparable whole that begins at the moment of conception and passes
various stages to death.”

In science, these stages are given different names, such as “zygote”,
“blastocyte”, “embryo”, “fetus”, “infant”, *“child”, “adolescent”, and
“adult”. It does not change scientific consensus, according to which each
individual is a living representative of the human race at every moment of
his development. Every unborn child is a person by nature from the
moment of his conception. All human beings, as representatives of the
human race, have the right to recognize their inherent dignity and to
protect their inalienable rights. This is recognized in the Universal
Declaration of Human Rights, in the International Covenant on Civil and
Political Rights and other international treaties”.

Paragraph 5 of the Recommendation of the Parliamentary Assembly
of the Council of Europe Ne 1046 (1986) on 24.09.1986, “On the use of
human embryos and fetuses for diagnostic, medical, scientific, industrial
and commercial purposes”® recognizes the objective fact that “from the
fertilization of the egg, human life is developing continuously”, so it is

% Convention pour la protection des Droits de I’'Homme et de la dignité de 1’étre humain a I’égard des
applications de la biologie et de la médecine: Convention sur les Droits de I’Homme et la biomédecine Oviedo,
4.1V.1997] /I <http://conventions.coe.int/Treaty/fr/Treaties/html/164.htm>.

¥ Les Articles de San Jose // <http://www.sanjosearticles.com/?page_id=199&lang=fr>; Crareu Can-
Xoce /I <http://lwww.sanjosearticles.com/?page_id=638&lang=ru>.

¥ Recommandation de I’Assemblée Parlementaire du Conseil de I’Europe Ne 1046 (1986) du
24 septembre 1986 «Utilisation d’embryons et foetus humains a des fins diagnostiques, thérapeutiques,
scientifiques, industrielles et commerciales» // <http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=15080&lang=fr>;<http://assembly.coe.int/nw/xml/XRef/X2H-Xref-
ViewPDF.asp?FileID=15080&lang=fr>.
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recognized that the beginning of human life should be considered from the
moment of fertilization of the egg.

The necessity of protecting human rights and human dignity with
respect to embryos, the necessity to respect the human dignity of human
embryos, and the necessity for a certain legal protection of the human
embryo from the moment of fertilization of the egg are discussed in
clauses 1, 3 and 6 of the Recommendation of the Parliamentary Assembly
of the Council of Europe Ne 1100 (1989) on 02.02.1989 “The Use of
Human Embryos and Fetus in Scientific Research”®.

The constitutional guarantees of the protection of the rights and
dignity of children at the prenatal stage of development are enshrined in a
number of constitutions of the states in which they are reasonably
included in the sections on human rights. In particular, Article Il of the
chapter “Freedom and Responsibility” of the Constitution of Hungary on
25.04.2011% states: “Human dignity is inviolable. Everyone has the right
to life and human dignity, the life of the fetus is protected from the
moment of conception”. Clause 1 § 3 of the Hungarian Law on
23.12.2011 “On the Protection of Families”* establishes guarantees for
the protection and respect of the child’s life from the moment of
conception. According to the preamble of the Hungarian Law on
17.12.1992 “On the Protection of the Life of the Human Fetus” (with
subsequent amendments)®,“the life of the human fetus, starting from
conception, deserves respect and protection.” Pursuant to sub-clause (c),
clause 3 § 2 of the Law of Hungary mentioned, the state ensures the
protection of the human fetus.

Even if the positions (views) relative to the moment of the beginning
of life differ among scholars, the necessity for legal (including criminal
legal) protection of human embryos does not cause any objections. Thus,
the Criminal Code of France contains the section on the human embryo
protection, which includes Article 511-15. “The purchase of human
embryos on payment terms in any form ..., the provision of mediation
services to facilitate the purchase of human embryos on payment terms in

% Recommandation de 1’ Assemblée Parlementaire du Conseil de I’Europe Ne 1100 (1989) du 02.02.1989
«L’utilisation des embryons et foetus humains dans la  recherche scientifique» //
<http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-fr.asp?fileid=15134&lang=fr>.

" Magyarorszag Alaptorvénye // <http://www.njt.hu/cgi_bin/njt_doc.cgi?docid=140968>.

% 2011. Evi CCXI. Torvény a csaladok védelmérsl //  <http://njt.hu/cgi_bin/njt_doc.
cgi?docid=143096.245265>.

¥ 1992, EBvi LXXIX. Toérvény a magzati élet védelmérsl //  <http://njt.hu/cgi_bin/njt_doc.
cgi?docid=17433.244667>.
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any form, or the paid transfer of human embryos to third parties”,
Article 511-16. “Receipt of human embryos without observance of the
conditions provided by Articles L. 152-4 and L. 152-5 of the Code of
Laws on Health”, Article 511-17. “The implementation of conception in
vitro (extracorporeal, i.e. carried out outside the maternal body,
fertilization of the female egg, after which the embryo is transferred to the
female’s uterine cavity) of human embryos for industrial or commercial
purposes”. Use of human embryos for industrial or commercial purposes
(Article 511-18). The code contains as well Article 511-19. “Studying an
embryo or experimenting with it”, Article 511-20. “Prenatal diagnosis
without permission”, Article 511-21. “Failure to comply with the
provisions of Article L. 162-17 of the Code of Laws on Health related to
pre-implantation diagnosis”, Article 511-22. “Conduct of medical care
activities without permission, Article 511-23. “The disclosure of personal
information, which allows the couple to detect the couple, who abandoned
embryo and the couple, who accepted it at the same time, Article 511-24.
“Conduct of medical care activities for purposes other than those specified
in Article L-152-2 of the Code of Laws on Health, Article 511-25.
“Implementation of the embryo transplantation under the procedure
established by Article L 152-5 of the Code of Laws on Health, without
clarifying the test results required for the implementation of the above-
mentioned article, for the detection of infectious diseases”, etc.

CONCLUSIONS

The analysis conducted gives grounds to make a conclusion that the
declarations of legal protection of the child at the prenatal stage of
development are well-formulated in legislation of many countries of the
EU. In their legislation many states have established the measures of the
protection of child’s right to life and health protection for children at the
prenatal stage of development, including special measures for pregnant
women’s protection. Special criminal legal protection of the child at the
prenatal stage of development is established, first of all, by consolidating
the measures in criminal legislation aimed at increased protection of the
life and health of the pregnant women from violent infringements.

Thus, the solution for the problem of legal consolidation of the
moment in relation to the beginning of life protection should be found in
the light of foreign, first of all, European legislative experience. In
particular, under the legislation of most EU states, person’s life begins at
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the moment of his conception, and the child at the prenatal stage of
development before his birth has a certain legal status that gives him the
right to protection by the very fact of his existence, including the fact of
being in physical (biological) relations with his mother.

SUMMARY

The article deals with the important and controversial issues of
determining the initial moment of person’s life and his death in both law
science and medicine. The reason for the problematic nature of this issue
Is the fact that both processes of birth and death are quite long, generating
different points of view of scholars, both in the field of law and in the
field of medicine. The works of national scientists involved in the
development of this issue and the practice of the ECHR were analyzed.
The theoretical provisions concerning the initial moment of human life
were investigated and the value of the initial moment of human life for the
criminal legislation was determined. As a result of the study, some
proposals were made to improve Ukrainian legislation on the protection of
human right to life.

Key words: initial moment, life, the right to life, crime, a person,
birth, the end of life, death.
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PUBLIC MONEY AS AN OBJECT OF CRITICAL
INFRASTRUCTURE: THEORETICAL
AND PRACTICAL ASPECT

Zadyraka N. Yu.

INTRODUCTION

Taking into account national trends of redistribution of a public
product, a legal regime of public money appears to be one of key
regulators of economic growth and public interest satisfaction as for
national revenue growth.

According to the current legislation, one of the determinant objects of
critical infrastructure is public finances being strategically significant for
the functioning of economy and state safety, society and people”.

Studying the legal regime of public money we should mention that in
practice there are many problems connected with the use of public
property of such type. In particular, state police of resource limitation
during public management and budget administration of money is not
effective and high-qualitative enough; the intradepartmental information
exchange is not well-organized; computerization of work with large
volume data has not been finished; there are high corruption risks.

The drawbacks of public administration of public money given above
can be seen when analyzing information system functioning as well the
modules of public money use such as “E-data”, “Prozorro”, an electronic
cabinet of tax payer, a single state web-portal of open access data, a single
state register of people’s declarations, authorized to execute state or local
self-government functions, the System of electronic administration of
VAT etc.

1. Essential Features and Peculiarities of Administrative-Legal
Regime of Public Property

! TIpo sareepmxenns IMopsaky dopMyBaHHS Teperiky iHMOPMAIIHHO-TENIeKOMyHIKALIHAX CHCTEM
00’exTiB KpUTHYHOI iHGpacTpykTypH aepxkasu: [TocranoBa KaGinety MinictpiB Ykpaian Bix 23.08.2016 p.
Ne 563. Odhiyitinuii icnux Yipainu. 2016. Ne 69 .C. 50. Cr. 2332. Koz akty 82988/2016.
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In essential meaning, the legal regime of public property can be
represented as an integral part of the state functions related to
management. Such regime is based on the general principles, methods and
forms of public management regarding the activities of competent public
administration subjects and their officials in the interaction with private
law subjects, as well as between themselves in the realization of their
official duties, the regulation of a variety of objects and processes®.
Accordingly, the peculiarities of the public property legal regime are
determined by the content of tasks faced by the state and local self-
government as well as by peculiarities of the public administration
activities within their competence, etc.

J. Wendel considers these properties through the prism of common
law of public power, which includes four basic principles: the connection
of public administration with the law; a special procedure for creation and
implementation of tools for public administration activity; administrative
justice as a form of resolving disputes and conflicts; liability of public
administration for damages or other offences”.

The administrative legal nature of the public property legal regime
appears as interaction of legal boundaries and appropriate institutional and
functional tool that would guarantee a possibility for individuals to
exercise their rights and obligations in relation to public property as well
as specifics of public administration functioning in the specified domain
which would reflect axiological features during the legal protection of
public property. In addition, administrative and legal features of the above
mentioned regime can be considered through organizational-managerial
procedures for guaranteeing national security and law order.

We should specify that public property legal regime is the specific
order of its subjects’ functioning based on administrative law norms and
aimed at overcoming negative phenomena in a relevant domain of public
management®. Therefore, it is about axiological manifestation of
administrative procedure optimization at implementing legal regimes and
in certain types of public property.

2 AJMHMHHCTDATHBHOE MpaBO: ydeG. i By3oB. 3-¢ m3g., mepecmorp. u gmom. / J.H. Baxpax,
B.B. Poccunckuii, FO.H. Crapunos. Mocksa: Hopma, 2007. 816 c.C. 482

® Bexenb XK. AnmunucTtpariBHoe npaBo ®panmun / mep. ¢ dpanr. JLM. DuriHa. Mocksa: IIporpecc,
1973.512 c. C. 65.

* AnminictpatuBHe mpaBo YkpaiHu. Axagemiunmii kypc: migpyd. T. 1. 3aramena uactmHa / 3apen.
B.b. Aep’sHoB. Kuis: Bunasaunreo «tOpunuuna nymkay, 2004. 584 c.
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As O. O. Krestianov explains, centrally established tools of public
administration through the imperative method of legal influence establish
the procedure for the implementation of administrative-legal relations, in
which traditionally a power subject and a subordinated person are in
legally unequal position®. In fact, such position was dominant and
acceptable until the institutionalization of the current state of legal opinion
development on public property and selection of criteria for the formation
of public property institution in the system of Common administrative
law. Nevertheless, now it is worth supporting the doctrinal views where
particular attention is paid to the specific nature of activity of subjects of
law in various domains of state and public life, regulated and aimed at
their strictly purposeful and functional activity in the area where
additional funds are required to support the state system® Such thesis
indicates a static approach to the public property legal regime dealing with
implementation of specific regulation (for certain types of public
property), combining the tools of public administration activities, in
particular, organization-oriented ones.

Along with that, taking into account the latest trends of public
delegation of powers in the public administration field, the possibility of
active and large-scale involvement of private law subjects in public
property use, primarily at the local level, is not excluded at the present
time. The legal regime of such public property, accordingly, is the
normative defined rules of private law subjects’ conduct, as well as the
procedure for exercise of their powers under the specific conditions
(situations) of ensuring and supporting the sovereignty and defense of the
state, the interests of security and public order, specially created for this
goal by public administration subjects’.

The provisions formulated, first of all, are relevant to the
implementation of the border regime activity in the exercise of public
property legal protection. The interpretation of the public property legal
regime through combining the tools of public administration, determined
by imperative and dispositive methods of legal regulation, taking into
account the national specificity and the trans-boundary nature of subjects’

® KpecthsianuoB A.A. MeCTOTAMOKEHHBIXPESKHMOB B CHCTEMEaIMHHHUCTPATHBHO-TIPABOBBIXPEKIMOB.
IMpo6nemusakonnocti. 1999. Bum. 37. C. 90-96. C. 91.

® Tuxomupos FO.A. AJIMHHHCTpPaTHBHOE TPABO M TPOLECC: MONHBIA Kypc. Mocksa: HM3a-e r-Ha
Tuxomuposa M.10O., 2001. 652 c. C. 325.

’ Pozanos H.C. AJIMUHUCTPATHBHO-TIPABOBBIE PEXUMBI 10 3aKOHOAATENbCTBY Poccuiickoit dexepannu,
nX Ha3Hau€HME U CTPYKTYpa. [ ocydapcmeo u npaso. 1996. Ne 9. C. 84-91. C. 85
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legal status in these legal relations, can be considered as the most
acceptable.

The administrative-legal aspect of the public property legal regime is
determined through the objective features of property, established at the
normative level and implemented by using legal tools.

It is these aspects of the relevant legal regime that determine the
outcomes of public administration tool influence on public relations in the
legal protection of public property, which are typical of this administrative
law institution and determine its implementation.

As a result, the doctrine formed an approach according to which the
legal regime, in particular, of public property is regarded as a kind of
social regime®. According to 1. Voronina, legal values serve as the core of
law axiom field; they are in its basis and appear as tools for interpretation
of legal reality, playing a system-forming role in implementing a
structured, logical, holistic and effective model of public administration®.
This is due to the fact the connection of legal regimes with large-scale
social processes reveals when realizing the legal regimes of certain types
of public property. It makes possible to effectively perform the tasks
assigned to public administration in the implementation of public
administration in a public property field. In addition, it needs to be
clarified that economic, legal and social features of the legal regime of
public property are changing phenomena being in a state of constant
interaction and development. As a result, public interests and needs of
participants in state and public life are met with the use of public property
at the individual, group and general social levels through the mechanism
of administrative-legal support and administrative procedures.

That is why the public property legal regime can be considered
within the limits of social regime implemented in the system of legal
measures and means defining specific interaction of permissions,
prohibitions and positive liabilities. This legal category is a special,
expanded block within the framework of legal tools extending its effect to
the whole range of legal means which rational use in solving various
specific needs, primarily, concerns the definition of appropriate legal

® Minka T.I. OHTONOTI4HA XapaKTEpHCTHKA MPaBOBOro pexumy.llpaso i cycnitbemso. 2012. Ne 3.
C. 123-127. C. 126.

® Boponinal. ComiansbHO-TIPaBOBi IiHHOCTI B CHCTEMi COIiadBHO-TIONITHYHOrO  YIPABIIHHS
cycminectBoM. Jurnalul juridicnational: teoriesipracticd. 2016. Ne 1. Y. 1. C. 5-8. C. 6, 8.
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regime for the public property legal protection, taking into account the
essence of the latter.

The concept of “public property legal regime” can not be equated
with the concept of a mechanism of legal provision and regulation. The
legal regime is mostly a meaningful characteristic and is carried out
through the above-mentioned mechanism, which is a general procedure,
the process of action and exercise of the right through legal regulation™.
Therefore, we fully support the doctrinal approach according to which
such a mechanism can fully function through a holistic range of its
constituent elements, namely: legal norms, legal relations, acts of exercise
of rights and obligations™*. Taking into account that the legal regime
studied is implemented in normatively regulated relations in the field of
public property use, the efficiency of its functioning depends on the
proper “technology” and logical justification of relevant administrative
procedures. The mechanism of administrative-legal support, regulation
should determine the ways of implementation of regulatory measures in
public administration of public property relations with the use of
appropriate tools of public administration within the framework of
specific administrative procedures.

In fact, the legal regime of public property through the mechanism of
administrative law, regulation a priori includes the corresponding norms
of law, based on the appropriate rules of conduct™. Thus, without legal
norms, this legal regime can not be practically implemented, which
creates conditions for the dialectical interaction of these legal categories.
The public property legal regime as a manifestation of normative law can
not be based solely on the object features of certain types of public
property, but must establish the conduct, associated with them, of the
subjects of relations in the field of public property use. In fact, depending
on its goals and tasks, such legal regime of public property includes
imperative — dispositive nature of fundamental legal regulators, in
particular, legal norms.

1 Minka T.II. OHTONOTiYHA XapaKTEPUCTHKA MPABOBOTO pexuMy. IIpaso i cycninbcmeo. 2012. Ne 3.
C.123-127. C. 126.

1! Kpaguayk O.0. VrpapiiHHS Iep:KaBHOIO BIACHICTIO: aAMiHICTPaTHBHO-TIPABOBI 3acajm: MoHOrpadis.
Kuis: HTYY «KIII», 2013. 444 ¢. C. 102.

12 Bakaprok JI. Hopma mpaBa Ta mNpaBOBHI peXHM: CIIBBIHOMEHHS IOHATh. [lionpuemuuymeo,
2ocnodapcmeo i npaso. 2017. Ne 1. C. 171-176. C. 174.
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Taking into account the described features of the public property
legal regime, the following should be attributed to such features: content
and purpose, and also the structure of public property; the field of
implementation and type of activities, in particular, the grounds for
emergence and termination of the legal regime; the form of ownership and
legal titles, in particular, the limits of their implementation by third
parties; specific features; subjective dimension. In addition, we should
specify that it is such set of properties of the public property legal regime
that is based on the profile legal group and is determined by the
ideological specificity of public management when it is used.

Consideration and study of the public property legal regime should
be carried out in the aspect of influence of a law mechanism on public
relations, but not on the management of human activity and its processes,
etc. In this regard, the study of “legal regime” concept should be
approached systematically, taking into account the diversity, dimension,
“atmosphere” of law in which all elements of the legal system function
and the unity of all its various elements reflecting the nature of law
through the prism of its ontological connection with other elements of the
legal system (legal principles, norms of law, legal relations, etc.) is
ensured™. In fact, the legal regime of public property is a component of a
state regime on the basis of strict orderliness and systematic legal norms.
The relevant legal category is characterized by multiple meaning, namely:
a kind of “multi-layers” of adjacent legal categories and domination of
such elements as the supremacy of law, the regime of public law order
and disciplinary regime. The legal regime of public property, above all, is
embodied in legal approaches, legal regulatory methodology, law-making
and law-enforcement processes, and the legal consciousness of society.
Therefore, one of the important indicators of such legal regime quality is
legitimacy.

Individualization of the legal regime of public property is embodied
in its essential features and in subject composition.

The legal regime is specified by using the concept of “legal
regulation procedure”, provided by a special combination of methods
involved in its implementation. The relevant category is interpreted as a
complex of legal means combined in a single structure, which ensures

3 Minka T.II. OHTONOTIYHA XapaKTEPUCTHKA MPABOBOTO pexuMy. IIpaso i cycninbemeo. 2012. Ne 3.
C. 123-127. C. 126.
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their effective use in solving special problems in order to choose the
optimal legal solution for the task in question in accordance with the
specifics of this task and the content of the public relations regulated™. In
view of the above mentioned, it is necessary to take into account the
organizational and legal means within the legal regime of public property
as well, since the basis of such regime is not purely general permissions
and prohibitions by nature, but based on them kinds (types) of legal
regulation.

That is why the public property legal regime can be interpreted as
generally permissive (in the context of general use) and actually
permissive (in general, under the procedure).

At the same time, the current political and legal Ukrainian realities
regarding the Operation of the joint forces in temporarily occupied
territories in Donetsk and Luhansk regions lead to the formation of an
additional set of peculiarities of the public property legal regime. So,
according to S.0. Kuznychenko, in this aspect, it is about the necessity of
priority consideration of the most severe extreme administrative-legal
regime of a “martial law” as a special guarantee of ensuring the public
interests of the state, society, a person both at the national level and at
certain administrative-territorial entities'™. The decisive criterion for
democratization of the legal regime of public property is the principle of
national sovereignty and legal provision of people’s sovereignty through
acts of direct expression of the will of private law subjects, first of all,
citizens'®. The principle of national sovereignty and legal provision of
people’s power through acts of direct expression of private law subjects
can be considered a decisive criterion for democratization of the legal
regime of public property; it makes usurpation of public authority and/or
its concentration within the body with monopoly or dominant position at
the market impossible.

No less important to realize the impossibility of “mitigating” the
administrative-legal regime of martial law in view of the lack of

¥ O6mme mo3BoMeHMs U 0GMHE 3anpetsl B coBerckoM npase / C.C. Anekcees ; Pexn.: JI.A. [lnexanoBa.
Mocksa: FOpun. nut., 1989. 288 c.; AnexceeB C.C. Teopus mpaBa. Mocksa: WznarensctBo BEK, 1995.
320 c. C. 185, 243.

> Kysuigenko C.O. YMOBH, MOPSAIOK yBEICHHS Ta CKACYBAHHS IPABOBOTO PEKHMY BOEHHOTO CTAHY.
Aominicmpamusne npaso i npoyec. 2014, Ne 3(9). C. 253-263. C. 259.

1° Nlpo6orosa T. TIpaBoBi 03HAKHM JEMOKPATHIHOTO AEPKABHO-NPABOBOrO PEKMMY: aKTyaslbHi IMHTAHHS
cucremarusamii. FOpuouuna Vrpaina. 2010. Ne 1. C. 34-40. C. 36; Mypamuu I.O. Axtu 0e3mocepeaHboro
HApOMOBNIAAMSA SIK JDKepena mpaBa Ykpaiuw. [lpasosa Oepocasa. 2007. Bwum. 18. C. 156-162. C. 159;
Pennock J.R. Democratic Political Theory. Princeton: Princeton U.P., 1979. 598 p. C. 441-445.
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appropriate procedures, so the legal regime of public property should meet
the full range of legal requirements in the framework of implementation
of this most strict legal regime. The peculiarities of emergence, change
and termination of the specified legal relations are established through the
discretion of public administration subjects authorized for such acts at the
constitutional level. According to Clause 9, Part 1 of Art. 85; Clauses 19,
20, Part 1, Art. 106 of the Constitution of Ukraine, Art. 4, 11 of the Law
of Ukraine “On the Fight against Terrorism”, Art. 3, 5, 8 of the Law of
Ukraine “On the Legal Regime of Martial Law” such subjects include: the
Verkhovna Rada of Ukraine, the President of Ukraine, the National
Security and Defense Council of Ukraine, the Security Service of
Ukraine, the Ministry of Internal Affairs of Ukraine, the Ministry of
Defense of Ukraine, specialized central executive authorities, the Council
of Ministers of the Autonomous Republic of Crimea, local self-
government bodies, military commands, military administrations, etc."’.

In addition, it should be clarified that the regulatory nature of the
public property legal regime determines the constituent elements and
structure of such regime, reflecting the dynamic side of legal relations in
the use and legal protection of public property. This can be realized
through the modification of elements of the public property legal regime:
legal methods and means, phenomena, etc. (norms of law, legal facts,
legal ideology, legal awareness, legal principles, etc.). The legal regime
mentioned highlights the external form of emergence, change, termination
of the relevant public relations through the interaction of legal tools,
methods of legal regulation. This ensures the proper dynamics of the
public relations mentioned and determines the purpose of regulating the
legal protection of public property and satisfying the public interests of
participants in public relations in its use.

According to T.P. Minka, the elements of the public property legal
regime are the following: objectified field of law validity is plurality of
public relations defined in the social space, which constitute the subject of
legal regulation; systematic, interconnected by logical links, a set of ways,
methods and types of regulatory action of law to a certain set of public

Y Koucrutynis Yipainn: 3akon ig 28.06.1996 p. Ne 254k/96-BP: i3 3m. i gom. cranom ma 30.09.2016 p.
Odiyivinuti gicnux  Yrpainu. 2010. Ne 72/1. Cnemianpauii Bumyck. C. 15. Cr. 2598.; I[Ipo 6opotsdy 3
TeopopusMoM: 3akoH Ykpainu Big 20.03.2003 p. Ne 638-1V: i3 3m. i gon. cranom Ha 07.05.2016 p. Bioomocmi
Bepxoenoi Paou Yrpainu. 2003, Ne 25, Cr. 180.; [Ipo mpaBoBHii pe)kKUM BOEHHOTO CTaHy: 3aKOH YKpaiHU Bin
12.05.2015 p. Ne 389-VIII: i3 3m. i mon. cranomua 09.07.2016 p. Bioomocmi Bepxosnoi Paou Vkpainu. 2015.
Ne 28. Cr. 250.
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relations; certain socially significant result of law force, which is the
purpose of legal regulation®.

In the field of legal regime implementation and in certain types of
public property, it is necessary to distinguish such elements of the legal
regime as an object (public property), subjects (public administration,
subjects of private law — users), methods of legal regulation (imperative-
dispositive), the mechanism of administrative-legal support (normative
regulation, legal relations, acts of law exercise and enforcement). The
relevant elements of the public property legal regime reflect the
meaningful aspects of legal protection of the latter, as well as its
institutional and functional features.

It can be stated that the ontological, gnoseological and axiological
dimensions of institutional-functional features of the public property legal
regime allow ensuring the implementation of a normative component of
the public property legal regime. The above mentioned legal category,
although having some static features, is a priori dynamic and is
determined by the current state of political, economic, social and other
situations in the country. As a result, an appropriate regulatory paradigm
for the use of certain types of public property is being formed, taking into
account the trans-boundary and national dimensions of such legal regime
implementation.

2. Public Money as an Object of Critical Infrastructure

We suggest starting the scientific analysis of public money legal
regime with the consideration of the fact that it is distinguished by
openness and dynamics of organizational-managerial and social-economic
connections between its elements. This state of things is determined by
the fact that public money is a legal category that is constantly developing
under the conditions of volatility of financial resources, correlation of
income and expenses, changes in demand and supply in the market
conditions of innovative economy formation. Such volatility of the public
money legal regime also determines its flexibility and diversity.
Considering the national trends of redistribution of the social product, the
legal regime mentioned appears as one of the key regulators of economic

'8 Minka T.IT. [TpaBoBHii pesxuM y Teopii aAMiHICTPaTUBHOTO TIpaBa. AOMiHicmpamusHe npago i npoyec.
2013. Ne 2 (4). C. 23-29. C. 26.
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development and satisfaction of public interest in the national income
growth.

At the same time, one should pay attention to the fact that in
European countries the public money legal regime is regulated at the
constitutional level. In particular, the Constitution of the Federal Republic
of Germany presents a section on “Finance” on income and expenses of
budgets®. In the Constitution of Poland there is a certain section “Public
Finances”™. Article 119 of the Constitution of Italy deals with public
money of the state, provinces and communes®. Article 70 of the
Constitution of France defines the procedure of public money use as for
cooperation with the state, the Parliament and the Economic, Social and
Ecologic Council®.

Although the Constitution of Ukraine enshrines legal category of
“finances™ (Art. 140 of the Basic Law), but the laws provide the
definition of concepts of state finances and public money (public
finances). So, speaking on this subject, it is necessary to refer to the
provisions of Clause 2 of Part 1 of Art. 1 of the Law of Ukraine “On
Openness of Use of Public Funds™’, Section 2 of the “Strategy of
Reforming the Public Finance Management System””, Clause 1, 5 of
Section 3 of the Strategy for Sustainable Development “Ukraine-20207°
Clauses 90, 95, 156 of Plan of measures for its realization®’. In fact, legal
categories used in the provisions given are associated with the money

9 Komcrurymis ®enepatuBroi Pecry6miki  Himewumsm. URL:  http://legalportal.am/download/

constitutions/83ru.pdf (narazsepuenns: 02.05.2019.).

% Koncruryuis Iomscbkoi PecriyGmikin. URL: http://blog.vladey.com.ua/konstituciya-polsko%D1%97-
respubliki-ukra%D1%97nskoyu-movoyu/ (narassepuenns: 02.05.2019.).

2! Koucruryuis Itanii. URL: http://lawers-ssu.narod.ru/subjects/constzs/italy.ntm (mara 3BepHens:
02.05.2019.).

Koucrurymist  ®panmii.  URL:  http://www.conseil-constitutionnel.fr/conseilconstitutionnel/root/
bankmm/constitution/constitutionrusseversionaout2009.pdf (zatazsepuenns: 02.05.2019).

2 Koncrurymis Yipainu: 3axon Bix 28.06.1996 p. Ne 254x/96-BP: i3 3m. i gon. cranom Ha 30.09.2016 p.
Ooiniitanii Bicauk Ykpaian. 2010. Ne 72/1. Cneniansanit Bumyck. C. 15. Ct. 2598.

% TIpo BiAKpPUTICTh BHKOPHUCTAHHS IMyONiYHMX KOWITiB: 3akoH Ykpainu Bix 11.02.2015 p. Ne 183-VIII:
13 3M. i momr. cranoM Ha 30.09.2015 p. Bioomocmi Bepxoenoi Paou Yrpainu. 2015. Ne 16. C. 921.Cr. 109.

% Mpocxpanenns: Crpaterii pedOpMyBaHHS CHCTEMH YIPABIIHHS AepKaBHEMH (inancamu ma 2017-
2020 poku: Posmopsypxenns Kabinery MinictpiB Ykpaiun Ne 142-p Bin 08.02.2017 p. Odhiyitinui sichux
Vrpainu. 2017. Ne 23. C. 61.Cr. 659.

% TIpo Crparerito cranoro posBuTKy «Ykpaina—2020»:Yka3 Ilpesunenta Ykpainn Ne 52015 Bix
12.01.2015 p. Oghiyiiinuit sicnux Yrpainu. 2015. Ne 4. C. 8. Cr. 67.

%" TIpo 3aTBepUKEHHS [UIaHy 3aXOiB 3 BUKOHaHHs IIporpamu misuteeocti KaGinery Minictpis Vipainn
ta Crpaterii cTanoro po3Butky «Ykpaina-2020» y 2015 poui: Po3nopsmkenns: Kabinery MinictpiB Ykpainu
Bix 04.03.2015 p. Ne 213-p: i3 3m. i mom. craHomua 06.07.2016 p. URL: http://zakon2.rada.gov.ua/laws/show/
213-2015-p (nara 3BeprenHs: 02.05.2019.).
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accumulated in the certain funds, the rights for which are owned by the
state and territorial community.

It can be stated that public money is associated with the categories of
public administration using financial resources to meet public interest,
public needs. In fact, it is about public financial capital: funds of the state
budget of Ukraine and local budgets, credit resources, funds of state banks
and public law funds, state special purpose funds, as well as public money
received on the results of the economic activity of private law entities. As
for doctrinal interpretation of public money, then this concept is
considered comprehensively:

e As a subject of legal regulation — socio-economic relations
appearing in the process of formation, distribution (redistribution) and
use®® of public centralized and decentralized money of funds required for
the functioning of public administration subjects®;

e As an object of legal relations — a tool of public administration at
carrying out its activity®”; an object of financial activity admitted to
economic turnover’’; monetary funds of the state, state-territorial and
municipal entities, enterprises, institutions, organizations and other
subjects of economic activity, used for material provision of society needs
and production development™.

Speaking about the public money legal regime it is worth paying
attention to controversial aspects of use of relevant public finances in
judicial practice. Thus, judicial cases, considered and resolved within
administrative jurisdiction, are connected to, primarily, controversial
issues of money placement and inaction of public law funds. We can give
as an example the cassation proceedings opened by the High
Administrative Court of Ukraine, as for:

e The issue of an unlawful administrative act and not placement of
public funds according to the claims of a private law subject (additional
liability company “Zhytlobud-2”) to authorized public administration
subjects, legal entities of public law and an official of a public law fund,

8 Bappam C.B., Bapamiox I0.P. Tlomstrs i ckiag my6niuemx (iHauciB sK 06’€KTa JepiKaBHOIO
¢binancosoro ayaura. Haykosuul eichux YoiceopoOocvkoeo Hayionamvhozo yuieepcumenty. 2016. Bum. 6(1).
C. 34-37 (Cepist: MixkHapOHI €KOHOMIYHI BIIHOCHHH Ta CBiTOBE rocmomapctro). C. 36.

2 Boponoga JI.K. ®inancose mpaBo Ykpainu: miapyd. Kuis: [Ipenenent: Mos kaura, 2006.448 ¢. C. 7.

%0 3apepyxa O.B. BiopkeTHi TIOBHOBaKEHHS OPraHiB MiCLIEBOrO CAMOBPSUIyBaHHS B YKpaiHi: JHC. ... KaHI.
topuz. Hayk: 12.00.07 / YepHiBenpkuii aepx. yH-T iM. FO. deaproBuua. Yepwiri, 2001. 236 c. C. 19.

! Tonosenko O. TeoperndHi 3aca 3aCTOCYBaHHS KaTeropii «myOmiuni hpinancn» y GiHAHCOBOMY MpaBi.
Teopis i npakmuxa inmenexkmyanvnoi énacnocmi. 2011. Ne 3. C. 73-78. C. 75.
%2 Cucyapu B.B. ®uHaHCH! Kak 00bEKT MPABOBOTO peryitupoanust. Gunarcosoe npaso. 2005, Ne 3. C. 4-5.
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in particular, with the participation of third parties (the Department of
state registration of property rights to real estate of Kharkiv city
department of justice, Department of registration of Kharkiv city council,
state enterprise “National Information Systems”, an official of the Deposit
Guarantee Fund for Individuals for the liquidation of Public Joint-Stock
Company “BANK National Credit”, with the participation of third
parties — Limited Liability Company “KM-Holding”, Public Joint Stock
Companies “Volynbakalia”, “Company “Rise”)*;

e Unlawful inaction of the authorized person of public law fund in
the aspect of not approval of a general register of depositors, who have the
right to have a compensation of funds on their deposits, not inclusion to
the list of depositors of a person having the powers to have compensation
of funds, as well as inaction concerning public money payment in the
amount established — in particular, concerning inaction of the official of
the Deposit Guarantee Fund of Individuals in the part of money
compensation on deposits of Public Joint Stock Company “European Gas
Bank” by funds of the public law fund mentioned under the agreement on
bank deposit (account)®.

Evaluating the above mentioned, we would like to emphasize that in
order to resolve disputes when using public money as public property, it is
necessary to refer to three basic theories of economic nature: the theory of
public choice in a democratic environment (J. Buchanan); the theory of
social welfare, the decisive meaning of which states that changes in the
financial domain are appropriate only when the welfare of individual
social groups improves without the deterioration of others (V. Pareto); the
theory of fiscal exchange “taxes-good” (K. Wicksell, E. Lindahl,
J. Buchanan)®.

Optimization of the process of legal regime implementation of public
money should relate to the normative, institutional, organizational and
technological principles of modernization of public management. This, in
turn, means improving the legal grounds, in particular, at the

% yxpama Bumoro ammimictpatuHOro cymy Ykpaimm Bix 19.07.2016 p. Ne K/800/16402/16. URL:
http://reyestr.court.gov.ua/Review/59202527  (matra  3BepHenns:  02.05.2019.); VxBama  Bumoro
anaMmiHicTpatuBHOTO Ccymy Ykpainm Big 24.01.2017 p.  Ne K/800/16402/16, K/800/17208/16. URL.:
http://reyestr.court.gov.ua/Review/64507344 (nara 3sepuenns: 02.05.2019.).

% yxpama Bumoro amminictparmeHOoro cymy Ykpaimm Bix 03.03.2016 p. Ne K/800/46854/15. URL:
http://reyestr.court.gov.ua/Review/56645725 (nara 3sepuenns: 02.05.2019.).

IMaxomsak Y. Insgxu MOKpaIIeHHS YOpPaBIiHHA IyONiYHUMH (iHAHCAaMH B CYYacCHHX YMOBaXx.
Mamepianu misxcnapoonoi naykoeo-npaxmuunoi xougepenyii cmyoenmie i monooux yuenux «Coyianvho-
EKOHOMIYHI acnekmu po3gumky exonomikuy, 27-28 xsitasa 2017 p. T.: THTVY, 2017. C. 32-35. C. 32.
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constitutional level in relation to the provisions on public finances, in the
use of certain type of public property as for the development of strategic
standardization and methodological procedural dimension,
macroeconomic forecasting and medium-term planning; institutional
optimization for strengthening cooperation between public administration
subjects, as well as with private law subjects, which is ensured, in
particular, by monitoring and auditing the effectiveness of the public
money use; organizational changes in conducting information and
education campaigns for relevant civil servants and civil society
representatives; technological modernization of information systems,
analytical modules, portals, services of public money management,
strengthening of software and technical security.

The outcomes of the described ways of improving the public money
legal regime can be clearly seen through the public management of the
use of the relevant type of public property. In addition, as pointed out by
P. Schroeder, it is necessary to distinguish the concept of public
management as a regulatory activity of public administration from the
category of “administration”, which manifests itself in the field of public
finance™. Thus, the legal regime of public money should be based on the
following administrative and financial features: the purposefulness of
activities of public administration subjects, expressed in the provision of
goal achievement in the field of use of public money, in particular through
a single web-portal (axiological orientation); the secondary nature of
legislative activity, the lawfulness on the basis and for the implementation
of legislative norms in order to fulfill the requirements of law; regulation
of competence, expressed in the presence of procedural and legal norms
(public-procedural regulatory basis); regular, permanent nature of activity
(persistency); the existence of authority in the subjects of public
administration; management with the purpose of realization of the state
financial policy and strengthening of discipline (managerial dimension)®’.
It is the goals and objectives of the public money legal regime that
determine the dimension of specific forms of public management in the
use of public property of the type mentioned.

% IIpsonep I1. Hose myGmiune agMinicTpyBanHs, abo SIK JOCATHYTH eeKTHBHOTO BpsityBaHHs?. Kuis:
Bux-so «3amosity», 2008. 76 c.

% Knimosa C.M. AnMiHicTpyBaHHs $IK mpaBoBa (opma ympaBImiHHS y cdepi myGmiunux QiHaHCiB.
Hayrxosuii sichux Xepconcvkozo depacagnozo yuisepcumemy. 2016. Bum. 5. T. 2. C. 52-55. C. 55.
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It is worth noting that it is essential to develop effective and efficient
legislation to implement the legal regime mentioned above. First of all, it
Is about the need of procedural component consolidation of normative-
legal framework for implementation of the state policy on the public
money use. In particular, the main focus should be on public financial as
well as administrative procedures in the field of public management and
administration of such public property. Therefore, it is necessary to
regulate this area in a comprehensive manner in relation to most of the
acts performed by public administration subjects, first of all, in terms of
unification of the regulatory basis for the implementation of
administrative procedures for public management in the use of public
money, budget administration.

CONCLUSIONS

Carrying out the legal protection of public property, the legal regime
substantially and contextually covers the subject, specific interaction of
legal methods and tools of public administration activity or the
implementation of legal procedures in general, as well as the purpose of
legal regulation. Such legal regime is systematic, opened, multilayered
and has a variable internal structure.

It has been established that there are general and specific grounds for
the emergence of a public property legal regime. Thus, the special
grounds are connected with the emergence of legal facts in relation to the
exceptional ability of public administration subjects to acquire rights to
public property. Instead, all other grounds have a general nature.

The factors of influence on the process of termination of public
property legal regime by institutional and functional criteria in the general
dimension, as well as on the basis of legal facts (special grounds for
termination of the corresponding legal regime) are specified.

The necessity of creating a single legal framework for the effective
and transparent implementation of the public money legal regime, first of
all, on the basis of digitalization of procedural-procedural dimension
through a single portal for the use of public money is justified. Not less
important in this meaning is to establish the mechanism and forms of
activity of relevant public administration subjects and private law subjects
regarding the planned and actual use of this type of public property.
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It is emphasized that the public money legal regime provides for the
relative independence of state and municipal finances providing the unity
of the public administration system by the national financial and credit,
monetary system. Such public money has, first of all, a strong social
purpose within budgets, extra-budgetary and decentralized funds.

As a result, state and social public interests of the national level are
met in parallel with the territorial public interest in creating conditions for
the sustainable development of civil society and the state by taking into
account the needs of public management and supervision through the
generalization of personal and group interests within the financial system,
in particular through such a tool of electronic democracy, as public
budgets (participation budgets).

SUMMARY

The article deals with the issues connected with the use of public
money as objects of critical infrastructure. In particular, the inefficiency
of state policy in public management and public administration of public
money, as well as the imperfection of intra-departmental exchange of
information and the incomplete computerization of work with large
volumes of data, is emphasized. The following drawbacks of public
management of public money can be seen in the analysis of functioning of
information-analytical systems and modules on the use of public money
such as “E-data”, “Prozorro” and others.

The concept and essential features of the public property legal regime
in general and its constituent element such as public finances are
described in detail. It is emphasized that the Operation of the joint forces
in temporarily occupied territories in Donetsk and Luhansk regions leads
to the formation of an additional set of peculiarities of the public property
legal regime.

The author attracts attention to the fact that in resolving disputes during
public money use as public property it is necessary to refer to three basic
theories: the theory of public choice in a democratic environment; the theory
of social welfare and the theory of fiscal exchange “taxes-good”.
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INTERNATIONAL LEGAL SOURCES AND MECHANISMS
OF HUMAN RIGHTS PROTECTION AT TEMPORARILY
OCCUPIED TERRITORIES

Iliashko O. O.

INTRODUCTION

The effectiveness of human and civil rights protection at temporarily
occupied territories in every specific case depends mostly on how any
state in case of necessity can use positive international experience,
relevant international legal mechanisms. It concerns Ukraine to the full
extent too.

In this context, the primary task of Ukrainian state in the field of law-
making is to form a holistic system of human rights and freedoms as an
object of critical infrastructure, its details and effective provision of
proper conditions of implementation. In other case, the creation of civil
society and law-governed state are not possible, being essential for
economy and industry, society functioning and people’s safety, which can
influence the national safety and defense of Ukraine, environment in a
negative way, cause property damage and/or put a threat for life and
health of people in case of disabling and violating of its functioning.

The constitutional human and civil rights belong to inalienable rights
provided by the Constitution of Ukraine, which proves their special
significance for the society and the state. However, unfortunately the
Constitution refers to human rights in general, without specification
regarding the occupied territories, since Ukraine encountered such
problems only in 2014. Instead, international law gave a special attention
to that issue long ago, confirming the awareness of importance of those
problems by the world community. At present, “it is not easy to name
another institution of modern international law, which would have such a
number of treaties, covenants, agreements, conventions, etc. as an
institution of human rights and freedoms. Dozens of international
humanitarian treaties are a convincing indicator of normative provision in
the human rights field. This also applies to the exercise mechanisms used
in this area in comparison with other branches and institutions of
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international law — they are more advanced and perfect. In addition, the
human rights and freedoms as universal human value, irrespective of
nations, ideologies, religions, etc., are to some extent an extra-national
and extra-territorial object of international legal regulation™. Therefore,
respect for human rights, their protection is the duty of every state; and
where they are violated, serious conflicts arise, as well as social and
political tension, creating threats to peace and often requiring international
intervention.

1. International Standards in the Field of Human Rights Protection

The world community, and first of all, developed democratic states,
consider human rights and their protection as a universal ideal, a factor of
stability, the basis for progressive development and well-being of
mankind. Human rights are not prerogative of certain nations or classes,
religions or ideologies. This is a universal historical and general cultural
heritage, a moral foundation for all societies.

We agree with A. M. Kolodiy and A. Yu. Oliynyk, that a set of
human and civil rights and freedoms, duties formed in Ukraine, in
general, is in line with the principles of the International Covenant on
Economic, Social and Cultural Rights, the International Covenant on Civil
and Political Rights, the Optional Protocol to the International Covenant
on Civil and Political Rights, the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR) and Protocols Ne 2,
3, 8 and 11 thereto, ratified by our state?

As we can see at present, human rights are the subject of regulation
not only of each individual state, but of the entire world community.
Cooperation of states in the field of human rights is mainly taking place
by developing universal international legal standards, their acceptance and
recognition as fundamental human rights. The specified standards are
enshrined in a number of international legal acts, which establish certain
common standards, peculiar human rights standards, which states are
obliged or encouraged to achieve.

The first among these documents is the Universal Declaration of
Human Rights, adopted and proclaimed by the resolution of the United

! Moropinko B. ®., F'onosuerxo B. B., Cipuii M. 1. IIpaBa Ta cB0GOIM OAMHY i TpOMASHIHEA B YKpaiHi.
K. :Ia FOpe, 1997. 52 c.

2 Komomiit A. M., Omiiiruk A. 0. TIpaBa, cBo60xH Ta 0GOB’SI3KM JTIOAMHM i TPOMaisHHHA B YKpaiHi :
[minpyu.]. K.: IIpaBoBa ennicts, 2008. 350 c.
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Nations General Assembly on December 10, 1948. Since then, this date as
the International Human Rights Day has been celebrated throughout the
world. In the preamble — as the main source of the above standards — of
this international legal act, it is noted that the adopted Declaration is “a
model that all peoples and nations must strive to meet™”.

Since the Universal Declaration of Human Rights was adopted in the
form of a resolution, it is of a recommendatory nature, it is not legally
binding. However, this does not mean that it should be considered as such
a list of human rights and freedoms. The Declaration is a result of general
agreement among all people of the world and is of great importance for
the assertion of human rights throughout the planet. This document is still
one of the main sources of law, a standard measuring of the “production”
of many law-making subjects. Its provisions were reflected in
constitutions and laws of most countries of the world, in particular,
Western Europe and the states of the former Soviet republics.

Later on the fundamental principles of the Universal Declaration of
Human Rights have been developed in many subsequent international and
regional legal acts. First of all, in this sense, we should name the
International Covenant on Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights, the Optional Protocol
to the International Covenant on Civil and Political Rights, adopted by the
UN General Assembly resolution of December 1966. Along with the
Universal Declaration of Human Rights, these international legal
instruments received an unofficial name of the International Charter, or
the Human Rights Bill”.

Developing the provisions of the Declaration, the named pacts oblige
states to ensure the provision of human rights in their constitutions and
laws by all appropriate means, including legal ones. Thus, in accordance
with the Covenant on Civil and Political Rights, the acceding states must
respect and ensure for everyone, who is at its territory and under its
jurisdiction, the rights provided in it regardless of race, color, national or
social origin, level of welfare, political or other beliefs, gender, language,
religion, etc. (clause 1, Article 2). In its turn, the Covenant on Economic,

3 IToropinko B. @. 3aranpHa neknapaiiis mpaB JIOAWHA — OJIHA 3 HAWBaXUIMBIIINX 3arajbHOJIOJICHKUAX
uinHocter XX cromitrs. [IpaBo Ykpainu. 1999. Ne 4. C. 7-9.

4 KonctuTyniiiai mpaBa, cBoOoaM i OOOB’SI3KM JIFOAMHU 1 TpoMajsHUHA B YKpaiHi : [MoHorpadis] /
[fO. C. Illemmryuenko, H.I. KapmawoBa, T. A.Kocrempka Ta iH.] ; 3a pen. axax. HAH VYkpainm
10. C. lllemmyuenka. K.: FOpunuuna nymka, 2008. 252 c.
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Social and Cultural Rights obliges member states, on their own and within
the framework of international assistance and cooperation, including in
economic and technical fields, to take the most possible measures within
the limits of their resources, in order to ensure the fullest possible,
progressive implementation of rights recognized by this Covenant
(Article 2) in life>.

Among international legal acts on human rights of a regional nature,
first of all, the European Convention on Human Rights, adopted on
November 4, 1950 in Rome (the Rome Convention), with its twelve
protocols, should be named. These documents describe the human rights
and freedoms in detail that member states of the Council of Europe must
ensure, as well as legal mechanisms for their protection. The latter include
international organizations and institutions directly dealing with the issues
related to violation of human rights and freedoms. For example, since the
accession of Ukraine to the Council of Europe and ratification (1997) of
the European Convention for the Protection of Human Rights and
Fundamental Freedoms, Ukrainian citizens have been able (in case of
exhaustion of existing national means) to protect their rights in the
European Court of Human Rights.

Legal practitioners consider the development and recognition of
international human rights standards as historical heritage of public
development, the process of accumulation of experience in the field of
human rights, which requires deep comprehension, study, all kinds of
propaganda with the aim of the most comprehensive widespread practical
application in law-making and law-enforcement activities. At the same
time one of the main tasks is the formation of understanding of human
rights in public consciousness as the highest social value. It is clear that
all members of the world community have to deal with these problems.

At the same time, the wording of some provisions in international
instruments on human rights contains some inconsistencies. For example,
the International Covenant on Civil and Political Rights states: Each state
“undertakes to respect and ensure” the rights specified in the Covenant. At
the same time, the International Covenant on Economic, Social and
Cultural Rights calls on states to ‘“take measures within the resources
available to ensure the progressive exercise” of rights specified therein in

® Manpkesnd M. M. KOHCTHTYIIHHO-TIPaBOBI 3acai 3a0€3MeUeHHs Ky/IbTYPHHX MPaB i CBOOO JIOIHHH
Ta rpoMaasHUHA B YKpaiHi : MoHorpadis. [Bano-Ppankisesk : Micto HB, 2012. 464 c.
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full®. As we can see, the first document imposes on the state the obligation
to ensure certain rights, and the second — prompts them for the relevant
activity in the form of a recommendation, although in general its norms
are binding. However, we must keep in mind that international legal acts
on human rights are not a life-long dogma. They are created under the
specific historical conditions and are changing, improving in the sense of
content of human rights and freedoms, improving mechanisms and tools
for their provision, taking into account changes taking place in the public
life of the international community.

The fundamental principle of international legal acts on human rights
iIs the UN Charter, adopted in 1945, which not only formulated the
general, basic principles of the modern world law order, but also
consolidated the fundamental ideas of respect for fundamental human
rights and freedoms and embodied the consent of sovereign states to
observe and cooperate in this area. In addition, it laid down the provisions
on the universality of human rights clearly: the UN should promote
“universal respect for and observance of human rights and fundamental
freedoms for all, regardless of race, gender, language, and religion”
(Article 55). The Charter also emphasizes that the protection of human
rights is one of the urgent tasks of international community. So, it is no
surprise that the UN and other international organizations, including
regional state associations, have adopted more than fifty different world
and regional international legal acts: conventions, declarations, covenants,
charters, etc. with regard to human rights.

Among international legal acts provided by the world-wide
international community, which formulated the most principal provisions
regarding the human and civil rights and freedoms, in the context of our
study, the following group should be separated: Universal Declaration of
Human Rights (1948); The International Covenant on Economic, Social
and Cultural Rights and the International Covenant on Civil and Political
Rights (1966); Convention against Discrimination in Education (1960);
International Convention on the Elimination of All Forms of Racial
Discrimination (1965); Convention on the Elimination of All Forms of
Discrimination against Women (1979); Declaration of the Rights of the
Child (1959); Convention on the Rights of the Child (1989).

® Manpkesna M. M. KOHCTHTYIIHHO-TIPaBOBI 3acai 3a0€3MeUeHHs KyIbTYPHHX IIPaB i CBOGO JIOXHHM
Ta rpoMa/IsTHUHA B YKpaiHi : MoHorpadis. [Bano-®pankisesk : Micto HB, 2012. 464 c.
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There are also many international legal acts concerning the rights of
certain categories of people, in particular the Declaration of the Rights of
the Child (1959) and the Convention on the Rights of the Child (1989),
which became the most complete normative acts, where the rights of the
child acquired the international legal status. In addition, the initial idea of
these documents is that the rights of the child require special protection
and continuous improvement, and they also establish the norms forming
favorable legal conditions for development. It is important that the
Convention not only formulates the rights of the child, but also provides
for the obligations assumed by the acceding states with regard to their
provision.

It is interesting to note that the Declaration on the Rights of the
Child proclaims such child’s right as obtaining a free compulsory
elementary education, which should contribute to development of a
general culture, abilities and thinking of the child (Principle 8). The
Convention on the Rights of the Child is based on principles of protection
of these rights proclaimed in the Declaration. It is noteworthy that, along
with economic and social rights of the child, the Convention also names
cultural rights, obliging member states to take all appropriate legislative,
administrative and other measures to maximize exercise of these rights,
based on their available resources, and, if necessary, and in the framework
of international cooperation (Article 4). Considerable attention in the
Convention is given to such basic, complex subjective right of the child as
the right to education. After all, without its unimpeded and proper
implementation, the intellectual, cultural development of the child, as well
as child’s successful socialization (Articles 28, 29) is impossible.

Thus, international legal acts on human rights can be classified in
terms of the following: 1) human rights in general — the Universal
Declaration of Human Rights; 2) individual groups of human rights, such
as the International Covenant on Economic, Social and Cultural Rights;
3) the rights of certain categories of people, such as the Declaration of the
Rights of the Child, the Convention on the Rights of the Child, etc.,
4) ensuring the conditions for the exercise of rights — the International
Convention on the Elimination of All Forms of Racial Discrimination,
etc.; 5) ensuring the conditions for implementation of certain groups of
rights and freedoms, such as the Convention on the Elimination of
Discrimination in Education, etc.
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According to norm content of these acts, it is possible to distinguish
groups of such provisions: 1) which contain a list and basic ideas of
human rights and freedoms at the occupied territories; 2) where the main
purpose of these subjective rights and freedoms is determined; 3) where a
list of the main guarantees of certain rights and freedoms is given;
4) where the grounds and limits of possible restrictions of these subjective
rights and freedoms are formulated.

The provisions, formulated in international legal acts, are usually not
detailed, certain ideas, concepts, and principles are only fixed in a general
form. It is determined by the nature of such documents, which, in fact, are
intended to consolidate the basic, most general provisions and principles
that must be specified in legislation and law practice of participating
countries of the relevant international legal treaties, taking into account
national specific culture, resource opportunities, etc. That is, universality
of these documents, possibility of their application by the maximum
number of subjects is provided in this way.

In relation to economically developed and democratic countries, the
use of wording covering significant scopes of rights is inherent in their
normative, first of all, constitutional regulation of human rights and
freedoms. Therefore, there are all grounds to consider this approach as
somewhat incorrect. Instead, in the process of development of material,
cultural, and other levels of society, it enables expanding a set and scope
of certain aspects, constituting the content of a certain right, without
changing its name in legislation.

It is clear that the wordings of relevant norms of the current
Constitution of Ukraine are consistent in general with the content of
complex subjective rights and freedoms, and therefore the international
legal standards regarding definition of the appropriate level of human
capacity in various fields. At the same time, it is reasonable to supplement
the Constitution of Ukraine with the wording of complex rights and
freedoms at the temporarily occupied territories, stipulated in international
legal documents.

The purpose of human rights, including at the occupied territories, is
set out in the Universal Declaration of Human Rights for the first time,
and subsequently, with some editorial changes, in the International
Covenant on Economic, Social and Cultural Rights, the Convention on the
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Elimination of Discrimination in Education and the Convention on the
Rights of the Child.

The Convention on the Rights of the Child has its own specific nature
in consolidation of human rights at the temporarily occupied territories. In
particular, it provides for a very wide range of purpose of the right to
education: from development of intellectual and physical abilities of the
child to respect of the basic principles enshrined in the Charter of the
United Nations and upbringing of a respectful attitude to the environment
(Article 29). This specification is determined by specifics of the subject of
the right to education — a child. In order to ensure child’s proper
socialization, it is necessary to inoculate a sufficiently large amount of
knowledge, beliefs, patterns of behavior, communication, etc. in the child.
The entire luggage is objectively needed for every person, regardless of
race or nationality, political, religious, aesthetic or other preferences. And
formation of the child’s specified knowledge, skills and beliefs, proper
education is possible at achieving the aim of education set forth in the
Convention, and that is why it is so detailed. In addition, this emphasizes
the social and personal value of the right to education, prompting the
maximum number of states to accede to the Convention.

As it has been already noted, human constitutional rights and
freedoms at the temporarily occupied territories are an integral part of the
system of fundamental human and civil rights and freedoms in a modern
democratic society. Therefore, their implementation must be guaranteed
by a system of the same economic, political, ideological and legal factors
in the same way as for other types of constitutional rights and freedoms.
So, the guarantees provided by international instruments to ensure the
system of democratic human rights and freedoms in general are also
related to human rights at the temporarily occupied territories.

Such guarantees include, for example, the provision concerning
possibility of a person to possess all the rights and freedoms provided
regardless of race, color, nationality, social or material status, political,
religious or other beliefs, gender, language, etc. It should also include the
prohibition of a human rights distinction based on socio-economic,
political or international status of the country or territory where a person
lives, as well as the requirement to ensure adequate protection against any
discrimination and effective renewal of lost or limited rights by a
competent court etc.
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The definition of person’s legal status in international legal acts is
based on the unity of rights and obligations of a person and the state. At
the same time, the correlation of rights and obligations of the
abovementioned subjects should ensure their equality as participants in
certain public relations, and hence the mutual interest in exercise of
mutual rights and obligations. Proceeding from necessity of ensuring the
rights and legitimate interests of all subjects of public relations, the
documents mentioned presume application of certain restrictions of rights
and freedoms. Such provisions are contained in the Universal Declaration
of Human Rights (Article 29), the International Covenant on Economic,
Social and Cultural Rights (Article 4), the International Covenant on Civil
and Political Rights (Part 1, Article 4), and other documents.

The existence of these provisions is determined, first of all, by
necessity to legally consolidate the grounds and limits of the
abovementioned restrictions for preventing the arbitrariness of state
bodies and their officials with regard to human rights. In addition, the
degree of such restrictions must be consistent with importance of
circumstances under which they are implemented. Finally, in a democratic
society, the restrictions should be used to ensure public order, welfare, the
exercise of moral norms, etc.

The reasons for using human rights restrictions are described in the
most detailed and specific way in relation to civil and political human
rights. For example, in the relevant pact, they are extremely specific: a
state of emergency in which the existence of nation is in danger, which
should be officially declared’.

The attention should be paid to the fact that the grounds for applying
restrictions to these rights, formulated by the International Covenant on
Economic, Social and Cultural Rights: the possibility of applying only
such restrictions to these types of rights and freedoms that are compatible
with their nature. We believe that in understanding and applying the
above provision we should proceed from the fact that lawful and effective
restriction of any rights can only be in case of its specificity and targeting.
In other words, when it consists in complication or in full prohibition of
use of only such social welfare at possession of which the exercise of a
certain right can be aimed. Therefore, it is totally unacceptable, in
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limiting, for example, cultural rights and freedoms, to narrow, directly or
indirectly, the opportunities provided by other human rights and freedoms.
The correct statement is opposite: it is unjust to limit the opportunities
arising from the content of cultural rights and freedoms, if the restrictions
must be, for example, to political or economic rights and freedoms of a
person and a citizen.

It is reasonable to consider such important international legal acts as
the Geneva Conventions on the Protection of Victims of War in more
detail. These multilateral international treaties in the field of laws and
customs of war, the purpose of which is legal protection of victims of
armed conflicts, signed on August 12, 1949 (entered into force on
October 21, 1950) at the United Nations Diplomatic Conference in
Geneva (April 21-August 12, 1949). More than 190 states, an absolute
majority of the countries around the world joined the Geneva Convention.

The Geneva Conventions have four universal international treaties,
namely:

1. Convention on improvement of the fate of wounded and sick in
regular armies, which obliges the participants to collect on the battlefield
and provide assistance to the wounded and sick of the enemy. However,
discrimination against the wounded or sick is prohibited for reasons of
race, nationality, gender, political or religious beliefs. All wounded and
sick, who were under the authority of the enemy, should be registered, and
the data about them should be communicated to the state on the side of
which they fought. Medical institutions, medical and sanitary staff,
transport vehicles for the transportation of the wounded, sick, and sanitary
property are protected, and the attack on them is prohibited.

2. Convention on improvement of the fate of the wounded, sick and
shipwrecked persons from the armed forces at sea. The document
formulates the rules for dealing with the sick and wounded during the
Naval War.

3. The Convention on the treatment of prisoners of war, which
establishes the rules to be observed in the treatment of conflict-affected
prisoners of war by conflict parties.

4. The Convention for the protection of civilian persons in time of
war, which provides for the humane treatment of the population at the
occupied territory and protects their rights.
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In addition to two Geneva Conventions in June 1977, under the aegis
of the International Committee of the Red Cross, two Additional protocols
were adopted: Protection of Victims of International Armed Conflict
(Protocol 1) and Protection of Victims of Armed Conflict of Non-
International Nature (Protocol Il). An Additional protocol Il on the
introduction of an additional distinctive emblem in the form of the Red
Cross and Red Crescent has been added to the Geneva Convention since
2005.

The important international legal instrument — the Geneva
Conventions became the development and improvement of relevant norms
enshrined at that time in the Hague Conventions (1899, 1907) and the
conventions signed in Geneva in 1864, 1906 and 1929. The Geneva
Conventions adopted the basic principle of contemporary international
law, consisting in the fact that wars are conducted against the enemy’s
armed forces, and military actions against the civilian population, the sick,
the wounded, the prisoners of war and some other categories are
prohibited.

The Geneva Conventions are applied in case of a declared war or any
armed conflict, regardless of whether the existence of a state of war or
occupation of the territory even in the absence of an armed resistance to
this occupation is recognized by the parties.

States having acceded to the Geneva Conventions must comply with
their provisions. In case the opposing party that does not participate in
them is also obliged to adhere to them. Neutral countries also have the
obligation to comply with the Geneva Conventions.

The provisions of the Geneva Conventions oblige participant states
parties to seek and punish those who have committed or ordered to
commit any human rights violations. The persons mentioned must be
prosecuted by the state at which territory they committed the offenses or
by the courts of any other participant state if they have evidence of their
guilt.

The gross violations of the Geneva Conventions are intentional
murder of the wounded, sick, prisoners of war and civilians, as well as
torture and inhumane treatment, including biological experiments, harm to
health, forcing prisoners to serve in the enemy’s army, hostage-taking,
serious destruction of property not caused military necessity, etc. Persons
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guilty of such violations are considered to be war criminals and should be
criminally liable.

The procedure for investigating applications for violations of
conventions is also determined, and their members are obliged to pass
laws that provide for adequate criminal punishment for the guilty. It is
worth noting that the guidelines on humane treatment of the wounded
during military actions are known from the 16th century. However, it is
the First Geneva Convention (August 22, 1864) that is a specific signed
document, recognized as a precedent by international military law. Henri
Dunant, who during the Italian war witnessed the infernal suffering of the
wounded and dying from wounds and diseases of French and Austrian
soldiers after the Battle of Solferino in 1859, played an important role in
the organization and signing of the convention.

H. Dunant initiated the development of rules for the countries
participating in military conflicts dealing with the wounded and sick. So,
in 1863 an international conference was held, in which, in particular, the
principles of the Red Cross activities were laid. Later on, in August 1864,
diplomats from European countries met with the aim of adopting a
convention concerning “soldiers wounded in the war” upon the invitation
of the Swiss government in Geneva. As a result, the first multilateral
international treaty was signed, which defined the humanitarian rules of
warfare formulated by the Red Cross. The fundamental provision of the
Geneva Convention was based on the idea of helping and protecting every
wounded person, regardless of the party for which he fought. The
wounded, sick, persons in medical institutions, all the personnel of these
institutions should have been considered neutral persons, regardless of the
belligerent party that took possession of the area. That is, their can not be
captured, and they are not considered captives. In addition to the wounded
and staff, hospitals, their material base, locals, who help the wounded,
were considered inviolable.

The so-called Geneva law (actually, humanitarian law) protects the
interests of those military people who come out of action and civilians. In
turn, the Hague Law (“law of war”) is the rights and obligations of the
opposing parties during hostilities.

In cases not covered by the Conventions, civilian population and
combatants remain under the protection and validity of international legal
principles derived from common customs, humanity and social
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requirements. This provision, which was included in the text of the Hague
Convention of 1907, was formulated by Friedrich von Martens.

2. Normative Consolidation of Law Principles in Armed Conflicts

The Convention proclaimed and consolidated the following
principles of law of armed conflicts:

General principles:

1) humanity; 2) inviolability; 3) non-discrimination against war
victims; 4) the international legal responsibility of states and criminal
liability of natural persons for violation of the law of armed conflict.

Principles of using weapons and methods of armed struggle:

1) the restriction of conflicting parties regarding the choice of means
of warfare; 2) distinction between civilian and military objects; protection
of participants in armed confrontation and civilian population;
3) protection of the rights of combatants; 4) protection of civilians;
5) non-aggression concerning civilian population.

The application of humanitarian law does not affect the legal status of
the parties to the conflict. This is the provision that concludes common to
all four Geneva Conventions of 1949 Article 3, is important in the sense
of removing political contradictions. Humanitarian law has its basic
principles on which everything is being built. The principle of humanity
should be formulated as follows: military necessity and maintenance of
public order should always be combined with respect to a person. From
such principle, the principle of humanitarian law, or the law of war arose:
the parties which are at war should not inflict harm to the enemy,
incompatible to the purpose of war — destruction of the enemy or
weakening of its military power.

From the latter follows the following principle of Geneva law:
disabled persons, as well as those who are not involved in direct military
operations, have the right to respect, protection, and humane treatment.
The basis for the Hague law or the law of war was the 11" principle of
humanitarian law: the right of parties to choose the methods and means of
conducting hostilities is not unlimited. Similarly, the Hague Regulation of
1907 stipulates: “The right of opposing parties to use means of causing
harm to the enemy is not unlimited” (Article 22). The latter provision is
fully confirmed by the Additional protocol | of 1977. The general
principles are the basis for other principles, primarily common to Geneva
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law and human rights. First of all, it is the principle of inviolability;
everyone has the right to respect for life, physical and mental inviolability,
and respect for everything that constitutes an integral part of his/her
personality.

This postulate can be better explained by the principles of its
application.

1) The dead on the battlefield is inviolable; the enemy surrendered in
captivity has the right to saving life. This is the basis of the Geneva
Conventions — Only a soldier who is ready to kill himself can be killed;

2) Torture, humiliating or inhuman punishment is prohibited. Today,
torture is already banned by the laws of many countries, international law,
especially by the Geneva Conventions and human rights law;

3) Everyone has the right to recognize his/her human rights before
the law. Thus, in the Geneva Conventions there is one warning that, in
captivity, civil rights may be limited to the required level;

4) Everyone has the right to respect for his/her honor, family rights,
beliefs and customs;

5) Everyone who suffers should be provided with the required
assistance in his/her state. The stated obligation, stipulated by the Geneva
Convention of 1864, has not lost its relevance up to now;

6) Everyone has the right to communicate with his/her family and to
receive assistance. Protocol I provides for “the right of families to know
about the fate of their relatives” and specific measures for the search for
dead and disappeared people (Articles 32-34);

7) No one can be illegally deprived of his/her property. In addition to
the principle of inviolability, there is a principle of non-discrimination,
which provides that the treatment of all people should not depend on race,
nationality, social origin, property status, gender, language, political,
philosophical or religious beliefs, or any other similar grounds.

8) One more principle — safety: everyone has the right to personal
safety. This principle is determined by the following principles of
application: no one can be recognized liable for actions that he/she did not
commit; reprisals, collective punishment, and hostage taking, deportation
is prohibited; everyone has the right to generally accepted legal
guarantees; no one can repudiate the rights given by the humanitarian
conventions.
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The following group includes the principles of victims of conflicts
(under Geneva law). First of all, this is the principle of neutrality:
humanitarian aid is never considered as interference in the conflict. This
principle, which is very important in the activities of the Red Cross, is
embodied in the provisions that put the medical staff over the conflict. Its
application principles:

— Having guaranteed inviolability, medical personnel should refrain
from any hostile action. In 1907, civilian medical personnel was
guaranteed similar protection and under the same conditions as the
military one;

— The medical staff is under protection;

— No person performing medical functions can be forced to provide
anyone with any information regarding the sick or wounded who was or is
under his/her care if this information, in his/her opinion, would be
detrimental to patients or their families;

— No one should be persecuted or be convicted for taking care of a
wounded or sick person. Under the First Geneva Convention of 1949, this
applies to those who cared for the wounded partisans or cooperated with
the medical institutions of the occupation authorities.

The next principle is “normality”: persons who are under protection
should have the opportunity to lead the most normal life. This idea has
arisen from the need for a compromise between humanitarian demands
and the conditions of war. From it follows the principle of application:
taking in capture — no punishment, but only a means to deprive the enemy
of the possibility to cause harm. Everything else that is beyond this
purpose is disapproved. One more principle — “protection”: the state must
provide protection of those who is under its authority, both at the national
and international level. The principles of applying this provision are as
follows:

— The captive is not under the authority of the troop that captured
him, but under the authority of the state, which these troops serve;

— The state is responsible for persons captured, as well as at the
occupied territory, for the maintenance of public order and public
services;

— Victims of conflicts should be provided with international
protection, as they are deprived of the natural protection of their own
state.
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Among the principles relating to the law of war, the first general
principle is the restriction of persons. The civilian population and certain
persons must have a common defense against the dangers that arise from
military operations. Several principles of application arise from here:

— The parties to the conflict must distinguish between the civilian
population and the combatants in order to spare the civilian population
and objects;

— The civilian population in general and individual civilians should
not be subject to attack, even in reprisals;

— The acts of violence or threats of violence, which have the main
purpose of terror against the civilian population, are prohibited,;

— The parties to the conflict take all appropriate preventive measures
to spare the civilian population, or, as far as possible, to avoid accidental
loss and accidental damage to them;

— Only persons belonging to the armed forces, have the right to attack
the enemy and resist to him. Noncombatants have mercy because they are
not involved in the conflict. When the civilian population opposes the
enemy, it must openly carry weapons and observe the laws and customs of
the war.

The second general principle is a restriction in relation to objects:
attacks should be strictly limited to military objects. Principles of
application:

— It is forbidden to attack on areas that are not defended;

— It is prohibited to engage in any hostile actions against buildings
where scientific research is conducted, charitable institutions, historical
monuments are located, where there are works of art or places of worship
that make up the cultural or spiritual heritage of people. The protection of
military and civilian hospitals is the subject of special provisions of the
First and Fourth Geneva Conventions of 1949;

— It is prohibited to attack equipment and facilities if this could
endanger the civilian population (this primarily applies to dams, dike and
nuclear power plants);

— Civilian objects should not be the object of attack or reprisal (it is
forbidden to destroy or export the objects necessary for the survival of
civilian population);

— Prohibition of robberies.
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The following principle is a restriction on means and methods of
warfare: it is prohibited to use against anyone (including combatants),
weapons or methods of warfare that may cause unnecessary harm or
suffering. The sense is in disapproval of weapons and methods that cause
excessive suffering. Principles of its application:

— Attacks of non-selective nature are prohibited. The purpose of the
principle is to exclude those methods and types of weapons that do not
have the proper precision to distinguish between military and civilian
objects and the population;

— Such attacks are prohibited that according to predictions may cause
losses among civilian population or damage to civilian objects that are
excessive in relation to that specific and direct predicted military
superiority. This applies primarily to land mines installed outside the area
of hostilities;

— In the course of hostilities, environmental protection must be taken
into consideration. The Protocol contains a modern wording: during
hostilities, care is taken to protect natural environment from large, long-
term and severe losses. The protection is in the prohibition of use of
methods or means of warfare intended to cause or are likely to cause harm
to the natural environment (destruction of forests, other green spaces,
etc.), which will harm the population or their survival;

— It is prohibited to use famine as a method of warfare among the
civilian population;

— Article 54 § 1 provides for the protection of agricultural areas;

— Military actions based on treachery are prohibited (for example,
masked mini-traps under the usual objects).

Further restrictions on violence in Europe and in the world, the next
steps were aimed, in particular the signing of important new international
treaties. Among these international acts concerning the laws and customs
of war, the following acts remain its significance: the Declaration of the
Maritime War (Paris, 1856); Declaration on the prohibition of use of
explosive and inflammatory bullets (St. Petersburg, 1868); a number of
conventions, as well as the Declaration on the prohibition of use of bullets
that unfold or flatten in the human body (The Hague, 1899); Convention
on the release of hospital ships from port and other charges during
wartime (The Hague, 1904); The Hague Conventions of 1907,
Declaration on the Law of the Marine War (London, 1909); Geneva
Protocol on the Prohibition of Use of Chemical, Poisonous and
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Bacteriological Means of Warfare (1925); Submarine Rules for
Commercial Vessels in Wartime (London, 1936); Geneva Conventions on
the Protection of Victims of the War (1949): On the improvement of fate
of the wounded and sick in the operating armies (predecessors — Geneva
Conventions 1864 and 1929), On the improvement of fate of the
wounded, sick and shipwrecked members of the armed forces at sea
(replacing the Hague Convention of 1907), On the treatment of prisoners
of war (replacing the convention of 1929), On the protection of civilians
during the war; The Hague Convention for the Protection of Cultural
Values in the Event of Armed Conflict of 1954. These documents are
based on the principle of war humanization which is still in force under
the modern conditions.

The principle of non-use of mass destruction weapons is in the basis
of Declaration on the Prohibition of Use of Nuclear Weapons of 1961, the
Convention on the Prohibition of the Development, Production and
Accumulation of Bacteriological and Toxic Weapons and on their
Destruction (1972), UN General Assembly Resolutions 2441 (1968),
according to which the Diplomatic Conference (Geneva, 1977) adopted
two Additional protocols for the development of the Geneva Conventions
of 1949. The first protocol is on protection in the period of international
armed conflicts, and the second one is on the situation of non-
international armed conflicts. It is also worth noting the following
important international instruments: the Convention on the Prohibition of
Use of Military or Other Hostile Use of Environmental Impact Measures
(1977), the Convention on the Prohibition or Restriction of Use of Certain
Conventional Weapons and its Additional protocols (1980). In general,
these normative legal acts are the codification of the rules of warfare.

The Cold War termination, the creation of more favorable
opportunities for the functioning of a peace-keeping mechanism provided
by the UN Charter, could not stop the spread of armed conflicts. Most of
them are internal in nature, and mostly civilians are victims. Although the
principles and grounds of international humanitarian law recognized by
the international community remain unchanged, the subjects who are
obliged to apply these norms have still not enough knowledge about it.
Today, the efforts of legal practitioners are aimed at correcting this
situation. In particular, there is a need to clarify the relations between the
tasks of maintaining peace and providing protection and assistance to
victims of armed conflicts®.

8 Pymiok C. I1. Mixkxnapoane rymanitapae npaso. Koncnexr nekuiit. K.: MO Ykpainn, 2004. 201 c.
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CONCLUSIONS

In a view of the above mentioned we should note that international
cooperation of states in the field of human rights protection at the
temporarily occupied territories is revealed, in particular, in developing
and adopting certain standards in relation to the legal status of a person.
Recognizing the general standards of human rights, the states are obliged
to observe them in their law-making and law-enforcing activity.
Observance of undertaken obligations is one of the necessary conditions
of the world recognition of any state.

Ukraine as many other countries must not adopt the laws revoking or
diminishing the human rights and freedoms. At the same time,
international law and legal practice of democratic states allow certain
restrictions of rights and freedoms to some extent as it is necessary for
protection of constitutional order, rights and legitimate interests of
citizens, provision of defensive capacity and safety of the state, moral and
physical health of the society”.

Certainly, the human rights and freedoms at the temporarily occupied
territories can be restricted. For that reason, their protection is one of the
priorities of Ukrainian state; its activity should completely meet the
international standards.

Summarizing the abovementioned, we distinguish the following
groups of international legal acts. According to the purpose, a set of
international legal acts in relation to human rights can be divided into
such acts which concern:

1) Human rights in general — the Universal Declaration of Human
Rights; 2) individual groups of human rights, such as the International
Covenant on Economic, Social and Cultural Rights; 3) the rights of
certain categories of people, such as the Declaration of the Rights of the
Child, the Convention on the Rights of the Child, etc., 4) ensuring the
conditions for the exercise of rights — the International Convention on the
Elimination of All Forms of Racial Discrimination, etc.; 5) ensuring the
conditions for implementation of certain groups of rights and freedoms,
such as the Convention on the Elimination of Discrimination in
Education, etc.

® Manpkesua M. M. KOHCTHTYIIHHO-TIPaBOBI 3aca/i 3a6€3MeUeH s Ky/IbTYPHHX MPaB i CBOGO/ JTIOAHHY
Ta rpoMajsiHIHA B YKpaiHi : MoHorpadis. [Bano-®Ppankiscsk: Micto HB, 2012. 464 c.
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According to norm content of these acts, it is possible to distinguish
groups of such provisions: 1) which contain a list and basic ideas of
human rights and freedoms at the occupied territories; 2) where the main
purpose of these subjective rights and freedoms is determined; 3) where a
list of the main guarantees of certain rights and freedoms is given;
4) where the grounds and limits of possible restrictions of these subjective
rights and freedoms are formulated.
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COMPARATIVE LEGAL ANALYSIS OF CRIMES
AGAINST PERSON’S HEALTH OF CERTAIN COUNTRIES
OF ROMANO-GERMANIC LEGAL FAMILY

Katerynchuk K. V.

INTRODUCTION
Health protection is an object of critical infrastructure, one of the

state functions in Ukraine as well as in any other state. In Ukraine a
holistic organizational-legal system is approved and is functioning at the
state level. The basis of state policy in the field of health protection is
formed by the Verkhovna Rada of Ukraine consolidating relevant
provisions in law. The Criminal Code of Ukraine (hereinafter — the CC) is
not an exception.

Each country has the legislation on criminal liability — it is a law
containing the norms of criminal-legal nature. The Criminal Codes of all
post-Soviet states was built in such a way. There are also states, such as
Germany and France, which have a law on criminal liability and other
laws regulating criminal-legal issues. Comparison of the Criminal Codes
of other states, namely, the main compositions of crimes against person’s
health, will allow distinguishing certain features, differences between
norms and may be of practical interest to the national lawmaker in order
to improve it. For this reason there is a need to study the peculiarities of
criminal responsibility for crimes against person’s health according to the
criminal law of countries with the world legal systems of different types
(families), and especially the Romano-Germanic type.

Studying the law on criminal liability for infringement on person’s
health in Romano-Germanic law system, it is worth paying attention to
the Criminal Codes of Post-Soviet countries (The Republic of Belarus
(hereinafter referred to as Belarus)', the Republic of Moldova

! Criminal Code of the Republic of Belarus. Ne. 275-Z of 9 July, 1999 (as amended up to July 12, 2013).
URL: http://cis-legislation.com/document.fwx?rgn=1977. (nata 3sepuenss: 20.04.2019 p.)
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(hereinafter — Moldova)?, the Russian Federation (hereinafter — Russia)®,
the Kyrgyz Republic (hereinafter — Kirghizia)*, the Republic of Latvia
(hereinafter— Latvia)®, the Republic of Lithuania (hereinafter —Lithuania)®,
the Republic of Armenia (hereinafter — Armenia)’, the Rupublic of
Kazakhstan (hereinafter — Kazakhstan)®, the Republic of Tajikistan
(hereinafter — Tajikistan)®, the Republic of Estonia (hereinafter —
Estonia)™®, the Republic of Uzbekistan (hereinafter — Uzbekistan),
Ukraine®?) and Germany, France, Spain, Austria and Bulgaria.

1. Comparative Analysis of Criminal-Legal Protection
of Person’s Health in the Post-Soviet States
In general, the legislation on criminal liability was influenced by the
fact that the above States were a part of a single state for over 70 years.
This fact determined the direction of criminal legislation development
and, with the proclamation of Ukrainian independence it determined the
necessity for its improvement. In studying of the above-mentioned
Criminal Codes, the norms of the Special Part, which stipulate criminal
liability for crimes against person’s health, are researched. In the national

2 Criminal Code of the Republic of Moldova. Ne 985 of April 18, 2002. (as amended up to November 11,
2016). (MD138). URL: https://sherloc.unodc.org/res/cld/document/criminal-code-of-the-republic-of-
moldova_html/Republic_of Moldova_Criminal_Code.pdf. (nara 3sepuenns: 20.04.2019 p.)

*The Criminal Code Of The Russian Federation No. 63-Fz Of June 13, 1996. URL:
https://www.wipo.int/edocs/lexdocs/laws/en/ru/ru080en.pdf (zara 3Bepuenns: 20.04.2019 p.)

* Criminal Code of the Kyrgyz Republic No. 68 of October 1, 1997. (as amended up to Law No. 62 of
April 21, 2014). URL: https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/705a3f3b34f0090ec
12577440047742c/$FILE/Criminal%20Code_en.pdf. (mara 3Bepuenns: 20.04.2019 p.)

> Criminal Code of Latvia, of March 14, 2002, Law No. 1X-785 (Last amended on December 23, 2010, by
Law No XI-1264). URL: https://likumi.lv/ta/en/id/88966-the-criminal-law. (nara 3sepuenus: 20.04.2019 p.)

® Lithuanian Criminal Code, of March 14, 2002, Law No. IX-785 (Last amended on December 23, 2010,
by Law No X1-1264). URL: https://wipolex.wipo.int/en/text/202109. (nara 3seprenns: 20.04.2019 p.)

"CRIMINAL CODE OF THE REPUBLIC OF ARMENIA OF APRIL 18, 2003. URL:
HTTP://WWW.PREVENTGENOCIDE.ORG/AM/CRIMINALCODE.HTM. (JATA 3BEPHEHHA:
20.04.2019 P.)

8 The Code of the Republic of Kazakhstan dated 3 July 2014. Ne 226-V of the Law of the Republic of
Kazakhstan. URL: https://wipolex.wipo.int/en/text/407059. (nata 3sepuenns: 20.04.2019 p.)

% Criminal Code of the Republic of Tajikistan. URL: http:/cis-legislation.com/document.fwx?rgn=2324.
(mara 3Bepuenns: 20.04.2019 p.)

penal Code of the Republic of Estonia (consolidated text of January 1, 2012). URL:
https://wipolex.wipo.int/en/text/432563. (narta 3Bepuenns: 20.04.2019 p.)

! Criminal Code of the Republic of Uzbekistan 1994 (as amended up to Law of the Republic of
Uzbekistan No. 93 of April 25, 2007). URL.: https://sherloc.unodc.org/res/cld/document/criminal-code-of-the-
republic-of-uzbekistan_html/Uzbekistan_Criminal_Code_1994.pdf. (nata 3Bepuenns: 20.04.2019 p.)

2 Kpuminansauit kogexe Yipainu Bix 5 xsit. 2001 Ne 2341-111 // Bizomocti Bepxosroi Paxu Ykpainn.
2001. Ne 25-26. Cr. 131 (penmakuis Bix 26.02.2019 p.). URL: http://zakon3.rada.gov.ua/laws/show/2341-14.
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criminal law, they are united in section II “Crimes against person’s life
and health”.

Intentional grave physical injury has certain differences in
comparable Criminal Codes. Thus, according to the Criminal Code of
Russia (Article 111), Armenia (Article 112), Tajikistan (Article 110), in
contrast to the Criminal Code of Ukraine (Article 121), a list of features of
intentional grave physical injury includes a mental disorder (this feature is
present solely in the CC of Russia), drug addiction or substance abuse as
well; consciously full loss of professional working capacity for a guilty
person. The CC of Lithuania, defining features of physical injuries in
Articles 135, 138, 139, establishes their “specific” features — this is the
loss of most of professional or general working capacity by a person. Such
features, in our opinion, are unacceptable, since, firstly, it is not
determined which part of loss of working capacity exactly, so, it is not
defined as a percentage (33%), as in the Criminal Code of Uzbekistan
(Article 104) or in a partial (1/3) meaning; and secondly, the “stability” of
such working capacity loss is not defined. The next discussion point of
Article 135 of the Criminal Code of Lithuania is a serious or lasting
disease, which is a real threat to life. This feature, in our opinion, includes
HIV/AIDS, other incurable infectious diseases and sexually transmitted
diseases, as there are no articles in the Criminal Code of Lithuania
providing criminal liability for such deeds.

The Criminal Code of Estonia (Article 107) determines mental illness
as one of the features. The current Criminal Code of Ukraine no longer
uses this terminology, but the Rules of forensic definition of the degree of
physical injury gravity contain this term.

The Criminal Code of Moldova (Article 151) distinguishes and
specifies the consequences — irrecoverable mutilation of face and (or)
adjacent areas (zones). The same situation is in the Criminal Code of
Belarus (Article 147) with the only difference: a health disorder,
associated with trauma of the spine bones for a period of more than four
months, or that was manifested in irrecoverable mutilation of face or neck.
So, the structural differences between comparable articles are that some of
them include consequences that are “positive” in our opinion and have to
be implemented in the Criminal Code of Ukraine. We should pay
attention to one of consequences placed in the Criminal Code of Moldova,
Belarus which is “irrecoverable mutilation of face and (or) adjacent
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areas”. In comparison with the article of the Criminal Code of Belarus,
which specifies only the neck, we believe that such specification is
inappropriate, because not only the parts/areas (in addition to face and
neck), such as the face and neck, can suffer as a result of the criminal
deeds, but also, the ears, hair covering of the head, which in the future
may affect not only the physiological, but also on the mental state of a
person, especially in the case of females. Criminal Code of Uzbekistan in
Article 104 defines this feature as irrecoverable mutilation of the body.

The lawmaker in the Criminal Code of Russia also distinguishes drug
addiction or substance abuse as one of the crime consequences. In
addition, the same norm of the Criminal Code of Russia provides a
complete loss of professional working capacity. The previous CC of
Kazakhstan (Article 103) also identified one of the features of grave
physical injury as a complete loss of professional working capacity, but
this “goes beyond the scope of forensic examination and for its
establishment it is necessary to involve the commission of experts
according to the victim’s profession”*®. The Criminal Code of Belarus
distinguishes the intentional deprivation of professional working capacity
in a separate article (Article 148). The articles of the Criminal Code of
Ukraine do not have such feature, but the amount of lasting loss of
working capacity is determined taking into account the regulatory criteria
defined by the Ministry of Health for establishing the degree of lasting
loss of professional working capacity in percentage and does not belong to
the duties of forensic medical experts.

Regarding the intentional physical injury of middle gravity, we
should note that the features of these articles are that the Criminal Code of
Belarus (Article 149) specifies a prolonged health disorder for up to four
months, as opposed to other comparable CCs. Commented Criminal Code
of Belarus in Article 149 sets the time for damage to the spine bones as
122 days. Such position is provided in clause 15 of the Rules of forensic
examination of the nature and gravity of physical injuries in the Republic
of Belarus'. Instruction on the procedure for conducting forensic
examinations concerning the determination of gravity of physical injuries

13 AGapammt A. A. YTOJOBHas OTBETCTBEHHOCTh 3a VYMBIIUICHHOE TMPUYMHEHHE TSHKKOTO Bpena
3JI0pPOBBIO TIO 3aKOHOAATEeNbCTBY PecnyOmukm Kazaxcran: aBroped. auc. ... Kaua. opuf. Hayk: cner. 12.00.08
«YTOJIOBHOE MPaBO ¥ KPUMHUHOJIOTHS; YTOJOBHO-UCIIOTHUTEIbHOE mTpaBo». CapaToB: Akan. MBJl PecniyGmmku
Kazaxcran. 2004. 24 c.

¥ Kyxappkos FO. B., Camoiinosna M. B. Cyne6HO-MeMIMHCKas eKCIIePTH3a XapakTepa M CTENeHH
TSHKECTH TEJIECHBIX MOBPEXKACHUI: yaeOHO-MeTo 1. mocodue. Munck, 2003. C. 13.
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in the Republic of Belarus in clause 24.10 states that, with the longer
course of trauma of skeleton bones the physical injury should be assessed
as grave®™. The Criminal Code of Moldova (Article 152) and Lithuania
(Article 139) contain an intentional physical injury of middle gravity or
middle gravity of health damage. “The provisions of this article are not
clear enough, since their simultaneous application violates the
requirements for the law conciseness and is unnecessary, because the
second one covers the first”.

Criminal Code of the abovementioned countries in the list of articles
of crimes against person’s health contain an article establishing criminal
liability for intentional grave physical injury caused in a state of intense
emotional distress. In the Criminal Code of Ukraine this is Article 123.
Comparing the codes, these articles have some discrepancies. The
Criminal Code of Russia (Article 113), Belarus (Article 150), Kirgizia
(Article 106), Armenia (Article 114), Kazakhstan (Article 111), Tajikistan
(Article 113) and Moldova (Article 156), the dispositions other than those
which suddenly arose as a result of unlawful violence or severe abuse on
the part of the victim, indicate also the infliction of other illegal or
immoral actions of the victim. In addition, the codes of Armenia,
Kazakhstan, Russia and Belarus indicate that such behavior of the victim
(mentioned above) arose as a result of a long traumatic situation. In the
Criminal Code of Latvia (Article 127) it is legally determined that a state
of intense emotional distress may arise as a result of “violence or a serious
abuse of honor from the victim’s side”. The CC of Lithuania (Article 136)
defines the condition of a intense emotional distress as “an unlawful deed
on the part of the victim or a particularly strong abuse against them or
their close person”, and the CC of Armenia — which arose as a result of
outrages.

Features of some articles of the Criminal Code and in the consequent
consequences set forth in either one part of the article, or in different
parts:

The Criminal Code of Lithuania — disfigurement or grave harm;

Y Uncrpykums o mopsike mpoBeAeHHs CyeGHO-MEIHIIMHCKON SKCIEPTH3BI 110 ONMPEIEICHHIO CTETEHH
TSOKECTH TEJIECHBIX TOBpekaeHuit or 24 mas 2016 r. Ne 16. URL: http://www.pravo.by/upload/docs/op/
T21603582_1475096400.pdf.

10 Xasponrok M. I. KpuMinanbHe 3aKOHOIaBCTBO YKpaiHM Ta IHIIMX JiepXKaB KOHTHHEHTAJIBHOI €BpOIH:
MOPIBHSUILHUM aHai3, mpobiemu rapmoHizauii. Kuis: FOpuckoncynst, 2006. C. 664.
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The Criminal Code of Armenia, Tajikistan — part 1 — harm of middle
gravity, and in part 2 — grave harm to health;

The Criminal Code of Kyrgyzstan (Article 106) and Latvia
(Article 127), Uzbekistan (Article 106) — grave or less grave harm to
person’s health or grave or physical injury of middle gravity. The same
situation is with regard to the consequences in the Criminal Code of
Kyrgyzstan (Article 107) and Latvia (Articles 128, 129) in case of
exceeding the limits of necessary defense or in case of exceeding the
measures necessary for the detention of a criminal, in contrast to the
Criminal Code of Ukraine (Article 124 “Intentional grave physical injury
in excess of the limits of necessary defense or in case of exceeding the
measures necessary for detention of a criminal”). Analyzing the articles,
we divided them into groups: depending on the consequences caused;
circumstances that exclude the criminality of the deed, and their structural
placement in the articles of the Criminal Code.

1. In some countries, a lawmaker distinguishes different
circumstances that exclude the criminality of a deed in some articles with
the establishment of the same consequences (grave or physical injuries of
middle gravity), examples of which are articles of the Criminal Code of
Latvia (Articles 128, 129), Kazakhstan (Articles 112, 113), Armenia
(Articles 115, 116), Uzbekistan (Articles 107, 108), Kirghizia
(Articles 107, 108), the Criminal Code of Estonia (Articles 110, 111).

2. In some countries, a lawmaker distinguishes these circumstances
in various articles of the Code with the establishment of various
consequences — the Criminal Code of Belarus (Articles 151, 152) and the
Criminal Code of Tajikistan, for example, in Article 114 — this is an
intentional causing of grave harm to health, committed in excess of the
limits of the necessary defense, and in Article 115 for intentional harm of
middle gravity (part 1) or grave (part 2) harm to the health of the person
who committed a crime in case of exceeding the measures necessary for
the detention of a criminal.

3. Different parts of the article determine different circumstances and
set different consequences, for example, in the Criminal Code of Russia
(Article 114), part 1 — grave harm to health in case of exceeding the limits
of necessary defense, part 2 — grave or harm of middle gravity to person’s
health in case of exceeding the measures necessary for the detention of a
criminal.
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4. Circumstances that exclude the criminality of a deed are indicated
in different parts of a single article with the same consequences, for
example, Article 124 of the Criminal Code of Ukraine.

5. Some Criminal Codes do not define a criminal punitive deed in
case of exceeding the necessary defense or in case of exceeding the
measures necessary for the detention of a criminal — the Criminal Code of
Moldova and Lithuania.

Part 1 of Article 125 “Intentional trivial physical injury” of the
Criminal Code of Ukraine, Part 1 of Article 112 “Intentional causing of
trivial harm to health” of the Criminal Code of Tajikistan, the Criminal
Code of Kirghizia (Article 117) establishes criminal liability for causing a
short-term health disorder or a minor loss of working capacity.
Differences between the Criminal Code of Ukraine are in the fact that in
the Criminal Code of Kirghizia, Tajikistan it is about the loss of “minor
persistent” working capacity, and the Criminal Code of Russia (Part 1 of
Article 155) and Belarus (Article 153), Armenia (Article 117) specifies,
namely: minor persistent working capacity should be general, and not any
other.

The peculiarity of the Criminal Code of Latvia in Part 1 of Article
130 and the Criminal Code of Estonia in Article 113, in addition to the
features of trivial physical injury, the law also recognizes deeds that do
not result in these consequences. Such ‘“addition” includes the features
that in the Criminal Code of Ukraine are included in the composition of
the crime of “blows” stipulated in Part 1 of Article 126. Part 3 of
Acrticle 130 of the Criminal Code of Latvia provides for criminal liability
for “systematic blows having the nature of torment or other torment,
which did not lead to grave physical injury or physical injury of middle
gravity”. Thus, the Criminal Code of Latvia (Article 130 “Trivial physical
injury”), Lithuania (Article 140 “Causing pain or trivial physical injury”),
Estonia (Article 113 “Violent actions against a person”) provides for
liability for the specified consequences and deeds, which can cause pain
to the person, such as blows and torment.

In some post-Soviet codes, such as the Criminal Code of Tajikistan,
Estonia, this article does not provide qualifying features, as in the
Ukrainian Criminal Code.

Part 2 of Article 155 of the Criminal Code of Russia contains
qualifying features of intentional trivial physical injury, namely: a) from
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hooligan motives; b) for motives of political, ideological, racial, national
or religious hatred or hostility or from the motives of hatred or hostility in
relation to any social group. The Criminal Code of Kazakhstan
decriminalized deeds providing criminal liability for the trivial harm to
person’s health (Article 108) and blows (Article 109)".

Blows and torment. Article 126 of the Criminal Code of Ukraine
provides for criminal liability for blows and torment. Part 1 has identified
blows as intentional hits, blows or other violent acts that caused physical
pain and did not cause physical injury. In the Criminal Code of Russia
(Article 116), Kirghizia (Article 100), Tajikistan (Article 116), the article
“Blows” refers to blows or committing other violent acts that caused
physical pain but did not cause any consequences — trivial harm to the
health. The Criminal Code of Armenia (Article 118) does not define the
consequences in the article — pain or physical pain, in contrast to the
above-mentioned codes.

In the Criminal Code of Belarus in Article 154 “Torment” provides
for responsibility for “intentional causing of prolonged pain or torment in
ways that cause particular physical and mental suffering of a victim, or
systematic blows that have not caused grave and less grave physical
injury”. The Criminal Code of Ukraine also provides for criminal liability
for torment in Part 2 of Article 126 “The same acts that have the nature of
a torment committed by a group of persons, or in order to intimidate the
victim or their relatives or on grounds of racial, national or religious
intolerance”. And the Criminal Code of Russia (Article 117), Tajikistan
(Article 117) “Causing physical or mental suffering through systematic
blows or other violent actions, if it did not cause grave or harm of middle
gravity to health”. So, here in case of causing trivial physical injuries
(trivial harm to health), the actions of a guilty person are covered by this
article.

The criminal Code of Moldova does not provide for criminal liability
for blows and (or) torment.

Analysis of the articles of the Criminal Code of Ukraine and the post-
Soviet states, which provide for criminal liability for blows, shows their
certain distinctive features. Only the Criminal Code of Ukraine in the
disposition of Article 126 contains one of the methods of blows — a hit.

O BHeceHnH M3MEHEHHIT U TOMONHEHHIT B HEKOTOpHIE 3aKOHOATeNbHBIE aKkThl Pecryonmku Kazaxcran
10 BOIIPOCaM COBEPIIEHCTBOBAHUS MTPABOOXPAHUTENLHOM cucTeMbl // 3akoH PecyOonmku Kazaxcran ot 3 urouis
2017 r. URL: Ne 84-VI. https://zakon.uchet.kz/rus/docs/Z1700000084#202.
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At the same time, the Criminal Code of Russia, Kirghizia, Tajikistan does
not have such a concretization. Moreover, the Russian lawmaker in
determining the consequences (physical pain) notes the mandatory
absence of trivial harm to health, Ukrainian legislature — physical injuries
(any of them). Qualifying features of Article 116 (Part 2) of the Criminal
Code of Russia provides for a deed committed: a) on hooligan motives;
b) on motives of political, ideological, racial, national or religious hatred
or hostility or on motives of hatred or hostility to any social group. The
Criminal Code of Ukraine in Part 2 of Article 126 provides for liability for
the same deeds that have the nature of torment committed by a group of
persons, or in order to intimidate the victim or their relatives or on
motives of racial, national or religious intolerance. The Criminal Code of
Russia establishes grounds with a certain distinction, namely: political,
ideological, racial, national or religious hatred or hostility, or on motives
of hatred or hostility to any social group.

As for the differences between the articles providing for criminal
liability for torment, the Criminal Code of Ukraine (Part 2, Article 126),
Russia (Part 1, Article 117) and Belarus (Part 1, Article 154) have certain
peculiarities, namely: 1) according to the Criminal Code of Ukraine, this
crime is considered to Dbe terminated from the moment of the
consequences onset — physical pain; according to the Criminal Code of
Kazakhstan (Article 110) — causing physical or mental suffering and
trivial physical injury; the Criminal Code of Russia (Article 117),
Tajikistan (Article 117), Kirghizia (Article 111) — causing physical or
mental suffering and trivial physical injuries; Belarus (Article 154) — the
onset of prolonged pain or suffering, caused by methods that cause
particular physical and mental suffering, trivial physical injury;
Uzbekistan (Article 110) — causing trivial physical injuries.

The commentary to the Criminal Code of the Republic of Belarus
states that systematic to cause the liability for torment (Article 154) it is
necessary to cause blows systematically. The systematic nature means that
a person committed more than two identical or homogeneous offenses.
So, in this case, the crime is terminated from the moment when blows take
place for the third time'®. The following are the actions associated with
multiple or prolonged pain belonging to torment: pinching, flogging,

'8 Kommentapuit k VromoBHomy komekcy Pecry6mmkm Bemapycs / H. @. Axpamenxo, H. A. babwii,
A. B. bapkos u ap.; mox o6mr. pea. A. B. bapkosa. Munck: Teceit, 2003. C. 30.
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causing multiple but minor injuries with blunt or sharp objects, the effects
of thermal factors, and other similar actions (clause 23)". Torment will
take place in case when they are repeatedly executed for the purpose of
causing particularly painful feelings, physical or mental suffering to the
victim, they have nature of torture %°.

Torture As a result of a comparative analysis of the post-Soviet
Criminal Code articles, we came to the conclusion that torture as an
independent article is provided in the Criminal Code of Ukraine
(Article 127 “Torture”), Armenia (Article 119 “Torture), Moldova
(Part 3 of Art. 166' “Torture, inhuman treatment or such treatment
humiliating dignity”), Belarus (Article 128 “Crimes against the safety of
mankind”)*". Their main features are distinguished. Lawmakers of
Moldova, Belarus, Armenia, and Ukraine point the features of torture are
pain and suffering. The Criminal Codes of the Russian Federation (note to
Article 117), Kazakhstan (Article 146), and Tajikistan (Article 143%)
indicate the definition of torture and establish only one feature — suffering
(physical and psychological). Thus, the lawmaker does not call pain as a
feature of torture that in our opinion, greatly narrows this concept.
Therefore, in case of implementation of such deeds that cause pain, the
qualification of deeds under this article is excluded, because the scientists
refer the concept of “pain” and ““suffering” to the different categories.

In addition, the Criminal Codes of Ukraine, Moldova, in contrast to
other mentioned codes, “strengthen” some features of torture, namely,
“causing severe pain and suffering”, although it does not affect
qualification. The Criminal Code also specifies a special purpose. In the
Criminal Code of Ukraine — compelling the victim or another person to
take actions that contradict their will, including obtaining from them or
another person information or recognition, or in order to punish them or
another person for acts committed by them or another person or in the
commission of which they or another person are suspected, as well as in
order to intimidate or discriminate against them or other persons; the

¥ IIpaBuna cyneGHO-MEIHIMHCKOM SKCIEPTH3BI XapakTepa H TSOKECTH TEIECHBIX MOBPEXKICHHH B
Pecny6iuke Benapych ot 14 Hos6. 1991 1. Ne 200. URL.: http://pravoby.info/docum09/part36/akt36157.htm

0 KommenTapuii x YronosHomy kojekcy Pecny6muku Bemapycs / H. @. Axpamenxa, H. A. BaGwii,
A. B. bapkos u ap.; mox o6mr. pea. A. B. bapkosa. Mumnck: Teceit, 2003. C. 294.

2 Karepunuyk E. B. TIpoGieMBl COOTBETCTBHSI YTOJOBHOTO 3aKOHOJATENBCTBA B cepe 3aImpera MBITOK
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Criminal Code of Russia — an inducement to witness or other actions that
contradict the will of a person, as well as for the purpose of punishment or
for other purposes. Analyzing this provision, it remains unclear why the
lawmaker of Russia tries to establish the purpose of torture, and then
abstracts it with the terms “other actions” and “other goals”; the Criminal
Code of Belarus — the receipt of information or recognition from them or
from a third person, the punishment of them for the action which they
committed or the third person or for which they are suspected, as well as
intimidation or coercion of them or a third person or for any other reason
using discrimination of any nature; the Criminal Code of Moldova means
receiving from them or from a third person information or confession,
punishment of them for their action, committed by them or a third person
or in the execution of which they are suspected, intimidation or coercion
of them or a third person or for any other reason based on discrimination
of any kind, if such pain or suffering is caused by an official or other
person acting in an official capacity or from incitement, or with their
knowledge or tacit consent, with the exception of pain or suffering arising
exclusively from the law sanctions, inseparable from these sanctions or
caused by them by chance. The article of the Criminal Code of Armenia
does not define the goal of this crime.

The Criminal Code of Ukraine indicates blows, torment or other
violent actions as the ways of torture; Armenia — blows or other violent
actions. There are no ways mentioned in the Criminal Code of Russia,
Belarus, Kazakhstan, Tajikistan and Moldova.

The subjective features are different too, namely, the subject of crime
of “torture”. In the Criminal Code of Kazakhstan (Article 146), Tajikistan
(1431), unlike other provisions of the Criminal Codes, there is an
investigator or another official, a person who conducts an investigation.
Such feature shows that the given codes, in contrast to the Ukrainian and
other codes are close to the provisions of international normative legal
acts ratified by Ukraine.

So, torture as an independent crime composition is foreseen only in
some of the Criminal Codes analyzed by us. In articles where the features
of torture were identified, we found the following differences: an
alternative goal or its absence, ways of committing torture or their
absence, “specific” qualifying features.
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Careless grave or physical injury of middle gravity (Article 128 of
the Criminal Code of Ukraine). When comparing the disposition of the
articles, it was found that the Criminal Code of Belarus (Article 155),
Moldova (Article 157), and Ukraine do not have any particular
differences. The Criminal Code of Russia (Article 118) provides for
liability only for causing grave physical injury by negligence, also this
article has Part 2, which establishes liability for the same deed committed
as a result of improper performance of professional duties by a person.

The distinctive features in this aspect are the provisions of the
Criminal Code of Lithuania (Articles 137, 138), Tajikistan (Articles 118,
119) and Armenia (Articles 120, 121) providing for criminal liability for
grave and minor gravity harm to person’s health in different articles. The
Criminal Code of Kazakhstan in four parts determines as criminal
punishable deeds the following: causing middle gravity harm to health by
negligence (Part 1, Article 114); causing middle gravity harm to health by
negligence to two or more persons (Part 2 of Article 114); causing grave
harm to health by negligence (Part 3 of Article 114); causing grave harm
to health by negligence for two or more persons (Part 4 of Article 114).

Contamination with human immunodeficiency virus or other
incurable infectious disease. The distinctions in the Criminal Code of
Russia (Article 122), Moldova (Article 212), Estonia (Article 1192),
Belarus (Article 157), Armenia (Article 123) and Ukraine (art. 130) are as
follows: firstly, in the fact that the Criminal Code of Moldova and Estonia
use the term AIDS, as opposed to the other Criminal Codes; secondly, the
Criminal Code of Ukraine establishes liability not only for the
contamination with a human immunodeficiency virus, but also for the
person’s contamination with another incurable infectious disease, which is
dangerous for human life; thirdly, the Criminal Code of Russia (Part 3 of
Article 122), Kirghizia (Part 4 of Article 117) and Moldova (Part 4 of
Article 212) establish a special subject of a crime — a medical employee,
due to non-performance or improper performance of their professional
duties; fourthly, in the Criminal Code of Armenia, the qualifying feature
of this article is the contamination of a pregnant woman intentionally.

The legislation of some countries, the Criminal Code of Russia
(Article 122), the Criminal Code of Moldova (Article 212), the Criminal
Code Kazakhstan (Article 118. Note) provides for the possibility of
exemption from criminal liability in connection with the consent of the
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victim to put them in danger of contamination or HIV contamination by a
person who has known about a virus. In the Criminal Code of Latvia
(Article 133) there are no defined incentive or qualifying norms and
especially qualifying features, there is no reference to “other incurable
infectious diseases”. Criminal liability arises only in the case of
“intentional contamination of a person with a human immunodeficiency
virus (HIV)”. In the Criminal Code of Estonia in Article 119%, it is
indicated that a person who avoids the treatment of a sexually transmitted
disease can be brought to liability. At the same time, the Criminal Code of
Ukraine does not recognize such deeds as criminal, but Article 45
“Avoidance of the examination and preventive treatment of people with
sexually transmitted disease” of the Code of Ukraine on Administrative
Offences® defines it as a law offence.

Criminal Law of Uzbekistan in Article 113 determines such deed as
criminal which causes the spread of a sexually transmitted disease or
AIDS. Firstly, one article contains two norms, and secondly, AIDS is the
final stage of human immunodeficiency virus disease. In addition, deeds
leading to “another incurable infectious disease” are not determined as
criminal ones.

Criminal liability also arises for contamination with sexually
transmitted disease. The differences in the articles of comparable codes
are that the Criminal Code of Belarus (Article 158) and Estonia
(Article 119) establish liability for intentional placing another person in
danger of contaminating with a sexually transmitted disease by a person
who has known about this disease, noting about the way of committing a
crime — through sexual intercourse or other actions. In the Criminal Code
of Armenia, in addition to contamination with a sexually transmitted
disease, “other sexually transmitted infections” are foreseen.

2. Criminal-Legal Protection of Person’s Health
in Other Countries of Romano-Germanic Legal Family
Another representative of the Romano-Germanic type is the Criminal
Code of Germany®, in section 17 “Criminal deeds against physical
inviolability” the following types of physical injury are distinguished:

%2 Komexc VKpaiHu Mpo agMiHICTpaTHBHI mpaBornopyen s (peakmist Bix 26 xost. 2017 p.) // Bizomocri
BepxosHoi Pagu Ykpaincekoi PCP. 1984, nogarok mo Ne 51. Cr. 1122.

Z Criminal Code of Germany (2013). URL: https://www.gesetze-im-internet.de/englisch_stgb/
englisch_stgb.html#p0012 . (nara 3BepHenus: 30.09.2017 p.)
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physical injury, dangerous and grave physical injury. The peculiarity of
these articles is that § 223 “Physical injury” provides for liability for
causing physical injury to another person or harm to their health. The
second type in § 224 “Dangerous physical injury” is distinguished from
the previous article by the following means: by use of poison or other
substances harmful to health; by use of weapons or other dangerous gear;
with a treacherous attack; together with another person; through life-
threatening treatment. In § 226, “Grave physical injury”, the features of
this injury are indicated: loss of vision on one or both eyes, hearing,
speech or ability to childbirth; the loss of an important organ of the body
or a long period of inability to use it or to remain largely distorted or
become a chronically sick person, paralyzed, or mentally ill or have any
physical or mental deviations. Therefore, comparing the provisions of the
Criminal Code of Ukraine and Germany, certain features can be
distinguished; firstly, the Criminal Code of Germany distinguishes such
feature as the loss of childbirth ability by the victim. It is also noted that
as a result of a physical injury, the victim is to a large extent and for a
long time remains distorted or becomes chronic, paralyzed, or has a
mental illness or any physical or mental deviations. In the case of a
physical injury caused the death of a victim, criminal liability arises under
§ 227 “Physical injury that caused death”. The lawmaker in § 228
provides for liability for physical injury, with the consent of a victim, with
the mandatory condition that the person acts illegally only if the deed,
despite the consent of a victim, violates generally accepted moral
practices. Apart from guilt in the form of intent, the CC of Germany also
foresees crimes committed by negligence. One of the examples 1s § 229
“Physical injury caused through neglect”. In some cases, the articles of the
German Criminal Code cover procedural issues. For example, intentional
infliction of physical injuries or through neglect are prosecuted only by
claim, except in those cases where the prosecution authorities find it
necessary that intervention was received from the relevant authority
because of a particular public interest (§ 230 “Victim’s claim’). The
issues of such nature are mentioned in the Criminal Procedural Code of
Ukraine in Chapter 36, “Criminal proceedings in the form of a private
prosecution”. In § 225, “Abuse of persons under wardship” of the
Criminal Code of Germany, a lawmaker specifies a special victim
(a person who has not reached the age of eighteen, or a person who is
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defenseless as a result of illness or physical disability, who: 1) is under
their care or under their protection; 2) belongs to their family; 3) is
provided at their disposal by a person obliged to provide material
assistance to them; 4) was subordinate to them in the framework of
official and working relations. This clause also provides for punishment
for torment or torture, intentional neglect of personal duties to take care of
a persons causing harm to their health. Qualifying features are death,
grave harm to health, causing significant harm to physical or spiritual
development. Participation in a fight or an attack committed by several
persons 1s punishable only for the participation provided for in § 231. So,
German criminal law does not provide for other types of physical injury,
blows and torment, as well as special types of physical injury.

The Criminal Code of France*, chapter II, “On infringement on
physical or mental inviolability of a person”, section 1, “On intentional
infringement of inviolability of a person”, provides for liability for torture or
acts of cruelty (Article 222-1). If these actions were taken in relation to a
minor who has not reached the age of fifteen (clause 1, Article 222-3); to a
person whose special vulnerability due to the age, illness, injury, physical or
mental defects or in the state of pregnancy is obvious or known to the
executor (clause 2, Article 222-3); in relation to a relative on the ascending
line or adoptive parent or mother (clause 3 of Article 222-3). The qualifying
features mentioned are the most grave as for gravity degree compared
with others that provide for a special victim (magistrate, juror, lawyer,
public servant, representative of the law, commissioner of justice,
gendarmerie officer, national police officer, customs officer, penitentiary
administration, any other person who has been given public authority or a
person entrusted with the duty of public service in the performance of or
in connection with the performance of these functions or duties, if such
status of a victim is apparent or known to the executor (clause 4 Article
222-3); witness, victim, civil plaintiff (clause 5, Article 222 -3). The same
article also provides for a special subject of a crime — a spouse or a person
who lives with a victim in a civil marriage (clause 6, Article 222-3), a
person possessing public authority or a person who performs duties in the
civil service (clause 7 Article 222-3). Separate clause 8 of this article
provides for punishment for the implementation of the above actions in

# Criminal Code of the French Republic (as of 2016). URL: https://eige.europa.eu/gender-based-
violence/resources/france/french-penal-code-general-criminal-law-articles-221-2-222-3-222-5-222-10.  (nata
3BepHeHHs: 20.04.2019 p.)
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complicity, with the intention (clause 9, Article 222-2) and with the use or
threat of use of weapons (clause 10, Article 222-2). Article 222-4
specifies the victim and the way of committing a crime provided in
Article 222-1 — systematically in relation to a minor who has not reached
the age of fifteen, or a person whose vulnerable position is obvious or
known to the executor according to age, illness, injury, physical or mental
defects or in the state of pregnancy. Using torture or acts of cruelty with
consequences in the form of injuries or chronic diseases, liability arises
according to Article 222-5 of the Criminal Code of France, and in case of
consequences in the form of death by negligence — according to
Article 222-6.

In § 2 “On violent actions” the Criminal Code of France points to
violent actions caused death (Article 222-7); violent actions caused injury
or chronic disease (Article 222-9); violent actions caused total loss of
working capacity (Article 222-11); violent actions resulted in loss of
working capacity for a period less or equal to eight days (Article 222-13);
systematic violent actions (Articles 222-14). In case of the prescription of
harmful substances as medicines that caused harm to the physical or
mental inviolability of another person, the liability arises according to
Article 222-15. So, in criminal law of France, a lawmaker does not
distinguish the types of physical injury in the article, as it is made in the
Criminal Codes of the post-Soviet countries.

In addition, the Criminal Code of France contains articles providing
for liability for threatening a person to commit any actions or actions
mentioned above (Articles 222-17) in any way (Article 222-18).
Moreover, the Code of France determines qualifying features in certain
articles or clauses that are repeated in the articles described above. Thus,
the provisions of Article 222-3 are reflected in Articles 222-8, 222-10,
222-12 and 222-13 with certain peculiarities, first of all, they are used in
articles that refer to physical injuries, and secondly, only Articles 222-12,
222-13 have identical clause 11, which indicates the place where the
crime was committed, namely: educational and fostering institution, and
Article 222-14 mentions the way — systematic violent actions.

“Deeds determined as criminal infringements on mental inviolability
are not only threats, but also sound aggressions, for example, committed
repeatedly in order to disturb the rest of a person, “unfriendly” phone calls
(Article 222-16). As for the threat, then, the threat to commit the
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following is punishable: a) any crime or misconduct against a person
whose attempt is punishable if committed repeatedly or in material form
(Article 222-17); or b) any crime or misconduct against a person
accompanied by an order to fulfill the condition, regardless of the way?.
“Unintentional infringement on person’s inviolability” 1s placed in
section Il. The features of these crimes are that a lawmaker of France also
distinguishes physical injury through negligence: 1) full loss of working
capacity (Article 222-19); 2) full loss of working capacity of another
person for a period of less than or equal to three months (Article 222-20).
In Article 222-21 a special subject is determined — a legal entity, for
actions specified in Article 222-19 and 222-20.

The Criminal Code of Spain®® in section III “Physical injuries” in part
1 of Article 147 defines and provides punishment for injuries violating
physical inviolability, physical or mental health. In case of less grave
harm, criminal liability is stipulated in Part 2 of Article 147 of the
Criminal Code of Spain. The features of grave physical injury: loss or
injury of a significantly important organ or limb or organ of sense,
impotence, infertility, grave disfigurement, mental or physical illness are
provided by Article 148 of the Criminal Code of Spain. Other features,
such as loss or injury of a less important organ or limb or deformity are
stated in Article 150 of the Criminal Code of Spain. Analysis of the
provisions of these articles leads to the conclusion that Article 148 of the
Criminal Code of Spain refers to grave physical injury, and Article 150 of
the Criminal Code of Spain determine the features of physical injury of
middle gravity. However, in our opinion, there can be no organs in the
human body that have certain criteria of “importance” or “no importance”.
Each organ performs certain functions in the human body and its loss or
organ inability to perform certain functions leads to negative changes
throughout the whole body. In addition, in comparison with some
provisions of the Criminal Code of Ukraine, there are no other
fundamentally essential features of grave physical injury. Article 152 of
the Criminal Code of Spain determines physical injuries caused by
negligence.

> Xasponrok M. I. KpumMinanbHe 3aKOHOIaBCTBO YKpaiHM Ta IHIIMX JiepXKaB KOHTHHEHTAJIBHOI €BpOIH:
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Unlike national criminal law, the Criminal Code of Spain provides
for liability in case of physical injury with the lawful voluntary consent of
the victim (Article 155 of the Criminal Code of Spain). The Criminal
Code of Ukraine does not contain such provisions, except for Article 409
“Avoidance of military service by self— disfigurement”.

Article 630 of the Criminal Code of Spain does not define the name
or stage of diseases, at the same time, it is stated that someone who leaves
syringes or other dangerous instruments in a way or in such circumstances
that they can harm people or contaminate with diseases or in places that
are often visited by minors is subject to criminal liability.

In Spain, in the middle of 70s, the process of democratic
transformation was embodied in one of the most important legal
documents of contemporary European history — the Constitution of
1978, having become the basis for the reforms in all domains of life:
economic, social, political and legal. Along with the proclamation of
human fundamental rights and freedoms, this Constitution contains a
number of provisions that directly regulate the issue of criminal liability.
Article 15 of the Constitution of Spain defines an absolute ban as “no one
can ever be subjected to torture, cruel or inhuman or humiliating
punishment”. Therefore, section VII, “Torture and other crimes against
mental inviolability” contains a whole number of articles (Article 173-177
of the Criminal Code of Spain) against the use of torture not only by a
general subject, but also a special one. The next peculiarity of this section
is that a lawmaker has determined that in case of causing physical injuries
or harm to the life, physical inviolability, health, sexual freedom or
property of the victim or a third person, such action is punished separately
(Article 177 of the Criminal Code of Spain). This way, it simplified the
gualifications and made competition of norms impossible.

The Criminal Code of Austriai®® in par. 1 § 83 provides for criminal
liability for physical injury or harm to health with intent. In par. 2 § 83 a
list of features of physical injury is provided. The norm contains

%7 Spanish Constitution of 1978 «Constitution passed by the Cortes Generales in plenary meetings of the
Congress of Deputies and the Senate held on October 31, 1978. Ratified by referendum of the Spanish People
on December 7, 1978. Sanctioned by his majesty the King before the Cortes Generales on December 27,
1978».URL:http://www.congreso.es/portal/page/portal/Congreso/Congreso/Hist_ Normas/Norm/const_espa_tex
to_ingles_0.pdf (narta 3Bepuenns: 20.04.2019 p.)

%8 Criminal Code of Austria 1975 (as last amended by Federal Law Gazette (BGBI) I Ne 33/2011). URL:
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contradictory terminology, “physical inviolability”, “physical injury” and
“harm to health”, raising a number of questions. Firstly, “physical injury”
IS any injury caused damage to the physical inviolability of the human
body (even a prick with a needle causes damage); and secondly, the term
“harm to health” is wider than the term “physical injury”.

In this case, one article may have different consequences and
different forms of guilt according to gravity degree. In addition, the
Criminal Code of Austria established other features of physical injury as
well. For example, grave physical injury (§ 84 of the Criminal Code of
Austria) is an act caused health harm that lasts more than twenty-four
days, or loss of professional working capacity or physical injury or harm
to health, which is grave itself. This article is significantly different from
the provisions of Article 121 of the Criminal Code of Ukraine and has a
lot of evaluative categories, which, in our opinion, make understanding of
features of such injury difficult. Other features of grave physical injury
are defined by Austrian lawmaker in § 85 “Physical injury causing long-
lasting grave consequences”, namely:

1) Loss of speech, vision, hearing or ability to childbirth or severe
violations of these functions of the body;

2) Significant disfigurement that is visible, mutilation;

3) Severe suffering, chronic illness or loss of professional working
capacity, forever or for a long time.

So, according to the name of the article, it is any physical injury,
regardless of gravity degree, having the above features. The situation is
the same in case of the victim’s death (§ 86 of the Criminal Code of
Austria).

In case of injured person’s consent to infliction of physical injury,
criminal liability is excluded if this does not contradict to generally
accepted norms (§ 90 of the Criminal Code of Austria).

Criminal punishable is also the following:

1) Participation in a fight (Paragraph 1 § 91 of the Criminal Code of
Austria), or if, as a result of the fight, a grave physical injury was
committed (§ 84, paragraph 1 of the Criminal Code of Austria) or death to
another person (paragraph 1 § 91 of the Criminal Code of Austria);

2) Causing physical or mental suffering to another person who has
not reached the age of eighteen years or is defenseless as a result of their
helplessness, iliness or dementia and who is supported and in care of the
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person who commits the crime (Paragraph 1 of § 92 of the Criminal Code
of Austria).

So, a lawmaker of Austria identified a special victim, criminal
liability is excluded in case of causing suffering to the “general” victim. In
addition, as a special legal category in Austria criminal law, the term
“with particular cruelty” is distinguished. Section 35 of the Criminal Code
of Austria lists such crimes as “causing grave physical injuries with
particular cruelty”. It is these norms that are a certain novelty, since by
2007 these cases were considered separately and determined as
component features of the objective side®.

The Criminal Code of the Republic of Bulgaria (hereinafter —
Bulgaria)® [28] in section II “Physical injury” in Articles 128-135 defines
features and types of physical injuries.

The features of grave physical injury (Article 128 of the Criminal
Code of Bulgaria) have certain differences from the features contained in
Article 121 of the Criminal Code of Ukraine. Firstly, in Article 128 of the
Criminal Code of Bulgaria a prolonged mental disorder is mentioned, the
theory of criminal law stipulates about a mental illness that does not
depend on its duration and degree of curability; and secondly, in the
Criminal Code of Bulgaria, features of loss of pairs of organs are defined,
but their list is incomplete, testicles, ovaries, organs of hearing, eyes are
not determined. In addition, in case of loss of certain organ functions,
qualification, in our opinion, will be carried out by the feature of a
permanent general health disorder; thirdly, the mutilation that caused a
permanent disorder of speech or the proper functioning of any organ of
senses. This feature of grave physical injury is controversial. The organs
of senses carry out the following types of sensitivity — touch, smell, taste,
hearing, balance, and sight. In this case, the mutilation of senses as one of
the features is duplicated by others — permanent blindness to one or both
eyes, loss or maiming of a leg or an arm, loss of speech. In addition, the
article does not refer to face mutilation, although most organs of the
human senses are focused on the face (nose, eyes, and ears) and oral
cavity (tongue).

2 Assault, wounding and related offences. URL: https://www.judcom.nsw.gov.au/publications/
benchbks/sentencing/assault wounding offences.html) (nata 3Bepaenns: 30.09.2017).

% Criminal Code of Bulgaria Publication State Gazette Ne 26 / 02.04.1968, in force as of 01.05.1968, Last
amendment SG Ne 32/27.04.2010, in force as of 28.05.2010. URL.: https://www.legislationline.org/documents/
section/criminal-codes/country/39/Bulgaria/show. (nara 3sepuents: 20.04.2019 p.)
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In case of physical injury of middle gravity, features of physical
injury of middle gravity according to the Criminal Code of Bulgaria
(Article 129 of the Criminal Code of Bulgaria) are sometimes similar to
the features of grave physical injury defined in the Criminal Code of
Ukraine, for example, a wound, penetrating into the skull, chest or
abdominal cavity. According to the Criminal Code of Bulgaria, some
features of grave physical injury duplicate the features of physical injury
of middle gravity — maiming legs or arms (Article 128 of Bulgaria) and
facial or other body mutilation (Article 129 of Bulgaria). The question
about temporarily life-threatening health disorder arises.

Trivial physical injuries (paragraph 1, Article 130) are all other
injuries that do not fall under the features defined in Article 128 and 129
of the Criminal Code of Bulgaria. In case of causing pain or suffering
without a health disorder, criminal liability arises according to par. 2
Article 130 of the Criminal Code of Bulgaria. In Article 131 qualifying
features for physical injuries of any degree of gravity are provided
separately.

In case of causing any physical injury in excess of the limits of
necessary defense and in a state of intense emotional distress caused by
violence, severe abuse, slander or other illegal action on the part of the
victim, which resulted in or could be resulted in severe consequences for
the guilty person or their relatives, criminal liability is provided in one
article (Article 132) of the Criminal Code of Bulgaria. Careless infliction
of grave physical injury or physical injury of middle gravity is defined in
Acrticle 133 of the Criminal Code of Bulgaria.

After comparing the articles (Article 133 of the Criminal Code of
Ukraine and 135 of the Criminal Code of Bulgaria) providing for criminal
liability for contamination of sexually transmitted diseases, the results
show that their difference is that in Bulgaria a lawmaker determines the
way of putting into danger of contamination — by sexual intercourse or in
other way. This feature, in our opinion, can not affect the qualification
formula, therefore it is not appropriate.

CONCLUSIONS

Therefore, according to the Criminal Code analysis results it can be
stated that legal acts on criminal liability of certain foreign countries
protect person’s health to a different extent. It is determined by the fact
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that not all Criminal Codes contain norms providing criminal liability for
“blows and torment”, “torture”, “‘contamination with sexually transmitted
diseases” etc. In the articles of the Criminal Codes examined, the limits of
physical injuries are “washed out” or their features are sometimes
duplicated because they stipulate criminal actions (violent actions,
attacks) without further concretization of criminal consequences in the
article.

At the same time, it should be mentioned that the best Codes,
containing the largest amount of norms designed to protect health, are the
Criminal Code of France because it reveals their features in a clearest
way, the Criminal Code of Bulgaria and some Criminal Code of the post-
Soviet countries. In general, some provisions of the foreign Criminal
Codes are the example for its succession in the national criminal law.

SUMMARY

The fact that Ukraine was a part of the former Soviet Union for some
decades influenced the legislation on criminal liability. It determined the
direction of criminal law development, and after Ukrainian independence
acquiring, defined the necessity for its changes and essential
Improvement. So, carrying out comparative legal analysis of crimes
against health in some countries of Romano-Germanic legal family, we
would like to mention, that certain provisions of foreign criminal
legislation is an example for their succession in national criminal
legislation.
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MUTUAL INSURANCE COMPANIES AS PARTICIPANTS
OF CONTRACTUAL INSURANCE RELATIONS

Milovska N. V.

Insurance contractual relations as well as any civil legal relations are
revealed through a set of their elements, namely, subjects, objects and
content. One of the most essential issues is the determination of
peculiarities of subject composition of the relations mentioned. Thus, in
Chapter 67 of the Civil Code of Ukraine (hereinafter — the CC of
Ukraine), dedicated to insurance contracts, as well as in other chapters
related to contracts, the main content of articles is reduced to
determination of someone who concludes and how someone concludes the
contract, what rights and obligations of the parties are, which legal
consequences will arise due to violation of contract terms and conditions.
Therefore, the most norms in the field of contractual relations are
dedicated to the parties of legal relations such as counterparties to the
contract.

Legislative approaches to determination of the circle of possible
participants in legal relations and determination of their legal status are
reduced today to the method of self-regulation of contractual civil
relations by their participants directly’. Thus, the legal conditions of the
parties to the contract are determined by legal relations participants
themselves taking into account basic provision in civil law acts.

As it follows from Avrticles 979, 984 of the Civil Code of Ukraine and
provisions of Article 16 of the Law of Ukraine “On Insurance™’, the
parties to the insurance contract are the insurer and the insured. The
insurer and the insured are the main participants of insurance relations
since they take part in their emergence, change and termination directly.
The participation of all other participants depends on the will of the
insured party and\or the insurer exactly, as well as it is resulted from
Ukrainian current legislation provisions.

! Torpi6uuii C. O. MexaHi3M Ta MPHHIMIN PEryTOBAHHS OTOBIPHAX BiTHOCHH y IMBIIGHOMY IpaBi
VYxpaian: monorpadis. K.: [IpaBosa eqnicts, 2009. C. 4.

? 3akoH VYkpainn «[Ipo ctpaxyBanHs» Big 7 Oepesns 1996 p. / Bimomocti BepxoHoi Pagu Ykpainu.
1996. Ne 18. Cr. 78.
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The Civil Code of Ukraine defines the insurer as a legal entity
specially created for carrying out insurance activity and has received a
license for the insurance activity under the established procedure (Part 1,
Article 984). At the same time, as it follows from Article 979 of the Civil
Code, the insurer is a party to an insurance contract, undertaking an
obligation to make an insurance payment upon the occurrence of an
insured event.

Based on requirements of the Law of Ukraine “On Financial Services
and State Regulation of Markets of Financial Services™, as well as the
Law of Ukraine “On Insurance”, financial services in general and
insurance services in particular should be provided directly by the person
to whom such right is provided not by a contract, but by law, taking into
account its requirements. In this regard insurance can be carried out
exclusively by financial institutions, stipulated by Article 2 of the Law of
Ukraine “On Insurance”, which have received a license for the right to
carry out insurance activities. Thus, according to Article 2 of the Law of
Ukraine “On Insurance”, financial institutions are recognized as insurers
created in the form of joint-stock companies, full, limited partnerships or
companies with additional liability and carry out insurance activities
based on relevant license. Enterprises, institutions and organizations can
not become insurers by amending the statutory documents, provided that
they were previously engaged in another type of activity.

In addition to commercial insurance organizations, the subjects of
insurance relations are mutual insurance companies. Thus, natural persons
and legal entities for the purpose of insurance protection of their property
interests may create mutual insurance companies (Article 14 of the Law of
Ukraine “On Insurance”), not aimed at obtaining profit, and therefore,
they are not subjects of entrepreneurial activity. This is the main
difference between a mutual insurance company and a commercial
insurance organization, for which the provision of insurance protection is
a means of obtaining profit®. As scientific literature notes, mutual
insurance as a separate type of insurance, other than direct insurance, co-
insurance and reinsurance, is a non-commercial form of insurance

® 3akon Yrpainu «Ilpo pinancosi nociyeu ma 0epiicagne pezyniosants PUHKi6 (iHaAHCOBUX NOCIYe» 6i0
12 nunus 2001 p. I Binomocti Bepxosroi Pagn Ykpainu. 2002. Ne 1. Cr. 1.

* Amamos A. C. IcTopu4Hi acniekTH B3a€EMHOTO CTpaxyBaHHS // AKTyanbHI TpoOieMu AeprKaBu 1 TpaBa.
2009. Bum. 51. C. 253.
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protection based on a group agreement on reimbursement in certain
amounts of damages to each other in case of occurrence of insured
events®’. The main goal of mutual insurance consists in redistribution of
risks, providing its participants with the most qualitative, diverse
insurance services at a reasonable price. According to experts’
evaluations, mutual insurance companies play an important role at the
insurance markets of most developed countries®. Six out of ten biggest
insurance companies in the world are mutual insurance companies’.

The legal principles of a mutual insurance company activity in
Ukraine are currently limited to Article 14 of the Law of Ukraine “On
Insurance”, Part 3 of Article 352 of the Commercial Code of Ukraine and
the Provisional Regulations on the Mutual Insurance Company, approved
by the Resolution of the Cabinet of Ministers of Ukraine on February 1,
19978, Thus, Article 14 of the Law of Ukraine “On Insurance” and Part 3
of Article 352 of the Commercial Code of Ukraine only declare the
possibility of establishing mutual insurance companies and include a
reference to another legal act, namely, the Provisional Regulations, where
at the same time it is not defined the following: the concept of mutual
insurance, objects of mutual insurance, the grounds for becoming a
member of a mutual insurance company, the procedure for withdrawal
and the procedure for the exclusion of members from a mutual insurance
company, the grounds for obtaining a license by a mutual insurance
company, etc.’

Thus, the legal framework, which has to regulate the activities of
mutual insurance companies in Ukraine, is now almost absent leading to
the winding up of previously established companies. So, in Ukraine today,
not any mutual insurance company, which carries out non-profit

® EXOHOMiUHHIi 3MiCT i IpUHIKIY OpraHiaii B3aeMHOro cTpaxyBaHHs. " - http://uig.com.ua/index.php?
option=com_content&task (mata 3Bepuenms: 26.12.2018); A6pamoB B. 1. OOmectBa B3aMMHOTO
crpaxoBanus. OcoOeHHOCTH TpaBoBOrO ToJiokeHus // CtpaxoBoe mpaBo. 2005. Ne 2. C. 4-7; I'pummn I'. B.
OomiectBa B3aumMHOro crpaxosanus // CtpaxoBoe mpaBo. 2000. Ne 4. C. 47-51; JlorsuroBa W. JI. B3aumuoe
CTpaxoBaHHUE KaK METOJ] CO3/1aHuUs CTPaxoBbIX MpoaykToB. M.: Ankui, 2010. C. 66.

® AzamoB A. C. ICTOpHUHI acTeKTH B3a€MHOTO CTpaxyBaHHs // AKTyalbHi mpoGIeMH JepKaBH i mpasa.
2009. Bum. 51. C. 254.

" ExoHOMidHHii 3MiCT i IpHHIIIY Oprauizanii B3aeMHOTo cTpaxyBanHs. "-- http://uig.com.ua/index.php?
option= com_ content&task (mara 3BepHeHHS: 26.12.2018)

® TuMuacoBe M0T0XKEHHS PO TOBAPHCTBO B3AEMHOTO CTPAXyBAHHS, 3aTBEPIUKEHE MOCTaHOBOIO Kabinery
Minictpis Ykpainu Bix 1 mororo 1997 p. URL: http://zakon2.rada.gov.ua/laws/show/132-97-%D0%BF (mara
3BepHeHHs: 27.12.2018).

® Mauyceknit B. B. B3aemue cTpaxyBaHHs: opramizamiitno-paosi acrextu // IIpaBo Vipainm. 2008.
Ne 4. C. 64.
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insurance, is registered. And this negatively affects the realization of the
Insurance institution potential and points to the structural imbalance of the
national insurance market'®. Attempts for their creation were made during
1995-1998, when the following mutual insurance companies were
officially registered: “Nasha Sprava” and «Ukrmistsevpromy, organized
by enterprises of local industry; “Kyiv Regional Fund for Mutual
Insurance “Promyslova Ukraina”'. The termination of the legal
framework further development for the functioning of mutual insurance
companies led to uncertainty in their legal status that forced the above-
mentioned mutual insurance companies to terminate their activities.

At the same time, there is no comprehensive research in the field of
mutual insurance in scientific literature. Some aspects of the issue
mentioned are reflected in the works of P. A. Strelbitsky®,
A. A. Panteleymonenko™, S. A. Navrotsky™. The historical-legal aspect
of mutual insurance organizations was considered by A. S. Adamov®,
V. V. Machusky™, and K. M. Tverdomed'’. However, the area of mutual
insurance is the subject of research mainly by economists-scientists,
whose works in the context of the very legal regulation of mutual
insurance are of a general review nature.

In general, a mutual insurance company is a legal entity, an insurer
created to insure the risks of its members, whose rights and obligations are
determined by the fact that each participant is both an insurer and the
insured at the same time. In foreign publications, the mutual insurance
company (in German — Gesellschaft zur gegenseitigen Versicherung) is
regarded as non-commercial insurance organization which has no aim to

10 Binenuyk O. M. EBosrouisi cTaHOBJICHHSI Ta PO3BUTKY HEKOMEPIIHHOIO CTpaxyBaHHs B arpapHiii
coepi // Bicank XJKHAEY. 2012. Ne 1(2). C. 98.

' Mamxypa O. B. KoomepaTHBH y CTPaxoBOMY CEKTOpi: iCTOPHYHHMII JOCBIZ i MEPCIEKTHBH
Juist Ykpainu // Bicuuk arpaproi Hayku [Ipuaopromop’st. 2015. Bum. 1. C. 79.

12 Crpens0Oinpkuii I[1. A. ToBapucTBa B3a€EMHOTO CTpaxyBaHHS: 3apOJUKEHHS, PO3BUTOK, CTAHOBIICHHS //
BicHnk XMenpHUIBKOTO IHCTUTYTY perioHansHOTO yrpasiiHHs Ta mpasa. 2003. Ne 2 (6). C. 264-271.

B Manreneiimonenko A. O. 3axiTHOEBPOIICHCEKI TOBAapHCTBA B3a€MHOTO CTPAaxXyBaHHS Ta CTPaxXoBi
KOOIIEPATHBH:  CyTHICTh  Opramisamii, 3micT jmisubHOCTI 1 3HademHs. °<-  http://www.ukrcoop-
journal.com.ua/num/ pantelejmonenkol.htm (nara 3Bepuenns: 27.12.2018).

1 Haspoupkuii C. A. Po3Butok ToBapucTB B3aemHoro crpaxysaHHsa B AIIK // Bicauk TepHominbcbkol
akazemii HapoaHoro rocnogapctsa. 2001. Bum. 15. C. 63-65.

> Anamos A. C. IcTopudHi actieKTH B3a€MHOTO CTpaxyBaHHS // AKTyalbHI MpoOieMH JepKaBH 1 Mmpasa.
2009. Bum. 51.

'® Mauyceknit B. B. IIpaBoBe perymioBaHHs CTpaxoBoi misubHOCTI B Ykpaini (FOCIOZapChKO-TIPaBOBi
aCTIeKTH): aBTOped. TUC. Ha 3100yTTA HAyK. CTyIeHs KaH. ropuA. Hayk: cien. 12.00.04. K., 2013. 15 c.

Teepmomen K. Koomepatusae cTpaxyBanHg B YKpaini B nepiog Hemy (1921-1929) // IlpaBo Ykpainu.
2003. Ne 2. C. 135-139.
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obtain profit and is designed to provide insurance services at the lowest
possible cost in favor of its members®®,

The decision on the amount and terms of insurance contribution
payment of each individual member of the company is determined in
accordance with the procedure established by the supervising body of the
mutual insurance company depending on financial conditions of each
company’s member in accordance with the conditions specified in the
contract concluded between the members and the mutual insurance
company. Each member of the company, in case of fulfillment of all their
obligations to the mutual insurance company, regardless of the amount of
insurance contribution, has the right to receive necessary insurance
indemnity in full in case of an insured event occurrence (Clause 5 of the
Provisional Regulations).

Insurance relations between the above company and its members are
based on the concluded insurance contract in which the subject of
insurance, insurance amounts, the procedure for their payment and the
procedure for making insurance payments are determined taking into
account the peculiarities of each company’s member'. Moreover, the
responsibilities of one company’s member may be assigned to another
one, that is, the insurance contract may provide payments of one or more
members of the company for other members in full or in part. In case of
one insurer’s withdrawal from the company or its winding up, the contract
between its other members remains in force. Company’s members receive
a certificate confirming their accession to the insurance contract, the
procedure for issuing of which is established by the National Commission
for the Regulation of Markets of Financial Services (Clause 6 of the
Provisional Regulations).

As a rule, mutual insurance companies do not use the services of
insurance intermediaries and all operations are carried out at the expense
of the company’s insurance funds; and in case of shortage of funds, its
members make additional contributions according to the decision of the
general meeting.

¥ Definition of «Mutual Company». “R- http://www.investopedia.com/ terms/m/mutualcompany.asp
(Last accessed: 27.12.2018).

19 Crpaxosoe mpaBo: yueGHuk / ITox. pex. B.B.Illaxosa, B. H.Tpuropeesa, A. Il Apxumosa. M.:
IOHUTU-TAHA: 3akon u npaso, 2008. C. 179.
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Under the conditions of European integration processes taking place
in Ukraine, the European experience of legal regulation of non-
commercial forms of insurance protection is of great importance. Thus,
the operation of mutual insurance companies is regulated by the European
Commission Directives, according to which, licenses are not required for
mutual insurance companies, in particular, if their activities are of local
nature and the annual amount of insurance premiums collected does not
exceed 5 million Euro®. However, under the legislation of Ukraine, when
carrying out insurance activities without a license, a mutual insurance
company can not be considered an insurer, since according to Article 2 of
the Law of Ukraine “On Insurance” only legal entities in any
organizational-legal form that have received a license to carry out
Insurance activities are recognized as insurers.

Therefore, in contractual insurance relations only the legal entity,
which is given the opportunity to carry out its insurance activity only after
obtaining a special permit (license), can be on the insurer’s part,
indicating the presence of special legal capacity in legal entities —
insurers. Moreover, a special legal capacity determines the presence not
only the status of a legal entity in insurance organizations, but also the
status of a financial institution, in accordance with Article 2 of the Law of
Ukraine “On Financial Services and State Regulation of Markets of
Financial Services”.

Licensing of insurance organizations is carried out in accordance
with the Law of Ukraine “On Licensing of Economic Activity Types”*!
and the Resolution of the Cabinet of Ministers of Ukraine “On Approval
of Licensing Conditions for the Provision of Financial Services (except
for professional activities at the securities market)”** and is necessary to
verify the compliance of the legal entity, its assets and founders to
requirements for subjects of insurance.

Part 2 of Article 38 of the Law of Ukraine “On Insurance” stipulates
a clear division of insurers into those who have received a license for life

% 3aenp O. M. PedopMyBaHHS iHCTUTYTY CTpaxyBaHHS YKpaiHH 3 ypaXyBaHHAM MOIOKEHb YIOIH IO
acomianito 3 €sporneiicekum Coro3oMm // [IpaBoBa pehopma B cydacCHHX yMOBax: JOCSTHEHHS 1 NMEPCIIEKTHBH:
VI Mixnap. Hayk-TIpakT. KoH(. 26 moToro 2016 p. T. II. K.: Ham. aBiam. yu-1, 2016. C. 265.

! 3akon Vkpaimm «IIpo IileH3yBaHHS BHJIB TOCIOZAPCHKOI isuIbHOCTI» Bim 2 Gepesms 2015 p.
Ne 222-VII1 /I BigomocTti Bepxosroi Paau Ykpainu. 2015. Ne 23. Cr. 158.

%2 JliuewsiiiHi yMOBHM MPOBAKEHHS TOCIOAAPCHKOI ISIBHOCTI 3 HagaHHS (DiHAHCOBHX MOCIHYT (KpiM
npodeciitHoi TisUTBHOCTI HAa PUHKY I[iHHKX ManepiB), 3aTBeppKeHi mocranoBoro KaGinery MinicTpie Vkpainu
Bix 7 rpymnst 2016 p. Ne 913. URL: http://zakon.rada.gov.ua/laws/show/913-2016-%D0%BF (nara 3BepHeHHS:
25.12.2018).
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insurance and those engaged in other types of insurance. The combination
of these types of insurance is prohibited by law. It is worth noting that
such a division of insurance organizations corresponds to international
experience and indicates their clear specialization in the division of
insurers for “Life insurance” and “Non-life” or “General insurance”?. At
the same time V. M. Nikiforak points out that, unlike property and
personal insurance, some types of which require a special license, one
general license is issued for all types of liability insurance. The exception
is civil liability insurance of a nuclear installation operator because an
insurance company must obtain an individual license to carry out such
insurance®”.

So, the types of insurance, which an insurer has the right to carry out,
are indicated in the license. In accordance with clause 5 of Article 1 of the
Law of Ukraine “On Licensing of Economic Activity Types”, a license is
a record in the Unified State Register of Legal Entities, Natural Persons-
Entrepreneurs and Public Formations about the decision of a licensing
authority regarding the existence of the business subject’s right to carry
out a type of economic activity subject to licensing. Issuance of licenses to
insurers for carrying out insurance activity and carrying out of inspections
for their compliance with the issued license according to Article 36 of the
Law of Ukraine “On Insurance” is carried out by the authorized body,
which is the National Commission, carrying out state regulation in the
field of markets of financial services.

Licensing of mutual insurance companies is determined by the state
task of preventing the emergence of unfair insurers at the insurance
market and ensuring protection of the insured parties’ interests®. At the
same time, some researchers consider licensing, the main meaning of
which is to control the activities of insurers, as an inappropriate form for
non-profit insurance companies which fund is formed on the basis of
participants’ contributions, and the activity is based on principles of joint
respozrgsibility of members for its results and carried out on a nonprofit
basis™.

2% Crpaxysanns: Hau. moci6. / T. A. ToBopymiko, B. M. Cremok; 3a pex. T. A. ToBopymuiko. K., JIbBis:
«Marnomis 2006», 2014. C. 30-31.

" Huxudopax B. M. JIoroBip cTpaxyBaHHsS BiANOBiZaNbHOCTI: aBTOped. MHC. ... KAHA. IOPHI. HAYK:
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% Minosceka H. B. KoproparugHi BigHOCHHE y chepi B3aeMHOro crpaxysanms // [IpaBo i CyCIimbCTBO.
2017. Ne 5-2. C. 84.
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In order to ensure the insurer’s solvency and executions of
obligations against the insured parties, significant restrictions are imposed
on the subject of the insurer’s activities, types of insurance, the minimum
amount of authorized capital, etc. So, the insurance activity in Ukraine is
carried out, with minor exceptions, by insurers — residents of Ukraine
having not less than three participants in its composition. The subject of
insurer’s activity may be insurance, reinsurance and financial activities
related to the formation, allocation and management of insurance reserves
only. These activities are allowed to be performed in the form of service
provision to other insurers on the basis of concluded civil law contracts, if
this is directly related to the specified types of activity, as well as any
operations for the provision of own economic needs (Article 2 of the Law
of Ukraine “On Insurance”). In turn, insurers, carrying out life insurance
according to Article 2 of the Law of Ukraine “On Insurance” can provide
loans to the insured who have concluded life insurance contracts. The
procedure, terms of issue and the amount of loans as well as the procedure
for forming a reserve for covering possible losses is established by the
Authorized body with the approval of the National Bank of Ukraine.
According to Article 30 of the Law of Ukraine “On Insurance”, the
minimum amount of insurer’s statutory fund (guarantee deposit) carrying
out insurance activities other than life insurance is set in the amount
equivalent to 1 million Euro, and for the insurer who carries out life
insurance — 10 million Euro according to the currency exchange rate of
Ukraine.

Compulsory insurance can be carried out by the insurer only on
condition that the procedure and rules for its performance determined by
the Cabinet of Ministers of Ukraine are followed as well as a standard
form of the contract, special conditions of licensing, the amount of
insurance sums, maximum rates of insurance tariffs or the methodology of
actuarial settlements, if otherwise is not specified by law (clause 49
Licensing conditions for conducting economic activities for the provision
of financial services (except for professional activities at the securities
market). So, if a certain type of insurance is attributed by the Law of
Ukraine “On Insurance” to the compulsory one, then in accordance with
Clause 12 of the Licensing Conditions for conducting economic activities
for the provision of financial services (except for professional activities at
the securities market), the insurer (applicant of the license) on the date of
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document submission for obtaining a license should carry out insurance
activity on the insurance contract conclusion in each reporting quarter, not
less than two years (eight reporting quarters). In turn, in order to obtain a
license for compulsory insurance of civil law liability of owners of motor
transport vehicles, the insurer (license applicant) must additionally have
experience in settling insurance claims and payment of insurance
indemnity for at least ten such contracts.

Therefore, the general requirements for insurers carrying out
insurance, are as follows: a) the creation of an insurer only in a definite
organizational legal form (joint stock, full, limited company or a
additional liability company); b) there must be at least three participants
of the insurer; c) possession of a license for insurance; d) observance of
requirements regarding the amount and procedure of the authorized
capital formation; e) exceptional nature of the insurer’s activities
(insurance, reinsurance and financial activities related to the formation,
allocation and management of insurance reserves); e) inclusion in the list
of financial institutions in accordance with the Law of Ukraine “On
Financial Services and State Regulation of Markets of Financial Services
Markets™; e) the experience in the insurance activity conduct with the
conclusion of insurance contracts with the aim of carrying out compulsory
insurance. At the same time, as a party to the insurance contract, the
insurer is a legal entity, being specially created for the provision of
insurance services and having received a license in accordance with the
established procedure, undertakes to fulfill obligations, in accordance with
the terms and conditions of the contract or orders of the law, to make an
insurance payment (insurance indemnity) to the insured or beneficiary as
a result of the occurrence of a particular event (insured event). Since the
moment of state registration of an insurance organization and the issuance
of a license for the right to provide certain types of insurance, the insurer
is legally capable and able to do so. The insurance organization has a
general legal capacity of a legal entity with a special scope pf capacity as
a financial institution, since it is the obtaining of a license that enables
them to carry out insurance activities, that is, to acquire rights and bear
responsibilities in the process of insurance by their actions.

Obligations on insurance in mutual insurance companies arise from
corporate relations, namely, relations of membership (participation in a
company). Therefore, only its participants (members) can use services of
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the company in insurance of certain interests. Corporate interest is the
basis of building a membership in the company.

The object of corporate legal relations is an actual behavior of a
corporate law holder in the exercise of their rights and obligations.
Therefore, corporate legal relations contain elements of both property
(payment of insurance payments) and non-property relations (participation
in the activities of general meeting, its other bodies in the case of election
to them), the parties construct them on the principles of legal equality of
parties, based on the requirements of civil law and local acts. Such
relations do not have the nature of power and subordination and therefore
are not administrative-legal ones.

The rights and obligations of members of non-profit insurance
organizations are determined by the specifics of the latter, where each
participant is the insured and the insurer at the same time. The connection
between the participants’ rights and obligations is reflected in the part of
implementation of insurance relations. This feature determines the
specifics of their obligations: all participants jointly act as the guarantor of
the insurance indemnity payment to each insured and, in the case of lack
of funds they cover damage by paying additional contributions.

The general rights and obligations of the parties to the insurance
contract are provided for by the Civil Code (Articles 988, 989) and the
Law of Ukraine “On Insurance” (Articles 20, 21). Thus, according to the
current legislation, the insurer under the insurance contract is obligated: to
familiarize the insured with the conditions and rules of insurance; within
two working days, as soon as it becomes known about occurrence of an
insured event, to take measures for execution of all necessary documents
for timely payment of insurance payment (insurance indemnity) to the
insured; upon occurrence of an insured event, to make an insurance
payment (indemnity) in the period stipulated by the contract. The insurer
bears property responsibility for non-timely insurance payment
(indemnity) by paying a penalty (fine) to the insured, the amount of which
Is determined by insurance contract conditions; to compensate the
expenses incurred by the insured at the occurrence of an insured event in
order to prevent or reduce losses, if it is provided by terms and conditions
of the contract; upon the request of the insured in case when the insured
carries out measures that reduce the insurance risk, or in case of an
increase in property value, to renew the insurance contract; not to disclose
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confidential information about the insured and their property status,
except in cases stipulated by the legislation of Ukraine. The insurance
contract can stipulate other insurer’s obligations as well.

Therefore, the insurer’s primary obligation when concluding an
insurance contract is to familiarize the insured with the conditions and
rules of insurance. If the insurer and the insured have concluded an
insurance contract, the further reference of the latter to the fact that they
were not familiar with the relevant rules, should not be taken into account
as a rule?”. However, as Yu. A. Kulina notes, only the record about
receiving of insurance rules by the insured is a valid proof that the insurer
fulfilled obligations to hand over the relevant rules to the insured and they
became obligatory for both parties to the contract. There must be a mark
on the receiving of copy of insurance rules by the insured in insurance
policy®®. Thus, among the insurer’s duties it is reasonable to envisage not
the obligation to inform the insured on the insurance conditions, by the
insurer’s duty to hand over a copy of the insurance rules to the insured as
an integral part of the contract.

The main insurer’s obligation under the insurance contract is making
an insurance payment in a due period (insurance indemnity) stipulated by
the contract upon occurrence of an insured event. The Law of Ukraine
“On Insurance” distinguishes the concept of “insurance payment” and
“insurance indemnity”. The insurance payment is a monetary amount paid
by the insurer in accordance with the insurance contract conditions at
occurrence of an insured event. Insurance indemnity is an insurance
payment made by the insurer within the limits of the insured amount
under the contracts of property insurance and liability insurance upon the
occurrence of an insured event.

The insurance payment (insurance indemnity) is considered to be the
insurer’s liability, but not a form of civil law liability. Property liability
may be incurred by the insurer for late payment of insurance payments in
the form of a penalty, the amount of which is determined by the contract
terms and conditions. The attention should be paid to the fact that in case
of an insured event occurrence under an insurance contract of civil
liability, the insured can personally compensate for damages to the injured

?" Ilusinere npaBo Ykpainu. OcoGmmBa uactiHa: migpydannk / 3a pex. O. B. [Izepu, H. C. KysHeroBoi,
P. A. Maiiganuka. 3-te BuI., mepepo0. i gom. K.: FOpiakom IaTep, 2010. C. 325.

%8 Kynuna 10. A. JIorosip cTpaxyBaHHs KaCkO aBTOTPAHCIIOPTHHX 3aCO0IB y IMBIIEHOMY MpaBi YKpaiHu:
aBroped. auc. ... KaHz. ropua. Hayk: 12.00.03; Ham. yH.-T1 «Onecpka ropuaunyna akageMis». Oneca, 2013. C. 7.
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person, and then apply for compensation to the insurer who insured civil
law liability.

Within two working days from the moment of receiving notice about
occurrence of an insured event, the insurer must take measures for
execution of all necessary documents for timely insurance payment
(insurance indemnity) to the insured. Thus, in particular, in accordance
with Part 3 of Article 13 of the Law of Ukraine “On the peculiarities of
insurance of agricultural products with state support”, the insurer is
obliged within two working days, as soon as it becomes known about
occurrence of an insured event, to take measures to execute all necessary
documents for timely insurance payments and to draw up an insurance
act, in which the following is noted: an evaluation of insured and
uninsured risk impact on harvest; calculation method and data specified
on the amount of losses; the size of the damaged area; the amount of
losses incurred as a result of an insured event; additional expenses of the
insured; calculation of insurance indemnity; parties’ objections regarding
the amount of the established damage. In case of partial damage to
agricultural products, a preliminary evaluation of the damage caused as a
result of occurrence of an insured event is carried out. After the end of a
production cycle (agricultural year), the final evaluation of the damage is
made and insurance indemnity is paid (Part 5, Article 13 of the Law of
Ukraine “On the peculiarities of insurance of agricultural products with
state support”).

The insurer has the right to clarify the reasons and circumstances of
an insured event. They can make the requests for information, connected
with an insured event as well, to law enforcement authorities, banks,
medical institutions and other organizations holding the information on
insured event circumstances®. In return, these organizations are required
to send responses to insurers for requests of information connected with
an insured event, including data that is a commercial secret. In this case,
the insurer is fully responsible for its disclosure, except for cases provided
by law.

Upon submission of the application for payment and all necessary
documents in accordance with the contract (rules of insurance), the insurer
must consider the documents within the terms stipulated by the contract

 luBineHe mpaBo Ykpainu: miapydHuk: y 2-x T. / 3a pex. B. I. Bopucosoi, I. B. Criacu6o-®areeBoi,
B. JI. SIponbkoro. Xapkis: IIpaso. 2011. T. 2. C. 261.
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(rules of insurance) and take one of three decisions: on payment, on
refusal to pay or on conducting an insurance investigation. The insurer
and the insured have the right to involve, at their own expense, an
emergency commissioner — a person who determines the causes of
occurrence of an insured event and the amount of damage before
investigation of insured event circumstances. In Ukraine the activities of
emergency commissioners are regulated by the Decree of the Cabinet of
Ministers of Ukraine “On Approval of the Model Regulations on
Orgagloization of Emergency Commissioner Activities” on January 5,
19987,

According to the investigation results, the insurer recognizes the
insured event occurrence, which is recorded in the insurance act
(emergency certificate). According to Article 25 of the Law of Ukraine
“On Insurance”, insurance indemnity payment is made by the insurer in
accordance with the insurance contract based on the statement of the
insured (their successor or third parties) and the insurance certificate act
(emergency certificate). The insurance act mentioned is made by the
insurer or an authorized person (an emergency commissioner) in the form
determined by the insurer (Article 990 of the Civil Code). In particular,
according to Part 3, Article 13 of the Law of Ukraine “On the peculiarities
of insurance of agricultural products with state support”, an insurance act
is made in two copies and signed by the insurer and the insured. The
insurer can involve representatives of central executive authority in
determination of the amount of damage and drawing up an insurance act,
which ensures the state policy implementation in the field of supervision
(control) in an agro-industrial complex, and/or central executive authority,
which ensures the state policy implementation in the field of veterinary
medicine. One copy of an insurance act remains with the insurer, the
other — with the insured. In addition, when making an insurance act, the
insurer and the insurer have the right to conduct an additional
examination, appeal to any evidence documents to establish the causes
and extent of damage. The cost of expertise is paid by the party requesting
its conduct and is not included in the amount of insurance indemnity (Part
6, Article 13 of the Law of Ukraine “On the peculiarities of insurance of
agricultural products with state support”).

% TunoBe MONOKEHHS MPO OPraHi3aIiiO MISTBHOCTI aBapiiHMX KOMicapiB, 3aTBEPPKEHE MOCTAHOBOKO
KaGimery MinictpiB Vkpaimu Bin 5 ciums 1998 p. Ne 8. “RY http://zakon4.rada.gov.ua/laws/show/
8-98-%D0%BF (nata 3Beprenns: 17.11.2018).
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Therefore, the insurer makes an insurance payment (insurance
indemnity) based on the relevant condition stipulated in the insurance
contract (voluntary insurance) or by law (compulsory insurance), as well
as on the claim of the insured on occurrence of an insured event and an
insurance act (emergency certificate) on the recognition by the insurer of
the fact of insured event occurrence.

The occurrence of an insured event is not a definite ground for the
insurance indemnity payment. The insurer has the right to refuse to pay
the insurance indemnity in cases specified in Article 991 of the Civil Code
and Article 26 of the Law of Ukraine “On Insurance”. Relevant grounds
can also be provided by the insurance contract, unless it contradicts with
the law. The right to refuse to insurance payments means that, in the
presence of a payment obligation, the insurer has the right to unilaterally
refuse to comply with this obligation, but can fulfill it. As a rule, the list
of grounds provided by the contract for insurer’s refusal to insurance
payment affects the value of insurance service, because insurance of the
insured property interests with few grounds for refusal of the insurer to
insurance payment is usually more expensive than insurance with a large
number of grounds for such refusal.

By its nature, the insurer’s refusal to pay insurance indemnity is a
unilateral transaction, not requiring appeal to a court for non-performance
of obligation to pay insurance indemnity™. The list of these grounds is not
complete, as the law and the contract can be extended. At the same time,
insurer’s negative financial condition is not a ground for the refusal in
insurance payment.

The grounds for insurer’s refusal to insurance payments are as
follows: a) intentional actions of the insured or a person in whose favor
the insurance contract is made, aimed at the insured event occurrence;
b) the commission of an insured citizen or other person in whose favor the
insurance contract is made, an intentional crime that led to an insured
event; c¢) the insured person’s submission of knowingly false information
about the insurance object or about the fact of the insured event
occurrence; d) the insured person’s untimely notification on the insured
event occurrence without a legitimate reason or creation of an obstacle to
the insurer in determining circumstances, nature and amount of damages;

1 Coborauk P. B. Jlorosip cTpaxyBaHHS HUBIMGHOI BiJMOBIJATBHOCTI 33 KO, 3aMOIiAHY KEPEIOM
MiABHIICHOT HEOEe3MEeKH: TUC. ... KaH1. ropua. Hayk: 12.00.03. K., 2015. C. 90.
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e) the insured has previously received indemnity for property insurance
from the person guilty of causing this damage; e) other cases stipulated by
the legislation of Ukraine.

In general, the list of grounds provided by Article 26 of the Law of
Ukraine “On Insurance” is not complete. The grounds for the insurer’s
refusal to make insurance payments can be other grounds determined by a
lawmaker and stipulated by insurance contract conditions, for example,
force majeure, military actions or other military events, terrorist act, mass
disturbances, violations of public order, etc. In insurance practice, there
are cases when insurers refuse to make insurance payments, referring to
artificial (non-existent) grounds for violating the insurance contract
conditions. However, the courts, establishing that the insured party duly
fulfilled the insurance contract conditions: timely made insurance
payments within the period established by the contract, timely informed
the insurer of occurrence of the insured event, but the insurer, in violation
of contractual obligations, did not make an insurance payment, satisfy the
claim requirements for indemnification of the insurance payment
amount™.

The decision to refuse to make an insurance payment (insurance
indemnity) is made by the insurer within the term not exceeding the term
stipulated by rules of insurance, and the insured is informed in writing,
with the justification of grounds for refusal. The insurer’s refusal to pay
the insurance indemnity may be appealed by the insured under the court
procedure.

Unlike Article 991 of the Civil Code of Ukraine, providing grounds
for insurer’s refusal to the insurance payment, Article 266 of the Merchant
Shipping Code of Ukraine stipulates the features of insurer’s release from
obligations under the contract. So, in case of insured event occurrence, the
insurer has the right, by way of payment of the insurance full amount, to
be released from further obligations under the maritime insurance
contract. At the same time the insurer is obliged to notify the insured party
about intention to use this right within seven days from the day of
receiving from the insured the notification on insurance event occurrence

%2 Adanacwes B. B., ITorpeGusik B. 5., Sluimen B. I1., Bepexua O. JI. V3aransHeHHS Cy[0BOT MPAKTHKH
BHpIMIEHHS TOCHOJAAPCHKUMHE CyJaMH CIIOpiB 3a YYacTIO CTPaxOBHX KOMIIAHIM (3a MartepiajamMu CIpas,
PO3TISIHYTHX XapKiBCBKUM aNENSAIifHAM TOCHOJapChKUM CyJIoM) // AKTyanbHI NHTaHHA IMBUIBHOTO Ta
rocrogapcekoro mpasa. 2013. Ne 5. C. 18-22; IToctaHoBa XapKiBCHKOTO amesIiiHOTO TOCMOIaPCHKOTO CyIy
Bix 13.10.2008 p. y cmpaBi Ne 52/118-08 mpo craraeHHs cTpaxoBoro BimmkomgyBaHHsa. URL:
https://register.dominus.kiev.ua/ (nata 3Bepuenns: 18.10.2018).
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and its consequences, and, moreover, is obliged to indemnify the losses
incurred by the insured party solely for the purpose of prevention or
reduction of losses before receiving the insurer’s notification.

The term of insurance payment (insurance indemnity) for a certain
insured event is stipulated by the contract concluded by the parties. In
case of compulsory insurance, this term is directly indicated in relevant
rules of compulsory insurance. Thus, in case of making a decision on
payment of insurance indemnity, the insurer, not later than fourteen
working days from the date of receipt of documents, prepares an act and
not later than three working days from the date of its compilation, pays
the insurance indemnity (clause 12 of the Procedure and rules of carrying
out of compulsory insurance of civil liability of economic entities for
damage that may be caused by fires and accidents at objects of high
danger, including fire and explosive dangerous objects and objects,
economic activity on which can lead to accidents of ecological and
sanitary-epidemiological nature)®. In turn, the payment of insurance
indemnity under the contract of compulsory insurance of civil liability for
nuclear damage is carried out within the term not exceeding one month
from the moment of the insured event occurrence (clause 3, Article 8 of
the Law of Ukraine “On Civil Liability for Nuclear Damage and its
Financial Provision”*).

Article 1194 of the Civil Code of Ukraine states that a person, who
insured own civil liability, in case of insufficiency of insurance indemnity
for full indemnification of damage caused by them, is obliged to pay the
difference between actual amount of damage and insurance indemnity to a
victim.

The insurer is obliged to indemnify the expenses incurred by the
insured during occurrence of an insured event in order to prevent or
reduce losses, if it is provided by terms and conditions of the contract, and
if measures taken by them were reasonable, regardless of their
consequences, that is, regardless of whether they achieved the goal
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(whether the subject of insurance contract was rescued). Since such
obligation of the insurer has a legal basis other than insurance indemnity,
such expenses of the insured are subject to full compensation, in spite of
the fact that in total with the insurance indemnity, they exceed the amount
of damage caused™.

The insurer is primarily concerned in taking actions that prevent the
insured event, since under contract conditions; the insurer is obliged to
compensate for damage that will be caused. Therefore, the insurer should
assist the insured party in taking actions aimed at reducing possible losses.
Moreover, the insurer is obliged, upon the insured party’s request, if the
insurer takes measures reducing the insurance risk, to renew the insurance
contract (Part 5, Article 988 of the Civil Code of Ukraine, Article 20 of
the Law of Ukraine “On Insurance™).

The insurer is obliged not to disclose information about the insured
and their property status, except in cases established by law. In this case,
it is about information that forms an insurance secret, such as something
that can be classified as personal, family, official, commercial or other
secret, which is the subject of legal protection. Thus, an insurance secret
according to Article 40 of the Law of Ukraine “On Insurance” is
confidential information about the activity and financial condition of the
insured — the insurer’s customer, which became known to the insurer
during relations with a customer or third parties conducting activities in
the field of insurance, disclosure of which may cause material or moral
harm to the customer.

The insurer bears responsibility under the current legislation for
disclosure of information obtained in connection with insurance activities
about the insured, beneficiary, and the third party. Confidential
information on the activities and financial situation of the insured may be
provided only upon written request of the court, as well as law
enforcement and tax authorities regarding the operations of insurance of a
specific legal entity or natural person under a certain insurance contract in
case of initiation of a criminal proceeding against this natural person or
legal entity.

In order to protect the insurer’s interests in property insurance
(including liability insurance) Article 993 of the Civil Code of Ukraine
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and Article 27 of the Law of Ukraine “On Insurance” establish a rule
according to which the insurer who paid insurance indemnity obtains the
right of claim within the limits of actual costs, which the insured or other
person who received the insurance indemnity has to the person
responsible for the damages incurred. The right to claim, which is
transferred to the insurer, is limited to the amount of insurance indemnity
paid to the insured (beneficiary) by the insurer. Therefore, the insurer
acquires the right to claim only on condition of insurance indemnity
payment within the limits of actual expenses. Losses not covered by the
insurance indemnity payment may be collected by the insured
(beneficiary) independently. Thus, if insurance indemnity payment does
not fully compensate the damage caused to the insured (beneficiary) (for
example, the contract provides for a deductible franchise), then two
claims may be demanded from someone who caused damage: the first one
is the insurer’s claim in the amount of the insurance indemnity paid to the
victim, the second on is the victim’s claim in the amount of that part of
harm caused, which was not covered by insurance indemnity. At the same
time the lost benefits are not reimbursed here (except in case when lost
benefits are insured by the contract individually), since in accordance with
Article 988 the Civil Code of Ukraine the insurance payment under the
property insurance contract can not exceed the amount of actual losses,
while other losses are considered insured if it is expressly stipulated by
the contract *.

Unfortunately, in practice, insurance companies often claim recourse
in cases where a lawmaker provides the transfer of rights to the insurer
under the subrogation procedure. Continuing the old tradition, insurers
call such claims as regress claims, but not subrogation ones, and it does
not correspond to the essence of legal relations arising in accordance with
Acrticle 993 of the Civil Code of Ukraine. Thus, the issue of differentiation
the cases, when the law provides for the right of recourse, from the cases
of subrogation, namely, the transfer of creditor’s right, is extremely
relevant.

It should be noted that in case of subrogation, there is only a change
of persons in existing obligation (change of an active subject) with the
preservation of obligation itself. Under recourse, one obligation changes

% Tomosauos $I. B. Cybporaiisi y CTpaxoBHX IPaBOBiIHOCHHAX: aBTOped. JNC. ... KAHA. IOPHI. HAYK:
12.00.03. Opeca, 2017. C. 15.
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another one, but the transfer of rights from one creditor to another does
not occur. Recourse in insurance arises in relation to a narrow circle of
persons, and subrogation applies to any person responsible for the
occurrence of an insured event. Moreover, subrogation enables the
subjects to choose the time to exercise this right: for example, after
payment of an insurance indemnity or during payment, as well as there are
possible cases of subrogation use to the payment of insurance indemnity,
that is, the insurer may file a lawsuit before the payment of an insurance
indemnity to the court for the purpose of charging the caused harm from
the victim in the part that the insurer must pay to the insured.

At subrogation, the insurer does not receive the right to
indemnification for losses, but the right of claim, which the insured
(beneficiary) has to the person responsible for the losses, compensated as
a result of insurance. The limitation period for subrogation requirements
should be calculated not from the moment of insurance indemnity
payment, but from the moment of the insured event, since the change of
creditor in obligation under the subrogation procedure occurs at the time
of insurance indemnity payment, but the legal relations themselves
between the insured and the actual party of damage — a person responsible
for losses caused to the insured arise at the time of damage — an event that
IS an insurance event at the same time. In turn, as it is established in one
of court cases by the Order of the Supreme Court of Ukraine on August 7,
2012, since according to Part 6, Article 261 of the Civil Code the
limitation period for recourse proceeding begins from the day of the main
obligation execution, then in this regard from the insurer’s performance of
own obligations under the contract of voluntary insurance, the insurer has
the right to bring a recourse claim in the court *.

In some cases subrogation use is not possible. Thus, an insurance
company in liability insurance can not replace the beneficiary in
obligation in order to exercise the right to claim to the party guilty of
causing harm, because this party is the insured party particularly.
Therefore, in this case, the institution of recourse is used. However, there
are cases when the courts, approving decisions according to rules of
Article 993 of the Civil Code of Ukraine, at the same time refer to Article
38 of the Law of Ukraine “On Compulsory Insurance of Civil Liability of

% Tlocranosa Bepxosmoro Cyay Vkpaimm Bim 7 cepmus 2012 p. y cmpasi Ne 3-31rcl2. URL:
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Owners of Ground Transport Vehicles” which provides that the insurer
who paid the insurance indemnity has the right to file a recourse action®.
Nevertheless, as legal literature notes, in contrast to subrogation, in which
the legal relations are preserved in a slightly modified form, recourse is
another new legal relations®. In case of recourse the obligation fulfillment
(by a debtor particularly or a third party) has as consequence of its
termination and the payer receives the right to claim in a new obligation.
In subrogation, on the contrary, the obligation is not terminated, and the
payer takes the place of a creditor in existing legal relations®.

So, the insurer takes a peculiar place in contractual insurance
relations since it is with insurer’s actions that the achievement of the main
goal is connected, in favor of which such legal relations arise, — the
payment of a certain sum in the amount and in cases provided by the
contract.

In 2013, the European Commission Advisory Committee presented a
report “On the results of research on current situation and perspectives of
mutual insurance in Europe”, containing proposals for expanding the
activities of mutual companies and their mastering of new sectors in the
field of insurance services™. It is worth noting that, at the Western
European insurance market insurance cooperatives also operate along
with mutual insurance societies, working on the principles of mutual
assistance, solidarity, non-profitability as well. The identity of
organizations mentioned is also confirmed by the creation of the
Association of Mutual Insurers and Insurance Cooperatives in Europe
(AMICE), emerged in 2008 on the basis of merger of the International
Association of Mutual Insurance Companies (AISAM) and the
Association of European Cooperatives and Mutual Insurance Companies
(ACME)*.
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The presence of a large number of non-profit insurance organizations
in European countries is determined by the reasons relevant for the
Ukrainian insurance market as well, namely: the necessity to obtain
insurance services at economically reasonable prices by the insured
persons, which is facilitated by the absence of a commercial component in
relations between insurance participants; the democracy and transparency
of activities of mutual insurance organizations, the control of which is
exercised by its members; taking of specific risks on insurance, from
which commercial insurance companies refuse, as a rule. At the same
time, as “Strategy for development of the insurance market of Ukraine for
2012 — 2021~ states, the national market problems are increasingly
generated by unfair competition, insurance fraud, violation of insurance
legislation, etc.*

For that reason Ukraine has a necessity in non-commercial insurance
that will implement the principle of collective assistance of insurance
participants. However, lack of gradual legal basis of mutual insurance
companies’ activity as well as similar practice of use, and above all,
interpretation of normative acts creates a grave obstacle for their creation
and proper functioning. Therefore, the procedure for creation,
reorganization and winding up of a mutual insurance company should be
detailed at the legislation level, the minimum number of members should
be determined as well as their rights and obligations, voluntary admission
and freedom to leave a company, grounds and conditions for termination
of membership, and liability of members for insurance obligations.
Moreover, national scholars justify the necessity of drafting and adopting
the Law “On Mutual Insurance Companies” by the Verkhovna Rada of
Ukraine, which will provide an opportunity to clearly identify the
organizational, legal and economic foundations for their creation and
activities**. Mutual insurance as an alternative to commercial insurance

3 Crpareris ~ pO3BHTKY  CTpaXxoBOrO  pWHKY  Ykpaimm ©Ha 2012 — 2021  pokwm.
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provided by law should help in facilitation of real insurance protection of
the insured (natural persons and legal entities) and provide them with
quality insurance services.
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NORMATIVE AND LEGAL FRAMEWORK
FOR ANTI-ORGANIZED CRIME IN UKRAINE

Miniailo N. Ye.

INTRODUCTION

Organized crime is now a significant factor in increasing social
tension and destabilizing social relations, impeding the recovery of the
economy, the ordering of the consumer market, and the deformation of
new forms of economic entrepreneurial relations. The processes of
aggregation of economic and general criminal crime, leaders of criminal
groups with corrupt officials of government and administration, and law
enforcement agencies are intensifying.

Organized crime is currently regarded as a real threat to national
security in connection with the inclusive nature of its impact on various
spheres of public life. In recent years, officially recognizing the existence
of organized crime in Ukraine, which poses a threat to the national
security of the state, much has been done in terms of disclosing its
essence, content, etc.

Attracting representatives of organized crime to criminal
responsibility for acts recognized as a crime is a clear requirement of the
present. However, not always a certain crime refers to its manifestations,
although in its essence is such. The current system of accounting for
detected crimes also does not foresee their distribution on this basis.
Accordingly, modern criminological research and conclusions can not
always be confirmed by existing statistical data. Official statistics do not
allow to immediately trace the spheres of life of Ukrainian society, in
which organized crime operates.

Organized crime is a complex set of criminal offenses, such as: the
provision of illegal goods and services, carefully planned and coordinated
fraudulent operations, theft, extortion committed by organized crime
groups. The term «organized crimey is also used to identify individuals
involved in the activities of groups, organized crime forms. Organized
crime is a special social danger, a «peak of crime». The basis for
distinguishing this type of crime, scientists consider the nature and degree
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of interaction of criminals in the commission of illegal activities. It takes
place on the basis of the unification of individuals, the delineation of
criminal roles between them, the hierarchy of the system of relationships.

The tendency of recent years shows the growing interest of leaders of
criminal groups to actively be included in legal commercial structures.
Practice shows that they legalize their activities through the creation of
various associations, joint ventures, intermediary organizations and
cooperatives. The state’s response to such activities is based on a defined
strategy and according to developed state programs.

Modern dictionaries give this term «strategy» a broader meaning: the
art of leadership of social processes, political struggle. In legal literature,
this term refers to the art of combating crime and individual crimes,
carried out on the basis of a general concept, the definition of goals and
means of their achievement, the implementation of various measures.

According to the Law of Ukraine «On National Security of Ukraine»
state policy in the areas of national security and defense is aimed at the
protection of: a person and a citizen — their lives and dignity,
constitutional rights and freedoms, safe living conditions; society — its
democratic values, prosperity and conditions for sustainable development;
the state — its constitutional order, sovereignty, territorial integrity and
inviolability; territory, the environment — from emergency situations.

Among the priority directions of ensuring the national security of
Ukraine the state also defined the sphere of counteraction of crime, in
particular organized crime, and identified the main authorized entities.
Coordination in the areas of national security and defense is carried out by
the National Security and Defense Council of Ukraine. The Ministry of
Internal Affairs of Ukraine is the central executive body that ensures the
formation and implementation of state policy in the areas of ensuring the
protection of human rights and freedoms, the interests of society and the
state, combating crime, maintaining public safety and law and order.

The National Police of Ukraine is a central executive body that
provides public security and order, protection of human rights and
freedoms, interests of society and the state, counteraction to crime, and
also provides services defined by law for persons who, for personal,
economic, social reasons or as a result of Emergency situations require
such assistance.

195



The National Guard of Ukraine is a military formation with law
enforcement functions designed to carry out tasks for the protection and
protection of life, rights, freedoms and legitimate interests of citizens,
society and the state from criminal and other illegal encroachments, public
order and public security, as well as in interaction with other bodies — on
ensuring the state security and protection of the state border of Ukraine,
the cessation of terrorist activities, the activities of illegal paramilitary or
armed formations, the body called criminal groups and organizations.

The Security Service of Ukraine is a state body of special purpose
with law enforcement functions that provides state security, with the strict
observance of human and civil rights and freedoms:

1) counteracting reconnaissance and subversion activities against
Ukraine;

2) the fight against terrorism;

3) counter-intelligence protection of state sovereignty, constitutional
order and territorial integrity, defense and scientific and technical
potential, cybersecurity, economic and informational security of the state,
objects of critical infrastructure;

4) protection of state secrets.

The National Security Strategy of Ukraine is a document that
identifies the actual threats to the national security of Ukraine and the
corresponding goals, tasks, mechanisms of protection of Ukraine’s
national interests and forms the basis for planning and implementation of
state policy in the field of national security.

1. The concept and types of organized criminal groups

Organized forms of crime began to appear in Ukraine at the
beginning of the 20th century, although in fact, before that separate
associations of criminals could legitimately be attributed to expressions of
organized crime in the modern sense of this phenomenon. In large
industrial as well as seaside towns, communities of criminals were formed
that were stable, distributed among themselves the spheres of influence
and committed active resistance to the activities of state authorities aimed
at their elimination.

Since the mid-1970s, at the UN level and later in the Council of
Europe a number of international legal acts were adopted to formulate
strategic principles for combating organized crime. The most important of
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these are the UN Convention against Transnational Organized Crime of
15 November 2000 and its additional protocols: the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and
Children; Protocol against the smuggling of migrants by land, sea and air;
Convention on Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime, 8 November 1990, Council of Europe Convention
on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime and on Financing Terrorism of 16 May 2005, European Union
Strategy for the New Millennium «Prevention and Control of Organized
Crimey; Framework Decision of the Council of the European Union on
combating fraud and counterfeiting of non-cash means of payment, dated
May 28, 2001, Framework Decision of the Council of the EU of June 13,
2002 «On the European Arrest Warrant and the Transfers of Persons
between Member States» and others. Appropriate congresses, seminars on
crime prevention and the treatment of offenders were held, in which
issues of activation of counteraction to organized crime were raised. Such
events were held in Havana (1990), Suzdal (October 1991), Palermo
(2000).

A characteristic feature of international treaties in the field of
counteraction to organized crime is a fairly wide range of States parties.
For example, 168 states have joined the United Nations Convention on
Narcotic Drugs, the OOEN Convention on Combating Illicit Traffic in
Narcotic Drugs and Psychotropic Substances has exceeded 158. Ukraine
has also concluded dozens of interstate, bilateral treaties on legal aid in
criminal matters.

In order to successfully fight organized crime joint efforts are needed
to counteract criminal gangs across the European space, joint mobilization
of law enforcement and judicial authorities, balanced implementation of
measures and an integrated strategy that sets priorities and clear goals for
the implementation of relevant action plans.

In the aforementioned international legal documents it is recognized
as necessary:

— actively engage in intergovernmental cooperation in the field of
counteraction to organized crime, exchange of information between law
enforcement agencies on the activities of organized criminal groups;

— establish operational-technical cooperation in various spheres of
counteraction to organized crime;
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— expand advisory services in order to exchange experience and new
achievements in the fight against organized crime;

— improve customs, passport and transport control at the crossing of
the border and the implementation of international supplies of goods;

— create data banks for participants of transnational organized crime;

— involve financial institutions in the implementation of national,
regional and international programs for the prevention and counteraction
of organized crime;

— provide mutual assistance in the field of criminal justice,
extradition and extradition;

— constantly carry out measures aimed at combating money
laundering, smuggling, trafficking in human beings, international
terrorism, piracy, environmental crimes, etc.;

— intensify activities to detect suspicious banking transactions
involving the transfer of money abroad,;

— take effective measures and adopt appropriate laws aimed at
resolute counteraction to corruption, which promotes the activities of
organized criminal groups;

— develop and improve specific training programs for law
enforcement personnel, and apply other mechanisms of international
cooperation in combating organized crime.

The main objective of international cooperation is to ensure that
counteraction to organized crime is adequately secured by the activities of
state institutions and coordinated at the interstate level.

In the first years of the existence of the Soviet state, an integral part
of which Ukraine was over 70 years, the negative tendencies of the
development of organized forms of crime deepened. This period is
characterized by economic and social devastation, caused by exhausting
first world and civil wars, revolutionary unrest. The main, direct
preconditions for rallying the criminal world then became three
circumstances: 1) the attempts of the state to forcibly eliminate market
relations in the economy; 2) collapse of the state apparatus and the law-
enforcement system; 3) the spread of persistent forms of selfish-violent
crime.

In subsequent periods of the development of Ukraine organized crime
gradually became more and more organized in nature. There was a
specific criminal subculture. In the criminal environment there were
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leaders, organizers, «criminal authorities», «law enforcement thieves»
who propagated and disseminated the idea of unification of the criminal
environment.

These processes became particularly intense due to the transition of
Ukraine to market relations. The activities of organized criminal groups
have increasingly penetrated the field of legal economic activity

Organized criminal gangs have not become a part of the scope of
group and recidivism, gang formations. In essence, it has become a new
qualitative phenomenon, characterized by the merger of various types of
crimes into a single activity. Separate socially dangerous acts in this
case — only certain operations of more complex criminal activity. There is
a system of multilevel, persistent criminal ties that lead to a concentration
of crime. The basis of organized crime lies in the mercenary motivation of
behavior not only of an individual, but of entire social groups, which is
aimed primarily at enrichment, violation of the generally accepted
principles of distribution of national income. Various unlawful means
carried out the privatization of state and communal property.

Qualitatively organized crime groups are characterized by increasing
penetration into the economy, primarily in its core industries, strategically
Important cost-effective enterprises; an attempt to establish control over
the production, supply and sale of certain types of raw materials, goods,
services, etc. with the participation of responsible employees of the sphere
of economic activity, financiers, managers.

Some of the «criminal authorities» and the leaders of the criminal
environment,which had traditionally coordinated and controlled the
crimes of a general criminal nature, shifted the emphasis from open
criminal criminality to the field of criminal entrepreneurship and
economic business.

Organized crime often uses the most severe forms of violence:
murder, causing severe bodily harm, illegal deprivation of liberty, etc.
Violence, used as a means of combating criminal groups among
themselves, is a means of intimidating and physically removing witnesses,
journalists, politicians, etc., often with the use of weapons.

As many scientists point out, organized crime groups have the
following features: significant quantitative composition (and this is not a
simple group of people, but a peculiar hierarchically constructed criminal
association), stability, a clear division of responsibilities between their
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members, an orientation towards a common indefinitely long criminal
activity, its planning, the division of spheres of influence, the existence of
a system of protection against state social control, information and
technical security.

Based on the analysis of the typologies outlined in the scientific
literature, organized criminal groups can be identified according to several
criteria, namely: 1) for criminal-law grounds; 2) by the nature of the
participants; 3) by the level of corrupt connections; 4) by the nature of
structuring; 5) the territorial prevalence of activities; 6) by the nature of
the occurrence; 7) in the presence of a legal cover of activity; 8) in the
direction, content and specialization.

According to criminal law, the following types of organized criminal
groups can be singled out: 1) an organized group; 2) Pentecost organized
group (Part 4 of Article 303 of the Criminal Code of Ukraine); 3) an
organized group established in the penal institution for the purpose of
terrorizing the convicts or an attack on the administration (Article 392 of
the Criminal Code of Ukraine); 4) a gang (Article 257 of the Criminal
Code of Ukraine); 5) the law is not foreseen by a paramilitary or armed
formation (Article 260 of the Criminal Code of Ukraine); 6) a group
whose activity is carried out on the pretext of preaching religious beliefs
or performing religious rites and is combined with harm to people’s health
or sexual mischief (Article 181 of the Criminal Code of Ukraine); 7) a
terrorist group or a terrorist organization (Part 4 of Article 258 of the
Criminal Code of Ukraine); 8) a criminal organization (Article 255 of the
Criminal Code of Ukraine); 9) a transnational organization engaged in
violating the law of the order of transplantation of organs or tissues of a
person, seizure of a person by coercion or deception of its organs or
tissues for the purpose of their transplantation or illicit trafficking in
human organs or tissues (Part 5 of Article 143 of the Criminal Code of
Ukraine).

By the nature of the participants it seems possible to identify the
following types of organized criminal groups: 1) teenage youth;
2) traditional «thievesy; 3) situational and criminal; 4) «newy criminal;
5) the «white many»; 6) mixed.

By the level of corrupt bonds it is possible to allocate the following
groups: 1) non-corrupted; 2) low-corrupted groups; 3) medium corrupted,;
4) highly corrupted.
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By the nature of structuring, organized crime groups can be classified
into: 1) poorly structured; 2) medium-structured; 3) have not been
traditionally structured; 4) rigidly traditionally structured; 5) rigid
organizationally structured; 6) structured according to the network type.

According to the territorial prevalence organized groups
(organizations) can be: 1) local (within the administrative district, the
city); 2) regional (on a scale of one area); 3) interregional (on a scale of
several areas); 4) national scale (operating within the whole country);
5) international (refers to those related to the criminal structures of other
countries).

Depending on the direction, content and specialization of criminal
activity, three types of organized community groups are distinguished:
1) groups that specialize in committing common criminal crimes in
conjunction with the organization of gambling, extortion, kidnapping,
trafficking, etc.; 2) community of economic, commercial, financial
orientation, which parasitize on the official structures of society;
3) mixed-type communities that combine the features of the first two
organized criminal groups.

Organized criminal groups of economic orientation — this is, as a rule,
the unification of specialists and officials of the authorities and
management on the basis of common criminal activity. Socio-
psychological peculiarities of such groups is that they are created by
experienced organizers. Their structure largely formalizes the structure of
the organization where it was created. Relations between members of the
group often consist in the fact that individual participants do not know the
amount of criminal activity in general. Delaying the implementation of
cardinal measures to counteract criminal gangs in the economy
contributes to their development, creates the preconditions for
reproduction, adaptation to new political, socio-economic and other
factors, increases the likelihood of communication with state and law
enforcement agencies, causes the feeling of impunity in its members,
independence and security.

By the nature of the emergence can be identified the following
groups: 1) family-clan groups; 2) household allowance; 3) learning
environment; 4) sports environment; 5) penitentiary environment;
6) service and labor environment; 7) marginal environment;
8) professional criminals.
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The sign of the legal cover of the activity of criminal groups allows
to allocate: 1) criminal groups without legal cover; 2) criminal groups that
have a legal cover.

The concept of organized crime is formulated in the current Law of
Ukraine «On the Organizational and Legal Foundations of Combating
Organized Crime» and includes the totality of crimes committed in
connection with the creation and operation of organized criminal gangs.
There are about 150 scientific definitions of organized crime, the
generalization of which with the formulation of a certain unified concept
IS quite problematic. Taking into account the listed characteristic
criminological signs of organized crime, it can be defined as follows.
Organized crime is a unification of the criminal environment for
committing crimes on a scale of a particular region, a separate branch of
the economy through the formation of stable, united hierarchically
constructed criminal groups focused on long-term joint criminal activity
in order to receive constant significant income, often with the disguised
use of official economic and organizational structures, as well as corrupt
elements of the state apparatus.

This definition has a predominantly criminological character and
reproduces the directions of counteraction to this crime.

In the orders of the Prosecutor General of Ukraine on the activities of
the prosecutor’s office for counteraction and prevention of organized
crime, it is noted that the prosecutor’s offices should pay special attention
to complying with the requirements of laws on preventing the occurrence
of organized criminal gangs; establishing their corrupt connections with
civil servants, officials of the authorities and administration; legalization
of proceeds from crime; the use of organized crime in their interests of
business entities, organizations, institutions, mass media, public
associations, as well as to ensure the proper organization of oversight of
observance of laws in the conduct of operational and investigative
activities, measures for the timely detection, termination and disclosure of
crimes.

The organs of the prosecutor’s office in accordance with the
requirements of the Constitution of Ukraine, the Laws of Ukraine «On
Prosecutor’s Office», «On Operational Investigative Activity», «On the
Organizational and Legal Foundations of Combating Organized Crimey
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are authorized to oversee the bodies conducting operative-search activity
and operational-search prevention.

Compliance with the law in criminal procedure, which is carried out
in the form of inquiry, is also subject to prosecutorial supervision. An
Important component of the criminal procedure of the inquiry agencies,
investigators, prosecutors is the identification of the causes and conditions
that contributed to the commission of the crime by organized criminal
groups (Articles 23, 23-1, 23-2 of the Code of Criminal Procedure of
Ukraine).

According to Art. 23-2 of the Code of Criminal Procedure of
Ukraine, if it has for the same reasons, makes a separate decision (decree),
which draws the attention of state bodies, public organizations or officials
to the facts established in the case of violations of the law, the causes and
conditions that contributed to the commission of organized crime crimes
groups and require action to be taken.

The Criminal Procedure Law empowers the inquiry authority,
investigator, prosecutor to establish the causes and conditions that
contributed to the commission of the crime, to submit to the relevant state
body, public organization or official an application for taking measures to
eliminate these causes and conditions.

The study of criminal cases has shown that many of them fail to
establish an entire branched system of criminal acts of organized groups
and identify their leading core and corrupt connections in higher levels of
government. This is due to insufficient attention to these issues during the
rapid development of such groups. One of the mistakes at this stage is the
lack of a large-scale criminological, economic, financial and economic
analysis of the state of the relevant sectors of the economy that became
the objects of criminal activity.

Previous work of the governing bodies of these economic objects, as
well as control and law enforcement authorities for their inspections,
issuance of permits, etc. is not analyzed properly.

Subjects of counteraction to organized crime can be divided into two
groups: 1) bodies for which activities to combat organized crime is one of
the main functions; 2) bodies that carry out such activities only in the
course of performing their basic functions, which are not directly related
to the fight against organized crime.
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The first group of subjects includes the Main Department for
Combating Organized Crime of the Ministry of Internal Affairs of
Ukraine, the Main Department for Combating Corruption and Organized
Crime of the Security Service of Ukraine. The Office of the Prosecutor
General of Ukraine, as part of the Main Department for the Supervision of
Law Enforcement, the Office for the Supervision of the Enforcement of
Laws acts by the special units and other state bodies fighting the
organized crime and corruption in the conduct of operational-search
activities, inquiries and pre-trial investigation.

Consideration of the organizational principles of preventive activities
involves: a clear definition of its goals and objectives, methods and
methods for their solution; availability of appropriate resources; work
planning; coordination of the efforts of the involved actors. Market
relations, unlike the economic system that existed in the country with its
rigorous control, the mechanisms of distribution from top to bottom, is
based on competition, profit making. It is quite natural to shake off the
planned principles of state influence on the economy, the mechanisms of
regulation of most spheres of life used by the former republics of the
USSR. Such a state of affairs could have had no effect on the planning of
work on the prevention of crime.

The constant emergence of new forms of socially dangerous activity
of organized criminal groups requires an appropriate extension of the
system of preventive measures that would reduce the possibility of
committing crimes. At the same time, the lack of legal, financial,
personnel and other conditions for the implementation of preventive
activities requires the search for a variety of ways to increase competence
In managing the processes of counteraction to organized crime, making
sound and well-considered decisions. That is why the importance of
scientifically grounded, highly effective methods of managing the
processes of preventing organized crime is increasing.

Prosecutorial supervision provides for the use of the powers given to
the prosecutor to stop violations of the law, to take measures to prevent
them, to bring to justice the persons who violated the law, restoration of
rights and legitimate interests of citizens, etc. For fulfillment of the
requirements of Articles 17, 18 of the Law of Ukraine «On the
Organizational and Legal Foundations of Combating Organized Crimey
by the central apparatus and their subdivisions on the ground of the
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National Bank of Ukraine, the Ministry of Finance of Ukraine, the State
Customs Service of Ukraine, the State Control and Revision Service of
Ukraine, the State Property The Antimonopoly Committee of Ukraine, the
State Border Guard Service of Ukraine, as well as other ministries and
departments that have control powers within the bounds of their
responsibilities regarding interaction with special units for combating
organized crime, supervision is carried out by the branch office of the
General Prosecutor’s Office of Ukraine.

Public prosecutors must pay particular attention to the effectiveness
of the provision of assistance by the said government agencies to special
forces; participation in joint events; informing about found illegal actions
of legal entities and individuals, testifying to the organized criminal
activity or creation of conditions for this, as well as the use of the
information received for the timely detection, termination and prevention
of such activity. On the basis of the results of mutual verification and
verification of the legality of the decisions made on the materials
submitted from the supervisory authorities, make the relevant certificates.

To date, it is not everywhere at all and not fully guaranteed that
decisive measures are taken to stop the activities of organized criminal
groups and to eliminate their economic base by checking compliance with
the legislation when corporatization of enterprises that are important for
the economy and whose state share is transferred to management of
holding and others companies. Rarely, concerted measures are being taken
to detect the facts of concealing tax revenue, legalization of proceeds from
crime, including using fictitious enterprises, blocking their settlement
accounts, canceling state registration, and withdrawing from the shadow
circulation of funds and commaodities values.

The determining role of the prosecutor’s office in counteracting
organized crime belongs to the fact that the prosecutor’s office is a
universal law-enforcement organization. Through its supervision, it
checks and assesses the implementation of legislation aimed at combating
organized crime in the country, both from the state, first of all law
enforcement agencies and non-state actors of prevention and prevention.

In the course of the implementation of the prosecutor’s oversight of
the enforcement of laws, the prosecutor’s offices have the opportunity to
expose the facts of corruption in executive and representative bodies of
state authority, local self-government bodies, control and law enforcement
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bodies. In the course of so-called supervisory inspections, the prosecutor’s
office reveals the facts of offenses, which greatly enhances the preventive
effect on the negative phenomena being investigated.

The effectiveness of counteraction to crime depends to a large extent
on how diverse and complex the approach to solving this problem is, to
what extent the joint activity and contact between law enforcement and
controlling bodies in combating various manifestations of organized crime
are established.

The bodies that carry out state control are the controlling bodies that
carry out inter-departmental control. The range of issues that the
supervisor has the right to audit is rather narrow, specialized, clearly tied
to the tasks facing such an authority. In accordance with the given powers,
special control bodies supervise the observance of the mandatory rules in
various areas of activity: industry, agriculture, transport, nature protection,
etc. Legislative consolidation of the control powers of these bodies
provides various normative documents: laws and regulations.

The controlling authorities exercise control in the form of inspections
(examination and study of certain areas of financial and economic
activity, the results of which constitute a certificate or memorandum);
planned and unscheduled audits (documentary control of financial and
economic activity, the results of which is an act); Reconnaissance reports,
as well as surveys, raids, reviews, etc.

The supervisory authorities should include various state inspections
and services, the main task of which is to carry out state control in one or
another field of activity. A special feature of the fight against organized
crime is the clear interaction between the controlling bodies and the
prosecutor’s offices in detecting and investigating crimes committed by
organized criminal gangs.

Coordination of the work on combating organized crime rests with
the Prosecutor General of Ukraine and his subordinate prosecutors.

This control is in the specialized subject of control, as well as in the
absence of a departmental interest in its results.

2. The criminal-law basis for counteraction to organized crime

The norms that can and should be applied in case of revealing
expressions of organized crime are contained both in the General and
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Special Parts of the Criminal Code of Ukraine. With regard to the general
foundations of responsibility for any crime, they are always unchanged.

Any crime is committed by a certain subject. In addition, a certain
person can act completely independently or in association with someone
to varying degrees. On this basis the legislation bases most of the specifics
of the responsibility of a particular person for a specific act. Taking into
account the development of the rules on complicity as an intentional joint
participation of several subjects of the crime in the commission of a
willful crime, the legislator indicates that the accomplices of the crime,
along with the executor, is the organizer, instigator and accomplice.

This general provision applies to any crime with all possible
variations of participation of the indicated accomplices. Part 3 of
Acrticle 27 of the Code of Civil Procedure, along with the indication that
the organizer is the person who organized the commission of the crime
(crimes) or directed its (their) preparation or commission; it is indicated
and that the organizer is also a person who formed an organized group or
a criminal organization or managed it, or a person who provided financing
or organized a concealment of the criminal activities of an organized
group or a criminal organization.

Such an instruction should oblige every practice that has encountered
in its work with a crime that follows the presence of an organizer for the
mandatory establishment of whether he has in this case a case with the
manifestation of the activities of an organized group or a criminal
organization.

Thus, modern criminal law recognizes the person who committed the
crime as having committed one of the following acts:

— organized the commission of a crime (crimes);

— directed its (their) training;

— directed its (their) commission;

— created an organized group or criminal organization;

— performed the function of its head;

— funded its activities;

— organized the concealment of its criminal activity.

Under certain conditions, the particular crime itself must be regarded
as committed by a group of persons, a group of persons under a prior
conspiracy, an organized group or a criminal organization.
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Although scientists have repeatedly indicated the need for a certain
correction of definitions of what crimes are considered to be committed
by an organized group or criminal organization, today they constitute the
basis for the formation of data on the revealed expressions of organized
crime.

Part 3 of Article 28 of the Criminal Code states: «An offense is
recognized as committed by an organized group if several persons (three
or more) who were previously arranged in a stable association to commit
this and other (other) crimes participated in its preparation or commission,
united by a single plan with the distribution of functions of the group
members aimed at achieving this plan, known to all members of the
groupy.

That is, the commission of an offense by an organized group is
possible in a group of at least three participants (which corresponds to the
justification of the occurrence of elements of organization between them),
which had previously agreed (the legislator used the term organized)
about the commission of at least two crimes (a connection between the
two), for this purpose and they shared each of their functions among
themselves (obviously the legislator has in mind a role, as it is stated in
Article 27 of the Criminal Code of Ukraine, however, to accomplish, to
achieve a single, known to all the group members plan, and not
predetermined criminal activity in general. At the same time, the legislator
points out that such a grouping of the group must be stable, but again it is
obvious, at least until the achievement of the same unified plan of crime
identified by them.

Given that this norm takes the place of the Criminal Code of Ukraine
as one of the bases of counteraction to more and more active organized
crime, elements of stability in such an organized group will be
understood, the commission of not one, but the system of crimes and
awareness of all participants in the commission of these crimes, combined
by a unified plan . But it should be noted that the use in criminal law,
especially in the Common part of the Criminal Code of Ukraine of such
evaluative criminological concepts does not contribute to a real
counteraction to organized crime.

In addition, only a small fraction of organized crime will fall under
these characteristics, and the requirement for awareness among all group
members about the plan of its two or more crimes further complicates the
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issue of their evidentiary confirmation. In addition, it is understood that
this is complicity and committed intentional offenses according to the
plan, that is, all participants in this group know exactly what they are
participating in. For the purpose of self-preservation, the organizational-
managerial link in the structure of organized crime is far from eager to
report on the plans of its activities to all its ordinary members.

However, for today, in order to recognize that a crime was committed
by an organized group, it is necessary to establish all of its features.

If, conversely, draw attention to the indication in the norm of the law
that an organized group is a group of individuals that are united by a
single plan with the distribution of functions, and execute them in order to
achieve this plan, known to all members of the group, it is quite logical to
assume that this means the commission of one crime, though thought-out,
continued, and not at least two. At that time, the application of the norm
of committing a crime in complicity with the division of roles would be
simpler and could be applied to a greater number of crimes, which are
manifestations of both the activities of organized crime, and not only it.
Such a norm could be considered more in part as a more socially
dangerous form of complicity in comparison with the commission of a
crime by a group of individuals on the basis of a preliminary conspiracy
on a particular one identified crime. It is the specificity of organized crime
in concealing a significant number of their crimes, which in many cases
does not allow at least two at the very least.

In addition, according to Art. 67 of the Criminal Code of Ukraine one
of the circumstances, which imposes a penal code, recognizes the
commission of a crime only as a «group of persons under a previous
conspiracy (part two or three of Article 28)». The legislator for some
reason under the group of persons under the previous agreement proposes
to consider and Article 3, Article 28 — the commission of an offense by an
organized group, in accordance with all the description envisaged by it.
A certain «pull-up» in this case, one form of complicity under the other
does not contribute to their clear and effective application. However, in
Imposing a sentence, the court can not recognize as imposing penalties
circumstances not specified in part one of Article 67 of the Criminal Code
of Ukraine.

In many articles of the Special Part, as an qualifying or especially
qualifying attribute, an indication of its commission by an organized
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group is used. However, on the one hand, in most cases, the legislator uses
it to express the particular danger of committing this crime precisely in
the manifestation of organized crime through the criminal activities of the
most organized group or organized group as a structural part of the
criminal organization (smuggling, seizure of hostages, illegal deprivation
of liberty, trafficking in persons, robbery, extortion, legalization of
proceeds from crime, etc.). But on the other hand, such an indication is
not contained in all articles of the Special Part of the Criminal Code of
Ukraine, which may relate to the manifestations of Ukrainian organized
crime.

In the General Part of the Criminal Code, the legislator almost always
speaks of an organized group or criminal organization inseparably and in
terms of understanding who is the organizer and what should be their
responsibility.

Part 4 of Article 28 of the Criminal Code of Ukraine is an indication
of a criminal organization, the place of which in complicity is also
considered as conditioned by the need for more active counteraction to
manifestations of organized crime. In particular, it is noted that «a crime
IS recognized as a committed criminal organization if it is committed by a
stable hierarchical association of several persons (five and more), whose
members or structural units were organized by prior conspiracy for joint
activities for the purpose of directly committing grave or especially grave
crimes committed by the members of this organization, or the
management or coordination of the criminal activities of other persons, or
the provision of the functioning of both the criminal organization itself
and other criminal groups».

Drawing attention to the definition of what crime should be
considered committed by a criminal organization, it is immediately
apparent that the legislator no longer uses the phrase «group of personsy
or «severaly», but points to the unification of several persons at once,
raising their number to n * even more. Such an association should not only
be sustainable, but also hierarchical and may have separate structural
elements, which should also be pre-merged. Members of the association
or its structural units must pre-arrange joint activities, the purpose of
which must be: A) the direct commission of grave or especially grave
crimes by the members of this organization; B) management or
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coordination of criminal activities of other persons; C) ensuring the
functioning of both the criminal organization and other criminal groups.

This definition contains many valuables, such as those dictated by
international norms, which somewhat affect the speed, practicality and
effectiveness of further prosecution of the members of such a criminal
organization. There are no indications of committing an offense by a
criminal organization in any of the articles of the Special Part of the
Criminal Code of Ukraine as a qualifying or particularly qualifying
attribute, as it is inherent in other forms of complicity, in particular
regarding the commission of an offense by an organized group.

The legislator used the approach that provided for responsibility for
the creation, participation in such a criminal organization, etc., as a
separate crime in the field of crimes against public safety.

In accordance with the rules concerning the criminal liability of
accomplices enshrined in Art. 29 of the Criminal Code of Ukraine the
actions of the principle of individualization of punishment, in the case
when the crime is committed with the distribution of roles, the situation is
as follows. The organizer, the instigator and the accomplice are subject to
criminal liability under the relevant part of Article 27 and the article (part
of the article) of the Special Part of the Criminal Code of Ukraine, which
provides for an offender committed by the executor. Contributors are not
subject to criminal liability for acts committed by the executor if it was
not covered by their intent.

Signs describing the identity of an individual accomplice of a crime
are to blame only for this accomplice. Other circumstances aggravating
the responsibility and stipulated in articles of the Special Part of the
Criminal Code of Ukraine as signs of a crime affecting the qualification of
the actions of the executor, shall be blamed only for the accomplice who
was aware of these circumstances.

However, the issue of criminal liability of organizers and participants
of an organized group or criminal organization was passed by the
legislator in a separate article (Article 30 of the Criminal Code of
Ukraine), which provides for the following. The organizer, as an
organized group and a criminal organization, is liable to criminal liability
for all crimes committed by an organized group or criminal organization,
if they were covered by his intent.
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Other members of an organized group or criminal organization are
held criminally liable for crimes committed or committed by them,
regardless of the role they committed in the crime of each of them. In fact,
the greater burden of liability lies with the organizers, and with regard to
the rest of the participants, they are responsible for the crimes they were
involved in preparing or committing, regardless of the role they played.

Taking into account such a leveling in the General Part of the CCU of
the fundamentals of the responsibility of the organizer of the organized
group and the organizer of the criminal organization, it would be
advisable to indicate in the CCU the responsibility not only for the
creation of a criminal organization, but also for the creation of an
organized group, its management or its financing, or concealment of its
activities.

Regarding the separate responsibility for the creation of an organized
group, the law provides Article 181 of the Criminal Code «Attack on the
health of people under the pretext of preaching religious beliefs or
performing religious rites», which provides for responsibility for such acts
as «the organization or leadership of a group whose activities are carried
out under the pretext preaching religious beliefs or performing religious
rites, and combined with causing harm to people’s health or sexual
harassment and Article 392 «Acts that disrupt the work of penitentiary
institutionsy, that is, «terrorist activities in penitentiary institutions or an
attack on the administration, as well as the organization of an organized
group for this purpose or active participation in such a group committed
by persons serving sentence imprisonment or in the form of restraint of
liberty». The aforementioned provisions also point to the understanding of
organized groups by the legislator as a possible form of manifestation of
organized crime.

As an explicit basis for bringing to criminal responsibility
representatives of organized crime, in the active part of the Criminal Code
of Ukraine in the Special Section, among crimes against public safety, it is
precisely Article 255, entitled «Creation of a criminal organizationy,
namely: «Creation of a criminal organization for the purpose of
committing a serious or especially grave crime as well as the management
of such an organization or participation in it, or participation in crimes
committed by such an organization, as well as the organization,
management or facilitation of a meeting (gathering) of representatives of
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criminal organizations or organized groups to develop plans and
conditions for the joint commission of crimes, material provision of
criminal activity, or coordination of activities of associations of criminal
organizations or organized groups — shall be punishable by imprisonment
for a term of five to twelve yearsy.

Of course, its provisions are too voluminous, there are many acts that
do not contribute to its application, it should be divided into two separate
articles or at least structured within one, but for today, the responsibility
in this article is for the following groups of acts:

A) regarding the creation and criminal activity of a criminal
organization:

— the creation of a criminal organization for the purpose of
committing a grave or particularly serious crime;

— management of such an organization;

— participation in it;

— participation in crimes committed by such an organization.

B) for a meeting of representatives of criminal organizations or
organized groups for a certain purpose, ie for:

— organization of the meeting;

— meeting management;

— facilitating the meeting.

The purpose of such a meeting of representatives of criminal
organizations or organized groups may be:

— the development of plans and conditions for the joint commission
of crimes;

— material provision of criminal activity of criminal organizations or
organized groups;

— coordination of activities of associations of criminal organizations
or organized groups.

That is, it is not only the responsibility of the organizer for the
creation of a criminal organization, the article also contains an indication
of elements essential to the fight against organized crime, such as
participation in a criminal organization and participation in the crimes
committed by it. Such an instruction distinguishes their responsibility
from the other accomplices who will comply with the general rules of
complicity.
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In fact, today, this means that Article 255 of the Criminal Code
should apply in all cases where the commission of a crime is a criminal
organization or simply the discovery of the participant of a criminal
organization — for participation in a criminal organization or participation
In its crimes. However, in practice, this does not happen, which,
accordingly, makes it impossible to obtain more or less reliable data on
the activities of criminal organizations in Ukraine.

In addition, according to Part 2 of Art. 255 of the Criminal Code of
Ukraine a person other than the organizer or the head of a criminal
organization shall be released from criminal liability for the commission
of an offense established by part one of this article if he has voluntarily
declared a criminal organization or participated in it and actively
contributed to its disclosure.

And according to Part 2. Art. 31 of the Criminal Code of Ukraine
«Voluntary refusal of partnersy, are not subject to criminal liability in the
event of a voluntary refusal by the organizer, instigator or accomplice, if
they have turned away the commission of the crime or timely informed
the relevant authorities about the crime that is being prepared or
committed. That is, the organizer of the organized group does not have a
separate responsibility for the creation of an organized group, it is not
provided as a separate crime in the Special Part of the Criminal Code of
Ukraine. In addition, the organizer is not subject to criminal liability and
with the specified voluntary refusal, as well as the instigator and
accomplice — members of the organized group.

As already noted among the articles of the Special Part of the
Criminal Code there is no indication of the possibility of committing a
crime as a criminal organization or a qualifying qualification. The only
case of a similar mention is Article 143 «Violation of the lawful
procedure for the transplantation of organs or tissues of many, where Part
5 provides for responsibility for «participation in transnational
organizations engaged in such activities.» However, this refers to
«transnational  organizations», and not «transnational criminal
organizations», which is precisely what the legislator means in this case,
Is not explicitly indicated.

Article 257 «Banditism» — «the organization of an armed gang for the
purpose of attacking enterprises, institutions, organizations or individuals,
as well as participation in such a gang or in the attack that they are
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carrying.» Here obviously follows the analogy of building the norm as
well as the creation of a criminal organization. In this case, the legislator,
to a certain extent, distinguishes not the «creationy, but the «organizationy
of the gang, participation in it and the participation in the crimes
committed by it.

The meaning of «gang» is not disclosed in the code, and this concept
is actually applied to both an armed organized group and an armed
criminal organization, but it is worth noting that there are no special
features of a gang, except for weapons, which the code itself does not
contain.

Obviously, in order to comply with a certain unified approach to such
definitions, and clarifying their essence, it would be worthwhile to record
under banditry — «the creation of an armed organized group (criminal
organization), participation in it ... in order ...».

Article 258-3 «Creation of a terrorist group or a terrorist
organization» has also been formed, where the legislator already, for the
first time, equates the responsibility for the creation of both «group» and
«organization», and secondly, again does not reveal their essence. It is
clear that these norms appeared in the Criminal Code of Ukraine as the
fulfillment of the requirements of international obligations undertaken by
Ukraine, however, taking into account the terminology of the Criminal
Code of Ukraine, it would be more appropriate to indicate «Creation of an
organized group or a criminal organization for the purpose of committing
a terrorist act ...».

Also, Article 260 of the Criminal Code applies to «Creation of non-
law-based paramilitary or armed formations» in a note which contains
their understanding, nevertheless, the legislator uses one more new term
«formationsy.

In addition, we can not but point out that the legislator uses the term
«commissioned» to commit an offense, which may also apply to
manifestations of organized crime. This applies to two acts such as
intentional murder (Part 2, Article 115) and intentional grave bodily harm
(Part 2, Article 121). To attribute such crimes to the manifestation of
organized crime again it is necessary to establish separately the creation of
a criminal organization, with all its features (five and more persons,
stability, hierarchy, etc.), and to associate it with crimes committed to
order.
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Such procedural complexity with the application of criminal law
aimed at counteracting organized crime leads to the fact that a large
number of acts that clearly trace the activities of organized crime do not
receive appropriate and proper qualifications remain unopened or closed
for reasons of lack of evidence, and therefore, their representatives do not
carry the full penalty of their actions, and the detected acts do not receive
their respective reflection in the official statistical reporting. As a result,
science criminology can not give a real, supported by figures
criminological analysis of organized crime. Thus, the situation is formed
where organized crime is manifested everywhere and actively discussed,
however, according to official data, its activity is rather low.

Only according to the statistics for 2014, under Article 255 of the
Code of Criminal Procedure «Establishment of a criminal organization»
only 2 proceedings are recorded. But about «Assistance to members of
criminal organizations and the hiding of their criminal activity» — art. 256
KKU, registered 42 proceedings.

It is unlikely that the participants of the two listed criminal
organizations are assisting the parties, and such proceedings are not
united. Banditry (Article 257 of the Criminal Code) — 11 proceedings; the
creation of paranoid or armed formations not provided by law (Article 260
of the Code of Civil Procedure) — 414 proceedings. Only under
Article 258-3 of the Criminal Code «Creation of a terrorist group or
terrorist organizationy», 427 procedures were registered with the security
agencies, 48 of them were terrorist financing (article 258-5 of the Code of
Civil Procedure), smuggling of narcotic drugs, psychotropic substances,
their analogues or precursors or counterfeit medicines means (Article 305
of the Criminal Code of Ukraine) — 150 procedures; illegal transfer of
persons across the state border of Ukraine, (Article 332 of the Code of
Civil Procedure) — 157 proceedings, etc.

From the above it is seen the probability that today law enforcement
agencies are not actively using Art. 255 of the Criminal Code of Ukraine,
or in all other cases (except for two recorded in accordance with this
article), crimes committed by organized groups, terrorist groups or other
complicity or alone.

Proceeding from the content of modern criminal law, manifestations
of organized crime are more socially dangerous. In fact, it acts both
through organized groups and through criminal organizations. The basis
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of the criminal liability of their organizers and participants is quite
different.

Article 255 of the Code of Criminal Procedure should be more
actively applied by law enforcement agencies, in all cases when it is
manifested as a criminal offense by a criminal organization or in the case
of the very discovery of a participant in a criminal organization for
participating in a criminal organization. In order to simplify the procedure
for its use it is necessary to review the definitions of not only a criminal
organization, but also an organized group, referred to in Art. 28 CCU in
the direction of delimiting their criminological features from the
subjective and structural and systemic basis of activity. Responsibility for
creating and participating in an organized group should also be
appropriate.

CONCLUSIONS

Organized crime contravenes existing social relations, causes or is
capable of causing damage to the rights and interests of citizens,
communities, the state and society as a whole, impedes the gradual
development of the state.

The growth of crime occurs on the background of a rapid increase in
its organization. This leads to mass creation and functioning in Ukraine of
various types in its orientation, structure, scale of influence of criminal
formations, which sometimes form integral systems that carry out
continuous criminal activity, the main purpose of which is the illegal
gaining of profits and profits.

Such activities are usually combined with providing criminals with
special protection (invulnerability) from social control and legal influence
on them through the use of such means as violence, torture, intimidation,
blackmail, discredit, corruption, as well as penetration of the
representatives of the criminal environment in official state and public
(economic, power, administrative, law-enforcement) structures, investing
in them significant, money-laundered money to bribe officials.

Therefore, crime, including organized crime, is well founded today as
a real threat to the national security of the state, due to the comprehensive
nature of its impact on various spheres of public life. The effectiveness of
the national security strategy depends on conducting systemic internal
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reforms that should be aimed at creating a flexible, capable and
democratic system of public administration.

Part of such activity of the state should be constant monitoring of
legislation aimed at counteraction to organized crime, its current
challenges, clarity and unambiguous application. Therefore, in order to
more effectively counteract organized crime through the action of
criminal law, their terminology should be united with reflection of the
essential details and clear to the understanding and application.

SUMMARY

The article is devoted to the study of the legislative, in particular, the
criminal-law basis for counteraction to organized crime in Ukraine.
Organized crime is currently regarded as a real threat to national security
in connection with the inclusive nature of its impact on various spheres of
public life. Attracting representatives of organized crime to criminal
responsibility for acts recognized as a crime is a clear requirement of the
present. In order to successfully fight organized crime, joint efforts are
needed to counteract criminal gangs across the European space, joint
mobilization of law enforcement and judicial authorities, balanced
Implementation of measures and an integrated strategy that sets priorities
and clear goals for the implementation of relevant action plans. It is
specified that the part of such activity of the state should be constant
monitoring of legislation aimed at counteraction to organized crime, its
current challenges, clarity and unambiguous application. Therefore, in
order to more effectively counteract organized crime through the action of
criminal law, their terminology should be united with reflection of the
essential details and clear to the understanding and application.
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STATE LANGUAGE POLICY IN UKRAINE:
CONSTITUTIONAL AND LEGAL SUPPORT

Nediukha M. P.

INTRODUCTION

Language as a socio-historical phenomenon, a means of human
communication, thinking and expression (objectification of self-
consciousness) plays, as is known, a decisive role in the process of
formation of man as a person, his becoming a citizen, integration into a
social environment, adoption of its norms, traditions, values, engagement
in the achievements of culture, accumulation of knowledge, information
and social experience. The potential of language, its richness and
possibilities, being conditioned by the mentality of the subjects of social
action, their worldview, world perception and world attitude, are fairly
considered as the personification of centuries-old spiritual, intellectual and
cultural achievements of the ethnic group, a powerful means of forming
common sense values that are realized in the functions of language, its
social purpose. For example, the consolidation potential of a language
manifests itself, first of all, in promoting the development of ethno-
national processes as universal ones, ensuring the unity of the people,
asserting its unigueness, eternity in Nature and Cosmos.

Important potential of language is also associated with its capabilities
as a means of identifying various subjects of social action — individuals,
ethno-national communities, nations, states, unions of states as supra-state
entities. Accordingly, the hierarchy of linguistic identities can acquire
different forms, presenting with that a peculiar integrity as a unity of
defining attributes: a) basic, initial ones (personal self-determination);
b) socio-group and socio-cultural ones (educational, religious, ethnic,
national, political, age, gender, professional ones, etc.); continental,
transcontinental, global ones (the European Union, the Council of Europe,
NATO, UN).

Accordingly, state language policy can be understood as a
combination of politico-ideological and legal and regulatory provisions,
practical actions aimed at regulating language relations in a multi-ethnic
society. The nature of the implementation of state language policy is
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conditioned by the degree of centralization of power, as well as the
form/type of state system — unitary, federative or confederative, which
also implies the consideration of the challenges of globalization, primarily
in terms of the rapid spread of widely used languages, which are
narrowing down and in some cases supplanting some languages of
indigenous peoples, titular ethnic groups, forming a multicultural society.
In this case, the state carries out politico-ideological, organizational, legal,
administrative and financial support of language policy.

1. Theoretical and Methodological and Constitutional
and Legal Principles of the Development and Implementation
of the State Language Policy in Ukraine

A peculiar paradigm of harmonization of the national language space
is represented by the polylinguistic language model*, which forms the
fundamental theoretical and methodological basis for the formation of an
atmosphere of tolerance, harmony and understanding, consolidation of a
multilingual society by mastering the full diversity of languages of the
national language space — from the lullaby, family and native, regional
language of the minority to the language of the state (the official one).
Accordingly, it can be argued that the whole set of languages used by
citizens to meet their needs as means of communication, identification and
social integration within a certain linguistic space, outlined by the
officially defined state border, forms the generalizing notion of the
«national languagey.

Theoretical and methodological foundations of the legal and
regulatory realization of the aforementioned poly-linguistic language
model are contained in works of domestic and foreign scientists:
Havrylenko, 1.M.?, Kononenko, P.P. and Kononenko, T.P.?,
Mykhalchenko, M. 1.%, Nahorna, L. P.°, Ryabchenko, V. I.%, Bauman, Z.",
Beck, U.%, Tourain, A.° et al.

! €pmonenko C. 5. Mosa i ykpainosnaBunii cBitorisis : Mosorpadis. K.: HIIY, 2007. 444 c.

2 IaBpunenko [. M., Mempnuk I1. B., Hemroxa M. I1. CouianbHuii po3BUTOK: HaBYabHUI mociOHuK. K.:
Axanemist ATIC Ykpainm, 2001. 484 c.

® Kononenxo II. TI., Kononenko T. I1. deHomeH yKpaiHChKOi MOBH. I'eHe3a, mpobieMu, MEepCIeKTHBH.
Ictopuuna wmicis. K.: Hama Hayka i kyasTypa, 1999. 136 c.

* Muxansuerko H. H. YxkpanHckoe o0mecTBO: TpaHcopmariusi, MoJAepHU3anus uin JuMutpod EBpormsl.
K.: UactutyT conmonorun HAHY, 2001. 440 c.

® Haropwa JI. I1. TToitnara MOBa i MOBHA MOIITHKA: Jiarma30H MOXKIHBOCTEHl MOMITHYHOI iHrBicTHKE. K.:
Csitoriam, 2005. 315 c.

® Pa6uenko B. 1. Moga sik 3aci6 TBOpPEHHS colianbHoi miicHocTi. K.:®iTocomionentp, 2011. 244 c.
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The solution of language problems in Ukraine, the implementation of
state language policy is correctly associated with the use of the theoretical
and methodological potential of legal ideolog%/lo, philosophy and
sociology of law™, constitutional jurisdiction’®, law-making and
legislative process™, ensuring a stable development of the legal system
and its social dimension™, etc.

2. Historical and Legal Principles of Functioning
of the Ukrainian Language as the State One

The prevalence of the Ukrainian language in the world, its state status
in Ukraine is largely due to its established nature in time and space, the
millennial history of use in various spheres of social and cultural life. It is
well-known that during the time of the Kievan Rus, the Old Russian
language as the prototype of the current Ukrainian language had a status
close to that of the state language, being not only a means of daily
communication, but also the language of state and private correspondence,
chronicle writing, fine literature, records management, legislation and
legal proceedings.

The aforementioned status of the Old Russian language was fixed, as
is known, by the Volhynia Statute of 1566 — the Code of Laws of the
Grand Duchy of Lithuania on the lands of Galicia and Western VVolhynia
of the XIV — the first half of the XVI century, which were under the
control of the then Poland.

Translation into the Old Russian language of the so-called Piotrkow-
Wislica Statutes of king Casimir the Great as a collection of legal norms
of medieval Poland (1357), the functioning of the Old Russian language
in the official business spheres of Lithuania, VVolhynia, Bratslav and Kiev
voivodships (provinces) as well as in the Moldavian Principality can be

" Bayman 3urmynt. MHuBuayanmmsuposarsoe odmectso / Ilep. ¢ anrm. mox pex. B.JI. Muosemuesa. M.:
Jloroc, 2002. 390 c.

® Bex Viuppux. OOmectBo pucka. Ha mytu k apyromy moznepHy / Ilep. ¢ mem. B. CenmenpHuka u
B. ®enmoposoii; [Tocnecn. A. @unumnmosa. M.: [Iporpecc-Tpamumms, 2000. 384 c.

® Tourain A. Critique de la modernite. P.: Fayard, 1992. 431 p.

1% Heroxa M. I1. TIpaBoBa ineooris yKpaiHChKoro cycrimbsersa: Mosorpadis. K.: “MIT “Jlecs”, 2012. 400 c.

! Kocrumpkuii B. B. 3axuct cycrinpHoi Mopani sk (yHKIs cydacHOi aepxkasu: Mosorpadis. JIporoGuu:
Koo, 2013. 172 c.

12 CenipanoB A. O. Teopist i MPakTHKa 3aCTOCYBAaHHS KOHCTHTYIiHHOTO npaBa Ykpainu. K.: Jloroc, 2016.
176 c.

B Komumenko O. JI., Borasoa O. B. 3aKOHOTBOpYMIi MpOLEC: CTAH i MIUISXH BIOCKOHAICHHS: KOJ.
MoHoTpadis y 2-x 4. K.: Pedepar, 2010. 696 c.

Y Onimenxo H. M., TTapxomenxo H. M. CoriansHuii BUMip IpaBOBOi CHCTEMH: peai Ta MepCreKTHBH:
Mororpadis / Bign. pen. 0. C. lllemmrydenko. K.: BunaBaunTeo “tIOpuanana gymka”, 2011. 176 c.
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seen as an illustration of the international recognition of the
aforementioned language, of its use as a means of interethnic
communication.

In the XVII century, the Ukrainian and Belarusian languages, as is
well-known, began to function as independent ones, having branched off
from the Old Russian language as its self-sufficient analogues, whereas
Moscovia only since the beginning of the eighteenth century, according to
the special circular of Peter I, began to be called Russia. This event
represents, in our opinion, the beginning of the functioning of the Russian
language in its independent status, finds its further development in the fact
that the correspondence of Bohdan Khmelnytskyi with Tsar of Moscow
Alexei Mikhailovich was conducted in the Ukrainian language, whereas
the correspondence of the latter with the former was conducted in
Russian. Accordingly, the status of the Ukrainian language as the state
one was not subject to doubt, considering, first of all, its free use in the
activities of the general, regimental, sotnia (Cossack squadron)
chancelleries, courts, records management of the Hetmanate's state
Institutions.

And only in course of time the Ukrainian language began to suffer all
kinds of infringement, disappearing completely from the official use in the
western lands in the XVIII century, whereas in the left-bank Ukraine the
remnants of linguistic autonomy were eliminated in the early 80's of the
same century. As is well known, printing books in Ukrainian, except for
artistic texts and historical (literary) monuments, was prohibited by the
Valuev Circular (1863) and the Ems Decree (1876), by more than
170 legislative acts in total that made it impossible to study Ukrainian,
teach it and print in it™.

Despite the infringements, official bans, colonial condition, the
Ukrainian language, thanks to the efforts of its prominent
representatives — I. Kotlyarevskyi, T. Shevchenko, I. Franko, L. Ukrainka,
O. Pchilka, Ye. Hrebinka, H. Kvitka-Osnovyanenko, P. Kulish was
established as a literary one with the corresponding phonetic orthography
(P. Chubynskyi, M. Drahomanov), the grammar (O. Pavlovskyi) and
vocabulary support (P. Biletskyi-Nosenko), which initiated the legitimate
processes of literary linguistic self-identification of Ukrainians as a
nation.

!> Mogua nonituka B Yipaini / Mana enumkinonesis erHozepxkaso3nasctea / HAH Vipainn. Tu-T nepkasu
i mpaBa iM. B. M. Kopenpkoro; Peaxon.: 0. 1. Pumapenko (Binm. pen.) Tta iH. — K.: Jlosipa: I'enesa, 1996. —
C. 173, 185.
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Significant is the contribution of the Ukrainian People's Republic and
the Western Ukrainian People's Republic, and later — of the Carpathian
Ukraine to strengthening the Ukrainian language as the state one, ensuring
equal rights of the languages of national minorities of Ukraine. The
«Provisions on Ensuring the Equality of Languages and Promoting the
Development of the Ukrainian Culture» adopted in July, 1927, guaranteed
the status of the Ukrainian language which was close to that of the state
one, which, however, did not protect Ukraine from the next 60 years of
the official limitation of its use, or even frank neglect of the state-building
potential of the Ukrainian language, its status as the state one, which led
to the narrowing down of its functions, the denationalization of the
Ukrainian people, and the artificial stifling of its development.

And only since the beginning of the 90s, the processes of sovereign
development have contributed to the comprehensive formation of the
Ukrainian language as the state one, its establishment as a national
language — the language of an individual nation, which is spoken by the
overwhelming majority of its representatives on the territory of the
country and beyond — in Australia, the United Kingdom, Canada, the
USA, Argentina, the Russian Federation, Kazakhstan, etc. The Ukrainian
language «is one of the twenty most widely spoken languages of the
planet and occupies one of the leading places in terms of linguistic
perfection»™.

3. The Current State of the Legal and Regulatory Support
of the State Language Policy in Ukraine

The state language policy in Ukraine is carried out in accordance
with the constitutional provisions of Articles 10, 11, 53 of the
Fundamental Law of Ukraine, which guarantee the comprehensive
development and functioning of the Ukrainian language as the state one in
all spheres of public life, the free development, use and protection of the
languages of national minorities, which finds its embodiment in
promoting the consolidation and development of the Ukrainian nation,
indigenous peoples and national minorities of Ukraine. The
aforementioned provisions of the articles of the Constitution of Ukraine
also guarantee the right to study in one’s native language or to study one’s

1 Mycienko TI'. MoBa ykpainceka // ETHOKpartonmoriummii crmoBuuk / 3a pex. O. B. AHTOHIOKA,
M. ®@. T'onosatoro, I'. B. Illokina. K.: MAVII, 2007. C. 368.
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native language at state and municipal educational institutions or through
national cultural societies"’.

The implementation of the state language policy is subordinated to
the tasks of establishing harmonious social relations (balance of interests)
in the sphere of application and free, legally-regulated functioning of
languages in Ukraine by satisfying linguistic, cultural, educational,
informational needs, observing the rights and freedoms of Ukrainian
citizens.

The main principles of the implementation of the state language
policy in Ukraine are:

— state protection and support, ensuring the development of the
Ukrainian language, strengthening its state status, prestige and
significance, expanding its sphere of functioning as a means of
communication — interethnic and international one;

— ensuring the implementation of universal humanistic and
democratic values as defining features of the social environment of non-
conflict coexistence of the state (official) language and minority
languages as languages of national minorities;

— comprehensive development and protection of the languages of
national minorities as a personification of linguistic and cultural diversity,
meeting the linguistic needs of representatives of different nationalities,
ethno-national groups in terms of forming a national consciousness;

— ensuring the linguistic rights of citizens belonging to national
minorities for studying in or studying of their mother tongues at state and
communal educational institutions and various national-cultural societies;

— facilitating the study of languages of international communication,
first of all, the official languages of the UN, promoting polylinguism as
the initial «cell» of the state language policy.

The main areas of the implementation of the state language policy
include, inter alia: a) promotion of linguistic diversity with respect to the
recognition and enforcement of language rights of representatives of all
nations, nationalities and national minorities living in a certain territory;
meeting their linguistic needs; b) development of intercultural tolerance,
formation of linguistic balance in the context of formation of Ukrainian
society as a multicultural one, of prospects of its integration into the
European and world socio-cultural and educational space; c) a

Y Komcrurymiss Vipaimm Ne 254x/96-BP Bix 28.06.1996 p. // URL: zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2%D1%80
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comprehensive development of the individual, including in terms of
ensuring his/her mobility, the formation of the social space as a
multilingual one.

The Ukrainian legislation also contains a number of definitions of
defining terms that determine the essence of the state language policy.
Thus, in particular, the Constitutional Court of Ukraine has determined
that the state (official) language is a language to which the state has been
granted the legal status of a compulsory means of communication in
public spheres of the life of society. In this case, the state language is
understood as the language prescribed by the legislation, the application
of which is obligatory in exercise of powers by state authorities, local self-
government bodies (united territorial communities), at state and
communal enterprises, institutions and organizations, educational,
scientific, cultural institutions, in mass-media, in the fields of
communications and information, and in the public life of Ukraine as a
whole®,

The most important tasks of the state language policy in Ukraine
include: a) promoting the comprehensive development of the individual,
including in terms of ensuring her/her mobility, guaranteeing the right for
a free choice of language as a means of communication, the formation of
a social space as a multilingual one; b) formation of linguistic diversity in
terms of recognition of the linguistic rights of representatives of all
nations, nationalities and national minorities living in a certain territory;
meeting their linguistic needs; c) proclamation at the regional and local
levels of the list of languages recognized in Ukraine as regional or
minority ones (minority languages); d) clarification of the peculiarities of
the realization of the right of Ukrainian citizens to freely determine and
apply their mother tongue, lullaby language, family language, language of
instruction, language of communication with the simultaneous use of the
Ukrainian language as the state language; e) formation of intercultural
tolerance, formation of a multicultural balance in the context of formation
of Ukrainian society as a multicultural one, of prospects of its integration
into the European and world socio-cultural and educational space.

The state language policy is characterized by a number of provisions,
the most important of which are enshrined in the Constitution of Ukraine,
the laws of Ukraine «On Ensuring the Functioning of the Ukrainian

'8 Pimenns Koucruryniitnoro Cyny Vkpaiuu (crpaBa mpo 3aCTOCYBaHHS yKpaiHchkoi MoBu) Ne 10-pri/99
Bix 14.12.1999 p. // URL: zakon.rada.gov.ua/laws/show/ v010p 710-99
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Language as the State One»'®, «On Ratification of the European Charter
for Regional or Minority Languages»®, a decision of the Constitutional
Court of Ukraine (case concerning the use of the Ukrainian language)
dated 14.12.1999, #10-rp/99%, the Council of Europe Framework
Convention for the Protection of National Minorities (as regards
languages of national minorities) of 1 February 1995%, the Hague
Recommendations on the Rights on National Minorities for Education
adopted under the aegis of the OSCE in October 1996%, the European
Charter for Regional or Minority Languages®, the International Covenant
on Economic, Social and Cultural Rights®, the European Social Charter®,
the International Covenant on Civil and Political Rights®’, etc. The
Concept of State Language Policy, adopted by the Decree of the President
of Ukraine, defines the strategic priorities of the formation of the national
language space in all spheres of life of the Ukrainian society, the full
functioning of the Ukrainian language as a guarantee of preservation of
the identity of the Ukrainian nation and of consolidation of society®®. In
this case, legal and regulatory provisions of domestic legislation and
norms of international law proceed from the fact that: a) Ukraine has
formed as a democratic, legal, social state, the borders of which are
recognized by the international community; b) the name of the Ukrainian
state is determined by the titular ethnos — the Ukrainians, which was
formed historically, struggling for many centuries for its own statehood
and independence; c) the Ukrainian ethnos forms an absolute majority of
the population of the country; it has traditions, customs, rites, culture and
language existing for centuries; d) the status of the Ukrainian language as

9 ITpo 3abesneuenns GyHKIOHYBaHHS YKpaiHCHKOT MOBH SIK AepkaBHOi. 3akoH Ykpaitu Ne 2704-YIII Bix
25 xBitas 2019 p. // Tonoc Ykpaiuu. 2019. 16 TpaBus.

2 Ipo parudikamito €BpoNeHcHKoi XapTii perioHaTbHUX MOB 260 MOB MEHIIHH. 3akoH Ykpainu Ne 802-1Y
Bix 15.05.2003 p. // URL: zakon.rada.gov.ua/laws/show/802-15

2! Pimenns Koucruryuiitnoro Cymy Ykpainu (cnpaBa npo 3acTocyBanHs ykpaiucskoi MoBu) Ne 10-pr/99
Bix 14.12.1999 p. // URL: zakon.rada.gov.ua/laws/show/ v010p 710-99

22 pamkoBa Kongeniis Pamu €Bpornu mpo 3aXWCT HAI[IOHAJIBHUX MEHIIMH B YaCTHHI MOB HAIllOHAJIBLHUX
MeHImuH Bif 1 mortoro 1995 p. // URL: zakon.rada.gov.ua/laws/show/995 055

2 Taaspki peKoOMeHAaIii o0 MpaB HAIllOHATFHUX MEHIIUH Ha OCBITY, MPUHHATHX mix erigoro OBCE y
sxoBTHI 1996 p. // URL: https://www.osce. org/uk/hcnm/32194?download=true

2 €Bporneiicbka Xaprist perioHaIbHUX MOB abo MOB MEHIIUH 1 URL:
zakonO.rada.gov.ua/laws/show/994 014

MDKHApOJHUI MAaKT TPO EKOHOMi4Hi, comianpHi 1 KymsTypHi mpaBa // URL: zakonO.

rada.gov.ua/laws/show/995_042

?® €pporeiichka comiansra xapris // URL: zakon0.rada.gov.ua/laws/show/994 062

2’ MixHapogHmii TAaKT ~TPO  rpoMamsHChKi i momitmumi  npaBa  //  URL:  zakonO.
rada.gov.ua/laws/show/995_043

% TIpo KoHIENIiio AepsKaBHOI MOBHOI momiThkk. Yka3 Ilpesuaenra Ykpainn Bix 15 mortoro 2010 p. /
URL.: https://zakon.rada.gov.ua/laws/show/161/ 2010/stru
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the state one is legislatively defined, which means its free functioning in
all spheres of public life, in information space, public administration, etc.
as well as allows to consider the Ukrainian language as a social and legal
phenomenon which, having a number of organically inherent functions, is
directed at the formation of a person as a national-linguistic personality,
the consolidation of the Ukrainian nation as a titular one, the formation of
a rule-of-law state and civil society®.

Regulatory provisions of the Laws of Ukraine «On Education,» «On
Preschool Education,» «On Extracurricular Education,» «On General
Secondary Education,» «On Higher Education,» «On Culture,» «On
Cinematography,» «On Information,» «On Television and Radio
Broadcasting,» «On Information Agencies,» «On the Procedure for
Covering the Activities of Public Authorities and Local Authorities in
Ukraine by the Mass Media,» «On National Minorities in Ukraine,» etc,
determine the peculiarities of the use of languages in the priority areas of
social relations.

The official interpretation of the provisions of Article 10 of the
Constitution of Ukraine on the use of the state language by state
authorities and local self-government bodies and its use in the educational
process at educational institutions of Ukraine® given by the constitutional
court of Ukraine states that Ukrainian as the state language is a
compulsory means of communication throughout the territory of Ukraine
in the exercise of powers by public authorities and local self-government
bodies (the language of normative acts, record keeping, documentation,
etc), as well as in other public spheres of life activities, which are
determined by law. At the same time, the Constitutional Court of Ukraine
noted that the language of instruction at pre-school, general secondary,
vocational and higher state and communal educational institutions of
Ukraine is the Ukrainian language.

According to clause 5 of the Law of Ukraine «On Ratification of the
European Charter for Regional or Minority Languages»™', the application
of the provisions of the European Charter for Regional or Minority
Languages, measures aimed at the adoption of the Ukrainian language as
the state language, its development and functioning in all spheres of

2 IIpo 3abe3nedeHHs GyHKITIOHYBaHHS YKPaiHCHKOT MOBH sIK AepxkaBHOi. 3akoH Ykpainu Ne 2704-YIII Big
25 kit 2019 p. // Tomoc Ykpainu. 2019. 16 tpaBHsl.

% Pimenns Koucrurymiiinoro Cyay Vkpainn (cripaBa mpo 3acTocyBaHHs yKpaiHcbKkoi Mosi) Ne 10-pmi/99
Bin 14.12.1999 p. // URL: zakon.rada.gov.ua/laws/show/ v010p 710-99

¥ ITpo parudixamito €BponeiicsKoi XapTii perionamsHIX MOB a60 MOB MeHIIHH. 3akoH Yipainn Ne 802-TY
Bix 15.05.2003 p. // URL: zakon.rada.gov.ua/laws/show/802-15
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public life in the whole territory of Ukraine should not be considered as
hindering or threatening the preservation or development of a language.

The Fundamental Law, stating that the Ukrainian language is the
state language of Ukraine (Article 10), declares only general provisions; it
does not specify specifics, requirements or peculiarities of the practical
use of the Ukrainian language as the state language in Ukraine, of
minority languages (languages of national minorities) as means to meet
the humanitarian and cultural needs of persons belonging to national
minorities. The above-mentioned circumstance made it necessary, as is
known, for the domestic legislator to turn to the legal and regulatory
support of the practice of functioning of languages in Ukraine; as a result,
the law of Ukraine «On Ensuring the Functioning of the Ukrainian
Language as the State Onex has recently been adopted™.

The aforementioned norms of domestic and international law are
decisive in the development and implementation of the state language
policy in Ukraine.

4. International Experience
in the Implementation of State Language Policy

The question of the use, functioning and protection of languages is
regulated by a number of international legal documents, which define
fundamental ideas, principles and provisions for the implementation of
language policy. Thus, for example, one of the fundamental principles
directly related to the protection of human rights to the freedom of choice
of the language of communication is the principle of the prohibition of
discrimination on the basis of language, the legal and regulatory
requirements of which are reflected in the well-known international legal
acts: the European Social Charter®, The International Covenant on
Economic, Social and Cultural Rights®, the International Covenant on
Civil and Political Rights®, the Convention for the Protection of Human

% po 3abe3neuenns GyHKIIOHYBAHHS yKPATHCHKOT MOBH sIK AepxkaBHOi. 3akoH Ykpainu No 2704-YIII Bix
25 ksitHs 2019 p. // Tonoc Ykpaiuu. 2019. 16 tpasHs.

€Bpormneiicbka XapTis perioHaTbHUX MOB abo MOB MEHIINH /! URL:
zakonO.rada.gov.ua/laws/show/994_014
* MixHapogHuii TAKT TPO eKOHOMiuHi, comiameHi 1 KyaeTypHi mpasa // URL: zakonO.
rada.gov.ua/laws/show/995_042
MiKHApOJHMI  TMakT [po  TrpoMamsHchki 1 momitmumi mpaBa //  URL:  zakonO.

rada.gov.ua/laws/show/995 043
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Rights and Fundamental Freedoms®, etc. Ukraine has ratified all the
above-mentioned treaties.

The European practice of implementing language policy is to provide
constitutional and legal safeguards to protect languages of the titular
nations as official ones, which finds its implementation, in particular, in
the norms about compulsory knowledge of it and fluency in it of civil
servants, the conclusion of intergovernmental agreements in it, its use in
the educational and information space as well as in creating the proper
conditions for the comprehensive development of regional languages and
languages of national minorities in accordance with the obligations of
Ukraine regarding the European Charter for Regional and Minority
Languages.

The European Charter for Regional or Minority Languages defines a
«regional or minority language» as one that is traditionally used within a
certain territory of a state as a geographical area, where such a language is
a means of communication of a certain number of persons, which justifies
the implementation of various protective and incentive measures aimed at
its (language) preservation and development®’.

The aforementioned document does not link the recognition of a
language a regional one with a certain percentage of minority
representatives in the general population of the respective administrative-
territorial unit, nor does it foresee the adoption of special decisions by
local government bodies (united territorial communities) on the definition
of territories for the use of regional languages. At the same time, regional
or minority languages include languages, some of which are threatened
with extinction, which provides, in accordance with the Charter, for the
implementation of appropriate safeguard and incentive measures.

An important issue of linguistic policy is the definition of the status
and procedure for the use of minority languages. At the international
level, this issue is regulated, first of all, by the European Charter for
Regional or Minority Languages®. The provisions of the Charter, which
was ratified by Ukraine in 2003, determine the procedure for the use of
regional and minority languages in the spheres of education and culture,

% KomBeHIis Mpo 3axuMCT MpaB JIOAMHE i ocHOBomonoxHHX cBobox / URL: zakonO.rada.gov.ua/laws/
show/995_004

€Bporeiicbka XapTist perioHaNbHUX MOB abo MOB MEHIIHH I URL:
zakonO.rada.gov.ua/laws/show/994_014
€Bporeiicbka XapTist perioHaNbHUX MOB abo MOB MEHIIHH I URL:

zakonO.rada.gov.ua/laws/show/994 014

230



in economic and social life, in the work of administrative bodies, the
media, in the process of administration of justice, etc.

It is significant that, in the constitutional orders of most European
countries, one official language is declared (Denmark, France, Austria, the
Netherlands, etc). At the same time, legal norms are established on the
inadmissibility of discrimination on the basis of language, the
development of the official language and languages of national minorities
IS encouraged in accordance with the requirements of the legal equality of
citizens as a defining principle of the state language policy.

In member states of the European Union, there is also, as is known, a
constitutional practice of recognition several languages as the official
ones, which is usually related to the historical conditions of the formation
and development of the statehood of certain countries.

For example, in Belgium, the constitution provides for the freedom to
apply French, Dutch and German languages, without imposing any of
them as official. Instead, article 4 of the Belgian Constitution defines the
legal principles of the existence of four linguistic regions: the Dutch-
speaking one, the French-speaking one, the German-speaking one and the
bilingual Brussels Capital Region®.

A peculiar example of the recognition of official bilingualism is the
Constitution of the Irish Republic, Article 8 of which recognizes Irish as
the first official language, while English is the second official one.

In the Republic of Ireland, a multifunctional state body was
established that coordinates, directs and controls the implementation of
the language law, has a number of powers to advise government bodies
and citizens on linguistic rights and responsibilities as well as on
safeguards for their implementation®.

Interesting is the linguistic experience of the Swiss Confederation,
which, without being a member of the European Union, is closely
integrated into the European market economy system, is a member of the
Schengen zone. According to Articles 4, 18, 31, 33, 70 of the constitution
of the above-mentioned state, the national languages are German, French,
Italian and Rhaetian. Each canton has the right to choose one or more
national languages. The administration, the police, courts and public

% Koncruryums Bensruu // URL: https://worldconstitutions.ru/?p=157
O Komcruryums Mpmammun /| URL:  http:/lib.rada.gov.ua/LibRada/static/LIBRARY /catalog/law/
irland_constitut.html
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schools use the aforementioned languages, and in addressing the federal
government, one can use any national language*".

The experience of the Baltic States is also significant for Ukraine. In
those states, the process of the establishment of the national languages as
the state ones was promoted by relevant legislative requirements, which
include, inter alia: a) language requirements for employment, certification
of civil servants with the obligatory issue of the corresponding language
certificate concerning the knowledge of the state language; b) formation
of independent attestation commissions to determine the level of fluency
of officials in the state language; c) the creation of a special body on
linguistic issues, whose powers include training, raising the competence
of civil servants and candidates for public office; d) development of
qualification requirements, projects of educational programs for the study
of the state language, etc. The functioning of the government bodies for
monitoring the linguistic situation, the implementation of the legal and
regulatory requirements for languages is also provided for by the state
language policy of Latvia*’, Lithuania® and Estonia™.

Considerable attention was also paid to the questions of the
development and implementation of short-term transitional educational
programs, which, on the one hand, significantly intensified the processes
of studying the state language, had a decisive influence on the
establishment of statehood, and, on the other hand, led to some
exacerbation of interethnic relations between the titular ethnos and
national minorities, was accompanied by lasting emotional reaction of
public opinion to recent legislative proposals concerning the questions of
the settlement of the language issue.

In general, member states of the European Union tend to have
constitutional requirements for the prevention of discrimination on the
basis of language, the desire to preserve linguistic diversity through the
development of the state language and languages of national minorities up
to granting the status of the official language to two or even more
languages. An established norm stipulates that the right of peoples to
preserve their mother tongue, to study it is a prerequisite for taking into
account the interests of autochthonous linguistic communities, for

! Koncrurymus [seiinapckoii Kondenepamun // URL: http://www. ditext.com/swiss/constitution.html

*2 Koncruryums Jlatuiickoit Pecriy6muxu / URL: http://www.pravo. Iv/likumi/01_klr.html

® Koucrurymms Jlutockoit Pecmy6muxm / URL:  https://www.wipo.int/edocs/lexdocs/laws/ru/lt/
[t045ru.pdf

* Komcruryumst DcroHckoit Pecry6rmmku // URL:  http://www.concourt.am/armenian/legal_resources/
world_constitutions/constit/estonia/estoni-r.htm
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promoting mutual understanding, ensuring the multicultural state of the
European community, its tolerance and social stability.

5. Legal and Regulatory Principles of Ensuring Functioning

of the Ukrainian Language as the State One

The innovative potential of the law «On the Functioning of the
Ukrainian Language as the State One» that has recently been adopted by
the Verkhovna Rada of Ukraine consists, first of all, in developing a legal
mechanism for ensuring the functioning of the Ukrainian language as the
state one by finding a fair balance between the nation-building potential of
the titular nation and the protection of the language rights of minorities.
This, on the one hand, allows to improve the legal and organizational
principles of the use of the state language, its functioning and protection
in Ukraine, and, on the other hand, to promote the free development of
other languages — regional or minority languages in accordance with the
provisions of the Constitution of Ukraine, the European Charter for
Regional Languages or Minority Languages as well as the Council of
Europe Framework Convention for the Protection of National Minorities.

The legal mechanism developed by the legislators includes, in
particular:

— implementation of a balanced policy in the language sphere
concerning the implementation of the constitutional guarantees of
preserving the state Ianguabge as an instrument of unity of society, the
provisions of Conclusion® and Recommendation®® of the European
Commission for Democracy through Law, Recommendation of the
European Parliament and the Council of the European Union* in regard
to finding more acceptable ways of confirming the supremacy of the
Ukrainian language as the only state one and strengthening its role in the
Ukrainian society, strengthening its state-building and consolidation
functions, enhancing its role in ensuring the territorial integrity and
national security of Ukraine;

** BeHelianchka KOMiCisi ONPUITIONHMIA BHCHOBOK IIONO YKDAiHCHKOrO 3akoHy mpo ocsiry // URL:
https://www.dw.com/uk//a-41749149

*® Benemianchka Komicist odimiitno omy6rikyBama pekomeHanii YkpaiHi moo 3akory mpo ocsiry //URL:
https://www.unian.ua/politics/2292364-venetsianska-komisiya-ofitsiyno-opublikuvala-rekomendatsiji-ukrajini-
schodo-zakonu-pro-osvitu.html

" Pexomennauii 2006/962/€C €pporeiicbkoro napiaamenty ta Pagu (€C) “IIpo 0CHOBHI KOMIETEHIi st
HAaBYaHHSA MPOTATOM ychoro >XUTTsC” Big 18 rtpymus 2006 p. // URL: https://zakon.rada.gov.ua/laws/
show/994 975
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— the use of the Ukrainian language as the state language, of the
languages of national minorities in the main spheres of life of Ukrainian
society, in the work of state authorities, local authorities, in legal
proceedings, economic and social activities, education, science, etc. The
state status of the Ukrainian language is determined by the self-
determination of the Ukrainian nation; it is an inalienable element of the
constitutional system of Ukraine as a unitary state; it implies the
mandatory use of it throughout the territory of Ukraine. At the same time,
the Ukrainian language as the state one does not apply to the sphere of
private communication and of undertaking religious rites*;

— definition of the rights and obligations of authorities, officials in the
territory of Ukraine regarding the use of the Ukrainian language as the
state one as well as of regional languages, languages of national
minorities in terms of ensuring the legal rights and interests of every
citizen of Ukraine regarding the use of the Ukrainian language as the state
one and languages of national minorities as a means of meeting
humanitarian and cultural needs™®:

— implementation of the State Program for Assisting Ukrainian
Language Acquisition through establishing and ensuring the activities of
the system of institutions of pre-school, complete secondary, out-of-
school, professional (vocational), professional advanced, higher
education, adult education, of a network of state, communal courses for
the study of the state language, of non-formal and informal education as
well as through the development of subjects of educational activity*’;

— guaranteeing the right of individuals belonging to indigenous
peoples, national minorities to study the language of the respective
indigenous people or national minority of Ukraine at communal
institutions of preschool or primary, general secondary education or
through national cultural societies™:;

— legal and regulatory support of the activity of bodies of state power
in relation to presentation of qualification requirements to officials
concerning the level of command of the state language, support and

“ po 3a6e3nedenns GyHKIIOHYBAHHS YKPATHCHKOI MOBH SIK JepykaBHOL. 3axon Ykpainu Ne 2704-YIII Bix
25 xsitHa 2019 p. // Tonoc Ykpaiau. 2019. 16 tpaBHs.

49 IIpo 3abe3nedeHHs GyHKITIOHYBaHHS YKPaiHCHKOT MOBH SIK JepkaBHOi. 3akoH Ykpainu Ne 2704-YTII Bixg
25 kit 2019 p. // Tomoc Ykpainu. 2019. 16 tpaBHs.

%0 IIpo 3abe3nedeHHs GyHKITIOHYBaHHS YKPaiHCHKOT MOBH SIK JepkaBHOi. 3akoH Ykpainu Ne 2704-YTII Bixg
25 kit 2019 p. // Tomoc Ykpainu. 2019. 16 tpaBHsl.

> TIpo 3abe3mneueHns GyHKIIIOHYBaHHS YKPaiHCHKOT MOBH sIK AeprkaBHOl. 3akoH Ykpaiau Ne 2704-YIII Bix
25 xBitHs 2019 p. // Tonoc Ykpainu. 2019. 16 tpaBHs.
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protection of the Ukrainian language and languages of indigenous
peoples, national minorities in Ukraine, promotion of their development.
To this end, the law provides for the establishment of a National
Commission on the Standards of the State Language, which will approve
the standards of the language, check the level of its command when
acquiring citizenship or occupying government positions as well as
develop requirements for language proficiency, standards for certification
of language proficiency with levels (from Al to C2), etc.>;

— establishment of tolerance principles of the life activities of
Ukrainian society, normalization of possible conflict situations with
regard to protection of the rights of Ukrainian citizens to free choice and
use of the language regardless of ethnic origin, national-cultural identity,
place of residence, religious beliefs, etc;

— legal and regulatory assistance to the preservation of territorial
integrity, unity and national security of Ukraine, to the development of
cultural relations between different language groups of Ukraine;

— creation of appropriate conditions, forms and means of teaching
and learning Ukrainian, regional and minority languages;

— education of respectful attitudes to the dignity of man, his rights
and freedoms, language and culture, national traditions.

Language self-determination is guaranteed by the right for protection
at the relevant state bodies and at court of rights and legitimate interests of
a person and citizen, for appeal at court against decisions, actions or
inactivity of state authorities and local self-government bodies, their
officials and workers, legal entities and individuals. At the same time,
measures to protect languages of national minorities of Ukraine should
not narrow the scope of the use of the state language or reduce the need
for its study.

CONCLUSIONS

1. State language policy can be defined as a set of measures of state
authorities and local self-government bodies (united territorial
communities) concerning articulation of linguistic interests of different
groups of society, their advocacy and implementation by preserving or
changing social conditions, norms of language functioning, as well as
prevention of language conflicts in the country.

52 IIpo 3abe3nedeHHss PYHKIIOHYBaHHS YKPaiHCHKOI MOBH SIK JepkaBHOiI. 3akoH Ykpainu Ne 2704-YIII Bixg
25 kBitHs 2019 p. // Tonoc Ykpainu. 2019. 16 TpaBHs.

235



The state language policy in Ukraine is based on polylinguistic
principles in accordance with the principles set forth in the United Nations
International Covenant on Civil and Political Rights, the Council of
Europe Convention for the Protection of Human Rights and Fundamental
Freedoms, and the Framework Convention for the Protection of National
Minorities.

The implementation of the state language policy is subordinated to
the tasks of establishing harmonious social relations in the sphere of the
use of languages in Ukraine by meeting linguistic, cultural, educational,
informational needs, observing human and civil rights and freedoms in
Ukraine. The state contributes to the development of multilingualism, the
study of languages of international communication, especially those that
are the official languages of the United Nations, the Council of Europe,
UNESCO and other international organizations.

2. The law «On Ensuring the Functioning of the Ukrainian Language
as the State One» recently adopted by the Verkhovna Rada of Ukraine
contributes to improving the legal and regulatory framework of the
national language space on the basis of polylinguism — the free
functioning of the entire diversity of languages in Ukraine in accordance
with their status — state, regional or minority. The legal and regulatory
regulation of the domestic language space, of the main spheres of life
activities of Ukrainian society in accordance with its basic functions —
adaptation, integration, goal attaining and reproduction of the structure —
allows to avoid opposition, and especially the opposition to the mentality
of the nation, its outlook of individual components of everyday
consciousness, including those formed under the influence of external
informational propaganda influences, hybrid wars, annexation of the
territory, etc. The free development, use and protection of all the diversity,
wealth of languages that have historically developed in Ukraine and are
traditionally used contributes to the formation of a polylinguistic state of
Ukrainian society. Polylinguistic language culture is the underlying
foundation for the formation of the spiritual atmosphere of Ukrainian
society, harmony and understanding, the consolidation of society, its
establishment as a single social organism.

Status-forming features of Ukrainian as a state language are
represented by its consideration as: a) the titular language of the Ukrainian
nation; b) a factor of the national identity and state self-determination of
the people of Ukraine; c) an inseparable element of the constitutional
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system of Ukraine as a unitary state and of the national security of
Ukraine.

In the constitutional and legal sense, the terms «state language» and
«official language» have the same content, status and functions.

3. The European Charter for Regional or Minority Languages does
not use the term «state language» at all. Instead, the notion of «official
language» is used in the sense that corresponds to the language of the
ethnic group, which gave the name to the state. Accordingly, it seems
expedient to consider the term «state language» to correspond to the
notion «official language» commonly accepted in European and
international law. The aforesaid is identified on several grounds: a) the
bearer of the language — the titular nation that establishes, forms and
consolidates the state of the Ukrainian people; b) the natural right of the
ethnic group as native speaker for the special status of the Ukrainian
language; c) the state of the Ukrainian people as an embodiment of the
state-building intentions of the Ukrainian nation, of its centuries-old
desire to assert its own statehood; d) the initial factor of the state-building
process, which is enshrined in the Fundamental Law as the doctrinal
position of state-building; e) legal identification of Ukraine as a state with
the titular Ukrainian nation.

The fixation by the Constitution of Ukraine of the state status of the
Ukrainian language confirms this requirement as the defining principle
norm, which, on the one hand, determines the essential principles of the
Ukrainian state-building, the existence of the people, and on the other hand,
needs additional protection. This is manifested in a special status of the
Ukrainian language (de facto) and the constitutionally enshrined procedure
for ensuring functioning and protection, making changes (de jure).

4. The constitutional requirement for the functioning of the Ukrainian
language in all spheres of public life determines its specific status — to
serve the Ukrainian state as a unified means of linguistic communication.
This circumstance is at the same time a sign and criterion for the
identification of the Ukrainian state with the titular ethnic group — the
Ukrainian nation.

5. In regard to the development of cultural relations between different
language groups as well as the promotion of consolidation of Ukrainian
society, the protection of the rights of citizens to free choice and use of the
language regardless of ethnic origin, national and cultural identity, place
of residence, religious beliefs, etc, becomes of paramount importance.
Consolidation potential is also seen in overcoming linguistic
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discrimination, social and legal safeguards to avoid establishing any
privileges or restrictions of human rights on the basis of communication in
a minority language.

6. Mother tongue cannot be considered a regional or minority
language, as it is identified by each individual person on the basis of
his/her command of it as a child, or, alternatively, of subjective perception
of the language of communication as native. Similarly, communication in
the «family language», «lullaby languagey, etc, is a private affair of every
citizen since those languages cannot be considered regional or minority
languages.

The lullaby and family language, the native language, the language of
private communication in accordance with the constitutional status of the
Ukrainian language as the state one should be considered as an integral,
guaranteed by the state personal right of a citizen of Ukraine to
communicate in accordance with the environment of stay — public or
private.

Every citizen of Ukraine has the right to communicate freely in any
language (state, regional, minority language, lullaby, family, native one,
etc) regardless of ethnic origin, national-cultural identity, place of
residence, etc.

7. The European Charter for Regional or Minority Languages uses
the term «minority languages», the sense of which is broader than, say,
«regional languages» or «languages of national minorities», since under
certain conditions at the level of a separate territory (region), protection
may be needed by the Ukrainian language. The mentioned document does
not foresee the use in the legal space of one state of the terms «state
language» and «official language» at the same time, considering them as
phenomena of the same linguistic status. This explains to a certain extent
the situation regarding the absence of the term «state language» in the
legal documents of the Member States of the European Union, and in the
Ukrainian legislation — of the term «official language».

8. The meaningful and functional characteristics of the Ukrainian
language as the state one, its status, the completeness of constitutional and
legal regulation allow also to consider the Ukrainian language as a
language of interethnic communication both in Ukraine and in the world,
where millions of ethnic Ukrainians live in compact groups — in the
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Russian Federation, member states of the European Union, the United
States of America, Canada, Asia and Australia, etc*.

9. The main tendencies of the legal regulation of the state language
policy in Ukraine are: a) the legislator's desire to reach consensus, a
public compromise between the establishment of the Ukrainian language
as the state one, on the one hand, and regional and minority languages, on
the other hand; b) recognition of the right of every person belonging to a
national minority to study the language of this minority; c) efforts to
ensure the language differentiation of the education system; d) the desire
to maintain the dynamic balance of interethnic relations, prevent ethnic
conflicts, strengthen statehood, democracy, and ensure the socio-political
unity of Ukrainian society; e) preservation of interethnic peace and
tolerance, application of flexible, regionally differentiated approaches; e)
awareness of the challenges of globalization in terms of the formation of a
multicultural society in Ukraine. These tendencies confirm the well-
known thesis: modern state-building processes are impossible beyond
further regulatory and legal strengthening the constitutional status of the
Ukrainian language as the state one.

SUMMARY

The essence, the basic principles and tasks of the state language
policy in Ukraine, the tendencies of its legal and regulatory support and
development are substantiated. Based on the national traditions of state
formation, on European experience, the main ways of harmonizing
linguistic relations by means of legal and regulatory support of the status
of the Ukrainian language as the state one, on the one hand, and of
regional and minority languages, on the other hand, in accordance with
the established provisions of the polylinguistic language model are
considered. Emphasis is laid on the consolidation potential of the
Ukrainian language as the state one, on the possibilities of its realization
as a means and resource of social changes, the determining factor and the
main feature of the identity of the Ukrainian nation, on the maintenance of
territorial integrity and national security, unity of society, on the
formation of a positive language image of Ukraine in the European and
world political and legal space.

>3 YkpaiHchka mpaBoBa JyMKa B giacriopi / Mana eHnmkionemis eTHoaep)kaBo3nasctea / HAH Ykpainu.
In-T nepxasu i mpaBa im. B.M. Kopenrkoro; Peakon.: FO.I. Pumapenko (Bign. pen.) Ta in. — K.: JloBipa:
T'enesa, 1996. — 942 c.
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THE DIRECTIONS OF IMPROVEMENT
OF NATIONAL LEGISLATION: FROM THE COMMAND-
CONTROLLED SYSTEM TO THE MODERN DEMOCRATIC
SOCIAL LAW-GOVERNED STATE

Petkov S. V.

INTRODUCTION

After proclaiming independence in Ukraine' the period of large-scale
reforms began, which was supposed to be completed by the
transformation of the Soviet-pattern Ukraine into the European state.
Having adopted the Constitution of Ukraine in 1996, the reformative
efforts to introduce human centered ideology gained an additional
impulse. Article 5 of the Constitution of Ukraine stipulates that “the
bearer of sovereignty and the only source of power in Ukraine is the
people. People exercise power directly and through the bodies of state
power and local self-government”, and Article 6 of the Constitution of
Ukraine stipulates that “state power in Ukraine is exercised on the basis of
its division into legislative, executive and judicial”®. Just in order to bring
the state power in Ukraine in the compliance of its actual state (with the
remained elements of the Soviet system) with the legal state (enshrined in
the Constitution of an independent Ukraine), the administrative reform
was initiated in 1998. In fact, it should have become the basis for
reforming not only administrative legislation, but also the entire public
law in Ukraine.

The Constitution of Ukraine laid the basis for the development of
Ukraine as a highly developed, legal, civilized European state with a high
standard of living, culture and democracy, in which the principle of the
supremacy of law acts and all public relations are based on legal orders.
Article 3 of the Constitution of Ukraine stipulates that “human rights and
freedoms and their guarantees determine the content and orientation of the
state. The state is responsible to a person for its activity. The assertion and

'TMpo nporonomenns Hesamexmocti Ykpainm : IlocramoBa Bepxosmoi Pagu Vkpaimcekoi PCP
[Enextponnwmii pecypc]. — Pexxum goctymy: http://gska2.rada.gov.ua/.
? Koncruryuis Ykpainu / Bitomocti Bepxosroi Pamu Vpainn. — 1996. — Ne 30. — Cr. 141.
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guarantee of human rights and freedoms is the main duty of the state””.

The basis of democratic development is the person’s responsibility
towards society, and the state towards citizens.

So, is it a true state in our country if we talk about an average citizen?
If during the collapse of the Soviet Union in the early 1990s, Ukraine
claimed to be a country in the top ten of the most developed countries in
the world, and now the irresponsible national and foreign policy carried
out by the authorities led to a decline in the economic development, an
increase in the amount of external debt, and the impoverishment of the
population. Corruption in the state apparatus has led to the loss of
territories, the emergence of armed conflicts, and state property theft. The
genocide has begun against Ukrainian people, who in accordance with
Article 5 of the Constitution of Ukraine are “the bearer of sovereignty and
the only source of power”. In 1993, the population of Ukraine made
52.2 million people, now it is 42.8 million people. If in 2014 the number
of births made 314 255, then in 2015 it was 273 884 newborns. Thousands
of Ukrainians go abroad in search of a better life outside of the
Motherland.

1. Systematization and Codification of Ukrainian Legislation

is the Basis for Democratic Changes

We can no longer ignore the actual state of things. And this state is
characterized by the negation of elementary axioms of the law theory. We
are currently in a state of collapse and disintegration characterized by such
terms as “legal nihilism of citizens”, “irresponsibility of officials”,
“insignificance of legal norms”, “helplessness of civil society”, etc.

The structuring of legislation is a guarantee of its implementation
effectiveness. The division into legislation branches and sub-branches, the
internal structure of norms must be clear, transparent and unified,
regardless of the legal relations regulated by it, so, it must be algorithmic.
During the formation and operation of mono-structural Soviet legislation
(without division into the legislation of public and private law) there was
a chaotic accumulation of laws and by-laws, which created a situation in
Ukraine when ordinary citizens, entrepreneurs could not work in
accordance with the current legislation due to the complexity and non-
transparency of the state regulation. Finally, legislation and the

3
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bureaucracy hamper the development of the state. As a result, legislation
and bureaucratic apparatus hinder the development of the state.

Traditionally, the main criterion for the unification of administrative
and legal norms and their distribution in structural units is the subject of
legal regulation®. According to this, the system constructed provides for
separation of legal institutions, united into the general, special and
specific parts of administrative law. The general part of administrative law
includes norms (including legal principles) that are in force in all fields of
organization and functioning of public administration. So, it unites the
most typical, general things in the legal regulation of the filed mentioned.
A special part of administrative law is the norms governing the provision
of administrative public order. A special part of administrative law is an
administrative delinctology.

At present the system of administrative law can be represented as
follows.

The general part of administrative law — the essence of administrative
law defines: the conceptual framework; object of administrative law;
administrative-legal relations; principles of state administration; legal
status of administrative law subjects; social agreement; administrative-
legal method; forms and functions; administrative law norms>.

The special part of administrative law — the administrative activity
defines: administrative-legal regimes (public emergency, state of martial
law, customs, etc.); administrative services; state service; disciplinary
responsibility; protection of the rights of citizens; administrative
enforcement; administrative proceedings.

Special part of administrative law — administrative delictology
defines: administrative responsibility; administrative misconduct;
counteraction to misconduct committed by officials; composition of
administrative misconduct; proceedings in cases of administrative
misconduct; the status of a public servant; system of supervisory bodies.

In Ukraine the issues of administrative reform went beyond the
theoretical work long time ago and gained practical — political, scientific,
and social — relevance. After the proclamation of Ukrainian independence,
there was a period of wide-ranging reforms that had already started during

* Ocranenko O.. AxminictpatuBHe mpaBo : : Hapd. moci6 / O.1. Ocranenko, 3.P. Kicine, M.B. Kosaxis
ta iH. — K. : [IpaBoBa €xHicts, 2008. — 536 c.

> BacumbeB A.C. AIMHHHCTpaTHBHOE mpaBo YkpamHbl: (OGmas dwacte ) : yueb.mocoGue /
A.C. Bacuibes . — 2-¢ m3x1 . — Xapkis : Omucceit, 2001 . — 287 c.
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the Soviet Union existence®. Together with adoption of the Constitution of
Ukraine in 1996 the reformative efforts gained an additional impulse’.

The coverage of the administrative law subject under modern
conditions requires a detailed analysis of the achievements of the legal
science in general. Recognizing the changes in legal science that have
taken place and is taking place in recent years, we emphasize that
jurisprudence as a science does not perform, as it would be desirable for
politicians of the past and present, the role of servants in the state, but vice
versa, by means of legal mechanisms, adjusts the activity of the state and
directs society development. But unfortunately, in a situation where
society and public institutions replace the spirit of law with the letter of
law, when distorted morality becomes the basis for criminal activity, the
law of a particular country also loses partially its true form and meaning.
Formulas and algorithms that are basic in the law theory, regardless of the
society structure, where the law exists, are unchanged. Studying the
fractal structure of law and introduction of ideas into practical activity are
an urgent task of the present.

The systematization of Ukrainian legislation, in fact, is the first step
in bringing it to the international standards. Actually, work must be
carried out in two directions: the external and internal structuring of
legislation.

The external structuring of legislation consists in bringing to the
logical construction of the legislation branches and harmonization of the
national legislation with the international law.

The first step in such work is systematization of legislation, creation
of electronic databases of legal acts in accordance with socio-economic
areas’. Analysis of normative-legal acts to detect duplication in them,
collisions, gaps and, consequently, the cancellation of those acts that do
not comply with the provisions of the current legislation.

This task can not be carried out without transferring norms from one
normative legal act to another. At the same time, attention should be paid
to the fact that there is already a tendency towards the division of public
relations into areas and their respective normative — legal regulation.

®IIpo nporomomenns HesamexHocti Ykpainw : IlocramoBa Bepxosroi Pagm Vkpaimcekoi PCP
[Enextponnwuii pecypc]. — Pexxum noctymy: http://gska2.rada.gov.ua/.
Koncruryuist Ykpainu // Binomocti BepxoBroi Panu Ykpainu. — 1996. — Ne 30. — Cr. 141.
® Konmomoens T. O. AxminictpatuBre npaBo Ykpainu. Axagemiunmii kype : miapyd. / T. O. Konomoers. —
K. : IOpinkom InTep, 2011. — 576 c.
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Already there was a transfer of norms from the Code on Administrative
Offences of Ukraine to the Customs Code of Ukraine. But now
misconduct is called administrative and customs law violation, while it is
about customs misconduct.

Transfer of norms is the transfer of a legal norm or group of legal
norms from one normative legal act to another in accordance with the
subject of legal regulation. A transfer may take place between normative-
legal acts of different levels. The criterion of transfer activity in the law
should be the domain of public relations, in which the relevant legal acts
carry out regulation (the subject of legal regulation). At present, such
transfer is necessary; it will give an opportunity to avoid collisions,
duplications and significantly reduce the number of regulatory acts
governing the legal relations in various domains of public life.

Similarly, it is necessary to transfer the norms governing
responsibility for misconduct contained in the Code on Administrative
offences of Ukraine to other current codes:

Customs Code of Ukraine dated March 13, 2012 Ne 4495-VI [/
Bulletin of the Verkhovna Rada of Ukraine. — 2012.— Ne 44-45, Ne 46-47,
Ne 48. — Art. 552;

Code of Mineral Resources dated July 27, 1994 No. 132/94-BP //
Bulletin of the Verkhovna Rada of Ukraine. — 1994. — Ne 36. — Art. 340;

Land Code of Ukraine dated October 25, 2001 No. 2768-111 //
Bulletin of the Verkhovna Rada of Ukraine. — 2002. — Ne 3-4. — Art. 27,

Water Code of Ukraine dated June 06, 1995, No. 213/95-BP //
Bulletin of the Verkhovna Rada of Ukraine. — 1995. — Ne 24, — Art. 189;

Air Code of Ukraine dated May 19, 2011 No. 3393-VI // Bulletin of
the Verkhovna Rada of Ukraine. — 2011. — Ne 48-49. — Art. 536 etc.

The final goal of the transfer is to construct a legislation holistic
system with a branch internal structure.

The branch of legislation should strive to the maximum
simplification that is the cancellation of normative-legal acts duplicating
each other; replacement of several acts regulating similar legal relations
with one, general; uniting several legal acts on related legal relations into
one. It is reasonable when one communicative code regulates public
relations in a certain area. Such structure of the legislation system does
not create any contradictions. It is simple, understandable, and consistent
with the axioms of the law theory and sociology.
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A clear hierarchy of laws and regulations will provide an opportunity
to optimize the national legislation system.

Legislation is nothing but formal rules of law. Therefore, the
specialists pay very careful attention to the internal structure of legal
norms. In the law theory, formed over the past three millennia, at a
scientific level, tested by the time and practical work of generations of
lawyers, a number of rules have crystallized, as well as presumptions and
principles that can be regarded as axioms of law.

The axioms of law are connected with each other and in a certain
configuration are formed in the theorems. At the scientific level, their
material manifestation is views, concepts, scientific approaches, and
scientific schools. In the social sense, they have the form of institutions,
regimes, branches of legislation. In the law-regulatory and law-
enforcement area, they are manifested in the form of norms, laws, codes
and legal systems. The interdependence and mutual influence of these
manifestations is undoubted.

The basis of the legal system is, certainly, an idea. The idea of the
supremacy of law is the basis of legal understanding, the right to creation
and law enforcement. Justice is the key stone of relations in society
manifests itself at all levels of social structure, it is genetically perceived
by every person at the mental level. And it must manifest itself in all
manifestations of law starting from a certain legal norm and up to the
whole system of legislation.

The law theory emphasizes the importance of three-element
construction of the legal norm (hypothesis, disposition, and sanction), the
unity and interaction of their parts. The construction of legal norms must
include the mandatory presence of all three elements in one legal act. This
approach ensures the logic and completeness of legal regulation,
simplifies law enforcement and reduces the degree of overregulation of
social relations, since there is no need to “multiply” numerous by-laws.

It should be reminded that the legal norm does not necessarily have
to be contained in one (individual) article of the normative-legal act. The
hypothesis, and sometimes the disposition may be in one part of the law
or by-law, and the sanction — in another, for example, in a separate section
“Responsibility in the field of ...” However, in overwhelming majority,
the legal norm must be within one normative legal act. And with only a
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few exceptions, when there is a necessity to take into account specific
legal relations, one can use blanket norms.

This way, the structure of the communication code must include the
following parts:

General part (general provisions — terms used, rules of conduct in the
socio-economic field);

Special part (substantive norms — misconduct and sanctions for their
commitment);

Specific part (peculiarities of proceedings in cases on misconduct in
the socio-economic field exactly, regulated by the communicative code).

In a series of monographic studies and handbooks, the authors
identify the branches of legislation with branches of law. And on the basis
of the normative acts analysis they come to the conclusion about the
existence of economic-administrative, financial-administrative and even
administrative-land law. In particular, the emergence of financial law was
due to constitutional, administrative, private law and economic science.

Financial law regulates relations in the field of financial activity of
the state, first of all, activities on accumulation and distribution of funds,
constituting the national income of the state. The administrative-legal
method is applied to regulate the relations arising here. However,
financial law is recognized as an independent branch, since the regulation
of the mobilization, distribution and use of funds in the public interest is
of great importance and it has some specific features. Thus, when it comes
to the distribution of finance — this is financial law; when it is about the
work organization of state financial bodies — this is administrative law.

The inevitable European integration of Ukraine predetermines
decisive actions within the state to bring the current legislation in
compliance with the international standards for the protection of human
and citizen rights and freedoms in relations with the state. Increasing the
responsibility of public authorities for the efficiency and integrity of
providing administrative services is a requirement of modern Ukrainian
society, a condition for the statehood maintenance and one of the
fundamental principles of the administrative-legal reform initiated by the
relevant Concept in 1998.

The result of internal and external structuring should be legislation
that meets all the canons of norm-making techniques with minimal use of
blank and reference norms. The only algorithm of the “whole” is repeated
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in all its “parts”. Thus, the effect of self-regulation of the legal regulation
system is achieved as the most objective, apolitical and theoretically
verified format. A clear hierarchy of normative acts, the compliance of the
Codes not only with the form but also with the content that they include,
will contribute to the effective implementation of the principles enshrined
in the Constitution of Ukraine.

1. The Concept of Administrative Law Reform
Is the Basis for Public Law Development in Ukraine

The ideological foundations of the Soviet system of law failed to
meet the requirements of the time. A hierarchical approach to constructing
administrative law as a branch of law that covers all areas of public life
was false. The degeneration of law in the strict management of society
through the use of power orders and administrative penalties led to a
complete collapse and decline of the country. And today’s reception of
Soviet law, manifested in the scientific, educational, law-making and law-
enforcement areas, impedes the construction of civilized civil relations.

Among the number of reasons for such conditions is an imperfect
legal system in Ukraine, created during the Soviet period of the state
existence, that is, the reception of Soviet law, which, at the time of its
formation in the early 20s of the 20th century, categorically abandoned
civilization achievements in constructing its own legal system. So, Soviet
law served the administrative-command system of state administration
and fully met the needs of society of that time for 70 years. In the Soviet
Union, an attempt was made to invent the “other law”, based on party
ideology that was above the law, and the state regulated all areas of public
life. In such a totalitarian system, law not only lost its natural integral role
as the regulator of public relations, but also turned into an instrument of
influence of state power on citizens (to be exact, groups of party
functionaries who usurped power and created a hierarchical bureaucratic
pyramid). At that time, the average person had a feeling that the state fully
met their needs. A person was dissolved in the state, ceasing to be an
individual.

Soviet legal scholars rejected the civilization achievements of the
philosophy of Roman law, even in the very changed form in which it
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existed in Eastern Europe®’. The division of civil law into public and
private one was considered to be mistaken. The law could only be public
and responsibility was the response to violation of the rules established. If
the violation of law was significant — it led to criminal responsibility, if
insignificant — then to administrative one. All other relations between
citizens were recognized as civil relations. Such a simplified system led
not only to a misunderstanding of law as a system, but to distortion of its
essence in the minds of citizens, the appearance in legislation of twisted
norms on the responsibility for collecting spikes or for doing karate.

Today, not only the norms and laws adopted in Soviet times, but also
the approaches to the law have remained in force. The imperfection of
legal norms was, first of all, used by those sectors of society in which
power levers were concentrated. Under these circumstances, corruption,
“telephone law”, “white-collar crime” became an obstacle to all social
transformations, and, accordingly, those factors brought to nothing all the
innovation changes. The administrative responsibility of ordinary citizens
for minor acts in the face of total neglect of law orders by the power
representatives and local self-government bodies caused legal nihilism
and degradation of society. The absence of clear division of public and
private relations, inconsiderate borrowing of legal norms in the imperfect
post-Soviet social system led to the lack of a single interpretation of legal
norms.

The reception of Soviet law manifests itself in outdated conceptual
approaches, mummification and reanimation of insignificant norms, and
the use of regressive approaches in education. And all this, multiplied by
total corruption, leads to extremely negative consequences in the life of
society. At present, “new” ways to revive the norms and approaches to the
rule of law in the field of public administration lead to further deepening
of the crisis phenomena in society.

What should we do when the Soviet model of the legal system and
the legislative system is out of date, and the modern model no longer
corresponds to either this outdated or the classic European model, and
most essentially — does not meet the current realities of our life? How to
get out of the dead end, where branches of law and branches of legislation
conflict with each other? What should be done in a situation where the

® Migonpuropa O.A. PumMchbke mpaso : miapyunuk / O.A. ITizonpuropa, €.0. Xapuroros. — K. : FOpinkom
Iuarep, 2007. — C. 103.
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branches of power have “atrophied” and ‘“knitted” together and the state
tree itself is no longer nourished by the juices of people’s sovereignty, but
turns into “twists”, not capable of normal life in accordance with the
Constitution, international standards and universal human values? Of
course, each specialist may give their own recipes; we will consider the
legal aspect of the issue. Law is a cementing, consolidating substance
without which the state can not exist.

The main task that both legal science and legislative and executive
bodies face is the comprehensive, reasonable and consistent revision of
legislation, bringing it to the modern European standards. In our opinion,
one should, firstly, adhere to the postulates and the axioms of law, both
during norm-making and law enforcement; and, secondly, ensure the
maintenance of those achievements of social protection, which were
received, including during the Soviet period of the history of the state,
based on the legal traditions of Ukrainian people. State and citizen have
both rights and obligations to each other. Harmonization of legislation is
the first step towards civil society.

The role of the Constitution in the implementation of administrative
reform is decisive, since the Constitution of Ukraine itself requires the
adoption of a number of new laws on the public power functioning as for
bringing it in compliance with the norms of the Basic Law of the effective
administrative legislation, development of the administrative justice
institute, and development of a new administrative and legal practice by
the administrative apparatus, which would put a person as the highest
constitutional social value in the state in the center of attention of both
executive bodies and the entire mechanism of public administration™.

The provision of Article 6 of the Constitution on the clear division of
three branches of power, namely, legislative, executive and judicial power
with a transparent mechanism of constraints and balances must be
recognized as the axiom. The role of the executive power branch should
be focused on the administration of executive and regulatory activity,
which involves, among other things, the removal of unusual function of
norm-making. It is about creating new mandatory rules of conduct, which
are actively produced by the executive power branch today, sometimes
replacing or changing the essence of the current legislation.

1 Kammo B.M. Jlesiki mpo6aemu aamimictpatusroi pedopmu B Yipaini / B.M. Kammo // JlepxkasHo-
mpaBoBa pedopma B YkpaiHi : MaTep. MbKHap. HayK-IpakT. KoH(. — K. : [H-T 3axoHomaBcTBa BepxoBHoi Pamn
VYxpainu, 1997. — C. 218-220.
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We emphasize that the branches of power in no way should be
crossed with each other, complement each other and influence one
another. In fact, they must be a system of counterweights and constraints.

In this system, the people should create (elect) both legislative power
(deputies of all levels) and executive power through elections (the heads
of local authorities directly and central government authorities through
deputies, to whom they delegate powers) and, of course, judicial power
(electing by a direct vote of judges for administration of justice within the
specified time). In this case, justice as the highest social value, manifested
in the old saying “the law is strict, but this is the law”, will be understood
and acceptable to every member of society.

In Soviet law, the Code on Administrative Offences of Ukraine
played the role of the system-forming law. Legal norms regulating
relations in various socio-economic domains were contained in various
acts, mostly by-laws (regulations, rules, instructions, orders, and even
letters or teletype messages).

The immediate beginning of the administrative reform in Ukraine
was adoption of the Presidential Decree “On the State Commission for the
Conduct of Administrative Reform in Ukraine”™" dated 02.10.1997
Ne 1089. The very concept of administrative reform was approved by the
Decree of the President of Ukraine dated 22.07.1998 Ne 810/98% In
general, this concept defined the strategy and organizational and legal
principles of reforming the system of state administration, the stages of
administrative reform implementation. The State Commission has
managed to prepare a document that envisages the creation of a more
efficient apparatus of state administration, laying the basis for reforming
the civil service and administrative-territorial organization of Ukraine.

Administrative reform includes three important components:

— Number one is the reform of the system of state administration,

— Number two is the reform of legislation,

— Number three is the reform of administrative law.

To achieve the goal of the administrative reform the following tasks
were defined during its conduct:

e Formation of the effective organization of executive power at both
central and local levels of governance;

! Konrermis agminictparuBroi pedopmu B Vrpaiui. — K. : JIBITI Minnaykn Vipainu, 1998. — 62 c.
2 TIpo 3axomm 110710 BIpOBaKeHHs agMiHicTpaTHBHOI peopmu B YVipaini : Ykas Ipesunenta Ykpainnu
Bix 22.07.1998 p. Ne 810/98// Odinirinuii Bichuk Ykpainu. — 1999. — Ne 21. — C. 32.
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e Formation of a modern system of local self-government;

¢ Introduction of a new ideology of the executive and local self-
government functioning as activities to ensure the implementation of
rights and freedoms of citizens, the provision of state and public services;

e Organization of civil service and service in local self-government
bodies on the new principles; creation of a modern system of training and
retraining of administrative personnel;

e Improvement of the administrative-territorial system.

Codification has become one of important parts of the legal reform in
Ukraine as a way to systematize legal acts. Adoption of the codified
normative acts was carried out by means of processing and compilation of
legal norms in logically agreed normative legal acts that govern a certain
field of public relations at the branch level systematically and in full:

e 2002 (came into force on 01.01.2004) — The Customs Code of
Ukraine (Bulletin of the Verkhovna Rada of Ukraine, 2002, Ne 38-39,
p. 288); 2012 — a new version of the Customs Code of Ukraine (Bulletin
of the Verkhovna Rada of Ukraine, 2012, Ne 44-45, No 46-47, Ne 48,
Article 552);

e 2005 — The Code of Administrative Legal Proceedings of Ukraine
(Bulletin of the Verkhovna Rada of Ukraine, 2005, Ne 35-36, Ne 37,
Article 446);

e 2011 — The Tax Code of Ukraine (Bulletin of the Verkhovna Rada
of Ukraine, 2011, Ne 13-14, Ne 15-16, Ne 17, Article 112)

became the stages of administrative law reform.

In 2010 the wide-scale reformation of the system of executive power
bodies was started."® First of all, it was proved by the adoption of the
Presidential Decrees “On Optimization of the System of Central
Executive Power Bodies”* on 09.12.2010 Ne 1085/2010 and “The Issues
of the Optimization of the System of Central Executive Power Bodies™"
dated 06.04.2011 Ne 370/2011, as well as adoption of the Laws “On

3 Komsiok A.T. HampsiMKke PO3BHTKY a[MiHICTPAaTHBHOrO mpaBa YKDAiHH B KOHTEKCTi IPIOPHTETHOrO
3abe3nedeHHss npaB i cBoOox moanHM 1 rpoMansHuHa [Enexrponnmii pecypc] / A.T. Komsiok. — Pexum
noctymy: http://www.nbuv.gov.ua/.

[Ipo onTHMi3allilo cUCTEMH IIEHTPAJIbHUX OPTaHiB BUKOHABYOI Biamw : Yka3 IIpesunenta Ykpainu Bix
09.12. 2010 p. Ne 1085/2010 [Enexrponnuit pecypc]. — Pexxum moctymy: http://zakon3.rada.gov.ua/laws/show/
1085/2010.

Y Muranus ontumisanii cucremu LEHTPAJIIFHIX OpraHiB BUKOHAaBYOI BIaau : Yka3 [Ipesunenta Ykpainu
Big 06.04.2011 p. Ne 370/2011 [Enexrponnuit pecypc]. — Pexum mocrymy: http://zakon3.rada.gov.ua/laws/
show/370/2011.
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Central Executive Power Bodies” on 17.03.2011 Ne 3166-VI*, “On the
Cabinet of Ministers of Ukraine” on 27.02.2014 Ne 794-VI1*',

Today we have the Strategy for Sustainable development “Ukraine —
2020” approved by the order of the President of Ukraine on 12.01.2015
Ne 5/2015™, defined the reform of state administration, namely, the
construction of transparent system of state administration, the creation of
state service professional institution, its efficiency provision as a goal of
the primary reforms. The result of the reform implementation should be
creation of an efficient, transparent, open and flexible state administration
structure with the use of the latest information and communication
technologies (e-government) capable of producing and implementing a
coherent state policy aimed at sustainable social development and
adequate response to internal and external challenges.

Today, many things have already been done. The various types of
central executive bodies (ministries, state committees and central
executive bodies with special status) are classified and regulated, it is
determined that the ministry is the supreme body in the system of central
executive power bodies. Significant steps were also taken in improving
the civil service system, revision of the administrative and territorial
structure of the state; measures were taken to strengthen the guarantees of
local self-government, and adopted a program of its state support.

The Strategy for Sustainable Development “Ukraine-2020” has given
an equal priority to the reform of state administration as well as
decentralization of power. Such step should re-structure the relations
between the state and society, changing their vector. The autonomy of
local self-government and the completeness of power in solving local
issues, self-sufficient administrative-territorial units and budget autonomy
generate the illusion of such desirable freedom. Freedom from state
interference, arbitrariness of officials, exaggerated fiscal policy.

CONCLUSIONS
The large-scale administrative-legal reform conducted within the
reasonable terms may finally trigger the mechanism of state

® TIpo uentpanbmi opranm BuKOHaBUOi BmaaM : 3akoH Ykpaimu Big 17.03.2011 p. Ne 3166-VI //
BinomocTi Bepxosnoi Pagu Ykpainu (BBP), 2011, Ne 38, ct. 385.

" TIpo KaGiner Minictpis Vkpainn: 3akon Ykpaiuu Bix 27 motoro 2014 poxy Ne 794-VII // Bigomocri
BepxosHoi Pagn Ykpainu (BBP), 2014, Ne 13, cT. 222.

¥ TIpo Crpareriio cranoro possutky «Yxpaina — 2020» : Vka3 Ipesunenrta Vipaiuu Big 12.01.2015 p.
Ne 5/2015 [EnextpoHnuii pecype]. — Pesxxum noctymy: http://zakon5.rada.gov.ua/laws/show/5/2015.
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administration of a new pattern, namely, the mechanism of administration
of democratic law-governed and social state.

It is necessary to go through the following stages:

e To define clearly the subject, methods and the system of
administrative law and to clear it up from relations that are unnatural to it;

e To systematize administrative law in accordance with the subject
of administrative law defined, releasing it from legal norms of other
branches;

e To consolidate the status of self-government administrative bodies
by legal norms, taking into account the distribution of powers.

The steps to bring Ukrainian legislation to the world standards should
take place in a complex and coordinated manner and avoid creating
additional conflicts in the national legal system. The transparency of this
process should be ensured by extensive discussions with the public as well
as scientific community and popularization of law-making actions of
authorities among the people.

The proposed approach should create a theoretical basis for creation
of a system of normative-legal acts in the field of responsibility for public
misconduct. In accordance with the hierarchy of normative legal acts, the
construction of this system should go from the Basic law, covering the
basic principles, concepts and stages of proceedings in cases of public
misconduct. In the future, laws and by-laws adopted in compliance with
the provisions of the Basic law will require technical improvements in
compliance with the requirements of norm-making techniques and
international standards.

SUMMARY

The article describes the directions of improvement of national
legislation in Ukraine. The Constitution of Ukraine laid the basis for the
development of Ukraine as a highly developed, legal, civilized European
state with a high standard of living, culture and democracy, in which the
principle of the supremacy of law acts and all public relations are based
on legal orders.

The steps to bring Ukrainian legislation to the world standards should
take place in a complex and coordinated manner and avoid creating
additional conflicts in the national legal system. The transparency of this
process should be ensured by extensive discussions with the public as well
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as scientific community and popularization of law-making actions of
authorities among the people.

The proposed approach should create a theoretical basis for creation
of a system of normative-legal acts in the field of responsibility for public
misconduct. In accordance with the hierarchy of normative legal acts, the
construction of this system should go from the Basic law, covering the
basic principles, concepts and stages of proceedings in cases of public
misconduct.
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FORENSIC EXAMINATION ON INTELLECTUAL PROPERTY
AS AN INSTITUTE OF PROTECTION OF CRITICAL
INFRASTRUCTURE IN UKRAINE:

GENESIS, CONCEPT AND SYSTEM

Fedorenko V. L.

INTRODUCTION

The development of modern states implies the effective protection of
their rights to intellectual property®. After all, these objects today are no
less important indicator of the country’s economic, social, cultural and
spiritual potential than its financial resources or minerals. It is not in vain
that the key to the development and prosperity of the intellectually
inherent economies of most of the member states of the European Union,
the USA, Japan, Singapore, South Korea, and others became the most
developed systems of administrative and judicial protection of the right to
objects of intellectual property rights in the 21st century.

For Ukraine, the problem of developing and improving an effective
system of protection of rights to intellectual property objects is, on the one
hand, the issue of preserving and increasing the domestic intellectual
capital, a kind of ‘intellectual matrix’ of Ukraine’s critical infrastructure,
and on the other hand a narrative for European integration through the
implementation of the provisions of the Agreement on the association of
Ukraine with the EU and other international obligations of our state in the
field of protection of intellectual property. It should be noted that despite
the known shortcomings in the field of law-making and enforcement
practice in protecting the rights to intellectual property objects in Ukraine,
Ukraine’s successes in this area are also prominent and promising. In
particular, in the years 2002-2019, the forensic examination on intellectual
property has been established and developed. It is not analogous in most
countries of the world. In 2019, the Supreme Court on Intellectual
Property will begin its work; a number of initiatives supported by the
public have been introduced to the Parliament, which should improve the

! Fedorenko W. Udziat ekspertow sadowych w ochronie praw wiasnosci intelektualnej na Ukrainie i za
granicg / W. Fedorenko // Nowe wyzwania i rozwigzania w europejskim systemie ochrony praw cztowieka.
Red. naukowa J. Jaskiernia, K. Sprzyszak. — Torun: Wydawnictwo Adam Marszatek, 2018. — S. 510-512.
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existing legislation on the protection of copyright and related rights,
inventions and industrial designs, etc.
1. The concept and genesis of forensic examination
of objects of intellectual property rights

The right to intellectual property was first laid down in English by
the Statute of Queen Anne (1710). According to it, it was forbidden to
print and reprint books without the consent of the authors and set a
14-year term of copyright protection. In 1774, this provision was
implemented by the court in the decision on the Donaldson vs. Beckett
case, which protected the 14-year copyright term of Donaldson®.

Centuries later, the right to intellectual property was secured in the
Constitution of the State of Massachusetts in 1789. Its provisions have
regulated that ‘there is no property that belongs to a person more than
that which is the result of its intellectual work’. Similar provisions were
also found in the constitutions of the former European countries like
Denmark, Norway, Prussia, Saxony, and others®.

The very category of ‘intellectual property’ was first introduced in
general use in 1850 by Libertarian L. Spooner (1808-1887) only*. And the
consolidation of the legal regime for the protection of intellectual property
at the international level took place several decades later. Thus, in 1883,
intellectual property was enshrined in one of the first international treaties
in this area in the Paris Convention for the Protection of Industrial
Property’, and in 1886, in the Berne Convention on the Protection of
Literary6 and Artistic Works, which operates today, with the latest changes
in 1979°.

Over time, the provisions of international treaties on the protection of
the right to intellectual property, first of all a copyright, were embodied in
the end of 19th — at the beginning of the 20th century in the legislation of
many European countries. In particular, the Austrian Copyright Act for
literary and artistic works and photographs of December 26, 1895 and the

2 Beremn T. COOGCTBEHHOCTb 1 mporBeTraHue : ypokn wuctopum / Tomm bBeremn ; mep. ¢ aHrm
B. IMunackepa. — M. ; Yenssounck : Commym, 2018. — C. 353.

¥ Oxopona inTenexTyansHOi BracHocTi B Yipaini / C.O. Jlosruit, B.O. XKapos, B.O. aituyk Ta in. — K. :
Dopym, 2002. - C. 5.

* Berenmn T. CoGCTBeHHOCTh M mpomBeTanme : ypoku ucropum / Tomm beremr ; mep. ¢ aHrm
b. ITunckepa. — M. ; Yensiounck : Coupym, 2018. — C. 351-353.

® [lapusbka KOHBEHIIisI PO OXOPOHY MPOMHKCIOBOI BiacHocTi Bix 20 Gepesns 1883 poky (yxp/poc) //
3i0paHHsl YMHHUX MIDKHApOAHUX noroBopiB Ykpainu. — 1990. — Ne 1. — Cr. 320.

® BepHchka KOHBEHISI PO OXOPOHY JHTEPATYPHHX i XymoXkHix TBOpiB : KomBeHuis, MixHapoxHmii
JOKyMeHT Bif 24 munHs 1971 poky // 3i0paHHsS YMHHHUX MDKHApOJHUX A0roBopiB Ykpainu. — 2006. — Ne 5/
Knwura 2 /. — Cr. 1247.
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Russian Copyright Act of March 20, 1911 were in force in the Ukrainian
lands that were at that time part of the Austro-Hungarian and Russian
empires’.

In its comprehensive distribution, the category ‘intellectual property’,
in the modern sense, was received in the second half of the 20th century
only. So, Part 2 of Art. 27 of the Universal Declaration of Human Rights
(1948) stated that ‘Every person has the right to protect his moral and
material interests, which are the result of scientific, literary or artistic
works of which he/she is the author’®. That is, the Declaration approved
and guaranteed the human right to own and use the results of its
intellectual and creative activity as an important component of the
‘universal ideal’ of human rights.

Respect for property rights, as one of the fundamental human rights,
and scientific and technological progress, helped to recognize and
consolidate in the International Covenant on Economic, Social and
Cultural Rights (1966) as the human rights of using the results of
scientific progress and apply these results in practice, as well as enjoy the
protection of moral and material interests arising in connection with any
scientific, literary or artistic works to which they are the authors (Art. 15
of the Covenant)®.

In the following 1967, the Convention on the Establishment of the
World Intellectual Property Organization (WIPO) was adopted. The
activities of WIPO and individual states of the world (Great Britain, USA,
France and Switzerland, etc.) contributed to the implementation of the
Convention’s intellectual property rights protection mechanisms. First of
all, copyright law. Thus, in 1971 and 1979, the contracting parties, who
were ‘inspired by the same desire to protect as effectively and equally as
possible the rights of authors, their literary and artistic works,” Were
updated by the Bern Convention on the Protection of Literary and Artistic
Works'.

’ Prawo wlasnosci intelektualnej / Red. naukowa J. Sienczyto-Chlabicz. Seria Akademicka. — Warszawa:
WoltersKluwer, 2015. — S. 34.

® SaranbHa sexnaparis pas TIOIMHM : PUHAHATA Ta IPOTOIONIEHa pe3omomieio ['enepanbuoi Acambei
OOH Bin 10 rpyznns 1948 poky Ne 217 A (III) // Odiniitanii BicHuk Ykpainu. — 2008. — Ne 93. — Cr. 3103.

MixHapoaHHH MaKT TPO E€KOHOMIiuHi, comiaibHi 1 KyJIbTYpHI TipaBa Big 16 rpymHs 1966 poky :

patudikoBanuii Ykazom IIpesunii BepxoBuoi Pagm YPCP Bim 19 rpymas 1973 poxy Ne 2148-VIII //
MexayHaponHbsle akTel O mpaBax denoBeka. COopHHMK mokymeHToB. — M. : HOPMA-UH®PA-M, 1998. —
C. 44-52.

10 Beprchka KOHBEHIS PO OXOPOHY JITEPATYPHHX i XymOXKHiX TBOpiB : KomBeHIis, MiHapoxHuii
JnokymeHT Bif 24 ymnus 1971 poky // 3iOpaHHS YMHHHMX MDKHapOJIHHX JOroBopiB Ykpainu. — 2006. —
Ne 5 /Knwra 2 /. — Cr. 1247.
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International standards in the field of the establishment and
protection of intellectual property rights are now embodied in the
Constitution and laws of Ukraine. In particular, Part 1 of Art. 41 of the
Constitution of Ukraine states: ‘Everyone has the right to own, use and
dispose of his property, the results of his/her intellectual and creative
activity’*".

The right of intellectual property, its objects and subjects, the
grounds for the emergence, change, termination and renewal, property
rights and personal non-proprietary rights to intellectual property objects,
the forms of use of these objects, as well as cases of lawful use, without
the consent of the author (creator), etc., are regulated by the Civil Code of
Ukraine (Art. 433-448 and others), the Laws of Ukraine On Copyright and
Related Rights, On the Protection of Rights to Trademarks for Goods and
Services, On Protection of Rights to Inventions and Utility Models, On
the Protection of Rights to Industrial Designs, and other Acts of the
Legislation in force' " 14 1 1¢

The norms regulating relations in the field of intellectual property
rights, as stated in the Decree of the Plenum of the Supreme Economic
Court of Ukraine dated October 17, 2012, No. 12 On Some Issues in the
Practice of Resolving Disputes related to the Protection of Intellectual
Property Rights were also developed in other laws, for example, the laws
of Ukraine On the Distribution of Copies of Audio-visual Works,
Phonograms of Videograms, Computer Programs and Databases, On the
Peculiarities of State Regulation of the Activities of Economic Entities
associated with Production, Export, Import of Disks for Laser Reading
Systems, On the Breeding Business in Livestock, On Scientific and
Technical Information, On Protection against Unfair Competition, On
State Regulation in the Field of Technology Transfer, and On Medicines,

! Kowncrurymiss Ykpainu : npuiiHsTa Ha 1sTiit cecii BepxoHoi Paan Ykpainu 28 ueprs 1996 poky /
Bimomocti BepxoBHoi Pamu Ykpaian. — 1996. — Ne 30. — Cr. 141.

2 Jusinennit xoxekc Ykpainm : Bix 16 ciuns 2003 poky // Bimomocri Bepxosroi Pamgu Vkpainn. —
2003. — Ne 40. — Cr. 356.

3 TIpo aBropchke mpaBo i cymixmi mpasa : 3akon Ykpaimu Bix 23 rpymms 1993 poky / Bimomocri
BepxoBHoi Pagu Ykpainu. — 1994. — Ne 13. — Cr. 64.

Y TIpo oxopony mpaB Ha 3HaKm [T TOBapiB i mocayr : 3akoH Ykpaimm Bix 15 rpymEs 1993 poky /
Binomocti BepxoBHoi Pagu Ykpainu. — 1994, — Ne 7. — Cr. 36.

®IIpo oxopony mpas Ha BiHAXOAHM i KOpHCHI Mozei : Bix 15 rpyanst 1993 poxy / Bizomocti BepxosHoi
Paau Ykpainu. — 1994. — No 7. — Cr. 32.

'® MIpo oxopony mpas Ha mpomuciosi 3pasku Bix 15 rpyaas 1993 poky // Bizomocti Bepxosmoi Paju
VYxpainu. — 1994. — Ne 7. — Cr. 34.
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etc.'” The Ministry of Economic Development and Trade of Ukraine has
been working to improve the legislation on the protection of citizens’
rights to intellectual property during 2017-2019.

Proceeding from the normative content of the aforementioned acts of
the legislation, the right of intellectual property belongs to the persons
who are the creators of the object of intellectual property rights (the
author, performer and inventor, etc.) and other subjects, which own
personal immaterial and/or proprietary intellectual property rights
respectively to the provisions of the law.

Approved in the Constitution and laws and international treaties of
Ukraine, the right to intellectual property rights is guaranteed and
protected by the state and society. At the same time, an institute of
forensic examination on intellectual property matters is an important
element in the mechanism of judicial protection of this right.

As you know, the implementation of the provisions of the Decree of
the President of Ukraine No. 285 dated April 27, 2001 On Measures to
Protect Intellectual Property in Ukraine, our state has joined a number of
international treaties in the field of protection of the right to intellectual
property, and has taken measures the establishment in Ukraine of an
effective institutional mechanism for the approval and protection of
intellectual property rights. In particular, the creation of a patent library in
Ukraine and the study of the possibility of creating a specialized patent
court,® etc.

On the implementation of the said Decree of the President of Ukraine
dated April 27, 2001 Ne 285 by the order of the Ministry of Justice of
Ukraine dated January 17, 2002, No. 4/5. List of the main types of
forensic examination and expert specialties, which assigns the
qualification of a forensic expert to the Research Centre for Forensic
Examination on Intellectual Property (RCFEIP) specialists to the Ministry
of Justice and workers who do not work at such RCFEIP were
supplemented by examination in the field of intellectual property. In the
same year, the Central Experts and Qualifications Commission of the
Ministry of Justice certified the first forensic experts in the field of

Y TIpo mesxi MUTAaHHS TPAKTHKH 3aCTOCYBAHHS FOCIOJAPCHKMMH CyIAaMH 3aKOHOIABCTBA IO 3aXHCT
IIpaB Ha 00’ €KTH iHTENIEKTyaJIbHOI BIaCHOCTI : OTIsm0BHi JTrcT Bumoro rociogapcskoro cyny YKpainu Bix 28
JIIOTOTO 2017 p. No 01-06/ 521 / Enextponnmii pecypc. Pexum JIOCTYILY:
https://zakon.rada.gov.ua/laws/show/v_521600-17 — na3ea 3 ekpany.

'8 TIpo 3axomm 1010 OXOPOHH iHTENeKTyaTbHOT BiacHOCTI B Ykpaini: Yka3 Ipesunenta Vipainn Bix 27
kBiTH 2001 poky Ne 285 // // O¢iuiitanii Bicauk Ykpaiau. — 2001, — Ne 18. — Cr. 783.
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intellectual property. A Section for Forensic Examination of Intellectual
Property Objects as a part of the Scientific Advisory and Methodological
Council on Forensic Examination (SAMCFE) of the Ministry of Justice
was also formed'. Thus, the Institute for Forensic Examination on
Intellectual Property has been established, since 2002.

An important role in the methodical provision of forensic
examination on intellectual on property was played by the generalization
of practice by economic courts. Thus, on June 10, 2004, the Supreme
Economic Court of Ukraine adopted the Recommendation On Some
Issues of the Practice of Resolving Disputes Related to the Protection of
Intellectual Property Rights, No. 04-5/1107) and Recommendations On
Certain Issues of the Practice of Appointment of Forensic Examinations in
Cases Involving Disputes Related to the Protection of Intellectual
Property Rights of March 29, 2005, No. 04-5/76°. The relevant
Recommendations have proven to be effective and have been developed
by economic courts in subsequent years®'.

On December 31, 2004, according to the order of the Cabinet of
Ministers of Ukraine, No. 984-p, a Research Centre for Forensic
Examination on Intellectual Property, as a specialized judicial-expert
institution, was created on the proposal of the Ministry of Justice, which
was assigned to the management of the Ministry of Justice of Ukraine,
which carries out research forensic examination on intellectual property?.
For more than 14 years of its activities, the RCFEIP has established itself
as the main research institute of forensic examination®®. The development
of this type of forensic examination led to its methodological justification,
the results of which now have their implementation in 9 methods,

19 Kpaitues T1LI1. CyzoBa ekcriepTusa 3 MUTaHb iHTeleKTyanbHoi BaacHocti / ILIL. Kpaitues // Cynosa
excneprusza. — 2004. — Ne 1. — C. 11-12.

2 lapunimmu A.JI. 3axucT mpaBa IHTENEKTYalbHOI BIACHOCTI TOCIONAPCHKMMHU CyAaMu YKpaiHu /
A.IL TaBpunimun, A.A. HoBak // IlopiBHsuibHO-aHamiTHuHe npaBo. — 2013. — Ne 4. — C. 102.

! TIpo nesiki MUTAHHS NPAKTHKHM BHPIMIEHHS CIIOPIB, [OB’S3aHKX i3 3aXHCTOM MPaB iHTENEKTYaIbHOI
BiacHocTi : [loctanoBa [Inerymy Bumoro rocnomapcekoro cyny Ykpainu : Bix 17 xoBtHS 2012 p. Ne 12 //
Bicauk rociogapcpkoro cygounHacTBa. — 2012. — Ne 6. — Cr. 57.

? Tpo yrBopeHHs HayKoBO-ZOCIIZHOTO LEHTPY CYHOBOI eKCIEPTH3M 3 IHTAHb IHTEIEKTYaIbHOI
BitacHocTi : Posnopsiukenns Kabinery MinictpiB Ykpainu Big 31 rpyans 2004 p. Ne 984 // Odiniiianii BicHUK
VYkpaian. — 2005. — Ne 1. — Cr. 37.

2 ®enopenko B.JI. CraHoBneHHS Ta po3BUTOK HaykoBO-IOCTIMHOTO IEHTPY CYAOBOI E€KCIEPTH3H 3
MUTaHb 1HTENIEKTYyalbHOI BiIacHocTi MiHictepcTBa rocTuilii Ykpainu (2004-2017 pp.) / B.JI. ®enopenko //
IIpo6nemu Teopii Ta MPaKTHKH CYIOBOI €KCIIEPTHU3H 3 MHUTAaHb IHTEIEKTYalIbHOI BIACHOCTI : Marep. HayKkoBO-
npakT. KoHO. (21 rpymns, 2017 p., m. KuiB) ; 3a 3ar. pen. npod. B.JI. dexopenka ; HaykoBo-gocnigauii eHTpY
CyIOBOI eKCIEepTH3M 3 THTaHb IHTEIEeKTyasbHOi BiacHocTi MinicTepcTBa foctmmii Ykpaimm. — K.
Bunasuunrso Jlipa-K, 2017. — C. 8-14.
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numerous methodological recommendations, textbooks, monographs and
other publications.

Thus, forensic examination on intellectual property is a deliberate
activity aimed at obtaining evidence on the protection of the right to
intellectual property, the content of which is to be investigated by court
experts on the basis of special knowledge in the field of copyright,
trademark rights for goods and services, industrial property rights,
intellectual property, objects, phenomena and processes, in order to
provide objective and well-grounded findings that are or will be subject of
legal proceedings.

However, the Research Centres for Forensic Examination on
Intellectual Property (RCFEIP) activities is not limited to forensic
examination of the RCFEIP of the Ministry of Justice, according to
Resolution of the Cabinet of Ministers of Ukraine dated July 27, 2011,
No. 804 that states the followings: ‘At the request of individuals or legal
entities conducting expert investigations using means and methods of
forensic examination, the results of which are issued as conclusions of
expert studies, the provision of consultations requiring special
knowledge”.

In addition to forensic examinations, protection of objects of
intellectual property rights is carried out by conducting expert
investigations by certified expert specialists, the results of which are
issued as follows: (a) Conclusions of expert studies; an (b) Advisory
reports (Conclusions). The latter, taking into account the practice of the
RCFEIP activities in 2005-2019, protect the right to intellectual property
rights when conducting tender procedures and providing administrative
services.

2. Classification of Forensic Examination on Intellectual Property
The category ‘classification of forensic examinations on intellectual
property’ is derived from the other, generic category as ‘classification of
forensic examinations’, and is quite studied in legal science and expert
studies. In its turn, the basis of knowledge about the classification of
forensic examinations is the content of the category ‘classification’ (from
‘classis’ means ‘category’ and ‘fixation’) means ‘... the division of objects

2 Jlesiki MUTAaHHS HAZAHHS INIATHAX TOCIYT HAYKOBO-ZOCIIIHMMH YCTAHOBAMH CYIOBHX EKCIEPTH3
MinicrepcrBa roctuiii Ykpainu : IloctanoBa KaGimery MinictpiB Ykpainm Big 27.07.2011 p. Ne 804 //
Odiuiitanit BicHuk Ykpainu. — 2011, — Ne 57. — Cr. 2296.
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according to common features from the formation of a system of classes of
a given set of objects’, or ‘.. a system of distribution of objects,
phenomena or concepts to classes, groups on special features,” etc > %,

In accordance, the classification of forensic examinations on
intellectual property is purposeful scientific and practical activity on their
distribution, on the basis of pre-identified criteria, on certain types
(classes) and groups of forensic examination of objects of intellectual
property right with the aim of further systematization.

At the same time, the classification of forensic examinations has not
only theoretical and methodological but also practical application, since it
allows optimizing forensic expert activity on intellectual property issues,
to determine the tendencies of its development, and to identify among
them the key areas of development of this type of forensic examination.

The classification of forensic examination on intellectual property is
carried out in accordance with certain criteria (from the Greek word
‘Kputnpov’ is ‘a means of judgment’), which is commonly understood as
‘.. the features taken as the basis of classification™’ appropriate
examination. Based on the commonly used criteria for classifications of
forensic examinations on intellectual property issues, the current
provisions of the current legislation on intellectual property rights and the
Regulations on the appointment and conducting of forensic examinations
and expert researches and scientific and methodological recommendations
on the preparation and appointment of forensic examinations and expert
research, approved by the Order of the Ministry of Justice of Ukraine of
October 08, 1998, No. 53/5, the Regulations on Expert-Qualification
Commissions and Attestation of Forensic Experts, approved by the Order
of the Ministry of Justice of Ukraine dated March 3, 2015, No. 301/5 on
the List of Types of Forensic Examinations and Expert Specialties®® .

% CnoHuK iHIIOMOBHUX cliB / Vinaz.: C.M. Mopo3os, JI.M. Hlkapanyra. — K. : Hayk. mymxka, 2000. —
C.271.

% YKpaiHCHKHI TIyMadHHIA CIOBHHK (Tesaypyc) 25 000 cis / ykmaz. i ron. pex. B.T. Bycen. — K.; IpmiHs:
BT® «Ilepyn», 2016. — C. 511.

% CnoBHuK inmoMoBHEX ciiB / Vkmax.: C.M. Mopo3sos, JI.M. lllkapanyta. — K. : Hayk. gymka, 2000. —
C. 305.

%8 Tpo 3atBepmkeHHs [HCTPYKILii PO MPU3HAYEHHS Ta MPOBEICHHS CYIOBHX EKCIIEPTH3 Ta eKCIIEPTHHX
JOCTKeHh Ta HaykoBO-METOAMYHHMX pEKOMEHAANid 3 NHTaHb MIATOTOBKH Ta TPHU3HAYEHHS CYJIOBHX
eKCIepTH3 Ta eKCIePTHUX AocHipkeHs : Haka3z MinictepcTBa toctumii Ykpainu Bix 08 sxoBTHA 1998 poxy Ne
53/5 // Odimitinuii Bichuk Ykpainu. — 1998, — Ne 46. — Cr. 172.

» TIpo 3arBepmkeHHst IIONOXKEHHS MPO eKCIepTHO-KBamiQikamiiini komicii Ta artecrariio CymOBHX
excrneprtiB : Haka3 MinictepctBa roctuuii Ykpainu Big 03 Gepesns 2015 p. Ne 301/5 // Odiuiiianii BicHUK
VYxpainu. — 2015. — Ne 17. — Cr. 468.
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At one time P.P. Krainev substantiated the complex classification of
forensic examinations on intellectual property. Taking into account the
properties of the objects of intellectual property rights, the scientist
proposed to distinguish the followings: (a) objects of industrial property
rights (objects of patent law and means of individualization
(designation)); (b) objects of copyright and related rights; and (c) other
objects of intellectual property rights (commercial secrets, including
know-how and termination of unfair competition)**. Nowadays, scientists
identify the types of relevant examination mainly with expert specialties
even in the ground-breaking editions on forensic examination in
Ukraine®.

At the same time, the classification of forensic intellectual property
examinations in today’s conditions requires a system of criteria that will
help to identify all of their diversity and properties, to measure the
potential for forensic examination on intellectual property issues. In our
opinion, such criteria are the followings: (1) objects of intellectual
property rights and their properties; (2) the type of procedural
proceedings, within which a forensic examination on intellectual property
Is conducted; (3) subjects of appointment and order of forensic
examination on intellectual property; (4) the grounds and procedure for
the appointment of forensic examination on intellectual property; and
(5) the subject of the forensic examination on intellectual property, etc.

3. Characteristics of Certain Types of Forensic Examination
on Intellectual Property in Ukraine

3.1. Often, the basis of the classification of forensic examination on
intellectual property takes into account classification of the objects of
intellectual property rights themselves. According to Art. 420 of the Civil
Code of Ukraine, the objects of intellectual property law include the
followings: (1) literary and artistic works; (2) computer programs; (3) data
compilation (database); (3) performance; (4) phonograms, videograms,
broadcasts (programs) of broadcasting organizations; 5) scientific
discoveries; (6) inventions, utility models, industrial designs; (7) layout

%0 Kpaiines ILI1. Cymosa excrieprusa y cdepi inTenekryansHoi BracHocTi ; 3a pex. ILIT. Kpaituesa / TLIT.
KpaitreB, H.M. KoansoBa, M.B. MenbaukoB. — Binannsg : I1I1 «Ilomirpad. Lentp «®enikey; JIBIT BAT
«Iudppakon» — «Iadppakon-I», 2008. — C. 20-26.

31 OcHOBH CymOBOi eKCIIepTH3H : HaBd. MOCIOH. / aBTop.-yknan.: JLM. Tonosuerxo, A.l Jlozosuii, E.B.
CimaxoBa-€¢dpemsn Ta in. — X. : [Ipaso, 2016. — C. 4009.
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(topography) of integrated circuits; (8) innovative proposals; (9) plant
varieties, breeds of animals; (10) commercial (firm) name, trademarks
(signs for goods and services), geographical indications; and
(11) commercial secrets, etc®.

In the Agreement on the Association between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community
and their Member States, on the other hand of 16 September 2014, which
was enacted in September 2017, following its ratification by the
Netherlands, in effect, Chapter 9 Intellectual Property in Part 2 defined the
standards for the following objects of intellectual property rights:
(1) copyright and related rights; (2) computer programs; 3) data
compilation (database); (4) phonograms, videograms, broadcasts
(programs) of broadcasting organizations, including cable broadcasting;
(5) trademarks; (6) geographical indications; (7) industrial designs;
(8) inventions (patents); (9) topography of semiconductor products;
(10) varieties of plants and breeds of animals; and (11) genetic resources,
traditional knowledge and folklore, etc®.

Similar approaches are widespread in many foreign countries. For
example, in the Polish textbook Intellectual Property Rights (2015), the
following objects are distinguished: (1) copyright and related rights;
(2) audio-visual works; (3) the database; (4) computer programs; (5) the
image and the addressee of the correspondence; (6) patent law; (7) the
right of trademarks; (8) the right of industrial designs; (9) geographical
designation; (10) samples of utility products; and (11) topography of
chips®. Although, it should be noted that among forensic examinations
conducted in Poland, in particular, in the Institute for Forensic
Examination. Dr., prof. J. Zegn in Krakow (Ministry of Justice), has no
legal examination on intellectual property.

To date, it is enshrined in Clause 1.2.5 of the Instruction on the
Appointment and Conducting of Forensic Examinations and Expert
Researches, approved by the Order of the Ministry of Justice of Ukraine
of October 08, 1998, No. 53/5, and in Appendix 6 to the Regulations on

% Iupinbuuii xoxexc Ykpainm : Bix 16 ciums 2003 poky // Bimomocti Bepxosroi Pamgu Vipainn. —
2003. — Ne 40. — Cr. 356.

¥ Yroma npo acoujamito Mix YkpaiHoto, 3 oxHiei croponu, Ta €BporeiicbkiuM Coro30M, €BPOIEHCHKIM
CIIBTOBAapHCTBOM 3 aTOMHOI €Heprii 1 iXHIMHU Jep)kaBaMu 4JeHaMHU, 3 iHmoi croporu Bif 16 Bepecus 2014 p. /
Odiuiiinuii Bichuk Ykpainu. — 2014. — Ne 75 /T. 1/. — Cr. 2125.

¥ Prawo wiasnosci intelektualnej / Red. naukowa J. Sienczyto-Chlabicz. Seria Akademicka. — Warszawa:
WoltersKluwer, 2015. — 607 s.
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Expert-Qualification Commissions and Certification of Forensic Experts
(Paragraph 3 of Section 5), approved by the Order of the Ministry of
Justice of Ukraine dated 03.03.2015 Ne 301/5, List of Types of Forensic
Examinations, upon which the qualification of a judicial expert is assigned
to specialists of research institutions of forensic examinations, hereinafter
referred to as ‘RCFEIP’ of the Ministry of Justice (Table 1), according to
which RCFEIP court experts and court experts who are not employees of
the RCFEIP, as a whole, reproduce a system of objects of intellectual
property rights enshrined in the Civil Code of Ukraine ** *. Actually, the
classification of forensic examinations on intellectual property in Table 1
Is the most widespread, and in the new Guide for Intellectual Property
Judges (2018)* is no alternative.

Not all types of expert specialties on intellectual property, from the
List above, appeared to be in demand for forensic and research activity.
Given that the Specialty 13.5.1: Plant Variety Investigations is currently
represented in Ukraine by only 1 forensic expert, real experience in
carrying out relevant expert researches and has prospects for
development, at the autumn meetings of profile Sections of the SAMCFE
was decided: to leave both the Specialty 13.5.1 unchanged, and the
Specialty 13.5.2: Animal-related Researches and the Specialty 13.7:
Researches related to topographies of integrated circuits (chips) to
remove from the List of Types of Forensic Examinations according to
which the qualification of a forensic expert is assigned to specialists of
research institutions of forensic examinations of the Ministry of Justice
without changing the names of other specialties and their numbering, with
the possibility of their recovery in real need. The corresponding decision
was supported on December 20, 2018 by the Presidium of the SAMCFE
under the Ministry of Justice of Ukraine.

% TIpo 3aTBepmKenns [HCTPYKIi PO NPU3HAYEHHS Ta MPOBEICHHS CYIOBHX EKCIEPTH3 Ta EKCIEPTHHX
JociipkeHb Ta HaykoBo-MeTOAMYHMX pEKOMEHAALil 3 NWTaHb IIJATOTOBKM Ta TIPU3HAYEHHS CYMOBHX
eKCIepTH3 Ta eKCHEepTHHUX Mocii/keHb : Haka3z MiHnictepcTBa rocturii Ykpaiau Big 08 >xoBTHS 1998 poky
Ne 53/5 // O¢iuiiinnii Bicuuk Ykpainu. — 1998, — Ne 46. — Cr. 172.

% TIpo 3arBepmxenns ITONOXEHHS MPO eKCIEPTHO-KBamidikariitni Kowmicii Ta arecTamiio CyIOBHX
excnepTiB : Hakxa3 MinictepctBa roctumii Ykpainu Big 03 Oepesns 2015 p. Ne 301/5 // Odiuiitanii BicHUK
VYipainu. — 2015. — Ne 17. — Cr. 468.

¥ Toci6uuk ams cyamis 3 inTenexryanbHOi BiacHocti / Benamciok LM. Ta in. — K.: K.I.C., 2018. —
C. 370-371.
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Table 1

List of Types of Forensic Examinations by which the Qualification
of a Forensic Expert is assigned to Specialists of Research Institutions
of Forensic Examinations of the Ministry of Justice

Item Types and Subspecies of NGRS 5 .
. . Expert Types of Expert Specialties
No. Forensic Examinations Lo
Specialties
Intellectual Property Examination
1311 Researches related to literature
T and works of art and others;
30.1. | Literary and artistic works Researches related to
13.1.2. computer programs and data
compilations (databases);
Researches related to
Phonograms, videograms, performances, phonograms,
30.2. programs (broadcasts) of 13.2. videograms, programs
broadcasting organizations; (broadcasts) of broadcasting
organizations;
30.3. | Inventions and utility models; 13.3. Research rel_a-ted o mve.ntlons
and utility models;
30.4. Industrial samples; 13.4. R_esearches related FO
industrial samples;
Researches related to plant
- . 13.5.1. o
Varieties of plants and animal varieties;
30.5. : .
breeds; Researches related to animal
13.5.2. _
breeds;
Commercial (branded) names, Researches related to
trademarks (trademarks and commercial (branded) names,
30.6. service marks) and 13.6. trademarks (marks of goods
geographical names and services), geographical
(indications); names (indications).
Topographies of integrated Researches related to
30.7. pograpn : .g 13.7. topographies of integrated
circuits (chips); U L
circuits (chips);
Researches related to
Commercial secrets (know- commercial secrets (know-
30.8. : : _ 13.8. AT
how) and innovative offers; how) and rationalization
proposals;
Economic examination on Economic researches on
30.9. ) _ 13.9. :
intellectual property; intellectual property.
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3.2. An equally important criterion for the classification of expert
research on intellectual property is subjects of their holding. Relevant
subjects are defined in Art. 7 of the Law of Ukraine On Forensic
Examination and Procedural Codes of Ukraine. They are as follows:
(1) research institutions of forensic examination (RSFEIP); (2) forensic
experts who are not the RSFEIP employees; and (3) other specialists
(experts) from the relevant branches of knowledge®.

The state RCFEIP, in accordance with Part 2 of Art. 7 of the Law of
Ukraine On Judicial Examination includes as follows: (1) research
institutions of forensic examination of the Ministry of Justice of Ukraine;
(2) research institutes of forensic examinations, forensic medical and
forensic psychiatric institutions of the Ministry of Health of Ukraine; and
(3) expert services of the Ministry of Internal Affairs of Ukraine, the
Ministry of Defence of Ukraine, the Security Service of Ukraine and the
State Border Guard Service of Ukraine™.

Although, not all of the above-mentioned RCFEIP are certified
forensic experts on intellectual property conducting expert appraisals and
expert research in the field of intellectual property. To date, the vast
majority of forensic experts on intellectual property are concentrated in
the RCFEIP of the Ministry of Justice of Ukraine and the Ministry of
Internal Affairs, or is the so-called ‘private’ court experts who are not
employees of the RCFEIP.

Specialized  forensic-expert institution  with  all-Ukrainian
competence, which is the most concentrated forensic experts in the field
of intellectual property in Ukraine, has been the Research Centre for
Forensic Examination on Intellectual Property only, since 2004.

The main subject of forensic examination in the field of intellectual
property remains, first of all, the judicial expert. The certified forensic
expert is responsible for the quality and objectivity of forensic
examination in the field of intellectual property in Ukraine. Abroad, first
of all in the EU member states certified forensic experts on intellectual
property are rare. The relevant examinations for the courts are carried out
by experts whose candidatures are ad hoc appointed by the courts®™.

% Ipo cymosy excreprusy : 3akon Ykpainu Bix 25 mororo 1994 poky // Bizomocti Bepxosroi Paju
VYkpainu. — 1994, — Ne 28. — Cr. 232.

¥ Mpo cymosy excriepru3y : 3axon Ykpainu Bix 25 mororo 1994 poky / Bigzomocti Bepxosmoi Paju
VYkpainu. — 1994, — Ne 28. — Cr. 232.

0 Prawo wiasnosci intelektualnej / Red. naukowa J. Siefnczyto-Chlabicz. Seria Akademicka. — Warszawa:
WoltersKluwer, 2015. — S. 510-512.
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According to Part 1 of Art. 10 of the Law of Ukraine On Forensic
Examinations, forensic experts ‘.. may be persons who have the
necessary knowledge to provide a conclusion on the issues under
investigation’*'. According to the analysis of the Register of Certified
Forensic Experts, the number of forensic experts with valid certificates of
qualification of a forensic expert on intellectual property as of July 1,
2018 is 107, which is more than in comparison with 2016 for 6 persons.

Forensic experts on intellectual property as of July 1, 2018 have a
total of 265 human specialties, which is more compared to 2016 for
9 human specialties. These data indicate a steady state of affairs in the
field of training and certification of forensic experts in the field of
intellectual property.

An important criterion characterizing the prospects of forensic
examination on intellectual property is the dynamics of acquiring
(confirming) expert specialties on intellectual property. This criterion
makes it possible to identify both the most promising types of forensic
examination and those that do not have a prospect of development in
Ukraine today.

Its analysis shows the dynamics of development of forensic expert
activity on intellectual property issues on the basis of the criterion of
acquiring (confirming) relevant expert specialties, the following
conclusion can be drawn:

e The largest increase in the share, and consequently the increase in
demand for forensic expert practice is observed in the specialties: 13.4:
Research related to industrial designs — 3.8%; 13.6: Studies related to
commercial (brand) names, trademarks (trademarks and service marks),
geographical names (indication) — 3.7%; and 13.9: Economic research in
the field of intellectual property — 2.7%;

e The largest reduction of the share, and therefore the decline in the
relevance of forensic expert activity is observed in the following
specialties: 13.2: Studies related to performances, phonograms,
videograms, programs (broadcasts) of broadcasting organizations — 4,1%;
13.1.1: Studies related to literary, artistic works, and others — 4,1%; and
13.2: Studies related to performances, phonograms, videograms, programs
(broadcasts) of broadcasting organizations — 2.9%.

4 IIpo cynoBy excneptusy : 3akoH Ykpainu Bim 25 mrotoro 1994 poxy // Bimomocti BepxoBHoi Pamu
Vkpaian. — 1994. — Ne 28. — Cr. 232.
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CONCLUSIONS

The classification of forensic examinations receives its continuation
In integrating the detected types of forensic examination and their groups
into the system and the doctrinal, substantive, functional, structural and
other interrelationships revealed between them.

The internal structure (structure) of the forensic examination system
on intellectual property issues is now represented by the following types
of forensic examinations, differentiated according to the following
criteria:

e By objects of intellectual property rights and expert specialties:

(1) Researches related to literary, artistic works, and others (13.1.1);

(2) Researches related to computer programs and data compilations
(databases) (13.1.2);

(3) Researches related to performances, phonograms, videograms,
programs (broadcasts) of broadcasting organizations;

(4) Researches related to inventions and utility models (13.3);

(5) Researches related to industrial samples (13.4);

(6) Researches related to plant varieties (13.5.1);

(7) Researches related to commercial (branded) names, trademarks
(marks of goods and services), geographical names (indications) (13.6);

(8) Researches related to commercial secrets (know-how) and
rationalization proposals (13.8);

(9) Economic research in the field of intellectual property (13.9).

e By the number of expert specialties on which the following
forensic examination is conducted: (1) simple (monoexperiments);
(2) complex (complex examinations);

e By types of procedural proceedings, in which the following
forensic examination on intellectual property issues is conducted:
(1) forensic examinations carried out within the framework of economic
legal proceedings; (2) forensic examinations carried out within the
framework of civil justice; (3) forensic examinations carried out within
the framework of criminal proceedings; (4) forensic examinations carried
out within the framework of administrative legal proceedings; and
(5) extra-procedural expert researches;

e By subjects of appointment and order of forensic examinations
on questions of intellectual property: (1) forensic examinations carried
out at the request of enterprises, organizations and institutions, regardless
of the forms of their property (legal entities); (2) court examinations
carried out by court decisions; (3) forensic examinations conducted on the
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order of individuals and lawyers; (4) forensic examinations carried out at
the request of the National Police of Ukraine; and (5) forensic
examinations carried out at the request of the prosecutor’s office.

e By the grounds and procedure for the appointment of forensic
examinations on matters of intellectual property: (1) court orders,
including judgments of the investigating judge; (2) a statement (letter) of
the customer (physical or legal person) for conducting expert research;
(3) ordering an examination by a participant in a civil proceeding; (4) the
resolution of the bodies of pre-trial investigation in criminal cases filed
before the Unified Register of Pre-trial Investigations (URPTI) till
October 3, 2017; and (5) the written application of the victim or the party
protecting the criminal proceedings;

e By the complexity of conducting forensic examinations on
intellectual property issues: (1) simple; (2) medium complexity;
(3) complex and special complexity;

e By subjects of conducting forensic examinations on intellectual
property issues: (1) research institutions of forensic examination
(RCFEIP); (2) forensic experts who are not the RCFEIP employees; and
(3) other specialists (experts) from the relevant branches of knowledge.

e By the number of court experts involved in conducting forensic
examination on intellectual property issues: (1) conducted by experts
alone; and (2) commission assessments, etc.

The presented types of forensic examinations, as well as their groups,
today form a system (from the Greek word ‘ovotnua’ means
combination, formation) of forensic examinations on intellectual property
issues is an ordered community of different types of forensic
examinations and their groups, interconnected by doctrinal, substantive,
functional, structural and other ties, which are aimed at protecting the
constitutional right to objects of intellectual property rights.

SUMMARY

The publication is devoted to actual problems and prospects of
development of forensic examination of objects of intellectual property
rights in Ukraine in conditions of judicial reform. The main stages of
approval and the development of forensic examination in the field of
intellectual property in the context of the genesis of critical infrastructure
protection mechanisms have identified, since 2002. The main stages of the
genesis of forensic examinations of intellectual property issues in Ukraine
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(2002 — 2019) are highlighted, as well as prospects for their further
development.

It is noted that the forensic examination on intellectual property
issues in Ukraine is new, unique for Europe and the whole world, as well
as a dynamic and multifunctional type of forensic examination. This is
manifested in the many types of forensic examinations in the field of
intellectual property, which are classified according to different criteria:
objects of intellectual property right and its properties; the type of
procedural proceedings, within which a forensic examination on
intellectual property issues is conducted, etc. The relevant types of
forensic examinations, as well as their groups, today form the system of
forensic examinations on intellectual property issues, which is an
instrument for protecting the ‘intellectual matrix’ of critical infrastructure
of Ukraine.
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THE ROLE OF LEGAL SOCIALIZATION IN THE PROCESS
OF FORMATION OF NATIONAL PROTECTION SYSTEM
FOR CRITICAL INFRASTRUCTURE IN UKRAINE

Shvachka V. Yu.

INTRODUCTION

The concept of critical infrastructure is rather new for the world
community and it is associated with the strengthening of terrorism and
hybrid war threat. Great Britain was the first to speak about the protection
of telecommunication, banking and finance sector, water supply, energy-
saving and other systems, providing life support of the country and its
economic growth,

Such problem is urgent for Ukrainian society too. With the adoption
of the Concept for the establishment of a state system for critical
infrastructure protection by the Cabinet of Ministers of Ukraine in 2017,
the formation of a national system for the critical infrastructure protection
began in Ukraine.

In order to create a state system for critical infrastructure protection
in Ukraine, the Cabinet of Ministers of Ukraine defined the main
directions of state authority activities in solving the main problems of the
area, in particular, the need to determine the interaction of society and
citizens involved in the critical infrastructure protection.

Relations arising in society are governed by historically established
traditions, social and legal norms that determine the social and legal status
of a person.

A modern law should become an effective regulator of the relations
between society and citizens involved in the critical infrastructure
protection.

The law in modern society is not merely a “phenomenon in itself”,
but as an external phenomenon, a powerful regulatory means that requires
a person to act in accordance with the requirements of law. In this sense,
law is a social regulator, a special measure of freedom, based on the
achievements of human civilization and culture development, and serves
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as a criterion for determining the social usefulness (lawfulness) or danger
(unlawfulness) of people’s behavior and their associations.

Thus, universal human values dominate in the basis of norms of
modern law and at the same time, the law is a mean by which they are
implemented.

The right, in turn, is vested with priority in social regulation due to its
obligatory (imperative) nature, formal definiteness and state safety; it can
optimally ensure the normal functioning of a society that is a complex
social organism’.

According to Alexeyev S.S., mankind has no other way or other
means of solving global problems that poses a threat of grave
consequences for the human race, but to put modern law in the center of
people’s life. Only it, the law, can resist a possible catastrophe that
threatens mankind in the situation (conditions) of “future anarchy”,
“liberty”, arbitrariness of power, and terrorism®.

The modern development of the theory of state and law gives a
possibility to affirm that the law is not limited to the role of a normative
regulator, but also actively affects the social domain, stimulating social
groups, society as a whole to certain forms of behavior and interaction
with each other, causing their certain relations with society. Thus, the law
ensures the inclusion of individuals and groups in a unified system of
social organization. This, in turn, makes it necessary to study not only the
basic function of law, namely, the regulation of public relations, but also
its specific function, such as legal socialization °.

1. Legal Socialization as a Function of a Modern Law
For legal socialization, as well as socialization as a whole, not a
mechanical reflection of external factors of influence in the person’s mind
Is typical, but a combination of external influence and internal intellectual
activity of the persons themselves. In this process, the external, passing
through the subjectivity of the personality, is mastered, processed,
assimilated, applied and used by a person in own practical activity.

! JIsBoBa O.JI. TIpaBo i penirist s wiHHICHO-HOpMaTHBHI cuctemnu // IIpaBoBa nepxkasa. Bumyck 17. —
K.:In.-t nepxaBu i npasa im.. B.M. Kopenpkoro HAH VYkpainu, 2006. — C. 73

2 Anekcees C.C. JIunns npasa. — M.: Craryr, 2006 — c. 270.

® Jlamaesa B.B. Cormonorust npasa/ Ilox. pex. akazemuxa PAH mo.1., npod. B.C. Hepcecsnma. — M.,
2000 —c. 191.
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The abovementioned aspects of use of the concept of “socialization”
in sociology, psychology, political science and jurisprudence is an
evidence that in modern socio-psychological and legal science there are
different approaches to the definition of legal socialization of the
personality. As a rule, the difference between these approaches is resulted
from the desire of researchers to focus on the aspect of socialization,
which they consider the most significant.

Thus, Kuril’sky-Ovzhin Sh., Arutunyan N.Yu., Zdravomyslova O.M.
define legal socialization as an aspect of general socialization, the essence
of which is the interiorization of legal norms, the adherence to rules and
laws, as well as the formation of orientation on conformance (or
deviation)”.

Another definition of legal socialization, as the system with the main
elements which are, on the one had, the objective conditions of life, the
state of law order and legal culture, forming the socio-legal attitude of the
personality, and on the other hand, a person alone with their specific
social and socio-psychological qualities,— psychologist Auwyer L.I. gives
in his study”.

Spiridonov L. I. notes that the legal socialization of the personality is
its inclusion in the existing system of public relations, accompanied by
their mastering cultural values of any kind, and at the same time, their
assimilation of law®.

Among the prominent Ukrainian scholars, Holovchenko V.V.,
Kozyubra M.l., Kopeychikov V.V., Koretsky S.M., Nazarenko Y.V.,
Onischenko N.M., and Paterylo 1.V. studied certain problems of legal
socialization of personality.

Thus, the well-known Ukrainian legal theorist Kozyubra M.I.
identifies legal socialization and legal education in a “broad sense”,
defining it as a set of legal influences (both purposeful and, to a certain
extent, spontaneous), forming an individual legal consciousness’.

In the point of view of other legal theorist, namely
Kopeychikov V.V., legal socialization is the process of individual’s
entering the environment, gradually acquiring legal knowledge by them,

* Kypunbckn-Opxnen 111, Apyrionss H.TO., 31paBomeiciioBa O.M. O6pass! mpasa B Poccuu i ®paHium.
M., 1996. —c. 11.

> AyssiepT JI.U posb ceMu U CBEpCTHHKOB B MPABOBOH COIMAIHM3AIMN HECOBEPIIEHHOJIETHUX. ABTOpEd.
JTUC. KaH]I.. ICUXOJIOTUYECKUX HayK. M., 1982, — c.4.

® Crmpugonos JI.W. Teopus rocymapera i mpasa. M., 2001 — ¢.122.

7 IIpaBoBe BMXOBaHHS i COIlialibHA AaKTUBHICTh HaceneHHs. Kuis, 1979. — ¢.32.
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their involvement in society cultural achievements, the processes of
cultural achievements embodiment in lawful behavior of the subject, their
legal activity, practical transformation of legal relations in the direction of
their progressive, humanistic development®:

Paterylo 1.V. associates the process of legal socialization of the
personality with the values existing in society and defines it as the
assimilation of legal knowledge by a person during all their life, as well as
norms and values of the society to which they belong®.

Holovchenko V.V. gives the definition of the legal socialization of
the personality with the similar content: legal socialization is the process
of assimilation of legal behavior models, legal norms and values by the
individual, necessary for the person’s successful functioning in a given
society.

Onishchenko N.M. considers the legal socialization of the personality
not only as a process of assimilating the perception of the society legal
values, ideas, experiences, feelings and emotions of people by the
subjects, but also as the implementation of legal evaluations, norms and
behavior models™.

Despite such diversity in the scientific literature of legal socialization
definitions, all of them can be conventionally divided into three groups.

Arutunyan N.Yu., Zdravomyslova O.M., Kurilsky-Ovzhien Sh. are
the representatives of the first approach in defining the concept of “legal
socialization™ that is based on the fact that society is considered as a
subject of socialization, and an individual as its object. Under
socialization in this case we understand the person’s entering the system
of social-legal relations, involving them in the existing forms of activity.
This person’s entering the system of social and legal relations is carried
out with the help of institutes and agents of legal socialization, through
which the society forms the certain qualities in person that are necessary
for them to exist in this society further.

So, in this approach the representatives interpret legal socialization as
the education of respect for the law in a person, obedience in order to

® 3aranpHa Teopist aeprkasi i npasa. HaBuansHuii mociGruk. 3a pex. B.B. Komneitunkopa. K., 1998 — c. 140.

9 ITatepuno [.B. TlpaBo sik miHHICHAa Kateropis. Jluceprartist Ha 3700yTTS HAYKOBOTO CTYTEHIO KaHAWAaTa —
c. 33.

Y Tonosuenxo B.B. ITpaso B xwurri mroauun (crarti). — K.: Opionn, 2005. — c. 235,

! Meronuka npaBoBoi ocBiTH: HaBuaisHO-MeTOAMYHMI ociOHMK. — K.:ATaka — H, 2005. —c. 3.

2 Kypunbckn-Opxuen 111, Apytionsa H.IO., 3mpaBombicioBa O.M. O6passi mpaa B Poccun u
O®panuuu. M., 1996. —c. 11.
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achieve person’s conformism in relation to the legal system of society,
that is, full integration of the person in the ruling legal system of society.
This approach is characterized by complete neglect of the person’s
individuality and their natural activity.

The representatives of the second approach (Holovchenko V.V.,
Paterylo 1.V. Onishchenko N.M.)" have an opposite point of view and
consider an individual as a subject of legal socialization, but not society.

In their opinion, in the process of legal socialization, the individual
assimilates and acquires certain qualities by which they adapt to the
existing conditions of legal reality. The uniting element of the approach
supporters is their common methodological principles, leading to a unified
view of the legal socialization process, as adaptation of the individual to
the conditions of environment in order to further its change. Thus, the
subject, namely, an active part of legal socialization in this case, is an
individual who mobilizes the possibilities of law and uses them to change
the environment.

According to the representatives of the third approach
(Kopeychikov V.V., Kudriavtsev V.M., Kazimirchiuk  V.P.,
Onishchenko N.M.)*, such opposition in the definition of “legal
socialization” concept is not appropriate. Since legal socialization is a
two-sided process of interaction between an individual and society in
which both parties are active. An individual, as an object of legal
socialization, is not deprived of legal activity; moreover, they can choose
for themselves the main directions of this process, thus being both an
object and a subject of legal socialization. In the process of legal
socialization, the individual perceives external conditions of influence
selectively. Thus, external (objective) conditions determine human
behavior only to the extent that it relates to the internal (subjective)
conditions formed as a result of the process of legal socialization.

Thus, in the process of legal socialization, not only society
contributes to the formation of the personality, but also the personality,
entering the system of public-legal relations, actively affects society.

3 Crmpuponos JI.W. Teopus rocymapera i npasa. M., 2001 — c. 122

ITarepwumo 1.B. I1paBo sx ninHicHa Kateropis. J{ucepTariis Ha 3100yTTs HAYKOBOTO CTYIICHIO KaHauaTa — . 33.
T'omoBuenko B.B. IIpaBo B skutTi moauau (ctatTi). — K.: Opionn, 2005. — c. 235.

1 3arampHa Teopis neprkasu i npasa. HaBuasHuii mociGuuk. 3a pen. B.B. Koneiiunkosa. K., 1998 — c. 140.
Kynpssues B.H., Kasumupuayk B.I1. CoBpemennas cormtorus npasa. M., 1995 —c. 102.
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Such a point of view is adhered by well-known legal scholars such as
Kudriavtsev V.M. and Kazimirchiuk V.P. noting that socialization
(including legal socialization) includes, on the one hand, the deliberate
influence of social conditions, various social institutions on a person with
a view of involving them in the system of concepts, evaluations, ideas,
social norms and other cultural values adopted in society, on the other —
social activity of the person in the process of socialization, as well as the
formation of the personality.

A person, acting in a social environment, changes, improves it and at
the same time changes own essence, forms new qualities and properties in
themselves. Thus, a person in the process of socialization (including legal
socialization) acts as the object and subject, affecting the outside world
and the inner world, namely, spiritual®.

According to author’s opinion, such definition of socialization
process is the most complete. Moreover, socialization definition,
including legal socialization, as a two-sided process, does not contradict
fundamental philosophic and sociological theories of G. Tarde T. Parsons.

Thus, the legal socialization of the personality should be understood
as the process of forming a personality with an appropriate level of legal
consciousness, which manifests itself in involving them to the system of
society legal values, assimilating this system by them and in the return
socio-legal activities of the personality aimed at correcting social values.

It is the level of legal consciousness of a personality that determines
the nature of their behavior and the degree of socio-legal activity.

According to Oksamytny V.V., the socio-legal activity of the
personality is the highest level of lawful behavior, reflected in the socially
useful activities in the legal field, approved by state and society. This is
primarily an initiative behavior. Socio-legal activity is determined by a
high level of legal consciousness, a deep legal conviction, a formed
independency, a conscious willingness to use the opportunity provided by
law, be creatively guided by them in their daily life™.

A number of authors (Holovchenko V.V., Neilip G.I., Nelip M.I.)
also include to the characteristics of social and legal activity the
following: voluntary performance of legal obligations; concern for raising

> Kynpssues B.H., Kasumupuyk B.I1. CoBpemenHas cororus npasa. M., 1995 —c. 102.
IIpaBoBe BHXOBaHHS 1 colliadbHa aKTHBHICTh HacemeHHs. Kui, 1979. — c. 149-152; MixnapoaHa
nonineiiceka eHuukionenis: Y 10 T / Bign. Pex.. 1O.I. Pumapenko, S.1O. Konmparpes, B.f. Tariii,
10.C. lllemmryuenko. — K.: Konnepn «BunaBanunii J{im «Iu FOpe», 2003. — c. 686.
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the level of legal knowledge; the desire to take personal part in
strengthening the rule of law order; active participation in law
enforcement activities; intransigence to violations of the rights and
legitimate interests of other citizens; readiness to protect citizens, personal
legal interests from criminal encroachments; a principled position on the
fulfillment of the law requirements by other persons, etc*.

Person’s socio-legal activity is based on a high level of their legal
culture, an integral part of which is the individual values, that is, the
system of their value orientations, which is a criterion for person’s
behavior.

Value orientations can be defined as the system of material and
spiritual welfare, which a person and society recognize as a power over
them, defining thoughts, deeds, and interpersonal relations of people™.

It should be emphasized that values acquire social content, are
realized and affect the consciousness and behavior of people only if they
are deeply understood and perceived as value orientations. Otherwise,
unrealized value exists independently of individual consciousness as an
ideal category, serving as one of the sources of some contradictions
between social and individual values, between consciousness and the
practical behavior of a person®.

Thus, the goal of legal socialization of personality is recognition of
law as the main element of the system of person’s values, which in turn
will ensure effective interaction of society and citizens involved in the
critical infrastructure protection.

Legal socialization of the personality has both internal and external
meaning. The external meaning of the process of legal socialization
manifests itself in the influence of all external objective law-making
factors on the personality, which in turn, provides for manifestation and
correction of the internal structure of the personality. Formation of a
specific type of personality in turn reflects the internal subjective meaning
of the process of legal socialization.

Y Tonosuenxko B.B., Hemim I'I, Henim M.L IIpaBoBe BHXOBaHHS Y4HIBCHKOI MONOJi: MHTAHHS
meToxoJorii Ta Mmetoguku. — K., 1993 —c. 21.
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For the first time, the concept of “internal” and “external”
socialization to scientific circulation was introduced by Russian
philosopher L.K. Sintsova, who notes that the process of perceiving social
norms and values by an individual, the assimilating their social experience
— that is, internal socialization. In its process, an active subject is an
individual. Under external socialization, one should understand the
transfer of social experience from society to the individual, where, on the
contrary, society becomes an active subject rather than the individual®.

Regardless of active or passive assimilation of socio-legal experience
in the process of external legal socialization by the individual, its final
result must be the formation of, first of all, active legal position of the
personality. It is through daily observance, execution and use of legal
norms in their activity, an individual not only cognizes the legal norms,
but also forms the appropriate level of their legal consciousness. It is not
possible to form an appropriate level of legal consciousness and legal
culture of the personality only with the help of external factors of
influence. A person is a conscious being that actively and selectively
perceives external influence, and not passively adapts to the environment.

Thus, the result of external influence on the personality largely
depends on their individual value system. Therefore, only if the person
has a desire to perceive existing legal values in society it is possible the to
use of external legal-socializing factors of influence effectively, which in
turn indicates the important role of the individual’s self-consciousness,
about their active life position in the process of legal socialization. It is
self-consciousness, as a factor of internal socialization, contributes to the
legal self-education of the individual and is a prerequisite for the legal
socialization of the personality.

External legal-socializing factors and legal self-education of the
individual, as an internal legal-socializing factor, should not be considered
autonomously and absolutely independently of each other, since they are
interrelated and are relatively independent aspects of a single process of
legal formation and development of the personality, which provide the
social conditionality of their legal formation and development, individual

2
0 Cumnosa JILK. Conmanusanus INYHOCTH 1 ee npaBbie GOpMbL. ABTOped). AMCEPTAIIMH HA CONCKAHHE
yUYeHOMH cTeneHu kaui. ¢punoc.Hayk. JI., 1986. —c.9
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activity, which manifests itself in various forms of their practical activity
and public relations®'.

The issues of correlation between external legal-socializing factors
and legal self-education of the individual are associated with the problem
of dialectical relations in all forms of social and individual activity, the
creation of conditions in which the goals of public activities will meet the
goals of individual activity.

So, despite the relative independence of the external objective and
internal subjective legal-socializing factors of the legal socialization
process, they will not be able to function effectively without each other.
They are closely interconnected, interdependent and so interwoven with
each other that even a slight change in the goals or methods of influencing
of one of them simultaneously leads to a change of another, namely,
reduces or increases total results of legal socialization of personality.

The possibility of transition of external objective legal-socializing
factors into internal subjective ones and vice versa provides an
opportunity to consider the process of legal socialization as a two-sided
process of assimilating objective external factors of influence and
simultaneous reproduction of personality’s individual qualities. This, in
turn, allows determining the process of legal socialization, involving
conscious or subconscious assimilation of social experience, that is, the
transition of external objective reality and communication into the inner
mental activity of the legal consciousness, as well as in the reproduction
of the experience previously acquired in the personality’s legal
consciousness in the element of reality.

It should also be noted that the formation of the personality with a
high level of legal consciousness and legal activity, first of all, depends on
the correct definition of the goals of personality’s legal socialization, and
only after that on the choice of one or another of its kind.

2. Mechanisms of Legal Socialization of Personality
The process of legal socialization of the personality can be
understood only if it is studied in relations between the personality and
social conditions of their life, public relations, the activity of this
personality, aimed at changing the social environment and own self,
personal ideas, views and actions.

2 . o
lanmunaiitute 1O. B. TpaBoBas commanmzanms pabodeil MOIoaexu: mpoOIeMbl U perieHus. ABTopedepar
JMCEPTalMU Ha COMCKAHUE YUEHOH CTENeHN JOKTOpa I0pUANUECKUX HayK. — Mocksa, 1998. —c. 16
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The existence of a real legal socialization process and personality’s
activity beyond the boundaries of public relations is impossible, as well as
the existence of social relations outside the real life and communication of
people. Thus, one can not imagine the process of legal socialization of the
personality beyond the real socio-economic, political, cultural, legal and
other social relations and communication, which is the basis of various
types of human activity.

Public relations are not abstract relationships between people. This is
an interpersonal communication, a constant process of mutual influence of
people on each other, the confrontation of their needs and interests, the
comparison of views and beliefs, the exchange of experience, as well as
the results of activity, objectively embodied in material and spiritual
culture, the implementation of mutual stimulation, activity control and
correction. In communication rational, emotional and volitional mutual
influence and interaction of people are carried out; a unity of attitudes and
views is manifested and formed, the transfer and learning of habits, style
of behavior, lifestyle is carried out, solidarity and unity arise,
characterizing group and collective activities™.

The public relations have a significant influence on the legal
formation of the personality that have developed in society and reflect
certain historical conditions of its formation. Each society has its own
history, its logic of cultural, social, political and economic functioning.

Relations that arise in society are governed by historically established
traditions, social and legal norms determining person’s social and legal
status.

One of the main factors determining the process of legal socialization
of personality is the nature of relations between a person and society, and
society and the state. The definition of the main tasks of legal
socialization of the personality depends exactly from the person’s place
and role in the system of socio-legal relations. The presence of
contradictions between subjectively planned, albeit the most humane
goals and objectively existing public relations will necessarily lead to the
negative consequences of the legal socialization process.

Legal socialization of personality is a specific historical phenomenon.
Its meaning, purpose and stages are historical in nature and are
determined by the socio-economic and political structure of society. That
IS why, in the process of legal socialization, not any abstract social legal

22 Mockanenxko B.B. Conmanmzanus auaHoctd. K., 1986 —c. 23
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qualities of the person are formed, but specific historical features of the
personality necessary for them in daily live in a particular society.

Ignoring socio-historical conditions in the process of choosing ways
and means of legal socialization of the personality may negatively affect
its outcome. In addition, when choosing the means of legal socialization it
IS necessary to take into account the individual features of the object.

Therefore, the means of purposeful legal socialization, preferred in
the transitional periods of state development, should be applied taking into
account the socio-historical conditions of the society existence, as well as
individual features of the personality, determining its selectivity in
relation to the means of influence.

Legal socialization, being a specific process of formation of a
socially active personality with a high level of legal consciousness and
legal culture, as a full member of society, has its own internal structure
and consists of certain stages.

The first stage of legal socialization of the personality is their social
and legal adaptation, which involves adapting a person to the socio-legal
conditions, role functions and legal norms inherent in the environment of
their existence. Thus, in the process of social and legal adaptation, the
person agrees their opportunities and needs with the actual situation in the
surrounding environment.

The process of social and legal adaptation of the personality is
particularly difficult in transitional periods of society development, since
the legal consciousness of middle aged and elderly people who make up a
great share of the population, is oriented to the legal system of the past.
This, in turn, is explained the fact that it is much more difficult to adapt to
new socio-legal conditions of reality for older people than for young
people.

It is social and legal adaptation that is a mandatory stage of the
person’s entry into the system of social and legal relations of reality.

The second stage in the process of legal socialization of the
personality is interiorization, that is, the process of understanding of the
legal traditions, legal culture and legal norms prevailing in this society
that have been acquired by a person, which, as a result, either become a
part of their internal convictions, or may be rejected by a person.
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In order to become a real stimulus and regulator of lawful behavior,
legal knowledge must transfer into value orientations, get an emotional
coloring, and become internal conviction®.

In the process of interiorization, the personality gives own evaluation
of the categories, values and legal norms existing in society in accordance
with the level of their legal consciousness and legal culture, which, in
turn, reflect the system of social values objectively existing in a given
society and subjectively reflected in individual behavior.

The result of interiorization of a personality is the formation of a
certain type of legal thinking, typical of a particular person’s system of
values, that is, the formation of individuality of each personality.

The third stage of legal socialization of personality is exteriorization,
resulted in the person’s return external influence on the society. Having
adapted to the socio-legal conditions of own existence, by assimilating
legal norms, legal traditions, legal culture of society, including them in
their own internal system of socio-legal values, the personality as an
active subject with the proper level of legal culture and legal
consciousness carries the reverse process of the society formation.

Therefore, the stages of the legal socialization process mentioned
above can be defined as the structural components of its mechanism.

Thus, the mechanism of legal socialization of the personality consists
of three components, namely:

— Socio-legal adaptation in which the person adapts to the existing
legal norms, traditions, etc;

— Interiorization, that is, the process of assimilation of moral values,
guidelines and legal norms, including them in the inner world of
personality;

— Exteriorization, in the process of which a personality effects the
environment through the “implementation into life” of views, ideas,
beliefs of moral, legal and social values acquired in the process of socio-
legal adaptation and redefined in accordance with individual
characteristics and involved in the own internal world in the process of
interiorization in order to change society as a whole.

The mechanism of legal socialization, in turn, is associated with the
activity of legal and social institutions, special means of legal influence
and control. At all stages of legal socialization, society, through its

2 lluxanues I'.T. IOpunnaeckast ncuxonorust. / OtB. Pen.. m.1o0.H., mpod.. B.A. TomcunoB.— M.:
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institutions and agents, directly affects the personality. As a result, the
transfer of relevant experience and knowledge, skills and abilities, system
values and norms from generation to generation take place. Thus, legal
socialization can become an effective means of forming the National
System for the critical infrastructure protection of the country.

The concepts of “agent” and “institution” of socialization often
merge into a single concept. However, distinguishing of legal
socialization agents and institutions is a result of the level of their
connection with the object of legal socialization.

Thus, an institution can be defined as a socio-political association, a
social group where a person as well as a state body, institution, non-
governmental organizations is a member, exercising influence over it as
subjects of legal socialization.

In this case, the subject, through which the transfer of legal values is
carried out directly, will act as an agent of legal socialization, whereas a
person, to whom the actions of the institutions and agents are directed,
will be an object to legal socialization,

Thus, institutes of legal socialization of the personality introduce a
certain system of legal values through their agents, which, in turn, provide
a direct link of society with the object of legal socialization — the person
themselves.

To the main institutes of legal socialization S. M. Koretsky involves:
family, school, electronic mass media and communications, the closest
social24environment (groups of leisure activities, production or training
staff)”".

Thus, the institutions of legal socialization are the state represented
by bodies of state power, higher educational establishments, labor groups,
various associations of citizens, schools, pre-school establishments,
families, etc., and its agents, that is, direct participants in the process of
legal socialization of personality, namely, parents, relatives, friends,
teachers, officials, colleagues at work, etc. It is through the activities of
institutes and agents of legal socialization that the influence of external
factors on the personality is exercised. Effectiveness of each of them
depends on many factors, and, above all, on the level of person’s legal
consciousness, age, state and the intensity of their inclusion in the socio-
legal processes of society. The state, in turn, as one of the main institutes

?* Kopempkmii C.M. KpumiHomoriusa XapakTepHCTHKA NEBIaHTHOI MOBEiHKM HEMOBHONITHIX. /
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of legal socialization of the personality, should ensure the harmonious
interaction of all other institutions and agents.

In our time, this fact becomes particularly evident. Substantial
changes in the economic, political, legal and other domains of public life
have caused the corresponding changes in the system of legal values,
ideas and views.

The formation of a national system for the critical infrastructure
protection in Ukraine requires additional legal socialization of the
personality, as a result of which new social values should become the
values of each person.

According to O.L. Lvova, the discrepancies between the social and
individual values of the personality are the huge grounds for the fact that
even the most justified and legal law can remain only a great
proclamation, if its value of meaning and purpose does not coincide with
the internal convictions of the person, do not come to life in their
consciousness. That is why the great attention of both state bodies that
create and apply law and scientists studying state-legal phenomena should
be given to “breaking” of old, outdated and inactive stereotypes that have
taken place since the Soviet era when a person existed for the state. If this
does not happen, then all the efforts of Ukraine to achieve European
standards will be useless. It is necessary to change the style of thinking
and views, to re-evaluate priorities in own consciousness before trying to
understand and accept new, effective and truly valuable standards
dominating in the whole civilized world®.

Thus, the quantitative indicator of person’s legal values acquired in a
certain period of life gains a qualitative value and transfers into their legal
consciousness.

Considering the concept and meaning of legal socialization of the
personality and defining its mechanism, it can be affirmed that the
formation of a socially active personality takes place under the influence
of all elements of the legal system. Such influence is carried out
independently of the will of the persons themselves, the state bodies
taking the relevant decisions, other subjects of law, since the state of the
legal system as well as the functioning of its elements is a reflection of
individual legal consciousness.

® JIsBoBa O.JI. TlpaBo xmBe Ta mifode (mpo miHHICHI opienramii mpasa) // Yacomuc KuiBchkoro
yHiBepcuteTy npasa, Ne 1, 2007 p. —c.
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CONCLUSIONS

To create a state system for protecting critical infrastructure in
Ukraine there is a need to determine the interaction between society and
citizens involved in the critical infrastructure protection.

A modern law is not limited to the role of a normative regulator, but
also actively affects the social field, motivating social groups, society as a
whole to certain forms of behavior and interaction with each other,
causing their certain connections with society. In this way, the law ensures
the inclusion of individuals and groups in a single system of social
organization. This, in turn, makes it necessary to study not only the basic
function of law such as regulation of public relations, but also its specific
function, such as legal socialization.

The legal socialization of the personality should be understood as the
process of forming a personality with an appropriate level of legal
consciousness, which manifests itself in involving them in the system of
society legal values, assimilating this system by them and in the reverse
social and legal activities of the personality aimed at correcting social
values.

It is the level of legal consciousness of the personality that defines
the nature of their behavior and the level of socio-legal activity.

In the process of legal socialization, the personality is influenced by
both internal and external factors. Not taking into account the relevant
independence of external objective factors and internal subjective legal-
socializing factor, they can not function without each other effectively.
They are interrelated, interconnected and interwoven in such a way that a
minor change of purposes or methods of influence on one of them leads
immediately to the change of the other, in particular, reduces or increases
the general results of personality’s legal socialization.

One of the main factors determining the process of legal
socialization of personality is the nature of relations between a person and
society, and society and the state. The definition of the main tasks of legal
socialization of the personality depends exactly from the person’s place
and role in the system of socio-legal relations. The presence of
contradictions between subjectively planned, albeit the most humane
goals and objectively existing public relations will necessarily lead to the
negative consequences of the legal socialization process.

That is why, forming a critical infrastructure protection system in
Ukraine, one should keep in mind such an effective function of modern
law as legal socialization of the personality, which with a correct
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definition of the purpose and means of its realization, will provide for an
effective interaction of society, state and citizens involved in the critical
infrastructure protection.

SUMMARY

The concept, meaning and essence of legal socialization of the
personality are considered. It is determined that the legal socialization of
the personality should be understood as the process of formation of the
personality with an appropriate level of legal consciousness, which
manifests itself in involving them in the system of legal values of society,
assimilating this system by them and in the reverse social and legal
activities of the personality aimed at correcting social values.

The main factors influencing the process of socialization under the
modern conditions of Ukrainian society development are considered.

The mechanism of legal socialization is studied. Its main elements
are determined.

The role of legal socialization of the personality in forming the
critical infrastructure protection system in Ukraine, which can become an
effective means of ensuring effective interaction of the society, the state
and citizens, involved in the critical infrastructure protection, is
formulated.
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CONCLUSIONS

Today, there are many documents in Ukraine governing the specific
Issues in this area. First of all, these are: the National Security Strategy of
Ukraine (approved by the Decree of the President of Ukraine on May 26,
2015, Ne 287/2015); The Strategy of Information Reintegration of the
Autonomous Republic of Crimea and the city of Sevastopol (approved by
the Order of the Cabinet of Ministers of Ukraine on December 27, 2018, Ne
1100-p); the Concept of the state target program for utilization of
components of liquid rocket fuel (heptyl) for the period up to 2020
(approved by the Order of the Cabinet of Ministers of Ukraine on March 14,
2018, Ne 161-p); The Concept of Strategic Communications of the Ministry
of Defense of Ukraine and the Armed Forces of Ukraine (approved by the
Order of the Ministry of Defense of Ukraine on November 22, 2017, Ne
612); the Strategy of development of the bodies of the system of the
Ministry of Internal Affairs for the period up to 2020 (approved by the Order
of the Cabinet of Ministers of Ukraine on November 15, 2017 Ne 1023-p);
the Doctrine of Information Security of Ukraine (approved by the Decree of
the President of Ukraine on February 25, 2017 Ne 47/2017); The Concept of
the state target program for the restoration and development of peace in the
Eastern regions of Ukraine (approved by the Order of the Cabinet of
Ministers of Ukraine on August 31, 2016 Ne 892-p); the Strategic Defense
Bulletin of Ukraine (approved by the Decree of the President of Ukraine on
June 6, 2016, Ne 240/2016); Cyber-security Strategy of Ukraine (approved
by Decree of the President of Ukraine on March 15, 2016 Ne 96/2016); the
Concept of development of the security and defense sector of Ukraine
(approved by the Decree of the President of Ukraine on March 14, 2016, Ne
92/2016); The Military Doctrine of Ukraine (approved by Decree of the
President of Ukraine on September 24, 2015, No 555/2015); The Strategy for
Sustainable Development “Ukraine 2020 (approved by the Decree of the
President of Ukraine on January 12, 2015, Ne 5/2015) etc. Thus, there is no
holistic approach to the management of protection and security of the whole
set of such systems at the national level taking into account their
interconnection.

In collective monograph «Formation and prospects for the
development of national critical infrastructure protection system in
Ukraine” the experience of developing the concept of critical
infrastructure protection in Ukraine, the development of Ukraine on the
way to European integration is revealed, the priority areas of such concept
implementation in the system of national security provision in Ukraine are
proposed. The results of the given research provide the solution for
problematic issues of normative-legal and organizational support.
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