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INTRODUCTION

The scientific and research work given is the subject of
comprehensive generalization of the theoretic material “The optimization
of protection model for rights and freedoms of Ukrainian person” with its
critical analysis as well as formulation of new scientific conceptions. In
the work a scientific priority providing initial scientific information to the
society, serving to the description of the basic content and their scientific
results is stated.

One of the priority tasks of our state is the protection of human rights
and freedoms. In order to successfully solve such tasks, the state must
protect and prevent the society from violation of these rights.
Fundamental in this regard is the effective development of tools aimed at
protection of these benefits and an effective set of measures. Therefore,
there are scientific programs and plans at the state level including the
Concept of the National Program of Adaptation of Ukrainian Legislation
to the Law of the European Union (Law of Ukraine on November 21,
2002 Ne 228-15), Priority Areas for the Development of Science and
Technology for the Period until 2020 (Resolution of the Cabinet of
Ministers of Ukraine on 07.09.2011 Ne 942), the Concept of the National
Program “Health - 2020: Ukrainian Dimension” (Order of the Cabinet of
Ministers of Ukraine on 31.10.2011 Ne 1164-p); Plan of measures for the
implementation of the Concept for the development of the public health
system (the Order of the Cabinet of Ministers of Ukraine on 18.09.2017
Ne 560-p); Strategy for the development of scientific researches of the
National Academy of Legal Sciences of Ukraine for 2016-2020 (the
Resolution of the General Meeting of the National Academy of Legal
Sciences of Ukraine on 03.03.2016); The Concept for the development of
mental health in Ukraine for the period until 2030 (the Order of the
Cabinet of Ministers of Ukraine on 20.12.2017, Ne 1018-p) etc.

In the scientific work with deep studying of such issue the amount of
actual material is systematized and generalized as well as persuasive
conclusions concerning effective and efficient national legislation
development are obtained as a final result.
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ADMINISTRATIVE JURISDICTION AND THE CODE
OF ADMINISTRATIVE LEGAL PROCEEDINGS OF UKRAINE
AS REVISED IN 2017: IS IT A NEW SOLUTION TO A PROBLEM
OR THE OLD UNRESOLVED CHALLENGES?

Bevzenko V. M.

INTRODUCTION

Full exercise of the right to appeal against a court decision, actions or
inaction of state authorities, local self-government bodies, officials and
officers (Article 55 of the Constitution of Ukraine)’, the right to a fair
justice® as well as successful protection of rights, freedoms, interests
provide for the obligatory consideration of actual and normative
preconditions. Such preconditions function as peculiar “filters”, since they
prevent the unreasonable justice, preventing the court from considering
and resolving inappropriate or unjustified disputes.

Although these preconditions-filters have their own nature, content
and peculiarities, all of them determine the prospective of appealing to the
court as well as opportunity for further protection of rights, freedoms and
interests. Absence or non-conformity of one of such preconditions will
make the opening of proceeding in a legal case, satisfaction of claim
requirements complicated or even impossible, as well as preventing from
legal proceedings in general.

It is considered that the preconditions for the protection of rights,
freedoms, and interests of administrative-legal relations in administrative
procedure are as follows® *.

1) The compliance of all actual circumstances of the administrative-
legal dispute with the criteria of administrative jurisdiction;

! 2. Koncruryuis Ykpainu Bix 28 uepsus 1996 poky // Binomocti Bepxosroi Pagu Yipainu. — 1996. —
Ne 30. — Cr. 141.

> KoHBeHIlis MpO 3aXHCT TPAB JIOAMHH i OCHOBOIONOXKHHX CBOOOX Bix 4 mmcromama 1950 poky:
patudikoBaHa 3akoHoM Ykpainu Big 17 mumas 1997 poxy Ne 475/97-BP // Bimomocti BepxoBnoi Pamgm
VYkpainu. — 1997. — Ne 40. — Cr. 263.

® Bemsenxko B.M. IlepeaymoBH 3aXHCTy B a[MiHICTPATHBHOMY CyNOYHHCTBi mpaB, CBOGOX, iHTepecis
y4JacHUKIB IyOJiuHO-TIpaBoBUX BigHocuH / B.M. bessenko // CydacHa aqMiHICTpaTHBHO-TIpaBOBa JOKTPHHA
3aXHCTYy TpaB JIIOJAWHM: TE3H JOI. Ta HayK. MOBIJOMJI. Y4acH. HayK.-TIpakT. KoH}. (M. XapkiB, 17—18 kBiTHs
2015 poky). — Xapkis: IIpaso, 2015. — C. 73-76.

* AnMiHiCTpaTHBHE CYIOYMHCTBO YKpaiHH: Teopis Ta MpaKkTHKA: MOHOTpadis / KON. aBT.; 3a 3ar. pe.
O.M. Heuwraiina. — K.: BAITE, 2015. — C. 173-174.
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2) The fact that the defendant violates the rights, freedoms, interests
of the plaintiff;

3) The existence of the right of the subject to appeal to the court for
appealing decisions, actions or inaction of state authorities, local self-
government bodies, officials and officers, or for fulfilling the duties of the
subject of authority;

4) The plaintiff’s right to claim;

5) The plaintiff is in administrative-legal relations with the subject of
authority, which is determined as a defendant;

6) Compliance of the method of judicial protection proposed by the
plaintiff in the statement of claim, with the methods of protection
stipulated in the norms of the Code of Administrative Legal Proceedings
of Ukraine (Article 5, 245 of the CAP of Ukraine of 2017), as well as
compliance of the method of judicial protection with the actual disputed
administrative-legal relations;

7) Compliance of administrative discretion with the administrative
court discretion; the possibility of interference of this court in the
discretion of participants of administrative-legal relations from which a
conflict has arisen;

8) The availability of precedence practice of administrative-legal
dispute resolutions by the Supreme Court, the European Court on Human
Rights.

The presence of administrative jurisdiction (compliance of all actual
circumstances of administrative-legal dispute to the administrative
jurisdiction criteria) is among such preconditions which require proper
description and justification. This institution of administrative procedural
law, although provided by the Code of Administrative Legal Proceedings
of Ukraine and of fundamental importance not only for the administrative
procedure, but also for judicial system of Ukraine as a whole, still remains
an institution which meaning is determined insufficiently. Clarification of
the type of court jurisdiction, differentiation of administrative jurisdiction
from other types of court jurisdiction is the challenge in relation to
administrative courts and participants in administrative cases, their
representatives, and participants in the administrative procedure which has
been not overcome yet.

Studying the topic of administrative jurisdiction, one should take into
account the fast development of existing and emergence of new, until



recently unknown public relations as well as adoption of new legislation;
one should expect the complexity of the court jurisdiction definition with
the beginning of the procedural activity of the Supreme Court on
intellectual property issues, etc. Therefore, there is an objective need not
only to perceive these relations properly, but also to evaluate them, to
make reasonable, legitimate conclusions based on unambiguous and clear
criteria.

1. The Analysis of the Latest Studies and Publications

Determining a certain type of court jurisdiction, differentiating the
administrative jurisdiction from other court jurisdictions is not an easy thing
and it takes much time. Many legal scholars and lawyers-practitioners had to
devote their research to this very issue. The essence and legitimacy of
administrative jurisdiction, its limits and relations with other court
jurisdictions was the research subject of V.V. Gordeeva, V.V. llkova,
V. K. Kolpakov, R.O. Kuibida, O.M. Pasenyuk, V.G. Perepeliuk,
M. 1. Smokovich, V. S. Stefaniuk, M. I. Tsurkan®® 789101112

A lot of attention was paid to the content definition of administrative
jurisdiction and its differentiation from other types of court jurisdiction
(constitutional, criminal, economic, civil) by the Plenum of the Higher
Administrative Court of Ukraine, in particular, in the resolutions “On
certain issues of the administrative courts jurisdiction”, “On the practice
of application of legislation on access to public information by
administrative courts™*® **.

® Kommakos B.K. Teopis i mpaktika amMinicTpaTuBHOr0 cymounmscTsa: MoHorpadis / B.K. Konmakos,
B.B. I'opzees. — Yepnismi: Micto, 2011. —384 c.
IekoB B.B. [IpaBoBa npupoza crpas aJMiHICTPATUBHOI IOPUCIUKII Ta 11 BIUIMB HAa 3aCTOCYBAaHHS [KEpeET
npaBa B aJIMiHICTpaTHBHOMY CyA0YMHCTBI B Ykpaiui / B.B. InbkoB // Hame npaBo. —2014. — Ne 5. — C. 60-70.
Kyiibima P. Mexi aaMiHicTpaTHBHOI fopucaukii: cripHi muranHs / P. Kyitbiga / FOpunuaamii BicHHK
VYxpaiau. — 2007. — Ne 25(625). — C. 6-7.
8 AnminictpaTiBHa focTHIis YKpaiHu: npo6aeMu Teopii i mpakTuky. HacrineHa kaura cysuti / 3a 3ar. pei.
O.M. Ilacenroka. — K.: Ictuna, 2007. — 608 c.
® Ilepenemok B.I'. AxminicTpaTiBHE Cy10uHMHCTBO: npobnemu npaktuky / B.I. Tepenemok. — K.: Konyc-
10, 2007. - 272 c.
1 CmoxoBru M.I. Bu3HAYCHHS FOPHCIWKINI aAMiHICTPATMBHHMX CyIiB Ta PO3MEKYBAHHS CyJOBHX
opucauKIiit: Monorpadis / M.1. CmoxoBuu. — K.: FOpiakom IaTep, 2012. —304 c.
Credanrox B.C. Cynosuit agminicTpatuBHuil npouec: MmoHorpadis / B.C. Credantok. — Xapkis: @ipma
«Koncym», 2003. — 464 c.
2 ypxan M.L IpaBoBe perymoBaHHs my6iidHOi ciyxGu B Ykpaini. OCOBIMBOCTI CYI0BOr0 PO3TISLY
cnoPiB: moHorpadist / M.1. Llypkan. — Xapkis: [Ipaso, 2010. — 216 c.
® IIpo okpemi mNHWTaHHS JOPHCIAMKIII aAMiHICTPATMBHHMX CyiB: mocTanoBa Ilnenymy Brmoro
aaMiHicTpaTHBHOTO cyny Ykpainu Bix 20 tpaBas 2013 poxy Ne 8 [Enexrponuuii pecypc] — Pexum moctymy:
http://zakon0.rada.gov.ua/laws/show/v0008760-13
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Thus, the Plenum of the Higher Administrative Court of Ukraine
explained that when adopting the decisions on the norm reference to
public law, and the dispute to public legal disputes, the courts should take
into account general theoretical and legislative criteria, namely™:

— The party to a public-legal dispute is an executive power body, a
local self-government body, their official or officer or other subject
exercising power management functions;

— The dispute is public-legal, belongs to the jurisdiction of
administrative courts and complies with the definition of an administrative
case specified in clause 1, part 1, Art. 3 of the CAP of Ukraine of 2005;

— The existence of managerial legal relations and legal relations
related to the public formation of the power subject.

In order to ensure the uniform application of the legislation
provisions on access to public information by administrative courts, the
Plenum of the Higher Administrative Court of Ukraine interpreted the
concept of “public information” and other types of information, it
interpreted the relation between the categories of “public information
administrator” and “subject of authority”, and also spoke about the effect
of norms of the Law of Ukraine “On access to public information™® *’.

As we can see, the criteria for administrative jurisdiction were
borrowed from the articles of the Code of Administrative Legal
Proceedings of Ukraine of 2005. So, part 1, Art. 2 of the Code states that
the task of administrative legal proceedings is “... the protection of rights,
freedoms and interests of physical persons, rights and interests of legal
entities in the field of public-legal relations from violations of ... public
authorities, local self-government bodies, their officials and officers, other
subjects in the exercise of their power management functions on the basis
of legislation ... ”*®.

However, the criteria of administrative jurisdiction indicated in the
above mentioned and other clarifications of the Higher Administrative

“ TIpo mpakTuky 3acTOCYBAHHS aIMiHICTPATHBHEMH CyIaMH 3aKOHOJABCTBA MPO AOCTYI A0 IyGmidHOi
inpopmarii: mocranoBa Ilnenymy Bwuioro aaminicTpaTHBHOTO cymy Ykpainu Big 29 Bepecus 2016 poky
Ne 10 [Enextponnuii pecypce] — Pexxum pocrymy: http://zakon3.rada.gov.ua/laws/show/v0010760-16

> Tlypkan M.I. TIpaBoBe peryioBaHHs my6IiuHOi caykGH B Ykpaini. OcoGIMBOCTI CYI0BOrO PO3LISLY
CHOPiBI mororpadis / M.I. ypkan. — Xapkis: IIpaso, 2010. - 216 c.

® Ipo okpemi mNHTAaHHS JOPUCAMKIIi ajMiHICTpaTHBHHX CymiB: mocTanoBa Ilmemymy Bumoro
ajMiHicTpaTuBHOTO cyny Ykpainu Bin 20 tpaBus 2013 poky Ne 8 [Enextponnuii pecypc] — Pexum noctymy:
http://zakon0.rada.gov.ua/laws/show/v0008760-13

Y Mpo mocryn no nyGniusoi indopmanii: 3akon Vkpaiam i 13 ciuns 2011 poxy Ne 2939-VI // Bigomocri
BepxosHoi Pagu Ykpainu. — 2011, — Ne 32. — Cr. 314.

Kopmexc apMiHicTpaTHBHOTO cymouuHCTBa YKpainu Big 6 mumaa 2005 poky Ne 2747-1V // Bigomocti
BepxosHoi Pagu Ykpainu. — 2005. — Ne 35-36, Ne 37. — Cr. 446.



Court of Ukraine and the Supreme Court of Ukraine have not become
indisputable means in overcoming the difficulties of determining the legal
dispute type, unequivocal differentiation of administrative jurisdiction
from other types of court jurisdiction. The legal disputes provoking
discussions about their branch nature include, in particular, disputes
involving the Public Council for Good Faith, the Deposit Guarantee Fund
for Physical persons, and the Self-regulatory (organizations) professions
authority (e. g., the Audit Chamber of Ukraine, Qualification-Disciplinary
Commissions of Attorneys etc.), bodies of judicial self-government, etc.

Therefore, we must admit that legal community has not obtained yet
the criteria for administrative jurisdiction definition, as well as the
comprehensive grounds for reference of legal dispute to administrative
court competence have not been justified.

2. The Formation of Article Objectives

It is obvious that, finally, the unified generally accepted criteria of the
definition of certain public-legal dispute belonging to the administrative
court jurisdiction must be developed to guarantee the full protection of
rights, freedoms, and interests, the exercise of the right to fair trial, the
provision of judicial practice unity, and the stability of court functioning
of judicial system. In turn, the belonging (non-belonging) of a certain
public-legal dispute to the administrative court jurisdiction, as well as the
possibility of its differentiation from other types of court jurisdiction,
should be judged by the total presence of external features of public-legal
relations, from which the dispute arose. It is these features that could
serve as criteria for administrative jurisdiction® *® **. The absence of at
least one of them will make impossible to refer a particular public-legal
dispute to the administrative court jurisdiction.

Such criteria which total presence can help us to come to the
conclusion about the existence of administrative jurisdiction are the
following:

1) Administrative-legal relations;

2) The subject of authorities;

3) The administrative activity (carrying out administrative powers);

9 Bemsenko B.M. AMiHICTpaTHBHA IODHCIMKIS: MOHSTTS, CYTHICTh, IPOOIEMH BiIMEXyBaHHS /

B.M. bersenko // AnminicTparusHe npaso i nponec. — 2013. — Ne 2(4). — C. 180-195.
Beszenko B.M. HoBiTHe anMiHiCTpaTHBHE NpoLecCyanbHe NMPpaBo YKpaiHH: 00’€KTHBHA 3aKOHOMIpPHICTh

uyn HagymaHa Burazgka? / B.M. besszenko / ®opym mpasa. — 2011. — Ne 1. — C. 68-73.
bes3enko B.M. Oco6muBoCTi BU3HAYEHHS MiABiAOMYOCTI MyOaidHO-TipaBoBuX cropiB / B.M. beB3enko,

C.M. Minbko // Bicauk rocronapebkoro cynounsersa. — 2007. — Ne 3. — C. 122-126.
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4) Administrative law norm;

5) The exercise of rights and observance of obligations in the field of
public administration and/or rights and obligations, for violations or non-
observance of which may result in administrative consequences.

3. The Basic Material of the Study

In the Code of Administrative Legal Proceedings of Ukraine of 2005,
the general criteria for determining the administrative jurisdiction, the
scope and content of the competence of administrative courts were fixed.
These criteria were peculiar markers, as their presence confirmed a
public-legal dispute, which had to be considered and resolved by an
administrative court. The conclusion on the normative consolidation of
the administrative jurisdiction criteria in the Code of Administrative Legal
Proceedings of Ukraine of 2005 can be made from the contents of Parts 1,
2 Art. 2, Art. 3, Art. 17, Art. 171-183", namely, the criteria based on the
results after studying these norms, should be, in particular:

— Public-legal relations (part 1 Art. 2);

— State authorities, self-government bodies, their officials and
officers, other subjects at carrying out power managerial functions,
subjects of authorities (part 1 Art. 2, clause 7 part 1 Art. 3);

— Power managerial functions (part 1 Art. 2) ;

— Decisions, actions or inaction of the subjects of authorities (part 2,
Art. 2);

— Administrative agreement, public service (clauses 14, 15 part 1
Art. 3 of the Code)

In addition to the criteria (criteria-markers), indicating the existence
of administrative jurisdiction, in specific articles of the Code of
Administrative Legal Proceedings of Ukraine in the revision of 2005,
namely, in Art. 17, 171-183’, the list of public-legal disputes, subject to
the jurisdiction of administrative courts, was directly consolidated.

However, the presence of both criteria-markers and the list of public
legal disputes did not always allow answering the question unequivocally
and in full: “Is there an administrative jurisdiction in a particular legal
dispute?” Such complexity in the administrative jurisdiction definition can
be explained, first of all, by the impossibility to formally describe one or
another criterion clearly and in full as well as the category of public-legal
dispute, to correctly correlate them with the actual circumstances of the
case. It is obvious the these criteria and categories (types) of public-legal



disputes have ambiguous evaluative legal nature, and thus, it is naturally
that their perception and appropriate evaluation are carried out within the
procedural discretion of administrative court, parties, third parties, and
their representatives.

It is natural that the criteria evaluation of administrative jurisdiction
at the discretion of the court determined the possibility of administrative
courts to accept disputed decisions, even with regard to the same criteria
of administrative jurisdiction or similar public-legal disputes.

In addition to the evaluative nature of the administrative jurisdiction
criteria and public-legal disputes, their evaluation within the procedural
discretion of the administrative court, the parties, third parties, their
representatives, the impossibility of unambiguous description of these
criteria and disputes is also resulted from their diverse scientific
interpretations. In particular, modern science of administrative law has not
yet developed a single and generally accepted understanding of the nature
of all possible decisions, actions, inaction of the subjects of authorities,
types of such subjects, the essence of public-legal relations, other criteria
of administrative jurisdiction.

Finally, the conclusion on the administrative jurisdiction essence, its
criteria and disputes that should be considered and resolved by
administrative courts, taking into account the practice of functioning of
the subjects of authorities (subjects of public administration) and the
practice of administrative proceedings, must be substantiated by the
science of administrative law and procedure. It is obvious that
scientifically substantiated conclusions about the essence and criteria of
administrative jurisdiction must unambiguously disclose the nature of this
jurisdiction, while not depending on changes in legislation, reviewing of
judicial practice, development and transformation of public relations.

In connection with the adoption and subsequent entry into force of
the Code of Administrative Legal Proceedings of Ukraine of 2017, there
were reasonable expectations that challenges (in particular relative to
administrative jurisdiction) determined by the unequal implementation of
administrative legal proceedings and other theoretical and applied
peculiarities, finally, would have been successfully overcome. Therefore,
it is time to ask a question: was experience of the Code of Administrative
Legal Proceedings of Ukraine of 2005, taken into account in a new
revision of the Code, and were unambiguous criteria for the determination
of administrative jurisdiction introduced?



We should focus on the description of articles of the Code of
Administrative Legal Proceedings of Ukraine as revised in 2017 and try to
find out if they managed to overcome the existing problems of
administrative jurisdiction, and describe its criteria (administrative-legal
relations, the subject of authority, administrative activity (the exercise of
administrative powers), the norm of administrative law, exercise of rights
and observance of obligations in the field of public administration or
rights and obligations, for violation or non-compliance of which
administrative legal consequences may occur).

First of all, it should be noted that in the Code of Administrative
Legal Proceedings of Ukraine of 2017 the following procedural categories
were equated such as “administrative jurisdiction” and “judicature of
administrative cases”. It is easy to make sure, if you draw attention to the
fact that in Chapter 2 “Administrative jurisdiction” of Section I “General
Provisions” of the Code of Administrative Legal Proceedings of Ukraine
there are articles which provide for “administrative jurisdiction” (Art. 19),
“instance jurisdiction” (Art. 22-24), “territorial jurisdiction (judicature)”
(Art. 25-28). That is, the term “administrative jurisdiction” covers both
administrative jurisdiction and judicature of administrative cases®.

Moreover, the Code has widened the nature of administrative
jurisdiction: the content of administrative jurisdiction provides
differentiation of public-legal disputes between local general courts and
district administrative courts (“internal” administrative jurisdiction)
(Art. 20) apart from the list of public-legal disputes which have to be
considered and solved by administrative court as the holistic system
(“external” administrative jurisdiction) (Art. 19).

At the same time with the updated presentation of the administrative
jurisdiction essence in the Code of Administrative Legal Proceedings of
Ukraine in the revision of 2017, new imperfect provisions complicating
the application of its norms and, therefore, the implementation of
administrative legal proceedings have appeared. In particular, in the case
of non-compliance (violation) of rules on subject and instance jurisdiction
(Art. 19, 20, 22-24 of the Code) it will be difficult to apply effective
procedural  instruments to overcome such  non-compliance
(violation).There is no specific legal norm authorizing to transfer
administrative case in connection with the violation of rules on subject

22 Konekc amminicTpaTuBHOTO cymouMHCTBa YKpainu Bim 6 mumHs 2005 poxy Ne 2747-1V; B pemakii
3akony Ykpainu Bix 3 xoBTHS 2017 poky Ne 2147-VIII // Bigomocti Bepxosrnoi Pagn Ykpaiam. — 2017. —
Ne48. - C. 5.



and instance jurisdiction (judicature) in the Code of Administrative Legal
Proceedings of Ukraine in the revision of 2017.

It seems that it is possible to fill such legal gap by using the law
analogy (Part 6, Art. 7 of the CAP of Ukraine in the revision of 2017)
together with, in particular, Art. 29, 171 of the Code.

The courts of appeal and cassation have powers for the correction of
consequences of incorrect determination of subject and instance
administrative jurisdiction. Thus, according to the results of consideration
on the court resolution appeal of the court of first instance, the court of
appeal has the right to cancel the court resolution and refer the case for
consideration to another court of first instance according to the established
judicature (clause 5, part 1, Art. 315 of the CAP of Ukraine in the version
of 2017). The court of cassation instance based on consequences of
cassation appeal consideration has the right to cancel court resolutions of
courts of the first and/or appellate instances in full or in part and to
transfer the case in full or in part to a new consideration, in particular, in
accordance with the established judicature or to continue the consideration
(clause 2, part 1, Art. 349 of the CAP of Ukraine in the revision of
2017)*,

The analysis of norms of the Code of Administrative Legal
Proceedings of Ukraine, as revised in 2017 (Art. 2, 19), proves that
administrative-legal relations are still used as an administrative
jurisdiction criterion. However, in the same way as in the Code of
Administrative Legal Proceedings of Ukraine of 2005, such legal relations
have still lacked a comprehensive description of their essence and
principal features. Therefore, it seems obvious that the justification of
legal relations will remain in the field of legal science (in particular, the
science of administrative law and procedure), the conclusions of which
should be properly examined by administrative proceedings practice.

The Code of Administrative Legal Proceedings of Ukraine stipulates
the content of “a subject of authorities” concept in a comparatively wide
way in the revision of 2017. Thus, the concept is supplemented by such
subjects as attestation, competition, medical and social expert
commissions and other similar authorities, which decisions are mandatory
for state authorities, local self-government bodies, and other persons

% Kogmekc aaMiHiCTpaTHBHOrO CyaoumHCTBa Ykpainm Bix 6 mumast 2005 poky Ne 2747-1V; B pemaxuii
3akony Ykpainu Bix 3 xoBTHSI 2017 poky Ne 2147-VIII // Binomocti BepxoBHoi Pagn Ykpainu. — 2017. —
Ne 48. - C. 5.
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(Clause 9, Part 1, Art. 19 of the Code)*. However, unambiguous
conclusions about belonging of one or another holder of authorities to the
subjects of authorities is quite difficult to make from the content of the
Code of Administrative Legal Proceedings of Ukraine of 2017 as well,
and therefore, one should evaluate the nature of a particular subject based
on an analysis of actual disputed legal relations, forms of activity of the
subject-defendant, the consequences of exercising their powers for
physical persons or legal entities.

Considering an administrative activity as an external manifestation of
the subjects of authorities’ activities, one can observe, though not
fundamental, but certain changes to this criterion in the Code of
Administrative Legal Proceedings of Ukraine as revised in 2017. Thus, in
addition to the exercise of executive power functions such as conclusion,
execution, termination, cancellation of administrative agreements
(Art. 4, 19), it is provided that the activity of the subject of authority may be
expressed in the form of administrative service. However, these
manifestations of administrative activity are not the only ones. It is worth
mentioning that the subjects of authorities take general organizational
measures, apply measures of administrative coercion, etc. Therefore, the list
of administrative activity forms of the state authorities, stipulated by the
Code of Administrative Legal Proceedings of Ukraine in the revision of
2017, remains open and incomplete, and changes in relation to the
administrative activity of the subjects of authorities are not fundamental and
they do not solve the problem of administrative jurisdiction as a whole.

The Code of Administrative Legal Proceedings of Ukraine of 2017
formulated the definition of normative and legal acts and individual acts
for the first time (clause 18, 19 part 1, Art. 4) in addition to such criterion
of administrative jurisdiction, as a resolution, action, inaction, an
administrative agreement. At the same time, it is known in the practice of
functioning of the subject of authorities the following cases when they
adopt such acts, which name varies from “normative legal act”,
“individual act”: a resolution, decision, tax notice-decision, protocol,
electronic record, etc. So, one can assume that the problem of the nature
and type definition for a certain document of the subject of authorities,
also complicated by absence of the Code (Law) on Administrative
Procedures, will have existed for a certain time.

24 Konekc amminicTpaTuBHOTO cymouMHCTBa YKpainu Bim 6 mumHs 2005 poxy Ne 2747-1V; B pemakmii
3akony Ykpainu Bix 3 xoBTHS 2017 poky Ne 2147-VIII // Bigomocti Bepxosrnoi Pagn Ykpaiam. — 2017. —
Ne48. - C. 5.
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The administrative law norm, the exercise of rights and observance of
obligations in the field of public administration or rights and obligations
for violation or non-compliance of which may result in administrative
legal consequences are substantive legal criteria, therefore they could not
be fundamentally updated or revised in the Code of Administrative Legal
Proceedings of Ukraine in the revision of 2017. With the introduction of
the Code in a new revised version, these criteria remained unchanged.
Therefore, the definition of the nature of law, the type of rights and
obligations, essence of public administration will continue to be a problem
that has an administrative-legal dimension.

CONCLUSIONS

It should be stated that having evolved to a certain degree, the Code
of Administrative Legal Proceeding of Ukraine as revised 2017 in general,
has kept its structure and content. It is supplemented by new institutions
(electronic court, settlement of dispute with judge participation) and
categories (typical, pattern administrative case), some procedural
institutions and categories have been renewed (for example, a judge
assistant, expert on law issues is referred to the participants of
administrative procedure, the list of disputes belonging to administrative
jurisdiction is added).

The content of administrative jurisdiction has been expanded, and
now it covers substantive jurisdiction, instance jurisdiction and district
jurisdiction (judicature). However, the criteria for determining these types
of jurisdiction under the Code of Administrative Legal Proceedings of
Ukraine, as revised in 2017, remain essentially unchanged: the object of
dispute, the subject (participant) of dispute, court instance, the place of
residence (residence, location).

We can see that together with the renewal of the Code of
Administrative Legal Proceedings of Ukraine a lot of provisions have
appeared requiring additional analysis and justification, that will make
administrative legal proceedings more complicated, accordingly, as well
as the evaluation of administrative jurisdiction etc.

It is possible to assume that the existing problem of administrative
jurisdiction definition and its differentiation from other court jurisdictions
will continue to exist.

It can be explained, primarily, by the denial of the existence of
complex, multi-branch legal relations; a single and generally accepted
understanding of the nature of all possible decisions, actions, inactivity of
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the subjects of authorities, types of such subjects has not been developed.
It is believed that the nature of legal relations and the type of court
jurisdiction are determined by the legal outcome that occurs as a result of
these legal relations.

We hope that overcoming the challenges of definition of court
jurisdiction type is a matter of close future, coming closer by developing
constant judicial practice by cassation courts, Grand Chamber of the
Supreme Court. At the same time, the response about the nature of
disputed legal relations as well as determination of administrative
jurisdiction criteria has to be formed by the administrative law and
procedure science based on the outcomes of administrative proceedings
practice.

The following criteria of administrative jurisdiction are offered:
1) administrative-legal relations; 2) the subject of authorities;
3) administrative activity (implementation of administrative powers);
4) the norm of administrative law; 5) the exercise of rights and observance
of duties in the field of public administration or rights and obligations, for
violations or non-compliance which may result in administrative
consequences.

Certainly, in view of the scientific and technological progress
achievements, the emergence of new social relations and the adoption of
new legislation, these criteria should in no case be taken as final and
implicit. They must be constantly reevaluated and tested for suitability
with regard to newly emerging social relations.

However, in order for this Code to be used effectively in addressing
the problems of administrative jurisdiction, it will be necessary to dedicate
a long time to the insistent development of sustainable judicial practice in
public-legal disputes, strengthening it by theoretical and applied
arguments.

SUMMARY

Although administrative jurisdiction as an institution of
Administrative Procedural Law is envisaged by the Code of
Administrative Legal Proceedings of Ukraine and is of great importance
not only in the administrative procedures but also in the entire judicial
system of Ukraine, it is still not defined in full.

In order to guarantee the full protection of rights, freedoms, interests,
the exercise of the right to a fair trial, ensuring the unity of judicial
practice, and the stability of the judicial system functioning, the unified
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and generally accepted criteria for the determination of a particular
public-legal dispute’s belonging to the jurisdiction of the administrative
court must be developed.

One should make conclusions about belonging (non-belonging) of
certain legal dispute to the administrative court jurisdiction as well as
about the possibility of its differentiation from other types of court
jurisdiction based on a set of external features of public legal relations that
caused such disputes.

Having evaluated the articles of Code of Administrative Legal
Proceedings of Ukraine of 2005, it is easy to verify that the law-maker
declared in general terms the criteria for the determination of the
administrative jurisdiction, the framework and content of the
administrative courts’ competence. However, such criteria do not allow
coming to the single conclusion on the type and nature of a certain public
legal dispute.

The content of administrative jurisdiction is supplemented; it
contains substantive jurisdiction, instance jurisdiction and territorial
jurisdiction (judicature). However, the criteria for the determination of
these types of jurisdictions, mainly, remain unchanged — the object of the
dispute, the subject (participant) to the dispute, the court instance, the
place of residence (location).

It is assumed that the objectively existing problem of the
administrative jurisdiction definition and its differentiation from other
court jurisdictions will still exist in the future. In our opinion, it can be
explained, first of all, by the denial of the existence of complex, multi-
branch legal relations; a single and generally accepted understanding of
the nature of all possible decisions, actions, inactivity of the subjects of
authorities, types of such subjects has not been developed. It is believed
that the nature of legal relations and the type of court jurisdiction are
determined by the legal outcome that occurs as a result of these legal
relations.
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PROBLEMS OF DISTRIBUTION OF STATE
AND LOCAL AUTHORITIES IN UKRAINE

Bortnyak V. A.

INTRODUCTION

The modern world is changing rapidly. Development of situation in
Eastern Ukraine showed that the system of public administration Ukraine
was unprepared to prevent and respond to acts of aggression of the
Russian Federation, and therefore needs to be improved. The strategic
planning system requires improvement. Strategic planning as a function of
public administration defines goals, objectives, priorities and a set of
measures to implementation of state policy. According to the National
Security Strategy of Ukraine improving the state of strategic planning, a
unified system of monitoring, analysis, forecasting and decision-making
in national security and defence is one of the priorities of the national
security policy.

Decentralization of power and an effective system of local
government is the most important aspect of the modern state. At present
proper local government is an important factor in the democratization of
public life, decentralization and a prerequisite of civil society. As the
example of the European Union’s democratic and effective governance,
Ukraine should build a viable democratic state, the legal framework which
meets EU legal framework and the rule of law. For example, as the base
of decentralization in France, Germany and Poland is territorial reform
and decentralization, which are based on the principles of the Charter and
the draft charter on regional self-government. Thus, the system of local
government in Ukraine needs drastic changes, regulatory, at first, material
and financial, logistical and information support. The aim of the study is
to examine the current system of local government in Ukraine, scientific
analysis of the feasibility and benefits of implemented reforms for
decentralization and subsidiary of local authorities, decentralization of
public power and public control, and the need to strengthen the political
status of local governments.
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1. Political struggle in Ukraine: the establishment of power

On June 28 Ukraine marked the Constitution Day. Twenty two years
ago, back in 1996, the Ukrainian state adopted its Supreme Law. Today it
has again come into the spotlight before the presidential elections Yuliya
Tymoshenko, whom the opinion polls dub the leader of the presidential
campaign, claims the need for the “new social contract”. Meanwhile, the
actual President Poroshenko spoke of his intention to introduce into the
Constitution Ukraine’s aspiration to become an EU and NATO member.
These attempts to change the Constitution are not new to Ukrainian
politics: over the 22 years the Law has been subject to change six times,
and it thus reflects well the country’s past as well as all its political
battles. UCMC takes a look at the path of Ukraine’s Supreme Law, its
most daunting problems and at the changes to expect shortly".

MPs managed to adopt the Supreme Law in long-standing
discussions during the presidency of Leonid Kuchma. It happened on the
legendary “Constitutional night” of June 28, 1996. Since then Ukrainians
got to live through many changes that the Constitution incurred. Nearly
each president was trying to amend it to his benefit in the standoff with
the Parliament, the most persistent in this regard turned to be Viktor
Yanukovych. The Supreme Law has always been slightly inconvenient for
the state leaders, and they were thus trying to rewrite it in this or that way
in order to change the balance of powers in the country.

One of the biggest collisions of the Ukrainian Constitution is the
balance of power between the President and the Parliament. It is this
balance that has seen the biggest battles unfold around it over the past two
decades. For ten years — between 1996 and 2006, Ukrainians lived in a
parliamentary-presidential republic where the President enjoyed wide
powers. Then between 2006 and 2010 — Ukraine turned into a
presidential-parliamentary  republic with the strong Parliament.
Afterwards there was a switch back to the presidential model that lasted
four years until 2014. Finally, after Euromaidan the Parliament regained
more powers once again. The return to the parliamentary-presidential
model occurred in February 2014 after the presidential powers of Viktor
Yanukovych were suspended?.

Starting from 2003 political forces of Viktor Yanukovych and Leonid
Kuchma initiated the constitutional reform that sought to weaken the

! Curnuk . T1. JlepxaBHe yrpapiinus y cdepi Halio- HATBHOT Ge3mexn (KOHIENTyalbHi Ta OpraHi3ariiHo-
mpaBoBi 3acann) : miapyunuk. I'. I1. Cutauk. K. : HATY, 2017. C. 1109.

Curnuk I'. I1. lep>xaBHe ynpaBiiHHA y chepi HaIio- HAITbHOI Oe3neKu (KOHIENTyalbHi Ta OpraHi3amiiHo-
mpaBoBi 3acann) : miapyuynuk. I. I1. Cutauk. K. : HAJTY, 2017. C. 204.
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President’s powers and to pass to the Verkhovna Rada (Ukraine’s
Parliament) the right to form the government of Ukraine. Their motivation
was quite simple: they realized they were not going to win the presidential
elections. The “Orange” forces of the opposition of Yushchenko and
Tymoshenko were ardently protesting against the reform as they were
configent in the victory of their candidate at the presidential elections of
2004°,

The Law amending the Constitution (on the political reform) foresaw
the transition from the presidential-parliamentary to the parliamentary-
presidential governance form as well as empowered the coalition of
parliamentary factions to form the government and extended the term in
the office for MPs to five years. The changes came into force in 2006 after
the victory of the Orange Revolution and boasted support from the then-
President Yushchenko who then made a decision to unite with the
political force of his former opponent Yanukovych joining forces against
Yuliya Tymoshenko®.

It comes as a paradox but after Viktor Yanukovych and hisParty of
Regions acceded to power the party’s position as to the state system made
a 180-degree turn. At the post of the President Yanukovych was in try to
reinforce his power. On September 30, 2010 Ukraine’s Constitutional
Court, under the evident pressure by Yanukovych, ruled previous
constitutional changes that he himself had initiated several years before
being not in line with the Constitution of Ukraine. The Ukraine’s
Constitutional Court restored in power the Constitution of 1996 and
Ukraine became a presidential-parliamentary republic again.

Last time the Constitution was subject to change following the
Revolution of Dignity. On February 21, 2014 the then-president Viktor
Yanukovych and the leaders of the opposition signed an agreement that
foresaw the return to the Constitution of 2004 balancing the powers of the
Cabinet of Ministers (the government), the President and the Parliament.
The Verkhovna Rada voted in the draft on the same day. The President
Poroshenko elected several months after, has not been changing the
balance of power since then.

Throughout Poroshenko’s presidency the balance of power has not
been subject to change. Instead the President initiated and implemented
several important changes to the Constitution.

% Cemenuenko A. 1. Merogonoris CTpaTeriuHoro IiaHyBaHHS y cdepi AEpXKABHOTO YIPABIiHHS
3a0e3neueHHsIM HarfioHanbHOT Oe3neku Ykpainu. A. I. Cemenuen- ko. K. : HAY, 2015. C. 163.

Cemernuenko A. . Merogonorist crparerivyHoro IUIaHYBaHHA y cdepl AEpKaBHOTO YIPaBIiHHA
3a0e3neueHHsIM HarfioHanbHOT Oe3neku Ykpainu. A. I. Cemenuen- ko. K. : HAY, 2015. C. 187.
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Several months after Petro Poroshenko was elected President, a draft
law on decentralization introducing amendments to the Constitution was
submitted to the Parliament.

The main novelties that the draft law brought were financial
decentralization of the regions and posts of prefects, it also granted to the
President the right to dismiss local councils and a possibility for specific
local self-governance in the defined regions of Donetsk and Luhansk
regions. The draft law in question passed the first reading only. On June 2,
2016 the Verkhovna Rada adopted the changes to the Constitution in the
justice part to re-launch the judicial system and set the judiciary free from
corruptionists. The main principles of the judicial reform became the
return to the three-layer judicial system, establishing of the Supreme
Council of Justice, mandatory re-attestation of all Ukraine’s judges,
mandatory asset declaration for judges and their family members as well
as stripping them off the immunity.

In mid-June the Constitutional Court of Ukraine ruled constitutional
the presidential draft law amending the Constitution’s Article 80
(revoking the immunity of MPs) that is to revoke the parliamentary
immunity starting from early 2020. The document is still a draft law and
is subject to the parliamentary voting. On the Constitution Day the
President insisted that European integration should be affirmed by the
Supreme Law. Petro Poroshenko said he would soon submit a proposal to
the Parliament to amend the Constitution respectively. The amendments
are supposed to affirm Ukraine’s aspirations to become a member of the
EU and NATO".

The numerous amendments made to the Supreme Law in course of
all the political battles of the past decades are not the only problem of
Ukraine’s Constitution. Other drawbacks include imperfect text and, in
particular, the contradictory definition of economic rights that may
become an obstacle on the way to reforms. So that the voices of those
aiming for the new Constitution will be becoming louder each time.

The Constitution contains a series of economic rights that the state
cannot provide for. “This Constitution has served its term for a series of
reasons. Firstly, it is unrealistic. When the Constitution is lying, so does
everyone else. The Constitution contains a whole block of rights, the so-
called economic rights that only the countries having the GDP per capita
of USD 30 thousand per year may afford. (...) When they talk about

® Bormanosmu B. FO. OCHOBH Jep/KaBHOTO yIPABITiHHS 3a0€3MeUeHHsAM 000POHO3AaTHOCTI YKpaiHi: Teopis
i mpaktuka. B. FO. Bormanosuy, M. @. €xees, 1. F0. Ceuna. JIseis : JIICB, 2015. C. 119.
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affordable accommodation, free healthcare and education here, they are
actually killing the healthcare, doctors, patients and higher education —
neither of our universities entered the world’s top 100 ranking,” lawyer
and activist Hennadiy Druzenko said during the forum “The Country’s
New Plan” (Novyi kurs krayiny) organized by Yuliya Tymoshenko. The
healthcare reform that kick-started this year has already come across the
criticism: the aspirations of the healthcare reformers to clearly define free
and paid services, introduce insurance-based healthcare system have
already come across a populist argument that the Constitution stipulates
the right to “free healthcare™®.

Moreover the Constitution is being often criticized for being eclectic
— comprising the provisions from the Soviet Union times and the current
European ones. From the very beginning it was a transitional document
requiring change. One may clearly sense the conflict between the then-left
forces (the Socialist Party) and the then-reformers (Leonid Kuchma’s
party) in the text of the Supreme Law. These contradictions do not come
to a compromise, instead they lead to eclecticism and result in
contradictory provisions.

The complexity of the situation lies in the fact that despite the
imperfection of the actual text of the Constitution, it does not allow for
adoption of a brand new Supreme Law. Even its biggest critics admit it.
“Since the Constitution’s adoption in 1996 it has been changed several
times to an extent when it is not clear what is functioning in the state and
in what way. So that the only way out of this situation is to adopt a new
Supreme Law of Ukraine,” the first president of Ukraine Leonid
Kravchuk said. At the same time he claims that the actual Constitution
contains an article prohibiting the adoption of a new Supreme Law. The
article suggests that the document can only be amended not changed
entirely.

Whether these will be amendments to the law or a new constitution —
the main problem stays in the attempts to politicize the Supreme Law as
well as the respective crisis of trust to it in the wider society. If the
Constitution stipulates what is not actually there in practice and what
cannot ever happen, if every political force is rewriting the law to its
benefit, it undermines the citizens’ trust to the state. Restoring this trust
would be the priority task for the Ukrainian political class.

® Cemenuenko A. I. Merojonoris CTpaTerivyHoro IUIaHyBaHHS y cdepi AepKaBHOTO YIPABIIiHHS
3a0e3neueHHsIM HarfioHanbHOT Oe3neku Ykpainu. A. I. Cemenuen- ko. K. : HAIY, 2015. C. 354.
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2. The system of state administration against
the actions of the Russian Federation

The functions of strategic planning are prognostic, programming and
design. Sometimes they are referred to the procedures of strategic
planning. This strategic prognostication — a form of planned activities is to
anticipate the scientific prediction of the object at a specified future time.
Analysis conducted by the results of the results of the Defence Review
within the framework of the comprehensive review of the Security and
Defence Sector of Ukraine. Determined that the development of the
politico-military environment throughout the world and around Ukraine is
determined by the following major trends: the establishment of the
multipolar relations system, attempts to change the existing power
balance, first of all by the leading world nations’.

This is reflected in the fact that over the recent years the role of the
world’s major centres of power such as the North American led by the
USA, the Western Europe under the leadership of the European Union,
the Eurasian led by the Russian Federation, the Asia-Pacific with leading
positions of China and Japan is being strengthened. There is also the
establishment of new centres of power under the auspices of such
countries as India, Turkey, Iran and Brazil. Under current conditions there
are attempts to change the existing balance of powers among the major
global centres; intensification of contradictions between the leading
centres of power regarding the division of spheres of influence.
Aggravation of geopolitical rivalry between the Euro-Atlantic and
European collective security systems on the one hand, Eurasian and Asia-
Pacific systems — on the other remains crucial for the formation of
politico-military situation at the current stage of global change.

The growth of economic, technical and military potentials of the
global centres’ participants leads to intensification of the struggle for
influence in areas of their strategic interests. The growth of international
competition for access to natural, technological and other resources
significantly affects the formation of the politico-military situation in the
world. Intensification of contradictions between the global centres of
power results in the retention of «frozen» and the emergence of new
conflicts, their periodic aggravation in the Caucasus and Central Asian
regions, the Balkans, the Middle East, Ukraine, Transnistria and other
regions. Support of separatism, ethnic and religious confrontation, internal

" Cexrop Gesmekn i oGopornm Ykpainm : 36. Hayk. marepianiB / [@. B. Caramox, M. M. Jlo6ko,
O. B. Ycrumenko, B. 1. ITeaskoBebkwii] ; 3a pen. P. I. Tumomenka. K. : Maiicrep kuur, 2018. C. 85.
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instability, causing «loyal regimes» provides the basis for aggravation of
contradictions and the emergence of new armed conflicts; the increase of
interdependence of the leading states in the context of globalization, the
growth of influence of leading global corporations, intensification of
struggle for natural resources, use of energy factor for political ends.
Globalisation is a characteristic feature of the current world evolution,
which significantly influences the economies of states, strengthens their
interdependence, and sharpens rivalry for access to energy resources®.

Along with the positive factors globalisation provokes the increase of
inequality in the distribution of world resources, leads to turbulence of
international capital flows and related conflicts and crises. The division of
the world into rich centre and poor provinces still remains the problem in
the context of development gaps of the countries belonging to the so-
called «golden billion» and other countries. A negative consequence of
globalisation is the political instability, which is manifested in the
increasing number of disabled, unrecognised states and degrading or
failed states. There is a crisis of power in many countries, the
development of democratic processes is being constrained, separatist
movements are gaining momentum.

The situation is deteriorating as a result of crisis processes in
macroeconomics. Escalating competition is being expected, particularly in
such areas as access to resources (primarily - energy), struggle for
maintenance and expansion of zones of influence; the reduction of the
efficiency of measures applied for crisis management and military
conflicts settlement by the leading international organizations.
Cooperation with the leading global and regional international
organizations, maintenance of mutually beneficial partnership relations at
the bilateral level remains an important factor in creating foreign policy
conditions that will affect the security level of any country of the world.
However, there is a tendency to reduce the effectiveness of mechanisms
of countering aggression by the existing international collective security
systems. Under these conditions, strong states are trying to impose their
will on weaker partners contrary to international law”.

This explains the aspiration of many countries to provide their own
security through active cooperation with EuroAtlantic and European
collective security systems; preserving the role of military force as a

8 Cexrtop Gesmexn i oboponnm Vkpaimu : 36. Hayk. matepiamis / [@. B. Caramox, M. M. Jlo6ko,
O. B. Ycrumenko, B. 1. TTenskoBchkwii] ; 3a pen. P. I. Tumomenka. K. : Maiicrep kuur, 2018. C. 119,

% Yarger Harry R. (Harry Richard) Strategy and the national security professional : strategic thinking and
strategy formulation in the 21th century. Harry R. Yarger.
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means of solving problematic issues of politico-military relations. Over
the recent years there has been a tendency towards more explicit use of
military force in pursuance of politico-military objectives. At the same
time there are significant changes in forms and ways of using military
force, new approaches to armed struggle appear, including the use of
nongovernmental paramilitary organizations. In many cases this reduces
the effectiveness of international collective security systems and
complicates the application of international law to resolve conflicts; the
desire of individual states to succeed in the military-technical sphere and
create opportunities for the production of weapons of mass destruction.

Despite the difficult financial and economic conditions of the global
economy development after 2008-2009 crisis, there is an increase of
military budget of the countries, purchase of new materiel, the increased
danger of uncontrolled proliferation of nuclear weapons, carriers and
materials for their production, as well as dual-use technologies; the spread
of terrorism (including cyberterrorism), piracy, organized crime, illegal
immigration, illicit trade in arms, drug and human trafficking.
international terrorism, piracy, transnational organized crime, human,
arms and drugs trafficking, «black transplantation», struggle for spheres
of influence, violent shift of power in certain countries are leading to the
increased international instability. There is a rapid intensification of
terrorist activities in cyberspace™.

The solution of such problems requires consolidated efforts by the
whole international community; acceleration of the information
technologies development, increasing the capabilities of states to conduct
information and information-psychological operations, increasing the
sensitivity of the society to the death of peaceful population and casualties
of military units in armed conflicts. The information factor within foreign
policy implementation of the leading nations and insurance of their
national interests accords even greater importance. This is increased by
the swift development of the newest technologies.

As the recent years has shown, the value of information technology
for the achievement of geopolitical goals will grow and acquire the role of
one of the main factors in modern conflicts. Modernization and
improvement of technical intelligence systems by the foreign intelligence
services, increase of their capabilities, attempts of unauthorized access to
the information infrastructure of the state and its use against the interests

19 National Security Strategy and Strategic Defence and Security Review 2015 [Enexrpornrnii pecypc]. —
Pesxxum JOCTYITY : https://www.gov.uk/government/ uploads/system/uploads/attachment_data/
file/478933/52309_ Cm_ 9161 NSS SD_Review_ web_only.pdf
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of Ukraine, monopolization of the telecommunications services market by
the large foreign companies and their attempts to impose to the state their
conditions for national information and communication networks and
systems operation are becoming threatening factors for the information
security system functioning in Ukraine, hinder the development and use of
information sphere and endanger the vital interests of human and citizen
as well as society and the state under the conditions of information society
development and globalization of information exchange in Ukraine;
global climate changes, depletion of natural resources, growing deficit of
drinking-water, food and increased migration in the world.

Global climate changes along with other global humanitarian issues:
aggravation of demographic situation, constant «food crisis», rising
unemployment, impoverishment of broad layers of population, increased
migration — create a favourable social base for radical extremist
movements and terrorist forces and is the basis for destabilization of the
situation in both individual regions and the whole world.

The security environment in the medium and long term is
characterized by the number of challenges and threats to the national
security of Ukraine that are related to possible use of military force
against it: the infringement against state sovereignty and territorial
integrity of Ukraine by foreign states, terrorist organizations and separatist
movements operating in Ukraine; simplification by the Russian
Federation of legal procedures on the use of military force beyond its own
territory, justification of the use of military force as means of settling
international disputes; interference into the internal affairs of Ukraine by
the foreign states, including the support of political and other
organizations, the activities of which are aimed at violation of the
constitutional order, territorial integrity and sovereignty of Ukraine,
internal socio-political stability, law and order; impediment to Ukraine’s
joining the existing and perspective collective security systems; violation
by states of international agreements, agreements on non-proliferation of
weapons of mass destruction and their means of delivery, arms control,
limitation and reduction of armaments; building up of forces and materiel
near the southern and eastern borders of Ukraine, establishment of new
and expansion and modernization of existing military bases and facilities,
causing the imbalance of powers in the region; aggravation of
humanitarian problems related to the internal movement of population
from the zone of armed conflict in the eastern Ukraine and the occupied
Autonomous Republic of Crimea; activation of intelligence,
reconnaissance and sabotage activities of the foreign special services, and
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other governmental or non-governmental international organizations
against Ukraine; disclosure of information constituting a state secret,
illegal collection and use of information in the areas of defence, state
security, economy, science and technology, and endangering information
security of the state; danger of committing terrorist acts, including in
cyberspace, on critical infrastructure facilities of Ukraine by the
reconnaissance and sabotage groups of special services of foreign states,
terrorist organizations and separatist movements operating in Ukraine;
promoting illegal import of weapons, ammunition, explosives, radioactive
materials and narcotics, weapons of mass destruction to Ukraine; using
the crisis in Ukraine-Russia relations by foreign countries to shake out
Ukraine from the traditional arms markets, discredit Ukraine as a reliable
partner in the issues of military-technical cooperation; using energy, trade
and economic dependence of Ukraine to achieve politico-military
objectives; using military force in the region or involving states in the
region, presence of «frozen» conflicts, including those near the borders of
Ukraine, and creating conditions to spread instability in Ukraine;
enhancing separatist sentiments in areas densely populated by ethnic
minorities in Ukraine, and active support of such activities by individual
countries; political, financial, military or other support of paramilitary or
armed groups, terrorist organizations in Ukraine that are not provided by
law; strengthening information and psychological influence on Ukraine in
order to destabilize politicosocial situation in Ukraine or in certain regions
and areas densely populated by ethnic minorities; using of political or
economic sanctions against Ukraine, the suspension of diplomatic
relations with Ukraine; violation of the Convention on the High Seas of
1958 because of piracy acts against marine vessels or aircraft of Ukraine;
increasing flow of irregular migrants to Ukraine or through its territory as
a result of armed conflicts, deterioration of the socio-economic situation
of individual countries. Internal environmental and technological
challenges and threats will significantly affect the National Security of
Ukraine in particular: excessive man-made impact on the territory of
Ukraine, increasing the possibilities of man-made and natural disasters;
obsolescence of equipment of high-risk sites, communal infrastructure of
residential areas and waste treatment facilities of enterprises;
environmental abuse, radioactive, chemical and biological pollution, a
problem of transboundary pollution; ineffectiveness of measures taken to
manage the negative consequences of the military and other
environmentally hazardous activities; deterioration of the ecological state
of water basins, aggravation of the transboundary pollution and water
quality deterioration, aggravation of technogenic status of hydraulic
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engineering structures of the multireservoir system on the river Dnipro;
inadequate control over import to Ukraine of environmentally unsound
technologies and materials, pathogenic agents, use of genetically modified
organisms™.

Capabilities of Ukraine to respond to these challenges and threats are
limited by such internal conditions and factors: difficult economic
situation, high level of population poverty and unemployment; corruption,
high level of crime, including organized and armed; radicalisation of
political parties and movements; the presence of cultural, religious and
language contradictions in the society; unresolved issues related to the
delimitation of Ukrainian borders; incompleteness of the reform of
Unified State Civil Defence System; disequilibrium and incompleteness
of system reforms, including those in the defence sphere of Ukraine;
ineffective state policy on defence planning and military construction; low
level of the defence capability of Ukraine, insufficient mastering of forms
and methods of modern warfare by the Armed Forces of Ukraine and
other military formations; vulnerability of information infrastructure of
the state, first of all critical information infrastructure facilities;
imperfection of training system, insufficient level of practical proficiency
of military experts and their adaptation to the modern warfare conditions;
low level of defence orders, actual absence of search and applied works
related to the production of high-tech defence products; technological
obsolescence of the equipment of military-industrial complex enterprises;
lack of closed cycles of domestic production of a considerable materiel;
outflow of highly skilled experts of the militaryindustrial complex from
Ukraine; sharp decrees of the competitiveness level, and moral
obsolescence of domestic defence and dualuse goods™.

The features according to which the activities of other states
(coalitions of states) are classified as threat of use of military force against
Ukraine and give grounds to identify potential military enemy, include:
raising the ultimatum, satisfaction of which may result in violation of the
constitutional order, territorial integrity and sovereignty of Ukraine;
suspension of diplomatic relations with Ukraine; permission of another
state to use its territory by a third state (coalition) for the preparation and
commitment of aggression against Ukraine; the adoption of the regulatory
act by another state, allowing the use of its armed forces on the territory of

" TIpo cTBOpeHHs eKcepTHO-aHATITHYHOI rpymH MinicTepcTBa 060pOHH YKpAiHM 3 MHTAaHb MPOBEICHHS
3a- X0/1iB 000poHHOTO0 orysiay : Haka3z MinictepcTBa o6oponn Ykpainu Ne 397 Bin 17 ueps. 2014 p. 3 c.
Hlunancekuii I1. B. HoBe Ge3nekoBe cepeloBuIle — IPOTHO30BaHI BUKJIMKHU Ta 3arPO3H HalliOHAIBHIH
6esmeni Ykpainu. I1. B. Illumancekwmii, I1. M. Kpukyn, O. B. Ycrumenko. 36. Hayk. np. LleHTpy Bo€eHHO-
CTpaTeriyHuX AochimkeHs Harm. yH-Ty oOopoHm VYkpaimm im. IBana Yepnsaxocekoro. 2015. Ne 1 (53).
C.107-113.
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Ukraine; economic and information blockade of Ukraine; acts of
provocation on the state border of Ukraine; actions disrupting military
formations and special-purpose agencies’ C2 system, or resulting in the
impossibility of execution of functions by the national security actors;
activation of intelligence and subversive activities against Ukraine as well
as military intelligence in Ukraine; political, financial, military or other
support of armed groups or terrorist organizations in Ukraine that are not
provided by law; conduct of general, limited mobilization or deployment
of military forces, building up of groups of the armed forces of
neighbouring countries, increasing the intensity of military exercises near
the state border of Ukraine; leaving without the agreement with Ukraine
provisions on the location of units of the armed forces of another country,
which according to the concluded international agreements stay in
Ukraine, as well as on the activities to use such units against a third
country; actions disrupting the security of the nuclear and chemical
industry facilities, military-industrial complex, facilities storing materiel,
ammunition, and other potentially dangerous items™.

3. Features of decentralization of local authorities in Ukraine

The system of government in Ukraine is not fulfilling the role
assigned to it, because there is twofold subordination and uncertainty
powers of representative and executive bodies. Today there is a three-
level administrative division: basic level (village, town or city), district
level and level area. There is a local government council and executive
body (all the decisions and programs approved by the Regional Council
performed by RSA, those public authorities). On the one hand, the council
is formed in the general election; on the other hand there is executive
body — the State Administration. Thus, there is a conflict between
appointed and elected government.

The situation is similar at the district level, where all the heads of
administration by the Constitution (Law of Ukraine, 1997) are appointed
by the President. By 28 December 2014 baseline had the resources to
fulfil their mandate (resources coming from the state budget through the
area). Thus there is a need for continued reform of local government on
the principles of decentralization and subsidiary principle (Reform
concept, 2014), as they are the foundation for building the state. The basis
of this principle is the understanding and acceptance of the fact that all
problems should be solved at a basic level, the central government can

39,  HopmarueHo-paBoBa 6asa y ramysi 6esmeku i oGoponn Ykpainu. Bum. 2-re, momos. K. : Ilentp
JOCITiKeHHsI apMii, KoHBepcii Ta po33opoenns, 2017. C. 419.
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play a subsidiary, the subsidiary, not a subordinated role, and should give
the regions the opportunity to make decisions™.

As you know, the regions of our country developing unevenly:
someone has minerals, others — developed industry, someone — agriculture
and others. So the state should allow them to find their path of
development and thus, at the community level, to decide how they want to
develop further. Each unit of government is a legal entity, has property
rights and powers delegated by the state. For which it shall have sufficient
financial resources, and the state owes most of these resources to leave the
field. Currently, the law provides (Law of Ukraine, 2006), which is based
on state regional program area should adopt their own local programs.
Each approved program will receive Regional Development Fund
(totalling three billion UAH) funds, 80% of which will be distributed
evenly, and 20%, respectively, to those who can no longer finance its part.

Thus, the distribution mechanism Regional Development Fund
becomes transparent and understandable. Previously the government
determines to which region and on financing coming today law provides
for the interdepartmental commission, which will be the body that
coordinates the execution and implementation of programs. Locally
created regional development agencies with OSA on the basis of public-
private partnership (these belong to representatives of the chamber of
commerce, NGOs, and local authorities). For example, in the EU
(Hungary, Slovakia and Poland) to promote regional development created
a separate executive agency. Now, for the regional development of our
country, the EU has allocated 55 million euro, will implement a number
of small programs. If these funds are used wisely, next year you can
expect a much larger amount to half a billion USD.

Proposal reforms to decentralize power on the ground are that the
three-tiered structure remains, but unlike the current situation where at
district and area is under State Administration and State Administration,
through amendments to the Constitution should be established district and
regional executive bodies. For example, the state council approves the
executive committee during the session, as the district council will form
its executive committee. Exist and district administration and state
administration, which appointed the President of the Government’s
submissions. This reform should take place through changes in the

1410. Kropyvko M.F., & Malik M.J. Integration and self-organization of the agricultural business in the
decentralization of power: monograph. K.: NNC IAE, P. 224.
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Constitution. As a result, local authorities will lose thelr atypical
features — such as enforcement of regional or district council®™

They were left alone control function and |mplementation of
government programs, as head of the local administration appointed by
the President on the proposal of the Government. Also, the administration
will coordinate the activities of executive bodies in the regions (for
example, pension funds, prosecutors, and police). Rather than carry out
the decisions of local governments, the administration will carry out
overall control and supervision of regional and district councils.

Thus, the powers of local state administrations can be divided into:
own — exercise executive functions in certain areas (software protection,
orphans, etc.); coordination — coordination of territorial bodies of central
executive bodies within the area and the region; Control — for control of
the legality of acts of local government and the quality of local
government public services. And to the office of the district are: —
Maintenance of common property territorial community area; - Transport
infrastructure of regional importance; - Education and training of children
in boarding schools, youth sports school; - Provision of secondary health
care (medical centres, hospitals, maternity homes, etc.)®.

Features of decentralization of public admlnlstratlon reform One of
the hallmarks of a modern democratic society has become political
decentralization, the function of which is the implementation of a public
authority which is independent of the state entities unrelated relationship
of subordination.

The degree of autonomy is determined that they belong to a relatively
independent of the type of public authority — local government. Thus,
decentralization of public power implies exclusion of a self-governing
part of the government formation with fixing this exclusion as in the
Constitution, so (mostly) and current legislation. The People’s Deputies
identify the legal and organizational basis of the right of territorial
communities to participate in public control over the implementation of
their rights. Public control will affect local governments and utilities. The
corresponding proposal contains a draft law “On public control”. The bill
provides that public control — is the work of public control, such as full
members of the territorial community, local departments of public
associations and political parties, community organizations and MPs of
supervision, inspection and evaluation of: - local governments; - public

15 On ratification of the European Social Charter (revised): Law of Ukraine of 14.09.2006. Number 137-V.
Retrleved from: http://zakon.rada.gov.ua
® On local government in Ukraine: the Law of Ukraine of 21.05.1997 p. Number 280/97-VR. Retrieved
from: http://zakon.rada.gov.ua
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enterprises, institutions and organizations; - educational and health care,
culture and social protection; - legal and physical persons — service
providers in the relevant community.

Also, this project concerns legal and physical persons that receive the
local budget, as well as those whose work affects the interests of the local
communities in terms of environmental pollution, fire safety,
sanitaryepidemiological and radiological situation of food safety. The
activities of the mentioned bodies will be tested on the compliance of such
activities with the laws of Ukraine and the interests of the local
community. The procedure for the implementation of public control
should take place in a sociological and statistical research, public
monitoring, assessment and verification, reporting on the work of public
control, preparation and submission of proposals to local authorities on
the results of public control, discussing the subject of public scrutiny at
public meetings. Reports subjects of public control of the work are
available to the public without fail by their publication or public hearing.
Thus, this law will increase the openness and transparency of local
government, enterprises, institutions and organizations. Thus, the
specificity of decentralization alienation of government necessitates the
division of socially important needs and interests to those whose
satisfaction is a function only of the state, and those, the implementation
of which can be transferred to other entities. Only because of this clear
separation of State may transfer to other entities of significant secondary
for themselves but socially necessary functions'’.

Dismissal States from these features contribute to the stabilization of
the government as the practical implementation of a number of socially
necessary functions close to the consumer of public services and state
removed from responsibility for certain functions. However, incorrect
distribution of functions without regard to their social significance, the
exercise of those or other entities to ensure implementation of the
necessary resources and responsibilities may adversely affect the ordering
of public life. However, one should take into account aspects under which
the centralization policy is seen as the only constructive consolidating and
stabilizing society.

The need for reforms to strengthen the political status of local
government The need to strengthen the political status of local
government as a junior public authorities have in many scientific studies.
But, clearly, this is backed up not only referring to the generally
recognized principles of democracy and European standards, but more

7 On cooperation of communities: Law of Ukraine of 06.17.2014 p. Number 1508-VII. Retrieved from:
http://zakon.rada.gov.ua
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real facts that emphasize the effectiveness of management of
decentralized power™.

The most convincing of these are:

The decentralized power provides a more efficient allocation of
resources in the sector of public goods. This fact is based on the notion
that these kinds of benefits depends on the needs and interests of people
living in a particular area. As a result, the institutional system, in which
political decisions taken at local and regional levels to make those
resources, is making public option more accurate. As a result, rational
policy supports particularly those development programs which promote
the growth of the prestige and increase the chances of winning the next
election. Thus public choice at the local level allows better meet the needs
of the population in public goods and services without increasing the
volume of resources.

Decentralization enhances the controllability of the public authorities
of the local communities, as the link between taxes paid and the provision
of public goods is more direct and transparent. Local politicians are more
difficult to hide the inefficiency of public spending, forcing them to be
more responsible in developing and implementing local policies.

Availability of own competence of local public authorities in forming
the local tax base and the disposal of local budgets, availability of
appropriate material and financial resources enables them to form an
independent policy development of local communities, encourages them
to reduce unjustified costs in the public sector. Thus, hover facts make it
possible to assert that the reform of local self-government and territorial
organization of power in Ukraine is impossible without political will,
which would contribute to the adoption of a significant number of laws
and the will of local communities to unite. After the process of
decentralization and reform of administrative and territorial structure in
many European countries lasted more than 5 years, so you cannot expect
instant results by adopting the necessary laws.

Research methodology The methodological base for research on
decentralization and local government reforms to strengthen the political
status of local government and decentralization of public power is the
Constitution of Ukraine, Laws of Ukraine, Decrees of the President of
Ukraine, as well as publications on these issues of domestic and foreign
authors. In this direction domestic scientists have taken a number of
important steps, including the study of the theoretical foundations of

8 Pron’ko L. (2016). Decentralization of power and the beginning of local government reform in Ukraine.
Economy in the context of innovation development: state and prospects: materials of International scientific-
practical conference (12-13 February). Uzhgorod, p. 163.
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government, constitutional principles of its implementation, the history of
government in Ukraine, features contemporary national governments.
Restructuring local government in Ukraine and Poland’s experience in
reforming local government investigated many Ukrainian scientists in
2013, 2014, 2015, respectively.

Findings Systematic reforms in terms of priority must be given a
New Constitution that guarantees enhanced political status and European
standards of local government. International experience and practice show
that the reform process must start building the foundation of territorial
authorities to build economically capable community to reform the
administrative and territorial structure.

CONCLUSIONS

Implications of these and other challenges and threats may be the use
of military force against Ukraine through armed aggression (according to
the features listed in the Law of Ukraine «On the Defence of Ukrainey),
armed conflict on the state border or within the country, involving
Ukraine into military conflict between other states. These ways of military
threat materializing may be combined with one another and arise
consecutively or simultaneously. In view of the trends and conditions of
the development of the security situation around Ukraine, the possibility
of aggravation of the politico-military crisis and its escalation into a local
or regional war in the short and medium term is considered to be serious.

Update the constitution makes sense only if the implementation of
new constitutional provisions will open the prospect of the adoption of
laws necessary for optimization of the public authorities, the territorial
organization of power in Ukraine, improving local governance. The
implementation of these tasks is the essence of true reforms in
decentralization of power and development of local self-government.
They should create institutional preconditions for the implementation of
various sectoral reforms. According to many experts, the reform for
Ukraine should take place in two phases: voluntary and systematic. At the
current stage of voluntary adopted the Law “On voluntary association of
communities”, “On cooperation of local communities”, “On Principles of
regional policy.” Systemic step is to amend the Constitution, the adoption
of new laws “On Local Government”, “On local state administrations”
(that they were not executive bodies and supervised and coordinated state
policy), “On service in local government” (to finally determine who is a
civil servant in the city council).
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SUMMARY

Adopting the constitutional amendments would be the most favorable
outcome for continued decentralization, as this would enable substantial
devolution of authority at the sub-national level. Replacing the
constitutional changes with piece-meal legislation would bring limited
success in establishing oversight over sub-national governments, while at
the same time risking to backfire through further centralization and
potential abuse of power by national authorities. As with many reforms in
Ukraine, passing the constitutional amendments would require sustained
engagement and pressure from a variety of actors. Our recommendations
below are addressed to the Ukrainian authorities, domestic civil society,
and the international community.
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FEATURES OF THE IMPLEMENTATION OF THE REFORM
OF PUBLIC ADMINISTRATION AND THE PROVISION
OF ADMINISTRATIVE SERVICES IN UKRAINE

Bortnyak K. V.

INTRODUCTION

According to the theory of organizations, a comprehensive
development of the country is possible only with the targeted effective
functioning of all its elements. Territorial and administrative components
of any state are grassroots structural units that form its administrative and
territorial division. Necessity of administrative reform came up
simultaneously with the independence of Ukraine. Absence of political
will, changes in political system and periodic elections and crisis hold
over this process. Main problem on the way of building effective
administrative and system of giving public service is the division of power
between local government and central administration. Division of power,
financial resources and control are three whales, that made base for an
effective  model of local self-government. Key-problems of
Implementation administrative reform in Ukraine are: 1) the principle of
«voluntary» community association, 2) it is impossible to reform the local
government without changes to the Constitution, 3) local elections take
place on the old territorial basis, 4) conservatism of the local elite and the
reluctance to change anything at all. Moreover the key-myth is that the
administrative-territorial structure of the country will be radically
changed, and in fact the map of Ukraine will be re-mapped. The reality is
that the major changes will affect the local level - the community, the
number and boundaries of regions and districts will not be changed. The
practical implementation of the administrative reform involves changes in
three dimensions: 1) territorial (change of administrative-territorial
system), 2) administrative (delegation of significant powers to the local
level, change of power vertical), 3) financial (redistribution of budget
funds in order to target them to community level). To summarize, the
political consensus on the model of the territorial structure of Ukraine and
on the status of the Donbas is necessary for the successful implementation
of the administrative reform. Administrative reform should be aimed
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primarily at satisfying the needs of the community in order to improve
their standard of living and provide quality management services.
1. Principles of the establishment of administrative reform in Ukraine

The reformation of regional policy in Ukraine has started with
decentralization of public administration and reformation of local
government based on experience of the EU members and in particularly,
Poland. In Ukraine the decentralization is first mentioned in the
Constitution of Ukrainian People's Republic on April 29, 1918, which
states: without breaking unitarily power UNR provides its lands and
communities rights for wide self-government according to the principle of
decentralization. The excessive centralization of regional development,
which has been a norm for Ukrainian regional policy till 2013, has
resulted in many negative consequences. It has contributed to the increase
of contradictions between «center» and regions, and between
«communities—districts—regions», that impeded regional social and
economic development, and led to the emergence of destructive ideas of
federalization. The process of reformation of public administration in
Ukraine should be comprehensive and consistent.

The priority aspects of decentralization should include: the shift away
from centralized model of regional development; the economic viability
of regions and local self-government; the building of the effective system
of territorial organization of power. The decentralization of state
government as a base for reformation of Ukrainian regional policy
involves: 1) the transfer of powers, responsibilities and resources from
national level to local governments and regional authorities; ii) the
increase of the power of local communities in their relations with the
center; iii) granting regions the right to develop and implement their own
development strategies; iv) the concentration of resources required for
internal development. Under decentralization the great importance must
be given to the issues of financial security of regions based on the
securing of stable sources of tax revenue, and the differentiated provision
of educational and medical subventions.

The implementation of such trends will contribute to social and
economic development of regions and communities, create opportunities
to provide high-quality services to all citizens, strength the principle of
democracy in work, and ensure the formation and implementation of their
own strategies for social and economic development without excessive
administrative control of national government. Ukraine anticipates the
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fiscal decentralization, the strengthening of the fiscal autonomy of local
governments on the basis of revenue sharing between the center, local
authorities and local governments, which requires changes in the existing
system of the interaction of budget levels (that is, the list of fixed incomes
and standard withholdings from regulated revenues at all levels for a long
term, not less than 5 years).

The decentralization of the budget process stipulates the increasing
number of financial sources for local budgets, in particular by the
attaching for local budgets some part of the corporate income tax of the
companies operating within the respective territories, excise duty,
environmental tax, subsoil use fees, the fees for special use of national
natural resources etc. The state budget should be formed in the amount
needed to finance the government, the defense and security, important
national programs and funds of convergence of social and economic
development of regions. The state should thus make the budgetary
provision for residents in all administrative units at the guaranteed level
established by law. Essence and importance of administrative and
territorial reform Ukraine has so far retained the two-level territorial
divisions that emerged in former USSR™.

First level is region (oblast), second is districts and all settlements
(cities of regional subordination, urban settlements, and villages). As of
1 January 2014 the territorial and administrative system included: the
Autonomous Republic of Crimea, 24 regions, cities of Kyiv and
Sevastopol, 490 districts, 460 cities, 885 towns, 10 279 village councils,
28 397 villages®.

The current territorial structure of Ukraine is characterized by: the
existence of disparities in regional development; the different availability
of services including administrative ones; the uneven funding of territorial
and administrative units calculated as per capita; the complex mechanism
of interaction between local authorities and locals; the imperfect system of
local self-government. The inefficiency, inconsistency, excessive
centralization, distance from the interests of real people are typical for the
current territorial and administrative system. The existing territorial and
administrative structure does not promote the effective regional
development. It causes problems of social and economic recession and the
depopulation of much of the country. Under current conditions a
comprehensive territorial and administrative reform has become

! The Constitution of Ukraine: Official text — Kyiv : Palyvoda A. V. 2016. 64 p.
% Derzhavna sluzhba statystyky Ukrayiny [Elektron. resurs]. http://www.ukrstat.gov.ua/.
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particularly important and necessary taking into consideration an
aggravation of political and economic situation and European line of
development in Ukraine.

The territorial and administrative reform should provide for the
changes in the territorial and administrative structure and organizational
system, and the national and local authority performance. The government
work should be aimed at creating more supportive environment for social
development based on the balance of individual, collective (public) and
national interests. The goal of reform is to strengthen territorial unity of
the country and to ensure more effective regulation of society
development, allocation of economic and financial resources, expansion
of facilities and financial framework of territorial and administrative units.
The decentralization of power will reduce social and political tensions in
the country, and promote its comprehensive development.

The necessity for administrative and territorial reform is caused by
obsolescence and mismatch of the current structure to the modern
development of Ukrainian economy and to the system of its functioning
mechanism that has negative impact on political and economic system of
the country. The current territorial structure of Ukraine is characterized by
the excessive dissemination of administrative units on local level. Most of
them do not have sufficient economic potential for development. The
main tasks of territorial and administrative reform in Ukraine should be
following: the decentralization of public authority, the enhancing role of
local selfgovernment and its reformation through consolidation of
territorial units in accordance with the NUTS system.

In the process of territorial and administrative reform it is necessary
to ensure: the transition to new system of territorial and administrative
structure based on formation of integral territorial and administrative
units; their administrative, financial, economic, social, demographic
security with respect to the regional features. It is also necessary to define
the nature and limits of national government control over the local
governments; to develop the organizational and economic mechanism for
the strengthening of economic base and the providing of financial and
managerial autonomy of administrative units.

The reform of territorial and administrative structure and spatial
organization of power in Ukraine is one of the fundamental reforms,
which affect almost all spheres of society. Thus its successful
accomplishment requires broad public support. This, in turn, requires the
frank and broad media exposure of reform process and problems. The
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efforts of regional authorities at all levels should be aimed at the
promoting of convergence. For this purpose it is necessary to develop the
science-based innovation strategy for the restructuring of regional
economy; to provide the broader support for development of business
environment; to promote the consulting, education, research and
technological development; to provide for the concessional loans to
industrial enterprises and organizations conducting research and
development; to involve the government orders mainly in the form of
contracts for R&D and production of new innovative products; to promote
the development of international leasing, joint venture, venture capital; to
ensure priority allocation of investment, financial and credit resources for
creation of new jobs in information-intensive industry sectors; to use more
efficiently the existing scientific potential by means of reducing gaps of
interdisciplinary  connections in cycle «fundamental research—
development— commercialization of knowledge in production»; to create
the national database to monitor the development of research and
innovation process in every region of Ukraine.

Currently, there are no adopted framework regulations concerning
new model of territorial and administrative structure of Ukraine. It is
necessary to adopt law «On territorial and administrative structure»,
which will define stages of reform, objectives and criteria of evaluation at
every stage; specific provisions and clear requirements for the formation
of territorial and administrative units on each level. It has to suggest the
optimal model, which will combine power of central government, on the
one hand, and on the other, will contribute to the development of
democratic governance by strengthening the role of local self-government.
Model of territorial and administrative reform At different stages of
historical development the territorial and administrative system of
Ukraine has undergone significant changes.

In early 20th century country was divided between Russian and
Austro-Hungarian Empire. In Russian Empire Ukrainian ethnic territory
consisted of 9 governorates divided into 90 counties. As part of the
Austro-Hungarian Empire there were such Ukrainian lands as Galicia,
Bukovina, and Transcarpathian Ruthenia with corresponding division into
counties. After the collapse of both empires in the beginning of 20th
century Soviet Ukraine was divided into circuits and districts, and later
division was changed to regions (oblasts) and districts. In 1962 there was
an attempt to unite oblasts into seven economic zones (councils of
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national economy) — Donetsk, Kyiv, Lviv, Dnipro, Kharkiv, Black sea,
but later they switched to the division into regions (oblasts) and districts.

This division has remained until now. The new model of territorial
and administrative division should be based on the spatial paradigm
providing for the metropolitan spatial economic systems drawing on the
existing settlement systems, which have been transforming under the
influence of processes of economic zoning and metropolisation. The
economic zoning should rest on the consideration of historical, natural,
ecological, social and economic characteristics of Ukrainian territory.

European integration processes taking place in Ukraine afford ground
for the conducting of territorial and administrative reform in accordance
with the EU common system of classification of territorial and
administrative units for statistics — NUTS (Nomenclature of Territorial
Units for Statistics: NUTS | (3 million of people — 7 million of people),
NUTS Il (800 thousand of people — 3 million of people), NUTS Il
(159 thousand of people — 800 thousand of people).

The implementation of NUTS in Ukraine may be considered as one
of most important steps towards enabling Ukraine’s joining the single
European Statistical System, that will provide a unified, transparent and
effective monitoring and as a result the implementation of effective
regional policy. | argue that the reformation of existing Ukrainian
territorial structure envisages the creation of first-degree units — NUTS
Il communities (a group of villages, settlements, towns); NUTS Il —
counties that will cover several modern administrative districts. The third
level will be presented by economic areas that be created by combining
existing regions in accordance with the level of NUTS 1. Taking into
account experience of CEE countries, where under European integration
the territorial and administrative reform took place gradually in two
stages, the territorial and administrative reform in Ukraine should be also
conducted in two stages.

At first present stage, it is important to guarantee the reformation of
basic level NUTS IIl, which should be formed by combining local
communities (with a population of at least 5-6 thousand people in
accordance with the recommendations of the World Bank). The formation
of territorial communities should be based on existing regional settlement
systems through the merger around a certain core (centers of economic
development) of village, town and city councils in accordance with
economic, social, demographic, historical, infrastructural, administrative
and managerial, natural and geographical, mental features of their
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territories, as well as the principle of territorial access to social,
administrative and public services and proper economic fundamentals:
property, appropriate property rights, natural and other resources, assets of
local budgets, which should be sufficient for resolving local issues within
their competence®.

The greatest distance of settlements from the center of the
community is determined, as a rule, by basic requirements of social
services at this level, especially by timing: emergency aid (15-20 min),
delivery of secondary school students by school bus (15-20 min),
emergency rescue (15 min). Regional public authorities have to develop
systems of local communities. At the end of 2015, most regions of
Ukraine approved long-term plans of territorial communities reforming,
but their implementation requires a proper institutional and methodical
support. Still the regulatory acts about system of organization and legal,
financial and economic mechanisms aimed at the establishment and
development of territorial communities has not been adopted. Ukrainian
experts have offered some methods"”.

For example, in Lviv region the Perspective plan of creation of
140 capable territorial communities was developed. For the stimulation of
social and economic development it is expected to provide people with
state financial support in the amount of three million hryvnias, and in
addition, to transfer to the communities over 190 thousand hectares of
land beyond their territories. Existing district level in Ukraine (150—
800 thousand of people) does not meet the level of NUTS Il (from
800 thousand to 3 million of people). It is necessary to unite areas on the
basis of existing settlement systems and interrelationships, and to form
appropriate territorial units of the second level — that is districts (powiets)
with the corresponding amount of population.

Moreover, because of existing interdistrict connections in some
regions the system may cover the administrative regions of adjacent
regions that should be considered during the formation of NUTS I.
Districts should deal with the matters that the community cannot solve
themselves: protection of public order, disaster management, flood and
fire control, maintenance of general hospitals, social assistance,
unemployment, and construction of roads. Thus, as a result of the first

 Zakon Ukrayiny «Pro dobrovil’ne ob’yednannya terytorial'nykh hromad» [Elektronnyy resurs].
http://zakon4.rada.gov.ua
Proekt metodyky formuvannya spromozhnykh terytorial'nykh hromad [Elektronnyy resurs].
http://www.minregion.gov.ua.
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stage of reform, territorial and administrative division of Ukraine will
consist of communities (NUTS I11) and district (NUTS Il). As an example
| single out with help of gravitational model five districts in Lviv region —
Lviv, Drogobych, Zolochiv, Brody, Chervonohrad — and five districts in
Ternopil region — Ternopil, Chortkiv, Kremenets, Berezhany, Shuya. |
agree with V. Kolosov that the current population of the highest level of
territorial and administrative division of Ukraine — region (oblast) —
corresponds by quantitative parameters to NUTS 11 level®.

In this regard, at the second stage of territorial and administrative
reform it is necessary to start formation of NUTS | by combining
economic areas with regard to agglomeration-metropolitan method. The
centers of selected economic areas should become large cities with
million or more people, on basis of which metropolitan spatial economic
systems would be formed. Those systems are the foundation of national
economy, sources of new ideas, technologies and innovations, generators,
stimulants of economic growth. The economic zoning involves the
division of national economy into relatively independent systems, each of
which differs by appropriate level of public, economic, social integrity
and independence. The economic areas may be considered as the
concentration of historical, economic, political and social processes in a
specific cultural environment, as part of the spatial structure of society.

The economic areas might become businesses-structures which «are
able to adapt to the global economy and produce wealthy, in other words,
it should be optimal space to get the best social and economic results.
Studying of national economic space zoning involves two interrelated
approaches: qualitative (system) and quantitative (cybernetic). The goal of
economic zoning should be the realization of strategy of increasing
competitiveness of national economy based on sustainable long-term
spatial social and economic development. The maintenance of regional
transport infrastructure, specialized health care and specialized secondary
education, development of culture, sports, tourism, providing a higher
level of service (higher education, health care, cultural institutions) is
proposed to transfer to NUTS | level.

The economic area level should also include the development and
implementation of social and economic development policy and resolving
of issues of inter-regional and national importance: the creating of
conditions for economic development; the balancing of labor market; the

® Kolosov V. Territorial units in Russia,Ukraine, Belarus and Moldova and NUTS classification.
V. Kolosov. [Elektronnyy resurs]. http://www.ums-riate.fr/\Webriate/wp-content/uploads/2015/03/M4D.pdf.

43



implementation of projects to support small and medium-sized
enterprises; advertising; the initiation of appropriate organizational forms
to attract investment and international financial assistance (agencies,
foundations of regional development); the organization of inter-regional
cooperation, development and implementation of strategies and programs
for regional development; the maintenance and development of regional
social and technical infrastructure to support the science education, and
culture (theaters, philharmonic, museums); the sustainable use of natural
resources and preservation of the environment; the maintenance of
emergency medical care facilities, specialized medical care and
rehabilitation, diagnosis, as well as specialized schools. During first years
of independence (1990-1996) Ukrainian scientists have proposed various
options for integrated economic zoning. Authors proposed to single out
from ten to six economic regions in Ukraine. The main principles of their
allocation were: social and historical features; commensurable levels of
industrial development, scientific and technological and cultural
potentials.

2. The system of providing new administrative services in Ukraine

The priority in the sphere of provision of administrative procedures
and adminis-trative services is adoption of the law on the general
administrative procedure in accordance with the European standards, and
gradual harmonization of individual administrative services with the
identified general principles. Implementation of the general administrative
procedure should be based on the principles of legality, a right to effective
protection, provision of a decision clearly stating the grounds for adoption
thereof, a right to non-judicial appeal, a right to appeal in court, etc. To
ensure implementation of a decision of the Coordination Council on
Public Administration, the Ministry of Justice created a working group on
drafting a law on administrative procedure for defining the basic
principles and rules of adminis-trative procedure.

This will facilitate legal clarity and provision of guarantees of respect
for the rights of citizens and legal entities in cases when state agencies
determine their rights and responsibili-ties. It is planned to prepare and
adopt the draft law On Administrative Procedure in the current year. For
improving the quality of provision of administrative services for citizens
and economic actors in accordance with the European requirements,
decreasing corruption risks during provisions of administrative services,
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and increasing investment attractiveness and competi-tiveness of the
country, the Cabinet of Ministers approved the action plan for
implementation of the Concept on devel-opment of the system of
provision of e-services. The administrator of the unified state portal of
administrative services is the State Research and Development Institute of
Informatization and Economic Modeling falling under the sphere of
management of the Ministry of Economic Development®.

The Institute will be responsible for tech-nical administration,
development and proper functioning, integration of state authorities and
local self-government bodies into the Portal of information systems.For
2018, it is planned integrate the systems of electronic interaction of execu-
tive bodies with the Portal and to build a comprehensive system for
protection of respective information. Completion of these activities will
significantly increase the number of administrative services provided in an
electronic form according to the one-stop-shop principle, and it will
decrease the time necessary for submission of documents required for
receiving an administrative service, and it will furthermore ensure
protection of information on the Portal in accordance with the legislation.

The quality and accessibility of adminis-trative services was growing
also due to the centers for provision of administrative services and
decentralization of basic administrative services. Special attention was
paid to further development of the centers for provision of administrative
services, and to increasing the number of administrative services provided
by such centers as well as increasing the quality of provision thereof.

In 2017, 64 new CPAS were opened — from 682 in 2016 to 746 as of
the end of 2017. In the united territorial communities, 71 CPAS are
already functioning, and in 2017 their number increased by 50.A list of
services provided by the CPAS increased — on average, from 84 in 2016
to 95 services in 2017. Pursuant to the CMU executive order a list of CEB
services to be provided by CPAS was increased to 136.In 2017, CPAS
provided 11 million services, which is 33% more than in 2016
(8.3 million services). On average, every day all Centers provide more
than 40 000 services to individuals and legal entities. The existing network
of the Centers was analyzed, the results of which identified 240 “blank
spaces”, and network optimi-zation was suggested. The plan forensuring
30-minute accessibility was suggested.Standards of quality of provision of

® Transformation of international economic relations: modern challenges, risks, opportunities and prospects:
collective monograph. edited by M. Bezpartochnyi, in 3 Vol. ISMA University. Riga: «Landmark» SIA, 2017.
Vol. 3. P. 101
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servic-es to CPAS visitors were developed, and CPAS administrators
were informed about them during 14 specialized training sessions. To
ensure implementation of these standards in practice, a respective online
course was developed, which is available on the Open University of
Maidan (VUM)* platform. As of January 9, 2018 the course was
completed by 821 persons, and as of March 12, 2018 — by 1 683 persons’.

In order to improve the CPAS work, the system for evaluation of
performance of centers for provision of administrative services was
introduced, which is used for ongoing monitoring of their activities, and
the results are posted on the official web-site of the Ministry of Economic
Development on a quarterly basis. Based on the analysis of monitoring
results, proposals are forwarded to the Cabinet of Ministers and to central
executive bodies. Among other things, these proposals may refer to
improving performance of the centers for provision of administrative
services (forwarded to oblast state admin-istrations and local self-
government bodies), and issues pertaining to ensuring interaction of CEBSs
with the canters for provision of administrative services. Proposals were
submitted for respective draft normative legal acts. Seminars and round
tables were conduct-ed with participation of CPAS staff and the public for
discussing the quality of services and searching the ways to improve
them.

The Law of Ukraine on Fiduciary Services was approved, and a draft
normative legal act was prepared on identifying the mechanism of
electronic identification of citizens for receiving administrative services in
an electronic form, including through the mobile ID.

In order to decrease the administrative pressure and to optimize the
procedure for provision of electronic administrative services, the
Government identified 15 most popular services (re-engineering), and
prepared a plan for theiroptimization.

Analytical study was conducted to explore the situation, problems
and prospects of developing 23 highest priority state elec-tronic
information resources for imple-menting electronic interaction, and a
roadmap  was  prepared for  developing national inter-
operability.Procurements were organized and a respective contract was
signed for the System of Electronic Interaction of State Electronic

" Report On The Investigation Into Russian Interference In The 2016 Presidential Election. Volume I of II.
Special Counsel Robert S. Mueller, III. Submitted Pursuant to 28 C.F.R. § 600.8(c). Washington, D.C. March
2019. [Elektronnyy resurs]. https://www.nytimes.com/interactive/2019/04/18/us/ politics/mueller-report-
document.html.
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Information Resources (herein-after — SEI SEIR) Trembita. The system is
development within the framework of the the EGOV4UKRAINE project
that provided support to the program of decentraliza-tion in Ukraine
EGOV4UKRAINE with financing from the European Union, and with
support of cooperation development framework of Sweden and Estonia.

As of today, the feature set for the soft-ware maintaining the SEI
SEIR infrastruc-ture was developed and tested, industrial, test, and
training environment of the SEI SEIR was installed on the servers of the
State Agency for E-Governance, and work was started to connect the
basic state registers to the SEI SEIR. In 2017, it 28 700 000 hryvnias were
allocated from the State Budget for financing development, administration
and maintenance offunctioning of the system of electronicinteraction of
the state electronicinformation resources.

The Government created a uniform state open data web-portal,
data.gov.ua. The portal provides access to public informa-tion in the form
of open data and envisag-es access to information for state authori-ties for
its further use. During the period of existence, more than 27 480 data sets
were posted on the unified state open data portal, and more than 2 000
manag-ers of such sets were registered. In 2016, more than 11 000 open
data sets were registered, and more than 800 managers of information
were registered; in 2017, more than 16 000 open data sets were registered,
and more than 1 200 new managers of information were registered®.

On December 20, 2017 the Cabinet of Ministers adopted a resolution
on amend-ing the Provisions on data sets subject to publication in the
form of open data (79). This document will make it possible to increase
the number of data sets for publication from 300 to 616.

Conducted activities include:

two assessments of the status of publication and update of the data
sets in the uniform state open data porta;

a national competition of innova-tions and self-sufficient IT-projects
and solutions based on the Open Data Chal-lenge in order to provide a
possibility for developers, entrepreneurs, designers and public activists to
use open data for devel-oping services and provides that will facili-tate
solving problems of the Ukrainian society.

The winners of the competitions were the Open Coal Market project
— an online auction for selling coal, the Court on a Palm — an analytical

86.  Transformation of international economic relations: modern challenges, risks, opportunities and
prospects: collective monograph. edited by M. Bezpartochnyi, in 3 Vol. ISMA University. Riga: «Landmark»
SIA, 2017. Vol. 3. P. 115.
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instrument for searching, studying and visualizing court decisions, and
rpadpu.UA [Fines.UA] — a mobile tracking technology that offers a
possibility to determine the quality of driving using telemetric features of
a smartphone. The winners received finan-cial prizes totaling 600, 500
and 400 thou-sand hryvnias.

Based on the results of the Open Data Leader contest, the most
progressive leaders were determined in the open data sphere among state
institutions, civil soci-ety organizations and businesses in six categories:

Open Data Business Award (for the most efficient use of open data
for trans-forming business) — Open Data Bot service — monitoring
registration data of Ukrainian companies and the court regis-ter for
protection from illegal takeovers and control of contract partners;

Open Data Government Award (for the highest standards of
publication of open data by central management bodies) — Ministry of
Justice;

Open Data City Award (for the high-est standards of publication of
open data by local management bodies) — Lviv City Council. The
Breakthrough of the Year — Dnipro City Council;

Open Data Social Impact Award(for the largest social impact of the
use of open data) — the Better Regulation Deliv-ery Office, BRDO — a
non-governmental structure crated for accelerating the reform process in
Ukraine;

Open Data Leader Award (for the best personal merits in open data
devel-opment) — Andrii Hazin, a journalist and analyst of Texty.org.ua;

Open Data Media Award (for the best use of open data in journalism) —
Kantselarska Sotnia— an organization dealing with decryption and
digitalization of declarations of officials, council members, law
enforcement officers, and other civil servants.

Implementation Challenges and Risks:

—Absence of a uniform consolidated resource in Ukraine that would
contain information about all state registers (135 state registers in more
than 40 state authorities);

— Imperfect legislation regulating general principles of creation and
mainte-nance of state registers, which results in a large number of
heterogeneous state resources not designed for electronic interaction;

—Difficulty with developing a one-stop-shop system for e-services.
Indi-vidual services are developed through individual departmental
systems and local self-government bodies
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—Absence of methodology and procedure for evaluation of provision
of administrative services that makes it impossible to assess objectively
the quali-ty of provision of administrative services in the CPAS and e-
services.

3. Novelties of Public Administration in Ukraine

20 Deliverables by 2020, a joint Eastern Partnership working
document, says that the member-states should improve the quality of
governance by strengthening institutions and implementing proper
governance practices. When Ukraine adopted the Public Administration
Reform Strategy in 2016, it declared commitment to the Principles of
Public Administration developed by SIGMA (Support for Improvement in
Governance and Management). The EU provides sectoral budget support
to Ukraine for implementing a comprehensive public administration
reform.

SIGMA’s Principles of Public Administration cover six core
areas: the strategic framework for public administration reform; policy
development and coordination; public service and human resource
management; accountability; service delivery, and public financial
management.In a nutshell, this is the EU’s model for relatively good
governance. Since 2015, SIGMA has done a comprehensive assessment of
the extent to which public administration complies with these Principles
in seven candidates and potential candidates for joining the EU, as well as
in Moldova, Georgia and Ukraine. The results of this assessment define
the starting point for work towards the goal of improving public
administration and for the roadmap of reforms®.

The assessment of Ukraine was conducted upon request from its
government using the methodology applied to the candidates for EU
membership. The criteria are harsher than those used for the European
Neighborhood Policy (ENP) countries.

The response of different government institutions and expert groups
to the findings varied. SIGMA found that “overall, Ukraine has already
made considerable progress in reforming some areas of its public
administration”. In September 2018, the EU decided to issue another
tranche of sectoral budget support to it. Ukraine received 3 or more points
out of 5 in half of all the criteria. At the same time, little has been done on

% Public administration reform in Ukraine: A review of accomplishments. Natalia Kupriy, Central Ukrainian
Foundation for Development Support (Kyiv, Ukraine). [Elektronnyy resurs]. http://prismua.org/en/pdf/2019-
02-8.
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nearly 20% of the criteria. According to the EU experts, Ukraine’s
indicators are overall better than those of Western Balkan candidates and
potential candidates for EU membership that have long been in the
process of reforms, and still better than of those countries in the “civil
service” segment.

Ukraine’s Cabinet of Ministers took into account the findings of the
assessment and used them as the basis for updating the Public
Administration Reform Strategy in December 2018.

What specific results of the reform effort are visible by now? First of
all, Ukraine’s ranking in a number of indices points to some progress in
this key reform. It went 34 points up to position 65 in Transparency of
Government Policymaking in the 2018 Global Competitiveness Index by
the World Economic Forum. Also, it improved its position by 23 points to
rank 31st in the Open Data Index.

Ministries are undergoing restructuring, with the respective
procedures for analysis and government policymaking integrated into
their work. Ten pilot ministries and the Secretariat of the Cabinet of
Ministers have introduced new apparatus structures.

Among other things, general policy directorates and directorates for
strategic planning and European integration were established. This allows
the ministries to gradually shed excessive functions of public property
administration and administrative service provision, and of the routine
“administration of the national economy”, a standard function of the old-
school administration. Starting from 2018, impact outlook will be a
mandatory element of decision making in the government. This means
defining target groups and the impact these decisions will have on them in
the short and long term .

1,300 posts of reform specialists were introduced in the government
bodies, with almost half of them already filled through open, transparent
competitions with nearly 19,000 applicants. A special procedure for the
selection of reformers allowed the government to hire people experienced
in civil service and external specialists with respective competency and
experience in business and non-government sector. The new general
directorates are staffed with graduates of some top international European
and American universities, and specialists with experience in think tanks
and investment companies, well-known NGOs and projects, including
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Tabletochki foundation, National Anti-Corruption Platform, Factcheck-
Ukraine project and more™.

When the new law on civil service came into effect in 2016, it
essentially made a huge step towards the creation of professional, stable
and politically neutral civil service. The institute of state secretaries was
introduced in the ministries. Currently, new people are hired and
promoted in civil service through competition exclusively. Replacements
in the top echelons of civil service are based on a competition held by the
designated Commission for the Top Segment of Civil Service. 60% of the
Commission members represent civil society, including trade unions and
employers’ associations. What is more, since 2018 there has been a
stricter requirement for contenders for the top segment of civil service to
have the A2+ command of a foreign language, English or French, proven
by the respective tests.

The new philosophy of civil service requires new approaches to
personnel management. For this purpose, HRM departments have been
introduced in all government bodies, replacing the current “staff
management units” whose only function was to keep records on human
resources. In 2019, Ukraine plans to launch the HRMIS staff management
information system with the functions of hiring staff for civil service and
keeping record of it, assessing professional activity, organizing
professional learning and tracking salary progress.

2018 saw the first full cycle of assessing civil servants’ work based
on Key Performance Indicators (KPIs). The results serve as a basis for
individual programs of personal development for civil servants, as they
focus on identifying the competencies to be developed further and the
education programs to be used for that purpose on a yearly basis.

The reform of civil servant salary system was launched. Starting from
2019, a solid system is in place whereby 70% of the salary is a permanent
component tied to subsistence minimum and 30% is the variable bonus
component. This approach allows employers to minimize the subjective
factor and bias in remunerating for civil service. According to The
Reform of Remuneration for Civil Servants, a study by the independent
Center for Economic Strategy, Ukraine has competitive wages for civil
servants on the local level, while the wages for civil servants in central
authorities are still below the ones in the private sector.

10 Anticorruption in Ukraine: Unbiased Overview. [Elektronnyy resurs].

https://voxukraine.org/en/anticorruption-in-ukraine-en.
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The system of administrative services is a special priority. It is an
essential component of proper public administration that defines how
taxpayers experience its quality. At the end of 2018, the Cabinet of
Ministers approved the Law of Ukraine On Administrative Procedure and
submitted it to the Parliament. This framework law defines an essentially
new policy for administrative service provision.

The Single Portal for Administrative Services was launched allowing
citizens to receive many administrative services electronically,which
minimizes corruption and speeds up the service. International technical
assistance has helped Ukraine expand the network of one-stop-shop or
front-office Administrative Service Centers (ASCs). By 2018, 775 ASCs
were in operation and have provided 11 million services so far.
Individuals and legal entities get an average of over 40,000 services
through all ASCs daily™.

Based on the government decision, the Single State Open Data Portal
works at www.data.gov.ua. It has published over 27,500 data sets and
registered over 2,000 data set administrators.

All these accomplishments do not overshadow challenges in the
public administration reform. Moreover, criticism will get more
prominent as Ukraine walks further into the political turbulence over the
2019 presidential and parliamentary elections. All transformations,
especially in public service, are not yet stable enough, which remains the
key challenge. If the government changes after the parliamentary election,
they will have to stand the test of the change. Late 2019 will show the
extent to which public administration is resilient to political influence,
especially on staffing the top offices, managing the system of salaries, and
continuing reformist positions in ministries. Another worrying factor is
financial unsustainability of the reform implementation.

Noteworthy is some perfectly obvious internal resistance to reforms.
A good illustration to this will be the intensified efforts of the newly-
elected Audit Chamber to undermine many reformist programs and
projects through audits that often provide controversial findings.

Undoubtedly, the system of strategic planning, administrative
procedure and government policymaking procedure are still far from
being fully operational.

The next steps on the crucial public administration reform should be
more decisive. Hopefully, Ukraine will manage to navigate through the

1 Anticorruption in Ukraine: Unbiased Overview. [Elektronnyy resurs].

https://voxukraine.org/en/anticorruption-in-ukraine-en.

52



election turbulence and deliver the expected results in 2020. The reform
can not last forever. If protracted too long, it risks drowning itself without
delivering the expected result.

CONCLUSIONS

Account current scientific approaches to economic zoning the most
optimal will be the allocation of six integrated social and economic
regions: Central (Vinnytsya, Zhytomyr, Kyiv, Khmelnytsky, Cherkasy,
Chernihiv regions), Eastern (Donetsk, Luhansk regions), Western (Volyn,
Transcarpathian, Ivano-Frankivsk, Lviv, Rivne, Ternopil, Chernivtsi
region), EastCentral (Dnipropetrovs’k, Zaporizhia regions), Southern
(Mykolaiv, Odesa, Kherson regions and Autonomous Republic of
Crimea), Northeastern (Poltava, Sumy, Kharkiv region), with
corresponding centers Kyiv, Donetsk, Lviv, Dnipropetrovsk, Odesa,
Kharkiv. For the development of proposals for the improving of legal
regulation of regional development and local self-government reformation
in Ukraine the Ukrainian-Polish advisory group was created by the
signing of the Memorandum of Cooperation about the support of local
government reform in Ukraine on December 17, 2014 in Warsaw.

The Ukrainian-Polish advisory group plans to assess the
implementation of existing decisions on financial decentralization;
prepare the proposals regarding amendments to the Budget and Tax Code
of Ukraine in terms of financial decentralization; strengthen the financial
basis of local self-government considering the budgetary performance;
work out the mechanisms to ensure public and state control of public
finances.

The basic plan to reduce the risks of providing administrative
services is: continued work on the project for implementation of the basic
principles and rules of administrative procedure in accordance with the
European standards; implementation of the electronic interaction system
TREMBITA, and connection of minimum 20 basicregisters to e-
interaction; introduction of an integrated system of electronic
identification with the help of all e-ID means — digital signa-ture, BankID,
MobilelD, ID-card in one servise; introduction of more than 20 new
priority electronic administrative services, namely permits for
transportation; vehicle registration, childbirth registration, etc; increase of
the number of recipi-ents of electronic administrative services online to
30%; increase of the list of CEB services that are provided through the
centers for provision of administrative services to 136; ensuring
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implementation of the plan of accessibility of administrative services
through the increase of a number of CPAS, geographic coverage and
better functioning; introduction of re-engineering for 15 most popular
services. Development and adoption of the procedure for provi-sion of
administrative services built around citizens’ needs (citizen-centric
policy); introduction of the principle of one entry of data, definition of
terminology for basic notions of the system of elec-tronic interaction, its
objects and subjects, modernization of the National Register of Electronic
Information Resources; development of the uniform state open data web-
portal that will make it possible to process data set formats in an
automatic mode that are uploaded to the portal for avoiding uploading
erroneous formats.

SUMMARY

The complexity of the tasks of public administration is that the
changes in the Ukrainian government structures observed in recent
decades have failed to overcome the cumbersome, non-transparent
administrative-command system, to create an effective public
administration. Unfortunately, the research on public administration pays
little attention to anti-crisis technologies; not sufficiently developed and
justified in both global and domestic practice are the mechanisms for
implementing the objectives of public management in crisis conditions,
methods and procedures of their bodies’ activities. So, today’s crisis of
Ukrainian politics is above all a crisis of confidence. People have lost
confidence in political institutions, in the virtue of leading politicians and
parties, institutional capacity of the government and its leaders to
implement reforms in democratic direction that was won and clearly
proclaimed by the Revolution of dignity. In turn, politicians do not trust
either each other or the society and no longer rely on the support from
citizens. This makes governmental institutions unable to purposefully lead
the country through reforms. Therefore, the definition of strategic and
perspective directions of public administration reform according to the
best European and world standards provides a comprehensive approach in
the coordinate system of modern Ukraine and demands socially equitable
governance that would ensure harmonization of public interests and the
interests of society the most effectively. This is possible thanks to the
improvement of the system of public administration and balancing the
interests of all members of society. The material used in the study has
only the analysis of information resources.
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THE EFFECTIVENESS OF REALIZING THE STATE POLICY
IN THE FIELD OF THE CORRUPTION PREVENTION
IN UKRAINE

Busol O. Yu.

INTRODUCTION

In 2015-2016, several specialized anti-corruption agencies were
created — the National Anti-Corruption Bureau of Ukraine (NACB) and
the Specialized Anti-Corruption Prosecutor’s Office (SACPO) — as an
independent structural unit in the structure of the General Prosecutor’s
Office, as well as the State Bureau of Investigations (SBI) and the
National Agency for the Prevention of Corruption (NAPC), and others.

The creation, staff assistance and the first steps to new institutions
took place in a harsh political struggle and active opposition from the
representatives of the political elite, law enforcement agencies and the
judiciary corpus, interested in maintaining the status quo. As practice
shows, the activity of newly-formed agencies does not comply with the
public request. This is due to functional weaknesses of the specialized
anti-corruption institutions and the failure to reform the judiciary system,
and, as a result, in a number of cases the direct opposition of the judges”.

What separates corruption crimes from others is their high latency,
which complicates the provision of their criminological characteristics.
According to scientific research only 1-5% of corruption crimes get to be
investigated by the law enforcement agencies. The rest remains latent, and
the perpetrators remain unpunished, as they are not being prosecuted and
can freely continue their criminal activity’. Thus, official data on the state
of corruption does not reflect its actual state; it only shows us the activity
of law enforcement agencies against such crimes. In addition, it is usually
small officials that are brought to the liability. Meanwhile, transnational
criminal groups take part in the bribery of politicians who can influence
economic processes in the state in the direction that their customers want.

! Vkpaina npors xopymmii: Exomomiunmii dponT. EKOHOMiUHA OILiHKA AHTHKOPYIIIIHAX 3aXOIiB Y
20142018 pp. Animpo: Cepennsik T. K., 2018. 85 c.
2 Kongparos [I.}O. BicHuk kpuminonoriyaoi acomiarii. 2018. Ne 2 (19). C.132
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1. The State of Prevention and Counteraction of Corruption

in Ukraine

One of the methods for collecting comparative data is sociological
research. So, for our analysis it is necessary to take account of the experience
and opinions of those who directly encounter corruption — Ukrainian
citizens. Corruption Perception Index (CPI) is an indicator that has been
calculated by the international organization Transparency International since
1995. Ukraine somewhat improved its performance in 2018. Its result is
32 points and 120" place among 180 countries. Thus, Ukraine gained 2 more
points and climbed to 10" place (In 2017 its result was 30 points, 130" place.
If we compare the results between the neighboring states, Ukraine is only
higher then the Russian Federation (28 points, 138th place), while the rest is
ranked higher: Poland — 60, Slovakia — 50, Romania — 47, Hungary — 46,
Belarus -44, Moldova — 33 points®. The growth of Ukraine’s performance
was due to the assessment of the business situation. This is what the analysis
of the research shows, based on which the index was calculated. Positive
impact was made by the introduction of automatic refund of value-added
tax, and the expansion of functions of the system ProZorro.

According to the Ukrainian-Wide Network of good faith and justice
and the Compliance Network UNIC “Corruption in Ukraine — a Business
View”, of 305 enterprise executives and their deputies, 54% of
respondents indicated that corruption and malicious behavior for deputy’s
was “really common”. Courts were also included in the Top 5 of the most
corrupted agencies and spheres: 43% of the responders mentioned that
corruption is “’really common’” for them. 39% of the responders consider
fiscal service employees as corrupt, 31% thinks that the Ministry of
Ukraine is corrupt; also 31% think that «big businessy is corrupted. UNIC
experts come to a conclusion that «big business» is one way or another
attached to the state authorities, or so-called influential people.

The results of the poll which was held by the «Democratic
initiatives»” Foundation shows that 91% of the citizens consider

 Iumexc cmpuitmsrrs xopymuii — 2018. URL: https://ti-ukraine.org/research/indeks-spryjnyattya-
koruptsiyi-2018/.

* OnuryBanns nposouocs 3 16 mo 22 ceprmst 2018 p. B yeix perionax Vkpainu 3a BursTkoM AP Kpum
Ta OKynoBaHHX TepuTopii Jloneupkoi ta Jlyrancekoi obnacreid. 3aragom Oymo omurtano 2019 pecrmoHAeHTIB
BikoM Bix 18 pokiB. Teopernuyna moxnbka BuOipKH He mepeBHIIye 2,3%. [ MOPiBHAHHS COLIOIIOTH HABOIMIN
JIaHi 3arabHOHAIIOHAJIBHOTO ONMMTYBAaHHS HACEIEeHHS YKpaiHu, mpoBeaeHoro 3 18 BepecHs mo 3 »xoBTHs 2017
poxy @onmom «JlemokparuuHi iHiriaTmBn» imeHi Impka KydepiBa Ta dipmoro «HOxpeitHiaH comiomomxi
cepBicy.
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corruption as a serious problem in Ukraine and 61% of the citizens are
convinced that this is the most serious problem that prevents the
development of our state. That is why the awareness of corruption has
grown drastically over the last year. Nowadays, 61% of those asked are
convinced that the lack of progress in fighting corruption lies in the fact
that those who fight corruption are also corrupted.

Comparing with 2017 data we could see people’s distrust in the fact
that authorities could overcome corruption only grew over time — it went
from 53% to 61%. It also shows that that 38% of the responders think that
corruption is a part of our people’s mentality, and 46% think that it’s not.
The younger the responder’s age was, more of them called corruption as a
part of the mentality of Ukrainians. (However that is not 100% correct
according to the research). Sociologists have mentioned that the same
question was raised in 2001. First of all, 55% — Ukrainians support
punitive methods of overcoming corruption, and 28% of them think that
we could overcome corruption by eliminating corruption risks. Supporters
of eliminating corruption ‘’through education” are in a minority — there
are only 12% of them.

The attention should be drawn to Ukraine’s citizen’s extremely
negative perception of measures taken by the government of Ukraine to
prevent corruption. Thus, according to the poll conducted by the ZIK
television channel, which ended on February 28", 2018, answering to the
question of «What is the best way to rate the state of fighting corruption in
Ukraine?», 91% of the responders indicated that the process has not even
started yet.

Transparency International gave Ukraine the following
recommendations in 2018 to help in overcoming corruption in the state:
Anti-corruption court should start working and the anti-corruption reform
should continue working; strengthen the opportunities of agencies in pre-
court investigation and continue fighting corruption; restart NAZK;
introduce new electronic state systems; deprive law enforcing agencies
from interfering the economic activity. However, the recommendations
mentioned above have not been realized yet.

According to Strategy of the National Security of Ukraine®, one of
the most relevant threats to Ukraine’s national security is corruption and

® Mpo pimenns Paxu HamioHansHOi Gesmexu i oGoponnm VYkpaimm Bix 6 tpasms 2015 poky «IIpo
Crparerito HamioHaibHOT Oe3nekn Ykpainw». Yka3 [lpesmmenta Ykpaimm Bim 26 TpaB. 2015. Ne 287.
Odiuiitanit BicHuk [Ipesnnenta Ykpainu. 2015 p. Ne 13. cr. 50.
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the ineffective system of public administration. The threats to Ukraine’s
national security are also factors that directly affect the state of corruption
In the state, to be precise the economic crisis, the exhaustion of the
financial resources of the state, and lowering living standards of the
population.

On June 24, 2018, the Cabinet of Ministers of Ukraine approved the
draft Law of Ukraine “Anticorruption Strategy for 2018-2020”
(Reg. No. 8324), which is awaiting consideration by the Verkhovna Rada
of Ukraine. However, according to the conclusion of the Main Scientific
and Expert Department (No. 16/ 3-306/8324 (99392) dated May 11,
2018), the document is purely declarative.

A significant disadvantage that directly affects the effectiveness of
countering corruption is that the project of this law has not been properly
and adequately debated with the representatives of civil society and other
stakeholders.

When evaluating the state of counteraction to corruption crimes, one
should consider the effectiveness of the state agencies work that perform
functions of preventing corruption. It should be mentioned that the State
Bureau of Investigations does not have significant results in counteracting
corruption because of its long-term process of creation, which is explained
by the political processes around the department, in particular the conflict
between the newly elected Director of the SBI R. Truba and the
competition comity in the future, as well as the lack of unanimity and
support of R. Truba from his deputies. SBI started its activity on
November 28, 2018 — when the first criminal proceedings were registered.
In the report about the activities of the SBI in 2018 on the site of the
institution indicated a total of 5794 criminal proceedings, 4761 of them
are investigated by the SBI, 510 — directed to the court, 523 — others,
610 suspicions and 499 of the conviction acts®. However, there are no
indictments against TOP-high officials, who were suspected in
committing corruption crimes. Moreover, the tendency is the escape of
some officials from the prosecution abroad. One of the most notable
achievements of the State Bureau of Investigations in 2019 is uncovering
the scheme for the illegal import of premium cars into Ukraine through
the Lviv Customs. In particular, investigators have revealed the crime of

® 3pir mpo misubHicTe JlepikaBHOro GOropo poscmimysams. URL: https://dbr.gov.ua/report/zvit-pro-
diyalnist-derzhavnogo-byuro-rozsliduvan-za-2018-rik.
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the illegal importing of Mercedes cars, which resulted in the state budget
losing 658 thousand UAH.

As for consideration of the criminal proceedings by the National
Anti-Corruption Bureau of Ukraine, as of December 31, 2018, this agency
has the following results: sent to the court — 176; in the stage of
consideration — 94; sentenced — 25.

In May of 2018, a joint proceeding with the task of revealing the fact
of losing 695 million UAH by the PC «SkhidGZK» and the PC «NAEK
EnergoAtom» was taken into the court. The information about this case
was one of the first ones to be included into the United Register of Pre-
Trial Investigations by the detectives of NABU which makes it unique
from the involved high officials’ perspective while also taking into the
account the immensity of international cooperation. Such investigations
and their referral to the court is proof of NABU’s effective work.
However, there are single proceedings, the consideration of which does
not start more than 1 year:

From a positive perspective, one can mention the detention by the
NABU detectives of the commercial director of the company-supplier of
fuel for the needs of Ukraine’s Ministry of Defense, who is suspected in
stealing more than 149 million UAH on 09 July 2018. For nine month this
person hid from the investigation — in November of 2017 he was declared
internationally wanted. At the same time, while the suspect was crossing
the state border in July 9, 2018, the employees of the State Border Guard
Service of Ukraine (DPS) did not take measures to detain’ him. Taking
into the account the repeated occurrence of such cases at the state border
of Ukraine (in a negative tendency) could indicate the presence of
corruption in the actions of employees of Ukraine’s DPS.

Nearly a half of a thousand requests for international legal assistance
have been sent to the competent agencies by the National Anti-Corruption
Bureau of Ukraine, because Ukrainian corruption has left marks in
65 states of the world. Usually detectives seek help from the law
enforcement agencies in Latvia, Cyprus, the United Kingdom, Germany
and Switzerland. NABU has also responded to inquires received from
foreign colleagues — 90% of them were executed successfully®.

” 3ir HarjioHanpHOro aHTHKOpYILiiiHOro 6Glopo 3a 1 miBpiuust 2018 poky. URL: https:/nabu.gov.ua/
sites/default/files/reports/zvit_10.08.2018_sayt.pdf.
8 Tam camo.
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This indicates the reorientation of the work of the anti-corruption
agencies from local national corruption to transnational which is natural
due to the globalization of the crime.

In general, NABU’S activity should be evaluated by counting the
compensated amount of the state losses. Thus, as of 31th of December, 2018
452, 37 million UAH was compensated, and 193,39 millions of them was
compensated in 2018. 193, 39 million compensated in criminal proceedings,
in which pre-trial investigation is still in process, and 5, 68 millions
compensated where it had already ended. The allocation of compensation in
different field looks like this: energy — 87, 57 million UAH, others —
77,94 million UAH, transport and infrastructure — 25, 92 million UAH,
social sphere — 7, 64 million UAH. 94 agreements and contracts are declared
invalid (this decision became legally valid). The amount of money which
they hope to be returned to the state enterprises due to NABU’s lawsuits in
agreements and contracts, which are declared invalid and the decision
became legally valid is 4, 77 billion UAH.

As of December 31, 2018 an arrest applied to the money;
477, 72 million UAH, 157, 56 million USA dollars, 1, 14 million Euros,
10,88 thousand GBP. Another arrest is applied to property: residential
property — 119 units, non-residential property — 101 units, corporate right
and shares — 150 thousand, land parcels — 244 units, agricultural
technology with its components — 288 units, non-residential property
abroad — 2 objects, integral property complexes — 3 objects, transport
vehicles — 81 units, computer technology — 26 units®.

At the same time, “strengthening” of the National Anti-Corruption
Bureau of Ukraine, just as Transparency International suggested, did not
happen. NABU detectives did not receive rights to such an operational
and technical measure as tapping the telephone. Instead, the changes to
the legislation made it difficult to conduct expert examinations in criminal
proceedings (the notorious ‘“corrections by Lozoviy”). The National
agency for the Prevention of Corruption (NAZK) in 2018 has made
471 protocols and issued 97 regulations for violating the law in the sphere
of preventing the a conflict of interests, which increases the results of the
agency in 2017 in almost three times. The vast majority of protocols on
corruption-related administrative violations have been drawn up to in

®  Mini-sgir  mpo  mismemicte HABY. URL:  https://www.flickr.com/photos/nab_ukr/sets/

72157705076034601?fbclid=IwAR1iJg6dR6VfsgMacTQkGIlu8RgaCcly7An6lbxvrkHi-wGEbRb3KijYM_eY.
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violation of requirements to prevent and resolve conflict of interest, to be
exact the failure to inform the person about having a real conflict of
interest and taking action or making decisions under the conditions of a
real conflict of interest situation. Also, in 2018, the NAZK filed only
5 lawsuits against the Kyiv Regional Administrative Court about
declaring self-government bodies acts invalid, acts which were approved
in a result of breaking the anti-corruption legislation. During 2018,
949 clarifications were given to specify if the conflict of interest actually
took place or not and also an action plan for its settlement. According to
the results of NAZK in 2018: more than 11 thousand requests by the
special inspectors have been processed; processed 2207 messages of
accusers; 472 decisions about conducting inspections on declarations the
have been approved; criminal proceeding have been initiated on
4 political parties based on NAZK materials. For conducting a pre-trial
investigation the National Organization of the Prevention of Corruption
sent 253 justified conclusions regarding the detection of signs of criminal
offenses to the law enforcement agencies, which were sent to: NABU —
37, to the National Police of Ukraine — 178, and 38 of them were sent to
the prosecutor’s office™. The small numbers given are not representative,
because it is impossible to identify trends without criteria that would help
rate the work of the administration. The announced automatic check of
electronic declarations is pretty much pointless, because NAZK did not
receive permission to access some state register. In the end the NAZK did
not become the technical administrator of electronic declarations. And the
tender for the audit of its activities was conducted while violating the law.
Since its inception to June 2018 NAZK reviewed only 331 declarations
from more than 1 million submitted. In 45 of them NAZK detected
discrepancies, this means undeclared property. According to the estimates
of the Reanimation package of reforms, if the declarations are going to be
reviewed at that pace, then NAZK will review all officials approximately
in 3600 years™. It can be confirmed that the National agency of the
Prevention of Corruption, as of April 2019 has never met the strategic
goal of reviewing the declarations of TOP-level officials, which doubts

10 PesynpraTit mepeBipok. HamioHanbHe areHTCTBO 3 mHTaHb 3amobiraHHs kopymii. URL:
https://nazk.gov.ua/rezultaty-perevirok.

13 rakumu Temmamn HA3K niepeBiputs Bei aexapatii He pamime, Hix depes 3600 pokiB, — eKCIIEPTH.
URL: https://rpr.org.ua/news/z-takymy-tempamy-nazk-pereviryt-vsi-deklaratsiji-ne-ranishe-nizh-cherez-3600-
rokiv-eksperty/.

62



the reasonability of the agencies functionality in Ukraine as an agency,
which effectively prevents corruption crimes.

In 2017, according to the provisions of the State Program of
realization of grounds of the state’s anti-corruption policy in 2015-
2017 years, a detailed review should implement every year. But it has not
been implemented, and there is absolutely no changes added to the
program.

The Draft Law of Ukraine “On the Anti-Corruption strategy in 2018-
2020 years” had been under consideration by the Government for a long
time and only in April of 2018 it got registered in Verkhovna Rada of
Ukraine Dbecause the new Anti-Corruption strategy is still without
consideration, the State program for resolving the problem of the grounds
for state anti-corruption politics has not been developed yet.

NAZK’s activity became a disappointment for the society as an
institution, while also directly affecting the formation and implementation
of the state anti-corruption politics. Despite the given legal guarantees of
the independence of NAZK, this state agency is directly affected by some
political influences, so in practice it is not really independent. Conflicts
with the Cabinet of Ministers and the Ministry of Justice of Ukraine have
only made the state of NAZK at the stage of institutional formation more
complicated. Over the entire period of work of the Specialized Anti-
Corruption Prosecutors Office and NABU, 106 criminal proceedings have
been opened about the topic of illegal enrichment, 37 of which have been
already closed and only 4 of them are sent to court with accusative acts.
At the same time it should be mentioned that the statistical data about
criminal proceedings which is given on the General Prosecutor’s Office
(GPO) website does not include the division of these categories of
individuals, defined in the part 1, Art. 3 of the Law «On the Prevention of
Corruption» that complicates the analysis.

In the last five years the GPO has been associated with scandals,
which are still unresolved. The candidature of Y. Lutsenko, who had no
legal education, became the first reason for the scandal of the political
society and civil society. The most impactful incident was the case of
tapping the director of SAP N. Holodnitsky, when NABU detectives hid a
tapping machine in an aquarium in his cabinet. N. Holodnitsky’s
conversations with the subjects of criminal proceedings and other
individuals became the reason for opened the disciplinary and criminal
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proceedings for him and a significant decrease in his authority in SAP*,
In 2018 the conflict became NABU and SAP reached its peak. As time
went by the conflicts between NABU and the anti-corruption
prosecutor’s, who control the investigations with NABU detectives
became public. At the same time, the mass media are writing articles
about the visible conflict between the president’s team and the minister of
internal matters.

A separate consideration is needed to be attracted to the problem of
non-transparent tenders for the positions of the state’s officials of
categories A and B. Due to mass media, the society had the opportunity to
observe the information and make sure that the actions of the chairman
and other members of the Selection Committee of members NAZK
(hereinafter referred to as the Commission) did not meet the standards of
professionalism, impartiality and integrity, which directly negatively
affected the work of such an important anti-corruption agency as NAZK.
However, despite the numerous scandals, which were associated with the
Commissions work during 2015-2016 years, the Government did not see
any need to replace the Chairman and the replacement of its members.
Society has the same question to the people who were elected by tenders
to the National Agency of Ukraine which specifies in detecting, tracing
and managing assets, which were obtained from corruption and the other
crimes, and also the State Bureau of Investigations. These are serious
violations during the conduction of tenders, and an explicit lobbying of
these candidates by certain political forces.

Recently, there has been a high public resonance about the
cancelation of criminal responsibility for illegal enrichment, which was
approved in 2015, which was one of the European Union requirements for
the plan of non-visa travel, and also one of Ukraine’s responsibilities in
front of IMF. The National Anti-Corruption Bureau has investigated
50 criminal proceedings under the article 368-2. However on
December 12, 2017, 59 national deputies appealed to the Constitutional
Court of Ukraine and 24 of them have previously voted for the approval
of the article 368-2 of the Criminal Code of Ukraine in its current version.
As a result, on February 26, 2019, the Constitutional Court of Ukraine
declared the previously mentioned article unconstitutional in the Criminal

2 Pomamtox P. Ilmurynceki irpu, a6o «Kyukm» B Kkabineri XonoZHHIBKOro. YKpaiHChKa Mpapja.
21 6epesns 2018 p. URL: https://www.pravda.com.ua/articles/2018/03/21/7175296/.
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Code of Ukraine. Moreover, almost 30 national deputies from different
factions could have been involved in criminal investigations about illegal
enrichment. Considering the high public resonance, we believe that we
should continue the investigations about the individuals mentioned before
by other legal means.

Regarding the anti-corruption measures taken by the Ministry of
Health Of Ukraine, according to the journalist’s investigations from the
24" Channel, after the reform of health-care started, the companies
through which MHU made corrupt agreements, remained, but now they
take place on a regional level. It should be mentioned that communal and
public procurements happen on different rules, and, accordingly, give
different results. The Ministry of Health-Care of Ukraine makes purchases
through different international organizations, which gave the state the
opportunity to minimize the corruption and save 40%. In addition, for
example, in 2018, 137 million UAH was spent to buy medicines for adult
cancer patients. If the procurement of the medicines was done by the
Ministry of Healthcare of Ukraine, the same drugs would cost 113 million
UAH. The difference between them would be 14 million UAH (more than
20%), which went into the corrupt officials pockets.

In Ukraine there are currently about 30 transnational corporations
that have more than 7,000 representatives and affiliates, which operate
mainly in food, petroleum, and tobacco manufacturing industries.
Separate TNC are taking the roles of partners of Ukrainian companies.
The fight between companies for sources of raw materials and
marketplaces results in war between States that they are representing.
During military conflicts, corruption schemes are forming, in which
governments of “interested” states take active participation. Ukraine is a
good example for this, where there are military actions taking place in
Donetsk and Luhansk regions. According to the results of a sociological
research that was requested by the public organization «Detector mediay,
and sponsored by the Embassy of Swedish Kingdom in Ukraine and was
conducted by the Kyiv International Institute of Sociology, 65% of
Ukrainians are confident that the military action on Donetsk and Luhansk
regional territory will not end soon, because this is advantageous to the
oligarchs™. This is confirmed by the corruption scandal with PC

B 65% YKpauHIIEB CUUTAET, YTO BOMHA HA BOCTOKE MPOJOJIKAETCS, [IOTOMY YTO OHA BBITOAHA BIIACTH U
oymrapxam — cononpoc. URL: http:/gordonua.com/news/war/65-ukraincev-schitayut-chto-voyna-na-vostoke-
prodolzhaetsya-potomu-chto-ona-vygodna-vlasti-i-oligarham-socopros-173890.html.
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«Ukrobronprom» and the information about which is in free access on the
Internet.

Concerning the participation in measures for overcoming corruption
from such Anti-corruption Civil Organization, it can be stated that they
have discredited themselves for the last five years. The usual practice of
civil organization against corruption is the realization of covering the
costs of many fellowship funds to organize such formal events as
seminars and conferences. A huge part of activities of organizations that
have been mentioned before is a paragraph of expenses to organize
consultations. A good example of this is the CO «Centre of Countering
Corruption», which has many materials of journalistic investigations
about using the funds of international financial help in the amount of
1.2 million dollars™.

2. The Reasons and Conditions of High Corruption Levels in Ukraine

Among the reasons and conditions of high level of corruption crimes
in Ukraine, which have been observed for the last five years, we could
name the following:

— Economic factors

A big factor of economical and corruption crimes in Ukraine is the
high rate of unemployment among Ukrainians. According to the
Employment State Service the unemployment rate in 2015 was 9.1%, in
2016 — 9.9%, and in 2017 it already was 10.1%™. This trend also
remained in 2018. Due to the long-term slowdown of production that is
occurring in many different industries, the amount of people who are only
counted in production, but in practice are they are in unpaid vacations is
increasing. The last ones are in fact «temporarily» unemployed — the
reserve of actual unemployment. The situation with a public joint-stock
company “Sumy Machine-Building Scientific Production Association” is
a representative example of this, which has always been one of the most
powerful manufacturers of oil, gas, atomic and chemical equipment.
Nowadays there are only 200 people left at the giant plant (the rest are
forcible-voluntarily fired), who work for their “bare enthusiasm”, which
basically means working without salary and the illusory perspectives of its

" Bepxommii Cyn craB ma Oik gemyrara y cmpasi LIIIK mpo rpamrosi rpomr. url:

https://www.pravda.com.ua/news/2018/05/21/7180899/
!> Pigenp 6espobirts B Yipaini. URL: https:/www2.deloitte.com/ua/uk/footerlinks/newsroom/deloitte-
research/social-progress-index.html (nara 3Bepuenns: 01.09.2018).
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payment. The debts of factory workers who became imprisoned in this
situation are -— for nine month.

— Political factors

They are connected with the implementation of unconsidered state
policy in the economic field, slowing down economic reforms, and the
imperfection of legal framework against economic crimes and other big
flaws in regulating economic relations, in particular the occurrence of
gaps and collisions in its individual provisions. A vivid demonstration of
this is the total lack of regulation in the Bitcoin market — which is an off-
state payment system and at the same time, a settlement unit in the
network, which assures the safety of its functioning and the protection of
the system using cryptographic methods. The lack of a consolidated
position about regulating the Bitcoin market in Ukraine and also the
artificial delay in approving relevant normative-legal acts has resulted in
using this crypto-currency in economic cybercrimes and corruption
schemes™.

Also, the lack of proper regulation in public relations in the field of
privatization should also be mentioned. In Ukraine there are more than
4000 working economic entities that are owned by the state. In 2015, The
Cabinet of Ministers of Ukraine approved the list of state-owned entities
that must be privatized, which included more than 300 of such state-
owned entities. Worldwide practice is well-aware of positive examples of
privatization in such countries as The United Kingdom of Great Britain,
Canada, Mexico and Poland, but their process of privatization was rather
gradual, unlike Ukraine where the government was forced to sell
businesses at a dumping price of 0.68 billion US dollars for
300 businesses in a short period of time. Military actions on the occupied
territories of Donetsk and Luhansk also play a role here, as well as the
economic crisis, which is resulted in the need to seek additional resources
of income to the state budget'’. Thus, the lack of proper regulation of the
public relation in the field of privatizations could be considered a separate
organizational and managerial determinant of economic crimes in
Ukraine.

1° fOpraesa K.B. CyuacHi TeHmeHmii exoHOMiuHOi 3m04mHHOCTI B YKpaini. BicHHK KpuMiHOTOTigHOT
acomiamii Ykpainu. 2018. Ne 2 (19). C. 115.

" Iem’simenko JI. TlpuBaTmsaiis CTpaTeriyHmX MiANPHEMCTB: miap-Xin unm peanbhi imsectmmii. URL:
http://nbuviap.gov.ua/index.php?option=com_content&view=article &id=1970:privatizatsiya-strategichnikh-
pidpriemstv-2&catid=157&Itemid=499 (nata 3Bepuenss: 01.09.2018).
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— Organizational and managerial factors:

Ukraine has lost 70 billion dollars in budget revenues due to
ineffective governance and insufficient rule and the supremacy of law.
This is proved by the results of the research conducted by the Centre of
Economic strategy. This amount is higher than the entire Ukrainian
external debt.

In Ukraine, instead of continuous improvement and systematic
activity in law-enforcement agencies based on the accumulated
experience, there are constant rearrangements in the government and the
rotation of personnel. Moreover, the current situation requires: a proper
coordination of law-enforcement and other state agencies to counter
organized crime and corruption; an actual inclusion of an analytic system
into the activity of «anti-corruption» agencies with an analytic
component, namely, an analytic secret service of investigating
criminological processes; the elimination of special forces with
duplication of functions of other operational forces and even separate
statements, otherwise it is a waste of the state recourses and the lack of
specific responsibility of state agencies for these fields of the state
activity; the concentration of special departments’ efforts on liquidation of
certain organized criminal groups, their leaders and corruptive
accomplices in the state authorities, which essentially affects on the state
economy and state institution activity by their criminal actions; urgent
review of the structure and forms of statistic reports.

There is a problem with the consideration of criminal proceedings in
court and with the procedure with selecting the judges. A big scope of
cases along with the lack of quantity of judges results in significant
amount of work on one judge and does not allow a continuous trial with
the investigations of criminal proceedings that are being investigated by
the NABU detectives. We can assume that one of these reasons could be
excessive attention from the mass media to resonance investigations as
well as the pressure from the politics side.

— Normative-legal factors:

The disadvantages of legal regulations of the economics, which
contribute to the growth of corruption-related crimes, are: the presence of
gaps in legal regulation; the inconsistency of normative-legal acts from
with the socioeconomic decisions and the constant delay of legal
regulations from the laws of regulations of economical progress; the
collision of law regulations; low quality of law regulations and their
inefficiency; the lack of realization mechanisms of law regulations and
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etc. Draft laws are often not publicly debated, or there is no time for their
discussion. The process of approving some draft laws takes years. A good
example of legal incontinency, unpredictability of social consequences,
which leads to reduction of Ukraine’s image on the international scene, is
the cancellation of criminal responsibility for illegal enrichment. The law
of Ukraine «On the State Bureau of Investigations» still has numerous
gaps and collisions, which I have already mentioned in my works™. In
particular, the question of realization the mechanism of bringing the SBI
workers to disciplinary responsibility, since the Disciplinary Commission
has not been created yet, three members of which were elected in May of
2018 by the Council of Civil Control at SBI. According to the director of
SBI, R. Truba, there is a norm that does not allow him to approve the
composition of the disciplinary commission. One of the progressive
novels of the law on SBI is connected with the approval of the SBI
director’s decisions with his deputies; however, it does not include a
mechanism for the implementation of these powers by the deputies, etc.™.

— Scientific factor:

Involving science in the implementation of reforms would allow to
increase the quality of the reformative measures and their legal support,
but it would also be a real indicator of how serious the intentions to
conduct reforms and whether these reforms will be implemented on the
principles of democracy.

— Socio-psychological factors:

It is possible to note about prevailing anxiety and stressful behaviors
in spiritual field of society due to the lack of clear identification in the
normative-legal acts and the misunderstanding of military actions on the
occupied territories of Ukraine by the civilians. There are reasons to
confirm the independent functioning of some social domains (politics,
economics, and etc.) from the moral motivation of some individuals. Over
the last five years, complex changes have occurred in the system of moral
values and ideals that can be characterized as a moral crisis.

The property division of society is clearly seen. The welfare of a
large part of the population forced to solve the problems of their own
survival under the conditions of occupation, in particular the residents of

18 Bycon O.10. FOpumuuni komisii 3akony Yipainu «IIpo JlepxkasHe Gropo posciixysanby. The Journal of
Eastern European Law. XypHan cximHoeBpomeichbkoro mpapa. EJeKTpOHHE HayKOBO-TIPAKTHYHE BHIAHHS.
2016. Ne 28. C. 4-12.

1 Hupextop IBP Poman Tpy6a npo meprri pe3ynbtaTth, B3aemoiro 3 ['TIY Ta npoGiemu 3i CTBOpEHHSIM
Jucuunmiinapoi komicii. Cyne6Ho-topunudeckas razera. Ne 2 -5 (471-474). 2019. 14 ¢es.
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Donetsk and Luhansk regions of Ukraine has sharply decreased. An
appropriate reaction occurs to the market inability to smooth the income
differentiation, which motivates them to find a way out of this situation by
obtaining additional shadow revenue in the fields of economic activity
and fast enrichment. The statistic shows that more than 8 million
Ukrainians travel abroad to earn money. A low-level of economic
awareness, distrust in the government contributes to this; such opinions
are very common between those who commit crimes. This state of mind
lowers the people’s attention to crimes, committed in the field of
economic activity, which also forms the society’s negative opinion on
committing such crimes to a less extent.

CONCLUSIONS

1. The progress made in overcoming corruption in Ukraine in the
recent years has been mainly provided by the reforms that started in 2014.

2. A sustainable intergrowth of big business and the state authorities
can be observed. The Verkhovna Rada of Ukraine is currently at the top
of the corruption institution ratings according to entrepreneurs in Ukraine
(In 2015 such institutions were law-enforcement agencies and medical
establishments).

3. The quota principle of the formation of tender commissions was
not effective. During the formation of state anti-corruption agencies a
tendency for pre-determined candidates to be elected on the positions of
the directors of such administrations could be observed.

4. Ukraine, in its fight against corruption is still losing to
transnational corporations in their influence on different fields of society
development. This is why corruption can not be minimized in the society,
because corporations do not get any benefits from stopping it, it is quite
the opposite — corruption is the nourishing soil for their activity of
enrichment, which is not always legal.

5. The results of the scientific research on preventing corruption
conducted by national scientists do not find a proper implementation of
the legislation and practice of the administrative activity of the state
authorities.

6. The lack of positive progress in the fight against corruption lies in
the fact that those who are fighting against it, are in fact, corrupted
themselves. It also should be noted that some civil anti-corruption
organizations are corrupt as well.
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7. There is an extremely negative perception about the measures
taken by the Government of Ukraine to prevent corruption among
Ukrainians. Instead of stopping a non-constructive public confrontation
between two law-enforcement agencies of Ukraine, Ukraine became a
witness of the conflict getting more complicated. The pressure on the
activists and the journalists has not been stopped. A good example of this
trend is the murder of Kateryna Gandziuk.

8. As a result of a conducted analysis, the main factor in the lack of
progress against preventing corruption in Ukraine is the clearly-visible
political dependence of all anti-corruption agencies. The fact of the lack
of progress in the field of preventing corruption is explained by low
morality and the lack of proper professional qualities of people that
govern the state anti-corruption agencies. The Verkhovna Rada and the
Cabinet of Ministers of Ukraine should be directly responsible for the
failure of anti-corruption reforms.

9. The solution to the problems mentioned above requires legislative
and executive branches of the state of authorities to take serious
extraordinary measures to make law and order in the economics, and first
of all, to strengthen control, financial and the states functions. Developing
the state politics in the sphere of countering organized corruption crimes
requires systematic scientific and practical analysis of all the activity
fields and taking coordinated measures of all state agencies and the civil
society.

10. Considering: the critical importance of strengthening the
overcoming the most dangerous organized forms of corruption and
transnational crime; the need for control under the subjects on their
observing the anti-corruption legislation while conducting actions against
corruption, the need to summarize and evaluate the results of their actions;
the fact that the fulfillment of the corresponding tasks is entrusted to a
number of law-enforcement and other state agencies that belong to
different administrations and each conduct their functions and have their
own tasks; to organize cooperation for the purpose of state agencies to
successfully achieve a joint goal,

I think that it is necessary to create a Coordinating Committee for
preventing organized corruption and transnational crime, giving it the
broadest possibilities with subordination and the accountability to the
President of Ukraine.
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SUMMARY

In 2015-2016, several specialized anti-corruption agencies were
created — the National Anti-Corruption Bureau of Ukraine (NABU) and
the Specialized Anti-Corruption Prosecutor’s Office (SAP) — as an
independent structural unit in the structure of the General Prosecutor’s
Office, as well as the State Bureau of Investigations (SBI) and the
National Agency for the Prevention of Corruption (NAPC), and others.

The creation, staff and the first steps to new institutions took place in
a harsh political struggle and active opposition from the representatives of
the political elite, law enforcement agencies and the judiciary, who were
interested in maintaining the status quo. As practice shows, the activity of
newly-formed agencies does not comply with the public request. This is
due to functional weaknesses of the specialized anti-corruption
institutions and the failure to reform the judiciary system, and, as a result,
in a number of cases the direct opposition of the judges®.

The main factor in the lack of progress against preventing corruption
in Ukraine is the clearly-visible political dependence of all anti-corruption
agencies. The fact of the lack of progress in the field of preventing
corruption is explained by low morality and the lack of proper
professional qualities of people that govern the state anti-corruption
agencies. The Verkhovna Rada and the Cabinet of Ministers of Ukraine
should be directly responsible for the failure of anti-corruption reforms.

Considering the critical importance of strengthening the preventing
the most dangerous organized forms of corruption and transnational
crime; the need for control under the subjects for their observing the anti-
corruption legislation while conducting actions against corruption, the
need to summarize and evaluate the results of their actions; the fact that
the fulfillment of the corresponding tasks is entrusted to a number of law-
enforcement and other state agencies that belong to different
administrations and each conduct their functions and have their own tasks;
to organize cooperation for the purpose of state agencies to successfully
achieve a joint goal, it is suggested creating a Coordinating Committee for
preventing organized corruption and transnational crime, giving it the
broadest possibilities with subordination and the accountability to the
President of Ukraine.
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THE HUMAN RIGHT TO PROFESSIONAL LEGAL ASSISTANCE
IN UKRAINE: CONCEPT AND LEGAL NATURE

Dzhuska A. V.

INTRODUCTION

Recognition of any state democratic, social and legal is impossible
without creating an effective system of protection of fundamental human
rights and freedoms in it. A special place in this system is the right to
professional legal assistance.

The topicality of the research of human right to professional legal
assistance in Ukraine is especially reinforced by the constitutional and
legal reform which was introduced in 2016 in the area of justice. In
accordance with the amendments to the Constitution of Ukraine, everyone
has the right to professional legal assistance. In cases provided for by law,
this assistance is provided free of charge. Everyone is free in choosing a
defender of one’s rights (Article 59). Article 131° of the Constitution of
Ukraine states that an attorney provides professional legal assistance in
Ukraine. Independence of the attorney is guaranteed. The principles of the
organization and activity of the advocacy and practice of law in Ukraine
are determined by law. The attorney exclusively represents the other
person in court, as well as protection from criminal charges. In addition,
the law may specify exceptions for representation in a court in labor
disputes, disputes concerning the protection of social rights, elections and
referendums, minor disputes, as well as in relation to the representation of
minors or infants and persons recognized as incapacitated by the court or
whose capacity is limited".

First of all, ensuring the right to professional legal assistance is not
only the constitutional and legal obligation of the state, but also the
observance of international legal obligations undertaken by Ukraine in
accordance with the provisions of the United Nations Universal
Declaration of Human Rights (1948), the International Covenant on Civil
and Political Rights (1966) as the basic documents containing universal

! Komcrurymis Vipaimm Binm 28.06.1996 p. Ne 254x/96-BP. URL: http://zakon5.rada.gov.ua/
laws/show/254%D0%BA/96-%D0%B2%D1%80.
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standards of human rights, as well as the Convention for the Protection of
Human Rights and Fundamental Freedoms (1950) is a basic document of
a regional nature (its effect extends to the member states of the Council
Europe).

In addition to the Constitution as the Basic Law and international
treaties in the field of human rights, the issue of ensuring the right to
professional legal assistance is regulated by decisions of the
Constitutional Court of Ukraine, the European Court of Human Rights, as
well as other normative legal acts (codes, laws, by-laws, in particular,
procedural codes, the Laws of Ukraine “On the Bar and Practice of Law”
of July 5, 2012, No. 5076-VI, “On the Judiciary and the Status of judges”
of June 2, 2016, No. 1402-VIII, “On the Notary” of September 2, 1993,
No. 3425-XII, “On Free Legal Aid” of June 2, 2011, No. 3460-VI, etc.).

It should be noted that, unfortunately, at the legislative level the
definition of the concept of the right to professional legal assistance is not
defined, which increases the relevance of the chosen subject and
necessitates the doctrinal interpretation of this concept.

1. Definition of the concept
“human right to professional legal assistance”

Researching the decisions of the Constitutional Court of Ukraine we
have found that they contain only provisions regarding the right to legal
assistance. Thus, in the decision of the Constitutional Court of Ukraine
(case about the right to legal assistance) of September 30, 2009,
No. 23-rp/2009, it was specified that the right to legal assistance is a
guaranteed possibility of every person to receive such assistance in the
amount and in the forms determined it, regardless of the nature of the
legal relationship of a person with other subjects of law®. And in the
decision of the Constitutional Court of Ukraine (case about the right to
choose a lawyer) of November 16, 2000, No. 13-rp/2000 it is stated that
the right to legal assistance is the possibility of an individual to receive
legal services guaranteed by the Constitution of Ukraine®.

? Pimenust Koncruryuiitnoro Cyay Vkpainn y crpasi 3a KOHCTUTYIIHEM 3BEpPHEHHSM IPOMasHHHA
Tlonosans Iropst BomoguMuposuua o0 odiriitHoro TiiymMadeHHs mooxenb ctarti 59 Koncrutynii Ykpaiau
(cipaBa mpo mpaBo Ha mpaBoBy pomnomory) Bim 30.09.2009 p. Ne 23-pn/2009. O¢iyitinuii sichux Yxpainu.
2009. Ne 79. Cr. 62.

® Pimenus Koncruryuiitnoro Cyay Ykpainnm y crnpaBi 3a KOHCTHTYIIHHHM 3BEPHEHHSIM TPOMaISHHHA
ConnaroBa ['ennanis IBaHOBMYA m00 odiniiiHOro TiryMadeHHs nojoxeHb crarti 59 Koncrurynii Ykpainu,
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The Explanatory note of January 26, 2016, to the Draft Law of
Ukraine “On Amendments to the Constitution of Ukraine (Regarding
Justice)” of November 25, 2015, No. 3524 states that the right to
professional legal assistance is guaranteed by the Basic Law of the State
the person’s ability to receive high-quality legal services that can only be
provided by a professional attorney who has undergone special training
and not by another person. At the same time, the proposed formula does
not deny the right to legal assistance in general, including the free
assistance, which can be provided by another (except for professional
attorneys) lawyers. However, emphasis is placed on the assurance
received by the person of professional assistance”.

In general, the right to professional legal assistance can be interpreted
objectively and subjectively:

— In an objective sense, it is a set of legal norms regulating relations
on the provision of professional legal assistance;

— in a subjective sense, it is the person’s ability to provide or receive
professional legal assistance in order to ensure the rights, freedoms and
legitimate interests of the person in need of such assistance is guaranteed
by the Constitution of Ukraine and other normative-legal acts’.

The content of the subjective right of a person to professional legal
assistance can be expressed through the following powers: 1) the ability to
personally take actions aimed at the implementation of the relevant right
(right to own actions), including access to power subjects (international,
national) for protection (compulsory security) one’s rights; 2) the
possibility to abstain from committing certain actions for the realizing
one’s rights; 3) the ability to demand from other persons proper conduct
(the right to other actions or legal proceedings), including for the purpose
of enforcing the implementation of the corresponding rights; 4) the
possibility to apply to socially obligated persons for the provision of

crarti 44 KpumiHaneHO-TIpollecyabHOTO KojAekCy Ykpainu, crareii 268, 271 Kopekcy VYkpainum npo
a/JIMIHICTpAaTHBHI NPaBONOPYIIEHHS (CrpaBa NpO MpPaBO BUIBHOTO BHOOPY 3axucHuKa) Bix 16.11.2000 p.
Ne 13-pn/2000. Oghiyitinuii gicnux Yrpainu. 2000. Ne 47. Ct. 109.

Toacuweanvna 3anucka 6i0 26.01.2016 p. oo mpoekty 3akoHy YKpaiHH NpO BHECEHHS 3MiH IO
Koncrurynii Ykpainu (momo mpaBocymas) Bim 25.11.2015 p. Ne3524. URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webproc4_1?pf3511=57209.

> Jlutouenko JI. A., Uyiiko O. B. [IoHsTTS “IpaBo Ha MPaBOBY JOIOMOrY” Ta “IpaBoBa IOMOMOTra” y
KOHTEKCTi ~ KOHCTHUTYIIHHOTO Ta  IMBIIBHO-TIPOIECYaTbHOTO  3aKOHONABCTBA.  Haykoguil  GiCHUK
Jninponemposcvkozco deporcasrnozo ynisepcumemy enympiwinix cnpas. 2011. Ne 4. C. 159-160.
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certain material and other goods for the satisfaction of spiritual and social
needs®.

In our opinion, the human right to professional legal assistance can
be considered: 1) firstly, as a separate constitutional right (Article 59 of
the Constitution of Ukraine), which can not be limited (second part of the
Article 64 of the Constitution of Ukraine), and secondly, as a
constitutional guarantee for the implementation, protection of other
constitutional human rights and freedoms guaranteed by Articles 29, 40-
56, 61, 63 of the Constitution of Ukraine, and thirdly, as a derivative of
the constitutional right to information (Article 34 of the Constitution of
Ukraine), constitutional law to judicial protection of human rights and
freedoms (part one of the Article 55 of the Constitution of Ukraine) and
the constitutional right to respect for the dignity of a person (part one of
the Article 28 of the Constitution of Ukraine); fourthly, as a mechanism
for mediating the relations between the state, society and a person, which
is realized in the most important spheres public life by providing
appropriate benefits. The peculiarity of the right to professional legal
assistance lies in the fact that it mediates relations not only between
people, but with the state as a whole; 2) as a complex-component right,
the structure of which includes: the right to apply to an attorney for
obtaining professional legal assistance for the purpose of the effective
implementation, protection of rights, freedoms and legal interests of a
person; the right to certain content and quality of received (provided)
professional legal assistance; the right to receive legal aid on a free basis
in the manner prescribed by law; the right to demand the appropriate
active and effective actions from an attorney; the right to information
about the possibility of obtaining professional legal assistance, including
free of charge; the right to receive professional legal assistance in an
accessible and comprehensible language and in a convenient form; the
right to demand protection of the violated right; 3) as the most important
element that reveals the content of such a basis of the constitutional order,
as the legal nature of the state (Article 1 of the Constitution of Ukraine).

As noted above, the human right to professional legal assistance is
derived from the right to information. The basis for the right to
professional legal assistance is the fundamental social benefits (legal

® Jcakoa B. M. TIpaBo Ha mpaBOBY JOMOMOTY: TIOHSTTS, OCOOIHBOCTI, rapaHTii: asmopeg. ouc. ... Kauo.
ropuo. Hayk. Xapxie, 2013. C. 10-11.
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information and protection of human rights, freedoms and legitimate
interests). Therefore, when realizing the right to professional legal
assistance, a person receives from an attorney the necessary legal
information for the purpose for effective protection of one’s rights,
freedoms and legitimate interests.

Also, it should be noted that the right to professional legal assistance
Is a constitutional right, since it is guaranteed by the Constitution of
Ukraine (Article 59 of Chapter II “Rights, Freedoms and Responsibilities
of a Person and a Citizen”).

2. The essence of the human right to professional legal assistance

It is necessary to disclose the essence of the concept “professional
legal assistance” when researching the legal nature of the human right to
professional legal assistance.

A key element of professional legal assistance is the concept “help”.
Help is a kind of human activity, one of the types of social interaction,
one of the forms of social assistance. It represents a type of relationship
between actors in which one subject acts in the interests of another to
achieve the result of another useful for another subject’.

The signs of “professional” and “legal”, which are added to the
concept “help”, indicate that this type of activity (assistance) is provided
by an attorney (a person of the legal profession, who has the necessary
level of professional training, is bound by the rules of professional
(lawyer) ethics, legal requirements for access to the profession and bear
responsibility for improper performance of one’s professional duty)®.

The term “legal assistance” is used in international law and in the law
of certain states which can be interpreted differently.

Thus, there is an extended interpretation of the concept of “the right
to legal assistance” within the United Nations standards. “The Basic
Principles on the Role of Lawyers” (adopted by the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders,
Havana, Cuba 27 August to 7 September 1990) contain the following
provisions: all persons are entitled to call upon the assistance of a lawyer

" Manuenxo B. 0. ¥Opuanaeckas momors (BOnpocs obieil Teopun): Monorpadust. Kpacrosipek: Cb.
denep. yu-1, 2011. C. 19, 22.
Toacuweanvna 3anucka 6i0 26.01.2016 p. oo mpoekty 3akoHy YKpaiHH NpO BHECEHHS 3MiH IO
Koncrurymii Ykpainu (oo MIPaBOCYIJIs1) BiJl 25.11.2015 p. Ne 3524, URL:
http://wl.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=57209.
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of their choice to protect and establish their rights and to defend them in
all stages of criminal proceedings (paragraph 1); governments shall ensure
the provision of sufficient funding and other resources for legal services to
the poor and, as necessary, to other disadvantaged persons. Professional
associations of lawyers shall cooperate in the organization and provision
of services, facilities and other resources (paragraph 3); advising clients as
to their legal rights and obligations, and as to the working of the legal
system in so far as it is relevant to the legal rights and obligations of the
clients (subparagraph (a) of paragraph 13); assisting clients in every
appropriate way, and taking legal action to protect their interests
(subparagraph (b) of paragraph 13); assisting clients before courts,
tribunals or administrative authorities, where appropriate (subparagraph
(c) of paragraph 13)°. Therefore, the term “legal assistance” combines
various types of legal assistance (services), both free of charge and
payable.

In accordance with the Resolution (78) 8 “On legal aid and advice”
(adopted by the Committee of Ministers of the Council of Europe on
2 March 1978 at the 284th meeting of the Ministers’ Deputies), the
concepts “legal aid” and “legal advice” have different meanings. This
document states: no one should be prevented by economic obstacles from
pursuing or defending his right before any court determining civil,
commercial, administrative, social or fiscal matters. To this end, all
persons should have a right to necessary legal aid in court proceedings.
When considering whether legal aid is necessary, account should be taken
of: a. a person’s financial resources and obligations; b. the anticipated cost
of the proceedings (paragraph 1); legal aid should provide for all the costs
necessarily incurred by the assisted person in pursuing or defending his
legal rights and in particular lawyers’ fees, costs of experts, witnesses and
translations. It is desirable that, where legal aid is granted, there should be
an exemption from any requirement for security for costs (paragraph 3);
the state should ensure that a person in an economically weak position
should be able to obtain necessary legal advice on all questions arising out

% Basic Principles on the Role of Lawyers (adopted by the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Havana, Cuba 27 August to 7 September 1990). URL:
https://www.ohchr.org/en/professionalinterest/pages/roleoflawyers.aspx
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of the matters mentioned in principle 1, which may affect his rights or
interests (paragraph 12)™.

Like the law of the Council of Europe, the issue of legal assistance in
Germany is solved by the Law on Assistance in the Payment of
Procedural Costs of 1980 and the Law on Legal Advice and
Representation of People with Low Income since 1994. Moreover, such
assistance in Germany is only the means to bear all procedural costs, both
forensic and non-judicial, including for the payment of a lawyer’s services
during the preparation of a case for trial and in court proceedings. Another
subsystem of such assistance in Germany is the legal services provided
under the relevant provisions of the German Civil Code (BGB) of 1896.
Their peculiarity is that in the event of these relations, the equality of their
parties is presumed, which is the basic principle of civil legal relations.

French legislation on the provision of legal assistance is fully in line
with the position of the United Nations in this matter. In France, legal
assistance is: 1) free legal aid; 2) assistance in facilitating access to legal
protection: a. providing individuals with general information about their
rights and responsibilities, as well as directing persons to organizations
responsible for the realization of their rights; b. assistance in the
implementation of all measures aimed at the realization of the rights of a
person or the fulfillment of legal obligations, as well as assistance in the
implementation of extrajudicial procedures; c. legal advice; d. assistance
in the compilation and conclusion of legal acts; 3) mediation of a lawyer
during detention; 4) assistance in the consideration and resolution of
criminal cases.

Legislation of Norway under the legal aid understands only free aid,
in particular: legal advice; judicial assistance; exemption from litigation
costs.

In England such assistance means different types of legal services
that are provided to individuals free of charge. In particular, they have:
legal advice; legal support; representation*.

Considering the interpretation of the concept of legal assistance in the
laws of Germany, France, Norway and England we see that a model of

1% Resolution (78) 8 “On legal aid and advice” (adopted by the Committee of Ministers of the Council of
Europe on 2 March 1978 at the 284th meeting of the Ministers’ Deputies). URL: https://www.euromed-
justice.eu/en/system/files/20090128115013 res%2878%298eCoE.pdf

1 IIpaBoBa momomora: 3apyOixkHHIA JOCBiM Ta MpOMo3uiii s Ykpaiau / aBT.-ymopsa. O. A. banuyk,
M. C. lemxoBa. Kuis: ®dakt, 2004. C. 11-13.
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legal assistance implemented in the legislation of France is the most
acceptable for Ukraine.

It should be emphasized that in Ukraine exemption from litigation
costs is a separate institution of procedural law and does not apply to legal
assistance.

It should be noted that there are different approaches (on different
grounds) in the legal literature that help characterize the notion of
professional legal assistance.

In our opinion, depending on the content and purpose of the activity
in the field of law (legal sphere), it is expedient to consider professional
legal assistance through the concept “ensuring rights” as the broadest,
since it is not limited by implementation or protection.

The professional legal assistance as an ensuring of human rights is a
system of measures aimed at the realization and protection of the rights,
freedoms and legal interests of an individual, which are implemented by
an attorney, and are aimed at achieving full legal protection. At the same
time, in the provision of law, a special place is taken in such a way as
promotion.

The main features of professional legal assistance, which characterize
it as a concept, can be divided into: a. signs of subjects; b. signs of the
object; c. structural and informative features (purpose, means, results,
interests)™.

Signs of subjects. The professional legal assistance as an activity
takes place within the framework of relations between the subject of the
receipt and the subject of provision. The subject of obtaining professional
legal assistance is primarily a person (an individual), and the subject of
provision (an attorney).

The inability of the subject to realize one’s rights, freedoms and
legitimate interests by own actions necessitates the provision of
professional legal assistance. Such assistance must arise due to the lack of
special knowledge and skills in the field of law (ignorance of the rights in
one or another life situation, legal means of their implementation, etc.),
the existence of legal and/or factual obstacles to the independent realize of
legal capacity (incapacity, age, state of health, unwillingness,
psychological unwillingness to act by yourself in the legal field, etc.).

2 Tlanuenko B. 0. FOpummdaeckas momoms (BOmpocs ofieii Teopun): Mosorpadus. Kpacuosipek: Cub.
¢enep. yu-1, 2011. C. 102.
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The interest of the person, initiative, and the appeal for help is a
prerequisite for the provision of professional legal assistance.

The professional legal assistance, as a rule, can not be provided
contrary to the will of the subject of obtaining. But there are exceptions to
the rules. For example, the legislation of Ukraine establishes a list of cases
where the participation of an attorney is mandatory (Article 52 of the
Criminal Procedural Code of Ukraine).

The subject of the provision of professional legal assistance in the
organizational and structural plan is a person acting in accordance with
the procedure established by law, and doing this type of professional
activity. The subject of the provision of professional legal assistance is an
attorney, that is, an individual who is subject to very serious professional
requirements (the presence of complete higher legal education, possession
of the state language, the presence of work experience in the field of law
of not less than two years, passing a qualifying examination, undergoing
internship (except in cases established by the Law of Ukraine “On the Bar
and Practice of Law”), the swearing an oath of an attorney of Ukraine and
obtaining a certificate on the right to practice of law)".

It is worthwhile to focus on such a concept as the qualification of a
person who provides legal assistance (in particular, it will be a question of
attorneys and other lawyers).

The qualification of the person providing legal assistance is, first of
all, the degree and type of professional education of the subject of such
assistance, the presence of one’s knowledge, skills and abilities necessary
for its implementation. In this aspect, a sign of qualification is associated
with the characteristics of the subject of the provision, which is confirmed
by official documents (on education, experience in the field of law, etc.).
Qualification is the external aspect of legal assistance, which reflects the
state of the subject of its provision. In a dynamic, meaningful plan
qualification means a measure of quality, the level of the activity oneself,
its characteristics, depending on complexity, accuracy, responsibility,
compliance with laws, requirements, rules of optimal use of means,
methods of assistance in each case™.

B Ipo aosoxamypy ma adsokamcvky Oisnvnicms: 3akon Yipainu 6id 05.07.2012 p. Ne 5076-VI.
Bimomocti BepxoBuoi Pamm Ykpaiam. 2013. Ne 27. Cm. 282; Ilanuenko B. 1O. FOpuamdeckas momorms
(Bompocs! o61eit Teopun): Mmonorpadusi. Kpacuospek: Cub. deaep. yu-1, 2011. C. 103-104.

Y TManuenko B. 10. FOpuamdeckas momomib (BOIpocs! obimeii Teopun): Mouorpadus. Kpacrosipek: Cub.
tdenep. yu-1, 2011. C. 104-105.
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The qualification of legal assistance covers two aspects: the
qualification (professionalism) of the subject of provision (and in this
sense is a feature that characterizes the subject of provision) and the
quality of the assistance (this is already a sign of the activity oneself, its
structure and content). Before the actual provision of legal assistance, it is
not possible to say whether it is qualified or not. Therefore, the concept of
“legal assistance” and ‘“qualified legal assistance” relate both to the
generic and specific notion™.

In addition, legal assistance must be effective in line with
international practice. The requirement for the effectiveness of legal
assistance involves the introduction of a special term “minimum standards
for qualified legal assistance”, among which: the legal education of the
person providing the assistance; presentation of special requirements
(qualification exam, internship, etc.) to a person who provides certain
types of legal assistance; activity of providing legal assistance™.

The European Court of Human Rights has repeatedly stated the
violation of the right to protection in cases where the defender was
formally appointed, but did not effectively protect. Indicative is the
judgment of the European Court of Human Rights (Yaremenko v. Ukraine
of June 12, 2008), in which each of the two defenders representing the
applicant saw him only once and only during the interrogation, and none
of them interrogated he did not see the applicant, indicating the symbolic
nature of their services. In this case, the Court questioned the protection of
the applicant’s effective defense'’.

The professional legal assistance provided by the attorney, poorly,
without reason, can not be called qualified. And this is a serious problem,
especially when it comes to the protection of criminal prosecution.
Unfortunately, in Ukraine there are no tools that fully guarantee the
quality of attorneys’ services, especially those who provide free secondary
legal aid. The low quality of the assistance provided can be explained by
the low level of services provided by the attorneys providing free

' Manuenxo B. I0. IOpumuueckas momors (BOmpocs obuieii Teopuu): Mosorpadus. Kpacrospek: Cub.
¢enep. yu-1, 2011. C. 108.

® Menbuuuenxo P. T. KoHCTUTYIHOHHOE TIPaBO Ha IOPHIWYECKYIO TOMOINb: aBToped. awc. ... KaH.
ropua. Hayk. Bonrorpan, 2001. C. 13.

CremanoBa C. B. EdextuBHa momomora 3axumCHHKa SK CKJIaJ0Ba KOHCTHUTYIIHHOTO MpaBa Ha
npodeciiiHy mMpaBHUYY JOTMOMOTY Ta MKHAPOIHHWHA CTAaHIAPT IMpaBa Ha CTpaBeMNIuBUN cya. FOpucnpyoenyis y
opmysanni npagosoi depicasu ma epoOMAOIHCHKO20 CYCRITbCMBA: MaTepiall MiXKHAPO/. IOPHI. HAYK.-TIPaKT.
IarepHeT-KOH. (06.10.2016 p.). URL: http://legalactivity.com.ua/index.php?option=com_content&view=
article&id=1332%3A041016-20&catid=161%3A2-1016&Itemid=201&lang=ru.
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secondary legal aid, which is directly dependent on public funding.
Therefore, the state is obliged to create certain conditions for the
implementation of the human right to professional legal assistance, given
that such assistance should be real, professional and qualified. At this
time, the first steps have been taken to create such conditions. In
particular, it refers to the adopted Law of Ukraine “On the Bar and
Practice of Law” and the Lawyer’s Ethics Rules, which set up quite
serious professional requirements for the profession of attorneys. Thus,
the state fully shares the responsibility for the professionalism of the
assistance of attorneys'®.

If professional legal assistance is provided by an attorney in violation
of the rules of law (in particular, the Law of Ukraine “On the Bar and
Practice of Law”) and/or norms of professional ethics (the Lawyer’s
Ethics Rules), then such assistance may be considered unqualified.

We note the fact that the norm of the Article 59 of the Constitution of
Ukraine guarantees everyone the right to professional legal assistance, but
there is no question of qualification in it. It can be assumed that the
legislator, when replacing the concept of “legal assistance” with the term
“professional legal assistance” in the Basic Law, meant that the sign
“professional” would mean that such assistance would be provided by a
qualified person of the attorney profession.

Signs of the object. The object of professional legal assistance is a
problematic legal situation, that is, the problematic life situation of the
subject of its receipt, which has a legal character. In this case, under the
problematic legal situation is understood complex life circumstances
(conflict or state in the relations of people threatening the conflict), on the
outside (dispute, divergence of interests, rivalry of thoughts and
intentions, which requires the legal solution)®®.

The problematic legal situation as an object of professional legal
assistance is characterized by the fact that:

— this is the life situation of a person which exists as objective (in
quantitative terms, the totality of social, first of all, legal, relations, factors
and circumstances), as well as that which exists in one’s consciousness;

8 Cremamosa C. B. EdexrnBHa 0moMora 3aXHCHHKA SK CKIag0Ba KOHCTHTYIIHHOTO mHpaBa Ha
npodeciliHy mpaBHUYY JOMIOMOTY Ta MDKHAPOIHHWIA CTaHIAPT MpaBa Ha CIpaBelIuBuil cya. FOpucnpyoenyis y
Gopmysanni npagosoi depicasu ma epoMAOIHCHKO20 CYCRilbCcmMEa: MaTepialan MiKHAPOJ. IOPU. HAyK.-TIPaKT.
InTepHeT-KOH(. (06.10.2016 p.). URL.: http://legalactivity.com.ua/index.php?option=com_content&view=
article&id=1332%3A041016-20&catid=161%3A2-1016&Itemid=201&lang=ru.

19 Anexcees C. C. Bocxoxnenue k npay. [Toucku u perenns. Mocksa: Hopma, 2001. C. 256-259.
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— the situation hinders the use of legal possibilities (rights, freedoms,
legitimate interests), making it difficult to realize the various interests of
the person receiving professional legal assistance;

— the legal nature of the life situation is conditioned by the presence
of real or predictable social ties in the field of legal regulation and the
necessity of its solution by means of a legal nature;

— the problematic nature of the legal situation is caused by the
inability of the person to transform it (to resolve it) through the
independent realize of the rights, freedoms and legitimate interests which
are due to it

Structural and content signs. Professional legal assistance is a
promotion that is carried out in the interests of another person. Like all
other social needs of a person, the need for such assistance arises when its
satisfaction is a means of realizing a particular interest*. The realization
of the interests of another person is the main process in respect of which
professional legal assistance has an “auxiliary” character, the course of
which it facilitates, supports. Specific for such assistance is that the
realization of interests takes place in the legal field, in public relations,
which constitute the subject of legal regulation (in the problematic legal
situation)®.

The important feature of professional legal assistance as a form of
assistance is the priority of the rights, freedoms and legitimate interests of
a person receiving such assistance to meet one’s individual interests®.
Note that in the first part of the Article 28 of the Law of Ukraine “On the
Bar and Practice of Law” it is indicated that “an attorney, attorney bureau
or attorney company shall not enter into the contract on provision of legal
services in the event of conflict of interest”*".

The professional legal assistance is the purposeful activity. The main
objectives of professional legal assistance include: ensuring the rights,
freedoms and legitimate interests of the individual, achieving maximum

 Targenxo B. FO. FOpummaeckas moMonts (Bompock! oimeii Teopun): Mororpadus. Kpacrospek: Cr.
¢enep. yu-1, 2011. C. 111-112.
Muxaitnosckass U. b., Ky3pmunckas E. @., MazaeB 0. H. IOpuanueckas momoiib HaceleHHIO:
MOTPeOHOCTH ¥ BO3MOKkHOCTH. Mocksa. 1995. C. 8.
%2 Tlanuenko B. 0. FOpummdaeckas momomis (BOmpocs o6ieii Teopun): Mosorpadus. Kpacrosipek: Cub.
¢benep. yu-1, 2011. C. 115.
ITanuyenko B. 1O. IOpunndeckas momors (BOompockl obieit Teopun): mororpadus. Kpacaosipck: Cuo.
¢denep. yu-1, 2011. C. 122.
* Ilpo aosoxkamypy ma adsokamcvky Oisuvnicms: 3akon Yipainu 6id 05.07.2012 p. Ne 5076-VI.
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degree of one’s security; provision of a favorable human life; creating a
person with legal means favorable conditions for the protection of one’s
subjective rights; protection of human rights, etc. Undoubtedly,
professional legal assistance, acting as a legal guarantee of the rights and
freedoms, is an important element of the mechanism of ensuring the rights
and freedoms of individual and citizen and in the system with other legal
means working to achieve their full realization®.

The main objective of professional legal assistance is to maximize
the full realization of the rights, freedoms and legitimate interests of the
subjects interested in it by transforming (overcoming or preventing) a
specific problematic legal situation®.

At the same time, it should be noted that the provision of paid
professional legal assistance (on a contractual basis) does not guarantee
the receipt of a positive result in the case in favour of the client.
Therefore, paid professional legal assistance has a risk (aleatory)
character.

The content of professional legal assistance consists of actions using
the means of a legal nature, which are carried out by the subject of such
assistance (attorney), on the grounds and in a manner not prohibited by
the Constitution and laws of Ukraine. If such assistance is out of the law,
then it can not be granted. This content of assistance gives it the property
of “legality”, the legal nature, which consists in the predominant use of
legal means to achieve goals, the establishment, change and termination
of legal relations, that is, to obtain a legal result®”. Such assistance can be:
provision of legal information, consultations and legal clarifications,
statements, complaints, procedural and other documents of a legal nature,
representation of the interests of a person in courts, other state bodies,
local self-government bodies, other persons, provision protecting a person
from prosecution, providing a person with assistance in securing access to
secondary legal assistance and mediation®®. In addition, the commission of
actions (services) that constitute professional legal assistance may have

% Ylanuenxo B. 0. IOpunnueckas momonis (Bompocsl odmiei Teopun): MmoHorpadus. Kpacnosipck: Cuo.
tdenep. yu-1, 2011. C. 125.

IMangenko B. FO. IOpuaudeckast momorrs (Bonmpockl odrei Teopun): MoHorpadus. Kpacnosipck: Cuo.
tdenep. yu-1, 2011. C. 127; Augpycie B. I'. CniBBigHOIICHHS 3a0€3M€YeHHS aJBOKATyPOIO MpaBa Ha 3aXHCT 3
HaJaHHSIM MPaBOBOi JomoMoru. broaemenv Minicmepcmea ocmuyii' Yepainu. 2006. Ne 12 (62). C. 130.

2 Wamuuckuit A. D. OCHOBBI IPO(ECCHOHANBHOM esTETbHOCTH 0PHCTA. BBEICHNE B CIELHATLHOCTD.
Cwmounenck: M3n-Bo Cmou. yH-Ta, 1995. C. 14-15.
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the meaning of a legal fact (events, actions, state) that generates, modifies
or terminates a specific legal relationship. For example, after having filed
a lawsuit with an attorney and lodging it with a court (a legal fact), the
person acquires the status of participant in the trial (there are certain legal
consequences, there is a legal relationship). Otherwise, for example, legal
information or counseling carried out by a lawyer does not cause legal
consequences when the received legal information remains only in the
consciousness of the person which receives professional legal assistance.

The professional legal assistance (as well as any activity) has two
sides: external (objective) — external actions of the subject of assistance,
aimed at transforming (overcoming) the problematic legal situation, and
internal (subjective) — mental activity of the subject of the assistance (this
consideration goes beyond the scope of this research).

The subject of provision of professional legal assistance while doing
certain acts for the interests of the recipient of the assistance uses legal
means (means of demeanours and means of doing (technologies)) through
which the interests of the subjects of law are met, socially useful goals are
achieved. Since professional legal assistance is an action taken by the
subject of provision in the interest of the subject of receiving the
assistance, then it (professional legal assistance) is a mean of doing.

It should be noted that legal means used in the provision of
professional legal assistance include legal advice and counseling. The
subject provides professional assistance to the subject of obtaining legal
assistance to choose the best, most optimal legal mean from all the
existing volume of such means that is necessary in a particular life
situation.

Thus, taking into account the foregoing, we conclude that
professional legal assistance should be understood as the activity carried
out by an attorney (on a paid or non-paid basis), which pursues the sole
purpose of effectively implementing the rights, freedoms and legitimate
interests of a person.

The provision of professional legal assistance must comply with
certain principles, among which a special place is: the rule of law (in
accordance with the Article 8 of the Constitution of Ukraine in Ukraine,
the principle of the rule of law is recognized and in force, in which the
norms of the Constitution are rules of direct action and appeal to the court
to protect constitutional rights and freedoms of a person and a citizen are
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guaranteed directly on the basis of the Constitution of Ukraine. The
provision of the right to professional legal assistance stipulated by the
Article 59 of the Constitution of Ukraine is the responsibility of the state
depending on the fixing of the relevant mechanisms for the
implementation of this right in laws or other normative legal acts of
Ukraine); legality (the provision of professional legal assistance in
Ukraine is possible only on the principles stipulated by the Constitution,
other normative legal acts of Ukraine, the international treaties in force,
the consent to which the Verkhovna Rada of Ukraine has obligated)®;
independence (any external influence, pressure or interference in the
process of rendering professional legal assistance, in particular from the
state and local authorities, their officials, political parties, as well as the
influence of the individual interests of the subject of such assistance is
prohibited)®; preventive (professional legal assistance promotes the
legitimate exercise of one’s rights and freedoms, as well as aims to
prevent possible violations or illegal restrictions of human rights and
freedoms)®; the inadmissibility of a conflict of interests (no conflict
between the personal interests of the subject of the provision of
professional legal assistance and one’s professional rights and
obligations); confidentiality (limited access of a certain circle of persons
to information defined by law, or is personal data about an individual
protected by the legislation on protection of personal data)®; quality (the
state, guaranteeing everyone the right to professional legal assistance,
establishes appropriate professional and other criteria for the entities that
are entitled/obliged to provide this assistance, thus sharing the
responsibility for the quality of such assistance), etc.®.
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3. The human right to professional legal assistance
as part of the right to a fair trial and accessible justice

The human right to professional legal assistance should be considered
as part of the right to a fair trial and accessible justice, which in turn is an
important aspect of the practical implementation of the rule of law*”.

The right to a fair trial is enshrined in first paragraph of the Article 6
of the Convention for the Protection of Human Rights and Fundamental
Freedoms (1950), which states that “in the determination of his civil rights
and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the
trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of
the private life of the parties so require, or to the extent strictly necessary
in the opinion of the court in special circumstances where publicity would
prejudice the interests of justice”. Besides, the Article 6, paragraph 3 (c)
of this Convention contains provisions that “everyone charged with a
criminal offence has the right to defend himself in person or through legal
assistance of his own choosing or, if he has not sufficient means to pay for
legal assistance, to be given it free when the interests of justice so
require”™.

Article 10 of the Law of Ukraine “On the Judiciary and the Status of
judges” of June 2, 2016, No. 1402-VIII, entitled “Professional Legal
Assistance in the Realization of the Right to a Fair Court”, duplicates the
provisions of the Constitution of Ukraine regarding the right of a person
to professional legal assistance®.

The concept of a fair trial contains criteria for assessing, first of all,
the procedures for judicial review, that is, procedural justice. Any social
institution, including the right, can not be fair without ensuring its
availability, or the opportunity to take advantage of it, because the idea of

¥ Tomben 1., Xappuc 1., 3Baak JI. EBpomeiickas KOHBEHIMS O TpaBax d4eloBeka W EBpomerickas
couyasbHas XapTHsi: IPaBo U npaktuka. Mocksa: MHUMII, 1998. C. 279.

% Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 4.X1.1950) as
amended by Protocols Nos. 11 and 14, supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16. URL:
https://www.echr.coe.int/Documents/Convention_ENG.pdf
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free and equal distribution of social benefits is violated®’. The scientists
admit that the driving force for the formation of the “access to justice”
movement was the problems associated with the implementation of the
right to legal assistance, namely, the inability to receive it by poor
people®®,

Ukrainian researcher V. Isakova notes that “the very existence in the
legal system of rights raises the question of the possibility of their forced
implementation, and in the event that a person does not have the
possibility of free access to the instruments of such coercion, logic
requires that a mechanism for legal assistance be created. Legal assistance
in this case is one of the elements that can ensure the enforcement of
rights, although, of course, not the only one. The right to legal assistance
Is @ matter of such paramount importance that all other rights relating to a
fair trial may be waived of any value if this right is not respected”.
Without the existence of a court, human rights and freedoms can not be
adequately protected in the event that another person is threatened with
subjective rights and freedoms. The basis of the modern concept of just or
proper justice naturally forms the principle of free access to justice™.

Also, the right to professional legal assistance is an important
element of the accessibility of justice, which is a necessary sign of the
legal state. In this aspect V. Isakova said that “both judges, practicing
lawyers and smart people are clear that in most cases ... people without a
lawyer do not receive the same justice in quality as others and
successfully removed from real access to the judicial system”*.

O. Ovcharenko considered the accessibility of justice as a principle of
organization and activity of the judiciary, the essence of which is the
absence of factual and legal obstacles to appealing to the court for the
protection of one’s rights. The content of justice is disclosed through a set
of its elements: 1) legal (institutional and procedural): the territorial
proximity of the court; openness of information about it; universal
jurisdiction of the court; its competence; stability of the judicial system;

¥ Opuapenxo O. M. JlocTymHiCTh IPaBOCY//A Ta rapaHTii foro peanisamii: Monorpadis. Xapkis: [Ipaso,
2008. C. 23.
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91



2) social: the need of citizens in resolving legal conflicts that arise in
society; the level of development of the legal consciousness of society as
a whole and individual citizens, which consists in legal awareness of the
population and in the trust of citizens in court; the level of justice of the
carriers of the judiciary (judges); 3) economic: the state’s expenditure on
the financing of the judiciary; expenses of the parties and other
participants of the case, provided by procedural legislation; expenses of
the state on providing access to the court of the poorest sections of the
population®.

Thus, the right to professional legal assistance is one aspect of access
to justice and the right to a fair trial.

Taking into account the foregoing, one can conclude that the human
right to professional legal assistance is guaranteed by the Constitution of
Ukraine, other normative legal acts, the opportunity of the individual to
receive (on a paid or free basis) assistance from an attorney, consisting of
solving a problem legal situation in order to effectively provision one’s
rights, freedoms and legitimate interests.

Specific features of professional legal assistance are:

1) is a kind of professional activity carried out by an advocate;

2) provides for legal content in actions (services), in particular,
provision of legal information and consultations, preparation of
documents of a legal nature, representation of another person in a court,
protection of the person from the criminal prosecution, etc., that may be
relevant to a legal fact that generates, changes or terminates specific legal
relationship;

3) may be provided on a paid or free basis;

4) is risky if it is provided on a paid basis (on a contractual basis)
because the provision of professional legal assistance does not guarantee
the receipt of a positive result in the case in favour of the client;

5) conforms to the principles of the rule of law, legality,
independence, preventive, inadmissibility of a conflict of interests,
confidentiality, quality, etc.

The human right to professional legal assistance, firstly, is the
fundamental, inalienable right of everyone, which is a set of legal
possibilities of an individual as a participant in legal relations, in order to

* Opuapenxo O. M. JIocTymHiCTb MpaBOCY/IS Ta TapaHTii #oro peamisariii: mororpadis. Xapkis: ITpago,
2008. C. 13, 74.
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achieve the set legal goals, and secondly, it serves as a key constitutional
guarantee for provision of other human rights (including the right to a fair
trial)*. That’s why, the human right to professional legal assistance is
considered as having a dualistic legal nature.

SUMMARY

The article deals with the concept and legal nature of the right to
professional legal assistance. In this aspect, the essence of professional
legal assistance and its special features are disclosed.

It has been established that this right, firstly, is the fundamental,
inalienable right of everyone, which is a set of legal possibilities of an
individual as a participant in legal relations, in order to achieve the set
legal goals, and secondly, it serves as a key constitutional guarantee for
the provision of other human rights (including the right to fair trial).
Particular attention is paid to the right to professional legal assistance as
one of the aspects of access to justice and the right to a fair trial.

The article focuses on the fact that the provision of the right to
professional legal assistance is not only a constitutional and legal duty of
the state, but also observance of the international legal obligations
undertaken by Ukraine in accordance with the provisions of international
agreements in the field of human rights.
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CRIMINAL LEGAL POLICY IN COUNTERACTION TO CRIMES
AGAINST OWNERSHIP AS A BASIS FOR OWNERSHIP
PROTECTION IN UKRAINE

Dorokhina Yu. A.

The issue represented in the name of the given subsection is very
urgent, but complex at the same time because criminal legal policy as for
crimes against ownership is the field of human and social life activity,
having the aim of orientation of public development by determining
general goals and approving directions of ownership protection by
criminal legal means. Unfortunately, today there are no clearly formed
concepts, structure, tasks, principles and levels of such policy in legal
doctrine of Ukraine.

Rare works of scientists dedicated to this range of problems can not
give an opportunity to obtain a holistic idea about the said legal
phenomenon. However, in view of the fact that Ukraine has undertaken to
adapt own legal system to the legal system of the European Union, this
process, in our opinion, should be started, first of all, from scientific
theoretical development of relevant legal structures and, firstly, the ones
requiring improvement within the national legal theory. It is the
abovementioned that explains relevancy and urgent necessity for the
development of doctrinal provisions of criminal legal policy as for crimes
against ownership.

We should begin with the issue that includes the concept of policy.
The words of Carl Schmitt are demonstrative in this case: “one can rarely
come across a clear definition of the political. In most cases this word is
used only in a negative way, in contrast to the concepts in such antithesis
as ... “policy and law”, and in law it is antithesis again “policy and civil
law” etc. > < In special literature there are many such descriptions of the
political, which, however, as they have no political polemical sense, can
be clear only due to practical technical interest in legal or administrative
settlement of single cases. Such definitions, meeting the need of practice,
in fact, seek only a practical means for separation of different actual
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obligations arising inside the state in its legal practice but the aim of these
definitions is not a common definition of the political as such™".

Most of researches note that the policy specificity is connected with
the ability to ensure integrity of society; agree different groups of
interests, regulate public relations effectively. Policy content can be
revealed by forming its essential features: 1) policy is a field of power
relations, relations as for power, its organization, division between
different groups of interests, determination of direction of a state activity
and its institutions; 2) policy is a way of public life organization based on
integration of various interests, their agreement on the basis of common
interest, uniting all society members; implementation and prevalence of
common interest in contrast to the needs of private individuals, groups
etc; 3) police is an activity of elite and leaders concerning management
and administration of public development processes at all levels by using
state authorities % °*.

Policy as a social phenomenon is a diverse, dynamic thing which
forms the main directions in the development of legal and other fields of
social existence and state. The formation of such directions of the
development in a legal field allows determining its main priorities, settling
law-making activity, and this way ensuring the creation of effective
mechanism of legal regulation. The above mentioned can be achieved by
forming the legal policy which is called for balance and settle the legal
life.

Legal policy is a multilevel legal institution, which includes: 1) ideas,
principles, goals, tasks that form a certain conceptual basis of the policy in
the field of law, and their absence destroys the process of building up a
system; 2) legal and political conditions developed over a certain period
of time; 3) strategies and tactics of legal development; 4) means of legal
policy.

Improvement of legal policy should lead to changes and facilitate the
development of social reality. In turn, legal science should “not only

! IImurr K. TIOHSTHE TOIHTHYECKOTO. M., 2011

? Myxaes, P. T. ITomuronorus : yue6. st cryaeHToB By3os / P. T. Myxaes. — 3-¢ U3, mepab. u oIl —
M.: IOHUTHU-TAHA, 2005.

% HoBwmii TymauHmii COBHMK yKpaincekoi mMosm: y 3 T. / Vimax. B. Slposenko, O. Komiymko. — K.:
Axomir, 1998. —T. 3. —C. 514-542., c. 514.

* onuronorus: yuebd mocoOme mis TexH. By30B / M. A. Bacumuk, WM. I1. BumnskoBa-Bunraeserkas,
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ACT, 2005.

98



comment and systematize legal phenomena and processes, but logically
“count” possibilities of improvement and transformation of legal reality,
foresee possibilities of its development™. The main aim of state legal
policy is a stable effective development of a legal system.

An important component of legal policy is counteraction to crime,
which is designed to reduce its level and ensure the state, meeting the
needs of protecting society from crime®. State policy in the field of
counteraction of crime consists of types, features of which are determined
by the tasks, subject and methods of achieving the results necessary for
society. Such types are: criminal law, criminal procedure, criminal-
executive and criminological policy’.

The concept of “criminal legal policy” is used and interpreted in a
special literature ambiguously. In legal science, there are different views
on the issue of how the concept itself should sound: “criminal policy” or
“criminal legal policy”. Most contemporary authors use the concept of
“criminal legal policy” to determine the policy related to formation of a
system of rules of substantial criminal law, determination of boundaries of
the criminal and non-criminal, problems of effectiveness of substantial
criminal law implementation, etc.” ®

The Criminal Code reflects a stable, predictable and effective
criminal policy of the state, consolidating its directions, ° formed on the
basis of grouping of objects of criminal infringement (the criterion for
such division is the generic object of crime) and determined by the level
of significance of public relations regulated by them.

P. L. Fris, V. I. Borisov distinguish directions according to the fields
of criminal law policy, distinguishing, among others, criminal legal policy
in counteraction to crimes against ownership'®. We can not absolutely
agree with the above wording, since any direction is in the field of a
certain defined group of public relations. The direction of criminal legal

® Kepnmos JI.A. Merogonorus npasa (peamer, GpyHKIuH, npodnems! dprmocodun mpasa). — M., 2000.,
c. 284.

® Bopucos B. I. Cyuacua mositnka jepkaBu y cepi GOpOTEOM 3i 3OUMHHICTIO Ta ii KPHMiHAIBHO—
npaBoBuii HanpsiM // [IpaBo Ykpaiau. — 2012, — Ne 1-2. — C. 232.

" Kopobees A. M. CoBerckas yromOBHO-IIPAaBOBas MOJMTHKA: MPOONEMbl KPUMHHATH3ALMH U
reHanu3anyu. — Bimagusocrok, 1987. — C. 46-48.

® Bopucos B.I., ®pic ILJI. E¢exruBHicT KpUMiHATHHO-PaBOBOi momiTikk / Biceuk Acoriamii
KpUMiHAJIBHOTO MpaBa Ykpainu, 2014, Ne 1(2). - C. 1-18,c. 5

° Taniii B. Bopoteba 3i 3moumHHicTIO Ha mo4atky XXI cr.— mpobnema cworoaenus / B. Tamiid //
[{opiuHuK yKpaiHChKOTO mpasa: 30. Hayk. mpaip. — 2009. — Ne 1. — C. 215-228., ¢. 217.

Bopucos B.I., ®pic II.JI. EcdexTuBHICTP KpHUMiHAIBHO-TIPAaBOBOI MOMITHKH / BicHuk Acoriamii

KpHMiHaJbHOTO TIpaBa Ykpainu, 2014, Ne 1(2). — C. 1-18, c. 5.
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policy determines its goal-oriented action. The field of policy
Implementation characterizes the very range of public relations, through
which the direction of criminal legal policy is going. Criminal legal policy
as for counteraction to crimes against ownership is the direction of
criminal legal policy, the actions of which are in the field of public
ownership relations and aimed at securing public relations, inherent in
ownership relations, from socially dangerous infringements by means of
criminal law.

The model of criminal legal policy as for counteraction to crimes
against ownership, as the basis of its doctrine, should include the
following components: the object, the subject matter, subjects, purpose,
scope, vectors and principles. Its development is determined by the
following factors: 1) today there is no single system approach to
ownership protection; 2) requirements for improving the protection of
ownership are being increased, taking into account its distribution to
separate objects of protection; 3) there is no algorithm for improving
ownership protection under the conditions of globalization and
virtualization of the world in the postmodern era.

Evaluating ownership as the highest value and, objects requiring
criminal legal protection respectively, the criminal legal policy as for
counteraction to crimes against ownership is designed to create a system
of political and legal measures aimed at securing ownership from socially
dangerous infringements. Criminal legal policy as for counteraction to
crimes against ownership should be considered as a policy whose system
of measures ensures the proper development, timely implementation and
effective exercise of norms of substantial criminal law, aimed at securing
ownership from socially dangerous infringements.

The object of the criminal legal policy as for counteraction to crimes
against ownership is the safety of those public relations from socially
dangerous infringements covered by the action of such policy. Certainly,
the scope of criminal legal policy as for counteraction to crimes against
ownership is not limited to public relations in the field of ownership. The
spectrum of such relations is much wider.

Objects of property are in a state of continuous interaction with other
objects and subjects, and such interaction is accompanied by emergence
of new forms and types of criminal infringements. Therefore, the process
of searching and obtaining new knowledge about crimes in the ownership
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field and the most effective measures to ensure the protection of
ownership by criminal law means are of great significance.

In order to develop or create a program of certain measures that meet
the requirements of the present, first of all, it is necessary to make the
definitions clear. Correct definition of essence of the ownership concept is
an important precondition for its successful and full existence.

Legal literature recognizes inter-branch nature of the ownership
institution**. Since ownership is the object of not only civil, but also labor,
administrative, financial, criminal legal relations, this category is of
common law, and accordingly its concept should be the single one for the
legal system. Unfortunately, today ownership, as an integral part of the
national legal system, is broken by branch sciences and national
legislation into parts. In order to prevent the splitting of the concept
integrity, it is necessary to strive for its content to be inter-integral. The
heterogeneous understanding of this category is a major obstacle to
improving criminal legislation aimed at ownership protection, eliminating
collisions in criminal law, and developing a modern criminal legal policy
in the field of counteraction to crimes against ownership.

During the history, the path to understanding the ownership concept
in law was ambiguous. In pre-revolutionary jurisprudence, ownership
right was seen as a complete domination of a person over a thing™. For
the founders of the Soviet legal school an economic view of ownership
was typical™. The fact that the economic relations of ownership, having
acquired legal regulation, became ownership right relations was generally
recognized™* 1 17,

Pre-revolutionary criminal law placed the emphasis on the protection
of not the nature of ownership right, but different ways of its use. The
criminal conclusions of that time criminalized actions against the illegal
use, possession and disposal of someone else’s property. Offenses against

1 Masaes B. JI. [My6mmanas cobctBenHOCTs B Poccnu. Konctutynmonnsie ocHoBel / B. JI. Ma3zaes. —
Mocksa, 2004. — 380 c., c. 132.

' I1lepmrenenma I'. . YueGHUK PycCKOro rpaxIaHCKOro npasa (ro usganmo 1907 r.). M., 1995. C. 165-166.

 Peokenxos A. S, Yepnomopenn A. E. Ouepku Tteopum mnpaBa COOCTBEHHOCTH (TIpONLIOE H
HacTosee). — Bonrorpan, 2005. — 675 c., c. 605.

Y Bparycs C.H. [IpeamMer 1 cHcTeMa COBETCKOTO IPakIaHCKOro npasa. — M., 1963. — 196 c., c. 21-23.

% Benenukros A.B. T'ocynapcTBeHHAs COIMATHUCTHYECKAs COOCTBEHHOCTh. — M., 1948.-834 ¢., ¢. 22-28.

® Macnos B.®. OcHOBHble NpoGNeMBbI TpaBa IMYHON COGCTBEHHOCTH B TEPHOJ CTPOHMTEIHCTBA
kommyHI3Ma B CCCP. —XappkoB: m3n-Bo XI'Y 1968-320c., c. 7.

o Uepsonuii b.C. Metomomnoriuai mpoOiieMu peryyisiBaHHE BiIHOCHH BJIACHOCTI B 3aKOHOJIABCTBI YKpainu //
ExoHoMmiko-TipaBoBi npobniemu TpaHcdopmarii BiTHOCHH BiacHOCTi B YkpaiHi. K., 1997. —C. 42-44., c. 42-44.
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ownership were reduced to a violation of the procedure and ways of its
use, namely, “to four main types: 1) unauthorized acquisition;
2) unauthorized use; 3) unauthorized disposal and 4) acquisition of known
someone else’s things, or ... stealing of someone else’s property”™®.

Having approved the objects of protection, pre-revolutionary criminal
law adapted the ownership institution to them. The diversity of subjects
(owner, lessee, creditor, etc.) was simplified in the same way; each of
them had an independent legal status and an individual relation to
ownership. Theorists of criminal law, guided by the fact that none of them
affected the content of unlawful acts™, took those properties of subjects as
a basis that were sufficient for the concept of “plunder”. And it was
characterized by a close connection, which contained only the subject of
plunder and someone else’s property. For the criminal law of that time a
person, physically connected with the thing, was enough. There was no
owner in this chain. In this view, L. S. Belogrits-Kotlyarevsky noted that
it was important for the theory of criminal law that the property was in the
person’s possession®. V. D. Spasovich added: “it is not important whether
it is an owner, lessee, or dishonest possessor; one can steal property even
from a thief”*’. M. D. Sergeevsky, agreeing with the position above,
noted: “for the composition of theft it is not importation on which ground
a person owns a thing which has been stolen from him”%.

The opinions mentioned became priority in the theory of criminal law
of that time that proved the fact of adaptation of Roman conception of
individual property possession according to which “legal protection is
followed a property possessor not an owner, not depending whether he is
given authority in the form of ownership right or in other form of

individual use of things”?".

8 Hexmomos H. A. PykoBozcTBo k OcoOeHHON yacTh pyccKoro yronosHoro mnpaea / H. A. Hexiromos. —
Cankr-IlerepOypr, 1876. — T. 2. — 564 c., c. 2.
19 Yeopmmes-/IMutpueB A. Pycckoe yromoHoe mpaBo. OcoOeHHas dacth / A. YeObimieB-JMuTpuen. —
Cankr-IlerepOypr, 1866. — C. 19.
Benorpun-Koraspecknii JI. C. Yuebnuk pycckoro yrosoHoro mpasa : yueOnuk / JI. C. benorpun-
Kotnsipecknii. — Kues ; Xappkos, 1903. — 870 c., c. 403.

! 3ameuanns wa mpoext OcoGenHoit uwactm YromoBeoro ynoxerms / Cocr. unenamu CaHKT-
ITerepOyprckoro 3amedanus Ha MpoekT OcoOeHHOW YacTH YTOJIOBHOTO YIIOKEHHUs / cocT. wieHamMu CaHKT-
ITerepbyprckoro mopumudeckoro obmectBa: B. JI. CmacoBuuem, C. A. Arapeeckum, ['. B. TanToBepowm,
A. A.Tepke, E. U. YTunsim. — Cankt-ITerepOypr, 1887. — C. 180.

22 Cepreesckmii H. JI. Korcnext OcoberHoil 4acTi pycckoro yronosroro mpasa / H. JI. CepreeBekuii. —
Cankr-IlerepOypr, 1884. — C. 61.
2 Mypomues C. A. I'paxmanckoe npaso pesuero Puva / C. A. Mypomues. — Mocksa, 2003. — C. 124,
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M. A. Nekludov outlined the basic categories of the institutions of
crimes against ownership and pointed out: “ownership — a set of external
objects and property rights belonging to the person”*. As a result, the
subject matter of the crime was both ownership and property. The
difference between them consisted only in the fact that the property
includes things that have a market value, and the ownership has a personal
value (subjective).

Scientific approaches to ownership were also expressed by other
scholars (V.D. Spasovich, S.O. Andriivsky, G.V. Gantower,
A. A. Gerke, E. I. Kachin), who understood this category only because of
possession of the thing®. In their opinion, ownership, as evidence of an
ideal connection between a person and things, can not be the object of
criminal legal protection. For protection it must have an actual connection
of property with a person.

Thus, pre-revolutionary criminal law protected the rights of not legal,
but the actual owner, user and property manager. This approach to
ownership was the basis of the pre-revolutionary theory of crimes against
ownership. In this theory, ownership (as well as the owner himself) was
an abstract concept. As a result, the institution of ownership was
simplified. Pre-revolutionary lawyers identified the possessor with the
owner and the ownership with the property. Ownership right was replaced
by possession, as well as other material rights.

The system of Soviet criminal law preserved uncertainty of
ownership institution provision. Theories of Soviet criminal law
emphasized the property as “protection of physical prevalence of a person
over a thing”?°. It was determined by the fact that, from the point of view
of Marxism, ownership is a definite form of public relations as for
appropriation and possession of material wealth.

Ownership was characterized by the presence of such person’s
authority over a thing that was recognized by society and regulated by
social norms. The owner disposed of the thing by his authority, in his
interests. For him, the thing is his, for non-owners — not theirs. Since the

 Hexmomos H. A. PykoBozactBo k OcobeHHOM YacTu pycckoro yrosoBHoro npasa / H. A. Heknronos. —
Cankr-IlerepOypr, 1876. — T. 2. — 564 c., c.1

® Bameuanns Ha npoext OcoGenHoil wactm YromoBHoro ymoxerms / Cocrt. wienamnm CaHKT-
ITerepbyprckoro 3amedanus Ha mpoekT OcoOEHHON YacTH YTONOBHOTO yioxeHwus / cocT. wieHaMmu CaHKT-
ITerepbyprckoro ropumuueckoro oodmectBa: B. J[. Cmacosuuem, C. A. Armpeeckum, [. B. T'anToBepowm,
A. A.Tepke, E. N. YTunem. — Caukr-IletepOypr, 1887. — C. 3.

% Kamuuckuit A. D. O MaTepuanbHOit cropose npectymienns / A. . XKamuuckuii / YronoBHOE IIpaBo. —
2003. — Ne 3. - C. 29.
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authority of the person (the owner) over the thing is impossible without
the fact that other persons (who are not the owners of the thing) treated it
as someone else, property was understood as relations between people
about things. On one side is the owner who treats things as his personal,
on the other — non-owners, that is, all other persons who are obliged to
treat it as someone else, therefore, they must refrain from any
infringements on someone else’s thing and at the will of the owner to have
this thing.

The Soviet criminal legal policy in the field of ownership protection
was aimed at protecting not ownership relations, but the procedure of
property use. The norms of the Criminal Code consolidated this position,
recognizing not ownership, but property relations as the object of their
protection. The concept of property crimes proceeded from the fact that a
person committed a crime violated the subjective rights of citizens to
things where the subject matter of such infringements was someone else’s
movable property in the form of physical things. Later on, other objects of
legal protection were also distinguished: a) ownership rights; b) property
rights; ¢) “property as a whole”. The concept of “property as a whole”
was considered on the one hand as a set of property rights, on the other
hand, as a set of values that the subject has®” %.

Representatives of the Soviet school distinguished in ownership “two
main abstract aspects: economic and legal”*’. Separate scholars of Soviet
criminal law understood under the ownership production relations, whose
members distribute material goods, appropriates means of production and
products of labor® 3! 334 “namely, in general, they assigned economic
and legal content * *° to the ownership, where “economic” means the

2z Knenuikuii 1. A. CoOCTBEHHOCTh M HMMYIIECTBO B yrojoBHom mnpaBe / WM. A. Knenunkuii //
T'ocynapctBo u mpaBo. — 1997. — Ne, 5. — C. 75

% Tiounn B. W. TpecTymienus 3KOHOMUYECKHE B YronoBHOM yinoxkerun 1903 roxa / B. Y. Tioronus //
IIpaBosenenue. — 2000. — No 2. — C. 235-243.

2 [Mamykanuc E. b. U36p. mpoussenenus no oOmieit Teopuu npasa u rocynapcrsa / E. b. [Tamrykanuc. —
Mocksa, 1980. - C. 110.

* Munaes A. A. VYronoBHO-ipaBoBast boprba ¢ xumenusmu / A. A. [Turaes. — MuHck, 1975. — C. 13.

! Brnammmupos B. A. OTBETCTBEHHOCTh 3a KOpPBICTHBIC IOCATaTENbCTBA HA COHANICTHYECKYIO
cobctBerHocTh / B. A. Bnamumupos, 0. U. JIsmynoB. — Mocksa, 1986. — C. 10.

%2 Tenuos ?. C. Kpanngukanust npecryminennii npotuB cobcrsenHoct / 3. C. Tenuos. — MBanoBo,
1981. - C. 5.

% Coserckoe yromoBHoe mpaBo. OcobemHas uacTh: y4eGHuk / mox pen. I M. Ipumacsa,
b. B. 3apaBomsicnioBa. — Mocksa, 1988. — C. 100.

3 Kypc yronosroro mpasa : yue6nuk : B 5 1. / oz pex. I'. H. Bopsenkosa, B.C. Komuccaposa. — Mocksa,
2002. —T. 3. Ocobennas yacts. — C. 387.

% Jlyronos B. K Kommenrapuii k VYromoBHoMmy koxekcy Poccmiickoii ®emepammn (IToctateiinbiii) /
B. K. yronos ; otB. pex. JI. JI. Kpyrnukos. — Mocksa, 2005. — 300 c.
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actual, and “legal” is a legal acquisition of property by a particular person
As a result, the ownership was never recognized by a criminal law science
in the status of an independent object of protection.

With the development of economic turnover, ownership relations
have become much more complicated. There was a new look at the acts
that caused property damage, but did not fall under the category of
“crimes against ownership”, but the above did not lead to a revision of the
main definitions.

Modern national law science still continues to feel the powerful
influence of Soviet legal ideology. Many legal concepts (including the
concept of ownership protection) are still living in Ukrainian legal
science. We believe that these theories and concepts can not find a place
in the legal theory of the country, which proclaimed itself a democratic,
law-governed and social state, therefore, the revision and formation of
new modern approaches are essential.

In the state proclaiming the protection of ownership, economic
(ownership) and legal (ownership right) meaning of ownership should not
be separated. They exist in an inseparable unity *’. Today, most countries
of the world adhere to this concept.

One can find a proof of the above in the Civil Code of France in
Article 544, where the following definition is given: «La propriete est le
droit de jour et disposer des choses...» (Ownership right is the right to use
and dispose of things...) *. The term of «La propriete» can be translated
as both “ownership” and “ownership right”*,

The same approach can be seen in civil law of Spain. Article 348 of
the Civil Code of Spain defines the ownership right as follows: «La
propriedad es el derecho de gozar B diesponer de una cosa..» (The
ownership is a right to use and dispose of a thing...” *°. The term of «La
propriedad» can be translated as “ownership” and “ownership right” **.

% Jlomamenko H. A. [pecrymienns B cdepe IKOHOMHKH. ABTOPCKHI KOMMEHTApHH K YTOIOBHOMY
3akony (Pazmen VIII YK P®) / H. A. Jlomamenko. — Mocksa, 2006. — 680 c.

¥ Tanypxiscpxuii F0.T1. OCHOBHI MigX01¥ 10 BU3HAYEHHS MOHATTS TA NPUPOIH BIACHOCTI B IMBIMBHIX
npaBoBigHocuHax HaykoBuit BicHuk YepHiBeuskoro yHniBepcutery. 2013. Bumyck 682. IlpaBo3naBcTso.,
C. 60-64.

¥ Code civil. Titre 11-De la propriete [Electronic resource]. — Mode of access:
http://www.civilites.com/cctv/L2T2C1.htm.

% Bemnknii hpaHiy3pKko-yKpaiHChKuit cioBHIK «Larousse»: Biuspko 420000 0QMHHIE [EpeKIaLy, CIiB
Ta cioBocnonydeHs / bycen B.; Ilepyn, 2011. — 1504 c., c. 680.

“% Codigo civil (espanol). Ed. Aranzadi. — Pamplona, 1998. — 162 c.

! TcnanchKO-yKpaiHCHKMIT, yKPaiHCHKO-ICITAHCHKMI CIOBHUK + rpamaruka: 70000 citiB. ABTOp-yKIazau:
OneraMasypa. — lonensk: ['nopisaTpeiin, 2009., c. 410.
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In the Civil Code of Argentine they use the following term to define
ownership right «El dominio»: «Art. 1882. El dominio es el derecho real
que otorga todas facultades de usar, gozar B disponer de una cosa...»
(Ownership right is a material right giving all powers on possession, use
and disposal of a thing...)*>. The term «El dominio» is translated as power,
authority, and possession® **,

The identical conclusion can be made from civil-legal norms of Italy.
The third book of the Civil Code contains norms dedicated to the
ownership right®. The term «la proprieta» is translated as “ownership”,
and “ownership right”*.

Civil law of California and Quebec province do not distinguish the
ownership and ownership right as well. According to Article 654 of the
Civil Code of California the ownership right can be understood as
follows: «The ownership of a thing is the right of one or more persons to
possess and use it to the exlusion of others»’’. The same norm is
contained in Article 947 of the Civil Code of Quebec: «Ownership is the
right to use, enjoy and dispose of property fully and freely...»*®. The terms
of «ownership» and «property»™ do not correspond to Ukrainian concept
of ownership®. Such approach can be found in the Codes of Portugal
(Article 1305) and Switzerland (Article 641).

Article 1 of the first protocol to the European Convention has the
following: “Every natural and legal entity has the right to the peaceful
possession of his property. No one can be deprived of his property except
in the public interest and subject to the conditions provided for by law and
by the general principles of international law”. Protocol Ne 11 to the
Convention was amended in the article mentioned which obtained the

*2 Proyecto de codigo civil de 1998 (de la Republica Argentina) [Electronic resource]. — Mode of access:
rittp//alterini/org/civil.htm.

*# IcnanceKo-yKpaiHChKHIi, YKPaiHChKO-iCIAHCHKUICIOBHUK + rpamatika: 70000 ciiB. ABTOp-yK/iajad:
OnpraMasypa. — onensk: ['nmopisTpeiia, 2009., c. 174.

* Jlaruuchko—ykpaincekuit cnoBruK / Mupocnas Tpodumyk, Onexcanapa Tpodumyk — JIbBiB: Bua-Bo
JIBA, 2001., c. 225.

* Codice Civile Italiano R. D. 16 marzo 1942, n. 262 Approvazione del testo del Codice Civile
(Pubblicato nella edizione straordinaria della Gazzetta Ufficiale, n. 79 del 4 aprile 1942). — P. 136.

CHOBHUKITAIACHKO-POCIHICEKO-YKPATHCEKHN,  YKPalHCBKO-POCIHChKO-iTaNMiMChKUH  /  YKian.

Karepuna3onenkosa, Onena3onenkosa, JieroPyn3anre. — TepHonins: boraan, 2008., . 368.

" Civil code of California [Electronic resource]. — Mode of access: http://www.leginfo.ca.gov./cgi-
bin/displeycode.

8 Civil code of Quebec [Electronic resource]. — Mode of access: www.lexum.umontreal.ca/ccq/
en/14/t2/cl.

* Aurno-ykpaincsknitcnosank— EnglishUkrainian Dictionary. Bimssko 120000 crmis: y 2-x Tomax /
Vkmag. M. 1. Bamna. — Kuis: Ocsita, 1996., c. 788.

*0 IIlumon C. I. MaiiHoBi mpaBa B KOHTEKCTi Cyd4aCHHX KOHICMII{ NpaBa BIACHOCTI y muBimicTHI /
C. I. llnmon // Yacome KuiBcbkoro yHiBepcurety mpasa. — 2012, — C. 192195, c. 192.
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name of «protection of property», and its content in the official translation
obtained quite a different wording: “Every natural and legal entity has the
right to the peaceful possession of his property. No one can be deprived of
his ownership...” At the same time in English text of the Convention the
following formulation is used: “Every natural or legal person is entitled to
the peaceful enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international law” °*.
So, the difference in terms exists only in Ukrainian translation.

On the basis of this we can assume that in civil law and legislation in
many countries of the world there is no clear distinction between
ownership and ownership rights. The European doctrine puts the concept
of “ownership right” in the term of “ownership” as if it involves an
understanding of “ownership right”. Hence, ownership is understood in a
broad sense.

Analyzing the practice of the European Court in the context of the
European Convention, it can be seen that the concept of “ownership” is
constantly expanding. This is undoubtedly supported by the position of
the European Court, which consistently repeats that “ownership” in the
sense of the Convention and the Protocol to it is an autonomous
phenomenon which in no way is connected with its national
understanding and has an interpretation independent of the national®.

Today, Ukraine has come close to the need to adapt the current
legislation to the European Union (EU) norms. The development of
criminal legal policy and the harmonization of Ukrainian legislation, in
particular with regard to criminal legal policy as for crimes against
ownership, with the basic principles of EU law is a necessary element in
this field.

Modern national science of civil law treats property in two ways: in
the narrow one as a set of things and in the broader one as a set of things,
property rights and obligations. This approach led to the fact that, in
relation to Section 6 of the Special Part of the Criminal Code of Ukraine
in the concept of ownership, a lawmaker introduced an ambiguous
approach. In the case of understanding in the broad sense, it is directly

> Protocol 1to the ECHR [Electronic resource]. — Mode of access: http://echr-online.info/right-to-
property-article-1-of-protocol-1-to-the-echr/introduction/
Mipomnanuenko O. A. IIpaBo BIacHOCTI y po3yMiHHI €BpONENHCHKOT0 Cyqy 3 MpaB JIIOJMHM (3arajbHa
XapaKTepUCTHKA) [Enextponnmii  pecypc] /" O. A. MipOomHHYEHKO. —  Pexum  pmoctymy:
file:///C:/Users/SZ740/Downloads/FP_index.htm_2013 2 57.pdf
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enshrined in the disposition of the articles (Article 190 of the Criminal
Code of Ukraine defines not only property but also the right to it). In the
dispositions of other articles (Articles 185, 186, 187 of the Criminal Code
of Ukraine), a lawmaker does not make any instructions regarding
extended interpretation, so the concept of ownership in the narrow sense
should be used. This causes the main problems of qualification.

Now, as never before, there is an urgent need to revise, improve and
formulate a new approach to a universal, inter-integral concept of
ownership, which does not oppress existing and emerging relations, but
can cover as much as possible their diversity. Determining the concept of
ownership one should be based on the features of protection, used by
criminal legal relations, etc. If absolute protection and resistance to
infringement from the third parties can be considered primary, then
objects of ownership should be all objects that society wants and can
defend by criminal legal means. Consolidating the ownership as an object
of protection from criminal infringements can cover both the static state
(refraining from unlawful actions) and the active behavior of subjects (use
of right, fulfillment of obligations).

This in no way reduces the role of other elements (components).
However, as in each system (and the criminal legal policy as for
counteraction to crimes against ownership is an appropriate system
characterized by all the features of the system), something must be the
basic, determinant, so to speak, the driving force. In this system, the
concept of ownership fulfills such function.

An analysis of conceptions of understanding the concepts as well as
content of ownership, studied by us, allows making some important
conclusions. Ownership is an autonomous phenomenon that should be
interpreted independently of its national understanding® and includes
three components: the first one is the everyday (social) perception at the
level of common sense, where ownership is something (material)
belonging to anyone. The second one is legal, where ownership includes
property, property rights and ownership right. The third one is economic,
and more precisely, political-economic, as a system category, where
property is not the person’s relation to any object, but the relations
between people regarding the appropriation (alienation) of this object.

> Mipommnmuenxo O. A. TIpaBo BIacHOCTi y po3ymiHHI €BPOMEHCHKOro Cy/Ly 3 IpaB JIIOMMHH (3araibHa
XapaKTepUCTHKA) [Enextponnmii  pecypc] / O. A. MipourHu4eHko. —  Pexum JOCTYILY:
file:///C:/Users/SZ740/Downloads/FP_index.htm_2013_2 57.pdf
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Moreover, appropriation and alienation are categories, that express the
objective contradiction between the two parties of the content of
ownership, and therefore with the elimination of alienation the
appropriation is eliminated and, accordingly, the relations of ownership
themselves™. In all three components there are criminal legal features™: in
the first case, the ownership appears as a subject of a criminal
infringement; the second and third ones are the object on which the crime
IS directed.

Proceeding from the broad interpretation of the concept of
ownership, it is reasonable to understand under the object of criminal-
legal policy as for counteraction to crimes against ownership the public
relations that form the state of safety from:

1) Socially dangerous infringements on property;

2) Socially dangerous infringements on property rights;

3) Socially dangerous infringements on ownership right.

These objects should be reflected in the norms of Section VI of the
Special Part of the Criminal Code of Ukraine, taking into account the
trends in the development of modern social life, which determines the
necessity of extending the regime of ownership to intangible objects as
well.

The proof of the above can be found in the rational logic of modern
thinking and economic development of mankind. This leads to the
necessity to revise and modernize the legal concept of “a thing”. In our
opinion, the national civil law is behind the requirements of the present.
The time has passed when under the “things” people understood material
objects that literally surrounded a person. The development of society
(first of all, its technical progress) has led to the fact that the interpretation
of the concept of the subject matter of crimes against ownership as
material objects of the outside world restricts this category. In some cases,
the crime may also be directed to “intangible” benefit.

The American researcher Jeremy Rifkin in “The Age of Access”
notes: firstly, real estate is devalued from the point of view of its
functional purpose; and secondly, impressions (a paid-for-experience) are
becoming goods in addition to material objects (things). Those that are

* Huknrua A.M. KpuMHHOTOTHUECKHE IIPOGIEMbI PA3BUTHS OTHOLICHHH COOCTBEHHOCTH MPH MEPEXO0/e
K PBIHKY [DnekTpoHHEI pecypce]: Huc... .n-pa ropua. Hayk:12.00.08. — M. : PT'B, 2003. — 365 c., c. 37.
KanuuackuitA.D.0 COOTHOLIEHWH YrOJOBHOTO M T'PaXKIAHCKOTO TpaBa B cdepe 3KOHOMHUKH [/
Tl'ocynaperBo 1 paBo. 1999. — Ne 12. —C. 47-52.
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considered prestigious and commercially replicable: exotic life-
threatening travels or a club card that provides access to the “limited
circle” are demonstrative “goods” of the modern economy; thirdly, the
reorientation of the economy described above leads to a shift in the
emphasis in legal capacity of the owner — from legal capacity of
possession prevailing before to legal capacity of use finding its
manifestation in access. It is no coincidence that the book was called
“Access — Das Verschwinden des Eigentums” in the German translation,
since ownership of material benefits, that is, ownership in its classical
sense is gradually disappearing®.

“Unsubstantial” property is considered as an object of ownership
right in foreign legal systems; in particular, such view extends to the
rights to industrial ownership objects, the rights to objects of “financial
and commercial ownership” (right to claim money, bonds, bills, checks,
shares, bills of lading, etc.)*’. In the countries of the Anglo-American
legal system, the objects of material legal relations, along with traditional
things, include so-called “things on request”: monetary obligations;
negotiable documents; securities, shares, bonds; copyright; patent rights;
trademarks etc.

Even today national court practice considers crimes, the subject of
which is, for example, non-cash money as free withdrawal of someone
else’s property. The lawmaker also (although partly) supported the above-
stated position by consolidating the norms aimed at electric power
protection in the Criminal Code (Article 188-1 of the Criminal Code of
Ukraine). However, many issues still require improvement and regulatory
consolidation.

The above mentioned is definitely being actualized due to the fact
that today the role of ownership is changing. Information ownership plays
a special role. The world community has entered a new era — the era of
information society. Today, a daily life of mankind depends to a certain
extent on telecommunication technologies used in almost all domains of
human activity (energy, water supply, finance, trade, science, education,
etc.).

*® Boitrukannc E.A., Skymres M.B. Hudopmarms. CoGcTBeHHOCT. VIHTEPHET : TPajMIHs I HOBEIUIBI B
coBpeMeHHOM mpase. — M.: Bonrepe Kitysep. — 2004. — 146 c., c. 24-39.

>’ T'pakIaHCKOe 1 TOPTOBOE TPaBO 3apyOeXKHBIX rocyaapcTs. Yuebuuk: B 2-x tomax. T. 1 / Bymsesa I'. H.,
BacumseB E. A., I'pubanor A. B., 3aiiieBa B. B., u ap.; OtB. pen.: Bacunbes E. A., Komapos A. C. — 4-¢ m3n.,
niepepad. u o1, — M.: Mexynapoansie otHomeHust, 2006. — 560 ¢. — C. 314-315.
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With the development of information space, it is necessary to
intensify the efforts of the society to protect it from criminal
infringements, a set of which already has its own, well-known worldwide
name — cybercrime. It has become widespread and under the present
conditions it constitutes one of the most dangerous threats of Ukrainian
society. The rapid development of telecommunications and global
computer networks has created conditions facilitating the commission of
crimes against ownership and form new compositions. Criminals are
increasingly using new ways to infect computers with dangerous
programs which assist in obtaining criminal profits.

According to the NCR Report (Norton Cybercrime Report), the
number of victims of cybercrime in 2012 was 341 million, and in 2015 —
594 million people, therefore, these figures increase annually. About 70%
of Internet users at least once faced with fraud in the network, and at least
10% of them, suffered from phone frauds®.

Today, in our opinion, most of the crimes against ownership provided
for in Section VI of the Special Part of the Criminal Code of Ukraine may
be committed by using harmful computer programs and software and
hardware connected to the computer network. The exception is only
crimes, the way of which is connected with the direct contact of the
offender with the victims, as well as a significant part of crimes, where
only materialized property can be the subject. Due to the fact that crimes
against ownership are committed using information and communication
technologies, they do not change the object of their infringement, but
there is an attachment of an additional object in the form of relations in
the field of information technology.

The possibility of the existence of such object itself is rather
disputable, at the same time, it is obvious that the use of modern computer
technologies increases and qualitatively changes the social danger from
crime. In this regard, the system of norms, consolidating crimes against
ownership, needs to be improved, since it does not fully take into account
modern cyber threats.

Offenses against ownership committed with the use of information
and communication technologies are characterized by such feature as
“mass nature”, that is, the commission of a crime against a large and, as a
rule, indefinite circle of victims. This leads to the fact that it is practically

® 2015 Internet Security Threat Report http://www.symantec.com/security_response/publications/
whitepapers.jsp
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Impossible to accurately determine the amount of the damage, and
sometimes, this amount is too small to bring to criminal liability. Thus,
the question arises as to whether harm can be a sign of a crime that
reflects the nature and extent of social danger? Definitely not.

Unlike information crimes, the main property of crimes against
ownership committed with the use of computer networks is that the
subject of the crime uses computer networks as tool or means of
committing a crime. That is what adds to such crimes unique properties
that are not typical of other infringements. Thus, the concept of crimes
against ownership committed with the use of computer networks can be
defined as a combination of criminal acts prohibited by law, the manner of
which requires the mandatory use of such networks as a tool or means. In
addition, the content of the object of these crimes may be different and not
related to public relations that arise in the information field.

The impact of globalization in the field of criminal law is observed in
all countries and applies to all elements of criminal policy: criminal legal
science, criminal law, practice of its application, definition of ways and
forms of fighting against crime, development of special prophylactic,
preventive measures. However, the influence of globalization processes
on these elements is diverse. Criminal legal regulation of various domains
of life of the society and the state under the conditions of globalization
can be considered from different sides, at different points of view, taking
into account the content of criminal and legal provisions of the General
and Special Parts, but necessarily within those elements that form criminal
legal policy. This is the provisions of the criminal law science in the
doctrine of crimes against ownership, on punishment and other measures
to counteract crimes against ownership; this is the rule-making, legislative
activity, the system and activities of law enforcement bodies, etc.

Since the time of emergence of criminal law, its main questions have
been and are — what to punish, who to punish and how to punish? It seems
that in this triad, the first two problems tend to be influenced by the
processes of globalization to the greatest extent. It is here that one can
observe a certain universalization in the form of unification and
harmonization. As for the institution of punishment, these questions are
the prerogative of national criminal law. Although some issues of
punishment are also considered internationally.

The globalization of economy is accompanied by the international
nature of crimes against ownership; it generates organized transnational
crime in this field. Transnational organized crime groups, interacting with
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local criminal elements, lead to an increase in a number of different types
of crimes against ownership at the local level. Accordingly, crime,
motivation and forms of unlawful infringement on ownership have
changed.

For the successful development of a law-governed, democratic state,
the creation of an effective system of protection of ownership and, above
all, by criminal legal means is crucial. Protection of ownership of one
person inevitably reflected in the system of public relations of ownership
and of the state as a whole. On the contrary, lack of a state criminal legal
policy to counteract crimes against ownership causes a rise in social
tension, resulting in a consistently high level of such infringements.
Therefore, the leading idea of criminal legal policy as for counteraction to
crimes against ownership is the formation and implementation of norms
for the protection of ownership from socially dangerous infringements by
means of substantial criminal law.

CONCLUSIONS

The criminal legal policy as for counteraction to crimes against
ownership is an independent direction of criminal legal policy of Ukraine,
which should cover all directions of the latter in order to achieve a state of
complete protection and safety of ownership by criminal legal means.

Taking into account the properties of ownership as the object of
criminal legal policy as for counteraction to crimes against ownership, as
well as the properties of its components, the doctrinal level of criminal
legal policy as for counteraction to crimes against ownership constitutes a
teaching of the basic laws, tactics and strategies of securing a positive
dynamics of protection of ownership from socially dangerous
infringements by means of substantial criminal law. It should provide a
general influence on the formation of other levels of criminal legal policy
as for to counteraction to crimes against ownership, as well as properties,
to be their scientific basis, to implement successful achievements of other
levels, including them in the doctrine of criminal law and law in general.

SUMMARY

The present state of scientific development of criminal legal policy is
analyzed. It is noted that taking into account commitment to adapt
Ukrainian legal system to the European Union legal system, this process
should be initiated, first of all, by the improvement of corresponding legal
structures within the national legal theory. The urgency and necessity of
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revision of doctrinal provisions of the criminal legal policy as for
counteraction to crimes against ownership is substantiated.

Key words: ownership, criminal legal policy, counteraction to crimes,
crimes against ownership.
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INTERNATIONAL LEGAL PROTECTION OF PUBLIC
PROPERTY RELATIONS: PRACTICAL EXPERIENCE
OF THE EUROPEAN COURT OF HUMAN RIGHTS

Zadyraka N. Yu.

INTRODUCTION

Today, the practice of relation fulfillment in the field of public
property use shows exhaustibility of resources, the possibility of system
functioning “by inertia” without any systematic and proper legal
regulation, that is why it is necessary to create conditions for legitimate,
effective and rational use of public property taking into account public
interest.

Pragmatism causes rational and effective use of public property. It is
reasonable to be guided by democratic principles and pragmatic
psychology of public administration subjects and other participants of
public property relations during implementation of the tools of public
administration activity.

“Three-stage test” in relation to public property use is implemented
according to principles of legitimacy, legitimate goal in the interests of
democratic society and proportionality (fair balance of interests).

Social dimension of everyday life of the state and society, in
particular, in public property use *, enshrined in Art. 1, 3, 13, 14 of the
Constitution of Ukraine, can be implemented in practice with the view to
pragmatic theory of handling and evaluation. It is possible under the
condition of dynamic interaction of social-state sector concerning public
property use taking into account the experience of the past.

! Koncrurynis Vipainn: 3axon Bix 28.06.1996 p. Ne 254x/96-BP: i3 3m. i gom. crarom Ha 30.09.2016 p.
Od¢iyitinuii sicnux Yrpainu. 2010. Ne 72/1. Cneuniansauii Bumyck. C. 15. Cr. 2598.

120



1. Peculiarities of “Three-Stage Test”
Implementation in the Public Property Use

Depending on regime characteristics, “three-stage” test covers the
following types of public property of international, national and local
purpose having natural or artificial origins®:

1) Closed regime of use: weapons, military machines and military
suppliers;

2) Restricted regime of use: gas transportation and pipelines
infrastructure, special communication means;

3) General regime of use:

— Property of international significance of natural (such as the
Carpathian Mountains, the Black Sea and its water area) or artificial
origin (UNESCO World Heritage sites established by the Convention for
the Protection of the World Cultural and Natural Heritage®);

— Property of national significance of natural (landscape parks,
reserves) or artificial origin (museum, memorial complexes) for the
purpose of achieving public interest, meeting the legal needs of interests
of persons who legally live within a particular country;

— Property of general use of local purpose (air, water, railways,
motorways; land owned by territorial communities, property of state and
communal enterprises, institutions, organizations, property that provides
functioning of public administration subjects, public money, buildings and
public premises.

As for fulfillment of legal regimes of the public property types
mentioned, then in view of public interest, the principle of legitimate goal
Is associated with the necessity of interest consideration, in particular, in
relation to supervision of property use according to common interests. The
legitimate goal in view of public interest may require less than
indemnification of full market property cost* (the decision in the case
“James and others v. The United Kingdom™). In § 111 the European Court
of Human Rights in the case “Beyeler v. Italy” consolidated the legal
position about the limits of law intervention based on the legitimate goal

> Mupomtok P.B., Tlnmmza BM. Oco6imMBOCTI  po3ryisgy CHODIB, TMOB’S3aHAX 3 BHKODHCTAHHSM Ta
PO3MOPSKEHHSIM IyOJTiYHIM MaiiHOM: MOHOTpadist. J{Hinpo: JHinporn. nqepx. yH-T BHyTp. cripas, 2018. C. 18-20.

¥ KOHBEHIIis PO OXOPOHY BCECBITHBOTO KYNBTYPHOTO i MPHPOIHOTO CHanKy: MiKHAPOXHMHA TOKYMEHT,
parudikoBanuii  Ykazom Ilpesunii  BepxoBHoi Pagm  Ne 6673-XI  Bim  04.10.1988 p. URL:
https://zakon.rada.gov.ua/laws/show/995 089 (nata 3Bepuenns: 04.04.2019).

* Cnpaa «James and Others v. the United Kingdomy: pinresss €Bporneicbkoro cyy 3 Ipas JIOIHHA Bi
21.02.1986 p. Ne 8793/79. URL.: http://hudoc.echr.coe.int/eng?i=001-57507 (nata 3BepHeHHs: 04.04.2019).
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and purposes of restrictions for which they are established °. In fact and
by law the participants of public property relations are vested with
freedom of discretion to make their decision which goal is legitimate.

Thus, the legitimate goal of public property relations under the
“three-stage test” determines the necessity in establishment of mainly
mixed, state-corporative economy, a key element of which must be a large
multi-sector corporation®. Such development is possible by using a
category of public functions, which, according to Petrov E. V. is the
continuation of the chain of logically connected definitions: public law —
public interest — public management — public administration — public
functions’.

Therefore, the existence of legitimate goal allows achieving primary
goal of public property management. As O. V. Kuzmenko mentioned, the
reasons, the conditions and the outcome of such activity manifests itself in
the system of coordinated mechanism of supervision, generalization of
official positions and organizational units, establishment of generalized
indexes of effectiveness and in proper mutual agreement®. In such a way
the public administration in public property relations obtains a possibility
to satisfy public interest taking into account common interest.

“Public interest” category is a fundamental reference point in
establishment of goal legitimacy of public property use. For example, in
the case of “Former King of Greece and others v. Greece” the European
Court of Human Rights detected the following circumstances of the case.
The applicants, members of the royal family, argued that the legislative
measure deprived them of ownership of certain lands in Greece. The
Government argued that legitimate interests of the state are in the need to
protect forests and archaeological sites within these estates. An additional
argument was that the disputed legislation was associated with a great
public interest in preserving the constitutional status of the country as a
republic. The European Court of Human Rights noted that there was not
any evidence to support the Government’s argument regarding the need to

®Cnpasa «Beyeler v. Italy»: pimenns €Bponeiickkoro cyxy 3 mnpas momumax Bix 05.01.2000 p.
Ne 33202/96. URL.: http://hudoc.echr.coe.int/eng?i=001-58832 (mara 3Bepuenns: 04.04.2019).

® [Iy6Gmiuna BacHicTs : mpoGneMu Teopii i mpaxTHkn: MoHOrpadis / mix 3ar. pex. B.A. Yerumenka ; HAH
VYxpaiuu, [H-T eKOHOMIKO-TIpaBOBHUX aociimkeHb. YepHirie: Jecua IMomirpad, 2014. C. 33.

"Merpos €.B. Jlo nuraHHs mpo 3MicT Karteropii «myGmiuna amMisictpamis». Iliedennoykpaincokuil
npasnuyuil yaconuc. 2012, Ne 3. C. 6-7.

¥ Kyspmenko O.B. IpaBoBa feTepMiHaIisi MOHITTS «yOmidne agMinicTpyBanHs». FOpuduunuii eicHux.
Togimpsane i kocmiune npaso. 2009. Ne 3. C. 23.
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protect forests or archaeological sites. On the other hand, in view of the
fact that the disputed law was adopted almost 20 years after Greece
became a republic, the state should regulate a clear set of obstacles for its
status’.

As a result, the public service model of the state is implemented,
based on the organizational and legal coordinated methods of the public
administration mechanism, defining the goals of the public administration
activity and structure, as well as establishing rights, powers and ensuring
the implementation of measures of liability™.

We propose to be governed by “pure” understanding of legal regime
through abstraction, exclusion and differentiation of moral, ethical,
psychological, sociological, and other elements of the relations in public
property use. Therefore, the concepts of “law” and “legal act” are
identical for establishment of the content of legal norms as norms of
obligation in accordance with the criteria of validity and effectiveness™.
Effectiveness characterizes the legal regime of public property, in case of
application of relevant legal norms regarding the actual public property
use, which complies with these norms. The validity is related to the actual
implementation of legal regime. At the same time, this legal regime is
objectively valid, when the use of public property, which it sets, in fact, at
least partially corresponds to the regime characteristics of public property.

We should specify that Article 1 of Protocol Ne 1 of the Convention
for the Protection of Human Rights and Fundamental Freedoms
establishes three individual rules for property use>. Thus, the first rule,
having a general character, indicates the principle of peaceful property
use. The above rule is set out in the first sentence of the first paragraph of
Article 1 of Protocol Ne 1. The second rule regulates the procedure for
deprivation of property under prescribed conditions. This approach is set
out in the second sentence of the same paragraph. The third rule stipulates
that states have the right, among other things, to control the property use

’ CmpaBa «Former King of Greece and Others v. Greecey»: pinieHHs €BpOIEHCEKOTO CYy 3 MPaB JIOIMHA
Bix 23.11.2000 p. Ne 25701/94. URL: http://hudoc.echr.coe.int/eng?i=001-59051 (mata 3BepHEHHS:
04.04.2019).

10 Jleresa ¥0.0. 3aBmammst Ta (yHKuii my6mivHOrO ympaBmiHHS y cepi BUKOPHCTAHHS MNPHPOTHHX
pecypciB.  Haykosuii eicnux Misxcnapoonozo eymanimaproeo yuieepcumemy. 2017. Bum. 26. C. 20
(Cepis: FOpucnpynenttis).

! Koprontox A.M. I'anc Kenb3en i #ioro uncra Teopis mpaea. Yuigepcumemcoki naykosi 3anucku. 2007.
Ne 1. C. 29-30.

'2 KoHBeHmist mpo 3aXMCT NpaB JIOAMHH Ta OCHOBOIOJOKHHX CBOOOK: MiKHAPOIHHI TOKYMEHT Bi
04.11.1950 p. Ooiniiinmii Bichuk Ykpainu. 2006. Ne 32. C. 270.
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in accordance with common interests by executing such laws as they
deem necessary for this purpose. This rule is contained in the second
paragraph.

The approach of the European Court of Human Rights in dealing with
property rights cases is not always the same. For example, after clarifying
the fact that Article 1 of Protocol Ne 1 is applicable, the court sometimes
determines whether this measure is a deprivation of property or rather falls
under the control of use®® (the decision in the case “Suljagic v. Bosnia and
Herzegovina”). In other cases, the European Court of Human Rights does
not make this differentiation, but claims that it considers a certain measure,
taking into account the provisions of Article 1, Protocol Ne 1 and the
principles governing the property right'* (the decisions in the cases
“Beyeler v. Italy”, § 106; «Broniowski v. Poland”, § 136).

A further illustration of what might constitute an asset and,
consequently, “property” is the case of “Pressos Compania Naviera SA
and others v. Belgium”®. In this case, the applicants were the owners of
ships whose ships were involved in collisions in the territorial waters of
Belgium. The collision occurred because of the negligence of Belgian
marine pilots, for which, according to Belgian law, the state is
responsible. However, in August 1988, the Belgian legislative body
adopted a law that exempts the state from liability with retrospective
effect. The applicants complained under Art. 1, Protocol Ne 1 that their
right to property had been violated. The state argued that the applicants
had no “property” within the meaning of this article. The court noted that
claims for compensation were brought in compliance with Belgian tort
law when the damage took place. Thus, such requirement was an asset
and was considered as “possession”'®. Based on court case law before the
adoption of new legislation, the applicants could argue that the national
courts could make decisions in their favor.

3 CnpaBa «Suljagic v. Bosnia and Herzegovinay: pilmeHHst €BpONEHCHKOr0 Cyy 3 TpaB JIOAWHH Bij
03.02.2010 p. Ne 27912/02. URL.: http://hudoc.echr.coe.int/eng?i=001-95564 (narta 3sepuents: 04.04.2019).

14 CmpaBa «Beyeler v. Italy»: pimenns €Bpomelicekoro cymy 3 mnpaB mroamau Big 05.01.2000 p.
Ne 33202/96. URL: http://hudoc.echr.coe.int/eng?i=001-58832 (matra 3BepHenus: 04.04.2019).; Cnpasa
«Broniowski v. Poland»: pinienns €Bponeiicbkoro cyay 3 mpas Jtoaund Big 28.09.2005 p. Ne 31443/96. URL:
http://hudoc.echr.coe.int/eng?i=001-70326 (naTa 3Bepuenns: 04.04.2019).

> Crpasa «Pressos Compania Naviera S.A. and Others v. Belgiumy»: pimenns €Bponeicbkoro cyy 3
npaB snoguud  Bim 20.11.1995 p. Ne 17849/91. URL: http://hudoc.echr.coe.int/eng?i=001-58056 (mara
3pepHeHHS: 04.04.2019).

1% Crpasa «Pressos Compania Naviera S.A. and Others v. Belgiumy»: pimerns: €Bporneiicbkoro cyy 3
npaB snoguud  Bim 20.11.1995p. Ne 17849/91. URL: http://hudoc.echr.coe.int/eng?i=001-58056 (mara
3BepHeHHs: 04.04.2019).
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Considering the European practice in relation to peculiarities of the
public property use by the criterion of public interest in detail, we should
note that Article 1 of the Convention for the Protection of Human Rights
and Fundamental Freedoms, first of all, stipulates the provisions of
“property use”’. The use can be defined as the ability to use public
property according to its purpose. As an example of the case, “Sporrong
and Lonnroth v. Sweden”, it was recognized that prohibitions on
construction hindered the property use'®. At the same time, a complete set
of principles for the property use can not be identified. So, the owner may
be legally obliged to perform certain actions in relation to public property.

So, the rights to public property can not be considered as absolute.
The prohibition on ownership of certain things is another way of
introducing the principles of exercising property rights. This approach
was adopted in the case “Handyside v. The United Kingdom”, where
confiscation was permitted under the Convention on the grounds, that
things are prohibited by law and constitute danger to the common
interest'®. According to the general rule, the public property use gives the
owner the exclusive right to his property. For example, in the case “Kleine
Staarman v. The Netherlands”, it was established that the owner had to
have an identified, pretending and, therefore, exclusive claim of joint
capital to obtain the right to possession. The lack of exclusivity
(“identified and claim share”) may be a ground for refusal to satisfy
claims®.

The right to dispose of public property can be regarded as a
traditional and fundamental aspect of property rights. This right allows the
owner of public property to enter into legal relations with other persons,
regardless of the form of relations: sale, lease, and usufruct. Such
interchangeability can be considered as the most important condition of
economic efficiency and justice. The right to dispose of property means
that such property is an asset. The criterion of economic value may be

' KoHBeHIlist PO 3aXHMCT NpaB JIOAMHH Ta OCHOBOMOIOKHHX CBOGOX: MiKHAPOMHHMIT TOKYMEHT Bin
04.11.1950 p. Odimitiamii BicHuK Ykpainu. 2006. Ne 32. C. 270.

'8 CnipaBa «Sporrong and Lonnroth v. Sweden»: piurenns €BpONEHCHKOro Cymy 3 IpaB JIOAMHH Bix
23.09.1982 p. NeNe 7151/75; 7152/75. URL: http://hudoc.echr.coe.int/eng?i=001-57580 (mata 3BepHEHHS:
04.04.2019).

¥ Cnpasa «Handyside v. the United Kingdom»: pimenss €Bpomeiicbkoro Cyay 3 IpaB JOXMHH Bin
07.12.1976 p. Ne 5493/72. URL.: http://hudoc.echr.coe.int/eng?i=001-57499 (nara 3sepuenns: 04.04.2019).

0 Cnpasa «Kleine Staarman v. the Netherlands»: piurerns €Bpomeiicbkoro Cyay 3 IpaB JIOMHH Bij
16.05.1985 p. Ne 10503/83. URL: https://hudoc.echr.coe.int/app/conversion/pdf?library=ECHR&id=001-
73885&filename=F.P.J.M.%20KLEINE%20STAARMAN%20v.%20the%20NETHERLANDS.pdf (mara
3BepHeHHs: 04.04.2019).
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used to establish ownership presence. In particular, in the case “Bramelid
and Malmstrom v. Sweden”, it was examined whether the shares of
company were in ownership. It has been determined that the company’s
share is a complex category: it confirms that the owner owns the rights
(especiallzy the right to vote); is an indirect claim to the assets of the
company'. Thus, the shares have an economic value because they are the
property.

Public interest in public property relations determines rules for the
peaceful property use. As an example in the case “Sporrong and Lonnroth
v. Sweden”, it was recognized that the availability of permits for
expropriation led to reduction in the selling price of the property
considered. However, the applicants never ceased to be the owners, and
they could always dispose of it. Thus, the general rule for guaranteeing
the peaceful possession of property was implemented®.

When a person is deprived of a public property or rights to it, a
category of public interest is also used to justify the legality and
appropriateness of the said actions. Thus, in the case “Papamichalopoulos
and others v. Greece”, the applicants’ valuable land was seized by the
state in 1967 during the dictatorial period and transferred to the Navy,
which then created a naval base in place. Since, after this time, the
applicants could not effectively use their property or alienate it, the state
was prosecuted for actual expropriation®. In the case “Brumdirescu v.
Romania”, the applicant, based the decision of the court of first instance
in his favor, returned the pre-nationalized property into his ownership.
Later on, the Supreme Court revoked the decision of the court of first
instance, as a result of which the applicant no longer had the right to use
this property. The European Court of Human Rights, when considering
and resolving the dispute over the lawfulness of the property possession
within the meaning of Article 1 of Protocol Ne 1, was guided by the
second rule of this provision®.

2! CnpaBa «Lars Bramelid and Anne Marie Malmstrom against Swedeny: pimenns Komirery MinicTpis
Bix 25.10.1984 p. NoNe 8588/79; 8589/79. URL: https://hudoc.echr.coe.int/eng# {"tabview":["document"],
"itemid":["001-49253"]} (mara 3BepHenus: 04.04.2019).

?2 Cnpasa «Sporrong and Lonnroth v. Sweden»: pimenns €BpONMEHCHKOr0 Cyay 3 IpaB JIOAHHH Bif
23.09.1982 p. NeNe 7151/75; 7152/75. URL: http://hudoc.echr.coe.int/eng?i=001-57580 (mata 3BepHEHHS:
04.04.2019).

2% Crpasa «Papamichalopoulos and Others v. Greece»: pileHHs: €BPONEHCHKOro Cy/Iy 3 IPaB TIOLHHH Bil
24.06.1993 p. Ne 14556/89. URL.: http://hudoc.echr.coe.int/eng?i=001-57836 (nara 3sepuenns: 04.04.2019).

? Crpasa «Brumirescu v. Romania»: pimenns €Bponeiicbkoro cyay 3 npas aoauad Big 28.10.1999 p.
Ne 28342/95. URL: http://hudoc.echr.coe.int/eng?i=001-58337 (nata 3Bepuenns: 04.04.2019).

126



Public interest also manifests itself in relation to the supervision over
the public property use. In the case “Mellacher and others v. Austria”, it
was stated that a measure to reduce the legal payments to property owners
could be considered as the supervision over the property use in
accordance with the recently adopted law®. For example, the case
“Handyside v. The United Kingdom”, it was established that the
temporary seizure of property did not involve deprivation of Eroperty.
Therefore, the third rule of Article 1 of Protocol Nel is applicable®®.

In fact, the supervision over the public property use should take place
in the interest of society. Article 1 of the Convention for the Protection of
Human Rights and Fundamental Freedoms provides that supervision
concerns the property use®’. In practice, this may relate to the right to
dispose of property. Thus, restrictions on freedom of entry into
contractual relations can be the supervision over the property use.
Similarly, intervention in exclusivity is an intervention in the property
use, and therefore, in property.

The case “Svenska Managamentgruppen AB v. Sweden” proves it.
The applicant had property on the shore of the lake, which gave him the
exclusive right to fishing. Later on the above mentioned right was
canceled by law. It was acknowledged that this right could be considered
as ownership and that its revocation was an intervention in property
rights®®. At the same time, such an intervention is not a deprivation of
property, but it is supervision over the property use.

Taking into account the above mentioned positions on public interest
in public property relations, it is important for their protection to be
appropriate. First of all, there should be an optimal model of
administrative justice that is consistent with public interest. Legal
protection in order to ensure the exercise of human rights and freedoms
must be carried out by an independent and competent authority. As a rule,
in relations with the authorities such entity is a judicial authority, since

% CnpaBa «Mellacher and Others v. Austria»: pimeHHs €BpONEHCHKOr0 CyIy 3 NpaB JIOIMHHE Bil
19.12.1989 p. NeNe 10522/83; 11011/84; 11070/84. URL: http://hudoc.echr.coe.int/eng?i=001-57616 (nara
3BepHeHHs: 04.04.2019).

% Cnpaea «Handyside v. the United Kingdom»: pimrenns €Bpomeiicbkoro cymy 3 HpaB JOXMHH Bil
07.12.1976 p. Ne 5493/72. URL.: http://hudoc.echr.coe.int/eng?i=001-57499 (nara 3Bepuenns: 04.04.2019).

2 KoHBeHIIisT Tpo 3axUCT MpaB JIIOJUHU Ta OCHOBOIOJOXXKHUX CB0O0OJ: MiXKHApOIHUN MOKYMEHT Bif
04.11.1950 p. Ogiyiinuii sichux Yxpainu. 2006. Ne 32. C. 270.

% CnpaBa «Svenska Managamentgruppen AB v. Swedeny»: pimenHs €BpONeHCHKOTO Cymy 3 Npas
momuan - Big  01.12.1985p. Ne 11036/84. URL: https://hudoc.echr.coe.int/app/conversion/pdf?library=
ECHR&id=001-72454&filename=SVENSKA%20MANAGEMENTGRUPPEN%
20AB%20v.%20SWEDEN.pdf (nata 3Bepuenns: 04.04.2019).
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such a subject may influence the implementation of public administration
responsibility for its activities.

Therefore, in functioning of the administrative justice national model
in relation to public property, it is essential to consider the legitimacy and
proportionality of restrictions when implementing the legal regime of
public property, both from the point of view of supranational and national
law. The provisions of “pure theory” by H. Kelsen are the corresponding
law-enforcement and methodological reference point. In particular, it is
about the perception of national legal systems and international law as the
whole, a hierarchical system that goes back to the so-called Grundnor®.
The fundamental factor of legitimacy is a category of democracy™® that is,
the reasonability of establishing and ensuring the democratic dimension of
the legal regime implementation of public property. On this occasion, the
criterion of the regime democratic nature is acceptable, analogically to the
concept of democratic coup d’etat. Thus, Ozan O. Varol formulated the
criteria relating to the legitimacy of power in general, as well as the
compromise nature of interaction between the parties to the relations, the
“transfer” of power™".

According to the “three-stage test”, a democratic dimension of the
legal regime implementation of public property is impossible without
clear establishment of boundaries for public administration activity. It is
through organizational management, control and supervisory tools of
public administration that one can optimize the model of public
administration regarding the public property use, strengthen social
dialogue and partnership, and increase the level of trust of the world
community in Ukraine.

A key limiting factor for the public administration implementation in
the implementation of legal regime of public property should be the
principle of fair balance. Thus, the interests of a person who has suffered
as a result of intervention in the rights to property must take into account
the interests of the general public. Intervention should not impose
excessive or disproportionate burden on a person®. In fact, there must be
a balance between public and private interests in order to prevent arbitrary

29 Kelsen H. General Theory of Law and State. Harvard: Harvard University Press. 2009. 516 p.

% D’ Aspermont J. Responsibility for Coups d’Etat in International Law. Tulane Journal of International
and Comparative Law. 2010. Ne 18. P. 45,

31 varol 0.0. The Democratic Coup d’Etat. Harvard International Law Journal. 2012. Ne 53. P. 297.

%2 Cnpasa «Valkov and Others v. Bulgaria»: pimenns €BpONeHchKOro Cyay 3 NpaB JIOAHHH Bil
25.10.2011 p. Ne 2033/04, 19125/04, 19475/04, 19490/04, 19495/04, 19497/04, 24729/04, 171/05, 2041/05.
URL.: http://hudoc.echr.coe.int/eng?i=001-107157 (nara 3BepHeHHs: 04.04.2019).
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interference that does not comply with the law. In the case “Jahn and
others v. Germany, the European Court of Human Rights clearly stated
that exceptional circumstances, such as the unique context of reunification
of Germany, could justify the absence of any compensation to private law
subjects as a result of intervention in their property rights®.

The proportionality of restrictions for the public administration
implementation during implementation of public property legal regime is
manifested in compliance with the requirements of Article 1,
Protocol Ne 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms®.

An example might be the case “Hentrich v. France”, in which the
applicant had purchased the land, on which the state authorities
subsequently wanted to exercise their priority right. The state argued that
public interest in this case is to prevent tax evasion®. The European Court
of Human Rights came to the conclusion that exemption by the state can
be predictable, both arbitrary and selective. In the given circumstances of
the case, the applicant experienced an individual and excessive burden
which could be legitimate only if he was denied an effective appeal
against the measure taken against him. Therefore, the fair balance was
violated that had to be achieved between property right protection and
requirements of public interest™.

Accordingly, public interest in public property relations determines
negative and positive obligations of the state. In accordance with § 37 of
the European Court of Human Rights decision in the case “Carmel Saliba
v. Malta” any intervention by a public administration subject in the right
to peaceful possession of property should be legal®’. That is, illegal
intervention in the owner’s property rights is absolutely unacceptable. In
view of social justice, this can be achieved through the proper
implementation of the public property legal regime and protection of
violated, unrecognized or impaired rights, freedoms and legitimate

% CnpaBa «Jahn and Others v. Germany»: piureHHs €BpONEHCHKOTO Cyay 3 TpaB JIOXWHH Bix
30.06.2005 p. Ne 46720/99, 72203/01, 72552/01. URL: http://hudoc.echr.coe.int/eng?i=001-69560 (nata
3BepHeHHs: 04.04.2019).

% Cnpasa «Scollo v. Italy»: pimenns €Bpomeiickkoro cyay 3 mnpas moguau Big 28.09.1995 p.
Ne 19133/91. URL.: http://hudoc.echr.coe.int/eng?i=001-57936 (nata 38epHenus: 04.04.2019).

% Cnpasa «Hentrich v. Francew: pimenns €Bporeiicbkoro cymy 3 mpas moama Big 22.09.1994 p.
Ne 13616/88. URL.: http://hudoc.echr.coe.int/eng?i=001-57903 (nata 3BepHenns: 04.04.2019).

% Cnpaa «Hentrich v. France»: pimenns €Bpomneiickkoro cyay 3 mpaB momuHi Bix 22.09.1994 p.
Ne 13616/88. URL.: http://hudoc.echr.coe.int/eng?i=001-57903 (nata 3BepHenns: 04.04.2019).

3 Cnpasa «Carmel Saliba v. Malta»: pimenns €Bponeiicbkoro cymy 3 mpas moauud Big 29.11.2016 p.
Ne 24221/13. URL: http://hudoc.echr.coe.int/eng?i=001-169057 (nara 3BeprenHs: 04.04.2019).
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interests. In view of public interest, it is necessary to create conditions for
minimizing possible negative manifestations of illegal public property use
or unlawful inaction of authorized subjects of public administration. We
suggest personalizing the measures of liability taken against the offenders
and specifying the penalties for delinquency. This can be achieved based
on combination of enforcement power of law provisions with public
opinion in order to maintain the state of public order and discipline.

2. Useful Result of Public Property Relation

In the theory of pragmatism W. James considers the category of
“useful result” as “a state of mind”*®. We propose to interpret this
approach as a reference point for the establishment and development of
relations concerning the use of public property, taking into account the
ethical and moral principles of such relations, the attitude of public
administration and subjects of private law to social reality. The proposed
option of implementation of public property relations is implemented in
order to ensure social welfare. According to S.S. Kravchenko, one can
distinguish the following theoretical priorities of the philosophical
movement of legal realism, based on the ideas of classical pragmatism*°:
power and economics in society; society’s welfare; a practical approach to
a durable result; a synthesis of legal philosophies.

It can be achieved through the well-established legal regime of public
property. As N.V. Kovalenko explains, such regime appears as the main
means by which the administrative-legal regulation is implemented,
representing the form of state influence on certain domains of public
relations, including the economy, in order to coordinate, correlate and
eliminate discrepancies in public and private interests*. The public
dimension of public property relations has a “vertical” nature, aimed at
protecting, at first, public interest.

In pragmatic dimension, when formulating the criteria for
institutionalization of the public property legal regime, it is necessary to
take into account the social life realities of public property relations, based
on which the management efficiency evaluation of such property is
carried out. The reality of such criteria is manifested in their objectivity

% James W. What is Pragmatism?. / ed. by A. Blunden. USA: Harvard UP, 2005. P. 29.

% Kpasuenko C.C. B3aeM03B’5130K Teopii MpaBOBOTO pealisMy i MpaBOBOTO mparMatusMy y (imocodii
CIIA. Axkmyanvui npobremu depoicasu i npasa. 2011. Bur. 60. C. 475.

0 Kosanenko H.B. Merononoriusi MiIXOAX J0 BU3HAYCHHS TOHSTTA aJMIiHICTPATUBHO-TIPABOBOTO

pexumy. Haykosuii gicnuk /[Hinponempoecbkozo OepaiicasHozo yHieepcumemy enympiwnix cnpag. 2014. Ne 1.
C. 174.
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and independence in evaluating legal facts based on world-wide views,
cultural characteristics, and experience in the relevant field of legal
regulation. Namely, taking into account the categories of objectivity,
factual assurance and cause and effect links of relations regarding the
lawful use of public property during the establishment of powers of public
administration subjects and users of public property, the autonomy of the
legal status of participants in administrative legal relations regarding the
use of public property and administrative -legal ways of protection in this
field. Such systemic-structural links allow guaranteeing the effectiveness
of public administration activities in the exercise of their powers, taking
into account the legal regime of public property on the basis of unified
standardization norms and rules of conduct.

In an instrumental dimension, public administration functions in
relation to public property have an optimal alternative nature. It is about
the reasonability of choosing an optimal way of using property from all
available alternatives. At the same time, the probable results of the
proposed choice are implemented in new social circumstances. When
using public property, the behavior should be oriented towards a long-
term relations taking into account a public interest, as well as previous
experience in public administration. This process is influenced by the
historical context, objective circumstances of public property relations,
subjective convictions of persons with legitimate competence to use such
property, the existence of liability institution of public administration
subjects for torts in public property relations.

As for draft decisions at using public property, then pragmatism
allows developing an optimal model of property use, given the potential
practical consequences and direct actual current results. As J. Dewey
explains, the pragmatic concept of the instrumental method is based on
value dimensions, provided that it takes into account practical interest and
subjective choice in order to transform undesirable, unfavorable,
indefinite, problematic situation into a clear and desirable one for a
person*. In particular, the standard of justification and legitimacy of
public property use should be based on the criterion of effectiveness. It is
worth supporting W. James’ position that empiricism and rationalism are
combined in pragmatism, provided that the experience has practical

* Ckorumii [1.B.  EKOHOMIKO-TEOpETHYHE 3HAHHS B  METOJONOTIYHHX  PeIeKCisxX mparMaTusMy.
Hayrosuii eicnux Hayionanvrnoeo nicomexuniunozo ynisepcumemy Yxpainu. 2010. Bum. 20.12. C. 250.
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consequences (the criterion of truth is something that “works” best and
combines with the whole set of experience)*.

Therefore, in order to determine the optimal and most favorable
directions of using public administration activity tools in using public
property, it will be appropriate to consider the category of usefulness. We
agree with the scientific position of W. James that the practical value of
true ideas originates from the practical value of their objects®. We suggest
taking into account the possibility of achieving public interest, meeting
the social life needs in rational and efficient use of public property. It is
possible in the form of a purposeful, useful for the state and society
implementation of public property relations under the conditions of
adaptation to the current national economic situation.

As an example, the experience of the Federal Republic of Germany
in relation to improving the procedure of public finance use may be
relevant for implementation in Ukraine. It is about the possibility of using
a privatization tool to increase revenues and reduce the expenses of state
and local budgets. Thus, the German practice of law enforcement is
guided by the general economic postulate that funds have a more
productive potential when used by the subject of private law**.

Key innovations should create conditions for the development of
corporate transparency in public property use. Given the German
experience for Ukraine, it is useful to create a state register that will cover
international coverage data. Key innovations should create conditions for
the development of corporate transparency in the use of public property. It
is useful to create a state register that will cover international coverage
data in Ukraine, taking into account the German experience for Ukraine™.
Of course, it is necessary to ensure full access to data on public expenses
and expenses of local self-government bodies, private law and delegated
competency subjects that use public property. An appropriate tool for
ensuring transparency is the Global registry of owners and other
authorized entities on public property.

Note that in implementing public property relations, it is reasonable
to take into account the rational sense of C. Peirce’s conception on ways
of using public property and “possible practical consequences”. The

*2 Tikeitme B. Iparmarusm. Kuis: Bug-o «Ykpansay, 1995. C. 44,

3 Tixeiime B. IIparmarusm. Kuie: Bumg-Bo «Ykpaunay, 1995. C. 101.

* Welfens P.J.J. Economic Aspects of German Unification: National and International Perspectives.
Berlin: Springer Verlag, 1992. P. 245.

** Germany: Trend toward re-municipalisation of energy sector. URL: https://www.epsu.org/article/
germany-trend-toward-re-municipalisation-energy-sector (nara 3sepaenss: 04.04.2019).
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categories of existence, quality, attitude, ideas, and substance are used®.
The above mentioned means that there is an abstract description of an
effective model of person’s behavior authorized to use public property.

Thus, the notion of existence is formed when relations on the use of
public property arise, in particular, when applying the tools of public
administration (ontological proposal). Then, the category of existence is
transformed into a qualitative state of relations. That is, relations on the
public property use are manifested both directly in the interaction of
public administration with other subjects of public and private law, and
with no regard to specific circumstances as for institutional characteristics
of public property.

Along with that, we should note that often non-compliance with or
violation of effectiveness of public property use takes place. For example,
there may be torts regarding the use of public money to finance the
activity of property of state and communal enterprises, institutions and
organizations. The above situation is connected with violation of the
obligation by public administration subject to ensure the implementation
of the right, established in Art. 53 of the Constitution of Ukraine, to
education®’, an integral element of which is the proper financing of
educational institutions. It is about ensuring proper financing of
educational institutions, when the receipt of specially allocated money is
one of elements of education availability. It is carried out at the expense
of the state and local budgets transferring to the specially allocated
amount of money in the size of the financial standard to such an
educational institution (taking into account the correction coefficients) of
budgetary provision per one pupil who acquires a complete general
secondary education®.

It should be noted that in view of pragmatism it is important for the
court to control decisions made on the basis of exercise of discretionary
powers as effectively as possible® in disputes concerning the unlawful use
of public property and restoration of social welfare (the decision in the
case “Hasan and Chaush v. Bulgaria™).

“° Mupc U.C. Us6pannbie ¢uinocodcekue mnpousBenenus /mep. ¢ anra. K. TomyGoBud u mp.; pen.
JI. Makeesa u ap. Mocksa: Jloroc, 2000. C. 103.

" Koncruryuis Yxpainu : 3akon Ykpainum Big 28.06.1996 Ne 254k/96-BP : i3 3M. i gom. craHoM Ha
30.09.2016. Ogiyiunuii sichux Yrpainu. 2010. Ne 72/1. Cnemianpauii Bumyck. C. 15. Ct. 2598.

*® ocranosa Bepxosroro Cyxy y ckiai koserii cymais KacariifHoro aaMinicTpaTHBHOrO Cy/y y CIpasi
Ne 442/8337/17 Bim 26.02.2019 p. URL: http://www.reyestr.court.gov.ua/Review/80167815 (nara 3BepHeHHS:
04.04.2019).

* Cnpasa «Hasan and Chaush v. Bulgaria»: pimenns €Bporneiicbkoro cymy 3 npas monuan. Ne 30985/96.
URL: http://hudoc.echr.coe.int/eng?i=001-58921 (aata 3Beprenns: 04.04.2019).
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It is essential to regulate in the Code of Administrative Offences of
Ukraine and in the Law of Ukraine “On Management of State-Owned
Objects” in detail a procedure for bringing to the liability of public
administration subjects for damage, illegal actions, negligence in relation
to public property. It is necessary to take into account the fact that, as
S. G. Stetsenko emphasized that administrative delictology should be
included in the subject of administrative law™. According to
T. O. Kolomoets, today, administrative-tort relations should belong to the
subject of administrative law, since administrative-tort law is not vested
with all necessary features of an independent branch of law™.
Accordingly, in view of public interest for the proper performance of
functions of the state and local self-government as well as other subjects
of private law as for the use of public property, administrative and
property liability measures should be applied.

Complex implementation of organizational, organizational-
administrative, administrative, and economic means of influencing public
property relations will allow realizing public interest in economically
rational and legally legitimate use of national property of Ukraine, state
resources and capital of territorial communities depending on the purpose
of such property. Accordingly, it will be possible to focus on the result of
public management activities in terms of maintaining welfare and national
law and order, improving and increasing the efficiency of social
production, ensuring social dialogue and increasing the investment
attractiveness of public property activities.

It can be said that pragmatism determines rational and effective
public property use. In such way, officials (officers) of public
administration subjects are obliged to provide protection, fair and
effective public property use only for implementation of competence
provided by law, for prevention of damage. Therefore, public
administration subjects’ behavior should be guided by observance of
anticipated effectiveness from property use, rational decision-making,
prevention of excessive costs, as well as taking into account public
interests and private goals of a person as a user of public property together
with provision of social welfare.

% Crenenko C.I'. CyuacHuii IOTyIsL HA TIPEAMET aaMiHicTpaTHBHOTO Tpasa. ITy6niune npaso. 2016. Ne 1.
C. 24-25.

*! Konomoer; T.A. [Ipenmer agMUHHCTPATHBHOTO MpaBa: K BOMPOCY IOWCKa HOBOro Qopmara B
COBPEMEHHOH YKpaMHCKOH aJMHHHCTPATHBHO-IIPABOBOW HaykKe. AOMuHucmpamugenoe npago: paszeumue
meopemuueckux OcHO8 u Mmoldepruszayus 3axonooamenscmea. 2013. Bpm. 8. C. 118 (Cepusa: IO6uien,
KOH(pepeHIHH, POPYyMBI).
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CONCLUSIONS

One can state that “three-stage test” allows achieving balance
between public interest and private interests of persons used public
property. This can be achieved in accordance with principles of
legitimacy, legitimate goal in the interests of democratic society and
proportionality in public property relations. Not less important is to
provide preventive and punitive influence of liability of public
administration subjects in public property relations. As a result, it is
possible to enforce the legitimacy of public administration subjects’
activity, support of public effect from penalties taking into account
proportional reaction on torts, unlawfulness inaction etc.

Therefore, we suggest the following format of public property use in
pragmatic dimension:

— Guaranteeing non-discriminatory use of public property by all
authorized representatives of the relations: public administration, other
subjects of public and private law;

— Establishing the boundaries of public administration discretion
regarding public property and exceptions to the implementation of legal
regimes of such property in view of social circumstances, usefulness
category and optimal models of draft decisions when using public
property;

— Guaranteeing effective means of protecting violated, unrecognized
or impaired rights and legitimate interests, in particular, through the right
to access to justice; maintaining the unity of legal positions in cases
relating to public property that are in court consideration.

Pragmatism allows providing multidimensional nature and flexibility
of relations of public property use. As a result, the conditions for mutually
accepted and non-controversial decisions, implementation of proper
instruments of public administration activities are used.

SUMMARY

The regime characteristics of types of public property of
international, national and local purpose are specified. It is suggested
focusing on “pure” understanding of legal regime through abstraction,
exclusion and differentiation of moral, ethical, psychological,
sociological, and other elements of the relations in public property use. It
Is justified that public interest exists in public property relations, first of
all, in economic measures and it is aimed at achieving social justice and
social dialog.
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The article describes the peculiarities of pragmatism methodology
implementation to provide rational and effective public property use. The
author specifies that it is necessary to guarantee the improvement of ways
and “possible practical outcomes” of public administration functions, in
particular, practical implementation of draft decision in order to establish
and develop the relations of public property use. The attention is drawn to
the approaches of scientific school of pragmatism with the aim to
formulate the mechanism of making mutually acceptable and non-
controversial decisions, the implementation of proper tools of public
administration activity.

The author draws attention to the fact that “three-stage test” allows
reaching balance between public interest and private interest of people
who use public property according to the principles of legitimacy,
legitimate goal in the interest of democratic society and proportionality in
public property relations. The practical experience of the European Court
of Human Rights, in particular, in relation to rules and principles of
peaceful use of public property is analyzed. It is proved that the
supervision over public property use should take place in the interests of
society.
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THE PROBLEMS OF LEGAL REGULATION
OF HUMAN RIGHTS AND FREEDOMS AT TEMPORARILY
OCCUPIED TERRITORIES OF UKRAINE

Iliashko O. O.

INTRODUCTION

In the recent years constitutional human rights at the temporarily
occupied territories have been in focus of lawyers and law scientists as
well as the scientists of other branches of socio-humanitarian sciences.
The interest in the subject of the present research is expressed through
significance of functions performed by constitutional human rights at the
temporarily occupied territories of Ukraine under the modern conditions.

The research of constitutional human rights nature at the occupied
territories can be divided into types of knowledge according to subject
belonging, as a result the sources of philosophical, theoretical as well as
branch, inter-branch and applied orientation can be distinguished. In every
individual case a scientist solves own research tasks based on peculiarities
of the subject and the method of the research. However, they constitute a
holistic, but diverse picture of one of constitutional human and civil rights
and freedoms as a whole.

To establish inter-branch connections between individual types of
scientific knowledge to use it effectively, to overcome inconsistency and
gaps in research of certain aspects of constitutional human rights and
freedoms at the temporarily occupied territories, one should strengthen a
philosophical and methodological basis of scientific research, pay
attention to the problems of understanding the phenomena essence, their
legal nature, establishing the cause and effect relations, revealing the
degree of possible and necessary in subjective right, determining criteria
for determination of limits for freedom and justice.

In  Ukraine the development of protection institution for
constitutional human and civil rights and freedoms at the temporarily
occupied territories is taking place in the context of global genesis of
these rights and freedoms. For all the time constitutional human rights and
freedoms at the temporarily occupied territories of Ukraine have been

141



enriched with positive achievements of international standards in the field
of human rights. Taking into account sad events of 2014, Ukraine based
on its historical experience and international experience builds up
effective mechanisms of human rights protection at the temporarily
occupied territories.

Taking into account significance of the institute for human rights
protection at the temporarily occupied territories not only for Ukraine, but
for all international community, it can be considered in two aspects:

1) As a legally separated set of legal norms governing constitutional
relations in the field of human rights provision at the temporarily occupied
territories;

2) A combination of legal ways and means for effective
consolidation, provision, protection and exercise of human rights and
freedoms at the temporarily occupied territories by special authorized
state and international institutions implementing law policy in the field of
human rights provision.

1. General State of Human Rights and Freedoms
at the Temporarily Occupied Territories of Ukraine

The events of recent years in and around our country, the analysis of
a national system of law shows that there are a number of urgent problems
regarding the fundamental national values declared in the Constitution of
Ukraine such as human life, health and safety, human rights and
freedoms, the state and social order of the country, its sovereignty and
territorial integrity, the development of a law-governed, democratic, and
social state. All these problems have been manifested more clearly under
the conditions of temporary seizure of part of Ukrainian lands by the
Russian Federation. Therefore, the scientific awareness of the problems of
constitutional human and civil rights and freedoms at the occupied
territories of Ukraine is very urgent.

The list of human and civil rights and freedoms, enshrined in the
Constitution and other legislation of Ukraine, is universally recognized for
any law-governed state. The main problem is proper provision of their
implementation, creation of effective state mechanisms for their
protection. The achievement of this goal is complicated in those countries
where socio-political and legal systems undergo significant
transformations. The main object, to which radical economic, political,
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social and spiritual transformations in our country are directed and
determined by the strategic course of integration into the European and
world democratic community, is a person, human interests, rights and
freedoms.

The Constitution of Ukraine proclaimed the establishment and
provision of human rights and freedoms as a main duty of the state and
laid the basis for construction of such mechanism. Human rights and
freedoms at the temporarily occupied territories of Ukraine are an integral
part of the system of constitutional human and civil rights and freedoms.

Democratic transformations in all fields of society life require
improvement of a legal system of Ukraine, its constitutional foundations
as the legal basis for the systematic structural and organizational reform of
public power, the system of state management, the establishment of
priority national values, and the creation of a mechanism for the
protection of human rights and freedoms. The need to clarify the
problems, trends and prospects of the development of modern state studies
also emphasizes the necessity for detailed comprehensive development of
fundamental legal issues. An important task of modern historical science
and jurisprudence is the substantial revision of the content, rethinking of
national state-legal reality in the context of generally recognized
democratic principles of functioning of the social and law-governed state,
the development of a powerful tool for the provision and protection of
human rights and freedoms®.

Therefore, the priority of human interests, rights and freedoms has
determined actualization of the need for legal provision of development in
the humanitarian field. This is, first of all, the guarantee of fundamental
human rights: to the safety of life, freedom and personal inviolability; to
health and medical care; to free development of personality, respect for
honor and dignity; for work and rest, social protection; to the freedom of
creativity in all domains — social, scientific, technical, artistic, etc. It
follows from here that creation of a law-governed society where the
supremacy of law prevails, and human rights are desired, indisputable and
guaranteed is the precondition for the formation of a democratic, law-
governed, and social state. And only when human rights become existing
reality, namely, the urgent need of every person, an integral feature of

! IlpaBosa cucrema Ykpaimm: icropis, cram Ta mepcnextusu : y 5 1. X. : Ilpaso, 2008. — T. 2 :
KoncruryniiiHi 3acanm npaBoBoi cUcTeMH YKpaiHu i mpobyiemu ii BrockoHayeHHs / 3a 3ar. pen. 1O. I1. butsxa.
X. : IIpaBo, 2008. 576 c.
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their sense of justice, a factor of the attitude to environment of both
individual person and power institutions and its bodies, a truly law-
governed state can be built. Therefore, the main condition for the
functioning of civil society and law-governed state is precisely a person, a
personality who embodies his/her right to self-fulfillment. And then the
personality as a subject of a law-governed society and state becomes such
a citizen having a sense of civic responsibility and real patriotism.

So, a person and human rights are a priority among all humanitarian
values. And this priority, as well as their role and purpose, are obvious
and undoubted. Any social reform, development and implementation of
any state programs, planning and implementation of large-scale and
smaller projects should be correlated with the “human dimension”, and in
this very context we should evaluate everything that is happening in our
state and in the world in general today.

At present, the constitutional and legal regulation of relations
connected with the temporary occupation of certain territories is a very
important issue for Ukraine in the context of the hybrid war that the
Russian Federation is leading against us, which occupied parts of
Ukrainian lands in 2014. Ukraine, mobilizing its forces and with the
support of a progressive international community, is struggling to restore
its territorial integrity.

In general, the problems of regulation of temporarily occupied
territories have been the subject of research attention since ancient times.
The first attempt to link geographic conditions with the character and
customs of people, their economic and political system was carried out by
French philosopher of the 18" century Montesquieu. Such scholars of the
19™ century as the English historian H. Buckle, the French geographer E.
Reclus, the American geographer E. Huntington, the Russian geographer
and sociologist L. Mechnikov at al. developed such problems.

The founder of geographical determinism is the German geographer,
ethnologist, sociologist, founder of anthropogeography, geopolitics, the
theory of diffusion and political geography Friedrich Ratzel (1844-1904).
His main merit is the discovery of links between policies of a particular
country and its geographical location. In his book “Political Geography”
(1897), he emphasizes on the political and geographical location of the
state.
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The clarification of patterns of spatial location of settlements and
creation of geographic models of cities (geo-social studies) began in the
first half of the 20" century. One of the first “model-makers” of city
geography was V. P. Semenov-Tian-Shansky. Geographical aspects in the
context of the economy placement were developed by German scholars
who created the so-called theory of a standort — a place of location. The
term “standort” means not real, but optimal placement of production. This
direction was represented by J. Thunen, A. Weber, A. Losch and others.

In national geographic science, S. L. Rudnytsky was one of the first
who examined the particular influence of a geographical position on the
development of Ukraine in 1916 in the work “Ukrainian case on the state
of political geography™. A significant contribution to the development of
category “geographical position” was made by O. Topchiev, O. Shabliy,
M. Palamarchuk, M. Pistun, V. Grytsevich, V. Lazhnik and others. Thus,
the features of the state territory have a great impact on its significance at
the world political arena, and the concept of “geographical location™ is
one of the fundamental categories of geography.

The formation of Ukraine as an independent state is accompanied by
transformation processes, requiring diverse research. In this sense, the
political and geographical factor allows localizing the advantages and
threats spatially, finding out the regional proportions and disproportions
of the political field of the state, as well as determining the direction of
development of political processes.

This research corresponds to the state scientific programs, plans and
topics, which comprehensively cover the human and civil rights and
freedoms at the temporarily occupied territories. This is, first of all: the
Law of Ukraine of July 11, 2001 “On Priority Areas for the Development
of Science and Technology” (Article 3, Priority Areas for the
Development of Science and Technology for the Period up to 2020); “The
National Program of Adaptation of Ukrainian Legislation to the Law of
the European Union” (the Law of Ukraine of March 18, 2004,
No 1629-1V); “Priority Direction of the Development of Legal Science for
2016-2020, approved by the Resolution of the General Meeting of the
National Academy of Legal Sciences of Ukraine dated March 3, 2016,
“Strategy for Sustainable Development “Ukraine-2020”, approved by the

2 Pyauunupknii C. JI. YkpaiHChKa CrpaBa 3i cTaHOBHINA momiTHaHOT reorpadii. Bepin: Ykp. Croso, 1923.
282 c.
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Decree of the President of Ukraine dated January 12, 2015 Ne. 5/2015,
“The Plan of Legislative Provision of the Reform in Ukraine”, approved
by the Verkhovna Rada of Ukraine on June 4, 2015 Ne 509-VIII.

2. The Concept and Features of “Temporarily Occupied Territory
of Ukraine” and Its Legal Regime

Yet at the beginning of the 20" century, S. Rudnitsky?, defining the
role of political geography in the system of geographical sciences and
laying the foundation of national political geography, noted that “the
functioning of the state always depended on its place in the system of
world territorial-political relations and the regional distribution of internal
political forces”. By this fact he emphasized the significance of spatial
analysis of political processes.

The state border is, above all, the frontier of protecting its national
and international interests: economic, political, social, military,
environmental and others. In addition, it is a face, a reputation of the state.
For the young Ukrainian statehood, when the processes of forming
national identity are taking place in the country, the feeling of own nation
is manifested, first of all, through contacts with the outside world, which
Is the most visual at the border. The border is also a symbol of national
sovereignty, independence of the state”.

However, since 2014, a part of Ukrainian territory has been under the
threat of exclusion — occupation and annexation of Ukrainian lands of the
Autonomous Republic of Crimea by the Russian Federation took place.

The concept of “military occupation” (Latin occupatio — seizure) is
defined as the temporary seizure by the armed forces of one state of the
territory of another state without gaining sovereignty over it. Currently,
there is no consensus among experts on how to determine the set of
criteria by which one can determine the correspondence of a particular
occupation case unambiguously. In various sources, the following features
of occupation are mentioned: temporality of the mission, temporary status
(we should mention that the limits of temporality, clear criteria for the
distinction from continuity are not given); the inevitable presence of the
victim state (country, people, etc.) as a party to the relations;

¥ Pynuuuskuii C. JI. YkpaiHCchKa cripaBa 3i CTaHOBHIIA MOMiTHIHOI reorpadii. bepuin: Yip. Croso, 1923.
282 c.
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indispensable — de jure or de facto — staying in a state of war, or violent
nature of invasion of the occupation armed forces; taking over the
functions of management, establishment of own administration at the
occupied territory, establishment of the fact of control over the occupied
territory and/or the population by armed forces; compliance with
international legal norms, which determine the compulsory international
legal responsibility for its initiator; recognition of the occupational status
of the territory by the world community.

Taking into account the abovementioned, one can make a conclusion
that occupation in all cases is carried out with the participation of military
force and has some types: occupation under the state of war (military,
hostile); post-war occupation (according to peace treaties)”.

Occupation under the state of war. The regime and legal aspects of
military occupation are defined by the special international treaties
adopted by the IV Hague Conference of 1907, the Geneva Conventions of
1949 and the protocols of 1977 to them. According to these international
acts, military occupation is the temporary occupation by the armed forces
of one state of the territory of another state with the taking over of the
basic management functions. This territory is considered occupied when
the actual power on it passed to the hostile army. The occupying party
must respect human rights, prevent deportations and mass executions of
population. It has the right to withdraw funds, treasury and other state
assets of the occupied party, while private property, community property,
as well as educational, scientific, religious, artistic, charitable institutions
should be inviolable.

Armed resistance in case of occupation is not a decisive factor. The
Geneva Conventions of 1949 (Article 2) state: “The Convention will also
apply in all cases of occupation of all or a part of the territory of the High
Contracting Party, even if this occupation does not meet any armed
resistance”.

Post-war occupation. The regime and legal rules of post-war
occupation are usually determined by special international treaties of
stakeholders specifically for a particular country or territory for the
purpose of fulfilling the terms of a peace treaty, for example, in the event
of imposing an indemnity. The post-war occupation is also aimed at

> Kympienko 1. A., Jlem’siHtok FO. A., limenko O. B. [lep>xaBHa TepuTOopis 1 JAepKaBHUH KOPIOH:
HaBYaJILHUN MOCIOHUK. XMenbHUIbKYI: Bugasaunreo HATICY, 2014. 256 c.
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threatening or reprisals, such as an embargo or a boycott, to force the
other party to take necessary action®.

Occupation in peace time. Occupation is not always connected with
war. The regime and legal norms of non-hostile occupation in peace time,
as well as in the post-war period, are established by special treaties
between states. However, there is still no generally accepted view on
sufficiency for inclusion in this category of bilateral treaties between the
occupier state and the occupied state, whether the indispensable condition
Is the verification and recognition of such treaties or a direct mandate
from the world community, its supranational structures such as the League
of Nations, the United Nations. Non-hostile occupations include, as a rule,
numerous peacekeeping missions of the UN, NATO, Collective Security
Treaty Organization (CSTO) and other organizations in the event of
presence of a UN mandate. The issues of permissible levels of
interference or non-interference of the occupation forces with the
activities of political power at the occupied territory are considered as
essential’.

At present, Ukrainian legislation, in particular the Law of Ukraine
“On ensuring the rights and freedoms of citizens and legal regime at the
temporarily occupied territory of Ukraine” (Article 1), has determined that
the temporarily occupied territory of Ukraine is an integral part of the
territory of Ukraine, governed by its Constitution and laws.

The temporarily occupied territories of Ukraine are recognized as
follows:

1) The land of the Autonomous Republic of Crimea and Sevastopol,
internal waters of Ukraine of these territories;

2) Internal sea waters and the territorial sea of Ukraine around the
Crimean Peninsula, the territory of the exclusive (maritime) economic
zone of Ukraine along the coast of the Crimean Peninsula and the coastal
continental shelf of Ukraine, which is subject to jurisdiction of Ukrainian
state authorities in accordance with norms of international law, the
Constitution and laws Ukraine;

6KynpieHKo . A., Jem’suiok FO. A., Jlinenko O. B. JlepkaBHa TepHUTOpisl 1 Jep>KaBHUKA KOPJIOH:
HaBYAIbHHN MOCiOHMK. XMenpHuIbKUH: Bugasaunrso HAITICY, 2014. 256 c.

7KynpieHKo . A., Jem’smuiok FO. A., Jlinenko O. B. JlepkaBHa TepuUTOpist 1 JepKaBHUKA KOPIOH:
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83) Airspace over the territories specified in clause 1 and 2 of this
part”.

Normative legal regulation of the occupied territory is carried out by
the Constitution of Ukraine, the Law of Ukraine “On ensuring the rights
and freedoms of citizens and the legal regime at the temporarily occupied
territory of Ukraine”, the Law of Ukraine “On Border Control”, the
Criminal Code of Ukraine (Articles 332-1, 438), the Criminal Procedural
Code of Ukraine, the Code of Administrative Offences of Ukraine
(Articles 202, 204-2), the Order of the Cabinet of Ministers of Ukraine
“On Temporary closure of checkpoints across the state border and control
points” and others.

Temporarily occupied territories are subject to a special legal regime of
crossing their borders, transactions, elections and referendums, the exercise
of other human rights and freedoms. The legal regime of the temporarily
occupied territory also includes a special procedure for ensuring the rights
and freedoms of people who live there. This regime can be determined,
changed or canceled solely by the laws of Ukraine®.

The Basic Law of Ukraine has determined that Ukraine is a sovereign
and independent, democratic, social, law-governed state which
sovereignty extends over its entire territory. Ukraine is a unitary state, and
its territory within the boundaries of the existing border is integral and
inviolable™.

The Russian Federation cynically violated these provisions of the
Constitution of Ukraine, having infringed on the territorial integrity of
Ukraine.

The Constitution of Ukraine (Article 17) defines: protection of the
sovereignty and territorial integrity of Ukraine, ensuring its economic and
information safety are the most important functions of the state, the matter
of all Ukrainian people. The defense of Ukraine, protection of its
sovereignty, territorial integrity and inviolability are relied on the Armed
Forces of Ukraine.

8 IIpo 3a6e3neuenns mpas i cBOGO rPOMaISH Ta IPABOBHH PEKMM HA THMYACOBO OKYIIOBAHIi TepHTOPii
Vxpainu: 3akoH VYkpaiuum Big 27.04.2014 p. Ne 1207-VII. [latra onoBnenns: 04.11.2018 p. URL:
https://zakon.rada.gov.ua/laws/show/1207-vii
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Vkpainn: 3akoH VYkpaiuum Big 27.04.2014 p. Ne 1207-VII. [latra onoBnenns: 04.11.2018 p. URL:
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The maintenance of state security and protection of the state border
of Ukraine are entrusted to corresponding military formations and law-
enforcement bodies of the state, organization and procedure of their
activities are determined by law. The Armed Forces of Ukraine and other
military formations can be used by no one to restrict the rights and
freedoms of citizens or in order to overthrow the constitutional order,
eliminate the authorities or hinder their activities™".

The activities of Ukraine in the foreign policy domain are aimed at
ensuring its national interests and safety by maintaining peaceful and
mutually beneficial cooperation with the members of international
community on generally accepted principles and in compliance with the
norms of international law™.

The Constitution of Ukraine (section 2) also defines the rights,
freedoms and duties of a person and a citizen, extending throughout the
territory of the state. Occupation limited the ability of people at the
temporarily occupied territories to exercise the rights provided by this
section.

The territorial structure of Ukraine is based on the principles of unity
and integrity of the state territory, a combination of centralization and
decentralization in the exercise of powers, balance and socio-economic
development of regions, taking into account their historical, economic,
ecological, geographical and demographic peculiarities, ethnic and
cultural traditions.

The administrative-territorial structure of our state (Article 133 of the
Constitution of Ukraine) include the Autonomous Republic of Crimea,
regions, districts, cities, districts in cities, settlements and villages. Kyiv
and Sevastopol have a special status, defined by the laws of Ukraine®®.

Since 2014, the system of administrative-territorial organization of
Ukraine has been violated, due to the loss of actual control over the
Autonomous Republic of Crimea, part of the territories of Donetsk and
Luhansk regions.

The status of the Autonomous Republic of Crimea is defined in
section 10 of the Constitution of Ukraine, Article 134 of which states that

' Komcrurymis Vkpainm: 3axon Vkpainm Bix 28.06.1996 p. Ne254x/96-BP. Jlata OHOBICHHS:
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the Autonomous Republic of Crimea is an integral part of Ukraine and,
within the limits of powers defined by the Constitution of Ukraine,
resolves the issues assigned to its competence™. According to Article 135
The Autonomous Republic of Crimea has its Constitution adopted by the
Verkhovna Rada of the Autonomous Republic of Crimea and approved by
the Verkhovna Rada of Ukraine in not less than half of its constitutional
composition.

At the same time, the normative legal acts of the Verkhovna Rada of
the Autonomous Republic of Crimea and the decisions of its Council of
Ministers should not contradict the Constitution and laws of Ukraine.
They are adopted in accordance with the Constitution of Ukraine, the laws
of Ukraine, acts of the President of Ukraine and the Cabinet of Ministers
of Ukraine and for their implementation™.

The representative body of the ARC (Article 136 of the Constitution
of Ukraine) is the Verkhovna Rada of the Autonomous Republic of
Crimea, whose deputies are elected on the basis of universal, equal, direct
electoral right by secret ballot. The term of powers of the VVerkhovna Rada
of the ARC, whose deputies are elected at the regular election, is five
years. Terminating the powers of the Verkhovna Rada of the ARC entails
the termination of powers of its deputies. The Verkhovna Rada of the
Autonomous Republic of Crimea, within the scope of its powers, makes
decisions and resolutions that are compulsory for implementation in the
Autonomous Republic of Crimea. The Crimean government is the
Council of Ministers of the Autonomous Republic of Crimea. The
chairman of the Council of Ministers of the ARC is appointed and
dismissed by the Verkhovna Rada of the Autonomous Republic of Crimea
with the consent of the President of Ukraine. The powers, procedure for
the formation and activities of the Verkhovna Rada and the Council of
Ministers of the ARC are determined by the Constitution and laws of
Ukraine, normative legal acts of the Verkhovna Rada of the ARC on
matters within its competence. Justice in the Autonomous Republic of
Crimea is carried out by the courts of Ukraine™.
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Article 137 of the Constitution of Ukraine stipulates that the ARC
carries out normative regulation of the following issues:

1) Agriculture and forests;

2) Melioration and quarries;

3) Public works, crafts and trading; charity;

4) Urban development and housing;

5) Tourism and hotel business; fairs;

6) Museums, libraries, theaters and other cultural institutions,
historical and cultural reserves;

7) Public transport, highways, water pipes;

8) Hunting and fishing;

9) Sanitary and hospital services.

In case of non-compliance of normative legal acts of the VVerkhovna
Rada of the ARC with the Constitution of Ukraine and the laws of
Ukraine, the President of Ukraine may suspend their action with
simultaneous appeal to the Constitutional Court of Ukraine as to their
constitutionality™’.

The competence of the ARC includes (Article 138 of the
Constitution):

1) Appointment of the election of deputies of the Verkhovna Rada
and approval of the ARC election commission composition;

2) Organization and conduct of local referendums;

3) Management of property belonging to the Autonomous Republic
of Crimea;

4) Development, approval and implementation of the ARC budget on
the basis of a unified tax and budget policy of Ukraine;

5) Development, approval and implementation of the ARC programs
regarding socio-economic and cultural development, rational use of
nature, environmental protection in accordance with national programs;

6) Determination of the status of localities as resorts; establishment
of sanitary protection zones of resorts;

7) Participation in ensuring the rights and freedoms of citizens,
national concord, assistance in the protection of law order and public
safety;

Y Komcrurymis Vkpainm: 3axon Vkpainm Bix 28.06.1996 p. Ne254x/96-BP. Jlata OHOBICHHS:
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8) Ensuring the functioning and development of state and national
languages and cultures in the ARC; protection and use of historical
monuments;

9) Participation in the development and implementation of state
programs for the return of deported people;

10) Initiation of introduction of a state of emergency and
establishment of areas of emergency ecological situation in the ARC or in
its separate areas.

In accordance with the laws of Ukraine other powers can be
delegated to the Autonomous Republic of Crimea®®.

Article 139 of the Constitution of Ukraine provides for operation of
the Representative Office of the President of Ukraine in the ARC, the
status of which is determined by the relevant law of Ukraine™.

The constitutional and legal regulation of the temporarily occupied
territories of Ukraine is a set of constitutional norms enshrined in the legal
acts defining the legal status and regime of the temporarily occupied
territories, as well as the scope of human rights and freedoms at the
temporarily occupied territories.

3. The Ways of Improvement of Ukrainian Legislation
in the Part of Provision of Human Rights and Freedoms
at the Temporarily Occupied Territories of Ukraine

Analyzing the constitutional law science, we can see the gap between
theoretical studies of the constitutional human and civil rights and
freedoms at temporarily occupied territories and the needs of legal
practice, inability of scientists to formulate substantiated conclusions and
proposals in the near future, that is why it is necessary to comprehensively
combine scientific achievements in the field of research.

In the Basic Law of Ukraine there is no concept of temporarily
occupied territories, and the science of constitutional law does not define
the concept of “constitutional and legal regulation of temporarily occupied
territories”. Therefore, taking into account the relevance of this problem,
we consider it necessary to define these concepts.

¥ Komcrurymis Vkpaimm: 3akon Vkpainm Bix 28.06.1996 p. Ne254x/96-BP. Jlata OHOBICHHS:
21.02.2019 p. URL: http://zakon2.rada.gov.ua/laws/show/254x/96-8p.
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Therefore, the temporarily occupied territories of Ukraine are an
integral part of Ukrainian territory, defined by the Constitution of
Ukraine, which is subject to the Constitution and laws of Ukraine in
accordance with international law ratified by Ukraine.

Although at the end of 20" century and at the beginning of the 21*
century Ukrainian theorists, constitutionalists and specialists of other
branches of law studied and are still studying the human and civil rights
and freedoms, it remains the urgent issue: the provision of human rights at
the temporarily occupied territories, the restoration of territorial value.
Therefore, an advisory body should be set up under the President of
Ukraine — the Commission on ensuring human rights at the temporarily
occupied territories and restoring the territorial integrity of Ukraine.

According to the aim and role of the Commission activities it would
be possible to include the following in its main tasks:

1) Assisting the President of Ukraine in approving the ideas of
ensuring human rights at the temporarily occupied territories and restoring
territorial integrity;

2) Preparing and drafting proposals on normative legal protection of
human rights at temporarily occupied territories and restoration of
territorial integrity for the President of Ukraine;

3) Advisory, informational, expert-analytical and other support of the
activities of the President of Ukraine for ensuring human rights at the
temporarily occupied territories and restoration of territorial integrity;

4) Cooperation with research institutions and higher educational
Institutions, in particular, on conducting research and analytical studies on
the problems of ensuring human rights at the temporarily occupied
territories and restoring territorial integrity; and consultations and
preparation of proposals on the above issues; ensuring interaction between
public authorities, local self-government bodies and non-governmental
organizations whose activities are aimed at ensuring the human and civil
rights and freedoms at temporarily occupied territories and restoration of
territorial integrity;

5) Preparation of expert opinions on the laws adopted by the
Verkhovna Rada of Ukraine under the instructions of the President of
Ukraine, and submitted to him for signature, with respect to observance of
provisions of ensuring human rights at the temporarily occupied territories
and restoration of territorial integrity;
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6) Monitoring of legislative, administrative and judicial practice in
the field of ensuring human rights at the temporarily occupied territories
and restoration of territorial integrity, etc.;

7) Preparation of proposals for the development of international
cooperation in the field of human rights protection at the temporarily
occupied territories and restoration of territorial integrity, generalization
and promotion of dissemination of national and international experience
on these issues, promotion of implementation of international programs
and projects in Ukraine on the issues of ensuring human rights at the
temporarily occupied territories and restoration of territorial integrity;

8) Conducting and participating in the work of conferences, seminars,
public hearings on the issues of generalization and introduction into
practice of better national and international experience in solving
problems in the field of human rights protection at temporarily occupied
territories and restoration of territorial integrity, etc.

In order to fulfill the tasks entrusted to the Commission for ensuring
human rights at the temporarily occupied territories and restoration of
territorial integrity of Ukraine, it should be entitled to receive information,
documents and materials from the state and local self-government bodies
on the issues of ensuring human rights at the temporarily occupied
territories and restoration of territorial integrity; to create working groups,
commissions, convene meetings on issues within its competence; to
involve employees of central and local executive bodies, institutions,
organizations (with the consent of their leaders) to consider issues within
its competence; to involve scientists, experts and specialists in the study
of certain issues, execution of works and tasks, including on a contractual
basis; to carry out publishing activities.

On the one hand, deputies, representatives of public authorities (law
enforcement, human rights activists, etc.), could enter the Commission on
ensuring of human rights at the temporarily occupied territories and
restoration of territorial integrity of Ukraine, on the other hand — well-
known scientists and representatives of the public.

After its creation, in the course of performing the tasks assigned to it,
the Commission on ensuring human rights at the temporarily occupied
territories and restoration of territorial integrity of Ukraine will, under the
established procedure, interact with the APU, as well as consultative,
advisory and other subsidiary bodies and services created by the President

155



of Ukraine, with the apparatus of the VRU, The Secretariat of the Cabinet
of Ministers of Ukraine, central and local executive authorities, local self-
government bodies, their associations, public organizations, international
institutions, etc.

CONCLUSIONS

Since the very beginning of civilization a person has tried to assert
own rights, protect and renew them in case of violation. A struggle for
new territories has begun with the emergence of statehood and
establishment of country borders, and it is still taking place. To that end,
we can state that a war has been the most significant form of relations
between people for a long time. As a result of such struggle, unlawful
seizure of the territories of one state by another state often takes place,
occupation respectively and, as a rule, annexation. Therefore, the rights of
people, who found themselves at the occupied territories after the
invasion, required a special protection.

One of the reasons, having led to emergence of wars and conflicts
during all human history, has been and is still the issue of countries’
territories, as well as their borders which is integral attribute of
sovereignty of any state.

The constitutional and legal regulation of the temporarily occupied
territories of Ukraine is an essential issue for our state under the hybrid
war conditions, triggered by the Russian Federation. This is why Ukraine
is trying to restore its territorial integrity independently and with the
assistance of international support.

At present, the status of the temporarily occupied territories of
Ukraine is specific. In this regard, the issues of human rights in these
areas acquired a specific nature. It is certainly that due to unlawful actions
of the Russian Federation the part of the state territory of Ukraine has
found itself under the aggressor country occupation. In accordance with
Article 22 of the Constitution of our state, the human and civil rights and
freedoms enshrined therein are not exhaustive, constitutional rights and
freedoms are guaranteed and can not be cancelled. The part of this article
emphasizes that when new laws are adopted or when amendments are
made to them, it is not allowed narrowing the content and scope of
existing rights and freedoms. The Constitution of Ukraine declares that
the establishing and ensuring human rights and freedoms is a main duty of
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the state. The observance of human rights is a main goal of relations
between the state and a citizen, and free and effective exercise of human
rights is one of the most important features of a democratic society and a
law-governed state. The relations between state institutions and citizens
must guarantee both real observance of rights and freedoms belonging to
the citizen, as well as reliable legal protection in case of their violations,
which finds its embodiment in the legal status of a person and a citizen.
However, today the Ukrainian state is in an extremely vulnerable
situation, since it is deprived of the opportunity to control the occupied
territories, and, accordingly, to implement the norms of the Constitution
of Ukraine into life.

There is no concept of the temporarily occupied territories in the
Constitution of Ukraine, and the science of constitutional law does not
define the concept of “constitutional legal regulation of the temporarily
occupied territories of Ukraine”. Due to the relevance of this issue today,
it is considered to be necessary to give the definition of this concept.

Thus, the temporarily occupied territories of Ukraine are an integral
part of Ukrainian territory, defined by the Constitution of Ukraine, which
Is subject to the Constitution and laws of Ukraine in accordance with the
norms of international law ratified by the Verkhovna Rada of Ukraine.

The constitutional and legal regulation of the temporarily occupied
territories of Ukraine is a set of constitutional norms enshrined in the legal
acts defining the legal status and regime of temporarily occupied
territories, as well as the scope of human rights and freedoms at the
temporarily occupied territories.
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ACTIVITIES OF INTERNATIONAL ORGANIZATIONS
IN THE FIELD OF EMPOWERMENT
OF WOMEN, GENDER EQUALITY

Kaminska N. V.

INTRODUCTION

Gender equality is not only a fundamental human right, but a
necessary foundation for a peaceful and successful world. Providing
women and girls with equal access to education, health care, decent work,
and representation in political and economic decision-making processes
will fuel sustainable economies and benefit societies and humanity at
large. However, gender inequality is still deeply ingrained in every
society. Women suffer from violence, manifestation of professional
discrimination, gender segregation of work, and so on. They are not
sufficiently involved in the maintenance of peace and security within the
framework of national, regional and international institutions and
mechanisms for preventing, regulating and resolving conflicts.

In modern science, the issue of gender identity questioned
representatives of different sciences: philosophy, sociology, medicine,
jurisprudence etc. For example, it includes the work of such authors as
S. Breus, A. Gorina, K. Kirichenko, C. Bem, 1. Malkina, O. Grednovska,
A. Kopév, N. Romanova, A. Shaliganova. In recent years, gender
problems associated with the issue opportunities, human rights and non-
discrimination (J. Rawls, B. Weiss, M. Vitruk, G. Bekker, J. Robertson,
T. Loenen, D. Harris, I. Zvaak, M. de Salvia, G. Christy).

Therefore, it is necessary to study the work of such international
organizations as the United Nations that concerning providing gender
equality and empower all women and girls and and NATO activities, their
Impact on Member States, which in turn changes the peace and security
policy in general.

Task: according to the purpose of our research describe the history
and evaluate the work of the United Nations,identify the impact of the
United Nations on the achievements of the North Atlantic Treaty
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Organization and inquire into activities of the North Atlantic Treaty
Organization, theirs cooperation.

1. History and work of the United Nations

The United Nations is an international organization founded in 1945.
It is currently made up of 193 Member States. The mission and work of
the United Nations are guided by the purposes and principles contained in
its founding Charter. Due to the powers vested in its Charter and its
unique international character, the United Nations can take action on the
Issues confronting humanity in the 21st century, such as peace and
security, climate change, sustainable development, human rights,
disarmament, terrorism, humanitarian and health emergencies, gender
equality, governance, food production, and more® .

Also provides a forum for its members to express their views in the
General Assembly, the Security Council, the Economic and Social
Council, and other bodies and committees. By enabling dialogue between
its members, and by hosting negotiations, the Organization has become a
mechanism for governments to find areas of agreement and solve
problems together.

The United Nations advocates values that are the cornerstone of this
emerging era: freedom, justice and the peaceful resolution of disputes;
better standards of living; equality and tolerance and human rights. In fact,
a world of complex and global challenges is exactly the environment in
which the United Nations should thrive, because these are challenges that
no country can resolve on its own. Terrorism and organized crime
transcend state borders. Diseases such as AIDS are spreading globally,
destroying human lives and disrupting economic activities. Climate
change and environmental degradation pose major challenges and not
only to future generations. Inequality and poverty can lead to instability
and conflict that can quickly engulf entire regions.

Today, the United Nations is doing more to translate its ideals into
real, measurable change than ever before. That is why, as the world looks
to the United Nations for solutions, we must, in turn, find new and better
ways of working. We must find ways to deliver more fully on our
promises. We must be open to new approaches and ideas, and have the
courage to question our traditional way of doing things. And, above all,

! Overview. Retrieved from http://www.un.org/en/sections/about-un/overview/index.html
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we must get ordinary people everywhere to trust our Organization, and to
become more engaged in its work®.

Promotion of equality between women and men and the
empowerment of women is central to the work of the United Nations.
Gender equality is not only a goal in its own right, but is also recognized
as a critical means for achieving all other development goals, including
the Millennium Development Goals. Eradicating poverty and hunger,
achieving universal primary education and health for all, combating
HIV/AIDS and facilitating sustainable development all require systematic
attention to the needs, priorities and contributions of women as well as
men. The UN actively promotes women’s human rights and works to
eradicate the scourge of violence against women, including in armed
conflict and through trafficking. Also adopts global norms and standards
and supports follow-up and implementation at the national level,
including through its development assistance activities.

The Commission on the Status of Women, under ECOSOC, monitors
progress towards gender equality throughout the world by reviewing
implementation of the platform for action that emerged from the Fourth
World Conference on Women (Beijing, 1995). The Commission makes
recommendations for further action to promote women’s rights, and to
address discrimination and inequality in all fields. The major
contributions of the 45-member Commission during more than 60 years of
activity include the preparation of and follow-up to four world
conferences on women, including the Beijing Conference, and
development of the treaty on women’s human rights — the Convention on
the Elimination of All Forms of Discrimination against Women.

The Committee on the Elimination of Discrimination against Women
(CEDAW) monitors adherence to the Convention on the Elimination of
All Forms of Discrimination against Women. The 23-member Committee
holds constructive dialogues with states parties on their implementation of
the Convention, based on reports they submit. Its recommendations have
contributed to a better understanding of women’s rights, and of the means
to ensure the enjoyment of those rights and the elimination of
discrimination against women.

The Division for the Advancement of Women, in the Department of
Economic and Social Affairs, supports the efforts of the Commission on

% The United Nations Today. Retrieved from http://www.un.org/ar/geninfo/pdf/UN.today.pdf
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the Status of Women, the Economic and Social Council and the General
Assembly to advance the global policy agenda for gender equality and
strengthen the mainstreaming of gender perspectives in all areas of the
United Nations.

The Special Adviser on Gender Issues and Advancement of Women
provides advice to the Secretary-General. She plays a leadership and
coordinating role within the UN on gender equality issues, and provides
advice and support on gender mainstreaming in all areas of its work, as
well as on improving the status of women within the Organization —
including the achievement of 50/50 gender balance. She provides support
at the senior level to intergovernmental and expert bodies, including to the
Security Council, on women, peace and security. The Special Adviser also
chairs the Inter-Agency Network on Women and Gender Equality
(IANWGE), which is comprised of the gender equality advisers and focal
points from all parts of the UN system.

Beyond the Secretariat, all the organizations of the United Nations
family address issues relating to women and gender in their policies and
programmes.

The term “human rights” was mentioned seven times in the UN’S
founding Charter, making the promotion and protection of human rights a
key purpose and guiding principle of the Organization. In 1948, the
Universal Declaration of Human Rights brought human rights into the
realm of international law. Since then, the Organization has diligently
protected human rights through legal instruments and on-the-ground
activities®.

The Commission on the Status of Women (CSW) is the principal
global intergovernmental body dedicated to the promotion of gender
equality and the advancement of women. UN Women, established in
2010, serves as its Secretariat.

Women and girls represent half of the world’s population and
therefore also half of its potential. But, today gender inequality persists
everywhere and stagnates social progress. As of 2014, 143 countries have
guaranteed equality between men and women in their Constitutions but
52 have yet to take this step”.

¥ Protect Human Rights. Retrieved from http://www.un.org/en/sections/what-we-do/protect-human-rights/
* GENDER EQUALITY: WHY IT MATTERS. Retrieved from  http://www.un.org/
sustainabledevelopment/wp-content/uploads/2016/08/5_Why-it-Matters_GenderEquality_2p.pdf ;
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Inequalities faced by girls can begin right at birth and follow them all
their lives. In some countries, girls are deprived of access to health care or
proper nutrition, leading to a higher mortality rate. As girls move into
adolescence, gender disparities widen. Child marriage affects girls far
more than boys. Globally, nearly 15 million girls under age 18 are married
every year — or 37,000 each day.

Marrying young also affects girls’ education. About one third of
developing countries have not achieved gender parity in primary
education. In sub-Saharan Africa, Oceania and Western Asia, girls still
face barriers to entering both primary and secondary school.

Disadvantages in education translate into lack of access to skills and
limited opportunities in the labour market. Women’s and girls’
empowerment is essential to expand economic growth and promote social
development. The full participation of women in labor forces would add
percentage points to most national growth rates — double digits in many
cases.

Worldwide, 35 percent of women have experienced physical and/or
sexual intimate partner violence or non-partner sexual violence. An
estimated 133 million girls and women have experienced some form of
female genital mutilation/cutting in the 29 countries in Africa and the
Middle East, where the harmful practice is most common with a high risk
of prolonged bleeding, infection (including HIV), childbirth
complications, infertility and death.

Regardless of where you live in, gender equality is a fundamental
human right. Advancing gender equality is critical to all areas of a healthy
society, from reducing poverty to promoting the health, education,
protection and the well-being of girls and boys. Investing in education
programmes for girls and increasing the age at which they marry can
return $5 for every dollar spent. Investing in programs improving income-
generating activities for women can return $7 dollars for every dollar
spent.

Recalling the commitments of the Beijing Declaration and Platform
for Action (A/52/231) as well as those contained in the outcome document
of the twenty-third Special Session of the United Nations General

Kaminska, N.; Romanova, N. I'mo6Ganehi 3aBmanas OOH y cdepi remmepnoi piBaocrti. The United
Nations  worldwide goal: achieve gender equality and empowe http://elar.naiau.kiev.ua/
jspui/handle/123456789/5196
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Assembly entitled “Women 2000: Gender Equality, Development and
Peace for the Twenty-First Century” (A/S-23/10/Rev.l), in particular
those concerning women and armed conflict the Security Council at its
4213th meeting, on 31 October 2000 adopted Resolution 1325 (2000).

In this Resolution the Security Council urges Member States to
ensure increased representation of women at all decision-making levels in
national, regional and international institutions and mechanisms for the
prevention, management, and resolution of conflict; encourages the
Secretary-General to implement his strategic plan of action (A/49/587)
calling for an increase in the participation of women at decisionmaking
levels in conflict resolution and peace processes; urges the Secretary-
General to appoint more women as special representatives and envoys to
pursue good offices on his behalf, and in this regard calls on Member
States to provide candidates to the Secretary-General, for inclusion in a
regularly updated centralized roster et cetera’.

Reaffirming its commitment to the continuing and full
implementation of resolution 1325 (2000), 1612 (2005) and 1674 (2006)
and recalling the Statements of its president of 31 October 2001 (Security

Council/PRST/2001/31), 31 October 2002 (Security
Council/PRST/2002/32), 28 October 2004 (Security
Council/PRST/2004/40), 27 October 2005 (Security

Council/PRST/2005/52), 8 November 2006 (Security
Council/PRST/2006/42), 7 March 2007 (Security Council/PRST/2007/5),
and 24 October 2007 (Security Council/PRST/2007/40) the Security
Council accepted such resolution: Resolution 1820 (2008), adopted by the
Security Council at its 5916th meeting, on 19 June 2008, Resolution 1888
(2009), adopted by the Security Council at its 6195th meeting, on
30 September 2009, Resolution 1889 (2009), adopted by the Security
Council at its 6196th meeting, on 5 October 2009, Resolution
1960 (2010), adopted by the Security Council at its 6453rd meeting, on
16 December 2010, Resolution 2106 (2013), adopted by the Security
Council at its 6984th meeting, on 24 June 2013, Resolution 2122 (2013),
adopted by the Security Council at its 7044th meeting, on 18 October
2013, Resolution 2242 (2015), adopted by the Security Council at its
7533rd meeting, on 13 October 2015.

> Resolution 1325 (2000) Adopted by the Security Council at its 4213th meeting, on 31 October 2000.
Retrieved from https://documents-dds-ny.un.org/doc/lUNDOC/GEN/N00/720/18/ PDF/N0072018.pdf?Open
Element
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2. Sustainable Development Goals (SDGs)

On 1 January 2016, the 17 Sustainable Development Goals (SDGSs)
of the 2030 Agenda for Sustainable Development — adopted by world
leaders in September 2015 at an historic UN Summit — officially came
into force. Over the next fifteen years, with these new Goals that
universally apply to all, countries will mobilize efforts to end all forms of
poverty, fight inequalities and tackle climate change, while ensuring that
no one is left behind®.

The SDGs, also known as Global Goals, build on the success of the
Millennium Development Goals (MDGs) and aim to go further to end all
forms of poverty. The new Goals are unique in that they call for action by
all countries, poor, rich and middle-income to promote prosperity while
protecting the planet. They recognize that ending poverty must go hand-
in-hand with strategies that build economic growth and addresses a range
of social needs including education, health, social protection, and job
opportunities, while tackling climate change and environmental
protection.

While the SDGs are not legally binding, governments are expected to
take ownership and establish national frameworks for the achievement of
the 17 Goals. Countries have the primary responsibility for follow-up and
review of the progress made in implementing the Goals, which will
require quality, accessible and timely data collection. Regional follow-up
and review will be based on national-level analyses and contribute to
follow-up and review at the global level.

The European Union (EU) and the United Nations (UN) are
embarking on a new, global, multi-year initiative focused on eliminating
all forms of violence against women and girls (VAWG) — the Spotlight
Initiative. The Initiative is so named as it brings focused attention to this
issue, moving it into the spotlight and placing it at the centre of efforts to
achieve gender equality and women’s empowerment, in line with the 2030
Agenda for Sustainable Development’.

An initial investment in the order of EUR 500 million will be made,
with the EU as the main contributor. Other donors and partners will be
invited to join the Initiative to broaden its reach and scope.

® The Sustainable Development Agenda. Retrieved from http://www.un.org/sustainabledevelopment/
development-agenda/

" Goal 5: Achieve gender equality and empower all women and girls. Retrieved from
http://www.un.org/sustainabledevelopment/gender-equality/
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Facts and figures: 1) about two thirds of countries in the developing
regions have achieved gender parity in primary education; 2) in Southern
Asia, only 74 girls were enrolled in primary school for every 100 boys in
1990. By 2012, the enrolment ratios were the same for girls as for boys;
3) in sub-Saharan Africa, Oceania and Western Asia, girls still face
barriers to entering both primary and secondary school; 4) women in
Northern Africa hold less than one in five paid jobs in the non-agricultural
sector. The proportion of women in paid employment outside the
agriculture sector has increased from 35 percent in 1990 to 41 percent in
2015; 5) in 46 countries, women now hold more than 30 percent of seats
in national parliament in at least one chamber.

Goal 5 targets:

1) end all forms of discrimination against all women and girls
everywhere;

2) eliminate all forms of violence against all women and girls in the
public and private spheres, including trafficking and sexual and other
types of exploitation;

3) eliminate all harmful practices, such as child, early and forced
marriage and female genital mutilation;

4) recognize and value unpaid care and domestic work through the
provision of public services, infrastructure and social protection
policies and the promotion of shared responsibility within the household
and the family as nationally appropriate;

5) ensure women’s full and effective participation and equal
opportunities for leadership at all levels of decisionmaking in political,
economic and public life;

6) ensure universal access to sexual and reproductive health and
reproductive rights as agreed in accordance with the Programme of Action
of the International Conference on Population and Development and the
Beijing Platform for Action and the outcome documents of their review
conferences;

7) undertake reforms to give women equal rights to economic
resources, as well as access to ownership and control over land and other
forms of property, financial services, inheritance and natural resources, in
accordance with national laws;

8) enhance the use of enabling technology, in particular information
and communications technology, to promote the empowerment of women;

166



9) adopt and strengthen sound policies and enforceable legislation for
the promotion of gender equality and the empowerment of all women and
girls at all levels.

Policy of the North Atlantic Treaty Organization

Today is recognising the important and distinctive role that women
play in conflict resolution and peace settlement. NATO’s mission is to
contribute to sustainable and lasting peace, within which gender equality
and empower all women and girls is a key factor. The North Atlantic
Alliance seeks including the gender dimension in all stages of the
operational process — in the design, planning, implementation, monitoring
and evaluation of policies and programmes.

The North Atlantic Alliance underlines the essential role of women in
the prevention of conflict, as well as in post-conflict peace building and
reconstruction efforts. It aims at the integration of gender considerations
into all aspects of security work. This includes participation in conflict
resolution and peace processes, peacekeeping operations, disarmament,
demobilisation and reintegration, security sector reform, protection and
rights of women. It also encourages increased representation of women at
all decision-making levels in national, regional and international
institutions, as well as consultation with local and international women’s
groups.

NATO is an alliance of countries from Europe and North America. It
provides a unique link between these two continents, enabling them to
consult and cooperate in the field of defence and security, and conduct
multinational crisis-management operations together. The most important
players in the North Atlantic Treaty Organization are the member
countries themselves. NATO membership is open to “any other European
state in a position to further the principles of this Treaty and to contribute
to the security of the North Atlantic area.” NATO is committed to the
principle that an attack against one or several of its members is considered
as an attack against all. This is the principle of collective defence, which
Is enshrined in Article 5 of the Washington Treaty. So far, Article 5 has
been invoked once — in response to the 9/11 terrorist attacks in the United
States in 2001°.

8 WHAT 1S NATO? URL: https://www.nato.int/nato-welcome/index.html#.
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Security in our daily lives is key to our well-being. NATO’s purpose
Is to guarantee the freedom and security of its members through political
and military means. POLITICAL — NATO promotes democratic values
and enables members to consult and cooperate on defence and security-
related issues to solve problems, build trust and, in the long run, prevent
conflict.

Every day, member countries consult and take decisions on security
issues at all levels and in a variety of fields. A “NATO decision” is the
expression of the collective will of all 29 member countries since all
decisions are taken by consensus. Hundreds of officials, as well as civilian
and military experts, come to NATO Headquarters each day to exchange
information, share ideas and help prepare decisions when needed, in
cooperation with national delegations and the staff at NATO
Headquarters.

The North Atlantic Alliance partnership with the United Nations
for peace and security

Around 40 non-member countries work with NATO on a wide range
of political and security-related issues. These countries pursue dialogue
and practical cooperation with the Alliance and many contribute to
NATO-led operations and missions. NATO is also cooperating with a
wide network of international organisations.

NATQO’s partnership with the UN is also a central one due to the role
played by that body within the world system and by the Allies’ pledge of
faith (invoked in the preamble to the North Atlantic Treaty) “in the
purposes and principles of the Charter of the United Nations.” The
Security Council’s mandate — to safeguard international security and
peace — meshes well with the commitment of NATO members to “unite
their efforts for collective defence and for the preservation of peace and
security.” It is clearly in NATO’s interests to support the UN and to help
strengthen its capacity to perform the many missions assigned to it by the
global community®.

North Atlantic Treaty Organization and the UN have worked together
in a number of conflict zones, with the Alliance providing operational
support and security so that the UN can move ahead on reconstruction,
development, and governance-building. Although their partnership dates

 Nato 2020: assured security; dynamic engagement. URL: https://www.nato.int/nato_static_fl2014/
assets/pdf/pdf_2010_05/20100517_100517_expertsreport.pdf.
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back more than a decade — and while NATO and the UN signed a
framework agreement in 2008 which has improved practical cooperation
In some cases — problems remain. UN personnel have been disappointed,
on occasion, with the level of security and support that NATO provides.
NATO tends to wait until a mission begins before starting to coordinate
with the UN.

In a world of global threats, security depends increasingly on a rule-
based international order. One of NATQ’s priorities, therefore, should be
to strengthen the ability of the United Nations to fulfil its responsibilities.
NATO should work with the UN to respond positively to Security Council
Resolution 1325, concerning the role of women in security and peace.

The North Atlantic Alliance and its partners are taking action to
promote the role of women in peace and security. This demonstrates their
commitment to support the implementation of United Nations Security
Council Resolution (UNSCR) 1325 and related Resolutions (1820, 1888,
1889, 1960, 2106, 2122 and 2422). These Resolutions recognise the
disproportionate impact that war and conflict has on women and children
and highlight the fact that historically women have been left out of peace
processes and stabilisation efforts. They call for full and equal
participation of women at all levels ranging from conflict prevention to
post-conflict reconstruction, peace and security. They call for the
prevention of sexual violence and accountability to end impunity for
incidents of sexual violence in conflict. Together, these resolutions frame
the Women, Peace and Security agenda'®.

The Alliance and its partners are committed to removing barriers for
women’s participation in the prevention, management and resolution of
conflicts and in peace-building, and to reducing the risk of conflict-related
and gender-based violence. NATO Allies and partners in the Euro-
Atlantic Partnership Council (EAPC) launched work in this area in
2007 with the adoption of a specific policy to support implementation of
UNSCR 1325.

Over the years, the policy has been updated, related action plans have
strengthened implementation and more partner countries from around the
globe have become associated with these efforts. At the 2014 Wales
Summit, Allied leaders acknowledged that the integration of gender

9 \Women, Peace and Security. URL: https://www.nato.int/ cps/en/natohg/topics_91091.htm?selected
Locale=en.
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perspectives throughout NATO’s three essential core tasks (i.e. collective
defence, crisis management and cooperative security) will contribute to a
more modern, ready and responsive NATO. Gender is an important focus
of NATO’s cooperation with other international organizations — in
particular the United Nations — and civil society.

NATO is also taking action within its own organisation and
structures to promote gender equality and the participation of women. The
NATO Secretary General has appointed a Special Representative to serve
as the high-level focal point on all aspects of NATO’s contributions to the
Women, Peace and Security agenda.

According to the United Nations, before the Second World War,
90 percent of casualties in conflicts were combatants. Today, the majority
of casualties are civilians, especially women and children. Not only are
their needs ignored during times of conflict, but women are often
excluded from efforts to make and keep the peace — despite representing
half the population. The continued under-representation of women in
peace processes, the lack of institutional arrangements to protect women
and the widespread use of sexual— and gender-based violence as a tactic
of war, remain major impediments to building sustainable peace.

At the multilateral level, NATO and its Partners have joined a
number of International Organisations, such as the EU and the OSCE, in
contributing to the international community’s efforts in support of the
principles of UNSCR 1325 and its related Resolutions, and have
advocated a broad approach to this global issue in the security field. There
IS increasing recognition that women have a crucial role to play and
special skills to contribute to dealing successfully with the security
challenges of the 21st century™.

The UN Security Council called on the international community to
take action to address these issues through UNSCR 1325, adopted on
31 October 2000, which was followed by seven additional Resolutions
(1820, 1888, 1889, 1960, 2106, 2122 and 2422). NATO is actively
seeking to incorporate gender perspectives within the analysis, planning,
execution and evaluation of its operations and missions. These efforts
increase operational effectiveness and have already made a tangible
difference to the lives of women in Afghanistan and in the Balkans.

1 Comprehensive report on the NATO/EAPC policy on the implementation of UNSCR 1325 on women,
peace and security and related resolutions. URL: http://sedici.unlp.edu.ar/bitstream/handle/
10915/44524/NATO_-_Comprehensive_report_on_the NATO_EAPC_policy on..._ 11 p. .pdf?sequence=78
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Gender-related issues are an important focus of work in NATO’s
cooperation with partner countries, both in the preparation of troops that
will deploy in NATO-led operations and in wider cooperation on defence
capacity building. Such initiatives are already bearing fruit. For example,
a Trust Fund project in Jordan supports the development of service
women in the Jordanian Armed Forces through improved training
facilities, enhanced education and training material and policy initiatives.
Some of the country’s women soldiers were deployed as female
engagement teams as part of the NATO-led operation in Afghanistan.

The North Atlantic Alliance and its partners’ active commitment to
UNSCR 1325 and related Resolutions resulted in a formal NATO/EAPC
policy to support the implementation of these Resolutions, first issued in
December 2007%.

A first action plan to mainstream UNSCR 1325 and related
Resolutions into NATO-led operations and missions was endorsed at the
Lisbon Summit in November 2010 on the occasion of the tenth
anniversary of UNSCR 1325.

The policy and action plan were revised in 2014. This paved the way
for more practical cooperation with NATO’s broad partnership network
beyond the EAPC framework. In total 56 Allies and partners signed up to
their implementation. Afghanistan, Australia, Japan, Jordan and the
United Arab Emirates participated actively in their development, and New
Zealand later associated itself with this effort too. Progress reports are
issued every six months. The policy is based on the key pillars of UNSCR
1325: participation of women in conflict prevention, management and
resolution; women’s participation in peace-building; protection of
women’s and girls’ rights; and prevention of conflict-related sexual— and
gender-based violence. The policy draws on both internal and external
NATO resources for implementation.

NATO’s fundamental and enduring purpose is to safeguard the
freedom and security of all its members by political and military means.
In accordance with NATO’s Strategic Concept, this will be done through
its three essential core tasks of collective defence, crisis management and

12 RECOMMENDATIONS ON IMPLEMENTATION OF UNSCR 1325. URL:
https://www.nato.int/issues/women_nato/pdf/2010/BrochureGender.pdf;

On approval of the national plan of action for the implementation of UN Security Council resolution 1325
women, peace, security for the period to 2020 year: Ordinance of the Cabinet of Ministers of Ukraine of
24.02.2016 Ne 113-r. URL : http://zakon3. rada . gov . ua / laws / show /113-2016-% D 1%80/ page
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cooperative security. Within the context of NATO’s wider policy
objectives and core tasks, NATO will continue to integrate a gender
perspective into its work and contribute to the implementation of UNSCR
1325 and related Resolutions™.

The North Atlantic Alliance and its partners aim to contribute to the
full implementation of the UN Security Council Resolutions on Women,
Peace and Security by making this Policy an integral part of their
everyday business in both civilian and military structures. NATO and its
partners aim to ensure that a gender perspective is mainstreamed into
policies, activities and efforts to prevent and resolve conflicts. Due regard
will be given to the social roles of both men and women and how these
may lead to different risks and security needs. Attention will also be paid
to how these roles may translate into different contributions to conflict
prevention and resolution. NATO and its partners aim to yield a change in
mind sets and behaviours in their institutions and promote awareness and
positive changes.

The two Strategic Outcomes aimed for in this Action Plan follow two
main tracks; one for the participation of women and the other of
integration and institutionalization of gender perspectives. All actions are
to support these Strategic Outcomes: 1. reduced barriers for the active and
meaningful participation of Women in NATQO’s, Allies’ and partners’
defence and security institutions, and within NATO-led operations,
missions and crisis management; 2. Women, Peace and Security priorities
and a gender perspective are integrated in policies, activities and efforts
under-taken by NATO, Allies and partners to prevent and resolve
conflicts. The period to be covered is two years, from June 2016 —
June 2018.

In line with the policy, the action plan concentrates on 14 outcomes
and several actions, whose implementation and responsibility are shared
between NATO International Staff, NATO Military Authorities and
relevant national authorities.

Other cross-cutting aspects, such as human resources policies,
education, training and exercises and public diplomacy, are also addressed
and play an important role in enhancing the policy’s implementation
within the Alliance.

¥ NATO/EAPC ACTION PLAN FOR THE IMPLEMENTATION OF THE NATO/EAPC POLICY ON
WOMEN PEACE AND SECURITY. URL: https://www.nato.int/nato_static_fl2014/
assets/pdf/pdft_2016_07/160718-wps-action-plan.pdf.
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In the context of their partnership programmes with NATO, partners
are encouraged to adopt specific goals that reflect the principles and
support implementation of UNSCR 1325 and related Resolutions. They
are also encouraged to make use of the training and education activities
developed by Allied Command Transformation, which has ensured that a
gender perspective is included in the curriculum of NATO Training
Centres and Centres of Excellence as well as in pre-deployment training.

Though the Alliance has no influence on measures or policies taken
at national levels, it is required that all personnel — whether from Allied or
partner countries — deployed in NATO-led operations and missions and
serving within NATO structures are appropriately trained and meet
required standards of behaviour.

Work among Allies and partner countries is not only about
developing gender awareness in crisis-management or peace-support
operations. An increasingly important focus is on strengthening gender
perspectives, and promoting gender equality and the participation of
women in defence and security institutions as well as the armed forces.

UNSCR 1325 and related Resolutions are also being implemented in
crisis management and in NATO-led operations and missions. The
Alliance has nominated gender advisers at both Strategic Commands —
Allied Command Operations and Allied Command Transformation — as
well as in subordinate commands and the operations in Afghanistan and
Kosovo. Gender advisors support commanders to ensure that a gender
perspective is integrated into all aspects of an operation. An important
milestone was reached in May 2015, when NATO’s first ever female
Commander was appointed to NATO’s headquarters in Sarajevo, Bosnia
and Herzegovina.

Along with having more female personnel on the ground, these
measures have had a positive effect on the implementation of UNSCR
1325 in theatres of operation. For instance, in Afghanistan, female
soldiers are able to connect with members of the population otherwise
closed off from their male colleagues. Gender advisers have also sought to
promote public awareness and ensure that the gender perspective is
incorporated in operational planning documents throughout the chain of
command, as well as in documents outlining NATO’s current and future
partnership with Afghanistan.

173



In 2014, the Special Representative for Women, Peace and Security
and the Human Resource Policy and Diversity Officer launched the
NATO Women’s Professional Network (NWPN) and Mentoring
Programme. The aim of the NWPN is to promote a common corporate
culture and give training, development and mentoring opportunities to
women. The Mentoring Programme seeks to help increase the pool of
qualified female candidates and to break down structural barriers that may
exist between different services and types of staff.

In 2015, NATO and its partners adopted, for the first time, Military
Guidelines on the protection of, and response to, conflict-related sexual—
and gender-based violence. Gender-related issues are also increasingly
being incorporated in exercises. For example, NATO’s Crisis
Management Exercise in 2015 included — for the first time ever — a gender
perspective as one of its objectives. These annual exercises are designed
to practise the Alliance’s crisis management procedures at the strategic
political level, and involve civilian and military staffs in Allied capitals, at
NATO Headquarters, and in both Strategic Commands.

The implementation of UNSCR 1325 and related Resolutions cuts
across various divisions and governing bodies within NATO
Headquarters, as well as in the Strategic Commands. All these entities
together are responsible for monitoring and reporting the progress made
by the Alliance. For this purpose, a Women, Peace and Security Task
Force was established under the guidance and responsibility of the Special
Representative for Women, Peace and Security. A specific body was also
set up to advise the Military Committee.

In sum, the mechanisms at NATO’s disposal to implement the UNSC
Resolutions are:

1. The Secretary General’s Special Representative for Women, Peace
and Security serves as the high-level focal point on all aspects of NATO’s
gender-related work. This position was created in 2012, and made
permanent from September 2014. It is currently held by Clare Hutchinson;

2. A task force bringing together civilian and military staff across the
Headquarters;

3. A gender office (NATO Office on Gender Perspectives) and an
advisory committee of experts (NATO Committee on Gender
Perspectives) on the military side, tasked with promoting gender
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mainstreaming in the design and implementation, monitoring and
evaluation of policies, programmes and military operations;

4. A working group led by Allied Command Operations to assess
means to further incorporate UNSCR 1325 and related Resolutions into
operational planning and execution;

5. Gender advisers deployed at different levels of NATO’s military
command structure, including operational headquarters;

6. A number of relevant committees that develop and review specific
and overall policy;

7. The NATO Science for Peace and Security (SPS) Programme
promotes concrete, practical cooperation on gender-related issues among
NATO member and partner countries, through collaborative multi-year
projects, training courses, study institutes and workshops.

CONCLUSIONS

The United Nations has adopted a number of resolutions that
consolidate the main provisions to overcome gender inequality, which,
although advisory, are widely implemented in the national legislation of
the countries of the world.

Obvious is that for the United Nations gender equality and empower
all women and girls is one of the priorities goals. This is an international
organization urges Member States to ensure increased representation of
women at all decision-making levels in national, regional and
international institutions and mechanisms for the prevention,
management, and resolution of conflict for peace and security.
Cooperating with the European Union, the United Nations are embarking
multi-year initiative focused on eliminating all forms of violence against
women and girls, in line with the 2030 Agenda for Sustainable
Development.

NATO is working with the United Nations and taking steps to
promote gender equality and empower all women and girls to identify and
remove barriers to women within NATO’s policies and programmes. The
North Atlantic Alliance sought to ensure equal participation of women at
all levels ranging from conflict prevention to post-conflict reconstruction,
peace and security, in attract and retain women, especially in senior
leadership positions, the prevention of sexual violence and accountability
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to end impunity for incidents of sexual violence in conflict, reflect
principles by UNSCR 1325 and related Resolutions.

Consequently, in the process of solving the issue of gender equality
and empower all women and girls in the sphere of peace and security, not
only the state but also international organizations involved in the
formation and improvement of the national legal mechanism for ensuring
the rights of every person irrespective of gender, provide recomendation
on implementation the best world experience, exercising supervision and
control.
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CRIMINAL LEGAL PROTECTION OF PERSON’S HEALTH
AS A CONSTITUTIONAL GUARANTEE OF THE PROVISION
OF HUMAN RIGHTS AND FREEDOMS

Katerynchuk K. V.

INTRODUCTION

The Constitution of Ukraine proclaims not only life but health as well
(Article 3) as the highest social value and impose obligations on the state
to provide their protection (Article 49) by all legal means (civil law, labor
law, administrative law etc.)'. The Constitution of Ukraine is the Basic
Law of our state and all laws without exception as well as all normative-
legal act are based on it, the Criminal Code of Ukraine is included?
(hereinafter referred to as the CC of Ukraine). For that reason Part 1
Acrticle 3 of the CC of Ukraine states the provision that the CC of Ukraine
is based on the Constitution of Ukraine and widely recognized principles
and norms of international law.

As one of the most preferential direction of state activity according to
the Law of Ukraine “The Basics of Legislation of Ukraine on Health
Protection’, health protection is a system of measures carried out by state
authorities and self-government bodies, their officials, health protection
institutions, physical persons — entrepreneur, registered under the
established procedure and obtained a license on economic activity on
medical practice, medical and pharmaceutical employees, public
associations and citizens with the aim of preservation and renewal of
physiological and psychological functions, optimal capability for work
and social activity of a person at maximum biologically possible
individual life expectancy (Clause 8 Part 1 Article 3). The goal stated in
the Law, in our opinion, should be specified in the part of preservation
and rehabilitation of physiological and renewal of mental activity.

! Koucrurynis Yxpainn: 3axon Bix 28.06.1996 p. Ne 254x/96-BP. Jlata onosnenns: 21.02.2019 p. URL:
http://zakon2.rada.gov.ua/laws/show/254x/96-Bp.

% KpuminaisHuii kogeke Yipainm: 3akon Bix 05.04.2001 p. Ne 2341-II1. J{ata onosienms: 26.02.2019 p.
URL.: http://zakon4.rada.gov.ua/laws/show/2341-14.

® OcHOBH 3aKOHOJABCTBA VYKpaiHM PO OXOPOHY 310pOB’s: 3akoH Ykpaimm Bim 19.11.1992 p.
Ne 2801-XII. darta onosnenns 01.01.2019 p. URL: http://zakon5.rada.gov.ua/laws/show/2801-12.
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In Ukraine, at the state level, a complete organizational and legal
system is approved and is functioning. Formation and provision of health
care policy is imposed on the state, the main functions of which are the
following:

1) Control and supervision over observance of the legislation on
health care through specially authorized executive bodies;

2) Prevention of infectious diseases, dangerous for people.

The formation of public health policy is carried out by the Verkhovna
Rada of Ukraine, by consolidating constitutional and legislative principles
of health care, defining its goals, main tasks, directions, principles and
priorities, establishing standards and amounts of budget financing,
creating a system of appropriate credit— financial, tax, customs and other
regulators, approval of national health programs (Article 13). In turn, the
Cabinet of Ministers of Ukraine organizes development and
implementation of state specialized programs *, creates economic, legal
and organizational mechanisms stimulating effective activity in heal care
field, provides the development of chain of health care institutions,
concludes international treaties and coordinates international cooperation
on health care issues, as well as executes other powers within its
competence, vested on executive bodies in the field of health care
(Article 14). Health care authorities (the central body of executive power
and other central bodies of executive power) implement state policy in the
field of health care.

The Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine on the Improvement of Legislation Regarding Activities of
Health Care Institutions” ° provides definition of health care institution —
this is a legal entity of any form of ownership and organizational-legal
form or its separated unit providing medical care to population on the

4 Karepunuyk K. B. [lepkaBHi mporpamu, sSik OCHOBa 3amo0iraHHs 3JIOYMHHHMX IOCSATaHb HA 3I0POB’S
ocobu. Ilpobremni numarnHs cmany OOMPUMAanHs 3axucmy npaeg aroounu ¢ Yxpaini: 30. marepianis IV Beeykp.
HayK.-TipakT. koH(. (M. KuiB, 5 rpyn. 2013 p.). Y. 1. C. 139-140; 3arampHOmep:kaBHA MIporpaMa aJamTarii
3aKOHOJABCTBa YKpaiHM 1O 3akoHOomaBcTBa €Bporeiickkoro Corozy (3akoH Ykpaimm Bim 18.03.2004 p.
Ne 1629-1V). Bioomocmi Bepxoeroi Paou Vkpainu. 2004. Ne 29. Cr. 367; Ctpareris HayKOBUX IOCIiPKEHb
HanionaneHoi akajgeMii npaBoBux Hayk Ykpainu Ha 2016—2020 poku: 3atB. [locTaHOBOIO perioHaIHUX 300piB
HamionaneHoi akagemii npaBosux Hayk Ykpainu Big 03.03.2016 p. URL: http://www.aprnu.kharkiv.org/doc/
strategiya.pdf; Konmenmis 3arajgpHOAep)kaBHOI MporpamMH — ajanTamnii  3aKOHOJABCTBa YKpaiHH 10
3akoHOaBCcTBa €Bpomneticekoro Coro3y: 3akon Ykpaiam Bix 21.11.2002 p. Ne 228-15. Bidomocmi Bepxoenoi
Paou Vkpainu. 2003. Ne 3. Cr. 12.

> IIpo BHECEHHS 3MiH J0 JESKUX 3aKOHOJIABYMX aKTIB YKpaiHU IIOAO0 YAOCKOHAJIECHHS 3aKOHOJABCTBA 3
MUTaHb JISUTLHOCTI 3aKialiB OXOpPOHM 310poB’s: 3akoH Ykpainu Bix 06.04.2017 p. Ne 2002-VIII. URL:
http://zakon.rada.gov.ua/laws/show/2002-19.
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basis of a relevant license and professional activities of medical
(pharmaceutical) employees. Depending on the form of ownership, health
care institutions are formed and operate as public, municipal, private or
mixed-form property.

1. Constitutional and Criminal-Legal Grounds
of Person’s Health Care Protection in Ukraine

The norms of criminal legislation play an important role in this
system determining deeds, which are socially dangerous and criminal, and
criminal punitive consequences. Taking into account the interrelation of
these norms, they form a separate coordinated system — an independent
criminal-legal institute, the basis of which are norms providing liability
for deeds with their direct object being person’s health. First of all, these
are the crimes provided by Article 121 “Intentional grave physical injury”,
Article 122 “Intentional physical injury of middle gravity”, Article 123
“Intentional grave or physical injury of middle gravity caused in a state of
intense emotional distress”, Article 124 “Intentional grave physical injury
in excess of the boundaries of necessary defense or in case of exceeding
the measures necessary for detention of a criminal”, Article 125
“Intentional trivial physical injury”, Article 126 “Blows and Torment”,
Article 126-1 “Domestic violence”, Article 127 “Torture”, Article 130
“Contamination with a human immunodeficiency virus or other incurable
infectious disease” and Article 133 “Contamination with sexually
transmitted disease” of the Criminal Code of Ukraine.

For example, Article 27 of the Constitution of Ukraine stipulates the
provision according to which everyone has the right to protect their lives
and health, life and health of other people from unlawful infringement.
The criminal legal guarantee of this constitutional norm is the norm of the
Criminal Code of Ukraine, enshrined in Article 124 “Intentional grave
physical injury in excess of the boundaries of necessary defense or in case
of exceeding the measures necessary for detention of a criminal” of the
Criminal Code of Ukraine. Therefore, any person or other persons has the
right to protect their health from unlawful violence, this may be carried
out in case of necessary defense or emergency.

In addition, the Constitution of Ukraine protects a person and their
health from crimes committed on specific grounds — racial, national,
religious etc. In separate criminal-legal norms aimed at person’s health
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protection, criminal liability is provided for crimes committed on the
grounds of racial, national and religious intolerance (Part 2 of Article 121,
Part 2 of Article 122, Part 2 of Article 126 and Part 2 of Article 127 of the
Criminal Code of Ukraine). According to N. V. Uvarova, “under crimes
against persons’ life and health committed on grounds of racial, national
or religious intolerance, it is proposed to understand socially dangerous,
unlawful, guilty deeds against person’s life and health committed by the
subject of crime based on racial, national or religious intolerance” °.
“Under actions aimed at incitement to national, racial or religious hatred
and humiliation of national honor and dignity should be understood any
action which purpose is to significantly increase the hostility of certain
groups of population, a sense of enmity and disgust for other ethnicities or
racial groups or religious denominations, humiliation of positive qualities
of a particular nation in comparison with others” .

These innovations in relation to crimes against person’s health on
grounds of racial, national and religious intolerance (2009) are reflected in
the provisions of Article 24 and 35 of the Constitution of Ukraine. So,
citizens have equal constitutional rights and freedoms and are equal
before the law. There can be no privileges or restrictions based on race,
skin color, political, religious or other beliefs, gender, ethnic or social
origin, property status, place of residence, language or other grounds
(Article 24). “Equality and impermissibility of a person’s discrimination
Is not only constitutional principles of a national legal system of Ukraine,
but also the fundamental values of the international community, as
emphasized in international legal acts on the protection of human and civil
rights and freedoms, in particular, in the International Covenant on Civil
and Political Rights, 1966 (Articles 14, 26), the Convention for the
Protection of Human Rights and Fundamental Freedoms (1950)
(Article 14), Protocol Ne 12 to the Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950 (Article 1), ratified by
Ukraine, and in the Universal Declaration of Human Rights 1948
(Articles 1,2, 7)”°.

® Veaposa H. B. KpumiHanbHa BiMOBiZaIbHICTS 32 3TIOYMHE IPOTH KUTTS Ta 310POB’S 0COOH, BUHHEHI 3
MOTHBIB PacoBOi, HAIIOHAJIBFHOI UM PENTiHHOI HETEPIUMOCTI: AWC. ... KaH[. IOpUA. HayK. J{HIIPOTETPOBCHK,
2012. c. 51.

! HayxoBo-mpaktnunnii komeHTap KpumiHanmpHOTO KOjekcy Ykpainm / 3a pea. M. I. MenbHuka,
M. 1. XaBpoHtoka. 9-te BH/I., mepepooi1. Ta gonoBH. Kuis: IOpuanana gymka, 2012. c. 444.

Pimenns  KoncturymniiiHoro Cyny  VYkpainu 12.04.2012 p. Ne 9-pn/2012.  URL:
http://zakon4.rada.gov.ua/.
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Article 35 of the Constitution of Ukraine stipulates that everyone has
the right to freedom of thought and religion. This right includes the freedom
to profess any religion or not to profess any, to freely arrange religious cults
and ritual ceremonies individually or collectively, to conduct religious
activities. “The exercise of this right may be limited by law only in the
interests of protecting public order, health and morality of population or
protecting the rights and freedoms of other people””®.

With the adoption of the Declaration on State Sovereignty and
proclamation of the Act of Independence of Ukraine in 1991, Ukraine
took a path of democratic society development. Adoption of the
Constitution of Ukraine in 1996 is the evidence of this, in which the
section “Rights, freedoms of a person and a citizen” includes personal
rights, in particular, the right to respect for human dignity (Article 28 of
the Constitution of Ukraine), namely, everyone has the right to respect to
their dignity. No one shall be subjected to torture, cruel, inhuman or such
that degrading their dignity, treatment or punishment. For the first time in
the Ukrainian legislation an absolute ban of tortures was envisaged. In
Article 127 of the Criminal Code of Ukraine of 2001 also provides for the
crime of “tortures”.

The ban of torture, cruel, inhuman or such that degrading their
dignity, treatment or punishment is absolute and has no exceptions, and
therefore does not allow violations during the war or other state of
emergency stipulated in Article 64 of the Constitution of Ukraine. The
constitutional rights and freedoms of a person and a citizen can not be
limited except in cases stipulated by the Constitution of Ukraine. Under
the conditions of a martial law or a state of emergency, certain restrictions
of rights and freedoms may be established, indicating the term of validity
of these restrictions. The rights and freedoms provided by Articles 24, 25,
27, 28, 29, 40, 47, 51, 52, 55, 56, 57, 59, 60, 61, 62, 63 of this
Constitution can not be limited™. This provision reveals the essence of
one of the most complicated problems of realizing the protection of rights
and freedoms of a person and a citizen — the problem of their restriction.
The above interpretation of human rights proves the fact that they can not
be restricted in any circumstances.

® Komncrurymist YKpaiHu: HayK.-pakT. KOMEHT. / AKajeMis mpaBoBux Hayk Ykpainm. Xapkis: IIpaso;
Kuis: [8-lOpe, 2003. c. 189.

% Koncruryuis Vipaiau: 3axon Bix 28.06.1996 p. Ne 254x/96-BP. Jlata ososmenss: 21.02.2019 p. URL:
http://zakon2.rada.gov.ua/laws/show/254x/96-Bp.
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In the context of the fundamental human right to life and health and
other rights and freedoms (Part 1, Article 3 of the Constitution of
Ukraine), determined by the natural human right, determine the content
and orientation of the state activity. Due to the fact that one of the primary
preconditions for human life activity is person’s health, then, while
protecting this right, the Ukrainian lawmaker approves these rights by
consolidating them in the laws of Ukraine. The right of a person to legal
protection of a person from contamination by a human immunodeficiency
virus or other infectious disease and contamination with a sexually
transmitted disease is not an exception that is provided by the Criminal
Code of Ukraine in Article 130 “Contamination with a human
immunodeficiency virus or other incurable infectious disease” and Article
133 “Contamination with sexually transmitted disease” .

Therefore, the provisions of the Constitution of Ukraine on protection
of person’s health from criminal infringement were reflected in the
Criminal Code of Ukraine. In section II “Crimes against person’s life and
health”, the Criminal Code of Ukraine distinguishes some institutions and
the subject of our study is one of them — crimes against person’s health.
The lawmaker separates them into an individual institution depending on
possible consequences, some of which are physical injury. The following
degrees of physical injury are distinguished: grave, of middle gravity, and
trivial physical injury. The basis for the gravity of physical injury is the
dangerousness of damage to life, damage to health, and the duration of a
health disorder. The following criteria for determining the gravity of
physical injuries are also used: morbid anatomical (medical); economic
and aesthetic.

Part 1 of Article 121 “Intentional grave physical injury” of the
Criminal Code of Ukraine stipulates not only criminal liability for their
commission, but also their features are determined: 1) dangerous to life at
the time of commission; 2) causing the loss of any body or its functions;
3) mental illness; 4) lasting loss of working capacity not less than for one
third; 5) abortion; 6) irrecoverable mutilation of face. In the disposition of
Part 2 of this article one of possible consequences of intentional grave
physical injury is provided, namely, death of a victim.

! Karepunuyk K. B. BiTumsHsiHe 3aKOHOJABCTBO MPO KPUMIHATBHY BiAMOBIZaTbHICTH MO0 OXOPOHH
30pOB’st 0cobu: odiriiiHe Ta Heodiuiiine TiymMaueHHs. Hayk. eicn. Yoceopoo. nay. yn-my. 2013. Ne 4 (88).
Y. 2. Kn. 1. C. 43-46.
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Part 1 of Article 122 “Intentional physical injury of middle gravity”
of the Criminal Code of Ukraine provides for criminal liability. The
features of such physical injury are absence of danger to life and the
consequences provided for in the disposition of Part 1 of Article 121 of
the Criminal Code of Ukraine, but such that caused a lasting health
disorder or a significant sustained loss of working capacity less than for
one third. Article 125 of the Criminal Code of Ukraine specifies types of
trivial physical injury, namely: trivial physical injury caused short-term
health disorders or minor loss of working capacity (Part 2) and trivial
physical injury, which did cause in these consequences (Part 1).
Article 123 “Intentional grave or physical injury of middle gravity caused
in a state of intense emotional distress” and Article 124 “Intentional grave
physical injury in excess of the boundaries of necessary defense or in case
of exceeding the measures necessary for detention of a criminal” of the
Criminal Code of Ukraine provide for the privileged composition of
crimes against person’s health. The theory of criminal law has not used
the term “privileged” for crimes against person’s health, but it is widely
used in crimes against person’s life. In our opinion, it is advisable to apply
it also to crimes against person’s health, since the mitigation of criminal
liability for this kind of physical injury is determined by the following
circumstances: 1) person’s socially dangerous deed provoked by an
unlawful violence or a serious offense from the victim’s side; 2) the
subjective part of the crime composition is characterized by the emotional
state of a subject (Article 123 of the Criminal Code of Ukraine); 3) in case
of exceeding the limits of necessary defense (the limits of protection in a
situation of emergency) and measures necessary for the detention of a
criminal (Article 124 of the Criminal Code of Ukraine).

According to the structure peculiarities of the objective side, the
crime against person’s health has a material composition (Articles 121-
128, parts 2-4 of Article 130, Article 133 of the Criminal Code of
Ukraine) and a formal composition (Article 121 of the Criminal Code of
Ukraine in part — a danger to life at the moment of causing and part 1 of
Acrticle 130 of the Criminal Code of Ukraine).

According to the form of guilt, physical injury can be divided into
intentional and committed through negligence. The intentional ones
include crimes involving criminal liability for physical injury in
Article 121 “Intentional grave physical injury”, Article 122 “Intentional
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physical injury of middle gravity”, Article 123 “Intentional grave or
physical injury of middle gravity caused in a state of intense emotional
distress”, Article 124 “Intentional grave physical injury in excess of the
boundaries of necessary defense or in case of exceeding the measures
necessary for detention of a criminal”, Article 125 “Intentional trivial
physical injury” and Article 126-1 “Domestic violence” of the Criminal
Code of Ukraine.

Through negligence, according to Article 128 of the Criminal Code
of Ukraine, criminal liability appears in two cases only — these are grave
and of middle gravity physical injury.

According to the consequences committed, the Criminal Code of
Ukraine provides for: physical injuries, physical pain, severe physical pain
and physical or moral suffering. According to V. M. Smitienko™,
Article 130 “Contamination with a human immunodeficiency virus or
other incurable infectious disease” and Article 133 “Contamination with
sexually transmitted disease” of the Criminal Code of Ukraine are defined
as “special kind” of physical injuries — contamination by certain types of
dangerous infectious diseases.

2. Classification of Crimes against Person’s Health

At the same time as a result of analysis of this issue it is possible to
make a conclusion that there is no unified classification of crimes against
person’s health in Ukraine. Most of the scholars, having studied such
issue, are giving more and more new suggestions on classification of
crimes against person’s health, justifying them in a different way. Since
there is no a single point of view on this problem, we suggest studying all
available teachings.

The Criminal Code of the USSR in 1922, 1927 and the Criminal
Code of the USSR in 1960" had a certain structural feature, in contrast to
the Criminal Code of Ukraine in 2001. It was about the fact that a
lawmaker, establishing liability for crimes against person’s health, before
the adoption of the Criminal Code of Ukraine in 2001, had placed a list of
these and other elements of crimes in section III “Crimes against life,
health, freedom and dignity of a person” exactly, thus strengthening the
criminal-legal protection of a person. During the period of “evolution” of

12" Cmutnenko B. H. YronoBHO-TIpaBoBasi oxpaHa 3710poBbsi Hacenenus B CCCP. Kues: Bpima mik.,
Tonos. u3n-sBo, 1989. c. 125.
B3V rekcri miapydHiKa BUKOPUCTAHO CKOPOUEH ICTOPHUHI HA3BH KPAiH.
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the Criminal Code on crimes against person’s health, the features of
physical injury were formulated more clearly, criminal liability for
domestic violence, torture and placing of a person in danger of sexually
transmitted disease was established.

The examination of a special literature on this topic on crimes against
a person makes it possible to make a conclusion that the compositions of
crimes in this category were divided by scientists into generic and direct
objects. In the Criminal Code of the USSR, crimes against person’s health
were contained in one section together with crimes against life (which are
available in the current CC of Ukraine), crimes against sexual freedom
and sexual inviolability, crimes against personal freedom, honor and
dignity. In this regard, their group belonging varies considerably from that
proposed today, namely: in all cases, the name of the group of crimes
against a person sometimes has a stylistic feature, or different scholars
attributed this or that crime against person’s health to different groups at
different times.

For example, the scholars of the RSFSR and the USSR identified the
following groups of crimes against a person: 1) crimes against life;
2) physical injury; 3) criminal deeds, dangerous for life and health;
4) sexual crimes; 5) crimes against personal freedom; 6) crimes against
dignity of a person. The second group of crimes against a person included
all kinds of physical injuries, intentional blows and hits, as well as
contamination with sexually transmitted disease as a special type of
physical injury. An article provided for criminal liability for intentional
placing of another person in danger of contamination with sexually
transmitted disease, according to Z. A. VVyshinska and A. A. Piontkovsky,
belonged to a group of crimes that constitute a danger to life and health™.
Later on, scholars attributed this crime to crimes against person’s health,
and this group of crimes was defined as crimes against person’s health
oco6u *°, but not physical injury, as it was mentioned earlier.

During the next years, the division of crimes against a person,
including the group of crimes against person’s health, did not change,
however, the following acts were criminalized by Decree of the Presidium

1 Coserckoe yromoBroe mpaBo: Yacth ocoberHas: yde6. st ropui. By3os / BUFOH M-Ba rocTHIHE
CCCP. Mocksa: I'ocropusaar,1951. ¢. 176-209.

> Coserckoe yromoBroe mpaso: Yacts ocoGeHHas: yue6. ams ropua. By3oB // M3g-Bo Mock. yH-Ta:
Tocropuznat,1957. c. 182—199; CoBerckoe yromoBHOe mpaBo: Yacte ocoOeHHas: ydel. IS IOpHII. WH-TOB.
Jlenunrpan, 1959. c. 140-167.
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of the Verkhovna Rada of the USSR “On Strengthening Responsibility for
the Spreading of Sexually Transmitted Diseases” on October 1, 1971:
contamination with sexually transmitted disease (Part 2 of Article 115),
putting in danger of such contamination (Part 1 of Article 115) and
avoidance of the treatment of sexually transmitted diseases (Article 115%).
After changes made in the Criminal Code of Ukraine the scholars
(M. D. Durmanov, O.V. Kuznetsov, S. V. Borodin, M. |. Bazhanov,
V. V. Stashis, Yu. I. Liapunov) consider the crimes mentioned in the
group of crimes against person’s health®,

In the middle of the 90s, even before the adoption of the Criminal
Code of Ukraine in 2001, N. V. Chernyshova, M. V. Volodko, and
M. A. Khazin advocated the idea that the crimes of section 11l are divided
into six groups. However, everyone proposed own peculiarity of article
distribution to these groups. Thus, the second group, namely, crimes
against health, included all kinds of physical injuries, blows, torment,
contamination with sexually transmitted disease, avoidance of the
treatment of a sexually transmitted disease, contamination with a human
immunodeficiency virus, contamination with a human immunodeficiency
virus by medical, pharmaceutical and employees in other fields".

Later on, most scholars supported the position of their predecessors
as for the division of crimes against a person into six groups. A special
distinction was that the group — sexual crimes were renamed into crimes
that infringe on sexual inviolability, and sexual freedom. Moreover, it was
proposed to divide the crimes against health into three subgroups. The
main (by the number of articles and real manifestations) subgroup was
physical injuries. The second subgroup included such crimes as blows and
torment. The third covered crimes, provided for a special type of harm to

16 Coserckoe yromouoe mpaso: Yacts ocobenHas: yueGuuk / B. JI. Menpmarun, B. H. Kyapssues,
B. A. Kypunos u ap.; nox pen. B. [I. Mensmarusa u ap. M.: U3a-so MI'Y, 1975. C. 166—-168; Ky3nenos A. B.
YTonoBHOE MpaBo M JUYHOCTH: MoHOTpadus. M.: FOpua. mut., 1977. C. 139; CoBeTrckoe yroioBHOE MpPaBoO:
Yacte ocobennas: yueOHuk / mox pen. I'. A. Kpurepa, b. A. Kypunora, FO. M. TkaueBckoro. M.: U3n-Bo
MI'Y, 1982. C. 139; CoBerckoe yromoBHOoe mpaBo: Yacte ocobenHas: : yueOnmk. / C. B. bopomus,
I0. A. BoponnH, P.P.Tammak6apoB u nap.; orB. pen. M. U. KosameB. M.: FOpun. mmr., 1983. C. 124;
VYronoBHoe mpaBo Ykpawmnckoit CCP Ha coBpemennoMm 3tame. Yacte Ocobennas / AH YCCP. Un-T roc. u
mpasa; A. 5. Ceernos, M. U. baxanos, B. B. Cramuc u ap.; otB. pen. A. f. Ceernos, B. B. Crammuc. Kues:
Hayxk. nymka, 1985. C. 108—137; CoBerckoe yromoBHoe npaBo: OcobenHas yacth: yueOHuk. / H. B. Bacuibes,
M. A. Tensdep, II. N I'pummaes u nap.; mox pexa. II. WM. I'pumaesa, b. B. 3apaBombicioBa. M.: Opwun.
aut.,1988. C. 161-172; YronoeHoe npaBo YCCP: Ocobennas yacts: yueOnuk / FO. B. Anexcanapos u ap. /
mox pea. M. U. baxkanosa u ap. Kues: Bua mik., 1989.C. 163-176.

Y Kpuminansie npaBo YkpaiHu: Te3u JEKIii i NpaKT. 3aBaHHs i KypcanTiB KuiB. yummuma mimimii
MBC Vkpainu / H. B. Uepaumosa, M. B. Bonogsko, M. A. Xa3in; 3a pen. B. M. boscynoscrkoro. Kwuis:
Hayk. nymxka, 1995. c. 263-282.
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health — contamination with a sexually transmitted disease and human
immunodeficiency virus. These are crimes such as contamination with a
sexually transmitted disease, avoidance of the treatment of a sexually
transmitted disease, contamination with human immunodeficiency virus,
contamination with a human immunodeficiency virus by medical,
pharmaceutical and employees of other fields, disclosure of information
about medical examination for human immunodeficiency virus
contamination and its consequences. Scientists note that these articles, by
their characteristics, are such that they put in danger person’s life and
health, and avoidance of the treatment of a sexually transmitted disease,
contamination with the human immunodeficiency virus affects person’s
dignity®.

Other scientists distinguish crimes against personal safety in a
separate group, namely: conscious putting in danger of contamination
with a sexually transmitted disease, avoidance of the treatment of a
sexually transmitted disease, contamination with a human
immunodeficiency virus, avoidance of the treatment of sexually
trans?;itted disease and contamination with a human immunodeficiency
virus™.

The classification of crimes by groups changed with the adoption of
the Criminal Code of Ukraine in 2001. Due to the fact that a national
lawmaker changed the Code structurally, distinguishing crimes against
person’s life and health in a separate section 11, the issue of classification
of crimes against person’s health remained relevant at the same time.
Thus, the crimes against person’s health (M. I. Bazhanov, V. V. Stashis,
O. S. Sotula, N. O. Guturova, V. I. Kasyniuk, V. O. Glushkov) include
such crimes of the current Criminal Code of Ukraine: various types of
physical injuries (Articles 121-125, 128), blows and torment
(Article 126), tortures (Article 127), special types of physical injury:
contamination with human immunodeficiency virus or other incurable
infectious disease (Art. 130), contamination with a sexually transmitted
disease (Article 133)%.

18 Kpuminansae npaBo Ykpainu. OcobmuBa wactuna: miapyunuk / FO. B. Anexkcannpos, B. I. Aarumnos,
M. B. Bonoaeko T1a in.; Bign. pen. B. 1. lllakyn. Kuis: [IpaBoBi mkepena, 1998. c. 153

Y9 Kpuminaneee mpaBo Vkpaimu. OcobimBa uwacTia: migpydsuk / 1. B. AHmpycie Ta iH.; 3a pe.
I1. C. Matumescekoro ta iH.; KuiB. Ham. yH-T iMeHi Tapaca Illepuenka. HOpunmuunuit dak. 2 Bun. Kwuis:
Opiukom Iurep, 1999. c. 185-204.

% Benmka ykpaiHchka OpuiuuHa eHrmitonenis: y 20 1. Xapkis: IIpaso, 2016. T. 17: Kpuminanbue
mpaBo / penkodi.: B. f. Tamiii (rosnosa), B. 1. bopucos (3act. ronosu) Ta iH.; Har. akaa. mpas. Hayk YKpainw;
Iu-T nepxasu i mpaBa iM. B. M. Kopernskoro HAH Ykpainu; Ham. topua. yH-T imM. fIpociaBa Myaporo. 2017. c.
317-318; KpuminaneHe npaBo Ykpainu. 3aranmbHa ta OcobnmBa yacTHHHU: HaBd. noci6. / B. M. CtpaToHOB,
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O. A. Chuvakov proposes to supplement this classification of crimes
against person’s health by Article 145 (lllegal disclosure of medical secrets)
to the Criminal Code of Ukraine®!. According to S. I. Seletsky, the crimes
against person’s health include all kinds of physical injuries, blows and
torment, torture, a threat of murder, Ieaving in danger, not providing
assistance to a person in a state of danger to life*,

Detailed analysis of the composition features of crimes provided by
Articles 121-145 of the Criminal Code of Ukraine (first of all, generic and
direct objects of composition of crimes, forms of guilt, the nature of
criminal consequences), proves that these crimes are diverse and not
always directly and immediately infringe on the victim’s health.
G. E. Boldar, V. O. Hatseliuk and Yu. O. Kucher propose these norms to
be united into groups:

1) Crimes that cause damage to person’s health (Article 121-129 of
the Criminal Code of Ukraine);

2) Crimes that cause harm to person’s health, committed in the field
of protection of person’s life and health, from certain types of dangerous
infectious diseases (Articles 130; 131; 133 of the Criminal Code of
Ukraine);

3) Crimes that cause damage to person’s health committed in the
field of provision of medical services (Article 134; 138-144 of the
Criminal Code of Ukraine);

4) Crimes that cause damage to person’s health as a result of leaving
the person without assistance or as a result of guilty person improper
execution of their duties (Article 135-137 of the Criminal Code of
Ukraine);

5) Crimes in the field of health protection related to the unlawful
dissemination of medical secrets (Article 132; 145 of the Criminal Code
of Ukraine)®.

O. C. Coryna; 3ar. pea. B. M. Crparono; XepcoH. aepx. yH-T. Kuis: Ictuna, 2007. c. 187; Kpuminanbe
mpaBo Ykpainn. OcobmmBa wactuHa: miapyyrmk / 1O. B. AmekcanzapoB Tta iH.; pen. M. . MenbHUK,
B. A. Kitmmerko. 3-te Buz., mepepo0. i momoB. KuiB: Atika, 2009. c. 47; KpuminansHe mpaBo YkpaiHu.
OcobmuBa yactuna: minpyuauk / FO. B. Baymin ta in.; 3a pen. B. B. Crammca, B. 4. Tamis. 4 Buz., mepepo0. i
nonoB. Xapkis: IlpaBo, 2010. c. 47-60; VYromoBHoe mnpaBo Ykpamnbl. OcoOeHHas YacTh: y4eOHHK /
M. U. baxxanoB ap.; noxa pea. M. U. baxanosa; Hau. ropun. akan. Ykpaunsl um. SdpocinaBa Mynporo. Kues:
IOpurakom UaTep, 2003. c. 49.

?! Kpuminanbhe npaBo Ykpaiuu: Oco6InBa YacTHHA: MiAPYYHHK / 32 3ar. pef. A-pa FOpPUI. Hayk, mpod.,
3aci. gisiga HaykH i TexHikn Ykpainu €. JI. CtpensuoBa. Xapkis: Ogiceeit, 2009. c. 42.

22 Cenerpkuii C. L. Kpuminanpae npaBo Ykpainu. OcobnmBa yactuHa: HaBd. moci0. Kuis: LlenTp yu6oBoi
mit., 2012. ¢. 28.

2% KpuminansHe npaBo. Oco6mBa yacTiHa: miapydHuk / 3a pex. O. O. ymoposa, €. O. TIHCEMEHCHKOTO.
2 Bun. Kuis: «BJ «lakopy, 2013. c. 66—67.
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O. M. Dzhuzha and A. V. Savchenko offer the following
classification of crimes against person’s health:

1) Crimes against person’s health (Articles 121-128; 130; 133 of the
Criminal Code of Ukraine);

1.1) Physical injury (Articles 121-125; 128 of the Criminal Code of
Ukraine);

1.2) Causing physical or moral suffering (Article 126; 127 of the
Criminal Code of Ukraine);

1.3) Contamination with social diseases (Article 130; 133 of the
Criminal Code of Ukraine)®.

E. V. Kornienko includes in crimes against health such deeds that do
not harm the health directly, but put it in danger, namely: a threat of
murder (Article 129 of the Criminal Code of Ukraine); carrying out an
abortion by a person who does not have special medical education (Part 1
of Article 134 of the Criminal Code of Ukraine); conscious putting
another person in danger of contamination with a human
immunodeficiency virus or other incurable infectious disease that is
dangerous to human life (Part 1 of Article 130 of the Criminal Code of
Ukraine)®. Somewhat different classification was proposed by
V. O. Gatseliuk. In his opinion, the crimes against person’s health include:
1) physical injury (Articles 121-125; 128); 2) causing physical or moral
suffering (Articles 126, 127, 129); 3) contamination with special diseases
(Articles 130-131)*°. The classification given above for crime
compositions against person’s health leads to a number of questions.
Firstly, the crime, for which liability is provided in Article 131 “Improper
performance of professional duties caused contamination of the person by
a human immunodeficiency virus or other incurable infectious disease” is
indicated in the group “contamination with special diseases” and then
duplicated in “crimes in the medical field”. Secondly, the crime, for which
liability is stipulated in Article 133 “Contamination with sexually
transmitted disease” is not mentioned at all, and the group, which includes

# Kpanidikarisi 3M0YMHIB, IICTIAHAX OpraHaM BHYTpIlIHIX crpas: Hapd. moci6. / B. B. Koanenko,
O. M. Ixyxa, A.B.CaBuenko, B.B.Ky3nenos Ta in.; 3a 3ar. pen. B. B.Kosamenka; 3a Hayk. pen.
O. M. [Ixyxwu, A. B. CaBuenka. Kuis: Arika, 2011. c. 9.

% Kopuienxo €. B. KpuMiHaIbHO-TIPaBOBA XapaKTEPHCTHKA 3aPaKEHHS BIPYCOM iMyHOAe(IIUTY IO AHHY
YH 1HIIOT HEBUIIIKOBHO] iH(pekuiiHOi XBOpoOH: AMcC. ... KaHA. Iopu. Hayk. Kuis, 2013. c. 73.

% Tanemok B. O. Il{oxo knacudikarii 3nounsis mpotu 310pos’st y KK Vipainu 2001 poky. IIpoGremu
3acmocysants, YOOCKOHANEHHS Ma NOOAnbuwol 2apMOHi3ayii i3 3aKOHOOABCMBOM E€8PONEUCLKUX KpaiH:
MaTepianu MiKHap. HayK.-mipakT. KoH(}. 10 pokiB umHHOCTI KpmminampHOTO KOnmekcy Ykpainu (M. Xapkis,
13-14 xogt. 2011 p.) / peaxon.: B. 5. Tamiii (rosos. pex.), B. I. Bopucos (3act. royioB. pea.) Ta iH. Xapkis:
IIpaso, 2011. C. 394-400.
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crimes, for which liability is stipulated in Article 126 “Blows and
torment” and Article 127 “Torture” belong to a group of crimes against
person’s health causing physical or moral suffering. Unfortunately, the
author of this classification V. O. Gatseliuk does not indicate one of the
consequences — physical pain, which is a compulsory feature of these
compositions of crimes. In addition, Article 129 of the Criminal Code of
Ukraine “A threat of murder”, in our opinion, can not be included in this
subgroup, since this crime has another direct object. According to
Ye.V. Fesenko, the crimes against person’s health in relation to the
specific object are divided into: 1) crimes against person’s physical
inviolability — this is a physical injury of varying degrees of gravity,
blows and torment, as well as torture; 2) crimes against personal safety:
a) general types of crimes against personal safety (Articles 129-136);
b) crimes against personal safety, connected with violations of the
established procedure for the performance of certain activities and the
fulfillment of respective responsibilities (Articles 137-144, etc.)?’.

Therefore, according to the above-mentioned classification of crimes
against person’s life and health of section II of the Criminal Code of
Ukraine, the opinion was established that the crimes against person’s
health include all types of physical injury (Articles 121-125, 128 of the
Criminal Code of Ukraine), blows and torment (Article 126 of the
Criminal Code of Ukraine), domestic violence (Article 126-1), torture
(Article 127 of the Criminal Code of Ukraine), contamination with a
human immunodeficiency virus or other incurable infectious disease
(Article 130 of the Criminal Code of Ukraine) and contamination with a
sexually transmitted disease (Article 133 of the Criminal Code of
Ukraine)®.

CONCLUSIONS

One of the priorities of our state, defined in Article 3 of the
Constitution of Ukraine, is the protection of person’s life and health. Since
the independence of Ukraine, the concept of “the state exists for a person”
has worked, namely, active steps are taken to ensure the protection of
natural human rights — life and health. In order to effectively solve such

2 ®ecenxo €. B. IIpobnemu cucremarmsarii crareii KK 1mom0 BigmoBimambHOCTI 3a 370YMHH MPOTH
3I0pOB’sl 0COOM Ta HACENCHHA. KpUMinaibHO-NPAaso8a 0Xopora HCUmMms ma 300pos s 0cobu: MaTepiaii HayK.-
mpakT. KoH(. (M. XapkiB, 22-23 kBiT. 2004 p.) / penkoi.: Crammuc B. B. (ronos. pex.) ta in. KuiB — Xapkis:
«Opunkom Iarepy, 2004. C. 137-140.

28 Karepuruyk E. B. Knaccudukamus mnpecTyluleHHit TpOTHB 3740pOBbs  uenoBeka. CospemeHHblll
Hayunviil gecmuuk. 2014. Ne 44 (240). C. 42-50.
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problems, the state must protect, make safe society against unlawful
infringements on person’s life and health. In this regard, the effective
development of means aimed at protecting these benefits and an effective
set of measures aimed at systematic counteraction to crimes against
person’s health are fundamental issues. The legal norms that form section
Il of the Special Part of the Criminal Code of Ukraine — crimes against
persons’ life and health and comply with the provisions of the
Constitution of Ukraine have one of the key places.

Studying the features of classification of crimes against person’s
health, it was established that the scientists attributed these crimes to
different groups in different periods of national legislation development.
This feature is caused by the fact that these crimes were placed in other
sections (chapters) by the lawmaker. At present, we include in the crimes
against person’s health all types of physical injuries (Articles 121-125,
128 of the Criminal Code of Ukraine), blows and torment (Article 126 of
the Criminal Code of Ukraine), domestic violence (Article 126-1), torture
(Article 127 of the Criminal Code of Ukraine), contamination by a human
immunodeficiency virus or other incurable infectious disease (Article 130
of the Criminal Code of Ukraine) and contamination with a sexually
transmitted disease (Article 133 of the Criminal Code of Ukraine).

SUMMARY

The analysis of constitutional norms in relation to person’s health is
carried out. It is determined that person’s health protection is regulated by
the Fundamentals of the Ukrainian legislation on health care as well as
other norms of Ukrainian legislation on health care protection. It is proved
that constitutional provisions on person’s health protection are reflected in
full in prohibitive norms of the Criminal Code of Ukraine.

The scope of criminal infringements in the field of person’s health
protection is outlined. It was emphasized that division of these crimes into
groups is carried out depending on their structural placement in the
Criminal Code of Ukraine in 2001 according to the generic object. The
following groups of crimes are distinguished: 1) crimes against life;
2) crimes against person’s health including all types of physical injuries
(Articles 121-125, 128 of the Criminal Code of Ukraine), blows and
torment (Article 126 of the Criminal Code of Ukraine), domestic violence
(Article 126-1), torture (Article 127 of the Criminal Code of Ukraine),
contamination by a human immunodeficiency virus or other incurable
infectious disease (Article 130 of the Criminal Code of Ukraine) and

193



contamination with a sexually transmitted disease (Article 133 of the
Criminal Code of Ukraine); 3) crimes putting in danger person’s life and
health.
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CUSTOMERS’ RIGHTS PROTECTION
IN THE FIELD OF INSURANCE SERVICES
UNDER UKRAINIAN LEGISLATION

Milovska N. V.

Legal regulation of one or other civil legal contracts, including
contracts on insurance service provision, provides its legal determination,
differentiation of subject matter, consolidation of form, rights and
obligations, their responsibility for non-execution of contract terms and
conditions etc. Exercise of civil rights and performance of obligations are
carried out in different ways and by using various means, in various scope
and sequence, it is limited by different time limits in any aspects as well".

Part 1of Article 12 of the Civil Code of Ukraine (hereinafter — the CC
of Ukraine) points to the possibility of a free exercise of a civil right at
sole discretion. This means that all issues connected with the use of
subjective rights, including the scope and ways of their exercise, are
solved by competent persons at their sole discretion. As O. O. Kot
mentions, discretion in the context of exercise of a subjective civil right
provides for awareness of a goal and specific ways of its realization by a
subject as well as conscious decision-making, namely, a choice of one of
behavior option within an existing subjective right.

A subjective civil right gives three opportunities to a competent
person: firstly, the opportunity to take certain positive actions directly
connected with the exercise of their fight; secondly, the opportunity to
demand certain behavior from a person obliged directly; thirdly, the
opportunity to appeal to the court with a claim to enforce a person obliged
to execute their obligations or to protect a right from its violation from
other person’s side. In addition, O. O. Kot rightly notes, that exercise of a
subjective right requires not only existence of this right but also a proper
subject taking relevant actions®.

! Baxomesa T. M. Ctpoku (TepMiHN) y IMBITEHOMY TIpaBi: JUC. ... KaHx. opu. Hayk. K., 2005. C. 61.

2 Kor O. O. 3nilicHeHHs Ta 3aXMCT Cy0’€KTHBHHX LMBLIBHEX NpaB: NpoGIeMH Teopii Ta CymoBoi
npaktuku: MoHorpadis. K.: Anepra, 2017. C. 33.

% Kor O. O. 3nilicHeHHs Ta 3aXHMCT Cy0’€KTHBHHX LMBLIBHEX NpaB: NpoGIeMH Teopii Ta CymoBoi
npakTuku: MoHorpadis. K.: Anepra, 2017. C. 39.
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As it follows from Article 984 of the Civil Code of Ukraine,
Avrticle 354 of the Commercial Code of Ukraine and Article 16 of the Law
of Ukraine “On Insurance™, the parties to the insurance contract are the
insurer and the insured. Civil legislation consolidates one of the basic
principles arising from the method of civil law regulation, — legal equality
of participants of personal non-property and property relations. Legal
equality is in the fact that each party of civil relations has own set of right
and obligations and is independent, not subordinated to others®.

In the field of insurance obligations, the principle of legal equality of
participants in relevant legal relations is essential as well. However, in the
practical aspect of this issue there may be a variety of deviations from the
requirements of the legal equality principle. This is explained by the fact
that the insurer as a professional participant in insurance relations can use
own professional and economic potential to enforce the insured persons,
who in the majority are economically weaker and less trained
professionally, to agree to conditions proposed by the insurer, which are
set in the text of an insurance contract and, of course, are more beneficial
for the latter®. Therefore, in order to prevent violation of the parity
(balance) of interests between the insurer and the insured persons, an
insurance contract is concluded on the basis of insurance rules, which,
despite the fact that they are developed by the insurer independently, are
subject to approval by Authorized body, carrying out their examination
for compliance of the provisions contained therein with requirements of
the current legislation.

The relations between the insurer and the insured in contractual
insurance obligations have a two-level structure. Firstly, the general terms
of insurance are contained in rules of insurance. Secondly, its specific
(direct) conditions are determined when concluding an insurance contract
in accordance with the current legislation. Concluding an insurance
contract, the parties have the right to independently determine its terms

* Bakon Vkpainu «IIpo 0COGIMBOCTI CTpaxyBaHHS CiTbChKOrOCIOAAPCHKOI MPOAYKI] 3 IepiKABHOIO
miaTpuMKoro» Big 9 mortoro 2012 p. Ne 4391-V1 // Bigomocti Bepxosroi Paau Ykpainu. 2012. Ne 41. Cr. 491.

® Cy6’eKTH LMBINBHOTO IpaBa / 3a 3aralbHO0 pepakiicro akagemika AIIpH Vipainn SI. M. Illeuerko.
X.: XapkiB ropuanaanid, 2009. C. 445.

® Crpaxysanus: miapyunuk / KepiBuuk aBT. komektnsy i Hayk. pex. C. C. Ocanens. Bus. 2-re, mepepo6. i
non. K.: KHEY, 2002. C. 207.
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(content) without permission of a significant change in provisions
contained in insurance rules.

According to Part 1 of Article 3 of the Law of Ukraine “On
Insurance” and Part 2 of Article 984 of the Civil Code of Ukraine, the
insured are legal entities and legally capable natural persons who have
concluded insurance contracts with insurers or are insured persons in
accordance with the legislation of Ukraine. Moreover, foreigners, stateless
persons and foreign legal entities use the right to insurance protection on
equal terms with citizens and legal entities of Ukraine at the territory of
Ukraine. However, in L. K. Kinashchuk’s opinion, such a definition is too
narrow, since legal entities and natural persons who have an insurance
interest and enter into relations with insurers according to law provisions,
participate in the creation of an insurance fund by paying contributions
and have the right to compensation in the event of an insured event should
be recognized as the insured’. Similar opinions are expressed by other
scientists who distinguish two main features characterizing the insured:
the first one is the legal capacity of the insured, and the second one is in
mandatory presence of insurance interest of the insured®.

O. A. Shergunova emphasizes on the following special features of the
insured as a participant in insurance relations: 1) it is a person who is
always interested in insurance (has an interest in insurance), 2) it is a
person who insures a certain interest (personal or a third person) as a
insurance object, 3) it is a party to the insurance contract, 4) in case of
insured event occurrence, acts as a creditor, regardless of whether the
insured is a beneficiary or not; 5) throughout the term of the insurance
contract validity the insured bears the burden of non-occurrence of an
insured event”.

The insured interest of the insured can be characterized by the
following features: a) interest in preserving the object of insurance
protection — life, health, working capacity, property, civil liability;
b) interest in non-occurrence of the insured event, namely, that in the
future no expenses related to compensation for damage caused to life,
health, property of the insured, insured person or third party under the

’ Kinamyx JI. JI. CtpaxoBe npaso: migpydsuk. K.: Arika, 2007. C. 72.

® I'pasxmanckoe mpaso: yuebuuk. B 4-x 1. T. 1/ Tlox pen. E. A. Cyxanosa. M., 2008. C. 201; Xymsko A. .
Crpaxosoe npaBo. CII6.: M3natensctBo P. Acnanosa «HOpummaeckuii eHTp [Ipecey, 2004. C. 251.

’ [Meprynosa E. A. I'paxxmaHCKO-TIPaBOBOE MOJI0KEHHE OCHOBHBIX YYAaCTHHKOB CTPaXOBBIX OTHOIICHWMA:
aBroped. auc. ... KaHz. ropua. Hayk: 12.00.03. Kypcek, 2013. C. 23.
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liability insurance contract arise; c) taking of active actions aimed at
obtaining future monetary compensation to cover sudden expenses, by
concluding an insurance contract.

In participation of natural persons in contractual insurance relations
as the insured and a party to the insurance contract, the presence of
civilian legal capacity in full scope is typical. In national doctrine of
private law, a legal capacity of a natural person includes: capacity for
concluding transactions, tort capacity, trans legal capacity, business
capacity, test mental capacity, family capacity and cyber capacity as the
ability of a person to be an active participant in IT-related relations (to be
a member of social networks, to take part in interactive actions, etc.)™. It
should be noted that the invalidity of transactions, parties to which are
natural persons, is based on the same criteria as general rules of legal
capacity occurrence, namely: age and mental attitude to actions taken. If
the insured natural person during validity of an insurance contract based
on a court decision is considered to have limited legal capacity or to be
incapable, such person’s rights and obligations of the insured are
exercised, respectively, with the consent of the trustee or guardian. At the
same time, any natural person can be an insured person, defined by the
insured in the insurance contract.

Thus, the insured as a party to an insurance contract is a legal entity
or legally capable natural person who voluntarily or on the demand of the
law concludes an insurance contract with the insurer for the purpose of
insurance protection of own legitimate interests or interests of another
person related to life, health, working capacity, pension, possession, use
and disposal of property, indemnification of damage caused to a natural
person, person’s property or property of a legal entity, in their favor or in
favor of third parties.

The replacement of the insured in contractual insurance relations is
carried out in accordance with provisions of the Law of Ukraine “On
Insurance”. So, according to Article 22 of the Law of Ukraine “On
Insurance” in case of death of the insured, a natural person who concluded
a contract of property insurance, the rights and obligations of the insured
are transferred to persons who inherited the property. In other cases, the

1% Xapuronos €. O., Xapurorosa O. I. AkTyanbHi npoGIeMn MUBIIEHOI IPABOCYD €KTHOCTI yUaCHHUKIB
iH(OopManiHHO-KOMYHIKAIiITHUX BiTHOCHH // AKTyanbHI pobiemMu puBaTHOTO MpaBa: MaTepianm X VII Hayk.-
npakT.KoH(}., mpucBs4d. 97- pivHMII 3 AHA HAPOK. JOK. fopua. Hayk, mpod. B. Il. Macnosa (Xapkis,
22 mororo 2019 p.). Xapkis: IIpaso, 2019. C. 128.
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rights and obligations of the insured may be transferred to another natural
person or legal entity only with the consent of the insurer, unless
otherwise provided by an insurance contract (Part 1 of Article 994 of the
Civil Code of Ukraine). For example, in case Ne 29/138-09, on the claim
of “Yu”LLC to CJSC “F” on obligation to execute the conditions of the
voluntary insurance contract of motor vehicles and debt collection and
moral damage, the Supreme Economic Court of Ukraine supported a legal
position of the Economic Court of Appeal and remained unchanged the
resolution of the court of appellate instance by its decision on
December 17, 2009, indicating that rights and obligations of the insured
can be transferred to another natural person or legal entity only with a
consent of the insurer''.

If a legal entity, the insurer, is terminated and its successors are
established, then according to Part 1 of Article 995 of the Civil Code of
Ukraine and Article 23 of the Law of Ukraine “On Insurance”, rights and
obligations of the insured are transferred to the successors. However, this
rule applies to cases when a legal entity is terminated in the form of
reorganization (Articles 106-109 of the Civil Code of Ukraine). Winding
up of the insured-legal entity (Article 110 of the Civil Code of Ukraine)
entails the termination of the insurance contract.

Some researchers consider the insured as a “weak” party in
contractual insurance relations as well as consumers of insurance services
and, accordingly, combine the issues of exercise and protection of their
rights with exercise and protection of consumer rights. The adoption by
the Cabinet of Ministers of Ukraine of the Concept for Protection of
Consumer Rights of Non-Banking Financial Services,” including
insurance services, facilitates this to a certain extent. In connection with
this, the question arises about the possibility of extending to the insurance
relations the norms of the Law of Ukraine “On Protection of Consumer
Rights”. In connection with this, a question about possibility of extending
the norms of the Law of Ukraine “On Protection of Consumer Rights” to

" TTocranosa Bummoro rocmonapcskoro cyay Yipainm Big 17.12.2009 p. y crpasi Ne 29/138-09. URL:
http://pravoscope.com/act-postanova-29-138-09-shvec-v-0-17-12-2009-inshij-majnovij-spir-s (mara 3BepHEHHSL:
20.04.2019).

12 Posmopsymxenns KaGinery Minictpis Yipaiau «IIpo cxpanenns KOHIENI 3aXHCTy MpaB CIIOKUBAYIB
HeOaHKIBCBKHMX (DiHAHCOBUX TOCHYr B YkpaiHi» Big 3 BepecHs 2009 p. Ne 1026-p. / OdimiiiHuit BicHUK
VYxpainu. 2009. Ne 69. C. 30.
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insurance relations arises . Thus, according to one view, the Law of
Ukraine “On Protection of Consumer Rights” does not cover legal
relations arising from the Law of Ukraine “On Compulsory Insurance of
Civil Liability of Owners of Land Transport Vehicles”, since it is aimed at
protecting life and health and property of third parties, while the Law of
Ukraine “On Protection of Consumer Rights” regulates relations arising
from contracts aimed at satisfying solely personal needs and legal
relations on voluntary property insurance®. In accordance with the
opposite legal view, since the insurer’s activities subject to definition of
service and an executor, contained in Part 1 of Article 1 of the Law of
Ukraine “On Protection of Consumer Rights”, then, if an insurance
contract is aimed at satisfying personal needs of the insured natural
person, such legal relations are regulated by the Law of Ukraine “On
Protection of Consumer Rights” in the part not regulated by a special
law™. This conclusion also applies to property insurance contracts, where
the insured are natural persons, and relations are aimed at protecting the
personal property interests of the insured or another person specified in
the contract. This point of view is also enshrined in paragraph 2 of the
Resolution of the Plenum of the Supreme Court “On practice of
consideration of civil cases in claims for consumer rights protection”,
which states that, since the Law of Ukraine “On Protection of Consumer
Rights” does not define certain limits of its effect, courts should keep in
mind that relations regulated by it include, among others, those arising
from insurance contracts®. By joining the second point of view, we
believe that legislation on consumer protection is applied subsidiary in
part not regulated by insurance law as a special law concerning regulation
of relations with participation of insurance service consumers.

The issue of consumer rights protection is a subject of regulation in a
range of international legal documents. One should distinguish the
Consumer Protection Charter, adopted by the 25th session of the
Consultative Assembly of the European Union on May 17, 1973

3 3akon Vkpainn «IIpo 3axuct mpas croxuBadiy Bix 12 Tpasms 1991 p. Ne 1023-XII // Bizomocri
Bepxosnoi Pagu YPCP. 1991. Ne 30. Cr. 379.

Y Mensuuk 3. I1., Pomaniok SI. M. CynoBa NpakTHKa pO3IIBILY LUBUIBHHX CIpPaB, II0 BHHUKAIOTH 3
JoroBopiB cTpaxyBaHHA // Bicauk BepxosHoro Cyny Yipaiau. 2011. Ne 8 (132). C. 24.

Kaitoponok T. €., [TaBnosceka C. B. CynoBa mpakTuka po3riisiay OUBIIFHUX CIPaB PO 3aXHCT MPaB

cnoxwuBayiB // Bicank Bepxosroro Cyny Yxpainu. 2013. Ne 1 (149). C. 32.

'® Tocranoa [Tnenymy BepxoBaoro Cymy VYkpaian «IIpo mpakTuky po3risiy HWBITBHHUX CIpaB 3a
M030BaMH TIPO 3aXWCT MpaB crmoxuBadiB» Bim 12 kBitHa 1996 p. Ne 5. URL: http://zakonl.rada.gov.ua/laws/
show/v0005700-96 (nata 3BepHenHs: 25.04.2019).
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(resolution 543)", and “Guiding Principles for Protection of Consumer
Interests”, approved by The General Assembly of the United Nations on
April 9, 1985 (resolution 39/248)". The provisions of these international
documents were reflected in the Law of Ukraine “On Protection of
Consumer Rights” as well, according to clause 22 of Article 1 of which a
consumer is a natural person who purchases, orders, uses or intends to
purchase or order products for personal needs not directly related to
entrepreneurial activity or performance of duties of a hired employee. As
it follows from the definition of a consumer that the consumer can be only
a natural person who is a participant in civil relations (thus, it can be both
citizens of Ukraine, foreigners and stateless persons). However, the main
criterion for distinguishing the consumer from other participants in civil
legal relations is the goal of acquiring products aimed at satisfying
personal needs not directly related to entrepreneurial activity or
performance of duties of a hired employee. O. Yu. Cherniak, studying the
consumer’s civil legal status in the context of Ukrainian legislation
adaptation to the EU legislation, notes that in the EU law a person who
purchases good (services) for use but not with the purpose of commercial
or professional activity is recognized as a consumer™. Taking into account
judicial practice, a consumer is considered from the point of view of a
weak party to a contract®™.

The interpretation of concept of a “consumer” as a natural person is
not solely Ukrainian, but corresponds to the widespread European practice
on this issue. Thus, according to Article 2 of Council Directive 93/13/EEC
on 5 April, 1993 on unfair terms in consumer contracts,”' the consumer is
any natural person who, in contracts governed by this Directive, is acting
for purposes outside personal professional activity, business, and
profession. At the same time this EU Directive is based on consumer
definition given in Rome Convention on the Law applicable to contractual

Y Jymna 1. O. 3axucr npa criokuBadis: HapuanbHuil nociGuuk. K.: Llentp yu6osoi miteparypu, 2007.
C. 39.

'8 Kepipui mpunmumy 3axucty inTepecin croxusauis. Pesomomis 39/248 Tenepanbuoi Acam6nei OOH
Biz 09.04.1985 p. “R- http://zakon3.rada.gov.ua/laws/show/995 903 (mata 3Bepuens: 25.04.2019).

19 Uepnsik O. 0. [{uBinpHO-IPaBOBUIA CTATyC CMOXKUBA4a Y KOHTEKCTI afanTailii 3aKOHOJaBCTBa Y KpaiHu
JI0 3aKOHOJIaBCcTBa €Bporneiickkoro Coro3y: aBToped. auc. ... kKana. topua. Hayk: 12.00.03; HJI mpuBaTHOTO
mpasa i mianpuemannra HAIIpH Ykpainu. K., 2011. C. 7.

20 Campbell P. The Consumer Interest: a Study in Consumer Economics. N. Y., 1976. P. 2.

2! NMupexruea Pagu 93/13/€EC Bix 5.04.1993 p. «I1[010 HeCPaBEUTHBHX YMOB CIIOKHBYHX IOTOBOPIB //
Minicrepcrso foctuuii Yipainm. "R http://old.minjust.gov.ua/ 45878 (nara 3epuenns: 26.04.2019).
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obligations of 1980%, as a person acting outside own commercial activity
or profession. We should note that when comparing this definition with
the definition of the Law of Ukraine “On Protection of Consumer Rights”,
granting a consumer status to a person does not depend on the nature of
their actions performed, but in the Law the consumer must necessarily
order, acquire, and use something or intend to do so. Moreover, the
Directive, unlike the Law, provides for a limited number of non-consumer
goals, while all others are considered to be consumer ones. Therefore,
according to the Directive, much more people will be subject to consumer
protection?.

The consumer’s legal status is a special legal status of a natural
person, who purchases (intends to purchase), or uses products solely for
personal needs, which are not directly related to entrepreneurial activity of
this natural person or this person’s duties of hired employee, enshrined in
legislation on protection of consumer rights**. As O. Yu. Cherniak notes,
specificity of the consumer’s legal status is manifested in two
peculiarities: a moment of occurrence of such status in a person and in
giving the consumer additional legal opportunities in the framework of a
special legal status. Taking it into account, the author determines the
structure of the consumer’s special civil-law status, including the
following elements: a special civil legal capacity, consisting in the unity
of special legal capacity and ability, as well as personal rights and
responsibilities®. At the same time, in order for relations to be covered by
the Law of Ukraine “On Protection of Consumer Rights”, it is necessary
to take into account the legal status of another subject of legal relations
from whom a consumer purchases, orders, uses or intends to purchase or
order products, that is, the executor or the seller, who, in accordance with
clause 3, 18 part 1 of Article 1 of this Law are subjects of economic
activity. The said Law does not cover relations where a manufacturer and
a seller of goods, an executor of works and a services provider is a natural

2 Convention on the Law Applicable to Contractual Obligations of 19 June 1980 // Treaty Series.
Vol. 1605. N. Y., 1997. P. 59-156.

% Milovska N. Legal status of the consumer of insurance services under the law of Ukraine // Jurnalul
juridic national: teorie si practica. 2017. Ne 4 (26). P. 84.

# Xanuk-Ilocromitak P. FO. 3axuct MpaB CIOKHUBaYiB (iHAHCOBHUX MOCITYT B YKpaiHi: MPaBOBHUI aHAITI3.
K.: HY «KueBo-MorunsHcbka akagemis», 2011. C. 21.

2 UYepnsik O. 1O. [IuBinpHO-TIPABOBHIA CTATYC CIIOKHMBAYa Y KOHTEKCTI aJanTallii 3aKOHOJaBCTBa Y KpaiHU
JI0 3akoHOJaBcTBa €Bporeiickkoro Coro3y: aBToped. auc. ... kaHa. opua. Hayk: 12.00.03; HAI npuBaTHOTO
npasa i mignpuemannrsa HAIIpH Ykpainu. K., 2011. C. 8.
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person who is not an entrepreneur, as well as cases where an acquirer of
goods, a user of services is enterprises, institutions, and organizations®.

Currently, there is no legal definition of concept of “consumer of
insurance services”. Professional legal literature also does not contain
definitions of this concept, in contrast to works in the economic field®'.
Insufficient determinacy of legal status of the consumer of insurance
services creates obstacles in the protection of their rights, which is
confirmed by judicial practice of considering civil cases arising from
insurance contracts ?®. It should be noted that from the time of legislation
on consumer protection occurrence, it was oriented, first of all, on
regulation of property relations, within which the needs of consumers in
obtaining the goods themselves are satisfied. Thus, G. A. Osetynska in her
dissertation research points out that the overwhelming part of provisions
of consumer law institution has not received proper scientific justification,
in particular concerning protection of consumer rights in the field of
providing services®.

The phrase, in particular, “a consumer of financial services” is used
in the Law of Ukraine “On Financial Services and State Regulation of
Markets of Financial Services”®. Thus, according to clause 7, Part 1 of
Article 1 of this Law, the customers of financial services belong to
participants of financial service market. However, there is no legal
definition of “a customer of financial services” in the law. It is worth
noting that in accordance with the plan of measures concerning
implementation of the Concept for Protection of Consumer Rights of
Non-Banking Financial Services of Ukraine®, the National Commission
on State Regulation in the Field of Markets of Financial Services
(hereinafter — Natsfinposlug) was obliged to implement a range of

2 Kaiisoponok T. €., [TaBnoscrka C. B. CynoBa nmpakTuka po3risay HUBUILHUX CIPaB MPO 3aXUCT MpaB
crnioxxuBauiB // Bicauk BepxoBaoro Cyny Ykpainu. 2013. Ne 1 (149). C. 19.

?" T'amankoBa O. O. PHHOK CTPaxOBHX NOCIYr YKpaiHH: CYTHICTh, TEHIEHIi Ta HUISXH PO3BHTKY:
aBToped. auc. ... nok. exoH. Hayk: 08.00.08; JIBH3 «Kwuis. Ham. exoH. yH-T iM. B. T'etbmanay. K., 2010. 33 c.

® Menbnnk 3. I1., Pomamiok S. M. CyzmoBa mpakTHKa PO3TIALY HUBUIEHUX CHpaB, IO BHHUKAIOTH 3
JI0roBOpiB cTpaxyBaHHs // Bicauk BepxoBHoro Cyny Ykpainu. 2011. Ne 8 (132). C. 12.

Ocernncbka I'. A. LluMBiNbHO-NIPAaBOBUI 3aXMCT IIPaB CIIOKMBAYiB 3a 3aKOHOJABCTBOM YKpaiHH:
aBToped. auc. ... kaux. ropux. Hayk: 12.00.03; KuiBcpkuii HamioHansHUHA YH-T iM. Tapaca Illesuenka. K., 2006.
C.2.

%0 3akon Vipainn «IIpo hiHAHCOBI MOCIYTH Ta JEpKABHE PEry/IIOBAHHS PHHKIB DIHAHCOBUX MOCIYT» Bl
12 sumas 2001 p. // Bimomocti Bepxosroi Pagu Yikpaiuu. 2002. Ne 1. Cr. 1.

3! Posnopsmkenns Ka6inery Minictpis Vipainu «[Ipo 3aTBepKeHHS IUIAHY 3aXOJiB MO0 peaisartii
Konmernii 3axucTy mpaB cHokKuBadiB HEOAHKIBCHKUX (hiHAaHCOBHX MOCHyT B YkpaiHi» Bix 20 ciuas 2010 p.
Ne 135-p. // Ypsinosuii kyp’ep. 2010. Ne 25.
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measures including settlement of the issue for determination of concept “a
consumer of financial services”. In the draft suggested by Natsfinposlug
“On approval of the Draft Law of Ukraine “On amendments to some legal
act of Ukraine for improvement of state regulation and supervision of
markets of non-banking financial services” on October 30, 2018% it was
proposed to amend Part 1 of Article 1 of the Law of Ukraine “On
Financial Services and State Regulation of Market of Financial Services
with new clauses 7" and 7> with the following meaning: “7%) the consumer
of financial services (consumer) — is a natural person who receives, has
Intentions and in accordance with the law may receive a financial service
to meet needs not related to entrepreneurial, independent professional
activities or performance of duties of a hired employee; 7%) the customer —
a natural person (including the consumer), a natural person-entrepreneur
or legal entity which receives, has intentions and in accordance with the
law may receive a financial service. In turn, the phrase “a consumer of
insurance services” is used in the draft Law of Ukraine “On Insurance” on
December 19, 2011%. This draft contains a new version of the Law of
Ukraine “On Insurance” and was adopted in the first reading on May 22,
2012. In addition, Article 94 and Article 95 of this draft contain the phrase
“a consumer of insurance services”, but Article 1 giving determination of
concepts used in the draft, does not contain such phrase.

According to G. O. llchenko, a consumer of insurance services is a
legally capable natural person who, on the basis of a concluded contract
with this person or by another person with the insurer, obtains an
Insurance service necessary to meet personal needs not directly related to
entrepreneurial activity of that natural person or that person’s performance
of duties as a hired employee®. However, such definition is not accurate
enough, since, as it follows from it, only the insured acting as a consumer
of insurance services is a participant of insurance relations. In addition, an

% Tlpoekr posmopsypkenns Hamionanssoi KoMicii 3 JepiKaBHOTO peryioBaHHS y cdepi PHHKIB
¢inancoBux mocayr «[Ipo cxBanmeHHs mpoekTy 3akoHy VYkpainu «IIpo BHeceHHS 3MIH [0 JAESKHX
3aKOHOJIaBUMX AaKTiB YKpaiHM I0J0 BJIOCKOHAJIEHHS JEP)KaBHOTO DPErYJIOBAaHHS Ta Harsily 32 PUHKaMH
HeGaHKiBCHKHX (hiHaHCOBHX mocayr» Bix 30.10.2018 p. Ne 1913 Y™ https://www.nfp.gov.ua/ua/ Proekty-
rehuliatornykh-aktiv/26494 .html (narta 3Bepuenns: 29.04.2019).

% Ipoexr 3akony Yxpaiuu «[Ipo BHECEHHS 3MiH 10 JCSKHX 3aKOHIB YKpaiHu Ta BUKIa 3akoHy Ykpainm
«IIpo crpaxyBaHHs» y HOBIil penakmii Bix 19.12.11 p. Ne 9614. YR http://zakon.rada.gov.ua/rada/show/4826-
17 (mata 3BepHeHH:: 29.04.2019).

¥ Inpuenko I'. O. [{uBiTbHO-TIPAaBOBUH 3aXUCT MPaB CIIOKUBAYIB CTPAXOBUX MOCIYT: JHC. ... KaHJ. IOPH]I.
Hayk: 12.00.03. K.: HAI mpuBaTHOTO mpaBa i miampueMHunTBa imeHi akamemika @. I'. Bypuaka HAIIpH
VYkpainu, 2016. C. 73.
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insurance contract is concluded by the insurer only with the insured
person, and not with another person, as indicated in the author’s
definition. However, property interest may be insured by such contract for
the insured personally and for another person, as well as the insurance
contract may be concluded both in favor of the insured person and another
person.

It is worth noting that the consumer of insurance services, as it
follows from the Law of Ukraine “On Protection of Consumer Rights”,
may not only be a natural person who acquires or orders a service for
personal needs, but also a natural person who uses such service for these
goals (for example, the insured person or beneficiary). Concluding an
insurance contract in favor of the third person, the insured person is
exactly the user (consumer) of the insurance service, provided that the
insurance contract is aimed at satisfying their personal needs. Moreover,
according to the letter from the Supreme Court of Ukraine of July 19,
2011, the insurance contract gives the third person the right to demand
from the insurer to make an insurance payment in favor of this third
person, that is, it gives the beneficiary the rights of the insured party, but
does not impose on beneficiary obligations of the latter®.

Therefore, the consumer of insurance services is a capable natural
person, who concludes an insurance contract with the insurer, as well as
the natural person in whose interests and in whose favor the insurance
contract is concluded, and who receives the insurance service necessary
for satisfaction of personal needs, not directly related to the
entrepreneurial activity of this natural person or the performance of
natural person’s duties as a hired employee.

The process of providing an insurance service combines the unity,
confrontation and dependence of interests of the parties “insurer — the
insured”. This can be explained by necessity for a balance between
ensuring the financial stability of the insurer on the one hand and
providing insurance protection to the insured, on the other.

The insurers are interested in minimization of expenses, including at
the expense of reduction of insurance payment, and the insured persons
are interested in obtaining insurance protection in full. It is possible to add
to these features as well that in most cases the consumer of insurance

% Mempank 3. T1., Pomaniok 5. M. CynoBa mpakTHKa PO3TIALY HUBUIBHUX CHpaB, IO BHHUKAIOTH 3
J0roBopiB cTpaxyBaHHs // Bicauk BepxosHoro Cyny Vkpainu. 2011. Ne 8 (132). C. 21.
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services does not have special knowledge in the field of providing this
type of services. Therefore, as L. M. Sokil appropriately notes, it is
unprofessional status of the consumer and asymmetry of the parties to the
insurance contract that are those additional arguments, determining the
need for an additional protection mechanism of this category of the
insured®. And this mechanism should be based, first of all, on the right
and obligations of the parties to the insurance contract.

Since the insurance contract is bilateral, each of its parties has rights
and obligations. It is important that the rights of one party relate to the
obligations of the other party in such a way that the relevant obligation of
the insurer corresponds to the relevant right of the insured and vice versa.
Depending on the sources of legal regulation, the rights of consumers of
insurance services can be classified into: 1) the rights enshrined in laws
(the Civil Code of Ukraine, the Law of Ukraine “On Insurance”, etc.),
2) the rights enshrined in by-laws (Decrees and Orders of the Cabinet of
Ministers Ukraine, the Decree of the National Commission on State
Regulation in the Field of Markets of Financial Services); 3) rights
enshrined in local acts (Rules of Insurance); 4) rights enshrined in the
insurance contract.

The general rights and obligations of the parties to the insurance
contract are provided for by the Civil Code of Ukraine (Articles 988, 989)
and the Law of Ukraine “On Insurance” (Articles 20, 21). Thus, the
ensured has the right to: choose an insurer for insurance contract
conclusion; to conclude an insurance contract with the insurer on third
parties’ insurance (insured persons) only with their consent, except for the
cases stipulated by current legislation; when concluding an insurance
contract, appoint a natural person or legal entity (beneficiaries) to receive
an insurance payment, unless otherwise provided for in the insurance
contract; before insured event occurrence, replace the beneficiary
appointed under the insurance contract, except for the liability insurance
contract, by another person, informing the insurer about it in writing. It
should be taken into account that the respective right of the insured to
replace the beneficiary with another person can not be realized after the
beneficiary has fulfilled any of obligations under the insurance contract or
has submitted to the insurer a claim for the insurance payment; increase
the amount of insurance sum with the subsequent recalculation of amount

% Coxin JI. M. TIpo HEoOXiHICTh YTOUHEHHS MOHSTTS «CIOKMBAY CTPAXOBHX TOCTYr // MiHaHCH, 06K
iaymmr. 2012. Ne 19. C. 183.
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of the insurance payment during validity term of the insurance contract; at
insured event occurrence, receive an insurance payment in a manner and
in terms established by rules and insurance contract; early terminate the
effect of the insurance contract under conditions stipulated by insurance
rules.

In addition, analyzing obligations of the insurer, provided in Article
20 of the Law of Ukraine “On Insurance”, it is possible to distinguish the
following rights of the insured: the right of the insured to be familiarized
with conditions and rules of insurance; the right to timely payment of
insurance payments or insurance indemnity; the right to receive a penalty
(fine) in case of untimely insurance payments; the right for
indemnification of expenses incurred by the insured in case of insured
event occurrence in respect of prevention or reduction of losses, if it is
provided by the terms and conditions of the contract, the right of the
insured in case of taking measures that reduced insurance risk or increased
property value, to renew the insurance contract, the right to non-disclosure
of information of the insured about the insured and their property status,
except in cases specified by law, etc.

Taking into account the dynamics of insurance relations, the rights
and obligations of the parties to the insurance contract can be divided into
four groups: 1) rights and obligations arising at the stage of insurance
contract conclusion; 2) rights and obligations arising during the insurance
contract validity; 3) rights and obligations arising after insured event
occurrence; and 4) rights and obligations arising from the improper
performance of the insurance contract.

Characterizing the rights of the insured, including the rights of
consumer of insurance services, it should be noted that, in particular, at
the stage of concluding an insurance contract, the insured has the right to
necessary, accessible, reliable and timely information about the insurance
service, providing possibility of its informed and competent choice. Thus,
Western authors, analyzing judicial practice, indicate that using the
concept of “consumer”, the courts should determine the degree of
consumer’s information awareness®’. The exercise of the right of the
insured to information about an insurance service is a precondition for
existence and possible exercise of other rights of the insured. Provision of
such information, as a rule, must precede the conclusion of an insurance

%" Incardona R., Poncibo C. The Average Consumer, the Unfair Commercial Practices Directive, and the
Cognitive Revolution // Journal of Consumer Policy. 2007. Vol. 30. P. 30.
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contract, so, information must be provided before the service purchase®.
This right gives the opportunity to identify such subject as a “potential
consumer” who has an interest in purchasing an insurance service but is
not obliged to purchase it*°. If there is such interest, a consumer has the
right to receive information about the insurance service. Thus, we join the
point of view of scientists who prove the pre-contractual legal nature of
consumer rights to information on products (in this case, an insurance
service)®. In addition, the right of the insured to information does not
vanish after insurance contract conclusion; it exists during all the validity
term of the contract.

During the insurance contract validity, the ensured, including the
consumer of insurance services, has the right to: proper quality of service;
the right not to disclose information about the customer and customer’s
property status, except in cases established by law; the right to renew the
contract in case of reduction of the insurance risk or increase of the
property value; the right of the insured to initiate the application
amendments and additions to this agreement; the right to receive a
duplicate of the insurance contract in case of its loss; the right to terminate
the contract ahead of time in accordance with the conditions specified by
the contract and Insurance rules; the right to appoint beneficiaries to
receive insurance payments or to change them before the occurrence of an
insured event, etc.

One of the rights of the insured, which can be exercised at this stage
of contractual relations, in particular property insurance, is the right to
declare to the insurer about abandonment of insured rights to all insured
property (abandon) and to receive a full insurance sum in case of loss or
death of property. Such right of the insured is stipulated in Article 271 of
the Merchant Shipping Code of Ukraine (hereinafter referred to as the
MSC of Ukraine), according to which the insured can claim to the insurer
to abandon own rights to all insured property (abandon) and to receive the
full insurance sum in the following cases: loss of a missing ship;
economic inexpediency of rebuilding or repairing the insured vessel,

% Inbuenko I. O. L{MBiTbHO-NIPABOBHIT 3aXHCT [PAB CIIOKUBAUIB CTPAXOBHX MOCIYT: THC. ... KAHJ. FOPHIL.
Hayk: 12.00.03. K.: HAI mpuBaTHOrO mpaBa i miampuemuunrBa iMeHi akagemika ®. I'. Bypuaka HAIIpH
VYxpainn, 2016. C. 78.

¥ Hondius E. The Notion of Consumer: European Union versus Member States // Sydney Law Review.
2006. VVol. 28. No. 1. P. 94,

40 UYepnsik O. 1O. [IuBinpHO-TIPABOBHIA CTATYC CIIOKHMBAYa Y KOHTEKCTI aJanTallii 3aKOHOJaBCTBa Y KpaiHU
JI0 3akoHONaBcTBa €Bporneiickkoro Coro3y: aBroped. muc. ... kaua. opun. Hayk: 12.00.03; H/I npuBatHOTO
npasa i mignpuemannrsa HAIIpH VYkpainu. K., 2011. C. 9.
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economic inexpediency of elimination of damage or delivery of insured
goods to their destination; seizure of a ship or cargo insured against such
danger if the seizure lasts more than two months. If, upon receipt of an
indemnity from the insurer, it appears that the ship has not lost or the
seized vessel or cargo is released, the insurer may require that the insured,
having left the property, has returned the insurance indemnity, with the
exception of partial indemnity if the insured has suffered from it. The
application to abandon must be made to the insurer within six months
from expiration of terms (occurrence of circumstances), loss of property*".
With expiration of six-month period, the insured loses the right to
abandon, but may claim damages on general grounds (Article 272 of the
MSC of Ukraine)

After insured event occurrence, the insured has the right to: timely
payment of insurance payment or insurance indemnity; the right to
indemnification of expenses incurred by the insured at the insured event
occurrence in order to prevent or reduce losses, if it is provided by terms
and conditions of the contract®. In case of improper performance of the
insurance contract, the insured as a party to the insurance contract has a
right to judicial protection of their violated, unrecognized or disputed
rights or interests, the right to obtain a penalty (fine) in case of untimely
insurance payments, etc.

In addition, it should be noted that in legal doctrine there are various
grounds for the classification of consumer rights, including the rights of
consumers of insurance services. Thus, the rights of consumers listed in
Article 3 of the Law of Ukraine “On Protection of Consumer Rights”
I. O. Dudla classifies, depending on the area of their implementation, on
general organizational rights, implementation of which is based on
interaction with state authorities (state protection of consumer rights,
consumer associations in public organizations, appeal to court and other
authorized bodies), and consumer rights related to relations between them
and subjects of entrepreneurial activity selling goods (work, services)
(right to the proper quality of goods (works, services) and services; the
right to safety of goods (works, services), the right to necessary, available,
reliable and timely information on products; indemnification of damages
caused by goods (works, services) of improper quality as well as property

* Kymuna FO. A. JIoroBip cTpaxyBaHHS KaCKO aBTOTPAHCIIOPTHHX 3aC00iB y LUBiIHOMY mpasi YKpaiu:
aBToped. auc. ... kanm. ropu. Hayk: 12.00.03; Ham. yH.-T «Onmecrka ropuamyuHa akagemis». Oxneca, 2013. C. 7.

*2 1uBinbHe mpaBo Ykpaimu. OcoGnuBa yactuHa: mizpydruk / 3a pex. O. B. Jizepu, H. C. Ky3nenosoi,
P. A. Maiinanuka. 3-te Buz., nepepo6. i qon. K.: FOpinkom IaTep, 2010. C. 324.
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and moral damage caused by dangerous products®. In our opinion, the
rights of insurance service customers depending on regulatory action of
civil law acts which establish and regulate relevant relations, can be
divided into: universal (general), existing of which is established by the
Law of Ukraine “On Protection of Consumer Rights”, and special: the
right of insurance service consumers provided by insurance legislation
and an insurance contract.

At the same time, subjective right, as it is noted in legal literature,
can not be successfully implemented outside the context of a legal
obligation, since it loses essentially its content and meaning in other case.
It is subjective rights and obligations that are mutually determining
(correlative), linking or placing subjects in legal dependence on each other
and thus form legal relations™. Thus, as it follows from Article 989 of the
Civil Code of Ukraine and Article 21 of the Law of Ukraine “On
Insurance”, obligations of the insured under the insurance contract are:
timely contribution of insurance payments; at conclusion of the insurance
contract providing the insurer with information on all the known
circumstances, which are essential for evaluating the insurance risk, and
further informing the insurer of any change in the insurance risk; insurer’s
notification on other valid insurance contracts concerning the object of
insurance. According to Article 989 of the Civil Code of Ukraine, if the
insured has not informed the insurer that the object is already insured, a
new contract is invalid; taking measures to prevent and reduce losses
incurred as a result of an insured event; notification of the insurer about
the insured event occurrence within the period stipulated by insurance
conditions. The terms and conditions of the insurance contract can also
include other obligations of the insured.

The main obligation of the insured person is to pay for an insurance
service (insurance payment, premium) in the amount established by the
contract (Part 1 of Article 989 of the Civil Code of Ukraine). In turn, the
insurer has the right to reduce the amount of insurance payments,
encouraging the insured to take measures aimed at preventing the insured
event occurrence, as well as increase the amount of insurance payments to
the insured persons who caused the insured events. A lawmaker associates
the entry into force of the insurance contract and the beginning of the

® Jlymna I. O. 3axuct npaB croxuBadis: HaByanbHUA nociouuk. K.: entp yuGosoi miteparypu, 2007.
C. 23-25.

* Hampon B. B. Cy0’ekTHBHHI 000B’S30K K €JIEMEHT 3MICTy IUBIILHUX MPABOBITHOCUH: MOHOTpadisl.
Xapkis: [Ipaso, 2017. C. 163.
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Insurance protection with making the first insurance payment (Article 983
of the Civil Code of Ukraine). Protection is provided through an insurance
fund, formed from insurance premiums paid by the insured.

In accordance with Part 2 of Article 997 of the Civil Code of
Ukraine, if the insured has delayed the insurance payment and did not pay
it within 10 working days after the insurer had filed a written request for
the insurance payment, the insurer can refuse from the insurance contract,
unless otherwise specified in the contract. Article 39 of the Law of the
Federal Republic of Germany on the insurance contract® also explicitly
states the necessity for the insurer before refusing of the contract in
connection with the delay in paying the premium to remind the insured of
the necessity of payment, and if the insured ignore this reminder it is quite
rightly to give the insurer the right to refuse from the contract. A similar
norm is contained in Article 20 of the Swiss Act on Insurance Contract*.
The norm of Article 1901 of the Civil Code of Italy*’ contains the
provision according to which the insurance contract remains valid for
15 days after the delay in payment of the next contribution.

Article 997 of the Civil Code of Ukraine provides for possibility of
returning the insurance payments to the insured previously paid by them.
Thus, the insurance payments paid, are fully returned to the insured by the
insurer, if the refusal from the contract by the insured is caused by
violation of terms and conditions of the contract by the insurer, as well as
if the insurer has refused from the insurance contract (except for the life
insurance contract). In turn, insurance payments for the period remaining
before the expiration of the insurance contract are returned to the insured
by the insurer if the insured has refused from the insurance contract
(except for the life insurance contract), and if the insurer’s refusal from
the contract is caused by non-performance of the conditions of the
insurance contract by the insured. In addition, the possibility of returning
paid insurance payments to the insured, in particular, under the contract of
universal life insurance within the limits of insurance reserve, formed
before the termination of the insurance contract, is stipulated in Article 28
of the Law of Ukraine “On Insurance”. This amount is called a cash

*® 3akon ®PT o crpaxoBoM goroBope ot 30 masi 1908 r. / CtpaxoBoe pesto. Anpeis-Maii 1999 T., HIOHb—
utoib 1999 1.

*® IlIBeifuapckuii COMO3HBI 3aKOH O CTPaXoBOM HOroBope oT 2 ampenst 1908 r. / Ilep. mox ped. u ¢
npenuci. B. M. Hegaesa. CII6., 1999.

% 1l  Codice Civile Italiano: mepeB. ¢ wran. W. Copunn-Humang, M.,  2005.
URL.: http://www.sprind.ru/index.php?option=com_content&view=article&id=50&Itemid=55&lang=ru  (Last
accessed: 23.11.2018)
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surrender value. So, in case of early termination of the life insurance
contract, the insurer pays a cash surrender value to the insured which is a
property right of the insured under the life insurance contract. If the
insurer’s demand is caused by non-performance of conditions of the
insurance contract by the insured, the cash surrender value is returned to
the insured. The cash surrender value is the amount paid by the insurer in
case of early termination of the life insurance contract and calculated
mathematically on the day of termination of the contract depending on the
period during which the life insurance contract was in force, according to
the methodology, which undergoes examination in the Authorized body,
Is executed by actuary and is an integral part of life insurance rules. The
Authorized body can establish requirements for the method of calculating
the cash surrender value.

Insurance relations are based on a generally accepted principle of the
highest trust of the parties, which involves providing complete
information by parties (mostly the insured) about the object of insurance,
including confidential one. Thus, at conclusion of the insurance contract,
the insured is obliged to provide the insurer with information about all
known circumstances known, which are essential for evaluating the
insurance risk, and to keep the insurer informed of any changes in the
insurance risk. Essential circumstances are considered such circumstances
the knowledge about which would lead to a refusal to conclude a contract
or significantly changed the conditions of payment for insurance services
under the relevant contract. The composition of essential circumstances
may vary in each specific case, depending on the features of an insurance
object and nature of an event, for occurrence of which the insurance is
carried out.

Taking into account the fact that a large number of circumstances can
affect the amount and nature of risk, the insured as an unprofessional
participant in insurance relations does not always know what to pay
attention to, and what circumstances can be ignored. In turn, the insurer is
a professional participant in insurance relations, whose risks are usually
typified, and therefore the insurer, to a much greater extent than the
insured, knows which circumstances are essential for evaluating the
insurance risk. Therefore, negative consequences for the insured can take
place only in case of deliberate failure to notify the insurer of
circumstances known to the insured.

In general, circumstances that are substantially significant may
include, for example, hidden deficiencies of the insured property,
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availability of security and signaling system in the premises where the
property is located, or in car, other conditions for storage of property,
health conditions of the insured natural person. Significant changes may
include changes of the property owner (holder), nature of the property use,
the removal or breakdown of signaling system, termination of protection
of the insured object. The insured must notify the insurer of the
circumstances which: 1) provide an opportunity to assume that the risk
from which insurance is being made creates a greater threat to the
insurance object than usually. For example, in case of insurance of a
building from fire, such circumstance is wear of wiring in the premise;
2) give an opportunity to assume that the insured person will not follow
the usual precautionary measures. For example, in property insurance,
overestimated evaluation of the real property value can be this
circumstance, and its owner, in addition to the interest in preservation of
property, has actually speculative interest; 3) indicate that at the insured
event occurrence, more damage will be done than it is usually done in
such cases. Thus, in case of medical insurance, such circumstance is
presence of allergic reactions in the history of the insured person;
4) indicate the so-called psychological risk. For example, in case of
insurance in case of theft, such circumstances include the criminal past of
the insured, in case of property insurance — the fact that earlier this
property has already been insured, but the previous insurer refused to
extend the contract™.

Assigning of such obligation to the insured person gives some
authors the ground to consider an insurance contract as a type of a
fiduciary contract, namely, the contract concluded on special trust
(fiduciary trust)®. However, a classical insurance contract is not a
fiduciary transaction, since the insurer is not a possessor or an owner of
the insured property. In turn, improper performance of such obligation can
be a ground for refusal in making an insurance payment by the insurer at
the insured event occurrence.

The insured is obliged to inform the insurer of other insurance
contracts concluded on the object to be insured at the conclusion of the
insurance contract (Part 3 of Article 989 of the Civil Code of Ukraine).
Insurance can not be aimed at enriching the insured. Therefore, if an
object is insured by several insurers, then the insurance indemnity paid by

* ®orenscon IO. B. CtpaxoBoe MpaBo: TEOPETHUECKHE OCHOBHI M MPAKTHKA MPUMEHEHHS: MOHOTpadusl.
M.: Hopma: THO®PA M, 2012. C. 302.
9 I'paxxnanckoe npaso: yueOHuk. B 4-x 1. T. 1 / Ilox pen. E. A. Cyxanosa. M., 2008. C. 301.
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all insurers can not exceed the amount of the damage caused. If the
insured has not informed the insurer that the object of insurance is already
insured, a new insurance contract is void (Part 3 of Article 989 of the
Civil Code of Ukraine). In turn, for the conclusion of a reinsurance
contract, the insurer is not obliged to notify the insured.

The insured is obliged to take measures to prevent damage caused by
the insured event occurrence and to reduce them (Part 4 of Article 989 of
the Civil Code of Ukraine). The indicated norm determines the time when
obligation of the insured to take such measures appears — this is the
moment of the insured event occurrence, namely, the moment when
danger, from which the insurance is carried out, begins to cause damage.
However, the insured can take measures reducing the likelihood of danger
occurrence even before its occurrence. In this regard, the relevant
measures are, in fact, not measures for reduction, but measures for
prevention of losses. Thus, it is possible to distinguish the following
measures taken by the insured in order to prevent or reduce losses:
1) preventive measures taken before occurrence of danger; 2) measures
taken after occurrence of danger, but before the beginning of causing
damage; 3) measures taken after the damage has begun to be inflicted.

It is worth noting that appropriate measures can be both actions and
inaction (in particular, termination of operation of a vehicle damaged as a
result of an accident, etc.). Such measures of the insured must meet the
requirements of reasonableness (Article 3 of the Civil Code of Ukraine).
Reasonableness in this case should be considered as actions taking into
account those expenses necessary for their carrying out, in comparison
with the amount of reduced losses. Reasonableness as a feature of
measures to be taken by the party to reduce damage is also provided by
Article 11l. — 3: 705 Draft Common Frame of Reference® and
Article 7.4.8. of the UNIDROIT® principles, according to which
reasonable measures may include taking certain actions, and keeping from
actions that are unjustified under these circumstances. If the party, by

% Principles, Definitions and Model Rules of European Private Law. Draft Common Frame of Reference
(DCFR). Prepared by the Study Group on European Civil Code and the Research Group on EC Private Law
(Acquis Group). Based in part on a revised version of the Principles of European Contract Law, 2009. URL.:
https://www.law.kuleuven.be/personal/mstorme/2009_02_DCFR_OutlineEdition.pdf (Last accessed:
08.01.2019).
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taking reasonable measures to reduce the losses, actually increases them,
all costs are subject to indemnification®”.

Along with obligation of the insured to take measures to prevent
losses caused by the insured event occurrence, and to reduce them, the
law provides for obligation of the insurer to cover expenses incurred by
the insured in case of an insured event in order to prevent or reduce losses,
if it is stipulated by the contract ( Part 4 of Article 988 of the Civil Code
of Ukraine), as well as upon the request of the insured, in case of an
insurer’s measures for reducing insurance risk, to renew an insurance
contract with the insured (Part 5 of Article 988 of the Civil Code of
Ukraine, Article 20 of the Law of Ukraine “On Insurance”). At the same
time, the insured demanding indemnification of losses incurred at the
insured event occurrence with the purpose to prevent and reduce losses,
has the necessity to prove the following circumstances: the purpose of the
expenses incurred (they should be aimed at reducing the losses to be
indemnified by the insurer), the necessity of the expenses incurred (some
of costs might not be necessary to be made, but they have been made
additionally); inevitability of causing damage.

The insured is obliged to inform the insurer about the insured event
occurrence within the term established by the contract (Part 5 of
Article 989 of the Civil Code of Ukraine). The claim of the insured for
payment of insurance indemnity must be made in due time. Usually, under
a voluntary insurance contract, the insured must notify the insurer in
writing of the insured event occurrence within the term specified in the
contract. Thus, in case of the insured event occurrence, the insured (a
driver of the vehicle which caused the road accident) is obliged to inform
the insurer about the insured event occurrence within three working days,
give a written explanation about the circumstances of the accident and, if
necessary, provide a vehicle for inspection and examination. In the
absence of the insured, any adult member of family of the insured must
apply with such statement. The obligation to notify the insured event
occurrence may also be born by the beneficiary who must report about
this if intends to take advantage of the right to receive an insurance
indemnity.

In accordance with Part 1 of Article 13 of the Law of Ukraine “On
peculiarities of insurance of agricultural products with state support” in

%2 JlikoBchka 1. A. CmiBnpariss — 000B’SI30K CTOPiH MiXHAPOJHOTO MPUBATHOTO JOTOBOPY // AnlbMaHaXx
MixHapogHoro npasa. 2014. Bum. 5. C. 123.
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the insured event occurrence, the insured must not later than 72 hours
from the day of its occurrence notify the insurer in writing about it. In
turn, in case of death or forced slaughter (destruction), traumatic damage
or the disease of insured agricultural animals, poultry, rabbits, fur animals,
bee colonies, aquatic bio-resources and livestock products, the insured is
obliged to inform the insurer within 48 hours from the moment of
detecting this event about it in writing and register the fact of their death,
forced slaughter (destruction), traumatic injury or disease in the central
executive body, which ensures the implementation of state veterinary
policy in the field of veterinary medicine (central executive body,
implementing the state policy in the field of fisheries). If the insured has
not informed about the insured event occurrence, the insurer has the right
to refuse to make an insurance payment™”.

Current law does not provide for a complete list of obligations of the
insured. It can be extended by other civil law acts™, as well as by an
insurance contract concluded, if it is necessary for proper implementation
of civil law relations.

Thus, the parties to the insurance contract — the insurer and the
insured are compulsory participants of contractual insurance relations,
having sufficient scope of civil legal capacity to exercise their rights and
obligations under the insurance contract. At the same time, an insurance
contract as well as any other civil law contract, has to take into account
both counterparties: the insurer and the insured. Within any insurance
contract the interest of each party can be satisfied only by satisfaction of
interest of other party, and this, in turn, produces common interest to
conclusion of the contract and its proper fulfillment.
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CORRUPTION AND ORGANIZED CRIME IN UKRAINE

Miniailo N. Ye.

INTRODUCTION

According to the Article 1 of the Constitution of Ukraine our country
Is a sovereign and independent, democratic, social and legal state. These
provisions are the basis for the development of not only legislation but the
whole state of all spheres of its life. At the same timy in times of
independence development and formation of our country is accompanied
by numerous obstacles. As a result, today Ukraine faced a situation in
which the main proclaimed postulates and principles of its formation and
development remained on paper. And the reality requires immediate
intervention and fundamental adjustments in order to actually achieve the
level of a European developed and rule-based state.

The legal state is a form of government organization in which the
rule in all spheres of life belongs to a legal law. In a legal state both state
bodies and citizens are equally responsible before the law. It implements
all human rights, the division of power into the legislative, executive,
judicial. That is, it is such an organization of society in which the law and
legal order take precedence over the state and other institutions of political
and social power and not vice versa. And the basic rights of the person
and his social security constitute the content of freedom, based on the
laws that are subject to change in a lawful way.

In accordance with the Concept of reforming the criminal justice
system of Ukraine, approved by the Decree of the President of Ukraine of
April 8, 2008, No. 311/2008, at the current stage of development of
Ukraine under radical changes in socio-political and other conditions
prerequisites for reforming the system of criminal justice in the direction
of further democratization, humanization, strengthening the protection of
human rights and freedoms in accordance with the requirements of
international legal acts and obligations of our state to the European and
world community are formed.

In particular, this concerns the provision of the rights of participants
in criminal justice, the expansion of the parties’ adversaries, the rights of
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the victim, the elimination of the indictment in the activity of the court,
the expansion of judicial control over the restriction of constitutional
rights and freedoms at the pre-trial stage in criminal cases and appeals to
the court decisions of the inquiry authority, the investigator and the
prosecutor.

The problem of corruption remains one of the important and rather
acute problems of our state today. In today’s world there is no state that
does not feel the influence of corruption. Over time only its volumes and
expressions determined by the attitude of the state and society to it have
changed. In Ukraine corruption is firmly established not only in the field
of economics, politics, law enforcement but also negatively affects the
social sphere, public consciousness, undermines the international image of
the state, and thus hinders the consolidation of democratic foundations of
society, promotes the development of crime and destroys the spiritual and
moral values of society. This, undoubtedly, convincingly testifies to the
relevance of scientific research, the subject of study of which is the
problem of corruption.

Corruption in Ukraine, its scale and the extremely high level of
perception by the population as an integral part of our state is a threat to
Ukraine’s formation as a legal framework. Having spread in all spheres of
activity and functioning of the state, it has moved into the private sector as
the established way of achieving the certain goals.

Effective counteraction to corruption is possible under the condition
of the existence and functioning of an appropriate system of ensuring this
activity, which includes a set of coordinated and interrelated measures of
personnel, information-analytical, scientific-methodical, educational,
material and technical and other character aimed at the proper
Implementation of strategic and tactical tasks in the field of combating
corruption.

Corruption directly affects the development of Ukraine as a legal
framework. Disregard for the law, manipulation of laws, distributed
among law enforcement and judicial authorities, affects the attitude to the
right of individual citizens, entails disbelief towards it and power in
general.
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1. Corruption as a threat to the rule of law

The idea of a law-governed state is aimed at limiting the power of the
state by law; to establish the rule of law, not people; on ensuring human
security in its interactions with the state. Understanding the need for
changes in the situation with ensuring human rights and freedoms in
Ukraine and taking into account the European practice on these issues, our
state is trying to reform its structures and legislation.

The existing system of criminal justice in Ukraine does not fully
correspond to the new social relations developed in Ukraine and does not
ensure the proper state of law and order, effective protection of
individuals, society and state from dangerous encroachments on social
values, rights and legitimate interests.

The system of criminal justice is somewhat cumbersome, internally
controversial, not always scientifically sound and excessively
complicated. The activities of its subjects are characterized by duplication
of powers, the lack of a clear definition and delineation of their
competence, giving priority to tasks that are in fact secondary, the
application of unjustifiably complicated formal procedures. The criminal
justice bodies have imperfect functional capabilities, which prevents them
from observing the rule of law in their activities.

The system of organs traditionally called ,,law enforcement”, created
as a mechanism for persecution and repression, has not been transformed
into an institution for the protection and restoration of violated rights of
persons. No effective measures were taken to reduce the level of
corruption in this system.

Corruption in Ukraine has features that distinguish it from corruption
in developed countries. Without revealing these features it is impossible to
develop adequate measures to counteract it. Corruption in Ukraine today
has the feature of the corruption of crisis type. This type of corruption is:
a) generated by the crisis of modern Ukrainian society (and not only by
the imperfection of criminal justice); b) able to deepen the crisis of
Ukrainian society, having the ability to overthrow any political, economic,
legal and moral reforms.

For today, corruption is a social phenomenon and an offense that has
long roots. It arises as a result of the system of objective and subjective
reasons and conditions. According to the results of sociological research
in the field of prevention and counteraction to corruption, the main
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reasons and conditions for the emergence and spread of corruption in
Ukraine are the imperfection of administrative services; creating
excessive burdens for recipients of administrative services; insufficient
level of integrity of persons authorized to perform state functions,
inadequate effectiveness of authorized structures in terms of exposing and
prosecuting perpetrators of corruption offenses, which has become a
certain incentive for impunity.

The shadow economy and prices for goods and services are rising, in
which the sellers pose unofficial payments, social inequality is
established, and access to basic social services (free education, medicine,
etc.) is reduced; leveling out the importance of education and professional
achievements. In the end, the support of society is lost because of distrust
of the population with corrupt officials. We have numerous plans,
concepts and other legal acts against corruption, but to overcome this
shameful phenomenon, there is a lack of basic — preventive work.

Corruption, if you can say so, has already become a way of thinking
in our society. It rooted in all spheres of public life. In the public
consciousness a system of corruption relations has been formed. It is
necessary to change the style of thinking and the way of action. An
Important role in counteracting to corruption is to be provided by the
media, to help them in a broad coverage of measures to combat this
phenomenon, so that every shameful event becomes known to the general
public.

It is necessary to form public support in preventing and counteracting
this phenomenon, to organize educational work, in particular, to ensure
that each educational institution conducts a course on the study of anti-
corruption legislation, scientific and methodological and scientific-
practical conferences, seminars and meetings with representatives of law
enforcement structures.

Current preventive work does not achieve the goal. On the prevention
of corruption should be a set of measures — preventive, controlling, if
necessary, operatively-wanted, investigators, proved in a legal manner to
court decisions.

Among the search for directions and methods of combating crime
and corruption, in particular, one should pay attention to strengthening the
principles of legality, equality of all before the law and the rule of law in
Ukraine. As long as there is no respect for the right in our country, all
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attempts to overcome corruption will be selective and mostly declarative.
Establishing the foundations of a law-governed state requires a complex
of measures that in their interconnection will bring positive results:

— abolition of immunities in respect of the prosecution of those
categories of persons who own them;

— elimination of the selectivity of prosecution. The prosecution must
be inevitable, but only if there are legal grounds;

— law enforcement bodies of the state should be truly "law"
,,guarded”, not repressive and punitive. In conducting proceedings in a
case, one should not forget about the need to establish the truth in it, and
therefore not only the facts proving the guilty person, and possibly its
innocence;

— law enforcement agencies should not ,,compete” with each other,
but cooperate in achieving the goals of their activities for the benefit of
the entire state;

— selection of personnel for law enforcement and judicial authorities
should be based on their professionalism, experience and qualifications;

— the court must become truly adversarial, where each party has equal
opportunities in proving its righteousness with strict observance of laws in
the most reasonable terms;

— at the state level, ideological propaganda of respect for the law and
strict observance of its norms by all persons without exception should be
carried out, with confirmation by this concrete actions of the authorities,
since the education of the legal culture will require a long time.

Of course, the listed measures are not exhaustive. In addition, one
should not forget that crime and corruption in particular are social and
economic reasons, therefore, the introduction of respect for the right
should go hand in hand with real economic transformations in the state
and society, aimed at increasing social welfare of the population. and its
security. Without the development of the economy, production and the
growth of incomes of the general population, corruption will remain the
main source of enrichment of citizens.

Ukraine has always been very active in cooperating with other states
in the fight against corruption — an antisocial phenomenon that knows no
boundaries and is inherent in the vast majority of countries in the world.
The gradual accession of our state to international anti-corruption treaties
became a political and legal response to the situation in the state.

224



Nowadays Ukraine has acceded to three important international
treaties which in its integrated form contain the world-wide practice of
anti-corruption standards aimed at minimizing the socially negative
consequences of corruption. In particular, it refers to the United Nations
Convention against Corruption of 31.10.2003 (came into force on
01.01.2010 for Ukraine); Criminal Law of the Council of Europe on
Combating Corruption of 27.01.1999 (came into force on 01.03.2010);
Civic Convention of the Council of Europe on Combating Corruption of
04.11.1999 (came into force on 01.01.2006). Moreover, with the
ratification of the latest, Ukraine has recognized itself as being under the
control of the Group of States against corruption. Part of the fight against
corruption is dedicated to the UN Convention against Transnational
Organized Crime of 15.11.2000 (came into force for Ukraine on May 21,
2004), which considers corruption as the basis for the emergence and
spread of such crime.

Participation of Ukraine in anti-corruption international treaties is
aimed, first of all, at the formation of state-of-the-art ideas of corruption
that are essential for the development of a modern anti-corruption legal
policy, without which it is impossible to reform the national anti-
corruption legislation. In this connection, the need to bring the concepts
(syllables) of the crimes provided for in the Criminal Code of Ukraine
into conformity with the acts specified in the conventions and to make
recommendations on the improvement of the regulatory framework in
accordance with international standards remains in urgent need.

Thus, under the influence of the aforementioned international legal
acts, the Law of Ukraine "On the Principles of Prevention and
Counteraction of Corruption” in 2009, for the first time, provided a legal
definition of "corruption": corruption is the use by a person of his / her
authority and related capabilities for obtaining unlawful gain or
acceptance of the promise / offer of such benefit to yourself or others or,
accordingly, promise / offer or unlawful gain to such person or on his
request to other natural or legal persons with a view to inclining this obu
to unlawful use of authority given to it and related opportunities.

In addition, the anti-corruption world standards (in particular, the
1999 Criminal Law Convention on the Elimination of Corruption
(Articles 7, 8) and the 2003 United Nations Convention against
Corruption (Article 12)) require states to recognize criminal corruption in
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the private sphere. It is a deliberate provision of promises during the
conduct of business, the offering or giving, directly or indirectly, of any
unjustified advantage to any person who holds or works in private
enterprises in any capacity, for them personally or for others persons in
order to encourage them to perform or fail to fulfill their powers in
violation of their duties.

Consequently, the provisions of the Criminal Code of Ukraine, which
excluded the responsibility for the commission of corruption crimes in the
private sphere, were revised. In particular, at one time, the Law ,,0On
Amendments to Certain Legislative Acts of Ukraine on Responsibility for
Corruption Offenses” supplements the Criminal Code of Ukraine with a
new section on corruption crimes in the private sector (Section VII-A
,,Offenses in the Field of Service in Private Law Entities and professional
activities related to the provision of public services”). The legislator has
identified the composition of such corruption offenses in a separate
chapter, since responsibility for corruption in the public sector should be
more rigorous than corruption in the private sector. This approach is also
used in the criminal law of the United Kingdom, Iceland, Latvia,
Luxembourg, the Netherlands, Poland, the Russian Federation, Slovenia,
the USA, Finland, France.

Under the influence of world anticorruption standards, the legislation
of Ukraine expanded the circle of subjects, which will be subject to
liability for corruption offenses. In particular, it refers to such categories
as officials of a foreign state or an international organization and persons
who do not have the status of a civil servant, but perform public functions
delegated by the state (auditor, notary, expert, lawyer, arbitrator, etc.). In
turn, according to the UN Convention against Corruption, ,,official of an
international organization” is an employee of an international organization
or any person authorized to act on its behalf. This approach is in line with
the provisions of the UN Convention against Corruption (Article 2), the
Council of Europe Criminal Law Convention on Combating Corruption
(Article 1) and the Additional Protocol to it (Articles 2, 3).

On May 11, 2000, the Committee of Ministers of the Council of
Europe adopted Recommendation No. R (2000) 10 recommending that
the governments of the member states adopt national codes of conduct for
officials based on the Model Code of Conduct for Public Officials and
Local Self-Government Agencies annexed to this Recommendation. The
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Model Code provides for a number of rules to prevent the conflict of
interests of officials, including the receipt of gifts.

In particular, Art. 18 of the Model Code states that an official can not
demand or accept gifts, signs of attention, manifestations of hospitality or
other benefits for himself or his family, close relatives and friends, or
persons or organizations with which he has business or political relations
that may emerge or appear to affect impartiality in the performance of
official duties, or which are remunerated or appear to be remunerated in
connection with his duties. This does not apply to generally accepted
hospitality or small gifts.

It is important to note that the Committee of Ministers of the Council
of Europe has instructed the Group of States against Corruption (GRECO)
to monitor the implementation of this Recommendation. Therefore,
Ukraine has to adhere to these standards, since it has entered into
GRECO, and has assumed the corresponding obligations. At the same
time it should be emphasized that the necessity of introducing similar
norms exists not only because Ukraine has assumed respective
international obligations. World experience suggests that setting limits on
public service providers in obtaining gifts related to public duties is one
way to prevent a possible conflict of interest.

Without these provisions none of the domestic anti-corruption
systems will be effective. In addition, it is important to ensure public
confidence in the public administration, confidence in its impartiality and
justice. Certainly, such trust can not exist if citizens see that an official
receives remuneration from one or another person for committing or
refraining from committing certain actions in their favor. Taking into
account the above, Art. 5 of the Law of Ukraine "On the Principles of
Prevention and Counteraction of Corruption™ limits the receipt of gifts for
civil servants.

In addition, the Group of States Parties to the Council of Europe
Against Corruption (GRECO), after investigating the anti-corruption
legislation of Ukraine, recommended revising the system of
administrative liability for corruption offenses in order to clearly establish
that cases of corruption should be treated as criminal offenses or, as a last
resort, clearly demarcate requirements before applying these two distinct
procedures. Taking this into account the Code of Ukraine on
Administrative Offenses was also changed. In particular, Chapter 15-B

227



outlines the scope of corruption offenses in accordance with the Law of
Ukraine ,,On the Principles of Prevention and Counteraction of
Corruption” (in particular, obtaining unlawful benefits, bribery, unlawful
assistance to individuals and legal entities, violation of requirements for
the declaration of personal interests, etc.) and a clear distinction has been
made between criminal and administrative responsibility for corruption.

Therefore, Ukraine’s participation in international cooperation in the
fight against corruption requires the full implementation of the norms of
international anti-corruption conventions. The inconsistency of Ukrainian
anti-corruption legislation with the ideology and core norms of
anticorruption conventions can have negative consequences, in particular,
because of the inability of a state’s full-fledged presence in international
cooperation in the fight against corruption, and hence the deterioration of
the effectiveness of the fight against corruption at the national level.

In general, international anti-corruption standards have significantly
influenced the development of Ukraine’s anti-corruption legislation. This
Is especially true of those fundamental principles laid down by the Group
of States against Corruption, which monitor the compliance of our state
with the commitments it has undertaken to ratify the Council of Europe
Convention on the fight against corruption.

The term ,,corruption” is no longer new and is used not only by
scientists but also by the general public; it can be heard in the application
not only in relation to persons who are in the public service, but also to
entrepreneurs, technologists, scientists and others. And there is no doubt
that corruption is closely linked to organized forms of crime, and
sometimes it is an integral part of them. Thanks to corruption the
organized crime of a certain country gets opportunities to spread its
activities in the territory of other states, ,,captures” its territory. It is
almost the most important determinant which predetermines the
proliferation and security of the functioning of transnational criminal
organizations.

Such a social phenomenon as corruption is closely linked to the
shadow economy and often lies in the historical, cultural and political
development of the state and society, its mentality. It exists in any state,
has the ability to penetrate all power structures, thereby destroying their
nature and preventing the implementation of various economic, social and
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other programs of government, destroying the very system of government
in the country and opening the path to crime.

2. Corruption and organized crime

The Concept of Combating Corruption for 1998-2005, approved by
the Decree of the President of Ukraine in 1998, states that ,,corruption
feeds organized crime primarily in the economy, becomes an
indispensable condition for its existence”.

Along with other conditions, corruption allows organized crime to be
protected from the influence of the state and its law enforcement agencies.
Organized crime groups use a variety of corrupt acts that give benefits in
obtaining real estate, contracting, avoiding punishment, etc.

The United Nations Convention against Transnational Organized
Crime of 15 November 2000, states that corruption means a promise, offer
or provision to a public official, personally or through intermediaries, of
any unjustified advantage for the official himself or another person or
entity in order for that official the person committed any act or omission
in the performance of his official duties.

In addition, this extortion or acceptance by a public official,
personally or through intermediaries, of any unjustified advantage for the
official himself or another person or entity in order for that officer to
commit any act or omission in the performance of his duties tries

But this definition is not universal, since it does not cover all possible
acts that can be defined as corrupt.

The search for organized crime of new fields of activity and forms of
influence on society leads to the search for organized criminal formations
and new opportunities and ways of involving representatives of the
authorities in the use of their official position for the benefit of both
parties. In different countries corruption is manifested differently.

Developing countries are more likely to experience corruption that
covers the entire system of government than developed countries. Often,
this is due to the low level of consciousness in society, the perception of
permissiveness and impunity, insufficient material provision, gaps in
legislation, or its low characteristics, which enables criminal organizations
to spread their activities and seize more and more new territories and
spheres of activity.
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In developed countries corruption affects, in the main, some kinds of
separate link (party, union, etc.), but the system of the developing country
Is less protected, especially because of low wages, therefore, organized
criminal groups with significant funds easily get one or another form of
support for their interests.

To a certain extent, corruption has a social conditionality, but as a
result, negatively affects all spheres of life in the country. It destroys the
economy, the attitude of people to power, thus reducing the nature of the
state and its power structures. The culture and morality of the common
people are also changing, as the phenomena of bribery, extortion and
impunity among the power structures that are mirrorly reflected on the
lower levels of governance become commonplace and memorized. One
phenomenon generates another, there is a chain reaction and corruption
itself has the ability to adapt to new realities, new power and new rules of
the game.

Organized crime convincingly believes that everyone and everything
has got its own price, and with such conviction attempts at bribes and
rewards will never stop. And the change in this belief takes a long time,
which often does not play in the interests of the authorities. It requires a
change in the consciousness of society, the formation of the principle of
observance and enforcement of laws for all citizens.

The term "corruption” comes from the combination of the Latin
words soggei and rumpere (soggy — obligatory involvement of several
representatives of one of the parties to the case, rumpere — to violate,
break, damage, cancel). Over time, an independent concept -
corrumpere — was formed, meaning participation in the activities of
several (at least two) individuals, whose purpose is to damage the process
of managing the affairs of society. Another word of Latin origin coruptio
means bribing, spoiling, corruption.

Thus, in general, under corruption we mean corruption of persons
who provide management of various affairs, in particular state ones, their
dishonesty and not objectivity, unfairness for any reasons in relation to
their duties, search of their source enrichment.

M. Tikhomirov considers corruption as a criminal activity in the field
of politics or public administration, the use by officials the rights and
authorities granted to them for personal enrichment. He deals with bribery
with officials and bureaucrats, bribery for the lawful or unlawful provision
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of benefits, protectionism — the nomination of workers on the basis of
Kinship, fraternity, personal devotion and friendship.

V. Ovchinsky binds corruption with bribing persons who are in the
state or public service, receiving additional incomes, benefits and benefits
for deliberate acts or inactivity (including in the interests of third parties)
in contrary to the interests of the state and society.

A. Dolgova thinks that corruption is bribery of state or other
employees and on this basis selfish use of them in personal or narrow-
group, corporate interests of official authority, the authority and
capabilities associated with them.

O. Misery states that corruption, in its broad sense, consists in the
decomposition of society and state when state (municipal) employees, as
well as persons authorized to perform both state and other management
functions, including in the commercial sector, use his official position, the
status and authority of the position occupied, contrary to the interests of
the service or other persons and established norms of morality, for selfish
purposes for personal enrichment or in group interests.

Considering the issue of criminal liability for giving a bribe,
V.S. Lukomsky points out that burglary of officials (bribery) is only one
component of corruption.

This allegation is justified, especially in terms of understanding the
connection between corruption and organized crime. Today organized
crime formations are not limited to bribes, which may have the character
of one-time payment of services or a series of payouts over a period of
time, but form a long-lasting relationship. Of course, for organized
criminal groups, the second option is better because they do not have to
constantly establish new relationships and take risks with the search for
new patrons. In addition, long-term payouts allow you to exercise and
control an official and keep him from unwanted for organized groups of
actions, often this control becomes blackmailed if a person tries to refuse
further the provision of his services.

In order to reach highest level of activity criminal groups use other
means and forms of influence, for example, the use of friendly relations,
coercion, the assignment of relatives to senior positions, which gives
significant benefits in concluding agreements, obtaining personal
property, access to diverse values . Fraud, counseling services for officials
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with disproportionate payment for lectures and training, full material
retention, extortion, etc. are used.

In addition, organized crime groups use corruption not only at the
horizontal level, but also use it vertically, forming a strong link between
officials in a government body and their representatives — corruption
links. This allows them to provide certain stability in corruption relations,
as well as the stability of ties, if the law enforcement bodies of the lower
level corrupt person are exposed, the higher part of the criminals remains
and the mechanism of their illegal activity remains indissoluble.

Corruptness, search and establishment of new corruption ties for
organized groups is not only a necessary, but also vital part of their illegal
activities. Corruption transforms the legislative field into the field of its
own, informal relations at the state level, in the system of state power.
And for organized criminal groups that seek to carry on their activities in
other states, corruption in one state body is not enough, for them they
need communications in various state bodies and at different levels.

V. Shcherban points out that corruption is only available where it
becomes part of the management system — in many cases, it is so essential
that the system does not function without it. The system of corruption is
the weakest place for reformers, since the new government is unable to
reform the system that it rules.

Realizing that there is a system of restraints and counterbalances
between the branches of government, organized crime groups spread
corruption in all branches of government. In addition, the appeal of
prominent political and public figures who, due to their popularity, has
access to the media, and thus to the possibility of convincing the general
public of the legitimacy of certain decisions and actions, is of great
importance. Criminals are often used by persons who enjoy a particular
type of immunity, for example, representatives of embassies and
consulates, deputies, missionaries, etc.

Thus, the understanding of corruption relations as a mandatory
feature of organized crime, while understanding, not simply giving or
receiving bribes for the provision of any service, but a constant
connection of officials with organized criminals is logical and justified.

The danger of an organic combination of corruption and
manifestations of organized crime has long been recognized by the
international community. This is evidenced by the fact that the most
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influential international organizations, formulating recommendations for
improving the effectiveness of the fight against organized crime, pay
particular attention to combating corruption. Thus, in the 1990 Congress
of the United Nations ,,Guidelines for the Prevention of and Fight against
Organized Crime” explicitly states that ,the prerequisite for the
development of crime prevention programs is the study of corruption, its
causes, nature, consequences , the relationship with organized crime and
measures to combat it”.

In the United Nations Framework Convention Against Organized
Crime of July 21, 1997, defining the concepts indicates that corruption is
one of the three main means (two others, violence and intimidation),
which enable organized crime leaders to obtain profits, control territories,
external and internal markets, to continue their criminal activity and
penetrate into the legal economy.

Establishing corruption links with public officials has always been
among the priorities of organized crime, an integral part of their strategy
and tactics, which was preferred to the use of open violence. The money
paid in the form of bribes is considered to be the leader of a criminal
world by successful investment, overhead, justified in terms of
,,advancement of business”, success and ensuring impunity.

From this standpoint, the most frightening and vivid example of
attempts by representatives of organized crime to penetrate into public
authorities and governance is the example of Bolivia, where one of the
leaders of the local drug cartel nominated for the post of President of
Bolivia, while offering to pay all the external debt of the country at
12 billion dollars in exchange for personal integrity and security for
organized crime.

The penetration of representatives of organized criminal structures
into state authorities and local self-government has the following main
goals:

— evasion of leaders and members of transnational organized crime
from criminal responsibility;

— neutralization of investigative actions, operational searches and
other measures carried out by law enforcement agencies in respect of
organized criminal groups or their individual members;

— provision of the so-called ,,roof” for further criminal activity;
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— gaining opportunities for capital increase, obtaining other unlawful
advantages, etc.

It should be noted that the presence of corrupt bonds for organized
crime formations and the connection of a corrupt official with such
formations is the optimal formula for the coexistence of the two
phenomena in terms of achieving a criminal outcome and security.
Transnational organized crime tries to gain a corresponding position in the
power structures of its countries, and corruption, in its turn, is interested in
using the opportunities of national organized criminal groups (financial,
organizational, etc.).

Therefore, widespread corruption necessarily leads to an increase in
organized crime, and the qualitative and quantitative development of the
latter necessarily entails an increase in the number of corruption
manifestations and increasing the danger of their nature.

An important point in determining the link between corruption and
organized crime, as well as transnational organized crime, is their
understanding of each other’s inalienable elements. According to
O. Gurov corruption should be understood as the constant connection of
officials with organized criminals.

Such a constant link indicates that corruption is a systemic
phenomenon that reflects the process of the flow of crime itself into
power in the country and the decisions of its power structures.

At the same time, corruption acts as a process of struggle for power,
expansion of power and influence, and a means of preserving the already
acquired power. The higher the hierarchical graduate is an official, the
more power she enjoys, and her corruption relationship with criminal
organizations creates for them greater privileges and protection of
interests. This is especially true for political leaders of the country,
various influential political figures, as well as members of their family.

In general, politicians who abused their power can be distinguished
by three grounds. They: commit offenses ,,in the name of law and the
law”, use their powers for criminal purposes, and therefore their abuse is
difficult to detect and stop; use public opinion and trust; often used for the
sake of their criminal purposes the state apparatus designed to fight crime.

The United Nations Convention against Corruption of October 31,
2003, ratified by Ukraine on October 18, 2006, uses the following terms:

(@) ,,public official” means:
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— any person who holds a post in a legislative, executive,
administrative or judicial body of a state which is appointed or elected,
whose work is paid or not paid, regardless of seniority;

— any other person performing any public function, in particular for a
public authority or state enterprise, or provides any public service as
defined in the domestic law of the State and as applicable in the relevant
field of legal regulation of that State;

— any other person designated as a ,,public official” in the domestic
law of the State. However, for the purpose of applying certain specific
measures provided for by the Convention, "public official” may mean any
person who performs any public function or provides any public service
as defined in the domestic law of the State and as applicable in the
relevant the field of legal regulation of that State Party;

b) "foreign public official” means any person who holds a position in
a legislative, executive, administrative or judicial body of a foreign
country that is appointed or elected; as well as any person who carries out
public functions for a foreign state, in particular for a state body or state
enterprise;

c) ,,official of an international organization” means an employee of
an international organization or any person authorized to act on its behalf.

From these definitions of concepts, one can highlight the fact that
they all relate specifically to public officials; persons who are called to
perform any functions of the state, including at the international level. At
the same time, each country has the opportunity to independently
determine, in accordance with its domestic law, the range of those
individuals whose actions may be subject to corruption.

Considering the practical understanding of the concept of corruption
and its application, in particular, on the example of Germany, we see that
distinguishing the following types of corruption:

— abuse of office for the purpose of enrichment (bribery, theft, other
types of abuse);

— actions committed within the limits of official authority but in favor
of specific legal entities or individuals;

— promotion of unfair competition, as well as disclosure of
commercial secrets, which became known to one or another person in
connection with the performance of its official functions;

— incorrect behavior of deputies (voting for remuneration, etc.).
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At the same time, by analyzing approaches to understanding
corruption, we can observe some of its dual role. On the one hand, one of
the signs of organized crime, and especially of a transnational character, is
the existence of persistent corrupted ties with public officials. On the
other hand, corruption is often seen as a separate form of illegal activity.
So, L. Shelley, analyzing the state of corruption and crime in Ukraine,
considers their dynamics separate, fixing the growth of both crime and
corruption.

With this statement one can agree, in the case when corruption refers
to the bribery-corruption of civil servants, their abuse of power by
mercenaries or other motives (individual benefits, in favor of third
parties — physical or legal).

But, from the above, one can see the relationship between the two
indicated parties. In order for a bribe or other component of the act to take
place, the party to be baptized should be available — organized crime, and
especially transnational, is the party to that. It should be noted that the
connection between them should be stable, long, and not one-time.

As A. Nikiforov, in the US, in every criminal family, there is, at least,
one post of corruptor, and the established order, according to which about
one third of the proceeds of crime should be directed to the corruption of
the authorities and justice.

V. Lapteacru, based on the connection between the categories of
concepts ,,bribery — bribe-bribery-corruption”, identified corruption as ,.,a
process of unlawful behavior involving officials who occupy positions in
all branches of state power, commercial and cooperative structures, and
trade in the powers granted to them for various kinds of remuneration,
services, benefits, etc., which decomposes state and non-state structures,
institutions, administrative apparatus, turning them into a servant of the
criminal world, as a result of which corruption became a social
pathology”.

As V. Yatsenko notes, ,,corruption should be defined as a system of
social ties of the criminal environment, primarily organized, which is
manifested in bribery of state officials, misuse of their position for very
useful purposes and other illegal actions, and provides the most organized
crime favorable conditions for the implementation of illegal actions and
the receipt of super-profits”.

A. Dolgova notes the following signs in which corruption becomes
an organized criminal activity of highly organized formations:
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— carried out thoughtfully, organizations with distribution of criminal
roles;

— in ensuring the secrecy of activities, including through clever ways
to legalize criminal incomes and intimidating or eliminating unnecessary
witnesses;

— with the purposeful creation of the most favorable conditions for
organized criminal activity and expansion of the necessary corruption.

Issues of definition of the concept and essence of corruption are
engaged, in particular, and American scientists. Thus, according to James
Bellentine’s Legal Encyclopedia Dictionary, corruption is distorting the
designation of state bodies for personal gain. There are also such
definitions as: a) an act committed for the purpose of granting certain
advantages incompatible with the official duties of an official and the
rights of others; b) the avoidance of political figures, employees of the
state apparatus, businessmen and others from performing their official
duties and government functions for the sake of personal, family or group
interests in order to enrich and increase their social status.

The examples of definitions of corruption are rather interesting
because they indicate that corruption is understood as the misuse of the
advantages of its position not only by politicians and officials of the state
apparatus, but also by business representatives.

According to Joseph Stieglitz, the president of the World Bank,
corruption has many forms, and, consequently, the fight against
corruption will have to be conducted on several fronts. It is impossible to
fight the allocation of small sums of weak and poor countries, while
ignoring the large-scale transfer of state resources to private hands, which
took place, say, in Russia under Yeltsin.

In some countries, open corruption is primarily a form of
contributions in favor of electoral campaigns, which oblige politicians to
pay back to large donors for services in return. Small-scale corruption is
bad, but systematic corruption in political processes can have even more
devastating consequences. Contributions in favor of electoral campaigns
and lobbying, which leads to the rapid privatization of infrastructure
(before adopting the appropriate regulatory principles and attracting a
small number of potential buyers), can be detrimental to development and
without direct rejection of government officials.

In the context of the consideration of corruption as a factor-condition
that determines transnational organized crime, it should be understood just
in such a broad vision and not reduced to ordinary bribery. Since
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transnational organized crime is trying to get as much influence over state
power in the country, and in order to conspiracy and legalize its illegal
revenues, gain control of certain areas of business, their monopolies, it
seems quite logical that these activities will contribute to the
manifestation of corruption, which at the same time is also a means to
achieve these goals.

At the same time, it should not be taken into account that the
corruption link between crime and government and business may also be
based on the mechanism of intimidation widely used by crime. So, in
order to incline any official to an act in favor of crime, often intimidation,
hostage-taking of members of their families, kidnapping of children, etc.
are often used.

Organized crime under the conditions of globalization, tries to
influence and political life, lobbying for making it profitable solutions,
creating public opinion with the help of controlled media. All this happens
against the background of bribery and the elimination of disadvantaged
persons. Organized criminal gangs undermine democracy through
corruption, and in some countries, their activities are becoming a new
form of authoritarianism. Organized crime also negatively affects political
life.

Accumulated funds go to bribe politicians, create a positive image in
society, and so on. The aspiration of political power characterizes a
gualitatively new stage in the development of organized crime. In this
context, one can cite the example of the Sicilian and American Mafias, the
Japanese Yakuza, Colombian drug cartels. " "We do not kill judges or
ministers, we buy them," said the leader of the Colombian cartel Kali —
Hilberto Rodriguez Orehuela.

Corruption generates such negative phenomena as awareness of the
population of the population of the state system, moral damage to society,
a significant difference between declared and real values, inefficient
allocation of resources, unprofitable spending of state budget funds,
stimulation of lawlessness and the spread of criminal structures,
usurpation of power, economic losses, etc.

The systematic bribery is ultimately enshrined in the organization of
a clearly defined structure with established functions and control, and the
merger of organized crime with political power constitutes an impediment
to justice, leads to the theft of national wealth, the creation of privileges
for dominant groups, the impact of criminal capital on state structures on
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the model of Colombia, the discrediting of ambushes free market, harm to
investments, etc.

Organized criminal gangs have connections not only with state
institutions, but also with prohibited political movements and terrorist
organizations. In some parts of the world, organized crime has caused
political instability and economic destabilization, wars of low intensity.
As J. Nay rightly observes, corruption in many countries has become an
integral part of national culture, a manifestation of a particular type of
civilizational development that offends the categories of morality and law,
thereby provoking its spread on an international scale.

The Transparency International Corruption Measuring Index (IPC)
measures the level of perception of corruption in the public sector of a
country and is a composite index based on surveys conducted among
experts and business circles. Despite the fact that changes in the index
occur slowly, significant statistical changes were noted in relation to some
countries located throughout the CPI range, demonstrating both high and
low results. Transparency International has underscored the unequivocal
link between the high level of corruption and bribery with the failure of
state institutions and the poverty of the population. However, even in
those countries that are in a more privileged position, they are concerned
about the differences in the application of anti-corruption legislation,
which requires a tougher approach to the problem of combating
corruption.

The basis of the favorable mentality for corruption is the life of
Ukrainians on the principle of finding an individual solution to their
problems, which is also a consequence of historical distrust of state
institutions. Such mentality of Ukrainians helps to find ways to overcome
their problems, and the opacity and complexity of permitting and control
procedures in the relations between government and citizens contribute to
the prosperity of such ways.

In Ukraine, the primary accumulation of capital by organized
criminal groups occurred at the expense of purely violent criminal cases —
extortion, extortion, drug trafficking, etc. At the same time, the
establishment of corruption ties or the direct delegation of criminality of
“their people™ to administrative, law enforcement or other decision-
making bodies began. Subsequently, such persons at the expense of
financial or other opportunities created the mode of the most assistance in
promotion, so that the level of solved issues has increased. On the other
hand, as practice shows, government officials often find contact with
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criminal elements that could sell their services more expensive and
provide additional funding.

In the mid-1990s, one of the decisive trends in the development of
the situation, which was observed in almost all regions of Ukraine, was
already a certain withdrawal of criminal groups from open violent actions
and traditional criminal crafts and directing them to direct or concealed
participation in the legal business. Most criminal authorities tried to
legalize the proceeds of crime through established or controlled
commercial structures, where they occupied official but usually secondary
posts, not related to material liability, and directed subordinate groups to
use predominantly economic methods of generating profits.

More and more funds were invested in the establishment of special
relations with those state functionaries, whose competence is to resolve
important issues. By that time, about 60% of stable criminal formations
had corrupt links in various power structures and administrations (about
40% of corporate executives and almost 90% of commercial entities’
managers were in corruption relations).

Unlike the initial stage, when corruption links were established in
order to ensure security in the implementation of specific criminal actions
and those involved in them, there is a growing desire to acquire influential
positions in public authorities that will allow them to effectively influence
the adoption in the future. management decisions in their interests. With
considerable material resources, representatives of the criminal
environment directly participated in the elections, and sometimes they
were elected by deputies of different levels, and so on.

Such a penetration of organized crime into power in Ukraine, both at
the regional and central levels, has accelerated the formation of oligarchic
clans, which, in turn, has become a powerful impetus for deepening the
process of corrupting power — defending the interests of the clans, the
authorities inevitably turned into corrupt, criminal . The logical
conclusion of this process was that in some regions and industries the
right to own and dispose of the real values of society almost completely
turned into representatives or progenitors of organized crime.

In recent years, the process of integration of regional criminal groups
into interregional and international criminal communities is becoming
more and more crucial factor in the crime situation in Ukraine. Under the
new conditions, criminal organizations from different countries of the
world are trying to unite their efforts, which leads to the formation of
transnational criminal communities. Diversification of criminal activities
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Is noted. Organized criminal gangs tend to take control of all new spheres,
spread the ,.exchange of experience”, improves the practice of illegal
activities, security systems.

Large-scale corruption in power, economic structures, law
enforcement and control bodies created a fertile environment for the
development of these processes.

A special danger is the prevalence of criminal ties with corrupt law
enforcers. In the past, it confirms that the active and long-term activity of
organized crime groups, their vitality is largely contributing to the
participation in them or ,,patronage” by some law enforcement officers.

Law-enforcement agencies and crime, merging, create an
environment in which effective struggle against illegal manifestations
becomes almost impossible. These features are clearly traced in areas of
transnational organized crime such as drug trafficking, smuggling
operations, illegal migration and human trafficking.

Drug transactions remain the most profitable type of criminal
business. Drug trafficking has become an important source of funding for
transnational organized crime groups. Drug traffickers of Ukraine
establish close cooperation with organized criminal groups of the Baltics,
Russia, Poland and Turkey. Its illegal activities are carried out with the
assistance of specialists in the chemical industry, professional
pharmacists.

Corruption of controlling bodies, especially in the field of migration
policy, the presence of a significant number of illegal migrants in Ukraine
creates attractive conditions for the activity of drug structures. So, in the
territory of our state and in the CIS countries there are racks of
transnational organized criminal groups that unite immigrants from
African countries (Nigeria, Ghana, South Africa, Sierra Leone, Cameroon,
Angola, Ethiopia) and are involved in large-scale operations on illegal
international drug trafficking.

The further spread is the formation of transnational organized
criminal groups, which include both citizens of Ukraine and foreigners —
natives of our state. Structures of this kind set up channels for drug
smuggling using Ukrainian territory, use our citizens as drug traffickers,
involving local criminal structures in their activities.

Anti-smuggling, its negative processes continue to take place, acquire
more sophisticated and organized forms, cause significant damage to the
Ukrainian economy, to a large extent, destabilize the crime situation in the
state. Transnational organized crime structures operating in this area are
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characterized by a dynamic response to changes in economic conditions,
attempts to attract high officials, employees of state agencies and services,
law enforcement agencies, qualified lawyers, etc.

Gradually structured and placed under the control of transnational
organized crime formations and a kind of criminal business, such as the
organization of the transfer of illegal migrants across the territory of
Ukraine. There is a tendency to increase the "professionalism™ of the
organizers and to work out more sophisticated tactics for committing
criminal actions.

The functioning of criminal mechanisms in the field of illegal
migration is also largely provided by individual corrupt representatives of
the authorities.

Foreigners who are illegally on the territory of Ukraine draw up
foreign passports with constituent data of citizens of Ukraine and
photographs of the customer, issue of false certificates of the established
sample on registration, etc. Such unlawful activities involve a group of
people, consisting of both executives and ordinary employees with a clear
division of functions between them (coordination of actions, customer
search, distribution of monetary remuneration, direct preparation of
documents, etc.).

Trafficking in human beings and their use in criminal business is one
of the key places in transnational organized crime. Due to a number of
negative circumstances, Ukraine, among some other former Soviet
republics, has become one of the main suppliers of the so-called "living"
commodity.

Criminal business in the field of sexual services is being developed
with the involvement of a number of functional units — private travel
agencies, firms providing services for allegedly employment abroad, a
network of recruiters involved in the search and engagement of women,
groups that carry out shipment to destination countries, etc. Effective
functioning of criminal infrastructure becomes possible again due to
corruptions in medical institutions and law enforcement agencies.

The territory of Ukraine continues to be used by leaders of organized
crime organizations of other countries to hide from the justice system.
Corruption also serves as a favorable factor in establishing corrupt links in
government and administration, the said persons receive legal passports
on fictitious installation data (or installation data of third parties), official
documents for the right to store gas and hunting weapons, rights to drive
motor vehicles means legalizing this way in our country.
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In general, corruption as a condition for the spread of transnational
organized crime is a rather complex phenomenon. On the one hand, it is
one of the most prominent features that characterize organized crime, on
the other hand, is a means to achieve the main objectives of criminal
activity.

Corruption itself is a means that allows organized crime to become
transnational, based on a new level of activity. Due to the corruption of
certain representatives of foreign states, international organizations,
transnational organized crime, new territories are emerging for the activity
and the formation of markets for the sale of their goods and services.

It should be borne in mind that corruption also involves the
possibility, or even the need to reward corrupt individuals for their
activities or inactivity. Given that the level of development of different
countries is unequal, as well as the funding of officials of their state
apparatus, the standard of living of other members of society is different,
and to live in abundance want to virtually everyone, such a material
differentiation allows representatives of organized criminal groups to
incline to their side the people they need, with the difference only in the
type and amount of remuneration.

CONCLUSIONS

Ukraine is still a young state, not without errors in search for ways
and means of its development, but in order to achieve its maximum
heights and worthy representation on the international scene, it must
definitely be a deep-rule state with judicial guarantees of the rights and
freedoms of its citizens. The problem of corruption remains one of the
most important and rather acute problems of our country today.

Corruption, to a degree, reflects both the state of society, its
consciousness, the legal culture, the level of its moral and ethical
development. Not only the state, but every citizen of the country,
independently of the sphere of activity and occupation, should fight
corruption, beginning with himself, rejecting and not allowing the
possibility of involving himself in participation in any corruption acts.
Unfortunately, in our society, the majority not only allows the possibility
of corruption, but consciously aspires to it, thereby destroying any
positive efforts of the state in establishing and improving the efficiency of
its functioning in all spheres.

Current preventive work does not achieve the goal. On the prevention
of corruption should be a set of measures — preventive, controlling, if
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necessary — operatively-wanted, investigators, proved in a legal manner to
court decisions.

Along with other conditions, corruption allows organized crime to be
protected from the influence of the state and its law enforcement agencies.
Organized crime groups use a variety of corrupt practices that benefit
from obtaining property, contracting, and evasion.

Organized crime convincingly believes that everyone and everything
has their own price, and with such conviction, attempts at bribes and
rewards will never stop. And the change in this belief takes a long time,
which often does not play in the interests of the authorities. It requires a
change in the consciousness of society, the formation of the principle of
observance and enforcement of laws for all citizens.

In addition, organized crime groups use corruption not only at the
horizontal level, but also use it vertically, forming a strong link between
officials in a government body and their representatives — corruption
links. This allows them to provide certain stability in corruption relations,
as well as the stability of ties, in case of disclosure by law enforcement
bodies of a corrupted person of the lower level, the criminals remain a
higher link and the mechanism of their illegal activity remains
inseparable.

Establishing corruption links with public officials has always been
among the priorities of organized crime, an integral part of their strategy
and tactics, which was preferred to the use of open violence.

The determining factor in the crime situation in Ukraine is the
process of integration of regional criminal groups into interregional and
international criminal communities. Under the new conditions, criminal
organizations from different countries of the world are trying to unite their
efforts, which leads to the formation of transnational criminal
communities. Diversification of criminal activities is noted.

Ukraine on the way of active counteraction to organized crime, and
now implementing and reforming the law enforcement and judicial
systems, should maintain their effectiveness in the fight against and fight
against crime, create the legal basis for qualitative interaction among
themselves in achieving the ultimate goal. One of the priorities of its
domestic policy should be the desire to effectively counter organized
crime and minimize the negative consequences for society of its activities.
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SUMMARY

The article is devoted to the study of corruption and organized crime,
their interconnection. Corruption is considered as a threat to the formation
and development of a law-governed state. Corruption directly affects the
development of Ukraine as a rule of law. Disregard for the law,
manipulation of laws, distributed among law enforcement and judicial
authorities, affects the attitude to the right of individual citizens, entails
disbelief towards him and power in general. An overview of the
connection between corruption and organized crime was conducted.
Corruption feeds organized crime first and foremost into economic, it
becomes an indispensable condition for its existence. Along with other
conditions, corruption allows organized crime to feel protected from the
influence of the state and its law enforcement agencies. Organized crime
groups use a variety of corrupt practices that benefit from obtaining
property, contracting, and evasion. It is indicated that corruption as a
condition for the spread of organized crime is a rather complicated
phenomenon. On the one hand, it is one of the most prominent features
that characterize organized crime, on the other hand, is a means to achieve
the main objectives of criminal activity. It is established that organized
crime formations use corruption not only at the horizontal level, but also
use it vertically, forming a stable link between officials in a state body and
their representatives — corruption links. This allows them to provide
certain stability in corruption relations, as well as the stability of ties, in
case of disclosure by law enforcement bodies of a corrupted person of the
lower level, the criminals remain a higher link and the mechanism of their
illegal activity remains inseparable.
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RESPONSIBILITY FOR ADMINISTRATIVE MISCONDUCT

Petkov S. V.

INTRODUCTION

The urgent issue of Ukrainian administrative law reformation should
be the task connected with the creation of national scientific model of
administrative delictology, reflecting adequately the essential novelty in
social role definition as well as the purpose of the branch of law
mentioned. In administrative delictology the guarantee of supremacy of
law principle is of great significance, according to which the main
characteristics in determining the administrative law should perform not
“administrative”, and even more, not its “punitive” functions, but other
two functions such as “law-providing”, associated with the provision of
exercise of human rights and freedoms; “human rights protecting”,
associated with the protection of violated rights by public authorities.

Public legal relations in the state are decisive for its very existence.
Of course, sometimes there are cases of violation of the established
mechanism of interaction of different subjects, so administrative
misconduct is committed. And then the necessity of mandatory return of
relations in the legal direction and punishment of a guilty person in the
occurred incidents has arisen. The theory of administrative law sets its
task as determination of the legal nature of such misconduct -
administrative torts — the subject structure and their relation with other
types of misconduct.

1. Administrative Delictology as a Specific Part of Administrative Law
Administrative delictology is a specific part of administrative law
along with a general (administrative law theory) and special
(administrative activity) part. In order to outline a socio-legal model of
Implementation of legislation on torts it is necessary to present a range of
legal axioms, namely:
— Administrative delinquency — a special type of torts (legal
offences);
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— On the level of public danger, administrative torts are divided into
administrative crimes and administrative misconduct;

— The subject of an administrative tort can only be a person (a public
one, civil servant, etc.) vested with powers;

— Administrative offence is a social phenomenon and, thus, a special
kind of public offence.

The list of axioms given above is not exhaustive, but it gives the
opportunity to derive the main formula for the place of an administrative
tort as well as administrative delictology in the system of law in general
and in the legislation of Ukraine in particular during its reformation and
bringing it into line with global requirements. Thus, the administrative tort
should be considered an unlawful, guilty (intentional or negligent) action
or inaction committed by a person vested with powers (by an official of
public authorities), resulted in material or moral damage to a person
(physical, legal) or society.

When it comes to administrative offences, it should be understood
that this is a complex social phenomenon, associated with different legal
institutions, state mechanisms, etc. Administrative offences are unlawful
actions (acts) of officials carrying out public administration. Quite often,
public administration is confused with economic activity, officials of
public authorities with company administrators, therefore, in legal acts,
for example, in the Code on Administrative Offences of Ukraine, there are
articles on the responsibility of heads of private law legal entities for
certain wrongful acts. In the same way, misunderstanding of the basic
nature of administrative phenomena leads to the fact that state
administration is perceived as an activity of a district police inspector for
the identification of persons who manufacture home-made alcohol or
spread sexually transmitted diseases.

All violations of law can be divided into types in accordance with
such a criterion as the field in which they are committed: medical, road
transport, state administration, etc.

The violation of law can be divided into types according to the
subjects that commit them: citizens, stateless persons or foreigners, civil
servants, military servicemen. Some kind of distinction is also made
between administrative offences depending on the position of the
offender: whether it is an official of state authorities or local self-
government, or an employee of law enforcement or judicial bodies. The
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following question is of great significance: whether they were elected or
appointed; if it was a position of a public political figure or state official.
That is, for generic gradation, we can use a huge number of criteria and
approaches; the only fact remains that the person, who can commit an
administrative offence and, accordingly, be brought to administrative
liability, must be in the public service.

The issues of administrative responsibility of officials of public
authorities were considered in the national legal science even in the Soviet
times. However, at that time, responsibility for administrative offences
was perceived as a responsibility in general for any misconduct and
executed under the non-judicial (administrative) procedure. Therefore,
there was a confusion of concepts. In addition, together with
administrative legal relations, economic relations were mixed too.
Economic activity was carried out only by the state. The directors of
enterprises and the whole apparatus were state officials or representatives
of the government, namely, government administrators.

As a result, in the Soviet Union, the responsibility for economic
misconduct was considered as administrative. This was clear, since only
the state could conduct economic activity in the interests of the state. In
addition, all actions that violated any rule or norm of conduct were
perceived as actions against the state. At present, legislation created in the
middle of the last century is in force; most scholars were educated in this
period. It was a different system, and, consequently, another model of the
state and a model of legal relations. Today, post-Soviet countries are
experiencing a reception of Soviet law, instead of developing civilized
law. This circumstance led to maintenance of the provisions of Part 1 of
Art. 9 of the Code on Administrative Offences of Ukraine, defining the
term ‘“administrative offence (misconduct)” as an unlawful, guilty
(intentional or negligent) action or inaction that infringes on public order,
property, rights and freedoms of citizens, on the established procedure of
administration and for which the law stipulates administrative
responsibility”™. It is obvious that the use of the terms “misconduct” and
“administrative offence” as equivalent is inappropriate for at least three
reasons, namely: firstly, misconduct can not be identical to offence (tort),
which does not have a significant public danger, and therefore the offence

! Konexc Vkpaiuu mpo aaminictparnri npasonopymrenss. — K. : Hamionansrnii Kamkkosuii ITpoexr,
2011. - 224 c.
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is wider phenomenon and includes both crime and misconduct; secondly,
an administrative offence can not be committed by a citizen who does not
hold a public position, and again, if we are talking about an administrative
offence, then according to the degree of public danger it should be divided
Into an administrative crime and administrative misconduct; thirdly,
misconduct is committed not only in the administrative area, but also
there are disciplinary misconduct, customs, tax, medical, road transport
misconduct, etc. So, incorrectness and confusion of concepts are laid
down even in the division of offences itself, and it does not correspond to
the law theory and the methodology of scientific cognition.

At present, the state actually provides immunity to public servants
against legitimate demands of citizens to whom they have committed
unlawful acts. The only thing that can be done by the victim is to cancel
an unlawful act. Citizens not only do not have the right to make
responsible, but in fact they do not know how to raise the issue of
bringing the civil servant to legal responsibility. Only civil servant can
make responsible another civil servant for any type of responsibility.
Citizens have the only right to file complaints about the impunity of those
who violated their rights®.

Officials of public authorities and local self-government perform
certain functions of economic nature while carrying out administrative
activities. Accordingly, during their economic activity, they may commit
certain misconduct. This may be untimely payment of utility bills, and
violation of certain sanitary-epidemiological or fire regulations.

Also, officials of public authorities commit other misconduct or
crimes and bear responsibility for their commission in accordance with
the current legislation. In the case of committing such non-administrative,
but economic or other misconduct, there should be an examination on the
fact of the misconduct. This proceeding must be carried out by a
competent authority or official, and the guilty persons must be held liable
for their actions or inactions. We should emphasize that responsibility
should be borne by both direct executors and heads of those units where,
due to their negligence, the conditions were created led to the commission
of an unlawful act.

? Baxpax JI.H. Kax samurute ce6s ot mpomssoma / JI.H. Baxpax // Poccuiickas rocturms. — 2003, —
Ne9.-C.5.
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The grounds for administrative responsibility for offences
encroaching upon exercise of the people’s will and the established
procedure for its provision are an administrative misconduct violating the
established procedure for exercise of the people’s will. The object of these
administrative offences is public relations in the field of exercise of the
people’s will and the established procedure of its provision®.

Under modern conditions of the state-creating, the subject of
administration is responsible for all the adverse effects caused by
unlawful or inefficient use of powers. It is this approach that is one of the
conditions for the effective functioning of state administration, and,
consequently, political stability in the state. As practice shows, the main
emphasis is placed on the rights of public authorities, officials, and the
responsibility is not always sufficiently distinguished, in particular for
false decisions and actions, and inaction®.

2. Administrative Torts as Unlawful Actions
of Officials of Public Authorities

An administrative tort should be considered as an unlawful, guilty
(intentional or negligent) action or inaction committed by a person vested
with powers (an official of public authorities), resulted in the material or
moral damage to the person (physical, legal) or society.

The issue of administrative torts is governed by a wide range of
normative-legal acts. However, basic provisions of law, providing for the
responsibility for administrative torts committed by officials, laid down in
Article 14 of the Code on Administrative Offences of Ukraine, namely,
“Responsibility of Officials”: “Officials are subject to administrative
responsibility for administrative offences related to non-observance of
established rules in the field of protection of the administration order,
state and public order, nature, public health and other rules ensuring

execution of which is included to their official duties” °.

® Ilusepenxo I'II. AMiHICTpaTHBHI NPABONOPYIIEHHS, IO MOCATAIOTH HA 3IMCHEHHS HAPOJHOTO
BOJICBHSIBJICHHS Ta BCTAQHOBJIGHHH MOPSJOK HOro 3a0e3nedeHHss B acleKTi Mmpoekry Bubopuoro kolekcy
VYkpaiuu [Enexrponnuii pecypc] / I'.I1. lluepenko // @opym mpasa. — 2010. — Ne 4. — C. 905-909. — Pexum
Jgoctymy: http://www.nbuv.gov.ua/ejournals/FP/2010-4/10cgpvku.pdf.

MamunoBcrknit B.S. JlepxaBHe ympaBniHas : HaBd. 1oci6. / B.A. MammHoBcpkuii. — Jlynpk : Bexa :

Bou. nepx. yH-Ty iM. Jleci Ykpainku, 2000. — 558 c.

® Kozexe Ykpainu mpo aaMiHicTpaTiBHI npaBonopyiresss Bix 7 rpymus 1984 p. / Bizomocti BepxoBHoi
Pamu Yxpaincekoi PCP. — 1984. — lomatok no Ne 51. — Ct. 1122 (i3 3MiHaMH Ta TOTIOBHCHHSAMHU).
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In this norm, the main list of functions of officials has been
stipulated. The analysis of this article gives grounds for the conclusion
that the concept of an official in the Code on Administrative Offences of
Ukraine is directly related to the performance of such a person’s official
duties, regardless of where they hold a position: in the structure of a state
body, institution or other organization.

Administrative responsibility is a legal responsibility of officials of
public authorities. It is even more appropriate to say the bodies of public
authorities, because officials of local self-government also perform public
functions. It is they who provide the great share of administrative services
to citizens.

Thus, administrative responsibility is a form of legal responsibility.
As legal responsibility is divided into responsibility for misconduct and
responsibility for crimes, in the same way administrative responsibility
can be applied for administrative misconduct and administrative crimes. It
should be noted that the peculiarity of responsibility of officials of public
authorities is that they bear, in addition to administrative ones, also labor
responsibility (labor misconduct is described in the Labor Code), as well
as all other types of responsibility for violation of the norms of
confidentiality regimes, permissive requirements.

The crimes in the field of administrative activity, in particular,
involve: Art. 364 “Abuse of power or official position”; Art. 365 “Excess
of power or official powers™; Art. 3652 “Abuse of powers by persons
providing public services”; Art. 366 “Service falsification”; Art. 367
“Service negligence”; Art. 368 “Bribery”; Art. 368. “Illegal Enrichment”;
Art. 3684 “Bribing a person who provides public services”; Art. 369
“Offering or giving a bribe”; Art. 3692 “Improper influence”; Art. 370
“Provocation of bribes or commercial bribery”.

A state official bears disciplinary responsibility for an official
misconduct (and in some cases, administrative one), for an official
crime — criminal responsibility. It is correct to distinguish the official
misconduct from the official crime correctly in each individual case only
by carefully examining the circumstances that accompany these actions
(or inaction), and taking into account the specified criterion®.

® Slky6a O.M. CoBeTckoe agMHHHCTpaTHBHOE npaBo (O6mas gacte) / O.M. Sky6a. — K. : Buma mkona,
1975. - C. 41.
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The term “public service” is relatively new for our country. For the
first time, the concept of “public service” has been used in the Code of
Administrative Judicial Procedure to outline the substantive jurisdiction of
administrative cases. Therefore, according to the Code of Administrative
Judicial Procedure of Ukraine, the public service is the activity on state
political positions, professional activity of judges, prosecutors, military
service, alternative (non-military) service, diplomatic service, other state
service, service in the authorities of the Autonomous Republic of Crimea,
and local self-government bodies.

The Supreme Administrative Court of Ukraine in the Statement on
the study and generalization of the procedure for consideration by
administrative courts of disputes concerning acceptance of citizens to the
public service, record of service, dismissal from the public service,
concludes that the specified norm of the public service stipulates the types
of service by the list which is not exhaustive. The Supreme
Administrative Court, when distinguishing the types of public service for
law enforcement, believes that a legal regulation of their activities,
according to which one can determine the types of public activities that
deserve attention during the study of judicial practice is significant. It is as
follows:

e Activity on state political positions;

e Professional activity of judges;

e State service;

e Service in self-government bodies’.

3. Legislation Governing the Issues of Responsibility
in the Field of State Service

The law, governing the issue of civil service responsibility involves,
first of all, the Constitution of Ukraine, in which, although there are no
provisions that would determine the model of civil service development,
the ideology of the current Constitution speaks about the functioning of
the civil service as a democratic institution and reveals its socially
oriented nature®.

" JloBiaka Mpo BMBYEHHS Ta y3araJbHEHHS NMPAKTHKHM PO3LISAAY aAMIHICTPATHBHHMH CyIaMH CIOpIB 3
MPUBONY MPHUAHATTA TPOMAaJIsMH Ha IMyOdiuHy ciry>xOy, Ii MPOXOKEHHS, 3BIIBHEHHS 3 IyOIiuHOI CITy:KOM
(wactuna 1) [Enextponnuii pecypce]. — Pexxum moctymy: http://www.vasu.gov.ua/.

8 emrox T.JI. JlepxaBra ciyx6a : Hapd. moci6. / T.JI. XKemok. — K. : IIpodecionan, 2005. — 576 c. —
C. 36.
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It should be noted that the Code on Administrative Offences of
Ukraine, as well as the Laws of Ukraine “On Ratification of the United
Nations Convention against Corruption”; “On ratification of the Criminal
Law Convention on the fight against corruption” '%; “On ratification of the
Additional Protocol to the Criminal Law Convention on the fight against
corruption”; “On ratification of the Civil Convention on the fight against
corruption”™™ remains the basic legal acts that establishes the
responsibility of officials for administrative torts.

Legal acts which are the basis of anticorruption legislation include such
Laws of Ukraine: “On Corruption Prevention”"?; “On State Service”'*; “On
Fundamentals of National Security of Ukraine”" and so on.

Among the laws mentioned above, some issues of certain types of the
state service are governed by other laws such as: customs service — the
Customs Code of Ukraine'®; diplomatic service — by the Law of Ukraine

“On Diplomatic Service™'; police service — by the Law of Ukraine “On

National Police™®; the service in the security service — by the Law of

Ukraine “On the Security Service of Ukraine”"; military service — by the

Law of Ukraine “On Military Duty and Military Service”®’; state
executive service — by the Law of Ukraine “On State Executive

Service”™. The interrelated laws and normative-legal acts form the

*Tpo parudikanito Kompennii Opramisanii O6’eqmannx Hauiii mpotn xopymmii : 3akon VYkpainu
18 xorTtHs 2006 p. // Binomocti BepxoBHoi Pagn Ykpainu. — 2006. — Ne 50. — Cr. 496.

YTpo parndiraunito KpuMmizamsHOi KOHBEHI[i mpo GOPOTEOY 3 KOPYIIEK : 3aKoH YKpaiHH Bix
18 xoBTtHs 2006 p. // Binomocti BepxoBHoi Pagn Ykpainu. — 2006. — Ne 50. — Cr. 497.

" Mpo parudikamio J[oAaTKOBOro MpoTOKONy 10 KprMiHaIsHOT KOHBEHILT PO GOpOTEOY 3 KOPYIILEHO :
3akoH Ykpainu Bix 18 sxoBtHs 2006 p. // Bimomocti BepxoBHoi Pagn Ykpainu. — 2006. — Ne 50. — Ct. 498.

2 po parngirauito [{uBitsHOT KOHBeHIIT po GopoTEOy 3 KopymIieo : 3akoH Ykpaiuu Bix 16 Gepesns
2005 p. // Bimomocti Bepxosuoi Pagu Ykpainu. — 2005. — Ne 16. — Cr. 266.

13 Ipo 3amobiranus kopymii: 3akoH Ykpainu Bix 7 kBiTHs 2014 p. Ne 3206-VI [Enektponnuii pecype]. —
Pexxum nocrymy: http://zakon.rada.gov.ua/.

Y TIpo nepxasuy cnyx06y B Yipaini: 3axon Yipainu Bix 17 mucromana 2011 p. Ne 4050-V1 // Bigomocri
BepxoBHoi Pagu Ykpainu. — 2012, — Ne 26. — Cr. 273.

Y Tpo ocHoBu HamionanmbHOi Gesmeku Ykpainu : 3akon Ykpaimu Bin 19 uepsrs 2003 p. / Bigomocrti
BepxoBnoi Pamu Ykpaian. — 2003. — Ne 39. — Cr. 351.

1 MurHnii kozaekc Ykpainu // Bizomocti BepxoBHoi Pagn Ykpainu. — 2012. — Ne 44-45. — Cr. 552.

o [Ipo mumiomatmyny ciryx0y : 3akoH Ykpainu Bixg 20 BepecHs 2001 p. [EnextpomHmii pecypc]. —
Pexxum nocrymy: http://zakon.rada.gov.ua/.

8 TIpo Harionansry momimiio : 3akon Ykpaiuu Bix 02.07.2015 Ne 580-VIII [Enexrponuii pecype]. —
Pexwm noctyny: http://zakon.rada.gov.ua/.

Y TIpo Cnyx6y Gesnmexu Ykpainn : 3akon Ykpainn Bix 25 6epesnst 1992 p. [Exexrponnmuii pecypc]. —
Pexwm noctyny: http://zakon.rada.gov.ua/.

®TIpo BificbkoBHiT 06OB’30K i BilicbKOBY CiyxOy : 3akoH Ykpaimu Bim 25.03.1992 Ne 2232-XII
[Enextponnmii pecypc]. — Pexxum moctymy: http://zakon.rada.gov.ua/.

IIpo nep>kaBHY BUKOHaBUY CiykO0y : 3akon Ykpaiau Big 24 6epesns 1998 p. [Enekrponnuii pecypc]. —

Pexxum nocrymy: http://zkdvs.uzh.ukrtel.net/.
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anticorruption legislation of Ukraine, which is currently repeatedly
systematized in scientific and practical collections of Anticorruption
Laws, anticorruption legislation, etc.?.

The Code on Administrative Offences of Ukraine has traditionally
been considered as a system-forming normative document in the field of
administrative responsibility. However, it has been already noted, that the
provision of Art. 14 of the Code on Administrative Offences of Ukraine
does not meet the requirements of the present because it can not satisfy
modern legal practice on the following essential positions: the necessity of
introducing into the CAOU an article that, without specifying the direct
concept of an official, their types and features, boundaries and
peculiarities of bringing to administrative responsibility of officials,
actually lists the sections of the code containing articles that provide for
the responsibility of this category of citizens of Ukraine, is considered as
the minimum necessity. Taking into account the obvious connection
between the Criminal Code of Ukraine and the Code on Administrative
Offences of Ukraine, some administrative offences differ from crimes
only because of their public danger. O. M. Kruglov suggests enshrining in
the Code on Administrative Offences of Ukraine not only the range of
common objects on which officials infringe, but also the very definition of
the term “official”, similar to the definition contained in the Criminal
Code of Ukraine, only with the amendment to that part of public relations
regulated by norms of administrative law****.

Today, based on the human-centered approach (V. B. Averianov), we
are talking about the fact that the authorities provide the citizen with
services in the field of state administration (administrative services) and
carry out activities to protect their rights and legitimate interests. The
implementation of legal responsibility by public authorities with such a
purpose is a manifestation of the protection of public (common) interest of
society. Accordingly, any violation of public interest should have a
negative effect on the offender based on a single algorithm according to

22 AuTHKOpYMIiiHi 3akonu Yipainu : ykir. M.I. Xasporiok. — K. : Atika, 2009. — 112 c.

% Kpyrinos O.M. Jloka3yBaHHs i JOKa3H y CIPaBaX Mpo aAMiHICTPaTHBHI NPABONOPYIICHHS MOCAJOBHX
ocib : muc. ... kaHa. opua. Hayk : 12.00.07 / O.M. Kpyraos. — X., 2003. — 223 c.

# Ierxo C.B. TTo6ymoBa CydqacHOi e(peKTHBHOI My6ITidHO-TIPABOBOI MO/ BIIHOCHH MiX BIagok0 Ta
TPOMaJTHUHOM Ha OCHOBI puMchkoro mpasa / C.B. Iletkos // [ligHeceHHs g0 mpaBa : 30ipHUK HAYKOBUX TIpallb
no 60-piudst 3 JHS HApO/IKEHHS I-pa IOpUi. Hayk, mpodecopa, 3aciIy’)kKeHOTO IopucTa YKpainu Banepis
ITerporua IletkoBa / ymopsa.: O.J. Komomoenp, H.B. Makcumenko, A.A. Mawnxymna, €.FO. Coboinb,
P.I. Cremiok, O.A. Tpostaeskuit, O.C. IOHiIH ; 3a 3ar. pea. C.B. IletkoBa. — Kipoorpan : ®OII 3enosa T.M.,
2011. - C. 24-34.
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the field or branch of the act committed. Thus, based on the development
of a fractal model of tort law relations, we consider that responsibility for
misconduct committed in any field is public responsibility and can be
divided according to the field (branch) into customs, tax, medical, land
responsibility, etc. In any case, such gradation does not contradict the
fundamentals of the law theory (O. F. Skakun), and moreover, it enables
their use as axioms for norm-making (N.O. Armash) under the conditions
of reforming the legal system of Ukraine.

The feature of administrative misconduct is illegality (means that
action or inaction is expressly prohibited by administrative-legal norms).
The feature of illegality also points to impermissibility of the law analogy,
which contributes to the strengthening of the rule of law, includes the
possibility of bringing to administrative responsibility for acts not
provided for by legislation on administrative misconduct; guilty (it
foresees the presence of person’s attitude to wrongful act and its
consequences); punishment (it means that an administrative misconduct is
only recognized the unlawful, guilty action for which the law provides for
the use of administrative penalties); public danger or social harm.

The legal literature identifies the features characterizing the official
as a special subject of legal responsibility: the legal norms on the
responsibility of officials for violations in service take into account the
features of the service as a type of labor activity; they are subject to
increased responsibility, since the consequences of official offences are
negatively detected outside the position; establish special measures of
responsibility for official offences (reduction in the position, lowering in a
special title, deprivation of title of a state official); bringing an employee
to one type of responsibility does not mean that the same act qualifies as
another type of offences, which results in a certain type of legal
responsibility®.

In the context of the study conducted, it is worth noting that the
concept of a “specific subject” in the meaning of general characteristics of
administrative misconduct violates the system of scientific and theoretical
coordinates of administrative law. Administrative offence (tort),
misconduct or crime, can only be committed by an official of public
authority.

2 Jlazapes B.M. Crieumdpiika OTBETCTBEHHOCTH IOJDKHOCTHBIX uil / B.M. Jlazapes // CCCP — TJIP:
TlocynapcrBenHas ciyx0a : c0. Hayd. TpynoB. — M., 1986.
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Such field of state administration as electoral relations requires a
special approach in issue of officials’ responsibility. According to
I. O. Lugovoi, under the conditions where the mass media are full of
reports of numerous gross violations of election law, and violations in
electoral technologies are acquiring increasingly new forms of mass
character, low indexes of administrative responsibility make it possible to
conclude that there are serious drawbacks both in the current legislation,
and in the activities of state authorities, which, in their functional
responsibilities, ensure the rule of law in this area®.

We refer again to Art. 14 “Responsibility of Officials”. Any action or
inaction of officials of public authorities, if at the territory or in the area
for which they are responsible, an offence is committed, may be
determined as unlawful. In this case, there is a presumption of guilt. If in
case of bringing a citizen to responsibility it is necessary to prove his
guilt, then, on the contrary, an official must prove his innocence.

If at the territory or in the area for which an official of state authority
a citizen, a public organization or other official sees the presence of the
offence, in that event, an administrative case must be commenced on the
application of the persons concerned. For example, Art. 166-5 on the
discrimination of entrepreneurs by the power bodies and management, in
case if other official’s unlawful actions are detected during consideration,
may become the basis for a criminal case against them.

The Law of Ukraine “On Prevention of Corruption” defines a
corruptive offence of law as “an act that contains features of corruption
committed by a person specified in part one of Article 3 of this Law, for
which the law establishes criminal, disciplinary and/or civil-legal
responsibility”. The revision of the current law does not connect the
concept of corruptive offence with administrative misconduct and
administrative responsibility. The administrative responsibility begins for
so-called “administrative offences related to corruption”. The generic
object of such offences, stipulated by the Code on Administrative
Offences of Ukraine, is public relations that determine the content and
procedure for the legal activity of the subjects of power authorities, which
is established by the lawmaker. In turn, public relations in the field of

% JTyrosmii 1.0. AxMiHiCTpaTHBHA BiAMOBiZaNBHICTS 32 IPABOMNOPYIIEHHS, IO MOCATAIOTh HA 3 HCHEHHS
HApOJHOTO BOJICBUSIBIICHHS Ta BCTAHOBICHUH MOPSJOK HOro 3a0e3leueHHs : OUC. ... KaHM. OPUIA. HayK !
12.00.07 / 1.O. JIyroswmii. — X., 2002. — C. 4.
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normal functioning of state administration, public (state) service and
related financial, property and other relations may be the direct object?’.

In accordance with the Code on Administrative Offences of
Ukraine®®, administrative offences associated with corruption are violation
of restrictions on the plurality and combination with other types of activity
(Article 172-4 of the CAOU); violation of legal restrictions on the receipt
of gifts (Article 172-5 of the CAOU); violation of the requirements of
financial control (Article 172-6 of the CAOQOU); violation of the
requirements for prevention and settlement of a conflict of interests
(Article 172-7 of the CAOU); illegal use of information that has become
known to a person in connection with the exercise of official powers
(Article 172-8 CAOU); failure to take anti-corruption measures
(Article 172-9 of the CAOU); violation of the ban on placement of sports
bets related to the manipulation of official sports events (Article 172 9-1
of the CAOU).

Other offences committed by officials can be: violation of the rules
of land use (Article 53); distort or conceal the data of the state land
cadastre (Articles 53-2); violation of the term for issuance of a state act on
the right of ownership of a land plot (Articles 53-5); violation of the
legislation on the State Land Cadastre (Articles 53-6); violation of the
rules of water resources protection (Article 59); violation of budget
legislation (Article 164-12); violation of the legislation on procurement of
goods, works and services of state mail (Articles 164-14); unlawful use of
state property (Article 184-1 of the CAOU); violation of the procedure or
terms for submission of information about orphans and children left
without parental care (Article 184-2 CAQOU); creation of conditions for
organizing and conducting meetings, rallies, street trips or demonstrations
in violation of the established procedure (Article 185-2 CAOU);
interference with the appearance of a people’s assessor in the court
(Article 185-5 CAQU); failure to take measures for a separate court order
or a separate resolution of a judge or the submission of a prosecutor
(Article 185-6 CAOQOU); evasion from the lawful demands of the
prosecutor (Article 185-8 CAOU); disclosure of information about

2" Kypc aaminictparuBHOro mpasa Ykpainu / 3a pen. B.B. Kopanenxo. — K. : ¥Opinkom Iutep, 2012. —
808 c.

%8 HaykoBo-npaxTiunuii komenTap Kogexcy Vipainn mpo agMinictpaTuBHi mpasornopymenss. CTaHOM
Ha 2 xBitHa 2012 p. / H.IL. boptauk, K.I. benskos, C.B. IletkoB, O.I. Ocranmenko [Ta iH.]; 3a 3ar. pen.
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security measures against a person who has been taken into protection
(Article 185-11 CAOU); violation of the law on state secrets (Article 212-
2 CAOU); violation of the right to information (Article 212-3 CAOU);
violation of the procedure for the registration, storage and use of
documents and other media containing confidential information that is
property of the state (Article 212-5 CAOU).

It should be mentioned that all misconduct stipulated in the Code on
Administrative Offences of Ukraine, are committed either by citizens or
representatives of economic subjects due to negligence, carelessness or
neglect by state official, public authorities of their official duties. These
actions are made intentionally (Art. 10). For instance, we can give articles
connected with violations of the legislation requirements on labor and
labor protection (Art. 41), evasion from participation in negotiations
concerning conclusion, changes or amendments of collective agreement,
deed (Art. 41-1), violation or non-performance of collective agreement,
deed (Art. 41-2), failure to present information for collective agreements,
deeds conduct (Art. 41-3). In this case officials of public authorities can
not know about the fact that violations of these articles of the Code on
Administration Offences of Ukraine act at the territory subordinated to
them.

An essential factor for the reform of Ukrainian administrative law is
that it is based on democratic principles of common European
significance from the very beginning. Of course, one must realize that the
legal standards existing in the countries around the world, including the
administrative-legal standards, are quite diverse, and there is no a “single
European” (and even more global) type, so to speak, it does not exist in a
pure form. At the same time, there are, of course, some common features
of legal institutions already successful in foreign countries, and it is fully
justified to be guided by them.

Recently, in a number of countries in Western Europe (Germany,
France, Italy, Great Britain, etc.), serious changes have been made in the
system of legislation in the field of combating official violations of law.
This fact quite clearly proves the need to eliminate such a phenomenon
not only abroad, but also in Ukraine. Thus, during the reform of
administrative law in relevant legislative drafting works, it would be very
useful to take into account and use those principles that have already
proven themselves well in the practice of the post-Soviet countries.
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4. Incompliance of the Code on Administrative Offences of Ukraine
of 1984 with the Present-Day Realities

The Code on Administrative Offences of Ukraine was adopted in
1984. During the same period, similar codes were adopted, based on the
Principles of administrative legislation (1980), in all the Union republics,
as well as in many countries of the Warsaw Pact and in countries that
were in friendly or relations dependent on the USSR. Analyzing the
modern Code on Administrative Offences of Ukraine, it should be
understood that it has been and remains the Soviet law in its content. That
Is, a part of legislation, which began to form in the 1920’s with the
complete rejection of the “bourgeois law”, existed in the previous period
of history. For more than 70 years of existence, Soviet law was formed as
a special legal family, the main feature of which is the priority of public
interest over the private. Public law was perceived by Soviet
jurisprudence as the state law, and all other legal branches played the role
of auxiliary ones.

In understanding of the lawmaker of the Soviet period, all citizens,
institutions, departments, ministries, etc. were part of a unified
management system whose purpose was to build communism in the
whole world. That is why every participant in this development had to
comply strictly with the rules of administrative legal relations, and in case
of breach of administrative orders, to bear administrative responsibility
for this. In accordance with this doctrine, any misconduct of a citizen was
considered as offence. Article 176 “Manufacture, storage of home-made
alcohol and apparatus for its production” (by the way, without the purpose
of marketing) and dozens of others is a vivid reflection of such an
approach to administrative law.

However, in the next period of administrative law development in an
independent state, the Code on Administrative Offences of Ukraine (as an
all-consuming, comprehensive support link of punitive and repressive
normative base) was constantly added by the composition of various
misconducts, requiring systematization or punitive reaction from officials.
“Rules of conduct”, “restrictions”, “established requirements” and
“established procedure” were introduced in law every time. Continuous
codification led to nonsense.

All these uncoordinated actions, combined with legal nihilism of the
population and legal illiteracy of law enforcement bodies, led to the
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absurdization of procedural part of the Code on Administrative Offences
of Ukraine as well when the examination and review turned into raider
take-over. The CAOU became a document through which officials
frightened entrepreneurs, persons conditionally released from punishment,
sexually transmitted diseases distributors, and others. This way, in many
articles of the code the “official”, “official of authorities” subdivisions,
heads, deputy heads, etc. are the subject that imposes penalties, and the
subject to which the penalty is imposed.

We are even not surprised by such articles as 164-4 “Untimely
delivery of revenues” and others. It is quite clear that Clause 3 of Art. 255
“Persons entitled to draw up protocols on administrative offences”,
according to which the owner of an enterprise, institution, organization or
authorized body has the right to draw up administrative protocols in
accordance with Art. 51 “Minor larceny of other’s property” and Art. 179
“Brewing of beer, alcoholic, low-alcoholic beverages at production”.

Of course, the lawmaker constantly strived to provide the code with
administrative content. However, to a greater extent, this led to the
emergence of articles such as “Failure to comply with legal requirements
of officials of the body ...", to intimidation of entrepreneurs and citizens,
while not creating the necessary conditions to meet the basic needs. In
addition, due to the disorder in creation of ministries, departments,
agencies (in accordance with decrees and orders of the executive branch
of power), the need for relevant changes in the codified law no longer
corresponds to the very principle of the division of power into legislative,
executive and judicial.

Today it is reasonable to carry out step-by-step codification of
administrative legislation norms in particular fields and institutions of
administrative-legal regulation.

This codification process can be conventionally divided into certain
stages. Of course, it is impossible to talk about their exact division, but we
emphasize that the relevant processes had started right before the start of
the administrative reform in 1998. The legislation requires the transfer of
the norms of the Code on Administrative Offences of Ukraine to the basic
codes: the Land Code, the Code of the mineral resources, etc., in the same
way it was done during the time of Customs legislation creation.

It should be emphasized that structuring the administrative law can
be carried out by issuing codified acts on particular fields and institutions
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of administrative-legal regulation®. Some parts of the articles and certain
articles of the code, together with other laws and by-laws, may become
full codes: the Medical Code of Ukraine, Social, Informational, Road
Transport Codes, etc. Fourthly, the creation of the Administrative Code of
Ukraine directly as a code of substantive law, which will contain rules
regulating the activities of state authorities and state authorities for
committing official offences.

Previously V. B. Averianov strongly affirmed that “in the system of
administrative law there should be regulation of administrative
responsibility of all types, which are now regulated by secondary legal
branches (financial, economic law, etc)®®. It is also emphasized that
administrative law has polycentric structure of normative set, as opposed
to the structurally mono-centric (with one profile code) branches™.
Therefore, it is logical to propose to adopt, among other codes (financial,
law enforcement, medical, etc.) a separate code, which regulates issues of
responsibility of officials towards citizens (society) and a person, rules of
conduct of officials (state employees). It should also contain rules on
administrative responsibility for the commission of unlawful actions by
the administration. In the same code, a proceeding in an administrative
offence case (administrative procedures, administrative penalties, etc.)
should be filed*.

The same normative-legal act should define the concept of
administrative misconduct as an act that constitutes a violation of
administrative legal relations (by the official, the representative of the
government) of the provisions of law by the subject as well. The role of
such a codified act will be successfully played by the reviewed Code on
Administrative Offences of Ukraine.

What should the Code of Ukraine on Administrative Offences
contain? First, there must be the rules and norms of behavior of state
officials and other state employees who carry out administrative activity.

2 Tlerkos C.B. Komnpikamis 3aKOHONABCTBA TPO BIANOBIAAIBHICTE — OCHOBA aIMiHICTPATHBHO-
IIPaBOBOTO PETYJIOBAHHS AisIbHOCTI MyOmiuHo1 Biaau B Ykpaini / C.B. IletkoB // [lepxaBa Ta perionn. Cepis:
ITpaBo. — 2009. — Ne 1. — C. 84-89.
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These norms are specified in the Law of Ukraine “On Citizens’ Appeal”,
in job descriptions that regulate the relations of officials with citizens.
Secondly, there must be the norms concerning administrative misconduct.
At present, these norms are contained in both anti-corruption legislation
and the Code on Administrative Offences of Ukraine. Thirdly, the
peculiarities of proceedings in cases of administrative misconduct, among
which should be stipulated that the control over the activities of state
officials is carried out by the heads of the relevant bodies and services;
internal security services, the public prosecutor’s office and the public.

Thus, with the introduction of the reviewed Code on Administrative
Offences of Ukraine instead of the universal, comprehensive role assigned
to administrative law in the Soviet law-making and law enforcement
system, where it justified and confirmed the legal administrative party’s
ambition and communist engagement of state power in all, without
exception, public and private relations, administrative law will take a
worthy place among other public legal relations, consolidating its leading
significance in public law.

Today, administrative law governing administrative activities of
bodies, public officials is a chaotic accumulation of norms, rules,
requirements and techniques that do not enough correlate with each other.
A vivid representation of the Soviet law reception is the Code on
Administrative Offences of Ukraine, as well as other codes, laws,
instructions, rules, etc. In many cases, the illegal activity of officials of
public authorities is a reflection of both the legal system established in the
state and the general state of legal relations in which all citizens of the
country take part. The saddest thing is that at the moment, creation of the
latest European legislation does not mean leaving the legal dead end in
which our society got stuck. Under European legislation, the Asian
essence of patriarchal relations is hidden. Legislation is used as a “screen”
or as a means to hide the self-interested actions of officials and their
business partners.

Today, during the time of crisis that, in various manifestations, has
begun to put tough conditions for all mankind once again, it is critical to
find out what we really mean when we talk about law, legal relations,
delictology, responsibility, etc. Political scientists, sociologists, legal
scholars state that we must contemplate an interesting socio-political
phenomenon of the transition from one system of the state (socialist) to
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another (capitalist), while distorting both the dogmas of the first and the
postulates of the second. Therefore, even in the most generalized sense,
administrative delictology should be defined not as a “managerial” or
“punitive” law, but as “law to ensure and protect human rights”. Of
course, the main task is not to give a new scientific interpretation of the
concept of administrative delictology, but give the interpretation
corresponding to the law theory, the essence of phenomenon, and so it can
be implemented in new approaches to the analysis and coverage of this
institution, and, most significantly — reflected in the administrative
legislation adequately.

The state is a manifestation of democracy. Normative acts (laws and
by-laws) must be examined carefully for compliance with democratic
principles. The actions of each official must be constantly monitored and
verified by the public, by any citizen. And in case of detecting any minor
violations of law or resolution as well as in actions of the official of public
authority, such act should be cancelled, and victims should receive
indemnification. Every offence, every attempt to distort the very essence
of law, must be stopped, and guilty persons must be punished.

The construction of a democratic legal social state as well as the
further development of civil society require the introduction of new
conceptual foundations of public authority activities based on
international standards. Under the modern economic, political, social
conditions, the state faces the primary task — to improve the current
legislation in the direction of increasing its efficiency, in order to ensure
manageable activity of state authorities, improve the management of all
socio-economic fields of life in the country, ensure the fulfillment of
assumed obligations by the government and requirements of international
organizations.

Steps to bring Ukrainian legislation to the world standards should be
taken in a complex and coordinated manner and avoid creating additional
conflicts in the country’s legal system. The transparency of the process
should be ensured by extensive discussions with the public, scientific
community and the popularization of legislative acts of the authorities
among the people.

The proposed approach should create the theoretical basis for
creation of a system of normative and legal acts in the area of
responsibility for public misconduct. In accordance with the hierarchy of
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normative legal acts, the construction of this system should start from the
Basic law, covering the basic principles, concepts and stages of
proceedings in cases of public misconduct. Laws and by-laws adopted in
compliance with the provisions of the Basic law will require to be
technically reviewed in the future in accordance with the requirements of
standard norm-making technology and international standards.

CONCLUSIONS

Based on the study conducted and designing the fundamental two-
dimensional scheme of tort division in accordance with type-generic
nature, we can state that this is the simplest equation of public relations,
where a clear algorithm is used: tort (offence) is divided by the degree of
public danger to a crime and misconduct; the object of the offence (by
type) is public relations; the range of public relations (rules of conduct),
for violation of which comes the responsibility (the person, whose guilt
has been proved, is punished), it is determined by law; the object of
offence on the basis of generic feature is the field of public relations, in
which (against the rules, norms governing these relations) a tort is
committed; direct objects of violations can also be grouped, united,
separated into different groups, types, subgroups depending on certain
features. Moreover, in order to clarify such a scheme in delictological
studies, we can introduce other components in this equation as well:
institutions, regimes or subjective attributes, etc. With appropriate logical
and gradual analysis, as a result of such actions, we will obtain a more
comprehensive representation of the phenomenon studied.

In such scheme administrative torts should be placed in a vertical
rather than a horizontal plane, i.e. they are also carried out in a certain
field, namely, in the field of state administration. They can only be
executed by officials with the state powers. Of course, these officials can
work in different domains of social and economic life of the country, but
they are united by a common feature — the subject of committing offence
(tort), either crime or misconduct. This is a fundamental difference of the
administrative delictology concept which is proposed. It is in this way that
justice and true equality before the law can be achieved, being the integral
parts of sovereignty of the people.

Improving the legislation of Ukraine in accordance with the concept
of mutual responsibility of citizens and the state will contribute to the
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further development of Ukrainian law and society in the direction of
Increasing the responsibility of public authorities, reducing corruption and
protecting human and citizens’ rights and freedoms, and educating
citizens in the spirit of respect for the legislation, the law and the state.

SUMMARY

The article deals with the issue of responsibility for administrative
misconduct. Public legal relations in the state are decisive for its very
existence. Of course, sometimes there are cases of violation of the
established mechanism of interaction of different subjects, so
administrative misconduct is committed. And then the necessity of
mandatory return of relations in the legal direction and punishment of a
guilty person in the occurred incidents has arisen. The theory of
administrative law sets its task as determination of the legal nature of such
misconduct — administrative torts — the subject structure and their relation
with other types of misconduct.

The fundamental two-dimensional scheme of tort division in
accordance with type-generic nature is characterized. In such scheme
administrative torts should be placed in a vertical rather than a horizontal
plane, i.e. they are also carried out in a certain field, namely, in the field
of state administration. They can only be executed by officials with the
state powers. Of course, these officials can work in different domains of
social and economic life of the country, but they are united by a common
feature — the subject of committing offence (tort), either crime or
misconduct.
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PECULIARITIES OF CRIMINAL REGULATION
OF COERCIN TO MARRIAGE PROVIDED BY ARTICLE 151-2
OF THE CRIMINAL CODE OF UKRAINE

Syngaivska l. V.

INTRODUCTION

Article 12 of the Convention for the Protection of Human Rights and
Fundamental Freedoms proclaims that men and women who have reached
the age of marriage have the right to marry and form a family in
accordance with national legislation, which regulate realization of this
right. Article 5 of Protocol 7 of the “Convention on the Protection of
Human Rights and Fundamental Freedoms” is essential addition that
provide the equality of each spouse, since each spouse has equal civil
rights and duties in relations with each other and with their children, as
well as in relation to marriage, marriage status and divorcement.

The legal prescription of the Convention on “the equality of each
spouse on marriage, marriage status and divorcement” is realized in the
wording of article 151-2 of the Criminal Code, which defines the criminal
prohibition of coercion of a person to marriage or to continue a forcibly
contracted marriage, or to enter cohabitation without marriage, or to
continue such cohabitation. Criminalization of socially dangerous acts in
art. 151-2 of the Criminal Code was made in order to implement the
provisions of the Council of Europe Convention on the Prevention of
Violence against Women and Domestic Violence and the fight against
these phenomena™".

The need for Ukraine to sign and ratify the Istanbul Convention is
determined by many different reasons. These are the obligations of
Ukraine to the Council of Europe, the need to approximate the legislation
of Ukraine to the legislation of the European Union in the context of

! Tpo BHecenns 3min 10 Kpuminamseoro Ta KpHMiHANEHOrO MpOIECYaTbHOTO KOAEKCIB VKpaiHH 3
MeTol0 peanizamii monoxenb Kouenmii Paam €Bpornm mpo 3amobiraHHS HAacCHIBCTBY CTOCOBHO JKiHOK 1
JIOMAITHbOMY HacCHJILCTBY Ta O0pOTHOy 3 IIMMH sSBUIAME: 3akoH Ykpainu 6 rpynaas 2017 poky Ne 2227-VIII
URL : zakon.rada.gov.ua/laws/show/2227-19#n57
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Ukraine’s full membership in the EU, and the need to change the cultural
perception of the problem by our people®.

The question about rationality of criminalizing coercion has caused a
lot of discussion among scientists, experts, practitioners. In the conclusion
of the scientific and expert administration was noted that the approval of a
new version of article 151-2 proposed by the draft law may lead to
excessive criminalization of relations, which are currently regulated by
the current legislation of Ukraine, and also make it impossible to comply
with the provisions of the Istanbul Convention 2011°.

Among the comments of the General Law Department pointed that
coercion of a person to marriage without socially dangerous consequences
does not reach that level of public danger when the act in accordance with
article 11 of the Criminal Code should be considered as a crime. At the
same time, “enforced holding of a person, coercion to cohabit, “luring”
for this purpose onto the territory of another state” with sufficient grounds
must be qualified as articles 146 “Unlawful deprivation of freedom or
abduction of a person”, 154 “Coercion to have sexual intercourse”, 149
“Human traffic or other unlawful agreement toward person”, etc *. There
is an opinion that the criminalization of coercion of a person to marriage
will lead to excessive competition of criminal law norms, and it is likely
that another “dead norm” will appear in the Criminal Code of Ukraine.
Considering this, it is necessary to raise the question of the
decriminalization.

At the same time, it is worth supplementing current criminal law with
the general norm of the “Coercion” crime, which will make it possible to
reduce the level of causality of the law on criminal liability®. Also
attempts of the draft law authors on amending the Criminal Code of
Ukraine to the section “Crimes against freedom, honor and dignity” are
positively evaluated. It’s supposed addition of the new article “Coercion

2 Hynopos 0.0., XaBpontok M.I. BiamoBifanbHICTh 32 JOMAIIIHE HACHJIBCTBO 1 HACUJIBCTBO 32 03HAKOIO
cTari (HayKOBO-TIPAaKTHYHIH KOMEHTap HOBell KpumiHampHOTO KoneKcy Ykpainm) / 3a pea. M. 1. XaBpoHroka.
K.: Baire, 2019. C. 19.

% BucnoBok ['0JI0BHOTO HAYKOBO-EKCIIEPTHOTO YIPABIIHHS Ha HpoekT 3akoHy Ykpainu «IIpo BHeceHHs
3MiH JI0 JeSIKHX 3aKOHIB YKpaiHu y 3B’s3Ky 3 parudikaniero Konsenuii Pagm €Bporu npo 3amobiraHus
HACWJIBCTBY CTOCOBHO JKIHOK 1 JOMAalIHbOMY HacHIBCTBY Ta O0opoThOy 3 mumu siBumamm» Bin 14.11.2016 p.
Ne 4952, URL: wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=59648

4 3ayBaxkeHHS 710 TIpoeKTy 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 10 KpuminanbHoro Ta KprMiHaisHOTO
MIPOIIECYaILHOTO KOJEKCIB YKpaiHH 3 MeTOro peadizalii mosoxkenb Konseniii Pagu €Bpomnu mpo 3amobiraHus
HaCWJIbCTBY CTOCOBHO KIHOK 1 JOMalIHbOMY HACHIJILCTBY Ta O0pOoTHOY 3 muMu sBUImaMm» (peectp. Ne 4952)
URL: wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?7pf3511=59648

> Anapyuiko A. Il{oxo gouinbHOCTI KpuMiHamizanii npumymysanms g0 mumo6y. Jurnalul juridic national:
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to Marriage™®. Criminal liability for coercion to marriage (Article 151-2 of

the Criminal Code of Ukraine) is considered as an example of excessive
criminalization, which is pointless and has no necessary grounds’.

It should be noted that the analysis of the criminal legislation of
fifteen states shows that thirteen of them have a special norm “Coercion to
Marriage” (Great Britain, Norway, Germany, France, Austria,
Switzerland, Sweden, Denmark, Belgium, Spain, Bulgaria, Serbia,
Montenegro) and two states (Finland, Hungary) have the general norm
"Coercion". An adequate changes in the criminal legislations of European
states were made in connection with the signing and ratification of the
Istanbul Convention. Therefore, in this context, the national criminal
legislation on coercion to marriage is assessed as fully complying with the
current trends that exist regarding the criminal law protection of the rights
of personal freedom and marriage and family relations in the criminal
legislation of European states and in accordance with international
agreements.

The regulation of coercion to marriage hadn’t comprehensive
criminal law analysis. On the pages of juridical publications there is a
lively discussion on the implementation by Ukraine provisions of the
Council of Europe Convention on the prevention of violence against
women and domestic violence and the fight against these phenomena.
Important changes were made to the norms of criminal liability for crimes
against human life and health, crimes against freedom, the honor and
dignity of the person, and crimes against sexual freedom and inviolability.
The above said arguments we considered as actual and appropriate for the
study of this subject. The scientific research on the issues of
criminalization of coercion to marriage we regard perspective.

1. Basic research material with full basis of received results
On its preventive meaning, the criminal law prohibition of coercion
to marriage is aimed at changing the social and cultural patterns of
behavior of men and women for achieving the elimination of prejudices,

® JlurBuros O.M., Jlanunbuenxo 10.B. [Mpomo3uwii Ta 3ayBaXkeHHs 10 NpoeKTy 3akoHy Ykpainu «IIpo
BHECEHHS 3MiH 0 AEIKHX 3aKOHiB. YKpaiHu y 3B’s3Ky 3 parudikamiero Komeenuii Pamm €Bpomm mpo
3armobiraHHs HaCHJIBCTBY CTOCOBHO KiHOK 1 IOMAaIlTHbOMY HaCHIBCTBY Ta OOpOTHOY 3 ITUMH SIBHIIAMHE (PEECTP.
Ne 4952 Bix 12.07.2016 p.)» 3akoHOmaBYe 3a0e3Me4eHHS MPABOOXOPOHHOI MiSIIBHOCTI: HAaBYaJIbHUNA MOCIOHMK /
3a 3ar. pen. a-pa opu. Hayk, moi. B.B. Cokypenka. X.: CtuisHa Tormorpadis, 2017. C. 892-896.

" Bacumse A.A., IOpraesa K.B. Peamizamis monoxens CTamMOyIbChKOi KOHBEHII B 3aKOHOJABCTBI
VYkpaiHn mpo KpUMiHAIBHY BiJNOBiNaIbHICTh: CHCTEMHO -TIPAaBOBWH aHali3 BHECEHHMX 3MiH 1 JOTIOBHEHb.
Iopisusnvro-ananimuune npaso. 2019. C. 279-284.
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customs and all other occurrences based on the idea of inferiority or
superiority of one of the sexes or stereotyped roles of men and women.

According to Article 37 of the Istanbul Convention, “the parties shall
take the necessary legislative or other measures to ensure that intentional
behavior is criminalized, which consists of: 1) coercion an adult or a child
to marriage; 2) luring an adult or child into the territory of a party or state
other than the one in which he or she resides, for coercion this adult or
child to marriage™”.

Therefore, the wording of Article 151-2 of the Criminal Code of
Ukraine on establishing responsibility for coercion “to continue forcibly
marriage, or enter the cohabitation without marriage, or to continue such
cohabitation” is much broader than provided in the Istanbul Convention,
which requires only criminalization of “coercion an adult or a child to
marriage”™.

A necessary condition for the registration of marriage is the free and
independent expressed mutual will of the persons getting marriage,
confirming their intention to start a family on the basis of signing
marriage. The social danger of coercion to marriage is that during state
registration of marriage, there is a demonstration of the free consent of a
woman and a man to state registration of civil status acts authority and as
a result of endowing the spouses with mutual rights and duties and their
further protection by the state. But in reality, there can be an illegal
influence on the free expression of a woman and a man will to marry,
which is not permissible (Art. 24 Family Code) and silencing information
that is juridical important to authority of state registration of acts of civil
status.

Failure to comply with the condition of free and independent mutual
expression of the will of persons results in invalidation of the marriage.
The invalidity of marriage is a special type of family law sanction applied
in cases of violation of marriage conditions provided for by the

® TIpo 3amoGiraHHs HACHIBCTBY CTOCOBHO KIHOK i JOMAIIHBOMY HACHIBCTBY Ta GOpOTHOY 3 UMK
spumamu: Konsenmist Pamu €Bponu Kowsenmis Pagun €sponm Ta [losicHioBampHa momoBigs CramOyn
(Typeuumnna) 11.05.2011 p. URL: rm.coe.int/1680093d9e.
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legislation, and means the annulment of law consequences that occur with
a valid marriage™.

The list of grounds for the invalidity of marriage defined in the
Family Code of Ukraine is exhaustive and is grouped into three
categories:

e The first category — is the so-called absolutely invalid marriages
that break the three foundations of marriage: monogamy, the legal
capacity of persons wishing to marry and the absence of close kinship
between them. Such a marriage does not need to be declared invalid by a
court with indication of any evidence; therefore, the civil status
registration authority is obliged to annul the act of such marriage only at
the request of the concerned person.

e The second category — is marriages that are recognized as invalid
by the court on the grounds that the marriage is fictitious or the marriage
was registered without the free mutual consent of the woman or man (the
consent of the person is not considered free, in particular, when at the time
of registration of the marriage the person suffered from severe mental
iliness disorder, was in a state of alcoholic, narcotic, toxic intoxication, as
a result of which it did not fully realize the significance of its actions and
(or) could not control them, or if the marriage was registered as a result of
physical or mental violence). For recognition marriage as invalid in such
cases it is necessary to give related evidence, such as documentary
evidence of permanent separate residence, the testimony of witnesses,
certificates of medical institutions about mental health of one of the
spouses, the conclusions of experts and so on.

e The third category — marriages that may be declared invalid by the
court if there are violations defined by legislation in the following cases:
If it is registered with a person who has not reached the age of marriage
and who was not given the right to marry; registered between the adopter
and the child adopted by him without the provision of a preliminary court
decision; between the cousins ; between aunt, uncle, nephew and niece;
registered with a person who keep secret his serious illness or illness that
Is dangerous to the spouse and (or) their descendants. In such cases, an

Y 1{ono BusHanms muto6y Heniiicuum https://zakon.rada.gov.ua/rada/show/na005697-98
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essential role belongs exactly to the court, since it is entitled to declare the
marriage invalid or refuse to satisfy the claims™.

Marriage can be declared as invalid when coercion to marriage
happened, when registration of marriage was as a result of physical or
mental violence, if the marriage is registered with a person who has not
reached the marriageable age and who was not given the right to marry,
only if evidence is presented in court.

The will, honor and dignity of the person, particularly in family
relations, are main direct object of coercion to marriage®®. In our opinion,
will, honor and dignity should be considered as a subsumer object of
coercion to marriage. Regarding the definition of the main direct object of
coercion to marriage, it should be used the category “freedom”. Freedom
is the basis of the theory of natural law. Freedom in juridical aspect is
versatile: freedom can be personal, social, political, economic, cultural,
and so on. Personal freedoms include freedom of movement, freedom to
choose an occupation, the ability to act according to one’s discretion and
one’s will, freedom of thought and speech, freedom of worldview and
religion, the right and freedom to dispose oneself®. Thus, the personal
freedom of a person should be declared as the main direct object of
coercion to marriage. Guided by a definite structure of personal freedom,
we see that coercion to marriage is an interference on the ability to act
according to one’s discretion and one’s will and freedom to dispose
oneself.

Taking into account that there is an interference not only on family
relations, but also on actual family relations, as indicated in the wording
of the article “to enter into cohabitation without marriage, or to continue
such cohabitation”. At the same time, there is an interference on personal
freedom (as to make a personal decision) in marriage, family relations
(including actual marriage relations). The dignity of the person, sexual
freedom and sometimes sexual inviolability, physical and mental
inviolability should be declared as an additional obligatory object. In case

1 [etpoxxenrr O.B BusHanHS nUTIO0Y HEMIMCHUM: MiACTaBH, MOPSIOK Ta mpaBoBi Hacmigkua ) URL:
www.desn.gov.ua/index.php?option=com_content&view=article&id=7032%3A2014-02-06-10-19-
08&catid=353%3A2012-03-22-14-34-14&Itemid=3172&lang=ua
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of violation of any human right or freedom, the dignity of this person
always suffers. Therefore, human dignity is declared as an additional
obligatory object. Dignity is an objective attribute of a person, which
reflects its unique and unrivalled value. From the moment of birth, dignity
of each person is the similar, “equal” with the dignity of all other people.
The understanding of this by all individuals leads to the formation of each
person’s dignity, the expectation of respect by other people, the attitude to
defend his rights, as well as the recognition equal rights of all people™.

According to the legislation, person’s dignity is an additional
obligatory object, but besides dignity physical and mental development,
sexual inviolability, is also an object of crime if the person has not
reached 16 years. And this is reflected in the qualified crime of coercion
to marriage in the case of committing this crime against a person who has
not reached the age of marriage.

In determining the victim of coercion to marriage, gender equality is
ensured, it can be both a man and a woman.

The objective features of this crime is characterized by actions in the
such forms: 1) coercion of a person to marriage; 2) coercion of a person to
continue a forcibly contracted marriage; 3) coercion a person to enter into
cohabitation without marriage; 4) coercion a person to continue such
cohabitation; 5) the inducement of a person to move to the another
territory than it lives, with the purpose of marriage or cohabitation.

A.A. Dudorov and M.l. Hovronyuk, in its doctrinal interpretation
defines “coercion” as the use of physical violence or the threat of its use
against the victim or his/her close person, or blackmail — the threat to
destroy or damage the property of the victim, or kidnap the victim or
deprive of his/her freedom, or disclose information about the victim that
wishes to keep secret or otherwise restrict the rights, freedoms or
legitimate interests of the victim (or his/her close person). Particular forms
of coercion are qualified additionally on other articles of the Criminal
Code™. Considering this definition, we should examine it in the context of
Art. 151-2 of the Criminal Code of Ukraine, what has been covered by the
concept of “coercion”, and what requires additional qualifications.

Y Koucrurynis VYkpainn. HaykoBo-mpakrnummii xomentap. Ilerpummu O. B., Tloropinko B. @.,
ITputnxka JI. M., Pa6inosuu I1. M., CaBenko M. /1. ta in. K. : BunaBanuwuii [lim «Iu FOpe», 2003 70 c.
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Coercion in criminal law is usually defined as an illegal mental
influence on the consciousness of the victim, aimed to bring it to a state in
which the person is internally ready to submit to the requirements of the
subject of coercion. As a result, the victim is limited in the ability to act
on his own will (the will in this case is not totally suppressed), being
forced to choose the behavior that conflicts to his desire®. The term
“coercion” is often used in the provisions of the Criminal Code of Ukraine
(Articles 134, 142, 143, 154, 157, 174, 180, 258-1, 280, 300, 301, 303,
355, 369-3, 373, 386 404 of the Criminal Code of Ukraine).

Thus, in Part 2 of Art. 180 of the Criminal Code an authentic
interpretation of “coercion” 1s given. For example, forcing a cleric
through physical or mental violence to conduct a religious ceremony. So
as we see, coercion is committing by using methods of physical or mental
violence to some actions (in our studying aspect to marriage, to enter into
cohabitation, etc.). However, the legislator does not always use a unified
way in the authentic interpretation of terms. Article 258-1 of the Criminal
Code contains a regulation “coercion to commit a terrorist act by using
deception, blackmail, a vulnerable state of person, or by using violence or
threat of it”. Consequently, the five ways of socially dangerous actions are
presented in the corresponding norm “coercion”.

For this position it should be noted that coercion is: 1) firstly, always
against the will of the victim; 2) secondly, it is the influence on the human
consciousness regarding his behavior, his doing or not doing of particular
actions; 3) thirdly, coercion (in means of physical and mental violence) is
used by the guilty person for manipulating victim and his choice, to act on
his own will. Therefore, coercion can be committed by using violence or
threatening to use it, or using blackmail. Using deception — is an effect on
the mind of person by reporting false information or keeping in secret
juridical important information. Thus, with deception or with using a
vulnerable state of person — there is no overt influence (but there is covert
influence) on the will and consciousness of the victim for dominating
his/her behavior. Therefore, the public danger of coercion is in the overt
influence of the victim’s decision and position by using physical or mental
violence (including blackmail), imposing one’s desire. Blackmail — is
unlawful coercion, consisting of threats to disclose particular information

1 . . . .
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and circumstances. This information and circumstances is necessary or
desirable to keep in secret for the honor and reputation of the threatened
person'’. So the main thing with using mental violence, useful for this
particular case, is not about the characteristics of the threats and not even
in fact of the threats, but the incentive possibilities of any negative impact
on the person®®.

According to the Explanatory Note to the Council of Europe
Convention on the Prevention of Violence against Women and Domestic
Violence and the fight against these phenomena, the term ‘“‘coercion”
refers to the use of physical or psychological force'. In our opinion, it
should be used instead of the wording “psychological force”, “mental
violence”, the difference is essential.

The crime is completed at the time of marriage procedure, in which at
least one of the parties did not give voluntary consent. So, the crime is
considered to be consummated from the moment of the committing of
actions that are covered by the concept of “coercion of a person”. That is,
from the moment of the corresponding impact by the use of physical or
mental violence on the victim regardless of its effectiveness (that is,
regardless of whether the marriage was entered into or not, whether the
person entered into cohabitation or this did not happen).

Marriage — is a family union of a woman and a man, registered with
the state registration of civil status acts authority (Art. 21 of the Family
Code of Ukraine). In turn, the state registration of marriage is established
to ensure the stability of relations between a woman and a man, to protect
the rights and interests of spouses, their children, and in the interests of
the state and society.

In the theory of family law on various grounds distinguish the
following types of cohabitation®’:

— de facto marital relations (concubinate) — unregistered in state
bodies marriage, free cohabitation and common housekeeping by a man
and a woman without any legally established mutual obligations;

" Baxenos U. IllanTaxp Kak yrojoBHoe npectymuieHie. Mocksa: U3. «lOpuandeckoro BecTHuka», 1878.
C. 18.
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— guest marriage — is a family that spends time together, but everyone
lives separately, from time to time they can live in each other place, the
rest of the time they consider themselves free from family responsibilities;

— open marriage — similar to traditional marriage, but it allows sexual
relationships with other men and women;

— communal marriage — is a family in which several men and several
women live together. The family lives on the principle of "commune”,
when everything is common — men, women, children;

— seasonal marriage — is a family limited in time, when the couple
agrees in advance about the length of their stay together, with the
termination they decide either be separate or continue they relationship for
the same period;

— rational marriage — is a family that is created with a predetermined
purpose of achieving a definite economic, domestic household,
professional, sexual level;

— homosexual marriage (same-sex) — is a family union created
between partners of the same sex*".

Given these types of cohabitation, it should be noted that forcing a
person to cohabit without marriage is not only coercion into de facto
marriage relation. Guided by the strict sense of wording interpretation of
the of Article 151-2 of the Criminal Code we suppose that criminal and
law prohibition have the effect on coercion to all types of cohabitation.

In accordance with Art. 16 of the UN Convention on the Elimination
of All Forms of Discrimination against Women®, measures should be
provided to eliminate discrimination against women in all matters relating
to marriage and family, and in particular, to provide equality of men and
women: a) an equal rights to enter marriage; b) an equal rights to free
choose of a spouse and to enter into marriage only with their free and full
consent; c) an equal rights and obligations during the marriage and after
its dissolution, and others.

So, the principle of voluntary marriage acts not only at the stage of its
registration, but also during the time of being married, which makes it
possible to voluntarily dissolve the marriage. According to part 4 of
article 56 of the Family Code of Ukraine, each spouse has the right to stop

2! Boitnaposcpka O. PakTHUHI MUTIOGHI BiHOCHHM SK OfHA i3 (OPM CITIBXKHTTS XKIHKM Ta 9ONOBIKa.
FOpuouuna Yrpaina. 2015. Ne 3. C. 44-54.
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the marriage relationship; coercion to stop marriage relations, coercion to
preserve it, including coercion to have sexual intercourse through physical
or mental violence, is a violation of the right of the wife/husband on
liberty and security of person and may have legal consequences®.

Part 4 of Article 56, as amended on 22.12.2006, should reflect a
legislative prescription in the form of a requirement: therefore “a violation
of the wife’s/ husband’s right to liberty and personal inviolability may
have consequences established by law” must be changed into “must have
consequences defined by law”. That will indicate the application of the
criminal liability in case of use of physical or mental violence against the
victim. Thus, the legislative provision in part 4 of Art. 56 of the Family
Code of Ukraine needs changes and should be in the following wording:
“Coercion to stop the marriage relationship, coercion to preserve it,
including coercion to have sexual intercourse through physical or mental
violence, is a violation of wife’s/husband’s the right on liberty and
security of person and must have consequences defined by law”. So the
corresponding legislative prescription will display the consequences in the
form of responsibility for marriage coercion, including criminal liability.

Based on the actual cases of coercion to marriage, there are two types
of actions: coercion a person to marriage and luring a person abroad with
purpose to coercion her/his to marriage. This is due to the fact that some
victims of coercion to marriage are forced to marry in the country of
residence, and many others are first taken to another country (often to the
country of the ancestors, where they are forced to marry with the citizens
of this country)®.

According to Part 2 of Art. 37 of the Istanbul Convention, it is
determined that intentional behavior, which consists in luring an adult or
child into a state other than he or she resides, for coercion that adult or
child to marriage, should be criminalized. In the explanatory paper to part
2 the act of luring a person abroad with purpose to coercion to marriage
against the will is criminalized. Marriage does not have to be necessarily
registered. The term “luring” refers to any behavior in which the criminal
lures the victim to another country with the help of excuses or fictional
reasons, such as visiting a sick relative. The intent should point to the fact

2% Cimeitnuit komexc Yipainn Bix 10.01.2002 p.URL: zakon.rada.gov.ua/laws/show/2947-14

% IIpo 3amoGiraHHs HACHIBCTBY CTOCOBHO JKIHOK i JOMAITHBOMY HACHJIECTBY Ta GOPOTEOY

3 mumu siBumiamu: Koneermist Pann €Bporm Kouseniiiss Pamgu €Bpornu ta IlosicHroBanpHa OTIOBIIb
Cram0Oyun (Typeuyunna) 11.05.2011 p. URL: rm.coe.int/1680093d9e
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of luring or to the purpose of coercion a person to marriage abroad®. The
term “luring into another state” 1s used in the text of the Istanbul
Convention, Ukrainian legislator while implementing the provisions of
this convention use another term — “inducement” for the purpose of
transferring to the territory of another state than she/he lives. (Part 2 of
Article 151-2 of the Criminal Code of Ukraine).

The term “inducement” means making someone want to do
something; to force, incite, encourage to some action or a certain act®
The inducement of a person to move to the territory of another state than
she/he lives for the purpose of coercion a person to marriage or coercion a
person to continue forcibly entered marriage, as well as coercion a person
to enter into cohabitation without marriage or coercion a person to
continue such cohabitation, can actually be achieved through the use of
violence, the threat of violence, and using deception. The provisions of
Part 2 of Art. 37 of the Istanbul Convention “if by deception or in any
other way affect on a person for making him/her leave the country of
residence for the purpose of coercion to marriage” is transformed into
legislative prescriptions of such foreign countries: Norway, Germany,
Austria, Sweden, Switzerland, France, Spain, Montenegro, Serbia.

There is an opinion in juridical literature there that the inducement
for the purpose of marriage or cohabitation to move to the territory of
another state than the person lives, if such an act is committed in the form
of transfer, with the purpose of exploitation, then it should be qualified
according to art. 149 of the Criminal Code of Ukraine (in accordance with
the comment to Article 149 of the Criminal Code of Ukraine, forced
marriage is a form of exploitation)?’

Pay attention to fact that recruiting, moving, hiding, transferring or
receiving a person in accordance with Art. 149 of the Criminal Code of
Ukraine must be committed for the purpose of exploitation by one of the
following alternative methods: 1) using coercion, 2) abduction,
3) deception, 4) blackmail, 5) material or other dependence of the victim,
6) his/her vulnerable state or 7) bribing the third person controlling the

2 IIpo 3amo6iranHs HACHIILCTBY CTOCOBHO KiHOK 1 JOMAaITHLOMY HACHJIBCTBY Ta OOpOTHOY
3 mumu sBumamu: Konsenmis Pamu €Bpormm Kousentiiss Pagu €Bpornu ta IlosicHroBajgbHa JOMOBIIH
CTaM6yJ'l (Typewumuna) 11.05.2011 p. URL: rm.coe.int/1680093d9¢
BeJ'[I/IKI/II/I TIyMauyHHUH CIIOBHUK CyJacHOi ykpaiHchkoi MoBH. KuiB — IpmiHs : BT® «Ilepymn», 2005. 1728 c.
" Bacumser A.A., IOpraesa K.B. Peanisauis momosxens CTaMOyIbChKOi KOHBEHII B 3aKOHOJABCTBI
VYkpainu mpo KpI/IMiHaJ'[BHy BiJIMOBIAANLHICTh: CUCTEMHO -TIPAaBOBHUW aHai3 BHECEHUX 3MiH 1 JIOTIOBHEHb.
Topisusanvro-ananimuune npaeo. 2019. C. 283
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victim to obtain consent for his exploitation. Regardless of the methods of
recruitment, transfer, concealment, transfer or receipt, criminal liability is
always occurs if such actions were towards a minor or under age child.

Forced marriage is already provided in the list of person exploitation
types and covered by the concept “customs similar to slavery”. Its
definition is provided in accordance with Article 1 of the Supplementary
Convention on the Abolition of Slavery, the Slave Trade and Institutions
and Customs Similar to Slavery dated 07.09.1956. Forced marriage takes
place if: 1) a woman is promised to marry or is being married, without her
right to refuse, by her parents, guardian, family or any person or group of
persons for a money reward or exchange for a product; 2) the woman’s
husband, his family or his clan transfer woman to another person for a fee
or otherwise; or 3) a woman after the death of her husband is inherited by
another person®®. Therefore, in our opinion, it is unacceptable to put an
equal sign between “exploitation” and “marriage” even forced. Person
exploitation is primarily the use of a human resource. Forced marriage
means the absence of mutual consent between persons, but not the
possible further exploitation of human. As a result, it is extremely difficult
to prove that person was moving abroad for forced marriage for the
purpose of exploitation. Slavery-like customs associated with transfer of a
woman without her consent to marriage, are indicated in the say above
convention, it reflects the use of a person as a commaodity, and that is the
essence of the crime «Human trafficy.

The delimitation from coercion person to marriage is in Article 151-2
of the Criminal Code on the grounds of an objective and subjective
features: if the guilty person only consciously enforces the victim to enter
into the marriage, then this act is qualified in accordance to art. 151-2 of
the Criminal Code; if the victim is recruited by the guilty person for the
purpose of forced marriage or in pursuance of customs similar to slavery,
or transfers with the same purpose to another person (s), or received with
the same purpose from another person (s), the act should be qualified in
accordance to Article 149 of the Criminal Code. The simultaneous
qualification of the act on both of these articles is excluded because of the
principle non bis in idem (the principle of the inadmissibility of double
incrimination), article 61 of the Constitution of Ukraine is also provided

% TIpo ckacyBauHs paGcTBa, paGoTOPriBi Ta iHCTUTYTIB i 3BHuAiB, MOmiGHUX 3 pabcTBOM: JlomaTKOBA
Komngenttist Bix 07.09.1956. URL: https://zakon.rada.gov.ua/laws/show/995_160.
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it*®. Thus, the mentioned delimitations of the crimes provided in Articles
151-2 and 149 of the Criminal Code of Ukraine demonstrate that the main
difference is that the actions are aimed at buying and selling the victim or
as a “transfer-receipt” of the recruited person to others for forced
marriage. We consider it’s necessary to exclude from note 1 to Art. 149 of
the Criminal Code, such a form of exploitation as ‘“forced marriage”,
considering the existence of such a form of exploitation as pursuance
“customs like slavery”.

Coercion crime is considered complete from the moment of physical
or mental violence is used, and in the fifth form — from the moment of the
committing actions that characterize the inducement (the marriage does
not have to be obligatory entered into)®.

The subject of coercion to marriage is a physical, sane person who
has reached the age of 16.

The subjective feature is characterized by direct intention.
Considering that coercion and inducement by design are the formal
components of a crime, thereafter the guilty person realized social
dangerous of his actions (coercion, inducement), and wanted to commit it.

Every country established the age of marriage in law. The person
who has not reached the age of marriage is a person who has not reached
that age in accordance with the legislation of the country of her/his
citizenship®. Such interpretation causes some contradictions. First, the
state registration of marriage at the territory of Ukraine is carried out
between a man and a woman who have reached the age of marriage —
18 years (Article 22 of the Family Code). There is an exception to the
rule: at the request of a person who has reached the age of sixteen, by a
court decision, she/he may be granted the right to marry if it is determined
that this is in his/her interests. Secondly, a person under the age of 18 is
considered a child. This provision is a postulate and correspond with the
provisions of international treaties and is generally recognized in the
world. So, to determine the age of marriage in accordance with the law of

2 Hynopos O.0., Xapportok M.I. BinnoBigansHICTh 32 TOMAIIHE HACHIILCTBO 1 HACHIBCTBO 32 03HAKOIO
cTati (HayKOBO-TIpaKTHYHUI KOoMeHTap HoBes KpuMmiHanbHOro Kojekcy Ykpainn) / 3a pex. M. 1. XaBpoHioka.
K.: Baire, 2019. C.103.

% Tynopos 0.0., Xasportok M.I. BianoBizanbHicTh 3a JOMAIIHE HACHIHCTBO i HACHIBCTBO 33 O3HAKOKO
cTati (HayKOBO-TIPAKTHYHUHA KOMEHTap HOoBesl KpumiHamsHOTO KoJekcy Ykpainu) / 3a pea. M. 1. XaBpoHioka.
K.: Baite, 2019. C.102.

31 Tynopos 0.0., XaBportok M.I. BianoizanbHicTh 3a JOMAIIHE HACHIBLCTBO i HACHIBCTBO 33 O3HAKOKO
cTati (HayKOBO-TIPAKTHYHUHA KOMEHTap HoBesl KpumiHamsHOTO Konekcy Ykpainm) / 3a pea. M. 1. XaBpoHioka.
K.: Bairte, 2019. C.102.
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the country of citizenship is not advisable, as far as marriage with a child
(a person under 18 years old), regardless of citizenship, on the territory of
Ukraine is unacceptable, except a special court decision for a single
individual as an indication that marriage meets his/her interests.

Other qualifying features are given in part 2 of Article 151-2 of the
Criminal Code of Ukraine: repeated crime or committing it with
preliminary agreement of group, or committing it towards two or more
persons. These features should be determined by using a systemic
interpretation, guided by the provisions of Article 28, 32 of the Criminal
Code of Ukraine.

CONCLUSIONS

Thus, taking into account conducting research, the following main
conclusions were determined. On its preventive meaning, the criminal
prohibition of coercion to marriage is aimed at changing the social and
cultural patterns of behavior of men and women for eliminating
prejudices, customs and all other occurrences, based on the idea of
inferiority or superiority of one of the sexes or stereotyped roles of men
and women.

The wording of Article 151-2 of the Criminal Code of Ukraine which
establishing liability for coercion “to continue forced marriage, or enter
the cohabitation without marriage, or to continue such cohabitation” is
much broader than provided in the Istanbul Convention, which requires
only criminalization of “coercion an adult or a child to marriage”.

The personal freedom of a individual should be declared as the main
direct object of coercion to marriage. Guided by a definite structure of
personal freedom, we see that coercion to marriage is an interference on
the ability to act according to one’s discretion and one’s will and freedom
to dispose oneself. The person’s dignity, sexual freedom and sometimes
sexual inviolability (if the person has not reached the age of 16), bodily
and mental inviolability should be considered as a subsumer object of
coercion to marriage.

The objective features of this crime is characterized by actions in the
such forms: 1) coercion of a person to marriage; 2) coercion of a person to

%2 BucroBok I'010BHOTO HAyKOBO-E€KCIIEPTHOTO YIIPABIiHHA Ha MPOEKT 3akoHy Ykpainu «IIpo BHECEeHHS
3MiH [0 JesSKUX 3aKOHIB YKpaiHM y 3B 3Ky 3 parudikamiero Konsenmii Paan €Bpomm mpo 3amoGiranus
HACHJILCTBY CTOCOBHO JKIHOK 1 JOMalTHOMY HAaCHJIBCTBY Ta 0OpoThOy 3 IMu sBuiaMm» Bix 14.11.2016 p.
Ne 4952 http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=59648
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continue a forcibly contracted marriage; 3) coercion a person to enter into
cohabitation without marriage; 4) coercion a person to continue such
cohabitation; 5) the inducement of a person to move to the another
territory than it lives, with the purpose of marriage or cohabitation.

Coercion can be characterized as follows: 1) firstly, it is always
against the will of the victim; 2) secondly, it is the influence on the human
consciousness regarding his/her behavior, his/her doing or not doing of
particular actions; 3) thirdly, coercion (in means of physical and mental
violence) is used by the guilty person for manipulating victim and his
choice, to act on his own will. Therefore, coercion can be committed by
using violence or threatening to use it, or using blackmaill.

The inducement of a person to move to the territory of another state
than she/he lives, for the purpose of coercion a person to marriage or
coercion a person to continue forcibly entered marriage, as well as
coercion a person to enter into cohabitation without marriage or coercion
a person to continue such cohabitation, can actually be achieved through
the use of violence, the threat of violence, and using deception.

The crime is considered to have been completed from the moment of
committing actions, that is covered by the concept of “coercion of a
person” or “inducement of a person”. That is, coercion is considered to be
completed from the moment of the using physical or mental violence
(including blackmail) on the victim, regardless of its effectiveness
(regardless of whether the marriage registered or not, the person entered
into a relationship of cohabitation or not). Inducement is considered to be
completed from the moment of using violence, the threat of violence, and
using deception.

We consider it’s necessary to exclude from note 1 to Art. 149 of the
Criminal Code, such a form of exploitation as “forced marriage”,
considering the existence of such a form of exploitation as pursuance
“customs like slavery”.

The subject of coercion to marriage is a physical, sane person who
has reached the age of 16.

The subjective feature is characterized by direct intention.
Considering that coercion and inducement by design are the formal
components of a crime, thereafter the guilty person must have realized
social dangerous of his actions (coercion, inducement), and wanted to
commit it.
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The person who has not reached the age of marriage according to the
current legislation (qualifying feature), is a person who has not reached
that age 18 years and if the person lives on the territory of Ukraine (in
accordance with the legislation of Ukraine).

The legislative provision in part 4 of Art. 56 of the Family Code of
Ukraine needs changes and should be in the following wording:
“Coercion to stop the marriage relationship, coercion to preserve it,
including coercion to have sexual intercourse through physical or mental
violence, is a violation of wife’s/husband’s the right on liberty and
security of person and must have consequences defined by law”.

SUMMARY

The reasoned conclusions of scholars and practitioners on the
criminalization of “Coercion to marriage” (Article 151-2 of the Criminal
Code of Ukraine) are analyzed in the paper. The interpretation of
objective and subjective features of the crime “Coercion to marry” has
been carried out, attention has been focused on the delimitation of the
crime with the correlated crimes. The controversial provisions of the
criminal law characteristics of this crime’s formal components in the
juridical literature are determined. On the basis of a systematic
interpretation of the legislation, it was proposed perfection of the
provisions of Ukrainian criminal legislation.
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GUARANTEEING AND PROTECTING HUMAN RIGHTS
AND FREEDOMS IN UKRAINE

Fedorenko V. L.

The publication is accustomed to the actual problems of the theory
and practice of guaranteeing and protecting fundamental human rights and
freedoms in Ukraine, taking into account the positive experience of
human rights protection in the member states of the EU, USA and other
countries of the world. It is noted that today the issue of approving,
guaranteeing and protecting human rights and freedoms remains a key
paradigm of law and an indicator of the effectiveness of the rule of law in
a particular state.

For the newest Ukraine, the most dramatic have been the
consequences of the mass violation of the fundamental human right to life
and other constitutional rights (political, economic, social, cultural,
religious and information, etc.) in the annexed Autonomous Republic of
Crimea and the East of Ukraine during 2014-2019. So the UN in the
beginning of 2019 officially increased its estimate of the number of
victims of the war in the east of Ukraine to 13,000.

In this sense, the rights, freedoms and rights enshrined in the
constitutions are important for a person, a society and a state in Ukraine,
but also an effective guarantee of their implementation as implementation,
use and observance. Achieving this goal involves combining the efforts of
the state and civil society for the proper establishment, guaranteeing and
protecting human rights and citizens in accordance with international
standards in the field of human rights protection.

The article substantiates the position that the guarantees of
constitutional human rights and freedoms and the protection of
constitutional rights and freedoms are related, but not identical categories.
If the guarantees of constitutional rights and freedoms of man are, first of
all, is a system of conditions and means for the effective realization of
human rights and freedoms, then their protection is an independent form
of legal activity, the content of which is the purposeful and systemic
activity of the person, society and the state with regard to extrajudicial and

286



judicial protection and the restoration of already violated constitutional
rights and freedoms.

It is determined that under the guarantees of constitutional rights and
freedoms should be understood the system of conditions and means, legal
mechanisms for ensuring the proper realization of the rights and freedoms
of man and citizen determined by the Constitution and laws of Ukraine.
At the same time, the system of guarantees of constitutional rights and
freedoms in Ukraine is represented by general and special (legal)
guarantees.

In its turn, the general guarantees of human rights and freedoms are
determined by the level of development of the main spheres of social and
public life like political, economic, social, cultural (spiritual),
informational and ecological, etc. Special, legal guarantees of
constitutional rights and freedoms in Ukraine are represented, first of all,
by legal and regulatory (legislative) and organizational and legal
(institutional) mechanisms of realization of these rights and freedoms
interconnected among themselves. The specified general and special
guarantees do not work effectively alone without the others.

It is emphasized that the organizational and legal (institutional)
guarantees of human rights and freedoms in Ukraine are represented by
the system of the main subjects of constitutional law, which covers the
followings: (1) the people of Ukraine; (2) territorial communities;
(3) bodies of state power and bodies of local self-government, their
officials and officers; (4) political parties; (6) civil society and its
institutions; and (7) citizens of Ukraine and others. These subjects of
constitutional law are authorized in their activities to establish and
guarantee constitutional rights and freedoms everywhere.

Unlike guarantees, the protection of constitutional rights and
freedoms of a person and a citizen is an independent form of purposeful
legal activity and a process of human rights protection, which is carried
out by specially authorized subjects in judicial and extrajudicial way at the
national and international level. The main kind of protection of
constitutional rights and freedoms in Ukraine and abroad is theirs judicial
protection. According to Art. 55 of the Constitution of Ukraine judicial
protection of human and civil rights and freedoms is carried out by the
system of courts of general jurisdiction of Ukraine. The state guarantees
every person the right to appeal in court decisions, actions or inactivity of
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state authorities, local self-government bodies, officials and officers who
violate the rights and freedoms of man and citizen.

In addition to the judicial protection of constitutional rights and
freedoms, an extensive system of their extra-judicial protection is
operating in Ukraine through bodies of state power and bodies of local
self-government, their officials, as well as through civil society institutes.
Thus, according to the Basic Law, the Verkhovna Rada of Ukraine has
exclusive powers to regulate the rights and freedoms of citizens and
guarantee their implementation (Art. 92); the President of Ukraine is the
guarantor of the rights and freedoms of man and citizen (Art. 102); and
the Cabinet of Ministers of Ukraine takes measures to ensure the rights
and freedoms of man and citizen (Art.116) and involves a system of
executive bodies.

Ukraine also has a system of specially authorized state agencies to
carry out human rights activities of the subjects: the Ukrainian Parliament
Commissioner for Human Rights and the system of specialized
‘ombudsmen’ formed under the head of state and government as follows:
(1) the Authorized President of Ukraine on the rights of the child;
(2) Commissioner of the President of Ukraine of the Crimean Tatar
people; (3) Commissioner of the President of Ukraine on the rights of
people with disabilities; 4) Commissioner of the President of Ukraine of
rehabilitation of participants of the Antiterrorist Operation (ATO) who
received injuries, contusions, injuries or other illnesses during
participation in the Antiterrorist Operation; (5) Government
Commissioner for European Court of Human Rights; 6) Governmental
Commissioner for Gender Policy; (7) Governmental Commissioner for
People with Disabilities; and (8) Council of the Business Ombudsman
under the Cabinet of Ministers of Ukraine and others.

In addition to the state, the institutions of civil society play an
important role in protecting constitutional rights and freedoms. First and
foremost, domestic and international human rights organizations.

1. Constitutional Rights and Freedoms of Man
as a Universal Value that needs Effective Protection
It is generally acknowledged that human rights and freedoms are one
of the most important values for societies and states around the world. It
was these human rights and freedoms that became the main motto of the
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first revolution in the end of 18th-19th centuries and after their victory
became the heart of the White and the declarations of human rights,
constitutions and constitutional acts initially states of Europe and
America, Japan, and in the future and other parts of the world".

Most of the founders of classical American and European
constitutionalism drew attention to the significant impact of human rights
and freedoms on the law as a whole. So, the famous American thinker
A. de Tocqueville wrote about human rights the following:

‘The noblest notion of virtue is the concept of rights. Suffice it to say,
both of these concepts are interconnected: rights are nothing but virtues
transposed into political life*?.

Today, like two or three centuries ago, the issue of the establishment,
guaranteeing and protecting human rights and freedoms remains a key
paradigm of law and an indicator of the effectiveness of the rule of law in
a particular state. It is obvious that not only the scope of the rights and
freedoms enshrined in the constitutions is important to man, society and
state, but the reality of their implementation: implementation, use and
observance. In this sense, the Charter of Fundamental Rights of the
European Union (2000) in its Preamble consolidated the following
relevant provisions:

‘The European Union promotes the preservation and development of
common values while respecting the diversity of cultures and traditions of
the peoples of Europe... it seeks to promote balanced and steady
development and ensures the free movement of persons, goods, services
and capital, as well as freedom of establishment of business entities. To
this end, it should be by giving them the Charter greater certainty,
strengthening the protection of fundamental rights, taking into account
the evolution of society, social progress, the development of science and
technology’®.

Thus, the Charter of Fundamental Rights of the European Union
emphasizes the need, on the one hand, to strengthen the normative
definition of human rights and freedoms, on the other hand, to strengthen
mechanisms for the protection of these rights and freedoms, taking into
account the achievements of social progress, and science and technology.

! ®enopenko B.JI. Korcruryuionanism i pesomtonii / B.JI. ®enopenko // IIpaBo Ykpaimm. — 2018. —
Ne 4. -C. 73.

% Toxsinb A. 1e. IIpo nemoxkparito B AMepurii. Y aBox Tomax / A. ne TokBiib ; mep. 3 ¢p. I'. dinimayka ta
M. Mockanenka : nepeam. A. Xapaena. — K. : Bua. aim «Bcecity, 1999. — C. 198.

3 XapTtust ocHOBHBIX mpaB Empomeiickoro Coroza. [Enextponnuit pecypc]. — Pexum poctymy :
http: zakon5.rada.gov.ua/laws/show/994 524 — na3Ba 3 ekpaHa.
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This will allow you to focus the efforts of the societies and member states
of the EU and other European states to protect primarily fundamental
human rights and freedoms and to abandon irrational ‘competitions’ for
the formal expansion of the nomenclature and the scope of positive human
rights in the 21st century that states cannot guarantee and protect at the
present stage of their development.

Such an approach to the establishment and protection of fundamental
rights and freedoms in the EU is also relevant today. After all, the
migration crisis and the mixed consequences of the policy of
multiculturalism in the last 10 years in the European Union have
aggravated the problem of the ability of states to effectively ensure the
rights of people to a decent material standard of living, work and leisure,
social protection and a number of others.

It is obvious that the approval and implementation of constitutional
rights and freedoms in the 21st century depends on the perfection of the
general social and legal mechanisms of their guarantee and protection.
The relevant issues, given the 2014 Independence Revolution and its
subsequent annexation of the Crimea and the fighting in the East of
Ukraine in 2014-2019, today are relevant for our state. After all, ensuring
the realization, guaranteeing and protecting human rights and freedoms
for the relevant tasks is not only an important but also a complex task for
the state, civil society and human rights activists, including international
profile organizations.

Thus, one of the fundamental values of the Revolution of Dignity,
from which its name derives, has become dignity, which is recognized as
the core of the system of human rights and freedoms in all democratic
states. Fixed in Art. 1 of the Universal Declaration of Human Rights
(1948), the provision that stipulates the following: ‘All men are born free
and equal in their dignity and rights’* according to S. Holovatyi,
confirmed the ‘concept of humanity as a synthesis of ideas and values that
are direct sprouts of the great ideas of the age of Enlightenment and the
famous practical achievements of the American and French Revolutions’®.

Violations of human dignity have become the prerequisite for many
revolutions in the world, beginning with the Glory Revolution in 1688 in
England and before the revolutions of the 21st century, including the
Revolution of Dignity. As you know, on November 30, 2013, during the

* 3aranpHa JIeKJIapaiisi pas JIIOJIMHYU : PUHHATA Ta TMPOTOJIONIeHa pe3oonieto ['enepanpHoi Acambmel
OOH Bin 10 rpyans 1948 poky Ne 217 A (II) // Odiuiitanii Bicauk Ykpainu. — 2008. — Ne 93. — Cr. 3103.
® Ponogaruit C. TIpo mozckki npasa. Jlexuii / C. Tomosaruii. — K. : Jlyx i mitepa, 2016. — C. 433.
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forceful dispersal of the Euro-Maidan revolution, the special forces of the
Berkut militia (Police) roughly violated the guaranteed in Art. 3 of the
Basic Law the right of protesters to dignity. Then, for the second time in
the 21st century, after the Orange Revolution, Ukrainians resorted to the
effective public defence of their human dignity and other fundamental
human rights and freedoms. However, the price of the victory of the
Revolution of Dignity was too high.

The Commissioner of the Verkhovna Rada of Ukraine for Human
Rights, in his annual report on the state of observance of human rights and
freedoms in Ukraine, noted that during the Revolution of dignity in the
period from January 1 to February 22, 2014, 105 people died in Kyiv due
to events in the Independence Square in Kyiv (of them 94 people during
clashes on Instytutska Street). The overwhelming number of fatal cases
was associated with the acquisition of firearms®.

In the future, the annexation of the Autonomous Republic of Crimea
and the temporary occupation of certain districts of Donetsk and Luhansk
Oblasts (regions), the ATO, massive forced internal migration of
Ukrainians (internally displaced persons), as well as the large-scale
military-political, socio-economic and humanitarian crisis in 2014-2019,
are made to be critical rethink existing safeguards and mechanisms for the
protection of constitutional rights and freedoms in Ukraine, which the
author has already written earlier’.

But the most severe have been the consequences of mass violations
of the fundamental human right to life in the East of Ukraine during 2014-
2019. So the UN in the beginning of 2019 officially increased its estimate
of the number of victims of the war in the East of Ukraine to 13,000. Of
these, a quarter is civilians, and more than 30,000 are injured. This figure
also includes 298 Boeing passengers on the MH17 Flight of the Malaysia
Airlines, which was shot down on July 17, 2014 in the sky over the
Donbas on the way from Amsterdam to Kuala Lumpur. This was reported

® I1{opiuna xomoBiae YoBHOBaxeHOro BepxoBHOi Paju YKpaiHu 3 Mpas JIOXMHM PO CTAH J0/eP/KaHHS
Ta 3aXUCTY TpaB 1 cBOOO JroiuHM i TpoMaasanHa B Ykpaini. — K., 2015. — C. 9-13.

" ®enopenxo B.JI. Koncruryniiine npaBo Ykpainu : miapyusux ; lo 20-0i piunumi Korcrurymii Vipainu
Ta 25-01 piunnni HezanexxHocTi Ykpainu / B.JL. ®@enopenxo. — K. : Bug-Bo «Jlipay, 2016. — C. 258; Fedorenko
W. Efektywnos$¢ ochrony praw i wolnosci czilowieka w Ukrainie: historia, wspotczesnos¢, perspektywy /
W. Fedorenko // Uniwersalny i regionalny wymiar ochrony praw czlowieka. Nowe wyzwania — nowe
rozwigzania. — T. 3. — Warszawa: Wydawnictwo Sejmowe, 2014. — S. 803-806.; Fedorenko W. Problem
ochrony praw czlowieka w warunkach rewolucji oraz konfliktéw wojennych / W. Fedorenko // Ochrona praw
cztowieka w wymiarze uniwersalnym. Akcjologia — instytucje — nowe wyzwania — praktyka. Red. naukowa
J. Jaskiernia, K. Sprzyszak. — Torun: Wydawnictwo Adam Marszatek, 2017. — S. 73-79
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by the Office of the United Nations High Commissioner for Human
Rights in a document dated February 25, 2019°.

However, violation of the right to life, human dignity and other
personal rights and freedoms of people in Crimea and East of Ukraine in
2014-2019 does not exclude violations of other political, economic,
social, cultural, and information rights and freedoms. For several years in
a row, in the annual report of the Ukrainian Parliament Commissioner
(Ombudsperson) for Human Rights on the state of observance and
protection of human and civil rights and freedoms in Ukraine, the first
and, accordingly, the priority section is the section on the observance of
the rights and freedoms of internally displaced persons and persons living
in the temporarily occupied territory. First of all, this report refers to the
right to receive payments and benefits guaranteed by the state, property
rights and legal personality, suffrage, right to freedom of movement, and
access to education, etc.’

In connection with the situation described in the field of fundamental
human rights and freedoms in Ukraine, the issue of guaranteeing and
protecting constitutional rights and freedoms in Ukraine becomes of
paramount importance for constitutional doctrine, law-making and law-
enforcement practice. Obviously, under Ukraine cannot abandon its
international obligations in the field of human rights and freedoms and
unilaterally reduce the range of guaranteed human rights and freedoms
under any circumstances. Consequently, the only constructive way to
resolve this problem is to strengthen safeguards and to improve
mechanisms for the protection of constitutional rights and freedoms,
taking into account the positive experience of the states of Europe
(Poland, Romania, Croatia and Montenegro, etc.) who survived the
revolution and military conflicts.

The theoretical and methodological foundations of guaranteeing and
protecting constitutional rights and freedoms demand for their rethinking.
Most Ukrainian lawyers believe that an important element of the
constitutional and legal status of a person and a citizen is the guarantees of
these rights and freedoms™, or their provision™ or protection as a ‘concept

8 13 tucsu: odimiitai mani OOH moxo 3arn6mux y Biitni Ha Jlon6aci / Pamio CoGoma. [EnekTpoHHHMIA
pecypc]. — Pexxum noctymy : https://www.radiosvoboda.org/a/29792144.html — Ha3Ba 3 ekpany.
[opiuna nomoBine YnoBHOBaXkeHOTO BepxoBHoi Pann Ykpainu 3 mpaB JIF0 IMHH PO CTaH IOEPKAHHS
Ta 3aXUCTY MpaB i CBOOOJ JIIOAWHU 1 TpoMazsanHa B YKpaini. — K. : Bun.— nomirpad. nentp «KuiBChk. yH-T»,
2018. - C. 10-26.
19 3apoporuenko T. M. KOHCTHTYLiiHO-TIpaBOBi rapaHTii mpaB i cBOGOJ JIOAMHH i IPOMajsSHHHA B
VYxpaini: ABToped. auc. ... kaHa. ropua. Hayk. — K., 2002. — 19 c.
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of human rights™ and offer their own scientific approaches to their

definition. The most traditional, though not exhaustive, for the science of
constitutional law, remains the category of ‘guarantees of constitutional
rights and freedoms’ for today.

The guarantees of constitutional human rights and freedoms and the
protection of constitutional rights and freedoms are related, but not
identical categories. If the guarantees of constitutional rights and
freedoms of man are, first of all, is a system of conditions and means for
the effective realization of human rights and freedoms, then their
protection is an independent form of legal activity, the content of which is
the purposeful and systemic activity of the person, society and the state
with regard to extrajudicial and judicial protection and the restoration of
already violated constitutional rights and freedoms. That is, the guarantees
of human rights and freedoms are the conditions for their approval and
implementation, and protection is the activity to restore these rights and
freedoms.

At the same time, guaranteeing and protecting human rights and
freedoms are complementary phenomena. Consider them as mutually
determined phenomena of constitutional and legal being.

2. Guarantees of Constitutional Rights and Freedoms in Ukraine:
Concept, Content and System
It is determined that under the guarantees of constitutional rights and
freedoms should be understood the system of conditions and means, legal
mechanisms for ensuring the proper realization of the rights and freedoms
of man and citizen determined by the Constitution and laws of Ukraine.
At the same time, the system of guarantees of constitutional rights
and freedoms in Ukraine is represented by general and special (legal)
guarantees. In its turn, the general guarantees of human rights and
freedoms are determined by the level of development of the main spheres
of social and public life like political, economic, social, cultural
(spiritual), and informational and ecological, etc.*®
Political guarantees of constitutional rights and freedoms include,
first and foremost, such major political institutions as the Institute of

" Mymkina O. B. KoHCTHTYiHHHMIT MexaHi3M 3a6e31eueH s NpaB JTIOAMHN | TPOMaJsSHHHA B YKpaiHi:
npoGyieMu Teopii 1 mpakTuku: ABTOped. IuC. ... TOK. opui. Hayk. — X., 2008. — 48 c.

2 Kopuienko I1.C. KoHCTHTYIiiiHi OCHOBHM TNpaBO3AaXMCHOI mismbHOCTI B VYkpaimi : Momorpad. /
I1.C. Kopuienko. — K. : Bugasuuirrso Jlipa-K, 2018. — 360.

B ®emopenxo B.JI. Koncrurywuiitne mpaso Vkpaimm : migpyasuk ; Jlo 20-oi piunmmi Komcrurymii
VYxpainu Ta 25-01 piuanni HezanexxHocti Ykpainu / B.JI. ®denopenxo. — K. : Bun-Bo «Jlipa», 2016. — C. 260.
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People’s Sovereignty, forms of direct democracy, political and ideological
pluralism, and multi-party system, etc. Equally important political
guarantee of guarantees of human rights and freedoms is the development
of civil society and its institutions, the growth of ‘social capital’ and the
expansion of social human rights networks, the development of
participative democracy and the parity of civil society and state
cooperation in the human rights sphere.

Economic guarantees of constitutional rights and freedoms are
represented by property institutions, economic pluralism, freedom and
security of entrepreneurial and economic activity, etc. It is well-known
that property generates and, at the same time, guarantees the fundamental
rights and freedoms of man. It is significant that in the 19th century in the
states of Western Europe and the United States, citizens who did not have
private property and did not pay taxes were limited to individual rights.
The same development and protection by the state and society of all forms
of ownership is an important condition for the construction of a ‘society
of owners’, in which everyone understands and recognizes the limits of
their own rights and freedoms™.

Social guarantees of constitutional rights and freedoms presuppose
the existence of a developed social, but not populist and not paternalistic
state. The socially responsible state must firmly provide its citizens, all the
people who are legally in its territory with the opportunity to dignify the
results of their work, as well as enjoy social protection of the state, due to
objective circumstances as disability, retirement, temporary loss of ability
to work, forced displacement within the state, etc.

Cultural (spiritual) guarantees of constitutional rights and freedoms
are expressed in the presence of effective mechanisms for supporting the
development of national culture and national minority culture. Equally
important, the spiritual guarantee is respect for fundamental human rights
and freedoms, both to the traditional spiritual values of civil society and
every single person.

There are other types of general guarantees of constitutional rights
and freedoms of man and citizen in Ukraine. Thus, in recent years in
Ukraine, open and unbiased information on the essence and content of
such rights, forms and methods of their realization, as well as guarantees
and methods of protection, is of great importance for the consolidation of

Y ®enopenxo B.JI. Koucrurymiiine npaso VYkpainm : migpyanuk ; Jlo 20-0i piunmmi Komcrurymii
VYkpainu Ta 25-0f piunnni HezanexxHocTi Ykpainu / B.JI. ®@enopenko. — K. : Bua-Bo «Jlipa», 2016. — C. 260.
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human rights and freedoms. In this context, the National Educational
Human Rights Project of the Ministry of Justice of Ukraine deserves
attention: ‘I have a right! | know! | act! | protect! *°.

In addition, the annual reports of the Ukrainian Parliament
Commissioner for Human Rights on compliance with constitutional rights
and freedoms, as well as the results of monitoring of the state of human
rights and freedoms in Ukraine carried out by civil society institutions,
allow one to resist the ‘hybrid war’ which is a thesis about the not-soiled
mythical ‘massive violations of human rights by the state bodies in
Ukraine’ and, at the same time, to analyse the weak links of human rights
activism in Ukraine, find ways to strengthen and upgrade them.

The general guarantees of the constitutional rights and freedoms of a
person have a significant impact on their implementation, since they
confirm the readiness of man, society and state to realize the rights and
freedoms. Any, even the most perfect legal mechanism for the
implementation of constitutional rights and freedoms is powerless,
provided the low level of political and socio-economic development of
civil society and the state, the absence of established traditions of legal
culture, and intolerance to corruption, etc.

At the same time, general guarantees cannot replace or replace the
conditions created by law for optimal realization of human rights and
freedoms. After all, it is the Constitution and laws of Ukraine that give us
the most complete, though not exhaustive, idea of the content and scope
of human rights and freedoms, mechanisms and procedures for their
implementation and protection, as well as determine the system of entities
authorized to ensure their approval and guarantee: from the state to such
reputable international organizations as the United Nations (UN).

Special, legal guarantees of constitutional rights and freedoms in
Ukraine are represented, first of all, by legal and regulatory (legislative)
and organizational and legal (institutional) mechanisms of realization of
these rights and freedoms interconnected among themselves.

Legal and regulatory guarantees of the basic rights and freedoms of
man and citizen are represented by a system of norms of constitutional
law, which establish and fix the basic rights and freedoms, define the
principles, forms, methods, mechanisms and procedures for their
Implementation. These guarantees are objectively reflected in the system

>« maro mpaBo!» / odiuiitauii Be6-caiit Minictepersa roctumii Yipainu. [Enexrponnnii pecypc]. —

Pexxum noctymy : https:/pravo.minjust.gov.ua/ua — Ha3Ba 3 eKpaHy.
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of current legislation of Ukraine in the field of human and civil rights and
freedoms, namely, in the Constitution of Ukraine, the laws of Ukraine,
and other acts of the current legislation™.

Thus, the Constitution of Ukraine establishes general principles of
legal and regulatory guarantees. In particular, Art. 57 of the Basic Law
determines that laws and other legal and regulatory acts defining the rights
of citizens must be brought to the attention of the population in
accordance with the procedure established by law. Otherwise, such legal
and regulatory acts are not valid’.

At the same time, the constitutional rights and freedoms of man and
citizen, according to Art. 64 of the Basic Law, stipulated by Articles 24,
25, 27, 28, 29, 40, 47, 51, 52, 55, 56, 57, 58, 59, 60, 61, 62 and 63, may
not be restricted except in cases where stipulated by the Constitution of
Ukraine'®. Separate restrictions of rights and freedoms, indicating the
validity of these restrictions, may be established solely in conditions of
martial law or state of emergency. At the same time, Ukraine remains a
state that, even under conditions of aggression 2014-2019, ensures the
realization of the overwhelming majority of constitutional rights and
freedoms, even those whose restrictions are allowed by the Constitution of
Ukraine.

Despite the fact that the norms of the Constitution of Ukraine are
rules of direct action, and the rights and freedoms of people, which are
enshrined in the Basic Law, can be appealed in courts, the legislator in
paragraph 1 of part one of Art. 92 of the Constitution of Ukraine has
determined that human rights and freedoms and their guarantees are
determined exclusively by the laws of Ukraine'®. At the same time, a
significant number of human and civil rights and freedoms have not
received their development in special laws (the right to peaceful
assembly), some laws that regulate the exercise of constitutional rights of
citizens have ceased to exist for the 23 years since the adoption of the
Constitution of Ukraine. For example, the legislation on all-Ukrainian and
local referenda.

° ®enopenxo B.JI. Koucruryuiitne mpaBo Vkpaimum : migpyunuk ; Jlo 20-0i piummmi Komcruryuii
VYkpainu Ta 25-0f piununi HezanexxHocTi Ykpainu / B.JI. ®enopenko. — K. : Bua-Bo «Jlipa», 2016. — C. 261.

Y Koncrurymist Vipaiuu : npuiinsTa Ha 1msiii cecii Bepxosroi Pagn Vipainu 28 uepsrs 1996 poky /
Bigomocti BepxoBHoi Pagu Ykpainu. — 1996. — Ne 30. — Cr. 141.

'8 Koncrurymiss Vipaiuu : npuiinsta Ha 1msmiii cecii Bepxosroi Pagn Vipainu 28 uepsrs 1996 poky /
Bigomocti BepxoBHoi Pagu Ykpainu. — 1996. — Ne 30. — Cr. 141.

¥ Komcrurymiss Vrpainu : npuiinsta Ha 1m°smiii cecii Bepxosroi Pagn Vipainu 28 uepsrs 1996 poky /
Bimomocti Bepxornoi Panu Ykpainu. — 1996. — Ne 30. — Cr. 141.
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Prior to World War 11, the protection of human rights and freedoms
was seen primarily as a matter of domestic national policy. However,
already the preamble to the UN Charter of 1945 has shown the joint
determination of the signatory states ‘... to reaffirm faith in fundamental
human rights, the dignity and value of the human person ..."%.

Since then, in addition to the acts of the current legislation,
international convention mechanisms play an exceptionally important role
in guaranteeing fundamental human rights and freedoms. Such guarantees
today are represented by a system of international treaties, agreements and
framework conventions in the field of the establishment and protection of
fundamental human and civil rights and freedoms. The main universal
international acts in this area include the Universal Declaration of Human
Rights of 1948, the Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950, the International Covenant on Civil and
Political Rights of 1966, the International Covenant on Economic, Social
and Cultural Rights of 1966, the International Convention on the
Elimination of All Forms of Discrimination against Women of 1979, the
UN Convention on the Rights of the Child of 1989, the Paris Climatic
Agreement, adopted December 12, 2015, replacing the Kyoto Protocol,
ratified by Ukraine in June 2016, etc.** 2 23 24 2> 20 27

0 Crarrs 8 KOHBEHIIT PO 3aXKCT [PaB JIOMHH i OCHOBOIOJNOXKHHX CBOGO: CTAHAAPTH 3aCTOCYBAHHS
npu 3aiiicHeHHi mpaBocynns / H. Axtupceka, B. ®@inatos, T. ®yeit, X. Xemobax. — K. : Ictuna, 2011. — C. 8.

2 KoHBeHIis mpo 3axucT mpaB JIOAWHA 1 OCHOBOIMOJOXHHX cBoOonm Bim 4 mmcrtomama 1950 poky :
parudikoBaHa 3akoHoM Ykpaiaw Bix 17 mumasa 1997 poky Ne 475/97-BP pazom 3 mepmiM IpOTOKOJIOM Ta
npotokonamu Ne 2, 4, 7 ta 11 // Binomocrti BepxoBHoi Pagu Ykpainu. — 1997. — Ne 40. — Cr. 263.

%2 MixHapO/IHHii MTAKT PO FPOMAIHCHKI 1 moTiTHaHi npaBa Bix 16 rpymas 1966 poxy : parndikoBanmii
VYxazom IIpesunii Bepxosuoi Pagu YPCP Bix 19 rpyans 1973 poky Ne 2148-VIII (3 aBoma (aKynbTaTHBHUMHU
mpoTokoiamMu) // MexayHapoJHble akThl O TpaBax ueioBeka. COopHUK JokymeHToB. — M. : HOPMA-
NH®PA-M, 1998. — C. 53-76.

2 MiKHapOAHUN MaKT MPO EKOHOMIYHI, COIliaibHI 1 KyJbTypHI mpaBa Bim 16 rpymas 1966 poky :
parudikoBanuii Ykazom Ilpesunii Bepxosuoi Pagm YPCP Bing 19 rpyans 1973 poky Ne 2148-VIII //
MexayHapoHBIe akThl O TpaBax denoBeka. COopHHMK nokymeHTOB. — M. : HOPMA-NH®PA-M, 1998. —
C. 44-52.

# MixHapojiHa KOHBEHIIisl PO JIKBIZAIIif0 ycix GopM pacoBoi auckpuMiHartii Bix 7 Gepesns 1966 poky :
parudikoBana [Ipesunieto Bepxoroi Pagu Ykpaiacekoi PCP 21 ciunst 1969 poky // MexxayHapoIHEIE aKTHI O
npaBax yenoBeka. COopHUK 1okymMeHTOB. — M. : HOPMA-MUH®PA-M, 1998. — C. 138-148.

% KoHBeHIlis 1o JKBifaIiio Beix GopM auckpuminaii siHok Bix 18 rpymus 1979 poky : patudikopana
YPCP 24 rpynus 1980 poky (i3 3actepekeHHsM) // MexIyHapoaHbIe aKThl O mpaBax denoBeka. COOpHHUK
JToKyMeHTOB. — M. : HOPMA-NH®PA-M, 1998. — C. 266-280.

% Kompenmis nmpo mpasa jutuad : 20 sjucromaza 1989 poky (pemakiis 3i 3MiHAME, CXBaJeHHMH
pesomoriiero  50/155 T'enepanmsroi Acam6rmei OOH Bim 21 rpymus 1995 poky) // 3iOpaHHS YHHHHX
MDKHapoaHuX aoroBopiB Ykpainu. — 1990. — Ne 1. — Cr. 205.

*" MMapmxkcpka KimiMaTHIHa yroaa, npuitasTa 12 rpyaas 2015 p. // Binomocti Bepxosroi Pau Vkpaimm. —
2016. — Ne 35. — Cr. 595.
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Regional conventions have a significant influence on the
development of human rights and freedoms. For example, for Ukraine and
EU member states of the EU, such a convention is today the Charter of
Fundamental Rights of the European Union of 2000%. In the context of
Ukraine’s implementation of the Association Agreement with the EU,
enacted in 2016, this international human rights document will be
projected to form the senses and trends of guaranteeing and protecting
human rights and freedoms in Ukraine.

Organizational and legal (institutional) guarantees of human rights
and freedoms are represented by the system of the main subjects of
constitutional law, which covers: (1) the people of Ukraine; (2) territorial
communities; (3) bodies of state power and bodies of local self-
government, their officials and officers; (4) political parties; (6) civil
society and its institutions; and (7) citizens of Ukraine and others®. The
subjects of constitutional law mentioned above are authorized in their
statutory activities (except for people and territorial communities) to
establish and guarantee constitutional rights and freedoms everywhere.

Among the mentioned subjects of guaranteeing constitutional rights
and freedoms in Ukraine, civil society and its institutions are becoming
more and more important. First of all, it’s about human rights
organizations.

In turn, part 2 of Art. 57 of the Constitution of Ukraine stipulates:

‘Laws and other normative legal acts defining the rights and
freedoms of citizens must be brought to the jurisdiction of the population
in accordance with the procedure established by law’*.

Obviously, the subjects that prove to people their rights and
freedoms, and such mechanisms and methods of their implementation are,
first of all, public authorities and local self-government bodies, and their
officials. At the same time, civil society institutions are such entities. First
of all, there are human rights NGOs.

The substantiated system of guarantees of constitutional rights and
freedoms in Ukraine is not flawless. This was also due to numerous
violations of human rights and freedoms during the Revolution of Dignity
and the conduct of the ATO (now the Joint Forces Operation (JFO)) in

%8 Xaprus ocHoBHBIX npaB Esporeiickoro Corosa. [Emxexrponnnii pecype]. — Pexum mocrymy : http:
zakon5.rada.gov.ua/laws/show/994 524 — na3Ba 3 ekpaHna.

» ®enopenxo B.JI. Komcrurymiiine npaso VYkpainm : migpyanuk ; Jlo 20-0i piunmmi Komcrurymii
VYxpainu Ta 25-0i piganni HesanexxHocti Ykpainu / B.JI. ®enopenxo. — K. : Bua-so «Jlipay, 2016. — C. 262.

% Komncrurymist Vkpaiuu : npuiinsTa Ha 11°sTiii cecii Bepxosroi Pagn Vipainu 28 uepsrs 1996 poky /
Bimomocti Bepxosnoi Pann Ykpaiau. — 1996. — Ne 30. — Cr. 141.
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2014-2019. But, in peacetime, such delusions are no exception for
Ukraine. This, in particular, is evidenced by the steady and stable stay of
Ukraine in the last 10-15 years in the first 5 States of the Council of
Europe in terms of the number of citizens’ complaints to the European
Court of Human Rights.

Therefore, guarantees of constitutional rights and freedoms in
Ukraine, as in most countries of the world, are combined with
mechanisms for their protection and renewal. For Ukraine, issues of
human rights protection remain relevant.

3. Protection of Constitutional Rights and Freedoms in Ukraine:
Judicial and Extrajudicial Mechanisms

Protection of constitutional rights and freedoms of a person and a
citizen is an independent form of purposeful legal activity and a process
of human rights protection, which is carried out by specially authorized
subjescits in court and extrajudicial mode at the national and international
level™.

The main kind of protection of constitutional rights and freedoms in
the world is theirs judicial protection. According to Art. 55 of the
Constitution of Ukraine judicial protection of human and civil rights and
freedoms is carried out by the system of courts of general jurisdiction of
Ukraine. The state guarantees every person the right to appeal in court
decisions, actions or inactivity of state authorities, local self-government
bodies, officials and officers who violate the rights and freedoms of man
and citizen.

In the case of the use of all domestic remedies for his rights and
freedoms, a person may apply to international judicial authorities, for
example, to the European Court of Human Rights (ECHR). As already
noted Ukraine retains dubious leadership in Europe over claims and lost
cases in the ECHR.

Judicial reform, initiated with the adoption by the Verkhovna Rada of
Ukraine on June 2, 2016 of the Law of Ukraine ,,On Amendments to the
Constitution of Ukraine (on Judicial Proceedings) ”, changed not only the
system of courts of general jurisdiction, but also the constitutional and
legal status of the advocacy. Today, part two of Art. 131-2 of the Basic
Law guarantees the independence of lawyers, and part four of the same

1 ®enopenxo B.JI. Komcrurymiiine npaBo Ykpainm : mizpyunnk ; Jlo 20-0i piunmmi Komcrmryuii
VYxpainu Ta 25-01 piuanni HezanexxHocti Ykpainu / B.JI. ®denopenko. — K. : Bun-Bo «Jlipa», 2016. — C. 263.
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article establishes that ‘the lawyer exclusively represents the other person
in court, as well as protection from criminal charges’*.

The strengthening of the powers of the Institute of Advocacy in
Ukraine in 2016-2019 as a whole contributed to improving the mechanism
for the protection of constitutional rights and freedoms. At the same time,
this constitutional narrative and its reflection in the current Law of
Ukraine "On Advocacy and Advocacy"*® gave rise to the phenomenon of
the ‘lawyer’s monopoly’ in Ukraine, when the representation of physical
and legal in courts became exclusive competence of lawyers and, in
essence, limited the guaranteed in Art. 55 of the Constitution of Ukraine
the right to judicial protection of a person’s rights.

The practice of enforcement of judgments in the human rights sphere,
which has been repeatedly emphasized in the decisions of the European
Court of Human Rights on claims of citizens of Ukraine, continues to be
ambiguous. So, at one time, the decision of the European Court of Human
Rights on the Yurii Mykholaiovych Ivanov vs. Ukraine Case, the system
of execution by the Ukrainian state of judgments in the field of human
rights was extremely negative. In response to this decision, the Ministry of
Justice developed a bill, and the Verkhovna Rada of Ukraine adopted the
Law of Ukraine "On State Guarantees for the Implementation of Court
Decisions", which came into force on January 1, 2013

The provisions of the Law of Ukraine ,, On State Guarantees for
Enforcement of Court Decisions” break the pre-established practice in
which the decision of the courts, primarily on the collection of funds, was
often carried out with considerable delay due to the lack of a legal
mechanism for the compulsory collection of funds from the state, its
organs, enterprises, institutions and organizations. Now the article. 2 of
this Law stipulates that the Ukrainian state guarantees execution of a court
decision on collection of funds and an obligation to perform certain
actions concerning property, the debtor of which is: a state body; state
enterprise, institution, organization; legal entity, the forced realization of
which property is prohibited in accordance with the law.

% TIpo Brecenns 3min 10 Komcrutynii Vkpaimu (oo mpaBocyaus) : 3akoH YKpaiHH Bix 2 depBHS
2016 p. // Tonoc Yxpaiau. — 2016. — Ne 118 (Bix 29.06.2016).

* Tpo amBokaTypy Ta aJBOKATCHKY MisuIbHICTH : 3akoH Ykpaimu Big 5 mumms 2012 p. // Bizomocri
BepxoBHoi Pagu Ykpainu. — 2014, — Ne 50-51. — Cr. 2057.

% TIpo rapantii mepXaBy IIOJO0 BUKOHAHHS pilleHb Cyxy: 3akoH Ykpaiuu Bix 5 wepsms 2012 p. //
Odiuiiinnit BicHuk Ykpainu. — 2012, — Ne. 49. — Cr. 1919.
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In addition to the judicial protection of constitutional rights and
freedoms, an extensive system of their extra-judicial protection is
operating in Ukraine through bodies of state power and bodies of local
self-government, their officials, as well as through civil society institutes.
Thus, according to the Basic Law, the Verkhovna Rada of Ukraine has
exclusive powers to regulate the rights and freedoms of citizens and
guarantee their implementation (Art. 92); The President of Ukraine is the
guarantor of the rights and freedoms of man and citizen (Art. 102); The
Cabinet of Ministers of Ukraine takes measures to ensure the rights and
freedoms of man and citizen (Art. 116) and involves a system of executive
bodies® *°.

The protection of human rights and freedoms is also determined by
the priority tasks of law-enforcement bodies in Ukraine. Thus, item 2 of
the first part of Art. 2 of the Law of Ukraine "On National Police™ defines
the main task of the National Police is ‘the protection of human rights and
freedoms’®’. Similar provisions are found in most provisions of the
ministries and other central executive bodies. Protection of human rights
and freedoms also serves as a priority both in the activities of local self-
government bodies and their officials.

In Ukraine, there is also a system of specially authorized state
agencies for the implementation of human rights activities of entities. In
addition to the institution of the Ombudsperson of the Verkhovna Rada of
Ukraine on Human Rights, the procedure of which is determined by the
Law ,,On the Commissioner of the Verkhovna Rada of Ukraine on Human
Rights” dated December 23, 1997, the system of specialized
‘ombudsmen’ established under the head of state and government is also
in force:®

e Commissioner of the President of Ukraine on the rights of the
child:;

e Commissioner of the President of Ukraine on affairs of the
Crimean Tatar people;

% Komcruryuis Ykpainu : npuiiHaTa Ha m’siii cecii BepxosHoi Pagu Yipainu 28 uepsus 1996 poxy //
Binomocti BepxoBHoi Pagu Ykpainu. — 1996. — Ne 30. — Cr. 141.

% Kopuienko I1.C. KOHCTHTYMiliHi OCHOBH NpaBO3aXMCHOI mismbHOCTI B VYkpaimi : Momorpad. /
I1.C. Kopsienko. — K. : BumaBaunrso Jlipa-K, 2018. — C. 303.

¥ TIpo Hartionaneuy mominiio : 3akon Ykpainn Bix 2 mumust 2015 p. // Bizomocti Bepxosroi Pan
VYxpainu. — 2015. — Ne 40-41. — Cr. 379.

% IIpo YmoBHoBaxxenoro Bepxosuoi Pagu Ykpainu 3 npas mroguany» Bif 23 rpyaas 1997 p. // Bimomocri
BepxosHoi Pamu Ykpaiau. — 1998. — Ne 20. — Cr. 99.
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e Commissioner of the President of Ukraine on the rights of people
with disabilities;

e Commissioner of the President of Ukraine on rehabilitation of
participants of the antiterrorist operation who has been injured, contused,
injured or other illnesses during participation in the antiterrorist operation;

e Government Commissioner for European Court of Human Rights;

e Governmental Commissioner for Gender Policy;

e Governmental Commissioner for People with Disabilities; and

e Council of the Business Ombudsman under the Cabinet of
Ministers of Ukraine, and others.

The strengthening of the ombudsman system in Ukraine by the
presidential and governmental authorities is, on the one hand, a positive
step towards the specialization of human rights protection, and on the
other, it creates competition for competences and leads to the dispersal of
the forces and resources of these human rights activists.

In addition to the state, the institutions of civil society play an
Important role in protecting constitutional rights and freedoms. In
particular, such human rights organizations as: the Ukrainian Human
Rights Union, the Kharkiv Human Rights Protection Group, the Donetsk
Memorial, the Coalition Against Discrimination in Ukraine, LA
STRADA-UKRAINE International Women’s Rights Centre, the Coalition
for the Rights of the Child, the Centre for Civil Liberties, THE
REGIONAL CENTER FOR HUMAN RIGHTS Civil Society, THE
RIGHT TO PROTECTION All-Ukrainian Charitable Foundation and
others. These civil society institutions not only protect the rights to
freedom of their members and third parties, but also carry out independent
monitoring of human rights and freedoms, develop proposals to improve
the law-making and law-enforcement aspects of human rights activities in
Ukraine.

The authors of the Civil Society in Ukraine: Current State,
Challenges, Strategy for Modernization monograph (2018) write that
public human rights organizations are also acting through:

...representing the interests of citizens in state authorities, exercising
control over their activities, organizing the participation of citizens in
solving public affairs and ensuring the transparency of these processes,
promoting the establishment of social harmony through constructive
dialogue with authorities, representatives of various political forces,
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national groups; documentation of violations; finding remedies for
victims of such violations by providing legal, psychological, medical or
other support; the fight against impunity is a phenomenon that is a
breeding ground for the systematic violation of human rights and
fundamental freedoms; participation in authorized and unauthorized
protest actions; and the promotion of human rights and the dissemination
of information on human rights defenders at the national, regional and
international levels’*®. This quotation emphasizes the diversity of methods
and forms of human rights protection in Ukraine and the world as a
whole.

In case when national extrajudicial remedies for human rights have
been exhausted, a person has the right guaranteed by the Constitution of
Ukraine to appeal to international human rights organizations (Art. 55)*.
So, today, there are the following international human rights
organizations: the European Commission on Human Rights, the
International Committee for the Defence of Human Rights, Amnesty
International, Freedom House, Health Right International and others that
effectively operate in Ukraine. They not only react to concrete facts of a
resonance violation of human rights, but also carry out systematic
monitoring of the effectiveness of human rights activities in different
countries of the world.,

So, Freedom House has published an annual report, Freedom in the
World, on the degree of democratic freedoms in countries and disputed
territories around the world, since 1972 (in book form in 1978). This
report assesses the current state of civil and political rights on a scale from
1 (the most free) to 7 (the least free). These reports are often used by
academics and experts to develop new human rights strategies.

CONCLUSIONS

The generalizations, provisions and conclusions of guaranteeing and
protecting human rights and freedoms as a condition of the development
of a state governed by a rule of law and a democratic society in the
present study will be incomplete without a problem of proper scientific

¥ I'pomansnCchKe CycrinbeTBO B YKpaiHi: CydacHuil CTaH, BHKIMKH, CTPATeris MOAepHisarii: MoHorpad.
YV 2 1./ 3a 3ar. pen. akax. HAH Ykpainu 10.C. [llemmyuyenka ta akag. HATIpH Vkpaiau O.B. Ckpunsroka. /
T. 1: 3aranbHOTEOPETHYHI Ta KOHCTHTYLIHHO-TIPaBOBi aCIEKTH PO3BUTKY T'POMAISHCHKOTO CYCIINBCTBA B
Vkpaiui. — K. : Bug-so «HOpua. mymka», 2018. — C. 353-354.

0 Koncrurymis Ykpainu : npuitasTa Ha 1’°siii cecii Bepxosroi Pagu Vipainn 28 uepsust 1996 poky //
Binomocti BepxoBnoi Panu Ykpaian. — 1996. — Ne 30. — Cr. 141.
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substantiation of human rights activities. It is obvious that the system of
guarantees and mechanisms of protection of fundamental rights and
freedoms in Ukraine and abroad, which are revealed and disclosed by us,
remain certain constitutional and legal attributes, the presence of which
does not in itself testify to the exemplary status of observance of human
rights and freedoms. The effectiveness of the relevant safeguards and
mechanisms of protection is provided through human rights activities, the
stages of which, in our opinion, are the followings: (a) affirmation;
(b) guarantee; (c) protection; and (d) renewal of constitutional rights and
freedoms.

At the same time, despite a large number of thorough works on
human rights and freedoms, the issues of human rights protection, as an
independent form of legal activity, remain poorly investigated in Ukraine.
Although, in recent years, this problem has become increasingly the
subject of attention of lawyers. For example, P. Kornienko wrote that:

‘..under the constitutional bases of human rights activities in
Ukraine should be understood first and foremost purposeful and
structured legal activity of state authorities and local self-government
bodies, their officials, as well as civil society and business institutes for
protection and restoration of human rights and freedoms approved and
guaranteed by the Constitution of Ukraine ...."*".

It is clear that the development of legal science in the field of human
rights and freedoms and their protection is now doomed to a paradigm
shift: from descriptive (narrative) (history and empirical base of the
present) and statement of attributes (the constitution and laws, the system
of bodies authorized to ensure human rights) to the justification of the
latest doctrine of human rights activities, which should be established as a
priority function of the state and society.

SUMMARY

The research is devoted to the actual problem of guaranteeing and
protecting the constitutional rights and freedoms of man and citizen in
Ukraine. The article substantiates the fact that in the 21st century, human
rights and freedoms remain the most important value, and the state’s
ability to create conditions for their effective implementation and

" Kopuienxo I1.C. KOHCTHTYIi#iHI OCHOBH MNpPaBO3aXMCHOI ismbHOCTI B Ykpaimi : Monorpad. /

I1.C. Kopuienko. — K. : Bugasauurso Jlipa-K, 2018. — C. 301.
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mechanisms of protection in case of violation indicate the maturity of not
only the state but also civil society.

It is noted that the guarantees of constitutional human rights and
freedoms and the protection of constitutional rights and freedoms are
related, but not identical categories. If the guarantees of constitutional
rights and freedoms of man are, first of all, is a system of conditions and
means for the effective realization of human rights and freedoms, then
their protection is an independent form of legal activity, the content of
which is the purposeful and systemic activity of the person, society and
the state with regard to extrajudicial and judicial protection and the
restoration of already violated constitutional rights and freedoms.

The analysis and general description of general and special legal
guarantees of human rights and freedoms, as well as the mechanism of
their judicial and extrajudicial protection are carried out. Some problems
of the theory and practice of human rights activities in Ukraine are
considered.
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COLLEGIAL PUBLIC ADMINISTRATIVE SUBJECTS
IN ADMINISTRATIVE LEGAL PROCEEDINGS
AS PARTIES TO A CASE (A PLAINTIFF, A DEFENDANT,
AND THE THIRD PERSON)

Tsvirkun Yu. I.

The law for people has been always a certain order in society® which
always required security and protection. Taking into account this law of
social reality, it is unacceptable for society to have no efficiently justified
and developed legal mechanisms to appeal against unlawful actions of a
collegial public administration subject as well as their opportunity to
appeal against offenders. However, these subjects could not be plaintiffs
or take part in administrative proceedings in any other way during both
post-soviet period of Ukrainian legal system development and before the
adoption of the Constitution of Ukraine on June 28, 1996, where Article
55 provided the right to appeal to a court against decisions, acts or
inaction of state authorities, self-government bodies, officials and officers,
and Article 124, part 2 stipulated that court jurisdiction covered all legal
relations arose in Ukraine. The period of 1997-2004 is characterized by
researchers as such period, during which it was not possible to achieve the
expected progress in the implementation of administrative reform?. Thus,
during the period from 1996 to 2005, these opportunities regarding the
collegial public administration subject were more illusory than real, and
since 2006 to the present, the participation of these subjects in cases in
administrative proceedings has been slowly tested on the basis of not yet
thoroughly comprehensible issue at the level legal doctrine. Moreover, we
should take into account that the model of administrative justice that is
typical of the Romano-Germanic legal system, implemented within the
framework of a separate organizational structure of specialized courts and
relevant procedural legislation, reveals problems of efficiency in Ukraine,
following from the evaluation of the prevailing dissatisfaction of

! JImBomm P. 3. Teopust npasa. Yueouuk M.: M3natensctBo BEK, 1994. C. 11.
2 €Bpomneiicbki OpieHTHpH aAMiHICTpaTHBHOrO ped)opMyBaHHS B YKpaiHi : MoHOrpadis / 3a 3ar. pen.
B. . bakymenka, B. M. Kusizea. K. : Bun-so HAJTY, 2005. C. 1.
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population with the activity of courts as such®, in our case, according to
the criteria for administrative court availability, the level of public trust in
the administrative court, professionalism of judges and employees in the
court apparatus®. On this background, the issue of justice of decisions in
cases involving collegial public administration subjects requires a clear
definition of key concepts and elements of status of these subjects.

The legal nature of the administrative law subject manifests itself in
its special properties. The administrative law subject is different from
other elements of the administrative law system in the fact that it is a
carrier of interrelated qualities, namely external isolation; personalization;
the will, determined in administrative legal capacity; administrative legal
regulation. The presence of such features in a particular subject allows
noting that this subject is an administrative law subject, functioning in its
system as an element and a carrier of rights and obligations. In turn,
administrative law acts as an area of potential and actual interrelations and
interaction of administrative law subjects, outside of which there is no its
subjects®. Through the application of legal tools in overcoming economic
and other social problems, they achieve the effect of realizing social
value, the power of law, and their mission to be a stabilizing factor,
ensuring, in particular: a) reliability and stability of relations;
b) correlation of regulation with subjective rights; c) strict regulation and,
at the same time, guarantee and protection of subjective rights; d) a set of
way, in our case, a collegial way of decision-making that guarantees real,
actual performance of legal obligations; e) the necessary procedure for
implementation of legal actions, procedural forms and mechanisms aimed
at the exercise of subjective rights and the achievement of truth in conflict
situations®.

As S. P. Pogrebnyak and M. I. Kozyubra have rightly emphasized,
the subject is not something amorphous, non-personal. The subjects of the
legal relations are (finally) always people who create the right to ensure
normal life and exercise it, being in different statuses: an ordinary citizen,

% Jlosipa 10 cymy Ta iMimK CymoBoi Biamd: siki BOHH choromi? / mara seepHenns 10.05.2018. URL :
https://censor.net.ua/blogs/3065355/dovra_do_sudu

* IBanuenko O. CrucTeMa KpUTEpIiB OLiHIOBAHHS eDeKTHBHOCTI AisIIHHOCTI CY/IiB ITij{ Yac HAJAHHS CYJOBHX
nocyr. [lignpueMHUNITBO, TOcTIogapcTBo i mpaBo. 2017. Ne 11. C. 224.

®> Manemik T. O. Cy6’ekTH aAMiHICTPaTHBHOTO IpaBa: MOHSTTS Ta CHCTeMa: MOHorpadis. Ipmink: Bua-Bo
Ham. yu-ty ATICY, 2013. C. 82.
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a public official, association of people or community, etc.”. And if a
person has subjective rights and obligations, even if he or she can not
perform the first or observe the latter, then the legal entity as a collective,
abstract (fictitious) subject works through its bodies, taking actions,
including unlawful ones, only through the natural persons from whom it is
composed. In this case, the morality of acts of such natural persons is
evaluated on the basis of their corporate belonging to the collective
entity®, one of the specific manifestations of management of which, along
with undivided authority, is collegiality.

The subjects of public authority namely, state power bodies, local
self-government bodies, their officials, etc. are considered the typical
subjects of relations in public law®, as well as, following Yu. L. Paneiko,
V. M. Bevzenko, G. V. Panova and others, non-state subjects with
delegated powers from public authorities, for example, a private notary,
an advocate etc.’® *. As previously emphasized, public administration in
administrative law of European countries is defined in most cases as a set
of bodies and institutions implementing public authority through the
implementation of law, by-laws and other actions in the public interest,
that is, the system of organizational and structural entities that have
acquired authority on legitimate grounds for satisfying such interests' in
the area of intensive legal regulation, that is, beyond the private law fields,
with the widespread use of dense normative means, in particular
imperative norms, which clearly and exhaustively outline the powers of
each, as well as legally effective forms of solving typical life problems
and specific legal means of the operational level™. Public legal relations
are based on subordination of subjects and express a centralized system of
regulation, where common social interest, as a rule, is a priority™.

’ 3aranpHa Teopist mpasa: miapydHuK / 3a 3ar. pex. M.I. Kosio6pu. K.: Baite, 2015. C. 228.

8 Maynez E. G. Introduccion al estudio del derecho : libro didactico. — 53 Edicién. México : Editorial
Porrua, 2002. C. 279-280.
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1949. C. 107-112.
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According to the criterion of the officials’ number, exercising
professional legal capacity, the public administration subjects are divided
into individual and collegial subjects, including in the field of public
administration. Branch legal capacity is defined by the branch of
legislation that acts in relation to the person and, this way, specifies the
range of legal relations in which a person can participate™. At the same
time, T.O. Matselik rightly emphasized that such legal capacity is a
potential ability (power) of a person to have and exercise rights and
obligations in the field of public administration (administrative legal
capacity and legal ability, respectively), but not legal capacity as such, but
its administrative-legal type within the limits of the competence specified
in law, exercised through the public authority of the subject independently
in organizational and functional terms. In this case, the collegial public
administration subjects and other collective subjects of administrative law
are characterized by the fact that their social will is different from the will
of certain persons who are members of their composition, and therefore
they can be independent carriers of rights that belong to them only as a
whole'®.

The collegium (from the Latin collegium - community, union, and
collaboration) is a group of people. Collegiality is the form (principle) of
the organizational structure of the public administration/public
administration subjects provides, first of all, that it is governed by more
than one official who jointly and within the powers generalized by the
competence defined by laws, form and approve decisions/actions
(including on the basis of the decisions approved). Such community of
acts/decisions leads to the question of a quorum which is sufficient for
legitimization of activity, as well as higher responsibility, comparing to
the sole subjects of public administration, as a consequence of the will
objectification of more than one person. This joint energy potential of the
will and responsibility guarantees the quality of legal regulation in the
form of decisions based on taking into account more/or all significant
factors, including historically and socially justified interests of people,
thus showing signs of democratic governance. At the same time, the
intensity of such legal influence and regulation becomes a derivative of

> Anexcees C.C. O6mast Teopust mpasa : yue6. 2-¢ u3i., nepepad.u gom. M. : TK Ben6u, M3x-so ITpocriekr,
2008. C. 380.
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Han. yu-ty AIICY, 2013. C. 81.
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the mass of interests having received their legal mediation, and reflects its
growth and enrichment of the structure of interests'’, in accordance with
the permanent complication of social relations.

For completeness of the described facets of “collegiality” as a quality
of the public administration subject, we take into account the
manifestations of the phenomena of individual and collective legal
consciousness and legal culture, which are revealed on the basis of legal
regularity well-defined by S. S. Alekseev, namely: the quality of social
environment, peculiarities of the “area”, its energy orientation largely
influences the construction of legal regulation, the effectiveness of
regulation systems used during legal influence, in particular the systems
of “duty - responsibility” or “rights - guarantees”. For the subjects studied
by us it is typical that the legal energy, which comes to the area of legal
reality from above, from state bodies'® is multiplied by social capital
(knowledge, abilities, skills, etc.) of not one official, but their group.

Collegial bodies in their organizational structure are such bodies that
solve complex issues of economic, socio-cultural and administrative-
political construction at the respective territory and coordinate work in
different areas™. In collegial bodies, administrative acts are usually
adopted through discussion and subsequent voting and signing by all
members of this body or only by the chairman of its meeting (hearing) and
secretary®’. The collegial structure of public administration bodies is
expressed in the fact that the body itself is a collegium or that the body is
headed by a group of persons (collegium), in particular, they have the
highest decision-making authority in its composition, a board composed
of several members of the highest units of such a body, and/or managers
of its lower levels (structural units), organized in accordance with the
principles of hierarchy and subordination®. Accordingly, collegiality as a
form of organizational structure of collegial public administration subjects
Is expressed in the presence of group/collegial management bodies.

Y laiikeros H.A. [IpaBoBoe obecrieueHne HTEpecoB JIMUHOCTH. CBepanoBck: M3n-Bo Ypai. yH-Ta, 1990.
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Collegial bodies of public authority are characterized by certain
“autonomy” of the body apparatus from collegial body members, except
its head. These bodies consist of officials who are legally recognized as
equal (Parliament, Constitutional Court, CEC, etc.) in the sense that
within these bodies there is no official subordination between the body
members and the person who heads (is the leader of) a collegial body (in
separate exceptions - for example, the government). Not all members, but
only the head of such body (and managers of existing structural units in it,
for example, parliamentary committees) has the status of a subject of
authority by exercising power management functions in relation to the
apparatus of the collegial body (or the units of its structural subdivisions).

In the collegial bodies of public authority, the relations of public
service arise provided that the body includes either public political entities
(for example, the government) or persons who are vested with the status
of civil servants (for example, the Accounting Chamber, the CEC, the
Antimonopoly Committee). This way, the members of such bodies in
internal organizational relations are the carriers of not the general legal
status of a citizen (a natural person), but of a special legal status due to the
entry into the collegial body to which the relevant persons are elected (for
example, members of parliament) or appointed (for example, members of
the High Council of Justice). At the same time, the Code of
Administrative Legal Proceedings of Ukraine on July 6, 2005
(hereinafter — CAP) ensures the possibility to appear in the administrative
court as a plaintiff on public service issues for persons with a special
status if they, as members of a collegial body, occupy state political
positions, are in state or other public service®. Collegiality for a collegial
public administration subject is an organizational legal form (principle) of
the public administration activities™. Therefore, we join the opinion that
the main difference between the structure of administrative and legal
status of individual and collective subjects of law is that the latter have
more complex legal status, associated with the peculiarities of their
formation and functioning. In particular, administrative-legal status of
collective subjects of law also includes administrative competence, that is,

%2 ABep’siHoB B. IToHATIHO-TEPMIHOTOriUHI HOBEIH KOJEKCY aAMiHICTPaTHBHOTO CyIOYMHCTBA YKpaiHu:
nuckyciitai mpobnemu. IlpaBo Ykpaiau. 2011. Ne 4. C. 32.

3 Hasutaunze U. JI. KomternaabHOCTh U €JMHOHAYAJIME B COBETCKOM IOCY/IapCTBEHHOM yIIpaBieHuu. M. :
«3Hanuey, 1974. C. 7.
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the legislatively established scope of powers of such subject®, its legal
capacity, specified in the rights and obligations that constitute a single
whole for officials of the subject of authority and show the same nature of
a common compulsory rule which must be observed®.

Thus, the substance of the collegiality phenomenon in relation to the
public administration subject is represented as a way of its activity. It acts
or avoids action through the use of a set of means, techniques and
methods that reveal the involvement of several (more than one) natural
persons in it. They prepare, discuss and take all other actions necessary
for the appearance and implementation of the decision together. The
material and legal nature of the collegial public administration subject is
determined by means of administrative law through the definition of its
features as a state and municipal subject of power, which carries out
organizational and administrative activities aimed at the preparation and
implementation of management decisions, the provision of services to
population, etc., in the form of collective/group work, or a non-state
subject with the powers delegated from the public administration subject
with the appropriate nature and form of implementation. The
Implementation of such potential in the composition of participants to
cases in administrative proceedings involves referring to relevant norms
of the procedural content, determining the procedural and legal status of
the collegial public administration subject.

The branch legal status of a subject in the field of administrative law
should be considered as the most important and most fundamental part of
the general legal status. The rights and obligations are specified taking
into account the branch legal capacity in the administrative-legal status in
a generalized form. It is considered in conjunction with implementation of
rights and freedoms, competences in the field of public administration, as
well as implementation of obligations assigned to the subject®.
Administrative-legal status covers a set of specially defined subjective
rights and obligations, enshrined in the relevant subject of administrative
law norms. So, the necessary feature of acquiring an administrative-legal
status by a person is the presence of specific subjective rights and

? Manemuk T. O. Cy6’ekTn agMiHICTPaTHBHOTO MpaBa: MOHSTTS Ta CHCTeMa: MoHorpadis. Ipminb: Bua-Bo
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responsibilities in a person that are implemented by this person both in
administrative legal relations and outside of them®, and in any case are
aimed at realizing the democratic essence of the state, since the state does
not govern its citizens, but created for citizens, provides them services,
conditions for the full exercise of their rights and freedoms, protects their
interests®.

As V. M. Bevzenko rightly emphasized, updated on October 03,
2017, the CAP preserves in general the approach to definition of the
subject of authority that existed before, and at the same time, in clauses 9,
10, and 12 of Article 19 of the CAP provides three new categories of
subjects that were previously distinguished only at the level of judicial
practice (state border guard institutions, attestation and other expert
commissions). Some subjects of authority (or persons equated with such
subjects) are provided by other articles of the CAP (27, 28, 151, 266, and
267). However, certain conflict issues were left behind the attention of a
lawmaker. For example, the legal status of advocate self-government
bodies, the Audit Chamber of Ukraine and the Public Council of Integrity
remained uncertain. The scientist suggested that the judges should be
guided by four features by which one can check that one or another
subject belongs to the subjects of authority: 1) the subject must act solely
on the basis, within the limits and in the manner prescribed by law; 2) the
possibility of adopting an administrative act; 3) implementation of
administrative authority at the same time; 4) the limited implementation
of powers by administrative and legal relations. As for classification of
these subjects, the judge proposed to distinguish three groups of subjects:
1) with the status of a legal entity: state authorities, state bodies;
2) collective entities without the status of a legal entity: MSEC,
departments of the State Border Guard Service of Ukraine; 3) individual
subjects: officials and officers®®, among which only the bodies of the first
group may be collegial public administration subjects.

2 Asep’ssHoB B. b. AnminictpatnBHe mnpaBo YKpaiHM. AkaaeMiyHMH Kypc : B JABOX ToMmax. K.:
TOB «BugaBuuntBo «lOpuamuna mymka», 2007. Tom 1: 3araipHa 4acTWHA: TiAPYYHUK / TOJ. peid. KOJ. :
Asep’siHoB B. b. C. 194.
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So, we have as the result that collegial public administration subjects
may or may not have a status of legal entity. Establishing the legal status
is one of the forms of legal regulation of a subject’s activity. Legal status
Is a complex legal structure that allows characterizing the legal position of
a particular person (a group of persons); defines their place in the system
of administrative law subjects, consolidates their rights and obligations®,
their guarantees, liability and other elements. Considering the structure of
subject’s legal status, it is necessary to distinguish between two types of
subjects: individual and collective. The difference between these subjects
predetermines the features and structure of their legal status. In particular,
subjects are divided into individual (citizens, foreigners, stateless persons)
and collective in administrative law, which, in turn, are divided into
governmental and non-governmental organizations®. In the case of
collegial public administration subjects, we add to the existing elements of
the legal status definition — public-law functional orientation and
collegiality — the elements of the status of a legal entity or its derivative
elements of the status of collegial public administration subject operating
on the basis of a legal entity or several legal entities, but did not obtain
such signs itself.

Definition of the concept of “a collegial public administration subject
as a party to a case in administrative proceedings” acquires the
completeness through a combination of its abovementioned material and
legal features with elements of procedural and legal status. As the
scientists rightly emphasize, the status of the subject of authority in
connection with its entry into the administrative process acquires different
forms: the status of the parties, third persons, bodies authorized in court to
protect the rights, freedoms and interests of other persons®. Cognition of
the legal status in the administrative procedural body of the collegial
public administration subject involves taking into account what it consists
of as a real fact of the surrounding reality, which reveals at least two
hypostases: administration and evaluation of administration in court. The
substance of the first one in the legal field will remain uncertain even
roughly, since in general it belongs to the subjective side of society life
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(legal culture and its elements), objectifying the real facts of subjective-
objective reality, expressed in the plurality of actions of the complainant
and the respondent, becoming the actual grounds of the claim and
objections to it. The only static fragments of the phenomenon studied by
us are limited by establishment of the fact of use of a collegial method of
right exercise, the listing of public administration subjects that are
organizationally suitable for the application of such method, and by the
outline of their competence. And all these elements do not add anything
special to the procedural status of these subjects in administrative
proceedings. The substance of the second one (administration judicial
assessments) is an unstable field of judicial practice, possibly stabilized by
decisions in example cases.

As a party to a case in administrative proceedings, the collegial
public administration subject adds to its signs (public authorities in the
field of management, collegiality of decision-making and responsibility
for their implementation, etc.) some features that are determined by nature
of the judicial administrative process. In fact, its material legal feature of
administrative responsibility unfolds in dynamics of procedures under the
current CAP. In the case, this subject does not perform any public
authority functions (administrative- regulatory, administrative-procedural,
administrative-jurisdictional, administrative-delinquent and/or etc.), but is
solely based on the principles of dispositiveness and equality in relation to
other participants to the case as a complainant, respondent, third person
and/or person of other administrative-procedural nature within the current
CAP.

Therefore, the mechanics of initiating the protection of public
interests, and often the state position, the responses to claims through
objections and justification of their decisions and acts, etc., becomes the
main functional load of the concept of “a collegial public administration
subject as a party to a case in administrative proceedings”. In this
approach, it becomes a decisive feature of the definition studied.

There i1s no definition of “parties to the case” in the CAP. Scientists
reasonably describe that a party to administrative legal proceedings
(administrative court proceedings) is a person vested with procedural
rights and obligations by the current legislation of Ukraine in the area of
administrative cases by administrative courts and who initiates the
administrative process to protect their rights and legitimate interests,
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protection of rights and the legitimate interests of others, or in order to
facilitate the administrative process implementation. Thus, it is the person
who has a legal capacity and can perform procedural actions aimed at
achieving the goal of the process, at least in one of the administrative
process stages®. Both consideration and resolution of a dispute with the
participation of the subject of authority in an administrative court are
necessarily preceded by legal relations, regulated by the norms of
substantial public law and are characterized by collisions of subjective
legal interests, the presence of a dispute regarding the mutual distribution
of rights and obligations between the natural person (legal entity) and the
subject of authority™*.

According to the CAP, identification of a collegial public
administration collective as a party to a case under the rules of
administrative proceedings takes place through its comparison with the
list of those persons listed in Article 42, namely: it is indicated that the
parties to the case are parties, third persons; the bodies and persons
authorized by law to apply to the court in the interests of other persons
may also participate in cases. For example, a claim for recognition of an
unlawful legal act of a local council (respondent) “On granting a permit
for the use of land for placement of stationary trade objects” filed by the
local state administration (a plaintiff) may be supported by an
environmental public organization (the decision of which is approved by
the management) as a third person who files independent claims to the
defendant in the form of an obligation of the latter to adopt a new decision
to refuse the business entities in the allocation of land for placing their
stationary trade objects.

After unification on October 3, 2017, the provisions of the Civil,
Commercial Procedural Codes and the Code of Administrative Legal
Proceeding, including on the legal status of third persons, the problems
were eliminated which were not determined by certain peculiarities of the
considered cases and created unjustified artificial obstacles for unifying
the practice of the process at considering various categories of cases™.
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However, the concepts of “parties”, “third persons” are currently defined

% Tomop 1. B. TToHSTTS Ta BUAM yIACHHKIB aMiHICTPATHBHOIO CyIOYHHCTBA: MPOOIEMH Teopii. AKTyambHi
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in the CAP only in a descriptive way, with the consolidation of key types
of thought structures, on which the process of reflection on the studied
object is based. The parties are persons taking part in the case on their
own behalf and in order to protect their own rights and interests, the
dispute between them about the true nature and content of subjective
rights and obligations is resolved by the court. According to the CAP, the
parties include the plaintiff and the defendant. As it is clearly emphasized
in scientific literature, taking into account the content of procedural
functions performed during the administrative proceedings, two types of
subjects can be distinguished: those who defend the claims, and those who
defend themselves against such claims®. The parties conduct the process
on their own behalf, they are subject to court costs, the court decision is
made in their names and the decision is fully applicable to them.
Participation of a party or a third person in the process is also ensured
through representation of their interests by the procedural representative.
In case of withdrawal or substitution of the party or the third person in
disputable relations, the court allows replacing of the party or the third
person at any stage of administrative process with the legal successor. All
actions committed in the process before the legal successor’s entry are
binding for him to the extent that they would be binding for the person
who was replaced by him®'.

Based on the principle of administrative procedural law
dispositiveness, appealing to the court for protection of their violated or
disputed rights is the prerogative of an exclusively linked material-legal
and procedural-legal person (a plaintiff) or a prosecutor who is authorized
to file claims in the interests of a collegial public administration subject™®.
For example, according to clause 30 of Part 1 of Article 43 of the Law of
Ukraine “On Local Self-Government” on May 21, 1997, the issues are
resolved exclusively at the plenary sessions of the district and regional
council regarding the adoption of decisions on appeals to the court on
recognition of unlawful acts of local executive bodies, enterprises,
institutions and organizations restricting the rights of territorial
communities in the area of their common interests, as well as the powers
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cynounHCTBI Ykpainu. Hayk. Bicauk Yxropoacskoro Har-ro yH-Ty. Cepis I[Ipaso. 2014. Bum. 26. C. 166.
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of regional, district councils and their bodies. Part 3 of Article 69 of the
Law of Ukraine “On the Election of the President of Ukraine” on March
5, 1999 stipulates that a public organization has the right to file a decision
about refusal to grant it permission to have official observers at the
presidential elections in Ukraine to the court.

The subject studied by us in the administrative process, as a plaintiff,
is a person in defense of whose rights, freedoms and interests a claim has
been filed before the administrative court, including the subject of
authority, for execution of powers of which a claim has been filed in the
administrative court. Such persons are united by defending of claims,
which is the main content of functions of these subjects. We should
consider that the right to an administrative claim in its structure is
ambiguous and consists of two essences: material-legal and procedural-
legal®®. Procedural-legal form is reflected in the right to present an
administrative claim to a court - a claim to the court on the protection of
rights, and the material-legal part is the right to accept such claim and to
satisfy the legal requirements of the plaintiff to the defendant®.

Taking into account the provisions of Article 19, 47 of the CAP, a
collegial public administration subject, as a plaintiff in the administrative
process, acts only in cases expressly provided by law. It may choose
another subject of authority as the defendant as well as a natural person or
legal entity of private law. The collective public administration subject
acts in court only through a representative, because each individual
member of the collegial subject does not acquire the procedural and legal
status of the party to the case.

Considering the nature of collegiality as the principle of management
involves administration of a group of persons (collegium), each of whom
bears personal responsibility for a particular area of activity*, the rights of
the plaintiff in relation to the power of legal energy and responsibility
exceed each individual public administration subject acting alone, on the
principle of undivided authority. The plurality of individuals within the
collegial public administration subject, in otherwise equal conditions (i.e.,

% HaykoBo-npakTiunuii koMeHTap 10 Kojekcy aaMiHICTpaTHBHOTO CyqoumMHCTBA YKpaiHu / 3a 3ar. pe.
C. B. KiBanoga, O. 1. Xaputonosoi. X. : TOB “Ogmuceii”, 2005. C. 246.

0 Bpeuxo A. B. AxminictpaTiBHuii 10308 SIK OpMa 3aXHCTy MpaB, CBOOO Ta iHTepecis y cdepi myGmiuno-
MIPaBOBHUX BiTHOCHH. AKTyaJIbHI MpoOiieMu JiepxaBHOTO yrpasiiHag. 2009. Ne 2. C. 367.

" Kpeicanos A. B. KOHCTHTYIHOHHO-IIPABOBASl OTBETCTBEHHOCTh BBHIGOPHBIX H JOJKHOCTHBIX JIMII
(hemepaspHBIX OPTAHOB TOCYAapPCTBEHHOHN BIACTH: TUC. KaHA. IopuA. Hayk : crmer. 12.00.02. Yensbunck, 2014.
C. 142.
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professionalism and spirituality of its members) affects positively the
quality of its decisions, as well as the balance and justification of actions
in the court proceeding. A judge will deal not only with the legal position
of the majority of the collegial public administration subject, but also with
the individual opinions of its members, whose reflections on the subject of
compliance with law and legislation requires a systematic comparison of
all these factors. This feature of the categories of cases involving such
collegial subject may mathematically require creative legal energy from
more than one judge, which accordingly raises the question about
collegiality of judicial consideration of claims and objections to claims
involving a collegial public administration subject, so that the decision of
the administrative court becomes an embodiment of uncontested justice
by the parties to the case or other persons and caused immutable trust in
the court. After all, what our society calls the law is the result of the
process of court decisions, which allows solving certain contradictions.
The best ideas in which these decisions are embodied are of great
significance exceeding the facts of specific disputes they solve®’. One
should imagine that the decision (actions) of such subject is indeed
progressive and complex in content, for example, the National
Commission on Securities and the Stock Market (hereinafter referred to as
the NCSSM), in accordance with Article 19 of the CAP, appeals to the
court with the claim to the Cabinet of Ministers of Ukraine (CMU) and/or
some regional councils, as for removing obstacles to implementing its
decision on joint investment, taking into account the trends of the
financial market development in the short, medium and long term, as well
as during a special period, may contain a basis that, during its unfolding
and consideration in court, combined with the individual positions of the
members of the NCSSM and all other evidence in the case, will be so
complex that it will be impossible to evaluate it using mental resources of
one judge only, even provided that experts, specialists (Articles 68, 70
CAP, respectively) and others are involved.

Not only the plaintiff has a legal interest in the administrative
process, for whom it is both in obtaining the benefit that the decision of
the administrative court on satisfaction of the claim will bring to him
(material-legal interest) and in making the corresponding decision on

*2 Hoeflich M. H., Deutsch J. G. Judicial Legitimacy and the Disinterested Judge. Hofstra Law Review.
1978. Vol. 6. P. 749.
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satisfaction of the claim (procedural interest). A defendant has a legal
interest as well, but it is opposite in content, for whom the material-legal
Interest consists in establishing the absence of any legal obligations to the
plaintiff by an administrative court decision, and procedural - in making a
decision to refuse in a claim®,

In the status of the defendant, a collegial public administration
subject in administrative proceedings is the subject of authority, to which
the plaintiff’s claim is addressed. A defendant is a subject whose
functions consist in protecting from claims in administrative proceedings.
Such functions can be performed by third persons who do not appeal with
independent claims, their representatives** *°. The state body and/or local
self-government bodies bear responsibility for the decisions, actions or
inaction that are the consequence of functioning of the collegial body™.

From the defendant’s status of the collegial public administration
subject in administrative proceedings after the court decision on
satisfaction of the claim remains its key quality, namely: responsibility for
the consequences of their actions based on a valid court decision subject
to execution. However, scientists have emphasized for a long time that
there is also a growing number of cases of public neglect of decisions
made in relation to collective subjects of authority (local councils,
executive committees of local councils, etc.). According to the CAP,
punishment for such collegial body behavior is borne by its head.
However, he has no and can not have legal levers of influence on the rest
of members of this body. Under such conditions, the head is requested to
provide the right to execute a court decision solely, if the collegial body
did not do so within the period established by law or by court*. In
connection with it, O. M. Paseniuk’s suggestion is fully justified about the
fact that a separate law on the procedure for executing court orders in
cases concerning collegial decisions, actions or inaction of subjects of

* Bpeuko A. B. OcoGIMBOCTI TIPaBOBOTO IMOJIOKEHHS CTOPIH B aAMiHICTPATHBHOMY CyIO4HHCTBI. DopyMm
npasa. 2009. Ne 1. C. 80.

# Pomanuenxko €. 0. Bukmouni npaBa cy6’ekTiB mpomecyanbHHX (YHKIiH B aAMiHICTpaTHBHOMY
cynounHCTBI YKpainu. Hayk. BicHHK Yxropojcskoro Han-ro yH-Ty. Cepis [IpaBo. 2014. Bumn. 26. C. 166.

® Marsiiiayk B. K., Xap I. O. HaykoBo-mpakTiunmii komeHTap 10 KoJekcy aaMiHIiCTpaTHBHOTO
cynounHcTBa Ykpainu. B 2-x t1. Tom 1./ 3a 3ar. pea. B. K. Marsiituyka. K. : KHT, 2007. C. 123.

[etpummnua M. [. Cy6’exTH BIaHUX TOBHOBA)KEHB SIK aIMiHICTPATHBHI II03MBaYi B a/IMiHICTPATHBHOMY

nporieci Ykpainu. FOpuanunuii HaykoBuil eeKTpoHHMH xypHai. 2017. Ne 6. C. 226.

" Kommaniens I. M., Yupkin A. C. Jleski npo61eMu pO3BUTKY aIMiHICTPaTHBHOTO Cy/IOUMHCTBA B YKpaiHi.
Teopis 1 npakTuka npaBo3HaBcTBa. 2011. Ne 1. C. 6.

323



authority should be adopted®®, or the current Law of Ukraine “On
Enforcement Proceedings” on June 2, 2016 should be added by relevant
provisions, which does not contain at the moment any rules suitable for
taking into account the specifics of implementation of the decisions of the
administrative court by collegial public administration subjects. There are
no similar provisions in section IV “Procedural issues related to execution
of court decisions in administrative cases” of the CAP. Without adoption
of these rules, the negative legal consequences for the defendant of the
collegial public administration subject in administrative proceedings will
be illusory, since the decisions will remain unfulfilled, and collegiality, as
an effective democratic way of public administration, will be perceived by
citizens only as a distortion of state responsibility, its deformation, which
leads only to delays and losses™. The unfolding of such cultivation of
collegial perception of citizenship as a harmful approach to public
administration is a potentially good basis for the emergence of anti-
democratic intentions based on the idea of a public resource management
of one strong leader acting on the principle of sole command.
Extrapolation of such approach to perception of the organizational
principle priority in public administration at the level of
collective/national consciousness provides its further transformation into
stable antidemocratic tendencies that do not provide social progress by
their nature and which our nation has tried to eliminate since the late 80’s
of the 20" century based on examples of the best social and legal practices
of highly developed countries in the West and the East. In fact, it is
important at present that administrative proceedings would be able to
show finally its effect not only to individual civil servants but also to their
work as a whole within a collegial public administration subject, without
making an impression of the personal irresponsibility of each member of
such subject. At the beginning of the 20™ century, O. S. Alekseyev
successfully determined that the collegial public administration subject is
a joint whole of its members, the highest governmental board (public
administration), united by general political principles and designed to
perform government functions (public administration) within the law and
in accordance with these principles. He also emphasized that such

*® TMacemiox O. M. AxMiHICTpaTHBHE CYZOYMHCTBO: CTAaH Ta HANPAMKH PO3BHTKY. Bicmuk Bumoro
aaMiHicTpaTHBHOTO cyay Ykpaian. 2011. Ne 3. C. 7.
OpexoBckuit  A. UWN. @Dwunocopus OTBETCTBEHHOCTH. MeETOMONOTHUECKHH, KOHIENTYaJIbHO-
TEOpETHYECKHH, IPABOBOH, aHATMTUKO-IIPOTHOCTHYECKHH actiekTol. M.: Anroputm, 2015. C. 11, 22,
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institution as a join homogeneous whole, united by general political
principles, is an institution of the law-governed state and an indispensable
condition for the constitutional order®, in which courts should restore the
violated right by obliging a subject of authority, including a collegial
body, to make a decision on the possibility, if refusal is considered
unlawful, and other grounds for refusal are not provided (the ECHR
judgment in the case Olsson v. Sweden on March 24, 1988)°".

As a party to a case, a collegial public administration subject may
also act as a co-plaintiff or co-defendant in the administrative process.
Procedural joint participation in administrative legal proceedings is a
special procedural institution arising from uniform legal relations if the
rights, freedoms, interests or obligations of participants in administrative
proceedings do not exclude each other, the application of which ensures
the exclusion of cases of making opposite decisions on similar claims.
The actual presence of this institute in administrative proceedings follows
from the norms of the CAP of Ukraine, which, however, do not have
provisions yet on the detailed procedure for use of procedural joint
participation with the definition of procedural status peculiarities™. As
requlated by the rules of administrative procedural legislation
participation in the administrative case of two or more plaintiffs or
defendants, it can be active (active), inactive (passive) and mixed>®. As
participation in the administrative case of two or more plaintiffs or
defendants is regulated by norms of administrative procedural legislation,
it can be acting (active), non-acting (passive) and mixed™. Such options
of procedural joint participation (plurality, collectivity of the parties)®
allow filing of collective claims or prosecuting several defendants at the
same time. For example, the claim of local state administration on the
motives of national security and public order provision to the political

%0 Anexcee A. C. Be30TBETCTBEHHOCTh MOHAPXa M OTBETCTBEHHOCTh MpaBHTENbCTBA. M.: THmorpadus
1 -8a . JI. CertiHa, 1907. C. 25-26.

! Piurenns y cmpasi «Onccon nporu [lIBenii» : €Bponeiicbkuii cyn 3 npaB moauaA Bix 24.03.1998 p.
(ckapra Nel0465/83). URL: http://europeancourt.ru/resheniya-evropejskogo-suda-na-russkom-yazyke/olsson-
protiv-shvecii-postanovlenie-evropejskogo-suda/

2 Cano A. OcobIMBOCTI IHCTHTYTY NPOLECYanbHOI CIBy4acTi B aAMiHICTPATHBHOMY CYIOYHHCTBI
VYkpaian. Bicank Har-ro ya-Ty «JIpBiBCHKA momiTexHiKay. Cepist: FOpuanuni Hayku. 2017. Ne 865. C. 329.

>3 Bessenko B. M. IHCTHTYT mpouecyaibHOI CITiBydacTi B aAMiHICTPATHBHOMY CYIOYMHCTBI YKpaiHm:
CYTHICTB Ta IpaBoBe perymoBanHs. Jlepxasa i mpaBo. 2010. Ne 47. C. 227.

> Bessenxko B. M. IHCTHTYT mpouecyaibHOi CITiBydacTi B a[MiHICTPATHBHOMY CYIOYMHCTBI YKpaiHm:
CYTHICTB Ta IpaBoBe perymoBanHs. Jlepxasa i mpaBo. 2010. Ne 47. C. 227.

> Paganbcoka O. B. TToHATTS «IIpoliecyatbHa CIIBYIacTh» B aIMiHICTPATHBHOMY CYIOYHHCTBI YKpainm.
IIpaBo i cycminbeTBo. 2017. Ne 2. C. 119.
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party, its deputy faction and public organizations joint in their actions
with a collegial decision-making principle (directorate, board, meetings,
etc.) on the restriction of the right to peaceful assembly by prohibiting
them to use loudspeakers, motor vehicles, posters, install tents, scenes,
sheds at a specific time in a specific location.

The concepts of the third persons (from initial nominations in Latin:
“litis denunciation”, “laudatio auctoris”) are found at the level of legal
doctrine. They are defined as participants in the administrative process,
which enter or are involved in it at any time until its completion, in order
to realize their own specific interests, which are completely or partially
different from the interests of the parties®. Participation of a third person
contributes to a comprehensive consideration of the case, the gathering of
more evidences, the correct resolution of the case, helps to avoid
situations where in legal cases which are typical in content opposite court
decisions are adopted®’. Part 1 of Article 49 of the CAP, third persons
who appeal independent claims regarding the subject matter of the dispute
may enter into the case before the completion of preparatory proceedings
or before the beginning of the first court hearing, if the case is considered
under the procedure of simplified proceedings, bringing a claim to one or
more parties. The satisfaction of such persons’ claim should exclude
satisfaction of the claims of the plaintiff to the defendant completely or
partially. In case of the entry of third persons who file independent claims
on subject matter of the dispute, the consideration begins from the outset
of the administrative case by the petition of the party to a case.

In accordance with Part 2 of Article 49 of the CAP, third persons
who do not declare independent claims on the subject matter of the
dispute, may enter a case on the plaintiff’s side or the defendant’s side
before the end of the preparatory meeting or before the beginning of the
first court hearing, if the case is considered under the procedure of the
simplified proceedings, in case when the decision in the case may affect
their rights, freedoms, interests or obligations. They can be involved in
participation to the case upon the request of the participants to the case as
well. If an administrative court, making a decision on the issue of the
opening of proceedings or in the preparation of a case for consideration,

% Py6uenko SI. YuacTb TpeTix 0ci I 9ac oCKapKeHHS HOPMATHBHO-IIPABOBHX akTiB. Bicank HATIpHY.
2013. Ne 3. C. 152,

> Kogekc aaMiHiCTpaTHBHOrO CyIOYMHCTBA YKpAiHH : y 2 T. : [HAYKOBO-IPAKTHYHMIT KOMEHTap / 3a 3ar.
pen. P. O. Kyi6inu]. K. Kaura s 6i3uecy, 2007. T. 1. 2007. C. 232.
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determines that a court decision may affect the rights and obligations of
persons who are not parties to the case, the court shall involve such
persons in participation in the case as third persons who do not declare
independent claims regarding the subject matter of the dispute. The
introduction of third persons who do not declare independent claims
regarding the subject matter of the dispute does not result in consideration
of the administrative case from the outset.

Part 3 of Article 49, taking into account the social importance of
powers of such collegial public administration subject as the National
Agency for the Prevention of Corruption, specifically emphasizes the
possibility of involving it as a third party which does not file independent
claims on the subject matter of the dispute on the plaintiff’s side in cases
involving the use of the head or the employer or creation a threat by him
in taking negative measures of influence to the plaintiff (dismissal,
coercion to dismissal, disciplinary action, transfer, attestation, change in
working conditions, refusal to appoint to a higher position, reduction in
salary, etc.) in connection with his notification or his family member
about a violation of the requirements of the Law of Ukraine “On
Prevention of Corruption” by another person.

The essence of the legal capacity of a collegial public administration
subject in administrative proceedings as a plaintiff, a defendant or a third
person is determined by the CAP through its rights and obligations.
Among the rights of the participants in the administrative process are
mentioned the legal opportunities: 1) to familiarize with the materials of
the case, to make extracts from them, copies, to receive copies of court
decisions; 2) to submit evidences; to participate in court sessions, unless
otherwise specified by law; to participate in the study of evidence; ask
questions to other participants to the case, as well as witnesses, experts,
specialists; 3) to submit applications and petitions, provide explanations to
the court, present their arguments, considerations regarding issues that
arise during the judicial consideration, as well as objections to statements,
petitions, arguments and considerations of other persons; 4) to familiarize
with the protocol of the court session, the record of the court session by
technical means, make copies of them, submit written comments about
their incorrectness or incompleteness; 5) to appeal against court decisions
in cases determined by law; 6) at own expenses, to order and obtain
certified copies of documents and extracts from them; 7) to use other
procedural rights determined by law. It is noted that the parties to the case
are obliged: 1) to show respect for the court and other participants in the
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court process; 2) to contribute to timely, comprehensive, complete and
objective establishment of all circumstances of the case; 3) to appear in a
court session upon the call of a court, if such appearance is recognized by
the court as compulsory; 4) to submit the evidence available to them in the
order and within the terms established by law or court, not to conceal
evidence; 5) to provide the court with complete and reliable explanations
of the issues raised by the court, as well as the participants in the case in
court; 6) to execute procedural actions in accordance with the terms
established by law or by court; 7) to perform other procedural duties,
determined by law or by court (Part 3-5 of Article 44).

In practice, the implementation of these procedural powers faces the
problems of interpretation of possibility and/or the need to commit or
refrain from actions in relation to particular circumstances of the case by
the court and participants, taking into account the principles of
administrative legal proceedings. The Supreme Court unification of the
implementation of administrative law contributes to ensuring the full use
of procedural rights and proper performance of obligation by collegial
public administration subjects as well as any other type of participants in
the administrative process, according to Part 2 of Art. 36 of the Law of
Ukraine “On the Judicial System and Status of Judges” on June 2, 2016,
which, among other things, takes into account the relevant practice of the
ECHR, for example, in relation to the exclusive right of the parties to
evaluate the compliance of materials provided by the witness with his
comments; providing opportunities for expressing opinions on each
document in the case, including those received by the court in their
petition (Pellegrini v. Italy, § 45); in relation to the right to competitive
proceedings: the party to the case must be able to familiarize with
evidence in the court and comment on their existence, content and
authenticity in due form within the determined time (Case Kramer and
Othel[ssé ;/9. the Czech Republic, § 42; Immeubles Groupe Kosser v. France,
§ 26)>° >

In general, the above-described specificity of the material legal
capacity of the collegial public administration subject as a party to a case
in administrative proceedings is nominated by the word “procedural”,

% Tloci6uuk 3i craTTi 6 MPaBO HA CrpaBeAMBHIA Cyx (IMBiMbHA uacTHHA) JlOCTiAHHIBKOTO MAPO3/Iimy
€poneiicbkoro Cyny 3 npas jroaunu. URL: https://www.echr.coe.int/Documents/Guide Art 6 UKR.pdf

% Kopeuskuii I. O. TIpHHIMI 3MaraabHOCT] CTOPIH B a[MiHICTPATHBHOMY CYIOYMHCTBI: JIUC. KAHJ. IOPHL.
Hayk : cren. 12.00.07. K., 2017. C. 169-188.
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“judicial” ® or other similar to it (in particular, Article 43 of the CAP).
Therefore, Articles 44, 47, 49, 51, 53, 54 of the CAP contain a list of
powers (rights and obligations) of this kind of subject. This detailing of its
administrative procedural legal capacity is the key to the corresponding
legal status, along with the principles of administrative legal proceedings
(Articles 2, 5-18 of the CAP), responsibility (Chapter 9 of the CAP
“Measures of Procedural Coercion”, Article 382 of the CAP “Judicial
Control over the Execution of Judicial Decisions in Administrative
Cases”; Article 185-3 “Manifestation of Disrespect to a Court or
Constitutional Court of Ukraine”, Article 185-6 “Failure to take measures
for a separate court order” of the Code of Ukraine on Administrative
Offences on December 7, 1984, Ne 8073-X) etc.

The ability to act in a case through a representative becomes the next
Important element of the procedural legal status of any participant in the
administrative process, including those studied by us. This follows from
the objective reason that they have the legal possibilities provided by law
for defending claims in person as a plaintiff or a third person, as well as
through intermediation of other persons - representatives, third persons
and other authorized subjects, in accordance with the CAP. The legal
status of representatives as subjects of the administrative process is a
complex category, which includes the tasks and functions, rights,
obligations and responsibilities of representatives specified by
administrative law. Among the tasks of the representative, determining his
legal status are the following: 1) counseling on the opportunity to apply
the law by a person; 2) the protection of rights, freedoms and legitimate
interests of a certain person in the administrative judicial process;
representation of the client in the administrative court; 3) the promotion of
the administration of justice and the maintenance of legitimacy;
4) increase of legal awareness and legal culture of population®.
Representatives of collegial public administration subjects in
administrative proceedings may be prosecutors or lawyers, as well as, in
case of revision of legislation norms on administrative proceedings in
relation to the right to represent and protect the interests of other persons

% Comiok O. B. Oco6mmBoCTi ydyacTi HEBIaZHHX Cy6’€KTiB y MPAaBOBIZHOCHHAX aIMiHICTPATHBHOTO
cynounHctBa. Yacommce KuiBchkoro yHiBepcuteTy mpasa. 2013. Ne 1. C. 149.

®! Jlucenxo 0. O. IIpeaCTaBHUITBO B agMiHICTpaTHBHOMY mpomeci: aBroped. AuC. Ha 3700YTTS Hayk.
CTymeHs Kauj. fopua. Hayk : crell. 12.00.07 «AnmiHicTpaTuBHE mpaBo 1 mporec; (iHAHCOBE MPABO;
iHpopMmauniliHe npaBoy». 3anopixoks, 2018. C. 12.
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when considering administrative cases by non-advocates®, other persons
admitted by the court.

Thus, unfolding the problem of conceptualization of the legal
phenomenon such as “a collegial public administration subject as a party
to a case in administrative proceedings”, revealed that its theoretical
comprehension and substantiation at the level of doctrine are taking place
at present. At the same time, practical steps to resolve the issues of
participation of such subject have been implemented since the entry into
force of the CAP. The problem we have dealt with in this work is on the
edge of administrative law, in terms of defining the concept of “a collegial
public administration subject”, and of the administrative process, in terms
of attribution of the latter to the participants in the case by way of
administrative proceedings. The positivist approach to law provides
operating of the legal lexis of “legal status” for the complete description
of the formal-legal substance of the concept “a collegial public
administration subject as a party to a case in administrative proceedings”.
At the same time, within the natural legal approach of legal thinking,
these thoughts are transformed into essence of the legal phenomenon,
denominated by the corresponding complex expression. In total, “a
collegial public administration subject as a party to administrative
proceedings”, being an institution of state and municipal administration,
including represented by the subjects of private law with public authority,
Is conceptualized through the following features: 1) public authorities,
including those delegated to private law entities, including within the
framework of public-private partnership forms® ® etc.; 2) equality and
absence of hierarchical relations (official subordination) between officials,
as well as between them and the head (manager) of this subject; 3) the
method of social objectification: group/collective organizational and legal
activity and the form (principle) of organizational structure that is
adequate to it during the development and adoption of decisions reflecting
their absolute, or predominantly common/agreed upon all essential issues,
will, and the joint legal, moral and/or political responsibility for the
consequences of their actions, which are always the consequences of a
previously made decision (including oral, not made on paper, and which is

%2 Yyymk H. YuacTb agBokaTa B aIMiHICTPaTHBHOMY MpOIeci. AKTyanbHi po6iemMu npaBo3HascTsa. 2017.
Bumn. 4. C. 158.

68 Bpaitnoscrkuii 1. A. JlepxaBHO-TIpUBaTHE MApTHEPCTBO: METO/IOJIOTIS, TEOPis, MEXaHI3MH PO3BHUTKY: JIUC.
nok. ekoHoM. Hayk : crietr. 08.00.01. Tonernpk, 2014. 462 c.

% BuHHHIBKHIA b., Jleampen M., Onmmyk b., CerBapi II. JocBim Ta TEepCHEeKTHBH BIPOBAKECHHS
Jiep’KaBHO-TIPUBATHUX IapTHEPCTB B YKpaiHi Ta 3a koppoHoM. K.: «K.I.C.», 2008. 55 c.
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objectified in the acts) at the level of common consciousness. The relevant
special (public power) legal status of members of the collegial public
administration subject as a party to administrative proceedings determined
by their membership in this body; 4) administrative procedural legal
capacity, and, more precisely, its correlation with the collegial way of acts
and responsibilities of the subject, its realization with the obligatory
participation of a sole representative.

The legal status nature of a “collegial public administration subject as
a party to a case in an administrative proceeding” by itself is multi-
structural and consists of at least four legal statuses: 1) of the subject of
public administration; 2) joint collective work, in fact collegiality; 3) a
legal entity or a subject derived from a legal entity; 4) a participant to a
court case within the limits specified by the administrative-procedural
law.

In all cases of possible involvement of a collegial public
administration body by a judge as a subject facilitating the administrative
justice or his participation as a party or a third person to a case, this
subject does not perform law enforcement, but acts on the principles of
dispositiveness with all other subjects of the administrative process.
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LEVEL OF LEGAL CONSCIOUSNESS OF THE PERSONALITY
AS A GUARANTEE OF HUMAN RIGHTS PROTECTION

Shvachka V. Yu.

INTRODUCTION

The development of democratic relations, the formation of public
society, law-governed state in Ukraine require the formation of socio-
active personality with a high level of legal consciousness and legal
culture as well as recognition the law as the main regulator of public
relations.

Law as a means of both social regulation of public relations and a
component of the subject of the state and law theory has been the object
of research of national and foreign law theorists not only once.

Law is a meaningful value for a modern society as well as every
person: its influence on the life of the state, society as a whole, every
citizen is rather deep and complex; that is why it can not be explained in a
simple and one-sided way.

Most of the authors support the normative school of legal thinking,
according to which law is considered as a normative and voluntary
regulator of public relations, as an internal mutually agreed system of
formally defined norms established or authorized by the state, provided by
coercive force of the state”.

Law in society is not merely a “phenomenon in itself”, but as an
external phenomenon, a powerful regulatory means that requires a person
to act in accordance with the requirements of law®. In this meaning, law is
a social regulator, a certain degree of freedom, based on the achievements
of human civilization and culture, serves as a criterion of public

! Teopis nepxasu i npaa. Axagemiunmii Kype: ITiIPYdHUK [T CTYIEHTIB IOPHANYHIX CIEIia bHOCTEH
BHINMX HaBuanbHUX 3aknamie / MOHY; 3a pen. O.B.3aituyka, H.M. Ownimenko; ABbt.: 3aiiuyk O.B.,
3aenp A.IT., Komunenko O.J1., Onimenko H.M. Ta in. — Kuis: FOpinkowm Iutep, 2008. — C. 272,

2 Teopist aepraBu i npasa. Akagemiunmii Kype: ITipy<dHHEK IS CTYAEHTIB IOPHANYHHX CIIEIiaTbHOCTEH
BHINMX HaBuanbHUX 3aknaaie / MOHY; 3a pen. O.B.3aituyka, H.M. Ownimenko; ABpt.: 3aiiuyk O.B.,
3aens A.IT., Konmnerko O.J1., Onimenko H.M. Ta in. — Kuis: FOpiakowm IaTep, 2008. — C. 240.
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usefulness definition (lawfulness) or danger (unlawfulness) of human
behavior and their associations®.

Today, the Ukrainian legal science expands the philosophical
understanding of law (V. Selivanov, N. Videnko), according to which law
Is the set of ethical social values such as justice, order, morality, honesty
and others based on the idea of social equality”.

The transition from a narrow normative understanding of law as the
law of authorities to a liberal understanding of law as a measure of
freedom, establishing the humanistic value content of law, enriches our
understanding of the law and the legal system, promotes the creation of
respect for law and lawful conduct, value orientations of society, state and
people®.

Thus, universal human values prevail in the basis of norms of modern
law and at the same time, the law is the means by which they are
exercised.

In addition, the ability, skills and readiness of a person to uphold
their rights and to recognize similar rights for other people are becoming
more and more important.

Respect for law as well as its recognition as a main social regulator of
public relations is an indicator of a high level of person’s legal
consciousness, which in turn is a positive result of its legal socialization.
A person with a high level of legal consciousness, on the one hand,
recognizes their responsibilities to society and on the other hand, knows
their rights and does not allow their violation.

Thus, under the legal consciousness one should understand the proper
qualitative level of knowledge of law, understanding of its necessity and
participation in the internal motivation of acts and actions of the person,
achieved in the process of successful legal socialization of the personality.

1. Legal Consciousness of Personality

as a Result of Their Legal Socialization
The issue of the concept, content and essence of legal consciousness
sparked interest among national and foreign scholars. The essence and

¥ C.JI. JIucenkoB.33aranpHa Teopis Aepkasu i mpasa. Hapuanpauii mociGuuk. — K.: «FOpHCKOHCYIBTY,
2006 . - C. 123.

* CenuBanos B., Jlinenxo H. TTpaBoBa mpupo/a peryoBaHHs CyCHinbHUX BigHocuH // TIpaBo Vkpaimm. —
2000. — Ne 10. - C. 16.

® IIpaBoBi cuctemu cydacHocti. ['moGarmizamis. Jlemokparnsm. Poseurok / B.C. XKypascbkuii, O.B. 3aifuyxk,
O.JI. Konmnenko, H.M. Onimenko; 3a 3ar. pea. B.C. XKypascbkoro. — K.: Xpinkom [urep, 2003. — C. 63.
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significance of legal consciousness was highlighted in the works of well-
known pre-revolutionary scholars, including 1.O. Ilyin, P.l. Novgrodtsev,
B.O. Kistyakovsky. The issues of legal consciousness were considered by
the Ukrainian well-known scholars in the works of V.D. Babkin,
M.I. Kozyubra, V.V. Kopeichikov, E.V. Nazarenko, N.M. Onishchenko,
N.M. Parkhomenko, O.F. Skakun, P.M. Rabinovich, M.V. Zwick et al.

There is a range of definitions of the legal consciousness concept in
philosophical and legal literature.

On the one hand, according to N.M. Parkhomenko, a set of ideas,
representations, feelings, reflecting the attitude of society to law, its
structure, the mechanism of the legal regulation of public relations is
understood under the legal consciousness. On the other hand, legal
consciousness can be seen as a way of law influence through the
consciousness of some individuals on consolidation of the skills of their
legal positive behavior®.

As a rule, legal consciousness is defined as a system of legal
representations, feelings, beliefs, emotions, ideas, views, assessments and
other manifestations, expressing the subjective attitude of the personality,
social group, society as a whole to both a person, current law, existing
legal practice, legal status of a person, other legal phenomena, and to the
desired law and other desirable legal changes. The same definition is
given by the national legal scholar I. Golosnichenko, who considers legal
consciousness as a set of representations, views, beliefs, assessments,
mood and emotions concerning the attitude of people to the law and state-
legal phenomena’.

The significance of the above definition lies not only in the full scope
of the system elements of legal reality reflection, but also in the dynamic
approach to determining the issue of legal consciousness. Legal
consciousness is not only reflected in the legal categories, concepts,
theories, feelings, views of people about legal reality, but also directs the
subject of the law to certain changes in the legal environment, predicts
and constructs them®.

® Teopis nepxasu i npaa. Akagemiunmii Kype: ITiIpy<dHHK IS CTYACHTIB IOPHANYHHX CIEIiaTbHOCTEH
BHINMX HaBuanbHUX 3aknaaie / MOHY; 3a pen. O.B.3aituyka, H.M. Ownimenko; ABpt.: 3aiiuyk O.B.,
3aemns A.IT., Konmnerko O.J1., Onimenko H.M. Ta in. — Kuis: FOpinkom IaTep, 2008. — C. 554,

" Tonocuiuenko I. TIpaBocBizomicTs i mpaBoBa KyibTypa y po30ymosi Ykpaincekoi aepxkasu // ITpaBo
VYkpainu, 2005, Ne 4. — C. 24.

® SaranbHa Teopist aepkaBu i mpaBa: HaBuanpauii mocionuk / MOY. HITY im. M.II. JIparomaHoBa.
AM. Kounogniii, B.B. Koneiunkos ta inmi. — Crepeornnse Buganns. — Kuis: FOpinkom Iarep, 1999. — C. 137.
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N.M. Onischenko gives the same definition of legal consciousness, in
her opinion; legal consciousness reflects the legal reality in the form of
legal knowledge and value attitude to the law and practice of its
implementation, legal orientations and value orientations governing the
behavior (activity) of people in legally significant situations. It is a source
of legal activity and an internal regulator of legally significant behavior or
a mechanism for its implementation®. As O.F. Skakun rightly points out,
the key point of legal consciousness is the human awareness of the values
of natural law, human rights and freedoms, and the assessment of current
law in terms of its conformity with universal human values found in
international human rights documents. Legal consciousness not only
expresses the attitude of the individual to legal reality, but also directs it to
certain changes in the legal environment, predicts and constructs them®.

The purpose, place and role of legal consciousness in the legal field
of public life are determined by the fact that any legal reality is impossible
without awareness of its subjects of their actions. This applies to all types
of law-making, law enforcement and law protection activities™.

The meaningful definition of legal consciousness is included in the
works by L.I. Spiridonov. According to the scholar, the concept of legal
consciousness in modern science means one of the types of public
consciousness, reflecting the legal reality. Under the legal reality here is
understood not only the law and the legal act, but also the offences of all
kinds, offenders themselves, and normative acts and acts of law-
enforcement activities, as well as the activity itself'?.

Legal consciousness as a component of a new legal culture of a
person, under modern conditions of Ukrainian society development, is
characterized, first of all, by new legal thinking, considerable practical
interest in law and legal institutions, changing the attitude to law as a
mechanism for the non-conflict realization of their interests, the law has
acquired specific features and values for everyone.

At the same time, the current socio-cultural situation in Ukraine is
such that these processes are not supported by a legal tradition, both in
public and in individual legal consciousness; law is a doubtful value. With

® OnimenkoH.M. [IpaBoBa cucrema: mpobiemu Teopii: Monorpagis. — K.: [H-T aepxaBu i npaBa iMm.
B.M. Kopeuskoro HAH Ykpainu, 2002. — C. 68.

19 Ckaxyn O.®. Teopist nepxasu i mpasa. — K.: Anepra, 2013. — 524 c.

" JTucenxor C.JI. 3aransHa Teopist aepkasu i mpasa. — K.: «HOprckoHcyasT, 2006. — C. 180.

12 Cimpuonos JLU. Teopus rocynapcrsa u npasa.Yuebuuk. — M.: [IBOFOJI M.A 3axapos, 2001. C. 122.
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the renewal of legislation and accumulation of relevant law enforcement
practices, the gap between the new democratic legislation and the low
level of legal consciousness is getting increasingly obvious™.

Considering the legal consciousness as a means by which the
interaction of a person with law, legal act is carried out, and through them
— with the economic, political situations, environment, living conditions,
life, etc., V.V. Golovchenko notes that its formation is carried out not only
(and, perhaps, not so much) by normative-legal acts, not so much under
the influence of purely legal practice, but due to the action of new trends
in the field of economy, politics, and morality. It is these tendencies that
are the driving forces stimulating a person to a new legal thinking™. In
this case, the subjective-mental environment, reflecting the attitude of
people to the law, is essential, and the quintessence of legal consciousness
is the human awareness of law value and, at the same time, the belief in a
current positive law, of how much it meets the requirements of mind and
justice, legal values, and ideals™.

Today, the formation of legal consciousness in Ukraine is taking
place in the acute struggle of new legal thinking with the old one, which
creates a complex ideological and political-legal problem, requiring new
approaches in the formation of goals, tasks of legal socialization of the
personality and a search for new means and ways of its implementation.
The formation of legal consciousness as a positive result of legal
socialization of personality and overcoming of prevailing legal nihilism
should become one of the priority directions of state policy.

Legal consciousness as a form of social consciousness obeys its
general laws of formation and functioning. At the same time, the legal
consciousness has its own specificity, which distinguishes it from other
forms of consciousness and manifests itself in the subject of reflection, as
well as in its special concepts and categories. They include the categories
of legal rights and obligations, “lawfulness”, “unlawfulness”, “legal
relations”, “legal capacity”, as well as “legitimacy”, etc. Based on these
categories, legal consciousness reflects an assessment of behavior of law

3 Beryn o Teopii mpasosux cucrem / HAH Vipainn; IHcTuTyT epxasu i npasa iv. B.M. Kopempskoro /
Oner BomoammupoBuu 3aituyk (3ar.pen.), Hartamist MuxkonaiBna Omnimenko (3ar.pexa.). — K. : IOpuamuna
nymka, 2006. — C. 146.

¥ Tonopuenko B.B. Jlesiki TeHmeHIii po3BUTKy MacoBoi mpaBoceimomocti / IpaBoBa aepskasa, 1994.
Bum. 5. — C. 76.

> JlepxaBoTBOpeHHs i TpaBo TBOpeHHs B YKpaiHi: 10CBix, mpoGiemm, mepcreKTHBH / 3a pe.
10.C. lemmryuenka: Monorpadist. — K.: In-t nepxasu i mpasa im.. B.M. Kopeuskoro, 2001. — C. 329.
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subjects as lawful or unlawful®™. It is the establishment and strengthening
of the legitimacy that is one of the manifestations of legal consciousness.
The subject of its reflection is the law and legal regulation as a whole, as
well as public relations, regulated by law or those that require legal
regulation.

According to N.M. Onishchenko, the specificity of legal
consciousness is expressed in the prediction of public-obligatory behavior,
justifying the need to establish legal rights and obligations of participants
in public relations®’.

Legal consciousness is a complex structured institution. Its structure
manifests itself in the form of certain interconnected elements and
institutions. The distinction of structural elements in the legal
consciousness contributes facilitates the clarification of its place and role
In society.

In scientific literature the structure of legal consciousness (as any
type of public consciousness) is studied in the various aspects.

Using different approaches to studying the structure of legal
consciousness, scientists rather often give preference to one or another
element. Some authors focus on its cognitive and evaluative aspects and
consider the volitional aspect of legal consciousness as a consequence of
these two parts. In the concept of other authors, cognitive and evaluation
features go to the background, and the focus is on the volitional side, the
active influence of legal consciousness on the law. The factors mentioned
are really the elements, components of legal consciousness. It can be
mentioned that these factors or elements of legal consciousness include
certain independence in relation to each other. At the same time, their
boundaries are very conditional.

In fact, it is difficult to draw a line between the cognitive and
evaluative sides of legal consciousness. Passive cognition is not possible
by itself, since, as a rule, it is associated with the evaluation of any
particular fact or behavior. Although the relation between the cognitive,
evaluative and volitional sides of cognition is variable and relative, they
can still be distinguished, guided by the nature of their relations with the

1 Couiomoris npasa: Iligpyuruk mis crTygeHTiB fopua. Crer. BHINX HaBYaibHEX 3aKmafis /

3a pen. H.IT. Ocunoroi. — K.: KonuepH ,,Bugasauunii gim ,,Ia FOpe”, 2003. — ¢.157.
Y Topbyrosa JI.M., Onimernxo H.M., Komiecska O.P. Meroauka mpaBoBoi ocsiti. — K.: Ataka-H,
2005. C. 5.
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legal system, and then with the law in an even more general form®. We
will discuss each of them in more detail later. The structure of legal
consciousness can be considered in several aspects, in particular, in
axiological (evaluative) and structural-functional.

The axiological aspect of determining the structure of legal
consciousness proceeds from the fact that the value of law in satisfying
the needs of the subject is the subject of a peculiar cognitive (evaluative)
activity, the results of which are reflected and recorded in the minds of the
personality in the form of evaluations. Evaluation in the general form is an
intellectual (rational) and sensory (emotional) reaction of the subject to
the determination of the role and significance of a particular object, both
for themselves, and for others.

In the axiological aspect, legal consciousness is a reflection of the
cognitive (evaluative) activity of the subject, the result of which is the
consolidation of certain legal knowledge in person’s mind, as well as
assessment of law and various legal phenomena. In this aspect, in the
structure of legal consciousness, as a rule, two elements are distinguished:
legal ideology and legal psychology™®.

Legal ideology is a system of legal ideas, theories, concepts, norms,
views, based on certain scientific and political knowledge and
representations®. Legal ideology is a rational element of legal
consciousness, formed as a result of scientific, theoretical reflection of
legal reality, based on generalization and development of the most famous
and significant state-legal theories of the past and the present, the study of
basic patterns of attitudes, development and functioning of state and law,
their role in the life of society.

Thus, the formation of legal ideology is a goal-oriented process of
theoretical understanding of interests, goals and tasks of society, state,
personality, the leading element of which is intelligence.

Legal ideology substantiates and evaluates the established or
predicted legal relations, the role of law, legitimacy and law order. In the

¥ PMmbpe Camo.OcHOBBI Teopun mpasa. IlepeBox ¢ Benrepckoro mox.per. B.A.Tymanoa. M., 1974,
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A.I1., Kommmnenko O.JI., Onimenko H.M. ta in. — Kuis: IOpinkom InTep, 2008. — C. 557.

Jlucenko C.JI. 3aransHa Teopis nepxasu i npasa. — K.: «}Opuckoncynst», 2006. — C. 181.

[IpaBoBi crcTeMHU CyYBCHOCTI. II00asi3alis. 1eMOKpaTist. PO3BHTOK.

? [Opuamuna enmmkiaonenis: B 6 1./ Pexkon.: F0.C. Illemurydenko (romoea peaxoir.) Ta im. — K.: «Vkp.
eHnuKIL», 2001. - T. 2. — C. 658.

342



development of legal ideology, scientists, practitioners, politicians and
other specialists take part, taking into account the specific historical living
conditions of a society, its economic conditions, demographic processes,
the level of public consciousness, the mood and interests of different
social groups, the dynamics of offences and other factors. In essence, it is
about the formation of legal consciousness at the theoretical level, which
involves professionals.

Modern legal ideology in the opinion of S.L. Lysenkov includes, in
particular: the concept of division of powers; the recognition of priority of
universal human values over the interests of certain segments of society
and, accordingly, the domination of generally accepted norms of
international law over the norms of national law; the theories of law-
governed state and civil society; the principles of democracy, humanism,
non-alienation of natural human rights, etc*.

The second element of legal consciousness is an emotional-structural
element that is called legal psychology.

Legal psychology covers a set of legal feelings, values relations,
moods, desires and experiences that are typical of the personality, society
as a whole or a specific social group®.

Legal psychology in contrast to the rational formation of legal
ideology is formed spontaneously based on empirical direct reflection of
legal behavior of legal relation subjects in the form of public opinion,
experiences, feelings, emotions, assessments, etc’.

In the opinion of O.F. Skakun, it is not a conscious or not fully
realized attitude towards the law, legal phenomena, which is a legal
consciousness that comes from everyday practice in the process of
meeting with specific legal situations, and therefore is formed in the most
part spontaneously, sporadically, unsystematically, that is, legal
psychology is not comprehended theoretically, not ordered logically**.

The emergence and existence of legal psychology is associated, first
of all, with the natural inclusion of emotions in the human consciousness
structure and with a direct sensory reflection of the legal environment,

%! Jucenxos C.JI. 3aranbHa Teopis aepskasu i mpasa. — K.: «fOprckoncyasT», 2006. — c. 181.
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emotional response to external legal phenomena relating to them.
Emotional coloring, whether positive or negative, substantially affects the
nature and direction of person’s behavior, including in the field of legal
relations. That is why legal psychology is considered as a reflection of
direct experience of people’s participation in legal relations, practical
participation in the legal field of society life. Legal psychology is a
practical legal consciousness, based on legal feelings, and experiences, it
is associated with elementary knowledge of legal facts, phenomena, their
evaluation, manifested both in legal feelings, and in legal skills and habits.

In this regard, the national legal scholar S. L. Lysenkov distinguishes
the complex structure of legal psychology separating the following
elements inside it: stable (legal customs, traditions, habits) and dynamic
(mood, feelings, experiences); cognitive (legal empirical knowledge,
beliefs, views) and emotional (legal emotions, feelings, mood); regulatory
(legal habits, traditions, customs)®.

Legal ideology and legal psychology as elements of legal
consciousness are closely interrelated. Legal ideology enriches legal
psychology with value-normative orientations, and legal psychology is the
only source for the formation of legal norms, since, unlike legal ideology,
it is more mobile: it responds quickly to changes taking place in legal
practice, reflected in mood, feelings, and views, which, in turn, directly
affect the human perception of legal changes®.

Taking into account, that in the context of this study a high level of
legal consciousness is considered as a positive result of legal socialization
of the personality in the process of formation of their active socio-legal
position deserves the attention of O.F. Skakun’s opinion about the
distinguishing of the third element in the structure of legal consciousness,
namely, legal behavior. Legal behavior, as a volitional side of legal
consciousness, represents the process of transferring legal norms into real
legal behavior. Behavioral element of legal consciousness synthesizes
rational and emotional aspects. The implementation of psychological and
ideological elements takes place through it*’.
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Thus, the level of legal consciousness precisely depends on its
behavioral element, which can manifest itself in lawful behavior, legal
activity, offence, etc.

In the process of research of legal consciousness and its structure in
the context of legal socialization of the personality, the structural-
functional aspect of its consideration deserves special attention.

Growing up, a person experiences some influence of the environment
and special legal education, as well as increasingly enters into the practice
of social, including legal communication, becomes conscious participant
In various relations, and, consequently, the requirements for their legal
socialization are increasing, and new tasks are arising, which, in turn, are
related to the definition of structure, functions and the process of
formation and development of their legal consciousness.

In the process of legal socialization the idea of law and its
significance in everyday life are formed in person’s mind. This occurs
through the influence of various life circumstances on a person, including
the environment and legal-educational influence; and as a result a person
not only aware of them, but also there are relevant emotions in person’s
consciousness as well as own attitude towards them.

Thus, patterns of behavior, which at first are external to the subject,
are gradually becoming its internal, subjective, internalized actions. And
only then they are supported and ensured, first of all, by the internal
conviction and the will of the personality.

This way, the level of legal consciousness, which is the result of legal
socialization, influences the person’s attitude to law, its role and meaning
in person’s everyday life. The higher the level of legal consciousness, the
more stable the legal convictions of the personality, the more they
regulate their behavior in accordance with the goals and tasks expressed in
law.

It is the structural-functional approach in the study of legal
consciousness that makes it possible to distinguish three groups of its
functions: cognitive, evaluation, regulatory.

Cognitive functions of legal consciousness are provided by
knowledge of law. The evaluation functions correspond to the system of
views on legal issues (attitude to law). The action of regulatory functions
consists in legal orientations, guidelines and skills of legal behavior?®.

%8 CormanbHble OTKIOHEHHs. BBenenue B 06myo Teopuio. — M.: FOpua. mut., 1984. — C. 182,
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Some authors define the main functional elements of legal
consciousness in accordance with the functions defined above:* cognitive
(informational), evaluative and regulatory (volitional).

Cognitive activity corresponds to a certain amount of legal
knowledge (ideas, categories, views, etc.) that is the result of intellectual
activity and is expressed in the concept of “legal training”.

Cognizing the legal reality, a person does not remain indifferent to
the knowledge gained. Knowledge always causes a person’s attitude
towards them, that is, they are evaluated.

The evaluative function determines a person’s emotional attitude to
different legal phenomena on the basis of received legal knowledge, own
experience and legal practice. As a result of evaluation activity of the
objects of legal cognition and legal reality, emotional ideas, so-called
“evaluative considerations” are formed in the personality. At the same
time, the presence of views and considerations in the personality as a
result of cognitive and evaluation activities in relation to the law, various
legal phenomena and practices of its application, does not indicate the
readiness of the person to implement them in practice. The decisive role in
ensuring the lawful behavior of a person through the practical
implementation of value orientations is given to intellectual-emotional-
volitional institutions, the so-called legal guidelines, formed with the
participation of the person’s will.

Legal guideline is the readiness, the personality’s inclination to
perceive and evaluate any legal object in a certain way and act in relation
to it in accordance with this evaluation®. It is a specific program of
behavior under the certain conditions, which is formed from all the
relevant subjects of legal (lawful and unlawful) knowledge, evaluations,
thoughts, mood, habits, skills, expectations, attitudes to anyone or
anything that turn into interests and aspirations.

Dominant legal guidelines determine the life attitude of the
personality and characterize the content of their value-legal orientations.
The set of such guidelines forms the value-legal orientation of the
personality. Accordingly, legal orientation is a set of legal guidelines of a

29 ITpaBoBoe Bocnmranue monoaexu / H.M. Ko3io6pa, B.B. Oxcambrtabii, [I.M. PabunoBud u ap. OTB.
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«I1 FOpe»0, 2003. — C. 304;. Ckakyn O.®. Teopist nepxasu i npasa. — K.: Anepra, 2013. — C. 467.

%0 ITpaBoBoe Bocnmranue monoaexu / H.M. Ko3io6pa, B.B. Oxcambrtabii, [I.M. PabunoBud u ap. OTB.
pen. H.M. Kozio6pa. — K.: Haykosa nymka, 1985. — C.16.

346



personality or community (group, association) that directly forms an
internal plan, a program of activities in legally significant situations.®!

It is the regulatory function of legal consciousness that is
implemented through legal systems and value-legal orientations,
synthesizing all other sources of legal activity. The result of such
regulation is a behavioral reaction in the form of lawful or unlawful
behavior®.

Functional structure of legal consciousness

Basic functions
of legal

consciousness

Mental Function Empirical
components results indexes

Law knowledge and

Cognitive Intellectual Legal training skills of using it
Value attitude to .
. evaluation
i Intellectual- law and its . .
Evaluative : . . consideration
emotional implementation .
) (views)
practice
Intellectual- Legal guidelines | Behavioral attitude
Regulatory : - - i .
emotional-volitional | and orientations (decision)

Taking into account the above mentioned, in the author’s opinion, the
structure of legal consciousness given by national scholars, namely
V. V. Kopeychykov and O. F. Skakun is the most successful, who, using
the structural-functional approach, distinguish its three components: legal
knowledge, legal evaluations and legal guidelines®. Each element of the
structure of legal consciousness corresponds to its basic functions, which,
in turn, are equally important for the process of legal socialization of the
personality and are implemented step-by-step one after another.

Therefore, it is precisely in the process of implementing cognitive
functions that a certain system of legal knowledge is formed in the
person’s mind, which is the primary element of its structure. Later on, the
evaluation of the acquired legal knowledge is carried out, a certain
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attitude of the person is formed to it, a selective inclusion of it in their
inner world, knowledge becomes person’s own convictions, the so-called
“standards of behavior”, leading to the emergence of the second element
of legal consciousness such as legal evaluations.

At the same time, legal consciousness is not a set of knowledge about
law or reflection of a person’s fixed attitude to it, because it not only
reflects the legal reality, but also changes it through active legal behavior
of the subject. This, in turn, explains the distinguishing of the third
element of the legal consciousness structure, namely, legal guidelines,
which are the result of its regulatory function. Regulatory function of
legal consciousness is realized through the will of the person, their
psychological peculiarities and ensures active legal behavior of the
personality in everyday life. It is the active legal behavior of the
personality that is manifestation of a higher level of their legal
consciousness, which should be the main goal of legal socialization of the
personality.

Diverse social communities, individuals and society as a whole are
real bearers of legal consciousness, which makes it possible to divide it
conditionally into three types: public, group (collective) and individual
legal consciousness. The study of the nature of relations and interaction of
which makes it possible to determine the place and role of legal
consciousness in the process of legal socialization of the personality.

Only the answer to specific questions: whether the legal
consciousness of society consists of the set of the legal consciousness of
certain individuals; if public legal consciousness is the basis of formation
of individual legal consciousness, will provide an opportunity to
determine their real correlation.

In L.I. Spiridonov’s opinion, if we consider society as a set of
individuals, then, of course, individual legal consciousness precedes
public legal consciousness.

At the same time, in the real world, when coming to life, the person
automatically enters the society that is already formed with a certain level
of public consciousness, including legal, and person has the only power to
enter into a given society and occupy one of those places in it. From this
point of view, public relations precede certain individuals, and therefore,
the public consciousness precedes the consciousness of individuals,
created before them and is perceived by them in the process of their

348



socialization. This, in turn, confirms the fact that the legal consciousness,
as well as the public consciousness as a whole, is an objective fact, a
relatively independent social phenomenon which in general is not reduced
to the amount of individual legal consciousnesses*”.

This is due to the fact that in the individual legal consciousness the
common features are combined that are inherent in the legal
consciousness of a single epoch, together with the special features
associated with the person’s belonging to a particular social group, and
the individual features, resulted from person’s education and
circumstances of personal life®.

Supporting the opinion that public legal consciousness is not a
mathematical amount of individual legal consciousness, it should be noted
at the same time that in our opinion, the legal consciousness of a
particular individual also has a certain impact on the level and content of
public legal consciousness in the process of his active legal activity.

So, indeed, public legal consciousness contains legal ideas, views,
theories, which are common in the given society and reflect the typical
features of its legal reality. It is objectified in the form of existing
legislation, the system of law, law order, and the rule of law, legal culture
and ideology. Consequently, the public legal consciousness can manifest
itself in forms that do not exist and can not exist in the minds of certain
people.

At the same time, all forms of manifestation of public legal
consciousness in the course of their existence are influenced by the legal
consciousness of certain individuals, which eventually undergoes certain
changes. No doubt, the influence of social legal consciousness on the
individual legal consciousness is much greater and is carried out through
its concretization in the legal consciousness of certain social groups or
groups directly surrounding the environment of the person. It gives
grounds for asserting that individual legal consciousness is the result of
the socialization of a certain person as well as person’s assimilation of the
group and public consciousness, mediated by the peculiarities of their life
path. Collective forms of consciousness, plus personal experience — this is
what creates the basis for perceiving the legal reality of each unique
personality*®.
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Individual legal consciousness reflects the conditions of life of a
particular person, the legal relations to which they are involved and the
carrier of which this person is. Individual legal consciousness as a
consciousness, not isolated from society, is always in one way or another
covered by public consciousness and in this sense it can not be completely
individual. Individual legal consciousness correlates with the collective as
a part and a whole. Collective, public and individual legal consciousness
interact with each other, but do not merge and do not coincide. Collective
legal consciousness is a form of public consciousness and is not limited to
a simple arithmetic amount of individual views, but also does not oppose
the legal consciousness of individuals®’.

Thus, one can speak of the deep dialectical unity of such subjects of
legal consciousness as personality, group and society as a whole. Outside
the public legal consciousness there is no and can not be the individual
legal consciousness of the personality. At the same time, the high
development of individual legal consciousness has an influence on the
formation of public legal consciousness in general.

The reflection of the legal phenomena of reality by individual legal
consciousness is rather specific. The subject’s perception of the
environment depends on many factors that can involve: the place of the
person in the structure of social and interpersonal relationships, the extent
of satisfaction of own interests, the quality of their life, and their available
life experience, the possibility of realizing their creative potential, etc.

Determination of the place of reality legal phenomena in the system
of person’s values is carried out only in case of mandatory participation in
the evaluation process of all these factors. And, first of all, the value of
law for a personality is resulted from the value of the personality for law —
these phenomena are interrelated. Therefore, an inadequate low place of
personality in the hierarchy of legal values reduces the “socializing effect”
of legal means. The strictness of sanctions and intimidation does not solve
the problem of socialization, because it does not contribute to the
formation of a culture in individual legal consciousness, a respectful
attitude to law and other subjects of social interaction. On the contrary, it
Is important to consolidate the legal system of the legal status of the
personality and society as equal subjects.

¥ Meroonornueckue npobIeMsl IPaBOCO3HAHMS COTPYIHMKOB BHyTpeHHHX aei. JL., 1986., C. 35-36.
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The path to this goal lies only through the construction of a law-
governed state and a civil society, in which appropriate conditions will be
created enabling personality to gain freedom of choice and the
opportunity, using legal means, to resolve their own life-situations, as well
as the proper place will be given to higher moral values of a person®.

2. The Peculiarity of Legal Consciousness Formation in Ukraine

Considering legal consciousness as the result of legal socialization, it
IS necessary to pay attention to the historical aspect of legal consciousness
formation of the Ukrainian people, since the law of the past time does not
disappear without a trace, but continues to exist under the new conditions
as an inherited legal culture. The rich historical past of our country has
had a decisive influence on the content of legal consciousness of the
present.

The peculiarity of legal consciousness formation in Ukraine lies in
the fact that due to historical circumstances it has been in the field of
influence of two cultures: the Western and the Eastern ones, which
overlapped each other®. For centuries, this or that part of the territory of
Ukraine was influenced by different empires — Polish, Lithuanian, Austro-
Hungarian and Russian, which left its imprint on the legal consciousness
and legal culture of the Ukrainian people and resulted in its regional
character.

As Y. Vaskovich notes, the law in the Western countries has a
universal mandatory nature, equates everyone and everything, guarantees
each person the inalienable rights and defines their duties. Law is the most
significant social value there. All social groups and government structures
are forced to exist and achieve their goal within the law.

In the Eastern countries, the hierarchy was based on social regulation
for many years, that is, the law served the authorities. Here, power is
perceived as a necessary need, an embodiment of will. Law-making is
directed only from top to bottom, and the source of law is the power, that
is beyond and above the law and is not subject to moral evaluation®.
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npobnemu teopii / Incturyt nepxasu i mpasa iMm. B.M. Kopernskoro HAH VYkpaimn. — K. : IH-T nepxasu i
npasa im. B.M. Kopeuskoro, 2002. — C. 69.

% Bacbkosuy I. [TpaBocBimomicTh Ta ii BIUIMB HA MEHTAJITET yKpaiHChKOTO Hapony. // IlpaBo Ykpainu.—
1998. — Ne 6. — C. 108-111, C. 109.

“ BacbkoBuy I. [TpaBocBimomicTh Ta ii BIUIMB HA MEHTAJITET yKpaiHcbKkoro Hapony. // [IpaBo Ykpaiam.—
1998. — Ne 6 — C. 108-111, C. 109.

351



The formation of Ukrainian statehood depended to a certain extent on
the influence of Russian culture and legal thought. One of the common
features of Russian pre-revolutionary legal thought was either a neglect
attitude to law, or its complete defiance and idealization of the moral and
religious factor. It was said not in vain a long time ago: people always
ruled in Russ’, but not laws*".

Unlike Western countries, where public relations was based on the
recognition of the subjective rights and freedoms of a person as an
achievement of human civilization for many centuries, public legal
consciousness in Russia, including the legal consciousness of the vast
majority of intellectuals, was never interested in the ideas of human rights,
and the content of law was never associated with the categories of
freedom, equality, and justice®. Law was not considered as an integral
part of universal human culture, as a means of social regulation of public
relations.

Ukraine’s being in the Soviet Union with the command-and-control
system of government also did not contribute to strengthening the
authority of law, but, on the contrary, the law had a declarative nature and
was used exclusively as a means of coercion in the hands of the ruling
elite.

Thus, the Ukrainian people were taught to fear the law for hundreds
of years, and not to respect and adhere to its demands, which gave rise to
mass legal nihilism, which, in turn, was the evidence of a low level of
legal culture and legal consciousness of people.

The proclamation of the independence of Ukraine, the change in the
system of values of Ukrainian society is accompanied by a crisis of
people’s legal consciousness, which is a significant obstacle to the
development of a law-governed state.

Well-known lawyer and philosopher P.l. Novgorodtsev, referring to
the crisis of legal consciousness, linked it with changes in political and
legal beliefs and attitudes, with the exaggeration of the role and
importance of the idea of a law-governed state, with the positive laws
moving behind the movement of history. As a consequence of this, in his

“ Maryzos H.W. TIpaBoBoii HUTHJIM3M U TPABOBOW HI€aH3M, KaK JBE CTOPOHHBI «OIHOM Memaim» //
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opinion, conflicts arise constantly and inevitably between the old order
and new progressive aspirations in a life®.

The crisis phenomena taking place in the economic, social life could
not help influencing the level of legal consciousness of a person in
Ukraine. It is under their influence that the younger generation is largely
educated in an atmosphere of spiritual impoverishment, desolation,
heartlessness, immorality, and disrespect for their parents, disbelief in the
future. The uncritical transfer of doubtful values and moral norms of
modern mass culture of the Western world to our own national
background has greatly deformed consciousness, people’s psychology*.

As a result of analysis of the person’s legal consciousness level at the
present stage of development of Ukrainian society, one can conclude that
with declaration of Ukrainian independence, rejection of authoritarian
methods of government, implementation of the constitutional idea of the
supremacy of law, there has been a real possibility of developing Ukraine
as a united integral law-governed state with the democratic principles of
governance and formation of a proper level of legal consciousness and
legal culture of citizens.

In order to achieve this goal, it is necessary, first of all, as 1.O. Illin
noted, to do everything “to bring the law to the people to consolidate the
public legal consciousness, so that people understand, know and
appreciate their laws, so they voluntarily adhere to their duties and
prohibitions and loyally use their powers. Law must become a factor of
life, a measure of real behavior, the power of the people’s soul”*.

N.M. Parkhomenko defines the following ways of forming a legal
consciousness: involving the wider population in law-making activity
through the development of institutes of direct (immediate) and
representative (referendums, public interviews) of democracy, aimed at
understanding the content of legal acts, the reasons for their adoption and
proper implementation; legal propaganda; correct implementation of legal
norms by state authorities, state enterprises and institutions (ensuring this
condition is a clear and effective activity of the employees of internal
affairs bodies, prosecutors, raising the level of their legal culture); the
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*® Mnpunr U.A. O cyuHocTH npaBocosHanust. // Teopust rocyaapetsa u mpasa. I1o. pef. m.10.H., mpod.
B.A. TomcunoBa. — M.: UznatensctBo «3epuanoy, 2003.— 400 c. — C. 176.
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protection of constitutional rights and freedoms of a person and citizen by
the authorized bodies of state power*®.

CONCLUSIONS

The high level of legal consciousness of a person expressed in their
active socio-legal attitude is achieved as a result of a successful
combination of purposeful and spontaneous means of legal socialization,
taking into account real life conditions, historical preconditions for their
formation, social status of the person, level of general and legal culture of
society, legal-educational work and person’s individual capabilities.

The legal consciousness of a personality is a proper qualitative level
of knowledge of law, recognition of its higher social value, understanding
of its necessity and participation in the internal motivation of actions and
acts of a person, achieved in the process of person’s successful legal
socialization.

The higher the level of legal consciousness, the more persistent the
legal convictions of the personality, the more often they determine their
behavior in accordance with the goals and tasks expressed in law. At the
same time, the high level of development of legal consciousness of the
personality has an influence on the formation of public legal
consciousness in general. That, in turn, promotes the implementation and
functioning of real human rights protection mechanisms.

SUMMARY

The issue of the concept, content and essence of legal consciousness
Is considered. It is determined that under the legal consciousness one
should understand the proper qualitative level of law knowledge,
understanding of its necessity and participation in the internal motivation
of actions and acts of the person, achieved in the process of successful
legal socialization of the personality.

Respect for law as well as its recognition as a main social regulator of
public relations is an indicator of a high level of person’s legal
consciousness, which in turn is a positive result of their legal
socialization. A person with a high level of legal consciousness, on the

*® Teopist mepxasu i npasa. Axagemiurmii kypc: TTiapydHHK T CTY/ICHTIB IOPHINIHEX CIEIia bHOCTEH
BHINMX HaBuanbHUX 3aknamie / MOHY; 3a pen. O.B.3aituyka, H.M. Ownimenko; ABbt.: 3aiiuyk O.B.,
3aenp A.IT., Komunenko O.JI., Onimenko H.M. ta in. — Kuis: FOpiakom IaTep, 2008. — C. 555.
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one hand, recognizes their duties to society, and on the other hand, they
know their rights and do not allow their violation.

Today, the formation of legal consciousness in Ukraine is taking
place in the keen struggle of new legal thinking with the old one, creating
a complex ideological and political-legal problem, which requires new
approaches in forming the goals, tasks of legal socialization of the
personality and the search for new means and ways of its implementation.

Different approaches to the study of the legal consciousness structure
are analyzed and its main functions are determined.

The deep dialectical unity of such legal consciousness subjects as
personality, group and society as a whole is studied. Outside the public
legal consciousness there is no and it can not be the individual legal
consciousness of the personality. At the same time, the high development
of individual legal consciousness of the personality has an influence on
the formation of public legal consciousness in general.

It is established that the higher the level of legal consciousness, the
more persistent the legal convictions of the personality, the more often
they determine their behavior in accordance with the goals and tasks
expressed in law. At the same time, the high level of development of legal
consciousness of the personality has an influence on the formation of
public legal consciousness in general. That, in turn, promotes the
implementation and functioning of real human rights protection
mechanisms.
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CONCLUSIONS

A person, his or her life and health, honor and dignity, inviolability
and security are recognized as the highest social value in Ukraine (Article
3 of the Constitution of Ukraine), such rights are consolidated in current
international treaties, the consent for binding nature of which is given by
the Verkhovna Rada of Ukraine and which are a part of national
legislation of Ukraine (Article 9 of the Constitution of Ukraine). Human
and civil rights, their scope and assurance are the indicators of person’s
actual and legal status in the society.

That is why the principle of the priority of human rights and
freedoms, their recognition of the highest values, assurance and their
proper provision is the basis for any law-governed state creation. In
particular, Article 55 of the Constitution of Ukraine provides the right of
every person to protect his or her rights and freedoms by any legal means
against violations and unlawful infringements. Such rights can be limited
only in cases directly provided by the Constitution of Ukraine with a
specific aim, namely: - to protect human life and property; - to prevent
crime and to suspension; - to ensure interests of national security,
territorial integrity, public order, economic wealth; - to provide health
care and morality of people, to protect reputation or rights and freedoms
of other people; — to prevent information disclosure obtained
confidentially.

Therefore, the issues collected, systematized and generalized in the
given work are urgent for the group of authors of the present monograph
and other scientists and practitioners in the field of law, political science,
sociology, philosophy, namely: the detailed and comprehensive research
of the socio-legal phenomena and uncovering of its scientific features;
exercise of human rights and freedoms by creating proper conditions in
the state and society; human understanding of own rights and freedoms as
well as the possibility of the application of legal methods and means of
their protection against violation, claims from the state and individual
members of society.
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