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THE HUMAN RIGHT TO PROFESSIONAL LEGAL ASSISTANCE
IN UKRAINE: CONCEPT AND LEGAL NATURE

Dzhuska A. V.

INTRODUCTION

Recognition of any state democratic, social and legal is impossible
without creating an effective system of protection of fundamental human
rights and freedoms in it. A special place in this system is the right to
professional legal assistance.

The topicality of the research of human right to professional legal
assistance in Ukraine is especially reinforced by the constitutional and
legal reform which was introduced in 2016 in the area of justice. In
accordance with the amendments to the Constitution of Ukraine, everyone
has the right to professional legal assistance. In cases provided for by law,
this assistance is provided free of charge. Everyone is free in choosing a
defender of one’s rights (Article 59). Article 131° of the Constitution of
Ukraine states that an attorney provides professional legal assistance in
Ukraine. Independence of the attorney is guaranteed. The principles of the
organization and activity of the advocacy and practice of law in Ukraine
are determined by law. The attorney exclusively represents the other
person in court, as well as protection from criminal charges. In addition,
the law may specify exceptions for representation in a court in labor
disputes, disputes concerning the protection of social rights, elections and
referendums, minor disputes, as well as in relation to the representation of
minors or infants and persons recognized as incapacitated by the court or
whose capacity is limited".

First of all, ensuring the right to professional legal assistance is not
only the constitutional and legal obligation of the state, but also the
observance of international legal obligations undertaken by Ukraine in
accordance with the provisions of the United Nations Universal
Declaration of Human Rights (1948), the International Covenant on Civil
and Political Rights (1966) as the basic documents containing universal

! Komcrurymis Vipaimm Binm 28.06.1996 p. Ne 254x/96-BP. URL: http://zakon5.rada.gov.ua/
laws/show/254%D0%BA/96-%D0%B2%D1%80.
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standards of human rights, as well as the Convention for the Protection of
Human Rights and Fundamental Freedoms (1950) is a basic document of
a regional nature (its effect extends to the member states of the Council
Europe).

In addition to the Constitution as the Basic Law and international
treaties in the field of human rights, the issue of ensuring the right to
professional legal assistance is regulated by decisions of the
Constitutional Court of Ukraine, the European Court of Human Rights, as
well as other normative legal acts (codes, laws, by-laws, in particular,
procedural codes, the Laws of Ukraine “On the Bar and Practice of Law”
of July 5, 2012, No. 5076-VI, “On the Judiciary and the Status of judges”
of June 2, 2016, No. 1402-VIII, “On the Notary” of September 2, 1993,
No. 3425-XII, “On Free Legal Aid” of June 2, 2011, No. 3460-VI, etc.).

It should be noted that, unfortunately, at the legislative level the
definition of the concept of the right to professional legal assistance is not
defined, which increases the relevance of the chosen subject and
necessitates the doctrinal interpretation of this concept.

1. Definition of the concept
“human right to professional legal assistance”

Researching the decisions of the Constitutional Court of Ukraine we
have found that they contain only provisions regarding the right to legal
assistance. Thus, in the decision of the Constitutional Court of Ukraine
(case about the right to legal assistance) of September 30, 2009,
No. 23-rp/2009, it was specified that the right to legal assistance is a
guaranteed possibility of every person to receive such assistance in the
amount and in the forms determined it, regardless of the nature of the
legal relationship of a person with other subjects of law®. And in the
decision of the Constitutional Court of Ukraine (case about the right to
choose a lawyer) of November 16, 2000, No. 13-rp/2000 it is stated that
the right to legal assistance is the possibility of an individual to receive
legal services guaranteed by the Constitution of Ukraine®.

? Pimenust Koncruryuiitnoro Cyay Vkpainn y crpasi 3a KOHCTUTYIIHEM 3BEpPHEHHSM IPOMasHHHA
Tlonosans Iropst BomoguMuposuua o0 odiriitHoro TiiymMadeHHs mooxenb ctarti 59 Koncrutynii Ykpaiau
(cipaBa mpo mpaBo Ha mpaBoBy pomnomory) Bim 30.09.2009 p. Ne 23-pn/2009. O¢iyitinuii sichux Yxpainu.
2009. Ne 79. Cr. 62.

® Pimenus Koncruryuiitnoro Cyay Ykpainnm y crnpaBi 3a KOHCTHTYIIHHHM 3BEPHEHHSIM TPOMaISHHHA
ConnaroBa ['ennanis IBaHOBMYA m00 odiniiiHOro TiryMadeHHs nojoxeHb crarti 59 Koncrurynii Ykpainu,
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The Explanatory note of January 26, 2016, to the Draft Law of
Ukraine “On Amendments to the Constitution of Ukraine (Regarding
Justice)” of November 25, 2015, No. 3524 states that the right to
professional legal assistance is guaranteed by the Basic Law of the State
the person’s ability to receive high-quality legal services that can only be
provided by a professional attorney who has undergone special training
and not by another person. At the same time, the proposed formula does
not deny the right to legal assistance in general, including the free
assistance, which can be provided by another (except for professional
attorneys) lawyers. However, emphasis is placed on the assurance
received by the person of professional assistance”.

In general, the right to professional legal assistance can be interpreted
objectively and subjectively:

— In an objective sense, it is a set of legal norms regulating relations
on the provision of professional legal assistance;

— in a subjective sense, it is the person’s ability to provide or receive
professional legal assistance in order to ensure the rights, freedoms and
legitimate interests of the person in need of such assistance is guaranteed
by the Constitution of Ukraine and other normative-legal acts’.

The content of the subjective right of a person to professional legal
assistance can be expressed through the following powers: 1) the ability to
personally take actions aimed at the implementation of the relevant right
(right to own actions), including access to power subjects (international,
national) for protection (compulsory security) one’s rights; 2) the
possibility to abstain from committing certain actions for the realizing
one’s rights; 3) the ability to demand from other persons proper conduct
(the right to other actions or legal proceedings), including for the purpose
of enforcing the implementation of the corresponding rights; 4) the
possibility to apply to socially obligated persons for the provision of

crarti 44 KpumiHaneHO-TIpollecyabHOTO KojAekCy Ykpainu, crareii 268, 271 Kopekcy VYkpainum npo
a/JIMIHICTpAaTHBHI NPaBONOPYIIEHHS (CrpaBa NpO MpPaBO BUIBHOTO BHOOPY 3axucHuKa) Bix 16.11.2000 p.
Ne 13-pn/2000. Oghiyitinuii gicnux Yrpainu. 2000. Ne 47. Ct. 109.

Toacuweanvna 3anucka 6i0 26.01.2016 p. oo mpoekty 3akoHy YKpaiHH NpO BHECEHHS 3MiH IO
Koncrurynii Ykpainu (momo mpaBocymas) Bim 25.11.2015 p. Ne3524. URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webproc4_1?pf3511=57209.

> Jlutouenko JI. A., Uyiiko O. B. [IoHsTTS “IpaBo Ha MPaBOBY JOIOMOrY” Ta “IpaBoBa IOMOMOTra” y
KOHTEKCTi ~ KOHCTHUTYIIHHOTO Ta  IMBIIBHO-TIPOIECYaTbHOTO  3aKOHONABCTBA.  Haykoguil  GiCHUK
Jninponemposcvkozco deporcasrnozo ynisepcumemy enympiwinix cnpas. 2011. Ne 4. C. 159-160.
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certain material and other goods for the satisfaction of spiritual and social
needs®.

In our opinion, the human right to professional legal assistance can
be considered: 1) firstly, as a separate constitutional right (Article 59 of
the Constitution of Ukraine), which can not be limited (second part of the
Article 64 of the Constitution of Ukraine), and secondly, as a
constitutional guarantee for the implementation, protection of other
constitutional human rights and freedoms guaranteed by Articles 29, 40-
56, 61, 63 of the Constitution of Ukraine, and thirdly, as a derivative of
the constitutional right to information (Article 34 of the Constitution of
Ukraine), constitutional law to judicial protection of human rights and
freedoms (part one of the Article 55 of the Constitution of Ukraine) and
the constitutional right to respect for the dignity of a person (part one of
the Article 28 of the Constitution of Ukraine); fourthly, as a mechanism
for mediating the relations between the state, society and a person, which
is realized in the most important spheres public life by providing
appropriate benefits. The peculiarity of the right to professional legal
assistance lies in the fact that it mediates relations not only between
people, but with the state as a whole; 2) as a complex-component right,
the structure of which includes: the right to apply to an attorney for
obtaining professional legal assistance for the purpose of the effective
implementation, protection of rights, freedoms and legal interests of a
person; the right to certain content and quality of received (provided)
professional legal assistance; the right to receive legal aid on a free basis
in the manner prescribed by law; the right to demand the appropriate
active and effective actions from an attorney; the right to information
about the possibility of obtaining professional legal assistance, including
free of charge; the right to receive professional legal assistance in an
accessible and comprehensible language and in a convenient form; the
right to demand protection of the violated right; 3) as the most important
element that reveals the content of such a basis of the constitutional order,
as the legal nature of the state (Article 1 of the Constitution of Ukraine).

As noted above, the human right to professional legal assistance is
derived from the right to information. The basis for the right to
professional legal assistance is the fundamental social benefits (legal

® Jcakoa B. M. TIpaBo Ha mpaBOBY JOMOMOTY: TIOHSTTS, OCOOIHBOCTI, rapaHTii: asmopeg. ouc. ... Kauo.
ropuo. Hayk. Xapxie, 2013. C. 10-11.
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information and protection of human rights, freedoms and legitimate
interests). Therefore, when realizing the right to professional legal
assistance, a person receives from an attorney the necessary legal
information for the purpose for effective protection of one’s rights,
freedoms and legitimate interests.

Also, it should be noted that the right to professional legal assistance
Is a constitutional right, since it is guaranteed by the Constitution of
Ukraine (Article 59 of Chapter II “Rights, Freedoms and Responsibilities
of a Person and a Citizen”).

2. The essence of the human right to professional legal assistance

It is necessary to disclose the essence of the concept “professional
legal assistance” when researching the legal nature of the human right to
professional legal assistance.

A key element of professional legal assistance is the concept “help”.
Help is a kind of human activity, one of the types of social interaction,
one of the forms of social assistance. It represents a type of relationship
between actors in which one subject acts in the interests of another to
achieve the result of another useful for another subject’.

The signs of “professional” and “legal”, which are added to the
concept “help”, indicate that this type of activity (assistance) is provided
by an attorney (a person of the legal profession, who has the necessary
level of professional training, is bound by the rules of professional
(lawyer) ethics, legal requirements for access to the profession and bear
responsibility for improper performance of one’s professional duty)®.

The term “legal assistance” is used in international law and in the law
of certain states which can be interpreted differently.

Thus, there is an extended interpretation of the concept of “the right
to legal assistance” within the United Nations standards. “The Basic
Principles on the Role of Lawyers” (adopted by the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders,
Havana, Cuba 27 August to 7 September 1990) contain the following
provisions: all persons are entitled to call upon the assistance of a lawyer

" Manuenxo B. 0. ¥Opuanaeckas momors (BOnpocs obieil Teopun): Monorpadust. Kpacrosipek: Cb.
denep. yu-1, 2011. C. 19, 22.
Toacuweanvna 3anucka 6i0 26.01.2016 p. oo mpoekty 3akoHy YKpaiHH NpO BHECEHHS 3MiH IO
Koncrurymii Ykpainu (oo MIPaBOCYIJIs1) BiJl 25.11.2015 p. Ne 3524, URL:
http://wl.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=57209.
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of their choice to protect and establish their rights and to defend them in
all stages of criminal proceedings (paragraph 1); governments shall ensure
the provision of sufficient funding and other resources for legal services to
the poor and, as necessary, to other disadvantaged persons. Professional
associations of lawyers shall cooperate in the organization and provision
of services, facilities and other resources (paragraph 3); advising clients as
to their legal rights and obligations, and as to the working of the legal
system in so far as it is relevant to the legal rights and obligations of the
clients (subparagraph (a) of paragraph 13); assisting clients in every
appropriate way, and taking legal action to protect their interests
(subparagraph (b) of paragraph 13); assisting clients before courts,
tribunals or administrative authorities, where appropriate (subparagraph
(c) of paragraph 13)°. Therefore, the term “legal assistance” combines
various types of legal assistance (services), both free of charge and
payable.

In accordance with the Resolution (78) 8 “On legal aid and advice”
(adopted by the Committee of Ministers of the Council of Europe on
2 March 1978 at the 284th meeting of the Ministers’ Deputies), the
concepts “legal aid” and “legal advice” have different meanings. This
document states: no one should be prevented by economic obstacles from
pursuing or defending his right before any court determining civil,
commercial, administrative, social or fiscal matters. To this end, all
persons should have a right to necessary legal aid in court proceedings.
When considering whether legal aid is necessary, account should be taken
of: a. a person’s financial resources and obligations; b. the anticipated cost
of the proceedings (paragraph 1); legal aid should provide for all the costs
necessarily incurred by the assisted person in pursuing or defending his
legal rights and in particular lawyers’ fees, costs of experts, witnesses and
translations. It is desirable that, where legal aid is granted, there should be
an exemption from any requirement for security for costs (paragraph 3);
the state should ensure that a person in an economically weak position
should be able to obtain necessary legal advice on all questions arising out

% Basic Principles on the Role of Lawyers (adopted by the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Havana, Cuba 27 August to 7 September 1990). URL:
https://www.ohchr.org/en/professionalinterest/pages/roleoflawyers.aspx
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of the matters mentioned in principle 1, which may affect his rights or
interests (paragraph 12)™.

Like the law of the Council of Europe, the issue of legal assistance in
Germany is solved by the Law on Assistance in the Payment of
Procedural Costs of 1980 and the Law on Legal Advice and
Representation of People with Low Income since 1994. Moreover, such
assistance in Germany is only the means to bear all procedural costs, both
forensic and non-judicial, including for the payment of a lawyer’s services
during the preparation of a case for trial and in court proceedings. Another
subsystem of such assistance in Germany is the legal services provided
under the relevant provisions of the German Civil Code (BGB) of 1896.
Their peculiarity is that in the event of these relations, the equality of their
parties is presumed, which is the basic principle of civil legal relations.

French legislation on the provision of legal assistance is fully in line
with the position of the United Nations in this matter. In France, legal
assistance is: 1) free legal aid; 2) assistance in facilitating access to legal
protection: a. providing individuals with general information about their
rights and responsibilities, as well as directing persons to organizations
responsible for the realization of their rights; b. assistance in the
implementation of all measures aimed at the realization of the rights of a
person or the fulfillment of legal obligations, as well as assistance in the
implementation of extrajudicial procedures; c. legal advice; d. assistance
in the compilation and conclusion of legal acts; 3) mediation of a lawyer
during detention; 4) assistance in the consideration and resolution of
criminal cases.

Legislation of Norway under the legal aid understands only free aid,
in particular: legal advice; judicial assistance; exemption from litigation
costs.

In England such assistance means different types of legal services
that are provided to individuals free of charge. In particular, they have:
legal advice; legal support; representation*.

Considering the interpretation of the concept of legal assistance in the
laws of Germany, France, Norway and England we see that a model of

1% Resolution (78) 8 “On legal aid and advice” (adopted by the Committee of Ministers of the Council of
Europe on 2 March 1978 at the 284th meeting of the Ministers’ Deputies). URL: https://www.euromed-
justice.eu/en/system/files/20090128115013 res%2878%298eCoE.pdf

1 IIpaBoBa momomora: 3apyOixkHHIA JOCBiM Ta MpOMo3uiii s Ykpaiau / aBT.-ymopsa. O. A. banuyk,
M. C. lemxoBa. Kuis: ®dakt, 2004. C. 11-13.
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legal assistance implemented in the legislation of France is the most
acceptable for Ukraine.

It should be emphasized that in Ukraine exemption from litigation
costs is a separate institution of procedural law and does not apply to legal
assistance.

It should be noted that there are different approaches (on different
grounds) in the legal literature that help characterize the notion of
professional legal assistance.

In our opinion, depending on the content and purpose of the activity
in the field of law (legal sphere), it is expedient to consider professional
legal assistance through the concept “ensuring rights” as the broadest,
since it is not limited by implementation or protection.

The professional legal assistance as an ensuring of human rights is a
system of measures aimed at the realization and protection of the rights,
freedoms and legal interests of an individual, which are implemented by
an attorney, and are aimed at achieving full legal protection. At the same
time, in the provision of law, a special place is taken in such a way as
promotion.

The main features of professional legal assistance, which characterize
it as a concept, can be divided into: a. signs of subjects; b. signs of the
object; c. structural and informative features (purpose, means, results,
interests)™.

Signs of subjects. The professional legal assistance as an activity
takes place within the framework of relations between the subject of the
receipt and the subject of provision. The subject of obtaining professional
legal assistance is primarily a person (an individual), and the subject of
provision (an attorney).

The inability of the subject to realize one’s rights, freedoms and
legitimate interests by own actions necessitates the provision of
professional legal assistance. Such assistance must arise due to the lack of
special knowledge and skills in the field of law (ignorance of the rights in
one or another life situation, legal means of their implementation, etc.),
the existence of legal and/or factual obstacles to the independent realize of
legal capacity (incapacity, age, state of health, unwillingness,
psychological unwillingness to act by yourself in the legal field, etc.).

2 Tlanuenko B. 0. FOpummdaeckas momoms (BOmpocs ofieii Teopun): Mosorpadus. Kpacuosipek: Cub.
¢enep. yu-1, 2011. C. 102.
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The interest of the person, initiative, and the appeal for help is a
prerequisite for the provision of professional legal assistance.

The professional legal assistance, as a rule, can not be provided
contrary to the will of the subject of obtaining. But there are exceptions to
the rules. For example, the legislation of Ukraine establishes a list of cases
where the participation of an attorney is mandatory (Article 52 of the
Criminal Procedural Code of Ukraine).

The subject of the provision of professional legal assistance in the
organizational and structural plan is a person acting in accordance with
the procedure established by law, and doing this type of professional
activity. The subject of the provision of professional legal assistance is an
attorney, that is, an individual who is subject to very serious professional
requirements (the presence of complete higher legal education, possession
of the state language, the presence of work experience in the field of law
of not less than two years, passing a qualifying examination, undergoing
internship (except in cases established by the Law of Ukraine “On the Bar
and Practice of Law”), the swearing an oath of an attorney of Ukraine and
obtaining a certificate on the right to practice of law)".

It is worthwhile to focus on such a concept as the qualification of a
person who provides legal assistance (in particular, it will be a question of
attorneys and other lawyers).

The qualification of the person providing legal assistance is, first of
all, the degree and type of professional education of the subject of such
assistance, the presence of one’s knowledge, skills and abilities necessary
for its implementation. In this aspect, a sign of qualification is associated
with the characteristics of the subject of the provision, which is confirmed
by official documents (on education, experience in the field of law, etc.).
Qualification is the external aspect of legal assistance, which reflects the
state of the subject of its provision. In a dynamic, meaningful plan
qualification means a measure of quality, the level of the activity oneself,
its characteristics, depending on complexity, accuracy, responsibility,
compliance with laws, requirements, rules of optimal use of means,
methods of assistance in each case™.

B Ipo aosoxamypy ma adsokamcvky Oisnvnicms: 3akon Yipainu 6id 05.07.2012 p. Ne 5076-VI.
Bimomocti BepxoBuoi Pamm Ykpaiam. 2013. Ne 27. Cm. 282; Ilanuenko B. 1O. FOpuamdeckas momorms
(Bompocs! o61eit Teopun): Mmonorpadusi. Kpacuospek: Cub. deaep. yu-1, 2011. C. 103-104.

Y TManuenko B. 10. FOpuamdeckas momomib (BOIpocs! obimeii Teopun): Mouorpadus. Kpacrosipek: Cub.
tdenep. yu-1, 2011. C. 104-105.
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The qualification of legal assistance covers two aspects: the
qualification (professionalism) of the subject of provision (and in this
sense is a feature that characterizes the subject of provision) and the
quality of the assistance (this is already a sign of the activity oneself, its
structure and content). Before the actual provision of legal assistance, it is
not possible to say whether it is qualified or not. Therefore, the concept of
“legal assistance” and ‘“qualified legal assistance” relate both to the
generic and specific notion™.

In addition, legal assistance must be effective in line with
international practice. The requirement for the effectiveness of legal
assistance involves the introduction of a special term “minimum standards
for qualified legal assistance”, among which: the legal education of the
person providing the assistance; presentation of special requirements
(qualification exam, internship, etc.) to a person who provides certain
types of legal assistance; activity of providing legal assistance™.

The European Court of Human Rights has repeatedly stated the
violation of the right to protection in cases where the defender was
formally appointed, but did not effectively protect. Indicative is the
judgment of the European Court of Human Rights (Yaremenko v. Ukraine
of June 12, 2008), in which each of the two defenders representing the
applicant saw him only once and only during the interrogation, and none
of them interrogated he did not see the applicant, indicating the symbolic
nature of their services. In this case, the Court questioned the protection of
the applicant’s effective defense'’.

The professional legal assistance provided by the attorney, poorly,
without reason, can not be called qualified. And this is a serious problem,
especially when it comes to the protection of criminal prosecution.
Unfortunately, in Ukraine there are no tools that fully guarantee the
quality of attorneys’ services, especially those who provide free secondary
legal aid. The low quality of the assistance provided can be explained by
the low level of services provided by the attorneys providing free

' Manuenxo B. I0. IOpumuueckas momors (BOmpocs obuieii Teopuu): Mosorpadus. Kpacrospek: Cub.
¢enep. yu-1, 2011. C. 108.

® Menbuuuenxo P. T. KoHCTUTYIHOHHOE TIPaBO Ha IOPHIWYECKYIO TOMOINb: aBToped. awc. ... KaH.
ropua. Hayk. Bonrorpan, 2001. C. 13.

CremanoBa C. B. EdextuBHa momomora 3axumCHHKa SK CKJIaJ0Ba KOHCTHUTYIIHHOTO MpaBa Ha
npodeciiiHy mMpaBHUYY JOTMOMOTY Ta MKHAPOIHHWHA CTAaHIAPT IMpaBa Ha CTpaBeMNIuBUN cya. FOpucnpyoenyis y
opmysanni npagosoi depicasu ma epoOMAOIHCHKO20 CYCRITbCMBA: MaTepiall MiXKHAPO/. IOPHI. HAYK.-TIPaKT.
IarepHeT-KOH. (06.10.2016 p.). URL: http://legalactivity.com.ua/index.php?option=com_content&view=
article&id=1332%3A041016-20&catid=161%3A2-1016&Itemid=201&lang=ru.
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secondary legal aid, which is directly dependent on public funding.
Therefore, the state is obliged to create certain conditions for the
implementation of the human right to professional legal assistance, given
that such assistance should be real, professional and qualified. At this
time, the first steps have been taken to create such conditions. In
particular, it refers to the adopted Law of Ukraine “On the Bar and
Practice of Law” and the Lawyer’s Ethics Rules, which set up quite
serious professional requirements for the profession of attorneys. Thus,
the state fully shares the responsibility for the professionalism of the
assistance of attorneys'®.

If professional legal assistance is provided by an attorney in violation
of the rules of law (in particular, the Law of Ukraine “On the Bar and
Practice of Law”) and/or norms of professional ethics (the Lawyer’s
Ethics Rules), then such assistance may be considered unqualified.

We note the fact that the norm of the Article 59 of the Constitution of
Ukraine guarantees everyone the right to professional legal assistance, but
there is no question of qualification in it. It can be assumed that the
legislator, when replacing the concept of “legal assistance” with the term
“professional legal assistance” in the Basic Law, meant that the sign
“professional” would mean that such assistance would be provided by a
qualified person of the attorney profession.

Signs of the object. The object of professional legal assistance is a
problematic legal situation, that is, the problematic life situation of the
subject of its receipt, which has a legal character. In this case, under the
problematic legal situation is understood complex life circumstances
(conflict or state in the relations of people threatening the conflict), on the
outside (dispute, divergence of interests, rivalry of thoughts and
intentions, which requires the legal solution)®®.

The problematic legal situation as an object of professional legal
assistance is characterized by the fact that:

— this is the life situation of a person which exists as objective (in
quantitative terms, the totality of social, first of all, legal, relations, factors
and circumstances), as well as that which exists in one’s consciousness;

8 Cremamosa C. B. EdexrnBHa 0moMora 3aXHCHHKA SK CKIag0Ba KOHCTHTYIIHHOTO mHpaBa Ha
npodeciliHy mpaBHUYY JOMIOMOTY Ta MDKHAPOIHHWIA CTaHIAPT MpaBa Ha CIpaBelIuBuil cya. FOpucnpyoenyis y
Gopmysanni npagosoi depicasu ma epoMAOIHCHKO20 CYCRilbCcmMEa: MaTepialan MiKHAPOJ. IOPU. HAyK.-TIPaKT.
InTepHeT-KOH(. (06.10.2016 p.). URL.: http://legalactivity.com.ua/index.php?option=com_content&view=
article&id=1332%3A041016-20&catid=161%3A2-1016&Itemid=201&lang=ru.

19 Anexcees C. C. Bocxoxnenue k npay. [Toucku u perenns. Mocksa: Hopma, 2001. C. 256-259.
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— the situation hinders the use of legal possibilities (rights, freedoms,
legitimate interests), making it difficult to realize the various interests of
the person receiving professional legal assistance;

— the legal nature of the life situation is conditioned by the presence
of real or predictable social ties in the field of legal regulation and the
necessity of its solution by means of a legal nature;

— the problematic nature of the legal situation is caused by the
inability of the person to transform it (to resolve it) through the
independent realize of the rights, freedoms and legitimate interests which
are due to it

Structural and content signs. Professional legal assistance is a
promotion that is carried out in the interests of another person. Like all
other social needs of a person, the need for such assistance arises when its
satisfaction is a means of realizing a particular interest*. The realization
of the interests of another person is the main process in respect of which
professional legal assistance has an “auxiliary” character, the course of
which it facilitates, supports. Specific for such assistance is that the
realization of interests takes place in the legal field, in public relations,
which constitute the subject of legal regulation (in the problematic legal
situation)®.

The important feature of professional legal assistance as a form of
assistance is the priority of the rights, freedoms and legitimate interests of
a person receiving such assistance to meet one’s individual interests®.
Note that in the first part of the Article 28 of the Law of Ukraine “On the
Bar and Practice of Law” it is indicated that “an attorney, attorney bureau
or attorney company shall not enter into the contract on provision of legal
services in the event of conflict of interest”*".

The professional legal assistance is the purposeful activity. The main
objectives of professional legal assistance include: ensuring the rights,
freedoms and legitimate interests of the individual, achieving maximum

 Targenxo B. FO. FOpummaeckas moMonts (Bompock! oimeii Teopun): Mororpadus. Kpacrospek: Cr.
¢enep. yu-1, 2011. C. 111-112.
Muxaitnosckass U. b., Ky3pmunckas E. @., MazaeB 0. H. IOpuanueckas momoiib HaceleHHIO:
MOTPeOHOCTH ¥ BO3MOKkHOCTH. Mocksa. 1995. C. 8.
%2 Tlanuenko B. 0. FOpummdaeckas momomis (BOmpocs o6ieii Teopun): Mosorpadus. Kpacrosipek: Cub.
¢benep. yu-1, 2011. C. 115.
ITanuyenko B. 1O. IOpunndeckas momors (BOompockl obieit Teopun): mororpadus. Kpacaosipck: Cuo.
¢denep. yu-1, 2011. C. 122.
* Ilpo aosoxkamypy ma adsokamcvky Oisuvnicms: 3akon Yipainu 6id 05.07.2012 p. Ne 5076-VI.
Bimomocti Bepxosnoi Pamu Ykpaiau. 2013. Ne 27. Cm. 282
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degree of one’s security; provision of a favorable human life; creating a
person with legal means favorable conditions for the protection of one’s
subjective rights; protection of human rights, etc. Undoubtedly,
professional legal assistance, acting as a legal guarantee of the rights and
freedoms, is an important element of the mechanism of ensuring the rights
and freedoms of individual and citizen and in the system with other legal
means working to achieve their full realization®.

The main objective of professional legal assistance is to maximize
the full realization of the rights, freedoms and legitimate interests of the
subjects interested in it by transforming (overcoming or preventing) a
specific problematic legal situation®.

At the same time, it should be noted that the provision of paid
professional legal assistance (on a contractual basis) does not guarantee
the receipt of a positive result in the case in favour of the client.
Therefore, paid professional legal assistance has a risk (aleatory)
character.

The content of professional legal assistance consists of actions using
the means of a legal nature, which are carried out by the subject of such
assistance (attorney), on the grounds and in a manner not prohibited by
the Constitution and laws of Ukraine. If such assistance is out of the law,
then it can not be granted. This content of assistance gives it the property
of “legality”, the legal nature, which consists in the predominant use of
legal means to achieve goals, the establishment, change and termination
of legal relations, that is, to obtain a legal result®”. Such assistance can be:
provision of legal information, consultations and legal clarifications,
statements, complaints, procedural and other documents of a legal nature,
representation of the interests of a person in courts, other state bodies,
local self-government bodies, other persons, provision protecting a person
from prosecution, providing a person with assistance in securing access to
secondary legal assistance and mediation®®. In addition, the commission of
actions (services) that constitute professional legal assistance may have

% Ylanuenxo B. 0. IOpunnueckas momonis (Bompocsl odmiei Teopun): MmoHorpadus. Kpacnosipck: Cuo.
tdenep. yu-1, 2011. C. 125.

IMangenko B. FO. IOpuaudeckast momorrs (Bonmpockl odrei Teopun): MoHorpadus. Kpacnosipck: Cuo.
tdenep. yu-1, 2011. C. 127; Augpycie B. I'. CniBBigHOIICHHS 3a0€3M€YeHHS aJBOKATyPOIO MpaBa Ha 3aXHCT 3
HaJaHHSIM MPaBOBOi JomoMoru. broaemenv Minicmepcmea ocmuyii' Yepainu. 2006. Ne 12 (62). C. 130.

2 Wamuuckuit A. D. OCHOBBI IPO(ECCHOHANBHOM esTETbHOCTH 0PHCTA. BBEICHNE B CIELHATLHOCTD.
Cwmounenck: M3n-Bo Cmou. yH-Ta, 1995. C. 14-15.
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the meaning of a legal fact (events, actions, state) that generates, modifies
or terminates a specific legal relationship. For example, after having filed
a lawsuit with an attorney and lodging it with a court (a legal fact), the
person acquires the status of participant in the trial (there are certain legal
consequences, there is a legal relationship). Otherwise, for example, legal
information or counseling carried out by a lawyer does not cause legal
consequences when the received legal information remains only in the
consciousness of the person which receives professional legal assistance.

The professional legal assistance (as well as any activity) has two
sides: external (objective) — external actions of the subject of assistance,
aimed at transforming (overcoming) the problematic legal situation, and
internal (subjective) — mental activity of the subject of the assistance (this
consideration goes beyond the scope of this research).

The subject of provision of professional legal assistance while doing
certain acts for the interests of the recipient of the assistance uses legal
means (means of demeanours and means of doing (technologies)) through
which the interests of the subjects of law are met, socially useful goals are
achieved. Since professional legal assistance is an action taken by the
subject of provision in the interest of the subject of receiving the
assistance, then it (professional legal assistance) is a mean of doing.

It should be noted that legal means used in the provision of
professional legal assistance include legal advice and counseling. The
subject provides professional assistance to the subject of obtaining legal
assistance to choose the best, most optimal legal mean from all the
existing volume of such means that is necessary in a particular life
situation.

Thus, taking into account the foregoing, we conclude that
professional legal assistance should be understood as the activity carried
out by an attorney (on a paid or non-paid basis), which pursues the sole
purpose of effectively implementing the rights, freedoms and legitimate
interests of a person.

The provision of professional legal assistance must comply with
certain principles, among which a special place is: the rule of law (in
accordance with the Article 8 of the Constitution of Ukraine in Ukraine,
the principle of the rule of law is recognized and in force, in which the
norms of the Constitution are rules of direct action and appeal to the court
to protect constitutional rights and freedoms of a person and a citizen are
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guaranteed directly on the basis of the Constitution of Ukraine. The
provision of the right to professional legal assistance stipulated by the
Article 59 of the Constitution of Ukraine is the responsibility of the state
depending on the fixing of the relevant mechanisms for the
implementation of this right in laws or other normative legal acts of
Ukraine); legality (the provision of professional legal assistance in
Ukraine is possible only on the principles stipulated by the Constitution,
other normative legal acts of Ukraine, the international treaties in force,
the consent to which the Verkhovna Rada of Ukraine has obligated)®;
independence (any external influence, pressure or interference in the
process of rendering professional legal assistance, in particular from the
state and local authorities, their officials, political parties, as well as the
influence of the individual interests of the subject of such assistance is
prohibited)®; preventive (professional legal assistance promotes the
legitimate exercise of one’s rights and freedoms, as well as aims to
prevent possible violations or illegal restrictions of human rights and
freedoms)®; the inadmissibility of a conflict of interests (no conflict
between the personal interests of the subject of the provision of
professional legal assistance and one’s professional rights and
obligations); confidentiality (limited access of a certain circle of persons
to information defined by law, or is personal data about an individual
protected by the legislation on protection of personal data)®; quality (the
state, guaranteeing everyone the right to professional legal assistance,
establishes appropriate professional and other criteria for the entities that
are entitled/obliged to provide this assistance, thus sharing the
responsibility for the quality of such assistance), etc.®.
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3. The human right to professional legal assistance
as part of the right to a fair trial and accessible justice

The human right to professional legal assistance should be considered
as part of the right to a fair trial and accessible justice, which in turn is an
important aspect of the practical implementation of the rule of law*”.

The right to a fair trial is enshrined in first paragraph of the Article 6
of the Convention for the Protection of Human Rights and Fundamental
Freedoms (1950), which states that “in the determination of his civil rights
and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the
trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of
the private life of the parties so require, or to the extent strictly necessary
in the opinion of the court in special circumstances where publicity would
prejudice the interests of justice”. Besides, the Article 6, paragraph 3 (c)
of this Convention contains provisions that “everyone charged with a
criminal offence has the right to defend himself in person or through legal
assistance of his own choosing or, if he has not sufficient means to pay for
legal assistance, to be given it free when the interests of justice so
require”™.

Article 10 of the Law of Ukraine “On the Judiciary and the Status of
judges” of June 2, 2016, No. 1402-VIII, entitled “Professional Legal
Assistance in the Realization of the Right to a Fair Court”, duplicates the
provisions of the Constitution of Ukraine regarding the right of a person
to professional legal assistance®.

The concept of a fair trial contains criteria for assessing, first of all,
the procedures for judicial review, that is, procedural justice. Any social
institution, including the right, can not be fair without ensuring its
availability, or the opportunity to take advantage of it, because the idea of

¥ Tomben 1., Xappuc 1., 3Baak JI. EBpomeiickas KOHBEHIMS O TpaBax d4eloBeka W EBpomerickas
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free and equal distribution of social benefits is violated®’. The scientists
admit that the driving force for the formation of the “access to justice”
movement was the problems associated with the implementation of the
right to legal assistance, namely, the inability to receive it by poor
people®®,

Ukrainian researcher V. Isakova notes that “the very existence in the
legal system of rights raises the question of the possibility of their forced
implementation, and in the event that a person does not have the
possibility of free access to the instruments of such coercion, logic
requires that a mechanism for legal assistance be created. Legal assistance
in this case is one of the elements that can ensure the enforcement of
rights, although, of course, not the only one. The right to legal assistance
Is @ matter of such paramount importance that all other rights relating to a
fair trial may be waived of any value if this right is not respected”.
Without the existence of a court, human rights and freedoms can not be
adequately protected in the event that another person is threatened with
subjective rights and freedoms. The basis of the modern concept of just or
proper justice naturally forms the principle of free access to justice™.

Also, the right to professional legal assistance is an important
element of the accessibility of justice, which is a necessary sign of the
legal state. In this aspect V. Isakova said that “both judges, practicing
lawyers and smart people are clear that in most cases ... people without a
lawyer do not receive the same justice in quality as others and
successfully removed from real access to the judicial system”*.

O. Ovcharenko considered the accessibility of justice as a principle of
organization and activity of the judiciary, the essence of which is the
absence of factual and legal obstacles to appealing to the court for the
protection of one’s rights. The content of justice is disclosed through a set
of its elements: 1) legal (institutional and procedural): the territorial
proximity of the court; openness of information about it; universal
jurisdiction of the court; its competence; stability of the judicial system;
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2) social: the need of citizens in resolving legal conflicts that arise in
society; the level of development of the legal consciousness of society as
a whole and individual citizens, which consists in legal awareness of the
population and in the trust of citizens in court; the level of justice of the
carriers of the judiciary (judges); 3) economic: the state’s expenditure on
the financing of the judiciary; expenses of the parties and other
participants of the case, provided by procedural legislation; expenses of
the state on providing access to the court of the poorest sections of the
population®.

Thus, the right to professional legal assistance is one aspect of access
to justice and the right to a fair trial.

Taking into account the foregoing, one can conclude that the human
right to professional legal assistance is guaranteed by the Constitution of
Ukraine, other normative legal acts, the opportunity of the individual to
receive (on a paid or free basis) assistance from an attorney, consisting of
solving a problem legal situation in order to effectively provision one’s
rights, freedoms and legitimate interests.

Specific features of professional legal assistance are:

1) is a kind of professional activity carried out by an advocate;

2) provides for legal content in actions (services), in particular,
provision of legal information and consultations, preparation of
documents of a legal nature, representation of another person in a court,
protection of the person from the criminal prosecution, etc., that may be
relevant to a legal fact that generates, changes or terminates specific legal
relationship;

3) may be provided on a paid or free basis;

4) is risky if it is provided on a paid basis (on a contractual basis)
because the provision of professional legal assistance does not guarantee
the receipt of a positive result in the case in favour of the client;

5) conforms to the principles of the rule of law, legality,
independence, preventive, inadmissibility of a conflict of interests,
confidentiality, quality, etc.

The human right to professional legal assistance, firstly, is the
fundamental, inalienable right of everyone, which is a set of legal
possibilities of an individual as a participant in legal relations, in order to

* Opuapenxo O. M. JIocTymHiCTb MpaBOCY/IS Ta TapaHTii #oro peamisariii: mororpadis. Xapkis: ITpago,
2008. C. 13, 74.
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achieve the set legal goals, and secondly, it serves as a key constitutional
guarantee for provision of other human rights (including the right to a fair
trial)*. That’s why, the human right to professional legal assistance is
considered as having a dualistic legal nature.

SUMMARY

The article deals with the concept and legal nature of the right to
professional legal assistance. In this aspect, the essence of professional
legal assistance and its special features are disclosed.

It has been established that this right, firstly, is the fundamental,
inalienable right of everyone, which is a set of legal possibilities of an
individual as a participant in legal relations, in order to achieve the set
legal goals, and secondly, it serves as a key constitutional guarantee for
the provision of other human rights (including the right to fair trial).
Particular attention is paid to the right to professional legal assistance as
one of the aspects of access to justice and the right to a fair trial.

The article focuses on the fact that the provision of the right to
professional legal assistance is not only a constitutional and legal duty of
the state, but also observance of the international legal obligations
undertaken by Ukraine in accordance with the provisions of international
agreements in the field of human rights.
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