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CRIMINAL LEGAL PROTECTION OF PERSON’S HEALTH
AS A CONSTITUTIONAL GUARANTEE OF THE PROVISION
OF HUMAN RIGHTS AND FREEDOMS

Katerynchuk K. V.

INTRODUCTION

The Constitution of Ukraine proclaims not only life but health as well
(Article 3) as the highest social value and impose obligations on the state
to provide their protection (Article 49) by all legal means (civil law, labor
law, administrative law etc.)'. The Constitution of Ukraine is the Basic
Law of our state and all laws without exception as well as all normative-
legal act are based on it, the Criminal Code of Ukraine is included?
(hereinafter referred to as the CC of Ukraine). For that reason Part 1
Acrticle 3 of the CC of Ukraine states the provision that the CC of Ukraine
is based on the Constitution of Ukraine and widely recognized principles
and norms of international law.

As one of the most preferential direction of state activity according to
the Law of Ukraine “The Basics of Legislation of Ukraine on Health
Protection’, health protection is a system of measures carried out by state
authorities and self-government bodies, their officials, health protection
institutions, physical persons — entrepreneur, registered under the
established procedure and obtained a license on economic activity on
medical practice, medical and pharmaceutical employees, public
associations and citizens with the aim of preservation and renewal of
physiological and psychological functions, optimal capability for work
and social activity of a person at maximum biologically possible
individual life expectancy (Clause 8 Part 1 Article 3). The goal stated in
the Law, in our opinion, should be specified in the part of preservation
and rehabilitation of physiological and renewal of mental activity.

! Koucrurynis Yxpainn: 3axon Bix 28.06.1996 p. Ne 254x/96-BP. Jlata onosnenns: 21.02.2019 p. URL:
http://zakon2.rada.gov.ua/laws/show/254x/96-Bp.

% KpuminaisHuii kogeke Yipainm: 3akon Bix 05.04.2001 p. Ne 2341-II1. J{ata onosienms: 26.02.2019 p.
URL.: http://zakon4.rada.gov.ua/laws/show/2341-14.

® OcHOBH 3aKOHOJABCTBA VYKpaiHM PO OXOPOHY 310pOB’s: 3akoH Ykpaimm Bim 19.11.1992 p.
Ne 2801-XII. darta onosnenns 01.01.2019 p. URL: http://zakon5.rada.gov.ua/laws/show/2801-12.
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In Ukraine, at the state level, a complete organizational and legal
system is approved and is functioning. Formation and provision of health
care policy is imposed on the state, the main functions of which are the
following:

1) Control and supervision over observance of the legislation on
health care through specially authorized executive bodies;

2) Prevention of infectious diseases, dangerous for people.

The formation of public health policy is carried out by the Verkhovna
Rada of Ukraine, by consolidating constitutional and legislative principles
of health care, defining its goals, main tasks, directions, principles and
priorities, establishing standards and amounts of budget financing,
creating a system of appropriate credit— financial, tax, customs and other
regulators, approval of national health programs (Article 13). In turn, the
Cabinet of Ministers of Ukraine organizes development and
implementation of state specialized programs *, creates economic, legal
and organizational mechanisms stimulating effective activity in heal care
field, provides the development of chain of health care institutions,
concludes international treaties and coordinates international cooperation
on health care issues, as well as executes other powers within its
competence, vested on executive bodies in the field of health care
(Article 14). Health care authorities (the central body of executive power
and other central bodies of executive power) implement state policy in the
field of health care.

The Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine on the Improvement of Legislation Regarding Activities of
Health Care Institutions” ° provides definition of health care institution —
this is a legal entity of any form of ownership and organizational-legal
form or its separated unit providing medical care to population on the

4 Karepunuyk K. B. [lepkaBHi mporpamu, sSik OCHOBa 3amo0iraHHs 3JIOYMHHHMX IOCSATaHb HA 3I0POB’S
ocobu. Ilpobremni numarnHs cmany OOMPUMAanHs 3axucmy npaeg aroounu ¢ Yxpaini: 30. marepianis IV Beeykp.
HayK.-TipakT. koH(. (M. KuiB, 5 rpyn. 2013 p.). Y. 1. C. 139-140; 3arampHOmep:kaBHA MIporpaMa aJamTarii
3aKOHOJABCTBa YKpaiHM 1O 3akoHOomaBcTBa €Bporeiickkoro Corozy (3akoH Ykpaimm Bim 18.03.2004 p.
Ne 1629-1V). Bioomocmi Bepxoeroi Paou Vkpainu. 2004. Ne 29. Cr. 367; Ctpareris HayKOBUX IOCIiPKEHb
HanionaneHoi akajgeMii npaBoBux Hayk Ykpainu Ha 2016—2020 poku: 3atB. [locTaHOBOIO perioHaIHUX 300piB
HamionaneHoi akagemii npaBosux Hayk Ykpainu Big 03.03.2016 p. URL: http://www.aprnu.kharkiv.org/doc/
strategiya.pdf; Konmenmis 3arajgpHOAep)kaBHOI MporpamMH — ajanTamnii  3aKOHOJABCTBa YKpaiHH 10
3akoHOaBCcTBa €Bpomneticekoro Coro3y: 3akon Ykpaiam Bix 21.11.2002 p. Ne 228-15. Bidomocmi Bepxoenoi
Paou Vkpainu. 2003. Ne 3. Cr. 12.

> IIpo BHECEHHS 3MiH J0 JESKUX 3aKOHOJIABYMX aKTIB YKpaiHU IIOAO0 YAOCKOHAJIECHHS 3aKOHOJABCTBA 3
MUTaHb JISUTLHOCTI 3aKialiB OXOpPOHM 310poB’s: 3akoH Ykpainu Bix 06.04.2017 p. Ne 2002-VIII. URL:
http://zakon.rada.gov.ua/laws/show/2002-19.
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basis of a relevant license and professional activities of medical
(pharmaceutical) employees. Depending on the form of ownership, health
care institutions are formed and operate as public, municipal, private or
mixed-form property.

1. Constitutional and Criminal-Legal Grounds
of Person’s Health Care Protection in Ukraine

The norms of criminal legislation play an important role in this
system determining deeds, which are socially dangerous and criminal, and
criminal punitive consequences. Taking into account the interrelation of
these norms, they form a separate coordinated system — an independent
criminal-legal institute, the basis of which are norms providing liability
for deeds with their direct object being person’s health. First of all, these
are the crimes provided by Article 121 “Intentional grave physical injury”,
Article 122 “Intentional physical injury of middle gravity”, Article 123
“Intentional grave or physical injury of middle gravity caused in a state of
intense emotional distress”, Article 124 “Intentional grave physical injury
in excess of the boundaries of necessary defense or in case of exceeding
the measures necessary for detention of a criminal”, Article 125
“Intentional trivial physical injury”, Article 126 “Blows and Torment”,
Article 126-1 “Domestic violence”, Article 127 “Torture”, Article 130
“Contamination with a human immunodeficiency virus or other incurable
infectious disease” and Article 133 “Contamination with sexually
transmitted disease” of the Criminal Code of Ukraine.

For example, Article 27 of the Constitution of Ukraine stipulates the
provision according to which everyone has the right to protect their lives
and health, life and health of other people from unlawful infringement.
The criminal legal guarantee of this constitutional norm is the norm of the
Criminal Code of Ukraine, enshrined in Article 124 “Intentional grave
physical injury in excess of the boundaries of necessary defense or in case
of exceeding the measures necessary for detention of a criminal” of the
Criminal Code of Ukraine. Therefore, any person or other persons has the
right to protect their health from unlawful violence, this may be carried
out in case of necessary defense or emergency.

In addition, the Constitution of Ukraine protects a person and their
health from crimes committed on specific grounds — racial, national,
religious etc. In separate criminal-legal norms aimed at person’s health
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protection, criminal liability is provided for crimes committed on the
grounds of racial, national and religious intolerance (Part 2 of Article 121,
Part 2 of Article 122, Part 2 of Article 126 and Part 2 of Article 127 of the
Criminal Code of Ukraine). According to N. V. Uvarova, “under crimes
against persons’ life and health committed on grounds of racial, national
or religious intolerance, it is proposed to understand socially dangerous,
unlawful, guilty deeds against person’s life and health committed by the
subject of crime based on racial, national or religious intolerance” °.
“Under actions aimed at incitement to national, racial or religious hatred
and humiliation of national honor and dignity should be understood any
action which purpose is to significantly increase the hostility of certain
groups of population, a sense of enmity and disgust for other ethnicities or
racial groups or religious denominations, humiliation of positive qualities
of a particular nation in comparison with others” .

These innovations in relation to crimes against person’s health on
grounds of racial, national and religious intolerance (2009) are reflected in
the provisions of Article 24 and 35 of the Constitution of Ukraine. So,
citizens have equal constitutional rights and freedoms and are equal
before the law. There can be no privileges or restrictions based on race,
skin color, political, religious or other beliefs, gender, ethnic or social
origin, property status, place of residence, language or other grounds
(Article 24). “Equality and impermissibility of a person’s discrimination
Is not only constitutional principles of a national legal system of Ukraine,
but also the fundamental values of the international community, as
emphasized in international legal acts on the protection of human and civil
rights and freedoms, in particular, in the International Covenant on Civil
and Political Rights, 1966 (Articles 14, 26), the Convention for the
Protection of Human Rights and Fundamental Freedoms (1950)
(Article 14), Protocol Ne 12 to the Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950 (Article 1), ratified by
Ukraine, and in the Universal Declaration of Human Rights 1948
(Articles 1,2, 7)”°.

® Veaposa H. B. KpumiHanbHa BiMOBiZaIbHICTS 32 3TIOYMHE IPOTH KUTTS Ta 310POB’S 0COOH, BUHHEHI 3
MOTHBIB PacoBOi, HAIIOHAJIBFHOI UM PENTiHHOI HETEPIUMOCTI: AWC. ... KaH[. IOpUA. HayK. J{HIIPOTETPOBCHK,
2012. c. 51.

! HayxoBo-mpaktnunnii komeHTap KpumiHanmpHOTO KOjekcy Ykpainm / 3a pea. M. I. MenbHuka,
M. 1. XaBpoHtoka. 9-te BH/I., mepepooi1. Ta gonoBH. Kuis: IOpuanana gymka, 2012. c. 444.

Pimenns  KoncturymniiiHoro Cyny  VYkpainu 12.04.2012 p. Ne 9-pn/2012.  URL:
http://zakon4.rada.gov.ua/.
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Article 35 of the Constitution of Ukraine stipulates that everyone has
the right to freedom of thought and religion. This right includes the freedom
to profess any religion or not to profess any, to freely arrange religious cults
and ritual ceremonies individually or collectively, to conduct religious
activities. “The exercise of this right may be limited by law only in the
interests of protecting public order, health and morality of population or
protecting the rights and freedoms of other people””®.

With the adoption of the Declaration on State Sovereignty and
proclamation of the Act of Independence of Ukraine in 1991, Ukraine
took a path of democratic society development. Adoption of the
Constitution of Ukraine in 1996 is the evidence of this, in which the
section “Rights, freedoms of a person and a citizen” includes personal
rights, in particular, the right to respect for human dignity (Article 28 of
the Constitution of Ukraine), namely, everyone has the right to respect to
their dignity. No one shall be subjected to torture, cruel, inhuman or such
that degrading their dignity, treatment or punishment. For the first time in
the Ukrainian legislation an absolute ban of tortures was envisaged. In
Article 127 of the Criminal Code of Ukraine of 2001 also provides for the
crime of “tortures”.

The ban of torture, cruel, inhuman or such that degrading their
dignity, treatment or punishment is absolute and has no exceptions, and
therefore does not allow violations during the war or other state of
emergency stipulated in Article 64 of the Constitution of Ukraine. The
constitutional rights and freedoms of a person and a citizen can not be
limited except in cases stipulated by the Constitution of Ukraine. Under
the conditions of a martial law or a state of emergency, certain restrictions
of rights and freedoms may be established, indicating the term of validity
of these restrictions. The rights and freedoms provided by Articles 24, 25,
27, 28, 29, 40, 47, 51, 52, 55, 56, 57, 59, 60, 61, 62, 63 of this
Constitution can not be limited™. This provision reveals the essence of
one of the most complicated problems of realizing the protection of rights
and freedoms of a person and a citizen — the problem of their restriction.
The above interpretation of human rights proves the fact that they can not
be restricted in any circumstances.

® Komncrurymist YKpaiHu: HayK.-pakT. KOMEHT. / AKajeMis mpaBoBux Hayk Ykpainm. Xapkis: IIpaso;
Kuis: [8-lOpe, 2003. c. 189.

% Koncruryuis Vipaiau: 3axon Bix 28.06.1996 p. Ne 254x/96-BP. Jlata ososmenss: 21.02.2019 p. URL:
http://zakon2.rada.gov.ua/laws/show/254x/96-Bp.

183



In the context of the fundamental human right to life and health and
other rights and freedoms (Part 1, Article 3 of the Constitution of
Ukraine), determined by the natural human right, determine the content
and orientation of the state activity. Due to the fact that one of the primary
preconditions for human life activity is person’s health, then, while
protecting this right, the Ukrainian lawmaker approves these rights by
consolidating them in the laws of Ukraine. The right of a person to legal
protection of a person from contamination by a human immunodeficiency
virus or other infectious disease and contamination with a sexually
transmitted disease is not an exception that is provided by the Criminal
Code of Ukraine in Article 130 “Contamination with a human
immunodeficiency virus or other incurable infectious disease” and Article
133 “Contamination with sexually transmitted disease” .

Therefore, the provisions of the Constitution of Ukraine on protection
of person’s health from criminal infringement were reflected in the
Criminal Code of Ukraine. In section II “Crimes against person’s life and
health”, the Criminal Code of Ukraine distinguishes some institutions and
the subject of our study is one of them — crimes against person’s health.
The lawmaker separates them into an individual institution depending on
possible consequences, some of which are physical injury. The following
degrees of physical injury are distinguished: grave, of middle gravity, and
trivial physical injury. The basis for the gravity of physical injury is the
dangerousness of damage to life, damage to health, and the duration of a
health disorder. The following criteria for determining the gravity of
physical injuries are also used: morbid anatomical (medical); economic
and aesthetic.

Part 1 of Article 121 “Intentional grave physical injury” of the
Criminal Code of Ukraine stipulates not only criminal liability for their
commission, but also their features are determined: 1) dangerous to life at
the time of commission; 2) causing the loss of any body or its functions;
3) mental illness; 4) lasting loss of working capacity not less than for one
third; 5) abortion; 6) irrecoverable mutilation of face. In the disposition of
Part 2 of this article one of possible consequences of intentional grave
physical injury is provided, namely, death of a victim.

! Karepunuyk K. B. BiTumsHsiHe 3aKOHOJABCTBO MPO KPUMIHATBHY BiAMOBIZaTbHICTH MO0 OXOPOHH
30pOB’st 0cobu: odiriiiHe Ta Heodiuiiine TiymMaueHHs. Hayk. eicn. Yoceopoo. nay. yn-my. 2013. Ne 4 (88).
Y. 2. Kn. 1. C. 43-46.
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Part 1 of Article 122 “Intentional physical injury of middle gravity”
of the Criminal Code of Ukraine provides for criminal liability. The
features of such physical injury are absence of danger to life and the
consequences provided for in the disposition of Part 1 of Article 121 of
the Criminal Code of Ukraine, but such that caused a lasting health
disorder or a significant sustained loss of working capacity less than for
one third. Article 125 of the Criminal Code of Ukraine specifies types of
trivial physical injury, namely: trivial physical injury caused short-term
health disorders or minor loss of working capacity (Part 2) and trivial
physical injury, which did cause in these consequences (Part 1).
Article 123 “Intentional grave or physical injury of middle gravity caused
in a state of intense emotional distress” and Article 124 “Intentional grave
physical injury in excess of the boundaries of necessary defense or in case
of exceeding the measures necessary for detention of a criminal” of the
Criminal Code of Ukraine provide for the privileged composition of
crimes against person’s health. The theory of criminal law has not used
the term “privileged” for crimes against person’s health, but it is widely
used in crimes against person’s life. In our opinion, it is advisable to apply
it also to crimes against person’s health, since the mitigation of criminal
liability for this kind of physical injury is determined by the following
circumstances: 1) person’s socially dangerous deed provoked by an
unlawful violence or a serious offense from the victim’s side; 2) the
subjective part of the crime composition is characterized by the emotional
state of a subject (Article 123 of the Criminal Code of Ukraine); 3) in case
of exceeding the limits of necessary defense (the limits of protection in a
situation of emergency) and measures necessary for the detention of a
criminal (Article 124 of the Criminal Code of Ukraine).

According to the structure peculiarities of the objective side, the
crime against person’s health has a material composition (Articles 121-
128, parts 2-4 of Article 130, Article 133 of the Criminal Code of
Ukraine) and a formal composition (Article 121 of the Criminal Code of
Ukraine in part — a danger to life at the moment of causing and part 1 of
Acrticle 130 of the Criminal Code of Ukraine).

According to the form of guilt, physical injury can be divided into
intentional and committed through negligence. The intentional ones
include crimes involving criminal liability for physical injury in
Article 121 “Intentional grave physical injury”, Article 122 “Intentional
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physical injury of middle gravity”, Article 123 “Intentional grave or
physical injury of middle gravity caused in a state of intense emotional
distress”, Article 124 “Intentional grave physical injury in excess of the
boundaries of necessary defense or in case of exceeding the measures
necessary for detention of a criminal”, Article 125 “Intentional trivial
physical injury” and Article 126-1 “Domestic violence” of the Criminal
Code of Ukraine.

Through negligence, according to Article 128 of the Criminal Code
of Ukraine, criminal liability appears in two cases only — these are grave
and of middle gravity physical injury.

According to the consequences committed, the Criminal Code of
Ukraine provides for: physical injuries, physical pain, severe physical pain
and physical or moral suffering. According to V. M. Smitienko™,
Article 130 “Contamination with a human immunodeficiency virus or
other incurable infectious disease” and Article 133 “Contamination with
sexually transmitted disease” of the Criminal Code of Ukraine are defined
as “special kind” of physical injuries — contamination by certain types of
dangerous infectious diseases.

2. Classification of Crimes against Person’s Health

At the same time as a result of analysis of this issue it is possible to
make a conclusion that there is no unified classification of crimes against
person’s health in Ukraine. Most of the scholars, having studied such
issue, are giving more and more new suggestions on classification of
crimes against person’s health, justifying them in a different way. Since
there is no a single point of view on this problem, we suggest studying all
available teachings.

The Criminal Code of the USSR in 1922, 1927 and the Criminal
Code of the USSR in 1960" had a certain structural feature, in contrast to
the Criminal Code of Ukraine in 2001. It was about the fact that a
lawmaker, establishing liability for crimes against person’s health, before
the adoption of the Criminal Code of Ukraine in 2001, had placed a list of
these and other elements of crimes in section III “Crimes against life,
health, freedom and dignity of a person” exactly, thus strengthening the
criminal-legal protection of a person. During the period of “evolution” of

12" Cmutnenko B. H. YronoBHO-TIpaBoBasi oxpaHa 3710poBbsi Hacenenus B CCCP. Kues: Bpima mik.,
Tonos. u3n-sBo, 1989. c. 125.
B3V rekcri miapydHiKa BUKOPUCTAHO CKOPOUEH ICTOPHUHI HA3BH KPAiH.
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the Criminal Code on crimes against person’s health, the features of
physical injury were formulated more clearly, criminal liability for
domestic violence, torture and placing of a person in danger of sexually
transmitted disease was established.

The examination of a special literature on this topic on crimes against
a person makes it possible to make a conclusion that the compositions of
crimes in this category were divided by scientists into generic and direct
objects. In the Criminal Code of the USSR, crimes against person’s health
were contained in one section together with crimes against life (which are
available in the current CC of Ukraine), crimes against sexual freedom
and sexual inviolability, crimes against personal freedom, honor and
dignity. In this regard, their group belonging varies considerably from that
proposed today, namely: in all cases, the name of the group of crimes
against a person sometimes has a stylistic feature, or different scholars
attributed this or that crime against person’s health to different groups at
different times.

For example, the scholars of the RSFSR and the USSR identified the
following groups of crimes against a person: 1) crimes against life;
2) physical injury; 3) criminal deeds, dangerous for life and health;
4) sexual crimes; 5) crimes against personal freedom; 6) crimes against
dignity of a person. The second group of crimes against a person included
all kinds of physical injuries, intentional blows and hits, as well as
contamination with sexually transmitted disease as a special type of
physical injury. An article provided for criminal liability for intentional
placing of another person in danger of contamination with sexually
transmitted disease, according to Z. A. VVyshinska and A. A. Piontkovsky,
belonged to a group of crimes that constitute a danger to life and health™.
Later on, scholars attributed this crime to crimes against person’s health,
and this group of crimes was defined as crimes against person’s health
oco6u *°, but not physical injury, as it was mentioned earlier.

During the next years, the division of crimes against a person,
including the group of crimes against person’s health, did not change,
however, the following acts were criminalized by Decree of the Presidium

1 Coserckoe yromoBroe mpaBo: Yacth ocoberHas: yde6. st ropui. By3os / BUFOH M-Ba rocTHIHE
CCCP. Mocksa: I'ocropusaar,1951. ¢. 176-209.

> Coserckoe yromoBroe mpaso: Yacts ocoGeHHas: yue6. ams ropua. By3oB // M3g-Bo Mock. yH-Ta:
Tocropuznat,1957. c. 182—199; CoBerckoe yromoBHOe mpaBo: Yacte ocoOeHHas: ydel. IS IOpHII. WH-TOB.
Jlenunrpan, 1959. c. 140-167.
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of the Verkhovna Rada of the USSR “On Strengthening Responsibility for
the Spreading of Sexually Transmitted Diseases” on October 1, 1971:
contamination with sexually transmitted disease (Part 2 of Article 115),
putting in danger of such contamination (Part 1 of Article 115) and
avoidance of the treatment of sexually transmitted diseases (Article 115%).
After changes made in the Criminal Code of Ukraine the scholars
(M. D. Durmanov, O.V. Kuznetsov, S. V. Borodin, M. |. Bazhanov,
V. V. Stashis, Yu. I. Liapunov) consider the crimes mentioned in the
group of crimes against person’s health®,

In the middle of the 90s, even before the adoption of the Criminal
Code of Ukraine in 2001, N. V. Chernyshova, M. V. Volodko, and
M. A. Khazin advocated the idea that the crimes of section 11l are divided
into six groups. However, everyone proposed own peculiarity of article
distribution to these groups. Thus, the second group, namely, crimes
against health, included all kinds of physical injuries, blows, torment,
contamination with sexually transmitted disease, avoidance of the
treatment of a sexually transmitted disease, contamination with a human
immunodeficiency virus, contamination with a human immunodeficiency
virus by medical, pharmaceutical and employees in other fields".

Later on, most scholars supported the position of their predecessors
as for the division of crimes against a person into six groups. A special
distinction was that the group — sexual crimes were renamed into crimes
that infringe on sexual inviolability, and sexual freedom. Moreover, it was
proposed to divide the crimes against health into three subgroups. The
main (by the number of articles and real manifestations) subgroup was
physical injuries. The second subgroup included such crimes as blows and
torment. The third covered crimes, provided for a special type of harm to

16 Coserckoe yromouoe mpaso: Yacts ocobenHas: yueGuuk / B. JI. Menpmarun, B. H. Kyapssues,
B. A. Kypunos u ap.; nox pen. B. [I. Mensmarusa u ap. M.: U3a-so MI'Y, 1975. C. 166—-168; Ky3nenos A. B.
YTonoBHOE MpaBo M JUYHOCTH: MoHOTpadus. M.: FOpua. mut., 1977. C. 139; CoBeTrckoe yroioBHOE MpPaBoO:
Yacte ocobennas: yueOHuk / mox pen. I'. A. Kpurepa, b. A. Kypunora, FO. M. TkaueBckoro. M.: U3n-Bo
MI'Y, 1982. C. 139; CoBerckoe yromoBHOoe mpaBo: Yacte ocobenHas: : yueOnmk. / C. B. bopomus,
I0. A. BoponnH, P.P.Tammak6apoB u nap.; orB. pen. M. U. KosameB. M.: FOpun. mmr., 1983. C. 124;
VYronoBHoe mpaBo Ykpawmnckoit CCP Ha coBpemennoMm 3tame. Yacte Ocobennas / AH YCCP. Un-T roc. u
mpasa; A. 5. Ceernos, M. U. baxanos, B. B. Cramuc u ap.; otB. pen. A. f. Ceernos, B. B. Crammuc. Kues:
Hayxk. nymka, 1985. C. 108—137; CoBerckoe yromoBHoe npaBo: OcobenHas yacth: yueOHuk. / H. B. Bacuibes,
M. A. Tensdep, II. N I'pummaes u nap.; mox pexa. II. WM. I'pumaesa, b. B. 3apaBombicioBa. M.: Opwun.
aut.,1988. C. 161-172; YronoeHoe npaBo YCCP: Ocobennas yacts: yueOnuk / FO. B. Anexcanapos u ap. /
mox pea. M. U. baxkanosa u ap. Kues: Bua mik., 1989.C. 163-176.

Y Kpuminansie npaBo YkpaiHu: Te3u JEKIii i NpaKT. 3aBaHHs i KypcanTiB KuiB. yummuma mimimii
MBC Vkpainu / H. B. Uepaumosa, M. B. Bonogsko, M. A. Xa3in; 3a pen. B. M. boscynoscrkoro. Kwuis:
Hayk. nymxka, 1995. c. 263-282.
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health — contamination with a sexually transmitted disease and human
immunodeficiency virus. These are crimes such as contamination with a
sexually transmitted disease, avoidance of the treatment of a sexually
transmitted disease, contamination with human immunodeficiency virus,
contamination with a human immunodeficiency virus by medical,
pharmaceutical and employees of other fields, disclosure of information
about medical examination for human immunodeficiency virus
contamination and its consequences. Scientists note that these articles, by
their characteristics, are such that they put in danger person’s life and
health, and avoidance of the treatment of a sexually transmitted disease,
contamination with the human immunodeficiency virus affects person’s
dignity®.

Other scientists distinguish crimes against personal safety in a
separate group, namely: conscious putting in danger of contamination
with a sexually transmitted disease, avoidance of the treatment of a
sexually transmitted disease, contamination with a human
immunodeficiency virus, avoidance of the treatment of sexually
trans?;itted disease and contamination with a human immunodeficiency
virus™.

The classification of crimes by groups changed with the adoption of
the Criminal Code of Ukraine in 2001. Due to the fact that a national
lawmaker changed the Code structurally, distinguishing crimes against
person’s life and health in a separate section 11, the issue of classification
of crimes against person’s health remained relevant at the same time.
Thus, the crimes against person’s health (M. I. Bazhanov, V. V. Stashis,
O. S. Sotula, N. O. Guturova, V. I. Kasyniuk, V. O. Glushkov) include
such crimes of the current Criminal Code of Ukraine: various types of
physical injuries (Articles 121-125, 128), blows and torment
(Article 126), tortures (Article 127), special types of physical injury:
contamination with human immunodeficiency virus or other incurable
infectious disease (Art. 130), contamination with a sexually transmitted
disease (Article 133)%.

18 Kpuminansae npaBo Ykpainu. OcobmuBa wactuna: miapyunuk / FO. B. Anexkcannpos, B. I. Aarumnos,
M. B. Bonoaeko T1a in.; Bign. pen. B. 1. lllakyn. Kuis: [IpaBoBi mkepena, 1998. c. 153

Y9 Kpuminaneee mpaBo Vkpaimu. OcobimBa uwacTia: migpydsuk / 1. B. AHmpycie Ta iH.; 3a pe.
I1. C. Matumescekoro ta iH.; KuiB. Ham. yH-T iMeHi Tapaca Illepuenka. HOpunmuunuit dak. 2 Bun. Kwuis:
Opiukom Iurep, 1999. c. 185-204.

% Benmka ykpaiHchka OpuiuuHa eHrmitonenis: y 20 1. Xapkis: IIpaso, 2016. T. 17: Kpuminanbue
mpaBo / penkodi.: B. f. Tamiii (rosnosa), B. 1. bopucos (3act. ronosu) Ta iH.; Har. akaa. mpas. Hayk YKpainw;
Iu-T nepxasu i mpaBa iM. B. M. Kopernskoro HAH Ykpainu; Ham. topua. yH-T imM. fIpociaBa Myaporo. 2017. c.
317-318; KpuminaneHe npaBo Ykpainu. 3aranmbHa ta OcobnmBa yacTHHHU: HaBd. noci6. / B. M. CtpaToHOB,
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O. A. Chuvakov proposes to supplement this classification of crimes
against person’s health by Article 145 (lllegal disclosure of medical secrets)
to the Criminal Code of Ukraine®!. According to S. I. Seletsky, the crimes
against person’s health include all kinds of physical injuries, blows and
torment, torture, a threat of murder, Ieaving in danger, not providing
assistance to a person in a state of danger to life*,

Detailed analysis of the composition features of crimes provided by
Articles 121-145 of the Criminal Code of Ukraine (first of all, generic and
direct objects of composition of crimes, forms of guilt, the nature of
criminal consequences), proves that these crimes are diverse and not
always directly and immediately infringe on the victim’s health.
G. E. Boldar, V. O. Hatseliuk and Yu. O. Kucher propose these norms to
be united into groups:

1) Crimes that cause damage to person’s health (Article 121-129 of
the Criminal Code of Ukraine);

2) Crimes that cause harm to person’s health, committed in the field
of protection of person’s life and health, from certain types of dangerous
infectious diseases (Articles 130; 131; 133 of the Criminal Code of
Ukraine);

3) Crimes that cause damage to person’s health committed in the
field of provision of medical services (Article 134; 138-144 of the
Criminal Code of Ukraine);

4) Crimes that cause damage to person’s health as a result of leaving
the person without assistance or as a result of guilty person improper
execution of their duties (Article 135-137 of the Criminal Code of
Ukraine);

5) Crimes in the field of health protection related to the unlawful
dissemination of medical secrets (Article 132; 145 of the Criminal Code
of Ukraine)®.

O. C. Coryna; 3ar. pea. B. M. Crparono; XepcoH. aepx. yH-T. Kuis: Ictuna, 2007. c. 187; Kpuminanbe
mpaBo Ykpainn. OcobmmBa wactuHa: miapyyrmk / 1O. B. AmekcanzapoB Tta iH.; pen. M. . MenbHUK,
B. A. Kitmmerko. 3-te Buz., mepepo0. i momoB. KuiB: Atika, 2009. c. 47; KpuminansHe mpaBo YkpaiHu.
OcobmuBa yactuna: minpyuauk / FO. B. Baymin ta in.; 3a pen. B. B. Crammca, B. 4. Tamis. 4 Buz., mepepo0. i
nonoB. Xapkis: IlpaBo, 2010. c. 47-60; VYromoBHoe mnpaBo Ykpamnbl. OcoOeHHas YacTh: y4eOHHK /
M. U. baxxanoB ap.; noxa pea. M. U. baxanosa; Hau. ropun. akan. Ykpaunsl um. SdpocinaBa Mynporo. Kues:
IOpurakom UaTep, 2003. c. 49.

?! Kpuminanbhe npaBo Ykpaiuu: Oco6InBa YacTHHA: MiAPYYHHK / 32 3ar. pef. A-pa FOpPUI. Hayk, mpod.,
3aci. gisiga HaykH i TexHikn Ykpainu €. JI. CtpensuoBa. Xapkis: Ogiceeit, 2009. c. 42.

22 Cenerpkuii C. L. Kpuminanpae npaBo Ykpainu. OcobnmBa yactuHa: HaBd. moci0. Kuis: LlenTp yu6oBoi
mit., 2012. ¢. 28.

2% KpuminansHe npaBo. Oco6mBa yacTiHa: miapydHuk / 3a pex. O. O. ymoposa, €. O. TIHCEMEHCHKOTO.
2 Bun. Kuis: «BJ «lakopy, 2013. c. 66—67.
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O. M. Dzhuzha and A. V. Savchenko offer the following
classification of crimes against person’s health:

1) Crimes against person’s health (Articles 121-128; 130; 133 of the
Criminal Code of Ukraine);

1.1) Physical injury (Articles 121-125; 128 of the Criminal Code of
Ukraine);

1.2) Causing physical or moral suffering (Article 126; 127 of the
Criminal Code of Ukraine);

1.3) Contamination with social diseases (Article 130; 133 of the
Criminal Code of Ukraine)®.

E. V. Kornienko includes in crimes against health such deeds that do
not harm the health directly, but put it in danger, namely: a threat of
murder (Article 129 of the Criminal Code of Ukraine); carrying out an
abortion by a person who does not have special medical education (Part 1
of Article 134 of the Criminal Code of Ukraine); conscious putting
another person in danger of contamination with a human
immunodeficiency virus or other incurable infectious disease that is
dangerous to human life (Part 1 of Article 130 of the Criminal Code of
Ukraine)®. Somewhat different classification was proposed by
V. O. Gatseliuk. In his opinion, the crimes against person’s health include:
1) physical injury (Articles 121-125; 128); 2) causing physical or moral
suffering (Articles 126, 127, 129); 3) contamination with special diseases
(Articles 130-131)*°. The classification given above for crime
compositions against person’s health leads to a number of questions.
Firstly, the crime, for which liability is provided in Article 131 “Improper
performance of professional duties caused contamination of the person by
a human immunodeficiency virus or other incurable infectious disease” is
indicated in the group “contamination with special diseases” and then
duplicated in “crimes in the medical field”. Secondly, the crime, for which
liability is stipulated in Article 133 “Contamination with sexually
transmitted disease” is not mentioned at all, and the group, which includes

# Kpanidikarisi 3M0YMHIB, IICTIAHAX OpraHaM BHYTpIlIHIX crpas: Hapd. moci6. / B. B. Koanenko,
O. M. Ixyxa, A.B.CaBuenko, B.B.Ky3nenos Ta in.; 3a 3ar. pen. B. B.Kosamenka; 3a Hayk. pen.
O. M. [Ixyxwu, A. B. CaBuenka. Kuis: Arika, 2011. c. 9.

% Kopuienxo €. B. KpuMiHaIbHO-TIPaBOBA XapaKTEPHCTHKA 3aPaKEHHS BIPYCOM iMyHOAe(IIUTY IO AHHY
YH 1HIIOT HEBUIIIKOBHO] iH(pekuiiHOi XBOpoOH: AMcC. ... KaHA. Iopu. Hayk. Kuis, 2013. c. 73.

% Tanemok B. O. Il{oxo knacudikarii 3nounsis mpotu 310pos’st y KK Vipainu 2001 poky. IIpoGremu
3acmocysants, YOOCKOHANEHHS Ma NOOAnbuwol 2apMOHi3ayii i3 3aKOHOOABCMBOM E€8PONEUCLKUX KpaiH:
MaTepianu MiKHap. HayK.-mipakT. KoH(}. 10 pokiB umHHOCTI KpmminampHOTO KOnmekcy Ykpainu (M. Xapkis,
13-14 xogt. 2011 p.) / peaxon.: B. 5. Tamiii (rosos. pex.), B. I. Bopucos (3act. royioB. pea.) Ta iH. Xapkis:
IIpaso, 2011. C. 394-400.
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crimes, for which liability is stipulated in Article 126 “Blows and
torment” and Article 127 “Torture” belong to a group of crimes against
person’s health causing physical or moral suffering. Unfortunately, the
author of this classification V. O. Gatseliuk does not indicate one of the
consequences — physical pain, which is a compulsory feature of these
compositions of crimes. In addition, Article 129 of the Criminal Code of
Ukraine “A threat of murder”, in our opinion, can not be included in this
subgroup, since this crime has another direct object. According to
Ye.V. Fesenko, the crimes against person’s health in relation to the
specific object are divided into: 1) crimes against person’s physical
inviolability — this is a physical injury of varying degrees of gravity,
blows and torment, as well as torture; 2) crimes against personal safety:
a) general types of crimes against personal safety (Articles 129-136);
b) crimes against personal safety, connected with violations of the
established procedure for the performance of certain activities and the
fulfillment of respective responsibilities (Articles 137-144, etc.)?’.

Therefore, according to the above-mentioned classification of crimes
against person’s life and health of section II of the Criminal Code of
Ukraine, the opinion was established that the crimes against person’s
health include all types of physical injury (Articles 121-125, 128 of the
Criminal Code of Ukraine), blows and torment (Article 126 of the
Criminal Code of Ukraine), domestic violence (Article 126-1), torture
(Article 127 of the Criminal Code of Ukraine), contamination with a
human immunodeficiency virus or other incurable infectious disease
(Article 130 of the Criminal Code of Ukraine) and contamination with a
sexually transmitted disease (Article 133 of the Criminal Code of
Ukraine)®.

CONCLUSIONS

One of the priorities of our state, defined in Article 3 of the
Constitution of Ukraine, is the protection of person’s life and health. Since
the independence of Ukraine, the concept of “the state exists for a person”
has worked, namely, active steps are taken to ensure the protection of
natural human rights — life and health. In order to effectively solve such

2 ®ecenxo €. B. IIpobnemu cucremarmsarii crareii KK 1mom0 BigmoBimambHOCTI 3a 370YMHH MPOTH
3I0pOB’sl 0COOM Ta HACENCHHA. KpUMinaibHO-NPAaso8a 0Xopora HCUmMms ma 300pos s 0cobu: MaTepiaii HayK.-
mpakT. KoH(. (M. XapkiB, 22-23 kBiT. 2004 p.) / penkoi.: Crammuc B. B. (ronos. pex.) ta in. KuiB — Xapkis:
«Opunkom Iarepy, 2004. C. 137-140.

28 Karepuruyk E. B. Knaccudukamus mnpecTyluleHHit TpOTHB 3740pOBbs  uenoBeka. CospemeHHblll
Hayunviil gecmuuk. 2014. Ne 44 (240). C. 42-50.
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problems, the state must protect, make safe society against unlawful
infringements on person’s life and health. In this regard, the effective
development of means aimed at protecting these benefits and an effective
set of measures aimed at systematic counteraction to crimes against
person’s health are fundamental issues. The legal norms that form section
Il of the Special Part of the Criminal Code of Ukraine — crimes against
persons’ life and health and comply with the provisions of the
Constitution of Ukraine have one of the key places.

Studying the features of classification of crimes against person’s
health, it was established that the scientists attributed these crimes to
different groups in different periods of national legislation development.
This feature is caused by the fact that these crimes were placed in other
sections (chapters) by the lawmaker. At present, we include in the crimes
against person’s health all types of physical injuries (Articles 121-125,
128 of the Criminal Code of Ukraine), blows and torment (Article 126 of
the Criminal Code of Ukraine), domestic violence (Article 126-1), torture
(Article 127 of the Criminal Code of Ukraine), contamination by a human
immunodeficiency virus or other incurable infectious disease (Article 130
of the Criminal Code of Ukraine) and contamination with a sexually
transmitted disease (Article 133 of the Criminal Code of Ukraine).

SUMMARY

The analysis of constitutional norms in relation to person’s health is
carried out. It is determined that person’s health protection is regulated by
the Fundamentals of the Ukrainian legislation on health care as well as
other norms of Ukrainian legislation on health care protection. It is proved
that constitutional provisions on person’s health protection are reflected in
full in prohibitive norms of the Criminal Code of Ukraine.

The scope of criminal infringements in the field of person’s health
protection is outlined. It was emphasized that division of these crimes into
groups is carried out depending on their structural placement in the
Criminal Code of Ukraine in 2001 according to the generic object. The
following groups of crimes are distinguished: 1) crimes against life;
2) crimes against person’s health including all types of physical injuries
(Articles 121-125, 128 of the Criminal Code of Ukraine), blows and
torment (Article 126 of the Criminal Code of Ukraine), domestic violence
(Article 126-1), torture (Article 127 of the Criminal Code of Ukraine),
contamination by a human immunodeficiency virus or other incurable
infectious disease (Article 130 of the Criminal Code of Ukraine) and
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contamination with a sexually transmitted disease (Article 133 of the
Criminal Code of Ukraine); 3) crimes putting in danger person’s life and
health.
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