MiHiCTepCTBO OCBITH 1 HAYKH Y KpaiHU
[epxaBHa HAyKOBa yCTaHOBA
«lHCTHTYT MOZEpHIi3allii 3MICTy OCBITID
Knacuynunii npuBaTHUM yHIBEpCUTET

KysBcpkmii yaiBepcuTeT y Briomaseky

ExoHOMIiYHO-TYyMaHITaApHUHA YHIBEPCUTET
y Bapmasi

MATEPIAJIN

MI)KHApOJHOT HaAYKOBO-TIPaKTUYHOT KOHpepeHmil

IOPUANYHI HAYKU:

IMPOBJIEMMU TA IIEPCIIEKTUBU
23-24 nromozo 2024 p.

1256 1233

9

IHA-PRES

JIpBiB — TopyHb
Liha-Pres
2024

S

—



V]IK 34(062.552)
1070

OPTAHIBAIIMHAMN KOMITET:

Orapenko B. M. — pextop KiacuyHoro nmpuBaTHOTO yHIBEpPCHUTETY, HOKTOP HAyK 3
JIepIKaBHOT'O yIpaBIIiHHS, Ipodecop;

Mamenko O. B. — nepummii npopekrop KiacudHOro npuBaTHOTO YHIBEpPCHTETY,
JIOKTOP IOPUIMYHHX HayK, podecop;

AbakymoBa 1O. B. — nupextop IHcrutyTy exoHomiku i mpaBa Kiacuunoro
[PUBATHOTO YHIBEPCUTETY, JOKTOP IOPHIMIHUX HAYK, JTOLCHT;

ManbuenkoBa B. M. — npodecop kadeapu KOHCTUTYLIHHOTO, aIMIHICTPATUBHOTO Ta
TpyAoBoro mnpaBa HarioHambHOTO yHIiBEpPCHUTETY «3amopi3bka MOJITEXHIKa, JOKTOP
IOpPUANYHEX HayK, podecop;

Paduuncbka O. II. — 3aBimyBau kadeapu KpUMIHAIBHOTO MpaBa, MpPOLECY Ta
KPUMIHAMICTUKN [HCTUTYTY eKOHOMiKH 1 mpaBa KiacH4HOrO MpUBaTHOrO yHIBEPCHUTETY,
JIOKTOP FOPHIMYHHX HayK, podecop;

BoponoBa O. B. — 3aBigyBau kadeapu LUBIIBHOIO, aJMIHICTPaTHBHOIO Ta
(inancoBoro npasa [HCTUTYTy eKOHOMIKH 1 paBa KitacHuHOTro NpUBaTHOTO YHIBEPCHUTETY,
KaHIUJAT IOPUANYHHX HAYK, TOLEHT;

Maxkyx O. B. — 10KTOp IOpUIMYHUX HAyK, HOLCHT [HCTHUTYTy €KOHOMIKH Ta IpaBa
Kitacu4HOTr0o NpHBaTHOTO YHIBEPCHUTETY;

BixasieB B. B. — npopekTop 3 mpaBoBoi poO0OTH — FOJIOBHHUIT FOPUCKOHCYJIBT PEKTOPATY
Kitacu4HOrO MpPUBATHOTO YHIBEPCHUTETY; TOJIOBA KOMITETY aJBOKATCHKOI MPAKTHKH Ta
nigBuIIeHHs KBanigikanii Paan agBokariB 3anopizbpkoi o0macTi;

dr Wieslaw Pedziak — Cuiavian University in Wloclawek.

IOpuauyHi HayKH: NPodJIeMH Ta mepcneKTHBM: Matepianu MiXkHapOJHOT
070  HaykoBO-MpakTU4HOI KOH(epeHiii, M. 3anopixks, 23—24 mororo 2024 p. JIbBiB —
TopyHns : Liha-Pres, 2024. — 252 c.

ISBN 978-966-397-374-6

VY 30ipHHKY NpEICTaBICHO CTHCIMI BHKIAA JOMOBIACH 1 MOBIIOMICHb, MOJAHMX HA
MDKHApOHY HAayKOBO-TIpakTH4Hy KoH(epeHuito «fOpuanuni Haykm: npobiemu Ta
HEPCIEKTUBNY, sika BifOyacs 23-24 motoro 2024 p.

V]IK 34(062.552)

ISBN 978-966-397-374-6 © «/lepxaBHa HAyKOBa YCTaHOBA
«IHCTUTYT MOAEpHi3aLii 3MicTy ocBiTHY, 2024

© Kunacuunuit npuBatHuil yHiBepcurer, 2024

© Kysiscbkuil yHiBepeuTet y Bioryiaseky, 2024

© ExoHOMi4HO-TyMaHiTapHUH yHiBepcuteT y Bapmasi, 2024

© YxpalHCBKO-TIONIbChKe HayKoBe BuaaBHUNTBO «Liha-Presy, 2024



3MICT

HAIIPAM 1. TEOPIA TA ICTOPIA JEP)KABU 1 I[IPABA;
ICTOPIA NOJITUYHUX I TIPABOBUX YUEHbD

Y IOCKOHAJICHHS TEXHIKH HOPMOIIPOEKTYBAHHS SIK 3acib 3a0e3neueHHs
peaizauii TIPUHIIMITY PABOBOT BU3HAYCHOCTH Ta 3Ca/IH MPO30POCTH:
YKpPaTHCHKHIA 1 €BPOTICHCHKUI T IXO/TU

Bo3HSK L 3. .o 9

Konnent «HarionanpHa Oe3rekay B MpaBoBil Teopil
JIOPOHIH L. Mla .o 13

HAIIPSIM 2. KOHCTUTYIIAHE ITPABO;
MYHILUUITIAJIBHE ITPABO

MinitapHuit MyHIIMIIAI3M: 10 PO3yMiHHsI ()eHOMEHOJIOT 11
BaiimypaToB M. O., KopMan B. Sl.. ..., 136

HAIIPSM 3. IUBLIBLHE ITPABO I IUBLJILHUAM ITPOIIEC;
CIMEHMHE ITPABO; MIZKHAPO/IHE IIPUBATHE ITIPABO

[IpaBoBa npupoa BipTyalbHUX aKTUBIB (KPUITTOBAIIOT):

MIOTEHITiaN JUIsl PO30aaHCyBaHHS CUCTEMH TIOJILTY 00’ €KTIB

LMBUIGHUX TIPaB B YKpaiHi

Ipumaim C. O. ..o 20
[HCTpYMEHTH 3a0€31eueHHs SKOCTi 3aKOHY

(na mpuknani LuBinmsHOTO MpoliecyalbHOTO KOJIeKCy YKpaiHH)

KOPO€ C. O. ... 23
Jlo nuranHs KoMepitiaiizaiii Tpanchepy TEXHOIOT i
0] 1) X1 01 C: T R 26

Oxpemi acTieKTH 3BEpHEHHS JIEP’)KaBHOTO UM TIPUBATHOTO BUKOHABIIS
JI0 CyAy B IHTEpecax iHIIHIX 0ci0
CHIOPeHKO H. O. ......oooviiiiiii e 30

3MiHa MiIX0/y 0 BU3HAYCHHS MaJIO3HAYHHX CIIPaB
Y LMBUIBHOMY IpoLect YKpaiHu
CTaciB H. C. ... 33

HAIIPAM 4. TOCIIOJAPCBKE ITPABO,
roCcrnoJAPCbKO-ITPOLHECYAJIBHE ITPABO

[NepcriekTHBY PO3BUTKY PUHKY EJIEKTPUYHOI eHeprii B YKpaiHi
TFapkaBeHKO C. B..........cooooiiiiiiii e 37
Oco0nMBICTh BITHOCHH OaHKPYTCTBA

(HeTIaTOCIIPOMOXKHOCTI) B YKpaiHi
THOAAKOB P. B 39



HAIIPAM 5. TPYAOBE ITPABO;
MNPABO COLIAJIBHOI'O 3ABE3IIEYHEHHS

Peanizatiist TpyAOBUX IpaB BHYTPIIIHBO IEPEMIILICHUX 0Ci0
SIK aKTyaJIbHa IMPOOIeMaTHKa FOPHIMYHOI HAYKU
ATMAI L M. 43

OcHOBHI HaNPsIMU PO3BUTKY TPYAOBOTO IpaBa
B YMOBAaX BOEHHOI'O CTaHy
3aBopOTYEHKO JI. O. ..o 47

HAIIPAM 6. 3BEMEJIBHE ITPABO; ATPAPHE IIPABO;
EKOJIOI'TYHE ITPABO; ITPUPOJOPECYPCHE ITPABO

IIpaBoBi 3acaau Jep:KaBHOI MOMITUKH YKpaiHu y cepi BiTHOBIICHHS
3eMelTh Ta IPYHTIB, IO MOCTPaKAaIN BHACIIIOK 30poiHOT arpecii
Pociticekoi Denepartii

Ipy3eHCBKHI B B.....oovoiiiiii e 51
Kiimarnysa npobsiema Ta TeHACHILT 3aXUCTY €KOJIOTTIHMX TIPaB
rpoMajisiH y €BporneichkoMy Cy/Ii 3 TIpaB JIFOJHU

KOBTYH O. M ..ottt 54

HAIIPAM 7. AIMIHICTPATUBHE ITPABO I TIPOLEC;
®IHAHCOBE ITPABO; IH®OOPMAIIMHE ITPABO
Indopmariitna Ge3reka sik IpeMET HAYKOBUX JOCIIHKECHb

B YMOBaxX BOEHHOTO CTaHy

BectmanoB L. O........oooviiiiiii 57
IpaBoBa mokprHa «actio popularisy: MOHATTS Ta MpaKTHKa
3aCTOCYBaHHS

Binak H. L., Hazapuyk A. B. ... 60

[{ono pu3MKiB 3710BXKMBaHb MPOLECYATBHUMH ITPABAMHI

B aJIMiHICTPaTHBHOMY CYAOYMHCTBI B yMOBax JiKUTaIIi3awil
3elIHCBKA S1. C...oooi 63
Oco06a1BOCTI PABOBOTO PETYJIIOBAHHS 3BEPHEHHSI CTSTHEHHS

Ha MaifHO Y BUKOHABYOMY ITPOBA KEHHI ITi]] YaC BOEHHOTO CTaHy
KOBHPEB A. B ..o 66

TeopeTtnko-paBoBi acrieKTH (PyHKIIOHYBaHHS CY0’ €KTIB TIEPBUHHOT'O
(iHAHCOBOTO MOHITOPUHTY

KYPRYIA A T oo 70
TeopeTnko-ipaBoBi 3acaan B3aEMOIi AepKaBHOI CITyKOH

(iHAHCOBOTO MOHITOPUHTY 3 OAHKIBCHKOK) CHCTEMOFO

KYPRYIA A Te o e e 73

3aKopAOHHUI L[ocmz[ IIPaBOBOTO PETYIIFOBAHHS CTATyCy TPOMAITHIHA
Ta MOXKITMBOCTI OTO 3aCTOCYBaHHS B YKpaiHi
MacaliTiH B. B......oooooii 76

4



IIutanus 3aXHUCTy IIpaB IJIATHUKIB HOI[aTKiB

HpumBa H. FO. ..o 80
[Ty6mivHi 3aKymiBii B pealtisix BOEHHOTO 4acy
PommsaH L B. ..o 83

Hampsimu ynockoHasIeHHS TPaBOBOT'O PErY/IIOBAaHHS BILUTUBY
TPOMaSHCHKOTO CYCILIBLCTBA Ha MICIIEBE CAMOBPSI Ty BaHHS

3 ypaxyBaHH:M 3apyOi>KHOTO I0CBI Ty

Coxa C.C. .o 87

Jlo nuranHs peopMyBaHHs JISP>KaBHOTO PETyIIIOBaHHS chepu
KHUTIOBO-KOMYHAIBHOTO TOCTIOIAPCTBA B YKpaiHi

CnaceHKO K. O..........ccoooiiiiii 91
Oco6nmBocTi iH(opMamiiiHoro BIUTUBY B iH(opMariiHii 6e3neri
HIEBUYK M. O. ..o 93

[paBoBHii CTATyC 3aCy/UKEHHX, SIKi BiI0YBAIOTH IIOKAPAHHS
Y BUMPABHUX KOJOHISIX MIHIMAJIEHOTO PiBHS OC3MEKH:
TOHSTTS Ta BU3HAYAIIbHI PHCH

Bo0poBHHK K. JL. ..ccoooiiiiiiiii e 97
[IpoOemMHi TMTaHHS 3aKOHOIABUOTO BPETYITFOBAHHS HOHSTTS 00TOQepM
JAprzkarkoBa [ FO. ..o 101

HAIIPAM 8. KPUMIHAJIBHE ITPABO TA KPUMIHOJIOI'TA

[HO3eMHI 3a103UUeHHs IOCBIly CTPax0BOi MEAULMHU
Kapnymmuna ML T'., KepaeB L L. ... 105

IcTopryHi acniekTH PO3BUTKY Ta CTAHOBJIEHHSI IHCTUTYTY OOCTaBHH,
IO TTOM’ SIKIITYIOTh 1 OOTSKYIOTh TIOKapaHHs B YKpaiHi
HayMenb L HO. ... 107

3aMiHa okapaHHs 3aCyPKEHIM 0co0aM JI0 JOBIYHOTO 1M030aBIeHHS
BOJIi B YKpaiHi

OctamuyK JL Ta oo 112
CraH KpUMiHATEHHX TIPABOIIOPYILEHB Y chepi Oe3neku

JIOPOYKHBOT'O PYXY B CYYaCHHX YMOBaXx

XPHCTHY L O 114

3acTocyBaHHS MOPIBHAILHO-IIPABOBOTO METOY

Y KPUMIiHAITLHO-TIPABOBUX JIOCII[DKEHHSIX
IMameyTaiHoB O. B. ..., 118



HAIPSM 9. KPUMIHAJIbHUM ITPOLIEC
TA KPUMIHAJIICTUKA; CYJOBA EKCIIEPTU3A;
OIIEPATUBHO-PO3IIYKOBA AIAJIBHICTD

B3zaemopist opraniB J0Cy10BOr0O pO3CiyBaHHS, IPOKYPaTypH

31 30poiianmu Crmamul YKpaiH| i 4ac po3CiliTyBaHHS

BOEHHHX 37I0YHHIB

ArapkoBa O. L. ..., 123

IHimiroBaHHS MPOBEACHHS CyIOBOI EKCIIEPTH3H K 3aCi0 KPHMiHAILHOTO
MIPOLIECYATTFHOTO JI0KAa3yBaHHS
KOBaJIEHKO A. B. ....coooiiiiiii e 126

Jlesiki 0coOIMBOCTI JONUTY CBIIKIB TIiJ] 9ac PO3CITiTyBaHHSI
KonabopamiitHoi AisTTbHOCTI

KoBasleHKO B. B. .......cooiiiiiii e 130
BuxopucTtanHsa 0e3niIoTHHX JliTanbHUX anapatiB (BITJIA)

ITiJT 9ac OISy MICIs MOIIT TPH PO3CITiTyBaHHI MapoaepcTBa

MYP30 €. O ..o e 133
Hocein Typeuunau y 3a0e3MeueHHi pO3yMHHUX CTPOKIB

KPUMIHAJIBHOTO MPOBAKCHHS

OKOJTOTEHKO [, C.....ooovvviiiei e 136

[poGnemu 30upanHs A0Ka3iB y KPUMiHATILBHOMY MPOBa/KEHHI
B YMOBaX BOEHHOTO CTaHy
CeMeHIOK L BO.......ocoiiiiiii s 140

KomngenrianbHa (hopMa KpUMIHAIBHOTO TIPOBAIKSHHS
KPUMiHAJIBHUX TPABOIOPYIICHb
Cainbko C. B., MakcnMoBa JI. O.........c.ccooevviiiiiiiiie e 143

AKTyasbHI HpO6J’IeMI/I BU3HAHHS ILOKaBIB HEJIOIYCTUMUAMHU
4epe3 NOpYIIeHHS TPaBII ITiICITI AHOCTI
(@5 031 0 0 7 - NSRRI 147

Ortsizt HayKoBOi PO3POOJICHOCTI UTaHb LIOO PO3CIIYBAHHSI
KOPYIUIAHMX KPUMIHAIBHUX IPABONOPYILIEHb, BANHEHNX CYULSIMH
(3axumienux y nepiog 2000-2023 pp).

IUmoTan BOL TL. ..o 151

HATIPSIM 10. CYJIOYCTPIN;
IMPOKYPATYPA TA AIBOKATYPA

JleprkaBa BiIOBIaIbHA 3@ 3000B’I3aHHAMHM FOPUANYHUX 0CI0
myOJIiYHOT O TpaBa
BuiterskaHiHa B. B. ... 155

[oHsATTS «CymOBa MPaBOTBOPHICTEY SIK MIATPYHTS yCYHEHHS
HEY3TOPKEHOCTEN MIK OKPEMHMHU JIAaHKaMHU CYJIOBOi CUCTEMU
JIYHAEB E. B. ..o 159



HAITPSAM 11. MIZKHAPOJIHE ITPABO

KonTp3axonn y Mi>kHapOJHOMY TIpaBi: €BOJFOIILS ITOTIISIIB

BIaetBKHIE €. Bu.....ooviiiiiiiiii s 242
®dopMyBaHHS PETIOHATILHUX MEXaHI3MIiB 00pOTEOU

3 BiIMUBaHHIM KOITiB B €Bponetickkomy Corosi

JkeBara-TpeThbAKoBa C. FO...........ccoocviiiiiiii 246
CucTemMa ToroBOpiB PO peaamicito Mixk YkpaiHoro 1a €C
JIEBUEHKO L. C. ..o e 249

PerymoBaHHs 1paBa Ha CIIPaBEIIMBHNA CYIOBHI PO3TII Y TIPAKTHIIL
€BPOIEICHKOTO Cy/Ty 3 TIPaB JIIOJMHU: TEOPETUIHUN aCTIEKT
MobepeskHmid FO. B. ........cccooiiiiiiiiii e 252

Ilomo dhyamamenTamsHoro 3HaueHHs Konpenmii OOH
IIPO IIpaBa AUTHHU
PeHBOB €. B.........oooiiiiie e 255

HAIIPSIM 12. AKTYAJIbHI IUTAHHSA IOPUCHPY IEHITIT

Harmpsimu ya0CKOHAJIEHHS! YNHHOTO 3aKOHO/IABCTBA Y KpaiHU
3 IIMTaHb CIIPABJISIHHSI MICLICBHX 300DiB Ta IMOJIATKIB

THOPXYH B. M .o 179
Inest noctyy 10 MpaBOCYIs B PI3HUX BUIAX CYJAOYHMHCTBA
CHICHKO O. B......oooiiiiiieeieeeeeeeeeeeeeee ettt eaaaeaaees 182

Cucrema aiMiHICTPaTUBHO-TIPABOBOIO 3a0€3IICUCHHS TpaBa
Ha Oe3MeyHe IS J)KUTTA 1 310pOB sl TOBKULISI B YKpaiHi
3amoubChbKUI [l €. ..o 185

Oco06IBOCTI TIPOJIOHTAIIIT IOTOBOPIB 32 IIUBLITLHAM
3aKOHO/IABCTBOM YKpaiHH
KapneHKo B. P. ... 191

3axuCT npaB JiTeil B KOHPIIIKTHUX Ta HAJ3BUYaHHUX CUTYaIlisIX

SIK HaITpSIM PO3BUTKY Cy4YacHOI FOPUCIIPYICHITIT

CmrocapeHKO K. P. ... 193
[IpoGneMHi TUTaHHS CJ'Iy>K60BO-pr,Z[OBI/IX CHO‘plB LIO/I0 IIPUTSATHEHHA
JEPIKABHUX CITy>K00BIIIB 10 MaTepialbHOI BiAMOBIIAILHOCTI

B KOHTEKCTI IIpeIMETa CyI0YMHCTBA
KAachIH B. B. ..o e 197

OCHOBHI CKJIaJIOBi CEKTOpPY O€3IEKH ACPIKABH:

iH(opMaIiiHO-TIPaBOBHIi acTieKT

HubyabHMK H. O ..o 201
Amnaniz 4. 2 ct. 481 KIIK Vkpainu B 4aCTHHI TIOBIIOMJICHHS

TIPO MiZ03pY OKpPEeMiid KaTeropii ocio

PEHKAC AL Ao s 205



[oHSTTA TUCIMIUTIHAPHOTO TIPOBAIKEHHS ILIOAO MPALliBHUKIB
Bropo exonoMiuHO1 Oe3niekn YKpainu
KpelTepA. O. ..o, 208

[pobaemu aﬂMlHICTpaTI/IBHO TIPAaBOBOTO PETYIIIOBAHHSI
OpraHizaiiHoO-NPaBoOBUX 3aCa[l TisUIbHOCTI OpraHis

IIPOKYPOPCHKOTO CaMOBPsilyBaHHsl Ta OPraHiB,

110 320€3Me9yI0Th TisUTbHICTh TPOKYPaTypH

Bapra FO. FO..........coooooiiiiii e 211

JocymoBe po3cimiayBaHHS K 00’ €KT OMepaTHBHO-PO3IIYKOBOTO
3a0e3ICUCHHS
Topodenb €. B. ........c.coovviiiiii 215

CTpyKTypa Ta 00’ €KT KPHMIHAJIHLHOTO IPOIECYANTBHOTO Mi3HAHHS
i1 Yyac po3ciigyBaHHS KPUMiHATIBHUX PABONIOPYILCHB
JIYIIOK P. I oo e 218

1lom0 po3sMeKyBaHHS MK JUCIMILIIHAPHO]I BiIITOBITAILHICTIO
Ta BINOBIJAJIBHICTIO 32 MOPYILIEHHS MPaBII NPogeciiiHOl IEOHTOIIOT i

TIBHHIBKHI P. €. ..o s 221
Hlomo nuTaHHS iHTErpalii pUHKY mparti
THMEHKO C. Lo 224

o0 cITiBBITHOIIEHHS KATETOPii «ICHIIEP» Ta «CTATh):
aJIMIHICTPATUBHO-TIPABOBUI aCTIEKT

KpaBueHKO O. C. ..o 226
3aoxoueHHst B HanioHanbHii modirii: cucremHa pedopma
Ko3adyk [l A....ooiiii 229

[NopyliieHHs TPaBUJI €TUYHOI TOBEIHKHY MPEICTaBHUKAMHU
MpaBHAYMX TIpodeciit
HepuoBa T. C. ..o 234

OkpeMmi 3ayBaru JI0 pO3yMiHHS MIPUPOJIU SICKTPOHHUX JI0Ka3iB
B a/IMiHICTPaTUBHOMY CYJIOYMHCTBI
Epnesaiit M. JI., @emukoBUY T. A.. .....ocooooiiiiii e 238

HopmatuBHO-TIpaBOBE perysIroBaHHS 3aXUCTY IHBECTHLIH,
MPUBATHOI BJIACHOCTI Ta MiAPUEMHUIITBA (Oi3HECy) B YKpaiHi
HeBap L B.....oooi 240

[{omo oKpeMUX MUTaHb 3aTATEHOTO MOHATTS CIMEHHHX TIPABOBITHOCHH
X 03HaK, CKJIa/ly, OCOOIMBOCTEH
MedbHHK O. B. ... 242

OkpeMmi acTieKTH CTIeIiaTbHOI aJMiHICTPaTHBHOI BiIMOBITATEHOCTI
BilICEKOBOCITYKOOBIIiB

BacHabKIBCBEKA B. B. .....ooeeiiii 245
The basis of European legislation in the field of air quality

and airspace
GOrdieNKO A. V. .ot 249



HAIIPAM 1. TEOPIA TA ICTOPIA JEPKABU I IIPABA;
ICTOPIA NOJITUYHUX I TIPABOBUX YUYEHD

DOI https://doi.org/10.36059/978-966-397-374-6-1

YIOCKOHAJIEHHS TEXHIKM HOPMOITIPOEKTYBAHHSA
SIK 3ACIB 3ABE3IIEYEHHS PEAJIIBAL IPUHIAITY
MPABOBOi BUBHAUEHOCTH TA 3ACAJIA ITIPO30OPOCTH:
YKPATHCBKHUM I EBPONEMCHKHUM X0 1N

Bosnsik L. 3.
acnipanm kagedpu meopii ma ginocogii npasa
JIveiecvko20 HayionanbHo20 yHieepcumemy imeni leana @panxa
M. Jlveis, Ykpaina

Henotpumanns IIPaBUIT HOPMOTBOPUOT TEXHIKH (TexHiKn
HOPMOIIPOEKTYBaHHS) IPU3BOAUTH [0 YXBAJICHHS 3aKOHOJNABUMX aKTIiB
HU3bKOI sIKocTH i edekruBHOoCcTH [7, c. 158]. 3 MeTOI0 3anobiraHHs MOsBI
TaKUX HOPM IOpUIMYHA HayKa poO3poOMIa CHCTEMY METOAWYHHUX
peKOMeHJalii, sKi CYKyNHO CKJIaJaloTh TEXHIKY HOPMOIPOEKTYBAHHS
[9, c. 21]. Onnak 3HaAYeHHS TEXHIKH HOPMOIIPOEKTYBAHHS HE BapTO
pO3TISIIATH JUIIE y BY3bKOMY PO3YMIHHI SK TEXHIKO-FOPUANYHHAN 3aci0d
3a0e3neueHHs] SIKOCTH 3aKOHOJABCTBA, ajieé Ha Hel Tpeba AMBUTHCS H y
IIIPOKOMY, TEOPETHUKO-(PiTocOPChKOMY pO3YMiHHI SK Ha 3aci0 peamizamii
MIPUHIUITY TPaBOBOT BU3HAYEHOCTH Ta 3aCaaN IPO3OPOCTH.

Crartsa 8 Koncturymii YKkpaiHu BCTaHOBIIOE, 10 B YKpaiHi BU3HAETHCS 1
nie mpuHOUN BepxoBeHcTBa mpaBa [8]. Koncrurymitiamit Cyx VYxpainu
HEOJTHOKPATHO BKa3yBaB y CBOIX PINICHHSX HA Te, IO OJHHUM i3 €JIEMEHTIB
BEPXOBEHCTBA IIpaBa € NPHUHIOWI NpaBoBoi Bm3HaueHOCTH. KCVY 3a3Hauas,
30kpeMa y cBoemy pimenri Ne 2-p/2017 Bim 20 rpymnas 2017 poxy, mo
MIPUHITUII TIPAaBOBOi BHM3HAYEHOCTH BHMAra€ YiTKOCTH, 3pPO3YMIJOCTH K
OJIHO3HAYHOCTH TPAaBOBHX HOPM, 30KpeMma IXHbOI mependadyBaHOCTH
(mporro3oBanoctn) Ta crabinsHocTH [10]. Takum unHOM KCVY BCTaHOBHB Y
CBOIM IIpaKTHII KpUTEpii, SKMM MaroTh BIJIOBiaTH NPaBOBI HOPMH IS
3a0e3nedeHHs /1ii BepXOBEHCTBA MpaBa.

VY mpaktuni Cyny cnpaBemmBoctn €C  3akpinmiacst MO3MILIS, IO
3ak0HO/IaBcTBO CHIIBHOTH Mae OyTn 0€3CyMHIBHUM, HOTO 3aCTOCYBaHHS MAE

9



OyTu mepenbadyBaHUM JUIS iHAMBIAIB, @ MPUHIIAIT MPABOBOT BU3HAYCHOCTH
BHMarae, mo Oyap-sKi 3axoau (ToOTo 1ii) IHCTUTYIIH, SIKi MAIOTh IOPUIMIHI
HACIZKK, MaloTh OyTH sicHi Ta TouHi (. 124 pimenns y cnpasi T-115/94
«Opel Austria v. Council» Bix 22 cigus 1997 poky) [3, c. 40]. [puHmum
IIPaBOBOI BH3HAYEHOCTH, 3 SKOTO BHILUIMBA€E MPUHIMI 3aXUCTY JICTITUMHHUX
O4iKyBaHb, BUMarae, mood 3 OXHOrO OOKy HOpPMH TpaBa OyiH SCHUMH Ta
TOYHHMH, a 3 1HIIOTO — 100 TXHE 3acTOCYBaHHs OyJo mependadyBaHUM IS
THX, XTO MiAmamae min ixuio aio (m. 46 pimenns y cmpaei C-201/08
«Plantanol GmbH & Co. KG v Hauptzollamt Darmstadt» Bin 10 Bepechs
2009 poky) [2]. [ToxiOHi MipkyBanHs Ta BicHOBKH Cyn cripaBeBocti €C
BHUCJIOBJIIOBAB y 0araTboX CBOIX PIlIGHHSX.

Amnani3 BuIie3a3HaueHol npaktiuku Koucrurymiinoro Cyny Ykpaiau Ta
Cyny cnpasemmBocti €C CBITUHTS, IO MIIXOIN A0 PO3YyMIHHS IPHHIHITY
IIPaBOBOI BU3HAYCHOCTH B IIUX CYJIOBHUX OPTaHiB i HOTO 3B’S30K 3 TEXHIKOIO
HOPMOTIPOEKTYBAHHS MPAaKTHYHO 30iraloThes, MpoTe TeopeTuku mpasa €C
TOBOPSTH TAKOXK NP0 IPHHIUIT TPO30pocTH (transparency) y ioro 3B 53Ky 3
TEXHIKOI0 HOPMOIIPOEKTYBaHHA. Tak, mpodecopka €BpPONEHCHKOTo Ipasa, a
tenep cynns Cyny cupaBemmmBoctu €C Camra [Ipexan i mokropka Manemnin
ne JlroB 3a3Ha4aroTh, WO MPUHIMI TPO30OPOCTH CTOCYEThCS HE JIMILE
BIZIKPUTOCTH B IPOIIECI YXBAJICHHS PillieHb, aJie i BKJIIOYAE 1HIII eJeMEHTH,
Taki SK 3pO3yMUTICTh NPOLENyp, YiTKE BHKJIAJCHHS IIPAaBOBUX AaKTiB,
ONPWJIIOJHEHHS Ta OBEJICHHS /O BiJloMa 3aKOHOJAaBYMX AaKTiB 1 pillleHb
OpraHiB BJIQJH i 000B’ 130K MOSCHIOBATH iXHI MpuuuHH [5, ¢. 51]. Jocmigauii
MOKJIMKAIOThes Ha pimenHs y copasi C-149/96 «Portuguese Republic v.
Councily Bix 23 mucronama 1999 poky [1]. Cepen MOTHBIB s [OJaHHS
3asBU ypsx [lopryranii 3a3HauaB, cepes iHIIOTO, PO MOPYIISHHS PHHIUITY
IIPO30POCTH Yepe3 Te, 10 OCKap)KyBaHi MeMopaHIyMu €Bporieiicbkoi Pam,
Ha TYMKY ypsiiy-3asBHHKa, He OyJIM aeKBaTHO CTPYKTYpOBaHI Ta MiCTHIIN
HE3pO3yMLITi MOHATTS, Yepe3 M0 MePEeCITHNI YHTad TOKYMEHTa He MIT Biipa3y
3pO3yMITH BCi NpPHUXOBaHi 3HaueHHs [MeMopaHayMmiB] (1. 55 pileHHs)
[1, c. 17]. Ha migrpumKy wi€l 3asiBU ypsi HOKJIMKaBcs Ha Pesosowito mpo
SKICTh HOPMOIIPOEKTYBaHHs 3akoHojiaBcTBa CIINBHOTH Bix 8 4epBHs
1993 poky. Cyza, oqHaK, 3a3Ha4YMB, IO 3rajlaHa Pe30JIrolLlis He € 000B’I3KOBOIO
JUIsl TOTPUMAaHHS Ta HE HAKJIAQJA€ Ha IHCTUTYLIl >KOTHHMX 3000B’s3aHb
JOTPUMYBATHUCS OY/b-SKUX MPABHUII iJT 4acC CKJIaJaHHsI IPABOBHUX JTOKYMEHTIB
(. 56 pimenns) [1, c. 17]. Kpim toro, Cyx Takox BH3HAB 3asiBy MpO
MOPYIIEHHS NPUHIHUITY IPO30POCTH HEOOTPYHTOBAHOIO, OCKIJIBKH Y BUCHOBKY
TeHepaJIbHOTO aJ(BOKaTa, 3 sIKUM moroguBcs Cyx, Oylio 3a3HayeHo, IO
OCKap)KyBaHHH JOKYMEHT OyB YiTKUM Y BCiX PO3YMIiHHAX (1. 57 pilneHHs)
[1, c. 17]. Lle pinieHHs 1€MOHCTpPYE, 10 BUKOPUCTAHHS HEYITKUX HOPM, IO
0 CYTi € HOPYLICHHSIM TEXHIKM HOPMOIIPOEKTYBaHHS, MOXKE 338 CyKYITHOCTH
MEBHUX YMOB TPU3BECTH /IO CKAaCyBaHHS HOPMaTHBHO-TIpaBoBoro akra €C sk
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TaKkoro, SKWH HE BIANOBiJa€ BHMOTaM MPaBOBOI BH3HAYCHOCTH Ta
MIPO30POCTH.

Ha nymky Ilpexanm i me JIroB, moemHaHHSA NPaBOBOi BH3HAUYEHOCTH Ta
MPO30poCTH Mae MoABiitHY mpupoxay [5, c. 53]. Ilo-mepie, BOHM y CBOI
CYKYITHOCTI 30iraroThCsi 3 BHUMOTAMH 3PO3YMUIOCTH Ta HEABO3HAYHOCTH
3aKOHOJMABYMX aKTiB, IO MOCHIIOE 30arHeHHicTs (cognizability) sakony
[5, c. 54]. Ho-gpyre, e mO3BOJNAE MiABHIIMTH Iepen0adyBaHIiCTh i 3
peamizamii Ti€i 4K iHIIOI MOJITUKM Yy BUMAAKY IIMPOKHX ITUCKpEUiHHHX
MIOBHOBA)KEHb 1 3aM00iraTd mepexoay LHUX TUCKPELiHHUX MOBHOBAXKEHb Y
cBaBomo [5, c. 54]. Ile Bce momomarae 3abe3neuyBaTH (YHKIIOHYBaHHS
JIEMOKpaTii Ta CTBOPIOBATH NepeadadyBaHe IPaBOBE CEPEIOBHIIIE.

Hocninanus npaBa €C Baciniki Kapareoproy crBepmkye, 1o IeBHi
acreKTH 0araToCTOPOHHBOTO IPUHITUITY IIPO30POCTH ITOB’A3aHi 3 IPUHIUIIOM
BEPXOBCHCTBA IIpaBa, KU MOXHA BBaXaTH «30IpHMM NPHHIMIIOM», II0
BKITFO9a€ 6arato (CyO)IpUHIINIIIB, 3aBAAHHS SKUX MOJISTAE B PAlliOHATEHOMY
3MiCHEHH] TyOIiYHOl BIagy Ta 3aXHCTi iHTepeciB Horo cy0’exTiB [4, c. 4].
B. Kapareoproy BBaxae, 110 ITpo30picTh MOXKE peatizyBaTHCcs 30KpeMa uepe3
giTke HOpMormpoekTyBaHHs [4, c. 10]. IIpo3opicts, Ha ii ITyMKy, MO>XHa
crpuiiMaTh K JOCTYNHICTh NPAaBOBUX HOPM, IO BHMarae, 1100
3aKOHOJABCTBO OYJIO YiTKUM, 3p0o3yMinuM i 38’s3HuM [4, ¢. 10]. ¥V gesxux
CBOIX JIOKyMEHTaxX TreHepanbHi azBokatu Cyny crpaBemiuBoctn €C
TPaKTYIOTh MPO30PICTh SK aBTOHOMHHU NPHHIMII Y paMKax 3a0e3neueHHs
MPaBOBOT BU3HAYCHOCTH, TOJI SK B IHIINX BUIAJIKaX Ha HHOTO TOKINKAIOTHCS
pasoM 3 NMPHHIOMIOM NPaBOBOi BHM3HAYEHOCTH 3 METOI0 BU3HAYEHHS BUMOT
JUISL FOPUJIMYHOI SICHOCTH, a TOMY B3a€MO3B’SI30K MDK NPUHIUIIAMHI
IOPUINYHOI BH3HAYCHOCTH Ta IPO30POCTH HE € Ayxke witkwid [4, c. 13]. Le
CBITUUTH TIPO Te, IO Cepe/] IPaBHUKIB-TIPAKTUKIB Y CYAOBUX iHCTUTYIIsIX €C
HEMa €IUHOTO IIAXOAY /IO BH3HAYCHHS MicLs IPO30POCTH B CTPYKTYpi
MIPUHIUITY TTPaBOBOT BU3HAUYEHOCTH.

Tum e menu, C. IIpexan i M. ne JItoB poOuisiTh BUCHOBOK, IO ITOKH
3apaHO TOBOPUTH NP0 TPO30PICTH SK CAMOCTIMHMI NPUHLIMI IIpaBa
CroiibHOTH, OJIHAK ICHYE MOTEHILIaN Ui MOAAJIBLIOr0 OCMHUCIEHHS I[HOTO
nutaHHs  [5, c. 61-62]. 3 UMM MiIXOIOM TaKOXK IOTOMKYETHCS
B. Kapareoproy, ska OOIpyHTOBye 1€ BiJCYTHICTIO aBTOHOMHOTO
HOPMATHBHOI'O  KOHIIENITY MPHHIMIY TPO30POCTH Ta  BIJCYTHICTIO
CKacoOBaHMX AaKTiB Ha MiACTaBl MOpYIIEHHs 1boro npuHuumy [4, c. 15].
Haromicts B yKpaiHCBKIM NpaBHMYIM Haymi HpO IPUHOUI IPO30POCTH
3a3BUYail TOBOPSTh y KOHTEKCTI aJMIHICTPAaTHBHOTO MpaBa SK 3acamy
JISTIBHOCTH OpTaHiB IyOJiuyHOI Blagy, OAHAK, sSK 3a3Hauae B. Benrep,
Ba)XJIMBUM € HAIIPAIfOBaHHS Ta PO3BHTOK KOMIUIEKCHHMX ITIXOMAIB 10
IMIUIEeMeHTAIlil TPUHIMITY MPO30POCTH K CKIAI0BOi BEPXOBEHCTBA IpaBa
[6, c. 80]. Tox moku B Teopii mpaBa He Oyae OOTpyHTOBaHA W yTBEpIKEHA
MO3UIISI NPO TPO30PICTh SK 3araJbHONPABOBUI TPHUHIUIL, BBAXKAID 32
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JIOIITbHE TOBOPHUTH TMPO 3acaxy TMPO30POCTH SIK OJWH 13 CKJIQJHUKIB
NPUHIUITY BEPXOBEHCTBA IpaBa.

Ha mincTaBi mpoBeneHOTO MOCTIIKEHHS MOYHA 3pOOUTH BHCHOBOK, IO
HaJeXKHO  PO3BHHEHa  TEXHIKA  HOPMOINPOEKTYBAHHA  JOIOMArae
3a0e3nmedyBaTu peaji3allifo MPUHINITY MPaBOBOi BH3HAYCHOCTH Ta 3acagd
MIPO30POCTH, PO IO CBimInTh npakTuka Koncrurymitnoro Cyny Ykpainu ta
Cyny cnpasemuBoctd €C, TOX NMEPCIEKTUBHUMH € MOJAJbII TEOPETUYHI
OCMHCJICHHSI POJIi TEXHIKM HOPMOIIPOEKTYBAaHHS SIK 3aco0y pPO3BHUTKY
BEPXOBEHCTBA MpaBa.
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KOHIIENT «HAI[IOHAJIbHA BE3IEKA» B IPABOBII TEOPIi

Joponin I. M.

O0OKMOp 10PUOUUHUX HAYK, OOYEeHMm, 3a8I0yeat HAYK06oi 1abopamopii npasa
HayioHanvHoi ma midxcHapoonoi oesnexu [JHY «Incmumym ingpopmayii,
besnexu i npasa Hayionanvroi akademii npasosux nayk Ykpainuy
m. Kuis, Yxpaina

3aranpHOBIIOMO, IO CIPUHHATTA HALIOHAIBHOI OE3MEKH B CYJaCHHX
YMOBax BiIOYBa€eTbCs B Pi3HUX c(epax CYCIITIBHOTO JKUTTSA, BOJHOYAC HE
BIAIOYHCH IO YITKOTO 3’SICYBaHHS CYTi BIAMOBiAHOTO ABHINA. SIK TpaBHIIO
BB@XKAETHCS, IO CaMO 10 CcO00i TOHATTSA «HAIlOHAJIbHA Oe3MeKay €
OUEBHHUM, 1 TAKKM, L0 HE MOTPeOy€e BIIMOBIAHNX BU3HAYEHb, X04a TIEBHI
nedinimii, 0e3yMOBHO, HAMPAIbOBYBAIUCH y X0l HAYKOBUX IOCIHIDKEHb Ta
HaJaBaJIUCh Yy IpaBOBUX akrax. DopMyBaHHS LbOIO CHPUMHATTA Y
BITUM3HIHUX CYCIUIBHUX HayKaX BiJOyBaJoCh ITiJ| BINTABOM aMEPHKaHCHKOT
KOHIICTIIIT «HAI[IOHATIBHOT OE3MeKm» SIK HAMpsAMY epXKaBHOI MOJITHKH Ta
VSABJICHb TPO HEOOXITHICTh KOHIIETITyawi3allii HaI[lOHAIEHOI O€3IeKH SK
CYTHICHOI OCHOBH 3aXHCTYy A€p>kKaBH B yMOBax I1030aBJICHHS] KOMYHICTHYHOT
imeomorii Ge3mocepenupo mepen posmagom CPCP. TperiM BakIUBUM
(aKkTOpPOM € TMONITHYHHUIA BIUTUB B YMOBaxX MPOTHOOPCTBA PI3HUX iMEOIOTil
0e3rmocepeTHRO MICI 3000yTTS YKpaiHOI HEe3aJIeKHOCTI.

VYxazom Ilpesnnenta Ykpaian Bix 15.01.1992 p. Ne 41 6ymo ctBOpeHO
Kowmiciro 3 miArOTOBKM MPOMO3HII MPO CTaTyC, MOPSAOK IisSUIBHOCTI i
cTpykTypy Pamm HamioHameHOi Oe3mexu, a pos3mopsmkeHHsIM Ne 25
BH3Havanucs 3aBaaHHA sl miei Kowmicii. OCHOBHMME 3aBIaHHAMH Oyin
oprasizailiss po3poOKH KOHIIEMIi HaliOHAILHOT OE3MeKH Ta MiArOTOBKa
mpoekty 3akoHy «IIpo Pany namioHampHOI Oe3mexkn YKpaiHH», a TaKoxX
BUSIBJICHHS TpoOieM y cdepi HalioHaJbHOT O€3NeKd 1 HamparjroBaHHs
HEeOoOXiTHUX 3axoiB moao ix BupimeHHs. YuHHa y To# yac Koncturymis
YPCP (3 BignmoBiiHMMHM 3MiHaMH) He T1epeabadala  OKpPEMOTO
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KOHCTHUTYLIITHOTO CTaTycCy AJIsl TAKOTO OpraHy, TOMY HOTO CTaTyC BU3HAYaBCs
SK KOHCYJBTATHBHO-IOpamuuii opraHn mnpu [IpesmmeHTOBi YKpaiHm.
Besnocepennaro Pana HamionanpHOT Oe3neku YKpaiHd y 3a3HAYCHOMY BHIIE
mpaBoBOMY cTaryci Oyna ytBopeHa | mumasS 1992 poky. Takum umHOM,
CIPUHHATTS KOHIIENITY «HALIOHAJIhHOI Oe3leKkm» Ha PiBHI CTPATETiYHOTO
IUTaHYBaHHS JISPKaBHOI MOJIITHKH Ta i MPaBOBOTO 3a0€3IeYeHHS BiIOYIOCh
MPaKTHYHO 3 moyatkoM 1992 poxy 6e3nocepenupo micist posnany CPCP.

3HayHa KUIbKiCTh myOmikamid 1990-x pokiB y cdepi 3abe3neyeHHS
HAI[IOHAJLHOT OE3MEKU MiJKPECTIoe Toi (akT, mo mpodiemaruka Oyia i
3aJIMIIAETHCS J0CI aKTyallbHOIO. BoaHOYac, MOUIYKH HUISAXIB JOCIIKSHHS
(eHOMEHY «HalLliOHAJIFHOT Oe3NeKW» CBIMYMIM TPO CKIAJHUHA XapakTep
npoOiemMu, 3yMOBJIEHUH Oe3Jiudi0 TMiJXOIiB, HacamIepel, NPHKIaJIHOTO
xapakrepy. Y Iei ke Imepio BigOyBaUCh IOIIYKH 1 MO0 BHOKPEMIICHHS
IIpaBa HallOHAIBHOI Oe3MeKH Ta HOro MOJMJIMBOI cucTeMaru3anii. 30kpema,
MOBa WIIIJIa PO MOXKJIMBE BUOKPEMJICHHS HOBOI TalTy3i IpaBa, X04a XapakTep
JMCKYCii 3BOANBCS A0 CHPUHHATTS CUCTEMH Tally3el MpaBa Ta KPUTHKH MO0
ix HeoOMexxeHoro 30umpmieHHsA. Illo crocyBamoch mMpaBa HamioOHATHHOI
Oe3reKy, TO 3a3HaueHe OyJio yCKIagHEeHEe THM (AaKTOM, IO CIPUHHATTS
«HAIIOHAIBHOI Oe3MeKn» TakoXk He Oyino oxHO3HauHMM. Ha Hamry aymKy B
el yac Bin0OyJack KOHIENTYyai3allis npaBa HalioHanbHo1 oe3neku [1, c. 31]
3 PO3YMIHHSM KOHIIENTY SIK NEBHOTO 3arajbHOro (abCTPaKTHOTO) MOHSATTS,
L0 LIMPOKO BHKOPUCTOBYETHCS, BOAHOYAC Ma€ 3MIHHMI XapakTep, SIKHA
BaXKO Bu3HawaeTbcs [2, c¢. 70-75]. Came y takuii cmoci6 moTpiOHO
TPaKTyBaTH HAMpAIIOBAHHs HAYKOBIIB, 10 HAMAaraaucs BHOKPEMHUTH IPaBoO
HalliOHAIBHOI Oe3MeKH, IPYHTYIOUNCh Ha TPAAMLIHHMX MOTIIaxX — 4H SIK
OKpeMoi Taiy3i mpaBa, KOMIUIEKCHOI Tayry3i mpaBa, abo X K KOMILIEKCHOT
ray3i 3aKOHOJaBCTBA.

Po3ymiHHS «HalliOHATBHOT O€3TEeKI» Ha PiBHI KOHIETTY JO3BOJISIE 1 OLIBIIT
CHCTEMHO JOCIIJDKyBaTH TUTAHHS BHOKPEMIICHHS caMe Ti€l cepH, 0 MoXKe
HaJIe)KaTH JI0 MpaBa HallloHaJIbHOT Oe3neku. [IpakTHyHe 3HauSHHS TOJIsITaE y
TOMY, 1110 B YKpaiHi icHye Jiep)kaBHUI opraH — Pasia HallioHaIbHOT Oe3MeKH i
oboponn (QyHKINT s1K0T Oe3rmocepeHbO MOB’ sA3aHi 31 Cheporo HaliOHATBHOT
Oesrieky, a iX (akTUuHE PO3LIMPEHHs, L0 BiAOYJIOCH OCTAHHIM 4Yacom,
3YMOBITIOE 1 (HOPMYBAHHS BiAMOBIAHOT CYI0BOT MPAKTHKH.

B Konctutymii YkpaiHu KOHIENT «HAIliOHATHHOT O€3MEKI» BU3HAYAETHCS
y KOHTEKCTi pO3YMiHHS «IHTEpPECIB HAIIOHATBHOT OC3MEeKm» SIK MiACTAaBH IS
oOmeskenHs mpae (ct. 32, 34, 36, 39, 44) BHHSATKOBOCTI 3aKOHOJABYOTO
perymoBanHs y mid cdepi (m. 17 4. 1 cr. 92), 00cAry HOBHOBaXKCHB
[Mpesunenra Ykpaiau (m. 1, 17 4. 1 cr. 106), 3aBmane Ta ¢ynkuii Paxn
HalioHaNbHOI Oe3neky 1 obopoHu Ykpainu (ct. 107), komnerenuii Kabinery
MinictpiB Vkpainu (m. 7 4. 1 cr. 116). I X09a y cnenianbHUX 3aKOHOJIABUNX
aktax (3akoH Ykpainu «[Ipo ocHOBM HarioHanbHOI Oe3meku YKpaiHu» Bix
19.06.2003 Ne Ne 964-1V 3 HacTymHHMH 3MiHAMH 1 JONOBHEHHSIMH, 3aKOH
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Vkpainu «IIpo HanioHansHy 0e3neky Yipainm» Bix21.06.2018 Ne 2469-VIII)
BU3HAYEHHsS «HAIllOHAJIbHA O€e3IeKa» HamacThCsA, CIIJ 3a3HAYWTH, IO
MIHJIHBICTh Ta TUIMHHICT TAaKUX IeQiHIMIH CBITYNATH MPO BIAMIHHOCTI Y
po3yMinHi. Takum YrHOM, 3a3HaUCHE IIITKOM JI03BOJISIE CTBEPIXKYBATH, IO HA
TEOPETHKO-TIPABOBOMY DiBHI «HAaIllOHaJbHA Oe3MeKa» IIe He IOCATIIA PiBHA
TTOHATTS 3AJIUIIAIOYHCH Ha PiBHI caMe KOHIIETITY.

Ot1xe, KOHIENT «HAIIOHAJIbHOI Oe3rnekw», SKUH BHHUK HA OCHOBI
MIOHSATTS, BIIMIHHOTO Bil TPaAMLIHHOTO CIPUHHATTS O€3MEKH Ul OKpeMol
JIIOMHM a0 X JUIS TPYII, 3HAHIIOB CBOE BiIOOpa)keHHs y MPaBi Ta MpaBOBii
Hay1i. BpaxoByrouu HasiBHI TpYAHOLII i3 BU3SHAYEHHSM Tajly3i IpaBa Ta raisysi
3aKOHOJIAaBCTBA, MOXKHAa CTBEPJ/DKYBATH, IO NPaBO HAILlOHAILHOI Oe3neKu
CTaHOBHUTbH NEBHY IOPUAMYHY CIELialli3allifo, HAPsM HAyKOBHX JOCIIXKECHb.
B ycsxomy pasi mpaBo HamioHaJIbHOT Oe3MeKd Y BITYN3HSHIN IPaBOBil HayII
MPOMIUTO MMEeBHUH NIIAX KOHIENTYyali3amii, 0 HUHI peai3oBaHO MUITXOM
HOro BUOKpEMIICHHS 3-TIOMIXK 1HITNX HAMpsMIB CIIeIliaizarii.

Y cydacHHX yYMOBaxX BOEHHOTO CTaHy CHOPHUHHATTA  KOHIICTITY
«HaI[iOHaNbHA Oe€3MeKa) He BTPATIWIO CBOEl aKTyadbHOCTI MOMPH Ha
HEOOXIJHICTh TEOPETUYHUX MOCTIKCHb TPOXU IHIINX (PEeHOMEHiB. Horo
MPaKTHYHA 3HAYYIICTh MOXE PO3IJIsaTUCh, HATIPUKIIAA, IPU 3aCTOCYBaHHI
TaK 3BaHOTO «CaHKI[IMHOTO 3aKOHOJABCTBa», 30KpeMma, cTarTs 1 3akoHy
Vkpainu «[Ipo caHkilii», BU3HAYa€ HAI[lOHAIBHY OC3MEKy TMOpsSa 3
HalliOHANBHUMU IHTEPECAMH, CyBEPEHITETOM 1 TEPUTOPIATBHOIO LITICHICTIO,
METOI0 3aCTOCYBaHHS CIELIiaIbHUX EKOHOMIYHUX Ta 1HIINX 00MEKYBAIbHHX
3axofiB. OCKUTPKU CaHKIIIi B pO3yMiHHI 3a3HAYEHOT'0 3aKOHOJ]ABUOTO aKTY, €
JOCUTh aKTyallbHUM MEXaHI3MOM 3aXHCTy Ha CHOTOJHI, 3’sICyBaHHS 00CATY
00CTaBMH Ta MEX 3aCTOCYBaHHS Ma€ BiOYBAaTHCh y KOHTEKCTI CIIPUHHATTS
BiJIIIOBiTHOTO KOHTEKCTY — TOOTO JTOBOJII IIHPOKO.

[lincymMOByIO4YHM BHKIAJCHE, MOMIIMBO CTBEPKYBaTH, IO KOHIEHT
«HAI[IOHANBEHOT OE3NeKm» Mae BeINUKe 3HAYCHHA M IIPaBOBOI Teopil,
BpPaxOBYIOYH HOIO aKTYaJlIbHICTh, BAXKIHUBICTH IS CYCHUIBHHX 1HTEPECIB,
MPaKTHYHY 3HAYYIIICTh, & TAKOXX CBOEPIJHICTH CIPUUHSATTS Y CYCHiIbHIN
cBiZloMOCTi, a BiAmoBinHa mpoOiemarnka Mae OyTh y ¢okyci yBaru
FOPUJIMYHOT HAYKH.

Jlitepatypa:

1. doponin I.M. HamionanbHa 6e3nieka Ykpainu B iH(pOpMaIiiiHy enoxy:
npaBoBi acniekTu: MoHorpadist. Kuis: TOB BupaBuuumii nim «AptEx», 2019.
434 c.

2. XaputoHos €.0., XapuronoBa O.I. IlpuBaTHe mpaBO SIK KOHLEMNT:
NIOCTAHOBKA MUWTaHHA. Bicnux Ilie0ennoeo  pezionanvhozo  yenmpy
Hayionanvnoi axademii npasosux nayx Yipainu.2014. Ne 1. C. 68-77.

15



HAIIPSIM 2. KOHCTUTYIIAHE IIPABO;
MYHIIUITAJIBHE ITPABO
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MIJTITAPHAA MYHIITATIAJII3M:
J10 PO3YMIHHSAA ®EHOMEHO.JIOTTI

Baiimypartos M. O.

OOKMOp 10pUOUYHUX HAYK, npogecop,
3acnysrcenuii disu nayku i mexnixu Ykpainu,
akademix Yxpaincovroi akademii Hayk,
npocgecop Kageopu NOAIMUYHUX HAYK MA Npasd
ITig0enHoyKpaincbKo2o HAYiOHAILHO20 Nedaz02iuHO20
yuieepcumemy imeni K. J]. Yuuncovrozo
M. Odeca, Yrpaina

Kodman b. 5.

O00KMOP 10PUOUYHUX HAYK, CINAPUULL OOCTIOHUK,
3acnyacenuii opucm Ykpainu,
npoghecop xkagedpu noAIMUYHUX HAYK Ma NPA6a
11ig0ennoyxpaincoko2o HayioHaIbHO20 Neda02iuH020
yuisepcumemy imeni K. /]. Yuuncorozco
m. Odeca, Yrpaina

[NoBHOMacmTabHa arpecis pociiickkol deaepamii mpoTn YKpaiHH, 1O-
nepire, He TUIBKM TOCTAaBWJIa THMTAHHS NP0 3HHUIICHHS MIXHAPOIHOTO
MIPaBOMOPSIIKY, IO CKIaBcs micis Jpyroi cBiToBoOi BifiHE B €Bpori, a i, mo-
Jpyre, aKkTyali3yBaia KOMIUIEKC CHCTEMHHX NMTUTAaHb ITOAJIBIIOTO iCHYBaHHS
Ta  (QYHKIIOHyBaHHS  3arajgbHoi  (PEHOMEHOJIOTII  JEpXKABHOCTI B
eKCTPAOpAMHAPHUX YMOBaxX, — MO-TPETE, OTOJUBIIM 1 3arOCTPUBILU
mpobyeMu icCHyBaHHS Ta (QyHKI[IOHYBaHHS IyOJIi9HOI BJIaI B TAKUX YMOBaX.

CporosHi HE € TAEMHHM, IO CHCTeMa ITyOIigHOI BIagu HAmoi JAepKaBu
BHSBMJIACA HE T'OTOBOIO /O IHOTO, MPUYOMY HE TUIBKM OpraHH IyONidHOI
JIep’KaBHOT BJaM, a W opraHd IyOJsivyHOi caMOBpsIHOI (MyHIIMIAIbHOT)
BJIaJM HE TUIBKH HE 3MOININ €(eKTUBHO Ta HaJIEKHUM YMHOM BiIIOBICTH Ha
BUKJIMKH arpecii, — ane i 00’ €KTHBHO HE MOTJIM 3pOOHTH IIbOT0, BPaXOBYIOUH
Ha BIJICYTHICTh HEOOXiJIHMX KOMIIETEHLIIHHMX ITOBHOBAXXEHb 1 pecypcHOI
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CITPOMOXKHOCTI (MaTepianbHOi, (JiHAHCOBO1, KaIPOBO1, YIIPABIIHCHKOI TOIIIO).
Came 1me oOrpyHTOBaHO O0O’€KTHBYE, aKTHBI3ye, aKTyalizye Ta
KOHTEKCTyalli3y€e HacamIiepe po3poOKy HaJIe)KHOI IpodiTbHO{ 3aKOHOAaBYO1
KOMIICTEHIIHHO-HOPMATHBHOT 0a3u [JIs HIBETIOBAaHHA TaKWX HETHIIOBHX
TPYIOHOILIB, a TaKOXX MOOYZOBH YNPAaBIIHCHKOI MapaiurMH, IPHUOMY HE
TIJBKH 1 HE CTUIBKH MiNTITApHOTO 3a0apBieHHs, ajle i Takoi, mo 0a3yeTscs Ha
SBHOMY Ta 4YITKOMY MIUTITapHOMY CIpsMyBaHHi, ToO0TO (opMyBaHHI
MIIMAapHo20  KOHCMUMYYIOHANi3My Ta B HWOro MeXax MIIimapHo2o
MYHIYUNAnizmy.

Ha »xanp Tpeba KOHCTaTyBaTH, IO HaBeAeHa mpoOnemMarhka Yy
BITYM3HIHINA Haylll KOHCTUTYIIHHOTO Ta MYHIIIMNAIBLHOTO IpaBa MPeIMETHO
MIPaKTHYHO HE JOCIIIKYBaJIaCch, X04a ii aKTyalbHICTh B CY4aCHHX yMOBax He
BUKJIMKA€E 3aMIEPECUCHb.

HaBeneHni HaMu BHCHOBKM MAlOTh CBOE€ OOIPYHTYBAHHS: IO-TIEpILIE, 1€
JCTCPMIHOBAaHO  LMHIYHMM  HEXTYBaHHAM p{  3araJbHOBH3HAHUMH
MIPUHITUIIAMA MDXXHAPOJHOTO TpaBa (jus cogens), a 3BiJICH, — HiBETIOBAaHHIM
OCHOBOIIOJIOXKHUX 3acajl, Ha SKHX 0a3yBaBCs CydYacHHH MDKHapOJHHI
NIPaBOIOPSIIOK;  TO-Apyre, MOPYLIEHHAM  MDKHapOJHOTO  MPUHIHUILY
«CBITOBOT'O MOPSIZIKY, 3aCHOBAaHOTO Ha paBuiax» («Rules-Based Order») [1],
[0 € CTPYKTYPOYTBOPIOIOYHMM 1 OXOPOHHHUM 3aC000M, OCOOJIHBO Y BUIIAIKY
HIBEJIIOBaHHS MI>KHAPOAHOTO MTPABOIIOPSIIIKY; TO-TPETE, CKIaAHUMH YMOBaMHU
iCHyBaHHS Ta  (yHKUIOHyBaHHS  (peHOMeHoJorii  JepkaBHOCTI B
eKCTPaOpAMHAPHUX  yMOBaX 11 (YHKIIOHYBaHHS; Ho-4eTBepTe,
Momudikariero, BHXOOIYA caMe€ 3 TaKHX yMOB, HaIliOHAJHHOTO
KOHCTHTYIIOHATI3MY, IO 00’ €KTHBHO TPAaHC(POPMYETHCS y CBOO SIKICHO HOBY
¢dopmy icHyBaHHA — MimiTapHy [2], 00 € Hacammepea XapaKTePHHUM IS
eKCTpAaOpAVHAPHUX YMOB iCHYBaHHs 1 (pyHKIIIOHYBaHHS Nep»aBHOCTi. ba
OimpIe, TO-T’ATE, caMe Taka (opMa HAIpsSMy i CYTTEBO BIUIMBaE Ha
CIEMEHTHUI  CKJaJ KOHCTUTYLIOHANi3My, BKJIIOYalOYd W  Micuese
camoBpsimyBanHs [3] (mami — MCB), mo BOJIOAIE CTpAaTETiYHUMHU
JIOKQIbHUMH,  3arajbHOJIEP)KaBHHUMH,  MDKHapOJHMMH, a  TaKOX
MPOCHEKTUBHO-TUIAHETADHUMH (B KOHTEKCTI  IIOJQJIBUIOTO  iCHYBaHHS
JIIOACHKOI momyssimii Ta 11 nuBUT3amiiHOI OpraHizaiii) eJeMeHTaMu
akcioyioriuHoi cdepu icHyBaHHS Ta (YHKI[IOHYBaHHS JIIOAMHH, 1I rpym Ta
acoriamiii B Mekax JIepKaBHO OpPraHi30BaHOTO COILIyMy, — a TakKOX Y
r7100aIpHO-yHIBEpCaIbHOMY BUMIpPIOBaHHI HaBeJICHNX Cy0’€KTIB Ta THITI3aIlil
(crepeoTHiHOCTI) yMOB iX IiCHyBaHHS Ta (QYyHKIiOHyBaHHS. Jlo sKuX
BiHOCAThCA HacTymHi: a) MCB He Tinbkn BHCTynae sSK OJMH 3 DiBHIB
my6JtivHOT Biaan — myOniyHOI caMOBpsAHOT (MYyHILUIIAIEHOT) BIa iy, a i 0) €
caMHMM HaOMIKEeHUM Oe3rocepeHbo O HACEJEHHS — XHUTEIIB BiJIIOBIIHUX
TEepUTOPiil AepkaBy i OTHOYACHO WICHIB TepHUTOpiasibHUX rpoman (mam — TT),
piBHEM ITyONiYHOTO YHpPAaBIiHHA, IO B) CTBOPIOE BiAIIOBIIHUII comianbHO-
HOPMAaTUBHUU TIPOCTIp, J€ KOXXHA KOHKPETHA JIOJMHA 3IIMCHIOE CBIil
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YKUTTEBUH ITUKJI, T) IPOAYKYIOUYH B IbOMY TIPOIIECi Yepe3 MeXaHi3M 3araibHO1
comiamizamii, BKmoyaroun W ii mpaBoBy (opMy B TOMY YHCHi, T’) CBOIi
eK3UCTeHIINHI iHTepecn (OixeBiopuCTHYHI mpiopuTeTH), I) (QOopMyroun
BiNOBIJHI COLiaJIEHO-HOPMATHBHI YCTaHOBKH (aTUTIONN), €) peaiz3yloun ix
Yyepe3 BIAMOBIAHI (GOPMH KHUTTENISTIBHOCTI (Tabitycw), €) y BHIIIAII
BiNOBITHHX TIpaB, cBOOO i 000B’S3KiB JIIOAMHH, IO X) (HOPMYIOTh Ha piBHI
MCB KOHCTUTYHIHHO-TIDABOBHI CTaryc JIOAMHU (0COOHMCTOCTI), IO U
3) peamizyeThCs Ha JIOKaJbHOMY piBHI ICHyBaHHS 1 (YHKIIOHYBaHHS
JIOKQJIBHOTO COLIiyMy, & TaKOX M) Ha Io0aJIbHO-yHIBEpCAIbHOMY PiBHI, 60
(GepTIILHO-PETIPOAYKTUBHI  3acagyl  iCHYBaHHS JIIOJCBKOi  CIUTBHOTH
BIUIMBAIOTh HE TUNBKM Ha 3a0e3MedYeHHs KaaApOBOrO CKJIaay ii JIOKaIbHOTO
piBHS, a ¥ BCi€l JIFOJCHKOT MUBLNI3AMIT (JIFOICTBO Ta HOTO CTPYKTYPOJIOTIYHO-
nisuteHICHA iH(pacTpyKTypa), i) i ronoBHe, came MCB BHOCHTh YHOPMYBaHHS
Ta CTaJiCTh y CHCTEMY COLIQIFHOTO PO3BHUTKY JIOJAWHH, a TaKOX Yy
cTallIbHICTh iICHYBAaHHS JIEPKABHOCTI SIK Takoi, 00 JAeTepMiHy€e roMeocTasic
TI — y fioro po3yMiHHI SK BIACTHBOCTI CKIQIHUX CHCTEM Pi3HOI MPHPOIU
((piznanuX, 610JOTIYHUX, COLMiATPHUX, TEXHIYHHX ) A0 MiATPAMKH JHHAMITHOL
piBHOBarm 3a [OTMIOMOTOI0 CaMOPEryJlii Ta 34aTHOCTI 30epiratu
CTa0lIBHICTH CBOTO BHYTPILIHBOTO cTany [4]), a 3BincH, i) came Ha piBai MCB
CTBOPIOETHCS Ta JIi€ HE TIIBbKU JIOKaJbHA CHCTEMa OXOPOHHM 1 3aXHUCTy IpaB
JIFOJIMHH, Y CTBOPEHHI 1 ()YHKI[IOHYBaHHI SIKOT B1JIirpa€ OCHOBOIIOJIOXKHY POJIb
OpraHd MiCIeBOrO camoBpsayBaHHs [5] (mani — OMCB), mo chopmoBaHo
camumiu TT', a i iIHCTUTYLIOHANI3YIOTh BiJIIOBIIHMI O€3NIEKOBUIA IIPOCTIp AJIS
cTabiIpHOTO 3MIHCHEHHS JIFOJUHOIO CBOTO JKUTTEBOTO HUKIY [6].

OTxe, MOKHa CTBepIKyBaTd, mo came Ha piBHi MCB B mexax TI
CTBOPIOETHCS BIATIOBiHA MOJENb ICHYBaHHS HE TITBKH JIOAWHH, ane U ii
CYKYITHOCTEeH (CIiTBHOT) — (Tpym 1 acomiariif), MOYMHAIOYM 3 THX, IO
(OpPMYIOTECS, ICHYIOTh, (PYHKIIIOHYIOTh, BIOCKOHAJIIOIOTECS Ha JIOKAJIHHOMY
piBHI (Hacammepen, IHCTHTYHiId TPOMAIIHCBKOTO CycHinbcTBa) [7], i
3aKIHYYIOYH — HAIIOHAJHHUM, HaHAIIOHAJBHUM, YHIBEPCAIbHUM, a TAKOXK
rJ100aJbHUM piBHEM — OCTaHHii BijoOpakae MOJIesb JI0JICTBA, 1[0 BU3HAYAE
JIIOACHKY LHUBLTI3AI0 SAK rimeprpomMaay. Taka MOJeNlb CIUPAETHCS Ha
IHIUBIyanbHy CBOOOJY JIFOIMHM, HNEPBHHHICTH ii NpaB mepea mpaBamu
JICpIKaBH, MPIOPUTET «IIPUPOAHHUX MpaB JIOIUHWY Ieped Il couialbHUMHU
000B’I3KaMH TOIIIO — OTXKE, Ha 6a3KC HATYPATiCTHYHOI ropuctpyaeHtii [8].

Came a7 OXOpPOHM 1 3aXWCTy HaBeleHHMX piBHIB i moaenei OMCB
MOBUHHI BOJIOJITH BIACHUMH KOMIICTEHI[IHHUMH TTOBHOBRXEHHSIMHU Ta
BIIIOBITHMM TPEJAMETOM BiJaHHS, IO U OXOIUTIOETHCS PO3YMIHHAM
(eHOMEHOIIOTIT MUTITADHUH MYHIIUIANI3M, — TOJIOKEHHS SKOTO TOBHHHI
OyTH BHKOpDHCTOBYBaHI Ta 3ajisHI y TNepioA EKCTPAOpIMHAPHUX YMOB
(yHKIIOHYBaHHS JePKaBHOCTI — BIHM, BOEHHOTO CTaHy, €KOJIOTIYHHX Ta
TEXHOTEHHHX KaTacTpod.
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IIPABOBA ITPUPOJA BIPTYAJIbHUX AKTHUBIB
(KPUIITOBAJIIOT): HOTEHUIAJI JUISI PO3BAJIAHCYBAHHS
CUCTEMM NOALTY OB’EKTIB IIUBLILHUX ITPAB B YKPAIHI

I'punaii C. O.
Kanouoam 1opuoudHux Hayx, 0oyenm,
ooyenm Kagedpu 3abezneuenns npasosoi besneku bisnecy
Hepoicasnozo mop2o6o-ekOHOMIYHO20 YHIGepcumemy
M. Kuis, Yxpaina

[TapnamenT Ykpainu Ha nouatky 2023 poxky NpUHHSB 3a OCHOBY JBa
3aKOHOINIPOCKTH: TPOEKT 3aKOHy IPO BHECEHHS 3MIH Ta IOMOBHEHb 0
[usineHOTO KOMEKCY YKpainu [6]; Ta mpoekT 3akoHy Mpo MUPPOBHII KOHTECHT
ta nudposi mnocayru [7]. 3asHadeHi 3aKOHONPOEKTH mepeadavanu
PO3LIMPEHHs KoJ1a 00'€KTIB IMBUILHUX IPaB Ta HAPABJICHI HA BPETyJIIOBaHHS
BUKOPHCTAaHHS BIPTyaJlbHUX aKTHBIB Ta IM(POBOr0 KOHTEHTY, HIIIXOM
BITHECEHHS 1X 10 00’€KTIB IUBIIBHOTO MpaBa, HA SKi MOIIUPIOBATUMYTHCS
HOPMHU peryJroBaHHs LIMBITLHOTO KOJIEKCY .

OOunBa 3aKOHONPOEKTH pO3POOJCHI B paMKax IMIDIEMEHTamii o
HaliOHAIBHOTO 3aKOHOJABCTBA (y HAIIOMY BUMAJKy 3akoHy Ykpainu «IIpo
BIpTyallbHI ~aKTUBW») aKTiB IHCTHTYTiB €Bpocor3y (Y KOHTEKCTi
nociimkenns ne Permament Markets in Crypto-assets (MiCA)) BiamosinHo
JI0 TIOJIOKEHBb YTO/IH MPO acoriamiro Mix Ykpainoto ta €C [1; 3; 4; §8].

10.08.2023 poxy BepxoBma Pagma VYkpaiHm mnpuiiHsIa Ha TiICTaBi
BKa3aHMX HaMH BHIIE 3aKOHOTPOEKTIB 3akoH Ykpaiuu «[Ipo BHECEHHS 3MiH
no lluBimbHOTO KOZEKCY VYKpalHM INOJO PO3MIMPEHHA Koja OO0'€KTIB
muBibHUX TpaB» Ne 3320-1X [2], sxkuM Bu3HAUWIA TPABOBY MPHUPOLY
BIpTyaJIbHUX aKTHBIB B YKpaiHi.

3axon Ykpaiau Ne 3320-IX po3muprorouu Koyio 00’ €KTiB IUBITFHIX ITPaB
JonoBHIO0UY ¢T.177 Ta ctBopenHsM cT. 179-1 1K [5]: no-nepiue, 3pyliHyBaB
ICHYIOYH KOHIICTITYyaJIbHi 3acaji CUCTEMH MOJLTYy 00'€KTiB NUBUILHUX IPaB
Ha MarepianpHi Ta HemarepianbHi Omara (4. 1 cr. 177 LIK); mo npyre, He
JI03BOJISIE  CIIPABE/UIMBO BU3HAYMTH MiClle HOBOCTBOPEHHUX «IH(PPOBHX
peuei» BUXOISMYM 3 iX TEXHOJIOTIYHHMX BJIACTHBOCTEH, Yy Takiil icHylodid
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KJIacu4Hi# cucremi ix moziny. Tak sk 3akon Ykpaiau Ne 3320-IX moeanas
MaTepiaibHi Ta HeMaTepiaipHi O6J1ara B 0JHOMY 00'€KTi MUBINBHUX IPaB, —
«un¢poBoi piudi», OAHAK y CKIaai MaTepiadpHOTO Omara (taasa 13 LIK).

MoxXHa KOHCTaTyBaTH MpO CTBOPEHHS IMI€ OJHOTO EJIEMEHTY
kiacuikamii 00’€KTiB NUBUTFHUX TpPaB MOPSA 3 KIACHIHOIO KiIacupikaril
(MarepianpHi 1 HemaTepianbHI Onara), — HeMaTepianbHi Yy CKiIami
MarepianbHux Omarax (4. 2 cr.177 LK). Lle cymkeHHs BUHUKAE BUXOASYH 3
«uupoOBOTO  CEpPEIOBHINA» ICHYBaHHS TOOTO BHACTINOK BIICYTHOCTI
MaTepialbHOTO BHpasy «LUU(PPOBHX pedei», II0 TO3BOJISE NPHUIYCTHTH X
(akTH4YHY HaJEeKHICTH N0 HemaTepiadbHuX Onar. Tak sk 3araiom
«uU(ppOBOMY CEpEeAOBHILY» 1 XapaKTepHE OCOOJMBOCTI PETYJIOBAaHHS, IO
Bu3HayeHo riasoo 15 posainy I LK Vkpainn «Hematepianbhi Onaray.

JlonaTKOBO 10 HABEJCHUX HAMH apr'yMEHTIB, 00 HasBHOCTI IE(EKTIiB y
IOPUINYHIA TeXHili mpu po3pobneHi 3akoHy Yxkpainu Bim 10.08.2023 p.
Ne 3320-IX «IIpo BHeceHHs 3MiH 1o LlmBimbHOTO KOAekcy YKpaiHH mI0J0
pO3IHUpPEeHHs Koia 00'€KTIB HNUBIIBHHUX IPaB», OKPEMO MOTPIOHO 3a3HAYUTH
ie i Ha HACTYIIHI HeJTOiKH:

(1) 3akon Ykpainu Ne 3320-1X cTBOpIOE MpaBOBY HEBU3HAYECHICTH Y 4. 2
ct. 179-1 HusineHoro kojmekcy YkpaiHu, uepe3 HasBHy ¢pasy: "[...] Jo
yughposux peueil 3acmocogyiomvcs nonodxcents yvozo Kooexcy npo peui,
AKWo iHwe He ecmanosneno yum Kodexcom, 3axonom abo He euniueac i3
cymuocmi yugposoi peui [...]". Tak sIK CTAHOBUTHCS HE 3PO3YMIIAM YHUM
KOPUCTYBaTHCsl y IIPaBO3aCTOCOBHIH JISUTBHOCTI "no/0dICeHHAM Yb02o
Koodekcy" abo "cymuocmro yugposoi peui', — i XT0 1 Ak Oyie TIYMAYHTH ITFO
CYTHICTh IU(PPOBOT pedi?

(2) Brecenns 3min 3akoHoM Ykpaiau Ne3320-1X no [{uBineHOTO KOIEKCY
VYxpaiHu, Ta BiTHECCHHAM BipTyalbHUAX aKTHBIB y cKIIaai udpoBoi pedi, K
00’€KTy IMBITPHUX IpaB MaTepialbHOTO CBITY, — HE Mepen0avymio 3MiH 10
IHIIMX HOPMAaTHMBHHUX aKTiB, i€ NPaBOBa IPHUPOJA BIPTYalbHOTO aKTHBY
3a3HaueHa sK «HeMaTepiajbHay, — W0 MOPOHKYE po30aaHCOBaHICTh
NpaBoBOI cUCTeMH YKpaiHM B PO3YMiHHI HPaBOBOi CYTHOCTI BipTYyaJbHHX
aKTHBIB.

Lle moTeHwiiiHO MOpyIIyBaTHMeE IpaBa Ta IHTEPECH YYaCHHUKIB LUBUTLHUX
MIPaBOBIJJHOCHH Y NMPAaKTHYHOMY MPaBO3aCTOCYBaHHI, a caMe NMPHU3BOASYU 10
HEO/IHAKOBOTO TJIyMa4yeHHs HOPMAaTHBHO-IIPAaBOBUX AaKTIB MpHU MOTpedH y
PO3YMiHHI ITPaBOBOI IPUPOJIU BipTyaJbHUX aKTUBIB (KPUIITOBAIIOT).

Jlitepartypa:

1. I'pumait C. O. Bix KpUNTOBAIIOTH [0 BIpPTyalbHUX aKTHBIB!
CTaHOBJIGHHS 3aKOHOJABCTBAa YKpaiHM dYepe3 MpU3My XPOHOJIOTIYHO-
MIPaBOBOTO aHam3y. Bicnux Hayionanbnoi axademii npagosux Hayk Yxpainu.
2023. Bum. 30, Ne 2. C. 160-193. DOI:10.31359/1993-0909-2023-30-2-160.

21



2. TIpo BHeceHHs 3MiH 10 IIMBIIBHOrO KOICKCY YKpaiHH MI0I0
po3mupeHHs Koia 00’€KTiB UNMBUTBHUX TpaB. 3akoH Ykpaimm. 10.08.2023.
Ne 3320-1X. URL: https://zakon.rada.gov.ua/go/3320-20 (mata 3BepHECHHS:
24.01.2024).

3. TIpo Ypsanosuit oic KoopaWHAIIi €BPOTEHCHKOI Ta €BPOATIAHTHIHOT
iarerpamii. I[TocranoBa Kabinery MinictpiB Ykpaimm. 04.10.2017. Ne 7509.
URL: https://zakon.rada.gov.ua/go/759-2017-%D0%BF (mata 3BepHEHHS:
31.01.2023).

4. Yroma mpo acouiamito MiDK YKpaiHOlO, 3 OaHi€l CTOpOHH, Ta
€sponeiicckuMm  Coro3oM, E€BpONEHCHKUM CHIBTOBAPHCTBOM 3 ATOMHOL
eHeprii 1 IXHIMH Aep)KaBaMU-WICHaMH, 3 1HINOI CTOPOHH. MixnepKaBHa
yroja, sika parudikoBana i3 3asBoto 3akoHoM Ne 1678-VII Big 16.09.2014.
27.06.2014. Ne 984 011. URL: https://zakon.rada.gov.ua/go/984 011 (mara
3BepHEeHHS: 31.01.2023).

5. HuBinpHuit komekc Ykpainu. 3akoH Ykpainm. 16.01.2003. Ne435-1V.
URL: https://zakon.rada.gov.ua/go/435-15 (nata 3Bepuenns: 16.04.2022).

6. IlpoekT 3akoHY PO BHECCHHsS 3MiH Ta NOIOBHEHb 10 LluBinmbHOTO
KOJEKCY YKpaiHH, CIIPIMOBaHUX HAa PO3IIMPEHHS KoJia 00’ €KTIB HUBIIBHUX
npaB. 3akoHompoekT. 17.12.2021. Ne 6447. URL: http://wl.cl.rada.
gov.ua/pls/zweb2/webprocd 17pf3511=73472 (mata 3BCPHCHHS
30.01.2023).

7. Ilpoekt 3akoHy mnpo 1M(GPOBUH KOHTEHT Ta LU(POBI MOCIYTH.
3akonompoekt. 31.01.2022. Ne 6576. URL: http://wl.cl.rada.gov.ua/
pls/zweb2/webproc4 1?pf3511=73687 (nara 3Bepuenns: 30.01.2023).

8. Hrytsai S. Prospects for introducing the concept of “digital things” and
“digital content”: expanding the scope of regulation of virtual assets.
Krakowskie Studia Malopolskie. 2023. Vol. 38, Issue2. P.7-25.
DOI:10.15804/ksm20230201.

22



DOl https://doi.org/10.36059/978-966-397-374-6-5

THCTPYMEHTH 3ABE3ITIEYEHHA AKOCTI 3AKOHY
(HA TIPUKJIAJI IUBLJIBHOI'O MPOLIECYAJIBHOI'O
KOIEKCY YKPATHH)

Kopoea C. O.

O0OKMOp 1OPUOUHHUX HAYK, NPOPecop
6.0. npesudenma Hayxoeo-0ocnionozo incmumymy nyoniunoeo npasa
M. Kuis, Yxpaina

Ha croroani, Sk HayKoBIi, TaKk ¥ MPaKTUKH TOJOBHOIO MPOOIEMOI0, sKa
3HI)KY€ C(QEKTHUBHICTH IIPABOBOTO PETYJIIOBAHHS MOPSIKY 3AIMCHEHHS
IUBUIPHOTO CYZOYMHCTBA i €(PEKTHBHICTh MPAaBO3aCTOCYBaHHS, BHU3HAIOTh
HENOMIKM 3aKOHOAABYOI TEXHIKM TOJOBHOTO JDKEpela [HBLIBHOTO
MpoLECYaNIbHOTO TpaBa — LIMBIIBHOTO MPOILECYaNbHOTO KOJEKCy YKpaiHu:
HEYiTKICTh, HEOJHO3HAYHICTh 1 HEJOCKOHAIICTh HOPM, NpOTAIMHU B
NPOLIECYaJIbHOMY ~peryJifoBaHHI Tomo. HanexHe poTpuMaHHS NpaBHI
3aKOHOJIaBUOI TEXHIKHM BHU3HAYa€ SIKICTh 3aKOHY. SIK HAroJoIyoTh HAYKOBIIi,
SIKICTh 3aKOHY Ma€ BU3HAYaJIbHUH BIUTUB Ha HOTO Ai€BICTH Ta €(hEKTHBHICTS.
HieBicTh 3aKOHY 3a0€3MEUY€THCSI BCTAHOBJICHHAM MEXaHI3MIB HOTO BIUIHBY
Ha CYCIIbHI BiTHOCHHH, IO BKJIIOYAIOTh BCTAaHOBJICHI 3acoOW, crocobu i
METO/H A1ii Ha TpeIMeT, IO IMiUISTa€e BPETyJIIOBaHHIO, a HOro e()eKTUBHICTh
BU3HAYA€ThCA CIIBBIAHONMIEHHSAM METH W pe3yJbTaTy KOHKPETHOTO
IIPAaBOBOTO DEryJIIOBaHHSA. Y JaHOMY BHIIAAKY Ji€BICTh Ta e(EeKTHBHICTh
3aKOHY 3aJIeXKaTh Bifl SKOCTI (pOpMyITIOBaHHS HOPMATHBHHX MOJIOXKEHb Ta,
BIJIMIOBIJTHO, TOYHOCTI X TIIyMaueHHs, aJKe BOHO CYTTEBO MMO3HAYAETHCS HA
peamizarii 3akoHy [1,c.58]. SKicTh 3aKOHY BKJIOYa€ HOro 3MICTOBY
JIOCKOHAJIICTh, ~ BIANOBIMHICTE  (QOpMaJbHUM  BUMOTaM, JOTPUMaHHS
MPOIEIyPHUX ACIEKTiB Ha eTami NPUHHITTSA, a TaKOX BIAMOBIAHICTH
CyCHmibHUM moTpebaM Ta AOTPUMaHHS Ha erami mpasopeanizamii [2, c. 93].
SIkicTh 3aKOHY O3HA4ae, 110 MOBUHEH OYyTH HAJIGKHUM YMHOM JIOCTYITHUM Ta
nependadyBaHuM. ToOTO JIOJMHA IMOBHHHA MaTH MOJIHMBICTH Yy pasi
HEOoOXITHOCTI 3a HaJeXHOI IPaBOBOI JONMOMOTH Nepen0aYnTH HACIIIKH, 10
SIKMX MO>KE NpHU3BeCTH ITeBHa ais [3, c. 34]. Ilonarrsa “skicTh 3akoHy” abo
“OPUHLUIT 3pO3YyMITMX MPaBHI~ OXOIUIIOE COOOI0 TaKi XapaKTePUCTHUKHU
BIJINIOBITHOTO aKTa 3aKOHOJABCTBA 5K, 30KpeMa, YiTKiCTh, TOYHICTB,
HEJIBO3HAYHICTb, 3p03YMIIICTh, Y3TOPKEHICTb, JOCTYITHICTh, BUKOHYBaHICTb,
nepeabadyBaHiCTh Ta MOCIiMOBHICTH [4].

OmnepaTHBHO BWIIPABIATH HEIONIKH, 3YMOBJICHI MOPYLICHHSM BHUMOTH
AKOCTI 3aKOHY, LUITXOM BHECCHHS BIANOBIAHMX 3aKOHOIABYMX 3MiH HE
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30BCIM BJA€ETHCA 3 OMIALY Ha OCOONHMBOCTI 3aKOHOJABYOIO TPOIECY Ta
BIICYTHICTh CHCTEMHOTO OadeHHS BiJNOBITHMX 3MiH 1 3aKOHOJABYHX
iHimiaTuB. BogHodYac 3aKOHOIABCTBO Mependayae NeBHi iHCTPYMEHTH, Ki, Ha
HaIly AyMKy, IO3BOJIIOTH CYIOBIii Biaai caMOCTiifHO, 0e3 3alydeHHsS
3aKOHOJABIIS, 320€3MeTyBaTH SKICTh TUBUIEHOTO MPOIECYaIbHOTO 3aKOHY B
mporeci HOro mpaBO3acTOCYBaHHS, pOOISTYM HOTO HOPMH 3JaTHHMU
e()eKTUBHO PETYIIOBATH LIMBIJIbHI MPOLECyasIbHI IPaBOBIIHOCHHHU.

Tak, sk mporsrom nmii LIIIK 1963 p., tak # III1K 2004 p., sKicTb I1HOTO
Konekcy TpuBanmii yac 3abesnedyBanach 3a JIONOMOTIOI0 po3’siCHeHb [IneHymy
BepxoBroro Cyay Ykpainu ta Bumioro creniamizoBaHoro cyiay YKpaiHu 3
PO3MIISLY LIMBUIBHMX 1 KpUMIHAIBHUX CHPaB (30KpeMa, Lie noctaHoBu [lnenymy
BepxoBroro Cyny Ykpainu Bix 27.02.1981 Ne 1 “TIpo mpakTuky mneperysity
CyZlaMH Y 3B’I3Ky 3 HOBOBHSBJICHUIMH 0OCTaBHHAMH PillIeHb, YXBaJI i IOCTAHOB Y
muBUTEHIX , Bl 26.01.1990 Ne 2 “TIpo mpakTUKy po3risady IUBLUIFHHAX CIPaB B
nopsaky Harsiny”, Big 21.12.1990 Ne 9 “TIpo mpakTrKy 3aCTOCYBaHHS CyIaMH
TIPOIIECYaTbHOTO 3aKOHOMABCTBA INPU PO3IIIAI IMBUIBHMX CIIPaB IO ITEpILii
iHcTaHMii”, Bixg22.12.2006 Ne9 “TIpo mpaKkTHKy 3acTOCYBaHHS CyAaMH
IMBUIBHOTO  TIPOIIECYaIbHOIO  3aKOHOAABCTBA TIPH  PO3MILIAl  3asB  IIPO
3a0e3nedyeHHs mo3oBy”, Bix 24.10.2008 Ne 12 “TIpo cynoBy MpakTUKY PO3IISLLY
IUBUIGHUX CIPaB B amesiiiHoMy mopsaky”, Bim 12.06.2009 Ne2 “TIpo
3aCTOCYBaHHS HOPM LUBLILHOTO MPOLIECYabHOTO 3aKOHOAABCTBA TIPH PO3IJISAI
crpaB y cyai nepiioi inctanmii”, Big 12.06.2009 Ne 5 “TIpo 3actocyBaHHS HOPM
LMBUILHOTO MPOIECYaIbHOTO 3aKOHOJIABCTBA, L0 PEryJIIOI0Th IPOBAJDKEHHS Y
crpaBi 10 cyJoBOro po3risimy”’, Bim 18.12.2009 Ne 14 “TIpo cynoBe pimmeHHs y
IUBUIBHIN cripaBi”). B 3a3HaueHnx moctaHoBax [lneHyMy He JHIIe JaBajioch
PO3MIMPIOBAJIGHE TIyMAueHHs BiIMOBIAHMM IIpOLECYaJlbHUM HOpMaM, a i
HEPIAKO HANABAINCh PO3’SCHEHHS MO0 BHUPINIEHHS THX YH IHIIMX
TIPOIIECyTbHUX TTUTaHb, SIKi He OyJIM BPETyIbOBaHI IUBUIFHIM HPOLECY TbHUM
3akoHO#aBcTBOM. HoBuit BepxoBumit Cy B O/1HIM 3i CIIpaB 3BEpHYB yBary, IIIo
TIyMa4yeHHsl NMPaBOBUX HOpPM Yy moctaHoBax Ilmenymy BepxoBnoro Cymy
VYkpaiHu € OofHMM 3 cHocoOiB peaiizalii JOTpUMaHHS CyJamH YKpaiHu
MPHHIIMITY IPaBOBOI BU3HAYEHOCTI, 1 X IIOCTAHOBJICHHSI HAIIPABJIEHO BUKIFOYHO
Ha 3a0e3MeyeHHsT NPaBUIBHOTO, OJIHAKOBOIO  3aCTOCYBaHHS — CyJamu
3aKOHOJJABCTBA W YCYHEHHs HEIOJIKIB Ta MOMWIOK Y JISUIBHOCTI CyJiB HpH
PO3TIISiAL CTIpaB 3 METOI0 HENOIMYIISHHS MPABOBOTO CBABILIA Ta SIK HACHIIOK
MOPYIICHb OCHOBOTIOJIOXKHUX ITPaB 1 CBOOO JIFOAUHU [5].

B mnopmanpmomy 3akoHOAaBeIb 3MIHMB MiAXiM moAo 3abe3nedeHHs
BepxoBaum Cyznom cTanocti Ta €IHOCTI CYAOBOi TIPaKTHKH Yepe3
00OB’SI3KOBICTh CYZIOBHX pillleHb B KOHKPETHHX CIIpaBax, MIIIXOM
BCTaHOBJICHHSI HEOOX1THOCTI BpaXyBaHHS HIIUMH CyJaMH BUCHOBKIB IIOJO
3aCTOCYBaHHSI HOpPM IIpaBa, BUKJIAJIEHUX Yy nocTaHoBax Bepxosnoro Cyny. I
xoua chopmyiboBanuii BepxoBuum CysoM BHCHOBOK ILOJO 3aCTOCYBaHHS
HOPMH TIpaBa B KOHKPETHIH CHpaBi HAJEXHTh A0 KazyalbHOTO
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(IHAMBiMyaIbHOTO) TJIyMadeHHs, MpoTe (AKTUYHO Take TIAyMadeHHS 3a
CBOIMH TpOLECYaTbHUMH HACIiIKaMH IIEPETBOPIOETHCS HAa HOPMATHBHE,
TOOTO HOIIMPIOETHCS HA iHIII CYAM P 3aCTOCYBaHHI TAKMX HOPM IIpaBa IpH
po3risini iHmwuX crpaB. ToMy OKpeMi HayKOBIIi CIIPaBEINIMBO BU3HAIOTH, 110
mpaBoBa mosuiis Bepxosaoro Cynmy Bimirpae BaKIMBY pPOJb y TpoIeci
MpaBo3acTocyBaHHS [6, c. 148]. Amke € BHUmagKy, KOJM 3 OYKBaJIHHOTO
TIyMa4eHHs. BIANOBIAHOI TpolecyaJbHOI HOPMH HEMOXKHA OJIHO3HAYHO
3pOOHMTH BHCHOBOK MpO 1i MOUIMPEHHS Ha KOHKPETHHH NpoLecyaTbHUN
BUNAJIOK, Y 3B’3Ky 3 UMM 3a JIOIIOMOTOI0 PO3MIMPIOBAILHOTO TIyMaueHHS
BepxoBauM CynoM  (OpMYIJIOETBCS BHCHOBOK —ILOJO  3aCTOCYBaHHS
BIZIMOBITHOT HOPMHM IIPOLECYaIbHOTO IpaBa (HANpPUKIAA, 1€ NOCTaHOBU
BepxoBHoro Cyny y cmpaBax Ne 466/6065/18 Bin 20 Bepecus 2023 poky,
Ne 754/2882/22  Big 1 motoro 2023 poxy, Ne461/56/20 Big 11 ciuns
2023 poxy, Ne 753/17628/19 Bim 10 ciunst 2023 poky, Ne 2-2823/11
Bix 6 BepecHs 2023 poky).

IHmum  iHcTpymeHTOM 3abesmeuenHs skocti LIIK Bapro BH3HaTH
pimenHs KoncrutyniitHoro Cyay YkpaiHu momo oQimiifHOTO TITyMadeHHS
nonoxenp LIIK, amxe Take TiymMaueHHS € HOPMAaTHBHUM, a BIITaK Mae
yHiBepcaslibHUH Xapaktep. IlepemyciM BapTO BHOKPEMUTH Ti BHCHOBKH
Koncruryuiitnoro Cyny Ykpaiuu B cepi HMBUIBHOTO CYAOYMHCTBA LIOJO
MOXKIIMBOCTI OCKAap>KEHHSI CYZOBHX pillleHb B LMBUIBHHX CIIpaBax sSK IPO
MO3UTHBHE BUPIIICHHS MEBHOTO IMpPOLECYAILHOT0 MUTAHHS, TaKk i Ipo
BiZIMOBY B 11boMy (Hanpuknan, e Pimenns Koncruryniiinoro Cyny Ykpaiau
Bim 22 kitH 2014 poxky Ne 4-pn/2014, Binm 2 muctonmama 2011 poky
Ne 13-pm/2011, Bim 8 mumas 2010 poxy Ne 18-pn/2010, Bix 28 xBiTHS
2010 poky Ne 12-pn/2010, Bix 27 cians 2010 poky Ne 3-pri/2010).

JlonaTKoBO BapTO BUALIUTH aOCOJIOTHO HOBHI{, Ha HAlly AyMKY, HAIIPSIM
3abe3neuenHs skocti LIIK — 3ampoBamkennss “IIpaBumn oprasizamii
e(pEKTHBHOTO IUBLILHOTO CYJOYHHCTBA” [7], B IKUX BH3HAYAIOTHCS CIIUTHHI
mpaBWja peaiisaiii NpOIECyaJbHUX TMpaB Ta OOOB’SI3KIB yYaCHHKIB
LUBUILHOTO TIpOLiECy B Til YacTHHI, B SIKiii BOHM HPSMO HE BPEryJbOBaHI
3aKOHOM.

3a3HaueHi IHCTPYMEHTH, SIK KOXXEH OKpPEeMO, TaK ¥ B KOMIUIEKCI B
MeXaHi3Mi IPaBOBOIO PETyJIOBaHHS HAa CTajil MNpaBO3aCTOCYBaHHS
JO3BOJIIIOTH  MMIJABHITYBATH €(QEKTHBHICTh IMBIIFHOTO MPOIECYaTHHOTO
pEryJioBaHHS IOPSIKY 3JIIHCHEHHS NpaBOCYAJs B LMBUIBHHX CIIpaBax,
JI0JIAI0YM TaKUM YMHOM HemoJiku 3akoHoxaBuoi texHiku LIIIK (a B meskux
BUIAJKaX ¥ MporanuHu), 3a0e3ledyrouyd TaKuM UYHHOM IIPAaBOBY
BU3HAYEHICTh B PETYJIOBAHHI IMBUIBHUX NPOLECyaJbHUX MPAaBOBITHOCHH 1
nepetoavyBaHicTh B 3actocyBanHi npunucis LIIK cynamu.

25



JlitrepaTypa:

1. dpau J.JI., Mixatimina T. B. TIoHATTS, CyTHICTH Ta 3HAYCHHS SKOCTI
3aKOHy. BICHMK CTYIZEHTCBKOTO HAyKOBOTO TOBAapHCTBAa JIOHEIBKOTO
HaIlioHaJIFHOTO yHiBepcuTeTy iMeHi Bacmis Cryca. 2020. Ne 12. Towm 1.
C. 56-60.

2. Mimyx 1. B. SIkicTs 3aK0HOIAaBCTBA KPi3b MPU3MY AOTPUMaHHS IPaBUII
Ta 3aco0iB 3akoHO#aB4oi TexHiku. HoBe ykpaiHcbke mpaBo. 2021. Ne 4,
C. 92-97.

3. Llebenko C. b. Bumora “skocTi” 3aKOHY SIK OJIMH 3 OCHOBHHX aCIEKTiB
NPUHLOMIY BEPXOBEHCTBA MpaBa. JIHINPOBCHKUII HAyKOBHH 4acoIuC
myOJIIYHOTO yIpaBiiHHS, ICUXojorii, mpasa. 2021. Ne 4. C. 31-35.

4. bepHastok S1. Kareropisi “gkicTb 3akOHy” SIK CKJIQJ0Ba HPUHLUITY
BEPXOBCHCTBA IIpaBa Ta TapaHTisl 3acTOCYBaHHA CyJIOM HaWOinbII
CIOPUATIMBOTO I 0coOM TiayMmMadeHHs 3akoHy. OdimiiiHuii BeOcalT
BepxoBHoro Cymy. 22xostHa 2020, 12:45. URL: https:/supreme.
court.gov.ua/supreme/pres-centr/zmi/1011199 (nara 3Bepuenns 18.02.2024).

5. VxBana Bepxosroro Cyny Bix 11 tpaBas 2018 poky, cymoBa crpasa
Ne 754/8211/17. URL: https://reyestr.court.gov.ua/Review/73902794 (nmara
3BepHeHHs: 18.02.2024).

6. lumka H. B. Poss cynoBoi npaktuku BepxosHoro Cyny y mporeci
MIPaBO3aCTOCYBaHHs LUBUILHO-IPaBoBUX HOpM. Hame mpaso. 2021. Ne 2,
C. 147-156.

7.IlpaBuna opranizauii e(pEKTHBHOIO IMBIJIBHOTO CYJOYHMHCTBA Y
KuiBcbkomy amensmiiHomy cyai. Odimiiiauit  BeOcaiit HamioHanpHOT
acorianii a/IBOKATIB VYkpainu. URL: https://unba.org.ua/assets/
uploads/publications/%D0%A0%D0%B5%D0%BA%D0%BE%D0%BC%
D0%B5%D0%BD%D0%B4%D0%B0%D1%86%D1%96%D1%97%20%D
0%9A%D0%90%D0%A1.pdf (zata 3Beprenns: 18.02.2024).

DOl https://doi.org/10.36059/978-966-397-374-6-6

JI0 MMTAHHSI KOMEPIIAJIIBAILL TPAHC®EPY TEXHOJIOI'TA

Jloroiina K. B.
cmyoeumka OP «Mazicmp»
Kuiscbkozo Hayionanvhozco yuieepcumemy imeni Tapaca Llleguenka
M. Kuie, Ykpaina

IMonoxenus crareit 41 Ta 54 Koncrutyuii YkpaiHu nepeOyBatoTh Y
CHCTEMHOMY B3a€MO3B'sA3Ky | mependadaroTh SK MPaBO  KOXKHOTO
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TrpOMasTHIHA Ha Pe3YJIbTaTH CBOET IHTEIEKTYalIbHOT, TBOPHYOI MisSTTBHOCTI, TaK
1 000B 30K IEpXKaBH CIPHUSTH PO3BUTKOBI HAYKH, BCTAHOBJICHHIO HAYKOBUX
3B A3KiB YKpaiHM 31 CBITOBHM CIiBTOBapuCTBOM [1].

BignoeimHo mo 3akoHy VYkpainm «[Ipo ngepkaBHe peryroBaHHS
nisuteHOCTI y cdepi TpaHchepy TexHoiorin» Bim 14.09.2006 Ne 143-V,
TpaHchep TEXHOJOTil — mepenada TEXHOJIOTII, M0 OQOPMISETHCS IIIIXOM
yKJIaIeHHs. MK (Pi3MYHUMH Ta/ab0 IOpUAMYHUMH 0CO0aMH JBOCTOPOHHBOTO
a00 6araToCTOPOHHBOTO JIOTOBOPY, SIKUM yCTaHOBIIIOIOTHCS, 3MIHIOIOThCS 200
MIPUITUHIIOTECS MaWHOBI MpaBa Ta O0OB'SI3KM MO0 TEXHOJOTril Ta/abo Ti
CKJIaJIOBHX.

TpaHcdep TexHOIOTI# cTOCY€eThCS TpoLiecy Iepeadi pe3ysIbTaTiB HayKOBHX
1 TEXHOJIOTIYHUX JOCITIIKEHb T'POMAJICHKOCTI. SIK Takui, BiH € HEBiJ €MHOIO
YaCTHUHOIO TPOIIECY PO3BUTKY TEXHOJIOTTYHUX iHHOBAIH. TpaHcdep TeXHOIOTIH
— IIe CKJIaJHUI TIpolec, SIKUH BKIIFOYAE 0araTo HETEXHOJNOTIYHHX (DaKTOpiB Ta
niepenbadae 3aydeHHs 0araThoX 3alliKaBIeHUX CTOpiH. s ycminmHol mepenadi
TEXHOJIOTIH HEAOCTATHBO JIWIIIE XOPOLINX Ta SKICHUX PE3yJIbTaTiB JOCHIHKCHb.
3aranpHa 00i3HaHICTH 1 TOTOBHICTB OpraHi3alliii Ta iHIINX 0ci0, a TAK0K HABIYKH
Ta TMOTCHINaN, IOB's3aHI 3 JOCTYNOM IO PH3UKOBOrO (PiHAHCYBaHHS Ta
YIPAaBJIiHHS IHTEICKTYaIbHO BJIACHICTIO, TAKOXK € BaXKJIMBUMH CKJIAJOBHMUU.
TpaHchep TeXHONOTIH OXOIUTIOE CKIAAHMH JIAHIFOXKOK, IO OB SI3y€
JIOCIIKEHHS 3 TXHIM MOXJIMBUM IO/IAJIBIINM BUKOPHCTAHHSM Y CYCIIJIBCTBI.
Bce mouMHaeThesl 3 BIAKPUTTS HOBUX TEXHOJOTIH y HAYKOBO-ZOCHIIHHX
yCTaHOBAX, MICJIs YOTO BiIOYBAETHCS iX PO3KPUTTS, OLiHKA Ta 3axucT. HacTymHi
KPOKH BKJTFOUAIOTh MApKETHHT, TOTCHIIMHI JIIEH31iHI yrogum Ta po3poOKy
MPOJYKTiB Ha OCHOBI BHMHaxomiB. DiHaHCOBHUI MPHUOYTOK BiJ IMX TMPOIYKTIB
MO>KHA, HAIIPUKJIAJ1, BUKOPHCTATH JUIS MOAAJIBIINX JIOCIIDKEHb [2].

SlckpaBMM TpHKJIQZIOM HaJISKHOI OpraHizamii mpouecy TpaHChepy
TEXHOJIOTI € Tpomuenypa, po3pobieHa OKCPOPACHEKUM YHIBEPCHTETOM.
«Oxford University Innovation Limited» (mamami — «Kommanis») — me
BEHUypHA OpTraHi3allisi, ska Kepye MmopTdenaeM iHTeICKTyaabHOI BIACHOCTI
YHIBEPCHUTETY, CITIBIIPAIIOI0YH 3 JOCIITHUKAMY HaJ[ BUSBICHHSIM, 3aXHCTOM 1
MapKEeTHMHIOM TEXHOJIOTiH, a TaKoX JIIEH3yBaHHIM IHTEJIEKTYyallbHOT
BrnacHocTi. [llopoky momaetbes Omu3bko 100 HOBMX TATEHTHUX 3asBOK.
Oxpim Ttoro, Oxcdopackkuii yHiBepcUTeT Kepye NOpPTHOIi0 3 TOHAL
2000 maTeHTIB i BXKe iICHYIOUHX 3as1BOK, MPOJA€E KiJlbKa COTEHb TEXHOJOTIH,
JOCTYIHUX JUIsl JIIEH3yBaHHs, 1 yCIilIHO ykianae Onm3pko 100 sineH3iiaux
yroJ] 3 MapTHEPAMH IIOPOKY.

«Oxford University Innovation Limited» minensye texHomorii mis
KOMIIaHiH, IKi IHBECTYIOTh Y PO3pOOKY Ta IPOJiaXK NPOIYKTiB, CBOEYACHO Ta 3
JOTPUMaHHAM eTHYHMX HopM. llikaBuii ToM ¢akT, 0 MoHax MOJIOBHHA
HEIOJAaBHO YKJIAISHUX JIIEH3IHHUX yrox, Oyiam 3 BiIOKpEeMIICHHMH
KOMIIaHIIMH, CTapTalaMH, MIKpOIiJIpueEMCTBaMH ab0o MalluM Ta CepeaHiM
6i3HECOM, IO JAJI0 3MOTY APiOHMM TPaBISIM, IPOTE 13 BUCOKUM HOTEHIIaIOM
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JI0 3pOCTaHHSA, OTPUMATH JOCTYNl JO IHHOBAIiii CBITOBOTO PiBHIL.
Oxcdopaceknii yHIBEpCHUTET IIyKae KOMEPUIHHUX TapTHEpIB 3 yCix
TEXHOJIOTIYHHX 1 Oi3HEC-CEeKTOpiB, a JIIEH3iaTH PO3TAaIIOBaHI IO BCHOMY
CBiTy, IO MIiATBEPIKY€E TJIO0aNbHE OXOIUICHHA Ta BIUIMB IHHOBAIN
YHIBEepCUTETy Ha CBiTOBii apeHi. BibIIicTh JIEH31MHAX yTOM IMiIHCAHO 3
€BPONCHCHKAMHU Ta OPUTAHCHKUMH OpTaHi3amisM{, X0da 3HadHa KiIBKiCTh
TAKOX MiJNKCaHa 3 MBHIYHOAMEPUKAHCHKUMU Kopriopauismu. OnHa 3 11 sITu
OCTaHHIX JILEH3IMHUX yroja Oyjia mijnucaHa 3 MiCLEBUM Oi3HeCOM, II0
JIOTIOMOTJIO OTPUMATH OUIbIN €KOHOMi4HI Buroam B perioni Oxcdopn.
3pocTaroya KUTBKICTb JIIEH31 HUX YO MiAMUCY€ETHCS B a31aTCHKUMHU PETioH1
B pe3yJIbTaTi peanizamii ctparerii BIAKpUTTS odiciB y 1ibomy perioni [3].

Histmeaicte «Oxford University Innovation Limited» momo tpanchepy
TEXHOJIOTiHt perymroeTrscs Permamentom Pamm Ne 7 Bim 2002 poxy
«ITomoxxeHHS TIPO aAMIiHICTPYBaHHA IOJIITUKH IHTEJICKTYaJIbHOI BIACHOCTI
yHiBepcuTeTy». Kilto4oBi MOMEHTH IIbOTO JOKyMEHTA BKJIIOYAIOTh HACTYIIHE!
a) 00OB 30K TOCTITHUKA TTOBIJJOMUTH YHIBEPCHUTET IPO CTBOPEHHS 00 €KTa
MIpaBa iHTEIEKTYaJbHOI BIACHOCTI BU3HAYCHUM 0c0o0aM; 0) HaCTYITHHI KPOK
3aNeKUTh Big JKepena ¢inancyBaHHS: (i) YMOBH HaJgaHHSA TpaHTIB
JOCIITHUIBKIN pajii MOXKYTh BUMaraTy rnepeaadi iHTeIeKTyanbHOl BIaCHOCTI
JOCIITHUIBKIN pali 4 TpU3HavYeHiil Heto 0co0i; MOXKYTh iCHYBaTH MoJiOHI
BUMOTU B yrojax 3 iHIIMMH CTOPOHAMH ILIOAO CIIOHCOPCTBA IOCII/IKEHB;
(1) «Oxford University Innovation Limited» wmae mnpaBo Ta Hece
BIJINIOBIAJIGHICT 32 BUKOPUCTAHHS JOCIIKCHb, ()IHAHCOBAHUX TI'PAHTAMHU
JOCITITHUIIBKOI pajii, YMOBH SKHX HE BKIIOYAIOTh TaKy BUMOTY; (iii) y BCix
iHmux BUmagkax mepeara Hamaetbes «Oxford University Innovation
Limited»; B) y pa3i BUHUKHEHHS CITOPY MiX JOCIITHAKOM Ta YHIBEPCHTETOM
IIUTAHHSA Ma€ OyTH IepejaHo He3aJIe)KHOMY eKCIIEpPTY, 3a TIOTO/PKCHHSIM MiXK
CTOPOHaMHM; SIKIO 3rofla IIOA0 OCOOHM eKcIiepTa He JOCSITHYTa INPOTITroM
TPUIOIMTH JHIB; EKCIIEPTOM € aJBOKAT, IO CIeIiai3yeThcs Ha TMpaBi
IHTEJIEKTYaJIbHOI BJIACHOCTI, SIKOTO JJisl i€l METH IPH3HAYaE TroJoBa
I'eHepanbHOT pasin aBOKATYPH; T') CIOCOOM BUKOPHUCTAHHS 00 €KTIB IpaBa
IHTEJIEKTYaJIbHOT BJIACHOCTI: KOHTPOJIb 32 PO3KPHUTTSIM; MOJAHHS 3asiBKH Ha
MaTteHt, JAe JOCHIJHUK € BHHAXIiJHUKOM; BU3HAYEHHS MOTEHIIHHUX
JIIIEeH31aTiB; CTBOPEHHS KOMIMaHIl Ui BUKOPHCTaHHS TEXHOJIOTII, TOLIO;
I) yHIBEpCHTET TapaHTy€, W0 IOCHITHUKH He OyIyThb HECTH OCOOHCTY
BIJNOBIAJIbHICTS 33 TIpeTeH3ii 1010 NPOAYKTY, SKi BHIUIMBAIOTH i3
JISTIBHOCT] YHIBEPCUTETY, TOLIO.

JIOKyMEHT TaKoXX pEryjlloe€ THTaHHS PpO3MOALTY TPHOYTKY Bif
KOMepliamizanii 06 €KTiB HayKOBHX [OCIIIKEHb. 30KpeMa, Yy BHIIAJIKY
OTPUMaHHSI YUCTOTO A0X0Xy B cyMi n0 50 THcsd (yHTIB CTEpIiHTIB,
85.7% noxony mepenaeThCsl BAHAXITHUKY. SIKIIO 3k A0Xia csarae Bifg 50 Thcsy
no 500 Tucs4d MiceBOi BaJIOTH, TO BHHAXiAHHUKY mIicTaroThest 45%, a y
BUIAJKy reHepauii noxoay Buiie 3a 500 Tucsiu dyHTiB cTepiinriB — 22.5%.
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Takok BiICOTOK OTPUMYIOTh JICTIAPTAMEHTH YHIBEPCUTETY, JIOKaIbHI PoHIH,
sKi OepyTb ydacTh y mporeci TpaHcdepy TexHomoridd, Ta BmacHe «Oxford
University Innovation Limited» [4].

OTxe, Tparchep TEXHONIOTIH — 16 KOMIUIEKCHUI IPOIIEC, SIKMH T03BOJISIE
HAYKOBUM 3HaHHSIM, 3100yTKaM Ta iHTeJICKTyaIbHil BIACHOCTI IEPEIaBATHCH
BiJl TBOPIIB, TAKUX SK YHIBEPCHTETH Ta HAYKOBO-IOCIITHI yCTAaHOBH, IO
JIep’KaBHHX i NPUBATHAX KOPHCTYBauiB. Floro MeTa — mepeTBOpHUTH BUHAXOIHN
Ta HAayKOBI pE3yJbTaTH HAa HOBI NPOAYKTH Ta IOCIYTH, SIKi NPUHOCSTH
KOPHUCTH CyCINbCTBY. JIist yermimHoro Tpancdepy TeXHOIOTiH yHIBEpCUTETH
Ta HayKOBO-JOCTIJHI yCTAaHOBM NOBMHHI TIpamioBaTH B e(QEeKTUBHIN
IHHOBAIlIMHIM eKOCHCTEeMi — B3a€EMOIIOB sA3aHIM Mepexki Jep)KaBHUX,
MIPOMUCIIOBUX 1 JOCIIAHUIBKUX YCTaHOB, Ta CHPHUATIMBUX (haKTOPiB, TAKUX
SIK JIFOJICBKUI KamiTal, 3HaHHS Oi3HeCy Ta PHHKY. Y Takili eKoCcHCTeMi
CTOPOHH 00 €IHYIOTh CBOI PeCcypcH, 3yCWIUIS Ta AOCBiA IS CHITBHOTO
JOCATHEHHI IHHOBAMLii 33171 PeriOHaJEHOTO Ta eKOHOMIYHOTO PO3BUTKY [5].
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OKPEMI ACIIEKTH 3BEPHEHHSI JIEPKABHOT' O
YU IMMIPUBATHOT'O BUKOHABLISI IO CYAY
B IHTEPECAX IHIIINX OCIB

Cupnopenkxo H. O.
acnipanm kaghedpu YusiibHO-NPasosUx OUCYUNILIH
Hayionanvuoi akademii énympiwnix cnpag
M. Kuis, Yxpaina

BignosigHo mo cratti 129-1 KoHcrutyuii YkpaiHu cynoBe pilieHHS €
000B’3KOBHM 10 BUKOHaHH:S. JlepkaBa 3a0e3redye BHKOHAHHS CYIOBOTO
pilIeHHS Y BU3HAYCHOMY 3aKOHOM MOPAIKY [1].

BuxoHaHHS CyIOBHX pillleHh Y IHUBUIPHHUX CIIPaBaX € CKIAJOBOIO IIpaBa
Ha CIpaBeUIMBHI CyJ Ta OJAHIEIO 3 MPOLECyaJbHUX TapaHTid JOCTyIy 10
cyny, 1o mnepenbaueHo crarrero 6 KoHBeHINT mpo 3axuCT MpaB JIFOIUHH 1
OCHOBOTONOXKHHUX cBOO0 1950 poky [2].

[TpumycoBe BHMKOHAHHS pIillIeHb IOKJIANAETHCS, 30KpEeMa, Ha OpraHH
JiepKaBHOT BUKOHABYOT CITyKOU (ep>kaBHUX BUKOHABIIIB) Ta Y Mepe0adeHux
3aKOHOM BHUIIa[IKaX Ha MPUBATHUX BUKOHABIIB (Jaji — BUKOHABIII).

PazoMm i3 THM, JOCUTDH MOMUPEHIMH € BUIAIKH yCKIIaJHECHHS BUKOHAHHS
pimreHHs cyay abo i B3araixi HEMOXIIMBOCTI TAKOTO BUKOHAHHS.

SAx 3asnagae H. llemeBep, y Hamiii aepkaBi ()aKTUYHO BiACYTHIN
MexaHi3M 3a0e3medeHHs 100% BUKOHAHHS cymoBoro pimeHHs. [ me
MPU3BOJIUTH JI0 3JI0BXKUBAHHS OOPKHUKaMK CBOIMH mpaBamu [3, €. 211].

HeBukoHaHHS CYJ0BHX PINIEHb MOXKE OyTH 3yMOBJICHO PSIOM MPHYHUH,
cepesl SIKMX JIOLUIBHO PO3MIISHYTH HEJOOpPOCOBICHY IMOBEIIHKY OOp)KHHKA,
sIKa TIOJIATA€E B YKJIAJICHHI OOP)KHUKOM TaK 3BaHUX (pay aTOPHUX MPABOYHHIB
i3 METOI «IIPUXOBAaHHs;» MaiiHa Ta YCKJIaJHCHHS BUKOHAHHS PIIICHHS CYIY,
YXBaJICHOTO Ha KOPHCTH CTSTyBaya.

Tak, BigmoBimHo 70 4. 4 cr. 9 3akoHy Ykpainu «IIpo BuUKOHABYE
MPOBA/DKCHHS» YKIAACHHS TMPOTATOM BCTAHOBIICHOTO 3aKOHOM CTPOKY
MPAaBOYMHY IIOJO MaifHa OOp)KHHKA, SKUH MPH3BIB 0 HEMOXIUBOCTI
3aJI0BOJILHUTH BUMOTH CTSTyBada 3a PaXyHOK TaKOTO MaifHa, € ITiICTaBOO IJIs
BU3HAHHS TAKOT'O MPABOYUHY HejailcHuM [4].

OxpiM 1BOTO, HA CTajAii BUKOHAHHS CYJOBOTO pIllEHHS JOCHTH
MOMIMPEHUMH € CKJIAJHOII, 3YMOBJIICHI HEOOXITHICTIO BUAUICHHS YaCTKH
OOp)KHHMKA, MO0 € CIUIBHOIO BJACHICTIO JEKIIbKOX 0ci0 (Hampukian,
MOAPYKSA) 13 MOJAIBIIAM 3BEPHEHHSIM CTSATHEHHS Ha IO YacTKy JUIs
BHKOHAHHS PIllIEHHS CYITy.
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VY Takux BUNAAKaxX 3aKOHOAABEIb 3aKPINMMB HOPMH ILIONO 3aXHCTY IIPaB
CTSTYBadiB, CIPSIMOBAHMX Ha PEaJbHE BHKOHAHHS PIMIEHHA CyIy, HIIIXOM
3BEpPHEHHS JEP>KaBHOTO Y1 IPUBATHOT'O BUKOHABIIA 10 Cyy i3 MOJAHHIM IIPO
BHU3HAYCHHS YacTKH OOp)KHHWKA Ta ii CTATHEHHA y pasi, AKII0 OOpKHHUK
BoJIoZTi€ MaitHOM 3 iHmmMHU ocobamu (cT. 443 LIIK Ykpainwm, 9. 6 cT. 48 3Y
«IIpo BUKOHaBUYE MPOBAIKEHHS).

[Ipore BapTO HarojJOCHTH Ha TOMY, IIO y MmocTaHoBi Benukoi Ilamatu
BepxoBHoro Cynmy Bim 08.06.2022 poky y cmopaBi Ne 2-591/11 momo
3acTocyBaHHs mojoxeHb cT. 443 LIIK Ykpainu, 3po0neHO BHCHOBOK, IO
BKa3aHa CTaTTs MiJUIrae 3aCTOCYBaHHIO BUKIIIOUHO 32 BIICYTHOCTI CIIOpY ITPO
npago [2].

V wiit xxe nocranoBi Bepxosuuii Cy 3a3Havae, 110 y pasi, SKIIO HasiBHUH
CHip 100 BU3HAYCHHS YaCTKU OOPXKHUKA Y CHUTBHOMY MaifHi, TO 3BepHEHHS
BUKOHABIIA 10 CYAy 3aBXKIH 32 CBOEIO CYTTIO MA€ XapaKTep MTO30BHOI 3asBU
(me3anexxHO Bix il Ha3BHM), OCKUIBKH BOHA 3BEpPHEHA IO CyAy 3 METOIO
BUpINIEHHA MaTepiagpHOro cropy. llpm 1boMy TO30BHa 3asiBa Mae
MI0JIaBaTHCS B OPSAIKY IIO30BHOTO NMPOBA/DKEHHS, a HE B HOPAAKY po3airy VI
«[IpomecyanpHi IHUTaHHA, TOB’A3aHI 3 BHUKOHAHHAM CYyJOBUX DIillIeHb Yy
[UBITBHUX CIIPaBax Ta pillieHb opraHis (mocagoBux oci6)» LITK Ykpaiuu [2].

Sk BKa3aHO y HaBefeHiN moctaHoBi Bepxosnoro Cyay, mijctaBamu st
3BEPHCHHS BUKOHABIIA JI0 CY/Y 13 MTO30BHOIO 3asIBOIO Y pa3i HassBHOCTI CIIOPY
10/10 BU3HAYEHHS YacTKU OOp)KHUKA Y CIUIBHOMY MaiiHi € TIOJIOKEHHS 4. 2
cT. 4, u. 4 ct. 42 IIIK VYkpaiuu, 1mo nepeadavaroTs MpaBO OPraHiB Ta ocid
3BEpPTATHCS JI0 CyIy B iHTepecax IHIIMX OcCi0 y BHIAAKaX, BCTAHOBIEHUX
3akoHOM. Takox y 4. 1 cr. 56 HIIK VkpaiHu MicTHUTBCS aHaJOTidHE
TIOJIO>KEHHS.

Ipore ani 3akoH Ykpainu «IIpo BHKOHAaBYE MPOBAHKCHH», aHI 3aKOH
VYxpaian «[Ipo opranu Ta oci0, sKi 3IIHCHIOIOTh NPUMYCOBE BHKOHAHHSI
CyIOBHX pillIeHb 1 IHIIAX pIMICHh IHIINX OPTaHiB», aHl JKONCH IHIIHNN
HOPMaTHBHO-TIPAaBOBHI aKT HE 3aKpiIUIIOIOTh MpPaBO JEPKAaBHOTO YU
NPUBATHOTO BUKOHABLS Ha 3BEPHEHHS 0 Cy/Ay i3 MO30BHOIO 3asBOI0 B
iHTepecax IHIIUX 0OcCio.

OxpiM TOro, NpU 3BEPHEHHI BHKOHABL JIO CyIy i3 MO30BHOIO 3asBOIO
BUHHKAE CyIEpEewINBA CUTYallisl, OCKIJIbKM BUKOHABEIb 3TiJHO BUMOT CT. 57
HITK Ykpaiau moBHMHEH BHKOHATH BCi MpoIleCyalbHI 00OB’S3KH ITO3MBAva,
30KpeMa, BHUKJIACTH BMMOTH IIOAO IpeIMeTa CHOpy Ta iX OOIpyHTYBaHHS
(4. 1 ct. 175 LIIK Ykpainn), monaty BCi HasiBHI 0Ka3H, Ha/laBaTu CyAy HOBHI
1 TOCTOBIpHI MOSICHEHHS 3 NIMTaHb, SKi CTABISATHCA CYZOM Ta YYaCHUKAMH Y
cynoBomy 3acimanHi (4. 2 cr. 43 HIIK Vkpainn) Tomo. [IpoTe, He BoJOAIFOUN
HEOoOXiTHMM 00csATroM BiZIOMOCTEH, J0Ka3aMu y CIpaBi, BHKOHABELb HE MOXKE
peanizyBaTi MOBHOIO MIpOIO MpOIECyalibHI TMpaBa Ta BUKOHATH TOKJIAJEHI
3aKOHOM Ha HBOTO MPOIECyalIbHi 000B’SI3KH.
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Okxpim Toro, B OkpeMiii mymiii cyaniB Benukoi [Tanatu Bepxosraoro Cyy
Ha moctaHoBy Bix 08.06.2022 poky y cmpasi Ne 2-591/11 3a3HaueHo, mo
«PEKOMEHAYIOUN» BUKOHABIIO 3BEpPTATHCA 1O CyAy 3 I030BOM, Bemmka
[NamaTa mokiamae Ha HHOTO OOOB’SI30K NPH TpeA SBICHHI TaKOTO ITO30BY
CIUTATUTH BIATMOBIAHWN CymoBui 30ip. Xoya IpH BiIICYTHOCTI Y HBOTO
MaTepiallbHO-TIPaBOBOTO iHTEpecy, BiH He Moxe OyTH «MarepiadbHUM
nosuBavuem» [5].

Ha mpakTuii HemooAMHOKUMH € BUIIAJIKU 3BEPHEHHS BUKOHABIIS JI0 CYIY
i3 T030BOM B iHTepecax IHIIMX 0ci0, 30KkpeMa B iHTepecax OOp>KHHKA Yy
BHKOHABYOMY MpoBakeHHi (cripaBa Ne 199/1895/23, cripasa Ne 367/252/24),
PO BHM3HAHHS NpaBO4YMHY HenificHuMm. [Ipore BHKOHaBElb HE BOJOMIE
LUBUIHLHOIO MPOLECYaTIBHOIO MIPABOCY0 €KTHICTIO [UIsl BYNHEHHS BiIIOBIIHUX
MIPOLECYAIbHHX M.

TakuMm 9MHOM, 3BEpHEHHS BHKOHABII JIO CyXdy i3 3asBOIO PO BU3HAHHS
HEeIIHHNM TIpaBOYMHY, IO MOJAETHCS B IHTEpecax IHIIOTO YydYacHUKA
BUKOHABUOTO IIPOBAPKCHHSA, € MIACTaBOIO s TOBEPHEHHS TaKOi 3asiBU
(miaTBepmKyeThes yxBanmoro Bepxosroro Cyay Bim 10 mumas 2023 poky y
cipaBi Ne 199/1895/23 3a mo30BOM NPHBATHOTO BUKOHABI B IHTEpecax
no3uBaya (0Op)KHUKA Y BUKOHABYOMY MPOBADKEHHI).

PazoM i3 TMM, Ha Hamy JIyMKY, MOXIIMBICTH 3BEPHEHHS A0 CYAY
BUKOHABIIA 13 T030BOM ITPO BU3HAYCHHSI 4YaCTKH OOp)KHHMKA Y MaiiHi, SKUM BiH
BOJIOJIi€ pa3oM i3 IHIIMMHU ocobamH, K Iie 3a3Ha4YeHO y MocTaHoBi Bennkol
nanatd Bepxosuoro Cynmy Bim 08.06.2022 poky y cmpasi Ne 2-591/11 3a
TIOJIaHHSIM JIep>KaBHOI BHKOHABYOI ciyxkOu micra JIpbBOBa 1po BU3HAYECHHS
4acTKA OOpXKHHKA y MaifHi, IKAM BiH BOJIOJII€ CIIUTBHO 3 IHIIHMMH OCOOaMH,
TAaKOX CYIEpPEeYUTh BHUMOTaM 3aKOHOJABCTBA, OCKUIBKM HOPMAaTHBHO
BCTaHOBJEHOI MiJACTaBM i 1boro Hemae. KpiM Toro, nepskaBHUI
BHKOHABENb HE HANIJICHUH HEOOXiTHUM OOCSTOM TIpaB i MOBHOBAXKEHb, SIKi
MpUTaMaHHI O3UBaveBi [5].

BBakaemo, 1110 HASBHICTH I[i€] MPOTAJMHH Yy 3aKOHOJABCTBI MOTPeOye
BHECEHHs BIJNOBIAHUX 3MiH g0 3akoHy Ykpainu «[Ipo BukoHaBue
MPOBAKCHHS», 3aKkoHy Ykpainu «[Ipo opranu Ta ocCi0, sKi 3AIHCHIOIOTH
MPUMYCOBE BUKOHAHHSI CYJOBUX PILIEHb 1 IHIIMX DillIeHb HIIMX OPraHiB»
I0/I0 TpaBa JeP>KaBHOTO Y MPUBATHOTO BUKOHABIIS 3BEPTATUCS JIO CY1y i3
BIANOBITHMM TO30BOM i3 METOI0 3aXHCTy IpaB Ta iHTepeciB ocibd, sKi
OTpHUMaJIH pillIeHHs Cy/1y Ha CBOIO KOPUCTh Ta MOTpeOyI0Th peasizauii npasa
Ha CIpaBeUIMBHI CyI.
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SMIHA ONIAXOAY 1O BUBHAYEHHA MAJIO3HAYHHUX CITPAB
Y HUBLIBHOMY MIPOIECI YKPATHA

Cracis H. C.

Kanouoam 1opuoudHux Hayk, acucmenmka xageopu npasa
JIb6i8CbK020 HAYIOHATLHORO YHIGEpCUMEMY 6eMEPUHAPHOT MEOUYUHU
ma 6iomexnonoziii imeni C. 3. Iicuyvkozo
M. Jlvsis, Ykpaina

VY LUMBIIBHOMY TIpOLIECYyaJbHOMY 3aKOHOJABCTBI YKpaiHM TMOHSTTS
MaJlo3HavyHOi NIMBIIBHOI crpaBu Brepmie 3’sBuiiocs y 2017 poui y HOBiH
penaxuii L{uBinsHOTO NMponecyansHoro konekcy (nami — LIK Ykpainn). Taxk,
BianmoBigHO a0 yactuHu 6 crarti 19 LIIK Ykpainu ans mineit iporo Kogexcy
MaJIO3HAYHUMH CIIPaBaMH €:

1) cmpaBu, y £KHMX IiHa I[I030By HE IMEPEBUIIYE CTa PO3MIipiB
MIPO’KMUTKOBOTO MIiHIMYMY JUIs TIpanie31aTHUX 0cio;

2) cIpaBH HE3HAYHOI CKJIAJHOCTI, BU3HAHI CyZAOM MalO3HAYHUMH, KPiM
Crpas, SIKi MUISTaloTh PO3TIISAY JIMIIE 38 IPaBUIaMH 3arajlbHOTO II030BHOTO
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IIPOBAJPKCHHS, Ta CIIPaB, LiHA M030BY B SIKUX IEPEBHUILY€E ABICTI I’ SITAECAT
PO3MipiB IPOKUTKOBOTO MiHIMYMY UTS TIpale3gaTHUX 0cio;

3) cmpaBu Mpo CTSATHEHHS aliMEHTIiB, 30ULIbIICHHS iX PO3Mipy, OIUIaTy
NOJATKOBMX BUTpaT Ha MAWTHUHY, CTATHEHHS HEYCTOMKHM (TeHi) 3a
MIPOCTPOYCHHS CIUIATH aJiMEHTIB, 1HAEKCAII0 alliMEeHTIB, 3MiHy coco0y ix
CTSTHEHHSI, SIKIIO Taki BHMOTH HE TIOB’A3aHI i3 BCTAHOBJICHHSIM YU
OCIIOPIOBAaHHSIM 0aThKIBCTBA (MaTEpUHCTBA);

4) cupaBu 1po po3ipBaHHS HUTIO0Y;

5) cmpaBu mpo 3aXWMCT NpaB CHOXKMBAdiB, [iHA IO30BY B SKHX HE
MIEPEBUIIYE TBOXCOT II'SITACCATH PO3MIpIiB IPOKUTKOBOTO MIHIMYyMY IS
mpane3aaTaux ocio6 [1].

Bkazanmii mimxix [0 BH3HAYCHHS NEpeNiKy MaJlO3HaYHHUX CIIPaB
30epiraBcst g0 22 umcromana 2023 poky, komm Jpyruit Cenat
Koncrurynitinmit Cyn YkpaiHm yXBalMB pIOIeHHA Yy CHOpaBi 3a
KOHCTUTYLiliHUMK ckapramu J[lopomko Ounberu €BreHiBuu, €BcTideeBa
Muxutu Iroposmua, Kymabu IBana IlerpoBuua, Skximenka Bomommmmupa
IetpoBuya moxo BimmoBigHocTi KoHcTTymii YKpaiHu (KOHCTUTYIIIHOCTI)
MyHKTIB 1, 5 yacTWHU mOCTOi cTarTi 19, MyHKTY 2 YaCTHHU TPETHOI CTATTi
389 IluBinpHOrO MpolECYyaNbHOTO KOJEKCY YKpaiHu (100 TrapaHTyBaHHS
npaBa Ha CyIOBHH 3aXHCT y Mano3HayHux crmopax) Ne 3-88/2021(209/21,
47122, 77/23, 188/23.

Y  BKazaHOMY  pillleHHi, JOCTI/KYIOYH  TIPAaBOMIpPHICTH  METH
sanpoBapkenHss B LIIIK  Ykpainm kareropii Majio3HauHMX  CIIpasB,
Koncrurynittamit Cyx YkpaiHW BHXOAWB i3 TOTO, IO BU3HAHHS CIPaBU
MaJIO3HAYHOK Ta, K HACHIJOK, 11 pO3MJIsij, 3a 3arallbHUM MpPaBHIOM, Yy
MOPSIIKY ~ CHPOLIEHOTO  TI030BHOTO  NPOB3KEHHS €  IepelyMOBOIO
3a0e3neueH s J0/IepKaHHsI PO3YMHHUX CTPOKIB O3Sy CHpPaBH CYJOM —
OJIHI€T 3 OCHOBHHMX 3acaj] CyJJOYNHCTBA, BU3HaueHnX KoHcTuTyiero Ykpaian
(myHKT 7 wacTuHU npyroi craTti 129) [2].

Koncruryuiitauit Cyni Ykpaidu IifIoB BUCHOBKY, 10 3aIIPOBAKEHHS Y
LUBUIPHOMY CyIOYHMHCTBI KaTeropii MaJlO3HAUYHHUX CIPaB Mae IPaBOMIpHY
METY, @ BUKOPHCTAaHHS TAKOTO KPUTEPIIO JIsl BIJIHECEHHS CIIPABH JI0 KaTeropil
MaJIO3HAYHUX, SK IiHa T[I030BY, HE CYyNEpeYnTh MpPUIHCaM YacTHHU
nepiuoi crarTi 55, wactunu Apyroi crarti 129 Koncruryuii Ykpainu [21m].

BonHouac, ycTaHOBIEHHS y MpOIECyalbHOMY 3aKOHI PO3MIpy WiHH
MO30BY K KPUTEPItO JJIs BiTHECEHHS CTIPaBH JI0 KaTEropii MalO3HAYHUX Ma€e
OyTH TPYHTOBAaHO Ha IPHHIMIIOBI JOMIPHOCTi, IO 3000B’sI3y€ JaepXkKaBy
Br3HaunTH B Kozekci Takuii po3mip miHU MO30BY, KU HE Oyae HaIMipHUM
JU1s1 00paHOi METH Ta HE CHOTBOPHUTH PO3YMIHHS CIIPaBH SIK MaJIO3HAYHOT ISt
ocobwu [2].

Koncruryniitnuit Cyn YkpaiHu BBakae, 10 AepkaBa, peaizyroud CBii
PO3CY/I 1010 BCTAHOBJICHHS Y TPOIECYaIbHOMY 3aKOHI pPO3Mipy IiHU MTO30BY
SK KPHUTEpilo Uil BiJHECEHHS CHpPaBM A0 KaTeropii Majo3HauyHHX, Mae
000B’SI30K JI0/IEP)KYBATUCh KOHCTHTYLIHHAX NPUHLMIIB Ta 3Ba)KaTH Ha
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BUMOT'Y IIPaBOMIPHOCTI METH i Yac 3aCTOCYBaHHS TaKOro IOPUIMYHOTO
3aco0y BimHECEHHS LIUBIIBHHX CIPaB A0 KaTeropii Malo3HauyHUX, SK IiHA
M030BY, Ta IOJICPKYBATUCh PHUHITUITY TOMipHOCTI [2].

Koncrurynifiamit Cyn YkpaiHu 3ayBaxKye, IO BH3HA4YCHI B YaCTHHI
moctii ctarti 19 Komekcy po3mipu IiHM T030BY SIK KpUTepii BiIHECCHHS
crIpaBH [0 Kateropii Mano3HayHux y cymi 268400 rpH (myHKT 1) Ta 671000
IpH (yHKT 5) € He JIUIe 3HaYHUMHU, a i IepeBUILIYIOTh YCTaHOBJIEHI B 3aKOH1
PO3MipH TPOKUTKOBOTO MIiHIMYyMY JIS TIpare3faTHHX Oci0 Ta MiHIMaIbHOI
3apo0iTHOT miatu [2].

Busnavenwnit y myskti 1 wactiau moctoi crarti 19 Komekcy posmip minm
no3oBy mepesuitye 40 MiHIMAJIPHUX 3apOOITHHX IUIAT Ta JOPIBHIOE 8 poKam
oJieprkaHH: 0CO00I0 BUIIIAT Y Pasi, SIKIIO I1i BUTUIATH IOPIBHIOBATIMYTH PO3MIpY
MPOXKUTKOBOTO MIHIMYMY I Tpane3faTHUX o0ci0. 3a MyHKTOM 5 4acTHHH
mocrtoi crarti 19 Kogmekcy 1miHa mo3oBy mepeBminye 100 MiHIMaNTbHHX
3apoOITHHX IUIaT Ta AopiBHIOE 20 poKaM OfiepKaHHsI 0COOOI0 BUILIAT Y PO3MIpi
MIPOXKUTKOBOTO MIHIMyMY IUTS TIpane3iaTHUX ocio [2].

Koncrutynitinuii Cyn Ykpainu 3a3HaumB, mo Kojaekc He MICTUTh
TIPUITUCIB, 5IKi B OyAb-SKUH CTIOCI0 YMOTHBOBYBaIH O TOMipHICTH BU3HAYCHHS
y myHkTax 1, 5 yactunm mocroi crarti 19 Kogekcy came Takux po3mipiB iHU
TI030BY.

Orxe, Koncruryuiitauit Cyn Ykpainu BBaxae, 0 BU3HAYCHI B MyHKTax
1, 5 wactiaM moctoi ctarti 19 Komekcy po3Mipu IiHH MO30BY SK KPUTEpii
BiJITHECCHHS CIIPABH JI0 KaTeropii Majo3HaYHUX HE BiAMOBIJAIOTh PO3YMIHHIO
CIIpaBH Ta CIOPY B Hill K MaJIO3HAYHOTO [2].

Lum ke pitnennsm Koncruryuiitauit Cyn Y kpaiHu BUSHAYHB TAKUMH, 110
He BimmoBimaroTh KoHcTHTymii Yipainu (¢ HEKOHCTUTYLIHHWMH), ITyHKTH
1, 5vactuan moctoi crarrti 19 I[{MBIIBHOTO MPOIECYATBHOIO KOJACKCY
VYxpaian. Bka3zaHi MOJ0XKEHHS yTPa4arOTh YNHHICTH Yepe3 IIIiCTh MICSIIB i3
nast yxBaneHHs: KorcturymitanM CynoM Ykpainu nporo PimeHHs.

Bkazana nosunisi Koncruryunilinoro Cyny YkpaiHu BHAAETHCS LIJIKOM
JOTiYHOIO Ta OOIpyHTOBaHOIO. BonHouac, Tmo03a yBarorw Opraxy
KOHCTUTYIIHHOT FOPUCIUKINT 3aJHIIMIOCA MUTAHHS IIIOJ0 MOXIHBOCTI
ICHyBaHHS MaJIO3HAYHUX CIIPAB y IHIIMX MPOIECYIFHUX KOAEKCax, a came
TocniogapcbkoMy mporiecyanbHomy komekci (mami — I'TIK VYkpainu) Tta
Kopekci agmiHicTpaTiBHOTO cynounHcTBa (mam — KAC Ykpainm).

Tak, wactunotro 5 crarti 12 I'TIK Ykpainu nepeadadeHo, 1o Ais Iiien
poro Kozekcy Mano3HaYHUMU CIIpaBaMHy €:

1) cmpaBm, y £KHX IiHAa II030By HE IIEPEBUIIYE CTa PO3MIpiB
MIPO’KUTKOBOTO MiHIMYMY JUIsl TIpane3iaTHUX ocio;

2) crpaBW HE3HAYHO! CKJIAJHOCTI, BU3HAHI CyZIOM MalO3HAYHUMH, KPiM
Crpas, SIKi MUISTaloTh PO3TIISAY JIMIIE 38 IPaBUIaMH 3arajlbHOTO II030BHOTO
MIPOBA/KEHHS, Ta CIPaB, IliHA MMO30BY B AKHX IEPEBHIIYE IT ITCOT PO3MIpiB
MIPO’KMTKOBOTO MiHIMYMY JUIsl TIpare3faTHux ocio [3].
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KAC VYkpaiHM BUKOPHCTOBYE TpIIIKM IHIIY TEPMIHOJOTiIO, a came
aJMiHICTpaTHBHA CIIpaBa HE3HAYHOI CKJIATHOCTI (MaJO3HA4YHA CIIpaBa) —
aZMiHICTpaTHBHA CIIPaBa, y SIKiif XapakTep CHIpHUX IPaBOBIAHOCHH, IIPEAMET
JOKa3yBaHHA Ta CKJIaJ YYacHHKIB TOIIO HE BHMAaraioTh IPOBEICHHS
MiIFOTOBYOrO MPOBA/PKEHHS Ta (a00) CyJOBOTrO 3acilaHHs AJs TOBHOTO Ta
BCeOIYHOTO BCTAHOBJICHHS i1 oOcTaBuH [4].

BignosigHo 10 wactunm 6 cratti 12 KAC Ykpainu uist mijiei mporo
Konekcy crpaBaMu He3HAYHOI CKJIQAHOCTI € CIPaBH LIONO, 30KpeMa
OCKapJKeHHs! pillleHHs cy0’eKTa BJIQJHUX NMOBHOBa)XEHb, HA IIJICTaBi SIKOTO
HUM MO>Ke OYyTH 3asiBIICHO BUMOT'Y IIPO CTATHEHHS IPOIIOBUX KOIITIB Y CyMi,
110 HE IIEPEBUIIIY€E CTa PO3MIPIiB MPOKMUTKOBOTO MIHIMYMY JIsl Ipane3aaTHUX
ocib6 [4].

OToX, 3aKOHOJABELb 3aCTOCOBYE  OJHAKOBHW  KpUTEpid s
BUOKPEMJICHHS MaJlO3HAYHUX CIpaB (CHOpaB HE3HAYHOI CKIATHOCTI) Y
MOPSIIKY LMBLUIBHOTO, FOCIOIAPCHKOTO Ta aMiHICTPaTUBHOTO CYIOYHHCTBA.
Binrak, BHachinok yxBaneHHs pimeHHs Korcrutyniitnoro Cyny Ykpainu Bin
22.11.2023 y copasi Ne 3-88/2021(209/21, 47/22, 77/23, 188/23 neobximHo
BHECTH 3MiHH He JHIe 10 L[MBIIbHOTO IpolecyanbHOT0 KOJIeKey YKpaiHH, a
TakoX J0 ['ocrogapchKoro mpolecyanbHoro kojekcy Ykpainu ta Kogekcy
aIMiHICTPATHBHOTO CyIOYHHCTBA Y KpaiHH.
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NEPCIEKTUBHU PO3BUTKY
PUHKY EJEKTPUYHOI EHEPTI'Ii B YKPAIHI

I'apkaBenko C. B.
acnipanm kagheopu YyugiibHO20, 20CNO0APCLKO20 NPasa ma npoyecy
Axademii aosokamypu Yxpainu
M. Kuis, Yrpaina

VYkpaiHa € [eMOKPaTHYHOIO, COLIAJBHOI0 1 IIPaBOBOIO JEPXKaBOIO.
Po3BUTOK €HEpPreTMKM Ma€ BUPIMIANGHUHA BIUIMB Ha CTaH GKOHOMIKH B
JIepKaBi Ta PIBCHb JKUTTSI HACEJCHHsA. METOI COIliaJIbHOI JCPIKaBH, KOO
BiamoBinHo 1o KoHctutynii € Ykpaina, Mae OyTn 3a0e3neyeHHs] YMOB ISt
3pocTaHHs J0OPOOYTy rpoMasH.

BaxnuBHUM KpOKOM Ha HIISIXY 110 3a0e31eYeHHs eHepreTHIHOT Oe3neKu Ta
JI00po0yTy TpoMajsiH € pedopMa eleKTPOSHEPreTHKU B YKpaiHi, mo Oyne
CHpsIMOBaHa Ha CTBOPEHHSI KOHKYPEHTHOT'O PUHKY, SIKUil Mae HU3KY IepeBar,
30KpeMa: JEeMOHOIONI3allisl pWHKY Ta MiABUIICHHS e(eKTUBHOCTI
BUPOOHMIITBA; 3HIDKEHHS I[iH Ha EJEKTPOCHEPrilo sl CIOXKHBAyiB;
3alydeHHS IHBECTHUIIIH Y PO3BUTOK rays3i.

3akoHoM Ykpainu «IIpo pwHOK eneKTpudHOi eHeprii» Bim 13 KBiTHA
2017 poky OyI0 3aIpONOHOBaHO HOBY MOJIEJIb €HEPTETUIHOT'0 PHHKY KpaiHH.
OcHOBHUMH Ti XapaKTepHUMH O3HaKaMW MOKHa BKa3aTH Taki: — Jep)kaBa
mepectana OyTH €IUHMM IIPOJABIEM Ta MOKYIIEM EJIeKTpOeHepril; —
BUPOOHHMKH E€JIEKTPOCHEPTii, eNeKTPONoCTavalbHUKN, TPEHIEPH Ta BEJUKI
MIPOMUCIIOBI  CIIOXKMBadi MPALIOOTh Ha PHHKOBHX YMOBax, Je IliHa
(hopMy€eThCS HE PYYHHM YIPABIIHHAM, a IUITXOM KOHKYPEHIIi 3a ITOKYTIIs; —
TOPTIBIIS €IEKTPOCHEPTi€I0 BiA0OYBa€THCS HA TAKUX CETMEHTAX HOBOTO PHUHKY,
SK PHHOK JIBOCTOPOHHIX JIOTOBOpIB, pPHMHOK «Ha JI00y Hamepem,
BHYTPIiIIHBOJI000BUH PUHOK Ta OaaHCytoYnid pUHOK [1].

Takum umHOM BigOyBcs mepexin Bigx Moxeni ONTOBOrO pPHHKY
EJIEKTPOCHEPTiT «EMHOTO TIOKYTIIIS».

OCHOBHOI0 IIepeBarolo BIPOBAHKEHHS HOBOT MOJIETIl PHHKY €JIeKTPUYHOT
eHeprii IMOTPiOHO 3a3HAYMUTH JEMOHOIIONI3Alil0 CYOEKTHOTO CKIaay
YYacHUKIB 1 CTBOPEHHS MDK HHMH KOHKypeHIii. A TakoX MOXEeMO
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KOHCTaHTYBaTH, IO LIiHM Ha eNEKTPUYHY CHEPrilo Ul HAaceJeHHA He
3MIHIJIACH Ta 3aJMIIIIACH Ha PiBHI Cepell €BPOIEeHChKUX KpaiH.

BignosigHo mo 3aTBepmikenHoi [TocranoBrn KMV Bin 30.05.2023 Ne 544
3aTBEpHKCHHO Tapu( Ha EJEKTPOSHepriro Jis HaceleHHA 10 2,64 TpH.
(3I1J1B) 3a 1 kBtrox 3 01.06.2023 [2].

Bapricte enekrpoeneprii B €Bpomi B pi3HuX BamoTax Ha 19.02.2024
(3a 1 KBT'Tom):

Benuka Bpuranis (5a 16.02.2024) 0,072 $ 0,067 € 2,72 rpH.

Himeuuuna 0,068 $ 0,063 € 2,59 rpH.

Dpantist 0,074 $ 0,069 € 2,81 rpH.

Icmanis (ma 16.02.2024) 0,052 $ 0,049 € 1,99 rpH.

Iranis (#a 16.02.2024) 0,094 $ 0,087 € 3,55 rpu.[3].

Pasom 3 THM, CKIagHa CcHCTeMa B3a€EMOpPO3paxyHKiB Ha PHHKY
eNEeKTPUYHOI eHepril MiK yYacHUKaMH pPHHKY 3ajuiuuiack. OCHOBHOIO
NPUYMHOI0 MOXKHA BHU3HAYUTH MapaTopiil Ha BiIKIIOUCHHS HACEICHHS NpU
HECIIaTi 3a CIOXKHUTY eNeKTPUYHYy CHeprito, 1o OyB 3akpirieHAH
IMocranosoro KMY Bix 05 6epesnst 2022 p. N 206.

3 01.01.2024 Bcrynuna B gito [Tocranosa KMV Bix 29 rpymus 2023 p.
N 1405, sixoro BHeceno 3Minu 10 IToctanoBu KMV Big 05 Oepesns 2022 p.
N 206 Ta 3anuuieHo Airo MapaTopilo BUKIIOYHO B TEPUTOPiaIbHUX TPOMaaax,
IO PO3TAIlOBaHI HA TEPUTOPISX, HA AKUX BEIyThCs 0OMOBI Iil (TEpUTOPIIX
MOXKITUBUX O0OMOBHX MiMf, aKTUBHHX OOHOBUX [iif, aKTUBHMX OOHOBHX i, Ha
SKUX (YHKIIOHYIOTH Iep)KaBHI €JEKTPOHHI iH(popMamiiHI pecypcu) abo
THMYacOBO OKYIIOBAaHHUX POCIHCHKOIO (hefepalrieto, BiIOBITHO IO MEPETiKy,
3aTBEP/PKEHOr0 Haka3oM MiHiCTepcTBa 3 NMUTAHb pPeiHTerpamil THMYacoBO
OKYTIOBaHHUX TEPHUTOPIH (IO MaTW MPUMUHEHHS MOXIIMBOCTI OOHOBHX IiH,
3aBeplICHHs OOMOBHX [Iilf, 3aBEPILICHHS] THMYACOBOI OKymariii) [4].

Bepyuw 10 yBaru BULIEBHUKIIACHE, MOYKHA 3pOOUTH BUCHOBOK, IO PHHOK
eJIeKTpOoeHeprii  YKpalHH  MEpelIlnoB Bil MOHOIOJIBHO-IEPKABHOIO
yIpaBIiHHS 10 (pyHKLIIOHYBaHHS 3a NMpaBWJIAMH PUHKOBUX BIJHOCHH, alie
BTPYYaHHS J€P’KaBH 3 PETryJIIOBaHHS BIJHOCHH MK yYaCHUKaMH PUHKY Mae
HEeraTWBHHUU BIUIMB HAa CHCTEMY B3a€MOpPO3PaxyHKIB Ha PUHKY €JIEKTPUYHOT
€Heprii MiXK yYaCHUKaMHU PUHKY.
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OCOBJIUBICTbD BITHOCHUH BAHKPYTCTBA
(HEILJTATOCITPOMOYKHOCTTI) B YKPATHI
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BigHocruHu 0aHKpYTCTBa (HETIATOCIIPOMOYKHOCT1) BUHHKAIOTh YHACIIIOK
HETUIATOCIIPOMOYKHOCTI K IOPUIUYHOI, TaK i (i3udHOT 0cOoOH. Pi3HUIL Mik
Cy0’€KTaMU CTOCYETHCS JIUIIIE I[UX BiJHOCHH.

VY ropummdHHX OCi0 1e BiXHOCHHM OaHKPYTCTBa, a y (3MYHHX —
HETIIATOCIIPOMOYKHOCTI.

BonHouac 3akoHOAABEIb TS BCIX TAKUX Cy0’€KTIB BUKOPHCTOBYE TEPMiH,
SIKAH X 00’ €THy€, — OaHKPYTCTBO.

Bapro 3a3HaunTH, 110 BiTHOCHHH OaHKPYTCTBA BUHUKAIOTH HE 3 MOMEHTY,
KoM B OCOOM BHWHHKIA 3a00proBaHICTh 3a TPOIIOBUMH 3000B’SI3aHHAMHU
nepe KpeAUTOpOM, a 3 MOMEHTY BIIIKPHUTTS CIIPaBH PO OaHKPYTCTBO.

Came cynoBe pillleHHS $IK TPOLECYyaJbHUIl JOKYMEHT Ja€ JKUTTS
BiTHOCHHAM OaHKPYTCTBA.

Pa3oM i3 TUM BiJIKPUTTIO MIPOBAPKEHHS y CIIPaBi NEPEIyIOTh BIIHOCHHH,
NOB’SI3aHI 3 MPUHHATTSIM CYJOM BIANOBIAHOI 3asBU, 11 pO3MISIOM Yy
MiArTOTOBUOMY 3acijaHHi 3 BUKOPHUCTAHHSAM MPOIECYaTBLHOTO
IHCTpYMEHTapiI0, yJ4acTIO B HbOMY IIEBHUX CY0’€KTiB IPAaBOBIIHOCHH TOIIO.

OpHak 1i BIJTHOCHMHHM HE MOXXHA y TOBHIM Mipi Ha3BaTH BiTHOCHHAMU
OaHKPYTCTBa, OCKUIBKM BOHM MAalOTh IIPUBAaTHONPABOBHH XapakTep 1
CTOCYIOTBCS JIMIIE iHIIII0I0Y0T0 KpeuTopa Ta O0pKHUKA.

VY BHUIIQAKY NMPOBEICHHS IMiArOTOBYOTO 3aCilaHHsA CYAy TaKi BiIHOCHHHU
B)K€ HOCATH YaCTKOBO MyOIUYHUI XapaKTep.

I BperTi, BIAKPUTTS MPOBAIKEHHS Y CIIPaBi Mpo OAaHKPYTCTBO IMOPOIKYE
My OMiYHIHA XapaKTep BiTHOCHH, OCKUTBKH BOHU CTOCYIOTBCS yCiX KPEAUTOPIB
OOp>KHHKA Ta BCHOTO HOTO MaiHa.

TakuM YMHOM, BIIHOCHHH, SIKi BHHUKAIOTh 3 MOMEHTY NPHUHHSTTS 3asBH
PO BiAKPUTTA CHpPaBU IPO OAHKPYTCTBO IO MOYATKYy CaMol MpOLEeaypu
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OaHKpPYTCTBa, CIiJ] HA3WBaTH NpeliMiHAapHUMH, abo TmonepeaHiMu (sKi
MepeayIOTh) BiTHOCHHAMHA OaHKPYTCTBA.

HeoOxigHO MaTH Ha yBa3i, 0 BiTHOCHHH, SIKi BUHUKAIOTH y TIPOLIEAYPax
JocynmoBoi  caHamii  49um  (iHAHCOBOI  pecTpyKTypu3amii, xoda H
BUKOPHCTOBYIOTh AESKNI {HCTpyMEHTapii KOHKYPCHOTO MpOLECY, OJHAK €
MIPUBATHOIIPABOBHUMH.

I sIKIII0 XTOCH 13 KPEIUTOPIB HE B3SB Y4YacTi B IUX MPOLENypax, TO BiH He
BTpayae CBOE MallHOBE MPaBo.

Otxe, BIIHOCHHH, SKI MAlOTh Ha METi BPETYJIIOBAaHHS I'POIIOBHX BUMOT
KpPEOUTOPIB ILIIXOM PpO3MONUTy MaiiHa OOpXKHMKAa Ta BHHHUKAIOTH 10
iHIIIFOBaHHS NpoLelypH OaHKPYTCTBA, HA3UBAIOTHCS MPOQITAKTHIHUMH.

Mix npeniMiHapHUMH, TPOPUIAKTHIHUMH BiTHOCHHAMH Ta BIJIHOCHHAMHU
OaHKPYTCTBA € TIEBHUH 3B’ S130K i BiIMIHHOCTI.

VYcix ix 00’eqHy€ 3arajibHe IPaBOBE PETYITIOBAHHS.

B ycix 3a3HadeHNX MPABOBIIHOCHHAX € CIIJIBHHAN CYO €KT — OOpIKHHK
(BHHATOK Mae MicIie B (piHAHCOBIH pecTpyKTypH3allii), Ta CIIbHAN 00’ €KT —
rpouroBe 30008’ I3aHHS.

BimMmiHHICTE TIOJISTAE B KUTBKOCTI KpeAUTOpiB. BimHOCHHN OGaHKpyTCTBa
OXOIUTIOIOTh YCIX KPEIUTOpiB OOp)KHUKA, HABITh THX, SKI HE B3sUIM y4acTi
B KOHKYPCHOMY MPOBAaJKEHHI.

VY BigHOCHHaX OaHKPYTCTBa Ma€ MICIC CIIJIbHE 33JOBOJICHHS BUMOT
KpPEeIUTOPIB, a B MPO(]IIAKTUYHKX Ta NpeTiMiHAPHUX — IHAUBITyaJIbHE.

[HITMMY CTOBaMH, BITHOCHHH, SIKi MalOTh HA METI MOTAIICHHS TPOIIOBUX
BAMOT KpPEIHWTOPIB i MEpeyrTh BIAKPUTTIO MPOBAKCHHSA Yy CIIpaBi Mpo
0GaHKpPYyTCTBO, HA3UBAIOTH ITPUBATHUM, 200 MMM KOHKYPCOM.

I naBmakw, BimHOCHHM OaHKPYTCTBa € HACHIIKOM MyOJi4HOTO, 200
BEJINKOT'O KOHKYPCY, TOJIOBHUM 3aBJIaHHSIM SIKOTO € PO3MOJiJ yChOro MaiiHa
CITBHOTO OOpXKHUKA (PyXOMOTO Ta HEPYXOMOro, IpaB i 00O0B’SI3KiB,
MalHOBHUX IHTEpECiB) MK yciMa HOTO CITBHIMHU KPEeIUTOpaMHU.

Ci1ix BIAMITHTH B3a€MO3B’ 130K MIXK ITEPETIYCHIMHU BiJHOCHHAMHU.

HasiBHICTh MpOQiIaKTUYHUX BiJHOCHH OOME)XXy€ BUHHMKHEHHS BIJHOCHH
OaHKpPYyTCTBA.

3 iHmoro OOKy, HAasSBHICTh BIJHOCHH OaHKPYTCTBA Ma€ HACHiIKOM
3a00pOHY BUHMKHEHHS IPO(QINIAKTHYHHUX BiJJHOCHH.

[IpeniminapHi  BiTHOCHMHH, HAaBHAKH, MOPOKYIOTh  BiIHOCHHH
OGaHKpPYyTCTBA.

3arajgoM BHHHKHEHHS BiJIHOCHH OaHKPYTCTBA MPHUIUHSIE NMPODiTaKTHIHI
Ta MpeniMiHapHi BiTHOCHHH.

VY cBOl uepry, BiIHOCHHHM OaHKpPyTCTBa MOXXHa JIU(EpEHIIIOBaTH
3aJIeXKHO Bijl BULy OOPXKHHUKA, XapaKTepy Ta MpU3HAYCHHS.

3a BHOOM OOp)KHHKA BOHH IOAUISIOTECS HA BIAHOCHHU OaHKPYTCTBA
IOPUINYHUX 0Ci0 1 BITHOCHHH HETIATOCIIPOMOYKHOCTI (hi3NIHMX OCiO.
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3a xapakTepoM BiIHOCHHH JH(DEPEHIIOIOTECS Ha MPOIECyalbHI Ta
MaTepiabHi, X04a B JIMCHOCTI ¥ TIpoueaypi OaHKPYTCTBAa Ma€ MicIle 3IUTTS
MaTepialbHUX 1 IPOLIeCyaIbHAX HOPM.

VY neqxux BUNAIKax MarepiadbHI HOPMHU 3aCTOCOBYIOTBCS CYOCHIIapHO 3
IHIIUX Ta;y3edl mpaBa, HANPHUKIAL, i3 NHUBIIBHOTO, TOCIIOJAPCHKOTO,
(iHAaHCOBOTO, TPYZOBOTO TOIIO.

Cunin 3a3Ha4uTH NPO iHTEp(PEpEeHIil0 MiXK MaTepiaJbHUMH BiIHOCHHAMHU
nporeaypy OaHKPYTCTBA 1 BIIHOCHHAMHU IHIINX Tajly3ei npasa.

Le cTocyerbcst BUSHAHHS YroJ HEAIHNCHUMH, KOJIM pa3oM i3 MiJCTaBaMHy,
nependadenumu cr. 42 Koxexcy Ykpainu 3 npouenyp GaHkpyTcTBa (mami —
K3I1b) Bix 21 sxoBTH: 2019 poky [1], 3acTOCOBYIOTBCS BiIIIOBIHI ITOJIOKEHHS
ct.cT. 203, 215, 216 LuBinsHOTrO KOAekey Ykpainu [2].

3a mOpu3HAYCHHSAM IIpoUeAyprd OaHKPYTCTBA BIIHOCHMHHM MOXKHA
IuQepeHIiloBaTH Ha OCHOBHI Ta BiTOKpEMIICHI.

SIKII0 OCHOBHI BiTHOCHHH O€3MOCEPEIHBO TIOB’sI3aHi 3 pyXOM CIIPaBH, TO
BIZIOKPEMJICHI — JIMIIIE€ OMOCEPEIKOBAHO.

[Tpuknagom BiIOKPEMIIEHHX BiTHOCHH MOXYTbh CIyT'yBaTH MaifHOBI CIIOpH
070 MaifHa OOp)KHHKA B MEXax CIpPaBH PO OAHKPYTCTBO 3TiTHO 3i CT. 7
K3IIb.

BonHouac 3aBepiieHHss OCHOBHUX BiTHOCHH OaHKPYTCTBA J1a€ CaMOCTiitHe
KHTTS BIIOKpeMIIEHUM. BinokpemiieHe mpoBakeHHs MiCJIsl 3aKPUTTS CIIPABU
npo OaHKPYTCTBO PO3INISAAETHCS 32 3arajbHUMU MNpPaBHJIAMH, 32 OJHUM
BUHSATKOM — JIMIIIC TUM CYJIOM, SIKUH MOYaB ICH CIIp CIIyXaTH.

3a 3MicTOM MaifHOBOTO €JIEMEHTa BiIHOCHMHN OaHKPYTCTBA MOJIIISIOTHCS
Ha MalfHOBI Ta OpraHi3amiiHi.

MaifHOBI BIZHOCHHM HampaBJeHI Ha BCTAaHOBJCHHS Ta IOTAIICHHS
T'POLIOBHX 3000B’A3aHb.

OpranizaniiiHi € JOMOMDKHIMH BiTHOCHHAMH JI0 MaTepiabHUX i MalOTh
Ha MeTi CTBOPEHHS NEBHHUX YMOB JUIA peaii3alii TOJIOBHUX 3ajad
KOHKYPCHOTO pOLIECy.

[Mpuknagom opraHizalifHUX BiJHOCHH € JisUIBHICTB apOiTpaKHOTO
KEpyIouoro, MpeCTaBHUIIBKUX OpTraHiB KpeIuTopiB (300pH, KOMITeT).

VY winoMy KOMIUIEKCHY JIiI0 MaTepialibHUX Ta OpraHi3aliiiHuX BiJIHOCHH
0aHKPyTCTBa MOYKHa CIIOCTEpIraTH INpH Y3TOJDKEHHI YMOB IUIaHy caHallil,
MHPOBOI yTOAM TOLLO.

[Tpn npomy peainizaiis y4yacHHUKaMu CHpPaBH OpraHi3allifHUX BiIHOCHH
BiIOYBA€ETHCS BIAMOBIIHO IO 3aKOHY Ta MiJ KOHTPOJIEM CYIy.

3a cdeporo aii BiTHOCHMHM OaHKPYTCTBA € HAILlIOHATLHO-TEPUTOPIAIEHUMHI
(BHYTpILIHPOHAIIOHATBHUMH) 1 TPAHCKOPAOHHUMH (MI>XHAPOIHUMH).

Jis HanioHAJILHO-TEPUTOPIAIBHUX BIJHOCHH IOLIMPIOETHCS Ha BCIO
Tepuropito Ykpainum. Taki BiIHOCHHH MalOTh YpaxOBYBAaTH 1HO3EMHI
cy0’€eKTH, BCTYyIal0uH y IpoueAypy OaHKpyTCTBA HAalliOHAJIHLHOTO OO KHUKA.
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3a HasBHOCTI MaifHa YKpaiHChKOT'0 OOP)KHHKA, ke TIOTpeOye Mpoaxy, 3a
MeXaMH ~ KpalHM MOXYTb BHHHKHYTH TPaHCKODIOHHI  BiJHOCHHHU
OaHKPYTCTBA.

VY 11pOMy BHIAIKY MiICTAaBOIO IS BHHUKHEHHS TaKUX BITHOCHH € aKT
1HO3eMHOT0 Cyy PO BH3HAHHS YKPaiHCHKOTO MPOBaKEHHS (OCHOBHOTO YU
HEOCHOBHOTO).

Ille onmna cuTyawmis, 3a SKOI y HaI[lOHaJHHOTO OOpKHHKAa MOXYTh
BUHHMKHYTH TPAaHCKODPJOHHI BiIHOCHHU OaHKPYTCTBA, CTOCYETHCS BIAKPUTTS
OCHOBHOI CIIpaBy NMpo OAaHKPYTCTBO B 1HIIIH AepiKaBi.

Ile MOXNMBO, KOJM B HAliOHAILHOTO OOp)KHHKA € IIEHTP OCHOBHHX
iHTepeciB B iHIIK JepkaBi. Hampukman, mnocriiiHe nNpoKUBaHHS abo
3HAXOJDKEHHS IPEJICTABHULIBKUX OPraHiB TOLIO.

VY mux BUMaaKaxX TPAHCKOPAOHHI BITHOCHHHM BUHUKAIOTH BXKE Ha ITiJCTaBI
NPOLIECYAIBHOTO aKTa YKPAlHCBKOTO CyHdy, 3a SKAM Ha TEpUTOpii HAIIOl
KpaiHH BU3HAEThCS iHO3EMHE MPOBAIDKEHHS NMPO OAHKPYTCTBO LIOAO LOTO
OOpI)KHHKA
(ct. 100 K3IIB).

TakuM YHHOM, HA TiACTaBi NPOBEIEHOTO JOCHI/UKEHHS MOXKHA
chopMyJTFOBaTH TOHATTS BiTHOCHH OaHKPYTCTBA.

BigHocuHu OaHKpYTCTBa — 1€ BIIHOCHHH, Oe3mocepenHbo MOB’si3aHi 3i
CHpaBoIO PO OAHKPYTCTBO; sIKi HOCATH MyONiYHUI Xapakrtep; cy0’ekTamu
SKMX BHUCTYIIAIOTh OJIHOOCIOHO €IUHMH HEIUIATOCIIPOMOXHUN OOpPKHUK
(ropuanyHa abo ¢izuuHa 0c00a) Ta HEOOMEKEHE KOJIO KPETUTOPIB, SIKi MAtOTh
CHIJIBHUN MPABOBHUH 3B’S30K y BHUIJISI IPOLIOBUX BUMOT 10 OOp)KHHKA, 8 Y
BHIIAJIKAX, TIepeN0adeHUX 3aKOHOM, TaKOX 1HIII TpolecyaiabHi Qirypu; sKi
CTOCYIOTBCSI BCHOTO MaiiHa OO KHMKA Ta CIIPSMOBAaHI Ha CIiTbHE (KOHKYPCHE)
NOTAIICHHS IIMX BHMOT, LIO MalOTh, SK NPaBHJIO, OOMEKEHY MPOCTOPOM
Vkpainu chepy mOii Ta PpEryNIOOTBECS KOMIUIEKCOM —MaTepiallbHUX
i mporecyanbHux HOpM [3, ¢. 71].
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PEAJIIBAIIA TPYJOBUX ITPAB
BHYTPIIIHBO NNEPEMIIIEHUX OCIb
SAK AKTYAJIBHA IMTPOBJIEMATUKA IOPUIUYHOI HAYKH

Aamamri I. M.

KaHouoam 10puouyHUx Hayx,
odoyenm Kapeopu MeHeONCMEHMY, NIONPUEMHUYMEA MA MOP2IGIL
Vorczopodcvro2o mopeogenvho-ekoHOMIUHO020 IHCMUMymy
Hepoicasnozo mopeoeeibHo-eKOHOMIUHO20 YHIGePCUMENY
M. Yorceopoo, Yrpaina

JloTpuMaHHS TpaB JIIOAWMHYU Ta peasli3allis JIIMHOK HAJICKHUX il IpaB €
OJIHIEIO 3 OCHOBHHX IPOOJEMAaTHK JOCIIDKEHHS CyYacHOi IOpPUAMYHOI HayKH.
B ymoBax eckanamii BiffHM OJHI€I0 3 IIEPIIOYCPIOBHX 3aBJAHb JEPXKABH
3aJIMLIAETHCSL 3aXUCT BHYTPIIIHBO MEPEMIIIeHUX o0ci0, sKi 3MylieHi Oyiu
MIOKMHYTH CBOi JOMIBKM 1 IIyKaTH 3axWMCTy 1032 MEXaMH IX MOCTIHHOTO
npokuBaHHs. OJHIEI0 3 HAaKTyalbHIIIKX € TpodlieMa peasti3alii BHy TPIIIHbO
mepeMilieHnMH 0co0aMi CBOIX TPYIOBHX TpaB. Hapasi KimbKicTh ogimiiiHO
3apEECTPOBAHUX  BHYTPIIIHBO MepeMillieHux oci0 B VYkpaiHi jgocsrae
4,9 miH oci6. 3 Hux 3,6 MIH — 1Ie 0COOH, SKi IMepeMiCTHITHCS (J9i TIOBTOPHO
MEPEMICTHIIKCS) ITICTIsI TOYATKY MOBHOMACIITAOHOT BIMHH. 3 HUX — 2,5 MJIH, SIKi
TIEPEMICTHITHCS 1 HE MOXKYTh TTOBEPHYTHUCS JIO CBOIX JTOMIBOK (OCKUIBKH JKHTIIO
abo0 3pyiiHOBaHe, a00 3HAXOAUTHCS y 30HI AKTUBHHMX OOWOBHX i, a0 Ha
TUMYAacOBO OKYIOBaHIH TepuTopii). B yMoBax Ham3BHYAHUX BUKIHKIB, IO
TMOCTAJIM MiJ1 Yac BiHM, 3HAUYHE HABAaHTAXKEHHS HA JEP)KOIO/IKET, BUHUKHEHHS Y
TPOMAJSH IIUIOTO CIICKTPY HOBUX TOTPED, sKi MOTPEOYIOTH CBOEYACHOTO W
epEeKTUBHOTO pearyBaHHA 3 OOKy Jiep)kaBU Ta OpraHiB  MiCIIEBOTO
CaMOBPSITyBaHHS, Y PsIIOM BXKUBAIOTBCS 3aX0.1H [t 3a0e31eyeH s e()eKTHBHOTO
(YHKIIOHYBaHHS ICHYFOYOI CHCTEMH COIUaTbHOI MiATPHMKH HAaceNeHHS. Y
2022 poui moHas 2,3 MJIH BHYTPILIHBO MEPEMIIICHUX 0Ci0 OTpUMaI JOIIOMOTY
Ha MPOXXWBAHHS, Ha BUIUIATY SKOi 3 JepKOrO/keTy Oyio BuIieHo 52,8 mMipa
TpHBEHb, y 2023 porii oHa 1 2.5 MITH BHYTPIIIHBO MEPEMILIEHNX 0Ci0 OTpUMaIH
JIOTIOMOTY Ha TPOXKUBAHHS, HA BHUIUIATy SKOi 3 JepkOromKery OyIio
BUIUIeHO 73,3 Mipy rpH. [1]
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3rigno cr. 1 3akonHy VYkpainum «IIpo 3abe3nedeHHs mpaB i cBoOOx
BHYTPILIHBO TIepeMileHnX 0ci6» [2] BHYTpIIIHBO MepeMilieHo0 0co6ot0 €
rpOMaJsHUH YKpaiHu, iHO3eMenb abo ocoba 0e3 IpoMajsIHCTBa, sKa
nepedyBae Ha TepUTOpii YKpaiHW Ha 3aKOHHHX ITiICTaBaX Ta Ma€ MPaBO Ha
MIOCTIHHE MPOXKMBAaHHS B YKpaiHi, SIKYy 3MYCHJIM 3aJIUIINTH a00 TMOKHHYTH
CBO€ MiCIle TIPO’KUBAHHS Y Pe3yJIbTaTi a00 3 METOI0 YHUKHEHHS HETaTUBHIX
HAaCJIiJIKiB 30pOHHOr0 KOH(UIIKTY, THMYacOBOI OKyIIamii, TOBCIOAHUX MPOSBIB
HACMIIBCTBA, MOPYIIEHb IIpaB JIIOAWHU Ta HAA3BUYaWHUX CHUTyamii
MIPUPOTHOTO YH TEXHOTEHHOTO XapakKTepy.

3rigHo CT.7 BHIIEBKa3aHOTO 3aKOHY YKpaiHH BHYTPIIIHBO IepeMilleHa
oco0a, sika 3BUIbHMIIACS 3 poOOTH (NPUNMHIIIA IHIIMH BHUJ 3afiHATOCTI), 3a
BiJICYTHOCTI IOKYMEHTIB, IO MiATBEPIKYIOTh (DaKT 3BUIbHEHHA (IPUITHHEHHS
IHIIOTO BUJy 3alHATOCTI), MEpioAnM TPYAOBOI MAISUIBHOCTI Ta CTPAaxOBOTO
CTaXy, PEeECTPYEThCA K 0e3p00iTHA Ta OTPUMY€E AOMOMOTY O 0e3po0iTTHO,
couiambHi Ta IHOI TOCIYrHM 3a 3arajJbHOO0OB’S3KOBHM JIEpP>KaBHUM
COWialbHAM CTpaXxyBaHHAM Ha BHIQJOK 0e3poOiTTS BIAMOBIAHO OO
3aKOHOJIaBCTBA.

BHyTpimHBO mepeMimnieHa ocoba, sika He Maja MOXKIHBOCTI IMPUIHHUTH
TpyJ0BUil oroBip (IHIIKN BHA 3alHIATOCTI) BIAMOBIAHO 10 MyHKTY 1 cTaTTi
36, crateir 38, 39 Kogekcy 3akoHIB Tpo mpamio YKpaiHH y 3B’SI3KYy 3
HEMOJJIMBICTIO TIPOJOBKEHHS POOOTH 3a TaKUM TPYJOBUM JIOTOBOPOM
(iHIIOTO BHIY 3aHHATOCTI) 32 MOTIEPEAHIM MiCIIeM MPOXUBAHHS, U1 HA0YTTS
crarycy 0e3p0o0iTHOro Ta OTPUMAaHHS JOMOMOTH 10 OE3POOITTIO 1 COIliaTbHIX
TIOCITYT 32 3aralbHO000B SI3KOBUM JIEPKaBHUM COLIAIEHIM CTPaxyBaHHIM Ha
BHIIAIOK 0€3po0iTTd Mae MpaBO NPHUIMHUTH Takuil TPyAOBUIl OTOBip B
OJTHOCTOPOHHBOMY IOPSIZIKY, TMOJABIIM A0 LEHTPY 3aHHATOCTI 3a Micuem
MIPO’KMBAHHS BHYTPILIHBO NepeMileHoi ocoOu 3asBy Ha iM’si poOOTOIaBIIs
PO TPHUITMHEHHS TPYAOBOTO JOTOBOPY. JlaTol0 NPHUIMHEHHS TPYAOBOTO
JIOTOBOPY € JICHb, HACTYTTHHUI 3a THEM ITOJIaHHS TAKOi 3asBH.

B3sita Ha 00JIiK BHYTPIIIIHBO MEpeMillieHa 0c00a, sika He Ma€e JJOKYMEHTIB,
HEOOXiOHWX [UISI HAQJaHHSA CTaTycy O0e3poOiTHOTO, OTPHUMYE CTaTycC
6e3p0o0iTHOTrO 0€3 BUMOT, 1[0 3aCTOCOBYIOThCS 3a 3BUYaiHOT npouenypu. o
OTPUMAaHHS JOKYMEHTIB Ta BiJOMOCTEH MpPO MEepioTu TPYIOBOI IiSUTEHOCTI,
3apo0iTHY TUIATY ([I0XikX), CTPAXOBHIA CTaX JOMOMOra 1Mo 0e3pOo0iTTIO TaKUM
ocob0aM TPHW3HAYAETBCSI Y MIiHIMAIGHOMY pPO3Mipi, BCTaHOBJICHOMY
3aKOHOJABCTBOM Ha BHHAMOK 0e3politTs. Takum umHOM, 3aKOHOM
BCTaHOBJICHO NIEBHI rapaHTii 3aXUCTy NMpaB BHYTPILNIHBO NepeMillleHux ocil.

Ipotsrom 2022 poky mocmyru ep:kaBHOI CITy>k0H 3aifHATOCTI OTPUMAIIH
nmoHan 1 MiIH ocib, craryc 3apeecTpoBaHOrO 0e3poOiTHOro Maiu
868 Tuc. ykpainmis. B ymoBax 3HauHOTO 0OMEKEHHS TONUTY Ha MPaIliBHUKIB
3a cripusiHHS JleprkaBHOT ciry»x0um 3aiiHsTocTi y 2022 pori HoBe poboue mice
3Hanum 305 trc. ocib. Y 2023 porri nocayru JlepkaBHOi ciy>k01 3alHSTOCTI
orpumaiu Bxe 315 tuc. rpomansH. OOMexXeHb 00 CTPOKIB TepedyBaHHS y
craTtyci 6e3pobiTHOTO HeMae. A TepioJ BUILIATH OTIOMOTH 3 6e3po0iTTs Ha
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yac aii BoeHHOTrO craHy ckiazae 90 aHiB. MakcuMmanbHUI po3Mip BUILIATH
JIOTIOMOTH 3 0€3pOo0ITTS B YMOBaxX BOEHHOTO CTaHY HE MOXE MEPEBHUIyBATH
MiHIMaJIbHOI 3apIuIaTy.

Moo mokpameHHs 3aHATOCTI cepel BHYTPIMIHBO MEPEMIIIeHuX 0ci0,
CTBOpEHHsI poOouux wmicup, To 1 jumHs 2022 poky JlepaBHa ciyxba
3aWHATOCTI HOTyYHIIacs 0 PO3IIOYATOrO YpsaoM mpoekty "ePobora", omHieo
13 HalfaKTUBHILIMX TPOTpaM SKOTO CTajla Mporpama 3 HaJaHHS MIKpOTPaHTIiB
Ha CTBOPEHHS UM pO3BUTOK BlacHOI cmpaBu. Cyma MiIKpOTpaHTIB 3a
nporpamoto — Big 50 10 250 THc. rpH. YIPOJOBXK TPHOX POKIB MiANPHEMELL
MOBEpPTa€ OTPUMaHy CyMy KOIITIB IUIAXOM CIUIaTH MOJATKiB Ta 300piB,
rieperycim 3a IpareBiallTOBaHUX MPALiBHUKIB. 3a MIBPOKY Aii i€l mporpamMu
y 2022-my Oymo oTpuMaHo Maibxke 17 THC. 3asBOK — ImoHaA 3,3 THC. YKpaIHIIiB
OTpHMaJI TPAHTOBI KOUITH, 3aBASKH YOMY B)KE IOYAId CTBOPIOBATH HOBI
poboui micusa. 3 mouatky 2023 poky Bke Hamilmnio Maibke 4 THC. 3asB.
B wminomy, mo HajaHMX TpaHTax nepeadayvaeTbcsi CTBOPEHHS Bxke Oliblie
8 THCsY HOBHUX POOOUYHMX Miclpb. | 1181 KibKicTh mocTiitHo 3pocTae [3].

SIKmo mpoaHamizyBaTH JiSUTBHICTH 3akaprarchka OOJIAaCHOT CIykOH
3aiHsATOCTI 32 mepiom 3 01.01.2024 mo 14.02.2024 p., TO KITBKICTH
6e3po0iTHHX 0ci0, ckiana monax 1900 ocib, a HoBe poboUe Miclie 3HANIILIH
542 ocobu, mpodeciiiHe HaBYaHHSA MPOXOMIH 67, a 8 TpoMaasHaMm OyIo
BU/IaHO Bayuep Ha HaBYAHHS AJIS ITiIBUILECHHS KOHKYPEHTOCIIPOMOXHOCTI Ha
PHUHKY TIpaIli Ta po3MHPEHHS MOXIUBOCTEH I MpalleBIaIITyBaHHsA[4].

VYpsinom YkpaiHu TaKoX HAAE€ThCS MiATPUMKA BHYTPIIIHBO TIEPEMILLIEHHM
ocobam y mparnesnamryBaHHi. Tak, 3rimHo IlocranoBu Kabinety MinicTpiB
VYxpainu Ne 331 «IIpo 3arBepmkenns I[lopsiiky HagaHHS poOOTOAABIIFO
KOMIIEHCAIlli BUTpaT Ha OIUIATy Ipalli 3a NpaneBJAalITYBAaHHS BHYTPILIHBO
NepeMillieHuX 0ci0 BHACHIJOK MpOBe/IeHHS OOHOBHMX JiH Iiji 4ac BOEHHOTO
crany B Ykpaini» [5] Big 20 6epesnst 2022 poKy KOMIICHCALisI BUTPAT HAIAETHCS
poboTOmaBItO, KpiM POOOTONABIIB, SIKi € OFODKETHHMH YCTaHOBaMHU (3a
BUHITKOM HaJlaBayiB COLIAILHUX MOCIYT), (POHIAMH 3aralbHOO00B’SI3KOBOTO
JIEP’KABHOTO COLIAIBHOTO CTPaxyBaHHs, 32 KOXKHY IIPAaIEBIAIITOBAaHy 0cO0Y 3
Yuclia BHYTPIIIHBO IMEpeMIleHHX Oocid Ha yMOBax CTPOKOBOro abo
0€3CTPOKOBOTO TPYIOBOTO JOTOBOPY (KOHTPAKTY), 30KpeMa 3a CyMICHHIITBOM,
IIpU JOTPUMAaHHI TEBHUX YyMOB, BCTAQHOBJIEHHX BKa3aHOW0 IloctaHOBOIO.
3araibHa TPUBAIICTh HA/AHHSI KOMIICHCAIl BUTPAT HE MOJKE INEPEBUIILYyBaTH
TPHOX MICSAIIIB, a I 0ci0 13 IHBAJIIAHICTIO 3 YHCNA BHYTPIIIHBO MEPEMIIICHUX
0ci0 — eCTH MICSIIB 3 AHS MPAlEBIAITYBaHHS 0COOH.

Ha aymxy Xapabyra C. B., € Bumajku BiZMOBH B TIpalleBIallITyBaHHI
yepe3 pU3UKH BTPATH IEPEcesieHIIeM TUMYacOBOTO JKUTJIA, TIOBEPHEHHS Ha
MOCTiffHEe MicClle POKUBAHHA, «HEHAJIWHOCTI» MpamiBHUKA; MIPOIOHYBAaHHS
po0oTH, sika He BiAMOBIiAa€ OCBITI Ta KBamidikalii nepecenenus [6, c. 55].

3a nanmMu Ykpaincbkoi 'enbciHChKOi crinku 3 mpaB moguHu Cepen
TUIOBHX NMpo0JeM, 3 SKUMH CTUKAIOTHCS BHYTPILIHBO MepeMilleHi ocodu y
MOIIyKax poOOTH Ha HOBOMY MICI TNPOXHMBAaHHS: BIACYTHI BakaHCii 3a
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CIICIIaTIbHICTIO Ta PIBHEM OCBITH; Ha HAsSBHI pOO0Yi MiCIIS POIIOHYIOTh JTyKE
HU3BKY 3apo0iTHY IUIaTy; HeOaXaHHS POOOTOMABII HAMaTH Ha POOOTY
BIIO; HenocratHbo mpodeciiHMX HAaBUUOK Ta JIOCBiAy poOOTH st
MpaleBIaAITyBaHHA;, MpoOieMn 3 odopMieHHSIM Ha poboTy depe3 Opak
JOKYMEHTIB, B TOMY YHMCIII — HEPO3ipBaHi TPY/OBi BiTHOCHHH 3 MOINEPEIHIM
po6orozasiem [7].

Otxe, B JaHIi JOMOBiJl NMpOaHAi30BaHO peali3alilo TPYIOBUX IIPaB
BHYTPIIIHBO HEpEeMilIeHNX OCi0, BHOKPEMIICHO MPOOJIEMH, SIKi IPH LEOMY
BUHHMKAIOTb. ABTOPOM PO3KPUTO OCOOJIMBOCTI HAaOYTTsS CTAaTycy ODKEHIs
BKa3aHUMH Cy0’€KTaMH, i OXapakTepHU30BAHO MiJCTaBH Ta 3aCOOM HATAHHS
JIOIIOMOTH Y pealti3anii CBOIX IpaB BHYTPIIIHBO MEPEMIIIEHUMHU 0COOaMH.
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OCHOBHI HATIPSIMU PO3BUTKY TPYJAOBOI'O ITPABA
B YMOBAX BOEHHOI'O CTAHY

3aBoportyenko /1. O.
CMYOeHmKA 10PUOUYHO20 aKyTbmemy
Hayxosuii kepignux: Map4ienko O. B.
OOKMOp OPUOUYHUX HAYK,
npogecop kageopu yueinbHo20, MPYyO08020 Ma 20CHOOAPCHKO20 NPAB8A
Lninposcvroco nayionanvhoeo ynieepcumemy imeni Onecs I'onuapa
M. Auinpo, Ykpaina

OpraHi3arisi Tpy/IOBUX BiJIHOCUH B YMOBax Jii pe)XUMY BOEHHOTO CTaHy
Npe/ACTaBisie cO00I0 OCOOMMBOCTI TPYJOBUX BIJHOCHH IpaLiBHHUKIB YCiX
YCTaHOB, oOpraHizamid i MHIANPUEMCTB B KpaiHi HE3aJeXHO B BUAY
TSUTEHOCTI, JOPMH BIIACHOCTI Ta TaXy3eBOI HAJEKHOCTI, a TAKOXK 0ci0, sKi
MPALIOIOTh 332 TPYAOBHUM JIOTOBOPOM 3 (Di3MYHMMH ocoOaMu y mepiox mii
PEKUMY BOEHHOTO CTaHy, BBEJICHOTO BiIMOBITHO 10 3akoHy Ykpainu «IIpo
MIPaBOBHI PEKUM BOEHHOTO cTaHy»[1, c. 354].

OCKiINBKH JepkaBa HaJga€ yMOBH IS TOTO, 00 B MOBHOMY 0OCs3i
rpoMaisTHA Y KpaiHu 3/1iCHIOBAJIN TIPaBO Ha IPAIIo, TO X TapaHTYIOTHCS PiBHI
MOXITMBOCTI rpoMajisiHaM o0patu npodecii Ta pix cBO€l Tpy10BOT AisUIBHOCTI.
Kpim Toro, nepikaBa peaii3oBye mnporpamu sl NmpogeciiHO-TeXHIYHOTO
HaBYaHHS, a TaKOX JUI MIATOTOBKM 1 TMEpPeriJroToOBKH TpaliBHUKIB
BIZINOBIJTHO JI0 CYCHIJIBHUX TTOTPEO.

Mu MOKEMO CITOCTEpIraTy, 1o B MEPioj BiHH MalOTh MicIie OOMEKEHHS
npaBa Ha BUILHHUK BUOIp CBOET mpalli Ta MpaBo Ha CTpaKu AJsl TOTO, 1100
3aXUCTUTH CBOI BIIACHI IHTEPECH.

Crix BiAMITUTH, IO 3IIICHEHHS CaMe YiTKOTO IMPaBOBOTO PETYIIOBAHHS
3MOKe 3a0€3IeYNTH SKICHE ICHYBaHHS TPYAOBHUX BITHOCHH B YMOBax
BOEHHOTO CTaHy B YKpaiHi, aje BpaxoBYIOUM Iie, CliJi He 3a0yBaTH Ipo
cy4acHi MpoOJieMH 3aKOHOJAaBYOTO DPEryJIIOBaHHS BiJIHOCHH, TMOB'S3aHHX 3
MIparero TPOMa/IsiH, KOTPi B CBOIO YEPTy € AOBOJI MOIMINPEHUMH.

B yMoOBax BOEHHOTO CTaHy TPYZOBE IpaBO IPOJOBXKYE PO3BUBATHCS I
BinOyBaeThCs peopMyBaHHS TPYAOBOTO 3aKOHOIABCTBA, BPAXOBYIOUH JIESKi
HanpsiMd. PO3KPUTTS UX OCHOBHHX HAIPSIMIB PO3BUTKY TPYIIOBOTO MpaBa B
TENepilrHii CKIaIHUI Tepio] JOMOMOoKe OUIBII 1eTaTbHO 3pO3YMITH POJIb i
3HAUEHHsI TPY/AOBOTO MpaBa SIK CaMOCTIHHOT rajy3i mpaBa, sika MOKIMKaHa
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3aXWINATH TpaBa Ta IHTEPECH NPAIIBHUKIB 1 pOOOTONABIIIB B YyMOBax
moBHOMacHITabHo1 arpecii PO npotu Hamoi nepxasu [2, c. 377].

Hosmit eran B pedopMyBaHHI TpPyZOBOTO 3aKOHOJABCTBAa YKpaiHH
pO3IoYaBcs JIMIIE B yMOBaX BOEHHOTO craHy. Cilif 3a3Ha4MTH, IO 3a IIei
BITHOCHO HEBENMKWH Iepio] Yacy IOBOJI IMOMITHO 3pOcia 3aKOHOJaBdYa
aKTUBHICTB y PETYINIOBaHHI TPYIOBHX BiTHOCHH. X04Ya TakKi 3MiHH HOCATH HE
JIMILIE KUTbKICHUH, alle i sikicHui Xapakrtep. Jlesiki HOB1 IpaBOBI MPUIIKCH, SIKi
CTOCYIOTBCSL ~ TPYJOBOI'O  3aKOHOJABCTBA, MAalOTh  BIJHOIICHHS 10
0co0NMMBOCTEW TPYJOBUX BIHOCHH IIiJi 4aC BOEHHOTO CTaHy, a IIe JesKi —
3arajbHUX ITOJIOXKEHb TPYIOBOTO MPaBa Ta 3aKOHOJIABCTBA B LILIOMY.

[lepminm HampsMOM PO3BHUTKY TPYJIOBOTO IIpaBa B yMOBAaX BOEHHOTO
CTaHy CJiJl Ha3BaTH CTAaHOBJICHHS IIEBHHX OOMEXeHb 1 0coOnmBOCTEH
opraHizamii TPyZOBUX BITHOCHH i3 MOJCpXKAaHHAM MIiHIMATBHUX TPYIOBHX
rapaHrii, ToOTO MOBa HmeThcs mpo HopMmu 3akoHy Ykpainm «IIpo
OpraHi3alilo TPYIOBHUX BiTHOCHH B YMOBaX BOEHHOTO CTaHy» Bif 15 OepesHs
2022 poky, SIKi B OCHOBHOMY CTOCYIOTHCS perjlaMeHTAIlil iHIMBiITyallbHIX
TpyA0OBHX BigHOCHH [3].

JpyruMm HampsiMOM pO3BUTKY TPYIOBOTO IIPaBa B YMOBaX BOEHHOTO CTaHy
€ TIOCWJICHHS 3aXUCTY TPYJOBUX MPAB NPALiBHUKIB i TapaHTid 1X 3/1iHCHEHHSI.

HactymHuM HampsiMOM PO3BUTKY TPYJOBOTO MpaBa 1 pedopMyBaHHS
TPY/ZIOBOTO 3aKOHOJABCTBA B YMOBaxX BOEHHOI'O CTaHy € MOCHJICHHS
MIHJIMBOCTI IIPaBOBOTO DETYJIIOBaHHS TPYIOBUX BITHOCHH Ta Oa)kaHHS
npaliBHUKA TpH 3IiHCHEHHI NpaBa Ha Ipalio, L0 MNPOSBISIETHCS NPU
YKJIaJIeHHI HOBOT'O BHIY — TPYIOBOTO IOTOBOPY 3 HE(DIKCOBAaHHM POOOUNM
gacoMm. [leBHOro pO3BHUTKY B CBili wyac HaOymu ¥ muctaHmiitHi Qopmu
B3a€MOJIii MIX TIpaIliBHUKaMU Ta POOOTOHABISIMH, 30KpeMa, MUCTAHIIHHUI
JIOTOBIp Ta TUCTAHIIHHAN IHCTPYKTAXK.

IIle oxHuM HampsSIMOM PpO3BHTKY CY4YacHOTO TpYAOBOTO IIpaBa B
0COOJMBHIA 1Epio]] € PO3LMIMPEHHS JJOTOBIPHUX OCHOB PETYJIIOBAHHS TPYI0BHX
BigHOCHH. HeoOXiHO 3a3HAuWTH, IO NPAKTHYHILIMM € MUTAHHS CIUIATH
€JIMHOTO COILIAJIBHOTO BHECKY Ta peastizallii ColliaibHUX TapaHTiil.

B yMoBax BOEHHOTO CTaHy TpPY/AOBE MNPABO 3aJUINAETHCS T'APAHTOM
3a0e3neueHHs TPYIOBHX MPaB MPaiiBHUKIB 1 poboToaasiiis. Ciiifl 3a3HAYHTH,
1110 3MIHU HOJIITUYHOTO Ta COL[IaJIbHOTO XapaKTepy, L0 MPOXOAATh OCTAHHIMHU
poxkamu B VYkpaiHi, 3yMOBWIM pPO3MIMPEHHS Cdepu TOTOBIpHOTO
peryJroBaHHs, TOMY KJIACHYHI IHCTPYMEHTH IPHBATHOTO IIpaBa, SK JOTOBIp,
NIPOHUKJIM HaBiTh y cdepy myOmiuHOro mpaBa, IO Ja€ 3MOTY OUIBII
e()eKTUBHO BUPIIIyBaTH ITOCTABJICHI 3aBJIaHHS y BiJIHOCHHAX 1 yIpaBJiHHI.
Cnpasni, Te, 1110 B OAWH ICTOPUYHHUN NEPioa HAIEXKUTH 10 chepu myOIiuHo-
IIPaBOBOTO PETYJIIOBAHHS, B IHIINI Yac MOKE OITMHUTHCS Y c(epi MPUBATHOTO
mpaBa W HaBmakW. Tak, AOIIBHO 3MIHCHUTH aHAJi3 TPYAOBOTO IpaBa SK
ramysi mpaBa 3 HO3HWIIN CIiBBITHOIIEHHS MyONiYHO-TIPAaBOBHX i MPHBATHO-
MPaBOBHX 3aCajl y PETyIIIOBaHHI TPYIOBHX BimHOCHH [4, c. 84].
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Cnig 3ayBaXXuTH, IO TPYAOBE IPABO AK Taly3b MpaBa 3 HOTO TPYJOBUM
IHCTUTYTOM «TPYHOBHIl HOTOBip» chopMyBajocs IHIIE TOMi, KOJH UiTKO
OKpPECIHIINCA BiTHOCHHHU MK pOoOOTONABIIMH Ta TpaliBHUKAMH, 10 OyIn
3aCHOBAaHI Ha TPYZOBOMY JOT0BOpi. [[pHHHATTS epmnx HOpMaTHBHHX aKTiB,
SIKI PETYJIIOBAN CYCIITBHI BiTHOCHHY, TIPUBEIIO 10 BUHUKHEHHS KJIACHIHOI
Tpiagu: IpaBOBa 11€0JIOTis, TO3UTHBHE TIPaBO, IPABOBITHOCHHH, i€ TPYIOBE
NPaBO 3 WOr0 IHCTUTYTaMH CTaJl0 OJHHM i3 jpKepel (pOopMyBaHHS YMHHOTO
3aKOHOJIAaBCTBA, a JOKTPWUHA 3HAYHOI Miporo QopMmyBaacs Ha OCHOBI
YCBIZJOMJICHHSI TIPaBO3aCTOCOBHOI IPaKTHKH.

L{inkoM OuYeBHIHO, IO TPYJOBE IPaBO SIK CAMOCTiiHA Taiy3b IpaBa Ta
HOrO LEHTPAIbHUNA IHCTHTYT «TPYAOBHH JOTOBip» YyBiOpaiu B cebe sK
MIPUBATHO-TIPABOBI, TaK i IMyOJIIYHO-TIPaBOBI €JIEMEHTH.

Haii0inpm iHHOBamiWHIIIAM €JIEMEHTOM TPYIOBOTO 3aKOHOJABCTBA €
3alpOBAPKEHHS IHCTUTYTY MPHU3YIIMHEHHS Aii TPYZOBOTO JOTOBOPY, IO HECe
B €00l SIK TIO3UTHBHI, TaK i HETaTUBHI (hakTopH.

BonHouac, ciiz 3a3Ha4NTH, IO TiaJeKTHKA TPYIOBUX IIPABOBIIHOCHH IIif
Jac BOEHHOTO CTaHY 3yMOBJIIO€ BHHUKHEHHSI HOBHX IIPOOJIEMHHX NMUTaHb Ta,
BIANOBITHO, TMOMIYK NUIAXiB iXHHOTO BHpIMCHHA. Tak, OIHAM 3
HaWBaXXJIMBILIMX MHUTaHb € JOKYMEHTYBAaHHS TPYAOBHX IIPaBOBIJHOCHH, sIKa
Mae JyKe BaXJIWBI IPaBOBI HACHIJIKH, 30KpeMa, TPYIOBI KHMXKKH SK
JOKYMEHTH, LIO MiATBEPKYIOTh TPYIOBUH CTaX.

He Bukinkae CyMHIBIB, 110 B paMKax Tajy3i i HayKd TPYJOBOTO IpaBa
BiZIOYBalOThCsl CEpiio3HI 3MiHM, IIyTh CKJIaJHI, HEOJHO3HAYHI MPOIECH, IO
TIOB'A13aH1 HE 31 3BY’KEHHSM IpeiMeTa MPaBOBOTO PETYJIOBAHHSI, a pajle 3
HOTO PO3MIMPEHHSM, OLTBII TOTO, 3 HOTO MOTU(IKAIIi€I0, 3 BIACTHBUMHU HOMY
(dyHAaMEHTaTbHAUMH NPUHIUIIAMH, 10 CKJIIAJINCh ICTOPUYHO Ta IOKa3aiy
CBOIO 3HAYYMIICTh 1 00'€KTUBHICTH HA TMIPAKTHIIL.

BasxiBo akIeHTyBaTH yBary Ha Te, IO TPYAOBE 3aKOHOAABCTBO TPUBAIMH
yac nepeOyBajio B IpoLeci MOCTIHHOTO PO3BUTKY Ta BAOCKOHAJICHHS B YHICOH
€KOHOMIKO-COIIJIbHAX MOTPEO YKPATHCHKOTO CYCIUIBCTBA. YTPOBAIKCHHS
NEBHUX TPYAOBUX HOPM (BOCBMHIOJIMHHHI pPOOOYMH JIeHb, YBEIICHHS
00O0B'SI3KOBOI0 MEIUYHOT'O OTJISAY TOIIO) CTaj0 OCHOBHUM 0a3KMCOM CydYacHOTO
TPYIOBOTO 3aKOHOABCTBA YKpainu [5, c. 144].

TakuM YMHOM, OCHOBHHMM 3aBJIaHHSIM Cy4YacHOTO TPYAOBOIO IpaBa B
YMOBax BOE€HHOTO CTaHy, K 1 B MHPHHU Mepio, € po3podka eheKTHBHOTO
rajJy3eBOro MexaHi3My 3a0e3leueHHs] TPYAOBHX IpaB, CBOOOX Ta iHTEpeciB
NPAIiBHUKIB 1 poOoTOMaBLiB. MaeTbCs Ha yBasi HaleXHE 3aKpilIeHHS
Nepesliky OCHOBHMX TpYJIOBHX IIpaB NpaliBHUKIB 1 poOOTOJaBLIB Ha
3aKOHOJIaBUOMY pIBHI BIJIIOBIIHO 10 MDKHAapOJHMX 1 €BPONEHCHKUX
CTaH/APTIB, TakK 1 rapaHTii iX peasnizamii.
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ITPABOBI 3ACAJIM JIEP’KABHOI ITOJITHKH YKPATHA
Y C®EPI BIITHOBJIEHHS 3EMEJIb TA TPYHTIB,
11O MOCTPAKIAJIA BHACJIIOK 36POMHOI ATPECIi
POCIACBHKOI ®EJEPAILIT

I'py3encobkuii B. B.

acnipanm kagheopu KpUMIHALHO20 MA AOMIHICIPAMUEHO20 NPABA
Axaoemii aosoxamypu Yrpainu
M. Kuis, Yxpaina

Bracnigok moBHOMacmTabHOTO BTOprHeHHS Pocificekoi ®Deneparii Ha
TpeTHHI TepuTopii YKpaiHHU iCHY€ BENUKWIl PHU3HK CUCTEMHOTO MOPYIIEHHS
MMOBEPXHEBOTO Iapy IPyHTIB abo K iX 3a0pymHeHHs (MiHaMw,
HadrormpoayKkTamu, HeposipBanumu Ooenpumnacamu). lle 3 2014 poky Hamra
JiepkaBa OTpUMajla HOBHHM BUKIMK — JErpajalilo 3eMelb Ta IPYHTIB
BHACJIIOK BOEHHUX il.

3p0o3yMiJIo, 10 BHACIIIOK 3a3HaYE€HOT0 SIKICTh IPYHTY BTPA4a€ThCsI, HOTo
CTPYKTypa MOPYIIY€ETHCS, a 3JaTHICTh IO CAMOBITHOBIICHHS MiHIMi3Y€ThCA.
Jlnst BITHOBJIGHHS TPYHTY HEOOXIIHO Jy)e OaraTo 4acy, BiH OOJIIKOBYETHCS
CTONITTAMH Ta TUCSYOMTTAMH. OTXXE, TPYHT € Ba)KKOBIJHOBIIIOBAaHUM
MIPUPOJTHUM PECYPCOM, L0 O3Ha4a€e (aKTUUHE BUKIIIOYEHHS 3 IHTEHCHBHOTO
TOCII0/IapCHKOTO BUKOPUCTaHHS MACHBIB 31 3pyHHOBaHUM I'PyHTOBUM IIAPOM
y JOCTynHid dacoBii mnepcrekTuBi. OTxe, NpUHANMHI Ha JeKUIbKa
HaWONKYMX ~ JAECATWIITH 3HA4YHA YacTHHA yKpPAiHCBKUX 3€MeNb 3
MOUIKO/KEHUM a00 3HMIIEHUM T'PYHTOBHMM IIOKPHUBOM, a TaKOX 3aMiHOBaHI
TepuTopii OyayTh BHKIIOYEHI i3 TOCIOAapchbKoro BuKopucTaHHS. OTxe, B
YMOBaxX ChOTOJIEHHS TpoOJieMa BiHOBJICHHsI 3€Melbh Ta TPYHTIB HaOyma
Ha/[3BUYaiHOT aKTyaIbHOCTI.

[IpobnemaTtka BiTHOBJIEHHS TPHUPOJHUX pECypciB  YKpaiHu, Mo
MOCTpaKAANM BHACHIOK 30poiHOi arpecii Pocilicekoi ®Penepauii, €
npeameroM nociimkenus B. I. AuapeiineBa, M. . Bamumun, A. I1. T'eTs-
Mmana, H. P. Kobeupkoi, I1. ®., O. M. Kosrys, I1. ®. Kynuanga, H. P. Ma-
mmmesoi, B. B. Hocika ta iHmux.
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BinHOBICHHS 3eMelb Ta IPYHTIB, IO MOCTPAXKIAIN BHACIHIJIOK 30pOHOT
arpecii Pociticekoi @enepariii, € BaXINBAM HampsIMOM JepXKaBHOI
€KOJIOTYHOT HOMITHKH.

OmHpM i3 3aBHAaHP JIEPXKABHOI EKOJIOTIYHOI MOJITHKH BHU3HAYCHO
3a0e3NeueHHs] CTajJoro BHKOPHCTaHHS Ta OXOPOHHM 3€Mellb, MOKpaleHHS
CTaHy ypaK€HNX €KOCHCTEM Ta CHPHSHHS JTOCATHEHHIO HEWTPAIBHOTO PiBHS
Jerpajanii 3emenb,  MiABHUIIEHHS  piBHA  OOI3HAHOCTI  HACEJICHHS,
3eMJICBJIACHUKIB 1 3eMJICKOPHCTYBAUiB 010 TIpo0IIeM aerpanaii 3emens [1].

[TpaBoBi 3acaau BiJHOBJICHHS 3€MeJIb Ta IPYHTIB IUISIXOM BHU3HAYECHO
3eMeTpHAM KOZIEKCOM YKpainu, 3akoHamMu YKpainu «IIpo 0XOpoHy 3eMeTby,
3akonoMm Ykpainu «IIpo 3emmeycTpiit» Ta iHIIUMH.

BimHOBNICHHS 3eMeNb Ta TPYHTIB, IO ITOCTPaXKJAJI BHACTIOK 30pOoHHOT
arpecii Pociiicekoi ®enepaiiii HeMOXKIIMBEe 0€3 BiIIIKOTYBaHHS JEPIKaBOIO-
arpecopoM IIKOAH Ta 30UTKiB, 3aMMOTITHIX YKpPaiHCEKOMY MOBKiLTH0. KabineT
MinicTpiB Ykpainu nocraHoBoto Bin 20 Gepesnst 2022 p. Ne 326 3aTBepaus
[Nopsimox BW3HAYCHHA INIKOAW Ta 30WTKIB, 3aBHAaHWX YKpaiHi BHACIIIOK
30poitHoi arpecii Pociticbkoi ®enepartii [2]. Llum I[lopsakom B sIKOCTI
OKpEMOTO0 00’€KTy 3aBJaHHS IIKOIM BHIICHA KO 3€MEIbHUM pecypcam,
sIKa BKJIIOYAE [IKOJY BiJl TIOIIKO/PKEHHS 1 3HUILEHHS POJIOUOTO Iapy IPYHTY
Ta IIKOXY, 3yMOBIICHY 3a0pyIHEHHSIM 1 3aCMIYE€HHSAM 3€MEIBbHUX PECYpCiB.
3romom OyJi0 3aTBEPIXKCHO JBI METOMUKH: METOMUKY BU3HAUCHHS IIKOJIH,
3aBIaHOI 3eMJi, TpPyHTaM BHACNIIJOK HaI3BHYAalHUX CHUTyamiid Ta/abo
30poiiHOi arpecii Ta OoifoBMX niii mixg dYac Aii BOEHHOTrO cTaHy (Haka3
MinpoBkimns Nel67 Bin 4 keitHs 2022 poky) [3] Ta MeTtoanky BU3HAUYCHHS
IIKOJM Ta 30WTKIB, 3aBIaHUX 3eMelbHOMY (GOHAY YKpaiHu BHACIIIOK
30poitHoi arpecii Pociticekoi ®enepartii (Haka3 Minarpomoituku Ne 295 Bin
18 tpaBHs 2022 poky [4].

OpmHUM 13 HaWOUTBII eQeKTHBHHX 3aco0iB OXOPOHH Ta BiIHOBIICHHS
3eMeJb, 0 MOCTPaX I BHACHIIOK 30poiiHOi arpecii Pociticekoi ®emeparii,
€ TXHS KOHCepBallii — IPUIHMHEHHS TOCHOJAPCHKOTO BUKOPHCTAHHS Ha
BU3HAYCHHH TEpMiH Ta 3aly)XKeHHS a0o 3aliceHHS JerpajoBaHUX 1
MaJIONIPOJlyKTUBHHUX ~ 3€MeNlb, TOCIOJAPChbKE BHUKOPHCTAHHS SIKUX €
eKOJIOTIYHO Ta EKOHOMIYHO Hee()eKTMBHMUM, a TaKoX TEXHOTEHHO
3a0pyJJHEHHX 3EMENbHUX JUISHOK, Ha SKHX HEMOXIHMBO OJIEPXKYyBaTh
€KOJIOTIYHO YHCTY IPOAYKII0, a TepeOyBaHHS JIOIEH Ha IMX 3eMENIbHUX
TISTHKaX € HeOe3meuyHuM I iX 310poB’s [5].

VY 2023 pori AONOBHEHO MeEpeIliK 3eMellb, MO MiJIraloTh KOHCepBallii
(ct. 51 3akony Ykpainu «IIpo OXOpOHY 3eMelb»), 3eMEIbHUMH IiJITHKH,
3a0pyAHEHUMHU XIMIYHUMH PEYOBUHAMHU BHACIHIJOK HAJ3BUYaWHUX CHUTYAIlill
Ta/abo 30poitHOi1 arpecii Ta 60HOBHX Aiil mix 9ac Mii BOEHHOTO CTaHy, Ta
3eMENBHAMH AUISIHKaMH, Ha SIKHX pPO3TAlIOBaHi BIMCHKOBI I1HXEHEPHO-
TeXHI4HI Ta/abo dhoprudikamiitai ciopyau [5].

CyTTeBuX 3MiH motpedye cHcTeMa MOHITOPHHIY JIOBKUUIS 3arajoM Ta
CHCTE€Ma MOHITOPHHTY 3eMeJlb 1 IPYHTIB (SIK CKJIaI0Ba CHCTEMH MOHITOPHHTY
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JOBKULIS) 30Kpema. PedopmyBaHHS nepikaBHOI CHCTEMH MOHITOPHHIY
JOBKULTA miependadeHo 3akoHoM Ykpainu «IIpo BHeCEHHS 3MiH O JESIKHIX
3aKOHOJIABUMX aKTIB YKpaiHM IOJO JEpiKaBHOI CHCTEMH MOHITOPHHIY
JIOBKULIA, iH(OpMAarmii mpo cTaH MOBKIIA (eKoyoriuHoi iH(opmamii) Ta
iHpopMariiHoro 3a0e3rnedeHHs ynpasiiHHA y cdepi moBkiu Bixg 20
Gepesns 2023 poky Ne 2973-1X [6].

[lepcriekTHBa 3aKOHOJABUOTO PETYJIIOBAHHS BHMAara€ KOMILUIEKCHOTO
MAXOMy O BiAHOBICHHS 3eMeNb, MO BKIIOYae He e QisudHe
BiTHOBJICHHSI IOIIKOJUKCHUX TEPHUTOPil, a ¥ BIHOBJICHHS 3JaTHOCTI
eKOCHCTeM HaJaBaTH HEOOXimHI mociyrd. BaxmmBicTh HIBOTO MigXOIy
MIKPECITIOEThCSL  PO3BUTKOM TakMX iHimiatuB, sk mporpama OOH 3
HaBkoymimHBOTO  cepenoBuma (UNEP), 1 HapocTarouor  KiTBKICTIO
JIOCITIIKEHB, IPUCBSIUEHUX EKOHOMII[I €KOCUCTEM Ta O10pi3HOMaHITTSI.

BpaxoByrooun BeIcHHS NOBHOMACIITa0HHX OOWOBHX Hili Ha TepUTOPii
VYkpainu, peaiizaiis iCHyIOUMX Ta CTBOPEHHS HOBHUX MEXaHI3MIB 3aXUCTy
3eMellb Ta IPYHTIB, 30epe)keHHS IXHIX KOPHUCHHUX BIACTHBOCTEH, 3B€ACHHS 10
MiHIMaJBHOTO PiBHSI HEraTUBHUX (pakTOPIB, 0 MAIOTh MICIIE 1 YUHATH BIUIUB
Ha HHUX, Ma€ CTaTH OJHHM i3 IIPIOPUTETHUX 3aBJaHb BOJAHOYAC 1 Jep)KaBH, 1
IPOMaJITHCBKOTO CYyCIUIBCTBA. BiJHOBJEGHHS 3eMelb Ta TpPYHTIB, MLIO
MTOCTPaXKIAJIM BHACTIOK 30poiiHOi arpecii Pociiicekoi @enepartii, Mae ctatu
MIPIOPUTETOM JeP’KaBHOI €KOJIOTTYHOT MOJITUKN Y KpaiHH.

3akoH Ykpainu «IIpo oxopony 3emenb» Bim 19 gepBHs 2003 poxy He
BIJINIOBiJla€ MOTpeOaM ChOTOCHHS, OCKIIBKH HE TPYHTYETHCS Ha KOHIICTIIT
€KOCHCTEeMHHUX IOCIYr Ta HE BUpIIIye 3aBAaHHA BIJHOBJICHHSA 3eMelb 1
IpYHTIB YKpaiHu, MOLIKO/DKEHUX BHACHIJIOK 30poitHoi arpecii Pociiicbkol
@eneparnii. Tomy HaralrsHOK HEOOXITHICTIO CHOTOMHI € po3poOka Ta
npuitHaTTs 3akoHy Ykpainu «IIpo OXOpoHy Ta BiJHOBJICHHSI 3eMeNb 1

TPYHTIB».

Jlitepartypa:

1. IIpo OcHoBHI 3acamu (CTpareriro) Jep>KaBHOI €KOJOTIYHOI ITOJIITHKH
VYkpainu Ha nepioz 1o 2030 poky. 3akon Ykpainu Big 28 mororo 2019 poky
Ne  2697-VIII/ URL: https://zakon.rada.gov.ua/laws/show/2697-19#Text
(mara 3Bepuenus: 19.02.2024).

2. [Nopsimok BU3HAYCHHS MIKOIM Ta 30UTKIB, 3aBIaHUX Y KpaiHi BHACHIIOK
30poitHoi arpecii Pociiicekoi @enepanii. [locranosa Kabinery MiHicTpiB
Vkpainu Bin 20 Oepesns 2022 p. Ne 326. URL: https://zakon.rada.gov.ua/
laws/show/326-2022-%D0%BF#Text (nata 3Beprenns: 19.02.2024).

3. Meronuka BU3HAYEHHsI IIKOJM, 3aB/JAHOI 3eMJli, IpyHTaM BHACIiJOK
HaJ3BUYAHUX CUTYyallild Ta/abo 30poiHoi arpecii Ta 60HOBUX il Tix gac mii
BOEHHOTO CTaHy. 3aTBEp/PKEHO Haka3oM MiHicTepcTBa 3aXHUCTy JOBKULIS Ta
NpUPOIHHUX pecypciB Ykpaiuum Bixg 4 kit 2022 poky Ne 167. URL:
https://zakon.rada.gov.ua/laws/show/z0406-22#Text ~ (gata  3BEpHEHHS:
19.02.2024).
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Vipainu 18 Tpasust 2022 poky Ne 295. URL: https://zakon.rada.gov.ua/
laws/show/z0586-22#Text (nata 3Bepuenns: 19.02.2024).

5. TIpo oxopony 3eMenb. 3akon Ykpainu Big 19.06.2003 poky Ne 962-1V/
URL: https://zakon.rada.gov.ua/laws/show/962-15#Text (nata 3BepHEHHS:
19.02.2024).

6. [Ipo BHeceHHs1 3MiH JI0 JESIKHX 3aKOHOJAaBYMX aKTIB YKpaiHM LI0/0
JepKaBHOI CHCTEMH MOHITOPHHTY AOBKULIA, iH(pOpMaii mpo cTaH TOBKiJIIA
(exosoriuHoi iH(popMalii) Ta iHpopManiiHOTO 3a0e3neuyeHHs YIPaBIiHH y
ctepi moekima. 3akoH Ykpainm Bim 20 Oepesns 2023 poxy Ne 2973-1X
https://zakon.rada.gov.ua/laws/show/2973-20#Text ~ (maTta  3BepHEHHS:
19.02.2024).

DOl https://doi.org/10.36059/978-966-397-374-6-14

KJIIMATAYHA MIPOBJIEMA TA TEHJAEHIIIT 3AXUCTY
EKOJIOTTYHUX ITPAB TPOMAJISIH Y €BPONIEHCBKOMY CY I
3 ITPAB JIIOJJUHHA

Kostyn O. M.

KaHouoamxa 10puouyHUX Hayx, OOyeHmKa,
doyenmia Kaghedpu KPUMIHATbHO2O MA AOMIHICIPAMUBHO20 NPABA
Axademii adsokamypu Yxpainu
m. Kuis, Yxpaina

JlrogctBO croromHi TepeOyBae Ha MeXi EKOJIOTIYHOI KatacTpodu.
30Kkpema, cepiio3He 3aHENOKOEHHS! BUKJIMKAIOTh 3MIHM KIiMary, mpobiema
mepepoOKM  Ta  yTWii3amii  BiAXOMIB, 3HHUIICHHA  OIOpPI3HOMAHITTS,
3a0py/HEHHSI aTMOC(EPHOTO MOBITPsL, BOJI, IPYHTIB, MacoBa BUpyOKa JIiciB Ta
IHII eKoJIoTiYHI mpoOsieMu. 3MiHA KIIIMaTy € CEepHO3HOI0 3arpo30r0 Ui
moxactBa. ['enepansanii cekperap OOH AmToHiy ['yTeppemn y Buctymi Ha
BcecBitHboMy exoHoMiuHOMY ¢(opymi B JlaBoci (IlIBeiinapis) 18 ciuns
2023 p. nHarosiocuB: «Mu Habmu3uiaucs 10 3pocTaHHs Ha piBai 2,8°C.
Hacninku, sik Mu BCi 3HaemMo, OynyTh pyHHIBHUMH. Jlesiki perioHu Hamoi
IUIAHETH CTaHyTh HENPUAATHUMHU Juis KUTTsA. [l Oarathbox Lie craHe
CMEpTHUM BUpOKOoM» [1].

3HauHW{ HEraTHMBHHWH BIUIMB HA KJIIMAaT IJIAHETH YUHUTH POCIHCHKO-
yKpaiHchbKa BiifHa. [Toku kpaiHu i KOMIaHii ychOro CBITY IIYKalOTh PillICHHS
JUIS CKOPOYEHHS BUKHU/IIB MAPHUKOBHX Ta3iB, BiifHA MPOJOBKY€E T€HEPYBATH
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Mibiionu ToHH BUKUAiB CO2 momicsist. Ha kniMatuaniil kondepennii OOH
y Hyb6ai Jleanapn ne Knepk (HigepaaHOCHKHHA €KCIEPT 3 NMHATaHb BUKHUIIB,
OB’ SI3aHUX 3 BIHOI0) aHOHCYBAaB TPETIH 3BT 11010 BILIMBY POCIHCHKOT BiltHN
Ha KIimMat. Bin 3ayBaxkus, mo P® nmpomoBxye HUIUTHA YKpaiHCEKE JOBKIJUIS.
Jlicu Ta mpUpOIHI €KOCHUCTEMH THOTEpHaloTh Bij HMOXexk i OoloBuX AiH, a
Yepes Ie BUKUIN MapHUKOBHUX Ta3iB 30UTBIIYIOThCA. « TOMY CBIT Mae 3po0uTH
yce, abu Pocis moHeca BiIMOBINANBHICTH 3a I[i BUKUIX Ta BIANIKOIyBaja iX
VYxpaiHi», — 3a3Ha4MB BiH [2].

[IpoTte, HaWOLTBIIMI BIUIMB HA KIiMaT, CIPUYMHCHUN BIHHOI, — I
MaiOyTHI BUKHIN MAPHUKOBHUX Ta3iB, OB s3aHi i3 BiAOYAOBOO 3pyHHOBAHOT
Ta TOLIKOPKEHOI IH(QPACTPYKTYpHU: JKUTIOBUX OYyIMHKIB, HaBYaIbHUX Ta
MEIWYHHUX 3aKIaJiB, aBTOMOOUTFHUX MOCTIB Ta JOPIr, €NeKTPOCTAHINH Ta
TpaHcopMaToOpHUX MiACTaHIIH ToIO [3].

Hogoto cropinkoro y 3axucti ekonorivanx npas y €CILI e po3rian tak
3BaHMX «KJIIMaTUYHUX CIpaB». Tak 3BaHI «KIIMaTH4HI CIIPaBW» € HOBOIO
KaTeropiero ekonoriuumx cnpas y npaktumi € CILL. Maetscs npo Tpu cnipasu:
1) Association of Senior Women for Climate Protection and Others v.
Switzerland, Ne 53600/20; 2) Caréme v. France, Ne7189/21; 3) Duarte
Agostinho and Others v. Portugal and 32 Other States, Ne 39371/20.

Po3rmsan nepuroi kinimatuanoi crpasu (Association of Senior Women for
Climate Protection and Others v. Switzerland, Ne 53600/20) posmouaBcs
29 6epesnst 2023 poxy. BoHa cTOCY€ThCS BILTHBY Ha 3I0POB’ ST KCTPEMATIBHOT
CIICKH, 3yMOBJICHOIO 3MiHOKO KiiMaty. [To3oB 1o €CILJI moxana mropuxchka
rpoMajceka acomiariss Klima Seniorinnen, mo o006’eaHye mNEHCIOHEPOK,
CepeJiHIH BiK SIKUX CTAHOBUTD 73 POKH. Y CBOEMY I1030Bi BOHH 3asIBIISIIOTH ITPO
«3ryOHMI BIUIMB 3MIHM KJIIMaTy Ha JKUTTSA 1 3I0pPOB’Sl JIFOJUHK» Ta
CTBEPIIKYIOTh, 1[0 HETATHBHI HACHIJAKH KIIMATHYHUX 3MiH Oe3mocepeqHpo
3YMOBIIIOIOTh TOPYIICHHS I[iJI0i HU3KKM OCHOBOIIOJIOXKHUX IpaB 1 CBOOOZ,
3akpirureHux y KonseHii [4].

Hpyra cnpaBa — 3a mo3zoBoMm JI. Kapema, uneHa €Bponeicbkoro
MapJIaMeHTy BiJ (paHIy3bKoi mapTii «3eleHnX», KU OCKap)Kye BiAMOBY
@panuii BxkHUBaTH OifbLI PAJUKAIBHUX 3aXOJIB 100 HPOTHIII Mpolecam
3mian kiimary (Caréme v. France, Ne 7189/21) [4] [Ile ma mocami mepa
Kapeme no3uBascs 10 (bpaHuy31)1<0ro CyJy Bifl iMeHi cBoro MicTa Ta Bij cebe,
3asBJIAIOYH, 1[0 3MiHa KJIIMATy MiJBHUILY€E PU3HUK 3aTOIUICHHS HOTO 6y,I[I/IHKy
Buuit agminictpaTuBHuii cy OpaHiiil yXBaluB pillieHHS! Ha KOPUCTh MicTa
NPOTH LEHTpaJbHOro ypsiny y 2021 pomi, aje BIAXWIMB IHAWBIAyaJIbHY
ckapry Kapewme, sxy Bin 3rogom nepenas no €CITJIL

Tpers cnpasa Oyna iHiniioBaHa IpyIO0 MOJOAMX MOPTyrajibliB. Bona
IOKH 0€3 aTH CiyXaHHA. 3asBHUKH 3BUHYBAadyIOTh OJJHOYAcHO 33 mepkaBu
(cepen HMX — pocis Ta YKpaiHa), O€3[isUIBbHICTh SKHX, HA IXHIO IYyMKY,
cprYMHWIA XBUIi crieku B [lopryranii, mo HIOWTO BIUIMBA€ HA iXHI IpaBa
monuHKd. Tomy 1i AepaBu MOTPiOHO 3000B’sI3aTH BXXUTH Olble 3aX0/iB
JUTS pO3B’si3aHHS mpobaemu 3Mian kimiMaty (Duarte Agostinho and Others v.
Portugal and 32 Other States, Ne 39371/20) [4].
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Sk 6aunmo, Buepue B icropii €CIII po3risaaTume NuTaHHS MPO TE, YU
MOJX€ HEBHKOHAHHS IIPOTPaMHHUX JOKYMEHTIB 3 KIIMATHYHOI MOJITHKH
MOPYIIyBaTH NpaBa JIOMHY, 3aKkpimieHi B KonBeHIii.

OTxe, po3rian kriMaTuaHuX cipaB y €CILI € HOBOIO CTOPiHKOIO icTOpii
3axucTy exonoriynux npas. Skmo €CIIJI Bu3Hae, Mo Taki MO30BM MOXXKHA
BUHOCHTH Ha PO3IIIA CyJOBOTO OpraHy, TO BiH Oyzxe 3MyIIEHHH IaTu
BIJINOBI/Ib HA IIUTAHHS, YH MTOPYIIY€E KIIMaTH4HA MOJIITHKA JAepKaB MIPaBo Ha
xutTs (cT. 2 KoHBeHIii) i mpaBo Ha moBary 0 MPHUBAaTHOTO i CiMEHHOTO
xuTT4 (cT. 8 KonBeHnuii). [To3uTuBHI pilleHHs y KIIMAaTHYHHUX CIIpaBax ile
OiTbIIIe aKTyai3yIOTh Ta MPUCKOPATH IPOIIEC BU3HAHHS IpaBa Ha Oe3IeyHe,
YHUCTE, 3J0pOBE Ta CTiHKe MOBKULIA Yy SKOCTI CaMOCTIHHOro mpasa,
3akpitureHoro JlomatkoBuM mpoTokoioM a0 KoHBeHmii, OCKiIBKH CT. 8
KonBeHuii (s HaWOuIbLI YHIBepcajbHa Ta 3aCTOCOBYBaHa 1O 3aXUCTYy
eKOJIOTIYHUX TIpaB CTaTTs, HE 3aBXOM € HACTIIbKM THYYKOO, IIOO
CTOBIICOTKOBO BIIOPATHUCS 3 IIUM 3aBJIaHHSIM).
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HAIIPAM 7. AIMIHICTPATUBHE ITPABO I TPOLIEC;
®ITHAHCOBE ITPABO; IH®OPMAIIIIHE ITPABO
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TH®OPMAIIMHA BE3IEKA SIK IPEJIMET
HAYKOBHUX JOCJIII)KEHb B YMOBAX BOEHHOI'O CTAHY

Becnagos 1. O.
@OIl, disnvricms y cpepi npasa
M. Kuis, Yxpaina

Iadopmaniiina Oe3neka € MOHATTAM, ke MIiCTUTh OCHOBHHU 3akoH
VYkpainu, ane mpu mpoMy IepeOyBae y CTaHI CTaHOBICHHS Ta PO3BHTKY
HaIllOHAFHUX IOpUANYHUX HayK. Tak, BiamosigHo 1o cratti 17 KoneruTymii
VYkpainu [1] «3aXuCT CyBepeHiTeTy i TepUTOpiaNbHOI HiTiCHOCTI YKpaiHu,
3abe3rneueHHss 11  ekoHOMiuHOi Ta  iHdopmaniiiHOT  Oe3mexku €
HaWBaXIMBIIMMHU (QYHKUISIMUA JiepkaBu». ToOTO cepex HaMBaITHBILIINX
(byHKIIH AepkaBu 3a3HaYeHO 3a0e3neueHHs iH(GopMaliiiHoT Oe3mneku.

TpuBanuii yac TepMiH «iHpopmariiiHa Ge3rneka» OyJl0 YHOPMOBAHO SIK
CKJIaJIOBHIi €JIeMEHT HallloHaJIbHOT Oe3nexu: 3rigHo cTarTi 1 3akoHy Ykpainu
«IIpo ocHOBH HarioHaNBEHOI Oe3nekn YKpaiHuw» (Hapas3i BTpaTHB YHHHICTB)
[2] indopmariitHa Oe3meka mopsa 3 KidepOesmekor Ta Kibep3axucToM
HABOAWIACH K CKJIAZOBA HAIlIOHAIBHOI O€3leKH — TOOTO 3aXMIIEHOCTI
KHUTTEBO BAXJIMBUX IHTEPECIB JIOJWMHM 1 TPOMAISHUHA, CYCHUIBLCTBA Ta
nepkxaBu B Iiomy. [luTaHHA HamioHampHOI Oe3mekm YKpaiHW Hapasi
perymoeTbest 3akoHoM Ykpainu «[Ipo HamioHanbHy Oe3mneky Ykpainm» [3].
IIpote 1meii  HOPMATHBHO-NIPABOBUH  aKT HE  MICTUTh  YITKOTO
TEPMIHOJIOTIYHOTO BU3HAYCHHS «iH(pOpMaIliiiHa Oe3reKay.

B ymoBax BiiicekoBoi arpecii Pociiicbkoi ®enepanii, dyepe3 sKy
[IpesunenTom YKpaiHu BBeIE€HO B YKpaiHi BOEHHHMH CTaH BiJNOBITHO IO
Vxazy IIpesnnenra Ykpaiau «IIpo BBejeHHS BOEHHOTO CTaHy B YKpaii» [4],
0coONMMBOi  aKTyanbHOCTI  HaOyBalOTh  IUTAaHHA  TEPMIiHOJIOTIYHOTO
BHU3HAYECHHS! Ta IIPAaBOBOTO peTyJroBaHHsS iH(popMaliiiHoi Oesmeku, ampke
NIPUKJIAN 3arpo3 iH(popMaliiiHili Oe3NeKH € OUYeBHIHUMH OCOOJIMBO B TOM
yac, Ko iHpopMmanis HaOyBae Gopmu mpoxaykry. [IpaBoBe peryntoBaHHS
BiTHOCHUH IIOJ0 CTBOPCHHS Ta 30WpaHHsA, OJCcpXkaHHA 1 30epiraHHs,
BUKOPHCTAHHS, MOLIMPEHHS, OXOPOHH 1 3aXHCTy iH(pOpMaIii 31iHCHIOETbCS
yepe3 3akoH VYkpainu «[Ipo indopmarito» [5], i came nuM 3aKoHOM
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YHOPMOBAHO TIOHATTS «3aXUCT iHdopmarii». AJle, Ha HAIl TOTJISI, 3aXUCT
iHpopmanii 1 iHpopmamiliHa Oe3rmeka He € TOTOKHUMHU KaTErOpisiIMH, TOMY
iHpopmaniiina Oe3nexka HaOyBae OCOONHMBOI AaKTyadpHOCTI SIK TIpEAMET
HAYKOBHX JOCIIKEHb B YMOBAX BOEHHOTO CTaHY.

[utanns indopmaniitHoi O6e3mekn Ta JOTUYHI MO0 HHUX JOCIHIIKYBAaJUCH
TakuMu HaykKoBIiMH, sK: O. Jlosramp ta T. Tkauyk [6], €. 3axapoB i
P. Tomonescekuit [7], B. Iumumuyk [8], O. Sfpema [9], mpore manwmii
HamnpsIMOK ~ HayKOBUX JOCHIDKEHb 1 Joci moTpedye HarpaioBaHs,
BIIMIOBITHUX HAYKOBHX PO3PO0OOK 1, SK HACTIOK, YIOCKOHAJICHHSI
3aKOHOJIaBUO] perjiaMeHTarlii.

Baproto yBarm € Crpateris iHpopMmauiiiHOT Oe3meku, 3aTBepIKeHa
VYxazom Ilpesunenra Ykpainu Big 28.12.2021 p. Ne 685/2021 [10], B skiid
BXKMBAETBCA TepMiH «iH(opMmariitHa Oe3meka Yxkpaiam». Lleit Tepmin
BU3HAYAa€ThCA SIK CKJIAJ0Ba HaliOHANBHOI Oe3nmeku YkpaiHM dyepe3
CIIOBOCTIONIYYEHHSI «CTaH 3aXMINEHOCT», 3a SKOTO HAJICKHHAM YHHOM
3a0e3MeuyroThCsl KOHCTHTYIIMHI TpaBa i CBOOOAM IIIOJVMHHA Ha 30MpaHHSA,
30epiranHs, BUKOPUCTAaHHS Ta momupeHHS iHpopmarmii. Ilix 00’exTamu
3aXUIIECHOCTI MepeOyBaloTh NIEepXKaBHHUH CYBEPEHITET, TepHUTOpianbHa
LITICHICTh, TEMOKPATUYHUN KOHCTUTYIIHUIA JIa]] Ta 1HII )KUTTEBO BAXKIIHBI
iHTepecH JIOAMHHU. TakoK CTaH 3axUINeHOCTI iH(opMalliitHol Oe3neKu
VYkpainu BigmoBigHo mo 3raganoi Crparterii mepemdadae JOCTYI [0
JOCTOBIpHOT 1 00’ekTHBHOI iH(oOpManii, icHyBaHHS €(pEKTHBHOI CHCTEMH
3aXMCTy Ta NPOTHIII HAHECEHHIO IIKOAM Yepe3 IMOUIMPEHHsSI HEeTraTHBHHX
iH(pOpMaNiHIX BILUTUBIB.

HomineHo 3ayBaxuty, mo B 2014 p. Oyno ininifioBano [Ipoekt 3akoHy
«IIpo 3acamu iHpopmamiiiHoi Oe3nexn Ykpainm» [11], SKuM IpormoHyBaIoCh
YHOPMYBaTH TepMiHH  «iH(opMmariiiHa  Oe3meka», «iH(popMmariitHa
iHppacTpyKTypa», «3a0e3neucHHs iH(QOPMAIlfHOT Oe3lmeKkm», «3arpo3u
iHpopManiiiHiil Oe3nerni» Ta HU3KY 1HITUX BKpail Ba)XITUBUX JJIS CYCITECTBA
1 nepxaBu karteropiid. [Ipore el 3akOHONPOEKT Tak i He OyJO BTiNIEHO B
JKHTTS, @ HOBUX Hapa3i HEe 3alPOIOHOBAHO.

[TizcyMoByrOuM BHKJIAJICHE BHWIIE, BBAXKAEMO, LI0 B yMOBax
MOBHOMAacIITaOHOT BIiChKOBOT arpecii, 1110 TPUBAE BXKe IBa POKU Ha TEPUTOPIT
VYkpainu, iHpopmaliiiiHa Oe3reka € BaXIIMBOI (DYHKIIEIO JepiKaBH, a OTKe,
Mae HabyTH 0coOnmBOi yBaru 3 00Ky HAyKOBOi CIIJIFHOTH Ta CyCIiJIbCTBA B
iIoMYy.
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ITPABOBA JOKPHUHA «ACTIO POPULARIS»:
INOHATTSA TA IPAKTUKA 3ACTOCYBAHHSA

Binak H. I.
KaHOuoam 1opuouyHUX Hayx,
Kepytouuii napmuep Aosoxamcvroeo 06 'eonanus « CBITIIO»,
KepiBHUK 2panmogozo npoekmy «Actio popularisy
m. Odeca, Yrpaina

Hazapuyk A. B.
acucmenm Kageopu aomiHicmpamugHo2o i iHaHco8020 npasa
Hayionanvnozo ynisepcumemy «Odecvbka OPUOUIHA akademisny
m. Odeca, Yrpaina

Jenani yacrilie B FOpUCIIPYICHLIT BXXUBAEThCA TEPMIH «actio popularisy.
3 METOH BH3HAYCHHS HOr0 CYTHICHO-3MICTOBHMX O3HAK, MPOAHANI3yEMO
OCHOBHI MiJIXO/IH IIOJI0 IIbOTO MPABOBOTO IHCTHUTYTY.

IIpaBoBa mokTpuHa «actio popularis» B mepexmami 3 JTaTHHCHKOT MOBH
03HAuae «CyciibHa Aisi». BOoHa MOXOIUTH 3 PUMCHKOTO IIpaBa i Haae mpaBo
KOXXHOMY 3BEpPHYTHCS [I0 CyIy B iHTEpecax BCHOIO CYCHIIbCTBa, a00 Oy.b-
SIKOi 1HIOT OCOOW, HaBIThH SAKIIO TpaBa IO3WBaYa MPH IIHOMY IOPYIICHI He
Oynu. Lle Tak 3BaHHH 1T030B B iHTepecax IMyOIiIHOTO MOPSAKY 1 B HOTO OCHOBI
JIOKUTH MEPEKOHaHHs, 10 Uil CYly HeMae 3HA4eHHs, XTO caMe JI0 HbOTO
3BepHYBCs. BaxkimBuii nuie caM (GpakT HEMPaBOMIPHOCTI [ill TIPEICTaBHHUKIB
JIepKaBH. 3aBJaHHIM CYAy € PO3IJIS i€l CIpaBy 1 IPUIIMHEHHS TOPYIICHHS,
SIKIIIO BOHO Majio Micrie [5].

B SmnoHii TepmiH «actions populares» BUKOpUCTOBYETbCs B 3akoHi «IIpo
MOPSIIOK  BUPILIGHHS aJMIHICTPATUBHHUX CIIOpiB» (NPUHHATOrO 1e B
1962 pormi) sIK HapOAHWU T030B, SKUA € OMHHM i3 YOTHPHOX BHIIB
amMiHicTpaTUBHHX MO30BiB [7]. 3a 3aKOHOMABCTBOM Iii€i Kpainu «actions
popularesy (HapoaHHU O30B) MOJAETHCS TINBKH B CHICLiaIbHO BCTAHOBICHUX
3aKOHOM BHIaJKax 1 mependavyae MOXKIMBICTH 3BEPHEHHS 0 Cyay ocodu 3
aZMIHICTPaTHBHUM II030BOM IIPO OCKap)KEHHs IIOJIOKEHb AaKTy OpraHy
myOsiuHOi Biamy, AKi Oe3nocepenHbo ii OCOOMCTHX NpPaB HE TOPKAETHCS.
Ipuknagom peamnizawii «actions popularesy moxxe ciyryBaTH MOMKIHBICTb
Oynb-sIKOr0 BHOOPIS 3BEPTHTUCH O CYAy 3 MO30BOM MPO IOPYIIEHHS
anMiHicTpaiiero BH6opuo1 mporeaypH [2], To6TO B TAKOMY BHITAIKY ITO3UBAY
Jli€ B MyOJIiYHUX IHTEpecax.
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AHaJOTIYHAN THCTUTYT iCHY€ ¥ y KOHCTUTYIIHHOMY 1 KpUMiHaJIbHOMY
mpaBi iHmMX nepxkaB (30kpema, YropmuHi, Icmanii, kpaimax JlaTHHCBKOI
Awmepuku. Bogaodac «actio popularisy He HaOyBae 3HAYHOTO TIOMIMPEHHS 3
OISy HA OCTPaxX CTBOPSHHS B JIep>KaBi YMOB ULl MOJKIIMBOTO 3JI0BKHBaHHS
npasBom [4].

3a iHIIUM HasSBHAM i IX0J0M pO3yMiHHS «actio popularisy 3soautscst 10
MOXJTMBOCTI TIOIaHHS TIO30BY «B IHTEpecax MPaBONOPSIKY», IO Mependavae
IIPaBO KOKHOTO OCKap>KyBaTH HOPMATHBHHUI aKT Mic/sl HOr0 ONPHIIIOIHEHHS
6e3 000B’s3Ky JOBOJMTH, IO BIJIIOBiZHA HOpMa OE3MOCEPEAHBO 3ayilae
mpaBa 1 cBoOoaM 3asBHUKa (NOMIMpEHHH B OCHOBHOMY B Adpwuui,
HenrpanpHiit Ta IliBHiuHiH Awmepuui, Manbti, Ilepy, Ywmi, Yropuwusi,
Xopgarii, ['pysii Ta in.) [6].

VY KoHBeHLI] mpo 3aXWCT NpaB JIIOAUHUA i OCHOBOIOJIOXKHHUX CBOOOX
(E€Bpomneiickka KOHBEHIIA 3 mpaB JroauHN) Big 04.11.1950 poky 3a3Ha4eHO
PO MOXJIMBICTH CyAy MpHUAMATH 3asBU Bix Oymb-sAKoi ocoOu, HEYpsIOBOI
opranizamii abo rpymm ocib, sKki BBaXaloTh ce0c TMOTSPIUTAMH BiJ
JormynieHoro ojHiero 3 Bucokux [lorosipaux CTOpiH NMOpYLICHHS IpaB,
BukianeHnx y Konmeenmii a6o Ilportokomax no Hei. Bucoki [loroiphi
CTOpoHHU 3000B'SA3YIOTHCS] HE MEPEIIKOJKATH JKOJHUM YHHOM €(EKTUBHOMY
3ailicHenH0 1boro mpaea [3]. ToOTo B maHOMY BHOAIKy KIIOYOBUM €
«JOMyIIeHHH» (aKT NOPYILIEHb IPaB.

BopHouac, mo crocyeTbcs MPakTHKH E€BPONEHCHKOro Cydy 3 IpaB
JIIOIMHM, TO B JaHOMY BHIAJKy HaBEeIEeMO BHCHOBKH, 3pOOJIEHI CyaoM Yy
pimenHi mo cmpasi Nel3378/05 Bim 29.04.2008 poky «bepmen mpoTu
CnonyueHoro KopomiBcTBa» B 4YacTHHI TOTrO, MO 3asSBHUKH MOXYTb
CTBEpPKYBATH, 110 NMEBHUI 3aKOH MOpYLIye iXHI MpaBa, HE3BaXKalO4d Ha
BIJICYTHICTh KOHKPETHHX 3aXOJiB 3 HOro 3acTOCYBaHHS, y pasi, SKIIO BOHU
HajJexaTb JO KaTeropil Jrofged, mpaBa SKUX MOXYTb BHSBHTHCS
Oe3rocepeIHbO 3a4eIUIeH] TAKUM 3aKOHOM, 200 SIKIIO0 BOHHM 3MYIICH] 3MIHUTH
CBOIO IIOBEIiHKY, 100 HE HapasUTHCA HAa PHU3UK 3a3HATH CyJIOBOTO
nepeciigyBants. ToOTo, 11100 MaTH MOKJIMBICTh MOJATH CKAPIy BiIIOBITHO
10 cT. 34 KoHBeHIIIT Mpo 3aXKCT MpaB JIOIMHA | OCHOBOIOIOXHUX CBOOOT
(E€Bporeiicpka KOHBEHLst 3 pas JiroanHK) Bix 04.11.1950 poky [3], 3assBHUK
Mae OyTH 3[JaTHHH JOBECTH, LIO OCKap)KyBaHHH 3aXiJ CTOCYEThCS HOTO
6esrnocepennbo [6].

Ha nymky B.B. CkutoBuu, SIKMi € NpUXMIBHUKOM 171€1 «actio popularis»
y GopMi I030BY PO 3aKOHHICTH, OOMEXXEHHS IIPaBa OCKapKEHHs HE3aKOHHUX
aJMIHICTPAaTHBHUX aKTiB TUIBKH OCOOMCTOIO 3aIliKaBJICHICTIO TPOMaISTHUHA €
HEJIOUUIEHUM, OCKIIBKH HECYIOBE OCKapKEHHsI HE 3HAa€ Oy/b-sKUX 00MEXeHb
y upoMy ceHci [1].

B cBoto uepry, y 6aratbox KpaiHax CBITY, JUIS TOJaHHS I030BY HEOOX1THO
JIOBECTH, 110 TaKe PILICHHS MIKOJWTh OE3MOCEepPe/HhO MpaBaM 3asBHHKA,
TOOTO Ti, II0 HE 3aKPIILIIOIOTH B 3aKOHOIABCTBI 3acaja «actio popularisy.
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[puknagom Moe CIIyryBaTH IpaBoBa JOKTpHHa HiMeuunHy, ska BUKIIOYaAE
«actio popularis» 3 aaMiHiCTpaTHBHOTO MpOIECy, HAOAIOYH MOMKIHBICTH
3BEpHCHHS 3 aJMIiHICTPATHBHUM II030BOM BHKIIOYHO THM 0Oco0aMm, IpaBa
SIKAX TIOPYIICHO aIMiHICTpaTHBHUM akToM [1].

[MincymMoByI0o4M iCHYIOWi y CBITOBiff TMpakTHIl MiAXOIH IO JOKTPUHH
«actio popularis» MoOXHa 3TIHCHUTH KIacH(iKaIiHHUA MOIUT 10 PO3YMiHHA
JAHOTO TMOHATTS, 30KpeMa SK BHUAY aJAMIHICTPaTHBHOIO MO30BY, MpaBa
3BEpPHEHHS JIO CyJIy a00 MOXMJIMBOCTI OCKAp>KEHHS aKTy Cy0’ €KTa BIaJHHX
MOBHOBaXeHb. [IpH [IbOMY CXOXICTh y BCIX I[MX BHJAX IOJSIrae y HasIBHOCTI
CYCHIIBHOTO, @ He 0COOMCTOr0 IHTEPECY Ta BAXKJIMBOCTI PE3yJIbTATy CYJI0BOTO
PIIIEHHS [T BEIMKOI TPYITH OCi0.

Sk GaumMo HasBHI y PI3HUX NPABOBUX CHCTEMax MIIXOJIH IIOJ0 «actio
popularis» memo pi3HATBCS 3a CBO€ CyTHicTIO. BomHouac BBakaemo, IO
3aKpITUIEHHS B TPABOBIM cHCTeMi «actio popularis» € CBITYCHHSM BHCOKOI
JIEMOKPATUYIHOCTI B ICPKaBi.
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11010 PU3MKIB 3JIOB)KUBAHBb ITPOLECYAJIbHUMHU
IIPABAMH B AJMIHICTPATUBHOMY CYJOYUHCTBI
B YMOBAX JLKATAJIBALIT

3eqincoka 5. C.

KaHOuOam 10puOU4HUX HayK, OOYeHMmKd,
doyenmra Kageopu aOMIHICMpPamueHo20 npasa
Hayionanvhozo wopuduunozo ynieepcumeny
imeni Apocnasa Myopoeo
M. Xapkis, Ykpaina

CBiTOBI TeHAGHIII iHTeTpamii MipKUTai3alii y cepy CyIOYHMHCTBA BCE
OiTbIIe CTAIOTh aKTyalIbHIMH Y Pi3HUX KpaiHax, Takux sk CIIA, HimeuunHi,
®panuii, BenukoOpuranii, CiHranypi Ta B iHIINX KpaiHaX. 30Kpema, YkpaiHa
TaK caMO He € BHKIIOUeHHsM. OJHMM 13 HaNpsMKIB €BPOIHTETpaIliiHIX
MPOIIECIB € 3aCTOCYBAHHS CJICMEHTIB i LKUTaNi3amii y cdepi cyT0unHCTBa,
30KpeMa B aJMiHICTpaTHBHOMY. Y JaHOMY KOHTEKCTI CIiJ 3BEpHYTHUCS 10
HOpPM M’SIKOTO mpaBa, 30kpema, Pexomenmauii Rec (2001) 3 Kowmirery
MinictpiB Pagum €Bpomn nepxaBamM-wieHaM IOAO HAJAHHA TpoOMajsHAM
CYyIOBHX Ta IHIIMX IOPUAWYHAX IIOCHYT 3 BHKOPHCTaHHSIM HOBITHIX
TEXHOJIOTiH, yxBaneHoto Komiterom MinicTpie Pagu €Bporm Ha 743 3aci-
JaHHI 3acTymHUKiB MiHicTpiB 28.02.2001p., B sKiifi WOeTbCAs TIPO
JDKUTANI3aIi0 chepr CyTOYMHCTBA TAa BH3HAYAIOTHCSA 3aCO0M 3B’SI3KY 3
CyJlaMH Ta Y9aCHUKaMH PO3TIIsAy CIPaBH, BPaXOBYIOUH, HOBITHI TEXHOJIOTI],
acame: 1) MOXKJIMBICTD BIIKPUTTS TPOBAHKEHHS 32 IOTIOMOTOI0 EJIEKTPOHHUX
3ac00iB; 2) 3IMCHEHHs [OAANBIINX MPOLECYaIbHUX i y pamkax
MIPOBA/PKEHHS B CEPEJIOBHILII EIEKTPOHHOI'O JIOKYMEHTO00Iry; 3) OTpUMaHHs
BIJOMOCTEH MpO XiJ CHpaBH NUIAXOM OJCPXKAHHS JOCTYIy 10 CYIOBOi
iHpopmaniiinoi cuctemu; 4) ojepkaHHS iH(poOpMAIl PO pe3yabTaTh
NPOBA/PKEHHsI B eJIeKTpOHHIH (opmi [1]. 3a3HayeHi MONOKEHHS HAJalTh
MOJJIMBICTh 3IIMCHIOBAaTH OOMiH iH(OpMAIi€ B €NEKTPOHHIH (opMi i3
BUKOPHCTaHHSIM MEBHUX TEXHOJIOTIH.

Cuiz Bii3HAYHTH, IO B YKpAiHi HA NUIIXY BIPOBAIKCHHS JTiHKATATI3aIli
B a/IMiHICTpaTHBHE CYJJOYMHCTBO OYJIO MPUHHATO HOPMATHBHO-TIPABOBI aKTH
Ta BHeCeHi BiAmoBimHI 3MiHu 10 Komekcy aAMiHICTpaTHBHOTO CYJIOYHMHCTBA
VYxpainu (mani — KAC Ykpainn) [2]. ¥ 2021 poni Bumoro Pagoro npaBocy s
Oyno 3atBepmkeHo [lomoxxenus «IIpo mopsanok GyHKIIOHYBaHHS OKPEMHX
migcucteM (MonyniiB) €auHOI CymoBoi iH(OpMaIiHHO-TEIeKOMYHIKaI[iHO1
cuctemu» (nani — €CITC) [3], B sskoMy BU3HAYAETHCS, IO OHIETO 13 PyHKITIH
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€CITC € oOMiH JOKYMEHTaMH Ta iH(popMaIlieto (HaJCHIIaHHS Ta OTPUMAaHHS
JOKYMEHTIB Ta iHpopmalii, CIiibHa po0oTa 3 JOKYMEHTaMH) B €JICKTPOHHIN
¢dopmi MK cymamu, IHIIHMH OpraHAMH Ta YCTAaHOBAMH B CHCTEMIi
MPaBOCY/s, YYaCHHUKAMH CYIOBOTO IIPOLECY, a TaKOX IPOBEICHHS
BiZeOKOH(epeHMii y peXuMi peanbHOro gacy. TakoX Yy BKa3aHOMY
[omoxxeHHI OKpeMO BHIUICHA mifacucTeMa «EJIEKTpOHHUI Cym», Ml SKOIO
posymietbest migcucrema €CITC, mo 3a0e3nedye MOXIMBICTE OOMiHY
(HajCWIIaHHS Ta OTPUMAaHHS) TIOKYMEHTaMH (B TOMY YHCIIi IPOLIECYaIbHUMH
JOKyMEHTaMH, MICbMOBUMH Ta €JISKTPOHHUMH JI0Ka3aMH TOILO) MK CyJOM
Ta YYaCHUKaMH CYAOBOTI'O IIPOLECY.

B acmekti BHOpPOBa/pKEHHS — JDKHTANi3allii B aaMIHICTPaTUBHE
CYJOYMHCTBO CJIiJI HarojJOCHTH, Ha TOMY IO € SK MO3WTHBHI O3HAaKH, SKi
JOIIOMAarafoTh pealTi3oByBaTH IpoOlecyalbHI INpaBa Ta JOTPUMYBATHCS
00OB’SI3KiB, TaKk 1 BHHHMKAIOTh PH3HWKH 3JIOBKHBAHb IPOIECYATEHIMHU
mpaBamu. [IpoaHarnizyeMo OLTBIT MeTaIbHIIIE.

VY monoxenasx KAC YkpaiHu BCTaHOBIIOETHCS 3a00pOHA 3JIOBKHABAHHSI
MIPOLECYIbHUMHU paBaMu [IIIXOM 3aKpIIICHHS TIPUHINILY
HETIPUITYCTHIMOCTI 3J7I0BXXMBaHHS IPOIECYalbHHIMU IIPaBaMH, CYyTHICHE
3HAUEHHS SIKOTO TIOJISATA€E Y TOMY, IO YYaCHUKU PO3MIISAY CIIPaBH MMOBHHHI
J0OPOCOBICHO KOPHCTYBATHCS NPOLIECYITbHUMH IIPaBaMU Ta IOTPUMYBATHCS
000B’s3kiB. B acmekti mporeciB  AipKUTami3alii  BiA3HAYMMO, IO
3aCTOCYBaHHS CJICKTPOHHOTO CyAy paHime OyJio TIIBKH MpaBoM, a 3
2023 poky € i 00OB’SI3KOM JUIsi JESIKMX YYaCHHKIB PO3MJIALY CIIPaBH, IS
NIPUKIIaNy, aaBoOKaTa, SIKMH Hagae mpogdeciiHy NpaBHUYY JOIIOMOTY.
3a3HaueHe BinoOpaxkeHo y 3akoHi Ykpainu «IIpo BHeCEHHs 3MiH J0 JESIKHX
3aKOHOJABUMX AaKTiB YKpaiHH IIOAO0 YTOYHEHHS OOOB’S3KIB YYaCHHKIB
CyIIOBOI cripaBm», kUM Oyito qomoBHeHO cT. 18 KAC Ykpainu Ta mokianeHo
000B’30K Ha YIaCHUKIB PO3TIISIAY CIIPABU PEECTPYBATH CICKTPOHHI KaOiHEeTH
B €CITC abo ii okpemiii migcucremi (Momymi), mo 3abe3medye OOMIH
JIOKYMEHTaMH, B 000B’s13k0BoMy Tiopsinky [4]. Onmmak, mpu mpomy y 4. 9
ct. 44 KAC VYkpainu 3a3HaueHo, 110 SIKIIO IHIIMH yYacHUK CIpPaBU He
3apeecTpyBaB HOro, y4acHHK CIIpaBH, SIKHH HE € CyO0’€KTOM BIaJHUX
MMOBHOB&)XEHb Ta TMOJa€ JOKYMEHTH IO CYAy B EJCKTPOHHINA ¢opmi 3
BUKOPHCTAHHSM €JIEKTPOHHOTO KaOiHeTy, 3BUIBHSETBCS BiJ 00OB’S3KY
HAJICHJIAHHS KOIIiH JIOKYMEHTIB TAKOMY YYaCHHUKY CIIPaBH.

Cuijy HaroJIOCUTH, IO PEeeECTpallis eNeKTPOHHOTO KaOiHeTy IIOB’s3aHa i3
CJICKTPOHHOIO iIeHTH(]iKaIi€0 0cO0U, KA 3IIHCHIOETHCS 3 BUKOPUCTAHHSIM
KBaJIi(hiKOBAHOTO €ICKTPOHHOTO IIAMUCY BiINOBITHO 1O BHMOT 3aKOHIB
Vxpainu «I[Ipo enekTpoHHI JOKyMEHTH Ta €JIeKTPOHHHUI JOKyMEHTO0OIr»
Ta «IIpo enexTpoHHy ineHTH(IKaLi0 Ta eJEKTPOHHI JIOBIpYl MOCIYTH» UM
IHIINX 3ac00iB €NEKTPOHHOI iAEHTU]IKAII, SKi Jal0Th 3MOTY OJHO3HAYHO
BcTaHOBUTH 000y (4. 5 c1. 18 KAC Ykpainn). [IpoananizyBaBmu 3a3HadeHi
TIOJIOKEHHS, CJi/T IIATH BUCHOBKY, IO PEECTPAIlisl EIEKTPOHHOTO KabiHETY €
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000B’SI3KOM yYacHUKa pO3TIISALY CHpPaBH 1 HE JOTPUMAaHHS 3a3HAYCHOTO
000B’3Ky MOXHA PO3TIIIIATH SK CIIOCIO 3ITOBXXKHUBaHHS MPOICCyaTbHIMHA
mpaBamu, Tomy cr. 45 KAC VYkpaiam nomnineHO Oyno O IOMOBHHUTH
3a3HaYEHHUM CIIOCOOOM 3JI0BXHMBAHHS IPOLECyaTbHUMH paBaMu.

HactynauM enmemMeHTOM BTUIGHHS MiDKHUTANi3amii B aIMiHICTpaTHBHE
CYIOYMHCTBO € MOXKJIMBICTh 3[IHCHEHHS OOMiHY JOKYMEHTaMH Ta BUNHCHHS
NpoLecyalIbHUX Iiil B enekTpoHHil ¢popmi. Tak, y 4. 7 ct. 44 KAC Ykpainn
PErIaMEeHTYEThCSI, 0 JOKYMEHTH (B TOMY YHCIIi ITPOLECYaNIbHI TOKYMEHTH,
MIICHMOBI Ta €JIEKTPOHHI JIOKa3W TOIIO) MOXXYTh IOJABaTHCS 10 Cydy, a
NpoLeCyalibHI /ii BUMHATHCS YYaCHHKAaMH CIIPaBU B EIEKTPOHHIN (opmi 3
BukopuctanuaM €CITC, 30kpema y4acTi yY4aCHHKIB CyJOBOIO MPOIECY Y
CyJOBOMY 3aciJjaHHi B pexxuMi BieokoHpepenuii (4. 8 ct. 18 KAC Ykpainn).

Amnamizytoun ct. 18 KAC VYkpainu, okpiM 3a3HaYCHOTO, Ha yJacHHKA
PO3MIISYy CHpaBH IOKJIANAETHCS TOAATKOBUI OOOB’SI30K HagaTH 1O CyIy
JI0Ka3 HaJICWJIAHHS IIMX MaTepialliB IHIIMM yJacHHKaM CIpaBH y pasi moJaHHA
JI0 CYIy B CIEKTPOHHIN (opMi 3asBH IO CYTi CIIPaBH, 3yCTPITHOTO MO30BY,
3asBH PO 301IBIICHHS 200 3MEHIIEHHS ITO30BHUX BHMOT, 3asBH PO 3MiHY
npeaMera abo MiACTaB MO30BY, 3asiBH IPO 3aIyYeHHS TPEThOI 0cCo0H,
amesAIHHOT CKapry, KacaliiHOi CKaprd Ta JOKYMEHTIB, IO OO0 HHX
JOJAFOThCS, YYACHUK CIPaBH 3000B’si3aHMU. SIKIO MO30B, amelsIiliiiHa,
KacalliiiHa ckapra IoJiai 10 Cy/ly B eJIeKTpOHHil (popMi, o3uBau, ocoda, sKa
oJiajia CKapry MaroTh MO/IaBaTH JI0 CY/y 3asiBH IO CyTi CIIPaBH, KJIOMOTaHHS
Ta MMCHMOBI JIOKa3u BUKIIIOYHO B €IEKTPOHHIN (OopMi, KpiM BUIIAJKIB, KOJIH
cynmom Oyze HaZaHO JO3BLT Ha iX MOJaHHA B marepoBii gopmi (4. 11 cT. 44
KAC VYkpaian).

VY 3a3HaueHOMY KOHTEKCTI CIIiJl HaroJOCHTH Ha TOMY, IO BHHHKAIOThH
PHU3HMKH HEIOTPUMAaHHS NPOLECYabHUX CTPOKIB, MOJAHHS HEHAJIC)KHUX 41
HEJIONyCTUMHUX JIOKa3iB. 3a3HaueHi Aii MOXXHa OXapaKTepu3yBaTH, SK
3JI0B)KMBAHHS POIECYaIbHUMH TIPaBaMH.

HecankuioHoBaHne BTpy4aHHs B po0oTy €1uHOI cy10Boi iH(popMalliiHo-
KOMYHIKaI[iiiHOT cHUCTeMH Ta B aBTOMAaTHU30BaHMW PO3MOJALI CIpaB Mix
CYJUIIMH TATHE 32 cOOO0 BIANOBIAAJBHICTh, BCTAHOBJICHY 3aKkoHOM (4. 11
ct. 18 KAC VYkpainu) Ta MOXe BH3HABAaTUCS SK 3JOBXKHUBAHHA
NpOoLECYIbHUMH MIPaBaMHU.

Pestomyroun BHIE3a3Ha4YeHe, CHiA TiATH BUCHOBKY, IO Y IJIOMY
JDKUTANi3alisE B aJMIHICTPAaTHBHOMY CYIOYHHCTBI SK CIOciO peaizarii
NpOLECYaIbHUX ~TIpaB  Ta O00OB’sI3KiB  HAOMMKae  aaMiHICTpaTHBHE
CYJOYHMHCTBO JI0 €BPOIEHCHKNX cTaHaapTiB. O/IHAK, CITiJ1 HATOJIOCHUTH, L0 il
yac BukopuctanHs €CITC MoXyTh BUHHMKATH pPHU3UKH 3JI0BXKHUBaHb
NPOLECYIbHUMH TpaBaMH. 3a3HaueHe I0Tpe0ye CTBOPEHHS UiTKOTO
MeXaHi3My MpPOTHAIl 3J0BXHBAaHb IPOLECYaJbHUMH MpaBaMu, 30KpemMa
yaockoHaneHHs QyHKkuionyBanHa cuctemun €CITC, mna mnpukiagy
3aMPOBA/PKEHHS JIEKTPOHHOTO KaJleHIapsl sl O0YKCIICHHS MPOLeCyalbHIX
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CTPOKIB, BHECEHHs BiAmoBimHuUX 3MiH y mojoxeHHI KAC Vikpainm Tta
nepen0OaYeHHsI 3aCTOCYBaHHS 3aX0/IiB MPOLIECYATLHOTO IPUMYCY.
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OCOBJIUBOCTI NPABOBOT'O PETI'YJIIOBAHHA 3BEPHEHHSA
CTATHEHHS HA MAMHO Y BUKOHABYOMY ITPOBA[KEHHI
11 YAC BOEHHOI'O CTAHY

Kosupes A. B.
acnipanm kagedpu nybniunozo npasa
Hayionanonozo mexuniunoco ynisepcumemy «/[Hinpocvka noaimexuikay
M. [ninpo, Ykpaina

[ToBHOMacnITabHEe pociiicbke BToprHeHHs 24 motoro 2022 poky
JOKOpPIHHO 3MIHWJIO yCi cdepH KHTTS KpaiHH, B TOMY ducii i cdepy
npaBocy isl. YKpaiHCbKa CHCTEMa IIPUMYCOBOTO BHKOHAHHS CYIOBHX
pillIeHb, SKa 1 10 TOro He BUpi3HsIacs BUCOKOIO e(heKTHBHICTIO, 3iTKHYIacs 3
HOBUMH CKJIQJIHUMH peaisiMi Ta HeOe3eUHUMU BUKIIMKAMU.

Heo0xi1HO 3a3Ha4nTH, 110 BILIMB IPABOBOI'0 PEKUMY BOEHHOT'O CTaHy Ha
BHKOHABYE IMPOBA/HKCHHS 3a BiTHOCHO KOPOTKHH Yac yxe CTaB 00’€KTOM
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yBaru 3 00Ky NMPaKkTUKYIOYHNX FOPUCTIB — SIK aJIBOKATIB [3, 4], Tak i BAKOHABIIIB
[9]. Kpim Toro, 2023 poky mobaumia CBIT IPYHTOBHA KOJIEKTHBHA IIpAIls
KHIBCHKHX IPABHUKIB, MPHCBAYCHA BUKOHABYOMY IPOBAKCHHIO B yMOBAx
BOEHHOTO cTaHy [1]. BaknuBuM acnekToM JaHOI mparli cTaia OKpeMa yBara
10710 3MiH 1 HOBEJ 3aKOHO/IaBCTBA y cepi MPUMYCOBOTO BUKOHAHHS PIllICHB,
a TaKOXX BiITIOBIAHOI Cy/TOBOi MPaKTHKH.

B cBoro uepry, naHa HeBeNMKa pPO3BiJKa HPUCBAYEHA OCOOIMBOCTIM
MIPAaBOBOTO PEryJIIOBAHHS ITijl YaC BOEHHOTO CTaHy TaKOro BasKJIIMBOTO 3aX01y
MIPUMYCOBOTO BHUKOHAHHS pillleHb, SIK 3BEpHEHHsI CTATHEHHS HAa MaiHO
OOpIKHHKA.

Bxe y Oepesni 2022 poky BepxoBHoto Pamoro VYkpainn 3 Meroro
M/IBUIICHHS COLaJbHOI 3aXMINEHOCTI TpPOMaJsSH B YMOBaxX IOBHO-
MacmtaOHoi BifHM npuitHATO 3akoHn Ykpainu Ne 2120-1X ta Ne 2129-1X,
SIKIMH 3aIIpOBaPKEHO 3aKOHOJaBYi 0OME)XEHHS Ha 3BEPHEHHS CTATHEHHS Ha
MaiftHO OOpKHHKIB:

1) ¢izuunuM ocobam — OOPKHUKAM JO3BOJIIIH 3/IHCHIOBATH BUAATKOBI
omeparii 3 paxyHKiB, Ha KOIITH SKHX HAaKIaJCHO apemT y paMKax
BHUKOHABYOTO ITPOBAHKEHHS, 0€3 ypaxyBaHHs TAKOTO apeIiTy 32 YMOBH, SKIIO
CyMa CTATHEHHS 3a BHKOHAaBYMM JOKyMEHTOM He mepesuurye 100 Tucsu
I'PUBEHB;

2) opuanyHuM ocobaM — OOp)KHHMKAM JO03BOJMJIM  3iHCHIOBATH
BU/IATKOBI OTepaliii 3 paXyHKiB, Ha KOILITH SIKUX HAKJIaJI€HO apellT, BUKJIFOYHO
JUISl BUIUIATH 3apO0iTHOT IUIaTH B pO3Mipi He Olible 5 MiHIMaJIBHUX PO3MIpIiB
3apOoO0ITHOT IIATH B MICSIIIh Ha OJJHOTO MPAI[iBHUKA, a TAKOXK CIUIATH ITOJIATKIB,
300piB Ta €AMHOTO BHECKY Ha 3araJbHOO0OB’S3KOBE IEpKaBHE COLiaJIbHE
CTpaxyBaHHS;

3) 3a00pOHEHO 3BEpPHEHHS CTATHEHHS HA MEHCII0, CTUICHIII0 Ta IHIIUH
noxim OopkHHKa (KpiM pillleHb TPO CTATHEHHS ATiMEHTIB Ta pIlICHB,
OOp)KHIKAMH 32 SKUMH € TPOMAJISTHU pociichkoi (eneparrii) [8].

KpiMm Toro, pepaBHUM 1 TPUBaTHAM BHKOHABISM 3a0OPOHEHO
peali3oByBaTH HEPYyXOME MaiHO, 1[0 HAJCKHTh rpoMaasiHaM YKpaiHu Ta
nepeOyBae B iMOTELi 3a CHOXHMBYMMHU KPEIAMTAMHU: 3yMUHSEThCS Jist cT. 41
(Peanizariist mpeaMeTa IMOTEKH Ha EJIEKTPOHHOMY ayKIlioHi) Ta cT. 47
(OdopmieHHsT pe3yibTaTiB SJIEKTPOHHOTO ayKIIOHY 3 peaiisaliii mpeaMera
inorexu ) 3akoHy Ykpainu «lIpo imorexy» . [Ipu ipomy qane oOMexeHHS He
MIOLINPIOIOTECS Ha HEpPYXOMe MaifHO, 0()OpMIIEHE B iOTEKY 3a JOTOBOPAMH,
YKJIQICHUMH TTicisl HaOpaHHs YMHHOCTI 3aKoHOM, abo 3a J0roBOpaMu, 10
SKMX Ticis JHA HaOpaHHS YMHHOCTI 3aKOHOM 3a MOTO/DKEHHSIM CTOpPiH
BHOCHWJIMCS 3MIHM B YaCTHHI ITPO/IOBKEHHS CTPOKIB BUKOHAHHSI 3000B’sI13aHb
Ta/ab0 3MEHIIEHHs PO3Mipy IPOLEHTIB, ITpadHUX CaHKLIH [7].

3rogoM, uepe3 pik 3axonomaBii 3axkoHoMm Ne 3048-IX Big 11.04.2023
MePeryTHy I HOPMY IIOAO BITBHOTO KOPHUCTYBaHHS (i3MYHMMHU ocobaMu
apeIITOBAaHMMHU KOIITAaMH, fAKI0 cyma Oopry menma 100 Tucsd rpH.
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Harowmicth, dizuaanM ocobam — OOp)KHUKaM, Ha KOIITH SKAX HAKJIaJIEHO
apeImT B paMKax BHKOHABUOTO IIPOBA/UKEHHS, MO3BOIMIM 3IIHCHIOBATH
BHIATKOBI OTeparii 3 HOTOYHOTO PaxXyHKY Ha CyMy y pO3Mipi, IO IPOTATOM
OTHOTO KaJCHIAPHOTO MICSI HE TEepPEeBHIIy€ 2 MiHIMaIbHHAX PO3MipiB
3apo0iTHOI mIaTu cTaHOM Ha | ciuHs motouHoro poky (14200 rpa. y 2024
polIi) — 3BEpHEHHS CTSATHEHHS y MEKaxX 3a3Ha4€HOI CyMH Ha TAKOMY PaxyHKY
He 31 ICHIOETBCSL.

Takox, Ha mepiog Aii BOEHHOTO CTaHy 3aKOH 3YMHHSE 3BEPHEHHS
CTSITHEHHSI HA MaifHO TaKUX KaTeropi OOp»KHUKIB (OKPIM BUKOHAHHS PillICHB,
CTSTyBadyaMH 3a SIKUMH € jaepkaBa, opranu 1DV, iHmi gepkaBHI WiTbOBI
¢douan):

— miAnpueMcTBa 000POHHO-IIPOMHUCIIOBOTO KOMIUIEKCY;

— OpraHu BiICBKOBOTO YIIPaBIiHHSA, 3’€IHAHHS, BIMCHPKOBI YaCTHHU,
BilicekoBi BH3, ycranoBm Ta opranizamii, ki BXoaaTs 10 ckiaxy 3CVY;

— CTSTHEHH: 3 (i3UIHOT 0c00U 3a00PTOBAHOCTI 32 YKUTIOBO-KOMYHAIBHI
MOCIYTH HAa TePUTOPISAX, e BEAYThCS aKTUBHI OOWOBI mii, a00 THMYacoBO
OKYNOBaHMX TEPUTOPIfAX, a TAKOXK CTATHEHHS 3a00pPTOBAHOCTI 3a YKHTIOBO-
KOMYHJIbHI HOCIYTH IIOA0 HEPYXOMOTO MaifHa, K€ € MiCLEeM IOCTIHHOTO
NPOKUBaHHS Takoi (i3n4HOi ocoOu 1 OyJo 3HHMIIEHO ab0 TOIIKOHKEHO
BHACJIIJIOK OofoBHX miit [7].

Kpim Toro, 3rizHo Haka3zy MiHictepcTBa roctunii Ykpainu Big 10.06.2022
Ne 2343/5, opranizaTopu eJIEKTPOHHHX ayKilioHiB, 30kpema J[I[1 « CETAM»,
3YNMHSUTM €JIEKTPOHHI ayKIIOHM 3 peaiizamii apelToBaHOTO MaifHa, sike
3HaXOJUTHCS Ha TEPUTOPIi, BKIoUeHiH 1o [lepeniky TepuropialbHUX rpoMa,
SIKI pO3TallOBaHi B paifoHI MpoBeAeHHS BOEHHUX (OOWOBHX) mii abo sKi
mepe0yBaloTh B TUMYACOBIA OKymarii, oroueHHi (OmoxyBanHi) [2]. Tak,
HaTIpUKJIan, 3a3HadyeHHM llepemikoM M. XapKiB BiTHECEHO IO TEPHUTOPIi
«MO>KJIBHX OOHOBHUX ITiii» 1, IK HACTITOK, XapKiBChKi BUKOHABIIIB II030aBIICHI
MOJJIMBOCTI 3[IACHIOBAaTH 3BEPHCHHS CTSATHEHHS Ha MaHHO OOpPKHHKIB
[UIAXOM HOTO peaizarfii.

3arajgoMm e, MMOBHOMAcIITa0HA pOCiiicbka arpecis BKpail HeraTHBHO
BIUIMHYJIA Ha MOKAa3HUKH €(EKTUBHOCTI IPUMYCOBOTO BUKOHAHHS PIllICHb Y
2022 pomi. 3a pe3ynbTaTaMd MPOBEACHOrO ACOINAIi€l0 IPUBATHUX
BUKOHABIIIB YKpaiHU aHanizy Ha mifcraBi oQimiiHux aanux MiHicTepcTBa
foctumii YKpaiHH, piBE€Hb CTSATHEHHS KOINTIB HAa KOPHCTh CTSTYBadiB
3HHU3HMBCS Maibke BABiUi — 3 2,6% y «moBoeHHOMY» 2021 pomi no 1,6% y
2022 poui. B rpomoBomy ekBiBaseHTi Haerbcs mpo 19,8 mupn rpH. i
10,2 mutpn rpH. — y 2022 poi [5, c. 16]. [oniOHa TeHACHIIS CIIOCTEPIra€THCA
1 010 3BEPHEHHS CTSTHEHHS Ha MaiftHO 00KHUKIB IIJITIXOM HOT0 peaizarii —
y 2022 poui peanizoBaHo MmaiiHa Ha 0,8 mupx rpH. mpotu 1,5 mupa. rpH y
2021 porii [5, c. 17].

TakuMm dYHWHOM, HETaTHBHI peayii BOEHHOTO Yacy HaKJalWCs Ha Taki
TpamuIiiHi TpoOJIeMH NPUMYCOBOTO BHKOHAHHA pIlIeHP B YKpaiHi, 5K

68



HaIPHUKIAJ, BIACYTHICTh CydacHOI nu(poBi3allii Ta MOBHOLIHHOTO apEIITy i
CITMICaHHS KOIITIB OOP)KHUKIB, HETOCKOHATICTH 3aKOHOJJABUOTO PETYIIOBAHHS
BHKOHABYOTO IPOBA/KEHHS 1 MPOAOBXKEHHS iCHYBaHHS 3HAYHOI KiJTBKOCTI
MOpaTOpiiB Ha 3BEpPHEHHS CTATHEHHS IIOAO IO HHU3KK KaTeropii
OOPIKHUKIB (B MEPIIy Yepry — AepKaBHUX ITiIIPHEMCTB).

3amuImaeTbCs CIOAIBATUC, IO CKIAIHI YacH MPU3BEAYTh 0 CKIATHHX,
aJie BKpail Ba)KIIMBUX 3aKOHOJIABUMX PIBEHb — MPOJOBKEHHS pe)opMyBaHHS
MIPUMYCOBOTO BUKOHAHHS pillleHb B YKpaiHi, OCKIIBKU 1€ BATOMHH YHHHHUK
e(CKTHBHOCTI TPABOCY/AJs, 3aXHCTy TIpaB BIACHOCTI 1, SK HACHIJOK,
NpUBa0IMBOIO IHBECTUIIHOTO KJIIMaTy Ta eKOHOMIYHOI BiIOyn0BH Y KpaiHu
ITiCIIs 3aBEPLICHHS A1l BOEHHOTO CTaHy.
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TEOPETHUKO-IIPABOBI ACHEKTH ®YHKIIIOHYBAHHA
CYB’EKTIB IEPBUHHOI'O ®IHAHCOBOI'O MOHITOPHUHI'Y

Kypkyaa A. T.
acnipanm kaghedpu yusinbHo2o,
AOMIHICMPamueHo20 ma PIHAHCOB020 NPAsa
Knacuunoeo npusamnozo ynisepcumemy
M. 3anopidcocs, Yrpaina

Jiis BUX0my Ha MiXKHapOIHUI piBeHb (piHAHCOBOI Oe3MeKku, OCOOIMBO B
YacTHHI BJIOCKOHAJIICHHS MEXaHi3MiB (pIHAHCOBOTO MOHITOPHHTY, 3 METOIO
mpoTHaii Jeramizamii (BIIMHUBaHHIO) IOXOIIB, OJEPKAHUX 3JOYMHHUM
IUIIXOM, (hiHAaHCYBaHHIO TEPOpPH3MY Ta (DiHAHCYBAHHIO PO3IOBCIOKECHHS
30poi MacoBOro 3HHIIEHHS, CTBOPEHAa Ta IIOCTIHHO BJIOCKOHAIIIOETHCS
BIJINOBi/THA HOPMATUBHO-IIpaBoBa 0a3a. BcraHoBieH! €BponeiCchKiM COI030M
CTaH/apTH € OCHOBHUMH OPIEHTUPAMH B yIOCKOHAJICHHI JIEPKABHOI CUCTEMHU
(hiHaHCOBOTO MOHITOPUHTY YKpaiHH.

AXTyallpHICT  NIPOOJIEMH LIOI0 BJOCKOHAJIEHHS (DyHKIIOHYBaHHS
cUCTEMH Cy0’€KTiB IEPBUHHOTO (hiHAHCOBOI'O MOHITOPHHTY IOB’si3aHa eIl
3a BCE i3 HASBHOKIO CTAJOK KOPYIIIEI cepel MOCaJ0BIIB yCiX pIBHIB Ta
YYaCHUKIB TOCIONAPCHKUX BIiJHOCHH, IO ICHY€ 3 YaciB HpPOTOJIOIIECHHS
HE3aIeXKHOCTI YKpainu. Yepes mocTiiiHe BiAMHUBAHHS BEIMKUX KaIliTaliB Ta
ICHyIOUMi BHCOKHMH piBEHb KOpPYIIIii, HE BHUKOPHCTOBYETHCS HasIBHUI
C€KOHOMIYHUHA TMOTEHI[iall JJI1i PO3BHHCHHS JICpXKaBH Ta BiIIOBIIHO,
HaceleHHs YKpaiHu.

VY 3B’sM3Ky 3 IHTCHCHBHUM pPO3BHTKOM (DiHAHCOBMX IHCTPYMEHTIB Ta
3pOCTaHHSIM MDKHapOJHHX TOCIOJAPChKUX B3a€MOBIJIHOCUH, 3 METOI0
3armo0iraHHs Ta MPOTHAIl Jeramizamii (BiAMHBaHHIO) JOXOJIB, OJEpKaHUX
3MOYMHHAM IIJISIXOM, (piHAHCYBaHHIO Tepopm3My Ta (hiHAHCYBAaHHIO
PO3TOBCIO/KEHHS 30p0i MacoBOTO 3HHUINEHHS, MO CyO’€KTiB MEPBHHHOTO
(iHAHCOBOTO MOHITOPHMHTY Hapasi BITHOCSITBCA HE TIUIBKM BiJINOBIIHI
nepkaBHi opranu ([lepkaBHa mopmaTkoBa ciyk0a Ykpainu, Harionanabhe
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aHTUKOPYTIIiitHe O0po YKpaiHu), Ha sSKi OKJIAJACH] HATJIAA0BI Ta KOHTPOJIbHI
¢yHKIii, BIONOBIZHO O YMOB YMHHOTO 3aKOHOAABCTBA YKpaiHW, aje i
3BHYAIHI YYaCHUKH TOCIIOIAPCHKO-TIPAaBOBHX BITHOCHH: (hi3WdHI 0co0H, M0
MPOBAAATE He3aJeXHy mnpodeciiiHy MisubHICTH (TpUBaTHI HOTapiycH,
aJIBOKaTH, ayIOUTOpPH) IOPHOUYHI 0COOM, (i3udHi 0COOW-TIANPHEMII, IO
KOMIETEHIII] SIKMX HaJCKNUTh 3AIMCHEHHS TOCMIOJapChKO-TIPABOBUX OTIE€PAIliid
3 maiinom [3].

[Mpore, He3BakalO4M Ha IO3WTUBHI 3pPYLICHHS MIOAO BIOCKOHAJECHHS
YKpaiHChKOi cHcTeMH (DiHAHCOBOTO MOHITOPHHTY, B TOMY YHCII HaOpaHHs
yuHHOCTI 3akoHy YkpaiHu «[Ipo 3amoOiraHHs Ta NpOTHIIIO Jieraizarii
(BIIMUBAHHIO) JTOXOJIB, OJCPKAHHUX 3JIOYMHHUM MLUIAXOM, (hiHAHCYBaHHIO
TEepopHU3My Ta (JiHAHCYBAHHIO PO3MOBCIOKEHHS 30p01 MacOBOTO 3HHUIIICHHS»
28 xBitHA 2020 poky, SKUM (PaKTHYHO PO3MOYATO aKTHBHE BIOCKOHAJICHHS
po0OTH epKaBHUX OPTaHiB Ta YIOCKOHAIEHO MPOIIEC MPOTHIT 37T0YNHHOCTI
y ¢iHaHCOBIH cepi, yepes 30LIBIICHHS TOAATKOBOTO HAaBAaHTAXKCHHS, Oi3HEC
MIPOJIOBXKYE YXOAWUTH B TiHBY», IO CBIJUUTH IIPO HEAOCTATHIO €PEKTUBHICTh
icCHy!0901 crcTemMu (DiHAHCOBOTO MOHITOPHUHTY.

[TpaBoumHY, O CTOCYIOTHCS MAaHHOBHX IIPaB Ta 00 €KTIB HEPYXOMOCTI,
TaKOX (PaKTUYHO 3HAXOAATHCS 11032 (hiHAHCOBUM MOHITOPHHTOM JI0 MOMEHTY
3MIMCHEHHS] pO3paxyHKIiB uepe3 OaHKIBCbKY ycTaHOBY. OKpiM LOTO, CIif
3a3HAYUTH, LIO a Hi HaJaBadi OPUIUYHUX YU OyXTaJTepChbKHUX IMOCIYT, a Hi
HOTapiyCH Ta pIeNTOPH HE JIO0CTaTHbO O0iI3HaHI Tpo CBiii 000B’s30K
3MIMCHIOBATH TEPBUHHHUK (DIHAHCOBUI MOHITOPHHT, HE 3alliKaBlICHI Ta HE
BMOTHBOBaHi. DiHAHCOBI orepallii, 10 OB’ sA3aHi i3 HAJaHHAM aJBOKATCHKUX,
ayANTOPCHKUIM YN OyXTrajaTepChKUX IOCTYT, (aKTHYHO 3HAXOAATHCS 11032
(hiHAaHCOBUM MOHITOPHUHTOM, OCKUTBKH Y OUTBIIIOCTI BUTIAIKIB PO3PaXyHKH 3a
TaKi MOCIYTH MPOXOIATh MMOB3 OAHKIBCEKI ycTaHOBH [4].

[pobnemu edeKTUBHOCTI CHUCTEMH (HIHAHCOBOI'O MOHITOPHUHTY i1
HEIOCTaTHROMY pIiBHI 3allydeHHs CYO’€KTiB TEpBUHHOTO (HiHAHCOBOTO
MOHITOPUHTY B Cy4aCHHX YMOBAX € Ba)JIMBUM Ta HaraJlbHUM 3aBJAHHSIM IS
JIepPIKaBH.

OO0’eKTUBHHUH Ta JOCTOBIPHUH MOHITOPHHT, KU € CyKYIHICTIO 3aXO/IiB,
IO BXHUBAIOThCS Cy0’ekTamMu  (piHAHCOBOTO MOHITOPHHTY Yy  cdepi
3ano0iraHHsl Ta MPOTHAIl, IO BKIIOYAIOTh NPOBEICHHS JIEPKABHOI'O
(iHAHCOBOTO MOHITOPHHTY Ta MEPBHHHOTO (HiHAHCOBOTO MOHITOPHHTY,
3a0e3nedye HaJEXKHUI pIiBeHb HAllOHAIBGHOI Oe3NeKH JAepXKaBH, MI0
OyayeTbes Ha (PIHAHCOBIH Ta CKOHOMIYHIN O€3Ieli, 3aJIeKUTh BiJl PO3BUTKY
HaliOHAIBHOI CUCTEMH (DIHAHCOBOTO MOHITOPHUHTY.

Bumorun [upextusu €sponelicekoro Ilapmamenty Ta Pagu Ilpo
3armo0iraHHs BHKOPHCTaHHIO (DiHAHCOBOI CHCTEMH JUIS IIJICH BiIMHBaHHS
rpomeii abo ¢inancyBannsa Tepopusmy Ne (EU)2015/849 Bix 20.05.2015 p.
[1] Ta Permamenty €Bponeiicskoro ITapmamenty ta Pagu IIpo indopmariito,
1o cynpoBoKye rpomiosi mepekasu Ne (EU)2015/847 Bim 20.05.2015 p. [2]

71



€ 000B’SI3KOBUMH IS 3aCTOCYBaHHS WieHaMHu €Bporneiicbkoro cor3y (€C)
Ta [ep)KaBaMH, IO MamTh Ha MeTi npuenHanas po €C. HaOmmxeHHs
HOpPMAaTHUBHO-TIPaBOBOi 0a3n YKpaiHH O 3a3HAYCHUX BUMOT Ta TOJIOKEHb, a
TakoX iMmiemMenTatito HactanoB FATF (1ie MiXypsiToBHiA OpraH, 3aBIaHHIM
SIKOTO € PO3p0o0OKa i CIIPUSTHHS cTpaTterii 00poTHOM 3 BIIMUBAaHHIM TPOLICH 5K
Ha HaIliOHAJBHOMY, TaK i Ha MDKHapogHOMy piBHi. Takum umHOM, ['pyma 3
po3po0KH (IHAHCOBUX 3axOIIiB € «opraHoM (OpPMyBaHHS CTparterii»,
JISUIBHICTD SIKOTO CIIpsIMOBaHa Ha (opMyBaHHS HEOOX1IHOT MOJITUYHOI BOJI
JUIsL  3MifiCHeHHsT peopMyBaHHS HAI[IOHAIHLHOTO 3aKOHOJABCTBA  Ta
pEryJsaTOpHOI CHCTEMH 3 METOI OOpOThOM 3 BIIMHMBaHHSM Trpoliei), €
3HAQYHUM KPOKOM Yy PO3BUTKY HAaIliOHAJIBbHOI CHUCTEMH (HiHAHCOBOTO
MOHITOPHUHTY.

CroineHa poOora OaHkiB Ta VYpagy VYKpaiHH 3 MiDKHAPOTHUMH
opranizanismu, Takumu sk FATF, cmpuse po3poOui Ta BIPOBaIHKCHHIO
€IMHOI CHUCTEMH CTaHAAPTiB B KOHTEKCTI IEPBHHHOTO (HiHAHCOBOTO
MOHITOpUHTY. BcTaHOBIICHHS 3araJibHUX IPUHOMIIB Ta NMPAaBHI a TAKOX
3alpOBA/PKCHHS JI€EBUX CAHKIIH 3a MOPYIIEHHS BUMOT CIICHialbHOTO
3aKOHOJABCTBA, JO3BOJIE YHI(IKYBaTH TMiAXOOWM OO BHSBICHHI Ta
3anobiranHs (iHAHCOBMM 3JI0YMHaM a TAaKOX MiJIBHUILYBaTH pIBEHb
3aIiKaBJICHOCTI CY0’€KTIB NEPBHMHHOTO (HiHAHCOBOTO MOHITOPUHIY IIOAO
JOTPUMaHHs BUMOT CIIEIiaJbHOT0 3aKOHO/ABCTBA. Lle cnpusie mokpameHHo
SKOCTi (DiHAHCOBOTO MOHITOPHHTY Ha TIJIOOaJbHOMY pIBHI Ta CTBOPIOE
eeKTUBHY CHCTEMY MIKHAPOJHOTO CIiBPOGITHUIITBA B 11ili cdepi [5, €. 202].

TakuM 4YHMHOM, 3 METOI0 BJIOCKOHAJICHHS HAIIOHAIBHOI CHCTEMH
(iHAaHCOBOTO MOHITOPUHTY Ta HEIONYLICHHS BUKOPHCTAHHS Cy0 €KTaMH
(iHAHCOBOTO  MOHITOPHHTY IHCTPYMEHTIB BiIMHBaHHA TpOIIeH Ta
(iHaHCYBaHHS TEPOPHU3MY, OKPIM BIIACHUX 3aKOHOTBOPYMX HAIIPAIIOBAHb, €
HeoOXigHicTh iMIuteMeHTariss pekomenmamiin FATF i MONEYVAL
(Kowmireti excriepTiB Pagu €Bpormu 3 OIIHKY 3aXOiB MPOTHIIi BiIMUBaHHIO
KOILUTIB Ta (piHAHCYBaHHIO TEPOPU3MY) Ta IMIUIEMEHTALlisl B 3aKOHOAABCTBO
VYkpainu upektu €Bponeiicekoro Coro3y y cdepi nmporunii seramizamii
KOIIITIB OTPUMAaHUX 3J0YMHHUM INUISXOM Ta (DiHAHCYBAaHHIO TEPOPHU3MY. 3
METOI0 e(eKTUBHOT peaizalii 3a3HaueHNX HOPMAaTHBHO-IIPAaBOBUX aKTiB, 1X
3MICT MOBHHEH MaTH He (aKyJbTaTUBHHUI Ta peKOMEHIAliHHUN XapakTep, a
OyTH MaKCUMaJIbHO KOHKPETHU30BaHUM, OJHO3HAYHUM 1 OYyTH 00OB’SI3KOBUM
JUISl BUKOHAHHS BCiIMa BU3HAY€HUMU cy0’ekTamMu iHAHCOBOTO MOHITOPHHTY.

Jlitepartypa:

1. Tlpo 3amoGiraHHs BHKOPHCTaHHIO (PIHAHCOBOI CHCTEMH JUIS IJIeH
BiIMMBaHHsA rpomeld abo QinaHcyBaHHS TepopusMy: JlupekTnBa
€poneiicbkoro [Tapmamenty Ta Pagu Big 20 Tpas. 2015 p. Ne (EU)2015/849.
URL.: https://zakon.rada.gov.ua/laws/show/984 037-15#Text (mata
3pepHeHHS: 04.01.2024).
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04.01.2024).
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(hiHaHCOBOT'O MOHITOPHHTY SIK CKJII0BOT YaCTHHH (popMyBaHHS €()EKTUBHOTO
KOHTpONIO U Oe3neku B YkpaiHi. Haykosuil sicHux Yoceopoocbkozo
HayionanvHoeo yHigepcumemy. 2021, Ne 37. C. 35-43.

5. Mempauk O.I1.,, Boxyk LI TenmeHmii po3BUTKY (iHAHCOBOTO
MOHITOPHHTY B YKpaiHi Ta CBiTOBa pakTHKa. /Ipasosi nosenu. XepcoH, 2020.
Ne 10. C. 200-206.

DOl https://doi.org/10.36059/978-966-397-374-6-20

TEOPETHUKO-TIPABOBI 3ACAJIA B3AEMO/IIT
JEPKABHOI CJTYKBU ®THAHCOBOI'O MOHITOPUHI'Y
3 BAHKIBCBKOIO CUCTEMOIO

Kypkyaa A. T.
acnipanm xageopu yusinbHozo,
AOMIHICMPamMueHo20 ma PIHAHCOB020 NPAsA
Knacuunoeo npusamnozo ynisepcumemy
M. 3anopixcocs, Yrpaina

3Bakaro4M Ha BaXKIMBICTh 3a0e3medycHHs (iHAHCOBOI CTAOUILHOCTI Ta
e(pEKTHBHOTO KOHTPOJIIO 32 (PiIHAHCOBUMH OIEPAIisIMHU, TUTAHHSI B3a€MOIIT
HepxaBHoi ciy0H (hiHAHCOBOTO MOHITOPUHTY 3 OaHKIBCHKOIO CHCTEMOIO €
HA/I3BHYAITHO akTyalsHOW0. [1iIBHIIIeHHS 00i3HAHOCTI Ta €()eKTUBHOCTI B Mil
chepi MoOKe 3HAUYHO 3MEHIIMTH PU3UKH (iHaHCOBOI HeOe3mekn Ta
3nounHHOCTI. Kpim Toro, B yMoBax 3pocratoyoi rirodanizanii i nudposuzarii
(hiHaHCOBUX PUHKIB, CIIBIIPALs MiX J€pP>KaBHUM KOMITETOM Ta 0aHKIBCHKOIO
CHCTEMOIO CTa€ Iie OB aKTyalbHOIO, OCKIIBKH 3JI0BKMBAaHHS MOXE
BigOyBaTHCA dYepe3 pPI3HOMAHITHI MDKHApPOIHI KaHAIW. AKTyaJbHUM €
NMUTaHHS IMIUIEMEHTAIlli YacTHH HOPM MDKHApOAHOTO TIpaBa, SKi 3
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ypaxyBaHHSIM BiAMOBITHOI KOH IOHKTYPH Ta PO3BUTKY HOPMATHBHO MPaBOBOL
6a3u, OyxyTh IpUHAHATHAMHE B YKpaiHi. HaiOinbIn Ba)XIMBUM 3aBIaHHIM y
MDKHApOIHOMY CHIiBpOOITHHITBI € ©O0poThba i3 TpaHCHAIIOHAIBHOIO
3IIOYMHHICTIO Ta 60pOTH0A 3 TEPOPU3MOM, Y 3B’ SI3KY 3 UMM IMUTAHHS B3a€EMOII1
OpraHiB JepXaBHOI BiIagM 3 Cy0’e€KTaMH IIEPBHHHOTO (PiHAHCOBOTO
MOHITOPHHTY, a caMe OaHKaMH IOMO 3amo0iraHHs Ta MPOTHIl Jeramizamii
(BiIMHMBaHHS) KOWITIB OTPUMAHUX 3JIOYMHHUM LUIIXOM, (iHAHCYBaHHS
Tepopu3My Ta (hiHAHCYBaHHS PO3IOBCIO/PKEHHS 30pOi MacoBOTO 3HHUILECHHS
3aJIMIIAETHCS aKTyaIbHHIM.

[MpobGnemaruka Bkitouae B cebe HENOCTaTHIO €(EeKTHBHICTH OOMiHY
iHpopMaliero Ta kKoopauHamii MK JlepkaBHOIO Ciyx0010 (iHaHCOBOTO
MOHITOPUHTY Ta 0aHKIBCHKOIO CUCTEMOI0. bpak 4iTKMX MpaBOBUX MEXaHI3MiB
Ta HEIOCTAaTHS B3a€EMOJIS MOXKYTh IIPU3BECTH [0 MOPYLIEHb 3aKOHOIABCTBA
Ta 3arpo3u (iHaHCOBIiH cTabinmpHOCTI. Hampukiran, HecipoMOXKHICTE BHACHO
BUSIBJSITH Ta pearyBaTd Ha ()iHAHCOBI PH3MKH MOXXE MPU3BECTH 10
(iHAHCOBUX 3JI0YHHIB, JIeTaNi3alii JOXOIiB Ta piHAHCYBaHHS TEPOPH3MY.

[Ipobnema icHye dYepe3 HEHOCTATHIO OOI3HAHICTP Ta HEJOOLIHKY
BaXXJIMBOCTI CITIBIIpalli Ta 0OMiHYy iH(popMarieto Mixk JepxaBHOIO cIyx)0010
Ta OaHKIBCHKOIO CHUCTeMO0. JIsi BHIIICHHS IMX MOpoOJieM HEOOXimHO
pO3poOUTH Ta BOPOBAIUTH SHEKTHBHI MEXaHI3MH B3a€MO/Iil, BCTAHOBUTH
YiTKi IpaBWJia Ta BIJNOBIJAIBHICTH 32 1X MHOpPYIIEHHS. TakoX Ba)IHMBO
BJIOCKOHAJIUTH MPOIIEC 0OMiHY iH(POPMAIIi€I0 Ta BIPOBATUTHA HOBI TEXHOJIOTI]
JUIsL TIOJIMIIEeHHS 1boro Tpouecy. JlonaTkoBo, Tpeba HajaBaTH NepiognvHe
HaBYaHHS Ta MiJBUIICHHS KBadidikarmii cHiBpoOiTHHKIB, m00 BOHH Oyiu
rOTOBI €()EKTMBHO BIPOBAKYBAaTH HOBI INpaBWiIa Ta MpoHeaypu. Takox,
BIIPOBA/DKCHHS Ha Jep’KaBHOMY piBHI cTpaTerii pO3BUTKY CHCTEMH
3armo0iranHs  (QiHAHCYBaHHS TEPOPH3MY TMOTPeOye PO3POOKH  HU3KU
3aKOHOJJABYMX AaKTiB, SIKi 3MIHCHIOBATHMYTHh KOOPJMHAIIO Pi3HUX BEKTOPIB
B3aeMoii Mixk JlepkaBHIM (hiHAHCOBUM MOHITOPUHTOM Ta OaHKaMM.

Oyukuiero [lepxaBHol ciaykx0u (hiHAHCOBOTO MOHITOPHHTY € peaiaris
JepKaBHOT TOMITHKM y cdepi 3amobiraHHs Ta OPOTHIIT Jeramizamii
(BIIMHMBaHHIO) JIOXOJIB, OJEPXKAHMUX 3JIIOYMHHUM ILUIIXOM, (piHAHCYBaHHIO
Tepopu3My Ta (hiHAHCYBaHHIO PO3IOBCIO/DKEHHS 30p0i MacOBOTO 3HUILEHHS;
30upaHHsi, OOpOOJIeHHs Ta TMpOBeIeHHs aHanmidy (omepauiiiHoro i
crpareriunoro) indopmarii mpo ¢iHaHCOBI omeparii, IO MiIJIATaITh
(iHaHCOBOMY MOHITOPHHTY, iHIII (iHaHCOBI omepaii ado iHpopmarii, mo
MOXe OyTH TOB’si3aHa 3 MiJO3pPOI0 B Jieraiizamii (BiIMHBaHHIO) JTOXO/IIB,
OTPUMaHUX 3JIOYMHHUM [UIIXOM, a00 (iHAHCYBaHHS TEPOPH3MY UM
(iHaHCYBaHHIO PO3MOBCIOPKEHH] 30p0Oi MacoOBOT0 3HHIIEHHS Ta iHIe [9].

3nificHIol0oun (QiHAaHCOBMI MOHITOPHHT, OaHKU NEPEBIPAIOTH KIIEHTIB Ta
aHami3yroTh (piHaHCOBI omepamii. Y pa3i BUABICHHS MiJO3PLIHX OMEpariii
6ankn iHpOpMyIOTH /[lepxkaBHy ciayxk0y (iHAaHCOBOTO MOHITOPHHTY Ta
MPaBOOXOPOHHI opraHW Ykpainu. Crij 3a3Ha4uTH, M0 O0aHK Mae Ha METi
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HajaBaTH i1H(QOPMAII0 KOHTPOJIOIOYMM OpraHaM IIMOJAO  IiJ03pPUTUX
¢iHaHCOBHX omepailiil. bBaHKiBCBKI YCTaHOBH € HAHOIMBIINMHU (HiHAHCOBUMH
MMOCEepEeTHIKAMH B JEpKaBi, IO i OOYMOBIIOE YacTe BHUKOPUCTAHHSI iX i3
JeTani3amiiHo0 MeToo. B cucremi (iHAHCOBOTO MOHITOPHHTY OaHKH
BHCTYIAIOTh Cy0’€KTaMH NEepBUHHOTO (PiHAHCOBOTO MOHITOPHHTY, a iX
BINOBITHUM Cy0’€KTOM JepiKaBHOTO (hiHAHCOBOTO MOHITOPHHTY BHCTYTIA€
HamionaneHuit  OaHk ~ Ykpainum.  baHKIBCBKI ~ yCTaHOBM  HECYTh
BIJMOBIAJIBHICTS 332 HAJEXHY OpraHi3amilo BHYTPIIIHbOOAHKIBCHKOI
aHTHUIIETaNi3aliifHOT CHCTEMH.

Brockonanennst B3aemomii Mix Jlep:kaBHOIO Ciyk00t0 (piHAHCOBOTO
MOHITOPUHTY Ta 0aHKIBCHKOIO CHCTEMOIO TICHO IOB’Si3aHE 3 MDKHApOJHUM
CHIBPOOITHUIITBOM B OOpPOTHOI 31 3JIOYMHHICTIO SIK HANpsM KPHUMiHAJIbHOT
NONITHKA Jep)KaBH MAae€ Pi3HI aCleKTH, cepel SKUX MOXKHA 3a3HAYHTH
iHpOopManifHO-aHATITHYHIN, OpraHi3amiiHO-TIPABOBUI, METOAWYHUN Ta
pecypcHuii acnektn. CopizgHeHi oprafd, sKi y CBiTOBiH MPaKTHUII oAepKain
Ha3By opraHiB ¢inaHcoBoi po3Biaku (FIU, Bix anrm. Financial Intelligence
Unit), cTBOpeHi y OUIBIIOCTI AepkaB Ui 3MIHCHEHHS KOHTPOJIIO 3a
(iHAHCOBUMH IHCTHUTYyTaMH, mJsi 30WpaHHSA, aHajily Ta NepelaBaHHI
iHpopMarii npo omeparii, sKi MiUIATalOTh (iHAHCOBOMY MOHITOPHHTY. Y
CHIA - ue /JlemaprameHT i3 mnocuieHHsS O00opoTeOM 3 (iHaHCOBUMHU
3nounHamy; y Kanani — LlenTp ananmizy ¢inaHcoBux onepauiii; y SnoHii —
SInoncwkmii odic dinancoBoi posiaku [12].

TakuMm YHHOM, pO3BHUTOK B3aeMomii Mix Jlep)kaBHOK CiIy)k0010
(hiHaHCOBOTO MOHITOPHHTY Ta OAHKIBCHKOIO CHCTEMOIO Ma€ BEJIMKE 3HAYCHHS
U1 3a0e3rnedeHHsT (PiHAHCOBOI CTAaOUIFHOCTI Ta 3aXUCTY BiA (iHAHCOBOI
smounHHOCTI. UImaxu BupimmeHHS 1€l MpoOieMH BKIIOYAIOTh y cede
CTBOpPCHHS €()EeKTUBHUX MEXaHI3MIB B3a€MOJii, BCTAaHOBJICHHS YiTKHUX
MPaBOBUX paMOK Ta MiABHUINCHHA OO0i3HAHOCTI cepell YYaCHHKIB IIPOIECY.
MixXHapOIHUIA JOCBI, KU Tpeda peTeNbHO aHali3yBaTH Ta BIPOBaKyBATH
y JepKaBHy CHUCTeMy MNpOTHIIl Jeramizauii (BiIMHMBaHHIO) JOXOJIB,
oJIepKaHHX 3JIOYMHHUM LUISIXOM, € OCHOBHUM YNHHUKOM PO3BHUTKY B3a€MOJIIT
JepxaBHOro (piHAHCOBOTO MOHITOPHUHTY YKpaiHH i3 Cy0’€KTaMu NEPBUHHOTO
(hiHaHCOBOT'O MOHITOPHHTY, 30KpeMa i3 0aHKIBCHKOIO CUCTEMOIO.
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3AKOPJOHHHUI JOCBIJI TIPABOBOI'O PEI'YJIIOBAHHSI
CTATYCY 'POMA/ISIHUHA TA MOKJIUBOCTI MiOT'O
3ACTOCYBAHHS B YKPATHI

Macauirtin B. B.

acnipaum kaghedpu YuitbHO20, AOMIHICIMPAMUBHO20
ma ghinancosozo npasa
Knacuunoeo npusammnoeo ynisepcumeny
M. 3anopidcocs, Yrpaina

I'poMastHCTBO, BITHOCHHU MiX IHAMBIIOM 1 IEpKaBOIO, SKUM THIUBIA [1]
3aBIITIY€E BIPHOCTI i B CBOIO Uepr'y Ma€ IMpaBo Ha Horo 3axucT. ['poMaasHCTBO
nependavae cTaTyc CBOOOIM 3 CYIyTHIMH OOOB'SI3KaMU. ['poMansHi MaloTh
MIeBHI TpaBa, 000B’SI3KH Ta BIANOBINANBHICTh, SIKi HE HAXAOTHCSA 200 JTHIIe
YaCTKOBO MOMIMPIOIOTHCS HA 1HO3EMIIIB Ta iHIIAX 0cib 0e3 TpOMaIsIHCTBA, SKi
MPOKUBAIOTH Y KpaiHi. 3araioM MOBHI MMOJIITHYHI MIpaBa, BKIFOYAI0OUHU MIPABO
rojocy Ta OOiMaTH [ep)KaBHI IIOCAaIH, 3alie)kaTh BiJ TpOMaJITHCTBA.
3BuyaiiHuMU 0OOB'SI3KAMHU TPOMAJSIHCTBA € BIPHICTH, OMOJATKYBAaHHS Ta
BiliChKOBa CJIyXk0a.

I'pomansHCTBO € HaiOuIbIl MpuBiIEHoBaHOIO ()OPMOIO BiJHOIICHHS
JIONUMHM 10 JepxkaBu. Lledl mmpimii TepMmiH Mo3Ha4Yae pi3HOMaHITHI
BIZJHOCHHM MDK OCOOOI0 Ta JepXaBow, sKi He OOOB’SI3KOBO HAJaloTh
MOJITUYHI TpaBa, ajie nependavyaroTh IHII MPUBLIET, 30KpeMa 3aXUCT 3a
kopaoHoM. Lle TepMiH, sIKuif BUKOPHUCTOBYETHCS B MI>KHAPOIHOMY TIpaBi s
MMO3HAYCHHS BCIX 0Ci0, SKHX JIepKaBa Mae MpaBo 3axuiiatu. HamioHanbpHICTh
TaKOXX CIYXHTh JUIS IO3HAYCHHs BITHOIICHHS OO Jep)KaBU CyO’€KTiB,
BIZIMIHHHX Bil (pi3M4HUX 0ci0; HaNpUKIaa, KopHoparii, kopadii Ta JiTaku
MaroTh HaIllOHAJIBHICTD.

[ToHATTS TpOMajIHCTBA BIEPIIEC BHHUKIO B MICTax i MicTax-IepaBax
CraponaBuboi 'pertii, 1e BOHO, SIK MPaBUIIO, 3aCTOCOBYBAJIOCS JI0 BJIACHHKIB
BJIACHOCTI, aJie He JI0 JKiHOK, pabiB a0 O1MHININX WIECHIB TPOMAJIH.
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KoHmeniist HarfioHaIbHOTO TPOMATHCTBA MPAKTUIHO 3HUKIIA B €BpoTITi B
cepenHi BiKM, 3aMiHEHa cHCTeMOI0 (eomanbHUX MpaB 1 OOOB’sA3KiB. Y
mizHpoMy CepeTHbOBIUYI Ta B eN0Xy BigpomkeHHs HasIBHICTh TPOMaJsTHCTBA
B pi3HHX MicTax ITamnii Ta HiMedunH#M cTano rapaHTi€io iMyHITETY IS KyIIIiB
Ta IHIIUX TpHBUIEHOBaHUX 0cCi0 Binm MpeTeHsii i mpeporatuB (eomamis.
CyuacHi KOHIIeTIIii rpoMaasHCTBa BUKpucTanizyBanmucsk y X VIII cromiTTi mmig
yac Amepukancekoi Ta @DpaHIy3pKOoi PEBOJIOLIH, KOIM TEpMiH
«TPOMaJISTHUHY CTaB Iepea0dayaTy BOJIOIHHS IEBHUMH CBOOOAaMH BCyIieped
MIPUMYCOBI BIaJi a0COMOTHCTCEKUX MOHApPXiB.

OCHOBHUMH MIiJICTaBaMu JUIst HAOYTTs TpoMaJiTHCTBA (KPiM MIKHApOIHUX
yroJ, Takux SK Iepenada TepUTopii ado OINIIOH) € HAPOMKCHHS B MeXax
MeBHOT TEpUTOpii, MOXOPKEHHS BiJ TpoMaJsHWHAa OaTbKiB, LUIIOO i3
TPOMaIsIHHHOM 1 HaTypawizamis. ICHye naBI OCHOBHI CHCTEMH, SKi
BUKOPHCTOBYIOTBCS  JUIA BHU3HAUCHHS TPOMAJJHCTBA 332 MOMEHTOM
HapO/DKCHHA: jus soli, 3riIHO 3 SKOI TPOMAISHCTBO HaOyBaeTbcs 3a
HapOPKCHHSAM Ha TEPUTODIi IepKaBH, HE3aJIE)KHO BiJl TPOMa/THCTBA OATHKIB;
i jus sanguinis, BIATIOBITHO MO SKUX ocoba, A¢ O BOHA HE HAPOIMIACS, €
TPOMaJITHUHOM JIEp’KaBH, SKIIO HA MOMEHT ii HApOJUKEHHSI OAMH i3 OaThKiB.
Cnonyueni Hltatn Ta kpainu Bpurancekoi ChiBApyXKHOCTI NPUIMAIOTH jus
soli sk cBif OCHOBHMH NPHUHLUI;, BOHM TaKOXX BH3HAIOTh HAaOYTTS
IPOMaJITHCTBA 33 TIOXOJDKEHHSIM, ajle MiJJIaloTh HOTro CyBOPUM OOMEKEHHSIM.
[Hmn KkpaiHu, SK MpaBWIIO, NPUUMAIOTH jus sanguinis siK CBilf OCHOBHUIA
MPUHLIMUI, JOTIOBHIOIOYH HOTO MOJIOKEHHAMH MPO HAOYyTTS rPOMAJISTHCTBA Y
pasi MoenHaHHS HApOPKEHHS Ta MOCTIHHOTO Miclsl NMPOXKMBAaHHS B KpaiHi,
HApO/DKCHHS B KpaiHi OaThKiB, AKi TaM HapOAWIHCA, TOIO. llomo)keHHS
3aKOHIB IIPO TPOMAISHCTBO, SIKI 30IraloThCs, YacTO HPHU3BOIATH 10
MIOJIBIHHOTO TPOMaJSIHCTBA; JIFOIMHA MOXKe OyTH TPOMAJSTHUHOM JIBOX KpaiH.
3 iHmoro OOKy, BIACYTHICTh €IWHHUX MPaBWJI MO0 HAOYTTA Ta BTPaTH
TpOMAaJsSHCTBA IHOMI TPH3BOIAWTH 1O  BINCYTHOCTI TpOMAaJISHCTBA
(6esrpomasHCTBA).

VY BigHOCHHaX MiXK OCOOOI Ta CyCHUIBCTBOM MH MOXEMO BHJLIHUTH
YOTHPH BUMIpH, SIKi CHIBBIIHOCATHCS 3 YOTHPMA IMiJCUCTEMaMH, SKi MOXHA
BU3HATH B CYCIUIBCTBI Ta SKi € BAXIUBUMHU JJIsi HOTO ICHYBaHHS:
MOJITUYHHUI/IPAaBOBUI BUMIp, COL[aJbHUI BHUMIp, KYJbTYpPHUIl BHMIp Ta
eKoHOMiuHHiA BuMip [1].

[MomiTnuHMHA BUMIp TPOMaJIJHCTBA CTOCYEThCS MONITHYHUX TpaB 1
000B’s13kiB. 300paxkeHHs: Po3mipy rpoMaisHCTBa IIOAO ITOJITHYHOL
cucreMd. PO3BUTOK 1IbOTO BUMIpY Ma€ Bi10yBaTHCs Yepe3 3HaHHS O THIHOT
CHCTEMH Ta 320X0UEHHS IEMOKPATHYHUX HOTIIIIIB 1| HABMYOK YYacTi.

ComianbHUll BHMIp TPOMAASHCTBA TIOB’S3aHUA 3 MOBEIIHKOK MiX
OKPEMUMH JIFOJbMH B CYCIIUIBCTBI Ta BHMarae MeBHOI MipH JIOSUIBHOCTI Ta
comimapHocTi. ComianbHI HAaBWYKM Ta 3HAHHS COLIAJBHUX BITHOCHH Y
CyCIIBCTBI HEOOXiTHI IS PO3BUTKY I[LOTO BUMIpPY.
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KynpTypHUII BUMIp TPOMaISIHCTBA CTOCYETHCS CBIIOMOCTI CIUIBHOT
KynbTypHOi crmammuHu. llei KympTypHHH BHMIip CIiI pO3BHUBATH depe3
3HaHHS KyJIBTYPHOI CHAIIIMHHU Ta icTopii Ta 0a30BHX HABHYOK (BOJOMIHHS
MOBOIO, YUTAHHS Ta IIHCHMO).

ExoHOMIuHUIT BUMip TPOMAJSIHCTBA CTOCY€ETHCS BITHOCHH MK 0CO00T0 Ta
PHHKOM TIpani Ta cmnoxuBadeM. lle mpaBo Ha mpamio Ta Ha MPOKUTKOBHH
MiHiMyM. ExoHomiuHi HaBuku (i npodeciiiHoi Ta iHIIOT €KOHOMIYHOI
JisTIBHOCTI) Ta mpodeciiiHa miaroroska. Bumipu rpoMaasHCTBa BilirpaioTh
KJIFOYOBY POJIb Y JIOCSATHEHHI IIbOTO0 €eKOHOMIYHOTO BUMIpY.

I[i dYoTmpm BUMIPH TpPOMAASHCTBA JOCATAIOTHCS 4Yepe3 IpOLEecH
comiamizamii, sKki BigOyBalOThCI B IIKOJI, Yy CIM’$IX, T'POMAJICBKHX
oprasizauisx, MOJITHYHUX MAapTisAX, a TaKOXk dyepes acomiarii, 3MI, cycinzcTBo
Ta TPYITH OJHOJITKIB.

Crarts 15 3arampHOi pAekmaparii mpaB JIOAWHA BH3HA€ IPaBO Ha
TPOMaJSHCTBO, IIPaBO 3MIHMTH TPOMaJsIHCTBO Ta IIpaBO He OyTH
1030aBJICHNM TPOMAISIHCTBA. lIpaBO HAa I'POMAASHCTBO IiATBEPIXKYETHCS
OaraTtbMa IHIIUMH MDKHapOJHHMH JOKYMEHTaMH, 30KpeMa €BpONeichKo0
KOHBEHII€I0 Tpo TpomansacTtBo Pamm €Bpomu (1997 p.). Y xoHTEKCTI
MDKHapOJHHUX HOPM «HAIIOHAIBHICTB» 1 «TPOMaASHCTBO» 3a3BHYail
BUKOPHCTOBYIOThCS SIK CUHOHIMHU. lle Takox BipHO s KonBeHmii, sk
nijikpecieHo B 11 [losicHIOBaNbHIN JONOBII: TPOMaASHCTBO «...BIJTHOCHUTHCS
0O KOHKPETHHMX TPABOBUX BIJHOCHH MIiX OCO0OI Ta JEpXKaBOK, SKI
BU3HAIOTHCS LIEI0 JIEPKABOI0. ...CTOCOBHO HaciinkiB KoHBeHMii, TepMiHU
«TPOMAZISTHCTBO» «i «IPOMAJTHCTBO» € CHHOHIMamm» [3].

[TpaBo Ha TPOMASHCTBO € HAIA3BMYAHHO BaXKJIMBUM Yepe3 HOro HaciiIKu
JUISL TIOBCSIKZICHHOTO JKUTTS JIIOAEH y KOXHINH KpaiHi. Bytm BuzHanmm
TPOMaJITHUHOM KpaiHM Mae 0araTo IOpHAMYHUX IIepeBar, sSKi MOXYTh
BKITIOYATH — 3AJIE)KHO BiJ KpaiHW — MPaBO TOJOCYBaTH, 00iMaTH Aep>KaBHI
mocajay, comianbHe 3a0e3nedyeHHs, MEIWYHE OOCIYTOBYBAaHHS, NEpP)KaBHY
OCBITYy, MOCTIfiHE MiCIlle NPOKUBAHHS, BOJOIITH 3eMIICO, abo 3aiimMaTucs
pobotoro, cepen iHmoro. Xo4ya KOXHa KpaiHa MOXKE BH3HAYATH, XTO € ii
rpoOMaJisHAMU Ta TPOMAJsHAMH, SIKI NpaBa Ta OOOB’SI3KM BOHU MAlOTh,
MDKHApO/IHI JOKYMEHTH 3 NpaB JIIOJUHN HaKJIaJaloTh IIEBHI OOMEKEHHS Ha
JICPI)KaBHUH CYBEPEHITET HaJ PpEryJIOBaHHSIM TIPOMaISHCTBA. 30Kpema,
YHIBepCaIIbHUI NMPHHINT MPaB JIIOJMHH 100 HEAUCKPUMIiHAMIT Ta TPHUHIIHIT
YHUKHEHHSI 0e3rpoMaisHCTBa OOMEXYIOTh CBOOOIY [iif AepkaBH IIOAO
TpOMa/ITHCTBA.

be3 moBHOro cnekTpy mpaB JIOJWMHM YYacThb CTa€ BaKKOIO, a TO H
HeMOXnBoto. [lorane 310poB’s, HHM3bKHMH pPIBEHb OCBITH, OOMEKEHHS
cB00OM CII0BA, OITHICT TOIIO — yCe I1e BIUIMBA€E Ha HAlly 37aTHICTH OpaTu
y9acTh y Iporecax i CTpyKTypax, sKi BIUIMBAIOTh Ha HAC 1 Hamii mpaBa. Tak
caMo 0Oe3 ydacti 6arato mpaB JIOJMHU € BaXKOAOCTYMHUMH. CaMe 3aBJIsKH
y4acTi MU MOXeMO OO0y TyBaTH CyCIiJILCTBO, 3aCHOBaHE Ha MPaBax JIIOINHH,
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PO3BHUHYTH COIlialbHY 3TYPTOBaHICTh, 3pOOWTH Tak, 10O HAml roJioc OyB
MOYyTHi, MO0 BIUIMBATH HAa THX, XTO NpHUIMae pIilIeHHS, JOCSATTH 3MiH i,
3pemToro, OyTH cy0’€KTOM, a He 00’ €KTOM HAIIIOTO BIACHOTO JKUTTSI.

B sKkocTi KHMBOTO TPHKIAAy pPETYIIOBaHHA IIPAaBOBOIO CTaTyCy
posristremMo CIHA. 3akon CIIA mpo TrpoMaasHCTBO AETANBHO OIHCYE
yMoBH, 3a sKkux ocoba mae rpomansgHctBo Crmomydenmx [rartiB. Y
Cnonyuennx IlltaTax rpoMansHCTBO 3a3BHYail OTPUMYIOTH BiIHOBIZHO 10O
nojoxedb Koncrutyuii CILA, pi3HHX 3aKOHIB 1 MDKHapOAHUX YTOA.
I'pomansHCTBO — Lie MpaBo, @ HE NMpUBLICH. Y TOW Yac SIK y HalliOHAJIBHUX
JOKyMEHTaX I'POMaJITHCTBO Ta HalliOHAIBHICTh YaCTO BUKOPUCTOBYIOTHCS SIK
B3a€MO3aMiHHI, HAI[IOHANBHICTh BiTHOCUTBCS JIO MPAaBOBUX 3aco0iB, 3a
JIOIIOMOT010 SIKMX 0co0a OTpUMY€E HalllOHaJIbHY IPHHAIEKHICTB, a o(iliiiHe
YWICHCTBO B HaIlil, a TPOMAJTHCTBO CTOCY€ETHCSI BITHOCHH MiXX TPOMaIsTHAMH,
SIKi TAKOXK € rpoMajisiHamMu [4].

HeszBaxaroun Ha Te, 10 HaliOHATBHICTH 1 TPOMAITHCTBO BipPi3HAIOTHCS,
i Cronyd4eni llltaTn BU3HAIOTH PI3HUIIIO MiXK THMH, XTO Ma€ ab0 HE Ma€ Taki
npaBa, iXHI CTaTyTH 3a3BHUYail BHKOPHCTOBYIOTH CJIOBA «TPOMAISHUH» 1
«TPOMAJISHCTBO» 3aMICTh «HAI[IOHAJBHUI» 1 «HALIOHATBHICTE» [5].
Konctutynis Crnonyuenux IlITaTiB He 1ae BU3HAYCHHS HAIIOHAIBHOCTI YU
rpoMajsiHCTBa, ane B crarti 1, posmin 8, myHkr 4 Hamae Kourpecy
MMOBHOBAKEHHSI BCTAHOBJTIOBATH 3aKOH TPO HaTypatizaiiiio [2, ¢. 369].

Intepec cranoButh keiic Bin CILA 3 mpuBoxy HaOyTTS rpoMaisHCTBA.
30KkpeMa KOHKPETHUH MPHKIA]] MO0 HOBUX TEPHUTOPIH, UM acOI[iiHOBaHUX
tepuropiii. Teputopianpamii kazyc Koncrurymii HamaB Konrpecy
ITOBHOBa)KEHHS PETYIIOBATH Bill iMeHI TepuTOpii Ta BonomiHHA CIIOIydeHnX
IrariB. Kopucryrounce 1M TOBHOBaKeHHSIM, KoHrpec mnpoBoaus
PO3MEKYBaHHS MK TEPUTOPISIMH, SIKi Mali OyTH BKIIOYCHI B KiHIICBOMY
MiACYMKY SIK IITaTH, 1 THMH, SKi He Oy Ha HUIAXY NEpKaBHOCTI. 3aBISKA
MM TOBHOBa)XEHHAM KoHrpec BH3HA4aB, KOJNM JKUTEIl MOXYTh CTaTH
rpoMajiiHaMHU Ta sKWil iXHiH craryc y Oynab-skuii 4ac. Jlo 1898 poky Bci
0co0u, SIKI HAPOJMIIMCS B aMEPUKAHCHKUX BOJIO/IHHSX, BBAKAIUCS TAKUMH,
mo Hapogunucss B Cnomyuennx Illtatax, 1 micns npuabaHHsS Oynu
nepe0ayeHi yMOBH KOJEKTHBHOI Hatypadizauii. [Ticist miel gaTi BooiHHS
BHUOIPKOBO BITHOCSITBCS 10 IHO3EMHUX MICIICBOCTEH 1 HE MiINaJa0Th i 0
IIyHKTY PO TpoMasHCTBO YoTHpHAIIATOT mompaBKu. Yepes 1ie pileHHs Bei
ocobu y Binanenux BonoiHHAX CIIA BBakasiicss yMOBHHUMHU IPOMa/ITHAMHU
CUIA, noxu Konrpec He BUpIIIUB IepeaaTH MOBHI IpaBa rpoMajasHcTBa. Le
BKJIFOUAJIO XKHUTENiB AMepHkaHchkoro Camoa, ['yamy, ®@ininmin, [Tyepro-Piko
Ta BipriHcbKHX OCTPOBIB.

79



JlitrepaTypa:

1. Bennxyc Pyyx «OcBita 1 1eMOKpaTHIHOTO TPOMAISHCTBA: BUMIpH
TpOMAaIsSHCTBA, OCHOBHI KOMIIETEHIl, 3MiHHI Ta MiKHapOIHA MiSUTBHICTHY,
CrpacOypr, Paga €sporu, 1997, nokyment DECS/CIT (97) 23.

2. Bickel Alexander M. "Citizenship in the American Constitution" //
Arizona Law  Review. Tucson, Arizona. P. 369-387. URL.:
https://core.ac.uk/download/pdf/72832731.pdf

3. Explanatory Report to the European Convention on Nationality //
Article 2, para. 23: URL: http://conventions.coe.int/Treaty/en/
reports/html1/166.htm#FN2

4. Fourteenth Amendment Citizenship, Equal Protection, and Other
Rights of Citizens // URL: https://constitution.congress.gov/browse/
amendment-14/

5. Stevens Doris. Report on the Nationality of Women // 7th Conference
of American Republics, Montevideo, December 1933. Washington, D.C.
URL.: https://d3crmev290s45i.cloudfront.net/dorp/apdf/0/5bc5/db81/100343
7960.a.pdf?e=1608394874&h=57f31c27d478be7dc2c4c840b938dbeb

DOl https://doi.org/10.36059/978-966-397-374-6-22

IIMTAHHA 3AXHUCTY IIPAB IIVTATHUKIB ITIOJJATKIB

Hpumsa H. FO.

O0OKMOp 10PUOUUHUX HAYK, Npogecop,
npoghecop xapedpu pinancosozo npasa
Kuiscvroeo nayionanvnoeo ynisepcumemy imeni Tapaca llleguenxa
m. Kuis, Yxpaina

3aBxIM aKTyaJIbHUMH JUIsl Oy 1b-SIKOTO TUIATHUKA ITOJATKIB 3JIUIIAIOTHCS
MMUTaHHS peaiizamii Ta 3aX¥cTy Woro mpas. [IpaBa, SKMMHU HAAIJICHO B HAIIiH
KpaiHi IDTATHUKIB MOJATKiB, 3akpiruieHi B [lomaTkoBoMy Komekci YKpaiHu
(mami — ITK). OcHoBHi 3 HUX MicTsaThes B cTaTTi 17 T1K, ogHak el mepenik He
BHYEpIHUU. SIK 3a3HAYAETHCA Y BKa3aHii BHIE HOPMi, «IUIATHUK MOJATKY
Ma€ TaKOX iHIII mpaBa, mependadeHi 3akoHOM» [2 ]. MexaHi3Mm peamizarii
IIpaB IUIATHWKIB MOJATKIiB AetamizoBaHo B iHmmx ctartsax [IK. 3okpema,
MIpaBO Ha 3aJiK YW TMOBEPHEHHS HAIMIpy CIDIadYeHHX, a TaKOX HAAMIpy
CTATHYTUX CyM HOJATKiB Ta 300piB, meHi, mrpadis (m. m. 17.1.10 m. 17.1
ct. 17 I1IK) pernamentyetscs B c1.43 T1K, a npaBo oniep>kyBaTH BiICTPOUYEHHS,
poscTpoyeHHs cruiaté noaaTkis (m. m. 17.1.5. m. 17.1 cr. 171IK) — B ct. 100
IIK Tomo. OkpeMi nmuTaHHS, NOB'I3aHi i3 3aCTOCYBaHHIM IIPaB IUIATHHKIB,
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JIeTaNi30BaHO B IJ3aKOHHUX HOPMAaTHBHO-TIPABOBHX akTax. Hampuknan, B
[opsinky moBepHeHHS (TepepaxyBaHHs) KOIITIB, MOMUJIKOBO ab0 HamMipy
3apaxOBaHMX O JEpPKaBHOTO Ta MICIEBUX OOKETiB, 3aTB. HaKas
Minicrepcrsa ¢inancis Ykpaiuu iz 03.09.2013 p. Ne 787 [6].

LlikaBe HOBOBBEICHHS 3aIPOBAHKCHO 3aKOHOM YKpainu Bix 10 ceprmHs
2023 p. Ne 3317-IX «Ilpo Baecenns 3miH a0 [TomaTkoBoro Komekcy YKpainu
Ta IHIIUX 3aKOHIB YKpaiHU LIOA0 3aCTOCYBaHHS CIELIaIbHUX €KOHOMIYHHX
Ta IHIMX 00MEKyBaJIbHUX 3aX0/iB (caHKIii)» [3]. 3 24 ciuns 2024 p. Halya
YMHHOCTI HOPMa LIOJ0 MOXKJIMBOCTI OOMEXKEHHsI NpaB OKPEMHX IUIATHHUKIB
mojmaTkiB. MoBa ¥ine mpo oci0, BIMHOCHO SKHUX 3aCTOCOBAaHO CAaHKIIi B
MOPSIKY, BCTAHOBJICHOMY 3akoHOM Ykpainu «IIpo caHKIi», Ta SKHX
BHECeHO 710 JlepxaBHoro peectpy cankuiit. Jlo IIK 6yno Bkmoueno cr. 21%,
sKa Tependavae, mo MiACAaHKIIAHI O0COOHM, y pa3i 3aCTOCYBaHHS O HHUX
CaHKII IMOMO 3YMUHEHHS BUKOHAHHSI EKOHOMIYHHX Ta (DiHAHCOBHX
3000B’s13aHb, TO30aBIAIOTECS TpaBa HA TIOBEPHEHHS IMOMIJIKOBO Ta/abo
HaJMIipy CIUDIAYCHHX CyM TOJAaTKiB Ta 300piB, €IMHOTO BHECKY Ha
3arasHO000B ’A3KOBE JepKaBHE COlialbHE CTpaXyBaHH, MeHi, mTpadis; iM
BIIMOBJSIOTP B HAJaHHI PO3CTPOUYCHHS (BIACTPOYEHHS) TPOIIOBHX
3000B’s13aHb (IIOIATKOBOTO OOpry), a TaKOX Y NPUHHATTI PILICHHS PO
MIEPEHECEHHs] CTPOKIB CIUIATH PO3CTPOYEHHUX (BIACTPOYEHHX) CYM; iX
M030aBJICHO MpaBa OTPUMYBATH OFOJKETHE BIiIIIKOAYBAaHHS MOJAaTKy Ha
JI0JIaHy BapTicTh [3].

Pa3oM 3 THM 3aKOHOJaBEllb BHUPINIMB 0araTopidyHy MPOOJIEMY IIOJIO0
MOXJIMBOCTI O€3MEpIIKOJHOTO BUKOHAHHS IMiJCAHKI[IHHUM IJIATHUKOM HOTO
MTOJJTATKOBOTO OOOB'SI3KYy TNpH OJIOKYBaHHI OaHKIBCBKHX PaxyHKIB. 3 II€O
MeTor B MyHKTI 4 cTarTi 4 3akoHy «lIpo caHkmii» OyJio 3akpimieHo, IO
CaHKII HE TMOIMUPIOIOTECSA HA: CIDIATy IIOJAaTKiB, 300piB Ta IHIIHX
000B’S3KOBHX IUIATEXKIB JIO JEpKABHOTO Ta/ab0 MICIEBHX OIOMKETIB,
€IMHOTO BHECKY Ha 3araJlbHOO0OB’SI3KOBE JAepKaBHE COIlialIbHE CTPaxyBaHH,
a TaKko)X BH3HAYEHUX KOHTPOJIIOIOUYMM OpPraHOM T'POILOBHX 3000B’s3aHb;
roraunieHHst (CTATHEHHs) MOJaTKOBOr0 OOpry, HEAOIMKH 31 CIIATH €AMHOTO
BHECKY Ha 3araibHOOOOB’SI3KOBE JEp)KaBHE COILiaJIbHE CTPaxyBaHHS Ta
CIUIATH PO3CTPOUEHUX (BIACTPOYEHHX), Y TOMY 4YHMCII 3a PILICHHSAM CyIy,
IPOIIOBHX 3000B’s13aHb a00 MOJATKOBOrO OOpry IUIATHHKA MOJATKIB Ta/abo
CyM €IMHOTO BHECKYy Ha 3araibHOOOOB’SI3KOBE JEp)kKaBHE COIlialbHE
cTpaxyBaHHs [4].

[TnaTHUK MOAaTKy Mae MOXIIMBICTh 3aXUCTUTH CBOI NpaBa, OCKapKHUTH
HENpaBOMipHi, 3 HOro TOYKH 30Dy, PIMIEHHS KOHTPOJIOIOYMX OpraHiB B
aZMiHICTpaTHBHOMY a00 Cy/10BOMY MOpPSIKY. BruuepraBmm yci MOKIMBOCTI
HalliOHAIBHOTO CY/ZOBOTO 3axXHCTy IUIATHUK MOXXE 3BEPHYTHCH 10
€sporneiicekoro Cyny 3 npaB monuau (gani — €CII), ropucanknis SKoro
BH3HaHa YkpaiHowo. Koncturynis Ykpaiau B 4. 4 cT. 55 rapanTye KO)XHOMY
Micas BUKOPUCTAHHS HAIIOHAJBHUX 3acO0iB MPaBOBOTO 3aXHUCTY MPaBO
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3BEPTATHUCS 33 3aXHCTOM CBOIX MpaB i CBOOO 10 BIATOBIMIHUX MI>KHAPOTHUX
CyIOBHX YCTaHOB YH OpraHiB MDKHapOJHHX Oprafi3aimii, w@wieHoM abo
YYIacHUKOM SIKUX € YKpaina [1].

€CIUI npu BUpIIIEHH]I MOJATKOBHX CIIOPIB INpaBa IUIATHHUKIB IMOJATKIB
po3MIIsae Yepe3 mpu3My Npas, 3akpimieHnx B KoHBeHIIT mpo 3axucT mpas
JIOAWHU Ta OCHOBOMOJOXKHHUX cBoOOo (mani — Konsentis) Ta B [IpoTokomax
1o Kousenuii [5]. € nocute o6'emua mpaktuka €CILJI momo BUpilIeHHS
MOJaTKOBHX criopiB. Haituacrimie nmocrae mutaHHs MMpo NOPYIIEHHS CTaTTi 1
[Tporoxony [lepmioro «3axuct mpaBa BIACHOCTI», a caMe — PO BTPYYaHHS
y TIpaBoO Ha MUpHE BOJIOJIHHSAM MaiHOM». Sk migkpeciroe Cyn, mepmia ta
HaiO1bIn BakimBa BuMora ct. 1 [Iporokony [lepmioro momnsirae y Tomy, 1o
Oynb-siKe BTPYYaHHs JIEPXKaBHOI'O OpraHy y NpaBO Ha MHUpPHE BOJIOAIHHS
MaitHoOM Mae OyTh 3akoHHHM — cripaBa «East/West Alliance Limited» npotu
VYxpaiamy», pimenas Bix 23.01.2014 p. (3asBa 19336/04). Cepen Bimomux
crpas, po3ristHyTHX €CIJI — cipaBa «IHTepcIaB poTH YKpaiHm pilleHHS
€CIUI Bix 09.01.2007 p. (3asBa 803/02); cmpaBa «bynBec» AJl mpoTu
Bomrapii» (2009 pik, 3asBa Ne 3991/03); cmpaBa «Illokin mpotu Yipainy,
pimrenHs Bix 14.10.2010 p. (3asBu Ne 23759/03 ta Ne 37943/06) Tomro [7].

VY BUnagKy ockapeHHs mTpadHUX CaHKLIN 32 HOPYIIEHHS [0JJaTKOBOTO
3aKOHOJIABCTBA, 1X 3aBHCOKHMX PO3MIpIB IUIATHUK BKa3y€ Ha HOPYLICHHS
crarti 6 Kousentii «IIpaBo Ha cmpaBemmuBuii cya». Hampukman, cripasa
«AP., MP. and T.P. v. Switzerland» Big 29 cepnus 1997 p. 3asBa
Ne 71/1996/690/882.

Ceoi pimenHs €CIIJI oOrpyHTOBYE, ONHPAarOYUCh HA «aBTOHOMHI
MOHATTS», HamparnpoBaHi Cynom 3 Mmeroro TiymadeHHs Konsenmii. [Ipn
mopymierHi ctatTi 1 [Iporokomny Ilepmoro Cyz po3risgae TOHATTS «MaifHOY
B aBTOHOMHOMY 3HA4€HHI, SIKe HE 3aJICXKUTh BiJ (opMaikHOI Kiacu(ikarii,
NIPUIHATOI Y HAIllOHAJIbHOMY 3aKOHO/IABCTBI.

[pakruka €CILI cBiTYUTD, IO B TOHATTS «MaifHO» Ta «BIAacHICTH» Cyx
BKJIa[la€ NIMPOKHH 3MICT i OXOIUIIOE 1Ty HM3KY €KOHOMIYHHX IHTEpeciB
(akTUBIB) — sIK MaTepialbHHUX, TaKk 1 HemarepianpHuX. Y crpaBi «beenep
npotu Iramii» pimenns €CIUT Big 05.01.2000 p. (3asBa Ne 33202/96)
HaroJIOIIy€eThCsS Ha TOMY, IO 3HAYECHHS MOHATTS «MaiHO» y 4. 1 ct. 1
[Tporoxkomny Ilepuoro KonBeH1ii He 00MeXy€eThCs IPABOM BJIACHOCTI Ha peui
MarepialbHOTO CBiTy. JlesKi iHII mpaBa Ta IHTEPECH, 10 CTAHOBISATH AKTHBH,
TaKOX MOXYTh PO3TJIIIATHCS K «MAHOBI IIpaBa», a OTXKE K «MaiHO».

B cydacHmx ymoBax [0 CHIpHHX IUTaHb y B3a€EMOBIIHOCHHAX MiX
IUIATHUKaMH TIOJIaTKIiB 1 KOHTPOJIIOIOYMMH OpraHaMM HAJIeXKaTh: IHUTaHHS
3yNMHEHHS peecTpaulii mojgarkoBux Hawiaauux 3 I1JIB; HecBoeuache
BUKOHAHHS CYJJOBHX DILIEHb OpraHaMu JAEp>KaBHOI ITOJATKOBOI ciyxom. Y
Bumaaky 3BepHeHHA g0 €CIIJI maTHUK TOJATKy Mae MOMKIHMBICTh
MOCUJIATUCHh Ha TOPYILIEHHS HOro mpaBa Ha BUIbHE BOJIOJIHHS MaiiHOM B
po3yminHi cratti 1 [Tpotokomy Ileprioro 1o Konentrii.
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IIYBJIYHI 3AKYIIIBJII B PEAJIIAX BOEHHOT'O YACY

Pommmsan 1. B.

acnipanm kagedpu YuginibHo2o,
AOMIHICMpamueHo20 ma IHAHCO8020 Npasa
Knacuunozo npusammnozo ynieepcumemy
M. 3anopixcocs, Yrpaina

VY 3B’s3ky i3 30poiiHOIO arpeciero Ykazom I[IpesumeHta YkpaiHu Bix
24.02.2022 Ne 64/2022 «[Ipo BBeneHHS BOEHHOTO CTaHy B YKpaiHi» 3
24 mrotoro 2022 poky B YKpaiHi 3aIIpoBa/KEHO PABOBHH PEKUM BOEHHOTO
crany [1].

BBeseHHsI BOEHHOT'O CTaHy BHSIBUIO HU3KY PH3HKIB, SIKI MOXKYTh CIITKAaTH
chepy nyOmiuHMX 3aKymiBess [2].
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Jlo mporo Mae OyTH BpaxoOBaHO, IO MyOiYHI 3aKyIiBIi 3aIHIIAIOTHCS
PYLIIIHOIO CHIIOI0 €KOHOMIKH BOIOIOUOT IepKaBH. A MPOBEICHHS 3aKyIIiBEIb
B HEMpO30puil Ta HEKOHKYPEHTHHH CImocid MoOKe TMPH3BECTH 10
Hee(eKTHUBHOTO BHUTpadaHHA OMODKETHHX KOWNTIB Ta  IIiBUIICHHS
KOPYIIIHHAX PU3HKIB.

He mictate y cBOeMy 3MicTi HOpM, Aki O mepembadaimmm O0COOIHBOCTI
3MificHeHHs IMyOIiYHMX 3aKyIiBeslb B YMOBaX BOEHHOTO CTaHy 1 Yrona mpo
acoliamiro Ta TapMOHI3aIiI0 YKpaiHCHKOTO 3aKOHOJABCTBA JIO IOJIOKEHb
Hupextu €C, i cami Jupexktusu 2014/23/€C, 2014/24/€C, 2014/25/€C,
89/665/€EC. BoOauaerbcs, mo VYKpaiHa € TMepIIOl0 JAep)KaBol Ha
€BPOIEIICEKOMY TIPOCTOPI, SIKa MPUCTOCYBala HOPMaTHBHO-IIPAaBOBY 0a3y Ta
IpoLeAypH IyOJIIYHUX 3aKyIiBENb 1O YMOB pOOOTH il 4ac BilHH.

Bupimryroun 3a3HaueHi npobmemu, Ypsa Ykpaiau 16.08.2022 p. yxBanus
3akoH Ykpaiau Ne 2526-IX ,,IIpo BHeceHHs 3MiH 110 3akoHY YKpaind ,,IIpo
myOmigHi 3aKkymiBii” Ta IHIIMX 3aKOHOJABYMX aKTiB YKpaiHH IIOJ0
3MIIACHEHHST 0OOOPOHHHX Ta IyOJIYHMX 3aKyIiBENb Ha MEepiox Aii MpaBOBOTO
peXUMy BOEHHOTO cTany” [3].

Bkazanmmu 3minamm Ha Kabimer MinicTpiB VYkpaiHH MOKIQAEHO
(GYHKIII0 BU3HA4YEHHS OCOOJMBOCTEH MyOJIYHHMX 3aKyIiBelb B yMOBax
BOEHHOTO CTaHYy.

Kabinerom MinictpiB Ykpaiau 12.10.2022 p. Oyna npuiiHsATa NOCTaHOBA
Ne 1178 ,,IIpo 3aTBepaKeHHs OCOOIMBOCTEH 3/IHCHEHHS 3aKyITiBENIb TOBAPIB,
poOiT i mociyr Ui 3aMOBHHKIB, Iiepen0adeHux 3akoHOM Ykpainu ,,IIpo
myOmiyHi 3aKymiBIIi”, Ha Tepiol Iil MPaBOBOTO PEKUMY BOEHHOTO CTaHY B
VYxpaini Ta npotsarom 90 mHIB 3 THA HOTo MPUMUHEHHS a00 cKacyBaHHM» [4].

ITocTanoBoro BBeZEHO OOMEXEHHS IIOA0 3aCTOCYBAaHHSA MPOLELYD
3aKyMiBeNb — 3aJHIICHI BIAKPUTI TOPTH 3 OCOOIUBOCTSAMH, OOYMOBICHIMHU
BBE/ICHHSIM BOEHHOTO CTaHy, MOXIIMBICTb 3aKyITiBEIb 32 PAMKOBUMH YTOAaMHU
Ta 3 BUKOPHCTAHHSIM €JIEKTPOHHOTO KaTaJory.

Iliero  mocTaHOBOK  mepeabaueHa  MOXKIHUBICTH — 3aCTOCYBaHHS
3aMOBHUKAMH  €JIEKTPOHHOT ~CHCTEMH 3aKyIiBelb (BIIKPUTI  TOprH,
EJISKTPOHHHUM KaTaJor), SIKIIO BapTICTh 3aKyMiBJi TOBapiB 1 mociyr (Kpim
MOCIyT 3 TIOTOYHOTO PEMOHTY) cTaHOBUTH abo mepeBuirye 100 Tucsd
I'PUBEHB, ITOCIYT 3 IOTOYHOTO PEMOHTY CTaHOBUTH ab0 nepesuiye 200 THCTY
TpUBEHB, POOIT CTAaHOBUTH a0 mepeBumye 1,5 minbiiona rpuBens. 1o 10ro
MOMEHTY BUKOPHCTOBYBATH €JICKTPOHHI KaTaJorW OyJI0 MOXJIMBO JIMIIE Ha
JIOIIOPOTOBUX CyMax.

14.09.2020 poky nocranoBoto Kadinery MinictpiB Ykpainu Ne 822 Gyio
3aTBep/keHo [lopsnok QopMyBaHHS Ta BHUKOPHCTaHHS EJIEKTPOHHOTO
katasnory [5]. ITynkr 10 nmocranoBu Kabinery MinictpiB Ykpainu Ne 1178
PO3LIMPUB  MOXJIMBOCTI BHUKOPHCTAHHS €JIEKTPOHHOIO KaTajory, sk
aNbTEPHATHBY BIIKPUTHM TOPTaM, JUIsl 3aKyMiBIi ToBapy 0e3 BCTAHOBJICHHS
BapTICHUX KPHUTEPIiB.
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HaBeneni 3akoHOMaBYI 3MiHU MaJIM HACTIAKOM 301IBIIICHHS 3aKyITiBEIb 3
BHKOPHCTAHHAM €JIEKTPOHHOTO Kataiory 3 590 opranizaTopiB y ciuni 2023
poky mo 1654 y ciuni 2024 poxy, a cepemHsi KUIBKICTh IMPOMO3HLIN MiHN HA
Topru ckianana 3,86 [6].

3a ymoBaMH pPOOOTH  ENEKTPOHHOTO  KarTajory, MOTEHIIHHNX
IOCTavyaIbHUKIB BiIOMpae aAMiHICTPAaTOP KaTajory. 3aMOBHHUK 3BUTBHIETHCS
Bil HEOOXiTHOCTI TOTYBaTH TCHICPHY JJOKYMCHTAIlD, IIPOBOIHUTH
kBaniikariro nocTayajgbHUKA, 3QJIUIIAETHCS JIUIIE BU3HAYUTH KPUTEPil ISt
TOBapy. SIK HACIII 10K, 3aMOBHUK OTPUMYE BXKE NIEPEBIPEHOT0 NOCTaYaIbHUKA.

Ha renepimHiii yac nependavyeHa €auHa MpoLEaAypa, 3a KO MOXKIHBO
npuaOaHHs TOBAapy B CEJICKTPOHHOMY Karajo3i — 3aluT [POMO3ULiN
NoCTayalbHUKIB. oro TexHomoriuma kapra Oyje pO3NOYMHATHCH i3
myOmikamii piYHOTO TUTaHy 3aKyIiBedh a00 BHECCHHS JI0 HHOTO BiINOBITHUX
3MiH (70 5 pobounX JHIB 3 AaTH 3aTBepKeHH:). OTOJOMICHHS 3alUTy LiHU
13 3a3HA4YEHHSM KIHIIEBOTO CTPOKY IOJAHHS I[IHM NMPOMO3HUIINA Ta MPOEKTY
norosopy. Ha monady moTeHIiHHMME IOCTadyaJbHUKAMH I[IHU MPOTO3MIii
HaJaeThCsl He MeHIIe 2 poOoYnX AHIB. Y A€Hb 3aKiHUCHHS CTPOKY MOJaHHS
LiHU TPOMO3HIIiH, CHCTEMa aBTOMAaTHYHO BH3HAYA€ HAMOIBIIT €eKOHOMITHOTO
BUTiJIHY Mpono3uiiro. OTpHUMaBIIN pe3yIbTaTH, 3aMOBHHUK Mae 2 poOoul aHi
JUISL IPUAHSTTS PillIeHHS PO BU3HAUESHHS MPOTO3HUIIT LiHU MEPEMOKHOIO Ta
MITBEPKCHHS. HaMipy ykiiacté aorosip. Ilporsrom He MeHmie 5 Ta He
Oinpuie 10 kaneHAapHUX AHIB BigOyBaeThbesl MiANUCAHHS JOroBopy. s
myOutikauii 3BiTy HagaeTbes 3 poboui aHi [7].

3a3Hany 3MiH y MepioJ BOEHHOTO Yacy i mpoIeaypa BiIKPUTHX TOPTIB,
3’SIBWJIMCH TaK 3BaHi ,,BIAKPUTI TOPTH 3 OCOOTHUBOCTSIMHE .

BimMiHHICTE BIIKPHUTHX TOPTIB 3 OCOONMBOCTSAMH IOJSITae€ y OLTBIT
JOSIIFHOMY CTaHi Ta CIpoIeHil mponenypi. Tak, mms Toro, mod BinOyIHch
BIZIKPUTI TOPTH 3 OCOOJIMBOCTAMH JOCTATHS HassBHICTD OJJHOTO yJacHHKA.

TexHoNoOTiYHA KapTa BiJKPUTHX TOPTiB 3 0COOTUBOCTSIMH, ITiCIISI BHECCHHS
BIMOBITHUX 3MIH [0 PIYHOrO IUIAHY 3aKyIiBeNb Mepeadavae MOMaHHS
OTOJIOIICHHS TIPO 3aKyMiBIIO Ta 7 KaJCHOAPHUX [HIB JJIS HAJaHHS
npono3uiii. ITicnsi 3akiHYEHHS CTPOKY MOJAHHS IPOIO3UIIH, MPOTIrOM
OJHOr0 pobodYoro AHS BiIOYBAa€ThCs AayKI[IOH, 32 YMOBH HaJXOJPKEHHS
Oijplie JBOX Ta Olnblie TEHACPHUX MPONO3WIii. Jins BU3HAYECHHS
MIEPEMOXKITSI 3aMOBHHKY HAJA€THCS TEPMiH Bif 5 10 20 poGoumx IHIB, Micist
4Oro NMpoTsroM 6-15 kajneHAapHuX IHIB Mae OyTH yKiaaeHHi norosip [8].
Takum YMHOM, TpOLEAYPY BIIKPUTHX TOPTiB 3 OCOOJIMBOCTSIMH MOXKHA
npoBect 3a 20 THIB.

[TincymoByroun 3ampoBa/pkeHI 3MIHM MOMKHAa 3pOOMTH  HacTyITHI
BHUCHOBKH.

He maroun mocBimy niii B yMOBax BOEHHOTO CTaHy, Ypsax YKpaiHU 3Mir
yTpuMatu cdepy HyOJiYHMX 3aKyIiBeNb Ha HAJEKHOMY 3aKOHOIABUOMY
piBHI. 3ampomnoHOBaHi 3MiHM (AKTHUYHO OyJiM HAINpaBleHI Ha CIPOILICHHS
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JOCTYIy JO MyONiYHMX 3aKyIliBelb, CKOPOYEHHS CTPOKIB 3aKyIIiBelb,
3aro0iraHHs pu3NKaM BOEHHOTO Yacy, 0e3 30UTKIB AJIs caMoi CUCTEMH, He Ha
OIKOAY TpPHWHIUMNAM ITyOmigHNX 3akymiBens. CHOpomeHHS MNpoueaypH, il
LIKOBUTA TIPO30PICTh CHPWSIIM MiABHINEHIM yBazi 3 OOKy MOTEHIIIHHHX
MOCTa4YalbHUAKIB /10 BHECEHHs iH(popMamii mpo cede J0 eIeKTPOHHOTO
Kartanory. JIocBiz, OTpuMaHUi1 y Iepio BOEHHOTO Yacy 3 YCIiXOM MOXe Oy TH
3aNpoBaPKEHNH 1 y MUPHHUH 4ac, aJDke 3alpolioHOBaHi 3MiHH JOTPHUMYIOTh
THX BUMOT, 32 SIKUMH BUOYTOBYBaJIKCh ITyOJIIUHI 3aKyIIiBII 10 HOYATKY BiHHH.
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HATIPSIMH YJIOCKOHAJIEHHS IIPABOBOI'O PET'YJIIOBAHHS
BILTABY I'POMAITHCHKOI'O CYCHLILCTBA HA MICLIEBE
CAMOBPSTYBAHHS 3 YPAXYBAHHSIM 3APYBIKHOT'O
JIOCBIY

Coxa C. C.

acnipanm kaghedpu YuitbHO20, AOMIHICIPAMUBHO20
ma ghinancosozo npasa
Knacuunoeo npusammnoeo ynisepcumeny
M. 3anopidcocs, Yrpaina

OcTaHHIMM pPOKamH pOJIb TPOMAJSIHCHKOTO CYCHUIBCTBA B MICIEBOMY
Bpsi/lyBaHHI CTaJia MoIyJIIPHOIO TEMOIO 0araTboX HayKOBHX JMCKYCiif. B octanHi
JECATWITTS TepeXiJ Bif TPAAWIIHHOTO IEPXKABHOTO YIPABIIHHA JO HOBOTO
JIep>KaBHOT'O YIIPABJIiHHSA Ta, 3pEIITOI0, HOBUX MOJIENIEH IepKaBHOTO yIIPABIIiHHS
T IKPECIIIO BiIPODKEHHS TPOMAISTHCEKOTO CYCITUTLCTBA B YChOMY CBiTi. [IpoTe
NIATaHHS, SIKE IOKM INO 3ajJIMIIAECTHCSI Oe3 OJHO3HAYHOI BIINOBIIl, XTO Mae€
IHII[IFOBATH TTAPTHEPCTBO: TPOMAJITHCHKE CYCITUTLCTBO YH YPsA?

Jlesiki TEOpPEeTHKH CTBEP/KYIOTh, IO YPsI MIr OM BiJirpaBaTH aKTHBHY
pOJIb ¥ 320XOUEHHI ydyacTi rpoMajisiH y mpuitaarti pimens [1; 4; 5] Hasits
Jbx. Jlenxapar i P. JleHxapAaT BKa3ylOTh Ha «BAXKIMBY pOJIb Ypsay B
320XO4YEHHI PO3BHUTKY I'pPOMaJH Ta I'POMAISHCHKOro CycmiibcTBay. OnmHak
KOHKPETHOI MOJeJli MapTHEepPCTBA BJIaJM Ta TPOMAASHCHKOrO CYCHIIbCTBA
ABTOPH HE HABOASATH.

[MaTHeM cTBepIUKye, IO JAEMOKpPAaTHYHA Tpaaullis 3aleXHTb Bif
ICHyBaHHS TPOMAaJCbKO aKTHBHUX TIDOMaJsSH, AaKTUBHUX B YPSIOBHX
CTPYKTypax. BiacyTHicTh ywacTi rpoMajasH y Cy4acHOMY YINpPaBJiHHI
3MEHIIIy€ 3JaTHICTh MICHEBOI JEeMOKpaTii OyTH MpeICTaBHUIBKOK Ta
gyiiHOto. Bomuowac [Ix. Jlemxapar i P. JIeHxXapAT HaroJiomyrTh, IO
«TpOMaITHA poOMIK O Te, 0 BOHU TIOBHHHI pOOMTH B IEMOKparii — BOHH O
KepyBaiu ypsiaom» [1].
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Pa3oM i3 mOJIITHYHUMU Ta COLIaTFHUMH 3MiHAMH PO3TIISTHEMO JTUTOBCHKE
CYCIILIBCTBO, SIKE TTOBEPTAE i/1ei JeMoKpaTii Ta rpOMaasIHCEKOTO CYCIIILCTBA.
OpHak fieThes He JHIIE PO IXHE KITIOBEPHEHHS), a U PO «BIIPOBAKECHHY,
OCKIIBKH TIEBHOIO MipOI0 TPOMAISTHCHKI KOHIICTIIIIT € HOBIMH B COLIiaIbHOMY
KHUTTI Ta COLIATBHOMY IHCKYypci Ta MeHTamiTeTi JIMTBH, a TakoX iHIIHX
MOCTKOMYHICTHYHHX KpaiH.

KoHuemnuisi rpoMaitHCBKOTO CYCIIIIBCTBA 9aCTO 0OTOBOPIOETHCS, OJHAK,
BOHA JIOCUTh PO3MHTA, OCKIJIbKM BOHA 3aBXKAW BH3HAYAETHCS IIEBHHUMH
KPHUTEPISIMH Ta ICTOPUYHUM KOHTEKCTOM. ['poMaiiHChbKe CyCITUILCTBO B HOTO
ICTOPUYHOMY KOHTEKCTI 3aBXJIHU OYJIO YUMOCH, L0 «JIEKUTh 11032 PHHKOM 1
JIepkaBooy» ab0 MpPOTUCTOITh JepXkaBW, OJHAK, B TOH e dYac BOHO
HEBITIIBHE BiJ JOOpOro yrnpasiiHHS [7].

I3 mepexomom Big HOpPMAaTWBHOI MOJETl AEPXKABHOTO YIPaBIiHHA,
«BKOpiHEHO{ B ifel pallioHAIFHOTO BHOOPY», A0 HOBOTO JEpPKaBHOTO
YIpaBIiHHS TPOMAISTHA HA0YBAIOTh BIATIOBIAHOI PO B CHCTEMI AEPIKaBHOTO
yopaBmiHHA. 3iMMep CTBEpIUKye, IO NHTaHHA MapTHEPCTBA MiX
TPOMAaITHCHKHM CYCIIUILCTBOM 1 YPSAIOM «Ha0y10 00epTiB, 0COOIMBO y CBITII
3pOCTAI0Y0] BYKIIMBOCTI YPAAOBHX 3aX0/iB». Y IIbOMY KOHTEKCTI BOHA BKa3ye
Ha B&XJIMBICTh MEPEXONY BiA «ypsIy» 10 «YNPaBJIIHHS», OCKUIBKH LI Ja€
IMIyJIbC JUIS OOTOBOPEHHS PI3HMX MOJeNieil mapTHepcTBa. CIUHOI yMKH
0710 MOJIeNIel MapTHEPCTBA OpraHi3alliii TPOMAaJSIHCHKOTO CYCIIIBCTBA Ta
MICIICBOTO CAMOBPsITyBaHHs Hemae[7].

Pi3Hi coriampHi HayKd — TIOJITHKA, CKOHOMIKA, COIOJOTIS YH
aJIMiHICTpATHBHI HAyKH — HATOJIOIIYIOTH Ha PI3HUX BHMipaX MapTHEPCTBA!
«mg  ekoHOMICTiB 1 HAayKOBHIB aJgMiHICTPaTHBHHX HAyK TEMH
Pe3yIBTaTUBHOCTI Ta e(PEKTHBHOCTI 3HAXOAATHCS B IIEHTPI iHTEpECy.

OTxe, EKOHOMICTH Ta TIONITHYHI PaJHUKH TOCTPO UIYKAIOTh 3aco0n
MakcuMmi3almii BHpOOHMITBA. HaBmakw, TONOBHHH iHTEpEC IIONITOJOTIB
IIOB’SI3aHUI 3 NMUTAHHSAMH Ta TEMaMH TPO Te, SIK BCTAHOBHUTH, MOTJIMONTH,
MOKPALIUTH Ta CTabiIi3yBaTH JEMOKpaTilo, a TOUHIlle — JeMOKpaTHYHE
YIPaBJIiHHS 4Yepe3 MapTHEPChKi JOMOBIIEHOCTI, BKIFOYAIOUH TPOMAJSTHChKE
CYCHIILCTBO Ta Opraizaiii TpeTboro cexropy. TyT TeMH JIETiTUMHOCTI Ta
JIEMOKPATUYHOT Mi3BITHOCTI € IICHTPAMHU aHai3Yy.

ExoHOMicTH Ta HayKOBII 3 Jep)KaBHOTO YIPABIiHHS 3alliKaBieHI B
maptHepchkux yroxax 3a ydactio OTC [TSO — Opranizanii TpeTsoro
CEKTOpY ], SIKI MIIKPECITIOI0Th BUX1IHIH BUMIP yIIPaBIIiHHS, TO/I IK OCHOBHUI
IHTEpeC TOJITOJIOTIB 30CEPE/KYEThCSI B OCHOBHOMY Ha BXiJHIN CTOpOHI
yIpaBIiHH[6].

Tum He MeHI, MOKHA BUAUTHTU AESKI MOJAENI IUIs aHANi3y PO3BHTKY
MIapTHEPCTBA MK OpraHizalisiMi IPOMaJSTHCHKOTO CYCITUILCTBA Ta MiCIIEBOIO
BJIAI00.

HaiiBimomMimmMu B KOHTEKCTI JI€pPKaBHOTO YMPAaBIiHHA € MOJETh
«Yotupu C» Hamxama Ta THHOJIOTiS MEXaHI3MIB Iep>KaBHOTO YIIPABIiHHA
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TpeThoro cexropa Sura.[7]. Ils Momens BKIIOYAE JBI TOYKH 30PY: MMO3MIIIIO
ypsoy IIOAO OpTaHi3aliif TPEeThOTO0 CEKTOPY Ta IO3UINI0 OpTraHi3amii
TPETHOTO CEKTOPY IOoA0 ypsiny. Ha ocHOBI mmx nBOoX Todok 30py Hamxkam
MIPEJCTaBIIsI€ THITOJIOTIIO MapTHepeTBa. Y THmoiorii Hamkam Haromomrye Ha
MeBHUX MmAx (mimi) i meBHHMX 3aco0ax (CTpaTerisfix), OCKUTBKH KOXKHA
OpraHizamisi — ypsAaoBa 9d HEYpsAOAOBa — MparHe JAOCSITHEHHS NMEBHHUX ILIJICH,
BUKOPHCTOBYIOUH ITeBHI cTparerii. OpraHizanii «IJ1aBaoTh y pycii HOJNITHKH,
BOHM CTHKalOThCS OJHA 3 OJHOI0 B OJHIM 13 YOTHPHOX MOMKIIMBHX
koMbinamiit» [3, ¢. 375].

Jdnst  aHamizy nOpaBOBOrO DEryJIIOBaHHS BIUIMBY T'POMAJSTHCHKOTO
CYCHIJICBTBA Ha MiCIIeBE CaMOBPSIYyBaHHS 3 ypaxyBaHHSIM J0cBiny JIuTBm,
3BEpPHEMO yBary Ha JIaHi 10CiiJukeHHs poekTy «Micuesa nemokpartist 2009,
IIPOBEJCHOTO Kadenporo Aep:KaBHOTO YIpaBIiHHA YHiBepcuTeTy Mukomiaca
Pomepica. i [emaprameHTy Iep>KaBHOTO YTIPABIiHHSI Ta MYHIIIUIAIHLHOTO
HaBYAJBHOTO HEHTPYy KayHacbKOro TEXHOJOTIYHOTO  YHIBEPCHTETY.
I'pomansHCBKE CyCHIIBCTBO OYIIO TICHO OB’ SI3aHE 3 PO3BUTKOM JEMOKpATii,
sk kaxke CriBeH Enctad, «iIK 330BHI, BCEpeOUHI IOJITHYHOI CHCTEMH B
LIOMY, TaK 1 BHYTPILIHBO, B MEXaxX camuXx acotnarii» [2, ¢. 105].

Y4acTh rpoMaisiHCHKOTO CYCHIUJIbCTBA B YIPABIIiHHI BiAIirpae Ba)KITUBY
poib y pizHHX cdepax AepKaBHOI MOJITHKH Ta 3MIIHIOE JEMOKPATHYHI
Tpamuilii. Y4acTh 3aJe)KUTh HE JIMIIC Bil aKTUBHHUX TPOMajsH, a H Bix
IHII[IaTUBH BJIAJIH.

OnHUM 13 COCO0IB aKTHBHOI y4yacTi B MiCLICBOMY YIPaBIIiHHI € Y4acTb y
MiCBKill paji. HalmomymspHinmimM crmoco0oM 3a0X04YeHHS IPOMaISH JI0 y4acTi
B MiCIIEBOMY BpsAyBaHHI Oyla JOCTaBKa ariTallifHAX MarepiaiiB
0e3rmocepeTHBO J0 MiCIlb IPOKUBAHHSI, OJTHAK MiCIIeBa BIIAJa PIIKO aHAII3YeE
CHUTYAIIiI0, YOMY i SIKi TPYIIH TPOMAJISTH O€3 IisUTbHI.

UneHn CycCHiIbCTBa HAWOUTBII KPUTHYHO CTAaBIATBCSA O IHII[IaTHBU
MYHIIMIAITETY K MIOAO0 aHali3y HEAaKTMBHUX TPYyH TpOMagsiH Yy
MYHIIMIIAITET], TaK 1 IOCTABKH aritalliiHUX MarepiaiiB o rpoMaisiH. b
MMO3UTHUBHO CIPUHAMAIOTH CHTYAIIil0 MOJITHKK Ta MICIIEBa Baaa. Y psii Mir Ou
BiJlirpaBaTl aKkTHUBHY POJIb y 320XOYEHHI Y4acTi IpOMajisiH y MiCLUEBOMY
BpsiIyBaHHI, ajie 3aI[iKaBJICHICTh | MOTHBAI[IS CAMUX TPOMAJISH € KIIOYOBUM
(dhakTOpoM y IbOMY MpOIieci. 3TiHO 3 eMIIIPUYHUMHU JaHUMH, 64,7% dICHIB
CyCIIbCTBA BBAXKAIOTh, IO PIBEHb Yy4YacTi TPOMAASH y MICIIEBHX
I'POMAJICBKHX CIIpaBaX € JOCHTh HHU3bKHM, TOJI SK OUIBINICTE MICHIEBHX
aZMiHICTpalliii 3asBIISIOT, IO Y4aCTh IPOMaSTHCHKOT'O CYCIILIECTBA € JOCUTD
HOPMaJIbHOIO a00 HaBiTh BHCOKOIO (28% MicIieBHX aJMiHICTpPaTOpPiB KaXyTh,
0 PiBeHb y4acTi TPOMAJSH Yy MICIEBUX CIpaBaX BHCOKHH). LI TeHmeHIis
BKa3ye Ha Te, 1[0 CaMi WICHH CYCIMLIbCTBA HAHOIIbII KPUTHUHO CTABISATHCS
JI0 piBHSA ydacTi, TOMI SK aaMiHICTpallis CTaBUTHCSA JO ILOTO HAWOIIBII
npuxuibHO [8, ¢. 201].
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Sk moka3yroTh SKICHI JlaHi, K MicIleBa aJMiHICTpaIlis, TaKk 1 aKTUBICTH
CyCIIIBCTBA BH3HAIOTH BAXUIMBICTH y4acTi TPOMAISHCHKOTO CYCIIBCTBA B
ynpaBiiaHI. [71aBa pemapTraMeHTy MyHIIHIIATITETY Kake, IO Ba)XITHBO
3aJydaTd rpoMaay Ta iHII JOOpOBLIBHI opraHi3amii y MpUAHATTI MiCIIEBHX
pimens. BiH cTBepKye, MO yCIiX MapTHEPCTBA 3aJIEKUTH BiJl MCHTAITETY
TpOMaIy, TPOMAASHCHKOTO CTAaBICHHS Ta iHIMiaTHBU. UNEHH CycCIHiabCcTBa
TAaKOX NOAUIIIOTH Ty caMmy IyMKY, CKa3aBIIM, IIO y4YacTb TPOMaJsH Yy
MICIIEBOMY YINIPaBIIiHHI € Iy»e BaKJIUBOIO JJIsl CAMUX TPOMaJIsIH, OCKUIBKH 1X
3alliKaBJICHUH — OyTH 3aJIyd4eHHM, BIUIMBATH Ha PIlIEHHS Ta CTBOPIOBATH
peanbHy IeMOKpartiro. [[apTHePCTBO € YCHITHUM Ha BHUIAIOK, SKIIO OOHUIBI
CTOPOHHU 3alliKaBJieHi B HboMY. HiXTO He MOKe CTBOPUTH MapTHEPCTBO, SKIIO
OJIHa CTOPOHA HE BUSIBIISIE IHTEpeCYy. 3BHUYANWHO, ISl PO3BUTKY CIPaBXHBOTO
MIApTHEPCTBA MOTPIOHO NECATHIITTA, 1 AepXKaBa TAKOXK NOBHHHA IPOBECTH
iHimiaTuBy. THM HE MEHII, WICHH CYCIUIBCTBA CKENTHYHO CTaBISATHCS IO
3YCHIIB MICIIEBOI aqMiHICTpalii, o0 iHIIFOBaTH MapTHEPCTBO MK OpraHaMu
MICIICBOTO CaMOBPSAYBaHHA Ta CYCHUIBCTBA. MYHIIHIANITET HIKOTH HE
CTyKa€ y /ABEpi 3 MPOXaHHAM PO MapTHEpCcTBO. UneHaMm rpomaj moTpioHO
pO3YMITH, IO BOHM MOBHHHI IHIIIIOBATH MapTHEPCTBO, 1 JHINE TOMII
MPUXOJIUTH MYHILUIAJITET.

TomMy, cmiBmparsi CycmibcTBa 3 MICIIEBOIO BJIAJ0K0 € JOCHUTH
(parMeHTapHOIO, SIK MPABHJIO, € OKPEMUMH IPOEKTaMH, ajle SBHOI cTpaTerii
JUISL PO3BUTKY MapTHEPCTBA IIIe HEMAE.

Otxe, AMCKYCis PO T, XTO MA€ BiirpaBaTH akKTUBHY POJIb Y TAPTHEPCTBI
MDX Oprafi3amisMd TPOMAISHCHKOTO CYCIIIIBCTBA Ta MICIIEBOIO BIAJOIO,
3aNMIIaeThCs BigkpuTor. [IpoTe, mMiaCcyMOBYIOUH 3alpoIOHOBaHI MOZETI
MapTHEPCTBA, MOXKHA TIOMITHTH, [0 BOHHU 3/IeOUTBIIOTO Opi€HTOBaHI abo Ha
IHIIIIaTHBY ~ TPOMAISHCHKOTO  CYCILIBbCTBA, ad0 Ha  B3aEMOIIIO
TPOMAJTHCHKOTO CYCIUTBCTBA Ta BIAH. 3 IHIIOTO OOKY, €MITipHYHI JaHi
JI03BOJISIFOTH MPHUITYCTUTH, 1[0 MICIIEBA BJIaJia BU3HAE MIepeBary apTHEPCTBA
1 B OLIBIIOCTI BUIAKIB TOTOBA JIO CITIBIIPAILI.

EmmipuuHi gaHi BKa3ylOTh Ha Te, HI0 YpsAIOBa IHIIiaTHBA IOCHTH
¢parmenrapua. MiciieBa Biaja NPUAUISE Mal0 yBard aHali3y iCHYHOUYOT
CUTyalii, o Morjo O maTH 3MOTy 3amoOirTH TakKUM JK€ IOMIJIKaM Yy
MaiioyTHpoMy. Yacrilie BOHM MparHyTh JO KOPOTKOTEPMIHOBHX iH,
HaIpPHKIIA] JOCTABKH ariTallifHUX MaTepiatiB rpoMajssHaM J0J0MY .

TuM 4yacoM WiIeHH CyCHIIbCTBA HAWOIIBII KPUTHYHO OILHIOIOTH PiBEHb
y4acTi; O/IHaK BOHM TaKOXX HE JAI0Th YiTKUX MOpPaJ 010 PillleHb.

MoskHa TPHUITYCTHTH, IO POJIb CYCIJIbCTBA Y MICIIEBOMY BpsTyBaHHI
JIOCUTh aKTyajlbHa SIK B Teopii, Tak 1 B mpaktuwi JIurBu. Crocobu Ta moneni
MIapTHEPCTBA 3/1e€0LIBIIOT0 0a3ylOThCSI HA B3a€EMOJIONOBHIOBAHOCTI, TOOTO,
00uABI CTOPOHM MAIOTh CXOXI I (TTAPTHEPCTBO), ajie BiJAIOTh MepeBary
PI3HUM [UIAXaM i CTpaTerisiM iX TOCATHEHHS.
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10 IUTAHHS PE@OOPMYBAHHA
JAEP)KABHOTI'O PEI'YJIIOBAHHSA COPEPU
KUTJIOBO-KOMYHAJIbHOI'O TOCIIOJIAPCTBA B YKPATHI

Cnacenko K. O.

Kanouoam 10puouyHUx Hayx,
doxkmopaum Knacuunoz2o npusamno2o yHigepcumemy
M. 3anopixcocs, Yrpaina

Ha cporomni mmraHHS pedopMyBaHHS  IKUTIOBO-KOMYHAJIHHOTO
TOCIOJapCTBa, a CaMe MEXaHi3My JIepP:KaBHOTO PETyIIIOBaHHS y Iil cdepi, €
BKpail akTyalbHHM 3 OIJIy Ha peadii BBEICHHS IPABOBOTO PEKUMY
BOEHHOI'O CTaHy.

Bapto HaromocuTH, 1O BiJ €(pEKTHBHOTO JACPKABHOTO PETYIIOBAHHS
3aJICKUTh BUKOHAHHS 3aKOHOJABYO BCTAHOBJICHUX 3aBIaHb y Wil chepi —
3a0e3meueHHs pallioHAILHOTO BUKOPHUCTAHHS HAsBHUX PECYPCIB Ta CTAJIOTro
PO3BUTKY HACEJICHWX MYHKTiB; CTBOPEHHS Ta MiATPUMAHHSI KOHKYPEHTHOTO
CepeloBUIlla MPY BUPOOJIECHHI Ta HaJaHHI KUTIOBO-KOMYHAIBHHUX TOCHYT,
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3a0e3MeueHHs] KOHTPOIO Yy cdepi MiSITBHOCTI MPUPOIHUX MOHOIIOJIMH;
3abe3nedeHHs (QyHKI[IOHYBaHHS HiANPHEMCTB, YCTAaHOB Ta OpTaHi3allii, mo
BHPOOIISAIOTH, BAKOHYIOTH Ta/a00 HA/Ial0Th KHUTIOBO-KOMYHAJIBHI IIOCITYTH, Ha
yMOBax camo(iHaHCYBaHHS, JOCSITHEHHS PiBHSA €KOHOMIYHO OOTPYHTOBaHUX
BHTPaT Ha BHPOOHHWITBO TaKWX IIOCIYT; PETYJIOBaHHS IiH/TapuQpiB Ha
KHUTJIIOBO-KOMYHAJIbHI TIOCIYTM Yy BHUNAAKaX, BU3HAYCHHWX 3aKOHOM, 3
ypaxyBaHHAM JOCSTHYTOTO piBHS COLIaJIbHO-€KOHOMIYHOTO pO3BHTKY,
NPUPOJTHUX  OCOOJNMBOCTEH  BINNOBIAHOIO  pPErioHy Ta  TEXHIYHHX
MOJKIIMBOCTEH;3a0€31eYCHHS PIBHUX MOXIIMBOCTEH JOCTYIY /0 OTPUMaHHS
MiHIMaIBHUX HOPM JKHTJIOBO-KOMYHAQJIBHHX MOCJIYT JUI CIIOKMBaYiB
HE3aJIe)KHO B COIIaJIbHOTO, MAaWHOBOTO CTaHy, BIKYy CIIOXHBaya,
MICIIE3HaXO/DKeHHs Ta (OpMH BJACHOCTI IOPUAMYHUX OCIO  TOIIO;
JOTPUMAaHHS BCTaHOBJICHHUX CTaHIApPTiB, HOPMAaTHBIB, HOPM, IOPSIKIB i
MPaBUII MO0 KiJIBKOCTI Ta SKOCTI )KUTIOBO-KOMYHAIBHHX OCyT [1].

Crig 3a3HauWTH, MO OJHUM i3 HANpPsMKIB pedopMyBaHHSI IepKaBHOTO
PETyJIIOBaHHS KUTIIOBO-KOMYHAJIBHOTO TOCIIOIapCTBa CTAJIO 3aIpOBaPKEHHS I11e
y 2016 poui cuctemu ProZorro, To0TO €IEKTPOHHOI CHCTEMH 3aKyIliBEIb —
iH(opMaIiifHO-TeTIEKOMYHIKAILIfHOI CHCTEMH, KA Ma€ KOMIUICKCHY CHCTEMY
3axuMcTy  iHpopMmamii 3 MIITBEP/PKCHOIO  BIMOBIAHICTIO  3TiJHO
i3 3aKOHOJIABCTBOM, 110 3a0e3redye MpPOBENCHHS 3aKyIiBelb, CTBOPEHHS,
PO3MIILICHHS, OIPWIIOMHEHHS, OOMIH iH(doOpMalielo 1 JOKyMEHTaMH B
€JIEKTPOHHOMY BUIJISII, JIO CKJIa/y SIKOT BXOJSTH BeO-NOpTall Y HOBHOBaKEHOTO
OpraHy, aBTOPW30BaHI EJIEKTPOHHI MailJaHYMKH, MDK SKUMH 3a0e3IeueHo
aBTOMATUYHKI 0OMiH iH(popMarii€ro Ta JokyMeHTamu [2].

VY cydacHHX yMOBax NPIOPUTETHHM 3aBIAHHIM 3aIMIIAETHCS YCYHEHHS
HEJIOJIKIB Y (DYHKIIOHYBaHHI i€l CHCTEMH, aJKe HE JWUBISIYUCH HA TE, IO
3a3Ha4yeHa cucreMa (PyHKIIIOHYe BKe He OJIMH piK, Ha ChOTOJIHI IOCI iICHYIOTh
mpobiemMu, TepeAyciM TOB’s3aHI 3 HAJCKHUM pIBHEM yCYHCHHS
KOPYIIIHHUX PU3UKIB MiJ 9ac 3MIMCHEHHSA IMyONiYHUX 3aKyIiBedb y chepi
KHUTIIOBO-KOMYHAJIBHOTO rocrojgapcTBa. Cepesl OCHOBHUX HEJOJNIKIB TaKOX
MOYKHa BUJIIJIUTH NMUTAHHS BiJICYTHOCTI 1HIMKATOPIB PU3UKY NPU 3I1HCHEHH]
BIAIIOBiHOT aHAIIITUKH.

CyTTEBOIO MEpPEeIIKONO0 Ul e(QEeKTUBHHUX IyONiYHHUX 3aKyIiBeib B
VYkpaiHi € HU3bKMH PIBEHb NMPUCYTHOCTI 1HO3EMHHMX KOMIIAHIH Ha PUHKY
myOmiyHUX 3aKymiBenb. Binrak, BIAKPUTICTD PUHKIB MyOMIYHUX 3aKyMiBeIh
JUISl IHO3EMHHX KOMITaHIil CHPUYMHUTH 3pOCTAaHHS SIKOCTI TOBapiB, poOiT Ta
MOCITYT TIpH OLTbIN HU3BKIH LiHi. Cama cucTeMa He 3/1aTHa BOUTH KOPYIIIio,
3HIBEJIIOBAaTH TEHJIEPHI 3MOBH Y NPOTHIISTH HEOO EKTUBHOMY 3aBHILCHHIO
LIHOBOI IIPOTIO3HIii, IPOTE, IEPEBEICHHS 3aKyIIiBeJb B €IEKTPOHHUH popmar
HaJla€ 3MOT'y IIi IPOLIECH BUSBUTH, JII3HATUCH PO HUX Ta MPOTHUAIATH iM [3].

Takum umHOM, (YHKIIIOHYBaHHS CHCTEMH IyONiYHHX 3aKyIiBelb
MOBUHHO CIIPHSTH YCYHEHHIO HEOOIDYHTOBAHOTO 3aBHUIIEHHS I[IH HA TOBapU
Ta TOCIYTH, & TAaKOX 3JI0BXKMBAHHS CIYy)XOOBUM CTAaHOBHILIEM IIiJl Yac
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3aCTOCYBaHHS TEHJIEpiB. Biarak okpeciena mnpobieMaTuka MmoTpedye
MOJIAJIBLINX HAYKOBHX PO3BIIOK.
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OCOBJIMBOCTI IHOOPMAIIMHOI' O BILUIUBY
B IHOOPMAIIMHINA BE3MEIL

eBuyk M. O.

KaHOuoam 1opuoudHUX Hayx,
doKkmopaum Kageopu KOHCMUmMyyitiHozo,
AOMIHICMPamueHo20 ma PIHAHCO8020 npasa
Xmenvruyvkoeo ynieepcumemy ynpaeiinHa ma npasa
imeni Jleonioa FO3vko6a
M. Xmenvhuyvkul, Yxpaina

3rinno 31 crarreto 17 Koucrutynmii  Ykpainu, 3a0e3nedeHHs
iHpopManiiiHOT Oe3reku Jep>kaBH PIBHOIIHHE 3aXHCTy CYBEpEHITETy Ta
TEePUTOPIAEHOT IITICHOCTI YKpaiHU i € OJHI€I0 3 HAHBAKIUBIMINX (PYHKIIN
JiepKaBH y 3a0e3MeUeHHi ii eKOHOMIUHOi Oe3meku [1].

B HaykoBOMY CIiBTOBapHCTBI ITOKH 110 BiICYTHS €JJHA TOYKA 30pY MO0
caMol HayKOBO-TEOPETHYHOI KOHIEMNIil iHpOopMaliiHOTO BIUIMBY, @ TaKOX
OCHOBHUX (OpM i MeToiB Horo peanizawii. [IpeacTaBHUKN HayKOBOTO CBITY
BHBYAIOTH 1HGOpMAIiHHWUN BIUIMB SK OJHY 3 CKJIQJIOBUX TIPOIECY
MAaHIIyTIOBaHHS, COIIOJIOTIYHOTO BIUIMBY Ta iHIMUX acmekTiB. Ilpore,
iHpOpManifHOMY BIUIMBY HMPUIIISETHCA HEJOCTATHRO YBArH JOCIHIIHUKAMH,
OCKIJIbKY T1e¥ ()€HOMEH YacTO PO3TISAAAETHCS B KOHTEKCTI 1HIMX SBHII, a HE
CaMOCTIHHO.

OcranHiM yacom, nmpobremaruka iHdopmariiinoro BrumBy y 3MI Habymna
0cOoOIMBOI aKTYalbHOCTI 4Yepe3 icTepilo, sKa MOIIUPIOETHCS Y 3axiJIHUX
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3acobax MacoBoi iH(opMaIlii CTOCOBHO 3MIIIHEHHS BIUIMBY JIEAKHX JEPKaB Y
CBITi, 30KpeMa, B TI00ampHOMY iH(pOpMamiifHOMy mpocTtopi. B pesymnbrarti
KOH(QIIIKT IMBiTI3aMiN MeperInoB y Bigkputy ¢azy. OcoOINBO BaXINBUM €
TOH (aKT, M0 MOJITHKH, BKIFOYAIOYM KEPIBHULTBO IEPIIUX JEepKaB Ta
"rperix" KpaiH, CTalM AaKTHBHO pearyBaTH Ha TNPOBOKAIliHI 3asBH B
«BOpoxkux» 3MI, HaBiTh SKIIO BOHM MOYATKOBO HE MAIOTH ITiATBEPIKCHHS
MOJITUYHUM aBTOPHTETOM. B TakoMy KOHTEKCTi JIETKO BHHHKAlOTh MacoBi
TICUXO03H, SIKi, BOJIHOYAC, CTBOPIOIOTH OJIarOJIaTHUH I'PYHT JUISl 3aCTOCYBaHHS
IHIIUX MaHIMyJISTUBHUX IPUHOMIB.

Oco0nMBO BaXJIMBUM BBaXKAETHCS JIOCHIIPKCHHST MacOBOTO BIUIUBY, B
SIKOMY BUIUIIETBCS 3HauyHMH BHecok B. B. Pisyna. Bin minmkpecinioe, mo
MacoBM{ BIUIMB — 1€ Mist, SKy 3JilicHIoe ¢axiBenp ramysi MacoBHX
KOMYHIKaIliil Ha {HIIKX JIFOAeH 3 MeTOI0 (pOopMyBaHHS CITUTPHUX HACTPOIB Ta
IYMOK, 00'€THaHHA IX B HATOBIH 3 OJIHAKOBUMH EMOLIITHUMHY pEaKIisMH, IKHX
MOJKHA JIETKO MaHimymoBaty [2]. BueHmii Takox mpuainse 6arato yBaru
BHBYCHHIO MacC fK 00’€KTy BIUIMBY, BKa3ylHOUH Ha [EKiJTbKa MEXaHi3MiB
MOBEAIHKM HATOBITy, SKi TNPOMAraHAWCTH IIOCTIHHO BUKOPHCTOBYIOTH B
MacoOBif TPOMAaraHAUCTCHKIA AISUTBHOCTI: MacoBa CaMOpETYIIAIis, MacoBa
peduiekcis Ta MacoBe HaCiTyBaHHS [2].

OCKiNIbKH IIpoNaranza Ta MaHimyJIsiLisl HaOyJIM HeraTHBHOTO 3a0apBIICHHS
B HAYKOBOMY CEpeOBHII YKpaiHu, 0COOJIMBO Uepe3 pasiHChbKHi nepiox, B.
Pisyn Bin3Hauae, mo 11 aeQiHilii HETOCTATHRO MOCIIIKECHI YKPATHCHKUMU
¢daxiBusgMu  uepe3 MaHinysnogoOir0 — y0ayaHHA ~ MaHIMyIAii B
KOMYHIKaIl[ifHUX TIpoIecax, siKi He mepen0dadaroTh MaHIMyISTUBHOTO BIUTHBY
SIK Takoro. MU IOTOJDKYyeMOCS 3 MM MifXOJ0OM 1 BBaKA€MO, IO MOHSTTS
«IIpOTIaraH/a» Ta «MaHiMyJALis HE OTPUMAIM JOCTATHHOTO OCBITIICHHS B
YKpaiHCBKMX HAyKOBHX JOCHI/DKEHHAX. HesBakaroum Ha TIHOOKHH
TEOpETHYHHUI aHaNmi3 i cuHTe3 (QeHoMeHy iHdopmalii, BYeHI MalOTh pi3Hi
MiAXOIU Ta pO30DKHOCTI B KOHIIETITyaNi3alii IUX MOHATH, BiJl aOCTpaKTHUX
JI0 BY3bKOCIIELIIAIbHUX, 10 0OMEXKYE 1 AeTaltizye IXHIO MPEAMETHO-00’ EKTHY
ctepy Bu3HaUeHHS [2].

K. 3axapenko Bu3Hauae iH(GOpPMALIHUI BIUIMB SIK «OpraHi3oBaHe
LJIECTIPSIMOBAaHE 3aCTOCYBaHHS ClielliajbHUX iH(OpMaliiiHuX 3acobiB i
TEXHOJIOTIH Ui BHECEHHS AECTPYKTUBHUX 3MiH Y CBIJIOMICTh OCOOHMCTOCTI,
COWiaTbHUX TPYH UM HaceJeHHs (KOpEKIlis MOBEHiHKW), B iH(OpMamiiHO-
TEXHIUHY iHQPACTpyKTypy 00’€KTa BIUIMBY Ta (4M) Qi3UYHMIN CTaH JIIOAWHH.
[ndopmaniiianii BIIMB BapTO MOMUIATH HAa IHPOPMALIHHO-TEXHIYHHH Ta
iHdopmaniitHo-Ticuxooriynui» [3, c. 10].

[HpopmaniiHO-TEeXHIYHUI BIUIMB — I 3aCTOCYBaHHS CHCMiaJbHHUX
iHpopMmaniiHUX 3aco0iB Ta TexHOJIOTi i 3MiHM  iH(popMamiiiHOT
iHppacTpyKkTypu o0'ekta BIUIMBY. Ll Kareropis opieHTOBaHa Ha TEXHIUYHY
CTOpoHY iH(oOpMaIiiiHOro MpOCTOpy, HANpPWUKIAX, 3HUIIEHHI abo
BIPOBAKEHHS JaHUX, 3MiHA OCTYMY 110 iHPOpMaIlii, 6JIOKyBaHHS pecypciB
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Tomo. TexHiuHi 3aco00M MOXYTh OYyTH BHKOPHCTAaHI 3 METOI OOMEKEHHS
JOCTYITy 10 TipaBAuBOi iH(popMariii abo mommpeHHs Ae3iHgopmaii.

[HdpopmanifiHo-TICHXONOTiYHMA BIUIMB — e 3MiHa CBiJOMOCTI,
MIePEeKOHAHb 1 MOBEAIHKA OCOOHMCTOCTI a00 COLIaTBHUX TPYM 3 JTOTIOMOTOIO
TICXOJIOTIYHNX METOIB i TexHiK. Takuii BIUIMB MOKe 3[IiCHIOBATHCA Yepes
TICHXOJIOTIYHI MAaHINMyNALii, CTBOPEHHS EMOIIHHO 3abapBieHHMX 00pasiB,
BUKOPHCTAHHS CTEPEOTHINIB Ta 1HIII METOJIH, IO BIUIMBAIOTh HA CIIPUHHSTTS
1 peakIito Jro il Ha iHpOpMAIIito.

[onsaTTst «iHpOpPMAIIHHOTO BIUIMBY» MOXHA PO3INISAATH SIK CIIOCIO
BILIMBY Ha CBIZOMICTh OCOOUCTOCTI, III0 BUKOPUCTOBYE pecypcu 3MI 3 MeTor0
3MiHM C()OPMOBAHUX OIIIHOK, JYMOK, IEPEKOHaHb Ta I[IHHOCTEW ISt
3a3HAYUTH, IO Iel (EeHOMEH HE OTPHMAaB JOCTATHHOI YBaru B HAYKOBHX
JOCIIKEHHX, 9YaCTO PO3TIIAJAIOYNCH K CKJIaIoBa iHIMX AeiHIMii, a He
okpeme sBuime. ToMy ns mpoOmema moTpedye KOMIUIEKCHOTO aHaJli3y Ta
OUTBIIIOT YBaru B HAYKOBOMY CEpPEIOBHIII.

Iadopmaniiiamii BruMB, a Takok BukopuctaHHi 3MI, craroTh
HEBiI’€MHOIO YaCTHHOIO CYYaCHHUX COLIANTBHO-TIONITHYHUX KOHQIIKTiB. 3MI
€ BXJIMBUM 1HCTPYMEHTOM SIK JUIsS BAHUKHEHHS, TaK 1 JJIsl BUPILICHHS TaKHX
KOH(IIIKTHUX cuTyariii. 3 omHoro OOKy, riobOanbHa iH(pOpMaTH3alis Ta
BHCOKOTEXHOJIOTiYHA 1H(opMauiiiHa iH]pacTpyKTypa CTBOPIOIOTH HOBI
MEPCIIEKTHBH JUIS TPOTPECUBHOTO PO3BUTKY CYCIIBCTBA, aje 3 IHIIOTro OOKY,
BOHH 3arOCTPIOIOTh B3a€EMOJIIIO JIIOAMHU 3 1HPOPMALIHHUM CEPEIOBHIICM,
BHKITUKAIOYX HOBI 3arpo3u Oe3Meli 0COOUCTOCTI Ta CYCIIIECTBA B ILIIOMY.

3imenko €. [4, c. 32] Takox 3a3Hayae, IO MPOILECH MaM'sITi TIOB'A3aHi 3
JEeSKAMH XapaKTepPHUMH SIBUIIAMH 1H(OPMAIIHHOTO BIIUBY:

— Mexa HacudyeHHS — I e(eKT NepeHaBaHTaKCHHS IICHUXIKH, IO
BUHHMKAE, KOJMM OJHI ¥ Ti K 3HAYCHHS BHUKOPHCTOBYIOTHCS 3aHAITO
IHTGHCUBHO B TIIOTEpeNHiX akrax KoMmyHikamii. IlepeHaBaHTa)keHHS
MIPU3BOJUTH JI0 HE3/IATHOCTI 3araM'sTOBYBATH CXO0Ki IOBIIOMJICHHSL.

— Edexr Oymepanra — 1e CTBOpPEHHsSI MPOTHIJICKHOTO pe3yJabTaTy
komyHikauii. Hanpuknaz, indpopmariiina 60poTs0a MpOTH HETATUBHHUX 4yTOK
MOKe 30UIBIIUTH JIOBIPY 10 HUX 3aMiCTh I1OCTIa0JICHHS.

— CropoxoBuii eeKT — BUKOPUCTAHHS 00pa30TBOPUUX 200 CIIOBECHHUX
(bopM 3aHaJTO YaCTO MOXKE MPU3BECTH JI0 iX CTUPAHHS.

— Cosiunii edekt — ayaumTopis Kpamie 3acBoroe iHdopmamiio, ska
CTHMYJIIO€ TICHXOJIOTIYHUH TpoTecT. [IpHHIMIT HACTOPOKEHOCTI J0IoMarae
3aCBOITH 1H(OpMAII0 TpPO 3arpo3dy, TOoAl SK "NIPUHIMI pe30oHaHCY"
ITiIKPECITIOE BXKIIUBICTH MOB'SI3aHOCTI iH(OpMaIii 3 ayAUTOpi€lO.

— CTBOpeHHS CTaNMX eMOLIHHO 3a0apBIeHUX 00pa3iB i CTEPEOTHIIIB, SIKi
3aKPITUTIOIOTECS B CYCHIIBCTBI.

OT1xe, MOXHA 3pOOMTH BHCHOBOK, IO iH(GOpPMAIiHHUI BIUIUB € HOBOIO
(hopMoI0 TII00ANBEHOTO MTPOTHCTOSIHHS, IO PEaji3y€eThCs HA PI3HUX PIBHAX Ta
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OXOIUTIOE BCi eneMeHTH indopmariiitHoro npocropy. [Hpopmarniiinuii BImB,
Oyayun CKiIagoBoro  iHQoOpmamiifHOi  Oe3mekw, €  OpraHi30BaHUM
LTeCTIPAMOBAHUM 3aCTOCYBAaHHSM CIICIiaIbHUX iHPOpMamifHUX 3aco0iB i
TEXHOJIOTiH ISl BHECEHHS MOTPiOHOI KOpeIii B CBiIOMICTh HAaCETICHHSI.
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TIIPABOBUI CTATYC 3ACYI)KEHHX, SKI BIIBYBAIOTH
IHOKAPAHHA Y BUITPABHUX KOJIOHIAX MIHIMAJIBHOTI'O
PIBHA BE3IEKU: IIOHATTSA TA BUBHAYAJIBHI PUCH

Boopornuk K. JI.

acnipanmka Knacuunozo npusamnozo yuisepcumemy
M. 3anopidcocs, Yrpaina

Ha cporomui omHMM i3 HaWBaXIMBIOIMX KpPUTEpiiB BU3HAYCHHS
LUBLTI30BAaHOCTI Ta JEMOKPAaTHYHOCTI OyHb-fKOI Nep)KaBH € caMe CTaH
JOTPUMaHHS Ta TapaHTyBAaHHS IIpaB Ta cBOOOJX ii TpoMaisiH, y TOMY YHCIi
3aCyKCHUX JI0 BiTOyBaHHS MIOKApaHHs y BUIPABHIX KOJOHISX Pi3HUX BHIIB.
BesnepeuHo, KoM MOBEAIHKA JIIOJMHU CTA€ MPOTHIPABHOIO 1 TaKOO, IO
MOpYyIIy€e MpaBa, CBOOOAM YK IHTEPECH JIIOAWHH, TPynH oci0, nepkaBu B
LJIOMY, HaJBaXJIMBUM € 3aCTOCYBaHHSIM TaKUX IMPUMYCOBHX 3aXO[iIB, sIKi O
OyJIi CIIIBMIPHMMH 13 HEMUHYYUMH OOMEKEHHSIMH Ta 3arajibHONPUHHATUMHI
PO3YMIHHSIMH MOHSATh «3aKOHHICTBY 1 «CIpaBeAIUBICTh». Haluacrime Taki
3aX0/M TIOB'si3aHi 13 3aCTOCYBaHHSM KpPHMIHaJbHUX IIOKapaHb, 30KpeMa
m030aBJICHHSM BOJIi B YCTAHOBAX i3 pi3HUM piBHEM Oe3meKkH, o, 6e3 CYMHIBY,
€ 00MeXXCHHS Ha 1epio BinOyBaHHS 3aCyPKEHUMHY TIOKapaHHS THX YH 1HIITUX
mpaB i cBOOOM, OCKIJIBKH BiJCYTHICTH OyIb-SKHX OOMEXKEHb O3HAUUTHME
HEMOJJIMBICTD JTOCATHEHHS! BaXJIMBOI METH — MNokapaHHA. OJHaK pa3oM 3
THUM, 3acCy/DKeHI HE BTpayaroTh IIPaBOBOTO 3B’S3KY 13 JEp)KaBOIO, HE
MIepecTaroTh OYTH ii TpOMajTHAMH 1 MAIOTh Ti K caMi IipaBa i 000B’I3KH, 10
i pelTa rpomMajisit, aje 3 IeBHUMH BHHSATKAMHU.

TTOHATTS IPAaBOBOTO CTATYCY € MPEIMETOM YHCICHHHX JOCIHIKEeHb SK
TEOPETHKIB MPaBa, TaK i MPEICTaBHUKIB T'aly3eBHX IIPABOBUX HAYK, OJTHHUM i3
KITIOYOBUX MTOHATH y CY4acHiH IopuanyHiil Hay1i. Y Tim, mpo0i1eMu mpaBoBOrO
cTatycy, 30KpeMa 3aCy/DKEHHUX, fAKi BiIOyBalOTh MOKapaHHSA y BHUIIPABHHUX
KOJIOHISIX MiHIMaJbHOTO piBHS Oe3neku, 1 Joci nepeOyBalOTh y IEHTPi
OGaratbOX  HayKoBMX  Juckycid. ILle  3ymoBieHo  Hacammepen
TpaHcopManifHIMHU TpolecaMu, 10 BinOyBalOThCS Yy HalIi aepxa.i,
JOKOPIHHUMH 3MiHAMH Ta MEPEriIiAOoM OCHOBHHX MIAXOIIB JIO PO3YMIHHS
IIpaB Ta cBOOO/T JIFOAMHH, SIK HEBi/I'€MHOI YaCTHHH COLIyMY.
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ITpaBa, cBOOOIH i 000B’SI3KH JIFOAMHU 1 TPOMaJTHUHA € OJJHUM 3 HallBax-
JUBIMINX COIIaIFHAX Ta MPABOBHUX IHCTUTYTIB, SKi € MIpHJIOM BH3HAYCHHS
JOCSITHEHb CYCIIJIBCTBA, PO3BUTKY KOHKPETHOI JIEpKaBH Ta CyCIIUIBCTBA, a
TaKOXK KpHUTEpieM OIIHKM KOPiHHOI 3MiHM B3aEMOBITHOCHH  MiX
TPOMaJITHUHOM 1 JIEp’KaBOIO, KOJNHM JIIOJMHA, TPOMAASHUH HE € NpoXadem
JepKaBH 3a CBOIMH, HaJaHWUMH WOMY TIpaBaMH 1 cBoOomamu, a
MIepETBOPIOETHCSI HAa PIBHOTO IapTHEpa JepKaBu, sIKa 1010 JIOJUHA Ma€ He
TiNBKH TpaBa, ane i 0608’ s13ku [1, c. 92].

Ha nymky O. O. IlIkyTH, npaBoBH CTaTyC 3acyJDKEHHX — 1€ PI3HOBH[
rajJy3eBOro IPaBOBOTO CTaTycy, BPEryJbOBaHMH HOpPMaMH KPUMIHAJIBHO-
BHUKOHABYOT'O 3aKOHOJABCTBAa. Ba)kIMBO yCBIZOMHMTH, 11O 3aCyIXKEHI 0COOH,
SKi BiIOyBarOTh MOKapaHHs, HE MOXYTh OyTH M030aBJE€HI IrpOMajasHCTBA
Vkpaiau i ToMy, AK ii TpoMajasHH, BOJOMIIOTH NEBHUMHM IIpaBaMH Ta
cBobomamu [1, c. 92].

V¥ cBoto uepry, T. A. JleHHncoBa HaBOJUTh TaKe BU3HAUECHHS MPABOBOTO
CTAaTyCy 3aCyMKCHHX IO MO30aBJICHHS BOJII: II€ CYKYIHICTh IOPHIMIHO
3aKpITUIEHUX KOHCTHUTYHIWHUX, TPOMAISHCHKAX Ta IHIIMX IIpaB, CBOOOI,
3aKOHHHX IHTEpeCiB i 00OB’S3KiB, SKHMH BOJIOMi€ 3aCyIDKCHHHA Yy Tepiof
BiAOyBaHHS KpUMiHAJIBLHOTO ToKapauHs [2, c.47]. Kpim nporo BoHa
IPYHTOBAHO 3a3HAYae, 10 0OCST MPaBOOOMEKECHD TU(PEPEHINFOETHCS 3aICKHO
BiJl BUAY IMOKAapaHH] Ta yCTAaHOBM BUKOHAHHS IOKapaHb, B sIKid BinOyBae
IIOKapaHHs 3aCyPKCHUN.

Opnnouacuo I. I'. BoratupboB 3a3Hadae, 10 BUKOHAHHS 3aCy/KEHHMH
MTOKJIAZICHUX Ha HUX OOOB’S3KIB Ta peaizalis IpaB i 3aKOHHHX iHTEPECiB
YTBOPIOIOTH TOW NMPAaBOBUH PEXUM BiOyBaHHs IIOKapaHHs, SIKUA CTAHOBHUTH
OCHOBY JUISl JIOCSITHEHHSI TTOCTaBJICHNX Iepe/ MOKapaHHAM IiJIel, y meprry
yepry — BUIIPABJICHHS 3acy/DKeHHX. PerenbHa periameHramis NpaBOBOTO
CTAaTyCy 3aCy/KCHUX € BaXJIMBHUM IHCTPYMEHTOM IXHBOTO IIPaBOBOTO i
MOpaJIbHOTO BUXOBaHHS, IPHUILETIIICHHs IOBAary J0 3aKJay, IpaB i 3aKOHHUX
inTepecis inmux ocib [3, ¢. 15].

3 HaBeJeHOTO BUILlE MOXKHA 3pOOUTH BUCHOBOK, IIIO ITOHSTTS IIPABOBOTO
crarycy ocobu, Oe3lepedyHo, € 0araToacleKTHUM TMOHSATTSAM. [IpaBoBwHii
CTaTyC JIFOJIUHHU MTPEACTABIISIE COOOI0 CYKYIHICTB ITPaB, 000B’SI3KiB, 3aKOHHUX
iHTepeciB, rapaHTii X peamizalii, 0 3akpiluieHi y 3aKOHOAABCTBI 1
XapaKkTepu3yoTh 0co0y 5K cy0’ekra mpasa [4, c. 80].

Crarts 63 KoHcrurynii VYkpaiHM BCTaHOBIIOE, IO 3aCyKCHUH
KOPHUCTY€TBhCS BCIMa IpaBaMu JIIOAWHM 1 TPOMaJsHMHA, 33 BHHATKOM
oOMeXKeHb, sIKI BH3HA4eHI 3aKOHOM 1 BCTAHOBJICHI BHpOKOM cynay [5].
HaiiBaxxuBiMM 3aKOHOJABYMM aKTOM, IO 3/IHCHIOE HAJIE)KHE MPaBOBE
peryiroBaHHs Ta 3a0e3Me4eHHs npaB 0ci0, 3acyHKEHUX J10 M030aBIECHHS BOJI
B Ykpaini, € KpuminanpHO-BHKOHaBUMi Koaekc Ykpainm (mami — KBK
VYkpainu), Mo 3aKpimioe iXHI OCHOBHI MpaBa Ta OOOB’S3KH, TUM CaMHUM
BH3HAYAIOYM OCHOBU IPAaBOBOTO CTATYCy 3aCy/XKCHHX, 30KpeMa THX, SKI
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BiIOYBalOTh TIOKapaHHS y BHUIPABHUX KOJIOHIAX MIHIMaJbHOTO pPiBHA
6esmekn. Tak crarts 7 KBK Ykpainu 3akpimiioe Taki OCHOBHI ITOJIOKEHHS:
JepKaBa TIOBaYKAE 1 OXOpOHSAE TIpaBa, CBOOOAM 1 3aKOHHI iHTepecH
3aCyKCHHX, 3a0e3rleyye HeoOXigHi yMOBM Jis iX BHIpPABICHHSA 1
pecortiarmizarii, comiadbHy i IPaBOBY 3aXHUIIEHICTh Ta iX 0COOUCTY Oe3MmeKy;
3aCy/PKeHI KOPHCTYIOTbCS BCIMa TpaBaMH JIOJWHM Ta TPOMAISHUHA,
nependoayenumu KoHctutynieto  YkpaiHu, 3a BHHITKOM  OOMEXEHb,
Bu3HayeHnX nuM KopekcoM, 3akoHamMu YKpaiHH i BCTAHOBJIEHUX BUPOKOM
cyny [6].

Binrak, kpiM OCHOBHHX IIpaB JIIOJAWHHM 1 I'POMaJSHHHA 3aCyJDKEHI JI0
1o30aBieHHsT BOJI MaroTh crenu¢ivyHi paBa, OOYMOBJIEHI HOPSIKOM
BiOyBaHHS Ta BUKOHAHHS JIaHOTO MOKapaHHs. 3arajbHi IpaBa 3acy HKEHHX
Br3HavaroThCs ctaTTeto 8 KBK Ykpainu, 30kpema Ha oTpruMaHHS iHpOpMarii
Ipo cBoi mpaBa 1 000B'A3KH, MOPSAOK Ta YMOBH BHKOHAHHS Ta BilOyBaHHS
NIPU3HAYCHOTO CYIOM TIIOKApaHHS; Ha OXOpPOHY 370poB's B 00css3i,
BCTaHOBICHOMY OCHOBaMHM 3aKOHOJABCTBA YKpaiHM IIPO OXOPOHY 3/10pOB'S;
Ha comianbHe 3a0e3ledeHHs, y TOMY YHCIi W Ha OoQpOpMIICHHsS NCHCIH,
BIINOBITHO JO 3aKOHIB YKpaiHW; Ha OIUIa4yBaHy IpaIfo 3TigHO i3
3aKOHOJABCTBOM NP0 TMpali; Ha HaJeXKHE MarepialibHO-MoOyTOBE
3a0e3neueH sl y MOps/IKY, BCTAHOBJICHOMY LIMM 3aKOHOM Ta HOPMAaTHBHO-
MPaBOBUMH akTaMu MiHicTepcTBa rocTuiii Ykpainu ta in. [6]. OxHowyacHO
crarts 107 KBK VYkpainu Mae 3a MeTy perjaMeHTAIlll0 caMe IpaB
3aCy/PKeHHUX J10 11030aBIJICHHs BOJII HAa IEBHUI CTPOK.

Jdo ocHoBHHX mpaB oci0, ski BimOyBaroTh mokapaHHsi, unHHHE KBK
VYkpaiHu TakoX BITHOCHTb 1 TIPaBO 3aCy/DKEHUX Ha OCOOHCTY Oe3IeKy: y pasi
BUHUKHEHHSI HEOE3IEeKH JKUTTIO 1 3/I0pPOB'I0 3aCy/PKCHUX BOHHM MalOTh IIPaBO
3BEpHYTHCS 13 3asBOIO JI0 Oy/b-SKOi 1OCa/I0BOi 0COOM OpraHy Yd YCTAHOBH
BUKOHAHHS ITOKapaHb 3 MPOXaHHIM Mo 3a0e3neyeHHs ocoOncTol oe3nekn. Y
IOMY pasi mocajgoBa ocoba 3000B's13aHa BKUTH HEBIIKIAJHAX 3aXOiB 100
3abe3neyeHHs 0cobucTol Gesmeku 3acy preHoro (cratts 10 KBK Ykpainwn) [6].

Kpim 3araibHONPUIHSITHX MPAB 3aCyHKEHHUX, TAKUX SIK TPaBO Ha T'yMaHHE
CTaBJICHHSI /10 HUX Ta HA MOBAry iX JIIO/ICHKOI T/IHOCTI; 3aCyI)KEeH] He TIOBHUHHI
MIJIAraTd  )KOPCTOKOMY, HENIOJCbKOMY a00 Takomy, IO HPUHHXKYE iX
TIHICTh, MOBOJPKEHHIO, 3aCTOCYBAHHS 3aXOJiB BIUIMBY JO 3aCy/DKECHHX
BHUKJIIIOYHO HAa MJCTaBI 3aKOHY; 3acCy/DKEHI HE MOXyThb OyTH MmiajaHi
MEAUYHUM a0o0 IHIMM MOMIOHUM JOCIIKEHHAM HE3aJIEKHO Bij IX 3TOIH.
BaxnuBuM Ta HEOOXiIHMM €JIeMEHTOM Y CTPYKTYpi NPaBOBOTO CTaTycy €
JOTPUMaHHS MEBHUX CIICLiaJIbHUX MpaB: HA OTPUMAaHHS MOCHIIOK/Tiepenad,
CIUJIKYBaHHS 3 PIJHUMH Ta OJIM3BKUMH IIUIIXOM JIMCTYBaHHS, MiATPUMAaHHS
3B’SI3Ky 13 CIM’SIMH Ta OJIM3BKMMHU JIFOIBMH Yepe3 KOPOTKOCTPOKOBI 1 TpUBaIi
mo0OadeHHs, a TakoX Tele(OHHI PO3MOBH, 3BEPHEHHS 3a 3aXHCTOM
MIOPYIISHHX IPaB i CBOOO Ta iHIII, YIacTh Y TPYAOBIH AisUTBHOCTI, 3100y TTS
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OCBITH, OJIEp>KaHHs MMPABOBOI JOMOMOTH, SIKi MAIOTh OYTH HAJIEKHUM YHHOM
rapaHTOBaHI KOYKHOMY 3aCyIKEHOMY.

HeBin’eMHIM eeMEHTOM MPaBOBOTO CTATYCy 3aCyIKCHUX € 000B’S3KH,
3akpimreHi crarrero 9 KBK Vkpainm, a came: BUKOHYBaTH BCTaHOBIICHI
3aKOHOJJABCTBOM OOOB'SI3KH TPOMAJISH YKpaiHH, HEYXWIBHO JTOACPKyBaTHCS
TIpaBUJI MMOBEIHKY, SKi MlepeadadeHi A 3aCyIHKCHNX, He MTOCATaTH Ha IpaBa
i cBoOOmM, YecTh 1 TiOHICTH IHIIMX 0Ci0; BHUKOHYBAaTH BCTAaHOBJICHI
3aKOHOJIAaBCTBOM BHMMOTH aJMiHicTpauii OpraHiB i ycCTaHOB BHUKOHAaHHS
MIOKapaHb, YIOBHOBA)KEHOT'0 OpraHy 3 MUTaHb Mpo0allii; BBIYIMBO CTABUTHCS
JI0 TIEpCOHay, 1HIINX 0Ci0, SIKi BiJBIIyIOTh YCTAaHOBH BUKOHAHHS ITOKapaHsb,
a TaKOX JIO IHIIUX 3aCyJKCHUX; 3'SBIITHCSA 32 BHUKIUKOM aJMIHICTparlii
OpraHiB 1 yCTaHOB BUKOHAHHS IIOKapaHb, YIIOBHOBA)KEHOT'O OpraHy 3 MUTaHb
mpobarii [6].

Bu3HaYaIbHOO PUCOIO MPABOBOTO CTATYCy 3aCyMXKeHOI 0coOH € Te, IO
BiH iCHY€ B MEXaX IIEBHOTO PEXUMY, KUl 3a0€31e4y€eThCsl BUMOTaMH, 9iTKO
pernaMeHTOBaHIUMH IPaBUIIAMU 1 HOpMaMH Ta € (yHIaMEHTaJIbHOK OCHOBOIO
y TIPOILIECi BUIIPABICHHS Ta pecoIliallizarii 3acyKeHIX.

BuxnaneHi BUIIE HOPMH CTaHOBIISATH 3aKOHOJABUY OCHOBY IPaBOBOTO
CTaTyCy 3aCy/DKCHUX, SIKUMHU Jep)kaBa Oepe Ha cebe 000B 30K MOBaXaT i
OXOpOHSATH TIpaBa, CBOOOAM 1 3aKOHHI IHTepecH 3acyIKeHHX, IMPaBOBUM
CTaTycC SIKUX 0a3yeThcs Ha 3arajilbHONPAaBOBOMY CTaTyCl rpoMaisH YKpainu i
OJHOYAaCHO 3a3Ha€ IIEBHOI BWIO3MIHHM, LIO BiIOOpaKa€TbCs Yy 3HAUYHHUX
0OMEXeHHSX iX IpaB i OOOB’A3KIB y Tpoleci BUKOHAHHS 1 BilOyBaHHs
KPHUMiHAJIBHUX TTOKapaHb.
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IMPOBJIEMHI IMTAHHS 3AKOHOJABYOI'O BPEI'YJIFOBAHHSA
IHOHATTA BOTO®EPM

Jpu:kaxosa /1. 1O.
acnipanmka kageopu KpUMIHAIbHO-NPABOEOL NOIMUKU
ma KpUMiHaibHo20 npasa
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca Lllesuenxa
M. Kuis, Yxpaina

Crarts  mpucBsueHa  mpoOneMaM  BIOCKOHAJICHHS  NPAaBOBOTO
3a0e3reueHHs OXOpPOHHM O€3MEeKH EIEKTPOHHMX KOMYHIKallifHUX CHCTEM,
SJIEKTPOHHHUX MEpPEeX Ta KOMIT'IOTEPHUX JaHUX, SK YaCTHHHU 1H(DopMaliiiHol
Oe3neku.

[MuranHs Ki0e37104MHHOCTI Ta OOTO(EpPM NMEPETBOPIOIOTHCS HAa BCECBITHI
npoOyieMH, pEryJIIOBaHHIO SKUX TPHIUISIOTH 3Ha4YyHYy YyBary CydacHi
JOCITIIHUKH Ha HAIlIOHATEHOMY Ta MI>KHAPOJHOMY PiBHSX.

3 24-ro motoro 2022 poky 0co0NHBY yBary modaiyd IPUIIIATH BiTHOCHO
HOBOMY €JIEMEHTY Kibep3mounHHOCTI — OoTopepmam. 3aBIaHHS yTPYITyBaHb
00TiB moisrArae y migOyproBaHHI O 3MiHH TEPUTOPIaNbHOI MUTICHOCTI Ta
HE3aJIeKHOCTI YKpaiHu, y MOMHUpeHHi perkoBoi iHpopmaii momo curyarii
Ha TPUPPOHTOBUX Ta OKYNOBAaHMX TEPUTOPISX Ta y HaJaHHI HENPaBIUBOi
iH(opManii npo NMpeAcTaBHUKIB AEP>KaBHOI BIAJX 3 METOIO0 HaJAIITyBaHHS
HaceJeHHs TMpPOTH BiIaAM. TakuM UYMHOM, CBOTOJHI IHCTPYMEHTH
KiOep3JIOYMHHOCTI 3afiMar0Th 0COOJIHMBY POJIb B iH(OpMa— IiiHINA 6OPOTHOI
YKpaTHCHKOTO HapoJly, TOMY PEryJIOBaHHs [UX NMHUTaHb B MPABOBIii cHCTEMi
YkpaiHu nocizae BaxIuBe Miclie.

MeToI0 CTaTTi € aHaNi3 MUISXIB BUPILICHHS MPOOIeMHu «00TOdhepM».

Kitro4oRi citoBa: HECaHKIIOHOBAHE BTPyYaHHs, 00To(hepMu, 3aKOHO1aBYa
HEBPETYJIIOBaHICTh, KibenmpocTip, KibepTepopusM.

Bukaang ocHoBHOro Martepiamy. 3 modvaTky BiliHEM YKkpaiHa 3a3Haia
YHCICHHUX KiOeparak. Y HemoJaBHbOMY 3BiTi JlepiKcIen3B’a3ky YKpaiHu
HAeThCs MO Te, IO XaKEePHU OTPUMAIH JOCTYII O KOMIT FOTEPHUX CHCTEM,
BinkpuBmM «No. 1275» moBiIOMIIEHHS eleKTpOHHOI mnomTH. Llei
SJNIEKTPOHHUI JIMCT MICTHB BKJIJCHHS, sIKE€ JaBaj0 Xakepam IOBHUMN
KOHTPOJIb Hajl 3apaKeHOW cucTeMoro. [lif uYac BOEHHOIO CTaHy
KiOep3mounHII MOXYTh aTaKyBaTH iHpOpMaLiiHy oO0OpoHY VYKpaiHw,
BHKOPHCTOBYIOUN iH(GOPMAaLiiHI MPOCTOPH, HE TOKJIAJAI0YNCh Ha BOPOTa,
SIKMI BUKOPUCTOBYE 1€ JUTsI 3aIOMisTHHSI IIIKOJIA CYBEPEHITeTy KpaiHu. BoHu
TaKO’X MOXYTh BUKOPHCTOBYBAaTH MEPEOOTSIKEHI IPaBOOXOPOHHI OpraHd Ta
BUKpaJaTH KOIITH Y TPOMaJIsiH 3 BAKOPUCTaHHIM Mepexi Internet.
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3 mouartky BifichkoBOi arpecii P® piBeHp KiOep3JI0UMHHOCTI B YKpaiHi
ctabinpHO 3pocTtaB. Ciif 3a3HaYNTH, IO iH(QOpMAaIliiiHa BiiffHAa MOXE 3aBaTH
CTIJIBKH K TIKOJIH, CKIJIbKHU i peanbHi 601oBi aii Ha moui 6oto [1].

3 mouarky 2022 p. Cuyx06a Oe3rmexkn YKpaiHW HeHTpamizyBana ITOHA]
4,5 tuc. kibepatak Ha Ykpainy. Sdkmo y 2020 p. Oymno 3adikcoBaHo Maiixe
800 xibeparak, y 2021 — 1400, To BKe MHHYIJIOTO POKY IXHS KUTBKICTB 3pocia
OinbI sk yTpuui [2].

Hapeneni naHi cBigyaTh NHpO BEACHHS NPOTH YKpaiHH Tak 3BaHOI
KiOepBiitHu. Pa3oM 3 TUM y 3akOHONABCTBI YKpaiHH MOHATTS KiOepBiiHU He
3akpituieHe. 3akoHOM Ykpainu «[Ipo OCHOBHI 3acajau 3a0e3Me4YeHHS
KiOepOesnekn YkpaiHu» HajgaroThes JAediHinii Takux MOHATH  SIK
KiOepOe3neka, kibep3mounH Ta iH. Tak, mix Kibep3104rMHOM (KOMII IOTEPHUM
3JI0YMHOM), 3T1AHO T1. § 4. 1 iboro 3aKoHy, 3aKOHOIaBELb PO3YyMi€ CyCITUIBHO
HeOe3reyHe BUHHE MiHHA Y KibepmpocTopi Ta/abo 3 H0oro BUKOPHCTaHHAM,
BiINOBIJAJIFHICTP 3a sIKe mependadeHa 3aKOHOM YKpaiHU Mpo KPUMiHATBHY
BIINOBIiJANBHICTE Ta/ab0 ke BHU3HAHE 3J0YMHOM MDKHAPOTHUMH
JoroBopamu Ykpaiuu [3].

Oxpemy yBary ciig mpumginuté 6otopepmam. Ha cpo— romHi ix icHye
YOTHPH OCHOBHI THIIH — COLIiaJIbHI OOTH B eNeKTpoHHiK koMepuii, SEO-60otn
(penocTepu HempaBaMBOi iH(pOpMaIlii), 00TH-0AraTOJCHHUKHA Ta MOJITHYHI
6otu. Ilin wac moOBHOMAacHITaOHOrO BTOPTHEHHS OCOOJHMBY yBary cCiif
NIPUALIATH cCaMe OCTaHHbOMY BULy OOTIB, SIKi B CBOil CYKYITHOCTI YTBOPIOIOTh
«pepmy». Ponp momiTHyHUX OOTIB MoOJsirac B TOMIMPEHHI HENpPaBIUBOI
iH(pOopMarii yepes comiaabHi MEpPEKi 32 paXyHOK CIUIKYBAHHS MiX JFOJBMU.
To6T0 ocobnmBicTIO IBOTO BUAY OOTIB € IX MIAKIIOYCHHS OO0 MEpexKi
CIIKYBaHHS, BOHH MOXYTh OJHOCKJIAJOBO BIAMOBiIATH Ha OyIb-sKi
MOBIIOMJICHHS.

TakuM YHHOM, METOK JISUIBHOCTI  NPOPOCIHCBKUX — 00TO-(hepM
3aNMIIAETRCS TUCKPEOUTAIlisl MIKHApOMHOTO IMDKY YKpalHH Ta Yyciei
cucTteMu JiepaBHOi BinaaM Ykpainu.Ha mocrtiitHii ocHOBI (ikcyeThes
HeaOMAKUH OypXJIMBHH CIUIECK aKTHBHOCTI NPOPOCIHCHKUX OoTOdepM y
comianbHuX Mepexax [4].

VYkpaina mepeOyBae y mepeniky kpain, ne 3 2017 poky BHSBHIH
HaWOUIBIY KUTBKICTh O0TO(EpPM y COLlialIbHUX MepeKax, a y BiiiCbKOBUH Yac
151 KUTbKICTh 3HAYHO 3POCTAE.

Ha »anp, 3aKOHO/IaBCTBO HE BCTHUTA€ TaKMMHU TEMIIAMH OCBOIOBATH HOBI
MIPaBOIIOPYIICHHS.

VY Bepecni 2023 poky CBY 3BityBano, mo 3Hemkoamio oinst 80 60To-
(bepwm, a xii 3 ix cTBopeHHs KiacuikyroTecs 3a crarrero 361 KpuminansHoro
Kozekcy Ykpainu «HecankiioHoBaHe BTpy4aHHS B poOOTy iHpopMamiiHux
(aBTOMAaTH30BaHMUX), E€JEKTPOHHUX KOMYHIKAaIiMHMX, iH(pOpMamiiHO-
KOMYHIKaI[ifHUX CHCTEM, eIEKTPOHHNX KOMYHIKalliHHIX Mepex», cT. 111 KK
Vkpaian — pepkaBHa 3pama, cr. 110 KK Vkpainm — mocsranHs Ha
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TepUTOpiaIbHY HisicHicTh YKpaian, cT.109 KK Ykpainn — myOmivai 3aKIuKu
JI0 TIOBAJICHHS] KOHCTUTYLIHHOTO Jazy.

Ha edexruBHICTh 3ax0MiB i3 HpoTHAil BUKOpHCTaHHIO «OoTOdepM» Ha
IIKOJYy HaIliOHANBHIA Oesrmerii YKpaiHH HEraTWBHO BIUIMBA€E 3aKOHOJAaBYa
HEBPETYJIbOBAHICTh  BHUKOPHUCTAHHS  IOMIOHMX  amapaTHO-TIPOTPaMHHUX
KOMIIEKCIB.

I'pyna HapOJHUX JICTIyTaTiB 19 KBITHS 2023 POKy
3apeecTpyBasia 3akoHOTIpoekT  Ne 9223 «[Ipo  BHeceHHS 3MiH [0
Kpuminansaoro Ta KpHMiHanNbHOTO NpOIECyalbHOTO KOJEKCIB YKpaiHu
II0/I0 BCTaHOBJICHHS BIANOBIJAJLHOCTI 3a OKpeMi [ii HpPOTH OCHOB
HaliOHANBHOI Oe3rneku YKpaiHWy». 3aKOHONPOEKT IPOIOHYE JOMOBHHUTH
Kpuminanbauit koneke Ykpainu crarrero 114-3 «Bukopucranss 00niKOBUX
3aIMCIB 3 METOIO MOIIMPEHHS HeJOCTOBIPHOI iH(QopMarttii abo s 3niliCHeHHS
BIUIMBY Ha IPUHHATTS pillleHb, BANHEHHS Y1 HEBUMHEHHS Jii».

30KkpeMa, 3a CTBOpEHHS, IPUAOAHHS, BUKOPUCTaHHSA a00 30yT OOIiKOBHX
3amuciB B iHQOpMAIiHHUX (aBTOMAaTH30BAaHUX), EICKTPOHHHX KOMYHiKa-
1iitHnX, iHQOPMAIiTHUX CHCTeMaX, eJIeKTPOHHUX KOMYHIKAIiHHIX Mepekax —
T00TO y cowiadpHUX Mepekax Tumy Facebook, Instagram, Twitter Tomo —
3arpoXye MoKapaHHs Bif mtpady a0 Mo30aBICHHSI YH 0OMEKCHHS BOJIL.

OpnHak He BCi 3a3Ha4eHi Jii OyayTh KapaTucs. 3riIHO 3 MPOEKTOM 3aKOHY,
JI0 O3HAK CKJIaJly 3JI0YMHY HaJle)KaTh TaKi:

OOmniKOBI 3amKMCH  MICTATh 3aBIJOMO HENPAaBIHMBI BIIOMOCTI 100
KOpHUCTyBaya.

3a HOmOMOror OOJIIKOBOTO 3alHCy 3IIHCHIOETHCS PO3MIIICHHS Ta
MOMINPEHHS HeAOCTOBIpHOT iH(OpMaIii (Y TOMy YHCHi BiJl iMEHI iHIIHUX OCi0,
MPUYETHICTh SKUX J0 ONPWIIOMHEHOI iH(popMalii He miaTBepIkeHa) abo
BTPYYaHHS B TisSUTBHICTH (PI3MYHUX 1 FOPUANIHHX OCIO.

il BuMHEHI Ha IIKOAY CYBEpPEHITETY, TEPUTOPIiaNbHIM IIUTICHOCTI Ta
HEIOTOPKAHOCTI, 000pOHO3IATHOCTI, HaIllOHAJIBHIHN, JepKaBHIH,
eKOHOMIiuHil uu iH}opmauiiiHii Oe3neni Ykpainu.

3a BiJICYTHOCTI O3HAK JCP:KABHOI 3pajiy MOPYIIHHKAM 3arpoKye mrpad y
PO3MIpi BiJl OJHI€T 10 TPHOX TUCSY HEOTOJATKOBYBaHMX MIHIMYMIB JIOXOJIIB
rpomajsgH, T06To 17-51 Tuc. TpH abo BHUIpaBHI poOOTH CTPOKOM JIO ABOX
pokiB. [Ipu 3xificHeHHI KX Jii TOBTOPHO YW TPYIOIO OCI0 3a MonepeIHbo0
3MOBOI0 200 IS BIUIMBY Ha JIepKaBHI YU MiCIIEB1 OpTaHH, IXHIX MOCAIOBUX
0ci0, 3JI0BMHCHHMKAM 3arpokye OOMeKeHHs UM 11030aBJIEHHs BOJI Ha CTPOK
Bil TppOX 10 1'sith pokiB. Ille Oumpmmii cTpok, 10 ceMH pOKiB i3
KOH(ICKalli€l0 MaifHa, 3arpokKye y BHUNAJKYy CKO€HHS 3JIOYMHY B yMOBAax
BOEHHOTO CTaHYy.

SIKIIO ’K BUKOPHCTaHHS OOJIKOBHX 3aINCIB CIIPHUSE MiJABHIICHHIO PIBHSI
comiabHOI HATIPYTH, TOPYIIYIOTH KOHCTUTYIIHHI TIpaBa i cBOOOIM TPOMASH,
a00 1HIIMM YHMHOM 3arpoKyIOTh HaIllOHaJbHIN Oe3melli, 0JHaK HeMAaE O3HaK
Jep>KaBHOT 3paju, To mTependadaeTbes mrTpad y po3Mipi Bi CEMHUCOT
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I SAITACCATA JI0 THCSYi HEOIOJATKOBYBAHMX MIiHIMYMIB JOXOIB TPOMAaJSH
(12,75 — 17 tuc. TpH) ab0 BHUIPaBHi pOOGOTH 0 OJHOTO POKY.

Taxi 3MiHH, Ha TYMKY aBTOPIB 3aKOHOIPOEKTY, ITOKIMKAHI 3aXHUCTUTH
HaIllOHaNBHI iHTEepecH B iHpoOpMamiiHii cdepi, 3Bakaroun Ha aKTHBHE
«BHKOPHUCTAHHA OOTIB y COIiaJIbHO OPiEHTOBAaHUX pecypcax Mepexi [nTepHeT
JUI 3MIACHEHHS NECTPYKTHUBHOI iH(QOPMAIiHOI MiSUIEHOCTI», MOBUTBCA Y
TIOSICHIOBAJIbHIH 3aIuCI.

KpiM TOro, 3aKOHOIIPOEKT MPOIOHYE BiHECTH JOCYAOBE PO3CIIiyBaHHS
LLOT'O 3JI0YHMHY /10 KomreTeHIi] Ciry»x0u Oe3nexu YKpaiHu.

BucHoBku: VYkpaiHa axkTHBHO [OJIyda€ CBOIO YacTKy 3YCHJIb JIO
MDKHapogHoi 0opoTeOM 3 mpomaraHmor Ta Qeidikamu. Ha mpomy ¢oni
notpedye akTHBi3alil AisIBHICTH, CIPSIMOBAaHA HAa HEWTpami3alilo BIUIUBY
ne3iHdopmarii Ta MaHIIyJISAIIH, BOPOBAKCHHS IIBAIKOTO Ta MPOAKTUBHOTO
pearyBaHHS Ha KIIOYOBI TeMH, y MeXaX SKUX MOIIUPIOIOTh (Gerku Ta
nponaragay. ToMy B cydacHHX yMOBaX IOLUIEHHM € BHECEHHS 3MiH JI0
3aKOHOJABCTBA NPO YIOCKOHAJICHHS KPHUMiHAJIBHOI BiAMOBINANBHOCTI 3a
momupeHHs  ¢eiikoBoi  iHQopmanii Ta agesirdopmanii. [IpuBeneHHs
3aKOHOJABCTBA y BiANOBIIHICTH €BPOICHCHKUX CTAHAAPTIB.
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THO3EMHI 3AIIO3UYEHHS JOCBIIY
CTPAXOBOI MEJJULTUHU

Kapnymmunaa M. I'.
acnipanmka kageopu KpUMIHAIbHO20 MA AOMIHICMPAMUBHO20 NPAsd
Hayxosuii kepienux: Bepema P. B.
OOKMOp OPUOUYHUX HAYK,
3a8i0ysay Kagheopu KpUMiHAIbHO20 MA AOMIHICIPAMUBHO20 NPA8d
Axademii aosokamypu Yxpainu
M. Kuis, Yxpaina

Kepaes 1. 1.
KaHOUOam mMeOUuyHUX HayK, acucmenm Kapeopu mpasmamonozii
HHinpoecbrkozo meouunozo ynisepcumemy
M. Auinpo, Ykpaina

[HO3eMHMII piBeHb HaJaHHS MEJUYHHUX IIOCIYT MOXKE CIIyTyBaTH
MO3UTHBHUM B3IpLIEM NPUKIAJY BIPOBAIDKEHHS CTPAXOBOi MEIMIMHU. Y
BUIIaJKaX CyJOBUX CIOPIB BUITA/IKIB CTPAXOBOI MEIUIIMHH iHO3EMHOTO PiBHS,
yepe3 NpOsB HEB/IOBOJICHHS MNMAIli€HTIB, 32 CyJIOBUM BTPYYaHHSIM MOXKIIHBE
BCTAHOBJICHHSI TIOJIIEHCHKOTO HAIJISAYy 3a MAIlieHTOM. Y BHUIAIKY, KOJH 31
CTOPOHM OpraHy IIOJIIEHCHKOrO Harisiny 3adikcoBaHa Taka IOBEIiHKa
Mali€eHTa, M0 CIpUs€ HOTIPIICHHS CTaHy MAalli€eHTa, BUKIMKAHA AiSIMHU IO
CBIZJOMO TIOTipIIYIOTh CTaH MAIli€HTa, MPEACTABHUK OpTaHy Momimii Qikcye
HEOOXiHI MaTepiaii Ta HAMpaBIsiE iX IS CYAy B SIKOCTI 0Ka30BOI 6a3u y
BiamoBiaHiii crpasi [1; 2, p. 1-8].

Tak camo, iMmepaTMBHa LMBUIICTMKa B KOHTEKCTI ICHYBaHHS
IMIIEpaTUBHUX HOPM MarepiaJibHOr0 IpaBa CTOCOBHO HEOOXiJHOCTI
icHyBaHHS mnHCbMOBOi (iH(GOpMOBaHOT) 3roaM NallieHTa Ha y4YacTb Yy
KJIIHIYHOMY JIOCJIJDKEHHI Ha HAIllOHaJbHOMY pIBHI HE MICTHTh YITKHX
KpUTEpiiB 3MICTy 3rajiaHoro JokyMmeHTy. IlutanHs dQopmanizanii Ta
BU3HAYCHHS YITKUX KpUTEpiiB 110 NHCEMOBOi (iH(OopMOBaHOi) 3roau
yYacHHKAa KIIHIYHOTO JIOCHI/DKEHHS HOCHTh IHMCKYCIHHMH Xapakrep.
[TixcTaBy 3ragaHoMy pPO3BHUTKY IOJIH BiTOOpakKatOThCs Y IUTIOPATICTHIHOMY
MiAXO0/I IO KPUTEPIH KIIHIYHAX JOCTiKeHb. OTXKe i BUMOTH JI0 MTHCEMOBOI
(in¢opmariifHOT) 3ron € TAaKMMH 110 MOXYTh BIPI3HATHCS Y THX UM 1HIIHX
BUNaKax. B Oy/nb-sIKOMY BHIAJKy MOJXIIMBO BUOKPEMHUTH INEBHI HEHOJIKH
MMUCBMOBO] 1H)OPMOBAHOT 3r0/IN HAIIOHAJIBHOTO PiBHA. TakMMHU HeIoiKaMu
€: 3arajpHICTh 3MICTy, BIJCYTHICTh iHAMBigyami3amii ydacHHWKa, MOro
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nmokasHukiB. IlpuMipom, iHO3eMHMI BapiaHT 3TaJaHOTO OKYMEHTY 3a
3araJbHAM TPABWJIOM BMIIIy€ OUTBIIy KOHKPETHKY Ta 3MIiCTOBHICTB
(BpaxoBy[OUH iHIWBIAyalbHI aHKETH ONHUTYBAJNHHHUKH, IO TAIOTh 3MOTY
MpoaHai3yBaTH Ha PiBHI BXiAHOI iH(pOpMamii MaHi MamieHTa, HAIPUKIATL B
pasi mpoBemeHHs olepamnii Ha MpeaMeT HasBHOCTI PU3UKIB iH(EKUiHHOTO
3apakeHHs JIKaps, HAsBHOCTI YCKJIaJHEHb BiJl alepriyHuX peakdii B
narfienta) [3].

BripoBapkeHHST pO3LIMPEHOi 3a 3MICTOM NHCBMOBOI 3rOAM HANa€ Psf
nmepeBar y mnpodeciiiHiil miSTBHOCTI, SIK TO: BpaxyBaHHS KiJIBKICHOTO
MOKa3HUKa YCKJIaJTHEHB; MOJKJIMBICTh IMOBIPHOCTI HaCTaHHS
BIJINOBIAILHOCTI malieHTa (y TOMY 4YHCII 3a HaJaHHA HEIOCTOBIPHOI
iHpopMalii momo craHy 310poB’s, HaxaHHS iH(opMalii HE y IOBHOMY
o0cs3i) [4].

Sk pe3ympTaT [OUUTPHO BHECEHHS MPOMO3WIIH y BiTHOIICHHI
YIOCKOHAJICHHI 1H()OpPMOBaHOI MHCHMOBOI 3TOIM HAIIOHANBHOTO PIBHS,
TaKOXX BIPOBAHKCHHS BiANOBIJAIBFHOCTI MAIliEHTa 32 HEJOCTOBIPHICTH Ta
HEMOBHOTY HaJaHHS 3aluTyBaHOI iHpopMmarlil nepes jgikyBanHsam [5; 3-8].
OxpiM TOTO, B KOHTEKCTI MOXKJIHMBOCTI 3allpOBa/KCHHS BIIIOBITAIBHOCTI
FOPUINYHOI OCOOM 3a CKOEHI 3JIOYMHHM Y BIAIOBITHOCTI JO 3aKOHY MpPO
KpUMiHaJIbHY BiJIIOBIIANBHICTh CIYIIHUM BOAYaeThCs BUKOPHCTaHHSI HOPM
Kougenrii Memikpaiitm  [6], Ha mpuKiIaai  MOXIHBOCTI  HACTAaHHS
BIINOBIJANILHOCTI 3a (anbCudikalis JiKiB Ta MEIUYHUX BHPOOIB. Y
MOIOHOMY BHIAIKy KBaNi(DiKyrHOUOH OOCTABHHOIO IO MOXKE OOTSDKYBAaTH
CaHKIIfHy HOPMY KpHUMIHAJbHOI BIAMOBINANBHOCTI CIIyTye OOCTaBHHA
NOCSITaHHS Ha 3JI0POB’Sl HEBCTAHOBJICHOTO KOJIa 0CI0 IUIAXOM 1M030aBiIeHHS
MOXKJIMBOCTI OTPUMATH HEOOXiJHY MeAWdYHy jgornomory. dakynbTaTHBHHM
00’€KTOM 3JIOYMHHOTO TOCSTaHHS MOXE CJIyryBaTH IIOCSTaHHI Ha
BCTAQHOBJICHUH CYCHUIBHHI MOPSIOK (YHKIOHYBaHHS CHCTEMH OXOPOHH
3m0poB’s [7].
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ICTOPUYHI ACIIEKTH PO3BUTKY TA CTAHOBJIEHHSA
IHCTUTYTY OBCTABHUH, IO NIOM’AKINYIOTH
1 OBTSIKYIOTH TIOKAPAHHS B YKPATHI

Haymens 1. 1O.
3000y8au euwoi oceimu cmynens 0okmopa Qinocogii
Kageopu KpUMiHAIbHO20, KPUMIHATILHO-BUKOHABHO20
npasea ma KPUMIiHaIicmuku
Axaodemii Jlepacasnoi nenimenyiapnoi ciysxcou Yepainu
M. Yepnizis, Ykpaina

[HCTHTYT 0OCTAaBHH, 110 TIOM SIKIIYIOTh Ta OOTSXKYIOTh TIOKapaHHs, OJIUH 3
LEHTPaIbHUX IHCTUTYTIB KpHMiHalbHOro mpasa. Lleit iHcTUTYyT B icTopii
YKpaiHCHKOTO 3aKOHOJABCTBAa IIOCiae ocoOiuBe Miciie, Xo4a icTopis
PO3BHTKY MAOCIIJUKyBaHHMX OOCTaBMH € HeoaHo3HauyHow. OOCTaBHHH, IO
MOM’SIKIIYIOTh Ta OOTSKYIOTh NOKapaHHsA, B ICTOpii BITYM3HSHOTO
KPUMIHAJILHOTO 3aKOHOJABCTBA 3MIHIOBAJIHMCS B MIpy YCBIJOMJICHHS Ta
BIPOBA/DKCHHSI y TPAKTUKY TPHUHOMMNIB andepeHianii KpUMiHaJIbHOI
BiJINIOBiJAJIFHOCTI Ta 1HAWBIAyaTi3amii MOKapaHHI.

OnHuM i3 nmepmux Jukepen npasa € Pyceka Ilpasna SIpociaBa Myaporo
[1], sixa matyetbest X cromitram H.e. Ille B Pychkiit IIpaBai MoxkHa 3HAHTH
HasIBHICTh JIESIKUX OOCTaBHH, 3a SIKUX 0CO0i, BU3HAHI BUHHOIO Y BUYMHEHHI
370YMHY, MOTJI0 OyTH mpu3HaueHe M’ sgKmie abo OUIbII cyBOpe MOKapaHHS.
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[Momanmpmmii pO3BUTOK OOCTaBHH, IO TIOM SKIIYIOTh Ta OOTSKYIOThH
TTOKapaHHA, BiqOyBaBCs IIiJ BIUIMBOM 3aKOHOIABCTBA JIEPKABHUX (opMarlil,
y CKIIafi SKuX repedyBana Ykpaina.

[otpibHo BH3HATH, 10 AK y camiit Pycekiit [lpaBzi, Tak i B HACTYIHHX 11
penakuisx (MaeTscs Ha yBasi Ctucia ta Po3mmpena penakiii) MOXIIHBICTD
3MIHH XapakTepy Ta po3Mipy MOKapaHHS CTaBHJIACS y 3aJIEXKHICTh, SK
NIPaBUJIO, BiI XapaKTEPUCTUK Cy0’ €KTa 3J0YMHHOTO IOCSATaHHA Ta OCOoOH,
MIPOTH SIKOT LIe TTOCATaHHs OyJIO CIpsSIMOBaHe.

[Migmaroun aHami3y 3araibHi MiJCTaBU 3aCTOCYBaHHS OOCTaBHH, IO
IIOM’SIKIITYIOTh 1 O0TSDKYIOTH ITOKapaHHsl, SIKi BUIUIMBAIOTH i3 3MicTy Pycbkoi
[MpaBan Ta iHIIMX, CYNMyTHIX i HOPMAaTHBHO-TIPAaBOBUX aKTiB, MOXHa
3pOOHTH BUCHOBOK, 1110 BOHH (0OCTaBMHHM) HOCWIIM B NEPEBaXKHIH OLIBIIOCTI
00’ eKTHBHUI XapakTep, TOOTO 0a3yBaIncs HAa MPUHINNAX 00 €KTHBHOTO, a HE
Ccy0’€eKTHBHOTO, SIK I OyJ0 MPUHHATO B KJIACHYHOMY PHUMCBKOMY IIpaBi.
KnacnynuM mpukiagoM ToMy MoOxe OyTH Tpanailis BiJIOBiZalbHOCTI Ta
TTOKapaHHA 3a Pi3Hi BUAM BOWBCTBA: BOMBCTBO, BUMHEHE BiIKPHUTO, Y YCCHIH
CYTHUIIl YM «Ha OCHKETI» Kapajocsi 3HAaYHO M’sKIIe, Hi>K BOMBCTBO, BUNHEHE
TA€EMHO YU B IIPOLIECI «3JI01 CIIPABU».

deonanbHa po3apolieHicTh, IO MINHO BcTaHOBHWJacs Ha Pyci o
cepenunun XIII cTomiTTs, 3Ha4HO He BIUIMHYJA HA PO3BUTOK KPUMiHAIBHOTO
3aKOHOJJABCTBA CTOCOBHO CTAHOBJICHHS IHCTUTYTY OOCTaBUH, IO
MOM’SIKIITYFOTb 1 O0TSDKYIOTh TIOKapaHHsI.

Ilepma cnpoba cucTeMaTu3yBaTd OOCTABHHHU, IO IIOM’SIKINYHOTH 1
00TSHKYIOTH ITOKapaHHsI, Oyna 3poonena y CyneOnuky 1497 poky, ae Boepiie
BHIULUIACA B CAMOCTiHHI TPYIHU IIOM’SKIIYIOUi Ta OOTSDKYIOWi OOCTaBHHU
KPUMiHaJILHO-TIPABOBOTO 1 KpUMiHAJIEHO-TIPOLIECYaTBHOTO XapakTepy.

HaiiBa)xmBIIIO0 BiXOK y CTAHOBJICHHI KPHMIHAJIBHOTO IIpaBa CTallo
Cobopre Ynoxenns 1649 poxy [2], y skoMy 3HAHIUTH CBOE BiJOOpaXKeHHS
comiaNbHI Ta TIOJNITHYHI TPOLECH 3MII[HCHHS [IEHTPATi30BaHOI BIAJIH.
BigmoBigHuX 3MiH 3a3Hajia 1 CHCTEMa OOCTaBHH, IO IOM’SKIIYIOTH 1
00TSsDKYIOTh TNOKapaHHs. Tak, i3 3anpoBaKEHHSIM IOHSTTS CIIBYYacTi y
37104MHI OyJI0 BU3HAYEHO MOKA3HUKHU CIIBYYaCHHKIB 3JI0YMHY, 1 IOKapaHHS,
BIJINOBI/IHE TXHBOT'O CTYIIEHS y4YacTi y 3JI0Y4MHHOMY JIisTHHI.

B VYioxeHHi po nokapaHHs KpUMiHAJIBHI Ta BUNpPaBHI [3], He3Baxkarouu
Ha BCIO Ka3yicTHUHICTB Horo Oco6mBoi 9acTHHH, OyII0 OCTaTOYHO BUPILICHO
IIUTaHHS TpO Oe3rocepeaHiii B3a€eMO3B’SI30K IOM’SIKIIYIOYHX OOCTaBHH Yy
CKJIaJl 3JI0YMHY 3 XapaKTepHCTHUKaMU CyO0’€KTMBHOI CTOpPOHM, a came, 3
(hopMoI0 BUHH, a TAaKOX NMPUIMHAMU poTUNpaBHOro aistHH. CraTTi 135-139,
10 MICTWJIMCH B YJIOXKEHHI Ha3MBAJINCh «OOCTAaBMHH, OOTSIKYIOUi BHHY Ta
MOCHITIOIOYI  TIOKapaHHS». I[CTOTHUM BHECKOM Y PO3BUTOK IHCTUTYTY
oM’ SIKITYIOYMX OOCTaBMH CTaj0 iX PO3MEXyBaHHSA 3aJIe)KHO BiJ 00’ekTa
oM SIKIIeHHS. B YIoXeHHI po3pi3HAINCh «OOCTaBMHHM, IO 3MEHIIYIOTh
BUHYY, Ta «0OCTaBHHH, 1110 3MEHIIYIOTh MOKAPaHHSD».
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VYronosae ynoxeHHs 1903 poky [4] He MicTwio y cobi TepermKy
0o0cTaBuH, MO OOTSHKYIOTH TTOKapaHHsI, ane B 3arajbHiil YacTHHI BKa3yBajo
Ha TIACTAaBM TIOCWICHHS BiNMOBINAIGHOCTI INpH BCiX OisHHAX: 1) mpum
CYKYITHOCTI 3JIOYMHHUX MisTHb 3JIOYMHHOI MisSUTPHOCTI UM TEPETBOPEHHA ii y
MPOMHUCEN; 2) TOCHWJICHHSA JONYCKAaJIOCh Yy BHIIAAKY, KOJIH BHHHHI
cITy’k00Bells YIWHUB Y OpaB yd4acTb Y BUMHEHHI 3arajbHOTO 3JI0YHHHOTO
JUSTHHSI IIJTIXOM 3J7I0BXKUBaHHS CBOIMHU 00OB’I3KaMHU YH TOBHOBAXXEHHSIMU, Y1
LIUIIXOM 3arpo3W TPUTHIYEHHS, Y IHIIUM 3JI0BXMBAaHHSM BIIQJION0, SIKIIIO
TIIBKY 32 Take 3JIOBKMBAHHS Y MOTPO3HM HE BH3HAYEHI B 3aKOHI 0COONMBI
nokapanss [5, c. 434].

Pa3om 3 Tum, B YronoBHoMy ynoxkeHHi 1903 poky iHCTUTYT 00CTaBHH, 1110
IIOM’SIKIITYIOTh TTOKapaHHs, TAKOK OTPUMaB CBil MmojanbIIni po3BuToK. I1o-
mepiie, BiH BUPA3WBCS y BH3HAYCHHI THX MOMIJIMBOCTEH, AKi OyiIM HamaHi
Cymy IIONO MWTAaHb IIOM SKIICHHA IMokapaHHiI. B Ymoxenni 1903 poky
MPAaKTUIHO OYIIK BiACYTHI 0€3yMOBHO-HEBH3HAYCHI CAHKII, 1 OyI0 3HAYHO
CKOPOYCHO KUTBKICTh 0O€3yMOBHO-BM3HAUCHUX CaHKIIH, IO, (aKTHIHO
CITyTYBaJIO 3aKJIIOYHIM €TAIlloM Y BH3HAYEHHI KOJIa MOKJIMBOCTEH Ta IMiJCTaB
JUISL TIOM’SIKIIEHHS TTOKapaHHs, HAIaBIIM CyJdy BENHKHUH, ane oOMekeHui
npocTip y BUOOPI MipH BiJNOBIAILHOCTI.

[Micns xoBTHEBOI peBomonii 1917 poky KpuMiHaJbHE 3aKOHOJABCTBO
3a3HaJI0 CYTTEBHMX 3MiH. Hakonu4YeHui CTOMTTAME KPUMiHAJIbHO-ITPABOBHI
JIOCBIJ] BUSIBUBCS IIPAKTUYHO MTOBHICTIO 3HIBEILOBAaHUM HOBOIO Biai010. Hose
KpUMiHaJIbHE 3aKOHOJABCTBO KpaiHu Paj Bigpi3HsUIOCS OJHOCKIIAIOBICTIO Ta
MIPUMITHBI3MOM. | B IMX yMOBax, X04a MOHATTS 00CTaBUH, 110 TIOM SIKITYIOTh
Ta OOTSHKYIOTh TMOKAapaHHSA, 1 3ANUIIAIOCH, BIAMOBIAHUN [BOTO TOHATTS
IHCTHUTYT, SIK CHCTEMa, 1[0 BOJIOJIIE€ 3araJIb-HUMH 3aKOHOMIPHUMH 3B’ S3KaMH,
Ha SKHHChH Yac MPaKTUYHO 3HHMK 3 KPUMIHAIBHOTO TpaBa.

Tomy yxBaneHns 1922 poky nepmoro KpuminansHoro xkogekcy Y CPP [6]
CTaJO CEpHO3HUM KPOKOM y HANpsMKY JAEHOJIITH3alii Ta 3aCTOCYBaHHS
00’€KTHBHOTO MiaXoay a0 auepeHiialii BiAMoBiIaTbHOCTI Ta MOKAPaHHS,
el HOPMATHBHO-TIPABOBHI aKT 3aKpIMKMB TAKOX 1 OCHOBHI AaCIEKTH
00CTaBMH, MO MOM’SKIIYIOTh [OKApaHHS, IO 3arajoM BiAMOBIIAIOTh
03HaKaM BiJIIIOBIIHOT0 KPUMiHAJILHO-TIPABOBOT'O IHCTUTYTY.

[puitasaTuii y 1927 poui Kpuminansuuii konexc YPCP [7] MicTHB MeHIIy
npotu KK 1922 poky KinbKiCTh CKIIaAiB 3 00OCTaBHHAMH, IO TTOM SIKIITYIOTh
MIOKapaHHs; B HbOMY TakoX Oyia BiZICyTHS YacTHHA 3arajbHUX IS BCIX
3JI0YMHIB OM’IKIIYIOUYNX 00CTaBHH, 30KpeMa, MaJIO3HAYHICTh 1 HEBITJIacTBO.
Haromicts KK YPCP 1927 poky BBiB NOHATTSI «0OCTaBHHH, 10 OOTSHKYIOTh
MOKapaHHS» Ta «O0OCTaBMHM, IO IIOM SIKIIYIOTh IIOKapaHHsM», a TaKOX
nepe10aYMB OKpeMi Mepesiku 0OCTaBHH, IO OOTSKYIOTh MokapaHHs. [Ipu
LFOMY 3a3Ha4eHi Mepeiky: a) MaJIi He BUUEPITHUH, a PUOIN3HUHN XapakTep;
0) Oynmm ckjameHi i3 3aCTOCYBaHHSM METOJAY IMPOTHUCTABJICHHS, IIJISTXOM
BKITIOYCHHS Y HUX 00CTaBUH-TIPOTHIICKHOCTEH.
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I[Momampmmii  po3BUTOK OOCTaBWH, IO OOTSXKYIOTH TOKapaHHS,
Bimoopaxkenmit y KK YPCP 1960 poky [8]. Sk i panime, mocimimkyBaHi
oOcTaBuHM OyNM 3aKpIIUICH] SIK OJWH 3 KPUTEPiiB MpU3HAYEHHS NOKAPAHHS.
Tax, y KK YPCP 1960 poky MicTHIIOCS ITOJIOKEHHSI, BiIIOBITHO 10 IKOTO IPH
MPU3HAYCHHI TOKApPaHHA Cyl, KEPYIOUHCh IIPABOCBIIOMICTIO, BpPaXOBY€
XapakTep 1 CTYIiHb CYCHUIFHOI HEOE3IEYHOCTI BUNHEHOTO 3JI0YHHY, 0CO0y
BUHHOTO 1 OOCTaBMHM CIIpaBH, IO IIOM SKIIYIOTH 1 OOTSKYIOTh
BIAIIOBiIAIBHICTD.

OOcTaBuHH, 10 TTIOM SIKITYBaJIM Ta O0TSHKYBAJIM OKapaHHs, 3 MOTIISY iX
3MICTy XapaKTePU3YBAIX MOJII0 3JIOUMHY Ta 0COOYy BHUHHOTO i (pakKTUYHO
MIOBTOPIOBAJIM BiIIOBIIHI M0JI0kKeHHS OCHOB KPUMiHAJIBHOTO 3aKOHOJIaBCTBA
CPCP. 3MiHu Manu Juilie HE3HAYHUHN XapakKTep.

VY 2001 poui 6ys npuiiastuit unnnuit KK Ykpaiau [9]. 3 npuitHATTAM
HoBoro KK Ykpainu 3MiHIO€TBCS He JTHIe HalilMEeHYBaHHS [TUX 00CTaBHH, aJie
1 BKITFOYAFOTHCS Y TIEpeNTiK HOBI 0OCTaBUHM, 3MIHIOETHCS (DOPMYITIOBAHHS Ta
3MICT OKPEMHX OOCTaBHH, a IEAKi OOCTaBMHM 3aKOHOJIABELh BHUKIIIOYAE 3
TIEPETKY.

[MincymoBytoun 3a3HaducHe, MOTPIOHO MiIKPECTUTH, II0 OOCTaBHHH, SKi
IOM’SIKITYIOTh Ta OOTSDKYIOTh MOKapaHHs, B 1CTOPii KPUMIHAIBHOTO MpaBa
VYkpaiHu 3MiHIOBAJIUCS B Mipy YCBIJIOMJICHHS Ta BIIPOBAJKEHHS Y MPAKTHKY
NpUHOUIIB  gudepeHnianii  KpUMiHaJIbHOI  BIJNOBINAIBHOCTI  Ta
IHMBITyasi3allil moKapaHHsI.

VY Xoni ICTOPUYHOTO PO3BHUTKY YKpaiHH, MOYHMHAIOYH 3 OCHOBHOTO
JaBHBOPYCHKOTO JKepesa mucanoro npasa — Pycekoi [Ipasawy, 1, 3akiHdyroun
yuHHUM KpuUMiHaNbHUM KOJEKCOM YKpaiHW, MHUTaHHIO 3aKOHOJAaBYOTO
pETyJIOBaHHS IHCTUTYTy OOCTaBHMH, IO IIOM SIKIIYIOTH Ta OOTSXKYIOTH
MOKapaHHsA, MpHUAUDDIacs Oe3mocepeqHs yBara. 3ajJeKHO BiJl 3MiHH
COMiaTbHO-EKOHOMIYHAX YMOB BiJJPi3HSABCS IIiIXiJl 3aKOHOJABII y TPEAMETI
Ta METOJIi PETYJIIOBaHHs, ajJie caMi 0OCTaBUHU ICHYBAJIH 3aBXK/IH.

Bapro Takox 3a3HaYMTH, 1110 HAMEHYBaHHS JIOCIIKyBaHUX 00CTaBHH Y
pi3Hi nepioan iX po3BUTKY OyJIO Pi3HUM, ajie )KOJEeH KOAU(DIKOBaHUIl aKT,
HEe3BKAIOUM Ha X BaXKJIMBE 3HAYCHHS, HE JaBaB BU3HAYCHHS MOHSITTS
«00CTaBHH, 1110 TOM SKIIYIOTh Ta OOTSDKYIOTh IIOKapaHHSA», a JIUIIE BKa3yBaB
npo X BaXKJIMBICTB, SIK KPUTEPIiB 3arajisHUX 3acajl NIPHU3HAYEHHs OKapaHHSI.

Henonikom 3akoHOIaBCTBa MOXHA BBaXKaTW Te€, IO Ha PI3HUX eTarax
PO3BUTKY OOCTaBHMH, IO MHOM’SKIIYIOTh Ta OOTSDKYIOTh IIOKapaHHsS, HE
MICTHIIOCS. OJJHO3HAYHOTO PO3YMIHHSI CYTHOCTI Ta O3HAaK JOCIHIIKYBaHHX
oOcraBuH. He3Bakarounm Ha BiACYTHICTh €IMHOTO BHM3HAUEHHS HOHSTTS
JOCIKYBaHUX OOCTaBHH, IX ICHYBaHHS HiATBEPKYETHCSI HOPMATUBHUMH
aKTaMH, SIKi BHJIABAIKACSA Y Ti YacH ¥ CBIAYWIM PO MiABUIICHUNA CTYIiHb
CYCHIJIbHOT Ba)KJIMBOCTI 3aCTOCYBaHHS OOCTaBWH, IIO TIOM’ SIKIIYIOTH Ta
OOTSDKYIOTh TOKapaHHs, 10 JaBaJo CyJy IPaBO MPH3HAYATH CIPABEIINBE
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MOKapaHHd 1 3AIACHUTH TpaBWIbHY  KBali(iKamilo KpPUMiHAJIBHO-
MIPOTUIPABHOTO IPABOTIOPYIIICHHS.

3 BpaxyBaHHSAM ICTOPHYHHX II€PEIYMOB CTAHOBIICHHS IHCTHUTYTY
00CTaBHH, IO IMOM SKIIYIOTH Ta OOTSDKYIOTH TOKapaHHS, MOYKHA BUILTHTH
ciM TIepioZIiB PO3BUTKY BITYM3HSIHOTO 3aKOHOAABCTBA y il cdepi: 1) mo
XII cT. — MOXITUBICTD TIOM’SIKIIEHHS Ta OOTSKCHHS ITOKapaHHS CTaBHIIACS Y
3aJ@KHICTh, SK IPaBWJIO, B XapakTEPUCTHK Cy0’ €KTa 3JIOYMHHOTO
MOCSITaHHST Ta OCOOM, MPOTH sKOi Ie TMocsraHHs OyJno CHpsSMOBAaHE;
2) XII-XVII cr. — HasBHICTH HHM3KM HOPMaTHBHO-TIPABOBHX aKTiB, SKi
MICTHIIM OKpeMi OOCTaBHHH, IO TOM SIKIIYIOTh Ta OOTSKYIOTh ITOKapaHHS;
3) XVll-nowarok XX cr. — 3amnpoBaUkeHHS Ha KoJupikoBaHOMY
3aKOHOJIAaBUOMY PiBHI HEpesIiKy 00CTaBHH, 1110 OM’SKIIYIOTh Ta OOTSKYIOTh
nokapanus; 4) 1918-1922 pp. — BiamiHa paasSHCHKOK BIAJA0K HOPM
3akoHOJaBcTBa Pociiickkoi immepii i (akTHYHE HIBETIOBaHHA IHCTUTYTY
00cTaBHH, IO MOM SKIIYIOTh Ta OOTSDKYIOTh IOKapaHHs; 5) 1922-1991 pp. —
BBEJICHHS B [Iif0 TPHOX KPUMIHATBHUX KOAEKCIB, IO MICTHIIN HEPEITiK MPOoTe
HE BUPINIyBaJIM MUTaHHS 3aKOHO/IaBUOT0 3aKPIIICHHS TOHATTA 00CTaBUH, IO
TOM’ SIKIITYOTh Ta OOTSDKYIOTH mokapaHHs;, 6) 1991-2001 pp. — craHOBICHHS
JIepIKaBHOT He3aJIeKHOCTI YKpaiHu Ta crabimizalis iHCTUTYTy 00CTaBUH, IO
MOM’SIKITYIOTh Ta OOTSDKYIOTh TokapanHusi; 7) 2001 p. W 1o cboroii —
NPUIHATTS HOBOro KpHMiHAJIIBHOTO KOJEKCY Ta HWU3KU 3MIH 1 JONOBHEHB,
CHPSIMOBAHUX Ha YJOCKOHAJIECHHS IHCTUTYTY 00CTaBHH, IO ITOM’SIKIIYIOTh Ta
OOTSDKYIOTh TOKapaHHsL.
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3AMIHA ITIOKAPAHHS 3ACYT)KEHUM OCOBAM
JIO TOBIYHOI'O MO3BABJIEHHS BOJII B YKPAIHI

Ocramuyk JI. T'.
KaHouoam 10puOudHUX HayK, OOYeHm,

Odoyenm Kageopu KpUMIHANLHO20, KDUMIHATTbHO-8UKOHABY020 NPA8A
ma KpUMIHOA02TT IOpUOUYH020 axyibmemy
THenimenyiaprnoi akademii Ykpainu
M. Yepnicie, Yxpaina

Y 2000 poxy VYkpaina nHa BuMOry Paau €Bponu BukiIOumia 3
KpuminanbHOro Kojekcy YKpalHM Takuil BUJ IIOKapaHHsS K CMEpTHa Kapa.
Cranom Ha 01 ciyns 2023 poky B Ykpaini 1578 oci0 BinOyBaroTh mokapaHHs
y BHII JOBIYHOTO M030aBicHHS BoJi. Hachoromni y ABOX yCTaHOBaxX
BUKOHAHHS [TOKapaHb CTBOPEHI 3aKPHTI AITIBHULIL 1€ yTPUMYIOTHCS 3aCy JIKEH1
JI0 TIOKapaHHs y BUJI JOBIYHOTO MO30aBJICHHS BOJII Ha 3aralbHUX YMOBax
TPUMaHHS, y BCIX IHIIMX YCTaHOBaX «JOBIYHHKM» YTPHUMYIOTBCS Y
MPUMIIICHHSAX KaMEpHOTO THIy IO MBI o0cobW, MmO HE BiAMOBiae
MDKHapOJHUM HOPMATHBHO-IIPAaBOBHUM aKTaM.

Ha mymxy excmepTa 3 TEHITEHIIapHUX HHTaHb, JOKTOpa ITyOIIYHOTO
mpaBa Bammma Yosrama VYxkpaiHa mocimae mnepmre wicie cepen S0
€BPONCHCHKUX KpalH 3a KUIBKICTIO «IOBIYHHKIBY» 0e€3 TepCIeKTHBU IX
3BinbHeHHS [1].

VY cBow uepry ekcrnepr XapKiBChbKOi NpaBo3axWMCHOI TIpynu AHApii
JliteHKO HEOJHOPa30BO y CBOIX IHTEPB’H0 HArOJIOIIYBaB, IO, B YCIX
[UBITI30BaHUX JEpKaBax JOBIYHI BUPOKH HE € OCTATOYHHMH 1 MEXaHI3M X
neperiisiay MOBUHEH OYTH nepedavyeHuil y 3aKOHOIaBCTBI HE TUIBKH Y SKOCTI
TIOMUJTYBaHHSI.

BincyTHicTh Hapasi 3aKOHOJABYOTO IOPSIKY, Y MEXax HaI[lOHAIBHOI
MIPaBOBOi CUCTEMHU, SIKHH OW HaJaBaB MOXKJIMBICTH HEPETIISTHYTH Ti CyIOBI
pitreHHs, o OyIIn yXBalieH] paHille i Mo IKUX 3aKIHYMIKACS CTPOKH MO0 IX
OCKap>KeHHSI, TIOPOJDKYE IPaBOBY KOJI3i0, Ta POOUTBH XKUTTA 3aCyKEHOTO 710
TIOKapaHHs y BU/II JI0OBIYHOTO 11030aBJIEHHS BOJII OCOOJIMBO HECTEPITHHM.

ToMmy Ha Hamry AyMKy caMe po3poOKa Ii€BOTO MeXaHi3My YMOBHO-
JOCTPOKOBOTO 3BUIBHEHHS 3aCy/DKEHUX /O IOKApaHHA y BUAI JOBIYHOTO
1030aBJICHHS BOJIi, MOYKE 3MIHUTH CUTYAIIIIO IO CKJIajacs.

®axtnyHo cphoroaHi BepxoBuuit Cyn YkpaiHM He Mae IOBHOBaXXE€Hb
MEPEryITHYTH CYIOBi pillleHHs, sIKi Ha IyMKY IIPaBO3aXHCHHKIB MPUHHATI 3
NeBHUMH  HEJOJIIKaMu Ta mnoMuwikamu. lle mnuTaHHS He  TUIBKH
CIpaBeUIMBOCTI, a 1 HaJaHHS MOXKJIMBOCTI 3acyJDKEHOMY 3BEpTaTuCsS 0

112



BIMOBIAHKUX 1HCTAHINIH 3 TUTaHb, MO0 Meperiisiay crnpasu. KoHcTaToBaHo,
oI0 KUTBKICTh BHIIPABAYyBAJIFHUX BHPOKIB BHHECCHHX CynaMH YKpaiHu
cTaHOBUTH 1%, M TIOPIBHSIHHSA KiNBKICTh BHUNPABAYBAJILHUX BHPOKIB, IIO
BuHocsThCs y CIIA i B €Bpomni ctanoBuTh 17-25% Bif 3aranbHOI KUTBKOCTI
BHHECCHUX BHUPOKIB.

Haiibinpm kpuuynmiMu cmpaBaMu € crpaBa  SlpocnmaBa  Mucsika,
Onexcannpa Padanbcekoro, Irops TpyOinmHa, Anatonist JIexxeHenpKkoro ta
IHIIUX 3aCyKEHHX.

Bunecena 26 xBitasa 2002 poky ITnenymom BepxosHoro Cyny Ykpainu
nocranoBa «[Ipo yMOBHO-ZIOCTPOKOBE 3BUILHEHHS BiJ  BiIOyBaHHS
MOKapaHHs 1 3aMiHy HEBiZOYTOi YacTMHM IIOKapaHHS OUIBII M’ SKUM»
nepe10ayae MOXKIMBICTh YMOBHO-JJOCTPOKOBOTO 3BUIbHEHHS BiJl BiIOYyBaHHS
MTOKapaHHA Ta 3aMiHy HEBiIOYTOI YaCTHHU MOKapaHHs OUTBII M’ SKUM TiJIbKH
3aCyKCHUM, sIKi BiZOyBarOTh TIOKapaHHSA y BHII OOMEXCHHS BOJI abo
11030aBJICHHS BOJII Ha MEBHUH CTPOK. TOOTO TaKMM pIlIEHHAM 3aKOHOJAaBEIb
(haKkTHIHO OOMEKHUB IPaABO 3aCyHKEHOTO J0 TOBIYHOTO 030aBICHHS BOI Ha
3aMiHy MTOKapaHHA iHIIAM OibII TYMaHHHUM BHIOM TOKapaHHS.

VYV cBoro uyepry €sponeiicbkuii Cyn 3 mpaB JIIOAUHH HEOJHOPA30BO
HaroJollyBaB Ha TOMY, IIIO BiJICyTHICTh ITpaBa y 3aCy/PKEHOTO Ha 3BIIbHEHHS
BiJl MOKapaHHi Yy BHJII JOBIYHOTO TO30aBJIEHHS BOJI CYIEpeuuTh CT. 3
KonBeHIii mpo 3aXWCT MpaB JIIOJMHA Ta OCHOBOIOJIOKHUX CBOOOI (mai-
Kongeniis). [TinTBepHKEHHSIM I[HOTO € TAKOXK PillicHHS €BPOIEHCHKOTO CYAY
3 mpaB moauHu 12.03.2019 poky y cnpaBi «IleryxoB mpotu Ykpainu»
Ne2[3]. Lum pimieHHAM BCTaHOBJCHO NOpPYLIEHHS YKpaiHOW came
BuIIe3a3HaYeHoi cTaTTi KoHBeHIil, y YacTHHI 3acTOCYBaHHS HalliOHAIbLHIMHA
CymoMH A0 OcCi0 ToKapaHHS Yy BHUAI JOBIYHOTO IT030aBIICHHS BoOJi 0Oe3
MOXJIMBOCTI TIEPEriIsiy CIIPaBH 3 MOAAIBIINM 3BITBHEHHSAM Bill TIOKapaHHS.
€Bporneiicbkuii KOMITET 3 3amo0iraHHs KaTyBaHHS TakKOX HEOJHOPa30BO
BKa3yBaB Ha BiJICYTHICTb B YKpaiHi peasiCTHYHOI IEPCIeKTHBH 3BUTHHCHHS
BiJl IOBIYHOT'O 11030aBJICHHS BOJI.

Tomy, miZICyMOBYIOUM BHILEBHUKIIAJIEHE BapTO 3a3HAYUTH, IO IIPABO
3aCyKCHOTO [0 [OBIYHOIO T1030aBJICHHS BOJI Ha 3BUIBHEHHS HE €
«KOPOJIIBCHKOIO MPEPOTaTUBOIO», a € IEPCIEKTHBOI MJsl MOAAJIbLIOTO
MOBHOI[IHHOTO XHTTS 3aCyJDKEHOro. bor He Oyne cripusiTi CycHiIbCTBY Jie
3aKOHOMABII HecmpaBe/MBi. | ChOTONEHHS BUMAarae BiJ HAc MIBUAKUX 1
pilyynx aid y npuiHATTI pimeds. Hakams po3poOiieHi MeToankn
BUIIPaBJICHHS 3aCy/DKEHUX 3 HaKONMUYYBAIBLHOI OANBHOIO CHCTEMOIO HE €
JIEBUMHU METOJIOM 1 MUTAHHS PO 3BUIBHEHHS BiJ BiAOyBaHHS MOKapaHHS
TIOKJIaJa€Thesl BUKIIIOUYHO Ha po3cyx cyay. Ha mHamry mymky, BCi MOKIIMBI
I1i/ICTaBY 3BUILHEHHS IPY BUHECEHHI 0OBHHYBAJILHOTO BUPOKY IOBHHHI OyTH
oJlpa3zy 3a3HaueHi y MOTHBYBaJbHIN Ta pe3yJbTaTHBHII 4acTHHAX BHPOKY
CyIly, IO 3BUIBHUTH Y MalOyTHBOMY CYyJI BiJl IOBTOPHOTO PO3IIISAAY CIIPABH.
A po3poOka JieBOro MexaHizmMy NeperisiLy ClipaB 3acyHKEHUM 0 JIOBIYHOTO
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Mo30aBJACHHSA  BOJI  JIO3BOJUTh  YHUKHYTH  IOPYHICHb  ITOJIOKEHB
MDKHapOIHOTO 3aKOHOIaBCTBA.
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CTAH KPUMIHAJIBHUX ITPABOIIOPYHIEHD Y CO®EPI
BE3MNEKHU JJOPOXKXHBOI'O PYXY B CYUACHUX YMOBAX!

Xpucruy L. O.
KaHOUOam eKOHOMIYHUX HAYK, OOYeHm,
cmapuiuil HayKo8ul CRigpoOIMHUK 8i00LTY KPUMIHOIO2TUHUX 00CTIONCEHD
Hayxoso-0ocnionozo incmumymy euguenHs npoobiem 3104UHHOCMI
imeni akademixa B. B. Cmawuca
Hayionanvuoi akademii npasosux nayx Yrpainu
M. Xapxis, Ykpaina

BimpmricTe HayKOBIIB PO3TIAAAIOTH 3J0YHHHICT SIK OCOOJHBOTO POIY
comianbHy MPAaKTHKY, PI3HOBH] IPeIMETHOI AismbHOCTI [ 1, c. 138, 139].

HeGe3neka npu nboMy 3HaXOIHUTHCS B TOMY, IO y CYCIIIbCTBI BUHHUKAE
NIPaBOCBIIOMICTb, $IKA CIIMPAETBCS HE Ha TPAAMLIHHOMY PpO3yMiHHI
KPUMiHaJILHOTO MPABOINOPYIIEHHS (3709NHY 200 KPUMIHAIBHOTO POCTYIIKY)
1 BIIMOBIAHOTO TOKapaHHS 3a HHOTO, a Ha Cy0’€KTHBHOMY €MOIIIHHOMY
cripuitHATTI moxii. [le Haxkaab, CTOCY€EThCS 1 KpUMiHAJIBHHUX MPABOMIOPYIIICHD

! Tesn HayKOBOTO TTOBIJOMJICHHS IiATOTOBJICHO y MEXaX PO3poOKHM (yHIaMEHTAIBHOI TEMHI
nocmimkenHs «CrTpareris 3ano0iraHHs NPaBOMOPYIICHHAM y cdepi JOpOXHBOTO pPyXy Ta
eKCIUTyaTalii TpaHCTIopTy B YKpaiHi» Bifaiay kpumiHonoriyaux nocnimkens HJII BII3 im. akan.
B. B. Crammca HATIpH Ykpainu (Homep nepx. peectp. B YkpIHTEI 0120U10561).
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MPOTH OE3TEeKN JOPOKHLOTO PYXy Ta eKCIUTyarallii TpaHcrnopTy. Bee gacrire
MH 3ycTpigaemocs 3 (aKTamu, KOJH JIIOJMHA BUHHA Y BUMHEHHI HOTO HE
MAKOPSETHCS 3aKOHHUM BHMOTaM MpAIliBHUKIB MOMIMil. 3apa3 Bxe
(iKCYIOTBCS HE TOOAWHOKI BUIAIKH, KOJH CBIIKH TOPOXKHBOI TPAHCTIOPTHOL
MIPUTOIM BHPIIIYIOTh HA MicIHi ii BYMHEHHS, IO BOHH MOXYTh OyTH KM
3aBrOJHO, a HE TIJIBKH CBIIKAMH.

Sk 3aranpHO BiZoMO B yMHHOMY KpuMiHanmbHOMY KoJekci YKpaiHu €
posain XI «3nounHn mpoTH Oe3neku pyxy Ta eKcIulyaraiii TPaHCIIOpTY»,
skuii  oOiliMae 17 crareif, MmO 3a0e3MEYyIOTh 3aXUCT OC3MEYHOTrO
(YHKI[IOHYBaHHS TPaHCIIOPTHOI CHCTEMHU YKpaiHH: 3aJi3HUYHOTO, BOJHOTO,
MOBITPSHOTO,  aBTOMOOUIBHOI'O,  MariCTPaJLHOrO,  TPyOONMPOBIIHOTO
TPAHCIIOPTY BiJ MOCSTAaHb HA JKUTTS Ta 3JI0POB’S TPOMaJsIH, BIACHICTH Ta
JMOBKUDTA. K 1 OUIBIIiCTh BYCHUX YKpaiHW BBaXKaro, IO B IIeW po3aia Oyio
HEJIOLIBHO BKJIFOYATH CTATTIO 289 «He3zakoHHE 3aBOJIOIIHHS TPAHCIIOPTHAM
3aco0om», ii kpamie Oy0 BiTHECTH O 370YHHIB MTPOTH BIACHOCTI.

JOpOXHBO-TPaHCHIOPTHI (aBTOTPAHCIIOPTHI) 3JIOYMHU BITHOCATHCS [0
3IMOYMHHOCTI 3 HeoOepekHocTi. Ha skanp KiJBbKICTh iX 1 TSKKICTB iCTOTHO
BiZpi3HSAEThCS y pi3HUX oOumikax. Tak, mo garmM MO3 TSDKKICTB IX iCTOTHO
Oinpuia, HiK 3a craructukoro MBC Vikpainu. KpiM Toro rpomanchbki
AKTHBICTH CUCTEMATUYHO ITiJKPECIIOIOTh, 1110 aBTOTPAHCHIOPTHI IPUTO/H, SIKi
HE TPU3BEIH 10 TSDKKUX TIUIECHHUX YIIKOIKEHb, 30BCIM HE TMOTPAIUIIOThH 10
CTaTUCTUYHHX MOKa3HUKIB, 0COOJIMBO B CydyacHUX ymoBax. YactuHa Ykpainu
JI0 [UX Mip OKYMOBaHA arpecopoM, 3pO3YMLIO0, IO 3 IUX TEPUTOPIH HESKI
CTaTHCTHYHI JJaHi He HamaroThcsa. TUM made, IO AesKi TEPUTOPii OKyHOBaHi
Bxke 10 pokiB.

Jnst yKpaTHCBKOTO CyCIIUIBCTBA € HE3alepedHuM ToH (akxT, 1mo Oe3nexa
JOPOXKHBOTO pPyXy — IIOKa3HHUK, SKHH BH3HAUa€ pIiBEHb COILIAIBHO-
€KOHOMIYHOTO PO3BUTKY JepKaBH. biibmn Toro, 3ade3nedeHHs i€l Oe3mexn
Ha TIOHOMY piBHI € CKJIQJIOBOIO HAIIIOHAIFHOIO O€3meKd YKpaiHw, sKe
CHpUSTUME BHPILICHHIO CTPATEriyHMX 3aBJaHb Ta TOJOBHHMX HAaIpsMIB
COLIaNTbHO-€KOHOMIYHOTO PO3BUTKY KpaiHH Ta CTaHE 3HAUYHHUM BHECKOM Y
3abe3neueH s 3B 13Ky 3 LUBUII30BaHUM cBiToM. TuMm mnadve, mo 23 yepBHs
2023 p. nigepu 27 kpain-wieHiB €C yxBaJluiu pillleHHs PO HagaHHs Y KpaiHi
cTaTycy KaHIuaara Ha 4jieHcTBo B €C.

Manmemis COVID-19 i1 xapaHTHH, TOB’S3aHUI 13 HE0, Oy MEpUINM
BUIIPOOYBaHHAM XUTTS B YKpaiHi. [Ipy boMy HEOOXiHO MiAKPECIUTH, IO
NIPaKTHYHO YKpaiHa OyJia €IMHOIO i3 €BPONEHCHKHUX KpaiH piBEeHb TOPOKHBO-
TPAaHCIIOPTHUX TNPHUrOJi HE 3MEHIIMBCA (IK B 0araTboxX €BPOINEHCHKUX
KpaiHax), a HaBIaku OyJI0 3apeecTPOBaHO HOTO 3pOCTaHHSI.

HacrymHe BunpoOyBaHHS Bpa3uiio CBOEIO PAIITOBICTIO Ta OPCTOKICTIO.
36poiina arpecist PD, sika akTuBHO posmouanacs 24 mrotoro 2022 p., 3Mycuiia
COTHI THCSIY TPOMAJSIH HPUCTOCOBYBATUCS JIO JKaXJIMBUX YMOB BiHHH.
BBeneHHS BOEHHOTO CTaHy sIK 3aKOHOMipHA peakIlis Jep>KaBU Ha CUTYaIIilo,
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0 CKJIajacs, Ma€ Ha METi BiJIBEPHEHHs 3arpo3H, Bifcid 30poiHO1 arpecii Ta
3a0e3neueHHs HALiOHAJIBHOI OE3MeKW, YCYHEHHsS 3arpo3n HeOe3meKn
JepKaBHIA He3aJeXHOCTI YKpaiHu, 1i TepUTOpiaibHIA HiTICHOCTI, a TAaKOXK
Mae Ha yBa3i THMYacoBe, 3yMOBJICHE 3aTP0O3010, 00MeKeHHS KOHCTUTYIIIHHIX
mpaB i cBOOOJ JNIOOWHH 1 TPOMAaAsSHWHA Ta TIPaB 1 3aKOHHHUX IHTEpPECiB
IOPUINYHUX OCi0 i3 3a3HAYCHHSAM CTPOKY Jii mux oOmexkeHb [2]. Ha xamb
BOEHHHM cTaH NpoaoBxkeHo A0 13 tpasus 2024 p.

Hapa3i nama xpaiHa 3a3Hae HaiOUIbIIOrO rops, mnepeOyBalodn y
HAWJIOTIIIOMY TepioAl cBO€T icTopii MIONEHHO OOPIOYUCH 3 BOPOXKOIO
HaBajiolo. [Ipu mpoMy y perioHax, sKi He 3a3HaJIM PYHHIBHOTO BIUIMBY
BOEHHOTO CTaHy, IHTEHCHUBHICTh aBTOMOOIIBHOTO PYXy HOCHJIIOEThCS 3a
PaxyHOK JIFOJICBKOTO BIATOKY 3 00J1acTel, i BeAyThCs akTHBHI 00#0Bi ii a6o
YTBOPWIINCS 3aTPO3JIHMBI, HECTEPITHI YMOBH AJISI KHUTTSL.

[igrprmyemo Touky 30py ['ooBkina .M., 0 B yMOBax BOEHHOTO CTaHy
3’SIBUJIMCSL HOBI YYaCHHKH JOPOKHBOTO PYyXy 1 IXHS MOBEAiHKAa HA JOpPOTrax
3aJIMIIAETHCS HEOCTIPKEHOI0. 3apa3 Ha JOpOorax 3arajbHOIEp>KaBHOTO 1
MICIICBOTO 3HAYEHHS B3a€MOJIIOTH BOIil BIHICBKOBOI TEXHIKH, TPAHCIOPTY
THWJIOBOTO 3a0€3ICUCHHS, YYaCHHUKH TyMaHITapHHUX KOJIOH, BOJIOHTEpPH,
THMYaCOBO MEPEMIIICHI 0COOH, BOJIT KOMEPIIIHHOTO TPAHCIOPTY, & TAKOK
MAMPUEMIIMBI TPOMAJSIHU, 110 MAacoBO BBO3ATh aBTOMOOLII Ha TEpUTOPIIO
VYkpainu 0e3 CIUIaTH MUTHUX IUIaTeXiB. 3pyHHOBaHa BOEHHUMH MiSIMHU
JOPOXHS  1HQPACTPYKTypa, TMOpYIIeHAa JIOTICTHKA, MEPEBAHTAXKCHICTh
TPAaHCIIOPTHUX KOPHIOPIB y HANpsMi 3axiHOI 4acTWHH YKpaiHH y Kymi 3
aBlaIiifHUMH Ta apTIIIEPIHCEKUMHU OOCTpiIaMH TPAHCIIOPTY IIiJ 9ac pyxy, a
TaKOXX BOHIHHA Oe3 MpaBWJI Y 30HI OOHOBHX il i Ha MPHIETIIH TepurTopii
CYTTEBO 30UTBIIYIOTH PiBEHb BIKTUMI3aIlil TPaJAHIIHHUX | HOBUX yYACHHKIB
JIOPOKHBOTO pyxy. HoBa peanbHICTb, 10 CKJIANACS IMiJ] 4ac BOEHHOTO CTaHy
y cdepi MOpOXKHBOTO pyXy, IWiJBHIIHMIA BPa3UBICTb KOPHCTYBadiB
AaBTOMOOUTEHUX JIOPIT 1 TPAHCHOPTHHUX 3ac00iB [3, ¢. 44—45]. ToMy BHaciIOK
JIOPO’KHBO-TPAHCIIOPTHUX MPUTO/1 HAa aBTOMOOUILHHX JIOPOTrax IMPOJIOBXKYIOTh
TMHYTH Ta TPAaBMYBAaTHCS JIFOJIU, 3a3HAIOTH MOIIKO/HKEHb TPAHCIIOPTHI 3aC001
Ta BaHTaXl, Ki ChOTO/IHI TaK HEOOXiIHI B OOPOTHOI 3 BOPOrOM.

Heo0OxiaHO 3BepHYTH yBary i miarpumari Touky 3opy baruprapeesoi B. C.,
IO CJIiJT HATOJIOCHTH HA THMYACOBIl 3MIHI JESKUX MPaBUII JOPOKHBOTO PyXY
JUIA BOJIiB, IO 3alpoBajuiia JepkaBa Ha TMepioJ BOEHHOTO cTaHy. Lli
HOBOBBEJICHHSI CIPSMOBaHI Ha CIHpOILIEHHS W TNPHIUBUALICHHS IEBHUX
TpoLeciB i gac Bizcivi 30poiinoi arpecii P®. Cepen Takux 3MiH CIIiJi BKa3aTH,
30KpeMa, Ha: 3a0OpOHy BHUKOpDHCTaHHS Ha Bcili Tepuropii VYkpainu
BiJIeOpeECTpaTopiB y TPAHCIIOPTHUX 3aco0ax i3 METOI HEPO3TOJIOLICHHS
BIZIOMOCTEH PO MEPEeMIIICHHS Ta X1 BUKOHAHHS 3aBJIaHb CHJI 00OPOHH, BUTIK
AKAX MOJKE JIOTIOMOITH BOPOTY, a TaK camo (OTO- 1 BiICO3HOMKH IOpir
3araJlIbHOTO KOPHUCTYBAaHHS; O0'€KTIB 3arajbHOTO TPU3HAYEHHS; 00 €KTIB
1HPPaCTPYKTypH; OJOKIIOCTIB; YKPIIJICHb, PO3TAlTyBaHHS, 30CEPEHKCHHS UM
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MIepEeMIleHHs] BIMCHKOBUX YacTHH (Migpo3aiiiB) cuil obopoHu. KpiMm ToTO,
BifTenep KepyBaTH TpaHCIOPTHUMH 3acobamu kareropii C, C1 Ha TepuTopii
VYkpaiHu MOXXyTh 0cOOH, SIKi MatOTh TOCBiMUYEHHs BoAis kareropii B. Jlo Toro
K BOIISIM [IO3BOJIIETHCS BUKOPHCTOBYBAaTH IIPOTEPMIHOBAaHI TpaBa SK Y
MarlepoBOMY, TaK i B €IEKTPOHHOMY BUIIIANI. | Xoua meperiueHi 3axomu 3a
CBOIM XapaKTepOM € BUMYIICHHUMH TEMIOpPAJIbHUMH, OJHAK BOHH TaK CaMoO
CTBOPIOIOTh HEaOMsIKi BHUKIMKM sl O€3NeKH JIOPOKHBOTO pyXy B
NpUQPOHTOBUX PErioHax B yMOBax TPUBaHH: BOEHHOTO cTaHy. OTXKe, CUTYyallis
Ha aBTOLUISIXax MOTpedye MOJANbLIIOr0 MOHITOPHHTY Ta 3alpOIOHYBaHHS
3aXO0/1iB, IO 3JaTHI 3HU3UTH CHUTYAIIO MiJBUIICHOI PU3UKOBAHOCTI Y TIEPIOJ,
KOJIM BCI CHJIM CYCHIJIbCTBA 1 JiepykaBW MOOLUI30BaHI Ha OOOpOHY KpaiHU
[4, c. 10-11].

TakuM dYHHOM, MiA Yac pPEXUMY BOEHHOTO CTaHy, KOJH TOJOBHHAM
3aBIAHHSIM JAEp’KaBH € 3aXHUCT HAceJCHHs BiJ 30poifHOI arpecii, JOPOXXHS
Oesreka He BTpadae CBOIX MO3MMIN y MIATPUMIIL KATTS HACEICHUX ITyHKTIB.
3BaXkal0YM HA CKIAJHICTh YMOB, B KUX OIMHIJIKCS IIPaBOOXOPOHHI OPraHU
Ta OUBUILHE HACENICHHS, CaMe BOJII K TOJIOBHI YYaCHUKH JJOPO’KHBOTO PYXY,
MTOBHHHI OyTH TapaHTOM HOTO yOe3NeUeHHS.

Otxe, cucTeMa peryJroBaHHS Oe3leKH JOPOXKHBOTO PyXy B Cy4acHHX
YMOBax Ma€ BpPaxOBYBAaTH CUTYyalil0 Ta OyTH aJanTOBaHOI JO MOTOYHHX
YMOB 3aJIeXKHO Bijl piBHS O€3MeKH KOXKHOTO periony. Pi3Hi Tepuropii 3a3Hanu
pi3HOrO BIUIMBY BiliHU. OJHAaK, HE AMBISYMACH HA CYYaCHHUI MEpioJ BapTo
KOHCTAaTyBaTH, IIO piBeHb 3a0e3rmedyeHHst Oe3NeKH JOPOKHBOTO PYyXy Ta
3aKOHOJIaBUE PETYJIIOBaHHS 3aJiMiae OaXaTH Kpamoro dYepe3 HEBTIIIHI
CTaTHCTHYHI MOKa3HUKH TPAHCIIOPTHOTO TPAaBMAaTH3MY, sIKi 3apa3 B OUTBIIIOCTI
TEPUTOPIATBHUX OAWHHIL MAIOTh TEHJCHIUIO O 3pPOCTAHHA, NPH IHOMY
BaXXKO OIIIHUTH PiBEHB iX JATEHTHOCTI HA CY4aCHOMY €Talli.

[lincymMoByIOUM BUKIAJCHE, CIIiI 3a3HAYUTH, IO OOpOTHCS i3
MOPYIICHHAMHU B c(epi JOPOKHBOTO PyXY SIK B MUPHHH Yac, TaK 1 B Cy4acHUX
YMOBaxX BOEHHOI'O CTaHy BKpail MOTpiOHO, ajie Taka MPOTH/Iisl HIOBHHHA OyTH
3aKOHHOIO Ta FHYYKOIO BPaxOBYIOUM OCOOJIMBI OOCTaBHHHM, IO CKJIAIKCS Ha
TepUTOpii HalIoi KpaiHu.
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3ACTOCYBAHHA NOPIBHAJIBHO-ITPABOBOI'O METOY
Y KPUMIHAJIBHO-ITPABOBUX JOCJIIIKEHHAX

Mlamcytainos O. B.

Kanouoam 1opuoudHux Hayx,
nPOGIOHUI HAYKOBUL CNIBPOOIMHUK
Mixcaioomuoeo HayK080-00CiOH020 YyeHmpy 3 npobiem bopomvou
3 OpeaHizosanoio 3nouunnicmio npu Padi nayionanvhoi be3nexu
i oboponu Ykpainu
M. Kuis, Yxpaina

3 ypaxyBaHHSM TOTO, III0 WICHCTBO YKpaiHu B €Bponeiickkomy Coto3i €
JIMIIE UTaHHSIM Yacy, BUKOPUCTAHHS MOPIBHJIBHO-IIPABOBOTO METOJY IPH
NIPOBEJICHHI HAYKOBHX JIOCTI/DKEHb, 30KpeMa KPHMiHaJIbHO-TIPABOBHX,
HaOyBae HaJ3BMYAWHOT aKTyalbHOCTI. Y Cy4acHOMY KPHUMIHAJIbHOMY MpaBi
VYkpaiHu TOPIBHSIBHO-TIPABOBUH (TIOPiBHSJIBHAN, KOMITAPATUBHUI) METO[
CTa€ OJHUAM I3 TPOBIAHHUX y CHCTEMi METOMOJIOTIYHOT 0a3u HayKOBHX
JOCII/KeHb, ~ YMOXJIMBIIOIOUM  3iCTaBJICHHS  HAalliOHAIBHUX  CHCTEM
KPUMiHaJIbHOTO NpaBa KOHKPETHUX JIEPXKaB, BUSBJICHHS COLiAIbHO-TIPABOBOT
CYTHOCTI YKpaiHCBKOTO KPHMIHAJIbHOTO TIIpaBa, BHUPOOJIEHHS HAIpsMIB
BUKOPHCTAHHS 3apyOiKHOTO JOCBiJy NPABOTBOPEHHS Uil BIOCKOHAJCHHS
BITYM3HSIHOTO 3aKOHOJABCTBA PO KPUMIHAIBHY BiAIIOBiNaTbHICTB.

C1oBO «KOMIapaTUBHHUI» TTOXOJHUTH BiJ| JaT. COMParo — nopieHio. Ha
BIIMIHY BiJ TOPIBHAJIBHO-ICTOPUYHOTO METOAY, SKHH 3aCTOCOBYETHCS B
4acOBOMY KOHTEKCTI Pi3HMX ()EHOMEHIB (IIPOCTEKYETHCS EBOJIOLIS 3MICTY
TOTO YH IHIIIOTO 00’ €KTY), MOPiBHAIBHO-TIPABOBUI METO]T BUKOPHCTOBYETHCS
y IPOCTOPOBOMY KOHTEKCTI (ITOPIBHIOIOTHCS 00’ €KTH, JIOKAJIi30BaHi B IEBHUH
MOMEHT 4acy, 3 METOIO BUSBJIICHHS iX BiMITHHX, 3araJlbHO3HAYMMUX O3HAK).

KommapatuBHuii MeTOox y Haylll KpUMIHAJIBHOTO IIpaBa BUKOPHCTO-
BYETBCS /711 31CTaBICHHS CXOKUX HOPM Ta IHCTUTYTIB KPUMIHAJIFHOTO IIpaBa
pI3HMX Jep)kaB, X OCHOBHMX NPHHIMIIB 1 KaTeropiii, BUBUCHHS Te€HE3N 1
3aKOHOMIPHOCTEH PO3BUTKY, BH3HAYEHHS MOMIIMBHX HANpsSMIiB YJIOCKO-
HaJICHHS 3aKOHO/IaBCTBA Y KpaiHU NP0 KPUMiHAJIBHY BiJIIOBIAAIbHICTB.
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3a J0MOMOror KOMIIAPAaTHBHOI'O METOAY MOXXYTh OyTHM BHM3HAueHI
HaAMOLIBII TOCKOHAII 3 TEXHIKO-IOPHIUYHOTO OOKY, HAYKOBO OOIPYHTOBaHI,
anpoOoBaHI Ha TNPaKTHLI Ta aKTyajbHI IIOJIOKEHHS KPHUMiHAJIBHOTO
3aKOHOJIABCTBA JICP)KaB KOHTHHEHTANbHOI €BpONM, YaCTHHOIO SKOI €
VYkpaiHa, mig KyToM 30py K IX MOXKJIMBOTO BpaxyBaHHS ITifl 4ac MOJaIbIIOT0
BrockoHaneHHs KK Vkpainm, Tak i 3arasoM rapMoHi3aiii KpAMiHAJIHHOTO
3aKOHOJIAaBCTBA €BPOIEHCHKUX JepkaB. ChOTOMHI 11 0COOINBO BayKJIMBO Y
BUIIAJKaX, KOJIM BHBYAIOTHCS ITOJIOKCHHS KPHMIHAJIBHOTO 3aKOHOJABCTBA
JIeprKaB, SIKi 3MIHIOBAJIM HOTO caMe 3 METO0 IMIUIEMEHTyBaTH J10 BuMor €C
[1,c.8].

[TopiBHANBEHO-IPAaBOBMH METOA ITi3HAHHS NPAaBOBHX SBHII Hependaydace
MIEBHY CTamHICTh. 30KpeMa, WIOEeThCsA MPO TaKi KIACHYHI €Tald HayKOBOTO
JOCITIKeHHS, SIK: 1) eTan BU3HaYeHHs CUCTEMH JaHuX; 2) eTan 300py JaHuX;
3) eram aHanizy JaHuX.

Ha mepuiomy etami JOCTITHUK BH3HAYAETHCS 3 00 €KTOM 1 MPEIMETOM,
KOHLENTYaJbHUMH IPUIOMaMHu, OOCSATOM OCHIIKCHHS, TOEIHYIOUH SK
TEOPETHYHY BaJIJIHICTh, TaK 1 pernpe3eHTaTHBHICT Marepiany. [Ipu npomy,
SIKIO 00’€KTOM JTOCTIKCHHS BHU3HAETHCS BINMOBiOHA IpaBoBa (opma
(KpUMIHAJIIBHO-TIPABOBI ~ BIIHOCHHHM), TO  MpeAMET  MOXe  OyTH
I epeHniioBaHo 3a pi3HUMH CKIaJOBUMH. Bin 3aBaHb, 0 CTaBUTH Iepen
co0OI0 JIOCHIZIHUK, Ta 0OCiry Marepiayly, SIKMH MOPIBHIOETHCS, 3aJI€KaTh
KOHIETITYalIbH1 npuiiomu, 3aCTOCOByBaHi IIPYU TPOBEICHHI MOPIBHSUIBHO-
TPaBOBOro JIOCII/PKEHHS: MIKPOIIOPIBHSIHHS (TIOPiBHSHHS TMPaBOBHX HOPM),
IHCTUTYLIHE HOplBHﬂHHH (noplBHaHH;I OKpPEMHX MPaBOBHX lHCTI/ITYTlB i THX
NPaBOBUX KOHILEMNIH, SIKi JeXaTh B iX OCHOBI) YM MakKpOIOpIBHSIHHS
(IOpiBHSIHHS TaiTy3eil paBa i HaBiTh MPABOBUX CHCTEM U MPAaBOBUX CiMeil B
iIoMy).

Ha npyromy erami mpoBoauThCs 30ip maHux. 30KpeMa, 3IiHCHIOETHCS
MIOUIYK JIPYKOBAaHMX KOMU(DIKOBAHMX aKTiB KPHMIHAJIHHOTO 3aKOHOJIAaBCTBA
TUX YM IHIIUX JepkaB (MOBOIO OPUIiHAILy YM B NEpeKiIaji Ha yKpaiHCHKY,
aHIMHCBKY TOMmO) abo O3HAHOMJICHHS 3 BIANOBIAHUMH KOJEKCAMHU
(OKpeMHMH 3aKOHOJABYMMH aKTaMM) Ha 1HO3EMHHX IHTEpHET-pecypcax, Ha
SKUX OQIIIHO pO3MIIIEHO 3aKOHOJABCTBO Ti€l YM IHIIOI JIep)KaBH B
aKTyaJIbHOMY CTaHi, KOMEHTapi 0 HUX IHO3EMHHUX MTPABO3HABIIIB, BiIMOBIIHI
HAYKOBI PO3BIIKH Ta IHIII HAsBHI y BIIKPHTOMY JOCTYII Martepiaiu, sKi
PO3KPHBAIOTH IIAX0¥ 3apyOiKHOT TOKTPHUHH Ta PEAKIIiF0 MPABOBOI CUCTEMU
Ha IHAWBIAYyaJbHY NPaBOBY MpoOeMy.

BiiacHe MOpPIBHSUIBHO-TIPABOBE JIOCHI/PKEHHSI TIOUYHMHAETHCS 3 TPETHOIO
eTamy, SKWi Oe3nocepesHbO 3aJEXKHUTh BiJl PE3yNbTaTiB, OTPUMAHHX Ha
mepmux ABOX eramax. OCHOBHMMH IHCTpYMEHTaMH IIPH IIPOBEACHHI
MOPIBHSUIBHO-TIPABOBOTO  aHAJ3y € JIOTMaTHYHHH Ta (YHKIIOHAJIbHUI
MeTou. [TopiBHAHHIO M UISATaI0OTh TUTBKU Ti HOPMH, IKi BUKOHYIOTH O/THAKOBI
¢ynkuii. ToOTo crioyaTtky JOCHITHMK BHSBISE (YHKIIIO HOPMH, a HOTIM
po3risiIac ii B KOHTEKCTI iCHYI0Y0i IIPaBOBOT CUCTEMH, XapaKTEPUCTUK Tary3i
npaBa, OCOOJMBOCTEl NpaBopeanizalii, KyJIbTypH, KpHUMiHAJIbHO-TIPaBOBOI
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NOJITUKU JiepKaBu Towlo. [neHTudikamis mpobiemu, ii 3HauymicTh Ta
BH3HAYCHICTh y TEBHUX IOPUCAWKINAX 1 IMPaBOBUX CiM’ AX, KOHKPETHHX
JDKepeNbHUX 0a3ax, opraHizalis Mmarepially 3 MO3WIIH MpaBoBOi ifeosorii
CHCTEMH HOPM, IO BHUBYAETHCS, € IIEPHIOYEPTOBUMH IMTAHHIMH, IO
BUPINIYIOTBCS TPH TPOBEACHHI KPUMIHAIBHO-TIPABOBOTO MOPIBHSUIEHOTO
TOCITIIKEHHS.

[Tpn Bu3HAuYeHHI NMOPIBHIOBAHOCTI MPaBOBUX 00 €KTIB CXiJl KepyBaTUCH
TaKUMH METOJOJIOTIYHUMH IPaBUIIAMU: TIOPIBHIOBAHICTB € MO>KJIMBOIO JIMIIE
BHACJIJIOK JOTPUMAaHHSA BIANOBIAHOCTI MDK BHJIOM IOpIBHSHHS Ta
MacimtabaMi JOCTIDKCHHS; IOPIBHIOBAHUMH BH3HAIOTHCS 00’ €KTH, IO
HaJe)xaTb /0 OJHOTO piBHS Ta BuAy (IPaBHIO OJHOINOPSAKOBOCTI);
MTOPiBHIOBAaHNMH BHU3HAIOTHCA OO0’€KTH, IO 3HAXOIATHCA B OAHINA cdepi
(paBoBiH, colianbHIH, KyJIbTYpHIH, EKOHOMIUHIi); NpH BH3HAYCHHI
MOPIBHIOBAHOCTI INPaBOBUX OO €KTIB CIiJ BpaxOBYBaTH pETiOHANbHI
OCOOJMBOCTI YTBOpPECHHS Ta ()YHKIIOHYBaHHS JTaHOTO O0’€KTa y pI3HHX
Kpainax romuro [2, ¢c. 8-9].

[Mpu upOMy MOPIBHSAHHS KPHMiHAJIbHO-IIPABOBUX IHCTHTYTIB YM HOPM
MOBHHHO OyTH JHTBICTHYHO Ta KYJBTYPOJIOTIYHO TpPaBWIBHAM, 3a
HEOOXITHOCTI CYMPOBOKYBATUCH BUCBITJIICHHSM HE JIMIIIC MPABOBHX, aje d
IHIINX YUHHKKIB, IO 0€3M0CepeTHhO BIUTMBAIOTh Ha IPOIIEC MIPaBOpeai3arii.

[Ticns popmysroBaHHS pe3ysbTaTiB BUKOHAHHS 3aBJlaHb, IO CTABUIIUCH
JOCITiTHIKOM, BiIMOBiTHI MiACYMKH aHANI3YIOThCA 3 TOYKH 30py IPaBOBOI
mo3umii (TiNOTe3u), SKYy BIJCTOIOE aBTOp, Ta POOJATBCA BiAMOBIIHI
3aKOHOTBOPYI MPOTO3HIII.

IIpopecopom  C. 5. JIuxoBOWO  MpoaHATi30BaHO  JUCEPTALiiHI
JOCIHiKeHHs, BUKOHaHi mpotsarom 2005-2011 pokiB, sKi MICTATh
MOPIBHAUIGHUIM  aHalli3 BITYM3HAHOTO Ta 3apyODKHOTO KPHUMIHATHHOTO
3aKOHOJIaBCTBA. BueHa KoOHcTaTye, 10 JOCIIIHUKH-KPUMIHATIICTH YacTo
NIPUITYCKAIOTBCSl  OAHAaKOBHMX IOMWJIOK. 30KpeMa, HE BHUCBITIIOIOTH
KOHILIENTYyaJ bHI MPUHOMH, SIKi 3aCTOCOBYBAJIHCh, Ta 3MICT MOPIBHSUILHO-
IIPaBOBOTO METOAY, IO CBIIYWTH NPO Te, IO JIUCEPTaHTH HE BOJOAIIOTH
JIOCTaTHIMU 3HAHHSMH B TaJly31 KOMIIAPAaTUBHOT'O IpaBa Ta Ji0Th IHTYITHBHO.
[Ipore xKOMmapaTHBHE MOCITIJUKEHHS HE € MPOCTOI0 KOHCTATalli€elo (axTiB,
BOHO Ma€ BKJIIOYATH aHaji3 1 KOHKPETHI BUCHOBKH II0JI0O MOXJIMBOCTI
penenuii KpUMIHATBHO-TIPABOBUX HOPM Yy BITYM3HSIHY HPaBOBY Martepiio 3
MeToro 11 BrockonaneHus. 1lle ogaum cepitosuum Heposikom C. f. JIuxosa
Ha3MBa€ OE3CHCTEMHICTh MiAXOAY JOCIHIAHUKIB 10 BUOOpY Marepiaily, KU
MOPIBHIOETHCA. 30KpeMa, OiIbLIICTh aBTOPIB HE MOSCHIOIOTH, YOMY IS
MOPIBHSUIBHOTO JIOCHI/PKEHHST HUMHM OOHMpaeThcs 3aKOHOAABCTBO THUX UM
iHIMX Kpain (abo nume oxHiel), M0 3HAYHO 3HIKY€E HAYKOBHUI PiBEHb TaKHX
pooiT [3, ¢. 250-252].

Ha m=emomixm, moB’s3aHi 3 BimOOpoM Matepianmy IIpH NpPOBEICHHI
MOPIBHSUIBHO-TIPABOBHX JOCIIKEHb, BKasdye 1 mpodecop B. O. Tymsakos: «€
HE 30BCIM 3pO3yMITUM, KOJHM aBTOp AaHaJi3y€ BHKIIOYHO KPHMiHAJIbHE
3akoHoMaBcTBO KpaiH CHJI (o peui, y Oinpmiocti modynoBaHe Ha OCHOBI
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Mopgensnoro Kpuminansnoro konekcy kpain CH/I 1996 p.) uu BuGipkoBo it
0e3CHCTEeMHO 3aKOHOJABCTBO €BpONHM, CTaTyTHE KpUMiHAJIbHE MPaBO
okpemux topucaukuii CIIA tomo» [4, c. 36].

[oniOuuit aHami3 KPUMiHAJIHHO-TIPABOBHX IOCTIKEHb 3poOWB i
npodecop M. 1. XaBpoHIOK, sikMii BUBUMB aBTOopedepaTH aucepramiid 3a
cnemianpHicTIO 12.00.08, mo Oynm 3axwmmieHi npotsrom 2015-2016 pokis.
Buenunit koncrarye, mo B 13% poOir KoMIlapaTWBHHMI MeETOJ He
3aCTOCOBYBaBCs B3araji. BibIricTe aBTOPIB AOCIHIKEHB, IO 3aCTOCOBYBAIN
MOPIBHSUTBHO-TIPABOBHIA METOJA, HE pO3YMUIM HOrO METH — BUSIBICHHS
CIIBHOTO, CXOXXOTO, BIIMIHHOTO Ta YHIKAQIbHOTO Y KPHUMiHAJTHHOMY
3aKOHOJIABCTBI YKpaiHu Ta 3apyOiKHUX JieprKaB 111010 IPaBOBUX MiAXOIB 10
THX YW IHIIUX KPUMiHAJIGHO-TIPABOBHX SIBHIN, HOPM YH iHCTHTYTIB,
BU3HAYCHHS Ha i MiACTaBl KOHKPETHUX LUISAXIB YJOCKOHAJICHHS
BITYM3HSAHOTO KpPUMIHAJIBHOTO 3aKOHOMaBCTBA. Tox y 54% nocmimkeHb
3apyOiKHI 3aKOHOJABCTBO, JOKTPUHA Ta CyJ0OBa MpakTHKa a0o B3araii He
aHaNI3yBaJCh, a00 iM He OyJI0 MPUAIIEHO HAJICKHOI yBary, a 71% po0ir He
MICTHB aHi Ba)XJIMBHX BHCHOBKIB IIOJO CIUJIBHOIO Ta BIAMIHHOTO Y
KpUMIHAJBbHOMY 3aKOHONABCTBI YKpaiHM Ta 3apyObKHHX Jep)kaB, aHi
HOPMOTBOPYHMX IPOTO3UILIH 3 ypaxyBaHHSM iHO3EMHOT'O 3aKOHO/ABCTBA Ta
MpakKTHKH foro 3actocyBanns [1, c. 8-9].

Otxe, 3 METOI0 YHUKHEHHSI IOMUJIOK MPH 3aCTOCYBaHHI y KpUMiHAJIBHO-
IIPaBOBOMY JIOCTIPKCHHI KOMITapaTHBHOTO METOIY CIIi PO3YMITH, IO Iei
METOJ IOJISITae y 3iCTaBJICHHI 00 €KTIB, 0 MOXKYTh OyTH HMOPIBHSHI (ABUIL,
imed, HOpM, IHCTHTYTIiB, CYIOBHX pIilllCHb TOIIO), Ta BUAUJICHHA B HHUX
CHUJILHOTO, CXO0XOT0, BIAMIHHOIO Ta YyHiKanbHOro. Ilpu 1BOMY cCrin
KepyBaTUCs TAKUMH METOJIOJIOTIYHIMU MpaBuiiaMu: 1) KOPEKTHA IIOCTaHOBKA
mited 1 mpaBWIBHWE BUOIp 00 €KTIB TOPIBHSAHHSA, 2) MPOBEACHHS
MOPIBHSUIBHOTO  @HANi3y 3 YpaxyBaHHSM OO0 ’€KTUBHMX UWHHHKIB, MIO
3yMOBWJIHM TIOSBY Ta PO3BHTOK IIPAaBOBHX SBHUIL, IHCTHTYTiB, HOPM Y
BITYM3HSIHOMY Ta 3apyODKHOMY IIPaBOBOMY IOJi; 3) BU3HAuUSHHS
OCOONMBOCTEH TEPMIHOJNOTII, IO BHKOPHCTOBYETHCA B MOPIBHIOBAHUX
MPaBOBUX CHCTEMax JUIsl TIO3HAYCHHs MOJIOHHUX SIBUIL, HOPM, IHCTUTYTIB Ta
BIUIMBA€ HA PI3HUINO B iX 3MicCTi; 4) BHOKpEMJIEHHS XapaKTEPHUX O3HAaK, 32
SIKUMH MOPIBHIOBaHI SIBUILA, IHCTUTYTH, HOPMH BiJPI3HSIOTHCS, € MOIOHUMHI
a0o yHIKaTpHUMH; 5) BH3HAYCHHS JOMUIBHOCTI Ta MOMJIMBHX MUISAXiB
BUKOPHCTAHHS pe3yJIbTaTiB KOMIIAPATHBHOTO aHalli3y B HOPMOTBOpYIH YU
MIPAaBO3aCTOCOBHIHN NiSTBHOCTI.
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JIy2ancoko20 HABYANLHO-HAYKOGO20 THCIMUMYMY
imeni E. O. [lioopenxa [loneybkozo deparcasnoeo yHieepcumemy
8HYMPIWHIX CNPAs
M. Kponusnuyvruii, Yxpaina

[NoBHOMacmTabHe BTOprHeHHS Pociiicekoi @eneparmii 24 mrotoro
2022 poxky mpu3BEIO JO 3HAYHOTO ¢ CHUCTEMAaTUYHOTO BYMHEHHS
MDKHapOJHHX 3J0YMHIB Ha TepUTopil YKpaiHM NpOTATOM KOPOTKOTO
npoMikKy 4acy. Jlume y 2023 pori mpaBoOXOPOHHHMH OpraHaMH Y KpaiHu
obmikoBaHo 60 944 KpUMiHANTBHUX MPABOIOPYIICHB 32 (PaKTaMU MOPYIICHBb
3akoHiB Ta 3BuuaiB BiitHu (cr. 438 KK Vkpaiam) [3]. | 1 mokasnuku
3pOCTaOTh IO/AHS. Po3ciiyBaHHs TaKoT KIIBKOCTI 3JI04MHIB 3 ypaxyBaHHIM
iX AMHaMikd Ta OOMEXKEHHX pecypciB HalliOHAIBHUX MNPABOOXOPOHHHX
OpraHiB CTa€ CyTTEBMM BHKJIMKOM JUIsl IPABOBOI CUCTEMH Y KpaiHH.

Jnst eeKTHBHOrO pO3CIiJyBaHHsS BOEHHHMX 3JIOYMHIB B YKpaiHi Oyio
BXKHUTO Psii BOXIMBUX 3aXOJiB: CTBOPCHO CIICIIaTi30BaHi MiAPO3IiIH, SKi
CHETiai3yoThCs Ha PO3CIiAyBaHHI Ta TPOLECYalbHOMY KEpIBHHUUTBI Y
crpaBax NpO BOEHHI 3JI0YMHM; HAJAaro/KEHO B3aEMOJII0 (3a3HaveHi
MiAPO3MIMM TICHO CIIBIPALIOIOTE MK C000I0, 0 Ja€ 3MOTY Kparie
KOODPJMHYBAaTH il Ta 0OMiHIOBaTHCS iH(OpPMali€ro); po3podIeHi METOANYHI
pEeKOMEeHMaIll, IKi JIONOMAraroTh CIIYAM Ta NPOKypopaM IpaBUWIBHO W
e()eKTUBHO PO3CJIi{yBaTH MIOPYLIEHHS 3aKOHIB 1 3BMYaiB BIiHU; 301bLIYETHCS
TEXHIYHA OCHANICHICTh  MIAPO3MALTIB, CHCTEMATHYHO  IIiJABHIIYETHCS
kBayridikaris npamiBHUKIB. L{i KpOKH JO3BONMIM 3HAYHO IOIMIITATH IPOIIEC
pO3CITiTyBaHHS BOEHHUX 3JI0YHHIB B Y KpaiHi.
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IcHye psin BUKINKIB, 3 SAKAMH CTHKAalOTBCS OPraHd IOCYAOBOTO
po3cIigyBaHHA, MPOKypaTypa MiJ dac PO3CIiTyBaHHS BOEHHUX 3JI0YHHIB!
CKIIA[THICTh AOCTYILY /IO MICITh 3JI0YMHIB, HECTa4a PECypCiB I €(PEKTHBHOTO
po3CiiAyBaHHS BOEHHHX 3JIOYMHIB; PU3UK UL XKHUTTS Ta 3J0pOB'S Mg dac
MpoBeAeHHS mporecyanbHux faiil. Came ToMy, B 3Ha4HIH YacTHHI
KpUMIHAJBHHUX TMPOBA/KEHb X e(pEKTHBHE PO3CIiAyBaHHSI HEMOXIUBE 0e3
B3a€EMO/Iii OpraHiB AOCYZOBOTO PO3CIiyBaHHs, MPOKYPOPIB 31 30poiHUMU
Cunamu Ykpainu (mani — 3CY) rta iHmumu 30poiiHUMH (OpMyBaHHIMHU
CeKTOpy 00OpOHH.

B wMexax aHamizy B3aeMoAii OpraHiB JI0CYJOBOTO pO3CIiJyBaHHS,
npokypatypu 3i 30poiinumu Cunamu YKpaiHH, CiiJl 3BEpHYTH yBary, IIO
BIHCHKOBOCITY>KOOBIII € IIIHHUMH (paxiBLSIMU NPH IUIAaHYBaHHI PO3CIiAyBaHHS
BOEHHHMX 3JIOYMHIB, a TaKOX IIJl 4Yac IPOBEJCHHS OKPEMHX CIITIHX
(po3mrykoBuX) [ifi Ha TepUTOpii, o€ BEXyThCA aKTHBHI OOWOBI mii, Ta
JICOKYTIOBAaHUX TEPUTOPISX.

BiiicekoBocayx0081i 3CY BOIOMIFOTE 3HAYHUM 00CsITOM iH(pOpMAIIii, sika
Moe OyTH BUKOPHCTaHa SIK JOKa3W Yy BOEHHHX 3JI0YMHAX, a caMe JlaHi Mpo:
BYMHECHHS BOEHHHX 3JI0YMHIB (MOXKYTh OyTH CBiIKAMH, MaTH 3aIIMCH IIPO TaKi
3JI0YMHH Ta BHUSBJISATH O3HAKH CKJIAy 3JIOYHMHIB 1]l 4aC BUKOHAHHS 00HOBHX
3aBJIaHb); NEPECyBaHHS BOPOXHX BIMCHK (iH(OpMaLis Hpo JHCIOKAlilo,
MapIIpyTH MEPeCyBaHHSA Ta il BOPOXKHX BIHCHK); 30por0 Ta Ooempumacu
(in¢opmanis mpo 30poro Ta OoenpumacH, sIKi BHKOPUCTOBYBAIHMCS IPH
CKO€HHI BOEHHUX 3JI0YHHIB);

Jnst otpuMaHHs Takoi iH(poOpMalii, SK NPaBWIO OPraHd IOCYAOBOTO
PO3CIiyBaHHS, HPOKYpOPH BHUTPAYaIOTh 3HAYHMH dYac Ui 3 SICyBaHHS
migpo3ainiB, mocamoBux ocid 3CY, ski MOXYTh MaTH IO iH(pOPMAIILO,
cnocobu i 3amMTyBaHHS Ta MOXuBa (opMa HamaHHA Tomlo. Hampukmarn,
ICIIS 3aKiHYCHHS OTIDIAY Michs MoAil mpo Hamagu (0OCTpiiy) Ha IMBITBHE
HACeNeHHA Ta 00 €KTH IUMBUIFHOI 1H(PPACTPYKTypH CIiTIHH, MPOKYpPOpP
CKepoBYyIOTh 3amutu A0 ['enepaigpHoro mrady 3CY uu miaAmopsaKOBaHUX
opraHiB BIHCHKOBOI'O YIpaBIIiHHS IIOJO HaJaHHS HAasSBHUX MarepialiB
nemnpyBaHHS KOCMIYHOI 3HOMKHM paiioHy, 3BiIKH BiBcsi 00CTpiN;
iH(opMarii Mpo po3MilleHHs Ha TEPUTOPIi OOCTPIISHOTO HACEIEHOTO ITYHKTY
YHM Ha OKOJIHMISAX 00’€KTIB, SIKI MOTJIM OyTH BIICHKOBUMHU HIJISIMH (BIHCHKOBI
YaCTHHM, MiIPO3/iIH, OJIOK-TIOCTH TOINO); HasiBHOI iH(opMaIii i MaTepiaiiB
npo Hamax (o0cTpin), 30KpeMa W CTOCOBHO (hikcalii apTuiepiiChbKUMHU
migposainamu 3CY Buxoay Ooenmpunacis Ta iH.

[Mpouecyanbhi opmu B3aeMoil, Ki HaiyacTille BUKOPUCTOBYIOTHCS B
npoleci  po3ciijyBaHHsS  OUIBIIOCTI  IPaBONOpPYIIEHb, MPSIMO YU
omnocepeakoBano 3a3HavatoTbes B KITK Ykpainu. [lo npouecyansnoi popmu
B3a€MO/Iii OpTaHiB IOCYAOBOTO PO3CIiyBaHHSA, IPOKypaTypH 31 30poitHIMHU
Cumamu YKpaiHU T 49ac pO3CIiAyBaHHS BOEHHHX 3JIOYMHIB HEOOXiITHO
BifHECTH: HamaHHA iH(OpPMAIi opraHaM JJOCYZOBOTO pO3CIigyBaHHS Ta
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MpOKypaTypi iHpopMaIii Tpo BOEHHI 3JIOYMHHU, SKi IM CTald BigoMi;
3aJydeHHS [0 TPOBENEHHS ClHiganX (pO3MIYKOBHX) M SK CICIaNiCTiB
BilicekoBOCTyk00B1iB 3CY, sKi MarOTh BiAIIOBiAHI HABUYKH MOBOKCHHS 3
BUOYXOBUMH MPUCTPOSIMH Ta PEUOBHHAMH, MAalOTh 3HAHHA B PaKETHO—
apTWIepiicekid cdepi Ta MarOTh HABHYKH IJIOTYBaHHS OE3MIIOTHHUX
JMTaNBPHUX amapaTiB. 3adydeHUH 0 MPOBEICHHS CIia4oi (PO3MIyKoBoi) mii
crenianicT-BiiicbkoBOCIy00BeIb HOBUHEH MaTH 3 COOO00: JOKYMEHTH, SIKi
MOCBIAYYIOTh 0CO0Y; JOKYMEHTH, SIKi MiTBEPKYIOTh CHELiIbHICTE 000U
(3amuc mpo BIHCHKOBO-OOJIKOBY CHELIaJIBHICT y BIHCHKOBOMY KBHUTKY,
CBIJIOLITBO TIPO TNPOXOPKEHHSI IMEBHUX KypcCiB, AWIUIOM NPO 37400yTTS
BiJINIOBIJTHOT OCBITH).

Jo HempouecyanpHoi (opMH  B3a€MOJIl  OpraHiB  JOCYZOBOTO
po3ciigyBaHHA, TPOKypatypu 3i 30poitHnmu Cuiaamu YKpaiHU Mg dac
pO3CIiAyBaHHSA BOEHHUX 3JIOYMHIB HEOOXiTHO BITHECTH: CIPHUSHHSI Y
30mpaHHi T0Ka3iB IUIIXOM HaJaHHS JOCTYITY O MICIIb 3JI0YHHIB, BUIyYCHHS
pEeYOBHUX JTOKa3iB; 3a0e3MMedeHHS OE3MeKH MPOKYpPOpPIB Ta CIIOUUX MiA dac
MIPOBEACHHS CIiTINX (PO3UIYKOBHUX) Miif HA TEPUTOPISX, 1€ BEAYTHCS aKTHBHI
00110BI Aii, Ta JEOKYTIOBAaHUX TEPUTOPISX TOIIO.

AJte, 3BayKarO4d Ha MEBHY 130Jb0BAHICTh IBOX JCPKABHUX CTPYKTYp: 3CY
Ta OpraHiB JOCYJOBOI'O pO3CIiJyBaHHs, OpPraHiB IPOKypaTypH 4epes3
PO3ODKHICTE Y MeTi, 3aBAaHHAX, (opMax AisUIHOCTI Ta BIICYTHICTh JOCBiTy
nocTiHOT  edexkTHBHOI TpolecyanbHOI KOMYHIKallii Ta BpaxOBYIOYH
Ba)XKJIMBICTh 1H(pOpMaLil, iCHye HEOOXiJHICTh B PO3pOOIi Ta BIPOBAIKCHHI
YITKOTO MEXaHi3My KOMYHiKalii (HalpuKIaa, CIiTBHI MPOTOKONH, HAKa3H,
IHCTPYKIIi TOII0), HANATOMKEHHI OCOOMCTUX KOHTAKTiB MIX CIIIINMH Ta
BIICPKOBUMH, MPOXO/KCHHI CIIJIBHUX HABYAHB I PO3YMIHHS CIEIU(IKA
poOOTH OAMH OTHOTO.

[MincymMoByIOUM BHKIIAZCHE, MOKHA JTIHTH BHCHOBKY, IO B3a€EMOZIS MiX
OpraHaMu JIOCYZOBOTO pO3CIiIyBaHHs, INPOKYpaTypolo Ta 30poiHUMH
Cunamu YKpaiHu Mae Ba)JIMBe 3HAYCHHsI JJIsl €PEKTUBHOTO PO3CIIiIyBaHHS
BOEHHUX 3JI0YMHIB, TOOTO JI03BOJIAE IM 00'€HATH CBOI 3yCHIUIS Ta PECYpPCH
Ui OUIblI  eEeKTUBHOTO PpO3CHiTYBaHHS 3a3HAUCHHX KPUMiHAJIbHUX
MIPaBOIIOPYILIEHB; ISl 3a0€31eYeHHSI 3aKOHHOCTI JI0CYIOBOTO PO3CIIilyBaHHS
Ta TPUTATHEHHS BHUHHUX 0cCi0 /0 BIANOBIAAJIBHOCTI Yy BYMHEHHI
KpUMIiHAJBHHUX MIPABONOPYIICHD OB’ I3aHUX 3 BIHHOIO.
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THII[IIOBAHHSA ITPOBEJIEHHS CY10BOI EKCIIEPTU3U
AK 3ACIB KPUMIHAJIBHOT O ITPOLECYAJIBHOT'O
JOKA3YBAHHSA

KoBaJjenko A. B.

Kanouoam 1opuouyHux Hayx, 0oyenm,
cmapuutl HAyKo8UU CRiePOOIMHUK HAYKOBO-00CIOHOI 1abopamopii
nyoaiunoi 6esnexu epomao gaxyiememy Ne 2
Jloneybkoeo deparcasrnozo yHisepcumenmy HYmpiuiHix cnpas
M. Kponusnuyvruii, Yxpaina

KpuminanpHe mpomecyaidpbHe 3aKOHOAABCTBO —PETIIAMEHTYE  HH3KY
MpoIeCyalbHUX IHCTPYMEHTIB, SKi MOXXYTh OyTH BHUKOPHCTaHI Cy0’eKTaMu
JOKAa3yBaHHs ISl BHUKOHAHHS IIOCTAaBJICHMX IMepe] HHUMH 3aBIaHb Yy
KpUMiHAaJIBHOMY TpoBa/keHHI. Cepell OMHCAaHWX IHCTPYMEHTIB BaXXITUBE
MICIIE MTOCIAI0Th MPOIECyabHI il YIIOBHOBAXXEHHUX OCI0 MO0 1HIIIFOBAHHS
MIPOBEICHHS CYJOBUX SKCHEepPTH3. YKa3aHUil 3aci0 MOoKa3yBaHHS JOCTYITHUH
PI3HUM yYacHHKAM KPUMIHAIHHOIO MPOBAPKEHHS Ta MOXE 3aCTOCOBYBATHUCS
JUIL OCATHEHHS PI3HOMAHITHUX [UIed y TpoBaKeHHI. ToMy TOUIBHO
0111 AETAJILHO PO3IJISIHYTH CYTHICTh Ta 3HAYEHHS 1HIL[IFOBaHHS IPOBEJCHHS
CyIOBOi  eKCIIEpTH3M K 3aco0y KpUMIHAJIBHOTO MPOIECyalbHOTO
JIOKa3yBaHHS.

BignosigHo m0 4. 2 cr. 93 KIIK Vkpainm ta cr. 223, 242-243 KIIK
VYxpainu, npu3HauYeHHS CyI0BOI €KCIEePTH3H, 5K Cligda (PO3IIyKOoBa) Iis, €
criocoboM 30MpaHHS Ta TepeBipkH JokasiB. [lim dac mocymoBOro
po3cimigyBaHHA 3rajgaHuil  3acid JOKasyBaHHA JOCTYITHHM  CTOPOHI
0OBHMHYBa4YCHHsI 0€3MOCEPEHhO NUIIXOM YXBAJICHHS Ta HaIpaBICHHS
Ccy0’€KTOBI €KCTIEPTHOT MisTTLHOCTI BiIMTOBIAHOT BMOTHBOBAHOT TOCTAHOBH.

JJis CTOPOHM 3aXUCTY Ta MOTEPIIJIOTO IHII[IFOBAaHHS MPOBEACHHS CY0BOT
EKCIIEPTH3H € TIPOIECYATBHOIO Ji€l0, CIPSIMOBAHOIO Ha 30WMpaHHS JO0Ka3iB.
HazBani ocobu (a Takox, BimmoBimHO g0 4. 3 cT. 93 KIIK Vkpainwm, i
MPEACTaBHUK IOPUINYHOT 0CcOOH, IMI0M0 SKOT 3AIMCHIOETHCS MPOBAKEHHS)
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MOXYThb IHILIIOBATM NPOBEJCHHS CYJOBHX €KCIIEpPTH3 Oe3nocepeHbo
[UIAXOM YKJIQJICHHS BiIIOBITHOTO JOTOBOPY 3 Cy0’€KTOM CYAOBO-E€KCIIEPTHOI
JISTIBHOCTI T2  ONOCEPENKOBAaHO ULUIIXOM 3BEPHEHHS JI0 CTOPOHHU
obBuHyBadeHHs B mopsaaky cr. 220 KIIK VYkpaiaum i3 KIomoTaHHSIM IIpo
NIpU3Ha4YeHHs ekcrepTu3u. KpiM Toro, y BUnajgkax Ta MopsaKy, BU3HAUCHUX
cT. 244 KIIK Ykpainu, cTopoHa 3aXHCTy MOXE 3BEPTATHCA 10 CIIIAIOTO CYAII
13 KJIOTIIOTaHHSIM TIPO TPU3HAYEHHSI CYZ0BOi EKCIIEPTHU3H.

[Tig wac cynoBoTo po3risay CyIoBi eKcrepTu3u B mopsaky cr. 332 KIIK
VYkpaiHu MOXYTb NpU3HAYaTUCS CYJOM SIK 3a KIONOTaHHSIM CTOPiH
MIPOBAKEHHS, TaK 1 32 BIACHOIO iHIIIaTHBOIO.

Ponp iHiLiIOBaHHSA TPOBEICHHS CYAOBOI EKCIEPTHU3H SK 3aco0y
KPUMIHAJBHOTO TMPOIECYaNIFHOTO [IOKa3yBaHHS BHIUIMBAaE 31 3MICTY
BIZIMOBITHUX HOPM, SIKUMH BperyJjboBaHa I npouecyanbHa fis. Tak, 4. 1
ct. 223 KIIK VYkpaiHH BCTaHOBIIOE, IO BCi cuigdi (po3mIykoBi) mii
CHpsIMOBaHI Ha OTPUMaHHsI (30MpaHHs) HOBHX a00 NMEPEBIPKY BKE OTPUMAaHHX
IOoKaziB; 4. 4. 2, 3 c1. 93 KIIK Vkpainn BU3HAYAIOTh «OTPUMaHHS BHCHOBKIB
eKcrepTa» SK Crocid 30upaHHS JOKa3iB CTOPOHAMH MPOBAKEHHS,
MOTEPIIINM Ta MPEJCTaBHUKOM IOPUINIHOI 0COOH, 010 SIKOT 3A1HCHIOETHCS
npoBaJpKeHHs. | filicHO, 3a pe3yabTaTaMu NPOBEACHHS CYI0BOI eKCIIEPTH3N
il iHIDIaTOp OTPUMY€ BUCHOBOK €KCIIEPTa, KU € TIOXiAHIM MPOLeCyaTbHIM
JDKEPENIOM JIOKa3iB, 10 MICTUTH JOKJIQJHUHA ONHC MPOBEJICHUX EKCIIEPTOM
JOCITIDKeHb Ta 3po0NIeHI 3a IX pe3ynbTaTaMH BUCHOBKH, OOIPYHTOBaHI
BIJINIOBI/Ii HA 3allUTaHHSA, MOCTABJCHI 0CO0O0I0, sIKa 3aly4nia eKkcrepra, abo
CHIYUM CYJICIO UM CY/IOM, IO OPYYHB IPOBEACHHS CKCIIEPTH3H.

VYHac/iZIOK  MpOBEJEHHS  CY/A0BOI  €KCHEePTH3W  TaKOoXK  MOXKYTh
(dopMyBaTHCsS ¥ IHIII MOXiJHI JOKa3HW: BUTOTOBJICHI eKCIEpTOM Komii abo
BiiOpaHi 3pa3Ku JOCIIIPKEHUX 00’€KTIB (HAIPHUKIA, IMiJ Yac MPOBEICHHS
CYJOBO-MEINYHOI eKCIIePTH3H MOXYTh OyTH OTpUMaHi 3pa3KM Ui
MOJAJTIBIIIOTO TIPOBEJCHHS CYJOBOL MOJIEKYIISIPHO- TEHETHYHOI eKCIIepTHU3H;
il Yac TPOBEACHHS cy;:[01301 ABTOTEXHIYHOI EKCIIEPTH3H MOXYTh OyTH
OTpHMaHi 3pa3KH IPYHTY, SKi MICTWIINCS Ha IEBHUX YaCTHHAX JOCIIHKEHOTO
TPaHCHOPTHOTO 3aco0y Tomo). KpiM TOro, B OKpeMHX BHIAIKax 3a
pe3yibTaTaMH IIPOBEAEHHS CYAOBHX EKCIIEPTH3 MOXIIMBE M OTpPHMaHHS
(popmyBaHHs) MEepBUHHUX A0Ka3iB. Tak, HAPUKIA, MiJ 4ac MPOBEIACHHS
CYJOBO-MEIMYHOI EKCIEPTH3H 3 TpyIa MOTEpPIIOro Moxke OyTH BHIIydeHa
Kyng a0o iHIIWI CTOPOHHIM HpeaMeT, SKi MiCHsS BHIYYCHHS, HalpaBICHHS
CTOpPOHI OOBMHYBAa4YeHHS Ta JETaJbHOTO OIIAAy HaOyoyTh crarycy
MIEPBUHHOIO PEYOBOTO JIOKa3y.

Binraxk, iHiI[iFOBaHHS IPOBEICHHS CYJ0BOT EKCIIEPTHU3H € MPOIECYATEHOO
Ji€ro, sika y MepIIy Yepry cupsiMoBaHa Ha 30upaHHs (pOopMyBaHHS) ITOXiTHIX
JIOKa3iB y KpHMiHAJILHOMY IPOBa/UKEHHI: BHCHOBKIB €KCIIepTa, KOIii Ta
3pa3KiB I0cTiKeHUX 00 ekTiB. KpiM TOT0, B OKpeMHX BUMAIKaX Y pe3yIbTaTi
il npoBeeHHs MOXKJIIMBE 30MPaHHsI i IEPBUHHUX JI0Ka3iB.
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BonmHouac, BHCHOBOK €KCIepTa, SKHH € OCHOBHUM pE3yJbTaTOM
MPOBEICHHS CYAOBOi €KCIIEPTH3W, Y TIPOILECi JJOKa3yBaHHS Bimirpae
JOCTaTHBO crienupiyHy poib. Ha3zBaHe mpouecyaibHe JUKEpelo HoKas3iB
MICTHTB iH(OpPMAIIiIO TIPO TIEBHI HANPaBIIEHI Ha CYAOBY €KCIIEPTU3Y 00’ €KTH
1 Ma€ J0Ka30Be 3HAYCHHS BUKIIIOYHO Y CYKYITHOCTI 3 HUIMH Ta B KOHTEKCTI 1X
MIPaBUIIBHOTO PO3yMiHHS. SIK MOXiZHWMIT T0Ka3, BUCHOBOK EKCIIEPTa HE MOXKE
OyTH BUKOPHCTaHUH y KpUMIHAJIBHOMY IIPOB/KEHHI OKPEMO Bijl IEPBUHHHUX
JOKa3iB, 0 Oy HAIlpaBleHI €KCIIEPTOBi IUIA IOCHTiMKeHHS. Tak, HaBiTh
SIKIIIO 00’ €KT AOCIIKEHHsI Oy ie CYTTEBO BUI03MIHCHO a00 3HUILICHO Y MEXKaX
MIPOBEJICHHS CYJ0BOI €KCIIEPTU3HM, OTPUMaHUi 3a ii pe3yJabTaTaMyu BUCHOBOK
MOXe OyTH BHKOpUCTAaHMH came sK mkepeno iHdopmaunii mpo et
OpHUTiHANBHUH 00’ €KT.

BignosigHo g0 4. 1 cr. 242 KIIK VYkpainu, mpoBeAeHHS CYI0BOI
eKCTIEPTHU3H IHILIIOETHCS Y BUIAJKaX, KOJIH Ui 3 SICyBaHHS OOCTaBHH, IO
MAalOTh 3HAYCHHS I KPUMIHAJIBHOTO MPOBAPKCHHs, HEOOXIHI CrieIianbHi
3HaHHA. [li3HaBanbHAa CYTHICTH IIi€i TpoIecyampHOi [ii Tojsrae y
MOXKIJTUBOCTI Cy0’€KTiB 11 iHII[IFOBaHHS Ta IHIIMX 0Ci0 (SIKI O3HAHOMIIFOIOTHCS
31 3MICTOM BHCHOBKY) OTPHMAaTH 3aBISKH HAasBHUM y CyJOBOTO EKCIIepTa
cHeljaJIb-HUM 3HaHHAM HOBI a00 JI0AaTKOBI BIiJOMOCTI Hpo 00’ €KTH,
HaTpaBJIeHI Ha JOCIiKSHHS.

Tak, 3a pe3yabTaTaMu IONEPEAHHOTO ab0 CYJOBOTO JOCIIIKCHHS
MIEBHOTO JTOKa3y (mkepelna DoKa3oBoi iH(opMmarii), y cyd’ekra moka3yBaHHS
MOXe C(OPMYBATHCSI BHYTPILIHE MEPEKOHAHHS NPO Te, IO AJS HAJIEKHOTO
PO3yMiHHS O3HaK Ta iHpOpPMaLiHHOTO HAIOBHEHHS TAKOTO 00’ €KTa HEOOXiTHEe
3aCTOCYBaHHS CHELIAIbHUX 3HaHb, SKI Yy HBOTO BIJICYTHI, a 3aJy4eHHs
criemiaicTa 10 MpOBEACHHS BiIMTOBIIHUX MPOLECYaTbHUX il € HETOCTATHIM
(ab0, npoBeneHHsI CYIOBOT €KCIIEPTU3H JUTS HAJICKHOTO TOCIIIKEHHS TAKOTO
00’ekTa € O00O0B’SI3KOBHM BIAMOBINHO [0 BUMOT 3akoHy). Ha ocHOBI
OIIMCAHOTO BHYTPIIIHHOTO NEPEKOHAHHS YIIOBHOBAXEHUH Cy0’€KT mpuitMae
PpilLICHHS PO iHIIIFOBaHHS TPOBEJICHHS CYI0BOT EKCIIEPTU3H Ta pealizye Horo
IUISIXOM YYHUHEHHS BiINOBITHMX, Mepel0adeHNX 3aKOHOM, MPOIECyaTbHIX
niit. Hamaoi, micist mpoBeAeHHS Cy0’€KTOM CyIOBO-EKCIEPTHOI MisIbHOCTI
CyJOBOi €KCIepTU3H, Cy0’€KT JOKa3yBaHHS OTPHUMYE BHCHOBOK EKCIEpTa,
JIOCITIKYE HOTO SIK IMCbMOBHH JIOKYMEHT (3°5ICOBY€E HOTo 3MICT, MepeBipse
Ta OIHIOE), Ta 3MIMCHIOE MOBTOPHE JOCIHIIKEHHS OPHUTiHAIBHOTO TOKa3y
(mxeperna 1oka30Boi iHpOpMaIii) 3 ypaxyBaHHIM BiIOMOCTEH, SIKi MiCTATBCS
y BHCHOBKY. Take IOBTOpPHE JOCITI/DKCHHS MOXXe OYyTH SK IOBHICTIO
KOTHITUBHUM (CyO’€KT IOKa3yBaHHS NMEPEOCMHUCHTIOE iHQOPMAIIHHNN 3MicT
JIOKa3y 3 ypaxyBaHHSIM HOBUX HaHHX), TaKk 1 IHCTpYMEHTaJIBHUM (CyO’€KT
JIOKa3yBaHHS 1€ pa3 BUYMHSIE MPAKTUIHI Ji1 U1 IOT0 TOCITIKSHHS — OTJISJIAE,
BUMIpIOE, 4WTa€ Touo). Hampukian, a0 TpU3HAYEHHS Ta IPOBEICHHS
BiJINIOBIJTHOI Cy/I0BOi €KCTIEPTH3H CTAaTyC BIIIyUYEHOT'0 Ha MicIli TOAi{ 00’ eKTa,
KOHCTPYKTHBHO I10J1iIOHOTO /10 BOTHETIAIBHOI 30p0i, € CYMHIBHUM. AJle Iiciis
OTPUMaHHSI BHCHOBKa €KCHEpTa Ta O3HAMOMJICHHS 3 HHM CTaTyC TaKOIro
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00’€eKkTa y cBiZIoMOCTi cy0’€KTa I0Ka3yBaHHS MOXE 3MIHUTHCS Ha «€ 30POEI0»
abo «He € 30pOo€ro.

TakuM YMHOM, IHILIIOBAaHHS NPOBEAEHHS CYHOBOi EKCIIEPTH3H Ta
O3HafOMJICHHsSI 3 ii BHCHOBKOM CHpPSMOBAaHI Ha OTPHMaHHS Cy0’€KTaMu
JIOKa3yBaHHsA JIOJATKOBHX BIOMOCTEH Ipo NeBHI 00’€KTH, SIKI MaloTh
JOKa30Be 3HAYEHHS Y KpPUMIHAJIBHOMY MPOBa/DKCHHI, TOOTO Ha ix
nociimkenHs. CaMmocTiHHOTO (OKpeMoro Bii JOCTIDKYBaHUX 00 €KTiB)
JOKa30BOTO 3HAYCHHSA yKa3aHi IporecyansHi naii He MaTh. Tomy
IHIIIFOBaHHS TPOBEACHHS CYJIOBOi EKCIIEPTH3HM € TaKOX 1 MPOLECYabHUM
3aco00M JocmipKkeHHs (TIepeBipKH) TO0Ka3iB Y KpUMIHAIBHOMY TIPOBAKCHHI.

Hapemri, BapTO J0AaTKOBO NMpOaHANI3yBaTH ONMMCAHUN BUILE MEXaHi3M
MPUHHATTA  YIOBHOBAXCHHMMH oOco0aMH  pillleHs PO  iHIMiFOBaHHS
NpOBEJCHHS  CynoBoi  ekcrmeptusd. Taki  pilieHHS  NOTpeOyrOTh
OOIpyHTYBaHHS SIK 3 TOYKH 30py BHMOTI HPOLECYaJbHOTO 3aKOHY, TaK 1 3
MIpKyBaHb KPUMIHAQJIICTUYHOI TaKTHKH. 30KpeMa, pIllleHHsS CTOPOHHU
00BHHYBaYCHHS IIPO MPOBEICHHS CIigdoi (po3mrykoBoi) aii, mepemdadeHol
cT. cr. 242-243 KIIK VYkpainu, pilieHHs Ciliguoro cyjaai W cyamy Impo
MIPU3HAYCHHS CYJOBUX EKCHEPTH3 € INPOIECyalbHUMH Ta, BIATIOBITHO IO
cT. 94 KIIK VYkpainu, mpuiiMaroThCcs Ha OCHOBI OIIHKH J0Ka3iB. HaBemeHi
BUIIE, @ TAKOXX PIMICHHS 3aXHCTY, MOTEPIIJIOTO i MPEACTABHUKA IOPHIMIHOT
oco0u, M0N0 SIKOi 3IMCHIOETBCS TPOBA/KEHHS, NPUHMAIOTBCA Ta
peanizyloThcs IMMH Cy0’€KTaMH BHUXOIMYM 13 iX BIACHUX TAKTUYHHUX 1
CTpaTeriyHuX 3aBJiaHb, 3 OTJIAY Ha HasBHUI TOKa30BHH MaTepiai Ta 3 METOIO
foro po3mmpeHHs. Binrak mokaz (#oro wmarepiaiizoBaHE J[KEPEINo),
JOCIIDKEHHST  SIKOTO  MOTpeOy€e 3aCTOCYBaHHS  CHCIIaJbHHX  3HAHb,
BHKOPUCTOBYETHCS Cy0 €KTaMH JIOKa3yBaHHS K IIi/ICTaBa iHIMiFOBaHHS
MIPOBEJICHHS CYJJOBOI €KCIEPTU3U. 3 ypaxyBaHHSM BHKJIAJCHOTO, PIILICHHS
PO iHILIFOBaHHS MPOBEJECHHS CYAOBOI €KCIEPTU3N BapTO BU3HATH (HOPMOIO
BUKOPHCTAHHS JIOKa3iB Y KPUMIHAIBHOMY IIPOBAIXKECHHI.

IlizcyMOBYIOYM  BHKJIQJCHE 3a3HAYMMO, 1[0 [poIecyanbHi il
YIOBHOBaKEHHX 0Ci0 MIOAO IHIIIFOBAaHHS MPOBEJCHHS CYJIOBUX €KCIIEPTHU3 €
Ba)XXJIMBUM 3aCO00M J0Ka3yBaHHs y KPUMiHaJbHOMY NPOBaKCHHI. YKa3aHi
aii 'y mepury uepry CrIpsIMOBaHI Ha 30MpaHHA (OTpI/IMaHH;I) BHCHOBKY
eKcIiepTa — MOXIHOTO JI0Ka3y, SKMH MICTUTb JI0JJATKOBI AaHi PO HampasJieHi
JUISL TIPOBE/ICHHS eKCIepTu3n 00’extu. Uepes 1ie, iHIIIIOBAaHHS ITPOBEICHHS
Cy/IOBOT €KCIEepPTH3W € 3aco00M 30UpaHHA Ta JOCHTIDKEHHS JOKa3iB y
KpUMiHaJIbHOMY INPOBa/DKEeHHI. BopHOYac, pilleHHS yNOBHOBaXXEHUX OCi0
Ipo iHIIIIOBAaHHS TPOBENCHHS CYIOBHUX EKCIEePTH3 OOIPYHTOBYIOTHCS
MOTPeOO0r0 OTPUMAHHSI 10JaTKOBOI iH(OpMAILIii Ipo MeBHi 00’ €KTH, SIKI MalOTh
JOKa30Be 3HA4YCHHA. 1OMy OmHWCaHi pIMIEHHA BapTO BHU3HATH (POPMOIO
BUKOPHCTAHHS JJOKa3iB Y KPUMIHAIEHOMY IIPOBa/KECHHI.
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JESIKI OCOBJIMBOCTI JOIUTY CBLIKIB
M1 YAC PO3CJIAYBAHHS KOJIABOPALIIIMHOI AISLJILHOCTI

Kosanenko B. B.
KaHouoam puoudHux Hayx, npogecop,

NPOGIOHUI HAYKOBUL CRIBPODIMHUK HAYKOBO-00CIOHOI 1abopamopii
3 NPOOIEMHUX NUMAHb NOTIYelCLKOI JiAbHOCHI
Jlyzancvkoeo HaguanvHo-Haykosoeo incmumymy imeri E. O. [lioopenka
Honeyvrozo 0epaicasnozo ynisepcumemy 6HympIiuHix cnpas
M. Kponusnuysruii, Yxpaina

BignosigHo g0 cr. 65 KIIK VYkpaiHu CBiIKOM y KpUMiHAJILHOMY
NIPOBAJPKEHHI € 0c00a, sIKii BiioMi a00 MOXXYTh OyTH BillOMi 0OCTaBHHH, IO
MIIATaoTh J0Ka3yBaHHIO il 4Yac KPUMIHAJbHOTO IPOBA/PKEHHS, 1 siKa
BUKJIMKaHa AJIs JaBaHHsI IOKa3aHb.

VY KpUMiHaJbHUX NMPOBADKEHHSX 32 (hakTaMu KosiabopauiiHo1 AisiIbHOCTI
Yy SAKOCTI CBIJKIiB JONMUTY IiIJIATAlOTh 3asBHUKH, SKi 3BEPHYIHCS IO
MIPaBOOXOPOHHOTO OpraHy i3 IOBIIOMIICHHSAMH IIPO BYMWHCHHSA IIEBHOIO
0Cc000I0 KpPHUMIHAIFHO KapaHoTo [isHHs, mepexbadenoro cr. 111-1 KK
VYkpaiau (CBigKH-O4eBHIMNI), Ta OyIb-sKi 1HII 0COOH, SIKHM MOXYTh OyTH
BiZIoMi OOCTaBHHH, IO MiJJIATal0Th BCTAHOBJICHHIO.

[Ipenmer momuTy cBimka TPOSBIB KoJaOOpaIiifHOI MiSUIBHOCTI MOXeE
KOpEeryBaTHCsi B 3aJle)KHOCTI Bl MiClsl BYMHEHHS KPUMIHAJIBHOTO
MIPABOIOPYIICHHS — HA THMYaCOBO OKYIOBaHIH YW MiJAKOHTPOJbHINA Biami
VYxpainu Tepuropii.

SIKIIIO CBIZIOK € OYEBHU/IIEM isTHb BIPOT'iTHOTO KOJIabopaHTa, BAMHEHUX Ha
TUMYACOBO OKYIIOBaHHX TEPUTOPISX, Y HHOTO CIIiJI 3’sICyBaTH:

— oOcTaBuHHU Horo nepeOyBaHHs Ha TUMYacOBO OKYIOBaHii TepUTODIi,
Horo wMicume TpOXHWBaHHSA, POOOTH, COIiaibHI 3B’SA3KH, OOCTaBUHH
MTOBEPHEHHS Ha ITiAKOHTPOJBHY BIBII YKpaiHU TEPUTOPIIO;

— (¢axT Ta 00CTaBMHH 3HAIOMCTBA CBiIKa 3 0c000¥0, KOTpa, BipOTiTHO,
BYMHMJIA KOJIAa0OpaliiiHy AisUIBHICTB; XapaKTep CTOCYHKIB 3 IIi€l0 0co0010,
Yac Ta crocid 0CTaHHBOTO CIUIKYBaHHS 3 HEIO;

— SKIIO CBiJJOK 3HAHOMUI1 3 TaKOI0 0COO0I0 — aHKETHI JIJaHi KMOBIPHOTO
KomabopaHTa, HOro Micie MpOoXKWBaHHS, POOOTH, BIOMi CBiIKY COIiaJIbHI
3B’ SI3KU;

— SKIIO CBIAOK HE 3HAHOMHUIl 3 Tako0 0CO0O0I0 — OMHC 30BHIIIHOCTI
HMOBipHOTO KOJTabopaHTa, MOXIIUBICTG CBiJIKa YIi3HATH HOTO;

— KOHKpETHI JaHi IOAO IisSHHS BipOTiTHOTO KoJabopaHTa (XapakTep
BHUCJIOBIIOBaHb, 3aHHATTS 1IOCAJ] B OpraHax OKyIMaliifHOl Bi1aJy TOIO), Micie
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Ta Jac (MPOMDKOK Yacy) MPOTATOM SIKOTO ITiI03PIOBAaHUM OyJIO BUMHEHO
KOHKpETHE KpHMiHAJFHE IIPaBOIOPYIICHHS, OOCTaBUHU Ta OOCTaHOBKA
TiSTHHSA, HAsSBHICTH 200 BIACYTHICTH IPUMYCY IO BiTHOIICHHIO JI0 BipOTiTHOTO
KoJTabopaHTa TOIIIO;

— JmaHi Tpo IHmMHUX 0ci0, OYEBHAIEM HE3aKOHHHX MisHb SKHX €
JOIUTYBAaHHUH CBITOK;

— JaHli Tpo IHMMX OCi0, KOTpi MOTIU OyTH OYEBHIIIMH JisHBb
BiporimHoro konabopanra [1, c. 212-213].

Tak, XopTHibkuii palloHHHUI Cy M. 3alIOP1XKS. B OCHOBY OOBHHYBAJILHOTO
BUPOKY 32 (JaKTOM KPHMIHAIBFHOTO MPaBOMOPYILEHHs, IepeadayeHoro u. 7
ct. 111-1 KK Vkpainu, NoK/IaB MoKa3aHHs CBiKIB-OUEBHUIIIB Toii. [lepuuii
i3 HUX TOBIJIOMUB, IO € MenIKaHIeM M. TOKMak Ta 0 OKymamnii Iboro Micra
mparoBaB y JICHC. O0BrHYBa4eHOTO BiH 3Ha€ 0COOMCTO. 3a TOBITOMICHHIM
CBiKa, OOBHHYBa4YeHHA JOOPOBUIFHO Ta 32 BIACHUM Oa)KaHHSIM BCTYIIHB JIO
JIaB HE3aKOHHOT'O IIPaBOOXOPOHHOTO OpraHy — MOBOIO opHriHany « TokMankunit
ornen I'Y MBJI B 3amoposkckoit obmactm». Takok 0oOBHHyBaueHHH, SK
MPE/ICTaBHUK HE3aKOHHOTO MPaBOOXOPOHHOTO OpraHy NPHIKIPKaB 10 CBIIKa,
konu y M. TokMak Oyia moOyToBa IMosKexa, 3 BAMOT OO HaJIaTH aKT 00CTEKEHHS
Micis moii. JlonuTaHuit CBiOK BiIMOBHBCS HAaIaTh OOBHHYBAUCHOMY TaKHid
axt. J[pyruii CcBiJOK NOBIOMHB, IO 3Ha€ OOBMHYBa4E€HOIrO TPUBAJIMH Hac,
OCKiJIbKM BiH € KOJHIIHIM CIiBpoGiTHMKOM mominii. oMy Bizomo, mo micis
okynanii M. Tokmaka OOBMHYBaueHHWil MpaleBIAIITYBaBCS O TaK 3BaHOI
«HapoHo1 Miitii M. Tokmak» MoBoto opuriHaity « Tokmankuii otaen ['Y MBJ]
B 3anoposxckoit oomactm» [2].

Oxpim Oe3mocepeHiX OYEBHAIIB KPHUMIHATHHOTO IPABOMIOPYIICHHS, K
CBIJIKH TaKOK MOXKYTh OYTH JIOTIMTaHI YMHHI Ta KOJHIITHI KOJIETH BipOTiTHOTO
KOJIaDOpaHTa, WOTO POAMYI W CyCimu Ta iHII OCOOHM, KOTPUM BigoMi abo
MOXYyThb OyTH BiloMi OOCTaBHHH KPHMIiHAJIBHOTO NPABOIIOPYIICHHS YU
BiIOMOCTI MpO 0co0y, Imo #Horo BuwHMIA. Tak, y KpPHUMiHAJIEHOMY
MIPOBAKCHHI 3a ()aKTOM BUMHEHHS JisiHHS, iepeadauenoro 4. 7 ¢r. 111-1 KK
VYkpainu, y cyI0BOMY 3acifianHi OyB JOMUTAHUI CBIJOK, SIKUi [MOKa3aB, 110
3Ha€ 0OBHHYBAYE€HOT'O OCOOHMCTO, OCKUIBKHM TPUBAIUI Yac MpalioBaB 3 HUM y
68 nepkaBHIM MOXKEKHO-PATYBAJIbHIN yacTUHI ['OJIOBHOrO yIpaBiiHHSI
JCHC VYkpainu y JloHeuskiit obnacti y M. BomHoBaxa JloHenbkoi 00JacTi.
5-8 6epesns 2022 poxy M. BorHoBaxa 6yo oxymnoBaHo i1 5 TpaBHs 2022 poky
BiH BHIXaB Ha IIKOHTPOJIbHY YKpaiHi Tepuropito. Uepes meskuii dac Bif
3HalloMMX, SKi 3amummiancs y M. DBosHoBaxa BiH  Ji3HaBCs, IO
OOBHHYBAaYCHHH Ta JCKUIbKAa IHIIUX TMPAIMiBHUKIB TOXEKHOI YaCTHHHU
3IMIIMINCS. TIPAIIOBaTH Yy TOMY JK NpHUMINIEHHI, ae Oyna cTBOpeHa
OKYTAIiTHOIO BJIAJ0I0 HOBa ITOXKEXHA YacTuHa [3].

BceraHoBiIeHHS ~ NOTEHHIWHMX  CBIAKIB  TpoOsBIB  KoJabopariiHoi
JiSUTBHOCTI, BUMHEHNX HA THMYAaCOBO OKYHOBAaHHX TEPHTOPIAX, MOMIIMUBE
IUIAXOM BHTpeOyBaHHS BiZOMOCTEl BiJf OpraHiB Jep>KaBHOI BIaau
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(BICHKOBO IMBUTBHHMX afMiHICTpaIliid, PaBOOXOPOHHUX, KOHTPOIIOIOUHX
OpraHiB) Ta MICIICBOTO CaMOBPSAYyBaHHSA IOAO0 (QYHKIIOHYBaHHS ITyHKTiB
MIEPeTHHY JiHII po3MeKXyBaHH:, (QUIBTPAliHHUX MYyHKTIB, PO BHYTPIIIHBO
mepeMileHnx ocid Ta Jromed, AKi BHiXald 3 THMYACOBO OKYIIOBaHOI
TepuTopii, i, BIATOBITHO, MOXKYTh BHSBHTHUCS OYCBUALSMH BUMHEHHS IisSHb,
nepenbavenux ct. 111-1 KK Ykpainu [4, c. 26].

SIKImo CBIZOK € OdYeBHIIEM [isHb BIPOTITHOTO KojJabopaHTa Ha
IiIKOHTPOJILHUX BJIaJl YKpaiHU TEPUTOPISIX, BiH Mae OyTH TOMUTAHUHN IIOA0
HaBEJCHUX BHIIE 0OCTaBHH, 32 BUKJIIOYCHHSIM OOCTaBHH HOTO NepeOyBaHHS
Ha THMYacoBO OKYIIOBaHii TepuTopii Ta OOCTaBMH IOBEPHEHHS Ha
IiIKOHTPOJIBHY BJaJli YKpaiHU TEpUTOPIIO.

Tak, nonurana B CyJJOBOMY 3aciflaHHi CBiJIOK NOBIIOMMIIA, 1110 MPAIIOE B
MaraszuHi «1yno-Mapker». B nenp, konm BigOymucs Noii, sKi € IpeaMeToM
PO3MIIsAy, BOHA MpaIfoBajia IPOJaBIMHEI0 Ha BUIIULI. 3Hae 0OBHHYBa4CHY,
SK TOKymnms. 3 oOBHHYBadeHOIO y Hel BimOyiacs po3MoBa, B XOHi SKOi
OCTaHHS BHCJIOBHJA CBOIO TO3HWILIO, 3TifHO sKOi «YKpaiHM — He
TOCYIapCTBOY», IPIHABOT PYCCHKUHM Mip 1 31ech OyImeT poccisy, «XapKoB
PYCCBKill TOPOI», «SI3HUK TOIBKO PYCCHKii» 1 Take iHme. CBinka e o0ypuio i
BOHA TIOBIZOMWIA OOBHHYBaueHii mpo oOctpinu M. Xapkosa. Ha 1o
00BHMHYBa4YCHa BKasaja, MO0 OOCTPLIM 3AIMCHIOITH cami ykpaiuii. I[Ipo
BKa3aHi MO/Ii1 CBi/IOK MMOBIIOMIJIA JBOM IHIIUM ocoOaM. YKa3aHi 0coou Oymnu
JIOIMTAaHI SIK CBIJIKM B CYZIOBOMY IIPOB/XKEHHI. BOHM TakoX € mpaniBHUKaMu
Marasuny «Uyno MapkeT», Ta MOBIIOMIJIH, IO paHillie TOMUTaHA CBiIOK
poO3moBLIa iM PO 0OCTaBUHH PO3MOBH MiXK HEO Ta 00BHHYBadeHOw. OnHa 3
JONMTaHNX 3a3HA4NIIA, 1[0 OOBHHYBaueHA BCUISKO BHCIOBIIIOBANIA I ITPUMKY
POCIHCBKilt arpecii BimHOCHO YKpainu [5].

Kpim TOTO, SIK CBIIKM MOXYTh OYTH TOTIMTaHI KypHAIICTH YU OJIOTepH —
aBTOpPH pO3CIiAyBaHh Ta MyONiKamid Npo BIpOTIAHUX KOJIAOOPaHTIB, Ha
IMiACTaBi IKUX OYJIO PO3IIOYaTe BiNOBITHE KPUMiHATIBHE TIPOBaDKeHHS. Taki
0co0M 37aTHI IOBIJIOMUTH IPO CIOCIO Ta JpKepena OTPUMAaHHS HUMHU
iH(opMalIii 111010 TPOsIBIB KOIa00paIiiHOT AISTBHOCTI, BiIOMi iM 00CTaBUHH
KPUMiHaJIbHOTO TIPAaBONOPYILICHHSI.

Cunij MaTH Ha yBa3i, 110 JIOIUTH CBIJIKIB Y KPUMIHAIBHHUX MTPOBAHKEHHSIX
3a (hakTaMu KoyiabopamiitHoT AisUIbHOCTI MOXYTh 31 CHIOBATUCS B PEXKHUMI
BileokoH(epeHIlii, 30kpeMa B pa3i HEMOXXIMBOCTI O€3MocCepeHbOi ydacTi
MEBHUX OCI0 Y JIOCYZOBOMY IPOBAXKCHHI 32 CTAHOM 3JI0POB’s 200 3 iHIIHX
MTOBYKHUX MMPHYUH; HEOOXITHOCTI 3a0e3meyeHHs Oe3IeKu 0ci0; HeoOXiMTHOCTI
BXHTTS TaKMX 3axOfiB sl 3a0e3le4eHHS OINepaTHBHOCTI JIO0CYZOBOTO
po3cIliyBaHHs; epeOyBaHHS TakuxX Ocid y IHIINMX perioHax kpaiHu abo 3a
KOPZOHOM TOIIO.

[ligBoasiun MiACYMKH BUKIAJACHOMY CJiJI 3a3HAUWTH, 110 HaBEJCHUMA
Meperik 00CTaBUH, AKi MiUIATal0Th BCTAHOBJICHHIO I/ 9ac JOMHUTY CBIJIKIB y
KPUMIHAJBHHUX MPOBAPKEHHSX 3a (pakTaMu KoJIabopaliitHOil AisIIBHOCTI, HE €
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BHUEPITHUM 1 Ma€ KOPETYBaTHUCS y 3aJIEXKHOCTI BiJi 0OCTaBUH KOHKPETHOTO
KPUMIHAJIBHOTO TIPABOMOPYILICHHSI.
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BUKOPHCTAHHS BE3NIJIOTHUX JITAJILHUX AITAPATIB
(BILJIA) ] YAC OTJISIAY MICISI HOATT
[PU PO3CJIITYBAHHI MAPOJIEPCTBA

Myp3o €. O.

a0 'toHKm Kagheopu KpuMiHaibHo20 npoyecy
Hayionanvnoi akademii enympiwnix cnpag
m. Kuis, Yxpaina

BesminorHi mitaneHi amapatu (mam — BITJIA) craroTs OUTBII 3HAYYIIUM
IHCTPYMEHTOM Il TMPaBOOXOPOHHUX OpraHiB B YKpaiHi. Y 3B'3Ky 3
MiABUICHHSIM KUIBKOCTI BUIIAJIKIB MapoJepCTBA Ha MOJi MO, MO CTAIOTh
BIZIOMI 3 BIIKpUTHX JUKepen iHdopManii, BiZICyTHICTIO peecTpalii B €1MHOMY
peeECTpi  MOCYIOBHX pO3CHiIyBaHb JaHUX TPO BKa3aHi KpUMiHaIbHI
MIPAaBONOPYIICHHS, CKIAAHICTIO iX (hikcalmii Ha OKYNOBaHHWX TEPUTOPISX,
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JIOIJTLHO BHKOPUCTOBYBAaTH OE3MUIOTHUK TPH ONIAMI MICI TOHil Y
KPUMiHAJHHOMY IPOBAKCHHI.

A. M. Tuumna, A. O. Anromyx, P. B. Ilepumer mim TepmiHOM
«6e3minotanky», «BIIJIA», «UAV) 3ramyroTh MOBITPsSHE CyIHO, SKAM Yepes3
KaHaJIHX 3B’ 513Ky Kepye oIuH a0o AeKiipKa mioTiB [1, ¢. 292].

3rigao m. 23 4. 1 cr. 1 IloBitpsHoro Komexcy Ykpainm, Oe3minoTHe
MIOBITPSIHE CyIHO — OyIb-SKE IMOBITPSHE CYAHO, IO EKCIUTyaTyeTbes abo
po3pobieHe ISt eKCIuTyaTanii aBTOHOMHO YU SIKE IJIOTYETHCS TUCTAHIIHHO
6e3 niyiorta Ha Gopry [2].

BimnosigHo o cr. 432 KpuminansHoro kozaekcy (mam — KK) Ykpainu
MapoJIepCTBO — BUKPAICHHS Ha I10J1i 000 peueid, 1110 3HaX0AAThCs IPU BOUTHX
g nopaneHux [3]. 3a 2022 pik 3rigHO €AMHOrO 3BITY NPO KPUMiHAIBHI
npasomnopymmeHHs Ogicy ['eHepambHOrO MPOKypopa 3apeecTpOBaHO BCHOTO
onun 3mounH 3a cr. 432 KK Vkpaiuu, 3a 2023 — nyns [4]. BoxHouac, Ha
moyaTtky 2023 poky MiHicTp BHYTpIIIHIX cripaB YKpaiHu B e(ipi €TuHOTO
TeneMapad)OHy HArojJoCWB, IO Ha Yac Aii BOEHHOTO CTaHy BCi MaifHOBI
3JI0YMHH PO3IIISIAOTHCSA K MapOAEPCTBO 1 IIOKapaHHs 32 HUX 301IbIIeHO [5],
IO CBIJYUTH PO HEOOXiTHICTH NPaBHIBHOTO 3aCTOCYBaHHS BKAa3aHOTO
MOJIOKEHHST Ta NOTpeOy BIAMEKYBaHHS 3JIOYMHY «MapoiepcTBO» 3a
YKpaiHChKUM 3aKOHOIaBCTBOM BiJ] Kpali’KKU MaifHa y IUBIJTBHOTO HACEICHHS
[6, c. 41].

BIIVTA MOXyThb BHMKOPHUCTOBYBAaTHCS HPaBOOXOPOHHMMH OpraHaMH B
pisHoManiTHHX Bumaakax [7, c. 212]. B. B. bapanuyk 3a3Hagae, mio
HamionamepHa TONImiSE BHKOPHCTOBYE OE3MUIOTHY TEXHIKY IIiJ] dac
MIPOBEJICHHS OTJISTy MicIlsl MOl Ta 3 METOI0 OOCTEXEHHS TEPUTOPil, mpoTe
OE3IUIOTHUKY MOXYTh TAaKOXX IOMOMOITH CIIIYOMY TiJl 9ac HPOBEAEHHS
CITIOTO eKCIIepUMEHTY, Horo okpemux Bumis [8, c. 228]. T. B. llleBuenko,
I. B. Bracenko, M. O. KoTemox MmiaKpecaOTh IIepeBard BUKOPUCTAHHS
BIUUTA, mo monsramTe y OTpuMaHHI 00’eKTHBHOI iH(popMarmii Ta y ix
3ATHOCTI 3MIHCHIOBATH HArJsi[, PO3BIAKY Ta MOHITOPDUHI 3 MOBITPS,
LIBUIKOMY pearyBaHHI Ha BUHHUKHEHHS TMOJii, 30iiblIeHHI obnacti
OXOIUICHHS TPHU BEJCHHI IOUIYKOBO-PATYBAILHHUX OIepalii, KOHTpPOJIi
JIOPOXKHBOTO PYXy Ta O6arato iHmoro [9, c. 464].

OCHOBHUMHM  TaKTHKO-TEXHIYHUMH xapakrtepuctukamu BIIJIA €
MOJKJIMBICTB 3/IIHCHIOBATH Bifteo— Ta hoTodiKcamiro Micls MoAii, MOXIIHBICTh
BHU3HAYaTH KOOpPAMHATH OO’€KTiB, HAsBHICTh MAarHiTHOr0 KOMIIaca,
TPUBAJIICTb pOOOTH B HOBITPI 13 3aMiHOI0 OaTapeiiku Bix 20 XBIIMH.

3apmanasimu  BITJIA  jmnsg  dikcamii Ta ommagy wMicusg mOAil  mpH
pO3CIiyBaHHI MapoAepcTBa € PO3BiJKa MICIEBOCTI 3 METOK) BHSBICHHS
BHOyXOBHX, 200 IHIIMX MpPEIMETIiB, IO MOXYTh CTAaHOBUTH 3arposy IJis
MIPECTaBHUKIB NTPABOOXOPOHHHUX OPTaHiB; Bieo— Ta (oTodikcaris micus
moJIii y CKJIAAHOAOCTYITHHUX MICISX, 3araJbHOi 0OCTAaHOBKH, ITOJIOKEHHS Ta
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po3TamryBaHHs TiT, BU3HAYCHHs MICI[h Ta X KOOpPJAHMHAT Ha TOJIi OO0 1
BiIOyJIOCh BUKpa/ICHHS MaifHa.

[ig gac ormsmy micns mozii BUABICHI KPUMIHATICTHYHI CIiTH BYMHEHHS
3MOYMHY BaXKIUBI UL PO3CIiAyBaHHA BHIIAIKy MaponepcTBa. Bim sikocti
3a(ikcoBaHMX OO0’€KTiB 3aJEKUTh ITOBHOTA OTPUMAHHS iH(pOpMamii ais
pO3CIiAyBaHHA, OCKUIBKH Yy TOHANBIIOMY BOHH CTAalOTh 00 €KTaMH
€KCTIEPTHHUX JIOCIIiIXKEHB.

HopeuHo 3a3HaunTH, o Bigeozamuc 3 BITJIA, sxuo € HEoOXimHICTh Y
HOro BMKOPUCTaHHI JJISI OTJISIAY MICISl MOJII, AOJy4aeThes 0 MPOTOKOITY
[10, c. 557].

Otxe, aKkTyalbHICTh BHKOPUCTAHHS CyYacHHUX TEXHOJOTIH y TEXHIKO-
KPUMIHATICTUIHOMY 3a0€3MEYCHHI PO3CIiAyBaHHSI MapojaepcTBa HaOyBae
ocobmuBoro 3HadeHHS. [IpoBeAeHHS SKICHOTO OISy Micug momii 3a
JOTIOMOTOI0 OE3MIJIOTHUX IIITAIBHUX amapariB (OpOHIB) € KOPUCHHM IIPH
PpO3cIiayBaHHI MapoaepCTBa.

[epeBaru noxsiraroTh y: 1) mBuAKOCTI Ta eekTuBHOCTI, ampke BITJIA mig
Yac OISy MICLS MOAIi MOXKYTh 32 HEBENMKUIl IPOMIXKOK Yacy BHSBHTH Ta
3aikcyBaTH 00’ €KTH Ha BETMKIX TEPUTOPISAX B CKIATHUX YMOBaX; 2) TOCTYTIi
JI0 Ba)KKOJOCTYITHHMX MiCIb, Yepe3 Te, IO JIPOHM MOXYTh JIETKO J0JIaTH
MEepPEeIIKOJN Ta BHKOPUCTOBYBATUCS Yy PpO3CIiIyBaHHI B TaKHX YMOBax;
3) 3MeHIlICHHI ~ PU3HMKY ISl CHiAY0-OTMEPATHBHOI TPYIH, OCKIJIBKH
MIPaBOOXOPOHIII MOXXYTh BHKOHYBATH 3aBAaHHS Oe3 MpSMOro KOHTaKTy 3
MOTEeHLIHO HeOe3neuHUMHU oO0'ekTamu abo obsacTsimu; 4) BUKOPHCTaHHI
BIUJTIA y peanpHOMY Yaci 3 iepeiaBaHHsIM iH(opMaIlii Ha cepBep.

Jlireparypa:

1. Twumna [. M., Artomyk A. O., Ilepuer P. B. Kpuminamictuune
3a0e3neueHHsT BUKOPUCTAHHs OE3IMIOTHOTO JIITAIBHOTO anapary (OpoHY) Y
JOCYZOBOMY  po3ciimyBaHHI.  Haykosuii  gichux  YowceopoOdcvkozo
nayionanvhoeo ynieepcumemy. Cep. Ilpaso. 2023. Ne 2 (78). C. 291-297. DOI
https://doi.org/10.24144/2307-3322.2023.78.2.46.

2. TloBitpsiHnit komekc Ykpainu : 3akoH Ykpainu Bin 19.05.2011
Ne 3393-VI. URL: https://zakon.rada.gov.ua/laws/show/3393-17#Text (nara
3BepHenHs 17.02.2024).

3. KpuminaneHuii konmexc Ykpainu : 3akon Ykpainu Bin 05.04.2001
Ne 2341-111. URL: https://zakon.rada.gov.ua/laws/show/2341-14#Text (nara
3BepHeHHs 17.02.2024).

4. Tlpo 3apeecTpoBaHi KpUMIHAIBHI TPABONOPYIIEHHS Ta PE3YJIBTATH iX
JocynoBoro posciinyBaHHsA. Oghic [enepanvhozo npoxypopa : BeO-CaT.
URL: https://gp.gov.ua/ua/posts/pro-zareyestrovani-kriminalni-
pravoporushennya-ta-rezultati-yih-dosudovogo-rozsliduvannya-2 (mara
3BepHeHHs 17.02.2024).

135



5. TlpaBooxoponti po3nodasm Bxe 80 500 mpoBamkeHb 3a (hakTamu
MalHOBUX 3JIOYHHIB. Hopman ~ MBC : BeO-cailT. URL:
https://mvs.gov.ua/uk/news/pravooxoronci-rozpocali-vze-80-500-provadzen-
za-faktami-mainovix-zlociniv-igor-klimenko (mara 3Bepuenns 17.02.2024).

6. Kopotun I., Murzo Ye. Criteria for distinguishing looting from other
crimes: A comparative analysis. Law Journal of the National Academy of
Internal Affairs. 2023. Vol. 13, Ne2. P.41-49. DOI https://doi.org/
10.56215/naia-chasopis/2.2023.41.

7. Mykoina P., AHoceHKOB A. BUKOpHCTaHHS OE3MiJOTHUX JiTAJbHUAX
amapaTiB IIiJ] yac BHUKOHaHHA 3aBaaHb minposzaiiamu MBC. Cman ma
NepCnekmueu po3gUmKY aOMIiHICMpamueno2o npasa Ykpainu: Matepianu
Mi>kHapoHOT HayKOBO-TIpaKTHYHOT iHTEepHET KoH(pepeHwii, 20 xoBT. 2023 p.
Opeca : OOYBC, 2023. C. 211-214.

8. bBapanuyk B. B. IlepcnektuBHi Hampsmu 3actocyBaHHS BITJIA mpu
po3ciigyBaHHI KpHMiHambHHUX —mpaBomnopymiens.  Scientific  Collection
«InterConfy». 2023. Ne180. C. 227-230. URL: https://archive.
interconf.center/index.php/conference-proceeding/article/view/4819.

9. IlleBwenxko T. B. AHami3z BHUKOPHUCTaHHS OC3MUIOTHUX JIiTAITBHUX
amapariB y ciyxk00B0-00#0Bill misutbHoCTi HarfionansHoi mominii Ykpainu.
FOpuouunuii 6ronemens. 2023. Bum. 29. C. 459-465. DOI: https://doi.org/
10.32850/LB2414-4207.2023.29.56.

10. Myp3o €. O. IIpoBeaeHHs OrIsiAy MICIIS TOIIT i Yac PO3CIiyBaHHS
KpUMiHaJIbHUX MPaBONOPYILIEHb, OB’ I3aHUX 13 MapoaepcTBoM. FOpuduunuil
Haykoeuii enekmponuuti oicypran. 2023. Ne 11. C. 555-558. DOI
https://doi.org/10.32782/2524-0374/2023-11/136.

DOl https://doi.org/10.36059/978-966-397-374-6-38

JAOCBIA TYPEYYUHMU Y 3ABE3IIEYEHHI PO3YMHUX CTPOKIB
KPUMIHAJIBHOI'O TPOBAJZKEHHSA

Oxkoaortenxo 1. C.
3000y6a4 HAYKOBO20 CMYNEHIO
doxmopa ¢hinocoghii kagedpu KpuminarbHo20 npoyecy
Hayionanvhoi axkademii sHympiwnix cnpas
M. Kuis, Ykpaina

VYkpaiHa xo4a i He €TMHA KpaiHa, fKa SIK HA 3aKOHOJIAaBYOMY PiBHI, TaK i
MIPAKTUIHO CTHKAETHCS i3 MPOOIEMOI0 He3aBEPIICHHS IPOBAKEHb Y PO3YMHI
CTPOKH, OJTHAK, SK LIIOCTPY€ aHaji3 CTATUCTUYHHUX ITaHUX CBPONEHCHKOTO
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cyny 3 npaB moauau (nam — €CILI), Hama aepxkaBa TpUMae JiAepCTBO, MO0
cTocyeTscsl mopymeHHs crarri 6 KomBeHmii mpo 3axmcT mpaB Ta
OCHOBOIIOJIOKHHUX CBOOOJT B pe3yNIbTaTi HAAMIpHOI TPUBAJIOCTI MPOBAIKCHb.
3okpema y 2022 pomi 3adikcoBaHO cepen iHIIOrO 45 MOPYIIEHb TPUBAJIOCTI
MIPOBA/DKEHb y CIIpaBax MpoTu Ykpainw, y 2023 — 38. IlopiBHIOIOYN TaKHid
CTaH pedell 3 IHMHUMHU KpailHaMH €BPOIIEHCHKOTO CIIIBTOBAPHCTBA B TOM JKe
nepiof (2023) abo B3araii He Oyno 3aikCOBaHO aHATI30BAaHHMX MOPYLIEHb
(Jawnis, Ecronis, Himeuunna, @innsauais, @pannis, Uexis), a0o BOHH JiHCHO
Maiu Mmicie, npore B pasu meHmie (CnoBauunna — 10, [Tonmemmia — 9, Itamis,
VYropumna — 8; PymyHis -2, Mansta — 1) [1].

3aciyroBye Ha yBary JUHaMiKa TakuX HOpymeHb TypedunHoro. I3
2889 pimens, BUHeceHHX Npotu TypewumHn mix 1959 1 2016 poxamu,
586 KoHCTaTyBajlM MOPYIICHHS NpaB JIIOAWHU B PE3yJbTaTi 3aTPUMKH Y
3aificHeHH] npaBocynas. s MOpiBHAHHSA 3@ TOH K€ Mepiof y CTATHCTHIHHUX
3pitax €CIII i3 1106 3adikcoBannx nmopymeHs Konserii Ykpainoro 316 —
Yepe3 MOPYLICHHS PO3YMHOI TPUBAJOCTI MpOBaJukeHHs [2]. 3 orysmy Ha e
TypeuunHa BXWIa TIEBHHX 3aXOMiB, HANpaBlICHWX HA BHPILICHHS IIi€l
npobmemu. [, Bo4eBHAB Hi 3aXOAM MM CBOIM pE3yJIBTaTOM CYTTEBE
3MEHIICHHS mnopyleHb Typeyuunoro crarti 6 KoHBeHUii B KOHTEKCTI
3a0e3NeueHHs] CBOEYACHOTO 3JIHCHEHHS KPUMIHAIBHOTO IPOBAKEHHSI.
3okpema y 2022-2023 pokax BigmoBiaHo a0 piunux 3BiTiB €CILJI B3arami He
OyJ10 3aikCOBaHO aHaNi30BaHKX MOpyIIeHb TypeyunHoto, HaToMicTh y 2021
ta 2020 pokax Maio Micue no 1 nmopyueHHo Bignosiaxo, 2019 —4, 2018 - 9.

Otxe, aHami3 craTucTHYHUX po3paxyHkiB €CILJI 3a octaHHI poku
MIOKa3y€ TEeHCHIIIIO 10 3pOCTaHHs KUTBKOCTI HOpyeHs Y kpaiHoto Konsenii
IIPO 3aXHUCT IPaB JIFOJUHU I OCHOBOIIOJIOKHHX CBOOOJ, MPO IO HAEThCS y
BignoBigHux pimenHsx Cynay. Haromicte, npoTmiexHa cHTyaIlis
CIIOCTEpITaeThCs y 3rafiaHiil BUIIEe KpaiHi. ToMy He MOXeMo OOIWTH mo3a
YBarow 3aKOHOAAaBUYMil mimxinm TypeddwmHH IO CTBOPEHHS TaKuUX 3aco0iB
MIPaBOBOTO 3aXMCTY, SKi 3/1aTHI 3amo0irT MOpyUICHHSIM IpaBa Ha CyA0BHMH
PO3TIISiL YIIPOJIOBXK PO3YMHOI'O CTPOKY.

Brnache, 3akoHOomaBenps TypedudnHH aHAJOTIYHO JO KPHUMIHAIBHOTO
npolecyaibHoro 3akononasctBa ['pysii, Ecronii, Monnosu, Hopgerii He
BCTaHOBJIIOE CTPOKY aHi pO3CIiJyBaHHs, aHi CyJIOBOrO IPOBA/PKEHHS,
BH3Hauatouu Jjmmie y dactuHi 4 crarti 141 Koncrutymii, mo 060B’s3k0M
CYJIOBO{ BJIaJI¥ € 3aBEPIIyBATH CIIPABU 3 HAWMEHIIMMH BUTPAaTaMH Ta SKOMOTa
wBuame [3].

HeBin’eMHOIO 4aCTHHOIO KPUMiHAJIBHOTO IPOBA/KEHHSI € PO3CIIiTyBaHH!,
sike BignoBigHo 1o ctarTi 2 KIIK TypeudnHu € eTamom, 10 MOYHHAETHCS 3
iI03pY Y BUMHEHHI 3JI0YMHY Ta 3/IHCHIOETHCS MPOKYPOPOM JO IMOJaHHS
IT030BY 3 0OBMHYBaJBHUM akToM [4]. BinTax kpuMiHaIBHO-TIpOIIECYaTbHUN
3aKOH HE BCTAHOBIIIOE XKOTHUX 0OMEXKEHb IIOJI0 TPUBAJIOCTI CITiICTBA, OJHAK,
y pa3si, SKII0 10 0co0M 3aCTOCOBAHO TPUMAHHSA IIiJl BAPTOIO, TO 32 OCHOBY Y
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BH3HAYEHHI CTPOKY pO3CHiTyBaHHS OepeThCs TEpMiH il 3amoOiKHOTO
3axony. Tak, y momoxkernsx cratti 102 KIIK TypeyumHH BCTaHOBJICHO
MaKCHMAaJbHUH TePMiH TPUMaHHA i BApTOIO B 3aJISKHOCTI B CYCHUTBHOI
HeOe3NeKkn BUYMHEHOTO MiSIHHA, AKHHA y pa3i oOrpyHTOBaHOI HEOOXiTHOCTI
MoOe OyTH MpoJoBKeHHH. TakuM YHHOM, SKIIO BiTHOCHO IIiIO3PIOBAHOTO
o0paHO 3ramaHwWii 3amOODKHHUI 3aXil, TO pO3CIiAyBaHHA Ta CYIOBE
MIPOBAPKEHHS JIIMITY€EThCS CTPOKAaMH HOTO0 mepeoiry.

Sk 3ayBaxye Koncrurynifinuii cyn TypeuunHH, 3aBEepUIYETBCS CTPOK
KPUMIiHaJIBHOTO TPOBAHKEHHS BHHECEHHSIM OCTaTOYHOIO pIllIEHHS MO0
KpPUMiHaJIbHOTO OOBHHYBAa4YCHHSI, a y CIpaBax, 10 TPUBAIOTh, — PE3OJIIOLIEI0
KoncTuryniitHoro cymy 3a HaciiIKaMd pO3IJy CKaprd Ha HOpPYIIEHHS
PO3yMHHX CTpOKiB [5].

KirouoBoro B KOHTEKCTI JOTPUMaHHSA CBO€YACHOTO  3IIMCHEHHS
KPUMIHAJIBHOTO NPOBA/UKEHHS € OCTaHHS (opMa 3aKiHUCHHS aHaJIi30BaHOTO
CTPOKY, 30KpeMa MOBa HJie po 3a3HaueHe BHIIE pimeHHs KoHcTuTyiiHoro
cyny. Tak, 3 23 BepecHs 2012 poky po3modaTo KOHCTUTYHIHHUHA CyHOBHUI
KOHTPOJIb IOJI0 MOPYIIEHb OCHOBHMX IpaB 1 cB00OOJ, TrapaHTOBAaHHX
Koncturyniero B pamkax €Bporeiicbkoi KOHBEHHIi 3 TMIpaB JIIOIWHH,
JepkaBHOIO Bianoo. OJHUM 3 HAHMOIIMPEHINIMX — € TOpPYLICHHs IpaBa
0co0M Ha CHpaBeUIMBHHA CyJ,, OCOOJIMBO Y KPHMIiHAJIBHUX CIpaBax, KOJU
Jiep)kaBa HE BHKOHYE CBiif OOOB’S30K MO0 PO3MISAY HPOBAIKEHHS
MPOTSATOM PO3YMHOI'O CTPOKY, SIKUH B JIGSKUX BUIAJKaX TPUBAE MPOTATOM
niepioay o 10 pokis. Binmosinuo 1o yactunu 1 cratti 141 KIIK Typeuunnu
ITi/1 9ac JI0CyJOBOTO PO3CiIiyBaHHs a00 CyJOBOTO IPOBAKEHHS, 0c00a, sKa
Oyna 3aTpuMaHa BIAMOBIIHO 1O 3aKOHY 1 HE IOCTala IEpel CyAOM Yy
PO3YMHUI TEpMiH i BHPOK He OyB BHHECEHHWH y IIeH TEpMiH, Ma€ IMpaBo
BUMaraTd Bil JAep’KaBM BIIIIKOJYBaHHS MaTepiallbHUX Ta MOpPAIbHUX
30MTKIB, SIKIi MOXYTh BUHUKHYTH BHACITIJIOK TPHBAINX CYJOBUX MPOLEAYP.
Jdnst  oTpuMaHHA TpaBa Ha 1[I0 KOMIIGHCAIif0 HEOOXIAHO MOJATH
IHIUBINyanbHy 3asBy Oe3nocepenubo a0 KoncrturyuiitHoro cyay. Takum
YMHOM, Y TaKul CIOci0 3asBHUKY, SIKHH IIOCTpaJaB BII TpPUBAIUX
KpUMiHaJIbHUX NPOLECIB, HAJA€ThCsl ePEKTUBHUI 3aci0d MPaBOBOrO 3aXUCTY
Ta BiJIIOBIIHA KOMITEHCAILIS.

Binrak y mynkti 44 pimennst Big 1 Bepecus 2014 3a 3asBoro 2012/625
Koncrutyniftnmii Cyn Typerpkoi pecrmyOikd KOHCTaTyBaB HOPYIIEHHS
rapanToBaHoro crarreto 36 KoHcrutymii npaBa 3asiBHHKA LIOAO CYIOBOTO
po3MIIsiLy OOBHHYBAUEHHS BIJTHOCHO HBOTO y PO3YMHHH CTPOK, SIKHH TPHBaB
3arajioM 7 pokiB, 3 Micsmi Ta 27 AHIB. AHAJOTIYHE PilIEeHHS MO MICIe 3a
Bix 12 ciuns 2015 poky 3a 3asBoro baiipama Kenemra Ne 2013/6163, ne Cyn,
3BaKAIOYM Ha TaKi KPHUTepii, sIK CKJIaJHICTh BUPIIICHHS NPAaBOBOTO MTUTAHHS,
CKJIAJIHICTh CYTTEBUX MOJIH, MEpemKOAM, IO BHHHUKAIM IpH 30MpaHHI
JIOKa3iB, Ta KUTBKICTH CTOPiH, JIMIIOB JO BHCHOBKY HPO HEOOIPYHTOBAHY
3aTPUMKY CyIOBOTO IPOLIECY, IKUH TPUBAB OJIM3BKO 5 pokiB [6]. Bouesnns, 3
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ornmsagy Ha cratuctuyHi 3BiTH €CILJI Taka MOXIWBICTH 3BEPHEHHS [0
KonctuTyniitHOTO CyIy QUCHHILTIHY€E OPTaH! PO3CIiTyBaHHS, IIPOKYpopa Ta
Cyld IIOJO0 AOTPHMAHHS NPOLECYalbHO! IUCHUILIIHA y KPHUMIHAJIBHOMY
MIPOBAKCHHI.

VY 3a3HayeHHWX BUIIE pilIeHHSX 1 He TUTbkM KoHCTHTYHmiHHUHA Cynq
Typeuunan HeomHopasoBo murye pimexHs €CILUI mpo te, mo JlorosipHi
JiepkaBH 3000B’s13aHI OpraHi3yBaTH CBOi IPaBOBI CHCTEMH TaKUM YHHOM,
100 JJO3BOJIMTH CyZaM BUKOHYBaTH BUMOTH cTarTi 6 KoHBEHIIT po 3axuct
IpaB Ta OCHOBOIIOJOXXHUX CBOOOJ, BKIIOYAIOYM BHMOTY 3IIHCHEHHS
CYJIOBOT'O PO3IJISAY MPOTATOM «PO3YMHOTO CTPOKY» (T1. 29 pillleHHs y cripaBi
Himmepman Tta Ilraitne mporu IllBedinapii Bix 13 mumas 1983 poky).
3aTpUMKH, CHPUYMHEHI CTPYKTYPHHMH NpOoOJeMaMH Ta OpraHi3auiiHUMU
HEIOJIIKaMHU, SIKi CIIiT 0COOIMBO OILIHIOBATH 3 TOUKH 30py KOHKPETHOT 3asIBKH,
posrmsinamucss €CIIJI kimpka pasiB. Y IIbOMy KOHTEKCTi, SKIIO iCHY€
CTPYKTypHa TIpoOjeMa Ta TEpPEBUINEHO PO3YMHHH CTPOK BHACIIIOK
30UTBIICHHS Ta HAKOMMYEHHS CIOPIB, SIKi OWIKYIOTh BHPIIICHHS B CYHOBii
CHCTEMI POTATOM TPUBAJIOTO NEPiOLY Yacy, pOOUTHCS BUCHOBOK, III0 CTATTS
6 Komnsenuii nopymena (Byxromneiy npotn Himeuuunu, 3asBa Ne 7759/77,
I'sinyo npotu [Topryranii, Ne 8990/80; Union Alimentaria Sanders SA npotu
Icmanii, Ne 11681/85; Zimmermann-Steiner nporu IllBeiinapii, 3asBa
Ne 8737/79).

3 orysiy Ha BUKJIaICHE, MOXKHA 3pOOUTH BUCHOBOK, 1110 KoHCTHTYHIHHUIT
cyn Typeuuwmnu, Oyayunm comimapHuM 3 mnosuniero €CIIJI, He BuU3Hae
HaJIMipHE 3aBaHTa)XCHHS OpPTaHIB PO3CIiTyBaHHA Ta CYIIB TOBaXHOIO
MIPUYMHOIO /7SI HE3MIWCHEHHS KPUMIHAJIBHOTO NPOBA/DKEHHS B PO3YMHHUI
CTPOK. Y IIbOMY KOHTEKCTi JO 3aco0iB, HaIiJIeHUX Ha 3a0e3IeYcHHS
CBO€YACHOCTI 3[IMCHEHHS KPUMIHAIBHOTO NPOBAKEHHS BapTO BiJHECTH
3arBepkeHe MinicrepctBom foctumii Typewuman Ilomoxxenus «IIpo
BU3HAYCHHS Ta BIPOBA/DKCHHS MITHOBUX MEPIOMIB  PO3CIiTyBaHH,
KPUMIiHaJIbHOTO TepeciiyBaHHs a0do CyA0BOTO pO3MIIsiay» Bia 23 uepBHs
2017 poky Ne 30105, sikum OyJio 3alpOBAKEHO PETYJIIOBAHHS MPOLEAYP 1
NPUHLHUINB [IOJI0 BM3HAYEHHS Ta BIPOBAIDKEHHS IUJILOBUX MEPIONIB ISt
3aBepUICHHS PO3CIiJyBaHb, CYIOBOrO IIEPECIiJyBaHHS YU CYIOBHX
posrusiiB. Taki riaHoBi (LIBOBI) MEPiOM BU3HAYAIOTHCS B 3aJIEKHOCTI Bill
THUTIB PO3CIiTyBaHHSA a00 CYZAOBUX IIPOLIECIB 3 ypaxyBaHHSIM TaKUX KpUTEPiiB
SIK: KUIBKICTB CYAJIB 1 MPOKYPOPIB, AKi ()aKTUYHO MepedyBaroTh Ha CIryKO0i;
KiJIbKICTh HE3aBEPIICHNX CIIPaB JUIS KOXHOTO CyHay, CyIi YW IIPOKYpopa;
MpoLeCcyalIbHI paBUiIa PO3CIIiAyBaHHS ad0 CyI0BOrO PO3IIILY Ta iH.

Huni npiopureTHnM  HampsMoM  pedOpMyBaHHS — HalliOHAJIBHOTO
CYJOYMHCTBA 3aJMIIAETHCS 3a0e3MeueHHsl peamizalii KOHBEHIIHHOTO
CTaHApPTy MIOJ0 CBOEYACHOTO 3IIMCHEHHS KPHUMIHAJIBHOTO IPOBA/KCHHS.
ToMy akymymnsmist 3apyOiKHMX NPaKTHK y ILiH IapUHI TIJIBKU CIPHUATHME

139



MIOIIYKY 3aKOHOJABYMX Ta OPTaHI3AMiMHUX IIIAXIB HAJIEKHOTO 3aXHUCTY
npaBa 0coOH Ha CIPaBeUIMBUIl CYJOBHUIA PO3IIIS Y PO3YMHI CTPOKH.
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MPOBJIEMHU 3BMPAHHSA JOKA3IB Y KPUMIHAJIBHOMY
IMPOBA/IZKEHHI B YMOBAX BOEHHOT'O CTAHY

Cemenmok 1. 1O.
3000y8au cmyneHs suujoi oceimu mazicmpa
Gaxynomemy «lIpasooxoponna disanbHicmoy
Haguanvro-nayxosozo incmumymy 3a04H020 ma OUCMAaHYIIHO20 HABYAHHSL
Hayxkosuii kepisnux: Crenanosa I'. M.
KaHOuOam 10puOudHUX HAYK, NIONOJIKOGHUK NOLIYiT
Hayionanvhoi axkademii sHympiwinix cnpas
M. Kuis, YVkpaina

YMOBHU BOEHHOT'O CTaHy CYTTEBO BIUIMBAIOTH Ha Pi3HI ChepH JIOICHKOTO
KHUTTSA 1 Ha MPABOOXOPOHHY iSUTBHICTH AK BIIOMY, TaK 1 Ha OKpemi il
aciektu. [loBHOMacmTabHe BTOPTHEHHS p¢ IMO3HAYMWIOCh 1 Ha XOfi
KPUMIiHaJIBHOTO IPOBA/DKCHHS, YCKJIAJHIOIOUM Npolec 30MpaHHs IEeBHOI
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J0Ka30Boi 0a3u. Y IbOMY KOHTEKCTi TpeicCTaBlieHa HHU3Ka Mpoliem, sKi
BHMAararoTh OCOONNBOI yBaru Ta MiATPUMKH.

JlokasyBaHHS B KpUMiHAJIHHOMY MIPOBA/KCHHI, BiAMOBiAHO 110 4. 2 cT. 91
KIIK Vxpainu [4], momsrae y 30upaHHi, HalexHid Qikcamii, mepesipmi Ta
OILIHII OKa31B 13 METOI0 BCTAHOBJIECHHS 00CTAaBHUH, 1[0 MAIOTh 3HAYEHHS IS
KOHKPETHOTO KPUMIHAJIBHOTO NTPOBAHKEHHS.

Po3risiHeMo KITIOUOBI acreKTH 1i€i MpoOIeMaTHKH:

1) BigcyTHicTh cTabinbHOCTI Ta Oe3MeKy;

BilicbKOBUI CTaH CYIIPOBOMXKYETHCSI HECTaOLIBHICTIO Ta 3arpo30l0, L0
CTaBUTh MiJ MNUTaHHS MOXIIHMBOCTI HOPMAaJbHOrO (DYHKIIOHYBaHHS
NIPaBOOXOPOHHMX  opraHiB. ChemianizoBaHi CciykOW MOXyTb OyTH
NepeBaHTaXKeHI, a caMi I0OKa3H — MiJl 3arp03010 3HUIIEHHS YK BTPATH.

Uepes 3aMiHyBaHHS Ta Y9acTi OOCTPINM JACOKYIIOBAaHOI YaCTHHU YKpaiHU
IIPaBOOXOPOHIISIM BKpail BaXKKO (piKCyBaTH BOEHHI 3JI0YMHU Ta OE3MEYHO IS
cebe 1 0TOUYIOUNX BUKOHYBATH CBOI IIOCAIOBI 000B’SI3KH.

2) yckiaaHeHa poboTa MPaBOOXOPOHIIIB;

YMOBH BOEHHOTO CTaHy MOXYTb IIPU3BECTH 1O OOMEKEHHS MOXKIIMBOCTEH
MIPaBOOXOPOHHHUX OpraHiB y po0oti. OOMEKeHHS AOCTYImy IO MEBHHUX
TEPUTOPIH, HEPEIKOAN Y BUKOHAHHI CIIIYHX JiH — 116 YNHHUKH, STKUX BaXKKO
YHUKHYTH B YMOBaX KOHQUIIKTY.

BianosinHo no iHTepB’to Ilpem’ep-minictpa Ykpainu Jlenuca Ilmurans
Ha (opyMi, NpHUCBIYEHOMY pO3MiHyBaHHIO Tepuropii Ykpainu (Demine
Ukraine Forum): «IloTreHuiiiHo 3aMiHOBaHMMH BHACIIJOK POCIHCHKOTO
BTOPTHEHHsI B YKpaiHy CTAHOM Ha ChOTO/IHI 3aiuiianTbes 174 tuc. km2» [5].

3) mpobiiemMu 3 OTPUMAHHSM JIOCTOBIpHOT iHQOpMAIIiT;

B ymoBax BiliHHM 3pocTae pU3UK OTPUMaHHS HEIOCTOBIpHOI iH(opMaIrii.
[igpoOka, MaHimymsmii Ta ge3iHGOpMAaIiss MOXYTh CTaTH CEpHOSHHMHU
3aBIAHHSIMH JUIS ONIEPaTUBHUX MPAI[IBHUKIB Ta CIIITIHX.

CTBOpeHHS Ta MigpoOIeHHS JOKyMEHTIB, (oTo, Bimeo, (peiikoBUX momii
YH CTaTTe! arpecopoM, MOKe CIIy)KUTH HEraTUBHUM YMHHUKOM 1 HECTH BIUIUB
SIK 1 Ha pO3CJIilyBaHHS, TaK 1 Ha IPUHAHATTS 00’ €KTHBHOTO PillICHHS.

4) 3arposa s CBiJIKiB Ta €KCIIEPTIB;

YMOBHM BOEHHOTO CTaHy MOXYTb CTBOPUTH CEPHO3HI 3arpo3u JJIsl CBIAKIB
Ta exkcrepTiB. BoHn MOXyTh OosTHCS BUCTynaTu abo HaBiTh mepedyBatu B
30HI KOHQJIIKTY, 0 POOUTH CKIQTHHUM iX 3a]Ty4eHHsI 10 CYZ0BOTO MPOIIeCy.

BiamosinHo mo 1. 1 4. 1 cr. 615 KIIK Ykpainu, npu npoBeseHHi 00IIyKy
a0o orisaay JKUTIA YH IHIIOTO BOJIOAIHHS OCOOH, OOIIYKYy OCOOH, SIKIIO
3ay4eHHs TIOHATUX € OO0 €KTMBHO HEMOXJIMBUM abo TMOB’S3aHO 3
MOTCHIITHOI0 HEOE3MEKOI UL IXHBOTO JKUTTS YH 3J0POB’S, BiNMOBIiIHI
ciiyi (po31IyKoBi) Aii IpoBOAATECS 0€3 3aiIydeHHs MOHATHX. Y TakoMy pasi
Xim 1 pe3ynpTaTH TPOBEACHHA OOIIYyKy abo Orjsiay >XUTIa YH IHIIOTO
BOJIOZIHHS 0CO0M, OOImIyKy 0coOu B 0OOB’SI3KOBOMY MOPSIAKY (iKCYIOTHCS
JOCTYITHUMH TEXHIYHUMH 3ac00aMH IUIIXOM 3/iHCHEHHS Oe3lepepBHOTO
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Bimeozanucy [4]. Lle cTBoproe MoMaTKOBE HAaBaHTAKCHHS Ha IMPAIliBHUKIB
MIPaBOOXOPOHHMX OPTaHiB i JOCTOBIPHOCTI JOKa3iB.

VY minmsax 3a0e3medeHHs 3aXHUCTY 3aKOHHHX MpaB Ta IHTEPECiB CTOpIH y
KpUMiHaJBHOMY IPOBAKEHHI € BcTaHOBIEeH] ctaTTero 266 KIIK [4] Bumorn,
10 TeXHIYHI 3acO0M, 3aCTOCOBAHI ITiJ] 9ac MPOBEICHHS HETJIACHUX CIILTUMX
(po3mIykoBHX) [, a TAKOK MEPBUHHI HOCIT OTpUMaHOi iH(pOopMaIlii TOBHHHI
30epiraTucsi 1O HaOpaHHS 3aKOHHOI CHJIM BHpOKOM cyny. Binrak y pasi
BUHHMKHEHHST OOIDYHTOBaHMX CYMHIBIB 11010 3/IHCHEHHS TEXHIYHOTO
BTPy4YaHHS 1 peAaryBaHHs ayjio3amuciB, Hocii iHdopmauii Ta TexHiuHI
3aco0M, 3a JIONOMOrOI0 SKHMX OTpuUMaHo iHQopMalito, MOXyTb OyTH
NPEAMETOM JIOCHI/DKEHHSI BiJIOBIIHMX CIIELiallicTiB ab0 eKCHepTiB y
mopsAKy, nependoadeHomy Komexcom [7].

KIIK ©e mnepenbagae 00OB’S3KOBOTO YXBaJCHHS IOCTAaHOBH MO
3aydeHHS 1O y4acTi B OIJIANI CIemiaiicTa. 3allydeHHsS CITiBpOOITHHKIB
OTEePAaTUBHUX MIAPO3AUIIB A MPOBEICHHS MPOIECYATbHUX Miil € Gpopmoro
B3a€MOJIii CIITYMX OPraHiB Ta OpraHiB, MO 3MIHCHIOIOTH OIEPATUBHO-
PO3IIYKOBY [isUTBHICTh, Ma€ OpraHi3amiiHUN XapakTep 1 He moTpedye
NPUAHSTTS IPOLECYaTIbHOTO JOKYMEHTA Y BHAI IIMCBMOBOTO TOpYyYeHHS [6].

5) mpobGemu 3 KoHbIneHIIHHICTIO HKepena Ta iHpopMarlii.

VY BoeHHHMH wac jkepena iHpopmalii MOXYTh BHMaraTH OCOOJIHBOTO
3aXHCTY Ta KOH(1IeHIIHHOCTI.

MOoXXyTh BUHUKHYTH CEPHO3HI 3arpo3u AJisl OCi0, sIKi HANAIOTh BaXKIHBY
iHpopMmariro. OnepaTuBHI Ta CIiA4Yl MOBHHHI 3aCTOCYBAaTH BCI CHIIM ISt
Oe3rmeku oci0d, sKi HamalTh iHpopMarito. Lle Moxke BKIIFOYaTH BUKOPUCTAHHS
mmdpyBaHHs, aHOHIMI3AIil0 JDKEpeN, a TaKoxk 3abe3rmedeHHs (i3HIHOTO
3aXHCTY.

OT03, YMOBH BOEHHOTO CTaHy BIIMBAIOTH HA BC1 ACTIEKTH KPUMiHAJIBHOTO
MIPOBAKEHHS, BiJ 300py J0Ka3iB 10 MOJAaHHs CIPaBH JI0 cyay. Bupimenns
UX MPOoOJIeM BUMAarae KOMIUIEKCHOTO IMiAXO0My Ta CIeIiali30BaHUX 3aXO/IiB,
CHpsIMOBaHUX Ha 3a0e3rneueHHs eheKTHBHOCTI IIPaBOCY /Il B yMOBax BiiHH.
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KOHBEHIIAJIBHA ®OPMA KPUMIHAJIBHOI'O
IMPOBAJIZKEHHA KPUMIHAJIBHUX ITPABOIIOPYIIEHD

Cainbko C. B.

OOKMOp OPUOUYHUX HAYK,
npogecop kagheopu KpumiHaILHO20 npoyecy,
KPpUMIHAICMUKY Ma eKCnepmonozii
Xapkiecbk020 HAYIOHAILHO20 YHIGEpCUMEMY 6HYMPIWHIX CNPAs
M. Xapxis, Ykpaina

Maxkcumosa JI. O.

KaHouoam 10puouyHUXx Hayk, 0oyenm, cneyianicm euwoi xameeopii
Kuiscokoeo ¢paxoeozo konedacy mypusmy ma 20menpbHo20 20CR00Apcmed
M. Kuis, Yxpaina

Po3rnsamatoTecsi €eMEHTH Ta MpoIlecyalbHI NPOLEAYpHU MPOBEICHHS
3aCTOCYBaHHS y KpUMiHAJILHOMY IPOLIECi KOHBEHIIMAIBHOI POPMH, 30KpeMa
BU3HAYECHHS 3araJIbHAX TOJIOKEHb KPUMiHAIBHOTO MO30BY, CYJOBUH PO3TIIS
KPUMiHaJILHOTO TIPOBA/KEHHSI Ha TiICTaB] IOTOBOPY, YIOAN M)XK CTOPOHAMH,
yuacHUKaMu mpouecy. Cyanas mig 4ac cyIOBOTO pO3MIISAY, BHKOHYIOUH
3aBJIaHHs KPHUMIHAJIBHOTO MPOLECY IPOTOJIONIY€E CHpaBeUIMBUH, HEYIIEpe -
KEHUH BUPOK, IKMI IOHOBJIIOE TIOPYIIEH] paBa MOTEPIILIOro Ta CyCIiIbCTBA.

Ha ocHoBi 06’ ekTHBHHX (haKTOPIB, AKi BU3HAUEHI 3pOCTaHHSM, 32 OCTAaHHI
POKH, KpUMiHAIBHUX MPABOMOPYIICHD Ta PI3KUM 3HIKEHHSIM X PO3KPUTTS.
JlepkaBa, opranu KpUMiHAIBHOI IOCTHUIIIT MOTPEOYIOTh 3MiHM BCTAHOBIEHOL
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napagurMu KpUMiHATBHOTO MPOIIECY Ta BBEACHHS HOBOTO, SIKICHOTO T AXO0Y,
SKAA HalaB MOXJIUBICTh 3HIDKCHHS KOH(DIIKTYy MDK JepXKaBolO Ta
CyCIIIBCTBOM, OKpeMHMH TpoMansHamu. Ha 3MiHy KapaipHOi imeororii
KPUMIHAJBHOTO CYAOYMHCTBA 3aiilula ifes pO3BHTKY BCTAHOBJIEHOTO
MPaBOCYIIs Ta METOMIB peaiizamii IMOKapaHHS 32 BYMHEHE KpHUMiHAIbHE
MPaBONOPYIICHHS H7a TMJICTaBi TNPUMHPEHHSA CTOPiH, 3aCTOCYBaHHS
KoHCeHcycy. Oco0OBHH TIOPSAOK CyHOBOTO IIPOBAPKEHHS € HOBHUM
MPOLIECYJIbHUM IHCTHTYTOM. 3a BCTaHOBJICHMH JECATHPIYHMHA TEpMiH
NpaKkTHKa HOTro MpaBOBOi, MPOIEAYPHOi, MPOLECyaTbHOI AISIBHOCTI OO0
3a0e3neueHHs 3aXUCTy MpaB, CBOOOJ Ta IHTEPECiB YYaCHHUKIB KPUMIHAIBHOTO
MIPOBA/KCHHS BiTOOPA3MIIO HOBY 1ICOJIOTII0 M)XK CTOPOHOIO OOBUHYBAYCHHS
Ta 3axucty. OnHaK, OKpeMi MMOJIOKCHHS MEXaHi3My peatizalii mpas, cBo00
Ta iHTEpeCiB yYaCHHKIB MPOIECY 3aJHINAIOTH IO KIHIM HE 3pPO3YMLINMH,
BHKITUKAIOTh TCOPETHUYHI Ta MPAKTHYHI PO301’KHOCTI TOMY 3aJHINAIOTHCA Y
TI0JTi HAYKOBHX TIOTJISIIB.

HayxoBi po3poOku B ramy3i Teopii Ta NMPakTHKH OCOOOBOTO IOPSIKY
CYyIOBOTO  DO3IJIILYy KPHMIHAJbHOTO  TPOBADKEHHA MAlOTh  IEBHY
CHPSIMOBAHICTH Yy  YMHHOMY  KPHMIHAQJIbHOMY  IpOLECyaJbHOMY
3aKOHOJIABCTBI, SIKi TIOB’SI3YETHCS 3 [IMBUILHUM MIPABOM Ta MPOLIECOM.

Oxpemi nHTaHHS OCOOOBOTO MOPSAKY OyJiM BHCBITICHI B HayKOBHX
mpaussx J[. C. Cnminbko, JI. Yaitupe6, B. I[Humkin, Tulkens F.,
Van de Kerchove M. tomo [1, ¢. 379; 2; 3, c. 21; 4, c. 447].

JlocmipkeHHsT CYCHUIBHUX BiHOCHH, IO BHHHUKAIOTH MIX CTOPOHAMH,
YYacHHKaMHM MpOLECY Ha MiACTaBl aHaJi3y MPAKTHKH Ta INPOIECYaTbHOTO
IIPAaBOBOTO  PETYJIIOBAaHHA MOXKHa 3acCTOCyBaTH Ha IJCTaBi HOPM
MDKHApOJHOTO TpaBa Ta BCTAHOBUTH IOHATTSI KPUMIHAJBHOTO IO30BY Yy
KpUMiHaJbHOMY Tpoleci. Bu3HaueHHS KOHCEHCYCYy Yy KpHUMiHAJIBHOMY
IIPOLIECi, 3aCTOCYBAaHHSA KOHBEHIMAIHbHOI (JOPMHU MOBHHHO BH3HAYaTHCS Ha
MiCTaBl O3HAaK IUCIO3UINI HOPM KPHUMIHAIBPHOTO TIPOIECY Ta HOPM
MIXKHApPOJHOTO mpaBa. J[aHi HOPMH OCOOOBOTrO MOPSAKY KPHUMIHAIHHOTO
npoliecy NoTpedyrTh HOBOI MPOLEAYPH CYJOBOrO po3risiay. s toro mob
0cOo0OBHI TIOpsZOK OyB OUIbIl e(pEKTUBHUM IIPAaBOBHM MEXaHI3MOM 3
TEOPETHYHOT Ta MPaKTHYHOI TOYKH 30py HEOOXiJHO PO3MIMPUTH abo
BCTAaHOBUTH HOB1 (DOPMHU CYZOBOTO PO3MIISAAY Ta iX MPOICIYPH.

[IpomecyanpHa (opMa KpUMIiHAIBHOTO MPOBAKCHHA OYAyeETbCS Ha
Ii/ICTaBl AHIJIOCAKCOHCHKOTO a00 KIACHYHOTO POMAaHO-HIMEIBKOTo BHIY,
cim’i. Kpuminanenuii nporiec Ykpainu, 3a pe3ysbTataMu Horo (opMyBaHHS
NIPUHIIOB 710 HOBOTO BUIY, ()OpPMH, sIka BKIIOYae y cebe KiacuuHy (opmy
IIpoLIeCcy Ha CTajii JOCYZ0BOTO PO3CIIiyBaHHs Ta aHTIIOCAKCOHCHKY (GopMmy,
sKa Jiie Ha crafii cygoBoro posrisiny. Ilpu mpomy 3acamy KpUMiHaIBHOTO
nporiecy, GpyHKIIi CTOpiH, YYaCHHKIB OJIHAKOBI I JaHOi MPaBOBOi CiM’i,
Buay, Qopmu. TeopeTHdyHi MOJNIOKEHHS IOCYIOBOTO PO3CIiAyBaHHS Ta
CYy/IOBOTO pO3risiAy Oyiu moOyaoBaHi TakAM YWHOM, 00 3a0e3meduTH

144



MIOBHE, IIBUKE, HEYNEPEIKCHE BCTAHOBJICHHS iCTUHM. J{aHWil MUIIX HaxaB
TIOJIOKEHHS IS PO3BUTKY KOHBEHIMANBHOI (opmu. CyTHICTH ToJsiTaia y
3a0e3nedeHi rapaHTiid mpas, CBOOOJ Ta iHTEpECiB JIOAWHHU, EKOHOMIUYHOCTI
mporecy, HaOMIKEHHA TEPMIHYy  Bifl  BYMHEHHS  KPHUMIHAJIBHOTO
MIPaBOIIOPYIIEHHS 10 MPOTOJIOIICHHS BUPOKY.

HeoOxigHO 3a3HaYUTH, IO BCTAHOBIICHHS KOHCEHCYCY B IIPOIECi Mo
0araTto TUCKYCIHHUX aCIEKTiB.

OpnHi BYeHI BKa3yBaJH, 110 3MiHa (OPMH, IPOLEIYPH TPOLECy PHUBEIC
JI0 HETPaBOCYAHUX BUPOKIB. ApryMeHTH OyJM BH3HA4€HI Ha MiJCTaBi TOTO,
110 CyJIOBUI1 PO3IJIsi HE MOXKe OYTH CIPOIIEHUM, OCKUIBKH 33 pe3yJibTaTaMu
€KOHOMIT KOJeTianbHUH Cy,, Cy1/1s He 3MO)KE BCTAHOBUTH 1CTHHY.

[MpuxuipHUKE HOBOI ()OPMHM Ta CHPOIIEHOT MPOLEAYpPH BKa3yBaiH, IO
BOHA [TOBMHHA MaTH HACTYIHI €JIEMEHTH, a CaMe CTUCIHH TEPMIiH CyIOBOTO
pO3MIIsy KPUMIHANBHOTO MPOBAIPKEHHS; BIACYTHICTH OKPEMHX CTaii
CYIOBOTO PO3IIIAAY; CHpOIIECHA IMpoIecyanbHa mNpouexypa. TiTbKH Micis
NPUMHATTS  YUHHOTO  KPUMIHAJBHOTO  IIPOIECYAIBHOTO  KOJEKCY
KpUMiHaJbHUN Tpouec YKpaiHW BH3HauMB (OpPMYy YTOOH, ii CTOPOHH,
y4acHUKiB. Bylio 3anporioHOBaHO BCTAaHOBHTH IPOLECYAIbHUN 1T030B, KU
pO3TIIIAE CYIAs Y CKIaai MyOJIiYHOTO OOBHMHYBadya, OOBHHYBAuCHOI'O Ta
MOTEPILJIOrO.

BueHi BH3HAYMIN MUCIO3UTHBHICTH KOHBEHINAILHOIO KPHUMIiHAIBHOTO
polLieCy, SKe BKIIIOYAE 0 cebe CBOOO/1y MPOoLeCyalbHOTO CTaTyCy CTOpIH, 1X
NpoLecyalibHe IIOJIOKEHHS MiJ Yac CyJOBOTO PO3INISAY; 3aCTOCYBaHHS
a/IBOKaTa, TMPEICTABHUKIB, SKi MAalOTh MOXKIUBICTH 3a0€3IICUCHHS TapaHTIi
NIpOLeCy; BIAKPHUTICTb, TJIACHICTH TPOBEACHHS CYIOBOTO PO3IIIAAY;
JOCTYTHICTB JI0 NPaBOCYIAS; NMPUHHATTS CyIOBOTO DILIEHHS Ha MiJcTaBi
JIOKa3iB, sIKi HaJIaHI CTOPOHAMH TIPOIIECY.

Ha migcraBi cr. 468 VIIK Vkpainm Oyna BU3HaueHa IOpHINYHA
KOHCTPYKIiI YrOOH, fKa Hamala MOXIHUBICTh MPHCKOPEHHS peai3aril
KPUMIHAJBHOT BiAMOBIMAILHOCTI, 3HU3UTH HABAHTAXKCHHS HA CyI10. Byio
BCTAaHOBJICHO, 1[0 MiJ Yac JAOCYA0BOI0 Ta CyJOBOTO MPOBA/KEHHS CTOPOHU
MaloTh MPaBO YKJIACTH YTrOoAy MIiX MOTEPHUIMM Ta OOBHHYBAUE€HHUM; MiX
yOJIiuHUM OOBUHYBa4YeM, IIPOKYPOPOM Ta OOBHHYBAauEHHUM Y Pa3i BU3HAHHS
BUHH. Ha mijgcraBi HOpM MaTepiajbHOIO IpaBa MOHSTTS BHHU BUXOIUTH 32
MeXi HOpPM KPHMIHAJIBHOTO TIpaBa, OCKUIBKM Ma€ €JIeMEHTH MOopalli,
MIOKasiHHSA, 3aBJAaHHS IPUMHPEHHS 3 TOTEPIJINM, CYCHUJIBCTBOM, MOTHB
NIepEeBUXOBaHHS TOLIO. BU3HAHHS BUHM ITiJ] 9ac JOCYZOBOTO PO3CIHiTyBaHHS
Ta CyJOBOTO pO3MIsiAy OOBHHYBAYEHHUM BCTAHOBIIOE (AKT BUMHEHHS
KPUMIiHaJIBHOTO TPAaBOIOPYIIEHHS Ma€ HE TUIBKM MaTepiaibHO MNpaBOBE
3HAYEHHS, a TAKOXK IPOLIECyaIbHE MTOJI0KESHHS.

KonBeHmianpHa (hopMa Cya0BOTO PO3MIISIY OCOOOBOTO TMOPSAKY Mae
OCHOBY BCTaHOBJICHHSI HE BCiX TpaB CTOPiH, YIACHUKIB MPOIIECY, alie BKa3ye
Ha HEOOXigHICTh BHKOHAHHS OOOB’S3KiB. 3 APYroi CTOPOHH PO3IMHUPEHHS
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JTUCTIO3UTHBHHX TIPaB BCTAHOBIEHO TUTLKH IS JAHOT KaTeropii y4acHHUKIB.
MoskHa BU3HAYHUTH IPYITy TEOPETHYHUX Ta MPAKTHYHUX MPOOIeM MeXaHi3My
pearizarii NporecyabHUX TIpaB IIiff 9ac OCOONHMBOTO MOPSAKY CYIOBOTO
posrsiny. Ilepma rpyma mependadae ydacTe IyOJidHOTO OOBMHYBada. 3
OJIHOi TOUYKY 30py BiH HE HIATPUMY€ KPUMIHAIBHHUHA ITO30B IOTEPILIOTO, 3
iHImoi BiH MPHCYTHIN U1 3a0e3rmedeHHs 3aKOHHOCTI CYJOBOTO PO3TILIIY.
Jlpyra rpyna BCTaHOBJIEHA Ha MijcTaBi Teopii goka3iB. OfHa CTOPOHA BKa3ye
Ha JIOCTaTHICTh JIOKa3iB, SKi MiATBEPIKYIOThCS BH3HAHHSAM BHHU
I11/103pI0BaHOT0, 0OBHHYBAUEHOTO. |HIIIa MOJIETIb BCTAHOBJIEHA TAKUM YHHOM,
o nyOiuyHuK OOBMHYBa4Y HE Mae MpaBoO 3MiHM 0OBHMHyBaueHHs. OcTaHHS
rpylia Ma€ 03HaKW OOMEXEHHS CYIOBOTO PO3IIAIY ITOJIOKECHHSIM BU3HAHHS
BUHHM Ta 3asABH IOTEPIIJIOrO PO NMPUMHPEHHS 1 BHUPIIICHHS LMBLIEHOTO
TI030BY.

BucnoBok. KonBeHnianpHa (opmMa KpPHUMIHaJBHOTO —IPOBAKCHHS
mo0yoBaHa Ha MiACTaBi 0COOIMBOTO MOPSIKY KPUMIHAIBHOTO CYTOUYMHCTBA
Ta Ma€ 3a OCHOBY JOrOBIpHI MOJIOXKEHHS, YroAy Ha CTaiisx mpouecy, sKi
NPENCTaBISIFOTh COOO BUPIIICHHS KPUMIHAIBHOTO ITO30BY Ta IMOHOBJICHHS
TpaBoOCY ISl
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AKTYAJIbHI TPOBJIEMH BU3HAHHS TOKA3IB
HEJOIITYCTUMHMMU YEPE3 ITIOPYIIEHHA
IMPABWJI IIACIIAHOCTI

Cmoask 1. A.

acnipanm
Hasuanvno-nayxoeozo incmumymy npasa
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca Lllesuenxa
M. Kuis, Yxpaina

AKXTyalbHICTh HAyKOBOTO JIOCITI[DKEHHS 3yMOBIIOETHCS HASBHICTIO
NIPAaBOBUX CHUTYyaliH, SKI BHHHWKAIOTh B IIPOLECI 3aCTOCYBaHHS IPaBHI
IICITITHOCT]I OpraHaMy JOCYZOBOTO PO3CIiyBaHHs, 30KpeMa BU3HAUCHHS Ta
3MIHM MiACTIJHOCTI, a TaKoX MNpPaBOBOTO HACHIKy y (opMmi BH3HAHHAM
JIOKa3iB HEIOMYCTHMHUMH, IO OyJIM OTpUMaHI IUISIXOM peaji3alii opraHamMu
JOCYZIOBOTO PO3CIIJyBaHHS YU IPOKYPaTypoOI CBOIX IOBHOB&KECHb, HE
nependayeHnx KpumiHaibsHOTO MpoliecyansHOro Kojiekcy Y KpaiHu.

PerynsaTuBHI HOPMH IHCTHTYTYy MiJCHIZHOCTI, SIKi BU3Ha4yeHi y cT. 216
KIIK Vkpainu [1] micns mogaTKy IOCYZOBOTO PO3CIiAyBaHHS 3aIyCKaIOTh
MEXaHI3M, SIKHI BCTaHOBJIIOE MpaBWIa MOBEOIHKH CyO0’€KTiB, Ha SKHX
MIOKJIaa€Thcsl 000B’A30K 3MIHCHUTH JOCYZOBE PO3CIiIyBaHHS HAJEKHUM
YHHOM, BiJIITOBITHO 10 BUMOT YHHHOTO 3aKOHOJABCTBA, 30KpemMa cT. 214 KIIK
Vkpainu. BkazaHe mpsMO KOpETIOe€TbCs 13 3aralibHUMHU  3acaJaMu
KPUMIHAJIBHOTO TPOBADKCHHS, BimoOpaxkeHHMXx y crarrax 7 ta 9 KIIK
Vkpainu, a Takox crarti 19 Koncruryii Ykpainu [2]. Busnauenust oprany,
SIKUH Oyze 3IiHCHIOBaTH JJOCYZOBE PO3CIiIyBaHHs (AKTUUHO 3/1IHCHIOETHCS
michsl NPUAHATTS NpUAHATTS/peecTpauii  3asBM  (HMOBIZOMIICHHS) IIPO
BYMHEHHS KPUMIHAJIBHOTO [IPABONIOPYIIEHHS CAMUM OPTaHOM, SIKUI NPUIHIB
3aaBy, amke unHHEM KIIK VYkpaiHm He MICTUTh NOPSAKY BHM3HAUCHHS
MIiZCITIAHOCTI Ha MMOYATKY JAOCY0BOTO PO3CIIiTyBaHHS.

[Tounnaroun 3 MOMEHTY peecTpallii 3asBH/TIOBIIOMIICHHS PO BYMHEHHS
KpPUMiHaJILHOTO IpaBonopyuieHHs g0 €PJIP, B ciiuoro 3’ siBsieThesl IOBHUH
o0cCsr TOBHOBa)XKEHb Ha 3JIHCHEHHS JOCYIOBOTO pO3CIiJyBaHHS, L€
miATBepKY€EThCS Takox y 4. 2 c1. 218 KIIK Ykpainu.

BignosigHo mo Bumor KITK Ykpainu, 3 MOMEHTY BHECCHHS BiIOMOCTEH
PO BYMHEHHS KPHUMiHAJIbHOTO NpaBonopymenHs 1o €PJIP nepen ciimgunm
BHHHKAE HEOOX1THICTh MPOBEACHHS IIBUIKOTO, TIOBHOTO Ta HEYNEPEIIKEHOTO
po3cimigyBaHHA,  30KpeMa  TPOBEACHHA  IEPIIOYEPrOBHX  CIIAYUX
(po3UIyKOBUX) Aill y TOMY YHCII HETJIACHUX CIIT4uX (PO3IIYKOBUX) IiH,
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30KpeMa: OmIA Micls TMOJil, OCBiAyBaHHS, IONMHT CBiJKiB, OIHT
MiZ03PIOBAaHOTO, OONIYK, a TaKOX HETJacHi Ciigdi Aii Taki gK: aynio-,
BiICOKOHTPOIH 0COOH; ayIio-, BiICOKOHTPOIb MICIs; 3HATTSA iH(opMaIii 3
TPAHCIIOPTHHX TEIEKOMYHIKAIIHHAX Mepex. [Ipu oMy, BKa3aHi cmigdi aii
MMOBHHHI OyTH TPOBEICHI HEBiAKIAAHO, a00 BHXOISMYH i3 aKTyaJbHOCTI Ta
HEOOXiJHOCTI, BPaxOBYIOUM PH3MK HEMOMIIMBOCTI iX MpPOBEIEHHS dYepe3
MIEBHUH NMPOMDKOK Yacy, a TeBHI gl [ii, y TOMY YHCIi HeTJIaCHI CIiayi
(po31IyKkoBi), sKi MOTPEOYIOTh HaJaHHS JO3BOJY CIIIYOrO CYAJI, B3araii
MOXYTb OyTH IIPOBE/ICHHI JIUILIE OJINH Pa3.

Bapro Bka3aru, 1110 0Ka3y, siKi OyJIM OTpUMaHi B pe3yJIbTaTi MPOBEICHHS
MEpPIIOYEPTOBHUX CIIAYMX JAiH JOCHTh YacTO € BU3HAYAJIBHUMH ISl BCHOTO
KPUMiHaJIbHOTO MPOBAPKEHHS, TOMY IOTPHUMAaHHS OpPraHaMHu JOCYIOBOTO
poO3cIiayBaHHS BIMOT YHHHOTO 3aKOHOJABCTBA Yy IPOIIECi peamizamii cBOiX
MTOBHOBa)XCHBb TPSMO BIUIMBAE HA JOIYCTUMICTh JOKa3iB OTPUMAaHHX BiJ
3MIACHEHHS BiATIOBITHMX NEPIIOYEPTOBUX CIITUMX il

[MuTanHs BU3HAUEHHS MiACTITHOCTI PerymoroTh cT. cT. 216, 218 KIIK
VYxpaiHu, npu 0bOMY TOpsA 13 BUOAMH IiICTITHOCTI ICHY€ 3arajibHa HOpMa,
sIKa PETyNIoE IMOYaTOK OCYAOBOTO po3ciimyBanHA ToOTO cr. 214 KIIK
VYkpainu. Buxonasum i3 11i€i HOpMH, Ha eTami BHECEHHs BIIOMOCTEH Ipo
BYMHEHE KpUMiHaJIbHE MpaBonopymenHs g0 €PJIP, HopMu, siki perysromTh
BUIM IIJICITITHOCTI HE JIFOTh, TOMY IO € MPsIMUi 000B’ 130K peecTparrii Oyab-
SIKOT 3aBM NPO BYMHEHHS KPUMIHAJIBHOTO MpaBonopyiueHHs. [Ipu npomy,
BU3HAYCHHS MiJCJITHOCTI HAJCKHUTh 0 MOBHOBAXKCHb IMPOKypopa, 4. 2
ct. 218 KIIK VYkpaianm. Taki mMOBHOBak€HHS TMPOKypopa MOTPiOHO
3aCTOCOBYBATH JIMIIC O BU3HAYCHHS TEPUTOPIANBHOI IMiJCIITHOCTI, aipKe
crarts 218 KIIK VYkpaiHu Mae BigNOBiTHY Ha3By — «MicIle IPOBEICHHS
JOCYIIOBOTO ~ PO3CHiAYBaHHS» Ta peErjaMeHTye caMe TepUTOpialbHY
MiACTITHICTh OpTaHy, MO0 3IIHCHIOE TOCYIOBE PO3CIIAYBAHHS 3AJICKHO Bil
MICII BAMHEHHS KPUMiHAIEHOTO TIpaBoropymeHHs. Takox, 4. 2 ct. 218 KIIK
VYkpaiHu MICTUTB TOJIOKEHHS [TPO BU3HAYEHHS TPOKYPOPOM MiJICIIHOCTI Ha
MiZICTaBl MUCHMOBOTO MOBIJOMJICHHS CJIIY0OT0, IPOTE B Hill HAETHCS K MPO
BU3HAYCHHS MiJCJIIHOCTI TaK i mpo ii 3MiHy, TOXI, KOJIH HPOKYpOp Iiiae
BHUCHOBKY IPO HOpYIIEHHS mpaBuia miacuigHocti. OgHak BHXOASYH 13
3a3HAYCHOTO MOJXKE BHHUKHYTH CHUTYyaIlis, IO CTig4uM abo He Oy/e HagaHo
MOBIIOMJICHHA TPOKYypOpy TIpO BHU3HAYCHHS MiJCHITHOCTI, abo 1e
NOBiZIOMJIEHHS OyJle Ha/laHO ITICJIs POBEAEHHS BCHOTO 00CATY JOCYIOBOTO
po3ciigyBaHHs. 3 iHIIOI CTOPOHH, ITOBHOBaXXEHHS IPOKYypOpa Ha 3MiHY
migciiHOCTI onrcaHo e B 4. 5 c1. 36 KIIK Vkpainu, i 1aHa cTaTTs BKa3ye
Ha MPOKypopa HE K NPOLECYaJbHOTO KEpiBHUKA, B aJMiHICTPaTUBHOMY
NopsIAKy, ToOTO mocanu ['eHepanbHOro NpOKypopa, KepiBHHKA 0O0JACHOI
NPOKYypaTypu, iX TMepHiMX 3acTyNHHUKIB Ta 3acTyIHHKIB, L€ TaKOXK
miaTBepKyEThes B 3akoHi Ykpainu «IIpo mpokyparypy» [3]. KpiM mporo,
€MHOI0 TIACTaBOIO JJII 3MiHM OpraHy, IO 3iHCHIOE JIOCYIOBE
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PO3CIiIyBaHHs € BU3HAHA MMPOKYPOPOM Y CBOIH IMOCTaHOBI Hee(hEKTHBHICTD
MIPOBEACHHS JOCYIOBOTO pO3CIiAyBaHHI. Y cBOIO uepry, y unHHoMy KIIK
VYxpaiHu BiICyTHE BU3HAUCHHS Ta YiTKi KpUTepii e()eKTUBHOCTI JOCYIOBOTO
po3ciigyBaHHA. Buxonsun i3 3a3HAYCHOTO, €IUHOIO IMEPEIYMOBOIO 3MiHH
MACTIAHOCTI € BH3HAHA IIOCTAHOBOIO MPOKypopa HEePEeKTHBHICTh
JOCYIIOBOTO PO3CIIiTyBaHHS.

Kpurepii edekTHBHOCTI JOCYZOBOTO pO3CIiJyBaHHS, Ta HAaJEXKHOI
MIPaBOBOI NPOLIEAYPH, SIK IIEPEyMOBH BU3HAHHS YW HE BU3HAHHS OTPUMaHHUX
JI0Ka3iB HejomycTUMUME Oyiio 3a3HadeHo y [locranosi Bix 24 tpasus 2021
poky (cmpaBa Ne 640/5023/19) OO0'ennanoi mnanmarn KacamiiiHoro
KpuMiHanmbHOTO cyny Bepxosnoro Cymy [4]. «Hacminkom HemoTpumaHHS
HaJIe)KHOT TPaBOBOI MPOLEAYPU SIK CKI3J0BOTO E€IEMEHTY HPHHIUITY
BEPXOBCHCTBA IIpaBa € BHU3HAHHS IOKa3iB, OJEP)KaHHX B XOJl JOCYZOBOTO
po3cIiayBaHHA HEIOMYCTUMHUMH Ha TiacTasi ct. 86, m. 2 4. 3 ct. 87 KIIK sk
TakWX, Mo 310paHi (OTpHUMaHi) HEYIIOBHOBAXCHUMH 0CO0aMH (OpraHoM) y
KOHKPETHOMY KpUMiHAJIbHOMY IIPOBAPKCHHI, 3 HOPYIIEHHIM YCTaHOBIEHOTO
3aKOHOM THOPAIKY». 3a3HaueHe TMOJIOKEHHS TaKOoX IMiATBEPIKYETHCS
HaykoBIsIMU, Tak bacait H. M., BH3Hauae, W0 MNOPYIIEHHS MpaBUII
MIiZCIITHOCTI 3HAYHOIO MipOO CTABHUT il CYMHIB JIOITyCTUMICTh OJICPIKaHOT
noka3oBoi iHpopmamii [5, c¢. 500]. Omapo A. A. BKkasye, 10 came
HEJIOMYIICHHS MOMHJIOK MpPU BU3HAYCHHI MiACTIAHOCTI 3HAYHOIO MIpOIO
rapaHTy€ BU3HAHHS [OKa3iB JIOMyCTUMHUMH, IIEPCIEKTHBY CYIOBOTO
PO3TIIsiLy, a BiATaK, BAKOHAHHS 3aBAaHb KPUMIHAJIBHOTO MPOBADKEHHS 100
MIPUTSITHEHHSI 10 BiJMOBIAAIBHOCTI KOXKHOTO, XTO BUMHUB IIPaBOIOPYIICHHS
(ct. 2 KIIK) [6, c. 132].

Buxopnsun i3 mo3urii O6’eqHano1 nanata BepxoBHOTO Cy Ty, MOKHA TIHTH
BHUCHOBKY, IIO NPOKYypOpY A BH3HAHHS HEC(PEKTUBHOCTI OCYIOBOTO
po3ciigyBaHHA TOTpPiOHA HOTO OIliHKA, TOOTO BUSBJICHHS BUMHCHHS YU HE
BUYMHEHHS NIEBHUX MPOLECYAIbHUX Jii, OTPMMAaHHS UM HE OTPUMAaHHS ITEBHOI
KUIBKOCTI  JioKa3iB. [Ipy 1bOMY, SIKIIO pO3MJISAATH YAacOBHH AacleKkT
JIOCYZIOBOTO PpO3CIiJyBaHHs, TO y ciimdoro (Ai3HaBa4ya) € Oe3yMOBHHI
000B’5130Kk  3a0e3MeYeHHs] UIBHAKOIO, IIOBHOTO Ta HEYIEepPEeKEHOro
pO3CIliyBaHHs, L0 BIANOBIZA€ 3aBIAaHHSIM KPUMIHAIBHOTO IPOBA/IKEHHS,
3a3HaueHux y cr. 2 KIIK VYkpainu. Tomy B curTyamii KoM HpPOKYypop
po3TIsiIaE MUTaHHA €(EeKTUBHOCTI 3IHCHEHHS HOCYIOBOTO PO3CIiTyBaHHS,
BiH PO3IJIS/IAE TaKOXXK KOMIETEHTHICTh OpraHy SIKUH 31HCHIOE J1OCYJI0BE
posciigyBanHs. OTxKe B pe3ysbTaTi BUSHAHHS IPOKYpOPOM Hee(heKTHBHOTO
MPOBEACHHS JOCYIOBOTO  PO3CIiMyBaHHS, BiJIOBITHO, BigOyBaeThCS
BU3HAHHS OpraHy, SIKUM MPOBOAMB PO3CIiTyBaHHS — HEKOMIIETEHTHUM, II0
BimnoBigHO 70 1. 2 4. 3 cT. 87 KIIK VkpaiHu € r:opuaindHO0 MiICTaBO IS
BH3HAHHS YCIX OTPUMAaHMX J0Ka3iB HEAOMYCTHMHMHU B MPOIECI CyIOBOTO
po3risiy.
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[TimcymMoBYIOYM BUINE BWKIAJIEHI TMO3UIII CTOCOBHO BH3HAYCHHS
KOMIICTEHIIiI OpraHiB IO 3IiMCHIOIOTH OCYJOBE PO3CIITyBaHHS MOXKHA
3poOUTH BIUCHOBKH, 10 TojoxeHHs 1. 2 4. 3 cr. 87 KIIK Ykpainu pazom i3
He permamenTtoBadicTio mixcmimHocTi B KIIK Vkpainm B cykymHOCTI Ha
NPaKTHULI CTAIOTh NPHYMHOIO BU3HAHHS OTPUMAHHX JJOKa31iB HEAOILYy CTUMHMH,
TIPH TOMY, 110 AaHi JOKa3H MOKYTh BiATIOBiAaTH BeiM iHINM Kputepism KITK
VYxpainu. [Ipu npoMy, nmopymieHHs, sKi cTaay IPUYUHOI0 BU3HAHHS J0Ka3iB
HEJIONMYCTUMUMH MOXYTh OyTH 3aKOHHMMH Ta BIJIIOBIAAaTH 3aBJIaHHIM
KpPUMiHaJIBHOTO NMPOBa/UKEHHs. Ha mpoTuBary mopyIieHb 3aKOHOJAaBCTBa B
YaCTHHI KOMIIETEHIli OpraHiB, IO NPOBOJATH JOCYAOBE CIIJCTBO CTOSATh
3aBJIaHHs KPUMIHAILHOTO NpOBajkeHHs, BKazaHi y crT. 2 KIIK Vkpainu, a
caMe € 3axUcT o0coOu, CYCHJbCTBA Ta JAEpXKaBH BiJl KPUMIHAIBHHX
NPaBOINOPYILICHb, OXOPOHA MpaB, CBOOO Ta 3aKOHHUX IHTEPECiB YYaCHHUKIB
KPHUMIiHAJILHOTO NPOBAKCHHS, & TAKOXK 3a0€3MEeYCHHS IBUIKOTO, IIOBHOTO
Ta HEYMEePEIHKCHOI0 PO3CIIiNyBaHHs i CyIOBOTO PO3IIIALY.
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OIJIS1]1 HAYKOBOI PO3POBJIEHOCTI IUTAHb
111010 PO3CJII1YBAHHS KOPYIIIMHUX KPUMIHAJIBHUX
MMPABOMNOPYIIEHD, BUNUHEHUX CYISIMUA
(BAXHUILEHUX Y MEPIO/ 2000-2023 PP).

Hinoran 1O. I1.
acnipanm xageopu KpUMIHATICMUYHO20 3a0e3neyens
ma cy0o8ux ekcnepmu3
Hayionanvnoi akademii énympiwnix cnpag
m. Kuis, Yxpaina

Kopynmis € onHiero i3 HalOIMBIINX 3arpo3 PO3BHTKY Ta CTabiIBHOCTI
JepkaBM 3a dYaciB He3ajexHocTi. lle HeraTwBHe SBHIIE MPOJIOBXKYE
3aJIMIIATHCS aKTYyaJIbHUM HaBiTh ITiJ] 9ac MIMPOKOMACIITaOHOTO BTOPTHEHHS
pocii B Ykpainy.

Po3noBclo/pkeHHsT  KOpymNuii Mae€ [OCHTh HETraTWBHMW BIUIMB Ha
¢dopMmyBaHHS Ta (QYHKIIOHYBaHHS OpraHiB JEp)KaBHOI BIaIH, IiJPUBAE
JIOBIpy TpOMaJsiH JO0 HHX, pYWHHYy€ NPHHIMII BEPXOBEHCTBA NpaBa 1
PO3LIATOBY€E OCHOBH MOpaJli Ta HOYYTTS CIPABEIMBOCTI B CyCHIbCTBI. Kpim
TOTO, Lie MiIpUBa€E aBTOPUTET YKpaiHU Ha MIKHAPOJHIN apeHi, CTBOPIOIOYN
THM CaMuM 0e30CEPEeIHIO 3arpo3y HaIlIOHANBHIN Oe3merr.

3a npanumu onutyBaHHs KMIC Ha 3amoBiienHst IIporpamu cnpusiHHA
rpoMajnchKiii aktuBHOCTI «Jlomydatics!» y cmiBmpami 3 [Ipoexktom USAID
«[ligTpuMmka opraHizamii-nmigepiB y mpoTumii kopymmii B YkpaiHi
«Bzaemolist» (SACCI) B3umky 2023 p. 89% rpomasisiH BBaXXalOTh KOPYIIIIifO
Halicepi03HIIIO MPoOIeMOr0 U YKpaiHH Micis MOBHOMACIITa0HOI BiliHI.

B ocranHi poku B YkpaiHi OyJo MpOBEIEHO HU3KY HAayKOBHX IOIIYKIB
1010 POOIEM PO3CIIiyBaHHS, ONIEPaTHBHO-PO3LIYKOBOTO 3a0€3NeYeHHs Ta
KPUMIHAJIbHOTO  TPOLECYaJbHOTO  JIOKa3yBaHHS y  KPUMiHaJbHOMY
MIPOBA/PKEHHI PO KOPYNLIHHI KpUMiHAJIbHI PABONOPYILIEHHS, B TOMY YHCII1
3JI0B)KHMBAHHSIM CITy>KOOBHM CTAaHOBHIIIEM, HEIIPABOMIPHY BHIO/ly, HE3aKOHHE
30arageHHs Tomo. [Ipm IbOMYy HAyKOBHI 3BEpPTaM yBary Ha OKpeMi
PI3HOBUIM  JisiHb, TOB’SI3aHUX 13  PO3CHIAYBaHHSAM  KPUMIHAIBHHX
KOPYMIIHHUX NPaBOIOPYIIEHb.

IuTtanusam KPUMiHaJIICTUYHOTO 3a0e3NeueHHss  pO3CIiyBaHHS
3JI0B)KMBAHHS BNIajol0 abo Ciry)kKOOBHM CTaHOBHIIEM CYJUICI0, & TaKOX
pO3CIiyBaHHS MOCTAHOBJICHHS CyIIEI0 (cymmsmm) 3aBigoMO
HENpaBOCYHOTO BUPOKY, PILIEHHs, YXBalu ab0 MOCTaHOBHU; PO3CIiAyBaHHS
MPUHHATTS TPOMO3UIlii, 00ingHKH a00 oxep’KaHHA HEIPaBOMIPHOI BHTOIU
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cBoi mpari npucsatmim JI. 1. Apkyma, O. @. bantumes, I. C. bammakos,
A. A. boumapenko, B. 1. Bacumuauyk, b. B. Bomkenkin, A. @. Bomo0Oyes,
M. B. [Ixura, B. A. XKypasens, €. I1. Imenko, M. 1. Kammmk, H. B.Kumnuk,
. 10. Kongpatees, B. O. Konomanosa, B. II. Kopx, f.€. Mumkos,
JI. M. Hukudopuyk, C. 1. Huxomatok, B. JI. Opruncekuii, M. A. Ioro-
peupkwmii, O. . Csetnos, H. I1. Cuza, M. B. Illeniteko, P. M. [llexaBIios,
M. €. lllymuno, C.C. YepHsBCcbKuii Ta iHIII.

Haii0inpin 1utigHi pe3ysbTaTH HAyKOBOiI POOOTH KpUMIHANICTIB Oyiu
orpuMani Ha nouaTky XXI cTomiTrs.

OcraHHIMM pOKaMH BYEHHUMHU-KPUMIHQJIICTaMH TPOBEACHO HU3KY
HAaYKOBHX JIOCJIPKEHb I[0JJ0 PO3CIIiyBaHHs KPUMiHAJILHHUX IPABOIIOPYIIEHb
y cdepi ciry:k00BOT IisIIBHOCTI, PO3CIIiyBaHH KPUMiHAJIBHUX MPOBA/IKEHb
3a  (akTaMu TOPUHAHATTA [POMO3WIii, OOIINIHKKH abo  oIepKaHHA
HETPaBOMIpHOI BHTOIM cIyx)00Boro ocobor: A. b. Bamons, O. O. IlyHza,
O. M. Tapkas, C. B. Omnitiauk, O. B. Tuenina, A. B. llleBuninena ta iHmi.

BaxnuBy ponp y ¢QopMyBaHHI OCHOB METOOWKH PO3CIiTyBaHHSI
37I0B)KMBaHHS BJIafol0 abo cioy)kOOBUM CTaHOBWIIEM CYIJCI0 B XOZi
3MICHEHHS TPaBOCYIAs, PpO3CIiXyBaHHA 3JO0YMHIB, IIOB’SI3aHUX 3
OJIep)KaHHAM HENPaBOMIPHOT BHUIOAM CY[UIIMH IIiJ] 4Yac BUKOHAHHS
ciry>)k00BHX 000B’sI3KiB BiJIrpatoTh HaykoBi po3podku B. O. MapruneHka ta
M. B. bopycoBcbKoro.

VY nuceprauii B. O. MapTtuHenka «3aro0iraHHs 3J0BXHBaHHIO BJIaJ00
a00 ciTy>)kOOBMM CTaHOBHILIEM, 110 BUMHSETHCS JIEPIKaBHUMU CITYKOOBLISIMID)
(2019) po3poOIiIeHO KPUMIHOJOTIYHUH HOPTPET CYIacHOI OCOOH 3TOUHHIIT —
JICP’)KaBHOTO  CIY’KOOBIISI, SKMH 3JI0BXXKMBAa€ BIagol0 abo ciryOoBHM
CTaHOBHILIEM [2].

VY nmucepramii O. B. Ilueminoi «TeopetndHi ocHOBH (opMyBaHHSA Ta
peamizamii METOIWKH pO3CIiAyBaHHS 3JIOYMHIB Yy cdepi ciayx00BOi
nisuteHOCTI» (2017) aBTOpKOIO c(hOPMYITHOBAHO TOHSATTS 3JIOYHHIB y cdepi
CITy>K00BOT AISUTBHOCT] y KPUMIHAIICTHII, & TAKOXK PO3po0IICHO KpUTepii 1ist
3IifCHEHHs] KpUMiHaICTUYHOT Kiacudikamil 3M04KHIB y cdepi ciyx00Bol
JisuTbHOCTI [6].

J. A. Bonnmapenko B cBoiii auceprauiiiHii npani «Po3cimigyBaHHs
3JI0BXKMBaHb BIAJIOI0 200 CiIy>)KOOBMM CTaHOBMIIEM Ta IEPEBUILEHb BIAIU
abo ciy)kOOBHX TIOBHOBAKEHb (KPUMIHAJICTHYHA XapaKTEPHUCTHKA Ta
MOYaTKOBUH erarm po3ciigyBanHs)» (2009) BuAiAMB KpHUMIHATICTHYHO
OJIHOPIIHY TPYITy 3JIOYMHIB, IO CKJIAJA€THCS i3 JIBOX OCHOBHHUX BHJIIB:
1) 3710BKMBaHHSI CITy’KOOBOIO 0CO00I0 UM MPEACTABHUKOM BIIa/IN BIaJ010 00
CITy>)kOOBMM CTaHOBHILEM; 2) TEPEBUINEHHS CIIy>kKO0BOIO 0co0o0 abo
NIPE/ICTABHUKOM BJIaJIM HaJlaHMX IM y CHIIy 3aliMaHoi mocaay BIAJHUX YU
CITy’k0OBHX ITOBHOBAXXEHB [2].

JlomineHO TakoX BifA3HA4YMTH AucepTamii y npomy pycai B. M. Tpenaka
«Po3KpUTTSL Ta po3ciigyBaHHsS XaOapHUIITBA, BUMHIOBAHOTO CYASIMH, Ta

152



TIOIOJTAHHS TIPOTHUIT 3aco0aMH OTIepaTHBHO-PO3ITYKOBOI AisuTbHOCTI» (2011)
[7] Ta A. 1. Hluma «MeTtoanka po3CiiTyBaHHS Xa0apHUITBA B KOHTEKCTI
HOBOTO aHTHKOPYTIifHOTO 3aKOHOAaBCcTBA Y Kpainm» (2013) [8].

A. Bb. Banows y pgwmcepramii «Meromuka po3CIiZyBaHHS 3JI0OYHHIB,
BYNHEHHX 3 BUKOPHCTAHHAM CIY)K0OBOIO OCOOOI0 CBOIX IMOBHOBa)KCHDB)
(2015) BHCHOBIIOE AYMKY 3 TPUBOLY OOCTaHOBKM BYMHEHHS 3JIOYMHIB 3
BUKOPHCTAHHSM CITy>KOOBOIO 0COOOIO CBOIX MOBHOBaXEHB [1].

He MeHII 3HauyII010 1St HAILIOTO JTOCI/PKEHHS BUIAETHCS TUCEpTAallis 32
MacIopToOM JIBOX HayKoBHX creniansHocteit 12.00.08 Ta 12.00.09 M. B. Ille-
niTbka «TeopeTnko-mMeTomooriuHi 3acaau (OpMyBaHHS CHCTEMH HPOTHIIT
3nounHaM y cdepi npasocyans» (2018). YV poOoTi 3aiiiCHEHO KOMIUIEKCHE
JOCIIDKEHHSI TEOPETUKO-METONOJIOTIYHNX 3acan (OpPMYyBaHHS CHCTEMH
MPOTHIIT 3II0YNHAM Y cepi MPaBOCYIs, a TAKOXK IMPOAHATI30BaHO HAYKOBI
3acamu (POpMyBaHHS CHUCTEMHU NPOTHUMIl 3IM0YMHAM Y cdepi MpaBOCYIIs,
KpUMiHAJbHY MOJITHKY, KPUMiHAIEHO-TIPABOBI Ta KPUMIiHAJIICTUYHI 3aco0n
mpoTHil y Wi cdepi [9].

[pans M. B. Bopycoscbkoro (2021) «OcHOBH METOIMKH PO3CITiyBaHHS
3J0BKMBaHHS BIAJOK0 abo0 CIyXOOBHM CTaHOBHUINEM CYANCI MiX dac
3MICHEHHS] TMPaBOCYIAS» IPUCBSUCHA JOCHTIDKEHHIO KPHUMIHATICTHYHOT
XapaKTEepUCTUKU Ta OpraHizalil po3ciliAyBaHHs 3JI0BXKHBAHHS BIaJgol0 abo
CITy’)KOOBHM CTaHOBUILEM CYIACI0 MiJ 4Yac 3IHCHEHHS MPaBOCYAIS; TaKOXK
OKpECJICHO THUIOBI Clii4l cuTyauii Ta BU3HAYEHHI TAaKTHKH ITPOBEICHHS
OKpEMHX CIIJUuX (PO3LIYKOBHX) Jiii Ta BUKOPUCTAHHS CIELiaIbHUX 3HaHb
i 9ac PO3CIiTyBaHHS.

TakuM YMHOM, HE3BaXKAIOUM Ha YUCICHHICTh HAYKOBUX Ipallb 3 MUTaHb
IIPaBOBOL FOPUINTHOT BIJIIIOB1AAILHOCTI CyIIiB, KpUMIiHATBHOT
BiJIIOBiJAJIHOCTI 32 CTyk00BI1 3TI0YMHH, 30KpeMa 3JI0BKHBaHHS BIaJ0I0 200
CITy’)kOOBHM CTaHOBHIIEM, ITOCTAaHOBICHHS CyIICH0 (CYIIsIMH) 3aBiIoOMO
HEPaBOCYTHOTO BHPOKY, PILICHHS, YXBald a00 IOCTAHOBH, a TAKOXK IIOJ0
KPUMIHAJICTUYHUX aCHEKTiB PO3CIiyBaHHs 3J04YMHIB y cdepi ciyx0oBoi
nisutbHOCTI B YKpaiHi Ha pIiBHI QUCepTaiiid, TOCTIIKEHb, MPUCBSIUCHUX
(hOpMYBaHHIO OCHOB PO3CIIiIyBaHHS 3JIOBXKHBAaHHS BJIAZ0I0 a00 CIIy:KOOBUM
CTaHOBHUIEM CYAJCI0 IiJ Yac 3JAIHCHEHHsS MpaBOCYJisl, IPOBOJIUIOCS
(bparmMeHTapHO Ta MOTPEOYIOTh MOAIBIIOIO PO3BUTKY.
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O0OKyMeHmoobiey cydy cekpemapiamy
Kacayitinoeo yuginenozo cyoy
M. Kuis, Yxpaina

BepxoBuuii Cyn VYkpaiHM € KOHCTHTYLIHHMM OpraHOM JIEpiKaBH,
OCKUTBKH BiH cTBOproBaBcs BepxoBHoro Pamoro Vkpainm 3a myOmidHEMEU
3akoHamu «IIpo cynoycrpiii Ykpainm» 1 «IIpo cynoycTpiii Ta ctatyc cyaaisy,
Ta Mae TPaBOBUH CTATyC, BOJIOJIE IpaBaMH Ta OOOB’s3KaMM ITyOJiYHO-
MIPaBOBOTO XapakTepy, pealizye myOmiyHi QyHKIIT qepKaBH, MOKIAJCHI Ha
HbOro OCHOBHUM 3aKOHOM Ta IyOIiYHO-IIPABOBUM aKTOM TOIIIO.

Y Pimenni Big 14 rpymas 2011 poky Ne 19-pm/2011 y cmpasi
Ne 1-29/2011 Koncrutyniiinuit Cyn Ykpainu BiIMITHB, 110 TIpaBa i cBOOOIM
JMIOAWHW Ta IX TapaHTil BH3HAYAIOTH 3MICT i CIPSIMOBAHICTH IiSUTBHOCTI
nepxkaBu (dactuHa 2 crarti 3 Koncruryuil Ykpainu). J{ns 3aiiicHenns Takoi
JISTTBHOCT] OpTraHM IePXKaBHOI BJI/IN Ta OPTaHM MICIIEBOTO CAMOBPSILyBaHHS,
X mocasoBi i ciry00Bi 0cOOM HaJlIeH] MyOJIIYHOI BJIaf0l0, TOOTO MarOTh
pealbHy  MOXIHMBICTh Ha  MIACTaBI  NOBHOBaXEHb, BCTAHOBIECHUX
Koncruryuier 1 3akoHamMu YKpaiHu, NpUAMaTH pillleHHs Y4 BUUHATH TI€BHI
nii (myHKT 4 miamyskr 4.1. Pimenns Bix 14.12.2011) [8].

BinmosigHo 10 wactuau 2 crarti 124 KoHcTuTytii Ykpainu neneryBaHHs
(GYHKIIH cyaiB, a TaKOX NMPHUBIACHEHHS IMX (QyHKIIN IHITMMU OpraHaMH 4u
IT0CaZiOBUMH ocobaMu He JomycKatoTees [1].

3riqHo monoxkeHb crared 155, 156 3akony VYkpainm Big 02.06.2016
Ne 1402-VII «IIpo cymoycTpiii Ta cTaryc cyamaiB», crated 2, 5 3akoHy
Vkpainu Big 10.12.2015 p. Ne 889-VIII «Ilpo nepxaBHy ciry>k0y» KepiBHHK
anapary BepxosHoro Cyny YkpaiHu Ha BUKOHAHHS 3aBJaHb Ta MOBHOBAXKEHb
MOKJIaJICHNX Ha HBOTO JIEPXKABOIO OYOJIIOE, YIPABISiE, KOHTPOIIOE, BUIAE
000B’S3KOB1 JUIsI BUKOHAaHHA HAaKa3W Ta DO3MOPS/DKCHHSA MIOJ0 HUTAaHb
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amapaty BepxoBnoro Cyny VYkpainu, mianucye QiHaHCOBI JOKYMEHTH
(moBimkm) Ta BigmoBimae mepexn kepiBHHKOM BepxoBHoro Cymy YkpaiHu 3a
(YHKI[IOHYBaHHS JIepXKaBHOI CITy>KOU SIK B anapari, Tak i B LIJIOMY B CUCTEMI
opraHy Jep>KaBHOI BJIaJ{ TOLIO.

KepiBnuk amapary BepxoBnoro Cyny VYkpaiHu SIBISIBCS JAep>KaBHUM
ciry>x0oBIIeM Ta 3a BUMoramu dactuHu 2 ctarTi 6 3akoH Ne 889-VIII obitimae
rocaty Iep»KaBHOI CIIy»OH KaTeropii «A», a TakoX OLIHIOEThCs JleprkaBHOIO
CyIIOBOIO anMiHICTpamiel0 YKpaiHH 3a BHUKOHAHHSA 3aBIaHb Ta KIFOUOBHX
MOKa3HUKIB pe3yJbTaTHBHOCTI, €(QEKTUBHOCTI Ta SKOCTI CIIy»)00BOI
TISUTBHOCTI € Cy0’€KTOM IEeKJIapyBaHHS Ta YIOBHOBAXXCHOIO CIIY>KOOBOIO
0c00010 Ha BUKOHaHHS (QyHKLIH nepxasu [4].

[epenix cmyx00BUX 0ci0, SKi 3aiMalOTh BIATIOBiAAaIbHE Ta OCOOIMBO
Bi/NOBiganpHe cTaHoBHMINE, BU3HAueHHil y mpumitii mo cr. 51° 3axonmy
Vkpaian Bim 14.10.2014 Ne 1700-VIl «IIpo 3amobiraHHS KOPYIIIID»,
BIJIMIOBITHO JI0 SIKOT MiJ] CITy’K00BMMHU 0cOOaMH, SIKi 3aiMarOTh BiAMOBITATbHE
Ta 0COOJMBO BIITIOBiZaIbHE CTAHOBHUINE, B Il CTATTI PO3YMIIOTHCS OCOOM,
nocaay SIKMX HajlexaTh J0 I0Caja JepKaBHOI ciyxOu kareropii «Ay,
KepiBHUKY Ta iHmIi [5].

A ockinbku BepxoBuuit Cyn YkpaiHu € opraHoM IyOniqHOro mpasa 3
KOHCTHTYLIHAM CTaTycoM, SKHH BHKJIMKAaB PE30HAHC Yy CYCIUIBCTBI Ta
€BPONEHCHKUX IHCTUTYLISX, TO Y TaHOT IOpUANYHOT 0co0HM 3 JHs 11 peecTpariii
0e3mepepBHO BiBCS OyXranTepchKUil 00IiK. 3aKOHOAaBIEM YiTKO ITPOMICAHO
y 3akoHi Ykpaiuu Big 16.07.1999 Ne 996-XIV «Ilpo Oyxranrepcbkuii 00k
Ta (iHAHCOBY 3BITHICTP B YKpaiHi», Mo OyXraaTepchKuil OOIiK €
000B’SI3KOBUM BHIIOM OOJIKY, SIKHH BEIEThCS IOPUAMYHOIO 0COOO0 3 JIHS
peecTpanii 1o i npUnMHEHHS OyXranTepchKOo0 CIIy k0010 Ha YOIl 3 TOJIOBHUM
oyxrantepom. PiHaHCOBA, [TOJATKOBA, CTATUCTHYHA Ta IHII BUIU 3BITHOCTI,
0 BUKOPHUCTOBYIOTh TPOIIOBHH BHMIPHHK, IPYHTYIOTBCS Ha JaHHX
Oyxrantepcpkoro o0miky. IlizcraBoro mis OyXraiarepchbKoro OONIKY
rOCIOJIAPChKUX OIepaliii € MepBUHHI JOKYMEHTH SK Yy ManepoBidl Tak i B
eJIEKTPOHHIH (opMi. [HpopMalis, MO MICTUTBCA y MPUUHATHX IO OOIIKY
MEPBUHHUX JIOKYMEHTAX, CHCTEMATH3y€EThCS Ha PaXyHKax OyXrajirepchbKoro
00Ky B pericrpax CHHTETHYHOTO Ta AaHANITHYHOTO OOJNIKy IDISIXOM
MOJIBIMHOTO 3amucy iX Ha B3a€MOIIOB’SI3aHMX PaxyHKax OyXrajTepchbKoro
00miky [3]. Byxranrepcpka ciyx0a 3abe3neuye 30epiranas, opOpMIICHHS Ta
nepenady 0 apxiBy oOpoOJIeHHX TEPBUHHHX JOKYMEHTIB Ta OOJIKOBUX
pericTpiB, SIKi € MiJCTaBOIO AJS BiIOOpaskeHHs y OyXrajaTepcbKoMy OOJIKY
omepalliii Ta CKJIaJeHHs 3BiTHOCTI ToIIo [6].

Crarrero 49 Kopekcy 3akoHIiB mpo mpamio YkpaiHu nepeabadeHo, 1o
JIOBiKa MPO po3Mip 3apoOiTHOI IUTATH BHIAETHCS MPAIiBHUKOBI 3a HOro
3as8BOI0 KEPIBHMKOM a00 YIOBHOBaXCHOIO HHMM I10CazioBOI0 ocoboro. Ha
JOBiAmi 3a3HadaeTbes BUX. No, jarta il BWAAdi, TOCTOBIPHICTH TOKYMEHTY
3aCBIIYYETHCS MiMCaMU KePiBHUKA Ta TOJIOBHOTO OyXrairtepa, Me4aTKoro
opramisarii [2, c. 89-90].
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3 ommsiay Ha HaliOHaJbHE 3aKOHOJABCTBO IIPO: CYAOYCTpiH 1 craryc
CyIIiB, Aep>KaBHY CIIyXO0y, 3an00iraHHs KOpyTii, OyXranTepchKuii 00miK Ta
(iHaHCOBY 3BITHICTb, TPYZOBE 3aKOHOJABCTBO, CTaTyCy JIBOX CyO’€KTIB
JepKaBHO-CIy’KOOBHX BITHOCHMH KepiBHUK amapaty Bepxosroro Cymy
VYkpaiHu YNOBHOB)XEHMH BiJ IMEHI IOpUAMYHOI 0COOM IMyOJUHOro npasa
BHIABATH IMPALiBHUKY amapaTy CyAy 3acBiueHy IOBIIKY PO HapaxOBaHY
3apo0iTHY IJIaTy.

IOpunnaaa 0coba BBaXKaeThCS CAMOCTIHHIAM Cy0’€KTOM ITIpaBa, OJHIETO 3
OCHOBHHX O3HaK SIKOi € caMOCTiiHa MaifHOBa BIAINOBiNalbHICTE. ToMy 3a
3arajibHUM TPAaBHJIOM IOpHIMYHA 0C00a HEece BiANOBITaNBHICTD 3a CBOIMH
3000B’I3aHHSAMH, 1[0 BHHUKIKA BHACTIAOK 3MIHCHEHHS HEIO 1i MisUILHOCTI,
CaMOCTIIfHO 1 He3aJe)XHO Bifg ii 3aCHOBHHKIB, yYacCHHKIB, KEpiBHUKIB,
MoCcaoBUX 0ci0, mpariBHUKIB Tomo. Came Lei miaxin yrineHni y yactusi 1
crarti 96 LUK VYkpaiam, B sKiif mpsAMO BKa3y€TbCs, IO IOPUINYHA ocoda
CaMOCTIIHO BiJMOBIiIa€ 3a CBOIMU 3000B’s13aHHAMH [9, c. 627].

Bupimryroun nmuTaHHS OO0 MOMIIMBOCTI IMOKJIACHHS BiAIOBITaIHHOCTI
3a 3000B’3aHHSAMH JEP)KABHUX MiJNPHEMCTB 0E3MOCEPEAHBO Ha JEPIKaBY,
€CILJI 3’sicoBye B Iepily 4epry Te, 9u Oyiia FpUANYHA 0c00a MyOIiTHOTO
IpaBa HACIIPaB[i HACTIJIBKH HE3aJIKHOIO BiJ| JIepKaBH, LI0 JIep)KaBa MOXKe
OyTH 3BUIPHEHA BiJ BIAMOBINaNTBHOCTI Tepex cKapkHUKamu. [Ipukiamom
HaBegeHoro € Pimenns Bix 30 nmucronana 2004 poky y cnpasi «MuxaiaeHK:
Ta iHOI mpotH YkpaiHm», y nyHKTi 45 Cyn AilIIoB BHCHOBKY, IO
MAPUEMCTBO-00PKHUK  (PYHKIIIOHYBaJIO y BHCOKOPETyJIbOBaHId Tramy3i
aTOMHOI eHeprii Ta 3IIHCHIOBAJIO CBOK OYHIBENbHY IiSUTBHICTH Y
YopHOOMNIBCHKIA 30HI BIAYYXKCHHS, SKa 3HAXOMUTHCS i MMHIBHUM
KOHTpOJIeM YpsIy 3 OIIAQy Ha MIpKYBaHHS 3aXWHCTy HaBKOJMIIHBOTO
CepeIoBHUIlla Ta CYCHUIBHOTO 310poB’s. Lleil KOHTPOIb MOIIMPIOBABCS 1 Ha
yMoBH po0OOTH y KOMIaHii, BKIOYalO4YHM 3apoOiTHy tuiaty. [epikaBa
3a00pOHsIa BiUy>KCHHS MaiHa KOMIaHIi 3 OISy HAa HOTo MOXKIIMBE
3a0pyaHeHHs. bigbine TOro, ympaBiiHHS KOMIaHi€l0 Oyjo mnepenaHe
MinicrepctBy eHepretuku y TpaBHi 1998 p. Ha mymxy Cyny, i eneMeHTH
BCTaHOBJIIOIOTh MyOJIUHY NPUPOJY MiANPUEMCTBA-00PKHUKA, HE3BAKAIOUN
Ha ioro ¢GopManbHy KiacH(ikalilo 3a HaIl[ilOHATHHUM 3aKOHOJIABCTBOM.
BignosigHo, CyJ J0XOAWTh BHCHOBKY, IO € JOCTaTHBO IIJACTaB Jis
BHpIIICHHS MUTAHHS MPO Te, M0 3 OTJISAY Ha CIeHialibHI 0OCTaBUHU i€l
CIIpaBH JiepKaBa € BIANOBIJAIBHOIO 3a 3a00proBaHiCTh KOMITaHii
«AToMcrienOy» Iiepesi 3asBHUKAMM, HE3BaXalouum Ha (akT Toro, IIo
KOMIIaHist 0ysIa OKpEMOIO FOPUIUIHOIO 0c00010 [7].

[Noni6ona no3unis Oyna BucnosneHa i B pimmenni €CILI Bix 4 kBiTHs 2006
POKy y crpaBi «JIMCSHCHKHN TIPOTH YKpaiHW» Ta B IHIIMX €BPOMEHCHKUX
CYJIOBHUX PIIICHHSX.

Yb6agaetbcs, mo migxoaw, cdopmynboBaHi B mpaktuni €CIUI, €
CITyITHUMH 1 TIOBMHHI 000B’I3KOBO 3aCTOCOBYBATHCS HallIOHATBHUMH CYJIaMHU
I/ 4ac Po3ryIsily aHAJOTIYHUX MHUTAHb.
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Cnig npudTH 10 BHCHOBKY, LIO JEpXaBa, SIK 3aCHOBHHK, BJIACHHK 1
PO3MOPSTHUK MaiHa MOPUAWYHAX OCi0 MyONIYHOTO IpaBa, a TaKOXK, K
cy0’exT, 10 3MiMCHIOE yNpaBIiHHS CIOpaBaMH IMX Oci0  Hece
BIIMOBITAIBHICTE 32 3000B’I3aHHAMHN OCTAaHHIN.
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IOHATTA «CYJOBA IPABOTBOPYICTb»
SIK OHIAIPYHTSI YCYHEHHSA HEY3TOJIKEHOCTEMN
MIK OKPEMUMU JAHKAMHU CYJI0OBOI CHCTEMHA

Hdynaes E. B.

acnipanm npueamMHO20 U020 HABYATLHOO 3AKIA0Y
«Esponeticbkull yHigepcumemy»
M. Kuis, Yxpaina

B cydacHux ymoBax pedopMyBaHHS CYAOBOi CHCTeMH B YKpaiHi 3
ypaxyBaHHSIM BHMOT  ajanTamii yKpaiHCBKOTO 3aKOHOJABCTBA 10
€BPOMNEICHKUX CTAaHAAPTIB, BAXIUBOIO 3HAYCHHS HaOyBae YCYHEHHS
HEY3TO/KEHOCTEH MK OKPEMHMH JIAHKaMH CYAOBOI CHCTEMH, Cepesl SIKHX
BepxoBuuii Cyn ta Koncruryuiitnuit Cyn VYkpainu. [lepm 3a Bce, 1e
CTOCYETHCSI HEJONIKIB 3aKOHOJaBUOi BM3HAUEHOCTI iX cTarycy B cHUCTeMi
Cy0’€eKTiB npaBOTBopqo'l' }Ii}IHbHOCTi TPOLIECY albHHX ACTIeKTIB 3)1i1710HeHH51
aKTiB, SIKI HaJlJIeHI IPAaBOTBOPYMMHU aCHeKTaMI/I. BonHouac, Ha Hauly AyMKy,
MAIPYHTSIM OKPECJICHOTO TIOBMHHO BUCTYIIATH YTOUYHEHHS HOHATTS «CyI0Ba
HpaBOTBOp‘IiCTL» sKke OyAe 3aKIaZieHO B OCHOBY YAOCKOHAJIEHHS BCHOTO
BITYM3HIHOTO MEXaHI3My NPaBOTBOPEHHS. Take 3ayBaKeHHs IPYHTYETHCS Ha
TOMY, IO Came JIOCKOHAITICTh TEOPETUYHOTO nmrpyHTﬂ BHCTYTIA€ 3aTIOPYKOIO
peaizanii NpakTHYHHUX YIOCKOHAJIEHb, B TOMY YHCII 1 B ITpaBOTBOPUiii cdhepi.
3 ypaxyBaHHSAM 3a3HA4YE€HOr0, TEMAaTHUKy Ili€] HayKoBOI pPOOOTH MOXKHA
BBA)XaTH aKTyaJIbHOIO.

Sk mokazaB aHali3 HayKOBOi JITEpaTypH, NPHCBIYEHOI OKpECIeHi
npoOiemMaruii, 3HaYHa KUIBKICTh BYEHHX PO3MIISIAE y BIACHUX HAYKOBHX
pPO3BiIKaX CYTHICTP Ta 3MICT CYAOBOi MPaBOTBOPYOCTI, Cepen SKHX:
Ionuyapo B. O., 3asropomus A. C, Touiii A. O., 3arypcekuii P. P.,
I'punesny T. I1., Tumuenko I. T1, Psouenko 1O. 1O, [lleBuyk C. Ta iHmmi. Ane,
BCE K TaKH, 3a3HaueHe MUTAHHS Ha ChOTOJHI HE MOYKHA BBaXKaTH OCTATOYHO
BUPIMIEHUM, €IMHUX JOKTPUHAJIBHUX MiIXOMIB /0 BHU3HAYCHHS CYJIOBOI
IIPaBOTBOPUYOCTI BUPOOIEHO HE OyIIO.

MeTo10 1aHOT pOOOTH € YTOUHEHHS MOHSTTS «CYA0Ba MPABOTBOPYICTHY.
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Tak, HOCHiIKCHHS HAyKOBHX JDKEpENl MOKa3alo, IO ICHYIOTh Pi3Hi
TIOTJISIIM BU3HAUCHHS TOHATTS «CyI0BA IIPABOTBOPUICTHY.

Tak, nanpuknan, ['onuapos B. O., 3aBropomnus A. C, Touiii A. O.
BHU3HAYAIOTH CyIOBY ITPABOTBOPUICTH SIK CYKYITHICTH CyIOBHX PIllICHb, ITif] 9ac
BUHECEHHS SIKHX B1IOyBa€ThCsl HABMUCHA 3MiHa 3MICTy HOPMH ITPaBa MIJISIXOM
TIIyMadeHHs IMX HOPM HA OCHOBI BpaxyBaHHA CyAISIMH IPHHIUIIB
CIPaBEJIUBOCTI, PIBHOCTI, pPO3yMHOCTI, mpomopiiiocti [1]. Take
BH3HAYCHHS € IUIKOM [OPEYHHM, NPOTE B TEBHIH Mipi 3BYKy€ CYTHICTh
CyJI0BOi IPaBOTBOPYOCTI, 3BOJSUHM ii 10 CYKYITHOCTI OKPEMHX PILlICHb.

3arypcekuit P. P., I'punesnu T. I1. y KOHTEKCTI BIAaCHHX JOCIiIKCHb
PO3MIISIAIOTE  NTPABOTBOPYICTh, IO 3AIHCHIOETHCS BUIIUMHU CYIOBUMH
opraHamu Biagu. Tak, B MeXaxX IPaBOBOI CHUCTEMHM YKpaiHU, Ha IOYMKY
OKpECJICHUX aBTOPIB, CYJ0Ba IPAaBOTBOPYICTh 3HAXOJAUTH CBOE BHPAKEHHS B
pimenHsax KCVY, mo MicTSTh IpaBOBi MO3MIIII, a TAKOXK y CYIOBIll MPaKTHIIL
Bepxosnoro cyny [2, ¢. 7].

B cBoto uepry, [Bantopa I. C., llleBuenko [. B., Cisems A. C. BU3HAYaIOThH
CyIOBY MpPaBOTBOPYICTh SK  OCOONMUBHIA, crenudiuHuil  pi3HOBUA
IIPaBOTBOPYOCTI, sIKa 3A1HCHIOETHCS CIENiabHO-YIIOBHOBKEHNM Cy0’ €KTOM
(cymom), crpssMOBaHa Ha CTBOPCHHS, 3MiHY a00 CKacyBaHHS HOPMATHBHHX
MIPUIHKCIB; BU3HAHA MPOLECyaTbHO-TIPOLEAYPHOIO MiSUTBHICTIO; 11 pe3ysibTaTi
3aKpIIUTIOIOTECS B IOKYMEHTAX, CyIOBHX IPAaBOTBOPYUX aKTaxX TOILIO; BOHA
OB ’s13aHa 13 peaiizamiclo QyHKMiH cymoBoi Biaamu [3]. Take 3ayBakeHHS
Oe3repevHo Mae CeHC Ta B ITOBHIHM Mipi BpaxoBye BCi HEOOXIHI pHCH CyI0BOT
MIPaBOTBOPYOCTI.

3 mo3uiii MPONECHOr0 MiIXOAYy PO3MNISIAE CYIOBY IPABOTBOPUICTH
Conomonrok O., BU3HAYAOUM ii K MpOIeC 3MAIMCHEHHS CYJ0BOIO BJIAJIOI0
MIPaBOTBOPUOi (DYHKIIT, pe3yJAbTATOM SIKOI BUCTYIIA€ MPABOIIOJIOKEHHS, 10
MICTSATBCS B C(bopMynLOBaHHx cyaoMm pimennsx [4, c. 57].

Konextus aBropiB Tumuenko I'. I1, Psouenko 1O. }O. Bu3Hauaroth cynoBy
MPaBOTBOPYICTh SIK npouecyatbHy HEOOXI/IHICTh, SIKa BUMarae B CyIJiB
YperyiboBYBaTH LMBUILHO-TIPABOBI CIIOPH HABIiTh TOJi, KOJM HOPMH IIpaBa
abo B3arami BiAcyTHI, abo iX NpPaBO3aCTOCYBaHHS HOCHUTH HPOOJIEMHHIl
xapakrep [5]. Takumif morisim Oe3mepedHO B TEBHIH Mipi TakoX 3BYKYE
MOHSATTS CYIOBOI MPABOTBOPYOCTI, IMiIKPECIIOIOUH JIUIIIE OHY 3 ii KITFOUOBHX
O3HAaK — BUHUKHEHHS HEOOX1IHOCTI B 11 3miliCHEHHI.

Bonnouac, IlleBuyk C. TpakTye CyqOBY MpaBOTBOPUICTH SIK OCOOJIMBHii
PI3HOBHUJI TIPAaBOTBOPYOCTI, WO Iependavyae MisIbHICTh BHIIMX OpraHiB
Cy/IOBO1 BIIaJIM 3 METOIO CTBOPEHHS HEOOXiMTHWUX YMOB ISl 3AiHCHEHHS
npaBocynus [6, c. 15]. OxkpecneHnit MO TAKOXK € B TIOBHIHN Mipi TOUUTBHUM
i 3MICTOBHHM, IIPOTE€ HE BPAXOBY€E KIIOUOBHX XapaKTEPHHX DPHUC CYA0BOT
MIPaBOTBOPYOCTI, HEOOXIHOT JJIsl TOBHOTH PO3KPHUTTS JAHOTO TIOHATTS.

Scunok JI. M. Bu3Hayae CyAOBYy TIPaBOTBOPYICTh K CKJIAJ0BY
IIPaBOTBOPYOTO IIPOIECy, IEePEeIyMOBOIO SIKOI € INpaBOBHH Kasyc, SKHI
JIOJIAETHCSI 38 paXyHOK CaMOro MPaBOTBOPHYOTO MPOIECY, Ha OCHOBI ySIBJICHHS
CyJJii IIPO CIIpaBeJINBICTh, HABHUX CYCHIUJIBHUX 1 MOpPaNbHHUX I[IHHOCTEH,
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3BuyaiB yu Tpamuuiii [7]. Take BU3HAUCHHS JOCTATHBO BAAIIO OEHYE O3HAKH
CHCTEMHOT'0 Ta IIPOIIECHOTO ITiAXOIiB.

Otrxe, SK BHIHO 3 y3araJbHEHHWX BH3HA4Y€Hb, ICHYIOUHM INOINIAIM Ha
TPaKTyBaHHS MOKHA 00’ €THATH B OKpPEMi ITiIXO/IH:

1) cynoBa mpaBOTBOPYICTH SIK CYKYMHICTh CYJOBHX pillleHb, y SKHX
BiOyBa€ThCS 3MiHA 3MICTYy HOPMH IIpaBa, IO 3aKJIaJCHUH 3aKOHOIABIIEM,
LIJIIXOM TIyMa4deHHs UX HOPM;

2) cymoBa IMpaBOTBOPYICTH K MPABOTBOPUICT BHIIKX CYJOBHX OPTaHIB;

3) cyaoBa MpaBOTBOPYICTS SIK MPOIECYalbHa HEOOXiMHICTh, KA BUMArae
Bil CYAIIB yperyJlbOBYBaTH LWBITHHO-TIPABOBI CIOPH HAaBITh TOMi, KOJHA
HOpPMHU TIpaBa abo B3araii BiACyTHI, a00 IX MpPaBO3aCTOCYBaHHS HOCHTh
poOIeMHNI XapaKTep;

4) cymoBa MPaBOTBOPYICTH SIK MPOIIEC, MEPEIYMOBOIO SIKOI € MPaBOBHiA
Kazyc, SKHH JONA€ThCSI HAa OCHOBI YSIBJICHHS CyIMi NPO CIIPAaBEIIMBICTD,
HasIBHUX CYCHIJIBHUX 1 MOpaJIbHUX IIHHOCTEH, 3BUYAiB UM TPaJHILIiil.

Tak, SKIIO pO3MIAAATH CyIOBY NMPAaBOTBOPYICTH 3 IMO3MII CYKYIHOCTI
CYJOBUX pillleHb, TO B JaHOMY BHUNAJKy, MOXXHa TIIOMITHTH IIE€BHE
BUKPHBJIEHHS CYTHOCTI CYZOBOi IPaBOTBOPYOCTI, a CaMe 30CEPEIKCHHS
yBaru Ha pe3yJIbTaTHBHIN 03Halll PaBOTBOpYHX Aii. OTke, Ha HAIy AYMKY,
CYKYTHICTh CYJOBHX pIIIEHb MOXXHa BB@XaTH pE3yJIbTaTOM CYyAOBOI
MPaBOYMHHOCTI, @ He 11 CyTHICHOIO XapaKTEePUCTUKOIO.

MMigxig, 3rigHO SKOMY CYOOBa IPAaBOTBOPUICTh PO3TIAAAETHCA SK
NPaBOTBOPYICTh BHIIMX CYJOBUX OpraHiB, TaKOX B IEBHIll Mipi 3BYKye
CYTHICTh ¥ 3MICT TOHATTS «CyIOBa MPAaBOTBOPYICTH», TOMY IO BPAXOBYE
nume cy6’eKTHUH CKilaJ MPaBOTBOPYMX Aid, 3aIMIIAI0OUN M03a YBarow Horo
3MICTOBHI O3HAKH.

3acimyroBye Ha yBary MiAXiZ, 3TiJHO SKOMY CyIOBa IPaBOTBOPUICTH
TPAKTYEThCS SIK TpOLECyalbHa HEOOXIJHICTh B YMOBax BiJICyTHOCTI abo
MpoOJIeMHOCTI HOpM TpaBa. Takuil morisim Oe3lepedHo € JOIUIBHUM Ta
MICTUTb KJIFOYOBI CyTHICHI 03HaKH CyIOBOT PABOTBOPYOCTI, ajie, BCe K TaKH,
TaKOXX B TIEBHIN Mipi 3BY)KY€ CYTHICTh ITOHATTS «CYIOBa IPAaBOTBOPUICTEY.

Haii6inpi jopeuHuM, Ha Hally AyMKY, BOaYaeThCsi BU3HAYCHHS TIOHATTS
CyJOBOi NPaBOTBOPYOCTI 3 IMO3MIII MPOLECHOrO MiAXOAY, TOMY IO came
TPaKTYBaHHS CyIOBOI IIPAaBOTBOPYOCTI SIK IIPOLIECY B MOBHii Mipi BinoOpaxae
3MICT TaHOT'O TOHSATTS Ta ITiJKPECIIOE HOTO ETAIMHICTh W TPUBAIICTH Y Yaci.

3 ypaxyBaHHSIM 3a3Hau€HOr0 MOJYKHa HaJaTH HACTyIHE BU3HAYCHHS
TIOHSATTS «CYZ0Ba NPaBOTBOPYICTHY:

CyznoBa mpaBOTBOPYICTh — II€ TMPOIEC MOJOJIAHHS BUIIUMU CYJOBHUMHU
OpraHaMu IIPaBOBOTO Ka3yCy Ha OCHOBI YSIBIEHHS IIPO CIIPaBE/IJIMBICTD,
HasBHUX CYCHUIBHUX 1 MOpPaJbHUX I[IHHOCTEH, 3BMYAIB UM TPAIHIiH, [0 MaE
Micle B yMOBax, KOJM HOpMH IIpaBa abo B3arami BiacyTHi, abo ix
[PaBO3aCTOCYBaHHS HOCUTh NPOOJIEMHHUIT XapakTep.

[lepeBaroio 3amponoOHOBAaHOTO BHU3HAYEHHS € HOr0 CHUCTEMHICTh Ta
KOMITIEKCHICTh, BpaxyBaHHS KIIOUYOBUX €JIEMEHTIB: 3MICTOBHOI O3HAaKH,
MIPUHINIIB, CY0’ €KTIB.
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KpiM TOoro yrouHeHe BH3HAUCHHS Jla€ 3MOTY CHCTEMaTH3yBaTH
NEepLIOYepProBi HANPSIMU YCYHEHHS HEY3TOJUKEHOCTEH MK OKPEeMHUMH
JIAHKaMH CyJOBOI CHUCTEMHM: HIBEIIIOBaHHS MOXKJIMBHX IPAaBOBHUX Ka3ycCiB,
MiHiMIi3aIis cuTyalif, Konu HOpMH TpaBa abo B3araii BiACyTHi, abo ix
TMPaBO3aCTOCYBAHHA HOCHTh MPOOJNEMHMI  XapaKTep, 3aKpilUIeHHs Ta
CTaHJapTH3aLlis MpoLecy CynoBoi mpaBotBopdocTi KoHctuTywiiHOro Ta
BepxoBHoro cynis, pernaMeHTaum X JISUTBHOCTI B OKPECIICHUX YyMOBaX.

HayxoBa HOBH3HA JaHOTO JOCIIPKSHHS [IOJIATA€ B yTOYHEHH] BU3HAYCHHS
MIOHSATTS «CYyZ0Ba MPaBOTBOPYICTH» B KOHTEKCTI AisiIbHOCTI BepxoBHOTO Ta
KonctuTyniitHoro cymis.

[Tpu upoMy B SIKOCTI HalpsIMY TOAAIBIINX AOCII/KEHb TOPEYHO BKAa3aTH
HEOOXIIHICTh JOCIIKEHHS Ta CHCTEMaTH3allii €BOJIOMIHHUX acCIEKTIB
CyJI0BOi IPaBOTBOPYOCTi Y IOPUANYHII HayIl.
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KOHTP3AXO/IU Y MIZKHAPOJHOMY MPABI:
EBOJIIOLISI IOTJISIAIB

Bineubknii €. B.
acnipanm xageopu MidHCHAPOOHO20 NPABa
ma NOpiGHANLHO20 NPABO3IHABCNEA
Hayionanvuoco asiayitinoco ynieepcumemy
M. Kuis, Yxpaina

Ha mopo3i XXI cTomiTTst MibkKHapOIHE CHIBTOBAPHUCTBO 3IMITOBXHYJIOCS 3
HHU3KOIO HOBITHIX BUKJIMKIB, [0 CTBOPIOIOTH YMMAJIO TIEPELIKO HA IIUIAXY HE
IIPOCTO JAEMOKpAaTH3amlii CyCHiTbHO-TIPaBOBUX BIIHOCHH, a 1 NOJAJBIIOTO
po3BUTKY mroacTBa. CydacHi MiXKHApOJIHI BiTHOCHHH Ta 30pOiHI KOHQIIIKTH
MDK Jiep’kaBaMH BHMAraroTh, 3 OJHOTO OOKy, I'PyHTOBHOTO TEOPETHYHOTO
OCMHCIICHHS, 3 IHIIOTO — KapAWHAJIBHNUX HONITHYHHUX pilIeHb. 3a TaKUX
00CTaBMH Ha NEPIIUi IUIaH BUXOISTH IPOOJEeMHU 3a0e3MeUYeHHsT OCHOBHHX
npaBa Ta CBOOOJ JIIOJAWMHH, B33a€EMOJIis MIKHApOJHOTO CIIiBTOBapHCTBa B
LIIOMY, SIKE y TAHOMY KOHTEKCTI O3Ha4ae po3poOKy eheKTHBHHX 3aco0iB
peaitizaiiii Mi>KHaApOIHO-TIPABOBOI BiIMOBINAIBHOCTI Ta MPUMYCOBHX 3aXO0/IiB
cepel SKMX BaXJIHMBE MICIC 3aiiMaiOTh KOHTp3axoiu. s 00’ €KTHBHOI
OIIIHKH  BIUTUBY  KOHTP3aXOXiB y CHCTEMi MDKHAapOTHO-TIPaBOBOI
BIMOBITAIBFHOCTI BOAYAETHCS IOLUIBHUM JOCIIAATH €BOMIOIII0 IIHOTO
MOHATTS, SKWH HAOyB IMOIMUPEHOCTI yV JOKTPHHI CYYaCHUX MiKHAPOTHHIX
MIPaBOBITHOCHH.

CaM TepMiH «KOHTp3axo1m» OyB BBEACHUH B Mi>XKHAPOIHO-TIPABOBHI 00IT
apOiTpaxkauM pimeHHsM 1979 p. ¥V copasi CIIA mpotu ®@paniii npo Yroxy
PO MOBITPSIHE CIIONyYeHHS. 30KpeMa y HbOMY 3a3Hadasiocs: «SIKIo BUHUKAE
cUTyalisi, sika, Ha JyMKY OJHI€i Jep)KaBu, MPENCTaBIsAE MNOPYIICHHS
MDKHApOIHOTO 3000B'I3aHHS 1HIIOK JEpKaBOl0, TO Teplia Jep)kaBa Mae
MPaBO B MEXaXx, BCTAHOBIICHUX 3arajlbHUMH HOPMaMHU MDKHApOJHOTO 1paBa
11010 3aCTOCYBaHHS 30pOIMHOT CHITH, BiICTOIOBATH CBO{ IpaBa 3a JOMOMOTOI0
kouTp3axomiy [1]. Ilpu mpomy apbiTpak MiAKPECINB, MO 3aCTOCYBAHHS
KOHTP3aXO/iB Ma€ BiAMOBINAaTH MEBHUM yMoBaMm. Llel iHCTUTYT BigKpHBae
3HAYHI MOXIIMBOCTI /ISl 3JIOBXKMBaHb, OCOOJMBO 3Ba)kal0UW HA HEpiBHI
MOXJIMBOCTI HOT'O 3aCTOCYBaHHS Pi3HUMH 32 MOTYTHOCTI AepkaBamMu. Tomy
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MDKHApOHE MPABO TOJOBHY YBary MpUIiIsSe BU3HAYSHHIO YMOB i 0OMEXeHb,
SIKi 3BOIMITH O 10 MiHIMyMY MOKIIBOCTI 3JIOBKHBaHHS.

BincyTHICTh WiITKMX KOHBEHLIHHMX YW KOAW(IKOBAaHUX MIiKHAPOIHO-
NIPaBOBUX HOPM, SKi O TOpKamucs NHTaHb MHPHOTO BPETYIIOBAHHSI
PI3HOMaHITHHX CHOpiB MK Jep)kaBaMH, 3aCTOCYBaHHS KOHTP3aXOHiB Ta
MDKHAapOIHOTO TIPHMYCY, 3yMOBHIJA OBTOTPHBANLY 1 KpPOHITKY poOoTy
Kowmicii 3 mixkaapoaoro npasa OOH, cnpsimoBaHy Ha po3po0Oky Crateii mpo
BiJINIOBIAJILHICTD JEPiKaB 32 MKHAPOHO-TIPOTHUIIPABHI JiTHHSL.

Y mpoueci po3pobku Kowmiciero mnpoexty Takux Crareit  Oyno
BHOKPEMJICHO JIBA CAMOCTIHI HAmpsMKH POOOTH — pO3pOoOKa Mpoleayp
MHUPHOTO BPETYJIFOBAHHS CIIOPIB MIX JIepKaBaMH, OB’ SI3aHUX 13 BYMHEHHSIM
OJHIEI0 3 HHUX MDKHApOAHO-IPOTHIIPABHOTO [isIHHS, Ta perjlaMeHTarlis
3aCTOCYBaHHS KOHTP3axXOJiB y BigNOBiAh Ha Taki HisHHA [2, c. 437]. Cnuig
3a3HaunTH, mo Kowmicis Mixkaapogroro nmpasa OOH B xoxi cBO€l poOOTH HaJ
BUIIEBKa3aHUM HPOEKTOM JOCHTh TPHBAIMH Yac BHKOPHCTOBYBala TEPMiH
«CaHKII» 1010 IPUMYCOBHX 3aX0/IiB, BXXUTHX Yy BIIMOBIIb HA IPOTHIIPABHE
nisHHEA. | nrmmme Ha 3aBepIIaNbHOMY eTami OyJIo BHPINIEHO 3aMiHUTH HOTO
TEPMIHOM «KOHTp3axom». OIHI€I0 3 MPHYMH TaKoi 3aMiHM cTajla CyJ0Ba
MpaKTUKa, 1 30kpema, pimenns Mixuapoanoro Cyny OOH y cmpasi mpo
JTUIJIOMATHYHUA Ta KOHCYNbchkuil mepconan CIIA B Terepani (1986 p.).
Hapemri 12 rpynus 2001 p. T'enepanpra Acambiess OOH mnpwuiiHsiia
Pesonronito A/RES/56/589, mo B skocti nmonatka Mictuth CraTTi mpo
BIJIMOBINAJIBHICTh J€pPKaB 3a MDKHApOIHO-NPOTHIpaBHI misHHA. Llei
JOKyMEHT HE € 00O0B’SI3KOBHM JDKEPEJIOM MIKHAPOIHOTO TpaBa, a OTKe
000B’SI3K0BOT  IOPUAWMYHOI CWJIM HE Mae€, HOro TIOJIOKEHHS MaroTh
peKOoMeHIaliiiHuii xapakTep. Xo4a BOHHM BCE€ JK Takd OTPUMalU
3araJbHOCBITOBE BU3HAHHS SIK 3BUYA€BI HOPMH MDXKHApOJHOTO 1IPaBa, Mpo 10
CBITYMTh aKTHUBHEe mnocuiaHHs Ha CraTTi MIDKHAPOAHUX CYAOBHX Ta
apOITpaKHUX yCTaHOB.

VY «CrarTsx 1po BIANOBIJAIBHICTh JEpKaB 32 MIXXHAPOIHO-IIPOTHITPABHI
nistHHsy - 2001 p. koHTp3axozam mnpucBsdeHa [uaBa 11 Yacruum 11
«IMmemenTanis  MDKHapoJHOT — BINIOBIAATBHOCTI  JepXkaB», B  sIKid
BCTAaHOBJIFOETHCS MOPSIJIOK 3aCTOCYBaHHSI KOHTP3aXxO/iB Y IPAaBOBUX PaMKax,
BHU3HAYAIOTHCS OOMEKEHHS Ha NPUHHATTS KOHTP3axO[iB, N[00 YHHUKHYTH
3JI0BXKMBAHHS JAHUMH 3axojiaMu. JlepKaBu MaroTh NMpPaBO 3aCTOCOBYBATH
KOHTP3aXOAW JIMIIE CTOCOBHO JIep)KaBH, SKa MOPYIIWIA MiKHAPOIHI
3000B'A3aHHS 1 TUIBKW B TOMY BHIIQJKy, KOJH Jiep>KaBa-TIPaBOIOPYLIHUK
BIZIMOBJISIETBCSL  IOOPOBUIBHO BHKOHAaTH 3000B'A3aHHSA, IO JIO3BOJISIE
TOBOPUTH TIPO KOHTp3axomu sK 3aci0 3a0e3medeHHs pearizaril
BIZINOBITAJILHOCTI JiepkaBu. beznocepenupo cam Teker Crareil He pO3KpHBAE
MTOHATTS] KOHTP3aXO0/iB, (PaKTUYHO HO3BOJIAIOYN BHU3HAYATH IX BUXOJIMYH i3
yYCTaJeHol NPaKTUKA MDKHAPOJHWX TMPABOBIIHOCHH SK OJXHOCTOPOHHI
MIPUMYCOBI 3aX0H TOTEPILIOT AeP)KaBU IIOA0 AePKABH-TIPABONOPYIITHHUII 3
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METOIO0 3a0e3ledeHHs BHKOHAHHA 3000B’s3aHb, SKI BUIUIMBAIOTH 3
MIPaBOBIAHOCHH BiATIOBiZaIbHOCTI [3].

B npaktuaHOMy 006iry HaHOUIBII YacTO 3aCTOCOBAHUMH KOHTP3aXO0IaMH
CHOTOJIHI MOXXHA Ha3BaTH OOMEKEHHS €KOHOMIYHOTO (ITiJBUIICHHS MHUTHHUX
300piB, OOMEXEHHS IMIIOPTY, BBENEHHS JIICH3yBaHHSI a00 KBOTYBaHHS
30BHIIIHFOCKOHOMIYHUX  Omepalii) Ta  MOJNITHYHOTO  XapakTepy
(mo30aByieHHsT 200 OOMEXEHHs IMIUIOMAaTHYHUX IPHUBLUIEIB Ta IMYyHITETY
odiLiifHUX MPEACTaBHUKIB JAepKaBH MOPYIIHUI, BIIKIMKAHHS CBOTO I0CIA,
JICHOHCAIlisl JIOTOBOPY, BiIMiHA 3aIUTAHOBAHUX BI3UTIB KEPIBHHKIB i€l
JIepKaBH, PO3PUB JUIUIOMATHYHHUX BiJHOCHH TOILIO).

He moxna He 3razatu mpodecopa MiKXHAPOJHOTO MyOJYHOro mNpaBa
napusbKoro yHisepcurety [l. Aynanna, sSIKUi y cBOIX Ipalpix 3a3Hayas, II0
«KOHTP3aXOAW — MEXaHi3MH TPHUBATHOTO TIPABOCYAIS, SKi ICHYIOTb,
HacamIiepes depe3 Opak BiJNOBITHUX MDKHAPOTHUX I1HCTUTYIH; BOHH
MIEPETHHAIOTHCS 3 IHCTUTYTOM BiAIMOBINANBEHOCTI, BIUIMBAIOTh HA HHOTO, BTIM
HE BHUTIKAIOTh 0e31ocepeTHbO 3 HEoro» [4].

CyyacHa mpaBoBa JOKTPHHA pO3IJISA€ TOHATTS KOHTP3aXOXdiB Y
CYKYIHOCTI 3 TakMM IOHATTSAM SK «CaHKILIi», SIKE OJHO3HAYHO € OibII
BXXMBaHHM Ta 3BMYHUM Y NpakTU4uHiil miomuHi. [Ipote mo crocyerbes ix
CyTi, TO Ha IYMKY JIESIKHX IOPUCTIB-MDXKHAPOJHHKIB, NepKaBHUX Ais4iB Ta
TIOJIITOJIOTIB HaBeJIeHI TEPMIHM € CHHOHIMaMH, HATOMICTb iHIIII BBAXKAIOTh iX
MOHATTSMH, 10 03HAYAIOTh Pi3HI MPABOBI sBUIA. Bimpasy oKpecauMo HaIry
TOYKY 30Dy, IO JaHi TePMiHH HE € CKBIBAJICHTHUMH OJUH OJHOMY. Pi3HHUIIA
MiX HAMH TIOJISITae Y MacmITadi Ta cy0’€KTax iX 3aCTOCYBaHHS.

IMoromxyemocs 3 amymkoro FO. ManmineBoi, 1o NpUYMHA TAKOTO
PI3HOMaHITTS AyMOK IIOB’s3aHa 3 HEOJHAKOBUMHU ITIJIXOJJaMHU 10 BU3HAYECHHS
MIPUPOIN Ta WiJieH caHKIH. J[ogaTKOBI TPYAHOIII 3yMOBIIOE TOH (aKT, IO
TEPMiH «IIPUMYCOBi 3aXOIu», SKUi BHKOpHCTOBYyeThes B Cratyti OOH,
croroHi B odiniiHux gokymeHTax Panm besneku iMeHyeThCs HE 1HAKIIE SIK
«CaHKILi», HE3BaKAIOUM Ha Te, Mo y TekcTi CTaTyTy TepMiH «CaHKLIiD» He
BHUKOPHCTOBY€EThCs B3arai [3, c. 47].

PosrnsiHeMo TOUKy 30py iHO3EMHHMX BUSHHX 3 NPHBOIY LILOTO MHUTAHHSL.
Tak, mpodecop A. Kaccese 3BepTae yBary Ha Te, 1m0 HaOyja MOIIUPEHHS
NpaKTHKa 3alpOBa/KEHHSI CAHKIIH MDKHApOJHUMH OpraHi3alisiMH, B TOMY
YUCIi K Peakilisi Ha IMUPOKOMACIITa0HI MOPYIIEHHS MiXKHApOJHOTO IpaBa.
IIpu usomy A. Kaccese HaromoumryBaB, IO B TOH 4Yac SIK KOHTP3axoAu
BXKHBAIOThCS OKPEMUMH Jep)KaBaMM, CAaHKIIl € KOJCKTHBHUMH 3aX0JaMu
pearyBaHHs i HOCATB iHCTUTYLiHHMIT XapakTep [5]. Tak, E. Llomep BBaxae, 1o
B Cy4aCHOMY MI)KHAPO/THOMY TpaBi BUKOPUCTAaHHS TEPMiHIB KOHTP3aX011» Ta
«CaHKIi» Mae TeBHI BiaMiHHOCTI. Ha mpoTHBary KOHTp3axojaM CaHKIII —
Oimpm KOHKpeTHI 3axomu. KoHTp3axomm — me TUMYAacoBi mii sIKi HOCSTH
MIPUMYCOBHI XapakTep, B TOH 4ac sIK CAaHKIII MalOTh OCTATOYHY FOPUIHUYHY
CHJly Ta KapalbHi BmacTHBOCTI. JIo TOro », caHKIi MaroTh ITyOIiuHUI
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XapakTep, CIIPSIMOBaHMIA Ha 1HIIT KpaiHH, SIKOTO HE MAlOTh KOHTp3axoau. | Ti, i
IHIII BHCTYNAalOTh y SKOCTI BIANIOBiAlI HAa TPOTHIPABHY TOBEOIHKY Y
MDKHapOTHOMY TIpaBi, ajie CaHKINi CHpaBIIIOTh HA TOPYIIHWKA, SKUH He
BUKOHY€ 30008’ SI3aHHSI, YIBTHMATHBHAN Ta 0CTaTOUHMI BIUHB [6, c. 75].

[MpencTaBHUKN HALiOHAJIBHOI MPaBOBOI IOKTPHHH TEX MAaIOTh BIIACHY
MO3MMI0 i3 JaHoro nutaHHs. 3okpema FO. braxkeBu4 cTBepIKy€ IO «MOKHA
TOBOPUTH NP0 TMEBHY TOTOXHICTh MDK TEPMIHAMHM «CaHKOID» ¥
«KOHTP3ax0OAW», aje 3 IIEBHHUMHU 3ayBaKCHHSIMH. TepMIH «KOHTP3aXOAN»
OiJIBLI TOYHO BINNOBiZAE peanisiM MDKHAPOIHOTO JKUTTS, 00 MiIKPECIIoe
BHUMYIIICHICTh 3aCTOCYBAaHHS BIJMOBIMHUX 3aXOJiB (TOOTO y BIiAMOBiIL Ha
MDKHApOJHO-NIPOTUIIPABHE AiSIHHS, BIJMOBY JIIKBiJyBaTH HOTO HACNiAKH) B
TOW 4Yac SK MOHATTS «CaHKIIS» CTaBUTh HArojloC caMe Ha KapaJbHOMY,
MIPUMYCOBOMY aCIIeKTi TaKuX Iii» [7, c. 144].

TakuM YHMHOM, KOHTpP3aXOAW € PI3HOBHAOM IIPUMYCOBHX 3aXOJIiB B
paMKax MIDKHApOIHOTO IpaBa CyTh SKHX IIOJITA€E Yy IIPAaBOMIPHHX 3aX0/ax
MIPUMYCY, IIO 3aCTOCOBYIOThCS IOTEPIUIMMH YW IHIIUMH AEpXKaBaMH 10
JCepkaBy, sKa BYMHWIA MDKHApOIHO-TIDOTHIIpaBHE [IisHHA. ToOTO
KOHTP3aXO/U € YaCTHHOIO BHYTPIIIHBOI MOJIITHKH JIEPAKABU 3 METOIO 3aXUCTY
iX 3aKOHHHUX IpaB Ta IHTEPECiB, BIJIIKOJYBaHHS 3alOMisSHOI MIKOAH abo
BiJTHOBJICHHSI TIOPYIICHOT0 MI>KHAPOHOTO MPABOIIOPSIKY.
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®OPMYBAHHS PEI'TOHAJIBHUX MEXAHI3MIB BOPOTbBHU
3 BIIMUBAHHSIM KOIITIB B €EBPOIEVICHEKOMY COIO3I

JxeBara-Tperbsaxosa C. IO.

acnipanm xageopu MixzcHapoOHo20 ma €6PONENCbK020 Npasd
Hayionanvnoeo ynisepcumemy «Odecoka opuoudna akaoemisny
m. Odeca, Yrpaina

[Mepmmm MiXHapOJHUM JOKYMEHTOM JKOPCTKOTO IIpaBa, IO TOPKAaBCS
npoGematuky 60poThOH 3 BigMuBaHHsAM KomTiB ctana Konsenuis OOH mpo
60poTE0y IPOTH HE3AKOHHOTO 00Ty HAPKOTHYHHX 3aCO0IB i IICHXOTPOITHUX
pedoBun 1988 poky, mo Oysa BusHaHa 192 faepikaBaMu, i CTOPOHOIO SKOI € 1
VYxpaina [1]. 1990-Ti poku cTany 4acoM TUCKYCIl MO0 TOUYKH MPHUKIAACHHS
3ycwib y OOpoTh0l 3 TpaHCHALliOHAIBHUMHU KPUMIHAJbHUMH TPYIaMHu Ta
TPAHCHAIIOHAIFHOIO 3JIOYMHHICTIO B HiloMy. OZHHM 3 pPe3yJbTaTiB Mi€l
JMCKYyCIi CTajo TIOIIMPEHHS MIDKHAPOJHOK CIIJIBHOTOIO HOPM MO0
00poThOM 3 BIIMHBAHHAM KOINTIB HA IHMIN CEPHO3HI 3IOYMHH, KpiM
HAapKOTUYHHMX 3JI0YMHIB, Ta BH3HAHHS HOBUX 3JIOYMHIB NpEIUKATHUMHU.
SlckpaBoro 1TIOCTpAIli€l0 TAaKOTO MOIIMPEHHS CTajlo yXBaJeHHA Pamoro
€spomnu 8 nucronazna 1990 poxy KoHBeHLiT mpo BiIMHUBaHHS, ITOIIYK, apeIlT
Ta KOH(]IiCcKamifo MOXOMIB, OACPKAaHUX 3JIOYMHHUM IULIXOM [2], Bimomoi
Takok sik CtpacOyp3bka KOHBEHIlis. BOHa crana mepimuM MiKHAPOIHUM
JIOTOBOPOM, MPUCBSTMEHNUM BHKIIOYHO MUTAHHAM OOpOTHOW 3 BiJMHUBaHHAM
rpoliei.

Tak camo sik i KouBenuis 1988 poky, Leil JOKyMEHT CTOCYETHCS
BUKJIIOYHO TMOJIOKEHb KPUMIHAIBHOTO TpaBa. 30KpeMa, BiANOBIIHO M0
yacTHHU riepiioi crarti 6 KoHBeHIil, BiAMUBaHHS KOIITIB IMOBHMHHO OyTH
BU3HAHO B HANiOHAIPHUX 3aKOHOJABCTBaX B SIKOCTI KPUMiHAJIBHOTO
npaBonopyienns. OnHak, Ha BiMiHy Bix BizeHcbkol konBeHuii 1988 poky,
3micT CTpacOyp3bK0i KOHBEHIIIT He 0OMEKY€ETHCS JOXOJaMH BiJl HAPKOTHKIB,
aJle TaKoXK BKJIOYAE JIOXOAM, OTPUMAaHI BijJl IIMPIIOrO KOJia CEepPHO3HMX
KpUMiHaJIbHUX IpaBornopyiieHb. KOHBEHLis CTOCYeThCs Ha OOpOTHOI 3
OpraHi30BaHOIO TPAHCHAIIOHAIBHOI KOPUCIHMBOIO 3JI0YMHHICTIO B IIJIOMY.
30Kkpema, BIJIOBIIHO 70 4acTHHHU YeTBepToi crarri 6 KoHBeHuii, cTopoHn
MpH MiANUCaHHI abo 37Mavi Ha 30epiraHHS CBOi paTu(ikaliitHoi TpamMoTu
MOXYTh BHM3HAQUUTH TIEpeJIiIK TPEAUKAaTHUX 3JIOYMHIB, ab0 Kareropiit
3JI0YMHIB, MLIOA0 SIKMX Jiep)KaBa BBAKAE 3aCTOCOBHHUMHU IOJIOKEHHS
Konsenuii. BogHouac, yactiHa apyra cTarTi 6 BCTAHOBIIOE, III0 HEBAXKIIMBO
YM MUIATa€ NPeIUKaTHUN 3710YMH KPUMiHAIBHIA IOPHUCAMKINI CTOPOHU
KonBenuii. Baxko ne moromurucs 3 O. B. KpacHoGoponoBum, sikuit
HaroJjoCHB Ha MPOTPECUBHOCTI TAaKOi peAaKIlii cTaTTi, MO BiAMOBiAama TyXy
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€BPOIEICHKOro 3aKOHOABCTBA, SIKa BOJHOYAC BiAKPUBAJIa MOXIIHMBICTD IJIS
KpUMIHAJIbHOI KapHOCTI OyIb-SIKOTO BiAMHBaHHS IOXOMIB, OTPHMaHHUX
3JI0YMHHUM IIUIIXOM, a 3 IHIIOrO OOKy BHMarajia «BCTaHOBJIEHHS MPUPOIN
HaOyTTA BiAMOBimHOrO MaifHa Ta moTpeOyBama BiIl OprafiB CIiIcTBa
JIOBE/ICHHSI CaM€ KOHKPETHOI'O 3JI0YMHY, BHACHIJOK KOro Oyino 3100yTe 1e
MaifHO, Ta Mpo SAKUH Oe3yMOBHO NMOBHWHHA Oyiia 3HaTH ocoba, sKka Hamaii
«BiIMHUBaNay» JOOYTI MM NUIIXOM TPOIMIOBI KOIITH YU IHIII 3JIOYHHHI
noxomu» [3, c. 203].

Pa3om 3 Tum, KoHBeHI1is1 BCTaHOBMIIA JIEK1JIbKA ONLIIOHAIBHUX MOJIOKEHB,
SKAMH JIepKaBU Oyl IIlaHI CKOPHCTAaTHCSA BHKIIOYHO B pasi CBOEi
roToBHOCTI. Tak, YaCTHHOIO TPETHOIO CTATTI 6 OYJIO BU3HAUCHO, 1[0 CTOPOHU
MOXYTb (aie He 3000B’s3aHi) BXKHMBATH 3aXOJiB, IIO0 BOHH BBAXKAIOTh
HEOOX1THUMHU, JUI KpUMiHalli3alil B CBOEMY Hal[iOHAJIbHOMY 3aKOHOJIaBCTBI
CHUTYyallilf, KOJH IPaBOIOPYIIHUK MOBHHEH OYyB NMPHITYCKaTH, IO BIACHICTS,
SIKOIO BiH OTIEPYE, € JI0XOAO0M, OTPUMAaHUM 3JI0YMHHHUM IIISIXOM, KOJIU BiH JisIB
3 METOI0 OJIep>KaHHS MPHOYTKY, a00 KOJIM BiH MisSB 3 METOI MPOJOBKCHHS
3JI0YMHHOT JISUTBHOCTI.

He BincraBaB Bim Pamm €Bpomm i €Bpomeiicekuit Coro3. B ueprHi
1991 poky HuM Oyinia po3pobiieHa J{upexTrBa 11010 BIIMUBAHHS KOIITIB [4].
Hero, 30kpema, BiAMHBaHHS KOIITIB OyJI0O BU3HAYCHO SIK 3JI0YMH B TOMY X
Kiroui, mo i B BigeHcekiit koHBeHwii 1988 poky, xouda aepkaBaM-uieHaM
OyJo IO3BOJIGHO PO3IIMPIOBATH IIEPEIiK MPEAWKATHUX 3JI0YMHIB Ha iHII
KpUMiHaJIbHI IPaBONOPYIIEHHS KpiM KOHTpabaHau HapkoTukis. B 2001 poui
JupexktuBa Oyna JIONOBHEHAa TaKMM YHHOM, aOW JI03BOJIMTH JAEpKaBaM-
YjieHaM BIIPOBAJDKYyBAaTH 3aKOHOJABCTBO NpO OOpOTHOY 3 BiJMUBAHHS
KOIIITIiB, 1[0 TOKPUBAJIO O BCi CEpiO3Hi 3II0YNHH K MIPESIUKATHI 3TOYMHHA JIIIS
BiIMHBaHHS KOIITIB [5].

OcratouyHe oGOpMIICHHS pETIOHAIFHUX MEXaHi3MiB OOpOoTEOM 3
(iHaHCYBaHHSAM TEepOpHU3My TIIOB’s3aHe 3 yxBaleHHAM Konsenmii Pamu
€BporM MPO BIAMHUBaHHS, MONIYK, apemT Ta KOH(ICKAII TOXOIIB,
OJIepKaHMUX 3JI0YMHHUM IIUIIXOM, Ta PO (iHAHCYBAaHHS TEPOPU3MY, BiTOMY
TakoX sk BapmiaBcbka KoHBeHIs. KOHBEHIIE€I0 BBOAMTHCS HOHSTTS
«(iHAaHCYBaHHS TEPOPHU3MY» Ta «TEPOPUCTHYHOTO AKTY» SK KPHUMiHAJIHHUX
3JI0YMHIB, Ta BHU3HAYAETHCS, LIO I 3JIOYMHU HAJEKATh JIO HaWOUIbII
CepHO3HNX NPEANKATHUX 3JI0OYMHIB A BiAMHBaHHSA KOIITiB. KoOHBeHIis
CTOCY€THCSl 3aXOJiB LUBUIBHOTO, aIMiHICTPAaTHBHOTO Ta KPUMIHAJIHHOTO
IIpaBa IIPOTHU BIIMUBAHHS KOILITIB Ta ()iHAHCYBaHHS TEPOPH3MY.

[TpuKMeTHNM € TaKOX MEepeTiK aAMiHICTPaTUBHHUX 3aX0AiB OaHKIBCHKOTO
KOHTPOJIO, BH3HaYeHWX KOHBEHIi€I0, a caMe IIOJO POl MiAPO3ILTIB
(iHaHCOBOI PO3BiAKM B 3aM00IraHHi BiIMUBAHHIO KOIITIB JIA (hiHAHCYBaHHS
Tepopm3Mmy. Kpim  toro, KoHuBeHmis 3aoxodye JepkaBH-ydacHHIII
BHKOPUCTOBYBATH BiAMOBIIHI 1HIIIIaTHBH M’ SIKOTO IpaBa MPOTH BiJIMUBAHHS
KOWITIB Ta (hiHAHCYBAaHHA TEPOpPHU3MY B 0araTOCTOPOHHIX MIXYPSIOBHX
oprasizarisx.
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26 sxoBtHs 2005 poky Oyno BHeceHO 3MiHM 110 aAupekTuBr €C mom10
BIIMHBAaHHS KOINTIB (AKi cTamm Bimomi sky Tpers mupektnBa €C mpotu
BIIMUBaHHS KOIUTIB), SIKI CTOCYBaluCsl 3amoOiraHHS BHUKOPHCTaHHS
¢iHaHCOBOI cucTeMH Ui ITiyielt BinMuBaHHA KomTiB. Cepen iHmoro, Tpers
mupektuBa €C moOKJaga Ha JepikKaBH-WICHH OOOB’S30K 3arpoBaJuTH
3aKOHOJABCTBO IIPO BiIMHUBAHHS KOIITIB, IO MOKPUBAJIO O (iHAHCYBAaHHS
TEPOPU3MY Ta TEPOPUCTUYHUX AKTIB, SIKI € MPEJUKATHUMH 3JIIOYMHAMH IS
BimMuBaHHsA KomTiB. Sk mumme mpodecop [. A. I'pumsk, «aupexrtuBa
TIO€/IHAJIA TIOJIO’KEHHS ITPO BIIMUBAHHS rpoliei Ta (PiHaHCYBaHHS TEPOPH3MY
30pi€HTYBaBIIM  [IEPXKABH-yYacHWII HAa JOTPUMAaHHSI  MDKHapOIHUX
CTaH/AApPTIB 13 KOHKPETHUM IOCHJIAHHSAM Ha 3arpo3y 3 OOKy Tepopusmy, Ha
HeoOXigHicTh Opat mo yBarm poboty PATD i HeoOXigHICTH 3MIHHTH
MOJIOKEHHS 1eHTH(IKaIIl KITI€HTIB y CBITII MDXXKHApOIHUX Toaii» [7, c. 115].
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CHUCTEMA JOI'OBOPIB IIPO PEAJIMICIIO
MIK YKPATHOIO TA €C

Jlepuenko I. C.
acnipanm kageopu MidzcHapoOHo20 ma €6PONENCbK020 Npasa
Hayionanvnoeo ynisepcumemy «Odecoka opuoudna akaoemisny
m. Odeca, Yrpaina

[Ipu po30ymoBi crcTeMH MDXHAPOJHHUX JOTOBOPIB IIOIO peaaMicii Mix
Vkpainoto Ta €C CTOPOHM BUXOIATH 3 TOTO, IO NMUTAHHS peagMmicii €
yacTHHOWO cdepru cBobomy, Oe3neknu Ta mpaBocyans B mexax €C, a 30Ha
cBoOOaM, Oe3neKku Ta NpaBoCyIns € oaHiero 3 Takux chep B skii Coro3
(BimmoBimHo mo crarti 4(1, 2j) JloroBopy mpo (YHKIIOHYBaHHS
€sporeiicbkoro Coro3 — JIOEC) [1] Ile o3nauae, mo i Coros, i JgepxaBu-
YUYaCHUIII MOXYTh BUJIaBaTH 3aKOHU Ta YXBaJIOBaTH FOPHIUYHO 0OOB'S3KOBI
aKTH 00 peaaMicii ocib. JlepkaBu-uiieHu 3/1iHCHIOIOTh TXHIO KOMIIETEHIIO
B Tifl Mipi, B akiit Cor03 He peaizyBaB CBOIO KOMIICTEHIO (cTaTTs 2(2)
ADEC). Crarreto 79 JPEC mepenbadeno moxumBicts Coro3y yKiIagaTu
YTOAH 3 TPETIMH KpaiHaMU PO peanMiciro. SIK HACTiOK, € KUTbKa BaXKITUBUX
i MiKaBUX FOPUANIHHUX ACHEKTIB MDKHAPOTHOTO IIpaBa MIOA0 peaamicii ocid
Mix YkpaiHoto Ta aepkaBamMu-wieHamu €C.

[Nepmmii nonsirae B ToMy, 10 (yHIaMEHTaIbHA MDKHApOJHA yroja mpo
peanMiciio y BilHOCHHAX MiX YKpaiHot Ta nepxapamu-uicHamu €C € Yroga
Mix YkpaiHoio Ta €BpornelicbkuM CHiBTOBapHCTBOM PO PeaaMicito ocid
mignucana B JlrokcemOyp3i 18 wepsust 2007 poky [2]. OcHOBHHI XapakTep
i€l Yroau 6asyerbest Ha ctatTi 216(2) ADECS: yrinaneni goroopu Coro3oM
€ o0Oop’s3koBuMH s iHcTHTynili Coro3y Ta HoOro JepkaB-wJIEHiB.
BumieBkazana Yrojaa ykiajaeHa Bix iMeHi €Bporneiicbkoro CIiBTOBapHCTBa,
sKke B Wi Yromi mpenctaBimse Bci KpaiHu-wieHn €C, 3a BHHATKOM
KopomictBa [lanii Ta PecrmyOmiku Ipmanmis. [Hmmmm cinoBamu, npyruit
ACIIeKT — IIe BU3HAYCHHS TOTO, SIK PETYIIOETHCS PeaaMicis ocid Mixk YKpaiHOO
i KoponictBom [lanist Ta Yxpainoro ta PecmyOumixoro Ipnanmis. Tperiit
acriekT moB’s3aHMK 3 BuxoxoM Cnonydenoro KopomiserBa 3 €C, mo
migHiMae muTaHHs po Te 9u Yroaa 2007 poky Bce Ie MOIIMPIOETHCS Ha
BenmnkoOpuTaHio Ta SK 3IIHCHIOETHCS PETYIIOBAHHS peanamicii ocid Mix
VYkpainoro 1 Cnonyuenum KopomnisetBom. [To-dyetBeprte, 1e Te, o YkpaiHna
yKJaja JBOCTOPOHHI YroAW TPO PEaaMICii0 3 ACSIKUMH €BPOMEHCHKUMH
JepkaBaMu 10 ix BcTymy g0 €Bpomeiicbkoro Coro3y (MH MaemMo Ha yBasi
KOHKpeTHO YTopchky PecnyOumiky, Pecniy6miky Ilombiia, Pecrry6miky JlaTsis
ta PecryOnixy bBosrapis). Takum 4YMHOM, BHHHMKAa€ IWTaHHS, SK i
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JIBOCTOPOHHI yTroaHW KOpemroioTh 3 Yrogoto 2007 poky. Hapemri, m’saruii
acrekT: BimoBimHO 1o crarTi 16 Yromm 2007 poxy YkpaiHa ykiama psim
IMIUTEMEHTAIIITHIX TIPOTOKOJIB 3 OKPEeMHUMH AepkaBaMu-wieHamu €C, mo
TaKOXX € TIPEIMETOM OKpPEeMOro JOCTi[KeHHS. ToMy METOI0 JaHOTO
JNOCTIDKEHHSI € BH3HAYCHHA OCOONMBOCTEH MIKHAPOTHHUX JJOTOBOPIB
peryioBaHHS peanmMicii ocid mixk Ykpainoro Ta aepkaBamu-dwieHamu €C.

Sk 3a3Hauanocs BHINE, OCHOBHMUI MIKHapOJHO-IIPABOBHI JOTOBIp PO
peanmicito MK YkpaiHoio Ta aepxaBamu-wieHamu €C € Yroma Mix
€pponeiicckuMm  CrHiBTOBapHCTBOM Ta YKpaiHOIO IIpo peaaMiciro ocil.
BigmoBinHo 10 ycraneHol mpakTuku €Bponeicekoro Coro3y Yrona
2007 poky kBamiikyeTbcs SIK 3MilllaHA JIBOCTOPOHHS MiXKHapoJIHa yroja,
OCKIJIbKM i JIOTOBIpHUMH cTOpoHamu € €Bpormeiicbke CIiBTOBapuUCTBO 3
omHOTO OOKY Ta NepkaBa YKpaina 3 iHmoro. OgHaK CIiJ MiAKPECIUTH, 110
€Bporneiiceknii  Coro3 3aMIiHMB 1 CTaB CHAAKOEMIIEM €BPOIEHCHKOTO
CmiBroBapuctBa BimmosimHo mo crarti | JlicaboHcekoro moroBopy. Lle
o3Hauae, mo Yroma 2007 poKy 3aNHMIIA€ThCS OOOB'I3KOBOIO IS
€Bporeiicbkoro Coro3y depe3 MpaBOHACTYITHHUIITBO, a Terep JloroBipHUMH
cTopoHaMHt € YKpaina ta €Bponericbkuil Coro3. BaxkinnBo Takoxk 3a3HaYUTH,
o BigmosiaHo g0 crarti 1(b) Yromu 2007 poky, mis migei miei Yromu
«JepkaBa-4ieH» O3Hadae Oyab-sKy AepxkaBy-ulieH €Bporneiicbkoro Coro3y,
3a BuHATKOM KopomiscTBo [lanis ta PecriyOuniku Ipnannis. [Hmmmu cnoBamu,
MIXKHAPOJIHO-TIPABOBE PETYJIIOBAHHSA MIX UMM KpaiHAMH HE MiAmajae Imif
niro Yroau 2007.

Crarra 18(2) Yromu 2007 poky 0coONHBO MiIKPECITIOE, MO 11 YToAa He
mommproeTbess Ha Teputopis KopomicrBa [amis. Lle monoskeHHs Oyio
yrouneno y CrinpHill nmexnmapamii moxo [anis mo Yromm 2007 (sxa €
HEBi’ eMHOIO YacTHHO i€l Yroaw) — JoroBipHi CTOPOHH B3SATH 10 BigoMa,
mo 11 Yroza He MOMHPIEThes Hi Ha Tepuropiro Kopomiscta [aHis, Hi Ha
rpomaysia Kopomiserea Jlanis. Takox BiamoBigHo 1o crareit 1 i 2 [IpoTokomy
mojo no3utii Jauii, nonanuit 1o JloroBopy mpo €Bpomneiicekuii Coro3 i 110
Jorosopy npo 3acHyBaHHs €Bponeiicbkoro CriiBroBapuctsa JlaHis He Opaia
y4dacTth y npuiHATTI Pittenss Paqu Bin 29 muctonana 2007 p. 11010 yKIaaeHHS
VYroma mik €sporneiicbkkum CriBTOBapUCTBOM Ta YKPaiHO MPO peaaMicito
0ci0 [3] i He 3B’sI3aHEe HUM 1 BOHO HE MiJUIIrae 3aCTOCYBaHHIO 110710 JaHii.

IIpore CrminbHoro neknapamniero moxo [anii g0 Yromu 2007 poky
BCTAaHOBJICHO, IO TaK JIOLUIBHO, 00 YkpaiHa ta [laHis yKJlaiu yromy mpo
peaaMicilo Ha THX K€ yMOBax, IO i 11 Yroaa. Taka yroga mnpo peaamicito
HaOyna ¢opmu Yromm mik Ypsgom KopomiecrBa [lanis Ta Kabinery
MinicTpiB YkpaiHm mnpo peanmicito ocib, mignmucano B Komenraren
16 6epesnst 2007 [4].

Taxk camo sk 1 y Bunanky 3 [lanieto, Yroma 2007 poKy He MOMIUPIOETHCS
Ha PecmyOmixy Ipmanmis. BimmoimHo mo crareit 1 i 2 Ilporokomy mpo
noszutiito Crosryaenoro KoponictBa ta Ipmanmii, mo € gomaTKoM 110
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JloroBopy mpo 3acHyBaHHs €Bpomneiicbkoro CriBToBapHcTBa, IpnmaHmis He
6epe yuacrti B yroai Mixk Ykpainoro ta €C. Tox 1151 Yroga He MOMHPIOETHCS
Ha BIZHOCHHHU MiX YKpaiHoto Ta PecmyOmikoro Ipmanzist 1 Ha 1aHW MOMEHT
MiX HaIllUMU JIepKaBaMH BiZICYTHI JJOMOBIICHOCTI IIIOJI0 peaaMmicii.

Takum 9HOM, 32 CBOEIO IIPABOBOIO IIPUPOIOI0 YT01a MK €BPOTICHCHKUM
CriBroBapucTBoM Ta YKpainoto npo Peammicito ocid 2007 poky € 3MimnraHoro
JIBOCTOPOHHBOIO MI’KHAPOJHOIO YroJI0I0, CTOPOHAMH SIKOi € €Bporeiichke
CIIBTOBAPHUCTBO 3 OJJHOTO OOKY Ta JepkaBa YkpaiHa 3 iHmoro 6oky. [Ticms
Toro sik €Bponeiicbkuii Coro3 3aMiHMB €BpoIeiickke CIIBTOBapHCTBO, BOHA
3aMIIaeTecsl  000B’sI3KOBOIO it €Bponeiickkoro  Corozy B cuity
NpaBOHACTYNHULTBA, a JloroBipunmu CTopoHamu 1i€i Yroau € Ykpaina ta
€sponeiicbknii Coro3. MixkHapoaHO-TIpaBoBa 0a3a o0 peanmicii ocid Mix
VYkpaiHoto Ta JlaHI€I0 € PETYNIOETHCS CIEMIANBHOI YrOI00 MK YpPSaoM
KopomiectBa [lanis ta Kabinerom MiHicTpiB MiHicTpru YKpaiHU 3 MUTaHB
peanMicii oci6. Vkpaina Ta PecmyOmika IpmaHmis moci He mimmucyBanu
XKoIHO1 yroau mpo peanmicito. [licns Buxony Cromydenoro Kopomisersa 3
€C, mpaBoBa 0a3za momo peaaMicii ocid Mix YkpaiHowo Ta CrorydeHHIM
KopomiBcTBOM 3ammiIaeTbesi HEBPETYIbOBAHOIO.
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PET'YJIIOBAHHSI IPABA HA CIIPABE/IJINBUI1 CY1OBUIA
PO3IJIS1J Y MPAKTHUII €BPOINENCBLKOIO CY1Y
3 [IPAB JIIOJJUHU: TEOPETUYHMI ACHEKT

IToGepesxnnii 0. B.
acnipanm xaghedpu MidCHAPOOHO20 Npasa
ma nopieHANbLHO20 NPAGO3HAECNEA
Hayionanvuozo asiayiiinoco ynieepcumemy
M. Kuis, Yxpaina

Po30ynoBa VYkpaiHM SK JIEMOKpaTWYHOI, MPaBOBOI JAEpKaBH Mae
I'PYHTYBATHCS HA HEYXHIBHOMY JOTPUMAaHHI OCHOBOIIOJIOKHHX IIPaB i cBOOO
JIOAWHY, 3a0e31IeYeHH] 3aKOHHOCTI Ta BEpXOBEHCTBI IpaBa. OIHUM i3 TaKmX
Ha/[3BUYAHO BaXJIMBHX 1 IPIOPUTETHUX IIPAB, SIKE FAPAaHTOBAHO HE JIMILE Ha
PiBHI HaliOHAIBLHOTO 3aKOHOAABCTBA, a 1 3araJlbHOBU3HAHUMHU MIKHAPOIHO-
MPaBOBUMH aKTaMu y cdepi 3axucty mpaB 1 CBOOOJ JOAMHA (SIK
PErioHaIbHOTO TaK 1 YHIBEPCAIILHOTO XapaKTepy), € MPaBo Ha CIIPaBeAIHBUI
CyIOBHI PO3MJIsA[, 3a0€3MMEUCHHs peai3allil SKOro OJHOYACHO € TrapaHTieo
3axUcTy IHmMUX mpaB. o TOro 3K, €BPOMEHCHKI TEHAEHINI CYCHIIBHO-
MONITHYHUX TPOIECiB B YKpaiHI CHPHUAIOTH TOCTIHHOMY pO3IINPEHHIO
ICHYIOUMX MEXaHI3MIB Ta IHCTPYMEHTIB 3aXHCTy OCHOBOIIOJIIOKHHUX IIPaB
JIIOTNHH.

YTBOPUBIINCE B pe3yibTaTi PO3BUTKY CYCHUIBHHX BiJIHOCHH, IPaBO Ha
CyIOBHI 3aXUCT OTPUMAIIO 3aKPIIUICHHS HAa MDKXHAPOJHOMY PiBHI B SIKOCTI
npaBa Ha CHpaBeMIMBHUN cynoBud po3risia. ChOrofHi Iie MpaBo 3aiiMae
BaXJIMBE Miclle y CHCTeMi Io0albHUX IIIHHOCTEH JEeMOKpPaTH4HOTrO
CYCHINIbCTBA 1 Ma€ MIMPOKE 3aCTOCYBaHHS 3aBJSKH 3aKpIIUICHHIO y HHU3LI
MDKHApOJHUX JIOKYMEHTIB, Cepe/l SIKMX BaXJIMBE 3HAUSHHs Mae €Bporeiicbka
KOHBEHIIis IIPO 3aXUCT TpaB JIIOJUHU 1 OCHOBHUX CBOOO/I.

Taxk, crarTs 6 Bume3raganoi KoHBeHIIIT rapaHTye [TpaBo Ha CIIpaBeIJIMBUI
1 mMyOMiYHUA PO3TIISL CHIPAaBU YIPOAOBXK PO3YMHOTO CTPOKY HE3AJIEHKHHUM 1
0€3CTOPOHHIM CyJJOM, BCTAHOBJICHUM 3aKOHOM, IPH BU3HAYECHHI HUBUILHUX
npaB i 00OB’S3KiB 0COOM YW TpH PO3MIALl OyIb-SIKOTO KPHUMIHAIBHOTO
0OBHHYBAYCHHS, IO Mpe]’ IBIETbC 0c00i. KiFouoBHMMHU TpUHIHATIAME TIi€T
CTaTTi € BEPXOBEHCTBO I1PaBa Ta HaJIEXKHE 3/1HCHEHHS PaBOCY IS, SIKi TAKOK
€ OCHOBOIIOJIO)KHUMH €JI€MEHTAMU TpaBa Ha crpaBeauBui cy [1].

BaxmBO HAroloCWTH IO B OCHOBI IIpaBa Ha CIIPaBEIMBUI CyHOBHH
PO3TIISA JIEKUTh KATETOpisl «CHPaBEIJIMBICTDY sIKa MPOHU3YE BCi B3a€MUHHU
JIOJIEH, Ta 70 SIKOT 3BePTAEThCsI Oy/Ib-sIKa CUCTEMA OIIHOK. Bkazana kareropist
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10 CBOi CTPYKTYpi € HACHYEHOIO, a/pKe BKIIIOYAE MOpPaIbHI, €THYHI,
comialbHI Ta iHIN CKJIagoBi. A B CYKYHDHOCTI 3 pI3HUMH (QaKTOpaMu
MOBEIiHKM, a00 CaMOCTIHHO, CIIpaBeIUIMBICT BUCTYIA€ B SKOCTI METH
BUMHKIB Jrofedi. B mepmry depry chpaBemMBICTE O3Ha49ae piBHICTH IO
BiTHOIICHHIO JI0 iHIINX {HAWBIIB, TOMY i CyTOBHH o3I Mae OyTH PiBHUM
JUTS BCIX YYACHHKIB mporiecy. MoBa e mpo piBHE 3aKOHOJaBUe 3aKPIlUICHHS
npaB i 000B’SI3KiB CTOPIH MiJl Yac CyJI0BOTO MPOIECY, a TAKOX MPO HaJaHHs
PIBHOT MO>KJIMBOCTI AJIsl peaizalii Iux mpas.

HuHi npaBo Ha cripaBeUIMBUIA CYAOBHH PO3IIIS € CKIIAJAHUM (PEHOMEHOM
JUISL XapaKTepUCTUKKM B IUIAHI PO3YMIHHSI HOTO TeopeTW4HOro acmekry. Lle
OB’ s3aHE 3 HEOJHO3HAYHICTIO HAYKOBHX IIIXO/IB J0 PO3yMiHHS IpaBa Ha
CHpaBeUIMBUIA CylOBHH po3risil. HesBakaloum Ha BeNHMKY KiJIBKICTh
JOCIIKCHb, BCE IIE BIJCYTHE €IWHE 1 IIOBHE YSBICHHS NP0 IOPHIWIHY
KBaJTi(piKaIlito TaKoTo Ipaga.

IIpaBo Ha crpaBeIMBHUII CyNOBHII pO3MIIAA OOIPYHTOBAHO BH3HAETHCS
cy0’eKTHBHHUM TIpaBOM, a/pKe BOHO 3a0e3ledye peamizalilo iHIMHAX MpaB
ocobm B pasi iX HEBH3HAHHS, OCHOPIOBaHHA a00 MOPYIICHHS IHIINMHU
cy0’eKTaMu MIPAaBOBITHOCHH, Y TOMY YHCIIi JIEpKaBokO B 0co0i ii opraHiB Ta
nocanoBux oci6. ToOTo mpaBo Ha CHpaBEUIMBUIA CyJ HAJEKHUTh JO
MpoIeCYAIbHUX TMpaB-TapaHTii 3a0€3MeUCHHS i 3aXKMCTy BCIX IHIIUX MpPaB
moaunu [2]. Ilpu npoMy mpaBo Ha clpaBeIIMBUNA CYJOBHUH PO3IJILA BapTO
PO3MIISIATH 1 SIK Cy0’€KTUBHE MPAaBO B KOHTEKCTI KOHIEIIIT IIpaB JIOANHH, 1
SK CHUCTEMY MIiHIMaIbHUX BHMOT, JOTPUMAaHHS SKHX Ma€ 3a0e3NeYrTH
Jiep)kaBa I1J] 4Yac 3BEPHEHHS OCOOM 1O Cyay, TOOTO SIK ITO3MTHBHE
3000B’s13aHHs JiepkaBu y cepi BianpasieHHs npaBocyans [3, ¢. 14 ]

Ha mymxy H. I'peHb, OCHOBHI €JeMEHTH IpaBa Ha CIPaBEUIMBUN CYX
BU3HA4YCHI B MDKHAPOAHUX cTaHaaprax. Jlo HUX CIIif BITHOCHTH: TOCTYI 10
Cyny, IMyOJIYHICTh CYIOBOTO DPO3TIISAY, HE3aJIC)KHICTh Ta OC3CTOPOHHICTH
Cyly, PO3YMHHH CTPOK pO3IJISLy, PIBHICTh YYacHHKIB, CIHpaBeINBa
(HanexxHa) mporeaypa po3risiny crnpaBu [4]. AHanoriiHi OadeHHS LBOTO
nutanHsa MaoTh B. Komapos i H. Cakapa [5, ¢. 13].

E. Tpery6oB, Buxoassuu 3 KOHCTPYKIIT 4. 1 cT. 6 €Bponeiicbkoi KonBeHii
3 mpas Joaunau (E€KILT), cTBep/pKye, 110 y Hil 3aKPIIUICHO Taki eIeMEHTH
npaBa Ha CIpaBeJIUBHIA CyJOBHH po3risin: 1) mpaBo Ha po3IVIs CIIPaBH;
2) cIipaBeUIUBICTH CYAOBOTO PO3TIAAY; 3) MyOJIidHICTE PO3MIIALY CIPaBU Ta
MIPOTOJIOIICHHS PilleHHs; 4) PO3yMHHI CTPOK PO3TJIISILY CIPaBH; 5) po3risiy
CIIPaBU CYJ0M, BCTAHOBJICHUM 3aKOHOM; 6) HE3QJICXKHICTh 1 OE3CTOPOHHICTH
cyny [6, c. 359]. Binrax, 3 orisay Ha BUKJIaeHE MOKEMO KOHCTAaTYBAaTH, IO
NIPaBO Ha CIPaBEUIMBUII CyNOBUI pO3MsiA — € OararorpaHHuM, i Horo
TPaKTyBaHHS HE MOXKE 3BEIUTHCS JI0 3MICTy OJTHOTO BU3HAYCHHSI.

B mpomeci jgocmimkeHHS TeMH TEOPETHYHHMX acleKTiB TpaBa Ha
CIIpaBeNTUBHII Cy /I IIikaBotO BOadaeThcs qymka T. LlyBiHa, sIkuif 3a3Had9ac Mo
BHUKOHAHHS CYJIOBOTO PILlICHHSI, SIK €JIEMEHT [IpaBa Ha CIIpaBe/IIMBUil Cy10BHI
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PO3TIIsiA, TEKCTyallbHO HE mepeabadene y m. 1 cr. 6 €KIIJI, mpoTte 3aBasku
€BOJIIOIIITHOMY TIIyMaueHHIO 3a3HAYEHOI CTATTi Y MPaKTHIi €BPONEHCHKOTO
cyny 3 npaB jronuan (€CILI) 3 gacoM moyano BH3HABATHCS HEBiI €MHOIO
rapanTieio nporo mpasa. Lle miaTBepmxyerscs pimenasm €CII y cmpasi
«Toprcbi mpotm [I'pemii», A€ HAroJIOMIyeThCSA, IO BIAMOBITHO 10
MPEIEICHTHOTO TpaBa M. | cT. 6 rapaHTye KOXHOMY IIPaBO Ha JOCTYH MO
cynmy. OmHak 1e mpaBo Oyno O UTO30pHHM, sSKOM TIpaBOBa CHUCTEMa
JloroBipHO1 AepskaBH JIOITyCKana, 1100 0CTaTOYHE CyJIOBE PIlLICHHS, SIKE Ma€
000B’SI3KOBY CHJIy, HE BUKOHYBAJIOCS Ha IIKOMY OAHIH i3 cTopiH. J{ns mineit
CcT. 6 BHKOHaHHS pINICHHS, YXBalICHOrO OyAb-SIKMM CYyJIOM, Mae
PO3IIIHIOBATHUCS K CKIIAJI0BAa YaCTUHA «CYIOBOTO po3misaay» [7, c. 297].

BpaxoByioun 3aranbHUil XapakTep IpaBa Ha CHpPaBEIUIMBUIA PO3MIISA
MOKEMO TOTOIHUTHUCH 13 mymkoto O. [IpokomneHka, KU BiTHOCUTH HOTO J0
YHCIIa 3araJbHOBU3HAHKX IIPUHIMIIB MPaBa, 0 HE IMiUIATaloTh 0OMEKEHHIO
Hi 3a skux obctaBuH [2, c. 73]. CinymHoro € nmymka C. Iorpebnska, mo
(dopmanbHa CHpaBeITUBICTh IMIUTIIUTHO peajli3oBaHa B IPaBi; 3aBISKU Tif
mpaBo (aKTUYHO BHUKOHYE pOJb TPETHOI, HE3aIIKaBICHOI «0coOm», Mo
BHpiIye KOHQIIKTH, $AKi BHHUKAIOTh MDK JIOOBMH. Takoro pomay
He3alliKaBJIeHICTh (HeyINepeXKEeHICTh) BUMarae po3risiay CIipHUX BHIAJIKIB,
HE3BaKAIOYM Ha CTOPOHY Y cyaoBoMy mpoteci. ToOTo, Ha TyMKy BYEHOTO,
TaKke PpO3YMIHHS JI03BOJISIE CTBEPIDKYBaTH Te, LIO CIPaBEIJIMBICTh €
KIIFOYOBOIO 3aCaf0k0 OYIb-SKOTO BHIY CYJOYHHCTRA [8§, c. 3].

TakuMm 4MHOM, IPABO HA CIIPaBE/IMBUIL CyJl € YHIBEPCAILHUM IPAaBOBUM
peryIsaTOp, BU3HAHNM Ha MIKHAPOTHOMY pPiBHI, SKHH BKJIIOYA€E HE TUIBKA
CyTO MPaBOBUH MPUIHC, a # MOPaJbHIi, STHYHI Ta iHIII comiansHi HopMU. bes
peaitizarii TaKoro mpapa iHIII MpaBa € IPOCTO HE3aXUIIEHIMH, a HOTO 3MicT
BKa3zye Ha Te, 0 Oynb-sKe IMOpYyIIEHEe MpaBO MOXe OyTH BiZHOBIECHE 3a
JIOTIOMOTOK0 ~ TIEBHOI ~ CTIPABEUIMBOI  TpoueAypH. Moro  3aKoHomaBua
peryiaMeHTallisl, CHCTeMa TapaHTyBaHHS Ta 3a0e3MeUeHHs] BU3HAYAIOTh CTaH 1
PiBEHb PO3BHUTKY IPaBOBOI KYJIbTYpH y CYCIIJIbCTBI.
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MO0 ®YHIAMEHTAJBHOI'O 3HAUYEHHSI KOHBEHIIII OOH
PO ITPABA JTUTHUHU

Pennos €. B.

Kanouoam 1wpuoudHux Hayx,
doyenm Kaghedpu MidcHapoOHO20 i €6PONELCHbKO20 NPasd
Xapxiecbko2o nHayionanvnozo ynisepcumemy imeni B. H. Kapa3zina
M. Xapxis, Ykpaina

Tpariuni nozii chOrof€HHS 3MYILIYIOTh HPUIUIATH OCOOJHMBY YBary
CTaHOBHIIY JiTeH K HABPa3IUBINIOI KATETOPii HACETIEHHS, 10 MOSICHIOETHCS
iX (pI3UYIHOIO Ta PO3YMOBOIO HE3PIIICTIO.

Cepen  aBTOPUTETHHX TPOMPUIPHUX MDKHAPOJHO-TIPABOBHX  aKTiB
YHIBEPCAJILHOTO XapakTepy HOLUIbHO BUAUIMTH JKEHEBCHKY JeKJIapariiio
npaB autuHM 1924 p., [eknapauito mpaB autuHM 1959 p., a Takox
Konsennito mpo mpaBa autuan. OctaHHS Oyna mpuitHsaTa [eHepaabHOIO
Acambneero Opranizanii O6'eqnannx Harmiit 20 mucromaga 1989 poky ta
BHPI3HIETHCS CBOEIO 000B’I3KOBICTIO /IS e KaB-yUaCHHUIIb.

3a/y1st MOHITOPHHTY BUKOHAHHS JIep’KaBaMH B3ATHX Ha ce0e 3000B’sA3aHb
OyB 3ampoBa/KCHUI BiATIOBIAHNI KOHTPOJIEHUHN MexaHi3M — KomiTteT 3 mpas
JUTHHU, 10 SKOTO JepXaBU-y4acHHIl dvepe3 ['‘eHepaJbHOro cekperaps
Opranizanii O0'eqnanux Hamiif HaaroTh mepioAndHi JOMOBiI (TI0YaTKOBA —
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MIPOTSATOM JIBOX POKIB TSl mpueAHaHHs 10 KOoHBeHIIiT, Hagam — KOXKHi I’ SITh
POKIB), 3BITYyIOUH MIOAO AMHAMIKH IMIUIEMEHTalii mojoxeHb KoxBeHmii Ha
HAIllOHAIFHOMY piBHI. 3a pe3ylbTaTaMd O3HAMOMIICHHS 3 [OIOBIIIIO
Kowmiter Hamae pexoMeHparii, BUKIaneHl y GopMi 3aKIIOYHMX 3ayBaKCHb.
Hanpuknan, mono Hamoi KpaiHM € aKTyadbHUMH 3aKIIOYHI 3ayBa>KCHHS
1070 00'eTHAHKUX M'SITOTO Ta IIOCTOTO MEePiOJMYHIX 3BiTiB YKpaiHu, sKi Oyiu
npuiinaTi KomiTerom Ha 3acimansi 23 BepecHs 2022 poxky [1].

OxpiMm 3ampoBaJpKEHHsST KOHTPOJBHOTO MexaHizMy, KoHBeHIis Hanae
BU3HAYCHHS AUTHHU (SIK KOXKHOT JIFOJICHKOT ICTOTH 10 TOCSITHEHHs 18-piuHoro
BIKY, SIKILIO 32 3aKOHOM, 3aCTOCOBYBaHHM JIO JaHOT 0COOM, BOHA HE JIOCSTAE
MIOBHOJIITTS paHillle) Ta Bi3HAYAETHCS B OIEPEIHIX JAeKiapamniii CyTTEBUM
PO3LIMPEHHSM KaTajJory nepeabdadeHux npas. ko XKeHneBcbka neknaparis
1924 p. cknamanacs i3 5 crareit, a Jlexmapamis 1959 p. — i3 10 npuHnumis, To
nmepma yactuHa KoHBeHIil, ne mepeabadeHi mpaBa IWTHHH, MICTHUTH BXKE
41 crartio [2].

VY mpeamOyii Ta mepmoMmy po3niai KoHBeHINI akIeHTyeThCsl yBara Ha
BaXJIMBOCTI 3pOCTaHHs AUTHHH y ciMeitHoMy oTodenHi. CtaTreto 20 mepen-
6aveHo, 110 UTHHA, I030aBJICHA TAKOTO OTOYECHHS, Ma€ IIPaBO Ha 0COOIMBUI
3aXHMCT 1 JONOMOTrY, IO HajalwoThcs JaepxaBoro. Oxpim Toro, KonBeHiis
30CEePEPKYEThCS HAa IMHTAHHSAX JOCTYIy JO TIIOCIYI OXOpPOHH 310pOB’S
(ct. 24), ocBiTH Ta mpodeciitHol miAroToBKH (CT. 28), BIAMOYHUHKY Ta TO3BIILIA
(ct. 31) TomIO.

HaBenemo jiesiki OJI0KEHHSI, SIKi MOYKHA BBa)KaTH IIPOTPECUBHUMH SIK IS
MOMEHTY IX NPHHHATTS: Aep’kKaBH-y4acHHI 3000B'SI3YIOTbCS ITOBAXKATH
MpaBO OWTHHU Ha  30CepeXeHHS  IHAWBIAYalbHOCTI, BKIIIOYAIOUH
TPOMaITHCTBO, iM'S Ta CiMEHHI 3B'3KH, HE JOIMYCKAIOUM MPOTH3aKOHHOTO
BTpy4aHHS (CT. 8); JepKaBU-YYaCHHUIN 3a0e3MeUyroTh AWTHHI, 3JaTHIN
c(hopMyITIOBaTH BJIACHI MOTJISN, IPABO BUIBHO BHCJIOBJIIOBATH IIi TIOTIIAIH 3
YCiX UTaHb, M0 TOPKAIOTHCS AUTHHH (cT. 12) [2].

Takoxx Kousenriero (ct. 33-34) mnependaueHo OO0OB’SI3KM JEpIKaB-
YUYACHUIIb 3aXMIIATH AIiTeHl BiJi HE3aKOHHOT'O 3JIOBXKMBAHHS HAPKOTUYHHMH
3ac00aMu Ta INCUXOTPOITHMMH PEYOBHHAMH, Bifl ycix (OpM ceKcyalbHOI
eKCIUTyaTallii Ta CeKCyanbHuX po3oemeHb. Y cT. 19 okpemo 3ramyerscs
HEOOXITHICTh BXKHTTSI 3aXOJiB 3 METOI0 3aXUCTy IMTHHHU BiJ yciX (opm
HaCWJIbCTBA, BKIIOUAIOYN CEKCYyalbHI 3JIOBXKHBaHHS, 3 OOKY 0aTbKiB, 3aKOH-
HUX OMIKYHIB 4M Oy/1b-5IKO1 1HIIIOT 0co0H, siKa TypOy€eThCs PO AUTHHY [2].

Takum ynaom, Koneennis OOH mpo mpaBa AWTHHU HE TUTBKHA OHOBHIIA
KaTaJlor IpaB 3a3HauyeHoi kareropii ocib, ajie i 3abe3neynsa 000B’I3KOBICTh
BUKOHAHHS JIep)KaBaMU-YHYaCHHIIMHM B3STHX Ha cebe 3000B’s13aHb, II0
KOPEJIIOIOTHCS 3 TepeAdadyeHnMH paBaMu JTUTHHH.
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HAIIPSIM 12. AKTYAJIbHI IUTAHHSA IOPUCTPY IEHIIIT
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HANPSIMU YJJOCKOHAJIEHHSI YAHHOT'O 3AKOHOIABCTBA
YKPATHU 3 IUTAHD CIIPABJISIHHSI MICLIEBUX 350PIB
TA TIOJIATKIB

IHopxyn B. M.

acnipanm xagheopu KOHCMUmMYYiliHo20 ma aOMIHICMPAmMuUeHo20 Npasa
3anopizpro20 HAYIOHATLHO2O YHIGEPCUMEMY

Pedopma noaaTkoBoro 3aKOHOAABCTBA, IO PE3yJbTATHBHO MPU3BENA 10
po3poOku Ta mpuiiHATTA [logatkoBoro kojekcy YkpaiHu, Majia OHOBJICHHS
CHUCTEMH MICLEBHX TMOJATKIB 13 30EpEeKEHHSM IOBHOBAXKEHb OpIaHIiB
MICIIEBOTO CaMOBPSITyBaHHS Ha X BCTAHOBJICHHSAM. TaK, y CHCTEMI MiCIIEBHX
300piB 3amummincs: 30ip 3a MicIs s TApKyBaHHS TPAHCIOPTHUX 3ac00iB
Ta TypucTHuHmi 30ip (cT. 10 [TomaTkoBOTO KOJCKCY YKpaiHm).

Jo cucteMu MiCIIeBHX MOJATKIB OYJI0 BiTHECEHO:: TIOAATOK HAa MAaiHO Ta
enuauii monatok (ct. 10 [TomaTkoBoro xomekcy YKpaiHu).

3 01.01.2016 p. Oyno 3ampoBaKCHO CYTTEBI 3MIiHH JIO PO3YMIiHHS
CHUCTEMH OpraHiB MICIIEBOTO CaMOBpPSIyBaHHS, L0 OyJO JOMOBHEHO B
HacJiIoK pedopMu AeleHTpatizalii myOaiuyHol BiIaau pajamu 00’ €JHaHHX
TEPUTOPIATLHUX IPOMAJI, 10 CTBOPEHI 3TiHO i3 3aKOHOM Ta IEePCHEKTHBHUM
1uiaHoM (opMmyBaHHs TepuTopiil rpoman [1].

Komudikaiis YHHHOTO TOJATKOBOTO 3aKOHOMABCTBA YKpaiHH, IO
BigOymacst y 2010 porri NuissxoM yXBaJeHHs JBOX OCHOBOITOJIOKHIX KOJCKCIB
y cdepi 3milficHeHHs (ickampHOI Ta (PiHAHCOBOI TONITHKH JAEp)KaBU Ta
perioniB. Kozmekc sk pe3ynbTaT cucTeMaTn3allii 3aKOHOAABCTBA PO3YyMi€ThCS
SIK TIEBHUH 3aKOHOJIaBUMH aKT, 1110 € CHCTEMaTH30BaHUM y3araJlbHEHHM 11,
MIPUHIUIIIB, MOJIOXKEHb, SIKI MAIOTh BHYTPIIIHIO Ta 30BHILIHIO CTPYKTYpHO-
JOTiYHy OyIOBY, MIO XapaKTepH3YEThCS LUTICHICTIO Ta IOTOJDKEHICTIO
enmeMeHTiB [2, ¢. 155-160; 3; ¢. 163-164]. Sk o3Haky Koau()iKOBAHOTO aKTy
PSAA BUECHUX-TEOPETHKIB BUAUISIOTH HOTO BIATOBIAHICTH OKpEMil ramysi um
migranysi 3akoHomaBctsa [4, €. 322-323].

IlomatkoBuii  Komekc VYKpaiHM CTaB  y3arajlbHEHHSIM  PO3BUTKY
CHCTEMOYTBOPIOIOYOT POOOTH, A€ OyJi0 PO3MIIIEHO MPHUHIMIKA MOOYI0BH
MO/IaTKOBOT CHCTEMH, ii eJeMEeHTH, NPOIeAypH CHPAaBISHHSA 300piB Ta
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MTOJIaTKiB, & TAKOXK BCTAHOBIIOIOTHCS MPOIEAYPH BHECEHHS 3MiH JI0 ICHYIOYO1
CHCTEMH JIep>KaBHUX Ta MICIIEBHX ITOJATKIB Ta 300piB [5].

V crarri 4.1.9 [lomaTkoBoro Kojekcy YKpaiHHM BU3HAYEHO, IO OTHUM i3
MPUHIUITB ~ MOJATKOBOI  CHCTEMH € TPHHOWD  CTaOUIBHOCTI  SIK
HETPUIYCTHMICTh BHECCHHS 3MiH 10 OyIb-SKHMX €JIEMEHTIB IOAATKiB Ta
300piB MIi3HIMIE SK 3a IIICTh MICAIIB JO IOYaTKy HOBOTO OOKETHOTO
nepiofy, B SKOMy OYAyTb IisITH HOBi IIpaBHJIa Ta CTaBKH. 3a 4ac iCHyBaHHS
[MonarkoBoro konekcy Ykpainu Oyio BHeceHo monan 180 3miH. Kpim Toro
omHe mosioxkeHHs IlogatkoBoro konekcy VYkpaiHu Oyjo  BH3HAHO
HEKOHCTHUTYIIiiHUM BimmoBimHo g0 pimenas Koxcruryuiiinoro Cymy
VYkpaiHu y cnpaBi 3a KOHCTHUTYLIHHAM NOAAHHSIM 53 HapOJHMX JEIyTaTiB
Vkpainu mono BianosigHocti KoHcruTynii YkpaiHu (KOHCTUTYLIHHOCTI)
oKkpeMux moJyoxeHb [lomaTkoBoro komekcy Ykpainm Bin 12 uwepsrs 2012
poky Ne 13-pr/2012 [6].

[TpoGnemaTuky HU3bKOI €(h)eKTHBHOCTI IPAaBOBOT'O PETYIIIOBAHHS CUCTEMH
CIIPaBJISHHS MICIICBHX ITOJATKIB Ta 300piB JOCHIHKYyBAJIIOCh Y ITyOTiKAIisIX:
O. II. TlomskoBa, sSKUM OyJIO OIyOJIKOBAaHO MOUITBHICTH 3aIpOBAKCHHS
CIUIATH TOJATKIB MIiANPHEMCTBAMH HE 3a MiCIeM peecTpamii, a 3a
MICIIE3HaXO/DKEHHIM a00 3a MiCIIeM PO3MIIIICHHS BUPOOHUYHX MTOTYKHOCTEH,
0 CIOPHUATAME CYTTEBOMY 30UIBIICHHIO JOXIAHOT YaCTHHU MICICBHX
O0/KETIB OE3M0CEePEHO THX TEPUTOPIATIBHUX IPOMal, Ha YUIX TEPUTOPIIX
PO3MillleHHI BUPOOHHMYI NOTY)KHOCTI Ta MOKPALIUTH EKOJIOTIYHY CUTYAII0 y
BIJIMIOBIHIM MICIICBOCTI BHACIIZOK IepepaxyBaHHS CKOJOTIYHOTO MOJATKY
1o Hboro [7, c. 163-164]); O.M. I'abpucs, T.b. llonkosoi [8], T. B. HopHoi
[9, c. 122-124], ta 3ampoBakeHHS OHOBJICHOI CTPYKTypu IlogaTtkoBoro
KoJleKCy YKpaiHu, i€ nepeadauuTu Taki pi3HOBUAM MOJATKy Ha MaiHO, sK:
MOJATOK Ha HEPyXOMe MaifHO, BiAMIHHE BiJ 3eMENBHOI JUISTHKWY,
TPaHCIIOPTHHUI MOJATOK.

Bapto maBectu pesympratu 3iiicHeHoro T. B. YopHOI0 KpPHUTHYHOTO
aHaJli3y CHCTEMH CHPABJIIHHS MOJATKY Ha MaifHO Ta WOro Micls B CHUCTEMi
MICIIEBUX TMOJATKIB Ta 300piB, SKI MOJATalOTH B  OOIPYHTYBaHHI
HEJIOLILHOCTI BIIOKPEMJICHHSI TYPUCTHYHOTO 300py Ta 300py 3a MapKyBaHHs
TpaHcnopTHUX 3aco0iB y po3aimi XII «Ilogarok na maitno». K.K. Hemoctym,
MITPUMAIOYH MTO3MIIII0 BUEHOI OOTPYHTOBYE, LI0 PUPOJIa TAKHUX MICLEBHX
300piB, SIK TypHCTHYHHUH 30ip Ta 30ip 3a mapKyBaHHA TPAHCIOPTHOTO 3aC00y
He BigmoBigae 3micty mojatky Ha maitno [10]. IIponoBxyroun MipKyBaHHS,
BuciosieHi y nyomikauisx O.I1. ITomskosa, T.B. Yopnoi, K.K. Hemocrym,
HEOOXiTHO 3a3HAYMTH, IO OO €KTOM OINOJATKyBaHHS Y CIpPABISAHHI SK
TYypPUCTHYHOTO 300Dy, TaK 1 300py 3a MapKyBaHHS TPAHCIIOPTHHUX 3aC00iB Mae
PpO3MIIsIaTHCS He peaizallisi 0co0oro npasa Ha pid, a peasizalis paBa ocoou
Ha Jifo, TOOTO TpaBa 0cOOM HAa OTPUMAHHS NMPEBEPEHIIN i3 BUKOPUCTAHHS
3eMellb KOMYHQJIBHOT Y JIepXKaBHOI BIACHOCTI JUIS 3aJIMIIEHHS HA TEBHUMA
MpOMDKOK d9acy (TmapKyBaHHS) TPaHCHOPTHOTO 3aco0y, abo mpaBa
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KOPHUCTYBATHUCS TIepeBaraMu MeBHOI MiCIIEBOCTI ISl BiMIOYMHKY, peKpeartii,
JIKyBaHHSA, [0 BU3HAYAE 3MICT TYpUCTHIHOTO 300py. Came ToMy BOadaeThCA
3a HeoOximHe BHecTH 3MiHM 10 IlomaTtkoBoro Komekcy YKpaiHH y 4acTHHI
BH3HAYCHHS CTPYKTYpPH CHCTEMH MICIIeBHX 300piB Ta MOJATKIB.
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IIESI JOCTYITY IO TPABOCY IS
B PI3HUX BUJIAX CYJIOYMHCTBA

€menko O. B.
cyo0s,
I’amuii anenayiinuil aominicmpamusHuii cyo
m. Odeca, Yrpaina

Po3BuTOK KOXKHOI KpaiHM HEMOXJIHBHHA 0€3 ICHyBaHHS IIPO30pOi,
JIEMOKpAaTHYHOI Ta CIpaBeUINBOI Cy10BOi cHCcTeMH. Taka CyJoBa CHCTEMA €
HE JIMIIE TapaHTOM 3aXHCTy HpaB TPOMAJSH, alle i CIpusie eKOHOMIYHOMY
3pOCTaHHIO Ta 1HBECTULISIM, OCKUIBKH CTBOPIOE CTa0lbHE MpaBOBE
cepenosuiie i Oi3Hecy. [lopyd 3 UM, MiAXOMU OO CYAOYMHCTBA Yy
LUUBUIBHUX YU KPHUMIHAJBHUX CHpaBax MOCTIHHO 3MIiHIOIOTBCSA. 3MIHH Y
CYJOYMHCTBI BiZOYBAIOTBCS BIAMOBITHO JO CYCHUIBHHX NOTpeO, HOBHX
TEXHOJIOTIH Ta 3pOCTalOYMX BUMOT JO CHpaBeUIMBOCTI. Hampuknan, 3
BIIPOBAPKCHHAM IU(PPOBUX TEXHOINOTIH 3 SBISIOTHCA HOBI MOXKIIMBOCTI ISt
SJICKTPOHHOTO JIOKYMEHTOOOITY Ta OHJAHH pPO3INISAAY CIpaB, L0 CIIPOILYE
MIPOLEAYPH 1 TOJIETIIY€E JOCTYI 1O MpaBocyans. ToMy BakinBa MOCTiHHa
ajanramis CyIOYMHCTBA JO CYYacHHX peayid, 3abe3nedeHHs ioro
IIPO30POCTi, IEMOKPATHYHOCTI Ta CHPaBEINBOCTI.

BimnosigHo 1o cT. 5 3akony Ykpaiau «I[Ipo cymoycTpiii i cTatyc cyanisy,
npaBocy il B YKpaiHi 31iHCHIOETHCSI BUKIIIOYHO CYJIaMHU Ta BiJIMOBIJAHO 10
BU3HAYCHUX 3aKOHOM TIpouenyp cyaoduHcrsa [1]. Bkazane cBiguuth, 1o 3
MO3MIIT 3aKOHOJABLS TOHITTS «CYJOYHMHCTBO» Ta «IIPaBOCYIAS» HE €
TOTOXKHUMH. 3nificHIOIOYN (inocodepko-mpaBoBe OCMUCJICHHS
PO3MEXyBaHHS MOHSATh «CYJOYMHCTBO» 1 «rmpaBocynas» B. ByryH 3seprae
yBary Ha CHTYaIlif0, 10 Hapasi ICHYIOTh TPHU IMIAXOMU IO CITiBBiTHOIICHHS
JaHUX TIOHATH: 1) mpaBocynnst — e CYIOYMHCTBO, CyIOYMHCTBO — IIE HE
MpaBOCYIMs; 2) MPaBOCYIAS 1 CYHOYMHCTBO — HE TOTOXHI IOHATTS; 3)
MPaBOCYIMAS 1 CYJOYHMHCTBO € TOTOXHHMH TOHATTAMHU [2, c. 21-23]. Mu
MIPUTPUMY€EMOCS TiAXOMY, 10 NPABOCYJIS i CYZIOYMHCTBO HE € TOTOKHUMH
noHATTsIMU. [lopyd 3 1IUM, Ha Hamly JAyMKY, OPaBOCYZJISl Ta CyJOYMHCTBO €
MOHATTSIMH, IIO TICHO ITOB’s3aHiI MiX CO00I0, 1 CKJIaIal0Th OCHOBY CYJOBO1
cucremu. [IpaBocyansi  BH3HAUaeThCsl K Mpoliec  3abe3nedyeHHs
CIIPaBENIUBOCTI Ta BHPIMICHHA MPAaBOBUX KOH(MIIKTIB y BiIMOBITHOCTI 3
BCTAHOBJICHUMH HOPMaMH Ta 3aKOHaMH, L0 BKIIOYAaE B ceOe HaJaHHs
[IPaBOBOT IOTIOMOTH, BUPILIIEHHS CyIOBHX CIIPaB Ta 3a0e31eYeHHS BAKOHAHHS
cynoBux pinieHb. CyI0O4MHCTBO, 3 IHIIOTO OOKY, 1€ CUCTeMa OpraHizallii Ta
NIPOBEJICHHS CyJIOBUX MPOLECIB, IO BKIIOYaE B ceOe IMpOIEcH IMOJaHHS
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MI030BiB, MPOBEJCHHS CIyXaHb, BUPIIICHHS CNIPAaB Ta BUKOHAHHA CYIOBHX
pimens. OTxe, IpaBOCyAns — e MeTa, a CYJOYHHCTBO — 3aCO0OU JOCSATHEHHS
i€l metn.

Po3mipkoByroun momo CyTi MpaBOCYAIs Ta CyHOBOro 3axucry, A.B.
Jlyxancpkuii 3a3Havae, O0 BOHA y TOMY, IO HOTO €(QEeKTHBHICTh 3HAYHO
mepeBuIIye e(QeKTUBHICTh IHIINX, HECYJIOBHX METOIIB, OCKITBKH: 1)
1103aCyJIOBUH 3aXHCT (paKTHYHO MPEICTABIAE COOO0 3aMUT a00 MPOTIO3HILIII0
CTOCOBHO  J1OOpOBUIBHOTO  ab0  aAMIHICTPaTHMBHOTO  BPEryJIOBaHHS
MOPYIICHHSI Ta YCYHEHHS HOTO HETraTWBHHMX HACIiJIKIB, IPYHTYIOUHCH Ha
NIPUIYIIEHH] HaJIeKHOT Ta TI0OOPOCOBICHOT MOBEIIHKU NPaBONOPYIIHUKA; 2)
CyJOBE DPO3IJS] € €IMHUM OCTaTOYHMM 3aKOHHUM 3acOO0OM BHpILICHHS
paBOBOro KOH(MIIKTY; 3) Cylq Mae mpaBo IONEPEKYBAIBHOTO BIUIMBY Y
(dopMi 000B'SI3KOBOTO BUKOHAHHS KOHKPETHUX PIlICHb (IIOCTaHOB) 3 METOIO
3armo0iraHHs TMONANBIINM TOPYIICHHSAM TmpaB; 4) CymOBiI pilICHHA, SKi
HaOpanyu 3aKOHHOI CHJIM, MalOTh OCTATOYHHH Xapakrep; 5) BUKOHAHHSA
CYJOBOTO pillleHHS 0RO (PaKTHIHMX YW MPABOBHX NMHUTaHb 3a0€3MEeUyETHCS
Jep>KaBHUM IpuMycom [3].

BignmoBimHo mo crarti 124 Koucturymii Ykpainum, mpaBocymns
3MIMCHIOETBCST BUKIIOYHO cyaamu. lle o3Hawae, 1o cyam € €IMHUMHU
OpraHaMu JIep»KaBHOI BJIaJiH, SIKi MarOTh PaBO NPUIMAaTH CyJIOBI PILICHHS Y
BIJIMIOBITHOCTI 3 3aKOHOM Ta BIAMOBIMAIOTH 3a 3aXHCT MpaB 1 CBOOOX
IPOMa/IsiH, BUPIIICHHS TPABOBUX KOHQJIIIKTIB Ta 31 CHEHHS CIIPaBeIIMBOCTI
B cycnuibcTBi. [laHOIO cTarTero mepeadavyeHO TaKOoXK JBi IHIN 3acaau
3MIMCHEHHST TIpaBOCYAMs: a) Iieperada IOBHOB@KEHb CyAaM, a TaKOX
HE3aKOHHE AampoIpilOBaHHA [UX IOBHOBA)XXEHb IHIIMMH OpraHaMH Y
MMOCaZOBUMHU 0COO0aMHU € HEHOIMYCTUMHM; O) FOPHCIUKINS CYHiB OXOILTIOE
Oyap-sSKAi FOpUINIHAA KOH(IIKT abo KpHMiHANbHE OOBHUHYBadeHHS [4].
Came 3 ormmagy Ha Te, IO IOPHUCAMKIS CYyIiB OXOIUTIOE OyIb-SKHi
IOPUINYHAN KOH(MIIKT abo KpuMiHalbHE OOBHHYBAadeHHS, BiIOYBa€ThCS
(opMyBaHHS CHCTEMHU OpraHi3aiii Ta NPOBEIEHHS CyIOBUX IPOLECIB Yy
MOPSIIKY PI3HUX BHUJIB CyJIOYMHCTBA.

3rigHo crarti 18 3akony Ykpainu «IIpo cymoycrpiii i cTatyc cyauiBy,
CyOM  CIHEliali3yloThCs Ha  pO3MJsiAi  UUBUIBHUX,  KPUMiHAJIbHHUX,
rOCIOJIAPChKUX,  aIMIHICTPaTUBHHUX CHpaB, a TaKoX CIpaB  Ipo
aJIMiHICTpaTHBHI IpaBonopymeHHs [1].

B VYxkpaiHi BHOKpPEMIIIOIOTH JIEKiIbKA BHUIB CYIOYMHCTBA, CEPEl SIKHX
LUBUIbHE, KpUMiHaIbHE, TOCHOAAPChKE, aJMIHICTpaTHBHE, a TaKOX
CYJOYMHCTBO y CIIpaBax Ipo aJMiHICTpaTHBHI IpaBonopymeHHs. KoxxeH 3
IUX BHJIB CYJOYMHCTBA DEryJIIOETBCS OKPEMHMH KOAW(IKOBAHHUMHU
HOPMaTHBHO-TIPaBOBUMH akTaMu: L[MBUIBHMM mpoLeCyalbHUM KOJIEKCOM
Vkpaian;  KpuMiHanbHUM  mponecyalbHHM  KOJEKCOM  YKpaiHuy,
l'ocnomapcbkuM — mpouecyallbHUM — KojekcoM — Ykpainu;  Kogpekcom
aJMIHICTpAaTUBHOTO CyJo4YMHCTBa YKpainu; Komekcom Vipainm mpo
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aZMiHICTpaTHBHI MpaBonopyIieHHs. KoxeH 3 HaBeeHNX KOJIEKCIB BU3HAYAE
OCOOJMBOCTI Ta MPOLEAYPH NMPOBEACHHS CYAOBUX IPOIECIB Y BiITOBITHUX
cdepax Ta IOCTYIy A0 MPaBOCYIS.

Hapasi ynHHNM 3aKOHOABCTBOM YKpaiHM HE KOHKPETH30BAaHO MOHATTS
«OOCTym [0 TmpaBocyqas». KpuMiHaIbHEM TIpoIECyanbHUM KOJEKCOM
VYxpaian y cratti 21 «loctyn mo mpaBocynns Ta 000B’SI3KOBICTh CYJOBHX
pillIeHb)» 3BEPHEHO yBary, 10 JOCTYII O MPaBOCYIAS PO3KPHUBAETHCS Yepes3
Taki ocoOiMBoOCTI sK: 1) 3a0e3neyeHHs] KOKHOMY IIpaBa Ha CIpaBeJTUBHA
pO3MIISL Ta BHPILICHHS CHOpaBd B aJCKBAaTHI TEPMIHM HE3aJECKHUM 1
HeyHepePKeHUM CYJZIOM, CTBOPEHHM BiJIIIOBITHO JI0 3aKOHY; 2) MpaBo Opatu
y4acTb y CYJOBOMY pO3TJISIi CBOET ChpaBu Oyab-sAKOi IHCTAHINI, sKa
CTOCYETBCSI TpaB 1 00OB'A3KIB 0ocoOM; 3) 3ailicHeHHS (KPUMiHAJIBHOTO)
MPOBa/DKCHHS HE MOXE OOMEXYBATH IOCTYyI OcoOM [0 iHIMX 3aco0iB
MPAaBOBOTO 3aXHUCTy, SKIIO IIJ 4Yac (KPUMIHAIBHOTO) TIPOBAHKCHHSI
MOpYyIIyIOTECS 1i  TpaBa rapaHToBaHi KoHcTHTymiero YkpaiHum Ta
MDKHapOIHUMH TOTOBOpaMHU YKpainu [5].

3a3HaunMMo, 10 AOCTYI A0 MPaBOCYIAS € NMPOLEAYpPOIO, SKa BKIJIIOYAE B
cebe psAn eJIeMeHTIB, sKi 3a0e3MeuyroTh 0c00i MOXKIUBICTH BHKOPHUCTATH
BCTAHOBJICHI JEP)KaBOIO CYAOBI MEXaHi3MH [yl 3aXHUCTy CBOIX MpaB i
iHTepeciB. JlocTyn mo mpaBocynas IMOEAHYE B cOOl Taki e€NeMEHTH, SK:
0COOJIMBOCTI 3BEpHEHHSI 0COOU /10 Ccyy (10 MOEIHYE BCTAHOBIICHY 3aKOHOM
(opMy, BUMOTH Ta CTPOKH 3BEPHEHHS JI0 CYAy LUISIXOM HOAAHHS MO30BHOI
3as1BU (3a51BM), HIIOTO MPOLIECYAILHOTO JOKYMEHTa); 0COOIMBOCTI pO3IIIsAY
KOMITETEHTHUM Ta HEYNEpePKeHHM CYyJIOM CIIPaBH i3 ypaxyBaHHSIM MpaBa
0co0M Ha y4YacTh y TpOIECI NMPHUAHATTS PIIICHHS; TapaHTisi BUKOHAHHI
CYJOBHUX DIllleHb Y BCTAaHOBJICHHH 3aKOHOM CTPOK Ta iX 00OB’SI3KOBOCTI Ha
TepuTopii YKpaiHH; MOKIIMBICTE OCOOM OCKap KHUTH PILIEHHS CYIy O CyIy
aTeTAIiHOT Ta KacamiiHOT IHCTaHIIIl, SIK TapaHTii peai3alii mpaBa ocodu Ha
cynoBuii 3axuct. Ilopyd 3 mmM, B HISX JAHOTO JIOCHIIPKEHHS IOIIBHO
3BEpPHYTH yBary came Ha MOpsIIOK 3BEPHEHHS 0COOHU JI0 CYy.

BucHoBku. TakuMm YHHOM, HE3BaXAIOUW HA Te, M0 PIi3HI BUAH
Cy[IOYMHCTBA B YKpaiHi MamTh CBOI OCOOJHUBOCTI, € AEKUIbKA CHUIBHHX
aCIIEKTIB AOCTYITy JI0 IPAaBOCY IS, SIKi € 3arallbHUMU JUIsl BCIX BUJIIB CY0BHX
mporieciB. OIHUM 3 HHUX € CHUIBHICTh MPHHIUINB 3JIHCHEHHS CYI0BOTO
IpoIiecy, M0 BKIIOYAIOTH PIBHICTH Mepex 3aKOHOM Ta CYIOM, HMPUHIIMII
CIpaBeUIMBOTO MPOLECY, NPaBO Ha JOCTYIl 1O CyIdy, IPaBO HA IHPaBOBY
JIOIIOMOTY, TIpaBO Ha CIPaBEAJIMBHN TEpMiH PO3IJSLY CIPaBH, MPUHINI
BUKOHAHHS CY/IOBHX PIllIeHb, TPAaBO Ha anessuiiiHe 0CKapKeHHs TOIIO.
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CUCTEMA AJIMIHICTPATUBHO-ITPABOBOT'O
3ABE3IIEYEHHS ITPABA HA BE3ITEYHE JJIS KUTTA
13/I0POB’sI TOBKLJLJISA B YKPATHI

3anoabschkuii /. €.
acnipanm xaghedpu 20cnodapcvko2o npasa
FOPUOUYHO20 (DaKyibmeny

JIBH3 «Yoicecopodcwkuii HayionanbHuil yHigepcumeny
ORCID ID: 0009-0006-3093-501X

Y mpoueci eBpoinTerpamii Ykpainu, aamiHicTpaTHBHOI pedopmu,
3a0e3neyueHHs IpaBa Ha Oe3reyuHe ISl XKUTTS 1 370pOB sl TOBKULISA B YKpaiHi,
MOJIONIAaHHSI HETaTUBHMX HAcHiJKiB BiiickkoBoi arpecii Pd wna [onbaci,
3aXMCTY JOBKUUIS, PO3BUTKY €KOHOMIKM YKpaiHM, Ba>KIIMBOTO 3HAYECHHS
Ha0yBae JOCIiHKEHHS MPOOIEMAaTHKH CUCTEMH aJIMiHICTPATHBHO-TIPABOBOTO
3a0e3neyueHHs IpaBa Ha Oe3reyuHe JIs XKUTTS 1 340pOB’s IOBKULIS B YKpaiHi.

JocmiKeHHs cCHCTEMH aMiHICTPaTHBHO-TIPABOBOTO 3a0€3M€UEeHHS ITpaBa
Ha Oe3MevHe /IS XKUTTS 1 30pOB’sl JOBKULIA B YKpaiHi, CIPUATHME ITOIIYKY
pilIeHb ONTHUMAJBHUX 33Ul yIOCKOHAICHHS OKPEMHX €JIEMEHTIB JaHOol
CHCTEeMHU aJIMiHICTPAaTHBHO-TIPABOBOTO 3a0e3NeyeHHs, MMPaKTHKH peaizamil
mpaBa Ha Oe3meyHe JUIS JKUTTA 1 3J0pOB’S JOBKUDIL B YKpaiHi,
YIOCKOHAJICHHIO JisIBHOCT] YIIOBHOBAYKEHUX CY0’ €KTIB.

MeToi0 [IOTIOBiZIi € OXapakTepU3yBaTH TPOOIEMATHKY CHCTEMH
aJMiHICTPAaTUBHO-IIPABOBOI0 3a0e3MEUYCHHS IpaBa Ha Oe3MedHe sl JKUTTS 1
3I0pOB’S NOBKULIS B YKpaiHi. 3aBOaHHAMH JOIOBiAiI € CHOpPMYITIOBaTH
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aBTOPCbKE BH3HAUCHHS MOHSITTS «CHCTEMa aJMiHICTPAaTHBHO-TIPABOBOTO
3a0e3neueHHs paBa Ha Oe3nedHe I )KATTS 1 370pOB’ s TOBKUIIA B YKpaiHi»;
BU3HAYUTH €JIEMEHTH CHCTEMH aAMiHICTPAaTHBHO-IIPABOBOTO 3a0€3MCUCHHS
mpaBa Ha Oe3meyHe IS JKUTTS 1 3I0pOB ST JOBKLLIA B Y KpaiHi.

[MuTanHs cucTeMu aJAMiHICTPATHBHO-TIPABOBOTO 3a0e3MedeHHs MpaBa Ha
Oe3redHe s JKUTTA 1 310pOB’S JOBKULIA B YKpaiHi € aKTyalbHUM, a HOTro
OKpeMi acleKTH OyJIu MpeIMeTOM JOCIIDKEHHS HU3KH Cy4aCHUX HAyKOBIIIB,
3okpema: /1. benoga, 1. Jlasypa, K. Pabens Ta 1. SIMkoBoOi.

K. Psibeup Harosonrye, 1o BiIHOCHHU JIFOJAWHM 13 TIPUPOAOIO CTPIMKO i
HEBIMUHHO moripmyroThea[l, ¢. 3]. 1. SIMkoBa MOHATTS amMiHICTPATHBHO-
NIPaBOBOro 3a0e3MEYEeHHS] pO3MIIAE K  aJMIHICTPAaTUBHY [iSUIBHICTH
nyOmiuHOi  amMiHicTpamii  CTOCOBHO — 3a0e3nedyeHHs  3aKkpilIeHHX Yy
KonctuTynii Ta # iHIMX 3akoHaX YKpaiHH IMpaB Ta W 3aKOHHHUX IHTEpPECIiB
BIINOBITHUX CY0’ €KTiB, MyONIYHUX IHTEpECiB AepKaBH W CYCIIBCTBA B
uiomy[2, c. 7].

AIMiHICTpaTHBHO-TIpaBOBE 3a0e3MeUeHHS MMpaBa Ha Oe3MedHe IS KUTTS
i 30pOB’sl AOBKULIA B YKpaiHi y CBOiH CTPYKTYpi MICTHTB JBi CKIIQHOBI —
HOpPMATHBHY Ta IHCTUTYIIHHY.

Otrxe, cucreMa aAMiHICTPaTHBHO-NIPABOBOrO 3a0e3le4eHHs IMpaBa Ha
OesrieuHe Uil XKUTTS 1 370pOB’sl NOBKULIL B YKpaiHi — L€ € BHYTPILIHBO
B33a€MOY3TOJPKEHA CYKYITHICTh HOPM Ta 1 IIPUHIIMITIB TIPaBa, YIOBHOBAXKEHUX
Ccy0’€eKTiB Ta TXHS MpakTHYHA IiSUTBHICTH, IO MAIOTh HAa METi 3[iHCHEHHS
3a0e3neyueHHs IpaBa Ha Oe3reyuHe IS XKUTTS 1 30pOB sl TOBKULISA B YKpaiHi.

Cucrema aaMiHICTPaTHBHO-TIPABOBOTO 3a0e3MeUeHHS IIpaBa Ha Oe3redHe
JUISL KUTTSL 1 3JI0POB’sl NOBKULIA B YKpaiHi Mae BaXJIMBE 3HAYCHHS IS
3aXMCTY AOBKUIISA, MOAAIBIIOTO PO3BUTKY YKpaiHM SIK NPaBOBOI AEpKaBH,
30epexxeHHsT eKochucTeM, ¢uopu Ta (ayHH, 3a0€3IEUCHHS CTaJoro
MIPUPOJIOKOPUCTYBAHHS, JOCTYIly IO SIKICHOI HHTHOI BOJM HACEJICHH,
HEJIOIyIeHHsI BHHUKHEHHS Ta e()eKTHBHA O0pOTHOA 13 JIICOBUMH TTOKEKAMH,
CHPUSIHHS PO3BUTKY TYPHU3MY, PEeKpeallii, CIPUsHHS MPOIeCy €BpoiHTerparii
VYkpainu.

Ha ocHOBI  BUIEHAaBEJCHOTO BH3HAYEHHS MOHATTS  «CHCTEMa
aJIMIHICTPATHBHO-TIPABOBOTO 3a0€3MEUYCHHS MIpaBa Ha Oe3MeuHe I KUTTSA 1
30POB’S NIOBKULISL B YKpaiHi» MOXXHa BHOKPEMHTH HACTYIIHI CKJIaJOBi
€JIEMEHTH JTaHOI CHCTEMH aJMiHICTPaTUBHO-TIPAaBOBOTO 3a0e3MeueHHs IIpaBa
Ha Oe3redHe JUIst KUTTS 1 30pOB’ s TOBKULIA B YKpaiHi:

1. HopmaruBHa cucTeMa aJMiHICTPaTUBHO-TIPABOBOTO 3a0e3MedeHHs
IpaBa Ha Oe3MeYHe JUIS XKUTTS 1 3I0pOB’ST JOBKULISA B Y KpaiHi.

2. IncturyuiiiHa cucrema aaMiHICTPAaTHBHO-TIPABOBOTO 3a0e3IedeHHs
IpaBa Ha Oe3MeYHe JUIS XKUTTS 1 3I0pOB’ S JOBKUILIA B YKpaiHi.

HopmaTuBHa cucteMa aaMiHICTPaTUBHO-TIPAaBOBOTO 3a0e3IeueHHs TIpaBa
Ha Ge3meyHe Ui JKUTTA 1 3M0pOB’S TOBKULISA B YKpaiHi — 1€ € BHYTPIIIHBO
B3a€MOY3TOJDKEHA ITUTiICHA CYKYIHICTh HOPM Ta ¥ NpPUHIMIIB TpaBa, II0
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3aKpiIUieHi B BiMOBIIHAX aKTaX BHYTPINTHHOIEPIKABHOTO Ta i M>KHAPOIHOTO
mpaBa YKpaiHH, KOTpi perJIaMeHTYIOTh 3a0€3IIeUeHHS IIpaBa Ha Oe3eyHe IS
KHUTTS 1 310pOB’ ST JOBKULIA B YKpaiHi.

HopmaTuBHa cucteMa aaMiHICTPaTUBHO-TIPAaBOBOTO 3a0e3MeUeHHS TIpaBa
Ha Oe3mevHe UL JKUTTA 1 3A0POB’sl HOBKULISA B YKpaiHi HACTYIIHI MICTHTB
€IIEMEHTH:

1. HopmaruBHa cucTeMa aaMiHICTPaTHBHO-NPABOBOTO 3a0e3neyeHHs
npaBa Ha Oe3neyHe JUIsd JKATTA 1 3J0pOB’s JOBKULIL B YKpaiHi 3a
BHYTPIIIHBOJICP’KaBHUM IIPABOM.

2. HopmaruBHa cucTeMa aaMiHICTPaTHBHO-NPABOBOTO 3a0e3NeyeHHs
npaBa Ha Oe3neyHe JUIss JKUTTA 1 3J0pOB’S JOBKULIL B YKpaiHi 3a
MDKHApOJHHUM MTPABOM.

[HCTHTYLIHA ccTeMa aIMiHICTPaTUBHO-TIPABOBOTO 3a0€31EUEHHS ITpaBa
Ha Oe3medHe I KUTTS 1 370pOB’S JOBKUIIS BKIIIOYA€ YMOBHOBKCHHX
cy0’€eKTiB Ta ¥ IXHIO IISUTBHICTH 100 3a0e3MeueHHs paBa Ha Oe3MevHe s
JKHUTTS 1 30pOB’ ST JOBKULIA B YKpaiHi.

[HCTHTYLIHA ccTeMa aaMiHICTPAaTUBHO-TIPABOBOT'O 3a0€31EUeHHS ITpaBa
Ha Oe3medHe I KUTTS 1 3A0pOB’S JOBKULIL — L€ € B3a€MOY3TO/DKEHA
CYKYIHICTh YIIOBHOB@XCHMX CYO’€KTIB Ta ¥ IXHA JISUTBHICTH OO
3a0e3neueHHs IpaBa Ha Oe3reyuHe Uil AKUTTS 1 30pOB’sl NOBKULIA B YKpaiHi.

[HCTHTYLIIHA cCHCcTEeMa aJIMiHICTPaTUBHO-IIPABOBOT0 3a0e3NeYeHH IpaBa
Ha 0€3MeYHE [UIS )KUTTS 1 3I0POB’ s TOBKLLIS MICTUTh JIBa CKJIAIOBI CJICMCHTH:

1. HauioHaneHy IHCTUTYLIHHY CHCTEMY aJIMiHICTPATHBHO-TIPABOBOTO
3a0e3neueHHs MMpaBa Ha Oe3MeuHe IS XKUTTS 1 3I0pOB’ST JOBKIJUIS.

2. MiXHapomHY IHCTUTYIIHHY CHCTEMY aJMiHICTPaTHBHO-IIPABOBOTO
3a0e3neueHHs MpaBa Ha Oe3MeyHe IS XKUTTS 1 3I0pOB’ST JOBKIJUIS.

Hwkde posrimsHemMo  Oifmbll  JETaJbHO  HOPMATHBHY — CHCTEMY
aJIMiHICTPaTHBHO-TIPABOBOTO 3a0€3IEeUYCHHS MIpaBa Ha Oe3MedHe I KUTTA i
3/I0pOB’S TOBKULIA B YKpaiHi 3a BHYTPIIIHBOAEPKaBHAM ITPABOM.

HopmatuBHa cucTeMa aaMiHiCTpaTHBHO-IIPABOBOIO 3a0e3NeueHHs IpaBa
Ha Oe3mevHe JUIsi OKUTTA 1 310pOB’sl JOBKULIE B YKpaiHi 3a
BHYTPIIIHBOJICP)KaBHUM TIPaBOM — 1€ € BHYTPILUIHBO B3a€MOY3TOJKEHA
LUTICHA CYKYNHICTh HOPM Ta ¥ NPUHLMIIB MpaBa, IO BiJOOpa)keHi B
BIJIMOBITHUX HOPMAaTHBHO-IIPABOBUX aKTaX BHYTPILIHBbOJEPKABHOTO IpaBa
Ykpainu, KOTpi periaMeHTYI0Th 3a0€3eUeHHS TIpaBa Ha Oe3TeuHe TSl KUTTS
1 3710pOB’ sl NOBKLIJISL B Y KpaiHi.

HopmatuBHa cucteMa aaMiHiCTpaTHBHO-IIPABOBOTO 3a0e3MeUeHHs ITpaBa
Ha Oesme4yHe Ui OKUTTA 1 370pOB’S JIOBKUULIA B YKpaiHi 3a
BHYTPIIIHBOJIEP>)KaBHAM IIPABOM MICTUTH HACTYIHI CKJIAJIOBI:

1. Koucrutynii Ykpaiaun[3] Bix 28 uepBus 1996 poky, 30kpema, 3TiHO
ct. 13 Koncturynii YkpaiHu Bci HPUPOIHI pecypcH, SKi 3HAXOTATHCS Y
MeXax TepuTopii YKpainu — 1me 00'€KTH mpaBa BIACHOCTI HApOAy YKpaiHU.
KoxxeH rpoMajissHUH NpaBO Ma€ KOPHCTYBATHCS TAaKUMH HPUPOJHUMHU
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00'ekTaMH IpaBa BIACHOCTI HAPOAY BiJIMOBIAHO A0 YMHHOTO 3aKOHOABCTBA.
A srimpo cr. 16 Koncturymii 000B’SI3KOM JepkaBH € 3a0e3ledeHHS
eKoJorigHoi Oe3rekn W MiATPUMAaHHS €KOJIOTIYHOI PIBHOBarW Ha TEPUTOPIl
VYxpaian. Bigmosimao m0 4. 2 cr. 50 Koncrutymii YkpaiHum KoXKHOMY
rapaHTOBAaHO MPaBO BUIBHOTO JOCTYITY 1O iH(GOpMamii mpo cTaH JOBKIILIA.

2. Kogpexcu Ykpainwm, 30kpema: JlicoBuii komeke Ykpaiau[4] Bix 21 ciunas
1994 poxky, Konexe npo nanpa Ykpainu[S] Bix 27 munnas 1994 poky, Koxexc
VYkpainu npo aaMiHiCTpaTHBHI paBonopyuieHHs[6] Bin 7 rpyans 1984 poky,
Bonnuii xoneke Ykpainu[7] Bim 06 uepBus 1995 poky, 3eMenbHUN KOJICKC
Vxpainu[8] Bix 25 xoBtHs 2001 poky, [ToBitpsiHuii koxeke Ykpainu[9] Bin
19 tpaBus 2011 poky, Kogekc numBinpHOTO 3axucty Ykpainu[10] Bim 2
skoBTHsI 2012 poky.

BignoBigHo 10 4. 1 cT. 55 3eMenbpHOTr0 KoJeKCy YKpaiHH J0 3eMelb
JCOTOCTIOAAPCHKOTO TPH3HAYCHHS HAllekKAaTh BCI 3€MIIi, BKPHUTI IJIICOBOIO
POCTHMHHICTIO, a TAKOX 1 HE BKPHUTI JIICOBOIO POCIHHHICTIO, 1 HENICOBI 3eMIIi,
SIKi HaZlaHi  BAKOPUCTOBYIOTHCS IS OTPEO JIICOBOTO TOCMOIAPCTBRA.

BignosigHo 10 cT. 65 BomHOTO KOZEKCY YKpaiHU KOPUCTYBaHHS BOAAMHU
JUIsL TIOTPEO CITBCHKOTO Ta JIICOBOTO TOCIIOAPCTBA 3IHCHIOETHCS Y TTOPSIAKY
SIK 3aTJIbHOTO, TAaK ¥ CHeNianbHOTO BOJOKOpHcTyBaHHA. [1ix gac 3pomenHHs
3eMellb JIICOrOCIIONapChbKOTO MPU3HAUSHHSI BOJOKOPHCTYBadi 3I1HCHIOBATH
3000B's13aHI  3aXOMM IIOJ0 MOIMEPE/PKCHHS MiATOIUICHHS, 3aCOJICHHS,
3a00JI0YCHHS Ta 3a0pyIHCHHS IHX 3eMellb. A 3rimHo 4. 2 cT. 54 BomHoro
KoJieKCy YKpaiHu JIicOCIJIaB Ha BOJHHMX O0'€KTax 3a00pOHEHO B YKpaiHi.
Xoua I11e CTOMITTS TOMY OyJI1a MOIIMPEeHa B 3aKapIaTTi Taka CIeI[iabHICTh K
OOKOpaIll — CIeI[iaJIiCTH IO JIICOCIUIABY, SIKi aKTUBHO 3/ ICHIOBAJIH JTiCOCILIIAB
Ha YUCJICHHUX TiPCHKUX pikax 3akaprarts.

3. 3akoHu YkpaiHu, 30Kpema, HacTymHi: «[Ipo 0XOpoHy HaBKOJIMIITHHOTO
MIPUPOIHOTO cepenoBUIay Bix 25 uepBHS 1991 p, «OcHOBH 3aKOHOIABCTBA
VYxpaian npo oxopoHy 3mopoB’s»[11] Bim 19 mmcromama 1992 p., «IIpo
OIIHKY BIUTHBY Ha HOBKULI»[12] Bix 23 Tpasrs 2017 poky Ta «IIpo 3a6opony
Ha TIPOBENCHHS CYHUIBHUX pPYyOOK y TipChKUX SIIMIIEBO-OyKOBHX Jicax
Kapmnarcekoro periony»[13] y pemaxmii Bix 30 »xoBtHs 2019 p.

BignosigHo 10 cT. 2 3akoHy Ykpainu «IIpo oIiHKY BIUTUBY Ha JOBKIJLID»
Bix 23 TpaBHs 2017 poky OIiHKa BIUIMBY Ha JTOBKULISA — IIe TPOLIEAYpa, M0
nependayae:

— TIPOBEJICHHSI TPOMAJICHKOTO OOTOBOPEHHS BiIIOBITHO 10 3aKOHY;

— MIATOTOBKY Cy0’€KTOM TOCTIOJApIOBaHHS 3BITY 3 OIIIHKM BIUIMBY Ha
JTOBKIJLIIS,

— aHaJi3 YIIOBHOBO)XEHUM OPraHoOM iH(opMarlii, HagaHoi y 3BiTi 3 OLIHKH
BIUIMBY Ha JOBKULISL, Oy/b-KO1 10/1aTKOBOI iHpopMalii, sKy Hajgae cy0’ ek
TOCIIOJIapIOBaHHs, a TaKoX iH(opMamii, oTpuMaHoi BiJl IPOMAJCHKOCTI ITiJ
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4ac TPOMAJICHKOTO OOTOBOpEHHS, MijJ Yac 3AIMCHEHHS MPOIECIYyPHU OIliHKH
TPAHCKOPJOHHOTO BIUIUBY, 1 1HINOI iHpOpMaIii;

— Ha/IaHHA YIIOBHOBA)XEHHM OPTraHOM MOTHBOBAHOT'O BHCHOBKY 13 OLIHKH
BIUIMBY Ha JOBKUIIA, IO BPAXOBYE PE3YJIbTATH BUILE3TaAaHOTO aHAII3Y;

— BpaxyBaHHS BUCHOBKY 3 OIIiHKH BIUIMBY Ha JOBKUUISA y PIIICHHI Tpo
MIPOBAKEHHS TUTAHOBAHO] JiSUTBHOCTI.

BiamosinHo 1o ct. 2 3akony Ykpainu «IIpo 3a00poHy Ha mpoBeneHHS
CYUITbHUX PYOOK Yy TIpCHKUX SUIMICBO-OYKOBUX Jicax KapmaTcbkoro
PETiOHY» 3 METO0 30epeKeHHS KOPUCHUX BIACTHBOCTEH JIiCiB 1 3a0€3MeYCHHS
3ano0iraHHs MposiBaM 3ryOHUX HACJIAKIB NPUPOIHHX siBUL B KapnaTtcbkomy
perioHi BcTaHOBJIeHa 3200pOHa Ha POBEACHHS CYLUIBHUX PYyOOK TOJIOBHOTO
KOPHUCTYBaHHS 1 CyIUIBHUX pyOOK (opMyBaHHS i 03JOpPOBJICHHS JIICIB, KPiM
PO3pOOKH CYIINEHUX BITPOBAIIIB Ta OYPEIOMIB, a TAKOK CYLUIEHO BPasKEHIX
IIKITHUKaMH Ta XBOp0oOaMy HAaCaKEHb.

4. Tlim3akoHHI HOPMATHBHO-TIPABOBI aKTH 3 TUTAaHb 3a0€3IICUCHHS IIpaBa
Ha Oe3MevHe IS KUTTA 1 30pOB’ sl TOBKULISA B YKpaiHi, 30KpeMa, HACTYIIHI:
IMocranoBa BPY «lIpo iHpOpMyBaHHS TpPOMAACHKOCTI 3 MHUTaHb, IO
crocyrotbess HoBKULLA[14] Big 4 muctomama 2004 poxy, IloctanoBa KMY
«IIpo 3atBepmxenns [Topsiaky 3aroTiBii APYropsaAHUX JICOBUX MaTepialiB Ta
3MiMiCHEHHS] MOOIYHMX JIICOBUX KOPHUCTYBaHb B Jicax Ykpainm»[15] Bix 23
kBiTHS 1996 p. Ne 449, TloctanoBa KMV «Ilpo 3arBepmxenHs [lomoxenHs
npo MiHicTepcTBO 3aXHMCTy AOBKULIA I MPUPOTHUX pecypciB YKpaiHu»[16]
Biz 25 uepBHst 2020 p. Ne 614.

Ot1xe, MOHATTS «CHCTEMa aJMIHICTPATHMBHO-IIPABOBOIO 3a0e3ledeHHs
npaBa Ha Oe3Me4He JUIsl )KUTTA 1 3710pOB’sl JOBKULISL B YKpaiHi» BU3HAYUTH
MOYKHa SIK BHYTPIIITHBO B3a€MOY3TOJUKEHY CYKYIHICTh HOPM Ta 1 MIPHUHIIMIIB
IIpaBa, yIIOBHOBAXXEHHX Cy0’€KTIiB Ta IXHs MIPAaKTHYHA JiSIbHICTb, 1[0 MAIOTh
Ha MeTi 3IificHeHHs 3a0e3MeUYeHHs IpaBa Ha Oe3MeyHe IS KHUTTS 1 3T0POB’ S
JOBKIILIA B YKpaiHi.

MoxeMO BHOKPEMHTH HAacTyNHI CKJaJOBI €JIEMEHTH CHCTEMH
aJIMiHICTPaTHBHO-TIPABOBOTO 3a0€3IEUYCHHS MIpaBa Ha Oe3MedHe I KUTTA i
37I0pOB’s IOBKIILIS B YKpaiHi:

— HOPMATHBHY CHCTEMY aJMiHICTPAaTHBHO-IIPABOBOIO 3a0€3MeUYCHHS
npaBa Ha Oe3MevHe JUIsl )KUTTS 1 310pOB’ st JOBKULIA B Y KpaiHi;

— {HCTUTYLIiHY CHCTEeMy aAMiHICTPATHBHO-TIPABOBOTO 3a0e3MedYeHHS
npaBa Ha Oe3MevHe st )KUTTS 1 37J0pOB’ S JOBKIUISA B YKpaiHi.

[cHYIOTP TEpCIIEKTHBH MOJANBIIMX HAYKOBUX IOCIDKEHb y JTaHOMY
HanpsiIMKy, 30KpeMa, II0A0: MOpIBHSUIBHO-TIPABOBOTO aHANi3y CHCTEMH
aJIMiHICTPaTHBHO-TIPAaBOBOTO 3a0e3IeUeHHs IIpaBa Ha Oe3neyHe /ISt KUTTA 1
30pOB’S JIOBKUUIA B YKpaiHi B VYkpaiHi Ta IHIMX KpaiHax CBITY;
pedopMyBaHHS aqMiHICTPAaTUBHOTO 3aKOHO/IABCTBA Y KpalHH; MIXXHAPOIHOTO
cHiBpoOITHUIITBA YKpaiHH.
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Omxe, y maHii OTOBIiJIi 0XapaKTEPU30BAHO CHUCTEMY aJMiHICTpAaTUBHO-
MIPaBOBOTO 3a0€3MEeUYCHHS IpaBa Ha Oe3MeyHe IS JKUTTA 1 3I0pOB’ S JOBKIJIISA
B YKpaiHi.

Jlitepartypa:

1. Psab6eus K.A. Exomoriune npaBo Ykpainn: Hapuansanit nocioauk. K.:
Lentp y46oBoi mitepatypu, 2009. 438 c.

2. SlmkxoBa [.M. AnMiHICTpaTHBHO-IIPABOBE 3a0€3IMCYCHHS MisTIBHOCTI
¢i3nyHMX OCiO-miampueMIlB B YKpaini: aBToped. AuC. ... KaHJ. IOPHU]I. HAYK :
12.00.07; Bingkp. MixkHap. yH-T po3B. moaunn "Ykpaina". K., 2013. 20 c.

3. Koucrurymis VYkpainu Big 28 dyepBHa 1996 poky. Bidomocmi
Bepxoegnoi Paou Yxpainu. 1996. Ne 30. Cr. 141.

4. JlicoBuii komekc Ykpainu Bin 21 ciunsg 1994 poky (B penakimii 3akoHy
VYxpainu Big 08.02.2006 poky). Bioomocmi Bepxoenoi Padu Ykpainu. 2006.
Ne21. Cr. 170.

5. Kogmexc mpo Hampa Ykpaiau Bim 27 mumHsA 1994 poxy. Bidomocmi
Bepxosnoi Paou Ykpainu. 1994. Ne 36. Ct. 340.

6. Kogmexc Ykpainu npo aaMiHiCTpaTHBHI IPaBOTIOPYIICHHS Bill 7 TPYIHA
1984 poky. Bioomocmi Bepxosnoi Paou YPCP. 1984. llogatok mo Ne 51.
Cr.1122.

7. Boauumii komekc Ykpainu Bim 06 uepBHs 1995 poky. Bidomocmi
Bepxoenoi Paou Ykpainu. 1995. Ne 24, Ct.189.

8. 3emenbHuil kogekce Ykpainu Bim 25 xoBtHs 2001 poky. Bioomocmi
Bepxosnoi Paou Vkpainu. 2002. Ne 3-4. Ct. 27.

9. TlosiTpsHuii komekc Ykpainu Bin 19 tpaBHs 2011 poky. Bioomocmi
Bepxosnoi Paou Yxpainu. 2011. Ne 48-49. Cr. 536.

10. Kopekc mmBinmpHOTO 3axucty Ykpainum Bim 02 skoBTHA 2012 pOoky.
Biodomocmi Bepxoernoi Paou Yxpainu. 2013. Ne 34-35. Cr. 458.

11.OcHOBH 3aKOHOAABCTBA YKpaiHH IMPO OXOPOHY 3/I0pPOB’S: 3aKOH
VYxpaiuu Bix 19 mucronana 1992 poky. Bidomocmi Bepxosnoi Paou Yxpainu.
1993. Ne 4. Cr. 19.

12.TIpo ouiHKy BIUIMBY Ha JOBKULIsL: 3akoH YKpainu Bin 23 TpaBus 2017
POoKy. Bidomocmi Bepxoenoi Paou Ykpainu. 2017. Ne 29. Crt. 315.

13.TIpo 3a00poHYy Ha MPOBEJCHHS CYyLIBHUX PYOOK Y TPChbKHX SUTUIEBO-
OykoBux Jnicax KapmaTtcekoro periony: 3akoH Ykpainu B pemakmii Bix 30
woBTH 2019 p. Bioomocmi Bepxosnoi Paou Yxpainu. 2019. Ne 51. Cr. 383.

14.TIpo iHpOpMYyBaHHS TPOMAJICBKOCTI 3 INHTaHb, IO CTOCYIOTBCS
noBkiwist: [loctanoBa BepxoBrHoi Pamm Ykpaiam Bim 04 muctomama 2004
poky. Bidomocmi Bepxosnoi Paou Ykpainu. 2005. Ne 2. Cr. 72.

15.TIpo 3arBepmkenHst [lopsinky 3aroTiBimi JIpyropsiiHHX —JIiICOBHX
MaTepianiB i 3A1HCHEHHS MOOIYHUX JIICOBHX KOPHCTYBaHb B JlicaXx YKpaiHU:
ITocranosa KaGinety MinictpiB Ykpainu Big 23 kBiTHA 1996 p. Ne 449. URL:

190



https://zakon.rada.gov.ua/laws/show/449-96-%D0%BF#Text (nara
3BepHEeHHS: 22.12.2021).

16. ITpo 3arBepmxerHs [lomoxkeHHS Tpo MiHICTEPCTBO 3aXUCTY AOBKIJIISA
Ta MpupogHUX pecypciB Ykpainu: [locranoBa Kabinery MiHicTpiB Ykpainu
Bix 25 wepBHst 2020 p. Ne 614. Oghiyitinuii sicnux Yrpainu. 2020. Ne 59. Cr.
1853.

DOI https://doi.org/10.36059/978-966-397-374-6-53

OCOBJIMBOCTI ITPOJIOHT AIIIL JOIOBOPIB
3A IUBLIBHUM 3AKOHOJABCTBOM YKPATHH

Kapnenko B. P.
bakanasp, cmyoenm 3a0unoi popmu nHasuanns 2 - KM-4 kypcy
Hasuanvno-nayxogozo incmumymy 3a04H020 ma OUCMAHYIUHO20 HABUAHHS
Hayionanvua akademis enympiwnix cnpag
M. Kuis, Yxpaina

CTpoK € ICTOTHOIO yMOBOIO Ul OyIb-SIKMX T'OCIIOJAPCHKUX JIOTOBOPIB
(wactuna Tpets crarti 180 ['ocogapcrkoro kogekcy Ykpainu). BogHodac y
LUBUILHAX NTPABOBITHOCHHAX CTPOK OyZe iICTOTHOIO YMOBOIO JIMIIE 3aJIEKHO
BiJl BHJY IOTOBOPY, III0 BUIIMBAE 13 YaCTHHU TepInoi ctaTti 638 LluBimbHOTO
KOJEKCY YKpaiHu.

IIpobseMHUM BHIAETHCSA TOHM (HaKT, II0 3aKOHOIABIIEM HE BHU3HAYCHO
yHIBepCaJIbHI BKa3iBKHM LIOAO Jid JOTOBIPHUX CTOPIH y pa3i 3aBepIleHHS
cTpoky aii noroBopy. Tak, y T'masi 53 LluBinbpHOro Komekcy YkpaiHu, 1o
CTOCYETBHCS YKJIQJIaHHS, 3MIHU 1 PO3ipBaHHs JIOTOBOPIB B IJIOMY, € JIMIIE
BKa3iBKa, 1[0 BHECCHHS 3MiH 3a 3arajJbHUM MPABUIOM 3IIHCHIOETHCS 32
3roJIor0 CTOpiH ("4actuHa mepma crarti 651). Haromicte MexaHi3M
MIPOJIOHTAIII] JOTOBOPY Iepeadadae ONTHMI3aIlii0 YaCOBUX BTPAT JOTOBIPHIX
CTOpIH Ha TIOTOJ/PKCHHS Ta INJIMCAHHS JONATKOBUX yroJ. Y 3B S3Ky 3
BUKJIaJICHUM BUAAETHCS JIONMOBHUTH LIMBINBbHMI Komekc YKpaiHM CTaTTero
651-1, sika MiCTUTHME 3arajbHi MOJ0KEHHS 010 AaBTOMATHYHOI ITPOJIOHTAIIIT
JIOTOBOPIB.

[pstmi BKa3iBKM 100 MpoJtoHTamii nepeadadeHi s JOTOBOPIB HaiiMy,
YHpaBIiHHSA MaifHOM, OaHKIBCHKHX BKJIAJIB Ta JILEH31HHUX JTOTOBOPIB:

- KO0 HalfMad MPOIOBXKYE BOJOMITH Ta/ab0 KOPHUCTYBAaTHCS MalHOM
MCJIA 3aKiHYeHHS CTPOKY JIOTOBOPY HaiiMy, TO JOTOBIp BBa)Ka€ThCS
ITOHOBJICHUM Ha TOH CaMUil CTPOK, SAKIIO BiJACYTHI 3allepedeHHs] HaliMOIaBIIs
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MPOTATOM OJHOTO MICSI TICHIS 3aKiHYCHHS CTPOKY JOTOBOPY Haimy
(vactuHa mepma ctaTTi 764 L{uBimpHOTO KOAEKCY YKpaiHu);

- mcng 3akiHYeHHS CTPOKY JOTOBOPY VIPAaBIiHHA MaifHOM BiH
BBA)KAETHCSI MOJIOB)KEHUM Ha TOW CaMUH CTPOK 1 Ha THX CAMHX YMOBaX, AKIIO
YKOJIHA 13 CTOPIH He 3asBUJIA PO MPHUIMHEHHS a00 3MiHY AOTOBOpPY (YacTHHA
npyra cratti 1036 LuBimsHOTO KOEeKCy YKpaiHn);

- SIKIIO CTPOKOBMH BKJIAJ HE BHMAraeThCsl BKJIAJHUKOM 31 CIUIMBOM
CTPOKY, TO JIOTOBIp BKJIaJy BBaXXA€ThCS MPOJAOBKEHUM HA YMOBaX BKIIa/y Ha
BuUMory (dactuHa yerBepta crarti 1060 LluBinbHOTO KOAEKCY YKpaiHn);

- SIKIIO CTPOK JIIEH31HHOTO JOrOBOPY CTOPOHAMH HE 0OYMOBJIEHO, TO
CTPOKOM JIOTOBOPY € CTPOK YHHHOCTI BUKJIFOUHOTO MAifHOBOTO IIpaBa, aJjie He
OijplIe ITSITH POKIB; SIKIIO 3a INICTh MICSIIB IO CIUIMBY IMX II'SITH POKIB
JKOJHA 13 CTOpiH MHUCBMOBO HE BIIMOBHUTBCS BiJ JOTOBOPY, TO BiH
MIPOJIOBXECHUM Ha HEBH3HAUCHWH dYac — IIPU I[[bOMY CTPOK LIICTh MiCAIIB
3aJIMIIAETHCS, alle BXKE JUIA TOBIIOMIICHHS IPO pO3ipBaHHS, a HE BiAMOBY
(vactuna Tpets ctarti 1110 L{uBineHOTO KOAEKCY YKpaiHm).

[IpuBeprae yBary BiACYTHICTH ITOCTITOBHOTO IiIXOIY:

1. moHOBIICHHS JHIIE HA TOI caMUii CTPOK abo K Ha TOH caMuil CTPOK Ta
YMOBH;

2. He 3aBXKIU 3rafyloThCs CTPOKH IIOBIJOMJICHHS OJHIET 13 CTOpIH
CTOCOBHO CTPOKIB JIOTOBOPY;

3. He OJHaKOBHUH MiaXif i 70 (HOPMH KOMYHIKAIll CTOPIH MO0 CTPOKY
JIOTOBOPY.

Tox BHIIE3raaHi HOPMU MOTPEOYIOTH YHI(IKAaIIil, a 3araibHi TOIO0KESHHS
070 TIPOJIOHTALIT JOTOBOPIB — BiIOOpakeHHs ¥ 3aKOHOIAaBCTBI.

Takox icHye mpoOieMaTika (OpMH TPOJIOHTAIlIi JOTOBOPY, BH3HAHOTO
JIMCHUM y CyZIOBOMY MOPSIIKY. Jlo mpuKkiany, 3riIHO 3 HIOCTaHOBOO Bumoro
rocnojapcekoro cyny Ykpainu Big 17 Oepesns 2015 poky y cmpasi Ne
910/8194/14 Bu3HAHO JIHCHWUM JOTOBIp YIOpPABIiHHS MaiiHOM, aie
HOTapiallbHOTO TTOCBITUEHHS TaKHii TOroBip He moTpedye [1].

Tak sk crarts 654 LuBinbHOrO KOleKcy YKpaiHM BHMara€ yKiaJaHHsS
JOJATKOBUX Yroj y Tid camiii (opmi, 1m0 i OCHOBHHX, TO 3aJMIIAETHCS
BIZIKPUTHM MUTAHHS K OYTH 3 JOTOBOPaMH, 1110 MOTPEOYIOTh HOTAPiaIbHOTO
MOCBIIYEHHS, SKIIO BOHHU YKJIaJIeH] y MPOCTiit muchMOBii opmi Ta BU3HaHHI
TiICHUMU 3a pIICHHAM cynay. 30KpeMa, y [Kii ¢popMi yKinagatu T0JaTKOBY
yroJy 0 TaKoro JIOTOBOPY — Y MPOCTiil NUChMOBIit un y HoTapianbsHiiH? Ha
Hally AYMKY, PIlICHHS CyAy € BUPIIIaNbHUM, TOX JOJATKOBI Yroaum Tex
MOXYTh YKJIQJIATHCh Y HPOCTIH MUCEMOBIH (opMi (Ipy JOTPHUMaHHI ycix
IHIIMX BUMOT 3aKOHY, J0 IPHUKJIaxy, IIOA0 Aep>KaBHOI peecTpalii npas 3a
Jorosopamu). TvM He MEHII, OJJTHO3HAYHA BiNOBI/(b HA 11 MUTAHHS Ma€ OyTH
Bi0OpakeHa y 3aKOHOJABCTBI.
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Omxe, TPOJOHTAIlii JOTOBOPIB HE NPHCBIYECHO HAJCKHOI yBarum Yy
IUBITEHOMY 3aKOHOZABCTBI YKpaiHH, IIO 3 OTIISAY Ha HOMYJISIPHICTh TAKOTO
MeXaHi3My MoTpeOye BUIIPaBICHHS.
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3AXHUCT IPAB JITEA B KOH®JIIKTHUX
TA HA/IBBUYANHUX CUTYALISIX SIK HATIPSIM PO3BUTKY
CYYACHOI IOPUCITPY AEHIIIT

Carocapenko K. P.

acnipanmka xageopu 3a2anvHoi meopii npasa ma oepicasu
Hayionanvnozco ynisepcumemy «Ooecvka 10puoudna axaoemisy
m. Odeca, Yrpaina

OcHoBHUMH TIpiopuTeTaMu OyIb-AKOI Jep’kaBH HOBHHHO OyTH HaJIe)KHE
3a0e3NeueHHsT MHUPHOTO CIIBICHYBaHHS HaceJleHHS Ta 3a0e3leucHHs
n00poOyTy SK Ha CBOIH TepUTOpii, TaK i Yy MIXXKHAPOIHOMY CEPEIOBHIIL.
Hapasi kpaiHu ycboro CBIiTY AOKJIaJAlOTh 3HAYHUX 3yCHJIb Ta PECypCiB 3
METOI0 YTBOPEHHSI Ta JISUIbHOCTI MDKHAPOJHHUX OpraHi3aiii, siKi MOKJIMKaHi
3ano0irTu 30poifHUM KOH(IIIKTaM Ta KpU30BUM CHTYALISIM, IOLIMPEHHS SIKHX
MOK€ IPU3BECTH JI0 MACOBOTO MOPYIIEHHS MIPaB JIOIUHH, @ 30KpEMa TUTHHH,
TOMy III0 came 11 BIJIHOCSTH IO OCOOJMBO BpasiMBOi Kareropii oci0, sSIKUM
HeoOximHui 3axuct. Jl0o KOHQUIKTHMX Ta HaA3BUYAMHUX CHTYaIlii,
BUPIMICHHS SKUX NOTpeOye JOBrOTPUBAJIOl Ta KPOIMITKOI JisIbHOCTI 3 OOKY
HaIoi Jep>kaBH, BapTO BigHecH: 3MiHH KiiMmary, manaemiro COVID-19 ta
POCIHCBKY arpecito MpoTH YKpaiHu, aJiKe caMe Iij] 9ac 30poitHUX KOH(ITIKTIB
npaBa JiTei MOpyIIyIOThCS B 3HAYHIN Mipi.

AHanizy HacHiIkiB BIJIMBY 30poiHOi arpecii Ha JKUTTS AWTHHH Ta
BUSIBJICHHIO 0COOJIMBOCTEN 3a0e3NeyeHHs] OKPEMUX IpaB JTUTHHH B yMOBAax
30poifHoro KOHQUIIKTY B YKpaiHi NpUIUIAIM yBary Taki HaykoBIi, sk: .
BacunbkiBebka, K. Irmarenko, O. 3agninpoBceka, H. ®iminceka, O.
Kouemuponcrka, A. Jlazopenko, I'. Ma3zyp, B. Munuk, 1. Huuwnraiino, H.
Omnonsceka, A. Ilonrtopak, B. Pemenpkuit I. Canmos, Y. Csinapcki, M.
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Cradanuyk, b. Ilimepmann, M. Uexoscbka, O.I'. Typuenko, LI
[MumnumpHa. Xo4a mpari 3a3HaueHUX BUINE BUYCHHX HE BTPATHIIH CBOET
HAyKOBOi IIHHOCTi, MPOTE NPOMO3WIil BHUKIAIACHI B HHX BHMAararmTh
TIEPEOCMUCIIEHHS, 3 OTIILSTY Ha Ti BUKIIUKH Ta 3arpO3H, 10 iICHYIOTh B IepKaBi
Ta B CYCIIUTBCTBI IIPOTATOM OCTaHHBOTO Yacy.

Jitn, sk 0coONMMBO Bpa3MuBa KaTEropis HACENEHHS, a TAaKOX K BiKOBa
rpylia, HABUIIOTO PU3MKY OiHOCTI, coOUianbHOI 1301l SIBISIOTE COO0I0
OCHOBHHH Cy0’€KT Ta 00’€KT CUCTEMHOI AUCKpUMIHALI, 0 B OLIBLIIH Mipi
PO3MOBCIOKYETHCS B YMOBaX, 110 Hapasi CKJIaTUCs B HaIrii gepxkasi. 3 2014
POKy B Hamliii kpaiHi TpuBae 30poiHUN KOHQIIIKT, SIKUH TIIBKK 3arOCTPHUBCS
3 I0YaTKOM ITOBHOMACIITaOHOT'O BTOPTHEHHs pocii Ha TepuTopito Ykpainu 24
motoro 2022 poky, 4epe3 10 BelMKa KiIbKICTb AiTel 3a3Ha€ Pi3HOTO poay
HAaCHJIBCTBA IPOTATOM TPHUBAIOTO Yacy. bepyun o yBaru naryOHu# 1 1OCHTH
IIKiIJTMBIHA BIUTHB 30pOWHNX KOH(IIIKTIB Ha IiTEH, O TOTO X iXHI HACTIIKH
B MOJAJBIIOMY, TO iX IIpaBa MOTPEOYIOTh OCOOJIMBOTO 3axXHCTy 3 OOKy
JIepkaBH, sIKa B CBOIO 4Yepry, MOBHHHA HaMaraTHCsl CHCTEMHO HisTH B Oik
MOKPAIICHHS CTAaHOBHIIA JITEH, MIKIyBaTHCS HPO iX PO3BUTOK Ta HAJaHHS
OCBITH, CTBOPIOIOUH O€3IeYHE cepenoBHIIe i1 3100y TTH.

[TpoOnemHi acreKTH, 0 BUHUKAIOTh Y 3B’SI3KY 31 CTBOPCHHSIM HaJICKHUX
YMOB JUISl TapaHTyBaHHs Oe3NeKH JUTHUHM, 3aXUCTy ii IpaB Ta iHTEpEcCiB,
OB’ SI3YI0Th, 3 OJHOTO OOKy 3 THM, IO OCHOBY CHCTeMH 3a0e3neyeHHs
Oe3meku JiTel ckiamae ii 6a3yBaHHS Ha MiAXOMi J0 AWTHHH SK 0 00’€KTa
BIUIMBY, HE PO3IVIAAAIOYM T€, IO JUTHHA TIOBHHHA BUCTYNATH Cy0’€KTOM
CyCIUIBHAX BiTHOCHH. 3 iHIIOTO OOKY, JEsAKi MEpPEmKOIHN IOB’S3YIOTh 3
HasIBHICTIO IIPOTAIMHY Ta IIEBHOIO HEY3T0JDKEHICTIO B TPABOBHX IMUTAHHIX Ha
PaxXyHOK 3aXHCTY TIpaB JIITEH, a TAKOXK 3 IBHOIO HEBiIIOBITHICTIO MiX CO00I0
Yy B3arajii BiICyTHICTIO CIICI[iaTbHIX HOPM Y HalllOHATFHOMY 3aKOHO/IaBCTBI
KpaiHW, 010 HaJaHHS BiAIIOBITHOTO 3aXHCTY IIiJ] Yac 30pOHHNX KOH(DITIKTIB,
3 ITHOPYBAHHSM IIEBHOIO MipOI0 MDDKHAPOTHIX CTAHAAPTIB, IO 3aKPIILTIOIOTh
OCHOBOIIOJIOXKHI HOPMH TIpO 3aXHMCT MNpaB JiTed, Ta 3 AEKIapaTUBHUM
XapakTepoM 0aratboxX 3aKOHOAABUMUX HOPM [1, ¢.8].

Crinx 3a3HauuTH, IO M7 9ac 30pOHHOr0 KOH(QUIIKTY, Jep)KaBa iCHye 3a
0COOJIMBUX YMOB, 1 TOKJIMKaHa JIOJAaTH 3arpo3u, Ta MPUCTOCOBYBATUCH 0
aKTyaJIbHUX BHUKJIMKIB, 0 SIKHX BXOJUTh HEOOXIIHICTh 3a0e3neueHHs npaB
[IMBUTLHOTO HACEJICHHS Ta HOTO HAHOIIBII Bpa3nuBUX KaTeropiit. Tak, MoxHa
MIOCIIKYBATH, 10 TosioxkeHHs crarti 19 KonBenuii npo npasa autian 1989
POKY HaroJiomrye Ha TOMY, IO JIepXKaBaM-y4acHHUISIM OTPiOHO BXKMBATH YCi
HEOOXiJHI 3aKOHOJABYi, aJIMiHICTPATHBHi, COIaJbHI Ta BUXOBHI 3aXOJIU
3aJIs1 3aXMUCTY AWTHHU BiJl MOXJIMBHX BHJIB (Di3MYHOTO Ta MCHXOJIOTIYHOTO
HACWJIBCTBA, BiJI CKCIUTyaTallil, Bifl BiICYTHOCTI MIKIyBaHHS YH HEI0AJIOro
TTOBOJKEHHSI 3 HETO [2].

Oxpemo, BapTO 3BEPHYTH yBary Ha MPUIHCH CTATTi 24, 110 MICTUTHCS B
JKeneBchkiit kouBeHIIii [V Mpo 3aXKUCT MUBIIBHOTO HACEICHHS ITiJ 4ac BiitHH
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Bim 12 cepmus 1949 poky, &me BKa3yeTbes, MO Ha CTOPIH KOHQIIIKTY
MOKJIAAAEThC OOOB’SI30K  Tepen0aduTH BCi  HEOOXigHI 3axomd IS
3a0e3nedeHHs TOro, mo0 MiTH BiKOM 10 15 pokiB, Aki ctanu cuporamu abo
Oynmu posnmydeHi 31 cBoiMH ciM’SMH dYepe3 BiiiHy, HE 3aJIHIIAIHCA
MTOKMHYTHMH, 1 TaKOX UL TOTO, a0M CIPHUATH, HE3BAXKAIOUM Ha OOCTaBHH,
iXHROMY OCBITHBOMY TIporiecy. KpiMm TOro, 0coOH, IO 3HAXOAATHCS T[T
3aXHMCTOM, y BCIX BHIAJKax MalOTh IPaBO Ha OCOOMCTY IOBary, moBary o
BJIACHOI 4ecTi, CiMEHHI NpaBa, MpaBoO BUIBHUX DPENIriHHUX IEpPEKOHaHb Ta
00ps11iB, MPaBO Ha MPHUTAaMaHHi iM 3BK4ai. J[o TakuxX 0cib BapTO BIHOCUTHUCS
I'YMaHHO, 3aXHIIAI0YH 1X, B IIEPIIy YepTy, Bijl yCUIIKOrO aKTy HaCHJIbCTBA Ta
3asiKyBaHHs [3].

VYkpaiHa, SIK y4aCHHI[S BUILE PO3IISIHYTUX MIKHAPOJIHHUX aKTiB, MICTUTb
LTy HU3KYy HOPMAaTHUBHO-TIPABOBHX ITOJIOXKEHb, III0 PETyIIIOI0TH 0COOIMBOCTI
3aXHCTy IIpaB JiTel B KOH(UIIKTHUX Ta HaJ3BHYAIlHUX CHUTYyaIisx. 30KpeMma,
crarreto 30 3akony Ykpaiau «I[Ipo oXOpoHY TUTHHCTBa», sKa BiIIOBiga€
MDKHapOJHO-TIPAaBOBUM HOpMaM, 3a00pOHSETHCS BTATYBATH IITEH 10 ydacTi
Y BOEHHHX [IifX Ta 30pOWHUX KOH(IIKTAaX, BKIIOYAIOYH TaKi METOIH, 5K
BepOyBaHHS, (iHAHCYBaHHS, TPOIIOBE 3a0e3MEUYCHHS, HAaBYaHHSA MiTeH
BIIMIOBITHMM 3HAaHHSAM 3 IUUII0 3aJydeHHS X y 30poiiHi KOH(IIKTH Ha
TEPUTOPIT IHIINX JiepKaB ado yyacTi B HACHJIbHUIBKHX HisX, SIKi IPONaryoTh
JI0 TIOBAJICHHS JICPKAaBHOT a00 TEPUTOPialbHOI LITICHOCTI, 3ay4eHHs JiTeH
JI0 He TepeadaueHuX 3aKOHOJaBCTBOM YKpalHU BOEHI30BaHHUX YW 30pOWHHMX
¢dopmyBans [4].

OpHi€0 3 TOJOBHUX MPOOJIEeM, CIIOCOOH BUPIIICHHS SIKOi HOCSATH CITipHHHA
XapakTep, 3aJIMIIAETHCS MPOoOIIeMa BIAITYBaHHS JiTEH, M0 3aJMIIMINCS 0e3
0aTBKIBCHKOTO MIKITyBaHHS, Yepe3 BTOPIHEHHS pOCii Ha TEPUTOPit0 YKpaiHu.
Ha croromgmi MokHa moOaduTH HaMaraHHS 3aco0iB MacoBoi iHQopmarii
MOMIMPIOBATH BIAOMOCTI MIOAO HEOOXIAHOCTI YCHHOBJICHHS MiTeH, sKi
BHACNIJOK BiHM BTpatwin OaThkiB. OJHAK, JaHA CHUTyallis, HA TYMKY
MiHconnomiTukn YKpaiHH, CTBOPIOE€ TIEBHI PU3MKM IIaxpaiicTBa Ta
MOUIMPEHHS HeJI0CTOBIpHOT iH(OopMallii, 1110 MPU3BOAUTH IO MOPYIIEHHS MPaB
niteir. Y 3B’s13Ky 3 1uM, 22 Oepesns 2022 poky Oyno npuiiHsaTo [TocTaHOBY
Kab6inery MinictpiB Ykpainu Ne 349 «IIpo BHeceHHs 3MIH 10 ACSIKHX
noctanoB Kabinety MinicTpiB YkpaiHu 111010 3aXUCTy NpaB JiTed Ha Mepiof
HaJ3BUYATHOTO a00 BOEHHOTO CTaHy», SIKOIO MependaueHo, o Ha Jac Jii Ha
TepuTopii YKpaiHN Ha[3BUYAHOTO Y1 BOEHHOTO CTaHy JTH, IO 3aJIHIIHINCS
6e3 0aTHKIBCBKOTO MIKIyBaHHS MOXYTb OyTH NPHHHATI JO IUTSIOTO
OyIMHKY CIMEHHOTO THITy Ta 0 NPUIOMHOI POAMHH HAa YMOBaX TUMYacOBOTO
BJIAIITYBaHHA [5].

Takum 4YMHOM, 3 OIJSTy HA BHUILE BKa3aHI acleKTH, MOXKHa 3pOOHMTH
HaCTyNHI BHUCHOBKHM. 3Ba)KalOYM Ha HASIBHICTh 3HAYHOI KiJIBKOCTI
MDXHapOIHO-TIPABOBUX HOPM, SIKi 3aCTOCOBYIOThCA B yMOBax 30pOHHOTO
KOH(QIIIKTy, TpaBa MIiTBHOHIB HiTeli MO BCHOMY CBITi JOCi 3a3HAIOTh
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YUCENbHUX OPYIIeHb. A TOMY OCHOBHHIA 000B’ 30K JIEpIKaB MOJIATAE Y TOMY,
mo0 TOKNacTH KiHems Iiif curyamii. bes3samepeuno  HamioHambHE
3aKOHOJABCTBO OyIb-sKOi KpalHH BUCTYIIA€ BAXKIIMBOIO CKJIAIOBOIO IIPABOBOI
CHCTEMH, SKa TMOKIMKaHAa 3aXWINATH IiTeld B 30HaX KOHOIIKTY. 30Kpema,
JepKaBaM, SK TOJNIOBHHM Cy0’€KTam, IIO HECYTh BiJNOBIiJaNBHICTH 3a
Oe3reyHe JKUTTA iX TPOMafsSH, IEPIIOYEProBO BapTO MOKPAITYyBAaTH PiBEHb
KoopauHamii i B3aemoaii moa0 morped Aiteil i Moyodl mix yac 30poWHHX
KOH(JIIKTIB Ta Yy HaJ3BUYAHHUX CUTYALisIX.
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MPOBJEMHI IUTAHHS CJIYKBOBO-TPYIOBUX CIOPIB,
IOJ0 MPUTSTHEHHS JEP)KABHUX CJIYKBOBIIIB
JIO MATEPIAJIBHOI BINOBLIAJIBHOCTI
B KOHTEKCTI IPEJIMETA CYJIOYUHCTBA

Kacban B. B.

Ooupexmop [lenapmamenmy no pobomi 3 nepcoHaiom
Heporcasnoi mumnoi cayscou Yrpainu
M. Kuis, Yxpaina

[MuTanHs MaTepianbHOI BiAMMOBINANTBHOCTI NEPKABHHUX CITY>KOOBIIB 3a
LIKO/Y 3aBJaHy JIep)KaBi € CIelialbHIM MPEJMETOM PETYIIIOBaHHS 3aKOHY
VYxpaian «IIpo mepxkaBry ciyx0y» Big 10 rpymas 2015 poxy Ne 889-VIII
(mami — 3axoH Ne 889), B 4. 1 cT. 80 sIKOTO 3aKpiIUICHO, MO «MaTepiaabHa Ta
MOpajbHa _[IKOJA, 3amofisHa (Ii3HUYHUM Ta IOPUIUYHHUM  0COo0am
HE3aKOHHUMHU PIIIEeHHIMH, TisIMA 91 OS3IsUTHHICTIO AepP>KaBHUX CITy>KOOBIIIB
IiJ] 9ac 3MiHCHEHHS HUIMH CBOTX MOBHOBAXXCHb, BIIIKOIOBY€ETHCS 33 PAXyHOK
nepxaBm» [1], a BignoBigHO m0 cT. 80 3akony Ne 899 nep:kxaBa B 0co0i
cy0’€eKTa NpU3HAYCHHS Ma€ MPaBO 3BOPOTHOT BUMOTH (perpecy) y po3Mipi ta
MOPSAKY, BU3HAUCHUX 3aKOHOM, J0: 1) ZepikaBHOTO CIyXOOBISA, SKUH
samonisB mkoAy(m. 1 4. 2 cr. 80 3akony Ne 889); 2) mocamoroi ocobu (ocid),
BUHHOI (BMHHHX) Yy HC3aKOHHOMY 3BUTPHCHHI, BIJCTOpPOHEHHI a0o
MEPEeBECHH] JCPKABHOTO CIY>KOOBI[I YW IHIIOrO MpAIliBHUKA HA IHIILY
mocagy, OIOAO BiAIIKOAYBaHHS MaTepialbHOI Ta MOPANBHOI INKOMH,
3aroIisiHOT Jep)KaBHOMY OpraHy y 3B’SI3KY 3 OIUIATOK) 4Yacy BHMYIIEHOIO
IpOryJy abo yacy BUKOHAHHS HIDKYEOIUTadyyBaHOi podotu (1. 2 4. 2 cT. 80
3akony Ne 889) [1]. 3riguo 3 u. 4 cr. 82 3akony Ne 889, sikiro gepkaBHUI
ciTy>k00Bellb He BiJIIKOAYBAaB 3aBIaHy IIKOIY Y BCTAHOBICHHUN CTPOK MOXKE
BiIOyBaTHCS 3BEPHEHHS 3 II030BOM PO TaKe BiMIIKOAyBaHHS 110 cyay [1].

Bignoigao mo ct. 19 KAC VYkpaiHu IOpHCAMKINS aIMiHICTpaTHBHUX
CyJIB TOIINPIOETHCS HA CIIPAaBU y MyOJIYHO-NIPABOBHX CIIOpax, 30Kpema y
«cnopax (i3NYHUX YM IOPUIUIHHX 0Ci0 i3 Cy0’ €KTOM BIIaJHUX IOBHOBAXEHb
IIOZ0 OCKapKeHHS Woro pimeHs (HOPMAaTHBHO-TIPABOBHX aKTiB 4H
IHAMBIMyalbHUX aKTiB), Mill 4u Oe3isUIbHOCTI, KPIiM BUMNAIKIB, KOJH IS
PO3TIIsly TAKUX CIIOPIB 3aKOHOM BCTAHOBJICHO IHIIHMH MOPSJIOK CYJOBOTO
npoBapkeHHs» (1. 1 4. 1 c1. 19), «cniopax 3 npuBoay NPUHHATTS IPOMAJISTH
Ha myOmiuHy ciykO0y, ii MpOoXoMKeHHs, 3BUTbHEHHS 3 IMyOIiuHOI CITy>KOm»
(m.2 4. 1 c1. 19), «3a 3BepHEHHSAM CyO’€KTa BJIQJHUX IOBHOB&KCHb Yy
BHITIA/IKaX, KOJIM TIPaBO 3BEPHEHHS A0 CyAy U1 BHPIMIEHHS ITyOIigHO-
MIPaBOBOTO CIIOPY HAJaHO TaKoMy cy0’ekTy 3akoHOM» (1. 5 u. 1 ct. 19) [2].
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Onnak, BignoigHo 10 4. 3 cr. 19 KAC VYkpainu “AnMiHicTpaTHBHI Cyan He
PO3TIIIAIOTh TI030BHI BHUMOTH, SIKi € TOXIIHUMH BiJ BHMOT y IPHUBAaTHO-
IIPaBOBOMY CIIOPI 1 3asIBJICHI Pa30M 3 HUMH, SIKIIO IeH CITip IiUIsrae po3risiay
B TIOPSIIKY iHIIOTO, HiXK aIMiHICTpaTUBHE, CYIOYMHCTBA 1 3HAXOIHUTHCS HA
posrisiai BignosinHoro cyay» [2]. Ciopu 3 nuTaHb perpecy € MOXiTHUMH, a
TOMY CIJiJ aHaNi3yBaTH NMUTAHHS MPO TE, MPEAMETOM SKOTO CyJOYHHCTBA
BUCTyMae nepBuHHMH cmip. Tak, BiamoBinHo no 4. 5 c1. 21 KAC VYkpainn
«BHMOTH TIPO BIJMIKOAYBaHHA INKOAH, 3aMOJiSTHOI NPOTHIPAaBHUMH
pIIICHHAMH, IisIMHM YU Oe3/isIIBHICTIO Cy0’€KTa BIIaJHUX ITOBHOBaXKEHb 200
IHIIUM TOpPYIICHHSM TIIpaB, CBOOOJ Ta IiHTepeciB cy0’eKTiB MyOIidHO-
MIPaBOBUX BiJTHOCHH, 200 BUMOTH NP0 BUTPEOYBaHHS MaliHa, BUIIy4EHOTO Ha
miAcTaBi pimeHHS Ccy0’eKTa BIAOHUX MOBHOBA)XEHb, PO3TIIAAIOTHCS
aJIMIHICTPATHBHUM CYJIOM, SIKIIO BOHH 3asBJCHI B OJIHOMY IPOBa/UKEHHI 3
BUMOTOI0 _BHPININTH _NyOITiYHO-NPAaBOBHK _cmip. I[Hakmie Taki BUMOTH
BUPINIYIOTBCS CyJaMHd B TOPSJIKY UIHMBUIBHOTO a0 TocrnoJapchbKoro
CyAOYHHCTBa» [2].

BianoBigHO, B CyI0BI# MPAKTHUIL MOCTAJIO MUTAHHS PO TE, IO MPEAMETY
SIKOTO CYZOYMHCTBA HaJleaTh CIIPAaBH MPO MaTepiasibHy BiJIIOBiNaIBHICTH
JepkaBHUX ciyxOoBuiB. Tak, Benuka [lanata BepxoBroro Cyny y cBoix
mocTaHoBax, 30kpeMa Bin 10 kBitHs 2018 poky y cipasi Ne 533/934/15-11 [3],
Big 20 yepBHs 2018 poky y cmpasi Ne 815/5027/15 [4], Bin 03 >kx0BTHsS
2018 poky y cipasi Ne 755/2258/17 [5], BUCTIOBITIOBaIa BUCHOBKH TIPO TE, IO
MUTAHHS CTATHCHHS 30MTKIB/BiIIIKOAYBaHHS IIKOIH, 3aBAaHUX 0CO0OI0, 110
nepedyBae abo mepeOyBana Ha JAepKaBHIH/myOmiuHiA ciayx0i, ski Oymm
3aBJaHi B MeXax CIIy)KOOBO-TPY/ZIOBHX BIJIHOCHH Ma€ BHpILIyBaTUCS 3a
MIpaBUJIAMH IUBIIEHOTO CyI0YrHCTBA. [IpoTe, mi3HiIIe, BOHA BiACTYIIMIA BiJ
BHUIIIEBKAa3aHOTO BUCHOBKY i B [ToctanoBi Benukoi [lanatu Bepxosaoro Cyay
Bim 05.12.2018 poky (y cmpaBi Ne 818/1688/16) 3 ormsamy, 30KpeMa, Ha
HactynHe: 1) cmip y wiil cpasi € myOIigHO-TIPaBOBUM, OCKLIBEKH MTOB'SI3aHUN
13 IPOXO/KEHHSIM BiJIIOBI1aueM MyOIiqHOT ciykO0H, 1 BiANIOBiJae 03HaKaM
my6migHoTrOo cnopy (1. 28); 2) B m. 17 4. 1 ct. 4 KAC VYkpaiau “ny0Oniuna
ciyk0a - 1e JiSUIBHICTh Ha JAep’KaBHUX MOJIITHYHUX T0CAJax, Y NepKaBHUX
KOJICTiallbHUX OpraHax, mnpodeciiiHa IisUTBHICTH CYIOiB, TNPOKYpPOPIB,
BilicbKOBa ci1yk0a, anbTepHaTHBHA (HEBIHCHKOBA) Clyk0a, 1HIIA Jep)KaBHA
ciyx0a, maTpoHaTHa ciyk0a B JIep)KaBHHX OpraHax, ciyx0a B opraHax
Bianu ABToHOMHOI Pecmry6miku Kpnm, opranax MiciieBOro caMoBps{yBaHHS
(m. 32); 3) B cr. 19 KAC VYkpaiHn yCTaHOBJEHO, IO IOPUCIUKIIIS
aJIMIHICTPATUBHHAX CYHIB TOIIMPIOETHCS HA CIPAaBH y IMyOJIIYHO-TIPAaBOBHX
cropax, 30KpeMa CHOpax 3 NPHBOJY HPUHHATTS TPOMAIsH Ha IyONidHy
ciyx0y, ii IPOXOIKEHHS, 3BIIbHEHHS 3 IMyOmiuHOi ciryx6u (1. 32) (1. 4 4. |
ct. 19 KAC VYkpainn); 4) I0puCIUKIIS aIMIHICTPATUBHUX CYZIB 3TiJHO 4. 2
ct. 4 KAC VYkpainu nommproeTsess Ha BCl MyOJIiYHO-TIPAaBOBI CHOPH, KpPiM
CHOpIiB, JUIA SIKMX 3aKOHOM YCTAHOBJEHWH IHIIWH MOPSJIOK CYIOBOTO
Bupimenas (m. 29); 4) matomicte B 4. 1 cr. 15 HIIK VYkpainm cyau
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PO3MIISIAIOTH Y TOPSAKY LMBUIBHOTO CYJOYMHCTBA CIIPAaBU LIOAO 3aXHCTY
MOPYIICHNX, HEBU3HAHUX a00 OCIOPIOBaHMX IpaB, CBOOO 9H iHTEpeCiB, MO
BUHHMKAIOTh 13 LUBUIbHUX, JKUTJIOBUX, 3€MEJIBHHMX, CIMEHHHX, TPYJIOBUX
BimHOCWHH (11. 35) [6].

Kepyrounck BucHOBKamu, siki BukiazeHi y [locranosi BepxosHoro Cyny
Bix 05.12.2018 poky y cmpaBi Ne818/1688/16 y Ilocranosi Jlyrancekoro
anensuiitnoro cyny y cnpasi Ne 428/11669/18 Big 26.12.2018 BuciIOBICHO
MIPaBOBY IMO3MIIi0, MO “y BHUMAAKY 3000B's13aHHA 0cobOH, sika mepebyBae Ha
rocaji Jep>aBHOi/IyOIi4HOi CiTy>KOH, BIJIIKOAYBaTH IIKOAY abo 30MTKH,
3aBJIaHi BHACTIIIOK BUKOHAHHS HEIO CITYKOOBUX/TTOCAaOBUX 000B'SI3KiB, ITepe]
CyJOM OOOB'SI3KOBO IIOCTaHE INUTAaHHS HE JIMIIE BCTAaHOBIECHHS 00CATY
3aBJIaHOI MKOAW/30MTKIB, a ¥ OLIHKK MPaBOMIPHOCTI Iiii Takoi ocobu” [7].
[inkoM OOrpyHTOBaHO y BKa3aHOMY CyIOBOMY DIlIEHHI BiIMIYa€ThCs, LI0
“y paMKax IMBUIBHOTO TIpOIECYy CyJ HE MOXE JOCHIPKYBaTH Ta
BCTAHOBJIIOBATH NPABOMIPHICTh [iif, pillieHh YU OE3MiSUIBHOCTI CIIyKOOBIIS
abo TmocamoBUA, OCKUIBKM TaKa MOXJIMBICTH IIependadeHa JHINE B
azMiHicTpaTHBHOMY Tipoueci B cuity npunucis ct. 19 KAC Ykpainu, sikoro
OXOIUTIOETHCS MMTAHHS MIPUHHATTS Ha My OJIiYHy Ciry>k0y, il IPOXOKEHHS Ta
3BUIbHEHHA” [7].

VYkazaHi CHOpH MiAJSTAIOTh BUPINICHHIO B TOPSAKY aIMiHICTPATHBHOTO
CYJIOYHMHCTBA HAaBITh, SKIIO MPUTATHCHHS J0 MaTepiajdbHOI BiJOBITAILHOCTI
IUISXOM ITOJaHHS BiATIOBITHOTO TIO30BY PO CTATHEHHS TaKOi IMIKOIAH/30UTKIB
BiZIOyBa€eThCs micis 1i 3BUIbHEHHS 3 JAepkaBHOI ciyxOu. Ha cporomni 1o
My OJIIYHO-TIPABOBUX CIIOPIB HAJIGKHUTH, 30KpeMa, “CIip, y IKOMY: Xo4a O oHa
CTOpOHA 3/1iMCHIOE MyOJIIYHO-BIIaIH] yIIPaBIiHChKI (QYHKIIIi, B TOMY YHCIi Ha
BUKOHAHHS JIEJIETOBAHMX TIOBHOBAXXEHb, 1 CITip BUHUK Y 3B’SI3KY 13 BHKOHAHHIM
a00 HEBMKOHAHHSIM TaKOIO CTOPOHOIO 3a3HaueHUX QyHKIi» [2].

[Tpote anaii3 Cy0BOi IPaKTHKN MOKa3ye, 110 CIIOPH MIOIO0 MPUTSITHEHHS
O MaTepialbHOi BIAIOBITANBHOCTI 32 BYMHEHHS CIY>KOOBO-TPYIOBUX
MaiHOBMX TNPaBONOPYILIEHb, HANPHKIAJ MO0 BIANIKOAYBAHHS UIIKOJH,
3aBmaHoi B cdepi MpOBeACHHS pO3PaxyHKIB 3 OIUIATH TIpami, i Joci
pO3MIISIAIOTh  SIK B MeXax: IMBIJIBHOIO cyaoudHcTBa [8], Tak i
aJMiHICTpaTHBHOTO [9].

Kpim mporo, B 4. 2 cr. 61 Koncruryuii YkpaiHu 3aKkpiluieHO BUMOTY —
«IOpUIMYHA BiJIOBIJATBHICTE 0COOM Mae iHIUBIAyansHUE xapaktep» [10],
00yMOBITIOE MOJKIIUBICTh 3MEHILEHHS po3Mipy MaTepiabHOL
BiJIOBIJAILHOCTI TMOCaJ0BOi 0COOM MUTHHX OpraHiB, TOOTO Mae OyTu
JOTPUMAHO TPHHIMUI “IHAMBiAyamizarmii mokapaHHs. BiamosigHo, mix dac
BU3HAYECHHS PO3MIPY BiJIIKOIYBaHHS 3TigHO 3 4. 4 cT. 81 3akoHy Ykpainu
«IIpo nepxkaBHy Clly)0y» «BpaXxOBYIOTHCSI MAiiHOBE CTAHOBHIIIE JIEPIKABHOTO
CITy>k00BIIS, CITIBBITHOILICHHS PO3MIpY 3aI10/IisTHOT IIKO/IH JI0 HOTO 3apo0iTHOT
IUTaTH, PU3UK BHUHWKHEHHS IIKOIM, JIOCBIJ JEp)KaBHOI CITy)KOW, HaxaHi
JICP’)KaBHOMY ~ CIIY’KOOBIIO Haka3u (PO3MOPS/DKEHHS), a TaKOX 1HII
o0cTaBMHH, y 3B’S3Ky 3 SKHMH IIOBHE BIAIIKOXYBAHHS [EPKABHUM
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ciyk0oBueM IKonu Oyne HeoOrpyHroBaHum» [1]. BigmosimgHo y pasi
MIPUTATHEHHS 10 MaTepialbHOI BiTOBINATBFHOCTI 3a MMOPYIICHHS AeP>KaBHUM
CITy>KOO0BIIEM BUMOT 3aKOHOJIaBCTBA, BPaXOBYETHCS TIPUHIINAI
MIPONOPUIHHOCTI TOpPYIIEHHS 1 MOKapaHHA. Big3HaumMmo, IO B CyIOBIiH
MIPaKTHII 3aCTOCOBYIOTHCS BKa3aHi MoyioxeHHs 4. 4 c1. 81 3akony Ne 889 3
METOI0  iHmWBimgyamizamii MaWHOBOI  BiNMOBINANBHOCTI  EPKABHOTO
ciyx60Bus [11; 12], mpote He cucTeMHoO.
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OCHOBHI CKJIATOBI CEKTOPY BE3NEKHU JEPKABH:
IHOOPMALIMHO-IIPABOBUI ACITEKT

Huoéynasnuk H. FO.
KAHOUOam 10puOUdHUX HAYK

Kareropis «namionanpHa Oe3meka» BigoOpakae SKICHHH — cTaH
BIIOPSIIKYBaHHS CyCITUIBHUX BiTHOCHH B IEPXKaBi Ta aKIIEHTY€E yBary Ha TOMY,
mo Oe3mexa JAepkaBy MOJrae y 3a0e3edeHH] HallloHAIBHOI 1neHTrdiKarii.
IToHATTS «cekTop Oe3meKH JepikaBM» BH3HAYEHO SK CYKYIHICTh
MIPAaBOBIAHOCHH, 3MICT SKHX CKIIAA€ MiSUTbHICTh YIOBHOBAKCHHUX CY0O €KTIB
0/10 3a0e3neyYeHHs HallloHAIbHOT Oe3MeKH B IIJIOMY, Ta 33 BH3HAYEHHUMH
audepeHniioBaHUMHU HanpsiMaMu. [HpopMaliiiHO-IpaBOBa XapaKTEPUCTHKA
CeKTOpY OC3MEeKH ICP)KaBH € HEBiJl' EMHOIO CKJIaJI0BOIO HAI[IOHATBHOT OC3MeKH
JICPKaBH B I[IIOMY Ta OKPEMHX 11 CKIIaJIOBHX.

Kareropis «HamioHanbHa Oe3meka» — BijmoOpaxkae —sKiCHHH — CTaH
BIIOPSIIKYBaHHS CyCITUIBHUX BiTHOCHH B IEPXKaBi Ta aKIIEHTY€E yBary Ha TOMY,
o Oesleka JIepKaBH MoJisrae y 3a0e3reveHH] HAlllOHANBHOI ineHTndikarii
IUIIXOM JOCSTHEHHSI CTaHy 3axHIICHOCTI JEPXKaBHOTO CyBEPEHITETY,
TEePUTOPIaAILHOI MUTICHOCTI, JEMOKPAaTHYHOTO KOHCTUTYIIHHOTO Ilaxy Ta
IHIINX HaIlOHANBHUX iHTEepeciB Ykpainu [1].

UMHHHAM 3aKOHOJAaBCTBOM, III0 PETYJIO€ MUTaHHS 3a0e3NeueHHs Oe3MeKn
JepKaBH BHOKPEMJIIOIOThCS BHXIJHI 3acaid 10 11 CTPyKTypu3aiii depes
JaudepeHiialiio HallioOHAIBHOT O3MeKH 3a CEKTOPaIbHO-BUIOBOIO 03HAKOIO,
Tak 1 3a cy0’ektHoro. lle moB’si3aHO 3 THMM, HI0 Oe3neka JEpKaBH €
0araTOKOMIIOHEHTHHM Ta 0araToacleKTHUM COIL[iaJIbHO-IIPABOBUM SIBHIIEM.
3a CeKTOpalbHO-BHJIOBOI0 O3HAKOIO Oe3IeKa Jep)KaBH BKIIOYAE: BOEHHY
Oes3meky, TpoMajachKy Oe3leKky, Jep)kaBHy Oe3meky, KibepOesrmeky,
30BHINIHBOIIONITHYHY  Oe3MeKy, eKOJOTiYHy Oe3meKy, iHpopMaiiiHy
Oesnexy. Takum YMHOM, CEKTOp O€3NEeKH JepKaBU MOXKHA BH3HAUUTH SK
CYKYITHICTh TIPaBOBITHOCHH, 3MICT SIKHX CKJIaJ[a€ AisUTbHICTH YITOBHOBaKEHUX
cy0’ekTiB 1070 3abe3MevyeHHs] HalliOHAJIbHOI Oe3leKu B LijIoMy, Ta 3a
BHU3HaYCHNMHU AU(EPEHIIHOBAaHUMH HaNPSIMaMH.

3BepHEMO yBary Ha Te, IO Yy 3Ha4YeHHI 3akoHy Ykpainu «lIpo
HalliOHANbHY OE3MeKy» MOHATTA «BOEHHA Oe3leKay, «IepiaBHa Oe3rekay,
«HaIioOHaNbHA 0e3MeKa) TOTOXHI 32 BUKITIOYEHHSM TOTO, [0 MEPIINA TepMiH
BH3HAYAETHCS Yepe3 CTaH 3aXHUIICHOCTI KOHKPETHHX 00 €KTIB (Iep)kaBHUI
CYBEPEHITET, TEePUTOpiadbHA IUTICHICTh, JEMOKPATUIHUN KOHCTUTYIIIHHHMA
Jaj1, )KATTEBO BAXIIMBI HALIOHAJBHI IHTEPECH) BiJi BOEHHUX 3arpo3, OpyTHH
TEpMiH — Uepe3 CTaH 3aXHUIICHOCTI TOTOKHUX 00’ €KTIB, aje Bijl peaJbHUX Y1
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MOTECHIIMHUX 3arpo3 HEBOEHHOTO XapakTepy; TPETii TepMiH — depe3 cTaH
3aXMINEHOCT] TOTOKHUX 00’ €KTIB HE3AJIEXKHO BiJl BOCHHOI'O YM HEBOCHHOIO
xapakrepy [1].

[omo in(popMaIiiftHO-TTPaBOBOI XapaKTEPUCTHKH CEKTOPY Oe3IeKH, To Ha
BaYKJIUBICTB 11 3a0e3medeHHs BKa3yeThes y YKa3i [Ipesunenta Yipainu, skum
3atBepkeHo «CTpaTerito HamioHambHOI Oe3mekn VYKpaiHm», a came:
«JEeCTpyKTMBHA TMporaraHjga sK 330BHI, Tak 1 BcepeauHi YKpaiHw,
BUKOPHCTOBYIOUYH CYCITUIBHI IIPOTHPIYYsl, PO3MATIOE BOPOXKHEUY, POBOKYE
KOH(JIIKTH, TigpUBa€  CycHuUIbHY  €AHICTB.  BiacyTHicT  minicHOT
iHpOpMAIIHOI TOJIITHKM JAEpKaBH, CIaOKICTh CHCTEMH CTpaTeriuHHX
KOMYHIKaIlifl yCKJIaJIHIOIOTh HeiTpanizanito miei 3arpo3n» [2]. OxgHouacHo,
iH(pOpMalliliHe CyCIiJIbCTBO GOPMYE YSIBICHHS PO CYCIIJIbHI SIBUIA PI3HOTO
MOPSIIKY, BHOKPEMITIOETHCS] MACOBa CBiIOMICTb, 32 JOTIOMOT 010 IKOT MOKIIBE
CIIOTBOPEHHS PEaJbHOCTI. AKTyalbHOI iH(OPMAIIHHOIO 3arpo3om €
«MiTTiTapHu3amis KibepmpocTopy Ta pO3BHTOK Kibep30poi, M0 1a€ MOKIHBICTh
MPUXOBAaHO WPOBOAUTH KiOepaTaku s MATPUMKH OOWOBMX miH 1
PO3BiAyBAIIEHO-TIAPUBHOI NisTBHOCTI y KibepripocTopi» [3].

Otxe, iH(OpMaIiiiHO-TIpaBOBa XapaKTePUCTHKA CEKTOPY Oe3meku
JICp’KaBM € HEBiJ'€MHOIO CKJIaJOBOIO HAlliOHAJBbHOI Oe3NeKu JepaBu B
LIJIOMY Ta OKpeMHX 1l CKJIaJ0BHX. 3HAUYNIICTIO JIKBigalli iHopMariitHux
3arpo3 IHCTUTYIIOHATI30BaHO OKPEMHUH HampsiM Oe3leKd JiepKaBu —
iHpopMmariiiHy Oe3neky. Ha noxTprHansHOMY piBHI iHpopMauiiiHa Oe3neka
TIYyMa4uThCs SIK CKJIQJHUK HAIlOHAaJIbHOI O€3NeKH, MpoLec YIpaBIiHHSA
3arpo3aMu Ta HeOe3NeKaMu, Nep)KaBHUMHU W HeJep)KaBHUMHU 1HCTHTYLISIMH,
OKpPEeMUMH TPOMAJSHAMH, 3a SKOTro 3a0e3medyeTbes iH(OopMAaIliiHui
cyBepeHiteT Ykpainu [4, C. 47].

HarmionaneHuii piBeHb MPaBOBOTO 3a0e3NeUeHHS iHPOPMAaLiHHOT Oe3TeKH
B YKpaiHi (GOopMYyIOTh YHCICHHI HOPMAaTHBHO-TIPaBOBi akTH. KoOHCTUTYIIIHTHO
3a[ICKIapoOBaHO, MO «3aXUCT CYBEPEHITETy 1 TEPHUTOPIalbHOI IIiIICHOCTI
VYkpainu, 3a0e3nedeHHs il ekoHOMIUHOI Ta iH(MOpMAIlHOT Oe3meKu €
HaWBaXJIMBILIMMHU (QYHKIISIMU JAEp)KaBH, CIIPaBOI BChOTO YKpaiHCHKOTO
Hapoay» (ct. 17) [5]. Bka3zaHe moyioskeHHs A€Tali30BaHO 3aKOHOM YKpaiHu
«IIpo iHdopmaIlito», SKAH PErIaMeHTYE BiIHOCHHH 3arajbHOTO MOPSIKY
mojao 3axucty iHdopmamii SK JAISUIBHOCTI, 3MicT sKOoi  (OpPMYIOTh
aJMIiHICTpaTHBHI, TPaBOBi, TEXHIYHi, OpraHi3aiiifHi Ta IHIII 3aXOAM, SKi
3a0e3neduyroTh HiJiCHICTh, 30epexeHHs iHpopMaii Ta BIAMOBIIHUN TTOPATOK
noctymy g0 iHgopMarii. CremianpHi IOJOXKEHHS, IO CTOCYHOTHCS
iHopmaniitHoi Oe3neku Mmictatbes B Crpaterii indopmaniiinoi 6e3mnexn —
NIPOTPaMHOMY JIOKyMEHTI HOPMaTHBHOTO XapakTepy, LI0 OpPi€HTOBAHO
nisitume 10 2025 poky.

3a3HauMMoO, IO TMHUTaHHA 3a0e3nedeHHs KibepOesnmekn BHOKPEMIIEHO B
OKpeMuil HanpsAM HalioHaJIBHOI Oe3mekn Aep)kaBu. Lle mos’s3aHo 3 THM, II0:
a) sIKicHO KibepOe3neka € BiqoOpaxXeHHAM CTaHy 3aXHIIEHOCTI iHpopmaii B
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kibeprnpocTopi; 0) pPO3BUTOK HMUGPOBHX TEXHOJOTIH MPHU3BIB O MOTPEO
BHPOOJICHHS TEXHIYHUX 3aXOiB, SKi CHPSAMOBaHI Ha 3axwcT iH(opmarii B
iHpOopManifHO-TeIeKOMYHIKaiHHNX cucreMax. CrnennpidHUi Xapaktep
00’€KTiB, Ha SKHX CIPSIMOBAaHO 3aXHCT Ta CIIOCODIB TaKOTO 3aXUCTy
MIPOCIIIKOBYETECS B NPO(IIPHOMY HOPMAaTHBHOMY peErylIOBaHHI Ta
CremiagbHOMY HCTUTYLiTHOMY 3a0e3mneuenHi. Takum anHOM, KibepOesmeka
€ CaMOCTIHHO, TIOX1THOO BiJT iH(OpPMAIIHHOT OE3MEKU CKIIQJTOBOKO OE3MEKU
JIepKaBH, K2 BUOKPEMIJIACh B PE3YJIBTAaTI PO3BUTKY LU(PPOBUX TEXHOJIOTIH
Ta TOIIUPEHHSI BUKOPHCTAHHS 1H()OPMALIITHO-TENEKOMYHIKAIIIHHIX CHCTEM
JUTA 11iIeH motmmpeHHs iHdopMmarrii.

[MuraHHs  BUOKpPEMJIEHHA CyO’€KTiB, SKHX YIOBHOBRXEHO Ha
3abe3nedeHHs iHpopMaLiiHOT Oe3MeKH Ma€ K TEOPETHYHE, TaK 1 IPaKTHYHE
3HAUeHHA. Y IIJIOMY CHCTEMa YNOBHOB@KCHHX CYO €KTIB CKIAIA€THCSA 3
JepKaBHUX IHCTHTYLIH, AKI € PEeryIsITHBHOIO Ta OE3MEKOBOI0 OCHOBOIO
po3BUTKY iH(popMariitHoro cycminectBa [7]. IlepBHHHO, KOOpPIUHAIIIIO
JISUTEHOCTI OpPTaHiB BUKOHABYO! BIAaIH 3 METOO pealizallii Ta TapaHTyBaHHS
iHpopmaniiiHoi Oe3mekn Mae 3fiiicHroBatH Pamga HamioHanmpHOI Oe3mexu Ta
000poHHN YKpaiHU HIIIXOM 3aCTOCyBaHHS MoxiuBocteil LlenTpy mpoTuaii
nesindopmarii [6], 1110 € Horo podoYNM OpraHoM, YTBOPEHUM BiIIIOBITHO 10
pitrenHs Paau HarioHanbHOT Oe3meku 1 06oponu Ykpainu Big 11 Gepesns
2021 poxky «IIpo crBopenns LlenTpy nporunii nesindopmariiz.

[HIIMM crneuiaibHO YIIOBHOBa)KEHUM Cy0’€KTOM B cdepi 3a0e3nedeHHs
iHpopMariiHoi Oe3nmeku € HarioHanbHUM LEHTPOM  pe3epBYBaHHS
JepKaBHUX iH(pOpMaIiHHUX pecypciB. B cdepi cucremu BUKOHaBUOi BIaIu
o cyO’eKTiB, IO YIOBHOBa)XkKEHI 3abe3medyBaTH iH(opMalliiiHy Oe3meky
Haexats: Kabiner MinicTpiB VYkpainm; MiHicTepcTBO KyImbTypH Ta
iHpopMmaniitHoi momiTHKE YKpaiam; MiHICTEpCTBO 3aKOPAOHHHX CIIPaB
VYxpaian; MiHicTepcTBO 000poHH YKpainu; HamionanpHa paga Ykpainu 3
MUTaHb TeneOadeHHs 1 pagioMoBieHHS. KpiM TOro, 1m0 iHCTHUTYIIHHOI
cucreMn 3abesnedyeHHs iHQopmauiiiHOT Oe3leku JaepkaBu Moxe OyTH
BigHeceno: CnyxOy Oe3nekn YkpaiHH; pO3BifyBallbHI OpraHu YKpaiHu;
HAYKOBI Ta HAyKOBO-JOCIHIiJIHI YCTaHOBH IiJl 4ac 3a0e3le4eHHs HayKOBO-
AQHAITUYHOTO Ta EKCIEPTHOTO CYNPOBODKEHHS mNpolecy (OopMyBaHHS Ta
peasizauii nepxaBHoi iHGopMaLiiHOT MOTITHKY.

[lincymMOByI04YM TPUXOAMMO IO BHCHOBKY, IO iHCTHTYIlifiHa cucTema
3abe3nedeHHss iHpopmaniiiHOi Oe3nekw copMoBaHa 3 CyKYHHOCTI
YIIOBHOBAXXEHUX CYO’€KTIB, SKHX MOXKHA 3TPyIyBaTH 3aJeXHO BiF ix
IIPAaBOBOTO TIOJIOXKEHHS Ta HAasBHUX ITOBHOBAaXEHbL B cdepi iHPpopMmamiiHOT
Oe3reKy TakuM YWMHOM: 1) JiepKaBHI OpraHd, IO YHOBHOBaXXEHi
3abe3nedyBaTi HaliOHAIBHY Oe3neky: Paga HamioHanmbHOI Oe3meku Ta
oboponn YKpaiH{ Ta CTBOPEHI IPH Hil Opranu; 2) opraHi BUKOHABYOI BIIa N,
AKi HaJAlJIeHI MOBHOBA)XCHHSAMH B O3HaueHiil cdepi CyCcHibHUX BiIHOCHH:
Kab6iner MinictpiB Ykpainn, MiHicTepcTBO KynbTypu Ta iH(opmariiitHOi
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MOJNITUKH ~ YKpaiHu, MIiHICTEPCTBO 3aKOpIOHHHX CHpaB  YKpaiHw,
MinictepctBo obopoHu Ykpainwm, HamioHampHa pama YipaiHu 3 HHTaHb
TenebaueHH 1 paliOMOBICHHS; 3) MpaBooXopoHHi opranu: Ciyx0a 6e3mexn
VYkpaiHu Ta po3BimyBanmbHI opraHu Ykpainu; 4) HOTOMiKHI Cy0’€KTH, SIKi
MOXYTb 3IIMCHIOBATH OKpEMY IisUTBHICTH, CIIPSIMOBaHY Ha 3a0e3ledYeHHS
iHpopmaniitHoi Oe3mexku (HMiIMpUEMCTBA, YCTAHOBH, OpraHi3amii B YacTHHI
JICTIETOBAaHUX TTOBHOBAXKCHb, HAyKOBI Ta HAyKOBO-JOCIiJHI YCTaHOBH,
IHCTUTYTH TPOMAJSHCBKOTO CyCHiIbCTBA). JIOHUIBHMM € Tmojanblie
JOCITIKEHHSI CIIOco0iB, 3a JOMOMOTOI0 SKHX 3a0e3MeuyeThes iHpopMalliiiHa
Oesriexa JepikaBH.
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AHAJII3 Y. 2 CT. 481 KIIK YKPATHHA B YACTHHI
MOBIJJOMJIEHHS ITPO MIJIO3PY OKPEMII KATETOPIi OCIB

Penkac A. A.

acnipanmka kageopu KpUMiHaIbHO20 Npoyecy
Hayionanvnoeo ynisepcumemy «Odecoka opuoudna akaoemisny
m. Odeca, Yrpaina

3aKOHO/aBeNb, HAJAABIIN YTOYHEHHS NPOIEAYPH BPYUYCHHS MMHCHMOBOTO
MOBiZIOMJIEHHS TTpo mimo3py B 4. 2 cr. 481 KIIK Ykpainu, Takox 3poOuB
olpa3y JAeKiUIbKa BaXXIMBHX yTouHeHb. Ilo-mepmie, nopydeHHs 3AiHcHUTH
MMCbMOBE TOBIIOMJICHHS TIPO MiJO3py MOKe OyTH 3jiHCHEHE Junie
IIPOKypopam, a He cmiguuM. [lo-apyre, 3aKOHOaBELb OKPEMO YTOYHHB, IO
Take JOPYYCHHs MOXKe 3[iMCHIOBaTH sK ['eHepajbHUII TPOKypop, Tak i
BHKOHYIOUHA 000B’s3KM [ 'eHepanbHOTO MpOoKypopa. SKIo mpoaHati3yBaTH
mosioxkenHs 4. 1 c1. 481 KIIK Ykpainu, To MOXKHA TOMITUTH, 110 aHAJIOT1YH1
3MiHH OyIlM BHECEHI B OKpeMi IOJIOKEHHsS TaHol cTaTTi, ame He Bci. Tak,
MICbMOBE TOBIJIOMJICHHS TIPO MiI03pY MOKE 3/1iHCHIOBATHCS BUKOHYIOYHUM
000B’s13kM  ['eHepanpHOTO TPOKypopa HapOJHOMY JemyTaTy YKpaiHu,
xagaunary y Ilpesunentu VYkpainu, YnoBHoBaxeHoMy BepxoBHoi Panu
VYxpainu 3 npas soauny, ['ooBi abo iHmoMy wieHy PaxyHKoBoi manary,
npokypopy CreriaiizoBaHOi aHTHKOPYIIIHHOT MPOKypaTypH, IHpeKTOpy
a0o iHmomy npaiiBauKy HarioHanbHOro anTHKOpymiiitHoro 6ropo Ykpainu,
3acTynHUKaM [ eHepanbsHOTrO TMPOKypopa, I'osoBi HarionansHOTO areHTcTBa 3
MUTaHb 3ar00iraHHs KOpyMmiii, Horo 3aCTYMHHUKY (m. 2) Ta cyami Bumoro
anTukopymmiiHoro cyny (1. 3%). Tlo BigHOWEHHIO 10 BCix iHMIMX Cy0’€KTiB
(anBokaty, emyTary MicueBoi paau, aenyrary BepxoBHoi Pagu ABToHOMHOT
PecnyOuniku Kpum, citbcpkoMYy, CETHITHOMY, MICBKOMY TOJIOBI — 1. 1, cymmi,
cynui Koncruryniiinoro Cyny YkpaiHu, NPHUCSDKHOMY Ha 4ac BUKOHAHHS
HUM 000B’s3KiB y cymi, ['onoBi, 3actynmHuky ['onoBu, wieny Bumoi paan
mpaBocys, [ooBi, 3acTynHuky ['osmoBu, uieHy Bumioi ksamidikariiiHoi
KoMicil cymuiB Ykpainu, npaiiBHIKaM HamioHampHOTO aHTHKOPYIIIIHOTO
oropo Ykpainu — n. 3, ['eHepanpHUI MPOKypop — M. 4) YTOYHEHHS MI0J0
BHUKOHYIOYOT0 000B’SI3KH BiJICYTHE.

Taka HEOJHOPIHICTH MIPABOBOIO PEryJIFOBAHHS BUKIMKAE HU3KY TUTAHb.
B mepury wepry HeoOXiHO 3a3HA4YMTH, 110 YMHHUM 3aKOHOJIABCTBOM HE
nependadeHa nocaga «BUKOHYIOUHA 000B’si3ku ['eHepaIbHOTO TPOKYpPOpPay.
dakTHYHO €1MHA 3rajia Takoro crarycy 3asHaueHa B 3Y «IIpo Tumuacose
BHKOHaHHSI O0OB’s3KiB MOCAJOBHX OCi0, SKMX TpU3HAYAE HA TOCaTy 3a
sronoto BepxoBHuoi Panu Ykpainu Ipesunent Ykpainu abo Bepxosna Pana
VYkpainu 3a noganssm [Ipe3unenrta Ykpainuy, ie B cT. | 3a3Ha4eHO, 10 y pasi
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3BUIbHEHHsI (BIICTaBKM) OcoOHM, sIKy NpH3HAYae Ha I0Caay 3a 3roJ0I0
Bepxosnoi Pann Ykpainu [Ipesunent Ykpainu, abo ocodu, sKy mpu3Havae
Ha nocany Bepxosna Pana Ykpainu 3a nomanusaMm llpesunenrta Ykpainu,
000B’I3KH 3BUILHEHOI O0COOM THMMYAacoBO, aje He OUIbIIEe OJHOIO MICSII,
BUKOHY€ TEpIIMHA 3aCTyNHUK (2 y pa3i HOro BiICYTHOCTI - 3aCTYIHHMK) Ii€l
mocazoBoi 0coOM, NPU3HAYECHHH KOHCTHTYIIHHO JIETITUMHOIO O0CO0OI0.
TakuM YMHOM 3aKOH ONIOCEPEIKOBAHO BU3HAYAE, 110 BUKOHYIOYHH 000B’ SI3K1
Takux oci6 (B ToMmy umcmi — ['eHepambHOro MpOKypopa) Mae Ti cami
MMOBHOBa)KEHHS, IO 1 0c00a, 3aMiCTh SKOi BiH BUKOHYE 000B’I3KH.

Takuii migxig 3aKOHONABI € BKpail HE3PO3YMITHM, alKe CTBOPIOE
HEOJHOPIMHICTh HOPMAaTHBHOTO pEryJIoBaHHA. bijbmie TOro, SIKIIO
npoananizyBatu Bci momokeHHs KIIK VYkpainm, B SKkux € 3raaka mpo
I'eHepanbHOTO MPOKYPOPA, TO B MIEPEBAXKHIH OLIBIIOCTI (SKIIO TOTO A03BOJISE
3MICT caMoi CTaTTi), TO B OUIBIIOCTI BHIAAKIB 3aKOHOAABELH 3ramye Ipo
oco0y, sika BUKOHYE OOOB’sI3KM ['eHepanbHOro NpOKypopa, HiK HaBIAKH.
Mo>kHa TOMITHTH, IO Taka BKa3iBKa OOOB’SI3KOBO HAaeThes, SAKIIO Yy
BiamoBinHy crartio KIIK VYkpainu BHOcHThCS 3MiHa (B camiii mepimiit
penakuii KIIK Ykpaian 2012 poxy Hemae >KOTHOI 3rafkd Mpo ocoly, sKka
BUKOHYe 000B’si3ku ['eHepanmbHOro mpokypopa). Takum 4YMHOM MOXKHA
3pOOHTH BHCHOBOK, IO 3aKOHOJIABELlb HAMAaraeThCsl MOCIHITOBHO BHOCHTH
sminn 7o KIIK VYkpainu Ta poOuTH yTOYHEHHS WIOAO (YyHKLIIOHAIBHHX
MOJKJIMBOCTEH BHKOHYIOUOTo 000B’s3KH ['eHepambHOTO mpokypopa. Ilporte
Taki 3MIHM BCE€ OJIHO HOCSTH (PparMEHTapHHUil xapaktep, ajKe BHOCSTHCS
BITHOCHO THX CTaTeH, BITHOCHO SKHX Ha MPAKTHI BUHUKAIOTH MPOOJIEMH.
3BaXkalouM Ha Te, 110 KPUMIHAJbHE MPOIeCyalbHEe 3aKOHOJABCTBO MTOBHHHO
OyTu yHi()IKOBaHUM Ta OJHAKOBUM Y IPAKTHIl CBOTO 3aCTOCYBaHHS, MH
MIATPIMYEMO TTO3UIIIO, IO BIAMOBIAHI 3MiHH MalOTh OyTH BHECEHI 1 B iHIII
crarti KIIK Ykpaiuu.

Skmo  aHamizyBaTH  BlacHE IOPSAAOK  BPYYEHHS  IHCHMOBOTO
MOBIZIOMJIEHHSI TIPO MiJ03py OKpeMiii Karteropii ocid, TO HeoOXiIHO
HaroJoCHTH, IIO MpoLexypa Takoro BpPy4eHHs He OyJne Bifpi3HATHCS Bif
MPOLIEAYPH BPYUYEHHS ITMCHMOBOTO TIOBIIOMJICHHSI TIPO Mi103py «3BUYAHUM»
cy06’ektam. B manomy Bumaaky romoBHoro € 4. 1 cr. 277 KIIK VYkpainm,
BIJIMIOBIJTHO IO SIKOT «IIMCHMOBE IOBIJOMJICHHS IIPO MiJ03Dy BPYYA€ETHCS B
JIeHb HOTO CKJIAZICHHS CJIIAYMM a0 MPOKYPOPOM, a y BUITAAKYy HEMOXKIMBOCTI
TaKoro Bpy4YeHHS - y crnoci0, nepeadadenuit num Kojexcom st BpydeHHS
noBizomiiensy [1]. ToOTO B mepiiry 4epry 3aKOHOJABELb HArOJIOLIYE HA TOMY,
IO ONTHMAJIbHUM CIIOCOOOM BpYYEHHS MHUCbMOBOTO IOBIJIOMIICHHS IPO
i103py € Horo ocobucre BpydeHHs. B iHIINX ke BHIaIKax 3aKOHOJABELb
BiJICHJIA€E JIO TIOJIOXKEHHSI, SIKE PETYIIIOE TIOPSI0OK BPYUESHHSI TOBIAOMIIEHD (4. 3
ct. 111 KIIK Ykpainu), sike, B CBOIO Yepry, BiJICHIIAE 10 MOPSAKY BPyUYEHHS
BUKIMKIB y KpUMiHaJBbHOMY Tmiporeci. TakuM 4YHHOM 3aKOHO/aBeIlb
OTIOCEPEAKOBAHO IIOTOJMBCS, IO NHCHMOBE IOBIJIOMIIEHHS NPO Mig03py
MOJKe Bpy4aTucs y Ti cnoco0wu, sixi nepenbadeni ct. 135 KIIK Ykpainu. [ xoua
B JIOKTPHHI TaKUH CIIOCiO MICEMOBOTO BPYUYESHHS MTOBIJJOMIICHHS TIPO MiZ03py
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JOCUTh CHJIBHO KPUTHKY€EThCS, IIPAKTHUKA BIJHOCHO HOPMAJILHO CTaBUTBCS 10
HEOCOOMCTOTO BPYYSHHSI MICHMOBOTO MOBITOMJICHHS IIPO MiI03pYy, X04a Ie
He o3Hauyae, mo cr. 135 KIIK VYkpaiHu 3BinbHSE caigdoro 4u iHmy
YIOBHOBaXKeHY 0c00y BiJf 000B’sI3Ky SIKICHO BUKOHATH CBOi 000B’SI3KH.

TakuM YMHOM MOXIMBICTDH HAlpaBJCHHS IHCHMOBOTO ITOBIJOMIIEHHS
MOIITOI0 HE O3HA4ae, IO MPOKYpPOp UM iHIIA YMOBHOBa)K€Ha 0C00a MOXKE
HEXTyBaTu 000B’SI3KOM YiTKO BU3HAUYUTH peasibHE MiCIle IPOKMBAHHS 0COOH,
sKi Oyze BpydeHO IMHCEMOBE IOBiIOMIICHHS Ipo mino3py. [Ipote B manomy
BUIIAJIKY, HE3BA)KAIOUM Ha HAassBHY CYZOBY IPAKTUKY, MU MAaEMO aKIIEHTYyBaTH
yBary Ha monoxkeHHi 4. 3 cr. 276 KIIK Vkpainm, ne 3a3Ha4eHo, IO Micis
MOBIZIOMJICHHSI TIPO MpaBa CIII4Mi, MPOKYpop abo iHIIa yIOBHOBaXKEHa
cry)x0oBa ocoba Ha TPOXaHHS IMiO3PIOBAHOTO 3000B’s3aHI JETaIbHO
PO3’SICHUTH KOXKHE 13 3a3Ha4eHHX MpaB. SIKIIO )k BiIOYBaeThCS BpydYEHHS
IIICBMOBOTO TOBIZOMJICHHS TIpO MifO3pYy, HAIpPUKIAJ, IMOIMITOI, TO
i103pIoBaHuil (haKTUYHO IT030aBIECHUN MpaBa MOYYTH PO3’SICHEHHS HOTO
mpaB. AHAJIOTiYHA CHUTYaIlisl CTOCYEThCA 1 IHIIMX Croco0iB HEOCOOMCTOTO
BpyueHHs. Xoua Cyanl NpUAMaTh BiIOMOCTI Npo (akT BpydYeHHs
MIOIITOBOTO BIATIPABICHHS SK HAJECKHHUH CIOCI0 BPYyYEHHS MHCHMOBOTO
MOBIZIOMJICHHS TIPO TiJ03pY, B TaKHH CHOCIO BCE 0JJHO 0OMEKYIOThCS ITpaBa
ocobn. OCOOIMBO IIe CTOCYETHCS OKPEMOI KaTeropii ocid, sSKi KOPUCTYIOTHCS
JIOAaTKOBUMH TIPOLECYaTbHUMH TApAHTISIMHU 1 SIKUM B TIEpIILY Yepry Mae OyTH
PO3’SICHEHO IIPO TaKi IpolecyanbHi rapanTii. Mu He BBa)kaeMo, 110 HasiBHA
Ha JlaHWH MOMEHT TIIpPaKTUKa HEOCOOMCTOr0 BPYUYEHHS IHCHMOBOTO
MOBIIOMJICHHS TIPO TIJO3pY € IOMWJIKOBOIO, aJKE B TAaKOMY BHINAJAKY
3a0e3MeunTH BPYYEHHS MOBIJOMIICHHS Npo migo3py Oyne dakruuHo
HepeaJibHO, LI0 CYINEepPeuUTh 3aBJaHHSIM KPUMIHAIBHOTO MPOBAPKEHHS, SIKi
nependaveni ct. 2 KIIK Ykpaian. Mu nwime HarojaonryeMo Ha TOMY, IO B
KPUMiHaJIbHOMY IPOILECYalbHOMY 3aKOHOJIABCTBI Ma€ OyTH yTOYHEHO, B
SIKOMY TIOPSIZIKY TiJIO3PIOBaHMI MOXE pO3paxoBYBAaTH Ha PO3’sICHEHHs HOTro
NpOLIECYNIbHUX MPaB.

V¥ 3B’s13Ky 3 uuM Mu nipornonyemo 4. 3 cr. 276 KIIK Ykpainu Buknactu B
Takii pemakiii: «Ilic/is MOBIAOMIICHHS TPO MpaBa CIiI4HiA, NPOKypop abo
iHIIa YIOBHOBaXkKeHA CIIy’)kOOBa oco0a Ha TMPOXaHHS IiIO3PIOBAHOTO
3000B’s3aHi JI€TANbHO PO3’SCHUTH KOXXHE 13 3a3HaueHuX mpaB. Skiio
IMUCBMOBE IOBIIOMJICHHA TIPO MiA03py OyJlIO Bpy4YeHO Yy crociO,
nependayennii uum Kojekcom Juisi BpydeHHs IOBiOMIIEHb, PO3’SICHEHHS
npaB Mae BiAOyBaTHCS 3a IEpIIOi 3ycTpidi MiJO3PIOBAHOTO 31 CIIUMM,
MIPOKYPOPOM a00 1HIIIOI0 YIIOBHOBAYKEHOIO CITYKOOBOIO 0COOOIO MiCIIst TAKOTO
BPYYCHHS.

Jlitrepatypa:

1. KpuminanbHuii mnpouecyaibHUil Koxekc YkpaiHu. BigomocTi
Bepxosnoi Panu Ykpainu (BBP), 2013, Ne 9-10, Ne 11-12, Ne 13, ct.88.
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MOHATTA JUCHUILIIHAPHOI'O IPOBAI’KEHHSI
1010 MPALIIBHUKIB BIOPO EKOHOMIYHOI
BE3IEKHA YKPATHU

Kpeiitep A. O.
acnipanm
Hayxoso-0ocnionoeo incmumymy nybniunoeo npasa
M. Kuis, Yxpaina

EdextnBHa peanizaris moxirageHHX Ha bropo exkoHOMIUHOI Oe3meKku
VYxpaiau ¢yHKIIH Ta 3aBIaHp y 3HAYHIN Mipi 3aJI€XKHUTE Bi CTaHy CIy)00BOi
JMUCHUIUTIHU 11 MPamiBHUKIB, MO 3a0e3MeuyeThCs MUTUM PSIIOM BHXOBHUX,
OpraHi3alifHUX, IOPUIUYHUX 3ac00iB. YKa3aHE JOCATAEThCSA Y BH3HAYCHIN
npoLecyalibHid GOPMi — AUCHUILTIHAPDHOMY ITPOBAKEHHI.

[TpoBapkeHHsT OO JUCUMILTIHAPHUX MPOCTYIKIB BiAirpae BaXKIHUBY
pOJb Yy Tally3sX TpPYyIOBOrO, aJMIHICTPaTHBHOTO IIpaBa Ta JIEpKaHOTO
YIPAaBJIiHHS, BAKOHYIOUH KOMIUIEKC BOXKIMBUX (DYHKIIH 1110710 MPO]ITaKTUKH
NPaBOIIOPYIIEHb, JOTPUMAHHS CIIy)KOOBOI Ta TpPyNOBOI JIUCLUILIIHH,
MIPUIMHEHHS TUCIUILTIHAPHNX HOPYIIEHB, a TAKOK TOHOBJICHHS MTOPYIICHIX
MpaB Ta BiIIIKOLyBaHHs KO/, 380X0UCHHS 3a CyMIiHHY Tpaiio [1, c. 29].

Peamizamis aucnuIutiHapHO BINMOBINANBEHOCTI BHUMAara€ IpaBOBOTO
MEXaHi3My, CHCTEMH TNPOLECYaNbHUX JIil, IKHMH BHCTYIA€ JTUCIUILIIHAPHE
MIPOBA/PKEHHS. Po3risiaroun 3a3HadeHe IOHATTS Ta 3BaKAlOUM Ha HOro
HaJIeKHICTh SIK J0 TPYJOBOTO Tak i /0 aJMiHICTPaTUBHOTO IIpaBa, BapTo
3a3HAYUTH, 10 HAHOLIBLIIMHA PO3BUTOK BOHO OTpHUMallo caMme y cdepi
JICPIKABHOTO YNPABIIHHSA, K4 PETYJIOEThCS HOPMAaMHU aJMIHICTPATHBHOIO
IpaBa, a TaKOX Peali3yeThCs HIISIXOM 3aCTOCYBaHHS IPOLECyaTIbHUX HOPM
[1, c. 46].

JucuMrutiHapHe NPOBaKEHHs — 1€ poliecyalibHa (popMa BCTAaHOBIICHHS
KOMIIETEHTHUM OPTaHOM MOPYLIEHHS TPYJIOBOi JWCUMIUIIHM Ta HACTYITHE
BUHECEHHS pIlIEHHS 3 [bOT0 TNHTaHHA. JlucuMIuliHapHe NPOBAIKEHHS
XapaKTepu3yeThesl CTAAIHHICTIO Ta Mae OKpeMy NpoLeaypy KOXKHOI 13 craiit
[2, c. 353].

[Ti3HaBaJbHUMH € TOTJIAM Ha JUCHUILTIHAPHI IPOBA/DKEHHS B OpraHax
nominii C.C. Illonrenko, sika 3a3Hayae, 10 iX MOXXHA BH3HAUYHUTH 5K
periiaMeHTOBaHy 3aKOHOAABCTBOM JiSUIBHICTH YIIOBHOB2)XKEHHX ITOCAJOBUX
0Ci0 1010 PO3IIIALY Ta BHUPIMIEHHS 1HIWBIITyalbHO-KOHKPETHHX CIIPaB IPO
BUMHEHHS TIIETJIUM TPAMiBHUKOM JTUCIUIUTIHAPHOTO TIPOCTYIKY Ta
HaCTyNMHE TPUTATHEHHS WOro N0 JWCIMILIIHAPHOI BiAMOBIAAIBLHOCTI,
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BCTAHOBJICHHS i yCYHEHHS IPUYUH 1 YMOB, IO CHPHSUIM BUYNHEHHIO TAKOTO
mpocTymKy [3, c. 455].

VYka3zaHOTO BH3HAYCHHS aBTOpP MIHIIOB Yy PE3yNbTaTi aHANi3y MOTJISTIB
Bueanx C.JIomwapyka, C. IlomkomaeBa. Tak, C.[oHuapyx mix
IUCHUIUTIHADHAM ~ TIPOB3KCHHSM  PO3IIIIAa€  MPAaBOBHH  MOPSIIOK
3aCTOCYBaHHS KOMIIETCHTHHMH OpraHaMH, iX IOCaJOBUMH OCO0aMu
JUCUMIUTIHAPHUX CTSATHEHb JO TIOPYLIHUKIB TPYJIOBOi Ta Ciry»00BO1
mucnumuting [4, c. 126]. C. IlogkomaeB 3a3Hadvae, IO TUCIMILTIHAPHE
NIPOBA/PKEHHST — 1€ IUIMH psAJ B3a€EMO3YMOBIICHHX 1 B3a€EMOIIOB’SI3aHHX
MpoIeCyalbHUX il Cy0’€KTiB JUCHUILIIHAPHOI BIATU IIOJO0 PO3TINy M
HACTYIHOTO BUPILICHHS MUTAHHS PO JUCUHUILTIHAPHI TpOoCTyIKH [5, ¢. 283].

3ayBa)KMMO, 110 MOPSIIOK pealtizalii AUCHHUIUTIHAPHUX TPOBAKEHB IO0
mpaniBHUKIB Bropo ekoHoMiuHOT Oesmekn VYKpaiHH peami3yeTbes, B
OCHOBHOMY, Ha TizncTaBi HOpM 3akoHy Ykpainm «IIpo Bropo exoHOMiuHOI
Oesmekn Ykpainm», 3akoHy Ykpainu «lIpo nepkaBHy ciayxOy», 3akoHy
Vxpaian «[Ipo Juctuuminaprauii craryt HamionansHOoi momimii Ykpainmy,
Konekcy 3akoHIB Ipo mpamio YKpaiHu (AUCIUILTIHAPHI IPOBaLKEHHS IOA0
mpaniBHUKIB Bropo exoHomiuHOi Oe3mekn VYkpaiHHW, sSKi HE MAalOTh
CHeLiaJIbHUX 3BaHb Ta HE BIJHOCATBCS 10 JIEp)KaBHUX CIYKOOBIIB
PETYJIIOIOThCS JHIIe UM KoaekcoM), [lojokeHHs Npo IUCHUILTIHAPHY
koMmicito bropo ekoHoMiuHOT Oe3mneku YKpainu, 3arBepkene Haka3zom Bropo
eKoHOMIuHOT Oe3neku Ykpainu Ne 15 Big 24 ciuns 2022 poky Tomro. Xoya
BKa3aHi HOpPMaTHBHI JOKYMEHTH HE PO3KPUBAIOTH MOHATTS JUCIHUILTIHAPHOTO
MIPOBAKEHHS, IIPOTE JIO3BOJITIOTH 3PO3YMITH X 3MICT Ta MOHSATTS.

Tax, BimmoBigHO A0 cT. 36 3akoHy Ykpainu «lIpo Oropo ekoHOMi4HOI
Oesnexn YKpaiHW», ISl PO3IIIALY NMTaHb 3aCTOCYBaHHS AWCIMIUTIHAPHUX
CTSITHEHB JI0 0Ci0, SKi MAIOTh CIIeIialIbHI 3BaHHA BIopo eKOHOMIYHOI Oe3rekn
VYkpaiHu, yTBOPIOEThCS IWCHUIUTIHApHA KOMIcCii y ckiami 7 ociO.
JucnumuiiHapHa KOMICis Ha MiJcTaBi cIy»KOOBOTO PO3CHiAyBaHHS CKIAJae
BHUCHOBOK IIPO HAasBHICTh YM BIJICYTHICTH Yy JisiX mpaniBHuka bropo
€KOHOMI4HOI Oe3niekn YKpaiHy TUCHUILIIHAPHOTO MPOCTYIIKY Ta ITiACTaB AJIs
HOro HPUTATHEHHS 10 AMCIMIUIIHAPHOT BIAMOBINAIBHOCTI 3 BH3HAYCHHSIM
PEKOMEHIOBAHOTO BUY AUCIMIUTIHAPHOTO CTSTHEHHS.

JucuMrutiHapHUK CTAaTyT HalliOHANBHOT mojinii YKpaiHu, 3aTBepaKeHui
3akoHoM Ykpaiam Big Ne 2337-VIII Big 15 Gepesns 2018 poxy, BuzHadae
IIpaBWJIa MPOBEJICHHS CIIy»KOOBOT0 PO3CIIiyBaHHS, HAKJIAJAEHHS CTSATHEHHS,
CTPOKH iX JIii Ta 3aCTOCYBaHHS, OCKap>KEHHS TOLIIO.

3akon Ykpainu «IIpo nepxaBHy ciyk0y» BU3HA4a€ MOPSIOK 3A1HCHEHHS
JUCIUILUTIHAPHOTO TPOBA/DKCHHS, TNPHUHHSTTS PpIilIEHHS PO HAaKJIaJeHHS
JUCIUILTIHAPHOTO CTATHEHHS UM 3aKPHUTTSI TUCLHUITIHAPHOTO MPOBAJDKEHHS,
rapaHTye IpaBo Ha O3HAWOMIICHHS 3 MaTepiajJaMy TUCHHILTIHAPHOI CIpaBH,
OCKAapIKEeHHS PIllIeHHs PO HAKJIAJACHHS CTSATHEHHS TOLIO.
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[TonoxkeHHS TIPO IUCIUILTIHAPHY KOMicCito Bropo ekoHoMiuHOi Oe3rneku
VYxpainu, 3atBepmxene Hakazom bropo exoHoMiuHOoi Oe3nexn Ykpainau Ne 15
Bix 24 ciuns 2022 poky, BH3HAYae, MO AUCIMIDIIHAPHA KOMicis 3abe3rnedye
OpraHi3alilo Ta MPOBEACHHS CIYXOOBHX pPO3CIiAyBaHb ISl BCTAHOBJICHHS
HAsBHOCTI YM BIJICYTHOCTI y HisX ocoOu, sika Mae creriansHe 3BaHHSI BED
JVCHUILUTIHAPHOTO TIPOCTYNKY Ta IACTaB AN HOTo MPHUTATHEHHSA 0
JMCUUILTIHAPHOT BiANMOBIAAIBHOCTI 3 BU3HAUYEHHSM PEKOMEHJJOBAHOTO BUY
JUCHUILTIHAPHOTO CTSATHEHHS.

Otxe, AMCUMIUIIHAPHE MPOBAJDKEHHS MpaIiBHUKIB Blopo exoHOMiuHO{
Oesneky YKpalHM — Ll IpolecyalbHa (GopMa po3risily Ta BHPILIEHHS
JUCUUILTIHAPHOT CIIPAaBH 11010 BYMHEHOTO MpaIiBHUKOM BIopo ekoHOMIuHOT
Oe3rnexn YKpaiHU IPOCTYIIKY.
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IMPOBJIEMU AJIMIHICTPATHBHO-ITPABOBOTI'O
PET'YJIIOBAHHS OPTAHIBAIIIMHO-IIPABOBUX 3ACAJ]
JIAJIBHOCTI OPTAHIB ITPOKYPOPCBKOI'O
CAMOBPAAYBAHHSA TA OPI'AHIB, IO 3ABE3INEYYIOTH
JISJIBHICTD ITPOKYPATYPHU

Bapra IO. 10.

acnipanm xaghedpu adMiHiCmpamusHo2o, QiHaHCco8020
ma inghopmayiiinozo npasa Yiczopoocvko2o HAYIiOHALHOZ0 YHIGEPCUMENY
M. Yowceopoo, Vrpaina

OpranizanifHo-TIPaBOBI 3acaadl MisUTBHOCTI OpPraHiB, IO 3a0e3MeuyroTh
OISUTBHICTH TPOKYpaTypd, a HacaMmIlepel OpraHiB, IO 3HIHCHIOIOTH
JUCIUILUTIHAPDHE TPOBA/DKCHHS — XapaKTepU3YIOThCA HETOCKOHATICTIO
HOPMAaTHBHO-TIPABOBOTO  PETYNIOBAHHSA,  HEYITKICTIO  (hOpPMYJIIOBaHb,
TEPMIHOJIOTIYHOIO IUTyTaHWHOIO, HEBU3HAYCHICTIO 0araTboxX KIIOYOBUX
IHCTUTYTIB, MpOLEAyp, MOBHOBa)XeHb. Ha Ham mormsa, Ha ChOTOAHI
opraHizaniiHO-IIpaBoOBi 3acaju [isUTLHOCTI OpraHiB, LIO 3a0e3NeuyloTh
JISUIBHICTD MPOKYPATypH 3arajioM, Ta Opray, 10 3IiHCHIOE TUCIUILTIHApHE
NPOBAJPKEHHS, 30KpeMa — IepeOyBaloTh HE IPOCTO Ha eTami CBOTo
yIIOCKOHAJICHHSI, @ Ha eTaIli CBOT0 CTaHOBJIEHHsI Ta po3pobieHHs. Came ToMy
y MPaBOBOMY pETYJIIOBaHHI 3a3HAUYEHOT0 MUTaHHS JAOCHTh 0arato acrekTiB,
SIK1 CJIiJI BPETyJIIOBaTH, HasiBHI YMCIICHH] TPOTAIMHM, B3araji He nependoadyeHi
YMHHUM 3aKOHOJIABCTBOM IHCTHTYTH Ta NPOLETYPH, PETrIaMeHTalis KX €
HEBIJI'€MHMM Ta HarajbHHM €TallOM y CTaHOBJICHHI €(EKTUBHOI CHCTEMH
OpraHiB, 10 3a0€3MeUyIOTh AisTBHICTD IPOKYPATYPH.

O.JlurBak Ta II. lllymcpkuidi B UIIOMY aHANI3YIOYH MPOOIEeMH
3anpoBaPKeHHS B YKpaiHi HoBen 3akoHy Ykpaiau «IIpo mpoxyparypy» Bifg
14.10.2014 Ne1697-VII, Bij3HauatoTh, MO TEpeayciM MOTPIOHO BUPOOHTH
JICPKABHUIBKUIA Ta CHCTEMHHMH MiaXiZ 10 mpodiemMu pedopmyBaHHS
MPOKypaTypH, a HE IIOAO KIIBKOCTI ITOBHOBaXXEHb TOTO YH iHIIOTO
MIPaBOOXOPOHHOTO oprany [1, c. 9].

OxpeMi HAyKOBII 3ayBaXMJIM Ha HEIOJIIKaX IIPABOBOTO DPETYIIOBAHHSA
OiSUTBHOCTI  OpraHiB  NPOKYPOPCBKOTO  CaMOBPSIyBaHHA.  30KpeMma,
H.O. [I’a4enko 3ayBaxkuna, 10 HE3BaXKAIOUU HA TaKy JI€TalbHY Ha MepIInit
TIOTJIST PerjlaMeHTalll0 CTaTycy W 3aralbHUX IHTaHb AiSUIBHOCTI OpraHiB
IIPOKYPOPCHKOTO CaMOBPsIyBaHHs Ha PiBHI 3aKOHY Ta aKTiB CaMUX OpraHiB
MIPOKYPOPCHKOTO CaMOBPSIIyBaHHs, BAPTO 3BEPHYTH yBary Ha MOMEHTH, SIKi
HaJlaJli [ie MoTpeOyIoTh KOperyBaHHs abo neranizamii. Tak, He 3MEHIIYI0UH
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3HAQUEHHS 3alPOBA/PKCHHS CaMOBPSAyBaHHS ML TPOKYpOpiB, BYEHA
3alpONOHyBala BiApenaryBaTH MOHATTS LbOTO SIBHINA, OCKUIBKM HE MOXKHA
00MeKyBaTH MUTaHHS IPOKYPOPCHKOTO CAMOBPSITyBaHHS JIMIIE BUPIIICHHAM
BHYTpIIIHIX nuTadb. Paga mpokypopiB Ykpaian, Ha mymxy H.O. [d'saeHxko,
MOJKE TIPEICTABIITH IHTEPECH TMPOKYpOpiB y BIJHOCHHAX 3 IHIINMH
Jep’KaBHUMH OpTaHaMH, a L€ BXKE BUXOANUTH 38 MEXI «BHYTPIIIHIX TUTAHBY.
[ToTpebyroTh CBOTO JOOMpAItOBaHHs MPUHHATI i 3aTBepykeH] Permamenr i
[MonoxxeHHs 115t O1IBLIOT BIAKPUTOCTI Ta JETAIBHOT perjJaMeHTalii HopsaKy
pobotn Bceykpaincbkoi KoH(epeHIil NpauiBHUKIB MpPOKypaTypu, Pamu
npokypopiB Ykpainu, Ksamidikauiiino-ucuumiiHapHoi Komicii mpoKypopiB
[2,c. 187].

€.A. be3kpoBHuii 3a3HauuB, 110 3aKk0oHOM YKpaiHu «IIpo mpokypatypy»
Bix 14 xxoBTHA 2014 poky Ha Pany mpokypopiB YkpaiHu MOKIaIeHO pO3TIIT
BHOKPEMJICHOI KaTeropii 3BepHEHb, a caMe: 3BepHEHb NPOKYPOPIB Ta iHIIHNX
MIOBIZIOMJICHB IIPO 3arpo3y HE3aJIeKHOCTI MPOKYPOPIB. 3a3HAYAIOUH MTPO iHIIE
MOBIZIOMJICHHSI IIOJI0 3arpo3M HE3aJeKHOCTI IPOKYpOpiB, 3aKOHOJABEIb
(hakTHYIHO HE PO3KPHUB MUTAHHA IPO Ccy0’eKTiB iX moxanHsA. besnepeuHo, € Bci
MiZCTaBU CTBEPIPKYBATH, MO TaKi MMOBIIOMIICHHS, 3TiTHO i3 MOJOXCHHSIM
crarTi 71 nporo 3aKoHy, MOXYTb BUXOJUTHU Bijl MPOKYPOPIB, OCKIIEKA BOHU
BXKE HaJileHl NMpaBOM Ha Taki 3BEpHEHHs. BopHowyac BapTo JONOBHHUTH
HaBeJICHY [TPaBOBY HOPMY MOJIOKEHHSM LI0/I0 HAIaHHS MPpaBa Ha 3BEPHEHHS
1o Pagu npokypopiB YkpaiHu i3 MOBIIOMICHHSM PO 3arpo3y HE3aJeKHOCTI
MIPOKYPOPIB KOKHOMY, KOMY BifjoMi Taki GpakTh. J[OI[JILHO TaKOXK 3aKPIilUTH
Ha HOPMATHBHO-TIPaBOBOMY PiBHI MeXaHi3M NIpoBeieHHs Pajoro mpokypopis
VYkpaiHu TepeBipoK 3a  3BEpHEHHSAMH MPOKYpOpiB Ta  IHIIMMH
MTOB1TOMJICHHSIMU TIPO 3arpo3y iX He3aJIeXKHOCTI [3, ¢. 39].

Buseneni npoOiieMu opraHizaliifHO-TIpaBOBHUX 3acajl MisUTBHOCTI OpraHiB
IIPOKYPOPCHKOTO CaMOBPSIAyBaHHS Ta OPraHiB, 10 3a0€3Meuy0Th isUIbHICTh
MIPOKYpaTypH, Ha Hall TMOMJISA, AOLIJIBHO INpoaHalizyBaTH 3a chepamu ix
BUHHMKHEHHS Ta XapaKTepOM IpOsIBY:

1) KoHIeNTyaabHO-3MICTOBI TIPOGIEMH;

2) mpobiieMH y 3aCTOCYBaHHI HOPMOTIPOEKTYBaJIbHOI TEXHIKH;

3) mporanuHU y 3aKOHOTABYOMY PETyIFOBAHHI;

4) Komi3ii y 3aKOHOZaBYOMY PETYJIFOBaHHI.

KonnenTyanapHO-3MicTOBI  mpobieMu oprafi3amiiHO-TIPaBOBUX 3acaj
JISTIBHOCTI  OpPTaHiB IPOKYPOPCHKOTO CAaMOBPSIyBaHHS Ta OpPTraHiB, IO
3a0e3nedyroTh JIiSUIbHICTh MPOKYPATYPH — 1€ HAalOLIbII 3arayibHi HEJIOMIKH,
SKi BIUIMBAIOTh HA BHHHUKHEHHS IHIIMX HEJOCKOHAIOCTEH NpaBOBOTO
peryiroBaHHs y AociikyBaHii chepi. Cepel] HUX MOXKHA HABECTH:

1) BiACYTHICTH €IMHOI HUTICHOI KOHIICMIi OpraHiB MPOKYPOPCHKOTO
CaMOBpSTyBaHHA Ta OPTaHiB, 10 3a0€3MeUyI0Th TisSNTbHICTh IPOKYPATYPH SIK
IHCTHTYLIH, sika 6u OyJla HAyKOBO Ta MPAKTHYHO OOTPYHTOBAHOIO, HAa IPYHTI
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sikoi Oysmo OW poO3poOJIEHO CUCTEeMHHMM IMiIXil A0 HOBENi3amii YUHHOTO
3aKOHOJJABCTBA, IO PETYIIIOE MisUTBHICTD IPOKYPaTYPH;

2) He BHpINIEHUMH Ha CHOTOJHI € TakKi KOHIENITyaJdbHI IHTAHHS
OpraHi3alifHO-TIPAaBOBUX 3acajJ OiSIBHOCTI OpraHiB  MPOKYpPOPCHKOTO
CaMOBpSTyBaHHSA Ta OPTaHiB, 0 3a0€3MeUyIOTh MiSUTbHICTh IIPOKYPaTypH: a)
MMUTaHHSA KIIOYOBUX (YHKIH Ta mpH3HaYeHHS BiAMOBINHUX oprasiB; 0)
CTPYKTypa OpraHiB, L0 3a0e3MeYyloTh JiSUIBHICTh IPOKYpaTypH — He
BU3HAYCHO, SIKI CaMe OpraHW Ta 3a SKUMH HalpsiMaMu 3/AiHCHIOIOTH
3a0e3neueH s JISUIBHOCTI  MPOKYpaTypH; B) HapagurmMa AissIbHOCTI
TpeniHroBoro meHTpy HpOKypopiB YKpaiHu, Horo B3aeMomis 3
NIPeACTaBHUKAMU 1HIIMX MPaBHUYHX Mpodeciii, IpoMaIChKiCTIO;

3) SIK y AOKTPHHI, TaK i HA HOPMAaTHBHO-IIPABOBOMY PiBHI HE BUPIILICHOO
Ta, BIAMOBIAHO, 1 HE HAJIC)KHO BPETYIHOBAHOIO € NMPOOIEeMaTHKa BBEACHHA Y
MIepCOHATBHMUI CKIIa OpraHiB IPOKYPOPCHKOTO CaMOBPSILyBaHHS Ta OPTaHiB,
10 3a0e3MedyIoTh JisUTBHICTD IPOKYPAaTypH, MPEICTaBHUKIB IHITUX OpraHiB
JepkaBHOI BJIAH, IHIINX MPaBHUYHMX TPOIECiH, NMPEICTaBHUKIB HAyKOBOI
CHUTbHOTH, TPOMAACHKOCTI. AJKEe Taka NMPaKTHKA € JOBOJII YCTAJICHOIO IS
6araTtbOX PO3BMHEHHX JICPKaB CBITY.

Hactymaumu  Hamu  BH3HaueHi  mpoOineMu y  3acTOCyBaHHI
HOPMOIIPOEKTYBAJIbHOI TEXHIKM Yy 3/1MCHEHHI IPaBOBOTO pEryJIOBaHHS
OpraHi3aliifHO-IIPaBOBHX 3acaj JisNIbHOCTI OpraHiB IMPOKYPOPCHKOTO
CaMOBpsAyBaHHS Ta OpraHiB, IO 3a0€3MeYyIOTh TISUIBHICTH MPOKYPATYpH.
Hanpuknan, nposiBaMu Takux HENOJIKIB € Te, mo y 3akoHi Ykpainu «IIpo
mpokypatypy» Bim 14.10.2014 Ne 1697-VII, y Hopmax, sSIKUMH
PETJIAMEHTYETHCS JisUTbHICTh OPTraHiB MPOKYPOPCHKOTO CaMOBPSIyBaHHS Ta
OpraHiB, 10 3a0€3MeuyIoTh AiSUIBbHICTh MPOKYpaTypH, MOPYIIEHO MPUHINI
MpaBoOBOi  BHU3HAYEHOCTI, [IONMyCKAIOTBhCA Oaratopa3oBi HEWITKI Ta
HEOJTHO3HAYHI ()OPMYITFOBAHHS.

PoskpuBaroun rpyny mnpoGiem, siIKi HAMH BH3HA4YeHI SIK MPOTAJIMHU Yy
[IPaBOBOMY PETYJIFOBaHHI OpraHi3aiiiHO-IPaBOBUX 3acal AisUIHOCTI OpraHiB
MIPOKYPOPCHKOTO CaMOBPSIIyBaHHS Ta OPTaHiB, 10 3a0€3MeUyOTh MisIbHICTh
MPOKYpaTypH, 3ayBaXKUMO, 110 iX J10BoJI Oarato. bpak cucreMHOro miaxomy
y (opMyBaHHI HOPMATHBHOTO MaTepiaity y JOCIiPKYBaHiil cepi mpaBoBOro
peryJroBaHHs, BIJICYTHICTh €IMHOI KOHIENIii Ta cTparerii MoJalbIIoro
YAOCKOHAJCHHS  MISJBHOCTI  HABEIGHHX  OpraHiB  00yMOBIIOIOTH
HECIIPOMOXKHICTh ~ HAsBHOTO YMHHOTO 3aKOHOJABCTBA OXONHTH  Ta
KOMIUIEKCHO BpETYJIOBAaTH yCi HEOOXiIHI IUTaHHA [iSUIBHOCTI OpraHiB
IIPOKYPOPCHKOTO CaMOBPSIyBaHHS Ta OPTaHiB, 110 3a0€3MeUyI0Th JTisUIbHICTh
IIPOKYPATYpH.

OpHi€lo 13 HAOUIBII TOCTPUX Ta HEHAIEKHO BPETyJIbOBAaHUX Ha CHOTO/THI
KO3 MpaBOBOMY pETYJIIOBaHHI JOCTIKyBaHOI chepH € periaMeHTarlis
OpraHi3alifHO-TIPAaBOBHX 3acaj [TiSIBHOCTI OpraHy, IO 3/iHCHIOE
JHMCUMILTIHAPHE TpoBaKeHHs. Tak, ABOMa HOPMATHBHO-IIPABOBUMH aKTaMH,
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II0 MAalOTh OJHAKOBY IOPUAMYHY CHIJIy, BH3HAUEHO pi3HI IpoUexypu
YTBOPEHHS OpraHy, LIO 3AiHCHIOE IHCHUIUIIHApHE MMPOBAIKEHHS CTOCOBHO
MIPOKYPOPIiB, BiIMIHHI TOJIO0KEHHS MO0 HOTO MiSIIBHOCTI, KaIPOBOTO CKIALY
Ta MPaBOBOrO CTAaTycy. Takuil cTaH IPABOBOTO pETYJIOBAHHS IOCUTBH
BaXJIMBOI Ta TOCTPO aKTyaJllbkHOI cepH MiSIBHOCTI MPOKypaTypuw —
MPUTATHEHHS [0 [IUCIMIDIIHAPHOI BIATOBIZANBHOCTI TPOKYPOpIiB €
HE3aJ0BIIBHUM. AJDKE B TaKOMY BHUIAIKy HacaMmmepesl He BHKOHYIOTHCS
MDKHApOJHI 3000B’s3aHHS YKpaiHU 10A0 pedopMyBaHHS MMyOIiYHOTO
aZMIHICTpYBaHHs, 3alpOBA/DKEHHS y HAaliOHANBHIM CyJOBill cucremi Ta
CYMDKHUX IHCTHTYTax 3arajbHOBH3HAHMX CTaHIAPTIB IX AisIIBHOCTI.

BucnoBku. [IpoananizoBanuii Marepial HABOJUTh Ha BUCHOBOK IIPO Te,
0 Taka HU3bKa SIKICTh 3aKOHOJABCTBA y 3a3HaueHid cdepi, YMCICHHI
NPOTAINHM, MPOOJIEMU MPAaBOBOTO PETYJIIOBAHHS 33 PI3HUM XapakTepoM Ta
pIBHAMH IIPOsIBy y HOPMAaTHBHOMY MaTepialli CBiT4aTh HacamIepen Mpo
BIICYTHICTb CHCTEMHOTO MigXOAy JO IHCTHTYILIOHANI3aIil oOpraHiB
HNPOKYPOPCHKOTO CaMOBPSYyBaHHS Ta OPraHiB, 10 3a0e3MeYyIOTh NisUIbHICTh
npokyparypu. Came TOMY BHpILICHHS TaKHX NPOOJEM Ta yIOCKOHAICHHS
OpraHi3aliifHO-TIPaBOBHX 3acajl IisUTFHOCTI HaBEICHUX CYO0'€KTiB moTpedye
KOMILUIEKCHOTO MiaXoay, (OpMyBaHHS YiTKOI KOHIICHIII MOOYIOBH TaKHX
OpraHiB, HAyKOBO-TCOPETHYHOTO OCMHUCIICHHS MMPU3HAYCHHS TaKUX OPTaHiiB
Ta YITKOI CTPYKTYpH iX HOBHOBa)X€Hb, IPABOBOTO CTATYCY, NMPHUHIMIIB Ta
MPOIEYP MiSIBHOCTI.
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JOCYJOBE PO3CJIIIYBAHHS SIK OB’€EKT
OIIEPATUBHO-PO3IIYKOBOI'O 3ABE3IIEUEHHSA

I'opo6ens €. B.
acnipanm xaghedpu KpUMIHAbHO20 NPOYecy ma KPUMIHALICIUKU
Ooecbvxuil Oepacagnuil yHieepcumen HYMpPIWHIX cnpas
m. Odeca, Yrpaina

Bynp-sxa Qopma HisTBHOCTI CHPSMOBYETHCS HAa KOHKPETHHH 00 €KT,
sIBUIIE 200 MPOLEC, SIK IPaBHJIO 3 METOIO BIUTMBY Ha HHOTO 331151 TOCATHEHHS
BiNOBITHHUX TpaHC(OpMAIIiif Ta SKICHO HOBUX MOKA3HHKIB iX po3BHUTKY. He €
BUKJIIOYCHHSM 1 ONEPaTHBHO-PO3IIYKOBA [iSUIBHICTh. AHAI3 HayKOBHX
JDKEpeNl CBIUUTh, Ha JOKTPUHAJIBHOMY piBHI, BUKOPHUCTOBYIOTHCS Pi3HI
MiXOMU IIOJ0 BU3HAYEHHS CYTHOCTI, MEX OCTaHHBOI Y (DYHKI[IOHAIBHIN
CHUCTEMI KPUMIHAIBHOT FOCTHIIIT.

PazoM i3 TuM, 3ayBakuMO, 110 (OpMyIOYM BIiANOBIAHI BU3HAYCHHS
JOCIITHUKY YHUKAIOTh YITKOTO BH3HAYEHHsS 00’€KTa Ha KW CIpsIMOBaHA
OTIEPaTHBHO-PO3IIYKOBA JisIbHICTh. 3HAYHUM YHUHOM II€ OB SI3aHO i3 THM,
mo chopmynboBaHe y cT. 2 3akoHy YKpainu «IIpo onepaTHBHO-PO3IIYKOBY
JISUTEHICTE» BU3HAYCHHS TAKOXK YHUKAE BKa3iBKH Ha i1 Oe3mocepenHiii 00’ ek,
aKIEHTYIOUN yBary Ha ii OCHOBHHX CTPYKTYpHHX eJeMeHTax. BomHouac,
BHOKPEMITIOIOUH 00’ €KT CIIPSIMOBAHOCTI ONEPaTHBHO-PO3IIYKOBOI JisTIBHOCTI
CIIYIIHO 3BEPHYTH yBary Ha ii 3aBIaHHsI, IKi BU3HAYCHI y CT. | BIIOBIIHOTO
3akoHy. Tak, aHaii3 BKa3aHHX HOPM CBIIYHTH, 1[0 OCHOBHUMH 00’ €KTaMu
OIIEPaTHBHO-PO3IIYKOBOI AiSUIBHOCTI €:

no-nepuie,  TPOTHIIPaBHI  [TisTHHA  OKpeMuxXx rpym abo  ocif,
BINOBIJANBHICTE 3a siki mepembaueHa KK Vkpainu. Y KOHTEKCTI IbOTO,
CIIYIITHO 3ayBa)KUTH, 1110 BUBYECHHS MaTepialliB NPAaKTHKU CBIJUUTS, IO HE YCi
MPOTHIIPABHI MisTHHA € 00’€KTaMU OIepaTUBHO-PO3IIYKOBOI MisUTBHOCTI,
OCKIJIBKH Yy NPaKTHYHIN MJIOIIMHI OCTaHHS CHPSIMOBYETHCS Ha MPOTHITPABHI
JISTHHS, KOTPi: a) BITHOCATBCS O KAaTeropii TSHKKUX YH OCOONHBO TSKKHX
37I04MHIB; 0) BYMHSIOTECS B OpraHi3oBaHWX (opMax; B) BHSIBICHHS,
NIPUTIMHEHHST Ta TOJalblle PO3CIiyBaHHs SKUX Iependadae 00OB’SI3KOBE
3aJlydeHHsI HETJIaCHUX CWJI Ta 3aco0iB. Takui miaxiJi BUIAETHCS
BHIIPAaBIAHUM, OCKIJIBKH 3JIOYMHHM, BYMHEHI B yMOBaX OYEBHIHOCTI, 3
panToBUM YMHCIOM Ta 0€3 IOINepeJIHbOro TOTYBaHHS JIMIIE B OKPEMHX
BHIIA/IKAX MTOTPEOYIOTH 3ayYeHHS OTIEPATUBHO-PO3IIYKOBHUX IiIPO3/LiMTiB, K
MpaBUJIO, M 3HIMCHEHHS pO3IIyKy oci0, SKi TepeXOBYIOTBCS Bif
KpUMiHAJBHOTO MIEPeCTiIyBaHHS.
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no-opyee, PO3BIAYBATLHO-IIIAPUBHA [isIBHICTh CIEMIiabHUX CIYXKO
iHO3eMHHUX naepkaB Ta opranizamiii. Illogo Takoro o0’ekra, TO 3BEpHIMO
yBary, mo BiH € XapakTepHUM U1 OIEPaTHBHO-PO3IITYKOBOI MisIIBHOCTI
okpemux cy0’extiB OP/I, i He 3aBXau OB’ SI3aHUM 13 TOAATBIINM HOYATKOM
KPUMIHAJIHHOTO MPOBa/DKCHHS  Ta  3OIHCHEHHA  KPUMIHAJIHHOTO
TIepecITifyBaHHI OKpeMHX 0ciO.

no-mpeme, IHTEPECH KPUMIHAIBHOTO CyI0YHHCTBA;

no-yemeepme, Ge3neka rpoOMajsiH, CyCIUILCTBA 1 A€PKaBH.

Be3yMOBHO 3 KOHIIENITYaIbHOT TOYKH 30pY BUOKPEMJIEHHSI TAKHX 00’ €KTIB
€ JIOBOJII YMOBHHM, OCKUIBKH YCi BOHH Tepe0yBarOTh y TICHHX 3aJIS)KHOCTAX
Mix cO00F0, 8 TAKHH TiIX1]T Ma€ Mi3HABAILHO-METOOIOTIYHIIA XapaKTep.

Cepen BH3Haue€HHX OO0’€KTIB OIEPATHBHO-PO3LIYKOBOI MisUIBHOCTI Y
Me)Xax HaIlloTO JOCIHIKCHHS HaHOIMBIINI iHTEpeC CTaHOBHUTH KaTeropis
«IHTepecH KPHUMIiHAIBHOTO CYJOYHHCTBA» SIK O00’€KT (YyHKIIOHATBHOI
CIPSAMOBAHOCTI pOOOTH ONEPATHBHUX MiAPO3IiUTIB. AHANI3YIOUN «iHTEepecH
KPUMIHAJIBHOTO CYIOYMHCTBA» Kpi3b MNPHU3MY IiSTIBHOCTI ONEPaTHBHHUX
MiAPO3 LB, CIiT 3BepHYTH yBary, mo 6e3mocepenaso KIIK Ykpainu He nae
TIIyMadeHHs BKa3zaHIM KaTeropii, mo moTpedye 3BEpPHEHHS 10 IOKTPUHU
KPUMIHaJIbHOTO MPOLECYATbHOTO MpaBa Uil BU3HAYEHHS: a) CYTHOCTI
KPUMIHaJIBHOTO CY/JOYMHCTBa; 0) MEX KPUMIHAJIBHOTO CYJOYMHCTBA; B)
OCHOBHHX CTPYKTYpHHX €JIEMEHTIB KPHMIHAJBHOI'O CyIOYMHCTBA. AHai3
HAYKOBHX JDKEpeNl CBIJUUTH IPO OTOTOXKHEHHS BYCHHUMH KaTeropii
«KpUMiHAJIbHE CYJOYMHCTBO» Ta «KPUMIHaNbHE MPOBa/KEHH». Tak,
3BaXAIOYM HA BHUKJIAJAEHE, MOKHA BiJ3HAYMTH, IO Yy KoOpemsmii i3
KpUMIHAJBHUM TIPOBA/DKEHHSIM SIK BiJMOBITHOIO (POPMOIO TPOIECyaTbHOT
IisUTBHOCTI  00’€KTaMU  OTIEpPaTUBHO-PO3IIYKOBOIO 3a0e3ledeHHs €: no-
nepuie, OCYZ0BE PO3CIiTyBaHHS; no-0pyze, CyIOBUH pO3TIIA] KpUMiHATBHUX
MPOBAKCHB, 71o-mpeme, 1HIIN TPONEeCyallbHi  Mii, SAKi BYHHSIOTHCS
YHOBHOB&KEHUMH CyO €KTaMH y 3B’SI3Ky 13 BYMHEHHSAM  JiSTHHS
nepe10ayeHoro 3aKOHOM PO KPUMIHAIIBHY BiAIOBiAaibHiCTh. Haroiocumo,
0 Y MeXax IHpEICTaBICHOr0 JOCIHIDKEHHS OCHOBHHUIl aKLUEHT HaMu
3MIII[YEThCSI CaM€ Ha aHalli3i JOCYAOBOTO PO3CIIAyBaHHSI, SIK CKJIaI0BOI
YaCTHMHU KPUMIHAJIBHOTO IPOBA/DKEHHS, sIKa € 00’€KTOM OINepaTHBHO-
po3iykoBoro 3abesneueHHs. Tak, y BignoBigHocTi g0 ctr.3 KIIK Ykpainu
JIOCYZIOBE PO3CIIAyBaHHSI - CTajis KPUMIHAIBHOTO TPOBADKEHHS, SKa
MOYMHAETBCS 3 MOMEHTY BHECCHHS BIIOMOCTEH TIpO KpHMiHAJIbHE
NIPaBOIIOPYIIEHHS /10 €IMHOTO peecTpy JOCYAOBHX pPO3CIiAyBaHb 1
3aKiHYy€ThCS 3aKPUTTAM KPUMIHAIBHOTO MPOBA/DKEHHS a00 HalpaBIICHHAM
JI0 cyly OOBHHYBAJIBHOTO aKTa, KJIIONOTaHHS NP0 3aCTOCYBAHHS IIPUMYCOBHX
3aX0/1iB MEJMYHOr0 a00 BUXOBHOT'O XapaKTepy, KJIOMOTaHHs MPO 3BUILHEHHS
ocobM Bil KPUMIHAJIBHOI BIIMOBITAIBHOCTI, KJIOMOTAHHS MpPO 3aKPUTTS
KpUMIHaJIbHOTO MpOBaJUKeHHs. He 3amepeuyroun BKa3aHe BH3HAYCHHS
sanpornionoBane y KIIK VYkpainu, ciaymHO BiI3HAuWTH, IO BOHO HE
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BioOpakae yci CKIIaoBi TOCYIOBOT'O PO3CIiAyBaHHS i, paKTUIHO, BU3HAYAE
Horo Kpi3p NOpU3MY BiAMOBiAHOI cTazmii KpPUMIiHANBHOTO TIPOBAHKEHHS
aKIEHTYIOUX YBary Ha XpOHOJIOTIYHHUX acCIeKTax Ta (popmax HOro movaTky ta
3akinyeHHa. Came ToMy, BBa)XKa€MO CIIYIIHUM IIpOaHANi3yBaTH W iHII He
HOpPMATHBHI HiIXOAM MO0 CYTHOCTI «PO3CIiTyBaHHM», Ki BUPOOJCHI, i y
KpUMIHAJICTUYHINA TOKTpHUHI. Sk Bim3Hauae B.B. Timenko, po3ciigyBaHHS K
CKJIalHA JUHAMIYHA CHCTEMa CIPSIMOBAHE HAa BUPINICHHS KOMILICKCHOTO
Mi3HABAJILHOTO 3aBJaHHS — YCTAHOBJICHHS TMOBHOI i 00’€KTHUBHOI KapTUHH
MOJi1, 110 BimOyNacs, i pO3KPUTTS 3704YKHY. Take 3aBIaHHS BUKOHYETHCS 3a
JIOTIOMOTOI0  BIATOBIAHOT oOprauizamii 1 3aco0iB ympaBIiHHS CIIiIYOO
MSUTBHICTIO. Y TOM ke uac, pO3CHiAyBaHHS TIOB’si3aHE 13 3HAYHUMU
TPYJIHOIIAMH, TOMY IO SBJISE COOOK CHUCTEMY MisUIBHOCTI CIIAYOro i
0araTb0oX B3a€EMOJIIOYMX 3 HUM 0Ci0 Ta yCTAaHOB, KA YACTO 3/iHCHIOETHCS B
yMOBax Ae(iluTy, CyIepewINBOCTI Ta HEBU3HAYCHOCTI iH(OopMaIlii, mocTiiHO
BUHUKAIOUHX MPOOJIIEMHHUX CHUTYaIlild, MPOTHIIi 3 OOKY 3JIOYMHIIIB Ta iHIITHX
3aliKaBICHUX 0ci0, 0oOMEXeHHS B 4Yaci, a TaKOX JIIMITOBaHA MPUITHUCAMHU
npaBoBUX HOpM[1].

[igTpuMytoun Takuid MigXid, TEpII 3a BCe HEOOXIAHO HATOJIOCHUTH, IO
po3chiyBaHHS IIe, MEpII 3a BCE CHCTEMa isJIBHOCTI BiIIMOBIIHOTO
YIIOBHOBAXEHOT'O Cy0’€KTa, SIKa BKIIIOUAE BIAMOBIJHI CTPYKTYpHI €IEMEHTH,
KOTpi  MOXYThb  BUCTyNaTH  00’€KTaMH  ONEPaTHBHO-PO3IIyKOBOTO
3a0e3neueHH s 13 Pi3HUM PiBHEM IHTEHCHUBHOCTI y 3aJIS)KHOCTI Bill: KaTeropii
KPUMIHAJIBHOTO MPOBAKCHHS; TOYATKOBOI CJIIUOT CUTYyAIlil Ta MOJANIBIIHX
CIITYMX CHUTYallil PO3CIiTyBaHHS, a TAKOX IHIMIAX 00 €KTUBHUX YHHHUKIB,
KUTBKICTh SIKUX € HEOOMEXKEHOIO 1, 5IKi, CYTTEBO BIUIMBAIOTH HA 3IIHCHEHHS
JOCYIIOBOTO PO3CITiyBaHHS.

AHAII3YIOUH PO3CIIiTyBaHHA KPi3b IPU3MY CHCTEMHOTO ITiIX0/1y, Ha HAIITy
OYMKY, MOXXHAa BHOKPEMHTH TpPH CKIAQJOBUX, SKi YTBOPIOIOTH BKa3aHy
CHCTEMY, XapaKTepU3yIOThCS BITHOCHUM piBHEM aBTOHOMHOCTI, alle, Y TOU
ke Jac, nepeOyBaroTh y TICHUX 3aJIe)KHOCTSIX MK c00010, 30KpeMa:

no-nepwie, TpoliecyallbHa CKIaJ0Ba PpO3CIiyBaHHs, sKa mependoavae
BYMHEHHS YIIOBHOBaXEHUM cy0’ekToM niif, siki Bu3HaueHHi KIIK Ykpainu
JUTSL TOCSITHEHHSI METH KPUMIHAJIBHOTO CYI04YHUHCTBA;

no-opyee, OpraizalfiiiHa CKJaJ0Ba PO3CIiIyBaHHS, KA y 3aralbHOMY
BUIJISII Tepeadavae isTbHICTh CIITIOTO IIOAO YHIPaBIiHHS MPOIECOM
PO3CITiIyBaHHs Ta IPUHHSTTS BiJIIOBIIHUX YIPaBIiHCHKUX PillIeHb, 1110 Oy1e
JIeTalbHIlIe IPOaHaTi30BaHO HAMU Y II0IaJIbIIOMY;

no-mpeme, TaKTHYHAa CKJIAQJ0OBa pO3CIiIyBaHHSA, sKa Tependadae
BHUKOPHWCTAHHS BiIIOBITHUX TAKTHYHHX NPUHOMIB, PEKOMECHIAIIIH, METOIIB
Ta Omepalliif, AKi 4YiTKO He BU3HAYCHHI HOpMaMH YHHHOTO 3aKOHOJABCTBA, aje
HE cymnepedarb YCTAJICHIH MPaKTUIll KPUMIHAIBHOTO TepeciiyBaHHs Ta HE
MOPYIIYIOTh TApAHTOBAaHI MpaBa i CBOOOIH JIFOIMHU Ta TPOMA/ISTHIHA.
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YacTKOBO MiJCYMOBYIOYH, HEOOXiTHO Bi3HAYWTH, IO yCi BU3HAYCHI
CTPYKTYpHI ~ €JIEMEHTH pO3CIiAyBaHHI € O00’€KTaMH OIepPaTUBHO-
po3mykoBoro 3a0e3medyeHHsA. BopHouac, HaWiHTCHCHBHIIIE ONEpaTHBHO-
pO3IIyKOBe 3a0e3MeueHHs CIPSIMOBYETHCS HAa OpTraHi3aliiHy Ta TaKTHIHY
CKJIAJIOBY PO3CIiTyBaHHS.

JlitepaTtypa:
1. Timenko B.B. Teopernyni 1 NpakTHYHI OCHOBH METOJIUKH
po3ciiayBaHHs 3704KHIB: MoHOTpadis. Oxeca.: Denikce. 2007. 260 c.
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CTPYKTYPA TA OB’EKT KPUMIHAJIBHOI'O
MMPOLNECYAJIBHOI'O HIBHAHHA 1 YAC PO3CJILAYBAHHA
KPUMIHAJIBHUX ITPABOIIOPYIIEHb

Jymok P. I1.
acnipanm xageopu KpUMIHAbHO20 NPOYecy ma KPUMIHALICTUKU
Ooecbvkuil Oepacaghuil yHigepcumen HYMpIWHIX cnpas
m. Odeca, Yrpaina

Ommparounch Ha BHXIiJHI TIOJIOKEHHS THOCEOJIOTIi, Ha Hally IyMKY,
MOXXHa 3pOOWTH TBEpDKEHHS, IO PO3CIiAyBaHHS OYIb-sIKOi KaTeropii
KPUMIiHAJIbHUX TPOBA/KCHb € TPOIECOM Ii3HAaHHSA KOHKPETHOTO 00’€KTa
Ta/abo cucremu (akTiB 00 €KTHBHOI JiiicHOCTI. AHami3 ¢inocoderrux
JDKEpEeJI CBIYUTh, IO CIEKTP 00 ’€KTHB IMi3HAHHS € JOBOJI IIUPOKUM Ta HE
yCi 3 HUX € aKTyaJlbHI JUIs BKa3aHOTO MPOIIECY y MeXKax IisNIbHOCTI CHCTEMHU
KpUMiHaJIbHOT IOCTHLIT T2 HAYK KPUMiHAJIbHO-IIPABOBOTO IIHKITY.

Mu conigapusyemoch i3 mosuuicto npodecopa B.B. Timenka, skuit
BiJ[3HAYAE, [0 PO3CIIiIyBaHHS SBJISIE COO0I0 CKIIAAHY OaraTo()yHKIIIOHATBHY
JiSIBHICT, ~ CHIPSIMOBAaHY, HacamIlepesl, Ha BCTAaHOBJICHHS CYTHOCTI
po3sciigyBaHoi noaii, ii oci0, sikuM Oyno 3aBnaHo (i3WUHOI, MOPaJBbHOI Ta
MarepialbHOi MIKOAW. Y PpO3CIiyBaHHI MOXKHA BHIUTUTH 1H(pOpMAIiHHO-
Mi3HaBAJIbHUH, 1HPOPMaNiHHO-TIOIIYKOBHH, MPOIECyalbHO-TIOCBIIUyBaHHUH,
opraHizaniifHO-yIpaBIiHChKHUH, TICHXOJIOTYHHH, TEXHOJIOTIYHUH,
eBPUCTUYHHMN Ta iHII acmeKkTH AisuibHOCTI. KoXeH i3 HHMX 3aciyroBye Ha
OKpeMHIl aHami3. Y MpakTUYHIA JiSUTBHOCTI CIITYOTO BAXKJIUBO HE TUTBKH
YCBIIOMUTH 3HAUyIiCTh KOXXHOTO 13 HA3BaHMX AaCIeKTiB, ajie W yMITH
MIPaBUIBHO 00’€THYBAaTH iX B €IMHUHA KOMIUIEKC CHCTEMHO-AISUTBHICHOTO 1
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MIPaBOBOTO MiIXOMIB Y MPOIECi pO3CIiAYBaHHS MO0 KOXHOMY KPUMiHAIEHOMY
mpoBaKeHHi[3].

Ha wnamy ngymky, O0a3yrouuch Ha MDKIUCHWIUTIHADHOMY MiAXOmi
KPUMIHAbHO-NPOYeCyaibHe Ni3HAHHA HeoOXIOHO po3yMimu Yy WupoKomy
3HaQueHHi AK  IHQopmayitHo-aHarimuuny ma  ikcylouy  OianbHicmb
VIOBHOBANCEHO20 CYO €KMA CMOPOHU 008UHYBAUEHHA 00 €KMom AKOi €
8ION0GIOHA KPUMIHANLHO-PENIe6AHMHA NOOISA YU cCUCmeMa makux nooii, siKi
VMBOPIOIOMb JI02IUHY EOHICMb, 4 MAKONC THUl 00 €Kmu, 51Ki ON0CepedKo8aHo
BIOHOCAMbCST 00 MAaKoi Noodii 3 Memol NIAHYSAHHS PO3CAIOVEAHHS,
NPUUHAMMA 8UBAXCEHUX OP2AHI3AYIUIHO-MAKMUYHUX DilleHb, 3abe3neyents
no6HO20 Ma 00 €KMUsHO20 npoyecy OOKA3YEAHHA MA 3ACMOCYEAHHS
HeOOXIOHUX KPUMIHAILHUX NPOYECYAIbHUX 3aX00i6 ma 3aco0ie 3 Memoio
00csacHeHHs 3080aHb KPUMIHANIBHO20 CYOOYUHCNEA.

[TporoBxytoun BUKOPUCTaHHS MIKANCIUIUIIHAPHOTO MiIXOMy, Ha HAIIy
IYMKY, MOXHa BHOKPEMHTH TakKi BHIM KPHUMIHAJIHHOTO IPOIECYaIEHOTO
Ti3HAHHS:

no-nepwie, PETPOCHEKTUBHE II3HAHHA, JUI1 SKOTO € XapaKTepHUM
Mi3HAHHS BiAIOBITHUX MPOIIECIB, SIKi MAIH MicIle Y MHHYJIOMY Ta 3[iHCHEHHS
Horo Ha OCHOBI Teopii BioOpaxeHHs! OyAb-SKUX (OPM JIOACHKOT JisTIBHOCTI
y MaTepiasibHOMY CBiTi. [IpUHAriAHO HArOJOCHUTH, IO TAKHHA BH[
KPUMIHaJIBHOTO IPOIECYAIbHOTO Mi3HAHHA € HAWIMOMIMPEHIIUM Yy Mexax
po3ciiayBaHHs OiMBIIOCTI KPUMIHATBHUX MPOBAIKCHD, 1[0 3HAYHHUM YAHOM
noB’si3aH0 13 crenu¢iko opraHizauii poOOTH OpraHiB KpUMiHaJIbHOT
IOCTHIII, SIKa 3arajoM OpI€HTOBaHa Ha pearyBaHHs INOJO BYMHEHHX
KpUMIiHAJBHHUX MPaBOTIOPYIICHB. Y TOM ke Yac, HEOOXiTHO Bi3HAYHTH, IO
OKpeMi HayKOBIli JIOBOJIi KaTerOPHMYHO BHUOKPEMIIIOIOTH PETPOCIIEKTHBHE
Mi3HaHHS K (AKTUYHO €MHE MOXKIMBE y KPHUMIHAJIBLHOMY INPOBAJDKEHHS.
Tak, O.B. KopampoBa Big3Hauae, mO «iH(QOpPMAIliHO-TI3HABaJIbHA
JISTIBHICTH  CTOPOHM ~ KPUMIHAJBHOTO — NPOBA/KEHHS  3aBXIM  Mae
PETPOCIIEKTHBHUI XapakTep, [0 3yMOBIEHO TUM (aKTOM, WIO HElo
crpuiiMaeThes iHGopMallist Ipo 00CTABUHU CYCIIJIBHO HEOE3MEYHOTO TisTHHS,
o OyJno BYMHEHO Jesikui (IHOAI — JI0OCTaTHBO TpUBaiMii) dac Tomy. Lle
3HAYHO YCKJIAJIHIOE CHPUIHATTS (DaKTIB Ta MOJii 00’ €KTHBHOI pPeaibHOCTI,
IO TOSCHIOE  HEOOXIZHICTh  3aCTOCYBaHHS  CIIA4MM/  Ji3HaBaueM
crenuivHIX METOIB Ta METOANK PO3CIiAyBaHH, TOCTATHIX [UIS MOIITYKY Ta
BUKOPHUCTaHHS IOPUAMYHO 3Hauymoi iHopmauii. OCHOBHI 00cTaBHHU
KPUMIiHAJILHOTO MPABONOPYIICHHS! BCTAHOBIIIOIOTHCS BHUKIIOYHO 3a HOTO
CIiZIaMu, SIKi CTaroTh Jgoka3aMu[1].

no-opyze, 0e3nocepenHe KpHMiHajlbHE MpOLECYyallbHE Ii3HAHHS, SKe
3IMCHIOETBCST BIIMOBIAHUM CY0’€KTOM y peXuMi peanbHOro vacy. Jlims
TaKOTO BUAY II3HAHHS XapaKTePHUM €: a) BHKOPHCTAHHS CIEIH(igHUX
3ac00iB, 30KpeMa i OKpeMHUX Pi3HOBHIIB HETIACHUX CIIAYUX (PO3IIYKOBHUX)
IiH, siKi 3a0€3MedyloTh MOKIIMBICTh TAaKOTO Mi3HAHHS, 0) 00’€KTOM TaKOTro
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MM3HAHHS € TPUBaKoya 3J0YMHHA JisSIBHICTH, il OKpeMi CKJIaIoBi, a TaKOX
TIPOIIECH TOTHYHI IO 37I0YMHHOI JisUTEHOCTI, IKa PO3CIiTy€EThCS;

no-mpeme, TEPCHEKTUBHE YW IPOTHOCTHYHE ITi3HAHHSA UL SKOTO
XapaKTEepHOI0 € 3HaYHa aHaNITHYHAa KOMIIOHEHTa, OCKIIBKH 33 pPaxyHOK
i3HAHHS YK€ ICHYIOUnX TaHUX (POPMYIOTHCS aHATITHIHI IPOTHO3HU Ta MOZEITi
II0ZI0: @) MOKJIMBOCTI TPOIOBXEHHS 3JI0YMHHOI MiSUTBHOCTI 0co0aMu, sKi
MPUTSTYIOTBCS 10 KPUMIiHAJIbHOI BiJIOBINAIBHOCTI Y MEXaX KOHKPETHOI'O
KPUMIHATBHOTO MPOBAKCHHS; 0) MOTCHIIWHO MOXKJIMBA JIiHISA MOBEIIHKA
YYaCHHUKIB KPUMIHAJbHOTO IPOBA/DKEHHS, $IKa MOXE BIUIMHYTH Ha
chopMOBaHy CIIAYMM  CTpaTerito  po3CliJyBaHHS; B) IUIaHyBaHHS
MOTEHLITHNX 3aX 0B 11010 3aXUCTY yXKe 310paHoi 10ka30Boi 0a3u; I') oliHKa
PHU3MKIB aKTUBHOI TPOTHIII PO3CIiyBaHHIO, 30KpeMa W BHKOPHCTaHHS
KOpYMITOBaHMX 3aB’s13KiB. HeoOXiHO TakoX 3BEpHYTH yBary, o ocodnmse
MicIle y TepCHeKTHBHOMY MOJCTIOBaHHI, K CKIQJOBI YacTHHI
PO3CIiyBaHHSA Ma€ MpOoLeAypa NPUHHATTS TAKTUYHHUX PIIIeHb, IMiJ SKUM
PO3YMi€ThCS BU3HAYCHHS CIIAYUM JIiHII MOBEAIHKH y KOHKPETHIH CHTYyaIlii.
IMpouenypa yxBaneHHS TAKTHYHOTO PILICHHS — CKJIAQAHUH BOJNBOBUH aKT, y
SIKOMY CHHTE3YIOTbCS 3HaHHSA M JOCBiJ, YMIHHS YITKO BH3HAYaTH MeETY
JsUTBHOCTI ¥ OIiHUTH cuTyartio[2].

[Mponmorxyroun aHami3 HEOOXiAHO 3’SICYBaTH CYTHICTh ICHTPAIBHOTO
00’eKTa KPUMIHAIBHOTO TPOLECYalbHOTO IMi3HAHHS. AHJI3 HAYKOBHX
JDKepell, CBIMYNTh, M0 (DOKYCYIOUM yBary 3arajJbHOMY O0’€KTi Mi3HaHHS y
MeXaxX KpUMiHaJIbHOTO MPOBAHKEHHS TOCIIJHUKHU MEPIIOYESPTOBO ATETIOI0Th
J0 Kareropiii «3JIOYMH» Ta «KpUMiHAJBHE NpaBONOpYyIIeHHsS». He
3arepeyyloyr KaTeropuyHO TaKMX MiJIXiJ, BBa)KA€EMO 3a HEOOXiJHE yXe XK
TaK{ 4aCTKOBO Bi/IIHTH BiJl HHOTO, 3Ba)KAI0UX HA TE II0 CKJIAZ0BOIO MIPEIMETY
HAIIOTO JIOCHIPKEHHS € I0POXHBO-TpaHCHOPTHI nofii. Tak, Ha Hally TyMKy,
MIOYaTKOBUM 00’€KTOM KPHUMIHAJIBHOTO TPOLECyabHOTO MIi3HAaHHSI €
KPUMIHAIbHO-peNe8anmua noodis nio aKow HeoOXIOHO po3ymimu noodir, aKa
Ha MOMeHm ii Nno4amk08020 NI3HAHHA CLIOYUM He XAPAKMepuzyemocs
Kame2opuiHo GU3HAYEHUMU O3HAKAMU U000 ii KPUMIHO2EHHO20 XapaKmepy.
3aKOHOMIpPHO, 3Ba)KAl0OYM HA MaTepiajyu NMpPaKTHKH, CTBEPJPKYBaTH, IO Ha
MOMEHT BHSIBJIICHHS KOHKPETHOI MOAii, sSKa y MNOAAIBIIOMY MOXe OyTH
kBaniikoBaHa SIK KOHKPETHHWH BHJA KPHUMIHAJIHHOTO MPAaBOIOPYIIEHHS,
BYMHEHOTO, SK MPaBWIO, 3 HEOOEpEeKHOCTI y cy0’ekra, SKui 37iiicHIOE
KpUMiHaJIbHE TEPECIIiyBaHHsI He Ma€ YiTKOTO YSBIEHHS Ta C(HOPMOBAHOTO
BHYTPIIIHBOTO IEPEKOHAHHS IIOA0 CYTHOCTI MOJil, 3HAYHMM YHHOM 3a
paxyHOK: a) YMHHHKa 0OMEKeHOCT] oYaTkoBoi iHdopmanii; 6) HeoOXigHOCTI
CHUCTEeMHOI aHAJIITHYHOI pOOOTH IIOJ0 BCTAaHOBIJICHHS B3a€EMO3B’S3KIB MiX
OKPEMHMH eJIEMEHTaMH TI0/i1, sIKi JIHIIe 32 IX MPsIMOI HasIBHOCTI YTBOPIOIOTh
BIANOBIJHE KpUMiHAJIBHE MPABOMOPYIICHHS, HANPHUKIAJ BCTAaHOBJICHHS
B3a€MO3B’SI3KIB MK TakuMH (akTamu: Aii BOIIS 3TiAHO BHMOT IIPABHI
JOPOXHBOTO PyXy — Mii MIIOXOoJa 3TiJHO HPaBHJI JOPOXKHBOTO PyXy —
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o0cTaHOBKa y MeXax sKoi BiaOyyach MoJis — Iii BOJIS IIOJ0 YHUKHEHHS
HaCHiAKIB (HAal34y Ha MImOXofa). 3BEpHIMO yBary, IO OMpaIbOBaHI HAMHU
KpUMiHAJbHI POBAHKCHHS 100 PO3CIiTyBaHHS TOPOKHBO-TPAHCIOPTHUX
MO CBigUaTh, MO y OUIBIIOCTI 3 HUX IOYATKOBI Ciimdi (pO3UIyKoBi) mii
Oynu crpsMOBaHI came Ha Mi3HAHHS CYTHOCTI KpHUMiHaJbHO-PEIeBaHTHOI
OIi1, 32 BIACYTHOCTI Y CIIiTY0TO BHYTPIITHHOTO MIEPEKOHAHHS YH TOCTATHHO1
iH(popMalii 11100 XapaKTEPUCTHKH MOJIIT SIK 3II0OYMHY Neper0adeHoro ct. 286
KK Ykpainu.
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I[O10 POSMEXXYBAHHA MIK IUCIHUIIITHAPHOI
BIAIMOBIJAJIBHICTIO TA BIITIOBIJAJIBHICTIO
3A IOPYIIEHHS MPABUJI TPO®ECIMHOI JEOHTOJIOT'Ti
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M. Ipninw, Kuiscoxa o6a., Yrpaina

JucnumnuiiHapHa — BiNNOBIJANBHICTH HACTA€  BHACHINOK  BYHHCHHS
JUCIUILTIHAPHOTO MPOCTYNKY. s Toro, mo6 npauiBHUK OyB NPUTATHY THH
JIO0 JUCIMIUTIHAPHOI BINMOBINANBEHOCTI, HEOOXiqHO, MO0 Ha HBOro Oyna
II0JIaHa cKapra.

JucumrutiHapHUH IPOCTYTIOK € TPYOBUM JIISIHHSIM 1 TIOJISITa€ Y BUNHEHHI
3 BUHM TpauiBHUKa aii abo Oe3isuIbHOCTI, SKOI0 BiH IOPYIIyE NPaBOBi
HOpPMH, TPaBWIAa BHYTPIIIHBOTO TPYAOBOTO PO3MOPSIKY, 1HAWBITyalbHUI
TPYZOBUI NOTOBip a00 YMHHMN KOJEKTUBHUM TPYIOBHHA IOTOBIp, a TaKOX
Haka3d 1 PO3MOPSDKEHHS KEPiBHUKIB, SKi CTOSTH BHIIE 3a i€papXi€io
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mignopsaKoBaHocTi. TakuM 4YWHOM, MM 0OayMMo, IO JUCHHILTIHApHA
BiNOBiJAJIFHICTH, X04a 1 CXOKa 3a PEKUMOM Ta YMOBAaMH Ha JICNIKTHY, Ma€e
JOTOBIpHUH XapakTep, IO BHUIUIMBAE 3 TOTO, IO YKIAICHHS TPYHAOBOTO
JOTOBOpY Tiependadae iepapXidHy IIiINOPSIAKOBaHICTE POOOTOAABINO, SIK
00'eKTHBHY yMOBY oprasizamii edextuBHOCTI mpami. OcKiTbKH iepapxidHa
MiATIOPSIKOBAHICTh BHUIUIMBAE 3 YKIAICHHSA I1HIWBIAYaIEHOTO TPYIOBOTO
JIOTOBOPY, BOHA TaKOXX € IPaBOBOI0 OCHOBOKO Ul MOBHOBA)XEHb OpraHIB
YIpaBIiHHS PpOOOTOAABISL 3aCTOCOBYBAaTH AMCLMIUIIHAPHI CaHKWii 10
MIPAIIBHUKIB Y 3B'SI3KY 3 IXHIMH TPYJOBUMH BiTHOCHHAMH.

BaximBo HaroJOCUTH Ha ocobnmBoCTI JUCHUILTIHAPHOT
BIJINOBIJAILHOCTI HAYKOBHX, HAYKOBO-MEAArOTiYHUX 1 MEAaroriuHuX
NIPaIiBHUKIB, Mae OyTH PO3YMIHHS 1 PO3MEXKYBaHHS MK AWUCIMIUIIHAPHOIO
BiNOBIJAJIFHICTIO Ta BiNMOBINANBHICTIO 32 MOPYILICHHS MPaBHJI CTHKH Ta
npodeciitnoi nmeontomorii. Ha kamp, MH MaeMO KOHCTAaTyBaTH IIpO
BIZICYTHICTh TaKOTO DPO3MEXYBaHHS y HAI[lOHAJHLHOMY 3aKOHOJABCTBI, Ha
BiIMIHY BiJ PaKTUKH 3apyODKHUX KpaiH.

BonHouac, HEOOXITHO aKIEHTYBAaTH yBary, IO OKPEMHX IIOJIOKECHb B
3akoHi Ykpainu «[Ipo Bumry ocity» Ne 1556-VII [1] momgo aucrumiiHapHOi
BIJINIOBIJAJILHOCTI TMPAI[iBHUKIB 3aKJIadiB BHUINOI OCBITH Hemae. [ sKIio
XapaKTepu3yBaTH BUJAM  JUCLUUIUIIHADHUX  CTATHEHb, SIKI  MOXYTh
3aCTOCOBYBaTHCSl /O MpPAaliBHUKIB c(epu BUIIOI OCBITH, TO HEOOXiTHO
BUXOIUTH i3 mosokeHb ctatTi 147 Komekcy 3akoHiB mpo mpaiio YKpaiHy,
TOOTO JIoTaHa Ta 3BUIbHEHHS.

Hanpukian, nocein PymyHii teMOHCTpYE, 110 B X 3aKOHOIABCTBI € YiTKe
PO3MEKyBaHHS MIX JUCIHATUTIHAPHOIO BIIITOBITAJIBHICTIO Ta
BIINOBIJANFHICTIO 3a TIOPYIIGHHS TMpaBWJ eTUKH Ta mpodeciiiHoi
JEOHTOJIOTIi. JIJIs UX TBOX BUIB BiJNOBITANBFHOCTI ICHYIOTH Pi3HI IpaBuIia,
3 pi3HUMH TmporexypamMu (pi3HI KOMicii 3 pO3CHiAyBaHHSA, 3 PI3HOIO
KOMIICTEHIII€I0), 3 PI3HUMH CaHKI[ISIMH, TIPO I CBiMIuTh 3akoH «[Ipo Bumry
ocBity» Ne 199/2023 (nani — 3akony Ne 199/2023) [2].

[poaHamizyeMo Ui PO3yMIiHHS Pi3HHII HOPMATHUBHI MOJIoKeHHs. Tak,
00'€KT JMCUMIUTIHAPHOTO MPOCTYNKY — MIKOJA CYCHIJIBHUM TPYAOBUM
BIJHOCHHaM Yy 3B'S3Ky 3 IIOpYUICHHSM JWCUMIUIIHAPDHUX [PaBUII,
cneuudivyHuX IS BUKJIAalbKOI AisTIbHOCTI B YHIBEpCUTETaxX (PEryJItoI0ThCs
Ta OXOPOHSIOTHCS K Ha 3araIbHOMY PiBHI CIELiaIbHUM 3aKOHOM II. 2 cT. 175
3akony Ne 199/2023, Tak i Ha KOHKPETHOMY DiBHI KOJEKTUBHHUM TPYIOBUM
JIOTOBOPOM,  IHJIUBIIyalbHHUM  TPYJOBHM  JIOTOBOPOM,  IpaBHJIaMH
BHYTPIIIHBOTO  PO3HOPAAKY Ta IHIIMMH  HOPMAaTUBHUMH  aKTaMH
YHIBEPCUTETY, HaKa3aMH Ta IPaBOBHMH IIOJIOKCHHSIMH 1€papXidHUX
kepiBHUKIB) [3].

VY cBowo dYepry 00'€eKTOM MOpPYWIEHHS BiJi €THYHHX HOPM — IIKOJA
CyCIUTBHAM BiJHOCHMHAM IIOJ0 MOBEIIHKK y cdepi mparli, 0 CTOCYIOTHCS
MI>KOCOOHMCTICHMX BIJHOCHH, BIAMOBIAHO BIJHOCHMH MIDK BHMKJIAJadeM 1
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CTYAEHTOM, a TaKOXX MHIKOAA CYCHUIBHMM BIZHOCHHAM IIIOJO HAYKOBO-
JOCIITHOI Ta BHIABHUYOI MiSTIBHOCTI BHKJIAadiB (IUITXOM HEIOTPUMAHHS
NpaBWJI [UTYBaHHS Ta CaMOLMTYBaHHA, IO TNPHU3BOAMTH JO Jii
IHTETIeKTYaNbHOI KpaiXKKH, Ky Ha3MBaIOTh IUIATIaT)I0

O0'ekTHBHA CTOPOHA AUCIUILIIHAPHOTO TMPOCTYTIKY SIBJISIE COOOI0 TisTHHSA,
moB'si3aHe 3 POOOTOIO, MiSHHSA, SKE MiAMajgae IiJ O3HAKH JOTOBIPHOTO Ta
JUCUUILTIHAPHOTO MPOCTYIIKY. A 00'€KTUBHA CTOPOHA MOPYILEHHS! €THYHHUX
HOPM — sIBJIsiE€ COOOFO JIiSTHHS, MOB'sI3aHE 3 POOOTOIO, TISTHHS, IO MiNaae i
O3HAKW MPOTHIPABHOI MOBEJIHKM Ta HENpPaBOMIpHOi MyOiKamiiHOT
JisIBHOCTI (OCTaHHS JisUTBHICTH, HEOOXiIHa Ui podeciifHOro mpocyBaHHs
32 BUCHMMH 3BaHHSMH, € YacTHHOIO TpPYyJOBOI HOPMH BHKJIAJadiB Ta
JIOCJTiTHUKIB, OYTy4Hl BOJHOYAC OCOOKMCTOIO Ta i1HIUBITYabHOIO).

lono cy6'ekTy AMCHMILTIHAPHOTO MPOCTYIKY, TO 1€ MOXE OYyTH JIHIIC
HAYKOBHH, HAyKOBO-TICHATOTIYHWN Ta TMEAaroTiYHUI TMpamiBHUK, SKHN
HaOyBae mi€l SKOCTI NIIAXOM YKJIAICHHA IHIMBIIyalbHOTO TPYIOBOTO
noroBopy (koHTpakTy). CyO'eKTOM MOpYIICHHS BiJl €THIYHHX HOPM MOXKE
OyTn HayKOBHH, HAyKOBO-TIEJarOT1YHUH, T€AarOTIYHUH MIepCOHaN, B YaCTHHI
B3a€MOJii MDK HHMH Ta CTyJCHTaMH, BIiATIOBITHO MiKOCOOMCTICHUX
B3a€EMOJII, a TaKOX JONMOMDKHHUI IenaroriuHuii mnepcoHan (kareropis
MPALiBHUKIB CHCTEMHU OCBITH, SIKI JOMOMAaraloTh HAaBYAJIBLHOMY IPOLECY,
BCTYNAOYH B  IPSIMHUII/ONOCEPEIKOBAaHUH KOHTAaKT 31  CTyACHTaMH).
BomHouac, TakoX Ha OCHOBI JOTOBIPHHX BiJHOCHH (IOTOBOPY PO
HABYAaHH:), BiH CTa€ Cy0'€KTOM BiIMOBINATBHOCTI 32 BIAXUICHHS BiJl eTHUYHHX
HOpM 1 Tepen CTYACHTOM, Y MXKOCOOHCTICHUX BIZHOCHHAX MK HHMHU Ta Y
BIZJTHOCHHAX 3 BUKJIaadaMHU.

Cy0'eKTHBHA X CTOpPOHA CTOCYEThCS CTYNEHS BWHH, OCKUJIBKH 1€ €
B)XJIMBUM aclleKTOM TIpH 3acCTOCYBaHHI JHMCIUILTIHAPHOTO CTSTHEHHS.
Cxoxa cHTyallis, KOJHM e MOBa NpO MOPYIICHHS ETHYHHUX HOPM, IO
Cy0'eKTHBHA CTOPOHA CTOCYETHCSI CTYIEHS BHHH, OCKUIBKHM 1€ BaKIMBUI
aCIeKT B IHAMBIAyai3aiii 3aCTOCOBAHOT CaHKIIII.

Tpeba HaronocuTy Ha TOMY, LII0 Ha BiIIMIHY BiJ] 3aKOHO/IaBCTBa YKpaiHH,
3aKOHOJIABCTBO PymyHii nepenbayae aucimIuiiHapHi caHkIii, 30kpema 4. 4 CT.
175, siki MOXKYTh OyTH 3aCTOCOBaHI JJO HAYKOBO-TIEAArOriYHUX MPAlliBHHUKIB,
BOHH YiTKO Ta BUYEPITHO PEryIaMEeHTOBaHI:

a) MICHMOBE TIOTIEPEKCHHS;

6) 3meHmeHHs 10 20% moca0BOTo OKJIa y Ha MAKCUMAJIbHUH CTPOK 10 2
POKiB;

B) IPU3YITMHEHHS HA BU3HAYCHUII CTPOK, ajie He OlIbIle HiK Ha 5 POKiB,
npaBa OpaTH yyacTh Y KOHKYPCi Ha 3aMillleHHsI BUIIOT BUKJIAJallbKOi ocaan
a00 KepiBHOI 1Mocaay, a TAKOX WICHCTBA Y CIELiali30BaHNX YUYSHHX pajax 3
TiITOTOBKH 37100yBadiB BHUIOT OCBITH.

Takum umHOM, IoCBiN PymyHii € Hag3BH9alHO IIIHHWUM I BHUBUYEHHS,
OCKUTPKH HMHUTAaHHS TUCHHILTIHAPHOI BiAMOBINAIBHOCTI MPAIiBHUKIB Yy cdepi

223



OCBITH 1 Hayku B YKpaiHi mae 0araro MUTaHb Ta MPOTAIHMH. BiICyTHICTH
CIIeLiaTbHEX HOPM, HeaJeKBaTHE 3aCTOCYBaHH MOJI0KeHb Komekey 3akoHIB
mpo mpamro YKpaiHM [0 He TUCHHIUTIHAPHWUX MOPYHICHb IpaIliBHHUKIB
3aKIaiB OCBITHM IpPU3BOAUTH OO 3JOBXHBaHb, IIOPYIICHHS IIpaB Ta
30UTBIICHHS CYJOBHX MTO30BIB 3 MOPYIICHOT MPOOIEMH.
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I[OJ10 MUTAHHA IHTET PALII PUHKY TTPAIII

Tumenko C. 1.

acnipanm xagheopu npusamHo2o npasa
Heporcasnozo nodamrxosoeo ynisepcumemy
M. Ipninw, Kuiscoka o6a., Yrpaina

BuznaueHHs iHTerpauii puHKY mpaii 3Ha4HO0 MipOIO 3aJIEKHTh BiJ| TOTO,
o sBIsIE cOO0I0 «PHHOK Tpami». AOCTPaKTHO MOKHA CKa3aTH, IO PHHOK
mpai — e BIJHOCHO AaBTOHOMHHMH pHHOK, Ha SKOMY (aKkTopH, IO
BU3HAYAIOTh TOTHXT T MPOMO3HUIIIIO MPALli, € CIUILHUMH; 3HOBY )X TaKH, CYTO
TEOPETHYHO (i CTATUYHO), piBHOBara Mik IIOIIUTOM Ta MPOTIO3HUIIIE0 TIPU3BEC
JI0 €TUHOTO PiBHS 3apOOITHOI IDIATH Ta PIBHSA 3aHHATOCTI HA BCHOMY PHHKY
mpani. Toxi iHTerpamnis Biqo6paxaina O 3IUTTSA ABOX PHUHKIB Ipalli 3 pi3sHUMHU
HabopaMHu JAeTepMiHAHT IONMHTY 1 NPOIMO3MIIi Ta MOTEHIIIHO pPi3HUMU
IHAMKaTOpaMH PHHKY Tpami (30Kpema, 3apoOiTHOIO IIIATOI0 1 piBHEM
3aWHATOCTI), B pe3yJIbTaTi 90T0 yTBOPUBCS O HOBHH € IMHUI PHHOK, AMHAMIKa
1 XapaKTepPHUCTHKH SKOT0 Oynu O HE3SMIHHUMH Ha BCHOMY IIPOTSI3i.

Y peanbHOMY CBIiTiI IILOTO HiKOJM He BiaOyBaeThes. [lo-mepire, «pobdoua
CUlIa» HE € OIHOPIJHMM (PaKTOPOM BHUPOOHHWIITBA, & CKIAJA€THCS 3 HU3KH
rpyn po0o4oi cwim, sIKi MOXXKHA KIacH(iKyBaTH pI3HUMH CHOCOOaMH
(xBamidikoBaHi-HekBaxiikoBaHi, PpI3HI TIPynH HaBHYOK, I1HO3EMIi-
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TPOMASIHA, CTaTEeBO-BIKOBI TPYINU TOIIO), SKi MalOTh 3arajioM CXOXi
MTOBEIiHKOB1 XapaKTePUCTHKH.

ITo-mpyre, 3rigHO 3 HABEICHUM BHUIIE BU3HAYCHHSM, PUHKH TIpalli MOXYTbh
(YHKIIOHYBaTH Ha  PI3HUX  piBHAX, 1[I0 IEPETHHAIOTHCA:  BifJ
cyOmiAPHEMHUIEKOTO 10 HAAHAI[IOHAIBHOTO.

Takum 49WHOM, BHBYAIOYM JOCBiA 3apyODKHUX KpaiH, MAaeMO
KOHCTaTyBaTH, 1110 HaBiTh CrioyueHi llItaTu AMepuku, kpaiHa, pUHOK mparti
SIKOT HalyacTille MPOTUCTABISIIOTh €BporeiicbkkoMy Colo3y, CKIAIaeThes 3
JIEKIIbKOX PI3HUX PUHKIB Ipalli Ha PiBHI KOMITaHiH, MiCLIEBHX, PEriOHAIbHUX
1 HallIOHAJIBHUX PUHKIB Mpalli, 0 TPU3BOIUTE 0 HE3HAYHOI OHOPIIHOCTI
MOKa3HUKIB 3aiHATOCTI Ui KpaiHM B HijgoMy. SIK HAcmiJoK, HE TUIbKU
JWHaMiKa IUX pI3HUX PHUHKIB - 1 IXHI BHUMIpIOBaHI pe3yjbTatu - €
(parMeHTapHIMH, ane H Mepexa B3aEMO3B'SI3KIB € IOCHUTH PO3raly’KeHOIO,
II0 YCKJIQJHIOE BUSBICHHS UITKO BH3HAYEHUX J[CTEPMIHAHT IONUTY Ta
MIPOTIO3HLIT JUT Oy Ib-SIKOTO KOHKPETHOTO pUHKY mpari [1].

TeopernuHi migxXomu A0 TMOBENIHKHM Ha PUHKY mpami (Ta iHTerparii)
BH3HAIM METOJOJOTiIUHI Ta AediHIimiiiHIi mpoOieMu i 30cepenmitncs Ha
mporecax 3MiH Ha pWHKaxX mpami. Sk Hacmigok, MoJenmi iHTerparmii
BUKOPHCTOBYIOTBCS JUIsSl BUBUCHHSI HAIIPSIMY 3MiH Ha pHHKaX Mpalli - 30KpeMa,
4yl BiJOyBa€ThCS KOHBEPIeHIliss ab0 IMBEPTEHINSI KIOYOBUX IHIUKATOPIB
saiusaTocTi. 1o CTOCy€ThCs HAIIOHANBHUX pUHKIB, TO BOHH TaKOX
JOCIIKYIOTh JICTepPMIHAHTH, SIKI PO3UISIOTH LIl PUHKH, 1 T€, SIKOI Miporo ix
YCyHEHHs1 - a0 CTaHJapTU3allis - NPU3BOJMTH 10 BUHHKHEHHS €IMHOTIO
puHKy. [IpHHIUIOBI BiIMIHHOCTI B OCHOBHHX TEOPSTHYHHX MiAXO0Jax IO
iHTerpaIil pUHKIB Tpalli HOJISAralTh Y TOMY, SKi HaI[lOHANBHI eTepMiHaHTH
Ta Bapiallil BAKOPHCTOBYIOTHCS.

Tax, mepBicHa MO/IeJb iHTETpaIlil pUHKIB Ipaili - Teopis Xekmepa-Oina-
CamyenbcoHa [2] - TIpYHTYETbCS Ha BIIMIHHOCTAX Yy  CTPYKTYpi
MPOMUCIIOBOCTI Ta IXHBOMY BIUIMBI Ha TOPTIBIIO; XO4Ya TOPTIBIA €
(yH/IaMEHTaNbHO JJISl OCHOBHUX MOJIEJIeH, Mi3HIII MigXOJu BKJIHOYAIN
IHIII HAI[IOHAJBHI BIAMIHHOCTI, TakKi SK Ppi3HUNA pPIBCHb TEXHOJIOTIH Ta
3IATHICTH MiIIPUEMCTB J0CSITaTH €KOHOMIT Ha MacinTabax BUPOOHHUIITRA.

VY 6inbnrocti moaeneii [3] TOpriBiast po3TIAAAETHCS K HAWBAKIMBIIIAN
¢axrop. [lificHO, TeopeTHUHMI aHaji3 B3a€MO3B'I3Ky MIX TOPTiBICHO Ta
PHHKOM TIpalli 3a3BHYai MiJKPECIIOE, HACKUIBKH TiCHO BOHH MOXYTh OyTH
TIOB's13aH1 MK CO00I0.

[To-nepiie, BOHM CIIPaBIISAIOTh CHIIBHUI BIUIMB Ha PO3BUTOK OJIMH OHOTO:
TaK caMo0, SK ICHYIOYi CTPYKTypH PHHKIB TIIpali MOXYTb BH3HauaTH
TOProBeJbHI 3B'I3KM MDK KpaiHamMM, KOJMM Il 3B'I3KM 3MIHIOIOTBCS -
HalpHKJIaJ, 4epe3 YCyHEHHS TOProBeNbHUX Oap'epiB - BOHH, B CBOIO 4epry,
¢opMyIOTh 3arajJpbHHN piBEHb, PO3MOAIT 1 IMiHYy poOodoi cwim Ha
HaIllOHAJILHUX PUHKAX.
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[To-npyre, TeopeTHUHI MOEIII TIOKA3aJId, SIK MIOTOKHM TOBapiB 1 (hakTopiB,
TaKHX K poboya cuita, MOXKYTh BUCTYIIATH B IKOCTI 3aMIHHHKIB OJIFH OJTHOTO.

TakuM YMHOM, JOCITIIKCHHS MOPYLIEHOTO IHUTaHHS Ba)XKIUBE B ACIEKTI
iHTeTparii 3 TOUYKH 30py PiBHIB 3aiHATOCTI Ta 6€3pOOITTS, CTABOK 3apOOITHOT
IUTaTH Ta TIPOIYyKTHBHOCTI Ha HAI[IOHAIBHUX PiBHAX.

Jlitepartypa:

1. Dunning, J. (1997) ‘The European Internal Market programme and
inbound foreign direct investment’, Journal of Common Market Studies, 35,
pp.1-30.

2. Ehrenberg, R. (1994) Labor Markets and Integrating National
Economies, The Brookings Institutions, Washington, DC

3. El-Agraa, A. (1998) ‘Measuring the impact of economic integration’ in
El-Agraa, A. (ed.) The European Union: History, Institutions, Economics and
Policies, 5th edition, Prentice Hall Europe, London.

DOl https://doi.org/10.36059/978-966-397-374-6-64

I[010 CIIBBIJITHOIIEHHS KATEIOPIi «TEHJIEP»
TA «CTATb»: AIIMIHICTPATUBHO-IIPABOBUI ACIIEKT

Kpasuenko O. C.

3000y6ay Kageopu aOMIHICMPAMUEHO20, KDUMIHAILHO20 NPAsa i npoyecy
Mixcnapoonoeo yuisepcumemy 6isnecy i npasa

Peasizariist IpUHIMITY PIBHOCTI HE Ma€ 3aJIe)KaTH BiJl cTaTi 0co0H, abo Bif
il reHzepy, TAyMadeHHs 3MICTy sSKOTo 1 Joci BigOyBaeThCsi Ha 3acajgax
HAYKOBOI ITOJIEMIKH Ta JUCKYCii.

TepMiH «cTaTh» TMOB’SA3YEThCA 13 TepMiHAMH «S€X» (W0 3 JaThHI
MePeKIIAIAEThCSL  SIK  «CTaTb») Ta «seky, wo nepekiadacmocs K
«BigokpemimoBaT» [1, c. 199]. OTe, MOXKHa CKa3aTH, IO PO3YMIHHS CTaTi
Ta MepeKIIaj HOro 3MicTy MOJIsITae y BiIMeKyBaHHI O1HieT 0coOH Bix 1HIIOT 32
(i310JIOTIYHIMHU O3HAKAMHU.

CaMe Takuii 3MicT KaTeropii «cTaTh» 3aKJIaJeHO BIIIMOBIAHO [0
3aKOHOABCTBA KpaiH pOMaHO-TEPMAHCHKOI MpaBoBoi cucteMu. OTHOPIAHMIA
MiAX1A Mae pO3yMiHHS KaTeropii «reHaep» y KpaiHax aHTJIOCAKCOHCHKOI
MPaBoOBOi cUCTeMH [2, ¢. 78].

3acTocyBaHHsI Kareropii «reHjep» MOYMHAEThCS MOYMHAIOYM 13 Apyroi
1oJoBHHN XX CT., SIKE X04a 1 TIOB’A3y€EThCA 13 KATETOPIEI0 «CTaThy, aje Npu
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IbOMY TIEpeoyCiM Ma€ PO3TISAAATACA SK COIIOKYJBTypHa KaTeropis,
JIOITyCKAIOYH IIPaBO OCOOM OOMpaTH CBOIO CTaTEBY MPHHAJCKHICTH, 1 HE
pO3TIsIAIoYH ii SIK iMIEepaTHB, IO Ji€ Bix HapomkeHHA. OTxe, TeHIEeP MOXKe
PO3TIIIATHCS SIK COLliaNbHA CBOOOA, a CTaTh — sIK 0ioJIoTi9HA CBOOOAA.

3aranpHOBH3HAHUM € (DakT, [0 BHHUKHEHHSA TEHAEPY BinOyloch i3
BUKOPUCTaHHSIM HOTO y TICHXOJIOTIYHUX JOCHIDKCHHSAX, Cepex SKUX
HEeoOXximHO BHOKpemuTH myOmikanito PoGepra Cromepa, mo Oyna
onpuntoHeHa y 1968 p. mix Hazporo «Sex and Gender: on the Development
of Masculinity and Feminity». B mnomambpmiomy miaxoau, BU3HAUYCHI
P.Crostepom Oyio migTpEMaHo Ta PO3IIUPEHO y MyOTiKaIisIX aHTPOIOJIOTIB,
30kpema, ['eitna PyOina, skuii oOIpyHTYBaB pO3yMiHHs TeHIEPY SK MEBHOI
03HAKHU CYCILIBbHOI AisIbHOCTI [3, ¢. 35-38] i € 6a3ucoM it OOIrpyHTYBaHHS
(eMIHICTCBKOTO PYXY.

BimmexxyBaHHs cTaTi i TeHAepy IifiCHO Mae€ BpaxOBYBaTH HE JIHIIEC
010JIOTIYHI O3HAKM Ta XapaKTEPHUCTHKH, aje i OyTyBaTHCS Ha COIaJbHHUX
03HaKax 3/IMCHEeHHsI HaJaHUX 0c00i mpas [4, c. 81].

TakuM YWHOM, TeHIEP BiIHOCHTHCS 10 XapaKTEPUCTHKU iHIMBiZyMa sK
Y9acHHUKA COUiaJbHUX (CYCHUIBHUX) BIIHOCHH, TOJ SIK CTAaTh XapaKTepU3ye
0c00y 3 TOUKH 30py 11 6107I0TIYHMX Ta (i310JOTIYHUX O3HAK.

ToOTo reHnep € OLIBII HTMPOKOIO KATErOPI€r0, 1110 3/1aTHA BiI0Opa3UTH HE
nyiie Gi0JIOTiUHI XapaKTePUCTHKH O0COOH, aje i BCTAHOBJIIOE 3MICT MEBHOI
comianbHOT poiti ocobu. ['eHaepHa CTpyKTypa OCOOHCTOCTI BimoOpaxye ii
couianbHi emouii, il poib y CiMEHHMX BIIHOCHHAX, ii PONb K ydYacHUKA
OCBITHBO-KYJIbTYPHOIO ~ HAIIOHAIILHOTO  MPOCTOPY, LI0  KOMIUICKCHO
BCTaHOBJIOE 11 3AATHICTh YCBIIOMHTH CBOIO T€HACPHY 1IEHTHYHICTS [5].

A.A. I'pubOBChbKa pO3yMi€ «IeHIep» K «3MO/ICIILOBAHY CYCIIIBCTBOM Ta
MATPUMYBaHY COLiaJbHUMHU IHCTUTYTaMH CHCTEMY I[iIHHOCTEH, HOpPM 1
XapaKTepPUCTUK YOJIOBIUOi if iHOYOI MOBEIHKH, CTUIIIO JKHUTTS Ta CHOCO0Y
MUCIICHHSI, POJeld Ta BIHOCHH JKIiHOK 1 YOJIOBIKiB, HaOyTHX HUMH SIK
0ocoOMCTOCTSIMH B TIpOLieci cowiaiizalii, 110 Hacammepel BHU3HAYAETHCS
colLiaIbHUM, MOJITUYHUM, EKOHOMIYHHUM 1 KYJIbTYPHUM KOHTEKCTOM OYyTTS i
(bikcye ysBICHHS PO XKIHKY Ta YOJIOBiKa 3aJIeKHO BiJ 1X crati» [6, c. 37].

ITpu upoMy reHpepHa pIBHICTh HE Ma€ PO3YMITHCS K PIBHICTH IIpaB
BUKJIIOYHO YOJIOBIKIB Ta JKiHOK. ['eHjepHa pIBHICTh Ta pIiBHICTH NpaB
YOJIOBIKIB Ta KiHOK € BIIMIHHUMH KaTEeTOpisSMH, JIe TepIia KaTeropisi € OuIbII
LIMPOKOIO 32 CBOIM 3MICTOM, Ta ITOTJIMHAE OCTAHHIO.

Peanizanis rennepHoi piBHOCTI BH3HA4YaeThCs SIK: IOPUAMYHA PIBHICTH
0ci0, He3alle’)KHO BiJl PO3yMiHHS HUMHM CBOEI CTaTeBOi NMPHUHAJIEKHOCTI Ta
o0OpaHoi comianbHOi poiii; (GakTHUHA PIBHICTB, IO MOJISITAE Y BiJCYTHOCTI
BIIMCIKYBaHHS MEXaHI3MIB 3MIHCHCHHS Cy0 €KTHBHHX MOXJIHBOCTEU
3aJIeKHO BiJ COIIaJIbHOI Ta CTaTeBOi poJli 0COOH; PIBHO3HAYHICTHh HACIIAKIB
nisuteHOCTI ocobu [7, c. 11-12]. 3xificHeHHS TeHAEpHOI MONITHKH Ma€e He
JUIIe IOPUANYHE, COIliaflbHe 3HA4YCHHS, aje 1 Ma€