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CHAPTER 1. USE OF ALTERNATIVE ENERGY SOURCES
IN UKRAINE: THEORETICAL, LEGAL
AND LEGISLATIVE FRAMEWORK

1.1. Alternative energy law as a legal institution, science
and academic discipline

Saving energy resources and improving the use of alternative energy
sources are the most relevant and promising global trends of our time.
Today, energy security is one of the main components of national security,
and Ukraine’s energy sector is an economic guarantee of state sovereignty
and independence, an element of good governance, a reliable basis for
sustainable development of a competitive economy and an integral part of
the European energy space. A definitive understanding of the need to switch
to renewable energy sources has become a new slogan in recent years.
While back in the 1990s it seemed like a distant future, in the early 2000s
international political and business circles began to understand the prospects
of this trend for the coming decades. Nowadays, it is a reality for many
European countries, and Ukraine is trying to join it, sometimes quite
successfully.

Since 24 February 2022, after the start of Russia’s full-scale war against
Ukraine, the national power system has faced perhaps the most serious test:
disconnection from the aggressor’s power system and ensuring stable
operation in the face of hostilities. The country’s energy infrastructure has
suffered significantly due to the actions of the Russian army, including
renewable energy facilities. While before the war, Ukraine’s energy system
was tending towards “green” indicators, with about 70% of its generation
coming from carbon-free sources, and very ambitious plans to gradually
replace a certain part of coal and even gas generation with renewable
sources, today the country’s energy security is a top priority. The martial
law has made adjustments to the regulation of social relations in this area,
but has not destroyed the desire to make the Ukrainian energy sector less
dependent on fossil fuels and more sustainable. Even today, amid the war,
green generation continues to develop, but at a slightly slower pace.



Therefore, the introduction and widespread use of renewable energy in
Ukraine as a guarantee of national security and sustainable environmental
development of the country directly depends on the state of the relevant
energy sector, its modernization and integration of the Ukrainian
infrastructure and regulatory and legislative framework with the EU.

Today, alternative energy is a rapidly developing area of social relations
that requires timely and adequate evolution of this category as a legal
institution, science and academic discipline.

As an independent legal institution, alternative energy law is a set of
legal norms enshrined in energy legislation and regulating social relations
regarding the use of non-fossil (renewable) energy sources, namely solar,
wind, aerothermal, geothermal, hydrothermal, wave and tidal energy,
hydropower, biomass energy, gas from organic waste, gas from sewage
treatment plants, biogas for electricity production, compliance with the
principles of sustainable development and the protection of the
environment.

The issue of legal regulation of alternative energy does not belong to
traditional, well-studied areas of social relations. On the contrary, the rapid
development of technology, which has made it possible to generate energy
from renewable sources on a completely competitive basis, has raised the
question for scientists, lawmakers and practitioners about the need to
quickly choose a legal model and specific legal mechanisms for regulating
these relations. Fifteen years ago, Ukraine was only talking about the need
to start using energy from alternative sources, and initial, basic legal
provisions were being created that would form the basis of a protectionist
legal model for regulating these relations. Ukraine is already in the process
of actively developing and building a network of alternative energy
facilities.

As an independent legal institution, alternative energy law is
characterized by certain features inherent in it due to the specifics of social
relations regulated by its provisions. Thus, the following features can be
distinguished:

— ensuring rational use of natural resources, which is manifested in
the reduction of the use of fossil fuels in electricity generation and
production. This feature of the legal institution helps to prevent the
depletion of natural resources such as coal, gas and oil, and also helps to
stop the process of their complete exhaustion. In addition, those natural
resources that are directly used in the location of alternative energy
facilities, such as land, water bodies, etc., are also subject to rational use;

— guaranteeing sustainable environmental development, as a result of
which legal norms on the use of alternative energy sources ensure compliance
with international and national criteria for a harmonious combination of social,
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economic and environmental aspects of society. Sustainable development is the
key to the existence of the ecosystem as a whole;

— ensuring decarbonization of production through the use of
environmentally friendly energy sources, reducing the share of fossil fuels
in the total energy supply. Decarbonization is the number one goal in
implementing the strategy of transforming Europe into a climate-neutral
continent;

— ensuring energy security as a component of national security, the
relevance of which has been once again emphasized by the ongoing war in
the country. The need to have a strategic reserve of energy carriers and
electricity ready for consumption is a guarantee of Ukraine’s energy
independence, the issues of which have become particularly acute after the
full-scale invasion of Russia;

— promoting the development of the energy sector on a market basis,
which is manifested in the adoption of a special Law of Ukraine “On the
Electricity Market”, the introduction of a “green” tariff, and the procedure
for auctioning alternative energy produced.

To perform its functions, science must be ahead of the actual course of
social relations. Its task should be to develop optimal legal models so that
when social relations are in dire need of proper legal regulation, the
lawmaker can use scientifically sound conceptual developments. If a
scientific doctrine is built in parallel with the development of social
relations, it is more difficult for it to fulfil its predictive functions. The
worst case is when the scientific community does not anticipate but rather
catches up with the needs of society for research. In this case, there is no
adequate scientific response to the public demand, and the legal framework
for new relations is built without a conceptual basis. Unfortunately, there
are many examples of this scenario, and the consequences are predictable.
For the most part, such legal regulation is doomed to permanent changes in
order to correct the legal defects.

Alternative energy is a rapidly developing area of social relations that
requires timely and adequate evolution of not only legal regulation, but also
scientific thought, which takes into account the changing actual conditions,
needs and problems of the industry. A characteristic feature is that only the
period of Ukraine’s independence should be recognized as the period of
scientific study of legal relations in the field of alternative energy. Such a
relatively short period of time is also heterogeneous, since scientific
attention to alternative energy legal issues became noticeable only in the
2000s. The short history of the development of legal doctrine in the field of
alternative energy regulation explains many of its current problems. In
particular, due to the youth of this legal institution, scientific research in the
field of legal regulation of alternative energy has such an imperfect and
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almost non-existent scientific and methodological basis. At the same time,
there is an increase in the number of scholarly references to various issues
of legal support for alternative energy. We can predict a further increase in
the number of studies in this area, given the rapid development of relevant
social relations.

The content aspect is complex and is represented by several
characteristic features of the development of research in the field of
alternative energy:

a) an important leitmotif of modern research is the fulfilment of
international legal obligations and harmonization with EU legislation in the
field of alternative energy. Indeed, the signing of the Association
Agreement with the EU has had a large-scale, long-term impact on the
development of modern Ukrainian legislation, including in the field of
alternative energy regulation. Thus, the Agreement stipulates that the parties
are committed to “promoting energy efficiency and the use of renewable
energy sources” and “shall make efforts to facilitate and encourage trade
and foreign direct investment in ... the use of balanced sources of renewable
energy and energy-saving products™. The agreement provides for mutual
cooperation in the development and “support of renewable energy, taking
into account the principles of economic feasibility and environmental
protection, as well as alternative fuels, including sustainable biofuel
production and cooperation in the field of regulatory issues, certification
and standardization, as well as technological and commercial
development™?,

Given the fact that the EU is rapidly moving towards the implementation
of the proclaimed Green Deal, the implementation of the Fourth Energy
Package entitled “Clean Energy for All Europeans” is of particular interest,
one of the objectives of which is to create a modern design for the European
energy market adapted to the new realities — more flexible and adapted to
integrate a larger share of renewable energy sources. In other words, the EU
is confidently moving towards further modification of the regulatory
environment in order to adequately regulate the relations of alternative
energy, which already account for 30% of the energy market in the Union.
Ukraine also demonstrates the growth of the alternative energy sector,

! TIpo patuoikamio Yroau mpo acoliamiio Mixk YKpaiHowo, 3 OJHi€i CTOPOHH, Ta
€BporneiicskuM Coro30M, €BpPONEHCHKUM CIIIBTOBAPUCTBOM 3 aTOMHOI €Heprii Ta IXHIMHU
JieprKaBaMU-YJICHAMH, 3 1HIIOI CcTOpoHM: 3akoH Ykpaiuu Bim 16 BepecHs 2014 poky.
Bioomocmi Bepxosroi Paou Ykpainu. 2014. Ne 40. Cr. 2021.

2 TIpo paTuoikario Yroau mpo acoliamiio Mixk YKpaiHowo, 3 OJHi€i CTOPOHH, Ta
€BporneiicbkuM Cor030M, €BpONEHCHKUM CITIBTOBAPUCTBOM 3 aTOMHOI €HEprii Ta IXHIMU
JiepKaBaMU-YICHAMH, 3 1HIIOI CTOpoHM: 3akoH Ykpaiuu Bim 16 BepecHs 2014 poky.
Bioomocmi Bepxosnoi Paou Ykpainu.2014. Ne 40. Crt. 2021.
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namely: according to the Ministry of Energy of Ukraine, the share of
renewable energy production in Ukraine in January-August 2020 doubled
compared to the same period last year and amounts to 13.3% in the
country’s overall energy balance (information on the operation of the
electricity sector in August 2020).

It should be acknowledged that the demonstrated growth is not identical
to the European one, nor is the level achieved. That is why the expediency
of legal research aimed at analyzing EU legislation and ways to harmonize
national legislation is not in doubt, but the following should be taken into
account. Blind, scientifically unsupported copying of European legislation
without elaboration of scientific and methodological principles may lead to
problems of conflict of this legal body in the national legal system of
Ukraine. This is not only a theoretical problem — it is a problem of
compliance of law with the real state of social relations;

b) a large proportion of research is devoted to the argumentation of the
need to switch to alternative energy. The arguments provided are of
different nature: economic (feasibility, profitability, payback periods,
profitability, etc.), environmental (level of negative impact on the
environment, reduction of the required use of traditional fuels, conservation
of non-renewable natural resources, etc.), technological (use of new
technical solutions, emergence of the latest scientific and technical
developments, etc.). Of course, lawyers must rely on objective data from
other sciences (natural, environmental, economic, technical, etc.). This basis
firmly ties legal research to real processes in social practice and prevents
legal research from losing its social benefit. However, it should not be
forgotten that legal analysis cannot be limited to stating these facts and
recounting them. A significant part of the research on alternative energy,
which is positioned as legal, is not so in its content, since it does not analyze
legal issues, but rather issues of a completely different sectoral nature. The
use of the achievements of other sciences should be used by lawyers as a
basis for the relevance of the topic, as an important argument for the
growing social importance of the relevant relations and the need for their
adequate legal regulation. From this perspective, legal research is only
enriched with factual data, gains the necessary relevance and confirms its
timeliness. At the same time, the results of other sciences cannot replace
legal research, including in the field of alternative energy regulation;

c) since alternative energy relations are a relatively new subject of legal
research, comparative legal studies make up a significant proportion of
research in this area. Much attention is paid to the analysis of foreign
experience in legislative support for alternative energy. Particular emphasis
is placed on legislative incentives for alternative energy in the EU
(Germany, Denmark, Czech Republic, etc.), the USA and other countries.
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While generally praising the intensification of such research, it should be
emphasized that it is of a supplementary nature. It should not be forgotten
that even within the EU, different countries have chosen their own
legislative tactics to stimulate alternative energy, taking into account their
own resources, local conditions and legal traditions. Comparative legal
studies are extremely interesting for understanding the variety of ways of
possible legislative stimulation of alternative energy development,
identifying the most successful and unsuccessful legal strategies in this area.
The results of such studies can be actively used as an important tool in the
development of our own national doctrine of legal regulation of alternative
energy, but cannot replace this doctrine;

d) sectoral fragmentation. This is manifested in the fact that alternative
energy relations are studied in different branches of legal science. The
reform of the energy sector in Ukraine, which is heavily influenced by the
Association Agreement with the EU, is increasingly defining the framework
of a fully formed branch of legislation — the energy legislation of Ukraine.
These processes are not fully reflected in the scientific literature, as energy
relations are mostly studied in a fragmented manner — from the perspective
of certain branch legal sciences. In particular, representatives of commercial
law are quite active in studying energy relations. For example, research was
conducted on the legal issues of alternative energy, and
G. D. Dzhumageldieva defended her dissertation on “Legal Support of
Energy Saving”™, O. I. Kulyk on “Economic and legal support of
stimulation of energy production using alternative sources™, E. Rybnikova
on “Economic and legal incentives for the use of renewable energy sources
in Ukraine™s. All of these studies naturally focus on the economic and legal
aspects of alternative energy activities. This directly explains the neglect of
the environmental and legal component of these relations. That is why
economic and legal studies cannot claim to exhaust the topic of legal
regulation in the field of alternative energy.

The doctrine of legal support for alternative energy is also
complemented by international legal studies, in particular, the dissertations
of S. D. Bilotskyi on “International Legal Regulation in the Field of

3 Jlxymarensaiesa I'. JI. TlpaBoBe 3abesmedeHHsl eHeprosbepexeHHs: aBToped.
JUC. ... JOKT. 1opua. Hayk 12.00.04. [loneusk, 2012. 32 c.

4 Kymax O. 1. Tocnomapchko-TipaBoBe 3a0e3MEUeHHsT CTUMYJTIOBAHHS. BUPOOHHIITBA
CHEpril 3 BUKOPUCTAHHAM AJIbTEPHATHBHUX JUKEPEN: aBToped. AUC. ... KaHI. I0PHA. HAyK
12.00.04. Bignwuis, 2019. 19 c.

° Pubuikopa E. 0. TocnomapchKo-TpaBoBe CTUMYJIOBAHHS BHKOPUCTAHHS
BIZIHOBJIIOBAaHUX JDKepen eHeprii B YkpaiHi: aBroped. AuC. ... KaHA. IOpUA. HAYK
12.00.04. Opeca, 2018. 20 c.
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Environmentally Oriented Energy”®, M.V. Chipko “International Legal
Regulation of Cooperation of States in the Field of Renewable Energy
Use”” and Y. S. Benedyk on the topic “Organizational and legal mechanism
of international cooperation in the field of renewable energy sources™®. In
their research, scholars focus primarily on the international legal regulation
of alternative energy relations and Ukraine’s commitments in this area.

It is necessary to emphasize the significant achievements of scientists —
representatives of land, agrarian, environmental and natural resource law.
An interesting study, which was one of the first in the field of legal support
for alternative energy in Ukraine, should be recognized as the thesis of
O. B. Kishko-Yerli on “Legal regulation of the use of renewable energy
sources™. The research has a natural resource law bias. The author has
thoroughly researched the issues of terminology, ownership and use of
renewable energy sources, promotion of their use and public administration
in this area. The author concludes that there is an institution of renewable
energy sources in the natural resource law of Ukraine, and formulates
proposals for improving Ukrainian legislation.

In recent years, interesting dissertations on agrarian law have been
defended, in particular: Y. Rud on “Legal regulation of energy saving in
agriculture of Ukraine”®, C.A. Obolenska on “Legal regulation of biofuel
production by agricultural producers in Ukraine”! and A. V. Pastukh on
“Legal regulation of cultivation and processing of agricultural raw materials
for biofuel production”?2,

In addition, there is a large body of administrative and legal research on
energy relations, which in some way affect the relations of alternative

6 Binompkuit C. JI. MikHapoJHO-IpaBoBE peEryioBaHHS y cdepi eKONOriyHo

OpIEHTOBAHOI €HEPreTHKMU: aBTOped. [C. ... IOKT. fopu. Hayk : 12.00.11. Kuis, 2016. 40 c.

" Yinko M. B. MiKHapoJHO-TIDABOBE PETYJIIOBAHHS CIBPOOITHUITBA JIEPIKAB Y
cdepi BUKOPUCTaHHSI BIJHOBIIOBAHOI €HEPreTHKH : aBTOped. JIHC. ... KaHJl. IOPU. HAyK :
12.00.11. Omeca, 2017. 23 c.

8  PBememmk  S.C.  OpramisamifiHO-TIpaBOBHHI ~ MEXaHi3M  MiKHAPOJHOTO
ciBpoOITHULTBA Y cdepi BUKOPUCTAHHS BIJHOBIIOBAHUX JUKEpeN eHeprii:aBToped.
JMC. ... KaH1. ropun. Hayk: 12.00.11. Xapkis, 2016. 21 c.

® Kuuko-Cpuii O. B. [IpaBoBe perymoBaHHS BUKOPUCTAHHS BiHOBIIOBAHUX JUKEPEN
eHeprii : aBToped. auc. ... Kaun. ropua. Hayk : 12.00.06. Kuis, 2010. 16 c.

10 Pynp 0. M. TIpaBoBe perysmoBaHHsI €HEPrO30epeKeHHs Y CiTbCHKOMY TOCIOIapCTBi
VYkpainu : aBroped. auc. ... kaua. ropus. Hayk : 12.00.06. Kuis, 2015. 17 c.

11 O6onenceka C. A. TlpaBoBe perymioBaHHS BUPOOHHUTBA OiomanmBa
CUIBCBKOTOCIIONIAPCHKUMH  TOBAPOBUPOOHMKaMU B YkpaiHi : aBroped. auc. ... KaHz.
topuz. Hayk : 12.00.06. Xapkis, 2017. 20 c.

2 Tlactyx A. B. TlpaBoBe pery/iioBaHHs BHPOIILYBAHHA Ta MepPepOOIECHHS
CLIBCHKOTOCHONAPCHKOI CHPOBUHY JJIsI BUPOOHMITBA OiomanuBa: aBToped. OHC. ... KaHL.
1opua. Hayk : 12.00.06. Kuis, 2017. 18 c.



energy. These include, in particular, dissertations by
Y. V. Vashchenko®3(2015), O. M. Gubrienko* (2006), N. M. Kovalko®
(2007), V. V. Korobkin* (2015), O. E. Kostrubitskal’ (2009),
V. M. Kostiukhina®® (2010), R. I. Kramar® (2011), N. V. Maidanevych?®
(2015), A. M. Novytskyi? (2005), R. I. Raimov?? (2019), R. S. Serhiiev?®
(2010), O. V. Serdiuchenko?* (2009) and others.

On the one hand, such a wide range of sectoral studies is a positive
factor, as it allows us to consider various aspects of alternative energy
relations. However, the fragmentation of such studies should be recognized
as a negative consequence. The legal regulation of alternative energy as a
structural part of energy law adopts its characteristic feature — complexity.

13 Bamenko IO. B. JlepxaBHe perymioBaHHs y cdepi €HepreTHKH YKpaiHu:
a/IMIHICTPAaTHBHO-IIPABOBHII acrieKT: aBToped. [HC. ... JOKT. opua. Hayk 12.00.07. Kuis,
2015. 36 c.

4 T'y6pienxo O.M. OprasizamiiiHo-paBoBi 3acaju AepKaBHOTO YIPABIiHHA B Talys3i
€JIEKTPOCHEPIreTHKN B YKpaiHi: aBroped. auc... KaHa. opua. Hayk: 12.00.07. IpmiHb,
2006. 20 c.

15 Komanko H.M. ®inaHCOBO-TIpaBOBE pETyTIOBAHHA CHEMiaTbHUX PEKUMIB
PO3paxyHKOBUX BIAHOCHH (HA MPHKIA/ MaTHBHO-CHEPIETHYHOTO KOMIUICKCY YKpaiHu):
aBToped. auc... KaHa. ropua. Hayk: 12.00.07. K., 2007. 20 c.

16 Kopobkia B. B. AQMiHiCTpaTHBHO-TIPABOBE PETyIIOBAHHS EHEPrONOCTAYaHHS B
Vkpaiui: aBroped. muc. ... kKaua. ropui. Hayk : 12.00.07. Sanopixoks, 2015. 18 c.

17 Koctpy6inpka O.€. AxMiHiCTpaTHBHA BiANOBINANBHICT 32 MPABONOPYLICHHS B
[aJIUBHO-CHEPTETHYHOMY KOMIUIEKCI YKpaiHH: aBTOped. AWC. ... KaHA. IOpUI. HayK:
12.00.07. Kuis, 2009. 19 c.

18 Kocrioxina B. M. OpramizaniliHO-TIpaBoBi 3acagy rady3eBOTO YNPAaBIiHHSA: Ha
NIPUKJIaZl eJIeKTPOCHEPTeTHKH: aBToped. Iuc. ... KaHA. ropuna. Hayk : 12.00.07. Kwuis,
2010. 20 c.

19 Kpamap P. I. AamiHicTpaTHBHO-TIpaBOBa HPOTHiS MAPHOTPATHOMY BHTPAYAHHIO
MaJIUBHO-CHEPTeTHYHUX PeCypciB B YKpaiHi: aBroped. OWC. ... KaHI. IOPUA. HayK :
12.00.07. JIeBiB, 2011. 19 c.

2 Maitganesra H. B. AIMiHiCTpaTHBHO-TIpaBOBE PeryiIOBaHHS BiTHOCHH y cdepi
eJIEKTPOCHEepreTHKU: aBToped. muc. ... Kaum. ropua. Hayk : 12.00.07. Kuis, 2015. 19 c.

2l Hosuupkuii A. M. OpraHizamiiiHo-NpaBoBi 3acajy JepKaBHOTO YNpPABIiHHSA Y
[aJIUBHO-CHEPTETHYHOMY KOMIUIEKCI YKpaiHu: aBToped. IuC.. KaHI. IOpHI. HayK:
12.00.07. Ipmins, 2005. 19 c.

22 Paimos P. 1. AIMiHiCTpaTHBHO-NIpaBOBE pETYJIOBAHHA MiANBHOCTI Cy6’ €KTiB
HPHUPOJHUX MOHOIIONIHN y chepax CHEePreTHKH Ta KOMyHaIBHUX MOCIYT: aBToped. auc. ...
KaHa. ropun. Hayk : 12.00.07. Cymu, 2019. 20 c.

28 Ceprees P. C. 3aco6u 3a0e3MeueH s PAIliOHANEHOTO BUKOPHCTAHHS 1 30€pEsKEHHS
€JICKTPUYHOT eHeprii B YkpaiHi (aAMiHICTpaTHBHO-IIPAaBOBHMH acrnekT) : aBToped. auc. ...
KaHJ. ropuj. Hayk : 12.00.07. JJninponerposcbk, 2010. 20 c.

2 Ceparouenko O. B. AjMiHiCTpaTHBHO-TIpaBOBI  3acaad  3a0e3NeyeHHs
eHepreTH4Hoi Oe3nekn YkpaiHu: aBroped. auc... kaua. opun. Hayk: 12.00.07. Kuis,
2009. 20 c.
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Based on the analyzed features of the development of scientific thought
in the area of legal regulation of alternative energy relations, several
characteristic trends in the development of legal science in this area can be
identified.

— The first trend is the rapid intensification of scientific research. The
pattern of the scientific community’s attention to the legal problems of
alternative energy is quite clear: a) in the 1990s, sporadic scientific research
was devoted to alternative energy issues; b) in the 2000s, a significant
number of publications appeared, mainly articles and reports on the legal
regulation of alternative energy; c) in the 2010s, scientific research was
supplemented by a number of dissertations in various branches of legal
knowledge. We believe that the next step will be to study the relevant
complex legal relations as a whole.

— The next trend is the intensification of European integration
processes, which is manifested in the Europeanisation of domestic energy
legislation and doctrine. If the chosen political course is maintained,
Ukrainian legal science will quite predictably deepen the study of European
legislation in the field of alternative energy with a view to imitating it in the
domestic legal realities. However, in our opinion, in the interests of
preserving the Ukrainian legal culture, this perspective should be analyzed
critically. On the positive side, science has a certain idealistic model to
which it constantly refers and looks up to. However, a negative
consequence may be a certain atrophy of domestic science as a result of
abandoning its own legal developments, reducing scientific research to
blind copying of foreign (even if positive) experience. The fact that this
negative process has already started is confirmed by the concentration of
domestic scholars solely on legislation and comparative legal studies,
combined with almost complete disregard for the need to build the
theoretical and methodological foundations of legal regulation of alternative
energy relations. It is the absence of a unified methodological framework
for the regulation of these relations that is the most significant evidence that
the national scientific doctrine of legal regulation of alternative energy has
not yet been formed. This conclusion is reinforced by the revealed sectoral
fragmentation of studies that do not cover the subject as a whole, but
analyze only certain parts of it .

In view of the above, the following interim conclusions can be drawn.
Firstly, the development of scientific thought in the field of legal regulation
of alternative energy in Ukraine demonstrates several characteristic

% Xapuronosa T. €., Ipurop’esa X. A. JIOKTpMHA TpPaBOBOTO pPETYIIOBAHHS
aNbTepPHATHBHOI CEHEPreTMKH B YKpaiHi: cydacHi TeHzmeHuii possutky. KELM
(Knowledge, Education, Law, Management). 2020. Ne 3 (31). C. 238-245.



features, including: 1) in the methodological aspect — an acute shortage of
scientific and methodological developments; 2) in the terminological
aspect — a rather short period of research in this area (limited to the period
of Ukraine’s independence); 3) in the substantive aspect — a) focus on
harmonization with EU legislation b) a significant proportion of
comparative legal research; ¢) a significant number of essentially non-legal
studies aimed at proving the need and feasibility of transition to alternative
energy; d) sectoral fragmentation.

Secondly, the identification of these features makes it possible to
identify the main trends in the development of modern legal science dealing
with alternative energy, namely: a) the tendency to intensify scientific
research in this area; b) the tendency towards European integration.

Thirdly, based on the results of the analysis, it can be stated that the
national doctrine of legal regulation of alternative energy in Ukraine is at
the stage of formation.

Fourthly, the reform of the energy sector in Ukraine, which is heavily
influenced by the Association Agreement with the EU, is increasingly
clearly defining the framework of a fully formed area of legislation — the
energy legislation of Ukraine. These processes are not fully reflected in the
scientific literature, as energy relations are mostly studied in a fragmented
manner — from the perspective of certain branch legal sciences. Legal
regulation of alternative energy should be considered as a component of the
energy law system of Ukraine.

The system of alternative energy law as an academic discipline is a body
of knowledge, generalizations and information about the main provisions
and content of the energy sector in terms of the use of renewable energy
sources, which are taught for the purpose of training professional legal
scholars. Guided by the curriculum, the academic discipline taught may
differ in the amount of information from the information about the legal
institution of alternative energy law. At the same time, the discipline under
study is closely related to the system of science.

The main provisions studied in the general part of alternative energy law
are the historical aspects and periodization of the formation and
development of the renewable energy industry, the main stages and trends
in the functioning of energy legislation. The special part deals with the
issues of legal regulation of production and use of energy derived from
alternative sources (solar, wind, aerothermal, geothermal, hydrothermal,
wave and tidal energy, hydropower, biomass energy, gas from organic
waste, gas from sewage treatment plants, biogas).
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1.2. Development of legislation in the field
of alternative energy sources in Ukraine

The formation of a system of effective legislation on the use of
alternative energy sources in Ukraine is a long-term, step-by-step process
which reflects, first of all, the nature of development of social relations in
the State, the level of development of its economy, and important
international events. Based on the analysis of the historical experience of
regulating these energy relations and an objective assessment of the
regulatory framework of previous years, the author has made a chronology
of the development of legislation in the field of alternative energy sources in
Ukraine, according to which five main stages have been identified.

The stage of emergence and development of legislation on the use of
alternative energy sources (1994 — 1999). It is characterized by the adoption of
the basic Laws of Ukraine “On Energy Saving” and “On Electricity”, which
laid the foundations for the legislative support of the energy system, including
its integral component — alternative energy. Thus, the Law of Ukraine “On
Energy Saving”, adopted by the Verkhovha Rada of Ukraine on 1 July 1994,
was one of the first major regulatory acts to define the system of legal,
economic, social and environmental foundations for energy saving for all
business entities located in Ukraine, as well as for citizens?®. The value of this
Law was that it was the first to define non-traditional and renewable energy
sources at the legislative level and to set out measures to encourage energy
saving (including for the development of alternative energy).

To achieve the goals set out in the Law of Ukraine “On Energy Saving”,
the State Committee of Ukraine for Energy Saving was established by a
Presidential Decree on 6 October 1995, with one of its tasks being to
coordinate the development and use of non-traditional and renewable
energy sources.

The foundations for the development of alternative energy generation in
Ukraine were also laid by the adoption of the Law of Ukraine “On Electricity”
of 16 October 19977, Its provisions provide for measures to stimulate the
production of electricity from alternative sources, including the establishment of
a “green” tariff for business entities, i.e. a special tariff at which electricity
produced at electricity facilities from alternative energy sources is purchased.
Currently, this regulatory act has ceased to be effective pursuant to clause 23 of
Section XVII “Final and Transitional Provisions” of the Law of Ukraine “On
the Electricity Market” of 13 April 2017.

% TIpo eneprosbepexenns: 3akoH Ykpainu Bin 1 smumus 1994 poky. Bidomocmi
Bepxoenoi Paou Yxpainu. 1994. Ne 30. Ct. 283 (smpamue wunnicme 13.11.2021 poxy)

2" TIpo enekTpoeHepreTHKy: 3akoH Ykpaina Bin 16 sxoBtHA 1997 poky. Bidomocmi
Bepxosnoi Paou Vkpainu. 1998. Ne 1. Cr. 1 (smpamus uunnicms 01.07 2019 poky)
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A significant step in the development of relations for the rational use of
energy resources was the adoption of the Resolution of the Cabinet of
Ministers of Ukraine “On the State Programme “Environmentally Friendly
Geothermal Energy of Ukraine” dated 17 January 1996%, In order to meet
the needs of the national economy in electricity, introduce non-traditional
and renewable energy and fuel sources, and make more efficient use of the
production capacities of machine-building and military-industrial
enterprises, the Government of Ukraine adopted a resolution of 3 February
1997 approving a comprehensive programme for the construction of wind
power plants?.

The increase in electricity and heat resources through the use of non-
traditional and renewable energy and fuel sources was envisaged by the
Comprehensive State Programme for Energy Saving of Ukraine, which was
approved by the Cabinet of Ministers of Ukraine on 5 February 1997,

In view of the above, since 1994, the first stage of the emergence and
development of legislation on the use of alternative energy sources has been
launched in our country. A characteristic feature of the regulatory acts of
this stage was a high degree of generalization of their provisions and the
absence of special legislation that would regulate relations in the field of
alternative energy sources®..

The next stage of formation of legislation on the use of alternative
energy sources (2000-2011) is characterized by the adoption of special
legislation in the field of alternative energy. Adoption of the Law of
Ukraine “On Alternative Fuels” of 14 January 2000 allowed to define the
legal, social, economic, environmental and organizational principles of
production (extraction) and use of alternative fuels and to provide for an
economic incentive mechanism in the field of alternative fuels. In pursuance

2 TIpo JlepxasHy mporpamy “EKOJNOTi4HO UHMCTa reoTepMaibHa EHEPreTHKA
VYkpaiun™”: [locranoa Kabinery MinictpiB Ykpainu Bix 17 ciuns 1996 p. Ne 100. URL:
https://zakon.rada.gov.ua/laws/show/100-96-i#Text

2 TIpo KommekcHy mporpaMy OymiBHHIITBA BiTPOBHX eleKTpocTaHmiit: [locTaHOBa
Kab6inery MinicTpiB Ykpainu Bix 3 mororo 1997 p. Ne 137. Odiniiinuit BicHUK YKpaiHu.
1997. Ne 8. koJt akta 228/1997

% TIpo KowmmiekcHy AepiaBHy Tporpamy eHeprosbepexenHs Ykpainu: [Toctanosa
Kabinery MinictpiB Ykpainu Bim 5 mortoro 1997 poxy Ne 148. Odhiyiiinuii icnux
Vrpainu. 1997. Ne 6. Cr. 945.

8l TInaromosa €.0. Po3BMTOK 3aKOHOJABYOTO PETYJIIOBAHHS aJIbTEPHATHBHOT
eHepreTukn B YKpaiHi. Axkmyanvui npobremu 1opuduunoi nayku: 30IpHHK Te3
MiXHapOAHOI HAayKOBO-IPakTUYHOT KoH(epeHuil “/leB’ATHAALATI OCIHHI IOPHIUYHI
ypuTaHHs” (M. XMeabHULBKHUH, 23 xoBTH 2020 poky). XMeIbHULBKUNA: XMeJIbHUIILKUH
VHIBEpPCHUTET yrpaBIiHHs Ta TipaBa imeni Jleonina KO3pkoBa, 2020. C.324-327.

%2 [Ipo anbTepHATMBHI BMAM NanuBa: 3akoH Ykpainu Bin 14 ciuns 2000 poky:
Bioomocmi Bepxosroi Paou Ykpainu. 2000. Ne 12. Cr. 94.
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of this Law, the Cabinet of Ministers of Ukraine adopted the Resolution
“On the Procedure for Issuing Certificates of Alternative Fuels” of
5 October 2004% and the Order of the State Committee for Energy Saving
of Ukraine “On Approval of the Procedure for Conducting Expert
Evaluation to Confirm the Fuel as an Alternative” of 10 December 2004%,
which established the mechanism for conducting an expert examination to
determine the characteristics of fuel to confirm its classification as an
alternative fuel and the procedure for obtaining and form of a certificate of
classification as an alternative fuel.

A significant event was the adoption of the Law of Ukraine “On
Alternative Energy Sources” of 20 February 2003, which defines the legal,
economic, environmental and organizational aspects of using alternative
energy sources and promoting their use in the fuel and energy complex®>.
According to the current legislation, the concept of ‘“alternative energy
sources” is broader than “renewable energy sources”, as it includes not only
environmentally friendly renewable sources, but also secondary energy
resources.

Despite the importance of their functioning, the Laws of Ukraine “On
Alternative Energy Sources” and “On Alternative Fuels” were basically
declarative, did not provide for financial support and competitive
mechanisms for the development of alternative energy sources, and
established unreasonable bureaucratic obstacles®.

The following laws were adopted to improve the legal framework for
alternative energy: “On Amendments to Certain Legislative Acts of Ukraine
on Stimulation of Energy Saving Measures” of 16 March 2007%7; “On
Amendments to Certain Laws of Ukraine on Establishment of the Green

3 TIpo mopsok BHayi CBiOITBA MPO HANEKHICTH NANMBA JIO ANLTEPHATUBHOTO:
IMocranosa KabGinery MinicTpiB Ykpainu Bin 5 skoBTHs 2004 p. Ne 1307. Odpiyitinuii
gichux Yxpainu. 2004. Ne 40. Ct. 2633.

% TIpo 3aTBepmkenHs ITopsjKy HpOBEJIEHHS EKCNEPTM3H s ITiATBEpKEHHS
HAJIeXHOCTI NanuBa A0 anbrepHatuBHOro: Haka3 [epxaBHoro Komitery Ykpainm 3
eneprosoepexents Bix 10 rpymus 2004 poxy Ne 183. Ogiyitinuii sicnux Yrpainu. 2004.
Ne 52. Cr. 3474.

% TIpo anbTepHaTHBHI JKepena eHeprii: 3akon Ykpainu Bin 20 mrotoro 2003 poky.
Odgiyiinuii éichux Yrpainu. 2003. Ne 12. Cr. 522.

% Bamok T. 1., Cymux O. B. BigHoBmroanbHa eHepreTHka B YKpaiHi: NpaBoi
nuTaHHs. Koncmumyyitini 3acadu azpapnozo, 3eMenbHo20 ma eKOoNoIuHO20 Nnpasa:
20 pokie pozeumky: Marep. “kpyrinoro croiy” (m. Kuis, 27 tpas. 2016 p.). UepHiBui:
Bun. Kongpatees A. B., 2016. C. 247-251.

37 Tlpo BHeceHH 3MiH JO JEAKMX 3aKOHONABYMX AaKTiB YKpaiHu 0710
CTHMYJIIOBaHHS 3aXOMiB 3 eHepro3zOepexeHHs: 3akoH Ykpainu Bing 16 Oepesns 2007
PoKy. Bioomocmi Bepxosroi Padu Ykpainu.2007. Ne 23. Cr. 301.

13



Tariff” of 25 September 2008%; “On Amendments to Certain Laws of
Ukraine on Promotion of Production and Use of Biological Fuels of 21 May
2009%. Improvement of organizational and technical measures and creation
of conditions for electricity transmission was facilitated by the adoption of
the Cabinet of Ministers of Ukraine Resolution “On peculiarities of
connection to the electricity grid of electricity generating facilities using
alternative sources” of 19 February 20094,

One of the characteristic features of this stage is the development of
sectoral legislation regulating the functioning of alternative energy. Thus,
tariff and fiscal policy is an important element of the mechanism of state
regulation of alternative energy. That is why the system of legal support for
the use of alternative energy sources is supplemented by the provisions of
the Tax and Customs Codes of Ukraine. The organizational and legal
framework for the allocation and use of land plots for energy facilities is set
out in the Law of Ukraine “On Energy Lands and the Legal Regime of
Special Zones of Energy Facilities” of 09 July 2010

At this stage, there is a quantitative and qualitative development of the
policy framework for stimulating alternative energy. In particular, during
this period, the following were adopted: The Ethanol Programme, approved
by the Cabinet of Ministers of Ukraine on 04 July 2000 (expired on 13
January 2011)*; The Concept of the Programme for Development of Diesel
Biofuel Production until 2010, approved by the Cabinet of Ministers of
Ukraine on 28 December 20054, Programme for the Development of Diesel
Biofuel Production, approved by the Cabinet of Ministers of Ukraine on 22

38 TIpo BHECEHHS 3MiH 110 JEAKUX 3aKOHIB YKpaiHM W00 BCTAHOBJIEHHS “3€eHOr0”
tapudy: 3akon VYkpainm Bin 25 BepecHs 2008 poky: Bidomocmi Bepxosnoi Paou
Vkpainu. 2009. Ne 13. Cr. 155.

39 ITpo BHECEHHs 3MiH /10 EAKUX 3aKOHIB YKpaiHH 1010 CIIPUSAHHS BUPOOHUITBY Ta
BHUKOPHCTaHHIO 010JIOTIYHHMX BUIB naymBa: 3akoH Ykpainu Bix 21 tpaBus 2009 poxy:
Bioomocmi Bepxoenoi Paou Yrpainu. 2009. Ne 40. Ct. 577.

4 TIpo ocobmmBOCTI TpHEAHAHHS [0 ENEKTPHUIHHAX MepeX 00’ €KTiB
CNICKTPOCHEPTeTUKH, 10 BHPOOJIAIOTH CIEKTPHYHY CHEPril0 3 BHKOPHCTAHHAM
aJIbTePHATHUBHUX JpKepen”: nocraHoBa KabGinery MinictpiB Ykpainu Bix 19 mororo
2009 poky. Ogiyitinuii éicnux Yrpainu. 2009. Ne 14. Cr. 422.

4l TIpo 3emIli €HEpPreTWKH Ta NPABOBUH PEXMM CIELATbHAX 30H E€HEPTETHIHHX
00’ekTiB: 3akoH Ykpainu Big 09 munns 2010 poky. Bioomocmi BepxosHoi Paou Ykpainu.
2011. Ne 1. Cr. 1.

4 TIpo sareepmxenns Ilporpamu “Etanon”: mocranoBa Kabimery MinicTpis
VYkpainu Big 04 mumas 2000 poky Ne 1044. Ogpiyitinuii sichux Vrpainu. 2000. Ne 27.
Cr. 1126 (BTpaTHia YMHHICTB)

4 Tpo cxsanenns Kouuenuii ITporpaMu po3BUTKY BUPOGHHMITBA JU3ENHLHOTO
GiomanuBa Ha nepiox 1o 2010 poxy: posnopsipkenns Kabinery MinicTpiB YkpaiHu Bin
28 rpynust 2005 poxy Ne 576-p. Oghiyitinuii sichux Yrpainu. 2008. Ne 89. Ct. 3357.
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December 2006%, The State Target Economic Programme for Energy
Efficiency and Development of Energy Production from Renewable Energy
Sources and Alternative Fuels for 2010-2021, approved by the Cabinet of
Ministers of Ukraine on 1 March 2010,

New goals in the policy of development of energy production from
alternative sources required institutional changes at the state level. Thus, by the
Decree of the President of Ukraine of 20 April 2005, the State Committee for
Energy Saving of Ukraine was liquidated and its functions were transferred to
the Ministry of Fuel and Energy of Ukraine. Soon after, on 31 December 2005,
in order to improve the efficiency of the state policy in the field of energy use
and energy saving, the President issued a decree establishing the National
Agency of Ukraine for Ensuring Efficient Use of Energy Resources as a central
executive body with a special status*®. One of the tasks of this agency was to
ensure an increase in the share of non-conventional and alternative fuels in the
balance of energy supply and demand.

The second stage of the formation of legislation on the use of alternative
energy sources is characterized by the adoption of basic regulatory legal
acts in the field of alternative energy, state support for the latter, and the
introduction of appropriate tariff and fiscal policies. However, despite a
significant number of legal acts adopted in the area under study, the legal
regulation of relations in the use of alternative energy sources was
sometimes fragmented and inconsistent*’.

With the adoption of the Law of Ukraine “On Ratification of the
Protocol on Ukraine’s Accession to the Treaty Establishing the Energy
Community” of 15 December 2010%, Ukraine has committed itself to
implementing a number of EU directives, including Directive 2001/77/EC

4 Tlpo 3aTBepmiKeHHS IIpOrpaMEpPO3BHTKY BHPOOHHUITBA AM3ENHLHOTO OiOTATHBA:
IocranoBa Kabinery MinictpiB Ykpainu Bix 22 rpyaus 2006 poxy Ne 1774. Oghiyitinuu
sicnux Ykpainu. 2006. Ne 52. Cr. 3497.

4% Tlpo sarBepmxenHs JlepkaBHOI  IiTbOBOI  E€KOHOMIY4HOI  IIPOTpaMH
eHeproe(eKTHBHOCTI 1 PO3BUTKY chepu BUPOOHHUIITBA SHEPTOHOCIIB 3 BiJHOBIIOBAHUX
JUKepen eHeprii Ta anpTepHaTHBHMX BuaiB namma Ha 2010-2021 poxu: IlocranoBa
Kabinery MinictpiB Ykpainu Bix 1 Oepesus 2010 poxy Ne 243. Oghiyiiinuii gicnuk
VYxpainu. 2010. Ne 16. Ct. 762.

4 TIpo ytBopenHs HamionanapHoro arentcTBa YKpaiHu 3 THTaHb 3a0e3nedeHHs
e(heKTUBHOTO BHKOPUCTAHHS CHEPreTHMYHHX pecypciB: Yka3 IlpesuneHta YkpalHH Bin
31 rpyzans 2005 poky Ne 1900/2005. Oghiyiinuii sicnux Yxpainu. 2006. Ne 1. Cr. 22.

4 Tnatonosa €.0. Ertamu pO3BUTKY 3aKOHONABCTBA y c(epi BUKOPUCTAHHS
aJbTepPHATUBHUX JDKepen eHeprii B YkpaiHi. [Opuluunuii HayKosuu eneKmpoHHuu
orcypHan. Ne 8.2020. C. 251-255.

4 TIpo patudixamito IIpoTokody npo npuenHanHs Ykpaiuum mo JloroBopy mHpo
3acHyBaHHs EHepreruynoro CniBroBapucTBa: 3akoH Ykpainu Bix 15 rpyans 2010 poky.
Bioomocmi Bepxosnoi Paou Ykpainu.2011. Ne 24. Cr. 170.
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on the promotion of the use of electricity from renewable energy sources in
the internal electricity market.

Ukraine’s accession to the Energy Community Treaty marked the
beginning of the third integration phase of the development of legislation on
the use of alternative energy sources (2011-2017). It is characterized by the
transformation of legislation under the influence of expanding international
cooperation to stimulate the energy transition, as well as the adaptation of
the national legal framework in the field of alternative energy to the relevant
EU legislation.

The priority of alternative energy development for Ukraine stems from
its European integration course and international commitments undertaken
by the state under the Association Agreement with the EU and a number of
ratified international documents regulating modern energy policy. Thus, on
16 September 2014, the Verkhovha Rada of Ukraine ratified the
Association Agreement between Ukraine, on the one hand, and the
European Union, the European Atomic Energy Community and their
Member States, on the other hand“®. Section 5, Economic and Sectoral
Cooperation, of the Association Agreement provides for cooperation
between Ukraine and the EU in the energy sector, in particular, in the
development and support of renewable energy, taking into account the
principles of economic feasibility and environmental protection, as well as
in the use of alternative fuels, sustainable biofuel production, and
cooperation in the field of regulatory issues, certification and
standardization, technological and commercial development.

In addition, Ukraine, as a party to the UN Framework Convention on
Climate Change and its Kyoto Protocol, ensures the fulfilment of its
obligations under these international agreements. The Paris Agreement,
ratified by the Law of Ukraine of 14 July 2016, also provides for the
development of Ukraine’s economy with due regard to the reduction of
greenhouse gas emissions®.

In order to further improve the existing legislative mechanisms for
introducing a new model of the electricity market and regulating alternative
energy, the following laws were adopted “On Amendments to the Law of
Ukraine “On Electricity” to Guarantee the State’s Obligations to Stimulate

“TIpo parudikauito Yrogu mpo acomialito Mix YkpaiHoro, 3 ojgmiei cToponu, Ta
€sporneiicskuM Coro30M, €BpPONEHCHKUM CIIIBTOBAPUCTBOM 3 aTOMHOI €Heprii Ta IXHIMHU
JiepikaBaMU-wIeHaMH, 3 1HIIOI cTopoHu: 3akoH Ykpaiuu Bin 16 BepecHs 2014 poky.
Bioomocmi Bepxoenoi Paou Yxpainu.2014. Ne 40. Ct. 2021.

% MIpo parudikanito Mapusekoi yroau: 3akon Ykpainu Bin 14 nunus 2016 poky.
Bioomocmi Bepxosnoi Paou Ykpainu.2016. Ne 35. Cr. 595.
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the Use of Alternative Energy Sources” of 03 June 20115 and the Law of
Ukraine “On the Principles of Functioning of the Electricity Market of
Ukraine” of 24 October 2013%. However, with the adoption of the Law “On
the Electricity Market”, these legislative acts became invalid.

To implement structural reforms and ensure sustainable development of
the fuel and energy sector, the National Commission for State Regulation of
Energy was established by a Presidential Decree of 23 November 2011%,
The said body carried out state regulation of natural monopolies and
business entities operating, inter alia, using non-conventional or renewable
energy sources from November 2011 to August 2014. Based on the
Presidential Decree of 27 August 2014, the said National Commission was
liquidated and the National Commission for State Regulation of Energy and
Public Utilities was established instead. Its legal status was enshrined in the
Law of Ukraine “On the National Energy and Utilities Regulatory
Commission” of 22 September 2016,

Thus, at the third stage, there is a tendency to move from sectoral
programmes to strategic programming of alternative energy development.
For example, the Cabinet of Ministers of Ukraine approved the Energy
Strategy of Ukraine for the period up to 2030 by its Resolution of 24 July
2013%, It noted that the development of renewable energy sources in the
country in the long term should take into account their potential advantages
on the basis of economic competition with traditional sources. The strategy
emphasized the need to use support and incentive mechanisms (“green
tariff”) in the development of renewable energy sources, as well as to
ensure favorable conditions for investment at the legislative level. Despite
the importance of these provisions, the Energy Strategy of Ukraine until

5! TIpo BHecenHs 3MiH 10 3akoHy Ykpainum “IIpo eleKTpoeHepreTHKy” MO0
rapaHTyBaHHsS  3000B’S3aHb  JEpXKaBU  [IOJO  CTUMYJIIOBAHHS  BHUKOPHCTaHHS
aJbTepPHATUBHUX JDKepen eHeprii: 3akoH Ykpaina Bix 3 uepsust 2011 poky. Bidomocmi
Bepxoenoi Paou Yxpainu. 2012. Ne 4. Ct. 12 (BTpaTHB YHHHICTB)

2 Tlpo 3acaau (yYHKIIOHYBaHHS DUHKY €JIEKTPUYHOI eHeprii Ykpainu: 3akoH
VYkpaina Big 24 xoBtHs 2013 poky: Bioomocmi Bepxosnoi Paou Vkpainu. 2014. Ne 22.
Cr. 781 (BTpaTuB YMHHICTB)

% TIpo HamionansHy KoMicito, 10 37ilicHIOE aepXaBHE peryjroBaHHS y cdepi
eHepreruku: Yka3 Ilpesnpenra Ykpainu Big 23 mucromanga 2011 poxy Ne 1059/2011.
Odhiyivinuii sicnux Yxpainu. 2011. Ne 94. Cr. 3413 (BTpaTHB YMHHICTB)

5 Tlpo HamioHaneHy Komicio, W0 3MiHCHIOE JIep’KaBHE PETYIIOBaHHS y cdepax
CHEepPreTHKH Ta KOMYHAIBbHHX MNOCIHyr: 3akoH YkpaiHa Bix 22 BepecHs 2016 poky.
Bioomocmi Bepxosnoi Paou Ykpainu.2016. Ne 51. Cr. 833.

% Emepretmuma ctpaterin Ykpainm Ha mepiom g0 2030 pOKy, cxBaleHa
posnopsykernst Kabinery MinictpiB Ykpainu Big 24 munast 2013 poky Ne 1071-p.
(BrpaTtmia ynHHICTH 18.08 2017 poky)
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2030 was more like a market assessment than a clear national strategy,
including for the development of renewable energy sources.

The Sustainable Development Strategy “Ukraine-2020”, approved by
the Presidential Decree of 12 January 2015%, established that the main
goals of the state policy in the field of energy independence are, in
particular, the implementation of projects using alternative energy sources.

The need to further develop the legal regulation of relations in the field of
alternative energy, introduce competitive mechanisms for the production of
electricity from alternative energy sources, improve the conditions for
supporting such production, and increase the investment attractiveness of the
construction of renewable energy facilities, led to the allocation of the fourth —
innovative stage of development of legislation in this area (2017-2022).

The adoption of the Law of Ukraine “On the Electricity Market” of
13 April 2017 became a prerequisite for the latest structural changes in the
Ukrainian electricity sector and the basis for the modernization of the
alternative energy sector during this period®. In particular, it provided for
the possibility of entering into long-term contracts for the purchase of
electricity produced under the feed-in tariff until 2030, as well as the
conclusion of a power purchase agreement between a guaranteed buyer and
a business entity that produces electricity from alternative energy sources
and has been eligible for support based on the results of an auction.

In accordance with the Law of Ukraine “On the Electricity Market”, the
structural transformation of the Ukrainian electricity market began in 2019,
in line with the principles and principles of organizing electricity markets in
the EU, adapted for the Contracting Parties to the Energy Community. Of
particular importance at this stage was the adoption of the Law of Ukraine
“On Amendments to Certain Laws of Ukraine on Ensuring Competitive
Conditions for the Production of Electricity from Alternative Energy
Sources” of 25 April 2019%. In accordance with its provisions, the Law
changed the protective conditions for the functioning of alternative energy,
namely: it provides for a transition from the feed-in tariff support system to
a competitive model of stimulating the development of renewable energy
through auctions for the distribution of support (“green” auctions). The
procedure for preparing and conducting an auction for the allocation of the

% TIpo Crpaterilo cTanoro po3suTKy “Vkpaina — 2020 Yka3 npesujenta Ykpainu
Bix 12 ciuns 2015 poky Ne 5/2015. Ogiyitinuii gicnux Yrpainu. 2015. Ne 4. Cr. 67.

" Tlpo puHOK enekTpmuHOi eHeprii: 3akoH Ykpaimw Bim 13 ksitEa 2017 poky.
Odgpiyitinuii sicnux Yrpainu. 2017. Ne 49. Cr. 1506.

58 IIpo BHeceHHs 3MiH [0 JESKUX 3aKOHIB YKpaiHM MIOA0 3a0e3neueHHs
KOHKYPEHTHHX YMOB BHPOOHMIITBA EJNEKTPUYHOI EHEeprii 3 aJbTepPHATHBHHX JDKEpes
eHeprii: 3akoH Ykpainu Bix 25 xBitHs 2019 poxy. Bioomocmi Bepxosnoi Paou Yrpainu.
2019. Ne 23. Cr. 89.
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support quota to stimulate electricity producers from alternative sources is
determined by the Procedure for conducting auctions for the allocation of
the support quota, approved by the Resolution of the Cabinet of Ministers of
Ukraine as of 2 August 2022%°,

Further development of renewable energy was ensured by the adoption
of the Law of Ukraine “On Amendments to Certain Laws of Ukraine on
Improving the Conditions for Supporting the Production of Electricity from
Alternative Energy Sources” of 21 July 2020%°. Its adoption at the
legislative level resolved the urgent problems of the functioning of “green”
electricity generation, reducing the financial burden on the final price of
electricity by optimizing the level of the “green” tariff, and achieving a
balance of interests of society, consumers and electricity market
participants.

A significant event for the development of alternative energy, which
marked the transition to a new ideological basis for energy production and
use, was the adoption of the Law of Ukraine “On Energy Efficiency” on
21 October 2021%%, The provisions of the Law are aimed at regulating
relations arising in the field of energy efficiency and are aimed at
strengthening energy security, reducing energy poverty, sustainable
economic development, conservation of primary energy resources and
reduction of greenhouse gas emissions.

The adoption by the Parliament of Ukraine of the Law “On
Amendments to Certain Laws of Ukraine on the Development of
Biomethane Production” of 21 October 2021 was important for the
development of the biomethane industry in Ukraine®?, which establishes the
legal framework for the development of the biomethane market in Ukraine
and its export through the use of a biomethane register.

The fourth stage is characterized by a change in the strategic guidelines
for the development of alternative energy based on the adoption of a
number of important policy documents. In particular, the long-term Energy
Strategy of Ukraine for the period up to 2035 “Security, Energy Efficiency,

% Tpo 3anpoBajpKkeHHs KOHKYPEHTHUX yMOB CTHMYJTIOBAHHS BUPOOHMIITBA €JIEKTPHIHOT
eHeprii 3 albTepHATHBHUX JHKepesl eHeprii: nocraHoBa Kabinery MinicTpiB Ykpainu Bix 27
rpyaust 2019 poxy Ne 1175 (B pea. nocranoBu KabGinery MinictpiB Ykpainu Bin 2 ceprHs
2022 p. Ne 889). Opiyitinui sicnux Yrpainu. 2022. Ne 66. Ct. 3967.

 TIpo BHeceHHs 3MiH 10 JNESKHUX 3aKOHIB YKpaiHM LIOJAO YJOCKOHAIIEHHS YMOB
ATPUMKH BUPOOHHULITBA €NEKTPUYHOT €HEeprii 3 allbTepHATUBHUX JKEpeJl eHepril: 3akoH
Vxpainu Big 21 sunus 2020 poxy. Ogiyiinuii sicnux Ykpainu. 2020. Ne 63. Cr. 2027.

61 TIpo enepreTnuny eeKkTHBHICTb: 3akoHy Ykpainu Bim 21 xoBTHA 2021 poky.
Odiuiitnnii BicHuk Ykpainu. 2021. Ne 89. Ct. 5745.

62 [Ipo BHECEHHs 3MiH 10 NEAKMX 3aKOHIB YKpaiHH 100 PO3BUTKY BHPOGHHIITBA
OiomeTaHy: 3akoH Ykpaiuu Bif 21 xoBTHs 2021 poky. Oghiyitinuii sicnux Ykpainu. 2021.
Ne 88. Cr. 5604.
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Competitiveness,” approved by the Government of Ukraine on 18 August
2017%3. At the same time, the previous Energy Strategy of Ukraine until
2030 was repealed. A positive milestone of the newest strategy was the
consideration of the prospects for growth in electricity production from
renewable energy sources based on solid biomass and biogas, solar and
wind energy. Important programme acts of the fourth stage also include the
Concept for the Implementation of the State Policy in the Field of Heat
Supply, approved by the Government of Ukraine on 18 August 20175,

Comprehensive development of renewable energy sources, improvement
of energy efficiency, implementation with the European Green Deal initiative
are among the key guidelines in Ukraine’s economic policy and strategic
goals of ensuring the country’s energy security, in accordance with the
National Economic Strategy of Ukraine for the period up to 2030, approved
by the Government of Ukraine on 3 March 20215 and the Energy Security
Strategy approved by the Government of Ukraine on 4 August 2021,

At the end of 2021, Ukraine, within the framework of the Treaty
establishing the Energy Community (by the decision of the Energy
Community Ministerial Council of 30.11. 2021 No. 2021/14/MS-EPS),
Ukraine committed to implement the fourth energy package “Clean Energy
for Europeans” (covering EU legislation on energy efficiency, renewable
energy sources, governance, electricity market design, and security of
electricity supply rules), which includes Directive (EC) 2018/2001 of
11 December 2018 on the promotion of the use of energy from renewable
sources.

The adoption of the Law of Ukraine “On Amendments to Certain Laws
of Ukraine on the Development of Energy Storage Facilities” dated
15 February 2022 should be considered positive for the further development

8 [Ipo cxsanenns Emeprermunoi cTpaterii Ykpaimm Ha mepiom mo 2035 poky
“be3neka, eHeproe()eKTUBHICTb, KOHKYPEHTOCIIPOMOXKHICTB”: Po3nopsmxenns Kabinery
MinictpiB Ykpainu Bix 18 cepmus 2017 poxy Ne 605-p. Vpsaoosuii kyp ‘ep Bin 08 BepecHs
2017 poky Ne 167. (Brpatnna ynHHicTh 21.04.2023 poky)

8 TIpo cxsanenns Komnuenuii peamisamii nepxaBHoi momitmku y  cdepi
teruionoctayanns: Posnopsmkxenns KaGinery MinictpiB Ykpainu Bing 18 ceprns
2017 poky Ne 569-p. Ogiyitinuii sichux Yrpainu. 2017. Ne 70. Ct. 2127.

% IIpo 3aTBepmKenHs HarionansHoi ekoHOMiUHOI cTpaTerii Ha mepion g0 2030 poky:
TTocranoBa Kabinery MinictpiB Ykpainu Bixg 3 Oepesnst 2021 poky Ne 179. Ogpiyitinui
sicHuk Ykpainu. 2021. Ne 22. Ct. 1015.

% TIpo cxpanemns Crparerii emeprernunoi Gesmnexu: Posmopsmxenns KaGinery
MinictpiB Ykpainu Bin 4 cepnns 2021 poky Ne 907-p. Odghiyiiinuii sicnux Yrpainu. 2021.
Ne 64. Cr. 4071.

20



of the renewable energy sector®. Its provisions are aimed at ensuring the
use of energy storage systems, balancing the operation of the power system,
and increasing the stability of electricity supply to consumers. The law
provides for the creation of a new participant in the electricity market — an
energy storage operator. It regulates the licensing of energy storage
activities, the possibility of using energy storage systems by consumers and
electricity producers, including those from renewable energy sources.

The implementation of all the above decisions aimed at significantly
improving the business climate in the alternative energy sector and creating
new opportunities to increase the sector’s capacity was suspended and
slowed down on 24 February 2022 due to the full-scale invasion of Ukraine
by the Russian Federation. The introduction of a special legal regime of
martial law throughout the country has undoubtedly affected the legislation
in the field of alternative energy. Therefore, it is appropriate to highlight the
fifth stage of development of legislation on the use of alternative energy
sources under martial law (from 2022 to the present time).

The permanent damage to a large part of the country’s energy
infrastructure as a result of hostilities has led to a reduction in renewable
generation, a deepening financial crisis in the alternative energy market, the
suspension of wind farm construction, and a limitation of payments under
the feed-in tariff for the period of martial law.

Important political and legal decisions made during the war that were
significant for the development of renewable energy sources in Ukraine
include connection of the energy systems of Ukraine and Moldova with the
energy system of Continental Europe (ENTSO-E) (16 March 2022);
approval by the European Commission plan (18 May 2022); granting
Ukraine the status of an EU candidate country (23 June 2022); signing of
the Joint Declaration of Association between Ukraine and the International
Energy Agency (IEA) (19 July 2022); ratification of the Agreement
between Ukraine and the European Union on Ukraine’s participation in the
EU LIFE Programme — Environment and Climate Action Programme
(20 September 2022); accession of the State Agency on Energy Efficiency
and Energy Saving of Ukraine to the European Clean Hydrogen Alliance
(23 September 2022); presentation of the National Recovery Plan of
Ukraine prepared by the Government of Ukraine and presented at the
Ukraine Recovery Conference (Lugano, Switzerland, 4-5 July 2022), etc 8,

7 Ipo BHeceHHS 3MiH /10 NEAKMX 3aKOHIB YKpaiHM IIOJI0 PO3BUTKY YCTaHOBOK
30epiranHs eHeprii: 3akoH Ykpainu Big 15 motoro 2022 poky. Oghiyitinuil 6icHux
VYxpainu. 2022. Ne 33. Cr. 1716.

88 Ykpaina Ta €Bponeiichkuii 3enenuit Kype. Pianuit MoniTopuHroBHii 38iT. 2022 pik.
URL.: https://dixigroup.org/analytic-cat/zvity/
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Extremely important events were the conclusion of a Memorandum of
Understanding on the establishment of a partnership in the field of energy
transition and renewable energy sources between the Ministry of Energy of
Ukraine and the Federal Ministry for Climate, Environment, Energy,
Mobility, Innovation and Technology of the Republic of Austria
(01 February 2023) and the signing of a Memorandum between the
Government of Ukraine and the European Commission on a strategic
partnership in the fields of biomethane, hydrogen and other synthetic gases
(03 February 2023)%. It is the agreed and coordinated work with the EU
that is the driving force for carrying out effective reforms in the field of
energy and on the way to the full integration of the energy markets of
Ukraine with the EU markets.

In connection with the need for further development of legal regulation
of relations in the field of alternative energy under martial law, in particular,
sale of alternative energy on free markets, resolution of the situation with
high bills for imbalances of producers of energy from alternative sources,
adoption of licensing conditions for carrying out storage business activities
energy, the development of the biomethane market, the improvement of the
procedure for conducting auctions in alternative energy, a number of
regulatory and legal acts were adopted™.

In particular, on July 29, 2022, the Laws of Ukraine were adopted: “On
the peculiarities of regulating relations on the natural gas market and in the
field of heat supply during the period of martial law and the subsequent
restoration of their functioning” and “On Amendments to Chapter
XX ”Transitional Provisions” of the Tax Code of Ukraine on Ensuring
Stable Functioning of the Natural Gas Market During Martial Law and
Subsequent Recovery”’?,

8 Vkpaina Ta €sponeiicbkuii 3enenmii kypc. Ksaprambmuit ormin Ne 5

(ciuenp-Oepe3enr 2023  poky). URL:  https://dixigroup.org/wp-content/uploads/
2023/04/2023_qg5_egdmonitor_ua.pdf

" TlmatomoBa €. O. TeHpmeHIii NPaBOBOrO pETyTIOBAHHA AaTbTEPHATHBHOI
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Bceykp. Hayk. koH(¢. (Opeca, 15 mmcrtom. 2022 p.) / 3a 3ar. pex.. A.10.H., 1pog.
€. XaputoHoBa, 1.10.H., npod. I. daBunooi; HY “Onecbka ropuanuHa akanemis. —
Oneca, 2022. C. 873-876.

™ TTpo 0coGMMBOCTI PETYJIOBAHHS BiJIHOCHH Ha PUHKY TPUPOJHOTO Tasy Ta y cdepi
TEIUIONOCTAYaHHS MiJ 4Yac Aii BOEHHOTO CTaHy Ta IOJAJBIIOrO BiJHOBJIEHHS 1X
¢dyHKionyBaHHs: 3akoH Ykpainu Bix 29 munus 2022 poxy. Ogiyiinuii éicnux Yrpainu.
2022. Ne 68. Cr. 4070.

2 TIpo BHeceHHs 3MiH g0 posaimy XX “Ilepexiani monoxenns” IlonatkoBoro
KolIekcy YkpaiHm momo 3abesnedeHHs CTaOUIBHOTO — (DYHKIIOHYBaHHS PHHKY
IPHUPOJHOTO Ta3y MPOTIArOM Jii BOEHHOTO CTaHy Ta MOJAJIbIIOTO BiTHOBIEHHS: 3aKOH
Ykpainu Big 29 munns 2022 poky. Ogiyitinuii sichux Yrpainu. 2022. Ne 68. Ct. 4071.
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A significant step for the development of the biomethane market was the
adoption by the Government of Ukraine of the resolution “On approving the
operation of the biomethane register” dated July 22, 202273, With the aim of
approving the licensing conditions for conducting energy storage business
activities and to resolve the situation with high bills for imbalances of
energy producers from alternative sources, a number of resolutions of the
NCRECP were adopted: “On Approval of the Licensing Conditions for
Conducting Energy Storage Business Activities”™ and “On approval of
changes to the Procedure for purchase by a guaranteed buyer of electric
energy produced from alternative energy sources”’.

On April 21, 2023, the Government of Ukraine decided to approve the
Energy Strategy of Ukraine for the period until 20507, which should reflect
the goals of the European Green Deal (Green Deal) and be based on the
principles of an integrated approach to the formation and implementation of
energy policy, creating conditions for the sustainable development of
Ukraine’s economy. The corresponding goals will be achieved through the
development of comprehensive use of renewable energy sources, modern
and safe nuclear generation, modernization and automation of transmission
and distribution systems. The strategy envisages Ukraine achieving carbon
neutrality in the energy sector by 2050. At the same time, the previous
Energy Strategy of Ukraine for the period until 2035 “Security, Energy
Efficiency, Competitiveness” from 2017 became invalid.

In addition, Ukraine and the EU began discussing the National Energy
and Climate Plan (NECP), which will be necessary to implement for the
integration of our country into the EU. The Ministry of Energy of Ukraine,
with the involvement of international experts, prepared a draft of the
National Energy and Climate Plan of Ukraine until 2030. Currently, the
Action Plan for post-war reconstruction and development of Ukraine for the
implementation of the Energy Strategy until 2050 is being finalized. It is

3 Ipo 3aTBepmkeHHs (QyHKIIOHYBaHHS peecTpy OioMeTaHy: mocTaHoBa KabineTom
MinictpiB Ykpainu Big 22 munusa 2022 poxy Ne 823. Ogiyiinuil sichux Yrpainu. 2022.
Ne 61. Cr. 3652.

"4 Tpo 3atBepmkenHs JIileH3iHHNX yMOB MPOBAHKEHHS TOCTIONAPCHKOT IISUTHOCTI 31
36epiranns eneprii: moctanoBa HKPEKIT Big 22 mumast 2022 poky Ne 798. URL:
https://zakon.rada.gov.ua/rada/main/b209

Tlpo s3arBepikeHHs 3MiH 10 IlopsAKy KyMiBJdi TapaHTOBAHMM MOKYILIEM
CJICKTPHYHOI eHeprii, BHUPOOICHOI 3 aNbTepPHATHUBHHUX JDKEPEN €HEepril: MOoCTaHOBa
HKPEKII Big 26 mummas 2022 poxy Ne 821. URL: https://zakon.rada.gov.ua/rada/
main/bh209

8 TIpo cxsanenHs EnepreTmunoi ctpaterii Ykpaiam ma mnepiojg mo 2050 poky:
Posnopsykenns KaGinery Minictpie Ykpainu Big 21 BitHs 2023 poky Ne 373-p.
Odgiyiinuii gichux Yrpainu. 2023. Ne 47. Cr. 2575.
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these two documents that should become part of the country’s post-war
reconstruction’’.

On May 3, 2023, the President of Ukraine signed the Law, which
provides for changes to the Budget Code of Ukraine and the introduction of
the State Fund for Decarbonization and Energy-Efficient Transformation’®.
In connection with the understanding of the need to reform the energy
legislation, increase its protection and ensure the stable operation of the
domestic energy system in the conditions of war and post-war
reconstruction, the Parliament of Ukraine on June 30, 2023 adopted in the
second reading the draft Law of Ukraine on Amendments to Certain Laws
of Ukraine on the Restoration and green transformation of the energy
system of Ukraine 7.

In modern conditions, the legislation in the field of alternative energy in
Ukraine is at the stage of reform, the path of which is chosen taking into
account the importance of ensuring the sustainable development of energy
production from alternative sources, as a key tool for guaranteeing the
energy independence of the state, taking into account all the challenges of
the war and post-war times, international obligations and environmental
transformations in the world.

1.3. The current state of legislative support
for the use of alternative energy sources in Ukraine

According to the above-mentioned periodization of the development of
national legislation in the field of alternative energy, it is possible to trace a
pronounced tendency to speed up and deepen rule-making. This directly
affects the state of both general energy legislation and individual
components of the latter (such as legal support for alternative energy).

The following are characteristic features of modern legislative support
for the functioning of alternative energy in Ukraine:

1) reforming energy legislation. This process, initiated by the adoption
of the new Law of Ukraine “On the Electricity Market, directly related to
the development of alternative energy in the state. Already at the integration
stage (2011-2017) of the development of the legislation, the critical

m Odiuiitnuit caur MiHicrepcTBa SKOHOMIKH VYkpainu. URL:
https://www.me.gov.ua/?lang=uk-UA

8 Ypsosuit mopran. €uHui BeG-NOpTAN OpraHiB BUKOHaBUOi Biagu Ykpainnm. URL:
https:/Aww.kmu.gov.ua/timeline?&type=posts&from=03.05.2023&til1=03.05.2023

™ Odiuiiinmit BeO-roprain Bepxosuoi  Paiau Vkpainu. URL:
http://wl.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=76021

8 Tlpo puHOK enekTpuuHOi eHeprii: 3akoH Ykpainm Bim 13 kBiTHa 2017 poky.
Bioomocmi Bepxosnoi Paou. 2017. Ne 27-28. Cr. 312.
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inconsistency of the previous legislation, which preserved the traditional
model of the energy market, with the needs of alternative energy became
evident. On the one hand, the rapid development of “green” generation
served as one of the main factors that catalyzed the restructuring of the old
energy system, whose centralized and monopolized model did not meet
modern requirements and was not able to meet the needs of alternative
energy. On the other hand, the change in the model of the energy market
stimulated even more rapid development of alternative energy in Ukraine;

2) combination of both economic and environmental aspects. Economic
growth largely depends on the level of development of the country’s energy
sector, which is the basis for the functioning of all sectors of the economy.
One of the most effective ways is the development of alternative types of
energy, which will make it possible to ensure energy independence from
external economic and political factors. In turn, alternative energy is exactly
that type of energy, which is characterized by inexhaustibility, autonomy,
economy and safety for the environment;

3) the combination of the imperative-dispositive character of legal acts.
The imperative character is manifested, first of all, in the clearly established
competences and duties of the subjects of legal prescriptions, both state
authorities and legal entities. Despite the importance of state regulation in
the field of alternative energy, contractual regulation is gaining importance
as an independent legal method of organizing specific individual
relationships of economic entities, which exists alongside their regulatory
and legal regulation, which justifies their dispositive nature;

4) the absence of a clear system of legislation in the field of alternative
energy. This is an extremely negative factor, since the absence of a well-
thought-out and scientifically based system of legislation reduces the
effectiveness and quality of legal regulation of relevant social relations. In
addition, the majority of normative legal acts in the field of alternative
energy are constantly changing and are purely declarative in nature, and in
some cases even worsen the situation of producers of alternative energy. It
should be noted that the rule-maker misses a rather convenient moment for
systematization actions, since it was during the changes experienced by
modern energy legislation that systematization would take place in the
easiest and relatively painless way. At the same time, the systematization of
legislation in the field of alternative energy should take place taking into
account the system of general energy legislation. In addition, the lack of a
coordinated, theoretically grounded and holistic approach to the process of
improving the legislation does not make it possible to establish an orderly,
consistent and balanced state policy;

5) significant degree of dynamism of legislation. During 2017-2023,
both general energy legislation and special legislation in the field of
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alternative energy are in a state of permanent change. Changes are made to
the main energy laws on average every six months, which modify the
regulatory environment. Sub-legislative legal regulation is especially
actively changing. All these manifestations are a fairly typical consequence
of the energy reform, which entails the ongoing turbulence of the regulatory
environment. However, at the same time, a characteristic feature of such
dynamic legislation should be the fact that the lawmaker makes the relevant
changes not as a result of strategic foresight, but as a hasty and, as a rule,
belated reaction to events and changes in social relations that have already
taken place;

6) reduction of the protectionism of the legislation, which had two main
waves associated with the state-financial collapse and martial law.

The first wave occurred during 2020, when legislation in the field of
alternative energy experienced a significant decline in its protectionism.
First of all, the legal basis for setting the “green” tariff was drastically
changed, which was the result of the inability of the state, in the person of
the Guaranteed Buyer, to settle with producers of energy from alternative
sources in time and in full. The main problem with this step is that the rules
regarding “green” tariffs were changed not only prospectively, but also
retrospectively — that is, “green” tariffs were also reduced for those
manufacturers already operating in the market. Secondly, constitutional
submission No. 3/332(20) dated July 17, 2020, was a significant blow to the
protectionism of legislation in the field of alternative energy. In accordance
with it, a group of Deputies asks to recognize as unconstitutional the
provisions of the first — fourth paragraphs of the second part, the third part,
the sixth — ninth parts, the twelfth — twenty-second parts, the twenty-sixth
part, the twenty-eighth part — the thirty-third article 9-1, the provisions of
article 9-2 of the Law of Ukraine “On Alternative Energy Sources” dated
February 20, 2003, the provisions of parts two, four, paragraph 3 of part
nine of Article 65 of the Law of Ukraine “On the Electric Energy Market”
dated April 13, 2017. In this submission, it is noted that the provisions of
the first — fourth paragraphs of the second part, the third part, the sixth —
ninth parts, the twentieth — twenty-second parts, the twenty-sixth part, the
twenty-eighth — thirty-third parts of Article 9-1 and the provisions of Article
9-2 The content of Part 3 of Article 42 of the Constitution of Ukraine
regarding the state’s duty to ensure competition in business activity does not
correspond to the law. Unequal conditions are established for all subjects
that produce electricity in Ukraine, in particular, for those that produce
electricity from alternative sources, the introduction of the “green” tariff
establishes advantages that producers of other types of electricity do not
have. In addition, the provisions of part two — thirty-three of Article 9-1 also
establish unequal conditions for obtaining a “green” tariff among the

26



entities themselves that produce electricity from alternative sources
(depending on the type of electricity facility, the date of its commissioning,
etc. set different amounts and terms of compensation under the “green”
tariff).

Although the decision on this issue has not yet been made, the very fact
of the existence of this submission undermines the policy of protectionism
in the field of alternative energy. Recognizing the relevant provisions of the
legislation in the field of alternative energy as unconstitutional will entail a
whole series of negative consequences for Ukraine (even more image
losses, a decrease in investment attractiveness, a significant number of
lawsuits before international commercial arbitrations, a decline in the
development of the industry, loss of assets acquired as a result of the energy
reform, stopping energy transition and implementation of sustainable
development goals, etc.).

7) “programmatic” character of legislation in the field of alternative
energy. Nowadays, Ukraine is on the way to choosing the next vector of
development of the national energy system. In recent years, there has been
an awareness of the significant importance of alternative energy sources for
social life and the functioning of the state. This is particularly well
illustrated by statistical data on the amount of destruction caused by military
actions: in general, about 30% of solar generation and more than 90% of
wind generation have been destroyed or are in the occupied territories®.
Certainly, these losses cause a forced regression in the development of the
country’s energy system, especially in the direction of achieving
sustainability. Currently, there are attempts to compensate for these losses
to some extent due to the intensity of rulemaking. This creates a state of
increased “programmatic” legislation. This feature of modern legislation in
the field of alternative energy is confirmed by the analysis of the nature of
rule-making in the last two years. In particular, the National Economic
Strategy of Ukraine for the period until 2030, approved by the resolution of
the Government of Ukraine dated March 3, 2021, defines one of the key
guidelines in the economic policy of Ukraine to be the decarbonization of
the economy (increasing energy efficiency, development of renewable
energy sources, development of the circular economy and synchronization
with the initiative “European Green Course”)®. The Energy Security
Strategy of Ukraine, approved by the order of the Government of Ukraine

8 TIpoekr ITnany BinHOBJIEeHHs Ykpainu. Matepianu po6ouoi rpymnu “Enepreruuna
6esmeka”. 2022. URL: https://www.kmu.gov.ua/storage/app/sites/1/recoveryrada/ua/
energy-security.pdf

82 Tpo sareepmxenns HarionansHoi ekoHOMiuHOI cTparterii Ha iepion 10 2030 poky:
nocraHoBa KabGinery MinictpiB Ykpainu Bin 3 Oepesust 2021 p. Ne 179.0¢iyitinui
gicnux Vkpainu.2021. Ne 22. Cr. 1015.
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dated August 4, 2021, defines the strategic goals of ensuring the energy
security of the state and the tasks to achieve them: stimulation of import
substitution, in particular through the development of bioenergy, wind
energy, justified increase in the production of energy resources;
implementation of a set of measures to expand the use of local alternative
fuels; development of a set of measures for the integration of consumers
using renewable energy sources for their own consumption into the work of
the United Energy System of Ukraine; implementing a justified increase in
the share of renewable energy sources, taking into account the requirements
for ensuring the operational security of energy supply systems and the
impact on the price parameters of the energy market, etc.%.

The draft order of the Government of Ukraine “On the National Action
Plan for the Development of Renewable Energy for the Period Until 2030~
is posted on the official website of the State Agency for Energy Efficiency
and Energy Saving of Ukraine®. It contains indicative goals for the
development of renewable energy and measures of a legal and
organizational nature are determined, the implementation of which will
create the basis for achieving the specified goals. Another example: the
order of the Government dated April 21, 2023 “On the approval of the
Energy Strategy of Ukraine for the period until 20507%, that cancels the
decree dated August 18, 2017 “On the approval of the Energy Strategy of
Ukraine for the period until 2035 “Safety, energy efficiency,
competitiveness” and establishes the need for the Ministry of Energy,
together with other central bodies of the executive power, to ensure, within
a three-month period, the development of a plan of measures for
implementation Energy strategy of Ukraine for the period until 2050.

The main feature of these regulatory and legal acts of a program nature
is the desire to reform the energy sector, further development of the use of
alternative energy sources, and adaptation of Ukrainian legislation to EU
legislation. A key element of successful European integration is achieving a
certain level of consistency of Ukrainian legislation with the modern
European legal system or bringing Ukrainian legislation into line with EU
law standards. This can be possible by improving the existing legislation,

8 Tpo cxpanenns Crpaterii eHepreTHuHoi Gesmexu: posnopsikenHs KaGinery
MinictpiB Ykpainu Big 04 cepras 2021 p. Ne 907-p.Odghiyitinu sichux Vpainu. 2021.
Ne 64. Cr. 4071.

8 poext posnopsmkenns Kabinery MinictpiB Ykpainu “ITpo Harionanshuii nian
i 3 PO3BUTKY BIiJHOBIIIOBAHOT eHepreTuku Ha mnepiox 1o 2030 poky”. URL:
https://saee.gov.ua/uk/content/elektronni-consultatsii.

8 TIpo cxpanenns EnepreTwunoi crparterii Ykpainum Ha mepiom mo 2050 poky:
posnopsypkennst Kabinery MinictpiB Ykpainu Bix 21 xBitHs 2023 poky. Odhiyitinuii
sicHux Vkpainu. 2023. Ne 47. ct. 2575.
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developing projects and adopting normative legal acts and fulfilling
Ukraine’s international legal obligations in the field of European
integration;

8) unregulated use of certain types of alternative energy sources. The
main alternative sources of energy in Ukraine are wind energy, solar energy
and water energy. However, there are other types of alternative energy
sources that are very widely used in the world, but have not yet found
proper application and legal regulation in the legislation of Ukraine. In
particular, it is told about such types of energy as aerothermal, geothermal,
hydrothermal. The legal regulation of these types of energy is fragmentarily
contained in the Law of Ukraine “On Alternative Energy Sources” dated
February 20, 2003, which provides their definition and some provisions on
the peculiarities of the legal regulation of their use, but this is not sufficient
for the proper introduction of these types of energy into the country’s
energy sector.
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CHAPTER 2. LEGAL REGULATION OF BIOENERGY
IN UKRAINE

2.1. Legislative support of bioenergy in Ukraine

In general, bioenergy is an electric power industry based on the use of
biofuel produced from biomass. This is a non-fossil biologically renewable
substance of organic origin, capable of biological decomposition, in the
form of products, waste, and residues of forestry and agriculture (crop and
animal husbandry), fisheries, and technologically related industries, as well
as a component of industrial or household waste, capable of biological
decomposition?.

Bioenergy, as well as other areas of alternative energy, was in the phase
of active development and modernization until 2022. At the same time,
even in the context of the ongoing war, this sector was able to continue
moving forward, realizing the need for energy independence of the country
and sharing European values in the field of green energy. At the same time,
it should be noted that on the one hand, the use of biomass is an affordable
and convenient way to reduce greenhouse gas emissions, on the other hand,
bioenergy has serious downsides: expanding agricultural land use,
increasing agricultural burden on the environment, exacerbating food
security problems, etc. Balancing these important issues is a difficult task
for all countries that have favorable bioenergy prerequisites, particularly,
for states with a developed agricultural sector.

That is why the issue of whether the legislation is ready for this fast and
rapid development of social relations is urgent?. Undoubtedly, Ukraine
needs strong conceptual foundations for the development of such a legal
and regulatory framework. Consequently, the domestic legislative ensuring
of bioenergy as a component of alternative energy is heterogeneous,

! Mpo aneTepHaTWBHI BUAM NanmBa : 3akoH Ykpainw Big 14 ciums 2000 poky:
Bioomocmi Bepxoenoi Paou Yxpainu. 2000. Ne 12. Cr. 94.

2 Xapuronosa T. €., T'purop’eBa X. A. J[OKTpHHA TIPaBOBOTO pETYIOBAHHS
aIbTEPHATHBHOI CHEPreTMKM B YKpaiHi : cydacHl TeHaeHuii po3sutky. KELM
(Knowledge, Education, Law, Management). 2020. Ne 3 (31). C. 295-296. (C. 295).
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characterized primarily by numerous by-laws, general declarative legislative
norms, as well as some inconsistency in legal regulation.

Due to the constant development of bioenergy, there is no universal
model for building bioenergy legislation in Ukraine. There is also no rigidly
defined periodization of its development. In particular, agreeing in whole
with the general periodization of the formation of the legislation of Ukraine
in the field of alternative energy®, it should be noted that bioenergy
legislation has certain features in its development that cause sometimes a
different partition into periods depending on the content of the stage.

The first is the implementation stage (1993-2002), at which
amendments to the current and adoption of new regulatory acts in the use of
renewable energy sources begin. The purpose of this stage was to legislate
the basic concepts, ideas, and principles of alternative energy. The main
laws of this stage were the Law of Ukraine “On Energy-Saving” of July 1,
19944 which has now lost its effect, and the Law of Ukraine “On
Alternative Types of Fuel” of January 14, 2000°. It contains mainly
definitions of the concepts of “alternative fuels”, “biomass”, “biogas”,
“biofuels™, etc.

The second stage of formation and development (2003-2010) is
characterized by the development and reform of the energy complex and the
expansion of the network of alternative energy facilities and renewable
sources. The basic legislative act in the studied sphere is the Law of Ukraine
“On Alternative Energy Sources” of February 20, 2003, which defines the
legal, economic, ecological, and organizational basis for the use of
alternative energy sources and helps to expand their use in the fuel and
energy complex. The main regulatory act regulating the use of biomass and
biogas at this stage is the Law of Ukraine “On Amendments to Certain
Laws of Ukraine on Promoting the Production and Use of Biological Fuels”
of May 21, 2009°. This act is aimed at stimulating the production and use of
biological fuels, the development of the national fuel market in Ukraine
based on biomass attraction, as renewable raw materials for the manufacture
of biological fuels.

% Mnatonosa €. O. Etanum po3BuUTKy 3aKOHOAaBCTBa y cdepi BUKOpHMCTaHHS
aIbTCPHATHBHUX JKepel eHeprii B YkpaiHi. fOpuouunuii naykoeuil enekmpoHHuil
xypHai. 2020. Ne 8. C. 251-255.

4 Tpo eneprosGepexenns : 3akon Ykpainu Bin 01 ymnus 1994 poky. Bidomocmi
Bepxoenoi Paou Yxpainu. 1994. Ne 30. Ct. 283 (smpamus uunnicmo 13.11.2021 poxy).

5 Ipo anbTepHAaTHBHI BUAM ManuBa : 3akoH Ykpainu Bix 14 ciuns 2000 poky:
Bioomocmi Bepxosnoi Paou Ykpainu.2000. Ne 12. Cr. 94.

6 [Ipo BHECEHHS 3MiH /10 JEAKMX 3aKOHIB YKpaiH W00 CIPUSAHHS BUPOOHUUTBY Ta
BUKOPUCTaHHIO 010JIOTIYHMX BUAIB manuBa . 3akoH Ykpainu Bix 21 tpaBus 2009 poky.
Bioomocmi Bepxosnoi Paou Ykpainu.2009. Ne 40. Cr. 577.
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In addition, at the stage of formation and development, several by-laws
were adopted detailing the provisions of the laws and regulating the
functioning of bioenergy in more detail. Such by-laws are: The program for
the development of the production of diesel biofuels, approved by The
Resolution of the Cabinet of Ministers of Ukraine of December 22, 20067;
The concept of the state specific scientific and technical program for the
development of the production and use of biological fuels, approved by the
order of the Cabinet of Ministers of Ukraine of February 12, 2009 8,

A feature of this period is that the legislation gradually turns from
declarative to more detailed and specific, including provisions for the use of
various biological fuels, rules for the production of biological energy, as
well as requirements for activities and subjects involved in bioenergy.

Unlike the first and second stages, the third stage of cooperation and
partnership (2010-2017) is aimed at creating a favorable investment
climate in the energy sector, as well as Ukraine’s accession to the European
Energy Community and adopting international experience in bioenergy. In
this regard, the Law of Ukraine “On Electricity Market” of April 13, 2017°
introduced a number of significant innovations.

One of the priority directions for the development of legislation in the
field of alternative energy at the third stage is international cooperation.
Thus, the Law of Ukraine “On Ratification of the Protocol on the Accession
of Ukraine to the Agreement on the Establishment of the Energy
Community” of December 15, 2010 imposed an obligation on Ukraine to
implement a number of EU directives, including the Directive 2001/77/EC
on the promotion of electricity produced from renewable energy sources in
the internal electricity market. In addition, Ukraine, as a party to the
United Nations Framework Convention on Climate Change!! and the Kyoto
Protocol, ensures the fulfillment of obligations under these international
agreements. The development of the Ukrainian economy, taking into

" TIpo 3aTBepmKeHHs IIporpaMm po3BUTKY BHPOGHHIITBA AM3ENLHOTO OioTanmBa :
noctanoBa Kabinety MinictpiB Ykpaiuu Big 22 rpyaus 2006 poky. Ogiyitinui eicHux
Vxpainu. 2006 p. Ne 52. Cr. 3497.

8 Ipo 3arBepmxenns Kounenuii JlepaBHOI IIbOBOT HAYKOBO-TEXHIYHOT IPOrpaMu
PO3BUTKY BHPOOHHIITBA T4 BUKOPHCTaHHS 010JOTIYHUX BHIIB IAJHBa : PO3MOPSHKCHHS
Kabinetry MinictpiB Ykpainu Bix 12 mororo 2009 poky. Ogiyitinuii icnux Ykpainu.
2009 p. Ne 21. Cr. 682.

® Mpo puHOK enekTpuuHOi eHeprii : 3akon Ykpainu Bin 13 kBitHa 2017 poky.
Bioomocmi Bepxoenoi Paou Yxpainu. 2017. Ne 27-28. Cr. 312.

1 TIpo parudikanito IIpoTokony mnpo npuenHanHs Ykpainu jgo JloroBopy mpo
3acHyBaHHs Enepretnunoro CrniBroBapucTsa : 3akoH Ykpainu Bin 15 rpyans 2010 poky.
Bioomocmi Bepxognoi Paou Yxpainu. 2011. Ne 24. Cr. 170.

1 po parudixaniro Pamxosoi xousennii OOH npo 3MiHy KiiMaty : 3akoH Ykpainu
BiJ 29 sxoBTHs 1996 poky. Bioomocmi Bepxosrnoi Paou Ykpainu. 1996. Ne 50. Cr. 277.
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account the reduction of greenhouse gas emissions, also provides for the
Paris Agreement, ratified by the Law of Ukraine of July 14, 2016%,

Among the by-laws of this stage, it is worth paying attention to the
resolution of the Cabinet of Ministers of Ukraine “On approval of the
Regulation on the State Agency for Energy Efficiency and Energy Saving
of Ukraine” of November 26, 2014%3, which announced the creation of a
new state authority with special competence in the field of energy.

The fourth stage of modernization (2017 — February 24, 2022) provided
for reforming the legislative support of the industry, as well as improving
the electricity generation sector itself from renewable sources of energy,
including biomass. On August 18, 2017, the Cabinet of Ministers of
Ukraine issued an order to approve the integrated Energy Strategy of
Ukraine for the period up to 2035 <“Safety, energy efficiency,
competitiveness”, which determined that “the main measures for the
implementation of strategic goals in the renewable energy sector are an
increase in the use of biomass in the generation of electric and thermal
energy by: promoting the use of biomass as a fuel in enterprises where
biomass is a residual product; informing about the possibility of using
biomass as a fuel in individual heat supply; promoting the creation of
competitive biomass markets™,

The Energy Strategy was to contribute to the growth of the share of the
energy sector, which uses solid biomass and biogas as an energy resource.
At the same time, not all planned tasks were completed in full before the
start of the full-scale war in Ukraine, and in the future the effective
implementation of this act became impossible. On April 21, 2023, the
Cabinet of Ministers of Ukraine determined the need to approve the Energy
Strategy of Ukraine for the period up to 2050 and entrusted the Ministry of
Energy of Ukraine, together with other central executive bodies, to ensure
the development of an action plan for the implementation of this Strategy
within three months. The new document should contain a set of legal norms
that will overcome existing problems in the field of alternative energy in
general and bioenergy in particular, as well as bring the industry to a
qualitatively new stage of development.

2 TIpo parmdixaniro IMapuspkoi yroam : 3akon Ykpainm Bix 14 mumms 2016 poxy.
Bioomocmi Bepxosnoi Paou Ykpainu. 2016. Ne 35. Cr. 595.

13 MIpo 3atBepmkenns Ionosxkenns npo JlepikaBHe areHTCTBO 3 €HEProeeKTHBHOCTI
Ta eHepro3OepexeHHs YkpaiHu : moctaHoBa KaGinery MinicTpiB VYkpainu Bix
26 mucronana 2014 poxy. Oghiyitinuii gichux Yrpainu. 2014. Ne 97. Cr. 2801.

14 TIpo cxBanenns Enepretnunoi crparerii Ykpainm Ha mnepion mo 2035 poky
“besrneka, eHeproe(eKTHBHICTb, KOHKYPEHTOCIIPOMOXKHICTB” : po3nopsiukeHHs Kabinery
MinictpiB Ykpaiuu Big 18 ceprns 2017 poky Ne 605-p. Ypsaoosuii kyp ‘ep Bin 08 BepecHs
2017 poky Ne 167 (6mpamuna wunnicms 21.04.2023 poxky).
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The stage of bioenergy development under martial law and post-war
reconstruction (February 24, 2022 — post-war time) is the fifth, ongoing
stage. The development of legislation during the war and after its end
cannot be divided, since the post-war reconstruction of the industry is
directly connected with the war and the devastating consequences that it has
already brought and, unfortunately, can lead to in the future. The second
factor in the continuity of the stage is the fact that despite martial law, the
bioenergy industry, although slowly but developing, accelerates the
achievement of the main goal of using renewable energy sources —
decarbonization of the country’s economy and the “green” transition.

The need to guarantee the energy independence of the country, the
numerous destructions of critical infrastructure, and the ruining of
renewable energy facilities or their placement in temporarily uncontrolled
territories are all factors that determine the need for the further development
of the alternative energy industry and the development of the latest
legislation that should ensure legal regulation of issues in this area taking
into account the realities of today. An example of such regulatory acts
should be the above-mentioned Energy Strategy of Ukraine for the period
up to 2050, as well as the Plan for the Restoration of Ukraine until 2032,
presented by the Cabinet of Ministers of Ukraine in July 2022 at an
international donor conference in Lugano, Switzerland. The last of these
documents will become a road map according to which the post-war
development of Ukraine will take place.

As noted on the official website of the Cabinet of Ministers of Ukraine,
the Recovery Plan of Ukraine is based on five basic principles, namely:
immediate beginning and gradual development; building fair welfare;
integration into the EU; rebuilding better than it was on a national and
regional scale; stimulating private investment. One of the programs under
which the revival of the state should take place is energy independence and
the Green Deal. Important is the fact that according to the rulemaker, the
development of the production of biofuels (bioethanol, biodiesel,
biomethane, biomass) from agricultural products, residues and waste — acts
as a priority direction for the implementation of this course.

In addition, on June 30, 2023, the Verkhovna Rada of Ukraine adopted
the Law “On Amendments to Certain Laws of Ukraine on the Restoration
and “Green” Transformation of Ukraine’s Energy System”%, which is
aimed at strengthening Ukraine’s energy independence due to the
development of decentralized generation of electricity from renewable

>

15 IIpo BHECEHHS 3MiH 10 JIESIKUX 3aKOHIB YKpalHH IOAO BiJHOBJICHHS Ta “3€JICHOI’
TpaHchopMmanii eHepreTHyHoi cucTeMHu YKpaiHu @ 3akoH Ykpainn Bin 30 uepBHs
2023 poxky. I'onoc Yrpainu Bin 26.07.2023. Ne 18.
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sources. The adoption of this law will contribute to the development of
renewable electricity on a competitive basis and create prerequisites for
deeper integration of green generation into the power system and the
electricity market.

2.2. Environmental and legal protection of lands
and soils during biomass production

Despite all the advantages of bioenergy, it is impossible to ignore the
problem of soil deterioration due to an excessive increase in sown areas for
energy crops, which negatively affects the quality of land. That is why
increasing demand for biomass as an energy source can generate a risk of
depletion of land resources.

The need for special legal regulation of the use and protection of land
and soils is justified in regulatory acts of a program nature. The Law of
Ukraine “On the Key Principles (Strategy) of the State Environmental
Policy of Ukraine for the Period till 2030” of February 28, 2019 provides
that the modern use of land resources of Ukraine does not comply with the
requirements of rational environmental management. The state of land
resources of Ukraine is close to critical, the reasons for which are violation
of the ecologically balanced ratio between categories of land, reduction of
the territory of unique steppe areas, excessive ploughness of the territory,
and disruption of the natural process of soil formation, the use of
inappropriate technologies in agriculture, industry, energy, transport and
other branches of economy, focus on achieving short— and medium-term
economic benefits, ignoring the environmental component and negative
consequences in the long term. One of the main strategic goals, according to
this Act, is to ensure the sustainable use and protection of land, improve the
condition of affected ecosystems and promote the achievement of a neutral
level of land degradation, increase the level of awareness of the population,
landowners and land users regarding the problems of land degradation.
However, an example of ignoring the principle of rational use and
protection of land is the Program for the Development of the production of
diesel biofuels, approved by the Resolution of the Cabinet of Ministers of
Ukraine of December 22, 2006 No. 17747, noting the need to increase
crops for biofuel production, in particular, the expansion of rapeseed

16 TTpo OcHoBHI 3acanu (CTPATErilo) AEPKABHOT EKOJNONIYHOT MONITHKH YKpaiHu Ha
niepion 1o 2030 poky : 3akoH Ykpainu Bix 28 motoro 2019 poky. Bidomocmi BepxosHoi
Paou Vrpainu. 2019. Ne 16. cr. 70.

1 Tlporpama po3BATKY BHPOGHMITBA JM3EIBHOrO OiOmamMBa : 3aTBEPKEHA
nocraHoBoro KabGinery MinictpiB Ykpaiuun Bim 22 rpyans 2006 poky Ne 1774.
Odgiyiinuii éichux Yrpainu. 2006. Ne 52. ct. 3497.
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growing areas, increasing its yield, but measures are not provided for the
rational use and protection of land in the process of such activities.

In this regard, there is a problem of legal protection of lands that are used
for the production of biomass. General legal requirements for land protection
are provided for by the Land Code of Ukraine!® and a number of laws of
Ukraine: “On Land Protection” of June 19, 2003'°, “On State Control Over
the Use and Protection of Land” of June 19, 20032%°, “On Land Reclamation”
of January 14, 20002, “On Pesticides and Agrochemicals” of March 2,
19952, etc. However, there is no regulatory act that provides for special
measures for the protection of land and soils in the production of biomass?.

In general, biomass production is associated with the use of agricultural
land. Thus, Article 36 of the Law of Ukraine “On Land Protection” of June
19, 2003 provides that the protection of land during economic activities on
agricultural lands is provided on the basis of the implementation of a set of
measures to preserve the productivity of agricultural lands, increase their
environmental sustainability and fertility of soils, as well as limit their
withdrawal (redemption) for non-agricultural needs. Land protection in the
carrying out of economic activities, which refers to the bioenergy sector of
the economy to a certain extent, is devoted to Section VI of the Law of
Ukraine “On Land Protection”. However, these norms are generalizing in
nature and do not reflect the specifics of biomass production and the
peculiarities of its impact on land resources.

To prevent environmental damage, ensure environmental safety,
environmental protection, rational use and reproduction of natural
resources, in the process of making decisions on economic activity, which
can have a significant impact on the environment, taking into account state,
public and private interests, the Law of Ukraine “On Environmental Impact

18 3emenbuuil konekc Ykpainu : mpuitnstuii 25 skoBtHs 2001 poky. Bidomocmi
Bepxosnoi Paou Yxpainu. 2002. Ne 3-4. ct. 27.

9 TIpo oxopoHy 3emens : 3akoH Ykpaimu Bim 19 gepsms 2003 poky. Bidomocmi
Bepxosnoi Paou Vkpainu. 2003. Ne 39. ct. 349.

2 [Ipo nepkaBHUH KOHTPOJbL 32 BUKOPHCTAHHSM Ta OXODOHOK 3€MENb : 3aKOH
Vxpaiuu Big 19 gepsus 2003 poky. Bioomocmi Bepxoenoi Paou Yrpainu. 2003. Ne 39.
cT. 349.

2l TIpo memioparito 3eMenb: 3akoH Ykpainu Bin 14 ciuns 2000 poky. Bidomocmi
Bepxoenoi Paou Ykpainu. 2000. Ne 11. ct. 90.

2 Tlpo mecTunuau i arpoximikaté : 3akoH Ykpainum Bix 02 Gepesus 1995 poky.
Bioomocmi Bepxoenoi Paou Yxpainu. 1995. Ne 14. ct. 91.

2 Yymauenko 1. €. Exosoro-mpapoBi BUMOTH Ta 3al00DKHUKH, 1O 3a0€3MedyI0Th
OXOpOHY 3eMeNlb Ta IPYHTIB IiJi 4ac BHUPOOHHMUTBA Oiomacu. FOpuduunuii Haykoeuil
enexkmponHutl acypran. 2021. Ne 5. C. 122-125.
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Assessment” of May 23, 2017 was adopted. The impact on the
environment is recognized as any consequences of the planned activity on
the environment, including consequences for the safety and health of
people, flora, fauna, biodiversity, soil, air, water, climate, landscape, natural
areas and objects, historical monuments and other material objects or for the
totality of these factors, as well as the consequences for objects of cultural
heritage or socio-economic conditions, which are the result of changes in
these factors. Article 3 of this Law defines the scope of environmental
impact assessment, in which bioenergy, biomass production in agriculture
are not included. Taking into account all the environmental risks of biomass
production activities, it is necessary to eliminate such a legislative gap®.
However, this view remains controversial, because it can become a factor of
arbitrary inhibition of industry development.

Some environmental standards that apply to subjects of electric and
thermal energy production from biomass are also included in the Law of
Ukraine “On Electricity Market” of April 13, 2017%. Thus, according to
Part 1 of Article 14 of this Law, electric power enterprises must comply
with the requirements of the legislation on environmental protection, carry
out technical and organizational measures aimed at reducing the harmful
impact of electric power facilities on the environment, and are also
responsible for violating the requirements of the legislation on
environmental protection. However, such a norm is distinct and has no
independent regulatory value. The criteria for assessing the environmental
safety of the activities of individuals and legal entities are environmental
standards. The system of standards in the field of environmental protection
is defined by Article 33 of the Law of Ukraine “On Environmental
Protection” of June 25, 1991%. However, several special standards in the
field of land protection and soil fertility reproduction are defined in Article
165 of the Land Code of Ukraine. Failure to comply with the established
environmental standards and norms for the protection of land and soils leads
to the loss of soil fertile properties, so there is a need for more intensive use
of fertilizers.

2% TIpo omiHKy BNIMBY Ha JOBKimIA : 3akoH Ykpainu Bix 23 Tpasms 2017 poky.
Bioomocmi Bepxognoi Paou Yxpainu. 2017. Ne 29. ct. 315.

% Yymauenko 1. €. Ekonoro-npaBoBi BUMOTH Ta 3aMOGDKHHUKH, WO 3a0€3MedyoTh
OXOpOHY 3eMeJIb Ta IPYHTIB MiJ 4ac BHpOOHuUTBa Oiomacu. FOpuduunuii Haykosui
enexmponnutl scypuan. 2021. Ne 5. C. 122-125.

% TIpo puHOK eJeKTpU4HOi eHeprii : 3akoH Ykpainum Bin 13 kBitas 2017 poky.
Bioomocmi Bepxoenoi Paou Yxpainu. 2017. Ne 27-28. cr. 312.

2 TIpo 0XOpOHY HABKOJHMUIHLOTO MPUPOIHOTO CEPENOBHINA : 3aKOH YKpPAiHH Bil
25 yepBHs 1991 poky. Bioomocmi Bepxosroi Paou Vkpainu. 1991. Ne 41. c1. 546.
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The question of the possibility of growing energy crops on lands with
low fertility remains controversial in the doctrine. In particular, such lands
include degraded and low-productive land plots. The use of unproductive
land for the cultivation of bioenergy crops can become one of the priorities
of the state agricultural policy of Ukraine. Planting plantations of perennial
bioenergy plants on unproductive and erosion-prone lands will help restore
their fertility and ensure a steady supply of high-quality raw materials for
the production of various types of biofuels®. Considering this, experts
recommend choosing land for these crops, useless (or not very useful) for
agriculture?. That is, those that usually have to be mothballed. According to
the State Agency on Energy Efficiency and Energy Saving of Ukraine,
when using, for example, 4 million hectares of such poor lands for growing
energy willow, poplar, miscanthus, etc., their further processing for
combustion in boilers, about 20 billion m® of gas can be replaced annually.
The Agency supports their full-scale use for appropriate purposes to
increase the volume of biomass substitution of natural gas®. In addition, it
is proposed to recognize the cultivation of energy crops on degraded and
unproductive lands, the economic use of which is environmentally
dangerous and economically inefficient, as a measure to preserve them3.,
However, it is worth noting that the goals of plant biomass production may
not coincide with the goals of land conservation, which, under certain
conditions, are a priority for sustainable development, so when using low-
productivity or degraded land plots, you should, first of all, ensure that their
use does not cause even more damage to the lands, and their conservation
time has not become even longer.

Modern environmental and legal provision of land protection in biomass
production is a symbiosis of environmental, land, agrarian and energy
legislation. The study of these legal norms indicates that they do not fully
reflect modern trends and environmental requirements for the protection of
land resources in the context of active search and application of innovative
methods in the energy sector of the economy, namely in the production of

2 Poik M. B., T'amkenko O. M. ArpOeKoJIOTiYHi acmeKTH CTaJoro PO3BHTKY
6ioenepretuxu. bioenepeemura. 2020. Ne 1. C. 4-7.

2 Teneryxa I., parnes C., Kyuepyk I1., Marsees FO. TIpaktiunuii nociGHHK 3 BUKO-
pHCTaHHs 6iOMacH B SIKOCTI MaJIMBA Y MyHILMIIAJIEHOMY CEKTOpi YKpaiHH (11 HpeICTaBHUKIB
arponpoMucIoBoro komiuiekcy). Kuis : IIporpama possurky OOH, 2017. C. 49.

% BupouryBaHHsS €HEPTETHYHUX KyIbTYp B YKpaiHi € BaIMBOK CKIAIOBOK Y
HampsMKy 3amimeHHs razy. URL: https://www.saee.gov.ua/uk/news/1209 (nmara
3BepHeHHA: 10.06.2023 poky).

31 Tlactyx A.B. TlpaBoBe perymioBaHHS BMPOIIYBAaHHA Ta TepepoOJIeHHs
CLIBCHKOTOCIIOAAPCHKOT CHPOBUHH JUIsl BUPOOHHUIITBA OiomainuBa : aBToped. Auc. ... KaHj.
topuz. Hayk : 12.00.06. Kuis, 2017. 18 c.

38



biomass. The current state of environmental and legal requirements for the
protection of land and soils for the needs of bioenergy is provided by
general standards, without taking into account the peculiarities of such
activities. In Ukraine, there is no special legal regulation aimed at
preserving the quality, and fertility and preventing depletion of land and
soils during biomass production. Therefore, it should be timely to introduce
special focused relevant norms into the current legislation. In addition, it is
necessary to take into account the obligations of Ukraine as a member of the
Energy Community and the party to the Association Agreement with the
EU and introduce into national legislation the imperative of biomass
sustainability, which means the introduction of restrictions for the
cultivation of biomass on lands that are of increased importance for the
preservation of biological diversity, as well as the application of
environmental requirements for the cultivation of agricultural raw materials
for the production of biofuels. In addition, at the legislative level, it is
necessary to solve the issue of the possibility of growing energy crops on
degraded and unproductive land plots and make appropriate changes to the
regulatory acts, where it is necessary to determine which land plots can be
used and which energy crops will contribute to the restoration of their
fertility and ensure the steady supply of high-quality raw materials for the
production of various types of biomass.

2.3. Legal regulation of biomass processing for energy production

Despite the extensive and multidimensionality of the national legal
regulation in the studied sphere, one can see the separate non-system of the
relevant norms, the low level of their mutual coherence, and the general
declarative nature. This approach, given the importance of further
progressive development of alternative energy and bioenergy, is not
effective in modern realities, so it is important to find new and update
existing views on the issue of legislative support of bioenergy, in order to
overcome the problematic aspects existing in this area.

Today, Ukraine, even under the conditions of the ongoing martial law, is
one of the largest exporters of a number of energy-containing crops, in
particular rapeseed, which, among other things, is used for the production of
biodiesel and rapeseed oil. Thus, according to preliminary estimates, the
production and export of rapeseed in 2022/2023 became record, which leads
to the possibility of shipping about 3.4 million tons of this oil to foreign
markets. This is 26% higher than last year’s season®?,

%2 VkpaiHa excriopTye pexopammii obcar pinaky. AITK-Ingpopm. URL:

https://www.apk-inform.com/uk/news/1534439 (nara 3Bepuenss: 10.06.2023 poky).
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Without minimizing the importance of Ukraine’s export activities
abroad, it is reasonable to draw attention to the fact that such actions lead to
a situation where the added value of products exported from Ukraine is
formed on the territory of other states, which, among other things, in the
future can import electricity and other final product at significantly higher
prices than biomass was sold for their production.

The conclusion about some indifference of the legislator to the
settlement of the issue of establishing biomass processing on the territory of
our state can be traced to the establishment of minimum or zero rates of
export duties for the sale of biomass abroad. For some types of oilseeds
(flax, sunflower, and redhead seeds), this rate is set at 10% of the customs
value®, and the export of the already mentioned rapeseed seeds is now
taxed at a zero rate.

Such conditions do not stimulate, but may even demotivate the
Ukrainian energy sector to process biomass and produce finished products,
do not increase the level of energy independence of the state and only create
foundations for further increase in the level of exported biomass abroad. In
this regard, the legislator should pay attention to the establishment of a
biomass processing mechanism, and not only on its production, introducing
a number of protection and stimulating mechanisms.

The dual-track legal mechanism of state support provided by the Law of
Ukraine “On Alternative Energy Sources”, aimed not only at stimulating
electricity producers from biomass but also at supporting modern domestic
engineering, deserves unconditional positive recognition in this aspect®*. It
is about the mechanism of increase to the “green” tariff for compliance with
the level of use of Ukrainian-made equipment at electric power facilities
producing electric energy from biomass or biogas put into operation from
01.07.2015 by 31.12.2024%.

The continuation of the functioning of the existing and introduction of
new similar mechanisms will allow exporting for the needs of other states
not only biomass itself but a more valuable product, while creating added
value in the form of a higher price for the products themselves, jobs, taxes
paid, etc. In addition, this would allow to meet Ukraine’s own needs in
biofuels and other biomass processing products.

3 TIpo cTaBKu BHBi3HOTO (EKCTIOPTHOTO) MUTA HA HACIHHA JESKHMX BHJIB OJifHHX
KynbTyp : 3akoH Ykpainu Bix 10 BepecHs 1999 poky. Bidomocmi Bepxoenoi Paou
Vrpainu. 1999. Ne 44. Cr. 389.

3 Tmatomoa €. O. TIIpaBoBi 0COGIMBOCTI JEPKABHOTO CTUMYIIOBAHHS
OiloeHepreTHkM B YKpaiHi : PEeTPOCIEKTHBA, CY4YacCHICTh 1 mnepcrnexTusa. FOpuouunuil
Haykosuil enekmponnutl scypran. 2021. Ne 5. C. 118.

% IIpo anbTepHATHBHI JKepena eHeprii : 3akoH Ykpainu Bin 20 mortoro 2003 poky.
Odgiyitinuii éicnux Yrpainu. 2003. Ne 12. Cr. 522.
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This is especially relevant in the context of the ban (which, nevertheless,
is temporary) of the European Commission on the import of Ukrainian
agricultural products to individual states of the European Union, given the
significantly lower purchase price along with the national market price of
the relevant crops®. In this context, the creation, development and scaling
of a network of capacities that would ensure the processing of biomass on
the territory of Ukraine, as an alternative option for the use of products that
cannot be widely exported, would make it possible to create both a specified
added value and minimize the risk of loss of consumer properties due to the
impossibility of any use for needs other than export.

Ignoring the need to establish the process of processing biomass, and not
only its production, can in the future lead to deterioration of agricultural
potential, in particular, depletion of agricultural land, and the ability of
Ukraine to grow any products for its own national needs or export, creating
an imbalance of technical crops as opposed to food. After all, although the
growing international demand for bioenergy is of particular interest to
developing countries and looking for opportunities for economic growth
and trade®, the investment interest of other states in the purchase of
Ukrainian products multiplied by state support for growing agricultural
products for biomass may have a negative consequence in the form of
freezing of Ukrainian bioenergy potential at the raw material level®,

The issue of preventing deterioration of the land used to obtain biomass,
and in general, non-degradation of the ecology level, is a separate problem,
which also requires constant attention. This is because the advantages of
using and developing bioenergy and biomass processing are in unbroken
unity not only with the possibility of reducing greenhouse gas emissions but
also with many potentially possible consequences, not less dangerous than
from traditional (fossil) energy sources.

Especially critical is the state of land resources of Ukraine, which are
widely used in bioenergy. The reasons for this are the violation of the
environmentally balanced ratio between the categories of land, the reduction
of the territory of unique steppe plots, excessive ploughness of territory and

3 Commission adopts exceptional and temporary preventive measures on limited
imports from Ukraine. European Commission. Brussels, 02 May 2023. URL:
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_2562 (mata  3BepHEHH::
10.06.2023 poky).

7 Masnura A. B. Tlepepobka Giomacu juis BMUPOOHHMIITBA E€HEpTii : 3aKOHONABYE
3a0e3nedeHHs Ta npoOieMHi acriekTH. International scientific journal : “Internauka’.
Series : “Juridical sciences”. 2021. Ne 6 (40). C. 13.

3 I'purop’esa X. A. JlepaBHa MiITPUMKa CiTbCBKOTO TOCTIOfapcTBA YKpainu :
npoOsieMH TMpaBoOBOTO 3abe3nedeHHs : MoHorpadis. XepcoH : BumaBHuuwmii mim
“TensBeTka”, 2019. C. 330.

41



disturbance of the natural process of soil formation, the use of imperfect
technologies in agriculture, industry, energy, transport and other sectors of
the economy, the focus on achieving short— and medium-term economic
benefits, ignoring the environmental component and negative consequences
in the long term®. In addition, often the cultivation of energy plants is
carried out based on monocultural agriculture, where plants are
concentrated in one place, almost without crop rotation*C.

In addition, it should be noted that along with the positive impact on the
environment due to the COj-neutrality of biofuels, the energy use of
biomass can also harm atmospheric air, soils and water bodies. In particular,
this is due to excessive consumption of energy resources in the process of
biomass production or excessive emissions of pollutants and waste from its
burning*.

The analysis of the scope of legislation regulating the environmental
aspects of environmental management gives some hope for the importance
of environmental protection and resources. This list includes, among others,
the United Nations Framework Convention on Climate Change of
11.06.1992 ratified by Ukraine*? and the Paris Climate Agreement of
12.12.2015*, Land Code of Ukraine of 25.10.2001*, laws of Ukraine “On
Environmental Protection” of 25.06.1991%, “On Land Protection” of
19.06.2003%, “On State Control over Land Use and Protection” of
19.06.2003*, “On Environmental Network of Ukraine” of 24.06.2004%,

% Yymauenxo 1. €. Exonoro-mpaBoBi BUMOTH Ta 3alOGIKHUKH, IO 3a0€3MedyioTh
OXOpOHY 3eMeNlb 1 TPyHTIB MmiJ 4ac BHPOOHHUITBA Oiomacu. FOpuouunuii Haykosuil
enexkmponnutl scypran. 2021. Ne 5. C. 123.

40 Tpery6 O. A. MozepHi3allisi IPaBOBOTO PETYJIIOBAHHS BUPOOHMIITBA i BUKOPHC-
TaHHs 0iI0MacH Ha 3acajiax CTajoro po3BUTKY. Exonomika ma npaso. 2019. Ne 3. C. 51.

“1 BupoGHUITBO eHeprii 3 6iomacu B YKpaiHi : TEXHOJOTIi, PO3BUTOK, MEPCTIEKTHBY /
3a pex. I'. Ieneryxu. Kuis : Axapemnepionuka, 2022. C. 270.

42 Pamxosa komBermis OOH mpo 3miny kiimaty (Pio-me-YKameiipo, 11 gepprs 1992
poky), patudikoBana 3akoHoM YkpaiHu Bix 29 xoBTHS 1996 poky. Bidomocmi
Bepxosnoi Paou Vkpainu. 1996. Ne50. Cr. 277.

4 Tpo partudikamuito [apusbkoi yroau : 3akon Ykpainu Bix 14 munus 2016 poky.
Bidomocmi Bepxosnoi Paou Yxpainu. 2016. Ne 35. Ct. 595.

4 ZemenpHuil kKomekc Ykpainm Bim 25 xoBtHS 2001 poky. Bidomocmi Bepxoenoi
Paou Vrpainu. 2002. Ne 3-4. Cr. 27.

“ TIpo 0XOpOHy HaBKOJHMIIHLOTO TIPMPOHOTO CepeloBUIa : 3aKkoH Ykpainu Bin 25
yepBHs 1991 poky. Bidomocmi Bepxosnoi Paou Ykpainu. 1991. Ne 41. Cr. 546.

4 TIpo oxopony 3emens : 3akoH Ykpainu Big 19 uepsus 2003 poky. Bidomocmi
Bepxoenoi Paou Ykpainu. 2003. Ne 39. Cr. 350.

47 Tlpo pmeprkaBHHH KOHTPOJb 32 BHKOPHCTAHHSM Ta OXOPOHOK 3€MENb : 3aKOH
Vxpaiuu Big 19 gwepBus 2003 poky. Bioomocmi Bepxoenoi Paou Yrpainu. 2003. Ne 39.
Cr. 350.
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“On Environmental Impact Assessment” of 23.05.2017*°, “On the Key
Principles (Strategy) of the State Environmental Policy of Ukraine for the
Period till 2030” of 28.02.2019%, “On the Principles of Monitoring,
Reporting, and Verification of Greenhouse Gas Emissions™ of 12.12.2019%,
The Concept of State Climate Change Policy for the Period till 2030,
approved by the order of the Cabinet of Ministers of Ukraine of
07.12.2016% and other acts. Despite a significant number of norms and
scope of legislation, now none of the above or other laws or by-laws does
not address this issue.

Special attention should be paid to the laws of Ukraine adopted in recent
years “On the Key Principles (Strategy) of the State Environmental Policy
of Ukraine for the Period till 20307, which stated the presence of serious
environmental problems, in particular the non-compliance of the use of land
resources of Ukraine with the requirements of rational nature
management®®, and proposed separate, but in some cases still declarative,
ways to solve them, and “On Environmental Impact Assessment”, which
establishes the legal and organizational basis for environmental impact
assessment, in particular, it defines the most important and most invasive
areas of activity for which such an assessment is carried out>. At the same
time, although such attention to environmental legislation is generally
positive, the latest legislative act does not provide for the dissemination of
the need to carry out an appropriate assessment when using natural
resources for bioenergy needs, which is rather illogical.

In terms of the conservation of land resources, it is worth paying attention
to the 2009/28/€C Directive’s prohibition on the production of biofuels from
raw materials grown on lands of increased importance for the conservation of

“8 TIpo exonoriudy Mepexy : 3akoH Ykpainu Big 24 uepsus 2004 poky. Bidomocmi
Bepxoenoi Paou Ykpainu. 2004. Ne 45. Crt. 502.

4 TIpo ominky BIIIMBY Ha NOBKiWIA : 3akoH Ykpainu Bin 23 Tpasus 2017 poky.
Bidomocmi Bepxosnoi Paou Ykpainu. 2017. Ne 29. Cr. 315.

%0 [Tpo OcHoBHi 3acamy (CTpaTerio) Aep:KaBHOI eKONOTiuHOI MOMTHKY YKpaiHH Ha
nepioz 1o 2030 poky : 3akon Ykpainu Bix 28 motoro 2019 poky. Bidomocmi BepxosHoi
Paou Vrpainu. 2019. Ne 16. Cr.70.

%1 TIpo 3acanu MOHITOPHHTY, 3BITHOCTI Ta Bepuikallii BUKHIIB NAPHUKOBHX Ta3iB :
3akoH Ykpainu Big 12 rpyans 2019 poky. Bioomocmi Bepxosnoi Paou Yrpainu. 2020.
Ne 22. Ct. 150.

52 [Tpo cxpanenns Konnenuii peanizanii gep:xapHoi MOMiTHKY y cdepi 3MiHM KiTiMaTy
Ha nepioq 1o 2030 poky : posnopsupkenns Kabinery MinictpiB Ykpainu Big 07 rpyaHs
2016 poxy Ne 932-p. Ogpiyiiinuii gicnux Yxpainu. 2016. Ne 99. Crop. 269. Cr. 3236.

%3 TIpo OcHoBHi 3acany (CTpATETi0) AEPHKABHOI €KOJIOTIYHOT MOMITHKM YKpAiHU Ha
niepion 1o 2030 poky : 3akoH Ykpainu Bix 28 motoro 2019 poky. Bidomocmi BepxosHoi
Paou Yrpainu. 2019. Ne 16. Cr. 70.

% Tlpo omiEky BIUMBY Ha JOBKiLIA : 3akoH Ykpaimu Big 23 Tpasms 2017 poky.
Bioomocmi Bepxosnoi Paou Ykpainu. 2017. Ne 29. Cr. 315.
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biological diversity®®, the provisions of which also correspond to the
Convention on the Protection of Biological Diversity of 05.06.1992%,
Although national legislation does not provide for such a ban, however, the
adoption of such provisions is quite promising in terms of the rational use of
natural resources and the need to preserve land of increased value.

These examples are only one of many possible negative consequences of
inconsistent construction of bioenergy relations, which is not provided by
proper legal mechanisms and restrictions. Because of this, for Ukraine, it is
updated the necessity of building a stable and effective model of bioenergy
legislation, which would become a strong support for the further possibility
of obtaining energy and other final products by biomass processing, without
creating a threat of depletion of natural resources or the onset of other
environmentally threatening conditions.

It should be noted that the international obligations of Ukraine, especially on
the adaptation of the current legislation to EU standards and rules, have become
a very powerful driver of the development of legislation in Ukraine, particularly
in the area of alternative and bioenergy. Most of the legislative amendments and
rules adopted before 2000 were quite declarative and ineffective. It was a
confident course for the EU that led to a more consistent and systematic policy
on the development of bioenergy legislation, taking into account the world
practice and dynamics of alternative energy.

Nevertheless, Ukraine now needs to find its own theoretically and
practically proved way of developing and constructing bioenergy
legislation, since neither simple mimicry of European legislation nor blind
copying of foreign experience can form such a legislative framework that
would take into account all the peculiarities of the development of our state
and could ideally integrate into the national legal system. Using other
approaches can lead to the transformation of bioenergy from a “green”
activity to another heavy burden on the environment and society®’.

It is worth paying attention to the need for constant legislative
improvement of relations in the area of alternative energy and bioenergy

5 Directive 2009/28/EC of the European Parliament and of the Council of 23 April
2009 “On the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC”. Official Journal of the
European Communities. 20009. L 140/16. URL: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:140:0016:0062:en:PDF  (mata
3BepHEHH: 10.06.2023 poky).

5% KomnBeHis 1po oxopoHy 6iosioriunoro pisaomanitTs (Pio-ne-YKaneiipo, 05 uepBHs
1992 poky), patudikoBana 3akoHom Ykpainu Bif 29 nucronana 1994 poky. Bidomocmi
Bepxoenoi Paou Yxpainu. 1994. Ne 49. Cr. 433.

57 Xaputonosa T. €., I'purop’esa X. A. BioeHepreTuuHe 3akoHOIaBCTBO B YKpaiHi —
nepcriektuBa OyTtu. [1l'sme 3ibpanns ¢haxieyie cnopionenux kagedp 3 npodrem
aspapHozo, 3eMenbHo20, eKONI02IYH020, NPUPOOOPECYPCHO20 NPAasa ma AlbmMepHaAMUsHOT
eHepeemuku : Matepiann BceykpaiHcbkoi HaykoBoi koH(pepenmii (M. Opeca,
10-13 uepBusa 2021 poky) / Bian. pen. T. €. Xapuronosa, X. A. I'purop’ea. Oneca :
Bupasununii gim “I'ensBernka”, 2021. C. 103.
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since the economic, social, environmental, and energy challenges facing
modern society are constantly transformed by demanding new ideas,
ambitious goals, and constant attention. That is why it is critical to develop
new approaches that can become a strong support for the development of
bioenergy legislation and create prospects for the energy independence of
Ukraine and the civilized world. Modern legislation preserves the raw
material type of bioenergy development in Ukraine. That is why the priority
is the further development of effective legal mechanisms aimed at
effectively stimulating the processing of biomass in Ukraine into biofuels.

2.4. Legal peculiarities of state support for bioenergy in Ukraine

Ukraine has little use of its agricultural potential for the development of
bioenergy — in the structure of renewable generation bioenergy is much
inferior to solar and even wind. There are several reasons for this.

First, bioenergy is not as attractive for investment: a) due to a significant
dependence on unstable raw materials supply; b) often requires the
involvement of many partners and counterparties (biomass manufacturers
and suppliers, etc.); c¢) has a multi-stage internal structure (biomass
production, its processing, fuel or energy production). In Ukraine, all these
stages are unevenly developed: the raw material component dominates
significantly. Therefore, biomass is produced in Ukraine, but its further
bioenergy processing is carried out abroad. This practice, when scaled, is
negative, since Ukraine loses added value.

Secondly, the general turbulence of the legislative field is very
negatively reflected in such conservative relations as agrarian. This
statement applies to both unstable legislation in the area of alternative
energy in general and special protection mechanisms in particular®®,

Social relations in the area of bioenergy, which arose as a result of the
objective need to find ways to replace traditional energy sources with more
environmentally acceptable ones, needed proper program legal regulation
and implementation of measures to ensure state support for their
development.

In Ukraine, attention to bioenergy began to be paid in the middle of the
1990s. At the same time, the first steps were taken to develop it and the first
legislative legal acts appeared, and some conceptual and programmatic
documents were adopted, the implementation of which was supposed to
contribute to the spread of the use and stimulation of biological fuels. Thus,

%8 3piT mpo HaykoBO-7OCHiHY poGOTYy 3a moroBopoM Bim 28 kBiTHS 2021 poky
Ne 30/02/0360 “AnbrepHaTHBHAa €HepreTMKa B YKpaiHi : OUIAXH CHCTEMHOTO
3aKoHOAaB4Oro crumymoBaHHa . Oneca, 2021. 185 c.
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the Comprehensive State Energy Saving Program of Ukraine No. 148,
which the Cabinet Ministers of Ukraine approved on February 5, 1997,
contains separate instructions regarding the use of biomass and other types
of non-conventional fuels, which can provide a significant part of the needs
for thermal and electric energy. However, taking into account the
programmatic nature of this document, most of its provisions were general
and did not contain clear mechanisms for their implementation.

An important segment of bioenergy in Ukraine is the production and
consumption of liquid biofuels for the needs of agriculture, industry, and
transport. Despite this, over the past 20 years, only a few relevant programs
have been developed and approved by the Cabinet of Ministers of Ukraine,
including the Ethanol Program of July 4, 2000, No. 1044 (has expired on
January 13, 2011) and the Diesel Biofuels Development Program of
December 22, 2006, Ne 1774. However, their implementation was not
successful in terms of achieving their goals®,

Thus, the Ethanol Program provided for the expansion of the use of
ethyl alcohol as an energy carrier and raw materials for industry. For its
implementation, the production of bioethanol was organized at the state
alcohol plants of the Ukrspyrt concern, and several regulatory and technical
documents for mixed motor fuels with a certain content of bioethanol were
developed. However, due to the absence of a legislative settlement of the
mandatory use of bioethanol for the production of mixed motor fuels, a
significant rise in the price of raw materials (molasses) and because of the
discovery of a significant number of fakes on the fuel market, the
production of bioethanol was stopped on January 1, 2005. Unfortunately,
the production of bioethanol and biodiesel has not yet become widespread
in Ukraine.

In turn, the main emphasis of the Program for the Development of the
Production of Diesel Biofuels was placed on the creation of a raw material
base for the production of biodiesel from rape, namely: expanding the area
of rapeseed cultivation, increasing its yield, creating areas of concentrated
rapeseed cultivation to bring raw materials closer to the places of
production of diesel biofuels. At the time of the adoption of this program,
the Cabinet of Ministers of Ukraine was not concerned with the need to
achieve a balance of environmental, economic, and social interests in the
targeted production of biomass for biofuels. In addition, the vector was not

¥[Tpo KomruiekcHy nepiaBHy TIporpamy €Hepro30epexeHHs YKpaiHW : MOCTaHOBa
Kabinety MinictpiB Ykpainu Big 05 mrororo 1997 p. Ne 148. Oeiyivinuii éicnux Yrpainu.
1997. Ne 6. Cr1. 945.

8Teneryxa I'. T. OcHOBHI TeHJEHIi Ta MEPCHEKTUBM PO3BUTKY PHHKY MOTODHHMX
6iomanue B €C ta B YkpaiHi. Tennogizuka ma mennoenepeemuxa. 2020. T. 42, Ne 1.
C. 69-75.
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taken into account for the need to work out the tasks of creating
mechanisms to stimulate not only the cultivation of energy crops to increase
the production of biofuels but also the subsequent processing of biomasst?.

The significant program documents for the further development of the
relations of production and use of biofuels, as well as attempts to take measures
of state support for bioenergy were the following: The Concept of the State
target scientific and technical program for the development of the production
and use of biological fuels, approved by the Order of the Cabinet of Ministers of
Ukraine of February 12, 2009 No. 276-p (however, the Program itself was not
adopted) and the State Targeted Economic Program for Energy Efficiency and
the Development of Energy Production from Renewable Energy Sources and
Alternative Fuels for 2010-2021, approved by Resolution of the Cabinet of
Ministers of Ukraine of March 1, 2010 No. 243.

The main tasks of this State target economic program include measures to
implement plant construction projects: for the production of biodiesel and fuel
bioethanol, as well as solid biofuels and biogas; implementation of pilot projects
for the construction of power generation plants using biomass energy;
development of feasibility study and construction project of a typical modern
mini-CHP, powered by biomass and other alternative fuels®?.

Ukraine’s accession to the Agreement on the Establishment of the
Energy Community and subsequent ratification of the Association
Agreement between our state and the EU required slightly different
approaches to energy regulation, founded on the basic principles adopted by
the EU countries, to develop documents of strategic planning and practical
activities on the implementation of state policy in the energy sector, in
particular, the introduction of conceptual approaches to stimulate the
development of bioenergy.

The most striking program documents aimed at the further development
of bioenergy include: the State Program for the Development of Domestic
Production, approved by the Resolution of the Cabinet of Ministers of
Ukraine of September 12, 2011 No. 1130; The National Renewable Energy
Action Plan for the period up to 2020, approved by the Order of the Cabinet
of Ministers of Ukraine of October 1, 2014 No. 902-p and the Energy
Strategy of Ukraine for the period up to 2035 “Security, energy efficiency,

61 I'purop’esa X. A. JlepaBHa MiITPUMKA CiIbCBKOTO TOCTIOAAPCTBA YKpaiHu :
npoOyieMy TpaBoBOro 3abes3neueHHs : MoHorpadis. XepcoH : BunmaBHuumi gim
“T'enmpBeTnka”, 2019. 596 c.

62 Tlpo sarBepmkenHs JlepaBHOI  I[IbOBOi  €KOHOMIYHOI  MpOrpamMu
eHeproeeKTUBHOCTI 1 PO3BUTKY c(hepd BUPOOHHILTBA €HEProHOCIIB 3 BiJHOBIIIOBAHHX
JDKepesl eHeprii Ta anbTepHaTHBHUX BuAiB manmuBa Ha 2010-2021 poku : mocraHoBa
Kabinery MinictpiB Ykpainu Big 01 Oepesus 2010 poky Ne 243. Ogpiyitinuii gicnux
Vxpainu. 2010. Ne 16. Cr. 762.
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competitiveness”, approved by the Order of Cabinet of Ministers of Ukraine
of August 18, 2017 No. 605-p. The peculiarities of these documents were
that despite the recognition of bioenergy by the industry, which has one of
the largest development potentials, due to the peculiarities of the climate,
the potential of the agricultural sector, and the availability of the necessary
labor force, they did not provide for specific mechanisms for implementing
the strategic measures that are provided for in them, did not contain an
integrated approach to solving the issue of providing state support for the
development of bioenergy.

The above analysis of conceptual, program, and strategic documents,
which act as a legal form of implementation of the energy policy of the state
in the area of development of production and use of biological fuels, makes
it possible to conclude that they are declarative and, as a result, have rather
low efficiency. It is due to the high degree of generalization of their
provisions, sometimes fragmentary and inconsistent nature of measures
aimed at stimulating the development of bioenergy relations, lack of clear
mechanisms, and timing of their implementation. A significant
miscalculation is ignoring the problems of the ratio of environmental,
energy, and social interests during the production of biofuels, which
significantly complicates the introduction of European regulations and
standards of sustainable development to the domestic bioenergy industry.
To ensure state support for the development of the bioenergy industry and
to determine the sources of its financing, it is possible to adopt the State
target program for the development of the production and use of biological
fuels, as well as to develop a mechanism for the implementation of the
measures that will be provided for in it. The condition for the successful
development of bioenergy is the formation of a holistic strategic vision for
the use of the bioenergy potential available in the country, taking into
account possible financial, economic, environmental, and other risks and
threats, the introduction of a systematic and consistent state policy to
stimulate the development of bioenergy relations®,

The specifics of legal mechanisms to stimulate the use of biofuels
among other types of alternative fuels will be influenced to some extent by
the fact that the regulation of its production is carried out mainly by
agricultural legislation as an agricultural activity. The production of other
types of alternative fuels is successfully regulated by economic, natural

8 IInatonosa €. O. Oco6IMBOCTI NPOrpPaMHOTo 3a6€3MeUeHHs AepPKABHOT i ATPHMKK
GioeHepreTHkd B YKpaiHi. Hayka ma cycninone scumms Yxpainu 6 enoxy 2nobanvhux
suKauKie n0ocmea y yugposy epy (3 Haromu 30-piudus HMPOTONOMICHHSA HE3aIEKHOCTI
VYkpaiuu ta 25-pivus npuitHarts Koneruryuii Ykpainu) : y 2 T. : Marepianu MixHap.
HayK.-pakT. KoHQ. (M. Opmeca, 21 TpaBus 2021 poky) / 3a 3arajpHOI0 pEHAKIi€I0
C. B. KiBanosa. Oneca : Bugasuuumii aim “T'ensBernka”, 2021. T. 1. C. 553-556.
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resource, environmental legislation. That is why there are common
protection mechanisms that apply to all types of alternative energy, as well
as special ones that reflect the peculiarities of bioenergy production.

Today, the main stimulating tool of public policy aimed at generating
electricity from biomass is the application of the “green” ftariff.
Undoubtedly, a significant drawback of the <“green” tariff is the
establishment of a coefficient for energy from biogas and biomass without
its differentiation by species. More expedient is the need to differentiate the
value of the “green” tariff coefficient and establish a higher amount of
electricity obtained from those types of biomass in which the state is more
interested. For example, to establish the highest coefficient of the “green”
tariff for electricity obtained from biomass of agricultural origin (crop
waste, animal husbandry, recycling waste, energy crops). Set lower
coefficients for electricity obtained from municipal and industrial waste, as
well as waste from the wood industry®,

In addition, the current mechanism for stimulating the production of
electric energy from biomass on the basis of the “green” tariff is still almost
insensitive to the features of the sustainable development of this area. For
example, the size of the “green” tariff for economic entities that produce
electric energy from biomass or biogas differs in terms of the time of
commissioning of objects or their queues and the level of use of Ukrainian-
made equipment, but does not depend on the place of origin of energy raw
materials, its generation, etc.

Currently, European legislation uses a legal mechanism aimed at solving
the problems of the ratio of environmental, energy, and social interests
during the production of biofuels. Thus, under Directive 2009/28/€C, the
following criteria were established that were to be met: indicators of
greenhouse gas emissions reduction, indicators of biomass sustainability,
and social sustainability of biofuels.

The adoption of Directive 2018/2001 in December 2018%, which was
key to the field of alternative energy sources, marked the emergence of a
new generation of sustainability criteria that meet the challenges of time.
Some novelties of this Directive in ensuring the sustainability of biofuels
are in demand today and correspond to the peculiarities of the situation in

6 Pyns 0. M. TIpaBoBe peryioBaHHs €HEpPro30epexkeHHs y CiIbCBKOMY TOCTIO-
napcTBi YKpaiHu : aBToped. IuC. Ha 3100yTTS HayK. CTYNEHS KaHJA. FOpUI. HayK :
12.00.06. Kuis, 2015. 18 c.

% Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources (recast).
Official Journal of the European Union. 2018. L 328. P. 82-209. URL:
https://eurlex.europa.eu/legalcontent/EN/TXT/?uri=uriserv:0J.L_.2018.328.01.0082.01.E
NG (nara 3Beprenns: 10.06.2023 poky).
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Ukraine. These are progressive solutions such as extending sustainability
criteria to solid biofuels and introducing special criteria for biofuels derived
from forest biomass. It seems that the introduction of sustainability criteria
in our country will create prerequisites for improving the mechanism for
stimulating the production of electric energy from biomass based on the
“green” tariffee,

The inconsistent state policy and the unapproved position of the
legislator are also evidenced by certain provisions of the current legislation
that restrict the rights to receive a “green” tariff of new electricity producers
from biomass and biogas, which will begin work from January 01, 2023.
After all, for manufacturers of electric energy from biomass and/or biogas,
the main incentive so far remains the “green” tariff, and not the right to
participate in the auction on the distribution of support.

We should perceive positively the dual-track legal mechanism of state
support, aimed not only at stimulating producers of electricity from biomass
but also at supporting modern domestic engineering provided by the Law of
Ukraine “On Alternative Energy Sources”. We are talking about the
mechanism of an increase in the “green” tariff, the auction price for
compliance with the level of use of Ukrainian-made equipment at electric
power facilities producing electric energy from biomass or biogas, put into
operation from July 1, 2015 to December 31, 2024. The surcharge is fixed
as a percentage of the surcharge to the “green” tariff, the auction price is
proportional to the level of use of Ukrainian-made equipment at the relevant
power industry facility (in the amount of 5 — 20%)°".

Code and Customs Code of Ukraine), which allows us to approve the
development of the current legal mechanism for state support for bioenergy,
the elements of which are the provision of tax and customs benefits. Thus,
according to paragraph 197.16 of Article 197 of Section V of the Tax Code
of Ukraine®, is an exemption from value-added tax for transactions on
import into the customs territory of Ukraine, as well as paragraphs 14 and

% TInaronosa €. O. TeHaeHUil CTUMYIOBAHHS PO3BUTKY GiOEHEPTETHKH B YKpaiHi
Ha 3acajiaXx CTaJoro PO3BHUTKY. AKMYanibHi NUMAnHA cmpamezii 0epicasHoi ekono2iunol
nonimuku Yxpainu na nepioo oo 2030 poxy : matepianmu “kpyriaoro croiy” (Xapkis,
21 tpas. 2021 p.) / 3a 3ar. pex. A. I1 . I'erbmana Ta M. B . Illynsru ; M-Bo ocBiTH i
Hayku; Ham. akan. mpas. Hayk Ykpainu; Ham. ropua. yH-T iM. SIpociaBa Myaporo, Kad.
ekol. paBa, Kad. 3emern. Ta arpap. mpasa. Xapkis : [Ipaso, 2021. C. 258—-262

%7 ITpo anbTepHaTHBHI JKepena eHeprii : 3akon Ykpainu Bia 20 motoro 2003 poky.
Odhiyiinuii gicnux Yrpainu. 2003. Ne 12. Cr. 522.

% TMonatkosuit komexe Ykpainu Bin 02 rpyans 2010 poky. Bidomocmi Bepxoenoi
Paou Vxpainu. 2011. Ne 13-14, Ne 15-16, Ne 17. Cr. 112.
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16 of Part 1 of Article 282 of the Tax Code of Ukraine® exemption when
importing into the customs territory of Ukraine or exporting outside its
borders:

a) energy-saving equipment and materials, means of measuring,
monitoring and managing the consumption of fuel and energy resources,
equipment and materials for the production of alternative fuels or for the
production of energy from renewable energy sources; b) materials,
equipment, components used for the production of materials, raw materials,
equipment and components that will be used in the production of alternative
fuels or energy production from renewable energy sources. The condition of
exemption from taxation of these goods is that they are used by the taxpayer
for their own production and if identical goods with similar quality
indicators are not produced in Ukraine.

The list of goods under consideration contains the resolution of the
Cabinet of Ministers of Ukraine “Issues of import into the customs territory
of Ukraine of energy-saving materials, equipment, facilities, and
components according to projects of demonstration of Japanese
technologies” of March 30, 2016 No. 2937°. However, this List does not
indicate energy-saving equipment and materials, equipment, and materials
for the production of alternative fuels or for the production of energy from
renewable sources, which complicates its implementation.

However, along with the generally positive direction of fiscal policy in the
bioenergy industry, it has certain disadvantages. This applies to the abolition or
urgent restriction of many tax and customs benefits in the area of bioenergy.
Thus, in retrospect, some legal support mechanisms that were provided for by
the previously existing legislation have the potential. Thus, in paragraph 158.1
of Article 158 of the Tax Code of Ukraine it was established that 80% of the
profits of enterprises obtained from the sale of goods of their own production on
the customs territory of Ukraine were exempt from taxation according to the list
established by the Cabinet of Ministers of Ukraine, in particular: equipment
running on renewable energy sources; materials, raw materials, equipment and
components that will be used in the production of energy from renewable
energy sources; equipment for the production of alternative fuels. Undoubtedly,
such an order had a significant stimulating effect on the development of the
bioenergy industry. However, the Law of Ukraine “On Amendments to the Tax
Code of Ukraine and Certain Legislative Acts of Ukraine on Tax Reform” of

89 Mutnuit konexe Yxkpainu Bin 13 6epesus 2012 poky. Bidomocmi Bepxoenoi Paou
Ypainu. 2012. Ne 44-45, Ne 46-47, Ne 48. Cr. 552.

" TlutanHs BBE3EHHS HA MUTHY TEPUTODiI0 YKpaiHU eHepro30epiralounx Matepiais,
o0IagHAaHHS, yCTaTKyBaHHA Ta KOMIUIEKTYBaJIbHIX BUPOOIB 32 IPOEKTaMH AE€MOHCTpALii
SIMOHCHKUX TEXHOJIOTIH : moctanoBa Kabinetry MinictpiB Ykpainu Bix 30 Oepesns 2016
poky Ne 293. Vpsioosuii kyp ’ep. 2016. Ne 72.
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December 28, 2014, excluded the specified norm from the Tax Code of
Ukraine.

A significant support was the exemption of biofuels producers from
taxation of profits received from the sale of biofuels (this direction of
support was provided for in paragraph 15 Section 4 p. XX Tax Code of
Ukraine and was supposed to act until January 1, 2020, but these benefits
were prematurely canceled by the Law of December 28, 2014)™.

In addition, temporarily until January 1, 2019, import operations were
exempted from VAT and import duty when imported into the customs
territory of Ukraine and placed in the customs mode of import — machinery,
equipment, and facilities used for reconstruction of existing and
construction of new enterprises for the production of biofuels, which are
classified according to the UCC FEA codes defined by Article 7 of the Law
of Ukraine “On Alternative Fuels”, if such goods are not produced and have
no analogs in Ukraine. The specified term limit is generally assessed
negatively, in connection with which it is proposed to consolidate the
above-mentioned tax and customs benefits without limiting their validity™.

Given the existing state of bioenergy development in the country, the
abolition or urgent restriction of these benefits contradicts the general
direction of the state policy to stimulate the transition to alternative energy
sources, including biological fuels™.

Considering the problems of stimulating the bioenergy complex, the
issues of organizational and legal support for the production, processing and
sale of biofuels also remain extremely important. Currently, it is extremely
necessary to fully use the powerful potential of the cooperative
organizational and legal form for the effective functioning of energy
relations. Thus, the most successful and optimal organizational and legal
form of biofuels production and supply is the introduction of active creation
of energy cooperatives in the country™. The first attempt to start the

n TIpo BHecenns 3min g0 [TogatkoBoro kojekcy YKpaiHu Ta JESKHX 3aKOHOJABUMX
akTiB YKpaiHM 010 oAaTKOBOI pedopmu : 3akoH Ykpainu Bix 28 rpyans 2014 poky.
Bioomocmi Bepxoernoi Paou. 2015. Ne 7-8, Ne 9. Cr. 55.

2 O6onencrka C. A. TIpo gepkaBHy MiJTPUMKY BHPOOHMITBA OiomanuBa
CLUIBCHKOTOCIIOIAPCHKUMH  TOBAapOBHPOOHMKAMHU:  OPraHi3alliifHO-TIpaBOBI  MHTAHHS.
FOpuouunuii nayxosuii enexmponnuii scypnan. 2017. Ne 1. C. 69-72.

" Tlnatomosa €. O. TIpaBoBi 0COGIMBOCTI JEPKABHOTO CTHMYJIOBAHHS
OioeHepreTHkH B YKpaiHi : PeTPOCIEKTHBA, CYy4YacCHICTb Ta NepcrekTusa. FOpuouunuil
nayxosuil enexmponnuil scypran. Ne'5.2021. C. 116-121.

" T'purop’esa X. A. EHepreTruHa KOOTEpaIlis K OpraHi3aliifiHO-TIPaBOBE BTUICHHS
KOHIIENIii €HEPreTUYHOTro mepexony. @Pinocopcobki, Memooonociuni ma NCuxoio02iuHi
npobremu npasa : 30ipuuk matepianiB VIII Bceykp. Hayk.-reoper. koHd. (M. Kwuis,
26 nucronana 2020 poky). Kuis : Hau. akax. BHyTp. cripas, 2020. C. 88-91.
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development of legal foundations of energy cooperation in Ukraine was the
introduction in 2019 of amendments and additions to the Law of Ukraine
“On Alternative Energy Sources” on the definition of the concept of an
energy cooperative and the inclusion of such cooperatives in the list of
subjects of stimulating the production of electric energy from alternative
sources based on the “green” tariff. It appears that the organizational and
legal model of creating energy cooperatives is the most adequate and
flexible for servicing bioenergy relations because it allows individual
producers of biofuels to maintain economic autonomy and, at the same
time, take advantage of those opportunities that are available only in large
associations.

Promising directions of modernization of organizational state support of
bioenergy in Ukraine are: formation and provision of activities of electronic
markets of biofuels, and biomass; introduction of a competitive thermal
energy market; providing state support to economic entities growing energy
plants; exemption from tax for emissions CO; biofuel burning plants™. In
addition, the proposal on the need to adopt the Law of Ukraine “On the
Production and Sale of Biofuels”, which should determine the basic
principles of biomass production (formation), its processing into biofuels
and electricity, and their implementation’®, deserves support. It appears that
the central element of this Law should be the regulation of providing
systemic state support to biofuel producers and summarizing the list of
types of their stimulation. At the same time, the manifestations of the
production and use of biomass as an energy source in terms of
environmental, social, energy, and other interests of society should be taken
into account in the area of introducing legal mechanisms for their
stimulation.

2.5. Legal criteria for sustainability of biofuels

The non-linear development of bioenergy in the world and the
ambiguous attitude toward it are due to several main factors. Firstly, this is
facilitated by the significant differentiation of the industry depending on the
specific energy source (vegetable biomass, waste vegetable oils, agricultural
or forestry waste, etc.). Secondly, as a result of relentless scientific progress,
new knowledge in this area is constantly generated. “Initial enthusiasm” for

> Tlactyx A. TlpaBoBe pEryJIOBaHHs JEPKABHOI MiATPMMKH BHPOILYBAHHS
EHEepreTHYHUX POCIHH B YKpaiHi. [lionpuemnuymeo, cocnooapcmeo i npago. 2020. Ne 6.
C.91-96.

6 T'purop’ea X. A. KoHuenTyanbHi 3acaji NMpaBOBOTO PETYJIFOBAHHS JEPKaBHOT
HiITPUMKH CiTBCBKOTO TOCHONAPCTBA B YKpaiHH : aBToped. OHC. Ha 3100YyTTS Hayk.
CTyneHs J0KT. ropun. Hayk: 12.00.06. Oneca, 2020. 39 c.
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biofuels quickly subsided in the context of its significant environmental and
social costs”. In particular, due to many studies, it has been proved that the
effectiveness of bioenergy in combating climate change is ambiguous and
has very significant conditions. This situation is most clearly illustrated by
the legal experience of the EU.

The adoption of the Directive 2009/28/€C of the European Parliament
and the Council of April 23, 2009, on promoting the use of energy from
renewable sources (Renewable Energy Directive — RED I)® provided a
powerful impetus for the development of bioenergy not only in the EU itself
but also in many other countries — exporters of biofuels or raw materials
necessary for its manufacture. Established by the legislation renewable
energy targets in the transport sector have made Europe a significant
producer and consumer of biofuels™. This gave reason to talk about the
extraterritoriality of the consequences of EU legislation®. In many parts of
the planet, the EU’s legal decisions to activate bioenergy have attracted a
rapid increase in the production of the necessary raw materials — palm ail,
soybeans, rape, etc. Very indicative of this is the example of Ukraine: if
before the publication of RED | — by 2009, about 600 thousand tons of
rapeseed were grown in our country annually, then already in the first
season of the European resolution, the harvest of this crop in Ukraine grew
five times and amounted to about 3 million tons.

However, such a rapid increase in demand and supply for biomass
quickly caused negative environmental consequences, concentrated in the
concept of indirect land use changes (Indirect Land Use Changes — ILUC).
It took a decade to identify, analyze and understand this specific bioenergy
problem.

" Mignolli A. The European Union and Sustainable Development : A Study on
Unilateral Trade Measures. Edizioni Nuova Cultura, 2018. P. 230.

"8 Directive 2009/28/EC of the European Parliament and of the Council of 23 April
2009 on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009L.0028&qid=
1687423459680 (nata 3BepHennsi: 10.06.2023 poky).

™ Tyson A., Meganingtyas E. The Status of Palm Oil under the European Union’s
Renewable Energy Directive : Sustainability or Protectionism? Bulletin of Indonesian
Economic Studies. 2022. Vol. 58. Issue 1.

8 Elisabeth V. Henn. Protecting forests or saving trees? The EU’s regulatory
approach to global deforestation. Review of European, Comparative & International
Environmental Law. 2021. Vol. 30. Issue 3.; Emily Webster. Transnational legal
processes, the EU and RED II: Strengthening the global governance of bioenergy. Review
of European, Comparative & International Environmental Law. 2020. Vol. 29. Issue 1.
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Based on the conclusions made, the legislation was adjusted. In
particular, in 2018, a Directive (€C) 2018/2001 was adopted by the
European Parliament and the Council on December 11, 2018, on promoting
the use of energy from renewable sources (RED II), which established
criteria for the sustainability of biomass aimed at minimizing negative
manifestations of bioenergy. The new Directive marked a fundamental
revision of the basic principles of the further development of bioenergy —
not only in the EU but also in the countries — donors of raw materials. Such
countries include Ukraine (about 80 — 90% of the domestic rapeseed crop is
exported to the EU countries annually). If the previous RED | set two main
sustainability criteria for biofuels (reducing greenhouse gas emissions and
direct changes in land use), then the current RED Il added indirect changes
in land use to the sustainability criteria. Direct land use changes occur when
new agricultural land use is observed and “raw materials produced on this
land are used for bioenergy”, whereas indirect land use changes that RED 11
focuses on, occur when “the system must adapt to meet the increased
demand for bioenergy raw materials”, which also increases emissions®?. It
was the latter criterion that caused the most discussions because by 2030 the
EU will gradually abandon raw biofuels, the production of which is
associated with a high risk of ILUC.

The RED 11 found that “biofuels, liquid biofuels and biofuels with a low
indirect risk of land use change are biofuels, liquid biofuels and fuel from
biomass, for which raw materials were produced as part of the schemes,
avoiding the effect of displacement of biofuels based on food and feed
crops, liquid biofuels and fuels from biomass through improvements in
agricultural practices, as well as by growing crops in areas not previously
used for growing crops, and which were produced according to the
sustainability criteria for biofuels, biofuels and fuels from biomass set out in
Article 29 of the Directive”®, That is, three characteristics of biofuel with

81 Directive (EU) 2018/2001 of the European Parliament and of the Councilof
11 December 2018on the promotion of the use of energy from renewable sources. URL:
https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32018L2001&qid=1687294958920 (mata 3BepHEHHS:
10.06.2023 poxy).

82 El Takriti, Sammy, Chris Malins and Stephanie Searle. Understanding Options for
ILUC Mitigation. Working Paper 2016-23, International Council on Clean Transportation,
November. URL: https://mww.theicct.org/sites/default/files/ publications/ILUC-Mitigation-
Options_ICCT_nov2016.pdf (nata 3seprennst: 10.06.2023 poky).

8 Directive (EU) 2018/2001 of the European Parliament and of the Councilof
11 December 2018on the promotion of the use of energy from renewable sources. URL:
https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32018L2001&qid=1687294958920 (marta 3BepHEHHS:
10.06.2023 poxy).
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low-risk ILUC were identified: a) avoiding competition with food and feed
crops, b) growing biomass on land not used in agricultural production,
€) meeting many sustainability criteria provided for in the expanded
Article 29 of the Directive.

European integration processes require Ukraine to adapt to the relevant
norms on the sustainability of biofuels. However, this adaptation should not
be reduced to mechanical dubbing. That is why there is an urgent need to
investigate the modern criteria for the sustainability of biomass not only
theoretically, but through the prism of the peculiarities of national land
relations.

Avoiding competition with food and feed crops. The European
Commission stated the ILUC arises when ‘“pastures or agricultural land
formerly reserved for food and feed markets are diverted to biomass fuel
production®. The creation of plantations for the cultivation of energy crops
may involve the attraction of land previously allocated for the production of
food and feed. Therefore, planting in high-carbon areas such as forests,
peatlands, and wetlands may be required to meet food demand. This
releases more carbon dioxide, which can negate the saving of greenhouse
gas emissions from biofuels®. Compliance with this criterion is reflected in
the dynamics of expansion of areas, changes in the structure and ratio of
crops. However, the analysis of this criterion demonstrates several specific
features inherent in Ukrainian realities.

First, if the European legislator is concerned primarily about avoiding or
reducing territorial competition between energy and agricultural crops, then
in Ukraine, within the framework of this criterion, it is appropriate to shift
the emphasis towards preserving soil fertility during bioenergy production.
This is due to the slow and still unresolved problem of observing rotations.
Regular crop alternation in the fields is a necessary condition for sustainable
farming. However, domestic legislation left this issue practically at the
discretion of the owner or land user.

Thus, in 2009, the Law of Ukraine “On Amendments to Certain
Legislative Acts of Ukraine on the Preservation of Soil Fertility” was
adopted, which attempted to strengthen the ecological and economic
foundations of agricultural land use. In particular, this Law introduced,
firstly, the obligatory use of agricultural land plots for commercial
agricultural production “in accordance with land management projects

84 European Commission. 2019b. ‘Sustainability Criteria for Biofuels Specified’.
Memo. 13 March. URL: https://ec.europa.eu/commission/presscorner/detail/en/
MEMO_19_1656 (nara 3Bepuenns: 10.06.2023 poky).
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Economic Studies. 2022. Vol. 58. Issue 1.
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developed and approved in accordance with the established procedure,
providing for ecological and economic justification of crop rotation and
landscaping of land and providing for land protection measures ;
secondly, the standards for the optimal ratio of crops in crop rotation were
established, which determined the “structure of sown areas for various
natural and agricultural regions and the list of established crops for
cultivation in these regions™®. In order to implement these legislative
provisions, Resolutions of the Cabinet of Ministers of Ukraine “On
Approval of the Standards for the Optimal Ratio of Crops in Crop Rotation
in Different Natural-Agricultural Regions” of February 11, 2010 No. 1648
and “On Approval of the Procedure for the Development of Land
Management Projects Providing Ecological and Economic Justification for
Crop Rotation and Land Landscaping” of November 2, 2011 No. 1134%,

The analysis of the judicial practice of those years (2009 — 2016)
demonstrates the peculiarities of the application of the relevant provisions,
namely, the ambiguity of legal consequences. In particular, the violation of
the percentage of crops was recognized as a sufficient basis for the
termination of rental relations. That is, the formal violation of certain
numerical indicators had an automatic legal result.

However, on the other hand, Part 4 of Article 22 of the Law of Ukraine
provided for the obligation to use land plots for commercial agricultural
production based on land management projects that provide an ecological
and economic justification for crop rotation and streamline land. However,
violation of this obligation — the absence of such a project did not become
the basis for termination of the lease agreement, because the court
considered it necessary to prove “what are the rights of the plaintiff violated
by the lack of land management projects rotation %,

8 TIpo BHECEHHs 3MiH [0 NEKUX 3aKOHOJABYMX aKTiB YKpaiHM m0/10 36epeneHHs
pozrodocTi rpyHTiB : 3akoH Ykpainu Big 04.06.2009 poky. Bioomocmi Bepxosnoi Paou
Ypainu. 2009. Ne 47-48. Cm. 719.

87 [Ipo BHECEHHSs 3MiH [0 AESAKHX 3aKOHOJABYHX aKTiB YKpaiHH MO0 36eperkeHHs
pozrodocTi rpyHTiB : 3akoH Ykpainu Big 04.06.2009 poky. Bioomocmi Bepxosnoi Paou
Vrpainu. 2009. Ne 47-48. Cm. 719.

8 [Ipo 3aTBEpKEHHS HOPMATHBIB ONTHMAIBLHOTO CIiBBiJHONIEHHS KYJBTYD Y
CiBO3MiHax B Pi3HHX MPHPOAHO-CLILCHKOTOCTIONAPCHKHUX PerioHax : nmocranoBa Kabinery
MisictpiB Ykpainu Bin 11 motoro 2010 poky Ne 164. Vpsioosuii kyp ep. 2010. Ne 44.

8 TIpo 3arBepmxennss Ilopsnky po3poOJEHHS MPOEKTIB 3eMJIEYCTPOKO, MIO
3a0e3Mevy0Th EKOJIOr0-€KOHOMIYHE OOIPYHTYBaHHSI CIBO3MIHH Ta BIODSAKYBaHHS
yrins : nocranoBa Kabinery MinictpiB Ykpainu Bix 02 muctonazna 2011 poxy Ne 1134.
Vpsioosuii kyp’ep. 2011. Ne 214 (empamuna wunnicms).

® Pimenns Binonepkischkoro Mickkpationnoro cyny Kwuiscekoi o6macti Bin
12 xeitast 2017 poky y cmpasi Ne 357/478/17. URL: https://zakononline.com.ua/court-
decisions/show/65956525 (nata 3Bepuenns: 10.06.2023 poky).
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Of course, this variability in understanding the environmental-oriented
norms of land legislation did not contribute to the establishment of relevant
farming practices. Moreover, such duties were perceived as negative “ways
for agribusiness”, and therefore the Law of Ukraine “On Amendments to
Certain Legislative Acts on Facilitation of Business (Deregulation)” of
February 12, 2015, abolished the obligation to comply with the standards of
the optimal ratio of crops in crop rotation and develop land management
projects that provide an ecological and economic justification for crop
rotation and streamline land. This made the provisions of the Law of
Ukraine “On Land Management” and the Resolution of the Cabinet of
Ministers of Ukraine “harmless”, that is, advisory.

Changes in legislation were immediately reflected in judicial practice.
Analysis of court decisions for the period from 2016 to date indicates the
dominance of other approaches, namely: the violation of crop rotation is not
a self-sufficient basis for the identification of an offense — there should be a
fact of damage to the owner or land user due to a decrease in the fertility of
the land plot caused by the violation of crop rotation®.

For modern Ukraine, compliance with crop rotations is more of an
actual, not a legal problem. That is, it is assumed that the owners and land
users themselves are interested in carrying out crop rotation, because this
keeps the fertility of their lands at the proper level. For modern Ukraine,
compliance with crop rotations is more of an actual, not a legal problem.
That is, it is assumed that the owners and land users themselves are
interested in carrying out crop rotation, because this keeps the fertility of
their lands at the proper level. However, in conditions of prevailing rental
land use, such logical fuses do not always work. Therefore, in Ukraine, the
violation of crop rotation and optimal ratios of crops is a common
phenomenon. Given this objective background, it should be realized that the
stimulation of bioenergy (through special programs, legal mechanisms, or
due to market levers such as demand growth) will entail an additional
burden on the environmental component of domestic land use. In this
regard, for Ukraine, any protective legal initiatives on bioenergy should be
carefully evaluated through the prism of national protective features of the
agrarian-land system.

War has no less impact on this relationship. Such an effect is also
manifested in relation to the cultivation of the main energy crop, which is
rapeseed. Rapeseed is used annually in about 1 million hectares of arable
land in Ukraine. At the same time, the optimal order of crop rotation for

% TTocranosa Bepxosroro Cyny Bin 12 ceprns 2020 poky y crpasi Ne 636/5001/18.
URL: https://zakononline.com.ua/court-decisions/show/91063497 (mata 3BEpHEHHSL:
10.06.2023 poky).
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rapeseed is no more than once every four years. In the conditions of warfare
on the territory of Ukraine, crop rotation violations are much more frequent,
because the issues of profitability, cost of seeds, plant protection,
cultivation, logistics, etc. come to the fore. Agribusiness is trying to survive
under difficult conditions of military instability, but this pushes
environmental requirements for soil conservation to the background. This
problem is already escalating and requires an adequate response. In
particular, during the 2022—-2023 military season, the crops of rapeseed
have already increased.

That is, in Ukraine, the first criterion for the sustainability of biofuels
risks remaining a declarative norm due to the lack of necessary legal and
institutional mechanisms for organizing crop rotation and the ratios of food,
feed and energy crops.

Use of land that was not involved in agricultural production.
Cultivation on degraded lands can reduce the ecological burden that
bioenergy exerts, but there is no consensus on which lands are considered
degraded, and this creates uncertainty about which lands can be cultivated®.
First of all, we are talking about lands that have dropped out of agricultural
use due to the loss of their fertile properties. For Ukraine, such phenomena,
unfortunately, are very relevant. During the last decade in our country, there
have been active processes of soil degradation, instead, the solution to this
problem is weak and ineffective. Research and practical experience indicate
that one of the effective and beneficial ways to restore degraded soils can be
the use of such land in bioenergy production. At the same time, the resulting
biomass satisfies the sustainability criteria, because it does not “take away”
land from agriculture. In parallel, the most important thing is the restoration
and recovery of degraded soils.

This idea looks very attractive, but questions arise with a more detailed
study of domestic experience. First of all, according to the current legislation,
land degradation refers to “natural or anthropogenic simplification of the
landscape, deterioration of the state, composition, useful properties and
functions of land and other organically related natural components”, and
under soil degradation — “deterioration of useful properties and soil fertility
due to the influence of natural or anthropogenic factors”®®. According to
Article 171 of the Land Code of Ukraine “degraded lands include: a) land
plots, the surface of which is disturbed as a result of earthquakes, landslides,
karstification, floods, mining, etc.; b) land plots with eroded, waterlogged,

%2 Obidzinski Krystof, Rubeta Andriani, Heru Komarudin and Agus Andriant.
Environmental and Social Impacts of Oil Palm Plantations and Their Implications for
Biofuel Production in Indonesia. Ecology and Society. 2012. Vol. 17. Issue 1. P. 25.

% TIpo oxopony 3emenn: 3akon Ykpainu in 19.06.2003 poky. Bidomocmi Bepxoenoi
Paou Vrpainu. 2003. Ne 39. Cr. 349.
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chemically contaminated soils with high acidity or salinity, etc™®*. The
restoration of degraded land is carried out in particular by their conservation —
“the cessation of economic use for a certain period and the planting or
afforestation of degraded and low-productive land, the economic use of which
is environmentally and economically inefficient...”®. Conservation procedure
is regulated at the by-law level®.

However, despite the necessary regulatory framework, the real process
of restoring degraded land by conservation demonstrates difficulties. For
example, quite indicative is the situation that has become the basis for a
number of such court cases. They have a fairly relief view of the domestic
problem of critical inconsistency of law, legislation, and legal
implementation. Thus, on the basis of the conclusions of the research
institute, the orders of the Main Department of the State Service for
Geodesy, Cartography and Cadastre approved working land management
projects for the preservation of degraded and low-productive land of state
property. However, the relevant orders did not entail the necessary legal
consequences: information about the conservation of land was not entered
into the State Land Cadastre, and no real measures were taken to restore
these lands. Such ambiguity created prerequisites for further offenses,
namely: “conservated on paper” lands were transferred to private
individuals a few years later (for example, for personal peasant farming).
Despite the fact that such land plots were not subject to any real restoration
measures, the preliminary approval of their conservation projects became
the basis for the recognition of subsequent agreements and acts of
management bodies in relation to such land plots as invalid®”.

Such situations highlight two problems specific to domestic land
relations: the declarativeness of land restoration measures and the low
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% Tocranosa Bepxosroro Cyay Bin 20 6epesns 2023 poky y cnipasi Ne 822/1861/18.
URL: https://zakononline.com.ua/court-decisions/show/109661237?linked=zo&did=
224977 564120 171 (mara 3BepHeHHs: 10.06.2023 poky); IToctanoBa BepxosHoro
Cyny Bimz 09 smoas 2020 poky y cmpaBi Ne 681/820/17. URL:
https://zakononline.com.ua/court-decisions/show/90329576?linked=zo&did=
224977__ 564120 171 (mara 3BepuenHs:  10.06.2023  poky); IlocranoBa
XMeNpHHIBKOTO arnelnsniinoro cyny Bin 13 rpyans 2018 poky y cnpasi Ne 686/4423/18.
URL: https://zakononline.com.ua/court-decisions/show/78610012?linked=zo&did=
224977 564120 171 (nara 3BepreHHS: 10.06.2023 poky).
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efficiency of land rights guarantees. Of course, the question arises as to why
such a complex of problems appeared. On the one hand, the process of land
and soil degradation is rapidly progressing, and on the other hand, the
restoration of these natural resources as part of conservation requires funds,
and this burden falls on the owner. In particular, the afforestation, care of
plantations, and carrying out other technical works on conservated lands are
fairly financially costly. It is not surprising that owners are not interested in
voluntarily imposing such duties on themselves. The possibility of planting
conservated land with some energy plants can increase the attractiveness of
such lands in terms of their restoration.

It should be noted that recently a step towards institutional improvement
of these relations has been taken. So, since the conservation of land is
inherently a restriction on the use of such land, information about such
conservation (boundaries, area, conditions of restoration, foundation, term,
etc.) should be entered into the State Land Cadastre. The corresponding
norm appeared in the Law of Ukraine “On the State Land Cadastre” only in
2022. This should be a legal precaution for the occurrence of situations
described above.

Nevertheless, it should be recognized that modern land legislation is not
adapted to the “bioenergy” method of restoring degraded land. That is why
it may be very real to recognize the carried out afforestation with energy
plants as a violation of the “termination of economic use” of the conserved
land plot.

Non-use of land with high carbon content (land of former forests,
swamps, etc). In the world, the main bioenergy battles over the past few
years have unfolded around those lands that are characterized by a high
carbon content. The use of such areas in the cultivation of energy plants
does not contribute to the fight against greenhouse gas emissions, but at the
same time carries significant negative ecological potential (deforestation,
draining of swamps, reducing biodiversity, etc.). This problem is very acute
in Brazil, where the Amazon forests are cut down to expand soybean
plantations, in Indonesia and Malaysia, where forest areas for palm
plantations are released, etc. For Ukraine, this criterion of biomass
persistence is not critical or priority, since the reduction of forest area and
drainage of wetlands in our country are mostly not related to the needs of
bioenergy.

The need to fulfill Ukraine’s European integration obligations requires
adapting domestic legislation to the provisions of RED II, and therefore to
the criteria for the sustainability of biofuels. The analysis of the main
criteria for sustainability through the prism of domestic legal features
(regarding the violation of crop rotation and optimal crop ratios, the low
efficiency of restoring degraded lands and soils by conservation, regarding
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the use of lands with high carbon content) demonstrated a number of
nuances that can significantly affect or even considerably distort the
relevant provisions of European norms in the case of their mechanical
transfer to Ukrainian legislation. Firstly, the legislation of Ukraine does not
contain norms on mandatory standards for the ratio of food, feed and energy
crops, does not provide for the obligations of landowners and land users to
comply with crop rotation, does not consolidate institutional and functional
mechanisms for tracking and official confirmation of relevant processes.
Secondly, the use of degraded and unproductive land for the cultivation of
energy crops can come across the problems of legal provision of
conservation of land, the most significant of which are declarative (lack or
insufficiency of real measures for the restoration of land and soils) and
formalism (predominance of positivist approach over content).

Taking into account the national context during the formation of the
bioenergy legislation of Ukraine is an extremely important prerequisite for
effective legal regulation and transformation of the economy into carbon
neutral.
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CHAPTER 3. LEGAL SUPPORT
FOR HYDROPOWER IN UKRAINE

3.1. The state of legislative support for small hydropower in Ukraine

Human is constantly using various natural resources as a source of food,
materials for the construction of residential and industrial buildings, fuel
and, among other things, energy. Of particular importance in this context
are inexhaustible, self-renewing and easily accessible sources of energy
production, among which water resources occupy a prominent place.

The use of water as a source of energy has many obvious advantages,
primarily related to the peculiarity of rivers as a natural resource. Thus,
compared to solar or wind power, for example, hydropower generally does
not depend on the time of day or season. In addition, the energy produced in
this way has a relatively low cost compared to the efficiency achieved. For
this reason, hydropower has long been one of the most widely recognized
and proven ways of using water not only as a natural resource, but also as a
tool for meeting the energy and economic needs of people and society.

Hydropower, being one of the oldest sources of low-carbon energy?,
today provides almost half of its global output. The contribution of
hydropower is 55% higher than nuclear power and greater than all other
renewables combined, including wind, solar, bio— and geothermal. Over the
past 20 years, total hydropower capacity has increased by 70% globally, but
its share of total generation has remained stable due to the growth of wind,
solar and other types of energy?.

Ukraine, as a modern European country that is confidently moving
towards building its own energy-independent system and the global
transition to renewable energy sources, has significant potential for the
development of hydropower relations. At the same time, it is worth
considering the fact that not all hydropower installations and facilities are
considered by Ukrainian legislation to be capable of generating renewable

! Ritchie H., Roser M., Rosado P. Renewable Energy. Our World in Data. 2022. URL:
https://ourworldindata.org/renewable-energy#citation (zara 3sepuenns: 01.07.2023 poky)

2 Hydropower Special Market Report. IEA. 2021. URL:
https://www.iea.org/reports/hydropower-special-market-report/executive-summary(nara
3BepHenHs: 01.07.2023 poky)
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energy. These include only micro, mini— and small hydropower plants®
(Note — for ease of presentation, the general unifying category of “small
hydropower ” will be used).

The rapid development of small-scale hydropower in Ukraine began in
the early twentieth century, with the first hydroelectric power plant built in
1912 on the Southern Bug River in the town of Tyvriv. Subsequently, in the
1920s, due to large-scale electrification, in particular in the industrial and
agricultural sectors, there was a significant increase in the capacity of small
hydropower, the number of which by the end of 1929 was more than 150.
This trend continued until the early 1950s, when the number of small
hydropower plants reached 956. Later, with the development of powerful
hydropower construction of large hydropower plants, small hydropower
began to decline and a significant number of small hydropower plants were
abandoned, dam structures were destroyed, dams were draining, shields
were deformed, and lifting mechanisms became unusable. Derivation
channels were overgrown with forests, filled in or built up, reservoirs were
silted up, and dams were used only as bridge crossings*. Currently, there are
approximately 170 small hydropower facilities in Ukraine®, which indicates
a gradual renewal of interest in the development of this important renewable
energy sector.

The prospects of small hydropower as part of the modern renewable
energy complex are natural given the volume of water resources available in
Ukraine. There are more than 63 thousand small rivers and watercourses in
Ukraine with a total length of 135.8 thousand km, of which about 60
thousand (95%) are very small (less than 10 km long), with a total length of
112 thousand km®, about 3 thousand — more than 10 km long’.

The largest technical potential of hydropower resources of small rivers
is concentrated in the Carpathian region (76%). The second largest
hydropower potential is in the Right Bank Dnipro hydrological zone (13%).

% TIpo anmpTepHATHBHI JKepena eHeprii: 3akon Ykpainu Bix 20 motoro 2003 poxy.
Bioomocmi Bepxoenoi Paou Yipainu. 2003. Ne 24. Cr. 155.

4 TinpoenepreTvka: Kypc JIEKIiii: HAaBYQIBHUH MOCIOHMK [l CTYJIEHTIB
crienianbHocTi 141 “EnexTpoeHepreTrka, eNEKTPOTEXHIKa Ta eleKTpoMexaHika” /
yknan. : B. I. Bynpko, I1. ®@. Baceko, C. T. ITaznu. Kuis : KIII im Irops Cikopcekoro,
2023. C. 16, 18, 19.

5 06’extn BJIE. Energo.ua. URL: https://www.energo.ua/ua/assets (1aTa 3BepHEHHS:
01.07.2023 poky)

® Mana rinpoenepreTuka Ykpainu: y 2-x Tomax. Tom I. Anamitmanuii ormsm /
B. Bopuyak, O. Tecnenko, O. Camuenko. KwuiB: Iuctutyr mnpobGiem exosorii Ta
eHeprosoepexenHs, 2018. C. 23.

" Exonory, HayKoBIIi Ta YNPAaBIiHII NIYKAIOTh HUIAXU IS 306PEKEHHS TIPUPOIHHIX
nanamadrie 1 exonorizamii rigpoenepretuxu. [IpAT  “Vipeiopoenepeo”. URL:
https://uhe.gov.ua/filiyi (nara 3Beprenns: 01.07.2023 poky)
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On the left bank of the country, the potential is 7%, and the Western and
Polissya hydrological zones are considered to be unpromising areas for
small hydropower development (4% in total)®. At the same time, despite the
natural wealth of the water sector, it should be noted that not all rivers and
watercourses can be used for hydropower (for example, water bodies
subject to special state protection, including those of the nature reserve
fund, cannot be used for such purposes)®.

The abundance of water resources outlined above and, among other
things, the technical capabilities already available, put hydropower at the
forefront of the renewable energy system and lay a solid foundation for the
development of this sector. Thus, hydropower is a relatively environmentally
friendly source, given the minimal greenhouse gas emissions from its
production, and one of the safest ways to generate energy'®. In addition, the
use of small river energy helps to save fuel and energy resources, decentralize
the overall energy system and solve a number of problems in the energy
supply of remote and hard-to-reach rural areas'®.

At the same time, as with any interference with the natural order of river
functioning, the construction of hydropower plants to generate energy from
water resources is inextricably linked to a number of risks and abuses
arising, among other things, from the imperfect legislative framework for
alternative energy and hydropower relations. This can lead to water level
fluctuations, a decrease in the number of fish and other living organisms,
flooding and erosion of large areas of land, and blocking of migration routes
to spawning grounds'?, that causes destroying of fauna of water pond*s.

8 Bpums A. O., Baceko II. ®@., Mopos A. B. TexHiunuii mNoTeHI{an Tigpo-
€HePIreTHYHHX DPEecypciB MaluMX pidoK YKpaiHH 3 ypaXyBaHHSAM IPHUPOAOOXOPOHHUX
oOMmesxeHsb. [ iopoenepeemura Yrpainu.2019. Ne 3-4. C. 50.

® Yymauenko 1. €. OcobGOMBOCTI MPaBOBOTO PEXHMY BOIHHX 00 €KTiB, IO
BHUKOPHUCTOBYIOTHCSI AJIsI TIOTPEO TiIPOCHEPTEeTHKU. AKmyanvHin pobiemu GimuusHIHOL
ropucnpyoenyii. 2021. Ne 3. C. 105.

10 Ritchie H. What are the safest and cleanest sources of energy? Our World in Data.
2020. URL: https://ourworldindata.org/safest-sources-of-energy  (mara 3BepHEHHS:
01.07.2023 poxky)

1 TInatonosa €. O. IIpaBoBi acmeKTH PO3BUTKY MANOi TiAPOSHEPTETHKY YKPAiHY B
KOHTEKCTI HPOTrpaMHOro 3abesrnedeHHs. [Ipagose pecyntosanHs CYCNINbHUX GIOHOCUH.
akmyanvHi npobiemu ma 6UMOcU Cb0200eHHs : MaTepiann MiKHapOJHOI HayKOBO-
npakTU4HOT KoHgepeHuii (3amopixoks, 23-24.07.2021 p.). 3amopixoks: 3amopi3bka
Micbka rpomazicbka opranizauis “Icruna”, 2021. C. 48-51.

12 Kapaxausn K. M. IcTopisi CTaHOBJIEHHS Ta PO3BUTKY TiIPOECHEPTETHKH: €KOJIOTO-
CKOHOMIYHHUHI acNeKT. AKmyanbHi npobaemu po3eumxy HAyKu, OCGImu ma CyCnilbCmed:
30ipHHK Te3 HonoBineit MbkHap. Hayk.-mipakT. koH}. ([Tonrtasa, 23.07.2021 p.). [Tonrasa:
HPEH], 2021. C. 24-25.
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Thus, there is a clear need to improve the existing one and develop a new
comprehensive legal mechanism for the functioning and development of
hydropower relations, which would take into account, on the one hand, the
possible energy and economic potential of water energy as a renewable
resource, and, on the other hand, environmental requirements and the need
to preserve and protect the natural biodiversity of rivers.

One of the first legislative acts related to hydropower was the Law of
Ukraine “On Environmental Protection” of 25 June 1991, which not only
established the legal and social framework for environmental protection, but
also provided for the provision of tax, credit and other benefits to
enterprises, institutions and organizations, as well as individuals, when they
implement low-waste, energy and resource-saving technologies and non-
traditional energy sources, among other economic measures to ensure its
protection. Similar benefits were provided for by the Law of Ukraine “On
Energy Saving” of 01 July 1994 (expired on 13.11.2021), which encouraged
energy production using renewable and non-traditional sources®. Thus,
these legislative acts have laid the foundation for a more global
development and legal incentives for alternative energy as an
environmentally friendly way of generating energy.

The Water Code of Ukraine of 6 June 1995 is a comprehensive
legislative act regulating social relations in the field of water resources use.
Among other things, the Code defines the basic concepts and rules in the
field of water use and protection, and establishes the specifics of using
water bodies for industrial and hydropower needs*é. It was the Water Code
of Ukraine that became the basis for further development of specialized
hydropower legislation and laid down guidelines for further development of
hydropower relations, taking into account energy, environmental, economic,
social and other factors.

Legislative acts adopted in the period 1991-1999 demonstrate the
growing interest in the field of non-traditional energy sources, in particular
hydropower, and the state’s attempts to stimulate the development of
hydropower relations as a promising sector of alternative energy. At the
same time, the relevant legislation was characterized by a high degree of

13 Kapaxansu K. M. IlpaBoBi 3acaau pO3BHTKY TIiJpOEHEPreTUKH B KOHTEKCTi
CTaloro Ppo3BUTKY Ykpaiuu. [International scientific journal:“Internauka”. Series:
“Juridical sciences”. 2021. Ne 7 (41). C. 38.

14 TIpo 0xOpOHY HABKOJIMIIHBOTO MPUPOAHOTO CEPENOBUINA: 3aKOH YKpaiHH Bif
25 uepBHst 1991 poky. Bioomocmi Bepxosnoi Paou Vkpainu. 1991. Ne 41. Cr. 546.

5 TIpo enepros6epexenns: 3akon Ykpainu Bin 1 sumus 1994 poxy. Bidomocmi
Bepxoenoi Paou Yxpainu. 1994. Ne 30. Cr. 283 (empamué uunnicms)

16 Bopmwmit komeke Ykpainu Bin 6 depus 1995 poky. Bidomocmi Bepxoenoi Paou
Vxpainu. 1995. Ne 24. Ct. 189.
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abstraction and generalization, and the declarative nature of its individual
provisions, which also slowed down the development of hydropower and
the renewable energy sector.

At the stage of forming legislation on the use of alternative energy
sources (2000-2011), there was a gradual increase in legislative attention to
the issue of small hydropower and the renewable energy sector in general.
Thus, the Verkhovna Rada of Ukraine approved the Concept for the
Development of the Water Sector of Ukraine dated 14 January 2000, which
stipulates the need to rationalize the use of water resources through, inter
alia, modernization and reconstruction of existing hydroelectric power
plants, introduction of new water-saving technologies, commissioning of
new highly maneuverable capacities, restoration and development of small
hydropower'’. Separate provisions on the status and uses of the water fund
were envisaged in the Land Code of Ukraine of 25 October 2001, which
included in the lands of this purpose those occupied by hydrotechnical and
other water management structures and canals, as well as lands allocated for
their right-of-way?8.

Another international act relating to the rational use of natural resources,
including water, and enshrining the need for comprehensive compliance
with environmental standards was the Framework Convention on the
Protection and Sustainable Development of the Carpathians (signed on
22 May 2003 in Kyiv and ratified by the Law of Ukraine of 7 April 2004)°,
The provisions of this Convention, to which Ukraine is also a party, are
aimed at protecting the Carpathians as a unique natural treasure, including
in terms of sustainable use of water resources, implementation of policies
and plans based on an integrated approach to river basin management to
prevent, manage and control pollution and floods, reduce fragmentation of
aquatic habitats, etc.

An important step for the development of the national renewable energy
sector was the adoption of the specialized Law of Ukraine “On Alternative
Energy Sources”, which provides, among other things, for the categories of
hydropower facilities that can be used to generate renewable energy and
incentives for its producers. Such legislative attention to the issue under
study clearly indicates a certain interest of the state in strengthening the

17 Tlpo KoHuenuitlo po3BUTKYy BOAHOTO TOCMONAPCTBA YKpAiHM: MOCTAHOBA
BepxoBnoi Pamum  VYkpaimm Bin 14 ciuna.2000 poxy Ne 1390-XIV. URL:
https://zakon.rada.gov.ua/laws/show/1390-14#Text (mara 3sepuenns: 01.07.2023 poky)

18 3emenpHuit komeke Vkpainu Big 25 sxoBTHs 2001 poky. Bidomocmi Bepxosnoi
Paou Yrpainu. 2002. Ne 3-4. Cr. 27.

19 TTpo parudikauito PaMkoBOT KOHBEHLIT PO 0XOPOHY Ta cTanuii po3BUTOK Kapmar:
3akon VYkpainm Big 07.04.2004 p. Ne 1672-1V. URL: https://zakon.rada.gov.ua/
laws/show/1672-15#Text (narta 3seprenns: 01.07.2023 poky)
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alternative energy sector, including by stimulating the development of small
hydropower.

During the period under review, a number of environmental regulations
aimed at protecting the environment were adopted at the national level,
including the Laws of Ukraine “On Land Protection?, “On State Control
over the Use and Protection of Land”?, “On the Environmental Network of
Ukraine”?, These regulations establish the limits of interference with the
environment, impose obligations to ensure compliance with regulations in
the field of land protection and use, prevent land pollution and soil fertility,
deterioration of flora and fauna, water and other natural resources, including
in the location, design, construction, reconstruction and operation of water
management facilities. Similar provisions were reflected in the National
Programme for the Development of the Fishery Industry of Ukraine for the
period up to 2010, approved by the Law of Ukraine of 19 February 2004%,
which states the need to protect fish and other aquatic living resources,
including from the harmful effects of using the water fund for hydropower
needs.

Certain provisions relating to the possibility of using alternative energy
for heat generation are also contained in the Law of Ukraine “On Heat
Supply” dated 02 June 2005, which sets out the priority development of the
technology of combined heat and power generation (cogeneration) and the
use of alternative energy sources, non-traditional and renewable energy
sources as the main principles of state policy in the field of heat supply. In
addition, it is envisaged to establish a reduced tariff for business entities that
produce heat energy at facilities using alternative sources®.

In order to further develop legislation on small hydropower, the Law of
Ukraine “On Energy Lands and the Legal Regime of Special Zones of
Energy Facilities” was adopted, which details the provisions of previously
adopted regulations on the use of land and other natural resources for
energy needs and includes land plots provided for the location, construction
and operation of facilities for the production of electricity and heat,

2 TIpo oxopoHy 3emenb: 3akoH Ykpainu Bim 19 wepsus 2003 poky. Bidomocmi
Bepxosnoi Paou Vkpainu.2003. Ne 39. Cr. 349.

2l TIpo jAep*aBHHIl KOHTPOIb 32 BUKOPHCTAHHSM Ta OXOPOHOK 3€MEIb: 3aKOH
Vxpaiuu Big 19 yepsus 2003 poky. Bioomocmi Bepxoenoi Paou Yrpainu. 2003. Ne 39.
Cr. 349.

22 TIpo exosoriuHy Mepexy Ykpainu: 3akoH Ykpainu Bin 24 wepsus 2004 poky.
Bioomocmi Bepxoenoi Paou Yxpainu. 2004. Ne 45. Cr. 502.

23 TIpo 3arambHOMEPKAaBHY TIPOTpaMy PO3BHTKY PHOHOTO TOCTIOAAPCTBA YKpaiHu Ha
nepion 1o 2010 poky: 3akoH Ykpainu Bix 19 mrororo.2004 poky. Binomocti BepxoBHoi
Pamu Yxpaian. 2004. Ne 22. Cr. 313.

24 TIpo TemonocTayanus: 3akoH Ykpainu Bim 2 uepsHs 2005 poxy. Ogiyitinuii
sicHux Ykpainu. 2005. Ne 27. Cr. 1532.
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including hydroelectric power plants and pumped storage facilities, as well
as land plots for them?>.,

The period of 2011-2017 was characterized by a certain reassessment of
the content and trends of legislation directly or indirectly related to
alternative and hydropower issues in terms of the need not only to increase
energy production from renewable sources, but also to establish the
obligation to comply with environmental requirements by providing for
restrictions and prohibitions on unjustified anthropogenic impact on natural
resources. In addition, at this stage of alternative energy development, a
large number of programme and strategic legislative acts have been adopted
to address global strategic issues in the energy sector, including through the
development of hydropower relations.

The Resolution of the Cabinet of Ministers of Ukraine of 12 September
2011 approved the State Programme for the Development of National
Production, which defines hydropower as the most technologically
advanced method of electricity generation, which has a guaranteed and
predictable energy resource, and one of the objectives of the programme is
to reconstruct and develop hydropower, including small hydropower on
small rivers to meet local energy needs and protect adjacent areas from
floods?®. Similar goals were envisaged by the National Target Programme
for the Development of Water Management and Environmental
Rehabilitation of the Dnipro River Basin for the period up to 2021, which
includes the construction, reconstruction and overhaul of hydraulic
structures as one of the measures to be implemented?”.

Provisions aimed at protecting the water fund of Ukraine and its
biological diversity from harmful external influences were also contained in
the State Target Economic Programme for Fisheries Development for
2012-2016, approved by the Cabinet of Ministers of Ukraine on 23
November 2011%, and the List of Activities and Objects of Increased
Environmental Hazard approved by the Cabinet of Ministers of Ukraine

% [Ipo 3eMIli €HEPreTUKH Ta NPABOBHH PEXUM CIELIANbHUX 30H E€HEPreTUHHX
00’ekTiB: 3akoH Ykpainu Big 09 smunas 2010 poky. Bioomocmi BepxosHoi Paou Ykpainu.
2011. Ne 1. Cr. 1.

% TIpo 3atBepaKenHs JepkaBHOT IPOrpaMu PO3BUTKY BHYTPIIHBOTO BUPOGHHIITBA:
nocranoBa KaGinety MinictpiB Ykpainu Bix 12 BepecHs 2011 poky Ne 1130. Odghiyivinuii
gicnux Ykpainu.2011. Ne 86. Cr. 3139.

2 TIpo 3aTBepkeHHs 3arabHOIEPKABHOI 1IHOBOT MPOrPaMK PO3BUTKY BOJIHOTO
rOCIOZIApCTBA Ta EKOJIOTIYHOTO O3/0pOBICHHs OaceiiHy piuku JIHImpo Ha mepiox 1o
2021 poxky: 3akon Ykpainu Bix 24 tpaBus 2012 poky. Bioomocmi Bepxoenoi Paou. 2013.
Ne 17. Cr.146.

% Tlpo s3arTBepmkeHHs JlepKaBHOI LUIBOBOI €KOHOMIYHOI IPOrPaMH PO3BUTKY
pubHoro rociogapctsa Ha 2012-2016 poxu: moctanoBa KaGinery MiHictpiB Ykpainu Bix
23 mucronana 2011 poky Ne 1245. Vpaoosuii kyp ’ep. 2011. Ne 243.
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dated 28 August 2013 (expired on 28.02.2019)°. Thus, in accordance with
the provisions of the said list, the operation of hydropower plants on rivers,
regardless of their capacity (including small hydropower plants) and new
construction, reconstruction of major hydraulic structures of all types posed
an increased environmental hazard to the environment, which demonstrates
the legislator’s attention not only to the issues of increasing the volume of
energy produced by renewable energy sources, but also to the need to
comply with environmental standards in the implementation of these
activities.

One of the strategic regulatory acts related to the development of
alternative energy sources, including small hydropower, is the National
Renewable Energy Action Plan for the period up to 2020, approved by the
Cabinet of Ministers of Ukraine on 1 October 2014. The provisions of this
plan state the great potential for the use of small rivers, in particular in the
western regions, which can become the basis for saving fuel and energy
resources, decentralization of the overall energy system, and, in general, the
production of a significant amount of energy through the modernization of
existing facilities, restoration of previously operating small hydropower
plants, construction and commissioning of new hydropower generating
facilities®. The task of increasing Ukraine’s energy independence was also
enshrined in the Sustainable Development Strategy “Ukraine — 20207,
which set the main task in this area as ensuring energy security and
transition to energy efficient and energy-saving use and consumption of
energy resources with the introduction of innovative technologies, in
particular through the implementation of projects using alternative energy
sources®L.

Approximation to European standards also required the adoption of a
number of environmental and environmental regulations, in particular the
provisions of the Paris Climate Agreement of 12 December 2015 %, That is
why the Law of Ukraine of 14 July 2016 * ratified this agreement and the
Concept of Implementation of the State Policy on Climate Change for the

2 Tlpo 3aTBep/UKEHHs MEPENiKy BHIIB [isSUILHOCTI Ta 00’€KTIiB, WO CTAHOBJATH
HiJBUIIEHY eKoJoriuHy HeOe3neky: mnocraHoBa KaGinery MinicTpiB YkpaiHu Bif
28 cepnnst 2013 poxy Ne 808. Vpsioosuii kyp ep. 2013. Ne 215. (empamuna yunnicms)

% Tlpo HamiomambHmit TomaH fiff 3 BiZHOBTIOBAHOI EHEPTETHKH HA MePiox 0
202 poky: posnopsxenHss KaGinery MinictpiB Ykpainu Bixg 1 ot 2014 poky
Ne 902-p.Oghiyitinuii sichux Yrpainu. 2014. Ne 81. Cr. 2298.

3! MTpo Crparerito cranoro po3Butky “Yxpaina — 2020”: Ykas I[Ipesunenta Ykpainu
Bix 12 ciuns 2015 poky Ne 5/2015. Ogiyitinuii gicnux Yrpainu. 2015. Ne 4. Cr. 67.

%2 Tlapuseka yroma Bim 12.12.2015 p. URL: https://zakon.rada.gov.ua/
laws/show/995 161#Text (nata 3Bepuennst: 01.07.2023 poky)

3 [Ipo parudikanito Mapusbkoi yromu: 3akon Ykpainu Bin 14 mumas 2016 poky.
Bioomocmi Bepxosnoi Paou. 2016. Ne 35. Cr. 595.
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period up to 2030 was approved to implement its provisions, as well as
other commitments to protect the environment and prevent negative climate
change®.

Another programme document specialized in hydropower is the
Hydropower Development Programme for the period up to 2026, approved
by the Cabinet of Ministers of Ukraine on 13 July 2016. The programme
sets a rather ambitious goal — to ensure the energy security of the state
through the effective development of hydropower with maximum use of
cost-effective hydropower potential, improvement of management of
hydropower facilities, enhancement of their safety, increase of regulatory
maneuvering capacities of hydropower plants and pumped storage power
plants to improve the stability and reliability of the integrated power system
of Ukraine and its integration into the European energy system, reduction of
the consumption of fossil fuels and the anthropogenic impact on the
environment®®. At the same time, the analysis of the regulatory act allows us
to state that its provisions mainly relate to the development of only “large
hydropower”, and the small hydropower sector is mentioned indirectly, in
the context of the analysis of existing hydropower capacities. The need to
develop small hydropower is also not mentioned in the section “Action Plan
for the Implementation of the Programme”. Given that small hydropower is
an integral component of hydropower in general and has significant
potential, such legislative gaps seem rather strange and need to be further
developed and addressed.

The environmental legislation introduced and currently in force, in
particular the Law of Ukraine “On Environmental Impact Assessment”,
which places hydropower plants on rivers, regardless of capacity, in the
second category of planned activities and facilities that may have a
significant impact on the environment and are therefore subject to
environmental impact assessment, also has a significant impact on the
further development of hydropower3®. At the same time, despite the promise
of such binding norms and their positive impact in terms of improving the
level of environmental protection, practical experience shows that official
environmental conclusions obtained in accordance with the legislative
procedure do not guarantee the exhaustion of environmental issues. This is

3 Ipo cxpanenns Konnenuii peanizanii gepxaBHoi MOMiTHKY y cdepi 3MiHM KiTiMaTy
Ha niepion 1o 2030 poky: posnopspkenHs Kabinery MinictpiB Ykpainu Bin 7 rpyaHs
2016 poky Ne 932-p. Odghiyitinuii gicnux Yxpainu. 2016. Ne 99. Crop. 269. Ct. 3236.

% Tpo cxBanenns [IporpamMu po3BUTKY TiZpOEHEPreTHKU Ha mepion a0 2026 poky:
posnopsijkernst Kabinery MinictpiB Ykpainu Big 13 numus 2016 poxy Ne 552-p.
Odhiyivinuii sicnux Yrkpainu. 2016. Ne 60. Cr. 2065.

% TIpo ominky BMIMBY Ha JOBKiLIA: 3akoH Ykpaiuu Bim 23 Tpasus 2017 poky.
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proved, in particular, by numerous court cases in which the results of the
assessment are questioned. A certain devaluation of the importance of the
environmental impact assessment mandatory for hydropower leads to a
situation where the operation of existing and construction of new
hydropower facilities is carried out in violation of a number of regulatory
rules and obligations, which can lead to adverse environmental
consequences.

One of the main strategic documents that currently determines the
course of development of the entire national energy sector is the Energy
Strategy of Ukraine until 2050, approved by the Cabinet of Ministers of
Ukraine on 21 April 2023%. According to the strategy, the main areas of
development of the Ukrainian energy sector are, inter alia, the development
of alternative energy sources (including increasing the hydropower potential
to 9 GW), new products and innovative solutions in the energy sector,
achieving the maximum level of climate neutrality, comprehensive
integration with EU markets and efficient functioning of domestic
markets®e.

At the same time, it should be noted that despite the legislative attention
to the hydropower sector, the regulatory framework often has a high degree
of generalization and inconsistency, and therefore even some promising
mechanisms, without being supported by other stable and mutually
consistent legislation, are not properly implemented, which may lead to
demotivation of the hydropower sector and its gradual decline. Thus, the
legislator approaches the issue of stimulating the development of small
hydropower in a rather limited way, indirectly mentioning or not
mentioning this promising alternative energy sector in programme and
strategic documents.

At the same time, the experience of the early twentieth century proves
the significant potential and attractiveness of the small hydropower sector,
and thus it is important to simplify cumbersome and bureaucratic licensing
procedures that increase and cause corruption risks in order to increase
investment attractiveness, prevent capital outflows, and the oppression and
decline of the small hydropower sector and alternative energy in general.

Small hydropower currently has one of the greatest prospects for
development, as in the face of national security challenges and constant
attacks on energy infrastructure, the construction and commissioning of

37 Mpo cxpanenns Emepretwdnoi crpaterii Ykpaimm ma mepiog mo 2050 poxy:
posnopsyukenns Kabinery MinictpiB Ykpainu Bix 21 kBiTHa 2023 poky Ne 373-p.
Odgiyitinuii ichux Yrpainu. 2023. Ne 47. Crt. 2575

3% Eneprermuna crpateria. Minicmepcmeo — enepeemuxu  Vipainu. URL:
https://www.mev.gov.ua/reforma/enerhetychna-stratehiya(nara 3BEpPHECHHS:
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large facilities, such as those of the damaged Kakhovka HPP, is obviously
too complicated and time-consuming, and therefore irrelevant at this time.

3.2. Use of water bodies and land for hydropower purposes:
legal features

Specifics of the legal regime of water bodies. The legal regime of water
bodies used for hydropower purposes is characterized by a number of
important elements.

1) Ownership of water bodies. All waters (water bodies) on the territory
of Ukraine constitute its water fund. Thus, Article 6 of the Water Code of
Ukraine stipulates that waters (water bodies) are exclusively the property of
the Ukrainian people and are provided for use only. The Ukrainian people
exercise ownership of water (water bodies) through the Verkhovna Rada of
Ukraine, the Verkhovna Rada of the Autonomous Republic of Crimea and
local councils. In view of the specifics of the hydropower sector of the
economy, it should be noted that not all water bodies that make up the water
fund of Ukraine can be used for hydropower purposes. Such water bodies
may include surface waters (water bodies) of natural or artificial origin of
both national and local significance. However, water bodies subject to
special state protection, namely water bodies of the nature reserve fund,
etc., cannot be used for hydropower purposes®.

Water bodies used for hydropower are publicly owned (i.e., state or
municipal). Although enclosed natural reservoirs (with a total area of up to
3 hectares) may be owned by individuals and legal entities, it is premature
to talk about the possibility of building hydropower plants on them, in our
opinion, given the current technology.

2) The right to use water bodies for hydropower purposes. The use of
water bodies for hydropower purposes is carried out on the basis of special
water use.

3) Obligations of hydropower enterprises. Hydropower enterprises are
obliged to comply with the regimes of accumulation and use of water
reserves, regimes of fluctuations in the level in the upper and lower reaches
and water passage through hydraulic structures, taking into account the
maintenance of the water level necessary to maintain the guaranteed
dimensions of the ship’s passage, uninterrupted navigation and passage of
vessels through the navigation locks, as well as passage of fish to spawning
areas in accordance with the designs of fish passage facilities in accordance

3 Yymauenko 1. €. Oco6NMBOCTI MPaBOBOTO PEKHUMY BOJHHX 00 €KTiB, IO
BUKOPHUCTOBYIOTBCSL Ul HOTPEO TiAPOCHEPTeTHKU. Axmyanvhi npobnemu imyusHsHoi
ropucnpyoenyii. 2021. Ne 3. C. 103-108.
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with the operating modes of artificial water bodies and water management
systems established in accordance with the law, taking into account the
water availability forecast, environmental requirements and interests of all
water users. Hydropower enterprises operating hydroelectric power plants
are obliged to inform the central executive body implementing the state
policy in the field of inland water transport (the State Service of Maritime
and Inland Water Transport and Shipping of Ukraine) in advance of the
predicted temporary impossibility of ensuring the required water level,
The main organizational and technical requirements for the operation of
shipping hydraulic structures, the strict implementation of which ensures the
uninterrupted and safe passage of the transport fleet and the reliable and
safe operation of shipping locks, are established by the order of the Ministry
of Transport “On approval of the Rules for the technical operation of
shipping hydraulic structures” dated June 13, 20074

4) The protection of water used for hydropower needs is ensured by:
rules and norms of protection, use or restriction of water use if necessary; a
special regime for the use of water fund lands; water protection measures
against pollution, clogging and depletion; measures to prevent violation of
the hydrological and hydrogeological regime of waters; measures to prevent
the harmful effects of water and accidents on water bodies and eliminate
their consequences; measures to prevent the reduction of fish stocks and
other objects of water fishing, the deterioration of the living conditions of
wild animals*.

5) A close interaction between the legal regime of water bodies used for
hydropower needs and the legal regime of water fund lands. Works related
to the construction of hydrotechnical structures may be carried out on the
lands of the water fund. Water protection zones are established along
reservoirs with the aim of creating a favorable regime for water bodies,
preventing their pollution, clogging and depletion, destruction of aquatic
plants and animals, as well as reducing flow fluctuations. For the needs of
operation and protection against pollution, damage and destruction of
hydrotechnical and hydrometric structures, as well as reservoirs and dams
on rivers, diversion lanes with a special mode of use are established.

40 Bonuuit konexc Ykpainu Bin 6 uepsHs 1995 poky. Bidomocmi Bepxoenoi Paou
Vkpainu. 1995. Ne 24. Ct. 189.
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6) Conducting of the principle of transboundary cooperation in the use of
watercourses for the needs of hydropower is extremely important to prevent
the unsystematic and unlimited withdrawal of water, which leads not only to
the depletion of water resources in general in the water basin, but also to their
serious redistribution in space and time, directly or indirectly affecting
interests of all states located in the international water basin.

7) State administration in the field of use of water objects for
hydropower. The water legislation provides for the implementation of
integrated management of water bodies in compliance with the basin
principle on the basis of state, target, interstate and regional programs for
the use and protection of water and reproduction of water resources, as well
as river basin management plans.

8) Legal responsibility. Violation of water legislation entails
disciplinary, administrative, civil or criminal liability. Water legislation
provides for exemption from liability for violations of water legislation as a
result of force majeure or military operations. Bringing offenders to justice
does not release them from the obligation to compensate for damages
caused by them as a result of violating water legislation, in the amounts and
in the manner established by the legislation of Ukraine.

The formed legal regime of water bodies used for hydropower needs is
quite balanced. However, at the same time, the institution of compensation
for damage caused to water bodies as a result of accidents at hydropower
enterprises needs improvement. The current Methodology for calculating
the amount of compensation for damages caused to the state as a result of
violation of the legislation on the protection and rational use of water
resources, approved by the order of the Ministry of Natural Resources of
Ukraine dated July 20, 20093, does not apply to such cases.

Specifics of the legal regime of lands under hydropower facilities.
Peculiarities of the legal regime of lands on which hydropower facilities are
located are formed under the influence of the legal regime of such
immovable objects. Although the hydrotechnical structure and the land plot
are, as a general rule, independent real estate objects, they remain connected
by the principle of the unity of the fate of the real estate object, and also
affect each other’s legal regimes.

In view of this, the key features of the legal regime of hydropower lands
include their connection with the legal status of hydrotechnical structures,

4 TIpo 3atBepmkeHHs MeTOMMKM PO3PaxyHKy DO3MIPiB BiUIKOLyBaHHS 30MTKIB,
3aMOAISTHUX JepXKaBi BHACIIJIOK MOPYIIEHHS 3aKOHOABCTBA PO OXOPOHY 1 palioHabHE
BUKODHCTaHHA BOJHHX pecypciB: Haka3 MiHicTepcTBa OXOpOHHM HABKOJHUIIHBOIO
MPUPOAHOTO cepenoBuina Ykpainu Bix 20 nmunns 2009 poky. Ogiyiinuii sichux Ykpainu.
2009. Ne 63. Cr. 2242.
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some restrictions on turnover, the close connection of the hydropower
facility not only with the land plot on which it is located, but also with the
corresponding water object, the peculiarities of choosing a land plot for the
subsequent placement of a hydropower facility on it.

Researching the specifics of the legal regime of lands under hydropower
facilities, the doctrine operates on the idea of the so-called “dual legal
regime”. However, with a more detailed analysis of the actual relations in
this area, it can be found that in reality such a legal regime is more complex.
It combines at least four legal elements:

1) general (the legal regime of the land plot as such — first of all, it is
formed by land legislation). According to Art. 79 of the Land Code of
Ukraine, a land plot is a part of the earth’s surface with established
boundaries, a certain location, with defined rights in relation to it#;

2) special “water” (legal regime of the land plot of the water fund —
may include a number of requirements and restrictions aimed at protecting
the water object. It is mainly provided by water legislation). According to
Art. 4 of the Water Code of Ukraine, lands of the water fund include lands
occupied, including hydrotechnical, other water management structures and
canals, as well as lands allocated for diversion lanes for them*®;

3) special “energy” (the legal regime of the land plot under the energy
facility — may provide for a number of requirements and restrictions aimed
at the safe operation of the energy facility for people and the environment. It
is mainly formed by land and environmental legislation). The special
features of the energy sector include: a) orientation — ensuring the
sustainable development of the energy sector of the national economy of
Ukraine in combination with guaranteeing the state’s energy security and
environmental protection; b) special object composition, i.e. objects for the
placement or operation of which land is provided — energy objects; ¢) a non-
exhaustive list of energy facilities; d) regulatory certainty in the special
branch (energy) legislation of the procedure for acquiring rights to energy
land; e) special procedure for the use and protection of energy lands*.

The analyzed relations are regulated by the Law of Ukraine “On Energy
Lands and the Legal Regime of Special Zones of Energy Objects”, but such
regulation is not perfect. Thus, the land of energy-generating enterprises
includes land plots provided for the location, construction and operation of

4 3emenbuuii xozekc Ykpainu: mpuiiHaTuil 25 xkosTHa 2001 poky. Bidomocmi
Bepxoenoi Paou Yxpainu. 2002. Ne 3—4. Ct. 27.
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facilities for the production of electric and thermal energy, in particular
hydroelectric power plants and hydroaccumulation power plants. According
to Art. 12 of the Law establishes regulatory zones for the protection of
particularly important energy facilities — the prohibited zone of
hydroelectric facilities and the controlled zone of hydroelectric facilities*.
The legal regime of these zones is regulated by the resolution of the Cabinet
of Ministers of Ukraine “On approval of the Procedure for establishing a
special protection regime in the territory of the prohibited zone and the
controlled zone of hydroelectric facilities” dated March 31, 2004*. This
procedure defines the mechanism for establishing a special protection
regime in the territory of the prohibited zone and the controlled zone of
hydroelectric facilities, the conditions for access and movement of
employees, outsiders, all types of transport in these zones, the import
(export) of material values and cargo into the territory of these zones or
beyond them , as well as the rights and duties of officials of ministries, other
central and local executive bodies, who are responsible for establishing and
ensuring the proper regime in the respective zones;

4) special “alternative energy ” (legal regime of the land plot under the
object of alternative energy). According to the Law of Ukraine “On Energy
Lands and the Legal Regime of Special Zones of Energy Objects”, energy
lands include land granted in accordance with the procedure established by
law for ownership and use for the location, construction and operation of
facilities for the production and transmission of electric and thermal energy,
including alternative energy facilities. In this legislative act in Art. 14, it is
determined that on the lands assigned to the category of lands defined by
point “i” of Part 1 of Art. 19 of the Land Code of Ukraine (land for industry,
transport, electronic communications, energy, defense and other purposes),
alternative energy facilities that use renewable energy sources (including
hydropower) can be located, regardless of the purpose of such land plots.
The layering of legal regimes, which is observed during the formation of the
legal regime of the land plot under hydropower facilities, has not yet been
realized by the rule-maker and has not been crystallized in the legislation.
That is why there are significant gaps in the legal regime of the respective
land plots in practice. In this regard, there is a need for further doctrinal and

47 Tlpo 3eMni eHEpreTWKH Ta MPABOBUH PEXUM CHEIATbHUX 30H E€HEPTETHUHHX
00’exTiB: 3akon Ykpainu Big 09 munas 2010 poky. Bidomocmi Bepxosnoi Paou Ykpainu.
2011. Ne 1. Cr. 1.
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nocranoBa Kabinety MinictpiB Ykpainu Bin 31 6epesns 2004 poxy. Odghiyiiinuii gicnuk
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legislative elaboration of the proposed idea of the “hydropower
quadriptych™*.

3.3. Environmental and legal requirements
for the safety of hydropower facilities

Acting as one of the most ecological and economical sources of
obtaining electricity, hydropower nevertheless leads to negative changes in
the surrounding natural environment, in particular, causes damage to
agriculture, contributes to constant drops in water levels, a decrease in the
number of fish and other living organisms, flooding and erosion of large
areas, in including of agricultural lands, increases the regulation of river
flow, as a result of which there is an overlap of migration routes to
spawning grounds, which contributes to the partial or complete loss of
biodiversity of the ichthyofauna of the regulated natural reservoir.

Taking into account the above, we note that the current legislation pays
attention to the issue of environmentally friendly industries and
comprehensive development of hydropower. However, a critical analysis of
modern legislation, which is designed to ensure the environmental
friendliness of hydropower, shows its fragmentary nature and the
superiority of general norms that regulate the development of alternative
energy as a whole. However, the study of the above-mentioned normative
legal acts allows to develop a classification of environmental legal
mechanisms, compliance with which will ensure safety for people and the
environment when using hydropower facilities.

The first group includes imperative prohibitions, such as:

1. It is prohibited to build reservoirs in the river basin with a total
volume that exceeds the flow of the given river in an estimated low-water
year, which is observed once every twenty years.

2. Prohibition to change the topography of the river basin;

3. Prohibition to destroy the beds of drying rivers, streams and
watercourses;

4. Prohibition of straightening riverbeds and deepening their bottoms
below the natural level or blocking them without arranging drains,
overpasses or aqueducts;

5. Prohibition to reduce the natural vegetation and forest cover of the
river basin;

4 Ilmareko I'. 1. Cremudika NpaBoBOTO peXHMy 3eMelb MiJ 00 €KTaMH
rinpoeHepreTuku B Ykpaini Miocnapoonuii naykosuii sicypnan “Inmepnayka”. Cepis
“FOpuouuni nayxu”. 2021. Ne 7. https://doi.org/10.25313/2520-2308-2021-7-7433
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6. Prohibition to carry out other works that may negatively affect or
affect the water content of the river and the quality of water in it.

Environmental and legal methods of environmental protection during
the construction and use of industrial facilities, including hydroelectric
plants, contained in Art. 80 of the Water Code of Ukraine and aimed at the
preservation of small rivers and natural resources that together with them
form single natural complexes. It is small rivers that are used for the
construction of mini hydroelectric power stations, which use natural water
pressures without the necessary construction of large-scale hydrotechnical
structures, which allows to avoid negative environmental phenomena that
may be accompanied by the creation of large hydroelectric power plants®.
Small power plants make it possible to preserve the natural landscape and
the environment not only at the stage of operation, but also during the
construction process. During further operation, there is no negative impact
on water quality: it completely preserves its original natural properties. Fish
are stored in the rivers, and the water can be used for water supply to the
population. Unlike other ecologically safe renewable sources of electricity —
such as the sun, wind — small hydropower is practically independent of
weather conditions and is able to provide a stable supply of cheap electricity
to the consumer.

The second group of ecological and legal methods of protecting the
environment and people during the operation of hydropower facilities is a
group of obligations:

1. Compliance with the established norms and standards of
environmental protection during the design, construction and
reconstruction of capital facilities.

Thus, Art. 10 of the Law of Ukraine “On Protection of the Natural
Environment” among the guarantees of the environmental rights of citizens
singles out the obligation of central executive bodies, enterprises,
institutions, organizations to implement technical and other measures to
prevent the harmful impact of economic and other activities on the natural
environment, to fulfill environmental requirements in planning, placement
of productive forces, construction and operation of economic objects.
According to Art. 51 of the specified Law, when carrying out such
activities, the environmental safety of people, the rational use of natural
resources, compliance with the standards of harmful effects on the
environment must be ensured®;
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2. Carrying out an environmental impact assessment of existing and
future hydropower facilities, taking into account the results of a strategic
environmental assessment.

The Laws of Ukraine “On Environmental Impact Assessment” dated
May 23, 2017 and “On Strategic Environmental Assessment” dated March
20, 2018 establish the legal and organizational principles of environmental
impact assessment aimed at preventing environmental damage, ensuring
environmental safety, environmental protection, rational the use and
reproduction of natural resources, in the process of making decisions about
the implementation of economic activities that may have a significant
impact on the environment, taking into account state, public and private
interests, as well as the obligation to conduct an assessment of state
planning documents related to agriculture, forestry, fisheries, energy,
industry, transport and other spheres of life. Article 3 of the first of these
Laws stipulates “the obligation to carry out an environmental impact
assessment of energy industry facilities, in particular, hydroelectric power
plants on rivers regardless of capacity and hydro accumulating power
plants”.5? Such a planned activity is subject to assessment before making a
decision on the implementation of the planned activity (Part 1, Article 3 of
the Law of Ukraine “On Environmental Impact Assessment”).

In accordance with Part 2 of Art. 2 of the Law of Ukraine “On
Environmental Impact Assessment”, the environmental impact assessment
is carried out in compliance with the requirements of the legislation on
environmental protection, taking into account the state of the environment
in the place where the planned activity is planned, environmental risks and
forecasts, prospects for socio-economic development of the region, capacity
and types of cumulative impact (direct and indirect) on the environment,
including taking into account the impact of existing facilities, planned
activities and facilities for which a decision has been made to carry out the
planned activity or the issue of making such decisions is being considered.

In addition, according to Part 1 of Art. 2 of the Law of Ukraine “On
Strategic Environmental Assessment”, relations in the field of assessment of
the consequences for the environment, including for the health of the
population, the implementation of state planning documents extends to state
planning documents that relate, in particular, to energy, the use of water
resources, protection environment, urban planning or land management
(schemes) and the implementation of which will involve the implementation
of activities (or which include activities and objects) for which the
legislation provides for the implementation of the environmental impact

52 TIpo owiHKy BIIMBY Ha JOBKULIA: 3akoH Ykpainu Big 23 Tpasus 2017 poky.
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assessment procedure, or which require an assessment, taking into account
the likely consequences for the territories and objects of the nature reserve
fund and eco-network®. The purpose of this activity is to promote
sustainable development by ensuring the protection of the environment, the
safety of the population’s life and health, the integration of environmental
requirements during the development and approval of state planning
documents (Part 1, Article 3 of the Law of Ukraine “On Strategic
Environmental Assessment”);

3. Localization of discharges followed by their neutralization, storage
and disposal.

According to Art. 44 of the Water Code of Ukraine, enterprises in the
field of hydropower are obliged to comply with the established norms of the
maximum allowable discharge of pollutants and limits of the discharge of
pollutants, as well as sanitary and other requirements for the regulation of
their territory. Such standards are established to assess the environmental
safety of production and prevent harmful effects on the surrounding natural
environment;

4. Compliance with environmental obligations by special water users:

a) compliance with the established rules of operation of reservoirs,
regimes of accumulation and operation of water reserves, regimes of level
fluctuations in the upper and lower reservoirs and the passage of water
through hydraulic nodes;

b) ensuring in the prescribed manner uninterrupted passage of fish to
spawning grounds in accordance with the projects of fish passage facilities
(Article 66 of the Water Code of Ukraine).

5. Compliance with environmental protection requirements when
allocating land for the needs of hydropower.

According to Art. 96 of the Water Code of Ukraine during the
placement, design, construction, reconstruction and commissioning of
enterprises, structures and other hydropower facilities, rational use of land
must be ensured. At the same time, technologies are provided that provide
protection of lands from salinization, flooding or over-drying, as well as
contribute to the preservation of natural conditions and landscapes both
directly in the area of their placement and on the catchment area of water
bodies;

6. Equipping water intakes and other structures with fish protection
devices in accordance with approved projects, construction of fish
nurseries, artificial spawning grounds, fish passage structures, preparation
of the reservoir bed, etc. — the main measures for the preservation and
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protection of fish, other aquatic animals and plants and their reproduction,
carried out during placement, design , construction, reconstruction and
commissioning of enterprises, buildings and other objects (Article 97 of the
Water Code of Ukraing);

7. Cooperation with nature protection organizations;

8. Involvement of the public in making decisions about the construction
of new facilities, as well as other decisions that may affect people’s health
and the state of the environment.

Water legislation provides for the right of citizens, their associations,
and other public formations to participate in consideration by local councils
and state bodies of issues related to the use and protection of water and
reproduction of water resources; to participate in the conduct by the central
body of the executive power that implements the state policy of state
supervision (control) in the field of environmental protection, rational use,
reproduction and protection of natural resources, inspections of water users’
implementation of water protection rules and measures and to make
proposals on these issues; provide public control over the use and protection
of water and reproduction of water resources. It should be noted the fairly
active participation of environmental organizations in solving issues of
small hydropower development in Ukraine. However, such participation is
accompanied by purely legal problems, which will be discussed below.

A group of management mechanisms is the third type of
environmental principles aimed at preserving human life and health and the
environment from the negative impact of hydropower enterprises. It consists
of active and background activities.

Active measures are represented by protection of waters from pollution,
clogging and depletion, prevention of their harmful effects, as well as
protection of lands from salinization, flooding or over-drying and promotion
of the preservation of natural conditions and landscapes both directly in the
area of their placement and on the catchment area of water bodies. They are
carried out at the stage of placement, design, construction, reconstruction
and commissioning of enterprises, buildings and other objects and during
the implementation of new technological processes in production. In
addition to the water legislation, a similar provision is also contained in
Art. 42 of the Law of Ukraine “On Land Protection”®.

Background management mechanisms are presented as follows:

1. monitoring the state of water and water resources. For the purpose
of rational use and protection of water and reproduction of water resources,
Art. 21 of the Water Code of Ukraine provides for the implementation of
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state water monitoring, which is a system of observation, collection,
processing, preservation and analysis of information about the state of water
bodies, forecasting its changes and developing scientifically based
recommendations for making appropriate decisions. The components of
state water monitoring are the study of biological, hydromorphological,
chemical and physicochemical indicators. Note that state water monitoring
is an integral part of the state system of environmental monitoring of
Ukraine and is carried out in accordance with the procedure approved by the
resolution of the Cabinet of Ministers of Ukraine dated September 19, 2018;

2. application of the principle of basin management in order to obtain
a general description of the state of surface and underground waters in the
river basin area, as well as to determine the main anthropogenic influences
on the quantitative and qualitative state of surface and underground waters,
including from point and diffuse sources.

Water legislation establishes the legal basis for the creation and
functioning of basin councils, which are a consultative and advisory body
within the territory of the river basin, formed under the central executive
authority, which implements state policy in the field of water management
development, with the aim of ensuring the rational use and protection of
water and reproduction of water resources, their integrated management.
Such Councils make proposals and ensure the coordination of the interests
of enterprises, institutions and organizations in the field of water use and
protection and reproduction of water resources within the basin. Basin
councils include representatives of central and local executive bodies, local
self-government bodies, other interested organizations, institutions,
enterprises and representatives of the public;

3. maintenance of the state water cadaster. The state water cadaster
includes data from the state accounting of surface and underground waters,
the state accounting of artesian wells and the state accounting of water use,
which are systematized by hydrographic and water management zoning,
groundwater basins, types of economic activity, administrative and
territorial units and in Ukraine as a whole. It is compiled for the purpose of
systematizing the data of the state water record and determining the water
resources available for use, designing water management, transport,
industrial and other enterprises and structures related to the use of water.
According to Art. 28 of the Water Code of Ukraine The State Water
Cadaster is maintained by the central body of the executive power
implementing the state policy in the field of water management
development, by the central body of the executive power implementing the
state policy in the field of geological study and rational use of the subsoil,
and by the central body of the executive power implementing the state
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policy in the field of hydrometeorological activity, in accordance with the
procedure determined by the Cabinet of Ministers of Ukraine;

4. increase in environmental culture and the level of responsibility in the
field of environmental protection, which aims to increase the level of
environmental awareness and understanding by the entity operating in the
energy sector of its involvement in the decarbonization of production and
the development of a climate-neutral environment.

Along with the Laws that regulate the issue of greening activities in the
field of hydropower, there are numerous subordinate legal acts in Ukraine
that contain provisions on the design, placement and operation of the
specified facilities. For example, the Decree of the President of Ukraine
dated October 9, 2009 “On additional measures to increase the level of
safety of energy facilities and the development of hydropower in Ukraine*®
emphasizes the priority of environmental safety in the energy sector as a
key component of the country’s national security.

In order to comprehensively ensure the energy security of the state
through effective development of hydropower with maximum use of
economically effective hydropower potential, improvement of management
of hydropower facilities, increase of their safety level, increase of regulatory
maneuvering capacity of hydroelectric power plants and hydroelectric
storage power plants to increase the stability and reliability of the combined
energy system of Ukraine and its integration into the European energy
system, reducing the consumption of organic fuel resources and human-
made load on the environment on July 13, 2016, the Cabinet of Ministers of
Ukraine adopted the Hydropower Development Program for the period until
2026. The implementation of the program’s tasks is characterized by the
presence of positive and negative consequences regarding the impact on the
environment. However, as the scientists note, “the Program specifies the
amount of electricity production without polluting the air space with
emissions, an assessment of the increase in the maneuverability of the
electric power system of Ukraine due to the implementation of hydroelectric
power plants and hydroelectric power plants is made, but there is no
information about the environmental consequences of its implementation.”
This additionally proves the need to strengthen environmental and legal
regulation of small hydropower in Ukraine.

% [1po MOAATKOBI 3aX0 M MO0 TTiABUIEHHS PIiBHS OE3MEKN €HEPTETHUHHUX 00 EKTIB
Ta PO3BUTKY TrimpoeHepreTukn Ykpainu: Yka3 [lpesupenra Ykpainu Big 9 KOBTHS
2009 poky. Oghiyivinuu sichux Ilpesudenma Yrpainu. 2009. Ne 31. Crop. 54. Cr. 1042.
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3.4. Legal problems of the development of national small hydropower
(based on the materials of court practice)

The Law of Ukraine “On Alternative Energy Sources” emphasizes that
the development of small hydropower is subject to state stimulation.
However, despite some positive trends in the revival of small hydropower,
rapid development (such as solar power) is not observed. Therefore, for
almost twenty years, despite the declared state support, this process has
been slow. Such a situation requires a scientific analysis in order to identify
its main legal causes.

The formation of Ukrainian small hydropower has its own
characteristics: a) a rather long history of existence compared to some other
types of alternative energy; b) wave-like development (rise, decline,
recovery of interest); c) simultaneous combination and opposition of
economic, ecological and social interests. The declaration of state interest in
the development of alternative energy, the long-term offer of a high “green”
tariff led to a steady increase in business interest in such an investment
direction as small hydropower. This entailed many conflicts in which public
and private interests collided; positions of government, business and public
representatives; needs and priorities of economic, ecological and social
development. Many of these conflicts have turned into litigation.

That is why the legal difficulties faced by the small hydropower industry
in Ukraine are best seen in the materials of the accumulated court practice.
The analysis of many court cases that have been considered by the courts
during the last fifteen years makes it possible to single out some typical
legal problems and group them as follows: subject, object and
implementation.

Subject problems — this group of legal complications, primarily related
to the legal status and actions of subjects — participants in hydropower
relations. This group includes, in particular, the following legal problems:

1) institutional-legal systemic inconsistency as a collective category
that has many specific typical manifestations. First, the indicated
inconsistency is clearly visible in the unfortunate multi-vector actions of
local public authorities. This is extremely acutely manifested in cases where
there is opposition between local councils and state administrations at
different levels. As an example, we can cite a case in which the investor —
LLC “Ukrtransrail” suffered due to a fundamental inconsistency in the
positions of public authorities. Thus, since 2011, the Zhytomyr regional
state administration has been actively working to attract investors who
would build and start up small hydropower facilities as part of the energy
efficiency improvement program. As a result of the events, several
memoranda of cooperation with “Ukrtransrail” LLC were signed, according
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to which the regional state administration undertook to comprehensively
support the investment activities of this entity, in particular, regarding its
acquisition of a land plot. A few years later, ignoring all legal and factual
actions taken by Ukrtransrail LLC in the direction of hydroelectric power
plant construction, the Zhytomyr City Council announced a competition to
determine the best investment projects for the construction of hydroelectric
power plants on the Teteriv River in the city of Zhytomyr and the village of
Denishy, Zhytomyr District, Zhytomyr Region (decision of the executive
committee Zhytomyr City Council No. 888 dated 16.12.2015). As a result, a
situation has arisen where two entities can potentially obtain permits for the
construction of a hydroelectric power plant at the same place. It is
interesting that despite several years of disputes and going through all court
instances, Ukrtransrail LLC did not manage to defend its interests®. This
example clearly shows how the inconsistency of the actions of the regional
administration and the city council — even under the conditions of formal
legality — caused losses to the investor.

A similar problem arose in Transcarpathia, where “Alternative Electric”
LLC received the appropriate permits and began construction of a small
hydroelectric power station based on the orders of the head of the Rakhiv
district state administration “On the development of a detailed plan of the
territory for the construction of a hydroelectric power station, outside the
settlement” No. 138 dated May 22, 2017, “On the approval of a detailed
plan of the territory for the construction of a hydroelectric power plant,
outside the settlement” No. 243 dated September 14, 2017. However,
according to the order of the head of the Transcarpathian regional state
administration “On preventing violations of the rights and interests of
territorial communities and citizens, impact on the natural environment
during the resolution of issues related to the placement of small
hydroelectric power stations” No. 35 of January 24, 2019, the above orders
of the head of the Rakhiv district of the state administration were abolished.
After long court proceedings, it was recognized that the order of the head of
the regional administration in this part was illegal, given that the disputed
order of the head of the district administration had the characteristics of an
individual act, the effect of which was completely exhausted from the
moment of its execution®”. Similar situations of confrontation between
public authorities became prerequisites for the emergence of other disputes.

% Tlocramosa Bepxosnoro Cynay Bim 18 6Gepesns 2021 poxy y crmpasi
Ne 296/3836/16-a. URL: https://reyestr.court.gov.ua/Review/95616289 (nata 3BepHEHHS
25.07.2021 poky)
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First of all, representatives of business and residents of the territorial
community become hostages of such uncoordinated actions of the public
authorities.

Similar situations of confrontation between public authorities became
prerequisites for the emergence of other disputes. First of all,
representatives of business and residents of the territorial community
become hostages of such uncoordinated actions of the public authorities®®.
The outlined trend shows the growth of mistrust in authorities in general
and in the institutional and functional system of environmental protection in
particular. In the conditions of imperfect and ineffective regulatory,
organizational and technical regulation of small hydropower relations, the
construction of new and the operation of existing small hydropower plants
is carried out with numerous violations of environmental legislation. This
leads to the emergence of social conflicts, destruction of rivers, degradation
of biological resources and water ecosystems®®;

2) the problem of ensuring public participation also accumulates
several typical manifestations that deserve attention.

First of all, there is a significant number of cases of falsification of the
results of public hearings. The participation of residents of the territorial
community in the direct resolution of issues of local importance is also
discredited. On the one hand, negative decisions regarding the location of
hydroelectric power plants on the territory are easily “broken” due to
procedural violations and inaccuracies. For example, the decision of the
general meeting of residents of the village of Velikiy Bychkiv, Rakhiv
district, Zakarpattia region, according to which the community expressed its
opposition to the construction of a hydroelectric power station on the
Shopurka river, was invalidated®. On the other hand, there are cases of
fabricating positive decisions of local councils, despite the reluctance of the
citizens.

Secondly, the participation of public organizations should be recognized
as an important component of this problem. It should be noted the rather
active participation of environmental organizations in solving issues of
small hydropower development in Ukraine. In particular, they actively act

%8 Pimenns 3akapnarchbKOro OKDYXKHOTO aJMiHICTPATMBHOTO Cymy Bip 12 TpaBHs
2021 poky y cmpasi Ne 260/1082/19. URL: https://reyestr.court.gov.ua/Review/97136818
(mara 3BepHeHHs 25.07.2021 poky)
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as third parties during the consideration and resolution of legal disputes
regarding the specified issues. However, the participation of environmental
organizations in the role of initiators of such disputes turned out to be rather
problematic. As a good example can be the case of the lawsuit filed by the
International Charity Organization “Ecology-Pravo-Lyudyna” against the
Bystretsk Village Council, private entrepreneur V.V. Myronyuk, LLC
“Hydropower”, the main claim of which was the invalidation of the lease
agreement for the land plot that was transferred for use for the construction
and maintenance of a small hydroelectric power station in the lvano-
Frankivsk region. It is interesting that the judicial review of the appeal of
the environmental organization was largely reduced to the resolution of the
question of the legality of such an appeal, and not to the resolution of the
legal problem with the concluded land lease agreements?.

Since the legal mechanisms provided for by the legislation do not work
properly, the interests of the territorial community in matters of the location
of small hydropower facilities remain unprotected. A quite natural
consequence was the holding of a number of public protest events in
different parts of Ukraine, which aimed to draw attention to the
categorically negative position of the local population regarding the
placement of some small hydroelectric power plants.

Object problems — this group brings together problematic issues that
concern the objects of hydropower relations. The biggest problem in this
aspect should be recognized as a kind of “splitting ” of the legal regime of a
hydropower facility, namely: in practice, there is no single legal regime of a
hydroelectric power plant as a complete object — there is a complex of
heterogeneous legal regimes of individual parts that make up such a
hydropower plant. This phenomenon occurs as a result of the fact that the
legislation does not provide for the formation of a single legal regime for a
hydropower facility — instead, a mechanical set of legal regimes is provided
for: a) land plots on which the power plant is located, b) structures,
¢) hydrotechnical facilities, d) equipment, etc. All these integral components
of a single complex object — a hydroelectric power plant — can be in
different forms of ownership, on different legal titles, on the balance sheet
of different entities, etc.

This problem is very well illustrated by the example of the dispute
between Ukratransrail LLC and Zhytomyr City Council. The planned
construction of a small hydroelectric power station on the Teteriv River
became the subject of long and complicated court proceedings, because:

61 TlocranoBa JIBBIBCHKOTO AarelsIiiiHOTO rocIoJapchbkoro cyay Bim 17 uepBHs
2015poky y  cmpaBi  No  909/1421/14. URL:https://reyestr.court.gov.ua/
Review/45367600# (nara 3sepuennst 25.07.2021 poky)
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a) the investor, having signed memorandums of cooperation with the
regional administration, leased a plot of land from the district state
administration for the construction of a hydroelectric power station; b) the
plot of land on which the hydrotechnical structure (reservoir with spillway
dam) is located, is under the right of permanent land use in KP
“Zhytomyrvodokanal”; c) the hydrotechnical structure is part of the
municipal property of the city of Zhytomyr, although it is located on the
territory of the village of Denishi. That is, the future hydroelectric power
station is a kind of puzzle in which the elements have different owners and
different legal regimes.

Additionally, the identified problem of “splitting” of the legal regime of
the hydropower facility is illustrated by the case of the claim of SGC
“Gubynskyi” to the Ladigiv village council of Khmelnytskyi region.
According to the circumstances of this case, the cooperative, considering
itself the owner of a small hydroelectric plant, sold it as a complete property
complex to ResursEcoEnergo LLC. However, after that, the executive
committee of the Ladigiv village council made a decision to register the
right of communal ownership of an earthen dam with a spillway and a water
intake for a hydroelectric power plant. That is, the construction of the
hydroelectric power station was successfully expropriated, but the
hydrotechnical structures necessary for its intended functioning were not.
The courts emphasized that the presence of property on the company’s
balance sheet is not sufficient proof of the acquisition of ownership of such
property®2. The breakdown of the legal regime of the hydropower facility
provoked a long-term dispute, delayed the operation of the power plant and
highlighted the insecurity of the investor in this area.

Another problem, which is included in the group of object problems,
should be indicated the problem of restoration of abandoned small
hydroelectric power plants. In this connection, there are cases when such an
object goes through the procedure of recognition as ownerless property and
becomes communal property. Often this happens as a preparatory stage for
the next privatization or transfer to a private investor.

The problems of implementation are united by those legal
complications that accompany the direct process of implementing
hydropower projects:

1) choosing the optimal contractual structure for the registration of
relations regarding the construction or reconstruction of hydroelectric power
plants. Analysis of practice demonstrates a significant range of options used

62 MToctanosa Bumoro rocrnonapcskoro cyy Ykpainu Bijg 30 muctonana 2016 poky
y cnopaBi Ne 924/1319/14. URL: https://reyestr.court.gov.ua/Review/63318491 (nata
3BepHeHHs 25.07.2021 poky)
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in Ukraine for this purpose: for example, superficies, leases, easements, etc.
The ambiguity of the use of the servitude contractual construction even
caused a legal dispute. The Zhytomyr City Council transferred the
hydrotechnical facility, which it is the owner of (at the same time, this
facility is on the balance sheet of the utility company “Operation of
Artificial Structures”), to the use of Free Energy LLC by establishing an
easement for the use of this facility for the purpose of construction and
operation of a small hydroelectric power station. Indeed, the expediency of
such a choice raises questions. The prosecutor appealed to the court with a
lawsuit, believing that the Zhytomyr City Council and Free Energy LLC
violated the requirements of the law and entered into a sham transaction —
an easement agreement, which by its very nature is actually a concession
agreement, and this leads to the illegal use of communal property and water
resources, and is therefore subject to invalidation. The courts recognized
that although the disputed contract contains a discrepancy between the hame
and its content, however, taking into account the provisions of Part 2 of Art.
628 of the Civil Code of Ukraine, contains elements of different contracts
and is a mixed contract, which is not a violation®;

2) bureaucratic complications, administrative and procedural red tape
as a typical problem has both regulatory and subjective prerequisites, often
demonstrates a high corruption factor. To illustrate, we can give an example
of a dispute between LLC “Hydroenergoresurs” and Shcherbaniv village
council of Poltava region. Having received all the necessary permits for the
construction of a mini-hydroelectric power station, having successfully
issued the right to use a plot of land to carry out the relevant activity, the
company received technical conditions for ensuring connection to power
lines, namely: the route of laying (construction) of a 10-kW transmission
line on a plot of land with an approximate area of 0.6960 ha in the village of
Nizhny Mlyny on the territory of Shcherbanivska village council. In order
to fulfill these technical conditions, “Hydroenergoresurs” LLC appealed to
the village council with the question of making a decision on the formation
of land plots, granting permission for the production of technical
documentation on land management and its state registration in the State
Land Cadaster of Ukraine, as well as making a decision on recognizing the
right of communal ownership on registered land plots in the Shcherbanivska
community in the person of the Shcherbanivska village council with the
granting of the right of paid easement on these land plots in favor of
Hydroenergoresurs LLC. That is why in order to fulfill the technical
conditions for connection to the power transmission lines of the

8 Tlocramoa IliBHIYHO-3aXiJHOTO ATENAIIHHOTO rOCIOJIAPCHKOTO  CyIy Bif
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hydroelectric plant, it was necessary to first issue an easement on land plots
that had not even been formed yet. Despite the fact that the investor offered
to bear all the expenses related to the formation and registration of land
plots, consideration of his issue was postponed several times, and later he
was refused. This forced the company to propose to the village council a
draft agreement on participation in the complex economic and social
development of the territory of the Shcherbanivska rural united territorial
community, according to which it was proposed to allocate 20,000 UAH for
the development of the social sphere of the village. However, this proposal
was also rejected. Having exhausted all possibilities for a peaceful
settlement of the conflict, the investor appealed to the court. As a result of
the court proceedings, the refusal of the village council was recognized as
illegal, and the council was also obliged to re-consider the merits of the
petition of Hydroenergoresurs LLC, taking into account the conclusions
formulated by the court®. However, the unjustified prolongation of the
procedure caused forced delays in the normal operation of the power plant.

Against the background of the identified domestic legal problems of the
development of small hydropower, it is interesting to pay attention to the
fact that the experience of foreign countries demonstrates both similar and
completely different problems. For example, similar difficulties with
overcoming bureaucratic obstacles are recorded in Serbia, Italy, Slovenia,
and Spain. Protection of landscapes and mountain areas creates obstacles
for the development of small hydropower in Croatia and Greece. Developed
EU countries also have their own difficulties. For example, the
implementation of the EU Water Framework Directive reduces the potential
of European small hydropower, because it significantly increases
environmental requirements for water protection. In Austria, Belgium and
Germany, there is significant opposition to the development of hydropower
from powerful administrations, non-governmental organizations and the
fishing lobby, mainly due to environmental and fishing problems.
Significant opposition to small hydropower is recorded in Poland, where a
memorandum was submitted in 2009 demanding a moratorium on the
construction of small hydropower plants; however, although the
memorandum was supported by a number of institutions and mass media,
the ban on small hydropower was not implemented®,

Thus, both in Ukraine and in the world, small hydropower is a difficult
and conflict-filled sphere of alternative energy. The main legal paradox that
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can be discovered during its research is that the higher public administration
bodies (at the level of international organizations, national states, regional
authorities) in the process of their rule-making stimulate the development of
small hydropower as a component of alternative energy (this finds its
manifestation in favorable legislation, state support, regional development
programs, etc.), while territorial communities, representatives of
environmental organizations, local authorities — more often demonstrate
opposition to the placement of small hydropower facilities. In the conditions
of Ukraine, this fundamental conflict is fueled by many additional legal
factors, which were mentioned above.

When examining all the identified problems in more detail, it can be
claimed that they have a common denominator in poly subjectivity and poly
objectivity of legal relations in the field of small hydropower. The first
component of this problem, in our opinion, can be solved by concluding
multilateral agreements between all the main participants of such relations
at the preparatory stage of the formation (restoration) of small hydropower
facilities. The increase in time for the preparation and signing of such
contracts is justified by the reduction of the risk of protracted disputes at the
next stages of the development of hydropower relations. The second
component of the problem, in our opinion, should be solved by enshrining
in the legislation a single legal regime of the hydroelectric power plant as a
complex object. This will make it possible to use a productive
methodological approach to the integrity of the hydroelectric power plant,
in contrast to the current legal “splitting™ of its legal regime into the regimes
of its separate component parts®.

 I'purop’ea X. A. Mana rigpoenepretnka B VYKpaiHi: fopuauuHi npo6iaemu
po3BuTKy (Ha Marepianax cymoBoi mpakTtuku). Yaconuc Kuiscvkozo ymieepcumemy
npasa. 2021. Ne 2. C. 241-246.

92



DOl https://doi.org/10.36059/978-966-397-417-0-4

ANASTASIIA PAVLYHA

ORCID ID: 0000-0002-8186-7110

CHAPTER 4. FEATURES OF THE LEGISLATIVE PROVISION
OF WIND ENERGY IN UKRAINE

4.1. State of legislation in the field of wind energy

The beginning of domestic wind energy creation can be called 1994,
when the resolution of the Cabinet of Ministers of Ukraine “ On the
construction of wind power plants ““ dated June 15, 1994 No. 415 was
issued. This regulatory act stipulated that the Ministry of Economy, the
Ministry of Energy and Electrification should provide electricity tariffs, and
funds in the amount of 0.5 percent of the volume of commaodity electricity
production, which must be accumulated in the Ministry of Energy and
Electrification in a separate account and directed in a targeted manner to the
construction of wind power plants in various regions of the country and the
expansion of wind power equipment production capacities®. The first mass-
produced Ukrainian wind turbine production was carried out by enterprises
of the military-industrial complex headed by Pivdenmash. These
installations with a capacity of 107 kW each in the amount of 550 pieces
represent the basis of the industrial park at the Donuzlavska, Sakska,
Novoazovska, Tarkhankutska, and Truskavetska wind power stations?,
However, this direction of alternative energy did not develop, due to low
tariffs for energy from traditional sources.

The Law of Ukraine “On Energy-Saving” dated July 1, 1994, for the
first time, defined the term “unconventional and renewable energy sources”,
which meant sources that constantly exist or periodically appear in the
surrounding natural environment in the form of energy flows from the Sun,
wind, and Earth’s heat, the energy of seas, oceans, rivers, biomass. The law
defined the legal regulation applicable to legal entities and individuals who
carry out the construction and reconstruction of renewable energy facilities.
In accordance with the Decree of the President of Ukraine “ On the
construction of wind power plants “ dated March 2, 1996, the target fee was

! TIpo GyniBHMLTBO BiTPOBMX e€JEKTPOCTaHIii: noctaHoBa Kabimery MiHicTpis
Vikpainu Bin 15 uepus 1994 poky. URL: https://zakon.rada.gov.ua/laws/show/415-94/
(mata 3BepHeHH: 16.08.2023 poky)

2 Mannpux O. M. AHani3 BUKOPHCTaHHs TOTEHIlaNy BITPOBOI i COHAYHOI eHeprii B
Kapnarcekomy perioni. Haykogo-mexuiunuii scypnan. 2016. Ne 1 (13). C. 158-166.

93


https://orcid.org/0000-0002-7998-5089

increased from 0.5 to 0.75% of the total electricity production. This Decree
also instructed the Cabinet of Ministers of Ukraine to approve the State
program for the construction of wind power plants by December 31, 19962,
The comprehensive program for the construction of wind power plants was
approved by the resolution of the Cabinet of Ministers of Ukraine dated
February 3, 19974 This resolution provided for the creation of an inter-
sectoral coordination council for the construction of wind power plants and
the approval of regulations on it, as well as the development of measures to
attract investments for the construction of power plants and the production
of modern wind energy equipment.

The priority of the development of the wind energy industry was also
confirmed at the level of the Law of Ukraine dated June 8, 2000 “On
Amendments and Additions to Certain Laws of Ukraine on Promoting the
Development of the Wind Energy Industry of Ukraine”, which was
amended for the period until January 1, 2011, in particular to the Law of
Ukraine “On Energy Industry”:

— regarding the mandatory purchase by the Wholesale Electricity Market
of Ukraine of the entire amount of electrical energy produced at the wind
farm;

— regarding the establishment of a target surcharge of 0.75% to the
existing electricity tariff for financing the construction of wind power plants
by the Comprehensive Program.

“The development of alternative energy in Ukraine began in 2009 when
the “green” tariff was established in the Law of Ukraine “On Energy
Industry”. Wind power began to actively scale only in 2011-2012. This is
because at least one year of wind monitoring is required for wind turbines,
which is required by banks to grant a loan. At the same time, the migration
routes of birds are also monitored, and builders need to solve complex
engineering tasks, ensure the construction of roads (to deliver windmill
blades), etc. It is because of this that wind energy projects take longer than
other alternative energy projects®. At the end of 2012, the capacity of wind
power plants in Ukraine amounted to almost 263 MW, and seven years
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later, Ukraine joined the “Gigawatt Club”; it unites countries with installed
wind energy capacity exceeding 1,000 MW?®.

Throughout the existence of independent Ukraine, there have been
constant changes in the legal regulation of relations in this area, but a
comprehensive legal framework that would be able to regulate all types of
alternative energy in our country has not yet been built. The use of wind
energy instead of traditional energy sources requires a legal analysis of what
kind of energy can be obtained to determine the prospects for its use. The
Basic Law of Ukraine “On Alternative Energy Sources” 7 does not define
wind energy, but only refers to wind energy as renewable energy sources as
one of the types of alternative energy sources. The definition of this type of
energy is contained in DSTU 2275-93 “Energy Saving. Non-traditional and
renewable energy sources. Terms and definitions”, according to which wind
energy is “the energy of the natural movement of air relative to the surface
of the Earth”. However, as we can see, the last document does not define
the type of energy, but rather its source.

With the adoption of the Law of Ukraine “On the Electric Energy
Market” dated April 13, 2017, new legislative terms appeared in the current
legislation on alternative energy sources: “ wind power plant” and “wind
power installation”, the purpose of which is the production of electrical
energy by converting kinetic energy wind into electrical energy. The
difference between them is that a wind power plant is a single electric plant,
and a wind power plant is a group of wind power plants or individual wind
power plants, equipment, and structures located in a certain territory, which
are functionally connected and constitute a single complex.

However, according to Art. 1 of the Law of Ukraine “On Alternative
Energy Sources”, the energy produced from alternative sources can be not
only electrical but also thermal and mechanical energy. This is also true for
energy derived from wind energy. However, at present, the main attention is
paid to only one type of energy that can be obtained from the conversion of
wind energy — electrical energy. Although both in our country and in the
world, other directions are actively developing. For example, regarding the
conversion of wind energy into mechanical energy for the direct mechanical
drive of machines and mechanisms for various purposes: raising water,
irrigating land, harvesting wood, ventilating warehousei and basements, etc.
There are also developments regarding the direct conversion of wind energy

® Birpopa emepretuka B VYkpaimi Ta cBiti. URL: https://hmarochos.kiev.ua/
2022/01/18/vitrova-energetyka-v-ukrayini-ta-sviti/ (zara 3Beprenns 01.07.2023 poky)

" Tlpo anbTepHATHBHI Jpkepesa eHeprii: 3akon Ykpainu Bix 20 motoro 2003 poky.
Odpiyivinuii sicnux Yrkpainu. 2003. Ne 12. Cr. 522.

8 Tpo puHOK enexTpuuHOi eHeprii: 3akon Ykpainu Bin 13 ksitHa 2017 poky.
Odgiyiinuii gichux Yrpainu. 2017. Ne 49. Cr. 1506.
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into thermal energy for obtaining hot water and heating (greenhouses)®. In
connection with the improvement of technologies, the task is now to
increase the penetration and optimize the design, construction, and
performance of wind energy systems.

An analysis of the legislation regulating wind energy in Ukraine
demonstrates some features of its formation and development. The following
signs of legal regulation of the specified industry can be singled out.

1. Mainly the general non-specialized character of the legislative
framework. In accordance with international standards and priorities,
several normative legal acts aimed at the development of the modern energy
industry were adopted in Ukraine. The main legislative act in the researched
area is the Law of Ukraine “On Alternative Energy Sources?, which
established the legal, organizational, technical, and socio-economic
principles of electricity production from renewable sources. Wind energy is
regulated by general legal mechanisms common to all types of alternative
energy. However, at the same time, it is possible to trace some special
norms that reflect the specifics of wind energy. For example, the rulemaker
needs to emphasize the ecological importance of wind energy and the
possible negative impact on the environment. Relevant aspects are reflected
in the norms of the laws of Ukraine “On Environmental Impact
Assessment”*! and “On Strategic Environmental Assessment”?, which will
be mentioned below.

2. A significant part of program norms. Taking into account the
traditional division of wind energy into “large” and “small” according to the
criterion of the power of wind turbines, some program documents pay
attention to the need for the development of “small”, and “non-commercial”
wind energy. In the special literature, it is also called “rural”, “farm”, and
“for the yard”, referring to its wind energy installations of low power (up to
30 kW), which can work both independently and in combined wind-diesel,
wind-hydro or wind-helio installations using energy accumulators®.

Certain measures for the development and support of “small” wind
energy were provided for by the Program of State Support for the

® Pymp 0. M. TIlpaBoBe peryaioBaHHS €HEpPro30epeskeHHs y CilbChKOMY

rocroapcTBi Ykpainu: aBtoped. auc. ... kana. opua. Hayk 12.00.06. Kuis, 2015. 18 c.

10 TTpo anbTepHaTHBHI JuKepena eHeprii: 3akoH Ykpainu Bin 20 mortoro 2003 poky.
Bioomocmi Bepxosnoi Paou Ykpainu. 2003. Ne 24. Cr. 155.

T po owiHKy BIUIMBY Ha JOBKULISL: 3akoH Ykpainw Bim 23 Tpasms 2017 poky.
Bioomocmi Bepxosnoi Paou Ykpainu. 2017. Ne 29. Cr. 315.

12 TTpo crpateriuny exonoriuny ouinky: 3akoH Ykpainu Bix 20 Gepesus 2018 poky.
Bioomocmi Bepxoenoi Paou Yxpainu. 2018. Ne 16. Cr. 138.

1% Hocenxko 0. BitpoeHepreTyka — IpakTHYHI aCMEKTH i NEPCIIEKTUBH. A2pobizrec
cb0200ni. 2012. Ne 1/2. C. 42-44. C. 43.
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Development of Non-Traditional and Renewable Energy Sources and Small
Hydro— and Thermal Energy, approved by the Cabinet of Ministers of
Ukraine resolution of December 31, 1997. Thus, point 4.1 of the Program,
dedicated to wind energy, among others, determined priority measures for
the development of autonomous wind energy for the period up to 2010.
Scientific and technical support was to be concentrated on the development
and introduction into serial production of wind pump installations,
autonomous wind electric installations, autonomous wind, and wind-diesel
power plants, the main consumer of which was to become agriculture!*. At
the same time, the Program did not envisage any other mechanisms of state
support for “small” wind energy, as well as stimulating the interest of
investors and consumers in it.

The attraction of wind energy legislation to program norms is evidenced
by the content of the Energy Strategy of Ukraine for the period until 2035
“Safety, energy efficiency, competitiveness”, which became invalid due to
the adoption of the decree by the Cabinet of Ministers of Ukraine dated
April 21, 2023 “ On the approval of the Energy Strategy of Ukraine for the
period until the 2050 year”. Thus, among the main measures in the field of
renewable energy sources at the stage of optimization and innovative
development of the energy infrastructure until 2025, the specified legal act
provided for the need to stimulate the construction of wind farms and the
generation of electricity by low-power installations of renewable energy
sources, to ensure the implementation of projects on the decentralization of
energy supply at the local level, including based on the use of renewable
energy. It was determined that the priorities for Ukraine are, in particular,
the development of a competitive fuel and energy complex, the
development of the infrastructure of renewable energy sources, and the
increase of their share in the total volume of energy consumption to the
level of 12% by 2025 and 25% by 2035. The document also stated that wind
energy should contribute to the reduction of the carbon footprint in the
context of combating climate change'®. As the analysis of the pre-war
indicators of the development of the wind energy sector shows, not all the
tasks foreseen by the Strategy were fulfilled in full.

4 Tlpo Ilporpamy AepsaBHOi MiATPUMKM pO3BMTKY HETpaiUIifHMX Ta

BiTHOBJIIOBAaHMX JDKEpEN €Heprii Ta Majol TiIpo— 1 TEIUIOCHEPIeTHKH: IT0OCTAaHOBA
Kabinery  Minictpie ~ Vkpaimm  Big 31  rpymas 1997  pokxy. URL:
https://zakon.rada.gov.ua/laws/show/1505-97-ni#Text (nata 3BepHerHs 16.08.2023 poky)

5 TIpo cxBanenns Enepretnunoi crparerii Ykpainm Ha mepion mo 2035 poky
“besneka, eHeproeeKTHBHICTb, KOHKYPEHTOCIIPOMOXKHICTB”: po3nopsmkeHHs Kabinery
MinictpiB Yxpainu Bin 18 ceprus 2017 poxy. Vpsioosuii xyp’ep. 08.09.2017. Ne 167.
(6mpamuio YunHicMy)
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The analyzed strategic program documents indicate a declarative and
ineffective state policy in the field of wind generation development. It was due
to the high generalization of the provisions of the legislation; the fragmented,
inconsistent nature of measures aimed at placing wind power plants on the
territory of the country; and the lack of legal mechanisms for stimulating the
development of the domestic wind energy industry. The specified
miscalculations subsequently negatively affected the provision of integral and
systemic legal regulation of the construction of wind power plants.

3. Assignificant specific weight of norms of a procedural and technical
nature. In order to further reform and develop the energy industry, a number
of secondary legal acts were adopted, which, on the one hand, detail the
provisions of the adopted energy laws, and on the other hand, specify the
issue of calculating “green” tariffs, establishing quotas for producers of
alternative energy and the procedure for carrying out auctions regarding
their distribution, regulate the technical nature of the operation of renewable
energy facilities. Among the normative acts that establish the technical
provisions and procedures for making calculations for “green” energy, the
following can be noted: the resolution of the Cabinet of Ministers of
Ukraine ““ On the determination of authorized banks of the electric energy
market” dated February 27, 20196, the resolution of the Cabinet of
Ministers of Ukraine “On the formation of state-owned enterprise
“Guaranteed buyer” and “Market operator” dated April 17, 2019Y, the
resolution of the Cabinet of Ministers of Ukraine “On the introduction of
competitive conditions for stimulating the production of electricity from
alternative energy sources” dated December 27, 2019, numerous
resolutions and orders of the NCSEPU, etc. Common to these normative
legal acts is that they are general and apply to all areas of alternative
energy®.

4. Tendency to the market model of regulation of social relations. This
characteristic was manifested, in particular, during the introduction of
further changes to the legislation in 2019. Thus, the legal category

18 [Tpo BU3HAYEHHS yNOBHOBAKEHHX GAHKIB PUHKY €JIEKTPMYHOI EHEpTii: TIOCTAaHOBA
KabGinetry MinictpiB VYkpainm Bix 27 mortoro 2019 poky. Vpsoosuii kyp’ep.
28.02.2019. Ne 41.

1 Tlpo yTBOpeHHs JepkaBHHX mianpueMcts “TapaHToBaHMi mOKymens” Ta
“Oneparop puHKY”: nocranoBa Kabinery MinictpiB Ykpainu Bix 17 kBiTHs 2019 poky.
Ypsioosuii kyp’ep. 20.04.2019. Ne 77.

8 TIpo 3anpoBajKEHHS KOHKYPEHTHMX YMOB CTHMYJIOBAHHS BHPOGHHIITBA
€JICKTPUYHOT eHepril 3 aJIbTePHATUBHUX JKepel1 eHeprii: mocranoBa Kabinery MinicTpis
VYkpainu Big 27 rpynas 2019 poxy. Vpsaodosuii kyp ‘ep. 31.01.2020. Ne 19.

19 Kapaxansn K. M. CTaHOBJICHHS Ta Cy4acHHI CTaH 3aKOHOJABYOTO 3a0e3NedeHHs
BITpOeHepreTuku B YKpaiHi. Midcnapoonui nayxoeuti sicyprnan “Inmepnayka”. Cepis:
“IOpuouuni nayku”. 2021. Ne 11. C. 25-32. C. 31-32.
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“combined wind-solar generating systems” was introduced with a tariff of
16.37 cents per kWh. The changes were supposed to stimulate the
development of more balanced “sun + wind” systems that generate
electricity throughout the year regardless of the season®. However, the
innovations were adopted only in August 2019, and this tariff was valid for
four months. This is explained by the fact that in 2020 the Cabinet of
Ministers of Ukraine signed a memorandum with producers of alternative
energy, which provided that the authorities undertake to determine and
approve annual quotas for the support of “green” energy and ensure the
holding of auctions for the distribution of such quotas. Instead, the
manufacturers agreed to adjust the terms of putting new facilities into
operation at the “green” tariff?t. On July 21, 2020, the Law of Ukraine “On
Amendments to Certain Laws of Ukraine on Improving the Conditions for
Supporting the Production of Electricity from Alternative Energy Sources «
was adopted?, which enshrines the key provisions of the government’s
memorandum with producers of “green” energy and allows reducing energy
tariffs for wind power plants — to 7.5%, which enables the state to save
almost UAH 7 billion annually.

5. Relative protection of legislation. In order to adhere to the course of
decarbonization of production and to achieve climate neutrality in the
country, a number of norms were established in the current legislation,
which contribute to the development of the energy sector and the increase of
wind energy facilities, as well as provide additional guarantees to entities
carrying out their activities in the field under study. So, for example, Art.
208 of the Land Code of Ukraine establishes that citizens and legal entities
are exempted from compensation for forestry production loss in case of land
plots being used for the construction and maintenance of energy facilities
that produce electricity from alternative energy sources?,

The Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine Regarding the Peculiarities of Regulating Land Relations in Martial

2 Jopowmima 1. 1. IHcTpyMeHTH Aep:KaBHOi TiJTPUMKM BHKOPHUCTAHHS €HEprii 3
BIJIHOBJIIOBAHUX pKkepen. 36ipuux naykosux npays HAJY. 2020. Bun. 2. C. 47-55.
C. 54

2l Kapaxausn K.M. 3akoHojaBdi 3acaiyl eKOHOMIYHOTO CTHMYJIFOBAHHS PO3BHTKY
BITPOCHEPTETHKH B YKpaiHi. AKmyanvi npooiemu 3eMenbHO20, a2papHo2o, eKoI02iUHO20
ma npupooopecypchozo npaea: Matepiaam kpyrioro crony (Xapkis, 10 rpymHs
2021 poky). Xapkis, 2021. C. 98-101.

IIpo BHeceHHS 3MiH A0 JNESIKHX 3aKOHIB YKpaiHM IO0 YAOCKOHAICHHS YMOB
I ITPUMKY BUPOOHHITBA CJICKTPUYHOT CHEpril 3 aJlbTEePHATUBHUX JKepes eHepril: 3akoH
VYxpainu Bin 21 mumas 2020 poxy. Bidomocmi Bepxosnoi Paou Ykpainu. 2020. Ne 50.
Cr. 456.

23 3emenpHuit koaekc Ykpaiuu Bijg 25 xostHA 2001 poky. Bidomocmi Bepxosnoi
Paou Yrpainu. 2002. Ne 3. Cr. 27.
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Law” of May 12, 2022, **added paragraphs 21 p. 27 of the Transitional
Provisions of the Land Code of Ukraine by the norm that the terms of
payment by the land user (except for land users of state, communal
property) of rent, sublease fees for land plots, fees for the establishment of a
land easement, fees for the use of a land plot on the conditions of
superficies, if appropriate the right to use a land plot granted for the
placement of energy infrastructure facilities, which occurred during martial
law, is transferred for a period of up to six months from the date of
termination or cancellation of martial law.

The Law of Ukraine “On the Electric Energy Market” °gives certain
groups of consumers the right to install generating units intended to produce
electric energy. For example, domestic consumers in their private
households may place generating units with an installed capacity of no more
than 50 kW, intended for the production of electrical energy from the
energy of solar radiation and/or wind energy. As for energy cooperatives,
the capacity of their generating units must not exceed 150 kKW. In addition,
an additional stimulating factor is the fact that the production of electrical
energy by consumers from the energy of solar radiation and/or wind energy
is carried out without a corresponding license.

6. Combination of economic and environmental aspects in legislation.
Wind energy is one of the most environmentally friendly types of energy
because carbon emissions during the production of electricity by a wind
turbine are zero. However, despite this, it must be completely safe for all
components of the natural environment, which is why additional
environmental measures must be taken to avoid possible risks. Legislative
acts that regulate the purely ecological component of the development of
renewable energy and its impact on the natural environment are
promulgated by the Government of Ukraine “On Environmental Impact
Assessment” of May 23, 2017, and 2“On Strategic Environmental
Assessment” of March 20, 2018%". The specified normative legal acts
establish the legal and organizational principles of environmental impact
assessment, aimed at preventing environmental damage, ensuring
environmental safety, environmental protection, and rational use and

24 TIpo BHECEHHS 3MiH JI0 eAKHX 3aKOHOJABYMX aKTiB YKpaiHM MO0 0cOOMMBOCTEH
PETyJIIOBaHHS 3¢MEIbHHMX BIJHOCHH B yYMOBaX BOEHHOIO CTaHy: 3akOH YKpaiHH BiX
12 tpaBust 2022 poxy. Oghiyitinuii sicnux Yrkpainu. 2022. Ne 47. Cr. 2556.

% [Ipo puHOK eJeKTpMuHOi eHeprii: 3akoH VYkpaiuu Bin 13 ksitHa 2017 poky.
Odgpiyitinuii sicnux Yrpainu. 2017. Ne 49. Cr. 1506.

% TIpo owWiHKY BIUIMBY Ha JOBKULIA: 3akoH Ykpainu Big 23 Tpasus 2017 poky.
Bioomocmi Bepxognoi Paou Yxpainu. 2017. Ne 29. Cr. 315.

27 TIpo cTpaTeriuHy eKkonoriuny ouiHKy: 3akoH Ykpainu Bin 20 Gepesns 2018 poky.
Bioomocmi Bepxosnoi Paou Ykpainu. 2018. Ne 16. Cr. 138.
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reproduction of natural resources, in the process of making decisions about
the implementation of economic activities that may have a significant
impact on environment, taking into account state, public and private
interests, as well as the obligation to evaluate state planning documents that
relate to agriculture, forestry, fisheries, energy, industry, transport and other
spheres of life.

The assessment of the impact on the environment as part of the
preparation of the wind energy project must be comprehensive. As in
the case of the construction of any energy facility, the possible impact of the
wind power plant on such natural resources as air, soil, surface, and
underground water resources is considered. In order to study and evaluate
the impact of the wind power plant on biodiversity and the habitat, for at
least one year, studies of existing natural environmental complexes in the
area of the planned construction are conducted with a focus on avian fauna
(birds, bats). It is worth noting that this list of studied environmental
components is not exhaustive, because there are also studies specific to
wind energy. In particular, aspects unique to a wind energy project can be
studied, such as acoustic impact, shadow flickering effect, possible
scattering of ice from frozen wind turbine blades, and visual impact on the
landscape?®®.

The above-mentioned laws contain detailed regulations on the issue of
assessment and preparation of conclusions regarding such assessment, and
post-project monitoring. Yes, holding a positive conclusion does not mean
the end of the environmental impact assessment process. During
construction works, and then during the operation phase of wind power
plants, environmental impacts are monitored, and plans for managing
environmental components are developed. In case of inconsistency with the
results predicted as part of the assessment, additional measures are
implemented to reduce the impacts.

4.2. Legal conditions and peculiarities
of placement of wind energy facilities

Legal regulation of wind energy is carried out by numerous legal acts
common to all RES?®. The legal conditions and features of land-legal,

2 Ilmigr Tamuaa. OuiHka BIIMBY HAa JOBKIIS — CKJIafoBa YCIIXy KOKHOTO
BiTpoeHepreruynoro mpoekty. URL:  https://ecolog-ua.com/news/ocinka-vplyvu-na-
dovkillya-skladova-uspihu-kozhnogo-vitroenergetychnogo-proyektu (mara 3BepHeHHs
01.07.2023 poxky)

2 TTnatonosa €. O. ITpaBoBi yMOBH Ta 0COGIMBOCTI PO3MIIIEHHS i QYHKITIOHYBaHHS

BITPOBHUX €JIEKTPOCTAHIIH B YKpaiHi. FOpuouunuii naykoeuu eneKmpoHHUil MHCYpHA.
2021. Ne 9. C. 122-129.
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ecological-legal, urban-planning legal, organizational-legal, and economic-
legal aspects that require mandatory consideration during the placement and
operation of wind turbines and the development of balanced mechanisms
for stimulating their development are highlighted.

Land legal aspect. The specifics of the use of wind energy for the
production of electricity lies in the close relationship with land plots, which
are the territorial basis for the production of electricity. By the regulatory
requirements of the Land Code of Ukraine and the Law of Ukraine “On
Energy Lands and the Legal Regime of Special Zones of Energy Objects”,
the relocation, construction, and operation of wind power plants, wind
power installations as objects of alternative energy are allowed to be carried
out on a separate category of land “industry, transport, communication,
energy, defense, and other purposes”.

Within this general category of land, according to Part 1 of Article 76 of
the Land Code of Ukraine, the lands of the energy system are recognized as
the lands allocated for electricity-generating facilities, including wind
power plants, except in cases defined by law where such facilities are
located on lands of other designated purposes®®. The Law of Ukraine “ On
the Power Engineering Lands and the Legal Status of Special Zones of the
Power Engineering Objects “ (Article 7) specifies that energy land includes
land plots granted for the location, construction, and operation of facilities
for the production of electric and thermal energy, namely wind power
plants, belong to the lands of energy-generating enterprisess..

Positive developments in the direction of simplifying access to land
plots for the placement of alternative energy facilities, including wind
energy, took place as a result of the adoption of the Law of Ukraine “On
Amendments to the Tax Code of Ukraine and some other legislative acts of
Ukraine on improving the administration and revision of the rates of
individual taxes and fees” dated November 23, 2018 (entered into force on
January 1, 2019)%. According to the legislative amendments, it is allowed
to place alternative energy facilities that use wind energy not only on land
designated as “energy land”, but also on other land included in the general

%0 3emenbhuit konekc Ykpainu Bin 25 xostHA 2001 poky. Bidomocmi Bepxoenoi
Paou Yrpainu. 2002. Ne 3. Cr. 27.

31 TIpo 3eMJi €HEpPreTHKM Ta NPABOBMH PEXUM CIELHANLHUX 30H €HEPreTHUHHX
00’exTiB: 3akoH Ykpainu Bij 09 munus 2010 poky. Binomocti Bepxosroi Pagu Ykpaiuu.
2011. Ne 1. Cr. 1.

32 Tlpo BHecenHs 3MmiH 10 IlogaTkoBOro Kojiekcy YKpaiHM Ta NeAKMX iHIIMX
3aKOHOJABUNX aKTiB YKpaiHU MIOJO0 HOKPAIIEHHS aAMIHICTPYBaHHS Ta NEPErTIAy CTaBOK
OKpeMHX MOoJaTKiB i 300piB: 3akoH Ykpainu Bin 23 nucronana 2018 poky. Ogiyitinuii
sicHux Ykpainu. 2018. Ne 98. Cr. 3220.

102



category of “land of industry, transport, communication, energy, defense,
and other purposes” without the need to change their intended purpose.

Given the specific dependence of wind power plants(WPP) on natural
conditions, restrictions on the territorial location of wind energy facilities
undoubtedly hinder the development of the industry. In addition, according
to Art. 18 of the Law of Ukraine “On Energy Lands and the Legal Regime
of Special Zones of Energy Facilities” to ensure the reliable operation and
protection of energy-generating facilities and facilities for the transmission
of electric and thermal energy, as well as the safety of the population and
environmental protection, sanitary and protective zones of power plants.
The requirement to establish such zones significantly increases the amount
of land required for the construction of wind energy facilities®.

At the same time, it should not be assumed that the lands used for the
production of electricity belong exclusively to the lands of the energy
industry. Land used for electricity generation, including wind power,
belongs to different land categories.

Legislation on alternative energy allows for land rezoning before
ownership or lease, if necessary, for wind energy needs. Features of
establishing and changing the purpose of land plots are provided for in Art.
20 of the Land Code of Ukraine. Most often, the plots of land allocated for
wind turbines are agricultural. Practice shows that quite often the change of
purpose of land plots is carried out in violation of the requirements of the
legislation.

During the implementation of projects related to the creation of wind
power plants, the most common ways of acquiring rights to land plots,
along with acquiring the right of ownership of the corresponding land plots,
are the conclusion of lease agreements and agreements on establishing the
right of land easement. At the same time, the indisputable advantage of land
easements is that the legislation does not contain restrictions on the form of
ownership and purpose of land plots for which a land easement is
established. Therefore, to place wind turbines on agricultural lands, it is not
necessary to change the purpose of the land plot, unlike a lease agreement.
That is why it is not surprising that there is an established legal practice,
according to which, if the land plot belongs to an individual, preference is
given to the conclusion of an agreement on the establishment of an
easement; and if the plot is owned by the state or territorial community, as a

3 Xapuronosa T. €. Jlesiki mpoGneMd BMKOPMCTaHHS 00’ €KTIiB aJibTepHATHBHOI
CHEPIreTHKU Ha 3eM/IIX CIIbCHKOTOCIIOAAPCHKOTO IpU3HAYCHHA. AKmyanvHi npasosi
npobaemu iHHOBAYIlIHO20 PO36UMKY aspocgepu: MaTepianu HayK.-ipakT. KoHd. (Xapkis,
20 mmucronana 2020 poky). Xapkis, 2020. C. 273-276.
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rule, a lease agreement is concluded, less often — an easement is
established.

Therefore, a necessary condition for the realization of the right to build a
WPP is the acquisition of the corresponding rights to the land plot. At the
same time, the transfer (granting) of land plots from state or communal
property to the ownership or use of natural or legal persons for urban
planning purposes is allowed, provided that the corresponding land plots are
located within the territory for which at least one of the following types of
urban planning documentation has been approved at the local level: a
comprehensive plan, a component of which is the territory zoning plan; the
general plan of the settlement, a component of which is the territory zoning
plan; the territory zoning plan as a separate type of urban planning
documentation at the local level (approved before the entry into force of the
Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine
Regarding Land Use Planning”); detailed plan of the territory. However, the
mentioned restriction does not apply to the case of providing a land plot for
placing linear objects of transport and energy infrastructure (roads, bridges,
overpasses, power transmission lines, communication), which significantly
simplifies access to land plots for placing wind turbines.

Environmental and legal aspect. The system of normative legal acts
devoted to environmental and legal requirements for the construction and
operation of wind power plants is extensive, as it includes a considerable
number of regulatory acts, including codes, special laws, government
orders, orders of relevant ministries, and state standards®®.

Even though wind energy is traditionally considered a standard of
energy generation, which has a minimal impact on the environment, such an
impact still exists. When designing and building wind turbines and their
infrastructure facilities, negative effects on the environment are not always
taken into account. A significant achievement in the implementation of
environmental criteria for alternative energy sources was the adoption of the
Law of Ukraine “On Environmental Impact Assessment”, which became an
important step in the direction of solving the problems of ensuring the
environmental and social safety of the functioning of wind energy facilities.

The procedure for determining the types of activities subject to
environmental impact assessment is the initial stage of the environmental

3 Minimxo JI. B., Ocrtpunceknii B. O. Ilpo6iemu NpaBOBOrO peryIOBaHHS
JOTOBOPY OpEHOW Ta BCTAHOBICHHS I[paBa 3EMENBHOTO CEpBITYTYy Uil MOTped
aIbTEPHATUBHOI (BIJHOBJIIOBAHOI) €HEPreTHKH. FOpuouunull eneKmpoHHULl HAYKOGUll
arcypran. 2017. Ne 6. C. 180-183.

% Tanura A. B., Jy6inin 0. C. Exonoro-npaBosi BUMOTH 0 PO3MilEHHS Ta
(yHKIIOHYBaHHS 00’€KTiB BITPOBOI eHepreTMKH B YkpaiHi. FOpuduunui Haykosuil
enexmponnuti scypran. 2021. Ne 11. C. 341-345.
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impact assessment (EIA) procedure. The latter allows persons who will or
may be negatively affected by the planned activity to take part in the
decision-making, to whom the state gives permission to carry out the
planned activity and establishes the conditions for its implementation.
Traditionally, in Ukraine, the legal regulation of the EIA procedure is part
of the procedure for designing construction objects and obtaining a permit
for construction works®®.

According to the Law of Ukraine “On Objects of Increased Danger”,
wind turbines do not belong to potentially dangerous objects. Currently, at
the legislative level, objects that produce electricity from wind energy can
be classified as objects with minor consequences (CCl), subject to a
positive conclusion of the authorized body for environmental impact
assessment.

At the same time, according to the Law of Ukraine “On Environmental
Impact Assessment”, wind power plants with two or more turbines or a
height of which is 50 meters or more are classified in the second category of
types of planned activities and objects that can have a significant impact on
the environment and are subject to EIA%. Therefore, these facilities are
prohibited from starting any planned activity without carrying out an
environmental impact assessment and, subsequently, without receiving a
positive opinion from the Environmental Protection Agency. It is the
conclusion of the EIA that is the basis for the authorized body both to grant
permission for the planned activity and to refuse it. The environmental
conditions for carrying out such activities, specified in the conclusion of the
WPP, are mandatory. Public discussion is an integral part of the EIA
procedure.

A significant modern problem is that the placement and construction of
wind power plants are carried out in violation of environmental legislation,
ignoring the criteria of sustainability: technical reliability and environmental
safety. This leads to increased levels of noise, vibration, damage to soil and
plant cover, death of birds and bats, and changes in landscapes®. As a
result, one of the most valuable environmental rights of citizens is
violated — the right to an environment safe for life and health. There are also
violations of the rights of citizens to participate in the discussion and to
submit proposals to the materials regarding the placement and construction

% Tpersx T. O. Tlpouemypa Bu3HA4eHHs BHJIB MisIBHOCTI Ta 06’ €KTIiB, IO
UTATaIOTh OLIHII BIUIMBY Ha OBKULIA B YKpaiHi. [Ipago i epomadsncoke Cycniibcmeo.
2016. Ne 1. C. 112-127.

%" Tlpo ominky BIUIMBY Ha JOBKiLIL: 3akoH Ykpainu Bim 23 Tpasus 2017 poky.
Odhiyivinuii sicnux Ykpainu. 2017. Ne 50. Cr. 1549.

3 Birpsni enextpoctanuii Ta 3minm kmimary / Bacumok O., Kpusoxmxa M.,
Ipexpacha €., Hopenko K. Kuis: UNCG, 2015. 32 c.
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of objects that may negatively affect the state of the environment, as well as
the rights to participate in public discussions on the impact of planned
activities on the environment®®. As a result, there are social conflicts and
opposition from public environmental organizations, as well as numerous
lawsuits regarding the construction of wind power plants. In the conditions
of the modern European integration process, the role of the social factor in
solving issues of wind energy development is increasing.

Urban planning legal aspect. In accordance with the Law of Ukraine
“On the Electric Energy Market”, design and construction (new
construction,  reconstruction, overhaul), technical re-equipment of
generating capacities are carried out following the legislation in the field of
urban planning activities (Article 28). A positive achievement of modern
legislation on the regulation of urban planning activities is the tendency to
introduce legal mechanisms aimed at harmonizing public and private
interests at various stages of WPP construction, taking into account their
possible negative impact on the state of the environment, the level of danger
to people, as well as causing material and social damage. The development
of wind energy is inextricably linked with the need to take into account
environmental requirements when carrying out activities related to the
construction and operation of wind turbines.

The Law of Ukraine “ On Amendments to Certain Legislative Acts of
Ukraine Regarding the Improvement of Urban Development “ of January
17, 2017, provided for the transition from categories of complexity of
construction objects to class of consequences (responsibility) and
introduced a simplified procedure for examining construction projects,
obtaining construction permits and acceptance into operation of objects
completed by construction*. Thus, it is legally established that the class of
responsibility is influenced by three factors: the level of danger to people,
material damage, and social loss. Currently, all objects are divided by a
class of consequences (responsibility): minor consequences — CC1; medium
consequences — CC2; significant consequences — CC3. It should be noted
that the class of consequences is determined in accordance with the
requirements of DSTU 8855:2019 “Buildings and structures. Determination

¥ Tnaronosa €. O. [IpaBoBi acnekTu 3a6e3MEUeHHs €KOJIOTIYHUX MPAB IPOMAISH
npy OyAiBHUITBI BITPOBUX €JIEKTPOCTAHLIH B YKpaiHi. Akmyanshi npobremu 1opuouyHoi
Hayku: 30ipHUK Te3 MiKHapoJHOI HayKOBO-TIPaKTHYHOI KoHpepenuii J[BaausaTi ociuHi
opuandHi unTanHs “TIpaBa JIOAWHM B Cy4acHOMY CBITi IpoOiieMu Teopii Ta MpakTuku”
(M. XmenbHuibkud, 1-2 sxoBTHS 2021 poky). XMenbHULBKHHA: XMeTbHUIBKUI
YHIBEpCUTET yNpaBJliHHs Ta npasa iMeHi Jleonina FO3pkoBa, 2021. C. 110-111.
Ilpo BHeceHHA 3MiH [0 [eAKHX 3aKOHOJABYMX aKTiB YKpaiHM IIoJo
YIOCKOHAJICHHSI MiCTOOYAiBHOT AistbHOCTI: 3akoH Ykpainu Bix 17 ciuns 2017 poky.
Odgiyitinuii sichux Yrpainu. 2017. Ne 15. Cr. 425.
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of the class of consequences (responsibility)”*!. The complexity, the amount
of necessary documentation, and the order of construction depend on the
class of consequences. Undoubtedly, these short stories directly affected the
construction of the wind farm.

Simplification of the procedure for obtaining permits for starting the
construction of facilities producing energy from wind energy and creating
favorable conditions for investment and development of wind energy in
Ukraine was introduced by the Law of Ukraine “On Amendments to Certain
Laws of Ukraine Regarding the Investment Attractiveness of the
Construction of Renewable Energy Facilities” of energy” dated
September 4, 2018,> The innovations made to the Law of Ukraine “On
Regulation of Urban Planning” were as follows.

Firstly, objects that produce electrical energy from wind energy were
classified as objects with insignificant consequences (CC1), subject to a
positive conclusion of the authorized body for environmental impact
assessment (paragraph 14, part 5, article 32).

Secondly, WPP construction projects, which according to the class of
consequences (responsibility) belong to objects with minor consequences
(CC1), are not subject to mandatory examination of construction projects
(Part 3 of Article 31). Instead, a mandatory examination is provided for
those wind power construction projects that, according to the class of
consequences (responsibility), belong to objects with medium (CC2) and
significant (CC3) consequences or are subject to environmental impact
assessment in accordance with the Law of Ukraine “On Impact Assessment
on the environment” in terms of taking into account the results of EIA
(Part 4 of Article 31).

According to the urban planning legislation, the construction of wind
turbines, which according to the class of consequences (responsibility)
belongs to objects with minor consequences (CC1), is carried out after the
customer submits a notice of the start of construction work to the relevant
state architectural and construction control body. The acceptance into
operation of the completed wind power plant is carried out on the basis of
the declaration of readiness of the object for operation.

On the other hand, in the case of the construction of a wind park, a wind
power plant having two or more turbines or the height of which is 50 meters
or more, which are classified in the second category of types of planned

4 JICTY 8855:2019 Bymismi Ta crnopyad. BusHaueHHs Khacy —HacliKiB
(BimnosiganeHocTi). Kuis AIT “YxkpH/IHIL”, 2019. 13 c.
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activities and objects, may have a significant impact on the environment and
are subject to EIA, — construction works can be performed after the
customer is issued with a construction work permit. Acceptance into the
operation of completed objects by issuing a certificate to the developer is
provided only for objects that, according to the class of consequences,
belong to objects with medium (CC2) and significant (CC3) consequences.

Organizational and legal aspect. The connection of wind energy
installations to electrical networks requires the settlement of some
organizational and legal issues.

At the initial stage of the implementation of the wind energy facility
construction project, the main task is to obtain technical conditions — a set
of conditions and requirements for the engineering supply of the customer’s
facility with electrical energy, which must correspond to its calculated
parameters for electricity supply and is an integral appendix to the contract
on joining the electrical networks. The technical conditions are valid until
the construction of the object is completed, regardless of the change of the
customer or the enterprise, institution, and organization that provided such
technical conditions. Changes to the technical conditions can be made only
with the consent of the customer.

The Law of Ukraine “On Amendments to Certain Laws of Ukraine
Regarding Ensuring Competitive Conditions for the Production of
Electricity from Alternative Energy Sources” dated April 25, 2019,
provided that for objects that produce electricity from wind energy, the
technical conditions are valid no more than three years from the date of
their issue, regardless of the change of the customer.

If the customer is a business entity that acquired the right to support as a
result of the auction, the technical conditions for this wind energy facility
are valid for the period of fulfillment of obligations regarding its
construction and commissioning in accordance with Art. 9 °of the Law “On
Alternative Energy Sources™®,

It should be noted that for a long time, the special legal regulation of
connection of wind power plants to electric networks was carried out in
accordance with the Rules of connection of wind power plants to electric
networks, approved by order of the Ministry of Fuel and Energy of Ukraine
dated October 28, 2009 No. 570 (expired on May 7, 2019). Currently, the
connection of electrical installations intended for the production of electric
energy or the combined production of electric and thermal energy to the

43 IIpo BHeceHHs 3MiH [0 JESKUX 3aKOHIB YKpaiHM MIOA0 3a0e3neueHHs
KOHKYPEHTHHX YMOB BHPOOHHITBA €JNEKTPHYHOI €Heprii 3 albTepHATUBHHX [DKEpel
eHeprii: 3akoH Ykpainu Bix 25 kBitHs 2019 poxy. Bioomocmi Bepxosnoi Paou Yrpainu.
2019. Ne 23. Cr. 89.
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transmission system or the distribution system is carried out following the
procedure established by Art. 21 of the Law of Ukraine “On the Electricity
Market”.

At the same time, the condition for connecting the customer’s electrical
installations to the transmission system or the distribution system is the
customer’s compliance with the connection procedure defined in the code of
the transmission system #%and the code of distribution systems®. In the
future, the presence of such a connection is one of the special conditions for
establishing a “green” tariff of a business entity: one of the documents that a
business entity submits to the National Energy Regulatory Commission for
the establishment of a “green” tariff are copies of the agreement on
connection to electric networks and technical conditions for connection to
electrical networks of an electrical installation that produces electrical
energy using wind energy.

Economic and legal aspect. The existing economic and legal incentives
for the use of wind energy contributed to the intensification of the growth of
the construction of wind power plants in Ukraine. In general, the
introduction of the “green” tariff creates favorable conditions for the
development of the wind energy industry, but, unlike European countries,
significant fluctuations in its size are observed in Ukraine. If we analyze the
latest changes in the legislation, we can see a trend towards a significant
reduction in the size of the “green” tariff, which until now has been the only
effective means of stimulating the development of wind energy in Ukraine.
Non-compliance with state guarantees regarding the revision of the size of
the “green” tariff creates unstable conditions for conducting business in the
field of wind energy“®.

On the path of reforming the energy legislation in Ukraine, there is a
change in the protective conditions for the functioning of wind energy,
namely: the transition from a support system based on a “green” tariff to a
competitive model of stimulating the development of wind energy by
holding auctions for the distribution of support (“green” auctions).

Thus, Article 9* of the Law of Ukraine “On Alternative Energy Sources”
stipulates the obligation to participate in auctions for business entities that
intend to produce electrical energy from wind energy if they intend to produce
electrical energy at electric power facilities or queues (start-up complexes) of

4 TIpo zartBepmxenns Kopmekcy cuctemu nepenaui: mocranosa HKPEKIT Bix

14 6epesns 2018 poxy Ne 309. Vpsoosuii kyp'ep. 2018. Ne 75.
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electric power facilities, the installed capacity of which is more than 5 MW. At
the same time, the condition for participation in the auction is the absence of an
established ““green” tariff for the object of alternative energy and/or the absence
of a previously obtained right to support based on the results of the auction for
this object.

It is necessary to note the legislator’s positive desire to support distributed,
seasonally and during the day generation for private households, small and
medium-sized businesses. Thus, a minor revival of the small wind energy
market took place after the adoption of the Law “On Amendments to Certain
Laws of Ukraine on Ensuring Competitive Conditions for the Production of
Electricity from Alternative Energy Sources”, according to which private
households have the right to install generating units intended for the production
of electricity without a corresponding license from wind energy, the amount of
installed power of which does not exceed 30 kW, and sell the surplus of
generated electricity to the network at the “green” tariff.

Unfortunately, the adoption of this Law did not affect the development of
small wind energy due to the presence of some legislative barriers. The biggest
obstacle was the difference in the amount of “green” tariffs for electricity
produced by private households using solar energy and electricity using wind
energy. With the parallel use of solar and wind generation, the difference in
tariffs required households to install two electricity accounting systems, which
led to double costs. Therefore, in 2016, only two small wind power plants were
installed in the country under the “green” tariff*’.

In 2019, there were significant changes in the legislative sphere that directly
affected the segment of small wind energy. First, for households that planned to
use wind energy, the capacity of power generating units was increased to 50
kW, and for other consumers, including energy cooperatives — up to 150 kW.
Secondly, a new category was introduced — “combined wind-solar generating
systems” with a fairly good tariff. Thirdly, a simplified procedure for setting a
“green” tariff for such electricity consumers was introduced. These legislative
changes were supposed to stimulate the development of more balanced systems
that generate electricity throughout the year regardless of the season. However,
the reduction of the size of the “green” tariff for combined wind-solar
generating systems by 25% already in January 2020 made the use of wind
generators in such systems economically unattractive, and plans for the
development of combined systems of distributed generation — are declarative.
This fact is confirmed by disappointing statistics regarding the production and
installation of small Ukrainian-made wind turbines in 2019 — only 24 KW*,

47 Bitpoenepretnunuii cextop VYkpaimum 2016 (VBEA, 2017). 44 c. URL:
http://uwea.com.ua/ru/library/reviews/ (nata 3Bepuenss 01.07.2023 poky
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4.3. Practical legal problems of wind energy development in Ukraine

The last few years have been marked by the rapid development of wind
energy in Ukraine. The rapid appearance of wind energy facilities
throughout the territory of our country has caused the need for a special
study of the complex legal relations accompanying the relevant process.
Their detailed analysis shows that land relations are the central basis. This is
caused, in particular, by the fact that a feature of the development and
scaling of wind energy is the expansion of the corresponding land use. At
the same time, both relatively small areas of land (several tenths of a
hectare) and quite impressive territories may be needed for wind energy
purposes (for example, the construction project of the Tyligul wind power
plant in the Mykolaiv region covers 35,000 hectares).

At the same time, it should be emphasized that, despite its
environmental friendliness, climate friendliness, and encouragement from
the state, wind energy experiences various types of legal opposition. This is
especially clear when studying court practice, the analysis of which allows
us to outline several main legal strategies for combating “unwanted” wind
power plants (WPP) in Ukraine. Against the background of the aggravation
of the problems of forming and maintaining the energy security of Ukraine
during the conduct of military operations and at the stage of prospective
post-war recovery, the identification of those real problems faced by the
wind energy industry in Ukraine is especially relevant. Awareness of such
legal problems will allow us to form effective and scientifically based ways
of solving them to optimize the process of further development of “green”
energy in general and wind energy in particular.

On the wave of the flourishing of “green” energy in Ukraine, wind energy
facilities have appeared in many corners of our country. Most often, obtaining
land plots for their construction takes place by concluding lease agreements
with public authorities. However, this does not always cover all the practical
issues that accompany the process of construction and operation of such
alternative energy facilities. For example, Prymorska Wind Power Plant — 2
LLC was forced to conclude more than 100 agreements on the establishment
of paid temporary easements with private owners of land plots to ensure the
ability to build a power plant, lay underground cables, lay the necessary
access roads, maintain equipment, etc.

However, modern legal practice demonstrates not only examples of a
harmonious combination of interests and contractual settlement of land use
issues in the field of wind energy. In many ca, the planning, construction,
and operation of wind power plants cause considerable resistance and
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desperate opposition*. If we analyze such ca, we can group them into four
categories depending on the interested subjects.

Resistance from environmentalists and the public. The clearest, most
frequent, and loudest example of such a case is the case of the planned
construction of a wind farm in the Carpathian plain of Borzhava. In 2017, a
Turkish investor in the person of Atlas Volovets Energy LLC began
collecting all the necessary documents for the construction of the Borzhava
wind farm with a total capacity of 120 MW. According to the project, it was
planned to install 34 windmills 150 meters high together with mountain
connecting roads and underground cables for tens of kilometers along the
Borzhava River. Such a large-scale project threatens to destroy the valuable
polony’s ecosystem. The legal confrontation between the investor and the
active public has been going on for several years. From a legal point of
view, the main way of counteraction was to declare it illegal and cancel the
opinion on environmental impact assessment (EIA). The argumentation and
the chosen strategy of struggle mostly have an environmental-legal context,
which is atypical for this kind of case, but it takes place entirely in the
context of the general trend of the spread of the practice of judicial appeal
of the violation of environmental rights in Ukraine. An equally interesting
highlight of this case is the experience of applying to the Standing
Committee of the Berne Convention in connection with the fact that
Borzhava’s captivity is included in the Emerald Network.

The plaintiff was the non-governmental organization “International
Institute of Man and Global Studies “Noosphere”, which demanded the
annulment of the conclusion of the EIA of the planned activity
“Construction of a 120 MW wind power plant on the territory of the
Volovetska settlement council of the Volovetska district and the territory of
the Berezniki, Dusynska, Nelipinska, and Tybavska village councils
(outside settlements) of Svalyavsky district of Transcarpathian region”,
issued by the Department of Ecology and Natural Resources of the
Transcarpathian Regional State Administration of Atlas Volovets Energy
LLC. The lawsuit was based on a violation of the EIA procedure, in
particular, “violation of the public discussion procedure as a result of the
unjustified disregard of the results of public participation and comments in
the EIA assessment procedure; not taking into account the impact of the
planned activity on the adjacent territories of the Mizhhirsky district and
the territory of the nature reserve fund; lack of measures to protect and

49 Xaputonosa T. €., T'purop’esa X. A. IlpoTumis po3BUTKY BITPOEHEPTETHKH B
Vkpaini: npaBoBuii aHaniz npaktuku. Ha cmopooici 3emenvrozo nady: 0o 20-piuus
3emenvroco kodexcy Yxpainu: matepianu MikHapon. HayK.-lIpakT. oHnaiH koH. (Kuis,
26 nucronana 2021 poky). Kuis: @OII I'ynsea B.M., 2021. C. 77-80.
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prevent the destruction of plant and animal species listed in the Red Book of
Ukraine in the conclusion; disregarding the status of the territory of the
planned activity as an object of the Emerald Network . In the first
instance, the claim was satisfied®, in the appellate court, the claims were
rejected2. An important milestone in the consideration of this complex case
was the adoption of the Resolution of the Supreme Court as part of the
panel of judges of the Cassation Administrative Court dated April 13,
2022%3, according to which the conclusion of the Department of Internal
Affairs was recognized as valid and the construction of the Borzhava wind
farm was unblocked.

Interestingly, the problem of the development of the Carpathian region
became the intersection of several defense strategies at once. In addition to
the main environmental one, which was analyzed above, the administrative
and legal one was additionally applied. Thus, in parallel, the issuing of a
permit for the construction of a wind farm, carried out by the State
Architectural and Building Inspection, was contested too hastily — until the
moment of resolution of the main dispute regarding the legality of the
conclusion of the State Inspection®*.

Another example of the application of an environmental and legal
strategy to oppose the construction of wind power plants was the case
regarding the construction of such a power plant in Odesa. Thus, the Public
Organization “Mighty Kyivans” filed a lawsuit against Ovid Wind 1l LLC
and the Ovidiopol District State Administration with a lawsuit to declare it
illegal to cancel the order and invalidate the land lease agreement for the
wind farm. Among the arguments of the lawsuit, the main ones can be
singled out: a) violation of land legislation in terms of changing the purpose
of land plots in the absence of a conclusion of the EIA, although such an
assessment should have been carried out in view of the fact that there are

%0 MocTanosa Bepxosnoro Cyay Bin 13 ksitHa 2022 poky y crpasi Ne 260/771/19.
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especially valuable soils in these territories (Part 3 of Article 3 of the Law
of Ukraine “On Environmental Impact Assessment”); b) contrary to
Art. 150 of the Land Code of Ukraine, the purchase of land plots were
carried out precisely by the Ovidiopol District State Administration,
although in accordance with part 2 of Art. 151 of the Land Code of Ukraine,
approval of materials for locations of facilities on particularly valuable
lands is carried out by the Verkhovna Rada of Ukraine. The decision of the
Economic Court of the Odesa region rejected the claim on the following
main grounds: a) the plaintiff did not prove the presence of particularly
valuable soils on the land plots on which the construction of the wind farm
is planned; b) violation of the common interest of the “interested public”,
whose representative the public organization — the plaintiff, considers itself
to be — has not been proven; c) it has not been proven that the state
authorities or local self-government bodies did not provide adequate
protection of environmental legislation, and the filed lawsuit aims to
exercise the powers of the state law enforcement agency, which does not
meet the requirements of national legislation®®.

In general, it should be recognized that the environmental-legal strategy
of opposing the construction of wind power plants does not seem to be quite
successful within the framework of the existing judicial practice. In
particular, the courts still have questions about the plaintiff’s eligibility in
the case of appeals by environmental organizations. At the same time, the
only legal leverage that plaintiffs try to use in ca of this category is the
search for procedural errors and omissions during the conduct of the EIA.
That is, a huge layer of meaningful arguments regarding the negative impact
on ecosystems in such ca is not considered and does not have proper legal
significance. This approach generally corresponds to international practice
and has its arguments. For example, N.R. Malysheva is convinced that “the
obligation to take into account the suggestions and comments of the public
when making ecologically important decisions, which is recorded somewhat
in different wordings in international treaties of Ukraine and its laws,
including in the Law of Ukraine “On environmental impact assessment”
should be interpreted in such a way that all public proposals must be
studied, taken into account (that is, they cannot be ignored or unreasonably
rejected) in the conclusion of the Environmental Impact Assessment, the
public must be informed about the consideration its proposals or about the

% Pimenns ocromapcekoro cymy Omeckkoi obmacti Bim 28 ciuns 2019 poky y
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reasons for deviation 6. However, using the example of the development
of wind energy, it can be seen that the implementation of modern legislation
on EIA is often reduced to the ritual execution of a certain sequence of
procedural actions, and not to a real analysis of the environmental impact of
the planned activity. In this regard, the only thing that can be effectively
challenged in court in such ca is the violation of the procedure for
conducting the EIA.

Resistance from private individuals. The current structure of land use is
not always ready for reformatting caused by the need to deploy investment
energy projects. That is why wind energy sometimes becomes a field of
collision between public and private interests, finding the balance of which
is quite difficult. In the practice of recent years, there are examples of
similar ca. Thus, during the construction of a wind power plant in the
Mykolaiv region, one of the landowners of the adjacent plot refused to enter
into a paid-term easement contract. Since the user of the plot of land
provided for the construction of the wind farm could not use it for its
intended purpose, the easement was established in court®’.

Analysis of practice shows that private individuals most often choose
urban planning or land legal strategies to oppose the placement of wind
turbines. The first illustration can be the appeal by a group of landowners of
the urban planning documentation, which served as the basis for the
deployment of the construction of the large-scale Tyligul wind farm in the
Mykolaiv region. Thus, the landowners tried to recognize it as illegal and
canceled the orders of the district state administration, which gave
permission to develop a detailed plan of the territory and approved such a
detailed plan. They are convinced that such a detailed plan is illegal, as it
extends to their land plots. That is, the main strategy of the court appeal, in
this case, was “town planning”.

In the first instance, the claim was satisfied®, but the appeal court
changed the decision®. After the cassation review®, the return of the case
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for reconsideration in the appellate court, ®*and review in the Supreme
Court, the final decision was issued in favor of the WPP®. Analysis of this
decision allows us to single out several important aspects. First, the court
emphasized that the rights of the owners of land plots are not violated, since
the detailed plan of the territory does not decide the question of ownership
or disposal of the land. Secondly, within the scope of our research, it is
important to note one of the arguments given by the plaintiffs in this case,
namely: the absence, according to the data of the State Land Cadastre, of
free land plots with an area of 35 thousand hectares in the specified area. At
the same time, the Supreme Court emphasized that 35,000 hectares is a
general area for design and research works, and directly under the
placement of structures and the construction of wind turbines is provided
304 hectares. The need to develop a detailed plan of the territory for an area
of 35,000 hectares is determined by the design features of the future wind
power plant, and the point placement of wind turbines, which does not mean
the construction of the entire territory®, Thirdly, the mere references of the
plaintiffs to the violation of the procedure for public discussion of the
detailed plan of the territory do not prove the illegality of the act contested
by the plaintiffs and do not independently form an object of judicial
protection. That is, procedural violations by themselves do not become
grounds for recognition as illegal and annulment of the decision of a state
body — it must be established how such procedural defects violate the rights
of interested persons.

This category of ca of opposition to the construction of wind power
plants can also include ca whose main strategy can be defined as land-legal.
An illustration can serve as a dispute between LLC “Atlas Volovets
Energy” and LLC “Taurus Property” in Transcarpathia. Thus, in order to
build the already known wind farm on Borzhava, Atlas Volovets Energy
LLC applied to the State Geocadastre Department in Zakarpattia Oblast for
permission to develop a project for the allocation of a plot of land for long-
term use (lease) with an approximate area 1 hectare state-owned agricultural
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20.06.2023 poky)
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land to change the target destination on the land of energy. Subsequently, a
detailed plan of the territory was approved, according to which the
predominant, accompanying, and permissible of territory, urban planning
conditions and restrictions were established, and a sanitary and protective
zone was defined. According to the data of the State Land Cadastre, the
land plot of “Taurus Property” LLC is included in the sanitary protection
zone of the planned wind farm. In this connection, the provisions of Part 5
of Art. 17 of the Law of Ukraine “On Energy Lands and the Legal Regime
of Special Zones of Energy Objects”, according to which “the land
management project regarding the allocation of a land plot for the location
of an energy object, for which a special zone is established, is agreed only
with the owners or permanent users of land plots located within the
specified zone”. Unlike the detailed plan of the territory, no protection
zones or sanitary protection zones are shown in the land management
documentation regarding the allocation of this land plot, and no approval
was received from Taurus Property LLC. In this connection, the lease
agreement for the land plot for the construction of the wind power plant was
declared invalid®.

Resistance from competitors. An objective feature of wind energy is the
dependence on specific weather, climate and geographical conditions,
which determine the expediency and profitability of the placement of the
corresponding energy facilities. That is why it is not surprising that in
Ukraine there are a lot of wind power plants competing for the right to
produce “green” energy in a certain area. However, of course, disputed
claims are “clothed” in completely different legal formulations. For
example, in the Kherson region, the owner of an operating wind power
plant, worried about the possible appearance of a competitor in the
neighborhood, contested the order of the district state administration, which
approved the detailed plan of the territory, indicating that this violated his
interests as a land user of adjacent land plots. That is, an urban planning
strategy was also chosen to resist the appearance of a new wind power
plant.

Resistance from public bodies. There is practically no opposition to
wind power from state authorities — on the contrary, most often they fully
support and facilitate the investor. However, this mostly happens with a
clear imbalance in the direction of economic priorities.

However, there are still ca when the construction of wind turbines is
hindered by individual state bodies. For example, we can analyze the case
regarding the Dolynskaya wind power plant in the Ivano-Frankivsk region.
Thus, according to the case materials, in 2019 “Alternativa Energetica

8 TMocranosa Bepxosnoro Cysy Bin 17 Bepecns 2019 poky y crpasi Ne 907/283/18.
URL: https://zakononline.com.ua/court-decisions/show/84350356 (mata 3BepHEHHsL:
20.06.2023 poxky)
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Prykarpattia” LLC submitted to the Department of the State Architectural
and Building Inspection in the Ivano-Frankivsk Oblast (DABI) a notice of
the start of construction work on objects that, according to the class of
consequences (responsibility), belong to objects with minor consequences.
However, as a result of an unscheduled inspection of the DABI, a violation
of the legislation was revealed, namely: the calculation of the definition of
the class of consequences in the explanatory note to the project
documentation was developed with violations and the class of consequences
was underestimated to SS1. In this connection, DABI considered
“Alternativa Energetika Prykarpattia” LLC to be guilty of the offense
provided for in Clause 2, Part 2 of Article 2 of the Law of Ukraine “On
Responsibility of Enterprises, their Unions, Establishments and
Organizations for Violations in the Sphere of Town Planning” and imposed
a fine for more than UAH 75,000. According to the results of the court
proceedings, the compliance of the prepared project documentation with the
current legislation was established, and the developer of the Dolyna WPP
avoided fines®.

In addition to opposition from ecologists, the public, private individuals,
competitors, and some state bodies, wind energy sometimes encounters
obstacles that are not specific, directed specifically against the construction
of wind turbines. We are talking about such legal barriers, which are
manifestations of separate general legal problems, which to a certain extent
can inhibit the development of not only wind energy but also other
industries.

A vivid example can be the situation in which “Ovid Wind II” LLC got
into during the design and construction of a wind farm in Odesa. According
to the concluded lease agreement, the investor received land plots for the
construction of wind turbines. However, in order to start construction, he
needed to additionally issue the right to use land plots under access roads.
To its appeal, the LLC received a refusal and an explanation: since the plots
of land in which the investor is interested still belong to the collective
property of the collective agricultural enterprise (KAE) “Roksolana”, no
state bodies or local self-government bodies have the right to dispose of
them. However, the problem was that the Roksolana KAE ceased its
activities more than 10 years ago, and the State Act on the right of
collective ownership of the land of this JSC was lost. In fact, as a result of
this legal “trap”, the construction of the wind farm was blocked. By the
decision of the Economic Court of Odesa Region, the State Act (which does

8 TlocramoBa BoCHMOTrO amelsiiitHOro aZIMIHICTPaTUBHOTO cyny BinlS5 KkBiTHA
2021 poxy y cmopaei Ne 300/555/20. URL: https://zakononline.com.ua/court-decisions/
show/96508963 (mata 3BeprenHs: 20.06.2023 poky)
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not physically exist, but the data about it has been preserved) was
recognized as having lost its validity in connection with the liquidation of a
legal entity®®. This made it possible to start the necessary procedures for
registration of the right to land plots of access roads to the future wind farm.

Thus, the WPP faced a general land-legal problem, when “ de jure
remains collective ownership of part of the shared and unclaimed lands of
former KAEs, although this is not provided for in the Land Code of
Ukraine®”. “Although the problem of collective ownership is not directly
related to the construction of wind turbines; it can still create legal obstacles
for the construction of the relevant facilities. This example is just one
illustration of the large array of similar general legal problems that prevent
the normal development of wind energy relations.

Thus, several important conclusions can be drawn. First, the spread of
wind energy in Ukraine objectively faces opposition from many subjects
whose rights or interests may be violated as a result of the placement,
construction, and operation of wind power plants. Such opposition,
embodied in legal disputes, well illuminates the existence and, in some ca,
the aggravation of the conflict of various public and private interests
(ecological, economic, social). The relevant practice in Ukraine is still being
developed, and in its structuring, understanding, and improvement, legal
science should play a significant role.

Secondly, it is possible to highlight the following main legal strategies
that are used in Ukraine to oppose the placement of wind turbines: land
(based on violations of land legislation), urban planning (based on
violations of urban planning requirements), environmental (based on
violations of environmental norms), administrative (based on a violation of
the administrative order, the procedure for carrying out certain actions, etc.).
It should be emphasized that the environmental legal strategy demonstrates
low efficiency. One of the reasons for this situation can be the methodology
used during the development of legislation in the field of environmental
impact assessment. As a result, the environmental-legal strategy of
combating wind turbines is reduced to finding and proving the presence of
formal violations in the conduct of the appropriate assessment, while the
existence of a real environmental threat, i.e. the real content of the
environmental impact assessment, remains outside of judicial review.

8 Pimenns Cocnogapcekoro cymy Omecbkoi obnacti Bin 12 xosTHs 2018 poky y
cmpai  Ne  916/1155/18. URL: https://zakononline.com.ua/court-decisions/
show/77251860 (nara 3Bepuenns: 20.06.2023 poky)

5 Hocik B. B. Ilpo6iemu 3akoHOJaB4Oro 3abe3MeUeHHS MNPaBOBUX (GOPM
BUKOPHCTAaHHS 3eMelb CiIbCHKOTOCHOJAPCHKOrO IPHU3HAYCHHS KOJNCKTHBHOI BIACHOCTI B
Vxpaini. Bicnux Hayionanwnoi axademii npasogux nayx Ypainu. 2018. T. 25. Ne 2.
C.72-82.C.73.
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Thirdly, ca of opposition to wind energy installations are classified
depending on the interested parties: resistance from ecologists and the
public; resistance from private individuals; resistance from competitors; and
resistance from state authorities. At the same time, the analysis of practice
showed that local state authorities and local self-government bodies
practically do not oppose the development of wind energy, but on the
contrary — often take the side of the investor®®,

4.4. Offshore wind farms: legal perspectives

Offshore wind energy, which occupies an increasingly important
position in the world, is an important component of the energy transition
and reducing dependence on traditional energy sources. As a country with a
great potential for wind resources, sooner or later Ukraine will face the
question of choosing its strategy for the development of offshore wind
power plants — wind energy installations located in sea waters.

Offshore wind farms have a number of advantages that make them
attractive for development:

— great potential of wind resources. Oceans and seas offer great
potential for stable energy supply, as wind at sea is usually more stable and
stronger, allowing for more efficient electricity generation;

— less resistance. The absence of obstacles in the form of buildings,
forests, or mountains at sea allows the wind to move at an unlimited speed,
which ensures greater productivity of the turbines;

— environmental cleanliness. Offshore wind farms do not emit harmful
emissions into the atmosphere and do not pollute the environment, which
makes them an environmentally safe source of energy.

Despite the positive features, offshore wind power plants also have their
drawbacks:

— high costs. The construction and operation of offshore wind farms
require significant costs related to engineering and technical works,
transportation, installation and maintenance;

— complex infrastructure. The location of wind farms in open waters
requires special infrastructure, such as offshore platforms, power
transmission cables and cooling systems, which can be difficult to maintain;

— lack of qualified specialists. Despite the experience of wind
equipment manufacturers, at the initial stage of market development, there

% T'purop’esa X. A. IpoTujis PO3BUTKY BIiTpPOEHEPreTHKH B YKpaiHi: TpaBoBuit
aHali3 MpPaKTUKH (3€MeNIbHI, EKOJIOTi4Hi, MiCTOOY/IBHI, KaJacTpOBi AacHEKTH).
FOpuouunuii nayrosuii enekmpornnuii scyprai. 2023. Ne 6. C. 246-250.
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were problems with insufficient qualifications of companies and personnel
for project development and transportation of installations to the open sea.

Currently, offshore wind energy is developing significantly in various
countries of the world. Countries such as Denmark, Germany, Great Britain, the
Netherlands and China are taking active measures to develop offshore wind
energy. They develop special strategies, programs and regulatory mechanisms
aimed at stimulating investment and supporting research in this field.

For example, Denmark has extensive experience in the development of
offshore wind farms and is the world leader in the volume of offshore wind
energy production. This has been achieved thanks to long-term support
programs, a transparent regulatory framework and effective financing
mechanisms. The development of wind energy is handled by the Danish
Energy Agency, which closely cooperates with other authorities. Denmark
also adopted the Energy Charter for the period until 2024, which provides
for an increase in the share of renewable energy sources in total
consumption to 55%. To achieve this goal, it is planned to build three
offshore wind power plants with a total capacity of 2400 MW®°,

Great Britain is also successfully developing offshore wind energy and
setting new records for connecting offshore wind farms to the electricity
grid. The country actively promotes the development of infrastructure,
provides support for energy projects and attracts investments in the field of
offshore wind energy. In the UK, the Department for Business, Energy &
Industrial Strategy is responsible for implementing the offshore energy
strategy, the Marine Management Organization (MMO) is responsible for
developing plans for offshore construction, and the Crown Estate, which is
part of this division, issues permits for offshore wind farms™. A
Memorandum of Understanding exists between various government

8 Norsk IndustriAS. Regulators and legislation for offshore wind in selected
countries. URL: https://www.norskindustri.no/siteassets/dokumenter/rapporter-og-
brosjyrer/leveransemodeller-havvind/leveransemodeller-havvind_hovedrapport_vedlegg-
regulators-and-legislation-for-offshore-wind-in-selected-countries_dnv_2021-06-02.pdf
(mata 3BepHenH:: 06.07.2023).

™ Vkpainceka BiTpoeHepreTHuHa acomiaiis. CBiTOBMH NpopuB  OQIIOPHOT
BITPOCHEPTEeTHKH. URL: http://uwea.com.ua/ua/article/mirovoj-proryv-offshornoj-
vetroenergetiki/ (mara 3Beprenns: 04.07.2023).

™ Norsk IndustriAS. Regulators and legislation for offshore wind in selected
countries. URL: https://www.norskindustri.no/siteassets/dokumenter/rapporter-og-
brosjyrer/leveransemodeller-havvind/leveransemodeller-havvind_hovedrapport_vedlegg-
regulators-and-legislation-for-offshore-wind-in-selected-countries_dnv_2021-06-02.pdf
(mata 3BepHenHs: 06.07.2023).
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agencies and organizations responsible for health, environmental,
coastguard and marine casualty investigations.

On January 14, 2021, Poland adopted its first law on offshore wind
energy in order to achieve the goal of the state program for the development
of offshore wind energy — to achieve 28 GW of capacity by 2050. The first
objects are planned to be commissioned by 20257. The Polish Law:
a) simplifies the procedure for obtaining permits for the construction of
offshore wind power plants; b) installs a fuse to ensure the continuation of
the project in case of non-compliance of some construction stages with the
requirements; c) provides significant investments of 29 billion euros and the
creation of up to 10,000 jobs according to expert assessments’.

The domestic regulatory framework for the regulation of offshore wind
energy should be divided into acts of international law and national
legislation.

For example, one of the fundamental international legal acts is the UN
Convention on the Law of the Sea of December 10, 1982776, which gives
the right to build offshore wind power plants in the exclusive economic
zone and on the continental shelf. The exclusive economic zone (EEZ), in
terms of the law of the sea, is a maritime zone extending from 12 to 200
nautical miles from the baselines of a country’s coast. An EEZ is defined as
an internal maritime zone where a state has special rights and jurisdiction
over natural resources and economic activities such as fishing, oil and gas
extraction, wind energy, research and environmental protection. Countries
have sovereign rights over the resources within their EEZs, but they also
have an obligation to preserve and protect the marine environment and
ecological resources in these areas.

EEZs in two seas — Black and Azov — are important for Ukraine.
Ukrainian territorial waters in the Black Sea are equal to 12 nautical miles,
and the exclusive economic zone is 200 nautical miles from the coastline’.

2 Memorandum of understanding between HSE, MCA and MAIB. 22.09.2021.
URL: https://www.gov.uk/government/publications/memorandum-of-understanding-
between-hse-mca-and-maib (gara 3sepuenns: 06.07.2023).

" Poland adopts historic Offshore Wind Act. 14.01.2021. Wind Europe.
https://windeurope.org/newsroom/news/poland-adopts-historic-offshore-wind-act/
(marazBepuenns: 04.07.2023).
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B Ykpaiti. FOpuouunuii Hayxosuii enekmporuuil scyprar. 2022. Ne 6. C. 210 — 214.

™ Komeemmis OOH 3 wmopcekoro mpasa Bim  10.12.1982. URL:
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B paMKaX MDKHapOJHOTO MOPCBKOTO TIpaBa. AKmyanvHi npoOiemu MidicHapOOHUX
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The difference in their legal status is that the territorial waters fall under the
full sovereignty of Ukraine, while the exclusive economic zone has limited
sovereign rights, such as economic activities and fishing’. Therefore,
subjects (legal entities, other states, and international organizations) who
want to build wind power plants in the exclusive economic zone of Ukraine
must obtain the appropriate permission.

The fate of the Treaty of December 24, 2003 between Ukraine and the
Russian Federation on the legal regime of the Sea of Azov and the Kerch
Strait is quite logical. Since this agreement did not contribute to the modern
realities of the development of Ukrainian statehood, on February 24, 2023,
the Verkhovna Rada of Ukraine denounced all agreements with the Russian
Federation regarding the Sea of Azov.

The national legislation is a system of acts consisting of laws,
resolutions of the Cabinet of Ministers of Ukraine, decisions of the National
Committee of the National Committee of the National People’s Republic of
Ukraine, etc. Since offshore wind power plants are renewable energy
sources, the main regulatory act in this area will be the Law of Ukraine “On
Alternative Energy Sources” dated February 20, 20037°.

However, an equally important legal act that establishes general
environmental requirements for any activity, including and offshore wind
energy, is the Law of Ukraine “On Environmental Protection” dated June
25, 1991%, 1t is this act that establishes requirements for environmental
impact assessment and procedures for obtaining environmental permits for
the construction and operation of offshore wind farms. Of course, the
development of offshore wind energy in Ukraine has a significant potential
to reduce greenhouse gas emissions and reduce dependence on fossil fuels,
but potential negative impacts on the environment and biodiversity must be
taken into account. It is important to carry out proper environmental
assessments before construction, take into account the impact on marine
flora and fauna, and ensure control over the efficient use of water resources.

A significant body of domestic legislation, that regulates the current
issues of the functioning of alternative energy facilities, is made up of the
decisions of the NCSEPU (National Commission for State Regulation of
Energy and Public Utilities), which establishes tariffs for the production of
electricity using wind energy and other economic conditions for wind
power plants.

8 Tlapmmra A. B. [IpaBoBi IepceKTHBH PO3BHTKY ODIIOPHHUX BiTPOETEKTPOCTAHIIIH
B YkpaiHi. FOpuouunuii Haykosuil enekmponnuti xcypran. 2022. Ne 6. C. 210-214.

" TIpo anbTepHaTHBHI JyKepena eHeprii: 3akon Ykpainu Bin 20 motoro 2003 poky.
Bioomocmi Bepxoenoi Paou Yxpainu. 2003. Ne 24. Cr. 155.

8 [Ipo 0xOpoHy HABKOJNMIIHBOTO MPUPOJHOTO CEPEOBHUINA: 3aKOH YKpaiHH Bij
25 yepBHs 1991 poky. Bioomocmi Bepxosroi Paou Vkpainu. 1991. Ne 41. Cr. 546.

123



The analysis of maritime practice also reveals the problem of the need to
inform sea vessels during the laying and maintenance of power cables. In
order to prevent incidents related to cable layers/maintenance fleet being
hampered, as well as the need to adhere to the accuracy of charting of
cables so that marine vessels do not damage the cable when anchoring,
these conditions should be clearly spelled out and regulated in legislation.

Today, the offshore wind energy sector in Ukraine faces a number of
strategic goals and challenges, such as the development of scientific and
technological potential and the creation of a stable legal environment. At the
same time, challenges related to the procedures for obtaining permits and
licenses, financing and infrastructure require effective cooperation of
government bodies, development of relevant legislation and support of
investment potential. According to I. I. Doronina, the creation of a legal
mechanism that simplifies and implements the work of the EU in this field
is one of the key directions of development?’. In general, offshore wind
power plants have great potential for ensuring sustainable energy
development in Ukraine, reducing dependence on fossil fuels and negative
impact on the environment.

81 Jloponina 1. I. HopmaTuBHO-NIpaBOBE 3a0e3MEUEHHSI PO3BHTKY BiJHOBIIOBAHOT
eHepreTHKu B YKpaiHi. [Jepoicasne ynpaeninnus ma micyese camogpsaoysanns. 2020. Ne 1.
C. 31-43. URL: http://www.dridu.dp.ua/zbirnik dums/2020/2020 01(44)/07.pdf (mata
3BepHeHHs: 06.07.2023).

124



DOl https://doi.org/10.36059/978-966-397-417-0-5

YEVHENIIA PLATONOVA

ORCID ID: 0000-0002-5688-7857

CHAPTER 5. SPECIFIC FEATURES OF LEGISLATIVE
REGULATION OF SOLAR ENERGY IN UKRAINE

5.1. Legislation in the field of solar energy

Solar energy relations are relatively new for Ukraine, which is why the
legal regulation of the use of solar energy as an alternative source has been
actively developed during the last two decades of the last century and
demonstrates the change in the energy development paradigm. The
relatively higher environmental friendliness of solar energy was one of the
factors that determined the special interest of the state in the priority legal
stimulation of solar energy.

The foundations for the development of alternative energy generation in
Ukraine, including solar, were laid by the adoption of two basic Laws of
Ukraine: “On Energy-Saving” and “On Energy Industry”. To support the
development of solar energy and ensure energy conservation in general,
government decrees approved the Comprehensive State Energy Saving
Program of Ukraine dated February 5, 1997, as well as the Program of
State Support for the Development of Non-Traditional and Renewable
Energy Sources and Small Hydro— and Thermal Power Generation dated
December 31, 19972, However, these documents did not play a significant
role in the development of solar energy due to their general nature and lack
of clear mechanisms for their implementation. A special role in the
development of solar energy belongs to the Law of Ukraine “On Alternative
Energy Sources” dated February 20, 2003 and the legal mechanism of the
“green” tariff.

The dynamic development of industry legislation regulating the
functioning of alternative energy has had a significant impact on the
effectiveness of legal regulation of the development and stimulation of solar

! Mpo KommnekcHy nepaBHY TporpaMy eHeprosdepeskeHHs YKpaiHu: MOCTaHOBa
Kabinery MiunictpiB Ykpainu Big 5 motoro 1997 poky Ne 148. Odhiyitinuu eicnux
Vrpainu. 1997. Ne 6. Cr. 945.

2 Tlpo [Ilporpamy jepaBHOi MiATPUMKH PO3BUTKY HETPAAWIIMHUX Ta
BiJIHOBJIIOBAaHUX JDKEPEN €Heprii Ta Mayioi Tigpo— 1 TEIUIOCHePTeTUKH: IOCTAaHOBA
Kabinery MinictpiB VYkpaium Bim 31 rpymas 1997 poky Ne 1505. URL:
https://zakon.rada.gov.ua/laws/show/1505-97-n#Text
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energy. Thus, an important element of the mechanism of state regulation of
solar energy is the tariff and fiscal policy. That is why the system of legal
protection of solar energy is complemented by the provisions of the Tax and
Customs Codes of Ukraine®, the norms of which contain provisions on the
reduction of land tax for solar energy enterprise, exemption from taxation of
profit from the main activity of economic entities in the field of energy,
which produce energy from solar radiation, exemption from value-added tax
on the importation into the customs territory of Ukraine of equipment that
works on solar energy, equipment and materials for the production of
energy from solar radiation, as well as exemption from payment of import
duty on the specified equipment, equipment and materials.

The provisions of the Law of Ukraine “On Amendments to the Tax
Code of Ukraine and Some Other Legislative Acts of Ukraine Regarding
Improvement of Administration and Revision of Rates of Individual Taxes
and Fees” of November 23, 2018 (entered into force on January 1, 2019)
were aimed at further promoting the development of the solar energy
sector®. In particular, the Tax Code of Ukraine states that until December
31, 2022, solar photoelectric panels, inverters and transformers of the
appropriate capacities are exempted from tax on the added value of the
operation.

The specificity of solar energy generation lies in the close relationship
with land plots, which are the territorial basis for placing solar panels and
other necessary solar energy installations. The adoption of the Law of
Ukraine “On the Power Engineering Lands and the Legal Status of Special
Zones of the Power Engineering Objects” dated July 9, 2010 5 became a
positive milestone in the development of industry legislation and
contributed to the improvement of the organizational and legal basis for the
provision and use of land plots for the location of energy facilities, in
particular power plants using the energy of the sun. According to the
legislative amendments, it is allowed to place alternative energy facilities
that use solar energy not only on land designated as “energy land”, but also
on other land included in the general category of “industry, transport,
communication, energy land, defense and other purposes” without the need

3 Kyspmiza M. CucremaTH3allis 3aKOHOABCTBA y c(epi BiIHOBIIOBANBLHOT
eHepreTHku. Exonomiuna meopis ma npaso. 2016. Ne 2. C. 122-132.

4 Tlpo BHecenHss 3MiH 10 IlofaTKOBOrO KOJEKCY YKpaiHM Ta JESIKHMX iHIIMX
3aKOHO/ABYKX aKTiB YKpaiHM IIO/0 MOKPAIICHHS aAMiHICTPYyBaHHS Ta MEPEeriIsiay CTABOK
OKpeMHX NoJaTKiB i 300piB: 3akoH Ykpainu Bin 23 mucronana 2018 poky. Oiyitinui
sicnuk Ykpainu. 2018. Ne 98. Cr. 3220.

° TIpo 3emuli €HEPreTHMKH Ta NPABOBHI PEXHUM CIELATbHAX 30H EHEPTETHYHHX
00’exTiB: 3akoH Ykpainu Big 09 munnus 2010 poky. Bioomocmi Bepxosnoi Paou Yrpainu.
2011. Ne 1. Cr. 1.
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to change their intended purpose. Undoubtedly, this legislative provision
greatly simplified access to land plots for placing solar energy facilities.

In the legal literature, attention is reasonably drawn to the fact that to
ensure the production of energy in a quantity sufficient for the effective
implementation of the solar power plant construction project, not only the
legislative basis is necessary, but also a thorough study of the natural
conditions of the area on which the land plot is located®. Thus, it is more
economically advantageous to place solar energy facilities on land plots that
are most exposed to sunlight, mainly with a slope to the south and located in
regions with the maximum number of sunny days during the year. In order
to maximize the efficiency of solar energy production, one should also take
into account the proximity of such land plots to electrical grids or the
presence of appropriate energy infrastructure, primarily transformer
substations. In the opposite case, the costs of connecting a power plant on
such a plot of land either significantly reduce the effect of investments in
such a project, or make it unprofitable altogether. At the same time, in the
case of placing solar installations on surfaces and objects other than the
ground itself — for example, on the roofs and walls of buildings, land legal
relations may not arise’. Therefore, despite the existence of specific features
related to land use for solar energy facilities, these features are not yet
reflected in current legislation.”

Attention is also drawn to the technical nature of most of the legislation
on alternative energy, which regulates procedural issues in the production of
electricity from the energy of solar radiation. For example, in 2015, by the
Law of Ukraine “On Amendments to Certain Laws of Ukraine Regarding
Ensuring Competitive Conditions for the Production of Electricity from
Alternative Energy Sources”, the rights of household users regarding the
installation of a generating plant operating on an alternative energy source
in private farms were specified. In particular, concerning solar energy, the
installed capacity should not exceed 30 kW. The production of electricity
from the energy of solar radiation by private households is carried out
without an appropriate license®.

6 Yymauenko 1. €. EBomorisi 3aK0HOaBCTBA PO COHAYHY EHEPreTHKY B YKpaiHi.
FOpuouynuii nayrkosuii enekmpornnuii scypuan. 2021. Ne 11. C. 352-356.

7 Xapuronosa T. €., TI'purop’ea X. A. OcoGIMBOCTI TremiOeHEpPreTHIHUX
mpaBoOBiTHOCMH B YKpaiHi (Ha Marepianax mupakTHku). Yaconuc Kuiscokozo
yuigepcumemy npaea. 2021. Bum. 3. C. 224-230.

8 Tlpo BHeceHH 3MiH 0 J€SIKMX 3aKOHIB YKpaiHM m[070 3aGe3neveHHs
KOHKYPEHTHHX yMOB BUPOOHUIITBA €IEKTPOEHEPTil 3 alNbTePHATUBHHUX JDKEpEN €Hepril:
3akon Ykpaiuu Big 04 4yepBHst 2015 poky. Bioomocmi Bepxosnoi Paou Yrpainu. 2015.
Ne 33. Cr. 324.
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The impetus for the modernization of the field of alternative energy,
including solar energy, was the adoption of the Law of Ukraine “On
Electricity Market” dated April 13, 2017°. In particular, it provided for the
possibility of concluding long-term contracts for the purchase of electricity
produced under the “green” tariff, as well as agreeing to the purchase and
sale of electricity between a guaranteed buyer and a business entity that
produces electricity from alternative energy sources, and based on the
results the auction acquired the right to support.

In April 2019, a number of legislative changes were adopted aimed at
changing the protective conditions for the functioning of alternative energy,
which directly affected the field of solar energy, namely: the planned
transition from the support system based on the “green” tariff to the
competitive model of stimulating the development of renewable energy by
conducting auctions with distribution of support (‘“green” auctions). The
justification for the proposed legislative changes was the high level of the
“green” tariff (especially for solar power plants), which created an
excessive price burden for consumers, which subsequently tended to rapidly
increase with the commissioning of new power plants?°,

Of particular importance was the adoption of the Law of Ukraine “On
Amendments to Certain Laws of Ukraine on Ensuring Competitive
Conditions for Electricity Production from Alternative Energy Sources”
dated April 25, 2019 and the Procedure for Conducting Auctions for
Allocation of Support Quota, approved by the Resolution of the Cabinet of
Ministers of Ukraine dated December 27, 2019 No. 1175 (as amended by
Resolution No. 889 of the Cabinet of Ministers of Ukraine dated August 2,
2022)*2, which determined the procedure for preparing and conducting an
auction for the distribution of support quotas to stimulate producers of
electricity from alternative energy sources. In particular, those business
entities intending to produce electricity from solar energy, whose installed
capacity is more than 1 MW, must participate in the auction. At the same

° TIpo pHHOK emeKTpudHOi eHeprii: 3axoHm Yxpaimm Bim 13 xBiTHA 2017 poky.
Ogiyitinuii sichux Yrpainu. 2017. Ne 49. Cr. 1506.

10 NMoponina I. I. HopMaTMBHO-TIpaBOBE 3a0€3MEUYEHHsS PO3BUTKY BiIHOBIIOBAHOT
eHepreTuku B YKpaiHi. /lepoicasue ynpaeninns ma micyege camospsioyeanns. 2020.
Bum. 1 (44). C. 31-43.

11l'Ipo BHECEHHS 3MIH JI0 JeSKMX 3aKOHIB YKpaiHM 1010 3a0e3nedyeHHs
KOHKYPCHTHHX YMOB BHPOOHHLTBA ENEKTPHYHOI €HEprii 3 aJbTepHATUBHHX [DKEpPeI
eHeprii: 3akoH Ykpainu Bix 25 xBitHs 2019 poxy. Bioomocmi Bepxosnoi Paou Yrpainu.
2019. Ne 23. Cr. 89.

12 TIpo s3anpoBaikeHHS KOHKYyPEHTHHMX YMOB CTHMYJIIOBaHHS BHPOOHMIITBA
CJICKTPUYHOT SHepril 3 aJIbTepPHATUBHUX JKepel eHeprii: mocrtaHoBa Kabinery MinicTpis
Vxpaiuu Big 27 rpynus 2019 poxy Ne 1175. Oiyitinuii sichux Ykpainu. 2022. Ne 66.
Cr. 3967.
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time, the condition for participation in the auction is the absence of an
established “green” tariff for the object of solar energy and/or the absence
of a previously obtained right to support based on the results of the auction
for this object.

In July 2019, in order to eliminate inconsistencies in the procedure for
setting the level of the “green” tariff for private households that produce
electricity from the energy of solar radiation and whose generating units are
located on land plots with a capacity of no more than 30 kW, amendments
were made to Article 9-1 of the Law of Ukraine “On Alternative Energy
Sources™®3.

Legislative changes regarding the stimulation of the development of
alternative energy, including solar energy, which is aimed at reducing the
size of the “green” tariff, which was the only effective means of stimulating
the development of the use of renewable sources in Ukraine, deserve
attention. Thus, according to the Law of Ukraine “On Amendments to
Certain Laws of Ukraine on Improving the Conditions for Supporting the
Production of Electric Energy from Alternative Energy Sources” from July
21, 2020, ** the tariff for solar power plants that were put into operation
before 2020 was reduced in the field of solar energy, with a capacity of
more than 1 MW by 15%, with a capacity of up to 1 MW — by 10%,; for
solar power plants commissioned in 2020 and later, the reduction will be an
additional 2.5%; in 2022, producers of “green” energy undertake to bear
financial responsibility for the imbalance of their actual and accepted
(forecast) electricity production schedules. The size of the permissible
forecasting error will be 5% for SPP( solar power plant); from August 1,
2020, new solar power plants with a capacity of more than 1 MW will be
able to be put into operation and count on state support only by participating
in auctions. Undoubtedly, such unforeseen changes in legislation threaten to
slow down the development of solar energy.

The permanent damage to a large part of the state’s energy infrastructure
as a result of military operations on the territory of Ukraine affected the
reduction of solar generation volumes, the deepening of the financial crisis
in the market of alternative energy sources, and the limitation of payments
under the “green” tariff for the period of martial law. According to the
estimates of the Secretariat of the Energy Charter (Energy Charter) dated

13 TIpo BHecenns 3Min j0 cTarTi 9-1 3akony Ykpainu “TIpo anbTepHAaTHBHI Kepena
€Heprii” moJ0 BPETyJIOBaHHA NHUTAHHSA TeHepalil eNeKTPUYHOi eHeprii NMpHBaTHUMU
JoMmorocnioaperBamu: 3akoH Ykpainu Bing 11 mumast 2019 poky. Odpiyitinuii 6icHux
Yxpainu. 2019. Ne 63. Cr. 2193.

14 TIpo BHeCeHHS 3MiH N0 NEAKMX 3aKOHIB YKPAiHH IIOJ0 yJIOCKOHAIEHHS yMOB
MiITPUMKY BUPOOHUITBA €JICKTPHIHOI €HEepril 3 albTepHATUBHUX IKepel eHeprii: 3akoH
VYxpainu Bin 21 sunust 2020 poxy. Oghiyiunuil sicnux Yrpainu. 2020. Ne 63. Cr. 2027.
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January 27, 2023, approximately 20% of commissioned Ukrainian solar
energy facilities have been destroyed, destroyed or are under occupation.
These are mostly industrial power plants of Zaporizhzhya, Kherson regions
and the Mykolaiv power plant, but numerous home solar plants were also
affected®. Currently, about 60% of industrial solar power plants are
concentrated in the southern and southeastern regions of Ukraine, where
active hostilities are taking place.

With the introduction of martial law in the country, there are forced
changes in the protection and legal mechanisms for supporting alternative
energy, including solar energy. Thus, with the adoption of the Law of
Ukraine “On the State Budget for 2023 the effect of the provisions of Part
3 of Article 8 of the Law of Ukraine “On Alternative Energy Sources”,
according to which the Cabinet of Ministers of Ukraine had to provide in
the state budget for expenses for financial support of the guaranteed buyer
for the payment of electric energy produced from alternative sources, in
accordance with the budget requests of the Ministry of Energy of Ukraine,
based on the calculations provided NCSEPU, in the amount of at least 20%
of the forecast production of commodity electricity from alternative sources
for the corresponding year?®.

A rather problematic issue of the wartime period should be considered
the fact that the debt repayment to producers from alternative sources of
energy, including solar, was temporarily postponed, and the percentage of
payments for electricity supplied in 2022 was limited for the duration of
martial law (up to 18% of weighted average size of the “green” tariff for
2021 for producers of electricity from solar radiation)®’.

In addition, since the introduction of martial law in Ukraine, the
NCSREPU adopted a number of changes to regulatory acts, which
significantly violated the rights of entities of decentralized private energy.
In particular, with its latest resolutions, the National Energy Regulatory
Commission of Ukraine completely changes the rules of the “green” tariff
for private solar power plants, despite the guarantees provided by the state.
The most criticized were the resolutions of the NCSEPU “On Approval of
Amendments to the Rules of the Retail Electricity Market” dated October 5,

15 Kepipuuku ACEY: npasosi nizicymku 2022 poky s ranysi BIE Ta nepcrekTvsu
2023. URL: http://reform.energy/news/kerivniki-aseu-pravovi-pidsumki-2022-roku-dlya-
galuzi-vde-ta-perspektivi-2023-21255(nara 38epuenns: 01.07.2023 poky)

% Tlpo J[lepxaBuuii OromkeT Ykpainm wa 2023 pik: 3akoH Ykpainum Bin
03 ymmucronana 2022 poky. Ogiyitinui gichux Yxpainu. 2022. Ne 94. Cr. 5847.

1 TIpo pospaxyHKH 3 BHpOOHMKaMH 3a “3eneHuM’ Tapudom: Hakas MiHicTepcTBa
eHepreTukn Ykpaiuu Bin 15 uepBHs 2022 poky Ne 206. Ogiyitinuii gicnux Yrpainu.
2022. Ne 52. Cr. 3021.
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2022 No. 1272, which amended the Rules of the Retail Electricity Market*,
as well as “On the peculiarities of determining the amount and carrying out
calculations for the electricity produced by generators installations of
private households during martial law in Ukraine” dated April 26, 2022
No. 396, according to which the owners of generating capacities of
households for the wartime period were limited in calculations with
payment of 1/3 of the cost of supplied electricity, provided for by law?®.

The result of a series of official appeals and a public information
campaign launched by representatives of the sector of renewable energy
sources was the restoration of the rights of the owners of home solar power
plants, namely: the full payment of the “green™ tariff was restored from
January 30, 2023. In particular, the NCSEPU recognized Resolution No.
396 of April 26, 2022 “On the peculiarities of determining the amount and
carrying out calculations for the electric energy produced by the generating
units of private households during the martial law in Ukraine” as invalid
from February 1, 2023, and determined the terms making full payment for
the cost of electric energy produced by the generating units of private
households in an amount that exceeds the monthly consumption of electric
energy by such private households, purchased by universal service
providers under contracts for the purchase and sale of electric energy at a
“green” tariff by a private household?.

Undoubtedly, this timely decision taken by the NCSEPU helped to
relieve social tension and restore the rights of owners of private solar power
plants. Given that there are currently about 45,000 private solar power
plants with a total capacity of 1.2 GW in Ukraine, state bodies must take the
necessary organizational and legal actions to maintain and stimulate solar
generation. On the contrary, the current trends of the deepening of the
financial crisis in the field of solar energy testify to the inefficiency and
inconsistency of the state’s energy policy regarding the order of calculations
and the amount of payments under the “green” tariff in wartime conditions.

It is believed that for the stable functioning of the solar energy sector, it
is necessary to ensure the immutability of the legislation regarding the

18 Mpo 3arepmkenns: 3min 10 IIpaBui po3ApiOGHOrO PUHKY E€NEKTPUYHOI EHEPIii:
nocranoBa HKPEKII Big 05 xoTHs 2022 poxy Ne 1272. URL: https://zakon.rada.gov.ua/
rada/show/v1272874-22#Text (nata 3BepHenus: 01.07.2023 poky)

19 Mpo ocobmuBoCTi BU3HAYEHHS 0OCATY Ta MPOBEIEHHS PO3PAXYHKIB 33 BUPOOIEHY
CJICKTPHYHY €HEprilo TeHepyIOUHMH yCTaHOBKAMH IIPUBATHUX JOMOTOCIIOJAPCTB IIiJl 4ac
nii B Ykpaini BoeHHoro crany: nocranoa HKPEKIIBix 26 kBiths 2022 poky Ne 396.
URL: https://ips.ligazakon.net/document/GK51432 (smpamuna wunnicms)

2 [Tpo BU3HAHHS TaKoOIO, IO BTpaTHIA YMHHICTh noctanosu HKPEKII Bin 26 kBiTHs
2022 poky Ne 396: mocranoBa HKPEKII Bim 30 ciuns 2023 poxy Ne 153. URL:
https://zakon.rada.gov.ua/rada/show/v0153874-23#Text
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system of support for producers of electricity from solar radiation, the
gradual repayment of debts, as well as compliance with the existing
guarantees provided to investors at the legislative level.

At the beginning of 2022, in order to implement the provisions of the
RED Il Directive, the Government of Ukraine developed a draft of the
National Action Plan for the Development of Renewable Energy for the
period until 2030, which will determine the development of the industry for
ten years and will be an integral part of the integrated National Plan for
Energy and Climate. According to the project, taking into account the fact
that the indicators of the National Plan of Action for the Development of
Renewable Energy for the period until 2020 in terms of solar energy have
been exceeded by more than three times, further stimulation by the state of
the development of this sector of renewable energy will take place in
minimal volumes. At the same time, implementation of solar energy
projects can be carried out on market terms.

A moderate increase in the installed capacity of solar energy facilities,
which produce electrical energy for supply to the network, is expected. At
the same time, the growth of the installed capacity of solar energy is
planned due to the installation of generating units by consumers, including
energy cooperatives and private households, in order to cover their
consumption?*,

An extremely important decision made during the war, which directly
affects the further development of solar energy in Ukraine, is the approval
by the European Commission on May 18, 2022 of the REPowerEU plan,
which defines the development of renewable energy sources as a primary
public interest and provides for an increase in the EU goal of achieving the
share of RES in electricity balance in 2030 from 40% to 45%. As for the
further development of solar energy, under the current market realities in
Ukraine and in accordance with the goals set in the RePowerEU Plan, the
sector of small solar generation will gain active development, namely the
installation of photovoltaic systems on roofs of buildings and households. In
particular, RePowerEU envisages the mandatory installation of solar panels
on the roofs of buildings (new commercial and public) by 2025, as well as
on the roofs of new residential buildings — by 2029. The goal of the Plan is

2 TTpoexT posnopsmkenns Kabinery MinicTpi Ykpainu “Ilpo HauionanbHuii mian
Iiif 3 PO3BHTKY BIJHOBIIIOBAaHOI eHepreTMkH Ha mepiox mo 2030 poxy” Bim 20 ciuns
2022 poky. URL: https://saee.gov.ua/uk/content/elektronni-consultatsii (zata 3BepHeHHS:
01.07.2023 poxy)
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to increase the share of solar photovoltaic energy by 2025 and to reach a
total of 600 GW by 2030%2,

Based on the analysis of the regulatory and legal basics of the operation
of solar energy, it is possible to identify some of the most important features
of legislative support in this area: 1) instability and declarative nature of the
legislation; 2) non-specialized nature of legislation; 3) the procedural and
technical nature of most norms, 4) a more significant decrease in protection
compared to other types of alternative energy.

Legislation on solar energy was formed in the system of legislation on
alternative energy. Despite a significant number of legal acts regulating the
use of alternative energy sources, the regulation of relations in the field of
solar energy is fragmentary and contradictory in some places. Given the
established guidelines for the development of solar energy, support from the
state can be traced, but for the most part, it is declarative and inconsistent,
and in some places it has, on the contrary, a retrospective orientation?3.

The trend of dynamic development of industry legislation regulating the
functioning of alternative energy allows us to note that the legal foundations
of solar energy are mostly non-specialized, i.e. universal for all areas of
energy production from alternative sources. That is, currently the legislative
provision of alternative energy is based on the principle of maximum
universality. However, if in some issues general norms are a priority way of
regulating relations and establishing a unified legal regime, then the
presence of objective features of solar energy relations requires their special
regulation®.

5.2. Legal features of solar energy relations

During the last decade, there has been a definite tendency in Ukraine
towards the rapid development of solar energy — a type of renewable energy
based on the use of the inexhaustible energy of the Sun. Among all types of

22 Omenbuenko B. CeKTOp BiHOBIIOBAHOT €HEPTETHKH YKpaiHK 10, il 4ac Ta Micis
BiiiHn. Razumkov, 2022. URL: https://razumkov.org.ua/statti/sektor-vidnovlyuvanoyi-
energetyky-ukrayiny-do-pid-chas-ta-pislya-viyny (nara 3sepuenss: 01.07.2023 poky).

2 Yymauenko 1. €. EBomollis 3aK0HO/IaBCTBA MPO COHAYHY €HEPTeTHKY B YKpaiHi.
FOpuouynuii nayrxosuii enexkmpornnuil scypuan. 2021. Ne 11.

% Xaputonosa T. €., I'purop’eBa X. A. OcoGIHMBOCTi TPaBOBOTO PEryTIOBAHHS
COHSIYHOI Ta BITPOBOI €HEPreTUKH B YKpaiHi. €sponeticvkuti 6ubip Yxpainu, pozgumok
Hayku ma HayionanbHa Oesneka 6 peanisx MacuimabHoi  8ilicbkoeoi  azpecii
ma enobanvrux eukaukie XXI cmonimmsa” (0o 25-piuusa Hayionanvrozco yHisepcumemy
“Ooecvka wpuduuna arkademis” ma 175-pivus Odecvkoi wikonu npasa): Matepiain
Mixnapon. Hayk.-tipakT. koH¢. (Oneca, 17 uepBus 2022 poky). Oneca: BunaBuuunii gim
“T'empBeTHKa”, 2022. C. 626—628.
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alternative energy in Ukraine, it is solar that has received the most powerful
development, far ahead of all others. A fruitful synthesis of theoretical and
practical materials, in particular court practice in this area, made it possible
to highlight the main legal features of solar energy relations.

1) The complex nature of solar energy legal relations i.e. a
combination of disparate relations, which have a different legal nature, but
are strongly connected by a common goal — the production of electricity by
transforming the energy of the sun. The peculiarity is that in each specific
case, the set of constituent solar energy legal relations may be different. For
example, in the case of the construction of a large solar power plant outside
the settlement, such components as land, administrative, economic legal
relations will be most actively manifested. However, the arrangement of a
small solar energy facility on the territory of one’s estate for private use will
demonstrate a slightly different set of components: in particular, land, civil,
urban planning, etc. Depending on the location of the solar power plant,
ecological, water, etc. may also be added to the composition of emerging
solar energy relations. Thus, the complexity of solar energy legal relations
shows an interesting feature — its variable nature.

2) Specific land use in the field of solar energy has its characteristics
that are worth studying in more detail:

a) in the field of solar energy, land is used as a territorial-spatial basis. The
doctrine of land law has long supported the main thesis that land as a special
object of law should be considered in three possible ways: as an object of
nature, as a means of production, and as a territorial-spatial basis. To place solar
panels and other necessary solar energy installations, the territory is needed: a)
for these purposes, it is of little interest to the natural properties of the land and
its quality; b) the territory must be unshaded, with free access to insolation
(solar radiation); c) preferably flat or with slight relief. Depending on the scale
and power of the planned solar energy facility, the area can be used: from a few
tenths of a hectare to hundreds of hectares.

Practice proves that currently land relations claim the role of the central
component of the appropriate complex of solar energy relations, and this
will be visible in the further presentation of our research. However, it is
difficult to make such a definite conclusion, since land legal relations may
potentially not arise — which means that they may not be part of the
analyzed variable complex. This happens in the case of placing solar
installations on other surfaces and objects other than the ground itself — for
example, on the roofs and walls of buildings;

b) the frequent need to change the purpose of land plots. The
development of solar energy in the domestic version requires space. This
directly entails the need to change the existing structure of land use in order
to “cut out” land areas for the construction of new solar power plants. The
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specificity of solar energy is that it requires land plots to be occupied by
stationary installations and equipment, which makes parallel use of such
land for other purposes practically impossible. It should be noted that
scientific and technological work in the direction of solving this problem is
actively being carried out, namely: agrovoltaic technologies have been
developed, which are currently being tested, improved and adapted to
industrial use, and in some places, they are already fully applied. Their
essence consists in dual parallel use of land for agricultural production and
generation of solar electricity?®. For Ukraine, this is still a prospect,
although the technology has already been implemented in Germany, Italy,
and Asian countries.

Today, in the conditions of Ukraine, in the vast majority of ca, the
placement of solar power plants requires a change in the purpose of the land
plot. Based on materials of practice, it can be indicated that most often land
plots are provided to place solar power plants: a) outside settlements; b)
agricultural purposes; c) classified as pastures?®.

It is interesting that some decisions on changing the purpose of land
plots for the purpose of placing solar power plants on them were contested
in court with reference to the priority of agricultural land. Thus, during the
preparatory procedures preceding the construction of a solar power plant in
the Mykolayiv region, the purpose of the land plot was changed from
agricultural to industrial land. At the same time, the plaintiffs considered the
corresponding order of the State Geocadastre to be illegal, since “the case
materials did not contain any evidence of the need to change the purpose of
agricultural land and transfer it for the placement of a power plant, in
particular, no evidence was provided of the absence of poor quality land
unsuitable for agricultural use.” However, the court’s position was different:
it is the State Geocadastre that determines the suitability of land for
agriculture because it belongs to its discretionary powers — which means
that the court should not interfere with the free discretion of this powerful
entity?’. It should be recognized that in this way the content of the articles of

% For more details, see: TMamura A. B. Il{o0 BUKOpHCTaHHSI arpoBOJILTAIKU B
VkpaiHi: npobiemaTka NUTaHHA. Bepxosencmeo npaea y npoyeci 0epiucasomeopeHHs
ma 3axucmy npas moouny 8 Ykpaini: MaTepiaau MiXHap.HayK.-TIpakT. KoH). (M. Oxeca,
12-13 mororo 2021 poky) Omeca: 'O “IlpmaopHOMOpchka GyHmamis mpasa”, 2021.
C. 4445,

%Xapuronosa T. €. TlpaBoBi 0COGNMBOCTI BMKOPHMCTaHHS 3€MeNb JUIS TIOTPED
COHSYHOI €HEPIeTHKU. AKMYanvHi npodiemu 3eMenbHo20, azpapho20, eKoa02iuHo20 ma
npupooopecypcHozo npasa: matepianu kpyrioro croiy (Xapkis, 10 rpyans 2021 poky).
Xapkis, 2021.

27 TloctanoBa MMUKOJIAiBCHKOTO amensmiiHOro cyay Bim 26 Tpahs 2021 poky y
copaBi Ne 489/3874/20. URL: https://reyestr.court.gov.ua/Review/97192480 (nata
3BepHenHs: 01.07.2023 poky)
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the land legislation and its principle regarding the priority of agricultural
use was leveled.

No less important, but less discussed, is the question of the future
(“post-energy™) fate of such lands: for example, after the liquidation of the
solar power plant. The automatic return of such a plot of land to the legal
regime of agricultural land raises legal and practical doubts. First, the
current legislation does not provide for a corresponding legal mechanism.
Secondly, during its use for energy purposes, such land is exposed to
influences, the consequences of which can irreversibly change its
properties. That is, a plot of land after the termination of use for energy
needs can be returned to agricultural use only in the case of carrying out the
necessary analyses and studies, the results of which must confirm its
suitable state for such use.

In addition, there is a question about making analogies with
construction. For example, regarding the expediency of removing the upper
soil layer before the construction of the corresponding solar power plant.
However, it is difficult to evaluate such a step: on the one hand, it
preventively protects the soil and allows it to be actively used for its main
purpose in another territory; however, on the other hand, in the case of the
liquidation of the solar power plant, the problem of restoration of such land
emerges acutely. In particular, lease agreements for land plots for the
construction of solar power plants specify the lessee’s obligation to return
such a land plot in a condition “no worse than the one in which the tenant
received it for use”;

¢) mainly leased land use. The practice in Ukraine followed the path of
concluding lease agreements, according to which land plots of state and
communal property are transferred to investors for use for the placement of
solar power plants for a long period (there are contracts for a term of 10, 30,
but most often — for 49 years). Land lease contracts for the needs of solar
energy are legally vulnerable, most often not because of their shortcomings,
but because of the potential recognition of illegality and cancellation of
decisions of public authorities, according to which such contracts are
concluded. However, there are ca of land lease agreements for the
placement of solar power plants being declared invalid based on violation of
the requirements of land legislation at the time of their conclusion. For
illustration, we can mention the case of invalidation of the land lease
agreement between REN ENERGO LLC and the Main Department of the
State Land Agency in the Odesa Region. The contested land lease
agreement was concluded without carrying out a normative monetary
assessment of the land plot, which by virtue of the provisions of Art. 13 of
the Law of Ukraine “On Land Valuation” (as amended at the time of the
conclusion of the disputed contract) was mandatory in the case of
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determining the amount of rent for land plots of state and communal
property?8,

In addition, it is possible to point to some regularity that can be traced in
relation to the legal titles of solar energy land use: large solar power plants
mainly operate on leased land use rights, while less significant facilities in
terms of capacity tend to be located on privately owned lands;

d) dependence on land use planning (town planning documentation).
Within this feature, the following main aspects should be highlighted. First,
the location of solar power plants can be foreseen in the urban planning
documentation of the regional and local levels. Such a practice may indicate
a thorough comprehensive approach to territory planning. In such ca, the
investor and the local public authority, objectively assessing the interests of
the state, community and business, weighing geographic, physical, weather
and climate indicators, reach a joint conclusion about the feasibility of
placing a solar power plant in a certain area.

Secondly, despite the instructions of the legislation, there are a of
conflict of different public interests. For example, during the construction of
a solar power plant near the city of Voznesensk in the Mykolaiv region, a
dispute arose regarding the legality of the use of the land plot. According to
the city council, the construction of this solar power plant occupied the plot
together with the road, which means it violated the interests of the city
community since this road is traditionally used for the removal of garbage
to the landfill. That is, the satisfaction of the city’s energy needs interfered
with the satisfaction of cleanliness needs. According to the results of the
trial, it was established that the construction of the solar power plant does
not violate the interests of the Voznesensk community?.

Thirdly, in some ca, the existing urban planning documentation acts as
an obstacle for placing a solar power plant. This thesis is well illustrated by
the case of a claim by an individual — the owner of land plots with an area
close 38 hectares of the Poltava District State Administration, in which the
land owner contested the refusal of the District State Administration to
grant a permit for the development of a detailed plan of the territory for the
purpose of locating the Shcherbanivsk solar power plant
“Poltavaenergopark”. The refusal was motivated by the fact that the
planning scheme of the territory of the Poltava region shows the promising
direction of the construction of the M-03 Kyiv-Kharkiv-Dovzhansky bypass

28 [Toctanosa Buoro rocromapebkoro cyay Ykpainu 28 ciuns 2016 poky y cripasi
Ne 916/3036/14. URL: https://reyestr.court.gov.ua/Review/55340617 (nata 3BepHEHHS:
01.07.2023 poky)

2 Pimenns [ocnoaapebkoro cyay Mukonaiscbkoi o6macti 24 Bepects 2019 poky y
copaBi  Ne 915/1298/19. URL: https://reyestr.court.gov.ua/Review/84728083(nata
3BepHenHs: 01.07.2023 poky)
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road of the city of Poltava, which will pass through the land plots planned
by the owner for the placement of a solar power plant. However, after
studying the circumstances of the case, the court came to the conclusion that
the refusal is illegal since the construction of the road is planned, but not
started, moreover, the vector of its course is tentatively outlined and will be
further specified®.

Fourthly, persons interested in preventing the construction of a solar
power plant or stopping its operation often base their arguments precisely
on violations of urban planning legislation, especially on violations of
procedural rules (approval of detailed plans, provision of public discussion,
posting of timely announcements, etc.). That is why urban planning
documentation can act as a tool to protect solar power plants from excessive
pressure, and it also contains many opportunities for contesting the legal
basis for the creation of the corresponding alternative energy facilities.

3) Specific interaction of solar energy facilities with the environment
(environmental, legal and natural resource aspect). In his studies,
M.A. Deinega rightly emphasizes that natural resources can be considered
not only from the standpoint of “traditional” classification into land, water,
forest resources, subsoil, plant and animal resources, but also divided into
exhaustible and inexhaustible. Inexhaustible natural resources include, in
particular, climatic (energy, thermal and other) resources.. That is, solar
energy is an important natural resource. Although it is not valued as highly
by society and policymakers as traditional fossil fuel resources, its
importance is increasing, especially given the relentless expansion of
humanity’s technological capabilities.

We are used to the fact that the use of natural resources has an
anthropogenic impact on the environment and has negative consequences:
pollution, depletion, erosion, degradation, etc. The use of solar energy for
the production of electricity is qualitatively different from the depicted
traditional vision of modern nature management. Thus, the placement of
solar panels and equipment, as a general rule, does not carry significant
risks for the environment. In particular, this opinion is also held by the
legislator, who did not foresee in the Law of Ukraine “On environmental
impact assessment” the need to carry out such an assessment during the
planning and construction of solar power plants (unlike, for example, wind
or hydropower plants). It is fair to note that despite the fact that solar energy

%0 Pimenns IloaTaBCBKOTO OKPYXHOTO aJMiHICTpaTMBHOrO cyay 12 KBiTHs
2021 poky y cmpasi Ne 440/7905/20. URL:https://reyestr.court.gov.ua/Review/97141464
(mata 3BepuenHs: 01.07.2023 poky)

31 Jettwera M. A. IlpuposopecypcHe TpaBo: TpoGiemu (hOpPMyBaHHSA i PO3BUTKY:
MoHorpadis / 3a 3ar. pen. B. M. €pmonenka. Kuis: HYBill Ykpaiuu, 2019. 340 c.
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plants almost no direct threats to the natural environment, there is still the
possibility of a side negative impact — in particular, during the production of
individual parts and equipment, as well as through the generation of waste
(for example, broken or old solar panels). This issue still needs its own legal
regulation, taking into account the peculiarities of solar energy.

At the same time, the friendliness of solar energy to nature determines
the revealed peculiarity of domestic judicial practice, namely: the rarity of
contesting the formation or operation of solar power plants on the basis of
their violation of environmental legislation or the assignment of
environmental damage. Individual identified attempts of such
argumentation were assessed by the court as insufficiently substantiated,
since no evidence of negative impact on people and the environment was
provided®.

Despite the apparent simplicity of the identification of the natural
resource component of solar energy legal relations, some interesting
questions arise upon deeper investigation.

First, about the complex nature of nature management. So, in fact,
during the operation of a solar power plant, two natural resources are used
simultaneously: land and solar energy. However, due to the lack of special
theoretical and methodological developments aimed at regulating the use of
solar energy as a special natural resource, this component of solar energy
natural resource relations is ignored. All the burden falls on the traditional,
well-studied land legal component and in fact is completely reduced to the
legal regulation of land use. However, this cannot be considered
satisfactory, since the earth’s surface is not always used directly for the
placement of solar energy facilities (increasingly, roofs and walls of
buildings, surfaces of vehicles, etc. are used for these purposes). That is, in
the case of placing solar panels, for example, on the roof of a certain
building, the legislation does not talk about nature use at all.

Secondly, the issue of identifying the use of solar energy as a type of
nature management. In the science of environmental and natural resource
law, much attention is paid to the traditional division of nature use into
general and special (G.V. Anisimova®, ~ M.A.  Deinega®,

32 TloctanoBa MuKoaiBChbKOTO amensMiitHOro cyay Bim 26 Tpasus 2021 poky y
copaBi No 489/3874/20. URL: https://reyestr.court.gov.ua/Review/97192480 (mata
3BepHenHs: 01.07.2023 poky)

3 Amicimosa T'. B. 3axoHonasui mpoGiemMu 3aGe3NeyeHHs TpaBa 3arajbHOro
MIpUpOIOKOpUCTYBaHHs. Teopis i npakmuxa npaeosnascmea. 2013. Bum. 1. URL:
http://nauka.jur-academy.kharkov.ua/download/el_zbirnik/1.2013/Anis.pdf(zara
3BepHenHs: 01.07.2023 poky)

3 Neitnera M. A. Tlpeamer i cucTeMa NpUpPOIOPECYPCHOTO MpaBa: aBToped. jauc. ...
JOKT. ropuz. Hayk 12.00.06. Kuis, 2020. 38 c.
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A.S. Yevstigneev®, N.R. Kobetska, V.M. Komarnytskyi®,
1.0. Kostiashkin®, O. G. Kotenyov®®, M. K. Cherkashina®®and others),
which emphasizes the importance of this issue. A person u solar energy
throughout his life as a biological being, because the proper level of
insolation is necessary for the body to function normally. Such nature use is
unequivocally identified as general. From these positions, N.R. Kobetska’s
conclusion about the expediency of assigning the right of general nature use
to the system of environmental rights of citizens and its regulation within
the framework of the Institute of Environmental Rights seems very
appropriate*®. The right to general use of nature is characterized by general
availability, free of charge, does not require any special permission and
consolidation of these resources and serves to satisfy vital needs®.
However, if a person begins to use the energy of the Sun to produce
electricity, does this use of nature remain within the general limits?

The theory identifies several characteristic features of special nature
management.

First, permission-based implementation. Yes, solar energy entities are
required to obtain a special license for the production of electricity.
However, the legal nature of such a license cannot be unequivocally
identified as a natural resource permit. The fact is that in solar energy it is
not the direct use of a natural resource — solar energy — but the production
of the final product (electricity) that is subject to regulation. The license is
aimed at regulating the special conditions of such production. This
methodological approach can be explained by the different purpose of
permits in “traditional” and “non-traditional” nature use: if in the first the
main goal is to ensure the rational use and preservation of natural resources,

% €geriraee A. C. IIpobremu mpaBoBoro 3abe3NeueHHs eKONOTIYHOI Oe3MeKu y
cdepi creniaTbHOTO NMPHUPOJIOKOPUCTYBAaHHS B YKpaiHi: aBToped. AWC. ... JOKT. IOpHI.
Hayk 12.00.06. Kuis, 2019. 32 c.

3% Komapummpkuii B. M. IlpaBo chemiaasHOTO HpHUPOTOKOPUCTYBAHHS: aBTOped.
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ropua. Hayk 12.00.06. Xapkis, 2017. 22 c.
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then in the second — to ensure the proper production of electricity. Thus, in
solar energy there are no direct permitting procedures for the use of solar
energy as a natural resource.

Secondly, a certain part of natural resources is provided for special
nature management. There is no direct allocation of solar energy as a
natural resource, this happens only through territorial binding (location of
the power plant) and the permitted capacity of the corresponding plant (the
amount of solar energy use).

Thirdly, special nature management is subject to payment (in ca
stipulated by the legislation of Ukraine, special nature management can be
carried out free of charge (for example, placement of apiaries)*?). According
to this criterion, the analyzed nature use is also atypical, because in fact the
user does not pay for the use of solar energy, on the contrary, the state
creates special conditions so that it is profitable for the user to engage in
such activities, to use the appropriate natural resource for the purpose of
electricity production.

Therefore, even a schematic analysis indicates that the use of solar
energy is a rather specific type of nature use, which does not easily fit into
the existing division into general and special nature use and, in general, into
the universal canons of natural resource law*®. In our opinion, this is a
concrete confirmation of the words of N. R. Kobetska that the legal regime
for the use of natural resources is undergoing changes today and needs to be
updated in accordance with changes in the socio-economic, political and
legal system, including in terms of identifying new types of use natural
resources, the use of new, unconventional means and forms of regulation
for natural resource law**. That is, solar-energy nature use fully corresponds
to the latest trends in the development of natural resource law and deserves
further study in this direction.

4) Subject peculiarities of solar energy legal relations. The subjective
component of the analyzed legal relations also shows interesting specific
features, because during the last twenty years, a full-fledged sector of the
economy — solar energy — has been formed in Ukraine. It is necessary to
warn against a simplified view of its subject composition. Yes, it unites not

42 3apeproxa M. M. JIo TMTaHHsA TPAaBOBOTO PETYIIOBAHHSA BUKOPHCTAHHS 3€MENb
JIICOTOCTIOIAPCHKOTO TIPU3HAYEHHs B YKpaiHi. Bichux Yepriseyvkoco axyiememy
Hayionanvrozo ynieepcumemy “Odecvka wopuduuna akademis”. 2015. Ne 3. C. 119.

4 T'purop’esa X. A. CoHSYHAa eHepreTHKa i JOBKIJUIA: TMPaBOBi TpaHi B3a€MOii.
Axmyanvui npobnemu 3eMenbHO20, ASPaApHO20, eKON02IMHO20 MAd NPUPOOOPEeCypPCHOO
npaea: matepianu Hayk.-mipakT. kKoH}. (Xapkis, 10 rpyans 2021 poky) / 3a 3ar. pen.
A. Il TI'erpmana, M. B. Illyneru. Xapkis: FOpaiir, 2021. C. 56-60.
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only directly companies — owners of solar power plants — it forms a whole
system of different participants, each of which performs its own functions.
Thus, it is possible to single out three groups of specialized subjects of solar
energy: a) energy producers; b) manufacturers of equipment; c) subjects of
service provision (installation and assembly, repair, etc.).

At the same time, the system also includes numerous non-specialized,
but no less important institutions. In particular, financial institutions create
special credit products for investors in the field of solar energy. Thus, in
Ukraine, some large banks offer special lending conditions for the creation
of their solar power plant (for example, Ukrgasbank, the “ECO-Leasing”
program from Oschadbank, “%etc.).

Public administration bodies also play an important role in the
development of solar energy. The analysis of numerous practices makes it
possible to state a generally significant degree of support for the creation of
solar power plants on the part of state authorities and local self-government
bodies.

A characteristic feature of modern solar energy in Ukraine that should
be noted is the significant specific weight of small installations owned by
individual private persons-household owners focused primarily on the
consumption of self-produced energy. That is, the heterogeneity of the solar
energy sector is also increased due to the existence of different types of
subjects — energy producers.

5) Support for the development of solar energy. In general, this type of
alternative energy is covered by the general mechanisms of state support
provided for the stimulation of relevant relations. At the same time, along
with national support mechanisms, there are regional support mechanisms
specialized in solar energy. For example, the compensatory support
mechanism found, in particular, in the Program of Incentives for the
Population, Condominiums, and Residential Buildings of the Zhytomyr
Region regarding the effective use of energy resources and energy saving
for 2015-2020, approved by the decision of the Zhytomyr Regional Council
dated September 10, 2015 No. 1576, can be considered quite progressive.
According to this program, private individuals who built a solar power plant
were reimbursed for part of the money spent on such construction.

If the protection policy of Ukraine in the field of solar energy is to be
characterized as a whole, it should be recognized as one-vector and
regressive. They consist in the fact that the support system is designed in
such a way that it stimulates, first of all, the construction of large

% Kpemur Bim Omanbank Ha comsuni enektpocranmii. URL: https://eco-
tech.com.ua/cp71383-kredit-vid-oschadbank-na-sonyachni-elektrostantsiyi.html ~ (mara
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commercial solar energy facilities. At the same time, it provokes risks that
inevitably accompany such projects: a) occupation of large areas of land;
b) loss of agricultural land; ¢) change of landscapes, etc.

In our opinion, the main vector of support should be aimed at
stimulating “household” solar energy, which closely borders on the
concepts of energy efficiency and energy saving. As of the end of 2020,
almost 30,000 Ukrainian families have installed SPP at home with a total
capacity of 780 MW, and the amount of investment was 600 million
euros*. However, the average cost of such a project is still quite significant.

That is why, understanding the progressiveness and prospects of
consumer solar energy, developed countries are implementing interesting
support programs. For example, the first project was launched back in 1991
in Germany “Thousand Solar Roofs” (later renamed “Two Thousand Solar
Roofs”). A similar project — “100,000 solar roofs” — was adopted for all EU
member states. In Japan, the development of solar energy is provided by the
program “70,000 solar roofs”, in the USA — “1 million solar roofs*’.

Taking into account foreign experience and domestic realities, in our
opinion, the center of gravity of solar energy in Ukraine should be shifted:
from commercial industrial production for the purpose of obtaining profit —
towards the reduction of energy consumption at the level of specific
households (hou, enterprise, transport, etc.). Instead, the model of protection
of solar energy built in domestic legislation stimulated the formation of
commercial solar power plants, placed in an arbitrary order under the
influence of investment plans, primarily oriented to state support*®.

5.3. Land legal and environmental issues of placement
of solar power plants: a scientific and practical view

The rapid development of solar energy in Ukraine over the past ten
years has been impressive: in 2019, our state entered the TOP-10 countries
in the world in terms of the pace of development of green energy, and in
2020 - in the TOP-5 European countries in terms of the pace of

4 Kocrtprokos C. B. IcTopuKo-TIpaBOBi 3acajqu CTaHOBJEHHS Cy4acHOi COHSYHOT
eHepreTHku. /Ipasosi nosenu. 2021. Ne 13. C. 75-82.
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C. 183-186.
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development of solar energy*®. However, such an increase encountered
some problems, both internal and external: ill-conceived evolution of
legislation, difficulties in fulfilling obligations under the “green” tariff, loss
of many capacities due to the conduct of military operations, etc. At the
same time, the experience of the formation of solar energy in Ukraine in the
second half of the 2010s — the beginning of the 2020s provides many
grounds for scientific reflection on the readiness of domestic legislation for
further scaling up of “green” generation. The fact is that the appearance of
such non-traditional objects as solar power plants generates a whole set of
consequences for the environment, society, the state, etc. However, the
specifics of such consequences are not fully taken into account by the
legislation. The impact of solar power plants on the surrounding natural
environment and the negative impact of the environment on these
alternative energy facilities are insufficiently comprehensively regulated.
Corresponding inconsistencies and gaps are revealed in the process of active
law enforcement.

The construction of solar power plants (SPP) in Ukraine entails a
number of different consequences. In addition to definitely positive — in
particular, increasing the production of “green” energy, reducing emissions
into the atmosphere, contributing to the fight against climate change — some
side effects of the rapid development of solar generation can also be traced.
Such non-obvious consequences are clearly manifested, first of all, in
practice. In this regard, the analysis of the court practice accumulated in
recent years demonstrates some “bottlenecks” of the current legislation,
which shows signs of adaptation to the appearance of new alternative
energy facilities in Ukraine.

In order to find out how to ensure the optimal existence of a solar power
plant in the environment, one should focus on the scientific and practical
analysis of two interrelated issues: legal mechanisms for protecting the
environment from the potential negative impact of solar power plants and
legal means of protecting such power plants from external possible negative
impacts. For this purpose, it is advisable to distinguish two logical blocks:
protection of the environment from the influence of SPPs and protection of
SPPs from the influence of the environment.

Protection of the environment from the influence of. Although solar
energy is considered one of the safest for the natural environment, it is still
not in an isolated hermetic space, and therefore has a certain impact on the
environment. It so happened that in Ukraine the legality of the construction
and operation of SPPs is sometimes contested with reference to violations

“Irnatwen C. 3eneHa eHepreTuka B Ykpaini Ha Mexi 6ankpytcrsa. Il{o nani? URL:
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of environmental and legal requirements. In this respect, the cycle of ca
related to the construction of three SPPs in the Mykolaiv region became
indicative. In these ca, the plaintiffs were natural persons — residents of the
village and an agricultural enterprise. Their demands were legally
differentiated: a) separately in relation to the three owners of (“PIVI
PROGRESIVKA-BETA” LLC, “PIVI PROGRESIVKA-ALPHA” LLC,
“PIVI PROGRESIVKA-GAMA” LLC); b) in relation to the subject of the
lawsuit (according to civil lawsuits, the applicants demanded to cancel the
orders of the Main Department of the State Geocadastre on approving land
management documentation and providing land plots for lease with a
change of purpose, as well as to declare land lease contracts invalid®;
according to administrative lawsuits, they demanded to declare them illegal
and cancel permits for performance of construction works, issued by the
State Architectural and Construction Inspection Office 5%). Despite the legal
“equilibrium” and formal differentiation, the main argument of these
lawsuits was as follows.

The plots of land under the disputed solar power plants were state-
owned and classified as agricultural lands. After the change in the purpose
of the energy land, these land plots were leased for the placement of SPPs.
However, the corresponding land plots are territorially located near the
Tyligul estuary and are partially included in its coastal protective strip. The
plaintiffs insisted that this objective fact is key, because, in their opinion, it
means the need to conduct an environmental impact assessment (EIA),
which was not carried out during the planning and design of the three SPPs.
In their opinion, the coastal protective strip is a component of the water
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fund lands, and in accordance with Part 3 of Art. 3 of the Law of Ukraine
“On environmental impact assessment” can have a significant impact on the
environment and is subject to an environmental impact assessment of
“laying of cables,... on the lands of the water fund "2,

Considering this legal situation concerning three neighboring SPPs, the
courts concluded the legality of the construction and operation of power
plants without carrying out EIA. The main argumentation regarding this
controversial issue boils down to the fact that: a) a coastal protective strip
can be established on land of any category, and not exclusively on the lands
of the water fund; b) according to the data of the State Land Cadastre, the
relevant land plots are classified as energy lands and use restrictions have
been established on them in the form of a coastal protective strip; c) the
relevant department — the State Water Agency in its letter recognized the
specified land plots as not belonging to the water fund, and therefore, the
approval of any legal actions regarding them is not within its competence.

Protection of from the influence of other objects. The judicial practice
of recent years has revealed not only those legal situations in which is a
source of potential danger. The analysis of the materials of court ca and the
decisions made on them demonstrates the insecurity of in situations where
their proper optimal functioning is threatened by other objects. A vivid
example can be the case in which the plaintiff was the owner of the solar
(photovoltaic) power plant LLC “Ekotechnik Mynkivtsi” in Khmelnytskyi.
According to the circumstances of the case, the LLC received the right to
lease a plot of land for the construction of the SPP. However, a year later, at
a distance 126 mfrom the power plant, LLC “Lifecell” began to build a base
station. The owner of the appealed to the court because he considered his
rights violated: the communication tower will overshadow the solar panels
and thus creates obstacles in using the leased land for its intended purpose.
As a result of the court proceedings, the legality of the construction of the
base station was confirmed, despite the opposition of the owner®2,

This situation reveals another problem that accompanies the rapid
development of alternative energy in Ukraine. Yes, the current legislation
does not provide that there may be a certain objective need for a special
security zone in the power plant.
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Thus, the Law of Ukraine “ On the Power Engineering Lands and the
Legal Status of Special Zones of the Power Engineering Objects” stipulates
that “protection zones are established ... around power plants ... to ensure
normal operating conditions of energy facilities, prevent damage, and
reduce their negative impact on people and the environment, adjacent lands
and other natural objects®. At the same time, the dimensions of such
security zones are established by the Cabinet of Ministers of Ukraine.
Additionally, in Art. 25 of the Law stipulates that “ the boundaries of
special zones of energy facilities are indicated in the land management
documentation from the time of granting the land plot for the construction
of the corresponding facility ">°. Owners and users of land plots within the
special zones of energy facilities are not deprived of their rights to such
lands, but they are issued “a cadastral plan of their land plots with the
boundaries of the special zones, as well as a written list of restrictions and
encumbrances regarding the use of land in these zones ®. In our opinion,
such general legal requirements are quite logical, but are they sufficient to
protect such a specific object and satisfy its legitimate interests?

An analysis of court decisions in the case of shading solar panels
demonstrates the insufficient degree of such protection. First, restrictions on
the use of land plots within the protection zones do not provide for
regulation of the height of buildings. Secondly, the Law of Ukraine « On the
Power Engineering Lands and the Legal Status of Special Zones of the
Power Engineering Objects “ stipulates that “the boundaries of security and
sanitary protection zones of energy facilities are indicated in urban
planning documentation, land management documentation, and cadastral
plans®. « In our opinion, it would be appropriate to directly indicate in the
Law that information on the specific content of restrictions on the use of
land plots within the protection zones of energy facilities should be entered
in the State Land Cadastre. This would contribute to the prevention of
violations of the rights and legitimate interests of owners.

% [lpo 3eMi €HEpreTMKH Ta MPABOBHIl PEXHMM CIEIATbHUX 30H E€HEPTETHUHHX
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% Tlpo 3eMyli €HEpreTHKM Ta TPABOBHil PEXHM CIEIaTbHUX 30H EHEPTETHYHUX
00’ekriB: 3akoH Ykpainu Bix 09 mumas 2010 poky. Bioomocmi Bepxosnoi Paou. 2011.
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Therefore, the scientific and practical analysis of some relevant court
cases, in which the solar power plants themselves were subject to external
influence and, conversely, became a factor influencing the environment,
allowed us to: firstly, identify inconsistencies between land, water, and
environmental legislation in terms of conducting environmental impact
assessments during the planning and placement of solar power plants within
the coastal protection zones of seas, bays, and estuaries; secondly, establish
the low degree of consideration given to the specific needs of solar power
plants regarding the limited height of surrounding objects within the
protection zone®®,

5.4. State support for the development of solar energy in Ukraine

The modern world is imbued with ideas of greening, decarbonization,
halting climate change, etc. All these ideas intersect in the issue of the
development of solar energy, which is friendly to nature and contributes to the
reduction of anthropogenic pollution of the environment. It should be noted
that this direction of alternative energy is actively developing in Ukraine and
the world. At the same time, in some countries (the USA, Germany, Japan,
etc.), this process began a long time ago, several decades ago. For Ukraine,
solar energy relations are relatively new, since they began to scale and began
to have a significant impact on public life only during the last decade. Longer
foreign experience in the development of solar energy allows us to draw from
it an understanding of the process, regularities and perspectives that are
important for Ukraine. This issue is especially topical due to the fact that
currently in Ukraine it is possible to record a crisis of the legal model of
support for alternative energy in general and solar energy in particular. It
manifests itself primarily in the fact that the old protection model, built on a
high “green” tariff, is recognized as burdensome, and the new protection
model — based on “green” auctions — has not yet been introduced.

What to expect as a result of the development of the current situation
and in which direction to develop solar energy in the future — these
questions are currently one of the most timely and fateful in terms of the
future energy security of Ukraine. The relevance of this problem is
enhanced by the parallel promotion of the European Green Deal, which
envisages the total decarbonization of social life and the economy in the EU
by 2050. This external process for Ukraine will be accompanied by the
introduction of additional trade requirements for domestic goods for its

% T'purop’ea X. A. 3eMeibHO-TIPABOBI, EKOJOTIYHI Ta KaJacTPOBi MHUTaHHA
PO3MIIIEHHSI COHSIMHUX EIEeKTPOCTAHIiH: HAyKOBO-IPAKTHYHAI 10T, [Ipasosi nogenu.
2023. Ne 20. C. 30-38.
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producers — in particular, we are talking about confirming a certain degree
of carbon neutrality. Of course, such a perspective indicates that it is
impossible to lose the developed growth rates of alternative energy — they
must be supported in the future, as a wide range of Ukrainian exporters will
soon be interested in this.

Solar energy has already become an integral part of the energy supply in
the modern world. Efforts made by governments, businesses, science and
society in the direction of expansion of ecologically safe use of solar energy
contributed to the fact that solar energy already has own niche in the world
energy market. This, of course, was facilitated by the permanent decrease in
the price of equipment, which makes solar energy more and more
affordable.

However, the success of countries on this path varies, and this is not
surprising, since some countries started their solar energy progress many
years ago. Their legal experience, accumulated during all this time, is
important for a deep understanding of the process taking place in Ukraine
today.

A large-scale analysis of domestic and foreign scientific literature,
legislation and law enforcement practice allows us to identify some main
trends in the development of solar energy, extrapolate them to the current
legal realities of Ukraine, and predict future development.

The first trend is a sudden interest in solar energy. Indeed, the
emergence and constant improvement, and now also the cheapening of solar
energy technologies, ensured a formed public demand for clean and
affordable energy. Under the influence of certain global (oil and coal prices)
and local factors (discovery of natural gas deposits in a certain area, etc.),
interest in the use of solar energy has weakened and strengthened. However,
since its inception, technological growth in this direction has not stopped —
it has only changed its pace.

At the same time, the corresponding trend is currently showing active
growth. The need for solar energy became especially relevant against the
background of the implementation of the Green Deal — an ideological and
conceptual response to rapid climate change. It is not surprising that solving
the problem of humanity’s access to clean, cheap energy was brought to the
level of one of the sustainable development goals (SDG 7).

It is important to note that solar energy is one of the most democratic,
that is, accessible to the general public, and suitable for any level of scaling
(from a pocket calculator to a full-fledged powerful power plant).
Therefore, its development depends to a greater extent on the political will
in one or another country, as well as on the price situation on the energy
market — but not on the presence of significant geographical and climatic
prerequisites. This thesis is proved, among other things, by the fact that the
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level of insolation in Germany — the undisputed leader in the development
of solar energy in the world — is objectively fixed at a level close to the
indicators of Alaska. At the same time, countries that are endowed with
much more significant climatic and geographical potential in the field of
solar energy do not use it, remaining in a situation of energy dependence.
The last statement is true, for example, for Turkey, which has the second
largest solar energy potential among European countries, second only to
Spain, but remains a stable importer of energy resources. Similar
accusations are also directed at Malaysia, which has a serious potential for
the development of ecologically safe solar energy®®, but prefers bioenergy
production, causing international disputes due to the questionable
sustainability of palm oil production®.

The war in Ukraine, which became another factor in increasing the
interest of governments and society in the quantitative and qualitative
growth of solar energy, should be recognized as the last significant example
illustrating this trend.

The second trend is the use of democratic and authoritarian methods
of solar energy development. Modern society is under constant
informational pressure. Even though it creates many problems, such
information availability contributes to environmental education, increasing
environmental culture and awareness of the general population about the
climate problems of mankind. All these processes led to the formation of an
active public, which exerts influence on the governments of countries,
promoting regulatory support for environmentally important decisions. In
Western liberal democracies, political participation was originally
conceived as actions that influence the choices of politicians or their
programs of action®. Acts of resistance, for example in the form of
demonstrations and protests, were eventually incorporated into the concept
itselfS2, Against the background of the decline of traditional forms of
participation in the Western world in the 2000s, political scientists have

% Malaysia’s Solar Energy Potential Solar Energy Potential. URL:
https://www.academia.edu/34670416/Malaysias_Solar_Energy_Potential_Solar_Energy
Potential

% Tpurop’ea X. A. Hempsma 3mina semnexopuctysanus (ILUC) BHacminok
PO3BUTKY 0i0€HEPreTHKH: MPaBOBHIl po3pi3 npobnemu. IIpaso i cycninbemeo. 2021. Ne 4.
C. 97-104; I'purop’eBa X. A. T'OTOBHICTb 3aKOHOJABCTBA 0 CBITOBOTO DPO3BUTKY
OioeHepretuku (Ha Marepianax Ykpainu, €C Tta Manaiizii). Axkmyanrsni numanns
cmpame?zii 0epaicagnoi exono2iunoi nonimuxu Yxpainu na nepioo oo 2030 poxy: matep.
KpyriL. croity (Xapkis, 21 Tpashust 2021 poky). Xapkis, 2021. C. 41-45.

61 Verba S., Nie NH , Kim J.-O. Participation and political equality: A seven-nation
comparison . Chicago: Chicago UniversityPress , 1972.

62 Barnes S., Kaase M. Political action: Mass participation in five Western
democracies . London& Beverly Hills: Sage, 1979.
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documented a surge in new forms of political expression, such as political
consumption and the involvement of civic groups, which have also come to
be seen as political participation®. Public participation has always been
perceived as a function of democracy, and therefore absent in authoritarian
contexts®4,

At the same time, despite the active public of Western countries, which
embodied the idea of democratic influence on solving environmental and
energy issues, foreign experience shows that this is not the only possible
way of developing solar energy. The example of China proves that the
opposite way can be quite viable: when it is the government that pushes
society to make economic decisions in the energy sector. Thus, since the
early 2000s, the municipal government of the Chinese city of Shenzhen has
voluntarily committed to increase the share of natural gas, solar PV,
biomass and wind energy to at least 60% of total primary energy use in
2020°. For this purpose, renewable energy sources are implemented on a
large scale and in a mandatory manner in the construction sector. Back in
2006, the Shenzhen municipal government announced the mandatory
installation of solar water heating (SWH) systems in newly built houses. In
the same year, the design of a rooftop SWH system was initiated in the
suburb of Qiaoxiang to make the area a national example for energy
conservation in buildings®. However, due to practical and organizational
problems that arose during the operation of the corresponding equipment,
this project faced criticism from the residents of the area.

In addition, the described example well illustrates the interesting
phenomenon of “defense participation”, which some foreign scientists write
about. It consists in such ca when a person participates in something only in
order to prevent other people from harming his own interests. The authors
describe situations in which people perceive that the interests of others
conflict with their own, and where participation provides no benefit to either

& Dalton RJ Citizen politics: Public opinion and political parties in advanced
industrial democracies. Washington: CQ Press, 2014.; Norris P. Democratic Phoenix:
Reinventing political activism. Cambridge: Cambridge University Press, 2002.

64 Ping Huang, Vanessa Castan Broto, Linda Katrin Westman. Emerging dynamics of
public participation in climate governance: A case study of solar energy application in
Shenzhen, China. Environmental Policy and Governance. 2020. VVol. 30, Issue 6. P. 306-318.

8 KhannaN., Fridley D., Hong L. China’s pilot low-carbon city initiative: A
comparative assessment of national goals and local plans. Sustainable Cities and
Societies. 2014. Vol. 12. R. 110-121.

86 Shenzhen Evening News., 2006 Shenzhen has applied to be the demonstration city
for  solar  building integration. URL:  http://news.sina.com.cn/c/2006-01-
14/15567983726s.shtml
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party®”. In particular, defensive participation occurs when climate
management affects everyday life and causes discomfort. Then citizens
mobilize and resist such ecologically determined changes. We believe that
this phenomenon can manifest itself in Ukraine as well, since there are
several prerequisites for this: a) a permanent increase in the cost of
electricity; b) a prospective increase in prices for consumer goods, which
will naturally occur as a result of the implementation of decarbonization
tasks in production, which will ultimately be paid for by the consumer. The
above can become a solid foundation for the formation of a persistent
negative public attitude towards alternative energy as a whim of the West
and yet another ecological flirtation. It can be noted that similar problems
arise even in developed countries. In particular, in Germany, residents of
high-rise buildings have repeatedly expressed dissatisfaction with the fact
that the owners of residential buildings are able to install solar panels, but
they only receive payments with increased electricity prices®.

Indeed, one cannot ignore the objective fact that greening in the
economy is an increase in prices. In the conditions of the modern world,
greening proces are becoming a new factor in the stratification of countries,
deepening their inequality. This is already actively happening, because
green protectionism is gaining a strong position in establishing
environmental barriers and trade restrictions. For Ukraine, this is a new
challenge, and the strategy of actions during its adoption should be well
balanced.

The third trend is the direct dependence of the development of solar
energy on the protection of the state. One cannot ignore the objective fact
that solar energy is developing, first of all, in rich countries. The analysis of
the historical and legal features of the formation of solar energy in Western
and Eastern countries allowed foreign scientists to conclude that the
development of solar energy in the world depends on two external factors:
the price of traditional types of fuel and state support. Shifts in national
solar support policies have led to regular cycles of ups and downs®®. Indeed,
a sharp change in the political attitude to solar energy, occurred as a result
of the change of power in the USA in the early 80s of the XX century. (“the
Reagan decade”), marked a loss of support, a decrease in investment
interest, and ultimately a deep crisis in the industry. Instead, solar energy
support programs were launched in the EU at this time.

67 Weale A. Participation and representation. In Democracy. London: Palgrave, 1999.
R. 84-105.

8 Vahrenholt F., Liining S. Die kalte Sonne: Warum die Klimakatastrophe
nichtstattfindet. Hoffmann U Campe VIg: Hamburg, 2012.

% Jones G., Bouamane L. “Power from Sunshine”: A Business History of Solar
Energy. Harvard Business SchoolWorking Paper, No. 12-105, May 2012.
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Among European countries, Germany has achieved the greatest success in
this field. This state became the founder of those important legal mechanisms
supporting alternative energy, which later became reference and universal
throughout the world due to their effectiveness. In particular, Germany in the
early 90s of the 20th century. launched the program of effective support for
individual solar energy “Thousand Solar Roofs”". This idea was picked up by
many other countries, quickly evolved and is still used today.

Also, one cannot ignore the fact that it was the German experience of
introducing and paying for the “green” tariff that was adopted almost all over
the world: almost all states, starting to stimulate alternative energy, followed the
example of the German “green” tariff. The German scheme is characterized by
a long contract term (20 years), guaranteed network priority, technology-
specific tariffs on a sliding scale combined with a direct sales option (market
premium) and, more recently, provisions for tariff evolution in response to
deployment trends (“flexible ceiling”). These legal elements have created a
stable investment environment and, therefore, a strong willingness of capital
markets to finance renewable energy projects at relatively low interest rates’.
This mechanism became a kind of symbol of alternative energy at the initial
stages of its development. It is not surprising that Ukraine also used this
experience, introducing a domestic ““green” tariff.

However, it is important that Germany was the first to face the problems
created by its own “model” protectionist policy. So, in this country more than
ten years ago (when there were only isolated solar energy facilities of individual
enthusiasts in Ukraine), the attractive “green” tariff, which played a positive role
at the initial stage of the development of solar energy, began to turn into a
problem. The high “green” tariff stimulated a large number of subjects to take
advantage of the offered benefits — to receive state-guaranteed money for
electricity produced from alternative sources. However, the more manufacturers
there were, the more clearly the difficulties of such scaling became apparent.
First, the tariff support mechanism indirectly contributed to maintaining a
certain level of electricity production efficiency, because the producers had no
incentive to make the process of generating this energy cheaper — they already
had a guaranteed non-competitive income at the expense of state support.
Second, at a certain point, the growth in the number of solar power producers
reached such a specific weight that it highlighted the problem of
overproduction. The fact is that the instability of electricity generation is
currently the main technical problem of alternative energy. That is, at certain

" Kyspmina M. M. Po3BUTOK COHS4YHOi eHepreTuku B YkpaiHi. Haykosuil ichux
Voarceopoocvroeo nayionanvnoeo ymnisepcumemy. Cepis “Ilpaso”. 2014. Bum. 29. T. 1.
C. 183-186.

™ Lu"tkenhorst , W ., Pegels , A . Stable Policies Turbulent Markets. Germany’s
Green Industrial Policy: The Costs and Benefits of Promoting Solar PV and Wind
Energy. International Institute for Sustainable Development Research Report , 2014.
https://doi.org/10.2139/SSRN.2396803
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moments, a large (often excessive) amount of electricity is produced, which is
not fully consumed, but the state pays for it according to the “green” tariff,
regardless of whether such energy is consumed or not.

When such overproduction became critical, Germany reacted by changing
regulatory requirements and protection policies: a) the pace and volume of
commissioning of new solar energy facilities was limited; b) the “green” tariff
began to gradually (and not suddenly!) decrease; c) the system of “green”
auctions was improved; d) directed state support to the development, acquisition
and use of energy storage, which will solve the problem of excess production
and interruptions in energy supply’.

It is very important that the corresponding decrease in the protectionism of
German legislation was immediately reflected in real social relations: in
particular, a number of bankruptcies and closures of solar energy enterprises
were observed 73, The study of this part of the German experience is often either
ignored or used in a refined form — to justify the rule-making actions of 2020,
when the system of state support in Ukraine, which guaranteed the established
level of the “green” tariff for a long time, was rudely and seriously changed™.
Indeed, the situation in Ukraine at that time was critical — the Guaranteed
Buyer’s debts to alternative energy producers were growing exponentially, and
disaster was inevitable. However, this did not happen ‘“suddenly”, as the
authorized bodies tried to present it — given the analyzed experience of
Germany, such a trajectory of development was quite predictable, but the short-
sightedness of public management in the energy sector led to the triggering of
the situation and the need for emergency “manual” regulation.

In general, in the light of the comparative analysis, additional characteristic
features of the Ukrainian version of the protection policy in the field of solar
energy are revealed. In Germany, government support was aimed primarily at
introducing solar energy into household consumption. This approach made it
possible to form those impressive indicators that make this country a leader in
the development of solar energy. In Ukraine, the protective legal model,
“tailored” from German models, had the opposite effect: it stimulated the
creation of hundreds of commercial solar power plants throughout the country.
The main motivation for their construction and the business case was based on
generous government support in the form of a guaranteed “green” tariff. At the
same time, support for individual solar energy is ignored at the state level in
Ukraine. Although it is not for nothing that this direction of solar energy was
actively stimulated in developed countries (hot only in Germany, but also in the

2 Sireen Khemesh. Solar energy in Germany and USA. URL:
https://www.academia.edu/31541378/SOLAR_ENERGY_IN_GERMANY_AND_USA

™ Jones G., Bouamane L. “Power from Sunshine”: A Business History of Solar
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USA, Japan, etc.). This is due to the relatively high cost of solar energy
equipment. Although its cost shows a decrease (prices for solar panels in 2017
were 81% lower compared to 20097°), it remains quite significant for the
Ukrainian population.

Based on the analyzed experience of Germany, it is possible to predict some
consequences of the reduction of state support for solar energy in Ukraine and
the transformation of its protection and legal model. So, a reduction in the pace
of the appearance of new solar energy facilities in Ukraine will be a completely
natural phenomenon. It should be emphasized that precisely because of this,
Ukraine demonstrated good indicators of the development of alternative energy
in recent years.

In addition, it is quite possible to close a certain part of the functioning solar
energy facilities. For example, the judicial practice of 2020-2021 indicates a
rapid increase in the number of ca of termination of land lease agreements for
the placement of solar power plants based on systematic non-payment of lease
payments (for example, in the Kherson region “Sonyachna Ferma Plus” LLC'S,
“Energy Company “SMART ENERGY” LLC 7, in Kirovohrad Oblast
Razdolna 1 LLC", in Transcarpathia Green Energy LTD LLC,%tc.). First of
all, these trends indicate a high dependence of the successful operation of the
specified projects on the previous level of state support. There are ca when the
started investment project was stopped due to the “green” tariff crisis. For
example, “Belz Solar” LLC in the Lviv region justified its non-payment of rent
by the fact that due to the formation in 2020 of the multibillion-dollar debt of
SE “Guaranteed Buyer” to producers of alternative energy, investors canceled
the financing of the project for the construction of a solar power plant, for the
location of which a plot of land was leased®®. That is, the corresponding
consequences of the change in the protection model are already felt.

The promised and “idealized” introduction of “green” auctions also raises
questions. Although the relevant legal basis was formed several years ago, the
procedure has not yet started.

> IRENA (2018), Renewable Power Generation Costs in 2017, International
Renewable Energy Agency, Abu Dhabi. URL: http :// www. irenaorg /-/ media / Files /
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The conducted analysis of three main trends that can be observed on a
global scale in the development of solar energy allows us to outline some
directions for further improvement of the legal support of solar energy relations
in Ukraine.

First, more and more serious challenges are facing Ukraine. Since during the
times of the most favorable support, it was solar energy that developed the best,
so it is currently becoming the objective pillar of our country’s energy
transition. As the experience of other countries has shown, alternative energy
does not like sudden changes in protectionist policies, but, unfortunately, this is
exactly what happened in Ukraine in 2020. Tactically, it was a step to save from
financial collapse, but strategically, it was a serious failure of the state as a
regulator of energy relations. That is why the state is now required to carry out a
well-thought-out sequence of actions aimed, first, at stabilizing the situation on
the energy market; secondly, to restore the confidence of investors; thirdly, to
create favorable conditions for the further development of solar energy as the
main asset in this field at the moment. In other words, the state must take
responsibility for what is happening in alternative energy in general and solar
energy in particular.

Secondly, it is important to change the vector of state regulation in the field
of solar energy as soon as possible: if until 2020 state support for solar energy
could be called commercially oriented, from 2020 to today it is stagnant, then
from 2023 onwards, non-commercially oriented support should be implemented
support Its essence is to focus state incentives on supporting the development of
solar energy at the level of individual farms. For households, this is aimed at
energy saving and the economy, for business entities — at greening and cost
reduction.

To implement a new vector of state support for non-commercial solar
energy, it is worth introducing compensation mechanisms at the state and
regional levels. The development of cooperation with banks, the formation of
energy cooperation deserves separate stimulation.

In our opinion, when deciding on the location of a certain solar energy
facility, three important criteria should be evaluated in their entirety: a) the need
for additional local energy supply; b) economic and ecological feasibility
(combination of physical and economic indicators); c) feasibility of the solar
energy project compared to alternative options for the use of the territory®:.

81 I'purop’esa X. A. IpaBoBe 3a0e3MedeHHs COHAYHOI EHEPreTMKN B YKpaiHi: Mixk
MPOTEKIi€l0, KOHKYPEHIIi€elo Ta Oaiayxictio. FOpuouunuii sichux. 2021. Ne 6. C. 41-51.
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CHAPTER 6. LEGAL FRAMEWORK
FOR THE USE OF HYDROGEN, GEOTHERMAL
AND ENVIRONMENTAL ENERGY IN UKRAINE

6.1. Legal regulation of using of geothermal energy

The use of earth heat or geothermal energy in Ukraine is one of the most
promising types of alternative energy, the further development of which
will help to solve significant energy problems related to the replacement of
traditional fossil fuels and the supply of mineral resources to the industry.
The undoubted advantages of geothermal energy include environmental
friendliness, economic attractiveness, practical inexhaustibility of the
energy source, and, unlike other alternative sources, independence from
weather conditions.

The experience gained over the past decades in the development of
thermal energy from the Earth’s interior shows that geothermal resources
are successfully used in more than 90 countries to generate electricity and
heat, while meeting various needs of human economic activity. The total
capacity of operating geothermal power plants (thermal) and geothermal
power plants (electric) in the world is about 85 GW, of which
approximately 15% is used for electricity generation and the rest for heat
generation. The leaders in the production of geothermal electricity and heat
are the USA, Indonesia, the Philippines, Turkey, New Zealand, Mexico,
Kenya, Italy, Iceland and Japan?.

According to the State Agency on Energy Efficiency and Energy Saving
of Ukraine, due to the thermo-geological features of the relief and
geothermal resources, our country has a significant geothermal energy
potential. The geothermal resources suitable for use in Ukraine include
thermal waters, heat from heated dry rocks, and heated groundwater
resources produced with oil and gas by operating wells in oil and gas fields.

However, at present, scientific, exploration and practical work in
Ukraine is focused only on geothermal resources represented by thermal

1 Nomincekuit A. A., Xamato A. A. T'eoTepManbHa €HEPTETHKA: BUPOOHHIITBO
eJIeKTpU4HOi 1 TeroBoi eHeprii. Bicnuxk HAH YVkpainu.2016. Ne 11. C. 76-86.
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waters. In particular, the economically feasible energy resource of thermal
waters is up to 8.4 million tons of oil equivalent per year?.

Large reserves of thermal water have been discovered in Chernihiv,
Poltava, Kharkiv, Luhansk and Sumy regions. However, the thermal water
wells that were in operation (hundreds of wells) in the country are now
mothballed. However, in the future, they can be restored for further use as
geothermal heat extraction systems. Currently, the most developed area in
Ukraine is the use of heat from the upper layers of the Earth using heat
pumping units. The country has enough geothermal deposits with a high
temperature potential (120-180°C), which makes it possible to use
geothermal heat for electricity generation.

Unlike other alternative energy sources, the rate of expansion of
geothermal energy production capacities in Ukraine is much slower. Since
the late 90s of the twentieth century, despite the availability of a strong
scientific and technical base for the development of geothermal energy,
work on its development has been drastically reduced. The state has made
virtually no investment in the creation of technologies and equipment for its
development. And this is despite the fact that the country has geothermal
resources almost throughout its territory.

The Geothermal Energy Department of the Institute of Renewable
Energy of the National Academy of Sciences of Ukraine is currently
conducting successful research in the field of geothermal energy to provide
scientific support and practical implementation of technologies for the
production of heat and electricity based on the use of geothermal resources.
In particular, in 2020, the Atlas of the Energy Potential of Renewable
Energy Sources of Ukraine was published, which provides data on the
distribution of electric geothermal potential in certain administrative regions
of Ukraine and an electronic database of geothermal facilities in Ukraine®. It
is believed that these achievements and experience in the development of
methods in the field of geothermal energy extraction and use should be
taken into account when developing the state policy for the development of
the industry and legal support for its development. After all, despite all the
advantages and great potential, geothermal energy can only develop if there
is an appropriate state policy and support, including through the mechanism
of legal regulation®.

2 Teotepmanbha eHepris / JlepskaBHe areHTCTBO 3 €HEProe(eKTUBHOCTI Ta
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A significant step in the development of relations in the use of geothermal
energy resources was the adoption of the State Programme “Environmentally
Friendly Geothermal Energy of Ukraine”, approved by the Cabinet of
Ministers of Ukraine on 17 January 1996 Ne 100°. In accordance with the
goals declared in the programme, it was planned to increase the actual
capacity of geothermal energy used to 250 MW by 2010, but this figure was
not achieved due to the current state of development of the industry. By the
way, under this programme, the Institute of Technical Thermophysics of the
National Academy of Sciences of Ukraine developed 6 projects and business
plans for geothermal power plants for Zakarpattia, Poltava, Chernihiv regions
and the Autonomous Republic of Crimea, designed and built 12 geothermal
power plants on the Crimean Peninsula, and constructed a plant in the village
of Medvedivka. Medvedivka (AR of Crimea), the station in Yantarne (AR of
Crimea) was modernized, and geothermal plants were built in Berehove and
Kosyno (Zakarpattia region). After the programme was closed, all geothermal
energy use in Ukraine ceased.

Subsequently, in order to implement the state energy policy in the field
of alternative energy sources development, various state programmes,
strategies, national action plans/action plans were adopted in the country,
which were supposed to reflect, among other things, the current state and
prospects of geothermal energy development, and provide for the means
and timing of their implementation. Instead, their common feature in terms
of setting programme benchmarks for the use of alternative energy sources
in the country was that the issues of geothermal energy development were
considered indirectly by identifying the need to increase the use of
geothermal energy, construction of pilot geothermal power plants, etc.®

Among the most important policy documents in this area is the
Comprehensive State Energy Saving Programme of Ukraine, approved by
the Cabinet of Ministers of Ukraine on 5 February 1997 No. 1487,
Programme of State Support for the Development of Non-Traditional and

5 Mpo Jepxasny nporpamy “Exoloriuno dmcra reoTepMaibHAa €HEpreTHKA”
VYxpainu: nocranosa Kabinery MinicTpiB Ykpainu Bix 17 ciunst 1996 poxy Ne 100. URL:
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Kabinery MiunictpiB Ykpainu Bim 5 mortoro 1997 poxy Ne 148. Odhiyitinui eicnux
Vrpainu. 1997. Ne 6.

159



Renewable Energy Sources and Small Hydro and Heat Power, approved by
the Cabinet of Ministers of Ukraine on 31 December 1997, No. 15058; The
State Target Economic Programme for Energy Efficiency and Development
of Energy Production from Renewable Energy Sources and Alternative
Fuels for 2010-2021, approved by the Cabinet of Ministers of Ukraine on
1 March 2010, No. 243°% The State Programme for the Development of
Domestic Production, approved by the Resolution of the Cabinet of
Ministers of Ukraine dated 12 September 2011 No. 1130%°; Energy Strategy
of Ukraine for the period up to 2035 “Security, Energy Efficiency,
Competitiveness”, approved by the Cabinet of Ministers of Ukraine on
18 August 2017 No. 605-r (expired on 21.04.2023)*.,

However, given the programme nature of these documents, most of their
provisions were declarative. General slogans about the need to increase the
use of geothermal energy in the generation of electricity and heat were not
supported by specific measures and mechanisms for their implementation.

The first state strategic document on the territory of independent
Ukraine on the development of alternative energy sources, including
geothermal energy, is the National Renewable Energy Action Plan for the
period up to 2020, approved by the Cabinet of Ministers of Ukraine on
1 October 2014, No. 902-p'?. Unfortunately, despite the plan’s goal of
“ensuring electricity generation by geothermal installations by
commissioning new capacities of 20 MW in 2020, geothermal energy is
currently absent from the installed capacity of renewable energy facilities.
No information on state funding of geothermal energy projects was found in
open sources.

8 Tlpo [IlporpaMy pepaBHOi MiATPUMKH PpO3BUTKY HETPAAMIIMHUX Ta

BiJTHOBIIIOBAaHMX JDKEpE] CHeprii Ta Maiol Tigpo— 1 TEIUIOCHEPTETHKU: ITOCTaHOBA
Ka6inery Minictpie VYkpainu Bix 31 rpymas 1997 p. Ne 1505. URL:
https://zakon.rada.gov.ua/laws/show/1505-97-n#Text (naTa 38epHenHs: 17.08.2023 poky)

® Tlpo s3atBepmkenHs JlepaBHOi IJIbOBOi EKOHOMIYHOI TIPOTpaMH €HEpPro-
e(eKTUBHOCTI 1 PO3BUTKY chepu BUPOOHHUIITBA CHEPrOHOCIIB 3 BiJHOBIFOBAHUX JKEPEI
eHeprii Ta anpTepHaTHBHUX BHIiB maimmBa Ha 2010-2021 poku: mocranoBa KabGinery
MinictpiB Ykpaiuu Big 01 6epesust 2010 poxy Ne 243. Odhiyitinuii gichuk Yrpainu. 2010.
Ne 16. Cr. 762.

10 TIpo 3aTBepmkenHs JepskaBHOT IIPOrPaMH PO3BUTKY BHYTpPIlIHBOTO BUPOOHHUIITBA:
noctaHoBa Kabinety MinicTpiB Ykpainu Bix 12 Bepecns 2011 poxy Ne 1130. Oghiyitinui
sicHuk Ykpainu.2011. Ne 86. Ct. 3139.

1 TIpo cxBanenns Ewnepretnunoi crtparterii Ykpainu Ha mnepion mo 2035 poky
“Besneka, eHeproe)eKTUBHICTh, KOHKYPEHTOCTIPOMOXHICTB”: po3nopsyikeHHs: Kabinery
MinictpiB Ykpainu Bix 18 ceprast 2017 poky Ne 605-p. Vpsoosuii kyp ’ep Bin 08 BepecHst
2017 poky Ne 167. (empamuna uunnicms 21.04.2023 poky)

12 IIpo HamionaneHuit miaH niif 3 BiXHOBIIOBaHOI EHEPreTHKM Ha MeEpioj IO
2020 poky: posnopsymkeHHs Kabinery MinictpiB Ykpaiuu Big 01 sxoBtHs 2014 poky
Ne 902-p. Odhiyivinuii gichux Yrpainu.2014. Ne 81. Cr. 2298.
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On 20 January 2022, the draft resolution of the Cabinet of Ministers of
Ukraine “On the National Renewable Energy Development Action Plan for
the period up to 20307, approved by the Ministry of Energy of Ukraine, was
published for public discussion on the official website of the State Agency
on Energy Efficiency and Energy Saving. It states that Ukraine has a
sufficient resource base and developed geothermal technologies to extract
and develop the following types of geothermal energy sources sub-
geothermal — heat from the upper layers of the Earth up to a depth of 500 m,
which is used by heat pumping units; hydrothermal — heat from deep
underground thermal waters and parahydrothermal waters, which is used by
heat and power generating units; petrothermal — heat from overheated “dry”
rocks, which is used by borehole heat exchangers or by creating artificial
underground permeable collectors. However, the most widespread and
currently suitable source of geothermal energy in Ukraine for technical use
is hydrothermal resources. It is noted that, given the current situation,
conditions and available potential, Ukraine can ensure the production of
electricity by geothermal installations by commissioning new capacities in
the amount of 100 (with a total capacity of 20 MW)®3,

At present, the legal framework for the use of geothermal resources is
established by numerous legal acts regulating relations in the field of natural
resources use, environmental protection, payment of rent, development of
alternative energy sources, etc. In such circumstances, it is difficult for
ordinary developers and investors to navigate the existing array of
ambiguous and sometimes contradictory legal requirements for their use,
especially given the current dynamism of energy, natural resources and
environmental legislation®4,

First of all, it should be noted that the current state of legal regulation of
the use of groundwater, which is a key resource for geothermal energy, is
characterized by the dual legal nature of groundwater. Both water and
subsoil legislation consider them as their own object of regulation: water —
as part of the water fund (Article 3 of the Water Code of Ukraine), subsoil —
as a mineral resource, a component of the subsoil (Article 5 of the Subsoil
Code of Ukraine). According to the Resolution of the Cabinet of Ministers
of Ukraine “On Approval of Lists of Mineral Resources of National and

13 MIpoexT posnopsmxents Kabinety Minictpis Ykpainu “TIpo Hauionansuuii mian
Il 3 PO3BUTKY BIJHOBIIOBAaHOI eHepreTHku Ha mnepion mo 2030 poxy” Big 20 ciuns
2022 poxy / URL: https://saee.gov.ua/uk/content/elektronni-consultatsii(zata 3BepHeHHS:
01.07.2023 poxky)

14 Tlnaronosa €. O., Jly6inin I0. C. IIpaBoBi 3acaqu BHKOPHCTaHHS TEOTEPMAIBHOT
eHepril B Ykpaini. Juris Europensis Scientia. 2023. Ne 2. C. 51-58.
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Local Importance”, groundwater as a mineral resource of national
importance is divided into mineral, drinking, industrial, heat and power?®.

Separate legal norms on the protection and use of natural therapeutic
resources are found in Articles 15-19 of the Law of Ukraine “On Resorts™?,
According to these regulations, thermal waters are classified as “natural
medicinal resources™, as their use is primarily based on their medicinal
properties. At the same time, Ukraine does not have a single state standard
for medicinal waters, which can also be classified into medicinal mineral
waters, drinking mineral waters, and thermal waters. At the same time,
thermal waters are a type of groundwater and at the same time, in terms of
their geological structure, are minerals. Therefore, the use of these natural
resources, given their dual legal regime, should be governed by both water
and subsoil legislation. The complex legal nature of groundwater leads to
complications in the implementation of legal norms in the field of
geothermal resources use and difficulties in law enforcement, in particular
in court practice?’.

Geothermal energy uses the heat (thermal energy) of groundwater
obtained by taking water from a water body (including groundwater) and
generating electricity or heat from it. Heat extraction from geothermal
sources usually requires the construction of geothermal power plants:
Geothermal power plants (thermal) or Geopower plants (electric).
According to experts, in general, in Ukraine, geothermal power generation
can be developed in the following directions: 1) medium-sized geothermal
power plants with a unit capacity of 10-20 MW based on deposits with a
temperature above 120°C; 2) small geothermal power plants with a unit
capacity of 0.05-5 MW with a temperature of 90-120°C; 3) combined power
plants using geothermal energy and organic fuels (coal, gas, peat, biomass);
4) combined energy units for the production of electricity, heat and valuable
products from geothermal waters. By the way, state national standards have
been adopted in this area, namely: SSTU 7498:2014 “Geothermal Energy.
Terms and Definitions”, SSTU 7955:2015 ‘“Geothermal Energy.
Geothermal thermal power plants. General technical requirements”, SSTU

1 Tlpo 3aTBepmKEHHs MEPENIKIB KOPUCHHX KOMAIMH 3arajbHONEPIKABHOTO Ta
MicLeBoro 3HaueHHs: nocraHoBa Kabinery MinictpiB Ykpainu Bix 28 rpyans 2011 poky
Ne 1370. URL: https://zakon.rada.gov.ua/laws/show/827-94-n#Text (nata 3BepHEHHS:
18.08.2023 poky)

16 MIpo kypopTu: 3akoH Ykpainm Bin 5 sxostHs 2000 poky. Bidomocmi Bepxoenoi
Paou Vxpainu. 2000. Ne 50. Cr. 435.

17 O6itox H. M. IlpaBoBe peryioBaHHs BMKOPMCTaHHS TEpMAlbHUX BOJ 3a
3aKOHOAABCTBOM KpaiH €Bpomeiickkoro Coro3y Ta VYkpaiaum. HaykosutigicHux
Vorceopoocwrozo nayionanvnozo ynieepcumemy. CepislIPABO. 2015. Bun. 35. Y. 1.
T.2.C. 50-54.
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8300:2015 “Geothermal energy. Electric geothermal power plants. General
technical requirements’8,

According to the regulatory requirements of Articles 48 and 49 of the
Water Code of Ukraine!® These activities, which are carried out by legal
entities and individuals to meet energy needs, are classified as special water
use, are paid for and require a special water use permit.

At the same time, groundwater is a type of mineral resource of national
importance. In accordance with Articles 16 and 21 of the Subsoil Code of
Ukraine 2 stipulates that the use of subsoil for the extraction of groundwater
(except for mineral water) is carried out on the basis of a special permit for
the use of subsoil without the provision of a mining allotment. Currently,
these special permits are granted to the winners of auctions for the sale of
special permits for subsoil use in accordance with the procedure approved
by the Resolution of the Cabinet of Ministers of Ukraine dated
23 September 20202,

The specificity of groundwater use in this case is actually the
implementation of special water use and special subsoil use. Thus, the
acquisition of the right to use groundwater requires the simultaneous receipt
of two documents: a) a special water use permit and b) a special subsoil use
permit. The special subsoil use permit gives the right to extract
groundwater, while the special water use permit gives the right to use it.

At the same time, the Subsoil Code of Ukraine provides for cases in
which business entities have the right to extract groundwater without a
special permit for subsoil use. Such cases are envisaged by Article 23 of the
Subsoil Code of Ukraine, which establishes the right of landowners and
land users to extract groundwater (except for mineral water) for all
purposes, except for the production of packaged drinking water, within the
boundaries of their land plots without special permits and mining
allotments, provided that the volume of groundwater extraction from each
water intake does not exceed 300 cubic meters per day. Thus, a land user or
land owner, legal entity or individual shall withdraw groundwater by means
of a well (structure, technical device), provided that the water intake

8 Binnosmosani mxepena eneprii / 3a 3ar. pen. C.O. Kynpi. Kuis: Incturyt
BiZHOBMOBaHOi enepreruku HAHY, 2020. 392 c.

19 Bonumit xomekc Ykpainu Bim 6 depsHs 1995 poky. Bidomocmi Bepxosnoi Padu
VYrpainu. 1995. Ne 24. Cr. 189.

2 Kopexe Ykpainu 1nipo Haapa Bij 27 munas 1994 poky. Bidomocmi Bepxosnoi Padu
Vrpainu. 1994. Ne 36. Cr. 340.

2l TIpo s3atBepikeHHs IlopsAaKy MpOBEJEHHsS AyKI[OHIB 3 MPOJAKY CHEIiadbHUX
JO3BOJIIB HA KOPHCTYBaHHSA Hajapamu: moctaHoBa KaGinery MinictpiB Ykpainu Bin
23 Bepechst 2020 poxy Ne 993. Ogpiyitinuii sicnux Yrpainu. 2020. Ne 88. Cr. 2825.
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capacity does not exceed 300 cubic meters per day and it does not produce
packaged drinking water??,

The specificity of groundwater use in this case is actually the
implementation of general subsoil use and special water use. Thus, the
acquisition of the right to use groundwater requires obtaining only one
document — a special water use permit.

For the use of groundwater, the Tax Code of Ukraine provides for a rent
payment for special use of water (Article 255) and for the use of subsoil for
the extraction of minerals?®. In other words, the legislation has created a
situation where potential geothermal energy producers pay twice for the
same natural resource — groundwater — as for water and as for a mineral
resource. It is believed that the second payment is not for groundwater (as a
mineral resource), but for the use of subsoil during its extraction.

The analysis of the current energy legislation gives grounds to note that
currently the basis for legal regulation of the use and promotion of
alternative energy sources, including geothermal energy, is contained in the
laws of Ukraine: “On Alternative Energy Sources” of 20 February 2003,
“On Heat Supply” of 2 June 2005, “On Amendments to Certain Laws of
Ukraine on Establishing a Green Tariff” of 25 September 2008. The first
versions of these laws only set national goals in the field of alternative
energy, but did not define specific mechanisms to encourage the use of
geothermal energy sources. In addition, until 2016, the Law of Ukraine “On
Alternative Energy Sources” did not contain a definition of geothermal
energy, but only referred to geothermal energy as one of the types of
alternative energy sources. The Law of Ukraine “On Energy Saving” did
not define this concept either, although it also referred to the Earth’s heat as
one of the non-conventional and renewable energy sources.

Certain positive changes in the direction of simplifying the conditions
for conducting business in the field of geothermal energy occurred in
connection with the adoption of the Law of Ukraine “On Amendments to
the Law of Ukraine “On Alternative Energy Sources” regarding the
classification of heat pumps as equipment that uses renewable energy
sources” of 1 November 20162%. The adoption of this Law was necessitated
by the need to ensure the fulfilment of Ukraine’s obligations to adapt its

22 Cepmiok O.B. AKTyanbHINpaBoBiMpoOIEMUBUKOPUCTAHHS  MiJ3€MHUXBO/I.

IIpobnemu 3axonnocmi. 2011. Bumn. 116. C. 160 — 167.

2 Topatkosuit kogeke Ykpainu Big 02 rpyans 2010 poky. Bidomocmi Bepxoenoi
Paou Vrpainu. 2011. Ne 13-14, Ne 15-16, Ne 17. Cr. 112.

24 TIpo BHeceHHs 3MiH 10 3akoHy Ykpainu “IIpo anbTepHaTHBHI JKepesa eHeprii”
OO BiJHECCHHS TEIUIOBHX HACOCIB 10 0ONaJHAHHA, Ke BHKOPHUCTOBYE BiTHOBIIOBAHI
Jokepena enepril: 3akoH Ykpainu Bix 01 nucromama 2016 poky. Ogiyitinui gicHuk
Vxpainu. 2016. Ne 98. Cr. 3179.
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national legislation to the Energy Community legislation, in particular
Directive 2009/28/EC of the European Parliament and of the Council on the
promotion of the use of energy from renewable energy sources, namely the
regulation of the issue of the classification of energy used by heat pumps as
energy from renewable sources.

It should be noted that in many countries of the world, along with the
construction of geothermal thermal power plants (Geothermal Power
Plants), geothermal heat supply systems based on heat pumps have been
actively developing in recent years. According to estimates, heat pump
systems account for 70.95% of the total capacity of geothermal heat systems
in the world. These technologies are most developed in the USA, China,
Sweden, Germany and France. These systems use low-potential (up to
55°C) thermal water and petrothermal energy from the upper layers of the
Earth’s crust as the primary heat source®.

Almost all regions of Ukraine have significant reserves of low-potential
thermal waters that can be used in heat supply systems with heat pumps.
Uniform requirements for geological exploration, geological and economic
assessment of heat and power groundwater deposits and conditions for
determining their readiness for industrial development are set out in the
Instruction on the Application of the Classification of Mineral Reserves and
Resources of the State Fund of Subsoil to Heat and Power Groundwater
Deposits, approved by Order No. 182 of the State Commission of Ukraine
for Mineral Reserves of 07 June 2007.

According to scientist Platonova, in order to improve the legal
regulation of relations in the field of environmental energy use in Ukraine,
it is necessary to develop a state strategy for the development and use of
environmental energy, as well as an effective mechanism for legal support
for the development of thermal energy production from natural energy
sources of the environment?®.

Let us consider the most common fundamental legal mechanisms for
stimulating the development of geothermal energy in Ukraine.

At present, the main incentive instrument of the state policy aimed at the
production of electricity from geothermal sources is the application of the

% Jomincekuit A. A., O6omosuu O. M. CBiToBHil IOCBifl BHKOPUCTaHHS
reoTepMalbHOI eHeprii Ta mepcrnekTuBH ii po3BUTKY B YKpaiHi. Bicnux HAH Ykpainu.
2016. Ne 3. C. 62-69.

% TInaronosa €. O. IIpaBoBi acTeKTH BUKOPHUCTAaHHs €HEPTii JOBKiLLIA YKpainu B
yMOBax €BpoiHTerparii. €Bponelcbkuii BUOIp YKpaiHu, po3BUTOK HAYKH Ta HAI[lOHAJIbHA
Oesreka B peasisix MacIITaOHOI BIHCBKOBOI arpecii Ta MIOOAIBHUX BHKIMKIB
XXIcromitrss (mo 25-pivust HauionamsHoro yHiBepcurery “Omecbka IOpUANYHA
akazemis” Ta 175-pivus Onechkol KoM TpaBa): y 2 T.. Marepiaan MikHap. Hayk.-
npakT. koH}. (M. Oneca, 17 uepBns 2022 poky) / 3a 3ar. pex. C. B. Kisanosa. Opneca:
Bupasununii nim “T'enbBetnka”, 2022. T. 1. C. 644-647.
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feed-in tariff, as participation in auctions for the distribution of support
quotas for energy producers from geothermal sources is voluntary. Thus,
according to the Law of Ukraine “On Alternative Energy Sources”, the
feed-in tariff for business entities producing electricity from geothermal
energy is set at the level of the retail tariff for consumers of the second
voltage class as of January 2009 multiplied by the feed-in tariff coefficient
for electricity produced from geothermal energy. The amounts of such
coefficients are given in part 22 of Article 91 of the Law, according to
which, for electricity produced from geothermal energy, they are as follows
for facilities or its start-up complexes commissioned: a) from 1 July 2015 to
31 December 2019 — 2.79; b) from 1 January 2020 to 31 December 2024 —
2.51; c) from 1 January 2025 to 31 December 2029 — 2.23. It is easy to see
that there are no such coefficients for facilities commissioned before
30 June 2015.

In the case of electricity generation by consumers, including energy
cooperatives, from geothermal energy by generating facilities with an
installed capacity of less than 150 kW, the feed-in tariff is set at the level of
the retail tariff for consumers of the second voltage class as of January
2009, multiplied by the feed-in tariff coefficient for electricity generated by
consumers.

In accordance with part 24 of Article 91 of the Law “On Alternative
Energy Sources”, the coefficients are set at the following levels: a) from
1 January 2019 to 31 December 2019 — 2.79; b) from 1 January 2020 to
31 December 2024 — 2.51; c¢) from 1 January 2025 to 31 December 2029 —
2.23. Thus, such coefficients were introduced only in 2019.

This provision can undoubtedly be considered one of the significant
attempts to stimulate the development of small and medium-sized
enterprises in Ukraine, in particular, by including energy cooperatives in the
list of entities that are encouraged to produce electricity from geothermal
sources on the basis of a feed-in tariff. However, the absence of special
systemic state support for the geothermal sector of alternative energy
negates all positive developments in this area.

It is believed that the lack of effective economic incentives for the
construction and operation of geothermal thermal and power plants
necessitates the legislative establishment of economically attractive feed-in
tariff coefficients for geothermal energy, comparable to those for electricity
generated from solar energy by ground-based power facilities?’.

27 Tnaronosa €. O., y6inin 0. C. TIpaBoBi 3acaju BUKOPUCTAHHSA TEOTEPMANBLHOT
eHeprii B Ykpaini. Juris Europensis Scientia. 2023. Ne 2. C. 51-58.
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According to Article 7 of the Law of Ukraine “On Heat Supply®, one
of the main directions of development of heat supply systems is use of
geothermal water as a type of alternative energy source. The
implementation of this provision is manifested in the use of such an
economic and legal means of stimulating the production of heat energy
from alternative sources as an incentive tariff for heat energy. Its essence
lies in the fact that tariffs for heat energy for business entities that produce it
at facilities using alternative energy sources, including thermal power
plants, thermal power plants and cogeneration plants, for the needs of
institutions and organizations financed from the state or local budget, as
well as for the needs of the population, are set at 90% of the tariff for heat
energy produced using natural gas for the needs of the relevant category of
consumers (part 4 of the Law).

The establishment of such a tariff should have a positive impact on the
generation of heat from geothermal energy sources, as it allows to reduce
the cost of heat energy, which may have a favorable impact on the
formation of tariffs for end consumers. However, insufficient state funding
for geothermal energy projects creates risks that such projects will not be
profitable. In addition, the establishment of incentive tariffs for heat energy
“not from gas” without differentiation of RES used for its production
creates unequal conditions for producers of heat energy from geothermal
sources?.

These legal mechanisms for stimulating the development of geothermal
energy are supplemented by tax benefits (exemption from value added tax)
and customs benefits (exemption from customs duties) for the importation
into the customs territory of Ukraine or exportation outside of it of
materials, equipment, components for construction that are not produced in
the country.

In her research, scientist Platonova E. O. concludes that the state policy in
the field of geothermal energy development in the country is declarative and
extremely ineffective, and that the legal mechanisms for its development and
stimulation are imperfect. This is due to shortcomings and strategic
miscalculations in the legal regulation of geothermal energy relations. It is
established that geothermal resources are not only a significant energy
resource that is currently successfully used for electricity and heat production,
but also a mineral resource and part of water resources. In the process of
exercising the right to use underground thermal waters, as the most developed

% [Ipo TemnomocTadanns: 3akoH Ykpainu Bin 2 uepsHs 2005 poky. Ogiyitinuil
sicnux Ykpainu. 2005. Ne 27. Crt. 1532.

2 Tnatonosa €. O., Jly6inin 0.C. TIpaBoBi 3acaju BUKOPUCTaHHS T€OTEPMANBLHOT
eHepril B Ykpaini. Juris Europensis Scientia. 2023. Ne 2. C. 51-58.
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type of geothermal resources, there is a complex use of several natural
objects, namely: a water body, a subsoil area and a plot of land.

Thus, relations in the field of groundwater use are heterogeneous by
their legal nature, since such a natural object as thermal waters determines
different types of their use: subsoil use, water use and land use, which are
interrelated, but regulated by different regulatory legal acts of natural
resource and land legislation. For example, the right to extract underground
thermal waters is regulated by subsoil legislation; the right to use them is
regulated by water legislation; and the provision of land plots for
geothermal installations is regulated by land legislation. The legal,
economic, environmental and organizational framework for the use of
geothermal energy is determined by energy legislation. The payment of
rents for the use of subsoil for mining and special water use is regulated by
tax legislation.

Under the influence of current energy trends, Ukraine has already laid
the groundwork for legal regulation of geothermal energy use. However,
these positive developments in the direction of stimulating the production
and consumption of geothermal energy cannot yet ensure the
competitiveness and investment attractiveness of geothermal thermal and
power plant construction projects in Ukraine. As a result, there are currently
no operating geothermal power plants in the country. Therefore, there is no
doubt that the existing economic and legal incentives for the use of
geothermal energy need to be improved and refined.

6.2. Environmental energy as a source of renewable energy:
legal section of the issue

Energy of the environment, in particular, surface sources of thermal
waters, as well as layered thermal waters lying in the sedimentary shell of
the earth’s crust, was used by mankind even before the beginning of our era.
It is known that thermal waters from springs and wells were used in ancient
Rome to heat artificial pools and baths of noble patricians. And nowadays,
in some regions of Italy, thermal reservoir waters are used for domestic and,
even, industrial purposes. A vivid example can be the exploitation of the
Larderello high-temperature water deposit in the Toscano region, where
even in the last century steam was extracted, which operated a built power
plant with a capacity of 200,000 kW per year. In California (USA) in the
area of the development of geysers, the electric generators-built produce
electricity with a total capacity of more than 400 thousand kW per year.
Examples of industrial use of thermal water energy in New Zealand and
other countries can also be given. Despite the fact that Ukraine has a
significant energy potential of underground thermal waters, as evidenced by
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direct measurements of temperatures in drilled wells in all three oil and gas-
bearing regions (Western, Eastern and Southern), the problem of using
hydrothermal resources as a priority task has not been considered so far°.
The current global energy crisis brings both new opportunities and new
challenges for renewable energy. The natural energy sources of the
environment include the heat of atmospheric air, water of rivers, seas,
topsoil and groundwater.

The use of geothermal, hydrothermal and aerothermal energy in Ukraine
are promising directions for the development of alternative energy sources,
since our country is a member of the Energy Community, and in accordance
with the accepted obligations in 2020, the mandatory share of renewable
energy in the total structure of energy consumption should have been 11%.
Such obligations are dictated by the provisions of Directive 2009/28/EU on
the promotion of the use of energy produced from renewable sources, the
plan of measures for the implementation of which was approved by the
order of the Cabinet of Ministers of Ukraine in 2014%'. However, the
process of development of renewable energy is very slow, because the share
of energy produced from renewable sources in the total amount of energy as
of the beginning of 2020 was 8.1%, and at the end of 2020, it was only
about 9.2%. The main indicators of the development of renewable energy
are the volume of electricity generation and the annual indicator of the
introduction of new capacities.

Geothermal energy is energy stored in the form of thermal energy under
the solid layer of the Earth’s surface. Speaking about hydrothermal energy,
some scientists define it as a type of geothermal energy, which is produced
due to the heat of water and steam that are deep underground. This heat is
produced by the Earth’s internal heat sources, including the decay of
radioactive elements and the heat of the Earth’s molten core, and is
harnessed by special power plants and other technologies. One of the main
advantages of hydrothermal energy is its reliability and predictability. Like
other forms of renewable energy, such as solar and wind energy,
hydrothermal energy is constant and reliable, making it an important base-
load energy source. In addition, hydrothermal energy is a clean and

% Opnoe O. O., Omenbuenko B. T'. [IpoGinema BUKOPUCTAHHS TiIpOTEPMAIBHOT
CHepril 3eMili K AIbTEPHATHBH BYIJICBOJHEBHM JDKEpeliaM CHEProHOCIiB B YKpaiHi.
Poseioka ma pospobra naghmosux i cazoeux podosuwy. 2010. Ne 1 (34). C. 121-131.

a IIpo HarmionanpHuii mimaH [iii 3 BiTHOBIIOBAaHOT EHEPreTHKHM Ha MeEpion IO
2020 poxy: posnopsmkenHs Kabinery MinictpiB Ykpainu Bix 01 sxoBtHs 2014 poky Ne
902-p. Oghiyiinuii gichux Yrpainu.2014. Ne 81. Cr. 2298.

169



renewable energy source with little or no greenhouse gas emissions, making
it a greener alternative to fossil fuels®.

There are several challenges in the development and use of
hydrothermal energy. One major challenge is the high upfront costs of
building hydroelectric power plants and other infrastructure, which can
make it difficult for energy providers to justify the investment. In addition,
there are also concerns about the potential environmental impact of
hydrothermal energy development, such as possible air and water pollution,
and potential disruption of local ecosystems.

Aerothermal energy is based on the transportation of thermal energy
from one space to another, thanks to a device called a heat pump, whose
function is to transfer heat from the environment by reversing the natural
flow of heat. Its main advantages are: it is a natural and inexhaustible
energy that does not use fossil fuels; high level of energy efficiency and
productivity; return of investments mostly occurs in a short time; no smoke
or other waste is produced in the production process, since there is no
combustion. Disadvantages of aerothermal energy are: high initial
investment in equipment; low performance in very cold climates®,

The need to comply with and fulfill international obligations in the
energy sector, technological development, existing in the civilized world
mechanisms for stimulating the development of thermal energy production
from natural low-potential sources require the introduction of effective legal
regulation in the field of environmental energy use in our country as well®,

According to the State Agency for Energy Efficiency and Energy Saving
of Ukraine, the annual technically achievable energy potential of
environmental energy in Ukraine is 12.6 million KW per year, and its use
will save about 15.6 billion cubic meters natural gas®.

The expediency of using aerothermal, hydrothermal and geothermal
energy for the production of thermal energy from renewable energy sources
in the conditions of Ukraine is emphasized in the draft order of the Cabinet
of Ministers of Ukraine “On the National Action Plan for the Development

%2 Hydrothermal energy URL: https://www.daviddarling.info/encyclopedia/H/
AE_hydrothermal_energy.html (zara 3Beprenns: 01.07.2023 poky)

33 What is aerothermal energy and what are its advantages and disadvantages? URL:
https://www.ketier.com/en/blog/what-is-aerothermal-energy-and-what-are-its-
advantages-and-disadvantages/ (nara 3sepuenns: 01.07.2023 poky)

3 3apeproxa M. M. EHepris JOBKilIA SK JKEpeNno BiJXHOBIIOBAHOI €HEPTETHKHM:
NPaBOBUH po3pi3 nuTaHHs. FOpuouunull Haykosuil enekmponuuil scypuar. 2023. Ne 7.
C. 206-209.

%  Ewnepris joskimis / JlepkaBHe areHTCTBO 3 eHeproe()eKTHBHOCTI Ta
eneproszbepexernrs Ykpaimm. URL: https://saee.gov.ua/uk/ae/termo-energy (mata
3BepHeHHs: 01.07.2023 poky)
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of Renewable Energy for the Period Until 20307%. It states that in 2020, the
gross final volume of energy consumption from renewable sources in
heating and cooling systems was 52,000 tons of the Earth’s thermal energy
due to heat pumps, including aerothermal — 36,000 tons, geothermal —
10,000 tons, hydrothermal — 6,000 tons. Also, in the draft of this order, it is
established that the assessment of the total contribution (final volume of
energy consumption) expected for each source of renewable energy to
achieve mandatory indicative goals and an indicative intermediate trajectory
of achieving the share of energy from renewable sources in heating and
cooling systems by 2030 should make up: aerothermal — 460,000 metric
tons; geothermal — 160,000 tons per year; hydrothermal — 80 thousand tons
per year.

In addition, the National Economic Strategy of Ukraine for the period
until 2030, approved by Resolution No. 17 of the Cabinet of Ministers of
Ukraine dated March 3, 2021%, defines as one of the key guidelines in the
economic policy of Ukraine the decarbonization of the economy (increasing
energy efficiency, development of renewable energy sources, development
of circular economy and synchronization with the “European Green
Course” initiative). Considering the Economic Development Strategy of
Donetsk and Luhansk Regions for the period until 2030, approved by the
decree of the Cabinet of Ministers of Ukraine dated August 18, 2021 No.
1078-r%. Special attention will be paid to the development of renewable
electricity in the Donetsk and Luhansk regions. A favorable area for the
development of renewable energy is the exclusion zone of the Chernobyl
NPP, which has a developed electric power infrastructure and is located in
an energy deficit region.

The analysis of modern energy legislation provides reasons to note that
the foundations of legal regulation of environmental energy use are
fragmentarily contained in the Law of Ukraine “On Alternative Energy
Sources” of February 20, 2003%, by which aerothermal, geothermal,
hydrothermal are classified as renewable energy sources. Certain positive

% ITpoext posnopsimxenns Kabinery Minictpis Ykpainu “Ilpo Hamionansnuii miuan
i 3 PO3BUTKY BIiJHOBIIOBaHOI eHepreTuku Ha mepiox mo 2030 poxy”. URL:
https://saee.gov.ua/uk/content/elektronni-consultatsii (zata 38epuenns: 01.07.2023 poky)

87 po 3atBepmxenHs HarjionansHOT ekoHOMI4HOT cTpaTerii Ha nepios 10 2030 poky:
nocranosa KaGinery MinictpiB Ykpainu Bin 03 Gepesnst 2021 p. Ne 179.O0¢iyitinui
sicnux Ykpainu.2021. Ne 22. Cr. 1015.

% IIpo 3arBepmxenns CTparterii ekoHOMiYHOTO po3BUTKY JloHenbkoi Ta JIyranchkoi
obusacreit Ha nepion 1o 2030 poky: posnopsykeHHs KaGinery MiHicTpiB Ykpainu Big
18 cepnust 2021 poxy Ne 1078-p. Ogpiyitinuii gicnux Yrpainu. 2021. Ne 75. Cr. 4720.

% TIpo anbTepHaTHBHI JKepena eHeprii: 3akon Ykpainu Bin 20 motoro 2003 poky.
Odgiyiinuii éichux Yrpainu. 2003. Ne 12. Cr. 522.
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developments in the direction of establishing legal basic principles in this
area took place in connection with the adoption of the Law of Ukraine “On
Amendments to the Law of Ukraine “On Alternative Energy Sources”
regarding classification of heat pumps as equipment that uses renewable
energy sources” dated November 1, 2016%. The adoption of this Law was
conditioned by the need to ensure the fulfillment of the obligations assumed
by Ukraine regarding the adaptation of national legislation to the legislation
of the Energy Community, in particular Directive 2009/28/EU of the
European Parliament and of the Council on the promotion of the use of
energy produced from renewable energy sources, hamely the regulation the
question of whether the energy used by heat pumps belongs to energy from
renewable sources.

The innovations made to the Law of Ukraine “On Alternative Energy
Sources” were as follows. First, the definitions of the terms: geothermal
energy, hydrothermal energy and aerothermal energy were provided
(Article 1). All the listed types of energy are energy stored in the form of
thermal energy: geothermal energy — under the solid layer of the earth’s
surface; hydrothermal energy — in surface waters; aerothermal energy — in
the air environment. Secondly, aerothermal, hydrothermal or geothermal
thermal energy obtained with the help of heat pumps refers to that extracted
from renewable energy sources, provided that the final energy output
significantly exceeds the primary energy consumption required to operate
the heat pumps (article 10).

The calculation of the share of energy produced by heat pumps, with the
aim of forming a report for the Energy Community on the progress achieved
in the promotion and use of energy from renewable sources, is carried out in
accordance with the methodology approved by the order of the Ministry of
Regional Development, Construction and Housing of Ukraine dated
March 12, 2018 No 52%'. Heat pumps, depending on the type of heat
transfer medium for extracting/returning heat, are divided into classes:
“soil-air”, “soil-water”, “water-air”, “water-water”, “air-air”’, “air-water”.
Directive of the European Parliament and Council 2010/31/EC of May 19,
2010 on the energy performance of buildings (new edition) in clause 18 of
Art. 2 defines a “heat pump” as a machine, device or installation that

0 TIpo BHecenust 3Min 10 3akony Ykpainu “IIpo aibTepHaTHBHI [pKepena eHeprii”
I10/JI0 BiJHECEHHS TEIIOBUX HACOCIB 10 OOJaJHAHHS, SIKe BUKOPHCTOBYE BiJHOBIIIOBaHI
Jokeperna eHeprii”: 3akoH Ykpaiau Bin 01 mucromama 2016 poxy. Ogiyitinuii gichuk
Vxpainu. 2016. Ne 98. Cr. 3179.

4 Tlpo 3atBepmkeHHs MEeTONMKH OOYHMCIIEHHS YaCTKM EHEprii, BUPOGJIEHOT
TEIUIOBIMH HACOCAMH 3 BiTHOBIIOBAHHX JDKEpeN: Haka3 MiHiCTepcTBa periOHaIBHOTO
pO3BUTKY, OyHIBHHLITBA Ta JKUTJIOBO-KOMYHAIBHOTO TOCHOJApCTBA YKpaiHH Bif
12 6epesnst 2018 poky. Ne 52. Ogpiyitinuii éichux Yrpainu. 2018. Ne 34. Cr. 1210.
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transfers heat from a natural medium such as air, water or soil to buildings
or for industrial applications by changing the direction of the natural flow of
heat so that it flows from a lower temperature to higher*?. Thus, aerothermal
heat pumps use air as a low-potential source (the most common in Europe),
water heat pumps use the water energy of natural and artificial reservoirs,
and geothermal heat pumps are based on the use of soil and groundwater
energy. At the same time, despite the obvious advantages, heat pump
technologies have not yet found proper distribution in Ukraine®.

Clause 31 of Directive 2009/28/EC of the European Parliament and of
the Council of April 23, 2009 on the promotion of the use of energy
produced from renewable sources and which amends and subsequently
repeals Directives 2001/77/EC and 2003/30/EC, it is informed that heat
pumps that allow the use of aerothermal, geothermal or hydrothermal
thermal energy at the appropriate temperature level require electricity or any
other auxiliary energy for their operation. Therefore, the energy used to
operate heat pumps must be deducted from the total heat energy used. Only
heat pumps should be taken into account, the performance of which
significantly exceeds the amount of primary energy resources required for
their operation®.

Regarding the Law of Ukraine “On the Electric Energy Market” dated
April 13, 20174, there are certain inconsistencies with the Law of Ukraine
“On Alternative Energy Sources”. The fact is that the Law of Ukraine “On
the Electric Energy Market” does not include such types of energy as
hydrothermal and aerothermal, which creates a certain legal conflict. In the
Law of Ukraine “On Energy Lands and the Legal Regime of Special Zones

42 Jlupextusa Caporneiicbkoro Ilapnamenty i Paam 2010/31/€C Bin 19 TpaBHs
2010 p.mpo eHepreTHYHi XapaKTepUCTHKHU OyaiBenb (HoBa penakuis). Ogiyiinuil sichuk
Esponeticvrozo Corosy. 2010. L 153. crop. 13.

43 TImatonopa €. O. IIpaBoBi acIeKTH BHKOPHCTAHHS €HEpTii MOBKimms Yxpainu B
yMOBax €BpoiHTerpauii. €eponeiicvkuil 6udip Yxpainu, po3eumox HayKu ma HayioHaibHa
besneka 6 peaniax macwmabHOi BIUCLKOBOI acpecii ma 2n00ANbHUX — BUKIUKIE
XXI cmonimmsa (0o 25-piuus  Hayionanvnozo yuieepcumemy “Odecbka 10puoudna
axademin” ma 175-pivus Odecvroi wikonu npasa): 'y 2 T.: Marepiann MikHap. HayK.-
npakT. koHd. (M. Oneca, 17 uepBus 2022 p.) / 3a 3ar. pex. C. B. Kisanosa. Oneca:
Bupasunumii nim “T'ensBetnka”, 2022. T. 1. C. 644 — 647.

4 Directive 2009/28/EC of the European Parliament and of the Council of 23 April
2009 on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/ EC. Official Journal.
05.06.2009. L 140.

4 Tlpo pumHOK enexTpwuHOi eHeprii: 3akoH Ykpaimu Bim 13 xBitas 2017 poky.
Odgiyiinuii gichux Yrpainu. 2017. Ne 49. Cr. 1506.
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of Energy Facilities” dated July 9, 2010% there is a mention of geothermal,
hydrothermal and aerothermal energy, in particular in Art. 14 provides that
alternative energy facilities using renewable energy sources (solar, wind,
aerothermal, geothermal, hydrothermal, energy waves and tides,
hydropower, biomass energy, gas from organic waste, gas from sewage
treatment plants, biogas), regardless of the purpose of such land plots. In
addition, in Art. 7 established that the land of energy-generating enterprises
includes land plots provided for the location, construction and operation of
facilities for the production of electric and thermal energy — nuclear
installations and facilities intended for the management of radioactive
waste, thermal power plants, thermal power plants, hydroelectric power
plants, hydroelectric power plants, wind power plants, power plants using
solar energy, geothermal power plants, bioelectric power plants and power
plants using other renewable sources of electricity. It can be determined that
the legislator includes aerothermal and hydrothermal energy as other
renewable sources of electricity generation.

As the scientist M. M. Zaveriukha defines, despite these problems,
hydrothermal, geothermal and aerothermal energy has the potential to play a
significant role in the transition to a more sustainable and low-carbon
energy system. Thanks to the development of technology and a better
understanding of the environmental impact of the development of these
types of energy, the importance of these renewable energy sources is likely
to continue to increase in the coming years*’.

6.3. Legal regulation of hydrogen energy

Climate security is a rather complex category that depends on many
factors, in particular, the achievement of climate neutrality throughout the
world. Most of the leading countries declared their intentions in this
direction, and the most successful in turning the slogan into reality were
such leaders as the USA, EU countries, Latin America, China, Japan, and
South Korea. The economic activity of these countries is already today
characterized by the introduction of new methods and technologies, re-
equipment and modernization of production, reduction of negative
emissions into the atmosphere in order to prevent its pollution and the
occurrence of inevitable consequences. This is largely facilitated by the

4 [Ipo 3emIi EHEPTETHKH Ta IPABOBHil PEXUM CIIEIIATLHUX 30H €HEPreTHYHHX
00’extiB : 3akoH Ykpainum Bixg 09 mumus 2010 poky. Bidomocmi Bepxosnoi Paou
Vrpainu. 2011. Ne 1. Cr. 1.

47 3apeproxa M. M. EHepris JOBKULIS SK JUKEPENO BiIHOBIFOBAHOI €HEPTETHKH:
npaBoBHi po3pi3 murtanHsA. FOpuduunui Haykosuti enexmponnuil acypuan. 2023. Ne 7.
C. 206-209.
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transition and comprehensive use of alternative energy sources, in
particular, hydrogen in various spheres of social life.

The process of decarbonization of industry, transport, utilities and
construction in many developed countries has become possible thanks to the
use of hydrogen as an energy source. Experts of the Council on hydrogen
technologies (Hydrogen Council) in their recent report claim that “by 2050,
hydrogen will be needed for 18% of all energy needs of the world.
According to other forecasts, by this time world hydrogen consumption will
grow to 370 million tons per year (by 2100 — up to 800 million tons)*®.

Depending on the variety, hydrogen is characterized by different degrees
of environmental friendliness. There are the following types of hydrogen:

“green” hydrogen is seen as the biggest contributor to global
decarbonization. It is obtained from completely ecologically neutral sources:
water transformed thanks to alternative energy sources. The main lobbyist for
green hydrogen in Europe is considered to be Germany, which has already
abandoned nuclear energy and plans to abandon fossil fuels by 2045;

“plack” or “brown” hydrogen — produced on coal, that is, a fossil
fuel that harms the environment, accelerates inevitable changes in the
surrounding natural environment and gradually recedes into the past;

“pink” hydrogen, which is produced from nuclear electricity;

“grey” hydrogen is obtained from natural gas. It is used in more than
90% of the world’s production, but it leads to significant emissions of
carbon dioxide, which is considered responsible for global warming. Such
hydrogen is relatively cheap compared to “green”;

“plue” hydrogen is produced from gas, but CO2 emissions are
disposed of. The production of “blue” hydrogen is supported by Norway
and the Netherlands*.

By the end of 2019, the world consumed 75 million tons of hydrogen,
mainly in oil refining and ammonia production. More than 3/4 of them are
produced from natural gas, for which more than 205 billion cubic meters of
blue fuel were consumed. Almost all other hydrogen was obtained from
coal. And only 0.1% (100,000 tons) was produced without the use of fossil
hydrocarbons. However, in 2020, the total capacity of newly launched
electrolyzes for the production of hydrogen on the planet immediately
increased several times, although it still amounts to a still insignificant 120
MW of capacity worldwide. However, a real breakthrough may occur in the

48 TlepcrieKTHBH BHKOPICTAHHS BOIHIO Ta POIb YKpainu B €BpomeiichKiii BOMHEBii
eHepreTHYHi i PEBOJTIOLLIT. URL: http://www.atomforum.org.ua/publications/
articles/2020/perspektivi_vikoristannya_vodnyu_ta_rol_ukrayini_v_yevropejskij_vodnev
ij_energetichnij_revolyuciyi (nata 3sepuaenns: 01.07.2023 poky)

49 Bosmesa enepreTrka B Ykpaini : BeG-caitr. URL:https://saee.gov.ua/sites/default/
files/3 Repkin 24 11 2020.pdf (zata 3Bepuenns: 01.07.2023 poky)
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coming years. For comparison; Germany alone plans to build 3 to 10 GW of
electrolyzes by 2030. It is planned that this will reduce Europe’s
dependence on fossil energy sources, reduce the level of carbon dioxide
emissions into the atmosphere by 50% and significantly reduce the cost of
fuel and energy carriers®,

The advantages of hydrogen energy on the global energy market today
include the following factors:

— hydrogen can be produced from ordinary water by electrolysis,
electricity for which is also taken from alternative sources: wind, sun,
biomass. This makes such an energy resource completely ecologically
neutral;

— hydrogen can be used as a means of storing excess electricity
produced from renewable media when its availability exceeds demand. For
example, with the help of hydrogen, energy is accumulated and stored,
which due to certain circumstances is not consumed in full. Instead, it is
processed into hydrogen, which can be stored for years in salt caves or gas
storage, just as natural gas is currently stored. And when energy from
renewable sources is not enough, this hydrogen is used either to produce
electricity or as gas.

The use of hydrogen, in addition to its positive aspects, also has its
drawbacks:

— hydrogen is much more explosive than natural gas. In addition, it
very easily penetrates metals, destroying them. Hence the problems
associated with transportation, and hence the additional costs of the
infrastructure, which must be in perfect condition to be used for such
purposes;

— the cost of hydrogen is the second problem of this alternative energy
source. Experts point out that even the cheapest hydrogen produced in the
standard way using the cheapest electrolysis technology will still be more
expensive than current market prices for fossil sources. However, over time,
technologies will not only develop, but also become cheaper, reducing the
cost of alternative energy sources.

With the aim of turning Europe into a climate-neutral continent,
improving the welfare of citizens, protecting biological diversity, and
greening the economy, on December 11, 2019, the European Green Deal
was announced in the EU, which is a set of political initiatives put forward
by the European Commission. This document envisages reducing

% TlepcriekTHBH BUKOPHMCTaHHS BOJHIO Ta PoJib YKpaiHu B €Bpomneiichkiii BoaHeBii
enepretiuniit  pepomomii. URL:  http://www.atomforum.org.ua/publications/articles/
2020/perspektivi_vikoristannya_vodnyu_ta_rol_ukrayini_v_yevropejskij_vodnevij_energ
etichnij_revolyuciyi (nata 3Bepuenns: 01.07.2023 poky)
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greenhouse gas emissions by at least 50% by 2030 and up to 55% compared
to 1990 levels. The plan is to review each existing law regarding its climate
benefits, as well as to introduce new legislation that would facilitate and
stimulate the implementation of these transformations and innovations.
Unlike a similar set of initiatives introduced in the US and designed to last
10 years, the EU intends to reach net zero within three decades. However, in
scientist K.M. Karakhanian opinion, the European Green Deal is not so
much about climate policy as it is about the green concept of economic
modernization and economic growth, stimulation to ensure human life in
harmony with the planet and its resources®.

This concept of “green” transition was reflected in the adoption of
national hydrogen strategies in many leading countries of the world, and on
July 8, 2020, a single document was adopted at the EU level. The European
hydrogen strategy for a climate-neutral Europe is designed to ensure energy
efficiency in production and consumption, as well as to contribute to the
decarbonization of the latter. An important part of the European energy
policy is international cooperation. The EU intends to develop cooperation
on renewable electricity and clean hydrogen with neighboring countries and
regions to support their clean energy transition and sustainable
development. Taking into account the natural resources, interconnectedness
of the infrastructure and technological development, the countries of the
Eastern and Southern Partnership are named as priority partners of the EU
in this case, and Ukraine is named separately. According to the estimates of
the European Commission, by 2030 it will be possible to install electrolyzes
for the production of hydrogen with a total capacity of 40 GW in the
countries of the Eastern and Southern Partnership. It is important that this
hydrogen must be produced from renewable energy sources, that is, it must
be “green”.

The development of hydrogen technologies in Ukraine is an integral
component of energy independence, which acts as a guarantee of the state’s
national security. First of all, Ukraine joins the efforts of the EU regarding
this initiative by implementing the principles of sustainable development,
reducing greenhouse gas emissions, increasing the use of alternative energy
sources, preserving natural ecosystems, protecting the health and well-being
of citizens from the consequences of climate change, reducing the
production and consumption of energy-intensive products, ensuring the
competitiveness of Ukrainian manufacturers and enterprises.

1 Kapaxansu K. M., 3aBeproxa M. M. MiKHapoIHO-TIDABOBi acCIEKTH PO3BUTKY
BOJIHEBOI €HEPreTHKU Ta Micne YKpaiHH B IboMy mpomeci. [uinposcvkuil HayKoguii
yaconuc nyoniuHo2o ynpaeninus, ncuxonoeii, npasa”. 2022. Ne 5. C. 72—-76.
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The European Hydrogen Strategy envisages that every fourth hydrogen
generation outside the EU will be produced by Ukraine. At the same time,
the European Commission clearly stated that our country is not going to be
turned into a commodity appendage as a producer and supplier of “green”
hydrogen. The EU is ready to contribute financially and organizationally to
the creation of the internal market so that innovative technologies are
integrated into the national economy and industry. Thus, in order to enter
the European market, Ukraine must provide conditions for the use of
hydrogen in transport, in the metallurgical and chemical industries.
Germany should provide key assistance in this direction. The two countries
signed the “Joint Statement on the Start of Energy Partnership”, which will
include, in particular, cooperation in the field of hydrogen supplies from
Ukraine to Germany, as well as the construction of hydrogen production
capacities at Ukrainian hydroelectric power stations.

The main directions of such production are three colors of hydrogen:
“pblue” from natural gas, “green” from renewable energy sources, and
“pink” from nuclear energy. In addition, the export of hydrogen is possible
thanks to the use of the national gas transportation system for its
transportation to Europe. Therefore, the conversion of the gas transportation
network and hydrogen storage facilities will allow Ukraine to maintain its
importance as a transit country of energy resources in the 21st century.

The European Green Course creates a wide space for mutually
beneficial synchronization of Ukrainian policy and legislation with relevant
EU legislation, as well as cooperation between Ukraine and the EU in key
areas of the energy complex. “Hydrogen, as an ecologically clean source of
energy, has a chance to achieve not only climate neutrality, but also to
ensure the growth of our country’s economy, get rid of energy dependence
and be a worthy player on the international stage. As experts note, hydrogen
energy in the world is a large competitive market with a geopolitical
component®?,

Since 2020, the Government of Ukraine, with the support of the United
Nations Economic Commission for Europe, has been working on the Road
map for the development of the domestic hydrogen market, as well as the
preparation of the Concept of Hydrogen Energy and legislation for the
effective functioning of the latter. Our country actively participated in the
use of alternative energy and began to modernize its own industries, paying
significant attention to hydrogen energy. In 2021, the Ministry of Energy of

52 Bonnena €HEepreTHKa — MOXKJIMBICTB Ul YKpaiHU CTaTH MOTYXXHUM TPaBLEM Ha
MiKHapomHiii eneprermuniit apemi. URL: https://www.kmu.gov.ua/news/vodneva-
energetika-mozhlivist-dlya-ukrayini-stati-potuzhnim-gravcem-namizhnarodnij-
energetichnij-areni. (zara 3Beprenns: 01.07.2023 poky)
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Ukraine developed a project of the Road map for the production and use of
hydrogen in Ukraine, which was intended to become the basis for the
development of the Hydrogen Strategy of Ukraine and to promote the
creation of hydrogen energy as a new energy subsector of the country. The
latter, through the implementation of the latest technologies, the creation of
domestic scientific, scientific and technical, technological and production
infrastructure, will gradually provide a significant share of the needs of the
energy and transport industries of Ukraine in environmentally clean energy.

The road map for the production and use of hydrogen envisages the
concept of using hydrogen in the energy, transport, and industrial sectors of
the economy. In addition, three stages of formation of the specified industry
are defined. In the short term, it is predicted to transport hydrogen in a
gaseous state in tanks — with the help of trucks. In the medium-term
“horizon” — the transportation of liquid hydrogen by railways and water
transport (in particular, along the Danube River, which can be a source of
fresh water for electrolysis). And in the long term, the use of gas pipeline
infrastructure for transporting synthetic gas in large volumes, including for
export %,

A detailed analysis of the document shows that, despite all its positive
and progressive achievements, the Road map does not contain a specific
plan, detailed budget and investment calculations, technological
documentation, or even more technical standards and regulations. It is more
like a “declaration of cooperation”, which should be detailed both in
regulations and in technical and estimate documents. Another shortcoming
of this act is that it does not take into account a complex set of negative
factors that may make it impossible to implement hydrogen energy in our
country within the next 10 (if not 20) years. Among the latter, the following
can be named:

— the high cost of production, which is that while emphasizing the
positive environmental effect of hydrogen, at the same time, we should not
forget that from an economic point of view, this segment is currently too
expensive. Hydrogen energy requires significant financial infusions and
currently appears to be a loss-making sector compared to other alternative
energy carriers, not to mention fossil sources;

— in order for hydrogen to truly be an ecological energy resource, it
must be produced by electrolysis using renewable energy sources. However,
the most important problem in this context is the lack of large capacities of
renewable energy and places for the accumulation and storage of hydrogen

%3 'paxnan O. BoaHesa eHepreTuka: 4oMy Ipo Hei Tak 6arato roBOpPSATH i 0 40T
Tyt VYxpaina. URL: https://ucap.io/vodneva-energetyka-chomu-pro-neyi-tak-bagato-
govoryat-i-do-chogo-tut-ukrayina/ (zata 3sepuenns: 01.07.2023 poky)
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energy. In Ukraine, the role of maneuverable capacities is performed by
coal-fired thermal power plants, which, according to statistics, are the
biggest polluters of the environment. Therefore, under such circumstances,
the production of “green” hydrogen is hardly justified and realistic;

— even “environmentally clean” electrolysis technology for energy
hydrogen production is associated with significant emissions of carbon
dioxide, which will only worsen the environmental situation. Thus, the
development of hydrogen energy is impossible without the introduction of
effective carbon utilization or processing technologies. At present, methods
of injecting carbon dioxide “underground” are used abroad (so far on a
limited scale) — in particular, to wells left over from oil and gas extraction,
saline and coal layers that have lost their industrial value. There is another
way: using carbon dioxide as a raw material for obtaining useful oxygen-
containing compounds. However, the widespread use of this technology,
again, requires strong investments, which are currently insufficient;

— the unsatisfactory condition of the gas transportation system, which
should be used for the transportation of energetic hydrogen. European
experience shows that such objects can function normally only if they are in
proper technical condition, because due to volatility and low atomic mass,
hydrogen slips through the smallest cracks and is explosive®.

With the aim of developing hydrogen energy on a par with EU
countries, using the existing gas transportation system, determining the
logistics capabilities of the country, as well as supplying energy produced
from hydrogen to industrial and household consumers in 2021, the process
of preparing the Hydrogen Strategy of Ukraine was started. This document
was supposed to become the basis for achieving energy independence of the
country and international cooperation, especially with the USA.

In December 2021, the presentation of the country’s Hydrogen Strategy
project took place: “Hydrogen Country. Energy revolution”, the authors of
which were the Ukrainian Hydrogen Council and the Institute of Renewable
Energy of the National Academy of Sciences of Ukraine. This document
contains a complete list of measures that are necessary for the green
transformation of the country. In addition, it is emphasized that the
production and export of hydrogen will contribute to the attraction of
investments in the national energy, industry and transport sector. At the
same time, the State budget will be able to receive considerable revenues,
and Ukrainians — thousands of new jobs. The immediate goal of the

% Tiramup O. BonHeBa eHepreTvka B VYKpaiHi: Juumle Ha PiBHi PO3MOB, @ YH

peanbHo?  URL  :  https://www.ukrinform.ua/rubric-economy/3315760-vodneva-
energetika-v-ukraini-lise-na-rivni-rozmov-a-ci-realno.html (mara 3BEPHEHHS:
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Hydrogen Strategy of Ukraine should also be the development of a
regulatory framework for the regulation of the hydrogen energy sector, as
well as the transformation of Ukraine into a leader in hydrogen technologies
by 2030, and into a hydrogen hub of Europe by 2050%°.

From February 24, 2022, due to the military aggression of the Russian
Federation against Ukraine, the implementation of the specified projects and
plans was temporarily suspended. The primary task of the post-war
reconstruction of the country should be energy security, where “green”
transformation will be a priority direction. In addition, the energy sector
should develop on European principles and values, priority among which is
the preservation of the natural environment and sustainable development of
society, including through the use of hydrogen technologies. The final
revision and adoption of the Hydrogen Strategy of Ukraine should
determine the ways of development of hydrogen technologies and the
corresponding infrastructure in all spheres of the economy, outline plans
and sources of financing in the following directions. According to scientists,
the mandatory components of the Strategy should be:

1) the issue of the volume of hydrogen production in Ukraine for the
needs of the domestic market and export;

2) criteria for the development of hydrogen energy infrastructure
(production of own electrolyzers and other equipment);

3) development of the hydrogen accumulation, storage and
transportation system (use of the gas transportation system, construction of
gas holders, etc.);

4) conversion of municipal transport to hydrogen (production of fuel
cells);

5) application of hydrogen technologies in the field of heavy industry.

An important aspect of the development of the national hydrogen market
is the inclusion of this area in the list of National programs of the project of
the Recovery Plan of Ukraine, on which the post-war reconstruction process
will be based. The volume of future investments in the national program
“Energy Independence and Green Course” is currently estimated at 130
billion dollars. In particular, it envisages increasing the power of “green”
energy by 3 times — up to 30 GW. In addition, 15 GW of electrolysis

%5 Tlo 2050 poky Ykpaina ctaHe BogHeBUM Xxa6oM €BpoIH: Tpe3eHTOBaHO BojHeBy
crparerito Ykpainu. URL: https://hydrogen.ua/ua/novyny/1519-do-2050-roku-ukrajina-
stane-vodnevim-khabom-evropi-prezentovano-vodnevu-strategiyu-
ukrajini#:~:text=Haitomnx1010%20meT0or0%20BogaeBoi%20cTpaterii%20Ykpainu,noua
Tok%(nara 3sepreHHs: 01.07.2023 poky)
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capacity for the production of “green” hydrogen will be built, and hydrogen
transport infrastructure will be tested and expanded®®.

Ukraine’s participation in the transition to hydrogen technologies will
give the country a chance to rebuild the destroyed energy system, for which
renewable generation and the attraction of new investments are important.
In January 2023, the Vice-President of the European Commission, Frans
Timmermans, together with the country’s top political leadership, discussed
the energy sustainability of Ukraine and agreed that its post-war
reconstruction should be based on the principles of the European Green
Deal, as it has high indicators of alternative energy that can be used to
reduce European dependence from Russian fossil fuels. During the meeting,
clear rules for the production of hydrogen as a leading “green” energy
carrier were discussed. Together with representatives of the hydrogen and
energy sectors of Europe, the “Timmermans Recovery Plan” was
developed®. This Plan will help rebuild Ukraine with an emphasis on its
renewable energy sources and ability to become a major player in the
hydrogen sector. The plan includes the following issues:

a) post-war restoration of Ukraine’s energy infrastructure;

b) production of hydrogen from alternative sources and ammonia, the
reserves of which are available on the territory of the state;

c) storage and transportation of hydrogen intended to meet EU needs;

d) development of national sectors of the economy, in particular,
transport, industry, which are adjacent to the energy sector;

e) involvement of Ukraine in large investment “green” projects as an
equal player.

In February 2023, Ukraine and the EU signed a Memorandum of
Strategic Partnership in the field of renewable gases. The last ones are
hydrogen and biomethane. Thanks to the Memorandum, Ukraine can
become a key supplier of hydrogen for Europe and thereby improve its
economic situation and ensure its energy independence. As experts note,
“the great war and the lack of a legislative basis should have completely
stopped the introduction of hydrogen technologies in Ukraine. Instead,
Ukrainian business continues to persistently put hydrogen facilities on the
country’s energy map”®,

% TIpoextu mnammporpamu. URL: https:/recovery.gov.ua/project/program/energy-

independence-and-green-deal (nara 3sepuenns: 01.07.2023 poky)

5 TInan Timmepmanca no Binbynosi Ykpainu. URL: https://hydrogen.ua/ua/novyny/
1646-plan-timmermansa-po-vidbudovi-ukrajini (zata 3Bepraenns: 01.07.2023 poky)
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6.4. European hydrogen strategy:
definition, tasks, institutions for implementation

The use of fossil fuels causes up to 73% of all greenhouse gases in the
world to enter the atmosphere. The energy and transport sectors, which
operate mainly on coal, gas and oil, are priorities for reform. Therefore, the
fulfillment of the objectives of the European Green Course will be
facilitated by an increase in the share of renewable energy sources, as well
as the production of new generation energy carriers with their help, in
particular, hydrogen. Hydrogen is expected to transform the economy in
four major application areas: transportation, industry, energy, and utilities.
This includes industrial hydrogen production, storage, transportation and
power supply, clean energy for buildings, and heating and cooling.

This concept was reflected in the adoption of national hydrogen
strategies: in Japan (2017), South Korea (2019), New Zealand (2019),
Australia (2019), the Netherlands (2020), Norway (2020), Portugal (2020),
Germany (2020), France (2020), and on July 8, 2020, a single document
was adopted for the entire EU — the European Hydrogen Strategy or, as it is
also called, the Hydrogen Strategy for a Climate Neutral Europe.

The purpose of this document is to initiate a new technological
revolution in Europe. The main priority of the Strategy is promoting the use
of “green” renewable hydrogen, decarbonization of production, as well as
supporting the European industry in the construction of capacities for the
production of the latter. It is planned to replace carbon-based energy carriers
and by 2050 to turn Europe into the first continent where emissions of
greenhouse gases into the atmosphere will not exceed the volume absorbed
by the ecosystem.

The strategy contains a road map that provides for three phases of the
transition to full-scale production and use of pure hydrogen:

— 2020-2024: it is planned to install pure hydrogen electrolyzes with a
capacity of 6 GW and produce 1 million tons of hydrogen; carry out
decarbonization of existing hydrogen production from fossil sources;

— 2025-2030: hydrogen should become an integral part of the
integrated energy system, there will be a need for its long-distance
transmission; the installed capacity of pure hydrogen electrolyzes should
reach 40 GW, and its production should reach 10 million tons;

— 2030-2050: pure hydrogen should become a self-sufficient and
widespread energy carrier, which should be combined with significant
development of renewable sources of electricity.

At the first stage of the implementation of the Strategy in the EU, the
European Clean Hydrogen Alliance was created, which includes
government bodies, public agencies, research centers, financial institutions,
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leading European energy and industrial companies, and public
organizations. The purpose of the Alliance’s action is the implementation of
the European Hydrogen Strategy, as well as the discussion of investments in
the infrastructure of the hydrogen economy throughout Europe, the volume
of which may reach 430 billion euros by 2030. In 2021, Ukraine joined the
European Pure Hydrogen Alliance.

In addition to the road map, the Strategy contains the following tasks:

— promoting investments in the hydrogen sphere, in particular,
through the use of funds from the EU and the European Clean Hydrogen
Alliance (only in the field of hydrogen production, the expected need for
investments is 180-470 billion euros by 2050);

— support for the production and consumption of pure hydrogen,
including transportation and final consumption (oil refining, steel,
ammonia, truck and rail transport, synthetic fuels);

— standardization and certification;

— development of infrastructure (networks) and market rules for pure
hydrogen;

— promotion of research and innovation;

— international energy cooperation, in particular, with Ukraine.

It is international cooperation that is designed to ensure the
implementation of the Strategy, since the production of only half of the
required volume of hydrogen is planned in the EU countries, the rest must
be imported to Europe, including from Ukraine. According to the estimates
of the same Institute of Renewable Energy of the National Academy of
Sciences, our state has the potential to produce more than 500 billion cubic
meters of “green” hydrogen per year. This should be enough for both
domestic needs and exports.
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CHAPTER 7. USE OF ALTERNATIVE ENERGY SOURCES
IN INTERNATIONAL LEGAL PROCESSES

7.1. Global prerequisites of the energy transition

The modern world is engulfed by a number of complex crises, of which
the climate crisis is of existential importance, and therefore the most
threatening. The active search for ways to counter the rapidly approaching
ecological catastrophe has led developed countries to realize that it is time
to change the usual trajectory of human civilization development. Today,
society is on the verge of fundamental changes in its usual way of life, and
this did not happen unexpectedly. Over the course of several decades, two
fundamental currents were formed in the doctrine, which completely
oppositely portrays the exit of civilization from the climate crisis: the
concept of green growth (green growth) and the concept of anti-growth
(degrowth).

The discourse on green growth was initiated by international
organizations, mainly the UN, the OECD and the World Bank. The concept
of green growth was officially proposed during the Fifth Ministerial
Conference on Environment and Development, held in March 2005 in
Seoul, when 52 governments of Asia and the Pacific agreed to follow the
“Green Growth” path . Since then, green growth has been considered the
most acceptable solution to stop the degradation of the natural environment
2, In 2008, the UN Environment Green Economy Initiative was launched?®.
The EU followed this path at one time, because ten years ago in a number of
program documents (Strategy “Europe 20207, Biodiversity Strategy to
2020, Roadmap to an energy-efficient Europe) the European Commission

! D’Souza R. Green growth: Ideology, political economy and the alternatives.
Strategic Analysis. 2017. Vol. 41. P. 204-206.

2 Sandberg M., Klockars K., Wilén K. Green growth or degrowth? Assing the
normative justifications for environmental sustainability and economic growth through
critical social theory. Journal of Cleaner Production. 2018. Vol. 206. P. 133-141;
Loiseau, E., Saikku L., Antikainen R., Droste N., Hansjiirgens B., Pitkanen K.,
Leskinen P., Kuikman P., Thomsen M. Green economy and related concepts: An
overview. Journal of Cleaner Production. 2016. Vol. 139. R. 361-371.

3 Ossewaarde M., Ossewaarde-Lowtoo R. The EU’s Green Deal: A Third Alternative
to Green Growth and Degrowth? Sustainability. 2020 Vol. 12. R. 9825.
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presented its green growth strategy as a way to overcome the financial crisis
with the help of green incentives , environmental policy and green
innovations. The appeal of the idea of green growth is that environmental
protection is seen as a high-return investment opportunity rather than a
costly constraint*. Green growth strategies consist of the coordination of
economic activity and environmental problems®. That is why the concept of
green growth was very liked and actively accepted by the existing political
institutions, since it did not require a change in the state system and political
and economic structures, which are mostly strongly connected with
“brown” production. The discourse of green growth is based on the belief
that economic growth can be “decoupled” from violence against the natural
environment, and that it is possible without excessive exploitation of natural
resources®. These have not been confirmed in practice, as empirical
scientific studies prove that economic development in the direction of
increasing GDP and real income per capita inevitably leads to an increase in
the consumption of energy and natural resources’. That is, the concept of
green growth has demonstrated its inability to solve the deep crisis facing

4 Loiseau, E., Saikku L., Antikainen R., Droste N., Hansjiirgens B., Pitkanen K.,
Leskinen P., Kuikman P., Thomsen M. Green economy and related concepts: An
overview. Journal of Cleaner Production. 2016. Vol. 139. R. 361-371; Bowen A,
Frankhauser S. The green growth narrative: Paradigm shift or just spin? Global
Environmental Change. 2011 . Vol. 21. R. 1157-1159; MacArthur JL , Hoicka CE ,
Castleden H. , Das R., Lieu J. Canada’s Green New Deal: Forging the socio-political
foundations of climate resilient infrastructure? Energy Research & Social Science . 2020.
Vol. 65 . URL: https://www.sciencedirect.com/science/article/pii/ S2214629620300190
?via%3Dihub (access date: 02/10/2021); Rosenbaum E. Green growth — Magic bullet or
damp squib? Sustainability. 2017. Vol. 9. R. 1092; Vazquez-Brust D., Smith AM, Sarkis
J. Managing the transition to critical green growth: The green growth state. Futures.
2014. Vol. 64. R. 38-50.

5 Bowen A., Hepburn C. Green growth: An assment. OxfordReview of Economic
Policy. 2014. Vol. 30. Issue 3. R. 407-422; Wanner T. The new “passive revolution” of
the green economy and growth discourse: Maintaining the “sustainable development” of
neoliberal capitalism. New Political Economy. 2015. Vol. 20. R. 21-41.

& Machin A. Changing the story? The discourse of ecological modernization in the
European Union. Environmental Politics. 2019. Vol. 28. R. 208-227; Sandberg M.,
Klockars K., Wilén K. Green growth or degrowth? Assing the normative justifications for
environmental sustainability and economic growth through critical social theory. Journal
of Cleaner Production. 2018. Vol. 206. P. 133-141; Loiseau, E., Saikku L.,
Antikainen R., Droste N., Hansjiirgens B., Pitkanen K., Leskinen P., Kuikman P.,
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Production. 2016. Vol. 139. R. 361-371.
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Vol. 13. R. 6440.

186



humanity. Green capitalism can be compared to cosmetic repairs, while
human activity on the planet requires capital repairs.

The antagonistic concept, the idea of anti-growth (degrowth), is much
more radical, and therein lies the reason that it still remains untested. While
the discourse on green growth assumes an economy that, developing
upward, should become more ecological, the discourse on anti-growth
questions the very model of growth and perceives it as ecologically
irresponsible®. The main idea of this ideological trend is that without a deep
correction of the chosen course, industrial societies will suffer more and
more from growing environmental crises®. Apologists of the concept of
degrowth call for abandoning the growth of the economy, from the current
level of consumption — that is, their main idea is the need for a total
reduction of human activity on the planet, a conscious reduction of the
needs of humanity, the satisfaction of which pushes the economy to
constantly increase production volumes. For example, a group of scientists
calculated that « the growth of economic activity leads to an increase in
emissions and at the same time cancels out the positive impact of green
energy.” These results prove the need for significant changes in legislation
aimed at reducing emissions, as green energy alone is not enough to achieve
this goal®. « There are interesting studies that support the thesis about the
need to establish strict growth limits, without which greening initiatives will
be completely ineffective and ineffective!?.

In our opinion, despite serious scientific arguments, the concept of anti-
growth is known to be a loser and doomed to opposition. This is explained
by the fact that, having adopted it, the government of any state will
inevitably face: a) “Resistance from its own society (or at least part of it),
because the implementation of the ideas of degrowth directly entails a
decrease in the standard of living and comfort; b) business resistance, as
artificial inhibition of economic development is perceived as hostile
behavior. In today’s world, which is imbued with ideas of competition,
national protectionism, non-tariff barriers, trade ties, etc., retarding the

8 Ossewaarde M., Ossewaarde-Lowtoo R. The EU’s Green Deal: A Third Alternative
to Green Growth and Degrowth? Sustainability. 2020 Vol. 12. R. 9825.

® Rowe JK The Green New Deal, Decolonization, and/as Ecocritique. New Political
Science. 2020. Vol. 42. Issue 4. P. 624-630.

10 pjlatowska M., Geise A., Wlodarczyk A. The Effect of Renewable and Nuclear
Energy Consumption on Decoupling Economic Growth from CO2 Emissions in Spain.
Energies. 2020. Vol. 13. Issue 9.

11 Cox S. That green growth at the heart of the Green New Deal? It’s malignant.
Counterpunch.  2019. URL: https://www.counterpunch.org/2019/01/17/that-green-
growth-at-the-heart-of-the-green-new-deal-its-malignant/ (access date: 12.02.2021)
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development of a certain single country will be politically considered as
treason. Of course, no political force will commit such suicide.

However, climate problems await their solution, and therefore a third
alternative concept appeared, which was called the Green Deal (by analogy
with Theodore Roosevelt’s New Deal, which brought the USA out of the
Great Depression of the 1930s). The main idea of the Green Deal is a large-
scale structural restructuring of the economy on ecological grounds. In
contrast to the concept of green growth, the Green Deal does not simply
involve the introduction of innovative green technologies at enterprise — it
involves a structural change and a complete renewal of the energy industry,
significant quantitative changes in the management of agriculture and
industry, the withdrawal of significant areas from economic use and their
active afforestation and /or transformation into nature reserves. That is, the
scale and depth of transformations proposed by the concept of the Green
Deal are much greater than those proposed by its predecessor, the concept
of green growth.

At the same time, it has some similar features to the ideological basis of
the concept of degrowth — they can be traced in strict limits on emissions,
the prospective cessation of the use of fossil fuels, etc. However, there are
two fundamental differences between the Green Deal and degrowth
concepts:

1) social — an integral component of the Green Deal is not only the
preservation of the standard of living and comfort of the middle class during
all environmental transformations but also the improvement of the standard
of living of the poor and the reduction of social inequality in society. The
ideas of the Green Deal are aimed at realizing a double goal: on the one
hand, prosperity for all members of society, and on the other hand,
overcoming negative manifestations of anthropogenic influence (including
floods, droughts, desertification, heat waves, diseased environment, mass
extinction, habitat degradation and destruction of food supply systems)*2. If
the concept of degrowth puts irresponsible behavior and the consumerist
model of the existence of the middle class at the center of environmental
problems, the concept of the Green Deal tries to establish the priority of
ecology without loss of well-being. It is because of this that critics believe
that the Green Deal is simply “another vision of citizen apathy, which is
combined with expert activity to keep things as usual®®. « Nevertheless, the

12 Ossewaarde M., Ossewaarde-Lowtoo R. The EU’s Green Deal: A Third
Alternative to Green Growth and Degrowth? Sustainability. 2020 Vol. 12. R. 9825.

13 Timothy WL A Green New Deal: Why Green, How New, and What is the Deal?
Critical Policy Studies. 2009. Vol. 3. Issue 1. R. 14-28.
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social component of the Green Deal is extremely important, as it is declared
that “citizens are and must remain the driving force of the transition” 1#;

2) economic — if the concept of degrowth insists on the need to curtail
human economic activity, then the concept of the Green Deal aims at the
further development of the economy and even its growth, but already on
other, climate-neutral, stable conditions. Foreign researchers conclude that
the Green Deal is based on the belief that the environmental crisis can be
overcome with the help of green technologies without any reduction in
growth, that is, without harming prosperity and a stable standard of living of
the middle class®.

So, based on the approbation of the concept of green growth in some
developed countries of the world over the last decade, its half-hearted, and
therefore insufficient, impact on solving the problems of sustainable
development was clearly demonstrated. Based on the results obtained
(including the progression of climate change and increasing climate
injustice), it became clear that green growth is not capable of solving the
existing problems. That is why this idea was replaced by the latest Green
Deal concept, which is currently at various stages of implementation in
some countries of the world. Analyzing this process, it should be recognized
as not just another ecological flirtation — the Green Deal concept is the
embodiment of a new global trend that will only gain momentum and
further spread. In this connection, domestic science faces an important
question about the impact of this trend on Ukraine and the place of our state
in this process, which will be discussed in the following subsections.

Based on the results of the research, some conclusions can be drawn.
First, the Green Deal concept is quickly becoming a global environmental
trend, which implies a fundamental change in the paradigm of civilizational
development. Ukraine will not be able to avoid this process or only simulate
joining it. In addition to its obligations to the world community, Ukraine
will be pushed to take appropriate real actions by specific states, whose
costs for greening will force them to closely monitor similar actions on the
part of Ukraine.

Secondly, the Green Deal concept must be perceived as an ideological
basis, the embodiment of the general goal of saving the planet from a
climate catastrophe. It is necessary to avoid a simplified understanding of
this concept as a certain universal plan of actions, tasks and indicators,

14 European Commission. The European Green Deal. URL: https :// ec . Europe. eu /
info / sites / info / files / european — green — deal — communication _ en . pdf (date of
application: 12.02.2021)

15 Ossewaarde M., Ossewaarde-Lowtoo R. The EU’s Green Deal: A Third
Alternative to Green Growth and Degrowth? Sustainability. 2020 Vol. 12. R. 9825.

189



which are mandatory for absolutely all countries from Germany to
Zimbabwe. In fact, the idea of the Green Deal, refracted through the prism
of each country, takes on a unique appearance, forms the individual, most
optimal path of each state to the global goal®®.

7.2. International legal regulation of alternative energy

The modern stage of the development of civilization is connected with
the satisfaction of the ever-increasing needs of society and the level of the
quality of life of the population. This leads to a rapid increase in the
consumption of resources on the planet, including energy. The exhaustion
and impossibility of reproduction in full of the latter, their use in such a way
that negatively affects the surrounding natural environment and worsens the
global ecological situation, forces humanity to look for new opportunities to
satisfy their needs.

In this regard, the issue of encouraging states to reduce or abandon the
use of traditional energy sources and increase the specific weight of energy
obtained from alternative (renewable) sources appears on the agenda of the
world community®’. Globalization of the world economy has led to the so-
called fourth industrial revolution (or green environmental revolution or
energy revolution). All these phenomena are a consequence of the
widespread use of alternative energy in the world. It has become not only a
popular trend, but also in some places aims to completely replace traditional
energy to ensure a balanced development of the economy, energy and
ecology. As H. A. Hryhorievar’eva rightly points out, “the active
development of alternative energy is more than just another innovation.
This is a new way of functioning of the energy system, which has its own
characteristics, and potential threats and requires the development of
appropriate legal approaches to its regulation®®”.

It is the ecological component and its preservation that is of primary
importance, since the disturbance of the climatic balance caused by the
emission of greenhouse gas leads to climate change, which is accompanied
by powerful hurricanes, dust storms, drought, or, conversely, large-scale

16 T'purop’ea X. A. Green Deal Ta Ykpaina: po3aymMu Npo MpaBoBi MepCHEKTHUBH.
Exonociune npaso. 2021. Ne 1-4. C. 25-32.

7 Yymawenko 1. €. MiKHapOAHO-TIDABOBE PETYIIOBAHHS  aJbTEPHATHBHOL
eHepreTuku. FOpuouunuil nayxosuii enexmponnuti scypran. 2021. Ne 1. C. 143-146.

18 I'purop’eBa X. A. Po3BUTOK aJlbTEPHATHBHOI EHEPreTUKH SIK (PaKTOp TepersmLy
METOJOJIOTIYHMX  3acajJl pEryjIloBaHHSA arpapHHX, 3€MEJIBHHX Ta CKOJOTIYHHX
IPaBOBITHOCHH. AKmyanvni npagosi npobiemu iHHOSAYIHO20 PO3BUMKY aspocdepu:
30ipHUK MatepialmiB Hayk.-mpakT. koH(. (M. Xapkis, 20 muctomaza 2020 p.) / 3a pex.
A. Il T'erbmana, M. B. lllyneru, T. B. Kypman. Xapkis: FOpaiir, 2020. C. 130-135.
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floods. In this case, it is absolutely necessary to reduce the pressure on
ecology and switch to energy sources offered by nature: energy from the
sun, wind, water, use of biofuel or biogas,etc.

The energy issue threatens to grow into a major world problem, much
more complex and vital than all other “world” problems, including
economic, political, social, ecological, food and others, because the basis of
real ways to solve them is the question of having sufficient energy
resources. The energy sphere is actually recognized as one of the most
complex in the modern world, and energy problems require a
comprehensive solution in the focus of sustainable development®.

The world community has decided that there is currently no alternative
to the development of renewable energy. In addition, the introduction and
use of alternative energy not only reduces greenhouse gas emissions into the
atmosphere but also ensures stability in the energy complex by reducing the
consumption of traditional minerals (gas, oil, coal, etc.).

At present, it is obvious that the solution of global energy problems is
not possible with the help of unilateral efforts of individual countries — the
collective efforts of the world community are needed here. At the same
time, such joint activity should not prevent the implementation of the
principle of state sovereignty over its natural resources?. Therefore, a stable
mechanism of international legal regulation of the studied relations should
contribute to the achievement of the specified goals of ensuring the world’s
energy security and sustainable ecological development. The national
legislation of Ukraine is not isolated from the legal process that takes place
at the international level, on the contrary: Ukraine is actively involved in the
international legal development of alternative energy. Taking into account
the above, it is advisable to single out two main areas of regulation of
renewable energy: international contractual and institutional.

International contractual regulation is characterized by the fact that
currently there is a large number of international legal acts in the energy
sector, in the field of environmental protection, which directly or indirectly

1 Xaputonosa T. €. AnbTepHaTHBHi [pkepena eHeprii B YKpaiHi: mpobiemu Ta
repeBard BUKOPUCTAHHSA. AKmyanbHi npobremu wpuouyHoi Hayku: 30IpHUK Te3
MixHap.HayK.-ipakT.  koH(}.  “/leB’ATHaAIsTI  OCIHHI  IOPUAMYHI  YHUTaHHA”
(M. Xmenmpaunpkuit, 23  xoBTHI 2020 poky). XMeNbHUIBKAN: XMETbHUIBKUN
YHIBEpCUTET yIpaBiliHHs Ta npaBa iMeHi Jleoniga FO3bkoBa, 2020. C. 294-295.

2 Kapaxausn K. M. Oco6nuBOCTI NpaBoBOTO pETYIOBAHHS abTEPHATHBHOL
eHepretnkn B kpaiHax Awmepuku (CIHA, Kanmama, kpainm JlatuHcbkoi Amepukn).
Mixcnapoonuii naykosuii sicypran “IHTEPHAYKA”. Cepia: “FOpuouuni nayku”. 2021.
Ne 1 (35). C. 68-75.

2 Binompkuit C. JI. MixkHapogHO-IpaBOBE perysioBaHHSA y cdepi eKoJoriyHo
OpIEHTOBAaHOI EHEepreTHKH: aBToped. IHC. ... HOKT. fopui. Hayk: 12.00.11. Kuis,
2016. 40 c.
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regulate relations in the field of alternative energy. In recently adopted acts
at the international level, such as the Rio+20 Declaration of the United
Nations (UN) Conference on Sustainable Development (2012), the
resolution of the Parliamentary Assembly of the Organization for Security
and Cooperation in Europe (OSCE PA) on environmental security (2013),
the International Energy Charter (2015), the declaration of the Sustainable
Development Summit “Transforming our world: Agenda for sustainable
development until 2030 (2015), the Association Agreement of Ukraine
with the EU and its member states (2014), the common thread is the idea
that activities in the field of energy must meet the needs of sustainable
development and the requirements of environmental protection?.

Many international conferences and programs on environmental
protection were devoted to the issue of climate change and possible ways to
prevent this process, decarbonization of production. Thus, the UN
Conference on the Environment on June 16, 1972 in Stockholm
Zrecognized the global nature of environmental problems in the modern
world and emphasized the need to create effective international mechanisms
for improving the environmental condition. As a result, the Stockholm
Declaration on the Environment was adopted, which indicates a close
connection between the need to protect the environment and the socio-
economic development of mankind?. It also defined the main directions and
principles of international environmental protection in such areas as rational
use of natural resources, preservation of flora and fauna, prevention of
environmental pollution (including seas), and management of
environmental protection. In addition, the Stockholm Declaration for the
first time in the world established some international legal principles,
namely: recognition of the human right to live in a favorable environment
and the duty to protect it (Principle 1); the principle of the sovereign right of
states to develop their natural resources and responsibility for causing
damage to the environment of other states (Principle 21); the principle of
cooperation in solving environmental problems (Principle 24).

2 Yymauenko 1. €. MiXHApOIHO-TIPaBOBI AacHeKTH 3a0e3NeUeHHs PO3BHTKY
aIbTEePHATHUBHOI CHEPreTHKH. [Ipiopumemni HANpAMKU pO36UMKY NpABOGOi cucmemu
Vkpainu: marepianu MixkHap.HayK.-TipakT. KoHO. (M. JIbBiB, 29-30 ciuns 2021 p.). JIbBiB:
3axinHOyKpaiHChKa opraHizauis “ILleHTp npaBHuumX iHimiatus”, 2021. Y. 2. C. 110-113.

2 Kondepenuis OOH 3 npobneM cepenoBuma, oTodyoouoro momudy. URL:
https://uk.wikipedia.org/wiki (nara 3sepHenns: 01.07.2023 poky)

24 Nexnaparis Kondepenuii Opranizanii O6’eananux Hariii 3 mpo6iem oTouyiodoro
moauHy cepenosunia. [Ipunsta Kondepenuuenn Oprannzaunn OObenuneHHbx Haruii
mo mpobiemMaM OKpykaromed demoBeka cpensl, CrokromsMm, 1972 rom. URL:
http://zakon3.rada.gov.ua/laws/show/995_454
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For the first time, sustainable development and its connection with
renewable energy was announced during the United Nations Conference on
Environment and Development (UNCED) in Rio de Janeiro in June 1992,
The result of the event was the adoption of the Declaration, which
established the fundamental principles of international cooperation on
environmental protection and emphasized the inextricable connection
between environmental protection and the vital activities of society?. The
Rio Declaration on Environment and Development states that, working to
preserve, protect and restore the integrity of Earth’s ecosystems, states must
adopt effective national environmental laws. Another principle of this
document is that developed countries recognize the responsibility they bear
in the context of international efforts to ensure sustainable development,
taking into account their impact on the state of the global environment. The
above shows that the problems of energy saving and energy efficiency are a
common challenge for all countries of the world, which must jointly
develop and implement measures aimed at achieving climate neutrality,
including thanks to the use of alternative energy sources.

Another source of international law, directly related to the use of
renewable energy resources, is the Resolution of the UN General Assembly
“UN Conference on New and Renewable Energy Sources” of 1978. In
particular, according to this document, such sources include solar energy,
geothermal energy, wind energy, light energy, tidal energy, wave energy
and the thermal gradient of the sea, biomass conversion energy, energy
obtained by burning fuel wood, charcoal, peat, oil shale, bituminous
sandstones, energy from the use of draft animals and hydropower. UN
General Assembly Resolution 67/215 of January 21, 2012 is aimed at
regulating the issue of increasing the share of alternative energy sources in
the global energy balance.

It is worth noting that the sources of international law, including
international environmental law, are usually divided into sources of binding
“hard law” and “soft law” of a recommendatory nature. Sources of “firm
law” include international conventions (international treaties); international
customs; general principles of law; binding resolutions; and mandatory
standards. The sources of “soft law” are resolutions issued by international
institutions and international conferences, court decisions and doctrines of
qualified specialists in international law; standards; and recommendations?,

% Jexnapanis Pio-ne-YKaHelpo 11010 HABKOJNMIIHLOTO CEPEOBUINA Ta PO3BHTKY
OOH; Jexnapartis, MixxHapoaHuUit JIOKYMEHT BiJ 14.06.1992. URL:
http://zakon2.rada.gov.ua/laws/show/995_455

26 Exostoriune npaBo YkpaiHu: HaBuaIbHHUi nociGHuk / 3a pen. npod. LI Kapakamia,
n1o.H. T.€. Xaputonoroi, k.10.H. Al UepemHosoi, Bua. 1-e. Opeca: I'embBeTnka,
2018. 408 c.
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“Soft law” is more moral and political, which is why it does not have such a
feature as normativity. Therefore, the norms of “soft law” are a specific
regulator of social relations between subjects of international law, which, on
the one hand, are rules of conduct that do not give rise to legal obligations,
and therefore legal responsibility for their violation, and on the other hand —
create the basis for the formation of customary law in this area. Note that
the majority of international sources in the field of alternative energy
consist of the norms of “soft law”.

Examples of such acts are the UN Framework Convention on Climate
Change?” and the Kyoto Protocol?®. The first of these international legal
documents emphasizes that all countries, and especially developing
countries, need access to the resources necessary to achieve sustainable
socio-economic development, and that for developing countries to move
towards this goal, their energy consumption should increase taking into
account the possibilities of achieving higher energy efficiency and
combating greenhouse gas emissions in general, including by using new
technologies under conditions that make such use profitable from an
economic and social point of view. In addition, the Convention declares the
cooperation of countries in many areas, in particular, energy, as well as the
possibility of assistance and support to countries whose economies are
largely dependent on the consumption or export of fossil fuels and may
suffer as a result of reducing the consumption of such energy carriers.

The Kyoto Protocol of 1997 is one of the first treaties that provides for
the joint activity of states in the field of alternative energy. The Kyoto
Protocol provides for a clean development mechanism, which, according to
M.V. Chipko, can be considered as one of the ways to implement renewable
energy projects®. Note that the protocol contains only one mention of
alternative energy sources, namely: clause 1 of Art. 2 (a) provides tasks,
including increasing the efficiency of energy use in the relevant sectors of
the national economy, conducting research, promoting the implementation,
development and dissemination of the use of new and renewable types of
energy, carbon dioxide absorption technologies and innovative
environmentally  safe  technologies.  However, as noted by
I. E. Chumachenko, the absence of mandatory norms for the use of

21 Pamkosa komBeHwis Opranizauii O6’eananux Hauili mpo 3MmiHy Kimimary Bin
09.05.1992 p. Odhiyiiinuii gichux Yrpainu. 2012. Ne83. Crop. 198. Cr. 3381.

28 KioTchKuit mpoTokoi 1o PamkoBoi kouBeHuii Opranizauii O6’ennanux Hariit npo
3miny kimiMaty Big 11.12.1997. URL: http://zakon2.rada.gov.ua/laws/show/995 801
(nara 3BepHenHs: 01.07.2023 poky)

2 Yinko M.B. MixkHapoaHO-NIPaBOBE PETYJIIOBAHHS CIiBPOOITHHIITBA JEpKaB Y
cdepi BUKOPHCTAHHS BIIHOBIIIOBAHOI €HEPreTHKU: JIMC. ... KaHM. opui. Hayk: 12.00.11.
Opeca, 2017. 237 c.
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alternative energy sources did not prevent the reduction of 45 million tons
of carbon dioxide in practice in favor of the use of “clean” technologies®.

The European Energy Charter of 1991, ratified by Ukraine, was adopted
with the aim of unifying the states of Eastern and Western Europe.
However, in accordance with the modern realities of the world energy
market, it was modernized into the International Energy Charter, since the
boundaries of cooperation between countries have long been no longer
limited to the Eurasian market. One of the main international legal
documents in the field of energy is the Energy Charter Treaty and its
Protocol®.

The issues of energy efficiency and the use of alternative energy sources
are enshrined in Art. 19 of the Protocol, according to which the parties to
the Treaty pay special attention to increasing energy efficiency,
development and use of renewable energy sources, encouraging the use of
cleaner types of fuel and the use of technologies and technological means
that reduce pollution. Further cooperation between the states within the
framework of the Treaty will contribute to the gradual integration of their
energy systems, and will also unite their efforts on the way to the faster
introduction of the use of “green” energy. One of the principles of achieving
climate neutrality contained in the Protocol is the creation of framework
conditions that encourage producers and consumers to use energy as
economically, efficiently and ecologically as possible, especially by
organizing efficient energy markets and more fully reflecting environmental
costs and benefits.

The legal analysis of the specified documents shows that despite the
non-specialized nature of the norms of the Energy Charter Treaty and the
Protocol to it, their general focus on improving energy efficiency and
environmental cleanliness of energy resources stimulates the use of
renewable energy sources.

It is worth noting that despite the existence of numerous normative acts
of an international legal nature in the field of alternative energy, there is still
no single comprehensive document on energy issues. Analysis of the actual
prerequisites allows us to state that such a situation is completely natural.
This is explained by the synergistic effect of several important factors: a) a
significant economic gap between countries (greening, including in the form
of alternative energy, requires quite significant capital investments, which
not all countries can afford); b) different starting conditions of the energy

% Yymawenko 1. €. MiXHapOJHO-TIPABOBE PETYJIIOBAHHS  aJbTEPHATHBHOL

eHepreTHku. FOpuouunuii nayxkoeuii erexmponnuii scypuan. 2021. Ne 1. C. 143-146.
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transition (the interests of countries differ significantly depending on their
possion of energy resource reserves — in particular, fossil fuel-poor
countries carry out legal incentives for alternative energy much more easily
and more actively; and also depending on the level of greenhouse gas
emissions that these countries produce); c¢) significant cultural and socio-
economic differences between countries (energy transition is impossible
without mass support of society, while awareness of climate changes and
their dangers, awareness of the need for decarbonization as soon as possible
strongly depends on the level of education of society, the level of its
environmental and legal culture).

The institutional direction in the mechanism of international
cooperation in the alternative energy sector is manifested in the functioning
of international and regional intergovernmental organizations.

Thus, the International Energy Agency (IEA), which is an
intergovernmental organization established in Paris in 1974 by a decision of
the Organization for Economic Cooperation and Development (OECD),
makes a significant contribution to stimulating the use of renewable energy
sources in the world. Within the framework of the IEA, a department of
alternative energy was created, which promotes the cooperation of
participating countries in this field by exchanging experiences between
them. Working agreements on renewable energy sources, under which IEA
platforms aimed at the development of alternative energy have been created,
include: bioenergy (Bioenergy 1A), solar energy and chemical energy
systems (SolarPACES IA), dissemination of renewable energy technologies
(RETD IA), research geothermal energy and technologies (Geothermal 1A),
research and development of hydrogen production and use (Hydrogen 1A),
hydropower technologies and programs (Hydropower IA), ocean energy
systems (OES IA), photovoltaic energy systems (PVPS IA), research and
development of solar heating and cooling (SHC 1A) and wind energy
systems (Wind IA).

The International Renewable Energy Agency (IRENA), which began
functioning in 2011, occupies a key place among international organizations
whose activities are aimed at stimulating the development of alternative
energy. According to Art. Art. Il and Il of the Charter, the goals of IRENA
include promoting the spread, active implementation and continuous use of
all types of renewable energy obtained on a sustainable basis from
renewable energy sources. Achieving these goals is possible by promoting
information exchange, scientific and technological cooperation, financial
support for renewable technologies, and coordination of cooperation
between member states and other organizations in the field of renewable
energy.
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Currently, IRENA acts as a center for the improvement of technologies
in the field of renewable energy, promotes mutual exchange of knowledge,
transfer of relevant technologies, dissemination of practical tools and
recommendations aimed at accelerating the implementation of
environmentally clean, sustainable energy for the growing needs of the
population. IRENA decisions are advisory in nature and do not have legal
force, but this does not diminish their importance for sustainable
development. IRENA became not only a center of global experience in the
use of renewable energy sources, but also an incentive to build strong
partnerships in the field of alternative energy. On December 5, 2017, the
Law of Ukraine “On Ukraine’s Accession to the Charter of the International
Renewable Energy Agency (IRENA)” was adopted *2.

of the Energy Community (hereinafter referred to as EC ) cannot be
overlooked. The Treaty on the Establishment of the EU was signed on
October 1, 2005 in Athens (Greece), which entered into force in July 2006.
The purpose of the creation of the EU was to spread the rules and principles
of the EU internal energy market to South-Eastern Europe, the Black Sea
region and other countries. The goals of the EU are to create a stable market
structure capable of attracting investments in the production of electricity
and networks, the creation of an integrated energy market that will allow for
cross-border energy trade, ensuring a stable and continuous energy supply,
which is necessary for the economic development and social stability of
countries, improving the environmental situation in relation to energy
supply in the region and promoting the use of renewable energy sources.
The EU considers the use of renewable energy sources as one of the ways to
achieve energy security %,

On February 1, 2011, Ukraine became a full member of the EU and
undertook to implement the main acts of EU energy legislation into national
legislation. The Protocol on the Accession of Ukraine to the Treaty on the
Establishment of the EU was signed in September 2010 and ratified by the
Law of Ukraine dated December 15, 2010 “On the Ratification of the
Protocol on the Accession of Ukraine to the Treaty on the Establishment of
the Energy Community”®*. Ukraine’s accession to the EU provided

% Tlpo npuemmamas VYxpaimm g0 CratyTy MiDKHApOZHOTO areHTCTBAa 3

BinHoBmoBanbHUX Jpkepen eHeprii (IRENA): 3akon Ykpainu Bin 5 rpyaus 2017 poky.
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opportunities and tools for carrying out structural reform in the field of
national energy, including through the introduction of renewable energy
sources®.

7.3. Development of legal regulation of the use
of alternative energy sources in the European Union

Currently, the EU countries are leading countries in the world in terms
of energy production based on alternative energy sources, and the
intensification of their use is a key element of the European energy strategy.
The EU has a two-fold goal in this area: increasing energy security and
reducing the negative man-made impact on the environment. One of the
means of achieving this goal is the EU legal acts, which determine the
development and support of various types of alternative energy. The study
of the legal regulation of the development of alternative energy and its
support has its own tradition within the framework of EU law, the
legislation of which is being actively approached by Ukraine3®.

It is worth noting that an important historical event was the adoption by
the European Council on June 23, 2022 of the decision to grant Ukraine the
official status of a candidate for EU membership. At the Twenty-fourth
Ukraine-EU Summit, which took place on February 3, 2023 in Kyiv, the
Ukrainian side announced an initiative to start the process of self-screening
of the compliance of Ukrainian legislation with EU law based on the
Analytical Report on Ukraine’s implementation of EU law submitted by the
European Commission. In order to ensure Ukraine’s preparation for
negotiations on joining the EU, on February 28, 2023, the Cabinet of
Ministers of Ukraine approved the Procedure for conducting an initial
assessment of the state of implementation of the EU acquis®”. The chosen
European integration course of our country forces us to update not only the
economy, technologies, and management system, but also to fundamentally
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revise the legislation and traditional legal approaches to its development,
interpretation, and improvement3é,

The policy of the EU countries in the field of the use of alternative
energy sources is characterized by extensive legal support, the use of
various tools and initiatives, the functioning of an effective system of
monitoring and control over their use, a complex combination with other
areas of state regulation, which indicates its success. Undoubtedly, the EU u
a comprehensive approach to the formation of a regulatory framework in
the field of alternative energy®.

The system of energy legislation of the EU is characterized by a single
legal framework formed by several strategic directives and road maps
developed by the European Commission. At the national level, with the aim
of developing renewable energy sources in EU countries, a number of
regulatory documents are adopted, such as: national strategies (“National
Energy Strategy of Hungary until 2030 dated February 14, 2012, “Energy
Strategy of Denmark until 2050” dated February 24, 2011 2000) and
national energy laws (Germany’s Law “On Renewable Energy Sources “
from 2000, Bulgaria’s Law “On Energy” from 2011).

National state programs contain differences in approaches to the
implementation of EU energy policy, caused by different levels of energy
infrastructure of countries, availability of energy carriers, priorities in
ensuring energy security. In most European countries, the strategy of energy
efficiency and the use of alternative energy sources has acquired the
character of a national idea. According to the new EU Energy Strategy until
2050 (EU 2050 Energy Strategy), it is planned to provide more than half of
all energy consumption with electricity, 80% of which should be produced
from alternative sources. Leaders in the field of energy production from
alternative sources are Germany, Austria, Denmark, Italy, and France. Solar
energy, wind energy, and biomass energy production have gained the
greatest development*®

The development of legal regulation of relations in the sphere of the use
of alternative energy sources in the EU is connected with the oil cri of the

38 I'purop’esa X. A. Po3BUTOK aNbTepHATHBHOI eHEPreTHKH K (aKTOp TeperismLy
METOZONIOTIYHMX ~ 3acaj PEryTIOBAaHHA AarpapHUX, 3€MENbHHX Ta eKOJOTIYHUX
MIPAaBOBITHOCHH. AKmyanbHi npasosi npobremu [HHOBAYIUHO20 PO3GUMKY azpocgepu:
Marep. Hayk.-1pakT. koH(. (Xapkis, 20 smcronazna 2020 p.). Xapkis, 2020. C. 130-135.
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199



70s of the 20th century. The legislation provided for taking measures aimed
at energy conservation, diversification of energy supply sources and
orientation of energy policy towards more efficient use of available energy
reserves. Subsequently, the issue of diversification gave way to
environmental considerations related to the danger of the greenhouse effect
and environmental pollution with carbon dioxide emissions, so the EU
began to introduce comprehensive measures in this area.

The EU began to take practical measures in the direction of
harmonization in the field of renewable energy sources by developing
conceptual political documents — acts of “soft law” in the form of White and
Green Papers. They were supposed to outline the problem and outline
promising ways to solve it based on a joint strategy. Thus, one of the first
EU acts dedicated to the legal regulation of relations related to renewable
energy sources was the Green Book of the European Commission dated
November 20, 1996. Based on the results of the discussion of the Green
Paper, the White Paper “Energy for the Future: Renewable Energy Sources”
was adopted in 1997, which defined the EU strategy and action plan. These
documents established a strategic guideline for achieving by 2010 the
minimum volume of energy obtained from renewable sources, 12%. This
was supposed to contribute to increasing jobs in the EU, reducing
dependence on energy imports and improving the situation with CO2
emissions.

To achieve the intended goals, it was considered to develop an action
plan, which was supposed to encourage the development of renewable
energy sources in the EU without excessive financial burden by
implementing the following priority measures: non-discriminatory access to
the electricity market; tax and financial measures; new initiatives on
bioenergy for transport, heat and electricity and, in particular, specific
measures to increase the market share of biofuels, encourage the use of
biogas and develop solid biomass markets; promoting the use of renewable
energy sources (such as solar energy) in the modernization and construction
of new buildings*.

The main directions of EU energy development, including renewable
energy, in the coming years are also defined in such EU documents as the
EU Green Paper 2005/265 on energy efficiency and the EU Green Paper
2006/105 on the European strategy for sustainable, competitive and secure
energy. The implementation of their provisions contributed to the growth of
renewable electricity in the EU compared to other new technologies.

4 Binonpkuit C.JI. EBomomis mpaBoBOro peryJIOBaHHS — aIbTEPHATHBHUX
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However, the main regulatory acts on the use and development of
renewable energy sources are EU Directives, which contain common goals
for participating countries in the field of renewable energy*.

Directive 2001/77/EC of the European Parliament and the Council of
September 27, 2001 “On the creation of favorable conditions for the sale of
electricity produced from renewable sources on the domestic electricity
market*. Given the leading position of the EU among the countries of the
world in the development of technologies related to renewable energy
sources, the Directive aimed to support the increase in the value of such
energy while respecting the general principles of the internal market. As its
specific goal, a general increase in the share of renewable energy sources in
the production of electricity in the internal EU electricity market was
determined (for 2010 — 22%, in contrast to the 12% provided in the White
Book). The Directive covered electricity produced from non-extractable
renewable energy sources such as wind, solar, geothermal, wave and tidal
energy, hydropower, biomass, organic waste gas, waste water gas and
biogas.

Helpfully, the Directive provided for a system to guarantee the
originality of energy produced from renewable sources in order to facilitate
its exchange and increase transparency when consumers make their choices.
The guarantee of the originality of the energy produced from renewable
sources must specify the energy source from which it was produced, the
date and place of its production, and in the case of hydropower —
additionally, the state of capacity. The directive expired on January 1, 2012.

Subsequently, on May 8, 2003, Directive 2003/30/EC of the European
Parliament and the Council “On promoting the use of biofuels or other
renewable fuels for transport” was adopted*t. This document became one of
the first international acts in which emphasis was placed on the need to
encourage the use of renewable energy sources specifically in the field of
transport. The directive was aimed at promoting the use of biofuels or other
renewable fuels to replace diesel or petrol for transport purposes in each

42 Bememux $1. C. OpramizauiliHO-NpaBOBUl MeXaHi3M MiKHAPOJHOTO CIIiBPO-
OiTHMITBA y cdepi BUKOpUCTAHHS BiJHOBIIOBAaHMX JDKEpel eHeprii:aBroped. auc. ...
kaHz. ropun. Hayk: 12.00.11. Xapkis, 2016. 21 c.

4 Directive 2001/77/EC of the European Parliament and of the Council of
27 September 2001 on the promotion of electricity from renewable energy sources in the
internal electricity market. Official Journal of the European Union. 2001. L283. R. 33—
40. URL: https://eur-lex.europa.eu/legal-content EN/ TXT /? wuri =CELEX:
320032001L0077 (expired )

44 Directive 2003/30/EC of the European Parliament and of the Council of 8 May
2003 on the promotion of the use of biofuels or other renewable fuels for transport.
Official Journal of the European Union. 2003. L123. R. 42-46. URL: https://eur-
lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32003L0030 (copyright lost).
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member state, with the aim of fulfilling obligations on climate change,
environmental security of supply and encouraging the use of renewable
energy sources. The Directive became invalid on January 1, 2012 due to the
adoption of a new Directive.

The following changes in the EU’s energy policy necessitated the
harmonization of schemes for stimulating the use of renewable energy
sources and their improvement. The most significant contribution to the
development of the legal regulation of the use of renewable energy sources
and the stimulation of their development belongs to the key Directive
2009/28/EC of the European Parliament and the Council “On the promotion
of the use of energy produced from renewable sources and which amends
and subsequently repeals the 2001 Directive /77/EC and 2003/30/EC” dated
April 23, 2009 %, or as it is also called “RED I”. It is seen that it can be
defined as the main EU directive on the use of alternative energy, a kind of
codification act in this field 46,

As the name implies, Directive 2009/28/EC repealed (finally from
January 1, 2012) the first EU directives in the field of renewable energy
sources: Directives 2001/77/EC and 2003/30/EC, which separately
regulated the issue of electricity production from renewable sources and
biofuels in transport.

The production and use of renewable energy sources is supported by the
provisions of Directive 2009/28/EC to reduce greenhouse gas emissions and
promote the development of clean transport. It aimed at the participation of
all EU members in increasing the share of renewable energy sources in total
energy consumption, with the determination of specific volumes for each
EU member. EU member states set their national targets to achieve a
common goal by 2020 of 20% of energy from renewable sources in the
gross final energy consumption of EU countries and a mandatory minimum
of 10% for all member states in biofuel consumption by the transport sector.

According to Directive 2009/28/EU, EU countries had to develop and
adopt National Plans for the development of renewable energy sources,
defining the main goals they should achieve by 2020 and support
mechanisms for their achievement. Mandatory national targets in the field
of renewable energy are established primarily in order to provide certain

4 Directive 2009/28/EC of the European Parliament and of the Council of 23 April
2009 on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC . Official Journal of the
European Union. 2009. L140. P. 16-62. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX: 32009L0028 (date of application: 07/01/2023)
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guarantees to investors and to encourage the development of the latest
technologies and innovations in this field.

To achieve the established national goals of the member states regarding
the use of renewable energy sources, Directive 2009/28/EU proposed to
apply appropriate measures to stimulate and support the development of
energy from renewable sources. Measures to achieve the respective goals
are: firstly, aid regimes (support tools), secondly, measures of cooperation
between various member states , as well as cooperation with third countries
to achieve their national global goals*.

Support instruments are provided in the following forms (but are not
limited to): investment aid, tax reductions or tax exemptions, tax refunds,
aid schemes related to the obligation to use energy produced from
renewable sources, including those that using green certificates and direct
price support regimes, including special purchase prices and premium
payments. At the same time, EU member states remain free to choose
approaches and tools to achieve the goals, taking into account national
characteristics. As a result , a situation has arisen when various EU member
states apply different types of state development stimulation, mixed
mechanisms of stimulation of energy production from renewable sources on
their territory. Currently, such Plans have been adopted and are being
implemented in Germany, France, Italy and other EU member states. The
legislation of each of the EU member states defines the legal mechanisms
using which such stimulation is carried out*®.

It can be stated with certainty that Directive 2009/28/EU became a
comprehensive legal act of the EU in the field of alternative energy, the
norms of which regulated the use of alternative energy sources both in the
field of electricity and in the field of transport. Unlike the previous
directives, it contained not only the goals and principles of the participating
countries regarding the use of renewable energy sources but also provided
for a specific mechanism for their implementation *°. It should be noted that
until December 2018, Directive 2009/28/EC on the promotion of the use of
energy produced from renewable sources remained the main regulatory act

47 Directive 2009/28/EC of the European Parliament and of the Council of 23 April
2009 on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC . Official Journal of the
European Union. 2009. L140. P. 16-62. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX: 32009L0028 (date of application: July 1, 2023)
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of the EU on the use and development of renewable energy sources. On
December 11, 2018, Directive 2018/2001 with a similar name was adopted
to replace it. However, the previous directive was valid until July 1, 2021.

In order to further promote the development of renewable energy within
the framework of the Fourth EU energy package of documents “Clean
energy for all Europeans”, on December 11, 2018, Directive 2018/2001 of
the European Parliament and the Council of the EU on the promotion of the
use of energy produced from renewable sources , the so-called “RED II” .
The new Directive set the main mandatory targets: by 2030, the share of
energy obtained from renewable sources in the gross final energy
consumption of the EU should be at least 32% and 14% of renewable
energy in the transport sector. The main areas of work to achieve them are
as follows: improving market design and increasing the stability of schemes
for supporting renewable energy sources; acceleration and shortening of
administrative procedures; establishment of a clear and stable regulatory
framework for self-consumption; penetration of renewable energy sources
into the spheres of transport, heating and cooling; improving the
sustainability of biofuel use®.

According to the provisions of RED I, state support instruments are an
effective way to promote the implementation of renewable electricity, but
such support should be provided in a form that is as unobtrusive as possible
to the functioning of electricity markets (energy sector) . Special attention in
the Directive is devoted to the importance of state support for small
producers of electricity from renewable sources: small enterprises,
households, energy cooperatives to activate the creation of their own
sources of renewable energy. A number of opportunities were provided for
EU member states to ease the administrative and procedural burden on
small producers of energy from renewable sources (exempting small
generation from participating in tender procedures; limiting the duration of
permitting procedures for small generation facilities, etc.)5..

It should be noted that during 2022 in the EU countries there was an
increase in measures to introduce renewable energy sources against the
background of the energy crisis caused by the full-scale invasion of the

50 Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources (recast).
Official Journal of the European Union. 2018. L328. R. 82—209. URL: https://eurlex.europa.eu
/' legalcontent/EN/TXT/?uri=uriserv:  OJ.L_.2018.328.01.0082.01.ENG  (access date:
07/01/2023)

5! TTnatonosa €. O. TIpaBoBe Pery/IOBaHHS BUKOPUCTAHHS albTEPHATUBHUX JKEPEI
eHeprii B €sponeiickkomy Corosi. Jepoicasa i npaso 6 ymosax enobanizayii: peanii ma
nepcnekmueu’: Matepianu MiXKHap. HayK.-pakT. KoHd. (M. Juinpo, 5-6 motoro 2021 p.).
Juinpo: I'O “Ilpasosuii ceit”, 2021. C. 18-23.
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Russian Federation on the territory of Ukraine. High and unstable energy
prices have stimulated attention to increase the consumption of energy from
renewable sources, in particular, the replacement of fossil fuels with
hydrogen technologies.

So, on May 18, 2022, the European Commission approved the
REPowerEU plan to abandon Russian energy carriers®, one of the tasks of
which is to accelerate the introduction of renewable energy sources in
electricity production, industry, construction and transport. As part of the
REPowerEU plan, the European Commission has published
Recommendations on speeding up permitting procedures for renewable
energy projects and facilitating the conclusion of electricity purchase and
sale agreements. According to these recommendations, EU member states
can create special zones for the deployment of RES capacities under a
shortened and simplified procedure for obtaining permits in areas with a
lower environmental risk®,

The deterioration of the situation in the energy markets prompted the
European Commission on November 9, 2022 to propose a draft Regulation
to accelerate the implementation of renewable energy sources®. Under the
proposal, renewable energy installations would be deemed to be of the
highest public interest, and this would allow the new permitting procedures
to benefit with immediate effect from a simplified environmental
assessment. On December 15, 2022, the European Parliament supported the
European Commission’s plans to stimulate the use of renewable energy.

The study of European alternative energy markets showed that these
markets are affected by special legal mechanisms of state support. Methods
of stimulating the use of alternative energy sources in EU countries
constitute a complex and extensive system. At the same time, different EU
countries choose their own legislative tactics to stimulate alternative energy,
taking into account their own resources, local conditions and legal
traditions.

Today, most EU countries use “green” tariffs (‘“feed-in tariffs”, FIT) as
the main and effective legislative mechanism for encouraging and
compensating costs in the form of establishing a long-term fixed tariff for

52 REPowerEUPIlan . Brussels, 18.5.2022. URL.: https :// eur — lex . Europe. eu / legal
— content / EN / TXT /? uri = COM %3 A 2022%3 A 230%3 AFIN & qid
=1653033742483 (date of application: 07/01/2023)

58 Commission Recommendation on speeding up permit-granting procedures for
renewable energy projects and facilitating Power Purchase Agreements of 18.5.2022.
URL.: https :// eur — lex . Europe. eu / legal — content / EN / TXT /? uri = Pl _ COM %3
AC %282022%293219& qid =1653033569832 (date of application: 07/01/2023)

5 Proposal for a Council Regulation laying down a framework to accelerate the
deployment of renewable energy. Brussels, 9.11.2022. url. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52022PC0591&qid=1669020920010 (access date:
07/01/2023)
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electricity produced based on the use of alternative energy sources.
Currently, France, Austria, Latvia, Lithuania, Bulgaria, Ireland,
Luxembourg, Greece, Hungary, and Slovakia actively use it. With its help,
the state guarantees producers the purchase at a fixed price of energy
produced on the basis of alternative sources, during a certain period,
regardless of market fluctuations. At the same time, the energy produced by
them will be purchased at higher prices than from producers of traditional
energy, and the quantitative result of this type of stimulation directly
depends on the size of the tariff set by the government®®.

In general, the introduction of the “green” tariff helps to increase the
investment attractiveness of alternative electricity projects. However,
setting inflated tariffs puts pressure on the country’s economy due to the
high risk of depletion of the state budget, and also cause a problem with
“non-transparent” attempts to obtain state funding.

It should be noted that “green” tariffs have already played a positive role
in the markets of many countries, such as Germany, Italy, Spain, and as the
competitiveness of alternative energy sources grows, such countries are
gradually abandoning them, reducing the amount of payments or switching
to other instruments incentives that help reduce network volatility. Such
decisions are inevitable, but risky because they increase regulatory
uncertainty for investors in this area.

, a premium “green” tariff ( feed-in premium s, FIP) is used in EU
countries, which provides for an additional payment to the market price of
electricity. Currently, “green” allowances have been introduced in such
countries as Spain, Italy, France, the Czech Republic, Greece, Denmark,
Poland, Finland, the Netherlands, Slovakia, and Estonia.

The essence of the system of “green” allowances is that alternative
electricity is sold at market prices, and the state, to mitigate the financial
risks of electricity generation based on alternative sources, separately pays
its producers a “green” allowance, which compensates for their higher costs
compared to producers of traditional electricity. The “green” allowance is a
kind of bonus for the environmental friendliness of the energy produced. It
can be fixed (expressed in a certain amount that does not depend on
fluctuations in market prices) or flexible (its size depends on the dynamics
of market prices)®.

A positive feature of “green” surcharges is definitely that, firstly, they fit
more into market mechanisms in the field of electricity than a “green” tariff,
as they respond to market prices. Secondly, this mechanism creates

% PBabuna O. M. CairoBuil 10CBiI PO3BUTKY AIbTEPHATUBHMX JDKEPEN EHEPTIl.
eporcasa ma pezionu. Cep. Exornomixa ma nionpuemnuymeo. 2019. Ne 6 (111). C. 15-19.

% 3apy6ixkHa IpaKkTUKa CTUMYIIOBAHHS PO3BUTKY [OHOBIIIOBAHMX JKEPEI EHEPTii Ta
iX mpuemHaHHsA 1O enekTpomepexx eneprocucteM / 3Bir. KuiB: HEK “Ykpenepro”
HayxkoBo-TexHiYHMH LEHTp eneKTpoenepreTuku, 2012. 75 c.
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incentives for the production of electricity in times of high demand for it.
Thirdly, it can provide a reduction in government costs for the payment of
“green” tariffs in case of high market prices. Fourth, it is suitable for
supporting large-scale electricity generation based on biomass and small
hydropower, which can quickly respond to changes in electricity market
demand.

A negative feature of the mechanism of “green” surcharges compared to
“green” tariffs is the creation of uncertainty for investors, causing risks
associated with fluctuations in market prices. In addition, exposure to wind
and solar power generation is limited, making it impossible to adapt such
production to market signals. E. Yu. Rybnikova believes that at the current
stage of development of alternative energy in Ukraine, the introduction of
this progressive mechanism of support for its producers is premature®’.

Another widespread incentive mechanism is the quota obligation with
trading “green” certificates, which operates in Sweden, Italy, Poland,
Romania and Belgium. According to this mechanism, the government sets
mandatory quotas for electricity market participants for the volume of
production or consumption of alternative electricity in the total volume of
production. As a sign of fulfillment of the obligation, the participant of the
electricity market must submit “green” certificates that correspond to the
amount of electricity that he was supposed to produce or consume. If a
producer (consumer) of electricity cannot fulfill this quota, he must buy
“green” certificates on the market or pay a fine, the amount of which is
higher than the value of “green” certificates®®.

Under favorable market conditions, the introduction of this incentive
mechanism on the territory of Ukraine will allow effective accounting and
forecasting of alternative electricity to obtain reliable information about its
share in the overall energy balance and promote competitive pricing. It is
appropriate to establish mandatory quotas for the consumption of “green”
electricity for heavy industries, which are the main sources of emissions of
harmful compounds into the environment. The introduction of quotas is
quite relevant in the conditions of the competitive electricity market in
Ukraine, because with their help, the possibility of selling electricity under
bilateral contracts directly to consumers will be not just a formality, but a
real deal. It should be emphasized that despite the possibility of obtaining

5" Pubnikosa E. 0. TocrnonapcbKo-paBoBe CTHMYJIFOBAHHS BHKOPHUCTAHHS

BiTHOBJIIOBAHHMX JDKEepeNl eHeprii B YKpaiHi: aBroped. Iuc. ... KaHA. IOpUI. Hayk:
12.00.04. Oneca, 2018. 20 c.

%8 Temeryxa TI'.I. Amnanis MexaHi3MiB CTHUMyJIOBaHHA PO3BUTKY ‘“3eJeHOT”
eNeKTpoeHepreTkH y €Bporneiicbkomy Corosi. [lpom. menaiomexuixa. 2011. T. 33. Ne 5.
C. 3541.
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many benefits from the introduction of the quota system in Ukraine, its
implementation must be preceded by a certain transitional stage®®.

of tenders and auctions is a progressive mechanism for supporting
alternative energy sources . It was used to develop wind energy in Ireland,
France, and Denmark. Its essence is that a competition is announced in the
country for the right to receive the most economically advantageous
contract for the construction of “green” electricity facilities, and its winner
receives full or partial state financing of the construction. The disadvantage
of the system is that investors can offer an economically unreasonable low
price to win the tender, and then not implement the project. Currently, more
than 80 countries of the world use the auction procedure as a means of
stimulating the production of energy from alternative sources. In Ukraing,
auctions for the distribution of support quotas in the production of electric
energy from alternative energy sources are being implemented from July 1,
2019 and will be held until December 31, 2029 in accordance with the
auction schedule for the corresponding year . So, the support auctions
could start working at the end of 2019, as it was directly foreseen by the
amendments to the Law of Ukraine “On Alternative Energy Sources”.
However, for more than three years, the auction mechanism defined by the
law and by-laws has not been working, and no new regional, multi-
technological, or “RES + energy storage systems” projects have appeared in
Ukraine. A legal obstacle is the absence of annual quotas determined by the
Cabinet of Ministers of Ukraine for the possibility of holding auctions,
provided for by legislation®.

Another legal incentive mechanism, that is used in many EU countries,
is the provision of investment grants. As foreign experience shows, these
grants are issued to stimulate the production of electricity of alternative
origin obtained with the help of new, innovative technologies. In particular,
in the Republic of Finland, investment grants and subsidies are the only
types of incentives for the use of alternative energy sources. Undoubtedly,
targeted financing of scientific developments in the field of alternative
energy sources, as well as their implementation, is one of the most effective
ways to stimulate the development of alternative energy. This means of
stimulation can be considered useful for Ukraine.

In European countries, tax and customs incentives remain an important
and flexible means of incentives and often complement the main types of

% Tnartonosa €. O. CTUMyJIOBaHHS PO3BUTKY aNbTEPHATHBHOI E€HEPTETHKH 3a
3aKOHO/IaBCTBOM €Bpomneiicbkoro Corosy. FOpuduunuil HayKoguul eiekmpoHHULL HCYPHAIL.
2021. Ne 1. C. 137-142.

% [Tpo anbTepHATHBHI JuKepesa eHeprii: 3akon Ykpainu Bin 20 motoro 2003 poky.
Odgiyitinuii sichux Yrpainu. 2003. Ne 12. Cr. 522.

61 Kepipauku ACEY: npasosi nigcymku 2022 poky ans ranysi BJIE Ta nepcrnekTHsu
2023. URL: http://reform.energy/news/kerivniki-aseu-pravovi-pidsumki-2022-roku-dlya-
galuzi-vde-ta-perspektivi-2023-21255 (mata 3seprenns: 01.07.2023 poky)
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incentives. Thus, in the Netherlands, the production of electricity from
alternative sources is stimulated by directing income tax to invest in
alternative energy projects.

Some legal incentive mechanisms are widely used in the EU countries
but have not been separately enshrined in domestic legislation. Among
them, it is worth mentioning low-interest loans with longer repayment
periods for producers of electricity from alternative energy sources, which
are used by some EU countries, including Germany and the Netherlands®?.
Energy saving programs in Ukraine are mostly financed by banks on
general terms, since there are no reliable economic incentives that would
contribute to cheaper financing, both on the part of credit institutions and on
the part of potential borrowers. That is why Ukraine has great potential for
the use of preferential lending.

An important modern mechanism for stimulating the use of alternative
energy sources is the involvement of citizens in the development of the field
of renewable energy, a common form of which is the creation of energy
cooperatives in Germany, Austria, Denmark, the Netherlands, and Sweden.
The rapid development of energy cooperatives in foreign countries is due to
the combination of initiatives of citizens who seek “decentralization of
energy services”, which are mainly concentrated in the hands of large
businesses, and support from the state, which solves the energy problem by
stimulating the introduction of alternative energy sources. At the same time,
there are no special laws on energy cooperation, for example, in Germany
and Austria. Instead, the legal status of energy cooperatives is governed by
general cooperative laws and energy legislation. Compared to other
organizational and legal forms of conducting economic activity in the
energy sector, energy cooperatives have a number of advantages: relative
simplicity of establishment and registration, democratic nature of internal
procedures, wide autonomy in the formation of statutory documents, and
regular control by cooperative unions. The experience of European
countries in creating energy cooperatives should be applied in the
legislation of Ukraine, using adaptive and flexible legal structures®,

In the EU countries, in order to increase the efficiency of application,
mechanisms for stimulating the use of alternative energy sources are often
combined. It can be seen that the key to the success of a number of
European countries in the field of alternative energy was precisely the

62 Kymuk O.I. Criocobu cTHMYJIOBAHHS BHUKOPUCTAHHS AlbTEPHATHBHUX JDKEPEI
eHeprii 3a 3aKOHOJABCTBOM YKpaiHu Ta €Bpomeiicbkoro Corosy. [Tionpuemuuymeo,
eocnodapcmeo i npaso. 2018. Ne 4. C. 86-91.

8  TIpurop’esa X.A. AHaNi3 3aKOHOJABYOTO BHU3HAYEHHS EHEPreTUIHOTO
KOOIIEPATUBY. AnbmepHamusHa enepeemuka. cnienpays 10puoudHoi nayku ma 6isnecy na
wsAxy inHogayitinoz2o pozeumxy: 30. MatepianiB kpyr. crony (Oxeca, 4 rpyn. 2020 p.).
Opneca: BumaBanuuii gim “TenpBetnka”, 2020. C. 6-9.
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combination of various state support tools and their change in accordance
with the conditions of development and use of alternative energy sources®,

7.4. Green Deal and Ukraine: legal support of the energy transition

In December 2019, the EU announced the start of a new stage of its
development based on the Green Deal. This strategic plan is not just another
environmental slogan — its implementation is designed to achieve extremely
ambitious goals, which are primarily a response to acute climate challenges.
That is why the central element of the Green Deal is decarbonization, i.e.
achieving zero carbon emissions. The decision to transform into a climate-
neutral Europe by 2050 will entail a whole series of profound
transformational measures, radical legislative changes, the introduction of
essential protection mechanisms, etc. Such tectonic changes that will take
place in the EU will directly affect Ukraine as well.

In our opinion, it is possible to single out several main types of influence
of the Green Deal on Ukraine:

1) ideological — gaining more and more popularity in the world, the
greening trend strengthens its influence on the transformation of the
worldview, increasing the ecological culture of the population. This
dimension of the impact of the Green Deal should be reflected in the
educational environment, including in the direction of activation of
environmental and legal education;

2) political — approval and further implementation of the Green Deal
concept, in particular in the EU, will have a powerful impact on the
development and implementation of domestic policy, primarily its energy,
agricultural, industrial and environmental components. Currently, the
political influence is already quite noticeable, it is accompanied by political
statements about the readiness of Ukraine to cooperate with the EU in the
direction of the implementation of the Green Deal, the formation of relevant
coordinating institutions. However, Ukraine’s political response to the EU’s
greening choice lacks the main thing: a clear conceptual basis and a
strategic vision of Ukraine in the process that are being initiated in Europe;

3) economic — this influence will grow, because the most tangible
changes are still ahead, when the EU, as part of the implementation of the
Green Deal, will begin to introduce specific requirements for products that
can be imported into its territory. A completely logical expectation, which is

64 Tlnaromopa €.0. JlepkaBHa MiATPUMKA albTEPHATHUBHOT €HEPreTMKH 3a

3aKOHOAABCTBOM €Bpomeiicbkoro Coro3y Ta YkpaiHu. Aepapme, 3emenvie, exonoziume,
mpyooee npago ma npaeo CoyianbHo20 3aOe3neyeHHsA. 3000YMKU ma Nepcnekmusu
po36umKy 6 YKkpaini: TE3u JONOBIIEH yYaCHHUKIB BCEYKp. IUCT.HAYK.-NIPaKT. KOH}. 110
10-pivust cTBOpeHHs oqHoNMeHHUX Kadenp (M. Kuis, 12 6epesns 2021 p.) / 3a 3ar.pen.
npo¢d. M.I. Immmna, 3a penakuiero npo¢. B.B. Hocika, mou. T.I'. Koampuyk, ac.
M.b. Menbsuuk. Kuis: Ocita Ykpainu, 2021. C. 272-275.
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quite lively discussed in foreign and domestic scientific literature, is the
introduction of mechanisms for searching for the “carbon footprint”. This
will be a natural decision since the limitation in own carbon emissions
cannot be accompanied by the import of cheaper products that are produced
without such limitations. Unless every country in the world has a “carbon
cost”, it is illogical to apply this to products produced in the EU®. Such
inconsistency, firstly, will lead to a decrease in the competitiveness of
European producers, and secondly, it will nullify the EU’s efforts to
overcome climate problems. Therefore, the prospective search for the
“carbon footprint” can become a difficult barrier for domestic products, and
therefore this issue should be actively resolved today. One should especially
take into account the fact that it will be even more difficult for Ukrainian
businesses to adapt to new environmental conditions since it does not
benefit from the European level of protectionism, which means it will be
forced to either meet the corresponding internal EU requirements on its own
or lose this market;

4) social influence has two dimensions: strategic and tactical. The
strategic impact that will occur due to increasing environmental
requirements is certainly positive, as it meets the goals of sustainable
development, and ensures the realization of the human right to a favorable
environment. However, the tactical dimension of social influence requires
considerable attention, control and elaboration. Such a short-term impact
will primarily be manifested through how the economy will respond to
greening. The first inevitable consequence is an increase in the price of
products since innovations and modernization of enterprise are paid, as a
rule, by the end consumer. Against the background of the falling standard of
living and the impoverishment of the population of Ukraine, the outflow of
young people abroad, the short-term social consequences of greening can be
quite tangible and ambiguously perceived in society;

5) the legal influence will certainly occur, and its degree will depend on
whether Ukraine will undertake certain official obligations regarding the
implementation of the European Green Deal. Currently, Ukraine already has
legal developments in the field of climate protection. In particular, the Law
of Ukraine “On Principles of Monitoring, Reporting and Verification of
Greenhouse Gas Emissions” was adopted®, as well as the Concept of State
Policy Implementation in the Field of Climate Change until 2030 was

8 Sahin G., Yitgin B. Effects of the European Green Deal on Turkey’s electricity
market. The Journal of Business, Economic and Management Research. 2021. Vol. 4 (1).
R. 40-58.
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3akoH Ykpainu Bix 12.12.2019 poky. Bioomocmi Bepxosnoi Paou Ykpainu. 2020. Ne 22.
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approved®. However, in the light of the political steps taken, the
involvement of Ukraine in the European Green Deal involves new
obligations of Ukraine, which will require not only the review and
coordination of national and regional strategies for the development of
economic sectors in terms of their climate ambition but also significant
work on the development, adoption and provision an effective legal
framework in the field of climate change®.

In our opinion, first of all, the greening trend will be reflected in the
energy and agrarian legislation. This is explained by the fact that, firstly, the
most radical transformations ®planned by the Green Deal are aimed at
energy and agriculture, and secondly, it is precisely these branches of our
state’s economy that form the material product.

Based on the analyzed impacts of the European version of the Green
Deal on our country, it can be concluded that there are two main scenarios
of such an impact: controlled and uncontrolled. In the event that Ukraine
takes a passive position, i.e. does not adopt any organizational, institutional
and legal changes, does not purposefully prepare legislation and does not
build a plan of its actions, primarily of a protective nature, aimed at

87 Ipo cxBanenns Konnenmii peamizamii gepsxaBHoi momiTHKH y chepi 3MiHM KiTiMaTy
Ha nepioa mo 2030 poky: posnopsipkenns Kabinery MinictpiB Ykpainu Bif 7 rpyaHs
2016 p. Ne 932-p. Odghiyininuui gicnux Yxpainu. 2016. Ne 99. Crop. 269. Cr. 3236.

8 Kommus €. M. Exonoriuse HOpMyBaHHS y cepi 3MiHH KITiMaTy B KOHTEKCTi
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mitigating the negative consequences of the adaptive period — in this case
the impact of the European Green Deal will be chaotic, painful, and have
uncontrollable consequences.

We believe that one should not be deceived by the fact that in the case of
mimicry under European legislation, Ukraine will bypass the uncontrolled
path of influence of the Green Deal. In our opinion, the mechanical
adoption of the legal mechanisms of the EU into the legal system of
Ukraine also exposes our state to the loss of control over the relevant social
relations and their qualitative, optimal development. It is necessary to
understand that the European Green Deal is not a certain universal panacea
for climate change, it is “ a product of compromise that reflects the diversity
(and disagreements) between EU member states regarding the content of the
ecological transition™. « That is, it is a certain individual plan of the EU,
which primarily takes into account the problems, starting conditions and
opportunities of the EU itself, and not of any other country.

The controlled influence of the European Green Deal on Ukraine can be
achieved only in the case of the development and adoption of a non-
politicized, real and scientifically based domestic Green Deal. This will
make it possible to take into account, on the one hand, the main vectors of
the influence of the European green course on social relations in Ukraine,
the main goals and tasks on the way to fight against climate change, and on
the other hand, it will make it possible to take into account the national
features with which our state is on its way environmentalization.

the idea of adequate synchronization should be the conceptual idea that
should form the basis of further improvement of domestic law in light of the
implementation of the European Green Deal. The main essence of this
conceptual idea is to develop the optimal pace, scope, set of legal
mechanisms, and principles of further improvement of Ukrainian
legislation, taking into account the general green course of the EU, but with
a clear vision of national guidelines, national tasks and peculiarities. That is,
the implementation of the idea of synchronization involves focusing on the
ambitious goals of the EU, taking into account its experience and the chosen
path, but not mimicking European law when developing one’s balanced
path to achieving sustainable development. This is important, because as
part of the general implementation of the idea of sustainable development,
the world’s leading countries are developing their strategies for greening the
economy, based on national priorities and problems, taking into account the
starting conditions and opportunities of the state, business and society. That
is, the world shows gradual progress towards environmental changes, but
each state must choose its own pace and direction, so as not to lose equally
important components of social life due to hasty environmental decisions. It
is indicative that even within the EU countries have different potentials for

70 Ossewaarde M., Ossewaarde-Lowtoo R. The EU’s Green Deal: A Third
Alternative to Green Growth and Degrowth? Sustainability. 2020 Vol. 12. R. 9825.
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greening, and “ the degree of this challenge will not be the same for all
member states”’*.

We cannot ignore the fact that green transformations are expensive. As
the researchers note, “substantial funds are needed for the global transition
to a socially and ecologically just economy of renewable energy sources’”.
That is why the opinion is expressed that the Green Deal is available only to
rich countries. We believe that this only further confirms our thesis about
the need for adequate synchronization based on the development of the
national Green Deal-Ukraine. Indeed, the implementation of such ambitious
projects that are planned in the EU (budget for greening — according to
various estimates, about 3 trillion euros), China (3.4 trillion yuan New
Green Infrastructure of China), the United States (Biden’s pre-election plan
to direct 2 trillion dollars to Green New Deal), South Korea (US$ 142.62
billion), etc., are completely unattainable for Ukraine at the moment.
However, this cannot become a political justification for further inaction in
the direction of making a significant contribution to the common cause of
combating climate change. The economic gap between countries, the
presence of their own “pain points” and specific growth points in each
country — all these aspects prove the need to adopt not a single, universal
Green Deal, but the necessary number of its variations, united by a single
conceptual goal — the stabilization of the climate on the planet. This opinion
is illustrated by the analysis of existing ecological and climatic strategies,
which have their specific features.

For example, in South Korea, the Green New Deal is one of the two
components of the “New Deal” (Digital New Deal and Green New Deal).
The social component of the strategy is significant, as Korea’s New Deal
has set a short-term goal of creating 340,000 jobs within two years to boost
production by KRW 49 trillion and reduce social costs by KRW
40 trillion™. To attract broad sections of society to the side of greening
changes, the majority of which is always conservative and wary of
significant changes in the usual way of life, social perspectives find their
place in other strategies as well. For example, the American version of the
Green New Deal proposes to “create millions of good, high-wage jobs in
the United States” through a series of national programs, including “making
public investments in research and development of new clean and
renewable energy technologies and industries”. That is, one of the main
differences of the Green Deal from previous political measures is that it not

"t Zlaugotne B., levina L., Azis R., Baranenko D., Blumberga D. GHG Performance
Evaluation in Green Deal Context. Environmental and Climate Technologies. 2020.
Vol. 24. Issue 1 . R. 431-441.

"2 Slatin C. Workers in the Twenty-First Century: Green New Deal or More of the
Same? New Solutions-A Journal of Environmental and Occupational Health Policy.
2020. Vol. 29 . Issue 4. R. 8 — 484 .

73 Jae-Hyup L., Jisuk W. Green New Deal Policy of South Korea: Policy Innovation
for a Sustainability Transition. Sustainability. 2020. Vol. 12.
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only responds to the climate crisis but also tries to eradicate social
inequality and poverty™. The environmental movement in Canada also
received a social color, albeit of a slightly different nature. In May 2019, a
coalition of civil society representatives — academics, trade union
representatives, indigenous peoples and youth — launched the Pact Green
New Deal in Canada’™. That is, Canada demonstrated the birth of a national
Green Deal “from the bottom up”, as a result of which the environmental
strategy became a demand of an active society, rather than a product of
government policy. However, at the same time, Canada has its internal
contradictions of a social nature, in particular the tangible opposition of
workers in the traditional energy industry, which is built on the extraction of
oil sands.

For a comprehensive analysis of such an ambitious project as the Green
Deal, it should be noted that it has quite serious criticism. For example, in
the authoritative publication Nature, the results of a study were published,
according to which the reverse side of the European environmental policy
was demonstrated. Thus, scientists believe that EU member states transfer
environmental damage to other countries by taking credit for green policies
at home. For example, between 1990 and 2014, European forests expanded
by 9%, i.e. to an area roughly equivalent to the size of Greece (13 million
hectares), but elsewhere about 11 million hectares of forests were cut down
to grow crops consumed within the EU. Three-quarters of this deforestation
was linked to oilseed production in Brazil and Indonesia, regions of
unparalleled biodiversity, home to the world’s largest carbon sinks, critical
to mitigating climate change’.

Other studies critically analyze the European Green Deal, pointing out
some of its shortcomings, for example: it lacks a vision of a fair, low-carbon
European economy; available resources are insufficient to achieve the stated
goals; and implementation tools are limited””. In addition, there were
frequent fears in the literature that the coronavirus pandemic could prevent
the full implementation of the Green Deal®,

™ Jae-Hyup L., Jisuk W. Green New Deal Policy of South Korea: Policy Innovation
for a Sustainability Transition. Sustainability. 2020. Vol. 12.

5 MacArthur JL , Hoicka CE , Castleden H. , Das R., Lieu J. Canada’s Green New
Deal: Forging the socio-political foundations of climate resilient infrastructure? Energy
Research & Social Science . 2020. Vol. 65 . URL:
https://www.sciencedirect.com/science/article/pii/S2214629620300190?via%3Dihub
(access date: February 10, 2021)

6 Fuchs R., Brown C., Rounsevell M. Europe’s Green Deal offshores environmental
damage to other nations. Nature. 2020. Vol. 586. R. 671-674.

" Pianta M., Lucchese M. Rethinking the European Green Deal An Industrial Policy
for a Just Transition in Europe. Review of Radical Political Economics. 2020. Vol. 52.
Issued . P. 641 — 633.

8 De Gatta Sanchez, Fernandez D. The ambitious Green European Pact (European
Green Deal). Actualidad Juridica Ambiental. 2020. Vol. 101. R. 78-109; Martin Pascual
E. The European Green Deal: a possible green exit from the COVID-19 crisis? Revista
General De Derecho Europeo . 2020. Vol. 51.
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So, both the very concept of the Green Deal and its specific European
implementation have both supporters and critics. For Ukraine, this should
become an additional argument for the need to develop its greening project
on the ideological basis of the Green Deal. The analysis of foreign practice
and doctrine indicates that since the Green Deal concept is at the stage of
dynamic development and is experiencing its formation, no unambiguous,
proven, universal legal mechanisms have yet been developed — each country
is currently looking for optimal legal solutions based on its national
conditions. It is extremely important to decide how to implement relevant
ideas in domestic legislation. However, we are convinced that any political
and legal commitments of Ukraine regarding the Green Deal must be
preceded by full, thorough and independent preparation. In particular, in the
direction of conducting proper economic calculations. In relation to this
issue, it should be noted that in the foreign doctrine, especially the
American one, a wide debate has unfolded during the last two years, which
can be figuratively summarized as follows: “Who will pay for the Green
New Deal?”. This issue is extremely important and relevant not only for the
USA — it is also key for Ukraine. The cost of the Green Deal is usually
estimated in financial terms, as a result of adding up the projected costs of
various programs, which leads to the conclusion that paying for greening
requires a significant increase in taxes. However, recent studies prove that a
more complex approach is more adequate, namely: the value of the Green
Deal should be measured in real resources, not in financial costs”. To
implement such a strategic calculation, teams of the best specialists from
various spheres of the economy should be involved. Active rule-making
work should take place only after appropriate economic preparation®.

In order for the influence of the Green Deal on our country to be
controlled and not turn into a “natural disaster”, we see the only possible
way — the development and adoption of the national Green Deal — i.e. a
strategic plan of change adequate for Ukraine, which will become a national
contribution to the fight against change climate The core of such a national
Green Deal should predictably be the energy component, the development
of which should primarily take into account national features and needs, and
not foreign legal decisions in this area.

™ Nersisyan Y., Wray RL Can we afford the Green New Deal? Journal of Post
Keynesian Economics. 2020. DOI: 10.1080/01603477.2020.1835499

8 I'purop’esa X. A. Green Deal Ta Ykpaina: po3ayMu Mpo TpaBOBi MEPCTIEKTHBH.
Exonociune npaso. 2021. Ne 1-4. C. 25-32.
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CHAPTER 8. ALTERNATIVE ENERGY IN THE LEGISLATION
OF CERTAIN COUNTRIES

8.1. Alternative energy in the context of transition to carbon neutrality:
modern and prospective legal mechanisms

As part of the implementation of large-scale transformational strategies
in the world (among which the most striking should be called the European
GreenDeal), ambitious goals of states to achieve carbon neutrality were
stated. First of all, this provided for a gradual systematic transition to the
use of renewable energy sources. However, when the world had not yet
fully recovered from the fight against the pandemic recession of the
economy, military actions began in Ukraine, which changed political,
economic and social conditions, forcing the adaptation of GreenDeal and
relevant legislation to these new circumstances. Given the rapid change in
actual conditions, events, activation of rulemaking, conducting new related
studies, there is a need to analyze the energy component of GreenDeal in
response to the challenges posed by the war in Ukraine.

In a few years after the announcement of the European GreenDeal,
domestic legal science has accumulated some progress, which analyzes the
significance of this strategy and the ways of adapting Ukrainian legislation
to its tasks. However, at the same time, the objective circumstances of the
implementation of GreenDeal are rapidly changing, new legislation appears
in response to military circumstances.

Fighting climate change is a process far from linear. If the main focus is
on achieving carbon neutrality, then several interesting trends can be traced
against the background of dynamic circumstances and active rulemaking.

So, the experience of the last decades shows that the world periodically
experiences systemic crises. An interesting trend that combines the financial
crisis of 2008 — 2009 and the pandemic crisis of 2020 — 2023 was the
election of such a way to “disperse” the economy - the use of
environmental (“green”) stimulation. This trend is well traced to the
developed countries of the world. For example, in the United States after the
global financial crisis, a 2009 economic stimulus package called the
American Recovery and Reinvestment Act included green elements. South
Korea has acted even more powerfully to support its own economy, which
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was hit hard during the financial crisis, and allocate an astonishing 95% of
its $38.1 billion in fiscal stimulus to environmental initiatives, equating to
nearly 3% of its GDP (no other country except China has made this level of
green investment in response to the crisis)®. South Korea reused its
experience and maximized its ambition when it applied environmental
(“green”) stimulus as a policy of recovery from the COVID-19 crisis.

The total economic downturn, which swept the entire planet during the
pandemic, caught European countries during the rollout of the largest long-
term initiatives. For example, the UK was the first in June 2019 to adopt the
law that pledged to become the zero producer of greenhouse gases into the
atmosphere by 2050: the British program to achieve the relevant climate
goals embodied in the “NetZeroStrategy”. Six months later, at the end of
2019, the EU announced its own ambitious plan to transform all public life
called GreenDeal. However, loud discussions around such serious
transformational plans of developed European states did not have time to
subside as the world entered a period of severe economic crisis due to the
pandemic. This was the first difficult test of idea strategies like GreenDeal,
but it was not abandoned, on the contrary, they tried to use it to stimulate
the economy.

This trend was picked up by other key states, in particular, in 2020 the
South Korean GreenDeal was approved, which had three dimensions: green
urban development, innovative green industry and, of course, low-carbon
decentralized energy.

Although each country spelled out its own GreenDeal scenario, they
have something fundamentally in common. Thus, the goal of GreenDeal
environmental stimulus “is not simply to use these policies as a short-term
economic stimulus and recovery package; rather, it is to make a structural
transition to a more ecological economy and society to address a variety of
environmental imperatives, including climate change’?. A clear trend
towards restarting the economy and public life under the new realities of
climate change, environmental crises, and depletion of resources has
become a powerful mainstream in the legislation of not only a limited
number of developed countries — it has become a catalyst for similar
transformations in many related states.

An example of Turkey can serve as a vivid illustration. Thus, the
European GreenDeal provides for several fairly sensitive legal mechanisms

! Barbier E. B. How is the global green new deal going? Nature. 2010. Vol. 464
(7290). P. 832-833.

2 Han H., Lee T. Varieties of green stimulus policies: comparative analysis of the
green growth and Green New Deal policies in South Korea. The Journal of Environment
& Development. 2023. Vol. 32 (1). P. 61-82.
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within the framework of decarbonization (the mechanism of borderline
carbon regulation — CBAM and the action plan for the cyclical economy —
CEAP). Anticipating future difficulties in trade, the business began to press
the government in advance to demand an adequate response to the predicted
problems for Turkish exports. The appropriate reaction was the adoption of
the Action Plan for Turkey’s adaptation to the European GreenDeal in
20213, That is, there is a qualitatively different document, which is not so
much generated by ambitious climate or environmental goals as it is
intended to “slow down” the blow that awaits the Turkish economy as a
result of the implementation of GreenDeal in the main trading partner of the
state — in the EU.

The picture we see demonstrates the ubiquitous intensification of the
energy transition — the qualitative transformation of the economy by
increasing the production and use of energy from renewable sources and
reducing the use of energy from fossil fuels. It is alternative energy that is
an integral part of the state that humanity seeks, achieving sustainable
development. However, it is important to emphasize that it is about the
process — that is, the energy transition is not a one-time action. It is
impossible just to abandon traditional energy without losing the level of
economic development and the standard of living of society. Such a refusal
should happen gradually, with the phased preparation of the economy,
society, and infrastructure. Each state, making its energy transition, should
be aware of and take into account its own starting conditions, national
features, burdensome circumstances, and vice versa points of growth. In this
regard, the energy transition initiated as part of the implementation of
GreenDeal highlighted the need for differentiation. Yes, EU member states
are heterogeneous in their economic indicators, energy resources, consumer
and industrial energy needs, etc. Therefore, studies to prove the need to
develop their ways and rates of energy transition within the framework of a
single strategy to counter climate change are increasingly appearing®. This
gave rise to the idea of a “just transition”, which, among other things, tries

3 Asici Ahmet Atil, Acar Sevil. Channels of cooperation between the EU and Turkey
on green transformation. Ankara Avrupa Calismalar: Dergisi. 2022. Vol. 21. Issue 1.
P. 43-67.

4 Ciot M-G. Implementation Perspectives for the European Green Deal in Central and
Eastern Europe. Sustainability. 2022. Vol. 14. Issue 7. P. 3947; Gallop P. A Green
Agenda for the Western Balkans: Where are the teeth? 2020. URL:
https://bankwatch.org/blog/a-green-agenda-for-the-western-balkans-where-are-the-teeth
(mara 3Bepuenns: 01.07.2023 p.); Btaszczuk-Zawita M. Poland and the European Green
Deal amidst the pandemic. The Economic and Legal Impact of Covid-19 : The Case of
Poland. Edited By Jerzy Menkes / Magdalena Suska. Routledge, 2021.
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to substantiate theoretically the differences in the options for energy
transformations of different states.

However, this situation received a new round and significantly worsened
during 2022 — 2023, when European countries experienced energy problems
provoked by the war in Ukraine. In response to the new military
circumstances in 2022, the EU, trying not only to maintain the course under
the auspices of GreenDeal but also to update it due to the new conditions,
adopted “REPowerEU: a plan to quickly reduce dependence on Russian
fossil fuels and accelerate the green transition” (REPowerEU)® — a new
action plan to strengthen energy security and accelerate of energy transition.
REPowerEU’s plan updates GreenDeal’s goals and aims to replace an
annual 155 billion cubic meters of imported Russian natural gas with a
combination of energy conservation, diversified fossil fuel supply, and
expansion of low-carbon energy sources. The estimated cost of
REPowerEU is €300 billion by 2030 (in addition to €1 trillion under
GreenDeal). This amount will mainly be aimed at energy efficiency and
savings (€97 billion), as well as solar photovoltaic energy (€86 billion).
Thanks to REPowerEU, the EU expects the total installed capacity of
photovoltaic solar panels to grow by almost 5-fold by 20308,

The main tasks of REPowerEU can be specified as follows: a) refusal to
use Russian fossil energy sources; b) energy savings (increase from 9% to
13% of the mandatory indicator of reduction of final energy consumption
by 2030); c¢) increase the EU’s mandatory renewable energy target from
40% to 45% in 2030; d) increasing the use of hydrogen in industry.

As a tool to save the idea of GreenDeal and a way to take into account
geopolitical circumstances, the adoption of REPowerEU is an important
step, but it exposed a number of important issues and revealed at least three
complex problems.

1) An existential problem, the essence of which can be reduced to one
question: “Is it even possible to combine further economic progress with
climate and environmental measures?”. Against the background of the
adoption of REPowerEU, opinions have increased about the need for a
critical reassessment of the idea of green growth — the conceptual basis of
GreenDeal. The fundamental possibility of implementing long-term and

5 Communication from the European Commission to the European Parliament, the
Council, the Economic and Social Committee and the Committee of the Regions COM
(2022) 230 final REPowerEU Plan. 2022. (Communication REPowerEU).

& Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: EU solar
energy strategy European Commission, Brussels. 2022. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/?2uri=COM%3A2022%3A221%3A  FIN  (nara
3BepHeHHs: 01.07.2023 p.).
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value strategies like GreenDeal is questioned. Researchers are reaching
conclusions about the deceptiveness of green growth. In particular, solar
energy is often used as a prime example.

So, REPowerEU involves an increase in the solar power capacity in the
EU between now and 2030 of five times. On the one hand, this will achieve
energy decarbonization goals, but on the other hand, it will demonstrate the
failure of the natural resource tasks proclaimed under GreenDeal. This will
happen because producing so much additional solar energy scaling
equipment provided by the plan will require a significant increase in the
extraction and use of the necessary natural resources: gallium, germanium,
indium, and silicon. This contradicts one of GreenDeal’s main postulates on
economic growth without the burden on natural resources because the
Agreement notes that it is a “new growth strategy that aims to transform the
EU into... resource-efficient... an economy where there are no net
greenhouse gas emissions in 2050 and where economic growth is not linked
to resource use .

In addition, by reducing dependence on fossil fuels of one state (in
particular, natural gas of the Russian Federation), REPowerEU will increase
dependence on the supply of necessary equipment from other states (first of
all, China as the world leader in the production of such equipment).

Thinking in this way and conducting relevant industry studies, scientists
question the realism of the idea of green growth®, more and more often,
because endless economic growth is impossible on a limited planet with a
limited amount of resources. The argument of scientists can be reduced to
the fact that economic progress still needs to be paid for. A change in one
price (for example, the volume of greenhouse gas emissions in traditional
energy) does not mean the complete absence of such a price — it will simply

7 Communication The European Green Deal (n 3) 2. URL:
https://commission.europa.eu/publications/communication-european-green-deal_en (mara
3Bepraenns: 01.07.2023 poky).

8 Vezzoni R. Green growth for whom, how and why? The REPowerEU Plan and the
inconsistencies of European Union energy policy. Energy Research & Social Science.
2023. Vol. 101. URL: https://www.sciencedirect.com/science/article/pii/
$2214629623001949?via%3Dihub (mata 3eprenns: 01.07.2023 poky).

® Hickel J., Kallis G. Is green growth possible? New Political Economy. 2020.
Vol. 25. P. 469 — 486; Wiedmann T., Lenzen M., KeyBer L.T., Steinberger J.K.
Scientists’ warning on affluence. Nature Communication. 2020. Vol. 11. P. 3107,
Parrique T., BarthJ.,, Briens F., Kerschner C., Kraus-Polk A., Kuokkanen A,
Spangenberg J.H. Decoupling debunked. Evidence and arguments against green growth
as a sole strategy for sustainability. European Environmental Bureau. 2019. URL:
https://eeb.org/wp-content/uploads/2019/07/Decoupling-Debunked.pdf (nata 3sepuenmHs:
01.07.2023 poky).
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be replaced by the exhaustion of natural resources necessary for the
functioning of alternative energy.

As one study notes, “empirical data on resource use and carbon
emissions do not support the green growth theory *°. In other words, the
justification for criticizing green growth is simple: it is difficult to
decarbonize an economy by transferring it to renewable (or at least
decarbonized) energy sources if energy consumption is constantly
increasing. From 2009 to 2019, there was an increase in energy
consumption worldwide, and it absorbed double-digit growth in modern
renewable energy production technologies, and the share of fossil fuels in
total final energy consumption decreased from only 80.3 to 80.2%*%.

At the same time, the “natural resource cost” of the new equipment
cannot be ignored. For example, “an electric car needs six times more
mineral resources than a regular car, and an onshore wind farm needs nine
times more mineral resources than a gas-fired power plant2. As a result,
demand for lithium, cobalt, nickel, rare earth elements, and copper is
expected to grow rapidly in the next few decades — to such a level that
“raises huge questions about the availability and reliability of supply 3.

2) The problem of regress is that the EU climate ambitions, seasoned
with the political component in the latest REPowerEU, give tangible side
effects (for example, episodic reanimation of coal use, revision of attitude
towards nuclear energy, investment in new liquefied natural gas terminals
and gas pipelines, etc.). European countries at risk of energy security loss
due to the abandonment of Russian gas consumption were forced to solve
their own energy problems by methods that are not always climate-friendly.
For example, in January 2023, Bulgaria announced the abolition of its
climate goals and the postponement of the closure of coal mines on its
territory in order to cope with the high cost of energy and ensure energy
stability’*. A similar situation that questions the justification for the

0 Hickel J., Kallis G. Is green growth possible? New Political Economy. 2020.
Vol. 25. P. 469-486.

11 Renewables 2021 Global Status Report. 2021. URL: www.ren21.net/gsr-2021/
(mata 3Bepuenns: 01.07.2023 poky).

2 |EA, ‘The Role of Critical Minerals in Clean Energy Transitions’. 2021. URL:
www.iea.org/reports/the-role-of-critical-minerals-in-clean-energy-transitions (mara
3BepHeHHs: 01.07.2023 poky).

13 Mauger R.Finding a needle in a haystack? Identifying degrowth-compatible
provisions in EU energy law for a just transition to net-zero by 2050.Journal of Energy &
Natural Resources Law. 2023. Vol. 41. Issue 2. P. 175 - 193

14 Bulgarian Lawmakers Back Coal Plants with Vote to Roll Back Green Targets.
2023. URL: https://www.reuters.com/markets/commodities/bulgarian-lawmakers-back-
coal-plants-with-vote-roll-back-green-targets-2023-01-12/ (mara 3BEPHEHHSL:
01.07.2023 poky).
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galloping pace of the energy transition has emerged outside the EU, namely:
in December 2022, the UK Secretary of State approved a planning
application for a mine that could be the first coal mine in this country
in 30 years®.

A separate difficult issue was the need to resuscitate the idea of nuclear
power as a kind of component of green generation. In this area, a whole
range of problems was formed:

a) a significant share of atomic energy in the modern European market
(almost 25% of the total balance of EU energy resources is nuclear, and
more than 50% is produced in France. A total of 13 of the 27 EU member
states have more than a hundred reactors, and in 2019 they provided about
50% of low-carbon electricity);

b) although nuclear power is considered low-carbon because nuclear
reactors produce no direct CO, emissions, it nevertheless relies on uranium
as a fuel whose extraction and processing is extremely energy-intensive;

c) contradictory views of European States: some countries led by
Germany insist that nuclear power is not part of the goals of renewable
sources; at the same time, the rest, led by France, are considering laws to
accelerate the construction of new nuclear reactors and simplify the process
of approving and building new stations.

In our opinion, the problem of regress illuminates two important theses.
First, it became side evidence of the existence of an existential problem, that
is, it confirmed the fact that accelerating the energy transition, despite its
good intentions, inevitably entails increasing the burden on natural
resources. Secondly, the problem of regress demonstrates the unwillingness
of alternative energy at this stage of development to meet the needs of
modern European society to the necessary extent.

3) The problem of energy solidarity, which may be classified as an
internal matter of the EU, but its manifestations have an impact on Ukraine
because this principle is extended to our state through the Association
Agreement (Article 338). The principle of energy solidarity enshrined in
Avrticle 194 of the Lisbon Treaty has long been considered just declarative,
but in the case of “Germany v Poland”, the EU Court in 2021 adopted a
decision according to which the principle of energy solidarity received a
reasoning content. It means, in particular, that EU institutions, in
implementing measures in the context of EU energy policy, should take into
account the interests of all stakeholders who may suffer, given, among other
things, “supply security, their economic and political viability and

15 Bogojevi¢ S. Legal Dilemmas of Climate Action. Journal of Environmental Law.
2023. Vol. 35. Issue 1. P. 1-9.
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diversification of sources of supply *®. This approach opened the door to
many potential controversies amid the complex implementation of
REPowerEU. In the current climate of abandoning Russian gas and
intensifying alternative energy, the principle of energy solidarity actually
requires ceding certain national interests to satisfy the interests of other
states of the Union. At the same time, according to foreign scientists, the
war in Ukraine can prevent the use of this principle in favor of local energy
supplies, even if this means an increase in coal dependence?’.

Despite these complex problems, REPowerEU requires its legal
implementation. Indicative of the stated considerations will be the
announced adoption of REDIII — the updated Renewable Energy Directive,
the revision of which is due to the implementation of REPowerEU.
According to the updated version, REDIII should increase a number of
targets for the production and consumption of energy from renewable
sources by 2030. The EU’s mandatory 2030 renewable energy target is
expected to rise to a minimum of 42.5% from the current target of 32% and
almost doubles the existing share of renewable energy in the EU?,
Currently, it is difficult to predict how this updated REDIII will be
combined with solving the identified energy transition problems, since there
are many poorly controlled factors for the impact on this relationship.

However, it can be concluded that the war in Ukraine provoked the
second serious test of the European GreenDeal for viability. It was the
energy component that came under the greatest pressure. Despite these new
crises, “the European Green Deal has not been sacrificed on the altar of
energy security ”°. In general, it can be stated that Green Deal withstood,
but had to adapt to the new conditions and retreat in a number of previously
won positions.

The world is currently experiencing a period of kind of turbulence: on
the one hand, the vast majority of countries agree with the need for
decarbonization and the importance of the development of alternative
energy, but on the other hand, the alternative energy itself undergoes many
tests for sustainability (reducing resource capacity, strengthening

6 C-848/19P Germany v Poland, ECLI : EU:C:2021:598. URL:
https://curia.europa.eu/juris/liste.jsf?num=C-848/19 (nara 3sepuenns: 01.07.2023 poky).

17 Bogojevi¢ S. Legal Dilemmas of Climate Action. Journal of Environmental Law.
2023. Vol. 35. Issue 1. P. 1-9.

18 Political agreement reached on RED Ill. URL: https://www.eraa.org/political-
agreement-reached-red-iii (zata 3Bepuennsi: 01.07.2023 poxky).

19 Rybski R. Energy in the European Green Deal: impacts and recommendations for
MENA countries. The Journal of World Energy Law & Business. 2023. Vol. 16. Issue 2.
P. 127-142.
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environmental friendliness, reducing cost, avoiding or reducing competitive
confrontation with agriculture, biodiversity, etc.).

According to the results of the study, several intermediate conclusions
can be drawn. Firstly, the phenomena provoked by the war in Ukraine did
not lead to the rejection of the energy transition within the framework of
GreenDeal, but on the contrary — are considered as incentives for its
additional acceleration.

Secondly, the retrospective analysis demonstrates a change in
approaches to the importance of alternative energy: in the second half of the
2000s, state assistance to the development of green generation was
considered only as one of the levers for stimulating the economic growth of
developed countries; a decade later, the scaling of alternative energy has
formed the basis of fundamental transformation strategies.

Thirdly, the war in Ukraine has further strengthened the importance of
alternative energy as a necessary substitute for unwanted fossil energy
sources. At the same time, the “acceleration” of the energy transition, which
is forced due to geopolitical processes, highlights a number of complex
problems of the development of alternative energy: the existential problem,
the problem of regression and the problem of energy solidarity. The legal
difficulties identified on the example of other countries should be
thoroughly studied and taken into account during the legislative support of
the energy transition in Ukraine.

8.2. Peculiarities of state regulation and support for the development
of alternative energy in the USA, Canada,
and Latin American countries

Regarding the regulatory support for the functioning of the American
market of alternative energy carriers, it is worth noting that the first
attempts to regulate and support the development of renewable energy in
the United States were made in the 1970s. Under the 1977 United States
Congress Act “On the organization of the Department of Energy
Organization Act”, a federal department was created — the Department of
Energy (DOE), which was entrusted with all the functions related to energy
previously implemented by various bodies. The specified entity is
responsible for coordinating the activities of all federal executive bodies in
the area of energy, and the implementation of a unified energy policy. In
2010, the DOE Office of Energy Efficiency and Renewable Energy was
established as part of the ministry. Also, in the system of the Ministry of
Energy functions the Federal Energy Regulatory Commission (FERC)
which is an independent federal agency that distributes electricity, natural
gas, and oil to the states. It adopts regulatory acts on pricing, tariff
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implementation, as well as investment in the energy sector. Energy issues
are also part of the competence of other federal agencies, in particular, the
Environmental Protection Agency (EPA)”.

In 1978, due to the rapid spread of the global energy crisis, the federal
Public Utility Regulatory Policies Act (PURPA) was adopted. Due to the
situation, as well as the prospects for rising oil prices, the US Congress
established a policy of reducing the country’s dependence on external fuel
supplies, diversifying the energy market, and supporting the development of
alternative energy sources. One of the most important achievements of this
Act was the beginning and gradual growth of energy production by
independent companies that are not connected with the state or utilities. By
the mid-2010s, the share of the latter had grown to 7% of the total
electricity produced in the country. Note that before the implementation of
the above Act, only utility companies had the right to own and manage
generating power plants, and then, on the contrary, there was a requirement
that the percentage of energy purchases from independent electricity
producers be increased. So, thanks to the Public Energy Policy Act, the US
renewable energy market has significantly increased due to solar and
hydroelectric power plants.

The leading stage in the development of the US energy sector was the
adoption of the Energy Policy Act in August 2005, which is basic for the
development of alternative energy and energy efficiency, establishes tax
incentives to encourage energy saving measures, as well as aimed at
improving energy security, economic growth and meeting energy needs, etc.
Despite these positive aspects of this regulatory act, its main achievement
was an increase in budget financing of energy in the period 2005 — 2010, as
well as 2010-2015.

In addition, a tax reduction system was provided. It is a measure of
economic stimulus for energy producers, which is that they are provided
with solar tax credit. They may reduce the amount of federal taxes paid by
costs related to installation of equipment or other activities related to the
production of alternative energy. So, the amount of the indicated loan in
2019 amounted to 30% of the costs of installing solar panels, in 2020 it
decreased to 26%, and for 2021 it is 22%. The amount of tax credits is
determined by the legislation of each individual state. At the same time,
federal and state laws are very specific and are norms of direct action. They
usually set the percentage of increase in the share of renewable energy
sources in the energy sector for a certain period.

It must be noted that in the energy legislation of the United States, there
is a tendency for state support and promotion of the development of the
alternative energy industry. In 2007, the Energy Independence and Security
Act (EISA) enshrined the provision that the production of energy from
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renewable sources is one of the most important and effective means to solve
not only energy but also environmental problems facing humanity.
According to the American Recovery and Reinvestment Act, a number of
federal projects and programs in this direction were financed from the
federal budget in the form of grants, in particular, the production of biofuels
(Biomass Program); Geothermal Technologies Program; production of new
battery generation, as well as software for electric vehicles and hybrids;
providing energy from renewable sources of buildings and structures of
federal property during their design, construction, and modernization?°.

Currently, the US Congress is considering a draft of the Clean Energy
Standard Act. Its goal is to ensure the generation of electricity at zero
emissions into the atmospheric air of greenhouse gases (net-zero emissions)
by 2050. The provisions of the project are based on the international legal
principles of environmental protection, primarily on the prevention of
climate change. Thus, one of the main directions of the proposed
mechanism is the creation of an energy market, as well as the sale of loans
for the development of alternative energy sources.

So, renewable energy in the United States has reached a high level and
continues to develop rapidly 2.

The state structure of Canada and the huge size of the country create a
very diverse picture of the energy market. Overall, Canada’s energy
consumption per unit of population is among the highest in the world.
Interesting is the fact that despite the existence of significant energy
resources, they are distributed unevenly throughout the state, so some
provinces export energy, and others import it from abroad. Due to the size
of the territory and the peculiarities of the population (most Canadians live
in the south of the country along the border with the United States, although
the largest energy producers are hundreds and thousands of kilometers to
the north), the Canadian electricity market is closer to the United States than
between the provinces. However, it is this integration that the energy sector
OWes its success.

The development of Canadian legislation in the energy sector is
characterized by the fact that the constitution gives the provinces and
territories the right to regulate the energy market — each of the 13 regions of

2 Kapaxansu K. M. [IpaBoBi 3acau po3BUTKY aibTepHatuBHOi eHepretuky B CIIA.
Lllocmi Taspiticoki OpUOUYHI HAYKOBI YUMAHHA | MaTepialli MKHap. HayK.-TIPAKT. KOH.
(M. Kuis, 05-06 motoro 2021 p.). KuiB : TaBpilicbkuii HalliOHaJIbHUN YHIBEPCHTET iMEHI
B.I. Bepnancekoro, 2021. C. 68-71.

2l Kapaxausn K. M. OcoGnuBOCTI NpaBoBOTO pETyIOBaHHS albTEPHATHBHOL
eHepretnkn B kpaiHax Amepuku (CIHA, Kanmama, kpainm JlatmHcbkoi Amepukn).
Miocnapoonuii nayroesuti scypran “IHTEPHAVKA”. Cepia : “FOpuouuni nayku”. 2021.
Ne 1(35). C. 68-75.
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the country has a unique situation. Federal authorities are responsible only
for the development of minimum environmental standards and rules for
international trade in resources and energy. Currently, the state is
implementing a number of federal projects aimed at the use of renewable
energy sources: in particular, it provides significant subsidies to companies
that introduce alternative energy, encourages producers of “clean” energy to
increase generating capacity, sets some of the highest “green” tariffs in the
world in order to attract additional investment.

In 2008, Canada adopted the Federal Sustainable Development Act,
which officially announced support for renewable energy. In order to
develop the provisions and support this Act, the Federal Sustainable
Development Strategy (FSDS) for the period 2016 — 2019 was in force. The
main areas of action of the strategy were measures aimed at preserving the
environment and preventing climate change, including the production of
energy from alternative sources. A plan for the production of so-called
“clean energy” was introduced, which provided for the production of energy
from renewable sources at the level of 90% of the total volume by 2030%,

The specified task of the strategy already has certain positive
developments. So, in particular, by 2017, federal and local governments in
the energy sector, which agreed to a joint action plan, took important steps
to expand the circle of participants using clean energy, and also provided
significant investments in the construction of new alternative energy
facilities. In order to accelerate the growth of companies using “clean”
technologies, $14 billion was provided from the state budget. In addition,
the government is going to invest $21.9 billion over 11 years to support
green infrastructure, which will create a clean economy in Canada due to
the development of renewable energy sources?.

The leaders of energy production from alternative sources are also Latin
American countries, in particular, Brazil, Argentina, Uruguay, Chile,
Bolivia. In the 70s of the last century, during the first wave of the oil crisis,
the Brazilian government introduced a program for the use of alcohol as a
fuel (National Fuel Alcohol Program). The implementation of the program
did not cause significant complications, since Brazil is one of the world’s
largest producers of sugar and sugarcane. However, the government helps
private businesses implement this program by providing additional tax
incentives and preferences. For example, these incentive measures to

2 The official website of the Government of Canada. URL:
https://www.canada.ca/en.html (nara 3Bepuenns: 01.07.2023 poky).

2 Kapaxausn K. M. OcoGnuMBOCTI NpaBoBOTO pETYJIOBAHHS aJlbTepPHATHBHOL
eHepretukn B kpaiHax Awmepuku (CLHA, Kanama, xpaiam Jlaturchkoi Amepukwn).
Midicnapoonuii nayxoeuii scypnan “IHTEPHAYKA”. Cepis : “FOpuduuni nayxu”. 2021.
Ne 1(35). C. 68 —75.
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support manufacturers of bioethanol, which is made of sugar, include the
provisions of the legislation on the mandatory content of the latter in the
fuel at the level of 20 — 25%. Thus, the state ensures the existence of a
market for manufactured products. For consumers, meanwhile, subsidies are
set in the form of a low price for such fuel, which makes it available for
consumption.

In recent years, Latin American countries have made significant
advances in the use of wind, solar, geothermal energy resources, as well as
biofuels. If ten years ago it was about the energy revolution, then today we
can safely say that the countries of Latin America are one of the world
leaders in the development of alternative energy. For example, Brazil is the
first major industrial power to achieve a record share of renewable energy.
According to the National Report on the Energy Balance, 88.8% of the
country’s electricity is generated from renewable sources. Argentina
recently entered the top ten of Ernst & Young’s Global Renewable Energy
Investment Attractiveness Index for the first time in history and with the
help of the World Bank plans to produce 20% of its electricity from
alternative sources. Such plans are very real, since Argentina includes a
unique natural region of Patagonia, characterized by such resources of the
sun and wind, which have no analogues in the world. The heyday of
Argentina’s alternative energy comes from 2017, when the Year of
Renewable Energy was proclaimed. The most developed areas are wind,
solar, hydro and bioenergy.

As for regulatory support for the development of alternative energy in
Latin American countries, the national laws of the latter enshrine similar
provisions of energy policy, the main of which are: economic and energy
security guarantees, environmental protection policy, and environmental
security, ensuring the use of stimulus measures, in particular, government
donations and subsidies, investments in the energy sector, tax incentives,
state support for renewable energy producers?.

8.3. Specifics of Australia’s alternative energy legal regulation

This country combines incompatible seemingly signs: on the one hand,
it demonstrates impressive examples of the successful development of
alternative energy, and on the other — rather modest overall indicators of

24 Kapaxansu K. M. [o6asibHi TeHEHIIIT PO3BUTKY albTEPHATUBHOI EHEPIETHKU Ha
npukianl kpain JlatmHcbkoi  Amepuku. Haykosi  docniddicenHs :  napaduema
innosayitinoco poseumky : 30ipHuk Te3 VI Mixnap. Hayk. kou¢. (IIpara, Yexis,
15 mortoro 2021 poky). 'O “MixHaponHHli HAyKOBHH LEHTP PO3BUTKY HayKu
i Texuojorii”, 2021. C. 57-59.
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decarbonization of one of the world’s well-developed economies (according
to the Climate Change Efficiency Index in 2020, Australia was recognized
as one of the countries showing the worst performance). This phenomenon
is revealed through the characterization of Australia’s alternative energy
legal regulation, which has some key features.

1. Aninternal political and legal confrontation over the development of
renewable energy, which unfolded against the background of several
important prerequisites: a) the federal structure of Australia, which consists
of six states, two territories and the federal government; b) the country’s
high dependence on fossil fuels (in 2018 coal accounted for 15%
($60 billion) and gas 8% ($38 billion) of Australia’s export income); c) the
federal government, coal states and the industrial lobby have an active and
quite aggressive policy, opposing the development of alternative energy.

Against the background of these prerequisites, the crisis was inevitable,
since in 2006 one of the states — South Australia decided to develop
according to a different energy scenario. South Australia has shown
absolutely impressive indicators of the evolution of renewable energy: in
the 14 years from 2004 to 2018, there was a rapid transition from 100% of
fossil fuel production and consumption to half of self-sufficiency through
alternative sources — 50% of energy is generated by wind and sun®. From
an electricity importer, the state became an exporter. Total renewable
energy production is expected to reach at least 75% by 2025 and the state
government’s target level to 100% by 2030%. South Australia’s growing
success has attracted increasing opposition from the federal government.
This led to a violent political struggle, when in 2016 — 2017 technical
problems with blackouts were cynically used by federal politicians in public
speeches to intimidate the population: “due to unreliable alternative energy,
you may have the same as in South Australia”.

The general outlines of the long internal political and legal conflict in
Australia have some parallels with Ukrainian realities. For example,
representatives of “brown” energy used the increase in electricity prices and
the collapse of payments under the “green” tariff as a way to discriminate
against alternative energy and delay its development in Ukraine. The same
goal was pursued by the constitutional representation of people’s deputies,
according to which the question of compliance with the Constitution of

% McGreevy M., MacDougall C., Fisher M. Expediting a renewable energy transition
in a privatised market via public policy : The case of south Australia 2004-18. Energy
Policy. 2021. Vol. 148.

% parkinson G. South Australia’s Stunning Aim to Be “Net” 100 Per Cent
Renewables by 2030. Renew Economy. 2019. URL.: https://reneweconomy.com.au/south-
australias-stunning-aim-to-be-net-100-per-cent-renewables-by-2030/ (mata 3BepHEHHS:
01.07.2023 poxky).
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Ukraine with a number of provisions of the laws of Ukraine “On Alternative
Energy Sources” and “On the Electricity Market”. It should be understood
that resistance to traditional energy will grow. This should be taken into
account during regulatory and strategic planning, as well as in the
development of long-term regional development strategies.

2. Weak direct government management of the energy sector. Back in
the 1990s, Australia’s energy network was privatized under the influence of
neoliberal economic ideology. In a privatized market system, integration of
environmental goals is even more complex?’, since there are practically no
imperative levers for public administration. Instead, Ukraine still has quite
significant regulatory influence, and this is most likely justified, taking into
account Ukrainian conditions and experience.

3. Legal enforcement of alternative energy support in Australia is
embodied in the dominant green certificate legal mechanism. Under the
legislation, alternative energy is encouraged through federally issued trade
certificates that electricity retailers are required to purchase®. Australia is
also one of the first countries in the world to introduce a carbon tax.
However, in the absence of proper political will, these positive rule-making
actions did not create an effective engine for the transformation of the
energy system, which is confirmed by the preservation of high rates of
fossil fuel use.

Scientists criticize the regulatory provision of alternative energy in
Australia. In particular, it is claimed that the adopted energy law — the
“White Paper” of 2015 — focused only on the economy, completely ignoring
the energy security policy and not paying enough attention to environmental
protection issues?. In particular, the Australian federal renewable energy
law would have to be expanded to address important issues that currently
receive little legislative or political attention °. Modern Ukrainian
legislation in the field of alternative energy also has a number of serious
defects and requires scientifically justified improvement. In particular, the
support system is waiting for its full launch. The Ukrainian protection

27 Warren B., Christoff P., Green D. Australia’s sustainable energy transition : the
disjointed politics of decarbonisation. Environmental Innovation and Societal
Transitions. 2016. Vol. 21. P. 1-12.

2 Hua Y., Oliphant M., Hu E. J. Development of renewable energy in Australia and
China : a comparison of policies and status. Renew. Energy. 2016. Vol. 85.
P. 1044-1051.

2 Marsden S. The “Triangle” of Australian Energy Law and Policy: Omissions,
Connections and Evaluating Environmental Effects. Journal Of Environmental Law.
2017. Vol. 29. Issue 3. P. 475-503.

%0 Prest J., Soutter G. The Future of Australia’s Federal Renewable Energy Law.
Australian Law Journal. 2018. Vol. 92. Issue 10. P. 799-813.
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model was originally implemented in the “green” tariff, which for several
years they have been trying to replace with green auctions.

4. Active role of state (regional) government. Despite the combination
of positive natural conditions, widespread access to solar radiation and
powerful winds, the success of the state of South Australia would not have
been possible without the consistent and active policies of the regional
government. First, this manifests itself in the alternative energy stimulus
available in the liberal economy. In particular, the purchasing capabilities of
the government are used as efficiently as possible to attract new players to
the energy market and thus create pressure on prices. Secondly, work is
constantly underway to create a favorable regulatory framework. For
example, a state law was passed in 2011 to support wind farms. When the
construction of wind power plants for aesthetic reasons was challenged on
its basis in the same year, the government showed consistency by promptly
making the necessary editorial changes in order to eliminate such obstacles
in the functioning of wind generation. Thirdly, the South Australian
government is carrying out the necessary adaptation work, because the
energy transition is not only an economic or ecological phenomenon — it is
a system restructuring that has a strong impact on society. In particular,
when a coal plant was closed in a small city, the state government gave this
territorial community a grant of $6 million to build a tomato greenhouse
equipped with solar panels — the enterprise formed 200 jobs.

The Ukrainian legislator cannot boast of such care and consistency. This
is well illustrated by the declarative restructuring of coal regions and the
high-profile scandal of 2020, associated with a sharp turn in the policy of
supporting alternative energy.

5. Work on the mistakes. The outages, which occurred at peak times,
did not force the South Australian government to abandon the chosen
course — on the contrary, the difficulties contributed to the organization of
additional measures to strengthen energy security. In particular, backup
power was created (the largest battery for energy storage was designed and
a state gas power plant was built). Instead, the total strategic and tactical
miscalculations of the Ukrainian rulemaker in recent years did not entail a
thorough work on the mistakes made.

The presented political and legal experience of Australia well illustrates
the problem of the energy transition, which covers the modern world. The
difficulties faced by modern Ukrainian society are not unique — they have
similar analogues in more developed countries. However, the main thing
that the experience of Australia proves is: a) the detrimental effect of the
internal political and legal confrontation regarding the development of
alternative energy; b) the need to determine policy priorities and ideological
foundations to which energy legislation should comply. This is critically
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important for Ukraine, because we constantly urgently and chaotically solve
some tactical tasks without a clear vision of the strategic goal3Z.

8.4. Legal experience of China, India and Japan
in the field of alternative energy development

This country is impressive for its achievements in the field of alternative
energy. China’s economy has made extraordinary strides since the
introduction of reform and openness policies in 1978; the next 30 years of
rapid growth are known as the “Chinese miracle”. However, the mechanism
of extensive economic growth, which is characterized by high levels of
costs, emissions, pollution and energy consumption, has caused intense
pressure on resources and the environment. At the same time, mass
consumption of energy resources caused a large amount of greenhouse gas
emissions®2. In 2013, China’s carbon dioxide emissions reached 10 billion
tons, which is 28% of total global emissions and exceeds total carbon
emissions in the United States and the EU. As the world’s largest producer
of carbon dioxide, China is also the world’s largest energy consumer®, At
the same time, energy demand in China tends to grow. Amid these objective
prerequisites, the government promises that China will peak carbon
emissions by 2030 and carbon neutrality by 2060.

Awareness of the need for energy ecology was embodied, in particular,
in the purposeful creation of legislation to stimulate the use of renewable
energy sources. In 2005, the Renewable Energy Act of the People’s
Republic of China was adopted, which actually laid the legal foundations
for the active development of alternative energy. The main support
mechanisms were provided by the following:

1) Providing priority network access. This technical and legal aspect is
central to the specifics of China’s energy system since the construction and
launch of new energy facilities are not sufficiently synchronized with less
developed network infrastructure. In this regard, it has become common for
China to idle built renewable energy facilities that are not connected to the

31 Xapuronosa T. €. IIpaBoBe peTry/IOBAHHS AILTEPHATHBHOI EHEPrETHKU B

AgBctpanii: nocsin s Ykpainu. /Jo 60-pivua nabymms yunnocmi 3axony “IIpo oxopomny
npupoou Yrpaincexoi PCP” : exonoziune 3akoH00aecmeo Yrpainu uepes npusmy 1oco
icmopuuno2o pozeumky : Marepianmd MiKHap. AWUCTaHI[. HayK.-mipakt. koH®. (M. Kwuis,
12 xBiTHs 2021 poky). KuiB : Bunasuuurso “Haykosa cmonuys”, 2021. C. 106 — 110.

% Kun Zhang, Zong-Yong Zhang, Qiao-Mei Liang. An empirical analysis of the
green paradox in China : From the perspective of fiscal decentralization. Energy Policy.
2017. Vol. 103. P. 203-211.

3 Chenxi Zhang, Dequn Zhou, Qunwei Wang, Hao Ding, Sigi Zhao. Will fiscal
decentralization stimulate renewable energy development? Evidence from China. Energy
Policy. 2022. Vol. 164.
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network. However, despite the direct indication of the law, network
enterprises, using a monopoly position, did not connect alternative energy
facilities in the proper priority order.

A similar problem is manifested here and there in Ukraine. An
illustration can be the case of the Botiiv wind farm. The owner of this wind
farm signed an agreement on connecting the power plant to the network
with the only possible entity capable of doing this — Zaporizhzhiaoblenergo
0OJSC, but due to many circumstances, such a connection occurred with a
significant delay. In contrast to the “silent inaction™ in such cases in China,
in Ukraine, a similar situation entailed penalties imposed by the
Antimonopoly Committee of Ukraine on Zaporizhzhiaoblenergo for abuse
of monopoly position34.

In the same aspect, the problem of planning the use of territories is also
manifested. Thus, most wind power plants are located in the north of China,
while high energy consumption is concentrated mainly in the south and east
of the country. This further exacerbates the problems of compliance with
the legislation on the priority of connecting alternative energy facilities to
the network, because in the north there is an excess of such energy, and in
the south, there is a shortage.

2) Guaranteeing the full purchase of energy produced from renewable
energy sources. The importance of this mechanism can not be
overestimated, since it is designed to guarantee investors the profitability of
their deposits in the business. However, despite legislative consolidation,
this mechanism also did not work to the fullest due to the lack of the
following normative detail. To unlock this main protective mechanism, the
rule-maker introduced changes in 2009, according to which network
enterprises pledged to conclude contracts for the purchase of energy
produced at renewable energy facilities. However, the legal “gap”
remained: the network enterprise was relieved of its duty in the case of a
threat to energy security. Due to the lack of clear definition of
understanding the threats to energy security, in fact, this provision negated
the legal obligation of network enterprises and the protection mechanism as
a whole.

3) “Green” tariff — a protection mechanism typical of alternative
energy, approved in most countries of the world, which sought to stimulate
the use of the renewable energy industry. In China, it also had its features,
in particular, its size was not guaranteed. Thus, in practice, producers are
forced to agree to a lower tariff to be connected to the network, thereby

3 Tocranosa Buioro rocrnojapcskoro cyay Vkpainusin 15 6epesns 2017 poky y
cmpaBi  Ne  908/1864/16. URL: https://zakononline.com.ua/court-decisions/show/
65436767 (narta 3Bepuennsi: 01.07.2023 poky).
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“ensuring access to the network comes at the cost of sacrificing the financial
viability of renewable energy producers”®,

As a result of these mechanisms, a paradoxical situation developed in
China: on the one hand, an impressive number of renewable energy
facilities were built, but on the other hand, there was a rapid tendency to
leave these combined capacities. Then the central leadership faced the task
of modifying the system of state support to stop the negative regressive
phenomena in alternative energy. To this end, other mechanisms of state
support of research interest were additionally tested in China. We are
talking about such interesting mechanisms as:

a) environmental production control, which aims to establish a dispatch
sequence based on the energy efficiency level of each unit and the amount
of pollutant emissions®. However, this idea has not shown its effectiveness
in practice, instead demonstrating favorable conditions for abuse by local
authorities;

6) “green” certificates (REC) — a mechanism whereby renewable
energy producers are issued certificates for each megawatt-hour they
produce. Under Chinese law, certain electricity market participants
(including network businesses, electricity retail companies, and large end-
users involved in direct trading of electricity) are required to purchase a set
number of certificates to prove that a percentage of their electricity comes
from renewable sources;

B) establishment a “target share”. This mechanism implies that the
relevant authorities that manage the electricity sector are required to
determine the expected contribution of electricity generated from renewable
sources to the total amount of electricity generated in the country over a
certain period (“target share”). At the same time, the relevant authorities
should develop specific measures to ensure that the target amount of
electricity generated from renewable energy sources receives priority access
to the network and is fully purchased by network enterprises®”.

% Hao Zhang. Prioritizing Access of Renewable Energy to the Grid in China:
Regulatory Mechanisms and Challenges for Implementation. Chinese Journal of
Environmental Law. 2019. Vol. 3. Issue 2. P. 167-202.

% NDRC, State Environmental Protection Agency, SERC and Office of National
Energy Leading Group (dissolved), ‘Workplan for the Pilot Programs on Energy
Efficiency Dispatching® (T9EEABBEEIRXSTIIESZE). 2007. N 53. URL:
http://www.gov.cn/zwgk/2007-08/07/content_708486.htm (mara 3BEPHCHHS:
01.07.2023 poky).

87 Hao Zhang. Prioritizing Access of Renewable Energy to the Grid in China:
Regulatory Mechanisms and Challenges for Implementation. Chinese Journal of
Environmental Law. 2019. Vol. 3. Issue 2. P. 167-202.
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Analysis of professional foreign literature allows to distinguish three
important problems faced by the development of alternative energy in
China:

1) local (regional) protectionism of coal generation. China’s
impressive economic gains have been built on fossil fuels — mostly coal,
which the country is rich in. The flip side of the situation was the growth of
pollution (especially air), the specialization of the regions, the problems of
unemployment. These phenomena and processes dealt an insidious blow to
alternative energy, which began to develop in the country. Thus, despite the
violation of the requirements of the law on priority access to the network
and the guaranteed full redemption of “green” energy, state authorities do
not want to fine network enterprises, worrying about the security of energy
supply. In addition, contrary to the tasks of the central government, regional
authorities can restrain the development of “green” generation by their
actions. For example, based on local interests, the local government will
buy its own coal energy rather than ‘“green” energy produced in the
neighboring province. Thus, the decentralization reform of the energy
system carried out in China demonstrates its side effects, which are not
obvious, but very significantly affect the development of alternative energy;

2) difficult access to justice. In cases where there is any dispute
between the network enterprise and the power-generating enterprise
regarding priority access, they may apply for mediation by a public
authority. If both parties refuse to settle the dispute through mediation, the
dispute may be settled through civil proceedings. However, a feature of
Chinese legal proceedings is the need to present sufficiently convincing
evidence of a violation of the plaintiff’s rights so that the case is generally
accepted for consideration in court. However, this is actually very difficult
to implement, since network enterprises, due to their monopoly status, often
force renewable energy producers to agree on various exceptional
circumstances in contracts. In this regard, most often renewable energy
producers cannot sue a network enterprise on the basis of a contract. The
result of such limited access to justice, in particular, was the lack of cases in
which the rights of alternative energy producers would be upheld;

3) institutional deficiencies. This problem is quite complex because of
its versatility. It is the result of a number of processes and circumstances,
namely: a) a specific model of decentralization (when local authorities are
granted autonomy in regional economic development and distribution of
resources, but the central government retains strong levers of governances?);

3 Chenxi Zhang, Dequn Zhou, Qunwei Wang, Hao Ding, Sigi Zhao. Will fiscal
decentralization stimulate renewable energy development? Evidence from China. Energy
Policy. 2022. Vol. 164.
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b) pluralism of regulatory actors (central government agencies and
provincial governments, which often have different programs and
priorities®); c) imperfection of the legal status of special bodies in the field
of energy regulation (studies indicate that such bodies did not receive
appropriate powers and resources to be effective regulators).

The analysis of China’s problems in developing its own alternative
energy is of particular interest to Ukraine, as it allows us to draw some
important conclusions. There are no absolute (ideal) legal solutions that
would guarantee unconditional success in stimulating alternative energy.
China for almost twenty years has tested most of the common legal
mechanisms developed in the world to support the use of RES, but they all
worked with varying degrees of efficiency due to the specific domestic
legal, organizational, institutional, economic, and political context.

India. The Indian experience is an interesting example of the active
formation of alternative energy in a developing country. Showing
significant economic growth and a rapid increase in the population, India is
constantly experiencing an acute shortage of energy, because it is very
dependent on imports, especially crude oil (80%) and natural gas (40%)*.
Own traditional resources — mostly coal — are exhaustive and climatically
unfriendly. This has become a serious motivator for finding political and
legal ways to ensure the current and future energy security of the country.

The climatic and weather conditions of India form an extremely
powerful potential for the development of various types of “green”
generation, but such resources are geographically dispersed*? and not fully
developed. At the same time, India has already become a recognized global
player in the area of alternative energy, because, since 2010, the size of
investments in the development of alternative energy in this country has
varied from 5.11 to 11.9 billion euros per year*®. This is paying off: in 2021,

39 Edward A CUNNINGHAM. The state and the firm : China’s energy governance in
context.  Boston  University GEGI  Working  Paper 1, 2015. URL:
http://ash.harvard.edu/files/chinas-energy-working-paper.pdf (nara 3BCPHCHHS:
01.07.2023 poky).

40 Ngan H.W. Electricity regulation and electricity market reforms in China. Energy
Policy. 2010. Vol. 38 (5). P. 2142-2148.

4 Kar S. K.,Gopakumar K. Progress of renewable energy in India. Advances in
Energy Research. 2015. Vol. 3 (2). P. 97-115.

42°'Shyam B., Kanakasabapathy P. Renewable Energy Utilization in India — Policies,
opportunities and challenges. Proceedings of 2017 International Conference on
Technological Advancements in Power and Energy (Tap Energy) : Exploring Energy
Solutions for an Intelligent Power Grid. 2017. URL.: https://www.webofscience.com/
wos/woscc/full-record/WOS:000463856000109 (mara 3seprenss: 01.07.2023 poky).

4 Tom-5 «xpain, sxi Bwiagaioth y BJIE  Gimeme  Beix.  URL:
https://cern.com.ua/2018/09/29/top-5-krayin-yaki-vkladayut-u-vde-bilshe-vsih/ (mara
3BepHeHHs: 01.07.2023 poky).
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India ranked third in the world in terms of renewable energy capacity
growth (15.4 GW) after China (136 GW) and the United States (43 GW).

Such indicators are not an accident — they have become a natural result
of long-term purposeful work. The state actively promotes climate,
economic, and environmental ambitions in the field of alternative energy,
having formed its own unique legal space that contributes to this. For the
purposes of our study, we can point out some special features of stimulating
the use of RES in India.

1) Institutional provision. India is the first country in the world to
establish a special agency in the early 1980s focused on promoting green
generation — Ministry of New and Renewable Energy of Ukraine*. Its
forty-year functioning is justified, in particular, by the achieved actual
indicators of the development of alternative energy in the state. The
analyzed institutional solution is particularly interesting in comparative
terms against the background of new initiatives on the potential merger of
the Ministry of Energy and the Ministry of Environment in Ukraine. If India
follows the path of specialization of institutional and functional support for
“green” energy, then Ukraine demonstrates a reverse movement that will
not contribute to achieving successful results in this area.

2) Legislative support. In India, electricity reforms have been taking
place since the early 1990s, but this process remains incomplete given the
constant increase in energy needs amid new challenges*. Nevertheless,
India has developed special energy legislation, which regulates the
electricity market and provides for the main legal mechanisms in this area.
At the same time, the legislation for a long time (until 2003) did not contain
specific provisions that would contribute to renewable or unconventional
energy sources. Despite this shortcoming, in 1994 — 1995 the Ministry of
New and Renewable Energy tried to give impetus to this sector through
political guidance, which had mixed results. However, the Electricity Act
adopted in 2003 changed the regulatory basis for the functioning of
renewable energy. The Act provides for nationwide policy-making by the
Government of India and obliges State Electricity Regulatory Commissions
(SERC) to take action to promote renewable and unconventional energy
sources within their jurisdiction®®.

4 Jadhav O. H, Jadav S. M. Aspects of renewable energy potential in India and
Future scope. International Conference on Nascent Technologies in Engineering
(ICNTE-2017). 2017.

4 Kaushal N. An. Insight into Energy Crisis in India. Proceedings of 2012.
International Conference on Public Administration (§TH). 2012. Vol. L. P. 76-92.

4 Vikas Khare, Savita Nema, Prashant Baredar. Status of solar wind renewable
energy in India. Renewable and Sustainable Energy Reviews. 2013. Vol. 27. P. 1-10.
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3) Software. The experience of India is characterized by the active use
of software tools to stimulate the use of RES. The most prominent example
should be a large-scale program called the National Solar Mission named
after Jawaharlal Nehru, initiated by the Government of India in early 2010.
This program provides for the conclusion of long-term (25 years) contracts
between energy producers from alternative sources and enterprises
controlled by the government at fixed favorable tariffs. Next, state-owned
enterprises supply purchased energy to distribution utilities, which, in turn,
sell electricity to consumers*’.

The use of the country’s powerful solar potential is also stimulated at the
level of household production and consumption. An example is the program
on “solar roofs”. There are inherent advantages of using building roofs for
energy purposes: fewer land requirements, economic advantage,
accelerating the achievement of targets for renewable energy procurement
obligations, and targeted delivery of reliable electricity to micro, small, and
medium enterprises®®. Thanks to the support of the government of India,
almost all states and union territories have developed policies to stimulate
“roof” energy, however, despite this, its implementation is still relatively
low (about 17%)*. India’s government has adopted an unprecedented and
ambitious goal to deploy 40 GW of rooftop solar by 2022 but has reached
just 7.7 GW by June 2021%,

Programmability is quite a defining feature of India’s alternative energy
incentive. It can be further noted that the National Energy Efficiency
Mission, the National Green India Mission, the National Hydrogen Mission,
etc. have also been adopted in this country. Unlike domestic program
documents, mostly suffering from declarative and inefficient, the Indian

4"Marianna Karttunen, Michael O. Moore. India — Solar Cells : Trade Rules, Climate
Policy, and Sustainable Development Goals. EUI Working Paper RSCAS. 2017. Ne 64.
URL: https://cadmus.eui.eu/bitstream/handle/1814/49745/RSCAS_2017_64.pdf?
sequence=1 (mata 3Bepuenns: 01.07.2023 poky).

4 Sarangi Gopal K., Taghizadeh-Hesary Farhad. Rooftop Solar Development in
India: Measuring Policies and Mapping Business Models. 2021. ADBI Working Paper
1256. Tokyo: Asian Development Bank Institute. URL: https://www.adb.org/
publications/rooftop-solar-development-india-policies-mapping-business-models  (zata
3BepHeHHs: 01.07.2023 poky).

4 Nuvvula Ramakrishna S.S., Devaraj Elangovan, Rajvikram Madurai Elavarasan,
Seyed Iman Taheri, Muhammad Irfan, Kishore Srinivasa Teegala. Multi-objective
mutation-enabled adaptive local attractor quantum behaved particle swarm optimisation
based optimal sizing of hybrid renewable energy system for smart cities in India.
Sustainable Energy Technologies and Assessments. 2022. Vol. 49.

% Tarun Dhingra, Anita Sengar, Shambhu Sajith. Identifying, analyzing, and
prioritizing barriers in the Indian industrial and commercial rooftop solar sector. Solar
Energy. 2023. Vol. 254. P. 15-26.
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“analogs” of the latter are quite effective, detailed, and therefore viable
normative regulation of energy legal relations.

4) Financial support. Not limited to multi-billion dollar budget
investments, India is trying to arrange additional financial flows to the
alternative energy industry, for example, by:

a) establishment of national development banks, that lend, including
energy projects. In general, in this aspect, India is of particular interest,
since in 1980 — 1990 it had an essentially large-scale experiment with the
creation of development institutions, which included state-owned banks and
financial and investment corporations to support the energy and
shipbuilding industries®. National development banks play a special
coordination role through three main mechanisms: 1) providing expertise
and directing market information that optimizes regulatory and management
support for RES; 2) easing political gaps or barriers; 3) providing a coherent
and holistic set of financial services to concentrate resources on national
priorities®?;

b) creation of a clean energy fund, whose funds are accumulated by a
tax on environmental friendliness. The latter took the form of a tax on coal
of $1 per metric ton of domestic and imported coal, which is used to
produce electricity®. For the practical implementation of this mechanism
and the disposal of foundation funds, an interdepartmental group was
created in the Ministry to approve projects and requirements for access to
funds 54;

c) active policy on attracting domestic and foreign investments in the
field of alternative energy. In particular, 59 projects of solar parks — large
specialized centers of “green” energy — have been approved in India.
Investors from all over the world are invited to join the financing of these
projects, and for convenience and accessibility, electronic platforms have
been formed for this purpose. At the same time, the right to build a solar
park is sold by the state at auction, and the winners are those applicants who
offer the lowest prices for electricity. This stimulates cheaper electricity by
constantly updating technology;

1 Ceuctyn A. O. TlopiBHANEHMI aHali3 JepkaBHUX OaHKIB PO3BUTKY IHjii Ta
Kurato. Exonomixa, ynpaeninus ma aominicmpysannsi. 2020. Ne 2 (92). C. 126-129.

52 Fang Zhang. The policy coordinator role of national development banks in scaling
climate finance: Evidence from the renewable energy sector. Climate Policy. 2021.
Vol. 22. Issue 6. P. 754-769.

%Vikas Khare, Savita Nema, Prashant Baredar. Status of solar wind renewable
energy in India. Renewable and Sustainable Energy Reviews. 2013. Vol. 27. P. 1-10.

%Vikas Khare, Savita Nema, Prashant Baredar. Status of solar wind renewable
energy in India. Renewable and Sustainable Energy Reviews. 2013. Vol. 27. P. 1-10.
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d) use of green or renewable energy certificates (REC). The state uses
the mechanism of obligations to purchase energy from RES, thereby
forming a new object of law — a “green” certificate. This document is
legally separated from the electricity itself, so they are sold/purchased
separately. In India, trading of certificates through electricity exchanges
began in 20115,

e) fixing “green” tariffs. The specificity of this mechanism in Indian law
lies in the variability of “green” tariffs, in particular, they vary by state
depending on the resources of the region, the cost of the project, and, more
importantly, the tariff provisions established by the authorized body®®.

5) Technical support. For the development of alternative energy, the
necessary condition is the use of the necessary equipment. Taking into
account the active research work that is being carried out in this direction,
energy equipment is regularly obsolete and constantly updated. India is
making significant efforts to develop domestic production of relevant
equipment. In this way, it uses such legal mechanisms that, under
international trade law (in particular, WTO law), are considered
discriminatory and distorting competition and trade. We are talking about
the requirements for the use of domestic goods in preference over imported.
This was the subject of an international trade dispute “India — solar
panels”, which was initiated by the United States®’. Under the terms of the
Jawaharlal Nehru National Solar Mission, potential recipients of support
were required to use a certain percentage of Indian-made technical
equipment. Thus, India tried to support its young industry — the production
of equipment for alternative energy. Of course, we must agree that Indian
measures are not only about environmental goals — they relate to the
development of domestic industry, entrepreneurship, and job creation. India,
as a densely populated developing country with a significant amount of
population living below the poverty line, just cannot ignore such goals.
From this perspective, measures to use domestic equipment serve a dual
purpose: economic progress and environmental protection through
sustainable energy production®.

%5 Girish G. P., Singhania K.,Vincent EN. Solar REC Trading in India. International
Journal of Renewable Energy Research. 2017. Vol. 7 (4). P. 1529-1534.

% Vikas Khare, Savita Nema, Prashant Baredar. Status of solar wind renewable
energy in India. Renewable and Sustainable Energy Reviews. 2013. Vol. 27. P. 1-10.

5 India — Certain Measures Relating to Solar Cells and Solar Modules (DS456).
URL: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds456_e.htm (nara
3BepHeHHs: 01.07.2023 poky).

% Ghori U. “Reverse Permissibility” in the Renewable Energy Sector : Going
Beyond the US-India Solar Cells Dispute. Asian Journal of International Law. 2018.
Vol. 8 (2). P. 322349,
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Using the example of legislative regulation of India, scientists draw
conclusions about the optimization of such a protective mechanism. So, in
order for the requirements for domestic content to be effective, they must
be: (1) limited in duration and include planned evaluation steps, (2) focus
on technologies and components for which technical expertise is available
and barriers to entry into the global market are available, and (3) relate to
training and facilitating business connections, and relate to supporting other
stages of the value chain and broader services integral to the success of
renewable energy industries®®.

5) International legal support. India is committed to regional leadership
in solar energy development. She embodies her aspirations, in particular, in
the initiative to create the International Solar Alliance. The framework
agreement on its creation was signed by 83 states (including Australia,
Japan, Great Britain, the Netherlands, Egypt, 31 African states, 7 Pacific
states, 9 countries of Latin America and the Caribbean and 3 countries of
South Asia).

Despite such strong and multi-vector support for the development of
“green” generation, India faces problems along the way that are generally
typical for a developing country:

a) bureaucracy and administrative in the implementation of energy
projects. Lack of coordination and cooperation within and between various
ministries, departments, institutions, and other stakeholders delays and
limits progress in the use of RES. An example was when the Indian
Renewable Energy Development Agency (IREDA) began accepting
applications for state support for wind energy shortly after the
announcement of this scheme, ignoring procedural requirements regarding
the need to publish an official printed notice. As a result, the Government of
India rejected applications that had been submitted before such notification
and considered only applications submitted after its official publication®;

b) difficulties with acquiring land rights. According to Indian law
provides for the existence of such categories of land that cannot be acquired
for the needs of placing “green” power plants. However, given the growing
number of solar and wind power plants in the country and the progressive
shortage of permitted areas with the necessary energy potential, the
Ministry asked state governments in 2012 to revise their land policy on

% Johnson O. Promoting green industrial development through local content
requirements : India’s National Solar Mission. Climate Policy. 2016. Vol. 16. Issue 2.
P. 178-195.

80vikas Khare, Savita Nema, Prashant Baredar. Status of solar wind renewable
energy in India. Renewable and Sustainable Energy Reviews. 2013. Vol. 27. P. 1-10.
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wind power plants®®. A side result of land and legal problems was the
development of offshore alternative energy (creation of floating solar parks,
water wind power plants, etc.);

c) lack of transparency in the regulatory environment, low degree of
guaranteed rights of investors. The inconsistency of normative actions
aimed at the development of alternative energy was a problem for India. As
a result, the independent policies of many states only created uncertainty for
investment in RES®2. In some cases, regional authorities to some extent
discredit energy projects, because their price is environmental and social
problems. Thus, the government of the Indian state of Uttarakhand has
developed and introduced laws for the development of hydropower,
abandoning environmental considerations and violating the rights of
communities to waters3, Of course, this approach grossly violates the
principles of sustainable development, which rejects such extremes, requires
compromise and finding a balance between economic, environmental and
social needs.

So, having survived two powerful energy crises of the 1970s, India
identified energy “self-sufficiency” as the main development priority®4. The
legislation built for this purpose, aimed at stimulating alternative energy, is
yielding abundant fruits. India’s experience is important for Ukraine both in
terms of using positive developments and in terms of analyzing ineffective
legal decisions.

Japan. Japan’s legal experience in the development of alternative
energy has some interesting and instructive milestones that are useful for
Ukraine in comparative legal analysis. Currently, Japan boasts a stable entry
into the top five states — leaders in the production of energy from renewable
sources. However, this is not an easy victory, but the result of a long and
complex political and legal process. The main objective prerequisites for
such a result can be indicated by the following:

1) Energy-resource poverty amid rapid industrial development. Japan is
poor in traditional fossil fuel resources. This, on the one hand, makes it
vulnerable and import-dependent in the energy sector, and on the other —
eliminates the need to make a difficult choice between economic benefits
and environmental needs. In addition, the lack of proper own resource

61 Vikas Khare, Savita Nema, Prashant Baredar. Status of solar wind renewable
energy in India. Renewable and Sustainable Energy Reviews. 2013. Vol. 27. P. 1-10.

62 \/ikas Khare, Savita Nema, Prashant Baredar. Status of solar wind renewable
energy in India. Renewable and Sustainable Energy Reviews. 2013. Vol. 27. P. 1-10.

63 Karambelkar S. Hydropower development in India: the legal-economic design to
fuel growth? Natural Resources Journal. 2017. Vol. 75. Issue 2. P. 361-394.
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provision frees Japan from the need to solve typical problems faced by other
states — owners of traditional energy resources (for example, regarding the
retraining of coal regions, etc.).

2) Failure of the nuclear direction of energy. Realizing the need to
meet the growing needs of the developed economy in stable energy supply,
Japan in the early 90s of the twentieth century chose the path of becoming a
powerful nuclear power industry. Such a vector was recognized by the state
strategy for the formation of Japan’s energy security. In order to achieve the
stated national emission reduction target, Japan has established the Kyoto
Protocol Target Achievement Plan®, which addresses measures to be taken
to reduce energy-related greenhouse gases, with a major focus on voluntary
activities®® and the significant role of the nuclear sector®’, which is seen as
an important technology related to global warming®. As part of the
implementation of this strategy, the Third Strategic Energy Plan was
approved, which set the task of achieving the production of 70% of
electricity from zero-emission energy sources, mainly nuclear
(supplemented by RES) in 2030%. However, this direction of development
could not withstand a strict test of stability and constancy. Thus, the
accident at the nuclear power plant “Fukusima — 1” in 2011, which occurred
as a result of the tsunami generated by a strong earthquake, forced the
government to urgently and thoroughly review Japan’s energy development
strategies. The consequences of this accident, in particular, were: a) the
shutdown of almost all nuclear power plants in the country and the decision
to close all 54 such power plants by 20407°; b) changing the legislative basis
for the functioning of energy facilities; ¢) changing the priorities of state
incentives, in particular, the introduction of mechanisms to support
alternative energy.

8 Kyoto Protocol Target Achievement Plan (Tokyo, 28 May 2005, partially revised
11 July 20086, totally revised 28 March 2008).

8 Schreurs M. Multi-Level Governance and Global Climate Change in East Asia.
Asian Economic Policy Review 2010. Vol. 5 (1). P. 88-105.

67 Tiberghien Y., Schreurs MA. Climate Leadership, Japanese Style : Embedded
Symbolism and Post-2001 Kyoto Protocol Politics / K. Harrison and L. Mclntosh
Sundstrom (eds). Global Commons, Domestic Decisions : The Comparative Politics of
Climate Change. MIT Press, 2010. P. 145.

8 Kyoto Protocol Target Achievement Plan (n 22) 53.

8 Vance R., Henderson D., Moore L. Impacts of the Fukushima Daiichi Accident on
Nuclear Development Policies (Organization for Economic Co-Operation and
Development 2017).
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Interestingly, the accident at the Fukushima nuclear power plant has
prolonged legal consequences that affect the development of state energy
policy. In particular, the efforts of pro-nuclear organizations to restore the
operation of nuclear power plants, which temporarily closed after March
2011, led to a large number of lawsuits in the district courts of Japan:
against commercial nuclear power plants in the period from 2011 to 2020,
30 lawsuits were filed™. These lawsuits challenged, among other things, the
government’s actions to grant permits to launch nuclear power plants, the
level of safety of which did not meet the current high requirements of our
time.

3) Suboptimal consideration of regional weather-climatic and
geographical features during the development of alternative energy. So, in
Japan, hydropower is very well developed, and it is believed that almost all
the existing natural potential has been mastered in this area. Solar energy
also developed quite actively but faced with an objective problem — the lack
of free territories to accommodate power plants. For some time, the so-
called “solar lobby” promoted the interest in solar energy, but the objective
conditions of a densely populated country with limited free space still
established a kind of “glass barrier” for the further scaling of solar energy.
However, even in this situation, according to economists, due to the higher
cost of solar photovoltaic energy than wind electricity, Japan spends more
economic resources than other countries on the use of renewable energy?.
That is, due to the non-consideration of certain regional features, the active
stimulation of solar energy has become a dubious state decision.

After the failure of nuclear energy strategies and stabilization of solar
energy, the government began to actively stimulate wind energy projects.
Despite the fact that wind energy has much greater potential than other
renewable energy sources in Japan’®, there were legal obstacles to the large-
scale deployment of wind energy in the market. Thus, the limited network
capacity, the structure of the electricity market and the practice of operating
the network by existing electricity companies limited the access of wind
projects to the network. The passage of administrative permitting
procedures increased the uncertainty, risk and time of the project. The
difficulties of social perception were also quite high due to some past

" Koppenborg F. Nuclear Restart Politics: How the “Nuclear Village” Lost Policy
Implementation Power. Social Science Japan Journal. 2021. Vol. 24. P. 115, 123.

2 Aitong Li, Yuan Xu, Hideaki Shiroyama. Solar lobby and energy transition in
Japan. Energy Policy. 2019. Vol. 134. URL: https://www.sciencedirect.com/science/
article/abs/pii/S0301421519305373?via%3Dihub (zata 3Beprenns: 01.07.2023 poky).

3 Farhad Taghizadeh-Hesary, Han Phoumin, Ehsan Rasoulinezhad. Assessment of
role of green bond in renewable energy resource development in Japan. Resources Policy.
2023. Vol. 80.
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mistakes — especially regarding the violation of the interests of individual
local communities™.

Offshore wind energy projects currently have the greatest potential in
Japan. However, the lack of legislation regarding the long-term private use
of specific marine areas and opposition from fishing communities has
hindered the development of offshore wind power. To eliminate these legal
obstacles, on April 1, 2019, the Act on Promoting the Utilization of Sea
Avreas for the Development of Marine Renewable Energy Power Generation
Facilities entered into force in Japan™. The law allows private use of certain
areas of Japan’s inland waters and territorial sea for the development and
production of offshore marine renewable energy for a maximum period of
30 years™. At the same time, although the Act aims to allow relatively
independent use of marine areas by commercial entities engaged in the
production of marine renewable energy, it does not allow energy producers
to exclude any fishing activities in a certain zone. Such a decision aims to
prevent violation of the balance of interests of different groups of the
population, business, and the state in such complex legal relations as special
water use. It is important to note such an institutional flaw in the
development of offshore wind energy in Japan as “deeply rooted traditional
sectionalism, which can slow down the progress of the energy transition”. It
is primarily about the existing interdepartmental competition and the lack of
cooperation between government agencies’’.

4) Use of legal mechanisms to stimulate alternative energy. The main
protective mechanism aimed at state support for the development of
alternative energy in Japan has become the well-known “green” tariff. At
the same time, a feature of the Japanese experience was the long and
complex adoption of the law by which such a tariff was introduced. The Act
on Special Measures Concerning Procurement of Electricity from
Renewable Energy Sources by Electricity Utilities (FIT Act), adopted in
July 2012 and amended in April 2017 in Japan, gave rapid results,
stimulating the expansion of alternative energy capacities within the first
three years of its effect’s. However, due to its shortcomings (in particular,

™ Mizuno E. Overview of wind energy policy and development in Japan. Renewable
& Sustainable Energy Reviews. 2014. Vol. 40. P. 999-1018.

> Chie Kojima. Japan Legislation on Marine Renewable Energy. Asia-Pacific
Journal of Ocean Law and Policy. 2020. Vol. 5. Issue 2. P. 383-386.

6 Chie Kojima. Japan Legislation on Marine Renewable Energy. Asia-Pacific
Journal of Ocean Law and Policy. 2020. Vol. 5. Issue 2. P. 383-386.

" Aitong Li, Yuan Xu. The governance for offshore wind in Japan. Energy Procedia.
2019. Vol. 158. P. 297-301.

8 Kenji Asano. Enactment and Enforcing Processes of the Japanese Feed in Tariff
Law: Difficulties for Maximizing Renewable’s Diffusion while Minimizing National
Burden. Journal of East Asia and International Law. 2017. Vol. 10 (2). P. 357-378.
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the non-transparent mechanism for determining the purchase price for
energy from RES, the lack of a fixed upper limit of the “green” tariff, etc.),
there was some bias, namely: alternative energy began to develop much
faster, but the national financial burden of paying the “green” tariff also
increased. In this regard, a typical consequence appeared: the “green” tariff,
which, according to its plan, was aimed at expanding new renewable energy
facilities, deviated from its original goal and became the main commercial
source of income for existing producers of such energy. This leads to
increased financial burden on society and the economy as the main
consumers of “green” energy.

At the same time, such a financial burden is not temporary, judging by
the recently adopted program documents. So, in October 2021, the Sixth
Strategic Energy Plan was approved, which offers a basis for action aimed
at achieving carbon neutrality by 2050. Japan’s ambitious climate goals
should be achieved in a relatively short time, which implies further state
stimulation of “green” generation.

The study of Japan’s legal experience gained during the generally
effective development of alternative energy allows us to draw several
important conclusions. In particular, Japan has become a great example of
how a country with poor traditional energy resources can persistently build
its own energy security and move towards energy independence through the
use of renewable energy sources.

The history of Japan clearly illustrates the situation when significant
flaws were identified in strategic plans, but this did not become an occasion
to abandon ambitious environmental goals — it became an occasion to
quickly reformat the legislative principles and state policy, taking into
account new conditions and challenges. Ukraine, which is in the new harsh
realities of warfare and the need for the next post-war recovery, faces the
task of rethinking its energy security and making decisions adequate to
dynamic external circumstances. The example of Japan proves that this path
can be passed, relying, among other things, on the development of
alternative energy.
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