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CHAPTER 3. LEGAL SUPPORT
FOR HYDROPOWER IN UKRAINE

3.1. The state of legislative support for small hydropower in Ukraine

Human is constantly using various natural resources as a source of food,
materials for the construction of residential and industrial buildings, fuel
and, among other things, energy. Of particular importance in this context
are inexhaustible, self-renewing and easily accessible sources of energy
production, among which water resources occupy a prominent place.

The use of water as a source of energy has many obvious advantages,
primarily related to the peculiarity of rivers as a natural resource. Thus,
compared to solar or wind power, for example, hydropower generally does
not depend on the time of day or season. In addition, the energy produced in
this way has a relatively low cost compared to the efficiency achieved. For
this reason, hydropower has long been one of the most widely recognized
and proven ways of using water not only as a natural resource, but also as a
tool for meeting the energy and economic needs of people and society.

Hydropower, being one of the oldest sources of low-carbon energy?,
today provides almost half of its global output. The contribution of
hydropower is 55% higher than nuclear power and greater than all other
renewables combined, including wind, solar, bio— and geothermal. Over the
past 20 years, total hydropower capacity has increased by 70% globally, but
its share of total generation has remained stable due to the growth of wind,
solar and other types of energy?.

Ukraine, as a modern European country that is confidently moving
towards building its own energy-independent system and the global
transition to renewable energy sources, has significant potential for the
development of hydropower relations. At the same time, it is worth
considering the fact that not all hydropower installations and facilities are
considered by Ukrainian legislation to be capable of generating renewable

! Ritchie H., Roser M., Rosado P. Renewable Energy. Our World in Data. 2022. URL:
https://ourworldindata.org/renewable-energy#citation (zara 3sepuenns: 01.07.2023 poky)

2 Hydropower Special Market Report. IEA. 2021. URL:
https://www.iea.org/reports/hydropower-special-market-report/executive-summary(nara
3BepHenHs: 01.07.2023 poky)
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energy. These include only micro, mini— and small hydropower plants®
(Note — for ease of presentation, the general unifying category of “small
hydropower ” will be used).

The rapid development of small-scale hydropower in Ukraine began in
the early twentieth century, with the first hydroelectric power plant built in
1912 on the Southern Bug River in the town of Tyvriv. Subsequently, in the
1920s, due to large-scale electrification, in particular in the industrial and
agricultural sectors, there was a significant increase in the capacity of small
hydropower, the number of which by the end of 1929 was more than 150.
This trend continued until the early 1950s, when the number of small
hydropower plants reached 956. Later, with the development of powerful
hydropower construction of large hydropower plants, small hydropower
began to decline and a significant number of small hydropower plants were
abandoned, dam structures were destroyed, dams were draining, shields
were deformed, and lifting mechanisms became unusable. Derivation
channels were overgrown with forests, filled in or built up, reservoirs were
silted up, and dams were used only as bridge crossings*. Currently, there are
approximately 170 small hydropower facilities in Ukraine®, which indicates
a gradual renewal of interest in the development of this important renewable
energy sector.

The prospects of small hydropower as part of the modern renewable
energy complex are natural given the volume of water resources available in
Ukraine. There are more than 63 thousand small rivers and watercourses in
Ukraine with a total length of 135.8 thousand km, of which about 60
thousand (95%) are very small (less than 10 km long), with a total length of
112 thousand km®, about 3 thousand — more than 10 km long’.

The largest technical potential of hydropower resources of small rivers
is concentrated in the Carpathian region (76%). The second largest
hydropower potential is in the Right Bank Dnipro hydrological zone (13%).

% TIpo anmpTepHATHBHI JKepena eHeprii: 3akon Ykpainu Bix 20 motoro 2003 poxy.
Bioomocmi Bepxoenoi Paou Yipainu. 2003. Ne 24. Cr. 155.

4 TinpoenepreTvka: Kypc JIEKIiii: HAaBYQIBHUH MOCIOHMK [l CTYJIEHTIB
crienianbHocTi 141 “EnexTpoeHepreTrka, eNEKTPOTEXHIKa Ta eleKTpoMexaHika” /
yknan. : B. I. Bynpko, I1. ®@. Baceko, C. T. ITaznu. Kuis : KIII im Irops Cikopcekoro,
2023. C. 16, 18, 19.

5 06’extn BJIE. Energo.ua. URL: https://www.energo.ua/ua/assets (1aTa 3BepHEHHS:
01.07.2023 poky)

® Mana rinpoenepreTuka Ykpainu: y 2-x Tomax. Tom I. Anamitmanuii ormsm /
B. Bopuyak, O. Tecnenko, O. Camuenko. KwuiB: Iuctutyr mnpobGiem exosorii Ta
eHeprosoepexenHs, 2018. C. 23.

" Exonory, HayKoBIIi Ta YNPAaBIiHII NIYKAIOTh HUIAXU IS 306PEKEHHS TIPUPOIHHIX
nanamadrie 1 exonorizamii rigpoenepretuxu. [IpAT  “Vipeiopoenepeo”. URL:
https://uhe.gov.ua/filiyi (nara 3Beprenns: 01.07.2023 poky)
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On the left bank of the country, the potential is 7%, and the Western and
Polissya hydrological zones are considered to be unpromising areas for
small hydropower development (4% in total)®. At the same time, despite the
natural wealth of the water sector, it should be noted that not all rivers and
watercourses can be used for hydropower (for example, water bodies
subject to special state protection, including those of the nature reserve
fund, cannot be used for such purposes)®.

The abundance of water resources outlined above and, among other
things, the technical capabilities already available, put hydropower at the
forefront of the renewable energy system and lay a solid foundation for the
development of this sector. Thus, hydropower is a relatively environmentally
friendly source, given the minimal greenhouse gas emissions from its
production, and one of the safest ways to generate energy'®. In addition, the
use of small river energy helps to save fuel and energy resources, decentralize
the overall energy system and solve a number of problems in the energy
supply of remote and hard-to-reach rural areas'®.

At the same time, as with any interference with the natural order of river
functioning, the construction of hydropower plants to generate energy from
water resources is inextricably linked to a number of risks and abuses
arising, among other things, from the imperfect legislative framework for
alternative energy and hydropower relations. This can lead to water level
fluctuations, a decrease in the number of fish and other living organisms,
flooding and erosion of large areas of land, and blocking of migration routes
to spawning grounds'?, that causes destroying of fauna of water pond*s.

8 Bpums A. O., Baceko II. ®@., Mopos A. B. TexHiunuii mNoTeHI{an Tigpo-
€HePIreTHYHHX DPEecypciB MaluMX pidoK YKpaiHH 3 ypaXyBaHHSAM IPHUPOAOOXOPOHHUX
oOMmesxeHsb. [ iopoenepeemura Yrpainu.2019. Ne 3-4. C. 50.

® Yymauenko 1. €. OcobGOMBOCTI MPaBOBOTO PEXHMY BOIHHX 00 €KTiB, IO
BHUKOPHUCTOBYIOTHCSI AJIsI TIOTPEO TiIPOCHEPTEeTHKU. AKmyanvHin pobiemu GimuusHIHOL
ropucnpyoenyii. 2021. Ne 3. C. 105.

10 Ritchie H. What are the safest and cleanest sources of energy? Our World in Data.
2020. URL: https://ourworldindata.org/safest-sources-of-energy  (mara 3BepHEHHS:
01.07.2023 poxky)

1 TInatonosa €. O. IIpaBoBi acmeKTH PO3BUTKY MANOi TiAPOSHEPTETHKY YKPAiHY B
KOHTEKCTI HPOTrpaMHOro 3abesrnedeHHs. [Ipagose pecyntosanHs CYCNINbHUX GIOHOCUH.
akmyanvHi npobiemu ma 6UMOcU Cb0200eHHs : MaTepiann MiKHapOJHOI HayKOBO-
npakTU4HOT KoHgepeHuii (3amopixoks, 23-24.07.2021 p.). 3amopixoks: 3amopi3bka
Micbka rpomazicbka opranizauis “Icruna”, 2021. C. 48-51.

12 Kapaxausn K. M. IcTopisi CTaHOBJIEHHS Ta PO3BUTKY TiIPOECHEPTETHKH: €KOJIOTO-
CKOHOMIYHHUHI acNeKT. AKmyanbHi npobaemu po3eumxy HAyKu, OCGImu ma CyCnilbCmed:
30ipHHK Te3 HonoBineit MbkHap. Hayk.-mipakT. koH}. ([Tonrtasa, 23.07.2021 p.). [Tonrasa:
HPEH], 2021. C. 24-25.
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Thus, there is a clear need to improve the existing one and develop a new
comprehensive legal mechanism for the functioning and development of
hydropower relations, which would take into account, on the one hand, the
possible energy and economic potential of water energy as a renewable
resource, and, on the other hand, environmental requirements and the need
to preserve and protect the natural biodiversity of rivers.

One of the first legislative acts related to hydropower was the Law of
Ukraine “On Environmental Protection” of 25 June 1991, which not only
established the legal and social framework for environmental protection, but
also provided for the provision of tax, credit and other benefits to
enterprises, institutions and organizations, as well as individuals, when they
implement low-waste, energy and resource-saving technologies and non-
traditional energy sources, among other economic measures to ensure its
protection. Similar benefits were provided for by the Law of Ukraine “On
Energy Saving” of 01 July 1994 (expired on 13.11.2021), which encouraged
energy production using renewable and non-traditional sources®. Thus,
these legislative acts have laid the foundation for a more global
development and legal incentives for alternative energy as an
environmentally friendly way of generating energy.

The Water Code of Ukraine of 6 June 1995 is a comprehensive
legislative act regulating social relations in the field of water resources use.
Among other things, the Code defines the basic concepts and rules in the
field of water use and protection, and establishes the specifics of using
water bodies for industrial and hydropower needs*é. It was the Water Code
of Ukraine that became the basis for further development of specialized
hydropower legislation and laid down guidelines for further development of
hydropower relations, taking into account energy, environmental, economic,
social and other factors.

Legislative acts adopted in the period 1991-1999 demonstrate the
growing interest in the field of non-traditional energy sources, in particular
hydropower, and the state’s attempts to stimulate the development of
hydropower relations as a promising sector of alternative energy. At the
same time, the relevant legislation was characterized by a high degree of

13 Kapaxansu K. M. IlpaBoBi 3acaau pO3BHTKY TIiJpOEHEPreTUKH B KOHTEKCTi
CTaloro Ppo3BUTKY Ykpaiuu. [International scientific journal:“Internauka”. Series:
“Juridical sciences”. 2021. Ne 7 (41). C. 38.

14 TIpo 0xOpOHY HABKOJIMIIHBOTO MPUPOAHOTO CEPENOBUINA: 3aKOH YKpaiHH Bif
25 uepBHst 1991 poky. Bioomocmi Bepxosnoi Paou Vkpainu. 1991. Ne 41. Cr. 546.

5 TIpo enepros6epexenns: 3akon Ykpainu Bin 1 sumus 1994 poxy. Bidomocmi
Bepxoenoi Paou Yxpainu. 1994. Ne 30. Cr. 283 (empamué uunnicms)

16 Bopmwmit komeke Ykpainu Bin 6 depus 1995 poky. Bidomocmi Bepxoenoi Paou
Vxpainu. 1995. Ne 24. Ct. 189.
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abstraction and generalization, and the declarative nature of its individual
provisions, which also slowed down the development of hydropower and
the renewable energy sector.

At the stage of forming legislation on the use of alternative energy
sources (2000-2011), there was a gradual increase in legislative attention to
the issue of small hydropower and the renewable energy sector in general.
Thus, the Verkhovna Rada of Ukraine approved the Concept for the
Development of the Water Sector of Ukraine dated 14 January 2000, which
stipulates the need to rationalize the use of water resources through, inter
alia, modernization and reconstruction of existing hydroelectric power
plants, introduction of new water-saving technologies, commissioning of
new highly maneuverable capacities, restoration and development of small
hydropower'’. Separate provisions on the status and uses of the water fund
were envisaged in the Land Code of Ukraine of 25 October 2001, which
included in the lands of this purpose those occupied by hydrotechnical and
other water management structures and canals, as well as lands allocated for
their right-of-way?8.

Another international act relating to the rational use of natural resources,
including water, and enshrining the need for comprehensive compliance
with environmental standards was the Framework Convention on the
Protection and Sustainable Development of the Carpathians (signed on
22 May 2003 in Kyiv and ratified by the Law of Ukraine of 7 April 2004)°,
The provisions of this Convention, to which Ukraine is also a party, are
aimed at protecting the Carpathians as a unique natural treasure, including
in terms of sustainable use of water resources, implementation of policies
and plans based on an integrated approach to river basin management to
prevent, manage and control pollution and floods, reduce fragmentation of
aquatic habitats, etc.

An important step for the development of the national renewable energy
sector was the adoption of the specialized Law of Ukraine “On Alternative
Energy Sources”, which provides, among other things, for the categories of
hydropower facilities that can be used to generate renewable energy and
incentives for its producers. Such legislative attention to the issue under
study clearly indicates a certain interest of the state in strengthening the

17 Tlpo KoHuenuitlo po3BUTKYy BOAHOTO TOCMONAPCTBA YKpAiHM: MOCTAHOBA
BepxoBnoi Pamum  VYkpaimm Bin 14 ciuna.2000 poxy Ne 1390-XIV. URL:
https://zakon.rada.gov.ua/laws/show/1390-14#Text (mara 3sepuenns: 01.07.2023 poky)

18 3emenpHuit komeke Vkpainu Big 25 sxoBTHs 2001 poky. Bidomocmi Bepxosnoi
Paou Yrpainu. 2002. Ne 3-4. Cr. 27.

19 TTpo parudikauito PaMkoBOT KOHBEHLIT PO 0XOPOHY Ta cTanuii po3BUTOK Kapmar:
3akon VYkpainm Big 07.04.2004 p. Ne 1672-1V. URL: https://zakon.rada.gov.ua/
laws/show/1672-15#Text (narta 3seprenns: 01.07.2023 poky)
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alternative energy sector, including by stimulating the development of small
hydropower.

During the period under review, a number of environmental regulations
aimed at protecting the environment were adopted at the national level,
including the Laws of Ukraine “On Land Protection?, “On State Control
over the Use and Protection of Land”?, “On the Environmental Network of
Ukraine”?, These regulations establish the limits of interference with the
environment, impose obligations to ensure compliance with regulations in
the field of land protection and use, prevent land pollution and soil fertility,
deterioration of flora and fauna, water and other natural resources, including
in the location, design, construction, reconstruction and operation of water
management facilities. Similar provisions were reflected in the National
Programme for the Development of the Fishery Industry of Ukraine for the
period up to 2010, approved by the Law of Ukraine of 19 February 2004%,
which states the need to protect fish and other aquatic living resources,
including from the harmful effects of using the water fund for hydropower
needs.

Certain provisions relating to the possibility of using alternative energy
for heat generation are also contained in the Law of Ukraine “On Heat
Supply” dated 02 June 2005, which sets out the priority development of the
technology of combined heat and power generation (cogeneration) and the
use of alternative energy sources, non-traditional and renewable energy
sources as the main principles of state policy in the field of heat supply. In
addition, it is envisaged to establish a reduced tariff for business entities that
produce heat energy at facilities using alternative sources®.

In order to further develop legislation on small hydropower, the Law of
Ukraine “On Energy Lands and the Legal Regime of Special Zones of
Energy Facilities” was adopted, which details the provisions of previously
adopted regulations on the use of land and other natural resources for
energy needs and includes land plots provided for the location, construction
and operation of facilities for the production of electricity and heat,

2 TIpo oxopoHy 3emenb: 3akoH Ykpainu Bim 19 wepsus 2003 poky. Bidomocmi
Bepxosnoi Paou Vkpainu.2003. Ne 39. Cr. 349.

2l TIpo jAep*aBHHIl KOHTPOIb 32 BUKOPHCTAHHSM Ta OXOPOHOK 3€MEIb: 3aKOH
Vxpaiuu Big 19 yepsus 2003 poky. Bioomocmi Bepxoenoi Paou Yrpainu. 2003. Ne 39.
Cr. 349.

22 TIpo exosoriuHy Mepexy Ykpainu: 3akoH Ykpainu Bin 24 wepsus 2004 poky.
Bioomocmi Bepxoenoi Paou Yxpainu. 2004. Ne 45. Cr. 502.

23 TIpo 3arambHOMEPKAaBHY TIPOTpaMy PO3BHTKY PHOHOTO TOCTIOAAPCTBA YKpaiHu Ha
nepion 1o 2010 poky: 3akoH Ykpainu Bix 19 mrororo.2004 poky. Binomocti BepxoBHoi
Pamu Yxpaian. 2004. Ne 22. Cr. 313.

24 TIpo TemonocTayanus: 3akoH Ykpainu Bim 2 uepsHs 2005 poxy. Ogiyitinuii
sicHux Ykpainu. 2005. Ne 27. Cr. 1532.
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including hydroelectric power plants and pumped storage facilities, as well
as land plots for them?>.,

The period of 2011-2017 was characterized by a certain reassessment of
the content and trends of legislation directly or indirectly related to
alternative and hydropower issues in terms of the need not only to increase
energy production from renewable sources, but also to establish the
obligation to comply with environmental requirements by providing for
restrictions and prohibitions on unjustified anthropogenic impact on natural
resources. In addition, at this stage of alternative energy development, a
large number of programme and strategic legislative acts have been adopted
to address global strategic issues in the energy sector, including through the
development of hydropower relations.

The Resolution of the Cabinet of Ministers of Ukraine of 12 September
2011 approved the State Programme for the Development of National
Production, which defines hydropower as the most technologically
advanced method of electricity generation, which has a guaranteed and
predictable energy resource, and one of the objectives of the programme is
to reconstruct and develop hydropower, including small hydropower on
small rivers to meet local energy needs and protect adjacent areas from
floods?®. Similar goals were envisaged by the National Target Programme
for the Development of Water Management and Environmental
Rehabilitation of the Dnipro River Basin for the period up to 2021, which
includes the construction, reconstruction and overhaul of hydraulic
structures as one of the measures to be implemented?”.

Provisions aimed at protecting the water fund of Ukraine and its
biological diversity from harmful external influences were also contained in
the State Target Economic Programme for Fisheries Development for
2012-2016, approved by the Cabinet of Ministers of Ukraine on 23
November 2011%, and the List of Activities and Objects of Increased
Environmental Hazard approved by the Cabinet of Ministers of Ukraine

% [Ipo 3eMIli €HEPreTUKH Ta NPABOBHH PEXUM CIELIANbHUX 30H E€HEPreTUHHX
00’ekTiB: 3akoH Ykpainu Big 09 smunas 2010 poky. Bioomocmi BepxosHoi Paou Ykpainu.
2011. Ne 1. Cr. 1.

% TIpo 3atBepaKenHs JepkaBHOT IPOrpaMu PO3BUTKY BHYTPIIHBOTO BUPOGHHIITBA:
nocranoBa KaGinety MinictpiB Ykpainu Bix 12 BepecHs 2011 poky Ne 1130. Odghiyivinuii
gicnux Ykpainu.2011. Ne 86. Cr. 3139.

2 TIpo 3aTBepkeHHs 3arabHOIEPKABHOI 1IHOBOT MPOrPaMK PO3BUTKY BOJIHOTO
rOCIOZIApCTBA Ta EKOJIOTIYHOTO O3/0pOBICHHs OaceiiHy piuku JIHImpo Ha mepiox 1o
2021 poxky: 3akon Ykpainu Bix 24 tpaBus 2012 poky. Bioomocmi Bepxoenoi Paou. 2013.
Ne 17. Cr.146.

% Tlpo s3arTBepmkeHHs JlepKaBHOI LUIBOBOI €KOHOMIYHOI IPOrPaMH PO3BUTKY
pubHoro rociogapctsa Ha 2012-2016 poxu: moctanoBa KaGinery MiHictpiB Ykpainu Bix
23 mucronana 2011 poky Ne 1245. Vpaoosuii kyp ’ep. 2011. Ne 243.
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dated 28 August 2013 (expired on 28.02.2019)°. Thus, in accordance with
the provisions of the said list, the operation of hydropower plants on rivers,
regardless of their capacity (including small hydropower plants) and new
construction, reconstruction of major hydraulic structures of all types posed
an increased environmental hazard to the environment, which demonstrates
the legislator’s attention not only to the issues of increasing the volume of
energy produced by renewable energy sources, but also to the need to
comply with environmental standards in the implementation of these
activities.

One of the strategic regulatory acts related to the development of
alternative energy sources, including small hydropower, is the National
Renewable Energy Action Plan for the period up to 2020, approved by the
Cabinet of Ministers of Ukraine on 1 October 2014. The provisions of this
plan state the great potential for the use of small rivers, in particular in the
western regions, which can become the basis for saving fuel and energy
resources, decentralization of the overall energy system, and, in general, the
production of a significant amount of energy through the modernization of
existing facilities, restoration of previously operating small hydropower
plants, construction and commissioning of new hydropower generating
facilities®. The task of increasing Ukraine’s energy independence was also
enshrined in the Sustainable Development Strategy “Ukraine — 20207,
which set the main task in this area as ensuring energy security and
transition to energy efficient and energy-saving use and consumption of
energy resources with the introduction of innovative technologies, in
particular through the implementation of projects using alternative energy
sources®L.

Approximation to European standards also required the adoption of a
number of environmental and environmental regulations, in particular the
provisions of the Paris Climate Agreement of 12 December 2015 %, That is
why the Law of Ukraine of 14 July 2016 * ratified this agreement and the
Concept of Implementation of the State Policy on Climate Change for the

2 Tlpo 3aTBep/UKEHHs MEPENiKy BHIIB [isSUILHOCTI Ta 00’€KTIiB, WO CTAHOBJATH
HiJBUIIEHY eKoJoriuHy HeOe3neky: mnocraHoBa KaGinery MinicTpiB YkpaiHu Bif
28 cepnnst 2013 poxy Ne 808. Vpsioosuii kyp ep. 2013. Ne 215. (empamuna yunnicms)

% Tlpo HamiomambHmit TomaH fiff 3 BiZHOBTIOBAHOI EHEPTETHKH HA MePiox 0
202 poky: posnopsxenHss KaGinery MinictpiB Ykpainu Bixg 1 ot 2014 poky
Ne 902-p.Oghiyitinuii sichux Yrpainu. 2014. Ne 81. Cr. 2298.

3! MTpo Crparerito cranoro po3Butky “Yxpaina — 2020”: Ykas I[Ipesunenta Ykpainu
Bix 12 ciuns 2015 poky Ne 5/2015. Ogiyitinuii gicnux Yrpainu. 2015. Ne 4. Cr. 67.

%2 Tlapuseka yroma Bim 12.12.2015 p. URL: https://zakon.rada.gov.ua/
laws/show/995 161#Text (nata 3Bepuennst: 01.07.2023 poky)

3 [Ipo parudikanito Mapusbkoi yromu: 3akon Ykpainu Bin 14 mumas 2016 poky.
Bioomocmi Bepxosnoi Paou. 2016. Ne 35. Cr. 595.
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period up to 2030 was approved to implement its provisions, as well as
other commitments to protect the environment and prevent negative climate
change®.

Another programme document specialized in hydropower is the
Hydropower Development Programme for the period up to 2026, approved
by the Cabinet of Ministers of Ukraine on 13 July 2016. The programme
sets a rather ambitious goal — to ensure the energy security of the state
through the effective development of hydropower with maximum use of
cost-effective hydropower potential, improvement of management of
hydropower facilities, enhancement of their safety, increase of regulatory
maneuvering capacities of hydropower plants and pumped storage power
plants to improve the stability and reliability of the integrated power system
of Ukraine and its integration into the European energy system, reduction of
the consumption of fossil fuels and the anthropogenic impact on the
environment®®. At the same time, the analysis of the regulatory act allows us
to state that its provisions mainly relate to the development of only “large
hydropower”, and the small hydropower sector is mentioned indirectly, in
the context of the analysis of existing hydropower capacities. The need to
develop small hydropower is also not mentioned in the section “Action Plan
for the Implementation of the Programme”. Given that small hydropower is
an integral component of hydropower in general and has significant
potential, such legislative gaps seem rather strange and need to be further
developed and addressed.

The environmental legislation introduced and currently in force, in
particular the Law of Ukraine “On Environmental Impact Assessment”,
which places hydropower plants on rivers, regardless of capacity, in the
second category of planned activities and facilities that may have a
significant impact on the environment and are therefore subject to
environmental impact assessment, also has a significant impact on the
further development of hydropower3®. At the same time, despite the promise
of such binding norms and their positive impact in terms of improving the
level of environmental protection, practical experience shows that official
environmental conclusions obtained in accordance with the legislative
procedure do not guarantee the exhaustion of environmental issues. This is

3 Ipo cxpanenns Konnenuii peanizanii gepxaBHoi MOMiTHKY y cdepi 3MiHM KiTiMaTy
Ha niepion 1o 2030 poky: posnopspkenHs Kabinery MinictpiB Ykpainu Bin 7 rpyaHs
2016 poky Ne 932-p. Odghiyitinuii gicnux Yxpainu. 2016. Ne 99. Crop. 269. Ct. 3236.

% Tpo cxBanenns [IporpamMu po3BUTKY TiZpOEHEPreTHKU Ha mepion a0 2026 poky:
posnopsijkernst Kabinery MinictpiB Ykpainu Big 13 numus 2016 poxy Ne 552-p.
Odhiyivinuii sicnux Yrkpainu. 2016. Ne 60. Cr. 2065.

% TIpo ominky BMIMBY Ha JOBKiLIA: 3akoH Ykpaiuu Bim 23 Tpasus 2017 poky.
Odgiyiinuii gichux Yrpainu. 2017. Ne 50. Ct. 1549.
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proved, in particular, by numerous court cases in which the results of the
assessment are questioned. A certain devaluation of the importance of the
environmental impact assessment mandatory for hydropower leads to a
situation where the operation of existing and construction of new
hydropower facilities is carried out in violation of a number of regulatory
rules and obligations, which can lead to adverse environmental
consequences.

One of the main strategic documents that currently determines the
course of development of the entire national energy sector is the Energy
Strategy of Ukraine until 2050, approved by the Cabinet of Ministers of
Ukraine on 21 April 2023%. According to the strategy, the main areas of
development of the Ukrainian energy sector are, inter alia, the development
of alternative energy sources (including increasing the hydropower potential
to 9 GW), new products and innovative solutions in the energy sector,
achieving the maximum level of climate neutrality, comprehensive
integration with EU markets and efficient functioning of domestic
markets®e.

At the same time, it should be noted that despite the legislative attention
to the hydropower sector, the regulatory framework often has a high degree
of generalization and inconsistency, and therefore even some promising
mechanisms, without being supported by other stable and mutually
consistent legislation, are not properly implemented, which may lead to
demotivation of the hydropower sector and its gradual decline. Thus, the
legislator approaches the issue of stimulating the development of small
hydropower in a rather limited way, indirectly mentioning or not
mentioning this promising alternative energy sector in programme and
strategic documents.

At the same time, the experience of the early twentieth century proves
the significant potential and attractiveness of the small hydropower sector,
and thus it is important to simplify cumbersome and bureaucratic licensing
procedures that increase and cause corruption risks in order to increase
investment attractiveness, prevent capital outflows, and the oppression and
decline of the small hydropower sector and alternative energy in general.

Small hydropower currently has one of the greatest prospects for
development, as in the face of national security challenges and constant
attacks on energy infrastructure, the construction and commissioning of

37 Mpo cxpanenns Emepretwdnoi crpaterii Ykpaimm ma mepiog mo 2050 poxy:
posnopsyukenns Kabinery MinictpiB Ykpainu Bix 21 kBiTHa 2023 poky Ne 373-p.
Odgiyitinuii ichux Yrpainu. 2023. Ne 47. Crt. 2575

3% Eneprermuna crpateria. Minicmepcmeo — enepeemuxu  Vipainu. URL:
https://www.mev.gov.ua/reforma/enerhetychna-stratehiya(nara 3BEpPHECHHS:
01.07.2023 poxy)
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large facilities, such as those of the damaged Kakhovka HPP, is obviously
too complicated and time-consuming, and therefore irrelevant at this time.

3.2. Use of water bodies and land for hydropower purposes:
legal features

Specifics of the legal regime of water bodies. The legal regime of water
bodies used for hydropower purposes is characterized by a number of
important elements.

1) Ownership of water bodies. All waters (water bodies) on the territory
of Ukraine constitute its water fund. Thus, Article 6 of the Water Code of
Ukraine stipulates that waters (water bodies) are exclusively the property of
the Ukrainian people and are provided for use only. The Ukrainian people
exercise ownership of water (water bodies) through the Verkhovna Rada of
Ukraine, the Verkhovna Rada of the Autonomous Republic of Crimea and
local councils. In view of the specifics of the hydropower sector of the
economy, it should be noted that not all water bodies that make up the water
fund of Ukraine can be used for hydropower purposes. Such water bodies
may include surface waters (water bodies) of natural or artificial origin of
both national and local significance. However, water bodies subject to
special state protection, namely water bodies of the nature reserve fund,
etc., cannot be used for hydropower purposes®.

Water bodies used for hydropower are publicly owned (i.e., state or
municipal). Although enclosed natural reservoirs (with a total area of up to
3 hectares) may be owned by individuals and legal entities, it is premature
to talk about the possibility of building hydropower plants on them, in our
opinion, given the current technology.

2) The right to use water bodies for hydropower purposes. The use of
water bodies for hydropower purposes is carried out on the basis of special
water use.

3) Obligations of hydropower enterprises. Hydropower enterprises are
obliged to comply with the regimes of accumulation and use of water
reserves, regimes of fluctuations in the level in the upper and lower reaches
and water passage through hydraulic structures, taking into account the
maintenance of the water level necessary to maintain the guaranteed
dimensions of the ship’s passage, uninterrupted navigation and passage of
vessels through the navigation locks, as well as passage of fish to spawning
areas in accordance with the designs of fish passage facilities in accordance

3 Yymauenko 1. €. Oco6NMBOCTI MPaBOBOTO PEKHUMY BOJHHX 00 €KTiB, IO
BUKOPHUCTOBYIOTBCSL Ul HOTPEO TiAPOCHEPTeTHKU. Axmyanvhi npobnemu imyusHsHoi
ropucnpyoenyii. 2021. Ne 3. C. 103-108.
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with the operating modes of artificial water bodies and water management
systems established in accordance with the law, taking into account the
water availability forecast, environmental requirements and interests of all
water users. Hydropower enterprises operating hydroelectric power plants
are obliged to inform the central executive body implementing the state
policy in the field of inland water transport (the State Service of Maritime
and Inland Water Transport and Shipping of Ukraine) in advance of the
predicted temporary impossibility of ensuring the required water level,
The main organizational and technical requirements for the operation of
shipping hydraulic structures, the strict implementation of which ensures the
uninterrupted and safe passage of the transport fleet and the reliable and
safe operation of shipping locks, are established by the order of the Ministry
of Transport “On approval of the Rules for the technical operation of
shipping hydraulic structures” dated June 13, 20074

4) The protection of water used for hydropower needs is ensured by:
rules and norms of protection, use or restriction of water use if necessary; a
special regime for the use of water fund lands; water protection measures
against pollution, clogging and depletion; measures to prevent violation of
the hydrological and hydrogeological regime of waters; measures to prevent
the harmful effects of water and accidents on water bodies and eliminate
their consequences; measures to prevent the reduction of fish stocks and
other objects of water fishing, the deterioration of the living conditions of
wild animals*.

5) A close interaction between the legal regime of water bodies used for
hydropower needs and the legal regime of water fund lands. Works related
to the construction of hydrotechnical structures may be carried out on the
lands of the water fund. Water protection zones are established along
reservoirs with the aim of creating a favorable regime for water bodies,
preventing their pollution, clogging and depletion, destruction of aquatic
plants and animals, as well as reducing flow fluctuations. For the needs of
operation and protection against pollution, damage and destruction of
hydrotechnical and hydrometric structures, as well as reservoirs and dams
on rivers, diversion lanes with a special mode of use are established.

40 Bonuuit konexc Ykpainu Bin 6 uepsHs 1995 poky. Bidomocmi Bepxoenoi Paou
Vkpainu. 1995. Ne 24. Ct. 189.

4 Tlpo s3arBepmkenns [lpaBWn TeXHIYHOI €KCIUTyaTamii — CyJHOIUIABHHX
FJIPOTEXHIYHUX CIOpYJ: Haka3 MiHicTepcTBa TpPaHCIOPTY Ta 3B SI3Ky YKpaiHu Bin
13 yepBus 2007 poky Ne 492. Odghiyivinuu sichux Yrpainu. 2007. Ne 52. Cr. 2135.

4 Yymauenko I.€. Oco6GAMBOCTI NpPaBOBOTO pEXKUMY BOJHHMX 00’ €KTiB, IO
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ropucnpyoenyii. 2021. Ne 3. C. 103-108.
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6) Conducting of the principle of transboundary cooperation in the use of
watercourses for the needs of hydropower is extremely important to prevent
the unsystematic and unlimited withdrawal of water, which leads not only to
the depletion of water resources in general in the water basin, but also to their
serious redistribution in space and time, directly or indirectly affecting
interests of all states located in the international water basin.

7) State administration in the field of use of water objects for
hydropower. The water legislation provides for the implementation of
integrated management of water bodies in compliance with the basin
principle on the basis of state, target, interstate and regional programs for
the use and protection of water and reproduction of water resources, as well
as river basin management plans.

8) Legal responsibility. Violation of water legislation entails
disciplinary, administrative, civil or criminal liability. Water legislation
provides for exemption from liability for violations of water legislation as a
result of force majeure or military operations. Bringing offenders to justice
does not release them from the obligation to compensate for damages
caused by them as a result of violating water legislation, in the amounts and
in the manner established by the legislation of Ukraine.

The formed legal regime of water bodies used for hydropower needs is
quite balanced. However, at the same time, the institution of compensation
for damage caused to water bodies as a result of accidents at hydropower
enterprises needs improvement. The current Methodology for calculating
the amount of compensation for damages caused to the state as a result of
violation of the legislation on the protection and rational use of water
resources, approved by the order of the Ministry of Natural Resources of
Ukraine dated July 20, 20093, does not apply to such cases.

Specifics of the legal regime of lands under hydropower facilities.
Peculiarities of the legal regime of lands on which hydropower facilities are
located are formed under the influence of the legal regime of such
immovable objects. Although the hydrotechnical structure and the land plot
are, as a general rule, independent real estate objects, they remain connected
by the principle of the unity of the fate of the real estate object, and also
affect each other’s legal regimes.

In view of this, the key features of the legal regime of hydropower lands
include their connection with the legal status of hydrotechnical structures,

4 TIpo 3atBepmkeHHs MeTOMMKM PO3PaxyHKy DO3MIPiB BiUIKOLyBaHHS 30MTKIB,
3aMOAISTHUX JepXKaBi BHACIIJIOK MOPYIIEHHS 3aKOHOABCTBA PO OXOPOHY 1 palioHabHE
BUKODHCTaHHA BOJHHX pecypciB: Haka3 MiHicTepcTBa OXOpOHHM HABKOJHUIIHBOIO
MPUPOAHOTO cepenoBuina Ykpainu Bix 20 nmunns 2009 poky. Ogiyiinuii sichux Ykpainu.
2009. Ne 63. Cr. 2242.
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some restrictions on turnover, the close connection of the hydropower
facility not only with the land plot on which it is located, but also with the
corresponding water object, the peculiarities of choosing a land plot for the
subsequent placement of a hydropower facility on it.

Researching the specifics of the legal regime of lands under hydropower
facilities, the doctrine operates on the idea of the so-called “dual legal
regime”. However, with a more detailed analysis of the actual relations in
this area, it can be found that in reality such a legal regime is more complex.
It combines at least four legal elements:

1) general (the legal regime of the land plot as such — first of all, it is
formed by land legislation). According to Art. 79 of the Land Code of
Ukraine, a land plot is a part of the earth’s surface with established
boundaries, a certain location, with defined rights in relation to it#;

2) special “water” (legal regime of the land plot of the water fund —
may include a number of requirements and restrictions aimed at protecting
the water object. It is mainly provided by water legislation). According to
Art. 4 of the Water Code of Ukraine, lands of the water fund include lands
occupied, including hydrotechnical, other water management structures and
canals, as well as lands allocated for diversion lanes for them*®;

3) special “energy” (the legal regime of the land plot under the energy
facility — may provide for a number of requirements and restrictions aimed
at the safe operation of the energy facility for people and the environment. It
is mainly formed by land and environmental legislation). The special
features of the energy sector include: a) orientation — ensuring the
sustainable development of the energy sector of the national economy of
Ukraine in combination with guaranteeing the state’s energy security and
environmental protection; b) special object composition, i.e. objects for the
placement or operation of which land is provided — energy objects; ¢) a non-
exhaustive list of energy facilities; d) regulatory certainty in the special
branch (energy) legislation of the procedure for acquiring rights to energy
land; e) special procedure for the use and protection of energy lands*.

The analyzed relations are regulated by the Law of Ukraine “On Energy
Lands and the Legal Regime of Special Zones of Energy Objects”, but such
regulation is not perfect. Thus, the land of energy-generating enterprises
includes land plots provided for the location, construction and operation of

4 3emenbuuii xozekc Ykpainu: mpuiiHaTuil 25 xkosTHa 2001 poky. Bidomocmi
Bepxoenoi Paou Yxpainu. 2002. Ne 3—4. Ct. 27.

4 Bopuuit konexc Ykpainu Bin 6 uepsHs 1995 poky. Bidomocmi Bepxoenoi Paou
Vkpainu. 1995. Ne 24. Ct. 189.

% Ilmareko I'. 1. Cremudika NpaBoBOro pexHMy 3eMelb M1 06 €KTamMu
rinpoeHepreTuku B Ykpaini. Miscnapoonuii naykosuii scypuan “Inmepuayxa”. Cepisn:
“IOpuouuni nayku”. 2021. Ne 7. C. 48-54.
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facilities for the production of electric and thermal energy, in particular
hydroelectric power plants and hydroaccumulation power plants. According
to Art. 12 of the Law establishes regulatory zones for the protection of
particularly important energy facilities — the prohibited zone of
hydroelectric facilities and the controlled zone of hydroelectric facilities*.
The legal regime of these zones is regulated by the resolution of the Cabinet
of Ministers of Ukraine “On approval of the Procedure for establishing a
special protection regime in the territory of the prohibited zone and the
controlled zone of hydroelectric facilities” dated March 31, 2004*. This
procedure defines the mechanism for establishing a special protection
regime in the territory of the prohibited zone and the controlled zone of
hydroelectric facilities, the conditions for access and movement of
employees, outsiders, all types of transport in these zones, the import
(export) of material values and cargo into the territory of these zones or
beyond them , as well as the rights and duties of officials of ministries, other
central and local executive bodies, who are responsible for establishing and
ensuring the proper regime in the respective zones;

4) special “alternative energy ” (legal regime of the land plot under the
object of alternative energy). According to the Law of Ukraine “On Energy
Lands and the Legal Regime of Special Zones of Energy Objects”, energy
lands include land granted in accordance with the procedure established by
law for ownership and use for the location, construction and operation of
facilities for the production and transmission of electric and thermal energy,
including alternative energy facilities. In this legislative act in Art. 14, it is
determined that on the lands assigned to the category of lands defined by
point “i” of Part 1 of Art. 19 of the Land Code of Ukraine (land for industry,
transport, electronic communications, energy, defense and other purposes),
alternative energy facilities that use renewable energy sources (including
hydropower) can be located, regardless of the purpose of such land plots.
The layering of legal regimes, which is observed during the formation of the
legal regime of the land plot under hydropower facilities, has not yet been
realized by the rule-maker and has not been crystallized in the legislation.
That is why there are significant gaps in the legal regime of the respective
land plots in practice. In this regard, there is a need for further doctrinal and

47 Tlpo 3eMni eHEpreTWKH Ta MPABOBUH PEXUM CHEIATbHUX 30H E€HEPTETHUHHX
00’exTiB: 3akon Ykpainu Big 09 munas 2010 poky. Bidomocmi Bepxosnoi Paou Ykpainu.
2011. Ne 1. Cr. 1.

8 TIpo 3arTBepmkeHHs TIopsA/Ky BCTaHOBJEHHS OCOOJNMBOTO PEXHUMY OXOPOHH Ha
TepuTopii 3a00pPOHEHOT 30HM Ta KOHTPOJIBOBAHOI 30HU TiAPOETCKTPOTEXHIYHUX CIIOPY:
nocranoBa Kabinety MinictpiB Ykpainu Bin 31 6epesns 2004 poxy. Odghiyiiinuii gicnuk
Vrpainu. 2004. Ne 13. Cr. 900.
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legislative elaboration of the proposed idea of the “hydropower
quadriptych™*.

3.3. Environmental and legal requirements
for the safety of hydropower facilities

Acting as one of the most ecological and economical sources of
obtaining electricity, hydropower nevertheless leads to negative changes in
the surrounding natural environment, in particular, causes damage to
agriculture, contributes to constant drops in water levels, a decrease in the
number of fish and other living organisms, flooding and erosion of large
areas, in including of agricultural lands, increases the regulation of river
flow, as a result of which there is an overlap of migration routes to
spawning grounds, which contributes to the partial or complete loss of
biodiversity of the ichthyofauna of the regulated natural reservoir.

Taking into account the above, we note that the current legislation pays
attention to the issue of environmentally friendly industries and
comprehensive development of hydropower. However, a critical analysis of
modern legislation, which is designed to ensure the environmental
friendliness of hydropower, shows its fragmentary nature and the
superiority of general norms that regulate the development of alternative
energy as a whole. However, the study of the above-mentioned normative
legal acts allows to develop a classification of environmental legal
mechanisms, compliance with which will ensure safety for people and the
environment when using hydropower facilities.

The first group includes imperative prohibitions, such as:

1. It is prohibited to build reservoirs in the river basin with a total
volume that exceeds the flow of the given river in an estimated low-water
year, which is observed once every twenty years.

2. Prohibition to change the topography of the river basin;

3. Prohibition to destroy the beds of drying rivers, streams and
watercourses;

4. Prohibition of straightening riverbeds and deepening their bottoms
below the natural level or blocking them without arranging drains,
overpasses or aqueducts;

5. Prohibition to reduce the natural vegetation and forest cover of the
river basin;

4 Ilmareko I'. 1. Cremudika NpaBoBOTO peXHMy 3eMelb MiJ 00 €KTaMH
rinpoeHepreTuku B Ykpaini Miocnapoonuii naykosuii sicypnan “Inmepnayka”. Cepis
“FOpuouuni nayxu”. 2021. Ne 7. https://doi.org/10.25313/2520-2308-2021-7-7433
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6. Prohibition to carry out other works that may negatively affect or
affect the water content of the river and the quality of water in it.

Environmental and legal methods of environmental protection during
the construction and use of industrial facilities, including hydroelectric
plants, contained in Art. 80 of the Water Code of Ukraine and aimed at the
preservation of small rivers and natural resources that together with them
form single natural complexes. It is small rivers that are used for the
construction of mini hydroelectric power stations, which use natural water
pressures without the necessary construction of large-scale hydrotechnical
structures, which allows to avoid negative environmental phenomena that
may be accompanied by the creation of large hydroelectric power plants®.
Small power plants make it possible to preserve the natural landscape and
the environment not only at the stage of operation, but also during the
construction process. During further operation, there is no negative impact
on water quality: it completely preserves its original natural properties. Fish
are stored in the rivers, and the water can be used for water supply to the
population. Unlike other ecologically safe renewable sources of electricity —
such as the sun, wind — small hydropower is practically independent of
weather conditions and is able to provide a stable supply of cheap electricity
to the consumer.

The second group of ecological and legal methods of protecting the
environment and people during the operation of hydropower facilities is a
group of obligations:

1. Compliance with the established norms and standards of
environmental protection during the design, construction and
reconstruction of capital facilities.

Thus, Art. 10 of the Law of Ukraine “On Protection of the Natural
Environment” among the guarantees of the environmental rights of citizens
singles out the obligation of central executive bodies, enterprises,
institutions, organizations to implement technical and other measures to
prevent the harmful impact of economic and other activities on the natural
environment, to fulfill environmental requirements in planning, placement
of productive forces, construction and operation of economic objects.
According to Art. 51 of the specified Law, when carrying out such
activities, the environmental safety of people, the rational use of natural
resources, compliance with the standards of harmful effects on the
environment must be ensured®;

%0 Tnaronosa €. O. IIpaBoBi MPo6IEMU Ta TIEPCIIEKTUBH BUKOPUCTAHHS EHEPIii MAJMX
pidok B Ykpaiui.FOpuouunuii nayrkosuti enexmponnuii scypran. 2021, Ne 7. C. 135-139.
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2. Carrying out an environmental impact assessment of existing and
future hydropower facilities, taking into account the results of a strategic
environmental assessment.

The Laws of Ukraine “On Environmental Impact Assessment” dated
May 23, 2017 and “On Strategic Environmental Assessment” dated March
20, 2018 establish the legal and organizational principles of environmental
impact assessment aimed at preventing environmental damage, ensuring
environmental safety, environmental protection, rational the use and
reproduction of natural resources, in the process of making decisions about
the implementation of economic activities that may have a significant
impact on the environment, taking into account state, public and private
interests, as well as the obligation to conduct an assessment of state
planning documents related to agriculture, forestry, fisheries, energy,
industry, transport and other spheres of life. Article 3 of the first of these
Laws stipulates “the obligation to carry out an environmental impact
assessment of energy industry facilities, in particular, hydroelectric power
plants on rivers regardless of capacity and hydro accumulating power
plants”.5? Such a planned activity is subject to assessment before making a
decision on the implementation of the planned activity (Part 1, Article 3 of
the Law of Ukraine “On Environmental Impact Assessment”).

In accordance with Part 2 of Art. 2 of the Law of Ukraine “On
Environmental Impact Assessment”, the environmental impact assessment
is carried out in compliance with the requirements of the legislation on
environmental protection, taking into account the state of the environment
in the place where the planned activity is planned, environmental risks and
forecasts, prospects for socio-economic development of the region, capacity
and types of cumulative impact (direct and indirect) on the environment,
including taking into account the impact of existing facilities, planned
activities and facilities for which a decision has been made to carry out the
planned activity or the issue of making such decisions is being considered.

In addition, according to Part 1 of Art. 2 of the Law of Ukraine “On
Strategic Environmental Assessment”, relations in the field of assessment of
the consequences for the environment, including for the health of the
population, the implementation of state planning documents extends to state
planning documents that relate, in particular, to energy, the use of water
resources, protection environment, urban planning or land management
(schemes) and the implementation of which will involve the implementation
of activities (or which include activities and objects) for which the
legislation provides for the implementation of the environmental impact

52 TIpo owiHKy BIIMBY Ha JOBKULIA: 3akoH Ykpainu Big 23 Tpasus 2017 poky.
Odghiyininuii sicnux Yrpainu. 2017. Ne 50. Ct. 1549.
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assessment procedure, or which require an assessment, taking into account
the likely consequences for the territories and objects of the nature reserve
fund and eco-network®. The purpose of this activity is to promote
sustainable development by ensuring the protection of the environment, the
safety of the population’s life and health, the integration of environmental
requirements during the development and approval of state planning
documents (Part 1, Article 3 of the Law of Ukraine “On Strategic
Environmental Assessment”);

3. Localization of discharges followed by their neutralization, storage
and disposal.

According to Art. 44 of the Water Code of Ukraine, enterprises in the
field of hydropower are obliged to comply with the established norms of the
maximum allowable discharge of pollutants and limits of the discharge of
pollutants, as well as sanitary and other requirements for the regulation of
their territory. Such standards are established to assess the environmental
safety of production and prevent harmful effects on the surrounding natural
environment;

4. Compliance with environmental obligations by special water users:

a) compliance with the established rules of operation of reservoirs,
regimes of accumulation and operation of water reserves, regimes of level
fluctuations in the upper and lower reservoirs and the passage of water
through hydraulic nodes;

b) ensuring in the prescribed manner uninterrupted passage of fish to
spawning grounds in accordance with the projects of fish passage facilities
(Article 66 of the Water Code of Ukraine).

5. Compliance with environmental protection requirements when
allocating land for the needs of hydropower.

According to Art. 96 of the Water Code of Ukraine during the
placement, design, construction, reconstruction and commissioning of
enterprises, structures and other hydropower facilities, rational use of land
must be ensured. At the same time, technologies are provided that provide
protection of lands from salinization, flooding or over-drying, as well as
contribute to the preservation of natural conditions and landscapes both
directly in the area of their placement and on the catchment area of water
bodies;

6. Equipping water intakes and other structures with fish protection
devices in accordance with approved projects, construction of fish
nurseries, artificial spawning grounds, fish passage structures, preparation
of the reservoir bed, etc. — the main measures for the preservation and

%3 Ipo cTpateriuny exonoriuny ominky: 3axoH Ykpainu Bix 20 6epesns 2018 poky.
Bioomocmi Bepxosnoi Paou. 2018. Ne 16. Cr. 138.
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protection of fish, other aquatic animals and plants and their reproduction,
carried out during placement, design , construction, reconstruction and
commissioning of enterprises, buildings and other objects (Article 97 of the
Water Code of Ukraing);

7. Cooperation with nature protection organizations;

8. Involvement of the public in making decisions about the construction
of new facilities, as well as other decisions that may affect people’s health
and the state of the environment.

Water legislation provides for the right of citizens, their associations,
and other public formations to participate in consideration by local councils
and state bodies of issues related to the use and protection of water and
reproduction of water resources; to participate in the conduct by the central
body of the executive power that implements the state policy of state
supervision (control) in the field of environmental protection, rational use,
reproduction and protection of natural resources, inspections of water users’
implementation of water protection rules and measures and to make
proposals on these issues; provide public control over the use and protection
of water and reproduction of water resources. It should be noted the fairly
active participation of environmental organizations in solving issues of
small hydropower development in Ukraine. However, such participation is
accompanied by purely legal problems, which will be discussed below.

A group of management mechanisms is the third type of
environmental principles aimed at preserving human life and health and the
environment from the negative impact of hydropower enterprises. It consists
of active and background activities.

Active measures are represented by protection of waters from pollution,
clogging and depletion, prevention of their harmful effects, as well as
protection of lands from salinization, flooding or over-drying and promotion
of the preservation of natural conditions and landscapes both directly in the
area of their placement and on the catchment area of water bodies. They are
carried out at the stage of placement, design, construction, reconstruction
and commissioning of enterprises, buildings and other objects and during
the implementation of new technological processes in production. In
addition to the water legislation, a similar provision is also contained in
Art. 42 of the Law of Ukraine “On Land Protection”®.

Background management mechanisms are presented as follows:

1. monitoring the state of water and water resources. For the purpose
of rational use and protection of water and reproduction of water resources,
Art. 21 of the Water Code of Ukraine provides for the implementation of

% TIpo oxopoHy 3eMenb: 3akoH Ykpainu Bin 19 uepsus 2003 poky. Bidomocmi
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state water monitoring, which is a system of observation, collection,
processing, preservation and analysis of information about the state of water
bodies, forecasting its changes and developing scientifically based
recommendations for making appropriate decisions. The components of
state water monitoring are the study of biological, hydromorphological,
chemical and physicochemical indicators. Note that state water monitoring
is an integral part of the state system of environmental monitoring of
Ukraine and is carried out in accordance with the procedure approved by the
resolution of the Cabinet of Ministers of Ukraine dated September 19, 2018;

2. application of the principle of basin management in order to obtain
a general description of the state of surface and underground waters in the
river basin area, as well as to determine the main anthropogenic influences
on the quantitative and qualitative state of surface and underground waters,
including from point and diffuse sources.

Water legislation establishes the legal basis for the creation and
functioning of basin councils, which are a consultative and advisory body
within the territory of the river basin, formed under the central executive
authority, which implements state policy in the field of water management
development, with the aim of ensuring the rational use and protection of
water and reproduction of water resources, their integrated management.
Such Councils make proposals and ensure the coordination of the interests
of enterprises, institutions and organizations in the field of water use and
protection and reproduction of water resources within the basin. Basin
councils include representatives of central and local executive bodies, local
self-government bodies, other interested organizations, institutions,
enterprises and representatives of the public;

3. maintenance of the state water cadaster. The state water cadaster
includes data from the state accounting of surface and underground waters,
the state accounting of artesian wells and the state accounting of water use,
which are systematized by hydrographic and water management zoning,
groundwater basins, types of economic activity, administrative and
territorial units and in Ukraine as a whole. It is compiled for the purpose of
systematizing the data of the state water record and determining the water
resources available for use, designing water management, transport,
industrial and other enterprises and structures related to the use of water.
According to Art. 28 of the Water Code of Ukraine The State Water
Cadaster is maintained by the central body of the executive power
implementing the state policy in the field of water management
development, by the central body of the executive power implementing the
state policy in the field of geological study and rational use of the subsoil,
and by the central body of the executive power implementing the state
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policy in the field of hydrometeorological activity, in accordance with the
procedure determined by the Cabinet of Ministers of Ukraine;

4. increase in environmental culture and the level of responsibility in the
field of environmental protection, which aims to increase the level of
environmental awareness and understanding by the entity operating in the
energy sector of its involvement in the decarbonization of production and
the development of a climate-neutral environment.

Along with the Laws that regulate the issue of greening activities in the
field of hydropower, there are numerous subordinate legal acts in Ukraine
that contain provisions on the design, placement and operation of the
specified facilities. For example, the Decree of the President of Ukraine
dated October 9, 2009 “On additional measures to increase the level of
safety of energy facilities and the development of hydropower in Ukraine*®
emphasizes the priority of environmental safety in the energy sector as a
key component of the country’s national security.

In order to comprehensively ensure the energy security of the state
through effective development of hydropower with maximum use of
economically effective hydropower potential, improvement of management
of hydropower facilities, increase of their safety level, increase of regulatory
maneuvering capacity of hydroelectric power plants and hydroelectric
storage power plants to increase the stability and reliability of the combined
energy system of Ukraine and its integration into the European energy
system, reducing the consumption of organic fuel resources and human-
made load on the environment on July 13, 2016, the Cabinet of Ministers of
Ukraine adopted the Hydropower Development Program for the period until
2026. The implementation of the program’s tasks is characterized by the
presence of positive and negative consequences regarding the impact on the
environment. However, as the scientists note, “the Program specifies the
amount of electricity production without polluting the air space with
emissions, an assessment of the increase in the maneuverability of the
electric power system of Ukraine due to the implementation of hydroelectric
power plants and hydroelectric power plants is made, but there is no
information about the environmental consequences of its implementation.”
This additionally proves the need to strengthen environmental and legal
regulation of small hydropower in Ukraine.

% [1po MOAATKOBI 3aX0 M MO0 TTiABUIEHHS PIiBHS OE3MEKN €HEPTETHUHHUX 00 EKTIB
Ta PO3BUTKY TrimpoeHepreTukn Ykpainu: Yka3 [lpesupenra Ykpainu Big 9 KOBTHS
2009 poky. Oghiyivinuu sichux Ilpesudenma Yrpainu. 2009. Ne 31. Crop. 54. Cr. 1042.
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3.4. Legal problems of the development of national small hydropower
(based on the materials of court practice)

The Law of Ukraine “On Alternative Energy Sources” emphasizes that
the development of small hydropower is subject to state stimulation.
However, despite some positive trends in the revival of small hydropower,
rapid development (such as solar power) is not observed. Therefore, for
almost twenty years, despite the declared state support, this process has
been slow. Such a situation requires a scientific analysis in order to identify
its main legal causes.

The formation of Ukrainian small hydropower has its own
characteristics: a) a rather long history of existence compared to some other
types of alternative energy; b) wave-like development (rise, decline,
recovery of interest); c) simultaneous combination and opposition of
economic, ecological and social interests. The declaration of state interest in
the development of alternative energy, the long-term offer of a high “green”
tariff led to a steady increase in business interest in such an investment
direction as small hydropower. This entailed many conflicts in which public
and private interests collided; positions of government, business and public
representatives; needs and priorities of economic, ecological and social
development. Many of these conflicts have turned into litigation.

That is why the legal difficulties faced by the small hydropower industry
in Ukraine are best seen in the materials of the accumulated court practice.
The analysis of many court cases that have been considered by the courts
during the last fifteen years makes it possible to single out some typical
legal problems and group them as follows: subject, object and
implementation.

Subject problems — this group of legal complications, primarily related
to the legal status and actions of subjects — participants in hydropower
relations. This group includes, in particular, the following legal problems:

1) institutional-legal systemic inconsistency as a collective category
that has many specific typical manifestations. First, the indicated
inconsistency is clearly visible in the unfortunate multi-vector actions of
local public authorities. This is extremely acutely manifested in cases where
there is opposition between local councils and state administrations at
different levels. As an example, we can cite a case in which the investor —
LLC “Ukrtransrail” suffered due to a fundamental inconsistency in the
positions of public authorities. Thus, since 2011, the Zhytomyr regional
state administration has been actively working to attract investors who
would build and start up small hydropower facilities as part of the energy
efficiency improvement program. As a result of the events, several
memoranda of cooperation with “Ukrtransrail” LLC were signed, according
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to which the regional state administration undertook to comprehensively
support the investment activities of this entity, in particular, regarding its
acquisition of a land plot. A few years later, ignoring all legal and factual
actions taken by Ukrtransrail LLC in the direction of hydroelectric power
plant construction, the Zhytomyr City Council announced a competition to
determine the best investment projects for the construction of hydroelectric
power plants on the Teteriv River in the city of Zhytomyr and the village of
Denishy, Zhytomyr District, Zhytomyr Region (decision of the executive
committee Zhytomyr City Council No. 888 dated 16.12.2015). As a result, a
situation has arisen where two entities can potentially obtain permits for the
construction of a hydroelectric power plant at the same place. It is
interesting that despite several years of disputes and going through all court
instances, Ukrtransrail LLC did not manage to defend its interests®. This
example clearly shows how the inconsistency of the actions of the regional
administration and the city council — even under the conditions of formal
legality — caused losses to the investor.

A similar problem arose in Transcarpathia, where “Alternative Electric”
LLC received the appropriate permits and began construction of a small
hydroelectric power station based on the orders of the head of the Rakhiv
district state administration “On the development of a detailed plan of the
territory for the construction of a hydroelectric power station, outside the
settlement” No. 138 dated May 22, 2017, “On the approval of a detailed
plan of the territory for the construction of a hydroelectric power plant,
outside the settlement” No. 243 dated September 14, 2017. However,
according to the order of the head of the Transcarpathian regional state
administration “On preventing violations of the rights and interests of
territorial communities and citizens, impact on the natural environment
during the resolution of issues related to the placement of small
hydroelectric power stations” No. 35 of January 24, 2019, the above orders
of the head of the Rakhiv district of the state administration were abolished.
After long court proceedings, it was recognized that the order of the head of
the regional administration in this part was illegal, given that the disputed
order of the head of the district administration had the characteristics of an
individual act, the effect of which was completely exhausted from the
moment of its execution®”. Similar situations of confrontation between
public authorities became prerequisites for the emergence of other disputes.

% Tlocramosa Bepxosnoro Cynay Bim 18 6Gepesns 2021 poxy y crmpasi
Ne 296/3836/16-a. URL: https://reyestr.court.gov.ua/Review/95616289 (nata 3BepHEHHS
25.07.2021 poky)
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First of all, representatives of business and residents of the territorial
community become hostages of such uncoordinated actions of the public
authorities.

Similar situations of confrontation between public authorities became
prerequisites for the emergence of other disputes. First of all,
representatives of business and residents of the territorial community
become hostages of such uncoordinated actions of the public authorities®®.
The outlined trend shows the growth of mistrust in authorities in general
and in the institutional and functional system of environmental protection in
particular. In the conditions of imperfect and ineffective regulatory,
organizational and technical regulation of small hydropower relations, the
construction of new and the operation of existing small hydropower plants
is carried out with numerous violations of environmental legislation. This
leads to the emergence of social conflicts, destruction of rivers, degradation
of biological resources and water ecosystems®®;

2) the problem of ensuring public participation also accumulates
several typical manifestations that deserve attention.

First of all, there is a significant number of cases of falsification of the
results of public hearings. The participation of residents of the territorial
community in the direct resolution of issues of local importance is also
discredited. On the one hand, negative decisions regarding the location of
hydroelectric power plants on the territory are easily “broken” due to
procedural violations and inaccuracies. For example, the decision of the
general meeting of residents of the village of Velikiy Bychkiv, Rakhiv
district, Zakarpattia region, according to which the community expressed its
opposition to the construction of a hydroelectric power station on the
Shopurka river, was invalidated®. On the other hand, there are cases of
fabricating positive decisions of local councils, despite the reluctance of the
citizens.

Secondly, the participation of public organizations should be recognized
as an important component of this problem. It should be noted the rather
active participation of environmental organizations in solving issues of
small hydropower development in Ukraine. In particular, they actively act

%8 Pimenns 3akapnarchbKOro OKDYXKHOTO aJMiHICTPATMBHOTO Cymy Bip 12 TpaBHs
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(mara 3BepHeHHs 25.07.2021 poky)
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as third parties during the consideration and resolution of legal disputes
regarding the specified issues. However, the participation of environmental
organizations in the role of initiators of such disputes turned out to be rather
problematic. As a good example can be the case of the lawsuit filed by the
International Charity Organization “Ecology-Pravo-Lyudyna” against the
Bystretsk Village Council, private entrepreneur V.V. Myronyuk, LLC
“Hydropower”, the main claim of which was the invalidation of the lease
agreement for the land plot that was transferred for use for the construction
and maintenance of a small hydroelectric power station in the lvano-
Frankivsk region. It is interesting that the judicial review of the appeal of
the environmental organization was largely reduced to the resolution of the
question of the legality of such an appeal, and not to the resolution of the
legal problem with the concluded land lease agreements?.

Since the legal mechanisms provided for by the legislation do not work
properly, the interests of the territorial community in matters of the location
of small hydropower facilities remain unprotected. A quite natural
consequence was the holding of a number of public protest events in
different parts of Ukraine, which aimed to draw attention to the
categorically negative position of the local population regarding the
placement of some small hydroelectric power plants.

Object problems — this group brings together problematic issues that
concern the objects of hydropower relations. The biggest problem in this
aspect should be recognized as a kind of “splitting ” of the legal regime of a
hydropower facility, namely: in practice, there is no single legal regime of a
hydroelectric power plant as a complete object — there is a complex of
heterogeneous legal regimes of individual parts that make up such a
hydropower plant. This phenomenon occurs as a result of the fact that the
legislation does not provide for the formation of a single legal regime for a
hydropower facility — instead, a mechanical set of legal regimes is provided
for: a) land plots on which the power plant is located, b) structures,
¢) hydrotechnical facilities, d) equipment, etc. All these integral components
of a single complex object — a hydroelectric power plant — can be in
different forms of ownership, on different legal titles, on the balance sheet
of different entities, etc.

This problem is very well illustrated by the example of the dispute
between Ukratransrail LLC and Zhytomyr City Council. The planned
construction of a small hydroelectric power station on the Teteriv River
became the subject of long and complicated court proceedings, because:

61 TlocranoBa JIBBIBCHKOTO AarelsIiiiHOTO rocIoJapchbkoro cyay Bim 17 uepBHs
2015poky y  cmpaBi  No  909/1421/14. URL:https://reyestr.court.gov.ua/
Review/45367600# (nara 3sepuennst 25.07.2021 poky)
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a) the investor, having signed memorandums of cooperation with the
regional administration, leased a plot of land from the district state
administration for the construction of a hydroelectric power station; b) the
plot of land on which the hydrotechnical structure (reservoir with spillway
dam) is located, is under the right of permanent land use in KP
“Zhytomyrvodokanal”; c) the hydrotechnical structure is part of the
municipal property of the city of Zhytomyr, although it is located on the
territory of the village of Denishi. That is, the future hydroelectric power
station is a kind of puzzle in which the elements have different owners and
different legal regimes.

Additionally, the identified problem of “splitting” of the legal regime of
the hydropower facility is illustrated by the case of the claim of SGC
“Gubynskyi” to the Ladigiv village council of Khmelnytskyi region.
According to the circumstances of this case, the cooperative, considering
itself the owner of a small hydroelectric plant, sold it as a complete property
complex to ResursEcoEnergo LLC. However, after that, the executive
committee of the Ladigiv village council made a decision to register the
right of communal ownership of an earthen dam with a spillway and a water
intake for a hydroelectric power plant. That is, the construction of the
hydroelectric power station was successfully expropriated, but the
hydrotechnical structures necessary for its intended functioning were not.
The courts emphasized that the presence of property on the company’s
balance sheet is not sufficient proof of the acquisition of ownership of such
property®2. The breakdown of the legal regime of the hydropower facility
provoked a long-term dispute, delayed the operation of the power plant and
highlighted the insecurity of the investor in this area.

Another problem, which is included in the group of object problems,
should be indicated the problem of restoration of abandoned small
hydroelectric power plants. In this connection, there are cases when such an
object goes through the procedure of recognition as ownerless property and
becomes communal property. Often this happens as a preparatory stage for
the next privatization or transfer to a private investor.

The problems of implementation are united by those legal
complications that accompany the direct process of implementing
hydropower projects:

1) choosing the optimal contractual structure for the registration of
relations regarding the construction or reconstruction of hydroelectric power
plants. Analysis of practice demonstrates a significant range of options used

62 MToctanosa Bumoro rocrnonapcskoro cyy Ykpainu Bijg 30 muctonana 2016 poky
y cnopaBi Ne 924/1319/14. URL: https://reyestr.court.gov.ua/Review/63318491 (nata
3BepHeHHs 25.07.2021 poky)
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in Ukraine for this purpose: for example, superficies, leases, easements, etc.
The ambiguity of the use of the servitude contractual construction even
caused a legal dispute. The Zhytomyr City Council transferred the
hydrotechnical facility, which it is the owner of (at the same time, this
facility is on the balance sheet of the utility company “Operation of
Artificial Structures”), to the use of Free Energy LLC by establishing an
easement for the use of this facility for the purpose of construction and
operation of a small hydroelectric power station. Indeed, the expediency of
such a choice raises questions. The prosecutor appealed to the court with a
lawsuit, believing that the Zhytomyr City Council and Free Energy LLC
violated the requirements of the law and entered into a sham transaction —
an easement agreement, which by its very nature is actually a concession
agreement, and this leads to the illegal use of communal property and water
resources, and is therefore subject to invalidation. The courts recognized
that although the disputed contract contains a discrepancy between the hame
and its content, however, taking into account the provisions of Part 2 of Art.
628 of the Civil Code of Ukraine, contains elements of different contracts
and is a mixed contract, which is not a violation®;

2) bureaucratic complications, administrative and procedural red tape
as a typical problem has both regulatory and subjective prerequisites, often
demonstrates a high corruption factor. To illustrate, we can give an example
of a dispute between LLC “Hydroenergoresurs” and Shcherbaniv village
council of Poltava region. Having received all the necessary permits for the
construction of a mini-hydroelectric power station, having successfully
issued the right to use a plot of land to carry out the relevant activity, the
company received technical conditions for ensuring connection to power
lines, namely: the route of laying (construction) of a 10-kW transmission
line on a plot of land with an approximate area of 0.6960 ha in the village of
Nizhny Mlyny on the territory of Shcherbanivska village council. In order
to fulfill these technical conditions, “Hydroenergoresurs” LLC appealed to
the village council with the question of making a decision on the formation
of land plots, granting permission for the production of technical
documentation on land management and its state registration in the State
Land Cadaster of Ukraine, as well as making a decision on recognizing the
right of communal ownership on registered land plots in the Shcherbanivska
community in the person of the Shcherbanivska village council with the
granting of the right of paid easement on these land plots in favor of
Hydroenergoresurs LLC. That is why in order to fulfill the technical
conditions for connection to the power transmission lines of the

8 Tlocramoa IliBHIYHO-3aXiJHOTO ATENAIIHHOTO rOCIOJIAPCHKOTO  CyIy Bif
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hydroelectric plant, it was necessary to first issue an easement on land plots
that had not even been formed yet. Despite the fact that the investor offered
to bear all the expenses related to the formation and registration of land
plots, consideration of his issue was postponed several times, and later he
was refused. This forced the company to propose to the village council a
draft agreement on participation in the complex economic and social
development of the territory of the Shcherbanivska rural united territorial
community, according to which it was proposed to allocate 20,000 UAH for
the development of the social sphere of the village. However, this proposal
was also rejected. Having exhausted all possibilities for a peaceful
settlement of the conflict, the investor appealed to the court. As a result of
the court proceedings, the refusal of the village council was recognized as
illegal, and the council was also obliged to re-consider the merits of the
petition of Hydroenergoresurs LLC, taking into account the conclusions
formulated by the court®. However, the unjustified prolongation of the
procedure caused forced delays in the normal operation of the power plant.

Against the background of the identified domestic legal problems of the
development of small hydropower, it is interesting to pay attention to the
fact that the experience of foreign countries demonstrates both similar and
completely different problems. For example, similar difficulties with
overcoming bureaucratic obstacles are recorded in Serbia, Italy, Slovenia,
and Spain. Protection of landscapes and mountain areas creates obstacles
for the development of small hydropower in Croatia and Greece. Developed
EU countries also have their own difficulties. For example, the
implementation of the EU Water Framework Directive reduces the potential
of European small hydropower, because it significantly increases
environmental requirements for water protection. In Austria, Belgium and
Germany, there is significant opposition to the development of hydropower
from powerful administrations, non-governmental organizations and the
fishing lobby, mainly due to environmental and fishing problems.
Significant opposition to small hydropower is recorded in Poland, where a
memorandum was submitted in 2009 demanding a moratorium on the
construction of small hydropower plants; however, although the
memorandum was supported by a number of institutions and mass media,
the ban on small hydropower was not implemented®,

Thus, both in Ukraine and in the world, small hydropower is a difficult
and conflict-filled sphere of alternative energy. The main legal paradox that
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can be discovered during its research is that the higher public administration
bodies (at the level of international organizations, national states, regional
authorities) in the process of their rule-making stimulate the development of
small hydropower as a component of alternative energy (this finds its
manifestation in favorable legislation, state support, regional development
programs, etc.), while territorial communities, representatives of
environmental organizations, local authorities — more often demonstrate
opposition to the placement of small hydropower facilities. In the conditions
of Ukraine, this fundamental conflict is fueled by many additional legal
factors, which were mentioned above.

When examining all the identified problems in more detail, it can be
claimed that they have a common denominator in poly subjectivity and poly
objectivity of legal relations in the field of small hydropower. The first
component of this problem, in our opinion, can be solved by concluding
multilateral agreements between all the main participants of such relations
at the preparatory stage of the formation (restoration) of small hydropower
facilities. The increase in time for the preparation and signing of such
contracts is justified by the reduction of the risk of protracted disputes at the
next stages of the development of hydropower relations. The second
component of the problem, in our opinion, should be solved by enshrining
in the legislation a single legal regime of the hydroelectric power plant as a
complex object. This will make it possible to use a productive
methodological approach to the integrity of the hydroelectric power plant,
in contrast to the current legal “splitting™ of its legal regime into the regimes
of its separate component parts®.

 I'purop’ea X. A. Mana rigpoenepretnka B VYKpaiHi: fopuauuHi npo6iaemu
po3BuTKy (Ha Marepianax cymoBoi mpakTtuku). Yaconuc Kuiscvkozo ymieepcumemy
npasa. 2021. Ne 2. C. 241-246.
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