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CHAPTER 7. USE OF ALTERNATIVE ENERGY SOURCES
IN INTERNATIONAL LEGAL PROCESSES

7.1. Global prerequisites of the energy transition

The modern world is engulfed by a number of complex crises, of which
the climate crisis is of existential importance, and therefore the most
threatening. The active search for ways to counter the rapidly approaching
ecological catastrophe has led developed countries to realize that it is time
to change the usual trajectory of human civilization development. Today,
society is on the verge of fundamental changes in its usual way of life, and
this did not happen unexpectedly. Over the course of several decades, two
fundamental currents were formed in the doctrine, which completely
oppositely portrays the exit of civilization from the climate crisis: the
concept of green growth (green growth) and the concept of anti-growth
(degrowth).

The discourse on green growth was initiated by international
organizations, mainly the UN, the OECD and the World Bank. The concept
of green growth was officially proposed during the Fifth Ministerial
Conference on Environment and Development, held in March 2005 in
Seoul, when 52 governments of Asia and the Pacific agreed to follow the
“Green Growth” path . Since then, green growth has been considered the
most acceptable solution to stop the degradation of the natural environment
2, In 2008, the UN Environment Green Economy Initiative was launched?®.
The EU followed this path at one time, because ten years ago in a number of
program documents (Strategy “Europe 20207, Biodiversity Strategy to
2020, Roadmap to an energy-efficient Europe) the European Commission
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presented its green growth strategy as a way to overcome the financial crisis
with the help of green incentives , environmental policy and green
innovations. The appeal of the idea of green growth is that environmental
protection is seen as a high-return investment opportunity rather than a
costly constraint*. Green growth strategies consist of the coordination of
economic activity and environmental problems®. That is why the concept of
green growth was very liked and actively accepted by the existing political
institutions, since it did not require a change in the state system and political
and economic structures, which are mostly strongly connected with
“brown” production. The discourse of green growth is based on the belief
that economic growth can be “decoupled” from violence against the natural
environment, and that it is possible without excessive exploitation of natural
resources®. These have not been confirmed in practice, as empirical
scientific studies prove that economic development in the direction of
increasing GDP and real income per capita inevitably leads to an increase in
the consumption of energy and natural resources’. That is, the concept of
green growth has demonstrated its inability to solve the deep crisis facing
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humanity. Green capitalism can be compared to cosmetic repairs, while
human activity on the planet requires capital repairs.

The antagonistic concept, the idea of anti-growth (degrowth), is much
more radical, and therein lies the reason that it still remains untested. While
the discourse on green growth assumes an economy that, developing
upward, should become more ecological, the discourse on anti-growth
questions the very model of growth and perceives it as ecologically
irresponsible®. The main idea of this ideological trend is that without a deep
correction of the chosen course, industrial societies will suffer more and
more from growing environmental crises®. Apologists of the concept of
degrowth call for abandoning the growth of the economy, from the current
level of consumption — that is, their main idea is the need for a total
reduction of human activity on the planet, a conscious reduction of the
needs of humanity, the satisfaction of which pushes the economy to
constantly increase production volumes. For example, a group of scientists
calculated that « the growth of economic activity leads to an increase in
emissions and at the same time cancels out the positive impact of green
energy.” These results prove the need for significant changes in legislation
aimed at reducing emissions, as green energy alone is not enough to achieve
this goal®. « There are interesting studies that support the thesis about the
need to establish strict growth limits, without which greening initiatives will
be completely ineffective and ineffective!?.

In our opinion, despite serious scientific arguments, the concept of anti-
growth is known to be a loser and doomed to opposition. This is explained
by the fact that, having adopted it, the government of any state will
inevitably face: a) “Resistance from its own society (or at least part of it),
because the implementation of the ideas of degrowth directly entails a
decrease in the standard of living and comfort; b) business resistance, as
artificial inhibition of economic development is perceived as hostile
behavior. In today’s world, which is imbued with ideas of competition,
national protectionism, non-tariff barriers, trade ties, etc., retarding the
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development of a certain single country will be politically considered as
treason. Of course, no political force will commit such suicide.

However, climate problems await their solution, and therefore a third
alternative concept appeared, which was called the Green Deal (by analogy
with Theodore Roosevelt’s New Deal, which brought the USA out of the
Great Depression of the 1930s). The main idea of the Green Deal is a large-
scale structural restructuring of the economy on ecological grounds. In
contrast to the concept of green growth, the Green Deal does not simply
involve the introduction of innovative green technologies at enterprise — it
involves a structural change and a complete renewal of the energy industry,
significant quantitative changes in the management of agriculture and
industry, the withdrawal of significant areas from economic use and their
active afforestation and /or transformation into nature reserves. That is, the
scale and depth of transformations proposed by the concept of the Green
Deal are much greater than those proposed by its predecessor, the concept
of green growth.

At the same time, it has some similar features to the ideological basis of
the concept of degrowth — they can be traced in strict limits on emissions,
the prospective cessation of the use of fossil fuels, etc. However, there are
two fundamental differences between the Green Deal and degrowth
concepts:

1) social — an integral component of the Green Deal is not only the
preservation of the standard of living and comfort of the middle class during
all environmental transformations but also the improvement of the standard
of living of the poor and the reduction of social inequality in society. The
ideas of the Green Deal are aimed at realizing a double goal: on the one
hand, prosperity for all members of society, and on the other hand,
overcoming negative manifestations of anthropogenic influence (including
floods, droughts, desertification, heat waves, diseased environment, mass
extinction, habitat degradation and destruction of food supply systems)*2. If
the concept of degrowth puts irresponsible behavior and the consumerist
model of the existence of the middle class at the center of environmental
problems, the concept of the Green Deal tries to establish the priority of
ecology without loss of well-being. It is because of this that critics believe
that the Green Deal is simply “another vision of citizen apathy, which is
combined with expert activity to keep things as usual®®. « Nevertheless, the

12 Ossewaarde M., Ossewaarde-Lowtoo R. The EU’s Green Deal: A Third
Alternative to Green Growth and Degrowth? Sustainability. 2020 Vol. 12. R. 9825.
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social component of the Green Deal is extremely important, as it is declared
that “citizens are and must remain the driving force of the transition” 1#;

2) economic — if the concept of degrowth insists on the need to curtail
human economic activity, then the concept of the Green Deal aims at the
further development of the economy and even its growth, but already on
other, climate-neutral, stable conditions. Foreign researchers conclude that
the Green Deal is based on the belief that the environmental crisis can be
overcome with the help of green technologies without any reduction in
growth, that is, without harming prosperity and a stable standard of living of
the middle class®.

So, based on the approbation of the concept of green growth in some
developed countries of the world over the last decade, its half-hearted, and
therefore insufficient, impact on solving the problems of sustainable
development was clearly demonstrated. Based on the results obtained
(including the progression of climate change and increasing climate
injustice), it became clear that green growth is not capable of solving the
existing problems. That is why this idea was replaced by the latest Green
Deal concept, which is currently at various stages of implementation in
some countries of the world. Analyzing this process, it should be recognized
as not just another ecological flirtation — the Green Deal concept is the
embodiment of a new global trend that will only gain momentum and
further spread. In this connection, domestic science faces an important
question about the impact of this trend on Ukraine and the place of our state
in this process, which will be discussed in the following subsections.

Based on the results of the research, some conclusions can be drawn.
First, the Green Deal concept is quickly becoming a global environmental
trend, which implies a fundamental change in the paradigm of civilizational
development. Ukraine will not be able to avoid this process or only simulate
joining it. In addition to its obligations to the world community, Ukraine
will be pushed to take appropriate real actions by specific states, whose
costs for greening will force them to closely monitor similar actions on the
part of Ukraine.

Secondly, the Green Deal concept must be perceived as an ideological
basis, the embodiment of the general goal of saving the planet from a
climate catastrophe. It is necessary to avoid a simplified understanding of
this concept as a certain universal plan of actions, tasks and indicators,

14 European Commission. The European Green Deal. URL: https :// ec . Europe. eu /
info / sites / info / files / european — green — deal — communication _ en . pdf (date of
application: 12.02.2021)
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which are mandatory for absolutely all countries from Germany to
Zimbabwe. In fact, the idea of the Green Deal, refracted through the prism
of each country, takes on a unique appearance, forms the individual, most
optimal path of each state to the global goal®®.

7.2. International legal regulation of alternative energy

The modern stage of the development of civilization is connected with
the satisfaction of the ever-increasing needs of society and the level of the
quality of life of the population. This leads to a rapid increase in the
consumption of resources on the planet, including energy. The exhaustion
and impossibility of reproduction in full of the latter, their use in such a way
that negatively affects the surrounding natural environment and worsens the
global ecological situation, forces humanity to look for new opportunities to
satisfy their needs.

In this regard, the issue of encouraging states to reduce or abandon the
use of traditional energy sources and increase the specific weight of energy
obtained from alternative (renewable) sources appears on the agenda of the
world community®’. Globalization of the world economy has led to the so-
called fourth industrial revolution (or green environmental revolution or
energy revolution). All these phenomena are a consequence of the
widespread use of alternative energy in the world. It has become not only a
popular trend, but also in some places aims to completely replace traditional
energy to ensure a balanced development of the economy, energy and
ecology. As H. A. Hryhorievar’eva rightly points out, “the active
development of alternative energy is more than just another innovation.
This is a new way of functioning of the energy system, which has its own
characteristics, and potential threats and requires the development of
appropriate legal approaches to its regulation®®”.

It is the ecological component and its preservation that is of primary
importance, since the disturbance of the climatic balance caused by the
emission of greenhouse gas leads to climate change, which is accompanied
by powerful hurricanes, dust storms, drought, or, conversely, large-scale

16 T'purop’ea X. A. Green Deal Ta Ykpaina: po3aymMu Npo MpaBoBi MepCHEKTHUBH.
Exonociune npaso. 2021. Ne 1-4. C. 25-32.
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18 I'purop’eBa X. A. Po3BUTOK aJlbTEPHATHBHOI EHEPreTUKH SIK (PaKTOp TepersmLy
METOJOJIOTIYHMX  3acajJl pEryjIloBaHHSA arpapHHX, 3€MEJIBHHX Ta CKOJOTIYHHX
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floods. In this case, it is absolutely necessary to reduce the pressure on
ecology and switch to energy sources offered by nature: energy from the
sun, wind, water, use of biofuel or biogas,etc.

The energy issue threatens to grow into a major world problem, much
more complex and vital than all other “world” problems, including
economic, political, social, ecological, food and others, because the basis of
real ways to solve them is the question of having sufficient energy
resources. The energy sphere is actually recognized as one of the most
complex in the modern world, and energy problems require a
comprehensive solution in the focus of sustainable development®.

The world community has decided that there is currently no alternative
to the development of renewable energy. In addition, the introduction and
use of alternative energy not only reduces greenhouse gas emissions into the
atmosphere but also ensures stability in the energy complex by reducing the
consumption of traditional minerals (gas, oil, coal, etc.).

At present, it is obvious that the solution of global energy problems is
not possible with the help of unilateral efforts of individual countries — the
collective efforts of the world community are needed here. At the same
time, such joint activity should not prevent the implementation of the
principle of state sovereignty over its natural resources?. Therefore, a stable
mechanism of international legal regulation of the studied relations should
contribute to the achievement of the specified goals of ensuring the world’s
energy security and sustainable ecological development. The national
legislation of Ukraine is not isolated from the legal process that takes place
at the international level, on the contrary: Ukraine is actively involved in the
international legal development of alternative energy. Taking into account
the above, it is advisable to single out two main areas of regulation of
renewable energy: international contractual and institutional.

International contractual regulation is characterized by the fact that
currently there is a large number of international legal acts in the energy
sector, in the field of environmental protection, which directly or indirectly

1 Xaputonosa T. €. AnbTepHaTHBHi [pkepena eHeprii B YKpaiHi: mpobiemu Ta
repeBard BUKOPUCTAHHSA. AKmyanbHi npobremu wpuouyHoi Hayku: 30IpHUK Te3
MixHap.HayK.-ipakT.  koH(}.  “/leB’ATHaAIsTI  OCIHHI  IOPUAMYHI  YHUTaHHA”
(M. Xmenmpaunpkuit, 23  xoBTHI 2020 poky). XMeNbHUIBKAN: XMETbHUIBKUN
YHIBEpCUTET yIpaBiliHHs Ta npaBa iMeHi Jleoniga FO3bkoBa, 2020. C. 294-295.

2 Kapaxausn K. M. Oco6nuBOCTI NpaBoBOTO pETYIOBAHHS abTEPHATHBHOL
eHepretnkn B kpaiHax Awmepuku (CIHA, Kanmama, kpainm JlatuHcbkoi Amepukn).
Mixcnapoonuii naykosuii sicypran “IHTEPHAYKA”. Cepia: “FOpuouuni nayku”. 2021.
Ne 1 (35). C. 68-75.
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OpIEHTOBAaHOI EHEepreTHKH: aBToped. IHC. ... HOKT. fopui. Hayk: 12.00.11. Kuis,
2016. 40 c.
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regulate relations in the field of alternative energy. In recently adopted acts
at the international level, such as the Rio+20 Declaration of the United
Nations (UN) Conference on Sustainable Development (2012), the
resolution of the Parliamentary Assembly of the Organization for Security
and Cooperation in Europe (OSCE PA) on environmental security (2013),
the International Energy Charter (2015), the declaration of the Sustainable
Development Summit “Transforming our world: Agenda for sustainable
development until 2030 (2015), the Association Agreement of Ukraine
with the EU and its member states (2014), the common thread is the idea
that activities in the field of energy must meet the needs of sustainable
development and the requirements of environmental protection?.

Many international conferences and programs on environmental
protection were devoted to the issue of climate change and possible ways to
prevent this process, decarbonization of production. Thus, the UN
Conference on the Environment on June 16, 1972 in Stockholm
Zrecognized the global nature of environmental problems in the modern
world and emphasized the need to create effective international mechanisms
for improving the environmental condition. As a result, the Stockholm
Declaration on the Environment was adopted, which indicates a close
connection between the need to protect the environment and the socio-
economic development of mankind?. It also defined the main directions and
principles of international environmental protection in such areas as rational
use of natural resources, preservation of flora and fauna, prevention of
environmental pollution (including seas), and management of
environmental protection. In addition, the Stockholm Declaration for the
first time in the world established some international legal principles,
namely: recognition of the human right to live in a favorable environment
and the duty to protect it (Principle 1); the principle of the sovereign right of
states to develop their natural resources and responsibility for causing
damage to the environment of other states (Principle 21); the principle of
cooperation in solving environmental problems (Principle 24).

2 Yymauenko 1. €. MiXHApOIHO-TIPaBOBI AacHeKTH 3a0e3NeUeHHs PO3BHTKY
aIbTEePHATHUBHOI CHEPreTHKH. [Ipiopumemni HANpAMKU pO36UMKY NpABOGOi cucmemu
Vkpainu: marepianu MixkHap.HayK.-TipakT. KoHO. (M. JIbBiB, 29-30 ciuns 2021 p.). JIbBiB:
3axinHOyKpaiHChKa opraHizauis “ILleHTp npaBHuumX iHimiatus”, 2021. Y. 2. C. 110-113.
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For the first time, sustainable development and its connection with
renewable energy was announced during the United Nations Conference on
Environment and Development (UNCED) in Rio de Janeiro in June 1992,
The result of the event was the adoption of the Declaration, which
established the fundamental principles of international cooperation on
environmental protection and emphasized the inextricable connection
between environmental protection and the vital activities of society?. The
Rio Declaration on Environment and Development states that, working to
preserve, protect and restore the integrity of Earth’s ecosystems, states must
adopt effective national environmental laws. Another principle of this
document is that developed countries recognize the responsibility they bear
in the context of international efforts to ensure sustainable development,
taking into account their impact on the state of the global environment. The
above shows that the problems of energy saving and energy efficiency are a
common challenge for all countries of the world, which must jointly
develop and implement measures aimed at achieving climate neutrality,
including thanks to the use of alternative energy sources.

Another source of international law, directly related to the use of
renewable energy resources, is the Resolution of the UN General Assembly
“UN Conference on New and Renewable Energy Sources” of 1978. In
particular, according to this document, such sources include solar energy,
geothermal energy, wind energy, light energy, tidal energy, wave energy
and the thermal gradient of the sea, biomass conversion energy, energy
obtained by burning fuel wood, charcoal, peat, oil shale, bituminous
sandstones, energy from the use of draft animals and hydropower. UN
General Assembly Resolution 67/215 of January 21, 2012 is aimed at
regulating the issue of increasing the share of alternative energy sources in
the global energy balance.

It is worth noting that the sources of international law, including
international environmental law, are usually divided into sources of binding
“hard law” and “soft law” of a recommendatory nature. Sources of “firm
law” include international conventions (international treaties); international
customs; general principles of law; binding resolutions; and mandatory
standards. The sources of “soft law” are resolutions issued by international
institutions and international conferences, court decisions and doctrines of
qualified specialists in international law; standards; and recommendations?,

% Jexnapanis Pio-ne-YKaHelpo 11010 HABKOJNMIIHLOTO CEPEOBUINA Ta PO3BHTKY
OOH; Jexnapartis, MixxHapoaHuUit JIOKYMEHT BiJ 14.06.1992. URL:
http://zakon2.rada.gov.ua/laws/show/995_455
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“Soft law” is more moral and political, which is why it does not have such a
feature as normativity. Therefore, the norms of “soft law” are a specific
regulator of social relations between subjects of international law, which, on
the one hand, are rules of conduct that do not give rise to legal obligations,
and therefore legal responsibility for their violation, and on the other hand —
create the basis for the formation of customary law in this area. Note that
the majority of international sources in the field of alternative energy
consist of the norms of “soft law”.

Examples of such acts are the UN Framework Convention on Climate
Change?” and the Kyoto Protocol?®. The first of these international legal
documents emphasizes that all countries, and especially developing
countries, need access to the resources necessary to achieve sustainable
socio-economic development, and that for developing countries to move
towards this goal, their energy consumption should increase taking into
account the possibilities of achieving higher energy efficiency and
combating greenhouse gas emissions in general, including by using new
technologies under conditions that make such use profitable from an
economic and social point of view. In addition, the Convention declares the
cooperation of countries in many areas, in particular, energy, as well as the
possibility of assistance and support to countries whose economies are
largely dependent on the consumption or export of fossil fuels and may
suffer as a result of reducing the consumption of such energy carriers.

The Kyoto Protocol of 1997 is one of the first treaties that provides for
the joint activity of states in the field of alternative energy. The Kyoto
Protocol provides for a clean development mechanism, which, according to
M.V. Chipko, can be considered as one of the ways to implement renewable
energy projects®. Note that the protocol contains only one mention of
alternative energy sources, namely: clause 1 of Art. 2 (a) provides tasks,
including increasing the efficiency of energy use in the relevant sectors of
the national economy, conducting research, promoting the implementation,
development and dissemination of the use of new and renewable types of
energy, carbon dioxide absorption technologies and innovative
environmentally  safe  technologies.  However, as noted by
I. E. Chumachenko, the absence of mandatory norms for the use of

21 Pamkosa komBeHwis Opranizauii O6’eananux Hauili mpo 3MmiHy Kimimary Bin
09.05.1992 p. Odhiyiiinuii gichux Yrpainu. 2012. Ne83. Crop. 198. Cr. 3381.

28 KioTchKuit mpoTokoi 1o PamkoBoi kouBeHuii Opranizauii O6’ennanux Hariit npo
3miny kimiMaty Big 11.12.1997. URL: http://zakon2.rada.gov.ua/laws/show/995 801
(nara 3BepHenHs: 01.07.2023 poky)
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alternative energy sources did not prevent the reduction of 45 million tons
of carbon dioxide in practice in favor of the use of “clean” technologies®.

The European Energy Charter of 1991, ratified by Ukraine, was adopted
with the aim of unifying the states of Eastern and Western Europe.
However, in accordance with the modern realities of the world energy
market, it was modernized into the International Energy Charter, since the
boundaries of cooperation between countries have long been no longer
limited to the Eurasian market. One of the main international legal
documents in the field of energy is the Energy Charter Treaty and its
Protocol®.

The issues of energy efficiency and the use of alternative energy sources
are enshrined in Art. 19 of the Protocol, according to which the parties to
the Treaty pay special attention to increasing energy efficiency,
development and use of renewable energy sources, encouraging the use of
cleaner types of fuel and the use of technologies and technological means
that reduce pollution. Further cooperation between the states within the
framework of the Treaty will contribute to the gradual integration of their
energy systems, and will also unite their efforts on the way to the faster
introduction of the use of “green” energy. One of the principles of achieving
climate neutrality contained in the Protocol is the creation of framework
conditions that encourage producers and consumers to use energy as
economically, efficiently and ecologically as possible, especially by
organizing efficient energy markets and more fully reflecting environmental
costs and benefits.

The legal analysis of the specified documents shows that despite the
non-specialized nature of the norms of the Energy Charter Treaty and the
Protocol to it, their general focus on improving energy efficiency and
environmental cleanliness of energy resources stimulates the use of
renewable energy sources.

It is worth noting that despite the existence of numerous normative acts
of an international legal nature in the field of alternative energy, there is still
no single comprehensive document on energy issues. Analysis of the actual
prerequisites allows us to state that such a situation is completely natural.
This is explained by the synergistic effect of several important factors: a) a
significant economic gap between countries (greening, including in the form
of alternative energy, requires quite significant capital investments, which
not all countries can afford); b) different starting conditions of the energy

% Yymawenko 1. €. MiXHapOJHO-TIPABOBE PETYJIIOBAHHS  aJbTEPHATHBHOL
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transition (the interests of countries differ significantly depending on their
possion of energy resource reserves — in particular, fossil fuel-poor
countries carry out legal incentives for alternative energy much more easily
and more actively; and also depending on the level of greenhouse gas
emissions that these countries produce); c¢) significant cultural and socio-
economic differences between countries (energy transition is impossible
without mass support of society, while awareness of climate changes and
their dangers, awareness of the need for decarbonization as soon as possible
strongly depends on the level of education of society, the level of its
environmental and legal culture).

The institutional direction in the mechanism of international
cooperation in the alternative energy sector is manifested in the functioning
of international and regional intergovernmental organizations.

Thus, the International Energy Agency (IEA), which is an
intergovernmental organization established in Paris in 1974 by a decision of
the Organization for Economic Cooperation and Development (OECD),
makes a significant contribution to stimulating the use of renewable energy
sources in the world. Within the framework of the IEA, a department of
alternative energy was created, which promotes the cooperation of
participating countries in this field by exchanging experiences between
them. Working agreements on renewable energy sources, under which IEA
platforms aimed at the development of alternative energy have been created,
include: bioenergy (Bioenergy 1A), solar energy and chemical energy
systems (SolarPACES IA), dissemination of renewable energy technologies
(RETD IA), research geothermal energy and technologies (Geothermal 1A),
research and development of hydrogen production and use (Hydrogen 1A),
hydropower technologies and programs (Hydropower IA), ocean energy
systems (OES IA), photovoltaic energy systems (PVPS IA), research and
development of solar heating and cooling (SHC 1A) and wind energy
systems (Wind IA).

The International Renewable Energy Agency (IRENA), which began
functioning in 2011, occupies a key place among international organizations
whose activities are aimed at stimulating the development of alternative
energy. According to Art. Art. Il and Il of the Charter, the goals of IRENA
include promoting the spread, active implementation and continuous use of
all types of renewable energy obtained on a sustainable basis from
renewable energy sources. Achieving these goals is possible by promoting
information exchange, scientific and technological cooperation, financial
support for renewable technologies, and coordination of cooperation
between member states and other organizations in the field of renewable
energy.
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Currently, IRENA acts as a center for the improvement of technologies
in the field of renewable energy, promotes mutual exchange of knowledge,
transfer of relevant technologies, dissemination of practical tools and
recommendations aimed at accelerating the implementation of
environmentally clean, sustainable energy for the growing needs of the
population. IRENA decisions are advisory in nature and do not have legal
force, but this does not diminish their importance for sustainable
development. IRENA became not only a center of global experience in the
use of renewable energy sources, but also an incentive to build strong
partnerships in the field of alternative energy. On December 5, 2017, the
Law of Ukraine “On Ukraine’s Accession to the Charter of the International
Renewable Energy Agency (IRENA)” was adopted *2.

of the Energy Community (hereinafter referred to as EC ) cannot be
overlooked. The Treaty on the Establishment of the EU was signed on
October 1, 2005 in Athens (Greece), which entered into force in July 2006.
The purpose of the creation of the EU was to spread the rules and principles
of the EU internal energy market to South-Eastern Europe, the Black Sea
region and other countries. The goals of the EU are to create a stable market
structure capable of attracting investments in the production of electricity
and networks, the creation of an integrated energy market that will allow for
cross-border energy trade, ensuring a stable and continuous energy supply,
which is necessary for the economic development and social stability of
countries, improving the environmental situation in relation to energy
supply in the region and promoting the use of renewable energy sources.
The EU considers the use of renewable energy sources as one of the ways to
achieve energy security %,

On February 1, 2011, Ukraine became a full member of the EU and
undertook to implement the main acts of EU energy legislation into national
legislation. The Protocol on the Accession of Ukraine to the Treaty on the
Establishment of the EU was signed in September 2010 and ratified by the
Law of Ukraine dated December 15, 2010 “On the Ratification of the
Protocol on the Accession of Ukraine to the Treaty on the Establishment of
the Energy Community”®*. Ukraine’s accession to the EU provided

% Tlpo npuemmamas VYxpaimm g0 CratyTy MiDKHApOZHOTO areHTCTBAa 3

BinHoBmoBanbHUX Jpkepen eHeprii (IRENA): 3akon Ykpainu Bin 5 rpyaus 2017 poky.
Bioomocmi Bepxosnoi Paou Ykpainu.2018. Ne 2. Cr. 6.

3 Yymauenko 1. €. Pomp MiKHApOTHMX oOpraisamiii y cdepi po3BHTKY
aJbTePHATUBHOI CHEPTeTHKH. [Hmezpayis oceimu, Hayku ma OIi3Hecy 6 CYYacHOMY
cepedosuwyi: 3umoei Oucnymu: Te3u pom. Il MikHap.HayK.-IpakT. iHTEPHET-KOH{.
(duinpo, 4-5 mortoro 2021 p.). duinpo, 2021. T.2. C. 427-429.

3 Jorosip mpo 3acHysauHs Emneprertmunoro CrmisroBapuctsa Bia 25.10.2005 p.
Odgiyitnuii gichux Yrpainu. 2011. Ne 32. Cr. 1.
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opportunities and tools for carrying out structural reform in the field of
national energy, including through the introduction of renewable energy
sources®.

7.3. Development of legal regulation of the use
of alternative energy sources in the European Union

Currently, the EU countries are leading countries in the world in terms
of energy production based on alternative energy sources, and the
intensification of their use is a key element of the European energy strategy.
The EU has a two-fold goal in this area: increasing energy security and
reducing the negative man-made impact on the environment. One of the
means of achieving this goal is the EU legal acts, which determine the
development and support of various types of alternative energy. The study
of the legal regulation of the development of alternative energy and its
support has its own tradition within the framework of EU law, the
legislation of which is being actively approached by Ukraine3®.

It is worth noting that an important historical event was the adoption by
the European Council on June 23, 2022 of the decision to grant Ukraine the
official status of a candidate for EU membership. At the Twenty-fourth
Ukraine-EU Summit, which took place on February 3, 2023 in Kyiv, the
Ukrainian side announced an initiative to start the process of self-screening
of the compliance of Ukrainian legislation with EU law based on the
Analytical Report on Ukraine’s implementation of EU law submitted by the
European Commission. In order to ensure Ukraine’s preparation for
negotiations on joining the EU, on February 28, 2023, the Cabinet of
Ministers of Ukraine approved the Procedure for conducting an initial
assessment of the state of implementation of the EU acquis®”. The chosen
European integration course of our country forces us to update not only the
economy, technologies, and management system, but also to fundamentally

MaueHko [ . DKHApOJHO-TIPABOBE  PETYJIIOBaHHS  aJbTePHATUBHOI
% q . € M

eHepreTuku. FOpuouunuil nayxosuii enekmponnuti scypran. 2021. Ne 1. C. 143-146.

% TInatomosa €. O. IIpaBoBi MeXaHi3MH CTHMYJIFOBAHHSI BHKOPHCTAHHS
IBTEPHATUBHUX JpKepen eHeprii B €Bponeiickkomy Cotosi. [llocmi  Taspiiicoki
IOpUOUYHi  HAYKOGI yumauHs: MatepianuMikHap. Hayk.-mnpakT.koHd. (M. Kuis, 5-6
mororo 2021  p.). KwuiB: TaBpiiicbkuii  HamiOHAJbHMH  YHIBEpCHUTET  IMeHi
B. 1. Bepnazacekoro, 2021. C. 71-75.

87 Tlpo 3atBepmkenHs Ilopsaky TIPOBEJICHHS TEPBUHHOI OIIHKH  CTaHy
iMIIeMeHTalii akTiB npaBa €spomneiickkoro Coro3y (acquis €C): nocranosa Kabinety
MinictpiB Ykpainu Bix 28 mortoro 2023 p. Ne 189. Ogiyitinuii gicnux Yrpainu. 2023.
Ne 28. Cr. 1558.
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revise the legislation and traditional legal approaches to its development,
interpretation, and improvement3é,

The policy of the EU countries in the field of the use of alternative
energy sources is characterized by extensive legal support, the use of
various tools and initiatives, the functioning of an effective system of
monitoring and control over their use, a complex combination with other
areas of state regulation, which indicates its success. Undoubtedly, the EU u
a comprehensive approach to the formation of a regulatory framework in
the field of alternative energy®.

The system of energy legislation of the EU is characterized by a single
legal framework formed by several strategic directives and road maps
developed by the European Commission. At the national level, with the aim
of developing renewable energy sources in EU countries, a number of
regulatory documents are adopted, such as: national strategies (“National
Energy Strategy of Hungary until 2030 dated February 14, 2012, “Energy
Strategy of Denmark until 2050” dated February 24, 2011 2000) and
national energy laws (Germany’s Law “On Renewable Energy Sources “
from 2000, Bulgaria’s Law “On Energy” from 2011).

National state programs contain differences in approaches to the
implementation of EU energy policy, caused by different levels of energy
infrastructure of countries, availability of energy carriers, priorities in
ensuring energy security. In most European countries, the strategy of energy
efficiency and the use of alternative energy sources has acquired the
character of a national idea. According to the new EU Energy Strategy until
2050 (EU 2050 Energy Strategy), it is planned to provide more than half of
all energy consumption with electricity, 80% of which should be produced
from alternative sources. Leaders in the field of energy production from
alternative sources are Germany, Austria, Denmark, Italy, and France. Solar
energy, wind energy, and biomass energy production have gained the
greatest development*®

The development of legal regulation of relations in the sphere of the use
of alternative energy sources in the EU is connected with the oil cri of the

38 I'purop’esa X. A. Po3BUTOK aNbTepHATHBHOI eHEPreTHKH K (aKTOp TeperismLy
METOZONIOTIYHMX ~ 3acaj PEryTIOBAaHHA AarpapHUX, 3€MENbHHX Ta eKOJOTIYHUX
MIPAaBOBITHOCHH. AKmyanbHi npasosi npobremu [HHOBAYIUHO20 PO3GUMKY azpocgepu:
Marep. Hayk.-1pakT. koH(. (Xapkis, 20 smcronazna 2020 p.). Xapkis, 2020. C. 130-135.

% TInatomosa €. O. CTUMYIIOBaHHS PO3BHTKY aJIbTEPHATHBHOI EHEPTETHKH 3a
3aKOHOAABCTBOM €Bporeiickkoro Coro3y. FOpuouunui HayKosull eneKmpoHHULL HCYPHAIL.
2021. Ne 1. C. 137-142.

40 Kyspmina M.M. €Bporeiicbkuii 10CBil 3a6e3Me4eHHs] PO3BUTKY AllbTePHATHBHOT
eHepreTuku. Bicnux Hayionanvnoeo ynisepcumemy “FOpuouuna axademiss Ykpainu imeni
Apocnasa Myopozo”. Cep. Exonomiuna meopis ma npaso. 2012. Ne 4 (11). C. 120-127.
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70s of the 20th century. The legislation provided for taking measures aimed
at energy conservation, diversification of energy supply sources and
orientation of energy policy towards more efficient use of available energy
reserves. Subsequently, the issue of diversification gave way to
environmental considerations related to the danger of the greenhouse effect
and environmental pollution with carbon dioxide emissions, so the EU
began to introduce comprehensive measures in this area.

The EU began to take practical measures in the direction of
harmonization in the field of renewable energy sources by developing
conceptual political documents — acts of “soft law” in the form of White and
Green Papers. They were supposed to outline the problem and outline
promising ways to solve it based on a joint strategy. Thus, one of the first
EU acts dedicated to the legal regulation of relations related to renewable
energy sources was the Green Book of the European Commission dated
November 20, 1996. Based on the results of the discussion of the Green
Paper, the White Paper “Energy for the Future: Renewable Energy Sources”
was adopted in 1997, which defined the EU strategy and action plan. These
documents established a strategic guideline for achieving by 2010 the
minimum volume of energy obtained from renewable sources, 12%. This
was supposed to contribute to increasing jobs in the EU, reducing
dependence on energy imports and improving the situation with CO2
emissions.

To achieve the intended goals, it was considered to develop an action
plan, which was supposed to encourage the development of renewable
energy sources in the EU without excessive financial burden by
implementing the following priority measures: non-discriminatory access to
the electricity market; tax and financial measures; new initiatives on
bioenergy for transport, heat and electricity and, in particular, specific
measures to increase the market share of biofuels, encourage the use of
biogas and develop solid biomass markets; promoting the use of renewable
energy sources (such as solar energy) in the modernization and construction
of new buildings*.

The main directions of EU energy development, including renewable
energy, in the coming years are also defined in such EU documents as the
EU Green Paper 2005/265 on energy efficiency and the EU Green Paper
2006/105 on the European strategy for sustainable, competitive and secure
energy. The implementation of their provisions contributed to the growth of
renewable electricity in the EU compared to other new technologies.

4 Binonpkuit C.JI. EBomomis mpaBoBOro peryJIOBaHHS — aIbTEPHATHBHUX

(BimHoBmIOBaHMX) Jukepen eweprii B mpaBi EC. Haykosi sanucxu Incmumymy
3axkoHooascmea Bepxoenoi Paou Vkpainu. 2015. Ne 6. C. 87-93.
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However, the main regulatory acts on the use and development of
renewable energy sources are EU Directives, which contain common goals
for participating countries in the field of renewable energy*.

Directive 2001/77/EC of the European Parliament and the Council of
September 27, 2001 “On the creation of favorable conditions for the sale of
electricity produced from renewable sources on the domestic electricity
market*. Given the leading position of the EU among the countries of the
world in the development of technologies related to renewable energy
sources, the Directive aimed to support the increase in the value of such
energy while respecting the general principles of the internal market. As its
specific goal, a general increase in the share of renewable energy sources in
the production of electricity in the internal EU electricity market was
determined (for 2010 — 22%, in contrast to the 12% provided in the White
Book). The Directive covered electricity produced from non-extractable
renewable energy sources such as wind, solar, geothermal, wave and tidal
energy, hydropower, biomass, organic waste gas, waste water gas and
biogas.

Helpfully, the Directive provided for a system to guarantee the
originality of energy produced from renewable sources in order to facilitate
its exchange and increase transparency when consumers make their choices.
The guarantee of the originality of the energy produced from renewable
sources must specify the energy source from which it was produced, the
date and place of its production, and in the case of hydropower —
additionally, the state of capacity. The directive expired on January 1, 2012.

Subsequently, on May 8, 2003, Directive 2003/30/EC of the European
Parliament and the Council “On promoting the use of biofuels or other
renewable fuels for transport” was adopted*t. This document became one of
the first international acts in which emphasis was placed on the need to
encourage the use of renewable energy sources specifically in the field of
transport. The directive was aimed at promoting the use of biofuels or other
renewable fuels to replace diesel or petrol for transport purposes in each

42 Bememux $1. C. OpramizauiliHO-NpaBOBUl MeXaHi3M MiKHAPOJHOTO CIIiBPO-
OiTHMITBA y cdepi BUKOpUCTAHHS BiJHOBIIOBAaHMX JDKEpel eHeprii:aBroped. auc. ...
kaHz. ropun. Hayk: 12.00.11. Xapkis, 2016. 21 c.

4 Directive 2001/77/EC of the European Parliament and of the Council of
27 September 2001 on the promotion of electricity from renewable energy sources in the
internal electricity market. Official Journal of the European Union. 2001. L283. R. 33—
40. URL: https://eur-lex.europa.eu/legal-content EN/ TXT /? wuri =CELEX:
320032001L0077 (expired )

44 Directive 2003/30/EC of the European Parliament and of the Council of 8 May
2003 on the promotion of the use of biofuels or other renewable fuels for transport.
Official Journal of the European Union. 2003. L123. R. 42-46. URL: https://eur-
lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32003L0030 (copyright lost).
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member state, with the aim of fulfilling obligations on climate change,
environmental security of supply and encouraging the use of renewable
energy sources. The Directive became invalid on January 1, 2012 due to the
adoption of a new Directive.

The following changes in the EU’s energy policy necessitated the
harmonization of schemes for stimulating the use of renewable energy
sources and their improvement. The most significant contribution to the
development of the legal regulation of the use of renewable energy sources
and the stimulation of their development belongs to the key Directive
2009/28/EC of the European Parliament and the Council “On the promotion
of the use of energy produced from renewable sources and which amends
and subsequently repeals the 2001 Directive /77/EC and 2003/30/EC” dated
April 23, 2009 %, or as it is also called “RED I”. It is seen that it can be
defined as the main EU directive on the use of alternative energy, a kind of
codification act in this field 46,

As the name implies, Directive 2009/28/EC repealed (finally from
January 1, 2012) the first EU directives in the field of renewable energy
sources: Directives 2001/77/EC and 2003/30/EC, which separately
regulated the issue of electricity production from renewable sources and
biofuels in transport.

The production and use of renewable energy sources is supported by the
provisions of Directive 2009/28/EC to reduce greenhouse gas emissions and
promote the development of clean transport. It aimed at the participation of
all EU members in increasing the share of renewable energy sources in total
energy consumption, with the determination of specific volumes for each
EU member. EU member states set their national targets to achieve a
common goal by 2020 of 20% of energy from renewable sources in the
gross final energy consumption of EU countries and a mandatory minimum
of 10% for all member states in biofuel consumption by the transport sector.

According to Directive 2009/28/EU, EU countries had to develop and
adopt National Plans for the development of renewable energy sources,
defining the main goals they should achieve by 2020 and support
mechanisms for their achievement. Mandatory national targets in the field
of renewable energy are established primarily in order to provide certain

4 Directive 2009/28/EC of the European Parliament and of the Council of 23 April
2009 on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC . Official Journal of the
European Union. 2009. L140. P. 16-62. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX: 32009L0028 (date of application: 07/01/2023)

4 Binoupkuit C.JI. ITpaBoBe peryoBaHHS BUKOPUCTAHHS BiTHOBJIIOBAHMX JKEpPEI
eHeprii B pamkax €Bponelicbkoro Coro3y. AKkmyansbui npodiemu MidCHapOOHUX BIOHOCUH.
2012. Bum. 105 (1). C. 58-66.
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guarantees to investors and to encourage the development of the latest
technologies and innovations in this field.

To achieve the established national goals of the member states regarding
the use of renewable energy sources, Directive 2009/28/EU proposed to
apply appropriate measures to stimulate and support the development of
energy from renewable sources. Measures to achieve the respective goals
are: firstly, aid regimes (support tools), secondly, measures of cooperation
between various member states , as well as cooperation with third countries
to achieve their national global goals*.

Support instruments are provided in the following forms (but are not
limited to): investment aid, tax reductions or tax exemptions, tax refunds,
aid schemes related to the obligation to use energy produced from
renewable sources, including those that using green certificates and direct
price support regimes, including special purchase prices and premium
payments. At the same time, EU member states remain free to choose
approaches and tools to achieve the goals, taking into account national
characteristics. As a result , a situation has arisen when various EU member
states apply different types of state development stimulation, mixed
mechanisms of stimulation of energy production from renewable sources on
their territory. Currently, such Plans have been adopted and are being
implemented in Germany, France, Italy and other EU member states. The
legislation of each of the EU member states defines the legal mechanisms
using which such stimulation is carried out*®.

It can be stated with certainty that Directive 2009/28/EU became a
comprehensive legal act of the EU in the field of alternative energy, the
norms of which regulated the use of alternative energy sources both in the
field of electricity and in the field of transport. Unlike the previous
directives, it contained not only the goals and principles of the participating
countries regarding the use of renewable energy sources but also provided
for a specific mechanism for their implementation *°. It should be noted that
until December 2018, Directive 2009/28/EC on the promotion of the use of
energy produced from renewable sources remained the main regulatory act

47 Directive 2009/28/EC of the European Parliament and of the Council of 23 April
2009 on the promotion of the use of energy from renewable sources and amending and
subsequently repealing Directives 2001/77/EC and 2003/30/EC . Official Journal of the
European Union. 2009. L140. P. 16-62. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX: 32009L0028 (date of application: July 1, 2023)

48 Crosn O. FO. Mi>kHapoIHHii J0CBI/I IEP/KABHOTO PETYJIIOBAHHS Ta CTUMYJIIOBAHHS
PO3BHUTKY BiJHOBIIOBAIBLHOI €HEPreTUKU. Bichux  Yepniciecvkoco  Oepoicasnoco
mextonoeiuno2o ynigepcumemy. 2014. Ne 4 (76). C. 320-326.

4 Toponina 1. I. THCTpyMeHTH jep’KaBHOi MiATPUMKHM BUKOPUCTaHHS EHeprii 3
BiZIHOBJIIOBAHUX JpKepel. 36ipnuk naykosux npays HAJY. 2020. Bum. 2. C.47-55.
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of the EU on the use and development of renewable energy sources. On
December 11, 2018, Directive 2018/2001 with a similar name was adopted
to replace it. However, the previous directive was valid until July 1, 2021.

In order to further promote the development of renewable energy within
the framework of the Fourth EU energy package of documents “Clean
energy for all Europeans”, on December 11, 2018, Directive 2018/2001 of
the European Parliament and the Council of the EU on the promotion of the
use of energy produced from renewable sources , the so-called “RED II” .
The new Directive set the main mandatory targets: by 2030, the share of
energy obtained from renewable sources in the gross final energy
consumption of the EU should be at least 32% and 14% of renewable
energy in the transport sector. The main areas of work to achieve them are
as follows: improving market design and increasing the stability of schemes
for supporting renewable energy sources; acceleration and shortening of
administrative procedures; establishment of a clear and stable regulatory
framework for self-consumption; penetration of renewable energy sources
into the spheres of transport, heating and cooling; improving the
sustainability of biofuel use®.

According to the provisions of RED I, state support instruments are an
effective way to promote the implementation of renewable electricity, but
such support should be provided in a form that is as unobtrusive as possible
to the functioning of electricity markets (energy sector) . Special attention in
the Directive is devoted to the importance of state support for small
producers of electricity from renewable sources: small enterprises,
households, energy cooperatives to activate the creation of their own
sources of renewable energy. A number of opportunities were provided for
EU member states to ease the administrative and procedural burden on
small producers of energy from renewable sources (exempting small
generation from participating in tender procedures; limiting the duration of
permitting procedures for small generation facilities, etc.)5..

It should be noted that during 2022 in the EU countries there was an
increase in measures to introduce renewable energy sources against the
background of the energy crisis caused by the full-scale invasion of the

50 Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources (recast).
Official Journal of the European Union. 2018. L328. R. 82—209. URL: https://eurlex.europa.eu
/' legalcontent/EN/TXT/?uri=uriserv:  OJ.L_.2018.328.01.0082.01.ENG  (access date:
07/01/2023)

5! TTnatonosa €. O. TIpaBoBe Pery/IOBaHHS BUKOPUCTAHHS albTEPHATUBHUX JKEPEI
eHeprii B €sponeiickkomy Corosi. Jepoicasa i npaso 6 ymosax enobanizayii: peanii ma
nepcnekmueu’: Matepianu MiXKHap. HayK.-pakT. KoHd. (M. Juinpo, 5-6 motoro 2021 p.).
Juinpo: I'O “Ilpasosuii ceit”, 2021. C. 18-23.
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Russian Federation on the territory of Ukraine. High and unstable energy
prices have stimulated attention to increase the consumption of energy from
renewable sources, in particular, the replacement of fossil fuels with
hydrogen technologies.

So, on May 18, 2022, the European Commission approved the
REPowerEU plan to abandon Russian energy carriers®, one of the tasks of
which is to accelerate the introduction of renewable energy sources in
electricity production, industry, construction and transport. As part of the
REPowerEU plan, the European Commission has published
Recommendations on speeding up permitting procedures for renewable
energy projects and facilitating the conclusion of electricity purchase and
sale agreements. According to these recommendations, EU member states
can create special zones for the deployment of RES capacities under a
shortened and simplified procedure for obtaining permits in areas with a
lower environmental risk®,

The deterioration of the situation in the energy markets prompted the
European Commission on November 9, 2022 to propose a draft Regulation
to accelerate the implementation of renewable energy sources®. Under the
proposal, renewable energy installations would be deemed to be of the
highest public interest, and this would allow the new permitting procedures
to benefit with immediate effect from a simplified environmental
assessment. On December 15, 2022, the European Parliament supported the
European Commission’s plans to stimulate the use of renewable energy.

The study of European alternative energy markets showed that these
markets are affected by special legal mechanisms of state support. Methods
of stimulating the use of alternative energy sources in EU countries
constitute a complex and extensive system. At the same time, different EU
countries choose their own legislative tactics to stimulate alternative energy,
taking into account their own resources, local conditions and legal
traditions.

Today, most EU countries use “green” tariffs (‘“feed-in tariffs”, FIT) as
the main and effective legislative mechanism for encouraging and
compensating costs in the form of establishing a long-term fixed tariff for

52 REPowerEUPIlan . Brussels, 18.5.2022. URL.: https :// eur — lex . Europe. eu / legal
— content / EN / TXT /? uri = COM %3 A 2022%3 A 230%3 AFIN & qid
=1653033742483 (date of application: 07/01/2023)

58 Commission Recommendation on speeding up permit-granting procedures for
renewable energy projects and facilitating Power Purchase Agreements of 18.5.2022.
URL.: https :// eur — lex . Europe. eu / legal — content / EN / TXT /? uri = Pl _ COM %3
AC %282022%293219& qid =1653033569832 (date of application: 07/01/2023)

5 Proposal for a Council Regulation laying down a framework to accelerate the
deployment of renewable energy. Brussels, 9.11.2022. url. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52022PC0591&qid=1669020920010 (access date:
07/01/2023)
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electricity produced based on the use of alternative energy sources.
Currently, France, Austria, Latvia, Lithuania, Bulgaria, Ireland,
Luxembourg, Greece, Hungary, and Slovakia actively use it. With its help,
the state guarantees producers the purchase at a fixed price of energy
produced on the basis of alternative sources, during a certain period,
regardless of market fluctuations. At the same time, the energy produced by
them will be purchased at higher prices than from producers of traditional
energy, and the quantitative result of this type of stimulation directly
depends on the size of the tariff set by the government®®.

In general, the introduction of the “green” tariff helps to increase the
investment attractiveness of alternative electricity projects. However,
setting inflated tariffs puts pressure on the country’s economy due to the
high risk of depletion of the state budget, and also cause a problem with
“non-transparent” attempts to obtain state funding.

It should be noted that “green” tariffs have already played a positive role
in the markets of many countries, such as Germany, Italy, Spain, and as the
competitiveness of alternative energy sources grows, such countries are
gradually abandoning them, reducing the amount of payments or switching
to other instruments incentives that help reduce network volatility. Such
decisions are inevitable, but risky because they increase regulatory
uncertainty for investors in this area.

, a premium “green” tariff ( feed-in premium s, FIP) is used in EU
countries, which provides for an additional payment to the market price of
electricity. Currently, “green” allowances have been introduced in such
countries as Spain, Italy, France, the Czech Republic, Greece, Denmark,
Poland, Finland, the Netherlands, Slovakia, and Estonia.

The essence of the system of “green” allowances is that alternative
electricity is sold at market prices, and the state, to mitigate the financial
risks of electricity generation based on alternative sources, separately pays
its producers a “green” allowance, which compensates for their higher costs
compared to producers of traditional electricity. The “green” allowance is a
kind of bonus for the environmental friendliness of the energy produced. It
can be fixed (expressed in a certain amount that does not depend on
fluctuations in market prices) or flexible (its size depends on the dynamics
of market prices)®.

A positive feature of “green” surcharges is definitely that, firstly, they fit
more into market mechanisms in the field of electricity than a “green” tariff,
as they respond to market prices. Secondly, this mechanism creates

% PBabuna O. M. CairoBuil 10CBiI PO3BUTKY AIbTEPHATUBHMX JDKEPEN EHEPTIl.
eporcasa ma pezionu. Cep. Exornomixa ma nionpuemnuymeo. 2019. Ne 6 (111). C. 15-19.
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incentives for the production of electricity in times of high demand for it.
Thirdly, it can provide a reduction in government costs for the payment of
“green” tariffs in case of high market prices. Fourth, it is suitable for
supporting large-scale electricity generation based on biomass and small
hydropower, which can quickly respond to changes in electricity market
demand.

A negative feature of the mechanism of “green” surcharges compared to
“green” tariffs is the creation of uncertainty for investors, causing risks
associated with fluctuations in market prices. In addition, exposure to wind
and solar power generation is limited, making it impossible to adapt such
production to market signals. E. Yu. Rybnikova believes that at the current
stage of development of alternative energy in Ukraine, the introduction of
this progressive mechanism of support for its producers is premature®’.

Another widespread incentive mechanism is the quota obligation with
trading “green” certificates, which operates in Sweden, Italy, Poland,
Romania and Belgium. According to this mechanism, the government sets
mandatory quotas for electricity market participants for the volume of
production or consumption of alternative electricity in the total volume of
production. As a sign of fulfillment of the obligation, the participant of the
electricity market must submit “green” certificates that correspond to the
amount of electricity that he was supposed to produce or consume. If a
producer (consumer) of electricity cannot fulfill this quota, he must buy
“green” certificates on the market or pay a fine, the amount of which is
higher than the value of “green” certificates®®.

Under favorable market conditions, the introduction of this incentive
mechanism on the territory of Ukraine will allow effective accounting and
forecasting of alternative electricity to obtain reliable information about its
share in the overall energy balance and promote competitive pricing. It is
appropriate to establish mandatory quotas for the consumption of “green”
electricity for heavy industries, which are the main sources of emissions of
harmful compounds into the environment. The introduction of quotas is
quite relevant in the conditions of the competitive electricity market in
Ukraine, because with their help, the possibility of selling electricity under
bilateral contracts directly to consumers will be not just a formality, but a
real deal. It should be emphasized that despite the possibility of obtaining

5" Pubnikosa E. 0. TocrnonapcbKo-paBoBe CTHMYJIFOBAHHS BHKOPHUCTAHHS
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many benefits from the introduction of the quota system in Ukraine, its
implementation must be preceded by a certain transitional stage®®.

of tenders and auctions is a progressive mechanism for supporting
alternative energy sources . It was used to develop wind energy in Ireland,
France, and Denmark. Its essence is that a competition is announced in the
country for the right to receive the most economically advantageous
contract for the construction of “green” electricity facilities, and its winner
receives full or partial state financing of the construction. The disadvantage
of the system is that investors can offer an economically unreasonable low
price to win the tender, and then not implement the project. Currently, more
than 80 countries of the world use the auction procedure as a means of
stimulating the production of energy from alternative sources. In Ukraing,
auctions for the distribution of support quotas in the production of electric
energy from alternative energy sources are being implemented from July 1,
2019 and will be held until December 31, 2029 in accordance with the
auction schedule for the corresponding year . So, the support auctions
could start working at the end of 2019, as it was directly foreseen by the
amendments to the Law of Ukraine “On Alternative Energy Sources”.
However, for more than three years, the auction mechanism defined by the
law and by-laws has not been working, and no new regional, multi-
technological, or “RES + energy storage systems” projects have appeared in
Ukraine. A legal obstacle is the absence of annual quotas determined by the
Cabinet of Ministers of Ukraine for the possibility of holding auctions,
provided for by legislation®.

Another legal incentive mechanism, that is used in many EU countries,
is the provision of investment grants. As foreign experience shows, these
grants are issued to stimulate the production of electricity of alternative
origin obtained with the help of new, innovative technologies. In particular,
in the Republic of Finland, investment grants and subsidies are the only
types of incentives for the use of alternative energy sources. Undoubtedly,
targeted financing of scientific developments in the field of alternative
energy sources, as well as their implementation, is one of the most effective
ways to stimulate the development of alternative energy. This means of
stimulation can be considered useful for Ukraine.

In European countries, tax and customs incentives remain an important
and flexible means of incentives and often complement the main types of
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incentives. Thus, in the Netherlands, the production of electricity from
alternative sources is stimulated by directing income tax to invest in
alternative energy projects.

Some legal incentive mechanisms are widely used in the EU countries
but have not been separately enshrined in domestic legislation. Among
them, it is worth mentioning low-interest loans with longer repayment
periods for producers of electricity from alternative energy sources, which
are used by some EU countries, including Germany and the Netherlands®?.
Energy saving programs in Ukraine are mostly financed by banks on
general terms, since there are no reliable economic incentives that would
contribute to cheaper financing, both on the part of credit institutions and on
the part of potential borrowers. That is why Ukraine has great potential for
the use of preferential lending.

An important modern mechanism for stimulating the use of alternative
energy sources is the involvement of citizens in the development of the field
of renewable energy, a common form of which is the creation of energy
cooperatives in Germany, Austria, Denmark, the Netherlands, and Sweden.
The rapid development of energy cooperatives in foreign countries is due to
the combination of initiatives of citizens who seek “decentralization of
energy services”, which are mainly concentrated in the hands of large
businesses, and support from the state, which solves the energy problem by
stimulating the introduction of alternative energy sources. At the same time,
there are no special laws on energy cooperation, for example, in Germany
and Austria. Instead, the legal status of energy cooperatives is governed by
general cooperative laws and energy legislation. Compared to other
organizational and legal forms of conducting economic activity in the
energy sector, energy cooperatives have a number of advantages: relative
simplicity of establishment and registration, democratic nature of internal
procedures, wide autonomy in the formation of statutory documents, and
regular control by cooperative unions. The experience of European
countries in creating energy cooperatives should be applied in the
legislation of Ukraine, using adaptive and flexible legal structures®,

In the EU countries, in order to increase the efficiency of application,
mechanisms for stimulating the use of alternative energy sources are often
combined. It can be seen that the key to the success of a number of
European countries in the field of alternative energy was precisely the
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combination of various state support tools and their change in accordance
with the conditions of development and use of alternative energy sources®,

7.4. Green Deal and Ukraine: legal support of the energy transition

In December 2019, the EU announced the start of a new stage of its
development based on the Green Deal. This strategic plan is not just another
environmental slogan — its implementation is designed to achieve extremely
ambitious goals, which are primarily a response to acute climate challenges.
That is why the central element of the Green Deal is decarbonization, i.e.
achieving zero carbon emissions. The decision to transform into a climate-
neutral Europe by 2050 will entail a whole series of profound
transformational measures, radical legislative changes, the introduction of
essential protection mechanisms, etc. Such tectonic changes that will take
place in the EU will directly affect Ukraine as well.

In our opinion, it is possible to single out several main types of influence
of the Green Deal on Ukraine:

1) ideological — gaining more and more popularity in the world, the
greening trend strengthens its influence on the transformation of the
worldview, increasing the ecological culture of the population. This
dimension of the impact of the Green Deal should be reflected in the
educational environment, including in the direction of activation of
environmental and legal education;

2) political — approval and further implementation of the Green Deal
concept, in particular in the EU, will have a powerful impact on the
development and implementation of domestic policy, primarily its energy,
agricultural, industrial and environmental components. Currently, the
political influence is already quite noticeable, it is accompanied by political
statements about the readiness of Ukraine to cooperate with the EU in the
direction of the implementation of the Green Deal, the formation of relevant
coordinating institutions. However, Ukraine’s political response to the EU’s
greening choice lacks the main thing: a clear conceptual basis and a
strategic vision of Ukraine in the process that are being initiated in Europe;

3) economic — this influence will grow, because the most tangible
changes are still ahead, when the EU, as part of the implementation of the
Green Deal, will begin to introduce specific requirements for products that
can be imported into its territory. A completely logical expectation, which is
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quite lively discussed in foreign and domestic scientific literature, is the
introduction of mechanisms for searching for the “carbon footprint”. This
will be a natural decision since the limitation in own carbon emissions
cannot be accompanied by the import of cheaper products that are produced
without such limitations. Unless every country in the world has a “carbon
cost”, it is illogical to apply this to products produced in the EU®. Such
inconsistency, firstly, will lead to a decrease in the competitiveness of
European producers, and secondly, it will nullify the EU’s efforts to
overcome climate problems. Therefore, the prospective search for the
“carbon footprint” can become a difficult barrier for domestic products, and
therefore this issue should be actively resolved today. One should especially
take into account the fact that it will be even more difficult for Ukrainian
businesses to adapt to new environmental conditions since it does not
benefit from the European level of protectionism, which means it will be
forced to either meet the corresponding internal EU requirements on its own
or lose this market;

4) social influence has two dimensions: strategic and tactical. The
strategic impact that will occur due to increasing environmental
requirements is certainly positive, as it meets the goals of sustainable
development, and ensures the realization of the human right to a favorable
environment. However, the tactical dimension of social influence requires
considerable attention, control and elaboration. Such a short-term impact
will primarily be manifested through how the economy will respond to
greening. The first inevitable consequence is an increase in the price of
products since innovations and modernization of enterprise are paid, as a
rule, by the end consumer. Against the background of the falling standard of
living and the impoverishment of the population of Ukraine, the outflow of
young people abroad, the short-term social consequences of greening can be
quite tangible and ambiguously perceived in society;

5) the legal influence will certainly occur, and its degree will depend on
whether Ukraine will undertake certain official obligations regarding the
implementation of the European Green Deal. Currently, Ukraine already has
legal developments in the field of climate protection. In particular, the Law
of Ukraine “On Principles of Monitoring, Reporting and Verification of
Greenhouse Gas Emissions” was adopted®, as well as the Concept of State
Policy Implementation in the Field of Climate Change until 2030 was

8 Sahin G., Yitgin B. Effects of the European Green Deal on Turkey’s electricity
market. The Journal of Business, Economic and Management Research. 2021. Vol. 4 (1).
R. 40-58.
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approved®. However, in the light of the political steps taken, the
involvement of Ukraine in the European Green Deal involves new
obligations of Ukraine, which will require not only the review and
coordination of national and regional strategies for the development of
economic sectors in terms of their climate ambition but also significant
work on the development, adoption and provision an effective legal
framework in the field of climate change®.

In our opinion, first of all, the greening trend will be reflected in the
energy and agrarian legislation. This is explained by the fact that, firstly, the
most radical transformations ®planned by the Green Deal are aimed at
energy and agriculture, and secondly, it is precisely these branches of our
state’s economy that form the material product.

Based on the analyzed impacts of the European version of the Green
Deal on our country, it can be concluded that there are two main scenarios
of such an impact: controlled and uncontrolled. In the event that Ukraine
takes a passive position, i.e. does not adopt any organizational, institutional
and legal changes, does not purposefully prepare legislation and does not
build a plan of its actions, primarily of a protective nature, aimed at
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mitigating the negative consequences of the adaptive period — in this case
the impact of the European Green Deal will be chaotic, painful, and have
uncontrollable consequences.

We believe that one should not be deceived by the fact that in the case of
mimicry under European legislation, Ukraine will bypass the uncontrolled
path of influence of the Green Deal. In our opinion, the mechanical
adoption of the legal mechanisms of the EU into the legal system of
Ukraine also exposes our state to the loss of control over the relevant social
relations and their qualitative, optimal development. It is necessary to
understand that the European Green Deal is not a certain universal panacea
for climate change, it is “ a product of compromise that reflects the diversity
(and disagreements) between EU member states regarding the content of the
ecological transition™. « That is, it is a certain individual plan of the EU,
which primarily takes into account the problems, starting conditions and
opportunities of the EU itself, and not of any other country.

The controlled influence of the European Green Deal on Ukraine can be
achieved only in the case of the development and adoption of a non-
politicized, real and scientifically based domestic Green Deal. This will
make it possible to take into account, on the one hand, the main vectors of
the influence of the European green course on social relations in Ukraine,
the main goals and tasks on the way to fight against climate change, and on
the other hand, it will make it possible to take into account the national
features with which our state is on its way environmentalization.

the idea of adequate synchronization should be the conceptual idea that
should form the basis of further improvement of domestic law in light of the
implementation of the European Green Deal. The main essence of this
conceptual idea is to develop the optimal pace, scope, set of legal
mechanisms, and principles of further improvement of Ukrainian
legislation, taking into account the general green course of the EU, but with
a clear vision of national guidelines, national tasks and peculiarities. That is,
the implementation of the idea of synchronization involves focusing on the
ambitious goals of the EU, taking into account its experience and the chosen
path, but not mimicking European law when developing one’s balanced
path to achieving sustainable development. This is important, because as
part of the general implementation of the idea of sustainable development,
the world’s leading countries are developing their strategies for greening the
economy, based on national priorities and problems, taking into account the
starting conditions and opportunities of the state, business and society. That
is, the world shows gradual progress towards environmental changes, but
each state must choose its own pace and direction, so as not to lose equally
important components of social life due to hasty environmental decisions. It
is indicative that even within the EU countries have different potentials for

70 Ossewaarde M., Ossewaarde-Lowtoo R. The EU’s Green Deal: A Third
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213



greening, and “ the degree of this challenge will not be the same for all
member states”’*.

We cannot ignore the fact that green transformations are expensive. As
the researchers note, “substantial funds are needed for the global transition
to a socially and ecologically just economy of renewable energy sources’”.
That is why the opinion is expressed that the Green Deal is available only to
rich countries. We believe that this only further confirms our thesis about
the need for adequate synchronization based on the development of the
national Green Deal-Ukraine. Indeed, the implementation of such ambitious
projects that are planned in the EU (budget for greening — according to
various estimates, about 3 trillion euros), China (3.4 trillion yuan New
Green Infrastructure of China), the United States (Biden’s pre-election plan
to direct 2 trillion dollars to Green New Deal), South Korea (US$ 142.62
billion), etc., are completely unattainable for Ukraine at the moment.
However, this cannot become a political justification for further inaction in
the direction of making a significant contribution to the common cause of
combating climate change. The economic gap between countries, the
presence of their own “pain points” and specific growth points in each
country — all these aspects prove the need to adopt not a single, universal
Green Deal, but the necessary number of its variations, united by a single
conceptual goal — the stabilization of the climate on the planet. This opinion
is illustrated by the analysis of existing ecological and climatic strategies,
which have their specific features.

For example, in South Korea, the Green New Deal is one of the two
components of the “New Deal” (Digital New Deal and Green New Deal).
The social component of the strategy is significant, as Korea’s New Deal
has set a short-term goal of creating 340,000 jobs within two years to boost
production by KRW 49 trillion and reduce social costs by KRW
40 trillion™. To attract broad sections of society to the side of greening
changes, the majority of which is always conservative and wary of
significant changes in the usual way of life, social perspectives find their
place in other strategies as well. For example, the American version of the
Green New Deal proposes to “create millions of good, high-wage jobs in
the United States” through a series of national programs, including “making
public investments in research and development of new clean and
renewable energy technologies and industries”. That is, one of the main
differences of the Green Deal from previous political measures is that it not
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only responds to the climate crisis but also tries to eradicate social
inequality and poverty™. The environmental movement in Canada also
received a social color, albeit of a slightly different nature. In May 2019, a
coalition of civil society representatives — academics, trade union
representatives, indigenous peoples and youth — launched the Pact Green
New Deal in Canada’™. That is, Canada demonstrated the birth of a national
Green Deal “from the bottom up”, as a result of which the environmental
strategy became a demand of an active society, rather than a product of
government policy. However, at the same time, Canada has its internal
contradictions of a social nature, in particular the tangible opposition of
workers in the traditional energy industry, which is built on the extraction of
oil sands.

For a comprehensive analysis of such an ambitious project as the Green
Deal, it should be noted that it has quite serious criticism. For example, in
the authoritative publication Nature, the results of a study were published,
according to which the reverse side of the European environmental policy
was demonstrated. Thus, scientists believe that EU member states transfer
environmental damage to other countries by taking credit for green policies
at home. For example, between 1990 and 2014, European forests expanded
by 9%, i.e. to an area roughly equivalent to the size of Greece (13 million
hectares), but elsewhere about 11 million hectares of forests were cut down
to grow crops consumed within the EU. Three-quarters of this deforestation
was linked to oilseed production in Brazil and Indonesia, regions of
unparalleled biodiversity, home to the world’s largest carbon sinks, critical
to mitigating climate change’.

Other studies critically analyze the European Green Deal, pointing out
some of its shortcomings, for example: it lacks a vision of a fair, low-carbon
European economy; available resources are insufficient to achieve the stated
goals; and implementation tools are limited””. In addition, there were
frequent fears in the literature that the coronavirus pandemic could prevent
the full implementation of the Green Deal®,
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So, both the very concept of the Green Deal and its specific European
implementation have both supporters and critics. For Ukraine, this should
become an additional argument for the need to develop its greening project
on the ideological basis of the Green Deal. The analysis of foreign practice
and doctrine indicates that since the Green Deal concept is at the stage of
dynamic development and is experiencing its formation, no unambiguous,
proven, universal legal mechanisms have yet been developed — each country
is currently looking for optimal legal solutions based on its national
conditions. It is extremely important to decide how to implement relevant
ideas in domestic legislation. However, we are convinced that any political
and legal commitments of Ukraine regarding the Green Deal must be
preceded by full, thorough and independent preparation. In particular, in the
direction of conducting proper economic calculations. In relation to this
issue, it should be noted that in the foreign doctrine, especially the
American one, a wide debate has unfolded during the last two years, which
can be figuratively summarized as follows: “Who will pay for the Green
New Deal?”. This issue is extremely important and relevant not only for the
USA — it is also key for Ukraine. The cost of the Green Deal is usually
estimated in financial terms, as a result of adding up the projected costs of
various programs, which leads to the conclusion that paying for greening
requires a significant increase in taxes. However, recent studies prove that a
more complex approach is more adequate, namely: the value of the Green
Deal should be measured in real resources, not in financial costs”. To
implement such a strategic calculation, teams of the best specialists from
various spheres of the economy should be involved. Active rule-making
work should take place only after appropriate economic preparation®.

In order for the influence of the Green Deal on our country to be
controlled and not turn into a “natural disaster”, we see the only possible
way — the development and adoption of the national Green Deal — i.e. a
strategic plan of change adequate for Ukraine, which will become a national
contribution to the fight against change climate The core of such a national
Green Deal should predictably be the energy component, the development
of which should primarily take into account national features and needs, and
not foreign legal decisions in this area.
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