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UKRAINIAN LEGISLATION REGULATING
INFORMATION SUPPORT OF PUBLIC ADMINISTRATION
BODIES: HISTORY, PRESENT, PERSPECTIVES

Blinova H. O., Demchuk A. M., Yatsyshyn M. M.

INTRODUCTION

The scientific theories determining the content of the concept
“legislation”, its elements and structure are investigated. Information
support of public administration bodies is determined. The types of
information that are in circulation under information support of public
administration bodies are considered. The content and peculiarities of
information legislation of Ukraine and its part regulating information
provision of public administration bodies are considered. An attempt is
made to determine the historical stages of the formation of legislation
that regulates the information provision of public administration
bodies. The system of legislation of Ukraine, which regulates
information support of public administration bodies, is determined.
The author’s adjustment of e legal acts regulating information
provision of public administration bodies is presented. Legal acts are
distributed according to their hierarchy. It is presented an attempt to
classify legal acts in terms of social relations they regulate: acts
regulating relations that arose during the creation of information in the
process of scientific, scientific-technological, inventive, economic,
political or other creative, public, private activity of citizens and their
associations, legal entities, the state; acts that create the legal basis for
the formation and use of information resources, databases, registries;
acts ensuring the implementation of the right of individuals and legal
entities to access, information use; acts regulating the use of
information technologies and means of their provision; acts on
information security issues. The problems of legal regulation of
information provision of public administration bodies are determined,
and proposals for improvement of Ukrainian legislation regulating the
information provision of public administration bodies are made.



1. General Theoretical Description of the Ukrainian Legislation
Regulating Information Support of Public Administration Bodies
and Stages of its Formation

In the modern legal field of Ukraine there is no more dynamic field
of law than informational. As V.D. Havlovsky said, today in Ukraine
there are more than 3000 legal acts that directly or indirectly regulate
information  relations in  society’. Moreover, annually, as
Maksimenko Yu.E. emphasizes, the quantity in contrast to the quality of
these legal documents is increasing?.

New concepts of e-governance development in Ukraine,
development of e-democracy in Ukraine, digital economy and society of
Ukraine for 2018-2020, approved by the Cabinet of Ministers of Ukraine
in 2017-2018, create preconditions for emergence of new goals, interests
and needs in the information area of public administration bodies® * °.
The achievement of these new objectives of information support of
public administration bodies requires appropriate individual and
regulatory regulation. At the same time, as M.V. Tsvik, O.V. Petryshyn,
L.V. Avramenko and O.F. Skakun emphasize, normative legal
regulation is primary or basic in relation to individual one, because it is
with it in the mechanism of legal regulation is associated definition in
the legal rules of general patterns of behavior, the legal status of
participants in the relevant social relations, the conditions of their rights
and obligations, without which in the future is impossible to use

! TaBnoscekuit B. 1. [Toctyn Ykpainu no indopmariiinoro cycninberBa. Cyyachi
npobnemu iHhopmamuzayii opeamie SHympiwHiX cnpaé YKpainu : Marepiaau MDKBY3.
HayK.-TpakT. KoH}., M. Kuis, 15 6epe3ns 2001 p. Kuis : HABCYVY, 2002. C. 100.

> Makcumenko [O. €. HopMaTHBHO-IIPaBOBE pEryTIOBaHHS iH(DOPMALHHIX
BIIHOCMH B YKpaiHi: CTaH Ta MepCleKTUBH. [00anpbHa oOpraxizailisi COH3HHUIIBKOTO
mimepctBa. URL:  http://goal-int.org/normativno-pravove-regulyuvannya-informacijnix-
vidnosin-v-ukraini-stan-ta-perspektivi/

IIpo cxBanenHss KoHuenuii po3BUTKY €JIEKTPOHHOIO YpsiAyBaHHS B YKpaiHi:
Poznopsxenns Kabinera MinictpiB Ykpainu Bin 20.09.2017 Ne 649-p : Vpaoosuii
kyp'ep. 2017. Ne 181.

4 IIpo cxBanenns KoHueniiii po3BUTKY €JIEKTPOHHOT 1eMOKpaTii B YKpaiHi Ta miaHy
3axo4iB mono ii peanmizanii: Po3nmopsmxenns KabGinera MinicTpiB YkpaiHu Bij
8 muctonaga 2017 p. Ne 797-p. Vpaoosuii kyp'ep. 2017. Ne 217.

IIpo cxBanenns Konuenuii po3BUTKY HHM(POBOi E€KOHOMIKM Ta CYCHUIBCTBA
Vkpainn Ha 2018-2020 poku Ta 3aTBEp/PKEHHs IJIaHy 3aXOJiB HIoJ0 i peaizamii:
Poznopsmxenns Kabinery MinictpiB Ykpainu Big 17 ciunsg 2018 p. Ne 67-p. Vpaoosuii
kyp'ep. 2018. Ne 88.



individual means of legal regulation and the emergence of specific legal
relationships®.

In this regard, systematic study of the legal and regulatory level of
legal regulation of information support of public administration bodies is
relevant to legal science and necessary for further improvement of the
relevant legislation and practice of its use.

Under the informational support of public administration bodies,
within this scientific research we will understand the complex of
regulatory, organizational and managerial, scientific and technical
measures, an uninterrupted process of creation, use, research, storage,
protection, transmission, processing, destruction of information of a
definite type, quality, volume, structure, form, with the help of information
systems, networks, resources and technologies, aimed at meeting
information needs and the implementation of information interests of
public administration bodies’.

The basic element that underlies the mechanism of legal regulation
in any area, in particular in the field of information support of public
administration bodies, is the rule of law. In the theory of law, scholars
have defined the rule of law as established or authorized by the
government, a compulsory, formally determined rule of conduct that
regulates social relations by consolidating the rights and obligations of
their participants, the realization of which is ensured and / or protected
by the government, in particular, with the use of measures of official
coercion®. The rules of law regulating relations in the field of
information support of public administration bodies are not a simple
accumulation of normative material concerning the subject of legal
regulation, but as Yu.P. Burylo form a complex system, the vertical
section of which is a reflection of the existing hierarchy of law. Vertical
structure of the legal and regulatory array regulating information

® ik M.B., Ierpummun O.B., Apamenko JI.B. ta in. 3aramsHa Teopist aepkaBy i
IpaBa : NIPYYHUK JUIA CTYJCHTIB IOPUIMYHUX BUILMX HABYAJIBHHUX 3aKJIajaiB. XapkKiB :
IIpaBo, 2009. C. 207-208, 217-218, 221; Cxakyn O.®. Teopus rocynapcTBa u mnpasa :
y‘le6HI/IK Xapkis : Koncywm ; YH-T BHYTp. nei, 2000. C. 545-547.

" Bainosa I'.0. Tlonstue u coiepKaHne HHPOPMAIHOHHOTO OOCCIICUCHNs OPTaHOB
l'[y6J'IlLIHOI/I anmuHKcTpanuu. Legea si Viata. 2018. Ne 12. C. 17-21.

CKaKyH O.®. Teopus rocymapctBa u mnpasa : yueOHukK. XapkiB : Koncym ; YH-T
BHyTp. nen, 2000. C. 297-298, 541; O6mas Teopus mpaBa U rocygapcrTsa : yqGGHI/IK
2-e. u3n., mepepad. u gom. / moa. pen. B.B. JlazapeBa. M. : IOpucts, 1996. C. 147; Teopus
rocynapcTBa u mnpama : Kypc Jeknuii / moj. pen. Matyzosa H.M. u Manbsko A.B. Mocksa:
KOpucts, 1997.C. 316.



relations, notes Yu.P. Burylio is due to different legal force of the
relevant legal rules, and the legal force of the legal rule depends on the
source (form) of the law in which it is enshrined®.

Scholars understood sources of law as ways of external expression
of the rules of law, which give them mandatory legal force, and they
include normative legal acts, agreements with normative content, legal
traditions, court precedents and legal doctrine’®. Depending on the nature
of each of the sources of legal force, as M.N. Marchenko notes, all
formal-legal sources are located one in relation to one in the hierarchical,
subordination order, subordinate to each other, supplement and detail
each other™.

M.V. Tsvik, O.V. Petryshyn and L.V. Avramenko stress that the
leading place in the system of sources of legal regulation of relations in
the information area is a legal act — an official written document adopted
by the authorized entity of rulemaking in the manner prescribed by law
and in a form that contains relevant legal rules™.

The system of legal acts of independent Ukraine, which regulates
the information support of public administration bodies, has undergone
several stages of formation. Criteria for determining the stages of
formation of such legislation may be many, which will be the subject of
our next research. At the same time, we present the historical stages of
the formation of the Ukrainian legislation regulating the support by the
public administration with information with restricted access, defined by
V.V. Glukhoverya®,

° Bypuno IO.IL IIpaBoBi HOpPMH Ta Kepena IPABOBOTO PErymioBaHHA y cdepi
rocrnogapchkux indopmariinux BimHocuH. Ilpasosa ingpopmamuxa. 2013. Ne 2(38).
C. 65.

1 Bummnesckuit A. @. lopbatiok H. A., Kyumnckuii B. A. OOmas Tteopus
rocynapcTBa u npana : yueOHuk. MockBa: U3n-Bo nenoBoit u yueb. nut-pol, 2006. C. 336;
baiitun M.M. Cymnocts npasa (CoBpeMeHHOE HOPMATUBHOE MPABONOHMMAHUE HA TPaHU
nByx BekoB). CapartoB : CI'AIL, 2001. C. 67; bonmapenko €.1. TeopeTuxo-mpaBoBe
JNOCTI/DKEHHSI TOHATTS «Kepeno mpaBa». BicHuk Xapxiscbko2co HayioHAIbHO20
yuigepcumemy imeni B.H. Kapaszina. Cepis «llpasoy. 2010. Ne 8. C. 224.

! Mapuenko M.H. Ncrounuku npasa : yue0. nocodue. Mocksa : TK Benbu, 1U31-Bo
IIpocnekr, 2008. C. 53.

2 ZaragpHa Teopis AepkaBM i mpaBa : MIAPYYHHK Ui CTYACHTIB IOPHIHYHHX
crnenianbHOCcTel By3iB / pen. Ligik M. B. X.: IIpaso, 2009. C. 278.

13 I'myxoBepst B.A., Heromuenko O.B. AaMiHICTpaTMBHO-IIPaBOBHM 3aXUCT
CYCHUIBHUX BiTHOCHH Yy cepi o0iry iHdopmaiii 3 0OMexeHUM OOCTyloM B YKpaiHi :
MoHorpadis. JIHinponerpoBchk : [Hinpor. rymasitap. yH-T ; JIHINpom. aepxK. YH-T BHYTP.
crpas, 2015. 276 c.

4



The first stage of the formation of legislation, says
V.A. Glukhoverya, which regulates the information support of public
administration bodies with information with restricted access, is related
to the adoption in the first edition of the Law of Ukraine "On
information” of October 2, 1992. In Art. 28 of this Law it was noted that
according to access the information is divided into open information and
information with restricted access. Art. 30 determined that classified
information under its legal regime is divided into confidential and secret
one. Then confidential information was defined as — information that is
In the possession, use or disposal of individual individuals or legal
entities and distributed at their request in accordance with the conditions
provided for them. According to the current rules, citizens, legal entities
who possess information of professional, business, industrial, banking,
commercial and other nature, received at their own expense, or which is
the subject of their professional, business, industrial, banking,
commercial and other interests and not violates the secrecy envisaged by
law, independently determine the regime of access to it, including its
affiliation to the confidential category, and establish a system for it (s) of
protection. The exception was information of commercial and banking
nature, as well as information the legal regime of which was established
by the Verkhovna Rada of Ukraine on the submission of the Cabinet of
Ministers of Ukraine (on statistics, ecology, banking operations, taxes,
etc.), information which constitutes a threat to people’s life and health™.
However, what kind of exception was the language, as
Glukhoverya V.A. emphasizes: the classification of this information to
the secret or an open one the lawmaker did not specify®. This created
some uncertainty about the legal regime of such information and the
problem of legal regulation of information support of public
administration bodies.

The secret information for that period included information
containing information that constitutes a state secret and other statutory
secrets, disclosure of which is detrimental to the individual, society and

Y TIpo indopmariro: 3akon Yipairu Bix 2 sxostHs 1992 poky Ne 2657-XII. Tonoc
Vkpainu 6io 13.11.1992.

15 I'myxoBeps B.A., Heromuenko O.B. AaMiHiCTpaTUBHO-TIPABOBUI 3aXHUCT
CYCIUIBHMX BITHOCHH Yy c¢epi o0iry iHdopmarii 3 oOMeXeHUM IOCTYyoM B YKpaiHi :
MoHorpadis. JIHinponerpoBebk : JlHimporn. rymanirap. yH-T ; J{Hinpon. nepx. yH-T BHYTP.
crpas, 2015. 276 c.



the state. The classification of information into the category of classified
information constituting state secrets and access to it by citizens was
carried out as it is now in accordance with the law on this information.

During this time period, the formation and improvement of such a
legal institution as an institution of state secrets took place. Thus, on
January 21, 1994, the Law of Ukraine "On State Secrets" was adopted,
which was improved in 1999 in terms of legal definitions and a
mechanism for securing state secrets.

Within the framework of the first time period, an important event
took place on October 30, 1997, namely, the official interpretation of the
notion of personal data by the Constitutional Court of Ukraine in a case
concerning the official interpretation of Articles 3, 23, 31, 47, 48 of the
Law of Ukraine "On Information" and Article 12 of the Law Of Ukraine
"On the Prosecutor's Office" (the case of K.G. Ustymenko).

The second stage began with the adoption of the new wording of the
Law of Ukraine "On Information" dated June 9, 2004, to which
amendments were made in accordance with the Law of Ukraine "On
Amendments to Certain Legislative Acts of Ukraine” dated May 11,
2004 No. 1703-IV*. In connection with these amendments, the term
"confidential information"” was replaced by "confident information". At
the same time, after Article 30, after the second part, the following third
and fourth parts were added: "With regard to information owned by the
government and used by public authorities or local self-government
bodies, enterprises, institutions and organizations of all forms of
ownership, in order to preserve it, it may be appropriate the law has
limited access — confidential status is granted. The procedure for the
registration, storage and use of documents and other media of
information containing the specified information is determined by the
Cabinet of Ministers of Ukraine. Also, a list of information that could
not be attributed to confidential information owned by the state and used
by public or local authorities, enterprises, institutions and organizations
of all forms of ownership was determined in Article 37 of the Law of
Ukraine” On Information " Documents and information that are not
subject to submission for examination inquiries "in the wording of
09.06.2004, by separate paragraphs divide official documents, which

16 [Ipo BHECEHHS 3MiH 10 JACSIKUX 3aKOHOJIaBYMX aKTiB YKpaiHu : 3akoH YKpaiHu Bif
11 tpasus 2004 poxy N 1703-1V. Vpaoosuii kyp'ep. Ne 106.



contain already confidential information and information concerning
citizens’ privacy'’.

The third stage started on June 1, 2010, with the adoption of the
Law of Ukraine " On Personal Data Protection”, the creation of a
corresponding service and the adoption of a significant number of sub-
legal regulations regulating the protection of personal data and amending
a large number of laws governing administrative relations with about the
use of personal data®.

The fourth stage began with the adoption of the Law of Ukraine "On
Public Information Access " on January 13, 2011". This law introduced a
new concept of public information with restricted access. According to
Art. 6 public information with restricted access is a confidential
information, classified information and official information. The
understanding of secret information was changed, unlike the previous
one, during which such information was essentially a state secret.
Accordingly, to Art. 8 of the Law of Ukraine "On Public Information
Access", secret information, which contains state, professional, bank
secrecy, secret of investigation and other statutory secret is recognized.
Also, the concept was introduced instead of confidential information,
which is the property of the state concept service information.
Corresponding changes were made to the Law of Ukraine "On
Information"*°. During the same time period, transfer of all powers to
protect personal data from the specially authorized state body on
protection of personal data to the Commissioner on Human Rights was
passed, as notes V. Glukhoverya™.

17 . .
I'myxoBeps B.A., Heroguenko O.B. AnaMiHICTpaTUBHO-IIPABOBHUM 3aXUCT

CyCHUIBbHUX BiIHOCHH y cdepi 006iry iHdopMmallii 3 0OMeKeHUM JOCTyloM B YKpaiHi :
MoHorpadis. [IHinponerpoBchk : [IHimporn. rymasitap. yH-T ; JIHINporn. aepxk. YH-T BHYTP.
cnpa13182015. 276 c.

IIpo 3axucT mepcoHaqbHUX JAaHUX: 3akoH YkpaiHu Bifg 1 udepBHs 2010 poky
Ne 2297-VI. Vpsoosuii kyp'ep. 2010. Ne 122.

Y TIpo nocryn 1o ny6miuxoi inpopmanii: 3akon Yipainu Bix 13 ciuns 2011 poky
Ne 2939-VI. I'onoc Ykpainu. 2011. Ne 24.

2 TIpo indopmariro: 3akon Yipairu Bix 2 sxosTHs 1992 poky Ne 2657-XII. Tonoc
Vrpainu 6io 13.11.1992.

2 I'myxoBepst B.A., Heromuenko O.B. AaMiHICTpaTMBHO-IIPaBOBHM 3aXUCT
CYCHUIBHUX BiTHOCUH y cepi o0iry iHdopmaiii 3 oOMexeHUM JOCTynoM B YKpaiHi :
MoHorpadis. JAHinponerpoBchk : [Himporn. rymanitap. yH-T ; JIHINpormn. aepxk. YH-T BHYTP.
crpas, 2015. 276 c.



The fifth stage of the formation of domestic legislation is connected
with the conduct of the anti-terrorist operation. He began with the
adoption of the Presidential Decree "On the decision of the National
Security and Defense Council of Ukraine dated April 13, 2014" On
urgent measures to overcome the terrorist threat and preserve the
territorial integrity of Ukraine No. 405/2014 of April 14, 2014%. The
terms for access to state secrets by certain categories of citizens were
reduced. We also have manifestations of the formation of a new type of
information with restricted access — information about a terrorist act®.
New types of registries are being formed, for example, a register of
volunteers of the antiterrorist operation. Information about ATO
volunteers is restricted information®. In subsequent scientific studies,
the study of the history of the formation of Ukrainian legislation will be
continued, which regulates the information support of public
administration bodies according to other criteria.

2. The System of the Ukrainian Current Legislation Regulating
Information Support of Public Administration Bodies

In the general theory of state and law, normative legal rules for their
legal force are classified as follows: 1) the Constitution; 2) codified
laws; 3) ordinary laws; 4) the resolution of the Verkhovna Rada of
Ukraine; 5) decrees of the President of Ukraine; 6) the resolution of the
Cabinet of Ministers of Ukraine; 7) orders, decisions of central executive
bodies; 8) acts of local executive bodies; 9) acts of local self-
government; 10) local acts™.

The overwhelming majority of legal norms governing the information
support of public administration bodies are enshrined in normative legal
acts. N.M. Parkhomenko points out that in the aggregate, the relevant

?2 Mlpo pimennst Pagu HamioHambHOI Ge3mex i 060poHHM Ykpainm Bix 13 KBiTHs
2014 poky «IIpo HeBiAKIaAHI 3aXOAM IIOAO MOJIOJAHHS TEPOPUCTUYHOI 3arpos3u 1
30epeXeHHsl TepUTOpiadbHOi IHiTicHOCTI Ykpainm» : VYka3 Ilpesunenra VYkpainu
Ne 405/2014 Bin 14 kBitHa 2014 poky.

% TIpo GopoTby 3 TepopusMoM : 3akon Yipairu 20 Gepests 2003 poky N 638-1V.
T'onoc Yxpainu. 2003. Ne 77.

Iopsinok ¢dopmyBaHHs Ta BeleHHs PeecTpy BOJIOHTEPIB aHTUTEPOPUCTUYHOI
omnepauii : Haka3 MinicrepctBa ¢inanciB Ykpainu 30.10.2014 Ne 1089. Ogiyivinuii gicnux
Vipainu. 2014. Ne 95. C. 122. Crt. 2754. Kon akty 74831/2014.

> 3aragpHa Teopis AepKaBM i IpaBa : MIAPYYHHK Ul CTYACHTIB IOPHIMYHHX
crnenianbHOCTed By3iB / pen. Lgik M. B. X.: IIpaBo, 2009. C. 284-291.



normative legal acts form the system of information legislation, and the
internal structure of this system, has the form of an organic system of laws
and subordinate normative legal acts, between which there are established
subordinate relationships®. Expands this view by Yu. E. Maksimenko,
who points out that the regulatory framework in the information area
consists of normative legal acts of different jurisdictions — the Constitution,
laws, decrees, orders, etc., as well as the information laws of Ukraine
include international agreements and treaties ratified by Ukraine, and
principles and rules of international law?’.

Maruschak A.l. defines the information legislation as branched
complex industry; in addition to legislative acts, it is also made in
accordance with the Decrees of the President of Ukraine, resolutions of
the Cabinet of Ministers of Ukraine, acts of ministries and other
normative-legal rules. The new branch of national legislation also forms
constitutional norms, rules of administrative, civil, criminal and other
branches of law that regulate relations in the information area. It
develops intensively at the expense of intra-sectoral systematization of
legislation: on scientific and technical information, on printed mass
media (press), on television and radio, on information in automated
systems (“"computer legislation™), on information with restricted access,
and others®. Thus, the legislation of Ukraine regulating the information
support of public administration bodies is part of the information law
with its inherent elements and features.

In connection with the fact that the bodies of public administration
are the subjects of information relations, as we have been clarified in
previous scientific articles®, then the system of legislation regulating the
information provision of public administration bodies includes: 1) the
constitution; 2) codified laws; 3) ordinary laws; 4) the resolution of the
Verkhovna Rada of Ukraine; 5) decrees of the President of Ukraine;

%% TMapxomenko H.M. Cucrema kepen NpaBa: O3HAKH, BIACTHBOCTI Ta 3MiCT.
Yaconuc Kuiscvkozo ynieepcumemy npasa. 2007. Ne 3. C. 12.

Makcumenko HO. €. HopmaTuBHO-mpaBoBe peryiroBaHHs iH(opMaLiiiHuX
BIJHOCMH B VYKpaiHi: cTaH Ta nepcnekTHBH. [7obOanbHa opraHizaiisi COIO3HHIIBKOTO
mimepctBa. URL:  http://goal-int.org/normativno-pravove-regulyuvannya-informacijnix-
vidnosin-v-ukraini-stan-ta-perspektivi/

® Mapymak Al Tugopmaniiine mpaso: Jloctynm 10 iHbOpMAaIlii: HaBYATBHHIL
nociouuk. Kuis: KHT, 2007. C. 98.

?® Brinosa I.O. Oprann my6miunoi amMminictpauii sk cy6’extn iH(OpMAIiHHAX
BimHOCHH. Haykosguii 36ipnux Axmyanvui npodnremu simuusnsanoi opucnpyoenyii. 2017.
Bum. 5. C. 82-86.



6) the resolution of the Cabinet of Ministers of Ukraine; 7) orders,
orders, decisions of central bodies of executive power; 8) acts of local
executive bodies; 9) acts of local self-government; 10) local acts;
11) ratified international documents.

The basic legal act, which is headed by the domestic legislation
regulating the information support of public administration bodies, is the
Constitution of Ukraine. The provisions of the Constitution have the
highest legal force in the general system of legal sources. Laws and
other normative acts are adopted on its basis and must comply with its
norms®. The Basic Law of Ukraine by its nature is the primary act of
institutional nature. With regard to the legal regulation of information
provision of public administration bodies, the following norms of the
Constitution of Ukraine can be defined: Article 17, which states that
ensuring information security of Ukraine are the most important
functions of the state; Art. 31 which guarantees the confidentiality of
correspondence, telephone conversations, telegraph and other
correspondence, with exceptions from which cases specified by the court
are stipulated by law, in order to prevent a crime or to find out the truth
during the investigation of a criminal case, if other ways to receive
information are impossible; Art. 32 which does not allow the collection,
storage, use and distribution of confidential information about a person
without his/her consent, except in cases specified by law, and only in the
national security interests, economic welfare and human rights; every
citizen is guaranteed the right to get to know at state, local self-
government bodies, institutions and organizations with information
about themselves that are not state or other secrets protected by law;
everyone is guaranteed the judicial protection of the right to refute false
information about themselves and their family members and the right to
demand the removal of any information, as well as the right to
compensation for material and moral damage caused by the collection,
storage, use and dissemination of such false information; Art. 34, which
refers to the right to freely collect, store, use and disseminate
information; Art. 50, in which everyone is guaranteed the right to free
access to information on the state of the environment, the quality of food

% Koncrurymis Vkpainu : 3akon Ykpainu Bix 28.06.96 p. Bidomocmi Bepxosnoi
Paou. 1996. Ne 30. Cr. 141.
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products and household items, as well as the right to distribute it, such
information can not be classified by anyone else®".

The codified laws of Ukraine are the next link of Ukrainian
legislation on information support of public administration bodies. Thus,
the rules governing the information support of public administration
bodies are contained in Articles 50, 90, 94, 182, 200, 277, 278, 285, 286,
293, 294, 296, 302, 306, 335, 338, 438, 434 , 505-507, 639, 700, 861,
862, 868, 869, 1076, 1120, 1121, 1144, 1150, 1277 and others of the Civil
Code of Ukraine®; Articles 19, 39, 47, 48, 64-1, 73, 73-1, 75, 78, 79, 90,
112, 162, 251, 252, 259, 329, 381 and other articles of the Commercial
Code of Ukraine®; Articles 7, 8, 16, 18, 20, 22, 28, 29, 33, 35, 38, 44, 48,
58, 61, 75, 76, 87, 89, 91, 111, 116, 118 and other articles of the Budget
Code of Ukraine®*: Articles 12, 14, 16, 17, 19, 20, 21, 30, 35, 39, 42, 42-
1, 45, 62, 63, 66, 68, 70, 71-74, 78, 80, 82, 83 , 85, 95, 118, 119, 128,
172, 183, 200, 200-1, 230, 250, 254, 258, 266, 267, 289, 298, 299, 350
and other articles of the Tax Code of Ukraine®; in Articles 9, 12, 15-2,
79-1, 137, 139, 183, 191, 193, 211 and other articles of the Land Code of
Ukraine®®; Art. 29, 49-2, 49-4, 251 and others of the Codes of labor laws
of Ukraine®”; Articles 8, 11, 24, 39, 46 of the Code of Ukraine on
Subsoil®®; Art. 1, 5, 10, 16, 18, 21, 22, 23, 25, 26, 31, 33, 37, 69, 70, 88,
94, 95, 99, 100, 112, 119, 120, 122, 127 and other articles of the Air Code
of Ukraine®; in Articles 2, 7, 8, 17, 19, 20, 23, 24, 30, 31, 43, 67, 73, 75,

31 Koucruryuis Vkpainu : 3akon Ykpainn Bin 28.06.96 p. Bioomocmi Bepxosnoi
Paou. 1996. Ne 30. Cr. 141.

%2 uBinbHuit Komeke Ykpainu : 3akon Ykpainu Bix 16 ciumst 2003 poky Ne 435-1V.
Bioomocmi Bepxoenoi Paou Ykpainu. 2003. Ne 40-44. Cr. 356.

B ocrmofapchkuii kKojaekc Ykpainu : 3akoH Ykpainu Big 16 ciuns 2003 poky
No 436-1V. Bioomocmi Bepxosnoi Paou Yxpainu. 2003. Ne 18, Ne 19-20, No 21-22.
Cr. 144.

3 bromxernuit konekc Ykpainu : 3akoH Ykpainu Bin 8 numnus 2010 poky Ne 2456-
V1. Bioomocmi Bepxosnoi Paou Yxpainu. 2010. Ne 50-51. Cr. 572.

% MonarkoBuit komexc Yipainn: 3akon Yipainu Big 2 rpymus 2010 poky Ne 2755-
VI. Bioomocmi Bepxosnoi Paou Yxpainu. 2011. Ne 13-14. Ne 15-16. Ne 17. Cr. 112.

3emenbHUN Koaekc YkpaiHu : 3akoH Ykpaimu Big 25 xoBTHA 2001 poky
Ne 2768-I11. Bioomocmi Bepxosnoi Paou Ykpainu. 2002. Ne 3-4. Cr. 27.

87 Konekc 3akoniB mpo mpairo Ykpainu : 3akon Ne 322-VIII Big 10.12.71 BBP,
1971, nonatok no Ne 50, Ct. 375. Bidomocmi Bepxoenoi Paou YPCP. 1971. [lonatox a0
Ne 50.

% Komekc Vkpainu npo Hagpa: 3akoH VYkpainum Big 27 nunHa 1994 poky
Ne 132/94-BP. Bioomocmi Bepxoenoi Paou Ykpainu. 1994. Ne 36. Ct. 340.

% IoBiTpsinuii konmekc VYkpainu: 3akoH VYkpainu Big 19 TtpaBusa 2011 poky
Ne 3393-VI. Bioomocmi Bepxosnoi Paou Yxpainu. 2011. Ne 48-49. Cr. 536.
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76, 110 and others of the Code of Civil Protection of Ukraine®®; in
Articles 8-1, 9, 11, 13-2, 17-1, 21, 34, 44, 55, 108 and other articles of the
Water Code of Ukraine*; in Articles 14, 45, 50, 54, 55, 96, 97 and other
articles of the Forest Code of Ukraine** and other articles of other codes
of Ukraine.

These codified legislative acts contain norms defining the general
principles of information support of public administration bodies, which
contain special rules regulating information support of certain public
administration bodies or certain areas of their activities.

Responsibility for violation the norms governing the procedure for
providing information to public administration bodies is provided by the
above normative legal acts and specified in Articles 41, 41-3, 53-2, 82-3,
82-7, 83-1, 91-4 , 91-5, 96, 148-2, 148-5, 163-5, 163-9, 163-10, 164-9,
164-12, 164-14, 164-17, 165-4, 166-4 , 166-9, 166-11, 166-13, 166-20,
166-21, 172-8, 184-2, 185-13, 186-3, 186-6, 188-5, 188-7, 188 -11, 188-
14, 188-15, 188-18, 188-19, 188-31, 188-32, 188-35, 188-36, 188-37,
188-45, 188-46, 188-47, 188-48, 188-49, 188-51, 195-5, 212-2, 212-3,
212-5, 212-6, 212-9, 212-11, 212-13, 212-20 of the Code of Ukraine on
Administrative Offences™, as well as in articles 111, 158, 163, 176, 182,
209-1, 220-2, 222, 232-1, 232-2, 329, 330, 351, 351-1, 359, 361, 361 -2,
362, 363, 366-1, 376-1 of the Criminal Code of Ukraine™.

The analysis of the aforementioned articles of the codified normative-
legal acts shows the lack of a systematic approach to the regulation of
information relations of public administration bodies in general and
information support of their activities in particular. At the current stage of
development of domestic legislation information and information
technologies are used as service elements. At the same time, modern legal
acts, which approved new information concepts, fixed a new direction in
the development of domestic legislation that is changing under the

0 Komexc I{uBinbHOTO 3axucty Ykpainu: 3akoH Ykpainu Bin 2 >xoBTHS 2012
poky Ne 5403-VI. Bioomocmi Bepxosnoi Paou Vpainu. 2013. Ne 34-35. C. 1802. Crt. 458.
! Boaumii komexe Vipainu : 3akon Ykpainu Bix 6 gepsHst 1995 poxy Ne 213/95-BP.
Bioomocmi Bepxoenoi Paou Ykpainu. 1995. Ne 24. Cr. 189.
? Jlicomit xomekc Ykpaimm: 21 ciums 1994 poxy Ne 3852-XIl. Bidomocmi
BepxoeHoz Paou Vxpainu. 1994. Ne 17. Cr. 99.
¥ Kozmexc VkpaiHu mpo ajMiHICTpaTHBHI mpaBomopyueHHs. Bidomocmi Bepxosnoi
Paou Yxpaincvxoi PCP (BBP). 1984. lonatok 1o Ne 51. Cr.1122.
Kpuminansauii xonexc Ykpainu : 3akoH Ykpainu Bin 5 kBitHa 2001 poky
Ne 2341-111. Bioomocmi Bepxosnoi Paou Ykpainu. 2001, Ne 25-26. Cr. 131.
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influence of globalization and integration impacts of information
technologies. An example of a change in domestic legislation under the
pressure of information technology is the law of Ukraine on amending the
procedural codes

The thesis on the priority of information resources issues, that "the
creation of information resources and the implementation of effective
access to them in the course of informatization are the goals of the
highest order, is the core of the Concept of the formation of the system
of national law. Everything else — hardware, technology, legal norms
and organizational decisions — are elements of infrastructure and are
subject to the goal of forming an information resource environment in
which they are rapidly created, effectively used and properly
protected"*.

The above mentioned norms are sufficiently universal and wide in
scope, therefore, these laws should be considered as general system of
formation acts of information support of public administration bodies.

After codified laws, the following sources of law regulating the
information support of public administration bodies by legal force are
ordinary laws. These laws are normative legal acts of higher legal force,
adopted in a special procedure by parliament or directly by the people,
and determine the starting basis for the legal regulation of social
relations*®.

Laws regulating relations in the information area, according to
E.O. Reznichenko, can be divided into groups*’. Maintaining the
position of E.O. Reznichenko, let's try to distribute the laws of Ukraine
to several subgroups in the direction of their regulatory influence.

It is possible to propose to the first group to include acts regulating
relations that arose during the creation of information in the course of
scientific, technical, inventive, economic, political or other creative,
public and private activities of citizens and their associations, legal

*® Autonos W.0. ®opMupOBaHUS PErMOHAIBHON HOPMAaTHUBHO-NPABOBOW 0a3bl
uHpopmatuzauuu Ilpumopckoro kpas. Muposvie ungopmayuonnsvie pecypcuvl. HOGble
803MOJICHOCMU MUHUMU3ayuu puckog : marep. IV MexayHap. HaydHONPAKT. KOHQ.
Baamusoctok: BO PTA, 2000. 220 c.

® Baramema Teopis AepKaBM i mpaBa : MAPYYHMK UL CTYICHTIB FOPHIMIHHX
crnemniansHoCTe By3iB / pen. L[Bik M. B. X.: IIpaBo, 2009. C. 282.

" Pesuenxo €. O. HeoOxignicTs po3pobku Ta mpuitastrs 3akony Ypainu «IIpo
iH(opMaliiiHe 3a0e3neueHHs OpraHiB Jep>KaBHOI Biagw». /epowcasne dOyoienuymeo. 2007.
Ne 1(2). URL: http://nbuv.gov.ua/UJRN/DeBu_2007_1%282%29 56
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entities, and the state. These acts should ensure the consolidation of the
copyright and intellectual property rights of the information being
created. The acts of this group, in our opinion, include: Laws of Ukraine
"On Copyright and Related Rights”, "On Mandatory Copy of
Documents”, "On Printed Media (Press) in Ukraine™, "On Television and
Radio Broadcasting”, " "On the National Program of Informatization",
"On the National Archival Fond and Archival Institutions”, "On
Information Agencies".

The second group is an act that creates the legal basis for the
formation and use of information resources, databases, registries. This
group of acts includes the laws of Ukraine "On Information”, "On
Scientific and Technical Information”, "On Libraries and Library
Affairs", "On Electronic Documents and Electronic Documentation”,
"On the Uniform State Register of Military Persons”, "On State register
of voters" and others.

The third group are acts that ensure the implementation of
individuals and legal entities right to access and use information. In our

opinion, such groups as "On Public Information Access", "On Personal
Data Protection”, "On the Uniform State Demographic Registry and
Documents That Affirm the Citizenship of Ukraine, Identify a Person or
his/her Special Status"”, "On access to court decisions","On the openness
of the use of public funds","On the State Land Cadastre ", etc.

The fourth group are laws on information technology and means of
providing them. These include the laws of Ukraine "On Telecom-
munications", "On Electronic Trust Services" and others.

The fifth group are acts on information security issues: "On State
Secrets”, "On State Service for Special Communications and Informa-
tion Protection”, "On Information Security in Automated Systems", "On
Information Protection in Information and Telecommunication Systems"
and others.

Thus, the third group of normative acts in the system of legislation
regulating the information support of public administration bodies form
the laws of Ukraine. Depending on the subject of regulation, laws in this
area should be united into four groups: 1) laws defining the general
principles of regulation of information relations; 2) create a legal basis
for the formation and use of information resources, databases, registries;
3) ensuring the realization of the right of individuals and legal entities to
access and use information; 4) laws on information technologies and
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means of their provision; 5) laws regulating the scope of information
security.

The fourth group of normative legal acts regulating the information
support of public administration bodies are Resolutions of the
Verkhovna Rada of Ukraine. According to Art. 138 of the Law of
Ukraine "On the Regulations of the Verkhovna Rada of Ukraine™ dated
February 10, 2010, No. 1861-VI, resolutions of the Verkhovna Rada of
Ukraine are adopted on specific issues with a view to implementing its
constituent, organizational, control and other functions®. Such
documents are the Regulations of the Verkhovna Rada of Ukraine "On
the Results of Parliamentary Hearings" Problems of Information
Activity, Freedom of Speech, Compliance with the Lawfulness and
Status of Information Security of Ukraine" of June 7, 2001, No. 2498-
[1I; "On the results of the parliamentary hearings "Society, media,
power: freedom of speech and censorship in Ukraine" of January 16,
2003 N 441-1V;" On Recommendations of the Parliamentary Hearings
on the topic: "Legislative Support for the Development of the
Information Society in Ukraine™ of July 3, 2014 No. 1565-VIl, etc.

The fifth group of normative legal acts regulating the information
support of public administration bodies make decrees and orders of the
President of Ukraine. These legal acts of the head of state are issued on
the basis and in pursuance of the Constitution and laws of Ukraine on
the most important issues that fall within its competence and are binding
in the whole territory of Ukraine®. In the field of information provision
of the public administration bodies, the decrees of the President of
Ukraine are aimed at implementing the provisions of the Constitution
and laws of Ukraine and determine the directions of development of the
state and society in the conditions of the evolution of information
technologies. These documents include Decrees of the President of
Ukraine "On the Provisions on Technical Protection of Information in
Ukraine" of September 27, 1999, N0.1229/99; "On Measures for the
Development of the National Component of the Global Internet
Information Network and Providing Broad Access to this Network in

8 IIpo Permament BepxoBnoi Paam VYkpainu: 3akon VYkpainu Big 10 mrortoro
2010 poxy Ne 1861-VI. Bioomocmi Bepxosnoi Paou Ykpainu. 2010. Ne 14. Ne 14-15,
Ne 16-17. C. 412. Cr. 133.

* Komncrurymis Vkpainu : 3axon Ykpainn Bix 28.06.96 p. Bidomocmi Bepxosnoi
Paou. 1996. Ne 30. Cr. 141.
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Ukraine” of July 31, 2000, No. 928; "On the Strategy of Sustainable
Development Ukraine-2020" of January 12, 2015, No. 5/2015 ; "On the
decision of the National Security and Defense Council of Ukraine dated
December 29, 2016," On the Doctrine of the Information Security of
Ukraine "of February 25, 2017 No. 47/2017; On the decision of the
National Security and Defense Council of Ukraine of December 29,
2016, "On threats to the cybersecurity of the state and urgent measures
for their neutralization", February 13, 2017, No. 32/2017 and others. The
sixth group of normative legal acts regulating the information provision
of public administration bodies make decisions and instructions to the
Cabinet of Ministers of Ukraine. According to Art. 49 of the Law of
Ukraine "On the Cabinet of Ministers of Ukraine" of February 27, 2014,
No. 794-VII, the Government of Ukraine, on the basis and in pursuance
of the Constitution and laws of Ukraine, acts of the President of Ukraine,
resolutions of the Verkhovna Rada of Ukraine, adopted in accordance
with the Constitution and laws of Ukraine, normative acts in the form of
resolutions and orders™. The resolutions and directives of the Cabinet of
Ministers of Ukraine are aimed at defining the procedures for providing
information to the public administration bodies in order to ensure
transparency of accounting, free access of citizens to information and
public oversight.

Among the resolutions of the CMU, the following are important for
the legal regulation of information support of public administration
bodies: "On Approval of the Rules for the Protection of Information in
Information,  Telecommunication, Information-Telecommunication
Systems”, "On Measures for the Development of the National
Information Network of the Internet and Providing Broad Access to this
Network in Ukraine "No. 928/2000 of July 31, 2000; "On the Procedure
for Disclosing Information on the Activities of Executive Bodies on the
Internet” of January 4, 2002 No. 3; On Measures to Create an Electronic
Information System Electronic Government "of February 24, 2003,
No. 208," On Approval of the Procedure for Legalizing Computer
Programs in the Executive Bodies" of 25.03.2004 No. 253, as well as the
Order of the Cabinet of Ministers of Ukraine" On approval of the
concept of the formation of a system of national electronic information

*® TIpo Kabiner Miuictpis Vpainu : 3akon Ykpainu Bix 27 mortoro 2014 poky
Ne 794-VII. Bioomocmi Bepxosnoi Paou. 2014. Ne 13. Cr. 222.
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resources” of May 5, 2003, No. 259-p; "On approval of the list of tasks
(projects) of the national program of informatization, their state
customers and amounts of financing™ of November 8, 2006 No. 552-p;
"On the Uniform State Register of Citizens Needing Improvement of
Housing Conditions"” of March 11, 2011, No. 238; "On Approval of the
Regulation on the Administration of the State Service for Special
Communications and Information Protection of Ukraine" of September
3, 2014, No. 411; "On approval of the procedure for access of state
registers of rights to real estate and use of information from the State
Land Cadastre" of July 12, 2017, No. 509; "On Approval of the Concept
for the Development of E-Governance in Ukraine" of September 20,
2017 No. 649-1; “On approval of the Concept for the development of e-
democracy in Ukraine and the plan of measures for its implementation
"of November 8, 2017 No. 797-p; "On Approval of the Concept for the
Development of the Digital Economy and Society of Ukraine for 2018-
2020 and approval of the plan of measures for its implementation™ of
January 17, 2018 No. 67-r>! > >,

Following the resolutions of the Government on information
support of public administration bodies, the legal force are the acts of
ministries and other central executive bodies. Information provision is an
equally important element of the functioning of all public administration
bodies, different departmental subordination, it is difficult to identify a
ministry or other agency whose normative documents would have
priority. Therefore, sub-normative legal acts regulating the information
support of public administration bodies do not have a system. Thus, such
sub-normative legal acts can include: Provisions on the Unified State
Register of Persons who have committed corruption or corruption-
related offenses, approved by the decision of the National Corruption
Prevention Agency of 09.02.2018, No. 166; Regulations on the Uniform

> IIpo cxBanenns Konuenuii po3BUTKY €JIEKTPOHHOI JeMOKpaTii B YKpaiHi Ta Iiany
3axo4iB mojo i peamizanii: Posmopsmxenns Kabinera MinicTpiB YkpaiHu Bix
8 mucromana 2017 p. Ne 797-p. Vpaooesuu kyp'ep. 2017. Ne 217.

* TlIpo cxBanenns Kouuenmuii po3BUTKY HH(POBOi EKOHOMIKH Ta CYCIINBCTBA
VYxkpainn Ha 2018-2020 poku Ta 3aTBep/KEHHS IUIaHY 3aXOMiB INOAO ii peamizarii:
Poznopsmxenns Kabinery MinictpiB Ykpainu Big 17 ciunsg 2018 p. Ne 67-p. Vpaoosuii
kyp'ep. 2018. Ne 88.

>3 Pesuenko €. O. Heobxinnicth po3poOkn Ta mpuitHsTTs 3axony Ykpainnm «IIpo
iH(opMaliiiHe 3a0e3MeueHHs OpraHiB Jep>KaBHOI Biaxu». /epocasne dOyoienuymeo. 2007.
Ne 1(2). URL: http://nbuv.gov.ua/UJRN/DeBu_2007_1%282%29 56
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State Register of Persons Who Made Corruption Offenses, approved by
the Decree of the Ministry of Justice of Ukraine of January 11, 2012
No. 39/5; Procedure for maintaining the Single Register of Notaries,
approved by the Order of the Ministry of Justice of Ukraine of
13.10.2010 N 2501/5; Regulations on an automated informational
system of operative appointment of a single information system of the
Ministry of Internal Affairs, approved by the Order of the Ministry of
Internal Affairs of Ukraine dated 10.20.2017 No. 870; Regulations on
the information and telecommunication system "Information portal of
the National Police of Ukraine", approved by the Order of the Ministry
of Internal Affairs of Ukraine on August 28, 2017, No. 1059/30927;
Regulations on the Credit Register of the National Bank of Ukraine,
approved by the Resolution of the Board of the National Bank of
Ukraine dated May 4, 2018, No. 50; Regulations on the automated
system of document circulation of the court, approved by the Decision of
the Council of Judges of Ukraine dated November 26, 2010, No. 30
(as amended by the decision of the Council of Judges of Ukraine dated
March 02, 2018, No. 17); Regulations on the Uniform State Information
System for Transplantation, approved by the Order of the Ministry of
Health of Ukraine of November 29, 2002 N 432; The procedure for
access to the information of the personal information system of the
unified information system of the Ministry of Internal Affairs of
Ukraine, approved by the Order of the Ministry of Internal Affairs of
Ukraine dated November 29, 2016 No. 1256; On approval of the
Regulation on state expertise in the field of technical protection of
information, approved by the Order of the Administration of the State
Service for Special Communications and Information Protection of
Ukraine of May 16, 2007 No. 93 and other normative-legal acts. In
subsequent scientific works they will be systematized and generalized.

According to Art. 9 of the Constitution of Ukraine, valid
international acts, the consent to be bound by which is provided by the
Verkhovna Rada of Ukraine, is a part of the national legislation,
including information support of the public administration bodies. The
bulk of such legal acts is made up of two categories of documents: those
that guarantee the right of access to public information disclosed and
those that determine the procedure for the circulation of information
with restricted access.
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The first group of international normative legal acts include the
following: Universal Declaration of Human Rights 1948°*: European
Convention for the Protection of Human Rights and Fundamental
Freedoms™; International Covenant on Civil and Political Rights>®; The
Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters (Aarhus
Convention)®’; Okinawa charter of the global information society™®
Strasbourg Convention on the Protection of Individuals with regard to
Automatic Processing of Personal Data>’; The cybercrime convention®
Council of Europe Recommendation No. R (81) 19 of 1981 "On Access
to Information Available to Public Authorities"®".

The list of international documents defining the rules for the
circulation of classified information should include the Model Law on
Informatization, Information and Information Protection adopted at the
Twenty-sixth Plenary Meeting of the Inter-Parliamentary Assembly of
the CIS Member States in 2005° and the Convention ratified in 2010 on

> BaranpHa pexiapauis mpas sroguHd 1948 p. Tdopmariiine 3aKOHOLABCTBO: 36.
3aKOHOJ/aB. akTiB: y 6 T. / 3a 3ar. pen. [llemmydenka 0. C., Umxka 1. C.. Kuis: HOpun.
,HYMK35,52005. T. 5: MibxuapoHO-TIpaBOBi akTH B iH(popMariiHii cdepi. C. 5-17.

€Bporelicbka KOHBEHIIISI PO 3aXUCT MPaB JIFOAMHU 1 OCHOBOIIOJIOKHUX CBOOO/T Bif
4 mucromama 1950 p.: y pen. Bim 27 tpaBus 2009 p. URL: http://zakonl.rada.gov.ua/
cgi-bin/laws/main.cgi?nreg=995 004

MiKHApOIHHUM MAKT MPO TPOMAASHCHKI 1 IMOJITUYHI MpaBa : MPUHHATO 16 TpyaHs
1966 poky I'enepanbHOrO AcambOneero OOH. Jlok. OOH A/RES/2200 A (XXI);
paTI/I(biKOBaHO VYkazom Ilpesunii BepxoBnoi Pamu VYkpaincekoi PCP N 2148-VIII
(2148 08) Big 19.10.73) URL.: http://zakon4.rada.gov.ua/laws/show/995 043

°" KoHBEHIis mpo [OCTYm 10 iHdopMaiii, y4acT TpOMAACHKOCTI B nporeci
OPUUHATTS pillleHb Ta JOCTYH N0 MPaBOCYANsS 3 MHUTaHb, L0 CTOCYIOTbCS JOBKLLISA:
patudikoBana 3akoHom Ne 832-XIV Big 6 numHA 1999 p. IlpaBoBe perymnroBaHHs
iHbopManiiiHoi amianpHOCTI B YKpaini: craHom Ha 1 ciuas 2001 p. / ymopsa.
C.E. [&eMCLKI/II‘/‘I; Biamn. pea. C. I1. Iasmrok. Kuis: FOpinkowm Iurep, 2001. C. 62-67.

OxkinaBcbka xapTisi Tia00adbHOrO 1H(GOPMAIIIHOTO CYCHUIBCTBA Bil 22 JHUIHS
2000@ URL: http://zakon.rada.gov. ua/cgi-bin/laws/main.cgi?nreg=998 16
CtpacOyp3bka KOHBEHL[ISL IPO 3aXUCT OCIO CTOCOBHO aBTOMATH30BaHOI 00poOKH
IaHuX ocoOucroro xapakrepy Bin 28 ciuns 1981 p. URL: http://conventions.coe.int/
Treaty/EN/Treatles/PDF/Ukraln|an/108 -Ukrainian.pdf
KonBennis  mpo  kibepznoumnnicts  Bigx  23.11.2001 p.  URL:
http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=994 575

61 PeKOMeH,Z[aI_II}I Ne R (81) 19 npo  0CTyM JI0 1H(1)0pMau11 10 3HaXOJMUTBCA Y
po3nop;m>1<eHH1 AEpKABHUX OpraHiB: NpUHHATA Komirerom MinictpiB 25 nucronana 1981
Ha 340-ii 3ycTpiui 3acTynmHHKIB  MiHicTpiB; IHctutyr wMemia mpaBa. URL:
http: //WWW medialaw.kiev.ua/laws/laws_international/116

2 MozenbHblit 3aK0H 06 MHGOPMATH3AIMH, HHGOPMALIMH U 3aIUTe HHOPMALI:
ITocranoBnenne Ne 267 ot 18 HostOps 2005 roma: HpUHAT Ha JBajAUATh IIECTOM
IJICHApHOM 3acefaHuu MexnapiameHTckol Accambiien rocyaapcTtB-yuacTHuKOB CHI
URL.: http://zakon2.rada.gov.ua/laws/show/997 _d09/print1329875570254855
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the protection of individuals concerning automated processing of
personal data®. The principles contained in the Convention are clarified
and expanded in Directive 95/46 / EC of the European Parliament and of
the Council of 24.10.1995 on the protection of individuals with regard to
the processing of personal data and on the free movement of such data®
and Directive 97 / 66 / EC of the European Parliament and of the
Council of 15.12.1997 "On the processing of personal data and the
protection of the right to non-interference in privacy in the
telecommunications sector"®, which have not yet been ratified by
Ukraine, but can be used to improve domestic legislation.

CONCLUSIONS

The branching of legislation regulating the information support of
public administration bodies currently creates such problems as the
contradictory nature of the terminology apparatus, the existence of legal
uncertainties regarding the procedure for access to certain categories of
information of public administration bodies, the lack of clear grounds for
prosecution of representatives of public administration bodies for
violations of information legislation and ineffective administrative and
legal protection of information relations in Ukraine. Public
administrations, mainly, independently provide the services of external
consumers of information (legal entities and individuals), which leads to
unsatisfactory information provision of public administration bodies and
unreasonable material costs for the creation of incompatible automated
information systems and databases of these bodies.

The administrative and legal regulation of information support of
public administration bodies in Ukraine, aimed at execution the state

® Ipo parudixanito KorBenuii mpo 3axucr oci6 y 3B'I3Ky 3 aBTOMAaTHU30BaHOIO
00poOKOI0 MepcoHANBHUX JaHuX Ta JloJaTkoBoro mportokoiy Ao KoHBeHIii mpo 3axuct
0ci0 y 3B'I3Ky 3 aBTOMAaTH30BAaHOIO OOpOOKOIO MEPCOHAIBHUX JAHUX CTOCOBHO OPraHiB
Harjsay Ta TPAaHCKOPAOHHHMX MOTOKIB JaHMX: 3akoH Ykpainu Big 6 junHs 2010 p.
Ne 2438 VI. Bioomocmi Bepxoenoi Paou Ykpainu. 2010. Ne 46. Ct. 542.

I[I/IpeKTHBa 95/46/€C €Bp0HeI/ICBKOFO HapnaMeHTy 1 Pagu "IIpo 3axucr (1)13I/IqHI/IX
oci0 mpu o0poOIll MepcoOHANBHUX AAaHUX 1 MPO BUIbHE NEpeMIIeHHS TakuX JaHuX" Bix
24 xoBTH 1995 poky. 3axonodascmeo Vrpainu. URL: http://zakond.rada.gov.ua/
laws/show/994 242/print1359106886760987

% CrocoBHo 06po6KH MEePCOHANLHUX JAHHX 1 3aXMCTy NpaBa Ha HEBTPY4YaHHS B
ocoOucTe KUTTA B TeIeKOMYHiKaliiiHoMy cexTopi: Jupekrusa 97/66/€C €Bponeiicbkoro
[Tapnamenty 1 Pamm Binm 15 rpymus 1997 poky 3axonooaécmeo VYkpainu. URL:
http://zakon2.rada.gov.ua/laws/show/994 243
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information policy, should receive decent legal regulation. In our opinion,
it is necessary to develop and adopt the Information Code of Ukraine, the
Concept of information provision of public administration bodies up to
2020, and the Law of Ukraine "On information support of public
administration bodies" taking into account the strategic documents adopted
by the Cabinet of Ministers of Ukraine and the President of Ukraine, such
as the Cabinet of Ministers of Ukraine of September 20, 2017 No. 649-r
"On Approval of the Concept of the Development of E-Governance in
Ukraine", of November 8, 2017 No. 797-p "On Approval of the Concept of
Development in e-democracy in Ukraine and a plan of its implementation™
of January 17, 2018, No. 67-p" On Approval of the Concept for the
Development of the Digital Economy and Society of Ukraine for 2018-
2020 and approval of the plan of measures for its implementation "create
the preconditions for the emergence new goals, interests and needs in the
information area of public administration bodies.

We believe that the implementation of the proposed amendments in
domestic legislation on the definition of the administrative and legal
framework of the information support of public administration bodies
should ensure its alignment with international and European standards;
to increase the efficiency of public administration bodies in Ukraine; to
increase the level and quality of service provision by public
administration bodies; to increase the level of public trust in public
administration bodies in Ukraine.
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THE PROBLEM OF JUVENILE CRIME IN UKRAINE
AND MEASURES FOR ITS PREVENTION

Bohatyrov 1. H., Yarmysh O. N., Debinski Antoni

INTRODUCTION

Juvenile crime is deviance of a minor from socially established
norms and rules. Unfortunately, that kind of crime is the most negative
part of the deviant behavior of minors, so domestic and foreign scholars
have a long-held belief that one of the most important problems of the
research of criminology is juvenile crime.

Covering the problem of juvenile crime in Ukraine, the author
follows the fact that its scientific-theoretical analysis should be
considered as a part of the overall crime in society because it evolves
under the effects of the same factors that the crime in general. For this
very reason, it is impossible to build a good democratic society without
paying due attention to minors.

Moreover, juvenile crime is an indicator of sustainable development
of transitive society and rather mass social phenomenon which takes
place in all countries, and therewith it always gains the attention of
society. Unfortunately, our country is no exception.Thefts, fights,
carjacking, the consumption of alcoholic beverages and drugs (dealing),
acts of cruelty, violence and even rapes and murders have become the
lifestyle for many minors. But most importantly, juvenile offenders
annually fall into the ranks of adult crime”.

Hence, it is essential to support the standpoint of domestic scholars
that juvenile crime is one of the urgent criminological problems which
reflects the main crime trends in the country. It is an indicator of the
moral health of society and allows predicting general prospects and
possible directions for the development of crime manifestations for the
future.

Studying causal chain which clarifies criminal behavior of minors
and is a quite complicated and multifarious one, it is possible to

! Borarupsos 1. I'. Kpuminornoris : migpydsuk / 3a 3ar. pex. 1. I'. Boratupsosa,
B. B. Tomuis. Kuis : B/I. Jlakop, 2018. C. 132.
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understand it only by using knowledge in a range of sciences —
philosophy, psychology, law etc. It is worth highlighting three main
links in the causal chain, which causes unlawful acts of minors.

The first covers that which precedes the criminal activity of a minor,
that is, the period of formation of the criminal personality and interaction
with a specific life situation.

The second unitei cause and effect, there is the criminal personality
with his will and consciousness.

The third (consequence) includes the origin of a causal link from an
act of illegal behavior to the occurrence of a criminal result. Most
authors, who have dealt with the issue concerned, also agree with such a
standpoint.

Thus, when studying juvenile delinquency in Ukraine, it is
Important to take into account that this phenomenon is part of overall
crime and evolves under the influence of the same processes and factors
as a crime in general.

The purpose of the article is to update and clarify the problem of
juvenile delinquency in Ukraine as well as to identify the determinants
of this negative phenomenon to develop relevant prevention measures.

Considering the problem of juvenile delinquency in Ukraine, the
author could not ignore its methodological tools as a specific cognitive
discourse of the problem by using research methods. Such an approach
Is substantiated by the correlation of methodological and theoretical
approaches of the science of criminology to the study of the problem of
juvenile crime in Ukraine.

In this context, it is worth supporting the idea of a Ukrainian scholar
H. Yu. Lukianova, the methodological provision of science, the accuracy
of research methods assists researchers to find new ways of learning the
processes and phenomena which are studied, their adequate reflection in
the system of scientific knowledge. None branch of science can exist or
advance without a methodological framework®.

At the same time, the idea of the domestic scholar criminologist
O. H. Kulyk is interesting in the context of the article. He argues that the
use of complex methods is expedient only in cases when the

2 Jlyk’smoa I'. FO. MeToa0NOTYHI OCHOBH JOCITIIKEHHS MpaBa y CydacHiid

opuanuHii Hayii. Hayxosuii sichuk JIvb8iecbko20 0epiicagnozo yHigepcumemy 6HYmMpiuHix
cnpas. Cepis opuouuna. 2011. Ne 4. C. 33.
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establishment of certain trends and patterns of crime is impossible by
other means®. The author believes that the studying of the problem of
juvenile crime in Ukraine is that kind of complicated process which is
necessary for research method of this legal phenomenon.

Thus, methodological set of tools of the focus of the paper is to
study the system of scientifically-based general and special methods of
scientific cognition to obtain reliable data on the results of juvenile
delinquency in Ukraine and to improve the practice of its prevention.

1. Criminalization of juvenile delinquency

Taking into consideration the fact that crime in Ukraine is the most
negative part of the deviant behavior of minors, domestic criminologists
concur that juvenile crime is one of the most important problems in the
science of criminology.

L.M. Dubchak states that it is quite predictable as the young
generation is a natural reserve for social development. Breach of the
criminal law by young people is the basis for predicting the advance of
recidivism®.

Moreover, the age of juvenile offenders in Ukraine has become
younger every year. It is no secret that the level of these offenses entirely
depends on the norms of social development of the society as a whole,
its culture, the upbringing of children inside the family, at school: the
lower the level, the higher the percentage of juvenile delinquency and
the social consequences of their actions.

It’s unfortunate but juvenile crime also engages females.
Sometimes, girls outperform boys by their actions. At the same time,
criminologists are convinced that the vast majority of offenders are male
minors.

H.V. Didkivska writes that adequately reacting on the social
processes which take place in the society, juvenile crime ‘“aimed at a
certain result — to cause socially dangerous harm to the social
environment”. According to the above scholar, juvenile delinquency is a
negative social phenomenon having a self-regulating set of interconnected
elements, quickly responds to changes in society as a type of crime the

® Kymuk O. KpumiHonoriummii amani3s 3moumHHOCTI B VYKpaiHi: HAmpsaMmu
BJIOCKOHAJIEHHSI METOA0JIOTI Ta MeTouK. IIpaso Ykpainu. 2009. Ne 7. C. 53.
Hy6uak JI. 370YMHHICTh HEMTOBHOIITHIX SK BifJI3epKalieHHS! HEMOMIKIB IIKUIBHOTO
Ta BY31BCbKOTO BUXOBaHHA. [lionpuemuuymeo, cocnooapcmeo i npaso. 2006. Ne 7. C. 46.
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specifics of which is conditioned by probabilistic observation resulting
from the study of crimes and offenders aged 14-17 years”.

Domestic scholar V.A. Mozhova considers juvenile crime as a
relatively mass social phenomenon which is expressed in the statistical
aggregate of facts of unlawful (criminally forbidden) behavior of crime
perpetrators aged between 14 and 18 in a certain territory for the relevant
period®.

At the same time, among the main causes of juvenile delinquency,
the authors of the monographic research “Criminological Problems of
Prevention of Juvenile Crime in a Big City” mark as follows: inadequate
attention to the problems of minors on the part of the state and the
public; the impact of internal and external social conditions on the
commission of various offenses by minors; unfavorable situation in the
family and its negative impact, etc.’

The last cause is worth noticing because that the general and specific
reasons do not coincide as the criminality itself is not an ordinary set of
crimes, and therefore the causes of criminality cannot be considered as an
arithmetic supplement to the causes of individual crimes.

General causes of a negative influence of family create the ground
for individual criminal behaviour, conditions for the distorting of moral
education of groups and persons who have committed a specific offence.
This process is considered through the prism of their identification as
determinative, social causes of crime. All depends on the specific living
conditions where a particular person is, that is, on a lifestyle, a
microenvironment, a relevant life situation.

Analyzing the causes of the negative impact of the family on
juvenile delinquency, some scholars mention ones which are connected
with the negative conditions of moral formation of the personality in the
family. In particular, they are as follows: a poisonous situation in some
families; alcoholism of parents who sometimes accustom their children
to alcohol; quarrels and scandals; the influence of parents and other

S Hinkisceka I'. B. CiMeline Hebnaromnoayddsi B CUCTEMI JeTEPMIHAHTIB 3T0YMHHOCT1
HEMOBHOJIITHIX B YKpaiHi : MoHorpadis. Binnung : Hinan JIT/L, 2017. C. 24.
Mos3rosa B. A. IToHATTS Ta 0COOIMBOCTI 31I0YMHHOCTI HEMTOBHOMITHIX. FOpuouynuii
6iCHui§. 2014. Ne 2 (31). C.143.

Kpuminonoriyai mnpobiemMu MONEpeHKEHHST 3JI0YMHHOCTI HEMOBHOJITHIX Y
BEJIMKOMY MICTi: JIOCBiJl KOHKPETHOTO COIIOJIOTIYHOTO JOCHIKEHHS : MoHorpadis /
B. B. Tl'omina, B. II. €menssnoB, B. JI. Boanik Ta iH. ; 3a 3ar. pea. mpodecopiB
B. B. I'oniau ta B. I1. €menpsnoBa. Xapkis : [Ipaso, 2006. C. 59-61.
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relatives on family relationships, and all of these things create the
conditions for violence.

Some of these effects may be caused by the impact of genetic
factors and some — by education system within the family. Thus, the
negative influence of the family on juvenile crime is triggered by:

1) family ill-being, negligence of parental duties towards the natural
needs of children (nutrition, clothing, housing, training, recreation,
treatment);

2) physical abuse (causing bodily harm, mental humiliation,
compulsion to commit forced labor);

3) sexual abuse (rape, involvement in prostitution, etc.);

4) unresolved social and economic problems (insecurity of the
future, the difficult financial situation of the family, consumption of
alcohol and drugs by family members, begging and homelessness of
children, lack of family values, inability to protect own rights and
freedoms);

5) high level of isolation of private houses and separate apartments
that leads to the formation of the stereotype among the population “it’s
neither my headache nor my piece of cake”.

6) low level of public confidence in law enforcement bodies, and in
particular, in the police.

It seems the criminalization of juvenile crime is also affected by:

1) age and gender discrepancies between spouses;

2) poor living conditions and a significant difference in social roles
and statuses;

3) disruption of normal family structure and housekeeping;

4) mental and physical health;

5) shortcomings of psychosocial communication of spouses,
including the distinction between value orientations, levels of
emotionality;

6) regular conflicts in the family etc.

Particular attention should be paid to the sixth factor of
criminalization of juvenile delinquency — regular conflicts in the family.
The author believes the factor has a pivotal role in the genesis of family
violence. Therefore, criminogenic conflict of domestic violence should
be considered as a consequence of family contradictions, which are
contrary to socially established standards of cohabitation, the standard of
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a mode of life of the majority of law-abiding citizens and the
requirements of law and order.

In general, family conflicts are primarily reduced to increasing
divorce rates, lowering birth rates, and a growing number of unhappy
marriages. Moreover, they lead to an increase in juvenile delinquency
and crime. Such families do not fulfill their main function — the
upbringing of children.

Given the above, an unhealthy family atmosphere can provoke
aggressive behavior and contribute to domestic crime, but the family
may play a re-socializing role if its members have not lost empathy.

Many researchers believe that prevention of juvenile delinquency
requires comprehensive and multidisciplinary activities and strategies
whose participants and subjects are not only government agencies and
law enforcement bodies but also non-governmental organizations, the
private sector, volunteers etc. Strengthening and improving the
institution of the family in the country is also directly related to the
decrease in the level of domestic violence.

Given the State of Judicial Administration of Ukraine (SJA),
juvenile crime over last three years shows the urgent need to organize
and join efforts of society and the state to prevent such a crime due to its
growth.

In particular, in 2016, 6 041 criminal proceedings against 7 438
minors were under consideration of the courts of original jurisdiction. In
2016, the courts of general jurisdiction concluded the trial of 4 240
criminal proceedings of that number of cases, including:

1) 3 099 proceedings with the pronouncement of judgment (255
were based on the conciliation agreement, and 59 were the plea of
guilty);

2) termination of proceedings — 535 against 574 minors;

3) 140 indictments against 190 minors were sent back to a
prosecutor;

4) 12 criminal proceedings demanding involuntary treatment were
against 13 minors. Thus, at the end of 2016, the number of pending
juvenile criminal proceedings was 1 801.

Over 2017, the number of criminal proceedings against minors
increased by 6.1%. In 2017, the courts of general jurisdiction concluded
the trial of 4 240 criminal proceedings of that number of cases,
including:
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1) 2 854 proceedings with the pronouncement of judgment
(237 were based on the conciliation agreement, and 89 were the plea of
guilty);

2) termination of proceedings in juvenile case — 545;

3) 90 indictments against 128 minors were sent back to a
prosecutor;

4) 15 criminal proceedings demanding involuntary treatment were
against 16 minors. Thus, at the end of 2017, the number of pending
juvenile criminal proceedings was 2 536.

In 2018, the number of criminal proceedings against minors
increased by 6.8%. The courts of general jurisdiction concluded the trial
of 4 640 criminal proceedings in 2018, including:

1) 2654 proceedings with the pronouncement of judgment
(247 were based on the conciliation agreement, and 94 were the plea of
guilty);

2) termination of proceedings in juvenile case — 515;

3) 80 indictments against 138 minors were sent back to a
prosecutor;

4) 18 criminal proceedings demanding involuntary treatment were
against 20 minors. Thus, at the end of 2018, the number of pending
juvenile criminal proceedings was 2 728.

The foregoing statistics of the increase of annual pending criminal
proceedings involving minors is mainly caused by the lack of judicial
staff and the increase of criminal proceedings in their workload. It
requires the creation of a post of the juvenile judge under the local courts
that will allow other judges to relieve and to conduct proceedings on
juvenile delinquency professionally.

In domestic criminology, the following scholars pay attention to the
study of juvenile crime and application of effective preventive measures:
I.K. Andriiv, Yu.A. Ambrosimova, A. M. Babenko, V.M. Burdin,
K. S.Varyvoda, V.O. Hlushkov, V.V.Holina, V.K. Hryshchuk,
L.M. Davydenko, H.V.Didkivska, 1.M. Danshyn, O.M. Dzhuzha,
V.P. Yemelianov, A.P. Zakaliuk, O.M. Kostenko, V.l. Lanovenko,
O.M. Lytvak, 1.V. Odnolko, V. A. Mozghova, M.I. Panov,
O.M. Podilnyk, O.S. Steblynska, I.K. Turkevych, A.P. Tuzov,
N.S. Yuzikova, S.S. Yatsenko et al.

According to domestic scholar N.S. luzikova, research studies of
the problems of juvenile delinquency as well as the conceptual
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approaches to the formation of policy on juvenile crime have not yet
been analyzed comprehensively.

As the above-named scholar states, despite the numerous research
papers devoted to the problems of juvenile delinquency and measures for
its prevention, nowadays, no comprehensive studies are covering the
problem of the interconnection of socializing functions of the social
institutions and juvenile crime at the multidisciplinary level. Juvenile
crime is characterized by certain innovations compared to one of the
Soviet period. The crimes are committed with extreme cruelty and
cynicism; their organised nature and autonomy, arms and resources
provisions are growing®.

Furthermore, it should be noted that juvenile crimes are due to their
idleness, lack of entertainment and clear motivation for the future.
Absence of parental supervision is a distinguishing feature of the modern
juvenile offender.

According to the data of the school of sciences “Intellect”, juvenile
offenders are mainly represented by those who at the time of crime
commitment neither worked nor studied — they just dawdled, consumed
alcohol, tobacco, drugs. Moreover, in trying to become popular, they
openly adhere to values that are condemned by the staff of the
correctional facility.

Moreover, one -third of the convicted juveniles serving their
sentences in correctional colonies committed crimes together with
adults, mostly under their direct supervision. Usually, these adults
already had a criminal record and deliberately involved young people in
illegal activities®.

Besides, juvenile delinquency, as defined by most criminologists,
has a predominantly group nature. As a rule, greed, revenge, jealousy
and hooliganism act as triggers of juvenile crime.

O.S. Steblynska in her research marks that socially dangerous
consequences of juvenile crimes committed in a state of intoxication
require not only the application of socio-economic, medical, legal and
other measures of influence but also the implementation of scientific and

® JOsikoa H.C. TIpobremMa KpUMIHAIBHO-TIPABOBOIO 3aXHCTy IHTEpECiB

HEMOBHOJIITHIX : MoHorpadis. Hinponerposcbk : Buna-so J[HimponeTrpoBchkoro yH-ty,
1999. C. 3.

Marepianu y3arajdbHEHHST HAyKOBHX 3M00yTKIiB mIkoiu «IHTenmekT» / ykiamadyi:
I. I'. boratupros, A. I. boratupros, M. C. Ily3upsos. Kuis, 2017. C. 11.
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theoretical study of the condition, the determinants of the spread and the
search for effective methods of preventing this dangerous socially-legal
phenomenon™.

According to criminological indicators, juvenile delinquency should
be gradually reduced or kept at the same level over the coming years in
the structure of crime in Ukraine as a whole. All will depend on
significant demographic changes, improvements in the economic and
family and domestic spheres, the development of a democratic state of
law in the framework of lawmaking and law enforcement activities on
the prevention of juvenile delinquency.

Besides, among all regions of Ukraine, domestic criminologists
O. M. Lytvak and I. V. Odnolko mark the largest number of juvenile
drug crimes in Dnipropetrovsk, Luhansk, Donetsk, Kharkiv and Kyiv
regions™.

2. The causes and conditions of juvenile crime

In the process of studying the causes and conditions of juvenile
crime, it is obligatory to consider them together as they cannot be
examined separately from one another. However, according to the
research, causes and conditions of juvenile crime depend on
criminogenic motivation, the socially negative needs of the minor, the
desire to solve problems as an adult at the level of own interests, which
are manifested when committing a crime,

Therefore, the causes and conditions of juvenile delinquency can be
considered as general, in-depth, stable relationships and trends that
determine the nature of a particular crime, the contradictions forming it.
Among the main causes and conditions of juvenile delinquency are as
follows:

1) family sphere. The author supports the standpoint of
O. M. Dzhuzha that the negative influence of the surrounding
environment, in particular family plays a decisive role for a juvenile

19 Cre6nunceka O. C. 3anobiranss 3JI0YMHAM, Kl BUMHSIOTHCS HEIMOBHOJITHIMU B
CTaHl cm’siHiHHA: MoHorpadis. IBano-@®pankiBcek, Hangipua: 3AT «HansipsHchka
TIpYKapHs» 2011. 280 c. ' . o

JIutBak O. M., Ognonbko 1. B. 3anmo6irandst HApKO3JTOYNHHOCTI HEMOBHOJITHIX B
VYkpaiHi KpuMiHaJIbHO-TIPAaBOBUMH 3acobamu : MoHorpadis. JJuenponerposcok : JJAYBC,
2012. C. 123.
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offender™. It is a bad influence on the part of parents or other family
members that shape a personality through behavior and actions.
Difficult financial terms can be a motivation for committing a crime at
a young age.

In such families, as the domestic scholar I.K. Andriiv states, there
Is @ mood of hopelessness, social envy and resentment due to a difficult
financial situation. Without social support, these circumstances trigger
crimes — theft, hooliganism etc.; — negative impact of the immediate
environment — domestic, educational, production, both peers and
adults — incitement of adult offenders; quite often such situation is
connected with the previous involvement in drunkenness, gambling
games, other forms of criminal antisocial behavior in combination with
propaganda of “advantages” of criminal life™.

In the literature on criminology devoted to juvenile delinquency,
the record shows that most of the perpetrators of violent crimes were
subjected to humiliation and punishment in childhood as well suffered
from cruelty and violation of adults;

2) social sphere. Homelessness and child neglect often force
children to commit petty offences as in such a way they try to get their
attention or take revenge on the outside world. There is an unfavorable
situation in secondary general institutions. If the school administration
does not provide adequate control and educational measures, the risk of
juvenile delinquency is significantly increasing.

In this regard, we draw attention to the research of domestic
scholar O.M. Podilnyk who believes that sometimes juvenile offenders
have an inherent sense of shame, however, in a weakened form, that
often makes them unrestrained and violent that complicates their
condition even more. Who is guilty? No doubt, adults are, as they have
been unable to give due attention to their children and help them in a
black moment. It is possible to minimize the phenomena of juvenile
crime by joint efforts and intelligent approach.

However, as the abovementioned scholar marks, minors have a
natural striving for self-assertion, the desire to be a leader in a group
combined with limited capabilities can be manifested in a particular

2 TIpodinaxruka 3mounuis : migpyd. / O. M. hkyxa, B. B. Bacunesuu, O. ®. I'ixa
Ta iH. ;.3ar. peit. O. M. [Ixyxu. K. : Arika, 2011. C. 56.
AngnpiiB I. K. [IpuunHM 3709MHHOCTI HEMOBHOJITHIX Y CBITJII KPUMIHOJIOTTUHUX
Teopiit. Bicnux Jlvgiecvokozo yn-my. Cepis opuouuna. 2002. Bun. 37. C. 471.
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crime specifically. Thus, during the offences against a person, there is
senseless cruelty, infliction of numerous injuries on the victim*.

Particular attention should also be paid to the impact of the Internet
on juvenile delinquency. K.S. Varyvoda believes that modern
development of technologies influenced on the fact that most minors
nowadays prefer computer games and the Internet but not walking
outside. The all-encompassing popularity of social networks among
young people often causes various unpleasant and difficult situations in
the context of the insufficiently formed psyche and consciousness, when
there is no full comprehension of the difference between good and evil.

According to the above scholar, modern minors live in the
information society where any media product is a kind of advertisement
of lifestyle and certain values that influence the outcome of their
choices. Teen psyche is often not mature for an information blow-up and
becomes quite vulnerable without adequate protection™.

It also worth turning attention to the viewpoint of the domestic
criminologist A. M. Babenko who states the system of prevention of
juvenile delinquency has to take into account particular regional
peculiarities and include the following components:

a) assessment of the criminogenic situation of the region based on
the comparison with socio-economic indicators of a particular region;

b) comparison with national indicators and crime trends;

c) analysis of the effectiveness of crime prevention in the region;

d) identification and elimination of criminogenic factors that cause
juvenile delinquency in a particular region;

e) taking into account the positive experience of combating juvenile
delinquency in other regions and countries of the world;

f) development of regional programs for the prevention of juvenile
delinquency and combating neglect among minors;

g) harmonization of regional programs for the prevention of
juvenile delinquency and combating neglect with integrated programs of
socio-economic development of the region®®.

14 IMomineauk O. M. OcCoOIHUBOCTI 37I0YMHHOCTI HEMOBHOJITHIX XIHOK. [Tumanmns
60p0n%§»6u 31 3104unHicmio : 30. HayK. mpaib. X., 2004. Bum. 8. C. 124.
Bapusona K. C. Indopmariiiina 6e3neka mijnitkiB B [nrepaer-mepexi. 2016. Ne 3.
C. 365.
1% BaGenko A. M. 3anoGiraHHs 37T0YMHHOCTI B perioHax YKpaiHH: KOHIENTyaIbHO-
METOJIOJIOTIYHMH Ta MpaKceooriyHuil Bumip : Monorpadis. Oneca : OAYBC, 2014. C. 243.
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3) criminal sphere. According to domestic criminologists, a serious
challenge in the prevention of juvenile delinquency is the negative
impact on minors by the organized crime groups. A situation where
minors are actively involved in committing subordinate or direct
criminal acts becomes more popular.

The entertainment network for minors created with the direct
participation of the organized crime contributes to their drag into the
consumption of drugs, psychotropic substances and precursors, alcohol
and equally dangerous ideology of rejection of established social norms
that is expressed in minors’ unwillingness to study and work.

As a rule, juvenile offenders take well so-called criminal
romanticism and consider it as the manifestations of courage, bravery,
“masculine strength”. It is general practice they don’t think about
harmful, sometimes tragic side of criminal acts, and therefore they do
not have it on their mind and cool on the victims.

The majority of juvenile offenders show, verbally and by virtue of
activity, high self-esteem, low level of understanding of responsibility
for their actions, lack of shyness, sympathy for other people.

According to domestic criminologist V.M. Burdin, it is introduced
values and behaviour models, which are approved or not approved by
the society, through the video culture, and mutual influence of
institutions of video culture and dominant values of youth environment
is carried out"’.

In the context of prevention of juvenile delinquency, the author
shares the idea of Yu. A. Ambrosimova who marks that such prevention
will be more effective and efficient when it is addressed, oriented on
specific individuals, conditions and activity. For this very reason,
improvement of the effectiveness of the activity on prevention of
juvenile delinquency is closely related to the regional characteristics,
cause factors and complex social impacts that can be identified and
taken into account at the regional level and which can be subject to
preventive measures™.

Highway route map for the prevention of juvenile crime
envisages:

17 . . . .. . . ..
Eyp,[[lH B. OcobauBocri KPpUMIHAJIbHO1 B1AIMOBIJAJIBHOCT1 HEIOBHOJITHIX B

VYxpaini. K. : Arika, 2004. C. 89-90.
! AbpocimoBa HJ. A. 370uYMHHICTH HEMOBHONITHIX Ta 3amoOiraHHs il Ha
perioHanbHOMY piBHi : aBToped. Aninpo. 2009. C. 19.
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— creation in Ukraine of powerful information and analytical
support for the prevention of juvenile crime, that is, based on legal,
organizational, technical and methodological fundamentals — purposeful
activity on gathering, processing, storage, use of information necessary
for the effective functioning of the system for the prevention of juvenile
delinquency.

As a result of such activity, it is obtained information on the status,
dynamics and structure of crimes committed minors, the impact on that
kind of crime of the socio-economic status of the state, the activities of
the subjects of its prevention;

— normalization of living conditions and education of minors,
improvement of social environment. Unfortunately, the lack of state-run
programs for support of minors shows that the state has delegated the
function of children upbringing only to family. Moreover, domestic
legislation on children’s rights is still incomplete taking into account that
there are significant reserves for further legal actions on minors.

It is a case of the inconsistency of state policy in carrying out its
international obligations to provide children with the standard of living
that is necessary for their physical, mental, spiritual, moral and social
development, protection against abuse and “‘careless”™ attitude. It is high
time for the adoption of a unified law on children’s rights.

It seems the family, unfortunately, is not able to get through the
problem of proper, law-abiding education of the child independently.
Moreover, if a family experiences violence, children can automatically
adopt it as a means for resolving conflicts or getting a wish.

Primarily, they transfer these skills to the external environment in
kindergarten and school, then to friends and close relationships and,
consequently, to their families and children. At the same time, children
recognize that pressure and aggression lead to the desired result and
don’t look for other ways for communication with people;

— cooperation of police officers with the authorities and academic
staff of education institutions to conduct preventive conversations,
lectures not only for school children and students but also for teachers;

The very school is a universal mass social institute of positive
socialization of minors under the condition of its normal functioning.
A school is a place where one can implement educational and preventive
potential without any obstacles and apply modern approaches to working
with children to form their anti-social motivational behaviour.
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— running various subject-matter events with minors by authorities
of the police, education sector, social services, libraries. For example, to
discuss what offense is, punishments are prescribed for their
commission. Screening of documental films on juvenile delinquency is a
very effective way of influence on young spectators as it is possible to
develop one of many topics (orally) for hours without effect, and the
visible material seen with own eyes changes the perception of boys and
girls of many things;

— conducting raids by police squads to identify the facts of
attendance of shopping and entertainment centers by minors under
16 years of age without parents at after 10 pm. If such facts are found,
the parents are subject to Art. 184 of the CAO of Ukraine for improper
fulfillment of parental responsibilities;

— preventive registration of minors, who are inclined to commit a
criminal offense, in the police. It is expedient to agree with A.P. Tuzov
who wrote in the last century that “prevention of juvenile offenses
contributes, on the one hand, to the adequate upbringing of the younger
generation and, on the other, to the eradication of offenses as a whole”.
In the context of individual prevention, the possibility of crime
commitment is anticipated by eliminating the external and internal
factors which determine the decision on its commitment.

In each case, the decision in individual-preventive influence is taken
towards a particular person, who has a disposition towards crime
commitment. It is another story when the measures are taken against a
group which has a criminogenic influence on a person who is under
prevention effect. In this case, the purpose of the effect is to improve the
deviations of the person and his behavior, which requires a broader
application of the forms and methods of such influence by the subjects
of prevention.

Individual prevention also includes such influence when its object is
a group of persons or a work collective. A characteristic feature of
individual prevention is a deliberate positive effect not on a separate
isolated factor or element of the causal mechanism of individual criminal
behavior but on the whole set of causes that may determine criminal
behavior.

¥ Tys08 A. I1. Ipodinaktika npaBomopyuess cepex Monoxi. K. : Bua-Bo momir. 1-
pu Ykpainn, 1978. C. 62.
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Juvenile offenders, who break norms of behaviour established in the
society, abuse alcohol and drugs, kick up a row, ignore parents’ demands
for proper behavior, react aggressively and inadequately, need special
attention on the part of bodies of the National Police, in particular:

- preventive registration of such persons;

- administrative accountability for the crimes committed,;

- close cooperation between the police and the public in identifying
violations rules of conduct in the community by minors, etc. Besides,
according to crime statistics, the very close cooperation between the police
and the public most often makes it possible to prevent juvenile crime.

Among modern measures for prevention of juvenile crime by the
police, it is essential to mark as follows: involvement of cliff dwellers in
the protection of public order in their district; provision of
recommendations for reinforcing the front door with metal and putting
metal bars on the windows; positively cooperate with courtyard cleaners
and watchmen in the context of detection of juvenile offences; creation
of guard detachments under the settlement communities.

Finally, it should be noted that a crucial measure to prevent juvenile
delinquency is the availability of relevant political will as a basis for
such prevention. It is the political will that determines the content, and
hence the effectiveness of the other two main factors in crime
prevention — the proper legal framework and the activities of law
enforcement and other bodies towards its application. The latter,
depending on the political leadership of the state, can be used for
different purposes, with different efficiency factor.

According to domestic criminologist L.M. Davydenko, in the
context of lack of the political will, the most perfect legal support for
crime prevention, including juvenile delinquency, is doomed to
declarative existence and the activity of law enforcement agencies — to
simulate counteraction to criminal acts®.

CONCLUSIONS

The authors study the problem of juvenile crime, which gives
grounds to argue that 14-16 years are an age range of its criminological
manifestations among minors. Besides, it is the age when most minors

20 Hasunenko JI. M., bauaypka A. A. IlpotuBojeiicTBre MPEeCTYMHOCTH: TEOPUS,
MpaKTHKa, IpoOiemMsl : MoHoTpadisa. X.: M3n-Bo Ham. yu-Ta BHyTp. nemn, 2005. C. 31.
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are under the influence of adult crime and, consequently, they are most
often exposed to the various temptations and desires to get everything
they want immediately.

On the other hand, it is established that juvenile crime by its nature
has a venal, venal-violent and violent orientation. At the same time,
almost half of the crimes committed by minors belong to the category of
serious and particularly serious ones. And this is the biggest problem of
juvenile delinquency. Unfortunately, police officers today do not have a
criminological set of tools to prevent such crime, thus creating distrust of
the police in the country.

Among the most typical juvenile crimes, it is worth marking a theft
(characterized by the theft of items made of ferrous and non-ferrous
metals, so-called home burglary, thefts in booths, crowds, motor
vehicles, etc.).

Thus, the analysis of criminological literature gives grounds to
conclude that a significant place in the system of criminogenic factors of
formation of a child’s personality is occupied by deficiencies in the work
of educational institutions, in particular, preschool, secondary and
extracurricular educational institutions, training schools, orphanages,
foster homes that along with the indifference to children in the family,
society and a number of other criminogenic factors cause an increase of
juvenile delinquency.

SUMMARY

Scientific domestic literature considers the problem of juvenile
crime in Ukraine and measures for its prevention as one of the most
topical. The paper substantiates the idea that modern strategy for the
prevention of juvenile crime should be developed taking into account
moral principles and traditional values of Ukrainian society which are
aimed at building up the family and moral health of a child. Based on the
analysis of scientific papers of domestic scholars, the authors specify the
reasons and conditions for the origin of that kind of crime in the modern
context and propose own highway route map for the prevention of
juvenile crime.
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VIOLENT CRIME IN PENAL INSTITUTIONS:
CRIMINOLOGICAL CHARACTERISTICS

Bohatyrova O. 1., Bohatyrov A. I.

INTRODUCTION

The commission of the violent crime by prisoners in penal
Institutions is not only a dangerous encroachment on the goals and
objectives of justice, the adequate functioning of the State Criminal-
Executive Service of Ukraine (SCES of Ukraine) but also a real threat to
the life and health of both prisoners and the staff of the penal
institutions.

In addition, over three recent years, prisoners have committed
415 crimes in the penal institutions of the Ministry of Justice of Ukraine,
and its vast majority is related to violence. Their social danger is caused
not only by quantitative indicators but, as a rule, by threats of a large
number of prisoners oriented on the conflict both among themselves and
with the staff of the penal institution.

Thus, crimes committed in penal institutions are always of public
attention, subject of discussion for Ukrainian and international human
rights organizations, and they are often politicised.

Consequently, criminology, whose modern development provides
strong evidence of its potential to be the most important tool for
determining the degree of reliability of scientific substantiation and
prediction regarding the prevention of crime among prisoners in
penitentiary facilities, is an integral part in this process.

Theoretical problems of violent crime in penal institutions have
been discussed by the following domestic and foreign scholars:
Ya.S. Bezpala, |.H.Bohatyrov, O.V.Brynzanska, L.D.Haukhman,
O.M. Dzhuzha,  A.l. Druzin,  B.C. Ishyheiev, 1.V. Kernadzhuk,
I.1a. Kozachenko, N.l. Korzhanskyi, V.N. Kudriavtsev, N.F. Kuznie-
tsova, S.V. Nazarov, I.H.Prasolova, A.A. Piontkovskyi, A.l. Raroh,
O.N. Rumiantsev, A.V. Tkachenko et al.

Studying the violent crime in penal institutions, the authors can’t
ignore the definition “violence” which is used to describe different
phenomena and determined in broad and narrow senses. Violence is
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identified as a category of sociology (broad) and as a criminal category
(narrow). In the course of discussions that have been lasting for over a
hundred years, there has been a change of concepts which the parties do
not notice. Using the same term, opponents differently interpret it.

According to the definition of the World Health Organization,
violence is the intentional use of physical force or power, threatened or
actual, against oneself, another person, or against a group or community
that either results in or has a high likelihood of resulting in injury, death,
psychological harm, maldevelopment or deprivation®.

The above definition combines the intentionality and de facto
commission of an act of violence regardless of its outcome, and the use
of the words “use of power” extends the traditional understanding of the
nature of the act of violence by including violence acts into the concept
whose source is power over a man, that is, threats and intimidation.
However, the definition is a wide-ranging concept for its application in
criminal law; particularly, it is controversial to use the power, which in
the authors’ opinion, is not a common phenomenon and has a different
meaning in jurisprudence®.

The Special Part of the Criminal Code of Ukraine uses the term
“violence” in more than 40 articles of the Special Part as a constructive
or qualified feature of some crimes of individual types. Violence
involves not only the whole range of violent actions covered by the term
“violence” but also criminal phenomena defined by other terms
describing actions that, in the scholars’ opinion, are “violence” in its
broadest sense, or “violence” as a form of its manifestation.
L.D. Haukhman writes: “Sometimes, there are actions which are
essentially violence or may be manifested in violence or the mentioned
consequences of violence in the form of death or personal injury””.

Unfortunately, the Criminal Code doesn’t define the concept
“violence” providing scholars with an unlimited area for research and
scientific discussions. Although most scholars are limited to the listing
of force actions and their consequences, some interpretations of
“violence” seem like the definition of a criminal act.

! Hacunue u ero BiusiHHE Ha 370poBbe. JlOKIaa O CHTYaLUH B MHpE / HOJ ped. DTheHHA
I. prranz[p / lep. ¢ anrn. M: U3narensctBo «Becs Mup», 2003. 376 c.
BCZ[MIZLCBKI/II/I O. B., borartupsoB A. 1., Hekpacos O. O. Breua B’s13HiB 3 MiCIlb HECBOOO !
(MDKFaJ'IYBGBe L[ocmL[)KeHHﬂ) moHorpagis. K. : Bl «laxopy, 2015. C. 26.
® l'ayxman JI. JI. Hacuime Kak CpeacTBO COBEpIIeHHs pecTymienus. M., 1974. C. 74.
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Thus, P.N. Nazarov renders violence as a volitional, socially
dangerous, unlawful, guilty action, with the use of physical or mental
force trespassing on public relations ... protected by the laws specified in
the Special Part of the Criminal Code ... and harming or threatening
them, which is expressed within the scope and intensity of the law®.

L.D. Haukhman®, R.D. Sharapov®, L.V. Serdiuk’ et al. presented
their fundamentally different definitions for the category concerned.
V.I. Symonov divides modern ideas into four groups: a)the use of
physical force towards the victim; b)any influence on the physical
integrity of the victim; c) the influence on the victim, which may involve
striking blow(s), causing bodily injury or death; d) any unlawful action
towards the body of another person against his will®.

Analysing the dispositions of the norms of the CC of Ukraine, one
can conclude that the legislator considers the concept of violence as a
cause of death, grievous, moderate, and mild harm to human health,
bodily blows or commission of other violent acts that provoke physical
pain to the victim. In general, the authors agree with P.E. Tokarchuk,
who claims that the category “violence” cannot be defined in the
Criminal Code of Ukraine as a concept because it is evaluative one and
selectively contains several particularly aggressive forms of physical
coercion due to which it should be cleared up®.

Consequently, without digging too much into a scientific discussion
based on the above, the authors propose own alternative for the
understanding of the concept “violence” in the criminal sense. Violence
Is considered as the intentional unlawful use of physical force using
weapons and objects, which may be used as weapons, other objects or
substances or without such towards another person, aimed at the
violation of physical integrity or damage to health or deprivation of life.

In the crimes under consideration, except crimes related to infliction
of bodily harm, violence is used during committing penitentiary crimes,

* Hazapos I1. H. K Bompocy o Hacumuu npu rpabexe um pasboe. Tpyowr Kuescroii BIII

MOOHCCCP Kues, 1968. Brm. 1. C. 91.

FayXMaHH I[Bopb6acHaCHHLCTBeHHLIMHr[oc;{raTenLCTBaMI/I M., 1969. C. 7.

H_IapaHOBP J1. ®uznueckoe Hacuiaue B yronosaom npase. CII6., 2001 C. 3L

" Cepmox JI. B. HacHIbHUKH M HX KEPTBbI: KPUMHHOJIOIMYECKOE H YTONOBHO-IPABOBOE
uCCIIe10BaHHE. VYa, 2002. C. 16.

® Cumonos B. U. VronoBHO-IIpaBoBas XapakTepHCTHKA (DU3MUECKOrOHACHIHUS : aBToped.
TcC. ... KaHJ. 1opua. Hayk. Cepmiosck, 1972. C. 16.

Tokapuyk P. E. Hacmime kak cocTaBooOpa3ymOIuil NPHU3HAK XWIIEHUH: BOMPOCHI
YrOJIOBHOM OTBETCTBEHHOCTH : aBTOped. AuC. ... KauA. ropua. Hayk: 12.00.08. Omck, 2008. C. 14.
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that is, actions which disorganize the work of correctional institutions,
and escape from the institutions. In article 393 of the CC of Ukraine,
violence is a qualifying feature during the escape from a penitentiary
institution or custody by a person who serves his/her sentence of
Imprisonment or arrest, or who is under pretrial detention.

Moreover, the above is qualified if it has been committed with the
use of violence threatening to life or health, or with the threat of such
violence as well as with the use of weapons or objects utilizing as
weapons. In other words, violent crime in penal institutions is not only
dangerous for life or health, but it also requires an individual
qualification as a whole.

Purpose of the article is to study violent crime in penal institutions
through the prism of criminology and to identify the determinants of the
negative phenomenon to develop relevant preventive measures.

In order to get a vision of the extent of violence in the penal
Institutions over the last five years, the authors have analyzed statistics,
which, unfortunately, is not based on all canons of statistical
generalization as there is no access to all information units. However,
due to the available data, the authors analyze some of the modern causes
of violence in penal institutions.

1. The commission of a new crime by a prisoner
in the penal institution

Undoubtedly, the commission of a new crime by a prisoner in the
penal institution is an extraordinary event, or as I.M. Kopotun calls it, an
extraordinary event of criminal nature in the penal institution'®. First of
all, malicious defiance of authorities of the penal institution, escape from
the institution of confinement disorganizing the functioning of
correctional institutions, murders of convicts or the staff of penal
institutions cause a negative resonance in society, adversely affects the
authority both a criminal executive system and the entire system of law
enforcement and judicial bodies.

According to O.0. Stulov, the state of crime in penal institutions for
2004 — 2008 indicates that the bulk of crimes are committed by prisoners
who are serving custodial sentences. Thus, an analysis of the crime for

¥ Konorys 1. M. TTOHATTS HaA3BHYAMHMX MO KPUMIHAIEHOIO XapakTepy B KpHMIHATIBHO-
BHUKOHABUYMX YCTaHOBaX. [lie0ennoykpaincoruti npagnuyuti yaconuc. 2012, Ne 3. C. 40.
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2008 shows that 536 criminal cases were initiated during a year against
persons sentenced to imprisonment as compared to 489 cases in 2007
(2006 — 411, 2005 — 386, 2004 — 324 criminal cases). Almost 60% of
their number is cases are commenced based on “preventive articles”
(arts. 342, 345, 390, 391 of the CC of Ukraine). Compared to 2007, the
number of escapes of prisoners from penal establishments with
minimum-level security with less strict conditions of detention (former
colonies-settlements) increased the number of deliberate killings by
100% and the serious injuries that caused the death of the victims by
200%. At the same time, the number of prisoners’ escape from custodial
institutions was reduced by 66.6%"".

Therewith, many crimes committed by prisoners in detention
facilities are peculiar only to this category of persons since the
perpetration is possible only while they are serving their sentences. In
particular, they involve: 1) evasion of punishment not related to
imprisonment (Art. 389); 2) evasion of a sentence in the form of
restriction of freedom and the form of imprisonment (Art. 390);
3) malicious disobedience to the requirements of authorities of a penal
institution (Art. 391); 4) actions that disorganize the functioning of penal
institutions (Art. 392); 5) escape from prison or custody (Art. 393);
6) escape from a specialized medical establishment (Art. 394).

Thus, despite the sharp decrease in the number of prisoners from
149,000 in 2009 (186,000 in 2013) to 60,000 in 2018, the number of
reported crimes committed in penal institutions has a disappointing
trend. The above fact is also confirmed by statistical reports of the
State Judicial Administration, analytical reports of the State
Department of Ukraine on the Execution of Sentences, the State
Penitentiary Service of Ukraine and the Ministry of Justice of Ukraine
for the period 2008-017.

According to official statistics, a specific feature of crimes, which
have been committed by prisoners in penal institutions over the last
10 years (2009—-2018)", is a tendency to a significant reduction of their
number with some dynamic fluctuations. In particular, if during the

" Crynop O. O. XapakrepucTHKa 3IOYHHHOCTI 3aCy[KEHHX B YCTAHOBAX BHKOHAHHS
nokapanb. [epocasa ma pezionu. Cepia: Ilpaso. 2009. Ne 4. C. 126.

2 Cratuctuuna imopmanis IIpo 3apeecTpoBaHi KpUMiHANBHI IIPABONOPYLICHHS Ta
pe3ynbTaTu X JIOCYJI0BOT'O po3ciiTyBaHHS 3a 20112017 pik. URL:
https://www.gp.gov.ua/ua/stat.html
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period (2009-2010), the number of crimes decreased from 422 to 404 in
2010 and in 2011-2012, the absolute rate of crime among prisoners
increased from 465 to 576 in 2012, respectively.

However, further, in the dynamics of fluctuations, there was a slight
decrease in the absolute number of crimes committed by prisoners in
penal institutions — from 324 in 2013 to 298 in 2014. In the following
years, the dynamics of fluctuations were associated with a slight increase
in the absolute number of crimes committed by convicts in prisons from
302 in 2015 to 314 in 2018.

2. Classification of crimes in penal institutions

The very high latency of violent crime in penal institutions is
associated with some shortcomings in the system of performance
evaluation of correctional facilities. Besides, it should be noted that
the showings for 2014-2018 don’t include statistical indicators of the
number of crimes committed by prisoners in penal institutions which
are located in the temporarily occupied territory of the Autonomous
Republic of Crimea and some areas of Donetsk and Luhansk regions.
The authors divide crime in the penal institutions into three groups.

The first group includes penitentiary offenses: escape from
imprisonment or custody, malicious disobedience to the requirements of
authorities of correctional institutions, which generally are more than
half of all crimes committed in prisons.

According to quantitative indicators, the authors attribute crimes in
the distribution of narcotic drugs, psychotropic substances, their
analogues or precursors to the group. In particular, the level of the
crimes has recently increased that may indicate the inaction of staff of
penal institutions in the prevention of these crimes.

At the same time, taking into account the latency of these crimes,
the dynamics likely indicate the random nature of indicators rather
than the actual state of crime in the institution. At the same time, the
increase in the distribution of narcotic substances in penal institutions
may indicate an intensification of the influence of the criminal
subculture.

The third, however, no less dangerous than other types, group
involves violent crimes: intentional homicide, attempted murder,
intentional grievous bodily harm, hooliganism, threat or violence.
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Also, it is necessary to distinguish thefts in penal institutions as an
individual category. Predominantly, prisoners take things of other
prisoners that leads, as a rule, to physical altercations following the
traditions of the gangland. Frequently, personal belongings and food and
parcels are penetrated by those who are leaders in the penal
establishment. Experience has proven that the above facts are often
hidden from authorities of penal institutions, or when the facts come to
light, they either are ignored, or disciplinary actions are taken.

While studying violent crime among convicts in penitentiary
Institutions, criminologists rarely pay attention to the study of prisoners,
the processes and phenomena that occur inside and mainly focus their
efforts on the criminal aspects of the problem.

Individual research makes it possible to look at such crime through
the prism of victimology. In particular, structural and functional analysis
of victimhood of the convicts in connection with the criminal activity of
the SCES staff during professional activity deserves special attention.
The basic provisions of such an analysis are synthetic and, at the same
time, differentiated attention to the victimology-relevant personal
(structural victimogenic factors) qualities of prisoners and their
manifestations in psychophysical activity (functional victimogenic
factors) in a particular social context where the employee of SCES is
involved anyway.

However, criminological insight is somewhat broader and implies
its expression in real life, which inevitably involves a number of
restrictions and risks in the context of social isolation. Thus,
Ya.O. Likhovitskyi presents them as follows:

1) forced contact with the staff of the SCES while performing the
duties of a convict and with the exercise of the relevant rights;

2) limited movement, choice of location;

3) in the conditions of restricted access facilities of closed penal
institutions; limited arsenal of actually available personal, including
legal, physical protection tools, especially in the context of unlawful
behavior by the SCES staff. For example, the inability to use telephone
promptly, to use means of individual protection, in relation to which the
regime of correctional facility set well-known restrictions, etc.

4) low efficiency of control system over the observance of the rights
of prisoners, their protection;
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5) prisonization of a person, a disruption or a significant limitation
of his socially useful connections (labor, family, leisure, etc.). In this
sense, victimhood of convicts can be defined, first of all, as a status™.

Thus, the insufficient elaboration of the scientific problem under
consideration at the doctrinal level cannot adversely affect the
functioning of the penal institutions of the Ministry of Justice of
Ukraine. Moreover, the lack of a criminological basis for a common
cross-branch method of preventing violent crime among convicts leads
to difficulties and contradictions in the formation of individual measures
of its preventive activity.

This, in turn, reduces the scientific and practical value of improving
the current legislation and methodological recommendations,
complicates their implementation in the practical activity of the penal
institutions of the Ministry of Justice of Ukraine.

Analyzing violent crime among convicts, it should be remembered
that with the development of penitentiary criminology of Ukraine on
crime in penal institutions, it is not only a complex, multidimensional
phenomenon, but most important that it is conditioned by the need for
scientific and theoretical comprehension and study of crime problems
among convicts; its features are as follows:

- commission of crimes by the convicts; a lack of control and
supervision over them on the part of the staff of the penal institutions;

- increased risk of serious consequences for both staff and prisoners;

- inadequate control over crime by the authorities and staff of penal
institutions, etc.

At the doctrinal level, a strong argument in favor of analyzing
violent crime in penitentiary institutions of the Ministry of Justice of
Ukraine is a lack of proper legal regulation of public relations in the area
of crime prevention in penitentiary institutions and public evaluation of
the effectiveness of crime prevention activities in the institutions under
consideration.

According to the modern theory of penitentiary criminology, violent
crime in penal establishments is the result of the correlation of
criminogenic factors (causing crime among convicts) and anti-
criminogenic factors (causing its prevention in penitentiary institutions).

3 1 Jlixopinpkuit SI. O. XapakTepuCTHKA BIKTMMHOCTI 3aCy/DKEHMX B aCIEKTi 3IOYMHIB y
chepi ciy:k00BOi MisUIBHOCTI, IO BYMHAIOTHCS NpaliBHUKamMHu JlepkaBHOI KpUMIHAIBHO-
BHUKOHABYOI cllyk0u Ykpainu. @opym npasa. 2017. Ne. 1. C. 90-91.
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In terms of the determinants of violent crime in penal institutions,
the authors identify objective (external) and subjective (internal)
manifestations. In particular, objective (external) ones include:
shortcomings in the activities of agencies and institutions of penalties of
organizational-legal, living, social-educational, practical, technical
nature, which support and sometimes stimulate the action of subjective
and objective causes of crime in penal establishments™.

Moreover, most of modern criminological studies of violent crime
In penitentiary institutions, for objective and subjective reasons (analysis
of previous studies despite their obsolescent nature, constant discussion
of the problem; criticism and comments, etc.) have not formed a
strategy and tactics for relevant practical activity and criminological
influence on the state policy of crime prevention in penitentiary
institutions and probation of the Ministry of Justice of Ukraine.

It is expedient to mark that general measures for prevention of
violent crime in penal establishments provide for:

- further gradual improvement of the conditions of serving the
criminal sentence and gradual approximation of these conditions to the
requirements of international standards and positive experience of
serving sentences in the leading countries of the world;

- creation of conditions for maximum involvement of convicts in
work activities;

- search for new forms and methods of educational and preventive
work with prisoners and qualitative improvement of their content.

Thus, analyzing violent crime in penitentiary institutions among
prisoners through 2009 to 2018, the authors find that it is largely
determined by the same criminogenic factors that have been identified
before, but today, crime among convicts is becoming more threatening
and dangerous for penitentiary institutions.

Moreover, its constant instability indicates insufficient results of
anti-criminogenic factors. By the way, the system of prevention of
violent crime in penitentiary establishments in the years under

" 3y6os JI. O. Jleski muTaHHs 3anoGiraHHs TEHIiTEHIiapHii 3mounMHHOCTI. [epoicasna
nenimenyiapna ciysicoa Yxpainu: icmopis, cb0200eHHs mMa NEPCneKmusu pO3GUMKY V CEImIi
MIJICHAPOOHUX nenimenyiapuux cmanoapmie ma Kownyenyii Oepowcasnoi nonimuxu y ceepi
peopmysanns [epacagHoi KpUMIHATLHO-GUKOHABYOT cyacou Ykpainu, 3ameepodcenoi Yxazom
Ipesudenma Yxpainu 6i0 8 aucm. 2012 p. Ne 631 : marepianu MiXKHAp. HayK.-pakT. KoH(., Kuis,
28-29 6epesns 2013 p. K. : [epxaBHa neniteHuiapHa cinyx0a Yxkpainu, 2013. C. 373.
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consideration led to the actual reduction of such crime. It was especially
observed until 2013.

In the crimes under investigation, violence, in addition to crimes
related to the infliction of bodily injury, is also used during the
commitment of prison crimes; violence is a qualifying feature during the
escape from a prison, from arrest or from custody, which is committed
by a person who is serving his sentence or in pre-trial confinement.

Moreover, it is qualified if it has been committed with the use of
violence threatening to life or health, or with the threat of such violence
as well as with the use of weapons or objects utilizing as weapons. That
IS, escape during the violence, which is dangerous to life or health,
requires an individual qualification in the whole.

It is worth noting that Art. 392 of the CC of Ukraine provides for
the terrorization of condemnation, which is understood as the use of
violence or the threat of violence to compel them to give up on their
conscientious attitude to work, observance to the rules of the regime as
well as the performance of the same acts for revenge for the fulfillment
of public duties to strengthen discipline and order in the penal
establishment.

The term “violence” covers both actions and consequences.
Consequences of violence are recognized as trivial and moderate bodily
injuries. That sort of conclusion is confirmed by other research® as well
as by the instructions of the Supreme Court Plenum. In particular, it was
noted that the attacks on the authorities or terrorizing of prisoners, who
are pursuing a better path, related to threats, bodily blows, causing
trivial, less serious (moderate) bodily harms and other similar activities
are covered by the crimes stipulated in Art. 392 of the CC of Ukraine
and do not require additional qualifications in other articles of the CC.

Consequently, the authors can’t agree with V.V. Shablystyi,
A.V. Tkachenko who attributes exclusively violence, which is not
dangerous to life or health, to violence during activities disorganizing
the work of penal institutions'®. Thus, using the interpretation of
criminal law by analogy, according to the Resolution of the Plenum of

% Hacunue u ero Biusnue Ha 3mopoBke. Jlokman o cuTyanuu B Mupe / moj pen. JtheHHa I,
Kpyra u gp. / Ilep. c anrn. M: U3natensctBo «Becs Mup», 2003. C. 107.
16 5 ’ . . .
[a6muctuit B. B., Tkauenxko A. B. KpuminambHa BimnmoBimanabHICTh 3a mii, M0
JIE30PTaHI3yIOTh POOOTY YCTaHOB BHKOHAHHS IMOKapaHb : MOHOrpadis / 3a 3ar. pei. J-pa IOpHI.
Hayk. nou. B. B. [llabnucroro. Ininpo : Bugasens bina K. O., 2018. C. 63.
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the Supreme Court of Ukraine No. 2 as of 26.03.93, it indicates that
violence that is not dangerous to life or health of the victim should be
understood as bodily blows or commission of other violent acts related
to causing the victim physical pain or restriction of his freedom (tying
hands, using handcuffs, isolation in closed space, etc.)’’. That is,
intentional infliction of light bodily harm that did not cause short-term
health disorders or minor disability as well as other acts of violence
(striking blows, beating, unlawful imprisonment) provided that they
were not dangerous to life or health at the moment of infliction.

At the same time, Arts. 391, 392, 393 of the CC of Ukraine,
violence dangerous to life or health is a violence that has caused severe
and moderate harm to the victim’s health as well as causing mild harm
to health that has caused short-term health disorders or trivial loss of
working capacity™®. In other words, it is the intentional infliction of a
mild injury to a victim that caused a short-term health disorder or slight
disability, moderate or serious injury as well as other violent acts, which
did not lead to the above consequences but were dangerous to life or
health at the moment of commitment. In particular, they should include
violence that has led to the loss of consciousness or had the character of
a torture, suffocation, drop from a height, the use of electric current,
weapons, special tools as well as the use of narcotic drugs, psychotropic,
toxic or potent substances (gases), etc. without the consent of the victim.

Thus, according to Art. 392 of the CC of Ukraine, violence is a
violence which is not dangerous to life or health of a person. In the case
of causing actions that disorganize the functioning of the institution to a
prisoner or staff of the penal institution or committing actions during the
escape from penitentiary establishment or custody or commission; such
actions shall be qualified additionally by Art. 122 or Art. 115, Art. 348
of the CC of Ukraine.

Criminal doctrine also widely covers the concepts “physical and
psychological abuse”. In particular, physical abuse is an unlawful
intentional physical effect on the body of another person contrary to his
or her will that causes different severity level of harm to health or life
and may restrict the freedom of movement of a person without violating

" IIpo cymoBy mpakTHKy y cIpaBax Ipo 3IOYHHH HPOTH BiacHocTi : [Toctanosa Ilnenymy
Bepxosroro Cyny Ykpainu Big 6 nucronana 2009 poky Ne 10. [locmanosu Ilnenymy Bepxoenoeo
Cyoy Ykpaiuu 6 xpuminanvrux cnpagax. K.: Anepra; LIYJI, 2011. 400 c.

Tam camo.
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bodily integrity. And psychological abuse is an intended effect on the
mental sphere of the human body. It can take the form of threats of
violence (an expression of intent to cause a person physical harm), an
image aimed at causing the victim a mental trauma with the purpose of
revenge or violent influence on his will, bullying, harassment, if it is not
related to causing physical harm'®. However, the provisions of the CC
provide for only one form of this type of violence — physical menace.

In addition to the use of violence, which is dangerous or not
dangerous to the life or health of the prisoner or the employee of the
establishment, the disposition of Art. 392 of the CC of Ukraine also
includes a threat of violence. The current criminal law lacks its concept,
and scientific literature has different ideas both about its essence and the
relation with other types of violence, in particular, psychological.

Thus, N.I. Panov assumes that the threat is a mental violence, which
Is expressed in the dangerous unlawful influence on the mental sphere
(substructure) of the person, or either the ultimate purpose of the action
of the perpetrator (for example, with murder threat) or “means” of
limiting or suppressing the will of the victim and forcing him to perform
a certain (passive or active) behavior®. The above position is shared by
many experts.

L.D. Haukhman argues that the threat may include physical
influence providing the following example: in the vestibule of a train
carriage, the perpetrator pushes the victim to an open door demanding to
cease legal activity”’. The authors believe the described situation also
points at information actions because the main thing is not the physical
actions — pushing to the door, but the information they involve, how they
affect the human psyche.

It is unjustified the statement that the threat can be modified
(transformed) into physical violence if it causes harm to one’s health or
life and the perpetrator reckoned on the result.

Psychological abuse is different from the physical one not due to
the consequences (they can be exactly the same), but in the mechanism
of causing harm to health. “Physical violence is the intentional unlawful

¥ Xaxyma FO. HacuibcTBO SK CIHOCIO TepEIIKOKAHHS 3iliCHEHHIO BHOGOPUOro IpaBa.
Ilpaso Yxpainu. 2003. Ne 4. C. 102.
[NanoB H. U. O TO4YHOCTHM HOPM YTOJOBHOTO MpaBa M COBEPILIECHCTBOBAHHM 3aKOHO-
JIaTeabHON TeXHUKU. [Ipasosedenue. 1987. Ne 4. C. 79.
?! Hasapos II. H. K Bompocy o Hacwiuu mpu rpabexe um pasdoe. Tpyosr Kuesckoii BII
MOOII CCCP. Kues, 1968. Brin. 1. C. 18.
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infliction of physical harm to another person against his will by the
energetic impact on the organs, tissues or physiological functions of the
victim’s body”. The energy group of methods includes those types of
behavior which are related to or expressed in the entity’s physical
influence on the object and subject of the criminal attack (victim).

Some authors in identifying the threat rely on two criteria: a) its
affiliation to psychological abuse and b) functional orientation. For
example, V.F. Karaulov considers the threat as a mental abuse applied to
the victim in order to change his behavior in the interests of the
perpetrator?. According to K.L. Akoev, the threat is an intention
expressed in any way to harm protected benefits®.

It is differently logical to reduce the content of the threat to an
“externally expressed intent to cause harm”. The true motives of the
perpetrator often consist of not so much the desire to harm the wealth
of the victim as of the desire to cause him feelings of fear, anxiety,
and concern. N.V. Sterekhov renders the essence of the concept under
consideration more adequately. He proposes to comprehend the threat
as an encroachment on the freedom of activity of a citizen, which is
expressed in the influence on the will of the victim by conveying
information about the decision to cause essential harm to his
interests™,

According to the authors, Art. 392 of the CC of Ukraine renders the
threat as a socially dangerous information influence on the convict,
employee of the penitentiary institution due to which the victim is in a
state of choice: to pursue the fulfillment of the requirements of the
regime, to assist authorities of the institution or body of the penitentiary
system, to carry out official activities recognizing the possibility of
realizing the threat and causing harm (to sacrifice one protected benefit
for the sake of another) or to bend to the addressee of the threat to
execute his will, to neglect own duties. However, it should be noted that
not only the moral paradigm arises as the latter type of behavior means
that due to the threat the victim causes harm to the work of the
correctional institution.

%2 KapaysioB B. ®. CTauu coBeplileHus MpecTyIUIeHus : yueb. mocodue. M., 1982. C. 74.

% Axoe K. JI. MecTo COBEpIIGHHS MPECTYIUIGHHS M €ro YrOIOBHO-IIPABOBOE3HAUCHHUE.
Crasponons, 2000. C. 22.

? Crepexos H. B. OTBETCTBEHHOCTD 32 yTPO3y MO COBETCKOMYYTOIOBHOMY IPaBy (BOIPOCHI
TEOPUHU U MPAKTUKHN) : JHC. KaH[. Iopull. HayK. CBepanosck, 1972. C. 131.
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It should be emphasized that the informational nature of the threat
determines its personification. In other words, it must be addressed to
the particular person whose behavior is conquered to be changed, and
that person is capable of perceiving the threat. Otherwise, the effect on
the human psyche is excluded. Therefore, the authors considered it a
mistake that the threat is a mental abuse also when it, for reasons
independent of the perpetrator, was not or could not be perceived by the
person — the addressee of the threat.

The authors support the opinion of A.A. Krashenynnykov and
A.l. Chuchaev who point out what composes the threat according to
Art. 392 of the CC of Ukraine. The legislator is inconsistent, as beyond
the limits of criminal regulation, there is the threat of harm to victim’s
no less valuable benefits and legitimate interests®. Thus, during
resorting, the threat can be expressed in the use of violence or
destruction or damage to property as well as in the dissemination of
information dishonouring the victim or his relatives or other information
that may significantly violate the rights or legitimate interests of the
victim or his relatives. It should be noted that this sort of crime is less
dangerous than the disorganization of the work of penitentiary
institutions, but it has a legally defined greater impact on the psyche of
the victim. It is not very obvious that this type of threat will not lead to
the desired effect for the perpetrator.

It should also be clarified that most often in the context of the
escape and actions that disorganize the work of correctional facilities, it
IS used weapons or objects serving as weapons, which should be
understood as their deliberate use by a person both for the physical
impact and mental impact on the victim in the form of a threat to
violence which is dangerous to life or health®. According to Art. 392 of
the Criminal Code of Ukraine, liability also arises for the threat of
violence when there are real grounds for the implementation of that
threat as such acts are a form of mental abuse.

® Kpamenunankos A. A. Yrposa B YromoBHoM mpaBe Poccuu (IIpoGIeMsl TEOpHH H
MIPAKTHUKHU PaBOBOIO perynupoBanus). / oTs. pen. A. M. Uyuaes. YassHosck, 2002. C. 104.

% 3ygos JI. O. Jlesxi muTaHHs 3anO00IraHHS MEHITEHI{apHiil 3mouMHHOCTI. /[epocasha
nenimenyiapna ciysicoa Yxpainu: icmopis, cb0200eHHs ma NEPCneKmusu pO3GUMKY V CEImIi
MIJICHApOOHUX nenimenyiapuux cmanoapmie ma Kownyenyii Oepowcasnoi nonimuxu y cehepi
pepopmysanns [epocasHoi KpUMiHAIbHO-GUKOHABYOT cyacOu Ykpainu, 3ameepidcernoi Yxazom
Ipesudenma Yxpainu 6i0 8 aucm. 2012 p. Ne 631 : marepianu MiXKHAp. HayK.-IpakT. KoH(., Kuis,
28-29 6epesns 2013 p. K. : [epxaBHa neniteHuiapaa ciayx0a Yxkpainu, 2013. 620 c.
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To not descend in the study of murder as a form of violence, the
authors mark that negligent homicide can be considered as an attack on
the authorities of the institution concerned and, if any required features,
it should be qualified by the totality of the crimes provided for in
Art. 392 of the CC and the relevant part of Art. 119 of the CC of
Ukraine. That standpoint is supported by other researchers, in particular,
M.1. Bazhanov, A.Ya. Svetlov, V.1. Tobyugin et al.”".

CONCLUSIONS

Thus, summarizing the above, the authors conclude that the
criminological situation in the penitentiary institutions is still dangerous,
tends and is predicted to be increasingly criminogenic one that
influences and will influence on the increase of the number of new
crimes, which are committed by prisoners.

At the same time, the authors conducted the analysis of violent
crime in the penal institutions, based on the data of official statistical
recording and registration of its manifestations over the specified period
which shows dark prospects.

According to the research, the article confirms with certainty that
violence is a complex social phenomenon not only in society but also in
penal institutions where the problem concerned is particularly burning.
Based on the conducted research, the authors were able to establish that
In prisons, in addition to some crimes against sexual freedom, life and
human health, there is also violence in penitentiary crimes (Art. 392,
Art. 393 of the CC of Ukraine) and can be manifested in three forms:

1) the use of non-life-threatening or health-related violence against
a convicted person or an employee of a custodial or confinement facility
in connection with the exercise of his official activity;

2) the use of life-threatening or health-related violence against a
convicted person or an employee of a custodial or confinement facility
in connection with the exercise of his official activity;

3) the threat of violence against a convicted person or an employee
of a custodial or confinement facility in connection with the exercise of
his official duty.

%" VronoBHOE npaBo Ykpaunckoii CCP Ha coBpemeHHOM »Tame. Yacth ocoOeHHas. / OTB.
pexn. A. A. Ceernos, B. B. Cramuc. K., 1985. C. 269.
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SUMMARY

The article studies the problem of violent crime in penal institutions
of the Ministry of Justice of Ukraine from the perspective of
criminology. It is marked a high level of violent crime in penal
institutions, and public danger of the crimes under consideration is
determined. The authors analyse scientific literature in the context the
interpretation of the concept “violence” and find out a large number of
contradictory ideas of scholars concerning the concept “violence”. Based
on the analysis, it is proposed the authors’ definition of “violence”. The
paper studies the category “violence” as a feature of the objective aspect
of elements of penitentiary crimes. It is proposed three forms during the
implementation of malicious disobedience of authorities of the
penitentiary institution, the escape from prison or custody and actions
that disorganize the work of correctional institutions: the use of non-life-
threatening or health-related violence against a convicted person or an
employee of a custodial or confinement facility in connection with the
exercise of his official activity; the use of life-threatening or health-
related violence against a convicted person or an employee of a custodial
or confinement facility in connection with the exercise of his official
activity; the threat of violence against a convicted person or an employee
of a custodial or confinement facility in connection with the exercise of
his official duty.

REFERENCES

1. Hacunue u ero BiMsHUE Ha 370poBbe. Jlokiag O cUTyallud B
mupe / non pen. OteenHa I'. Kpyra u ap. / Ilep. ¢ anrn. M: Uzpa-
TenbeTBO «Bech Mupy», 2003. 376 c.

2. Benmincekuit O. B., boratuproB A. 1., HekpacoB O. O. Breua
B’SI3HIB 3 MICIIb HeCBOOO U (MIKraay3eBe MAOCIIIKEHHS) : MOHOrpadis.
K. : BJI «/lakop», 2015. 228 c.

3.T'ayxman JI. JI. Hacunme kak CpeacTBO COBEPILICHHS IPECTYII-
nenus. M., 1974. C. 74.

4. Hazapos II. H. K Bonpocy o Hacunuu mipu rpabexe u pazooe.
Tpyowvr Kuesckou Bl MOOII CCCP. Kues, 1968. Bem. 1. C. 91.

5.lMayxman JI. JI. bopp0a ¢ HacHIbCTBEHHBIMUIIOCATATEIbCTBAMH.
M., 1969. C. 6.

6. [llapanos P. [[. ®usnueckoe Hacuiaue B yroaoBHoM mnpase. CIIO.,
2001. C. 19-36.

60



7. Cepatok JI. B. HacuilbHUKM 1 MX JKEPTBBI: KPUMUHOJIOTHYECKOE
U yroJIOBHO-TIpaBOBoOe uccienoBanue. Y da, 2002. C. 16.

8.CumonoB B. W. VYronoBHo-mpaBoBasi  XapaKTEpUCTUKA
¢usnueckoroHacuiaus @ aBToped. HOUC. ... KaHJI. OpUI. HayK.
Ceepmiosck, 1972. C. 16.

9. Tokapuyk P. E. Hacumme kak coctaB ooOpasyromuidl MpU3HAK
XUIIEHUN: BOMPOCHI YTOJIOBHOM OTBETCTBEHHOCTH : aBTOped. IWC. ...
kanA. ropud. Hayk: 12.00.08. Omck, 2008. 23 c.

10. Konmotyn 1. M. TloHATTS HaA3BUYAMHUX MOINA KPUMIHAIBHOTO
XapakTepy B KPUMIHAJIbHO-BUKOHABUYMX YCTAHOBAX. [lis0eHHOYKpaiHCh-
kuti npasnuyuti yaconuc. 2012. Ne 3. C. 3942,

11. CrynoB O. O. XapakTepucTHKa 3J0YMHHOCTI 3aCyJI’)KEHHUX B
yCTaHOBAaX BUKOHAHHA MOKapaHsb. /epowcasa ma pezionu. Cepis: Ilpaso.
2009. Ne 4. C. 125-129.

12. Cratuctruna indopmartis [Ipo 3apeecTpoBaHi KpUMiHANBHI
IPaBONOPYIIEHHSI Ta PE3YyJbTaTH iX JOCYAOBOTO pO3CIIyBaHHS 3a
20112017 pix. URL: https://www.gp.gov.ua/ua/stat.html

13. JlixoBinpkuii SI. O. XapaKkTepucTHKa BIKTUMHOCTI 3aCY/KEHUX
B ACIEKTI 3JIOYMHIB Yy cdepl Cay>kO00BOi IISUIBHOCTI, 10 BUMHSIOTHCS
npaiiBHUKaMu Jlep>KaBHOT KpUMiHAJIbHO-BUKOHABYOI CIY>KOM YKpaiHu.
@opym npasa. 2017. Ne. 1. C. 89-93.

14.3y60B J. O. J[esxi nuTaHHS 3anoOiraHHs TMEHITECHIIapHIMi
3IIOYMHHOCTI. /lepowcasna nenimeHnyiapua cayxcoa Yxpaiuwu: icmopis,
Cb0200E€HHs Ma NepPCneKmusU pOo3BUMKY YV CEIMJL  MIHCHAPOOHUX
nenimenyiapuux cmaunoapmie ma Konyenyii Oepowcasnoi noaimuxu y
chepi peghopmysanns [lepicagnoi KpuMiHAIbHO-8UKOHABUOIL CIyiHcOU
Vrpainu, 3ameepoocenoi Yrazom Ilpezudenma Ykpainu 6io 8 aucm.
2012 p. Ne 631 : marepiany MDKHAp. HayK.-mipakT. kKoH®., KuiB, 28—
29 6epe3ns 2013 p. K. : [epxkaBHa meHITEHIIapHa Ciyxk0a YKpainu,
2013. 620 c.

15. lla6muctuit B. B., Tkauenko A. B. KpumiHaibHa BiAMOBI-
JTalbHICTh 3a [ii, [0 JE30pTaHi3yloTh POOOTY YCTAaHOB BUKOHAHHS
MoKapaHb : MoHorpadisi / 3a 3ar. pen. A-pa opui. Hayk. nom. B. B. 111a6-
nucroro. J{ainpo : Bugasens bina K. O., 2018. 152 c.

16.1Ipo cynoBy MpakTHKy Yy cCHOpaBax IMpo 3JIOYMHU MPOTH
BiacHocTi : IloctanoBa Ilnenymy BepxoBnoro Cyny VYkpainu Bif
6 mucronaga 2009 poxy Ne 10. Ilocmanosu Ilnenymy Bepxosnozo Cyoy
Vkpainu 6 kpuminanvuux cnpasax. K.: Anepra; I{YJI, 2011. 400 c.

61



17. Xaxyna }O. HacunascTBO sk cmoci0  TMepenKo KaHHS
3MiCHEHHIO BHOOpYoro npasa. [lpaso Vkpainu. 2003. Ne 4. C. 102-103.

18.TlanoB H. M. O To4YHOCTM HOPM YrOJOBHOTO TIpaBa W
COBEPIICHCTBOBAHNN3AKOHOAATCIIbHOUTEXHUKHU. [Ipasosedenue. 1987.
Ne 4. C.79.

19. Kapayno B. ®. Ctaguu coBepiieHds TpECTyIUICHUs : y4eo.
mocooue. M., 1982. 181 c.

20. AxoeB K. JI. Mecto coBepilieHusI TMPECTYIJICHUS U €TO
YTrOJIOBHO-TIpaBoBoe3HaueHue. Crasponons, 2000. 68 c.

21. CrepexoB H. B. OTBeTCTBEHHOCTh 3a yrpo3y IO COBETCKOMY
yrOJIOBHOMY IpaBy (BOMPOCHI TEOPUHU W TPAKTUKH) : JIUC. ... KaHJ.
opu. Hayk. CBepayioBck, 1972. 196 c.

22. KpamennnnukoB A. A. Yrposza B yroioBHoM mpaBe Poccumu
(mpo0JIeMBI TEOPUH W TIPAKTHUKH MMPABOBOTO PETYIUPOBAHUS) / OTB. pejl.
A. U. YUyuaes. YabsaHosck, 2002. 179 c.

23. YronoBHoe npaBo Ykpaunckoii CCP Ha coBpeMeHHOM JTarie.
Yactp ocobenHas. / otB. pea. A. S. Ceetnos, B. B. Crammuc. K., 1985.
C. 405.

Information about the author:

Bohatyrova O. I.

Doctor of Law, Senior Research Associate,

Professor at the Department of Criminal Law and Criminology,
University of State Fiscal Service of Ukraine

Bohatyrov A. 1.

PhD in Law,

Senior Lecturer at the Department of Criminal Law and Criminology,
University of State Fiscal Service of Ukraine

62



DOI https://doi.org/10.36059/978-966-397-119-3/63-80

CRIMINOLOGICAL SIGNIFICANCE AND
CHARACTERISTICS OF WAYS OF CRIME IN THE FIELD
OF RESIDENTIAL REAL ESTATE IN UKRAINE

Dykyi O. V., Szewczak Marcin

INTRODUCTION

The process of building a democratic rule of law in Ukrainian
society is under the conditions of legal, economic and political reforms
that cover all spheres of life. The real estate turnover, which is one of the
most important segments of the modern economy, is no exception. The
development of housing turnover in Ukraine began after the declaration
of independence and took place in the context of transformational
transformations of state property in the process of its privatization and
privatization. In these circumstances, real estate has acquired the
properties of goods and capital®. It will be no secret that the processes
that take place in this field affect not only the economic but also the
social development of society and the state, as this sector of economy
closely interacts with other segments of the financial market, namely:
capital markets, investment resources, securities and others.

In turn, the process of becoming a residential real estate market is
affected by a number of factors, both positive and negative. The latter
include criminal encroachments on real estate and rights related to real
estate, or the monetary equivalent of its value. Analysis of the
criminological situation in the real estate market has alarming
symptoms, which are primarily manifested in the rapid criminalization
of the real estate market itself, which is a consequence of both the lack
of legal certainty of the object of criminal protection and the
imperfection of the criminal law itself, which can be considered one of
the most effective measures to protect the legal rights of homeowners.

A large number of single crimes and systemic criminal activity form
a separate type of crime, which affects the various spheres of society and
other types of crime that are generated by it. As a particular system,

! I'punienko O. A., I'punenko JI. B., lapronux I'. FO. OcHOBU €KOHOMIUHOT TeopiT :
niApy4yHUK / 3a 3ar. pea. O. O. Mawmynas. Kuis: FOpinkom Iarep, 2005. 480 c.
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residential real estate crime is divided into two major subsystems: rental
housing crime and crime in the case of ownership of residential real
estate property in the case of other types of civil law transactions (eg
sale and purchase), mine, gifts, etc.).

The criminological characterization of the crime of the means of
committing crimes in the sphere of turnover of residential real estate
will be made on the basis of 240 investigated sentences in criminal
cases (criminal proceedings) during the committing of frauds or
claiming the ownership of the residential real estate objects, or the
proceeds from their sale, or advance payments, etc., which were
approved from 2004 to 2015 on the territory of Ukraine. These
materials are freely available on the official website of the Unified
State Register of Judgments. During the study of 240 convictions in
criminal cases (criminal proceedings), 670 episodes of crimes were
identified and 433 persons were convicted. The volumes of the
processed material testify to the representativeness of the sample
survey. Given that the statistics of the Ministry of Internal Affairs of
Ukraine are limited in nature, contain only general indicators of fraud
and extortion and, as a consequence, do not provide comprehensive
information regarding the criminological characteristics of these
crimes, we will continue to use the data obtained from our research.

1. Description of the Main Ways of Committing Crimes
in the Field of Residential Real Estate

An important role in the study of crime in the field of turnover of
residential real estate is played by the study of the crime. In
criminological science, the problem remains one of the least researched,
although the method of committing a crime is of great practical
importance not only in the investigation of crimes of the specified
category, but also during preventive activities.

To clarify the meaning of any concept, it is advisable to first refer to
the explanatory dictionary. According to the Ukrainian language
dictionary, a crime is recognized as a certain action, technique or
technique that enables one to do, accomplish something, achieve
something®.

? CrioBHHK ykpaincbkoi MoBu: B 11 1. / AH YPCP. IHCTUTYT MOBO3HABCTBA; 32 pell.
I. K. Binoxina. Kuis : HaykoBa mymka, 1970-1980. T. 9, 1978. C. 578.
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Criminologists note that the method of committing a crime is a
system of actions for the preparation, commission and concealment of a
crime, determined by environmental conditions and psychological
qualities of the person associated with the selective use of appropriate
means and conditions of the place and time (Yu.V. Gavrilin,
M.G. Shurukhnov®, G.G. Zuikov*, V.V. Tishchenko®). We consider this
statement to be fully substantiated and consistent with the substantive
essence of this phenomenon.

In the science of criminal law, the method of committing a crime is
understood to mean a certain order, method, sequence of motions
applied by a person during the commission of a crime and which are
combined with the selective use of the means of committing it°. In this
concept distinguish objective and subjective features: objective and
substantive conditions under which the crime is committed (object and
object of crime, time, place, situation and means of its commission);
human mental activity (intellectual, emotional, volitional, evaluative)’.
The Legal Encyclopedia draws attention to the fact that the method of
committing a crime is a mandatory feature of the objective side of the
crime, only when it is clearly defined in the law®, which is a prerequisite
for the proper qualification of the actions of the person who committed
the crime.

Investigating how crime is committed in criminological science
reveals the motives, goals, life settings, needs of the person committing
the crime, and other phenomena that allow us to uncover the problems of
determining not only an individual crime but also crime in the sphere of

°r aBpuwiuH O. B., HlypyXHOB H.T'. KpuMuHanucTuka: METOJMKAa pacciieqOBaHUS
OTHENBHBIX BUIOB Ipe CTyrIJ'IeHI/II/I Kypc nekuuit. MockBa: Kumxnsiii mup, 2004. C. 52.

“3yitkos I.T.  KpUMHHAIHCTHYECKOE  ydeHHE O  CIOCOOE  COBEPIICHHS
TPECTYIUICHHS: JIC. IOKT. FOPH]I. HayK: 12.00.09. Mocksa, 1970. C. 205.

Tumenko B. B. TlogroroBka mpectymieHus Kak OOBEKT KPUMHUHATUCTHYECKOTO
UCCIIeIOBAHUS. AKkmyanbHi npobiemu KpuMinaricmuky : MaTepiaal MDKHap. HayK.-TIPaKT.
koHGepeHii, M. XapkiB, 25-26 Bepec. 2003 p. Xapkis : I'pud, 2003. C. 96;
Tumenko B. B. KOpBICTHO-HACHIIECTBEHHBIC  HPECTYIUICHHU:  KPHMMMHAIMCTHYCCKUMI
aHAJI3 : moHorpadus. Oxnecca: FOpua. mir-pa, 2002. 360 c.

® Manos H. 1. OcHoBHEIE HpPOGNeMBI CHOCO0A COBEPUICHHS TMPECTYIUICHHS B
COBETCKOM YrOJIOBHOM MPABE : JIC. ... I0KTOPA I0PH]1. HayK. Xapbkos, 1987. C. 68.

" Beiimses A. V. Knaccmbmcaunﬂ Croco0OB COBEpILIEHUS NpecTyIieHul. FOpucmv—
npa@oeedb 2006. Ne 4. C. 94-95.

IOpI/I,Z[I/I‘-IHa ennukionenis: B 6 1. / Bian. pen. 0. C. llemmyuenko. KuiB: «Ykp.
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residential real estate turnover, and, as a consequence, more effectively
prevent it.

The way a crime is committed is an element of criminal behavior
and is a system of sequential acts of behavior. It should be noted that the
method of committing a crime consists of interrelated and
interdependent actions aimed directly at the preparation, commission
and concealment of the crime. As S.M. Wilt, these acts of behavior —
actions, operations, techniques — are combined in a certain hierarchy and
subordination as part of purposeful willful activity. The author is of the
opinion that in criminal activity, as any, the performer has his own
system of generalized ways of actions aimed at achieving the desired
result, and the actual way of committing the crime is directly related to
the physical and functional capabilities of the person, due in many ways
to the very nature of the crime and the external conditions under which it
is committed”.

The study of criminal cases (criminal proceedings) under
Articles 189 and 190 of the Criminal Code of Ukraine showed that the
manner of committing crimes in the sphere of residential real estate
turnover is repeated. This allowed them to be classified and to determine
the typical techniques, means, methods, as well as the procedure for
committing crimes and hiding the consequences of its commission. In
the future, this will allow the use of the information obtained to develop
criminological recommendations for the prevention and prevention of
crimes in the field, as discussed in the last section.

As noted earlier, ownership of a residential property is only possible
if you acquire the right to property. Based on the provisions of the
current Criminal Code of Ukraine, this is possible when committing one
of the three offenses provided for in Article 189 (extortion), 190 (fraud)
or 192 (causing significant property damage by fraud or abuse of trust in
the absence of fraud). However, the hypothesis that in the sphere of
residential real estate turnover crimes are committed, which are provided
by Article 192 of the Criminal Code of Ukraine, has not been confirmed
during the study of the practice of applying this rule. Of course, the acts
contemplated in this crime are committed, and the fact that they are not

? 3ap'smoB C. M. Crioci6 BUMHEHHS 37T0YMHY: CydYacHi MpoOJEMH BHBYEHHS Ta
BUKOPHUCTAHHS Y OOpOTHOi 31 3MOUMHHICTIO : aBTOped. auc. kaua. ropua. Hayk: 12.00.09 ;
Ham. akaa. BHyTp. cnipaB Ykpainu. Kuis, 2005. 19 c.
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recorded in official statistics indicates that their numbers are small or
they are hyperlatent, making it impossible to carry out qualitative
research. Therefore, it is in the future that the crimes set out in
Articles 189 and 190 will be given the highest priority, since they are the
main ones according to the classification, ie those aimed at taking
possession of the property or the right to property of the victim.

First, let's analyze the ways of committing crimes in the sphere of
residential real estate turnover, which are provided for in Article 190 of
the Criminal Code of Ukraine. From the case law, we can conclude that
fraud can be committed in two separate forms: the seizure of someone
else's property or the acquisition of the right to it. The first case is typical
when the intent of the criminals is to seize money from the sale of
property, etc. without encroaching on the ownership of the property.
This is the case when the perpetrators, through fraud, are pushing the
victim to sell the property due to him or her under the pretext of buying
another at an additional cost and taking possession of the funds, or
during the conclusion of the rental agreement. Otherwise, criminals, on
the other hand, encourage the victim to transfer their property rights to
them. This is possible due to legal ignorance and, in some cases, banal
credibility of the victims.

In addition, it should be noted that the possession of the right to
property is committed, mostly during the conclusion of different types of
contracts: sale, gift, lease, etc. Such crimes are committed either by
fraud or abuse of the victim's trust, which by criminal law is inherent in
fraud. In addition, as explained in the resolution of the Plenum of the
Supreme Court of Ukraine No. 10 of 06.11.2009 "On case law on crimes
against property" a mandatory feature of fraud is the voluntary transfer
of property or property rights. Deception in such a resolution recognizes
the communication to the victim of false information or concealment of
certain circumstances, abuse of trust — unfair use of the victim's trust
used by the offender in order to give the victim confidence in the benefit
or obligation to transfer property or rights to him. A.l. Boicov offers a
four-way structure of methods of deception, and all varieties, depending
on the situation, can be divided into the following groups:

1) deception in relation to the deceiving person or third parties —
misleading about the existence, legal status, special properties and
qualities of real estate;
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2) deception about objects — misleading about their existence,
equality, quality, quantity, size, value;

3) fraud in connection with different circumstances and events — if
they serve as a basis for the transfer of property to the victim;

4) deception of intent — misleading the victim as to his actions and
intentions (promised actions, commitments)™.

A study of practice material shows that deception, as a way of
seizing property or the right to property in the sphere of residential real
estate turnover, can relate to various circumstances in which the
perpetrator is misled by the victim. All types of fraud used by offenders
can be grouped as follows: 1) deception regarding the status of the
subject. For example, when a person who does not have the right to enter
into agreements with a residential property sells it; 2) deception
regarding the characteristics of a residential property (status, location,
presence of registered persons, etc.); 3) deception about actions (for
example, when criminals, taking advantage of the legal illiteracy of the
victims, enter into a donation contract instead of a lifetime detention
agreement); 4) deception about the intent of the perpetrators (when the
persons seize the right to a residential real estate subject to the
obligation, but which they do not intend to fulfill).

Fraud in residential real estate turnover is characterized by a well-
thought out, specific way of committing a crime, since fraud during real
estate transactions requires considerable time to prepare related to the
search for residential real estate, development of actions, production of
counterfeit documents, selection accomplices and the like.

On the basis of the conducted research, we will consider the main
ways of seizing someone else's property, by deception or abuse of trust,
which are used when committing fraud in the sphere of turnover of
residential real estate. In total, 240 sentences were investigated for
crimes of the specified category, 82 of them in the field of residential
real estate leasing and 158 in the course of concluding other civil
contracts. Depending on the realm of fraud in residential real estate
turnover, there are two major groups: rent fraud and rent fraud in other
civil contracts. First, let's analyze a group of crimes that are committed
when all civil contracts, except rent, are concluded. Eight such types can

19 Boitrios A. . [Ipectymienus npotus codctBenHoctu. Cankt-IlerepOypr : FOpun.
uentp [pecc, 2002. C. 337-338.
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be distinguished on the basis of the acts perpetrated by the perpetrators,
as well as on the basis of the situation that influences the choice of the
behavior of the perpetrators™.

1. In 40 cases, it was found that the perpetrators were forcing the
victim to sell the residential property under the pretext of buying a
smaller area or in a high-value rural area. In addition, criminals are
recommended by members of charities, representatives of real estate
companies, and sometimes law enforcement. For the most part, the
victims were heavily indebted for utility bills, often abusing alcohol, and
quickly agreeing. In addition, victims are constantly brought in food,
medicines, alcohol, and other ways of trusting potential victims for the
sake of visibility of their rightful intentions. Victims are offered different
options for housing that will be purchased for them in the future. The
events can then unfold in two directions: the victims themselves enter
into contracts for the purchase and sale of residential real estate, and
transfer the funds to the perpetrators, or the victims issue a warrant for
the perpetrators to sell the property on their behalf. After selling the
housing to the victims, the criminals either do not buy any housing for
the victims at all, rent the housing for several months, and the victims
are informed that it is purchased for them, and they take possession of
the money or buy housing, but that does not meet the sanitary
requirements. For living, and seize the difference of funds. There are
times when victims become aware of the intentions of criminals by the
time their residential real estate is sold, such persons are deprived of
their liberty by the time the residential real estate is sold.

2. In 31 cases, the crime is characterized by the fact that the
perpetrator places an offer to sell the residential property in the media,
but in fact has no intention of selling it. For the most part the offender is
the owner of the residential property, although there are cases where the
perpetrators rent out this home. Under the pretext of high demand for the
said object, the offender induces the victim to transfer the funds as
confirmation of the intention to purchase it (advance). After taking
possession of the money, the undertaking is not fulfilled and the victim
is not refunded. In addition, there are cases where the guilty person

Y NMuxwuit O.B. Kpuminosnorivni 3acaiv BUBUEHHS 1 TOTIEPEPKEHHS 3JI0UYMHIB Y cdepi
000pOTY KUTIIOBOI HEPYXOMOCTI B YKpaiHi : aBToped. AucC... Kaua. opua. Hayk: 12.00.08,
HY OIOA. Opeca, 2015. 20 c.
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actually has no rights to sell, for example, residential real estate is
secured, etc. It also often happens when people are not shown the
apartments for sale, but only the photo, the facade of the house.

3. In 26 cases out of the total, the gquilty person is the
representative of the home seller (mostly the so-called realtors) when
entering into various types of residential real estate contracts, as a rule,
these are sales and purchase contracts. There are also cases where a
person only impersonates such a representative but is not. The above-
mentioned method of committing a crime is similar to method # 2 — the
guilty person compels the victim to transfer funds as confirmation of
intent to buy it, on the pretext of high demand for the specified object.
After receiving the money, it does not return it to its principal, but uses it
at its own discretion.

4. In 19 sentences, the manner of committing a crime was the
seizure of the property right of the deceased's residential real estate and
the legal heirs did not inherit. At the initial stage of committing a crime,
the perpetrators forge documents: this may be a will, and both the
perpetrators and other persons who are not aware of the criminal
intentions act as heirs; purchase and sale contracts, power of attorney,
other title documents for residential real estate. As a rule, such documents
are certified a few days before the owner's death. The perpetrators then
register the ownership of the residential property. In addition, it is not a
single fact that criminals go to court to declare such contracts valid, and
also present false witnesses in court. The residential property is then sold
to others. There are occasional cases where the intent of the perpetrators is
not to obtain profit in the form of funds but to actually acquire ownership
of the residential real estate for personal use.

5. The following method was typical for 17 crime cases. Persons
for possession of the right of ownership of a residential real estate object
were stolen from the victim identification documents, as well as legal
documents for a residential real estate object. After taking possession of
these documents, the perpetrators forge them (for the most part, this is
done by pasting a photo of another person, usually one of the members
of the group). After falsifying the documents, the criminals enter into a
contract of sale and purchase of residential real estate, in addition to
presenting themselves as property owners. Wherever criminals
complicate this mechanism — they steal documents, forge them, and then
issue a power of attorney on behalf of the owner for the right to dispose
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of all property to an accomplice of the criminal group, or at all to
another person who will not know about the criminal intent. The
following property is being sold.

6. In 15 cases, criminals forged identity documents as well as
documents proving the ownership of residential real estate by persons
who have not been living in their own dwelling for a long time for
various reasons (have gone abroad for permanent residence, are serving
sentences in prisons etc). After falsifying the documents, the perpetrators
enter into a contract for the purchase and sale of residential real estate
and are represented by the property owners. As in the methods described
above, criminals can complicate this mechanism — they go to court to
declare contracts valid (purchase and sale) or to establish the fact of
cohabitation. The following property is being realized.

7. In 6 cases, the perpetrators suggested that the victims exchange
the residential property, as a rule, with an additional payment and with
payment of utility bills (if any). The perpetrators rented another
apartment, usually for several months, to realize the criminal intentions,
and during the examination, the victims were informed that it would be
the subject of the exchange. After taking possession of the victims'
property, other housing was not provided to them and apartments
occupied by the criminals were sold to other persons.

8. In 4 cases, victims of their physical, psychological or other
disabilities (but not disability) were unable to fully appreciate the
circumstances of the purchase or donation of the residential property
(non-language foreigners, visually impaired persons), the elderly, etc.).
In such cases, the victim was deceived about the terms of the contract.
For example, instead of a life-long lease agreement, a contract of sale or
gift of housing was entered into. In this way, criminals usually have the
intention of seizing ownership of a residential property.

In the field of residential real estate turnover, there are also other
ways of deceiving victims to take possession of their real estate, but, as a
rule, such cases are isolated and their occurrence is conditioned by a
particular life situation, and therefore it is not appropriate to describe
them.

On the basis of the study N.V. Pavlova cites the classification of
ways of taking possession of property or the right to property by the
content of fraudulent acts during the alienation of private housing:
a) renting a house with subsequent sale to a person who is not its owner;
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b) use of a fictitious intermediary firm and a fictitious notary office;
c) an offer to exchange a smaller living space for a larger one with a
surcharge or refusal to provide the victim with other housing;
d) misleading the homeowner about the contents of the agreement;
e) appropriation of money without fulfilling the conditions stipulated in
the contract of sale and purchase of housing; e) sale of housing to
several persons simultaneously; g) the sale of the home without the
consent of the family members who own it; h) sale of housing that has
legal restrictions or outstanding obligations; 1) the sale of housing to an
address that does not exist; j) recognition of the transaction as invalid
and misappropriation of money; j)receiving money before the
documents are processed; ) collection of collateral; m) fraud during the
calculations'®. Most of the provisions of this classification are worth
agreeing with, but it is not clear that the author of two separate groups
actually one way of committing crimes: k) obtaining money before
processing documents, |[) collecting collateral and e) appropriating
money without fulfilling the conditions stipulated in the contract of
purchase and sale of housing.

It is worth noting that when committing fraud in this area, fraud is
applied not only to the victims, but also to notaries who give power of
attorney, certify different types of contracts, state registrars, employees
of law enforcement agencies and other persons who commit legally
significant acts. (legal acts and deeds) concerning residential real estate.

In the sphere of turnover of residential real estate it is also possible
to seize property or the right to property by the actions provided for in
Article 189 of the Criminal Code of Ukraine. Extortion is one of the
most dangerous criminal offenses in the field of residential real estate.
This crime violates the fundamental constitutional rights of citizens to
own, use and dispose of their property, and the demands, combined with
causing harm to the victim, in addition to mental as well as physical
violence, violate the rights to life and health, honor and dignity, integrity
and security, provided for in Article 3 of the Constitution of Ukraine.
The composition of the crime provided for by Article 189 of the
Criminal Code of Ukraine is formal, since the solicitation is a completed

2 Taemosa H.B. OcoGmuBocti pO3CIiyBaHHs IlIaXxpaicTBa, OB’ S3aHOTO 3
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crime from the moment of making a claim combined with threats,
violence, damage or destruction of property regardless of the
achievement of the purpose set by the guilty person, that is, the formal
composition of the crime . A total of 7 criminal cases (criminal
proceedings) were examined. In our opinion, such a small number of
criminal cases indicates not the low level of claims in the specified
sphere, but the high latency of crimes of the specified group. As a rule,
the victims are those at risk (persons who abuse alcohol, drugs, lonely,
elderly, etc.) who are not able to fully protect themselves.

Analyzing sentences in criminal cases (criminal proceedings), we
pay attention: fraud was committed, as a rule, during the conclusion of
different types of civil contracts, and during the extortion this situation is
not traced. In fact, the victims did not intend to commit the crime at the
time of the crime, for example, to sell or donate residential real estate,
but after the actions of the criminals are forced to commit them.

In contrast to fraud, when claiming residential real estate rights,
there are several ways of committing this socially dangerous act. There
Is, in fact, one way, but that changes depending on the situation that
contributes to the crime or vice versa makes it difficult to bring the
criminal intent to an end. It can be described as follows: The
perpetrators, threatening violence, require the victims to sell proper
residential real estate in order to seize the proceeds of its sale. In the
event that victims do not agree to fulfill this requirement, they are
mostly deprived of their liberty and, through physical and mental
violence, issued a power of attorney for the right to dispose of all the
property of the victim. Often there are cases when the injured persons
die. For the most part, a power of attorney is issued to one of the
criminals, sometimes to others who are unaware of the criminal intent of
the perpetrators. The residential property is then sold to others.

In relation to physical violence, it was applied in 4 cases (mental
violence in all cases). In the vast majority of the cases we investigated,
the violence was applied to the owner of the residential property or his
close relatives to suppress the victim's resistance. Related crimes in this
category were: intentional grievous bodily harm (Article 121 of the
Criminal Code of Ukraine), unlawful deprivation of liberty or abduction
of a person (Article 146 of the Criminal Code of Ukraine), violation of
privacy (Article 162 of the Criminal Code of Ukraine), abduction,
misappropriation,  extortion of  documents, stamps, = seals,
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misappropriation or abuse of their position or fraud (Article 357 of the
Criminal Code of Ukraine), forgery of documents, seals, stamps and
letterheads, sale or use of forged documents, seals, stamps (Article 358
of the Criminal Code of Ukraine).

2. Typical Ways of Preparing for Crime in Residential
Real Estate in Ukraine

Attention should also be paid to actions taken by individuals in
preparation for fraud or solicitation in the field of residential real estate
turnover. The data obtained from the study can be summarized as
follows. Consider the typical elements of preparing for a crime. In
general, preparation for a crime consists of four basic elements:
developing an action plan, searching for residential property or potential
victims, choosing the means of influence on the victims, selecting
accomplices (only with complicity). Other elements are optional and
perpetrated by criminals depending on the particular situation and the
mode of crime. Based on our research, we were able to distinguish a
logical sequence of actions during the preparation for the crime, it can be
argued that in all cases, the persons committed the basic actions first, but
only after them optional.

Based on the investigated sentences in criminal cases (criminal
proceedings), we have come to the conclusion that there are two typical
ways of committing fraud:

1. In 48 cases, the perpetrators placed advertisements for renting
residential real estate in the media in the long term. After that, they
found other housing and rented it for a short time (1-2 days) in order to
further sell it to potential victims. In all cases, the perpetrators informed
the victims that they were the owners of the property and encouraged the
victims to transfer the funds several months in advance. There have been
instances where one residential property has been rented out to several
different victims. Sometimes criminals forge identity documents and
documents proving ownership of residential real estate, as a rule, these
are photocopies of these documents.

2. In 34 cases, as a rule, the realtors were the realtors (but there are
also cases when such a crime is committed by other persons who are, for
example, owners of residential real estate). As in the previous method,
the perpetrators placed in the media advertisements for the rental of
residential real estate. But the difference between these methods is that,
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in fact, after receiving the funds, the victims are unable to move into the
home for various reasons (for example, criminals did not hand in the
door keys, etc.).

Of course, this classification is conditional, because, as A.l. Boicov
fraudulent methods "are not at all amenable to any classification, since
deception is as diverse as human ingenuity"*.

According to the materials we have investigated, a parallel can be
drawn between actions preceding the commission of crimes in the field
of rental housing and during the conclusion of other contracts of a civil
nature, with one exception — almost never criminals have forged
documents certifying the ownership of the object residential real estate
(only 2 cases) and only 7 cases (out of 82) forged identification
documents. This can be explained by the relative ease of committing this
type of fraud in comparison to others in the residential real estate
market.

As already noted, in order to realize the intent to seize property or
the right to property of victims, as well as to facilitate the commission of
major crimes, the perpetrators, as a rule, commit other socially
dangerous acts — so-called co-crimes. These delinquent acts, while not
aimed at seizing property or the right to property, but do contribute to
the commission of major crimes. In some places, it is impossible to carry
out criminal plans without committing co-crimes. Based on the study, it
can be argued that the following crimes include:

willful grievous bodily harm (Article 121 of the Criminal Code of
Ukraine);

unlawful imprisonment or kidnapping (Article 146 of the Criminal
Code of Ukraine);

violation of the inviolability of housing (Article 162 of the Criminal
Code of Ukraine);

legalization (laundering) of proceeds of crime (Article 209 of the
Criminal Code of Ukraine);

abduction, misappropriation, solicitation of documents, stamps,
seals, seizure of them by fraud or abuse of office, or damage to them
(Article 357 of the Criminal Code of Ukraine);

3 Boitro A. 1. [Ipectymienus npotus cooctBenHoctu. Cankr-IlerepOypr : FOpun.
uentp [pecc, 2002. C. 332.
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forgery of documents, seals, stamps and letterheads, sale or use of
forged documents, seals, stamps (Article 358 of the Criminal Code of
Ukraine);

abuse of power or office (Article 364 of the Criminal Code of
Ukraine);

official forgery (Article 366 of the Criminal Code of Ukraine).

Of course, this list is not exhaustive and may depend on each
individual crime. The listed warehouses of socially dangerous acts occur
Iin at least 10% of cases during the seizure of property or the right to
property in the sphere of turnover of residential real estate, that is, they
are typical when committing a major crime. We also consider it
inappropriate to conduct a criminal characterization of each of these
crimes, since they do not have a specific nature, and in the scientific
literature there is a fairly large number of works devoted to each of them
individually™,

The choice of the method of committing a crime depends on a
significant number of different factors: the moral and value orientation
of the offender, his legal knowledge in the field of turnover of residential
real estate, the identity of the victim and his behavior, before, during and
after committing the crime, the presence of conditions conducive to the
commission of the crime etc.

Investigation of ways of committing crimes in the sphere of
residential real estate turnover is necessary for the development of crime
prevention measures in the sphere of residential real estate turnover. For
example, by providing general information to the public on the ways of
entering into civil contracts in the sphere of residential real estate
turnover, the most common ways of committing crimes in the said
sphere, the procedure of applying to law enforcement agencies for
protection, responsibility for violation of the law, ways of ensuring
compliance with obligations. As well as the actions of a potential victim
to prevent or stop committing a crime, it can reduce the level of
victimization of potential victims of crime. Such information should be
provided through the media and the Internet, it aims not only to direct
the behavior of citizens in the legal channel, but also to promote

Y Tuxuit O. B. KpuMiHOTOTiYHA XapaKTepHCTHKA OCOOHCTOCTI 37104HHIS B cdepi
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2013. Bumn. 70. C. 346-355.

76



morality, to clarify the content of the rules of the current legislation. In
addition, the social status of potential victims and the intended audience
should be taken into account. That is, the content of such information
should be as close as possible to the interests of the persons to whom it
is addressed. The information provided should not be abstract, but
specific, with real life examples. In addition, you should describe the
procedure to be taken to avoid becoming a victim of crime, or to act
when a crime has already been committed. Such information should be
contained, for example, in memos, manuals, articles in the media, as
well as on official websites of state institutions: the Ministry of Internal
Affairs, the Prosecutor General's Office, the State Registration Service
of Ukraine, etc.

CONCLUSIONS

Based on the study of the Criminal Code of Ukraine and the
practice of law enforcement, it was found that crimes in the sphere of
turnover of residential real estate are committed in the forms provided
for in Articles 189 (extortion) and 190 (fraud).

Fraud can be committed in two separate forms: seizing or acquiring
someone else's property. The first case is typical when the intent of the
perpetrators is to seize money from the sale of property without
encroaching on the ownership of the property. In the second case, the
perpetrators, on the other hand, encourage the victim to give them
property rights. The possession of the right to property is done mainly
during the conclusion of various types of contracts: sale, gift, lease, etc.

Unlike fraud, the victims did not intend to, for example, sell or
donate residential real estate, but were forced to do so when committing
ownership of residential real estate.

The crimes in the sphere of residential real estate turnover are
characterized by a pre-conceived, specific way of committing the crime,
since it requires considerable time for preparation related to the search
for residential real estate, development of actions, production of
counterfeit documents, selection of accomplices, etc.

On the basis of the actions perpetrated by the perpetrators, as well
as on the basis of the situation affecting the choice of the mode of
behavior of criminals, there are eight ways of committing crimes during
the conclusion of different types of civil contracts (except rent) and two
ways of committing crimes in the sphere rental of residential real estate.
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It is noted that in the sphere of turnover of residential real estate there
are also other ways of deceiving the victims for taking possession of
their real estate, but, as a rule, such cases are isolated and their
occurrence is conditioned by a specific living situation.

While committing fraud, deception applies not only to victims, but
also to notaries who provide power of attorney, certify various treaties,
state registrars, law enforcement officials, and other persons who
commit legally significant actions (legal acts and acts) regarding
residential real estate.

Unlike fraud, there are several ways of committing this socially
dangerous act when claiming residential property rights. There is, in
fact, one way, but that changes depending on the situation that
contributes to the crime or vice versa makes it difficult to bring the
criminal intent to an end.

Attention is drawn to actions taken by individuals in preparation for
fraud or solicitation of residential real estate. Typical elements of
preparation for crime are considered. In general, preparation for a crime
consists of four basic elements: developing an action plan, searching for
residential property or potential victims, choosing the means of influence
on the victims, selecting accomplices (only with complicity). Other
elements are optional and perpetrated by criminals depending on the
particular situation and the mode of crime. Based on our research, we
were able to distinguish a logical sequence of actions to prepare for the
crime, we can only say that in all cases, the persons committed the basic
actions first, and only after them optional.

In order to carry out the intent to seize property or the right to
property of the victims, as well as to facilitate the commission of major
crimes, the perpetrators, as a rule, commit other socially dangerous
acts — the so-called related crimes. These delinquent acts, while not
aimed at seizing property or the right to property, but do contribute to
the commission of major crimes. In some places, it is impossible to carry
out criminal plans without committing co-crimes.

The choice of the method of committing a crime depends on a
significant number of different factors: the moral and value orientation
of the offender, his legal knowledge in the field of turnover of residential
real estate, the identity of the victim and his behavior, before, during and
after committing the crime, the presence of conditions conducive to the
commission of the crime etc.
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SUMMARY

The article is devoted to the characteristics of the typical means of
committing frauds in the sphere of the turnover of housing estate. The
research is provided with arguments, that on the bases of actions, which
are committed by guilty persons, and on the grounds of situations, which
influence on choice of the way of behavior of offenders, it is possible to
divide eight means of the committing crimes while concluding different
types of civil law contracts (except rent) and two means of the
committing crimes in the sphere of the rent of housing estate. Noted that
there are another means of fraud in the sphere of the turnover of housing
estate of victims with an aim to possess their real estate, but as a rule,
such cases are single, and their occurrence are based on the particular
life situation.

Attention is drawn to the actions, which are performed by persons
while preparing to the commitment of fraud in the sphere of the turnover of
housing estate. The typical elements of preparation for the commitment of
crime have been analyzed. In general, preparation for crime consists of four
main elements: elaboration of an action plan, search for objects of housing
estate or potential victims, choice of means of influence on victims and
choice of accomplices (only in case of complicity).

Other elements are facultative and are committed by offenders
depending on the particular situation and mean of commitment of crime.
On the grounds of our research, there was no possibility to establish
certain logical order of actions while preparing for commitment of
crime, it is possible only to state, that in all cases, individuals firstly
committed the main actions, and only after, the facultative ones.
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SCENE OF CRIME AS A SOURCE
FOR PROOF INFORMATION

Dyntu V., Demchuk A. M.

INTRODUCTION

An investigation as a process of cognition has a retrospective
nature, in other words it is an activity which is aimed at establishing
the events of the past on the basis of the study of available information
in the present. It should be noted that crime information is often not
obvious, very often it is obtained by the investigator in an encrypted
form, and needs a skilled interpretation. For a qualitative and fast
process of cognition of a criminal event a forensic description of
crimes is required as a typical model that can be applied to an
individual case and provides the investigator with the ability to
construct and test the relevant investigative version, determine a set of
actions and means, which are aimed at a productive solution to
specific investigative tasks.

The emergence of forensic characteristics of crimes, as one of the
fundamental categories of crime investigation methodology, is related to
the need to accumulate information about typical and unusual properties
and signs of a crime. Thus, the emergence of forensic characteristics of
the crimes was caused needs of practice in the presence of a single data
system about the most typical forensic-significant signs of crime and the
interconnections between them, which is formed on the basis of
generalization of the corresponding information for rational and
effective crime investigation.

The structure of forensic crime characteristics should reflect needs
of scientific realization and substantiation of existing elements in its
composition, and practical demand when using forensic characteristics
of crimes by investigator during investigation.

Between the structural elements of forensic characteristics of the
crime are causal, functional, indirect and immediate, unambiguous and
probable, correlation links.
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1. Crime Scene as an Element of Forensic
Characteristics of Crimes

The crime scene is the source of criminalistically important
information regarding an event that is the object of knowledge during
the investigation. So that the information obtained by the investigator
could be accessible to all participants in the criminal proceedings and
was used in the process of proof, it must comply with procedural
requirements which indicate the order of its receipt, permissible sources
and fixing methods. Thus, criminalistically important information for its
use in the process of proof must be converted into evidence.

To determine the situation of crime as a source of evidence is
expedient to find out the correlation between the process of knowledge
and procedural proof.

M.M. Mikheenko noted that non-procedural cognitive activity
which precedes the procedure of proof and accompanies it, deprived of
legal value since it goes beyond its limits. Establishing the truth in the
criminal process, in other words cognition, which results have a legal
significance, are carried out only in procedural form. Therefore, when
we speak about the epistemological essence of criminal-procedural proof
as a special kind of cognition of reality, there must be a sign of equality
between proving and cognition®.

I. Luzgin pointed out that cognition in the broad sense of the word
IS a process of obtaining knowledge about certain subjects or
phenomena, and proving is the justification of the prescribed provisions,
the creation of conditions for the knowledge of the same objects in
other ways®.

V.S. Jatieva noted that cognition is an activity "for yourself", and
proving is "for the addressee". The purpose of knowledge is to acquire
knowledge, and the purpose of proof is the conviction of the addressee
about something’.

! Muxeenko M. M. JloKka3biBaHHE B COBETCKOM yTOJOBHOM Cyxomponssojctse. K.,
1984. C. 8.

2 Jlysrun M. M. PaccrieoBanne Kak TpOLECC MO3HAHMS : yuebHOe mocobme. M.,
1969. C. 21-22.

¥ Jlxarme B. C. OO6uas METOIONOTHS W COBPEMEHHBIE TPOGIEMbI OOBUHEHHS M
3alIUTHl 0 YTOJOBHBIM JeidaM : aBTroped. muc. .. J-pa topui. Hayk : 12.00.09.
Bnamukaskas, 1995. C. 5.
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The content of procedural evidence is the cognition of the crime
scene which is carried out by a specially authorized official in a special
procedural form and consists of collecting, verifying, and using a
combination of evidence for making procedural decision as well as for a
legitimate and well-founded decision of the case”.

We should agree with the position of S.A. Sheifer, which indicates
that considering the process of collection of the evidence from the
position of the theory of reflection, it should highlight such components,
as a source search, extraction of information relating to a crime which is
under investigation and procedural fixation (fixing)®.

From the above it is seen that proving and cognition in the
implementation of criminal proceedings are not identical concepts®,
although the proving of the actual circumstances of the case at all stages
Is in accordance with the laws, inherent in any process of cognition of
objective reality’.

However, cognition of the investigated event is the part of the
process of criminal proving. Comprehensive and objective investigation
can only be done when will be combined the process of proving and all
stages, ways, aspects of cognition as different aspects of the approaching
thinking of the investigator to objective reality®.

Thus, proving as a procedural activity begins to be realized only on
the basis of known circumstances although during the period of proving
cognition continues, as far as it is well known that the execution of
procedural actions of proving is not a simple reproduction, but an
increase in knowledge®.

It should also be noted that today there is no single approach in
criminalistics literature to the content of the concept of " evidential

* Cumoposa E. M. Cobupanue M MCIONB30BAHHE JOKA3ATENBCTB KAK SIIEMEHTBI
mpolrecca J0Ka3blBaHUS B YIOJIOBHOM CyHNONpOU3BOACTBE. Becmnuxk BU MBJ] Poccuu.
2007. Ne 4. C. 36-37.

° Jlynunckas I1. A. U30Opannsle Tpyas! B 3-x T. M. : Hayka, 1991. T. 3. Teopus
cynebHbIX nqoka3arenbeT. C. 156.

® PeokaxoB A. I1. VronoBHO-IpoLeccyanbHOE JOKA3bIBAHUE : MOHATHE H CPEICTBA.
M. : Uud.-uznat. nom "Oumuns". 1997. C. 22.

" Kapueesa JI. M. JlokasaTenbcTBa M JOKA3bIBAHHE MPH MPOM3BOACTBE
paccnenoBanus. Jlekuus. ['opskuit : HUuPWO I'BIII MBJI CCCP, 1977. C. 5.

Kypasens B. dopmanizaiis po3ciiiyBaHHS : TEOPETHYHI OCHOBU 1 NMPAKTHYHI
MOXIUBOCTI. [IpasH. uaconuc /Joney. nay. yu-my. 2010. Ne 1 (23). C. 47; 49.

? Jlysrun M. M. PaccrieoBanne Kak TpOLECC MO3HAHMS : yuebHOe mocobme. M.,

1969. C. 63.
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information”. For example, in the opinion of R.S. Belkin and
A.l. Wienberg, changes related to the event are evidence and the
measure of the correlation of evidence with an event, to which they
belong (which is in direct dependence on the quantitative and qualitative
content of these changes) is a evidential information®®.

A.M. Grigoriev points out evidential information must be
understood reception information in accordance with the established
procedure, with aid of which the subject of the investigation establishes
the presence or absence of circumstances, which are subject to proof in
the course of criminal proceedings, as well as other circumstances
relevant to the criminal case™.

From the V.Ya. Koldina’s point of view, evidential information is
data that constitutes the meaning of "evidence" in the strict procedural
sense and any information about the event being investigated and the
circumstances relevant with it which are used in the process of proving
in order to identify collection and evaluation of evidence in the process
of disclosure, investigation and judicial review of criminal and civil
cases’”. However, aforementioned definition expands the content of
evidence, which gives rise to ambiguity in the use of the definition both
in the scientific and practical sphere.

We can agree with the opinion of R.S. Belkin and A.l. Wienberg
that to the evidential information refers only that information which
makes the content of "evidence" in the strict procedural sense®. All
other information which was received by the investigator and was not
included in the content of the evidence, has orientational nature. It is
rightly noted by V.O. Obraztsov, that with all the importance of
evidential information to reduce the process of searching and cognition
to the extraction and usage of this information cannot be done™.

9 Benkun P. C. KpuMHHATICTHKA U JOKa3bIBaHHE (METOHONOTHYECKHE POOIEME).
M. : FOpunnyeckas nureparypa, 1969. C. 173; 176.

I'puropreB A. H. Hudopmamus u uHPOpPMALMOHHOE B3aUMOJEHCTBHE B
paccieloBaHUM TMPECTYIUICHUH: TeopeTH4ecKrue acneKkTsl : MoHorpadus. Kanununrpan :
Kamunaunrpaackuit FOU MBJI Poccun, 2006. C. 208.

2 Kommun B. S1. MH(bOPMAIHOHHBIE MPOLECCH M CTPYKTYPH B KPHMHHATHCTHKE.
M. : U3n-ao Mock. yH-Ta, 1985. C. 39-40.

3 Benkun P. C. KpUMHHATICTHKA U JOKa3bIBAHHE (METOLONOTHYECKHE POOIEME).
M. : IOApI/I,Z[I/IlIeCKaH auteparypa, 1969. C. 173

Y Kpumnnanuctuka / mox pex. B. A. O6pasuosa. M. : FOpucr, 1995. C. 58.
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Thus, the evidential information is a part of the information, which
investigator receives in the process of cognition of the crime and, which
is used in the process of proving, as the internal content of the
substantiation.

We can agree with the opinion of M.M. Stoyanov, that the proof in
the criminal procedure is a system of several permanent, interdependent
elements. Such elements are information about the circumstances of the
case and the procedural form of their receipt™.

One of the most meaningful sources of e evidential information is
precisely the crime scene in which actions to prepare, implement and
conceal the crime were taken.

V.G. Tanezevich points out that “... for a purposeful investigation
investigator has from each case to imagine what exactly is needed to find
out, which are the actual circumstances of the investigated event should
be established and in what framework’*®.

The study, analysis and correct interpretation of the information
contained in the crime scene significantly contributes to establishing the
circumstances which must be proved.

During studying the material environment, social and psychological
conditions in which the crime was committed the investigator directly
perceives the system of objects and phenomena, in which the process of
preparation, implementation and concealment of the crime took place.

It should be noted that for the formation of evidence, must be
necessary interaction of two components: the subject of cognitive
activity and directly the object which is being known. In the process of
investigation the interactions of the investigator and, in particular, the
material environment of the crime scene are taking place. The result of
aforementioned process from the procedural sources information which
is the content of the evidence is revealed

In whatever form, quality, condition matter would be represented, it
in any cases inherent characteristics, similar to the sensation the
characteristics of the reflection. The phenomena that are not reflected in
nature do not exist. This means that any event of the objective world,

> Crosmos M. M. BmactuBocti 0Ka3iB y KpuMiHAambHOMY mporieci Ykpaitu :
aBTopExb. awmc. ... Kaua. ropu. Hayk : 12.00.09. 2010. C. 13.
Tanacesuu B. I'. 3HaueHne KpUMHHAIMCTUUECKON XapaKTEPUCTUKH MPECTYIIICHUM
U CIIEJCTBEHHBIX CUTYallUH AJII METOJIUKU PACCIENOBAHMSI NPECTYIUIEHUN. AKmyanbHble
npobnemuvl cosemckou kpumunarucmuxu. M., 1980. C. 84.
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any phenomenon, any material thing, thought of the person always
associated with the formation of changes in the surrounding reality. Not
only the objects themselves change in the process of their creation, being
(life, functioning), collapse, disappearance, but also the properties of
other objects, which are interacting with them various connections and
correlations'’.

It should be noted that the environment itself stores information
regarding the event, what happened in it, time and spatial characteristics,
traces of the interaction between the crime scene and the method of
crime and other circumstances of a criminal offense, which were
reflected in the scene of the crime in the form of traces.

2. The Structure of the Elements of Scene of Crime

Information which is correlated with reflection of the event which is
learning in the case and is contained in its tracks (mental and materially
fixed changes) is the object of search and means of cognition. That its
part, which acquires the status of evidence, serves as the basis for the
adoption of procedural decisions. In the case when the cognition is
carried out in the mode of procedural proving the basis for making legal
decisions is evidentiary information™.

Investigation of the crime scene provides the opportunity to
identify, collect, fix and evaluate evidence in order to use it in the
investigation of a crime.

As a result of investigating the scene of the crime as an object of
evidence the following evidence can be obtained: regarding the essence
of the criminal offense and its individual circumstances; regarding the
person of offender, circumstances that characterize it; regarding the
behavior of the person of the offender, his guilt in committing a criminal
offense; forms of guilt; motives and the purpose of committing a
criminal offense; regarding the circumstances that are the basis for
exemption from criminal liability or punishment; regarding the victim's
person, circumstances that characterize it; regarding to the behavior of
the victim in the commission of a crime and after its implementation,

o HleBuyk B. M. IlpeaMer 3I04MHHOTO MOCSTaHHS SIK €IEMEHT KPUMIHAIICTHYHOT
XapaKTepUCTUKU KOHTpaOaHIU HApKOTUYHUX 3aco0iB. Mumua cnpasa @ HAyKo8o-
ananimuynui scypran. 2006. Ne 5. C. 15.

8 O6pasioB B. A. KpuMHHATHCTHKA: MOJEITH CPEACTB M TEXHOIOTHI PACKPBITHS
npecrymienuit. Kypc nekmiii. M. : U3a-so UMIID-ITABJINI, 2004. C. 58.
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about forms of interaction between the victim and the offender;
regarding the use of certain tools and means by the offender, their types
and fetchers (weapons, explosive devices, poisonous substances, etc.);
regarding the object of the crime, circumstances that characterize it;
regarding to the existence of the staged event of the crime; regarding the
existence of the staging of the crime event, or its particular
circumstances; regarding the circumstances that contributed or prevented
the commission of a crime; regarding the outcome and consequences of
criminal acts.

It should also be pointed out that the crime scene is the primary
source for procedural sources of evidence in the form of material
evidence, documents, testimonies, expert opinions. Information
regarding the scene of the crime provides an opportunity not only to
investigate the crime which was committed, but to take actions to control
his commission in the form of simulation the crime scene.

On the basis of information regarding the scene of the crime for
certain types of crimes it becomes possible to implement such a form of
control over the commission of a crime, as a simulation of the crime
scene.

Generalized and systematized information regarding the scene of
the crime for a certain type of crime gives the opportunity to create a
model of the crime scene for the purpose of misinforming the offender
and others around for effective and prompt, disclosure of a crime, its
termination and identification of the guilty person.

The above form of control over the commission of a crime can be
attributed to the form of criminalistics misinformation, in other words is
established and regulated by law the activities of authorized persons,
which is aimed at misleading a potential offender with a target to
prevent, detect and disclose of a grave crimes.

An important property of the crime scene is that it serves as a
source of criminalisticly important information. The possibility of a
crime scene to serve as a source of information is conditioned by the
reflection process.

Reflection is an inalienable property of any interaction process, any
motion of material systems. In the process of self-movement of each
special, specific system is going to select the best options for reconciling
it with a close and individual environment. The result is an active
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reflection (fixation, implementation) environment properties in the form
of a particular material object™.

R. S. Belkin pointed out that any crime event is necessarily
reflected in the environment, the elements of which are material
entities — objects, things, as well as people in whose consciousness the
event of the crime is reflected. The environment in which the perpetrator
makes the changes it's not something monolithic, not one object, but a
complex of objects, processes, phenomena. In the process of display,
come up traces of reflection®’. Due to the general dialectical connection,
interdependence and multiplicity of phenomena and processes come out
reflection and all the laws of the material world?".

In the interaction of the crime with other elements of criminalistics
characteristics of crime traces of reflection are left in the scene of crime
and in the system that interacted with it. "Changing the environment,
being a reflection of the crime event, the result of the objects’
correlation, participating in the act of reflection is the final phase of this
process. ... Judge by displaying about reflection, by information about
crime, you can only in that case if the mapping is possible to find
identify, understand the content of these changes"*.

I. F. Krylov examines the scene of the crime, as a system, a set of
various tracks, which are interconnected by different forms of
communication. The more we manage to study the system traces and
establish the forms of existing links between them, the more correct it is
possible to explain the result of the crime, and the scene in which it
proceeded®.

It should be noted that the system of objects of the material
environment and trace mapping system on these objects from interaction
with other elements of crime characteristics this is not the same thing.
Traces are material consequences, which arise after the interaction of the

19 Igaxin O. A. KopoTkuii Hapuc 3aransHoi dinocodii : HaBYANBHMI TOCIOHHK st
crynenTiB. Oneca : Actponpusrt, 1999. C. 35-36.

% Benknn P. C. JIeHHHCKas TEOPHS OTPAKEHHS H METONOTOTMYECKHE IPOOIEMBI
coBeTckoi kpumuHanuctuku. M. : U3a-so BIII MBJI CCCP, 1970. C. 9-11, 14.

2! O6pasios B. HekoTopsie mpo6ieMbl pacKpbITHs MpecTyriennii. CBEpIOBCK :
Cpenneypanbckoe KHIKHOE u3a-Bo, 1975. C. 27.

benxun P. C. Kypc kpuMHHaIHCTKY : yueOHOE 1mocodue Ui By30B. 3-€ U3/, JOI.

M. : OHUTHU-AAHA ; 3akon u npaso, 2001. C. 90; 94.

23 KpeutoB 1. ®@. Kpumunanucruueckoe yuenue o cnenax. JI. : M3a-so Jlenunr.
yH-T, 1976. C. 62.

88



elements of the scene of crime with other objects. The trace is the result
of the movement of various objects the only material substance, the
consequences of their interaction®”.

If the traces are a confirmation of the interaction of the situation of
the crime with other elements of criminalistics crime characteristics then
it is possible to assume that their absence may also be a source of
criminalistics important information. However, we should distinguish
the notion of "missing traces" and "lack of traces"?.

Missing traces — this is a set of material consequences that are
indistinctive of this phenomenon.

Unlike missing traces, which have no logical connection with the
event, lack of traces is typical for a certain kind of phenomena becomes
the object of cognition. Most often there are lack of traces is manifested
after scrutiny and studying the existing traces, that is obvious
phenomena. And when determining deviations from the regularity of
appearance, development and disappearance of the phenomenon there is
a question about the absence of a mandatory element which must
manifest itself during the interaction with the scene of the crime in the
form of a trace which is absent. The most clearly explored the lack of
traces possibly in the analysis of criminalistics crimes characteristics in
general, as a system when one of the tracks naturally predetermines the
presence of others®.

By itself, the scene of the crime and the traces of reflection in it are
only a source of information, but not particularly information. The
person plays an important role in the process of obtaining information,
which studies the source of information, i.e. investigator, as a subject of
direct investigation of the crime scene. The quality and amount of
information that can be obtained from the analysis of the scene of the
crime depends on the professional level of the investigator, his level of
education, awareness of the general laws of development and
degradation of phenomena, their reflection in the material world, as well
as professional knowledge regarding regularities of display of elements
of criminalistics crime characteristics in the material environment (the

*KyswenoB  II.C.  OrcyrcTByiomlme  cIeabl W OTCYICTBHE  CIICJIOB
(THOCEOJIOTHUECKUIT M OHTOJIOTUYECKUN aclekT). Poccutickuii 10puouueckuil HcypHal.
2009. Ne 3. C. 185.

2> Tam xe.

28 Tam xe.
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method of crime, the individual properties of the offender, etc.), as well
as in identifying the corelations between its elements. Thus, information
from the investigation of the circumstances of the crime is acquired
through the prism of subjective perception of objective phenomena.

Important for proper understanding of the content of crime scene
has a definition of the nature of the origin of its structural elements.

It should be agreed with I.I. Bukayeva's view that the material and
physical nature of the elements of crime scene manifested in the form of
location of objects, natural and climatic processes, states, temporal
correlations, acting as circumstances and conditions which make out the
scene of the crime. These include natural objects (mountains, valleys,
atmosphere, shelf, nature reserve, etc.) and products of human activity
(social): buildings, housing (house, apartment), various kinds of
cantonment, phenomena and objects in the sphere of consumption: mode
of life, leisure facilities; production (complexes, objects, units,
equipment); processes; phenomena; objects of industrial and social
infrastructure®’.

Social environment is a set of social conditions in which, having
experienced their influence, human activities take place. Among the
elements of the social environment include individuals, groups of
people, teams, social strata and other communities, various processes,
material and spiritual relations, existing in these communities, objects of
industrial, aesthetic and other purposes. Thus, the social environment
can be defined as the sphere of social existence of the individual®®.

Undoubtedly the social environment plays an important role in
criminal activities, starting with the impact on the formation of criminal
intent and ending with the stage of concealing a crime. However, its use
as an element of the crime scene raises the danger of expanding its
interpretation.

Specific situation is a collection of objective factors that through the
prism of subjective perception of the person affect his behavior at a
particular moment. The situation for the offender can be in the form of
reason for committing a crime although objectively it may not contain
provocative factors. The corelation between a particular situation and a

%" Bykaesa M. H. TIpaBuibHas KiaccHUKALNS SIEMEHTOB 00CTAHOBKH COBEPIICHHS
MPECTYNICHHUS — OMOLIb B cieacTBeHHOM padote. Credosamensy. 2005. Ne 3. C. 26.
O6paszoB B. A. O KpUMHHaIMCTHYECKOH KiIacCH(PUKAIMH TPECTYIICHUH.
Bonpocwi 6opvowi ¢ npecmynnocmoio. 1980. Bein. 33. C. 92.
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behavioral act can be traced. The concrete situation generates a
volitional act not by itself, but only in interaction with the personality of
a particular person refracting through his interests looks, habits,
peculiarities of the psyche and other individual traits®.

V.M. Kudryavtsev distinguishes two main types of situation during
the commission of a crime: the situation of preservation and
consolidation of the scene of crime, allows the previous intention of the
crime to be left unchanged; a change in the situation, which, in turn, is
divided into improvements for a specific situation for the offender;
deteriorating it, but not enough to exclude the commission of a crime; a
complete deterioration of the situation that impedes the achievement of a
criminal plan®.

The form of interaction between the scene of the crime and the
subject of the crime is manifested in the case of committing a criminal
offense by any act, both in the form of action and inactivity. Crime is
one of the specific types of human activity. It should be noted that the
activity (action, inactivity) of a person depends on the psychological
ability to perceive the environment and react to its manifestations. The
reaction that manifests itself in a variety of stimuli forms a unified
system of acts — the behavior of the offender.

S.V. Lavrukhin distinguishes the following stages of criminal
behavior: preparation for committing a crime (purpose of behavior — to
create conditions for committing a crime); preparation for concealing a
crime (purpose of behavior — creation of conditions for concealing a
crime); committing a crime (purpose of behavior — achievement of a
criminal result); concealing a crime (purpose of behavior — exclusion or
complication of crime detection); use of the result of a crime (purpose of
conduct — satisfaction of material and other needs of the offender or other
persons as a result of the use of the result of a crime); assistance to the
investigation (purpose of behavior — assistance to the investigator in
gathering evidence); counteraction to the investigation (the purpose of
behavior — the exclusion or complication of the investigation of a crime)*".

? Kynpssues B. H. Tlpuumanocts B kpumuHOmorun (O CTPYKType HHIMBH-
IOyanbHOTO noBeneHus ). M. : FOpunudeckas nmutepatypa, 1968. C. 15.
Kynpssues B. H. I'ene3uc npectyrmienus. OnbIT KpUMHUHOJIOTUYECKOTO MO/IETH -
poBanus : yuebHOe mocobue. M. : Undpa-M, 1za. dom "dopym", 1998. C. 137-138.
1 Jlaspyxun C. B. KpuMuHATHCTHYECKAs KOHIEINIUS MOBEICHHS MPECTYITHHKA.
T'ocyoapcmeo u npaso. 2004. Ne 6. C. 62.
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Each of the following stages of criminal behavior can only be
realized in a particular environment, since any activity is based on
objects and phenomena, as an inherent condition of their being. Thus, we
can say that the scene of the crime accompanies criminal activity at all
stages in the form of a phenomenon that leads to its determination and
acts as part of objective reality in which criminal behavior can be
realized.

The environment may become a condition that will enable
individuals to formulate a decision to commit a crime. Thus, favorable
conditions for committing a crime can serve as the basis for the person's
intention to fulfill their needs in a criminal way. However, if the
conditions did not lead to a decision, As to the commission of a crime,
they are only an environment favorable to the commission of a crime.
Only after the formation of the intent and decision regarding the
commission of a crime, the normal environment is transformed into a
crime scene.

Mandatory presence of the volitional and intellectual part of the
offender in shaping the scene of the crime is determined by the fact that
in the same conditions and under the same circumstances each person
decides independently on the lawfulness of his/her conduct. Thus, in
order to form the scene of a crime the necessary condition is decision of
a person relative to the satisfaction of their needs in a criminal way. And
since, any activity can be done only in a certain environment taking into
account the purpose and method of its achievement, the environment
turns into a crime scene.

As an element of the crime scene it is more appropriate to use the
micro-social environment of the offender, that is, the microsystems that
represent the immediate social environment of a criminal offense at the
stage of its preparation, commission and concealment. These are the
direct connections of the offender with different social groups, contact
groups and organizations.

However, it should be noted that the micro-social environment is
available throughout all human life and only at a certain time, under
certain circumstances, transforms into a scene of crime. The indicated
conversion can only be realized after the appearance of the intention to
realize its needs by generally dangerous, illegal way. Since that time,
any microsocial environment, which has a direct or indirect correlation
to the process preparation, realization and concealment of a crime, can
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be considered an element of the crime scene. The most importance is the
criterion of belonging and the relativity of the microsocial environment
to a criminal act at any stage of it.

From the above it is seen that microsocial environment is a
microsystems that represent the immediate social environment of
criminal activity at the stage of preparing, committing and concealing a
crime.

Being specific, limited in time and space, an act of behavior, the
crime represents the unity of the external and internal sides of the
activity. According to the results of the external activities of the offender
we are more or less likely to assume the inner side of it. Material
environment, gives an opportunity to know also the "internal" factors of
the mechanism of crime, in particular, in one way or another, the
psychology of the offender®.

In the structure of the crime scene it is expedient to include the
moral and psychological environment in which the criminal event
occurred however, limit its time frame to the preparation, commission
and concealment of a crime. According to the information obtained on
the basis of the investigation of criminal proceedings, most crimes are
committed on a domestic basis, where a significant role is played by the
moral and psychological environment, that is, the interaction of the
offender with other people, which determines the crime he committed.
And also the moral and psychological environment in which the crime is
committed.

Moral-psychological environment is a combination of psychological
and moral states, mood, relationships between people and the offender in
the period of preparation, implementation and concealment of the crime.

Creation of the classification system of the elements of the crime
scene, will provide an opportunity to study structural components and
the links between them, since the origin of an element within a particular
system due to the presence of interconnections, with other constituent
parts of the inner structure and with the system as a whole. By studying
these connections, it becomes possible to derive knowledge of unknown
elements from the knowledge of known elements.

32 o
Unpuenko FO.U. Takrtuueckue mpHeMbl HCCIECIOBAHUS MaTepUATbHOU

00CTaHOBKHU MecTa MPOUCIIECTBUS : aBToped. AuC. ... KaH. Iopul. Hayk. M., 1966. C. 7.
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CONCLUSIONS

Understanding the scene of the crime can be carried out at the
theoretical and practical levels. At the theoretical level, the notion of a
crime scene is a system of typical data regarding the factors of objective
reality, which determine the set of conditions, in which the process of
preparation, implementation and concealment of a criminal offense take
place, and which are reflected and evaluated in the system of
criminalistics characteristics of crimes. At the practical level, the crime
scene is the environment in which actions to prepare, implement and
conceal the crime were taken which should be investigated analyzed and
recorded in order to provide a fast, full and effective investigation of
criminal offenses.

The scene of the crime during the pre-trial investigation is the
object of cognition, which comes into contact with the subject of
knowledge (investigator or authorized person) in order to establish the
circumstances of a criminal offense.

The scene of a crime is a source of information that, if it is correctly
identified, research, fixation and evaluation, in accordance with the rules
of the current criminal procedural law acquires the status of evidence,
that is used in the process of proving.

The crime scene is a carrier of a system that consists of certain
elements — sources of evidence: testimony, material evidence,
documents, expert opinions.

The system of information regarding scene of certain crime and
typical its feathers is used to stop preparing the process of crime
commitment or committing a serious or especially grave crime through
the application of investigative actions

For criminalistics interest is the study of the properties of the person
who determine the processes of preparing, committing and concealing
the crime, as well as having the property displayed in the environment,
that is, when interacting with other elements of the forensic character of
the crimes to cause the appearance of the effect of each other.

The scene of the crime and the person of the offender, as elements
of a single structure of forensic characteristics of the crime are in mutual
dependence and associated with appropriate links at the stage of
preparing for a crime, its commission and further concealment.

The environment in which the offender is located which indirectly
or directly affects his behavior. The scene of the crime determines the
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behavior of the offender, affects the decisions that it takes participates in
the formation and change of motive, intent, directs his actions.

In turn, the offender also affects the situation of the crime. During
the preparation for a criminal offense person studying and evaluating
available the situation of the crime and shapes its model for the future
that is, makes a forecast.

If the present scene of the crime and its predicted model meet the
requirements for the successful commission of the criminal plan the
offender will commit the crime without significant change in the
circumstances of the crime.

If the situation of the crime is unfavorable for the commission of the
crime, the offender will carry out actions for its conversion, changes to
create favorable conditions for committing a criminal act. In case the
change in the unfavorable situation of the crime is impossible the
offender may refuse to commit a crime at all.

Also, acting in an environment of a crime the offender leaves in it
the results of the interaction of what changes its original state.
Investigation of the scene of a crime provides the opportunity to receive
information regarding the person of the offender, features of his
character, criminal qualification, mental health and other information,
which make it possible to identify the person who committed the crime.

In shaping the way in which a criminal act is committed, objective
factors are of great importance. Objective factor can be called the
situation of crime, it directly or indirectly determines the election of a
method of crime. Speaking about the factors that influence the choice of
crime it should be noted their double character. On the one hand these
are external manifestations of reality, that is the situation of the crime,
on the other hand this is an internal conviction and the willful decision
of the offender, which is mediated by the realities of the environment.

SUMMARY

The article is devoted to the consideration of the importance of
information about the scene of the crime in the process of forming
evidence. The values of the data on the scene of the crime in the process
of investigation and construction of investigative versions were
considered. Moreover, the links between the offender and the crime
situation are investigated. Their influence on each other is determined.
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The structure of the crime scene is established. Interrelation between the
elements of the structure of the crime scene is revealed
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PLACE OF THE CUSTOMS AUTHORITIES
OF UKRAINE IN THE SYSTEMOF SUBJECTS
OF PUBLIC ADMINISTRATION IN THE FIELD
OF INTELLECTUAL PROPERTY

Khridochkin A. V., Aparov A. M.

INTRODUCTION

Problem formulation. The results of creative intellectual activity
of a person occupy an increasingly dominant place in the global value of
property value and, therefore, they need for reliable protection against
any unlawful encroachments. The strategy chosen by our country for
building civilized market relations, ensuring social orientation of the
economy and innovative social and economic development based
primarily on the activating of our own intellectual potential has created
the an urgent need for the formation of an effective domestic mechanism
for the protection and protection of intellectual property rights.

During the last decade, an active law-making process in this area was
being implemented in Ukraine, and today we can state that in our country
a modern legal framework has been created for the protection and
protection of intellectual property. The domestic system of legal sources,
which consists of constitutional norms, norms of codes, laws, and a
number of bylaws, generally complies with the international requirements
defined by the Agreement on Trade-Related Aspects of Intellectual
Property Rights (hereinafter referred to as the TRIPS Agreement). In
particular, the World Intellectual Property Organization (WIPQO) has
noted significant positive changes in Ukrainian legislation in this area.
But a significant amount of counterfeit and falsified products sold in
Ukraine, as well as the volume of its distribution, still cause significant
damage not only to the economy of our state, but also to the image of
Ukraine. Therefore, the international community does not accidentally
point out to our state the necessity of applying effective measures of
protection and protection of intellectual property, which not only declare
but also bring a practical result. And, despite the functioning of a rather
ramified system of protection and protection of intellectual property rights
in Ukraine, there is a need to find qualitatively new ways to solve the
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problem of strengthening the protection and the protection of the rights of
intellectual property subjects. A significant part of the powers in the field
of protection and protection of right holders are entrusted to bodies that
control the movement of goods and goods across the Customs Border of
Ukraine of Ukraine.

1. Principles of Interaction of the Customs Authorities of Ukraine
with Subjects of Public Administration in the Field of Intellectual
Property of General and Sectoral Competence

According to Art. 398 of the Customs Code of Ukraine (hereinafter —
the CC of Ukraine) the right holder, if there are reasons to believe that
during the movement of goods across the Customs Border of Ukraine
violated or may be violating its rights to the object of intellectual
property, has the right to apply for the promotion of the protection of
these rights’. And the central executive body, implementing the state tax
policy, the state policy in the field of state customs business, maintains a
Customs Intellectual Property Register, which are protected in
accordance with the law. After registration of the object of intellectual
property rights in the Customs Intellectual Property Registeron the basis
of the statement of the legal owner or the authorized person of the
customs, on the basis of the information contained in this register, take
measures to prevent the movement of counterfeit goods through the
Customs Border of Ukraine.

As of July 2018, almost 37,800 intellectual property objects were
registered in this register. Most of them are trademarks, but there are
also results of scientific and technical creativity (inventions, utility
models, industrial designs, etc.), and objects of copyright (various types
of works). The list of data of objects of intellectual property included in
the Customs Intellectual Property Register is constantly growing. After
registration of the object of intellectual property rights in the Customs
Intellectual Property Register, which are protected in accordance with
the law, the customs authorities, based on the data of such register, take
measures to prevent the transfer of counterfeit goods through the
Customs Border of Ukraine.

! Murnnit komexc Yipainm: 3akon Vipainu Bin 13 Gepesus 2012 p. Ne 4495-VI,
URL.: http://www.zakon.rada.gov.ua/laws/show/4495-17.

100



Every year, taking into account the effectiveness of customs actions
to promote the protection and protection of intellectual property rights
during the movement of goods across the Customs Border of Ukraine,
the number of applications filed by legal owners or their authorized
persons to promote the protection of property rights of intellectual
property increases. By preventing the circulation of counterfeit goods in
the state, through the implementation of measures defined in the CC of
Ukraine to promote the protection of intellectual property rights at the
customs border, customs create favorable conditions for legal business.
However, as practice shows, there are a number of urgent issues that
need to be addressed in the activities of the customs authorities
regarding the implementation of Section XIV of the CC of Ukraine
(“Promoting the Protection of Intellectual Property Rights in the
Movement of Goods through the Customs Border of Ukraine). These
problems can be classified into problems of legal support, personnel
provision, logistics, organizational activities and interaction of customs
authorities with other subjects of public administration in the field of
intellectual property.

According to Art. 403CC of Ukraine, while exercising control over
the movement of goods containing intellectual property rights through
the Customs Border of Ukraine, customs authorities interact with other
state authorities authorized in the field of protection of intellectual
property rights in the manner prescribed by the legislation of Ukraine.
To implement this norm, it is necessary to develop an appropriate
mechanism of interaction of customs authorities with other subjects of
public administration in the field of intellectual property.

By transforming the achievements of legal science in the
mechanism of legal regulation, as well as the theory of legal relations
and implementation of the law, the components of the mechanism of
interaction of customs authorities with the subjects of public
administration in the field of intellectual property, it is expedient to
determine the following components: the system of legal norms, which
is the legal basis and scope of this activity mechanism (legal
component); the subjects of interaction, which are the bodies of all
branches of state power and their state power (organizational
component); interrelations in the form of a system of legal relations of
subjects (organizational and legal constituent).
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The subjects of customs and legal relations that arise during the
control of the movement through the Customs Border of Ukraine of
goods containing objects of intellectual property are, on the one hand,
the customs authorities: the central executive body whose activities is
directed and coordinated by the Cabinet of Ministers Ukraine and which
implements state tax policy, state policy in the field of state customs,
state policy on administering a single contribution to compulsory state
social insurance, state flight in the field of combating offenses during the
application of tax and customs legislation, as well as legislation on the
payment of a single payment, customs (a customs authority which, in the
area of its activities, ensures the fulfilment of tasks entrusted to bodies of
incomes and fees), a customs post (customs authority, which is part of
the customs as a separate structural subdivision, and in the area of its
activity ensures the fulfilment of tasks entrusted to the customs
authorities). The subjects of customs-legal relations are also state bodies,
Institutions and structures, which are endowed with direct and indirect
functions and responsibility in the field of intellectual property, and
judicial bodies. The list of such bodies is set out in the “National
Strategy for the Development of the Intellectual Property in Ukraine
until 2020”: executive bodies (Ministry of Economic Development and
Trade of Ukraine, Ministry of Internal Affairs of Ukraine, etc.); state
bodies with special status (Prosecutor General’s Office of Ukraine, the
Security Service of Ukraine, Antimonopoly Committee of Ukraine), as
well as judicial authorities®. And in addition to those, the subjects of
legal relations in the interaction of customs authorities with other
subjects of public administration in the field of intellectual property are
the parliament and government of Ukraine.

The Cabinet of Ministers of Ukraine directs and coordinates the
central executive body activities. This authority implements state tax
policy, state policy in the field of state customs, state policy on
administering a single contribution to compulsory state social insurance,
state policy in the field of combating offenses under the time of
application of tax, customs legislation, as well as legislation on issues of
payment of a single payment. It can also propose to the Verkhovna Rada
of Ukraine and the Cabinet of Ministers Ukraine s draft regulations for

? HanioHanmeHa cTpaTeris po3BHTKY cepH iHTeNeKTya bHOI BiacHoCTI B Yipaini Ha
nepion 10 2020 poky. URL: http://uba.ua/documents/ip-strategy28082014.pdf.
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the settlement of legal gaps or to improve the mechanism of public
administration in the field of intellectual property in the movement of
goods across the Customs Border of Ukraine of Ukraine. Such relations
are subordinated or vertical relations>.

The dispositive method of legal regulation is characteristic of the
relations of interaction of customs authorities with state authorities
(without the participation of the parliament and government). This is the
legal relationship of free expression of the will and equality of parties,
when the customs authorities enter into a legal relationship with state
authorities of their level. If it is necessary to apply to a higher body from
the above list of state authorities, then the customs, for example, have to
file a petition for the need for such a petition to the central executive
authority, which ensures the formation and implementation of state tax
and customs policy. That, in turn, already enters the corresponding legal
relationship with an entity equal in status.

Thus, in addition to the listed entities, it is necessary to remember
the existence of intra-administrative administrative relations between
subordinates and their heads of customs bodies, relations between
hierarchically lower and higher structural subdivisions of this
department, and others. Characteristic of these relations is the presence
of power and subordination, power inequality of the participants in these
legal relationships. Relations within the system between: services and
units of different bodies; between them and senior officials; on the line
of “subordinate — chief” in the service, the unit theorists of law called
internal legal relationships®.

An important element of the legal relationship being investigated is
their object. N. Yu. Golubev object of legal relations calls the material
and intangible benefits, about which subjects enter into legal
relationships, exercise their subjective legal rights and subjective legal
obligations®. Some scholars have expressed the opinion that the object of
the customs relations is the activity concerning the movement of goods,

3 Komapos O. B. IOpuauunuii craryc Ta NOBHOBaXEHHS CYO €KTIB MMTHUX
npaBoBinHocHH. Lexportus. 2017. Ne 6. C. 75-84. C. 78.

Muxkonenko O. M. OOG’ekT aIMiHICTPaTUBHO-AENIKTHUX TPABOBITHOCHH B
JTOKTPHHI aJMIiHICTpaTUBHOTO mpaBa. Haykoeui eicHux Mixcnapoono2o 2ymaHimapHozo
yuigepcumemy. Cepia: Opucnpyoenyis. 2018. Bun. 31. C. 52-54, C. 53.

I'onyGesa H. FO. Bumoru o 006’ekra 3000B’s13a/IbHUX MPABOBIIHOCUH. Haykogi
npayi Hayionanvnoeo ymuigepcumemy «QOdecvka topuduyna axademisy. 2013. T. 13.
C. 363-374, C. 364-365.
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objects, vehicles into the Customs Border of Ukraine®. The subject of
customs relations are goods, objects, vehicles moving through the
Customs Border of Ukraine.

Partly with this thesis you can agree. Since the totality of objects of
legal relations characteristic of customs relations are objects of the
material world (things, values, property), as well as certain products of
intellectual creativity. In the legal relationship to promote the protection
of intellectual property rights during the movement of goods across the
Customs Border of Ukraine may be a different object depending on the
type of legal relationship. In the regulatory, legal relationship, it is the
procedure for the transfer of such goods, the order of entering goods in
the Customs Intellectual Property Register, in security relationship there
are specific measures of the customs authorities to suspend the customs
clearance of such goods, placing them in the warehouse of the customs
authority, customs clearance in the prescribed manner, the destruction of
such goods.

The interaction of customs authorities with the Department of
Intellectual Property of the Ministry of Economic Development and
Trade of Ukraine, as a rule, is carried out on the following issues:
maintenance of state registers of intellectual property objects;
organization of information and publishing activities in the field of legal
protection of intellectual property; organization of work on training and
retraining of specialists on intellectual property issues; issue of official
bulletins on intellectual property issues; studying, generalizing and
analysing the experience of foreign countries, as well as the practice of
applying Ukrainian legislation in the field of intellectual property,
developing and making proposals for the improvement and
harmonization of the norms of Ukrainian legislation with the norms of
international treaties to which Ukraine is or intends to be a party;
issuance of documents for customs control and customs clearance of
goods transiting through the Customs Border of Ukraine;
implementation of state supervision (control) by observance by the
subjects of management of all forms of ownership of the requirements of
legislation in the field of intellectual property.

® Hikanoposa O. H. MuTHi NMpaBOBITHOCHHH SIK Pi3HOBH/ NMPABOBUX BiJHOCHH B
VYkpaini. Mumna cnpasa. 2014. Ne 6(2.2). C. 463-469, C. 467.
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Consequently, the objects of legal relations of interaction in the
legal relationship of the listed issues may be: issues related to the
administration of state and Customs Intellectual Property Register;
guestions and forms of participation of officials of customs bodies in
the information and publishing activity in the field of legal protection
of objects of intellectual property rights; questions and forms of
participation of officials of customs bodies in measures for training
and retraining of specialists on intellectual property issues; forms of
participation in the study, synthesis and analysis of the experience of
foreign countries, as well as practices of Ukrainian legislation in the
field of intellectual property, the elaboration and introduction of
proposals for the improvement and harmonization of the norms of
Ukrainian legislation with the norms of international treaties, the
participant of which is or intends to be Ukraine; documents for
customs control and customs clearance of goods transiting through the
Customs Border of Ukraine; issues related to state supervision
(control) of observance by the subjects of management of all forms of
ownership of the requirements of legislation in the field of
intellectual property.

According to scientists, the legal factis the circumstances of life,
with which the law links the emergence, change or termination of
legal relationships’. Consequently, the legal facts of customs
authorities’ relations with the Department of Intellectual Property of
the Ministry of Economic Development and Trade of Ukraine may be
actions of officials or events related to the maintenance of state
registers of intellectual property objects, information and publishing
activities in the field of legal protection of intellectual property,
organization of work with training and retraining of specialists on
intellectual property issues, issue of official bulletins on intellectual
property issues, studying, generalization and analysis of the
experience of foreign countries and practice of the law of Ukraine on
intellectual property, development and proposals for the improvement
and harmonization of legislation of Ukraine with the norms of
international treaties which participant is or intends to be Ukraine;

" Teopist nepaBu Ta npaBa: HaBd. roci6. / €. B. Bino3popos Ta iH.; 3a 3ar. pex. A-pa
topua. Hayk, npod. C. JI. I'ycapeBa, a-pa wopui. Hayk, npod. O. JI. Tuxomupona. Kuis:
Ocsira Ykpainu, 2017. C. 153.
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issuance of documents for customs control and customs clearance of
goods transiting through the Customs Border of Ukraine,
implementation of state supervision (control) upon compliance by
subjects of management of all forms of ownership with the
requirements of legislation in the field of intellectual property.

The content of this type of customs relations is traditionally
subjective rights and legal obligations of their subjects. Subjective
right is a measure of permitted behaviour that is guaranteed by the
state, and legal obligations are the kind and extent of the obligated
behaviour of the subject of the customs relationship. The subjective
right is traditionally characterized by the unity of three elements: the
type and extent of the permitted behaviour of the carrier of this right,
within which the media itself realize its right; the right to demand
from other persons such behaviour which ensures achievement of the
purpose of entering into these legal relationships; the right to demand
the use by the state, in the person of its authorized bodies, of
compulsion to bearer of a counter legal obligation in case of its non-
fulfilment or improper fulfilment®.

Legal duty is a type and measure of the necessary behaviour,
which is established by law. The basis of subjective law is the legal
provision of opportunity, and the basis of legal obligation is the
consolidation of necessity. The bearer of possible behaviour is the
authorized person, and the bearer of duty is the person obligated. An
authorized person has the right to perform certain actions, but is
obliged to perform and provide them®. In the legal relationship, the
subjective legal obligation corresponds to the subjective right of the
counterpart and consists of such elements as: the need for certain
actions or abstention from them; the need for the obligated subject to
respond to legal requirements that were addressed to him by an
authorized entity; the need to be responsible for non-compliance with
these requirements (in this case, legal relations will be borne by the
officials of these entities); the need not to prevent a counterpart from

® Jhiorikos I1. C. Kmacubikamis Ta XapakTepHi O3HAKH Cy0’€KTHBHHX TpaB Ta
00OB’SI3KIB SIK CKJIQJIOBUX aJMIHICTPATUBHO-TIPABOBOTO CTAaTyCy IOPUIMYHOT OCOOH:
TEOPETUKO-TIPABOBUH  aHaNi3. Bichuk 3anopizbkoco HayionanbHo2o —yHigepcumemy.
FOpuouuni nayxu. 2013. Ne 2(1). C. 125-131, C. 126.

? Tamantok JI. O. OcOGIHBOCTI IOPHANYHOrO OGOB’SI3KY y BIfCHKOBOMY MpaBi.
Mummna cnpasa. 2015. Ne 3(2). C. 187-192, C. 187-188.
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exercising the right guaranteed to him by the law in the given
legal relationship.

The relationship between customs authorities and other entities of
public administration in the field of intellectual property are drawn up
on the basis of written appeals and correspondence. For example, the
Department of Intellectual Property of the Ministry of Economic
Development and Trade of Ukraine sends a letter to the State Fiscal
Service of Ukraine (hereinafter referred to as the SFS of Ukraine) with
a proposal to direct its specialists to the training courses and retraining
of specialists on intellectual property issues organized by the Ministry
of Economic Development and Trade of Ukraine. The SFS of Ukraine,
in turn, sends a response to the list of individuals who will increase
their qualification at such courses. The subjective rights and
responsibilities of the Department of Intellectual Property of the
Ministry of Economic Development and Trade of Ukraine and the SFS
of Ukraine arise from the agreement obtained on the basis of
correspondence and on the basis of the current legislation of Ukraine.
The SFS of Ukraine has a subjective right to upgrade qualifications
for its employees. The State Service of Intellectual Property of
Ukraine pledges to increase the qualification of employees of the SFS
of Ukraine on issues of protection of intellectual property rights. The
SFS of Ukraine is obliged to ensure the arrival of its specialists within
a specified time and place, as well as to require proper training from
these specialists. The Department of Intellectual Property of the
Ministry of Economic Development and Trade of Ukraine has the
right to demand this from the SFS of Ukraine. From the outside
everything looks quite simple. In fact, such simple correspondence is
only an external form and the result of a complex system of intra-legal
relationships burdened by a significant amount of conciliatory
bureaucratic actions. Often, such actions impede the adoption of
necessary decisions and reduce the effectiveness of management
activities.

It is necessary to develop such a model of interaction of customs
authorities with other subjects of public administration in the field of
intellectual property, which would ensure the rapid adoption of
necessary decisions and increased the efficiency of management
activities.
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2. Principles of Interaction of the Customs Authorities of Ukraine
with Subjects of Public Administration in the Field of Intellectual
Property of Special Competence

The theoretical model of the interaction of the Customs Authorities
of Ukraine with other subjects of public administration in the field of
intellectual property is a reflection of the elements of the system of
protection and protection of intellectual property rights, stipulated by
the legislation, that provide protection of these rights during the
movement of goods across the Customs Border of Ukraine®. Given
this, it can be assumed that the interconnections, in particular regarding
the protection and protection of intellectual property rights, should be
built up between the customs and the tax component. For the purpose
of legal regulation of such interconnections, it was advisable to adopt
the relevant regulatory act. In line with this objective requirement, the
Ministry of Finance of Ukraine issued an appropriate order (“On
Approval of the Procedure for the Interaction of Customs Units in the
Field of Customs Control and Customs Clearance of Goods Containing
Intellectual Property Rights”)™. However, his careful analysis showed
that it helped regulate the interaction of elements exclusively within the
customs component. Thus, intra-interrelation becomes a form of
interaction between the elements of the organizational structure of the
state customs system.

The internal communications are clearly traced in the circumstances
of the completion (completion) of customs clearance of goods outside
working hours (in the second shift of work). In this situation, officials of
the customs clearance unit inform the officials of the specialized unit
about the necessity of their involvement in the customs clearance of
goods before the end of working hours (the first change of work). Copies
of the customs declaration and the documents on the basis of which
decisions were made by the specialized unit shall be kept in the affairs of
the specialized unit in paper and/or electronic form.

10 . .
3anoOiraHHs MHUTHHUM MMPaBONIOPYHICHHAM: OXOpOHa 1 3axXucCT npaB

IHTENEeKTyalbHOT BIACHOCTI Ha MHUTHOMY KOpJOHI Ykpainu : mMoHorpadis / 3a 3ar. pen.
I1. B. [Tamxka. Ipnias-Xmensaunpkuit: @OIT Ctpuxap A. M., 2017. 323 ¢. C. 152.

IIpo 3arBepmxkenns Ilopsaky B3aemomii MiAPO3AUTIB MUTHMII NpHU 3AIHCHEHHI
MUTHOTO KOHTPOJIO Ta MHUTHOTO O(OPMIICHHS TOBapiB, WO MICTATh OO0’€KTH TpaBa
IHTEJIeKTYyaJIbHO1 BIIACHOCTI: Haka3 MiHicTepcTBa (inaHciB Ykpainu Bix 30 TpaBus 2012 p.
Ne 647. URL: http://www.zakon.rada.gov.ua/go/z1033-12.
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The algorithm of intercommunity interaction, that is, the interaction
between the specialized unit and the customs clearance unit, regarding
the control over compliance with the legislation of Ukraine in the field
of intellectual property rights protection during the customs control and
customs clearance of goods moved by citizens, covers the actions of
officials of the above units, are similar those carried out on the results of
customs inspection of goods.

Consequently, internal relations are formed within the
organizational structure of customs authorities and for the most part
fulfil the functions of providing information flows, directly promoting
the protection of intellectual property rights, partially carrying out
administrative functions, in particular, control, etc. Instead, external
relations ensure the formation of a state customs policy to promote the
protection of intellectual property rights, the implementation of a
strategic vision in this area, fulfilling a security function in relation to
internal interactions in the organizational and legal mechanism to
promote the protection of intellectual property rights.

The functioning of the mechanism for promoting the protection of
intellectual property rights depends on its qualitative organizational and
legal component, that is, on the interconnections between the elements
of the mechanism. Such elements in the block of external interaction in
the model act above the authorities of different branches of government.
The extent of their powers in the field of protection and protection of
intellectual property rights depends on the level of inclusion of these
subjects of public administration in the process of promoting protection
and protection of intellectual property rights™. This, in turn, determines
the importance, depth and durability of the relationships that arise
between these actors as elements of the block of external interaction of
the model of interaction of customs authorities with other subjects of
public administration in the field of intellectual property.

The practice of customs authorities testifies to the existence of such
a problematic issue as the lack of direct interaction between the officials
of the relevant customs departments with the Department of Intellectual
Property of the Ministry of Economic Development and Trade of

2 Yepenuux H. B. TlpaBoBuii aHai3 pexoMeHaaiiii €Bpomeiicskoi koMicii om0
YIpaBIIiHHSA IHTENIEKTYAJIbHOIO BJACHICTIO (TpaHcdepoM 3HaHb) Ta mpolieMu ix
iMuieMeHTantii. Hayxosuii gicnux Yaiceopoocvkoeo nayionanroHoeo yHieepcumemy. Cepisi:
IIpaso. 2014. Bun. 28(2). C. 204-206, C. 205.
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Ukraine. The essence of the problem lies in the fact that one of the tasks
performed by the bodies of revenues and collections, performing
customs duties in accordance with Art. 544 of the Criminal Code of
Ukraine is “to promote the protection of intellectual property rights, to
take measures to prevent the transfer of goods across the Customs
Border of Ukraine with violations of intellectual property rights
protected by the law, and preventing the transfer of counterfeit goods
through the Customs Border of Ukraine”. According to Art. 398 of the
CC of Ukraine, the rights holder who, if he has reason to believe that
during the movement of goods across the Customs Border of Ukraine
violated or may be violating his rights to the object of intellectual
property rights, has the right to apply to promote the protection of his
property rights to the object of intellectual property by entering
appropriate information into the Customs Intellectual Property Register,
which are protected in accordance with the law.

Based on the statements of the owners the central executive body,
whose activities are directed and coordinated by the Cabinet of Ministers
of Ukraine and which implements state tax policy, state policy in the
field of state customs, state policy on administering a single contribution
to compulsory state social insurance, state policy in the field of fighting
offenses in the application of tax, customs legislation, as well as
legislation on the payment of a single payment, keeps a Customs
Intellectual Property Register protected in accordance with the law.
After registration of the intellectual property object in the Customs
Intellectual Property Register, customs on the basis of data of such
register take measures to prevent the movement of counterfeit goods
through the Customs Border of Ukraine.

Among the problematic aspects of the organizational and legal
mechanism for promoting the protection of intellectual property rights
the Customs Authorities of Ukraine several identified groups. The first
of these is related to the organization of the work of the employees of the
sector on issues of protection of intellectual property rights of the
Department for Customs Control. We are talking about: the need to
improve the level of customs control through the preservation of human
resources, which has a certain experience of such work; the need to
address the problem of compliance with certain procedural deadlines by
employees of the sector on the protection of intellectual property rights
of the Department for Customs Control, in particular, to ensure the
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sending of notifications about the fact of presentation of goods
containing objects of intellectual property rights; the need to involve the
employees of the sector on the issues of intellectual property rights of
the Department of Customs Control Organization before carrying out
customs inspections (detection of violations of intellectual property
rights (“untypical” or “hidden”) is more possible in the direct
implementation of customs cargo inspections; resolving the issue of
placing goods whose customs clearance is suspended.

The second group of problematic aspects of the organizational and
legal mechanism for promoting the protection of intellectual property
rights by the Customs Authorities of Ukraine is connected with the
conduct of the Customs Intellectual Property Register and entering of
information, namely, registration of well-known things or registration of
“duplicate objects”. The famous things have already registered, such as
respirator, tablet PC, screw, toothpicks, clothes hanger, cigarette lighters,
auto parts, sticks for shish kebab, matches. Taking into account the
foregoing, one can register anything and obtain a patent, including a
certain thing™.

At the same time, the presence in the Customs Intellectual
Property Register of a considerable number of similar objects of
intellectual property similar in character is the actual problem, which
complicates the customs control over the protection of intellectual
property rights. It is mostly industrial designs, patents for which are
granted without qualification examination of the merits of the
applicants’ applications. In such cases, with almost similar signs of
declared goodsto goods entered into the Customs Intellectual Property
Register, officials of customs are required in the conditions of certain
time standards, in accordance with their competence, to determine
clearly whether all the essential features of industrial designs used in
the given goods are used, entered in the Customs Intellectual Property
Register. The presence of several different patents for the same
industrial design, which was registered in the customs register, leads
to complication and confusion in the event of a decision to suspend
the customs clearance of such goods in terms of informing the right

3 Ceupuma B. A. OpramisaliliHO-NIPaBOBHMH MEXaH{3M peecTpailii MHUTHAMH
opraHamMu YKpalHU TpaB Ha OO0’€KTH IHTEJNEKTYyalbHOI BIACHOCTI. broremens
Minicmepcmea rocmuyii Yrpainu. 2013. Ne 11. C. 204-210, C. 207-208.
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holder about the fact of presentation of these goods to customs
clearance (taking into account that several owners).

In accordance with the current legislation, an industrial design is the
result of human creative activity aimed at achieving the decorative
appearance of the product. An industrial design must satisfy both the
aesthetic and ergonomic needs of the consumer. That is the product must
be external and at the same time be capable of performing its intended
function. The scope of the legal protection of an industrial design is
determined by the set of essential features of the industrial design, which
are presented in the image (images) of the product (its layout, figure)™.
It should be noted that the signs refer to the essential if they affect the
appearance of the product, which has aesthetic and ergonomic features.
Legal protection is given to an industrial design that does not contradict
the public interests, the principles of humanity and morals. According to
Art. 461 of the Civil Code of Ukraine, an industrial design is considered
suitable for the acquisition of intellectual property rights to it, if it is new
in accordance with the law™. In this case, the industrial design is
considered new if the set of its essential features has not become public
in the world before the date of filing an application for it, or if the
priority is claimed prior to the priority date.

Unfortunately, recently, the tendency to enter the customs register
of such industrial designs is increasing. At the time of registration they
were well-known. A set of essential features of such industrial designs
prior to the date of registration by the State Intellectual Property Service
of Ukraine and, accordingly, has become publicly available in the
Customs Register in the world.

Indeed, in accordance with the procedure for registration in the
Customs Intellectual Property Register, the registration of industrial
designs in the Customs Intellectual Property Register is carried out
including on the basis of a document confirming the property rights to
the object”. The Ukrainian patent for industrial design, issued by the
Ukrainian Institute of Intellectual Property for Industrial Design, is such

" Bommapenko O. O. OCHOBHI HANPSMH YIOCKOHATICHHS HAIOHATHHOTO

3aKOHOJIaBCTBa y c(epi OXOpOHM NPOMHUCIOBUX 3pa3KiB B YKpaiHi. Haykosuii gicnuk
Mixcuapoonoeo  eymanimaproeo  yHigeepcumemy. Cepia:  FOpucnpyoenyia.  2015.
Bum. 15(2). C. 4-7, C. 5.

Y TuBineHuii komexc Vkpaimm: 3axon Ykpainm Big 16 ciums 2003 p.Ne 435-1V.
URL.: http://www.zakon.rada.gov.ua/go/435-15.
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a document. You can continue to blame the Ukrainian Institute of
Intellectual Property, which, without conducting a substantive
examination, without examining the novelty of the file submitted for the
registration of an industrial design, issues patents for all industrial
designs without exception, without taking into account the consequences
that such registration may entail. Nevertheless, the formal examination
of industrial designs is an international practice and one can hardly hope
for changes in the national legislation on the protection of rights to
industrial designs, including the order of their state registration.

Thus, it is advisable to amend the Procedure for Registration in the
Customs Register Objects of Intellectual Property Rights to protect
intellectual property rights during the movement of goods across the
customs border and to avoid delays in customs clearance associated with
ambiguous interpretation of the legislation on the protection of
intellectual property rights for industrial designs.Theserights are
protected in accordance with the law, having established the possibility
of registering only those industrial designs that have received legal
protection in accordance with the Hague Agreement Concerning the
International Registration of Industrial Designs, as Ukraine is a party to
the Hague (1960) and the Geneva Act (1999) of the Hague Agreement
for International Registration of Industrial Designs, concluded in 1925.

Another group of problematic aspects of the organizational and
legal mechanism for promoting the protection of intellectual property
rights by the Customs Authorities of Ukraine is the issue of realization
of property rights bylegal owners and their representatives: the need to
involve the right holders in conducting expert assessments; the need to
resolve the issue of untimely return of samples of goods, which is a
violation of the norms of customs legislation; the need to address the
issue of returning to the practice of providing the holder with a pledge or
an equivalent guarantee for the reimbursement of costs associated with
customs actions to promote the protection of intellectual property
rights™®; the need to address the issue of unification of information about
official importers of goods and enterprises that may violate intellectual
property rights; the final solution to the problem of the deliberate

% ®unp C. T1. AnMiHicTpaTHBHA BiAMOBiTaNBHICTS 32 MepEeMIlIEHHs TOBApIB Uepes
MUTHHHA KOpJIOH YKpaiHM 3 THOPYIIEHHSM MpaB IHTENEKTyalbHOI BIAcHOCTI. Ilpago i
cycninbcmeo. 2016. Ne 5(2). C. 129-134, C. 129-130.
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complication of customs clearance by representatives of legal owners,
due to the fact that the multiple implementation of measures to suspend
the customs clearance of goods permanently imported by the same
subjects of foreign economic activity by the same foreign economic
agreements'’; eliminating the practice of “pulling” the customs into a
competitive struggle bearing signs of attempts to use the public-law
resource in private interests and essentially serving as a form of abuse
of the law.

Therefore, there are a number of problems that impede effective and
high-quality work of the system of security and protection of intellectual
property rights. In order to eliminate and optimize the work of the
customs, promptly introduce changes to the regulatory legal acts that
regulate the intellectual property, promote business development,
accelerate external trade, etc., it is necessary, first of all, to reduce the
time for decision making by the Customs authorities regarding the
implementation of customs clearance, which are transferred through the
customs border, or their suspension or execution of other customs
procedures provided for by law. In addition, it is advisable to develop a
qualitatively excellent model of interaction of Customs authorities with
other actors promoting the security and protection of intellectual
property rights. The main characteristic of this model should be the
minimum number of hierarchically complex interconnections, the
absence of dubbing in internal interactions, the possibility of direct
interaction of customs with other subjects of security and protection of
intellectual property rights. In addition, it seems advisable that such
information be directly received by an official of the customs clearance
unit, and not by the intermediary of an official of the specialized unit.
This approach allows to eliminate another unnecessary interconnection
of the internal communication — sending information about the
introduction of new objects of intellectual property rights into the
customs register from a specialized unit in the customs clearance unit.

As mentioned above, the domestic practice of interaction between
customs and other bodies of state power has the character of
subordination. This situation leads to very slow solution of problems that

' Bepmau H. A., ®ump C. II. CyTHiCTP MHTHOI JISUIBHOCTI, CIPSMOBAHOI Ha
CIIPUSTHHS 3aXMUCTY INpaB IHTENEKTyalbHOI BIAacCHOCT1 B YKpaiHi. Hayka i npagooxopona.
2017. Ne 1. C. 20-27, C. 22.
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require an operational approach. The ability to solve urgent issues with a
minimum amount of bureaucratic formalities would ensure a much
better functioning of the system of security and protection of intellectual
property in Ukraine and bring our country closer to the EU standards.

CONCLUSIONS

As of today, Ukraine has already formed the legal framework and
the system of subjects of public administration in the field of intellectual
property. This thesis is confirmed by the fact, that Ukraine is a member
of the World Trade Organization (WTO). It was a necessary condition
for the mandatory compliance of national legislation with the provisions
of the TRIPS Agreement. At the same time, legislation in the field of
protection and protection of intellectual property needs further
elaboration when moving the relevant goods through the customs border.
The methodological support to the activities of customs authorities
related to the promotion of the protection and protection of intellectual
property in the movement of goods across the customs frontier also
requires further development. And in order to improve the level of
protection of products containing intellectual property, it is necessary to
undertake a deep legal analysis of international experience and
legislation to expand the competence of customs authorities in this
matter. It is also reasonable to see the systematization of legislation
regulating the protection and protection of intellectual property in order
to establish a unified and integrated system in Ukraine. A strategic
direction is the creation of units on protection and protection of
intellectual property in customs authorities. And in order to carry out
customs control of goods containing objects of intellectual property
rights, it is necessary to carry out thorough preparation and advanced
training of specialists of customs bodies and equip customs laboratories
with new equipment at the appropriate level. According to Art. 258CC
of Ukraine customs authorities interact with other subjects of public
administration in the field of intellectual property, in the order
determined by the legislation of Ukraine. We believe that cooperation is
needed not only at the state level, it is necessary to establish close and
mutually beneficial relations with foreign and international bodies and
organizations. The cooperation between the State and business structures
in the field of protection and intellectual property protection should be
mutually beneficial and effective.
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SUMMARY

The place of the Customs Authorities of Ukraine in the system of
subjects of public administration in the field of intellectual property was
determined. The administrative-legal status of theCustoms Authorities of
Ukraine as subjects of public administration in the field of intellectual
property wasanalysed. The principles of interaction of theCustoms
Authorities with subjects of public administration in the field of
intellectual property with general, branch and special competence were
considered. The problems of legal, personnel support and logistics as
well as organizational activity and interaction of customs authorities
with other subjects of public administration in the field of intellectual
property were described. We separately identified the prospective
directions of cooperation between the Customs Authorities of Ukraine
and the Intellectual Property Department of the Ministry of Economic
Development and Trade of Ukraine. We also identified the problematic
issues of the algorithm of intra-internal relations within the
organizational structure of customs bodies as subjects of public
administration in the field of intellectual property. The problematic
aspects of the organizational and legal mechanism for promoting the
protection and protection of intellectual property rights by the Customs
Authorities of Ukraine were analysed. The ways of improvement of the
administrative and legal status of the customs bodies of Ukraine as
subjects of public administration in the field of intellectual property of
special competence are offered.
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STRUCTURE OF INFORMATION RELATIONS
IN ADMINISTRATIVE LAW

Korniyenko M. V., Debinski Antoni, Szewczak Marcin

INTRODUCTION

Legal relations that arise in the public sphere of society and the state
during the receipt, use, distribution and storage of information, are
characterized by considerable dynamism and instability of legal
regulation. By providing diverse social processes, certain groups of these
relations, as a result of the transformation of the model of relations
between public authorities and citizens over time, lose their relevance
and undergo radical changes. Thus, constantly changing and adjusted,
the system of public needs in the information sphere contributed to
changes and adjustments of administrative law. This, in turn, leads to the
emergence of new or renewed social relations in the power and
management sector (especially in the sphere of information circulation).

Such changes are especially noticeable in the course of fundamental
updates of the power and management model, as the normative
maintenance of its work is carried out mainly using the rules of
administrative law. The need for streamlining and regulation of
information relations requires the improvement and further legal
consolidation of the legal status of their participants. In particular, it is a
question of separating and fixing in the state management of the
following areas: ensuring information sovereignty of Ukraine, regulation
in the field of communication and informatization; realization of the
state policy in the spheres of organization of special communication,
information security, telecommunications and use of radio frequency
resource of Ukraine; realization of the state policy in the field of
informatization, e-governance, formation and use of national electronic
information resources, development of the information society;
realization of state policy in the field of television and radio
broadcasting, information and publishing sphere, etc. Consequently, the
scientific search for answers to the questions arising in the process of
administrative-legal regulation of information relations within the limits
of the science of administrative law, through constructive use of
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knowledge from the general theory of law, constitutional, administrative
law emphasizes the importance and relevance of the chosen topic of
research.

1. Actors of Information Relations in Administrative Law

Actual and important for realization of our research is an analysis of
the subjective structure of information relations. A thorough study of the
latter requires a detailed elucidation of a number of theoretical issues.
First of all, this relates to the definition of the legal structure of “actors
of information legal relationships, the establishment of its relationship
with other related concepts and the resolution of other issues related to
the science of administrative law and practice management. The
practical significance of this question is that its proper solution will
determine the circle of persons entering into the information legal
relations and acts of which, subject to the regulatory influence of the
rules of administrative law, have legally significant consequences.
Consideration of this issue will also help not only to create the basis for
further in-depth study and classification of the relevant actors, but also to
determine adequately the modern requirements of the functions of the
authorities, optimization of their quantity and quality.

The actors of legal relations in the global information network are:
services of the technical part; actors producing and distributing
information on the Internet; consumers of information from the Internet;
business entities engaged in e-commerce. For example, there are three
groups of entities that operate on the Internet: 1) developers of cross-
border information networks and other technical means that make up the
Internet infrastructure; 2) specialists who produce and distribute
information on the Internet, and providers of various services; 3) various
consumers (citizens, organizations, etc.)".

Based on a definite model of systematization of actors of
information legal relations, scientists distinguish groups of actors, the
key feature of which is the special information legal personality, which
Is the general precondition of the participation of individuals and legal
entities in information legal relations, namely: producers, or creators of

! Msenp M., Kamoxamii A., ['aBnoBcekuii B., Iumbamox B. Indopmarmiiine

3aKOHOJIAaBCTBO YKpaiHM: KOHIENTyalbHI OCHOBU (opmyBaHHs. [Ipaso Vkpainu. 2001.
Ne 7. C. 50-53.
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information, including authors; owner of information (information
objects); consumers of information. Developing this classification, some
scientists believe that owners and producers of information can be
conditionally united, on the basis of which distinguishes two groups of
actors: users and producers of information®, supporting this concept,
L. P. Kovalenko notes that the carriers and consumers of information
also coincide®.

This model of the division of actors of information relations has
become more widely interpreted in the writings of O. I. Yaremenko,
which suggests to distinguish the individual specific features that
determine the status of participants in the studied relations. Thus,
studying information relations as a subject of legal regulation, the
author states that, as social relations, which are regulated by law,
arise, develop and cease to operate in the information space between
the actors of law, which are endowed with information rights and
obligations . In other words, the actors of information and legal
relations are primarily their participants who have information legal
personality, which includes two legal qualities: information capacity,
which is the ability to have information rights and responsibilities;
informational capacity, that is, the ability to acquire information rights
and create obligations by their actions”.

Since information legal relations — this is not the only form of
implementation of law, norms defining the place of the subject of
information law, implemented, defining the legal status. Such rules
establish the actor’s status, his/her potential. However, this does not
mean that all potential opportunities will be realized in specific legal
relationships. As defined by the Law of Ukraine "On Information”,
everyone has the right to information that provides for the free
acquisition, use, distribution, storage and protection of information
necessary for the realization of their rights, freedoms and legitimate

2 Anmimictparmere mpaBo : mimpyunuk / [O.II Burak, B.M. Fapamyk,

B. B. borynpkuit Ta iH.; 3a 3ar. pex. lO. Il butsaka, B. M. I'apamyka, B. B. 3yil. —
2-re BUJ., nepepo06i. Ta ronoB. Xapkis : [Ipaso, 2013. C. 22
Kosanenko JI. II. Ilpeamer i1 metoau iHdopmariiiHoro npaBa YKpaiHu. Bichuk

Xapkiscbko2o HayionanvrHoeo yrisepcumemy imeni B. H. Kapa3zina. Cepis «Ilpasoy. 2014.
Ne 1137. Bumn. 18. C. 83-86.

% Konmenuis cTBOpeHHs Ta QYHKIIOHYBaHHS iH(MOPMAIIITHOT CHCTEMH eNeKTPOHHOT
B3a€MOJIIi JIEpKaBHUX €JEKTPOHHUX IHpopMaliiHuX pecypciB. Ogiyitinuii  8icHuK
Vkpainu. 2012. Ne 67. Cr. 2753.
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interests. At the same time, not all of these potential rights will be
implemented in specific legal relationships, although the legal capacity
to implement them is the legal status of a person, because the presence
of the appropriate legal status of the information law actor — a necessary
condition for his participation in information legal relationships.

Taking into account the above, we conclude that the obligatory
participants in the information relations in the administrative law are the
subjects of authority: state authorities, other state bodies, local self-
government bodies, bodies of power of the Autonomous Republic of
Crimea, other actors carrying out power management functions in
accordance with the legislation and decisions of which are obligatory for
execution. It is the state and its bodies act as the main actors of
information and legal relations. Based on the above considerations, we
can conclude that among the actors of information relations governed by
the norms of administrative law, belong to: a) subjects of power;
b) individuals; c) legal entities; d) representatives of the public. Subjects
of authority are participants in information relations in all spheres of
economic, political and cultural life. Such entities are state authorities,
local self-government bodies, and other entities exercising power
management functions in accordance with the legislation, including for
the implementation of delegated powers.

Also among the subjects of power authorities it is worth noting the
Comissioner of the Verkhovna Rada of Ukraine on human rights. This is
evidenced by the annual reports on the state of observance and
protection of human rights and freedoms in Ukraine, which pay more
and more attention to the protection of citizens' information rights. In
addition, in order to ensure the independence of the authorized body for
the protection of personal data, as required by the Council of Europe
Convention on the Protection of Individuals with regard to Automatic
Processing of Personal Data, the authority to control compliance with
the legislation on the protection of personal data is entrusted to the
Commissioner of the Verkhovna Rada of Ukraine on human rights In
order to ensure fulfillment by the Commissioner of the functions of
control over the implementation of legislation in the field of personal
data protection, the Department for Protection of Personal Data was
created in the Secretariat of the Commissioner of the Verkhovna Rada of
Ukraine on Human Rights. The Department, in accordance with the task
assigned to it: monitors the observance of human rights in the field of
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protection of personal data, submits proposals to the Commissioner for
taking measures to control compliance with the requirements of the
legislation on the protection of personal data; carries out consideration of
appeals of citizens on questions of protection of personal data and
prepares proposals on the results of their consideration; prepares
proposals for the opening of proceedings in cases of human rights
violations and implements open procedures; carry out outgoing and non-
visa, scheduled, unscheduled inspections of the owners or personal data
managers in the manner prescribed by the Commissioner; organizes and
provides interaction with structural subdivisions or responsible persons
organizing work related to the protection of personal data, etc.

Regarding the direct involvement of the Cabinet of Ministers of
Ukraine in the information legal relations, it is conditioned by its status
as a supreme body in the system of executive power bodies. However,
the Constitution of Ukraine and the Law of Ukraine "On the Cabinet of
Ministers of Ukraine", which defines the main tasks of the Government
of Ukraine, do not contain any indication on the information sphere or
on the implementation of this body of state policy in this area.

Based on the interpretation of the above norms, it can be argued that
the Cabinet of Ministers of Ukraine: implements the information policy
of the state, ensures the implementation of the Constitution and laws of
Ukraine in the information sphere; takes measures to ensure the
information rights and freedoms of man and citizen; develops and
implements nationwide programs in this area; ensures equal conditions
for the development of all forms of ownership, manages the objects of
state property in this field; elaborates a draft law on the State Budget of
Ukraine and ensures the execution of the State Budget approved by the
Verkhovna Rada of Ukraine and submits to the Verkhovna Rada of
Ukraine a report on its implementation, in particular, with regard to
financing of the information sphere; carries out measures to provide
information security and fight against crime in the field of information
and informational and infrastructural relations; directs and coordinates
the work of ministries, other bodies of executive power in the
information sphere, etc.”.

°Bamisuak  B.  VjockoHameHHs iH(GOPMAIIHOTO 3aKOHOZABCTBA  YKpaiHM:
MeTo0JI0T1uHi1 3acagu. [nghopmayitine npaso. 2010. Ne 2. C. 59-60.
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On December 2, 2014, Ukrainian authorities in accordance with the
resolution number 1008 on the formation of a new Cabinet of Ministers
of Ukraine have initiated the establishment of the Ministry of
Information Policy® (hereinafter — MIP) within the structure of the
Cabinet of Ministers of Ukraine. In accordance with the Regulation "On
the Ministry of Information Policy of Ukraine”, the Ministry of
Information Policy of Ukraine is a central executive body whose
activities are directed and coordinated by the Cabinet of Ministers of
Ukraine. It is MIP that is the main body in the system of central
executive authorities in the field of ensuring information sovereignty of
Ukraine, in particular, regarding the dissemination of publicly important
information in Ukraine and abroad, as well as ensuring the functioning
of state information resources.

Also, the Ministry of Education and Science of Ukraine acts as a
participant in information relations by the authorities. To his tasks as the
main body in the system of central executive authorities on the
implementation of state policy in the field of scientific and scientific and
technical information, in accordance with the provision on it, includes
the promotion of the functioning of the national system of scientific and
technical information.

The next participants in public-legal information legal relationships
are individuals who enter into administrative information relations with
the state, with state authorities and local self-government bodies, legal
entities, associations of citizens.

Legal entities act as participants in information legal relations, when
their constituent documents provide information activities as the main
ones (news agencies, printed mass media, publishing houses, television
and radio companies, libraries, archives, etc., as well as state bodies for
which statutory and legal acts establish management, regulatory or other
functions in the information sphere).

Representatives of the public take an active part in the work of
consultative and advisory bodies; in public discussions in the information
sphere; in the study of public opinion. Also, these entities have the right to
send information requests and complaints to public authorities in the field
of information circulation in the course of public control over their

® ITpo indopmanito : 3axon Ykpainu Bix 2 xostHs 1992 p. Ne 2657-XI1. Bidomocmi
Bepxoenoi Paou Yxpainu. 1992. Ne 48. Cr. 650.
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activities, as well as complaints and applications for information
administrative offenses in the process of public control over compliance
with the rule of law in the information sphere; to send to the bodies of
state administration in the information sphere applications (petitions) on
satisfaction of rights and legitimate interests in this sphere’.

The participation of these entities in the work of advisory bodies in
the field of information is primarily aimed at providing expert-analytical
and normative-project support to the activities of the relevant state bodies,
the representation and creation of conditions for taking into account the
interests of the public and business sectors, providing feedback in the
process of public administration in the information sphere.

In view of the above, we can say that the key role in determining
the nature of information relations in administrative law belongs to their
parties. Such parties are the actors of administrative law, that is, the
media provided by the administrative and legal norms of rights and
responsibilities in the field of information circulation, which can
implement these rights, and the duties assigned to perform. The range of
such actors is quite wide, and their classification is branched, which is
explained by the special nature of the information sphere, its place in the
life of society, individuals and the state. In information relations in the
public sphere, their participants are given subjective rights and duties,
which in the future determine the actors’ behavior.

2. The Object of Information Relations in Administrative Law

The decisive issue is the outline of the object of information relations
in administrative law and its in-depth consideration, from which the
correct solution depends on the further effectiveness of this scientific
study. A proper definition of the general theoretical aspects of the chosen
issue is one of the most important steps in the field of administrative law,
since it will help to optimize the influence of the norms of administrative
law on the further development of information relations. On this occasion,
one can consider the expression existing in different peoples: "Having
determined in the concepts, humanity will solve half of its problems."

" IndopMarmzalis yIpaBIiHHS COLIANPHAMH cucTeMaMi. OpraHi3auiifHo-IpaBoBi
NUTaHHA Teopil 1 mpakTuku : HaBd. moci0. / B. JI. 'aBnoscbkuii, P. A. Kamoxuui,
B. C. lum6ainok Ta iH. ; 3ar. pea. M. . lIsens, P. A. Kanroxxnoro. Kuis : MAVII, 2003.
C. 125.
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That is why in various branch sciences quite a lot of attention is paid to
the interpretation of the corresponding constructions of concepts,
categories, terms, their normative consolidation on the principles that
provide communication between people.

Expansion of the horizon of scientific knowledge of state-legal
phenomena, the inclusion in the scientific picture of the legal world of
new general categories and concepts, the development of fundamental
legal terms and constructions of a methodological significance for
jurisprudence, are carried out precisely by such science as the theory of
state and law. That is why, for the correct definition of the legal category
"object of information relations in administrative law", it is necessary
first of all to find out exactly how the concept of "object of legal
relations" is interpreted in the theory of law and the theory of
administrative law. At the same time, we note that the problematic issue
Is one of the most difficult and most debatable. Thus, among the points
of view of the representatives of the theory of state and law there are
significant differences regarding the understanding of the essence of the
concept and its interpretation. As V.S. Tsymbalyuk rightly emphasizes,
everything doubts whether it is necessary to have such a category as "the
object of legal relations", and ending with the question of what exactly
to be understood under this concept®.

Detailed acquaintance with a number of scientific works of
scientists allows to distinguish two main approaches (monistic and
pluralistic) to understanding the term "object of legal relationships™ and
to its interpretation. The first of these is based on a monistic concept,
according to which a single common object is inherent in all types of
legal relationships. Proponents of this concept explain the object of legal
relationship as an action or behavior of the subject, aimed at certain
material goods®.

The basis of the second approach to understanding the concept of
"object of legal relations" is the pluralistic concept, the basis of which is

® Lumbaniok B. C. ITpoGuemu koaudikaiii HOpM IPABOBIIHOCHH MO0 iH(OpMAILii.
AxmyanvHi  npobiemu  npagogoco  peyiO8aHHs  CYCHINIbHUX — GIOHOCUH )  c@hepi
iHopmayitino-menekomyHikayiinux mexnonoziti (IKT) @ wmatepianu Kpyrjioro cCToiy,
M. Ipmins, 28 Bepecus 2006 p. Ipmins, 2006. C. 129-133.

® Tonoxenns npo MinicrepctBo iH(opmaniitnoi momitnkn Yipainu : IToctaHosa
Kabinery MinicTpiB Ykpainu Bin 14 ciuns 2015 p. Ne 2. URL : http://zakon3.rada.gov.ua/
laws/show/2-2015-%D0%BF.
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the recognition of diversity, plurality of objects that reflect the entire
palette of ordered social relations. Within the framework of this concept,
the object of legal relations are the phenomena (values) of the material
and intangible world, about which there is a legal relationship and which
are directed subjective rights and legal obligations, "material and
intangible benefits that can meet the needs of subjects"*.

In the vast majority of modern works on administrative law,
scholars tend to think that the object of relations of administrative law
are actions, behavior of people: this is the one for which there arises
legal relationships (actions, refraining from actions); These are social
relations that embody the nature of the activity of individual actors of
law (their actions or inaction), legal consequences of their behavior,
certain legal interests, including property or non-property nature, etc.
Ye. V. Kurinnyy rightly notes that the above positions need to be
substantially refined.

Indeed, the object of administrative-legal relations is the one for the
sake of which (according to what) they arise; in the basis of actions
(inaction) of the participants of the legal relationship are certain interests.
However, one can not accept that the object of administrative-legal
relations is only the action (inaction), the behavior of the actors of
administrative relations. If so, what then was the basis of another
mandatory element of the relationship of administrative law — legal facts?

In administrative legal relations, public needs and interests, if
necessary, dominate the interests of an individual actor, and there is
nothing discriminatory. If a citizen is law-abiding, his relations with the
authorities take place in the usual managerial regime, then, in realizing
his own needs, it will necessarily be with respect and responsibility to
address the needs and interests of other members of society™".

The generic object is a group of public needs and interests that are
embodied in the same administrative law with the same functional
purpose. On this basis, the generic object is divided into two parts: 1) a set
of public needs provided by the sphere of power and management
activities; 2) a system of public interests in the field of administrative and

1 €ppomeiichkuii  0CBIT HOPMATHBHO-TIPOEKTHOTO —3a0€3MEUEHHS PO3BUTKY

iH(pOpMaLIHOTO CYCHTLCTBA: BUCHOBKH Ui YKpainu : anamir. gon. Kuis : HIC/, 2014.
C. 47.
1 Jleresa F0.O. Indopmaris sk 06°€kT TpaBoBigHOCHH. Haykosuil 6icHuK

FOpuouunoi akademii Minicmepcmea enympiwmnix cnpag. 2003. Ne 2 (11). C. 68—72.
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legal protection. Species object is derived from generic. This is a separate
group of public needs implemented within the framework of the same
type of administrative-legal relations — state administration, communal
administration, administrative liability, administrative justice, etc.

The direct object is the parts of the species object, the individual
public needs and interests that are provided or protected in specific areas
of government-management or administrative-legal protection (for
example, the passport system, administrative and jurisdictional activity
of general courts, etc.).

In our opinion, the object of information relations is a specific
object of administrative-legal relations. However, for a more in-depth
conclusion, what exactly is the essence of the object of information
relations, one should turn to the works of supporters of the existence of
information law.

Thus, from a legal point of view, certain information may exist and
be subject to legal regulation only if it is used in a society, that is, we can
speak about the relevant socially-regulated information right'. This
approach reaffirms our thesis that information can not exist separately
from the mechanisms of its transmission, that is, means of
communication, and that in the information sphere formed an
appropriate relationship that becomes the subject of legal regulation.

The value of one and the same information will be different in
different types of society, because they have different possibilities of its
use. Such opportunities are directly related to the level of development
of society and the level of development of means of public
communication. Any recent news will not matter in a state that does not
have a mass media system. Clearly, any commercial information is
valuable only if it is possible to receive it in a timely manner and
respond in a timely manner to it as well.

Information is multidimensional: it exists in inanimate nature,
cybernetic (managerial) systems, living organisms (genetic information),
circulates in society (social information), etc. This property, in
particular, led to various interpretations of the essence of information in
the scientific literature, where the term itself is quite common and is a

2 Wunses 1. b. Indopmartiiine npaBo Ykpainu: Teopis i mpakTuka : MOHOTpadis.
Kuis : [Tapnam. Bun-so, 2009. C. 22-23.
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category that is used in various fields of knowledge. In the legal
literature distinguish the following main features of information:

1) systematic information — information not only acts as a means of
systematic organization of existence, but also systemically organized,
characterizing the degree of organization of this being;

2) selectivity of information — the principle of choice is compared
in the theory of information with the concept of uncertainty: the acts of
choice, creating in its totality the selection processes necessary for the
formation of words and expressions, eliminating some kind of "share" of
uncertainty in some pre-existing or conditionally set of elements and
groups of elements or relationships, isolating and forming formations
with those or other (for example, linguistic) structures;

3) physical dependence — without certain material carriers there is
no information;

4) continuity of information — without developed continuity there
IS no developed structure of development processes, because they then
have little isolated and differentiated phenomena of "historicity" and
"internal orientation”;

5) inexhaustible information — information can have unlimited
number of users and thus remain unchanged,;

6) the mass of information having two aspects — high-quality,
which reveals the mass of information as information public, general for
all, and quantitative, which provides information disseminated to a wide
network of consumers, users of information;

7) the possibility of transforming information — the independence
of the content of information from the form of fixation and presentation;

8) the ability of information to restrict: the higher the level of
organization of the system, the higher the degree of restriction of
information;

9) universality of information — the content of information can
be any;

10)the quality of information is considered as a set of properties of
information that characterizes the degree of its compliance with the
needs (goals, values) of users (automation tools, personnel, etc.).

Information of any kind and purpose, created, used or distributed in
the legal system, has certain properties that give rise to certain legal
consequences when dealing with information. The same properties and
peculiarities are fixed in the norms of law and are realized in the
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information legal relations in the peculiarities of the behavior of actors,
in their rights, duties and responsibilities on the facts of conduct™.

The peculiarities and legal properties of information are revealed in
the information processes, which ensure the implementation of the basic
information rights and obligations of the relevant actors in order to
ensure the guarantees of information rights and freedoms proclaimed by
the Constitution of Ukraine.

Objects of information legal relations, as O. O. Gorodov proves, are
"the benefits that exist in the forms of information, documented
information and information systems, about which the activities of
participants in these legal relationships arise and are carried on. At the
same time, information is a blessing of a special kind, and documented
information and information systems — the goods of the material”. On
the one hand, the scientist emphasizes that the object of information
relations is information as a benefit of a special kind. The peculiarity of
the latter at the same time lies in its direct connection with the material
carriers and the physical field and the impossibility of existence outside
of them, that is, beyond them, information exists only in abstraction. On
the other hand, as the scientist argues, the specificity of information as a
good of a particular kind manifests itself not only in the objects of the
material world, but also in the ideal products of human intellectual
activity.

Ending the consideration of the subject of the information relations
in administrative law, we conclude that in the role of its basic basis there
must be public needs and interests that are implemented through the
norms of administrative law in the process of power and management
activities in the information sphere or administrative- legal protection of
information rights of citizens. Such a position, in the conditions of its
further weighty processing, will allow to develop generalized features
that will distinguish objects of information relations, which are regulated
by the norms of administrative law, from the objects of civil-law
relations, as well as significantly specify the objects of information
relations in the administrative law, to organize their system by means of
the appropriate classification, to develop effective schemes for the full

B YyGapyx T. B. Koncruryiiini 3acagy mpaBoBOTo peryiioBaHHs iH(opMaIiiHoi
chepu. IIpasosa ingpopmamuxa. 2010. Ne 3(27). C. 61-65.
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and timely implementation of public needs and interests in the
information sphere.

Thus, under the notion of "object of information relations in
administrative law" we propose to understand the social relations
regulated by administrative law in the form of actions based on
satisfaction of the general (public) needs of citizens and society in the
information sphere on the basis of creation, development and use of
information systems, networks, resources and information technologies,
as well as providing information services.

3. Content of Information Relations in Administrative Law

The study of the essence and structure of administrative and legal
relations in the information sphere is impossible without disclosing their
content. Formation of legal relations consists in the establishment of a
purposeful, mutual arrangement of their participants by providing the
latter with significant subjective rights and legal responsibilities.
According to O. Rubanets, in any legal relationship the transition of the
general established legal norms (objective law) into concrete (subjective)
rights and legal obligations of the participants of social relations, which
are analyzed as elements interacting between itself within the framework
of certain legal relationships™. Consequently, the essence (content), that
IS, those without which there can not be any legal relationship, there are
subjective rights and legal obligations™®. The information relations
subject to administrative regulation are not an exception: they also can
not exist without subjective rights and legal obligations, which are
directly determined by the relevant norm of administrative law. In the
theory of law, the meaning of the legal relationship is understood as
"subjective rights, duties, powers, responsibilities of subjects of legal
relationships”, "legal status of the entities, which determines, shapes
their behavior through corresponding rights and obligations for the sake
of satisfaction of their interests ".

Y PyGamems O. M. IudopmaniiiHe CYCIINBCTBO: KOTHITHBHHI —KpeaTHB

MOCTHEOKJIACHYHUX J0CHIiKeHb : MoHorpadis. Kuis : [IAPAITAH, 2006. 420 c. C. 147.

15 T'op6ynin B. I1., buuenox M. M. TIpobnemu 3axucty iH(hOpMALIHHOTO MPOCTOPY
VYkpainu : monorpadis. Kuis : [nteprexnosoris, 2009. C. 97.

1 Koxamosceka O. B. Teopermuni mpoGruemy iHGOPMAIHHIX BiIHOCHH y
LUBLUIBHOMY TIpaBi : MoHorpadis. Kuis : Kuis. yu-T, 2006. C. 109.
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Subjective rights — this is granted and guaranteed by the state by
means of fixing in a legal norm the measure of the possible (permissible)
behavior of this person. Yes, according to Art. 5 of the Law of Ukraine
"On Information", everyone has the right to information, which provides
for the possibility of free reception, use, distribution, storage and
protection of information necessary for the realization of their rights,
freedoms and legitimate interests.

Signs of the presence of information relations in the administrative
law of subjective rights can be called: the possibility of certain behavior
in order to meet their interests in the information sphere (the applicant
has the right to contact the administrator of information with a request
for information, etc.); presence of legal personality; possibility of
realization of behavior in information legal relations (the possibility of
the subject of information relations to demand the elimination of any
violations of his/her right to information, etc.); the limited conduct of the
boundaries of administrative-legal norms, the exit of which is a violation
of legal requirements.

The opposite of subjective rights is subjective (more precisely,
legal) responsibilities. These categories are inextricably linked and can
not exist without one, since the right of one person can not, as a rule, be
realized outside of the duty of another person. For example, Art. 19 of
the Law of Ukraine "On Access to Public Information" stipulates the
right of the applicant to contact the information manager with a request
for information, regardless of whether this information is personally
related to him or her, without explaining the reason for the request. At
the same time, Art. 14 of the aforementioned law establishes the duty of
the information manager to provide and disclose accurate, accurate and
complete information, as well as, if necessary, verify the accuracy and
objectivity of the information provided and update the disclosed
information.

Under legal obligation, representatives of legal science understand
the prescribed measure of the necessary behavior, which subject must
comply in accordance with the requirements of legislation in order to
meet his/her interests'’, as well as the measure of proper or necessary

7 Baparos O. A. O6’ekT npaBoBiTHOCHH B iH(oOpMaIiiiHOMY TIpaBi. Inpopmamuka i
npaso. 2013. Ne 9. C. 15-23.
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behavior. Moreover, their implementation in administrative law is
ensured by the possibility of using state coercion.

Both subjective rights and obligations enshrined in the legal rule are
of a legal nature, and therefore they are more accurately called
"subjective legal rights and obligations”. But given the tautology in the
combination of "legal (i.e., legal) rights," the definition of "subjective
rights and obligations” was common. Although for the characterization
of subjective responsibilities, often use the definition of "legal
obligations"*®.

In the field of administrative-legal regulation, subjective rights and
responsibilities have both common and distinctive features. It unites
their common administrative and legal nature, the existence in
administrative legal relationships, the existence of limits in behavior, the
affiliation of persons having administrative capacity and administrative
capacity, the presence of state guarantees. The differences consist in the
fact that rights are realized in the interests of their owner, and duties — in
the interests of other persons; law is a measure of possible behavior, and
responsibilities are a measure of proper behavior. Both subjective legal
rights and subjective legal obligation have their own structure.

The structure of subjective law — is its structure, which is expressed
in terms of elements — the legal opportunities provided to the subject.

Lawfulness — an integral part of the content of subjective law,
which constitutes a specific legal opportunity, which is provided to a
legal entity in order to meet its interests. Significant elements of
subjective law are such powers.

1. Lawfulness to own positive actions (legal use), otherwise: the
right of positive behavior of the lawful, that is, the possibility to make
the subject itself actually and legally meaningful actions.

2. Lawfulness to other people's actions (law enforcement),
otherwise: the right to demand appropriate behavior from the person
liable, that is, the possibility of the person concerned to demand from the
obligated subject of performance of the duties assigned to him/her.

3. Eligibility of harassment, otherwise: the right to protection, that
IS, the opportunity to apply for support and protection of the state in the

8 Apicrosa 1. B. JlepkaHa indopMariiiHa MOJTiTHKA: OpraHi3amiifHo-mpaBoBi
acriektu : MoHorpadis / 3a 3ar. pea. O. M. banaypku. Xapkis : Bua-so YH-Ty BHYTD.
crpas, 2000. C. 191.
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event of violation of the subjective right of the person liable. This right
is triggered by a state apparatus — compulsion if the other party fails to
perform his/her duties.

It is not necessary to identify the subjective right and authority,
since the subjective right: may be before the emergence of power, to
exist regardless of its implementation. Eligibility is a consequence of
subjective law. For example, everyone has the right to information, but
not everyone addresses the administrators with the relevant request.
However, they are not deprived of the right to access information,
although they do not use it; is wider than a specific power. Subjective
right is exercised through specific powers. For example, the subjective
right to information is exercised through the following powers: the right
to free access, the right to use, the right of distribution, the right of
storage and the right to protect information.

The structure of subjective legal obligation is the reverse side of
subjective legal law and consists of three elements: the need for the
entity to perform certain actions — active responsibilities (for example,
the obligation of the information manager to disclose information about
their activities and decisions made) or abstain from them — passive
duties; necessity of the obligated subject to respond to the legitimate
requirements of the authorized party (for example, the duty of the
information manager to satisfy the request for information); the need to
be legally liable in the event of refusal to perform legal obligations or
improper performance of them, contrary to the requirements of
the legal norm.

Component content of information relations is also the
responsibility of subjects of legal relations. Yes, Art. 24 of the Law of
Ukraine "On access to public information" provides for liability for
violation of the legislation on access to public information for
committing the following violations: 1) failure to provide a response to
a request; 2) failure to provide information upon request; 3) groundless
refusal to satisfy the request for information; 4) non-disclosure of
information in accordance with Article 15 of this Law; 5) the provision
or disclosure of inaccurate, inaccurate or incomplete information;
6) untimely provision of information; 7) unreasonable assignment of
information to restricted information; 8) failure to register the
documents; 9) deliberate concealment or destruction of information
or documents.
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In the sphere of administrative law, two non-uniform types of
responsibility are distinguished — negative (or retrospective) and positive
(or promising). The first type of liability is always associated with the
commission of an unlawful act and is accompanied by negative
consequences for it in the form of certain sanctions. The second type of
responsibility is expressed in the duty to properly carry out certain
"positive™ actions in any regulatory legal relationship. For example, to
obtain the consent of the subject of personal data for the processing of
his/her personal data in the event of his non-receipt.

CONCLUSIONS

Realizing that the issue of the object of information relations is one
of the key and at the same time controversial in legal science, various
scientific concepts concerning the definition of such an object were
analyzed. The basis for understanding the object of information relations
in administrative law should be the public needs and interests that are
implemented through the norms of administrative law in the process of
power and management activities in the information sphere or
administrative and legal protection of information rights of citizens. In
this case, information relations are transformed into information
administrative legal relations.

Under the notion of "object of information relations in
administrative law" it is proposed to understand the social relations
regulated by administrative law in the form of actions, which are based
on satisfaction of the general (public) needs of citizens and society in the
information sphere on the basis of creation, development and use of
information systems, networks , resources and information technologies,
as well as provision of information services.

The content of information administrative legal relations forms
administrative subjective rights, legal obligations and responsibilities,
which are established and ensured by the norms of administrative law.
During their implementation between the actors there is a connection,
which is called the legal relationship.

SUMMARY

The general characteristic of information relations in administrative
law has been realized. The essence and peculiarities of informational
relations that are subject to administrative-legal regulation have been
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revealed. The administrative and legal principles of information
relations, which are subject to administrative-legal regulation, have been
described. The genesis of information relations in administrative law is
considered. The structure of information relations in administrative law
is analyzed. The subjects of information relations in the administrative
law have been determined. The object of information relations has been
characterized, which is based on satisfaction of public needs of citizens
and society in the information sphere on the basis of creation,
development and use of information systems, networks, resources and
information technologies, and also provision of information services.
The content of information relations in the administrative law has been
disclosed. The ways of improvement of the mechanism of
administrative-legal regulation of information relations have been
offered. The foreign experience of legal regulation of information
relations and possibilities of its use in Ukraine have been considered.
The problematic issues of the administrative-legal regulation of
information relations have been identified. The prospects of
development of the mechanism of administrative and legal regulation of
information relations in Ukraine have been determined.
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SIMPLIFIED TAXATION SYSTEM IN UKRAINE.
LEGAL REGULATION VECTORS

Kravchuk O. O.

INTRODUCTION

The simplified taxation, accounting and reporting system of small
business often became and continues to be the subject of consideration
by scholars of law and economics. It often was considered and is still
considered in business literature, and it was often criticized at the level
of government officials and received completely opposite estimates —
from very positive to extremely negative ones.

Various simplified approaches to taxation of small business are
widespread in many countries around the world. Classifying the
simplified taxation systems available in different countries, M. Lipych
includes to them the following ones: systems based on gross turnover
(Ukraine, Kazakhstan, Kyrgyzstan, Uzbekistan, Azerbaijan, Romania,
Tanzania, Russia), based on indicative values (Spain, Italy, Argentina),
based on patenting (Bulgaria, Belarus, Kosovo, Egypt, Czech Republic,
Croatia, Hungary, Lithuania, Macedonia, Moldova) and contractual
systems (Syria, Israel, Benin)!. Analysing the domestic and foreign
experience of application of the simplified taxation systems, L. Ambryk
points out that the European Union (EU) has no simplified taxation,
accounting and reporting system similar to the domestic one, while
preferences for small and medium-sized businesses exist, but they
operate within the limits of the general taxation system. Alternative
taxes, as the author mentions, exist in Austria, Luxembourg, Slovakia
and Romania .

The simplified taxation, accounting and reporting system of small
business appeared in Ukraine in the late 90's, and its availability is

! linma MLA. MiKHapoAHHUH  JOCBII  3aCTOCYBaHHS  CHpOINEHUX CHCTEM
omojaTkyBaHHs. Mooentosanns pezionanvhoi exonomiku. 2012. Ne 1. C. 334-344. URL:
http://nbuv.gov.ua/UJRN/Modre 2012 1 39 (mata 3Bepuenns: 09.06.2019).

? AMOpuk JLII. BirausHsauii Ta 3apyObKHUHA 10CBIA (GYHKIIOHYBAHHS CIPOIIEHAX
cucTeM OmoAaTKyBaHHA. // [neecmuyii: Ilpakmuxa ma ooceio. 2015. Ne 15. C. 28-33.
URL: http://nbuv.gov.ua/UJRN/ipd_2015_15 8 (nmara 3BepHenns: 09.06.2019).
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reasonably considered one of the main causes of rapid economic growth
and formation of a rather tangible "middle class" in Ukraine within the
decade 1999 — 2008.

Among the Ukrainian scientists, V. Demydenko and L. Demy-
denko®, Yu. Kozachenko®, P. Kolomiiets®’, S. Yushko® positively
evaluate implementation of the simplified taxation system.

At the same time, development of the simplified system took place
In such a way that the state always sought and strives to complicate this
simplified system. In this article we aim to show the public benefits of
actually simplified taxation, accounting and reporting system, the
shortcomings of modern approaches to its legal regulation under the tax
legislation of Ukraine and the relevant tax administration practice, and to
describe main directions for improving public policy in this field. The
hypothesis of this article is that the simplified taxation, accounting and
reporting system from the state's point of view shall not be considered as
something negative; on the contrary, the vector of the state policy shall
be its promotion and support, rather than implementation of new and
new restrictions every time.

1. History of the Simplified Taxation, Accounting and Reporting
System in Ukraine. Two Separated Taxation Systems

What tendencies and approaches are inherent in the development of
legal regulation of the simplified taxation, accounting and reporting
system in Ukraine?

The simplified taxation system appeared in Ukraine in the form of
payment of a single tax in 1998 after delivery of the Decree of the
President of Ukraine “On Simplified Taxation, Accounting and
Reporting System for Small Business Entities” No727/98 as of July 03,

3 Hemunenko JI. M. lemunenko, B. 1. €aununii momatox ais cy0’€KTiB Maloro
HNIAMPUEMHUITBA: TMPOTUPIYYS Ta MNepcrneKTuBu. Quuancosvie ycayeu. 2017. Ne 6.
C. 12-15. URL.: http://nbuv.gov.ua/UJRN/finu_2017_6_5 (xara 3Bepuenns: 07.06.2019).

* Kosauenko [O. I1. €1uunii MogaTok sk (hiHAHCOBA OCHOBA HATIOBHEHHS MiCIIEBUX
Oro/pkeTiB B YKpaiHi. [epocasa ma pezcionu. Cep. : [epowcasne ynpasninna. 2013. Ne 4.
C. 23-27. URL: http://nbuv.gov.ua/UJRN/drdu_2013_4 7 (mara 3Bepuenns: 01.06.2019).

> Komomiems  I1LB. 1Iog0 JeAKMX UIIAXIB  YAOCKOHATEHHS IT0JaTKOBOTO
3aKoHOJaBCTBa. bronemenv Minicmepcmea rocmuyii Yrpainu. 2014. Ne 9. C. 145-151.
URL: http://nbuv.gov.ua/UJRN/bmju_2014 9 35 (nata 3BepuenHs: 07.06.2019).

Omko C.B. Chopomena cucrema ONOJATKyBaHHS s (QI3UYHHX OCi0 —
MIANPUEMIIIB: ICTOPiA W MNEpCHeKTHUBU 3acTocyBaHHA. Dinamcu Yxpainu. 2011. Ne 4.
C. 38-46. URL: http://nbuv.gov.ua/UJRN/Fu_2011 4 4 (nata 3Bepuenns: 07.06.2019).
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1998’. By Decree of the President Ne746/99 as of June 28, 1999 this act
was published in a new version that remained in force with no further
specific amendments till 20125,

Since the tax legislation has not been applied with regard to the
entities which paid a single tax, it was presumed that two separate
taxation systems existed — general (as the system of rules regulating the
system of taxes and charges and the procedure for their payment), and
simplified (as a separate system of the relevant rules).

The simplified taxation system envisaged payment of a single tax
and exemption from payment of a number of taxes and charges. Namely,
Article 6 of the Decree of the President No727/98 envisaged the list of
taxes and charges that shall not be paid by single tax payers (not being
the payers of such taxes and charges). Such taxes included VAT (unless
the legal entity-single tax payer chose the option of paying a single tax
with simultaneous payment of VAT), corporate tax, income tax, land
tax, etc. Article 2 of the Decree also envisaged that an individual
entrepreneur paying single tax, shall be exempted from the obligation to
accrue, pay and transfer to the state trust fund the charges, related to
payment of salary to the employees, having labour relations with
him/her, including members of his or her family.

Pursuant to the Decree of the President No727/98, the simplified
taxation, accounting and reporting system was applied with regard to the
individual entrepreneurs who during a year had labour relations with not
more than 10 persons, including members of their families, and whose total
revenue from sale of products (goods, works, services) did not exceed
UAH 500 thousand for a year. The simplified system was also applied with
regard to legal entities of any legal form of organization and form of
ownership, where average number of listed employees did not exceed
50 persons for a year, and total revenue of which from sale of products
(goods, works, services) did not exceed UAH 1 million for a year. Such
entities could choose to pay a single tax instead of a number of taxes and
charges (such entities were exempted from payment thereof).

" TIpo crmpolieHy CHCTeMy ONOJATKyBaHHS, 00Ky Ta 3BITHOCTI Cy6'eKTiB Manoro
nignpueMHunTBa. Yka3 Ilpesumenta VYkpainu Big 03.07.1998 Ne727/98. URL:
https://zakon.rada.gov.ua/laws/show/727/98 (nata 3Bepuenns: 09.06.2019).

IIpo BHeceHHs 3MiH a0 Yka3y [Ipe3unenra Ykpainu Bin 3 nunus 1998 poky Ne 727
"IIpo copolieHy CHUCTEMY OIOJATKyBaHHSA, OOJIKYy Ta 3BITHOCTI CYO0'€KTIB Majoro
nignpuemuunTea”. VYkaz [Ipesumenta VYkpainu Big 28.06.1999 Ne 746/99. URL:
https://zakon.rada.gov.ua/laws/show/746/99 (nata 3Bepuenns: 09.06.2019).
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Since Article 2 of the Decree envisaged direction of a part of a
single tax to the Pension fund, the entrepreneurs did not pay pension
contribution and other charges for themselves, as well.

For the entrepreneurs the rate of a single tax was monthly set, fixed
and depended on business activity area, and could be increased in case
of availability of the employees, by 50% for each employee. For some
time, the simplified system was actually simplified and basically the
single tax payer did not pay any additional taxes and charges and did not
file any additional reports.

It is worth mentioning that the above took place at about the same
time when the Decree of the President of Ukraine No0.652/98 “On Fixed
Agricultural Tax” as of June 18, 1998 was delivered®. The Decree
basically envisaged an alternative (separate) taxation system for its
payers, exempting them from payment of a number of other taxes and
charges. This Decree was effective only for a short time — in December
1998 the Law of Ukraine “On Fixed Agricultural Tax” (effective since
January 01, 1999), envisaging almost the same approaches, was adopted.
This Law, unlike the mentioned Decree of the President No0.727/98,
while being in force (till 2010), has undergone much greater changes and
amendments. Further, after adoption of the Tax Code in 2010 (effective
in 2011) and introduction of fundamental amendments thereto, the fixed
agricultural tax was transformed into one of the groups of a single tax,
which gives additional grounds to refer it to the simplified taxation
system since its appearance in 1998%.

Short historical explication why the simplified taxation system was
regulated not by the law, but by the Decree of the President, is also
worth mentioning. It is related to the constitutional regulation of
authorities of the President of Ukraine. Pursuant to Article 25 of the
Constitutional Agreement between the Verkhovna Rada of Ukraine and
the President of Ukraine on the main principles of organization of the
public and local authorities in Ukraine for the period before the adoption
of new Constitution of Ukraine as of June 08, 1995, the President was
authorized to issue decrees on the issues of economic reform, not

) IIpo ¢ikcoBanmii cinbcbKOrocnogapchkuii nmojgatok. Ykas Ilpesupenta Ykpainu
Bing 18.06.1998 Ne 652/98. URL: https://zakon2.rada.gov.ua/laws/show/652/98 (nata
3BepHeHH:: 09.06.2019).

1% Monarkosuii xomekc VYkpainu Bim 02.12.2010. URL: https://zakon.rada.gov.ua/
laws/show/2755-17 (nata 3BeprenHs: 09.06.2019).
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regulated by the current legislation of Ukraine, which had to be effective
till the adoption of the relevant laws™. A bit more specialized standard
was stipulated in clause 4 of Chapter XV “Transitional Provisions” of
the Constitution of Ukraine, adopted on June 28, 1996. Pursuant to this
clause, the President of Ukraine, within three years after entry into force
of the Constitution of Ukraine was entitled to issue decrees, approved by
the Cabinet of Ministers of Ukraine and signed by the Prime Minister of
Ukraine, on economic issues that have not been regulated by the laws,
with simultaneous submission of the relevant draft law to the Verkhovna
Rada of Ukraine, on accordance with the procedure, stipulated by
Article 93 of this Constitution. Such Decree of the President of Ukraine
became effective, if within 30 calendar days upon submission of the
draft law (except for the days of intersessional period), the Verkhovna
Rada of Ukraine failed to adopt the law or reject the submitted draft law
by the majority of its constitutional composition, and had to be effective
until the law adopted by the Verkhovna Rada of Ukraine on these issues
became effective®. By the level in legal system of Ukraine such decrees
are usually referred to regulatory legal acts, having force of the law.
Some of such decrees are still effective in Ukraine (as for 2019). The
most popular among them is Decree of the President No. 436/95 “On
Imposition of Penalties for Breach of Cash Turnover Regulation
Standards” as of June 12, 1995%. In one of the articles we have
mentioned that this document is extremely outdated and it does not meet
the terms of doing modern Ukrainian business and its demands; in some
cases, it envisages unreasonably severe liability for merely technical or
inexistent violations. That is why this Decree shall be annulled™”.

1 Koncrutyniitnuii norosip mik BepxoBHoio Panoro VYkpainu ta Ilpesmmentom
VYkpaiHu Mpo OCHOBHI 3acaau opraHizamii Ta (YHKLUIOHYBAaHHsS JAEp>KaBHOI BIagu 1
MICIIEBOIO CaMOBpsyBaHHS B YKpaiHi Ha mepioJ A0 NpuiHATTS HOBoi KoHcTuTymii
Vkpainm Bin 08.06.1995. URL: https://zakon.rada.gov.ua/laws/show/1x/95-Bp (mara
3BepHeHHs: 09.06.2019).

2 Komcrurymis Vkpainm Bim 28.06.1996. URL: https:/zakon.rada.gov.ua/laws/
show/254x/96-Bp (nara 3Beprenns: 29.05.2019).

3 ITpo 3actocyBamms mTpadHIX CAHKIIIH 3a OPYIICHHS HOPM 3 PETYITIOBAHHS 06Ty
roTiBku.  Yka3  [lpesunmenra  Ykpainm  Bim  12.06.1995  Ne 436/95  URL:
https://zakon.rada.gov.ua/laws/show/436/95 (nara 3Bepuenns: 09.06.2019).

KpaBuyk O. ®iHaHCOBO-TIpaBOBE pEryalOBaHHS TOTIBKOBHX KaCOBHX OIepalliil:
(ue)cyuacHi TenaeHuii. Ilyoniune npaso. 2018. Nel. C. 93—-102. URL.: http://nbuv.gov.ua/
UJRN/pp_2018_1_ 14 (nata 3BepuenHs: 09.06.2019).
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Bureaucratic hurdles (historical ones). It could not be said that
regulation of the simplified taxation system by the Decree of the
President No.727/98 faced no difficult or bureaucratic issues. Thus, for
example, under Decree the administrative practice on its application
basically envisaged annual filing of the statement on application of the
simplified taxation system and receiving the relative certificate of the
right to pay a single tax. This annual filing was liquidated only since
2012. For individual entrepreneurs and legal entities separate forms of
such certificates and procedures for their issue were approved (orders of
the State Tax Administration of Ukraine No0.476 as of October 13,
1998™, No0.533 as of November 10, 1998'), which even at that time
complicated the ideas of simplification, set forth in the Decree of the
President. These procedures and forms were further repeatedly changed
and amended. Only individual entrepreneurs who used the simplified
taxation system were exempted from the use of electronic controlling
cash registers (unlike legal entities). At the same time, these individual
entrepreneurs were obliged to maintain stock accounting and it meant
possible questions and problems during tax inspection.

However, in general, during the first several years the simplified
taxation system was really rather simple, and vector of the economic
growth of the decade 1999-2008 is traditionally associated with its
introduction. It is generally assumed that those entrepreneurs who
worked illegally in the mid-1990s, had no grounds for that anymore, so
they actively passed into the legal field, choosing the simplified taxation,
accounting and reporting system.

Complication of the simplified procedures. To our mind, the
simplified taxation system was mostly hit by the implementation of the
compulsory pension contributions since 2004 for single tax payers. After
a while, with reforming of the state social insurance, after adoption of
the Law N0.1058-IV “On Obligatory State Pension Insurance” as of July

> TIpo 3arBepmkenns CBifoITBA MPO MPABO CIUIATH €IMHOTO MOAATKY CYG'€KTOM
Majoro MiANPUEMHHUIITBA — IOPUAWYHOI ocoboto Ta [lopsaky ioro Bumaui. Hakas
HepxaBHoi momarkoBoi anmiHicTpamii VYkpainm Bim 13.10.1998 Ne476. URL:
https://zakon.rada.gov.ua/laws/show/en/z0688-98 (nata 3Bepuenns: 09.06.2019).

IIpo 3aTBepmKEeHHS CBIIOLTBA MPO CIUIATY €IMHOTO MOAATKY CYO'€KTOM Majoro
NIAMPUEMHUNTBA — (PI3UYHOI0O 0CO00I0 Ta mopsAKy Horo Bumaui. Haka3 [lepxaBHOi
moiaTkoBoi aamiHictparii Ykpaiau Big 10.11.1998 Ne533. URL: https://zakon.rada.gov.ua/
laws/show/z0733-98 (nara 3Bepuenns: 09.06.2019).
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09, 2003 and other laws on state social insurance, the contribution to
obligatory state pension insurance was introduced instead of a duty on
obligatory state pension insurance and it was envisaged that this
contribution was not included into the taxation system. It has raised a
guestion of separate payment by entrepreneurs and legal entities — single
tax payers of the contribution to pension insurance for the employees
(and for the entrepreneurs — for themselves, as well) and contributions to
other social insurance funds in addition to the amount of a single tax. It
led not only to the increase of tax burden (the author considers the
relevant contributions as taxes) for single tax payers, but also to the
significant increase of the number of different reporting (and the
necessity of systematic filing of reporting on different charges has
conditioned complication of accounting). For this reason, starting from
these years (from the mid-2000s), the most taxpayers could not afford an
opportunity to do business without a qualified accountant for
maintaining accounting and reporting.

It is worth mentioning that the reason for implementation of such
restrictions in literature was namely involvement of the individual
entrepreneurs in taxation optimization'®. At the same time, referring to
analytical data O. Bondarenko and H. Slipenchuk point out that even under
existing circumstances two thirds of the entrepreneurs of Ukraine carry out
their business activity on legal grounds only thanks to a single tax.
Therefore, according to the authors, liquidation of such kind of taxation
system will result in mass shifting of small and medium business entities to
shadow economy or will lead to dissolution of businesses'.

At the same time, complexity of taxation and reporting remained
and remains one of the most important problems in modern Ukrainian
business®.

17 .y .
HpO 3araJibHOO0OO0B'SI3KOBE ACPIKABHEC IICHCIMHC CTpaxXyBaHH:A. 3aKOH BIJ

09.07.2003  Ne1058-1V. URL: https://zakon.rada.gov.ua/laws/show/1058-15  (mata
3BepHeHHs: 09.06.2019).

% fOmxo C.B. Cmpomena cucTeMa OMNOJATKYBAaHHS Uil (iBHYHMX 0CI6 —
MIAMPUEMIIB: I1CTOpIT M NEpCHeKTHBH 3acTocyBaHHA. Dinancu Vxpainu. 2011. Ne4.
C. 38-46. URL: http://nbuv.gov.ua/UJRN/Fu_2011 4 4 (xara 3Beprenns: 09.06.2019).

? bonmapenko O.M., Cninenuyk I'.B. Cucremu omnopaTrkyBaHHA A Majoro
Oi3Hecy: iX mepeBaru Ta HeNONIKU. [Ipobremu cucmemuozo nioxody 6 exornomiyi. 2015.
Ne 53. C. 3-10. URL: http://nbuv.gov.ua/UJRN/PSPE_print_2015 53 3 (mara 3BepHEHHS:
09.06.2019).

2 Bumms T.B. Bmms OTIOJATKYBaHHS Ha MISJBHICTh MIAIPUEMCTB MaJOTO 1
cepenHboro Oi3Hecy. Bicnux Kam'aneyvb-I100inbcvkoeo HayionanvHoz2o yuigepcumemy
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Thus, the simplified system ceased to be simplified accounting and
reporting system, and it remained only the simplified taxation system.
Further (even after the adoption of the Tax Code of Ukraine and its
relevant chapter on the simplified taxation system) there were no
fundamental changes in relation to simplification of accounting and
reporting, and it must be admitted that the simplified system has only
simplified taxation, without simplified accounting and reporting.

It is important that in some aspects the simplified taxation system
was not and is not simplified to the extent that the entrepreneurs and
legal entities were not and are not exempted from payment of income tax
while paying revenue to individuals (that is, from performing functions
of revenue agent). Despite the fact that the nominal payer of such tax is
individual receiver of revenue, the revenue agent is involved in rather
complicated procedures of fiscal management, so he/she spends time and
money (transaction expenses) for account Kkeeping, maintaining,
payment, filing of reporting on this tax.

Besides, for legal entities-single tax payers the issue of withdrawal of
the funds from the legal entity (payment of dividends) in favour of its
founders was and remains in no way simplified. Establishing a small
business as the legal entity paying a single tax, the investors would like to
have an opportunity to easily withdraw money from it, but it is prohibited
and restricted by the necessity to apply the same procedures for working
with cash which are typical for big business. Thus, payment of dividends
to the investors by legal entity-single tax payer was and is subject to
income tax, and spending of money for financing personal needs of
individuals involves collection of such tax by the legal entity itself.

Are simplified taxpayers optimizers? The next approach typical
for regulation of the simplified system is its estimation by the state as a
means of tax optimization. The state nearly always considered the
availability of the simplified system as the legal means to minimize
taxation. Moreover, such estimation was made (and is often made) in
extremely negative context. As if large business frequently splits into
small ones in order to be entitled to use the simplified system. Also, as if

imeni Isana Ocienka. Exomomiuni mnayxu. 2012. Bum. 6. C.345-349. URL:
http://nbuv.gov.ua/UJRN/vkpnuen_2012_6_90 (mata 3Bepuenns: 09.06.2019).; by3ak H.I.
AxTyanbHi acnekTd oprasizamii oOdiKy cyO’€KTiB Majoro miAnpueMHULTBA. [Ipobremu
meopii ma memooonozii 6yxeanmepcoko2o 0oaiky, konmponto i ananizy. 2013. Bum. 2 (26).
URL: http://pbo.ztu.edu.ua/article/view/30613 (nara 3sepuenns: 09.06.2019).
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large enterprises frequently used and use entrepreneurs-simplified tax
payers to withdraw cash.

Consequently, the state policy on regulation of the simplified
taxation system was and obviously is focused on complication and
restriction of its use. Thus, particularly, corporation of legal entities with
individual single tax payers paying fixed amount of tax was restricted
(procurement of services was prohibited, procurement of goods was only
allowed). In addition, the cases where single tax payers are allowed not
to use the cash registers (cash-register machines, etc.) are restricted (and
restrictions continue to be implemented). It is clear that the use of such
cash registers for small business is unwanted not only because it allows
avoiding full taxation of revenue, but also because the procedures, with
the help of which the process of use of cash registers is administered, are
extremely complicated and are never free of charge for the entrepreneurs
and enterprises. It is about the same transaction expenses. In one of the
articles we analysed this issue in detail, we pointed out that the use of
cash registers for business means extremely high complexity of
accounting and reporting, high risk of penalties (including high penalties
for minor technical violations)®*. That is why having cash registers, the
enterprise or entrepreneur should involve a qualified accountant under
the terms of almost daily work (it is required by the necessity to program
each item name, train personnel or the entrepreneur itself, who work
with cash registers, systematic control of its use). And payment of
systematic work of a qualified accountant, along with the cost of a cash
register itself, exceeds the transaction expenses by several thousands
(and sometimes several dozens of thousands) UAH for a month.

2. Current State of the Simplified System
The current state of legal regulation of the simplified taxation,
accounting and reporting system of small business entities is based on
the provisions of Chapter 1 of the Tax Code of Ukraine, contained in
Section XIV “Special Tax Regimes”. After inclusion of this Chapter into
the original version of the Tax Code of Ukraine, adopted in November

2! KpaBuyk O. IIpo6nemu (iHAHCOBO-TPABOBOTO PEryTIOBAHHS BITHOCHH y cepi
3aCTOCYBAHHS PEECTPATOPIB PO3PAXYHKOBUX Omepaiil. /lionpuemnuymeo, 20cnodapcmeo i
npaso. 2017. Ne 8. C. 139-144. URL: http://pgp-journal.kiev.ua/archive/2017/8/30.pdf
(mata 3BepuenHs: 09.06.2019).
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2010, a number of protest actions took place, which resulted in
imposition of veto to the Code by the President of Ukraine in December
2010%. The Code was re-adopted by the Parliament with suggestions of
the President in December 2010 not to include this Chapter, and as a
result the President signed it*,

It is interesting that while the Parliament was re-adopting the Code,
the chapters and articles numbering had not been changed, and the
original official version of the Code (effective since January 01, 2011)
mentioned as follows: “Chapter 1 is excluded”. That is, it was envisaged
that sooner or later it would appear there. And in a year, a new version
of Chapter 1 of Section XIV was included to the Code by Law
No. 4014-VI as of November 04, 2011%.

This Chapter on the simplified system became effective on
January 01, 2012. Further it was repeatedly amended and currently it
stipulates four groups of a single tax. Moreover, the third and fourth
groups have several options for its payment.

Nowadays, the maximum amount of revenue giving the ground for
being registered as a single tax payer (the third group) is UAH 5 min.
However, for the first and second groups such amount of revenue is even
more limited. For the first group it equals to UAH 0.3 min., and for the
second group — UAH 1.5 min. A number of restrictions in the right to
use the simplified system is envisaged for each group.

Pursuant to clause 177.10 of the Tax Code of Ukraine, individual
entrepreneurs should maintain income and expenditure ledger and have
supporting documentation on the origin of goods. The form of income
and expenditure ledger and the procedure for its maintenance are
approved by the Order of the Ministry of Revenue and Duties of Ukraine
No.481 as of September 16, 2013%°. However, this ledger (we shall call

%2 Jaspemiok C. Ilpesmment wnakmamae Bero. [onoc Yipainu. 2010. URL:

http://www.golos.com.ua/article/121898

Kaptka 3akononpoexty Ne 7101-1: [MonaTkoBuii konekc Ykpainu. BepxoBna Pana
Vkpainu.  Odiuiiiauit  Beb-mopran.  URL:  http://wl.cl.rada.gov.ua/pls/zweb2/
WebprOC4 17pf3511=38590 (zLaTa 3BepHeHHs: 09.06.2019).

" TIpo BHecemHs 3MiH 10 IToJaTKOBOrO KOJEKCYy YKpaiHH Ta AEAKMX IHIIHX
3aKOHO/ABYMX aKTiB YKpaiHM IIOJO CHPOIICHOI CHCTEMH ONOJATKyBaHHs, 0OmiKy Ta
3BiTHOCTI. 3akoH Ykpainu Bim 04.11.2011 Ne4014-VI. URL: https://zakon.rada.gov.ua/
IaWS/ShOW/4014 17 (nara 3BepuenHs: 09.06.2019).

Hpo 3aTBEp/LKEHHS popmu KHUrM 0071iKy 10XOZIB i BUTPAT, AKY BEAyThb (isHuHi
0co0u — mimpueMILi, KpiM 0cib, 1110 00paiy CIPOLIEHY CUCTEMY OMOJIATKyBaHHS, 1 (I3UYHI1
oco0u, sIKi MpoBaATh He3aleKHY npodeciiiny aisnbHICTh, Ta [lopsaky ii Benenns. Hakas
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it Ledger No.1) is referred only to the entrepreneurs, who do not use the
simplified taxation system. For the entrepreneurs, who use the simplified
taxation system, two income and expenditure ledgers are already
approved (the first one (we shall call it Ledger No.2) is for the
entrepreneurs, who are VAT taxpayers, and the second once (we shall
call it Ledger No.3) is for those who are not VAT taxpayers). Their
forms and procedures for their maintenance are determined by the Order
of the Ministry of Revenue and Duties of Ukraine N0.579 as of June 19,
2015%. The regulatory body is obviously sure that when the system itself
Is simplified, something should be complicated therein, and the
entrepreneur, starting to work or use the simplified system, should
initially decide which ledger to choose.

Moreover, pursuant to clause 177.10 of the Tax Code of Ukraine,
ledgers of all forms are subject to registration with tax authority. For
registration of income and expenditure ledger individual entrepreneurs
shall file the example of the Ledger to the regulatory body at the place of
registration in case of choosing the form of maintaining the Ledger in
hard copy.

Use of cash-register machines. The mentioned clause of the Tax
Code also envisages that individual entrepreneurs shall use cash registers
according to the Law of Ukraine “On Use of Cash Registers in Trade,
Catering and Services Field”*’.

Pursuant to clause 296.10 of the Tax Code of Ukraine, the cash
registers shall not be used by single tax payers of the first group and
payers of the second-fourth groups (individual entrepreneurs),
notwithstanding the chosen business activity, the total revenue from
which does not exceed UAH 1 min. during a calendar year. In the event
that the total revenue exceeds UAH 1 min. during a calendar year, the
use of the cash register for such single tax payer is obligatory. The use of
the cash register shall begin from the first day of the month of the
quarter, following the occurrence of such excess, and shall last in all

MinictepctBa jmoxomiB 1 30opiB  Ykpainm Big  16.09.2013 Ne 481. URL:
https://zakon.rada.gov.ua/laws/show/z1686-13 (nara 3BepuenHs: 09.06.2019).
2% ITpo 3atBepmKenns GopM KHUTH OOITIKY JOXOMIB i KHUIH OGiKY JOXO/IB 1 BUTpAT
Ta MopskiB ix BeneHHs. Haka3 MinictepctBa pinanciB Ykpainu Big 19.06.2015 Ne 579.
URL: https://zakon.rada.gov.ua/laws/show/z0800-15 (nara 3Bepaenns: 09.06.2019).
IIpo 3acTocyBaHHS peecTpaTopiB PO3PaXyHKOBHUX omeparii y cdepi Toprisii,
IPOMAJICBKOTO XapuyBaHHS Ta mochyr. 3akoH Ykpainu Big 06.07.1995 Ne 265/95-BP.
URL: https://zakon.rada.gov.ua/rada/show/265/95-p (nara 3Bepuenns: 09.06.2019).
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following fiscal periods during registration of business entity as a single
tax payer. The Law No0.1791-VIII as of December 20, 1016 has amended
clause 296.10 of the Tax Code of Ukraine with the provision, according
to which the provisions of this clause shall not cover single tax payers,
who sell technically complex household goods, which are subject to
warranty repair. Such individual entrepreneurs were forced to start using
the cash register after the Resolution of the Cabinet of Ministers of
Ukraine No0.231 as of March 16 2017 approved the List of groups of
technically complex household goods, which are subject to warranty
repair (service) or warranty replacement for the purpose of use of the
cash registers. This List included enormously wide number of goods
which, at first sight, are not considered household®®.

Revenue or not revenue — what is the question? Pursuant to the
Tax Code, legal regulation of the simplified taxation system has also
special procedure for the revenue recognition. Pursuant to clause 292.6
of the Tax Code of Ukraine, revenue of single tax payers shall be
recognized by the cash method (not at the date of shipment of goods but
at the date of receiving money). There is also a list of revenue which are
not considered as the revenue subject to taxation with a single tax
(clause 292.11 of the Tax Code of Ukraine).

The amount of revenue is important for single tax payer because of
two aspects. The first one is that it serves as a limit for using the
simplified taxation system. Having exceeded this limit (depending on the
group of payer) such payer shall lose the right to use the simplified
taxation system. The second aspect is the amount of a single tax (for the
payers of the third group) to be paid. Since the third group payers shall
pay a single tax at the rate of 3% (plus VAT) or 5% (net of VAT) of the
amount of revenue (clause 293.2 of the Tax Code of Ukraine). There is a
number of clarifications (for example, letter of the Main Department of
the State Fiscal Service of Ukraine in Kyiv as of March 25, 2016
N0.2516/K/26-15-13-02-15) and the administrative practice, pursuant to
which the revenue of a single tax payer shall include personal funds of

%8 TIpo 3aTBepIKEHHs TEpeTiKy TPy TEXHIYHO CKIAJHHX MOOYTOBHX TOBApiB, SKi
NIISATaloTh TapaHTIiHOMY peMOHTY (00CIyroByBaHHIO) a00 rapaHTIHHIN 3aMiHi, B LUIIX
3aCTOCYBAaHHSI pPeeCTpaTopiB po3paxyHkoBux omepaiiil. [TocranoBa Kabinery MinicTpiB
VYkpainn Big 16.03.2017 Ne 231. URL: https://zakon.rada.gov.ua/laws/show/231-2017-n
(nmara 3BepHeHHs: 09.06.2019).
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the entrepreneur deposited to the bank account®. At first sight it is non-
sense but the regulatory bodies explain their position with the fact that
the list of types of revenues, not included to the composition of revenue,
stipulated by law, doesn’t include such transaction as depositing
personal funds. Therefore, if the individual entrepreneur must pay off the
debt (for example, to the counteragent or even to the budget) and
deposits personal funds to the bank account, it will result in the fact that
during the inspection it will be charged with additional 5% of this
amount as a single tax. There are also attempts to recognize the cases of
transfer of the funds from one banking account of a person to its another
banking account as revenue of the entrepreneur.

The judicial practice on this issue is ambiguous. In general, a single
tax payer stands a good chance to carry his/her point but only in the
court (for example, Resolution of the Supreme Administrative Court of
Ukraine as of January 24, 2017 in case No. 810/4627/13-a). For this
purpose, he/she will have to spend time and funds for legal assistance in
two or even three court instances. Having no intention to argue with the
tax inspectors and litigate in court, the entrepreneurs search for the
alternative methods. Frequently, in order to conceal these transactions,
they conclude false agreements — loan agreements, due to which
someone of relatives or friends borrowed them these funds. Since,
according to the law the borrowed funds (reimbursable financial
assistance) shall not be included into the composition of revenue of a
single tax payer if it is reimbursed within a year (sub-clause 3 of clause
292.11 of the Tax Code of Ukraine). There are also other methods, the
majority of which are false, since they do not reflect the real content of
business transaction. Basically, the entrepreneurs are incentivized by the
state to such falsifications.

Evaluating rather negatively the mentioned restrictive
administrative practice we should emphasize that personal funds
deposited by the owner of business, from the economic point of view,

? Jluer TY JI®C y m. Kuesi Bix 25.03.2016 Ne2516/K/26-15-13-02-15. Tepuro-
pianeHi oprann JI®C y m. Kuesi. Odiuiitnuit mopran. URL: http://kyiv.sfs.gov.ua/
baner/podatkovi-konsultatsii/konsultatsii-dlya-fizichnih-osib/67453.html (nata 3BepHeHHS:
09.06.2019).

30 VYxBana Bumoro anminicrpatuBHoro cyny Ykpainu Bin 24.01.2017 y cnpasi
Ne 810/4627/13-a. URL:  http://www.reyestr.court.gov.ua/Review/64293183  (nmara
3BepHeHHs: 09.06.2019).

151



are not and may never be recognized as the revenue or income, since it is
direct investments. If the legislator had such purpose, he/she would have
equated such funds with revenue, having clearly set it in the law. And
currently we have only a restrictive administrative practice which
restraints development of investments. Even having “alternate routes”,
the entrepreneurs (small business in general) receive a signal. This signal
consists in restriction by the state of direct investments into own
business. Undoubtedly, declaring the course on increase of the
Investment attractiveness of the Ukrainian economy, the state should
stop this practice.

State statistical classifiers as quasi laws. Talking about
bureaucratic restrictions which remained in regulation of the simplified
taxation system according to the current Tax Code of Ukraine, we shall
also dwell on long-standing fascination of the authors of the text of the
Ukrainian laws with diverse state classifiers.

In late February 2019, the draft law No0.10094 was published on the
website of the Verkhovna Rada of Ukraine. It envisaged implementation
of the fifth group of a single tax for individual entrepreneurs carrying out
activity only in the field of information technology. Such entrepreneurs
included: activity on production of computer games and other software,
computer programming services, consulting and related activities, data
processing, publishing of information on the websites and related
activities, as well as web portals (with the respective references to codes
of economic activity (Classifications of economic activity according to
the State Classifier 009:2010%"). The terms for being in such group of
taxation are going to be the following: such entrepreneurs shall not use
labour of employees, and their total revenue during a year shall not
exceed UAH 7.5 miIn. Moreover, it is planned that such individual
entrepreneurs during and for the purpose of carrying out the
abovementioned activity may use for a certain fee or free of charge
technical and/or software utilities, information systems and any other
tools of production (including premises), which belong to individual
entrepreneurs or legal entities, in favour of which such activity is being
carried out.

31 . o . . . . . . .
Hamionaneuuit  knacugikatop Ykpainu. Knacudikamis BHAIB €KOHOMIYHOT

nismeHOCTI JIK 009:2010. Haka3 JlepskaBHOTO KOMITeTy YKpaiHM 3 NMUTaHb TEXHIYHOTO
perymoBaHHS Ta  crmoxkuBuoi  momitukd  Big  11.10.2010  Ne 457.  URL:
https://zakon.rada.gov.ua/rada/show/vb457609-10 (nara 3Beprenns: 09.06.2019).
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Does the Classifier of economic activities regulate economic activity?
Talking about inclusion of the references to codes of economic activities
into the text of the mentioned draft law, we should mention that it is not the
first draft law where such codes are mentioned. The legislator a long time
ago has envisaged dependence of the right to use the simplified taxation
system on the types of economic activity. But he made it in rather specific
way. If earlier we spoke about cancellation of certain bureaucratic elements
of a single tax in the development of legislation on the simplified taxation
system, we mentioned the fact that the procedure of annual filing of
statement on using the simplified taxation system and receiving the
certificate of the right to pay a single tax was liquidated. Instead the
Register of Single Tax Payers remained. Why we need this separate
register if there is open register — the Unified State Register of Legal
Entities and Individual Entrepreneurs, where it was enough to make a
respective mark (since there are marks on registration of legal entity or
individual entrepreneur with regulatory bodies as the taxpayer and payer of
unified social contribution). Thus, the legislator envisages the obligation to
make entries on legal entities and individual entrepreneurs not only in the
Unified State Register, but also in the Register of Single Tax Payers (for
this purpose in certain cases filing of a separate application is required by
subclause 4 of clause 298.3.1 of Tax Code). Moreover, in case of receiving
revenue from carrying out activity, the codes of which are not included into
the Register of Single Tax Payers, the entrepreneur shall lose the right to
tax this income within the simplified taxation system (subclause 3 of clause
293.5, subclause 7 of clause 298.2.3 of Tax Code).

Consequently, the Classification of economic activities, being only
the statistical book, shall not be deemed the regulatory legal act, and it a
priori may not regulate social relations, and it acquires the notion of
quasi regulatory legal act. Recently, in one of the article we wrote that
the state should not indirectly give regulatory importance to the
documents, which do not have elements of regulatory legal acts (not
accepted by the competent body and according to proper procedure
(without required appraisals), not published according to the provided
procedure, not registered with the Ministry of Justice)®’. The situation

%2 Kpasuyk O. O. [Ipo6aemu (hOpMyITIOBaHHS HaiMCHYBAHHS IOCAAU SK iCTOTHOI
YMOBH TPYIOBOTO JIOTOBOPY B KOHTEKCT1 peaiizaiii rpoMajasHaMu KOHCTHTYIIHHOTO
mpaBa Ha mpaio. bronemenv Minicmepcmea tocmuyii YVipainu. 2013. Ne 4. C. 44-51.
URL: http://nbuv.gov.ua/UJRN/bmju_2013 4 9 (nmara 3Bepuenns: 09.06.2019).
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when the rules of law are contained in the state classifier means lack of
proper legal certainty. Many kinds of activity may be with any certainty
referred simultaneously to different codes of economic activity. It is
explained by the fact that the classifier is structured in such a way that its
positions are ambiguous, duplicative. In many cases their use requires
statistical methodology, and not only formal logics. Certainly, the state
is not entitled to require and expect from each entrepreneur (business
entity) to know perfectly statistical methodology.

As a result of a situation concerned, the entrepreneur, instead of
carrying out business, providing employment opportunities and finally
added value, should at first estimate whether this activity meet the codes,
specified with regard to him/her in the Register of Single Tax Payers.
Since in case if such revenue is received, the entrepreneur will have to
either set higher price (since taxes on such revenue will be quite
different), or at first make changes in the Register of Single Tax Payers
or refuse from relations with this counteragent. Moreover, an
entrepreneur and a legal entity-single tax payer should create and keep
records on all their revenues (about every contract) to have a proof of
correspondence between revenue and those statistical codes.

Pursuant to subclause 7 of clause 291.6 of the Tax Code of Ukraine,
in case of carrying out the activity not mentioned in the Register of
Single Tax Payers, — from the first day of the month, following the fiscal
period, when such activity was carried out, the single tax payers should
shift to payment of other taxes and charges, provided for by this Code
that is, in case of receiving income from the activity not mentioned in
the Register, an individual shall lose his/her right to use the simplified
taxation, accounting and reporting system. This rule also creates the
situation of uncertainty, since if receipt of income from other activities
for example in June 2019 is revealed during the inspection in July 2020,
the fiscal body would affirm that since July 01, 2019 and till the moment
of inspection the single tax payer was not entitled to use it, and it will
charge him/her with additional taxes and charges for this year in full. In
general, such situation may destroy someone’s specific business.
Especially considering the following.

The situation when the entrepreneur believes that his/her economic
activity is classified according to certain statistical code (in general or in
certain contract) and the tax inspector will affirm the contrary, that this
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entrepreneur received revenue from the activity according to another
code of economic activity, is quite possible.

Basically, in such situation we have the rule envisaging the sanction
which establishes punishment (forfeiture of the right to use the
simplified taxation system) for carrying out activity by the entrepreneur
perhaps even on legal grounds and receiving income from such activity.
Only such bureaucratic hurdle as lack of certain code in the Register of
Single Tax Payers, or different estimation of any economic activity by
an entrepreneur or a tax inspector may result in extremely negative legal
consequences for the entrepreneur. This position may be considered
disputing, someone may believe that it is referred not to the sanction, but
only to the change of procedure for income taxation. Although such
change of procedure for income taxation results in forfeiture
(deprivation) of the right to be a single tax payer. We believe that any
deprivation of the right as a result of performing some legally significant
acts is a common sanction. In such case it should be understood that the
state considers receiving by the entrepreneur of revenue from another
activity than the one mentioned in the Register of Single Tax Payers as
legal offence. What is the social danger or damage from such legal
offence? It is a mystery. Consequently, it is rather difficult to answer the
question about the purpose pursued by the legislator, establishing
liability for it, as there is no object of legal relations. That is why we
think that in absolute majority of cases the activities of the entrepreneur-
single tax payer have no legitimate significance, except for creation of
bureaucratic hurdles for the development of business.

Receiving of income by the entrepreneur from other activity may
have legal significance only in the cases when the local government
body established different rates of a single tax for different economic
activities (first or second group of single tax payers). And in our opinion,
receiving of such income should result only in additional charge of a
single tax of higher rate. If it is referred to the individual entrepreneur,
whose type of activity does not influence the rate of a single tax (the
third group of single tax payers), the types of activity should make no
difference.

3. Actual Content of the State Policy
As seen from the above, the main approaches in the state policy on
regulation of the simplified taxation system is its complication,
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restriction of use, extension of obligation of use of cash registers, as well
as lack of significant simplification of accounting and reporting.

We believe that such approaches do not contribute to the
development of business. We think that the state policy in regulation of
the simplified taxation system should consider the following approaches.

Single tax shall actually be single. The idea of a single tax (for
which it was implemented in Ukraine in late 90s) should be maintained
to the full extent. Even if the state for a certain reason does not consider
the unified social fee as the tax (with what the author disagrees), for the
purposes of actual simplification of carrying out business it is quite
efficient to develop the simplified taxation system in such a way that
small business could have the only tax, which would be calculated under
actually simplified procedure (on the basis of one rather simple criteria),
including each and all taxes and charges (as well as contributions),
provided for by the law.

Actual simplification of accounting and reporting. The
mentioned one tax (single tax) shall provide for submission of only one
rather simple report which shall be rather clear so as to be drawn up by a
person without any special training (having no accounting education
and/or experience). Single tax payer should be exempted from any other
forms of obligatory reporting that shall be clearly set forth in the law. In
any case, single tax payer should not file any reporting more frequently
than once a year.

Procedures for the work with cash should also be dramatically
simplified — legal entity-single tax payer should be exempted from using
the obligatory forms of cash documents (cash receipts, cash books, etc.).
It is worth mentioning that in one of the articles we considered the
outdated nature of such obligatory forms of cash documents, and pointed
out the necessity to cancel them for all legal entities, and not only for the
simplified payers®.

Simplification of use of cash registers by small business Talking
about simplification of work with cash, we cannot avoid the issue of use
of the cash registers. Current state policy on this issue envisages extension
of the scope of use of cash registers. However, it is necessary to work

% KpaBuyk O. (DiHAHCOBO-TIPAaBOBE PETYIIOBAHHS TOTIBKOBUX KACOBHX OIEpALliil:
(ue)cyuacHi tenaeHii. I1lyoniune npaso. 2018. Ne 1. C. 93-102. URL: http://nbuv.gov.ua/
UJRN/pp_2018_1_ 14 (nata 3BepuenHs: 09.06.2019).
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seriously over decrease of number of technical standards, their
simplification, reform of penalties for their violation, cancellation of
different forms of books and reports. Namely, it is appropriate to allow
single tax payers to use previous programming of items names by groups
(without programming of each item name). Moreover, in case of
extension of the scope of use of cash registers, it is necessary to think over
the state programs of compensation of their cost to the entrepreneurs.

The necessity to work in this direction was emphasized in the
scientific literature. Thus, for example, the necessity to actively
implement the complex of measures, which would incite business to
voluntarily use cash registers, decrease their cost in any possible ways —
both organizational and technical, implement online services is
emphasized by L.P. Tkachyk and O.la. Beshko™.

For the entrepreneurs, using cash registers, it is necessary to cancel
obligatory use of income and expenditure ledgers and their obligatory
registration with tax offices.

Popularization and incentives to use the simplified system. It is
obvious that the state should stop considering the simplified taxation
system as some threat to economic legal order. It is appropriate to
presume that the simplified taxation system is useful not only for the
taxpayers themselves, but it results in a large number of positive impact
for society and economy in general. We will explain why.

First of all, it is clear that adhering to the above mentioned
approaches, according to which small business shall be charged with
taxes very easy (single tax is actually single, and accounting and
reporting are actually simplified, as well), should shape the
understanding in existing and potential business entities that it is easy
not only to pay taxes, but also to carry out business. Such understanding
certainly results in the increase of the investment activity both owing to
national and foreign sources. Increase of the investment activity will
result in typical increase of economic activity in general, and potential
increase of tax revenue owing to increase of the number of taxpayers
(both those who use and those who do not use the simplified system), as
well as owing to increase of volumes of their activity. Moreover, even if

¥ Txaunk JLIL., bemko O.5. ChpomeHa cucteMa OMOJaTKyBaHHS SK IHCTPYMEHT
arpecuBHOTO MOJATKOBOTO IIaHyBaHHA. Monoouti euenuti. 2018. Ne 2. C. 758—763. URL:
http://nbuv.gov.ua/UJRN/molv_2018_2%282%29 75 (nata 3Bepuenns: 09.06.2019).
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a part of single tax payers is really involved in the schemes of taxation
optimization, it is necessary to understand that the relevant funds have
been received in a lawful way, and while being spent they also get into
the economic system, and are charged with taxes on other stages of
goods turnover, resulting finally in certain increase of GDP. That is why
the opportunity to use the simplified taxation system as the optimization
scheme has positive features.

Saving on transaction expenses. Next, the state should understand
that in case if a single tax is actually single, not only business saves on
transaction expenses, but the state itself. Since the single tax payers
basically shall not be controlled (with some exceptions). Consequently,
the state saves on the procedures for administration of taxes, on the
procedures for processing forms of excessive numerous reporting, in-
house and on-site fiscal inspections. And the last, the need of the state in
certain number of personnel of regulatory bodies is decreased (both
performers — tax inspectors, and the relevant number of managerial
personnel).

Consequently, such two dependences will be observed: direct
dependence: the simpler the simplified taxation, accounting and
reporting system is, the less the state spends on administration of taxes.
The inverse dependence will also be correct: the greater number of
single tax payers, the less number of tax inspectors are needed, and the
less the state spends on administration of taxes.

Given this, the state should not complicate and restrict the use of the
simplified taxation, accounting and reporting system, but simplify it and
popularize its use among the entrepreneurs.

Recently, in one of the articles we wrote that it is appropriate to
provide for the opportunity to use the simplified taxation system not
only by the entrepreneurs, but also by other self-employed persons —
including notaries, lawyers, insolvency receivers™.

Moreover, it was mentioned in literature (lu. Kozachenko) that a
single tax is significant source of revenue for local budgets®.

% Kpaguyk O. O. Tpu Bumu npaBoBoro crarycy ¢izuuHoi ocoou. Bicnuk HTYVY «KIII».
Tonimonozisa. Coyionocis. Ilpaso : 30ipHux Haykosux npays. 2017. Ne 1/2 (33/34). C. 194—
200. URL: http://ela.kpi.ua/handle/123456789/25226 (nara 3BepHenns:: 09.06.2019).

Kozauenko 1O. I1. €aunnii nogaTok sK (iHAHCOBA OCHOBA HAITIOBHEHHS MICLIEBUX
OromkeTiB B YKpaiHi. [Jepowcasa ma pecionu. Cep.: [epocasue ynpaeninua. 2013. Ne 4.
C. 23-27. URL: http://nbuv.gov.ua/UJRN/drdu_2013_4 7 (nara 3Beprenns: 09.06.2019).
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V. Demydenko and L. Demydenko mention that in 9 years the specific
weight of s single tax in revenue of local budgets (not including inter-
budget transfers) has increased from 2.2% in 2008 to 10.1% in 2016,
first of all, owing to increase of revenue from individual private
entrepreneurs and inclusion of fixed agricultural tax to s single tax in
2015%. A.Tomashevskaya evaluates existing simplified taxation system
in Ukraine as giving unlimited possibilities for investors®. So there are
no reasons for restrictions or cancelation of such a system. We’d better
to develop it and to make it more and more simplified.

CONCLUSIONS

The legislation of Ukraine, starting from 1998, envisages the
simplified taxation, accounting and reporting system of small business in
the form of payment of a single tax for the purpose of exemption from
payment of some other taxes and charges. At the same time, this tax is
not basically single (it is only called so). The payer of this tax in fact
pays a lot of other taxes, charges and contributions, on each of which
he/she should keep accounting and file reporting. One of the main
features of the simplified taxation system is that single tax payers are not
exempted from charging and payment of income tax while paying
revenue to individuals (that is, from performing of the functions of
revenue agent). He/she shall accrue and pay unified social contribution
for the salaries of employees. In addition, an individual entrepreneur
shall pay unified social contribution for himself (as for the person
insured according to the obligatory state social insurance). So, the
simplified system basically has only partially simplified taxation,
without simplified accounting and reporting.

Actually, the vector of the Ukrainian state policy as regards the
simplified taxation, accounting and reporting system is its restriction and
complication, up to cancellation. The legislator restricts activities, giving
the ground for payment of a single tax, establishes obligation of use
cash-register machines for retail trade, administration of which is very
complicated and expensive. Payment of dividends by legal entity-single

3 Hemunenko JI. M., Hdemunenko B.I. €nunHuii momaTok uisi cy0’€KTiB Maioro
HIAMPUEMHUITBA: MPOTUPIYUS Ta NepcHeKTHBU. Quuancosvie ycayeu. 2017. Ne 6. C. 12—
15. URL: http://nbuv.gov.ua/UJRN/finu_2017_6_5 (nara 3Beprenns: 09.06.2019).

Tomashevskaya A. The country of unlimited possibilities. URL:
http://kievbusinesscentre.com.ua/accounting/faq/3233/ (nara 3Bepuenns: 11.06.2019).
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tax payer to its members is complicated. As a result, transaction
expenses of single tax payers (both individual entrepreneurs and legal
entities) are unreasonably increasing and carrying out this type of
activity in some cases becomes unprofitable for the entrepreneur.

The state should stop considering the simplified taxation system as
some threat to economic legal order. It is appropriate to presume that the
simplified taxation system is useful not only for the taxpayers
themselves, but it results in a large number of positive impact for society
and economy in general. First of all, it is clear that adhering to the
above-mentioned approaches, according to which small business shall be
charged with taxes very easy (single tax is actually single, and
accounting and reporting are actually simplified, as well), should shape
the understanding in existing and potential business entities that it is
easy not only to pay taxes, but also to carry out business. For the
purposes of actual simplification of carrying out business it is quite
efficient to develop the simplified taxation system in such a way that
small business could have the only tax, which would be calculated under
actually simplified procedure (on the basis of one rather simple criteria),
including each and all taxes and charges (as well as contributions),
provided for by the law.

There were a lot of specific directions to improve the legal
regulation of simplified taxation system in Ukraine pointed out above.

SUMMARY

Nowadays the vector of the Ukrainian state policy as regards the
simplified taxation, accounting and reporting system is its restriction and
complication, up to cancellation. The legislator restricts activities, giving
the ground for payment of a single tax, establishes obligation of use
cash-register machines for retail trade, administration of which is very
complicated and expensive. Payment of dividends by legal entity-single
tax payer to its members is complicated. As a result, transaction
expenses of single tax payers (both individual entrepreneurs and legal
entities) are unreasonably increasing and carrying out this type of
activity in some cases becomes unprofitable for the entrepreneur.

The state should stop considering the simplified taxation system as
some threat to economic legal order. It is appropriate to presume that the
simplified taxation system is useful not only for the taxpayers
themselves, but it results in a large number of positive impact for society
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and economy in general. First of all, it is clear that adhering to the
above-mentioned approaches, according to which small business shall be
charged with taxes very easy (single tax is actually single, and
accounting and reporting are actually simplified, as well), should shape
the understanding in existing and potential business entities that it is
easy not only to pay taxes, but also to carry out business. For the
purposes of actual simplification of carrying out business it is quite
efficient to develop the simplified taxation system in such a way that
small business could have the only tax, which would be calculated under
actually simplified procedure (on the basis of one rather simple criteria),
including each and all taxes and charges (as well as contributions),
provided for by the law.

A lot of specific directions to improve the legal regulation of
simplified taxation system in Ukraine are pointed out by the author.
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PRINCIPLES OF REGULATORY ACTIVITY
OF PUBLIC ADMINISTRATION BODIES AS THE BASIS
FOR PROTECTION BUSINESS ENTITIES’ RIGHTS
AND INTERESTS

Kravtsova T. M., Yarmysh O. N.

INTRODUCTION

In accordance with the Association Agreement between Ukraine
and the European Union, a Sustainable Development Strategy
(hereinafter referred to as the Strategy) was developed in our country,
which defined the goal, main directions and top priorities of the social
and economic, political and legal conditions for the formation and
development of our State. The main objective of the Strategy is to
introduce European standards of life in Ukraine and its entry into the
leading positions in the world. One of the main priorities is the
restoration of macroeconomic stability, ensuring sustainable growth of
the economy in an environmentally friendly manner, creating favorable
conditions for conducting economic activity.

Thus, in today's situation, the improvement of the State regulatory
policy in the field of economic activity (hereinafter — regulatory policy)
plays an important role. The mechanism of regulatory activity of public
administration bodies, defined by the Law of Ukraine “On the
Principles of State Regulatory Policy in the Field of Economic
Activity”, should create the best conditions for improving the business
climate in our country. Preventing the adoption of economically
inexpedient and ineffective regulatory acts, and thereby reducing
government interference in the activities of business entities, will
contribute to further deshadowing of the economy and development of
entrepreneurship.

! IIpo Crparerito ctamoro po3BuTky «Ykpaina — 2020»: Yka3 Ilpesunenra Ykpainu
Big 12 ciuns 2015 p. Ne 5/2015 / Ipesunent Ykpainu. Odiuiiinuit BicHuk Ilpesnnenra
VYkpainu. 2015. Ne 2. C. 14. Cr. 154.
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A prerequisite for the effective implementation of regulatory policy
is unconditional compliance by the public administration bodies with its
principles and drawing on the foreign experience to improve the
mechanism of legal regulation of economic relations, as well as
administrative relations between public administration and business
entities in Ukraine. The current state of compliance and implementation
of the principles of regulatory policy in the activities of public
administration bodies needs to be improved.

Scientific literature contains numerous opinions of scientists.
Having analyzed them, it is possible to conclude that the principles are
the foundations that characterize any pattern of activity. Scientists
distinguish between the following features of the principles: regulatory
consolidation; implementation through a legal enforcement mechanism;
determination of the content or mechanism for the implementation of
legal norms.

Thus, the principles of regulatory activity of the public
administration bodies are the fundamental provisions, the basic legal
ideas contained in the norms of the legislation on regulatory policy.
They determine the procedure for carrying out regulatory activities and
are aimed at protecting the rights and interests of business entities from
inappropriate and ineffective public administration interference in
economic activities.

The principles of regulatory activity of the public administration
should be considered at several levels or, in other words, one should
identify general principles and special ones among them. The first are
the principles specific to the activities of the public administration as a
whole. These should include such principles as the rule of law, legality,
democracy, publicity, public opinion, etc. The second group consists of
the principles that are manifested during the implementation of
regulatory activities by the public administration. This group will consist
of the relevant principles of State regulatory policy — reasoning of State
regulation of economic relations; relevance of State regulation of
economic relations to the need of solving the existing problem;
efficiency of the regulatory act; balance of the interests of business
entities, citizens and the State; predictability of regulatory activities of
the public administration; transparency and attention to the shape of
public opinion.
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1. General Principles of Public Administration Regulatory Activities
in the Field of Economic Activities

The general principles are basic that fulfill the system-forming and
system-oriented function of regulatory policy legislation, affect the
content of legal relationships that arise in the process of preparing,
adopting, monitoring performance and revising regulatory acts by the
public administration, reflect the most important essential features of
the public administration institution in general, and at the same time
permeate all aspects of regulatory activities. These are the general legal
principles, characteristic of the law as a whole, and determine the
qualitative features for all the legal norms of the national legal system
of Ukraine. They operate in all areas of law, reflecting universally
accepted ideas and values.

A special place in the system of the abovementioned principles is
occupied by the rule of law, defined in Art. 8 of the Constitution of
Ukraine and aimed at upholding the law as a factor of progressive,
democratic, and humanistic development of the society and the State.
This principle is primarily associated with the priority of human rights
in the society, their consolidation at the legislative level, legal equality,
domination in state and public life of such laws that express the will of
the majority or the entire population of the country, embodying
universal human values and ideals by way of mutual responsibility of a
person and the state®.

The Constitutional Court of Ukraine in one of its decisions
presented the definition of the rule of law. The rule of law, according to
the decision of the Constitutional Court of Ukraine dated November 2,
2004 (the case on the imposition of a lesser penalty by the court), is the
rule of law in society. The rule of law requires the State to translate it
into law-making and human rights activities, in particular, into laws,
which in their content should be imbued primarily with ideas of social
justice, freedom, equality, and the like. One of the manifestations of the
rule of law is that law is not limited only by legislation as one of its
forms, but includes other social regulators, such as moral norms,
traditions, customs, etc., which are legitimized by the society and
conditioned by historically achieved cultural level of the society. All

? JlepxaBHe OyIiBHHITBO i MiCIleBe CaMOBpSILyBaHHs B YKpaiHi : migpyunnk / 3a
pen. C.I'.Ceprorinoi. Xapkis: [IpaBo, 2005. 256 c. C. 57.
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these elements of law are united by a quality that corresponds to the
ideology of justice, the idea of law, which to a certain extent has been
reflected in the Constitution of Ukraine®.

The principle of the rule of law is the principle of natural law as an
aggregate of ideal, spiritual and just concepts of law. Justice, good,
humanism as components of the rule of law are moral categories, elements
of public consciousness. Recognition of the constitutional principle of the
rule of law means that the laws of the State, as well as their application,
must conform to law as a measure of universal and equal liberty and justice
for all. In addition, the laws should reduce the discretion of both
individuals, legal entities, and the State for the common good”.

Public administration in regulatory activity is guided by the
principle of the rule of law, according to which a person, his rights and
freedoms are recognized as the highest values and determine the content
and direction of the State. That is, the public administration entities
recognize the law as the highest value that ensures the rights and
freedoms of individuals, including business entities, and the public
interest in the development of the economy and ensuring national
security in this area.

Another principle of regulatory activity is legality. This principle is
of particular importance in the administrative relations of business
entities with the public administration. In this case, the regime of legality
ensures the possibility of exercising the constitutional right to business
activities not prohibited by law, and remains the responsibility of each
entity and aim of state regulation to act within the established limits.
Acting on this basis, the public administration carries out regulatory
activities exclusively within its authority. That is, despite the fact that, in
general, the entities of public administration are endowed with broad
powers of independent lawmaking and law enforcement, they are
independent only within the limits outlined by law.

® Pimenns Koncrurymiiinoro Cymy VYxpaimu Bim 2 mmcromaga 2004 poky
Ne 15-pn/2004 y cnpaBi 3a KOHCTUTYLIHHUM nogaHHAM BepxoBHoro Cyny Ykpainu 1moz1o
BignoBigHocti  Koerutymii  YkpaiHm  (KOHCTUTYLIHHOCTI) MOJOXEeHb cT. 69
KpuminanbHOoro kojekcy YkpaiHu (cmpaBa NMpo NPU3HAYEHHS CYAOM OUIBII M’SKOTO
nokapanHs) /Koucruryniinuit Cyn Ykpainu. Bicauk Koncturyniiinoro Cyny Ykpainu.
2004. Ne 5. C. 38-45.

* Tony6ea H.IO. TIOHSTTS Ta CHCTEMa NPUHIMIIB LUBLTBHOTO MPOIECYaIbHOTO
npaBa. AKTyalbHI mpoOieMu aepskasu i mpasa. 2010. Ne 1. C. 103-114.
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Proceeding from the general rule of legal acts, the public
administration entity acts not only within the limits of its competence,
but also in the prescribed manner, in the established legal forms.
Therefore, given the need to protect the rights and take into account the
interests of business entities in the implementation of state regulation,
the procedure for the implementation of regulatory actions of public
administration should be governed by the rule of law and be legal in
nature. This will be of great importance for the respect for legality
during the regulatory activities of the public administration, since it can
be ensured only when the implementation of the norms of substantive
law is carried out in compliance with the legal regulations that determine
the procedure for law enforcement. The legal nature of the regulatory
activity of the public administration is an important point in its legal
status. The public administration entity must strictly observe the
requirements of the Constitution of Ukraine and the laws, abide by them
and, within its competence, contribute to their implementation by others.

According to Art. 19 of the Constitution of Ukraine “the legal order
in Ukraine is based on the principles according to which no one shall be
forced to do what is not envisaged by legislation. Bodies of state power
and bodies of local self-government and their officials are obliged to act
only on the grounds, within the limits of authority, and in the manner
envisaged by the Constitution and the laws of Ukraine”. That is, the
State must guarantee not only the proper implementation of a citizen’s as
well as a business entity’s rights and interests, envisaged by legislation,
but also prevent unlawful interference in the activity of the business
entity and the compulsory influence on it. In other words, the State must
ensure protection from arbitrariness, lawlessness, abuse and
discretionary decisions on the part of public authorities and local
governments or their officials. At the same time, public authorities, local
self-government bodies, and their officials must act only within the
limits defined by the laws of Ukraine. Consequently, the Constitution of
Ukraine states that the influence (especially coercion) on the part of the
State on a person and society as a whole should be minimal, which is
possible only if the bodies of state power and local self-government act
exceptionally within the limits of the law”.

> Komenrap 10 Koucrurynii Vipainu. Kuis, 1998. 63 c.
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So, legality in regulatory activities should be embodied in the
following aspects:

— unity of understanding laws and bylaws, which consolidate the
foundations of the functioning of the legal system of the State, legislate
the regulatory activity of a separate entity of the public administration;

— equality of all subjects of legal relations, the party of which is
the public administration entity, before the law;

— the rule of law that states the compliance of regulatory acts
issued by the public administration entity with the Constitution of
Ukraine, the Convention on the Protection of Human Rights and
Fundamental Freedoms, the Law of Ukraine “On the Principles of State
Regulatory Policy in the Field of Economic Activity” and other
legislative acts;

— guaranteeing rights and taking into account the interests of
business entities while carrying out regulatory activities;

— establishment of administrative and legal liability for violation
of the requirements of the Law of Ukraine “On the Principles of State
Regulatory Policy in the Field of Economic Activity”.

Therefore, the principle of legality in regulatory activity is a
requirement for the public administration entity to strictly and
unswervingly observe, in the exercise of its powers, the Constitution of
Ukraine, the laws and subordinate regulatory acts.

The principle of democracy. Democracy is one of the most
important political and legal principles. Art. 1 of the Constitution of
Ukraine states that Ukraine is a sovereign and independent, democratic,
social, law-based State. Moreover, the decisive feature of the State is
reduced to the most important principle of its activities.

The word “democracy” is known since the times of ancient Greece,
and in the Greek translation means “power of the people”. In the early
period of its existence in ancient Greece, democracy was understood as a
special form or kind of state organization, in which not one person was
vested with the ultimate power (as in monarchy or tyranny), and not a
group of people (as in aristocracy or oligarchy), but all citizens who
exercise equal rights to govern the State®.

® Ckakyn O.®. Teopust rocymapcTBa u mpaBa : yueGHHK. Xapbkos: Koncym, 2000.
C. 160.
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The modern definition of the principle of democracy in society
consists in the fact that the power belongs to people and people participate
in the exercise of power. This is the relationship between society and the
State. Under the Constitution, power in Ukraine belongs directly to its
people as the primary source of power and, moreover, to the entire people,
and not to any part of them, since the people of Ukraine are citizens of all
nationalities and objectively all social groups’. So, Art. 5 of the
Constitution of Ukraine fixes the provision that the people of Ukraine
being the only source of power in Ukraine, can exercise power directly and
through bodies of state power and bodies of local self-government; Art.38
of the Constitution of Ukraine assigns the citizens the right to participate in
the administration of state affairs; Art.140 of the Constitution of Ukraine
states that local self-government is the right of a territorial community —
residents of a village or a voluntary association of residents of several
villages into one village community, residents of a settlement, and of a
city — to independently resolve issues of local character within the limits of
the Constitution and the laws of Ukraine.

In the EU member states, there is a consensus model of
governmental culture that presupposes the existence of an agreement
between citizens on public decision-making mechanisms, as well as on
the main problems facing the society, and the means of their solution.
However, such activities are based on public participation in the
decision-making process’.

The democratic nature of regulatory activity of the public
administration implies the active participation of broad layers of citizens
and their various associations, primarily business structures and
associations of business entities, in the preparation of regulatory acts,
their initiative, free, broad and business discussion of proposed
regulatory decisions on the regulation of economic relations. Such an
effective dialogue between the government and market participants is
needed in order to ensure maximum fairness and predictability of the
regulations. The components of this dialogue are the transparency of the
regulatory activities of the public administration (in particular in the

! Koncrurymiitne npaso Ykpainu / 3a pen. B.®.Iloropinka. KuiB: HaykoBa nymka,
1999. C. 185.

® AnminicrpatuBie mpaBo Vkpainn. IToBHmii kypc : mimpyunnk / B. TamyHbko,
IT. dixrieBcbkuii, O. Ky3pmenko, C. CreneHko Ta iH.; 3a 3ar. pea. B. ['amyHbpko. XepcoH:
OJIAI-IUIFOC, 2018. C. 43.
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planning and adoption of regulatory acts) and its responsibility for the
implementation of the tasks set.

Thus, the principle of democracy of the regulatory activity of the
public administration is manifested in the establishment and rigorous
implementation of a free, truly democratic way of preparing and
approving regulatory acts, ensures the active and effective participation
of the general public in law-making, taking into account the needs of the
country's social and economic development in new regulatory decisions
and interests of various segments of the population.

Recommendations to improve the participation of associations in
the public decision-making process from the participants of the Civil
Society Forum contain the following basic requirements:

— transparency in public access to all documents, projects,
decisions and conclusions that are relevant for the participation process;

— impartiality on the part of NGOs, since they have the right to act
independently and to argue divergent positions to the authorities;

— openness and accessibility, since participation processes should
be open and accessible to all on the basis of agreed limits of
participation;

— responsibility and effectiveness, in which participation must be
result-oriented in order to have a real influence on the content; besides,
authorities must be responsible to the public for the course of the
consultation processes and report on their results;

— no discrimination;

— equal treatment and openness, namely equal access for all,
including meeting the needs of minorities, disadvantaged people,
vulnerable or socially excluded people or groups of people who wish to
participate;

— independence of associations, in particular, refusal to impose
NGOs’ obligations to participate in decision-making processes or to
uphold certain positions®.

? Vuacth rpomazchkocTi B mpomeci yxBameHHs piurenb. OIVIsSi CTaHZapTiB Ta
NpPaKkTUK y KpaiHax-wieHax Pamu €pponu. PexoMenpaiii m[oJ0 CHpUSHHS y4acTi
00’€ZlHaHb y MpPOILEC] YXBaJEHHS JEp>KaBHUX pillleHb Bl ydacHUKIB PopyMy 3 NHUTaHb
I'POMAaJTHCHKOTO CYCHUIBCTBA, OpraHizoBaHoro B mexax JlogarkoBoi Hapamu 2015 p. 3
NUTaHb TYMaHITapHOi Tady3i, NPUCBAYEHOI CBOOOJI MHUpPHUX 3i0OpaHb Ta CBOOOII
o0’eqnanb. URL: http://ecnl.org/wp-content/uploads/2016/08/Overview-ofparticipation-
standards_Ukr.pdf
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The principle of publicity involves ensuring the availability of
discussing certain public decisions based on broad awareness and public
opinion. Publicity includes true, timely and broad information about the
actual state of affairs in the State, it is an expression of trust and respect
for people, their ability to understand current events, work out the right
decision, and consciously participate in its implementation.

Publicity is an integral element of democracy, the political life of a
free society. It includes the following activities of the controlling
entity™:

1) objective, comprehensive information about the state of the
economy, social sphere, public relations, about the internal and foreign
policy of the State at a given time;

2) regular publication of official documents, analytical reports,
statistical data, results of sociological surveys and other materials
characterizing the activities of state bodies of all levels;

3) public discussion of the draft target programs of the
government, political commitments outlined by the leadership, as well as
planned ways and methods of their implementation;

4) openness of control over the activities of governing bodies,
involvement of the public (interested in various decisions) in the analysis
and evaluation of the results, the consequences of the implementation of
programs and plans.

2. Some Features of the Implementation of State Regulatory Policy
Principles in the Public Administration Regulatory Activities
Principles of state regulatory policy are the principles underlying

the implementation of public administration by the economy, which
determine the basic requirements for the content and quality of
regulatory activity of public administration entities in the field of
economic activity. According to Art. 38 of the Law of Ukraine “On the
Principles of State Regulatory Policy in the Field of Economic Activity”
the principles of state regulatory policy are reasoning, relevance,
effectiveness, balance, predictability, transparence and attention to the
shape of public opinion.

10 3epkun [[.II. UrnatoB B.I'. OcHOBBI T€OpHM TOCYJapCTBEHHOTO YIPABIECHUS :
Kypc nekuuii. PoctoB Ha [lony: «MapT», 2000. C. 148.
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The principle of reasoning presupposes the reasonable need for
state regulation of economic relations in order to solve the existing
problem. Consolidation of this principle in the legislation allows solving
a multidisciplinary problem of overregulation of relations between
government and business. Its essence lies in the fact that state regulation
of economic relations should proceed from the State and dynamics of the
market itself, the level of its development, as well as the protection of
the rights and interests of all actors in the market.

When developing a regulatory act, it is important to make the most
of foreign and domestic experience, the results of economic, sociological
and other studies, statistical information, various types of references,
memoranda and other materials. There should be no rush in work, in
making precipitate and inappropriate decisions. Wise and systematic
development and discussion of prospective regulatory decisions is the
key to the effectiveness of regulatory activity, its compliance with the
requirements of life, social practice, modern social and industrial
relations™.

With state regulation of economic relations, it is undoubtedly
necessary to take into account the basic principles of a market economy:
the inviolability of private property and the economic freedom of market
players. It is the protection of property rights and ensuring economic
freedom that are the main objectives of the rule of law, an integral part
of the economic system, which is based on the relevant legal norms.
However, the excessive freedom of action of an individual should be
limited when the freedoms of other people, the constitutional system and
morality are violated, and be reflected in legal norms. In this context, in
our opinion, legal rules regarding regulatory activity must establish
relations between a business entity and public administration that would
be aimed at ensuring the priority of human and citizen’s rights and
freedoms, including the right to entrepreneurial activity. The
international experience shows that in those countries where the existing
public administration system does not contradict market relations, a
more rapid and gradual economic growth is observed.

1 KpaBnoBa T.M. JlepkaBHa perynsTopHa IMOJITHKa Yy cdepi rocmnoaapcbkoi
TISAIBHOCTI:  OpraHi3allifHO-TIpaBoBI  3acagu  peami3amii : MoHorpadis. Xapkis:
Bupasaunrteo HYBC, 2004. C. 51.
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According to the principle of relevance, regulatory activity should
be responding to the existing problem and market requirements taking
into account all acceptable alternatives to socio-economic development,
its objective laws.

The principle of relevance implies the use of various alternative
regulatory solutions, the study and synthesis of one’s own experience in
solving an existing problem, an objective realistic assessment of the
consequences of decisions made in order to identify and apply all the
positive things that have justified themselves in practice, as well as to use
creatively domestic and foreign experience in solving identical questions.

In the process of drafting a regulatory act, it is important to ensure a
professional objective assessment of its provisions from the standpoint of
common interests, help bring to the notice of the authorities issuing the
act the reasons for business practice, and also take into account in
regulatory decisions private, group, corporate interests to the extent that
they do not contradict the interests of other social groups and society
as a whole™.

Thus, the content of the principle of relevance implies investigation
of socio-economic development patterns, the identification of ways and
means of applying the laws of economics by a public administration
entity in order to ensure optimal legal regulation of economic relations,
an equilibrium of public and private interests, and the use of regulatory
influence tools that match market needs and the specific existing
problem in the country's economy.

The essence of the principle of efficiency is to achieve the goals of
state regulation of economic activity in ways that are less resource-
intensive for both business entities, citizens and the State.

Public administration in any social sphere, be it economy,
education, culture, security, defense, internal affairs, etc., is connected
with material and spiritual values, financial and human resources.
Proceeding from this, the regulatory acts of the public administration are
called upon to achieve the most useful results for citizens, society and
the State in a timely manner and at the lowest cost, to benefit the
country, which will justify the tangible and intangible costs caused by its

12 KpaBnoBa T.M. JlepkaBHa peryiasiTopHa MOJITHKa y cdepi Trocrnoaapchkoi
TISAIBHOCTI:  OpraHi3allifHO-npaBoBi  3acagu peanizamii @ MoHorpadis. Xapkis:
Bupasuunteo HYBC, 2004. C. 53.
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existence. This also concerns the regulatory activity in the economic
sphere, which, like any socially useful public administration activity,
must be exercised rationally and efficiently.

Efficiency is an indicator of how the efforts (resources) spent by the
governing entity and society to solve the problems raised are taken full
advantage of in socially valid output®. Efficiency criteria used in
practice usually include costs, time-bound targets, payback periods, etc.
Evaluation of the public administration efficiency is necessary both for
state authorities and for society. It allows the society to control the
quality of state institutions activities, while managers and government
employees need it for self-control and for improving the management
process. The problem of evaluating efficiency is the problem of
analyzing management activity and decisions taken™.

The requirements of the principle of efficiency are to optimize
regulatory decisions, that is, to develop various solutions, compare them
and select the best option from all possible alternatives to achieve the
goal. The task of the public administration is to identify and investigate
solutions that are more likely to work on attaining the objectives if there
are resources at the disposal of business entities, citizens and the State.
In addition, these options should take into account external and internal
conditions, possibly a larger range of stimuli of the functioning
environment on the public administration system of the economy, social
implications of a decision, as well as the interests of business entities,
citizens and the State as a whole.

Thus, efficiency is an important principle of state regulation of
economic relations, regulatory activity, which ensures the optimal
functioning of the system of public administration of the economy,
contributes to solving problems related to the development of market
relations. The main characteristics of such a process in the economic and
social spheres are predictability, consistency and responsibility for the
ultimate effects of the management decisions made — regulatory acts.

The principle of balance as the principle of the State practice, all its
institutions and officials. It is enshrined in Art. 3 of the Constitution of
Ukraine, which states that human rights and freedoms and their

13 3epkun [[.II. UrnatoB B.I'. OcHOBBI T€OpHM TOCYJapCTBEHHOTO YIPABIECHUS :
Kypc nekuuil. PoctoB Ha [lony: «MapT», 2000. C. 240.
Y Tam xe. C. 242.
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guarantees determine the essence and orientation of the activity of the
State. To affirm and ensure human rights and freedoms is the main duty
of the State. Thus, this article enshrines the humanitarian dimension in
the exercise of state power, including regulatory activities. According to
the content of this article, the observance of human rights is a
fundamental constitutional basis in Ukraine, which, consequently,
directs the entire set of social and political relations.

The ultimate goal of activities of the State in general and its modern
and enshrined in the Constitutions of most countries, including Ukraine,
criterion of its activity is ensuring human rights and freedoms and decent
living conditions. Therefore, regulatory activity of the public
administration should be based on universal values, international human
rights standards, and the creation of conditions and mechanisms for their
implementation in society and the State™.

This principle implies that regulatory activity of the public
administration is aimed at ensuring a balance of interests of both
business entities and their counterparties — consumers of their goods and
services, as well as the State. The State in the process of exercising the
rights and freedoms of every person reconciles the selfish interests of
individual members of society, the contradictions between the private,
the individual and the general (public), taking legal action. An
independent element of the outcome of the public administration activity
Is the common good.

The concept of the common good refers to the fundamental ideas
and principles of the entire European social, political and legal culture.
The concept of the common good presents the legal model of
identifying, agreeing on, recognizing and protecting various interests
that are in many ways conflicting with each other, the pretentions, and
the will of the members of this community as their benefit, possible and
acceptable from the standpoint of a single law for all. The common good
expresses the objectively necessary general conditions for the possible
coexistence of all members of the community as free and equal entities,
and thus at the same time — the general conditions for the expression and
protection of the good of each. In this concept, the common good is not

1 KpaBnoa T.M. JlepkaBHa peryasTopHa MoJiTHKa y cdepi rocmnoaapcbkoi
TISIBHOCTI: OpraHi3aliifHO-TIpaBOBi 3acaau peaiizamii : MoHorpadis. Xapkis: Bupnas-
munTso HYBC, 2004. C. 56.
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separated from and not opposed to the welfare of everyone'®. Thus, if a
State that is not a law-abiding one prioritizes its own interests as
opposed to the interests of civil society and the individual, then a
completely different system of priorities exist in the rule of law.
According to it, law is intended to ensure and protect primarily the
interests of the individual and civil society and only after that — the
needs of the State machinery'’. Thus, the common good is not the
negation of various interests, pretentions, will, goals, etc. of separate
entities, but the general condition of their potential.

Interests are objective factors that determine a person’s social
engagement in all types of activities, including economic activity. The
laws of functioning and development of economic relations are the
necessary persistent interdependence of interests — private and public —
of the participants in these relations. Based on this, we believe that the
regulation of these relations mutually adapts and balances all three
groups of interests on the part of the State, civil society and business
entity.

The principle of predictability requires a sequence of regulatory
activities, compliance with its state policy objectives, as well as with
plans for drafting regulatory acts that allow business entities to plan
their activities.

As evidenced by the world experience of economic development,
the “market mechanism” of social production can function only if there
Is stable and predictable legal space of economic and political relations.
If a business entity does not know or does not understand the legal rules
under which the economy functions, and cannot predict its development
trends more accurately, it will never invest its capital in this economy™.

The unpredictability and inconsistency of the legal environment as a
result of frequent changes in legislation cause a high degree of risk and
uncertainty of business entities and create conditions for the
unprofitability of their investments. Predictability of legislation as a
principle of the existing legal system can be violated only in case of

16 Hepcecsun B.C. ®unocodpus npasa : yueOHuk. Mocksa: M3narenbckas rpynna
HOPMA — MH®PA*M, 1998. C. 71.
7 Baunnmn B.A. ®dunocodus npasa u npectymieHus. Xapbkon: ®ommo, 1999. C. 77.
KpaBnoBa T.M. JlepkaBHa peryasiTopHa MOJITHKa y cdepi Trocrnoaapchbkoi
TISAIBHOCTI:  OpraHi3allifHO-TIpaBoBI  3acagu  peami3amii : MoHorpadis. Xapkis:
Bupasuunteo HYBC, 2004. C. 57.
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economic emergency or political crisis in the country that could not be
foreseen. In general, public administration entities are called upon to
scheduled planning and development of legal acts in accordance with the
goals of state policy and with plans for the preparation of draft
regulatory acts.

The principle of transparency and attention to the shape of public
opinion in regulatory activities of public administration is a reflection of
the general principle of publicity, which has certain features of its
manifestation in the field of public administration of the economy.

Publicity in regulatory activity consists in its openness, free and
business discussion of draft regulatory acts by all stakeholders. It
allows citizens, business entities to see the mechanism of formation
and implementation of state-governing impact on economic activity
and the course of all processes of public administration in the field of
economic activity.

The introduction of the principle of transparency in the regulatory
activity of public administration began with the legal consolidation of
the Institute for public discussion of draft regulatory acts. Now, no
regulatory act that directly or indirectly regulates economic activity will
not be able to enter into force without prior and broad public discussion
and expertise in the State Regulatory Service of Ukraine.

Public opinion reflects the views (assessments, judgments) of the
most of the active population regarding the effectiveness, usefulness and
correctness of public decisions. It is an array of information for public
administration. Accounting for public opinion is a feedback channel in
the public administration system, using the information array to develop
and make the most reasonable and effective government decisions™.

CONCLUSIONS

Summing up, it should be noted that the principles as basic rules,
requirements, foundations of the public administration regulatory
activities in Ukraine are combined into a single system due to the fact
that each of them separately and all together serve the common goal of
protecting business entities’ rights and interests from inappropriate and
ineffective interference of public administration in economic activity.

9 Kpapuenko FO.®. CBo6oma SK MPHHIMI ASMOKPATHYHOI MPABOBOI IEPKABH
MoHorpadis. XapkiB: Bunasauurso HYBC, 2003. C. 207.
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Characteristic features of the public administration regulatory
principles are:

ideological orientation — the principles are based on a certain idea of
the expedient and effective interference of public administration in
economic relations, which is a prerequisite for their emergence and is
predetermined by the social and legal factors of public life;

systematic nature — the principles of regulatory activity represent a
certain system that consists of general principles of public administration
and the principles of state regulatory policy that maintain relations
among each other, and form the appropriate integrity and unity;

formal certainty — the principles are manifested in the rule of law
through their textual normative consolidation in the Law of Ukraine “On
the Principles of State Regulatory Policy in the Field of Economic
Activity” as a separate article;

autonomy — the content of one principle should not duplicate the
content of other principles of regulatory activity;

democracy — the principles of state regulatory policy in the field of
economic activity is an element of human culture, ideological ordering
of values, such as the rule of law, civil society, equality, independence
and freedom;

effectiveness — public administration entities take into account the
principles of state regulatory policy at all stages of regulatory activity,
when preparing, adopting, monitoring performance, and reviewing
regulatory acts;

progressiveness — the principles confirm the fundamentals of public
administration behavior in relations with business entities that are ideal
for the conditions of the modern developing economy of Ukraine.

SUMMARY

The scientific article carries out a scientific and theoretical study of
the principles of the public administration regulatory activity in the
economic sphere in the current circumstances, proceeding from the
needs of the development of society, State and law. Based on the main
priorities of State development of Ukraine, which are to restore
macroeconomic stability and ensure sustainable economic growth, the
state regulatory policy in the economic sphere plays an important role in
creating favorable conditions for doing business, ensuring the rights of
economic entities. The principles of regulatory activity of public
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administration bodies are fundamental provisions, fundamental legal
ideas contained in the norms of legislation on regulatory policy and
which determine the procedure for carrying out regulatory activities. The
article analyzes the system of principles of regulatory activity and
defines their purpose — protection of rights and interests of economic
entities from unreasonable and ineffective interference of public
administration in economic activity. The following characteristic
features of the regulatory principles of public administration are defined:
ideological orientation, systematic nature, formal certainty, autonomy,
democracy, effectiveness and progressiveness of the public
administration regulatory activity.
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MAIN CONCEPTUAL APPROACHES
TO DETERMINATION OF NATURE AND CONCEPT
OF ADMINISTRATIVE JUSTICE IN FOREIGN
LEGAL LEGISLATION

Lehka O. V., Szewczak Marcin

INTRODUCTION

Ukraine, as a state that is in the active phase of European
integration processes, conducts reforms in virtually all branches of state
activity. In conducting reforms in public administration, it is necessary
to take into account international standards, theoretical positions,
doctrines and positive practical world experience. That is why in this
article the main doctrinal approaches of lawyers concerning the
definition of the nature and concept of administrative justice in foreign
legal law are analyzed and summarized; its main tasks, features,
mechanisms, models and concepts. It was clarified that in foreign legal
legislation, administrative justice is considered in a broad and narrow
sense. It includes a set of legal and procedural tools to protect all private
individuals (both physical and legal) from bodies that carry out public
administration; should be considered as a special direction of the judicial
authorities, aimed at resolving disputes in which one of the parties is the
state, its bodies and officials. At the same time, administrative justice is
always aimed at protecting the subjective rights and legitimate interests
of citizens. Theoretically, it is substantiated that: the implementation of
the principle of accessibility of administrative justice is closely linked to
the right to a fair trial, enshrined in the basic international human rights
instruments; the mechanisms of administrative justice apply to
administrative decisions taken by various state bodies and other entities
possessing public authority; in the foreign legal doctrine there is a
unique position that the tasks of the system of administrative justice
should include ensuring the adoption of appropriate (legitimate,
substantiated and fair decisions by public authorities, ensuring the
functioning of the mechanisms of compensation in cases when such
bodies make incorrect decisions or incorrectly handle as well as reducing
the likelihood of making such false decisions in the future.
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Formulation of the problem. Integration of Ukraine into the
European legal space requires a full-fledged reform of the legal system
based on the principles and standards that have been developed at the
pan-European level. In conducting reforms in public administration, it is
necessary to take into account international standards, theoretical
positions, doctrines and positive practical world experience. The
administrative and judicial reform launched in Ukraine, the creation of a
system of administrative courts in Ukraine, and the development of a
regulatory framework for the regulation of administrative proceedings
are taking place in line with international standards of administrative
justice. Their compliance is a prerequisite for Ukraine's integration into
the European legal space, as well as for the acquisition of the features of
a law-governed state.

Adaptation of the Ukrainian legislation is the first stage of a long
process of approximation of the national legal system, including legal
culture, doctrine and judicial and administrative practice, to the system
of law of the European Union in accordance with the criteria put forward
by the European Union regarding the states which intend to join it.

The presence of various bodies that protect the rights and freedoms
of citizens creates a mechanism without which the functioning of the
rule of law is impossible. The judicial mechanism for the protection of
human rights, which allows the elimination of arbitrariness on the part of
the authorities, ensures the implementation of the principle of
responsibility of the authorities for their activities before a person, called
"administrative justice".

In most European countries, administrative justice is represented by
specialized administrative courts or specialized departments within the
courts of general jurisdiction.

It should be noted that administrative justice is one of the
constituent parts of modern administrative law, an integral institution of
the rule of law, designed to protect subjective rights and legitimate
interests in the field of public administration, as well as to resolve
administrative legal disputes. It acts as one of the important guarantees
of the legality of administrative activities. Administrative justice serves
as a prerequisite for the existence of administrative law, namely,
administrative law is impossible to imagine without administrative
proceedings. The establishment of a full-fledged institution of
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administrative justice is a very important step in the context of the
administrative and judicial reform that continues in our country.

On the eve of the introduction of the European model of
administrative justice in Ukraine, theoretical and applied developments
in this field, including comparative studies based on in-depth study of
foreign experience, become especially relevant.

There are many reasons for the existence of the institute of
administrative justice and the need for its further development. In the
context of the objective conditionality of the growth of the regulatory
weight of legislation, the need to improve the system of administrative
justice and, more broadly, the system of resolving conflicts and disputes
between private individuals (citizens and organizations), on the one
hand, and state authorities and administrations, on the other hand, is
growing significantly and progressively, as well as between various
government agencies.

It should be noted that administrative justice is not a new legal
phenomenon, but for several centuries there have been discussions about
its concept and content. The ambiguity in its understanding, in the
opinion of law-enforcers, is due to the presence of many models of
administrative justice, as well as the difference in their application.

Very relevant, in the conditions of administrative reform, in our
opinion, is the study of foreign experience in the formation of the
institute of administrative justice. In the first place, this is necessary for
the implementation of effective experience of the leading countries, a
critical reassessment of its own legislative framework, regulating the
resolution of public-law disputes.

In a modern democratic state, the system of administrative justice
iIs, on the one hand, an essential component of proper public
administration and, on the other, a key component of the justice system.

A generally acknowledged foreign legal doctrine is the position that
the system of administrative justice exists, first of all, in order to
facilitate the resolution of disputes between private individuals and
public authorities, as well as to ensure control over the various types of
decisions taken by these bodies. At the same time, attention is drawn to
the fact that, ideally, it should consider the needs of individuals who
seek protection of rights and legitimate interests as the main ones, to
provide an opportunity to appeal against illegal decisions of public
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authorities and to demand compensation for the damage, to carry out
their activities openly and independently™.

One of the key features of the system of administrative justice
abroad is the fact that it simultaneously performs both functions of the
judiciary and executive. There is even a kind of duplication in some
states of the respective functions of the two branches of government
mentioned above, since administrative courts are sometimes only
formally part of the judicial system, but in fact they exercise their
powers within the executive branch. This peculiar situation is reflected
in typical examples of a number of administrative justice models:
administrative courts have the right to issue administrative acts (for
example, the State Council in France)®.

Mechanisms of administrative justice, as a rule, apply to
administrative decisions taken by various public authorities and other
entities with public authority. The main object of its attention should be
the degree and nature of the impact of the individuals concerned on the
rights and legitimate interests.

In essence, according to R. Crack and J. McMillan, administrative
justice is a philosophy in which within the framework of administrative
decisions, the rights and interests of individuals should be adequately
protected®.

I.L. Borodin, L.A. Nikolaeva, G.E. Petukhov, P.P. Serkov,
N.G. Salischeva, Y.N. Starilov, A.A. Soloviev, A.K. Solovyova, and
N.Y. Hamaneva, M.A. Shtanina and other lawyers have devoted their
works to studies of administrative justice, on the basis of foreign
experience several dissertations were defended (N.S. Bocharova,
O.V. Krivelskaya, E.V. Muratova, LV.Shmelevova and others).
However, the question of a comprehensive study of the basic conceptual
approaches to the definition of the concept of administrative justice in
foreign countries virtually left out of attention. That is why the purpose

! 3enennoB A. b. AIMHHHCTPATHBHBEIH MCK KaK CPEACTBO 3allMTHl HAPYIICHHOTO
nyoJNIMYHOTrO TpaBa. Ponb adMuHucmpamuHou Cmuyuu 8 3awjume npas yenogexka
MEXJIyHapOAHBIHN sKCepTHBIN cemuHap, 14—15 nexabps 2009 rona. M.: IIpaBa yenoseka,
2010. C. 2.

2 Epmos B. B. IlpuserctBue. Poib admunucmpamusHou Iocmuyuu 6 3awume npas
yenoseKka : MeXJAYHApOIHBIN KCTIepTHBIN cemunap, 14—15 nexkabpsa 2009 rona. M.: IIpaBa
yenoseka, 2010. C. 6.

¥ Jlanmma M. A. AIMHHHCTPATHBHAS IOPHCIMKINSA B CHCTEME aJMHHHCTPATHBHOTO
nporiecca : MoHorpagusi. PuHancoBslit yHuBepcuteT, 2013. C. 35-38.
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of the article is to study the main conceptual approaches to the definition
of the nature and concept of administrative justice in foreign legal law.

1. The Concept, Features and Main Tasks
of Administrative Justice in Foreign Law

In foreign legal law, administrative justice is considered in a broad
and narrow sense.

In the narrow sense, administrative justice is considered as the
organization of activities (a set of powers and procedures) of the judicial
authorities, which exercise the basic control over the compliance of the
implemented public management with legal standards”.

In a broad sense, administrative justice, according to foreign
authors, includes:

— the process of making administrative decisions (the notion of
"decision” is interpreted widely and includes various legal acts, actions
and omissions of state authorities and administrations, officials, as well
as other entities, which have public authority) by public authorities that
can influence the rights and interests of individuals (the term "private
person" includes both private individuals and private individuals);

— procedural and substantive legal rules according to which such
decisions are made;

— procedures after making decisions;

— asystem for resolving disputes (consideration of complaints and
appeals) regarding decisions’.

However, the most common among foreign lawyers is the approach
to understanding administrative justice in the narrow sense — both at the
legislative level and in the scientific environment. In particular,
R.S. Franch defines administrative justice as the application in specific
legal situations of the basic postulates of a legitimate, just and rational
behavior that citizens and legal entities can expect from all actors
involved in public administration and possessing authority, including not
only officials of executive bodies, but also judges. The mechanisms and

* Jlanmna M. A. AIMHHHCTPATHBHAS IOPHCIMKINSA B CHCTEME aJMHHHCTPATHBHOTO
mporecca : MmoHorpadus. Gunancossiit yausepcuter, 2013. C. 35-38.

Mapky X. Crpykrypa aaIMHUHHMCTPATUBHOW IOCTULIMU: OTBIT IMPUMEHEHHS
pa3NUYHBIX MojeNel. Poib aoMunucmpamusHou ICmuyuy 6 3awjume npas yenosexka '
MEXJIyHapOAHBIN dKCepTHBIN cemuHap, 14—15 nexabps 2009 roxa. M.: IIpaBa yenoBeka,
2010. C. 2.
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legal consequences of such behavior may vary, but the extent to which it
is realized is a measure of the implementation of the principle of the rule
of law in modern society®.

It also deserves attention to the definition proposed by the
professor of comparative administrative law at the University of Paris,
Sorbonne J. Marc. In his opinion, administrative justice is a judicial
procedure that is carried out by a judicial body that makes decisions on
complaints against acts passed by administrative bodies or on the
actions of administrative bodies, provided that such decisions are made
on the basis of material and procedural rules, in whole or in part
different from the norms commonly used by courts in resolving
disputes between individuals. It is not excluded that separate disputes,
which appear to involve the administrative authorities, are entirely in
the field of general law’.

The above definition is based on the statement that although the
dualism of judicial institutions is officially established only in individual
states, it is nevertheless to a certain extent also in other countries. This is
due to the special nature of material and procedural rules applicable to
disputes involving public authorities.

In all countries, the establishment of administrative justice in this
sense took place gradually, which allowed to ensure compliance with the
requirements of the law and the rights of persons under their authority.
Models of administrative justice differ in organization, the nature of
disputes and, in their combination, with other ways of securing rights®.

Administrative justice includes a set of legal and procedural tools
for protecting all individuals (both physical and legal) from bodies that
carry out public administration. It should be considered, including as a
special line of activity of the judiciary, aimed at resolving disputes in
which one of the parties is the state, its bodies and officials. At the same
time, administrative justice is always aimed at protecting the subjective
rights and legitimate interests of citizens®.

® ConoBbes A. A. 3apyOexKHbIi OMBIT OPraHU3ALIH aIMUHUCTPATHBHOMN IOCTHIIHH :
MOHOl;pa(l)I/ISI. M., 2014. C. 25.
CosioBbeBa A. K. AqMuHHCTpaTHBHAs FOCTHIMS B Poccuu: mpoOiieMbl TeOpUH U
MIPAKTUKY : aBTOped. Auc. ... Kaua. opua. Hayk. CII6., 1999. C. 37.
® Tam xe. C. 10.
% Crapunos 0. H. AnmusucrpatiBHast octuius. Teoprs, HCTOPHUS, TIEPCIICKTHBH :
moHorpadus. M.: Hopma, 2001. C. 156.
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Particular attention should be paid to the fact that administrative
justice is the most common manifestation of the rule of law, as well as
one of the most effective ways of realizing basic human rights and
freedoms™.

Accordingly, key elements of the implementation of the rule of law
principle apply also to the institution of administrative justice. These
include, in particular, the transparency of the dispute settlement procedure,
the opportunity to be heard and the availability of adequate remedies.

Thus, in a modern democratic state, the system of administrative
justice is, on the one hand, an essential component of proper public
administration and, on the other, a key component of the justice system.

Among the main characteristics of administrative justice, foreign
authors also include the possibility of its implementation exclusively within
the framework and with the help of appropriate specialized institutions.

Since the existence of administrative justice is a fundamental
requirement for a society based on the rule of law, the state and its
authorities must act within the limits of certain and limited powers of
authority.

Administrative justice provides for the possibility of obtaining
protection by private individuals in the event that their rights, freedoms
and legitimate interests are negatively affected by public administration
bodies in connection with the performance of their duties illegally or in
an improper manner. Such legal protection by itself provides for the
possibility of initiating administrative proceedings before the relevant
court or tribunal.

The main features of administrative justice are the mandatory
consideration of the interests of a wide range of people affected by
administrative decisions taken, as well as society as a whole, the
effectiveness and timeliness of decision-making, as well as its
accessibility and acceptability to those seeking protection.

The implementation of the principle of availability of administrative
justice is closely linked to the right to a fair trial, enshrined in the basic
international human rights instruments, in particular the Council of

10 @yneit T.I. CywacHi 3arajibHONIOACHKI NPUHIMIK IpaBa Ta MpodIeMH ix

BIIPOBA/KEHHS B YKpaiHi : aBToped. auc. ... Kau. opu. Hayk: 12.00.01. K., 2003. 18 c.;
XamaneBa H. 0. AnmunucTpatuBHas IOCTHIMA M AJAMHUHUCTPATHBHO-TIPABOBHIC
OTHOILIEHHS: TEOPETUYECKUE TMPOOJIEeMbl. AOMUHUCMPAMUBHbIE — NPABOOMHOUEHU:
sonpocwl meopuu u npakmuxu. 2009. Ne 1. C. 49.
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Europe's Convention for the Protection of Human Rights and
Fundamental Freedoms (Rome, 04.11.1950).

At the same time, special attention is paid to Art. 6 of the said
Convention (the right to a fair trial), which includes the following
provisions:

— Everyone in the event of a dispute over his civil rights and
obligations or in establishing the validity of any criminal charge has the
right to a fair and public hearing of the case within a reasonable time by
an independent and impartial tribunal established by law. A judgment is
pronounced publicly, but the press and the public may not be allowed to
attend court hearings throughout the whole or part of a proceeding on
grounds of morality, public order or national security in a democratic
society, or when the interests of minors are required or to protect the
private life of the parties, or ( to the extent that, in the opinion of the
court, it is strictly necessary) in special circumstances, when publicity
would violate the interests of justice;

— Everyone charged with a crime is considered innocent until his
or her guilt is established in a lawful manner;

— Everyone accused of committing a criminal offense has the right:

a) be immediately and fully informed in a language understandable
to him about the nature and cause of the prosecution against him;

b) have enough time and opportunity to prepare their defense;

c) To defend himself or herself, or through a chosen defense
counsel, or, in the event of insufficient funds to pay for a defense
counsel, to use the services of a lawyer appointed by him free of charge,
when required by the interests of justice;

d) interrogate witnesses who testify against him or have the right to
have these witnesses interrogated and have the right to challenge and
guestion witnesses who testify in his favor under the same conditions as
witnesses against him;

e) to use the translator's free assistance if he does not understand
the language used in court or does not speak the language™.

The right to a fair trial also relates to the right to use effective
remedies, in turn, also provided for in international human rights
instruments, since it provides for the establishment of appropriate

1 Adler M. A. Socio-legal approach to administrative justice. Law and policy. 2003.
Ne 25. P. 323. Australian institute of administrative law annual conference. P. 15-16.
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judicial and administrative mechanisms to deal with complaints in
accordance with the requirements of national law.

In the foreign legal doctrine there is a unique position that the tasks
of the system of administrative justice should include ensuring the
adoption by the public authorities of appropriate (legitimate, justified
and fair decisions, ensuring the functioning of harm compensation
mechanisms in situations where such bodies make incorrect decisions or
behave incorrectly as well as reducing the likelihood of making such
false decisions. It should be noted that the system of administrative
justice should be ruined, first of all, to meet the needs of its users.

Mechanisms of administrative justice are defined as legal
procedures that ensure the implementation of the principle of justice in
the form of restoration of violated rights or providing compensation
when making illegal decisions by public authorities™.

2. Principles and Models of Administrative Justice

Administrative justice must be ensured in accordance with the
principles that society considers to be fair and legitimate in certain
historical contexts.

Let's illustrate, for example, the principles of administrative justice
that the Council of Administrative Tribunals of Canada established as
the basis for ensuring proper public administration in this area and the
effective functioning of the system of administrative justice bodies:

— independence of the administrative justice bodies in matters of
management and decision-making;

— impartiality and freedom of the administrative justice bodies
from any outside influence or interference;

— prevention of conflict of interests in the process of functioning
of administrative justice bodies;

— high level of qualification and professionalism of judges and
other employees of administrative justice bodies;

— dignity, respect, courtesy;

— accessibility of administrative justice, including financial,
intelligibility and correspondence to the capabilities and needs of its
users;

12 Administrative justice in Scotland — the way forward : A Summary of the final
report of the administrative justice steering group. Consumer Focus Scotland. 2009. P. 7.
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— transparency and accountability;

— implementation of administrative justice on the principles of
natural law and justice;

— -prompt  consideration of disputes and  decisions;
- availability of opportunities for informal peaceful settlement of
disputes;

— minimizing risks for process participants who do not have
professional representatives;

— ensuring the uniformity of law enforcement practice®.

In our view, these principles are universal and can be applied to any
system of administrative justice.

Interestingly in foreign countries there is also a conceptual approach
to questions about the models of administrative justice and the concept
of its understanding. In particular, if we talk about real models of
administrative justice, which are implemented in practice, then, first of
all, it is necessary to turn to the experience of European states.

As for administrative justice in European countries, foreign
researchers often distinguish three main models:

— English, in which the powers of the public authorities within the
administrative justice system are part of the functions of courts of
general jurisdiction, and at the same time there is a significant number of
different quasi-judicial bodies dealing with such disputes;

— French, which provides for the existence and functioning of a
multilevel system of independent administrative courts;

— German, which also has a multi-level system of special
administrative courts, but the control over their activities is much more
rigorous and more detailed than in France.

Almost all other European states, despite the cultural, political and
legal differences, have implemented the above three models of
administrative justice ™.

G. Marc referred to earlier, points out that, depending on the status
of the highest judicial instance in administrative cases, three models can
be distinguished. There are also systems of mixed nature. The general

¥ Discussion paper reform of civil and administrative justice. URL:

http://www.justice.qld.gov. P. 7.; Fenton H. N. How administrative justice and security are
related. URL.: http://parlamericas. P. 1-4.

* Fix-Zamudio H. Concepto y contenido de la justicia administrativa. URL:
http://biblio.juridicas.unam.mx/libros/4/1624/9.pdf. P. 5.

193



property of different models is that they guarantee the independence of
the judiciary.

The first model is the United Supreme Court. Such a model is the
most ancient since its emergence. It originates from the history of English
law. Within such a system, in particular in the UK, there is a more
pronounced differentiation between judicial administrative authorities.
This model operates in most states, the judiciary of which is based on
common law, as well as in many countries where there is an independent
notion of administrative law (Spain, most Latin American countries).

The second model is the State Council. Such an administrative
justice body is the successor to the Roman Princeps Council. In its
modern form, the State Council appeared in France with the adoption of
the Republican Constitution V111 of 1799. It represents a body that brings
together the functions of an advisory council in the executive and higher
administrative courts. The State Council operates, in particular, in the
Netherlands, Belgium, Italy, Greece, Turkey, Colombia. The existence of
such a system has been challenged several times by the European Court of
Human Rights, but the court has confirmed its legitimacy.

The third model is the Supreme Administrative Court. It means an
administrative court, not linked organisationally with civil courts or with
the executive. Such a court was first established in Austria at the end of
the XI1X century. Today, such courts are included in the judicial system
of some countries. Fourth — a mixed system In mixed systems, the first
instance dealing with administrative disputes is ordinary courts of
general jurisdiction, and the next instance is the specialized
administrative court (the Netherlands, the Czech Republic). In some
countries, on the contrary, there are administrative courts of first
instance whose decisions can be appealed to a higher court of general
jurisdiction (Australia, Switzerland)®.

Speaking about European models of administrative justice, one can
not turn to this institution in the European Union. The legislation of the
European Union does not contain detailed norms (both material and
procedural) concerning administrative justice. For the relevant
authorities, only the general provisions applicable to the functioning of
the judicial system as a whole are applicable. That is, the main issue of

> ConoBbeBa A. K. AIMHHHCTpaTHBHAS FOCTHIHS B Poccnn: mpo6IeMbl TEOPHH U
MIPAKTUKH : aBToped. aAuc. ... kaua. opua. Hayk. CI16., 1999. C. 10.
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the implementation of administrative justice is the responsibility of the
states that are members of the European Union.

In many European countries, administrative justice (or
administrative justice) is a prevailing institution (for example, France,
Germany, Spain, Switzerland); active use of administrative justice
opportunities in developing countries; In many states, discussions are
underway, the subject of which is the formation of national institutes of
administrative justice. In countries with a traditionally high level of legal
regulation, attention to administrative justice is so significant that, even
on formal grounds, it is a constitutional justice contender. So, in
particular, in special research, constitutional justice is analyzed only
after administrative justice.

Significant interest for lawyers is the organization of administrative
justice of the French Republic. Firstly, the French model was recognized
by classical lawyers, as well as that which had a significant impact on the
development of the relevant legal institutions of a number of European
states. Some scholars identify it as an independent model of organization of
administrative justice (along with German and Anglo-Saxon). Secondly,
the existence in France of the Code of Administrative Justice as a basic
codified normative legal act with a sufficiently successful conceptual
design and the existence of substantial law-making practice is essential.

An important role in the formation of the institute of administrative
justice in France played the principle of the division of power, developed
by Montesquieu. Proceeding from this theory, state officials came to the
conclusion that general courts, acting as organs of a completely outsider
administration, should not interfere in its activities. Today administrative
justice of France is an independent branch of justice, separated from the
system of courts of general jurisdiction and executive authorities. Its
essence lies in the so-called French concept of separation of powers,
which prohibits courts of general jurisdiction to interfere, except in cases
provided for by law, in the activities of the executive. As a result, the
double judicial system — the system of courts of general jurisdiction,
headed by the French Court of Cassation and the system of
administrative courts, headed by the State Council of France.

Administrative justice in France is different and specific, reflecting
the duality of the judicial system in the country:

— in France there are two types of courts — general and
administrative, with the delimitation of jurisdiction between them
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sometimes causes difficulties, that is, there is a problem: in which court
to sue the lawsuit. For its solution, in 1848, the Court on Disputes on
Jurisdiction was established;

— by virtue of the principle of separation of powers, the activity of
the administration is regulated mainly by the norms of administrative
law. At the same time, only administrative courts had the right to
consider cases, one of the parties in which the administration acted. On
the other hand, administrative justice has so far been integrated into the
administration itself and inextricably linked with it. This position is
called by scientists as a kind of compromise between political power and
administration.

3. Concepts of Administrative Justice

As far as the concepts of administrative justice are concerned, there
Is also no single approach in this area.

Some scholars, such as J. Marshau, distinguish the following
concepts of administrative justice:

— a model of bureaucratic rationality, in which the main attention
iIs paid to the efficiency, accuracy of the functioning of the
administrative justice system, as well as the effectiveness of the
corresponding costs;

— a professional model that provides the most qualified provision
of services to users of the system of administrative justice and to meet
the needs of individuals;

— a model of moral judgment, based on traditional representations
on the content and the adoption of court decisions (characteristic of
countries with the Anglo-Saxon system of law)*®. From the point of view
of this model, administrative justice, its main objective is to ensure the
right to social welfare.

Another approach to the classification considered, proposed by
M. Edler, includes the following theoretical models of administrative
justice:

— management — a model within which public authorities are
empowered to achieve certain standards of service for persons applying

'® French R. Administrative justice in Australian administrative law. Administrative
justice — the core and the fringe : Papers presented at the 1999 National administrative law
forum. URL.: http://150.203.86.5/aial/Publications/webdocuments. 2000. P. 12.
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to the administrative justice system, as well as the freedom to identify
ways to achieve such standards;

— consumerism — a model in which administrative justice is
considered as a certain administrative process in which a citizen is
involved as a consumer of public services;

— a market model in which administrative justice is identified with
a system that obeys the laws of the market in which a citizen acting as a
consumer has the opportunity to choose another service provider if he is
not satisfied with the previous one'’.

S. Halliday considers such concepts of administrative justice as
hierarchical, egalitarian, individualistic and fatalistic. At the same time,
he considers administrative justice in the broad sense of decision-making
by public authorities as a whole and classifies it depending on the degree
of involvement of citizens in the process of making such decisions.

In the hierarchical concept of administrative justice, essential
Importance is attached to power and experience, and the state acts on
behalf of the entire society due to the high trust in it; while officials
exercise their powers in order to fulfill public interests.

The egalitarian concept of administrative justice implies decision-
making by consensus between public authorities and the public in which
citizens and officials are equal partners.

The individualistic concept of administrative justice implies, as well
as the egalitarian concept, the achievement of consensus, but not
between the state and society, but between the state and individual
individuals. In the framework of the individualistic concept of
administrative justice, the essential importance is given, first of all, to
the satisfaction of consumers' demand for services within the framework
of administrative justice.

The fatalistic concept of administrative justice involves
consideration of the decision-making process by public authorities as a
sort of "lottery", which is not connected with any laws with the relations
of society and the state'®,

7 French R. Administrative justice — words in search of meaning. Australian institute
of administrative law annual conference. P. 15-16.

8 Convention for the protection of human rights and fundamental freedoms as
amended by protocols Ne1l and Ne 14, Rome, 4 November 1950. URL:
http://ajtc.justice.gov.uk/docs/principles_web.pdf.
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In addition, we note that the domestic legal science in no way left
the study of the problem discussed in this section.

Thus, for example, A.B. Zelentsov distinguishes four main appro-
aches to the understanding of administrative justice. The first approach,
which is extremely broad, proceeds from the fact that administrative
justice is a set of institutions of different legal nature, which ensure the
activities of public administration in the framework established by law.
And in this sense, administrative justice is understood as the use of
different forms of control:

— parliamentary;

— administrative,

— jurisdictional.

The second approach is to understand administrative justice as part
of the judicial system, as a purely judicial activity. In this aspect, general
courts, chambers in general courts, as well as specialized administrative
courts are considered as subjects of administrative jurisdiction.

The third approach is the administrative justice "stricto sensu™ (in
the "narrow" sense). According to him, administrative justice is the
activity of specialized administrative tribunals, independent bodies,
which decide exclusively the issue of public law, that is, it is the courts
of public law.

The fourth approach is the Anglo-Saxon, which considers
administrative justice only as a pre-judicial activity of quasi-judicial
institutions, which resolve administrative disputes in extrajudicial
order’. N. Y. Khamaneva, in turn, emphasizes that administrative
justice is a special judicial procedure for challenging acts of public
administration related to the protection of subjective public rights and
the maintenance of the rule of law in the field of public administration.
This type of justice should be regarded as a legal (judicial) form of
resolution of conflicts that arise in connection with the legal assessment
of the legality of acts and actions of a public authority®.According to
M.A. Lapin, administrative justice is, along with administrative

19 Creyke R., McMillan J. Administrative Justice — the concept emerges.
Administrative justice — the core and the fringe : Papers presented at the 1999 National
Administrative Law Forum. Australian institute of administrative law inc., 2000. P. 91-92.

20 Mashaw J. Bureaucratic justice: managing social security disability claims. Yale
university press, 1983. Australian institute of administrative law annual conference. URL.:
http://www.hcourt.gov.au/assets/publications/speeches. P. 49.
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procedures and administrative jurisdiction, one of the components of the
administrative process. In this case, administrative justice is necessary
for the consideration of legal disputes arising from administrative and
administrative-procedural legal relations, courts (possibly quasi-judicial
bodies) within the framework of conducting in each case judicial
administrative and jurisdictional process.

V.V. Ershov claims that in the world several basic administrative
justice systems and a lot of their modifications were formed. Studying
the experience of functioning of the administrative justice bodies in
foreign countries will help to identify the best approaches to the
formation of their own model of administrative justice, the
implementation of which the main role played by the judicial system®.

CONCLUSIONS

Summing up the above, we came to the conclusion that:

— the phenomenon of "administrative justice™ has no unambiguous
interpretation both in domestic and in foreign legal literature, this term is
interpreted differently, therefore, in different states there are its various
modifications, oriented to a specific national legal system. But, as the
research showed, the existing types of administrative justice in the world
are united by the fact that this is a form of control over the observance of
the rule of law in the field of public administration;

— in a modern democratic state, the system of administrative
justice is, on the one hand, an essential component of proper public
administration, and on the other hand, a key component of the justice
system;

— the system of administrative justice exists, first of all, in order to
facilitate the resolution of disputes between individuals and public
authorities, as well as control over the various types of decisions taken
by these authorities;

— from the organizational and formal (procedural) side,
administrative justice is carried out in two main forms (in the form of
administrative legal proceedings (judicial administrative process) and in
the form of a quasi-judicial administrative process of jurisdiction;

2! Principles for administrative justice. Administrative justice and tribunals council.
URL.: http://ajtc.justice.gov.uk/docs/principles_web.pdf. P. 35-38.

22 Rhinow R., Roller H. Kiss C. Off entliches Prozessrecht und
Justizverfassungsrecht des Bundes. URL.: https://www.ncjrs.gov/pdffiles/tcps.pdf.
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— administrative justice is the most common manifestation of the
rule of law principle, as well as one of the effective ways of realizing
basic human rights and freedoms;

— administrative justice in foreign countries — this is a judicial
procedure, which is carried out by the judicial body, which makes
decisions on complaints about acts taken by administrative bodies or on
the actions of administrative bodies, with the fact that such decisions are
made on the basis of material and procedural rules, in whole or in part
different from the norms commonly used by courts in resolving disputes
between individuals.

It is not excluded that separate disputes, which appear to involve the
administrative authorities, are entirely in the field of general law. It is the
most common manifestation of the rule of law, as well as one of the
most effective ways of realizing basic human rights and freedoms;

— one of the key features of the system of administrative justice
abroad is the fact that it simultaneously performs both functions of the
judiciary and executive;

— the mechanisms of administrative justice apply to administrative
decisions taken by various state bodies and other entities possessing
public authority;

— in the foreign legal doctrine there is a unique position that the
tasks of the system of administrative justice should include ensuring the
adoption by the public authorities of appropriate (legitimate, reasonable
and fair decisions, ensuring the functioning of the mechanisms of
compensation in situations in which such bodies take the wrong
solutions or incorrectly deal with private individuals, as well as reducing
the likelihood of making such false decisions in the future.

SUMMARY

The article analyzes and generalizes the main doctrinal approaches
of lawyers concerning the definition of the nature and concept of
administrative justice in foreign legal law; the main tasks, features,
mechanisms, models and concepts of administrative justice are
determined.
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SOME ISSUES OF THE STATE BORDER GUARD SERVICE
OF UKRAINE AND THE STATE FISCAL SERVICE
OF UKRAINE COOPERATION IN THE COUNTERACTION
TO THE TRANSPORTATION OF GOODS ACROSS
THE CUSTOMS BORDER OF UKRAINE CONCEALED
FROM CUSTOMS CONTROL

Lipynskyi V. V., Yarmysh O. N.

INTRODUCTION

Violations of customs rules related to the transportation of goods
across the customs border of Ukraine concealed from customs
supervision are characterized by a high degree of organization, technical
support, regional and international relations. Offenders are increasingly
using methods that make export — import operations look legitimate, but
also harm the state budget. Effective counteraction to customs offenses,
in particular counteraction to the transportation of goods across the
customs border of Ukraine concealed from customs supervision is one of
the important functions of Ukrainian customs.

The systematic analysis of foreign economic operations and the
determination of their expediency, control of the routes of goods and
vehicles, and the strengthening of control over the implementation of
foreign economic operations with some highly liquid goods on a
permanent basis is carried out by the State Fiscal Service of Ukraine.

According to the results of the analysis of the detected attempts of
illegal movement of goods and minimization of taxes during their
import, a systemic problem has been identified related to the presence of
goods in the territory of Ukraine, vehicles whose customs clearance was
not carried out, therefore the state budget has not received proper
customs payments in full. One of the reasons for such a situation on the
domestic market of imported goods is using the gaps in the current
legislation and the committing of illegal actions aimed at the non-
declaring of goods and vehicles by unscrupulous subjects of foreign
economic activity.

Customs cooperate with law enforcement agencies in carrying out
their assigned tasks. During the customs offense detection, as well as the
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identification of property without or with unknown owner, customs
offices cooperate with state border guard departments.

Effective interaction of law enforcement and control bodies, in
particular the State Border Service of Ukraine with the customs of the
State Fiscal Service of Ukraine (hereinafter referred to as — SFS of
Ukraine) in case of customs offense detection, is the key to effective
protection of the economic interests of the country.

It should be noted that according to The Resolution of the Cabinet
of Ministers of Ukraine of 18 December 2018 No01200 'On the
Establishment of the State Tax Service of Ukraine and State Customs
Service of Ukraine' the SFS of Ukraine is reorganized by dividing it
into two services: the State Tax Service of Ukraine and the State
Customs Service of Ukraine; newly created services are central
executive authorities responsible for formulating and implementing
the state tax and customs policy (respectively); the direction and
coordination of the services will be implemented by the Cabinet of
Ministers of Ukraine through the Minister of Finance of Ukraine; the
services are the assignees of the rights and responsibilities of the
reorganized SFS of Ukraine’. The Cabinet of Ministers of Ukraine
established The Resolution of 6 March 2019 Ne 227 'On Approval of
Provisions of the State Tax Service of Ukraine and the State Customs
Service of Ukraine',

1. Legal Aspects of Counteraction to the Transportation
of Goods Across the Customs Border of Ukraine Concealed
From Customs Control

During 12 months of 2018, the customs of the SFS of Ukraine
detected 48.9 thousand violations of customs rules with the value of
offense objects amounting to UAH 3.4 billion.

Compared to the corresponding period of the previous year, the
number of drawn up reports on violation of customs rules increased by
51%, and the value of the offense objects was doubled.

! [Ipo yTBOpeHHS JepxaBHOI MOJATKOBOI CIY:KOM YKpaiHM Ta Jiep»aBHOI MHUTHOI
cinyxx6u Ykpainu: IlocranoBa Kabinery MinicTpiB Ykpainu Big 18 rpymus 2018 p.
Ne 1200/ Kabiner MinictpiB Ykpainu. URL: http://zakon.rada.gov.ua/laws/show/1200-
2018-%D0%BF (nata 3Bepuenss: 04.04.2019).
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In 5.4 thousand cases of customs offenses, goods valued at UAH
914 million were temporarily seized. The amount of temporarily seized
goods increased by 24 %.

The most common are cases of illegal industrial goods
transportation across the customs border. During this period, goods
valued at UAH 568.6 million were seized for such violations. Vehicles
were withdrawn in the amount of UAH 149.9 million, foodstuffs — UAH
119.3 million, currencies — UAH 76 million.

There are some resonant examples of customs violations:

— three trucks with semi-trailers platform used for transportation
of seismic signals control equipment from Spain to local companies in
the amount of UAH 15.31 million arrived at Tysa checkpoint of Trans
Carpathian Custom service of the SFS of Ukraine.

During the customs control double packages of transport
documentation were detected. Based on the original documents with the
marks of the Hungarian customs authorities, it was established that the
goods were moved to Ukraine on the basis of documents containing
false information about the shipper, consignee and customs value. These
goods were temporarily seized.

The authorities of Trans Carpathian Custom service of the SFS of
Ukraine has drawn up 3 reports on violation of customs rules in
accordance with Article 483 of the Customs Code of Ukraine
(hereinafter referred to as — CCU) (‘Transportation or actions aimed at
the transportation of goods across the customs border of Ukraine
concealed from customs control’).

— the director of the local company declared some fuel pellets
intended to export to Great Britain at the Zaporizhzhia-Central
checkpoint of Zaporizhzhia Custom service of the SFS of Ukraine.

During the customs inspection and unpacking of plastic bags
together with the declared goods 1 217,6 kg of amber were revealed.
These goods were temporarily seized. The authorities of Zaporizhzhia
Custom service of the SFS of Ukraine drawn up the report on violation
of customs rules in accordance with Article 483 of the CCU.

— the fact of the export from Bila Tserkva to the Slovakia of
‘waste products containing zinc, lead, iron, aluminum’ in the amount of
UAH 65.59 million was established. The use of counterfeit shipping
documents was detected during customs clearance of goods. 44 customs
reports on violation of customs rules in accordance with Article 483 of
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the CCU were drawn up by the Kyiv Custom service of the SFS of
Ukraine.

— almost 15.5 million of Russian rubles were found under the
plastic lining of the right threshold at the Goptivka checkpoint of the
Kharkiv Custom service of the SFS of Ukraine during customs control in
a HYUNDAIACCENT car, which was traveling from Ukraine to Russia
under the control of a Ukrainian citizen. According to Article 511 of the
CCU these banknotes were temporarily seized. The authorities of
Kharkiv Custom service of the SFS of Ukraine drawn up the report on
violation of customs rules.

39.2 thousand cases of violation of customs rules were considered
by the Custom service of the SFS, that is 81% more than for the same
period in 2017. 6.2 thousand cases of violation of customs rules in the
amount of UAH 2.5 billion were submitted to the court. These customs
offenses resulted in the fines and confiscation in the amount of UAH
483.8 million.

Cooperation and information exchange with the competent
authorities of foreign countries within the framework of mutual
administrative assistance, which ensures the prevention and detection of
illegal export-import operations and the fact of non-payment of
compulsory customs charges to the budget, is one of the most effective
methods of counteracting the customs offenses.

As a result of such international cooperation, over 712 cases of
violation of customs rules in the amount of UAH 686.5 million were
initiated during the 12 months of 2018. Moreover, non-payment of over
UAH 21.2 million customs charges was established?.

During January-March 2019, the customs of the SFS of Ukraine
detected 9.3 thousand customs offenses with the value of offense objects
amounting to UAH 611 million. Compared to the corresponding period
of the previous year, the value of the offense objects increased by
30.2%.

In 1.4 thousand cases of violation of customs rules, the offense
objects in the amount of UAH 162.8 million were temporarily seized.
The average value of the offense objects was UAH 117.5 thousand.

? TudopMmariss 1040 cTaHy GOPOTHOM 3 MHTHHMH MPABOMOPYLICHHIMH YIIPOIOBK
2018 poxy [epxaBHoi ¢ickampHOi chmyx6u Ykpainu. Kwuis, 2019. URL:
http://sfs.gov.ua/media-tsentr/novini/365795.html (nara 3Bepuenns: 04.04.2019).
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The most common are cases of illegal food products transportation
across the customs border. During this period, goods valued at UAH
102.2 million were seized for such violations. Industrial goods were
seized in the amount of UAH 32.9 million, vehicles — UAH 11.3 million,
currencies — UAH 16.7 million.

Almost 8,000 cases of violation of customs rules were handled
directly by the customs of the State Fiscal Service. Administrative
penalties in the amount of UAH 276.4 million were applied. The state
budget collected UAH 31.8 million, which is 22.3% more than in
January-March 2018.

Almost 1.6 thousand cases of violation of customs rules in the
amount of UAH 965.5 million were submitted to court. As a result of the
case consideration, the court decided to apply fines in the amount of
UAH 127.3 million, which is 2.7 times more than the same period in the
previous year, and confiscation in the amount of UAH 136.7 million that
IS 2.4 times higher than in January-March 2018.

Cooperation and information exchange with the competent
authorities of foreign countries within the framework of mutual
administrative assistance, which ensures the prevention and detection of
illegal export-import operations and the fact of non-payment of
compulsory customs charges to the budget, is one of the most effective
methods of counteracting the customs offenses.

As a result of such international cooperation, over 305 cases of
violation of customs rules in the amount of UAH 307.5 million were
initiated during the 3 months of 2019. Moreover, non-payment of over
UAH 16.1 million customs charges was established?.

According to the paragraph 2, Article 544, of the CCU, prevention
and counteraction to smuggling, combating violations of customs rules
throughout the customs territory of Ukraine is on the most important
functions of the customs service authorities®. Persons committing
smuggling and violating customs rules encroach on the transportation of
goods, vehicles across the customs border of Ukraine in the order

® Indopmariis om0 cTaHy GOPOTHOM 3 MUTHHMH IPABOMOPYIICHHSIMH YIPOIOBK
ciuns-6epesnst 2019 poxky Jlep:xkaBHO dickanbHOIO ciyx060t0 Ykpainu. Kuis, 2019. URL:
http://sfs.gov.ua/media-tsentr/novini/375168.html (nara 3Bepuenns: 15.04.2019).

* Murnnit xozekc Vipainu: 3akon Vkpainu Bix 13 Gepesns 2012 p. Ne 4495-VI /
BepxoBna Pama VYkpainm. URL: http://zakon.rada.gov.ua/laws/show/4495-17 (nara
3BepHeHHs: 04.04.2019).
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established by the legislation, causing damage to the economy of the
state, its cultural heritage, health of the population and public safety,
contribute to the expansion of the economy shadow sector.

According to the paragraph 1, Article 483, of the CCU, movement
or actions aimed at the movement of goods across the customs border of
Ukraine concealed from customs control, i.e. using specific-purpose
storage (hide) and other means or ways that hinder detection of such
goods or by giving them the appearance of other goods, or providing the
customs authorities as a ground for moving goods with forged
documents or illegally obtained documents, or those containing false
information regarding the name of the goods, their weight (including
allowable losses with proper storage and transportation conditions) or
quantity, country of origin, sender and/or recipient, quantity of cargo
items, their marking and numbers, false particulars needed to identify the
code of goods code under the UCG FEA and their customs value, shall
entail a fine amounting to 100 per cent of the cost of goods, which are
direct objects of customs offenses, with confiscation of such goods, as
well as goods and means of transport with specific-purpose storage
(hide) used for carriage of goods, which are direct objects of customs
offenses, across the customs border of Ukraine®.

The actions specified in paragraph 1 of this Article committed by a
person held liable during a year for an offense set out in this Article or
Article 482 of the CCU shall entail a fine amounting to 200 per cent of
the cost of goods, which are direct objects of customs offenses, with
confiscation of such goods, as well as goods and means of transport with
specific-purpose storage (hide) used for carriage of goods, which are
direct objects of customs offenses, across the customs border Ukraine.

The object of this offense is the procedure established by national
legislation for the movement of goods and vehicles across the customs
border of Ukraine.

Objective side means actions aimed at moving goods and vehicles
across the customs border of Ukraine. Action is the active behavior (act)
of a person which reflects externally his or her will and is aimed at
causing certain negative consequences.

® TIpo CyIOBY NpAKTHKY y CIpaBaXx Npo KOHTPAOAHIy Ta MOPYIICHHS MHTHHX
npasui / [Tocranosa [Inenymy BepxoBonoro Cyny Ykpainu Bin 03 uepsus 2005 p. Ne 8.
URL: https://zakon.rada.gov.ua/go/v0008700-05 (narta 3Bepuenns: 08.08.2019).
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According to the paragraph 57, Article 4, of the CCU, ‘goods’ mean
any moveable items, including those placed by the law under the
immovable item arrangement (other than means of transport for
commercial use), currency valuables, cultural valuables as well as
electricity transmitted by power supply lines.

Means of transport refer to any means of aviation, water, rail, road,
pipelines and transmission lines.

Movement of goods across the customs border of Ukraine
concealed from customs control means moving them across the customs
border:

e using specific-purpose storage or other means that make it
difficult to detect them;

e by giving them the appearance of other goods;

e providing the customs authorities as a ground for moving goods
with fake documents or illegally obtained documents, or those
containing false information, or those that are a ground for moving other
objects.

According to the paragraph 53, Article 4, of the CCU, specific-
purpose storage (hide) means a storage designed for illegal movement of
goods across the customs border of Ukraine as well as intentionally
modified engineering structures or items that were dismantled, mounted,
etc. to be fit for such purpose.

Other ways that hinder detection of goods are, in particular, hiding
them in suitcases, clothing, shoes, hats, personal effects, on the body or
in the human or animal body.

Giving some objects the appearance of others is a change in their
appearance (shape and condition, packaging, labels, etc.).

It should be taken into account that without documents defined by
legal acts, such as declaration of customs value, contract, consignment,
license, quota, shipping documents, permissions of relevant public
authorities, etc. is impossible to obtain customs clearance for the
movement of any goods.

Forged documents should be considered as fake and authentic ones,
with false information or some changes that distort its content, as well as
documents with fake fingerprints, stamps, signatures, etc.

Illegally obtained means documents obtained by a person without
any legal grounds or in violation of the established procedure, in other
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words, documents issued on the basis of deliberately false information or
forged documents.

Documents containing false information have untruthful
information regarding the nature of the agreement, the name of goods,
their weight or quantity, sender and/or recipient, country of origin or
destination. Invalid documents are documents that have lost their
validity (for example, a license which has expired).

A qualifying feature is the repeated violation of customs rules on
the grounds of Article 482 and / or 483 of the CCU.

Such documents as environmental control services permits,
certificates of origin, phytosanitary and veterinary certificates,
certificates of conformity, bank documents, certificates of currency
values declaration, incomes and property belonging to a resident of
Ukraine and kept outside and some other, although necessary for
customs clearance, are not, in fact, the basis for moving goods or other
items across the customs border.

Also, while delineating offenses according to Article 472 and
Article 483 of the CCU, it is necessary to highlight, that someone’s
actions can be recognized as failure to declare goods, means of transport
for commercial use only when the offender did not intend to hide the
goods from customs control.

The subject of the offense is a a sane person who has reached the
age of responsibility and the enterprise official. Enterprise officials are
managers and other employees of enterprises (residents and non-
residents) who, due to their permanent or temporarily fulfilling duties,
are responsible for compliance with the legal requirements established
by the CCU, laws and other legislative acts of Ukraine, as well as
international agreements.

The subjective side of the offense is characterized by an intent form
of guilt. The motives and purpose of the offense as well as negative
consequences are irrelevant for the classification of the actions as
offence.

Carriers are responsible for the movement or actions aimed at the
movement of goods across the customs border of Ukraine concealed
from customs control providing the customs authorities as a ground for
moving goods with documents containing false information only if this
information relates to the amount of cargo places, their marking and
numbers, and no steps have been taken by the carriers to verify the
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accuracy of this information or, if such verification is not possible, no
international entry has been made to the consignment note (CMR).

2. Some Issues of the State Border Guard Service of Ukraine
and the State Fiscal Service of Ukraine Cooperation
in the Detection of Customs Offenses

In accordance with the requirements of Article 558 of the CCU in
achieving the objectives set for the customs authorities they shall interact
with the law enforcement agencies in the manner prescribed by the law.

If customs supervision and other measures undertaken by the
customs authority under the CCU and other legislative acts of Ukraine
detect any indications of offense, for which investigation the customs
authorities are not responsible, the revenue and duties authorities shall
refer it to the competent law enforcement agency.

Law enforcement agencies shall notify the customs authorities of
customs offenses or smuggling detected.

The customs authorities are obliged to transmit to the State Border
Guard Service of Ukraine and to the National Police information about
vehicles and persons, that have violated the terms of temporary
importation of vehicles and / or terms of moving vehicles under the transit
procedure, if these persons, who are brought to administrative liability for
such offense, were not present during the protocol drawing up.

To regulate the interaction procedure of the state border guard
authorities with customs and control bodies during the operational
activities, the Ministry of Internal Affairs of Ukraine and the Ministry of
Finance of Ukraine issued 'The Order of the State Border Guard Service
of Ukraine and the State Fiscal Service of Ukraine cooperation in the
detection of customs offenses, as well as the identification of property
that has unknown or no owner' of 18 October 2018 Ne 849/828 . This
order defines the mechanism of the state border protection authorities
and customs authorities interaction in the detection of customs offenses,
as well as with the main departments of the State Fiscal Service of
Ukraine in the regions and in Kyiv®.

® NMinmuncexuit B.B. {010 AesKHX MUTaHb B3aeMoii opranis JlepxaBHoi pickanpHOT
ciyx6u Ykpainu Tta JlepxkaBHOI NPUKOPIOHHOI CIYXOM YKpaiHM MiJ 4Yac BHSABICHHS
O3HaK MOPYIIeHh MUTHUX TpaBuil. Ilpasosa nozuyis. 2019. Ne 2 (23). C. 73.
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An official of the State Border Guard Service during the operational
and off-duty activity outside the checkpoint have to take such measures
towards customs rules offender:

— takes measures to stop the offense;

— immediately (at the earliest opportunity) informs the relevant
management center of the service about the detention of persons and
objects, indicating the date, time and circumstances of the offense;

— draws up an act of detection;

— ensures the preservation of offense objects, their packaging, the
traces available and takes measures to prevent access to these objects
and change of their location, avoids leaving fingerprints and other items
related to this offense;

— transfers to the operational units the objects of the offense, the
accompanying technical and registration document, the ignition keys of
the vehicle, as well as the act of detection (with a transfer mark);

— in case of customs offense detection within the competence of the
State Border Guard Service, draws up protocols and carries out registration
of administrative offenses in accordance with the legislation of Ukraine;

— transmits documents and detained persons to the task force of
State Border Guard Service officials’.

The State Border Guard Service operational units after the
immediate arrival at the place of the offense detection, but not later than
three hours after the detection:

— receives from the State Border Guard Service officials, the
objects of the offense, the accompanying technical and registration
documents, the ignition keys of the vehicle, as well as the act of
detection (with a mark of transmission and acceptance), as well as the
detainees and administrative case files.

— checks the received documents for compliance with the current
legislation requirements and carries out additional measures for the
offenders and possible witnesses questioning (if necessary);

! IIpo 3atBepmkenHs Ilopsnky B3aemonii opraiB Jlep»aBHOi HPUKOPIOHHOT

ciyx6u Ykpainu ta [lepxaBHOi (ickanbHOI ciy>kOM YKpaiHH Mil yac BUSBJIECHHS O3HAK
MOPYIIEeHb MUTHHX MPaBWJI, @ TAKOXK BUSBJICHHS MaifHa, sSIke HE Ma€ BIACHUKA a00 BIACHUK
SKOTO HeBiIOMUIl: Haka3 MiHicTepcTBa BHYTpIIIHIX cnpaB YkpaiHu Ta MiHicTepcTBa
¢inanciB Ykpainu Bin 18 xoBTHS 2018 p. NeNe 849/828 / MiHicTepcTBO BHYTPIIIHIX CIIpaB
Vkpainm Ta MinictrepctBo ¢inanciB Ykpainum. URL: http://zakon.rada.gov.ua/laws/
show/z1290-18 (nara 3BepuenHs: 04.04.2019).
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— with the participation of State Border Guard Service officials, who
found the offense, draws up a scheme of the place of the offense detection
(showing the location of the detection; distance from the place of detection
to the state border of Ukraine and the nearest settlements or roads; location
of the border guard personnel; signs (shields), and in case of illegal
crossing (attempt) of the state border of Ukraine — places of crossing);

— in the case of the offender detention in accordance with the
procedure established by law for a term of up to three days, deliveres
he/she to the temporary detention place;

— transfers the offense objects and the accompanying technical
and registration documents , the ignition keys of the vehicle, which are
seized by a customs officer.

If it is impossible for the operational unit to arrive at the offense
detection place, the responsibility is held on the officials of the State
Border Guard Service, who have found the offense.

Shift supervisor of the service management center of the State
Border Guard Service:

— immediately reports to the Head of the State Border Guard
Service and informs, but not later than 30 minutes from the moment of
the time and circumstances of the offense detection, the customs office;u

— sends operational unit to the place of offense detection and
registers the received information;

— specify the date and time of possible customs officer arrival at
the place of offense detection;

— exchanges information on the progress of tasks fulfilling and
changes in the situation with the senior of the task operational unit.

Head of the State Border Guard Service department shall organize
and provide:

— operational unit arrival at the place of offense detection;

— detained persons delivery to the place of temporary detention;

— transfer (sending) not later than one day after the offense objects
detection, all necessary copies of the materials related to the offense
(reports, acts of detection, schemes etc.), to the customs office of the
SFS of Ukraine;

— sending the act of identification and copies of the procedural
document received from the customs officer of the SFS of Ukraine on
the offense objects seizure to the information-analytical department of
the State Border Guard Service.
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The customs officer authorized to perform procedural actions and
designated by the Head of the SFS of Ukraine, after receiving
information on the detection of customs offense indicators:

— -arrives at the place of the offense detection no later than three
hours after receiving the information about it, if it is detected outside the
border crossing point of Ukraine, and within the border crossing point —
immediately;

— seize the objects of the offense, the accompanying technical and
registration documents, the ignition keys of the vehicle, constitutes the
relevant procedural document and also carries out other necessary
procedural actions;

— receives (if necessary) written explanations from State Border
Guard officials who have detected signs of customs offense, other
participants or witnesses of the offense.

The official of the the State Border Guard department in case of
property without or with unknown owner detection during operational
activity at a checkpoint across a state border, checkpoint of entry / exit,
controlled border area:

— takes measures to preserve property;

— -immediately inform the appropriate service management center,
indicating the time and circumstances of the property identifying;

— draws up an act of identification with a detailed description of
the property, and ensures its further preservation until the arrival of the
operational unit;

— transfers the property and the act of identification (with a
transfer mark) to the operational unit.

The appropriate service management center immediately, but not
later than 30 minutes after receiving the notification of the property
identifying, reports to the Head of the State Border Guard department
and inform SFS of Ukraine.

Head of the State Border Guard department organize and provide:

— operational unit arrival at the place of property identifying;

— transportation and storage of property;

— property delivery and transfer to the appropriate department of
the SFS of Ukraine.

Operational unit after arrival at the place of property identifying:
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— receives from the official of the of the the State Border Guard
department the property and the act of identification (with the mark on
the transfer and acceptance);

— delivers the property to the appropriate department of state
border protection.

The head of the appropriate department of the SFS of Ukraine not
later than the next day after the property transfert has to:

— make the decision on property transfer to storage taking into
account its specificity;

— organize further work on property management in accordance
with the current legislation.

The head of the appropriate department of the SFS of Ukraine
receives the property on the day of its delivery, but not later than three
hours from the moment of delivery.

The transfer of the property is formalized by the act of acceptance.
A copy of the act of detection shall be attached to the act of acceptance.

On the basis of the above algorithms of the officials actions we
agree with the opinion regarding the term ‘interaction’, that 'does not
fully explain it (simultaneous work), because it does not show the
connection of subsystems for a single purpose achievement.

We consider a more successful definition, which reflects and traces
the purposefulness of this work or the unity of goals of all subsystems of
the analyzed system, it is ‘mutual®®.

CONCLUSIONS

Based on the above, we can conclude that the situation with
transportation of goods across the customs border of Ukraine concealed
from customs control is difficult, since offenders are constantly
improving ways of such movement, and also looking for new ones.

In order to improve the quality of counteracting the movement of
goods across the customs border of Ukraine, with the exception of
customs control, priority should be given to:

— strengthening the control over the authenticity of documents and
information provided during the movement of goods, vehicles across the

® Kapnayxo O.B. OCOGIHBOCTI CHCTEeMH KPHMIHANICTHYHOTO 3a0e3MEUEHHS.
IIpasosa nozuyisa. 2017. Ne 1 (18). C. 131.
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customs border of Ukraine and during their subsequent customs
clearance;

— if there are reasonable doubts on the documents authenticity and
information provided during the movement of goods across the customs
border of Ukraine and at their subsequent customs clearance, sending
requests to the customs and other authorities of foreign states;

— comparison of SFS of Ukraine statistics with the data of the
customs service of the good's country of origin (consignee), quantity,
value of goods exported from Ukraine and imported into it;

— effective and efficient interaction of the customs with law
enforcement agencies.

In order to ensure the correct and unified legislation application in
the mentioned area of SFS activity, it is necessary to initiate an appeal to
the Supreme Court of Ukraine to summarize the judicial practice and to
provide appropriate explanations for the practical use.

In addition, it should be noted, that the customs offices interact with
the law enforcement agencies. During the customs offense detection, as
well as the identification of property without or with unknown owner,
customs offices cooperate with State Border Guard units.

If customs supervision and other measures undertaken by the
customs authorities under the CCU and other legislative acts of Ukraine
detect any indications of offense, for which investigation the customs
authorities are not responsible, the customs authorities shall refer it to
the competent law enforcement agency. Law enforcement agencies must
notify the revenue and duties authorities of customs offenses or
smuggling detected.

The issues of interaction between operative units of law
enforcement agencies, authorized to smuggling counteraction, and
customs offices, which are not authorized to carry out operative
investigation activities, should recieve an appropriate legistalion
framework®.

In order to solve the problem of failure to declare goods, means of
transport for commercial moved across the customs border of Ukraine, it
Is recommended to organize an exchange of information with the State

° Bapasa B.B. 3ano6iranHs Ta mpOTHis BTPYYaHHIO B IiSUTGHICTH MpamiBHAKA
MIPAaBOOXOPOHHOTO OpPraHy 3 BHKPUTTS KPUMIHAJIBHHUX NPaBONOPYILIEHb Y MHUTHIN cdepi.
Ilpasosa nozuyisa. 2018. Ne 2(21). C. 130.
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Border Guard Service of Ukraine and customs administrations of foreign
countries™.

With the participation of the State Service of Ukraine for Transport
Safety, the State Border Guard Service of Ukraine, SFS of Ukraine and
the Ministry of Internal Affairs of Ukraine to create a single database for
temporary registration of foreign cars in Ukraine™.

SUMMARY

Persons committing smuggling and violating customs rules
encroach on the transportation of goods, vehicles across the customs
border of Ukraine in the order established by the legislation, causing
damage to the economy of the state, its cultural heritage, health of the
population and public safety, contribute to the expansion of the economy
shadow sector.

Violations of customs rules related to the transportation of goods
across the customs border of Ukraine concealed from customs
supervision are characterized by a high degree of organization, technical
support, regional and international relations. Offenders are increasingly
using methods that make export — import operations look legitimate, but
also harm the state budget. Effective counteraction to customs offenses,
in particular counteraction to the transportation of goods across the
customs border of Ukraine concealed from customs supervision is one of
the important functions of Ukrainian customs service.

The exposed attempts of illegal movement of goods and
minimization of the import taxes analysis revealed a systemic problem
related to the presence in Ukraine of goods, vehicles, which customs
clearance has not been carried out, as a result, the state budget did not
receive the customs charge. One of the reasons of this problem in the
domestic market of imported goods is the use of gaps in the current
legislation and committing illegal actions aimed at not declaring goods
and vehicles. The above indicates that effective interaction of law

' Minumcekuit B.B. TIpoGmemui muramHs Kamidikamii NpOTHIpaBHUX il
CIIPSIMOBAHUX Ha HeJIEKIapyBaHHS TOBapiB, TPAHCHOPTHUX 3acO0iB, L0 MEPEMIIIYIOThCS
qepe:sllxlmTHHﬁ KOpZoH YKpainu. IIpasosa nosuyis. 2017. Ne 1(18). C. 51. '

Jlereza €.0. 3apyOiKHUI 10CBiA MUTHOTO O(OpPMIIEHHS, BapTOCTI Ta KOHTPOJIIIO
TpaHCIIOPTHUX 3aco0iB. CyyacHuii cman ma NepCneKmusu PO36UMKY — MUMHUX
npaeogioHocun 6 Yxpaiui : xonexmusena monoepaghia / 3a 3ar. pen. J.B. Ilpuitmauenka.
Huinpo : BugaBanuuii gim «l enbpBeTrkay, 2018. C. 220.
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enforcement and control bodies, in particular the State Border Service of
Ukraine with the customs of the State Fiscal Service of Ukraine in case
of customs offense detection, is the key to effective protection of the
economic interests of the country.

Based on the above, the problematic issues of interaction between
the State Fiscal Service of Ukraine and the State Border Guard Service
of Ukraine during counteraction to the transportation of goods across the
customs border of Ukraine concealed from customs supervision are
considered and analyzed.
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IMPROVEMENT OF THE ADMINISTRATIVE
AND LEGAL REGULATION OF ACTIVITIES OF THE
STATE EXECUTIVE SERVICE IN UKRAINE

Makushev P. V., Debinski Antoni

INTRODUCTION

Modern dynamic changes in domestic legislation testify to the
global national processes of reforming the bodies of public
administration. For the State Executive Service in Ukraine (hereinafter —
SES) in Ukraine and government executives, the 2016 reform, which
introduced a mixed system of enforcement, created a new legal
framework for their functioning and set the need for adaptation to
competition in the enforcement of decisions. The recent radical changes
in the legal regulation of the functioning of the system of enforcement of
decisions in Ukraine were conditioned by a multi-year demonstration of
the ineffectiveness of SES’s activities in Ukraine in this area. Domestic
statistics over the past five years have witnessed the implementation of
executive documents only in the range of 50 % to 65 %, and for the
amounts to be recovered — from 18 % to 40 %. In 2016, this tendency
has continued. Thus, out of 4 967 425 documents, which were executed
by SES, for the total amount of 684 958 627 661 UAH. 848,714 were
executed for the total amount of UAH 271,918,169,296, which was
18.1 % of the total number of executive documents and 39.69 % of the
planned amounts. Such performance indicators are far behind the
indicators of Western European countries. The situation with a low level
of implementation of decisions has led to the formation of a negative
image of state executives among the Ukrainian population. Thus, 43.6 %
of the polled citizens noted that they do not have confidence in state
executives. The current state of work conditions in the system of internal
affairs agencies in Ukraine, the level of material security and social
security of public executives also does not contribute to the popularity
of this service. 57 % of the polled state executives were dissatisfied
with their work, they indicated that they did not consider their
profession prestigious.
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Taking into account the aforementioned, in the context of the
formation of an independent branch of executive power, the drafting of
the Executive Code by the scientific community is an urgent need to
formulate new, adapted to the conditions of a mixed system of
implementation of decisions, the conceptual foundations of the SES in
Ukraine, the basis of which should be the Concept of development of
the SES.

1. Contemporary Concept of the Development
of the State Executive Service in Ukraine

According to the Civil Service Reform Strategy and the service in
local self-government bodies in Ukraine for the period up to 2017, the
civil service in the SES has problems inherent in the civil service in
general at this historic period, namely: prevention of corruption among
civil servants; open competitive selection for all civil service positions;
advancement in the service of civil servants taking into account
professional competence and honest performance of their official duties;
definition of requirements for civil service positions; a clear and
transparent mechanism of responsibility of civil servants for violating
the requirements of the legislation, non-fulfillment or improper
performance of their duties; social protection of the state; improvement
of the system of remuneration of civil servants; compliance of the
system of State bodies with the functions that they perform; institutional
capacity of the civil service and service in local self-government bodies;
radical updating of the content of the personnel services of state bodies,
strengthening their role in the management of the personnel of the
relevant body; improvement of the system of training, retraining and
advanced training of civil servants; establishing a close relationship of
scientific research with the practical needs of state bodies and local self-
government bodies; the prestige of the civil service.

In the opinion of the legislator, the activity of the SES in
accordance with the Strategy for the reform of the judiciary, the
judiciary and related legal institutes for the years 2015-2020 determines
the existence of significant problems in the system of execution of court
decisions, in particular: the extremely low proportion of actual
enforcement of court decisions; absence of an effective system of
motivation of state executors; systemic deficiencies in the interaction of
state executives with other state and non-state institutions.
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The surveyed SES employees in Ukraine identified the
circumstances that most affected their dissatisfaction with the service
(with no more than three answers): low wages and remuneration
(67.9 %); ineffective legislation (47.4 %); a significant amount of
documentation, bureaucracy (46.3 %); constant organizational changes
(36.1 %); low level of public confidence (35.7 %); inadequate
information provision of work (34.2 %); nervous overload (14,1 %); lack
of career opportunities (9.1 %); poor system of retraining, training,
training (8.4 %); bad relations with the management and colleagues
(1.5 %), etc.

The state of social and legal protection of executive service officers
nowadays in general does not ensure the attraction of worthy citizens to
the service, not the desire of those already working to develop their own
professional skills.

The results of the survey indicate a low level of social protection for
state executives, lack of material incentives in their work. Under these
conditions, it can be assumed that the units of the executive service are
those who do not find themselves in civilian structures and are satisfied
with the minimum of stability of the available official position, or those
who have long linked their lives to the service and do not risk to change
this attachment or tends to use a mercenary career. This is a crisis of
social and legal protection of the personnel of the executive service.
Today movement from it in the direction of increasing social protection
of workers is necessary and relevant, it is directly related to the selection
of citizens to work in the executive service. It is important that for the
service of this component of the executive power of the state involved
persons who are not important social and legal protection in themselves,
but also the awareness of social fertility and the importance of this
activity. Also the motivation of labor is an affirmative and relevant to
the investigated civil service — the desire to realize itself in the career of
a state executor.

The above-mentioned revolutionary changes have led to imbalances
and unresolved issues in all areas of the SES. The reflection of such a
situation in the field of regulation of SES affects its employees. So, the
results of our survey reflect the pessimistic mood of the state executives
regarding the results of the 2016 reform. So, if the reform of the
implementation of a mixed system of decision-making in Ukraine was
effective, the opinions shared almost equally: 43.1 % answered that it
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would not be effective, 35.7 % shared the initiative of legislators and do
not expect the effectiveness of such a reform, 21.2 % hesitated to
answer. Similar tendencies are also observed during the study of the
opinion of public executives on the effectiveness of implementing the
institution of private executives: 46.1 % of respondents believe that the
state of implementation of the decisions will not change, 17.9 %
consider that they will deteriorate, 13 % consider that they will improve.
The last question was answered by the citizens: 35.5 % of them believe
that the implementation of the institution of a private executor will
improve the state of execution of decisions, 33.1 % — that the situation
will not change, 20.9 % consider that they will deteriorate, 10.5 % will
hesitate answer. Compared to the answers of citizens and state
executives to the question of the impact on the effectiveness of the
implementation of decisions in Ukraine, the introduction of the
institution of private performers is followed by a more positive mood,
namely from citizens, which may be due to feelings of competition from
state performers to private performers.

The introduction of a private enforcement institution that will exist
along with Government enforcement and will significantly increase the
prestige of the court enforcement without any state expense will be a
positive step. However, it should be understood that the implementation
of the private enforcement institution itself will not solve all the
problems of enforcement proceedings. At the same time, the issues of
material and organizational support of the activities of state executors
should be addressed, while the increase of their responsibility,
elimination of gaps in the current legislation, aimed at unconditional
compliance with the provisions of the Constitution.

That is why, in our opinion, the reform of the modern executive
system, including through the introduction of the institution of private
litigants, is not only expedient but also vital. After all, the person who
filed a lawsuit is aimed not only at obtaining a positive court decision,
but also in real protection of his violated right or interest by
implementing such a decision. That is, in fact, the purpose of the appeal
to the court.

Nevertheless, it should be noted that the introduction of the private-
sector institutions is rather complicated and requires careful decision-
making and step-by-step in their implementation. At the initial stage of
the activity of private organizations in executing court decisions is
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considered by a legislator only in parallel with the existence of the
current internal affairs bodies. However, given the tendency to give
priority to the legal regulation of the activities of private performers in
the content of the Law of Ukraine “On bodies and persons who enforce
the enforcement of court decisions and decisions of other bodies” and
the transfer of legal norms regulating the activity of internal affairs
agencies into subordinate acts, we can speak about some discrimination
of legal regulation of the activities of state executives compared with
private performers. Therefore, we can predict that in the future
everything will depend on a general analysis of the indicators of
executed court decisions by private enforcement agencies and the SES.
In the conditions of constant reduction of budget expenses for the
maintenance of the state apparatus gradually, private executives may
crowd out state executives from the enforcement system in Ukraine.

The state of chaotic placement of legal norms in subordinate acts
regulating the activity of internal affairs agencies, the effect of
regulations based on already obsolete laws, the absence of appropriate
new analogues, the growth of legal incidents in the area of
implementation of decisions is a temporary phenomenon that should be
completed by the construction of a new balanced mixed system of
execution of decisions with the definition of the place in it the SES. At
the same time, such a state of imbalance in the system of legal regulation
of the SES activities can last for a long time and not lead to an increase
in the prestige of service in the SES and increase the performance of its
work, if there is no clear plan for adjusting the system in this area. In
order to streamline the legal norms governing the SES in Ukraine in the
conditions of the destruction of the centralized model of the system and
the establishment of a mixed decision-making system in Ukraine, we
have developed the Concept for the development of the SES, which is
designed for the period up to 2020.

We defined the following main problems of the conceptual content
in the field of legal regulation of the Statute of the SES: 1) the absence
of a normative definition of the concepts at the level of the law: the SES,
SES body, Department of Internal Affairs of the Ministry of Justice of
Ukraine, state executor, employee of the SES, the state serviceregime in
the SES; 2) uncertainty in the legislation of the notion of the mechanism
of execution of decisions, the system of execution of decisions,
enforcement proceedings, the regime and mechanism of enforcement
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proceedings, the executive process, the stage of enforcement
proceedings and the stage of the executive process, subjects of the
executive process, enforcement of decisions, executive affairs, executive
action, etc.; 3) the lack of development of the principles of regulation of
the interaction of the SES, public executives with private performers and
their self-government bodies, public and private law subjects, as well as
the principles of control over the activity of the SES.

In our opinion, the legal regulation of the activity of the SES has the
following problems: 1) the lack of systematization of the relevant legal
norms in one normative legal act; 2) the transfer of all legal norms
regulating the administrative activity and administration of the system of
the SES bodies in the by-laws; 3) the absence of the ethical code of the
SES; 4) the absence of a disciplinary statute of the SES; 5) absence of
the concept of information provision of the SES, the concept of
informatization of the activity of the SES, a single normative legal act or
a system of legal norms that would determine the basis of information
provision for the activities of state enforcement agencies and the SES
bodies; 6) the absence of provisions on the rules for the circulation of
information with restricted access in the work of the SES bodies; 7) the
absence of a provision on the procedure for the publication of public
information about the activity of SES.

The purpose of the Concept for the development of theSES in
Ukraine is to develop the SES as a system of public administration
bodies with law enforcement functions, capable, in conjunction with
other entities of public and private law, to ensure timely, complete and
impartial enforcement of decisions enforced by law.

2. Areas of Increase of Efficiency of Organization of Activity
of the State Executive Service

Areas of increasing the effectiveness of the organization of the SES
are due to the disadvantages of organizational support for the activities
of the SES bodies and areas identified by practical workers. So, to the
question that the most troublesome in daily work for SES employees,
they answered: the work “on statistics”— 39.2 %; a large number of
indicators of activity — 29.8 %; lack of time for some tasks — 16.5 %j;
significant workload — 15.4 %; bad working conditions (conditions of
premises, equipment) — 14.7 %; lack of operational stability (permanent
organizational changes) — 11.9 %; the need to make a large number of
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documents — 9.0 %; insufficient level of information exchange between
employees of the SES departments — 8.6 %; incomprehensible service
instructions — 6.9 %; the need to adhere to strict discipline — 4.3 %.

The employees of the SES in Ukraine, interviewed about the
directions of their work, which require priority improvement, set
priorities in the following way: increase of wages and remuneration of
the state executor — 56 %; increase of interaction with other subjects —
46.5 %; provision of transport — 36.1 %; information and technical
equipment and software of the workplace of state executors — 30.9 %;
organization of access to databases — 28.7 %; introduction of social
security measures for state executives — 28.3 %; unimpeded and
uninterrupted use of the Internet — 24.4 %; provision of communication
means — 20.9 %; introduction to the system of internal affairs the SES
agencies in Ukraine of the power unit — 15.8 %; creation of a unit for
psychological and legal security of SES employees in Ukraine —
11.6 %, etc.

One of the priority issues to be solved is to increase the material
stimulation of SES employees. Another Decree of the President of
Ukraine of July 22, 1998 “On Measures for the Implementation of the
Concept of Administrative Reform in Ukraine” identified the importance
of material incentives for public executives'. Thus, this document states
that it is necessary to reform the system of remuneration of civil servants
in order to ensure the competitiveness of the civil service in the labor
market, to reduce the departmental and local influence, to prevent
corruption, to radically increase the interest of the personnel in
productive and qualitative, initiative and effective, conscientious and
responsible work, civil service and further career advancement. This can
be achieved by establishing higher average wages in the civil service
than in the economic sectors, and no less than in the private sector. The
structure of wages must be improved, its fairness and transparency
ensured. It is necessary to significantly increase the share of official
salary in the total wage, significantly increase the role of the rank of a
civil servant in material incentives (for example, in the case of raising
the rank wages should increase by at least 10 percent). It is imperative to

! Mpo 3axomm mozo BrpoBamkenHs Konmenii aaminicrpaTusaoi pedopMu B Kpaii:
Vka3 [lpesnnenta Ykpaiau Bim 22.07.1998 p. Ne 810/98. Odgiyitinuii gichux Yxpainu.
1999. Ne 21. Cr. 32.
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increase the official differentiation of salaries, taking into account the
level of responsibility, ensuring its rapid growth at the beginning of the
career, as well as reducing interagency and local differences in wages®.

In order to stimulate the abandonment of the most trained personnel
in the SES, in our opinion, transparent criteria for promotion need to be
introduced, in order to create plans for personal growth for the most
professional SES employees. According to SES employees, such criteria
should be: the number of enforcement proceedings closed in connection
with the full and actual execution of enforcement proceedings (45 %);
the amount of the imposed executive fee in the state budget revenues
(29 %); the number of completed executive proceedings (23.1 %); the
number of documents for which the expiry date has been set by law
(22.9 %); the number of executive documents is executed in the accounts
of enterprises, institutions, organizations (17.9 %); the number of
outstanding executive documents at the end (13.0 %); actual load on the
state executor per month (8.0 %); the number of suspended enforcement
of executive documents (4.9 %), etc. In our view, this list of criteria
should be standardized in the provision on remuneration of the SES
employees and their promotion.

In addition to the above, it is also necessary to create decent
working conditions for civil service personnel, including the provision of
appropriate facilities, organizational, technical, informational and
auxiliary staffing support.

Important issues of improving the work organization of the SES
agencies are the information sphere. Analysis of the results of
application of informatization systems in judicial and law enforcement
agencies allows to determine the following positive trends in optimizing
their work: 1) improving control over the execution of documents;
2) conducting a constant operational observation of the efficiency of the
work of all performers with the subsequent detection of late checks;
3) the emergence of the ability to quickly generate a variety of reports
and certificates, etc. Thus, the most important positive aspect of
informatization is the reduction of the costs of ensuring the functioning
and management of the State Executive Service of Ukraine at the

2 Kaniuin P. C. TTpo MicIle BHKOHABYOr0 MPOBAKEHHS y CHCTEMi mpasa YKpainm.
Hayxosuii éicnux Misxcuapoonoeo eymanimaproeo yHieepcumemy. 2014. Ne 9—1. C. 73-76.
C.73.
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expense of rationalization and unification of organizational,
technological, financial and economic schemes and work processes of
the SES of Ukraine, streamlining and unification of information flows.

Given this positive experience, we propose to develop and approve
the Concept of the Automated Information and Analytical System of
Support of Activities of the Bodies of the SES of Ukraine in order to
ensure the further development of the state of information in the bodies
of the SES of Ukraine.

It is clear that the strategy of introducing a single information space
Into the activities of the SES of Ukraine should have its own system of
tasks, goals and principles that we will disclose. The purpose of this
Concept is to: identify inefficient processes and procedures whose
technology can be changed in order to reduce the time spent on work;
establishment of reliable e-mail communication between all bodies of
the SES in order to shorten the period of delivery of correspondence,
exchange of information; improving control over compliance with
procedural deadlines at all stages of enforcement proceedings;
implementation of automation in the most labor-intensive and routine
processes of the SES (document circulation, statistical reporting,
planning, personnel issues, etc.).

Accordingly, the objectives of this Concept can be: creation of a
single information space of the SES system and its integration into the
information space of Ukraine; further computerization of work processes
of the SES, use of modern communication and telecommunication
facilities; increasing the efficiency, completeness, reliability and
objectivity of accounting and control over the collection and distribution
of finance; increasing the validity of managerial decisions through the
use of settlement-analytical and optimization methods and models, the
creation of an integrated and information-analytical system; increase the
level of reference and information services of the agencies of the SES
and the subjects of enforcement proceedings; reducing labor complexity,
preparing, collecting and processing data from enforcement
proceedings®.

1. Construction of an Automated Information and Analytical
System for Supporting the Activities of the Bodies of the SES of

3 Maxkymes I1. B., Heroguenko O. B. lllogo nuranus iHpopmaTH3allii aepKaBHOT
BUKOHABYO1 ci1y>k0u Ykpainu. /Ipaso Yrpainu. 2015. Ne 3. C. 87-92. C. 90.
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Ukraine should be carried out in accordance with the following
principles: centralization, which provides for the establishment of a
central data base including the State Register of Real Property Rights for
Real Estate, the Unified Register of Exclusion Bans the Real Property,
the State Register of Mortgages, the State Register of Encumbrances on
Movable Property®, the Register of Property Rights to Real Estate’ °, the
Unified State Register of Enforcement Proceedings, the Unified Register
of Debtors and the Register of Decisions, the Execution of Which is
Guaranteed by the State; the Unified Register of Private Performe,
recommended executive practice, statistical reporting, the ability to use
the resources of the system by users, depending on the granted rights of
access; standardization: the introduction of the reference system,
ensuring the possibility of interaction with other information systems;
decentralization: provision of sufficient functional capacity of local
public servants’ jobs for situations in which the connection to the central
database is unreliable or lost, as well as the ability to work with the
regional level of the central database; minimizing the number of
transactions by introducing a one-time information system, using
directories and classifiers, establishing interrelationships between
documents; magnitude — taking into account the necessity of work in
conditions of different numbers of users, the ability to withstand peak
load in the reporting period’.

At present, the current Ilegislation governing enforcement
proceedings provides for the following elements of the information
support system for the SES activities: 1) the Automated Enforcement
System, which includes: the United State Register of Execution

* TIpo 3atBepmkennst [TOpAIKY BUKOPUCTAHHS IaHMX PeecTpy MpaB BIACHOCTI Ha
HEpYXOMe MaiiHOo, €IMHOIO peecTpy 3a00pOH BITUYKEHHSI 00 €KTIB HEPYXOMOIO MaiiHa,
JlepkaBHOTO peecTpy imoTek Ta J[epKaBHOTO PeecTpy OOTHKEHb PYXOMOI'O MaifHa: Hakas
MinictepctBa foctuitii Ykpainu 14.12.2012 Ne 1844/5. URL: http://zakon3.rada.gov.ua/
laws/show/z2102-12#n23.

® TIpo jiep)KaBHY PEECTPALiio PEYOBHX TIPAB HA HEPYXOME MAiHO Ta iX OOTSIKEHb:
[TocranoBa KaGinery MinictpiB Ykpainu Binm 25 rpymas 2015 p. Ne 1127. URL:
http://zakon2.rada.gov.ua/laws/show/1127-2015-%D0%BF.

® Hopsmok moctymy 10 JlepkaBHOTO PEECTPY PEUYOBHX IPAB HA HEPYXOME MAiHO:
ITocranoBa Kabinery MinictpiB VYkpainu Big 25 rpymug 2015 p. Ne1127. URL:
http://zakon2.rada.gov.ua/laws/show/1127-2015-%D0%BF/paran326#n326.

Makymes II. B., boratuproB I. I'. AxtyanbHi npobiemu iHpopmaTH3alii
nisibHOCTI JlepkaBHOT BUKOHaBUOI City:kOu Ykpainu. [1yoniune npaso. 2012. Ne 3 (7).
C. 178-183. C. 179.
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Proceedings, the Uniform Register of Debtors and the Register of
Decisions, the Execution of Which is Guaranteed by the State; 2) the
Unified Register of Private Performers®. Also, part of the information
support system for state executives is the Electronic Trading System.

Vertically, the functional structure of the Automated Information
and Analytical System for Supporting the Activities of the Bodies of the
State Executive Service of Ukraine should include three levels: district —
district (city) departments of theSES; regional — departments of the SES
of the Main Department of Justice of the Ministry of Justice of Ukraine
in the Crimea Autonomous Republic, of the regional, Kyiv and
Sevastopol city departments of justice; and the central one is the
Department of the State Executive Service of Ukraine, the Ministry of
Justice. At each of these levels, you need to create a local data
processing system that includes security and functional subsystems.

Any citizen who has access to the Internet using the web browser
can be a public user. Registration is not required in the system of public
users, they can work with the system anonymously. Through the website
of the SES of Ukraine, the public user can: to get the information about
the SES of Ukraine in general and its individual structural units, in
particular contact information, reception time, sample documents, etc.;
access to examples of executive practice, etc.

Thus, we have defined the main provisions of the Concept of the
Automated Information and Analytical System for Supporting the
Activities of the Bodies of the State Executive Service of Ukraine,
although this issue needs further elaboration. At the same time, | would
like to note that, in order to solve the problems of informatization as an
important component of the further development of the SES of Ukraine,
in general, there is a need for a great organizational and educational
work not only for the specialists of information services, but also for the
heads of the SES of Ukraine of all levels. Without a complex solution of
the listed tasks, the return on expended efforts and means for the
introduction of new information technologies will be insignificant.

There is also an urgent need to revise the list of information that
may be attributed to the SES’s business information. The rules for

® ITpo 3arBepmxenns Hopsaxky GopMyBaHHS i BeleHHs €IMHOTO PEECTPY IPHBATHHX
BUKOHABIIB YKpaiHu : Haka3 MinicrepctBa toctuuii Ykpaiam 05.08.2016. Ne 2431/5.
Oq@iyivinuii gicnux Yxpainu. 2016. Ne 64. C. 450. Cr. 2181, xox akra 82814/2016.
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handling official information and its carriers by SES employees by
developing and adopting instructions on how to ensure access to public
information in SESs, a list of information that compiles official
information in the activity of the SES and instructions on how to work
with official information that will take into account the specifics
enforcement proceedings and SES activities requirement to regulate.
Similar measures should be taken to create a mechanism for the
protection of personal data in the work of the SES bodies.

3. Prospects for Improving the Regulatory and Legal Regulation
of the State Executive Service

The reform of the system of compulsory execution of judicial and
other decisions is a rather complex problem today, and its solution
requires a considerable amount of time and the search for various
variants of its reformation. And in this direction, the key point should be
the legislative definition of the legal status of the SES not only at the
national level, but also at the regional level®. The complexity of solving
this issue at the local level is due to the special place of the state
executive service in the system of state bodies, which acts as the leading
state body in the implementation of state policy in the sphere of
enforcement of judicial and other decisions with the corresponding
administrative procedural powers. Therefore, it is worthwhile regulating
at the legislative level the issues of the legal status of the territorial
bodies of the SES on the basis of the general principles of reforming the
central executive authorities and the formation of the State Executive
Service as the central body of the executive service.

Requirement of introduction into the domestic legislation of
international  principles of enforcement proceedings, namely:
compulsory execution should be determined and regulated by clear legal
rules that establish the powers, rights and obligations of the parties and
third parties (enforcement is to be exercised by the relevant law and
judicial decisions, the procedure for enforced execution must be
regulated in detail in the legislation in order to be authentic and

° AnMimicTpatiBHe npaBo VYKpaiHH : CIOBHHK TepMiHIB / 3a 3ar. pen.
T.0O. Konomoenp, B. K. KommakoBa; /[lep>kaBHuil BUIIMI HaBuYajdbHUM 3aKiaj] «3aro-
pi3pKkuil HanoHaIbHUM yHiIBepcuTeT». Kuis: In FOpe, 2014. C. 187.
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transparent, as well as to the extent possible predictable and effective; to
cooperate in a coercive manner during compulsory execution, etc.)™.

The enforcement procedure must: be clearly defined and easily
enforceable by the employees responsible for enforcing it; have an
exhaustive definition and listing of coercive acts and mechanisms for
their entry into force; to clearly define the rights and obligations of
defendants, plaintiffs and third parties, and for the last two categories of
persons, their ranking and rights to recovered funds distributed among
the plaintiffs; to provide the most effective and appropriate means of
service of documents (for example, personal service by employees
responsible for their compulsory enforcement, electronic funds, mail); to
provide measures for preventing and preventing procedural misconduct;
to foresee the right of the parties to petition for suspension of the
enforcement procedure in order to ensure the protection of the rights and
interests of the parties; to provide, in cases of necessity, the right to
appeal judicial and non-judicial decisions taken during the conduct of
the enforcement procedure™.

Also, in the national legislation governing enforcement
proceedings, the following principles should be introduced: 1) the
payment of enforcement costs must be within reasonable limits,
provided by law and a prior informed party; 2) attempts to execute the
enforcement procedure must be appropriate to the claim, the amount of
the claim and the interests of the defendant; 3) the obligation to pay for
enforcement is usually relied upon by the defendant, although in the case
of abuse by other parties during the execution of the enforcement
procedure, the obligation to cover costs may be imposed on those
parties; 4) searches and confiscation of the property of defendants should
be carried out as effectively as possible, taking into account relevant
human rights and provisions on the protection of information; 5) the
collection of the necessary information about the defendant’s property
must be made quickly and efficiently with access to registers and other
sources, in addition, the defendant may file a declaration of his property
status; 6) the property should be sold quickly, but at the same time it is

1% Bepesa H. BukoHaBue MPOBAPKEHHS MO-HOBOMY: HOBEIH, IEPEBATH Ta HEJOJIKH.
URL.: http://dspace.tneu.edu.ua/bitstream/316497/18117/1/%:D0%91%D0%B5%D 1%
80%D0%B5%D0%B7%D0%B0%20%D0%9D..pdf

! Knumenxo O. C., Makymes Il. B. AnminicTpaTuBHO-TIpaBOBE pETYIIOBaHHS
JIep>KaBHOT BUKOHABYOi CIIY)KOM 11010 HPUMYCOBOIO BHMKOHAHHS pillleHb MaiHOBOIO
xapakTepy : MoHorpadisa. Jninmponerposcbk, 2012. 130 c.
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necessary to try to sell it at the highest market price, avoiding expensive
and excessive underestimation®.

Improving the performance of state executives in accordance with the
strategy for reforming the judiciary, judicial system and related legal
institutes for the period 2015-2020 involves reorganization of the system
of execution of court decisions and increase of efficiency of executive
proceedings; creation of a single mechanism for the functioning of the
system of enforcement authorities; the development of the institution of
private performers, in particular, due to the gradual establishment of a
system of self-government, the mechanism of admission to the profession;
introduction of a system of control over the activity of private performers
and deprivation of permission to carry out their professional activity, as
well as introduction of insurance of professional civil liability of private
performers; ensuring equal competition between state and private
executors of court decisions; compliance with the balance of powers of
private and public executives; review of the mechanism for determining
the remuneration of performers in order to stimulate the growth of the
level of real enforcement of court decisions; introduction of a quality
system of continuous training and advanced training of performers in
accordance with well-defined and properly systematized goals and
objectives, review of requirements for performers; improvement of ethical
and disciplinary rules on performers; reduction of formalization,
optimization of stages of executive proceedings and terms of execution of
executive actions; achievement of a fair balance of interests between the
protection of the rights of collectors and debtors, including through
providing executors with practical access to the debtors’ assets, while
providing guarantees against abuse, introducing effective incentives for
the voluntary execution of court decisions, measures of influence on
debtors; strengthening the management of information systems for better
provision of electronic justice services by executives.

Implementation of the provisions of the Concept for the
development of SES in Ukraine is proposed to be implemented through
the introduction of amendments to the current legislation in three stages.

At the first stage, it is proposed to adopt the Concept of the
development of SES in Ukraine, which defined the goals, tasks, methods

12 KymakoBa-Koctumnpka H. B. EnextponHe mnpaBocynas: ykpaiHChbKi peanii Ta
3apyOiKHUI nocBin. FOpuduunuti yaconuc Hayionanvnoi axademii enympiwmix cnpas.
2013. Ne 1. C. 103-109. URL: http://nbuv.gov.ua/UJRN/aymvs_2013 1 20.
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of their achievement and the prospects of organizational, legal support
for the activity of SES, as well as amendments to the Law of Ukraine
“On bodies and persons performing enforcement of court decisions and
decisions of other bodies” by supplementing it with a separate section
“SES”, the rules of which will determine the goals, tasks, functions,
rights and responsibilities of SES in Ukraine; principles of interaction
between the SES in Ukraine and other subjects; the peculiarities of legal
status of all divisions of SES in Ukraine and all levels of positions of
these divisions; the fundamentals of the information support system for
the SES in Ukraine; the grounds and procedure for exercising control
over the activities of the SES in Ukraine, disciplinary liability, social
guarantees of the activities of state executives, etc.

At the second stage, it is proposed to amend the Law of Ukraine
“On Enforcement Proceedings”, namely, the replacement of its name
with “On the Enforcement Proceedings”, an addition to Art. 1 of this
Law definitions of the concepts of “executive process”, “executive
proceedings”, “executive action”, “stage of the executive process”,
“subject of the executive process”, “enforcement of decisions”,
“executive”, “mode of execution of decisions”, ‘“Mechanism of
execution of decisions”, etc.

At the third stage, it is proposed to adopt the Executive Code of
Ukraine. We propose the following structure of the Executive Code:
Section I “General Provisions”, containing the following chapters:
1 “Key Provisions”, 2 “Executive Jurisdiction”, 3 “Competence of
Bodies of the State Executive’ Service, Private Executors”; 4 “Executive
groups, withdrawals™; Section II “General Provisions of Enforcement
Proceedings” includes chapters 1: “Participants in the enforcement
proceedings”, 2 “Persons involved in the case”, 3 “Other participants”,
4 “Evidence”, 5 “Executive documents”, 6 “Parties in the executive
Proceedings”, 7 “Executive calls and messages™; Section III “General
Provisions on Bodies and Persons Enforcing Enforcement of Judgments
and Decisions of Other Bodies™ contains the following chapters: 1 “State
Executive Service”, 2 “Private Bidders”, 3 “Interaction of State and
Private Bidders with Other Public Bodies” ; Section IV “General
Conditions and Procedures for Enforcement Proceedings” — chapters:
1 “Measures to ensure implementation of decisions”; 2 “Measures of
enforcement of decisions”; 3 “Voluntary execution of the decision”,
4 “Information provision and information openness of the executive
process”; Section V “Financing of enforcement proceedings”:
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1 “Expenditures of enforcement proceedings”, 2 “Accounting and
reporting on amounts on accounts of the State Executive Service bodies
and private executors”, 3 “Distribution of debts from the debtor of
monetary amounts”; Section V of the “Stage of the executive process”
contains the following chapters: 1 “Preparatory stage”, 2 “Statement of
the application”, 3 “Opening proceedings”, 4 “Conducting proceedings”,
5 “Stop and close proceedings”, 6 “Removing the application without
consideration”; Section V “Separate proceedings”: 1 “Procedure for the
recovery of the debtor’s property”, 2 “Implementation of decisions of
non-property character”, 3 “Recovery of wages, pensions, scholarship
and other debtors’ income”, 4 “Conclusion of a settlement agreement”,
5 “Implementation of decisions regarding foreigners, stateless persons
and foreign legal entities. Implementation of decisions of foreign
courts”; Section VI “Control and supervision of enforcement
proceedings: 1“Procedure for conducting checks on the legality of
enforcement proceedings”, 2 “Appeal against decisions, actions or
inactivity of executors and officials of the bodies of the State Executive
Service”, 3 “Restoration of lost executive proceedings or materials of
executive proceedings”; Section VII “Responsibility in the enforcement
proceedings”; Section VIII “Final and Transitional Provisions™.

Thus, in Chapter III of the “General Provisions on the Bodies and
Persons Enforcing the Enforcement of Judgments and Decisions of
Other Bodies”, the Executive Code proposes to place a Chapter 1: “State
Executive’ Service”, to which it 1s proposed to transfer the
aforementioned norms defining the legal status of the SES in Ukraine.

The reform of the State Executive Service and enforcement
proceedings in our state requires increased attention to the issues of
morality in the activities of state executives and private performers.
A state and private executor, regardless of their work experience, age
and position, should understand that their attitude towards citizens, their
colleagues, their appearance and language form their personal authority
and authority throughout the executive service. The purpose, to which
every state executor must strive, to become devotion to the case,
compliance with service etiquette and discipline. Knowledge, skills and
abilities of applying the Code of Professional conduct of state and
private performers will ensure the effectiveness of the professional
activities of the state and private executors, as well as promote the
development of the SES, forming its positive image among the
population as a body of executive power.

236



CONCLUSIONS

The implementation of the Concept for the development of SES
should ensure that the conditions of the work of state executives are
brought into line with international and European standards; to increase
the efficiency of the SES in Ukraine and the prestige of the work of state
executives; to improve the quality of executive proceedings; to increase
the level of citizens’ trust in the SES in Ukraine. The directions of
improving the activity of the SES in Ukraine at the organizational level
should be: the creation of a single mechanism for the functioning of the
system of enforcement authorities; ensuring equal competition between
state and private performers; compliance with the balance of powers of
private and public executives; review of the mechanism for determining
remuneration to performers in order to stimulate an increase in the level
of real enforcement of court decisions; introduction of a quality system
of continuous training and advanced training of performers in
accordance with well-defined and properly systematized goals and
objectives; review of requirements for performers; improvement of
ethical and disciplinary rules on performers; reduction of formalization,
optimization of stages of executive proceedings and terms of execution
of executive actions; achievement of a fair balance of interests of payers
and debtors, including through providing executors with practical access
to debtors’ assets and, at the same time, securing guarantees against
abuses; introduction of effective incentives for voluntary enforcement of
judgments, measures of influence over debtors; strengthening the
management of information systems for better provision of electronic
justice services by executives.

SUMMARY

The article is devoted to the comprehensive study of the State
Executive Service in Ukraine. The historical and social determinants of
the State Executive Service in Ukraine, the main stages of formation of
legal principles of its activity were established and characterized. The
features of the national model of the State Executive Service in Ukraine
in the system of public authority were defined and characterized in the
historical retrospective. The place, role and basic principles of
enforcement of decisions in the activity of the State Executive Service in
Ukraine were determined. The peculiarities of foreign experience of
legal regulation of the activities of representatives of government bodies
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in the enforcement proceedings were researched. The system and
structure of the state executive service in the historical retrospective and
in the modern period were outlined. The principles, functions and
powers of the State Executive Service in Ukraine were determined. The
functional features of the implementation of management activities of
the bodies of the State Executive Service in Ukraine were defined. The
content of the administrative and legal status of a state executor in the
conditions of a mixed system of execution of decisions was revealed.
The content and features of information support of the activity of the
State Executive Service in Ukraine were studied. The legal principles of
interaction between the State Executive Service in Ukraine and the
subjects of public and private law were determined. The theoretical and
legal approaches to the definition of the essence of control over the
activities of bodies of the State Executive Service in Ukraine and its
employees were allocated.
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ADMINISTRATIVE AND LEGAL SUPPORT
OF INFORMATION SECURITY IN AGENCIES
OF NATIONAL POLICE OF UKRAINE

Negodchenko V. O., Demchuk A. M.

INTRODUCTION

An important  precondition  for  strengthening  national
competitiveness, stimulating economic growth and improving citizens’
quality of life is to intensify the processes of developing information
space and make conditions for the dynamic penetration of information
and communication technologies in all areas of public life, which should
contribute to the formation of a highly developed information society in
Ukraine. The above leads to the necessity of developing an effective
national information policy, as well as an effective administrative and
legal mechanism for its implementation.

One of the condition for the formation of an effective state
information policy is the availability of an appropriate system of entities
that are authorized to perform tasks entrusted to them to ensure such a
policy through the adoption of appropriate administrative and legal acts
and the implementation of organizational and managerial measures. The
bodies of the National Police of Ukraine take an important place in the
system of subjects of formation and implementation of national
information policy. A scientific study of the specifics of the police
agencies' activities in providing state information policy is particularly
relevant for further national law-making and enforcement, which is
essential for the sustainable maintenance of law and order in the country,
the effective functioning of the information space.

Thus, the necessity of developing an effective national information
policy, improving the administrative and legal and institutional support
for its implementation, the importance of establishing effective police
agencies in this direction, the lack of development of the theoretical
provisions on this issue, as well as the imperfection of legal regulation in
this area, determine the relevance of a comprehensive study the
peculiarities of the administrative and legal ensuring of the state
information policy by the National police agencies of Ukraine.
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1. Information Security as an Object of Administrative
and Legal Support in Police Agencies of Ukraine

Within the framework of ensuring the national security of our
country, priority is given to minimizing the vulnerability of state
information resources, information resources of private law actors, as
well as the network infrastructure of public agencies and local self-
government in the event of various emergency situations, including
those that arose during a break-up, intentional damage, cyberattack, etc.
In view of this, the activation of efforts of all actors to ensure the state of
information security in the direction of an adequate state policy of
information security, which should also take into account all forms and
manifestations of information threats and determine effective ways of
counteracting them, becomes of great importance’.

The National Police of Ukraine, as the central executive body that
serves the society by ensuring the protection of human rights and
freedoms, combating crime, maintaining public security and order, can
not stand aside the problems related to the information area of our
country. Indeed, the lack of adequate action against such threats is a
factor that leads to the commitment of many crimes against the integrity
of our country, property, established procedure of actions of state
agencies, etc.

Thus, scholars under the information security understand, for the
most part, the state of protection of interests of the man, the society and
the state, determined in the legislative level, in the information area,
which makes the proper conditions for the formation and development of
the information space, provides citizens’ rights and freedoms in the
information area, etc.

According to the draft Doctrine of the Information Security of
Ukraine, developed in pursuance of the decision of the National Security
and Defense Council of Ukraine dated April 28, 2014 "On Measures to
Improve the Formation and Implementation of the State Policy in the
Field of Information Security of Ukraine", enacted by the Decree of the
President of Ukraine of May 1 2014 No. 449, information security is an
important independent area of ensuring national security, which

! Heromuenko B. O. TlepCreKTHBHI HANPAME YIOCKOHAIEHHS aJIMiHICTPATUBHO-
IpaBoOBOro 3ade3neuyeHHs iHdopMalil 3 0OMEKEHHM JOCTYIIOM B opraHax HamioHanbHOT
noniuii Ykpainu. [lpuxapnamcokui opuouunuii gichux. 2016. Ne 3. C. 85-92. C. 86.
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characterizes the state of protection of national interests in the
information area from external and internal threats and represents a set
of information-psychological and information-technological security of
the country?.

Summarizing the views of the scientific community and law
enforcement agencies, information security can be defined as the
direction of state information policy that characterizes the state of
security of interests of the man, the society and the state determined by
the legislative level, which makes the proper conditions for the
formation and development of the information space of Ukraine, ensures
citizens’ information rights and freedoms, timely detection, prevention
and neutralization of real and potential threats to national interests in
information area.

The notion of "information security" in its content is a broader
concept than "cybersecurity". This point of view is due to the fact that, in
the framework of ensuring cyber security, the main focus is on the
implementation of various measures (organizational, legal) in the field of
computer systems and / or telecommunication networks, that is, the first
of all is the "digital environment" or it emphasizes the prevention of
violations of the rights and freedoms of citizens, society and the state in
the information area with the help of such systems (networks). At the
same time, speaking about information security, we also mean the real
space around the person and concerns not only computer networks, but
also other channels of information distribution. Cybersecurity, for the
most part, embodies the "technological aspect” of information security
(security of digital space), caused by the rapid development of
information and communication technologies.

It is also worth considering the correlation between the notions of
"information security” and "security of information”. An analysis of
their etymology suggests that the term "information security" is broader
than "security of information". Information security of Ukraine, as
already noted, can be considered from the point of view of protecting
national, personal and social interests. The threats to this security are not
only the "state of security of information" as such, but also the

? Mpo Jlokrpuny indopmariiinoi Gesmekn Ykpainu : Ipoext ykasy IIpesnaenta
VYkpaimu. URL : http://comin.kmu.gov.ua/control/uk/publish/article?art_id=113319&
cat_id=61025.
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manifestations of restrictions on freedom of speech and access to public
information, the dissemination by the media of a cult of violence,
cruelty, pornography, attempts to manipulate social consciousness, in
particular by disseminating inaccurate, incomplete or biased
information®, etc. Instead, the security of information is a certain state in
which its integrity, inviolability is preserved, used or disseminated. The
security of information can be secured by restricting the access
(accidental or unauthorized) of entities that do not have this right. In this
case ensuring the security of information is an integral part of general
information security. That is, providing, for example, the security of
information about a specific person, about agencies’ activities, we
provide a policy of information security of the country on behalf of
relevant actors.

Thus, the Ukrainian police powers in providing information security
of the country (as one of the areas of national information policy) are
determined by several factors: 1) the place of the National Police in the
system of law-enforcement bodies in general and in the system of
internal affairs bodies in particular; 2) the nature of the tasks performed,;
3) the structure of the National Police and the system of bodies and units
of the National Police that is substantially updated compared to the
police structure and more adapted to counter current threats to the
information security of people, societies and the state as a whole; 4) the
specificity of forms of information security: legal (or legislative) and
technical; 5) the necessity of observing rights and freedoms of the man
and the citizen simultaneously with the use of measures to ensure
information security.

According to the current legislation, the National Police of Ukraine
Is a central executive body that serves the society by ensuring protection
of human rights and freedoms, combating crime, maintaining public
security and order®. The Law of Ukraine "On National Police" stipulates
rules regulating the police activity in the information area, police powers
regarding the use of information resources and combatting offense in the
field of information. Executing its tasks, the police ensure the
observance of human rights and freedoms guaranteed by the

® Ipo ocHoBM HamioHANBHOT Ge3mexu Ykpainu : 3akoH Ykpainm Bix 19.06.2003
Ne 964-1V. URL : http://zakon.rada.gov.ua/laws/show/964-15.

4 [Ipo Hamionaneny moumirito : 3akon Ykpainu Bim 02.07.2015 Ne 580-VIII. URL :
http://zakon.rada.gov.ua/laws/show/580-19.
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Constitution and laws of Ukraine (including in the field of information).
It also ensures continuous information to the public agencies and local
self-government bodies as well as to the public on its activities in the
field of protection and safeguard of human rights and freedoms, crime
prevention, public security and order. Police provide access to public
information that it owns according to the procedure and requirements
specified by law.

The law enforcement powers of the police to ensure information
security of the state include:

1) implementation of preventive activities aimed at preventing
offenses in the field of information;

2) identification causes and conditions that facilitate the
commitment criminal and administrative violations in the field of
information, use within their competence measures for their elimination;

3) taking measures for detecting criminal, administrative offenses
in the field of information security;

4) taking measures aimed at eliminating threats to the life and
health of individuals and public safety that arose as a result of the
commitment criminal, administrative offense in the field of information
security;

5) pre-trial investigation of criminal offenses in the field of
information and information security within the limits of a definite
investigation;

6) search for persons who are absconded from the bodies of pre-
trial investigation, investigating judge, court, who committed the
aforementioned offenses;

7) in cases determined by law, the execution of proceeding in cases
of administrative violations in the field of information, makes decisions
on the use of administrative penalties and ensures their enforcement.

The police powers in the field of information and analytical support
can include: 1) making databases that are part of a unified information
system of the Ministry of Internal Affairs of Ukraine; 2) use of databases
(banks) of the Ministry of Internal Affairs of Ukraine and other bodies of
state power; 3) carrying out information search and information-
analytical work.

Police activities related to the protection and processing of
personal data are carried out on the grounds defined by the
Constitution of Ukraine, the Law of Ukraine "On Personal Data
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Protection”. Police have direct operational access to the information
resources of other state power bodies under the mandatory observance
of the Law of Ukraine "On Personal Data Protection”. Information on
access to the database (bank) should be recorded and stored in an
automated data processing system, including information about the
policeman who has received access, and the amount of data accessed
to it. Every policeman's action to receive information from
information resources is recorded in a special electronic archive,
which is entrusted to the information technology service of the
Ministry of Internal Affairs of Ukraine.

Police should take all measures to prevent any violations of human
rights and freedoms related to the processing of information. Police
bear personal disciplinary, administrative and criminal responsibility
for their actions, which resulted in violations of human rights and
freedoms related to the information processing. Within the framework
of its competence, the Ministry of Internal Affairs of Ukraine exercises
control over observance of the requirements of laws and other acts
during the formation and use of police information databases (banks).

By providing information security to the person the police prevent
crimes and offenses related to the implementation of the individual’s
rights in the field of information, exercise an individual preventive
work aimed at identifying and eliminating causes and circumstances of
these offenses. Concerning the society information security it should be
noted that the police take a number of legal and organizational
measures aimed at ensuring the security of information, identifying and
eliminating factors in the information area, which can cause damage or
impair the realization of the information rights, needs and interests of
the country and its citizens. In the framework of national information
security, the police, in the framework of powers granted to it,
implement the national information policy, develop strategies for
combatting crimes in the field of information, organize interaction with
other actors to ensure national information security, etc.

2. The Mechanism of Administrative and Legal Support of
Information with Limited Access in the Police Agencies of Ukraine
The concept of "legal support™ is defined, in the majority, as
implemented by the government through legal rules, regulations and a
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set of means of streamlining social relations connected with their legal
consolidation, implementation, protection, safeguarding and restoration”.

The administrative and legal mechanism of ensuring citizens’ rights
and freedoms in the field of prevention and combatting corruption can
be defined as a special procedure of activity of state bodies and local
governments in making proper conditions for realization, protection and
safeguarding citizens’ rights and freedoms from unlawful corruption
actions, which is carried out by the use of special measures of
administrative-legal nature®.

Many researchers to the elements of the mechanism of
administrative-legal support refer rules of administrative law, acts of the
implementation of administrative law, legal relations or consider it as a
system of measures in three areas: regulation, safeguard and protection.
We believe that such an approach can be expanded. First, it should be
emphasized that social relations are not an element of this mechanism,
they are the object of influence, it is these relations that should be
arranged by the corresponding mechanism. Such relations are connected
with the implementation of public administration of economic, socio-
cultural and administrative-political areas of life, as well as ensuring the
implementation and protection of individuals’ and legal entities’ rights,
freedoms and legitimate interests. Secondly, the method of
administrative law is based on the relations of subordination between
participants in social relations, and this is a sign of the so-called
imperative method of regulation (or method of power regulations or
power-subordination)’. Consequently, not all methods are included in
the mechanism of administrative and legal support, namely, imperative.

Taking into account the given mechanism of administrative and
legal support of information with restricted access in the police agencies
Is the activity of the Ukrainian police and other agencies regulated by the

5 . ..
Jlazyp 4. B. IloHATTA, CYTHICTH Ta €JIEMEHTH aJMIHICTPATUBHO-IIPAaBOBOIO

MeXaHi3My 3a0e3NedyeHHsl MpaB 1 cBOOOJ rpoMajsH y JepxkaBHoMy ynpaniinHi. URL :
http://nbuv.gov.ua/UJRN/FP_index.htm 2009 3 57.

® Tmucka B. B. TIOHATTS Ta eJEMEHTH aJMiHICTPATHBHO-IIPABOBOrO MEXaHi3My
3abe3neueHHs] mpaB 1 cB0OOA rpomajasH y cdepi 3amoliraHHs Ta NPOTHUMIIl KOPYIILLIi.
Hayxosuii gicnux Yoiceopoocvkoeo nayionanvuoeo ynigeepcumemy. Cepia: Ilpaso. 2015.
Bum. 35. T. 2. 4. 1. C. 143-147. C. 145.

AnminictpatuBHe mpaBo : miapyunuk / HO. II. butsk (kep. aBT. KoL),

B. M. I'apamyk, B. B. Boryupskuii Ta iH. ; 3a 3ar. pen. FO. I1. butska, B. M. I'apamyka,
B. B. 3yii ; Hau. ropun. akan. Ykpainu. Xapkis : [Ipaso, 2010. 624 c. C. 31.
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norms of law in relation to the circulation of information that is in the
legal possession or disposal of the police in respect of which access is
subject to a legal restriction in the interests of public safety and order,
crime fighting, human rights and freedoms protection, interests of
society and the state, the disclosure of which can cause and substantial
damage to these interests and publicity dominates the public interest to
obtain them. The elements of the mechanism of administrative and legal
support of information with restricted access in the police can be
attributed to: administrative law, enshrined in agencies’ relevant acts.
These norms regulate social relations that arise in obtaining, storing,
distributing and providing access to restricted information by police
agencies and departments, as well as other state agencies, which are in
proper relationship with the police agencies in relation to the circulation
of information from restricted access; bodies that enter into relations
with citizens and among themselves on circulation of restricted
information (National Police and its territorial units, the Security Service
of Ukraine, other agencies); forms and methods of police and other
agencies' activities in relation to the circulation of information with
limited access in its system, as well as on ensuring citizens’ rights in the
field of information according to established restrictions.

In the structure of the National Police, the direction of work related
to the circulation of official information is monitored by the Ukrainian
National Police Department of Documentary Support and relevant
subdivisions of documentary support in the departments of the National
Police of Ukraine®. The statute of this department has been approved by
the order of the National Police of Ukraine on November 18, 2015.

According to the requirements of this Act the Department of
Documentary Support of the National Police is the structural unit of the
National Police Central Directory. The Department exercise its powers
directly, as well as through the established order of administration,
departments, divisions (sectors) of the documentary departments
(chancellery) of the police departments of the structural subdivisions of
the National Police in the Autonomous Republic of Crimea and the city

8 HpO 3aTBCPKCHHSA ITonoxenns Inpo I[eHapTaMCHT AOKYMCHTAJIBHOI'O

3abesneuenHs HamionanpHoi mominii Ykpainu : Haka3z Ham. momimii Vkpainu Bix
18.11.2015. Cnyx0. 10K.
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of Sevastopol, oblasts, Kyiv, territorial subdivisions, interregional
territorial police bodies.

The main task of this Department in the field of the circulation of
information with restricted access is to ensure, within the limits of
authority, the protection of official information, control over its
preservation in the bodies and units of the police.

Concerning the work with secret information in the police, the
situation is slightly different. The relevant administrative rules are
contained in the following acts: the Law of Ukraine "On State Secrets"®,
the Resolution of the Cabinet of Ministers of Ukraine from 12.10.2010
No. 939 "On Approval of the Order for the Organization and Support of
a Secrecy Regime in National Agencies, Local Self-Government Bodies,
at enterprises, institutions and organizations" (for official use), the Order
of the Security Service of Ukraine from August 12, 2005 No. 440 "On
Approval of the Volume of information presenting State secret"'® and
other documents with restricted access.

The Security Service of Ukraine is entrusted with the competence to
ensure the protection of state secrets according to the legislation. The
Security Service of Ukraine has the right to control the state of the state
secret protection in all state bodies, local self-government bodies,
enterprises, institutions and organizations, as well as in connection with
the exercise of these powers to receive free information from them on
issues of securing state secrets. The Security Service of Ukraine
conclusions, set in official inspections acts on the results of monitoring
the state of state secrets protection, are mandatory for officials of
enterprises, institutions and organizations, regardless of their ownership
forms™.

The Central Directorate of the Security Service of Ukraine makes
proposals to the President of Ukraine on the issuance of acts concerning
state secrets, which are mandatory for implementation by public
agencies, enterprises, institutions, organizations and citizens.

? Ipo mepxaBHy TaeMHHINO : 3akoH Ykpainm Bix 21.01.1994 Ne 3855-XIl. URL :
http://zakon.rada.gov.ua/laws/show/3855-12.

19°10. Ipo 3aTBepmKenHs 3801y BiTOMOCTEA, 1[0 CTAHOBMATH AEPKABHY TACMHHIIIO :
Hakaz  Cuyx6m  Oesnmexku  Ykpainm  Big  12.08.2005  Ne440. URL
http://zakon.rada.gov.ua/laws/show/z0902-05.

" TIpo Cnyx6y Gesmekn Yipainn : 3akon Vipainn Bix 25.03.1992 Ne 2229-XII.
URL : http://zakon.rada.gov.ua/laws/show/2229-12.
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In addition, the Security Service of Ukraine has the right to
participate in the development and implementation of measures to
ensure the protection of state secrets and to monitor compliance with the
procedure for recording, storing and using documents and other material
carriers containing official information gathered in the course of
operational search, counterintelligence activities in the field of defense
of the country, to facilitate according to the procedure provided for by
law, enterprises, institutions, organizations and entrepreneurs in
preserving commercial secrets, disclosure of which can harm the vital
interests of Ukraine.

The third and most important element of the mechanism of
administrative and legal support of information with restricted access at
the National Police is the forms and methods of administrative activity
of authorized entities regarding the circulation of this information.

Classification of forms of management in the administrative-legal
literature is mainly carried out after the emergence of certain
consequences. Therefore, they are more often divided into legal and non-
legal. Legal forms are the publication of legal acts, the use of coercive
measures, etc., act as legal facts and can generate (change, terminate)
administrative-legal relations. Non-legal forms include no direct legal
significance, that is, they do not entail the emergence of a specific legal
result. These are actions such as the organization and holding of
meetings, discussions, inspections, drafting plans, forecasts, programs,
methodological recommendations, implementing measures to improve
the quality and efficiency of managerial work, etc.'”

Consequently, administrative-legal support is carried out, in
particular, in the form of publication of acts regulating the circulation of
information with restricted access.

Consequently, it can be concluded that the method of the activity of
authorized persons with regard to information with restricted access in
the police bodies is the means and methods of realization of powers
granted to him/her in relation to the circulation of information with
restricted access in the police agencies in order to ensure public order
and safety, crime prevention, protection citizens’ rights and freedoms.

12 ApminictpartuBie npaBo Ykpainu. AkageMmiunuii kype : migpydasuk 0y 2 1. T. 1
3aranpHa yacTuHa / peakon.: B. b. Apep’sHoB (ronoa). Kuis : FOpua. nymka, 2004. 584 c.
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According to generally accepted points of view, administrative-
legal methods are divided into two large groups: persuasion and
coercion. The method of persuasion is manifested in carrying out
information and advocacy work on running information with restricted
access in the police. Such work is carried out both among the personnel
and among citizens. Among other measures carried out by the method of
persuasion, we can note the training of persons working with restricted
information, exchange of experience in ensuring the legal regime of this
information in general in the system of law enforcement.

Yet and the prevailing method in the mechanism of administrative
and legal support of restricted access to the police system is the
coercive method, or, as it is called, the imperative method. This is due
to the fact that in these relations preference is given to the assignment
of responsibilities, the initiative of the actors of these relations is
limited; among the legal facts that cause the establishment of parental
relations related to information with restricted access, are dominated by
acts of unilateral expression of will. The coercive method is manifested
in the use of precautionary measures, coercive measures and measures
of liability.

For preventive measures we can carry out inspections of documents
with the stamp "For official use", restriction of access of mass media
representatives to documents marked "For official use" and the transfer
of such materials to them, conducting an expert evaluation of material
media that are planned to be transmitted to foreigners. Also in the
system of the National Police it is prohibited: to deliver non-working
documents bearing the stamp "For official use" in an organization where
there are no permanent regular employees; use information from
documents bearing the stamp "For official use" for open appearances or
publishing in the media, to exhibit such documents at open exhibitions,
display them on stands, showcases or other public places; to keep
documents with the stamp "For official use" in public libraries; removal
from business or transfer of documents stamped "For official use" from
one business to another without permission; to issue documents with the
stamp "For official use" outside the premises™.

Hpo 3aTBEPKEHHS IHCprKun PO MOPAZOK 06J111<y, 30epiraHHus i BHKOPHCTAHHS
JOKYMEHTIB, CIpaB, BUJAaHb Ta IHIIUX MaTepiajJbHUX HOCIIB lH(I)OpMaLlll AKl MICTATh
cnyxk60By iHpopmanito : [locranoBa KaGinery MinictpiB Ykpainu Bin 27.11.1998 p
Ne 1893 URL : http://zakon.rada.gov.ua/laws/show/1893-98-m.
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In the event of such cases being detected, the documentary support
or regime units and the technical protection of information should take
measures to stop the violation, restore the state of the existing situation
before committing unlawful actions and bring the perpetrators to justice.

The analysis of administrative and legal acts regulating the
circulation of information with restricted access to the National Police
and the powers of the relevant actors in this area, leads to the conclusion
that they mainly use such methods of legal regulation as prescriptions
and prohibitions. By means of regulations for a participant in public
relations, the subject of authority is to perform certain actions, for
example, to register a document containing information with restricted
access, according to a certain procedure.

Summarizing the foregoing it may be noted that the peculiarity of
the mechanism of administrative and legal support of information with
restricted access in police agencies is that it is implemented in the
administrative and political area of government, where the state interests
above the individual rights, freedoms and legitimate interests of
individual citizens. This mechanism is related to the activity of the
executive agencies of the state in ensuring the accumulation, storage and
use of information with restricted access in the bodies of the National
Police of Ukraine.

3. Improvement of Administrative
and Legal Support of Information with Restricted Access

in the Police Agencies of Ukraine
The legal regime of restricted information has gradually received
proper legal and organizational support in recent years. Instead,
scholars and practitioners point out that many problems remain
unresolved. The mentioned problems concern not only the bodies of
public administration, but also directly affect the activities of the
police of Ukraine. We believe that before discussing the improvement
of the legal regime of information with limited access in the police, it
IS necessary to outline the general directions of optimization of the
legal regime of this information on a national level. After all, the
further work of the police and police departments on the proper
administrative and legal support of information with restricted access

in its own area of activity will depend on such steps.
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The Law of Ukraine "On Information" states that the procedure for
referring information to a secret or official service, as well as access to
it, is governed by laws™. Such laws became, to some extent, "On State
Secrets" and "On Public Information Access". However, if the situation
Is rather stable in the area of classified information, there are certain
problems with respect to official information.

The fuzziness of legal rules in the field of legal regime of official
information was the result of the publication of additional clarifications
from authorized officials of the state on the use of the norms of the Law
of Ukraine "On Public Information Access". For example, the
Commissioner for Human Rights notes that the first step in the course of
resolving whether it is possible, according to the Law of Ukraine "On
Public Information Access" to provide the information "for official use"
status, is to determine if this information is such that:

1) is contained in the documents of the authority actors, which
constitute internal correspondence, in particular, memoranda,
recommendations, if they relate to the development of the direction of
the institution or the exercise of control, oversight functions of state
agencies, the decision-making process and precede public discussion and
/ or decision making;

2) collected in the course of operational-search, counter-
intelligence activities, in the field of defense of the country, which is not
classified as state secrets.

When referring information to official service, it is mandatory to
carry out checks on its compliance with the following set of
requirements: 1) the restriction of access meets one or more of the
following interests: in the interests of national security, territorial
integrity or public safety in order to prevent disturbances or crimes, to
protect population’s health, the reputation or rights of others, in
preventing the disclosure of confidential information or to maintain the
authority and impartiality of justice; 2) the disclosure of information can
cause substantial damage to the above-mentioned interests; 3) the public
interest in obtaining such information prevails from the disclosure of
such information. Therefore, we must follow the specified sequence of
steps before transferring certain information to the official one.

Y TIpo indopmarito : 3akom Vkpaimm Bix 02.10.1992 Ne2657-XIl URL :
http://zakon.rada.gov.ua/laws/show/2657-12.
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Taking into account the foregoing and for the purpose of proper
administrative and legal support of the regime of information with
restricted access, there is a need for the adoption of a separate Law of
Ukraine "On Official Information”, as required by the Law of Ukraine
"On Information”. Thus, the regulatory framework regulating
information relations in Ukraine will be streamlined: the Law of Ukraine
"On Information” — Framework, Laws of Ukraine "On Public
Information Access”, "On State Secrets"”, "On Official Information™ are
basic ones.

The contents of the proposed Law "On Official Information™
should include the following sections: the notion of official
information; the procedure for referring information to official one; a
list of information that can not be attributed to official one; the order of
registration of documents containing information which constitute
official information; the order of copying, replication, transfer of
documents containing the information constituting service information,
as well as the disclosure of information constituting official
information; the procedure for access to official information of citizens,
authorized persons of state bodies and public organizations; the list and
powers of state agencies in the field of official information; the order of
control over the circulation of official information; responsibility for
violating the law on official information, etc.

Among the issues that require additional regulation, is the procedure
for ensuring the regime of official information when receiving foreign
delegations, groups and individual aliens in the police bodies and units.
This is also relevant concerning the organization of studying foreigners
in higher education institutions with specific training conditions of the
Ministry of Internal Affairs of Ukraine. In some ways, these issues are
outlined in the Instruction on the procedure for recording, storing and
using documents, cases, publications and other material media
containing official information; at the same time, this act is mostly
framed, therefore, in the system of the National Police of Ukraine an
additional Regulations require: the structure of the program of work with
foreign delegations in the bodies of the National Police of Ukraine; the
order of staying and placement of foreign students in the territories of
higher educational establishments with specific educational conditions;
clear deadlines for informing the security services of Ukraine about the
composition of the foreign delegation or training group; requirements for

253



the premises of the National Police of Ukraine, in which the foreigners
are systematically accepted or in which foreign citizens reside.

The next urgent issue is the regulation of the procedure for the work
of the expert commission of the National Police of Ukraine on the
circulation of official information. The Resolution of the Cabinet of
Ministers of Ukraine of November 27, 1998, No. 1893, states that lists of
information containing official information are approved by ministries,
other central executive bodies, the Council of Ministers of the
Autonomous Republic of Crimea, regional, Kyiv and Sevastopol city
state administrations. In order to comply with this provision, central
commissions are formed by central executive agencies. They include
representatives of the regime-secret and other structural subdivisions of
the most skilled specialists.

If necessary, other experts of interested institutions may be involved
in the work of the expert commission. The decision of the commission is
made by a protocol, which is approved by the ministry, another central
executive body. Based on the decision of the expert commission, the
information is included in the list of information containing the official
information.

Nevertheless, in the system of the National Police of Ukraine, the
regulatory act on the activities of such a commission, the order of its
meetings, the decision making, etc., was not adopted, therefore the
elimination of this shortfall will promote the optimal mode of the
circulation of the official information. We also believe that this act
should also include provisions on the requirements for members of such
expert commissions (age, education, other professional competencies).

In our opinion, unsolved, there is also the question of the
appointment of a state expert on state secrets in the bodies of the
National Police of Ukraine. According to the Law of Ukraine "On
State Secret", the functions of a state expert on secrets in other
government bodies, the National Academy of Sciences of Ukraine,
enterprises, institutions and organizations are relied on specific
officials by the President of Ukraine upon the submission of the
Security Service of Ukraine on the basis of proposals from the heads
of relevant state bodies, the National Academy of Sciences of
Ukraine, enterprises, institutions and organizations. Intervention in the
activities of a state expert on secrets of a person who is subordinate to
his position is not allowed.
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By the Decree of the President of Ukraine dated December 12,
2009 No. 987, in the system of the Ministry of Internal Affairs of
Ukraine, the functions of a state expert on state secrets are assigned to:
the Minister of Internal Affairs of Ukraine; First Deputy Minister of
Internal Affairs of Ukraine; Deputy Minister of Internal Affairs of
Ukraine — Head of the apparatus; Deputy Minister of Internal Affairs
of Ukraine. In addition, by this decree, state experts are also defined in
the system of the National Guard of Ukraine: the commander of the
National Guard of Ukraine, the first deputy commander of the
National Guard of Ukraine. We believe that this situation needs to be
corrected. In particular, the National Police of Ukraine carries out
operative search activities, therefore it is understandable that it operates
with the information that belongs to the state secret, namely: on the
affiliation of persons to secret police staff (employees) of the
operational unit of the National Police; about the connection of the
features of a person involved in criminal proceedings and taken under
protection according to the current legislation of Ukraine in connection
with the threat of its life or health and in respect of which measures are
being taken or taken to change personal data or appearance or place
residence, with its previous individual characteristics; on the functional
duties of secret staff members (employees); about the actual
appointment or affiliation of a unit created for the purpose of carrying
out tasks of operational and investigative activities, the disclosure of
which may hinder the performance of these tasks; the fact (regardless
of time) or plans to use the office (vehicle or other property) of
institutions, organizations, enterprises that enable them to be identified
on a confidential basis for performing operatopnal-search,
counterintelligence or intelligence activities.

Therefore, it is necessary to amend the Decree of the President of
Ukraine "On the List of Officials in Responsibility for the Functions of
the State Expert on SECRETS" of 12.12.2009 by adding the following
officials to the list of state experts on state secrets: the Head of the
National Police; First Deputy Head of the National Police of Ukraine —
Chief of Criminal Police; Deputy Head of the National Police of
Ukraine — Head of the staff; Deputy Head of the National Police of
Ukraine.
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CONCLUSIONS

Information security is the direction of the state information policy
that characterizes the state of ensuring personal, social and the state
interests, determined on the legislative level, which creates the proper
conditions for the formation and development of the information space
of Ukraine, ensure information citizens’ rights and freedoms, identifies,
prevents and neutralises. threats to national interests in the information
area. At the same time, the police are not the leading actors of
information security, but it is precisely on the effectiveness of its
activities in this area that directly depends on the observance of
procedural mechanisms for the collection of evidence in electronic form,
the optimization of forms and methods of identification and fixing
offenses committed in cyberspace, making expert researches.

The areas of police activity, which contain official information,
include: 1) the scope of operational-search activities and pre-trial
investigation, the scope of operational and technical measures; 2) the
area of counteraction to terrorism and extremist manifestations; 3) the
scope of duty of parts; 4) the area of public security and order
maintenance; 5) the scope of protection of court employees, law
enforcement agencies, participants in the criminal procedure and other
persons; 6) the scope of the fight against certain types of crimes; 7) area
of work with personnel; 8) the scope of mobilization work, territorial
defense and civil protection; 9) area of communication, information-
telecommunication and computer networks; 10) area of state secrets
protection; 11) the scope of cryptographic protection of information. The
content of the official information in each sphere is disclosed.

Elements of the mechanism of administrative and legal support for
the circulation of information with restricted access in the bodies of the
National Police of Ukraine are: 1) administrative and legal rules
regulating social relations arising from the receiving, storage,
distribution and access to restricted information by police bodies and
units; 2) bodies that enter into relations with citizens and among
themselves in relation to the circulation of information with restricted
access; 3) forms and methods of the activities of the police and other
agencies regarding the circulation of information with restricted access
in its system, ensuring citizens’ rights in the field of information
observing established restrictions.

256



SUMMARY

The article deals with study of the essence and peculiarities of the
administrative and legal ensuring of state information policy by the
bodies of the National Police of Ukraine. The general characteristic of
the subjects of providing state information policy has been given. The
peculiarities of the administrative and legal status of the police agencies
as subjects of state information policy ensuring have been studied. The
purpose and tasks of the police agencies' activity in implementing the
state information policy of Ukraine have been determined. The functions
of the police agencies regarding the state information policy of Ukraine
have been specified; the specifics of their implementation have been
outlined. The tasks and functions of the units of organizational and
analytical support and operative reaction of the police bodies of Ukraine
have been exposed. The article described features of the information
circulation providing by the units of information and analytical support
and operational response of the police agencies of Ukraine. The
peculiarities of organization of documentary support of police bodies of
Ukraine have been revealed. The directions of improvement of the
organizational and legal principles of ensuring state information policy
in the police bodies of Ukraine have been proposed. The mechanism of
administrative and legal support of information with restricted access in
police agencies of Ukraine has been analyzed, on the basis of which
proposals for optimization of administrative and legal ensuring of
information security in police agencies have been developed.
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METHODOLOGY OF STUDY OF ADMINISTRATIVE
AND LEGAL FORMS OF MANAGEMENT IN ENSURING
OF ENVIRONMENTAL SAFETY OF THE COUNTRY

Yemets L. O., Yatsyshyn M. M.

INTRODUCTION

The signing in 2014 of the Association Agreement between
Ukraine and the European Union has actualized the issue of
establishing cooperation on environmental issues, strengthening the
environmental activities of each of the parties (in particular in the field
of environmental management), integration of environmental policy in
other areas of state policy. In Ukraine, the state of environmental safety
IS being negatively influenced by a number of factors today, in
particular: the imperfection of the existing system of public
administration in the field of environmental protection from the
beginning of the 90s of the last century and the ensuring of
environmental safety, duplication of environmental and economic
functions by various subjects of management in this area; adoption of
separate management decisions without taking into account their
environmental consequences; insufficient activity of civil society
institutions in the processes of formation of environmental legislation
and control over its observance as subjects of management in the field
of ensuring environmental safety, as well as subjects of industrial and
transport infrastructure, etc. In view of this, the importance of raising
the level of environmental safety by strengthening the role of
environmental management in the system of public administration with
the use of an arsenal of administrative and legal means. Due to the
management carried out by the relevant actors, the country's
environmental safety system is not only maintained in good condition,
but also made much more stable and more resistant to any dangers of
natural or man-made nature.
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1. The Essence of Management in the Field of Ensuring the
Ecological Safety of the Country and its Significance

For the development of a meaningful and systematic scientific view
of the administrative and legal principles of management regarding the
ensuring of environmental safety of the country, attention should be paid
to the question of the essence and content of management in this area.
That is the phenomenon that underlies all the rules regulated by the
administrative law of the subjects of relations regarding the ensuring of
environmental security of the country.

1. The importance of this phenomenon is quite significant, because,
as it is noted, either one or another system not only maintains its
integrity, but also optimizes its functioning. For example, specialists
draw attention to the fact that state environmental policy is the
regulatory sphere of society, within which the state, through the system
of institutions, carries out activities aimed at the formation of an
environment whose quality would ensure the possibility of sustainable
development'. That is, due to the management of the relevant subjects,
the system of ecological safety of the country is not only maintained in
the proper condition, but also made much more stable and more resistant
to any dangers of natural or man-made nature. In particular, the
importance of governance indicates that it is a complex and universal
social phenomenon, since the development of society, its individual
spheres is impossible without the establishment and implementation of a
certain set of laws, rules, norms, the algorithm of behavior of society as
a whole and its components in particular.

But first of all, we will make a distinction between concepts used by
scholars about the activity, in particular, the state, in describing the
phenomena associated with the regulation of certain social relations —
"regulation” and "management”. We agree that management in the field
of environmental protection is an integral part of social management,
and if one understands management in a broad sense, then it can be
defined as the activity of state bodies, local self-government bodies and
public organizations for the implementation of environmental protection
measures, and, accordingly, distinguish: state, self-government, public

! JTasop O. $I. AnMiHicTpaTHBHO-TIPABOBI 3acafy Aep/KABHOTO YIPABIiHHA y cdepi
peaiizallii eKoJOTYHO1 MOJITUKY B YKpaiHi : aBToped. auc... A-pa Hayk. Kuis, 2004. 36 c.
C. 18.
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administration®. The above, in particular, should also be attributed to the
specifics of the phenomenon under study. As we consider, taking into
account the fact that environmental safety is important both for the
individual, community, society, and for the country as a whole, then it
will be in a certain part to determine the subjects of its management.
And this should be attributed to the peculiarities of the organization and
implementation of this kind of management.

Specialists in the context of the above shows that this organizational
and regulatory influence of the state can be divided into two
components: political (political management — definition of strategic
goals, general policy and main tasks of implementation of the state
policy in the relevant sphere) and administrative (in fact, the mechanism
of implementation of the political course, formed by higher authorities,
where management is analyzed and distributed to organizational and
managerial components — planning, organization, management, control,
etc.)’. That is why we can speak of both state policy in the field of
ensuring the country's environmental safety and its own management of
its ensuring. But, as we believe, and as stated above, in essence these
phenomena act as components of a holistic organizational and regulatory
means of influencing the state on social processes in the field under
investigation.

As a confirmation of the appropriateness of allocating certain levels
of management in the area under study, we will outline the provisions of
such a program document as the Basic Principles (Strategies) of the
State Environmental Policy of Ukraine for the period up to 2020. This
act indicates that on the basis of these Fundamental Principles, national
action plans will be developed that are to be integrated into regional
socio-economic development programs and detailed at the level of
regional environmental protection plans as part of the process of
implementing state environmental policy”. In this example, we see that

? Koberpka H. P. Exornoriune npaBo Ykpainu : HaBd. moci6. 2-re BUA., mepepod. i
nonoB. Kuis : FOpinkom InTep, 2008. 352 c. C. 77-78.

3 Kyn 1O. O. IIpupona Ta CyTHICTh JI€paBHOTO YIpaBliHHS. 1eopis ma npakmuxa
oepoicasnozo  ynpasninna i micyesoeo camoepsaoysannsa. 2013. Nel. URL
http://nbuv.gov.ua/UJRN/Ttpdu_2013 1 24.

* TIpo OcHoOBHI 3acafy (CTpaTeriio) AP aBHOI €KOIOTIIHOT MOJITHKN YKpainu Ha
nepion g0 2020 poky: 3akon Ykpainu Big 21 rpyauas 2010 poxy Ne 2818-VI). Bioomocmi
Bepxosenoi Paou Yxpainu (BBP). 2011. Ne 26. Cr. 218. URL : http://zakon.rada.gov.ua/
laws/show/2818-17.
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the process of formation and implementation of the state environmental
policy has certain levels: conceptual — at the state level, programmatic —
at the level of national action plans, regional — at the level of local
environmental action plans.

The indicated division in general relates to the content of Art. 6 of
the Law of Ukraine "On Environmental Protection”, which provides for
the development and adoption of state target, intergovernmental, local
environmental programs. That is, considering these programs as a means
of management, management in this case can be divided into the
following levels: interstate, state, regional, local. In particular, it is
indicated that the classification of management in the sphere of
implementation of environmental state policy on the international,
national, local and public is the most extensive.

The analysis of the scientific point of view on this subject shows
that most scientists allocate three levels of governance in the
implementation of state environmental policy, including in terms of
environmental safety regulation: national, regional, local, or global,
national and local. Individual scientists allocate more levels. For
example, regarding the possibility of allocating the local level, it is
stated that the environmental quality management system is an integral
part of the general system of administrative management of enterprises
and organizations®. In particular, those of whom, whose activities have a
significant impact on the state of environmental safety at the local level.
We believe that in general such detail deserves attention, because
depending on the nature of the problems and threats to ecological safety,
precautionary measures at each of these levels can be taken precisely.

But, in our opinion, the most optimally on the basis of the
subjective-territorial criterion, as generally pointed out by O. Ya. Lazor
and other scholars would be to allocate the following levels of
management of ensuring the ecological security of the state: planetary,
interstate, state, regional, local. This should be attributed to the specific
features of the investigated varieties of public administration. The above
allocation of levels helps to identify the subjects and objects of such
management, its means and forms, the nature of relations that are subject
to regulation, methods of communication between the subject and object

> 3epkanos JI. B. Exonoriuna Gesmeka Ta 0XOpOHA TOBKULIS @ MoHorpadis. Kuis:
OcnoBa, 2012. 514 c. C. 5.
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of management, its regulatory and legal framework, as well as the
specifics Interrelationships between levels.

Thus, we may note beforehand that the management in the field of
ensuring the ecological safety of the state is characterized by the
following general features: 1) acts as a kind of social management, and
therefore, depending on the social subject, has its own forms (interstate,
state, self-government, public administration); 2) since it is carried out
within the state and for the fulfillment of its ecological function, it is
mainly implemented in the form of state management of ensuring the
ecological safety of the state; 3) exists in the form of a purposeful
organizational regulatory means of influencing the actions of the person,
the behavior of society, the state and development of social processes in
this area; 4) is embodied both in the ideological (political) direction of
management and in the administrative (organizational and
administrative) direction, which differ in content, significance and
subjects of implementation, but in its totality is an integral means of
regulating the object of management; 5) is carried out through the
activities of the system of the relevant actors (individuals, communities,
societies, states and their bodies, international organizations); 6) has its
own goal, since it is aimed at eliminating the danger to human health,
the formation of a safe environment, the possibility of preserving its
integrity and sustainable development, as well as the implementation of
the ecological function of the state; 7) is realized through a system of
elements that are interconnected.

More specifically, the purpose of management in the field of
environmental protection, including environmental safety as part of it,
determines Part 5 of Art. 16 of the Law of Ukraine "On Environment
Protection ". In particular, according to this article, its purpose is:
implementation of legislation, control over observance of environmental
safety requirements, ensuring effective and comprehensive measures on
environmental protection, rational use of natural resources, achieving
coherence of actions of state and public bodies in the field of
environmental protection environment®. That is, as can be noted from the
analysis of the article, the aim of management in the field of law is

® IIpo OXOpOHY HABKONMIIHKOrO TMPHPOJHOTO CEPENOBHINA : 3akoH YKpaiHM Bin
25 uepBHsa 1991 poky Ne 1264-XIl. Bioomocmi Bepxosnoi Paou Ykpainu (BBP). 1991.
Ne 41. Cr. 546.
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described by the legislator quite widely. It encompasses various aspects,
which, when analyzed more deeply, are nothing but separate areas of
activity in this area. And such a broad interpretation of the purpose of
management in the field of environmental protection provides grounds
for scientists to criticize this formulation.

Thus, since management in the field of ensuring environmental
safety of the state also has an administrative-legal nature, then its
significance for this sphere will have similar content. In particular, we
believe it will be related to the following: 1) defines the structure of the
mechanism of administrative-legal regulation of such an important
component of the implementation of the ecological function of the state,
which, of course, is the state's ecological safety; 2) has a regulatory
influence on the emergence, development and termination of legal
relations that arise in the state regarding the ensuring its environmental
safety; 3) ensures the proper functioning and effective implementation
by participants of environmental relations of rights and responsibilities
in the field of ensuring the country's environmental safety; 4) creates
conditions for the formation and proper implementation of the norms,
enshrined in normative legal acts, in a specific sphere of social
regulation; 5) creates conditions for the protection and protection of
environmental rights and freedoms of citizens, vital interests of society
and the state in this area.

2. Principles of Management in the Field

of Environmental Security of the Country
The specifics of the object of management affect the content of the
very means of influence on the development of the relationship. And the
features that characterize the systematic and complex nature of this
phenomenon, in the process of their ordering, require their mutual
harmonization, bringing to certain criteria and fulfilling numerous
requirements. Previously, the specifics of management in the field of
ensuring environmental safety of the state presupposes the need to
develop a unified approach to its organization and implementation,
necessitating the identification of basic guidelines for the implement-
tation of appropriate management activities in this area. And such
benchmarks should be considered those phenomena that have signs of
criteria and requirements, phenomena that have the properties of the
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common standards of organization and management in the identified
field, and are able to influence the whole of this area as a whole.
Proceeding from the above, we will establish the most significant
characteristics of the concept of "management principles”, and,
accordingly, the characteristics of the concept of "principles of
management of environmental security of the state." So, we believe, the
following should be attributed to them: 1) the principles of management
act as its main, initial provisions, which determine the management of
the system of activities, as well as determine the basis for the
establishment and functioning of the public administration in the field of
study in general ; 2) they are primary in relation to other management
positions and determine their content; 3) the principles of management
reflect the essential features of management, which are the basis for its
creation and implementation; 4) the principles of governance have the
nature of the rules, which should be guided by its subjects in the conduct
of management, and therefore their violation leads to improper
performance of its functions and, consequently, failure to achieve the
goal of governance in general; 5) principles are different in nature of
phenomena, because they determine different aspects and manifestations
of management, and therefore should speak about their particular set,
which in aggregate should form a system of principles of governance,
because only if they are united into a single system these principles can
ensure the formation of a single content and holistic purpose of a means
to streamline relations in the field of environmental security of the state.
In turn, the second kind of system of principles of public
administration is a group of structural principles, among which scientists
allocate: structural-target (consistency of goals of state administration
among themselves, consistency in achieving the whole set of goals of
public administration, etc.); structural-functional (compatibility of
functions within the competence of one body, concentration, which
determines the provision to one body of a set of management functions
and appropriate resources to provide powerful management action
directed to managed objects, etc.); structural-organizational (unity of the
system of state power, territorial-sectoral approach, which determines
the dependence of organizational structures from the territory,
production and service industries, etc.); structural-procedural principles
(conformity of elements (methods, forms and stages) of the management
of public administration bodies to their functions and organization,
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specification of management activity and personal responsibility for its
results, etc.). The analysis of this group of principles of public
administration makes it possible to point out that they are aimed at the
effective organization and implementation of management in the field of
ensuring environmental safety of the state as a whole, ensuring the
effectiveness and efficiency of its subjects. Their non-compliance leads
to the ineffectiveness of such activities, and consequently, the
impossibility of actually ensuring the state of the state of environmental
safety’. That is why the role of management principles is also in the
formation of effective models of behavior of the subjects of
management, including the subjects of management in the field of
ensuring the ecological safety of the state.

As we have noted, the system of branch management principles in
the field of ensuring environmental safety of the state form the principles
of environmental management. The importance of taking these ambush
into account is due to the inextricable link of environmental safety with
the state of the environment, and the fact that it is the task of harm to the
environment, as a rule, causes significant changes in the state of
environmental safety of the state. The experts note that the solution of
environmental problems is impossible without the perception of man as
a part of nature, which together forms a single whole, the development
of such generalized models and principles of behavior that realize the
spiritual and physical needs of man and, at the same time, encourage
ecologically safe activities, coordinated with the functioning of the
biosphere®. That is why the principles of ecological management
(management in the field of ecology), which certainly take into account
the specifics of the sector, have a significant impact on the efficiency
and effectiveness of the authorities and their officials in the field of
environmental security of the state.

Let's emphasize at the same time that beyond the legal mediation
and consolidation of environmental principles in the rules of law, the
principles of the investigated type of management will not have the same
properties of control influence, which should characterize the essence of
governance as such. In this context, we will agree that the content of the

! HepxaBHe ympaBniHHA : HaBdu. moci0. / A. @. Mempauk, O. FO. OGoneHChKUH,
A 1O. Bacina, JI. 1O. I'opzienko; 3a pen. A. @. Mensuuk. Kuis : 3nanns-IIpec, 2003. 343 c.

® Mipommmuenxo P. B. MexaHi3Mi IpaBoBOro 3a6€3MeUeHHs eKOIOTI9HOT TOMITHKY
Yxpainu. Jepocasne 6yoisnuymeo. 2014. Ne 2. URL : http://kbuapa.kharkov.ua.
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legal regulation of the management is to create the necessary legal
framework that would create the necessary conditions for the
functioning of the whole system of state bodies, fully regulate the
peculiarities of the division of functions between individual bodies and
units, and also ensure the specifics of their implementation of the
obligations imposed on their responsibilities®. That is precisely due to
the legal protection, including in the part of normative-legal
consolidation of the principles of management in the field of ensuring
environmental safety of the state, it, as a system of activities of the
relevant actors, receives conditions for the proper performance by these
subjects of its tasks and functions in this sphere. It is the legal security of
management in this area acts as a means of regulating the order,
conditions and grounds, forms and methods of management in the field.
And the consolidation of the relevant principles of this administration is
a guarantee of its legality, a condition for achieving the goal, as well as a
basis for assessing the results of activities in accordance with the criteria
set forth in the norms of law. Regarding normative legal acts in which,
we believe, the relevant basic rules regarding the organization and
implementation of management in the field of environmental security of
the state are given, the following examples can be cited. In particular, in
paragraph 36 of the "Regional Environmental Policy”, the main
directions of the state policy of Ukraine in the field of environmental
protection, use of natural resources and ensuring environmental safety,
approved by the Verkhovna Rada of Ukraine from 05.03.1998,
No. 188/98-VR, that the regional environmental policy should be based
on the following principles: compliance with national priorities in the
field of environmental protection and use of natural resources; ensuring
separation of powers between executive authorities; consideration of
environmental interests of other regions, including outside Ukraine,
in accordance with the intergovernmental agreements; the formation
of a mechanism for financial support of environmental activities
of the regions™.

? Besnanosa O. I. [IpaBoBe 3a0e3neueHHs yIPaBIiHHA OpraHaMy MOl Ykpainm.
Aominicmpamusgne npaso i npoyec. 2017. Ne 9 (259). C. 111-115. C. 114.

% TIpo OcroBHI HANIPAMH TePKABHOT MOMTHKE YKpAiHH y Taly3i OXOPOHH TOBKiLIS,
BUKOPHCTaHHS MPUPOJHUX PECypCiB Ta 3abe3nedeHHs ekoyoriyHoi Oe3neku : [locraHoBa
BepxoBuoi Pamun Ykpainu Bim 05.03.1998 Ne 188/98-BP. Bioomocmi Bepxoenoi Paou
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In turn, Art. 3 of the Law of Ukraine "On Environmental
Protection” contains the following basic principles of environmental
protection such as: a) mandatory compliance with environmental
standards, norms and limits for the use of natural resources in the
implementation of economic, managerial and other activities; c) the
precautionary nature of measures for the protection of the environment;
d) ecologization of material production; e) preservation of spatial and
species diversity and integrity of natural objects and complexes;
e) scientifically grounded harmonization of ecological, economic and
social interests of society; e) compulsory environmental impact
assessment; g) transparency and democracy in decision-making, the
implementation of which affects the state of the environment, the
formation of the ecological world outlook among the population;
h) scientifically substantiated normalization of the influence of economic
and other activities on the environment; i) free of charge for the general
use and payment of special use of natural resources for economic
activity; i) compensation for damage caused by violations of the
legislation on the protection of the environment; i) the decision of the
issues of environmental protection and use of natural resources taking
into account the degree of anthropogenic change of territories, the
combined effect of factors that negatively affect the environmental
situation; i) a combination of incentive measures and responsibility for
environmental protection; k) solving the problems of environmental
protection on the basis of wide-ranging interstate cooperation;
) establishment of environmental tax, rent for special use of natural
resources; m) taking into account the results of the strategic
environmental assessment.

From the analysis of the norms given and enshrined in the Main
directions of the state policy of Ukraine in the field of environmental
protection, use of natural resources and ensuring environmental safety,
the Basic principles (strategy) of the state environmental policy of
Ukraine for the period until 2020 and in Art. 3 of the Law of Ukraine
"On Environmental Protection”, it can be noted that at the same time,
among the principles of governance in this area are both the general
principles of public administration and special sectoral provisions that
have the nature of the basic principles for management in the field of
environmental protection. That is, we find a confirmation of the position
regarding the systemic and complex nature of the management
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principles in the field of ensuring the country's environmental safety. We
believe that this property is characteristic of all varieties of management
in different spheres of the state's implementation of its functions.

With regard to the specific principles of environmental safety
management, which reflect the main features of management in this
area, they are reflected in both legal acts and professional literature. So,
in relation to the principles of ecological safety, for example, in the Main
directions of state policy of Ukraine in the field of environmental
protection, use of natural resources and ensuring environmental safety,
approved by the Verkhovna Rada of Ukraine from 05.03.1998,
No. 188/98-VR, to the main Among them: selection of locations of
nuclear industry enterprises taking into account geological, hydrological,
landscape and meteorological characteristics of sites, biogeocoenoses,
density of population distribution; scientifically substantiated choice of
nuclear technologies, equipment and equipment; reduction of the
influence of natural sources of ionizing radiation on the health of the
population; reduction of the influence on the health of the population
and the environment of other harmful factors in the work of nuclear
industry enterprises in the project mode; taking into account the presence
of joint influence of nuclear and other economic activities on the health
of the population and the environment when choosing their location. As
the analysis of these provisions shows, they are mainly aimed at
determining the basic principles of the activities aimed at creating
conditions for ensuring environmental safety and preventing violations.

In turn, from the analysis of the provisions of Art. 3 of the Law of
Ukraine "On Environmental Protection” one can distinguish the
following principles of environmental protection, which can be fully
considered as the principles of governance in the field of environmental
security of the state. In particular, we will include such provisions as:
a) priority of the requirements of environmental safety; b) guaranteeing
an environmentally safe environment for people's life and health;
¢) transparency and democracy in making decisions, the implementation
of which affects the state of the environment, the formation of the
ecological world outlook among the population; d) scientifically
grounded valuation of the influence of economic and other activities on
the natural environment.
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3. Functions of Management in the Field
of Environmental Safety of the Country

The state, setting itself the task or assuming one or other
responsibilities, turns them into certain varieties, directions of its work.
Due to this static norms are transformed into dynamic forms of its activity
within the limits of its state administration. In this regard, it is noted that
the content of such management is a set of functions, which are called
functions of public administration. The peculiarity of the existence of these
management functions is that they, on the one hand, reflect its internal
content, and on the other hand, they are simultaneously embodied in the
external forms of activity of the subjects of management. For example, it is
indicated that the functions of the subject of public administration — the
main activities of this entity, forming the content of its activities™. That is
why the effective implementation of these activities and ensures the
achievement of the objective of the sectoral type of government we are
investigating, that is, the existence of such a state of the environment,
which prevents deterioration of the environmental situation and the
emergence of a danger to human health (Art. 50 of the Law of Ukraine "On
Protection the environment").

As a generalization of the study of the concept of the functions of
management, let's give our vision of the concept of "management functions
in the field of ensuring the state of ecological safety”, under which we
propose to understand the specific, homogeneous objects, contents and
means of realization of integral stable implemented on behalf of the state
by the subjects of management in accordance with the legislation of the
main directions of influence (their activity) on the state of development of
social relations on the ensuring of environmental safety of the state in order
to fulfill the tasks of state administration in and field.

We believe that the above definition systematically characterizes
the concept under investigation, distinguishes both its internal features
and external forms of manifestation (the integral, stable subjects carried
out on behalf of the state by the subjects of management in accordance
with the legislation, the main directions of their influence, activity), as
well as their role in the general mechanism management of ensuring the
environmental safety of the state (the state of development of public

! Menpuux P. C., besenko B. M. 3aranbue aJIMIHICTpaTHBHE MPaBO: HaBYAJIbHUM
nocioHuk / 3a 3ar. pea. P. C. Mensnuka. Kuis : Baite, 2014. 376 ¢. C. 181.
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relations and the fulfillment of the tasks of public administration in this
area). On this occasion, it is rightly pointed out that the functions are
actually an instrument that enters the organizational and structural
component of the legal status of the subject of public administration,
and, therefore, the exercise of the functions of the subject of public
administration by its structures guarantees the solving of tasks and
achievement of the main goal of this sub the object.

2. Regarding the subjects of the implementation of management
functions in the field of ensuring the country's ecological safety, taking into
account that this issue will be devoted to a separate part of the research, we
will only briefly characterize it. Yes, it is indicated that the Ministry of
Ecology and Natural Resources of Ukraine, the State Ecological Inspection
of Ukraine, the State Service for Geology and Subsoil, the State Agency
for Water Resources, the State Agency for Environmental Investments, the
Ministry of Agrarian Policy and Food of Ukraine are engaged in the
implementation of functions and tasks of the state management in the field
of nature use, State Agency of Land Resources and their territorial units,
local state administrations and local self-government bodies. That is, this
point of view not only emphasizes the predominantly state nature of
management in this area, although experts correctly distinguish state, self-
governing, public administration'®. The above position focuses on the fact
that such management is carried out by a large number of different state
bodies and other entities. And in this context, attention should be paid to
the correct and mutually agreed distribution of functions between
management entities in this area.

On the basis of the above and taking into account the analysis of the
views of scientists, we arrive at the conclusion that it is possible to
characterize the management functions in the field of ensuring the
ecological safety of the state as a certain interconnected system. This
provides the basis for their classification, which contributes to their
comprehensive vision in their relationship with such elements of the
administrative and legal principles of the characteristics of management in
the field of environmental security of the state as: objects of management
in this area (relations related to the use of the surrounding the natural

12 Koberpka H. P. JI03BinbHE i 1OrOBipHE peryTiOBaHHS BHKOPHCTAHHS TIPUPOTHIX
pecypciB B YKpaiHi: MUTaHHS Teopii Ta MpPaKTHUKU :@: MoHOTpadii. IBanHo-DpaHKIBCHK :
[Tpukapnar. Hau. yH-T iM. Bacuns Credanuxka, 2016. 271 c.
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environment, and relations related to the actions of authorized bodies and
other persons regarding the ensuring of environmental safety of the state);
the structure of the levels of governance in the field of ensuring the state's
ecological safety (planetary, interstate, state, regional, local); the structure
of the principles of management of ensuring the environmental safety of
the state (general, sectoral, special).

Scholars who considered the implementation of the functions of
public administration in the field of environmental protection, including
the management of environmental safety, leads to their subsequent
grouping. The generalization of the positions of scientists regarding the
classification of functions of public administration leads us to the
conclusion that the most optimal is the three-level classification of
functions on the basis of the content of management (in general,
management in this area, environmental management as the basis of
environmental safety, management of activities to prevent the violation
of the state of environmental safety ) On this basis, we propose the
following grouping of these functions: 1) general management functions
in the field of environmental safety; 2) sectoral environmental
management functions in the field of environmental safety; 3) special
security management functions in the field of environmental safety.

We believe that such a classification of functions to a greater extent
reflects the relationship between such phenomena as public
administration, management in the field of ecology and management of
environmental safety, and also gives the opportunity to more fully
identify the range of management entities whose activities in one aspect
or another is connected with providing of ecological safety of the state.
In addition, the given classification in a certain part correlates with the
system of foundations in this area. We believe that the ensuring of
ecological safety of the state as part of the implementation of its
ecological function should also be based on the principles of
environmental protection (Article 3 of the Law of Ukraine "On
Environmental Protection™), and therefore it should include sectoral
principles and functions (Art. 16 of the Law of Ukraine "On
Environmental Protection™). Accordingly, the existing directions of
influence (activities) of the subjects of management of ensuring the
ecological safety of the state — the functions of management in this area,
should be divided into three groups and get their proper legal
consolidation.
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Along with the main functions of management, scientists allocate
and auxiliary functions. Among them, in particular, include the
following directions of activity of the subjects of management:
logistical, economic and financial (financial), legal, personnel, social
security, social protection of system workers and the function of
motivation™®. The main purpose of the auxiliary functions, as stated
above, is to create conditions and ensure the effective functioning of the
management entity, the implementation of its management functions,
maintenance of internal system communications and links with the
object of management.

With regard to the sectoral environmental management functions in
the field of environmental safety, their content is determined by the
peculiarities of the object of management, or, as specified in the
literature, special functions characterize the features of a particular
subject or object of management'. First of all pay attention to the
provisions of Art. 16 of the Law of Ukraine "On the Protection of the
Environment”. This provision stipulates that environmental protection
management is to implement observation, research, strategic
environmental assessment, environmental impact assessment, control,
forecasting, programming, informing and other executive-management
activities in this area. The analysis of these functions shows that their
content is a special direction of the activities of authorized bodies and
their officials, which are aimed at the implementation of the tasks of the
legislation on environmental protection (Art. 1 of the Law of Ukraine
"On Environmental Protection™). And part of these tasks, along with the
regulation of relations in the field of protection, use and reproduction of
natural resources, is to ensure environmental safety.

The last group of functions that we are studying is the special
security functions of management in the field of ensuring the ecological
security of the state. To their number, we believe, should include the
directions of activities of management entities, which directly affect the
social relations that are related or conditioned by the ensuring of
environmental security of the state.

B3 Andpopos C. M., Bamenko C. B., Jlonromonosa M. M., Kymin A. I1. Anmimicr-
paTuBHE NpaBo. 3araibHa 4acTuHa : HaBd. noci6. Kuis: Llentp yuboBoi nitepatypu, 2011.
216 c. C. 38, 60.

Y Masmos JI. M. AZMiHICTpaTUBHE TpaBo: 3arajbHa YacTHHA: KOHCIEKT JIEKIIIH.
Kuis : MAVII, 2007. 136 c. C. 60.
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CONCLUSIONS

Considering the importance of environmental safety for people's
health, ensuring their interests, rights and freedoms, the interests of
society and the country, and also taking into account the impact of the
state of environmental safety on the vital aspects of the functioning of
the state, the state of its national security, phenomena, relations and
Conditions related to environmental safety are subject to mandatory
legal regulation. In the field of ensuring the ecological safety of the state
the object of administrative and legal regulation is, in particular, social
relations in the form of behavior and actions of people who take place in
connection with the ensuring by subjects of public authority, primarily
public administration, environmental rights and freedoms of the man and
the citizen, the interests of society and the state. Management in the field
of ensuring the ecological safety of the state should be attributed to
varieties of social management, since its object is mainly the behavior of
people in relations that arise, develop and cease to exist when the state
implements its environmental policy in terms of ensuring the country's
ecological safety.

The internal structure of management in the field of ensuring the
ecological safety of the state is its object, subject and means of
management. Thus, the object of management by the authorized bodies
as its subjects in the field of environmental safety of the state are: the
environment, its state and behavior (actions) of participants in
environmental legal relations.

The importance of management in the field of ensuring the
country's environmental safety is manifested in the following aspects:
organizational (defines the content of the mechanism of
administrative-legal regulation), normative (creates the needs and
conditions for the formation and implementation of administrative-
legal norms), regulatory (regulates the emergence, development and
termination of legal relations) , security (creates conditions for the
protection and protection of environmental rights and freedoms, the
interests of society and the state).

SUMMARY

The article deals with analysis of administrative and legal principles
of management in the field of ensuring the ecological safety of the
country. The essence of ecological safety as an object of administrative-
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legal regulation has been determined. It has been established that in the
field of ensuring environmental safety of the country the object of
administrative-legal regulation is social relations in the form of behavior
and actions of people who take place in connection with ensuring by the
subjects of public authority, primarily public administration,
environmental rights and freedoms of the man and the citizen, the
interests of society and the country in this area. The author has reasoned
that the importance of management in the field of ensuring the
ecological safety of the country manifests itself in the following aspects:
organizational (defines the content of the mechanism of administrative-
legal regulation), normative (creates requirements and conditions for the
formation and implementation of administrative-legal rules), regulatory
(regulates the emergence, development and termination of legal
relations), secure (creates conditions for protection and safeguard of
environmental rights and freedoms, interests of society and the country).
The classification of principles of management of the ensuring of
environmental safety of the country to the general (principles of public
administration), sectoral (principles of management in the field of
environmental protection in general and in the field of ecology in
particular) and special (principles of direct management in the
investigated sphere reflecting its specific features) has been proposed.
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