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RESOLVING THE CONFLICT OF INTERESTS AS A MEANS
OF PREVENTING CORRUPTION RISKS DURING CUSTOMS
PROCEDURES
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Postgraduate student at the Department of Administrative Law
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Kharkiv, Ukraine

Anti-corruption in the customs sphere is inextricably linked to the settlement
of conflicts of interest as a means of preventing corruption risks in the
implementation of customs procedures. In the clarifications of the Ministry
of Justice of Ukraine dated April 12, 2011 according to the criterion of the
prevalence of corruption risks, indicates such a category as the conflict
of interests of public officials. It is worth noting that in the State Anti-Corruption
Program for 2023-2025, it is determined that the shortcomings of the legislation
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limit the possibilities of minimizing corruption due to the emergence
of a conflict of interests. Attention should also be paid to the fact that according
to the criterion of the prevalence of corruption risks of civil servants
in the Methodological recommendations “Prevention and counteraction
of corruption in state bodies and local self-government bodies”, prepared by the
Ministry of Justice of Ukraine on October 9, 2013, priority was given to the
presence of a conflict of interests. The importance of researching the
administrative and legal principles of preventing conflicts of interest in the
activities of customs baodies is indicated by separate scientific works [1], judicial
bodies [2], highlighting the occurrence of conflicts of interests as a component
of preventing corruption risks in the activities of law enforcement bodies [3], etc.
In scientific works, there are isolated works on the legal nature of the prevention
and settlement of conflicts of interest in customs authorities. The above indicates
the scientific novelty of this work. However, the authors investigated the
category "conflict in state customs affairs”, but within the category "customs
dispute”. In particular, researchers studied the legal nature and signs of conflict
in the field of customs legal relations as prerequisites for the emergence of a
customs dispute [4]. Currently, the study of the signs and essence of the conflict
of interests and its components in the implementation of customs procedures
as a type of corruption risk within the limits of its administrative and legal
support and acquires actual importance in modern conditions, and remains
insufficiently researched in customs law.

According to Article 569 of the Customs Code of Ukraine, officials
of customs authorities are civil servants. The provisions of the Law of Ukraine
"On Civil Service" outline the duties of a civil servant, among which it is
indicated: to prevent the emergence of a real, potential conflict of interests
during civil service (Article 8). The basis for determining the essence of the
conflict of interests as a means of preventing corruption risks in the
implementation of customs procedures is the separation of private and public
interest of civil servants of customs authorities [5, p.114]. Thus, Article 8
of Recommendation No. R (2000) 10 of the Council of Europe "Model Code
of Conduct for Civil Servants" states that a civil servant should not allow his
personal interests to conflict with his public office. Avoiding such conflicts —
real, potential or possible — is his duty.

The provisions of international standards on the prevention of conflicts

of interest as a means of preventing corruption risks during customs
procedures were implemented into the Law of Ukraine "On Prevention
of Corruption" dated October 14, 2014. No. 1893-IX, and differentiated the
definition of "conflict of interest" by distinguishing its two types (1) real and
(2) potential conflict of interest. This legislative act does not contain an
understanding of the essence of the “conflict of interests” category, and this
category is not provided for in the 2012 Customs Code of Ukraine.
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The categories of "conflict” and "conflict of interests" are defined differently
in scientific works. The legal construction of "conflict of interests in the
implementation of customs procedures™ remains undefined, as well as its signs
and components have not been established. In particular, the Law of Ukraine
"On Prevention of Corruption” dated October 14, 2014. No. 1893-1X indicates
the separation of two types of conflict of interest: (1) real conflict of interest;
(2) potential conflict of interest.

The requirements and procedure for the prevention of conflicts of interest,
in addition to the above legislative acts, are detailed in the Methodological
recommendations of the National Agency for the Prevention of Corruption dated
January 12, 2024 under No. 2 entitled "Regarding the application of certain
provisions of the Law of Ukraine "On the Prevention of Corruption™ regarding
the prevention and settlement of conflicts of interest, compliance restrictions on
the prevention of corruption”. And also in the Methodological recommendations
of the Ministry of Finance of Ukraine dated May 21, 2024 No. 253, which cover
the sphere of customs affairs, in particular, in the implementation of customs
procedures. Based on the analysis of the provisions of the Methodological
Recommendations of the Ministry of Finance of Ukraine dated May 21, 2024
No. 253, the following are the components of a conflict of interest in the state
customs affairs (real, potential) in the implementation of customs procedures:
(1) private interest, (2) discretionary official or representative powers
(at the same time, the professional duties of a public servant and his powers
as a manager are also important), (3) the existence of a conflict between private
interest and authority. Thus, the definition of the concept of "private interest”
is given in the Law of Ukraine "On Prevention of Corruption” dated October 14,
2014 No. 1700-VII, which creates a number of legal problems when solving
issues related to the presence (or absence) of a conflict of interest in the activities
of a civil servant of customs authorities when carrying out customs procedures,
obliged to take measures for its prevention and settlement. And they also have
ambiguous judicial practice on these issues.

Thus, according to the provisions of the Law of Ukraine "On Prevention
of Corruption" dated October 14, 2014 No. 1700-VII, the following measures
are provided for: 1) restrictions on the use of official powers or one's position
(Article 22); 2) restrictions on receiving gifts (Article 23); 3) prevention
of receiving an unlawful benefit or a gift and dealing with them (Article 24);
4) restrictions on co-operation and co-operation with other types of activities
(Article 25); 5) restrictions after termination of activities related to the
performance of functions of the state, local self-government (Article 26);
6) restrictions on the joint work of relatives (Article 27). Chapter V "Prevention
and settlement of conflicts of interest” of the Law of Ukraine "On Prevention of
Corruption" dated October 14, 2014 No. 1700-VII is devoted to external and
independent conflict settlement measures. The above provisions also cover
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methods of settlement and prevention of conflict of interests during customs
procedures.

With regard to individual court decisions on the settlement and prevention
of conflicts of interest in the implementation of customs procedures. As we
indicated, it has an ambiguous judicial practice. Thus, the case materials of the
Administrative Court of Cassation under No. 821/1532/17 concerned the
dismissal of the plaintiff from the post of Kherson customs inspector due to his
alleged violation of the requirements to prevent conflicts of interest when he
signed the application for the award of his stepson, who was under his temporary
supervision [6]. The plaintiff in this case, under No. 821/1532/17, appealed
to the court with a claim for recognition as illegal and annulment of the orders
for his dismissal, reinstatement and collection of earnings for the period of
forced absenteeism. The court found that the dismissal of the plaintiff on the
basis of a conflict of interest was illegal, since no actual conflict of interest was
found. In another example, the inspector of the department of customs clearance
of the customs post informed the head of the Odesa customs office about the
absence of a conflict of interest when performing the duties of this position and
that in the event of a conflict of interest, she undertakes to take measures
to prevent a conflict of interest.

During the implementation of customs formalities and customs clearance
of the customs declaration, the inspector of the customs clearance department
of the customs post had a real conflict of interests, which consisted in
a contradiction between her private interest and her official powers, that affected
the objectivity or impartiality of decision-making during the implementation of
customs formalities (declared the goods at the customs post, the owner of which
is the sister of an official of the customs body), did not report the existence
of a real conflict of interest [7]. That is, the inspector of the customs post did not
report that she had a real conflict of interest, that is, she deliberately violated
Articles 28, 35 of the Law of Ukraine "On Prevention of Corruption”.
The inspector of the customs body did not admit guilt and asked to close
the proceedings in the absence of an administrative offense and the expiration

of the terms of administrative liability. In the analyzed case, the court closed
the proceedings due to the expiration of the terms of bringing to administrative
responsibility. The question of the presence or absence of an administrative
offense in a person's actions was not resolved [7]. Therefore, a conflict
of interests in the implementation of customs procedures should be considered as
a situation where a person has a private interest in the implementation
of customs procedures in which he performs his official powers, which may
affect or has affected the objectivity or impartiality of his decision-making or the
performance or non-performance of actions during the execution of the specified
powers in the implementation of customs procedures. Types of conflict
of interests in the implementation of customs procedures, based on the
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provisions of the Law of Ukraine "On Prevention of Corruption”, should
include: (1) potential conflict of interests and (2) real conflict of interests.
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MPOBJEMMU IMOHATTSA, CYTHOCTI TA IIPABOBOI TPUPOIN
TMPABOBIJTHOCHH B C®EPI IHOOPMAIIMHUX TEXHOJIOTTA
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Mischapoonuil eymanimapHuil yHieepcumem
M. Odeca, Yrpaina

[paBoBigHOCHHH, OE3MIEPEUHO, € OJHIEIO 13 BAXKIMBUX Ta KOHKPETHUX (HOpM
comjanbHOro OyTTsi TmpaBa. BOHM pO3KpHBaIOTh, POOJISITH  MPEIMETHO
BU3HAYEHHUM IIPOLIEC BTUICHHS MPAaBOBHX HOPM B CycHiibHe KUTTs. [IpaBo sk
3arajlbHO-COLliaJIbHE SIBUILE MPOSIBIISE ce0e B HACTYITHMX KIFOYOBHX cdepax:
MPABOCBIZIOMICTh, TIPABOBI HOPMH Ta TpaBoBi BimHOcHHH. [IpaBOBimHOCHHHM —
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