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INTERNATIONAL AND FOREIGN EXPERIENCE
OF LEGAL REGULATION OF THE PROCESS
OF INFORMATION SUPPORT OF PUBLIC
ADMINISTRATION BODIES IN THE CONDITIONS
OF DIGITIZATION OF PUBLIC ADMINISTRATION

Blinova A. A., Holovko K. V.

INTRODUCTION

Problem formulation. The Digital Economy and Ukrainian Society
Development Concept for 2018-2020 stipulates that the digitalization of
Ukraine will provide every citizen with access to information services.
“Digital” technologies in the public sector of Ukraine, emphasizes
I.V. Lopushinsky is the basis for reforming it and a potential example for
the whole country of how to take advantage of the digital world. Synergetic
potential of social, mobile, “cloud” technologies, as well as technologies of
data analysis and “Internet of things”, believes IV. Lopushinsky,
collectively capable of leading to transformational changes in public
administration and in general, that is, to make the public sector of Ukraine
efficient, reactive and valuable.® At the same time, the introduction of the
digitalization of public administration in Ukraine is, in our view, a
complex, long-lasting process that will require coordinated considerable
work of the authorities, society and business. However, this area of public
administration development is in demand and is being implemented in all
successful countries of the world. One of the features of the public
administration system in the EU member states, observes B.A. Kokhan, is
the presence of an electronic system of communication with citizens and
providing them with services. The phenomenon of e-government in the EU
is now well-established®. The concept of e-governance in the world is
closely linked to the digitalization of public administration and the digital
economy, as evidenced by a number of adopted international documents.

! JlonymmHcekuii 1.B. «Hmbpomsaum» SIK OCHOBA JIEP’)KAaBHOTO YMPABIIIHHS HA MUISAXY
TpaHcdopmallii Ta pehopMyBaHHs yKpaiHCHKOTO CyCIIiIbCTBa. Teopis Ta MpaKTHKa JepiKaB-
HOTO yIpaBlliHH 1 MiciieBoro camoBpsiyBanHs. 2018. Ne 2. C. URL: http://el-zbirn-du.at.ua/
2018 2/20.pdf.

Koxan b.A. AamiHicTpaTuBHI MOCIYTH B €JIEKTPOHHIN dopmi: gocBia kpain €C Tta
NEepCHEeKTHUBH PO3BUTKY B YkpaiHi. [IpaBo i cycminbcTBo. Ne 2 wactuna 2. 2019. C. 111-115.
URL: jrnl.nau.edu.ua/index.php/UV/article/download/.../14439.



The EU’s digital agenda adopted in 2010 is foreseen by 2020. Most
EU countries view this document as a framework and adopt appropriate
National Digital Society Development Programs for the next few years,
setting out medium-term and short-term priorities and indicators for
achieving the targets. For example, Germany has adopted the second such
program for 2017-2022°. The reforms taking place in the leading
countries are aimed at rationalizing the various areas of public
administration, notes T.L. Sivolapenko. The introduction of state-of-the-
art information technologies into the practical work of government
officials is a major means of reducing the cost of material and other
resources aimed at ensuring interaction between citizens, business and
government bodies®.

The modern global information society has gradually developed in
different countries of the world. Changing forms of production, the rapid
development of information and telecommunications and hardware,
computer technology, global electronic electronic networks have given rise
to modern trends such as the emergence of the digital economy,
e-democracy and governance. Human life is now closely linked to the
activities of public administration, the basis of which is the mutual
exchange of information.

The EU-Ukraine Association Agenda back in 2009 identified that the
parties are working together to prepare for the implementation of EU
acquis through the exchange of information and experience on imple-
menting the EU 12010 initiative to develop and implement e-strategies
in Ukraine, including the implementation of the National Development
Concept telecommunications and the state e-Ukraine program®. Annex
XVII-3 to Title IV of the Association Agreement has already obliged
Ukraine to implement a number of EU acts establishing common rules in
the market for electronic communications services. The Agreement
also stipulates that a roadmap for change should be adopted in this

® Iudposa amxernma Yipainun — 2020 («L{udposuii mopsaok aerHmii» — 2020): Konmern-
TyanbHi 3acaau (Bepcis 1.0). Ilepmioueprosi cdepu, iHIIIaTHBH, MPOEKTH «IIM(pOBi3aIii»
VYpainu 10 2020 poky: IIpoext URL: https://ucci.org.ua/uploads/files/58e78ee3¢c3922.pdf.

* Cuomamenko T.JI. JIOCATHEHHS Ta MEPCIEKTHBH IH(pOBI3aIii 1MyOIiYHOro
yrnpasminas B Ecronii. Theory and Practice of Public Administration. Ne 2(61). 2018.
URL.: http://kbuapa.kharkov.ua/e-book/tpdu/2018-2/doc/5/5_7.pdf.

[Topsimox aenHuii acomiamnii Ykpaina — €C g miATOTOBKH Ta CHPHUSHHS 1MILIE-
MEHTaIii YToIu mpo acoriamiro. «Ykpaina — €Bponeiicbkuii Coro3: 310paHHs MI>KHAPOHHUX
JI0roBOpiB  Ta iHmmX AokyMmeHTiB (1991-2009)». https://zakon.rada.gov.ua/laws/show/
994 990/print.
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comprehensive area’. The framework agreement of the European Union in
the field of the European Union in this area is the EU Framework Directive
[ 2002/21 on common legal frameworks in the field of electronic
communications networks and services, as well as a number of directives
and regulations’.

Ordinance of the Cabinet of Ministers of Ukraine # 649-r of Septem-
ber 20, 2017 “On Approval of the Concept of Development of E-Gover-
nance in Ukraine”, dated November 8, 2017 No. 797-p “On Approval of
the Concept of Development of E-Democracy in Ukraine and Action Plan
for its Implementation” and dated January 17, 2018, No. 67-p approval of
the Concept of development of the digital economy and society of Ukraine
for 2018-2020 and approval of the plan of measures for its implementation
“create prerequisites for the emergence of new goals, interests and needs
in the information sphere of public administration bodies, namely the
introduction: information and telecommunications iynyh systems for
decision-making and automation of administrative processes; digital
democracy, namely e-parliament information support, e-voting, e-justice,
e-mediation, e-referendums, e-consultations, e-petitions, e-political cam-
paigns, e-polls; the implementation of the concept of smart city — “Smart
City”; digital government platforms; blockchain concepts; ensuring
electronic interaction of state information resources and development of
interoperability infrastructure; the introduction of digitalisation of public
Institutions, multi-channel information and citizen engagement, the concept
of open data using electronic platforms, such as Civil Society and
Government, or the Unified System of Local Petitions; etc.*%'°. The above
examples are the results of the beginning of the process of digitalization of
public administration in Ukraine.

®Huni B €Bpomi ycmimHo pearisyerbes crpareris €aMHOro LH(POBOTO PHHKY —
Digital Single Market Strategy https://www.ukrinform.ua/rubric-economy/2364078-misia-
ocifruvati-ekonomiku-strategia-edinogo-cifrovogo-rinku.html.

’ Tam camo.

8 ITpo cxBasenHs Konnenuii po3BUTKY €IEKTPOHHOTO ypsiiyBaHHA B YKpaiHi: Posmo-
psmxenns Kabinera MinictpiB Ykpainu Big 20.09.2017 Ne 649-p : YpsinoBuil kyp’ep Bin
27.09.2017 — Ne 181.

® Ipo cxBanenns Komrtenuii po3BUTKY eleKTPOHHOI AeMoKparii B YKpaiHi Ta riany
3axoAiB moAo ii peam3sarii: Posnopsmkenns Kabinera MinictpiB Ykpainu Bia 8 nucromnasa
2017 p. Ne 797-p Il Ypsnosuii kyp’ep Big 17.11.2017 — Ne 217.

% [po cxpanenns Konmeniii po3BuTKy mudpoBoi eKOHOMIKH Ta CYCIbCTBa Y KpaiHK
Ha 2018-2020 poku Ta 3aTBEp KEHHS TUIAHY 3aXOJIB IIOA0 ii peamizamii: Po3nmopsmxeHHs
Kabinery MinictpiB Ykpaiau Big 17 ciuns 2018 p. Ne 67-p // YpsimoBuii xyp’ep Bix
11.05.2018 — Ne 88.



Regarding the above, we consider it necessary to support
I.V. Lopushinsky, who believes that “digitization” should be seen as a
tool, not an end in itself. Under the systematic state approach, “digital”
technologies will significantly stimulate the development of an open
information society as one of the essential factors for the development of
democracy in Ukraine, increase productivity, economic growth, job
creation, and improve the quality of life of Ukrainian citizens™*%
Regarding the above, in our opinion, particular attention should be paid to
the foreign and international experience of legal regulation of the
circulation of public information in the form of open data and public
information with limited access in the information support system of
public administration bodies.

1. The current state of legal regulation of the process of digitalization
of public administration in Ukraine

The decisive tendencies of the present in the activity of the bodies of
state administration and local self-government, emphasizes A.S. Tverdo-
khlib is to ensure maximum transparency of their activities, a service-
oriented approach to the provision of management and other state and
municipal services, approaching the everyday problems of ordinary
citizens and building on this basis trust relations, accountability and
control of the authorities of different hierarchical levels, implementation
of digital technologies in all spheres of public life and construction of the
newest digital infrastructure in response to the requirements and in
summons of the modern globalized world. Today, the implementation of
the principles of openness and transparency of the activity of power
structures, insists A.S. Hard bread is one of the important tasks for many
countries of the world. Each of these principles is a step-by-step process
towards achieving the ultimate goal, taking into account national
specificities and priorities, namely: combating corruption and improving
accountability, enhancing engagement and partnership between public

1 Jlonymmuucekuii [.B. «l{udposizaris» sK OCHOBa JEpKaBHOTO YIPABITIHHSA Ha
HUIIXy TpaHcdopmanii Ta peopMyBaHHS YKpaiHCHKOTO CYCHIJIbCTBA. Teopis Ta MpakTHKa
JIEp>KaBHOTO  yINpaBiiHHS 1 wMicieBoro camoBpsiayBanHa. 2018, Ne 2. C. URL:
http://el-zbirn-du.at.ua/2018_2/20.pdf.

12 [MudpoBa amkenma Yipainun — 2020 («{udposuii mopsaok mexuuiny — 2020):
Konnenryanesni 3acamu (Bepcis 1.0). Ilepuioueprosi cdhepu, iHIMIaTUBH, MPOEKTH «1udpo-
Bizamii» Ykpainu mo 2020 poky: IIpoekr URL: — Pexwum pnocrymy: https://ucci.org.ua/
uploads/files/58e78ee3c3922.pdf.
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authorities and civil society organizations, and making them more
accessible and accessible to civil society to improve management
services and more®.

The coherence of science and practice, the needs of society and
political will led to the implementation in Ukraine of the latest global
trends in the introduction of the concept of open data, through the adoption
of the Law of Ukraine “On Amendments to Some Laws of Ukraine on
Access to Public Information in the form of open data”**. Experts say the
possibilities of open data are endless. They are used to increase
transparency and efficiency of the state, as well as to develop the economy.

In 2017, international open source experts commented on Ukraine’s
achievements as a breakthrough year. According to the ranking of the
Global Open Data Index, compiled by the international non-governmental
organization Open Knowledge International, Ukraine ranked 31st and
improved its result by 23 positions compared to 2016. In the Open
Data Barometer ranking of the international non-governmental
organization World Wide Web Foundation, Ukraine ranked 44th and
improved its score by 18 positions. In these ratings, Ukraine overtook its
neighbors and some EU countries, including Italy, Greece, Portugal,
Croatia, Bulgaria and Poland. Ukraine received the most commendable
estimates for the openness of the state budget and expenditures,
purchases, the unified state register of legal entities, individual
entrepreneurs, public entities and national legislation™.

The Law of Ukraine “On Amendments to Certain Laws of Ukraine
on Access to Public Information in the Form of Open Data” states that
public information in the form of open data is public information in a
format that allows its automated processing by electronic means, free and
free access to it, as well as its further use. Anyone may freely copy,
publish, distribute, use, including commercially, in conjunction with other
information, or by incorporating public information in the form of open
data, with a mandatory link to the source of such information. Information
managers are obliged to provide public information in the form of open

13 Teepmoxni6 O.C. Meromonoris Ta MpakTUKa peaizailii KOHIENTY BIAKPUTHUX JaHUX
B OpraHax myoJiiuHoro ynpasmidas Ykpaiau. http://www.dridu.dp.ua/zbirnik/2017-02(18)/7.pdf.

14 IIpo BHeceHHS 3MIH 10 AEAKAX 3aKOHIB YKpaiHM MIONO AOCTVIIY JO ITyOIidHOL
iHdopmarii y hopmi BiIKpuTUX JaHuUX: 3akoH Ykpaiau Bix 9 kBiTHA 2015 poky Ne 319-VIII.
Bimomocti BepxoBuoi Pagu Ykpainu Big 19.06.2015. 2015 p. Ne 25. Crop. 1357. Crarrs 192.

® Binkpuri gani: micts mepemor 2017 poxy. URL: https://www.epravda.com.ua/rus/
columns/2018/01/11/632868/.



data upon request, to publish and regularly update it on a single
government open data portal and on their websites™.

In early 2017, the State Agency for Electronic Governance
consulted with businesses and NGOs on expanding the number of
mandatory opening kits. At the end of December, the government
approved an updated resolution # 835. It doubles the number of datasets
from 302 to 600 and improves the standards for their disclosure in the
form of open data. As a result, the Government of Ukraine adopted a
decree “On approval of the Regulation on data sets to be disclosed in the
form of open data”, which specified specific provisions of the said law,
in particular, defined the requirements for the format and structure of
data sets to be disclosed in the form of open data, and the procedure for
their publication, as well as a list of such datasets’, and a year later,
Ukraine joined the International Open Data Charter™®, committing itself
to ensure the implementation of its core data principles: openness by
default; timeliness and completeness; accessibility and convenience;
comparability and interoperability; improved governance and citizen
engagement; inclusive development and innovation®. On November 30,
2016, the Cabinet of Ministers of Ukraine approved the Procedure for
Maintaining a Single State Open Source Web Portal® in order to provide
access to public information in the form of open data and interact with
users about it. One of the priorities of public policy in this area is to
improve the principles of open data development, the requirements for
the format and structure of data sets to be disclosed in the form of open
data, the frequency of updating, as well as the list of such data sets,
increasing responsibility for non-disclosure and non-disclosure

16 IIpo BHeceHHs 3MIH 1O HOEIKHX 3aKOHIB YKpaiHU I0J0 AOCTYNYy J0 NyOJiYHOi
iHpopMmarii y hopmi BIIKpUTUX JaHUX: 3akoH YKpaiau Bix 9 kBiTHA 2015 poky Ne 319-VIII.
Binomocti Bepxosnoi Pangu Ykpainu Bin 19.06.2015. 2015 p. Ne 25. Ctop. 1357. Cratra 192.

7 Ipo 3arBepmxenns IT0I0KEHHS IPO HAGOPH JAHKX, SIKi I UTATal0Th OMPHITIOHEHHIO
y dopmi Bigkputux nanux : [locranoBa KaGinery MinictpiB Ykpainu Bix 21 xoBt. 2015 p.
No 835 // 3akononmaBctBo YKpainu. — Pexxum moctymy : http://zakon.rada.gov.ua/laws/show/
835-2015-m.

8 Nesxi muranus npueaHaHHs 10 MiKHapoAaHOi XapTii BIAKPUTHX NAaHUX : PO3IIO-
psmxenns Kabinery MinictpiB Ykpainu Big 22 Bepec. 2016 p. Ne 686-p // Ypsin. kyp’ep. —
2016. — 20 xoBT. — Ne 196.

19 The International Open Data Charter. — Access mode : https://opendatacharter.net.

20 Jlesiki muTaHHS ONPIUTIOAHEHHS TyosiuHo1 iHdopmartii y hopmi BIIKPUTHX aHUX.
[Toctanoa Kabinery MinictpiB Ykpainu Big 30 nmucromama 2016 p. Ne 867. Ypsmosuit
Kyp’ep Bix 19.12.2016. Ne 239.
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of information open data form®'. Existence and dissemination of this
kind of data, considers A.S. Tverdokhlib, enables the public, including in
the face of civil society institutions, to control and monitor the activities
of public bodies of different organizational and hierarchical levels —
from local to national, and the state — to involve their citizens in the
direct management of public affairs, developing of public-public
interaction, taking it to the next level by applying the latest achievements
of modern information and telecommunication technologies, contri-
buting to the very appearance of a synergistic effect, when it becomes
possible to solve new, non-obvious problems using interrelated open
data and the latest software solutions, because the data needed for
analysis and generalization is accessible to anyone at any time and can
be used with any purpose not prohibited by law®.

These processes are also implemented at the local level. Open data
has begun to develop intensively at the local level, which is particularly
relevant for decentralization reform. The Lviv City Council has published
over 300 datasets, the Dnieper City Council has published over 100 sets,
and Lviv, Chernivtsi, Dnipro, Vinnitsa and Drohobych have joined the
International Open Data Charter. For 2017, a record number of tools and
analytics have been created in a variety of areas to support managerial
decision-making®.

The tool “Takeoff allowed” provides an estimate of the number of
free frequencies on international aviation routes, “Winter is near” allows
you to monitor whether a power plant is implementing a coal storage plan,
and “Women and Men in Leadership” addresses gender equality.
Throughout the year, Opendatabot has published analytics that help to
better understand Ukrainian business — from the number of new
companies to the amount of tax debt. These projects show the color and
variety of data usage, and enable citizens to benefit from large amounts of
data®. Increasing of society information needs and, accordingly, of public

21 [Tpo cxBanenus KoHremniii po3BUTKY €JIEKTPOHHOI eMOKparii B YKpaiHi Ta Tiany
3axoAiB moAo ii peam3zartii: Posnopsypkenns Kadinera MinictpiB Ykpainu Bija 8 nucromnasna
2017 B; Ne 797-p Il Ypsinouii kyp’ep Bin 17.11.2017. — Ne 21.

2 Teepnoxni6 O.C. Meromosyoriss Ta TpakTHKa peajizaimii KOHIENTY BIIKPUTHX
JIaHUX B OpraHax myOJiYHOro ympaBiiHHA Ykpainu. http://www.dridu.dp.ua/zbirnik/
2017-02(18)/7.pdf.

2% Bigkputi nani: wicts nepemor 2017 poky. URL: https://www.epravda.com.ua/rus/
columns/2018/01/11/632868/.

24 Tam camo.



administration bodies, produce the development of a significant number
of relevant technical tools in the field of public administration.

Efficiency of public administration in Ukraine in the conditions
of decrease in the number and quality of civil servants, parallel increase
of the number of tasks, initiatives, projects and at the same time
optimization of expenses on management, technologies, emphasizes V.
Lopushinsky means that the public sector, when looking for new forms
of life and ensuring continuity of its functioning, must rely on world
experience, which shows that significant economic effect, as well as
increasing the transparency and efficiency of public institutions can be
achieved through the unification and standardization of business
processes, and outsourcing non-core business functions. Governments in
many countries around the world are now making significant efforts to
maximize the unification of public administration processes,
centralization of national “digital” infrastructure, and the refusal (and
sometimes outright ban) of multiple, uncoordinated expenditures on the
automation of standard functions. There are a number of functions that 1V
has discovered. Lopushinsky, inherent in virtually any state institute or
enterprise, for example: human resources management (so-called
“personnel departments”), payroll, finance, budgeting, procurement, real
estate and lease management, maintenance and repair of equipment and
infrastructure, project management, document management, information
security and ICT infrastructure management and more. This list of typical
processes is quite large, and the idea of unifying them seems to be on the
surface. However, currently in Ukraine, each of the 75,000 spending units,
IV notes. Lopushinsky, independently obtains or develops a system
for automation of such processes, spends money on their support and
development, creation of a separate ICT infrastructure, solving issues of
information security and catastrophe resistance®. We fully agree with this
scientist that such a situation leads to unjustified spending of a huge
amount of budget funds and a complete impossibility of integration
of such decisions. This is contrary to the international principles of the
circulation of public information in the field of public administration
and should be orderly to the relevant foreign experience.

2 Jlomymmachkuit 1.B. «[{udposizartis» sk OCHOBaA JIepP)KaBHOTO YIIPABIIHHS Ha MUIIXY
Tpanchopmaiii Ta pedopmyBaHHS YKpaiHChKOro cycminectBa. http://el-zbirn-du.at.ua/
2018 _2/20.pdf.
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2. International and foreign experience in the legal regulation

of the use of public information by public administration bodies

in the form of open data and information with restricted access

In our view, the progress of legal regulation of the digitalization of
public administration in Ukraine was facilitated by the use of positive
foreign and international experience of legal regulation of public relations
in the sphere of public information circulation, principles of its elabora-
tion by public administration bodies, determination of the boundaries of
access to such information, and the beginning of the process of creation of
such information. digital economy, e-government, justice, administration
to build digital nations and global information society.

As stated in Recommendation No. R (81) 19 of the Committee
of Ministers of the Council of Europe 1981 “On Access to Information
held by Public Authorities”, it is generally recognized that a democratic
system can function most effectively only when the public is fully
informed. Moreover, because of social and technological development,
modern life has become so complex that public authorities often have a
wealth of documents and information of public interest and importance.
In order to ensure adequate participation of all in public life, it is
necessary to ensure, with inevitable exceptions and restrictions, public
access to information held by public authorities at all levels®.
This document also defined the regularity of bilateral functioning of
information exchange between public authorities and a person, which
positively affects both the work of public authorities and human life. This
is driven by the need for the public and the public to access information
held by public authorities to exercise most of their rights and protect their
interests. Also, the definition of rules for access to public information and
the maximum information openness of public authorities have a positive
impact on public administration activities, as it allows for closer
communication with people and the public, as well as responding
promptly to changes in society and the economy.

The work of international governmental and non-governmental
organizations in the field of protection of the right to access to public
information has resulted in a number of international legal acts, which

26 [Tpo moctyn o iH(OpMaIlii, 0 3HAXOAUTHCS y PO3MOPSHKCHHI JIePKaBHUX OPTaHiB:
Pexomenpariss Ne R (81) 19 Kowmitery Minictpie Pagu €sponm 1981 p. [Enexrpon-
uuii  pecypc]. URL: http://cedem.org.ua/library/re81-19-pro-dostup-do-informatsiyi-shho-
znahodytsya-u-rozporyadzhenni-derzhavnyh-organiv/



both relate to the exercise of the right of citizens to access information
and determine the limits of such free access by establishing rules for the
use of restricted information. The first group of international legal acts
include the following: the Universal Declaration of Human Rights
1948%": The European Convention for the Protection of Human Rights
and Fundamental Freedoms®®; International Covenant on Civil and
Political Rights®®; The Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in Environmental
Matters (the Aarhus Convention)®; Okinawa Charter of the Global
Information Society®!; The Strasbourg Convention on the Protection of
Individuals with regard to Automatic Processing of Personal Data®
The Convention on Cybercrime®; Council of Europe Recommendation
of 1981 No.R (81)19 “On Access to Information held by Public
Authorities”*.

The list of international documents defining the rules for the
circulation of restricted information should include the Model Law on
Informatization, Information and Information Protection, adopted at the
Twenty-sixth Plenary Session of the CIS Inter-Parliamentary Assembly

*" 3aranpua neknapaitis mpaB moauHu 1948 p. [adopmariiiine 3aKOHOABCTBO:
30. 3aKOHO/IaB. aKTiB: y 6 T. / 3a 3ar. pen. 10. C. llemmyuenka, 1. C. Ymxka. Kuis: FOpus.
AymKa, 2005.T. 5: MlmHaponHo MIPaBOBI aKTH B lH(bOpMaI_III/IHII/I cdepi. C. 5-17.

® €Bponeiichka KOHBEHIIiSI TIPO 3aXHCT IPaB JIIOAMHH i OCHOBOIIOJOXKHHX CBOGOL
Bin 4 mucronaga 1950 p.: y pen. Bim 27 TtpaBHs 2009 p. [EnexkrponHuii pecypc].
URL: http /[zakonl.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=995 004.

2 MogenbHuil 3aK0H TIPO CBOGOLY iH(pOpMALi MiKHAPOXHOI HEypsIOBOI OpraHizarii
«Aptukiab 19». MikHapoaHi cTaHAapTH 3a0€3MEYeHHS CBOOOIW BUPAKEHHS TMOTJISIIB:
30. Hy6JIlKaLIII/I Aptuxmo 19 /3a pen. T. llleByenka, T. Onekcitok. Kuis: ®enike, 2008. 224 c.

%0 KomBenwist mpo xoctyIr 10 iHopMallii, y4acTh IPOMaAChKOCTI B IPOLIEC] IPHIHATTS
pillleHb Ta AOCTYN A0 MPaBOCYAIs 3 MUTaHb, IO CTOCYIOThCS AOBKULISA: paTtudikoBaHa
3akonom Ne 832-XIV Big 6 nmumas 1999 p. IlpaBoBe perymoBaHHsA 1H(pOpMAITIHHOT
nismeHOCTI B YKpaini: cranoMm Ha 1 ciuas 2001 p. / ynopsan. C. E. JleMcbkuii; Biam. pen.
C.IL HaBJIIOK Kuis: IOleKOM Iarep, 2001. C. 62-67.

31 OkinaBchka XapTis Ta00ankHOro iH(OPMAIHOTO CyCHiIbCTBAa BiJ 22 JUIHS
2000 1 URL: http://zakon.rada. gov. ua/cgi-bin/laws/main.cgi?nreg=998_163.

CrtpacOyp3bka KOHBEHIlISI MPO 3aXHUCT OCI0O CTOCOBHO aBTOMAaTH30BaHOi O0OpOOKH
naHuX ocoOucroro xapaktepy Bim 28 ciuas 1981 p. URL: http://conventions.coe.int/
Treaty/EN/Treatles/PDF/Ukralnlan/108 Ukrainian.pdf

% Koupenwis npo kiGep3nounHHicth Big 23.11.2001 p. [Enexkrponnmii pecypc].
URL.: http //zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=994 575

% Pexomenmamis Ne R (81) 19 mpo pmoctym gm0 iHdopMaIli, MO 3HAXOTUTHCS
Y PO3TIOPSIKEHHI JIepKaBHUX OpraHiB: npuitHaTta Komitrerom MinicTpiB 25 muctonaga 1981
Ha 340-ii 3ycTpiui 3acTymHHKiB MiHicTpiB; InctuTyr MemianpaBa. URL: http://www.medialaw.
kiev.ua/laws/laws_international/116.
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in 2005% and ratified in 2010 by the Convention in connection with
the automated processing of personal data®®. The principles contained
in the Convention are specified and extended by Directive 95/46/EC of
the European Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data
and on the free movement of such data® and Directive 97/66/EC
of the European Parliament and of the Council of 15 December 1997 on
the processing of personal data and the protection of the right to privacy in
the telecommunications sector®, which have not yet been ratified by
Ukraine, but which may be used to improve national legislation.

An important role in international documents is to harmonize national
legislation with EU legislation on procedures for the exchange of classified
information and to ensure the confidentiality of personal data®. The basis
for the development and adoption of national legislation on the protection
of personal data were international documents such as the Model Law on
Informatization, Information and Information Protection, adopted at the
Twenty-sixth plenary session of the CIS Inter-Parliamentary Assembly in
2005* and ratified in 2010. individuals in connection with the automated

% MozenbHblii 3aKkoH 06 nHpopmaTuzanuu, uHGoOpMAIUU W 3anuTe WHEHOPMAIIH:
[Mocranoenenne Ne 26-7 or 18 HostOps 2005 roma: HpuHAT HaA JABAALATH IIECTOM
IUIGHApHOM 3acefannu MexnapiaaMeHTckoi AccamOnen rocynapcTB-ydactHukoB CHI.
URL: http://zakon2.rada.gov.ua/laws/show/997_d09/print1329875570254855

3 [Ipo parudikamito KonBeHIii mpo 3axuct ocid y 3B’SI3Ky 3 aBTOMaTH30BaHOIO
00po0OKOI0 TTepCOHANbHKUX JaHuX Ta J[omaTkoBoro mpotokony a0 KonBentrii mpo 3axucT ocid
y 3B’SI3KY 3 aBTOMAaTH30BaHOI0 00POOKOIO MEPCOHATIBHUX JTAHUX CTOCOBHO OPTaHiB HATJISILY
Ta TPAHCKOPJOHHUX MOTOKIB JMaHMX: 3akoH Ykpainu Bix 6 nmunas 2010 p. Ne 2438-VI.
Binomocti BepxoBHoi Paagu Ykpainu. 2010. Ne 46. Cr. 542.

3 HupextuBa 95/46/€C €spomneticbkoro Ilapmamenty 1 Pagu «IIpo 3axuct ¢izuanux
oci0 mpu 00poOIll MEePCOHATBHUX JAaHWX 1 MPO BUIbHE MEPEMIMICHHsS TaKUX TaHUX» BiJ
24 xxoBTH 1995 poky. 3akonomaBctBo Ykpainu. URL: http://zakond.rada.gov.ua/laws/
show/994_242/print1359106886760987.

% CrocoBHO 0GPOOKHM MEPCOHANBHUX AHHX 1 3aXHCTy TpaBa HAa HEBTPYYAHHS
B 0COOHMCTE )KUTTS B TeIEKOMYHiKaliitHOMy cexTopi: JupektuBa 97/66/€C €Bponelicbkoro
[Tapmamenty 1 Pamm Bim 15 rpymas 1997 poky. 3akonomaBctBo VYikpainu. URL:
http://zakon2.rada.gov.ua/laws/show/994 243.

* nau niit «Ykpaina — €pornericbkuii Coro3». €Bporeiichbka MOJIITUKA CYCIJICTBA:
cxBaneHo KaGinerom MinictpiB Ykpainum 12.02.2005 p. URL: http://zakonl.rada.gov.ua/
laws/show/994 693/print 139090841663515.

%0 MogenbHblit 3aKkoH 00 nHpopmaTuzanuu, HHGOPMAIIUU MU 3aluTe WHPOpPMAIIUU:
[TocTanoBnenne Ne 26—7 ot 18 HOs10ps 2005 ro/a: MPUHAT HA IBAIATH IECTOM TUICHAPHOM
3acenannn MexnapiaMeHTCKol AccamOien rocynapctB-ydyactHukoB CHIT [DnexkTpoHHBIH
pecypc]. URL: http://zakon2.rada.gov.ua/laws/show/997_d09/print1329875570254855.
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processing of personal data*. The principles contained in the Convention
are specified and extended by Directive 95/46/EC of the European
Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free
movement of such data®® and Directive 97/66/EC Of the European
Parliament and of the Council of 15 December 1997 on the processing
of personal data and the protection of the right to privacy in the
telecommunications sector®®, which have not yet been ratified by Ukraine,
but which may be used to improve national legislation. In accordance with
these documents, most EU and CIS countries have issued their own
national laws: on activities with personal data in the medical, statistical,
government, journalistic, police and other fields.

The main principles of foreign policy that influence the formation
of national legislation on access to public information is to ensure the
integration of Ukraine into the European political, economic and legal
space in order to become a member of the European Union. In this regard,
there is a constant need for the exchange of public information between
Ukraine and the EU, intergovernmental organizations, and the
implementation of appropriate security measures provided for in the
relevant agreement between Ukraine and the European Union. At the same
time, Ukraine also sets foreign policy goals for rapprochement with NATO,
not excluding the possibility of Ukraine becoming a member of the
organization. This vector of the development of Ukraine’s foreign policy
influences the national legislation on access to public information and the
practice of its application. Important documents that define the content,
nature and the legal basis of Ukraine’s relations with NATO are the NATO
Partnership for Peace (PfP) Framework Document (launched January 10,
1994, Ukraine joined on February 8, 1994), the Special Partnership Charter
between NATO and Ukraine of July 9, 1997, the Declaration on its

' Kousenuist Mpo 3axHCT 0ci0 y 3B’SI3Ky 3 aBTOMAaTH30BaHOK OOpPOOKOIO Iepco-
HanmpHUX naHux: CrpacOypr, 28 ciuns 1981 poxy URL: http://zakon4.rada.gov.ua/laws/
show/994 326.

I[HpeKTHBa 95/46/€C €Bp0HeI/ICBKOFO HapnaMeHTy 1 Pamu «IIpo 3axucr (I)ISI/I‘IHI/IX
oci0 mpu 00poOI MEePCOHANBHUX AaHUX 1 MPO BITbHE MEPEMIIIEHHS TaKUX JAHHUX» BiJ
24 xoBTH 1995 poky. 3akonomaBctBo Ykpainum URL: http://zakond.rada.gov.ua/laws/
show/994 _242/print1359106886760987.

* CrocoBHoO 00poOKHM TEepCOHATPHUX JaHUX 1 3aXHCTy TpaBa Ha HEBTPyYaHHS
B 0COOMCTE KUTTS B TEICKOMYHIKaliiHOMY cekTopi: Jupekrusa 97/66/€C €Bporneichbkoro
[Mapnamenty 1 Pamm Bim 15 rpymnsa 1997 poky. 3akononmaBctBo Ykpainm. URL:
http://zakon2.rada.gov.ua/laws/show/994 243.
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Supplement of August 21, 2009, and the Law of Ukraine on the Principles
of Internal and Foreign Policy of July 1, 2010. In accordance with the
Declaration on the addition of the Charter, Annual National Programs of
Ukraine-NATO Cooperation (RNP) are also being developed under
the auspices of the KUN.

The main principles of foreign policy that influence the formation of
national legislation on access to public information is to ensure the
integration of Ukraine into the European political, economic and legal
space in order to become a member of the European Union™. In this
regard, there is a constant need for the exchange of public information
between Ukraine and the EU, intergovernmental organizations, and the
implementation of appropriate security measures provided for in the
relevant agreement between Ukraine and the European Union®. At the
same time, Ukraine also sets foreign policy goals for rapprochement with
NATO, not excluding the possibility of Ukraine becoming a member of
the organization®. This vector of the development of Ukraine’s foreign
policy influences the national legislation on access to public information
and the practice of its application*’. Important documents that define the
content, nature and the legal basis of Ukraine’s relations with NATO are
the NATO Partnership for Peace (PfP) Framework Document (launched
January 10, 1994, Ukraine joined on February 8, 1994)* the Special
Partnership Charter between NATO and Ukraine of July 9, 1997%, the
Declaration on its Supplement of August 21, 2009, and the Law of
Ukraine on the Principles of Internal and Foreign Policy of July 1, 2010°°.

* Tpo 3acamu BHYTPIIIHBOI 1 30BHINTHKOT MOJITUKHM : 3aKOH YKpaiHu Bijg 1 jaumHs

2010p Ne 2411-VI. Bigomocrti Bepxosnoi Panu Ykpainu. 2010. Ne 40. Cr. 527.

> Yroma mik Ykpainoo Ta €BporeiickkiuM COI030M TPO TPOLEIYPH OE3MeKH, sKi
CTOCYIOTCA oOMiHYy 1H(pOpMAIIEI0 3 OOMEKEHHUM JOCTYNOM: PaTH(hiKOBaHO 3aKOHOM
Ne 499 V Bix 20 rpynus 2006 p. Odiniitauii Bicauk Ykpainu. 2007. Ne 15. C. 163. Cr. 582.

IIpo Pexkomenpamii mapiaMeHTCHKHX CIIyXaHb IPO B3a€MOBIJTHOCHMHHM Ta CIIiB-
pobitaunTBo Ykpainu 3 HATO: TloctanoBa BepxoBHoi Pamu Ykpainu Bing 21 nucromana
2002p No 233-1V. Bigomocti BepxoBnoi Pagu Ykpainu. 2002. Ne 51. Cr. 374.

Hpo OCHOBH HaIllOHaJIbHOT Oe3rnexn Ykpainu: 3akoH Ykpainu Big 19 wepsus 2003 p.
Ne 964 IV. Odiuiitanii Bicauk Ykpainu. 2003. Ne 29. Ct. 1433

HeTpOB C. B. AaminicTpaTuBHO-TIpaBOBE 3a0€3MeUeHHs peatizallii mpaBa rpoMajisiH
Ha JIOCTYN 10 MyOusiyHOil iH(opmarii : auc. ... Kaua. ropu. Hayk : 12.00.07. 3anopixoks,
2013. 196 c.

* Xaprist mpo ocobnuBe mapTHepcTBO Mik YkpaiHoio Ta Opramisamiero ITiBHidmO-
ATIaHTUYHOTO JIOrOBOpY:  JaTa migmucanas  09.07.1997, nara HaOyTTs YWHHOCTI
09.07.1997. Odimiiiauii Bicauk Yipaiau. 2006. Ne 34. C. 203. Crt. 2453.

> TIpo 3acamu BHYTpIMIHBOI i 30BHIMHBOI MOMITHKY : 3akoH YKpaiHd Bix 1 mumms
2010 p. Ne 2411-VI. Binomocti Bepxosuoi Pagu Ykpainu. 2010. Ne 40. Cr. 527.
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In accordance with the Declaration on the addition of the Charter, Annual
National Programs of Ukraine-NATO Cooperation (ANP) are also being
developed under the auspices of the UNC.

The principles set out in international instruments play an important
role in regulating information relations in the area of access to public
information. For example, Recommendation No. R (81) 19 of the
Committee of Ministers of the Council of Europe 1981 “On access to
information held by public authorities” sets out the following principles
for accessing information held by public authorities:

(1) Everyone within the jurisdiction of a Member State should have
the right to receive, upon request, information held by public authorities,
with the exception of the legislature and the judiciary;

2) effective and appropriate means must be provided for access
to information;

3) cannot be denied access to information on the ground that the
person making the request has no particular interest in the matter;

4) access to information is based on equality;

5) these principles are only subject to such restrictions and
prohibitions as are necessary in a democratic society to protect the
legitimate interests of society (eg national security, public security, public
order, economic well-being of the country, prevent crime or prevent the
disclosure of confidential information ), as well as for the protection of
privacy and other legitimate private interests, which, however, must be
safeguarded to the specific needs of the individual in the information
available from public authorities, which concerns him personally;

6) any request for information must be considered within a
reasonable timeframe;

7) a public authority refusing access to information must state the
reasons for such refusal with reference to legislation or practice;

8) Any refusal to provide information shall be subject to appeal®".

The Model Law on Freedom of Information of International Non-
Governmental Organization “Article 19” developed the following
principles for the circulation of public information:

1) the principle of maximum disclosure, which means that all
information held by public authorities is subject to disclosure, and that

> [Ipo moctyn mo iHdopmarlii, 0 3HAXOAUTHCS Yy PO3MOPSHKEHHI JeprKaBHUX
opraniB: Pexomenpgartis Ne R (81) 19 Komitery MinictpiB Pagu €sponu 1981 p. [Enexrpon-
Huii pecypc]. URL: http://cedem.org.ua/library/re81-19-pro-dostup-do-informatsiyi-shho-
znahodytsya-u-rozporyadzhenni-derzhavnyh-organiv.
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this presumption can only be overcome in a very limited number of cases,
since public authorities have a duty to disclose information, and every
member of society has the right to receive correspondence;

2) the principle that the following categories of information are made
public by the public authorities: the following categories of information:
prompt information on how a public body functions, including its costs,
objectives, audited accounts, standards, achievements, etc., especially if
the body provides direct services to the public; information on any
requests, complaints or other direct actions that members of the public
may take against this public authority; instructions on the procedures by
which members of the public can participate in formulating and
implementing policies or making legislative proposals; the types of
information held by the institution and the form in which it is stored; the
content of any administrative or political decisions affecting society,
together with the reasons for making such decisions and the materials
justifying their need;

3) promoting an open government, as informing citizens about their
rights and promoting a culture of open government is important in
implementing freedom of information legislation, as the experience of
different countries shows that a civil service that ignores legislation can
undermine even the most progressive legislation;

4) procedures for facilitating access, which must be implemented at
three different levels: at the level of a public body; appeal to an
independent administrative body; appeals in court, as well as all public
authorities, should be required to establish open and accessible internal
systems to ensure the right of the public to receive information, that is,
in general, the authorities should designate a person responsible for
processing information requests in accordance with the law;

5) excessive cost should not prevent persons from submitting
information requests and other principles;

6) limited scope of exceptions, ie all individual requests for
information from public authorities should be accepted if public
authorities are unable to prove that this information is subject to the
restricted exemption regime®”. Such exceptions are determined by another
group of international documents.

°2 MopenbHuUl 3aK0H mpo cBoboay iH(dopmarllii Mi>KHapOIHOI HEYPSIOBOI OpraHizarlii
«Aptukib 19». MixkHapoHi cTaHIapTh 3a0e3MeueHHs] CBOOOIN BUPAXKEHHS MOTJISAAIB: 30.
nyomikamii Aptukito 19 /3a pen. T. llleuenka, T. Onekcitok. Kui: ®@enikc, 2008. 224 c.

15



The principles of regulatory for the protection of restricted
information, or — in NATO terminology, the Security of Information Policy
(hereinafter SOI) are governed by document SM (2002) 49. Historically,
SOI was for the first time fully documented in a document known as C-
M (55) 15 (Final). In the late 1990s, NATO revised the C-M (55) 15 (Final)
document, resulting in a document now known as C-M (2002) 49 in 2002.

Document C-M (2002) 49 outlines five basic principles of NATO
security policy: Breadth, Depth, Centralization, Controlled Distribution,
Personnel Controls®,

The Breadth Principle states that NATO member states are obliged to
regulate access to all types of sensitive information in the same way,
whether or not they belong to NATO. Such a requirement is based on the
fact that NATO must be assured that each NATO member country has set
high standards of information security. Depth is based on a system
of division of information with limited access on a level and definition of
bars of secrecy™.

The principle of centralization has national and intergovernmental
aspects. At national level, the principle is based on the requirement for
each NATO member state to have a national authority or national security
organization (hereinafter NSO) responsible for information security and
staffing, for collecting and registering espionage and subversion activities.
The Bureau should also be empowered to control the security status
of information with restricted access in other state and non-state regime-
secret bodies, to organize methodical and research work, certification of
information security means. At the intergovernmental level, there is a
central coordinating body. A Security Bureau was set up in NATO in
1955, now transformed into the NATO Office of Security (hereinafter
NOS), which is responsible for full coordination of NATO information
security matters. NOS informs national governments of the application of
principles and standards and monitors national systems to ensure effective
protection of restricted information®>.

The Controlled Distribution principle is based on two rules. The first
of these, the need-to-know, is that persons should have access to classified
information only when there is a need for such information to perform
their direct official duties, and access should not be given only to them.

>3 Roberts Al. S. Nato’s security of information policy and the entrenchment of State
Secrecy. Reports Basic Newsletter on Internal International Security October 2003 Nb.

* Tam camo.

*® Tam camo.
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that a person in a certain position is a leader. This principle is considered
fundamental in NATO. The second rule is the most important in an
agreement signed by the members of the alliance back in January 1950.
It is that the information cannot be kept secret or declassified without the
consent of the party from which it was obtained™.

The Principle of Personal Control (Personnel Controls) provides rules
for the selection of candidates to be granted access to classified
information. Controls are based on credibility checks, assessments of the
candidates’ lifestyle’.

Due to the active pro-European development of domestic information
legislation, we believe that the legislation of Ukraine on access to public
information should reflect the above principles.

It was preceded by the adoption of the international documents
discussed above in the field of the circulation of public information, both
open access and closed, changes in national laws of the leading countries
of the world governing information relations.

As V. Yo. Shishko points out, information openness has become a
constitutional principle in most countries of the world, and secrecy is the
exception. This scholar notes that the concept of “right to information”
was not in the legislation of most European countries at the end of the
1990s. However, the experience of leading European countries, such as
Sweden, France, the Netherlands, Denmark, Finland, has prompted most
states to amend the existing legislation and adopt new laws that clearly
regulate the legal relationship regarding access to public information®®. In
all countries, this process has been progressing gradually with varying
levels of regulation. Thus, in our view, foreign countries can be divided
into two groups according to the level of law in which the right of access
to public information and freedom of information are enshrined: the first
group includes countries where such right is enshrined at the level of the
constitution (Germany, Czech Republic, France, Hungary, Poland and
others), and the second — countries where such a right is enshrined at the
level of constitutional laws (Sweden, USA, Denmark and others). By this
criterion, in our view, Ukraine belongs to the first group.

*® Roberts Al. S. Nato’s security of information policy and the entrenchment of State
Secrecy. Reports Basic Newsletter on Internal International Security October 2003 Nb.

> Tam camo. .

8 [Mumko B. . MixHapoaHUii OOCBIA peaimizamii mpaBa IOCTYIY TI'POMaIsH [0
nyomiunoi iHdopmarii. HaykoBuii BicHUK JIBBIBCHKOTO JEpKABHOTO YHIBEPCUTETY
BHYTpimHIX crpas. Cepis ropuanana. 2016. Bumn. 2. C. 235-244.
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Historically, the right to information emerged in the eighteenth
century, which was associated with democratic processes in the United
States. VF lvanov notes that the right to information is associated with the
United States of America since the American Freedom of Information Act
of 1966 provided new interpretations and new legal forms of information
protection. At the same time, the US and Scandinavian countries kept up.
Thus, V.F. Ivanov points out, one of the first to adopt regulations
governing information relations in countries such as Sweden, where the
Constitutional Law on Freedom of the Press was passed by the Riksdag in
1766; two centuries later — Finland (Law of 1951); in 1970 similar laws
were adopted in Denmark, Norway, in 1973 — in Austria, in 1978 — France
and the Netherlands, in 1982 — in Australia, New Zealand and Canada,
in 1990 — in Iltaly, in 1992 — Hungary, 1993 — Portugal, 1994 — Belgium,
1997 — Ireland and Thailand, 1998 — Korea and Israel, 1999 — Czech
Republic and Japan®.

Let’s examine examples of regulation of information relations in the
sphere of circulation of public information with open and restricted access
mode on the examples of national laws of different countries.

Sweden, according to Yu. S. Shemshuchenko, is a country worth
considering in the context of the experience of legal regulation of relations
regarding access to public information, since freedom of information in this
country was legally enshrined in 1766%. The Modern Law on Freedom of
the Press, according to L.O. Okunkov, was adopted in 1949 and edited
in 1994. This legal act together with the Law “On Freedom of Speech”,
“On the Form of Government” and some other laws form the Constitution
Sweden. Paragraph 1 of Chapter 2 of the Law “On the Form of Govern-
ment”, informed by LA Okunkov, guarantees all citizens “in their relations
with society” freedom of speech and freedom of information®".

As noted in the scientific literature, France was one of the first
countries to legislate on the right to information. In Art. 11 of the
Declaration of Human Rights and the Citizen of 1789, included in the

> Isanos B. ®. [udopmarriiiHe 3aKOHONABCTBO: YKPAIHCHKHIT Ta 3apyOIKHMIT TOCBiM,.
Kwuig, 2009. 208 c. C. 102-103.

% Ilemurysenko 10. C. InpopmariiiHe 3aKOHOTABCTBO: 30. 3aKOHOJABUMX AKTIB:
y 6-tu 1T1. / 1O. C. llemmyuenko, I. C. Ymxk, B. ®. [Toropinko Ta iH.; [H-T gepxaBu 1 paBa
im. B. M. Kopeuskoro HAH VYkpainu; /[lepxaBauii komiTeT Tene6aueHHs 1 paaiOMOBICHHS
VYkpaian; 10. C. llemmryuenko (3ar. pen.), . C. Uk (3ar. pen.). Kuis: IOpuanuna nymka,
2005. T. 4: IndopmariitHe 3akOHOAABCTBO Kpain €Bpornu 1 A3zii. 384 c. C. 219.

Koncrutytuu rocynapcts EBponeiickoro Corosa / mopa o6mi. pea. JI. A. OxkyHbKOBa.

Mocksa: Uudpa-M, 1997. 803 c. C. 702.
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preamble to the 1958 Constitution of France, states that “the free
exchange of views is one of the most valuable human rights. That way, all
people are free to speak, write and publish, provided that they are
responsible for any abuse of this freedom in the cases provided for by
law”®. One of the fundamental principles guaranteed by the laws of
France is the freedom of expression and communication®. The right to
information in France is also protected by the 1992 Communication Code,
the Access to Information Act 1978, the Civil Code (Article 9) and the
Criminal Procedural Code (Articles 40, 283, 306)".

In the Basic Law of Germany the right of access to public
information from 1949 in paragraphs 1, 2 of article 5°°. According to the
German Constitution, everyone has the right to freely express and
disseminate his or her opinion verbally, in writing or by way of an image,
as well as to receive information freely from public sources; freedom of
the press and freedom of information are guaranteed through broadcasting
and film production; there is no censorship; the limits of these rights are
laid down in the provisions of general laws; free are art and science,
research and teaching, emphasizes L.A. Okunkov®. At the same time, the
Federal Republic of Germany is improving the protection of information
with restricted access in the following areas: improvement of legislation
in the field of protection of state secrets and secrets of companies;
strengthening of counterintelligence bodies and giving them greater
powers, including in the field of protection of state secrets; creation of
self-help organizations in industry and deployment of their activities.
Another direction of protection of information with limited access in
Germany, says S. Knyazev, is the creation of associations of industrialists
of the so-called self-help organizations and the deployment of their
activities®’. Also, in the Federal Republic of Germany, great importance is

%2 Constitution de 1958, Ve République — 4 octobre 1958 [Online].
URL: http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/la-constitution/
la-constitution-du-4-octobre-1958/texte-integral-de-la-consti-tution-de-1958.5074.html

% 3akomu Ta npaktuku 3MI y oQMHAMIATH AEMOKpATisX cBiTy. Xapkis: ®omio, 2000.
199 c. C. 123.

% Cours de droit constitutionnel: présentation de I’histoire constitutionnelle de
la France [Online]. URL: http://www.droitconstitutionnel.net/cours-histoire. htm.

Koncturymuu rocynapcts EBponeiickoro Coroza / mox o6mr. pex. JI. A. OxyHbKoBa.
Mocksa: Uudpa-M, 1997. 803 c. C. 182.
Tam camo.

%7 Kusizes C. Jlesiki acriekTy 3a0e3neyeHHs 0XOpOHU iH(opMarlii 3 00MEKEHUM JTOCTY-
IIOM B MPOBITHUX KpaiHax cBiTy. IIpaBoBe, HOpMaTHBHE Ta METPOJIOTiUHE 3a0e3MeUCHHS
cucreMu 3axucty iHdopmartii B Ykpaini. 2006. Bum. 2 (13). C. 99-102. C. 97.
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attached to law enforcement and qualified legal assistance to the
population, which is impossible without a lawyer and a lawyer’s secret,
which is one of the manifestations of the lawyer’s independence and a
necessary condition for him to exercise the most important professional
functions of judicial representation and protection. German law, as well as
Ukrainian law, has strict requirements for the protection of the
confidentiality of negotiations of so-called holders of professional
secrecy — persons with spiritual authority or lawyers, especially lawyers
in criminal law®®.

M.1. Malyshko notes that the Hungarian Constitution of 1945 enshrines
the right of everyone to express their opinions freely, to receive and impart
information that is of public interest. According to this document, freedom
of the press is recognized and protected (paragraph 2 of Article 61),
and freedom of the press is protected in a special way®.

The Italian law, says S. Knyazev protects the order of circulation of
such types of restricted information as professional secrets; trade secrets
entrusted to public officials in connection with their official position;
service secrets. Thus, the Criminal Code of Italy provides for the respon-
sibility for the disclosure of an official secret by an official or a person
performing public service (Article 326). Disclosure of official secrecy is
carried out by the guilty person in violation of duties related to his
functions or service, in the abuse of his position, as well as if the activity of
the guilty person will in any way contribute to the disclosure of this
information. These actions are considered criminal if they are intentionally
committed. The same article provides for liability in cases where the
promotion of official secrecy was only negligent (Part 2 of Article 326)™.

According to Art. 145 of the Criminal Code of Norway, any person
who unlawfully reads the contents of a private letter or gains access to the
premises of another person is subject to a fine or imprisonment for a term

o8 Kopotkosa II. E. CranoBnenue, pa3BuTHe U (YHKIHMOHUPOBAHWE HHCTUTYTA
aJIBOKAaTCKOW TalHBI: Ha mpuMepe Poccum u psga 3apyOeKHBIX CTpaH : aBToped. AmC. ...
kanza. topun. Hayk: 12.00.11 «CyneOHas BiacTbh, NPOKYPOPCKHI HAA30p; OpraHU3aIUs
MPaBOOXPAHUTEIBHOM JEATEIbHOCTH; aaBokarypa. MockBa, 2009. 27 c. [DneKTpOHHBIN
pecypc]. @enepanbHblii mpaBoBoii mopran «tOpuanueckas Poccusi». URL: http://law.edu.ru/
book/book.asp?bookID=1374578. C. 18.

% Mammko M. 1. Korcruryiii 3apyGikHHX KpaiH Ta YKpaiHH (OCHOBH KOHCTH-

yI Py P P
TYIIIOHATI3MY): HaBY.-METO/I. IOBITHHK. 2-Te BU., 1on. Kuis: MAVII, 2000. 111 c. C. 41.
Kusze C. J[leski acmekTd 3a0e3nedeHHs OXOpOHHM iHQopmarii 3 0O0MeXeHUM
JIOCTYIIOM B NPOBiAHUX KpaiHax cBiTy. [IpaBoBe, HOpMaTHBHE Ta METPOJIOTIYHE 3a0€3MeUEeHHS
cuctemu 3axucty iHdopmarii B Ykpaini. 2006. Bum. 2 (13). C. 99-102. C. 97.
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not exceeding six years. Such punishment shall be extended to any person
who, by breach of protection, gains unauthorized access to data
accumulated or disseminated by electronic and other technical means.
Chapter “Disclosure of the secret” of the Criminal Code of Holland
provides for the responsibility for the deliberate disclosure of a secret by a
person who is obliged to keep it by virtue of his position or profession
(Article 272). Part two of this article states that a person who has
disclosed a secret shall be prosecuted only after the victim’s complaint. In
Art. 272 provides for liability for the disclosure of a trade secret (Part 1)
and for the use of this information, which caused damage to its owner™.

The Criminal Code of the People’s Republic of China provides for
liability for causing damage to the sovereignty of the People’s Republic
of China, its territorial integrity and security, committed by collusion with a
foreign state (Article 102), as well as for providing material assistance to
organizations and individuals, to commit the actions provided for in
Art. 102 (art. 107). Of interest is Art. 109, which provides for the liability
of employees of public authorities who hold state secrets who have left the
country or who have stayed abroad. Responsibility for espionage arises
in the following actions: 1) membership in the espionage organization or
receipt of tasks from the espionage organization or its representative;
2) Indication of the bombing targets. In Art. 111 provides for the respon-
sibility for the illegal transfer of material that is a state secret or other state
information to foreign bodies or organizations, individuals. Other state
information is understood to be official secrecy, as well as any other
information, the disclosure of which may damage the sovereignty of the
PRC, its territorial integrity and security. Ways of committing this crime
are stealing information, obtaining it through bribery, espionage. The list of
ways to obtain this information is exhaustive. Thus, there is no article in the
Chinese Criminal Code that provides for liability for the loss of documents
containing state secrets. All crimes provided for in the chapter on “Crimes
against State Security” of the Criminal Code of China are only committed
intentionally (Art. 102-113)",

D.P. Vasilenko and V.l. Maslak noted that other EU member states
also have laws regulating the circulation of public information with
restricted access. Such regulatory acts for the Czech Republic are the

" Yronoeusiit xogekc Iommanann / mox pen. b. B. Bomxenkuna; mep. ¢ aHri.
U. B. MuponoBoii. Cankr-Iletepoypr: FOpua. uentp Ilpecc, 2001. 510 ¢. C. 178-179.

"2 Yronosusiit kogexe KHP / mog pen. A. . KopoGeea. Cankt-IlerepOypr: Opwu.
nentp IIpecc, 2001. 303 ¢. C. 35-39.
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“Order of Access to Information” and the “Classification of Information
Act”; for Estonia, the Public Information Act and the State Secrets Act;
for Lithuania, the Law on Conditions for Transmission of Information to
the Public and the Law on State Secrets; for Latvia, the “Freedom of
Information Act” and the “Law on State Secrets”; for Poland, the Access
to Information Act and the Classified Information Protection Act”.
According to V. Artemov, the countries of Central and Eastern Europe —
NATO members — went the way of incorporating basic principles of
information security policy into national law. This became evident, notes
V.Yu. Artemov, that the differences in the ways of implementing
international legal norms for the protection of information in the domestic
law of these countries depend not only on the system of their state system,
but also has genetic roots due to the dynamics of world processes™.

In general, national laws in many countries, as T. Mendel notes,
contain the only normative legal acts (mostly laws) that regulate citizens’
right to information — “freedom of information laws”. T. Mendel states
that a typical Freedom of Information Act “contains the right of the public
to access information held by a government-elected authority and imposes
a duty on the elected government to publish key types of information”">.

V. Yo. Shyshko notes that laws on access to public information exist
In most democratic states, and they are a real legal mechanism for
exercising one of the fundamental human rights — the right of access to
public information, which is, in turn, a requirement of European law and
necessary condition for integration into the European Community®. This
scholar emphasizes that the countries where there are laws on access to
public information are: USA (Freedom of Information Act), UK (Freedom
of Information Act), Latvia (Freedom of Information Act), Estonia
(Freedom of Information Act) ), Slovakia (Law on Free Access to
Information), Bulgaria (Law on Access to Public Information), Slovenia
(Law on Access to Public Information), Hungary (Law on Protection

”® Bacuenko JI. I1., Macnak B. . 3ak0HOZaBCTBO MPOBITHUX KpaiH CBITY y cdepi
3axucry iHpopmauii. Bichuk KJ{Y imeni Muxaiina Octporpancekoro. 2010. Ne 2 (61). Y. 1.
C. 128-132. C. 130.

Apremor B. 0. 3axucr iHdopmauii 3 obmexxeHuM noctynoM B kpaiHax HATO
(na mpuknani Yexii i CnoBauunnn). [IpaBoBe, HOpMaTHBHE Ta METPOJIOTIYHE 3a0e3MEUCHHS
CHCTEMH 3aXUCTY iHpopmanii B Ykpaini. 2005. Bum. 11. C. 60-63. C. 60-61.

Mennen T. TunoBuii 3akoH mpo cycminbHe MoBieHHs. Aptukibs 19. Kuis, 2010.
15¢c. C 3.

" Mumko B. M. Mixuaponuuii nocBin peamizamii mpaBa TOCTYNY IDOMASH JIO
nvoiuHoi iHdbopmanmii. HavkoBuil BicHMK JIBBIBCHKOTO IEDPXKABHOTO YHIBEPCUTETY
BHYTpimmHIX crpaB. Cepis ropuanana. 2016. Bun. 2. C. 235-244. C. 238.
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of Information), etc. In general, V. Yo. Shishko notes, over the last decade,
various states have created freedom of information laws around the world,
including the United Kingdom, Nigeria, Mexico, Trinidad and Tobago,
South Africa, South Korea, Thailand, Fiji, Japan and most of the countries
in the East Europe. Sweden, the United States, the Netherlands, Finland,
Australia, and Canada have previously implemented such laws’"".
However, like the domestic legislation of Ukraine”, the legislation of
many countries regulates the order of circulation, in addition to open
public information, and the circulation of public information with
restricted access.

CONCLUSIONS

Thus, we have considered principles of legal regulation of the
circulation of public information, guarantees of free access to it and the
reasons for its limitation in international regulations and legislation of
individual countries, and found that most documents contain principles of
free access to public information and, at the same time , determine its
limits, which are implemented to a greater or lesser extent in their
information, administrative, tort and procedural legislation. The interna-
tional principles of the circulation of public information in the form of
open data and information with restricted access are defined, and
proposals for their implementation in domestic law are made.

It has been found out that in Ukraine on the way of digitalization
of public administration there are many problems related to systemati-
zation, interoperability of “digital” systems, transparency of processes of
information support of public administration bodies at different levels.
In order to eliminate them, we believe it is necessary to unify the business
processes of these organizations. This will allow at the legislative level to
consolidate the same principles of functioning of information systems of
public administration bodies, to fix the principle of using standardized

" Ilemurygenko 0. C. Indopmariiine 3aKOHOZABCTBO: 30. 3aKOHOJABYMX AKTIB:
y 6-tu TT. / FO. C. lllemmyuenko, I. C. Ynx, B. ®@. [loropinko ta iH.; [H-T nepxkaBu i mpaBa
iM. B. M. Kopeubkoro HAH VYkpainu; [epxaBHuii KomiTeT TeneOadeHHs 1 paioOMOBICHHS
VYkpainy; 1O. C. lllemmyuenko (3ar. pen.), I. C. Umwxk (3ar. pen.). Kuis: FOpuanuna nymka,
2005. T. 4: Indbopmariiine 3akoHOAaBCTBO Kpain €Bponu 1 Asii. 384 c.

® Mumko B. M. Mixzaponsuii mocBix peanmisamii mpaBa AOCTYIY TPOMAisiH 0
nyomiyHoi  iHdopmamii. HaykoBuii BicHUK JIBBIBCBKOTO JEPKaBHOTO YHIBEPCUTETY
BHyTplI.HHlX crpas. Cepis ropunuuna. 2016. Bum. 2. C. 235-244. C. 238-239.

" Ipo nocrym mo my6miunoi imdbopmanii : 3axon Vkpaimm Bin 13 ciums 2011 p-
Ne 2939-VI. Binomocti BepxosHoi Pagu Ykpainu. 2011. Ne 32. Cr. 314,
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solutions for each typical business process by all spending units and to
ban the development of duplicate systems. We propose to lay down such
principles in the Law of Ukraine “On Information Support of Public
Administration Bodies”.

SUMMARY

Scientific theories and national normative legal acts that define the
meaning of the concept of “digitalization”, its basic principles and
principles are investigated. The main programmatic domestic, foreign and
international documents that set the standards of digitalization of public
administration and determine the directions of its development are
identified. The types of public information that are in circulation in the
information support of public administration bodies are considered: in the
form of open data and information with restricted access. The main
achievements in the field of legal regulation and practical implementation
of the concept of open data in public administration are identified and
illustrated, as well as the level of international evaluation of such results.
An attempt has been made to systematize international and foreign
regulatory acts that determine the principles of using public information in
open data format and as restricted information.

It has been found out that in Ukraine on the way of digitalization
of public administration there are problems related to systematization,
interoperability of “digital” systems, transparency of processes of infor-
mation support of public administration bodies at different levels.
It is proposed to unify the business processes of public administration
bodies and to enshrine at the legislative level in the Law of Ukraine
“On Information Support of Public Administration Bodies” the same
principles of functioning of their information support systems, as well as
to introduce a ban on the development of duplicate systems.
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PECULIARITIES OF ADMINISTRATIVE
LIABILITY FOR VIOLATION OF INTELLECTUAL
PROPERTY LEGISLATION

Khridochkin A. V., Dubynskyi O. Yu.

INTRODUCTION

An integral part of public administration in the field of intellectual
property is the establishment of administrative liability for the
commission of relevant administrative offenses and ensuring the
Implementation of its activities. The reason for the allocation of admi-
nistrative liability for violations of legislation in the field of intellectual
property are those processes that take place in the material and spiritual
life of society. Objectively, the need to overcome the current stage of
development of the domestic community of violations of intellectual
property rights is due primarily to the need to ensure the legitimate rights
and interests of the owners of these rights, as well as the creation of
conditions for the development of the Ukrainian economy, compliance
with the law on fair competition in entrepreneurship and the promotion of
intellectual creative work. Indeed, in order for intellectual property to
really play a significant role in the life of society and ensure its
development, a reliable system of its legal protection, including
administrative and legal protection, and effective protection is necessary.
We are confident that the problem of administrative liability for violating
intellectual property rights in modern conditions requires a deeper, more
comprehensive, complex and comparative analysis in order to identify its
features. That is why in Ukraine there is an urgent need for urgent use
of both legislative and enforcement measures for the creation of a holistic
effective system of protection and protection of intellectual property, an
important place in which administrative coercion is called for and one of
its types — administrative liability for violating the legislation in the field
of intellectual property.

We are convinced that the urgency of issues related to the
development of conceptual foundations of administrative liability for
violating the legislation in the field of intellectual property is not in doubt.
Moreover, the role of administrative liability in Ukraine in recent years has
increased significantly. This, as rightly noted in the legal literature, was
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the consequence, first of all, of the nature of the criminal policy of our
state, associated with the decriminalization of certain criminal acts and
their transfer into administrative offenses. Moreover, creating a market
economy and building a legal democratic state radically change socio-
economic relations in Ukraine, the role and significance of many social
and legal institutions.

1. Administrative offense in the field of intellectual property

as the basis for administrative liability

The basis for the use of administrative liability for violation
of intellectual property rights is a homogeneous group of administrative
offenses — administrative offenses in the field of intellectual property.
They have similar features that stem from the features of the sphere
of human life in which they are committed, allowing them to be
distinguished from other offenses. We believe that without a clear
understanding of the concept of an administrative offense in the field of
intellectual property, effective solution of the tasks of public
administration in the field of intellectual property will be impossible.

Art. 9 of the Code of Ukraine on Administrative Offenses
(hereinafter - CUAOQ) defines an administrative offense as an unlawful,
guilty (intentional or negligent) act or omission that infringes on public
order, property, rights and freedoms of citizens, on the established
procedure of management and for which the law provides for
administrative liability*. Objective signs of an administrative offense are
its social harm, wrongfulness and punishment, and subjective — guilty
and subjectivity.

The first significant feature of administrative offenses in the field
of intellectual property is their social harm, which consists in violating the
right of intellectual property and causing damage (material and non-
material) or creating the threat of causing it to subjects of those social
relations that have developed over the use of the results of intellectual
creative activity and are protected by the law on administrative liability.
The public harm of an administrative offense means that it is harmed by
certain social relations, which are protected by legal norms: state and
public order, property, rights and freedoms of citizens, established
procedure of administration. This damage can be either material or

! Konexc Vkpainnm mpo aaMiHIiCTpaTHBHI IPABOMOPYIICHHS : 3aKkoH YKpaiHH Bix
7 rpyaas 1984 p. Ne 8073-X. URL.: http://www.zakon.rada.gov.ua/go/80731-10.
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otherwise (moral, organizational, etc.). The action or inaction of the
subject causes or threatens to cause damage to the objects of
administrative and legal protection, in this case it is an infringement of the
right of intellectual property, for example, to the right of authorship or the
right to a trade mark (a sign for goods and services). Public harm in these
cases is an objective feature of such offenses and a real violation of the
relations of intellectual property rights, representing “the destruction of
social in the object of the misdemeanor — the relationship of rights to
objects of intellectual property” .

Wrongfulness, as a sign of an administrative offense in the field of
intellectual property, implies a direct reference to this in the law.
Administrative wrongfulness is closely linked to social harm and is an
objective manifestation of the actual harmfulness of an act for public
relations in the field of intellectual property and its legal assessment®.
Exemption of administrative wrongfulness as a mandatory feature of an
administrative offense is a concrete expression of the principle of legality
in administrative law, since only the person who committed a socially
harmful act is subject to administrative liability.

Another mandatory feature of administrative offenses in the field
of intellectual property, which appears at the time of the commission of
the offense and reflects its internal psychological content, is the presence
of guilt. Thus, an administrative offense is not only socially harmful,
illegal, but also a guilty act, that is, that which is the result of the
manifestation of the will and mind of the offender. Guilty involves the
presence of a person’s own mental attitude to the relevant act and its
consequences®. An important legal significance are the forms of guilt.
Acting intentionally, the perpetrator realizes the unlawful nature of his/her
act, foresaw and wishes (direct intent) or knowingly admits (implicit
intent) the onset of harmful consequences. An administrative offense may
be committed by negligence.

2 CeniBanenko B. B. ®opMu MOpYIICHHS Ta 3aXHCT NpaB CyCIiTbCTBA HA 00°€KTH
IHTENIEKTYaIbHOI BIAaCHOCTI Y cepl oXopoHu 310poB’si. Yaconuc Kuiscvkozo yHnieepcumemy
npasa. 2013. Ne 3. C. 223-228. C. 223.

3 Mucbmenchkuii €. O. Peanizawis KPUMIHQJIBHO-TIPABOBOT TOJIITHKU  IIUISIXOM
KpUMiHami3aIii Ta AeKpUMiHaJi3alii: aHali3 MOTOYHUX 3aKOHOJABUMX iHINIaTUB. Yaconuc
Kuiscbkoeo ynisepcumemy npasa. 2015. Ne 1. C. 230-234. C. 231.

4 Benrep 0. B. Buna sik cy0’ekTHUBHA MiJicTaBa aJIMiHICTPAaTHBHOI BiMOBITATHHOCTI
IOpUIMYHOT 0COOM 3a BUMHEHE ITPABOMOPYIICHHS y cdepi cranmapTusamii. Haykosuii gicnux
Misxcnapoonozco eymanimaprnozco ynieepcumemy. Cepis : [Opucnpyoenyia. 2015. Bum. 13(1).
C. 85-87. C. 85.
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An important feature of an administrative offense in the field of
intellectual property is its administrative punishment, which is understood
as the threat of the use of punishment for this offense, as appropriate,
contained in administrative and legal sanctions. A specific act may
be recognized as an administrative offense only if the law provides for
administrative liability for its commission®. Administrative misconduct
Is characterized by an internal sign — wrongfulness.

Thus, the state of administrative punishment is a measure of
administrative prevention, since it does not entail negative consequences
for the offender, but only serves as a preventive function.

Without an administrative sanction it is impossible to fight against any
offenses®. However, this does not mean that the non-punitive sanction must
necessarily be imposed to a person who committed an act formulated in the
disposition of a particular article. A person recognized as an offender may
be exempted from administrative liability. In some cases, the presence of
all signs of an administrative offense in an act of a person does not mean
that this act automatically entails the administrative liability provided by
the CUAOQ. Penalty as a sign of administrative offense is stipulated by the
sanction of Art. 51-2 of CUAO in the form of a specific type of penalty:
fine and confiscation of illegally manufactured products and equipment and
materials intended for its manufacture. In some cases, especially in cases of
extreme necessity, the presence of all signs of an administrative offense
may not entail the emergence of administrative liability. With regard to
intellectual property, the extreme need may be manifested in the following
cases: in the case of the use of a patented formula of the invention without
the consent of the patent holder for the creation of a medicinal product
necessary for the preservation of human life and health (groups of people).
At the same time, urgency does not allow using procedures for obtaining
a permit from a patent holder or a compulsory license.

And the last sign of this type of administrative offenses is their
subjectivity. Administrative offenses in the field of intellectual property
are acts committed by the actor of the offense, since not every person who
has committed a socially harmful administrative offensive act is subject to

® Yymko K. O. AMiHICTpaTHBHO-TIpaBOBa KBaji(pikaris Ta kBaimidikarist aagmiHicTpa-
TUBHOT'O IPaBONOPYIICHHs (MPOCTYNKY): MOHATTS, O3HAKU, NEPEIyMOBU. Bichux Xapkis-
CbK020 HayioHanbHo20 yHieepcumemy eHympiwnix cnpas. 2015, Bun. 3. C. 150-158. C. 153.

® Kommakos B. K. ®axkrnuni o3Haku Ta IOpUIMYHUN  CKJIaJ aaMIHICTPATUBHOTO
IIPOCTYIIKY: TOHATTS Ta PO3MEXYBaHHA. BicHuk 3anopizeko2o HAYioHAIbHO20 YHIGEPCU-
memy. FOpuouuni nayku. 2016. Ne 3. C. 160-70. C. 165.
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administrative liability’. He/she must be aware of her actions and manage
them, reach a certain age, and so on. The notion of subjectivity of
administrative offenses in the field of intellectual property is important in
the context of the development of the theory of administrative
misconduct, the improvement of administrative and jurisdictional activity
to prevent them, as well as ensuring the coherence of administrative
coercion with the nature of the relevant offenses.

The legal characteristic of the subjectivity of administrative offenses
in the field of intellectual property allows to determine the socio-legal
essence of their subjects, to identify the causes and conditions that
promote the development of administrative delicacy in the field of
intellectual property®, after all, the correct definition of the legal status of
the actor of this administrative offense, the establishment of a level and
directions of his/her professional training, social, property status, as well
as personal interests and preferences contributes to a complete and
objective assessment of administrative offenses committed by members of
relations in the field studied.

The peculiarity of administrative legislation on intellectual property
Is that its rules provide for administrative liability for the commission
of illegal actions on intellectual property objects, as well as the protection
of property interests of subjects of intellectual property right whose rights
are violated by such actions. Due to the fact that legal relations regarding
certain objects of intellectual property are regulated by special laws, in the
conduct of an administrative case, it is necessary to follow the provisions
of that special law, which provides protection of personal non-property
and property rights of authors and their successors, as well as rights of
performers, producers of phonograms and videograms and broadcasting
organizations and inventors’ rights.

Thus, in order to qualify for an administrative offense in the field of
intellectual property, it is necessary to have clearly expressed its features.
From a practical point of view, there is a more detailed regulation of the
range of objects in respect of which the offenses are committed and for
which the offense subject is administratively liable. In connection with

! ®pono O. C., Bacunwes I. B. 3micT Ta 00CsAT KOHIIENTY «CyO’ €KT aaMiHICTpa-
TUBHOTO MPaBONOpYIICHH». [epacasa i npago. FOpuouuni i nonimuuni uayxku. 2014.
Bum. 66. C. 105-117. C. 107-108.

8 Ceimmunmii O. 11, Cmocapenko C. B., Tamgup O. B. 3axuct mpaB cy0’€KkTiB
IpaBa IHTEJIEKTYalbHOI BIACHOCTI aJMIHICTPAaTUBHUM 3aKOHOJABCTBOM : MOHOTrpadis.
Kwuis : HYBill Ykpaian, 2015. 181 c. C. 91.

35



offenses that violate intellectual property objects, one can identify a range
of issues in relation to which human rights activities are carried out. First
of all we are talking about disputes related to the refusal to issue security
document on third party’s objections regarding its issuance, security
document invalidation etc. Typically, these issues are resolved
administratively or in court. They are considered in specially created
entities of public administration, which are responsible for the protection
and enforcement of intellectual property rights. Such entity is the
Department of Intellectual Property of the Ministry of Economic
Development and Trade of Ukraine, and in particular its body, which
resolves disputes related to issuance of security documents and their
invalidation — Appeals Chamber.

2. Legal structure of administrative offenses
in the field of intellectual property

All warehouses of administrative violations in the field of intellectual
property (Articles 51-2, 107-1, 156-3 (in part concerning intellectual
property objects), 164-3, 164-6, 164-7, 164-6, 164-7, 164-6, 164-7, 8,
164-9, 164-13) are characterized by such elements as objective evidence
(they are the totality of the generic object and the objective side of the
composition of these administrative offenses), as well as subjective
features (a set of relevant entities and the subjective side).

Characteristics of the objective signs of the composition of
administrative offenses in the field of intellectual property should begin
with the disclosure of their generic object — what the offender perpetrators
and why it causes or may cause harm. The legislator placed the stocks
of these socially harmful acts into three different chapters (6, 9 and 12)
of the law on administrative liability. But it is obvious that the generic
objects of the administrative offenses listed in Art. Art. 51-2, 107-1, 156-3
(in the part relating to the objects of intellectual property), 164-3, 164-6,
164-7, 164-8, 164-9, 164-13 CUAO go beyond the boundaries of the
generic objects of the administrative offenses encroachment on property
(Article 51-2), administrative offenses in agriculture and violations
of veterinary and sanitary rules (Article 107-1) and administrative
offenses in the field of trade, public catering, sphere services, branches
of finance and entrepreneurial activities (Articles 156-3 (in so far as they
relate to intellectual property objects), 164-3, 164-6, 164- 7, 164-8, 164-9
and 164-13).
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In our opinion, these administrative offenses have their own unique
generic object — public relations of intellectual property taken under the
protection of the law on administrative liability.

The objective side of the warehouses of administrative offenses in the
field of intellectual property is a set of features that characterize the
violation of intellectual property rights as an outwardly expressed
behavior. In particular, the unlawful act in Art. 51-2 CUAO is defined as
“illegal use of the object of intellectual property rights (literary or artistic
work, their performance, phonograms, transmission of broadcasting
organization, computer program, etc.), assignment of authorship to such
object or other intentional violation of rights on the object of intellectual
property rights”.

In the CUAO, illegal acts in the field of intellectual property
are defined as “violation of rights” (Article 51-2), *“violations of
requirements established by law” (Article 156-3), “unfair competition”
(Article 164-3), “violation conditions” (Article 164-7), “illegal
distribution” (Article 164-9), “violation of the law” (Article 164-13).
An analysis of the dispositions of the aforementioned articles convinces
that administrative offenses can be committed by action, but since
the wording “another intentional violation” (Article 51-2) contains an
inexhaustible list of acts, the question arises about the possibility of
committing these offenses and by way of inaction®.

In the disposition of the articles under investigation, the domestic
legislator, using the notion of “illegal use”, as well as illegal “demon-
stration”, “distribution”, etc., reveals their content without mentioning a
complete or even partial list of those unlawful actions that should be
considered illegal. In order to find out the same meaning mentioned in
the above-mentioned Articles of the Code of Conduct, the concepts of
characterizing unlawful acts should necessarily refer to the corresponding
special laws. At the same time, it must be taken into account that for each
group of objects of intellectual property the legislator establishes the
appropriate types of violations. Thus, ways to violate the rights to the
results of literary and artistic activities are specified in the laws
“On Copyright and Related Rights” and “On the Distribution of Copies of
Audiovisual, Phonograms, Videograms, Software, Databases”. Regarding

S Cambop M. A., Cam6op A. M. Iamr ta moxiOHi 1ii SK eIeMEHT CKIaay aaMiHicTpa-
TUBHOTO TPABOIMOPYIIEHHS Ta WOTO BIUIMB Ha KBaJi(piKaliro AISHHS SK aJAMIHICTPAaTHBHOTO

npoctynky. Haykoeuii sicHux [[Hinponempo8cbko2o 0epicasHo2o yHigepcumemy 6HYmpiui-
nix cnpas. 2014. Ne 3. C. 143-160. C. 151.
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the results of scientific and technical creativity, the possible violations
of their rights are fixed in the laws “On the Protection of Rights to
Inventions and Utility Models”, “On Protection of Rights to Industrial
Designs”, “On Protection of Rights to Integrated Circuits’ Topographies”,
“On Protection of Rights on plant varieties”,“On tribal affairs in animal
husbandry”. Ways of unlawful use of the results of individualization
of goods (services) and their producers are regulated by the laws of
Ukraine “On the protection of rights to marks for goods and services” and
“On the protection of rights to indicate the origin of goods.”

The analysis of the relevant articles of the special laws on the
protection of intellectual property rights leads to the conclusion that the
objective side of the composition of administrative offenses in the field of
intellectual property is not limited to the acts specified in the law, but
should be taken in the broader sense, which causes certain difficulties in
their practical use. The legislator left an open list of possible violations of
intellectual property rights, which allows for the use of these articles in
various factual circumstances of the commission of administrative
offenses. It is also evident that in practice the violation of the intellectual
property rights of different objects has different economic, social and
legal consequences, and therefore the degree of their social harm is
different. On this basis, there is a need for differentiation of administrative
liability depending on the object of intellectual property.

Subjective features of the composition of administrative offenses in
the field of intellectual property (Articles 51-2, 107-1, 156-3 (in so far as
they relate to intellectual property objects), 164-3, 164-6, 164- 7, 164-8,
164-9 and 164-13 of the CUAO) represent the unity of the actor and the
subjective side, and their specificity is determined by the peculiarities
of the actor of these offenses, elements of which are various objects of
intellectual property actively used in economic activity by enterprises and
organizations.

The current administrative law does not provide a general definition
of the actor of an administrative offense and does not use such a term.
The analysis of the relevant articles of the CUAOQ, including illegal acts in
the field of intellectual property, allows us to conclude that it is a
convicted person who has reached a certain age and fulfilled the part
of the administrative offense described in the law.

It should be noted that the current CUAO recognizes the actor of the
misdemeanor solely an individual. This, in particular, is evidenced by
normatively fixed features. Yes, Art. 12 of the CUAO sets the age after
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which the administrative liability comes (16 years); Art. 20 of the CUAO
provides for the obligatory sign of the actor of his/her sanity;
Art. 33 of the CUAO requires, when imposing a penalty, to take into
account the offender’s personality; Art. 256 of the CUAOQO requires that
the protocol on administrative offenses compulsorily contain information
on the identity of the offender, and also indicates the obligation of the
offender to sign the protocol; Art. 268 of the CUAOQ establishes for those
who have committed misconduct, the right to speak in their own
language, etc.

It is hard to imagine that the listed rates are for legal entities.
Moreover, Art. 27 of the CUAO determines that a fine is a monetary fine
Imposed on citizens and officials for administrative offenses. Analyzing
the peculiarities of the administrative liability of individuals, one can
distinguish the following types of actors of the administrative offense:
general, special and special.

The second subjective feature of the composition of administrative
offenses in the field of intellectual property is their subjective aspect,
which, by the science of administrative law, is defined as the internal part
of administrative offenses, which encompasses the mental attitude of the
person to the socially harmful act that it is committed and its conse-
quences™. The subjective part, in turn, has mandatory and optional
features. A compulsory sign of the subjective part of administrative
offenses is the fault. The practical significance of its finding in
administrative offenses in the field of intellectual property is the need to
prove the deliberate infliction of damage to the right of intellectual
property, and the analysis of the disposition of these articles allows us to
conclude that there is an unconditional deliberate violation of intellectual
property rights. Intention can be direct (when the person was aware of the
socially harmful nature of his/her act, envisaged its socially harmful
consequences and wished for their onset), or indirect (if the person was
aware of the socially harmful nature of his/her act, envisaged its socially
harmful consequences, and although he/she did not want it, he deliberately
assumed their offensive). Consequently, the guilty person during the viola-
tion of intellectual property rights realized that he/she illegally used objects
of intellectual property rights, assigns authorship to them or otherwise

10 Mensanuyk H. 1O., Croma M. EBomoriisi kaTeropiii NpaBONOpPYIICHHS Ta

aJIMiHICTpaTUBHA BIAMOBINANBHICTE. Haykosi 3anucku Jlbeiscbkozo yHigepcumemy 0OizHecy
ma npasa. 2014. Ne 12. C. 60-64. C. 60.
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violates the right of intellectual property, envisaged the possibility
of pecuniary damage and wished or tolerated such consequences.

Optional features of the subjective part of the administrative offenses
in the field of intellectual property are the motive and purpose of the
guilty person. It should be noted that the motive and purpose of violation
of intellectual property rights in the dispositions of Art. Art. 51-2, 107-1,
156-3 (insofar as it relates to intellectual property objects), 164-3, 164-6,
164-7, 164-8, 164-9 and 164-13 of the CUAO by the legislator provided,
and therefore they are not obligatory signs of these administrative
offenses and do not affect their qualification. We support the opinion of
some researchers that a violation of intellectual property rights may come
from various but necessarily mercenary motives: profit, appointment, for
glory, etc. For example, plagiarism may be carried out in order to enter
into a creative union, defend a dissertation, etc.

That is, the guilty person in violation of intellectual property rights
realized that he illegally uses objects of intellectual property rights, assigns
authorship to such objects or otherwise deliberately violates the rights to
intellectual property objects, envisaged the possibility of causing pecuniary
damage and wished or allowed these consequences™’. Forecast of socially
harmful consequences means the presentation of the guilty person, at least
in general terms, about the harm that will be caused by his/her actions.
For example, in the manufacture of counterfeit printed products, the guilty
person may not know exactly who and in what size the damage does. If the
necessity of only knowing about an act is indisputable, the actor may treat
carelessly the consequences of this offense.

Thus, mandatory indications of administrative offenses in the field
of intellectual property are their social harm (it is manifested in causing
harm to or in the creation of the threat of public relations in the field
of intellectual property), administrative unlawfulness (illegal lawfulness
of illegal acts in the field of intellectual property, enshrined in the law on
administrative liability), punitive (the threat of administrative influence
imposed by the law on administrative liability for the commission
of such an administrative offense) and subjectity (commitment of an
unlawful act by the actor of an administrative offense in the field
of intellectual property).

! Monrenxo C. C. 3wmicr i craaii MPOBAKCHHS B CIIpaBax MpoO aJMiHICTpaTUBHI

NpaBo MOpyIleHHs. Haykosuil icnuk Xapkiecbkozo Oepicasnoco yHieepcumemy. Cepia :
IOpuouuni nayxu. 2017. Bunyck 5. T. 2. C. 74-77. C. 75.
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3. Mechanism of realization of measures of administrative liability
for infringements in the field of intellectual property in Ukraine

The implementation of administrative liability for violations in
the field of intellectual property is carried out in the form of enforcement,
that is, the power of authorized agents, which consists in applying admi-
nistrative law to specific facts of committing legally significant actions. In
this case, enforcement involves the implementation by the authorized state
authorities and officials of the actions foreseen by law to bring the
perpetrators of intellectual property offenses to administrative liability.

Analysis of the current legislation allows us to speak about the
existence of two types of proceedings in cases of administrative violations
in the field of intellectual property: the use of administrative penalties to
individuals under the rules of the CUAO and the use of administrative
penalties to legal entities, which the CUAO is not regulated. And if the use
of administrative penalties to individuals, despite the existence of certain
legal gaps, is still regulated in detail by the CUAQ, then the imposition of
penalties on legal entities is unsystematized. Moreover, the use of penalties
for violation of different legal norms has, accordingly, some differences in
the order of imposing penalties. However, for the above-mentioned
groups of subjects of administrative offense, proceedings concerning
such offenses have certain common features. Therefore, the following
stages of the proceedings in cases of administrative violations are
traditionally distinguished: a violation of an administrative offense;
consideration of a case concerning an administrative offense and ruling-
making; appeal and appeal against a ruling on an administrative offense;
execution of a ruling, imposing of administrative penalty™.

Such system of stages is also inherent in proceedings in admini-
strative offenses in the area of intellectual property, taking into account
the specifics of the syllables of the corresponding administrative offenses.

The first stage — the prosecution of an administrative offense in the
field of intellectual property — consists of three following stages: the
official registration by the authorized body (official) of the actual data on
the violation of intellectual property rights, the official activity of the
authorized bodies to clarify the circumstances of the offense and drafting
the protocol. Much of the researchers agree with the fact that the initial

2 Monrenxo C. C. 3wmicr i cranii MPOBA/DKCHHSI B CIpaBax MpO aJAMIHICTPaTHBHI
npaBo nopymeHHs. Haykosuil gicnux Xapkiecbkozo Oepocaenozo yHisepcumemy. Cepis :
FOpuouuni nayxu. 2017. Bunyck 5. T. 2. C. 74-77. C. 75.
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stage of proceedings in administrative offenses is in existence. In the
opinion of the aforementioned authors, the first stage of proceedings in
cases of administrative offenses begins with the drafting of the protocol
and is called the stage of initiation of a case concerning an administrative
offense. The second stage of the stage of infringement proceedings in
cases of violations in the field of intellectual property is related to the
official activities of authorized agents to clarify the circumstances of the
offense. It is often associated with the use of administrative-procedural
safeguards.

The second stage — the consideration of the case on an administrative
offense in the field of intellectual property — is aimed at analyzing the
actions conducted by a judge within the specified stage for solving the
tasks of proceedings in cases of administrative violations in the field of
intellectual property. At this stage, there are four stages that have specific
goals and objectives and are characterized by a certain logical sequence
and completion: preparation for consideration of the case; substantive
consideration of the case; making and execution of a ruling in a case;
announcement of the ruling. According to Art. 221 CUAO, cases on
administrative offenses, stipulated by Art. Art. 51-2, 107-1; 164-3, 164-6,
164-7, 164-8, 164-9 and 164-13 of the CUAOQ are considered by the court.
That is why, after the completion of the first stage of writing the minutes
for the case materials in the manner specified in Art. 257 of the CUAO are
sent for further consideration to the relevant court.

At the first, preparatory stage, the judge, to whom the case has been
received, clarifies the issues specified in Art. 278 of the CUAO: whether
it belongs to the competence of the consideration of the case (as chapter
17 of the CUAO review of cases on administrative offenses within the
jurisdiction of 46, the validation of determining jurisdiction is important
for the timely and proper resolution of each case); whether the protocol
and other materials of the case about an administrative offense have been
correctly drawn up (improper registration of the protocol on violation
of the rights to the object of intellectual property and other materials
of the case testifies to insufficiently complete investigation of the event
of the offense and the person who committed it).

One of the main procedural documents when considering a case
about an administrative offense, including violation of rights to an object
of intellectual property rights, is a protocol. Practice shows that often the
cases are without persons brought to administrative liability, they have no
data on call witnesses and victims, violated the terms of consideration, not
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specified information about physical evidence, possible disqualification
and rejection, denial person being imposed to administrative proceedings
or his/her representative or counsel. All this results in the loss
of information that may be of importance to the supervisory authority
in verifying the correctness of the ruling made by the court.

The adoption of one of the resolutions provided for in Part 1 of
Art. 284 of the CUAO is the culmination of the stage of consideration of a
case™. A resolution on imposing an administrative penalty shall be made in
the event that the materials of the case prove the guilt of a person in
committing an administrative offense, unless there are circumstances that
exclude administrative liability and there are no grounds for dismissing a
person from administrative liability. Determination of the type of penalty is
carried out within the limits established by Art. Art. 51-2, 107-1, 156-3
(in the part relating to the objects of intellectual property), 164-3, 164-6,
164-7, 164-8, 164-9 and 164-13 of the CUAOQ, in exact compliance with
the legislation on administrative violations and taking into account the
principles of legislation on administrative offenses. In particular,
for violation of intellectual property rights by the legislator in the sanction
of Art. 51-2 of the CUAO provides for the imposition of a fine of ten to
two hundred non-taxable minimum incomes of citizens with the
confiscation of illegally manufactured products and equipment and
materials intended for their manufacture. The disadvantage of the practice
of imposing fines on this category of cases is the lack of a methodology
for calculating the amount of fines for violation of the rights to the object of
intellectual property.

The significance of the resolution to impose administrative penalties
Is due to the fact that this act occupies a special place among the acts
issued in the course of proceedings. It is the decision that implements the
judge’s resolution to enforce the penalty. The resolution to impose an
administrative penalty generates legal obligations both for the offender
and for the state authorities regarding its implementation.

In the end, the final stage of this stage is the announcement of the
ruling'. It should be noted that in practice, only the resolution part of the

13 Muxaiinos P. L. OxkpeMi TUTaHHS yIOCKOHAJICHHS 3aKOHOAaBCTBA 11010 BUKOHAHHS
MOCTAaHOB TIPO HAKJIAJEHHS aJMIHICTPATUBHUX CTSATHEHb. [Ipobnemu npagosnascmea ma
npasooxopornroi distionocmi. 2015. Ne 1. C. 22-27. C. 23.

14 Crpoupkuii P. €. IIoHATTS Ta 0COOIUBOCTI MPOBAIKEHHS 11010 BAKOHAHHSI TIOCTAHOB
y cIipaBax Ipo aaMIHICTPAaTUBHI NpaBONOpYIIEHHs. Haykosuii gichux JIbgiecbkoeo Oeporcas-
HO20 YHigepcumemy 6HympiuHix cnpas. cepis opuoudna. 2014. Bumn. 3. C. 175-187. C. 180.
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resolution is rarely announced, which is a violation of the norms of
Art. 285 of the CUAO because it should be announced in full immediately
after the case is completed. It is also necessary to conduct all procedural
actions provided for by the administrative law.

One of the tasks of the proceedings in cases of administrative offenses,
stipulated by Art. Art. 51-2, 107-1, 156-3 (in the part relating to the objects
of intellectual property), 164-3, 164-6, 164-7, 164-8, 164-9 and 164-13
of the CUAO, is identifying the causes and conditions conducive to the
commission of these offenses. The court, when considering a case about an
administrative offense in the field of intellectual property, establishes the
specific reasons and conditions that facilitate the commission of the said
offenses and makes a request to the relevant organizations and officials
to take measures to eliminate these reasons and conditions.

At the next stage — the stage of reviewing the rulings in the case of
administrative violations in the field of intellectual property — an analysis
of procedural actions aimed at restoring the violated rights of protected
citizens is marked by the optional nature of this stage of proceedings
in cases of violation of intellectual property rights.

The reason for the revision of the ruling in the case is Art. 55 of the
Constitution of Ukraine, which guarantees every person the right to appeal
to the relevant authorities and to appeal against decisions and actions of
state authorities. The implementation of these constitutional norms in the
legislation is carried out through the creation of special procedural
institutions, among others, and the stage of reviewing the rulings adopted
in the administrative proceeding.

The final stage of proceedings in cases of administrative offenses,
stipulated by Art. Art. 51-2, 107-1, 156-3 (in the part relating to the objects
of intellectual property), 164-3, 164-6, 164-7, 164-8, 164-9 and 164-13 of
the CUAQO, is the stage of execution of the resolution on imposing an
administrative penalty, the general provisions of which are laid down in
Section V of the CUAQO. Its tasks in relation to this category of cases are to
ensure the implementation of the issued resolution, protection of legal
rights and interests of individuals and legal entities in the field of
intellectual property, prevention of administrative offenses provided for in
Art. Art. 51-2, 107-1, 156-3 (insofar as it relates to intellectual property
objects), 164-3, 164-6, 164-7, 164-8, 164-9 and 164-13 of the CUAO, and
crimes stipulated by art. Art. 176, 177, 203-1, 229, 231 and 232 of the
Criminal Code of Ukraine (the last two articles in relation to illegal
gathering for the purpose of use or use, as well as disclosure of information
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constituting commercial secrets). During this stage, the specific
administrative-procedural legal relations, which differ from the legal
relations characteristic of other stages, the object and the subject structure,
are drawn up.

For violation of the rights to the object of intellectual property rights,
the basic penalty is a fine. Art. 27 of the CUAO defines a fine as a cash
penalty. The disadvantage of the practice of applying fines to this
category of cases is the lack of a methodology for calculating fines for
violating intellectual property rights. The legislator has set the following
limits for the amount of fines: from ten to two hundred non-taxable
minimum incomes of citizens — but under what circumstances one or
another amount applies, what factors influence its size is not clear. Note
that the actor of the offense provided for in art. 51-2 of the CUAO, may
be both an individual and an official — and, of course, an official should be
punished more severely than a physical one. It should be noted that even
in the Criminal Code of Ukraine the amounts of fines are differentiated.
Therefore, in our opinion, the position of T. O. Kolomoyets, who suggests
in the perspective administrative legislation to provide a differentiated
approach to determining the amount of fines depending on the person to
whom it is imposed: for individuals, for officials and individuals-business
entities, for legal entities™.

CONCLUSIONS

The establishment of administrative liability for the commitment of
administrative offenses in the field of intellectual property is an integral
part of public administration, since the successful resolution of the
problem of administrative and legal protection of intellectual property
rights depends not only on the effectiveness of the implementation of the
tasks of public administration in this area, but also on the preservation and
enhancement of intellectual capital of our country, the growth of its
international authority, the degree of development of its civilization, and
in the end, and the level of democracy in Ukrainian society.
Administrative liability for violation of the rights to the object of
intellectual property rights can be defined as the implementation of an
administrative-legal sanction, which appears in the imposition by the

> Konomoens T. O. AJIMiIHICTpaTUBHO-TIPOIIECYaJbHE TIPABO — CaMOCTIHHA Tally3b
HAI[lOHAJIBHOTO TpaBa (B aCHEKTi MOLIYKY HOBOi MOJENI MpeAMEeTYy aaMiHICTPaTHBHOTO
npaBa Ykpainn). [Iyoniune npaso. 2016. Ne 1. C. 27-34. C. 28.
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court to the guilty person who committed an administrative offense in the
field of intellectual property, the punishment provided by the CUAOQ, in
accordance with the procedure established by law. The only generic object
of these administrative offenses is a group of social relations of
intellectual property, which are protected by the law on administrative
liability. The subject of this group of public relations are objects of
intellectual property. Subjective features of administrative offenses of this
group are represented by their actor, and the subjective side is
characterized by the fact that they are committed only intentionally.

Traditionally they distinguish the following stages of proceedings
on administrative offenses: initiation the case of an administrative
offense (it consists of three stages: official registration by the authorized
body (official) evidence of infringement of intellectual property rights,
the official activities of the competent authorities to find out the circum-
stances of the offense and drafting a protocol); proceedings on admi-
nistrative violations and taking action (at this stage should be divided
into four stages: preparation for trial; the merits, making and execution
of ruling, announcement of the ruling); appeal and protest against a
ruling on an administrative offense; execution of a ruling, imposing
of administrative penalty.

SUMMARY

The article deals with description of peculiarities of administrative
liability for violation of legislation in the field of intellectual property.
The definition of administrative liability for violation of intellectual
property rights has been proposed. The basis of use of administrative
liability for violation of intellectual property rights has been established.
The composition of administrative offenses in the field of intellectual
property and their objective and subjective features have been determined.
The unique generic object of these administrative offenses has been
disclosed. The objective signs of administrative offenses in the field
of intellectual property have been singled out. Subjective signs of admi-
nistrative violations of this group have been studied. The essence of the
mechanism of realization of administrative liability for infringements in
the field of intellectual property is established and the stages of
proceedings in cases of administrative violations in the field of intellectual
property have been established: the initiation of a case concerning an
administrative offense; hearing the case about an administrative offense
and a ruling (preparation for hearing case, hearing the case in fact, the
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making and execution of a ruling in a case, the announcement of a ruling);
appeal and protest against a ruling on an administrative offense;
execution of a ruling, use of administrative penalty.
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DILEMA OF CORRUPTIALIZATION:
LEGAL AND PSYCHOLOGICAL ENTITY

Kisil Z. R.

INTRODUCTION

In today’s conditions of social organization, due to globalization
tendencies, the complexity of the construction of the state mechanism
and the integrity of the regulatory regimes, which fall under the power
and administrative influence of its components, are becoming
increasingly important. Therefore, the effectiveness of the functioning of
the state and its institutions is a guarantee of social prosperity, the
development of social space, proper organization of the fundamental
legal institutions, priority of fundamental social values. Therefore, any
factors (subjective or external) of a destructive type, localized in the field
of public administration, lead to diametrically opposed to pre-defined
consequences: obstruction and stagnation of civil society institutions.

One of the dominant problems of the modern-type state mechanisms is
corruption. Despite the variety of conceptions of identification of its social
significance, it is obvious that there is insufficiency and some incon-
sistency in the doctrinal, and therefore in the normative measurements of
its definition, determinative subsystems, that, in their combination, lead to
the ineffectiveness of specialized preventive anti-corruption measures
being carried out in the state. Effective counteraction to corruption and its
manifestations is the key to the progressive development of the state and
civil society institutions, which emphasizes the importance of conducting
systematic research in the paradigm of identifying and neutralizing
determinants of corruption as the social phenomenon.

Obviously, the socio-psychological content of this phenomenon
should be taken into account, since corruption is defined as the primary
deviant form of relations, as a result of which a certain life style of a
person oriented to the status, power and money is formed and, in the
majority, material values dominate upon the original tasks of the public
officer. In the communicative sphere, corruption schemes contribute
to informal “mutually beneficial communication” (domination of inter-
personal relations with only “necessary” and “profitable” people), an
attempt to move as quickly and successfully as possible on the social and
career ladder with any means necessary.
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Creating a corrupt environment through coercion involuntarily
weakens the mechanism of psychological resistance of the individual
towards corruption and “draws” it into the system of these destructive ties.
Therefore, creation of a type of a person who is oriented on higher values,
with a well-formed moral imperative, with a desire for self-realization,
an adequate level of mental stability is the key of minimizing corruption
processes in society.

Effective counteraction to corruption and its manifestations is the key
to the progressive development of country and civil society institutions,
which emphasizes the importance of conducting systematic research
in the paradigm of identifying and neutralizing determinants of corruption
of the authorities.

The scientific aspects of the clarification of the different aspects of
corruption is positioned in researches of. V. Averyanova, A. Andryjko,
L. Arkusha, L. Bagriy-Shahmatov, O. Bandurka, D. Bahrahha, Y. Bytiak,
H. Bosak, R. Kalyuzhnyj, Z. Kisil, R.-V. Kisil, V. Kovalenko, R. Klit-
gard, A. Komzyuk, Y. Shemshuchenko, V. Shkarupa and others.

The basis of the doctrinal study of the problem of corruption in the
public system, in the vide sense, was presented in the scientific researches
of S.-P. Ackerman!, M. Melnik?, E. Nevmerzhytsky®. The notification
of these scholars as the fundamentalists in the field of working out the
features of corruption is based on the proposed innovative concept of
“integrity” of its content, manifestations and determinants of corruption,
among which, unlike the conservative vision of the rest of the researchers,
those innovators included both legal and social, psychological, economic
and political factors and expressions of this phenomenon, but the
identification of psychological factors of corruption in the researches
of these scientists is reduced only to the statement of the presence of the
named realm on corruption manifestation.

In the context of current article, it is needed to underlined that various
attempts to determine the role of psychological factors in the emergence

! Susan Rose-Ackerman.Corruption and Government Causes, Consequences, and
Reform. [Enexrponnuii pecypc] CAMBRIDGE UNIVERSITY PRESS - Pexxum goctymy :
https://edisciplinas.usp.br/pluginfile.php/841106/mod_resource/content/0/1999 Rose-
Ackerman.Corruption20and20Government_20Causes2C20Consequ20-20Susan20Rose-
Ackerman.pdf.

2 Menbauk M. L Kopymiss — xopo3siss Bragu (comiajJibHa CYTHICTh, TEHJEHIII Ta
HaCHIIKH, 3aX0au mpoTuaii): mororpadis. — K.: FOpuanuna nymka, 2004. 400 c.

Hesmepxunpkuit €. B. Kopymnuis B Ykpaini: Ilpuuunu, Hacmigku, MexaHi3Mu
npotuaii: mororpadis. K.: KHT, 2008. 368 c.

50



of corruption were manifested in the studies of V.I. Dobrenkov and
N. R. Ispravnikova (individual psychological determinants of corruption
were stated to be: the length of professional activity, the presence of
primary orientation to committing corruption crimes and low level of
professional consciousness of the employee) *, Z. R. Kisil, R.-V. Kisil (the
role of professional deformation and aberration of the employee as a trigger
for his further corruption activity)® ®. Thus, on the basis of the analysis of
the doctrinal realm of the research on the problem of psychological
determination of corruption in the activity of officials, there is a lack of
systematic analysis of this aspect of the problem that greatly complicates
the understanding of this phenomenon and reduces the effectiveness of
potential psychocorrection in the sphere of prevention of this phenomenon.

A. Zhuravlev and A. Yurevich in their researches paid a great attention
to the psychological aspects of mass consciousness models with minimal
tolerant attitude towards corruption. It was underlined that not the acts
of corruption themselves, but to the amount of material remuneration and
domination of double standards that are generated by this phenomenon
is highly destructible for social institutions and state mechanism’.

In the concept of O. Vanovskaya we encounter the pinpoint
of “corruption-friendly personality” existence, which is a special social
type with a high degree of propensity to corruption and low corruption
resistance ®.

It is believed that the tendency to corrupt behavior is inherent for
almost all adults. However, the cornerstone of the personality of a
corruptor is the system of motives of dominance in social sphere, gaining
influence, power and attitude to risk behavior. The peculiarity of the self-
concept of the personality of the corruptor contains the low level of self-
perception with negative assessment of the meaning of one’s own life.

I[06peHbI<OB B. . Koppynuus. CoBpeMeHHbIE NMOAXOABI K HCCIENOBaHHIO. M.:
AKaI[eMI/I‘IeCKI/II/I [IpoekTt, Anbma-Marep, 2009. 208 c.

> Kicins 3. P. HpaBOBl Ta TICUXOJIOT4HI 3acaau 3arnobirans npodeciitHiil nedopmarii
NpaliBHUKIB OpraHiB BHYTPILIHIX CIIpaB YKpaiHH: JHUC. ... TOKTOpa ropui. Hayk : 12.00.06 /
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However, it has been proved that “corrupt” people are satisfied and
successful in their personal lives, have successful families, gain high
achievement in the public service, are characterized as the persons with a
high level of efficiency. Mainly they are persons with a stable personal
psychology and posses a well-formed consumer outlook on life.

Thus, based on the analysis of the doctrinal researches in the realm of
the problems of the psychological determination of corruption in the
activity of officials, it is obvious that a lack of systematic analysis of this
aspect of the problem can be found in modern science, which significantly
complicates the understanding of this phenomenon and reduces
the effectiveness of potential psycho-correction in the sphere of
prevention of manifestations of this phenomenon.

In the context of complex administrative reform and democratic
restructuring of the public administration algorithm in Ukraine, the
problem of the formation of the newest and, most importantly, high-
performing, system of detection of manifestations and factors of corruption
with their further operational neutralization, which necessarily requires
aprism review, is particularly acute. Reflection of the phenomenon of
corruption from the narrow branch into the wide system (integrative,
interdisciplinary) reflection, in particular, through the cooperation
of psychologists with legal experts is highly needed.

In the context of complex administrative reform and democratic
restructuring of the public administration algorithm in Ukraine, the
problem of the formation of the newest and, most importantly, highly
effective, system of detection of manifestations and factors of corruption
and their further neutralization, which necessarily requires a prism review,
particularly demands the reflection of the phenomenon of corruption from
the narrow prism into the wide system (integrative, interdisciplinary).

The purpose of the article is to investigate the problem of corrup-
tionogenesis in the legal-psychological dimension.

The task is to identify corruption as a social phenomenon, the
effectiveness of identification and correction of its indicators is directly
dependent on the level of its systematic research using combination of legal
and psychological methods; to propose practical measures, integration of
which in the system of prevention of corruption will reduce the level of
influence of this phenomenon on the social (including public-law)
environment.
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1. Tasks

1. To identify corruption as a social phenomenon, the effectiveness
of definition and correction of which is directly dependent on the level
of systematic form of research with use of combined legal and
psychological methods.

2. To substantiate expediency of the spectrum of manifestations and
determinants of corruption by integrating psychological deviations and
subjective factors of public officers (management styles, psychological
climate in a team, sphere of activity of an official, etc.) into the paradigm
of its forms and determinants.

3. To propose practical measures, integration of which in the system
of prevention of corruption will reduce the impact of this phenomenon on
the social (including public law) environment.

2. Methods of research

To solve the tasks of this research a set of general scientific and
special methods and techniques of scientific knowledge were used.
The system approach was used to provide an opportunity to carry out a
comprehensive study of the mechanism for preventing and counteracting
corruption in Ukraine as well as to indicate ways to improve these
processes. With the help of a dialectical approach, the essence of
corruption as a complex legal and psychological phenomenon was defined
and theoretically reflected. Historical and legal method served to consider
the genesis and transformation of the phenomenon of corruption.
Comparative legal method provided the opportunity to work out the
immanent functional-chronological and legal characteristics of the
continuum of corruption delinquencies in both transnational and national
legal dimensions. The logic-semantic method allowed to provide the
analysis of the conceptual apparatus. Methods of abstraction, analysis,
synthesis and modeling were used to develop proposals for improving of
the mechanism of preventing corruption. The method of scientific
generalization was applied to the classification of the determinants of
corruption cases. The method of synthesis gave an opportunity to
summarize the data obtained in the process of scientific research.

To solve the tasks of forming general scientific and special methods
and techniques of scientific identification of corruption. The system
approach contributed to a comprehensive study and further development
of an anti-corruption model for improving the quality of domestic anti-
corruption system.
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A number of proven research methods have been used to diagnose
corruption indicators: Pearson correlation analysis method, V. Gosset’s
t-criterion differentiation, generalization of statistical surveys of the
“Corruption Index” by the international organization Transparency
International and the National Comparative Study “State of Corruption in
Ukraine” etc.

3. Results of the research

Corruption is a negative social phenomenon, which is a set of social
factors which, having reached a critical level of intensity, leads to the
bifurcation of the teleological parameters of the functioning of the public
apparatus of a certain state, the formally-identified manifestations of
which are the different forms of delinquency (criminal, legal,
administrative, disciplinary) of the state officers.

According to international analytical organizations, the level of
corruption in Ukraine is close to that observed in the most corrupted
countries of the world, which, along with a high level of political and
legal attention to the problem of elimination of the manifestations of this
phenomenon in the national legal system, determined the rapid rise
of the rational interest to the reasons to the current problem.
The threatening and low level of efficiency of the actual anticorruption
system of Ukraine is obvious.

Any typical system is a set of organizational, procedural and
methodological components, the interaction of which allows the state to
achieve the desired result in a certain area of social life. By applying this
model on the domestic anti-corruption system, we can provide the
following content for each of the components of the typical system:

» The organizational and institutional component is represented by a
system of public authorities (both specialized and general), civil society
institutions, private law entities and relations that arise between them in
the context of prevention and counteraction to manifestations and factors
of corruption;

» The procedural component is the actual algorithm for the imple-
mentation of normative, jurisdictional, interpretative and other law
enforcement measures, determined by the fact of the existence of
corruption as a phenomenon or the discovery of its certain legally
significant manifestations;

* The methodological subsystem is a set of methods the practical
implementation of which is aimed for ensuring compliance with legality
and social efficiency as the key characteristics of legal institutes.
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Ukraine refers to the group of countries in which political, high-level
and domestic corruption are deeply rooted in various spheres of life and
became an organic element public relations. Corruption leads to collapse
of the state and negative tendencies for the population as a result such as
ineffective use of budget funds, poor quality of public services. It also
should be mentioned that corruption also increases the uncertainty of
the environment in which economic agents and households cannot provide
the top effective production of social goods.

However, evaluating this phenomenon in Ukraine, an impartial
researcher faces problems, since international ratings primarily measure
only perceptions of corruption, while economic assessments of losses
from corruption and, consequently, winnings from overcoming it is
acutely lacking. During 2014-2018, the struggle against corruption in
Ukraine was identified as one of the key priorities of public policy.
Thanks to a number of successful episodes some international
organizations have also noted some progress in overcoming corruption.

Reforms introduced during these years helped to move Ukraine from
144 place in 2013 year on the 130th place by the Corruption Perceptions
Index in the world ratings.

In general, two main directions of action (strategies) that reduce
the level of corruption can be distinguished in Ukraine in present time:

e narrowing the opportunities for corruption of public officers
through reforms in various sectors;

e creation of an effective system of institutions for combating
corruption.

In this paper, the emphasis is primarily on the first direction of change.
These changes provided by reforms aimed at increasing transparency of the
activity of the state as an institute and improvement of efficiency of public
administration as the result.

One of the main ways of government anticorruption policy is to
reduce corruption opportunities for officials and the main instrument for
that goal is to use deregulation. Its content is to create a favorable
business climate by eliminating excessive administrative burdens on
business and reducing excessive control over business sector with the help
of the simplification of the relevant regulatory procedures.

As the result of a deregulation the number of mandatory licenses
and permissions, in particular realm of business activities, as well as
simplification of tax administration were achieved.
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An important step in the direction of implementation of deregulation
was the introduction of a simplified registration of business subjects at
the end of 2017.

At the same time, the process of deregulation should be intensified.
After all, in accordance with the information of DRSU4 on the state
of implementation of the Government Action Plan on deregulation
of economic activity Ukraine determined repositioning of Ukraine from
112 points of ineffectiveness of national business to 48, 9. The rest goals
are to be achieved soon and this is about half of the planned actions that
were yet completed.

As the analysis shows, the total annual economic gain from anti-
corruption measures is about 6% of state budget or about $ 6 billion
dollars of USA.

It worth to be mentioned that not only legal of economic measures
have proved their effectiveness in the realm of minimization of corruption,
thus this article is devoted to illustrate the probable ways of use of
interdisciplinary composure of anticorruption activities that should
Improve the effectiveness of national law enforcement system in this realm.

In modern conditions, the system of anti-corruption measures
consists of three main components:

1) Preventive (the legal formalization of the content of corruption and
the forms of response of the legal system to its manifestation; professional
selection and testing of candidates for employment in state bodies; the
current regulatory influence on administrative activities of the officials);

2) Investigation procedures (realization of the investigative actions in
the cases of the possible existence of corruption offenses or conditions
that may facilitate its commission);

3) Jurisdictional (realization of legal measures of responsibility in the
cases of corruption offences).

The implementation of the operational-search and jurisdictional
components of the system of prevention of corruption belongs to the
subject of legal regulation of criminal, criminal-procedural, administrative
and labor law branches, and therefore does not belong to the subject of
scientific research of this article. The focus of this study will be made on
the procedure of prevention of corruption, namely on the inherent part of
this subsystem — current control and self-correction of service activities.

In our opinion, the ineffectiveness of measures aimed at preventing
corruption is indicated due to the lack of attention of the role of internal
Imperative in the day-to-day service of the state officers. The conceptua-
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lization of the role of the internal imperative as a factor in the prevention
of corruption is reduced to the following aspects:

1) With the formal domination of external forms and methods
of control over the official activity of the state officers, more effective is
the inside part of corruption neutralization that is manifested both in the
intolerance of the certain official to corruption activity in his own
procedures and in the general area of the activity of the public institute
of authority (within the service team);

2) The formation of the internal imperative of an official occurs when
the official perceives the domination of social preferences provided by the
integration into the system of the public service (as a result of acquiring
the status of the public officer) over the potential benefits offered in the
course of a corrupt transaction;

3) The effectiveness of the subjective (mental) factor in the
prevention of corruption cases is essential in neutralizing other factors of
potential corruption, and is stated to be the main way of production of a
systematic approach to the implementation of anticorruption strategy.

Carried out by the authors, comprehensive studies of the problem of
corruption in its legal and psychological dimension are obtained by means
of discretionary statistics, in particular through conducting complex
correlation analysis, the results of which indicate a clear relationship
between certain features of the official (management style, sphere of
activity) with the degree of corruption.

Based on the data of empirical research among the employees of the
bodies of the National Police in Lviv (sample of 100 employees according
to the methodology adapted by Kileijberg Y.A.), authors revealed
correlations of the tendency of officials to corruption on the basis of the
diagnosis of certain features of the National Police officers (Digest 1).

As the result it can be stated that the tendency of the public officers
to commit corruption offences is directly dependent on a number
of psychological addictions and deviant tendencies, the identification of
which by special methods should be introduced into the procedure of
official selection of candidates for the replacement of civil service
positions and significantly reduce the potential corruption in public
apparatus in general.

As a legal-psychological category, the internal imperative of an
official is based on the successful combination of key psycho-modifying
factors that determine the expediency of a particular model of individual
behavior. Such factors are:
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Digest 1. Averaged statistical indicators of predisposition to corruption
based on the data of the sample of officials of the National Police
of Ukraine according to the types of activity of the questionnaire
by Kleijberg Y.A. (adapted)

Symbols in digest 1: M — the average value; V¢ — value of the influence of the
parameter on the person’s predisposition to corruption behavior; £ 6 — means the
square deviation; £ m — error in the arithmetic mean; t — Student criteria; * — mini-
max values in metrics; % — ratio — differences between indicators; 0 — investigators;
1 — district police inspectors; 2 — candidates for service in the bodies of the National
Police; 1 — propensity to overcome norms and procedures, 2 — predisposition to
addictive behavior, 3 — tendency to self-destructive and self-destructive behavior,
4 — predisposition to aggression and violence, 5 — volitional control of emotional
reactions, 6 — tendency to illegal behavior, 7 — dissatisfaction with persons own
status, 8 — negative attitude to leadership in the institution, 9 — material
dissatisfaction, 10 — perception of corruption as a norm of society.

e Fear of legal responsibility afterwards the participation in the
corruption event.

In determining the admissibility of a particular model of activity, an
individual conducts a series of analytical and comparative processes based
on empirical experience, taking into consideration the possible risks and
measuring them in combination with potential assets. In the area of
corruption offences, among the potential risks include the form and extent
of legal responsibility, indicated by the national legal system. In actual
realities of the national legal system, the forms of legal responsibility varies
in the range of financial penalties (a fine in the amount of 300 to 1500 non-
taxable incomes of citizens), in the form of deprivation of special law
(the prohibition to hold certain positions or to engage in activities related
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to management for a term from 1 to 3 years) or period of personal
restraint of liberty (arrest for a term of 3 to 6 months, imprisonment from 2
to 12 years).

In our opinion, actualization of this factor of auto-exclusion of corrupt
activity of the public officers is possible through the implementation of the
implemented experience of certain foreign countries in the realm of crea-
tion of an effective system of the corruption prevention. As the English
researcher Susan Rose-Ackerman states: “... the practice of Israel repre-
sents the effectiveness of high level of severity of legal responsibility
measures that are used towards the property and functional limitations of
employees who committed corrupt crimes. Contrary to the means used by
other states to prioritize the value of restriction of liberty as a main form of
legal response to the fact of the corruption activities of a particular subject,
the Legislative Assembly of Israel has chosen the best method
of punishment — huge fines and lifetime prohibition to be engaged in
activities related to management in public authorities ... The low level
of corruption in the state and rare cases of corrupt practices testify to the
correctness of the vector of anticorruption policy of this country™®.

e Awareness of the inevitability of legal responsibility in case of
committing a corruption offence.

Experience of Singapore confirmed the effectiveness of systemic and
operative transformation of a totally corrupt state apparatus into a testament
of functionality and legality. For the purpose of anti-corruption resetting
of public service in the state, as pointed out by Lee Kuan Yu (former
Prime Minister of Singapore): “... it was necessary to completely reconsider
the structure, competence and the attitude towards the public service
institute. However, the most significant effect was achieved due to the
absence of any exceptions — independent experts, beginning with the state
head-leaders (including my family), began to examine the whole hierarchy
of the state administration. When any suspicions of illegal enrichment was
identified, an official was immediately restrained from exercising

public functions, which made administrative pressure impossible”*.

% Susan Rose-Ackerman.Corruption and Government Causes, Consequences, and
Reform. [Enexrponnuii pecypc] CAMBRIDGE UNIVERSITY PRESS - Pexum goctymy :
https://edisciplinas.usp.br/pluginfile.php/841106/mod_resource/content/0/1999_Rose-
Ackerman.Corruption20and20Government_20Causes2C20Consequ20-20Susan20Rose-
Ackerman.pdf.

) 1 Kyan IO. Cunramypckas wucropus 1965-2000 rr. U3 tperbero mmpa —
B nepBhriil. — M.: MITUMO-Yuusepcurer, 2011. 656 c.
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In order to restructure the mental archetype of a public officer
in national practice, it is necessary to implement two key innovations:

a) Reloading of public apparatus should be started from senior
officials and not from the basic low-level units;

B) Administrative anticorruption reform should be totally systemic
rather than fragmentary.

4. Results of empirical research

During the research, a comprehensive comparative analysis of the
criteria for corruption genesis was conducted (based on data from
previous empirical studies with sample data that was conducted in a
private consulting institution, the activity of which is also associated with
the interpretation of legislation and law-enforcement; 25 employees
responded by the method of t -criterion proposed by William Gossett
(the method of “Student”).

Two subgroups of the subjects were distinguished, in which a
comparison was made between representatives of the public sector with
pronounced leadership skills in psychotype (50%) and representatives of
the private sector with leader traits in psychotype (50%). The research
carried out by the private and diametrically opposite — the public sector
was conducted for the purposes of identification of the main differences
between these opposing segments of the state mechanism (Digest 2).

Digest 2
t-criterion in main features of comparison
Features t t Corruptio Possible
private | public n affect | correlation
Neuropsychiatric stability )
of the individual 210 13 22 001
Democratic style of management 2,89 0.75 1.75 ,005
Competitive environment 2,93 1.3 -2 ,005
Team support 3,07 -1.5 -3.1 ,001
Non-democratic method
of management 2,98 3 -1 004
Satisfaction with the level
of social provision 2,46 15 35 002
Level of bureaucracy 0,2 3.7 4 ,001
Transparency of governmental ) i
orocedures 2,35 1.5 3 ,005

Digest 2. Differentiation by t-criterion of V. Gosset on the basis
of indicators of personality features and main styles of management
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Thus, according to the main indicators, the differences in the baseline
of the indication parameter “Neuropsychiatric stability of the individual”
(the t public = 1,3, t private. = 2,10, the corruption affect of the criteria =
-2.2, and p <0,001) were indicated. This indicator confirms that private
sector employee are more stable and posses the higher level of psycho-
logical endurance in comparison with employees of state institutions, and
therefore the first group indicate less predisposition to corruption. This
result is quite natural because the employee of a private institution must
adhere not only to legislative, but also moral and ethical standards, which
Is a prerequisite for the formation of the properties of neuropsychiatric
stability of the individual.

There is also a difference in the scale of the indication “democratic
style of management” (the indicator is t private = 2,89, t public = 0,75, the
corruption affect of this criteria is 1.75, and p <0.005). This management
style is more inherent for private institutions, due to that the state
organizations are positioned as rather conservative and addicted to an
authoritarian method of management (index t private = -2.89, t public = 3,
influence on corruption-1, at p <0.004). In turn, as has already been
demonstrated, the democratic management style is more favorable for the
emergence of corruption than in non-democratic.

The factor influencing the degree of corruption is also the:

e development of the competitive environment (index t private=
2,93, t public = 1.3, impact on corruption-2, at p <0.005);

e support for the team (the t private = 3.07, t public = -1.5, the
effect on corruption -3.1, at p <0.001);

e the satisfaction of employee with the level of social provision (the
indicator is t private = 2,46, t public = -1.5, the effect on corruption is -
3.5, at p <0.002);

e the level of bureaucracy (the t private = 0.2, t public = 3.7,

e the effect on corruption=4, at p <0.001);

e transparency of government procedures (t private = 2,35,
t public = -1.5, influence on corruption-3, at p <0,005).

An important factor in preventing corruption is also the minimization
of manifestations of professional deformation and burnout.

Corruption is often indicated in synergy with such psychic
phenomena as professional deformation (changing of the vector of
perception of public service, during which social interests are replaced by
the personal mercantile interests of the public officer, with the means of
corruption offences) and professional burnout (loss of enthusiasm and
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professional self-criticism due to the long and monotonous professional
activity that is not provided with sufficient level of motivation). In our
opinion dominant methods of counteracting these phenomena are the
periodic rotation, the use of the institute of advanced training on a
voluntary basis as a method of determining candidates for further career
growth, etc.

CONCLUSIONS

Corruption as a social phenomenon is endowed with a variety of
manifestations and determinants, among which not only legal, but also
socio-psychological are indicated. This fact underlines the need for a
systematic approach to solving issues related to the development of an
effective mechanism of corruption in Ukrainian society prevention.

In our opinion, the key methods of preventing corruption as a legal
and psychological phenomenon are:

1. Ensuring an adequate level of socio-economic provision of public
officers on the basis of competition and optimization of state institutions
structure.

2. Minimization of manifestations of professional deformation
and professional burnout.

3. Reformatting the competence and procedural aspects of mana-
gement in public institutions.

The formation of a an effective national corruption-prevention
system is de-facto impossible without a structured and consistent doctrinal
study of the reasons and conditions of the corruption emergence in the
public apparatus. That puts a challenge to the scholars of various realms,
and therefore, the aspect of interpreting corruption, that is proposed in this
article is only the beginning of the long way of development of scientific
interpretation of this phenomenon.

SUMMARY

In this article a systemic analysis of the immanent (personal,
subjective) factors (determinants) of the typical forms of manifestations
of corruption in the professional activities of public officers has been
made, as well as comprehensive analysis of the forms and methods
of psychological, organizational, legal, and social prevention of
obstructive transformation inthe procedure of public administration,
conducted by these subjects.

Methods of scientific research that were used in the article: the
analysis of specialized sources, deductive and inductive approaches to the
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operationalization of thoughts, generalization of scientific achievements,
method of Pirson’s correlation analysis, W. Goset’s method, statistical
interpretation of data, provided by Transparency International and
Ukrainian State buro of statistic.

One of the dominant problems of public government mechanism’s of
the modern countries is undoubtedly the phenomenon of corruption.
Despite the axiom of identification of corruption as the destructive
phenomenon it is obvious that there is insufficiency and some incon-
sistency in the doctrinal, and thus in the normative realm of representation
of definitive and determination components, which leads to the
ineffectiveness of specialized preventive anti-corruption measures being
conducted in the state. Effective counteraction of corruption is the key to
the progressive development of public administration and civil society
institutions as the factor that underlines the importance of conduction
of complex research in the paradigm of identification and methodology
of neutralization of the forms of corruption manifestation.

The goal of scientific research was to identify corruption as a social
phenomenon, the effectiveness of identification and correction of which
is directly relevant with the level of systematic (integrative) approach to
its analysis conduction. The main reason for the expansion of the forms
of manifestations and types of determinants of corruption with the means
of psychological deviations was stated to be the lack of practical
effectiveness of current anti-corruption measures.

Psychological-legal vector of the interpretation of the problem of
corruption as an independent paradigm of this phenomenon identification
Is connected with a number of propositions of development and
stabilization of effective model of the prevention of corruption, including
exogenous (monitoring, collective influence, the status of the employee)
and endogenous (formation of the immanent imperative regarding
resistance to corruption factors) means.

As a conclusion corruption is stated to be a social phenomenon that is
represented with a variety of manifestations and is caused by various
determinants, that are stated to be not only legal, but also socio-
psychological by their nature. That fact stimulates the need for a complex
approach to the solution of issues related with the development of an
effective mechanism of the prevention of corruption in Ukrainian society.

The key methods of preventing corruption as a legal and
psychological phenomenon are stated to be:
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1) Ensuring of an adequate level of social and economic provision of
public officers on the basis of competition between them with total
functional optimization of state institutions.

2) Minimization of manifestations of professional deformation and
professional burnout of public officers.

3) Reformation of the jurisdictional and procedural aspects of public
management.
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SPECIAL ASPECTS OF ADMINISTRATIVE
AND LEGAL REGULATION OFACTIVITIES
OF LOCAL SELF-GOVERNMENT BODIES

Korniyenko M. V.

INTRODUCTION

Legal relations that arise in the public sphere of society and the state
during the receipt, use, distribution and storage of information, are
characterized by considerable dynamism and instability of legal
regulation. By providing diverse social processes, certain groups of these
relations, as a result of the transformation of the model of relations
between public authorities and citizens over time, lose their relevance and
undergo radical changes. Thus, constantly changing and adjusted, the
system of public needs in the information sphere contributed to changes
and adjustments of administrative law. This, in turn, leads to the
emergence of new or renewed social relations in the power and
management sector (especially in the sphere of information circulation).

Such changes are especially noticeable in the course of fundamental
updates of the power and management model, as the normative mainte-
nance of its work is carried out mainly using the rules of administrative
law. The need for streamlining and regulation of information relations
requires the improvement and further legal consolidation of the legal status
of their participants. In particular, it is a question of separating and fixing in
the state management of the following areas: ensuring information
sovereignty of Ukraine, regulation in the field of communication and
informatization; realization of the state policy in the spheres of organization
of special communication, information security, telecommunications and
use of radio frequency resource of Ukraine; realization of the state policy in
the field of informatization, e-governance, formation and use of national
electronic information resources, development of the information society;
realization of state policy in the field of television and radio broadcasting,
information and publishing sphere, etc. Consequently, the scientific search
for answers to the questions arising in the process of administrative-legal
regulation of information relations within the limits of the science of
administrative law, through constructive use of knowledge from the general
theory of law, constitutional, administrative law emphasizes the importance
and relevance of the chosen topic of research.
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1. Actors of information relations in administrative law

Actual and important for realization of our research is an analysis of
the subjective structure of information relations. A thorough study of the
latter requires a detailed elucidation of a number of theoretical issues.
First of all, this relates to the definition of the legal structure of “actors
of information legal relationships, the establishment of its relationship
with other related concepts and the resolution of other issues related to
the science of administrative law and practice management. The practical
significance of this question is that its proper solution will determine the
circle of persons entering into the information legal relations and acts of
which, subject to the regulatory influence of the rules of administrative
law, have legally significant consequences. Consideration of this issue
will also help not only to create the basis for further in-depth study
and classification of the relevant actors, but also to determine adequately
the modern requirements of the functions of the authorities, optimization
of their quantity and quality.

The actors of legal relations in the global information network are:
services of the technical part; actors producing and distributing
information on the Internet; consumers of information from the Internet;
business entities engaged in e-commerce. For example, there are three
groups of entities that operate on the Internet: 1) developers of cross-
border information networks and other technical means that make up the
Internet infrastructure; 2) specialists who produce and distribute
information on the Internet, and providers of various services; 3) various
consumers (citizens, organizations, etc.).

Based on a definite model of systematization of actors of information
legal relations, scientists distinguish groups of actors, the key feature
of which is the special information legal personality, which is the general
precondition of the participation of individuals and legal entities in
information legal relations, namely: producers, or creators of information,
including authors; owner of information (information objects); consumers
of information. Developing this classification, some scientists believe that
owners and producers of information can be conditionally united, on the
basis of which distinguishes two groups of actors: users and producers

! Misens M., Kamroxuuit A., I'aBnoBcekuii B., [{lumbamiok B. [ndopmartiitae 3akoHo-

JIAaBCTBO YKpaiHW: KOHIlENTyaldbHI OCHOBH (opmyBanHsA. [IpaBo VYkpainu. 2001. Ne 7.
C.50-53. C. 51.
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of information?, supporting this concept, L. P. Kovalenko notes that the
carriers and consumers of information also coincide®,

This model of the division of actors of information relations has
become more widely interpreted in the writings of O. I. Yaremenko,
which suggests to distinguish the individual specific features that
determine the status of participants in the studied relations. Thus, studying
information relations as a subject of legal regulation, the author states that,
as social relations, which are regulated by law, arise, develop and cease to
operate in the information space between the actors of law, which are
endowed with information rights and obligations . In other words, the
actors of information and legal relations are primarily their participants
who have information legal personality, which includes two legal
qualities: information capacity, which is the ability to have information
rights and responsibilities; informational capacity, that is, the ability to
acquire information rights and create obligations by their actions®.

Since information legal relations — this is not the only form of
implementation of law, norms defining the place of the subject of
information law, implemented, defining the legal status. Such rules
establish the actor’s status, his/her potential. However, this does not mean
that all potential opportunities will be realized in specific legal
relationships. As defined by the Law of Ukraine “On Information”,
everyone has the right to information that provides for the free
acquisition, use, distribution, storage and protection of information
necessary for the realization of their rights, freedoms and legitimate
interests. At the same time, not all of these potential rights will be
implemented in specific legal relationships, although the legal capacity to
implement them is the legal status of a person, because the presence of the
appropriate legal status of the information law actor — a necessary
condition for his participation in information legal relationships.

Taking into account the above, we conclude that the obligatory
participants in the information relations in the administrative law are the

2 AnvinicrpatuBre npaso : migpydnuk / 10. I1. Bursk , B. M. Tapamyk, B. B. Boryiis-
Kuil Ta iH.; 3a 3ar. pena. FO. I1. butsaka, B. M. I'apamyka, B. B. 3yii. — 2-re Bu., mepepoo.r.
Ta nonoB. Xapkis : [IpaBo, 2013. 656 c. C. 22.

® Kosanenxo JI. II. [Ipeamer 1 meTonu iHdopMaliifHOTO MpaBa YKpaiHu. BicHuk
XapkiBChbKOro HalioHadbHOro yHiBepcuteTy iMeHi B. H. Kapazina. Cepis «[IpaBo». 2014.
Ne 1137. Bun. 18. C. 83-86. C. 84.

* Konuenuis CTBOpEHHS Ta (YHKIIOHYBaHHS 1H(GOpPMAIIHHOT CUCTEMHU EJIEKTPOHHOL
B3a€MO/IiT Aep)KaBHUX €IEKTPOHHUX 1HPOpMaLiifHUX pecypciB. OdimiitHuii BicHUK YKpaiHu.
2012. Ne 67. Cr. 2753.
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subjects of authority: state authorities, other state bodies, local self-
government bodies, bodies of power of the Autonomous Republic
of Crimea, other actors carrying out power management functions in
accordance with the legislation and decisions of which are obligatory
for execution. It is the state and its bodies act as the main actors of
information and legal relations. Based on the above considerations, we
can conclude that among the actors of information relations governed by
the norms of administrative law, belong to: a) subjects of power;
b) individuals; c) legal entities; d) representatives of the public. Subjects
of authority are participants in information relations in all spheres of
economic, political and cultural life. Such entities are state authorities,
local self-government bodies, and other entities exercising power
management functions in accordance with the legislation, including
for the implementation of delegated powers.

Also among the subjects of power authorities it is worth noting the
Comissioner of the Verkhovna Rada of Ukraine on human rights. This is
evidenced by the annual reports on the state of observance and protection
of human rights and freedoms in Ukraine, which pay more and more
attention to the protection of citizens’ information rights. In addition, in
order to ensure the independence of the authorized body for the
protection of personal data, as required by the Council of Europe
Convention on the Protection of Individuals with regard to Automatic
Processing of Personal Data, the authority to control compliance with the
legislation on the protection of personal data is entrusted to the
Commissioner of the Verkhovna Rada of Ukraine on human rights In
order to ensure fulfillment by the Commissioner of the functions of
control over the implementation of legislation in the field of personal
data protection, the Department for Protection of Personal Data was
created in the Secretariat of the Commissioner of the Verkhovna Rada of
Ukraine on Human Rights. The Department, in accordance with the task
assigned to it: monitors the observance of human rights in the field of
protection of personal data, submits proposals to the Commissioner for
taking measures to control compliance with the requirements of the
legislation on the protection of personal data; carries out consideration of
appeals of citizens on questions of protection of personal data and
prepares proposals on the results of their consideration; prepares
proposals for the opening of proceedings in cases of human rights
violations and implements open procedures; carry out outgoing and non-
visa, scheduled, unscheduled inspections of the owners or personal data
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managers in the manner prescribed by the Commissioner; organizes and
provides interaction with structural subdivisions or responsible persons
organizing work related to the protection of personal data, etc.

Regarding the direct involvement of the Cabinet of Ministers of
Ukraine in the information legal relations, it is conditioned by its status as
a supreme body in the system of executive power bodies. However, the
Constitution of Ukraine and the Law of Ukraine “On the Cabinet
of Ministers of Ukraine”, which defines the main tasks of the Government
of Ukraine, do not contain any indication on the information sphere or on
the implementation of this body of state policy in this area.

Based on the interpretation of the above norms, it can be argued that
the Cabinet of Ministers of Ukraine: implements the information policy of
the state, ensures the implementation of the Constitution and laws of
Ukraine in the information sphere; takes measures to ensure the informa-
tion rights and freedoms of man and citizen; develops and implements
nationwide programs in this area; ensures equal conditions for the
development of all forms of ownership, manages the objects of state
property in this field; elaborates a draft law on the State Budget of Ukraine
and ensures the execution of the State Budget approved by the Verkhovna
Rada of Ukraine and submits to the VVerkhovna Rada of Ukraine a report on
its implementation, in particular, with regard to financing of the
information sphere; carries out measures to provide information security
and fight against crime in the field of information and informational and
infrastructural relations; directs and coordinates the work of ministries,
other bodies of executive power in the information sphere, etc.’.

On December 2, 2014, Ukrainian authorities in accordance with the
resolution number 1008 on the formation of a new Cabinet of Ministers of
Ukraine have initiated the establishment of the Ministry of Information
Policy® (hereinafter — MIP) within the structure of the Cabinet of
Ministers of Ukraine. In accordance with the Regulation “On the Ministry
of Information Policy of Ukraine”, the Ministry of Information Policy
of Ukraine is a central executive body whose activities are directed and
coordinated by the Cabinet of Ministers of Ukraine. It is MIP that is the
main body in the system of central executive authorities in the field
of ensuring information sovereignty of Ukraine, in particular, regarding

® 3amisnsak B. ViockoHaneHHs {H(pOPMAIIHHOTO 3aKOHOMABCTBA YKPAIHH : METOO-
noriuni 3acaau. [adopmarriiiae nmpaso. 2010. Ne 2. C. 59-60. C. 59.

° [Ipo indopmartito : 3akoH Ykpainu Big 2 >koBTHS 1992 p. Ne 2657-XII. Bimomocri
BepxoBnoi Panu Ykpainu. 1992. Ne 48. Crt. 650.

70



the dissemination of publicly important information in Ukraine and
abroad, as well as ensuring the functioning of state information resources.

Also, the Ministry of Education and Science of Ukraine acts as a
participant in information relations by the authorities. To his tasks as
the main body in the system of central executive authorities on the
implementation of state policy in the field of scientific and scientific and
technical information, in accordance with the provision on it, includes the
promotion of the functioning of the national system of scientific
and technical information.

The next participants in public-legal information legal relationships
are individuals who enter into administrative information relations with
the state, with state authorities and local self-government bodies, legal
entities, associations of citizens.

Legal entities act as participants in information legal relations, when
their constituent documents provide information activities as the main
ones (news agencies, printed mass media, publishing houses, television
and radio companies, libraries, archives, etc., as well as state bodies for
which statutory and legal acts establish management, regulatory or other
functions in the information sphere).

Representatives of the public take an active part in the work
of consultative and advisory bodies; in public discussions in the informa-
tion sphere; in the study of public opinion. Also, these entities have the
right to send information requests and complaints to public authorities in
the field of information circulation in the course of public control over
their activities, as well as complaints and applications for information
administrative offenses in the process of public control over compliance
with the rule of law in the information sphere; to send to the bodies of
state administration in the information sphere applications (petitions)
on satisfaction of rights and legitimate interests in this sphere’.

The participation of these entities in the work of advisory bodies in
the field of information is primarily aimed at providing expert-analytical
and normative-project support to the activities of the relevant state bodies,
the representation and creation of conditions for taking into account
the interests of the public and business sectors, providing feedback in
the process of public administration in the information sphere.

! [ndopmarumzartiss  ympaBimiHHS —COLIATBHUMHU cucTeMamu. OpraHi3aliitHo-paBoBi
MUTaHHSA Teopii 1 mpakThku : Had. moci6. / B. JI. I'aBmoBcbkwmii, P. A. Kamroxawmit,
B. C. lumbaimok Ta iH. ; 3ar. pen. M. f. HIsens, P. A. Kamoxuoro. Kuis : MAVIIL, 2003.
336 ¢.C. 125.
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In view of the above, we can say that the key role in determining the
nature of information relations in administrative law belongs to their
parties. Such parties are the actors of administrative law, that is, the media
provided by the administrative and legal norms of rights and respon-
sibilities in the field of information circulation, which can implement
these rights, and the duties assigned to perform. The range of such actors
Is quite wide, and their classification is branched, which is explained by
the special nature of the information sphere, its place in the life of society,
individuals and the state. In information relations in the public sphere,
their participants are given subjective rights and duties, which in the
future determine the actors’ behavior.

2. The object of information relations in administrative law

The decisive issue is the outline of the object of information relations
In administrative law and its in-depth consideration, from which the
correct solution depends on the further effectiveness of this scientific
study. A proper definition of the general theoretical aspects of the chosen
Issue is one of the most important steps in the field of administrative law,
since it will help to optimize the influence of the norms of administrative
law on the further development of information relations. On this occasion,
one can consider the expression existing in different peoples: “Having
determined in the concepts, humanity will solve half of its problems”.
That is why in various branch sciences quite a lot of attention is paid to
the interpretation of the corresponding constructions of concepts,
categories, terms, their normative consolidation on the principles that
provide communication between people.

Expansion of the horizon of scientific knowledge of state-legal
phenomena, the inclusion in the scientific picture of the legal world of
new general categories and concepts, the development of fundamental
legal terms and constructions of a methodological significance for
jurisprudence, are carried out precisely by such science as the theory of
state and law. That is why, for the correct definition of the legal category
“object of information relations in administrative law”, it is necessary first
of all to find out exactly how the concept of “object of legal relations” is
interpreted in the theory of law and the theory of administrative law.
At the same time, we note that the problematic issue is one of the most
difficult and most debatable. Thus, among the points of view of the
representatives of the theory of state and law there are significant
differences regarding the understanding of the essence of the concept and
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its interpretation. As V.S. Tsymbalyuk rightly emphasizes, everything
doubts whether it is necessary to have such a category as “the object
of legal relations”, and ending with the question of what exactly to be
understood under this concept®.

Detailed acquaintance with a number of scientific works of scientists
allows to distinguish two main approaches (monistic and pluralistic) to
understanding the term *“object of legal relationships” and to its inter-
pretation. The first of these is based on a monistic concept, according to
which a single common object is inherent in all types of legal relationships.
Proponents of this concept explain the object of legal relationship as an
action or behavior of the subject, aimed at certain material goods®.

The basis of the second approach to understanding the concept of
“object of legal relations” is the pluralistic concept, the basis of which is
the recognition of diversity, plurality of objects that reflect the entire
palette of ordered social relations. Within the framework of this concept,
the object of legal relations are the phenomena (values) of the material
and intangible world, about which there is a legal relationship and which
are directed subjective rights and legal obligations, “material and
intangible benefits that can meet the needs of subjects”*°.

In the vast majority of modern works on administrative law, scholars
tend to think that the object of relations of administrative law are
actions, behavior of people: this is the one for which there arises legal
relationships (actions, refraining from actions); These are social relations
that embody the nature of the activity of individual actors of law (their
actions or inaction), legal consequences of their behavior, certain legal
interests, including property or non-property nature, etc. Ye. V. Kurinnyy
rightly notes that the above positions need to be substantially refined.

Indeed, the object of administrative-legal relations is the one for the
sake of which (according to what) they arise; in the basis of actions
(inaction) of the participants of the legal relationship are certain interests.
However, one can not accept that the object of administrative-legal

® IumGamok B. C. IIpobiemn koaudikamii HOpM MPABOBIJHOCHH MO0 iHGOPMALIT :
MaTepialy KPYraoro CToily «AKTyalbHi MPOOIeMH HpaBOBOTO peryJmoBaHHs CYCHUIBHUX
BiTHOCHH y cdepi iHpopMarliitHo-TenekoMyHikaniiaux Texuomoriit (IKT)» (m. Ipmins,
28 BepecHs 2006 p., HY ATIC Ykpaiun). Ipnins, 2006. C. 129-133. C. 130.

® HonoxeHHs po MlHlCTepCTBO iHpopmaniiinoi momituku Ykpainu : IloctanoBa
Kab6inety MinictpiB Ykpainu Bix 14 ciuas 2015 p. Ne 2. URL : http://zakon3.rada.gov.ua/
laws/show/2-2015-%D0%BF.

1% €Bporreiichkuii T0CBIT HOPMATHBHO-IPOEKTHOTO 3a6€3MIEUCHHS PO3BUTKY iH(pOpPMa-

IIHHOTO CYCHiJIBCTBA: BUCHOBKH JUIsl YKpainu : aHamt. qon. Kuis : HICII, 2014. 76 c. C. 47.
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relations is only the action (inaction), the behavior of the actors of
administrative relations. If so, what then was the basis of another
mandatory element of the relationship of administrative law — legal facts?

In administrative legal relations, public needs and interests,
if necessary, dominate the interests of an individual actor, and there is
nothing discriminatory. If a citizen is law-abiding, his relations with the
authorities take place in the usual managerial regime, then, in realizing his
own needs, it will necessarily be with respect and responsibility to address
the needs and interests of other members of society™.

The generic object is a group of public needs and interests that are
embodied in the same administrative law with the same functional
purpose. On this basis, the generic object is divided into two parts: 1) a set
of public needs provided by the sphere of power and management
activities; 2) a system of public interests in the field of administrative and
legal protection. Species object is derived from generic. This is a separate
group of public needs implemented within the framework of the same
type of administrative-legal relations — state administration, communal
administration, administrative liability, administrative justice, etc.

The direct object is the parts of the species object, the individual
public needs and interests that are provided or protected in specific
areas of government-management or administrative-legal protection
(for example, the passport system, administrative and jurisdictional
activity of general courts, etc.).

In our opinion, the object of information relations is a specific
object of administrative-legal relations. However, for a more in-depth
conclusion, what exactly is the essence of the object of information
relations, one should turn to the works of supporters of the existence
of information law.

Thus, from a legal point of view, certain information may exist and
be subject to legal regulation only if it is used in a society, that is, we can
speak about the relevant socially-regulated information right*2. This
approach reaffirms our thesis that information can not exist separately
from the mechanisms of its transmission, that is, means of commu-
nication, and that in the information sphere formed an appropriate
relationship that becomes the subject of legal regulation.

1 Jleresa 10. O. Indopmarisi sk 00’ekT mpaBoBigHOCWH. HaykoBuil BICHUK
IOpI/II[I/I‘lHOI akanemii MinictepctBa BHyTpimHiX crpaB. 2003. Ne 2 (11). C. 68-72. C. 70.

2 Xunser 1. B. Indopmaniiine mpaBo YkpaiHu: Teopis 1 IMpakTUKa : MOHOrpadgis.
Kwuis : [Tapnam. Bua-o, 2009. 104 c. C. 22-23.
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The value of one and the same information will be different in
different types of society, because they have different possibilities of its
use. Such opportunities are directly related to the level of development
of society and the level of development of means of public communi-
cation. Any recent news will not matter in a state that does not have a
mass media system. Clearly, any commercial information is valuable only
If it is possible to receive it in a timely manner and respond in a timely
manner to it as well.

Information is multidimensional: it exists in inanimate nature,
cybernetic (managerial) systems, living organisms (genetic information),
circulates in society (social information), etc. This property, in particular,
led to various interpretations of the essence of information in the scientific
literature, where the term itself is quite common and is a category that is
used in various fields of knowledge. In the legal literature distinguish the
following main features of information:

1) systematic information — information not only acts as a means
of systematic organization of existence, but also systemically organized,
characterizing the degree of organization of this being;

2) selectivity of information — the principle of choice is compared
in the theory of information with the concept of uncertainty: the acts of
choice, creating in its totality the selection processes necessary for
the formation of words and expressions, eliminating some kind of “share”
of uncertainty in some pre-existing or conditionally set of elements and
groups of elements or relationships, isolating and forming formations with
those or other (for example, linguistic) structures;

3) physical dependence — without certain material carriers there is no
information;

4) continuity of information — without developed continuity there is
no developed structure of development processes, because they then have
little isolated and differentiated phenomena of “historicity” and “internal
orientation”;

5) inexhaustible information - information can have unlimited
number of users and thus remain unchanged;

6) the mass of information having two aspects — high-quality, which
reveals the mass of information as information public, general for all, and
quantitative, which provides information disseminated to a wide network
of consumers, users of information;

7) the possibility of transforming information — the independence of
the content of information from the form of fixation and presentation;
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8) the ability of information to restrict: the higher the level of organi
zation of the system, the higher the degree of restriction of information;

9) universality of information — the content of information can
be any;

10) the quality of information is considered as a set of properties
of information that characterizes the degree of its compliance with the
needs (goals, values) of users (automation tools, personnel, etc.).

Information of any kind and purpose, created, used or distributed in
the legal system, has certain properties that give rise to certain legal
consequences when dealing with information. The same properties and
peculiarities are fixed in the norms of law and are realized in the
information legal relations in the peculiarities of the behavior of actors,
in their rights, duties and responsibilities on the facts of conduct®,

The peculiarities and legal properties of information are revealed
in the information processes, which ensure the implementation of the
basic information rights and obligations of the relevant actors in order to
ensure the guarantees of information rights and freedoms proclaimed by
the Constitution of Ukraine.

Objects of information legal relations, as O. O. Gorodov proves, are
“the benefits that exist in the forms of information, documented
information and information systems, about which the activities of
participants in these legal relationships arise and are carried on. At the
same time, information is a blessing of a special kind, and documented
information and information systems — the goods of the material”. On the
one hand, the scientist emphasizes that the object of information relations
Is information as a benefit of a special kind. The peculiarity of the latter at
the same time lies in its direct connection with the material carriers and
the physical field and the impossibility of existence outside of them, that
I, beyond them, information exists only in abstraction. On the other hand,
as the scientist argues, the specificity of information as a good of a
particular kind manifests itself not only in the objects of the material
world, but also in the ideal products of human intellectual activity.

Ending the consideration of the subject of the information relations
in administrative law, we conclude that in the role of its basic basis there
must be public needs and interests that are implemented through the
norms of administrative law in the process of power and management

B YyGapyk T. B. KoHcrurymiiiii 3acagi mpaBOBOTO PerymioBaHHS iH(pOpPMAIiiHOi
ctepu. [IpaBoBa indopmatuka. 2010. Ne 3(27). C. 61-65. C. 62.
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activities in the information sphere or administrative- legal protection of
information rights of citizens. Such a position, in the conditions of its
further weighty processing, will allow to develop generalized features that
will distinguish objects of information relations, which are regulated by
the norms of administrative law, from the objects of civil-law relations, as
well as significantly specify the objects of information relations in the
administrative law, to organize their system by means of the appropriate
classification, to develop effective schemes for the full and timely
implementation of public needs and interests in the information sphere.

Thus, under the notion of “object of information relations in
administrative law” we propose to understand the social relations
regulated by administrative law in the form of actions based on
satisfaction of the general (public) needs of citizens and society in the
information sphere on the basis of creation, development and use of
information systems, networks, resources and information technologies,
as well as providing information services.

3. Content of information relations in administrative law

The study of the essence and structure of administrative and legal
relations in the information sphere is impossible without disclosing their
content. Formation of legal relations consists in the establishment of a
purposeful, mutual arrangement of their participants by providing the latter
with significant subjective rights and legal responsibilities. According to
O. Rubanets, in any legal relationship the transition of the general
established legal norms (objective law) into concrete (subjective) rights and
legal obligations of the participants of social relations, which are analyzed
as elements interacting between itself within the framework of certain legal
relationships™. Consequently, the essence (content), that is, those without
which there can not be any legal relationship, there are subjective rights
and legal obligations'*°. The information relations subject to administra-
tive regulation are not an exception: they also can not exist without
subjective rights and legal obligations, which are directly determined by the
relevant norm of administrative law. In the theory of law, the meaning

14 Py6anenrs O. M. Iudopmariiiine CyCHiIbCTBO: KOTHITMBHUH KpEaTUB TOCTHEO-
KJIACUYHMX JochimkeHb : MoHorpadis. Kuis : [IAPAITIAH, 2006. 420 c. C. 147.
1 ['opOynin B. Il., buuenok M. M. IlpoGaemu 3axucty iHdoOpmMaIiiiHOro mpocTopy
VYkpainu : monorpadis. Kuis : [nreprexnomnoris, 2009. 136 c. C. 97.
Koxanosceka O. B. Teopernusi po6semu iHQopMaIiifHuX BiTHOCHH Y IIUBUIEHOMY
npagi : MoHorpadis. Kuis : Kuis. ya-1, 2006. 463 ¢. C. 109.
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of the legal relationship is understood as “subjective rights, duties, powers,
responsibilities of subjects of legal relationships”, “legal status of the
entities, which determines, shapes their behavior through corresponding
rights and obligations for the sake of satisfaction of their interests”.

Subjective rights — this is granted and guaranteed by the state by
means of fixing in a legal norm the measure of the possible (permissible)
behavior of this person. Yes, according to Art. 5 of the Law of Ukraine
“On Information”, everyone has the right to information, which provides
for the possibility of free reception, use, distribution, storage and
protection of information necessary for the realization of their rights,
freedoms and legitimate interests.

Signs of the presence of information relations in the administrative law
of subjective rights can be called: the possibility of certain behavior in order
to meet their interests in the information sphere (the applicant has the right to
contact the administrator of information with a request for information, etc.);
presence of legal personality; possibility of realization of behavior in
information legal relations (the possibility of the subject of information
relations to demand the elimination of any violations of his/her right to
information, etc.); the limited conduct of the boundaries of administrative-
legal norms, the exit of which is a violation of legal requirements.

The opposite of subjective rights is subjective (more precisely, legal)
responsibilities. These categories are inextricably linked and can not exist
without one, since the right of one person can not, as a rule, be realized
outside of the duty of another person. For example, Art. 19 of the Law of
Ukraine “On Access to Public Information” stipulates the right of the
applicant to contact the information manager with a request for
information, regardless of whether this information is personally related to
him or her, without explaining the reason for the request. At the same time,
Art. 14 of the aforementioned law establishes the duty of the information
manager to provide and disclose accurate, accurate and complete
information, as well as, if necessary, verify the accuracy and objectivity
of the information provided and update the disclosed information.

Under legal obligation, representatives of legal science understand
the prescribed measure of the necessary behavior, which subject must
comply in accordance with the requirements of legislation in order to meet
his/her interests'’, as well as the measure of proper or necessary behavior.

7 BapanoB O. A. O6’ekT npaBoBigHOCHH B iH(opMariiiHomMy mpasi. [Hpopmaruka i
npaso. 2013. Ne 9. C. 15-23.C. 17.
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Moreover, their implementation in administrative law is ensured by the
possibility of using state coercion.

Both subjective rights and obligations enshrined in the legal rule are
of a legal nature, and therefore they are more accurately called “subjective
legal rights and obligations”. But given the tautology in the combination
of “legal (i.e., legal) rights”, the definition of “subjective rights and
obligations” was common. Although for the characterization of subjective
responsibilities, often use the definition of “legal obligations™*®.

In the field of administrative-legal regulation, subjective rights and
responsibilities have both common and distinctive features. It unites their
common administrative and legal nature, the existence in administrative
legal relationships, the existence of limits in behavior, the affiliation
of persons having administrative capacity and administrative capacity,
the presence of state guarantees. The differences consist in the fact that
rights are realized in the interests of their owner, and duties — in the
interests of other persons; law is a measure of possible behavior, and
responsibilities are a measure of proper behavior. Both subjective legal
rights and subjective legal obligation have their own structure.

The structure of subjective law — is its structure, which is expressed
in terms of elements — the legal opportunities provided to the subject.

Lawfulness — an integral part of the content of subjective law, which
constitutes a specific legal opportunity, which is provided to a legal entity
in order to meet its interests. Significant elements of subjective law are
such powers.

1. Lawfulness to own positive actions (legal use), otherwise: the right
of positive behavior of the lawful, that is, the possibility to make the
subject itself actually and legally meaningful actions.

2. Lawfulness to other people’s actions (law enforcement), otherwise:
the right to demand appropriate behavior from the person liable, that is,
the possibility of the person concerned to demand from the obligated
subject of performance of the duties assigned to him/her.

3. Eligibility of harassment, otherwise: the right to protection, that is,
the opportunity to apply for support and protection of the state in the event
of violation of the subjective right of the person liable. This right is
triggered by a state apparatus — compulsion if the other party fails
to perform his/her duties.

18 ApicroBa 1. B. JlepxaBHa iH(opMalliifHa TMOJITHKA: OpraHi3aIiiHO-TIPaBOBI
acriekTd : MoHorpadis / 3a 3ar. pea. O. M. bannypku. Xapkis : Bun-so YH-Ty BHYTp. cripas,
2000. 368 c. C. 191.
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It is not necessary to identify the subjective right and authority,
since the subjective right: may be before the emergence of power, to
exist regardless of its implementation. Eligibility is a consequence of
subjective law. For example, everyone has the right to information, but
not everyone addresses the administrators with the relevant request.
However, they are not deprived of the right to access information,
although they do not use it; is wider than a specific power. Subjective
right is exercised through specific powers. For example, the subjective
right to information is exercised through the following powers: the right
to free access, the right to use, the right of distribution, the right of
storage and the right to protect information.

The structure of subjective legal obligation is the reverse side
of subjective legal law and consists of three elements: the need for
the entity to perform certain actions — active responsibilities (for example,
the obligation of the information manager to disclose information about
their activities and decisions made) or abstain from them — passive duties;
necessity of the obligated subject to respond to the legitimate requirements
of the authorized party (for example, the duty of the information manager
to satisfy the request for information); the need to be legally liable in the
event of refusal to perform legal obligations or improper performance
of them, contrary to the requirements of the legal norm.

Component content of information relations is also the responsibility
of subjects of legal relations. Yes, Art. 24 of the Law of Ukraine
“On access to public information” provides for liability for violation of
the legislation on access to public information for committing the
following violations: 1) failure to provide a response to a request;
2) failure to provide information upon request; 3) groundless refusal to
satisfy the request for information; 4) non-disclosure of information in
accordance with Article 15 of this Law; 5) the provision or disclosure
of inaccurate, inaccurate or incomplete information; 6) untimely provision
of information; 7) unreasonable assignment of information to restricted
information; 8) failure to register the documents; 9) deliberate
concealment or destruction of information or documents.

In the sphere of administrative law, two non-uniform types
of responsibility are distinguished — negative (or retrospective) and
positive (or promising). The first type of liability is always associated
with the commission of an unlawful act and is accompanied by negative
consequences for it in the form of certain sanctions. The second type of
responsibility is expressed in the duty to properly carry out certain
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“positive” actions in any regulatory legal relationship. For example,
to obtain the consent of the subject of personal data for the processing
of his/her personal data in the event of his non-receipt.

CONCLUSIONS

Realizing that the issue of the object of information relations is one
of the key and at the same time controversial in legal science, various
scientific concepts concerning the definition of such an object were
analyzed. The basis for understanding the object of information relations
in administrative law should be the public needs and interests that are
implemented through the norms of administrative law in the process
of power and management activities in the information sphere or
administrative and legal protection of information rights of citizens. In
this case, information relations are transformed into information
administrative legal relations.

Under the notion of “object of information relations in administrative
law” it is proposed to understand the social relations regulated by
administrative law in the form of actions, which are based on satisfaction
of the general (public) needs of citizens and society in the information
sphere on the basis of creation, development and use of information
systems, networks , resources and information technologies, as well as
provision of information services.

The content of information administrative legal relations forms
administrative subjective rights, legal obligations and responsibilities,
which are established and ensured by the norms of administrative law.
During their implementation between the actors there is a connection,
which is called the legal relationship.

SUMMARY

The general characteristic of information relations in administrative
law has been realized. The essence and peculiarities of informational
relations that are subject to administrative-legal regulation have been
revealed. The administrative and legal principles of information relations,
which are subject to administrative-legal regulation, have been described.
The genesis of information relations in administrative law is considered.
The structure of information relations in administrative law is analyzed.
The subjects of information relations in the administrative law have been
determined. The object of information relations has been characterized,
which is based on satisfaction of public needs of citizens and society in the
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information sphere on the basis of creation, development and use of
information systems, networks, resources and information technologies,
and also provision of information services. The content of information
relations in the administrative law has been disclosed. The ways
of improvement of the mechanism of administrative-legal regulation
of information relations have been offered. The foreign experience of legal
regulation of information relations and possibilities of its use in Ukraine
have been considered. The problematic issues of the administrative-legal
regulation of information relations have been identified. The prospects
of development of the mechanism of administrative and legal regulation
of information relations in Ukraine have been determined.
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DYNAMISM VS. STABILITY IN UKRAINIAN TAXATION

Kravchuk O. O.

INTRODUCTION

Tax legislation of Ukraine is constantly changing. New taxes are
being introduced; the old ones are being abolished. The existing taxes are
being renamed. New mechanisms of tax administration are being
introduced and existing mechanisms are constantly changing. All this is
accompanied by organizational reform. The state tax bodies are being
established, restructured, winded up or renamed. In 2019 the State Fiscal
Service was divided into the State Tax Service and State Customs Service.
Previously they were united in 2012 and named Ministry of Revenue
and Duties™.

Among the most important functions of taxation are promoting and
regulating functions, due to which the state regulates (or should regulate)
economic processes and ensures an economic growth. That is why the
Ukrainian government has been looking for the best set of taxes since the
independence and until today (including tax rates and taxable items),
which will give a possibility to meet political, economic and other
demands in the nearest years and ensure economic growth in the future.

Unfortunately, each year the taxation reforms are carried out in
violation of the stability principle established by the law, without proper
transition period, which in many cases allows business to adapt its activity
to new terms resulting in negative impact on relations between the
government and business, as it reduces essentially trust of business with
regard the government.

Our purpose in this work is to consider system disadvantages
hindering compliance with the taxation stability principle, to develop the
approaches in tax and legal regulation, which should ensure prevention
from its violation,

! Ipo MinicrepctBo moxomis i 36opis Ykpainm. VYkas Ilpesmaenta Ykpainm Bin
18 6epesnst 2013 p. Ne 141/2013. URL: https://zakon.rada.gov.ua/laws/show/141/2013 (mata
3BepHeHHs: 02.09.2019); IIpo yrBopenHs JlepxkaBHoi ¢ickanbHOi cmyxou. [ToctanoBa Kabi-
Hery MinictpiB Ykpaiau Bix 21 TpaBus 2014 p. Ne 160. URL: https://zakon.rada.gov.ua/
laws/show/160-2014-m1 (nara 3Beprenns: 02.09.2019).
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Necessity to achieve this goal promotes a solution of this general
economic and legal issue of legal coverage of developing business-
friendly governance and investment attractive economy in Ukraine.

Ukrainian scientists 1.S. Volokhova, D.O. Hetmantsev, O.R. Zeldina,
Yu.A. Koval, M.P. Kucheriavynko, H.N. Meskhiia, O.A. Musyka-
Stefenchuck, M.V. Nechai, L.V. Tovkun, I.VV. Yasko and others have
considered the taxation principles, in particular, stability principle, in their
works. We will consider the system trends with regard to non-compliance
with the stability principle, typical for domestic tax policy, and we will
define the direction of its improvement. Opinions, propositions and
approaches with regard to operation of law in time (timely publishing,
establishment of transition period, procedure for entering into force) and
with regard to legal writing have a basic legal bearing.

D.O. Hetmantsev, Yu.A. Koval, M.V. Nechai note that the taxation
stability principle is a mechanism of compliance with the taxation
certainty, envisaging, on the opinion of Adam Smith, that the taxpayers
should be aware in advance of the amount, type, time of payment®.

When talking about system violation of the taxation stability
principle, we understand, first of all, the next system trends, which will be
gradually analysed in our work.

— non-compliance with the rules of law with regard to enforcement
of tax and legal regulations with a transition period of not less than
6 months;

— adoption of tax laws in package with the State Budget
empathizing absence of taking into account strategic and long-term goals
in legal regulation of taxation, and on the contrary its subordination, first
of all, to the current governmental purposes and tasks;

— more frequent, in comparison with adoption of other laws,
availability of technical errors in the text of the tax laws based on its
significant volume, quick passing through the parliament (basically
an express consideration, sometimes in a package with the budget);

— sometimes absence even of a minimum transition period,;

— quick radical changes without privilege period (with regard to
penalties);

— laws publication with delay;

? I'ermanres J1.0., Kosanb FO.A., Heait M.B. AnMiHiCTpyBaHHS OJATKOBHX [UIATEKIB:
npoOeMu Teopii Ta MPaKTHKKU: HayK.-tipakT.nocio. — K., 2017. — C. 50.
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— introduction and abolition of the retail taxes (affecting a wide
segment of people and retailers) upon the date of publication (essentially
day-to-day);

— imposition of the new tax without compliance with the stability
principle.

In the process of consideration of the issue, we will show the
examples of the changes of the tax laws adopted in violation of the
taxation stability principle. Having no intention to itemize them, we will
show consistency and stability of this issue in order to develop its
efficient solution.

1. Main violations of stability principle

Non-compliance with the 6-month transition period. The stability
principle in the tax law of Ukraine appeared in the Law of Ukraine
“On Taxation System”, as amended by Law No. 3904-XII as of February
02, 1994 in accordance with Article 7, envisaging that taxation rate and
amounts of other binding payments shall not be changed within the fiscal
year, unless otherwise provided for by the legislative instruments
of Ukraine®.

This amended Law, as it was set forth by Law No. 77/97-BP as of
February 18, 1997 that entered into force as of March 20, 1997,
contained the rule, pursuant to which the amendments and additions to
this Law, to other Laws of Ukraine on Taxation with regard to the
benefits, taxation rates and duties (binding payments), the mechanism
of payment thereof shall be introduced to this Law, other laws of
Ukraine on taxation not later than six months prior to the beginning of a
new fiscal year and shall enter into force from the beginning of a new
fiscal year. This new version of the Law (in Article 3) contains a legal
list of the principles of the taxation system. The stability principle was
laid down as follows: “stability means ensuing invariability of taxes and
duties (binding payments) and their rates, as well as tax benefits during a

fiscal year™.

s IIpo cucremy ononatkyBaHHs. 3akoH Ykpainu. B penakuii 3akony Ykpainu «IIpo
BHECCHHS 3MiH 1 JOMOBHEHb 10 3akoHy YkpaiHchkoi PCP «lIpo cucremy omomaTKyBaHHSI»»
Big 2 mrororo 1994 poky Ne 3904-XI1. URL: https://zakon.rada.gov.ua/laws/show/3904-12/
€d19940401 (mara 3Bepuenns: 02.09.2019).

[Ipo BHeceHnHs 3MiH 10 3akoHy Ykpainu «IIpo cucreMmy omomaTkyBaHHS». 3aKOH
Vkpainu Big 18 mororo 1997 poxy Ne 77/97-BP. URL: https://zakon.rada.gov.ua/laws/
show/77/97-8p/ed20000331 (mata 3Bepuenns: 02.09.2019).
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Approximately in this version (with the regulation with regard
to amendments to the tax laws should be available at least 6 months prior
to the beginning of the fiscal year), the stability principle was envisaged
inall further laws defining the system and principles of taxation,
particularly, in the current Tax Code of Ukraine.

In some new versions, the Parliament envisaged the possibility of
waiving this rule, however, for the most part the Parliament was not
concerned about it and, if necessary, they amended the tax laws and
brought them into force immediately or with a much shorter transition
period than 6 months.

Thus, part 5 of Article 1 of the Law “On Taxation System”, as
amended by Law No. 1523-111 as of March 02, 2000, envisaged that
amendments to this Law, other laws of Ukraine on taxation in respect of
granting privileges, changes in taxes, duties (binding payments), the
mechanism of payment thereof shall be introduced to this Law, other laws
of Ukraine on taxation not later than six months prior to the beginning of
a new fiscal year and shall enter into force from the beginning of a new
fiscal year. However, this part established the following conclusion: this
rule shall not be applied in cases of reduction of the amount of tax rates,
duties (binding payments) or cancellation of the taxation benefits and
other rules causing violation of the rules of competition and creation of
tax privileges to the certain business entities or individuals®.

In general, such conclusion raises a quite important philosophic and
legal issue: if the statute is deficient, unlawful or there is another
important system problem then why should we wait for full 6 months if
we may change or abolish this regulation now?

However, the philosophic and legal answer to this question is
obvious: the legislator, showing his own unwillingness to comply with the
law, demonstrates absence of the rule of law in Ukraine. After all, one
element of the concept of the rule-of-law state is that the state is not above
the law, but itself is bound by the rules of law. The legislator (as a public
authority) is also bound by the rules of law.

It is considered that the body of legislative power should first and
foremost consistently demonstrate adherence to the rule of law in its
activities. It is the Parliament that sets the pace for functioning of the

® [Ipo BHECEHHS 3MiH 1O JIEAKHMX 3aKOHOJABUMX AKTiB YKPAiHHM 3 MHTaHb OMOJATKY-
BaHHA. 3akoH Ykpainu Big 2 Gepesnst 2000 p. Ne 1523-111. URL: https://zakon.rada.gov.ua/
laws/show/1523-14/e¢d20040101 (mara 3Bepaenns: 02.09.2019).

87



entire legal system. Of course, both the Government and the President do
not have to draft and submit to the Parliament any bills on amendments
with regard to the issues of taxation (now — the Tax Code) that do not
provide for at least a 6-month transition period. Unfortunately, the
Government and the Head of the State today do not follow this approach,
showing the intentions to implement radical tax changes without
observing the transition period. It is not always possible to make them
pass through the Parliament, but use of such approaches by the
Government is also not beneficial to development of the rule of law in
Ukraine. For example, on October 05, 2017, the government news portal
reported that the Government had approved the draft law on Tax on
Withdrawn Capital and intended to implement it from 2018°.

The President of Ukraine submitted to the Parliament the draft law
on Amendments to Tax Code of Ukraine on Tax on Withdrawn Capital
on July 5, 2018 (draft law No. 8557 as of July 05, 2018); this draft law
was marked by the President as urgent’. It envisaged that the law would
enter into force on January 01, 2019 (i.e. without observing the stability
principle). In 2019 after new President and Parliament elections a lot
of bills on amendments to the Tax Code were introduced without
observing the transition period®.

Pursuant to sub-paragraph 4.1.9. of the Tax Code of Ukraine, stabi-
lity is one of the principles serving the basis for the tax legislation
of Ukraine®. And according to this principle, changes to any elements of
taxes and fees may not be made later than six months before the start of
the new budget period in which the new rules and rates will apply; taxes
and fees, their rates, and tax relief cannot be changed during the fiscal
year. The regulation in this wording has existed since the initial revision
of the Code of 2010. However, tax changes are very common, including
the radical ones, introduced without observance of the transition period.

® Vpsin CXBAIMB 3aKOHONPOGKT OO 3alPOBAKCHHS IOJATKY HA BHBEICHHIA
kamitan. URL: https://www.kmu.gov.ua/ua/news/250326805 (nata 3Bepuenss: 02.09.2019).
Kaprka 3akoHompoekty. [IpoekT 3akoHy mpo BHeceHHs 3MiH 10 I[lomaTkoBoro
KOJIeKCY YKpaiHu IOJ0 TOoJaTKy Ha BHBeAeHHH Kamitan. Peectp. Ne8557 Bim 05.07.2018.
URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=64356 (nara 3BepHEHHS:
02.09.2019).
® ExoHOMiuHI 3aKOHONPOGKTH BiI HOBHX JeNyTaTiB, 3apeectpoBadi B BPY. JleGer-
Kpemur. URL: https://news.dtkt.ua/state/laws-and-regulations/57423  (mata  3BepHEHHS:
02.09.2019).
® Monarkosuit kogekc Yipainn Bix 2 rpyamst 2010 p. URL: https://zakon.rada.gov.ua/
laws/show/2755-17/ed20190101 (nara 3Beprenns: 02.09.2019).
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For example, Law No. 71-VIII “On Amendments to Tax Code of
Ukraine and Certain Legislative Instruments of Ukraine on Tax Reform”,
known among Ukrainian businesses, was adopted on December 28, 2014.
It entered into force on January 01, 2015. This Law radically changed
the taxation system, changed the list of taxes; the taxation mechanism in
the part of the corporate income tax has been radically changed
(essentially anew object of taxation with this tax was introduced -
accounting income adjusted for the difference stipulated by the law,
instead of the financial result calculated according to the rules of tax
accounting) — section Ill of the Code “Corporate Income Tax” was stated
completely in a new wording°.

If the state has adopted a certain concept — as noted with regard to
the stability of tax legislation by D.O. Hetmantsev, Yu.A. Koval,
M.V. Nechai, then it acts unlawfully if it deviates from the stated
behaviour or policy™.

Adoption of changes simultaneously with the State Budget. The
taxation stability principle is associated with the principle of early
promulgation of laws affecting the revenue or expenditure part of budgets
contained in the Budget Code of 2001 (Article 27)* and contained in the
current Budget Code 2010 (Article 27). According to the current wording
of Part 3 Article 27 of the Budget Code, laws of Ukraine or separate
provisions thereof, that affect budget indicators (reduce budget revenues
and/or increase budget expenditures) and are adopted: not later than the
15" of July of the year preceding the planning one, and shall be enacted
not earlier than the beginning of the planned budget period; after the 15" of
July of the year preceding the planning one, and shall be enacted not earlier
than the beginning of the budget period following the planning one®®.

Important, although according to the abovementioned approach, the
negative Ukrainian tradition is to adopt amendments to tax laws
simultaneously with the State Budget for the relevant year. In due course,
the Parliament practiced incorporating amendments to the laws directly
into the text of the Law “On State Budget”, which was repeatedly the

10 [Ipo BHecenns 3miH 10 [TomaTkoBOro KomekCy YKpaiHU Ta ACSKUX 3aKOHOJIABYHMX
aKTiB YKpaiHu 1070 moaatkoBoi pedopmu. 3akon Ykpainu Bix 28 rpymHs 2014 poxy
Ne 71 VI I. URL.: https://zakon.rada.gov.ua/laws/show/71-19 (nara 3Bepuenns: 02.09.2019).

FeTMaHueB N.0., Koamp [O.A., Heuwaii M.B. AnMiHICTpyBaHHS MOJAaTKOBUX
HJ‘I&lTC)KlB npoOJieMu Teopii Ta TNPAKTHKH: HayK -npakT.noci6. — K., 2017. - C. 50.
12 BrompxerHuit Koxexc VYxpaiau Bix 21 yepsus 2001 p. URL https://zakon.rada.gov.ua/
laws/show/2542-14 (nara 3Bepaenns: 02.09.2019).
13 Tam camo.
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subject of review by the Constitutional Court of Ukraine. When deciding
on the subject matter and content of the Law “On State Budget
of Ukraine”, the Constitutional Court referred to the decision in the case
of social guarantees of citizens, according to paragraph 5 of the reasoning
of which the Parliament of Ukraine, when adopting the Law “On State
Budget of Ukraine”, shall not be empowered to include therein provisions
on amendments to the current laws of Ukraine, suspend certain laws
of Ukraine and/or in any way change the legal regulation of social
relations defined by other laws of Ukraine™.

In recent years, the legislator has not practiced incorporation
of amendments to the laws into the text of the Law “On State Budget”, but
often these changes are adopted on the same day with the adoption of the
State Budget, that is, in essence, a package of bills. Existence of a “budget
package” for 2019 with the law envisaging amendments to the Tax Code
of Ukraine was reported in the press™.

Similar information with regard to availability of the budget package
appeared in the press when the State Budgets for 2016 and for 2017"
were adopted.

Adoption of amendments to the tax legislation for changing the
budget indicators of a particular tax year, in our opinion, does not take
Into account the stimulating and regulating functions of taxation, points
out to the fact that the tax policy only adheres to current goals and
objectives, without taking into account strategic and long-term goals. It is
worth mentioning that in some cases, the relevant objectives even are
implied by the legislative instrument. Such is the Law “On Amendments
to Tax Code of Ukraine and Certain Legislative Instruments of Ukraine on
Balancing Budget Revenues in 20177 No. 1791-VIII as of December 20,

4 Pirenns Koncrurymnitinoro Cyny Ykpainu Big 22 tpaBusa 2008 poxy Ne 10-pm/2008
y CHopaBi IIOAO MpeaMeTa Ta 3MICTy 3akoHy mpo JlepkaBHuil Oromxer Ykpainm. URL:
https://zakon.rada.gov.ua/laws/show/v010p710-08 (mara 3Bepuenus: 02.09.2019); Pimenns
Kouncruryniinoro Cyny VYkpainu Big 9 mumus 2007 poky Ne 6-pm/2007 y cmpasi mpo
comianbHi rapanTii rpomamsH. URL: https://zakon.rada.gov.ua/laws/show/v0a6p710-07
(mara 3BepHennsi: 02.09.2019).

Pama npuitHsna IepiMii 3aKOHONPOGKT i3 «GHOKETHOrO MakeTy». EkoHoMiuHa
npaBma. URL: https://www.epravda.com.ua/news/2018/11/22/642920/ (mata 3BEepHEHHS:
02.09.2019).

1® Bromwkernnit naker Mindiny: crabinzisauis Hemopossuxenocti. URL: https:/dt.ua/
macrolevel/byudzhetniy-paket-minfinu-stabilizaciya-nedorozvinenosti- .html (xata 3BepHEHHS:
02.09.2019).

Y BromkerHuit  «maker» B arpapHomMy pospizi: romoBHi HoBenu. URL:
https://agropolit.com/blog/184-byudjetniy-paket-v-agrarnomu-rozrizi-golovni-noveli  (nara
3BepHeHHs: 03.09.2019).
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2016. It entered into force on January 01, 2017*°. As its name implies,
this law amends the Tax Code in order to ensure balancing budget
revenues in 2017. It is interesting that the amendments made by this law
did not cease to be valid at the end of the year, but continue to operate as
regulations of permanent nature.

On November 23, 2018, the Parliament adopted Law No. 2628-VIlI
“On Amendments to Tax Code of Ukraine and Some Other Legislative
Instruments of Ukraine on Improving Administration and Revision
of Rates of Certain Taxes and Fees”'®. This Law came into force on
January 01, 2019, pointing out to the fact that breach of the taxation
stability principle is ongoing and systematic.

No transition period with regard to penalties. When the Tax Code
was adopted, the legislator imposed a moratorium on penalties,
envisaging the rule in paragraph 7 subsection 10 section XX “Transitional
Provisions” of the Code, according to which penalties for violation of the
tax legislation for the period from January 01 to June 30, 2011 shall apply
in the amount of not more than 1 UAH for each violation®.

Subsequently, this approach was supported, and having incorporated
in 2012 the regulations on the simplified system of taxation of small
business entities in the text of the Code, the Parliament by its Law
No. 4834-VI as of May 24, 2012 envisaged that penalties against single
tax payers for violations in 2012 of the procedure for calculation,
accuracy of filling tax returns of single tax payer and completeness of
payment of single tax amounts by the payers shall not be applied®.
However, then the approaches changed. Even radically changing the
taxation system without a proper transition period, the legislator now
rarely imposes moratoriums on penalties. It is necessary to cite as an
example, however, the provision of the aforementioned Law No. 71- VIII,

18 [Ipo BHecenns 3MiH 10 [lomaTkoBOTO KOJEKCy YKpaiHU Ta JCSKUX 3aKOHOAaBUUX
akKTiB YKpaiHu 11010 3a0e3MeueHHsI 30aI1aHCOBAHOCTI 00 DKETHUX HaAXomkeHb y 2017 porii.
3akon Ykpainm Big 20 rpyans 2016 p. URL: Ne 1791-VIII. https://zakon.rada.gov.ua/
laws/show/1791-19 (nara 3Bepuenns: 03.09.2019).

19 [Ipo BHecenHs 3MiH 10 [logaTkoBOTO KOJEKCY YKpaiHU Ta ACSKHUX IHIIUX 3aKOHO-
JaBYMX aKTIB YKpaiHU 1010 MOKPAILEHHS aMIHICTPyBaHHS Ta MEPerjsay CTaBOK OKPEMUX
nomatkiB 1 300piB. 3akoH VYkpaimm Big 23 nucromama 2018 p. Ne 2628-VIII. URL:
https://zakon.rada.gov.ua/laws/show/2628-viii (nara 3Bepuenns: 03.09.2019).

? MMonarkosuit kogeke Ykpainu Bix 2 rpymus 2010 p. URL: https:/zakon.rada.gov.ua/
laws/show/2755-17/ed20190101 (nara 3Beprenns: 03.09.2019).

2 [Ipo BHecenHs 3MiH 1o IlomarkoBoro kojekcy YKpaiHM OO0 YIOCKOHAJICHHS
JeSKUX TOJATKOBUX HOpM. 3akoH Ykpainu Big 24 tpaBHs 2012 p. Ne 4834-VI. URL:
https://zakon.rada.gov.ua/laws/show/4834-17#n516 (nata 3Bepuenss: 03.09.2019).
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under which, according to the results of activity in 2015, penalties
(financial sanctions) against payers of corporate income tax for violation
of the procedure for calculation, accuracy of filling tax returns of single
taxpayer and completeness of payment thereof shall not be applied.
At the same time, this law introduced systematic changes not only to the
procedure for payment of income tax, but also to almost every tax
for which there was no moratorium on penalties.

Introduction and abolition of retail taxes “today starting from
today”. Sometimes, without any transition period, the legislator
essentially establishes or abolishes taxes that apply to an extremely wide
range of taxpayers and require substantial preparatory work, since their
collection requires the use of certain organizational and technical
mechanisms. To do this, we would like to cite two important examples
with regard to introduction and abolition of retail excise tax.

The first example. The mentioned Law No. 71-VIII introduced a
retail excise tax — excise tax on retail trade in excisable goods (fuel,
alcohol, tobacco). This tax had to deal with the maximum retail price for
tobacco products and was added to the retail price for alcohol and
tobacco by retailers. Thus, the law, which was adopted on December 28,
2014 and entered into force on January 01, 2015, applied to every
retailer of excisable goods. Accordingly, each of them had to re-equip
(reconfigure) the cash registers in the short term so as to be able to pay
this tax, keep its accounting and provide reporting. It is clear that it is
impossible to do this in 1-2 days all over Ukraine, so for a certain period
in January-February 2015, entrepreneurs and legal entities had to pay
this tax from at their own expense (during the period when retail sales
of excisable goods were made, however, these entities have not yet
managed to reconfigure the cash registers). This example shows that
entrepreneurs have incurred real losses as a result of non-compliance by
the legislator with the taxation stability principle.

The first example also confirms that adherence to the stability
principle is objectively necessary, since the mechanism of taxation with
certain taxes requires the use of technical means, and objectively
requires some time. In addition, despite the fact that ignorance of the
laws does not exempt from liability, it is objectively necessary to provide
taxpayers with the opportunity to read the texts of the laws. The laws on
amendments to the Tax Code of Ukraine set forth in several dozen pages
cannot always be read in one day. Of course, one should not assume that
most taxpayers will do it. And it follows that the taxpayers will
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unconsciously violate the law in the initial stages, and for elimination
of such violations they will have to resort to falsification (drafting
accurate documents retroactively) or will be held liable for the offenses,
committed, essentially not due to their fault.

Almost as interesting is the second example. Law No. 1791-VIII
“On Amendments to Tax Code of Ukraine and Some Legislative
Instruments of Ukraine on Balancing Budget Revenues in 2017” was
adopted on December 20, 2016 and enacted on January 01, 2017.
This Law abolished the excise tax on retail trade in fuel®. It can be
assumed that, for a few days or weeks, all retail fuel business entities that
had cash registers and were ready to pay excise tax, prior to reverse cash
registers adjustment, collected this tax from customers and eventually
left it to themselves, and did not pay it to the budget, and if they did, they
did it without a tax obligation to pay it.

2. Legal technique peculiarities

Laws publication with delay. We also consider it necessary to raise
the issue of timely publication of the tax laws adopted in the last days of
the year. For example, the aforementioned Law No. 71-VIII was
published in the special issue of the “Holos Ukrainy” (Voice of Ukraine)
newspaper (official newspaper of Ukrainian parliament) on December 31,
2014. Official information on the website of the Parliament states that Bill
No. 1578 which later became Law No. 71-VIII was signed by the
Chairman of the Verkhovna Rada of Ukraine on December 31, submitted
for signing to the President on December 31 and returned by the President
on the same day, on December 31, 2014. Of course, the law could have
not been physically promulgated on December 31, 2014. And if the
special issue of the “Holos Ukrainy” newspaper was published or even
printed on December 31, 2014 (after the Law was signed by the
President), it is unlikely that one of the readers could have read the text of
the Law on December 31, 2014,

22 [Ipo BHecenns 3MiH 10 [lomaTkoBOTrO KOJeKCy YKpaiHU Ta JESKUX 3aKOHOIAaBUUX
aKTiB YKpaiHu 11010 3a0e3MedeHHs 30aT1aHCOBAHOCTI 00 DKETHUX HaAXOmkeHb y 2017 porii.
3akon Ykpainu Big 20 rpyans 2016 p. Ne 1791-VIII. URL: https://zakon.rada.gov.ua/laws/
ShOW/1791 19 (nara sepuenns: 03.09.2019).

Hpo BHeceHHs 3MiH 110 [logaTkoBoro Komekcy YKpaiHu Ta JeSKMX 3aKOHOIaBYMX
aKTiB YKpaiHu 1070 moaatkoBoi pedopmu. 3akon Ykpainu Bix 28 rpymHs 2014 poxy
Ne 71-VII. URL.: https://zakon.rada.gov.ua/laws/show/71-19 (nata 3Bepuenns: 03.09.2019).
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According to the author’s own mentions, which unfortunately cannot
be verified with credible scientific evidence, this special issue appeared
on the website of the “Holos Ukrainy” newspaper on January 02, 2014,
when it went on sale in newsstands — it is quite difficult to say
(considering the fact that on the 1% of January — New Year’s Day is an
official holiday in Ukraine, not a business day).

Therefore, urgent adoption and enforcement of the tax laws leads to
possible delays in their publication, which in its turn means that for some
time legal relations are governed by the unpublished law. At the same
time, since business operates on public holidays, this may be relevant
for taxation of business transactions taking place on such public holidays,
and further emphasizes the necessity for publication of laws in advance
(with a proper transition period).

Technical errors in the texts of laws. Adoption of amendments to
the tax laws in packages, non-compliance with established parliamentary
procedures and the 6-month transition period under consideration lead to
far more technical errors in the texts of the tax laws than may be
acceptable. Sometimes such errors remain uncorrected for several years in
a row, resulting in legal uncertainty or creating an area of poor legal
regulation. Perhaps, the most well-known of these regulations-errors is the
technical regulation on enactment of the regulation on abolition of the tax
militia (police organisation for tax criminal investigation), contained in
Law No. 1797-VIII “On Amendments to Tax Code of Ukraine on
Improving Investment Climate in Ukraine” as of December 21, 2016. The
whole section was excluded from the Tax Code only due to inaccurate
reference to the item number in the text of the amendment.

Paragraph 134 of Section | of this Law envisaged exclusion of
Section XVI111-2 “Tax Miliia” from the text of the Criminal Procedure
Code. On the whole, the Law entered into force on January 01, 2017.
However, the procedure under which it entered into force contained the
regulation with the exception as regards entry into force of “parag-
raph 133, Section | (with regard to exclusion of Section XVIII-2) -
upon the date of entry into force of the law defining the legal grounds
for arrangement and activity of a central executive body charged with
the duty to ensure prevention, detection, termination, investigation and
disclosure of criminal offenses the subject of which is the financial
interests of the State and/or local authorities, falling within its
jurisdiction under the Criminal Procedure Code of Ukraine and other
persons with whom such body interacts.” Inherently, in preparation and
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editing of the text of amendment, the numbering of items was moved
up and paragraph 133 became paragraph 134. However, as a result,
the Section of the Tax Code of Ukraine on tax militia was deleted
on January 01, 2017%.

In his interview in 2018, the Finance Minister of Ukraine
acknowledged that the tax militia existed outside the law but the budget
funds were still allocated for its needs®. Undoubtedly, given that the tax
militia is the pre-trial investigation body, this situation in law is
absolutely unacceptable.

The second known serious technical error is Article 78 of the Tax
Code of Ukraine envisaging the grounds for unscheduled on-site
inspections of taxpayers, in particular, as a result of their failure to
respond to a mandatory written request from the supervisory authority.
Thus, paragraph 78.1.1 of the Tax Code of Ukraine as amended by Law
No. 909-VIII “On Amendments to Tax Code of Ukraine and Certain
Legislative Instruments of Ukraine on Balancing Budget Revenues in
2016” as of December 24, 2015, which entered into force on January 01,
2016, provides for the possibility of an unscheduled audit in case of
“receipt of tax information pointing out to violation by the taxpayer of
currency and other legislation laws that have not been regulated by this
Code, the control of which is vested upon the regulatory bodies”.
The possibility to carry out an unscheduled audit in case of detection
of any breach of the tax legislation disappeared in a strange way from the
text of the regulation (which is quite logical, since it is a matter of the Tax
Code and regulatory bodies are tax inspections)®®. This technical error was
corrected only by Law No. 1797-V111 as of December 21, 2016%.

From the point of view of legal technique, it is quite interesting that
the amendments have been introduced twice to paragraph 78.1.2 of the

24 Hpo BHeceHHs 3MiH 10 [lomaTkoBoro KOZIeKCy VYKpaiHu 1010 TMOKpAIeHHS
IHBeCTHULIIHHOTO KIIiMaTy B YKpaiHi. 3akoH Ykpainu Big 21 rpyans 2016 poky Ne 1797-VIII,
URL: https /[zakon.rada.gov.ua/laws/show/1797-19 (mara ssepHeHHs: 03.09.2019).

MlanH MOJIATKOBAa MITIIIsL BXe Ounblie poky icHye mo3a 3akoHoMm. URL:
https://www.5.ua/polityka/minfin-podatkova-militsiia-vzhe-ponad-rik-isnuie-poza-zakonom-
165557 .html (nata 3BCPHCHHS: 03.09.2019).

26 [Ipo BHecenns 3MiH 10 [lomaTkoBOTO KOJEKCy YKpaiHU Ta JCSKUX 3aKOHOIAaBUUX
akKTiB YKpaiHu 11010 3a0e3MeueHHs 30aT1aHCOBAHOCTI 00 DKETHUX HaAXOMKeHb y 2016 porii.
3akon Ykpainu Bin 24 rpymaas 2015 p. Ne 909-VIII. URL: https://zakon.rada.gov.ua/laws/
ShOW/909 19 (nara sBeprenns: 03.09. 2019).

Hpo BHeceHHs 3MiH 10 [lomaTkoBoro KOZIeKCy VKkpaiHu 100 MOKpAIIeHHS
IHBeCTHULIIHHOTO KIIiMaTy B YKpaiHi. 3akoH Ykpainu Big 21 rpyans 2016 poky Ne 1797-VIII,
URL.: https://zakon.rada.gov.ua/laws/show/1797-19 (nara 3Bepuenns: 03.09.2019).
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Tax Code of Ukraine by two different laws, dated December 28, 2014.
Law No. 71-VIII supplemented the provision of this paragraph by certain
words, and Law No. 72-VIII outlined the provision of this paragraph in a
new wording. Both laws entered into force on January 01, 2015. It is
difficult to say which of the amended regulations prevails®.

We assume that when the Parliament has sufficient time to review,
elaborate and edit the bill, its review in accordance with the regulation
and without violating the regulations of other laws, then the possibility
of technical errors is significantly reduced.

3. Why does the stability principle not work?

When a legislator enacts a law which, contrary to the provisions of the
Tax Code of Ukraine (TCU) and the Budget Code, changes the taxation
rules without establishing at least a 6-month transition period, the taxpayers
and regulatory authorities receive two laws that contradict each other. One
of the laws — the Tax Code of Ukraine, establishing the relevant principle,
prohibits to amend the tax law under such procedure. The second law,
violating this prohibition, makes such amendment and sets other taxation
rules. In other words, the second law contradicts the first one. When settling
a conflict of the legal rules with the same legal effect, we prefer a special
regulation, that is the regulation making an amendment. Because the
regulation-principle is always general in relation to a specific regulation that
contains an indication of certain rights and obligations. However, there are
no constitutional or organic laws in Ukraine, and therefore the regulations
of all laws, except for the Constitution, have the same legal effect.

This problem may be solved by a specific taxpayer only if the
regulatory authority charges the tax and/or holds the taxpayer liable for the
tax offense under the amended regulation, and the taxpayer will prove in
court that the tax was charged against the law and/or he was held liable for
the offense committed not due to his fault, and it occurred solely as a result
of violations committed by the legislator when adopting the amendments
to the tax law and determining the procedure for its entry into force.

Such situations may be observed in the case law. The most well-
known are the dozens of litigations concerning implementation of
a transport tax without observing the transition period.

28 [Tpo BHecenns 3miH 10 [logaTkoBOrO KO/IEKCY YKpaiHH IIOA0 yIOCKOHAJIEHHS MO1aT-
KOBOT'O KOHTPOJIIO 32 TpaHC(HEPTHUM LIHOYTBOPEHHIM. 3aKoH YKpainu Bif 28 rpyaus 2014 p.
Ne 72-VIII. URL.: https://zakon.rada.gov.ua/laws/show/72-19 (nara 3sepuenns: 03.09.2019).
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Tax imposition without observing transition period. Some of the
said cases have already been submitted to the Supreme Court and have
been mainly settled in favour of the taxpayer. Thus, the Supreme Court by
its decision dated August 21, 2018 in case No. 820/6986/16 upheld the
decisions of the administrative court of first instance and administrative
appellate court, taken in favour of the taxpayer in the dispute, under which
the authority charged the transport tax with a person for 2015, introduced
on January 01, 2015 by Law No. 71-VIII dated 28.12.2014, based on the
regulations of the Tax Code of Ukraine (taking into account the
amendments made by the said Law) and the corresponding decision of the
local council, since the transport tax is (in our opinion, technically) a local
tax necessarily imposed by the local councils.

The position of the regulatory authority in this case is interesting, which
IS quite typical in such cases. Thus, in order to substantiate its requirements,
the tax inspection noted that “the stability principle is applied in the case
of amendments to the elements of taxes and duties, and not in the adoption
of new taxes, whereas a new transport tax was introduced by Law of
Ukraine No. 71-VIII “On Amendments to Tax Code of Ukraine and Some
Laws of Ukraine on Tax Reform” as of December 28, 2014%.

Settling this dispute, the Supreme Court pointed out that “the
decisions of local councils with regard to the transport tax, taken in 2015,
could not be applied in the same year 2015. Such decisions could
determine only 2016 as a planning year, and it the transport tax could be
considered established by the local council only starting from this year”.
Substantiating this decision, the Supreme Court refers to the stability
principle (cl. 4.1 of the Tax Code), Article 58 of the Constitution of
Ukraine (stating that the laws have no retroactive effect), Article 57 of the
Constitution (according to which everyone is guaranteed the right to know
his/her rights and obligations)®® and the ECHR decisions in the cases
of Shchokin v. Ukraine and Sukhanov and Ilchenko v. Ukraine®.

We can draw an important conclusion from the above decision of the
Supreme Court. The stability principle applies not only to amendments to

?® ocranosa Bepxosnoro Cyny Bix 21 cepmust 2018 poky y crpai Ne820/6986/16.
URL: http://www.reyestr.court.gov.ua/Review/76002788 (nata 3Bepuenss: 03.09.2019).

30 Koncturymis VYkpaiam Bim 28 uwepBHs 1996 p. URL: https://zakon.rada.gov.ua/
laws/show/254x/96-Bp (nata 3Bepuenns: 03.09.2019).

! Case of Shchokin v. Ukraine (Applications nos. 23759/03 and 37943/06). URL:
http://hudoc.echr.coe.int/eng?i=001-100944 (mara 3Bepuenns: 03.09.2019) ; Case of Sukhanov
and lichenko v. Ukraine (Applications nos. 68385/10 and 71378/10). URL.: http://hudoc.echr.
coe.int/eng?i=001-145014 (nara 3Bepuenns: 03.09.2019).

97



the elements of taxes and duties, but also to the introduction of new taxes.
Besides, the mention in the decision of the Constitutional Court
concerning any person’s right to know his/her rights and obligations is
extremely important. In the above situations, the publication of
amendments to tax laws with delay, their late adoption undoubtedly
infringes this constitutional right.

One of the problems related to tax policy in disputes with taxpayers
is that the regulatory authorities implement the practice of appealing
against court decisions taken not in their favour, even in cases where the
law (and in some cases — the relevant case law) is clearly not on their
side (as we can see in the above case). In our opinion, this is
unreasonable. If a court decision is taken in favour of taxpayers, the
regulatory authority should really assess its chance of “winning the case”
in court on the basis of the results of appeal and cassation review.
Insuch a case, where the case law is clearly not in favour of the
regulatory authorities (which proves the illegality of their decisions,
actions or omissions actually contested by the taxpayer), the appeal of
the court decisions is a waste of the taxpayers’ money and, in our
opinion, does not contribute to the establishment of the rule of law (when
the public authority insists on the accuracy of its manifestly unlawful
position). Of course, the heads of regulatory authorities, when taking
decisions upon the results of the audits, should also evaluate the case law
and sufficiently examine the taxpayer’s explanations and objections, so
that the decisions of the regulatory authorities would be lawful and
justified. In order to reduce the number of taxpayers’ claims in court,
K. Priamitsyn proposes to legislate personal responsibility of the
officials of the regulatory authorities for making unreasonable decisions
on imposing tax liabilities®*. The above question is a problem that
requires more detailed independent scientific research.

O. R. Zeldina, emphasizing that real, not declared tax stability should
be one of the directions of reforming tax policy, therefore proposes to
establish responsibility for law-makers who violate the stability
principle®.

32 [Mpsminma K.FO. CynoBuit 30ip y momaTkoBUX cropax sK (akTop OOMEKEeHHs
JocTymy 1o mpaBocynas. // Bichuxk Hayionanvnoco mexniynoeo yuisepcumemy Yxpainu
«Kuiscokutl nonimexniunui incmumym». Ilonimonozisa. Coyionoeia. I[Ipaso. — 2018. — Ne 3. —
C. 150.

8 3enpaina O. Hampsimu MopaepHizanii monaTtkoBoi momiTuku Ykpaiau. // FOpuouuna
Vrpaina. 2017. — Ne 1-2. - C. 103-110.
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In our opinion, given the high importance of the problem for tax
regulation, it is necessary to provide for a rule of tax stability at the level
of the Constitution. It is expected to lead to a more prudent tax and
customs policy and make a positive impact on economic development,
increase business confidence in the authorities and promote the rule
of law.

CONCLUSIONS

1. Tax legislation of Ukraine is more dynamic than stable. The Tax
Code of 2010 is one of the largest and most complicated and, at the same
time, the most amended laws of Ukraine. Notwithstanding, the tax laws of
Ukraine have restrictions, existing over 25 years, on amending the basic
elements of tax laws after July 1 of the year preceding the tax year.
The Government and Parliament traditionally violate this rule.

2. One of the main manifestations of modern tax policy should be the
real observance of the stability principle, according to which amendments
to the tax legislation and adoption of its new regulations should be made
in compliance with the statutory requirements for a minimum 6-month
transition period for their entry into force.

Observation of the principle of the stability in tax regulation and tax
policies should be ensured in the light of the following:

— as a manifestation of observance of the principle of the rule of law
by the legislative and executive bodies in the form of non-performance of
actions prohibited by the law;

— due to physical inability of taxpayers to study amendments to the
tax laws in due time, inasmuch as they have traditionally large volume,
and, as result, it violates the constitutional right of a person to know his
rights and obligations;

— in order to ensure the higher quality of the amendments to the tax
laws, it is advisable to adopt them without any deviation from the standard
procedure, without recognizing them as urgent and without including in
various kinds of “packages”, when the members of Parliament are not
able to read in detail and propose and consider amendments to the bill;

— due to the need for applying organizational and technical
measures and means in taxation with some taxes (for example, setting up
and reconfiguring registrars of accounting transactions, computer
programs for accounting and reporting automation, updating forms, etc.),
which need some time for setting in the event of significant changes in the
tax mechanism.
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3. In order to comply with the stability principle, tax policy should
be based on the following approaches:

— the subjects of legislative initiative have no right to draft and
submit to the Parliament bills that envisage amendments to the Tax Code
with their entry into force contrary to the stability principle established
by the Tax Code (without observing the minimum 6-month transition
period);

— the Parliament should not adopt such bills if they are received; and
iIf such a bill is to be adopted, it will have to be amended in order to take
effect from the next fiscal year following the planning year;

— in the event of such amendments being adopted by the Parliament,
the regulatory authorities have to consider the relevant amendments to be
effective only from the next fiscal year;

— in the event of a dispute over the entry into force of the tax rule
(both when declaring taxes by the taxpayer, and when levying by the
regulatory authority, upon the results of the audit or in the course of court
proceedings), it must be resolved in favour of the taxpayer, to the extent
of tax regime maximum favourable to the taxpayer.

4. In order to ensure the effective functioning of the stability
principle in tax policy, it is reasonable to provide for a regulation of tax
stability at the level of the Constitution. For this purpose, the author
proposes to supplement Article 67 of the Constitution of Ukraine with the
sentence (new part) with the following content:

“The new taxes and duties cannot be introduced, and the laws on
introducing the new taxes and duties and amendments to tax and duties
rules cannot be adopted and published later than six months before the
start of the new fiscal year, in which the new taxes, rules and rates will be
applicable””.

5. Within the framework of the current legislation, in the event of
any disputes between a taxpayer and a regulatory authority, the courts
should take a decision in favour of the taxpayer in the cases when
amendments to the tax laws introduced without compliance with the
stability principle have led to imposition of taxes, recovery of duties
and/or application of sanctions).

3 KpaBuyk O. O. CTabuIbHICTh OMOJATKYBAHHS MAa€ CTAaTH KJIIOYOBUM ITPUHITUIIOM
MOAATKOBOT TOJITUKH. // Bichux Hayionanvnoeo mexnivnoeo yHisepcumemy Ykpainu
«Kuiscokutl nonimexniunuti incmumymy. Ilonimonoezisn. Coyionocis. Ilpaso. — 2018. — Ne 4. —
C. 127-135. URL: http://nbuv.gov.ua/UJRN/ (nata 3Bepuenns: 03.09.2019).
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6. Under the current Tax Code, taking into account the case law
of the Supreme Court, the stability principle in taxation applies not only
to amendments to the elements of taxation, but also to introduction
of new taxes.

Development of an attractive investment economy in Ukraine requires
the stability and clarity of tax legislation. Therefore, the Government and
Parliament should take this into consideration in the course of drafting
amendments to tax policy, tax laws and implementing thereof.

SUMMARY

System disadvantages hindering compliance with the taxation
stability principle are considered. The stability principle in the tax law of
Ukraine appeared in the Law of Ukraine “On Taxation System” in 1994
and it is provided by tax legislation all 25 years from 1994 till 2019.
Due to stability principle amendments to the tax laws should be available
at least 6 months prior to the beginning of the fiscal year. However,
the Parliament was not concerned about stability principle and, if
necessary, they amended the tax laws and brought them into force
immediately or with a much shorter transition period than 6 months.

Under the current Tax Code, taking into account the case law of
the Supreme Court, the stability principle in taxation applies not only
to amendments to the elements of taxation, but also to introduction of
new taxes.

Approaches in tax and legal regulation, which should ensure
prevention from violation of stability principle are proposed. In order to
comply with the stability principle, tax policy should be based on the
following approaches. The subjects of legislative initiative have no right
to draft and submit to the Parliament bills that envisage amendments to
the Tax Code with their entry into force contrary to the stability principle
established by the Tax Code (without observing the minimum 6-month
transition period). The Parliament should not adopt such bills if they
are received; and if such a bill is to be adopted, it will have to be amended
in order to take effect from the next fiscal year following the planning
year. In the event of such amendments being adopted by the Parliament,
the regulatory authorities have to consider the relevant amendments to be
effective only from the next fiscal year.

In the event of a dispute over the entry into force of the tax rule (both
when declaring taxes by the taxpayer, and when levying by the regulatory
authority, upon the results of the audit or in the course of court
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proceedings), it must be resolved in favour of the taxpayer, to the extent
of tax regime maximum favourable to the taxpayer.

In order to ensure the effective functioning of the stability principle
In tax policy, it is reasonable to provide for a regulation of tax stability at
the level of the Constitution.
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ADMINISTRATIVE AND BUSINESS LAW AS PART
OF ADMINISTRATIVE LAW

Kravtsova T. M., Mishyna N. V.

INTRODUCTION

Administrative and business law (administratyvno-hospodarske
pravo) as a scientific issue is theoretically justified and developed in the
articles, textbooks and monographs of the Ukrainian researchers published
in recent years, but its origins are found in German administrative law.
The effectiveness of legal regulation largely depends on the extent, to
which the content of legal impact meets the needs of public relations,
plans and trends of the development of the state and society. The role,
scope and ratio of the main components of law, namely its institutions,
branches and legitimate associations, change, allowing for these needs.
This process may result in the differentiation of a set of legal instruments
that leads to the emergence of new branches, the formation of new legal
entities and institutions. Accordingly, the bodies of rules of law that
determine the legal status of public administration entities and regulate the
instruments they use in their activities, morphs into a new form.
The current level of the development of relations in the field of public
administration, as well as the task of forming a democratic, social and
legal state, which is enshrined in the Constitution of Ukraine, necessitate
further improvement of the legal status and organization of public
administration, and hence the clarification of scientific ideas about its
meaning and content.

At present, the issue of administrative and business law as part of
administrative law, which regulates the activities of public administration
entities involved in the implementation of state policy in the field
of economic management, is of particular relevance.

1. Social purpose of administrative and business law
Administrative and business law is a relatively new part of admi-
nistrative law, which is on the rise. The external manifestation and legal
arrangements of public interest in the sphere of economic management is
carried out by means of administrative law (rules, relations, legislation,
competence of subjects, methods of implementing rules).
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Public interest is the interest of social community that is recognized
and satisfied by the state. The recognition of publicity of interest is made
by means of its legal support (enshrinement in rules and implementation
arrangements). The population of Ukraine at large may be considered as
such community. The most striking example of recognition of publicity
of their interests is the provisions of the Constitution of Ukraine. Thus,
the Constitution contains a number of regulatory concepts covered by
the general concept “public interest”. Although this concept is not
explicitly used, it is based on the preamble provisions. This, for example,
in consolidating “the sovereign will of the people”, on the basis of the
exercise of the right to self-determination, ensuring human rights and
freedoms and dignified human existence, intensifying social harmony and
consensus in Ukraine, develops and strengthens the democratic, social,
legal state. These formulas of public interest lay the foundations of the
constitutionally established state order enshrined in Articles 1-20, which
are inviolable and basic for all state and legal institutions.

The Constitution of Ukraine has legally enshrined the rights and
obligations of the state to actively influence the life of society, including
the economic sphere. The implementation of this task is directly assigned
to the public administration, which by means of power and administrative
activities (public administration) exercises control over business relations.
The ultimate goal of such activities is to ensure human rights and
freedoms in the implementation of business activities. Public
administration reconciles the selfish interests of individual members of
society, the contradictions of private, individual and general, using legal
means in carrying out business activities. Through public administration,
public interests in the sphere of economic management are optimally
taken into consideration and ensured in order to develop a socially-
oriented market economy. “The main goal of this transformation is... to
ensure an optimal balance between freedom, in particular, economic one,
on the one hand, and legal equality and social justice, on the other”.

Public administration in a market economy is objective in nature,
conditioned upon the needs of society in the market. Market is never all-
powerful in addressing many vital issues, in particular, relating to the
environment, social justice, full development of the human personality®.

! Ky6ko €.b., CenuBanoB B.M. KynbTypHO-nipaBoBHii BUMIpP BITYM3HSHOTO ITiTPUEM-
uunrea // [IpaBoBa kynbTypa 1 mignpueMaunTBo. Kuis, Jlonensk, 1999. C. 3-4.
2 Economic Growth with Equity? World Bank Discussion Paper 407. 1999. P. 123.
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Focus only on the market is likely to be detrimental and may lead to
negative results. Although the market mechanism operates on the
principle of equivalence, people have different opportunities and, as a
result, their income varies notably. Unrestricted market mechanisms
inevitably lead to social polarization, unemployment and social tension. In
addition, each enterprise, industry and region operate under the principle
of self-interest, whereby their activities are somewhat spontaneous and
self-oriented, and focused on quick win. Along with this, enterprises have
competitive relations, and there are contradictions in the interests of the
whole and the parts between an enterprise and the state®.

In such circumstances, it is the influence of public administration on
business entities that enables to make the operation of the market
economy more conscious, coordinated and coherent, to ensure its long-
term accelerated development and the adherence to the constitutional
principle of social justice, according to which a person, his or her life and
health, honor and dignity, inviolability and security are recognized as the
highest social values (Article 3 of the Constitution of Ukraine).

Proceeding that the fundamental importance of business activities for
the existence, welfare and progressive development of the population, is
now universally recognized, no state refuses to create public and business
administration. This fact is evidence of the state’s responsibility for the
economy and underlines the paramount importance of this sphere among
other state and legal functions.*

Even liberal states establish a framework of legal conditions, thus
providing an opportunity for business activities and expressing their
attitude to these activities. This requires public and business
administration established to a greater or lesser extent. Therefore,
administrative and business law is an integral part of the legal system of
European states. This does not mean, however, that it is a separate legal
matter. The solution to this issue depends on neither the specific legal
rules relating to administrative and business law, nor the degree of their
development. A decisive factor is the theoretical and practical need to
systematize and develop the basic structure and features of this sphere of
law. The dynamics of development are heterogeneous. For the Anglo-
American legal system, such matter as administrative and business law is

¥ Xonos JL.I. OcHOBHI rOCYJAapCTBEHHON YKOHOMHYECKOW TOJUTHUKH: YUeOHUK. M.:
BEK, 1997. C. 12-13.
% Cane Peter. An Introduction to Administrative Law. 1992. 422 p.
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alien. In this case, the main directions of business regulation are contained
in the administrative common law. In addition, certain aspects of
administrative and business law are covered by some regulatory legal acts,
which govern the activities of the nationalized industry, consumer
protection, competition support, property issues, trading, etc. In Austria,
Switzerland and Germany, as well as in the Asian legal system,
administrative and business law, on the contrary, is developing as an
independent branch of law”.

As for Ukraine, we believe that it is too early to talk about admini-
strative and business law as an independent branch of law, but the process
of its formation is certainly going on, and it is possible that over time its
independent subject matter will take a definite shape. As things stand
now, administrative and business law is a system of rules, in which
heterogeneous legal material, related to the implementation of the state
policy in the field of economic management by the public administration
entities to a greater or lesser extent, is combined by the subjective and
purpose-oriented features. The subjective feature of such combination is
the nature of regulated social relations that arise, change and cease in the
process of public administration, the application of its specific tools in the
field of economic management, the provision of guarantees in respect of
its legitimate implementation. The main feature of combining legal
material is the need for legal protection of the rights of business entities
from arbitrariness on the part of public administration, the legal regulation
of its activities in order to ensure the stability and efficiency of power and
administrative impact, to create optimal conditions for its implementation
and participation of business entities in this process®.

Researchers are unanimous that a key and determinative element of
the mechanism of enforcement of the rights and freedoms of citizens is, for
sure, the rule of law. The rule of law is a general mandatory rule (pattern)
of behavior, which establishes for an entity both the possible mode of
behavior — subjective legal rights, and the required mode of behavior -
subjective legal obligations. The specific task of the rule of law in the
mechanism of legal support is to determine the common circle of people
it covers; to define the content of social relations (the content of the
subject’s behavior), as well as objects of legal relations; to specify

> Xonbuep M. I[Ipon3BoaUTENBHOCTD, TOCYAAPCTBEHHOE YIIPABICHUE, AEMOKpATHS. M.:
Opug. nur., 1999. C. 5.

® KpaBuosa T.M. Jlep:KaBHe perymoBaHHS TOCIOJAPCHKOI MiSUTBHOCTI: aaMiHicTpa-
TUBHO-TIpaBoBi acriekTu: Monorpadis. Cymu: BBIT «Mpisi», 2006. 184 c. C. 59.
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the circumstances, in which a person must follow the rule of conduct; to
disclose the rule of conduct specifying the rights and obligations
of participants in the relations being regulated, the nature of their
relationships with each other, as well as the enforcement measures applied
by the government to persons in the event of their failure to fulfill legal
obligations. The rule of law acquires external expression, as a rule, in a
regulatory legal act that ensures its effectiveness. Regulatory legal acts
serve the regulatory framework of the legal support mechanism. The clarity
and effectiveness of the legal support mechanism depend on the correct
interpretation of the rules of law.” Thus, the mechanism of ensuring the
rights and legitimate interests of business entities in the field of public
administration predetermines, first of all, the regulation of social relations
with the participation of the rules of administrative and business law.

2. The essence and content of administrative and business law

Discussions about the essence of a particular body of legal rules
(branches of law) in the system of domestic law are traditionally entered
into by defining its subject and method of legal regulation. However, we
support the opinion of the professor R. S. Melnyk® that the named
criteria may not be the basis for allocation of separate constituent
elements in the system of law as it is impossible to make a distinction
between the branches of law on their basis. Against this background, the
branches of public law may be distinguished on the basis of the functions
performed by public administration. Each such function requires separate
legal support since, as follows from part 2 of Article 19 of the Constitu-
tion of Ukraine, public authorities, local self-government authorities and
their officials shall act only under, within the powers of and in the
manner provided for by the Constitution and laws of Ukraine.
The performance of one or another public function is carried out by
certain entities that are part of public administration, so the latter should
have at their disposal, so to say, the relevant rules of conduct, which
form separate branches of public law.

" Iix M. B. 3arameHa Teopis nepXaBH i mpaBa: MiAp. JUIA CTYA. IOPH/. CIIELl. BHIL.
HaBu. 3akiazniB ocBity / M. B. LIBik, B. JI. Tkauenko, JI. JI. borauosa, O. B. Iletpummus,
C. M. Onmneiinuko; M. B. LIBik (pen.) / HamionanbHa ropuamyHa akazemis YKpaiHu
iM. SpocmaBa Mynporo. X.: I[IpaBo, 2002. C. 331.

Mensauk P. C. Cuctema aamiHICTpaTHUBHOTO TpaBa YKpaiHW : JHUC. ... J-pa FOPHIL.
Hayk : 12.00.07 / Mensuuk Poman CepriiioBuu; Xapk. Hail. YH-T BHYTp. crpaB. X., 2010.
415 c. C. 329-332.
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Public functions in the sphere of economic management are
performed by the public administration entities, which in their activities
are governed by the rules of administrative and business law. The criteria
for the operation of administrative and business law as part of admini-
strative law include the need for an independent and separate legal
regulation of the activities of public administration entities related to the
Implementation of the state economic policy. The goal of this separation
Is to ensure the rights and legitimate interests of business entities in the
implementation of public administration in the field of economic
management.

In the legal literature®, the rules of administrative and business law
are fairly divided into two groups:

1) rules that determine the legal status and arrangement of activities
of public administration entities involved in the implementation of
the economic function of the state;

2) rules that define the procedure for interaction between public
administration and business entities.

The first group of rules defines the content of activities and the scope
of powers (competence) of public administration entities in the field of
economic management. It is the competence that distinguishes the latter
from other parties to public relations in the sphere of economic
management. At the same time, the implementation of power and
administration functions depends on the level of authority of the public
administration entity that determines the selection of forms and methods
of its activities.

The legal status of public administration entities in the sphere
of economic management is not the same, and is determined by those,
who bear the status: legal entities (government and non-government
authorities, enterprises, organizations, institutions), the state and its
structural units, the people, social communities, etc. The legal statuses of
collective legal actors are formed and take a definite form with the
development of the state, civil society, the formation of the needs and
interests of persons, uniting in groups. However, they may not be
considered as the sum of individual legal statuses. They have qualitatively
different properties determined by the tasks and functions of the state

% Menbuuk P.C., Mocsounz C.O. AnMiHICTpaTHBHE TIpaBo YKpaiHu (y cxemax
Ta KOMEHTapsX ):HaBUaIbHUI TociOHUK. /3a pen.. P.C. Menbuuka. KuiB: Xpinkom IuTeEp,
2019. 344 c. C. 193.
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(legal status of government authorities, state enterprises, organizations,
institutions), the goals and interests of collective entities (political parties,
public associations, commercial organizations, etc.)™.

This group includes the rules that establish the rule-making compe-
tence of public administration in the sphere of economic management,
as well as the rules that provide for the responsibility for its activities both
to the top-ranking officials and the court under the complaint lodged
by business entities.

This group may include the rules that determine the procedure for
implementing the regulatory activities in the field of economic
management, namely regulate the procedure for the initiation, preparation,
analysis, examination, adoption, monitoring of the effectiveness and
review of regulatory acts, as well as the control over the implementation
of the state regulatory policy.

The second group of rules of administrative and business law
establishes the organizational and legal regulation of business activities,
which is associated with the implementation of both direct administrative
influence on a business entity (control, bringing to legal responsibility)
and indirect — in the form of public service activities (registration,
licensing, granting, etc.).

By performing the control function, public administration applies a
mechanism for ensuring the conditions, when business activities are
carried out legally, and do not endanger the health and safety of citizens,
the rights of employees or the environment. When properly applied, the
control function supports the relatively unhampered development of entre-
preneurship and at the same time ensures that violators either have the
opportunity to remedy the violation or are fairly punished for their
wrongful acts. With the transition to market relations, the granting of
independence to economic agents, the very content of the concept
“control” and possible forms of its implementation are broadened.
To control means not only to check, to count, but also to be aware and
informed of the matter in question. Therefore, it is essential to widely use
such forms of control as: awareness; continuous analysis of data received,;
examination of materials on individual issues, industry, scope of
activities. The difference between these new forms of control is that the
consequence of their application is the adoption of specific decisions.

0 Cxakyn O.®. Teopis mepxasu i npasa (EHIMKIONEIMYHANA Kypc): THAPYYHHK.
2-e BUIaHHs, iepepobieHe 1 JornoBHeHe. XapkiB: Ecnaga, 2009. 752 c. C. 551.
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Proposals are prepared on them, conclusions of a recommendatory nature
are grouped by specific issues and types of control**. Control should be a
method of improving the efficiency of the economy, ensuring the turnover
of resources in accordance with restrictive (according to legislation)
parameters, full payment of taxes and mandatory payments, blocking any
activities that threaten national security, monopolize markets, gear
at organizing the production of goods and services prohibited by the
state, pose significant social risks to the interests of large groups of
citizens, violate the legitimate interests of the state, economic agents
and society as a whole™.

The indirect organizational and legal regulation of business activities
Is made through the implementation of public service activities.
The provision of Article 4 of the Constitution of Ukraine, which provides
that the goal of the state is to ensure personal rights and freedoms of
citizens, quite logically develops in the Concept of Administrative Reform
in Ukraine, which declares the rendering of administrative services as a
means of realizing such rights and freedoms. That is, the *“state’s serving”
interests of a person involves the provision of various types of services by
its bodies and employees. And this makes perfect sense as we should
finally agree that the state power itself is not only the exercise of powers
that oblige the citizen, but also the performance of certain duties of the
state to the citizen, for which it is fully responsible to him or her®.
Therefore, by rendering administrative services, the state performs a duty
to business entities aimed at legal arrangements of the conditions required
to ensure the proper exercise of their rights and interests protected by law
during the implementation of their business activities.

Administrative services are provided to business entities subject to
such pre-conditions:

- they are provided on the initiative (application) of business entities
in order to meet their legitimate requirements, needs and interests;

- the necessity for and, accordingly, the possibility of obtaining a
specific administrative service are expressly provided for by law;

" Birpinpkuii C.C. ®opmMu Ta METOIU JIEP>KAaBHOTO KOHTPOJIO Yy cdepl MmiampueM-
HULBKOT mismbHOCTI // BicHuk HamionambHOTO yHIBepcHUTETYy BHYTpIlHIX crpaB. 2002.
Ne 20. C. 188-192.

12 l'opmaes B.M., IlaxoB N.b. KonTponb kak mpaBoBas (opmMa IeSTEIBHOCTH.
M.: IOE)I/I/:[.JH/IT., 1987. C. 65.

'3 JlepaBHe ynpaBiTiHHS: MPOGIEMH aIMiHICTPATHBHO-TIPABOBOT TEOPIi Ta MPaKTHKH /
3a 3aranbHOMO pen. npod..B.b. Asep’sHosa. K.: ®axkr, 2003. C. 38.
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- the law vests relevant public administration entity with the authority
to render each administrative service;

- provision of such services is aimed at creating (observing) statutory
conditions for business entities to realize in full the rights belonging to them
and to perform their duties. Therefore, in order to obtain administrative
services, business entities shall meet certain requirements set forth by law;

- administrative service has the final form of an individual admini-
strative act, in which its addressee that is “service consumer” is specified,;

- business entities are entitled to use, at their own discretion,
deliverables of the services rendered to them.

In the current legislation, the following groups of administrative
services aimed at implementing the rights and legitimate interests of
business entities may be distinguished by the content-related features:

- issuance of permits (for example, to engage in certain types of
business activity; patenting, standardization and certification of goods,
works and services);

- registration with the maintenance of registers (for example,
registration of business entities, licensing);

- verification (validating certificates of origin of goods from Ukraine).

Therefore, both groups of the characterized legal rules form in the
aggregate the most important part of administrative law — administrative
and business law. For such allocation, there are all necessary conditions.

Firstly, there is a specific subject of regulation — public relations in the
field of economic management, which are a specific kind of relations of
public administration. Such relations require a kind of legal regulation, which
Is carried out by means of the rules of administrative and business law.

Secondly, the peculiarity of administrative and business law is
expressed in the fact that it is formed within the framework of the system
of administrative law, incorporates all the features and peculiarities of the
latter. The process of forming administrative and business law has become
a logical consequence of, on the one hand, the recognition of the theory of
division of law into private and public by the Ukrainian scholars as a
fundamental principle of formation of system of national law, and, on the
other, further differentiation of the rules of administrative law related to
the formation of new branches of law, one of which is administrative and
business law, within the system of administrative law™.

1 Menpuuk P.C., Mocsorns C.O. AnmiHicTpaTiBHE TIpaBO YkpaiHu (y cxemax Ta

KOMEHTapsX ):HaBYaIbHUN TOCiOHHK. /3a pexd.. P.C. Menbpauka. Kui: Xpinkom Iatep, 2019.
344 c. C. 193.

114



Thirdly, administrative and business law as a part of administrative
law characterizes such a feature as legislative separateness. The rules of
administrative and business law are enshrined in legislative and regulatory
acts. At present, the structure of administrative and business law includes
a list of basic laws and regulations. These include: the Constitution
of Ukraine, the Economic Procedural Code, laws and regulations.

The constitutional framework of public administration in the field
of economic management is enshrined by determining by the Constitution
of Ukraine the organization of power (Article 6), the specific objectives
of building a democratic society and legal state (Article 1), social life,
which is based on the principles of political, economic and ideological
diversity (Article 15). In this regard, the constitutional framework
of activity of public administration entities in the field of economic
management should be considered as the rule of law, legitimacy,
democracy, separation of powers, publicity, free speech, namely, the rigid
principles of the constitutionally established state order enshrined
in Chapter 1 of the Constitution of Ukraine. It is expedient to refer to the
above the provisions of the Constitution, defining the fundamental
principles of state policy in the sphere of economy, which obliges the
Cabinet of Ministers of Ukraine to ensure the implementation of financial,
pricing, investment and tax policy (paragraph 3 of Article 116), the
determination of the legal bases and guarantees of entrepreneurship,
competition and fair trade rules and antimonopoly regulations exclusively
by laws (paragraph 8 of Article 92), etc.

The starting point of the constitutional framework of public relations
in the field of economic management is the principle that public authorities,
local self-government authorities and their officials shall act only under and
within the powers of and in the manner provided by for the Constitution
and the current laws of Ukraine (part 2 of Article 19). Such powers stem
from the very essence of the constitutional state and the principle of the
rule of law: the law shall dominate the government authorities, prevent
possible arbitrariness on the part of the latter, provide the possibility
of civil society’s control over the state activity, including the exercise of
governmental authority in the field of economic management.

The provisions of the Code of Commercial Procedure of Ukraine
(hereinafter — CCPU) establish the legal basis for the state participation in
business activities (Article 8) and relations of business entities with local
self-government authorities (Article 23), define the basic means of
government control over business activities and the general principles of
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their application (Article 12), as well as the legal basis of individual
means of state regulation: government order and government assignment
(Article 13); licensing, patenting and quota allocation (Article 14);
standardization and certification (Article 15); grants, subventions and
other means of state support (Article 16). In addition, the provisions of the
Code of Commercial Procedure of Ukraine establish the principles of
application of taxes in the mechanism of state regulation of business
activities (Article 17) and the principles and scope of government control
over business activities (Article 19). Defining the limits of intervention
of public authorities and local self-government authorities, the Code
of Commercial Procedure of Ukraine states that they are authorized to
exercise government control and supervision over business activities in
the areas specified in the Code, which are fully listed in Article 19 of the
Code of Commercial Procedure of Ukraine.

The laws of Ukraine authorize the public administration to exercise
public authority in the sphere of economic management (for example, the
right to license, state registration, standardization, patenting, government
control over business activities, etc.), thereby determining their legal status
and capacity in public relations in the sphere of economic management.

The regulations governing public administration in the field of
economic management include: decrees of the President of Ukraine,
decrees and orders of the Cabinet of Ministers of Ukraine, orders of State
Regulatory Service of Ukraine as the central executive authority that
ensures the formation and implementation of the unified state regulatory
policy in the sphere of business activities, orders of ministries and other
central executive authorities, which are sectoral oriented, decisions and
orders of local executive authorities and local self-government authorities.

Thus, the above examples of the current regulations, governing the
activities of public administration in the field of economic management,
indicate the formation of administrative and business legislation as a
separate institution of legislation. This is an objective process, which is
generated by the development of public relations arising from the exercise
of public authority in the field of economic management.

3. The system of administrative and business law
The system of administrative and business law is a set of rules
and institutions of administrative and business law, brought together for
a common purpose and objectives of legal regulation and applied in a
certain logical sequence.
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Public administration performs a vast number of tasks in the field
of economic management, which are the continuation of the economic
function of the state. In view of this, it should have at its disposal a
sufficient list of tools, by means of which it will actually perform the
assigned duties. We support the opinion of administrative law scholars™,
that the tools or mechanisms of public administration may not be
exclusively coercive or based only on force or persuasion, as this will
inevitably lead to the blocking of its activities. In modern conditions of
development of the state and law, as well as the formation of civil society
in Ukraine, it is rather difficult to answer a question, what instruments of
activity (coercive or non-coercive) public administration entities should
have more. Only one thing is clear. They should exist in all their diversity,
provided that their application is based on the rule of law, as well as
other principles of good governance (appropriate legislation, legality,
transparency in decision-making, access to information, etc.).

Therefore, proceeding from the diversity of public influence on
business relations, the system of rules of administrative and business law
may include a fairly broad combination of legal rules divided into groups,
each of which regulates a separate instrument of public administration
in the field of economic management and represents a legal institution.
Thus, the elements of administrative and business law include:

e institute of state registration of business entities;
antimonopoly regulation institute;
state order institute;
licensing institute;
patenting institute;
quota allocation institute;
certification and standardization institute;
standard and limit application institute;
price and tariff regulation institute;
investment, tax and other allowance institute;
institute of granting subsidies, compensation, dedicated innovation
and grants;

e institute of control measures, etc.

1 Jlep:xaBHE yIpaBJIiHHA: €BPONEHCHKI CTAHAAPTH, JOCBII Ta aaMiHICTpaTUBHE MPaBo /
B.b. ABep’snoB, B.A. Jlepeus, A.M. llkonuk Ta iH. ; 3a 3ar. pex. B.b. Aep’snoBa. — K.,
2007. - C. 276.
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The institute of state registration of business entities combines the
rules of administrative and business law that regulate the activities
of public administration entities associated with the certification of the
fact of creation or termination of a business entity, as well as the
commission of other registration actions by making appropriate entries in
the Unified State Register.

The antimonopoly regulation institute is a set of rules of administrative
and business law that establish legal support for administrative measures of
public administration aimed at restricting monopoly in the economy. Such
restriction implies direct state regulation in specific monopolized markets
or the activities of specific monopolistic entities through the centralized
establishment of quantitative and qualitative indicators.

On the basis of the rules of the state order institute, public
administration forms, on a contractual basis, the composition and volumes
of products (works, services) required for state needs, placement of
government contracts for the supply (purchase) of these products
(performance of works, provision of services) among business entities,
regardless of their form of ownership.

The licensing institute is the institute of administrative and business
law, the rules of which regulate the activities of public administration
entities related to the consideration of the application of a business entity
for the issuance (renewal) of a license and the adoption of a decision on
the results of such consideration.

The rules of the patenting institute regulate the public administration
activities for the issuance of trade and special patents for certain types of
business activities in areas related to trade for cash (cash, checks, as well
as using other payment methods and payment cards in Ukraine), the
exchange of cash currency values (including transactions with cash
denominated in foreign currency and payment cards), in the field
of gambling and consumer services, and other areas defined by law.

The quota allocation institute defines the rules, by which public
administration entities act, protecting the economic and social interests
of the state, society and individual consumers by setting limits (quotas)
of production or turnover of certain goods and services. The legal rules of
this institution establish a regime for the issuance of individual licenses,
and the total volume of export (import) under these licenses shall not
exceed the established quota.

Standardization and certification as an institution of administrative
and business law bring together the rules regulating a special type of
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activity of authorized entities of public administration, which involves the
establishment of provisions for common and repeated use in relation to
existing or potential problems and is aimed at achieving an optimal degree
of order in a certain area, the result of which is to increase the degree of
conformity of products, processes and services to their functional purpose,
promotion of scientific and technical production.

The rules of the price and tariff regulation institute establish the
procedure for forming, determining and using prices by the Cabinet of
Ministers of Ukraine, executive authorities, bodies engaged in the state
regulation of activities of natural monopoly entities, local self-government
authorities and business entities that operate on the territory of Ukraine, as
well as the implementation of state control (supervision) and monitoring
in the field of pricing.

The institute of granting subsidies, compensation, dedicated inno-
vation and grants regulates the activities of public administration entities
related to the allocation of funds from public budgets to business entities
for the satisfaction of public interests, for example, to support the
manufacture of vital food products, the production of vital medical drugs
and assistive devices, etc. Moreover, the rules of this institute of
administrative and business law determine the procedure for the provision
of financial or other support by public administration entities to stimulate
the development of certain types of business activities.

The institute of control measures is a set of rules of administrative
and business law, which regulate the activities of legally authorized
entities of public administration aimed at identifying and preventing
violations of applicable legal requirements by business entities and
ensuring the interests of society, in particular the proper quality of
products, works and services, the permissible level of danger to the
population, the environment, etc.

Thus, having analyzed separate legal institutions, it is possible to
formulate the concept of the system of administrative and business law:
the system of administrative and business law is a set of regulatory
documents logically and consistently posted by legal institutions, the rules
of which taken together enshrine the basic principles, tools and procedure
of public administration in the field of economic management. The rules
of this part of administrative law in a certain sequence and interrelation
are grouped into various legal institutions that regulate the relevant
relations associated with the use of certain instruments of public
administration in business activities. Each type of such relations is
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relatively independent in public administration and regulated by the same
relatively independent group of legal rules, which in aggregate form the
institutions of administrative and business law.

CONCLUSIONS

Summarizing the above, it should be noted that administrative and
business law is a system of rules, in which heterogeneous legal material,
related to the implementation of the state policy in the field of economic
management by the subjects of public administration, is combined by the
subjective and purpose-oriented features.

Administrative and business law is a relatively new part of
administrative law, which is on the rise. The external manifestation and
legal arrangements of public interest in the sphere of economic
management is carried out by means of administrative law (rules,
relations, legislation, competence of subjects, methods of implementing
rules).

The criteria for the operation of administrative and business law as
part of administrative law include the need for independent and separate
legal regulation of the activities of public administration entities related to
the implementation of the state economic policy. The goal of this
separation is to ensure the rights and legitimate interests of business
entities in the implementation of public administration in the field of
economic management.

The necessary conditions for the allocation of administrative and
business law as part of administrative law are as follows:

e a specific subject of regulation — public relations in the field of
economic management, which are a specific kind of relations of public
administration;

¢ the peculiarity of administrative and business law, expressed in the
fact that it is formed within the framework of the system of administrative
law, incorporates all the features and peculiarities of the latter.

e legislative separateness — the rules of administrative and business
law are enshrined in legislative and regulatory acts.

The system of administrative and business law is a set of regulatory
documents logically and consistently posted by legal institutions, the rules
of which taken together enshrine the basic principles, tools and procedure
of public administration in the field of economic management.
The elements of administrative and business law include: institute of state
registration of business entities; antimonopoly regulation institute; state
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order institute; licensing institute; patenting institute; quota allocation
institute; certification and standardization institute; standard and limit
application institute; price and tariff regulation institute; investment, tax
and other allowance institute; institute of granting subsidies, compen-
sation, dedicated innovation and grants; institute of control measures, etc.

SUMMARY

The scientific and theoretical study of administrative and business
law as part of administrative law is made in the scientific article.
Administrative and business law is a system of rules, in which
heterogeneous legal material, related to the implementation of the state
policy in the field of economic management by the subjects of public
administration, is combined by the subjective and purpose-oriented
features. The article analyzes the social purpose, essence and content,
as well as the system of administrative and business law. It also focuses
on the definition of the conditions necessary for the allocation
of administrative and business law as part of administrative law, namely:
a specific subject; the peculiarity of administrative and business law;
legislative separateness.
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FEATURES OF ADMINISTRATIVE
AND LEGAL STATUS OF CERTAIN CATEGORIES
OF PUBLIC OFFICIALS

Lehka O. V.

INTRODUCTION

Today, economic and social reforms, informatization, processes
of globalization, Ukraine’s intentions to join the European community,
and new requirements for the formation of the apparatus of civil
servants, as it is the state service plays an important role in the system
of power relations, acting as one of the leading factors of the unity of
the state, about The unification of the efforts of the branches of power,
ensuring the arrival of the most experienced civil servants to the state
administration bodies.

The need for reform of the civil service in Ukraine has been
recognized as one of the priority reforms of our state as a national one
(Ukraine-2020 Sustainable Development Strategy and National Security
Strategy of Ukraine) and internationally (Resolution of the Parliamentary
Assembly of the Council of Europe “The Functioning of Democratic
Institutions in Ukraine” from January 25, 2017 (paragraph 10.4.) and the
updated Memorandum on Economic and Financial Policies between
Ukraine and the International Monetary Fund of March 2, 2017
(paragraphs 17 and 21 b). As we see, the process of civil service reform
Ukraine has been given a powerful impetus by adopting a new version of
the Law of Ukraine “On Civil Service”.

The main stories of the Law of Ukraine of 2015 are the with
drawal of political positions and positions of patronage service
beyond the limits of its limits, positions of employees who perform
maintenance functions and auxiliary functions; the establishment of an
Institution of state secretaries, open competitive selection and political
impartiality of civil servants; the establishment of requirements for
candidates for the post of senior civil service requirements to know not
only the state language, but also one of the official languages of the
Council of Europe.

“The study of the civil service system and the construction of its
general theory is a complex, multidimensional problem that has not yet
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received a holistic scientific interpretation”, noted V.B. Averyanov'.
The modern legal institute of civil service is, first of all, a system of
legal norms regulating the relations that are formed in the process of
organization of the civil service itself, the status of civil servants,
guarantees and procedures for its implementation, as well as the
mechanism for passing civil service. According to V.B. Averyanov,
the civil service is a comprehensive legal institution that regulates the
organization and activities of all civil servants and consists of legal norms
of various branches of law. The complexity of the civil service institute is
that, firstly, it combines the legal norms of other branches of law, and
secondly, consists of separate subinstitutions (service of service,
principles of civil service, etc.)%

Y.P. Betyak claims that traditionally the civil service is considered
in three aspects: social, political and legal. However, the lawyer
emphasizes that the notion of civil service should be comprehensive,
take into account all aspects, but when it is developed, it is necessary to
abandon a number of elements that can be considered as independent
phenomena or those that have little effect on the notion of civil service.
In his opinion, the civil service is carried out on the basis of the
Constitution, the laws of Ukraine on the formation of the apparatus of
state bodies and other state organizations, the professional activities
of persons holding positions in state bodies and state organizations,
on the practical implementation of functions and socially important tasks
of the state, provision of the rights and freedoms of citizens, which is
paid at the expense of state funds”*.

G.l. Lelikov believes that the civil service is a complex, integral
system, which has the following aspects: political — a link that connects
citizens with the state; legal — practical fulfillment of official duties and
powers in the state apparatus; social — the fulfillment of the goals and
functions of the state in society. Its state-legal form, administrative-legal
and procedural mechanisms of realization are based on the actions of social
functions and social nature and are determined by them®. S.D. Dubenko,

! JepxaBHe yrpaBiIiHHA: MPOOJIEMHU aaMiHICTPATUBHO-TIPABOBOI TEOPii Ta MPAKTHKH /
3a 3ar. pex. B. b. Aep’stHoBa. K.: @axr, 2003. 384 c.

2 HepxaBHe ympaBiiHHS: Teopis 1 mpakTuka /3a 3ar. pea. B.b. Asep’snoma. K.:
Opinkom Inrep, 1998. 432 c.

® bursx 0. I1. JepxaBHa ciayx0a B YKpaiHi: oprani3aiiiHO-TIpaBOBi 3acajd: MOHO-
rpadis. X.: [IpaBo, 2005. 304 c.

JlenikoB I'. 1. Oprani3zamiifHo-ipaBoBi 3acagu (GOpMyBaHHS 1 (YHKIIOHYBaHHS

JepkaBHOI clTy>kOu B YKpaiHi: quc. ... Kaua. opua. Hayk: 12.00.07. K., 1999. 173 c.
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investigating the legal aspect of the civil service, argues that this is a
system of legal norms regulating state service relations, that is, rights,
duties, restrictions, prohibitions, incentives, employees’ liability, civil
service, the order of occurrence and termination of official relations’.

Thus, acting as an element of a state-organized society, the civil service
has a number of peculiarities, in particular: it represents the sphere of
professional activity (the content, forms and methods of the activity of civil
servants are aimed at ensuring the powers of state bodies); is intended to
protect the rights, freedoms and legitimate interests of participants in public
relations (the constitutional provision that a person, his rights and freedoms
is the most important value®, acts as the main pillar in the activities of civil
servants, regardless of official status); a peculiar form of reflection of public
relations and relations, an indicator of the degree of humanity and existing in
the society of the order; public service not only reflects social relations and
relations, it has a social orientation aimed at bringing the constitutional ideal
of a legal democratic state closer to objective reality’.

Consequently, the civil service represents an integral part of public
administration, is its leader, embodies all tasks set before the state and is
the object of administrative influence.In the context of reforming
the system of public administration, improving the current legislation on
public service and adapting the civil service institution to the standards
of the European Union, the issue of the legal status of a civil servant and
the peculiarities of its legal regulation becomes especially relevant, as the
construction of a professional and efficient civil service is impossible
without highly qualified civil servants with the corresponding level of
professional competence.The study of the legal status of a civil servant
was given attention by V.B. Averyanov, D.V. Baluch, L.R. Bila-Tyunova,
Y.P. Bytiak, V.V. Vasylkivska, I.P. Golosnichenko, S.D. Dubenko,
M.I. Inshin, S.V. Kivalov, T.O. Kolomoets, L.M. Kornuta, 1.V. Megadin,
N.R. Nizhnik, G.V. Padalko, O.M. Stets and others.

However, the development of the public service, the adaptation of the
civil service institute to the standards of the European Union, and the impro-
vement of the current legislation on civil service (the adoption of the Laws

> Jly6enko C. JI. JlepxaBua ciyx0a i mepxasHi cinyx6oBui B Ykpaini. K.: Bugasau-
ynii [lim «[H-FOpey, 1999. 242 c.
® Koncrurymist Yxpainn. Bigomocti Bepxosroi Paxu Yipainn. 1996. Ne 30. Cr. 141
(13 3MiHamm).
[Hmma M. 1. Oco6auBOCTI MPABOBOTO PETYIIIOBaHHS JEp>KaBHOI CIy>kOu B YKpaiHi:
CyYacHHH CTaH, MPoOJIEeMHU, IEPCIIEKTUBH PO3BUTKY. Popym npasa. 2013. Ne 2. C. 165-179.
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of Ukraine “On Civil Service”, “On Prevention of Corruption”) necessitate a
rethinking of a whole range of scientific and theoretical provisions, the part
concerning the legal regulation of the status of a civil servant.

1. Legal regulation of the status of civil servant

According to Part 2 of Art. 1 of the Law of Ukraine “On Civil
Service”, a civil servant is a citizen of Ukraine who holds a civil service in
a government body, another state body, his staff (secretariat), receives
wages at the expense of the state budget and implements the established
for this office powers directly related to the execution of the tasks and
functions of such a public authority, and also adheres to the principles
of civil service®.

The tasks and functions of the civil service by their nature
predetermine the need to consolidate the duties first and then — service
rights. Duties of the civil servant determine the essence of his official
activities, outline the tasks set, determine the boundaries of the required
occupational behavior. The rights are also aimed at ensuring the proper
conditions for the performance of official activities, the creation of real
opportunities for the performance of official tasks.

Legal regulation of civil service, in accordance with Art. 5 of the
Law of Ukraine “On Civil Service” is implemented by the Constitution of
Ukraine, other laws of Ukraine, international treaties, the consent of
which is binding on the Verkhovna Rada of Ukraine, resolutions of the
Verkhovna Rada of Ukraine, decrees of the President of Ukraine, acts of
the Cabinet of Ministers of Ukraine and central executive authorities,
which ensures the formation and implementation of public policy in the
field of civil service. The features of the legal regulation of the civil
service in the justice system are determined by the legislation on the
judicial system and the status of judges®.

Legislative regulation of the status of a civil servant, depending on
the type of civil service, has certain features:

- administrative service: a) general legislative acts (laws of Ukraine
“On Civil Service”, “On Prevention of Corruption”, “On Purge of Power”,
Code of Administrative Justice of Ukraine); b) special (Law of Ukraine
“On Diplomatic Service”, etc.);

8 [Ipo nepxaBHy ciyx0y: 3akoH Ykpainu Big 10 rpymns 2015 p. Ne 899-VIII. Ogiyitinuii
6iCHLlK9 Yxpainu. 2016. Ne 3. Cr. 149. [Enextponnuii pecypc]. URL: http://zakon. rada.gov.ua.
Tam camo.
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- specialized service (there is no general legislative act, the action
of which would extend to this type of service, each subspecies of this type
of service has its own special law);

- militarized service (integral substantially defined subordinate
legal structure, which is made up of relatively independent subspecies
of this kind of service (military service, border guard service, SBU, law
enforcement service, state security service, civil protection, special commu-
nication service, etc.), which are characterized by general legislative acts
(statutes), and special legislative acts.

The division of civil servants is carried out according to different
criteria depending on which the following types of civil servants are
distinguished: a) by the nature of labor and the volume and nature of their
official powers: managers, specialists, technical executors; b) by the nature
and volume of authority: officials (representatives of the authorities,
administrative and auxiliary staff, functional (operational, main) personnel);
c) by type of service in which persons are: employees of ordinary (civil)
service; employees of the special (militarized) service; d) according to the
distribution of state power: civil servants of the legislative branch; civil
servants of executive power; civil servants of the judiciary.

Public service positions in state bodies are divided into categories,
depending on the order of appointment, the nature and extent of powers
and the necessary qualifications and professional competence of civil
servants for their fulfillment. Three categories of civil service positions
are established:

- category “A” (senior civil service) — positions: State Secretary of the
Cabinet of Ministers of Ukraine and his deputies, state secretaries
of ministries; heads of central executive bodies, who are not members
of the Cabinet of Ministers of Ukraine, and their deputies; the heads
of the apparatus of the Constitutional Court of Ukraine, the Supreme Court,
the high specialized courts and their deputies, the heads of the secretariats of
the High Council of Justice, the High Qualifications Commission of Judges
of Ukraine and their deputies, the Chairman of the State Judicial
Administration of Ukraine and his deputies; heads of civil service in other
state bodies whose jurisdiction extends over the entire territory of Ukraine;

- category “B” — positions: heads of structural subdivisions of the
Secretariat of the Cabinet of Ministers of Ukraine and their deputies;
heads of structural subdivisions of ministries, other central bodies of
executive power and other state bodies, their deputies, heads of territorial
bodies of these state bodies and their structural subdivisions, their
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deputies; heads and deputy heads of structural subdivisions of local state
administrations, the apparatus of local state administrations, their
structural divisions; heads of the courts of appellate and local courts,
heads of structural divisions of court apparatus, their deputies; deputy
heads of civil service in other state bodies, whose jurisdiction extends
over the entire territory of Ukraine; category “B” — other positions of the
civil service not classified in categories “A” and “B”.

The positions of civil servants are classified according to the organi-
zational and legal level of the body, the scope and nature of the authority
of a person in a particular position, the role and place of position in the
structure of a public authority. The following 3 types of positions are
distinguished in state authorities: political, administrative and patronage.

The status of civil servant includes the following elements: rights,
responsibilities, restrictions, incentives and guarantees, responsibilities
that are organically interlinked. Specific duties and rights of civil servants
are determined on the basis of typical qualification characteristics and are
reflected in the positions and instructions approved by the heads of
relevant state bodies within the limits of the law and their competence.

The subjects of legal regulation of the status of a civil servant are
state bodies that, in their competence, exercise their powers in matters of
civil service and, in particular, on the right to civil service. For example,
the establishment of this right is regulated by the Verkhovna Rada of
Ukraine by adopting relevant laws; definition and provision of this right —
the Cabinet of Ministers of Ukraine, the National Security Service through
the issuance of relevant legal acts and the implementation of, respectively,
state and functional management in the field of civil service; Protection of
this right — administrative courts (judicial protection) and the National
Security Service (administrative protection).

2. General principles of activities and status of civil servants

The general principles of activity, as well as the status of civil
servants working in state bodies and their apparatus, are defined in the
Law of Ukraine “On Civil Service”. In general, with the adoption of the
Law of Ukraine “On Civil Service” in 2015, “reform” took place in the
sense of the administrative and legal status of a civil servant. Thus,
Section Il of this Law defines the legal status of a civil servant,
establishes, in addition to basic rights and obligations, and subordination
as a consequence of the powers provided for by law. In addition, the
principle of political impartiality is an integral element of the legal status
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of a civil servant, that is, “a civil servant must impartially perform
statutory orders (orders), orders from directors irrespective of their party
affiliation and their political beliefs”, he “has no right to demonstrate his
political views and other actions or inaction that can in any way testify to
his particular attitude towards political parties, to negatively affect the
image of the state body and the blasts you trust the government or threaten
the constitutional order, territorial integrity and national security, health
and the rights and freedoms of others”*.

Also, according to the Law of Ukraine “On Civil Service”, the
requirements of the educational and qualification level of a civil servant have
been reduced. Thus, for example, paragraph 5, part 2, art. 20 stipulates that
from persons applying for the post of civil service of category “B”, the
presence of higher education only the junior bachelor’s or bachelor’s level
and the fluency of the state language is required. However, there are no
requirements for the professional level and, accordingly, the length of
service. And such civil servants will form the main body of civil service.

The peculiarities of the legal status are also determined by certain
general and specific restrictions defined by the civil servants in the Law of
Ukraine “On Prevention of Corruption”, for example, restrictions on
the receipt of gifts (Article 23 of the said Law), restrictions on the
combination and combination with other types activities (Article 25),
restrictions on the work of close relatives (Article 27). The special legal
status of civil servants determines the specifics of their social security,
that is, the system of state support and servicing of civil servants.

It is worth paying attention to the fact that today there is no single
legal approach from the side of scientists to determine the content of the
concepts of “legal status”, “legal status of a civil servant”, “administrative
and legal status”. For example, “legal status” is understood as: a set
of rights and obligations of individuals or legal entities'; the system
of rights, freedoms, responsibilities and responsibilities of the individual
enshrined in regulatory legal acts and state guaranteed by the state'?; a set
of all rights, duties and legitimate interests of subjects of law™.

10 [Ipo nepkaBHy cinyx0y: 3akon Ykpaiau Big 10 rpymus 2015 p. Ne 899-VIII. Ogiyii-
Huti sicnuk Yxpainu. 2016. Ne 3. Cr. 149. [Enexrponnuii pecype]. URL: http://zakon. rada. gov.ua.

1 Opunnuna ennukinonexdis: B 6 T. /3a 3ar. pen. 0. C. lllemmydenka ta iH. K.
YKpalHCLKa enuukionenis, 2003. T. 5: T1-C. 736 c.

12 [Ipo cynoyctpiii Ta ctatyc cyaaiB: 3akoH Ykpainu Bix 7 sumas 2010 p. Ne 2453-VI.
Odhiyitnuu éicnux Yxpainu. 2010. Ne 55/1. Ct. 1900.

3aranpHa Teopid JepxkaBu Ta mpaBa: miapyuauk /M. B. LIBik, O.B. Ilerpos,

JI. B. ABpamenko Ta iH.; 3a pea. M. B. L[pika, O. B. [lerpummuna. X.: [IpaBo, 2009. 584 c.
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Discussions about the status of a civil servant in Ukraine, indicate a
certain instability of its norms, due in part andpolitical nature of the
relations in which a civil servant is. At the same time, different
approaches to the characterization of the status of a civil servant are
noticeable among Ukrainian scholars.

For example, according to IV Meghedin, the main elements of the
legal status of a civil servant are: integrity; systematic legal status; the
ratio of authority of the position he occupies with the rights and duties
arising from the fact of being in the public service; established legal
incentives and motivation for the interest of the civil servant in the
effective performance of duties; the mechanism of legal liability of civil
servants through institutes of administrative, criminal responsibility,
norms of labor, financial law, etc.; ensuring the stability of the status of a
civil servant with appropriate guarantees, social protection.

Y.P. Bitiyak notes that the legal status of civil servants reflects the
essence and content of state-service relations, combines elements of the
civil service institute from admission to it until completion. He, in the
opinion of the author, is a set of rules of the civil service — rights, duties,
restrictions, prohibitions, guarantees, social protection, responsibility™.

V.V. Vasilkivska believes that, depending on the type of civil
service, the rights of a civil servant are rather diverse, not by subject, but
by the way of their normative and legal definition. For servants of the
state administrative and state militarized service it is characteristic that
their rights are determined by the general (for the administrative service —
the Law “On Civil Service”) or general (for militarized service — the
relevant laws, which applies to all state militarized employees, regardless
of the type service) — basic rights, and special laws that regulate in detail
the rights of a civil servant depending on the state authority
(administrative service) or the type of military service (mileage arisen
service) — special rights. In addition, a civil servant has the rights that he
has been allocated depending on his position (official rights), which are
determined by job descriptions. Instead, for employees of the state
specialized service, the rights defined by special laws are characteristic,
since they have no general legislative act (special rights) and job
descriptions (office rights). V. Vasilkivska’s legal status of civil servants

1 Mereauu 1. B. OcoGimBocri MIPaBOBOTO CTATyCy JAEP:KaBHOTO CIIy)00BIIs. Haykogo-
ingpopmayivinu icnux. Cepist: «IIpaBo». 2013. Ne 7. C. 157-163.

®Bursk 10.T1. JlepkaBua ciyxba B YKpaiHi: mpoOieMH CTAHOBICHHS, PO3BHTKY
Ta QyHKIIOHYBaHHS: aBTOped. AUC. ... TOKT. ropui. Hayk: 12.00.07. X., 2016. 38 c.
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and the procedure for passing the public service is considered in
conjunction with the moral and legal requirements for the behavior of
employees, the anti-corruption orientation of the legal principles of the
formation and functioning of the civil service, and the problems of
training personnel for executive authorities and local self-government™.

According to O. Petrishin, the specificity of the activity and legal
status of civil servants is “... implementation of internal organization on
the basis of direct subordination of management of the relevant
team”*’. After all, any official, being the holder of authority, performs
organizational and administrative functions within the limits of his official
duties and has the right to apply coercive measures. In addition to the
powers envisaged by the post, this category of employees is also entitled
to represent the interests of a particular organizational structure, or
organizations in general, in relationships with other actors, in connection
with which acts as a special subject of the management process, reflected
in his legal status. Therefore, the concept of “legal status” can be
formulated as a certain system of capabilities of the person, determining
its legal status in the state, distinguishing, in this case, its general and
special legal status.

N.R. Nyizhnik formulates the definition of the legal status of a civil
servant as established and guaranteed by the state measure of the
necessary and possible behavior of a civil servant in the field of state
service relations'®,

There is no consensus among jurists and the definition of the term
“administrative and legal status”. For example, O. F. Skakun believes that
the guarantees of the realization of the rights and obligations of citizens,
enshrined in the norms of administrative law, as well as the guarantees
of the implementation of these rights and freedoms, are secured by the
mechanism of their protection by the authorities for the exercise of rights,
freedoms, duties will remain “statements of intentions”. However, general
social (economic, political, ideological, etc.) and special-social (legal)
guarantees are factors for realizing the legal status of a person, and not
elements of the structure of his system, since the content of lawful

1° Bacuibkisebka B. B. [IpaBoBe peryntoBaHHS CTAaTyCy IEp>KaBHOTO CIY>KOOBIIS
B YKpaiHi: aBToped. auc. ... kauz.. opun. Hayk: 12.00.07. Ogeca, 2018. 24 c.

! [Terpummna O. B. Cratyc ciyx)00B0i 0coOu: Mpupoja, CTPYKTypa, CIemiaii3allis.
K.: HMKBO, 1990.

8 Huxnnk H. P. JlepaBHa BUKOHABYA Biajga B YKpaiHi: GopMyBaHHS Ta (yHKIHO-
nyBanHs. K.: Bug-so YAJLY, 2000. Y. 1. C. 166-167.

131



conduct of a person reveals rights, freedoms and responsibilities, with a
specific the type and extent of possible or compulsory behavior. Their
external fixation is found in the rules of law. And this means that their
realization takes place in certain legal relationships™.

A. Vasiliev argues that the content of the administrative and legal
status of a citizen is a specific and detailed constitutional rights, freedoms
and duties of citizens, enshrined in the norms of administrative law, as
well as guarantees of the realization of these rights and freedoms,
provided by the mechanism of their protection by the state authorities and
local self-governance®.

Y.O. Tikhomirov, the administrative and legal status of a citizen
defines the rights, duties and responsibilities of a citizen, established by
the law and other legal acts, which ensures his participation in the
management of the state and the satisfaction of public and personal
interests through the activities of state bodies®.

In our opinion, the peculiarity of the administrative and legal status
of civil servants is that they represent the personnel (or personnel) of
executive authorities and local governments. It is through them that the
tasks and functions of executive power are implemented at various levels
as employees of the relevant state bodies. They are the link of the state
management mechanism, through which the state executive authority
is implemented, concrete management decisions and the legal acts
of management based on them are implemented. Taking into account
how properly the civil servants understand the functions, powers and
responsibilities assigned to them, the effectiveness of the functioning
of practically every state body and the system of public administration
depends on the correct way.

It should be noted that a person acquires status only if he is
recognized as a legal person.

The legal status of a person determines her place in society,
characterized by a certain set of rights, duties, guarantees of their security
and liability for non-fulfillment of duties. One of the types of legal status
of a certain category of persons is the type of professional activity that
Is the public service.

19 Ckakyn O. ®@. Teopus rocynapctBa u mpasa: yueOHuk. X.: Koncym; YH-T BHYTP.
nein, 2000. 704 c.

0 Bacuber A. C. AfMuHECTpaTHBHOE IIpaBo YkpanusL. X.: Omucceii, 2002. 288 c.

2 Tuxomupos I0.A. Kypc anmuHucTpatuBHOro npasa u npoirecca. M., 1998. 799 c.
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3. Features of the legal status of certain categories
of civil servants

Let’s consider the peculiarities of the legal status of certain categories
of civil servants.

For example, the general status of public servants of the prosecutor’s
office is determined by the Constitution of Ukraine, a special status
reflecting the passage of the civil service in the prosecutor’s offices, is
determined by the tasks and functions of the prosecutor’s office, which are
envisaged by the Law of Ukraine “On Prosecutor’s Office”; the individual
administrative and legal status of public servants of the prosecutor’s office
Is determined directly by the relevant official instructions.

Employees of the prosecutor’s office are a special kind of civil
servants. They perform administrative and law enforcement functions,
which are different from other civil servants legal status, since they carry
out executive and administrative, control and supervisory, criminal-
procedural powers of the law-enforcement order on behalf and on behalf
of the state. At the same time, each level of legal status of civil servants of
the prosecutor’s office is characterized by a certain amount of rights,
duties, restrictions, guarantees and responsibilities.

In the opinion of V.I. Babenko, the main characteristics of the
administrative and legal status of civil servants of the prosecutor’s office
include: 1) its settlement with the norms of administrative law; 2) the
presence in its composition of certain elements, the main of which are
rights and obligations; 3) taking into account the differences between
public servants of the prosecutor’s office and other civil servants and
employees working in the prosecutor’s offices; 4) reflection of the essence
and content of public-service relations in the prosecutor’s offices
throughout the term of service — from admission to the civil service until
its completion®.

In the administrative legal status of civil servants of the public
prosecutor’s office there are two groups of elements: 1) elements which
are enshrined in the status of the corresponding position (official rights
and responsibilities, responsibility); 2) elements that are not enshrined in
the status of the post (general rights and obligations, restrictions and
prohibitions, liability, which apply to civil servants in general and civil
servants of the prosecutor’s office, in particular).

?2 Babenko B.I. CyTHiCTh aaMiHICTPaTHBHO-TIPABOBOTO CTATYCY NCPKABHHX CIIyXK-
OOBIIIB OpraHiB MpokypaTypu. Hawe npaso. Ne 4. C. 56-59.
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For the public servant of the prosecutor’s office, primary duties are
those which determine in general the limits of his legal status. In the
process of exercising his rights, the employee operates within the legal
limits specified by his duties, including prohibitions. At the same time,
taking into account the fact that in the norm of the law there is only a
general model of behavior, and specific life situations are much
more meaningful, in practical activity of a public servant of the public
prosecutor’s office there is often a discretion, the scope of which
Is established by the rules of law that regulate the goals, tasks, institutes
of the necessary defense , extreme necessity, and others.

The legal status of civil servants of the internal affairs bodies
Is regulated by the laws of Ukraine “On Civil Service”, “On the National
Police”. This is a special category of civil servants who perform admi-
nistrative and law enforcement functions, have a legal status different
from other employees, execute executive and regulatory powers of law
enforcement nature on behalf and on behalf of the state. In addition, they
enter into legal relations that derive from the content of their official
authority not only in the middle of the body or subdivision, but also
outside, that is, they enter into relations with citizens, other state and non-
state bodies. Speaking in the said relationship on behalf of the state, they
may apply the measures required to comply with lawful requirements, in
particular coercive measures. Consequently, employees of the law-
enforcement bodies are endowed with powers of state power and are able
to enforce the mechanism of state coercion.

In essence, the legal status of a civil servant in the organs of the
internal affairs is the measures established and guaranteed by the state and
compulsory and possible behavior in the sphere of state service relations.
With their change, the legal status of the employee of the internal affairs
bodies (for example, increase, decrease, release, retirement, retirement)
is transformed.

Thus, the legal status of an officer of the internal affairs bodies is
the system of rights, freedoms, duties, restrictions, moral and legal
requirements and guarantees of professional activity of a separate category
of employees of services and units of the Ministry of Internal Affairs
of Ukraine that perform law enforcement tasks in the normative-legal acts.
the field of public safety and order, the fight against the offenses, their
social and legal protection and the peculiarities of legal liability.

The legal status of civil servants of the judiciary is determined by
the laws of Ukraine “On Civil Service”, “On the Judiciary and Status of
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Judges”. However, the civil service in the judiciary is not limited to the
fulfillment of the tasks and functions provided for by the Law of Ukraine
“On the Judiciary and Status of Judges”. It is a complex state-legal and
social institution that establishes and regulates state relations with court
employees; covers the formation of administrative, procedural and socio-
psychological foundations of the state apparatus; construction and
legal description of the hierarchy of positions; identification, selection,
preparation, development, promotion, evaluation, promotion and respon-
sibility of civil servants.

The main features that determine the peculiarities of the admi-
nistrative and legal status of civil servants of the judiciary include: civil
servants of judicial bodies carry out activities in the civil service; carry
out practical functions of the state in carrying out judicial oversight
of observance of laws in Ukraine; carry out tasks aimed at strengthening
the rule of law and protection against unlawful encroachments: the
independence of the republic established by the Constitution of Ukraine,
the social and state system, political and economic systems, the rights
of national groups and territorial entities; guaranteed by the Constitution,
other laws of Ukraine and international legal acts of socio-economic,
political, personal rights and freedoms of man and citizen; the basis of the
democratic system of state power, the legal status of local councils, bodies
of self-organization of the population; receive wages at the expense of the
state; officials.We are impressed by the position of Y.S. Zolotareva,
according to which “the legal status of civil servants of judicial bodies” is
a complex of concretely defined subjective rights and obligations that are
enshrined in the relevant subject of administrative law. It implies: firstly,
the presence of power powers of both internal-organizational and external
nature; secondly, the opportunity to speak, within the limits of its
competence, on behalf of the state, when exercising supervision over the
observance and correct application of laws by public authorities and local
self-government bodies, individuals and legal entities, enterprises,
institutions and organizations; thirdly, the presence of restrictions imposed
both during entry into the civil service and during its passage; Fourthly,
the existence of guarantees of social and legal protection; fifth, increased
responsibility for both their own actions and for the activity (inactivity)

of their subordinate employees®*”.

2% 3omorapsosa $1. C. AXMiHICTPaTHBHI IPOIELYPH MPOXOIKEHHS JCPKABHOI CITYKOM
B CY/IOBHX OpraHax YKpaiHnu: aBroped. auc. ... Kaua. ropui. Hayk: 12.00.07. K., 2016. 24 c.
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The legal status of a civil servant is a generic concept in relation to
more specific statuses — a public servant of a public administration body, a
judicial administration, etc., which, in turn, perform the same role as more
specialized statuses (for example, the status of an employee of the state
administration, the status of a civil servant the body of internal affairs).
That is, the status of a civil servant of a judicial body is a generic notion
of such a category as the legal status of a public servant of a public
administration.

It is worth paying attention to the fact that, in accordance with the
current Law of Ukraine “On Civil Service”, from the list of positions that
fall under the civil service, unreasonable withdrawal of aide judges.
On this fact the chairman of the Supreme Court of Ukraine A.M. Roma-
nyuk noted: “The volume and nature of the work of the assistant judge can
not go beyond the limits of the implementation of a judge of state power
through the administration of justice. Moreover, failure to provide the
status of civil servants to auxiliary judges will lead to the fact that the Law
of Ukraine “On Prevention of Corruption” does not extend to this
category of persons, and this can not be considered correct. The absence
of a special law that envisages the status of such persons will not only
lead to a reduction in the effectiveness of the anti-corruption law, but also
to the complete absence of legislative norms, which would determine the
legal status of a judge’s assistant**”.

As to the legal status of civil servants of local self-government, the
latter is regulated by the Constitution of Ukraine, the Laws of Ukraine “On
Local Self-Government in Ukraine”, “On Local Elections”, “On Elections
of Deputies of Local Councils and Village, Settlement, City Mayors”, “On
the Service in the bodies of local self-government”, “On the status of
deputies of local councils” and other legislative acts. An undeniably
important aspect of their legal status is the theoretical and practical
justification of the current conditions of classification, as well as its role
and influence on the formation of the special legal status of civil servants of
local self-government. Such a classification, according to G.V. Padalko,
makes it possible to establish the real place of civil servants of local self-
government in the municipal service hierarchy, to identify their role in local
self-government (self-government, municipal administrative) process,
to determine the conditions and procedure for service in local self-

?* BHCHOBOK Ha npoekT 3akoHy Ykpainu «IIpo nepxkaBHy ciyx0y» BepxoBnoro Cyny
Vkpaiuun. [Enekrponnuii pecype]. URL: http://www.scourt.gov.ua.
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government bodies, to determine the peculiarities of the implementation
of organizational and regulatory functions, which, ultimately, will contri-
bute to improving the legal regulation of this type of public service®.

In addition, it should be noted that Article 6 of the current Law of
Ukraine “On Civil Service” defines a list of civil service positions that fall
into the category “A”, “B”, “B”. It should be noted that, unlike the Law of
Ukraine “On Civil Service” in 1993 (Part 3, Article 25), which provided for
the right of the Cabinet of Ministers of Ukraine to attribute existing and new
civil servants to the relevant category not included in the law, the current law
does not provide such a right is neither for the Cabinet of Ministers of
Ukraine nor for any other state body or its head. That is, the legislator
has established an exhaustive list of only positions of categories “A” and
“B”, which can be changed only by amending this law. According to the
explanations of the National Agency of Ukraine on Civil Service dated
10.05.2016 Ne 6-p/s, “the positions of heads of structural divisions as
independent, and in the composition of independent structural subdivisions
of the local state administration, their deputies and heads of structural
divisions the apparatuses of these administrations belong to the category
“B”%. However, Art. 6 of the Law to the category “B” refers only to heads
of structural subdivisions of “ministries, other central bodies of executive
power and other state bodies, their deputies, heads of territorial bodies
of these state bodies and their structural subdivisions, their deputies”.

In this regard, district state administrations and their departments are
ranked within the category “B”, in others, both in the category and in the
category “B”, the heads of the structural units (in particular, the heads of
departments and the heads of the sectors) have been assigned rayon
administrations and their vehicles. The analysis of available information
from open sources (the sites of the district administrative districts) made it
possible to state that the practice of assigning these managers to the
category “B" and assigning them the corresponding (6, 7, 8, 9) rank of civil
servant was not sufficient. But with the appointment of the head of the
apparatus of local state administrations to the category of civil servants, the
situation is the opposite. Despite the position of the National Agency of

2 MMapanko T.B. KoHcTUTYIIHHO-TIPaBOBHI  CTaTyC IMOCATOBUX OCI0O MICIIEBOTO
CaMOBPsIyBAHHS B VYxpaini. [eporcasa i npaso. Bur. 55. C. 184-190.

Po3’sscuenns HarioHasmsHOTO areHTCTBa YKpaiHu 3 TUTaHb JAeprkaBHOI ciryxom «I1{omo
BIZTHECEHHS T0CaJ] KEPIBHUKIB CTPYKTYPHHUX IMIIPO3/UIIB MICIEBUX JIEPYKABHUX aIMiHICTpaIlii
JI0 BIATOBIAHUX KaTeropiii mocax nepkaBHOi cimyxOm» Bim 10.05.2016 p. Ne 6-p/3 [Enexk-
tpounwuii pecypc]. URL: http://nads.gov.ua/page/shchodo-vidnesennya-posad-kerivnykiv.
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Ukraine on Civil Service, according to which “the position of the head of
the apparatus of local state administrations is not currently envisaged in the
list of civil service positions of category “B”, in a significant number
of rayon state administrations the position of the head of the staff is
classified as “B”. And only in some cases — to the category “B”.

Another controversial issue is the appointment of heads of local state
administrations to the category of civil service positions and the assignment
of their respective ranks. From May 1, 2016, the President of Ukraine issued
only one Decree “On the Appointment of a Civil Servant”, which was
awarded to the heads of six oblast state administrations as a civil servant.
However, on the website of the Official Online Presidential Office of the
President of Ukraine and in the database “Legislation of Ukraine” of the
Verkhovna Rada of Ukraine, there are no acts of the Head of State regarding
the assignment of the rank of a civil servant to the heads of district state
administrations. According to Part 2 of Art. 25 of the Law of Ukraine “On
Civil Service” in 1993, the positions of the heads of district state admini-
strations belonged to 3 categories, and they were assigned 7, 6, 5 rank. And
according to Art. 6 of the current Law of Ukraine “On Civil Service”,
positions of heads of local state administrations, incl. heads of district state
administrations fall into the category “A” (1, 2, 3 rank). In turn, Part 4, 5 of
Art. 39 of the current Law determines that the ranks are assigned to civil
servants at the same time as their appointment only by the appointment
subject, which is the President of Ukraine in relation to the heads of the
MDA (Part 4, Article 118 of the Constitution of Ukraine). That is, the heads
of district state administrations appointed to these positions by the President
of Ukraine were not assigned to a rank of a civil servant in accordance with
the new wording of the Law of Ukraine “On Civil Service”.

The specified ambiguity of the application of the Law of Ukraine
“On Civil Service” by the subjects of appointment leads to a violation
of one of the basic rights of a civil servant — remuneration depending on
the position occupied, the results of service activity, seniority of the civil
service and rank.

CONCLUSIONS

Summing up the above, we came to the conclusion.

1. The legal status of a civil servant is derived from the content of the
civil service as a legal and organizational institution.

2. The administrative and legal status of a civil servant is a list of
subjective rights, legal obligations, guarantees of their implementation, as
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well as restrictions that, in their aggregate, ensure implementation of the
authority by the civil servant within the functions and tasks of the civil
service, as determined by the current legislation.

3. The status of a post is determined by its establishment and
characterizes the position of the civil servant, stipulates the content of the
requirements to the applicant for its employment, reflects the essence and
content of state-service relations, is a set of rules of the civil service —
rights, duties, restrictions, prohibitions, guarantees, social security, respon-
sibility. Through these categories, status is developing, and, consequently,
the change in public-service relations leads to a change in the legal status of
civil servants. The specific rights and obligations of civil servants are
determined on the basis of typical qualifications and are reflected in the
positions and instructions.

4. The legal status of civil servants and the procedure for passing the
public service are considered in combination with the moral and legal
requirements for the behavior of employees, the anticorruption orientation
of the legal principles of the formation and functioning of the civil
service, and the problems of training personnel for executive authorities
and local self-government.

5. The subjects of legal regulation of the status of a civil servant are
the state bodies which, in their competence, exercise their powers in
matters of civil service and, in particular, on the right to a civil service.

6. The question of the administrative and legal status of a civil servant,
taking into account the specifics and peculiarities of legal regulation
of civil servants, depending on the type of a particular body, not only
remain relevant, important and timely, but also become of particular
importance in the context of reforming the system of public administration,
improving the current the legislation on civil service and the adaptation
of the civil service institute to the standards of the European Union.

SUMMARY

The essence and peculiarities of the concepts of “state service”, “civil
servant”, “legal status”, “administrative-legal status”, “legal status of a civil
servant” are determined on the basis of complex research, analysis of the
doctrinal positions of lawyers and current legislation of Ukraine. It is
defined: peculiarities of legislative regulation of the status of a civil servant,
criteria of division and categories of civil servants, general principles of
activity and subjects of legal regulation of the status of a civil servant,
general and special nature restrictions. The essence of the administrative and
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legal status of civil servants of the prosecutor’s office, the court,
internal affairs, and local self-government is disclosed. Their main
components are determined, taking into account the differences between
these categories of civil servants. The theoretically justified opinion on the
ambiguity of the interpretation of certain provisions of the current
Law of Ukraine “On Civil Service” and suggests ways to improve it.
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STATE EXECUTIVE SERVICE
AS ADMINISTRATIVE LAW ACTOR

Makushev P. V., Dobkowski Ja.

INTRODUCTION

The most important feature of a democratic society and a rule of law
is: the free and effective exercise of human rights and freedoms. Today,
this statement is an axiom of modern civilized progress. The decisive role
in the legal protection of such a change belongs to administrative law.
Indeed, it is administrative law that is a necessary condition and means
of functioning of public authority for ensuring the rights and freedoms of
man and citizen by enforcing laws and other legal acts of the state.
Ukraine as a rule-of-law state is characterized not only by the prevention
of violations of legislation, human rights and freedoms, but also by the
creation of appropriate safeguards for the restoration of these rights.

However, the decisions made by the court without guarantees of a
clear and timely implementation of them, as well as decisions of other state
bodies, loses every sense of the very existence and activity of courts and
bodies producing decisions. Effectiveness of the functioning and efficiency
of decisions of all branches of state power, of course, depends on the full
and timely implementation of its decisions. This prompted the legislator to
adopt in 1998 the Law of Ukraine “On State Executive Service”. By this
time, enforcement of court decisions in Ukraine was entrusted to bailiffs.
The Law of Ukraine “On State Executive Service” marked the beginning of
a new stage in the development of domestic enforcement proceedings: the
institute of bailiffs was liquidated, and instead a new civil service was
created, with the provision of an appropriate autonomy to it — the state
executive service. Supplemented the legal status of this service with the
rules of the Law of Ukraine “On Enforcement Proceedings”.

It is the state executive service, restoring the violated rights and
freedoms, to ensure the inevitability of property and other legal
responsibility of bad debtors in civil and economic circulation. The issue
of effective legal protection and the actual restoration of violated rights
and legitimate interests at the present stage of the state-building of
Ukraine acquire a basic, if not paramount importance. In this regard, the
special status is restored by a court or other jurisdictional body of the
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violated right by satisfying the requirements of the person concerned.
To date, the overwhelming majority of such requirement are met through
special administrative coercive measures applied by the State Executive
Service of Ukraine.

1. Ukrainian model of the state executive service
in the system of public authority

In order to characterize the administrative and legal status of the state
executive service, the meaning of a more general notion, the “state body”,
is of fundamental importance, since the executive service is the executive
body of the state. And only the disclosure of common features, inherent to
all without exception to the state authorities, allows to analyze the
peculiarities of the activity of the state executive service, taking into
account its specifics.

The sign of state authority is the appropriate legal means to ensure
the implementation of acts adopted by the state through the use on its
behalf of appropriate measures of education, persuasion and encourage-
ment. It is clear that such measures are widely used by non-governmental
organizations, however, they differ in importance and social importance,
which are not inherent to those applied by public organizations
(for example, the awarding of orders, medals, the awarding of the honorary
title of Ukraine, etc.). An important feature of state power authorities is the
presence of the right of a state body to protect against acts of violation
issued on behalf and in the interests of the state through the use of
measures of state coercion. In order to prevent and detect violations of the
issued act, the state body carries out supervisory and control activities in
compliance with the requirements of the legal act. All of the above-
mentioned actions of the state bodies are obligatory and secured by its
authority and force. It is entirely natural that their obligation to citizens and
public organizations is related only to the issuance of normative legal acts.

In the Concept of Administrative Reform in Ukraine, the notion
of executive power as one of the three branches of state power is assigned,
which, in accordance with the constitutional principle of separation of state
power, is designed to develop and implement a state policy to ensure the
implementation of laws, governance of public life, primarily the state sector
of the economy™. In the above definitions attention is drawn to the existence

. [Ipo 3axomu miofo BrpoBamkeHHs KoHremii amMiHicTpaTuBHOI pedopmu B KpaiHi :
Va3 Ipesunenta Bix 22.07.1998 p. Ne 810/98. Ogiyitinuii éichux Yxpainu. 1999. Ne 21. Cr. 32.
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of the actual unity of executive and administrative (managerial) qualities
of executive power, which are difficult to separate from each other.

Thus, the question of specifying the content of the legal status of a
state body needs further resolution. Clarification of the content of the
legal status of the executive authority is possible provided that analysis of
the features of legal relations in the field of its functioning is carried out,
because these features determine the content of subjective rights and legal
obligations as the basis of legal status.

After analyzing the general theoretical provisions of the functioning
of state bodies of executive power, we consider it possible and expedient
to proceed to the analysis of the specifics of the activity of the State
Bailiff Service, which the Law of Ukraine “On Enforcement Proceedings”
imposes on the enforcement of court decisions and other jurisdictional
bodies. In accordance with the Law of Ukraine “On Enforcement
Proceedings” of April 21, 1999, No. 606-XIV, enforcement proceedings
were defined as the final stage of judicial proceedings and the
enforcement of decisions of other bodies (officials) — a set of actions of
the authorities and officials specified in this Law, which are directed on
the enforcement of decisions of courts and other bodies (officials), which
are conducted on the grounds, within the limits of authority and in the
manner specified by this Law, other normative legal acts adopted in
accordance with this Law and other laws, as well as decisions that are
subject to enforcement in accordance with this Law. In accordance with
the Law of Ukraine “On Enforcement Proceedings” of June 2, 2016,
No. 1404-VIII, enforcement proceedings as the final stage of judicial
proceedings and the enforcement of court decisions and decisions of other
bodies (officials) are defined as a set of actions provided for in this Law
bodies and persons , which are aimed at enforcement of decisions and are
conducted on the grounds, within the limits of authority and in the manner
defined by the Constitution of Ukraine, this Law, other laws and
regulations adopted in accordance with this Law And decisions that
according to this law enforceable®. By contrasting these two definitions,
we notice the main difference in them, namely, the definition in the Law
of Ukraine “On Enforcement Proceedings” in 1999 is a set of actions of
bodies and officials, and in the Law of Ukraine “On Enforcement
Proceedings”, 2016, it is a set of actions defined in this Law bodies and

% TIpo BHKOHABUE MPOBAPKEHHS: 3aKkoH Ykpainu Bix 2 uepsHs 2016 poxy Ne 1404-
V. Vpsaoosuii kyp’ep 6io 20.07.2016. Ne 134.
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individuals. Thus, the range of subjects implementing enforcement
proceedings has expanded at the expense of non-executives who, in
accordance with the new concept of a mixed system of decision-makers,
are private executors.

The status of the state executive service as a body of executive power
is also fixed by the Decree of the President of Ukraine dated April 6, 2011,
which approved the Provision on the State Bailiffs Service of Ukraine.
This Regulation stipulates that the State Bailiffs’ Service of Ukraine is a
central executive body whose activities are directed and coordinated by the
Cabinet of Ministers of Ukraine through the Minister of Justice of Ukraine,
Is included in the system of executive power bodies and ensures
implementation of state policy in the sphere of the organization of
enforcement of decisions of courts and other bodies respectively to the
laws. The main tasks of the ICE of Ukraine in accordance with this legal
act are: 1) implementation of state policy in the field of compulsory
execution of decisions; 2) making suggestions on the formation of state
policy in the field of implementation of decisions; 3) ensuring timely,
complete and impartial performance of decisions in accordance with the
procedure established by law; 4) implementation of educational and
explanatory work on issues of implementation of decisions®.

In accordance with clause 1 of the Model Regulations on the manage-
ment of the state executive service of the main territorial departments
of justice of the Ministry of Justice of Ukraine in the Autonomous Republic
of Crimea, in the oblasts, cities of Kyiv and Sevastopol, the administration
of the state executive service of the main territorial departments of justice
of the Ministry of Justice of Ukraine in the Autonomous Republic of
Crimea, , the cities of Kyiv and Sevastopol are the body of the state
executive service, which is part of the system of bodies of the Ministry
of Justice of Ukraine, is subordinated to the Department of state executive
service of the Ministry of Justice of Ukraine and is a subdivision of the
main territorial departments of the Ministry of Justice of Ukraine in the
Crimea, in the cities of Kyiv and Sevastopol®.

3 ITpo 3arBepmxenns [lomoxxenns npo Jlep)kaBHy BUKOHABUY CITy»K0y YKpainu : Yka3
Ipesunenta Ykpainu Big 6 kBitHa 2011 p. Ne 385/2011. URL.: http://president.gov.ua/
documents/12584.html.

4 IIpo 3arBepkeHHs THUIIOBOTO ITOJIOKEHHS PO VIIPABIIHHSA JEPKABHOT BUKOHABYOT
CIIY’)KOM TOJIOBHHX TEPUTODPIAIBHHUX VIIPABIiHb ocTuiii MiHicTepcTBa rocTulii YKpaiHu
B ABToHOMHIN Pecnyomii Kpum, B oOmactsax, micrax Kwuesi ta CeBacromoni: Hakas
Minicrepcta roctumii  Ykpainu 20.04.2016 Ne 1183/5. URL.: http://zakon2.rada.gov.ua/
laws/show/z0617-16/paran9#n9.
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At present there is no provision that would define the concept of the
Department of State Bailiffs’ Service (hereinafter — ICE) of the Ministry
of Justice of Ukraine and its legal status. Taking into account, unlike
the relevant departments and departments of ICE. Taking into account
the above, it is suggested to develop and adopt the provisions on the
Department of Internal Affairs of the Ministry of Justice of Ukraine and to
consolidate the definition we propose: The Department of Internal Affairs
of the Ministry of Justice of Ukraine is a body of the State Bailiffs’
Service, which is part of the system of bodies of the Ministry of Justice
of Ukraine, is its structural subdivision and is subject to it.

According to Art. 8, “Legal status of employees of the bodies of the
state executive service” of the Law of Ukraine “On bodies and persons
engaged in enforcement of court decisions and decisions of other bodies”,
state executives, managers and specialists of the bodies of the state
executive service are civil servants. The characteristics of the Ukrainian
model of the state executive service as a subject of public power will be
influenced by the peculiarities of the national model of the public service.

Approaching the model of the state executive service in Ukraine as
a law enforcement agency, it should be emphasized that the concept of
the majority of law enforcement bodies is enshrined in the relevant laws,
for example: The National Police of Ukraine is a central executive
authority that serves the society through ensuring the protection of rights
and human freedoms, counteraction to crime, maintenance of public
safety and order; The Security Service of Ukraine is a special purpose
state law enforcement agency that ensures state security of Ukraine;
The Prosecutor’s Office of Ukraine is a unified system, which, in the
manner prescribed by the Law, implements the functions established by
the Constitution of Ukraine in order to protect human rights and
freedoms, the general interests of society and the state. At the same time,
the current laws do not contain the definition of the state executive
service, which has a negative effect on the definition of the legal status
of the state executive service. Taking into account the new historical
conceptual stage of the development of legislation on enforcement
proceedings and the practice of its implementation, in our opinion, there
is a need for a capital regulatory regulation at the level of the codified
act, namely, the Executive Code. In the Executive Code, in Chapter 3,
“General Provisions on Bodies and Persons Enforcing Enforcement of
Judgments and Decisions of Other Bodies”, the first chapter proposes to
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envisage the chapter on the state executive service, in which the concept
of the state executive service will be affixed.

Thus, one of the most important types of purposeful activity of
people, as well as society, is the service. The State Bailiffs Service
implements one of the most important types of state-owned activity in
forming a professional core in order to fulfill the state’s tasks regarding
the implementation of the function of protecting human rights and
freedoms and ensuring timely, complete and impartial enforcement of
decisions stipulated by law.

According to the tasks assigned to it, in accordance with the
provisions of this service, the IDU of Ukraine exercises the following
functional competences: 1) organizes, within the scope of its powers, the
implementation of the Constitution and laws of Ukraine, acts of the
President of Ukraine, the Cabinet of Ministers of Ukraine, observance of
human and civil rights and freedoms, carries out control over their
realization; 2) generalizes the practice of applying legislation on matters
within its competence, develops proposals for the improvement of
legislative acts, acts of the President of Ukraine, the Cabinet of Ministers
of Ukraine, normative legal acts of ministries and, in the prescribed
manner, submits them to the Minister of Justice of Ukraine; 3) ensures the
enforcement by state executors of the enforcement of decisions envisaged
by laws; 4) provides the access of state executives to databases and
registers, including electronic ones, containing information on debtors,
their property and funds; 5) ensure the maintenance of the Unified State
Register of Execution Proceedings; 6) exercise state supervision and
control over observance of the law on enforcement, correctness,
timeliness and completeness of execution of executive acts by state
executors; 7) provides analytical, informational and methodological
support to the work of structural subdivisions of territorial bodies of the
Ministry of Justice of Ukraine, which ensure the implementation of the
powers of the ICE of Ukraine, and others like that.

The purpose of the State Executive Service is to ensure the
implementation of the implementation of the decisions of the courts and
other bodies in accordance with the laws of Ukraine. This means that it
provides a particularly important task, that is, characterizing the state
executive service, in our opinion, it is necessary to proceed from the place
occupied by the professional activities of state executives in solving
the problems that are facing them.
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For the effective staffing and organizational provision of its work, the
State Bailiffs’ Service, in accordance with the Regulation on the State
Bailiffs Service of Ukraine, may carry out the following: (1) organizes the
work of state executors, checks their activities and takes measures to
improve it, manages, controls and checks the organization of work
structural subdivisions of territorial bodies of the Ministry of Justice
of Ukraine, which ensure implementation of the powers of the ICE of
Ukraine; 2) ensure, within the limits of the authority, the implementation
of measures for the prevention of corruption and control over their
implementation in the apparatus of the Ministry of Internal Affairs of
Ukraine and structural subdivisions of the territorial bodies of the
Ministry of Justice of Ukraine, which ensure the implementation of the
powers of the ICE of Ukraine; 3) carries out the selection of personnel in
the apparatus of the internal affairs of Ukraine and in managerial positions
in the structural units of the territorial bodies of the Ministry of Justice
of Ukraine, which ensure the implementation of the powers of the ICE
of Ukraine, forms a staffing reserve for the respective positions, takes part
in the organization of work on training, retraining and professional
development of employees the apparatus of the Ministry of Internal
Affairs of Ukraine and the structural subdivisions of the territorial bodies
of the Ministry of Justice of Ukraine, which ensure the implementation of
the powers of the ICE of Ukraine; 4) organizes planning and financial
work in the internal affairs department of Ukraine, exercises control over
the use of financial and material resources, ensures the organization and
improvement of accounting in the manner prescribed by law; 5) within the
limits of authority, together with the relevant central executive authorities,
control over the use of state funds provided for implementation of
projects, implementation of programs, including international ones, etc.

These provisions, defining the goals, tasks, rights, functional and
organizational powers of ICE, in our opinion, should be updated taking
Into account the current changes in the legal regulation of enforcement
proceedings, supplemented by a list of duties and made in the Law of
Ukraine “On bodies and persons who carry out enforcement of court
decisions and decisions of other bodies”, and in the future they should
find their place in the Executive Code of Ukraine.

Thus, the State Bailiffs’ Service is a structured, state and law
enforcement organization that is part of the Ministry of Justice and is
called upon to ensure implementation of state policy in the sphere of
enforcement of decisions. Proceeding from the fact that the state
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executive service is an integral part of executive bodies, the activity
carried out by it, in its essence, is subordinate. Accordingly, the state
executive service is a specific element of the state, which enforces
enforcement, protects human rights and citizen, and has a great social
significance for Ukrainian society.

2. Enforcement of decisions in the activities
of the state executive service

The Constitution of Ukraine states the legal nature of the activities
of state bodies, by defining in the first article the meaning of the activities
of state bodies as the “legal state”. Ukraine is perceived in the world as a
democratic state, and this requires the observance of the basic principles
of democracy, which are primarily in the distribution, and not in the
absolutism of power. The most common in all legal countries, the scheme
of construction of the state system has three branches: legislative,
executive and judicial. The process of establishing the legal system of
Ukraine with the classical distribution of state institutions in the branches
of power continued for a long time and continues today. Prior to the
adoption of the Law of Ukraine “On State Bailiffship” of March 24, 1998,
the judiciary had signs not only of the court but also of executive power.
The separation of the state executive service from the direct authority of
the court and judges began the period of a new model of the
implementation of the state function regarding the implementation of legal
acts, including in a forced order. At the present stage, there is a need for a
comprehensive systemic rethinking of the administrative and legal status
of the state executive service, its legal analysis places in the system
of implementation of decisions of mixed type and peculiarities of activity
on compulsory execution of decisions.

Both physical and mental influence in the activity of ICE is aimed at
obtaining a volitional result: the development of a proper, deliberately-
voluntary behavior of the debtor. We believe that psychic influence
precedes the physical as a stage of coercion, but they can be vice versa
(physical to mental) or simultaneously (complex). Yes, according to
Art. 28 of the Law of Ukraine “On Enforcement Proceedings”, the state
executor, after the opening of enforcement proceedings, exercises
psychological influence by sending a copy of the decision to open the
proceedings to the debtor. After the debtor does not volunteer, the state
executor turns to physical influence — arrest and seizure of property.
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In Art. 1 of the Law of Ukraine “On Enforcement Proceedings” states
that the enforcement proceedings as the final stage of judicial proceedings
and the enforcement of court decisions and decisions of other bodies
(officials) are a set of actions of bodies and persons determined in this
Law, aimed at enforcing decisions and conducted on the grounds, within
the limits of authority and in the manner defined by the Constitution of
Ukraine, this Law, other laws and regulations, adopted in accordance with
this Law, as well as decisions according to this law are enforceable.
Consequently, enforcement proceedings can be understood in two
respects: firstly, as the final stage of judicial review of cases, which has
the result of a corresponding decision (the final stage of the adoption by a
specific official of a ruling), within which the executive relationship
between the sub- the objects of enforcement proceedings, that is, between
a person on whom the obligation to enforce the decisions constituting the
subject of its activity — the state executor — has been imposed on both
parties and other parties, has executed what the proceedings (experts,
specialists, translators); and secondly, as procedural activities of the
persons designated by the law, which they carry out through the exercise
of their powers, that is, by implementing a set of actions aimed at
enforcing the decisions of courts and other bodies (officials). As a stage of
enforcement proceedings has its own specifics, which is the existence of
certain prerequisites for its start and implementation. A prerequisite is the
execution of a court decision in accordance with the requirements of
procedural law and to execute the procedure for solving a decision before
its further execution. For the latter, it is necessary to prepare, on the basis
of this judgment, the court’s statutory executive instrument, namely, an
executive order, order, decree, etc. The possibilities of other bodies and
officials to implement decisions taken by them through forced execution
are also related to the necessity of adhering to the procedure for the
issuance of documents and requesting them to be further executed.
The process of implementation of a decision can not be initiated without a
two-way expression of will, that is, the executor of these decisions must
formulate his expression of will. Depending on the entity, the
implementation of the decision is voluntary or coercive. The latter is
typical for the execution of the decisions of the authorities (officials)
concerning the restoration of violated rights stipulated by law (courts,
bodies of the Ministry of Internal Affairs, the State Tax Service,
administrative commissions in executive committees, etc.). The procedure
for expressing the will of authorized agents should be based on the
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grounds provided for by the procedural law and which determine
their right to violate enforcement proceedings and timely decisions
enforcement.

We propose executing proceedings to be understood as part of the
enforcement process consisting of a combination of actions of the
internal affairs agencies of Ukraine, public and private enforcement
agencies in a particular enforcement case, which are aimed at enforcing
the decisions and are conducted on the grounds, within the limits of
authority and in the manner prescribed by the legislation of Ukraine, and
subject to enforcement.

In our view, the provisions of Art. 1 of the Law of Ukraine
“On Enforcement Proceedings” demonstrate that the legislative definition
of the concept of “enforcement proceedings” is rather narrow and does
not already reflect the whole complexity of the process of enforcement
of decisions that went beyond the above concept. We believe that
the executive process consists of a set of implemented proceedings, the
realization of which leads to the emergence of procedural legal relationships.

Modern domestic legislation, like the Ukrainian SSR legislation, does
not contain the notion of “executive power”, the legislator also does not
formulate a concentrated list of executive acts in the past either now.
Instead, RF legislation resolves this issue. Yes, in Art. 64 of the Federal
Law of the Russian Federation “On Enforcement Proceedings” of
October 02, 2007 No. 229-FZ, there is an article entitled “Executive
actions”, which lists the executive acts. Another example of normative
ordering of the list of executive acts is Art. 63 “Executive actions” of the
Law of the Republic of Belarus “On Enforcement Proceedings” No. 439-3
dated October 24, 2016. As can be seen from the list below, the legislator
of the Republic of Belarus also did not completely separate executive
actions from the rights of the bailiff, since, in their legal nature, these
concepts are closely linked. In our opinion, such a generalization of
executive actions, collected in one article of the law improves the system
perception of the rules of executive law. The examples presented indicate
the need for introduction of the article “Executive actions” and the Law of
Ukraine “On Enforcement Proceedings”, and in the future and in the
Executive Code. Prior to the consolidation of such a list, the definition
of executive actions should be set forth in Article 1 of the Law of
Ukraine “On Enforcement Proceedings” at the level of the concepts of
“enforcement proceedings, executive process, enforcement proceedings,
the stage of enforcement proceedings, and executive affairs”.
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The Law of Ukraine “On Enforcement Proceedings”, which had
already expired, contained Article 11, which defined the duties and rights
of state executors and indirectly through them it was possible to determine
the executive actions performed by the executors. The legislator continued
the same logic of teaching legal norms that regulate the legal status
of performers by combining in one article their rights and responsibilities,
but not singling out a list of executive acts.

In the current Law of Ukraine “On Enforcement Proceedings” in the
18th century. “Duties and rights of performers, binding requirements of
performers” contains a list of duties and rights of the state executor. The
implementation of executive actions, combined by proceedings, which in
turn are compiled into the executive process in accordance with the
procedural, is carried out in stages according to a certain stage algorithm.
The executive process involves certain stages, forming a sequence of execu-
tive actions, reflecting the progress of the execution of the requirements
of the executive document, and separating the logically related stages.

At present, at the legislative level, enforcement activities are not
divided at the stage, but among scholars who are investigating the
enforcement proceedings, the question of its stage is not in doubt.

3. Foreign experience of legal regulation of the activities
of representatives of state bodies in the enforcement proceedings

The experience of foreign countries in the field of execution of
judicial acts and acts of other bodies has a significant impact on the
development of approaches to improving the domestic model of
enforcement proceedings and is relevant in the implementation of legal
regulation of enforcement proceedings in Ukraine. Recently, the State
Border Guard Service of Ukraine has been systematically subject to
reform, which negatively affects the quality of the service at all through
periodic changes in its system and structure. The scientific substantiation
of the issue of the status and place of the State Bailiffs Service of Ukraine
in the system of law, legislation and state bodies will help to stabilize and
improve the functioning of the State Bailiff Service. The stated goal is to
be achieved through the implementation of a comparative analysis of the
organization of the activities of the bodies for the enforcement of
decisions of the jurisdictional bodies of foreign countries®.

> Makymer II. B. MixHaponHuii AOCBiI TPaBOBOTO PETYJIIOBaHHSA JiSUTBHOCTI

MIPEICTABHUKIB JIep>)KaBHUX OPTraHiB Y BUKOHABUOMY MPOBAIKEHHI. ANbMAHAX MIHCHAPOOHO20
npasa. 2014. Ne 6. C. 33-41. C. 35.
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For decentralized systems of executive proceedings inherent in the
delegation of state powers in the field of civil enforcement proceedings
to non-governmental organizations and individuals. The experience of
the Russian Federation is close to the state of the domestic legal
regulation of the executive process and the legal status of ICE.
The process of formation and the history of the development of com-
pulsory execution of the decisions of our countries was parallel, had a
significant fusion of each other. It can be argued, as evidenced by the
study of the historical stages of the formation of executive proceedings
in Ukraine in the first section of this section, that for much of the
historical period, Ukraine and Russia had almost a common history of
the formation of the system of executive proceedings, and for some time
there was a tendency for Ukraine to copy Russian legal acts.

Investigating the tendency of decentralization of the system of
executive proceedings in the Republic of Kazakhstan is changing
towards the formation of a mixed model. In accordance with the adopted
new concept of enforcement, functions for the execution of judicial acts
and acts of other bodies may be performed by state and private
enforcement agents. In October 2010, the Law of the Republic of
Kazakhstan “On Enforcement Proceedings and the Status of Bailiffs”
came into force, which introduced the concept of state and private
enforcement agents and defined their legal status. State and private
enforcement agents are granted equal rights and obligations with the
exceptions provided for by this law®.

In countries such as the post-Soviet period, Lithuania and Estonia
introduced the institution of private enforcement agents. For example,
in Lithuania, instead of civil servants, private clerks work, the emergence
of which was caused by the low level of performance of public
executives’,

Forced execution of judicial or other acts in the Federal Republic of
Germany is a public function, which, in accordance with the law, is
implemented by civil servants — bailiffs. They are appointed by the
chairman of the higher regional court and the head of the district court.

® Massresa €. B. [TopiBHSUTBHMI aHAITI3 CUCTEM BUKOHABYOTO MPOBA/KEHHS B YKpaiHi
Ta 3apyOLKHUX JepikaBax : MOPIBHAJIBHUN aHali3 CHUCTEM BHUKOHABYOTO IPOBAKCHHS.
Yyenvie sanucxu Taspuueckoco uayuonanvmoco yHusepcumema um. B. H. Bepnaockoeo
Cepus «FOpuouueckue naykuy». Tom 26 (65). 2013. Ne 1. C. 44-48. C. 45-46.
Camamunii I1. Jlep:kaBHa BHKOHABYa Ciy)kO0a : eQekT MpucyTHOCTI. [Ipasoge
suoanus. FOpuouynuii scypran. 2008. Ne 6 (72). C. 22-24. C. 23.
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A court executor carries out his or her professional activity independently,
at his own expense and under his responsibility, while having the state
power and authority of a civil servant.

In the UK, the mixed principle is used, that is, there are also bailiffs —
civil servants and those working on the basis of a license. Thus, the
collector has the right to choose to apply to a public or private executor.
In England and Wales, enforcement proceedings in courts are carried out
by bailiffs who are part of the judicial system. Their work is supervised by
supervised bailiffs. Management of activities on many issues is held by a
senior clerk of the county court, to which the bailiffs are attached. In turn,
the court registrar is responsible for the bailiffs’ acts. In general, the Lord
Chancellor is responsible for the activities of the executives.

In Scotland, there is a distinction between the sheriff and the bailiff.
Sheriff officers perform a state function and are appointed chief sheriff
within a certain area. A Sheriff officer is associated with a district civil
court. Scotland is divided into six sheriff counties and forty nine local
district courts of the sheriff. A Sheriff Officer may act within the area
In which he received the appointment, but may also execute a court order
for compensation in the whole of Scotland by a decision of the court to
which he is assigned.

The system of forced execution of the United States of America is
fundamentally different from the institutions we are considering enforcing
the decisions of the jurisdictional bodies. Based on the research by
S. Shcherbak, it can be noted that in the United States, the regulation
of enforcement proceedings is carried out at the state level, therefore, a
court decision made in one state must be legalized in another state. In
some states, such legalization is carried out by filing a lawsuit, while
others are through the registration procedure. The basis for enforcement is
an executive letter issued by a clerk in court or by an authorized sheriff in
other states. In the United States, enforcement powers are entrusted to the
Federal Marshal Service, which is a central marshal apparatus and acts as
a member of the Ministry of Justice. Direct enforcement proceedings are
carried out by civil servants of the Marshall Service — Sheriffs and their
deputies, as well as private legal agencies®.

The French system for enforcing judgments was established in the
nineteenth century. and is significantly different from other systems.

® Illep6ak C. HebesydacTHas HCIIOTHATENbHAS Cityk0a. FOpuouuna npaxkmuxa. .2006.
Ne 5(423). C. 16-17. C. 16.
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For two centuries, the rules for the execution of court acts did not change
much and adapted to the requirements of the socio-economic and political
situation. It is the stable, somewhat conservative and at the same time
flexible nature of the rules of enforcement, adaptation to the socio-
economic conditions of the life of French society, demonstrating
the viability and effectiveness of legal norms, institutions and the
whole field of executive law.

In Belgium and Luxembourg, the Institute for the enforcement of
decisions by jurisdictional bodies works on a private basis. Thus, in the
specified European countries, the bailiffs are not in the civil service, but
perform their duties of enforcement of decisions on the basis of a license.
In order to regulate and manage their activities, regional and national
chambers of bailiffs who have the status of self-government bodies have
been established. Thus, in these countries (as in France) litigation officers
belong to the free professions who work under a license. The legal status of
a bailiff brings together elements of an independent practitioner and civil
servant, and the management of the system of bailiffs is carried out by
regional or national chambers, which function as bodies of self-
government. Accordingly, the Domestic reform of the system of executive
proceedings in 2016, which introduced the institution of private performers
and redirected it to a mixed form, brought the domestic sphere of
implementation closer to the classic French model, which is so widespread
in the world. Thus, for example, the principles of self-government
of private performers are defined in Art. 46 Principles of self-government
of private executives of the Law of Ukraine “On bodies and persons
engaged in enforcing judicial decisions and other bodies’ decisions™”.

In the Netherlands, bailiffs combine in their functional respon-
sibilities the features of a state and private person. They have the right to
engage in private debt recovery by mutual consent of the parties,
providing legal advice, being tried in court, and building their own
activities on the basis of an approved business plan. The existence of such
a plan is a mandatory requirement.

The execution of judicial decisions in the Czech Republic is carried
out in two ways: by the courts themselves and by the forces of the
executors (executors). Moreover, the second method is more widespread.

o [Ipo opranm Ta oci0, siki 3AIHCHIOIOTH MPUMYCOBE BUKOHAHHS CYAOBHX pIIIEHB 1
pimieHs iHIUX opraHiB : 3akoH Ykpainu Bix 2 yepBHs 2016 p. Ne 1403-VII. Vpsaoosuii
Kypep 6i0 27.07.2016. Ne 139.

155



It is used to solve economic and civil disputes. The difference between
the forces of the courts and the trial prosecutors lies in the fact that
the remuneration of the examiner, if successful, was paid by the debtor.
In the case of unsuccessful execution, the examiner, in contrast to the
court, has the right to issue confirmation of impossibility of collection,
according to which the default can be attributed to the expenses of the
enterprise. The Ministry of Justice (in the Czech Republic — the Ministry
of Justice) is responsible for supervision of the activities of the executor.
The executive body of the executors is the Executive chamber
of the Czech Republic [96], which carries out the organizational activities
of the examiners.

In Canada, there is no single legislative regulation of enforcement
proceedings. The competence includes the development of rules of civil
justice, and in accordance with the system of general law, courts can
independently regulate the organization of the activities of courts and
establish procedural procedures to the extent not inconsistent with
applicable law. Functions of forced execution are performed by civil
servants (sheriffs) or licensed private attorneys™.

In Ireland, the case of enforcement proceedings involving the Irish
party may take place in another territory. A foreign court will settle all
issues related to the payment of costs, which lie on the lender, for filing an
action against the debtor (resident of Ireland) to a foreign court. So, this
guestion can become one of the points in the Executive Letter and thus be
successful. An appeal to the High Court of Ireland regarding an
enforcement order may be filed without the knowledge of the other party.

On the territory of Slovenia, the enforcement of the compulsory
proceeding is assigned to the district (district) court. Court officers —
persons who directly carry out coercive actions. Parents are appointed by
the Minister of Justice within the territory of their district (territorial)
courts. In special cases, tribes are appointed by a court order, just as the
lender has the right to choose a specific bailiff himself.

In Greece, the main enforcement authorities are the executor and the
notary, whose jurisdiction is the enforcement of court orders for the
recovery of funds.

As a result of consideration of the systems of bodies of forced
execution of foreign states, it can be concluded that the systems of

1% Makymes I1. B. Opuanuna BiamoBitamsHiCTh IepKABHOTO BHKOHABI SIK CKIAOBA
HOT0 aJIMiHICTPAaTUBHO-TIPABOBOTO cTarycy. [Ipaso Vipainu. 2014. Ne 1. C. 258-265. C. 260.
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enforcement bodies are formed in a particular state under the influence
of factors of national and state nature. Taking into account the considered
examples of implementation of decisions, we consider that there are three
types of system of execution of decisions in general. state, private,
combined or mixed.

Given the foregoing, it should be noted that, in almost all States,
bodies and officials in charge of enforcing the decisions of the
jurisdictional bodies, in one way or another, work in the justice system of
the country concerned. In Russia, Israel, as in Ukraine, the institution of
enforcement of decisions of the jurisdictional bodies was removed
from subordination to courts and included in the system of justice
bodies. However, the purpose and the essence of all types and forms of
institutions for the enforcement of decisions of different states is one
single common - the implementation of state policy on the enforcement of
decisions of the jurisdictional bodies and as a consequence of the
protection and restoration of violated rights of individuals and legal
entities. Therefore, in the absence of voluntary enforcement of decisions,
and in the absence of a state mechanism and a system of enforcement
bodies, a situation is created in which the decision of any jurisdictional
state body remains abstract, fixed only on paper, which undermines the
state’s authority.

CONCLUSIONS

Thus, the factors influencing the peculiarities of the formation of the
Ukrainian State Executive Service (SES) model are: historical
preconditions, the specifics of the state system and the system of state
apparatus, the conditions of public administration, the features of the
legal field, the experience of borrowing or the influence of other states in
the process of public administration. The national model of the state
executive service and enforcement proceedings existing until 2016 does
not reflect their practical purpose, which is due to the current problems
of their inefficiency. Simple legal documents in the form of separate
treaties and decrees governing the process of implementation of
decisions as a result of the evolution of enforcement institutions were
transformed into codes. That is, the process of codification of legislation
in the field of executive proceedings is naturally legal. Accordingly, a
new stage in the evolution of legal norms defining executive proceedings
in modern Ukraine is the development and adoption of an executive code
of modern Ukraine. The proper place and detailed legal regulation in this
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document should get the legal status of the SES. Today’s laws do not
contain the definition of SES, which adversely affects the definition of
the legal status of a state executive service that needs legislative
regulation. The SES is a structured, state, law enforcement organization
that is part of the Ministry of Justice of Ukraine and is intended to
ensure the implementation of state policy in the area of enforcement
of decisions. Forced enforcement of decisions by SES bodies is a
systematic, purposeful, regulatory, organizational and regulatory, law
enforcement activity of state executives, aimed at timely, complete and
impartial enforcement of decisions of judicial and other jurisdictional
authorities in order to restore property and other rights and interests of
the collector. Forced enforcement of decisions by SES bodies is a
systematic, purposeful, regulatory, organizational and regulatory,
law enforcement activity of state executives, aimed at timely, complete
and impartial enforcement of decisions of judicial and other
jurisdictional authorities in order to restore property and other rights and
the collector’s interests.

SUMMARY

The article deals with comprehensive study of the state executive
service in Ukraine. The place, role and basic principles of enforcement
of decisions in the activity of the state executive service in Ukraine
have been determined. The peculiarities of foreign experience of
legal regulation of the activities of representatives of state bodies in the
enforcement proceedings have been researched. The system and
structure of the state executive service have been outlined. The prin-
ciples, functions and powers of the state executive service in Ukraine
have been determined. The functional features of the implementation of
management activities by the bodies of the state executive service in
Ukraine have been established. The content of the administrative and
legal status of a state executor in the conditions of a mixed system of
execution of decisions has been revealed. The content and features of
information support of the activity of the state executive service in
Ukraine have been studied. The legal principles of interaction of
the state executive service in Ukraine with the subjects of public and
private law have been determined. The theoretical approaches to the
definition of the essence of control over the activity of the bodies of the
state executive service in Ukraine and its employees have been
allocated. The essence of the modern legal regime of executive
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proceedings and guarantees of observance of human rights has been
theoretically substantiated. The elements of enforcement proceedings
and their implementation of the state executive service in Ukraine have
been described.
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ADMINISTRATIVE AND LEGAL SUPPORT
OF INFORMATION SECURITY IN NATIONAL POLICE
BODIES OF UKRAINE

Negodchenko V. O., Liubashenko V. L.

INTRODUCTION

Problem formulation. Within the framework of ensuring the
national security of our country, priority is given to minimizing the
vulnerability of state information resources, information resources of
private law subjects, as well as the network infrastructure of public
authorities and local self-government in the event of various emergency
situations, including those that arose during a break-up , intentional
damage, cyber-attack, etc. In view of this, the activation of efforts of all
actors to ensure the state of information security in the direction of an
adequate state information security policy, which should also take into
account all forms and manifestations of information threats and determine
effective ways of counteracting it, becomes of great importance.

The National Police of Ukraine, as the central executive body that
serves the society by ensuring the protection of human rights and freedoms,
combating crime, maintaining public safety and order, can not stand aside
the problems related to the information sphere of our state. Indeed, the lack
of adequate action against such threats is a factor that leads to the
commission of many crimes against the integrity and integrity of our state,
property, established procedure of actions of state authorities, etc.

Consequently, the importance of providing information security by
the National Police of Ukraine as one of the areas of state information
policy does not raise any objections, at the same time it is necessary to
clarify the essence of information security, its features and content as the
key object of providing the National Police of Ukraine. The above will
allow us to determine, at the appropriate level, the directions of
optimizing the activity of the police in this area, as well as to develop
scientifically grounded proposals for improving the current legislation that
regulates the issues of national and information security of our country.

It should be noted that some scholars have devoted their works to the
clarification of the content of the notion of “information security”.
They are: |. Aristova, O. Baranov, A. Bereza, |. Blyzyuk, |. Bodnar,
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L. Borisova, N. Voloshina, O. Dovgan, M. Dzyuba, Y. Zharkov,
Ya. Malik, V. Petryk, V. Suprun, V. Tatsiy, V. Tsimbalyuk, M. Shvets
and others. However, it must be emphasized that today in the scientific
literature there is still a discussion about the definition of this concept.
In connection with this we consider the most common views on the
content of the term “information security”.

1. The concept and content of information with restricted access
in police bodies of Ukraine

The processes of assimilation of new rules of work with information
in modern realities take place under difficult conditions, and therefore the
main task of our state is an adequate response to the social consequences
of the leap in the development of information technologies and their
reflection in the national legal system.

1. The Fundamental Law of our state declares that “... every person is
guaranteed the secret of correspondence, telephone conversations,
telegraph and other correspondence. Exceptions can only be established
by a court in cases provided for by law, in order to prevent a crime or to
find out the truth during the investigation of a criminal case, if other ways
to obtain information are impossible. Collection, storage, use and
distribution of confidential information about a person is not allowed
without his/her consent, except in cases specified by law, and only in the
interests of national security, economic welfare and human rights.
Everyone has the right to freely collect, store, use and disseminate
information orally, in writing or in any other way, of his/her choice".

National police, as a leading maintainer of public safety and order in
the country, work with information of various kinds, including those that
affect the sphere of state sovereignty, its economic, informational, and
environmental security, and therefore, in addition to publicly available
information, the National the police of Ukraine must adhere to the special
regimes established by the state for certain types of information in terms
of its accumulation, distribution and storage.

According to Article 9 of the Law of Ukraine “On National Police”,
it operates on the principles of openness and transparency and ensures
continuous information to public authorities and bodies of local self-
government, as well as to the public on its activities in the field

! Koncrurymis Vipainn : OcHoBHHiA 3akoH Ykpainu Bix 28.06.1996 Ne 254x/96-BP.
URL.: http://zakon.rada.gov.ua/laws/show/254x/96-Bp.
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of protection and protection of human rights and freedoms, crime
prevention, ensuring public safety and order. Police provide access to
public information the owner of which is in accordance with the
procedure and in accordance with the requirements specified by law, as
well as may publish (distribute) restricted information only in cases and
according to the procedure established by law®.

Given the foregoing, the question arises of the study of the nature,
types and legal regime of information with limited access in the police
bodies and units. And for the beginning it is necessary to find out
the content and types of information that is in place in the scientific
literature and the current legislation of Ukraine. In the domestic
legislation the following classification of information with restricted
access is established: 1) confidential information; 2) secret information;
3) service information®.

Confidential is information about an individual, as well as
information access restricted to a natural or legal person, except for the
subjects of power. Confidential information may be distributed at the
request (consent) of the relevant person in the order specified by him in
accordance with the conditions provided by him, as well as in other cases,
determined by law. The following information can not be classified
as restricted information: the state of the environment, the quality of
food and household items; accidents, catastrophes, dangerous natural
phenomena and other emergencies that have occurred or may occur and
threaten the safety of people; the state of health of the population, its
standard of living, including nutrition, clothing, housing, medical care and
social security, as well as socio-demographic indicators, the state of law
and order, education and culture of the population, etc.

The Law of Ukraine “On Access to Public Information” somewhat
broadens the provisions of the Basic Law “On Information”. Restricted
information is: 1) confidential information; 2) secret information;
3) service information. Restrictions on access to information are carried
out in accordance with the law, while complying with the set of
requirements: exclusively in the interests of national security, territorial
integrity or public order in order to prevent disturbances or crimes,
to protect public health, to protect the reputation or rights of others,

2 [Ipo HamionanpHy modmimiro : 3akoH Ykpainu Bix 02.07.2015 Ne 580-VIII. URL.:
http://zakon.rada.gov.ua/laws/show/580-19.

*Mpo indopmarito : Bakom Vkpainm Bim 02.10.1992 Ne 2657-XIl. URL:
http://zakon.rada.gov.ua/laws/show/2657-12.
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to prevent disclosure information obtained confidentially, or to maintain
the authority and impartiality of justice; Disclosure of information may
seriously harm those interests; the disclosure of such information prevails
from the public interest in obtaining such information.

If we recall the differences between the document and the information
mentioned above, then it may be noted that information is restricted to
access, not a document. If the document contains restricted information,
access to information is restricted to information. Access to information
on the disposal of budget funds, possession, use or disposal of state and
communal property, including copies of relevant documents, conditions
for obtaining these funds or property, surnames, names, patronymic
names of individuals and the name of legal entities, who received these
funds or property. The above provision does not apply to cases when the
disclosure or provision of such information may harm the interests
of national security, defense, investigation or prevention of a crime.

The information specified in the declaration of a person authorized to
perform state or local government functions submitted in accordance
with the Law of Ukraine “On the Prevention of Corruption”, other than
the information specified in the paragraph four, part one, Article 47 of this
Law, is not part of the restricted information. According to this Law*, the
following definitions of information with restricted access are provided:

1. Confidential information — information access restricted to a
natural or legal person, other than the subjects of power, and which may
be distributed in the order specified by them at their discretion in
accordance with the conditions stipulated by them.

2. “Secret information” means information the access of which is
limited in accordance with part two of Article 6 of this Law, the
disclosure of which may harm the person, society and the state.

3. The official may include information which: is contained in the
documents of the authorities, which constitute internal correspondence,
memoranda, recommendations, if they relate to the development of the
direction of the institution or the exercise of control, oversight functions
of state authorities, the decision-making process and precede public
discussion and / or decision-making.

Summarizing the above, it can be concluded that the information with
limited access to the police system is the information and/or data stored

* TIpo mocryn 1o my6miunoi in(opmaii : 3akon Ykpainu Bix 13.01.2011 Ne 2939-VI.
URL.: http://zakon.rada.gov.ua/laws/show/2939-17.
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on tangible media or displayed electronically, which are in the legal
possession or disposal of the police, whose access is subject to a legal
restriction exclusively in the interests of securing public safety and order,
combating crime, protecting human rights and freedoms, the interests
of society and the state, the disclosure of which may seriously harm those
interests, and public disclosure of such information prevails in the public
interest in obtaining it.

The classified information in the National Police System
includes classified information and classified information. Confidential
information is not in circulation by the police, since the decision to restrict
access to it is taken solely by natural persons and legal entities of the
acquired right, except for the subjects of authority, to which we refer
the National Police as the central executive body.

Thus, the following can be attributed to the official information
in the system of the National Police:

1. In the field of work with personnel, official information is infor-
mation that reveals: information about the results of the implemen-
tation of psychological diagnosis, psychological support and testing on
the polygraph of candidates for service in the police and police
departments; candidates for study in higher education institutions with
specific training conditions that train police officers; information on
the level of suicidal activity among police officers; information on
personal matters of the permanent and variable composition of the
National Police of Ukraine, with the exception of information that is
classified as state secrets.

2. In the area of mobilization work, territorial defense and civil
defense, the official information is disclosed: information on the prepa-
ration and conduct of command-and-staff mobilization exercises and staff
mobilization exercises, reports on the results of the exercises, the content
and results of exercises on territorial defense, anti-terrorist subjects and
civil protection of bodies and units of the police, institutions and
institutions belonging to the police department.

3. In the field of communication, information and telecommuni-
cation and computer networks, the official information is available on:
documents on the organization of radio and radio control over the use
of dedicated radio frequency resources by the authorities and units of the
police; the construction, operation and features of communication
channels, including internal and external, between the police agencies
and units.
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6. In the area of counteracting terrorism and extremist manifesta-
tions, information is disclosed that reveals: the actions of police bodies
and units in the event of a threat of terrorist acts, extremist
manifestations, with the exception of information classified as state
secrets; the state of readiness of the bodies and units of the police to
counter terrorism and extremist manifestations, with the exception
of information classified as state secrets.

7. In the area of the protection of state secrets, the information is
considered to be official when it discloses: the organization and the
actual state of ensuring the protection of state secrets, with the exception
of information that is classified as state secrets; the system of protection, the
internal object regime, the technical equipment of regime objects, zones,
premises where work is carried out associated with state secrets, in peaceful
time, if the information not classified as state secrets is not disclosed”.

Another type of information with restricted access in the police
departments and units is the secret information. According to the Law of
Ukraine “On State Secret”, the state secret (secret information) is a kind
of secret information that includes information in the field of defense,
economy, science and technology, foreign relations, state security and law
and order, the disclosure of which may harm the national security of
Ukraine and which are recognized in state secrets in accordance with the
procedure established by this Law and are subject to state protection.

Taking into account that the National Police of Ukraine serves
the society by ensuring protection of human rights and freedoms,
combating crime, maintaining public security and order, the following
information may be included in the state secret in the main sphere of its
activities: the personnel of the police units carrying out operative- search
activity; on means, content, plans, organization, financing and material
and technical support, forms, methods and results of operational and
investigative activities; on persons who collaborate or previously
collaborated on a confidential basis with the National Police; the
composition and specific persons who are secret staff of the National
Police of Ukraine; on the organization and procedure for the
implementation of the protection of administrative buildings and other
objects of the National Police of Ukraine.

> [Ipo 3arBepmxeHHs [leperniky BiIOMOCTEH, IO CTAHOBIATH CIIYKOOBY 1H(GOpPMAIIitO
B cuctemi HamionanpHoi mominii Ykpainu : Hakaz Ham. momimii Ykpainu Big 10.05.2016
Ne 385. URL.: https://www.npu.gov.ua/uk/publish/article/1912166.
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Thus, according to the research conducted to the features of
information with restricted access in the police system, the following can
be attributed: information and/or data stored on tangible media or
displayed electronically; the information is in the possession or possession
of the police; access to this information has a well-defined circle of police
officers; disclosure of such information may seriously harm the rights and
freedoms of citizens, the interests of society and the state; the police are
taking appropriate measures to prevent third parties from accessing
the information specified.

2. The mechanism of administrative and legal provision
of information with limited access in the police bodies of Ukraine

Legal support is a process of streamlining public relations with the
help of legal norms, and its mechanism is already a certain set of tools or
elements through which the influence on social relations is exercised.
In our case, with regard to the administrative-legal mechanism, it is clear
that the question should be about the norms of administrative law and
administrative-legal relations in the field of the circulation of information
with restricted access.

Many researchers to the elements of the mechanism of administra-
tive-legal support include the norms of administrative law, acts of the
implementation of administrative law, legal relations or consider it as a
system of measures in three areas: regulation, protection and protection.
We believe that such an approach can be expanded. First, it should be
emphasized that social relations are not an element of this mechanism, they
are the object of influence, it is these relations that should be arranged by
the corresponding mechanism. Such relations are connected with the
implementation of public administration of economic, socio-cultural
and administrative-political spheres of life, as well as ensuring the
implementation and protection of the rights, freedoms and legitimate
interests of individuals and legal entities. Second, the method of
administrative law is based on the relations of subordination between the
participants in social relations, and this is a sign of the so-called imperative
method of regulation. Consequently, not all methods are included in the
mechanism of administrative and legal support, namely, imperative.

Taking into account the given mechanism of administrative and legal
support of information with limited access in the police bodies is the
activity of the police of Ukraine and other bodies regulated by the norms
of law in relation to the circulation of information that is in the legal
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possession or disposal of the police with regard to which access is
subject to a legal restriction in the interests of securing public safety and
order, combating crime, protecting human rights and freedoms, the
interests of society and the state, the disclosure of which may cause and
substantial damage to these interests, and disclosure is dominated by
public interest in obtaining it.

The elements of the mechanism of administrative and legal support
of information with limited access in the police can include:

1) administrative and legal rules, enshrined in relevant bodies’ acts.
These rules regulate social relations that arise in obtaining, storing,
distributing and providing access to restricted information by police
agencies and departments, as well as other bodies of the state that are in
the proper relationship with the police agencies in relation to the
circulation of information from restricted access;

2) bodies that enter into relations with citizens and among
themselves regarding the circulation of information with restricted
access (National Police and its territorial units, the Security Service of
Ukraine, other bodies);

3) the forms and methods of activity of the police and other bodies in
relation to the circulation of information with limited access in its system,
as well as on ensuring the rights of citizens in the field of information
in compliance with the established restrictions. Such forms are realized,
for the most part, as power regulations, and methods of activity are,
predominantly, imperative.

Administrative-legal norms regulating public relations in the field of
information with restricted access are contained in the laws of Ukraine,
by-laws, departmental orders and instructions of the National Police
of Ukraine. The Laws of Ukraine “On Information” and “On Access to
Public Information” establish the following classification of information
with restricted access: 1) confidential information; 2) secret information;
3) service information. The Resolution of the Cabinet of Ministers
of Ukraine of 27.11.1998 approved the procedure for the registration,
storage and use of documents, cases, publications and other material
media of information containing official information, etc.®

® [Ipo 3aTBepmxeHHst [HCTpyKIT PO MOPSAAOK OOIIKY, 30epiraHHs 1 BUKOPUCTAHHS
JIOKYMEHTIB, CIpaB, BHJaHb Ta IHIIMX MaTepialbHUX HOCIIB iH(OpMaIii, SKi MICTATh
ciyk60By iH(popmarito : IloctanoBa KaGinery MinictpiB Ykpainu Bim 27.11.1998 p.
Ne 1893. URL.: http://zakon.rada.gov.ua/laws/show/1893-98-1.
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In the structure of the National Police, the direction of work related to
the circulation of official information is supervised by the Department of
Documentary Support of the National Police of Ukraine and the relevant
departments of documentary support in the departments of the National
Police of Ukraine. The provisions of this department were approved by
the order of the National Police of Ukraine of November 18, 2015.

The Department of Documentary Support of the National Police is a
structural subdivision of the central authority of the National Police.
The Department carries out its powers directly, as well as through the
established in the established order of management, departments,
divisions (sectors) of the documentary departments (chancellery) of the
structural subdivisions of the police apparatus, the main departments
of the National Police in the Autonomous Republic of Crimea and the city
of Sevastopol, the oblasts, Kyiv, territorial subdivisions, interregional
territorial police bodies. The main task of this Department in the field of
the circulation of information with restricted access is to ensure, within
the limits of authority, the protection of official information, control over
its preservation in the police agencies and units’.

The information that constitutes a state secret in the system of the
National Police may include: information on the involvement of officers
in operational-search activities, the disclosure of which may harm the
activity or the life or health of these officers (staff), their close relatives
in communication with the performance of these officers (personnel) of the
tasks of this activity; information on the connection of the features of a
person in respect of which measures are taken or carried out in accordance
with the Law of Ukraine “On State Protection of Court and Law Enforce-
ment Bodies Staff” (change of personal data or appearance or place of
residence), with its previous individual characteristics; information about
the affiliation of persons to secret staff members (employees) of the
operational unit; information on individual indicators of involvement in
cooperation, fact (regardless of time), plans to engage in cooperation on a
confidential basis to perform the tasks of the operative and investigative
activities of the person who makes it possible to identify it; information
about the fact or plans of the use of the office premises (vehicle or other
property) of institutions, organizations and enterprises that enable them
to be identified on a confidential basis for the purpose of carrying out tasks

! ITpo 3arBepmxenns [lonoxenus npo JlemapTraMeHT JOKYMEHTAIBHOTO 3a0e3MeYeHHs
Hamionansnoi nominii Ykpainu : Haka3 Har. momimii Ykpaiau Big 18.11.2015. Cinyx6. n0k.
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of operational-search activity; information on a set of all indicators on the
content, organization, state of combat and special training of staff
(personnel), the disclosure of which pose a threat to national interests and
safety; information allowing identification of a specific object in respect of
which an operational-search activity is being carried out or planned,
the disclosure of which constitutes a threat to national interests and safety;
information about the fact or methods of carrying out the undercover
investigative (search) action®.

The Security Service of Ukraine should be mentioned in the
mechanism of administrative and legal provision of information in the
system of the National Police among the leading actors. The specificity
of the administrative-legal mechanism, as we have already noted, is that it
regulates the legal relations of the subordinate type (power-subordination),
and the Security Service of Ukraine has control over all the social relations
associated with the circulation of information with restricted access, that is,
acts as a subject of authority in relation to the National Police of Ukraine.

The Security Service of Ukraine is entrusted with the competence
to ensure the protection of state secrets in accordance with the
legislation. The Security Service of Ukraine has the right to control the
state of the state secret in all state bodies, local self-government bodies,
enterprises, institutions and organizations, as well as in connection with
the exercise of these powers to receive information free of charge from
them on issues of securing state secrets. The conclusions of the Security
Service of Ukraine, set forth in the acts of official inspections on the
results of monitoring the state of state secrets protection, are mandatory
for officials of enterprises, institutions and organizations, regardless
of their ownership forms.

The Central Directorate of the Security Service of Ukraine makes
proposals to the President of Ukraine on the issuance of acts on issues of
state secrets, which are mandatory for implementation by public
authorities, enterprises, institutions, organizations and citizens.

In addition, the Security Service of Ukraine has the right to
participate in the development and implementation of measures to ensure
the protection of state secrets and to monitor compliance with the
procedure for recording, storing and using documents and other material

8 [Tpo 3aTBepKeHHsT 3BOAY BIIOMOCTEH, IO CTAHOBJIATH JIepyKaBHY TaeMHHMINO : Hakas
CiyxOu Oesnekn Yxpainu Big 12.08.2005 Ne 440. URL: http://zakon.rada.gov.ua/laws/
show/z0902-05.

170



carriers containing official information gathered in the course of
operational search, counterintelligence activities in the area of defense
of the country, to facilitate, in accordance with the procedure provided
for by law, enterprises, institutions, organizations and entrepreneurs
in preserving commercial secrets, disclosure which can harm the vital
interests of Ukraine.

Another part of the mechanism of administrative and legal provision
of information with limited access in the police is the methods of activity
of the relevant actors. Administrative-legal methods are divided into two
large groups: persuasion and coercion®. The method of persuasion is
manifested in carrying out information and advocacy work on running
information with limited access in the police. Such work is carried out
both among the personnel and among citizens. Among other measures
carried out by the method of persuasion, we can note the training of
persons working with restricted information, exchange of experience in
ensuring the legal regime of this information in general in the system of
law enforcement. Yet the prevailing method in the mechanism of admi-
nistrative and legal provision of restricted access to the police system is
the coercive method, or, as it is called, the imperative method.

For preventive measures we can carry out inspections of documents
with the stamp “For official use”, restriction of access of mass media
representatives to documents marked “For official use” and the transfer of
such materials to them, conducting an expert evaluation of material media
that are planned to be transmitted to foreigners . Also, the system of the
National Police is prohibited: to deliver non-working documents bearing
the stamp “For official use” in an organization where there are no
permanent regular employees; use information from documents bearing
the stamp “For official use” for open appearances or publishing in the
media, to exhibit such documents at open exhibitions, display them on
stands, showcases or other public places; to keep documents with the
stamp “For official use” in public libraries; removal from business or
transfer of documents stamped “For official use” from one business to
another without permission; to issue documents with the stamp
“For official use” outside the premises.

Summarizing the foregoing it may be noted that the peculiarity of the
mechanism of administrative and legal provision of information with

® Korensuukosa E. A., CemennoBa U. A., Cmonenckuit M. b.. AamuHuctpatuBHOE
npaBo : yueOHuk. PoctoB u/]l : dennkc, 2002. 352 c. C. 147.
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limited access in police agencies is that it is implemented in the
administrative and political sphere of government, where the state
interests above the individual rights, freedoms and legitimate interests of
individual citizens. This mechanism is related to the activity of the
executive authorities of the state in ensuring the accumulation, storage and
use of information with restricted access in the bodies of the National
Police of Ukraine.

1) is contained in the documents of the subjects of authority, which
constitute internal correspondence, in particular, memoranda, recommen-
dations, if they relate to the development of the direction of the institution or
the exercise of control, oversight functions of state authorities, the decision-
making process and precede public discussion and/or decision making;

2) collected in the process of operational-search, counter-intelligence
activities, in the field of defense of the country, which is not classified
as state secrets.

It is important to understand that the correspondence of information
to one of the clauses of Article 9 of the Law of Ukraine “On access to
public information” does not create the obligation to automatically assign
information to the official. The law provides that such information may
be classified as service.

When referring information to official service, it is mandatory to
carry out checks on its compliance with the following set of requirements:
1) the restriction of access meets one or more of the following interests: in
the interests of national security, territorial integrity or public order
inorder to prevent disturbances or crimes, | am the population to
protect the reputation or rights of others in preventing the disclosure of
confidential information or to maintain the authority and impartiality
of justice; 2) the disclosure of information can cause substantial damage
to the above-mentioned interests; 3) the public interest in obtaining such
information prevails from the disclosure of such information. Therefore,
you must follow the specified sequence of steps before transferring certain
information to service one'’.

Taking into account the foregoing and for the purpose of proper
administrative and legal provision of the regime of information with

19 Pos’sicHenns Y IOBHOBaXEHOTO BepxoBHoi Panu VYkpainu 3 mpaB JIOJUHU IIONO
BiHECeHHsT myOmiuHOoi iH(opMarii 1o ciayk06oBoi 3rigHO 13 3akoHoM «IIpo moctym mo
myomiyHoi iH(opMarrii», po3pobieHi cmibHO 3 ExcneptHoro pagoro npu IIpencraBHUKOBI
YnoBHoBaxkeHoro 3 mpas goauau. URL: http://www1.ombudsman.gov.ua/index.php?option=
com_content&view=article&id=4049:2014-10-01-07-37-36&catid=239:2014&Itemid=256.
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restricted access, there is a need for the adoption of a separate Law
of Ukraine “On Official Information”, as required by the Law of Ukraine
“On Information”. Thus, the regulatory framework regulating information
relations in Ukraine will be streamlined: the Law of Ukraine “On Informa-
tion” — Framework, Laws of Ukraine “On Access to Public Information”,
“On State Secrets”, “On Official Information” are basic ones.

The contents of the proposed Law “On Official Information” should
include the following sections: the notion of official information;
the procedure for referring information to official information; a list
of information that can not be attributed to official information; the order
of registration of documents containing information which constitute
official information; the order of copying, replication, transfer of docu-
ments containing the information constituting service information, as well
as the disclosure of information constituting official information; the
procedure for access to official information of citizens, authorized persons
of state bodies and public organizations; the list and powers of state
authorities in the field of official information; the order of control over the
circulation of official information; responsibility for violating the law
on official information, etc.

Among the issues that require additional regulation, is the procedure
for ensuring the regime of official information when receiving foreign
delegations, groups and individual aliens in the bodies and units of the
police. This is also relevant in the light of the organization of studying
foreigners in higher education institutions with specific training
conditions of the Ministry of Internal Affairs of Ukraine. In some ways,
these issues are outlined in the Instruction on the procedure for
recording, storing and using documents, cases, publications and other
material media containing official information, while this normative act
iIs mostly framed, therefore, in the system of the National Police
of Ukraine, additional regulation requires: the structure of the program of
work with foreign delegations in the bodies of the National Police of
Ukraine; the order of staying and placement of foreign students in the
territories of higher educational establishments with specific educational
conditions; clear deadlines for informing the security services of Ukraine
about the composition of the foreign delegation or training group;
requirements for the premises of the National Police of Ukraine,
in which the foreigners are systematically accepted or in which foreign
citizens reside.
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Therefore, it would be expedient to publish the Instruction “On
securing the regime of secrecy for the protection of official information
in the foreign citizens”*.

The next urgent issue is the regulation of the procedure for the work of
the expert commission of the National Police of Ukraine on the circulation
of official information. The Resolution of the Cabinet of Ministers
of Ukraine of November 27, 1998, No. 1893, states that lists of information
containing official information are approved by ministries, other central
executive bodies, the Council of Ministers of the Autonomous Republic
of Crimea, regional, Kyiv and Sevastopol city state administrations.
In order to comply with this provision, central commissions are formed by
central executive authorities. They include representatives of the regime-
secret and other structural subdivisions of the most skilled specialists.

Nevertheless, in the system of the National Police of Ukraine,
the regulatory act on the activities of such a commission, the order of its
meetings, the decision making, etc., was not adopted, therefore
the elimination of this shortfall will promote the optimal mode of the
circulation of the official information. We also believe that this act should
also include provisions on the requirements for members of such expert
commissions (age, education, other professional competencies).

In our opinion, unsolved, there is also the question of the appointment
of a state expert on state secrets in the bodies of the National Police
of Ukraine. In accordance with the Law of Ukraine “On State Secret”,
the functions of a state expert on secrets in other government bodies,
the National Academy of Sciences of Ukraine, enterprises, institutions and
organizations are relied on specific officials by the President of Ukraine
upon the submission of the Security Service of Ukraine on the basis
of proposals from the heads of relevant state bodies, the National Academy
of Sciences of Ukraine, enterprises, institutions and organizations.
Intervention in the activities of a state expert on the secrets of a person who
is subordinate to his/her position is not allowed".

1 Heronuenko B. O. Ilmsaxu omnrumizamii agMiHICTPATUBHOIO 3aKOHOABCTBA, SIKE
PEryJroe TOBOKEHHS 3 1H(pOpMaIliero 3 0OMEKEHHM JTOCTYIOM B opraHax HarioHaibHOT
nomiuii Ykpainu. Ilpaso, Oepowcasa ma 2pomadsiHCbKe CYCHIIbCMBO 8 YMOBAX CUCTeMU
pedhopm Ha wiaxy 0o espoinmeepayii . MaTepiaau MKHAP. HayK.-TIpakT. KoHd., M. J{Himpo-
neTpoBchbk, 21-22 mucron. 2014 p.). JuinponerpoBebk : JuinponeTp. rymanit. yH-T, 2014.
C. 164-167. C. 164-165.

12 [Ipo nmeski mnuTaHHA TiepeAadi Jep)KaBHOT TAEMHUIN 1HO3EMHIM JepxkaBi Y
MiXKHApOIHIM opranizanii : Yka3 [Ipesunenra Ykpainu Big 14.12.2004 Ne 1483/2004. URL.:
http://zakon.rada.gov.ua/laws/show/1483/2004.
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According to the Decree of the President of Ukraine of December
12, 2009 No. 987, in the system of the Ministry of Internal Affairs
of Ukraine, the functions of a state expert on state secrets are assigned
to: the Minister of Internal Affairs of Ukraine; First Deputy Minister
of Internal Affairs of Ukraine; Deputy Minister of Internal Affairs
of Ukraine — Head of the apparatus; Deputy Minister of Internal Affairs
of Ukraine.

In addition, by this decree, state experts are also defined in the
system of the National Guard of Ukraine: the commander of the
National Guard of Ukraine, the first deputy commander of the National
Guard of Ukraine®®. We believe that this situation needs to be corrected.
In particular, the National Police of Ukraine carries out operative search
activities, therefore it is understandable that it operates with the
information that belongs to the state secret, namely: on the affiliation of
persons to secret police staff (employees) of the operational unit of the
National Police; about the connection of the features of a person
involved in criminal proceedings and taken under protection in
accordance with the current legislation of Ukraine in connection with
the threat of its life or health and in respect of which measures are
being taken or taken to change personal data or appearance or place
residence, with its previous individual characteristics; on the functional
duties of secret staff members (employees); about the actual
appointment or affiliation of the unit created for the purpose of carrying
out the tasks of operational-search activities, the disclosure of which
may hinder the performance of these tasks™.

CONCLUSIONS

Information security is the direction of the state information policy
that characterizes the state of security of the rights, society and the state,
determined on the legislative level, which creates the proper conditions
for the formation and development of the information space of Ukraine,
provides information rights and freedoms of citizens, identifies, prevents
and neutralizes threats to national interests in the information sphere. It is

13 [Tpo Ilepenik mocagoBux 0oci0, HA IKUX MOKJIAIa€ThCS BUKOHAHHS (QYHKIIIHA JTepKaB-
HOTO eKclepTa 3 MNHUTaHb TaeMHUIb : Yka3 [Ipesumenta VYkpainm Bix 01.12.2009
Ne 987/2009. URL.: http://zakon.rada.gov.ua/laws/show/987/2009.
[Ipo 3arBepmxeHHS 3BOAY BIAOMOCTEH, IO CTAHOBJSATH JACP)KaBHY TAEMHHUIIIO :
Haxka3 Cmyx0u Oe3neku Ykpainu Big 12.08.2005 Ne 440. URL: http://zakon.rada.gov.ua/
laws/show/z0902-05.
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concluded that the concept of “information security” in its content is
a broader notion than “cyber security”.

Police are not the leading provider of information security, but it is
precisely on the effectiveness of its activities in this area that directly
depends on the observance of procedural mechanisms (with the use of
electronic documents and electronic digital signature) for collecting
evidence in electronic form, optimizing forms and methods for
identifying and fixing offenses, committed in cyberspace, conducting
expert research. For classified information in the National Police system,
classified information and classified information. The official information
in the police system should include information and/or data stored
on tangible media or displayed electronically, which are legally owned or
disposed of Dby the National Police of Ukraine, related to the
implementation of tasks entrusted to the National Police and the exercise
of its powers, which are not classified as state secrets and whose access
restrictions are established in compliance with the requirements of the
current legislation of Ukraine. Under the covert information in the police
system, information and/or data stored on tangible media or displayed
electronically, which are legally owned or disposed of by the police, in
connection with the execution of tasks entrusted to the police and the
exercise of its powers, disclosure which may harm the national security of
Ukraine and which are recognized in the established procedure by state
secrets and are subject to state protection.

SUMMARY

The article deals with investigation of the essence and peculiarities
of the administrative and legal provision of state information policy by
the bodies of the National Police of Ukraine. The methodological
principles of ensuring the state information policy by the police of
Ukraine have been analyzed. The author has clarified the concept of state
information policy, defined its purpose, objectives, principles and
directions. The general characteristic of the subjects of providing state
information policy has been given. The peculiarities of the
administrative and legal status of the police organs as subjects of state
information policy provision have been investigated. The purpose and
tasks of the police bodies’ activity in implementing the state information
policy of Ukraine have been determined. The functions of the police
bodies regarding the state information policy of Ukraine have been
specified; outlined the specifics of their implementation. The tasks and
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functions of the units of organizational and analytical support and
operative reaction of the police bodies of Ukraine have been revealed.
The article has described the features of the information circulation
provision by the units of information and analytical support and
operational response of the police agencies of Ukraine. The peculiarities
of organization of documentary support of police bodies of Ukraine have
been revealed. The directions of improvement of the organizational and
legal principles of providing state information policy in the police bodies
of Ukraine have been proposed.
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ADMINISTRATION BODIES IN ENSURING
OF NATIONAL ENVIRONMENTAL SAFETY

Yemets L. O.

INTRODUCTION

Environmental safety, as the state of the environment, which
prevents the deterioration of the environmental situation and the
emergence of danger to human health, is guaranteed to Ukrainian citizens
by implementing a wide range of interrelated political, economic,
technical, organizational, state-legal and other measures. It should be
noted that certain aspects of the activities of state authorities in the field
of environmental safety and environmental protection were devoted to the
work of L.O. Dobryansky, D.V. Zerkalov, 1.D. Kazanchuk, V.A. Lipkan,
N.V. Maksimenko, R.V. Miroshnichenko, N.M. Nesterenko, P. Fesyanov,
O.M. Shumilo, and others. Also, modern issues of environmental safety
have also been reflected in the work of the National Institute for Strategic
Studies. Together with the mentioned, it should be noted that in the
scientific literature enough attention is paid to the activities of the highest
bodies of state power in the environmental sphere, focusing primarily on
the implementation of control powers by individual executive authorities.
The above thesis determines the scientific analysis of the role and place of
the supreme bodies of state power: the Verkhovna Rada of Ukraine, the
President of Ukraine, the Cabinet of Ministers of Ukraine. The need for
this is conditioned by changes in the national administrative legislation,
updating of existing approaches to the organization of the functioning of
the entire system of executive power bodies and local self-government in
the field of environmental protection and ensuring environmental safety,
the need to approximate national environmental legislation to the relevant
directives of the European Union. Also indicated due to the fact that in
the domestic legal literature these issues were not studied sufficiently,
specifically with regard to the development of the administrative
and legal principles of management in the field of environmental security
In general, have not been investigated in practice.
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1. Peculiarities of the activities of the supreme bodies of state power
in the field of ensuring national ecological safety

The analysis of the norms of the Constitution of Ukraine proves that
the powers of the Verkhovna Rada of Ukraine that affect environmental
social relations include: adoption of laws in the field of ecology,
environmental protection, rational nature use; approval of national
programs of environmental protection; control over the activity of the
Cabinet of Ministers of Ukraine in relation to the formation and imple-
mentation of state policy in the environmental sphere; approval of decrees
on the announcement of individual areas by areas of emergency ecological
situation; implementation of parliamentary control over the observance
of citizens’ environmental rights™.

Adoption of laws on regulation of public relations in the field of
environmental safety, environmental protection, and rational nature
management is a priority task of the Verkhovna Rada of Ukraine. At the
same time, it should be noted that, in accordance with the provisions of the
Basic Law, only the laws of Ukraine are defined: rights and freedoms of a
person and a citizen, guarantees of these rights and freedoms; main duties
of a citizen, including in the environmental sphere; principles of the use of
natural resources, the exclusive (marine) economic zone, the continental
shelf; principles of regulation of ecological safety; legal regime of areas of
emergency ecological situation.

1. According to the resolution of the Verkhovna Rada of Ukraine
“On the List, Quantitative Composition and Issues of the Committees of
the Verkhovna Rada of the Eighth Convocation”, it shall include the
Committee on Environmental Policy, Use of Natural Resources and
Elimination of the Consequences of the Chernobyl Disaster (hereinafter —
the Committee). Among the issues that fall within the scope of this
Committee are the following: protection, conservation, use and restoration
(reproduction) of natural resources, including subsurface, forest, water
resources, atmosphere, fauna and flora, natural landscapes; preservation
and balanced use of natural resources of the exclusive (marine) economic
zone, continental shelf and development of outer space; ecological safety,
prevention and liquidation of consequences of natural disaster, technogenic
accidents and catastrophes, activity of state emergency rescue services;

! KomBeHIis Mpo OIIHKY BIUIMBY HA HABKOJIMIIHE CEPEIOBHIIC y TPAHCKOPIOHHOMY
KOHTEKCTI : MixkHapoauuii jokymeHT Bix 25.02.1991. URL: http://zakon3.rada.gov.ua/laws/
show/995 272.
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radiation and fire safety; legal regime of a zone of emergency ecological
situation; state policy in the field of waste management, etc.’

During the last two sessions of the Verkhovna Rada of Ukraine of
the eighth convocation for the analytical and organizational support of the
Committee, the following were adopted: 1) Law of Ukraine “On Environ-
mental Impact Assessment” (No. 2059-VIII dated May 23, 2017).
The purpose of the law is to establish legal and organizational prin-
ciples for the environmental impact assessment and to ensure Ukraine’s
compliance with international obligations under the Convention on
Environmental Impact Assessment in a Transboundary Context (Espoo
Convention) and the Convention on Access to Information, Public
Participation in Decision-making and access to justice in environmental
matters (the Aarhus Convention), to which Ukraine is a party, as well as
the implementation in national legislation of the provisions of Directives
2003/4/EC and 2011/92/EC; 2) The Law of Ukraine “On Amendments to
Certain Legislative Acts of Ukraine on the Implementation of European
Environmental Norms on the Protection of the Environment of Rare
Species of Animals and Plants” (No. 1829-VIII of 07.02.2017), which is
aimed at the implementation of European environmental norms on
environmental protection rare species of animals and plants, as well as
protection against the destruction of the habitat (growth) of the specified
species of animal and plant world included in the Red Data Book of
Ukraine; 3) The Law of Ukraine “On Amending Certain Legislative Acts
of Ukraine on the Implementation of the Convention on the Conservation
of Wildlife and Natural Living in Europe” (No. 1832-VIII of 07.02.2017),
which introduces the strengthening of the protection of rare species
of animals and plants listed in the Berne Convention.

In addition to the work of the committees of the Verkhovna Rada of
Ukraine and the deputy corps, the activities of individual deputies
regarding the exercise of their control powers in the field of state
environmental policy formation and implementation, and the provision of
environmental rights and freedoms of citizens should be noted. According
to the provisions of the Law of Ukraine “On the Status of a People’s
Deputy of Ukraine”, a people’s deputy has the right to request a session
of the Verkhovna Rada of Ukraine.

2 [Ipo mepemik, KUTbKICHUW CKJIaJ 1 MpeaMeTH BigaHHsA KoMiTeTiB BepxoBHoi Pamn
VYkpaiau BocbMoro ckiukaHas : IloctanoBa BepxoBHoi Pagu VYxkpainum Bix 04.12.2014
Ne 22-VI1II. URL.: http://zakon2.rada.gov.ua/laws/show/22-19.
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It should also focus on exercising parliamentary control over the
observance of environmental rights of citizens in the activities of state
bodies, which form and implement state policy in various spheres of public
life. The current legislation of Ukraine determines that parliamentary
oversight of observance of constitutional rights and freedoms of man and
citizen and the protection of the rights of everyone in the territory of
Ukraine and within its jurisdiction on a permanent basis is carried out by the
Commissioner of the Verkhovna Rada of Ukraine on human rights.

In the structure of the Commissioner’s Secretariat there is the
Department for the Compliance with the Socio-Economic and Humani-
tarian Law of the Secretariat of the Ombudsperson of the Verkhovna Rada
of Ukraine for Human Rights, the main tasks of which are to ensure the
implementation of the powers of the Commissioner in the sphere of
exercising parliamentary control over the observance of social, economic
and humanitarian and human and civil rights and freedoms, which include
the citizens’ right to a safe environment, environmental information, etc.®

It is also advisable to consider the role of the President of the
country — the President of Ukraine in ensuring the ecological safety
of Ukraine. In accordance with Article 106 of the Constitution of Ukraine,
the President exercises the following powers: 1) ensures the national
security of Ukraine, an integral part of which is ecological security;
2) suspends the acts of the Cabinet of Ministers of Ukraine on issues of
environmental protection, ecological safety, provision of environmental
rights of citizens on the grounds of non-compliance with the Basic Law
with simultaneous appeal to the Constitutional Court of Ukraine regarding
their constitutionality; 3) Head of the National Security and Defense
Council of Ukraine; 4) if necessary, decide on the introduction of a state of
emergency in Ukraine or in its separate areas, and also, if necessary,
announce, if necessary, certain areas of Ukraine as zones of emergency
ecological situation, with subsequent approval of these decisions
by the Verkhovna Rada of Ukraine, etc.

In addition to the work of the committees of the Supreme Council and
the deputy corps, the activities of individual deputies regarding the
exercise of their control powers in the field of state environmental policy
formation and implementation, and the provision of environmental rights

3 JlemapraMeHT 3 MUTaHb AOTPUMAHHS COLIAJIbHO-EKOHOMIYHUX Ta TYMaHITapHUX IpaB
Cekperapiaty YnoBHoBaxxeHOro BepxoBHoi Pagu Ykpainu 3 nipaB moguau. Ogiyitinuii catim
Vnosnosaxcenoco Bepxoenoi paou 3 npas moounu. URL: http://www.ombudsman.gov.ua/ua/
page/sehl/.
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and freedoms of citizens should be noted. According to the provisions
of the Law of Ukraine “On the Status of a People’s Deputy of Ukraine”,
a people’s deputy has the right to request a session of the Verkhovna
Rada of Ukraine.

It should also focus on exercising parliamentary control over the
observance of environmental rights of citizens in the activities of state
bodies, which form and implement state policy in various spheres of public
life. The current legislation of Ukraine determines that parliamentary
oversight of observance of constitutional rights and freedoms of man and
citizen and the protection of the rights of everyone in the territory of
Ukraine and within its jurisdiction on a permanent basis is carried out by
the Commissioner of the Verkhovna Rada of Ukraine on human rights.

In the structure of the Commissioner’s Secretariat there is the
Department for the Compliance with the Socio-Economic and Humani-
tarian Law of the Secretariat of the Ombudsperson of the Verkhovna Rada
of Ukraine for Human Rights, the main tasks of which are to ensure the
implementation of the powers of the Commissioner in the sphere of
exercising parliamentary control over the observance of social, economic
and humanitarian and human and civil rights and freedoms. , which include
the citizens’ right to a safe environment, environmental information, etc.

It is also advisable to consider the role of the President of the
country — the President of Ukraine in ensuring the ecological safety of
Ukraine. In accordance with Article 106 of the Constitution of Ukraine, the
President exercises the following powers: 1) ensures the national security
of Ukraine, an integral part of which is ecological security; 2) suspends the
acts of the Cabinet of Ministers of Ukraine on issues of environmental
protection, ecological safety, provision of environmental rights of citizens
on the grounds of non-compliance with the Basic Law with simultaneous
appeal to the Constitutional Court of Ukraine regarding their
constitutionality; 3) Head of the National Security and Defense Council of
Ukraine; 4) if necessary, decide on the introduction of a state of emergency
in Ukraine or in its separate areas, and also, if necessary, announce, if
necessary, certain areas of Ukraine as zones of emergency ecological
situation, with subsequent approval of these decisions by the Verkhovna
Rada of Ukraine, etc.

Among the abovementioned normative acts of the President should
first of all highlight the acts in the area of nature conservation,
conservation of objects of the nature reserve fund, rational nature
management, in particular, “On additional measures for the development
of forestry, rational nature management and conservation of objects of the

183



nature reserve fund” Dated November 21, 2017 No. 381; “On Creation
of the Chornobyl Radiation-Ecological Biosphere Reserve” dated April 26,
2016, No. 174; “On the creation of the national nature park “Northern
Podillya”” dated 10.02.2010, No. 156; “On the creation of the national
natural park “Maloe Polissya”” dated 02.08.2013 number 420; “About the
declaration of the natural water area of the Black Sea botanical reserve of
the national value “Small Phyllophora Field” from August 31, 2012
Ne 527.

In accordance with Articles 106 and 107 of the Constitution of
Ukraine, the President of Ukraine exercises control over the security
and defense sector both directly and through the National Security
and Defense Council of Ukraine headed by him and advisory, consultative
and other subsidiary bodies and services created by him. The Law of
Ukraine “On National Security” defines it as “the protection of state
sovereignty, territorial integrity, democratic constitutional order and other
national interests of Ukraine from real and potential threats. State policy in
the areas of national security and defense is aimed at ensuring the military,
foreign policy, state, economic, informational, ecological safety
of Ukraine, etc.*”

Decisions of the National Security and Defense Council of Ukraine
are enacted by the Decrees of the President of Ukraine. As examples of
these decisions, the following can be cited: “On the decision of the
National Security and Defense Council of Ukraine dated November 4,
2014 “On urgent measures to stabilize the socio-economic situation in
Donetsk and Luhansk regions”” of November 4, 2014, No. 875/2014;
“On the composition of the Commission on Biosafety and Biological
Protection at the National Security and Defense Council of Ukraine” dated
November 20, 2017 No. 377; “On the decision of the National Security and
Defense Council of Ukraine dated October 12, 2018” On urgent measures
to protect national interests in the South and East of Ukraine, in the Black
and Azov Seas and the Kerch Strait”” dated October 12, 2018, No. 320.

Consequently, the President of Ukraine, as the guarantor of the
Constitution of Ukraine, ensures the observance, protection and realization
of ecological rights and freedoms of citizens, directs the efforts of central
and local executive authorities to ensure the country’s environmental

4 [Ipo nHamioHanbHy Oe3neky Ykpainu: 3akoH Ykpainu Bix 21 uepBua 2018 poky
Ne 2469-VIII. Odiyitinuii sicnux  Yxpainu 6io 20.07.2018 2018 p., Ne 55, crop. 51,
crarTtsa 1903, xox akta 90815/2018.
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security, environmental protection, the organization of rational nature
management, and the preservation of the natural reserve fund.

Next, let’s turn to the field of executive branch of government.
According to Article 113 of the Constitution of Ukraine, the Cabinet of
Ministers of Ukraine is “the supreme body in the system of executive
bodies. The Cabinet of Ministers of Ukraine takes measures to ensure the
rights and freedoms of man and citizen; ensures policy in the areas of nature
conservation, ecological safety and nature management”. The main tasks of
the Cabinet of Ministers of Ukraine in relation to environmental safety and
the state of the environment are: protection of nature, ecological safety and
nature management, implementation of measures to ensure the elimination
of the consequences of emergencies, including environmental ones.

To ensure the effective implementation of the powers of the Cabinet
of Ministers, coordination of the executive authorities, preliminary
consideration of drafts of normative legal acts, main directions of
implementation of state policy, incl. in the environmental sphere,
Government Committees are formed. In accordance with the resolution of
the Cabinet of Ministers of Ukraine “On the formation of government
committees and the approval of their officers”, the Government Committee
on Economic, Financial and Legal Policy, the Development of the Fuel and
Energy Complex, Infrastructure, Defense and Law Enforcement activities
are currently in operation; Governmental Committee on Social Policy and
Humanitarian Development; Governmental Committee on European, Euro-
Atlantic  Integration, International Cooperation and Regional
Development®.

The Governmental Committee on Economic, Financial and Legal
Policy, Development of the Fuel and Energy Complex, Infrastructure,
Defense and Law Enforcement activities preliminary examines draft laws,
acts of the President of Ukraine and the Cabinet of Ministers
on the national environmental security with unregulated differences in the
positions of the interested bodies and / or reservations of the Secretariat of
the Cabinet of Ministers; draft regulations of the Cabinet of Ministers on
the approval of the concepts of implementation of state policy in the field
of environmental security, concepts of state target programs and laws.

If we talk about the units of the Cabinet of Ministers of Ukraine
responsible for its activities on the formation and implementation

> TIpo YTBOPEHHS YPAIOBHX KOMITETiB Ta 3aTBEPIKEHHS iX I0CATOBOTO cKiamy : Ilo-
cranoBa KaGinery MinictpiB Ykpainu Bix 11.05.2016 Ne 330. URL: http://zakon2.rada.gov.ua/
laws/show/330-2016-%D0%BF.
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of state policy in the field of environmental security, then the following
should be said. As part of the Secretariat of the Cabinet of Ministers of
Ukraine, the Department for Safety of Life, Environmental Protection and
Agro-Industrial Complex was created. It is comprised of the Office for
the Safety of Life and Environmental Protection, the Office for
Environmental Management and the Development of the Agro-Industrial
Complex.

The study of the powers of the Government of Ukraine and its
structural units allows also to propose appropriate organizational and
normative measures that, in our opinion, will allow to increase the
openness and transparency of the activities of this higher executive body in
relation to ensuring environmental safety. According to the Regulation on
the Secretariat of the Cabinet of Ministers of Ukraine, the Minister
of the Cabinet of Ministers of Ukraine determines, within the limits of the
approved structure and the limit of staff of the Secretariat, the number
of employees of the structural subdivisions of the Secretariat, submits
to the Cabinet of Ministers of Ukraine a submission regarding approval
of the structure of the Secretariat and the limits of its employees; approves
the regulations on structural units.

Thus, it should be noted that the Cabinet of Ministers of Ukraine
Is responsible for the formation of the national policy in the field of
environmental safety, manages the system of executive bodies (central,
local) responsible for the implementation of environmental protection
policy and the use of nature as a basis for ensuring environmental safety.
In pursuance of the established powers, the Cabinet of Ministers of
Ukraine, in particular, develops projects of national environmental
programs, issues normative and individual acts of management.
The Cabinet of Ministers of Ukraine is authorized to approve the
provisions on central executive authorities that implement state policy in
the field of environmental security, to implement measures for their
reorganization and improvement of organizational structure.

2. The system of central executive bodies in the field
of ensuring national environmental safety
Ensuring national ecological safety is inextricably linked with the
activities of the executive authorities responsible for the formation and
implementation of state policy in the field of ecology. In this regard, it
should be noted that the sphere of public relations covered by the concept
of “environmental safety” and other social relations, the ordering of
which directly affects the optimal state of the environment, which is a
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guarantee of ecological safety of Ukraine, requires the scientific analysis
of issues aimed at streamlining the system and activities of executive
authorities that have the appropriate authority to ensure the country’s
environmental security.

By definition, reference and dictionary literature, the term
“competence” comes from the Latin “competentia” (management, ability,
affiliation with the law) and represents a set of subjects of jurisdiction,
functions, powers, rights and responsibilities of the executive body, an
official. Consequently, the term “competence” is generally associated with
the scientific community with the notion of “authority”.

Based on the foregoing, we must make such interim conclusions
regarding the content of the concept of “competence”. 1. The term
“authority” is not a synonym of competence, it is an integral part of it.
2. The structure of the competence of the state body, in addition to the
powers, which is understood as the set of normatively enshrined rights and
responsibilities, include “subjects of jurisdiction”, that is, the range of
issues that the relevant body decides through the implementation of the
respective rights and responsibilities, as well as “limits activity” -
the spatial framework, in which rights and responsibilities are exercised
over certain subjects of command. 3. Inclusion in the structure
of the competence of the forms and methods of the body’s activity is
considered incorrect, as they are an external expression of the exercise of
authority, as well as methods and methods of such implementation,
respectively. The same applies to functions, goals, tasks, because they are,
along with the competence, part of a more general notion — “the legal
status of a public authority”.

The system of central bodies of executive power, the activities of
which are directed and coordinated by the Cabinet of Ministers of Ukraine
directly and through appropriate members of the Cabinet of Ministers of
Ukraine, is as follows: 1) the Cabinet of Ministers of Ukraine — the State
Inspection of Nuclear Regulation of Ukraine; 2) through the Vice Prime
Minister of Ukraine — Minister of Regional Development, Construction
and Housing and Communal Services — State Architectural and
Construction Inspection of Ukraine; 3) through the Minister of Agrarian
Policy and Food: the State Service of Ukraine for Geodesy, Cartography
and Cadastre; State Service of Ukraine for Food Safety and Consumer
Protection; State Agency of Fisheries of Ukraine; State Forest Resources
Agency of Ukraine; 4) through the Minister of Ecology and Natural
Resources: the State Service of Geology and Subsoil of Ukraine; State
Agency of Ukraine for the management of the exclusion zone; State
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Agency of Water Resources of Ukraine; State Ecological Inspection of
Ukraine; 5) through the Minister of Infrastructure: the State Aviation
Service of Ukraine; State Service of Ukraine on Transport Safety; State
service of sea and river transport of Ukraine; 6) through the Minister
of Internal Affairs: the State Service of Ukraine for Emergencies®.

The Ministry of Agrarian Policy and Food of Ukraine has the
authority to formulate and implement state policy in the following areas:
a) national agriculture and food security, livestock farming, plant growing,
rural development, gardening of the food and processing industry; b) fish
and fish industry; c) the protection, use and reproduction of aquatic
biological resources, forestry and hunting, veterinary medicine, safety and
quality of food products, in the areas of quarantine and plant protection;
d) land relations, land management, state supervision (control) in the agro-
industrial complex.

The Ministry of Infrastructure of Ukraine approves requirements
for the use of buses by types of connections, modes of movement and
length of routes, according to parameters of passenger capacity, comfort,
technical and ecological indicators; carries out methodical management
of economic entities belonging to the sphere of its management in
relation to the fulfillment of the requirements of the technological and
fire safety requirements, as well as control over the fulfillment of these
requirements.

The Ministry of Regional Development, Construction and Housing
and Communal Services: a) ensures the formation and implementation
of policies for the improvement of settlements, the management of
domestic waste; b) approves the procedure for monitoring the quality
of drinking water and the technical state of objects of centralized drinking
water supply, methodical recommendations for monitoring the processes
of flooding of cities and towns of urban type; c) adopt regulatory and
regulatory documents on architectural and construction control and
supervision; d) provides, within the limits of the powers stipulated by
law, normative, scientific, technical and expert support of construction
works at the Shelter and other facilities of the Chernobyl Nuclear Power
Plant, etc.’

® TIpo onTHMi3alil0 CHCTEMH LEHTPANBHAX OpraHiB BMKOHABYOI Biamy : IlocTaHOBa
Kab6inery Minictpis Ykpaiau Big 10.09.2014 Ne 442, URL.: http://zakonO.rada.gov.ua/laws/
show/442-2014-%D0%BF.

"Tpo 3arBepmienns Ilomoxkenns npo MIHICTEPCTBO pEriOHATBHOTO PO3BUTKY,
OyIIBHHIITBA Ta XHUTJIOBO-KOMYHaJIbHOTO Tocrogapcta : IlocranoBa Kabinery MiHicTpiB
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The ministries carry out the following groups of powers to ensure
the country’s environmental safety: rule-making powers; organizational
credentials; information authority; permit-license privilege; control powers.

Activities of the State Inspectorate for Nuclear Regulation of Ukraine
are directed and regulated directly through the Cabinet of Ministers of
Ukraine. Ensuring the national nuclear safety is directly related to
environmental safety. Violation of the normal functioning of nuclear
facilities can have a significant impact on the ecology and health of the
population of Ukraine.

The maintenance of the proper regime of water bioresources is
provided by the State Fisheries Agency of Ukraine, which is also
responsible for the implementation of state policy in the field of protection,
use and reproduction of water bioresources, regulation of fishing, safety
of navigation of vessels of the fleet of fisheries.

The State Aviation Service, which implements state policy in the field
of civil aviation and airspace use of Ukraine, has one of the tasks to
implement comprehensive measures to ensure environmental safety.
For this purpose, in particular, it organizes and controls, within the limits
of the powers provided by law, the subjects of aviation activity and airport
operators in respect of compliance with the aviation rules of Ukraine
in terms of ensuring the environmental safety of civil aviation®.

In September 2017, the State Service for Marine and River Transport
of Ukraine was created by a resolution of the Cabinet of Ministers of
Ukraine. We emphasize that this resolution enters into force from the day
of its publication, except for paragraphs 1, 2, 5-7 and amendments
approved by this resolution, which come into force simultaneously with the
act of the Cabinet of Ministers of Ukraine on the possibility of ensuring the
implementation of the powers of the State Service of Marine and River
Transport of Ukraine and performance of functions. Instead, such an act
had not been issued before. In the event of its adoption, some of the powers
of the State Service of Ukraine on Transport Security will be assigned to
this service, but in terms of functioning of sea and river transport.

On the basis of the above, one can say that the central executive bodies
of the lower level (services, agencies, inspections) have so-called nation-
wide territorial competence, since their powers are exercised throughout the

VYxkpaiau Bim 30.04.2014 Ne 197. URL: http://zakon3.rada.gov.ua/laws/show/197-2014-%
D0%BF.

8 [Tpo 3atBepmxenns Ilonoxenns mpo JlepkaBHy aBiariiiHy ciyx0y Ykpaiau : Ilocra-
HoBa Kabinery MinictpiB Ykpainu Bin 08.10.2014 Ne 520. URL: http://zakon2.rada.gov.ua/
laws/show/520-2014-%D0%BF.
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territory of Ukraine, with the exception of the State Agency for the
Management of the Exclusion Zone, since it has clearly defined the
boundaries of territorial action, as regards subjects of jurisdiction, are the
bodies of sectoral competence, since their rights and obligations must be
implemented in certain areas of environmental protection and At the same
time, the State Environmental Inspectorate can be considered as the body of
inter-branch competence, since its powers are extended to several spheres of
the public sphere (social, environmental, social, and environ-
mental). relations that are part of the subject of environmental safety.

In May 2017, the Cabinet of Ministers of Ukraine adopted the
Concept for reforming the system of state supervision (control) in the field
of environmental protection. According to this document, Ukraine is
proposing the creation of a single integrated state body for environmental
monitoring and supervision (control) instead of the existing State
Environmental Inspectorate®.

On the basis of the foregoing, we shall conclude that in order to
optimize the system of central executive authorities and their competence
regarding the provision of environmental safety in Ukraine, a single state
body for monitoring and control should be created — the State Service for
Ecological Safety of Ukraine, since it is ecological safety that is more
integrated with the term containing as components of the protection of the
environment, as well as other social relations that may be violated as a
result of violations of established environmental regimes and use of natural
resources. In addition, such a move will be in line with the provisions of
the Coalition Agreement, which stipulates the need for the creation of a
single environmental supervisory authority and the transfer of all its
control functions to the requirements of Directive 2010/75/EC on industrial
emissions (Integrated Pollution Prevention and Control ) and Directive
96/82/EC on the control of risks of accidents due to hazardous substances,
as amended by the Directive 2003/105 / EC and Regulation (EC)
No 1882/2003".

The future structure of this body may be taken as a basis for the
provisions of the Concept for reforming the system of state supervision
(control) in the field of environmental protection as of 31.05.2017

% Tlpo cxBamenns Kommenmii pehOpMyBaHHS CHCTEMH JEpKABHOTO HATIISLY
(KOoHTpONIO) y cdepi OXOPOHHM HABKOJHUIIHBOTO MPUPOJHOrO cepenoBumna : IlocranoBa
Ka6inery Minictpie Ykpainu Big 31.05.2017 Ne 616-p. URL: http://zakon2.rada.gov.ua/
laws/show/616-2017-%D1%80.

VYroma npo Koaminito pgenyrarcekux ¢pakmiii «E€Bponeiicbka YkpaiHa» Bif
27.11.2014. URL.: http://zakon0.rada.gov.ua/laws/show/n0001001-15.
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(10 interregional territorial bodies of the Service and 27 special regional
inspection offices in their composition). Moreover, one should be careful
about the issue of marine environmental inspections, because the
protection of the marine environment has its own specificity, and marine
ecosystems are particularly sensitive to man-made influences, human
activities. For this purpose, separate departments for the protection of
marine areas should be maintained within the State Environmental
Service.

It is also necessary to transfer the authority to the newly created
service to monitor the state of environmental safety and the environment.
Currently, in the existing system of state bodies, the monitoring of such
monitoring has been formally misunderstood among 11 bodies; instead,
there is no body that would directly monitor the monitoring itself.

We believe that, in addition to the powers to monitor the state of
environmental safety and the environment, the State Environmental
Service should have rights and obligations to coordinate such monitoring at
the local (regional) level. Formally, this direction of work belongs to the
Ministry of Ecology and Natural Resources, but in the absence of relevant
territorial bodies it does not. From this follows another component of the
competence of the service — the organization and implementation of the
interaction of the Ministry of Ecology and Natural Resources, services and
profile departments of regional state administrations in the implementation
of environmental protection measures and monitoring of the state
of environmental safety and the environment at the regional level.

At the regional level, local authorities often adopt a variety of regional
environmental programs, but often their effectiveness is questionable.
Consequently, it may be proposed to include in the powers of the State
Service for Environmental Safety the right to coordinate and evaluate the
effectiveness of local environmental measures on the criterion of their
impact on environmental safety in the region, and not on the fact
of spending budget funds.

On our opinion, it would be expedient to add to the scope of the
competence of the State Architectural and Construction Inspectorate in
the implementation of the national standards of “green (ecological)
construction” and, accordingly, control over their compliance. Such
work can be carried out in conjunction with the relevant regional
subdivision of the State Environmental Protection Service of Ukraine.
On this occasion, it should be noted that for the last several years, green
(environmental) construction has been massively implemented on the
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world market, and in 2016 Ukraine has entered the World Council on
“green construction” ™.

Specialists note that the advantages of this type of activity for the
ecology of a country or separate region are: 1) significant reduction
of greenhouse gas emissions, garbage and contaminated waters;
2) the expansion and protection of the natural habitat and biological

diversity; 3) conservation of natural resources.

3. Administrative and legal principles of activity
of local state administrations and bodies of local self-government
on ensuring of ecological safety of Ukraine

Under the administrative and legal principles of the activities of local
state administrations and bodies of local self-government, the provision
of environmental safety of Ukraine should be understood as a set
of administrative and legal norms that are enshrined in legislative and
subordinate acts of Ukraine, which define the main tasks, principles,
powers, forms and methods of activity of local authorities executive power
and local self-government to ensure the ecological safety of Ukraine, and
also serve as the basis for their legal status and body ted in the overall
functioning entities ensuring environmental security.

The Law of Ukraine “On Local State Administrations” specifies and
extends these powers. The norms of this law are the basis of the
administrative and legal status of local administrations, which consists,
first of all, in the fact that they are entrusted with the administration
of organizational and regulatory powers in this area, ensuring the
implementation of environmental legislation, the implementation
of general control over the implementation of state policy in the field
of environmental security in the territory the corresponding administra-
tive-territorial unit (region, district).

In order to ensure the transfer of authority from the territorial bodies
of the Ministry of Environmental Protection, the regional, Kyiv and
Sevastopol city state administrations in the local state administrations
created structural units of ecology and natural resources in accordance with
the Resolution of the Cabinet of Ministers of Ukraine dated March 15,
2013, No. 338 “On increasing the limit number workers of regional, Kyiv
and Sevastopol city state administrations” and the resolution of the Cabinet

1 Benene» OymiBHUIITBO B YKpaiHi: onHiI€l eHeproeeKTUBHOCTI 3amMajo.

URL:  https://www.vectornews.net/exclusive/19131-zelene-budvnictvo-v-ukrayin-odnyeyi-
energoefektivnost-zamalo.html.
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of Ministers of Ukraine of April 18, 2012 Ne 606 “On approval of the
advisory lists of structural subdivisions of the regional, Kyiv and
Sevastopol city, district, district in cities of Kyiv and Sevastopol state
administrations”.

It should also pay attention to the content of the provisions on the
structural units of regional state administrations in various areas.
Analyzing them, we can observe the ambiguity of some of the provisions.

The Resolution of the Cabinet of Ministers of Ukraine No. 887 of
September 26, 2012, on approving the Model Regulations on the structural
subdivision of the local state administration’” notes that the structural
subdivision is subordinated to the head of the local state administration, as
well as accountable and controlled by the relevant ministries and other
central executive bodies. At the same time, some provisions on structural
subdivisions of local state administrations that exercise powers in the field
of ecology and natural resources have not been updated. Thus, the
Department of Ecology and Natural Resources of the Zhytomyr Regional
State Administration is accountable and subordinate to the head of the
regional state administration, accountable to the Ministry of Ecology and
Natural Resources of Ukraine, the Department of Ecology and Natural
Resources of the Chernihiv Regional State Administration is subordinate to
the head of the regional state administration, and also accountable to the
Ministry of Ecology and Natural Resources Ukraine, Department of
Ecology and Natural Resources of Ivano-Frankivsk Regional State
Administration subordinate to the head of regional administration and is
accountable to the Ministry of Ecology and Natural Resources of Ukraine.
On the basis of the examples given, we believe that the provisions on the
structural subdivision of the local state administration responsible for
implementing the state policy in the field of ecology and natural resources
require unification in accordance with the Resolution of the Cabinet
of Ministers of Ukraine No. 887 of September 26, 2012.

Consequently, the administrative and legal forms of activity of the
mentioned divisions are the publication of normative acts (orders of
departments, departments), issuance of permits, approval of draft
regulations and other documents of administrative and permitting nature.

Local governments, representing the respective territorial
communities, as well as the common interests of territorial communities of

12 [Ipo 3arBepmxeHHss THMIOBOTO MOJOKEHHS MPO CTPYKTYPHHH MiAPO3ILT MiCIIEBOT
nepxkaBHoi anminictpaii : [TocranoBa Kabinery MinictpiB Ykpainu Bin 26.09.2012 Ne 887.
URL.: http://zakon0.rada.gov.ua/laws/show/887-2012-%D0%BF.
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villages, settlements, cities, and exercising on their behalf and in their
interests the functions and powers of local self-government, are village,
township, city, region and district councils. These councils have executive
bodies that are supervised and accountable to relevant councils, and, with
regard to the exercise of powers delegated to them by executive authorities,
are also under the control of the relevant executive bodies™.

The peculiarity of the organization of work of local self-government
bodies is that it is carried out in the form of sessions consisting of plenary
meetings of the council, as well as meetings of permanent commissions of
the council. Consequently, with regard to the implementation of state and
regional policy in the field of environmental security, they are addressed at
relevant plenary meetings of the council, in particular, they include:
1) approval of targeted programs for the provision of environmental safety
and protection of the environment; 2) making decisions on the organization
of territories and objects of the nature reserve fund of local importance and
other territories subject to special protection; 3) making suggestions to the
relevant state bodies regarding the declaration of natural and other objects
of ecological value, natural monuments protected by law, decisions on
announcements in places of mass reproduction and growing offspring of
wild animals with a “season of silence” with a restriction economic activity
and extraction of objects of fauna; 4) the provision in accordance with the
law of consent for placement in the territory of the village, settlement, city
of new facilities, including places or objects for the placement of waste, the
field of environmental impact of which, in accordance with the regulations
in force, includes the territory concerned; 5) approval in accordance with
the established procedure of local city-planning programs, general plans of
development of the corresponding settlements, other city-planning
documentation.

At first glance it may seem that the issues of urban planning are not
related to the provision of environmental safety. Instead, according to the
provisions of the Law of Ukraine “On Environmental Protection”,
planning, accommodation, development and development of settlements
are carried out by the decision of local councils taking into account the
environmental capacity of the territories, adherence to the requirements of
environmental protection, rational use of natural resources and

B Mlpo wmicuese camoBpsyBamus B VYkpaini : 3akon VYkpaimm Bix 21.05.1997

Ne 280/97-BP. URL.: http://zakon2.rada.gov.ua/laws/show/280/97-%D0%B2%D1%80.
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environmental safety™. In developing general plans for the development
and placement of settlements, rural, city and city councils establish a
regime for the use of natural resources, environmental protection and
environmental safety in suburban and green zones, in agreement with local
councils in whose territory they are located, in accordance with the
legislation of Ukraine™.

The specified powers of local self-government bodies in ensuring
environmental safety and environmental protection are specified in the
sectoral laws regulating the issue of a safe environment. The main result
of the work of village, settlement and local councils is the approval
of regional programs of ecological safety, protection and protection
of the natural environment and control over their implementation.

Consequently, executive bodies of local councils carry out admi-
nistrative and administrative functions, use such forms of administrative
activity as publication of administrative acts, approval of draft permits,
establishment of environmental restrictions, perform supervisory functions
regarding the subjects responsible for the implementation of decisions
of the local council in the field of environmental protection , state and local
environmental programs.

To ensure the activity of executive committees of local self-
government bodies, the so-called apparatus of the executive committee is
formed consisting of departments and departments that organizationally
ensure the preparation of documents on environmental issues, monitor the
progress of the implementation of state and regional environmental
programs on the territory of the relevant council, and carry out permitting
and conciliation activities.

CONCLUSIONS

The supreme bodies of state power are responsible for the formation
of normative and legal and organizational grounds for the implementation
of state policy in the field of environmental safety. The main task of the
Verkhovna Rada of Ukraine is the adoption of laws in the areas of ecology,
environmental protection, nature management. An important direction of
the activity of this body is the implementation of parliamentary control

14 E€mens JI. O. AIMIHICTPAaTUBHO-TIPABOBI 3acaad MisUTBHOCTI OPTaHIB MiCIIEBOTO
CaMOBPSITYBaHHS 11010 3a0€3MEUYCHHS €KOJIOTIYHOI Oe3MeKu JepxkaBu. Bicnux Xapriscvkozo
HayioHanbHo20 yHisepcumemy eHympiwinix cnpag. 2017. Ne 2. C. 127-137. C. 130.

[Ipo 0XOpOHY HABKOJHUIIHHOTO MPHUPOJHOTO CEPEeNOBHUINA : 3aKOH YKpaiHU
Big 25 uepBHA 1991 poky Ne 1264-XIl. Bioomocmi Bepxosnoi Paou Yxpainu (BBP). 1991.
Ne 41. Cr. 546.
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over the provision of environmental rights of citizens, which is carried out
by the Commissioner of the Verkhovna Rada of Ukraine on Human Rights.
The Verkhovna Rada’s control powers are realized through the mechanism
of deputy requests and appeals. The President of Ukraine ensures the
protection and implementation of environmental rights and freedoms of
citizens, directs the efforts of central and local executive authorities to
ensure the country’s environmental security, environmental protection, the
organization of rational nature management, and the preservation of the
nature reserve fund. The Cabinet of Ministers of Ukraine (governmental
committees, separate units of the Government, special coordination bodies
responsible for national environmental safety) as the subject of
management in the field of ensuring the national environmental safety
implements  normative, organizational and control  functions.
The peculiarities of the implementation of these functions were
characterized, which allowed to draw attention to the importance of
observance of the principle of openness and transparency in the activities
of the Cabinet of Ministers of Ukraine in relation to the activities of its
structural divisions, whose subject matter is the implementation of state
policy in the field of environmental safety. The system of central bodies of
executive power, which has the competence to ensure the national
ecological security, includes ministries and other central executive bodies
(services, agencies, inspections). Ministries provide for the formation and
Implementation of state policy on certain aspects of environmental safety.

SUMMARY

The article deals with description of the administrative and legal
status of the subjects of management in the field of ensuring ecological
safety of Ukraine. The directions of improvement of the activities of the
Verkhovna Rada of Ukraine and its institutions are outlined, in particular
by supplementing the norms of the current Constitution of Ukraine in
terms of clearly defining the powers of the Parliament and the content of
the national legislation on the field of environmental safety. The authority
of the President of Ukraine as the subject of management in the field of
ensuring environmental safety is described, which he personally
implements through his legal status or through the subsidiary body of the
Administration of the President of Ukraine or the National Security and
Defense Council, which he heads. The powers of the Cabinet of Ministers
of Ukraine and its structural subdivisions are considered and appropriate
organizational and normative measures are proposed that will increase the
openness and transparency of the activities of this higher executive
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authority in relation to ensuring environmental safety. The main task of
local state administrations and bodies of local self-government in the field
of environmental safety is disclosed within its competence and in the
interests of the population of the respective administrative-territorial unit.
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CONSTITUENT POWER AND THE RIGHT
TO RESIST OR WHAT HAPPENED TO THE UKRAINIAN
CONSTITUTION IN 20147

Boryslavska O.

INTRODUCTION. WHAT HAPPENED? SHORT HISTORY

Today, several years later, the events that took place in Ukraine in
2013-2014 still remain significant for the political, legal and, most
importantly, constitutional development of Ukraine. At the same time, they
are still at the centre of legal and philosophical discussions. These
discussions centred on what happened to the Ukrainian Constitution in
2014 from the legal rather than the political point of view. Was it the way
of exercising constituent power or perhaps a kind of the arbitrariness of the
Parliament? Was it a political step or a juridical one as well? Was it the
way of the right to resist exercising and, then, what is their interrelation?

Many unanswered questions make us return to the above events over
and over again. Maybe one of the reasons why they have not yet been
resolved is that the Constitutional Court of Ukraine abstained from this
despite having at least several possibilities for doing this when adjudicating
and enacting judgments in several cases. Some cases are still pending
before the Constitutional Court, including the one on the constitutional
submission of the former President of Ukraine®, who directly challenged
the 2014 Law on the deprivation of V. Yanukovych the title of President of
Ukraine®. It is important to understand that the law was adopted in
conjunction with other landmark acts of the Revolution of Dignity: Law on
the Reinstatement of Certain Provisions of the Ukrainian Constitution of
February 21, 2014° Verkhovna Rada resolution on the text of the

! Konstytutsiine podannia Prezydenta Ukrainy shchodo vidpovidnosti Konstytutsii Ukrainy
(konstytutsiinosti) Zakonu Ukrainy ,,Pro pozbavlennia V. lanukovycha zvannia Prezydenta
Ukrainy” vid 4 liutoho 2015 roku Ne 144-VIIl. URL: http://www.ccu.gov.ua/novyna/
konstytuciyni-podannya-za-stanom-na-29-chervnya-2016-roku (in Ukrainian).

2 Zakon Ukrainy “Pro pozbavlennia V. Yanukovycha zvannia Prezydenta Ukrainy”
vid 4 liutoho 2015 roku Ne 144-VIIl. URL: https://zakon.rada.gov.ua/laws/show/144-19
(in Ukrainian).

3 Zakon Ukrainy "Pro vidnovlennia dii okremykh polozhen Konstytutsii Ukrainy" vid
21.02.2014 Ne742-VI1. URL.: https://zakon.rada.gov.ua/laws/show/742-18 (in Ukrainian).
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Constitution of Ukraine (in connection with the renewal of its provisions)*
and Verkhovna Rada Resolution On Responding to the Facts of Violation
of an Oath by the Judge of the Constitutional Court®.

A full understanding of the problem under consideration requires a
brief description of the modern constitutional history of Ukraine. The
constitutional process after the proclamation of the state sovereignty of
Ukraine was quite lengthy and complex. This was largely due to a certain
struggle between the ideologies of socialist-Soviet and liberal-democratic.
The difficulties were exacerbated by the composition of the Verkhovna
Rada of that (second) convocation, which was mainly staffed by the
representatives of the former Communist Party who were the bearers of the
respective ideology?®.

After years of debate and various political events, the Constitution of
Ukraine was adopted by the Parliament on June 28, 1996. Despite its
shortcomings, it was consistently operating for eight years. The first
amendments to the Constitution were made in December 8, 2004 as a
result of the events that became known as the “Orange Revolution”, when
the society did not recognize the officially announced results of the
presidential elections. Therefore, the two laws amending the Constitution
and holding the third round of the presidential elections between the two
candidates who received the most electoral votes in the first round were
simultaneously adopted by the so-called “package” voting. It should be
noted that the adoption of the Law on Amendments to the Constitution was
a gross violation of the procedures analysed in detail in the opinion of the
Venice Commission’. This became the formal basis for the abolition of the
constitutional reform in 2010.

Nevertheless, the submission to the Constitutional Court had been
brought in before, but in 2008 the Court refused to hear the case, referring

% Postanova Verkhovnoi Rady Ukrainy "Pro tekst Konstytutsii Ukrainy v redaktsii
28 chervnia 1996 roku, iz zminamy i dopovnenniamy, vnesenymy zakonamy Ukrainy vid
8 hrudnia 2004 roku Ne 2222-1V.." vid 22.02.2014. URL: https://zakon.rada.gov.ua/
laws/show/750-18 (in Ukrainian).

> Postanova Verkhovnoi Rady Ukrainy "Pro reahuvannia na fakty porushennia
suddiamy Konstytutsiinoho Sudu Ukrainy prysiany suddi" vid 24.02.2014. URL:
https://zakon.rada.gov.ua/laws/show/775-18 (in Ukrainian).

® People’s Deputies of Ukraine of the 2nd convocation (1994-1998). Data from
the official site of the Verkhovna Rada of Ukraine. URL: http://wl.cl.rada.gov.ua/pls/
radan_gs09/d_index_arh?skl=2 (in Ukrainian).

""Venice Commission Opinion on the amendments to the Constitution of Ukraine
adopted on 8.12.2004, adopted by the Commission at its 63rd plenary session, Venice,
10-11 June 2005. URL: https://www.venice.coe.int/webforms/documents/?pdf=
CDL-AD(2005)015-¢.
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to the fact that the Law on Amendments to the Constitution after its entry
into force becomes the integral part of the Constitution, and the Court does
not have the authority to revise the Constitution. After the presidential
elections in 2010, the Constitutional Court changed its legal position and
took into preceding the Law on Amendments to the Constitution in 2004. It
found it unconstitutional due to the violations of the aforementioned
procedures and reinstated the Constitution of 1996. This step of the
Constitutional Court was criticized as political rather than clear juridical
inland, as well as by the VVenice Commission.

Due to the events of late 2013 — early 2014, the Verkhovna Rada of
Ukraine again recognized the Constitution as amended in 2004 in force,
referring to the fact that the Constitution is an act of constituent power, and
amending the Constitution is within the competence of the parliament
(Section XIII of the Constitution), so the Constitutional Court which carried
its decision in 2010 went beyond its powers. This was not done by adopting
a constitutional law, as required by the section XIIl of the Constitution,
but by means of an ordinary law by simple majority of deputies. This law
that is the subject of much debate is the focus of this research.

1. Two approaches to interpreting the restoration
of the 2014 Constitution

The problem of restoring the 2004 Constitution of Ukraine in 2014, its
legality as well as legitimacy of the Basic Law at a whole is viewed from
different angles, in particular from the standpoint of the right to resist,
post-revolutionary legitimation, and political expediency, etc. In our
opinion, from a constitutional point of view, the answer to this difficult
question lies in the correlation between two principles that are important in
the doctrine and practice of constitutionalism — the rule of law and the
supremacy of the constitution. They, in turn, are treated differently,
depending on the principles of legal thinking: positivistic or naturalistic.
That is why these principles are the basis for two significant approaches to
interpreting the events related to the restoration of the 2014 Constitution as
well as their consequences.

Along with the existence of a number of theories of law — positivist,
metaphysical, sociological, psychological and others — it is generally
acknowledged that the main directions in the understanding of law are
naturalism and jus-positivism, and they “set the tone” in understanding the
nature and essence of constitutional and legal phenomena.

Naturalistic type of reasoning is based on the idea of the existence of
higher, permanent, state-independent norms and principles that embody
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reason, justice and which, regardless of their origin (God, human nature,
nature, etc.), limit the state in its activities and the creation of positive law.
As G. Ellinek points out, from the first moment when they began to think
about the nature of law at all, there was a belief in the existence of natural
law, the true power of which does not follow from any human
establishment, but which, on the contrary, is the highest norm for the
assessment of existing law®. It was the idea of state restriction that formed
the basis for the formation of constitutionalism, which testifies to its
affinity with naturalism. The emergence of constitutionalism as a doctrine
and its implementation in the form of relevant political and legal practice
occurred in the era of struggle against absolutism, when philosophers and
political figures appealed to natural human rights as the natural boundaries
of the monarch’s power. Thus, the notion of state power restriction by
natural law, primarily human rights, is fundamental in the content of
constitutionalism.

Regardless of the various directions within the framework of the
naturalistic approach, its essence in understanding constitutional
phenomena is that the constitution is not valuable in itself, but as an
effective means of restricting state power, guaranteeing individual
freedom, freedom of civil society, limiting state arbitrariness, and
preventing tyranny.

Naturalism draws attention not so much to the letter of law and
constitution as to their spirit: nature, principles, and purpose. Another
situation is related to positivism, which emphasizes formal aspects: written
norms and procedures. That is why a change of emphasis on understanding
the essence of constitutionalism from meaningful to formal occurred
during the period of domination in the social sciences, including
the jurisprudence of positivism (late 19th - early 20th centuries).
Constitutionalism gradually evolved from the doctrine of the ways and
forms of restricting state power in order to ensure individual freedom of
the doctrine of the constitution and the order of exercising state power
established by it.

Legal positivism is usually associated with great scepticism about the
ability to find rational and valid criteria of fairness in a system of values
and social rules. The most common assumption is that values and rules of
conduct are quite controversial, while there are no objective principles that
can be appealed in the event of such a contradiction.

® Ellynek H. (1905) Deklaratsiia pravs cheloveka y hrazhdanyna per. s nem. pod red.
Vormsa A.D. Moskva.
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2. Positivistic approach. rule of law as a rule of the law

In its classic form, positivism views law as a product of state will, the
activity of the state, reflected in normative acts. It requires strict adherence
to the law or prescription, especially to the letter rather than the spirit
of Constitution. Based on Kelsen’s theory of pure law, the positivist
approach in constitutionalism does not focus on the content of ideas, but
on the hierarchy of norms.

Kelsen considerers the constitution as a higher standard, which is
established and amended by a special procedure, but does not distinguish
its nature from ordinary law:

“A written constitution has the character of an objectively binding
rule if laws and regulations adopted thereunder are regarded as binding
legal rules”®.

Under the influence of his opinions for a long period of time
constitutional phenomena and processes were viewed from the perspective
of formal approaches. Therefore, formal conformity with the Constitution
was recognized as a greater achievement than compliance with the ideas of
law and justice. But the experience of fascist-nazi systems in Germany and
Italy in the early 20th century, which were based on the positivist
interpretation of the law and functioned generally in accordance with the
laws they produced, on the one hand, contributed to the revival of the idea
of natural law and, on the other, stimulated researchers to seek more robust
safeguards and new paradigms in law.

The interpretation of the events we consider from the perspective of a
positivist approach aims at analyzing compliance with formal law when
restoring the 2004 Constitution. At first glance, this approach is fully
justified, since it emphasizes compliance with the procedure established by
the Constitution for its amendment. However, it does not answer the whole
set of questions that arise in a complex, structured society that is either
liberal-democratic or merely trying to become one.

3. Jus-naturalistic approach
In its classical sense, proposed by the English constitutionalist Albert
Dicey, the rule of law has three components. First, it denies the
arbitrariness of the authorities, arbitrary or discretionary powers to enforce
coercion by prohibiting punishment or prosecution of a person, unless he
or she commits a violation of the law and solely on the basis of a court

% Kelzen Hans (2004) Chyste pravoznavstvo: z dod. Problemy Spravedlyvosti. Pereklad
z nim. O. Mokrovolskoho. Kyiv,Yunivers.
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judgment. Secondly, the rule of law provides for the equality of all, the
absence of any privileges or immunities of public officials; for actions
taken in the course of their official duties, they shall be held liable in the
ordinary procedure in ordinary courts. Third, the rule of law is the result of
the totality of “court decisions that determine the rights of individuals in
individual cases that have been proceeded by courts” *°.

In the modern sense, the rule of law in the English version provides
for the restriction of state power in favour of individual freedom and
human rights, and is based on the powerful interpretative and law-making
powers of the courts that establish such lawful restrictions. In the absence
of a written constitution, however, the rule of law works here. To a large
extent, as B. Tamanaha says, it works because of the “widespread and
indisputable conviction of the rule of law, the inviolability of certain
fundamental restrictions imposed to the state power, and not through the
functioning of specific legal mechanisms”**.

The idea of “rule of law, not a man” was transferred from England to
America, where it was embodied in the doctrine of “formal legality”.
Therefore, the American model of constitutionalism can be briefly
characterized by the concept of “the rule and stability of a written
constitution to guarantee individual freedom”. It was in the United States
for the first time that the supremacy of the Constitution as a fundamental
law was introduced. However, it became apparent later that the
understanding of the rule of law in its purely formal sense — as the rule of
written law — was quite dangerous. As Joseph Ratz noted,

“A non-democratic legal system, based on the denial of human rights,
on extensive poverty, on racial segregation, sexual inequalities, and
religious persecution may, in principle, conform to the requirements of the
rule of law better than any of the legal systems of the more enlightened
Western democracies. This does not mean that it will be better than those
Western democracies. It will be an immeasurably worse legal system, but it
will excel in one respect: in its conformity to the rule of law .

The modern doctrine of American constitutionalism is inherent in the
principles of the supremacy of the constitution and the rule of law in its
material sense. It means that:

19 Dicey A. V. Introduction to the Study of the Law of the Constitution. Indianapolis:
Libert%/ Classics, 1982. P. 102-114.

! Braian Tamanaha. Verkhovenstvo prava. Istoriia. Polityka. Teoriia. Kyiv,
Vydavnychyi dim “Kyievo-Mohylianska akademiia”, 2007. S.68-69. (in Ukrainian).

12" Josef Raz. The Rule of Law and its Virtue. Oxford, Clarendon Press; New York,
Oxford University Press, 1979. P. 212-214.
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“Rule of law, then, is not rule of the law, but a doctrine concerning
what the law ought to be — a set of standards, in other words, to which the
laws should conform. Merely because a tyrant refers to his commands and
arbitrary rulings as “‘laws’” does not make them so. The test is not what
the rule is called, but whether the rule is general, known, and certain; and
also whether it is prospective (applying to future conduct) and is applied
equally. These are the essential attributes of good laws—laws that restrain
but do not coerce, and give each individual sufficient room to be a thinking
and valuing person, and to carry out his own plans and designs”**.

The constitution itself is then interpreted on the basis of the ideas of
law (not the law) and through their prism. The material sense of the rule of
law is also common in Europe, especially after the Second World War.

The European model of constitutionalism is characterized by the
existence of a written constitution endowed with such qualities as its
supremacy and stability, as well as the rule of law represented by two
traditions: the rule of law and the legal state (Rechtsstaat in Germany).
Based on the legal traditions established here, the supremacy of the
constitution is interpreted taking into account its nature, and especially
when solving constitutional and legal problems that arise in practice.
It is important here to clarify not only the formal features of the supremacy
of the constitution, the procedure for its amendment, which, no doubt, are
extremely important, but also the nature of the primacy of this act.
After all, the constitution is superior not a priori, but as the result of its
constituent nature.

The doctrine of the constituent power states that it is the constituent
power of the people that is the supreme manifestation of sovereignty and
primary authority over all other powers (legislative, executive and
judicial). That is why public authorities are bound by the constitution
which has supremacy over other laws and legislation by virtue of its
constituent nature. This nature also explains such a feature of the
constitution as its high stability: since it is an act of the constituent power,
the procedure for amending it is much more complicated than the ordinary
legislative process and sometimes requires the direct will of the people as
the subject of primary power.

Thus, the purpose of adopting a constitution is to exercise the power
of the people, as well as to establish constitutional limits over the activity
of the state, its bodies and officials. Going beyond these boundaries will

13 James McClellan. (2000) Liberty, Order, and Justice: An Introduction to the Consti-
tutional Principles of American Government. (3rd ed.) Indianapolis: Liberty Fund. P. 350.
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inevitably lead to an encroachment on the sphere of individual freedom,
fundamental human rights and will be interpreted as state arbitrariness.
Therefore, the supremacy of the constitution is intended to guarantee and
ensure the principles of the relationships between human, people (society)
and the state, which are established in the constitution.

With regard to the rule of law in its continental European sense, there
are two traditions that are reflected in the formal (limited by the law) and
material (limited by law) interpretations of this principle. An attempt to
generalize and unify them was made by the Council of Europe Venice
Commission. Its Rule of Law Report states that the rule of law is a
fundamental value encompassing the totality of formal and substantive
features that provide for the consensus on the rule of law, as well as those
of the Rechtsstaat which are not only formal but also substantial
or material (materieller Rechtsstaatsbegriff). These are:

1. “Legality, including a transparent, accountable and democratic
process for enacting law;

2. Legal certainty;

3. Prohibition of arbitrariness;

4. Access to justice before independent and impartial courts,
including judicial review of administrative acts;

5. Respect for human rights;

6. Non-discrimination and equality before the law”**.

Thus, human rights and the prohibition of arbitrariness are important
components of the rule of law, along with legality and other formal and
substantive components. And when such arbitrariness becomes a reality
under the current constitution, it shows not only the violation of the so-
called social contract by the state, the principles of the relationship
between human, society and the state, which were reflected in it, but also
the rule of law. At the same time, the supremacy of the constitution,
combined with its stability, seems to preserve this state.

Thus, the supremacy of the constitution is its feature, which aims to
give the constitutional norms and principles a fundamental and stable
character in comparison with other legal acts and norms. In the context of a
constitutional state — a state that is truly restricted by human rights and
freedoms by constitutional means - the rule of law contributes to

14 \Venice Commission Report on the Rule of Law Adopted by the Venice Commission
at its 86th plenary session (Venice, 25-26 March 2011), CDL-AD(2011)003rev (article 41) //
[EnexTponnmii pecypc] Pexxum moctymy: http://www.venice.coe.int/webforms/documents/
?pdf=CDL-AD(2011)003rev-e.
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the stability of such a constitutional system, and through the exercise
of a restrictive function against the state, also to the rule of law.
At the same time, in cases of significant deviation from the constitutional
principles of government, usurpation of power or state arbitrariness, the
constitution does not carry out this mission; the legislation and the order
created on its basis are contrary to the law, and therefore people can
exercise their natural right to resist.

4. The right to resist

The right to resist oppression (the right to rebellion) is an integral part
of the doctrine of constitutionalism that accompanies it throughout the
history of existence. Political theory explores the right to resist, starting
with the first mention of its existence in ancient times. The peculiar
interpretations of this right are inherent in different societies of the Middle
Ages. In the Age of Enlightenment, when this right first appeared in
political and legal documents, its importance grew. However, the universal
recognition of the right of resistance by the international community came
in the twentieth century, which was reflected in its inclusion into
international legal acts. Thus, the preamble to the 1948 Universal
Declaration of Human Rights mentions the possibility, «as a last resort, to
rebellion against tyranny and oppression”, when human rights are not
protected by the rule of law™.

In the modern interpretation, the people’s right to resistance is seen as
a natural law (a component of the rule of law), a constitutional right
(enshrined in a number of constitutions of modern states), and the right of
the people, reflected in international legal acts™. Its origin is related to the
natural right of a person to protect himself from violence by any means.
The most striking natural character of the right to resist (rebellion) is
revealed in the US Declaration of Independence of 1776 (the right to
rebellion derives from natural rights, and in the case of unlimited
despotism, it is also the duty of the people), as well as in Article 33 of the
1789 French Declaration of the Rights of Man™.

> Universal Declaration of Human Rights, 1948. URL: https://www.ohchr.org/
EN/UDHR/Documents/UDHR_Translations/eng.pdf.

% pohrebniak S.P., Uvarova E.A. (2013) Soprotyvlenye uhnetenyiu. Vosstanye.
Revoliutsyia (teoretyko-pravovoy analyz v svete doktryner prav cheloveka). Pravo i
hromadianske suspilstvo. Ne2. S. 4-61.

" The Declaration of Independence, 1776. URL: https://history.state.gov/milestones/
1776-1783/declaration.

18 Declaration of the Rights of Man. Approved by the National Assembly of France,
August 26, 1789. URL.: https://avalon.law.yale.edu/18th_century/rightsof.asp.
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According to the doctrine of constitutionalism, public authorities must
be bound by certain restrictions designed to guarantee their legitimate
activity in accordance with constitutional principles and respect for human
rights. But if the restrictions stipulated by the constitution do not work, the
extreme measure remains — the people as the sovereign and the source of
power can resort to resistance and rebellion, in order to restore the
constitutional order. Such actions must be proportionate; in fact, according
to the German law philosopher Arthur Kaufman, this resistance (rebellion)
is different from the revolution, which always seeks to completely replace
the constitutional order with a new one™.

The right to resist is the last resort, and therefore it is considered
legitimate only in exceptional cases. The reasons for its implementation are
situations of so-called “significant legal alienation”, with the law or
practice of its application is radically and systematically different from the
will of the majority of the society®. It is necessary to distinguish the right
to resistance from various state coups, in which active actions (actually
resistance) are committed by persons who themselves are part of the state
mechanism?.,

The criteria of lawfulness and permissibility of the right to resist are
derived from its features, which were distinguished by the professors of the
University of Chicago in their study based on the analysis of empirical
material. These characteristics were attributed to the following:

First, the purpose of exercising the right to resist is to restructure the
existing regime or restore the constitutional order; secondly, a high
(unacceptable) threshold of abuse of power, which makes it impossible to
use of other legitimate means of struggle is a prerequisite for the exercise
of the right to resist; thirdly, when exercising the right to resist, an
alternative program of social development must be formulated (this is what
makes it different from protests)®.

19 Arthur Kaufmann. (1985-1986) Small Scale Right to Resist. New English Law Reviw.
P. 571-574.

22 Tom Ginsburg, Daniel Lansberg-Rodriguez, Mila Versteeg (2012) When to Overthrow
Your Government: the Right to Resist in the World’s Constitutions. The Law School the
University of Chicago, Public Law and Legal Theory Working Paper no. 406, November 2012.
P.1191-1192.

L pohrebniak S.P., Uvarova E.A. (2013) Soprotyvlenye uhnetenyiu. Vosstanye.
Revoliutsyia (teoretyko-pravovoy analyz v svete doktryner prav cheloveka). Pravo i
hromadianske suspilstvo. Ne2. S. 4-61.

22 Tom Ginsburg, Daniel Lansberg-Rodriguez, Mila Versteeg (2012) When to Overthrow
Your Government: the Right to Resist in the World’s Constitutions. The Law School the
University of Chicago, Public Law and Legal Theory Working Paper no. 406, November 2012.
P.1191-1195.
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So, let us now analyse the events that preceded the adoption on
February 21, 2014 of the Law on the renewal of certain provisions of the
Constitution of Ukraine on the basis of the aforementioned grounds and
signs of the people’s right to resist.

From 2010, former President V. Yanukovich pursued his policy that
demonstrated the course towards concentration of power. One on the first
and most important steps towards this was the formation of a
parliamentary coalition around the Party of Regions (presidential party).
According to the legislation (valid at that time) and its interpretation by
the Constitutional Court, only the parliamentary fraction was the subject
of coalition formation. But the Constitutional Court of Ukraine changed
Its previous opinion (as it was suspected, under pressure from the head of
the state) and recognised the right of individual deputies to join the
coalition. It was the way of creating the pro-presidential coalition in the
parliament which opened up opportunities for the excessive concentration
of powers by the President.

The continuation of this path was the formal renewal of the broad
constitutional powers of the President. Legally this was done in 2010 by the
decision of the Constitutional Court of Ukraine that declared the 2004 Law
on Amendments to the Constitution of Ukraine unconstitutional (it was
described at the beginning of this study). Although the Constitutional Court
had formal grounds for enacting such a judgement, as the 2004 Law was
adopted with gross violation of the procedure, it was obvious that the
judgment was aimed at giving the excessively wide authority to the
President. Presidential power became less restricted, and cases of abuse
became apparent. Added to this was the increasing arbitrariness of
investigators and law enforcement agencies, and society was clearly aware
of the injustice and inability of the state to protect everyone from it.

The latest manifestation of the presidential arbitrariness was the
refusal of the head of state to sign the Association Agreement with the EU
with a legally fixed foreign policy on European integration®. This caused a
peaceful protest of Ukrainian citizens, which, however, could not yet be
regarded as resistance or rebellion. However, further events, including law
enforcement actions against peaceful protesters (with a clear violation of
not only the principles of law, human dignity, but also the rules of current
legislation), as well as the adoption on January 16, 2014, of a package of
anti-legal laws, which significantly restricted constitutional human and

28 7Zakon Ukrainy "Pro zasady vnutrishnoi i zovnishnoi polityky" vid 08.07.2018 r.
URL.: https://zakon.rada.gov.ua/laws/show/2411-17 (in Ukrainian).

209



citizen rights, were the signs of “significant legal alienation” that arose
from the formation of a system of government with an excessive
concentration of power in the hands of the President. All this testifies to the
achievement of the “high threshold of abuse” of power, which is
unacceptable, and therefore, is a prerequisite for people to exercise their
right to resist.

The goal of the protesters was not only the resignation of the president
and the government, but also the formation of a new system of public
authority, which was supposed to be protected from usurpation and free
from corruption. Such somewhat idealized goals, however, were
formulated in the form of several claims to power, including the restoration
of the constitutional order envisaged by the 2004 Constitution of Ukraine.
Finally, the protesters proposed an *“alternative program of social
development”, which consisted of building a democratic state with human
and civil rights and freedoms, returning to a European integration course
with the introduction of European standards of social and state
development.

Thus, the abovementioned gives the reason to qualify the events of
November 21, 2013 — February 2014 (Revolution of Dignity), taking into
account their causes, prerequisites, content and orientation as the
realization by the Ukrainian people of the right to resist arbitrary power.

CONCLUSIONS

In the science of constitutional law, the supremacy of the Constitution
is usually regarded as an element of the rule of law. According to
S. Golovatyi, the principle of the hierarchy of legal norms, the content of
which is that the Constitution is endowed with the highest legal force, is an
element of the integral principle of the rule of law*. Professor
M. Kozyubra believes that it would be wrong to oppose the rule of law and
the supremacy of the constitution. In his view, the supremacy of the
constitution is one of the decisive components of the rule of law®.

We agree that in the context of evolutionary constitutional
development, with embodied in the constitutional text principles (or at
least the majority of them) being put into practice, whereby the actual
constitutional order corresponds to its main parameters declared in the

* Holovatyi S. (2011) Triada yevropeiskykh tsinnostei — verkhovenstva prava,
demokratiia, prava liudyny — yak osnova ukrainskoho konstytutsiinoho ladu. Pravo Ukrainy.
Ne 5. S. 159-174.

%% Koziubra M.I. (2012) Verkhovenstvo prava i Ukraina // Pravo Ukrainy. Ne 1-2.
C. 30-63.
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Constitution, the supremacy of the Basic Law rule facilitates the
implementation of the rule of law and is its element. At the same time,
practice shows that sometimes in the implementation of the Constitution
the ideas embodied in it are deformed, leading to the opposite effect:
authoritarian regime comes to power instead of democracy, while state
arbitrariness occurs instead of a constitutional state with protected human
rights and freedoms, etc. We believe that in such situations, the supremacy
of the Constitution protects neither the primary ideas of law, nor
incorporated in it the principles of the relationship between man, society
and the state, but the regime that actually emerged as a result of mutations
in its implementation. In such cases, we seem to choose between the
supremacy of the Constitution and the rule of law.

This is the situation, in our view, that occurred as a result of the
Revolution of Dignity 2013-2014. The neglect of the constitutional
prescriptions by certain state-government institutions, which became
systemic and comprehensive, the concentration of excessive powers by the
President testified to a gross violation of the principles of constitu-
tionalism; at the same time the supremacy of the constitution, combined
with its stability, “preserved” such a regime, preventing evolutionary
development of Ukraine as a constitutional state. This raises the question
of priority between the supremacy of the Constitution and its norms
regarding the procedure for amending the Constitution or the rule
of law and implementing the results of the right of the people to resist
arbitrary power. This example demonstrates that in such extraordinary
cases, in situations of non-evolutionary constitutional development, the
principles of supremacy of the Constitution and the rule of law may not
coexist peacefully.

In our view, the constitution and its procedures are only one element
of the constitutional system of the government, the purpose of which is to
guarantee human rights and freedoms, including the right to a just and
democratic government. However, if the state government ignores the
constitutional restrictions that lead to a justified exercise of the people’s
right to resist arbitrary power, then the rule of law should have priority in
such cases. Thus, the 2014 renewal of the 2004 Constitution of Ukraine
may be regarded as an effect of the rule of law (contrary to the supremacy
of the constitution), which, based on the doctrine of constitutionalism, is
possible as a result of the struggle against usurpation, resistance of a
political nation to arbitrary power, and can be applied to the restoration of
the constitutional system of government based on the will of the people.
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SUMMARY

Today, several years later, the events of the Revolution of Dignity that
took place in Ukraine in 2013-2014, still remain significant for the
political, legal and constitutional development of Ukraine, and are at the
centre of discussions. They centred on the issues of what happened to the
Ukrainian Constitution in 2014 from the legal rather than the political point
of view. Was it the way of exercising constituent power or perhaps a kind
of the arbitrariness of the Parliament? Was it a political step or a juridical
one as well? Was it the way of the right to resist exercising and, then, what
Is their interrelation?

This study is an attempt to review them through the interrelation and
correlation between the principles of rule of law and supremacy of the
constitution, as well as the constituent power and the right to resist. It is
concluded that the constitution (with the constituent power as its nature
and supremacy of the constitution as the result) is only one element of the
constitutional system of the government, the purpose of which is to
guarantee human rights and freedoms, including the right to a just and
democratic government. However, if the state government ignores the
constitutional restrictions that lead to a justified exercise of the people’s
right to resist arbitrary power, then the rule of law should have priority
in such cases.
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MEDIATION AS A MEANS OF DISPUTE RESOLUTION
IN THE FIELD OF HEALTH CARE

Senyuta I. Ya.

INTRODUCTION

The increasing number of conflicts in the field of health care catalyzes
the process of finding effective ways to resolve them in order to respect
human rights. The field of health care provision is particularly sensitive
because of the underlying values, primarily life and health. Expanding
legal instruments, including the implementation of alternative ways of
conflicts resolution, will serve to resolve disputes within a reasonable
timeframe, ensure procedural competition, a balance of extrajudicial and
judicial forms of rights protection.

Nowadays, the legal framework of Ukraine has been particularly
conducive to the alternative means of dispute resolution and has been
encouraging by a range of provisions to use not only judicial protection,
which may not always justify the aspirations of the relations on legal aid
provision actors in the field of health care, due to the complexity of
balancing interest and achieving justice, on the one hand, and, on the other,
due to the length and complexity of the process, reputational losses for
healthcare providers, and “pausing time” for patients. Part 3 of Art. 124 of
the Constitution of Ukraine stipulates that a mandatory pre-trial procedure
for the settlement of a dispute may be determined by law. The Parties shall
take measures for a pre-trial settlement of the dispute by agreement
between themselves or in cases where such measures are binding by law
(Article 16 of the Code of Civil Procedure of Ukraine (hereinafter — the
CPC of Ukraine). The national legal basis for restorative justice is Art. 46
of the Criminal Code of Ukraine (hereinafter — CrC of Ukraine), which
provides for the release from criminal liability in connection with the
reconciliation of the guilty with the victim, and Art. 468 of the Criminal
Procedure Code of Ukraine (hereinafter — the CrPC of Ukraine), which
provides for an agreement on reconciliation between the victim and the
suspect or accused. Lawyers and judges play an important role in the pre-
trial settlement. The lawyer facilitates pre-trial and extrajudicial settlement
of disputes between the client and other persons (Part 3, Article 8 of the
Rules of Attorney's Ethics, approved on 09.06.2017, as amended). Also, in
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Chapter 4 “Settlement of a court dispute” of the CPC of Ukraine
the algorithm of peaceful settlement of a dispute with participation of the
judge is fixed.

Doctrinal issues of alternative dispute resolution, including mediation,
have been the subject of study by numerous researchers (in parti-
cular, H. Haro, T. Vodopian, M. Inshyn, N. Krestovska, Y. Mykytyn,
K. Narovska, M. Sayenko), the works of whom form the basis of this
method of rights protection analysis with the projection on the scope
of medical care.

1. Mediation in the field of healthcare: notion and types

There has been a norm-design process in Ukraine on the development
of mediation laws, which still did not result in the adoption of the specific
law. The attention shall be drawn to a new draft, namely the draft Law on
Mediation No. 2706 of 28.12.2019', in which mediation means a
voluntary, extrajudicial, confidential, structured procedure during which
the parties, through a mediator (mediators), seek to resolve a conflict
(dispute) through negotiation. Art. 2 of this draft stipulates that mediation
may be conducted either before a court proceedings, arbitration court,
international commercial arbitration, or during court proceedings,
arbitration proceedings or during the execution of a court judgment,
arbitration tribunal or international commercial arbitration.

In view of the above, it should be noted that mediation can have both
non-jurisdictional and jurisdictional character, depending on its types, as
follows:

1) mediation as an extra-judicial form of rights protection, which is
exercised by the parties by applying to the mediator and entering into an
agreement on the results of mediation;

2) mediation within the judicial form of rights protection, which is
carried out in the process of entering into a settlement agreement (Article
207 of the CPC of Ukraine);

3) restorative justice: a) release from criminal liability under Art. 46
of the CrC of Ukraine at reconciliation of the guilty with the victim;
b) when concluding a reconciliation agreement between the victim and the
suspect or accused person (Chapter 35 of the CrPC of Ukraine);

4) mediation as a component of arbitration proceedings (Article 33
of the Law of Ukraine “On Arbitration Courts”).

! Mpoexr 3akony mpo Memiamito Ne 2706 Bix 28.12.2019 p. URL: http://w1.cl.rada.gov.ua/
pls/zweb2/webproc4_1?pf3511=67831.
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The benefits of resolving disputes arising from the health care
provision through mediation are the following:

a) flexibility of procedure;

b) voluntary involvement of the parties in mediation and possibility to
refuse it at any time;

c) confidentiality of information regarding the application of the
mediation procedure;

d) voluntary choice of mediator;

e) adjusting the timing of mediation, as both the party may refuse and
the mediator may declare it inappropriate to continue consultations;

f) maintaining good relations between the parties;

g) the obligation for the parties to execute the mediation agreement;

h) possibility to bring the case to the court in case of failure to comply
with the mediation agreement.

The principles of mediation under the draft Law No. 2706 include:

a) voluntariness;

b) confidentiality;

c) independence and neutrality of the mediator;

d) impartiality of the mediator;

e) self-determination and equality of rights of the parties to mediation.

While conducting research®> on mediation topics, the scientists
distinguish the following principles of mediation, dividing them into two
components:

1. Organizational principles which include: a) voluntariness;
b) awareness; ¢) neutrality; d) independence and impartiality.

2. Procedural principles, which include: a) confidentiality; b) equality
of rights; c) activity and self-determination; d) structureness.

It is important to draw attention to the agreement that is entered into
as the result of mediation. Under Art. 1 of the draft it is an agreement on
the settlement of a conflict (dispute) based on the results of mediation,
which means an agreement that captures the result of the agreement of the
parties to the mediation in an agreed form, taking into account the
requirements of the legislation in which the parties may go beyond the
subject matter of the conflict (dispute) that such an agreement does not
violate the rights or interests of third parties protected by law.

? Mepiartiss y npodeciiimiii ismpHOCTI foprcTa: miapyuHuk 3a pex. Harami Kpecrochkoi,
Jlyisu Pomananze. Exomnorisi. Oneca, 20109.
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The author's vision of the terms of the agreement, which can be
entered into between the participants of legal relations in the field of health
care provision in reconciliation is the following:

1) one of the most difficult issues is to plead guilty to a doctor who
believes that he or she has fulfilled his/her duties in full. In order for the
issue of guilt not to be a critical point that would be a barrier to entering
into the agreement, it would be appropriate not to insist and prescribe it in
the absence of compromise. The wording of the agreement can be as such:
“The Parties acknowledge that a dispute has arisen between them as to the
quality of the health care that has caused harm to the Party-1. Party-2
(physician), based on the principles of humanism and charity, charity and
compassion enshrined in the Code of Ethics of the Doctor of Ukraine,
adopted and signed on 27.09.2009, remembering that the main purpose of
the doctor's professional activity is to preserve and protect the life and
human health, recognizing the moral responsibility of the physician to
society for his or her professional activity, agrees to voluntarily
compensate for the damage caused to Party-1";

2) taking into account the convention principle of just satisfaction,
guaranteed in Art. 41 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (1950, ratified by Ukraine in 1997),
compensation should be prescribed for compensation for damage caused
by a conflict situation over the quality of care provided,;

3) in order to preserve business reputation and data that constitute
medical secrecy, it is appropriate to prescribe the “secrecy” of the terms of
the agreement. The terms of the Agreement may be revised as follows:
“The terms of this Agreement constitute confidential information and
cannot be disclosed by any of its Parties. Party-1 undertakes to stop any
dissemination of information about the circumstances of the dispute,
including not to contact the mass media, social networks, any state bodies,
local self-governments, enterprises, institutions, organizations.”;

4) Art. 525 of the Civil Code of Ukraine (hereinafter — the CC of
Ukraine) enshrines the prohibition of unilateral waiver of the obligation,
unless otherwise stipulated by the contract or law. Therefore, we consider
it expedient to prescribe the possibility of unilateral termination of the
agreement for failure to fulfill obligations with a possible statement of
provisions: “This Agreement may be terminated by one of the Parties by
unilateral termination of the Agreement in full due to a substantial breach
of its terms by the Party. In the event of termination of the Agreement, the
Parties have the right to demand the return of the obligation fulfilled.”
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Draft Law No. 2706 enshrines the conditions that should be contained
in the agreement based on the results of the written mediation, namely Art.
19 defines the following:

1) date and place of entering into the agreement;

2) parties to mediation and their representatives;

3) mediator (s), mediation agreement or mediation rules;

4) the obligations agreed by the parties to the mediation, the methods
and terms of their fulfillment, as well as the consequences of their non-
fulfillment or improper fulfillment;

5) other conditions determined by the parties to mediation.

2. Experience of mediation in the field of health care provision

in foreign countries

According to European Hospital and Healthcare Federation, in the
EU, mediation is becoming widespread because of its effectiveness,
efficiency and ability to decrease stress”.

The research of foreign practice of introducing different ways of
resolving conflicts is necessary both to improve national legislation, first of
all, given that the mediation law has been on the agenda for a long time, as
well as to find best practices for the protection of human rights in the field of
health care. The peculiarities of the functioning of the mediation institute in
different countries in order to form a national legal model shall be analyzed.

Slovenia

The Patients’ Rights Act® introduces mediation as a means
of resolving disputes between a patient and a provider of medical services.
The Commission for the Protection of Patients Rights offer mediation to
parties of disputes. In addition, Rules on mediation, regulating its
procedure, in the area of healthcare have been issued. They also determine,
for example, the conditions under which one may become mediator in the
area of healthcare and the control mechanisms concerning the provision
of mediation services in this area’. The Ministry of Health keeps a
database of mediators who work in the field of healthcare on the basis
of The Patients’ Rights Act.

3 Mediation in Health Care — European Hospital And Healthcare Federation. URL:
https://www.mediate.com/pdf/91_HOPE_Publication-Mediation_December_2012.pdf.

* Patients’ rights act. URL: http://www.varuh-rs.si/legal-framework/constitution-laws/
patients-rights-act/?L=6.

>The Slovenian legislation implementing the EU Mediation Directive. URL:
http://www.europarl.europa.eu/document/activities/cont/201105/20110518 AT T19582/
20110518ATT19582EN.pdf.

219



If the healthcare provider decides to offer mediation irrespective of
the Patient Rights Act, the costs of mediator and its payment is a matter
of agreement between mediator and mediation participants (mediants).

First hearing for the patient, whose rights were infringed, will be held
at healthcare provider’s. If at this stage the method of dispute resolution is
not chosen, the patient may file a request for treating the infringement of
his/her rights before the Commission of the Republic of Slovenia for
protection of patients’ rights. Mediation can be one of the potential
methods of dispute resolution between the patient and the healthcare
provider on this stage.

The quality of mediation shall be ensured via foreseeing the
requirements to the mediator in the field of healthcare and control
mechanisms. For example, the Association of Health Institutions of
Slovenia, that trains healthcare mediators, complies with standards formed
by MEDIOS: the Association of mediation organizations of Slovenia in
order to ensure the good quality of mediation services. Namely, to join
the training, candidate shall have (cumulatively)®:

- successfully completed the basic mediation training (100 teaching
hours);

- successfully completed at least one advanced mediation training
in the duration of at least 50 teaching hours (regardless of whether
the training enables obtaining a title or not) and

- at least 2 years of active mediating experience, 10 mediation cases
and at least 50 teaching hours of carrying out mediation.

Poland

According to Art. 113 of an Act on Medical Councils of 02.12. 2009,
both Screener of Professional Liability during an actual proceeding, and
medical Court during a proceeding before a medical court have a
possibility to direct a case to mediation with the consent of both parties or
from an initiative of a victim and an accused. A mediation proceeding
cannot last longer than two months, while this time is not included to the
time of an actual proceeding.

A mediator is a doctor chosen by Regional Medical Chamber, for one-
year cadence. The exception occurs, when the person performs duties
of Screener for Professional Liability, deputy Screener and a member of
amedical court’. (A doctor chosen as a mediator is a reliable person,

® Mediation in Health Care — European Hospital And Healthcare Federation. URL:
https://www.mediate.com/pdf/91_HOPE_Publication-Mediation_December_2012.pdf.

’ Agata Krawczyk-Kalitowska Mediation in Healthcare. URL: http://www.woiz.polsl.pl/
znwoiz/z75/9.%20Krawczyk-Kalitowska.pdf.
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however, when it comes to his impartiality because of the fact that he is
both a doctor and a mediator.)

The order of mediation proceeding, defined in the Criminal Procedure
Code, is as follows®:

1) receiving the information about the case by the mediator;

2) as soon, as information is received, the mediator contacts victim
and accused to establish a place of a meeting with each of them;

3) individual meetings with victim and accused to inform about an
essence and rules of a mediation proceeding and their rights;

4) a mediation proceeding in the presence of both parties;

5) entering into an agreement;

6) report from the course of a mediation proceeding and its results.

Belgium

In Belgium, mediation between patient (or relatives) and healthcare
providers concerning patient rights is foreseen by Law on patient rights of
22 August 2002 (art. 11) and Royal decree of 19 March 2007 on the
requirements for the mediator in hospitals. Law of 31 March 2010 on the
compensation for damage caused by healthcare (art. 8, 5) foresees
mediation between patient, healthcare providers and insurance companies
in case of damage caused by healthcare®.

In Belgium, there is an “internal” mediator for hospital care and
mental healthcare who is on the payroll of healthcare providers but is
independent (cannot take a position)™®. As to the other types of healthcare,
the mediation concerning patient rights is conducted by a governmental
authority, the Federal Ombudsdepartment, installed within the Federal
Patient Rights Commission. There is also a list of “official, authorized”
mediators in general affairs. However, the parties are not limited to the
official mediators, they can choose any of non-official ones.

In Belgium, mediation agreements and enforceable mediation
agreements are used in the case of general mediation. In contrast,
mediation proceeding or labor disputes do not require any documents,
because it is mainly an oral procedure.

Costs are covered by hospital or state budget (for non-hospital care).

® Criminal Procedure Code of Poland. URL: https://www.legislationline.org/
download/id/4172/file/Polish%20CPC%201997 am%202003_en.pdf.

¥ Mediation in Health Care — European Hospital And Healthcare Federation. URL:
https://www.mediate.com/pdf/91_HOPE_Publication-Mediation_December_2012.pdf.

Health Mediation models in the EU: Examples of good practices. URL:
https://eea.iom.int/sites/default/files/publication/document/Health_mediation_Models EU
IOM.pdf.
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In Belgium, specific requirements for mediators who work with
healthcare issues:

- higher education (however no university degree needed);

- cannot be related to the facts and persons of the complaint;

- Incompatibilities: member of hospital management committee,
hospital healthcare provider, active in a patient rights’ association.

The mediators shall work under the principles of professional secret,
independency and neutrality. However, their reliability and independence
of mediators tend to be questioned, due to the fact that the mediators are
directly employed from hospitals.

The main problematic issues concerning mediation in Belgium are
the following:

- the internal mediators cannot be unbiased because they are on the
payroll of the hospitals;

- lack of patients’ knowledge of existence of the mediation system;

- lack of a true mediation system for non-hospital care, except mental
healthcare.

Denmark

Healthcare providers shall offer mediation, a dialogue with patients
who have sent a complaint to the national patient complaint system. It is up
to the patient or the patient’s legal guardians to decide if they want to
undergo the mediation procedure. If the patient wants to participate in the
mediation, the healthcare provider has to organize the procedure within
4 weeks. Costs are fully borne by the healthcare provider.

In Denmark, the five regions (healthcare providers) have developed
different kinds of guidance for and e-learning material about how to obtain
a successful mediation/dialogue. At the end of the mediation session, the
representative of the healthcare provider has to fill out a form about the
outcome of the mediation. This form is sent to the national patient
complaint unit (Patientombuddet).

Estonia

In Estonia, there is no central system of dispute resolution: hospitals
have their own systems for resolving disputes between different parties,
and there is no legislation for healthcare matters. In case of any dispute
between different parties, the first step is to try to resolve the problems
internally in healthcare establishments'’. Then, independent mediators can
be involved. Mediation costs are fully borne by parties.

1 Mediation in Health Care — European Hospital And Healthcare Federation. URL:
https://www.mediate.com/pdf/91_HOPE_Publication-Mediation_December_2012.pdf.
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During mediation proceedings in hospitals or in the pre-court
mediation proceedings it is not possible for patients and patients’ relatives
to choose mediators, because the latter are assigned to them or there may
only be one mediator (in hospitals), for example the head of health services
quality management department.

The ways of dispute resolution may vary from one healthcare provider
to another. In general, given that between the parties shall be concluded an
agreement. In case of disputes concerning quality of services provided, the
negotiations of the first level are conducted between the victim and
healthcare provider. If they cannot reach an agreement, the patients have
the right to ask for expert opinion from Expert committee on quality of
health services. Nevertheless, the decision of the Committee is rather a
recommendation and cannot be enforced.

Bulgaria

As of 2007, the mediation programme in health was included into the
state policy. The state began to allocate to participating municipalities an
annual health mediation budget. The profession of mediator in the field of
healthcare is in the National Classification of Professions and the
government adopted an official job description for the position*.

In the majority of occasions, the mediator is a member of local
community, in order to perform his/her duties properly. The mediators
have a social function as well: they provide access to the social services
vulnerable/isolated ethnic minorities. The mediator in healthcare field is
not an administrator, but the ordinary employee, who works actively to
identify the most vulnerable and marginalized community members. He or
she initiates communication with local health and social institutions and
specialists, and offers them assistance™.

3. Restorative justice
The use of mediation in criminal proceedings is certainly justified
because of the peculiarities of bringing medical professionals to criminal
responsibility, which, for example, are caused by: 1) the limitation period
of liability, which expire, as a rule, before the judgment entry into force. It
Is worth noting that one of the most common articles in practice is Art. 140
of the CrC of Ukraine “Inadequate performance of professional duties by a

12 Mediation in Health Care — European Hospital And Healthcare Federation. URL:
https://www.mediate.com/pdf/91_HOPE_Publication-Mediation_December_2012.pdf.

3 Health mediation concept. URL: http://eurohealthmediators.eu/index.php?pagetype=
text&page_id=226&lid=2&organization_id=1.
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medical or pharmaceutical professional”, which according to Art. 12 of the
CrC of Ukraine includes: Part 1: the crimes of small gravity, and Part 2:
medium gravity; 2) the length of the pre-trial investigation, in particular
due to the numerous assessments of the quality of care and judicial review;
3) involvement of mass media, social networks in coverage of events.

First of all, the role of mediation in the application of Art. 46 of the
CrC of Ukraine “Release from criminal liability in connection with
reconciliation of the guilty by the victim” shall be revealed. In this aspect,
it is important to remember the following:

1. In the event of such grave consequences as death as a result of
improper health care, it is not possible to apply Art. 46 of the CrC of
Ukraine. Case No. 439/397/17" of the Grand Chamber of the Supreme
Court of 16 January 2019 states:

«60. The term *“victim” in Art. 46 of the CrC of Ukraine should be
understood in its criminal law meaning as a person who directly suffers
from physical, moral and / or proprietary damage as a result of criminal
offense or was threatened to suffer it.

61. If, as a result of a criminal offense, the victim is killed, then no
one else can express his or her will when dealing with issues related to
compensation for death in the form of grounds for dismissal of criminal
liability under Art. 46 of the CrC of Ukraine.

62. Damage in the sense of Art. 46 of the CrC of Ukraine should be
recoverable (by its nature). Death is an irreversible consequence.
Thus, damages in the form of death cannot be recovered or restored under
the Art. 46 of the CrC of Ukraine.

63. In the case of causing by a criminal offense harm in the form
of death of the victim, release from criminal liability in connection with
the reconciliation of the guilty with the victim (Article 46 of the CrC
of Ukraine) is not possible ™.

2. If any grave consequences other than death occur, mediation may be
used to reconcile the parties and to apply Art. 46 of the CrC of Ukraine. It
should be noted that the definition of grave consequences in the composition
of crimes against a person in the medical field in practice raises many
guestions. In Section 6.4. «Compositions of crimes against the life of a
person in the medical field» Summaries of the High Specialized Court of
Ukraine for Civil and Criminal Cases “On the judicial practice of criminal
proceedings for crimes against the life and health of a person for 2014” of

“Tocranosa Bemukoi Ilamarm BepxosHoro Cymy Bix 16 ciums 2019 p.
(crrpaBa Ne 439/397/17). URL.: http://reyestr.court.gov.ua/Review/79298600.
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03.06.2016, determined that grave consequences in the context of crimes
against the life and health of a person include death of a victim, injury,
infection with an infectious, serious or other illness, which significantly
affects the normal course of life of the victim and requires a long treatment,
get the victim grievous bodily harm, the occurrence of mental disorder or
disease, a significant deterioration of the health of individuals.

3. It is uswful to emphasize that when there are legal grounds for the
application of Art. 46 of the CrC of Ukraine, it is not necessary to agree
to the application of Art. 469 CrPC of Ukraine and conclude a
reconciliation agreement between the victim and the suspect or accused.
In Item 4 of the Letter of the High Specialized Court of Ukraine on Civil
and Criminal Cases “On Supplement to the Information Letter of the High
Specialized Court of Ukraine on Civil and Criminal Cases of 15.11.2012
No. 223-1679/0/4-12 “On Some Issues of Implementation of criminal
proceedings on the basis of agreements™ of 05.04.2013, Ne 223-558/0/
4-13" stated that in cases where criminal proceedings simultaneously
have grounds for the release of a person from criminal liability in
connection with reconciliation of the guilty with the victim provided for
in Art. 46 of the CrC of Ukraine, and for the purpose of imposing a
sentence on the defendant on the basis of an agreement between the
victim and the suspect / accused (agreement on conciliation was entered
into between the parties), the court, considering that the article of the
criminal law providing for such exemption from criminal liability is
compulsory, and taking into account established circumstances, should:

a) if there are grounds for dismissal from criminal liability in
connection with the reconciliation of the accused with the victim
(committing the first offense of a small gravity or negligence: a crime of
moderate gravity for the first time, compensation of the caused damage by
the accused to the victim or elimination of the damage caused and, as
evidenced, inter alia, by the victim’s consent to the release of the accused
from criminal liability on this ground, and the consent of the accused to
such release and closure of the proceedings on such grounds — to refuse in
accordance with paragraph 3 of Part 7 of Art. 474 of the CrPC of Ukraine
in approving the agreement on reconciliation and acquitting the accused of
criminal responsibility on the basis of Art. 46 of the CrC of Ukraine;

' JIuct Bumoro crienianizoBaHoro cyay YKpaiHu 3 posriisly UHBIIGHAX i KPUMiHATEHAX
cnpas «[Ipo monmoBHeHHs A0 iH(OpMarliitHoro sucta Bumoro crnermianizoBanoro cyny Ykpainu
3 pO3MIISAAY HUBUIBHUX 1 KpuMiHaIbHUX cripaB Bim 15.11.2012 Ne 223-1679/0/4-12 «IIpo mesiki
NUTaHHS 3/IHCHEHHS KPUMIHAIBHOTO MpPOBa/LKeHHS Ha miactasi yrom» Bin 05.04.2013 p.
Ne 223-558/0/4-13. URL.: https://zakon.rada.gov.ua/laws/show/v0223740-13.
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b) if there are grounds for dismissal from criminal liability in
connection with the reconciliation of the accused with the victim, if the
victim objects to such release, since the result of their reconciliation with
the accused is an agreement concluded between them, which stipulates a
specific punishment or states release from its completion with a test,
having checked the agreement for compliance with the requirements of the
CrPC of Ukraine, in the absence of grounds for refusal to approve it: to
adopt a sentence to approve the agreement and to appoint punishment
under an agreement entered into by the parties.

4. It should also be taken into account that if it is impossible to apply
Art. 46 of the CrC of Ukraine, but in the presence of the expiration of the
limitation period and the possibility of applying Art. 49 of the Criminal
Code of Ukraine, it is appropriate to use the mediation procedure for
reconciliation and redress. This conciliation process is aimed at preventing
civil litigation. Here is an example of case law, where there was a
combination of conciliation and the application of Art. 49 of the CrC of
Ukraine. On January 20, 2020, the Sykhiv District Court of Lviv ruled in
Case 464/2185/17*° to release PERSON_1 and PERSON_2 from the
criminal liability under Part 1 of Art. 140 of the CrC of Ukraine, based on
Part 1 of Art. 49 of the CrC of Ukraine in connection with the expiration of
the limitation period of criminal prosecution.

The body of pre-trial investigation found that in the period from
29.08.2016 to 05.09.2016, PERSON 1, being the head of the thoracic
department of the Oncocenter, bearing personal responsibility as the head
of the thoracic department, and PERSON_2, being in the position of the
doctor-resident centrist, improperly fulfilled their professional duties as a
result of their negligent attitude, namely: PERSON_4 made a decision in
conjunction with the PERSON_2, who performed surgery on PERSON_5
and the treatment to provide further treatment without chemotherapeutist
and radiologist; did not provide blood substitutes in a volume that could
compensate for possible blood loss after surgery, resulting in intra-pleural
bleeding of PERSON_5 was not compensated, which, on the background
of severe disease, led to the development of hemorrhagic shock with
impaired rheological properties of heart disease, which caused necrosis of
the intestinal walls, multiple organ failure and death; allowed premature
transfer of the patient PERSON_5 from the intensive care unit to the
thoracic ward. Due to the above violations committed by PERSON_1 and

®yxBana CuxiBcekoro paiiomsoro cymy M. JlsBoa Bix 20.01.2020 p.
(cripaBa 464/2185/17). URL.: http://reyestr.court.gov.ua/Review/87014360.
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PERSON_2 during the treatment of the patient PERSON _5, 05.09.2016 at
11.20 after the resuscitation, at the premises of the Lviv State Oncology
Regional Medical Diagnostic Center, the clinical death of the latter was
ascertained.

It should be emphasized that the victim and PERSON 1 and
PERSON_2 have reconciled themselves, have concluded a contract for
reconciliation and compensation of harm, therefore, the claim for compen-
sation of harm in the course of civil proceedings was no longer filed.

Attention is also drawn to the possibility of using mediation in
concluding a reconciliation agreement between the victim and the suspect
or accused, which is provided for in Art. 468 of the CrPC of Ukraine.

The attention shall be drawn to the key considerations when using
such a contractual instrument, reflecting the role of mediation, which can
of course be a prerequisite for reconciliation and agreement. The following
axiomatic positions are important:

1. An agreement on reconciliation can be concluded in the
proceedings of minor and moderate crimes, i.e., Part 1 and Part 2 of Art.
140 of the CrC of Ukraine is subject to the possible conciliation
agreements.

2. The following persons have the right to initiate a conciliation
agreement: a) the victim; b) the suspect / accused. An attorney, a victim’s
representative, a legal representative, or another person agreed by the
parties may also agree to enter into a conciliation agreement. The
involvement of an investigator, prosecutor or judge is forbidden in this
conciliatory initiative.

3. The conciliation agreement shall specify: a) the parties; b) the
formulation of the suspicion or charge and its legal qualification, indicating
the article (part of the article) of the CrC of Ukraine; ¢) material
circumstances of the relevant criminal proceedings; d) the amount of the
damage caused by the criminal offense, the period of its compensation or
the list of actions not connected with the compensation of the harm which
the suspect or accused is obliged to do in favor of the victim; e) the period
of action for the benefit of the victim; e) the agreed punishment;
g) the consent of the parties to the imposition of punishment or to the
imposition of punishment and exemption from serving his sentence;
g) the consequences of the conclusion and approval of the agreement;
h) consequences of non-performance of the agreement.

4. Often, there is more than one victim in a criminal case in the field
of healthcare. Therefore, an agreement can only be entered into with all the
victims at once. However, the requirements of the victim to the suspect /
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accused regarding the amount of damage inflicted by the criminal offense,
the period of its compensation or the list of actions not related to the
compensation of the damage that the suspect / accused is obliged to do for
each victim may differ. However, the punishment, their consent to the
imposition of such punishment or the imposition of punishment and release
from probation shall be agreed between the parties (all victims and the
suspect / accused). It should also be borne in mind that if several victims of
various criminal offenses are involved in the criminal proceedings
and agreement has not been reached with all victims, then an agreement
can be entered into with one or more victims. In such a case, a
conciliation agreement is being entered into with each victim individually,
and the criminal proceedings agreed upon by the parties are subject to
separate proceedings.

5. It also shall be noted that the court, before approving the agreement,
in particular: a) inquires the defendant about the possibility of fulfill the
obligations under the agreement, for example, to compensate the damage
caused as a result of a criminal offense in view of the amount and term of
the indemnity set out in the conciliation agreement; b) whether the
agreement is voluntary and whether the parties have actually reconciled.
If the above facts are not confirmed, the court refuses to approve
the agreement.

CONCLUSIONS

Mediation is not a panacea, but it does have the qualities necessary to
save the time of both the health care provider and the patient (legal
representative, family member). “What do you want? — | want to waste
time. — doesn’t like being wasted. If you didn't quarrel with it, you could
have asked it whatever you want.” These words from the book “Alice in
Wonderland” by Louis Carol are aptly projected on parties who often "kill"
time in courts, support the flames of hatred, although the right strategy and
tactics can save both time and optimal communication between the parties
in future. Why is mediation so timidly implemented within the legislative
boundaries, why is it so difficult to put its various types into practice?
There can be many explanations: from lack of political will, imperfection
of draft laws to special factors, that occur certain fields. In the field of
medical care, it seems, first of all, it can be explained by the inability to
admit the mistake.

Outstanding surgeon M.I. Pyrohov believed that a young practitioner
“needed”, firstly, the ability to admit his/her own mistakes, to analyze
specific cases and “to consider as the cause of the mistake his/her
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ignorance or inexperience” — only such an ethical position can to some
extent redeem the “defect” that happened in medical work. Secondly,
recognizing medical errors as an absolute evil, M.l. Pyrohov opposed the
recognition of them as inevitable evil, considering it unworthy of the high
rank of doctor. Third, the demand to be honest with yourself by
M. 1. Pyrohov is not heroism and exclusivity, but a professional ethical
standard of the doctor. Only the ruthless self-criticism of one’s mistakes
can be adequate to pay for their high price. It should be emphasized that it
iIs the legal conflict in this field that starts with the ethical.

Therefore, in the process of mediation, one will have to deal with
very complex interests and needs, which will revolve around fundamental
values: life and health, honor and dignity, being at the epicenter of
acknowledgment and acceptance of professional error, awareness of guilt.
The task of the mediator is to train in this steam tank, adjusting their
movements, balancing. In this pair, the role of the lead will change,
but the parties are in the pair. The skill of balancing will be to alternate:
a step forward, perhaps two backwards and further movements, to reach
a conclusion.

Among the problems that create obstacles in the way of the spectral
embodiment of mediation in Ukraine are the following:

1. Absence of a special law on mediation.

2. The lack of a register of mediators, requirements for them, criteria
for the quality of services, which create distrust, complicates the process of
finding mediators. The draft law for the specialization of mediators seems
to be accurate. Specialization would affect the quality of the mediation
process, especially when mediation is applied in a jurisdictional form of
protection.

3. The unwillingness of the parties to an alternative way of resolving
conflicts, due to a number of factors: from ignorance of the essence of the
institute to the opinion of a lawyer who does not always comply with
Art. 8 of the Code of Ethics for Lawyers (2017, as amended in 2019).

4. Absence of regulatory fixing of the stage in resolving the conflict in
the field of rendering health care as a mandatory pre-trial settlement. It
would catalyze alternative ways of resolving conflicts, would serve
procedural savings and appeal to the court only in certain difficult cases,
and would ensure timely fair satisfaction.

5. Absence of compulsory professional liability insurance in medical
practice, which would also provide a basis for alternatives, including
mediation.
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SUMMARY

The definition of mediation, its role in resolving conflicts in the field
of health care, and the types of mediation in this field have been revealed.
Foreign experience of mediation in health care has been explored, its
different models have been found out. The principles of mediation, which
are laid down in both the draft law and the doctrine and create an
understanding of the basic system of mediation coordinates, have been
created. The author's proposals for the provisions of the agreements based
on the results of mediation have been formed and the normative project
terms of the agreement have been analyzed.

The problem issues of the use of mediation in criminal proceedings
within the jurisdictional form of defense has been revealed. Cases where
reconciliation and exemption algorithms can be used based on Art. 46 of
the CrC of Ukraine have been outlined. The possibility of combining other
non-rehabilitative articles of the CrC of Ukraine, especially Art. 49 of the
CrC of Ukraine, with mechanisms of mediation to prevent new civil
proceedings. The features of concluding agreements on the reconciliation
of the victim with the suspect / accused and the role of mediation in the
activation of this process have been highlighted.
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INTERACTION OF AUTHORITIES AND MEDIA
IN THE FIELD OF COUNTERING DISINFORMATION
IN UKRAINE

Silenko A. A., Kormych A. I.

INTRODUCTION

The relevance of the article is due to the fact that in a modern
democratic state, the government needs the support of citizens as
potential voters, delegating the power of authority of a party to their
choice. The collective nature of most of the goals realized in politics
involves the use of special means by transmitting the desired information
that can provide a single direction for the actions of a large number of
people, i.e. mobilize them for mass action. It is mass media that turn out
to be the only such means, given their function of forming an information
analogue of society, and the consequence of this situation is the special
role of the media in the modern political process and their huge impact on
political life. Much of what is happening in the world today is happening
with an eye on the mass media that record and broadcast it. In this new
situation, the media act as agents of authority, seizing from the public
sphere the possibility of rational and critical discussions.

In general, the role of the media is determined by their ability to shape
the media agenda in political discourse and influence decision-making
mechanisms. However, as practice shows, the media do not always seek to
reflect the interests of society and give people objective information. Mass
media actively disseminate political information, stories and comments on
them. And it is quite difficult for an average person who has little
knowledge of political issues to navigate and understand which comments
are professional and which are manipulative.

For example, S. Bennett identifies four varieties of distortion of news:
personalization, dramatization, fragmentation and normalization.
Personalization of news involves focusing on specific personalities during
a story about processes, events or phenomena. Dramatization occurs when
news material is selected based on its high dramatic or entertaining
significance, and not because of its importance to society. Fragmentation
involves the transmission of news in separate concise bulletins (news
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releases, special programs or headings), their fragmentation. Normalization
presupposes the presentation of news as a problem that can be solved
in accordance with the norms existing in society”.

The facts of manipulation by the media, their use for special
information operations, bias and prejudice in reporting on social and
political events lead to a drop in public confidence in the media, in this
connection we can recall the famous remark by N. Luhmann, with which
he begins his the book "The reality of the media": "Everything that we
know about our society and even the world in which we live, we know
through the media ... And, on the contrary, we know we have so much
about the media that we are unable to trust them as a source of
information”?.

This determines the need of the state and society to influence their
information activities, to set their own priorities through the media in the
nomination and interpretation of political problems. In this regard, the
study of contemporary trends and prospects for the development of media
policy in a democratic society becomes relevant for political science.

The purpose of this article is to consider the process of interaction
between the government and the media in the field of countering
disinformation in Ukraine.

The term "misinformation” was introduced by the high command of
the German army during the First World War to refer to that part of the
field tactics of working with the enemy, the purpose of which was to
mislead him. This tactic implied a direct deception of the enemy, the use of
lies, slander, half-truths, sometimes hiding not only the true content of
phenomena and facts, but also their very existence.

According to E. Samoshkin, “Disinformation ... is a deliberate act of
human activity, an attempt to create a false impression and, accordingly,
push an object to desired actions or inaction. A characteristic feature of the
"desa" is that it is actively used in wartime, it does not matter if this war is

"hot" or "cold"3.

. BpaitanT, [Ix. (2004). OcHoBBl Meana-BosneicTBus. M., 2004, 432 c. C. 157.

2 Luhmann, N. (1996). Die Realitat der Massenmedien. Opladen: Westdeutscher Verlag,
223 p.P. 9.

3 Camomkus, E.A. (2017) VEcTHTYTH GOpB6EI ¢ Ae3uHbOpMaImeil 1 MucHH(OpMartieit
B CMMU. BectH. Mock. yH-Ta. Cep.10. XKXypuanuctuka. Ne 6. C. 178.
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The Oxford Living Dictionary defines disinformation as “misleading
information that is propaganda created by government organizations
against opponents or the media”™*.

The problems of information communication are revealed in the
scientific works of M. Weber, K. Manheim, T. Parsons, P. Sorokin,
D. Bell, N. Wiener, M. Castells, E. Toffler and many others. The works of
Ukrainian researchers G. Pocheptsov, V. Volyansky, V. Nedbay, A. Dubas
and others are devoted to various aspects of political communication.

1. Ukraine in international ratings of freedom of speech and the media

In Ukraine, media-democratic processes developed in a slightly
different scenario, unlike the West. And although the development of
power relations in Ukraine now also largely depends on communication,
and the positioning of actors in the political space and their power
capabilities — on the density of communications and the use of
marketing technologies for organizing political discourse, the sources,
social content and consequences of these transformations in Ukraine have
a distinct specifics.

The most important prerequisite for strengthening the political role of
the media in Ukrainian conditions was a poorly structured mechanism for
representing civil interests, which after the destruction of the party-state
apparatus of the Communists was able to transmit the social needs of only
the ruling class. The emerging political market began to take on a media
profile, since in the second third of the 1990s, large capital, which was
gradually turning into the main political player, began to consistently buy
up the media in order to strengthen its power position. The concentration
of ownership in this area led to the political dominance of media empires.

The desire for European integration confirms the inviolability of
Ukraine’s choice of democracy, which is inextricably linked to human
rights. Human rights as the most important value of democracy are
enshrined in the Universal Declaration of Human Rights, Art. 19 of which
states that “Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold one’s convictions freely and freedom to
seek, receive and disseminate information and ideas by any means and
regardless of state borders”, and Art. 19 and 20 of the International
Covenant on Civil and Political Rights of December 16, 1966.

* Oxford living dictionaries. Definition of disinformation in English. Available at:
https://en.oxforddictionaries.com/definition/disinformation.
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Under the conditions of totalitarianism and authoritarianism, the mass
media are not a leading force in the information space; their activity is
aimed at serving the information needs of the authorities. As you know, a
totalitarian political regime seeks to maximize its influence and minimize
the autonomy of the individual. Therefore, technological progress in the
field of telecommunications is used so that everyone receives messages
and the ruling regime, but so that no one can become an independent
sender of information. Traditional broadcast media (radio, television) have
always served the totalitarian regime as a powerful political weapon aimed
at cultivating authoritarian and uniform forms of thinking. As the famous
American political scientist B. Cohen said, "the media may not be very
successful in explaining to people what to think, but they are incredibly
successful in explaining to them what to think about." And you can add
what not to think about®.

In conditions of democracy, the state is perceived as an institution
whose function is to protect the rights and freedoms of the individual,
national interests. The democratic political regime is characterized by free
competition of ideas on the socio-political market, the participants of
which are many generators and many recipients of information.
Technological progress in this direction should correlate with the
expansion of the population’s access to interactive communications.
A democratic state is forced to take public opinion into account, which is
made public by the free media.

According to a study by the Kiev International Institute of Sociology,
of all the media, Ukrainians most of all trust Ukrainian television — 40% of
respondents, Ukrainian Internet media — 14%, social networks — 12%?°.

According to the Reporters Without Borders International Human
Rights Organization, which measures the annual index of media freedom
in the world, Ukraine ranked 102nd in the ranking published on April 18,
as of 2019, which is one notch lower than in 2018 °.

Also, the fact that the International Federation of Journalists included
Ukraine among the 5 countries with a high level of danger for the work of

>3omorankoBa M.C. Pomb cpemcTB MaccoBoil MH(pOpMAmEH B (HOPMHPOBAHHH
U/ICOJIOTHUH KYJIBTYPHBIX IIeHHOCTeH obOmectBa Available at: http://elar.rsvpu.ru/bitstream/
123456789/6882/1/it_mho_2008_3_006.pdf.

® o JaHHBIM conmosiorndeckoro onpoca KMUC, neHTpanbHbIM TelleKaHaiaM JOBEPSIIOT
40% omnpomeHnbsix ykpaunieB Available at: https://news.liga.net/society/news/komu-iz-smi-
bolshe-vsego-doveryayut-ukraintsy---opros.

VYkpanHa omycTWiaack B peWTHHre cBoOoabl cimoBa Available at: https://tsn.ua/ru/
ukrayina/ukraina-opustilas-v-reytinge-svobody-slova-1331460.html. Available from
https://tsn.ua/ru/ukrayina/ukraina-opustilas-v-reytinge-svobody-slova-1331460.html.
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journalists does not add credibility to us (the International Federation of
Journalists included Ukraine amoAs they say, everything is known by
comparison, therefore, we will analyze the degree of freedom of the
information space of Ukraine under three presidents — V. Yanukovych,
P. Poroshenko, V. Zelensky.

2. Freedom of speech and information under the Presidents
of Ukraine Viktor Yanukovych and Petro Poroshenko

With the coming to power of V. Yanukovych, the information sphere
was almost completely under the control of the authorities. Attacks on
journalists were not investigated, the activities of government officials and
deputies rarely became the subject of criticism, the opposition was
increasingly less likely to be seen and heard in the media.

The idea of censorship of social networks appeared in Ukraine under
V. Yanukovych in 2010, when the Ministry of Internal Affairs of Ukraine
announced the start of the fight against illegal materials on the Internet.
It was planned to check all VKontakte pages for pornography. The subject
of the search was photographs and videos of child pornography, scenes
of murder and violence.

However, experts expressed the view that the intentions of the
Ministry of Internal Affairs of Ukraine were initially aimed at establishing
full control over the network. "The fight against porn is an excuse for full
control of network users. If they get control over their accounts, they will
also receive general access to the network, which they can use as they
wish, even for political purposes,” suggested the head of Proloject as part
of Advanter Group Anton Beletsky. At that time, about 80% of Internet
users were members of social networks. Of these, 70% were VKontakte
users. Therefore, having gained control over one site, the Ministry of
Internal Affairs would automatically have gained control of almost all
Ukrainian Internet users®.

In 2011, Freedom House, a human rights organization, noted that the
state of press freedom in Ukraine has worsened and is rated as "partially
free." This is a negative trend in Ukraine since the country had long been
among the best press freedom in the region for a long time. But after
President Viktor Yanukovych came to power last year, this freedom
decreased.

8 Munmunus nepeuynTaeT crpaHuibl monb3oBateneit  "BKownrtakTe" Available at:
http://podrobnosti.ua/internet/2010/07/07/698868.html.

236



Human rights activists, among other things, recalled that radio stations
and television companies that criticized the authorities had lost their
frequencies. Also in Ukraine, illegal harassment and intimidation
of journalists has increased, leading to a deepening of self-censorship®.

However, in 2011 media experts, including Valery Ivanov (Academy
of Ukrainian Press), Victoria Syumar (Institute of Mass Media), Natalya
Likhacheva (GO Telekritika), Natalya Kostenko (Institute of Sociology of
the National Academy of Sciences of Ukraine), noted that the situation in
2011 was The media space can hardly be called analogous to the strict
regulation of the information environment by the authorities during the
time of Kuchma. They evaluated the media climate under Yanukovych as
milder than during the Kuchmism era. Their explanation is that “Firstly,
the government does not have a sufficiently large professional propaganda
machine capable of developing content and imposing its own discourse
exclusively. Secondly, the print media remains a zone of relative freedom.
Thirdly, the Internet is gaining enough weight. -channels through which
information is received by decision-makers "," However, it is obvious that,
instead of informing and explaining their own actions, public discussion
about current problems, the authorities chose a strategy dissociation from
criticism and suppression of socially important information, turning the
media into a typically entertaining product." At the same time, experts
believed that such an approach by the authorities can have only a short-
term effect. In the future, such a government policy may cause a decrease
in public confidence in traditional media, a decrease in their ratings,
the outflow of a significant part of the audience to the Internet,
the transformation of online publications and social networks into the main
source of information and the gradual withering away of journalism as
a profession™*.

January 16, 2014 The Verkhovna Rada adopted, and on January 17,
V. Yanukovych signed a series of laws that the democratic public
immediately called dictatorial. And the opposition even called it a "coup
d'etat.” The adopted laws have substantially fueled the "Maidan mood".
The claims of the public and the opposition were justified, since
the purpose of the laws, among other things, was to significantly limit
civil rights to freedom of speech and information. So, Law 721-Y11

Freedom House: ykpamHckas mpecca craga MeHee cBoGoxHoil Available at:
http://www.pravda.com.ua/rus/news/2011/05/2/6157339/).
[pencraButeny BiacTy 3arnojoHwM Tenesusop Available at: http://www.pravda.com.ua/
rus/news/2011/10/8/6648423/.
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“On Amending the Law* On the Judicial System and the Status of Judges ”
provided for criminal liability for defamation, extrajudicial blocking of
sites that, according to experts, violated the law, control of mobile
communications, in particular, purchase and service mobile phone cards
only by passport on the basis of an agreement signed with the operator.

Naturally, the international community reacted to what was happening
here, which doubted the usefulness of the adopted laws for Ukrainian
democracy. Thus, the US Administration considered that this could
weaken democracy, and the Council of Europe said that these laws violate
the European Convention on Human Rights. The OSCE criticized the
criminal defamation rule, believing that freedom of speech is thus at risk.

Under pressure from the Ukrainian and international public, on
January 28, 2014, the Verkhovna Rada repealed most of the adopted laws.

However, during the cadet period of President Petro Poroshenko, many
of the so-called "dictatorial laws" found a new, sometimes tougher sound.
So already in August 2014, the law of Ukraine was adopted, which allowed
the president and the National Security and Defense Council to block
objectionable sites and TV channels. In 2017, according to the decree of the
President of Ukraine P. Poroshenko, social networks VKontakte,
Odnoklassniki and others were blocked. Representatives of the ruling parties
“Petro Poroshenko Bloc” and “People’s Front” several times initiated laws
that criminalize libel and facilitate the closure of Internet resources.

Such a policy of the Ukrainian government has led Ukraine to take a
place in the list of countries with "partial freedom" in the Freedom
House rating of Freedom House — 2019 human rights organization. The
organization reports that Ukraine scored 56 points out of 100. In 2018,
Ukraine received 55 points. The rating evaluated such criteria: an obstacle
to access by the authorities, censorship and violation of user rights.
It includes 65 countries, which account for 87% of network users
worldwide. The report analyzed the events from June 2018 to May 2019.
When assessing the situation in Ukraine, the drafters of the rating
negatively noted the blocking of Russian sites in February 2019, attempts
by the authorities to adopt a law on the responsibility of the media for the
"hostile language"; large-scale disinformation campaign that accompanied
the presidential election, as well as the situation with the journalists of the
Scheme and the Prosecutor General, who wanted to access their phones.
Freedom House experts do not consider Russia's subversive propaganda
against Ukraine as a compelling reason to infringe on the rights of
language communities. So the decision of the Lviv Regional Council,
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which prohibits the public use of Russian-language "cultural products”,
including films and books, was criticized™'.

At the same time, Freedom House experts express hope that the
situation with media freedom in Ukraine will improve. They rightly point
out that the media have the ability to criticize the authorities, and slander is
not a criminal offense. However, everything can change with the adoption
of the Disinformation Law, which will be discussed in the next paragraph.

3. Freedom of speech and information
under the President of Ukraine Vladimir Zelensky

With the coming to power of President V. Zelensky, society expected
liberalization of relations between state authorities and the media.
However, today it is already obvious that the new government in many
ways not only repeats the mistakes of the old government, but also in some
way already admits them even more. So, for example, the Office of the
President hastened to declare that it does not need the media at all to
communicate with society. Also, the President’s Office was spotted
trolling the media by giving him fake information.

The Cabinet of Ministers of Ukraine closed its meetings for journalists
and limited itself to a briefing. While at the time of A. Yatsenyuk and
V. Groisman, the Cabinet meeting was broadcast live.

In parliament, proposals began to be heard on the selective
accreditation of journalists, and a Temporary Investigation Commission
was being created to investigate the activities of some media. On
November 6, 2019, parliamentary hearings were held on the topic “Safety
of the activities of journalists in Ukraine: state, problems and solutions”, at
which the Minister of Culture proposed to formulate a legal definition of
“information manipulation” and introduce its criminal liability for
journalists. All this, in our opinion, casts doubt on the possibility
of Ukrainian exercising its right to freedom of speech and information.

Numerous scandals undermine public confidence in both the
government and the media. Thus, the openness and transparency of the
activities of the authorities are replaced by the non-publicity of its relations
with society, a hostile environment is created in relation to the media that
criticize the authorities. Our European partners also declare pressure on the

1 VYkpanHa B peiiTUHre OoKazaiach Ha OJHOM ypoBHe ¢ MHaueit, Mapokko, Manaiizuen
u Yraumpoit. Available at: https://tsn.ua/ru/ukrayina/freedom-house-ocenila-uroven-internet-
svobody-v-ukraine-1437942.html.
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media in Ukraine. And this will undoubtedly affect the ranking of both the
President and parliament.

It can be assumed that the authorities behave this way because of the
bias of most of the media, which have never been and are today not the
standard of democratic journalism, but rather a propaganda machine that
works in the interests of its owners and specific political forces. However,
this does not mean that the government should not engage
in communication with the media and form an information agenda.
After all, as you know, absolutely free and independent media do not exist.
Some of them depend on the state, others on a business that pursues
certain political and commercial goals, "which will lead to censorship and
restriction in topics"*?

On January 20, 2020, the Ministry of Culture, Youth and Sports of
Ukraine presented to the public a bill on countering disinformation,
according to which journalists and mass media distributing fake news and
information using fake accounts and bots will be subject to administrative
and criminal liability. The law defines false information as false
information about individuals, events or events. According to the authors
of the law, misinformation is unreliable data of public importance on
national security, the territorial integrity of the country and the health of
citizens. The law defines “mass media distributors”, which recognize
“individuals or legal entities that create, collect, or disseminate mass
information.” The bill provides for the introduction of a new post — the
Commissioner for Information, whose duties will include monitoring the
media in order to identify information that violates the law. Contact law
enforcement and the court. Develop criteria for the so-called confidence
index, which will be assigned to the media as they wish. The so-called
“tools of influence” on the media are introduced — “The right to answer”
and “The right to refute”**,

It is natural that this bill was sharply criticized by European journalists
who saw in it the risks to freedom of speech and information in Ukraine™.

12 MexayHapoanast ¢enepanus *XypHaIHCTOB BKIIOUMWIA YKpPauHy B YHCIO 5 CTpaH
C BBICOKMM YPOBHEM OITACHOCTH JUIs pabOTHI KypHAIUCTOB. YKpaiHchbki HOoBuHH. Available
at: htt[l)s://ukranews.com/news/663967-dIya-zhurnalistov-kiev-samyj-opasny

3 [tpadsr 3a deiiku. Y BopoasHCKOTO TPEeICTaBIIIA 3aKOHOIIPOCKT O Je3HH(POPMAITHH
Available at: https://nv.ua/biz/markets/v-minkulte-predstavili-zakonoproekt-o-dezinformacii-
novosti-ukrainy-50065133.html.

14 EBporieiickiie KypHaIUCTBl PACKPUTHKOBAIM 3aKOH bopomsHckoro o (eiikax.
Available at: https://www.depo.ua/rus/politics/evropeyski-zhurnalisti-rozkritikuvali-ukrainskiy-
zakon-pro-feyki-202001221100010.
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The arguments of the initiators of the bill that it was created to combat
Russian propaganda during the period of Russian aggression did not
convince Europeans. Moreover, they believe that unwanted Ukrainian
journalists and the media will be prosecuted with the help of the law.
EFJ General Secretary Ricardo Gutierrez spoke clearly about this:
“The government must strictly adhere to journalistic self-regulation and
independence. The state must create the conditions for this process,
avoiding any government interference and not deprive journalists of their
rights. EFJ categorically rejects any proposal that the state will to regulate
journalistic activities and impose any restrictions on journalists, "said EFJ
Secretary General Ricardo Gutierrez.

Many countries of the world are now actively developing and applying
a set of measures to protect their society from "information intervention",
carried out, as is known, by the "monopolists"” in this area — the USA, China,
Japan, and European countries. Modern states consider superiority in the
information sphere as one of the important factors for achieving the goals of
their national strategy. This is evidenced by the attention given to the
creation of specialized units in the structures of the armed forces and special
services, the development of conceptual documents governing
the preparation and conduct of information operations.

In Germany, a law was passed in 2017, according to which social
networks with more than 2 million users are required to remove inaccurate
information aimed at inciting hatred. This is given one day or the right to
file a complaint within a week. For failure to comply with the law, owners
of Internet resources will be fined.

French President Emmanuel Macron called untruthful information a
threat to liberal democracies, which must be fought. To this end, he will
initiate changes in French law. “If we want to protect liberal democracies,
we must have strong legislation,” Macron said in a New Year’s address to
reporters. According to the French president, changes in legislation should
also affect social networks, especially their use in election campaigns *°.
So in 2018, two laws were passed in France that prohibit the dissemination
of “inaccurate or false allegations and allegations that aim to change the
true results of voting” three months before the election. A politician or
party may go to court during this period and demand that they stop
publishing such information.

> Makpon nHHIEHEpYeET 3aKOH 1Mo 60psOe ¢ «deiikoBsiME HOBocTAMMY. Available at:
https://www.rbc.ua/rus/news/makron-initsiiruet-zakon-borbe-feykovymi-1515020950.html.
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Social networks in France can publish commercial political
advertising, but they must disclose the customer and indicate the amount
earned. The French High Council on Audiovisual Media will have the right
to block broadcasting of a “foreign television channel or channel under the
influence of a foreign state” in the country if it deliberately misinforms.

In Italy, they found their own approach to the fight against news
misinformation. Using a special service, Italian citizens can report to the
police about "fake", in their opinion, news. After such a statement, news on
"fake" will be checked by special police experts. The results of the
verification will be published in official appeals to citizens. If the news
turns out to be untrue, the media will have to refute them. So far, this
applies to electronic media and Internet resources. According to the police,
this service does not interfere with freedom of speech in Italy. "We are not
trying to create a Big Brother,” assured Italian police chief Franco
Gabrielli*®.

Also in 2018, a law against fake news was adopted in Malaysia. Here
it is forbidden not only to spread a lie, but also to repost it. Criminal
liability is also provided.

After the victory of the opposition in the elections in May 2018, the
new leadership of the country is trying to revise the law, but it is resisting
in parliament.

The experience of Singapore is also interesting, where in 2018 a
special commission was created that studied the effect of fake news on the
state. According to experts, the country is "the goal of hostile information
companies that can undermine the country's social unity." Singapore has
yet to develop a law against fake news.

Criminal liability for disseminating fake news is legally provided for
in Kenya. A law passed in 2018 considers spreading fake news a crime.
They face a fine or a prison term of up to 2 years.

There is also criminal liability for misinformation in Qatar.
The 2014 law provides for a fine or a three-year prison term.

In Egypt, in 2018, two laws were adopted to combat fake news. Here,
the government gained the right to restrict access to sites that threaten
national security. Blogs with 5 thousand subscribers are equated with the
media. They are allowed to block out of court.

16 «He xorum Boubmoro bpara»: B Utanuu o (eiikax B HOBOCTSX TEMEPh M3BEIIAIOT
noyuimio. Available at: https://vesti-ukr.com/mir/274057-ne-khotim-bolshoho-brata-v-italii-
o-fejkakh-v-novostjakh-teper-izveshchajut-politsiju.
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As we see in European democracies, there is no criminal liability for
misinformation. In our opinion, Ukraine should do the same, having made
a European choice.

The Minister of Culture, Youth and Sports, Vladimir Borodyansky,
the initiator of the law on combating disinformation, noted that in
preparing the law, the experience of Great Britain, France and other
countries of the European Union was studied. “But we have to understand
one thing that Ukraine, which today faces such challenges, is obliged to
create its own legislation in this area. And not just create our own, | think
that this legislation will become part of European legislation when we do
all this here ... | believe that information attacks continue, threats persist,
and our responsibility is to ensure that Ukrainians reduce the consumption
of misinformation, "said V. Borodyansky™".

CONCLUSIONS

So, the objectively growing globalization of the information sphere
leads to the fact that the created information and communication
infrastructure of the country and national information resources turn out to
be objects very vulnerable to influence from geopolitical competitors,
terrorist organizations, criminal groups and individual attackers. Given
these factors, the information development of Ukraine, which is noticeably
behind the leading industrialized countries, should be carried out as part of
a systematic and balanced state information policy aimed at actively
combating information aggression.

However, if the new government is genuinely committed to the
development of a democratic state and society, it must establish effective
and full-fledged interaction with the media in accordance with democratic
values.

State officials should understand that in the information society (in
particular, the intensive development of social networks that they
themselves are actively using today), the unilateral manipulative influence
of the state on public consciousness in order to control the main Ukrainian
information resources is no longer possible.

Ukrainian society urgently needs to establish at the legislative level
clear relations between the media and their owners in order to reduce the

ol Bopoasickuit: Tonbko 8% ykpauHIIEB MOTYT OTJIHYUTH (elik oT He ¢eiika. Available
at: https://www.unian.net/society/10767131-borodyanskiy-tolko-8-ukraincev-mogut-otlichit-
feyk-ot-ne-feyka.html.
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dependence of the former on the latter. Only in this way can the media be
reflected not in the interests of the owners, but in society.

Changing the political consciousness, value orientations, political
culture of the population and achieving mass support for the declared
political, social and economic reforms is possible only through the media.
The sooner the new Ukrainian government realizes this, the better.
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SUMMARY

The article discusses the problems of communication between the
authorities and the media in modern Ukraine. A comparative analysis of
the degree of freedom of the information space under V. Yanukovych,
P. Poroshenko and V. Zelensky. The essence of media processes in
Ukraine is considered. It is shown that the role of the media is due to their
ability to shape the media agenda in political discourse and influence
decision-making mechanisms. Foreign experience in combating false
information is considered.
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