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DYNAMISM VS. STABILITY IN UKRAINIAN TAXATION

Kravchuk O. O.

INTRODUCTION

Tax legislation of Ukraine is constantly changing. New taxes are
being introduced; the old ones are being abolished. The existing taxes are
being renamed. New mechanisms of tax administration are being
introduced and existing mechanisms are constantly changing. All this is
accompanied by organizational reform. The state tax bodies are being
established, restructured, winded up or renamed. In 2019 the State Fiscal
Service was divided into the State Tax Service and State Customs Service.
Previously they were united in 2012 and named Ministry of Revenue
and Duties™.

Among the most important functions of taxation are promoting and
regulating functions, due to which the state regulates (or should regulate)
economic processes and ensures an economic growth. That is why the
Ukrainian government has been looking for the best set of taxes since the
independence and until today (including tax rates and taxable items),
which will give a possibility to meet political, economic and other
demands in the nearest years and ensure economic growth in the future.

Unfortunately, each year the taxation reforms are carried out in
violation of the stability principle established by the law, without proper
transition period, which in many cases allows business to adapt its activity
to new terms resulting in negative impact on relations between the
government and business, as it reduces essentially trust of business with
regard the government.

Our purpose in this work is to consider system disadvantages
hindering compliance with the taxation stability principle, to develop the
approaches in tax and legal regulation, which should ensure prevention
from its violation,

! MIpo MinicrepctBo moxomis i 36opis Ykpainm. VYkas Ilpesmaenta Ykpainm Bin
18 Gepesnst 2013 p. Ne 141/2013. URL: https://zakon.rada.gov.ua/laws/show/141/2013 (mata
3BepHeHHs: 02.09.2019); IIpo yrBopenHs JlepxkaBHoi ¢ickanpHOi cimyxou. [ToctanoBa Kabi-
Hery MinictpiB Ykpaiau Bix 21 TtpaBus 2014 p. Ne 160. URL: https://zakon.rada.gov.ua/
laws/show/160-2014-m1 (nara 3Beprenns: 02.09.2019).
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Necessity to achieve this goal promotes a solution of this general
economic and legal issue of legal coverage of developing business-
friendly governance and investment attractive economy in Ukraine.

Ukrainian scientists 1.S. Volokhova, D.O. Hetmantsev, O.R. Zeldina,
Yu.A. Koval, M.P. Kucheriavynko, H.N. Meskhiia, O.A. Musyka-
Stefenchuck, M.V. Nechai, L.V. Tovkun, I.VV. Yasko and others have
considered the taxation principles, in particular, stability principle, in their
works. We will consider the system trends with regard to non-compliance
with the stability principle, typical for domestic tax policy, and we will
define the direction of its improvement. Opinions, propositions and
approaches with regard to operation of law in time (timely publishing,
establishment of transition period, procedure for entering into force) and
with regard to legal writing have a basic legal bearing.

D.O. Hetmantsev, Yu.A. Koval, M.V. Nechai note that the taxation
stability principle is a mechanism of compliance with the taxation
certainty, envisaging, on the opinion of Adam Smith, that the taxpayers
should be aware in advance of the amount, type, time of payment®.

When talking about system violation of the taxation stability
principle, we understand, first of all, the next system trends, which will be
gradually analysed in our work.

— non-compliance with the rules of law with regard to enforcement
of tax and legal regulations with a transition period of not less than
6 months;

— adoption of tax laws in package with the State Budget
empathizing absence of taking into account strategic and long-term goals
in legal regulation of taxation, and on the contrary its subordination, first
of all, to the current governmental purposes and tasks;

— more frequent, in comparison with adoption of other laws,
availability of technical errors in the text of the tax laws based on its
significant volume, quick passing through the parliament (basically
an express consideration, sometimes in a package with the budget);

— sometimes absence even of a minimum transition period,;

— quick radical changes without privilege period (with regard to
penalties);

— laws publication with delay;

? I'ermanres J1.0., Kosanb FO.A., Heait M.B. AnMiHiCTpyBaHHS OJATKOBHX [UIATEKIB:
npoOeMu Teopii Ta MPaKTHKKU: HayK.-tipakT.nocio. — K., 2017. — C. 50.
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— introduction and abolition of the retail taxes (affecting a wide
segment of people and retailers) upon the date of publication (essentially
day-to-day);

— imposition of the new tax without compliance with the stability
principle.

In the process of consideration of the issue, we will show the
examples of the changes of the tax laws adopted in violation of the
taxation stability principle. Having no intention to itemize them, we will
show consistency and stability of this issue in order to develop its
efficient solution.

1. Main violations of stability principle

Non-compliance with the 6-month transition period. The stability
principle in the tax law of Ukraine appeared in the Law of Ukraine
“On Taxation System”, as amended by Law No. 3904-XII as of February
02, 1994 in accordance with Article 7, envisaging that taxation rate and
amounts of other binding payments shall not be changed within the fiscal
year, unless otherwise provided for by the legislative instruments
of Ukraine®.

This amended Law, as it was set forth by Law No. 77/97-BP as of
February 18, 1997 that entered into force as of March 20, 1997,
contained the rule, pursuant to which the amendments and additions to
this Law, to other Laws of Ukraine on Taxation with regard to the
benefits, taxation rates and duties (binding payments), the mechanism
of payment thereof shall be introduced to this Law, other laws of
Ukraine on taxation not later than six months prior to the beginning of a
new fiscal year and shall enter into force from the beginning of a new
fiscal year. This new version of the Law (in Article 3) contains a legal
list of the principles of the taxation system. The stability principle was
laid down as follows: “stability means ensuing invariability of taxes and
duties (binding payments) and their rates, as well as tax benefits during a

fiscal year™.

s IIpo cucremy onojatkyBaHHs. 3akoH Ykpainu. B penakuii 3akony Ykpainu «IIpo
BHECCHHS 3MiH 1 JOMOBHEHb 10 3akoHy YkpaiHchkoi PCP «lIpo cucremy omomaTKyBaHHSI»»
Big 2 mrotoro 1994 poky Ne 3904-XI1. URL: https://zakon.rada.gov.ua/laws/show/3904-12/
ed19940401 (nmarta 3Bepuenns: 02.09.2019).

[Ipo BHeceHnHs 3MiH 10 3akoHy Ykpainu «IIpo cucreMmy omomaTkyBaHHS». 3aKOH
Vkpainu Big 18 mororo 1997 poxy Ne 77/97-BP. URL: https://zakon.rada.gov.ua/laws/
show/77/97-8p/ed20000331 (mata 3Bepuenns: 02.09.2019).
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Approximately in this version (with the regulation with regard
to amendments to the tax laws should be available at least 6 months prior
to the beginning of the fiscal year), the stability principle was envisaged
inall further laws defining the system and principles of taxation,
particularly, in the current Tax Code of Ukraine.

In some new versions, the Parliament envisaged the possibility of
waiving this rule, however, for the most part the Parliament was not
concerned about it and, if necessary, they amended the tax laws and
brought them into force immediately or with a much shorter transition
period than 6 months.

Thus, part 5 of Article 1 of the Law “On Taxation System”, as
amended by Law No. 1523-111 as of March 02, 2000, envisaged that
amendments to this Law, other laws of Ukraine on taxation in respect of
granting privileges, changes in taxes, duties (binding payments), the
mechanism of payment thereof shall be introduced to this Law, other laws
of Ukraine on taxation not later than six months prior to the beginning of
a new fiscal year and shall enter into force from the beginning of a new
fiscal year. However, this part established the following conclusion: this
rule shall not be applied in cases of reduction of the amount of tax rates,
duties (binding payments) or cancellation of the taxation benefits and
other rules causing violation of the rules of competition and creation of
tax privileges to the certain business entities or individuals®.

In general, such conclusion raises a quite important philosophic and
legal issue: if the statute is deficient, unlawful or there is another
important system problem then why should we wait for full 6 months if
we may change or abolish this regulation now?

However, the philosophic and legal answer to this question is
obvious: the legislator, showing his own unwillingness to comply with the
law, demonstrates absence of the rule of law in Ukraine. After all, one
element of the concept of the rule-of-law state is that the state is not above
the law, but itself is bound by the rules of law. The legislator (as a public
authority) is also bound by the rules of law.

It is considered that the body of legislative power should first and
foremost consistently demonstrate adherence to the rule of law in its
activities. It is the Parliament that sets the pace for functioning of the

> [Ipo BHECEHHS 3MiH 1O IEAKHMX 3aKOHOJABUMX AKTiB YKPAiHHM 3 MHTaHb OMOJATKY-
BaHHA. 3akoH Ykpainu Big 2 Gepesnst 2000 p. Ne 1523-111. URL: https://zakon.rada.gov.ua/
laws/show/1523-14/e¢d20040101 (mara 3Bepaenns: 02.09.2019).
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entire legal system. Of course, both the Government and the President do
not have to draft and submit to the Parliament any bills on amendments
with regard to the issues of taxation (now — the Tax Code) that do not
provide for at least a 6-month transition period. Unfortunately, the
Government and the Head of the State today do not follow this approach,
showing the intentions to implement radical tax changes without
observing the transition period. It is not always possible to make them
pass through the Parliament, but use of such approaches by the
Government is also not beneficial to development of the rule of law in
Ukraine. For example, on October 05, 2017, the government news portal
reported that the Government had approved the draft law on Tax on
Withdrawn Capital and intended to implement it from 2018°.

The President of Ukraine submitted to the Parliament the draft law
on Amendments to Tax Code of Ukraine on Tax on Withdrawn Capital
on July 5, 2018 (draft law No. 8557 as of July 05, 2018); this draft law
was marked by the President as urgent’. It envisaged that the law would
enter into force on January 01, 2019 (i.e. without observing the stability
principle). In 2019 after new President and Parliament elections a lot
of bills on amendments to the Tax Code were introduced without
observing the transition period®.

Pursuant to sub-paragraph 4.1.9. of the Tax Code of Ukraine, stabi-
lity is one of the principles serving the basis for the tax legislation
of Ukraine®. And according to this principle, changes to any elements of
taxes and fees may not be made later than six months before the start of
the new budget period in which the new rules and rates will apply; taxes
and fees, their rates, and tax relief cannot be changed during the fiscal
year. The regulation in this wording has existed since the initial revision
of the Code of 2010. However, tax changes are very common, including
the radical ones, introduced without observance of the transition period.

® Vpsin CXBAIMB 3aKOHONPOGKT OO 3alPOBAKCHHS IOJATKY HA BHBEICHMIA
kamitan. URL: https://www.kmu.gov.ua/ua/news/250326805 (nata 3Bepuenss: 02.09.2019).
Kaprka 3akoHompoekty. [IpoekT 3akoHy mpo BHeceHHs 3MiH 10 I[lomaTkoBoro
KOJIeKCY YKpaiHu IOJ0 TMOoJaTKy Ha BHBeAcHHH Kamitan. Peectp. Ne8557 Bim 05.07.2018.
URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=64356 (mata 3BEepHEHHS:
02.09.2019).
® ExoHOMiuHI 3aKOHONPOGKTH BiI HOBHX JemyTaTiB, 3apeectpoBadi B BPY. JleGer-
Kpemur. URL: https://news.dtkt.ua/state/laws-and-regulations/57423  (mata  3BepHEHHS:
02.09.2019).
® Monarkosuit kogekc Yipainn Bix 2 rpyamst 2010 p. URL: https://zakon.rada.gov.ua/
laws/show/2755-17/ed20190101 (nara 3Beprenns: 02.09.2019).
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For example, Law No. 71-VIII “On Amendments to Tax Code of
Ukraine and Certain Legislative Instruments of Ukraine on Tax Reform”,
known among Ukrainian businesses, was adopted on December 28, 2014.
It entered into force on January 01, 2015. This Law radically changed
the taxation system, changed the list of taxes; the taxation mechanism in
the part of the corporate income tax has been radically changed
(essentially anew object of taxation with this tax was introduced —
accounting income adjusted for the difference stipulated by the law,
instead of the financial result calculated according to the rules of tax
accounting) — section Ill of the Code “Corporate Income Tax” was stated
completely in a new wording’.

If the state has adopted a certain concept — as noted with regard to
the stability of tax legislation by D.O. Hetmantsev, Yu.A. Koval,
M.V. Nechai, then it acts unlawfully if it deviates from the stated
behaviour or policy™.

Adoption of changes simultaneously with the State Budget. The
taxation stability principle is associated with the principle of early
promulgation of laws affecting the revenue or expenditure part of budgets
contained in the Budget Code of 2001 (Article 27)* and contained in the
current Budget Code 2010 (Article 27). According to the current wording
of Part 3 Article 27 of the Budget Code, laws of Ukraine or separate
provisions thereof, that affect budget indicators (reduce budget revenues
and/or increase budget expenditures) and are adopted: not later than the
15" of July of the year preceding the planning one, and shall be enacted
not earlier than the beginning of the planned budget period; after the 15" of
July of the year preceding the planning one, and shall be enacted not earlier
than the beginning of the budget period following the planning one®®.

Important, although according to the abovementioned approach, the
negative Ukrainian tradition is to adopt amendments to tax laws
simultaneously with the State Budget for the relevant year. In due course,
the Parliament practiced incorporating amendments to the laws directly
into the text of the Law “On State Budget”, which was repeatedly the

10 [Ipo BHecenns 3miH 10 [TomaTkoBOro KomekCy YKpaiHU Ta ACSKUX 3aKOHOJIABYHMX
aKTiB YKpaiHu 1070 moaatkoBoi pedopmu. 3akon Ykpainu Bix 28 rpymHs 2014 poxy
Ne 71 VI I. URL.: https://zakon.rada.gov.ua/laws/show/71-19 (nara 3Bepuenns: 02.09.2019).

FeTMaHueB N.0., Koamp [O.A., Heuwaii M.B. AnMiHICTpyBaHHS MOJAaTKOBUX
HJ‘I&lTC)KlB npoOJieMu Teopii Ta TNPAKTHKH: HayK -npakT.noci6. — K., 2017. — C. 50.
12 Bromxernuit koxexe Yxpainn Bix 21 uepsrst 2001 p. URL: https://zakon.rada.gov.ua/
laws/show/2542-14 (nara 3Bepaenns: 02.09.2019).
13 Tam camo.
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subject of review by the Constitutional Court of Ukraine. When deciding
on the subject matter and content of the Law “On State Budget
of Ukraine”, the Constitutional Court referred to the decision in the case
of social guarantees of citizens, according to paragraph 5 of the reasoning
of which the Parliament of Ukraine, when adopting the Law “On State
Budget of Ukraine”, shall not be empowered to include therein provisions
on amendments to the current laws of Ukraine, suspend certain laws
of Ukraine and/or in any way change the legal regulation of social
relations defined by other laws of Ukraine™.

In recent years, the legislator has not practiced incorporation
of amendments to the laws into the text of the Law “On State Budget”, but
often these changes are adopted on the same day with the adoption of the
State Budget, that is, in essence, a package of bills. Existence of a “budget
package” for 2019 with the law envisaging amendments to the Tax Code
of Ukraine was reported in the press™.

Similar information with regard to availability of the budget package
appeared in the press when the State Budgets for 2016 and for 2017"
were adopted.

Adoption of amendments to the tax legislation for changing the
budget indicators of a particular tax year, in our opinion, does not take
Into account the stimulating and regulating functions of taxation, points
out to the fact that the tax policy only adheres to current goals and
objectives, without taking into account strategic and long-term goals. It is
worth mentioning that in some cases, the relevant objectives even are
implied by the legislative instrument. Such is the Law “On Amendments
to Tax Code of Ukraine and Certain Legislative Instruments of Ukraine on
Balancing Budget Revenues in 20177 No. 1791-VIII as of December 20,

4 Pirenns Koncrurymnitinoro Cyny Ykpainu Big 22 tpaBusa 2008 poxy Ne 10-pm/2008
y CHopaBi IIOAO MpeaMeTa Ta 3MICTy 3akoHy mpo JlepkaBHuil Oromxer Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/v010p710-08 (mara 3Bepuenus: 02.09.2019); Pimenns
Kouncruryniinoro Cyny VYkpainu Big 9 mumus 2007 poky Ne 6-pm/2007 y cmpasi mpo
comianbHi rapanTii rpomansH. URL: https://zakon.rada.gov.ua/laws/show/v0a6p710-07
(mara 3BepHennsi: 02.09.2019).

Pama npuifHsna Iepimii  3aKOHONPOGKT i3 «GIOKETHOrO MakeTy». ExoHoMiuHa
npaBma. URL: https://www.epravda.com.ua/news/2018/11/22/642920/ (mata 3BEepHEHHSI:
02.09.2019).

1® Bromwkernnit naker Mindiny: crabinisauis Hemopossuxenocti. URL: https:/dt.ua/
macrolevel/byudzhetniy-paket-minfinu-stabilizaciya-nedorozvinenosti- .html (x1ata 3BepHEHHS:
02.09.2019).

Y BromkerHuit  «maker» B arpapHomMy pospizi: romoBHi HoBenu. URL:
https://agropolit.com/blog/184-byudjetniy-paket-v-agrarnomu-rozrizi-golovni-noveli  (nara
3BepHeHHs: 03.09.2019).
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2016. It entered into force on January 01, 2017*°. As its name implies,
this law amends the Tax Code in order to ensure balancing budget
revenues in 2017. It is interesting that the amendments made by this law
did not cease to be valid at the end of the year, but continue to operate as
regulations of permanent nature.

On November 23, 2018, the Parliament adopted Law No. 2628-VIlI
“On Amendments to Tax Code of Ukraine and Some Other Legislative
Instruments of Ukraine on Improving Administration and Revision
of Rates of Certain Taxes and Fees”'®. This Law came into force on
January 01, 2019, pointing out to the fact that breach of the taxation
stability principle is ongoing and systematic.

No transition period with regard to penalties. When the Tax Code
was adopted, the legislator imposed a moratorium on penalties,
envisaging the rule in paragraph 7 subsection 10 section XX “Transitional
Provisions” of the Code, according to which penalties for violation of the
tax legislation for the period from January 01 to June 30, 2011 shall apply
in the amount of not more than 1 UAH for each violation®.

Subsequently, this approach was supported, and having incorporated
in 2012 the regulations on the simplified system of taxation of small
business entities in the text of the Code, the Parliament by its Law
No. 4834-VI as of May 24, 2012 envisaged that penalties against single
tax payers for violations in 2012 of the procedure for calculation,
accuracy of filling tax returns of single tax payer and completeness of
payment of single tax amounts by the payers shall not be applied®.
However, then the approaches changed. Even radically changing the
taxation system without a proper transition period, the legislator now
rarely imposes moratoriums on penalties. It is necessary to cite as an
example, however, the provision of the aforementioned Law No. 71- VIII,

18 [Ipo BHecenns 3MiH 10 [lomaTkoBOTO KOJEKCy YKpaiHU Ta JCSKUX 3aKOHOAaBUUX
akKTiB YKpaiHu 11010 3a0e3nedeHHsI 30aTaHCOBAHOCTI 00 DKETHUX HaAXomkeHb y 2017 porii.
3akon Ykpainm Big 20 rpyans 2016 p. URL: Ne 1791-VIII. https://zakon.rada.gov.ua/
laws/show/1791-19 (nara 3Bepuenns: 03.09.2019).

19 [Ipo BHecenHs 3MiH 10 [logaTkoBOTO KOJEKCY YKpaiHU Ta ACSKHUX IHIIUX 3aKOHO-
JaBYMX aKTIB YKpaiHU 1010 MOKPAILEHHS aMIHICTPyBaHHS Ta MEPerjsay CTaBOK OKPEMUX
nomatkiB 1 300piB. 3akoH VYkpaimm Big 23 nucromama 2018 p. Ne 2628-VII. URL:
https://zakon.rada.gov.ua/laws/show/2628-viii (nara 3Bepuenns: 03.09.2019).

? MMonarkosuit koxgeke Ykpainu Bix 2 rpymus 2010 p. URL: https://zakon.rada.gov.ua/
laws/show/2755-17/ed20190101 (nara 3Beprenns: 03.09.2019).

2 [Ipo BHecenHs 3MiH 1o IlomarkoBoro kojekcy YKpaiHM OO0 YIOCKOHAJICHHS
JeSKUX TOJATKOBUX HOpM. 3akoH Ykpainu Big 24 tpaBHs 2012 p. Ne 4834-VI. URL:
https://zakon.rada.gov.ua/laws/show/4834-17#n516 (nata 3Bepuenss: 03.09.2019).
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under which, according to the results of activity in 2015, penalties
(financial sanctions) against payers of corporate income tax for violation
of the procedure for calculation, accuracy of filling tax returns of single
taxpayer and completeness of payment thereof shall not be applied.
At the same time, this law introduced systematic changes not only to the
procedure for payment of income tax, but also to almost every tax
for which there was no moratorium on penalties.

Introduction and abolition of retail taxes “today starting from
today”. Sometimes, without any transition period, the legislator
essentially establishes or abolishes taxes that apply to an extremely wide
range of taxpayers and require substantial preparatory work, since their
collection requires the use of certain organizational and technical
mechanisms. To do this, we would like to cite two important examples
with regard to introduction and abolition of retail excise tax.

The first example. The mentioned Law No. 71-VIII introduced a
retail excise tax — excise tax on retail trade in excisable goods (fuel,
alcohol, tobacco). This tax had to deal with the maximum retail price for
tobacco products and was added to the retail price for alcohol and
tobacco by retailers. Thus, the law, which was adopted on December 28,
2014 and entered into force on January 01, 2015, applied to every
retailer of excisable goods. Accordingly, each of them had to re-equip
(reconfigure) the cash registers in the short term so as to be able to pay
this tax, keep its accounting and provide reporting. It is clear that it is
impossible to do this in 1-2 days all over Ukraine, so for a certain period
in January-February 2015, entrepreneurs and legal entities had to pay
this tax from at their own expense (during the period when retail sales
of excisable goods were made, however, these entities have not yet
managed to reconfigure the cash registers). This example shows that
entrepreneurs have incurred real losses as a result of non-compliance by
the legislator with the taxation stability principle.

The first example also confirms that adherence to the stability
principle is objectively necessary, since the mechanism of taxation with
certain taxes requires the use of technical means, and objectively
requires some time. In addition, despite the fact that ignorance of the
laws does not exempt from liability, it is objectively necessary to provide
taxpayers with the opportunity to read the texts of the laws. The laws on
amendments to the Tax Code of Ukraine set forth in several dozen pages
cannot always be read in one day. Of course, one should not assume that
most taxpayers will do it. And it follows that the taxpayers will
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unconsciously violate the law in the initial stages, and for elimination
of such violations they will have to resort to falsification (drafting
accurate documents retroactively) or will be held liable for the offenses,
committed, essentially not due to their fault.

Almost as interesting is the second example. Law No. 1791-VIII
“On Amendments to Tax Code of Ukraine and Some Legislative
Instruments of Ukraine on Balancing Budget Revenues in 2017” was
adopted on December 20, 2016 and enacted on January 01, 2017.
This Law abolished the excise tax on retail trade in fuel®. It can be
assumed that, for a few days or weeks, all retail fuel business entities that
had cash registers and were ready to pay excise tax, prior to reverse cash
registers adjustment, collected this tax from customers and eventually
left it to themselves, and did not pay it to the budget, and if they did, they
did it without a tax obligation to pay it.

2. Legal technique peculiarities

Laws publication with delay. We also consider it necessary to raise
the issue of timely publication of the tax laws adopted in the last days of
the year. For example, the aforementioned Law No. 71-VIII was
published in the special issue of the “Holos Ukrainy” (Voice of Ukraine)
newspaper (official newspaper of Ukrainian parliament) on December 31,
2014. Official information on the website of the Parliament states that Bill
No. 1578 which later became Law No. 71-VIII was signed by the
Chairman of the Verkhovna Rada of Ukraine on December 31, submitted
for signing to the President on December 31 and returned by the President
on the same day, on December 31, 2014. Of course, the law could have
not been physically promulgated on December 31, 2014. And if the
special issue of the “Holos Ukrainy” newspaper was published or even
printed on December 31, 2014 (after the Law was signed by the
President), it is unlikely that one of the readers could have read the text of
the Law on December 31, 2014,

22 [Ipo BHecenns 3MiH 10 [lomaTkoBOTrO KOJeKCy YKpaiHU Ta JESKUX 3aKOHOIAaBUUX
aKTiB YKpaiHu 11010 3a0e3MedeHHs 30aT1aHCOBAHOCTI 00 DKETHUX HaAXOmkeHb y 2017 porii.
3akon Ykpainu Big 20 rpyans 2016 p. Ne 1791-VIII. URL: https://zakon.rada.gov.ua/laws/
ShOW/1791 19 (nara sepuenns: 03.09.2019).

Hpo BHeceHHs 3MiH 110 [logaTkoBoro Komekcy YKpaiHu Ta JeSKMX 3aKOHOIaBYMX
aKTiB YKpaiHu 1070 moaatkoBoi pedopmu. 3akon Ykpainu Bix 28 rpymHs 2014 poxy
Ne 71-VII. URL.: https://zakon.rada.gov.ua/laws/show/71-19 (nata 3Bepuenns: 03.09.2019).
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According to the author’s own mentions, which unfortunately cannot
be verified with credible scientific evidence, this special issue appeared
on the website of the “Holos Ukrainy” newspaper on January 02, 2014,
when it went on sale in newsstands — it is quite difficult to say
(considering the fact that on the 1% of January — New Year’s Day is an
official holiday in Ukraine, not a business day).

Therefore, urgent adoption and enforcement of the tax laws leads to
possible delays in their publication, which in its turn means that for some
time legal relations are governed by the unpublished law. At the same
time, since business operates on public holidays, this may be relevant
for taxation of business transactions taking place on such public holidays,
and further emphasizes the necessity for publication of laws in advance
(with a proper transition period).

Technical errors in the texts of laws. Adoption of amendments to
the tax laws in packages, non-compliance with established parliamentary
procedures and the 6-month transition period under consideration lead to
far more technical errors in the texts of the tax laws than may be
acceptable. Sometimes such errors remain uncorrected for several years in
a row, resulting in legal uncertainty or creating an area of poor legal
regulation. Perhaps, the most well-known of these regulations-errors is the
technical regulation on enactment of the regulation on abolition of the tax
militia (police organisation for tax criminal investigation), contained in
Law No. 1797-VIII “On Amendments to Tax Code of Ukraine on
Improving Investment Climate in Ukraine” as of December 21, 2016. The
whole section was excluded from the Tax Code only due to inaccurate
reference to the item number in the text of the amendment.

Paragraph 134 of Section | of this Law envisaged exclusion of
Section XVI111-2 “Tax Miliia” from the text of the Criminal Procedure
Code. On the whole, the Law entered into force on January 01, 2017.
However, the procedure under which it entered into force contained the
regulation with the exception as regards entry into force of “parag-
raph 133, Section | (with regard to exclusion of Section XVIII-2) -
upon the date of entry into force of the law defining the legal grounds
for arrangement and activity of a central executive body charged with
the duty to ensure prevention, detection, termination, investigation and
disclosure of criminal offenses the subject of which is the financial
interests of the State and/or local authorities, falling within its
jurisdiction under the Criminal Procedure Code of Ukraine and other
persons with whom such body interacts.” Inherently, in preparation and
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editing of the text of amendment, the numbering of items was moved
up and paragraph 133 became paragraph 134. However, as a result,
the Section of the Tax Code of Ukraine on tax militia was deleted
on January 01, 2017%.

In his interview in 2018, the Finance Minister of Ukraine
acknowledged that the tax militia existed outside the law but the budget
funds were still allocated for its needs®. Undoubtedly, given that the tax
militia is the pre-trial investigation body, this situation in law is
absolutely unacceptable.

The second known serious technical error is Article 78 of the Tax
Code of Ukraine envisaging the grounds for unscheduled on-site
inspections of taxpayers, in particular, as a result of their failure to
respond to a mandatory written request from the supervisory authority.
Thus, paragraph 78.1.1 of the Tax Code of Ukraine as amended by Law
No. 909-VIII “On Amendments to Tax Code of Ukraine and Certain
Legislative Instruments of Ukraine on Balancing Budget Revenues in
2016” as of December 24, 2015, which entered into force on January 01,
2016, provides for the possibility of an unscheduled audit in case of
“receipt of tax information pointing out to violation by the taxpayer of
currency and other legislation laws that have not been regulated by this
Code, the control of which is vested upon the regulatory bodies”.
The possibility to carry out an unscheduled audit in case of detection
of any breach of the tax legislation disappeared in a strange way from the
text of the regulation (which is quite logical, since it is a matter of the Tax
Code and regulatory bodies are tax inspections)®®. This technical error was
corrected only by Law No. 1797-V111 as of December 21, 2016%.

From the point of view of legal technique, it is quite interesting that
the amendments have been introduced twice to paragraph 78.1.2 of the

24 Hpo BHeceHHs 3MiH 10 [lomaTkoBoro KOZIeKCy VYKpaiHu 1010 TMOKpAIeHHS
IHBeCTHLIHHOTO KIIiMaTy B YKpaiHi. 3akoH Ykpainu Big 21 rpyans 2016 poky Ne 1797-VIII,
URL: https /[zakon.rada.gov.ua/laws/show/1797-19 (mara ssepHeHHs: 03.09.2019).

MlanH MOJIATKOBAa MITIIIsL BXe Ounblie poky icHye mo3a 3akoHoMm. URL:
https://www.5.ua/polityka/minfin-podatkova-militsiia-vzhe-ponad-rik-isnuie-poza-zakonom-
165557 .html (nata 3BCPHCHHS: 03.09.2019).

26 [Ipo BHecenns 3MiH 10 [lomaTkoBOTrO KOJeKCy YKpaiHU Ta JESKUX 3aKOHOIAaBUUX
akKTiB YKpaiHu 11010 3a0e3MedeHHsI 30aIaHCOBAHOCTI 00 DKETHUX HAAXOMKeHb y 2016 porii.
3akon Ykpainu Bin 24 rpymaas 2015 p. Ne 909-VIII. URL: https://zakon.rada.gov.ua/laws/
ShOW/909 19 (nara sepuenns: 03.09.2019).

Hpo BHeceHHs 3MiH 10 [lomaTkoBoro KOZIeKCy VKkpaiHu 100 MOKpAIIeHHS
IHBeCTHULIIHHOTO KIIiMaTy B YKpaiHi. 3akoH Ykpainu Big 21 rpyans 2016 poky Ne 1797-VIII,
URL.: https://zakon.rada.gov.ua/laws/show/1797-19 (nara 3Bepuenns: 03.09.2019).
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Tax Code of Ukraine by two different laws, dated December 28, 2014.
Law No. 71-VIII supplemented the provision of this paragraph by certain
words, and Law No. 72-VIII outlined the provision of this paragraph in a
new wording. Both laws entered into force on January 01, 2015. It is
difficult to say which of the amended regulations prevails®.

We assume that when the Parliament has sufficient time to review,
elaborate and edit the bill, its review in accordance with the regulation
and without violating the regulations of other laws, then the possibility
of technical errors is significantly reduced.

3. Why does the stability principle not work?

When a legislator enacts a law which, contrary to the provisions of the
Tax Code of Ukraine (TCU) and the Budget Code, changes the taxation
rules without establishing at least a 6-month transition period, the taxpayers
and regulatory authorities receive two laws that contradict each other. One
of the laws — the Tax Code of Ukraine, establishing the relevant principle,
prohibits to amend the tax law under such procedure. The second law,
violating this prohibition, makes such amendment and sets other taxation
rules. In other words, the second law contradicts the first one. When settling
a conflict of the legal rules with the same legal effect, we prefer a special
regulation, that is the regulation making an amendment. Because the
regulation-principle is always general in relation to a specific regulation that
contains an indication of certain rights and obligations. However, there are
no constitutional or organic laws in Ukraine, and therefore the regulations
of all laws, except for the Constitution, have the same legal effect.

This problem may be solved by a specific taxpayer only if the
regulatory authority charges the tax and/or holds the taxpayer liable for the
tax offense under the amended regulation, and the taxpayer will prove in
court that the tax was charged against the law and/or he was held liable for
the offense committed not due to his fault, and it occurred solely as a result
of violations committed by the legislator when adopting the amendments
to the tax law and determining the procedure for its entry into force.

Such situations may be observed in the case law. The most well-
known are the dozens of litigations concerning implementation of
a transport tax without observing the transition period.

28 [Tpo BHecenns 3miH 10 [logaTkoBOrO KO/IEKCY YKpaiHH IIOA0 yIOCKOHAJIEHHS MO1aT-
KOBOT'O KOHTPOJIIO 32 TPaHC(HEPTHUM LIHOYTBOPEHHIM. 3aKoH YKpainu Bif 28 rpyaus 2014 p.
Ne 72-VIII. URL.: https://zakon.rada.gov.ua/laws/show/72-19 (nara 3sepuenns: 03.09.2019).
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Tax imposition without observing transition period. Some of the
said cases have already been submitted to the Supreme Court and have
been mainly settled in favour of the taxpayer. Thus, the Supreme Court by
its decision dated August 21, 2018 in case No. 820/6986/16 upheld the
decisions of the administrative court of first instance and administrative
appellate court, taken in favour of the taxpayer in the dispute, under which
the authority charged the transport tax with a person for 2015, introduced
on January 01, 2015 by Law No. 71-VIII dated 28.12.2014, based on the
regulations of the Tax Code of Ukraine (taking into account the
amendments made by the said Law) and the corresponding decision of the
local council, since the transport tax is (in our opinion, technically) a local
tax necessarily imposed by the local councils.

The position of the regulatory authority in this case is interesting, which
IS quite typical in such cases. Thus, in order to substantiate its requirements,
the tax inspection noted that “the stability principle is applied in the case
of amendments to the elements of taxes and duties, and not in the adoption
of new taxes, whereas a new transport tax was introduced by Law of
Ukraine No. 71-VIII “On Amendments to Tax Code of Ukraine and Some
Laws of Ukraine on Tax Reform” as of December 28, 2014%.

Settling this dispute, the Supreme Court pointed out that “the
decisions of local councils with regard to the transport tax, taken in 2015,
could not be applied in the same year 2015. Such decisions could
determine only 2016 as a planning year, and it the transport tax could be
considered established by the local council only starting from this year”.
Substantiating this decision, the Supreme Court refers to the stability
principle (cl. 4.1 of the Tax Code), Article 58 of the Constitution of
Ukraine (stating that the laws have no retroactive effect), Article 57 of the
Constitution (according to which everyone is guaranteed the right to know
his/her rights and obligations)®® and the ECHR decisions in the cases
of Shchokin v. Ukraine and Sukhanov and Ilchenko v. Ukraine®.

We can draw an important conclusion from the above decision of the
Supreme Court. The stability principle applies not only to amendments to

?® ocranosa Bepxosuoro Cyny Bix 21 cepmust 2018 poky y crpai Ne820/6986/16.
URL: http://www.reyestr.court.gov.ua/Review/76002788 (nata 3BepuenHs: 03.09.2019).

30 Koncturymis VYkpaiam Bim 28 uwepBHs 1996 p. URL: https://zakon.rada.gov.ua/
laws/show/254x/96-Bp (nata 3Bepuenns: 03.09.2019).

! Case of Shchokin v. Ukraine (Applications nos. 23759/03 and 37943/06). URL:
http://hudoc.echr.coe.int/eng?i=001-100944 (mara 3Bepuenns: 03.09.2019) ; Case of Sukhanov
and lichenko v. Ukraine (Applications nos. 68385/10 and 71378/10). URL.: http://hudoc.echr.
coe.int/eng?i=001-145014 (nara 3Bepuenns: 03.09.2019).
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the elements of taxes and duties, but also to the introduction of new taxes.
Besides, the mention in the decision of the Constitutional Court
concerning any person’s right to know his/her rights and obligations is
extremely important. In the above situations, the publication of
amendments to tax laws with delay, their late adoption undoubtedly
infringes this constitutional right.

One of the problems related to tax policy in disputes with taxpayers
is that the regulatory authorities implement the practice of appealing
against court decisions taken not in their favour, even in cases where the
law (and in some cases — the relevant case law) is clearly not on their
side (as we can see in the above case). In our opinion, this is
unreasonable. If a court decision is taken in favour of taxpayers, the
regulatory authority should really assess its chance of “winning the case”
in court on the basis of the results of appeal and cassation review.
Insuch a case, where the case law is clearly not in favour of the
regulatory authorities (which proves the illegality of their decisions,
actions or omissions actually contested by the taxpayer), the appeal of
the court decisions is a waste of the taxpayers’ money and, in our
opinion, does not contribute to the establishment of the rule of law (when
the public authority insists on the accuracy of its manifestly unlawful
position). Of course, the heads of regulatory authorities, when taking
decisions upon the results of the audits, should also evaluate the case law
and sufficiently examine the taxpayer’s explanations and objections, so
that the decisions of the regulatory authorities would be lawful and
justified. In order to reduce the number of taxpayers’ claims in court,
K. Priamitsyn proposes to legislate personal responsibility of the
officials of the regulatory authorities for making unreasonable decisions
on imposing tax liabilities®*. The above question is a problem that
requires more detailed independent scientific research.

O. R. Zeldina, emphasizing that real, not declared tax stability should
be one of the directions of reforming tax policy, therefore proposes to
establish responsibility for law-makers who violate the stability
principle®.

32 [Mpsminma K.FO. CynoBuit 30ip y momaTkoBUX cropax sK (akTop OOMEKEeHHs
JocTymy 1o mpaBocynas. // Bichuxk Hayionanvnoco mexniynoeo yuisepcumemy Yxpainu
«Kuiscokutl nonimexniunui incmumym». Ilonimonozisa. Coyionoeia. I[Ipaso. — 2018. — Ne 3. —
C. 150.

8 3enpaina O. Hampsimu MopaepHizanii monatkoBoi momituku Ykpaiau. // FOpuouuna
Vrpaina. 2017. — Ne 1-2. - C. 103-110.
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In our opinion, given the high importance of the problem for tax
regulation, it is necessary to provide for a rule of tax stability at the level
of the Constitution. It is expected to lead to a more prudent tax and
customs policy and make a positive impact on economic development,
increase business confidence in the authorities and promote the rule
of law.

CONCLUSIONS

1. Tax legislation of Ukraine is more dynamic than stable. The Tax
Code of 2010 is one of the largest and most complicated and, at the same
time, the most amended laws of Ukraine. Notwithstanding, the tax laws of
Ukraine have restrictions, existing over 25 years, on amending the basic
elements of tax laws after July 1 of the year preceding the tax year.
The Government and Parliament traditionally violate this rule.

2. One of the main manifestations of modern tax policy should be the
real observance of the stability principle, according to which amendments
to the tax legislation and adoption of its new regulations should be made
in compliance with the statutory requirements for a minimum 6-month
transition period for their entry into force.

Observation of the principle of the stability in tax regulation and tax
policies should be ensured in the light of the following:

— as a manifestation of observance of the principle of the rule of law
by the legislative and executive bodies in the form of non-performance of
actions prohibited by the law;

— due to physical inability of taxpayers to study amendments to the
tax laws in due time, inasmuch as they have traditionally large volume,
and, as result, it violates the constitutional right of a person to know his
rights and obligations;

— in order to ensure the higher quality of the amendments to the tax
laws, it is advisable to adopt them without any deviation from the standard
procedure, without recognizing them as urgent and without including in
various kinds of “packages”, when the members of Parliament are not
able to read in detail and propose and consider amendments to the bill;

— due to the need for applying organizational and technical
measures and means in taxation with some taxes (for example, setting up
and reconfiguring registrars of accounting transactions, computer
programs for accounting and reporting automation, updating forms, etc.),
which need some time for setting in the event of significant changes in the
tax mechanism.
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3. In order to comply with the stability principle, tax policy should
be based on the following approaches:

— the subjects of legislative initiative have no right to draft and
submit to the Parliament bills that envisage amendments to the Tax Code
with their entry into force contrary to the stability principle established
by the Tax Code (without observing the minimum 6-month transition
period);

— the Parliament should not adopt such bills if they are received; and
iIf such a bill is to be adopted, it will have to be amended in order to take
effect from the next fiscal year following the planning year;

— in the event of such amendments being adopted by the Parliament,
the regulatory authorities have to consider the relevant amendments to be
effective only from the next fiscal year;

— in the event of a dispute over the entry into force of the tax rule
(both when declaring taxes by the taxpayer, and when levying by the
regulatory authority, upon the results of the audit or in the course of court
proceedings), it must be resolved in favour of the taxpayer, to the extent
of tax regime maximum favourable to the taxpayer.

4. In order to ensure the effective functioning of the stability
principle in tax policy, it is reasonable to provide for a regulation of tax
stability at the level of the Constitution. For this purpose, the author
proposes to supplement Article 67 of the Constitution of Ukraine with the
sentence (new part) with the following content:

“The new taxes and duties cannot be introduced, and the laws on
introducing the new taxes and duties and amendments to tax and duties
rules cannot be adopted and published later than six months before the
start of the new fiscal year, in which the new taxes, rules and rates will be
applicable””.

5. Within the framework of the current legislation, in the event of
any disputes between a taxpayer and a regulatory authority, the courts
should take a decision in favour of the taxpayer in the cases when
amendments to the tax laws introduced without compliance with the
stability principle have led to imposition of taxes, recovery of duties
and/or application of sanctions).

3 KpaBuyk O. O. CTabuIbHICTh OMOJATKYBAHHS MAa€ CTAaTH KJIIOYOBUM ITPUHITUIIOM
MOAATKOBOT TOJITUKH. // Bichux Hayionanvnoeo mexHiynoeo yHisepcumemy Ykpainu
«Kuiscokutl nonimexuiunuti incmumymy. Ilonimonoeisn. Coyionoeis. Ilpaso. — 2018. — Ne 4. —
C. 127-135. URL: http://nbuv.gov.ua/UJRN/ (nata 3Bepuenns: 03.09.2019).
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6. Under the current Tax Code, taking into account the case law
of the Supreme Court, the stability principle in taxation applies not only
to amendments to the elements of taxation, but also to introduction
of new taxes.

Development of an attractive investment economy in Ukraine requires
the stability and clarity of tax legislation. Therefore, the Government and
Parliament should take this into consideration in the course of drafting
amendments to tax policy, tax laws and implementing thereof.

SUMMARY

System disadvantages hindering compliance with the taxation
stability principle are considered. The stability principle in the tax law of
Ukraine appeared in the Law of Ukraine “On Taxation System” in 1994
and it is provided by tax legislation all 25 years from 1994 till 2019.
Due to stability principle amendments to the tax laws should be available
at least 6 months prior to the beginning of the fiscal year. However,
the Parliament was not concerned about stability principle and, if
necessary, they amended the tax laws and brought them into force
immediately or with a much shorter transition period than 6 months.

Under the current Tax Code, taking into account the case law of
the Supreme Court, the stability principle in taxation applies not only
to amendments to the elements of taxation, but also to introduction of
new taxes.

Approaches in tax and legal regulation, which should ensure
prevention from violation of stability principle are proposed. In order to
comply with the stability principle, tax policy should be based on the
following approaches. The subjects of legislative initiative have no right
to draft and submit to the Parliament bills that envisage amendments to
the Tax Code with their entry into force contrary to the stability principle
established by the Tax Code (without observing the minimum 6-month
transition period). The Parliament should not adopt such bills if they
are received; and if such a bill is to be adopted, it will have to be amended
in order to take effect from the next fiscal year following the planning
year. In the event of such amendments being adopted by the Parliament,
the regulatory authorities have to consider the relevant amendments to be
effective only from the next fiscal year.

In the event of a dispute over the entry into force of the tax rule (both
when declaring taxes by the taxpayer, and when levying by the regulatory
authority, upon the results of the audit or in the course of court
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proceedings), it must be resolved in favour of the taxpayer, to the extent
of tax regime maximum favourable to the taxpayer.

In order to ensure the effective functioning of the stability principle
In tax policy, it is reasonable to provide for a regulation of tax stability at
the level of the Constitution.
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