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J0 IIUTAHHS ITPO HEAOIIJIBHICTD ITOJAJIBINOTO
YCKIIAAEHHS CTATTI 111-1 KPUMIHAJIBHOI'O KOAEKCY
YKPATHU (HA TIPUKJAJII 3BAKOHOIIPOEKTY
PEECTP. N\e 7223 BI/I 28 BEPE3HJ 2022 POKY)

AxkimoB M. O.

KaHOUuOam 1opuoudHUX Hayx, OOyeHm,
doyenm xageopu KpUMIHAIbHO20 NPaAsd,
Hayionanvna akademis enympiuinix cnpas
M. Kuis, Yxpaina

[pobiema KpuMiHAITBHO-TIPABOBOI OLIHKM KOJAaOOpPAIioHI3My € CHOTOJHI
Oe3rnepeyHo OAHIEI0 3 HAWOUTBII aKTyallbHUX y HAylll KPUMIHAIBHOTO TIpaBa.
Bapro Harazmarw, 1110 IPOTO3HIIis KpUMIHATI3YBaTH Lie TisSHHS BUCIIOBIIFOBANIACH
IIe TOHaJ ACCATh POKIB TOMY, MiJ Yac ONpAIFOBaHHS 3aKOHOIPOEKTYy «IIpo
3a0e3neyeHHs mpaB i CBOOOX TPOMAJASH Ta MPAaBOBHM PEXHUM HA THMYACOBO
OKYTIOBaHi# TepuTopii YKpaiHmy», MpoTe B OCTATOUHIH penaxiii 3akoHy YKpaiHu
Bix 15 kBitHa 2014 poky [1], gami — 3akon Ne 1207-VII, BixnoBimHI TOMOKEHHS
Oymu BiacytHi. CuTyarlist JOKOPIHHAM YHHOM 3MIHWJIACH MiCis 24 JIFOTOro
2022 poky: 3akorHom Ykpainu Bing 03 Oepesns 2022 poky Ne 2108-IX «IIpo
BHECEHHS 3MiH JI0 JIEIKMX 3aKOHOJAaBYMX aKTiB YKpaiHU MO0 BCTAHOBJICHHS
KPUMIHAILHOT BIATIOBITAIBHOCTI 3a KoOJaOopamlifHy misuieHICTE» [2] Kpuwmi-
HapHuH Koxekc (mami — KK) Vkpainn [3] OyB momoBrenuid crarrero 111-1
«KomnabopariifiHa AisuTbHICTEY.

Cam Jymire oOcsr mmiei crarTi (BiCIM YacTHH, IO MICTATh BiCIMHAINATH
OKpeMHX CKIa[iB KPHUMIHAJIGHHX MpPaBOIOPYLICHb, Ta IPUMITKa, IO
CKJIAIA€ThCS 3 YOTHPHOX IYHKTIB) CBIMYMB TPO CKIAAHICTE Ta Oararo
BUMIPHICTb MOHATTA, PO sIKe Huerbes. ToMy HE IMBHO, IO LIO 3aKOHONABYY
HOBENy MPaKTUYHO OJpa3y MOYald KPUTHKYBAaTH 1 HAYKOBIN, i IPaKTHUKH,
CIPaBeIMBO BKA3yIOUH i Ha BiJCYTHICTh €HOCTI TEPMIHOJIOTTYHOIO arapary,
1 Ha HEBINOBIIHICTh KPUMIHAIBHOTO MOKapaHHs 32 KOJIA0OpaIliiHy JIsIbHICTh
NPHUHIIMITY TPOMOPLIHHOCTI HOTO MPU3HAYEHHS, 1 HA CKJIAJIHICTh PO3MEXKYBaHHS
JIUsTHB, TiepenoavueHux crartsivu 111, 111-1, 111-2 Ta 436-2 KK Vkpainu, Torio.

[IpoTe 3aMiCTh HAJISKHOTO pearyBaHHsS Ta BXKUTTS 3aXO[IB 13 YCYHEHHS
HaBeNICHUX HEJOJIKIB JesiKi CyO’€KTHM IpaBa Ha 3aKOHOZABUY IHILATUBY,
BUXOJISTYH 3 HAMAraHHs! CKOPHCTaTHCh CUTYAIII€E0, 10 CKIIATAcs, Ta KePyHIHCh
BUKJTIOYHO IIBUIKOIUTMHHUME HOIYJIICTCBKUMH MipKYBaHHS, TTOYad BHOCHTH
Ha po3nin BepxoBHoi Pagu YkpaiHn 3aKOHOIPOEKTH, IO 32 CBOIM 3MICTOM
3[IaTHI JIMIIIE TIOTIPIINTH i 6€3 TOro He HaATO JOCKOHAIY KPUMIHAJIBHO-TIPABOBY
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Tak, 3akoHompoekT peectp. Ne 7223 Big 28 Gepesns 2022 poky «IIpo
BHeceHHS 3MiH o crartilll-1 KpuMiHaneHOro Koaekcy YKpalHu MO0
PO3LIMPEHHS] TEepesiky KpPUMIHAIBHUX IPaBOINOPYIICHb 3a 3JIHCHEHHS
KoNabopariiHol MisuThHOCTD [4], maii — 3aKOHOMPOEKT 7223, Mae Ha MeETi,
SK 3a3HAYAEThCSA Yy TOSICHIOBAIBHIA 3aIliCIli, BCTAHOBJIEHHS KPHUMiHAIGHOL
BIATIOBITATBHOCTI 3a KOJMAbOpaIiiHy MisUTBHICTD, siKa Oyze 3aCTOCOBYBATHCH 110
TpoMafsH YKpaiHH, II0 MAaroTh POCiiicbKe TPOMaIsIHCTBO (MiIIAHCTBO). YTiM,
BUBUCHHS 3aKOHOIPOEKTY 7233 CBiAYMTH HE TUIHKM MPO CYMHIBHHH (3 TOUKH
30py AOLLTFHOCTI) XapakTep 3arporioHOBaHMX 3MiH 10 unHHOTO KK Ykpainu,
aJie 1 Ipo Te, 10 11i 3MIHH CynepevaTb YAHHOMY BITYM3HSHOMY 3aKOHOJIABCTBY.

Tak, cy0’eKT TpaBa Ha 3aKOHOZAABUY IHII[IaTUBY, OOIPYHTOBYIOUH HOLIIIb-
HICTb KpuMiHami3alil HasBHOCTI y 0coOM TpoMajsIHCTBA (IIiIAHCTBA) 1HILION
JIepIKaBH, sIKa 3/11ICHIOE 30pOlHY arpecito npoTH YKpaiHu, BUCIIOBIIIOE CyMHIB y
TOMYy, IO TpoMajsHH YKpaiHW, SIKIi MarOThb IIaCllOPTH Ta TPOMaSHCTBO
JIep’KaBHU-arpecopa, BipsTh B IEpeMOry YKpalHH i HIONTO B KPAIIOMy BHIIAIKY
OUIKYIOTh Ha 3aKiHYCHHsS BilfHH, a B TIPIIOMY € ITOTCHIIHHIMH arcHTaMH
OKyTaHTiB. 3a TakWX yMOB, Ha AYMKY PO3POOHMKA 3aKOHOMIPOEKTY 7223,
POCIHCBKMI  TACHOPT  BHKOPHCTOBYETBCS SK  «3alACHUA  aepoapom»,
III0 B yMOBAX BOEHHOT'O CTaHY € a0COTIOTHO HE IPUITYCTHMHUM.

Sk BimoMO, MIACTaBOIO KPWUMIHAJIBHOI BiIIIOBIZATGHOCTI € BYMHEHHS
0C000I0 CYCIIJIBHO HEOEe3MEeYHOro JsSHHS, SIKE MICTUTh CKJIaJl KPUMIiHAJILHOIO
npaBonopyireHns (dactuHa nepia crarti 2 KK Ykpainu), To0TO CyKyIHICTh
BCTaHOBJICHUX 3aKOHOM OOOB’S3KOBHX O3HAaK, IO XapaKTePU3YIOTh IEBHY
BOJIGOBY aKTMBHY YH IACHBHY IOBEAIHKY JIOJMHH SIK KPHMIHAJIbHE IIPaBoO-
MOPYIICHHS.

VY CBOIO Uepry TpOMaIsSHCTBO — II¢ TPABOBUH 3B’S30K MiXK (Pi3UYHOIO
0c00010 1 YKpaiHOIO, IO 3HAaXOAWTH CBI BWSIB y iX B3a€EMHHX IIpaBax Ta
00oB’s3kax (ab3an apyrmid crarri 1 3akoHy Yxkpainm «[Ipo rpomamsHCTBO
VYxpaiam» [S5]). 3Biacu BUIDMBaAE, MO TepeOyBaHHS TPOMAIIHMHA YKpaiHu Y
TPOMAISTHCTBI (ITiIAHCTBI) 1HIIOT JeprKaBH JIMIE XapaKTepu3ye HOTo MEeBHHUN
NPaBOBHH CTaTyc, HE MOXKE BBAXATUCh aKTOM CYCIUIBHO HEOE3NEeYHOT
TOBEZIHKH Ta He Mae OyTH KpUMIHATI30BaHe, M03asiK KpUMIHAIbHE TIOKapaHHSI —
HaWOIBbII CYBOpUH BHJ| JIEPKABHOTO TPHUMYCY — MOBHHHO 3aCTOCOBYBaTHChH
BUKJIFOYHO 32 JSHHS, IO 3aBJAIOTh (UM CTBOPIOIOTH 3arpo3y 3arofisHHS)
IIKOJI OXOPOHIOBaHUM IIIHHOCTSIM.

Binbie Toro, 3Ha4Ha KUIBKICTh rpoMajsiH Ykpainu micist 1991 poky ta ax
110 2022 poky 3 pi3HUX NPUYMH HaOyna IpOMaSTHCTBA IHIIMX JepikKaB (Y TOMY
4HCHi 1 Jep)KaBU-arpecopa), TOMy MPUTATHEHHS TaKuX 0ci0 O KpUMiHATBHOL
Bi/INOBIIATIBHOCT] Terep MpoCTO MO30aBIEHe JIOTIYHOTO TIOSICHEHHs. VIMOBipHa
JK CXWJIBHICTH OCOOHW, SIKA € TPOMAJTHMHOM YKpaiHH Ta OXHOYAaCHO IpoMa-
JISTHUHOM JepKaBU-arpecopa, 10 HaJaHHA MATPUMKH (CIPUSHHS) OCTaHHIN
He € 1 He Moke OyTH MiACTaBOIO /I KPUMIHAJIBGHOI BiANOBiNANBHOCTI —

8



OCTaHHBOIO, SIK BXKE 3a3HAYANIOCS, € JIMIIEC KOHKPETHE MAiSHHS, M0 MICTUTh
O3HaKM CKJIay KpUMIHAJIBHOTO TIPaBOIIOPYIIEHHSI.

He moBuHHO po3misiaTich SIK KPUMIHAIBHO KapaHe MiSIHHA 1 HaOyTTs
TPOMa/ITHUHOM YKpAiHH, SIKHH NPOXKMBAE Ha OKYIOBaHIM TepUTOpii, rpoMa-
JUTHCTBA JIepkKaBH-arpecopa. 3araJbHOBH3HAHO, IO HA TaKid TepHTOpii aep-
JKaBa-arpecop Iparte y Oyab-sIKHid CIoci0 po3ipBaTh 3B’SI3KH MK HACEIICHHIM
Ta YKpaiHO, Cepex IHIIOro CIOHYKAoYM MEIIKAHIIB 10 HaOyTTs ii
TpOMasHCTBA. Y TOZiOHIH OOCTAHOBII, HABPSIA UM MOKHA BECTH MOBY IIPO
JOOPOBUTBHICTE BIATIOBIIHOTO pIlIEHHS TPOMAaIsgHMHA YKpaiHH, a BiATaK,
1 Tpo HasBHICTh MiJCTaB Ul BiNOBiNAIBHOCTI. binblile TOro, BiAMOBiAHO
o yactuHM 1ioctoi crarti 5 3akony Ne 1207-VII mpumycoBe aBroMarHiHe
HaOyTTs TpoMaJsIHAMH YKpaiHH, sSKi TPO’KMBAIOTh Ha THMYAacOBO OKYIOBaHii
TepuTopii, rpomasiHCTBa Pocidicbkoi Denepanii He BHU3HAETHCS YKPaiHOIO
Ta HE € MiJICTaBOIO I BTPaTH TpOMajITHCTBa YKpaiHH.

Hapermnri, mioHaiiMeHIe JUCKYCIHHOIO € 3alpONIOHOBaHa Cy0’€KTOM IIpaBa
Ha 3aKOHOJIABYY IHII[IaTHBY CaHKIIiS 32 JisSTHHS, TiepeadadcHe YaCTHHOKO APYTOI0
crarti 111-1 KK Vkpainu (y penakiii 3akoHOPOeKTy 7223), — mo30aBIeHHs
mpaBa 00ifMaTH IeBHI ocaan abo 3aiiMaTHCS TTIEBHOIO JiIsUTBHICTIO Ha CTPOK Bif
JIeCATH 10 T SITHAIIIATH POKIB 3 KOH(ickamiero MaiiHa abo 6e3 Takoi. Y Haymi
KPUMIHAIPHOTO TIpaBa € YCTAJICHOI0 TOYKa 30py MPO Te. IO JaHUHA BHUI
KPUMIHAILHOTO MMOKapaHHs NPU3HAYAETHCS 3 YpaxyBaHHIM XapakTepy KpHMi-
HaJIGHOTO IIPABOIOPYLICHHS, BUMHEHOTO 3aCy/DKEHOI0 OCO0OI0 3a MOCao0
abo y 3B’SI3Ky i3 3aHATTSAM NEBHOIO [ISUIGHICTIO, Ta SIKIIO CYI 3 ONVIITY
Ha OOCTaBMHM CIIpaBU BU3HA€ 32 HEMOJKIIMBE 30€peXEHHS 3a TaKOI 0CO00I0
mpaBa o0iMMATH TEBHI MOcamy abo 3aliMaTHCS TCBHOK MisUTBHICTIO. STKuM
YUHOM 1€ KpHUMIiHaJbHE TIOKapaHHSI MoXke OyTH 3acTocoBaHEe 10 Oci0,
SIKi He 001MMAalOTh IeBHUX Tocas Ta (a00) He 3aiMaroThCs TIEBHOIO JisUTBHICTIO
(SIK-OT, CTYICHTIB, TICHCIOHEPIB, PSIOBHX MPAIiBHUKIB Ta iH.), 3AIUIIAETHCS Xiba
1110 3/10Ta/LyBaTHCh.

HesBaxaroun Ha BHKIA/ICHI BUINE HEHOJIKH 3aKOHOMPOEKTY 7223 Ta TpH-
BaIMI dYac, MO MHUHYB 3 HOTO peecTparii, BiH J0CI BKIIOYEHHH O TOPSIKY
nenHoro BepxoBuoi Pagm Ykpainm [3]. 3anuiaerscs CroaiBaThch, 10 370-
POBHIA TTy37] HAPOJHUX JCMYTATIB OOYMOBUTH BiIXHJICHHS IIi€i 3aKOHOIABYOL
IHII[IATHRH.

Jlitepatypa
1. Ilpo 3abe3neyeHHs MpaB i CBOOOJ TPOMAJISH Ta NMPABOBHU PEXHUM Ha
THUMYacOBO OKYIOBaHIA Tepuropii Ykpainu : 3akoH Ykpainu Big 15 kBiTHA
2014 poxy Ne 1207-VII. URL: https://zakon.rada.gov.ua/laws/show/1207-
VII#Text (nata 38eprennst: 04.09.2025).
2.Tlpo BHeceHHss 3MiH 1O JeSKMX 3aKOHOJABUMX akKTiB YKpalHU
IIO0 BCTAHOBJICHHA KPHUMIHAIBHOI BIAMOBINATBHOCTI 3a KOJIAOOpaIlifHy
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IisbHICTE : 3akoH Ykpainm Bim 03 Oepesns 2022 poky Ne 2108-IX.
URL: https://zakon.rada.gov.ua/laws/show/2108-20#n12  (nata  3BEepHEHHS:
04.09.2025).

3. Kpuminansanii  xozmeke Ykpainu : 3akoH VYkpainm Big 05 KsiTHS
2001 poky  Ne2314-1I.  URL: https://zakon.rada.gov.ua/laws/show/2341-
14#Text (nata 3BepreHHs: 04.09.2025).

4. TIpo BHecenHs 3MiH 1o crartilll-1 Kpuminamsaoro xomekcy Ykpainu
IIOZI0 PO3IIUPEHHS MEePeNiKy KPUMIiHAJBHIX IPABOIOPYIICH 3a 3IiHCHEHHS
KoJlabopamiifHol MiSUTBHOCTI @ 3aKOHOMPOEKT peectp. Ne 7223 Bix 28 Oepesns
2022 poxy. URL: https:/itd.rada.gov.ua/billinfo/Bills/Card/39302  (mata
3BepHeHHs: 04.09.2025).

5. I1po rpomansHcTBO YKpainm : 3akoH Ykpainu Big 18 ciuns 2001 poky
Ne 2235-111.  URL: https://zakon.rada.gov.ua/laws/show/2235-14#Text  (mara
3BepHeHHs: 04.09.2025).

6. [Ipo mopsmok neHHWit TpuHAMIHTOI cecii BepxoBHoi Pamm VYkpainu
JIeB’SITOTO CKIMKAHHS : moctanoBa BepxoBroi Pamm Ykpainm Big 11 motoro
2025 poky Ne4229-IX. URL: https://zakon.rada.gov.ua/laws/show/4229-
IX#Text (mara 3BepHeHHs: 04.09.2025).

DOl https://doi.org/10.36059/978-966-397-550-4-2

JTOCATHEHHSA HIJIENA CTAJOTO PO3BUTKY:
IH®OPMALINHA CO®EPA TA IHOOPMALIVMHE IPABO
SAK YUHHUKHA YJIOCKOHAJIEHHSA B YMOBAX ITU®POBOI
TPAHC®OPMAIIII B YKPAIHI

Apicrosa I. B.
O0OKMOpKA I0PUOUYHUX HAYK, NpogecopKa,
3a6i0yeayka Kageopu aominicmpamuernozo ma ingopmayitinoeo npasa,
Cymcorutl HayioHanbHUL acpapHuli yHigepcumem
M. Cymu, Yrpaina

B ymoBax mpaBoBOro peXHMMy BOEHHOTO CTaHy B YKpaiHi peasizaris
JIepKaBHOT HOJITHKY 1o/10 gocsirHeHHs Llieit cranoro possutky (mani — LICP)
[1] HaOyBa€e 0COOIMBOTO 3HAYCHHSI, OCKUIBKU OPIEHTYE CYCIUIBCTBO HE JIMIIIC HA
3a0e3nedyeHHsT e()eKTUBHOTO IPOTHOOPCTBA, ane W Ha (OPMYBaHHS MII[HOTO
MIIIPYHTS IS TICISIBOEHHOTO BiTHOBIICHHS KpaiHW. [IpeicTaBHUKK HayKOBOi
IOPUANYHOI CIIUTFHOTH, YCBIIOMITIOIOYH BaXKITHBICTD (DOPMyBaHHS IOPUIMIHOTO
MexaHi3My gocsrHeHHs LICP, mpoBosITs CBOT HOCHTIIKEHHS, BUKOPUCTOBYIOUH
MPaBOBi IHCTPYMEHTH pI3HHX Tamy3edl npasa. Hampukmanm, y poGoti [2]
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aKIIEHTYETHCSI yBara Ha KOMIUIEKCHOMY BHKOPHCTaHHI 3HaHb PI3HHX Hayk,
y TOMY YHCII 3HaHb IOPUIMYHOI HAYKH Ta KOMITIOTEPHHUX HAayK, [0 3HAYHOIO
MIpOIO 3yYMOBIIIOETBCSI TIPOIIECaMM  JIMHAMIYHOT 1(pOBOI  TpaHchopMarlii.
BomHouac, ocobnmBa poilb HaJeKHUTh KOMIUICKCHIH Tamy3i «iH(opmartiiHe
MpaBo», HOPMH SKOi MArOTh PETYIIIOBATH CYCIUTGHI BIAHOCHHH, TIOB'S3aHi
3 obirom iH(opMarii, MOMHMpPEHHSIM HOBITHIX IHQOPMAIIMHIX TEXHOJOTIH,
sIKi, y CBOIO YepTy, € HEBiI'€MHUMH CKJIaIOBUMH iH(opMariiHoi chepn.

Bapro 3a3HauMTH, 010 Y AaBTOPCBKUX JOCIIDKCHHSX (IIOYHMHAIOYH
3 2000 poky) indopmamiiina chepa YipaiHu 3aBKIu po3ririganacs sk CHCTEMO-
YTBODIOIOYMH YMHHHMK PI3HOMaHITHHX c(ep CyCHIbCTBA, a BIIOBIIHI
HAIpaIfOBaHHsA y rajiy3i iHdopMaliiiHoro npapa (Hampukiamn, [3]) mo3Boammm
PO3pOOUTH KOHIENIIIIO iH(pOpPMAIifHIX NMPAaBOBIAHOCHH y Tak 3BaHil «iHTerpa-
THUBHIH iH(pOpMaIiiiHii chepi», BIPOBAPKYIOUH Ta PO3BUBAIOYH 1H(pOpMAIiiHY
KOHIICTIIII0O TMpaBa. AKTYalbHICTh IOJAIBIIOTO PO3BUTKY JOCHIKEHb
y 3a3HaYCHOMY HAIpsiMi ITiATBEPUKYETHCS HEOOXIMHICTIO JOTPUMAaHHS TPHH-
IIUITIB CTAJIOTO PO3BHUTKY; YCBLIOMIICHHSAM podi iH(OpMAIii SK HeliMiTOBAaHOTO
pecypcy, 3Ha4eHHs B3aeMopii iH(QOpMAIHHOTO TpaBa 3 IHIIUMH TaTy3sMH
npasa Ta TPaHc(HOPMYIOHUOro 3HAUCHHST IU(PPOBUX TEXHOJIOTIH Yy CYCHUIBHOMY
XUTTI (TIEpeIyciM IITYJHOTO iHTENeKTy, [HTepHeT pedeii, OIoKIeiHy, CHCTeMH
BEJIMKUX JIaHUX ).

VY Mmexax wiel myOuikaiii BBaKajocs 3a MOXKIIMBE HABECTH OKPEMI I10JI0-
JKEHHs CTaTTi [4], sAKi 3aCBIMYYIOTh aBTOPCHKY IMO3MIMIO MO0 HEOOXITHOCTI
MIEPEOCMUCIICHHSI TPAJUIIIHHAX MiIXOMIB 10 320€3MEUEHHsI CTalIoro PO3BHTKY,
KA BPaxOBY€ Ta IEBHMM YHHOM Y3araJIbHIOE IIAXOOM IHIIMX HayKOBIIB
Ta MaTepiary HarioHampHOTO IHCTUTYTY CTpaTeriyHUX JOCIIKeHb [S]. OqHuM
i3 BHXIITHHX TIOJOXEHb AaBTOPCBKOTO IIJIXOAY TIOCTaE Te, M0 HE JIMIIEe
iHpopMarist, ajme I PO3BUTOK IWI(HPOBHX TEXHOJOTIH CHPHSIIN PO3TISIY
iH(opMariitHoi cepy Ko9oBUM YMHHIKOM y pocsirHerH] LICP B Ykpaini, mo
IUTKOM y3TOMKYEThCSA 13 TOKYMEHTaMH BCeCBITHBOTO caMiTy 3 IIHUTaHb
iH(popMariiiHoro cycmitectBa y 2023 p. JloriuHuM NpOJOBKEHHSM ITHOTO
TIOJIO’KEHHSI € JMOIUIBHICTh BUKOPHCTAHHS MPAaBOBUX 3aco0iB iH(opMariiHoro
npaBa JJIs CTBOPEHHS! CIPUSITIIMBOIO CEPENIOBHINA ISl CTATIOr0 eKOHOMIYHOTO,
COIIAJILHOTO Ta SKOJIOTTYHOTO TPOrpecy, 1O ITKoM Bixnorigae mimxoay OOH
I110/I0 OCHOBHHX CKJIQJIOBHX CHCTEMH CTaJIOTO PO3BUTKY.

[poBeneHi MOCHIPKEHHST JO3BOJMIM TEPEKOHATUCS, IO, SIK CKIIAJOBi
iHdopmaiiiHoi chepu, HdpPoBI TEXHOIOTIT TO3BOJISIOTH: MOKPALIUTH JOCTYI
JI0 3HaHb 1 NOCIyT, 3MeHINTH 1UdpoBy HepiBHicTs (LICP Ne 2); ynockonanutu
myOmiuHe ynpasninHg y pisHuX chepax (LICP Ne 16); BimcrexxyBatu craH
TPYHTIB 1 POCITHH, MiHIMi3yFOUl BUKOPHUCTAHHS XiIMIYHUX POCIHH Ta CIPUSIOUH
exonoriuHiit Oesneri (LICP Ne 12); po3BmBaté «po3yMHI MiCTa», B SIKHUX
I(POBI TEXHOJOTI] ONTHMI3YIOTh €HEPrOCHOKUBAHHS, CIPHUSIOTH BUKOPHC-
TaHHIO BimHOBIeHMX [pkepen eneprii Tomo (LICP 11); peamizoByBaTH
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Crparerito nudpoBoro po3BuTKy iHHoBauiii Yxpainu mo 2030 poxy (LICP 9);
pedopMyBaTH HayKOBI MApKH 32 JIOTIOMOTOI0 BIIPOBADKEHHS MPOEKTY «Science
City», copusifoud TOKpallIeHHIO CIIBIpali MDK Haykoto, Oi3HecoM Ta
JIEPKABOIO, a TAKOXK 3aTydeHHs MbkHapoaHux naptaepis (LICP 17) ta in.

Bcranosneno, mo pocsraeHHo LICP cnpusie po3BUTOK IOpUINYHUX JXKEpen
mpaBa (y TOMy YHCI, IHQOpPMAIIMHOTO TpaBa), M0 3a0e3MedyeThes i Jac
MPABOTBOPYOi AISUIFHOCTI BiATIOBIAHMX OpraHiB MyOmigHOi Biamu. Pesyib-
TaTaMH HOPMOTBOPYOi [iSTIBHOCTI 3a OCTaHHIN dYac IOCTAIOTh, HANPUKIA,
HACTYIHI HOPMAaTHUBHO-TIPABOBI aKTH: 3aKOHM YKpainu [6,7]; PosnopsmxeHns
Kabinery MinictpiB Ykpaiau Bim 31.12.2024 Ne 1351-p. momo Crparerii
1(poBOro po3BUTKY iHHOBamiii Ykpainu no 2030 poky [8]; pizHOMaHITHI
Haka3u MinicrepcrBa nudpoBoi Tpancdopmanii Ykpainu, lep>kaBHOI ciryx0n
CIIeNiaJIbHOTO 3B'3KY Ta 3axHCTy iH(popMarii Ykpainu, HarionansHoi kowmicii,
IO 3/iCHIOE JIep)kKaBHE PETYJIOBAaHHS y cepax eNeKTPOHHMX KOMYHIKarlii,
PamioOyacTOTHOTO CIEKTpa Ta HaJaHHA IIOCIYr MOINTOBOTO  3B'SI3KY,
SKI € KIIOYOBUMH IHCTUTYIISIMH, IO (POPMYIOTH Ta peani3yloTh MOJITHKY
I(pPOBOrO  PO3BUTKY. AHANI3 3a3HAUCHHX IOPHAMYHMX JDKEpEN IpaBa
JIO3BOJIMB JINATH BICHOBKY, III0 BOHH MICTSITh HE JIAIIE HOPMHU iH(POPMAIIHHOTO
mpaBa, aje ¥ HOPMH IHIMMX Tamy3eil mpaBa (mepemyciM aaMiHICTPaTHBHOTO
mpaBa), 0 BKa3ye Ha pealbHe BpaxyBaHHS IOTPEeOU B3aEMOJii HOPM Pi3HHX
rajgy3eil mpasa, 30Kpema IiJ 4ac (GopMyBaHHS KOMILIEKCHHUX IPaBOBIIHOCHH
(iH(popMmarliitHi TPaBOBITHOCHHN MOXKYTh MaTH SIK OCHOBHHI, Tak 1 3a0e3mneduy-
BaJIbHUI Xapaktep [3].

BcranoBneno, mo po3BUTOK Jpkepen iH(opMaiiiHOro mpaBa YKpaiHu
(six 1 indopmaniiiHa cdepa) NOB'I3aHUHN i3 IpoLIECaMy €BPOTIEHCHKOI iHTerpaii
Ta 1u¢posoi TpaHchopmanii. Hampuknax, y ciuni 2025 poky 3akoHOmaBdi
iHimiaTHBH OYyJM CHPsIMOBaHI HA PO3IIUPCHHS ITOBHOBAKEHH PETYISTOPHOTO
oprany (HKEK) nmst ympaBnmiHA iHQPacTpyKTyporo 3B’SI3Ky, 3a0e3leucHHS
CYMICHOCTI MepeXx 1 CImiBOpalli yKpaiHCBKHX OIepaTOpiB i3 €BPOICHCHKIMIL
He copuse LICP 9, 3abe3nedyroun cTaOUIBHHUI NOCTYII A0 3B S3KY I TPO-
MaJIsH 1 6izHecy.

YcBinomieHo, mo B YKpaiHi BigOyBa€TbCsi CTAHOBJIEHHS CY4acHOI Teopii
MPABOPO3YMIHHS — HU(PPOBHIA TO3UTHBI3M, BHXOMISYM 13 IIOJIOKEHb SKOI
MEPCIEKTUBHUMHU  HeopMabHUMK  JiKeperamu  iH(pOpMal[iiHOro —Ipasa
nocratoth Al mpaBo, 1mdpoBi Koau, IUPPOBI MPOTOKONHU, CMAPT-KOHTPAKTH.
HaronomeHo Ha HEOOXiZHOCTI 3Ba)KEHOTO BIIPOBA/DKEHHS LU(POBUX HKEpesn
npaBa 33Ul BUPILIEHHS aKTyaJbHUX 3aBIaHb B YMOBaX BOEHHOIO CTaHy
B VYKpaiHi, TepeiyciM 3aXuCTy HaHUX, KibepOesreku, ki € HeBiI'€eMHUMH
YaCTUHAMH CTaJIOTO PO3BUTKY.
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KOPYIIIAHI PU3UKU HA 3ABEPIIAJIBHOMY ETAIII
JOCYJOBOTI'O PO3CIIAYBAHHA

Bongapenxo B. B.
acnipanm Kageopu KpUMIHAILHO20 Npoyecy ma KpUMIHANICMUKY
Gaxyrememy Ne 1,
JloHeybruil Oepocagrutl yrigepcumenm HYmMpIiWHix cnpae
M. Kponusnuyvxuii, Yxpaina

Cragist JIOCYZIOBOTO PO3CIIiyBaHHs BiJirpae CHCTEMOYTBODIOIOUY pOJIb
Y KpHMiHaJIbHOMY ITPOBA/DKEHHI, OCKUIBKH caMe Ha [IbOMY €Talli 3/iHCHIOEThCS
30upanHs, (ikcarlis, epeBipKa Ta OliHKa JI0Kas3iB, 110 Ha/lajli BU3HAYAOTh MEXi
CyZIOBOTO po3misiny. HesBakaroun Ha BCTAaHOBJICHI KPHUMIHAIBHHM MPOIIECY-
IBHAM 3aKOHOJIABCTBOM IIPOIECYaIbHI TapaHTii, aHa CTajis 3aIMIIA€ThCs
Bpa3IMBOI0 1O TIPOSBIB KOPYIIIIMHUX pHW3MKIB, $Ki ICTOTHO BIUTHBAIOTH
Ha e(heKTUBHICTP peai3allii MPUHINITB 3MarajJbHOCTI, JOCTYITy 10 TIPaBOCY /IS
Ta CIIPaBEUTMBOTO CYI0BOTO PO3IIISY.

Haif6inpr KOHIIEHTPOBAHE BUSBIICHHS TAKUX PU3UKIB CIOCTEPIra€ThCs il
yac O3HAHOMIICHHS CTOPOHM 3aXHCTy 3 MaTepiallaMHM IOCYIOBOTO PO3CIHilLy-
BaHHS, a TAKOK NPH YXBAJICHHI PIllIeHh MPO 3aKPUTTSI KPUMIHAIBLHOTO IIPO-
Ba/pkeHHs. KOMIUIGKCHHMI aHalli3 BIATOBIMHMX 3JIOBXHBAaHb Y KOHTEKCTI
HaIllOHAJILHOTO 3aKoHOoJaBcTBa Ta npakThku €CIIJI mo3Bomsie okpecnuTH iX
3MICT, MEXaHI3MH peaii3alii Ta NpaBOBI HACHIIKK U YYaCHUKIB KpHMi-
HaJIBGHOTO MPOBAKEHHSL.

BigmoBimHo mo crarti 290 KpumiHambHOTO MpPOIECYyambHOTO KOACKCY
VYkpainu, Ticns 3aBEpIICHHS JOCYIOBOTO PpO3CTiAyBaHHS Cliguuii  abo
MPOKYPOp 3000B’s13aHi 3a0€3MEUUTH CTOPOHI 3aXUCTY, MiO3PIOBAHOMY, TTOTEP-
mioMy Ta iXHIM TpeICTaBHHMKAaM TIIOBHHH JIOCTYNl [0 BCIX MarepiamiB
KPUMiHAIBHOTO TIPOBaKEeHH [ 1].

Leii mporiecyansHUii eTan Mae KITI0UOBe 3HAUSHHS JUIs peatizaliil HPUHIUITY
3MaraJbHOCTI CTOPiH, OCKUIBKM came Ha il CTafii y4aCHHKU KPHMIHAJIBHOTO
MPOBaKCHHS (DOPMYIOTH CBOK MPABOBY IO3HUIIO, 3/IHCHIOIOTH OIHKY
310paHMX JI0Ka3iB Ta BU3HAYAIOTh MONAJIBIIY TAKTHKY 3aXHCTy abo OOBHHY-
BaueHHs. BogHouac, eran o3HailoMIIeHHs 3 MaTepianamMu JOCyJ0BOTO PO3CIiLy-
BaHHS CYIPOBOJDKYETHCSI HU3KOIO CTAIMX KOPYMLIHHMX PHU3HUKIB, 3yMOBJICHUX
SIK HEJJOCKOHAITICTIO OpraHi3aIlifHO-TIpoliecyalbHIX TPOIEYp, TaK i HemoOpo-
YECHOIO MOBEIHKOI0 OKPEMUX MPEICTABHUKIB IPABOOXOPOHHOI CHCTEMH.

OpmHnM 13 HafOLIbII XapakTepHUX KOPYIIIIHHMX PHU3HKIB Ha eTari O3Ha-
HOMIICHHS 3 MarepiajaMl JOCYJOBOTO PO3CIIAYBaHHS € IPHUXOBYBaHHS
pEUOBHX [MOKa3iB a00 OKpPEeMHX TIPOLECYaTbHHX OKYMEHTIB, IO MICTAThH
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iH(opMallifo, 31aTHY MOCTABUTH ITiJI CYMHIB OOIPYHTOBaHICTb I1i1I03pH, BUSBUTH
MOPYIICHHS IPaB CTOPOHH 3aXUCTY a00 BUKPHTH IPOLIECYaIbHI 37I0B)KUBAHHSL.

Ha mpaxTuni Hepifko TparuIsroThesl CUTYaLlii, KOJIM CIII4i YU MPOKYPOpH
CBIIOMO HE JTOYYarOTh OKpeMi TOKyMEHTH ab0 pedoBi TOKA3W 1O MaTepiaiB,
II0 HaJAOThCs TS O3HAHOMIICHHS], 3AJIMILIAIOYH 1X Y BHYTPILIHBOMY 00Iry uu
cxopumax. Taki 1ii GakTHIHO MO30ABIIAIOTH CTOPOHY 3aXKCTY IIpaBa HA OBHHUIA
JIOCTYTI JIO TOKA30BOi 0a3w.

[Moxa3oBHM TNPHKIALOM € PillleHHs €BPONEHCHKOro Cyly 3 MpaB JIOAUHH
Bim 16.02.2000 y cmpasi Rowe and Davis v. the United Kingdom
(3asBa Ne 28901/95), y sixomy Cya HaroloCB, IO HEIPO30pe MPUHAHSATTS
MPOLIECYATFHHX PIIlICHb 0¢3 HAJICKHOTO CYJI0BOTO KOHTPOJIIO IMIIPUBAE 3acaiu
CIPaBEIMBOTO CYJIOYMHCTBA, @ BIJICYTHICTb Yy CTOPIH pEalbHOi MOMJIMBOCTI
OpaTy y4acTb y TakumX IpoLEIypax CTAHOBHUTH HOPYILEHHs TapaHTiii cTaTTi 6
Konpeniii [2].

Amanoriuny mosuriito €CITJI BuciosuB y crpasi Jasper v. the United
Kingdom (2000), miarBepauBIIHg, M0 OOMEKEHHS JOCTYIy 10 MaTepialiB, sKi
MOXXYTh MaTH ICTOTHE 3HAUCHHS U1 3aXUCTy, CYIEpPEYUTh HPHHIMIIAM
3MarajibHOCTI Ta pIBHOCTI CTOPiH, rapaHToBaHNM cTarTeto 6 Konsenitii [3].

Oco6mmBo kputnaHO CyJl OIHIOE BHUITAIKH, KON CTOPOHA 3aXUCTY HABITh
He ToiH(opMOBaHa PO HASBHICTH 3aCEKPEUEHIX MaTepiatiB i He Ma€e >KOIHUX
MPOLIECYaIbHUX MEXaHI3MIB BIUIUBY Ha PIllIEHHsI I1I0/I0 TX HEJOCTYITHOCTI.

Y neBHMX cCHUTyalisiXx MOAIOHE IIPUXOBYBaHHS MO)XKe HaOyBaTH
KOPYIIIIHOTO XapakTepy, MPOSBISIOYNACH Yy JOMOBICHOCTIX 13 (hirypaHTamu
MPOBa/KEHHS B OOMIH Ha HEMPaBOMIpPHY BUTOTY.

OTxe, NPUXOBYBAaHHS MaTepiajliB JOCY[0BOTO PO3CIHiTyBaHHS CIiZ po3-
TJSIIATH SIK ONMH 13 HaWOUThIN HEOE3NMeYHMX KOPYMIIHHUX pPU3HKIB 3aBep-
IIAJBHOI CTafii JOCYIOBOrO MPOBAKEHHS, OCKUIBKH BOHO CIIOTBOPIOE IIPHH-
IIUITA 3MarajdbHOCTI Ta PIBHOCTI CTOpiH, (hOpMye yMOBH ST MaHIITYJISAIINA
JOKa3aMH 1 MpolieCyabHUX 3JOBKHBAaHb, MAPUBAE OBIPY IO NPABOCYAIS Ta
CYIepeYnTh YCTAJICHIM MDKHApPOJHUM CTaHZApTaM 3a0e3MeUYeHHs CIIPaBeUIN-
BOTO CYIOYMHCTBA, chopmoBanmM npakTukoro €CILL.

[HIIMM TIONIMpPEHNM TIPOSIBOM KOPYIIIHHMX PU3MKIB Ha 3aBeplIajbHiA
cranil JOCYJOBOTO PpO3CIIAyBaHHS € CBIJOME 3aTAryBaHHS CTPOKIB O3Ha-
HOMJICHHS ITiIO3PIOBAHOIO Ta HOTr0 3aXMCHUKA 3 MarepialiaMi KpUMiHaJIbHOTO
NPOBa/KEHHS a00 K, HaBIaKH, IITYYHE IIPUCKOPEHHS €T ITPOLeTypH.

Sk cnyurHo 3ayBaxytots O. I'. Illuno, H. B. I'munceka Ta JI. M. MockBuy,
HEJIOCKOHAIICTh KPUMIHAJIBHOTO TPOLIECYAJIbHOTO 3aKOHO/IABCTBA y TIO€THAHHI
3 HAOMIPHUMH JUCKPEHIMHIMH TTOBHOBAKCHHAMHU CIIIUUX 1 TPOKYpOpIB
CTBOPIOE CIIPUATINBI YMOBH TSI KOPYIIIHHWX 3JIOBXHMBaHb. MaHIMyISIii
CTPOKaMH O3HAaHOMIICHHS, OOMEXKEHHsI HOCTYITy 10 MaTepialliB M yMHCHE iX
NPUXOBYBaHHS MOXKYTh BUKOPHCTOBYBATHCS SIK IHCTPYMEHTH HENPaBOMIPHOTO
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BIUIMBY, IO CYTTEBO IIJPHBAE€ TapaHTii CIPaBEUIMBOIO CyJOYMHCTBA
[4, c. 202-220].

Moromkyrouncy 13 BucHOBKamm O. I'. Illwma, H. B. TimHCBKOT Ta
JL.M. MockBuy, ciifi KOHCTaTyBaTH, IO Taki Il peamizyloThcs Ha MPaKTHII
IIIIXOM OOMEXKEeHHS Yacy A1 poOOTH 3 MaTepiajamy, CKJIaIaHHs He3pYJHUX
rpadikiB, 3aTpOBaKCHHS KUTBKICHUX OOMEXEHb Ha 0ci0, sSKi MOXYTh OJHO-
YaCHO O3HAMOMITIOBATHCS 3 JIOKYMEHTaMH, a00 K IIIXOM INTYYHUX 3aTPHUMOK
y HamaHHI Komii. [IpoTWiexHMM 3a CBO€I0 MPHPOIOI0 3JIOBKHBAHHAM €
MPHMYCOBE MPUCKOPEHHSI IPOLELYPH y TPOBA/KEHHSX 3 BEIUKUMH 00CATaMU
JIOKa3iB, KOJM CTOPOHI 3aXUCTY MPONOHYETHCS y HA[3BUYAHO CTHCI CTPOKH
BUBYHMTH COTHI YW THUCSYi TOMIB, IO (D)aKTHYHO YHEMOXKIIHBIIOE HAJICKHY
OIIIHKY JTOKa30BO1 0a3u.

Hebe3neunicTs 11b0ro KOPYMIIHHOTO PU3UKY 3YMOBJIEHA THM, IO 3aTATY-
BaHHs O3HAHOMJICHHS HAIpsIMy BIUIMBAa€ Ha 3arajbHi CTPOKH MPUTATHEHHS JIO
KpUMiHAIBHOI BimmoBigainpHOCTI, iependadeHi ct. 49 KK Vkpainn. Ockinbku
cr. 290 KIIK Vkpainm ©He o00MeXye 4YacoBi paMKd O3HAHOMIICHHS
3 MarepiajiaMH, Ha MPAKTHII L€ JO3BOJISE CTOPOHI NMPOBALKEHHS 3JIOBXXUBATH
MPOILIECYaIbHUMU TIPaBaMH 3 METOI0 JOCSTHEHHS CIUIMBY CTPOKIB JIABHOCTI,
IO 3PEIITOI0 HIBEJFOE IPUHIIUIT HEBIIBOPOTHOCTI MOKAPAHHSL.

INokazoBum mpukimamgom € cmapaBa Ne 991/4851/22, posrasHyTa Amems-
LIMHOIO MajaToro BHUIOro aHTHKOPYMIIHHOTO Cyay: yXBallowo Bij 12 uepBHs
2023 poky ocoOy Oyio 3BUIBHEHO BiI KPUMIHAIBHOI BIIIOBIIAIBHOCTI
3a 4. 1 cr. 366-2 KK Ykpainu y 3B’513Ky i3 3aKiHUEHHSIM CTPOKIB JTABHOCTI Ta
3aKpUTO KpUMiHAIBHE mpoBamkeHHs Ne 42021000000001885 [5].

TakuM 4MHOM, JaHa cHpaBa LIIOCTPYE PU3MKH, IOB’sI3aHI 3 HEBPETYJIbO-
BaHICTIO CTpOKiB o3HaifommenHs 3a cT. 290 KIIK VYkpainu, amke TpUBaJicTh
1€ POIIETypr MOXKE CTATH (JaKTOPOM, IO MPU3BONTD JI0 3aKIHYEHHS CTPOKIB
JTABHOCTI ¥ YHEMOKJIMBJICHHS IIPUTATHEHHS J0 BiIMOBITATBHOCTI.

Omxe, omucaHi NPAaKTUKH 3aTATyBaHHS a00 IITYYHOTO HPHCKOPEHHS
O3HAfOMJICHHS 3 MarepiajaMi KPHMIHAJIGHOTO IIPOBAKCHHA CBiITYaTh MO
HasBHICTh KOPYHNLIHHOTO PU3HKY, IO BUIUIMBAE 3 HAAMIPHHUX IUCKPEIiHHNX
MOBHOB&KEHb CJIAYOTO Ta MPOKypopa. Takuil pu3HMK MPU3BOIHUTH JIO 3aTATY-
BaHHS CTPOKIB IPUTSATHEHHsSI JI0 KPUMIHAIBHOI BIANOBIJAIBHOCTI, CTBOPIOE
MOXJIMBOCTI Ui YHMKHEHHS TOKAapaHHS Ta IIJpUBac MPUHIMI HOro
HEBIIBOPOTHOCTI.

3aKpUTTS KPUMIHAIBHOTO TPOBA/UKEHHS € OJHIEI0 3 OCHOBHHX (hopm
3aBEpILICHHS JOCYJOBOTO pO3CIiAyBaHHs, mnependadeHoro riaBoro 24 KIIK
VYkpainu (cr. 283-284). 3akoH BU3HA4Ya€ BUUEPITHMII MEpEINK MiACTaB s
TaKOTO PIIIEHHS — BIJCYTHICTH TIOMIl UM CKJIAMY KPHUMIHAJIHHOTO IIPaBOIIO-
PYIICHHS, HEMOCTATHICTH JIOKAa3iB i1 JOBEACHHS BHUHYBATOCTI B Cyai abo
BHUYEPIIAHHS MOXKIIMBOCTEH iX OTPUMATH, TOLLO.
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BogHowac came Ha IbOMy eTalli BHHHKAE HEOE3MEUHMI KOpYMUiHHUN
PHM3UK, TIOB’S3aHUH 13 HAAMIPHUMH JUCKPELIMHUMH ITOBHOB2)KCHHIMHU
cItiiuoro, Ji3HaBaya, MPOKypopa Ta CyJUll 3aKpHBaTH NMPOBaKEHHS 3a CT. 284
KIIK Vkpaimu. Horo cyTHiCTh momsrae y MOMUIMBOCTI BHKOPHCTAHHS IIMX
MOBHOBKCHh HE 3 METOI0 peali3amii MPHUHIWINB 3aKOHHOCTI # OOIpyHTO-
BaHOCTI, a sIK 3ac00y YHUKHEHHs (irypaHTaMH KPUMiHAJIBHOI BIIMOBITABHOCTI
B 0OMiH Ha HEMPaBOMipHY BUTOIY.

Takuit pu3MK TPOSBISETHCS y pi3HUX (popmax: Bixg Oe3mocepeTHEOro
3aKPUTTS MPOBAIPKEHHS 0€3 3aKOHHUX ITi/ICTaB JI0 CBIZIOMOTO CTBOPEHHS YMOB
JUIsl FOTO 3aKpUTTS 4epe3 3aTsATyBaHHs 31 30MpaHHsM JIOKa3iB, HEBUKOHAHHS
HEOOXIHUX CHiaYuX (PO3LIYKOBHX) Jiif, YMHCHE 3HHMIIECHHS PEUOBHX JOKa3iB
a0 irHOpyBaHHSI OOIPYHTOBAHHMX KJIOIIOTaHb CTOPOHHM 3aXHCTy. Y pe3yJibTari
BIICYTHICTh HAJIGKHOI JI0Ka30BOi 0a3M INTyYHO BHKOPUCTOBYETHCS SIK
(opmanbHa mifcTaBa VIS 3aKPUTTS CHPABH, IO € HACIIJKOM 3JIOBXHBAHHS
BJIA/THAMH MTOBHOBKCHHSIMU.

Taki xmii Hepimko 3HIHCHIOIOTECS 3a TONEPETHBOI0 JOMOBJICHICTIO MK
YJaCHUKaMH IIPOBa/PKEHHSI B OOMIH Ha HETIPaBOMIPHY BHUTOIY — SIK MAaifHOBOTO
(TpomIoBi KOIITH, IIHHOCTI, MarepiadbHi AaKTHBH), TaK 1 HEMaHHOBOTO
xapakrepy (mocnmyry, npodeciiiHe CIpUsiHHS, 1HINI HE3aKOHHI mHpedepeHirii).
INomibna mpakThKa He JHIIe TpaHCHOPMY€E THCTUTYT 3aKPHTTS MPOBAIKEHHS Y
MEXaHi3M YHHMKHEHHS BIJNOBINAJIBHOCTI, a ¥ minpuBae QyHIaMeHTaIbHI
NPUHIMIN KPUMIHATEHOTO MPOIIECY — 3aKOHHOCTI, 3MarajlbHOCTi Ta PIBHOCTI
CTOpiH, HIBENIIOIOYM TPHHIMII HEBIIBOPOTHOCTI TOKapaHHA 1 MiJIpHBAIOYN
JIOBIPY CYCIIJIBCTBA JIO TIPABOCY IS

bimpme Toro, y MAesKMX BHIGJKaxX 3aKpHUTTS IPOBA/HKEHHS BUKOPHCTO-
BYETbCSl SIK IHCTPYMEHT /Il BUBEAEHHS 3-IIJ NPOIECYyaIbHOIO KOHTPOJIO
MarepiaiB UM PEYOBHX JOKA3iB, sKi MICIA TAKOTO pIlIeHHA IiUITaloTh
MOBEPHEHHIO, MIO CTBOPIOE JOIAaTKOBI MOXJIMBOCTI ISl  KOPYMIIIHHMX
37I0BXKVBAHb.

[lincymoBytoun, ciifi KOHCTaTyBaTH, IO 3aBEPIIAJIGHUN €Tall JOCYIOBOTO
PO3CITiTyBaHHS KOHLIEHTPYE HU3KY KOPYMIHHHUX PHU3UKIB, OOYMOBJIECHHX SIK
HEJIONIIKaMy 3aKOHOJIaBYOT0 PETYIIIOBAHHS, TaK 1 HaJMIPHUMHU JHUCKPELIHHUMHI
MOBHOBKCHHSIMU CIIYOrO, Ji3HaBaya, MPOKypopa Ta cydy. BoHu mnposiB-
JSIIOTBCSL 'y  TPUXOBYBaHHI  MarepialiB  KPUMIHAIBHOTO  MPOBAKEHHS,
HETPO30pPOCTi AOCTYIy JI0 JIOKas3iB, IITYYHOMY 3aTSIyBaHHI a00 TPHUCKOPEHHI
NPOLIEAypH O3HAHOMJIGHHS, @ TAaKOXX y BHKOPUCTaHHI NMOBHOB&XEHb MI0J0
3aKpHUTTSl MPOBAKEHHS SIK IHCTPYMEHTY YHUKHEHHS KPHUMIHAIBHOI BiATIOBI-
JatbHOCTI. Taka nmpakThKa MiJpHuBa€e MPUHIMI HEBIBOPOTHOCTI MOKAapaHHS Ta
(yHIaMEHTABHI 3acaji KPUMIHAIFHOTO TIPOIleCy, 30KpeMa 3aKOHHICTh,
3MaraJbHICTB 1 pIBHICT CTOpIH.

MiHimi3alis BUSBICHUX PH3UKIB TOTPeOye KOMIUIEKCHHX 3aXO[iB, CIPSIMO-
BaHMX Ha YCYHEHHS IPOTAJIMH 3aKOHONABCTBA I 3aMpOBAPKEHHS MIEBUX
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MEXaHi3MIB KOHTpOJIIO. 30KpeMa, JIOLUIEHAM € BCTAHOBJICHHS MPOLECYaTbHUX
rapantii y KIIK VYkpaiam mono MiHIMaJgbHHX CTPOKIB O3HAHOMIICHHSA 3
MarepiagamMu 3aJISKHO BifI iX 00csTy, 000B’I3KOBOT CYIOBOT IIEPEBIPKU IOBHOTH
iX pPO3KPHTTA, a TaKOXK IW(POBI3aIlisA MOKA30BOrO O0Iry Yepe3 CTBOPCHHS
€IIMHOTO €JIGKTPOHHOTO PEECTPY PEYOBHX JIOKA3IB i aBTOMATH30BAHOTO OOJIKY
gacy O3HaHOMIICHHs CTOpiH. J[0JaTKOBOTO 3HA4YCHHS HaOyBa€ IMIDIEMEHTAITis
npaxtuku €CIUI (pimenns y cipaBax Rowe and Davis v. the United Kingdom
ta Jasper v. the United Kingdom), sika Bumarae yHidikamii migxomiB 1o
OoOMeXeHHsI [TOCTYyIly [0 MaTepialliB Ta TapaHTyBaHHSA IOiH(OPMOBAHOCTI
CTOPOHM 3aXKCTY PO ICHYBAHH 3aCEKPEUCHUX JTOKA3IB.
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MOA0 HEPEJIKY MIZDKHAPOJIHUX
HOPMATHUBHO-IIPABOBUX AKTIB, IO PETI'YJIIOIOTH
MHOJIO’KEHHS ITOJ0 3AXHUCTY HUBIVIBHUX OCIBb
TA OB'EKTIB IIIJ] YAC 3BPOMHUX KOH®JIIKTIB

Boporuk A. B.

OOKMOp 1OPUOULHUX HAYK, Npoghecop, BIOMIHHUK oceimu YKpainu,
siye-npesudenm 3 Haykogoi pobomu,
Hayxoso-0ocnionuii incmumym nybniunoeo npasa
M. Kuis, Yxpaina

Hepesinko H. 3.
dokmop inocoii  2anysi npasa, ooyenm,
akademix Akademii aOMIHICMPAMuUEHO-NPABOBUX HAYK,
O0eKaH IpUouyHO20 Paxyibmeny,
MiscnapoOonuil eKOHOMIKO-2YMAHIMapHull yHieepcumem
imeni akaoemika Cmenana /lem anuyka
M. Piene, Ykpaina

[Min 4gac pociiicbko-yKpaiHChKoI BiiHM B YKpaiHi BiIOyBacThCsl 3HAYHE
PYHHYBaHHSI BUPOOHHYOTO KaIliTaly Ta iHPpacTpyKTYpH, HETaTHBHUI BILIUB Ha
ii eKOHOMIYHHMIT PO3BUTOK.

3a maHUMH eKCHepTiB cyMa MpsMUX 30HMTKIB 3aBIaHMX 1H(PPaCTpPyKTypi
VYkpainu depe3 BiliHy ctaHOM Ha cideHb 2024 poky ckianae Maibke 155 mipa.
nomapiB (B OaHy CyMy TaKOX BKIFOUCHHS 30MTKH 3aBIaHUX YKpaiHi
B pe3ynbTari minpuBy Kaxosceskoi I'EC pociiiceknmu BiticekoBumu 06.06.2023).
Jo GopMyBaHHS TPOEKTY «pOCiS 3aIUIaTUTh» TaKOXK HOTy4aroThCs Taki
oprasizarii, Ik BoJoHTepH 3 LIeHTpy ekOHOMIuHOI cTpaTerii, AHTHKOPYIILIiii-
Horo mraly, Dragon Capital, Incturyry amamitukm Ta ajBokamii, IIpo-
3oppo.Ilpoxaxi, Tpancnepenci Inrepuemnn Ykpaina, Prozorro, Ykpaincbkoi
pamu TtoproBux 1eHrtpiB, CoST Ukraine, TVIS Ukraine, Culver Aviation,
Bxypci Arpo, Acortiariist puteiiiepis Ykpainu, Lientp po3sutky inHoBaii [1].

CTpykTypy 3aBOaHUX 30HTKIB CKJIANAOTH: 58,9 Mipm momapiB 30HTKIB
JKUTIIOBOMY (DOHTY, 30KpeMa IOILIKO/DKEHO Ta 3pyiHoBaHO 250 000 OyniBenb,
3 HuxX 222 000 nmpuBatHux OyaumHkiB, 27000 OaraTokBapTUpHUX OYAWHKIB
Ta 526 TrypTOXHTKiB. HalOuTbmmoi Imkoau >XKUTIOBOMY (DOHAY 3aBIAHO
B KuiBcekiit Honenpkiii Jlyrancekiii YepHiriBcpkii XapkiBChKii Ta Xep-
COHCBKUX 00macTsx; iH(pacTpykrypHi 30uTkm 36,8 MIpi. moNapiB, 3 HUX:
13,1 wmupn. momapiB 30MTKIB 3aBIAHO IIPOMHCIIOBOCTI Ta IiAIPHEMCTBAM,
30KpeMa OyIt0 TOIIKOPKEHO ab0o 3pyHHOBAaHO 78 MalHX, CepeIHIX Ta BEJIMKUX
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NPUBAaTHHUX MIIPUEMCTB Ta 348 nepskaBHHUX MiNIPUEMCTB; 9 Mipa moiapiB
30MTKIB 3aBIaHO IH(pPACTPyKTypi eHepreTWuHoi Taimysi; 8,7 Mipa moiapiB
30MTKIB 3aBJIaHO arpoONpPOMHUCIIOBOMY KOMIUIEKCY; 4,5 MJIH HoJapiB 30UTKIB
3aBIaHO cdepi >KUTIOBO-KOMYHAIBHOTO TocCmomapcTsa; 3,1 mipa. nonapis
30HTKIB cepi OXOpOHHU 3M0pOB’s, 3arajoM 30WTKiB 3a3Hamu 4 497 3akianiB
COIIANBHOI cepH, OXOPOH 3A0POB’s Ta OcBiTH [2]. 3araioM, Oyi0 3axXOIUIECHO,
3pyHHOBaHO a0 MOIIKO/KEHO 16 THC. ONMHHIG KOMYHAJIBHOTO TPAHCIIOPTY,
160 THC. ciaprocnTexHik, 3,8 THC. 3aKiamiB OcBiTH, 1,8 THC. 3aKiamiB
KyIbeTypH, 426 nikapens, 50 HHAIIiB, 348 peniriiiaux ycTaHOB, 48 comiabHIX
nentpiB, 31 ToproBuii meHTp, 580 aaMiHOYIBIb AEP)KABHOTO Ta MICIICBOTO
ympasiinss [1].

SxkuMu K MDKHApOJHUMH HOPMaTHBHO-TIPABOBUMH aKTaMH PETYJIIOIOTHCS
TIOJIOKEHHSI IO0 3aXHCTy IMBUIBHHMX 0ci0 Ta 00'extiB? Ilepmr 3a Bce BoHM
3a3HayeHi y UYerBepTiii JKEHEBCBKiM KOHBEHINI NP0 3aXWUCT IMBLUILHOTO
HaceneHHs mix 4ac BiHM Big 12.08.1949 Ta [lomaTkoBHX MPOTOKONAX [0
KeneBcpkux koHBeHMIH Bix 12.08.1949 [3], m0 CTOCYIOTBCS 3aXHCTY JKEpPTB
MikHapomHuX 30poiiHux KoH)mikTiB (IIpotokon I) Big 08.06.1977 p. Ta xepTB
HeMbkHapoaHux 30poitaux koH(umikTiB (IIpoToko:n II) Bix 08.06.1977, Naa3pka
KOHBEHIIisI TIPO 3aXHUCT KyJIBTYPHUX IIIHHOCTEH Y pa3i 30pOHHOro KOH(IIKTY Bix
14.09.1954, 3BuuaeBi Hopmu MITI, sixi GopMyIOTBCS BHACHIIOK JEpKaBHOI
MPAKTAKU Ta Opinio juris (MEpeKOHAHHS IEP)KaB y FOPUIMUHIN 00OB'SI3KOBOCTI
MEeBHOI TPAKTHKH), TAKOX BilirPal0Th BAXIIMBY POJIb y 3aXHCTI LMBUIBHUX
00'eKTiB B X0/1i 30pOHHNX KOH(ITIKTIB.

Kpim Toro, okpemi Mi>kKHapO/IHi IOTOBOPU MOXKYTh MICTUTH TTOJIOKEHHS, 1[0
OIIOCEPENIKOBAHO CTOCYIOTBCSI 3aXHCTy IEBHOI 1H(PACTPYKTYpH, 30KpeMa,
KOHBEHIIIT y cepi eKOoJIOriaHOTOo 1paBa, SIKi MO>KYTh MaTH 3HAYEHHS IPH OLIiHIII
HACNTIZKIB pyWHYBaHHS MPOMICIOBHX O0'€KTiB (Hampukman, KoHBeHIs mpo
3a00pOHY BIICBKOBOTO a00 OyAb-IKOTO BOPOXKOTO BHKOPHCTAHHS 3aco0iB
BIUIMBY Ha TpupomHe cepemosuie) [5, ¢.197]. Tak, YerBepra JKeHeBchbka
KOHBCHIIiSI BCTAaHOBJIOE 3arallbHUN PEXUM 3aXHCTy LMBUIBHUX 00’ €KTIB
(cT. 52 «mBUIBHI 00'€KTH HE TTIOBHHHI OyTH 00'€KTOM Hamaxy abo pempecatiii.
[uBibHIME 00'€KTaMHU € BCi Ti 00'€KTH, IKi HE € BOEHHUMH 00'ekTaMm» [4]).

Hopmu MI'TI Bu3Ha4aroTh KaTeropii 00’ €KTIB, SIKi BiTHOCATH 10 IUBLUIBHUX
00’€KTIB — HE BOEHHI 00’€KTH, ICTOPUYHI MaM'ITKH, TBOPHA MECTEITBA, MICIIs
Bi/IIIPaBJICHHS KYJIBTIB, SIKi € KYJILTYpPHOIO 200 JyXOBHOIO CITa/IIIIMHOIO HAPOIIB,
00'exTH, HEOOX1THI ISl BUPKMBAHHSI [IMBIJIBHOTO HACEINIEHHS («3aracy IPOJyKTiB
Xap4yBaHHS, CUIbCHKOIOCIIOAPChKI PalioHH, 10 BUPOOJISIIOTH TPOJOBOJILCTBO,
MOCiBH, XynoOy, cropyau il 3a0e3ledeHHs ITHTHOI0 BOJOI W 3amacu
OCTaHHBOI, @ TAKOXK IPUTAIifHI COPYI¥ CIEHIabHO 3 METOI0 HE JOIYCTHTH
BUKOPHCTaHHS IX IMBUIBHAM HAaceleHHSM a00 CYNPOTHBHOIO CTOPOHOIO SIK
3aco0y MiATPIMAHHS iCHYBaHHD» [4]), KpUTHYHA iHPPACTPYKTypa (€HepreTuyHi
00'€KTH, TPAHCTIOPTHI BY3JIH, KOMYHIKAIliiHi CHCTEMH).
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{010 FOPUINYHOTO MOHSTTS B3AEMO/IIi MEIIA
3 OPFTAHAMM JEP’KABHOI BJIAJIN

Boposuxk JI. A.

KaHouoam neoazo2iuHux HayK, OOyeHm,
akademix Akademii aOMiHICMPamueHo-nNPasosuUx HayKx,
yneH-kopecnonoenm MixxcrHapoonoi kadpogoi akademii,

Odoyenm Kagedpu KPUMIHATLHO-NPABOBUX
ma aOMiHICMpaAmueHoO-NPA8oOBUX OUCYUNTIH,
MisichapoOrull eKOHOMIKO-2YMAHIMAPHULL YHIGEpCUmem
imeni akademika Cmenana [Jem sHuyka
M. Pigne, Yrpaina

IpobnemaTnka B3aeMOii Meltia 3 OpraHaMHM JIep»KaBHOI BJIAIH HE € HOBOIO,
OCKLUTPKM BOHAa BHHHKJIA OIHOYACHO 3 (POPMYBAHHSIM CYYACHUX IHCTHTYTIB
JIEP’KaBHOCTI Ta MAacCOBHX KOMYHIKAIlii. 3 MOMEHTY HOSIBH JPYKOBaHOI IPECH
y XVII-XVIII cromiTrsx i craHOBIeHHS nepmmx (Gopm myOiivHol BiIagu Meia
MOYaIy BUKOHYBATH POJIb ITOCEPETHUKA MK CYCITUTECTBOM 1 JiepkaBoro. Born
CTalM IHCTPYMEHTOM He Jjuile iH(QOPMYBaHHS TPOMaJSH, & W KOHTPOJIO
3a BIIAJIOI0, 110 3aKOHOMIPHO MOPOAMJIO NOTpeOy y BCTAHOBJICHHI MEBHHX
npaBui, GopM 1 MexX wi€i B3aemomil. Y pi3Hi iCTOpHYHI NEpiOAW BiTHOCUHU
MDK JKypPHATICTHKOIO Ta JICPIKABOO KOJMBAIUCS BiJi CHIBIpAIll i apTHEPCTBA
JI0O KOH(UIIKTY Ta MPOTHCTOSHHS, IO 3aJICXkKAJI0 Bill PIBHS JEMOKPATHYHOCTI
TIOJIITUYHOTO PEXHUMY, CTYIIeHs CBOOOAM CIIOBa Ta 3pUIOCTI TPOMaITHCHKOTO
CYCITUTBCTBA.

Llo »x crocyeTbcs mpaBa, TO B JTaHOMY KOHTEKCTi MOHATTA B3a€MOi,
MePEBAKHO, JOCTIDKYETHCS B paMKaX MisUTBHOCTI Pi3HUX CYO’€KTiB, K CTOPIH
MPaBOBITHOCHH. ABTOPCHKHI KOJEKTHB aBTOPiB MoHorpadii «B3aemonis mpu
PO3CITiTyBaHHI EKOHOMIYHHX 3JIOYHMHIB» TIPOTIOHY€ BHUIULTH TIYMAdUTH
TIOHSATTS. B3a€EMOJIT Y BY3bKOMY Ta LIMPOKOMY po3yMiHHI. Tak, y By3bKOMY
PO3YMiHHI B3a€MOJIisl MiJl Yac BHSBICHHS, PO3CIIJYBaHHS Ta IMOIEPEHKEHHS
3JI0YMHIB TOBMHHA PO3MVIIATHCS SK CyMICHa JISUIBHICTH CHEL[ialli30BaHKX
CyO’€KTiB, JUISl SIKMX € XapaKTepHHUM BHKOHAHHS OJHHMX 1 THUX K€ 3aBJaHb,
aJie 3 BUKOPHCTAHHSIM Pi3HUX 3aco0iB 1 MeToiB. [Ipudomy /10 crienianizoBaHux
Cy0’eKTiB, Ha JyMKy BYCHHMX, MalOTh OyTH BiJHECEHI HacaMmeper CIIimadi
W OIepaTUBHO-PO3IIYKOBI MiIPO3IUIA MPAaBOOXOPOHHUX OPraHiB, IS SKHAX
BUSIBIICHHS, PO3CIIAyBaHHS Ta TONCPEDKCHHS 3JIOYMHIB € TOJOBHUM
3aBIAHHAM. Y IIMPOKOMY JK PO3YMIHHI B3a€EMOJIS M Yac BHSBICHHS,
PO3CITiTyBaHHS Ta MONEPEMKEHHS 3IIOYHMHIB — II€ CyMiCHA MiSUTBHICTH IIPaBO-
OXOPOHHHX OpPTaHiB i HEeCIeliali30BaHuX Cy0 €KTiB, [Ie O OCTaHHIX HAIeKaTh
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JICpXKaBHI Ta HEIEp)KaBHI CTPYKTYpH, I SIKMX OOpoTh0a 31 3IIOYHMHHICTIO
HEe € OCHOBHMM 3aBnmaHHsM [1, c. 20-21]. AHanizylouu MisUIBHICTH IPaBoO-
OXOpoHHHX opraHiB M.M. buprey niiinoB 10 BHCHOBKY, IO B3a€EMOMIS —
e MDKraTy3eBi BINHOCHHW, 3arajbHUNA TPHHIWMIT ASUTHHOCTI JIep>KaBHUX
opraiB. Y pe3ynbTaTi B3a€EMOJI] yTBOPIOETHCS HOBA SKICTh, HOBA €HICTb,
CIUIaB, IO BHUPAKAETHCS B KOMIDIEKCHOCTI BHKOHAHHI ACPKABHHUX (DYHKIIIH.
[oromkena AiSUTBHICTD PISHOTWIHMX OpraHIB y CHUTBHIN it HuX cdepi
OymyeTbcsl Ha 3acajiax MapUTETy, PIBHOIPABHOTO MapTHEpPCTBA. SKuii-HeOyIpb
KEpIBHUI TOH 1 CTWIb TYT HEHPHITYCTHMI, )KOTHA 3 HEMIAIMOPAIKOBAHMX CTOPiH
y BITHOCMHAaX B3a€MOJil He HajUIeHAa [OBHOBAKCHHSIMH IIOCTIHHOTO
Oprasizaropa y3rokeHol issibHOCTI. CIIBPOOITHHIITBO TYT 3HiHCHIOETHCS
3a TPOBIHOI POJi TO OJIHOTO, TO IHIIOTO OpraHy, SIKMH IPOSBIISE IHILIATUBY
B TIOCTaHOBLI NHTaHb, BUPIIMICHHS SKUX IOTPeOye CIUIBHUX 00’ €THAHUX
3ycuiab. ToOTo, B3aemomist — 1€ YHIBepCaJbHHMH METO/, SIKMH JI03BOJISIE
MaKCUMAaJTbHO BHUKOPHUCTOBYBaTH (DYHKIIIOHATHEHI MOXJIMBOCTI 1 IIepeBard
pi3HKX Cy0’€KTIB, MTOEAHYBATH iX 3yCHIDIA 1 JoMaratucs 30UTbIIeHHS eheKTy Yy
BUKOHAHHI QYHKIIH nepxxasu [2, ¢. 23]. P.I. [laHunmme BKazye, MO B3aEMOJIis
OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS Ta MICIEBUX OpraHiB JIep>KaBHOI
BUKOHABYOI BIagu — II€ OCOONMBHI BHJ YHPABIIHCHKHX IPAaBOBiIHOCHH,
y SKi BIATIOBIIHI OpraHW BCTYMAIOTh 3 METOI0 peawi3allii CIUTPHHUX IiUTeH
i 3aBOaHb y cdepi MyHIMIIAIBHOIO YIPABIIHHA HA 3acagax pPIiBHOCTI
{ ONTHMAaJIBHOTO CITIBBIAHOILIEHHS IHTEPECIB 1 SIKi BUPKAIOTHCS Y KOOPAWHAILIIT
Ta Y3rO/DKEHHI il YYACHHUKIB IMX BiJJHOCHH, a TAKOXX MO€IHAHHI pecypcis [3].
B.B. Byxape min B3aemofiero cy0’€KTiB 3a0e3nedeHHs KiOepOe3meku Citij
pO3yMiTH iX CIIUIbHY B3a€MOY3TO/DKEHY MiSUIBHICTb, SIKa CIIpSMOBaHa Ha
JIOCSTHEHHSI €IMHOT MeTH — 3a0e3NeueHHs HaJe)KHOTO CTaHy KiOepHEeTWYHOI
Oesmekn B YkpaiHi. [Jlo XapakTepHHX O3HaK Takoi B3aeMojil HEOOXiTHO
BimHecTH: 1) €MHY METY CIUTBHOI MisSUTBHOCTI; 2) HasBHICT ABOX abo0 OuibIIe
cy0’ekTiB; 3) 0OOB’SI3KOBHM € 3aKOHOJABUC MIATPYHTS MISUTBHOCTI; 4) WiTKO
BU3HAYCHUI  aIMiHICTPATUBHO-TIDABOBHI  CTaryc KOXKHOTO  CYO’€KTa;
5) y3ro[pKeHICTh 3aXO0/iB OO i, MicIid, 9acy, MetoxiB. [lutanHio B3aemomii
y chepi 3a0e3neyeHHs KiOepOe3neKu MPUALIAEThCS 0COOIMBA yBary, OCKUIBKH
1 HayKOBIl, 1 3aKOHOJABElb YCBIIOMIIIOIOTH, IO 0€3 B3aeMOMil JOCSTHEHHS
KIHIIEBOTO Pe3yJIbTATy V 1Iiit cepi mpocto Hemoxxiuse [4].

Tox, mpoBeneHnit aHami3 1ae 3MOTry JUHTH /0 BHUCHOBKY, IO B3a€MOJIis
cy0’exTiB 1yOJIYHOI aaMiHICTpallii 3 Me/ia-opraHizalisMi Ta MDKHAPOJIHUMHU
IHCTUTYLISIMHU — LIe CUCTEMHHH, LIJIECTIPSIMOBAHUI Ta BPETYyJIbOBaHUI HOpMaMu
YHHHOTO 3aKOHOJABCTBA Tporiec oOMiHy iH(opMaIliero, pecypcaMu Ta KOMY-
HIKaIIfHAMK [HIOIATHBAMH MDK JOCTI/DKYBAaHUMH Cy0’€KTaMH 3 METOIO
3a0e3neYeHHsT BiIKPUTOCTI YIPaBIIHHS, MiJBHUINCHHSA IOBIPH 1O IHCTHTYTIB
BJaaW, CIPHSAHHS peatizamii ImyOJidHOI MOJITHKA Ta iHTerpamii y riobais-
HUHA yhpaBmiHCHKMK mpoctip. Taka B3aeMmomis BimOyBaeThcs Ha 3acamax
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MapTHEPCTBA, TIPO30POCTI, B3AEMHOI  BUIMIOBINAIBHOCTI ¥ OTpUMaHHS
MDKHapO/IHUX CTaHapTiB KOMYHIKaIlii Ta yrpaBiiHHS.
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ITPOBJIEMHI HUTAHHA TEHJAEPHOI PIBHOCTI HA PUHKY
IMTPAII B YKPAIHI IIIJT YAC BOEHHOI'O CTAHY

Bypma L. IL.
KaHouoam 1opuoudHux Hayx,
BUKOHYBaY 0008 ’513Ki6 3a8i0ysaua Kaghedpu YuLibHO-NPABOBUX OUCYUNILIH,
Midicnapoonuil eKOHOMIKO-2yMaHimapHuul yHieepcumem
imeni akaoemika Cmenana Jlem anuyka
M. Pisne, Ykpaina

HesBakatouu Ha HasiBHI 3aKOHO/IABY1 rapaHTii, peastii puHKy npari YKpainu
CBIYaTh MPO ICHYBAaHHS T€HEPHOI TMCKPUMIHALIT Ha PI3HUX eTamax TPYAOBHX
BiZIHOCHH. /lMCKpHUMIHALS 32 O3HAKOIO CTaTi NMpH HalMi Ha poOoTy, B XOni
Kap’€pHOTO 3pOCTaHHS Ta Yy TOBCSAKICHHMX YMOBax IIpalli 3aJMIIAEThCs
cepiiozHOI0 TIpoOseMoro. BoHa Moke TposBISATHCS SIK  BIAKPUTO, Tak
1y 3aByallbOBaHUX (hopMax.

[pu npuiAHATTI HA POOOTY THUMOBI MPOSIBE — 16 HEOOIPYHTOBaHI BiMOBU
JKIHKaM a00 dOJIOBIKAM Ha TIIeBHI MOCAIH, TEHICPHI CTEPEOTHIH II0/I0
«UONOBIYMX» Ta <(OKIHOUMX» Tpodeciii, a TakoXK MPUXOBaHI YHEPEmKECHHS
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poOOTONABIIB 10710, HANPHKIAA, MOJOAUX KIHOK JITOPOIHOrO BiKy. Xoua
npsiMe 3a3Ha4YeHHsI CTaTi y BaKaHCIsIX 3a00POHEHO, JIOCIIPKEHHS BKa3yIOTh, 110
ne-akro poOOTOAABII HEPIIKO BiJIAIOTH IepeBary KaHAWIaTaM IeBHOI cTaTi
Ha OCHOBI CTEPEOTHIIB (HATIPHKIIAM, YOJOBIKIB BBKAIOTH «HAIIMHIIINMID Ha
KEpIBHUX YM TEXHIYHUX ITOCAIaX, a )KIHOK — «OUTBI BiIIOBITHUMI IS POJICH
CeKpeTapiB, BHXOBATEIiB TOINO). BepTWkambHA cerperamis pHHKY TIpari
MPOSBISIETCA Yy  (DEHOMEHI «CKIIAHOI CTeNm» — HEeBUAWMOro Oap’epy,
10 0OMeXye€ IMPOCYBaHHS KIHOK Ha BHIIII ITOCAIH, TIOTPH iX KBadidikamiro [2].

Y OarateOX CeKTOpax >KIiHKH KOHIIGHTPYIOTECS Ha HIDKYMX Ialmsix
iepapxii, TOAI SIK KepiBHI MO3MLII 3alHATI TNEepeBa)XHO YOJIOBIKAMH. 3a
o(iuiiiHUMU naHuMu, Jmie O1m3bko 29% KepiBHHMX Tocaj B YKpaiHi 00iif-
MaloTh JKiHKU (craHoM Ha 2021 p.), O X04 1 BIJNIOBia€ CEpeIHBOCBITOBOMY
MOKa3HHKY, TpOTe JajieKke Bix mapurery [1]. Y MOBOEHHMX yMOBax cCIOCTe-
piranack JUCTIPOTIOPIIIOHATBEHIM PO3NOIUT MK *KIHKaMH Ta 4OJIOBIKaMH, Ta iX
peamizamielo Ha KepiBHHUX Iocagax y cdepi rocrmomaproBaHHs, ¢ JIHIIE
36% cy0’exTiB rocroaproBaHHs craHoM Ha 2021 p. 090IIOBaIM JKIHKH.

[MouaTrok MOBHOMACIITAOHOTO BTOPTHEHHS POCii Ha TEPUTOPII0 YKpaiHU
TPU3BIB 10 3pocTaHHs piBHA 0e3pobiTTs. CtaHoM Ha KiHenp Oepes3ns 2022 poxy
OiNBILIICTh HAceNeHHS YKpaiHW BTpaTwid poOOTy, ab0 3a3HANM 3HIDKCHHS
omwrari mpaui. Jlmme 45 % mnpomoBXKyBamM NPAIOBaTH B MEXax YMOB,
IO ICHYBaJIM Ul HUX JIO NOBHOMAcIITaOHOro BToprieHHs. [Touarok moBHO-
MacITaOHOTO BTOPIHEHHS XapaKTepHU3yBaBCsl KPIM TOTO 3MIiHOK YMOB Mpalli.
3azyst 3a0e3neueHHs Oe3MeKy HaceeH s Oy chopMOBaHi peKOMEHAITIT 1010
nepexofy Ha AWCTaHILiHHYy ¢opMmy mpami Ta HaB4yaHHS. [Ipyn mpomy e
2% ocid i3 THX, XTO CTaB Oe3pOOITHIM Ha IT0YaTKy HMOBHOMAcCIITaOHOTO
BTOPTHEHHSI, 3MOTJIM 3HATH HOBY poOOTY. 3as 30epekeHHs] poOOUYHX MiClb
YacTHHA POOOTONABIIB 3aCTOCOBYBAJIa TaKi METOAM, SIK CKOPOUECHHS OIUIATH
TIparti, 10 TOCTYIOBO 00yJI0 BiTHOBIIEHO Ha modatky 2023 poky.

Kpim Toro Ha piBHI OIUIaTH Tpari MO3HAYMBCS piBeHb IHQILAIL, 0 Ha
MOYaTKy MOBHOMACIITAOHOTO BTOPTHEHHs cKiaB Oumbiue, HDK 20%. BinHOB-
JICHHST po0OYMX MicIb B YKpaiHi TakoX HEe MOXKe OyTH OXapaKTepH30BaHO
SK pIBHOMIpHE: y HaWOLIbII HeOe3MeuHHX 3axiJHUX o0yacTsX YKpalHH Taki
MpOIeCH BH3HAYAIUCS SIK OUIbII e(EeKTHBHI, TOII SIK LEHTPaJbHI PETIOHH,
MBJIGHHI Ta MIBHIYHI TEPUTOpIl XapaKTepu3yBaJIWCh BIATOKOM JIIOACHKUX
pecypciB, CKOPOUEHHS! BUPOOHHUIITBA TOLIIO.

Jlitepatypa
1. Xinkn Tta vonoBiku Ha puHKy mnpami. URL: https:/goo.su/udO9v
(mara 3Bepuenns 01.10.2025).
2. 3abe3nedeHHs] TEHAEPHOI DPIBHOCTI y TPYAOBIM cdepi: BUKIMKH Ta
Hacmiaku muckpuminamii. URL: https:/gelnk.com/YQjrQSxQ (mara 3BepHEHHS
01.10.2025).
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MPOBJIEMHU B PEAJIIBAILIIT ITIPAB JIFOJEM 3 IHBAJIIJTHICTIO
3A CTATTEIO 11 KOHBEHIIII OOH ITPO ITPABA OCIB
3 IHBAJIIIHICTIO

Bapryask O. T,
Odoxkmop inocogii, doyenm,
Odoyenm xagheopu 0epH+casHoO-Npasosux OUCYUNIIH,
€sponeticokuil yHisepcumem
M. Kuis, Yxpaina

Bigmosigro mo crarti 11 «Curyanii pu3uKy Ta HaJ3BUYaliHI T'yMaHITapHI
curyauii» Konsenuii OOH mpo npaBa oci0 3 iHBadiaHICTIO YKpaiHa NMOBHHHA
BXXHBATH BCIX HEOOXiTHUX 3aXOMiB Iyt 3a0€3IEeUeHHS 3aXUCTy 1 Oe3meku ocid
3 {HBaNMHICTIO Yy CHTyaIlisiX PH3HKY, 30KpeMa B 30pOHHMX KOH(IIKTAX,
Ha3BIYAHAX TYMaHITapHUX CUTYAIIiSX Ta I Yac CTUXiHHNX JHX [2].

OpHak pearizamlis yKpaiHCHKOIO JIEp)KaBOIO BIAIOBITHUX 3000B’S3aHB
YCKJIaJJHEHa BEJIMKOIO KUTBKICTIO HETaTHBHUX YMHHUKIB. BOHM € myxke BimayT-
HUMH, OCOOJIMBO B CYYacHHK YMOBAax, KOJM BO€HHI [ii CYyTTEBO YCKIIaTHIOIOTb,
a 4acTo 1 B3araji YHEMOXKIMBIIIOIOTH JOCTYII JIFOACH 3 1HBAIIIHICTIO IO IMif-
TPUMKH B HaJ[3BUYaHHUX CHTYaLlisIX.

IepemyciM OHIErO 3 HAUTOCTPIMIKMX MPOOIEM B YKpaiHi B KOHTEKCTI BiftHU
Ta TYMaHITApDHOTO pearyBaHHS € BIICYTHICTh aKTyaJlbHOI, JIETaJbHOI,
Jie3arperoBaHoi CTaTHCTUKH CTOCOBHO 0ci0 3 iHBasiaHicTI0. Hemae noctoBipHuX
JIAHUX IIPO YMCEIIBHICTh 3aTMONMX 1 MOpaHEeHUX cepell Li€i TPy HaceJeHH,
THX, XTO 3aJIMIIMBCA B IHCTUTYLIIHHX 3aKiaiax Ha OKYIOBAHHUX TEPHTOPIsX,
OyB JICMOPTOBAaHUH YM BHMYIICHO BHiXaB 3a KOPIOH. Lle 3HaYHO yCKIIaIHIOE
(hopMyBaHHS €PEKTHBHOI AP KaBHOI IOJITHUKH, TYMAaHITAPHOTO TUIAHYBAaHHS Ta
HaJaHHS afpecHoi JomoMord. be3 To4HOro OOMIKy HEMOXIIMBO pEajbHO
OLIHUTH MacmTad mpobiieM Ta MOTPed, M0 BUHUKAIOTH YHACIHIIOK 30pOHHOTO
KOH(JIIKTY, 1 HAJIS)KHO pearyBaTH Ha HHX.

[lle omHiero cepioO3HOIO MPOOJIEMOIO € HEBPaxXyBaHHS 1HIMBITyaIbHUX
noTpe0 Jirosield 3 IHBAITITHICTIO ITiJT Yac MUIaHyBaHHS Ta peasizalil r'yMaHiTapHuX
3axo/1iB. BunbIIiCTh TakMX HporpaM 30Cepe/KeHi Ha perioHax, Je BeayThCs
akThBHI OoMOBI jii, Hacammepen Ha Cxofi YkpaiHu, BOIHOYAC Yy TpOMajiax
LlentpanbHoi Ta 3axigHol YKpaiHH, 1€ 30Cepe/mKEeHO YMMajlo IepecesieHIIIB
3 iHBAJITHICTIO, TOTIOMOTa € 00MEXeHOI0 ab0 BIICYTHROI0. Takok rymMaHiTapHi
HIIATUBY YacTO HE aJalTOBaHi MO CHerU(iKN pi3HUX (OpM IHBAIITHOCTI, IO
TPU3BOJMTE IO iTHOPYBaHHS MOTpeO MEBHUX rpyml. Lle YacTkoBO MOB’s3aHO
3 OpakoM (paxoBHX 3HAHB PO IHBAIIHICTH cepell MpPAIliBHUKIB TYMaHITapHOTO
CEKTOpY.
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Jlromu 3 iHBamifHICTIO 4YacTo mepeOyBaloTh y CTaHi KpaiHboI OigHOCTI,
1110 111 OUTBIIE MOTIPIIMIIOCS BHACIIOK BilfHH. baraTto 3 HUX BTpaTWi Jukepera
JIOXOMY, JOCTYI JIO JEp>KaBHOI YU OJAroMiifHOI MIiNITPHUMKH, MOXIIUBICTH
OTPUMYBATH COIiaNbHI BUIDIAaTH. KpiM TOrO, Yepe3 HU3BKHUN PiBEHb HUPPOBOI
TPaMOTHOCTI, BiZICyTHICTb JJOCTYITY 10 iHTEPHETY, CyJaCHUX TEXHITHHX 3ac00iB
200 HeoOXigHOI MOMOMOTH CTOPOHHIX OCi0, YacTWHA JFOJCH 3 IHBAJiJHICTIO
He Mae iHdopMarlii mpo mporpaMu rymaHitapaoi gormomMord. OcoOImBo TOCTPO
1151 Tipo0JieMa CTOITh y CUIBCHKIN MiCIIEBOCTI, A€ iH(pOopMariitHa i30SI € OLTbII
BUPAKCHOIO, & TAKOXK y BUITAJKAX, KOJM HE Tepen0adeHo IepeKiial JKeCTOBOIO
MOBOIO 4H aJIbTepHATHBHI OpMH NoJ1a4i iHpopMalrii.

[IpobnemMa AOCTYIy [0 MEAMYHHX, COI[TbHHX, PeaOUTTAIliiHUX MOCITyT
HaOyBae KpUTUYHOTO XapakTepy. JIFou 3 iHBaITHICTIO B TPOMa/IaX CTHKAIOTh-
cst 3 Oe3nmivuto Gap’epiB: 3pyHHOBaHI IOPOTH, BIICYTHICTh TPAHCIOPTY, HECTa4a
npoduTEHUX (axiBIliB, HEJOCTYIHICTE OymiBenb 1 oOnamaHaHHs. J{ns Garathox
JIOCTYII IO HEOOXiMHUX TIOCITYT CTaB a00 IyKe yCKIaAHSHWM, abo U y3arami
HEMOXJIMBHAM. JIOATKOBO CHTYallil0 YCKIAIHIOE Te, IO YMMAJO YCTAHOB,
SIKi HaJlaBaJIv 11l IOCTIyTH, OyJH 3pyHHOBAHI UM TIepeMIIeHi BHACITOK OOHOBHX
T,

Jiti 3 iHBaNIHICTIO € OCOOIMBO BPA3JIMBOIO KAaTETOPIEI0, OCKIIBKU Yepe3
BiliHy 3HAa4YHA YaCTWHA 3 HUX BTPATWIa MOXJIMBICTH HaBUaTHCA. BincyTHiCTH
YKPHUTTIB y WIKOJaX, HU3bKMH piBeHb (I3UYHOI JOCTYMHOCTI 3aKIamiB Ta
TPAHCIIOPTY, @ TaKOXK HEaJalTOBAHICTh JUCTAHLIMHOTO HaBYaHHS NO MOTpeD
IiTell 3 IHBANAHICTIO (DaKTHYHO BHKIOYAE iX 13 OCBITHBOIO TIPOIIECY.
e cTBOprOE PU3HK JOBrOCTPOKOBOI i30JIAIIIT Ta COLIATBHOTO BIMIYKESHHS LILTOT
TeHepartii aiTeil.

Joctym 10 ®uTAa /T 0Ci0 3 IHBaIITHICTIO, 0COOJINBO BHYTPIIIIHBO MEPEMi-
IICHNX, € [I¢ OJHAM KPUTHYHHM BHKIHKOM. Bpak IOCTYIMHOro THMYacoBOTO
KT, HEBPaXyBaHHSA MOTPeO 3 MOOLTHHICTIO TIPH PO3MIIIEHHI Y TYPTOXKUTKAX,
BIICYTHICTh TAHIYCIB, MiJOMHUKIB, CICHIaJbHOTO OONAJHAHHS yCKIAJHIOE
iHTerpario B HOBe cepefoBumie. Lle gacTo 3Mymrye Jofed 3 iHBaJiJHICTIO
3aJMIIATHCS Y HEMPUAATHAX YMOBAaX a0o i y3araji B 30Hi HeOE3IeKH.

Huspkuii piBeHb 00i3HaHOCTI TyMaHITapHUX OpraHi3aiii mpo pizHi ¢popmu
IHBAJTIZIHOCTI Ta MOTPEOU JFOJCH 3 MOPYIICHHIMH CITyXY, 30y, MCHXOCOIiaTh-
HUMH YH IHTEJIEKTYyaIbHUMH OCOOJIMBOCTSIMHM NPU3BOAUTH JIO0 TOTO, IO HABITH
JIo0pe OpraHi3oBaHi MPOrpaMu JOTIOMOTH HE OXOILTIOIOTH YCIX MOTPEOYHOUHX.

Sk crnpaBeIyIMBO HAroJIONIYIOTH HEYps/IOBI Opraisamii, «y cHucTemi
LIMBUIBLHOT'O 3aXMCTY HE33/I0BUIBHO 3a0e3MedyeThes iHpopMyBaHHS Ta HABUaHHS
NEePCOHATYy 3 HANAHHS JOIOMOTH JIIOASM 3 DIi3HUMH HOPYLICHHSMH, IO
MATBEpIWIIN BOEHHI peaiii B YKpaiHi M 9ac 3axofiB i3 T'yMaHITapHOTO
pearyBaHHs, 30KpeMa eBaKyallii, pO3MIIlCHHs], HaJaHHsS BU3HAYCHUX 3aKO-
HOAABCTBOM Moy [3].
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Opranizanii oci0 3 IHBaIHICTIO 3alMIIAIOTECS CIa00  3aTy4eHUMH
JI0 MEXaHI3MIB yXBaJICHHSI pillieHb Y c(epi IMBUIEHOTO 3aXUCTY, TYMaHITAPHOTO
pearyBaHHsI, MOHITOPUHI'Y Ta BiJJHOBJICHHS. be3 iXHBOTO Tojiocy i eKcrepTusm
HEMOXITHBO TIOOYIyBaTH IHKITIO3UBHY CHCTEMY, sSIKa O BiITOBiasIa TIPHHIAIIAM
Konsenriii mpo mpasa ocib 3 iHBaimHiCTIO. BOHM MalOTh BUCTYIIATH HE JIHIIIC
OTpHMYBayaMH JIOIIOMOTH, a i TIOBHOIPaBHUMH MAapTHEPAaMH B 1l IUIaHyBaHHI
Ta peasizarii.

VY KOHTEKCTiI poii HEypsANOBHX IHCTUTYLIM y 3a0e3NedeHHi MpaB JoAeH
3 IHBAJTJHICTIO B HAI3BHYAWHUX CHUTYaIlisIX CIPABEUIMBAM BHIAETHCS
TBEP[DKCHHSI TPO Te, MI0 «KOMYHIKAllis Cy0’€KTiB LMBUILHOIO 3aXHCTY
3 TPOMAICHKUMH OpTaHi3alliAMH OCI0 3 IHBATIAHICTIO 1 KOHCYJIBbTAHTAMH
3 IHBAIIMHICTIO HE HAArO/PKCHA HA BIMOBIIHOMY piBHI Ta BiIOyBaeThCs
(parmenTapro. IlepeBakHO y BHMaAKax, KOJW OpraHU JEp)KaBHOI BN
Ta OpraHd MICLIEBOTO CAMOBDSIIyBaHHs MOTPEOYIOTh JOMOMOTH B NMPaKTHYHIH
peaizaiii 3aXofiB pearyBaHHsS Ha HaJ3BHYaiHI cutyamii. Hampukian, komm
HOeTbcs Tpo  eBaKyalilo, pPO3MILICHHA IOCTPAKIATUX Y TNPUXUCTKAX,
3a0e3nevYeHHs TYMaHITapHOIO JJOTIOMOTOO TOIIO» [3].

OpHi€0 3 MEPIIONPUYNH OKPECIICHNX MPOoOIeM BBa)XAEMO HEBPaxXyBaHHS
MOBHOIO MIpOI0 B 3aKOHOAABCTBI YKpaiHHM y cepi MUBUIEHOTO 3aXHCTy ITPaB
i motpe0 monei 3 iHBaNigHICTIO. Tak, HOPMAaTHBHO-TIPABOBI aKTH 3 IUTaHb
YTPUMaHHsT Ta CTBOPEHHS (OHAY 3aXUCHHUX CIIOPYJ LMBUIBHOTO 3aXHCTY
Ta OTOBIIICHHS HACEJICHHS NP0 Ha3BUYANHY CHTYAIIiI0 BIHCHKOBOTO XapaKkTepy
YHEMOXJIMBITIOIOTh CTBOPEHHSI HEOOXIHMX YMOB JUIsi TepeOyBaHHS B TaKHX
cropyzax oci0 3 IHBATITHICTIO, 8 TAKOXK 1X IHPOPMYBaHHS.

3 MeTol TONONAHHS BHKIHMKIB y cdepi IMBUIBHOIO 3aXUCTy JIonen
3 iHBamifHICTIO Ta iX rymasitapHoi miarpumkn Komiter OOH 3 mpaB ocib
3 IHBTIAHICTIO peKOMEH ye YKpaiHi, OKpIM iHIIOTO:

1) HamaBatu 0cobaM 3 IHBATIHICTIO 1H(OPMAIIIIO [IOJ0 3HIKEHHS PU3UKY
KaTacTpo Ta HAI3BUYAMHIX CHTYAIii y JocTymHUX (opmatax [1];

2) 3a0€3MeYNTH JOCTYIIHI MPUMIIIEHHS JUTSI TAMYAaCcOBOTO JIOTJISILY, & TAKOX
UL 30epiraHas Ta 00CIyTOBYBaHHS IIEPCOHAIBHUX IIPHUCTPOIB;

3) 3abe3meynTH aKTMBHE 3adydeHHs OCI0 3 IHBATIIHICTIO Yepe3 IxHi
NPEJCTaBHUIIBKI OpraHi3alii [0 TIUIaHyBaHHS 1 pO3MOALTY TyMaHiTapHOI
JIOTIOMOT 1

4) 3abe3meunTy, MO0 HAI[IOHATBHI IUIAHK TOTOBHOCTI mepeadavau
IHKJTFO3UBHI Ta JIOCTYITHI CUCTEMH OTOBIIICHHS 1 YKPUTTS JJIs 0Ci0 3 iHBaij-
Hictio [1];

5) po3po0HUTH KOMIUIEKCHY Ta IHKJIIO3MBHY IOJNITHKY, CIEHiaIbHO aJiari-
TOBaHy J10 MoTped 0cid CTapImoro BiKy 3 IHBATIIHICTIO, 3 METOO 3a0e3MeUcHHS
JOTPUMaHHSI TXHIX MMpaB Ta YCYHEHHs OyAb-KUX TPOTAHH Y 3aXUCTi, 3 IKUMH
BOHH CTHUKAIOTHCA ITiJ] 9ac HaA3BUYAHIX CUTYAIIil;
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6) BpaXxoByBaTH MUTaHHs iHBATIAHOCTI B YCIiX CBOIX MaiOYyTHIX T'yMaHiTap-
HHUX TIPOEKTAX, IPOEKTaX PEKOHCTPYKLil, PO3BUTKY Ta MOCTKOH(IIKTHOTO
BPETYJIIOBaHHS 3 MDKHAPOJHUMH Ta MICLIEBUMH TTapTHEPAMU Ta PO3POOISITH 1X
Y TiCHHX KOHCYJBTAIISIX 3 0CO0aMH 3 iHBAJIHICTIO Yepe3 iXHi MpeACTaBHUIBKI
oprasizartii Tomo [1].

Jlitepatypa

1. 3axmouni 3ayBaxkeHHs1 Komitery OOH 3 mpaB 0ci6 3 iHBaNiAHICTIO MO0
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Konsenriii OOH  mpo mpaBa oci0 3  imBamigmictio.  URL:
https://naiu.org.ua/archives/edition/komitet-oon-z-prav-osib-z-invalidnistyu-
nadav-ukrayini-rekomendacziyi-stosovno-zabezpechennya-prav-lyudej-z-
invalidnistyu-z-urahuvannyam-mizhnarodnyh-standartiv

2. Komenmis OOH mnpo mpaBa oci6 3 inBamignictio. URL:
https://zakon.rada.gov.ua/laws/show/995_g71#Text

3. JItomu 3 1HBAJITHICTIO TIPO CBOI MpaBa: TOJIOC KOXKHOI 1 KOYKHOTO B IIEHTPI
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AHAJII3 PO3BUTKY IOPUINYHOT HAYKH
B YMOBAX BOEHHOI'O CTAHY B YKPATHI

Bnoskina O. €.
3000y8auka neputoeo (b6akanagpcvKoeo) pieHs euwoi oceimu 3a
cneyianvhicmio G21 «biomexnonozia ma oioiHdcenepisny,
Jninposcoruil Oeporcagnutl mexHiunull ynigepcumem
M. Kam’sancoke, [ninponemposcvka obracme, Yrpaina

Spowmescoka T. B.
O0OKMOPKA 10pUOULHUX HAYK, OOYEeHmKa,
npoghecopka xageopu coyianbHO-NCUXOIOIYHUX | YMAHTMAPHUX HAVK,
JHinposcorutl deporcagrutl mexHiuHull yHigepcumem
M. Kam’sncoke, [ninponemposcoka obracme, Yepaina

INoBHOMacmTabHa BiifHa pocii mpoTH YKpaiHW TpHU3BeNa IO BBEICHHS
B HAIIIK JepkaBi BOEHHOTO cTaHy. Lle crano Oe3mnpereseHTHIM BHKIMKOM He
yvne Ui (QyHKIIOHYBaHHS CYCITUTECTBA Ta JEPyKaBHUX IHCTPYKIIH, ane i s
PO3BUTKY HAyKOBOI JYMKH, 30KpEMa IOPUAMYHOI HAyKu. Y LMX YMOBAax IPaBO
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Ta TPaBOBa CHCTEMa OTPUMAIHM OCOOJMBE HABaHTaKEHHS: HEOOXiJHICTH
OIIEpaTHBHOTO TPABOBOTO PETYIIIOBAHHS, aianTalii 10 MDKHApOJIHUX HOPM,
a TaKoX 3axXWCTy OCHOBOIIOJIOKHMX NIpaB 1 CBOOOJ JIOAMHM B YMOBax
00OMEKEHb.

MeTor0 IBOTO AOCHIKEHHS € aHaJli3 BIUTMBY BOEHHOTO CTAaHY Ha PO3BHTOK
IOPUAMYHOI HAyKH Ta BHU3HAUCHHS KIIFOUOBMX BHKIUKIB 1 HampsMiB i
TpaHchopmarii. 3akoH Ykpaiau «IIpo mpaBoBuii pexxrM BOEHHOTO cTaHy» [1]
BU3HAYAE 3MICT TPABOBOTO PEKMMY BOEHHOTO CTaHy, HAJAIOUM MOXKJIUBICTH
JepkaBi  OOMEXXyBaTH OKpeMi TIpaBa Ta CBOOOAM TPOMAJsH, BBOAWUTH
KOMEH/IaHTChKY TOJIMHY, MOOLTI3yBaTH pECYpCH Ta 3MIHIOBATH HOPSIIOK pOOOTH
OpTaHiB BJIa/IH.

Jlnst ropuangHOl HayKM Lie O3Hadae HEOOXIJHICTh aHaji3y JIBOX ACIEKTIB:
no-mepire, 30epeKeHHs BEpPXOBEHCTBa IpaBa B YMOBaX HaJ3BUYaHUX
00cCTaBMH, a NO-ApYyre, FApaHTyBaHHS THMYacOBOCTI OOMEKeHb, 00 BOEHHHUH
CTaH HE CTaB MiJICTABOIO I Y3yprialii Buamm [2, c. 16].

Boennwmii craH ICTOTHO NMO3HAYMBCS Ha Pi3HHMX cdepax IpaBa. Y KOHCTH-
TYLIHHOMY TIpaBi OCHOBHOFO TPOOJIEMOIO CTajia JETiTHMHICTh OOMEKEHHS TIpaB
mronuHan. KoHCTHTYIIS n03BOIsIE 0OMEXEHHS IpaB i cBOOOA y pa3i BOEHHOTO
CTaHy, NPOTE HE JOITyCKAa€E CKaCyBaHHS 0a30BHX IPaB, AK-OT MPaBO HA XKUTTS,
3a00poHa KaTyBaHb, CBOOOIA TyMKH Ta PEIirii.

Y KpuUMiHAIBHOMY IpaBi OCOOJIMBOrO 3HaueHHS HAOyJIM HOPMHU LIOJO
BOEHHHX 3JI0YHHIB Ta 3JI0YMHIB ITPOTH JIFOASHOCTI. HaykoBIli HAaroJoIywoTh Ha
HEOOXITHOCTI JOKYMECHTYBAaHHS 3JIOYHHIB, IO BYMHSIOTHCSA OKYMAIliHHAMHE
Bilicbkamt, a TakoX (hOpMyBaHHS JJOKa30BOi 0asu I MDKHApOIHHX CYIIB,
30KkpeMa MUDKHapOJHOTO KpHMiHaJbHOTO cyay B [laa3i. Bomxowac Oyio
MOCHJICHO BIMOBIMATBHICT 33 KOJA0OpalioHi3M Ta JEpXKaBHY 3pajy,
IO Bi/TIOBiTa€ moTpedaM CyCIIiThCTBA Y TIepioT BiHH.

Y MDKHapoIHOMY IpaBi 3pocia Pojib MDKHAPOAHMX IHCTHTYHIH. YkpaiHa
aKTUBHO 3BepTaeThesi 10 MbkHapogHoro cyny OOH, €poreiicskoro cymy
3 mpaB JroauHU, Pagu €Bpory, mo miarBepmKye HeoOXiTHICTh TOTIMOIEHOTO
JOCIKEHHS MDKHAPOAHOTO TYMAaHITAPHOTO TpaBa Ta MPAKTUKHA HOTo
3actocyBanns [3, c¢. 20]. OcoOmuBOro 3Ha4YeHHs HaOyJIH MHTAHHS BiZOBI-
JTATTBHOCTI ISP)KaBH arpecopa, a TAkoK CTBOPEHHST KOMITCHCAIIITHUX MEXaHI3MiB
JUTS BIZIIKOYBaHHS 3aBIaHUX 30UTKIB HA KOPUCTH MIOTEPILIHX.

V cdepi MBUIHHOTO Ta TOCHOIAPCHKOTO MpaBa KITFOYOBUM 3aBJIaHHSM CTaJIo
BI/IIKOYBaHHs IIKOJM, 3aBJaHOl 3pyiHOBaHMM MaiiHoM. IIpaBoBa Hayka
po3polisie  Mozeni KOMITEHcallli SK Ha HalllOHAIBHOMY piBHI (JepaBHi
MporpaMu), TaK 1 MUITXOM KOH(icKaIlii pociiCbKuX akTHBIB [4, c. 15].

B ymoOBax BOEHHOTO CTaHy IOpHIMYHA HayKa 3MYIIEHA JISTH Yy IPUCKO-
peHOMY peskuMi. SIKIIO paHilie JOCTIHKEHHS MaIH 31e0LUTBIIOr0 TEOPETHIHUHA
XapakTep, TO Terep Bil HUX BUMAaraeThcs MPAaKTHYHA CIIPSIMOBAHICTh. Bueni
aHANI3YIOTh 3MIHY MapajurM: BHIIPOOYBAHHS 3a3HAIOTH TPAJUIiHI YSBICHHS
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PO BEPXOBEHCTBO IIpaBa, OalaHC TiJIOK BJaJaH, JEMOKPATH4HI IPOLELYpH,
110 BUMarae IepeoCMUCIIEHHS KITAaCHUYHNX KOHIENIIH. YKpaiHChKi IOCIIIHUKA
AKTUBHO CIIBIPAIIOIOTH i3 3aKOPJOHHUMH KOJIETaMH, TOTYIOTh MaTepiain JUist
MDKHApPOIHHUX CYIOBHX MpOIECiB, (JOPMYIOTh JOKa30By 0a3y IMOAO BOEHHHX
3JI0YMHIB Ta OPYIIeHh MDKHAPOIHOTO Tpasa [3, ¢. 45].

[pakTraHMiA BUMIp OiSUTFHOCTI OPUAWYHOI HAyKW B yMOBaX BilfHH
€ Haa3BUYAaHO BaroBUM. HaykoBIi OepyTh y9acTe y MIATOTOBIN 3aKOHOIPO-
€KTIB Ta EKCIIEPTHUX BHCHOBKIB, JIONIOMAararoTh NPAaBOOXOPOHHHUM OpraHaM y
JIOKyMEHTYBaHHI 3JIOYMHIB, 3IIIICHIOIOTH TIPAaBOBY OLIHKY pIllIeHb OpraHiB
BIAIM 3 morsiny ix BimmoBimHocTi KoHCTuTywii Ta MDKHApOJHHUM HOpMaMm.
BaxsBe 3HaUCHHS Ma€ 1 IOpUINYHA OCBITA, sSIKa 3a3HA€ 3MiH. 3100yBaYi BUIIO]
OCBITH IOpUIMYHUX (aKyJIBTETiB OEPYTh y4acTh y MPaBO3aXUCHUX iHILIATHBAX,
KOHCYJIBTYIOTh TIEPECENICHIIIB, JIONIOMAratoTh JOKYMEHTYBATH 3JI0UHHH.

TakuM YMHOM, BOEHHMH CTaH CTaB BM3HAYaJIGHUM YHHHHKOM TpaHcdop-
Marlii FOpUANYHOI HAyKH B YKpaiHi. BiH He nuie yckiagHuB poOoTy HayKOBIIIB,
a i CTBOpPMB YMOBH J1JIs1 HOBOTO €TaMy ii pO3BUTKY.

Cepen OCHOBHHMX HACIIIKIB BapTO BHAUINTH, MO-TIEPIIE, PO3MIAPSHHS
JIOCTITHAIBKUX HATPSIMIB, TaKUX SK JOKYMEHTYBAHHS BOEHHHX 3JIOYMHIB
i po3poOKa KOMIEHCAIIHHNX MexaHi3MiB. Ilo-apyre, MOCHICHHS MPaKTUYHOI
CHPSIMOBAaHOCTI JOCTI/DKEHB, 10 Oe3MmocepeHh0 BIUIMBAIOTH HA IPABOTBOP-
4icTh 1 mpaBo3actocyBanHs. [lo-Tpere, mepeocMucieHHs: 0a30BUX KOHLIETIIIN
npaBa, 30KpeMa CIIiBBIAHOIIECHHS MPaB JIIOJMHU Ta JIep)KaBHOI HEOOXiTHOCTI.
[To-yeTBepTe, 3pocTaHHs POJIi MIKHAPOAHOI CIIBIpAll Ta OCBITHBOI TpaHC-
dhopmartii.

OTxe, BOEHHMH CTaH, IIONPH HA BCI TPYAHOII, CTaB KaTalizaTOpoM
OHOBJICHHS IOPU/INYHOI HAyKH YKpaiHH, sSiKa pO3BHBAETHCS Yy HAIpsiMi OLIBIION
MPaKTAYHOCTI, MDKHAPOIHOI IHTErpamii Ta BIANOBINANBHOCTI  Tepen
CYCITUTECTBOM.
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AKTYAJIBHI IUTAHHSA IATOTOBKH ®AXIBIIIB
JJIS1 MIAPO3ALJIIB HALIOHAJIBHOI MOJIILIT YKPATHA
Y BOEHHHUM IEPIOJ|

Boiiunmena M. B.
cmapwiuti 6uk1aoay kagheopu KpUMIHATbHO20 NPOYecy ma KPUMIHALICMUKY
Gaxyrememy niocomosxku @axisyie 0 opeanie 00cy008020 pO3CHIOYEAHH,
Jloneywvikutl depoicagnuil yHisepcumem GHYmMpIiWHIX cnpas
M. Kpuesuii Pie, Jlninponemposcoka obaracmo, Yrkpaina

B ymoBax croronieHHst 0coOIMBOTrO 3HaYeHHS! HA0yBa€ MiroToBKa (axiBIIiB
Uit migpo3ninie HamionanpHOi mominii YkpaiHu, sKi BIIHOBITHO IO CBOIX
TIOBHOB&)KEHB 3IIHCHIOIOTH POTHIIO 3JI0YNHHOCTI, 320€3MeUy 0T 3aXKCT IIpaB
i cBOOOI TPOMAISIH, MATPUMYIOTh MYOJMIYHHHA MOPSIOK i Oe3rneKy, HamaroTh
JIOTIOMOTY TPOMAJITHaM, SKi 3 OCOOHCTHX, €KOHOMIYHHX, COMIABbHUX MPUIHH
a00 BHACTIJOK HaI3BHYAHHHUX CHUTYyaIlid MoTpeOyroTh Takoi momoMor: [3].
Kpim Toro, min wac mii mpaBOBOrO peXMMY BOEHHOTO CTaHYy Ha MpAIliBHHUKIB
TOMII{ MTOKJIaAeHO 0OO0B’SI30K 3abe3nedeHHsT BKa3aHWX (YHKIIH Ha IEOKYTIO-
BaHUX TEPUTOPISX Ta TEPUTOPISIX, HAOIIKEHUX 10 30HH MPOBENCHHS 0OMOBUX
I, a TakoX 3a0C3MEUCHHS 3aXO[IB MO0 3MIMCHEHHS MPAaBOBOIO PEIKUMY
BOEHHOTO CTaHy. Y 3B’SI3Ky 3 UMM, ITiITOTOBKA MOJIIEHCHKUX Ma€e OyTH OpieH-
TOBaHAa Ha TOJOJAHHS Cy4aCHHX BHKJIHMKIB, a TOJILEWCHKI MOBHHHI BOJOJITH
HABUYKaMH IIOJI0 3/IHCHCHHS 3aXOJiB i3 BHSBJICHHS Ta NPUIIMHCHHS KPHMi-
HaJIbHUX Ta aJMIHICTPaTHBHHUX IIPaBONOPYILIEHb, 3a0e3NedeHHs ITyOJiYHOl
Oesrekn 1 TOpSAAKY, HaJaHHA JOTOMOTH 0co0aM, sIKi TOTPAIIN Y TKKE
CTaHOBWIIE, YCYHEHHS 3arpo3 XHTTIO i 3I0POB’I0 JOJEH, poOoTH i3 BHOYXO-
HeOe3IMeYHNME TIPEAMETAMHA Ta KOHTPOJIO 332 HE3aKOHHHM 00irom 30poi,
3MiFICHEHHS TOCYIOBOTO PO3CIiAyBaHHSA Ta POOOTH i3 TOKAa3aMH B YMOBaX, IIO
3arpOXKyIOTh JKUTTIO 1 3710POB 10 MOJILIEHCHKHX.

[TiABUIIICHHS TKOCTI Cy4acHOT OCBITH MOMIICHCHKHX 3MIHCHIOETHCS MIUIIXOM:
no-nepire, 3abe3nevyeHHs il MpaKTHYHOI CKJIAJIOBOI Ta Opi€HTalil Ha BUMOTH
MPaKTHKX, OCOOJMBO B YMOBax /il MPaBOBOTO PEKUMY BOEHHOTO CTaHy Ta
BEJCHHS OOMOBHX Mii, IO 3/IMCHIOETLCS 3a JOMNOMOIOK O3HAMOMIICHHS 13
crienndikol0  poOOTH  MpPaKTHYHUX  MApo3auniB  mominii, GopmyBaHHI
NPaKTHYHUX HAaBMYOK 1 CIELalbHUX KOMIIETEHTHOCTEH, HEOOXiIHHX s
YCHIIIHOTO BUKOHAHHS 3aBJaHb MOJILEHCHKOr0 Ha JICOKYNOBaHUX TEPUTOPISX
200 TepHUTOpisSX, HAOMMDKEHNX IO 30HM OOMOBHX Milf, a TAKOXK BIOCKOHAJICHHS
METOJIB HaBUaHHS (BKJIIOYAIOUM IW(pOBiI Ta iHTepakTHBHI TexHOJOTII). [lo-
Jpyre, BHUKOPUCTAHHSI e(EeKTUBHOTO 1 HAWKpaIIoro [OCBiAYy IIATOTOBKH
TOMIIEHCHKUX B €BPOMEHCHKUX KpaiHax. Tak, Ha CHOTOAHI, YKPaiHCHKi BHIII
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AKTUBHO  BHMKOPUCTOBYIOTH  €BPOIICHCHKMI  JOCBIJ IIOAO  IiITOTOBKU
MOJIIICHCHKNX,  SIKMH ~ XapaKTepHU3yeTbCsl  IHTETpallielo  3yCWib  KpaiH
€pporeiicekoro Corosy (nanm — €C), B3a€MOIIE€I0 Ta CTBOPEHHSAM CIIUTHHUX
mporpaM TIATOTOBKH TONIIEHCEKUX 13 BpaxyBaHHSM Cy4YacHHUX BHKIIHKIB
1 IOTped, BUXOBAHHA Y MaHOYTHIX MPABOOXOPOHILIX JOOPOYECHOCTI, MY>KHOCTI,
npodecioHami3My, HAIOJNCTIIMBOCTI Ta KOMIICTCHTHOCTI.  [lokpareHHto
OCBITHBOTO PIBHS Ta HaOMIKEHHIO IO CTaHAAPTIB €BPOIEHCHKOI OCBITH
CIPHSIOTH MPOTrpaMy 0OMiHY TOCBIiOM, IMiABUINICHHS KBaji(ikarii Ta TpeHIHrr
JUI  BHUKJIAHadiB, TIPOXO/KEHHS CIICMIali30BaHMX KypciB, a TaKoxX
BIPOBA/DKEHHS CTAHIAPTIB 1 TMPAKTHK €BPOINEHCHKOI OCBITH  IUIIXOM
PO3pO0IICHHsT HABYAIIBHUX IPOrpaM, HAIPAaBJICHHX HAa PO3BHTOK MPaKTUYHUX
HaBUYOK Ta CHELAJIbHUX KOMIICTEHIIIH y 31100yBadiB BUIIOI OCBITH.

OpmHMM 13 KpOKIiB HaONMWKEHHs /O CTaHAApTiB €BPOINEHCHKOI OCBITH
€ aKTHBHE 3aJIy4eHHs N0 MDKHApOIHMX NPOrpaM Ta HAaBYAIBHUX iHII[IATHB,
CTAaHOBIICHHS TTAPTHEPCHKUX BITHOCHH Ta 3a0e3ICUEHHS CITIBIIpAIli 13 KpaiHaMu
€C. Jlo Takux mporpam IOminpHO BimHectn mporpamy EPA3ZMYCH, meroro
SKOI € MIATPUMKA OCBITHBOTO, TPOQECIHHOr0 Ta OCOOHCTOTO PO3BUTKY
rpomazsiH €C Ta mo3a oro Mexxamu y cepi OCBITH, MOJIOAL Ta CIIOPTY, 3aUIs
BHECKY IO CTIMKOIO 3pOCTaHHS, SKOCTI pOOOYMX MICIh 1 COIAIBHOTO
3TYpTYBaHHS, Ul PO3BUTKY IHHOBAmiii Ta TIOCHIEHHA €BPONEHCHKOL
IZIGHTUYHOCTI 1 aKTHBHOT'O TPOMAISHCTRA [2].

BaxumiBy ponbs y miaroroBni npaBooxopoHuiB Bimirpae Micis CEPOL
(E€Bporelicbkuii MOMIEHChKHIT KOJNEK), SKa TMOJISIrae B TOMY, 100 3poOWTH
€Bpory Oe3NeYHIM MiCIIeM Yepe3 HaBYaHHS Ta IATOTOBKY IIPaBOOXOPOHIIIB.
CEPOL crnpusie 3amo0iranaro Ta OOpOTBEOiI 3 CEpPHO3HOI0 Ta OpraHi30BaHOIO
3JI0YMHHICTIO, TEPOPH3MOM Ta HOBHUMH 3arpo3amu Oe3lell, CIpHSIIouN Ta
TIOCHIJTIOFOYH  TPAHCKOPIOHHY CIHIBIIpaIto depe3 mpodeciiiHy IiIroTOBKY;
HATPUMYE, pPO3pOOIIsie, BIPOBAKYE Ta KOOPAMHYE CTaHOAPTU30BaHE Ta
Creliami3oBaHe  HABYAHHS  BINNOBITHO 10  MPIOPUTETIB  IATOTOBKH
npaBooxopoHuiB €C; nparae cratu reHTpoM €C 3 HaBYaHHS IPABOOXOPOHIIIB,
mo0 3abe3nednTH CHiBPOOITHUKIB TNPABOOXOPOHHHX OpraHiB HABHUIKAMI,
HEOOXITHUMHU JJTs1 3art00IiraHHs 37I0YMHAM ChOTOJTHI Ta 3aBTpa [1].

Omxe, MiIBUIIGHHS SKOCTI Cy4acHOI OCBITH MOJIIEHCHKUX Ta i
HaOMIKEHHsI JI0 €BPOINEHCHKUX CTAHIAPTIB CIIPUsIE€ BIOCKOHAJIECHHIO METOJIB
HaBYaHHsI, HOTO MPaKTHYHOI OPIEHTOBAHOCTI, 30CEpe/PKEHOCTI Ha (hOpMyBaHHI
NPaKTHYHUX HAaBMYOK 1 CIELialbHUX KOMIIETEHTHOCTEH, HEOOXiIHMX s
YCHIIIHOTO BUKOHAHHA 3aBJaHb IOJIIEHCHKOTO B YMOBax ChOTOJICHHS,
O3HAfOMJICHHs 13 cHenudikor0 pPoOOTH MPAKTUYHHUX IMAPO3IUTIB  ITOMIIIIT,
aKTHBHE 3aJIy9eHHS 0 MIKHAPOIHHUX TIPOTPaM Ta HABYAIBHUX 1HIITIATHB.
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EJIEMEHTH 3JIOYNHY TEHOLIUAY

Haniensin /1. A.
3000y8au mpemvo2o (0CEIMHbLO-HAYKOB020) PIBHA GUOL 0CEIMU
Kageopu MOpCbKO20 Ma MidCHApPOOHO20 Npasd,
Miscnapoonuil eymanimapHuil yHigepcumem
M. Odeca, Yxpaina

370YKH TEHOLMIY € OJJHUM 3 HAWTSHKUMX MOPYIIECHb MIXKHAPOHOTO TIPaBa,
BU3HaueHNM y KoHBeHIIii npo 3ano0iraHHs 37I04MHY T€HOLMIY Ta MOKapaHHS
3a Hboro 1948 poky, sxa Oyma npuitasta ['enepansHoto AcambOneero OOH
9 rpyanst 1948 poky i1 HaOysa unaHOCTI 12 ciuns 1951 poky [1].

Lleii 3m0urH cKiagaeThest 3 00'€KTHBHOT CTOPOHH, IO OXOILTIOE KOHKPETHI
(hizmuHi fii (actus reus), Ta cy0'eKTHBHOI CTOPOHH, TIOB'S3aHOI 3 TICHXOJIOTI YHIM
CTaBJIICHHSAM BHWHHOTO (mens rea), 30Kkpema cremiatbHnM HamipoM (dolus
specialis) 3HUIIUTH 3aXUIIEeHY TpyTy [2].

OO0'eKTHBHA CTOpPOHA TEHOIWAY BKIIIOYAE€ II'ATh 3a00pPOHCHMX AaKTiB,
CHPSIMOBAaHHX IPOTH HAI[IOHAIBHUX, €THITHHX, PACOBHX Y PENITiHHUX TPYIL, K
Bu3HaueHo crarreto 1l KoHBeHuil: BOMBCTBO WIEHIB TpyMH; 3amlOisHHSI
cepiio3HOT TilecHOT a00 TICHXIYHOT NIKOM WISHAM TPYIH; HABMHCHE CTBOPEHHS
YMOB JKHTTS, PO3paxOBaHMX Ha (i3WYHE 3HHIIEHHS TPYNH TOBHICTIO abo
YaCTKOBO; 3aXO0JIH I0JI0 3al00IraHHs HApOPKYBAHOCTI B TPYIIi; HACHJIbHHIIbKA
nepenava gitedd 3 oawiei rpymu o iHmoi [1]. 1li akTu moBuHHI OyTH BYMHEHI
II0/I0 3aXHIIEHNX TPYIL, 1 JIMIIE BOHHU MiJNaJal0Th Iii BU3HAYEHHs TCHOLHY,
Ha BIIMIHY BiI TONITHYHUX YH CKOHOMIYHHX TpPYII, SIKIi MOXYTb
KBaITi(hiKyBaTHCS K 3MIOYMHH IPOTH JFOTHOCTI [3].

Cy0'eKTHBHa CTOpPOHA BHMarae JOBEICHHS CHEIATbHOTO HaMipy 3HUIIATH
TPyIy SK TaKy, HOBHICTIO ab0 YaCTKOBO, IO Bigpi3HAE TEHOLMI BiI iHIIHX
3nounHiB [2]. JloBeAeHHS IIbOTO HAMIpy € CKJIaTHUM, OCKUTBKH BOHO 0a3yeThCA
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Ha HEMNpsIMHUX JIOKa3aX, TaKWX sK Macmrad 1 CHCTEMaTHYHICTh Jil,
JWICKpUMIHAIlIfHA pPUTOpWKA, MpONAraHia Y ICTOPUYHUH KOHTEKCT, 5K
3a3HAYAETHCS B TPAKTULI MDKHApOJHOTO KPUMIHAIGHOTO TPHOYHAy IIOJ0
kormmakoi FOrocnasii (ICTY) Ta Pyarau (ICTR) [4]. Hanpuknan, y crnpasi
Krstic ICTY BCTaHOBMB TEHOIMAHHNA Hamip Ha OCHOBI CHCTEMAaTHYHOTO
3HHIIEHHS OOCHIMCHKHX MycCynbMaH y CpeOpeHHIll, BUBOISIH HOT0 3 00CTaBHH,
10 BUKJTFOYAIOTH iHIII iHTeprpeTamnii [5].

Be3 mporo creriansHOrO Hamipy akTH MOXYTh OyTH KBami(iKoBaHi SIK
BOEHHI 3JI0YMHH YH 3JI0YMHHU IIPOTH JHOASHOCTI, ame He TeHormwmx [2].
MiXKHapOHNIT KPUMIHAIBHUI Cy/l y cBOIX ENeMeHTax 310YMHIB MiKPECIIIOE,
I0 HaMip € KIIFOYOBMM KOHCTUTYTHBHHMM €JEMEHTOM, i HOro BiICYTHICTh
YHEMO>KJIMBITIOE€ BU3HAHHS 3JI0YMHY TE€HOLUIOM [6].

VKpaiHChKI BYEHI aKTHUBHO JIOCHDKYIOTH 1IIi €JIEMEHTH, OCOOJIMBO
B KoHTtekcTi [omomomopy 1932-1933 pokiB Ta pociiicekoi arpecii mpotu
Vxpaiau 3 2014 poxy, akIeHTyrour Ha HEOOXITHOCTI afamnTariii MKHapOJHIX
HOPM JI0 HaI[IOHAIBEHOTO 3aKoHomaBcTBa. Tak, O. 0. 3aifdeHKo y KprMiHATEHO-
TIPABOBIM XapaKTEPHUCTHUIII [TisTHHS TSHOLMITY 3a3Hadae, 0 00'€KTHBHA CTOPOHA
3mounHy 3a cT. 442 KpuMiHadbHOTO KOIEKCy YKpaiHM BKIIIOYAE 3OBHIIIHI
MPOSIBM aKTy, Taki K XapakTep [isHHA, CHOCIO, MicClle, Jac Ta TSDKKICTh
HACTIAKIB, 3 MAaTepialbHUM CKJIAJIOM, I€ 3JI0YMH BBAKAETHCS 3aKiHUYCHHM
3 MOMEHTY HACTAaHHS IIKIITMBUX HACTIAKIB U WICHIB IPYITH, 0€3 BUMOTH JI0
KOHKPETHOI KiTbKOCTI %epTB [7, ¢. 216].

Hlomo cyO'extuBHOi croponu, O. 0. 3aifueHKO MiAKPECTIOE IMPSMHUIL
YMHCENT 3 METOI0 TOBHOTO a0 YacTKOBOTO 3HHUILEHHS TPYIH, MOCHIIAI0YHCH
Ha JYMK{ YKpailHCBKMX NpaBO3HaBIB, sK-0T [lorumaBcekoro I. I, suid
BU3HAYa€ 00'€KTOM TCHOLUIY BIHOCHHH, IO 3a0e3MeuyroTh MHpP i Oe3meKy
moncTBa, Ta €. B. Jlamyka, sikuit akieHTye Ha Oe3rerl iCHyBaHHS CTHIYHHX
TPy SIK cKIanoBoi Oesneku moxacTsa [7, c. 215]. b. YO. Crapunens y ananisi
CYTHOCTI TEHOIWAY 3a CyYacCHMM MDKHApOAHUM TIPaBOM TIOTOKYETBHCS
3 koHuemnieo P. Jlemkina, ne cy0'eKTHBHA CTOpOHA IOJIITA€ B CICLIAIBHOMY
HaMipi 3HUIIUTH 3HAYHY YaCTHHY Tpymu abo i Kimo4oBux Qiryp (HOMITHYHHX,
peTiriiHuX JTimepiB), 1 3a3HAa4yae, M0 AaKTH BBAKAIOTHCS 3aBEPIICHUMHU
3 MOMEHTYy iX BYMHEHHS, HE3QJICKHO Bil TOBHOTO 3HUIICHHS TpPYyNH
[8,c. 11-12].

A. B. T'opbaTiok y IOCHIIXKEHHI BiMOBITAIBHOCTI JICPXKaBU 3a TCHOIHT
y npaktuii Mixaapoasoro cyay OOH migkpecittoe, 1o TeHOIH/ € HANTSHKIUM
37I0YMHOM, IO TATHE SK AEPKaBHY, TaK 1 1HIMBiJyallbHY BiIIOBIAJIBHICTb,
i HABONUTH TPHKIAIH, J€ BIICYTHICTH [IOBENCHOTO HaMipy MPU3BOAUTH
JI0 TiepekBaiQikallii Ha BOEHHI 3JI0YMHH, K y cnpai bocHig i [epmerouna
npotu Cep0ii Ta YopHoropii [8, c. 17].

VY KOHTEKCTI CydacHHX NOZii, IOopHCTH PerioHanmbHOTO IEHTpY 3 IIpaB
JFOIMHU B IOPUINYHOMY aHaNi3i TEHOIMAY B YKpaiHi BKa3yloTh, mo nii PO
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3 24 motoro 2022 poky, BKmouatoun MacoBi BOMBcTBa (bywa, Mapiymons),
NPUMYCOBY Tiepenady noHax 260 THC. YKpaiHCHKUX AiTel, CTBOPEHHS yMOB
TOJIO/ly Ta MpoNaraHiy, Mo JeryMaHi3ye yKpalHIliB, BiIIOBIIalOTh 00'€KTUBHIN
CTOpOHI, a CHeWiaJbHUH HaMip JOBOAWTBCS CHCTEMATHYHICTIO Ta 3asBaMU
kepiBHAITBA PO TIpo «enarmmdikartiro» [9].

AmnaroriqHo, YKpaiHchka ['enbciHChKa CIIiIKa 3 TMpaB JIFOJWHH Yy JOCIIA-
JKeHHI MDKHapOJHUX 3JI0YMHIB B YKpaiHi KPHUTHKy€ HaIliOHAJbHE 3aKOHO-
JIABCTBO 3a HEJOCTATHE BU3HAUCHHS BOEHHUX 3JIOYMHIB 1 T€HOLUIY, IPOIO-
Hytoun 3MiHn 10 KK Yipaiau i1 nosermenHs po3ciiayBaHb, 1 HATOJIOMIYE, 1110
Mens rea BKJIIOYAE IUIAHOBY crparerito 3uumieHHs rpymu [10]. Lli mpami
YKpaiHCBKMX BYEHUX MiJIKPECTIOIOTh aKTyaJbHICTh TeMU il YKpaiHu,
crpusitour (popMyBaHHIO TOKA30BOi 0a3u JUTT MDKHAPOIHUX TPHOYHAIB.

PozymiHHA 00’€KTHBHOI Ta Cy0’€KTHBHOI CTOpIH 3JI0YMHY T€HOLHITY
€ ¢yHmaMeHTaIBHUM JUI 3amo0iraHHs Ta T[IOKapaHHS I[BOTO 3JIOYMHY.
O0’exTrBHI i GOPMYIOTH MaTepialbHy OCHOBY, TOMI SIK Cy0’€KTUBHHI HaMip
Jlofiae€ oMy YHIKaJbHHMH XapakTep 3J0YMHY IPOTH JIOACTBA. MiKHapomHe
CHIiBTOBAapHCTBO, depe3 iHcTuTywii Ha kmrant MKC, mpomoBxye po3BHBaTH
MPAaKTHKy Ui €()eKTUBHOTO 3acTOCyBaHHS NMX HOpM. Jlumie depe3 diTke
JIOTPHMAHHS IUX €JIEMEHTIB MOYKHA 3a0€3MEUNUTH CIPaBEIJIMBICTH IS JKEPTB
1 3amo6irTH MaOyTHIM TparemisM
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CTAHOBJIEHHS IHCTUTYTY 3AXUCTY IPAB JITEN
B YMOBAX 35POMHOI AI'PECIi B MIZKHAPOJHOMY
T'YMAHITAPHOMY IIPABI

Amutpenko 1. O.
doxkmop inoco@ii é eanysi npasa,
cmapwiuil 6uKIa0ay Kagedpu KPUMIHAbHO20 NPAéa ma npagocyoos,
Hayionanvuuii ynieepcumem « Yepuicigcoka nonimexuixa»
M. Yepnieis, Yxpaina

[uranas 3axucTy [iTeli B yMoBax 30poiHHMX KOH(QIIKTIB He Oyio
BPETyJIbOBAHO Yy NOKIACHYHOMY MDKHapomHOMY MpaBi. CTapoiaBHE CYCIIiUTb-
CTBO HE BUJLTUIO JIITEH SIK OKpPEMY Bpa3JIMBY KaTEropito, CKOPIMI BiTHOCHIIO iX
J0 0e330poiHMX 0ci0, O SIKMX HaJeXall KIHKH, TYXOBEHCTBO Ta OCOOH
mitaeoro Biky. Hampuxnan, turyn XXIV § 1 Caniunoi Ilpanu nependauas
nokapaHHs y BUDIAAL 1tpady y 600 con 3a 1mo30aBICHHS JKUTTS XJIOMUYHMKA
BIKOM 10 jiecsaTu pokiB [1]. 3a3HaueHe MOJOKEHHS MiATBEP/KYE, IO MOHSITTS
JUTUHCTBA SIK COIUIAJIBHOI IIHHOCTI OyJIO BIIICYTHE y CEpPEIHBOBIUHY I00Y,
a JUTHHA BIKOM Bijl IECATH POKIB BBa)KaJlacsl TAKOIO, L0 MOXKE OOOPOHSTHCS
CaMOCTIHHO.

Bapro Takox 3ramatm XpectoBmii moxim 1212 poky, skuil Tmpo3Baimm
«TATSYIAMY, IO CTaB TPATIYHOIO CTOPIHKOIO ICTOPIi, CIIPUYIMHEHOIO PEITiifHIM
(haraTH3MOM TOro4gacHOi1 €Bporm. Y 6e330poiHIIA OXiT OHOYACHO BHPYILIUIA
nity Ta yeHni 3 @panmii Ta Himewunsaw, mo mMam Ha MeTi Bu3BosieHHs ['poly
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locnogHpOTO, @ TAaKOXK IIOMCTH 32 BOMTHX Y XPECTOBHX HOXO/aX pPiJHHX.
V pykommucax mitonmciis Lepkeu Cestoro [TanTeneiiMoHa 3raayeThes, Mo JiTH
BIKOM BIJI IIECTH 10 JBAHAMIIATH POKiB movanmu moxin 3 KenpHy no Peiny.
Binbmiictes mKepen 3a3Hadae, MO IITH HE MICTAMUCS HaBiTh JO AJIBIIB,
a 3aTMHYJIU B JI0pO3i BiJ TONOMY, X0JIoAy Ta XBopob. OxHak, emmckon Kpemonn
Cikapa y cBOIX pyKoOIUcax 3a3HayaB, IO JITH BCE K TakW mictaimcs [eHyi,
Jie Ticis po3rpoMy ix Tabopy moaummmics Ha 1Bl rpymnu. [lepma rpyma mimnia
1o Mapcemo, a apyriii Branocs miitu go Pumy. Y 36ipauky «lecra Tpee-
popym» (Gesta Treverorum), o CKIaga€eThCA 3 3aIliCiB apxienmckomna Tpipa,
3i0paHux udepHsMHU abatctBa CBsatoro Marris B Tpipi 3ragyeTses, IO OIHA
3 TpyI JMUTAYOrO XPECTOBOrO MOXoAy Aiiiuuia no bpuHamsi, ne enmckomn
3a00pOHMB AITAM CiIaTH Y YOBHH, ITi03PIOI0YH, 10 0aThKO OYUTHHHUKA TIOXOLY
Hikonmaca maB Hamip npomatu aiteid y pabcrtBo. InHma sx rpyma miteid
BiIIpaBIIIach 10 CBATOT 3eMJTi Ha YOBHAX, SIKi 3PEIITOR OYIIH 3aXOIUICHI, a JiTH
niepe/iani y pabCTBO caparuHam [2].

OpaHITy3pKII AUTSIAHN TIOXiT OyB OB YHCETBHUH, HiXK HOTO HIMETIEKHUIA
aganor. Tpumusate Tucsa miteit 3 yciei @panmii Bupynmm 3 [lapmky
1m0 Mapcemo. Jlume y 1230 porii oauH 3 9YeHIB, IO BiIIUIMB HA OJZHOMY
3 KOpalOIiB 3 IOHUMH XPECTOHOCIIIMH 3 Mapcemo ToBepHyBcsl y €Bpory Ta
PO3MOBIB, 110 7Ba KOPalOii 3 MITBMH 3ardHYJIO IiJ 9ac ITOPMY, a iHI I STh
KopaOsiB mpuOyu 10 AJDKHpY, Oe AiTH Oynu mepenaHi pabOTOpriBIpsIM
3a TIONEPEAHBOI0 3rOZI0K0 3 MapcelbCbKUMM KynusMu ['yro deppeycom
i Yinmbssmom [Topkycom, 1o Haganu JiTsiM KopadJi 1 IpoIoBONIBCTBO. bian3bko
4OTHPBOXCTa JiTelt Oyno nponano Xaridy Ta 3HaTi. [HII moTpanmm B pabcTBO
no Amkupy, €runrty Ta barmamy. Butemiicts miTel 3aruHYNIO BiJ HACHIIBCTBA,
BOKKOI mpami Ta XBopoO. JKomHa IWTHHA HE TIOBEpHYJAach 3 TOJIOHY.
BiciMaamusaTe giteit Oymm gocraeneHi g0 barmamy Ta crtpaueHo depe3 BiIMOBY
NOPUUAHATTS icaamy [2].

VY X1V cromitti cynran OcMmaHchkii imniepii bae3nz | 3anpoBaans npakTuky
PEeKpPYTYBaHHS SHUYAPIiB 3-TIOMDK XPHCTHSHCHKUX IIJJIAaHUX CyNTaHa depes
«IEBIIAPMEN, IO SBISIB COOO0 HAI3BUYAMHHIN ITOJATOK «KPOB’IO». 3a3HaUeHa
NpakTHKa rependayana HaOlp CHHIB XPHCTHSIHCHKUX TIOJIOHEHHX BIKOM Bil
I'SITM 10 JIBAHAJISTH POKIB, IO MPOXKMBAJIM HA 3EMILIX, SIKI TPHBAJIMH 4ac
nepebyBany y ckiazi imrmepii [3].

VY XIX croniTti y QppaHIly3pKHX Ta aHITIHCHKUX apMisiX iCHyBaJIa MOIIHpEHa
MpaKTAKa 3aJdyYeHHS NiTell o Bilickka sik Oapa0aHINUKIB Ta JyJapiB, IO
BUKOHYBAJIM B&KJIMBY pOJb 3B’s3Ky Ha moii Owuteu. [lonpu BBeneHHs
OLTBIIICTIO KpalH BIKOBOTO KPHUTEPil0 A CIYKOM Yy BIHCBKY, MEXaHi3MY
3amo0iraHHs 3alydeHHIO JiTei 70 30poiHMX KOHQIIKTIB He icHyBano [4].
lNaa3pki korBeHtil 1899 ta 1907 pokiB HampaBiieHI Ha BCTAHOBIICHHS TPABHUII
BezieHHs BiiHU. JliTelt He Oyllo BHALIEHO B OKpEMy CIIeHialbHy KaTeropiro, a
3aXUCT IX MpaB IPOXOAWB y paMKax 3axXWCTy NMBUIBHOTO HAaceJIeHH:,

38



3aCHOBAHOTO Ha MPHHIMII TyMaHHOCTI. 30KpeMa, [1ooKeHHsI Ipo 3aKoHM Ta
3BHYAl BiffHU Ha cyxooui Bif 18 skoBTHs 1907 poKy MICTUTB NISsIKi TapaHTIi JIst
IIMBUILHOTO HAcEJICHHS B yMOBaxX BiMHM, 30KpeMa 3a00pOHH: 3aCTOCYBAaHHS
oTpyTu abo OTPYEHOI 30poi; BIPOJOMHOTO BOWBCTBA YM IMOPAaHEHHS OCi0, M0
HaJIeXXaTh MO0 Hamii abo apmii CynmpoTHBHMKA, BOWBATH YH pPaHUTH
CYIPOTHBHUKA, IO IOOPOBUTGHO 3HaBCS, CKIaB 30poro0 abo Oinplie Hemae
3ac00iB 3aXHCTy; 3aCTOCOBYBAaTH 30pOr0, CHapsgu a00 pPEYOBHHH, 3aTHI
3aBIaTH 3aiiBi CTpaKIaHHs Ta i [5].

VY mepiox Ilepmmoi citoBoi BiitHm Jliroro Harmiit 6yB crBopennit Komiter
qutsigoro Oarononmyyqust. Came 3 1919 poky MOYMHAETHCS PO3BUTOK IHCTHTYTY
3axucTy mpaB aiteil. 3okpema, y 1921 poui Oyno npuiinsaTo KonBeHiito mpo
6opoTe0y 3 TOpriBICIO KIHKAMU Ta AITEMH, a y 1924 poui — JKeHeBcbky
Jeknapanito npaB autHU. Tak, KonBeHmis mpo 06opoTtsOy 3 TOpriBiero
JKIHKaMH Ta JITbMH BIIEPIIE MMiIKpecnia OCOOJIMBHUIA MMPABOBUIA CTAaTyC AITEH SIK
Bpa3MBOi Kareropii HacedeHHsA. JKeHeBcbKa JeKiapallisi NpaB IUTHHU Oyina
HepIIMM JIOKYMEHTOM MDKHapOJHOIO XapaKkTepy B Taly3l 3axucTy IIpaB
Ta iHTEpeciB AiTeH, KUK MMiAKPECIIIOBaB, MO TypOOTa Mpo HiTeH, IXHill 3aXuCT
Ta 100poOyT € 000B’A3KOM HE JHUIIe CiM’i, OKpeMoi AepxaBu ad0o CyCIiIbCTBA,
a # yceoro mopactBa. CTpykTypa Aekmapamii mependadae IUSTh ITyHKTIB-
OpUHIMMIB: 1) AWTHHI TOBMHHA HAOaBaTHUCS MOXKIIMBICTE HOPMAIBHOTO
MarepiajibHOro0 Ta JyXOBHOTO PO3BUTKY; 2) TOJIOAHA JUTHHA TOBUHHA OYyTH
3a0e3MeyucHa DKEr0; XBOPIM TUTHHI MOBUHEH HaJAaBaTUCS JOTVISI; CHPOTaM abo
0e3xaTHIM JITSM ITOBUHHI HaJlaBaTUCs TIPUTYJIOK, MIITPUMKA Ta BCE HEOOXIqHE
JUISL iCHyBaHHS; JiTH, 110 30WIMCh 3 MPaBWIBHOTO NULIXY MaloTh OyTH
HACTaBJIEH] Ha NpaBeNHy ITyTh; 3) JUTHHI HATA€THCS MEPIIOUEpProBa JOIOMOra
y BUNAJKY JiMXxa abo karactpodu; 4) nutvHi Mae OyTH HajaHa MOXKJIMBICTB
3apOOIISITH HA JKUTTS, AUTHHA Mae OyTH 3aXHINEeHA Bifl yciX ()OpM eKCIUTyaTarlii;
5) BUXOBaHHS TUTHHU Ma€e OyTH CIpsIMOBaHE Ha Te, IO HOro HalKpari SKOCTi
OyIyTh MpamfoBaTH Ha KOPUCTh HACTYMHOMY IOKoNiHHIO [6]. BomHowac
3a3HayeHa JeKJIapallis He CTala 3araJlbHOBH3HAHOIO Ta HE CTBOPHJIA IIEBOTO
MEXaHi3My 3 3aXHCTy TpaB JIiTeii B yMoBax 30pOHWHHMX KOH(IIKTIB, IIO
T ITBEPIDKYETHCS MACOBOIO YdacTto Jiiteld y J{pyriii CBITOBIH BiiiHI.

3apo/pKEHHS] MEXaHi3My 3aXUCTy TpaB JiTeii B yMoBax 30pOHHHMX
KOH(QIIKTIB Oepe cBid mouyarok micisi 3akiHueHHs Jlpyroi CBITOBOi BiifHH.
JKeneBcbka KOHBEHIISI NP0 3aXWCT IMBUIGHOTO HAceJeHHS I 4ac BifHH
1949 poky mnepembavae crHeliabHUA 3aXUCT JITEH B yYMOBaxX 30pOHHOrO
koH(uikTy [7]. BaxkmiBor OCOONHMBICTIO KOHBEHINi € Te, II0 AiTel Oyio
MOAUICHO HAa OKpeMi BIKOBI KaTeropii: «BIKOM IO CEMH pOKiB», «BIKOM
O IBaHAIIATA POKiB», «BIKOM IO IUSTHAOIATH pPOKIB» Ta «BIKOM
IO BICIMHAJIIIATH POKIB).

Hactynanm etariom po3BHUTKY iHCTUTYTY 3aXHCTY JITEH B yMOBaX 30pOIHIX
koH(mikTIB cramo mpuitHATTA [ekmaparnii OOH mpo 3axmcT XiHOK 1 IiTel

39



NpM HA/[3BHYAHHUX 0OCTaBUHAX Ta B Iepiof] 30poiHMX KOHQIIKTIB 1974 poky.
3a3HaueHa JAeKIapallis 3000B’s3y€ JepikaBH, MO OepyTh y4acTb y 30poHHMX
KOH(JIIKTaX, NOKJIaJaTH YCIiX 3yCHJIb 3 METOI0 3aXHCTy KIHOK 1 JiTed Bin
pyHHIBHUX HaciizkiB BifiHH [8]. OKxpeMi MmonoeHHs JieKyaparii HaroJIomyTh
Ha cyBopid 3a0OpoHI Hamagy Ta OOMOapIyBaHHS IMBUIGHOTO HACEIICHHS,
0COONMBO KIHOK Ta IiTeH, SIK OCOONMBO BpAa3NMBIA KaTeropii HaCEICHHS,
a TaKkox 3a00pOHi 3aCTOCYBaHHS XiMIUHOI i OakTepioioriaHoi 30poi, yeix ¢popm
perpeciii Ta >KOPCTOKOTO, HEMOACHKOTO IOBOKEHHS IO JKiHOK Ta JiTeH.

Konsenmiss mpo mpaBa mutiHH 1989 poKy cTama OCHOBHHM €TaroM
PO3BHUTKY IHCTUTYTY 3aXHCTy IpaB JiTed B yMOBaxX 30pOWHMX KOH(MIIKTIB.
3a3HaueHa KOHBEHIIs paTh(iKoBaHa Maibke yciMa JiepyKaBaMH CBITY 1 MICTUTh
OCHOBHI IOJIOXXEHHS BUILIE3a3HaUCHIX KOHBEHIIIH Ta Jiekiapariid. Bapto Takox
3rajjaTd OJWH 3 HaHBAXIMBINIMX MDKHAPOMHO-TIPABOBHX akKTiB KOHBEHIIi0
MixnaposHoi oprasizarii npari Ne 182 mpo 3a60poHy Ta HeTaiiHi 3aX0Au 00
TmKBigamii HaWTipmmX ¢GOpM IUTAYOI Tpari, CTaTT 3 AKOi BiIHOCHTH
MPUMYCOBE 4H 00OB’SI3KOBE BepOYBaHH I BUKOPHCTAHHS JTEH Y 30pOHHMX
KOH(ITIKTaX 10 HaiTipmmx Gopm auTsdoi npari [9].

3 oy Ha BHUINEBHKIAACHE, IHCTUTYT 3aXHCTy IpaB JiT€H B yMOBax
30poiHOI arpecii B MDKHapOAHOMY TyMaHITapHOMY TIpaBi Joci mepeOyBae Ha
erarmi cBoro po3BUTKy. [lopyieHHs npaB [iTei B yMOBax BilfHM € aKTyaTbHUM
MUTaHHSM ChOTOJICHHSI, a/KE HasBHI B MDKHAPOJHO-TIPABOBHUX aKTaX HOPMHU
JIOBOJII YaCTO TMOPYIIYIOThCSA Ha MpPaKTHIN. 3a3HadeHa MpobiieMa MOTpedye
YIIOCKOHAJICHHS! CYyYacHUX MEXaHI3MIB 3aXHCTY IPaB AUTHHH, a TAKOK CYBOPOTO
KOHTPOJIIO 3 00Ky MD>KHapOIHNX OpraHi3arii.
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moa0 JEPKABHOI'O KOHTPOJIIO 3A EJJEKTPOHHUMUA
®ITHAHCOBHUMMU ONIEPAIIIAMMU IIIJ HYAC BOEHHOI'O CTAHY:
T'OCIOJIAPCHKO-TIPABOBH ACIIEKT

Job6poBoabcska B. B.
Kanouoam 10puoOudHUX HayK, OOYeHm,
Hayionanvnuii ynigepcumem « Odecvka 1opuouyna akademisy
M. Odeca, Yrpaina

JIaxoBeubkuii O. O.
acnipanm,
Hayionanvuuii ynisepcumem «Odecvka ropuduuna akaoemisny
m. Odeca, Yrpaina

Beryn. EnextponHi ¢inaHcOBi onepartii — e Oyap-sKki (piHaHCOBI oreparii
(mmaTexi, mepekasy, PO3paxyHKH, KyHiBIA-TIPONAX I[HHHUX TArepiB TOIIO),
SIKi 3MICHIOIOTBCS 3 BHUKOPUCTAHHSM CJCKTPOHHMX 3aco0iB 3B’SI3Ky Ta
TEXHOJIOTIH, Oe3 (hI3MYHOr0o MepeMillieHHs TOTIBKY YH MarepoBHX JOKYMEHTIB.
Ili omeparlii € KIFOYOBHUM €JIEMCHTOM CYYacHOi (DIHAHCOBOI CHCTEMH, IO
JIO3BOJISIE TIPOBOJIMTH TPAH3aKIii HIBUJIKO, 3pYYHO Ta OE3MEYHO, JO0JAI0uH
reorpadivHi Ta 9aCOBi OOMEIKCHHSL.

MeTta Ta 3aBIaHHSI TOCTIKEeHHsI. METOI JOCTIIKCHHS € BHOKPEMIICHHS
Ta aHANTHYHA XapaKTePUCTUKA IEPKaBHOIO KOHTPOIIO 32 ENICKTPOHHUMH
(hiHaHCOBMMHM omepanisiMi CyO'€KTiB TOCIIOAApIOBaHHS B YKpaiHi Iix dac
BOEHHOTO CTaHY.

Pe3yabTaTn gocuimkeHHss Ta iX odroopeHHs. [lep>kaBHHIA KOHTPOJB
3a eJIeKTPOHHUMH (HiHAHCOBUMH OTIEpAIlisIMH B YKpaiHi ITi/f 9ac BOEHHOTO CTaHy
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OyB 3HAUHO TOCHJICHHMI, 1100 3a0€3MEeUYUTH MaKpOSKOHOMIYHY CTaOUIbHICTb,
3a100IrTH BIATOKY KaIliTaly Ta MPOTHIIATH (iHaHCOBUM 3arpo3aMm. OCHOBHI
3axou OynaH CIIpSMOBaHI Ha 30€pEKCHHS CTIHKOCTI OAHKIBCHKOI CHCTEMH Ta
MpOTHIIFO (hiHAHCYBaHHIO arpecii. Takox, «aepxaBHui (PiHAHCOBHI KOHTPOJIb
€ BLOKIMBUM IHCTPYMEHTOM Ui 3a0e3nedeHHs e()eKTUBHOTO YIPaBIiHHS
JepKaBHAMHU (DiHAHCOBHMH PeCypcaMH, JOTPHMAaHHs 3aKOHOJABYMX HOPM Ta
MiATPIMKH  (DiHAHCOBO-OFO/PKETHOI JWICIMIUTIHA. B yMOBax BOEHHOTO CTaHY
Horo pome crae mie ORI 3HAYYIIOI, OCKUTBKH MPO30pE Ta parlioHAIBHE
BUKOPUCTaHHS OIO[DKETHHUX KOIITIB € KIFOUOBMM (DaKTOPOM JUIS 30eperxeHHs
EKOHOMIYHOT Ta comianbHoi crabinpHOCTI Kpainm» [1]. HaykoBui BU3Ha4aroTh,
IO «IPoOJIeMa IPABOBOTO PETYITIOBAHHS BIPTYyaIbHUX aKTUBIB IOJISATAE B TOMY,
10 YMHHI TPaBOBI HOPMHU Ta CTaHAAPTH HEIOCTaTHBO AANTOBaHi 10 BUMOT
cydacHoro nugpoBoro cpiry. 30KpeMa HEBPEryJbOBaHI HAJICKHHUMH YHHOM
BIpTyallbHI aKTHUBH HECYTh CEpiHO3HI BHKIMKM (DIHAHCOBIH CTaOUIBHOCTI,
OopoTe0i 3 (HiHAHCOBOIO 3MOYMHHICTIO Ta 3aXHUCTy TMIpaB CIIOXKHBAYiB»
[2, c. 78-79]. CnymHoro, Takoxk, € mymka C. ['pumas mpo Te, mo mpaBoBa
HEJOCKOHANICTh TIOHATTS Ta TIPaBOBOI MNPUPOIOM BIPTyaJlbHUX AaKTHBIB
CHPHATHME PI3HOTO POy HEMOPO3YMIHHIO Y MPABO3aCTOCOBHIHM AisuTbHOCTI. [l
TOTO, 100 YHMKHYTH TaKMX CKJIAQIHONIIB IMPHU BHKOPHCTAHHI BIPTyaIbHHX
aKTHBIB Y MaifOyTHROMY, TIPH BUPIIICHHI CY/IOBUX CIIOPIB, i 3 OIJIIAY Ha BEITUKY
KUIBKICTIO PI3HOBH/IIB BIPTYaJIbHUX aKTHBIB, aBTOP HAIOJIATAE HA HEOOXIHOCTI
CYTTEBOTO BJIOCKOHAJICHHsI TEKCTY 3aKOHY TPO BIpTyalbHi akTHBH [3, c. 247].
3aranmom «DiHAHCOBMH KOHTPOJb € OJHIEI 13 3aBepIIAIbHUX —CTail
YIIpaBiIiHHS (iHAHCAMH 1 BOAHOYAC BiH € HEOOXiJTHOI YMOBOIO €(EKTHBHOCTI
VIpaBiiHHA ~(IHAHCOBUMHM BifHOCMHaMu B 1mitomy. OcoOmuBe Micle
(hIHAHCOBOTO KOHTPOITIO B 3arayibHiil CHCTEMI KOHTPOJTIO SIK €IEMEHTA B CHCTEMI
VIPaBITiHHSA CYCILUTFHUMHE TPOLECAMHA 3yMOBIIOETHCS HOTO CHEIU]IKOF0, IO
MPOSIBISIETHCSL B KOHTPOINBHIHN QyHKIT camux (inanciB. O0’€KTUBHO BIAacTHBA
(biHaHCAaM  3IATHICTP  BHPAXKATH  CHEIM(IYHY CTOPOHY  BHPOOHHYO-
TOCTIONAPCHKOI isUTBHOCTI B Oyap-skiid cdepi poOuTth (HiHAHCOBHIT KOHTPOIb
BCEOXOTLTIOIOYMM 1 BCEOCSHKHUMY [4, C. 7].

["0JI0BHUMH IIUISIMHU JIep’KaBHOTO (piHAHCOBOTO KOHTPOJIIO Y BOEHHHH Yac €:
MiATpUMaHHs (iHAHCOBOI CTAOUTBHOCTI, TOOTO 3aXKCT OAHKIBCBKOT CHCTEMH Ta
cTabumizalliss Kypcy TPHBHI, TPOTHIiA BIATOKY KamiTamry, TOOTO 3amo0iraHHs
BUBE/ICHHIO KOIUTIB 3 KpaiHW, SKi € KPUTHYHO BAXJIMBUMH JUIS IITPUMKH
EKOHOMIKH Ta (iHaHCYBaHHS 000pOHH; OOpoTHOA 3 (HIHAHCOBUMH 3JI0YHMHAMH,
TOOTO TOCHJIEHWH KOHTpPOJIb 3a OIEpallisiMU, HOB'I3aHUMH 3 (hiHAHCYBaHHIM
TEepOpU3My, BIIMHBAHHAM TpolIel Ta OOXOIOM CaHKIH, 3a0e3ncyeHHs
MPO30POCTI BUKOPUCTAHHS [NIEPIKaBHUX KOWITIB Yy BUIUBIAI 3IIHCHEHHS
KOHTPOJIO 33 MUTHOBUM BHKOPHCTAHHSAM OFO/DKETHHUX PECypCiB, OCOOIMBO B
YMOBaX 3HAYHMX JAEpKaBHHUX 3aKyIIiBeNb i1 MOTped apmii Ta TyMaHITaApHOL
nmonoMoru. TakoX, «BIUIMB BOEHHOTO CTaHy Ha OFO/DKETHI BUTpATH YKpaiHH
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3HAYHO YCKJIQJHIOE 3IIMCHEHHS (DIHAHCOBOTO KOHTPOIIIO, MOPODKYHOUH
crnerdivni mpobiiemu Ta pu3ukn. OHIEIO 3 KIFOYOBHUX MPOOJIEM € HETOCTATHS
MPO30PICTh BUTpPAT, 3yMOBJICHA HEOOXIJMHICTIO HIBHJIKOIO NPHHHATTS pillleHb
Y BITOBib Ha BIHCHKOBI 3arposu. Lle mpu3BomuTE 10 34iliCHEHHsS BUTpaT 0e3
HAJISKHOI JOKyMEHTAIlii, CTBOPIOIOYM YMOBH JUISl KOPYIILii Ta Hee()eKTHBHOTO
BUKOPUCTaHHS pecypciB. PimmeHHs miei mpoOnemu BHMarae BIIPOBaIKCHHS
HOBHX METOJIB KOHTPOJIIO, INO 3a0e3nmeduyloTh OalaHC MK IIBHAKICTIO
i mpo3opictio. [y migBuIneHHsT e(eKTUBHOCTI pOOOTH KOHTPOJIFHUX OpTaHiB
CITi/T 3aMpOBAJUTH HOBI METOMOJIOTIUHI IMiAXOAN Ta iH(pOpPMAIiiHI TEXHOIOTII,
0 CHOPUATHMYTh aBTOMAaTH3alil TPOLECiB Ta IIBHAKOMY pearyBaHHIO
Ha BWSIBJICHI MOpYyHICHHs. [H(GOpMaIliiiHi TEXHOJOTIT J03BOJSITH IiBHUIIATH
TOYHICTH 1 HIBUJKICTH OOpOOKM JaHWX, a TaKkoX 3a0e3NEeUnTH BHCOKY
MPO30PICTh (hiHAHCOBOTO KOHTPOIION [5, C. 247].

KoHTponb 31ilicHIOEThCS TIepeBakHO depe3 HamioHansHmii Gank Yxkpainn
(HBY) Ta [epxaBHy cimyx0y ¢QinancoBoro MoHitopuHry (epxdiHnMoHiTO-
PHHT) Ta 3 MEpIIMX JHIB MOBHOMACIITaOHOTO BTOPrHEHHs HamioHanpHMiA GaHK
VYkpaiHi BBIB JKOPCTKI BaTIOTHI OOMEXKCHHS, SKi 3TOAOM IOCTYIIOBO
MOM'SIKIITYBAJIACS 3aJIeKHO Bif curyamii. OCHOBHUMH 3aXOJaMH € HACTYIHI:
(ikcarisi Kypcy rpuBHi, To0TO criouarky ogiuiiiHuii Kypc OyB 3adikcoBaHmii,
IO JO3BOJIJIO YHWKHYTH TaHIKH Ta 30eperTd cTaOuIbHICTh. 3romoM Oyio
3IIACHEHO Mepexijl 10 KePOBaHOI FHYYKOCTI OOMIHHOTO KypCy; OOMEXEHHs Ha
TPaHCKOPIOHHI TIepeKas3y IIIIIXOM BBEICHEHHS CYTTEBHX JIIMITIB Ha TIepeKasy
(hi3nyHKUX 0Ci0 Ta 3a00pPOHM Ha BHMBEACHHS KaIliTATy 3a KOPIOH Uil Oi3Hecy,
KpiM KPHTHYHO Ba)KIMBOTO IMIIOPTY; JIIMITH Ha omepauil 3 IUIaTLhKHAMHA
KapTkamu: Bynn BcTaHOBiEHI OOMEXEHHS Ha 3HATTS TOTIBKM Ta OIUIATy
TOBapIB/MIOCITYT 3a KOPJOHOM, IMIO0 3MCHINMTU BIATIK BAJTFOTH; ITOCHIICHHUI
(hiHaHCOBHIT MOHITOPHHT, TOOTO JlepxaBHa ciryk0a (hiHAHCOBOTO MOHITOPUHTY
Ta cy0'eKTH TIEpBUHHOTO (PiHAHCOBOTO MOHITOPHHTY (OaHKH, CTPaXxoBi KOMIIaHii
TOIO) TOCHIMIA KOHTPOJh 3a (DIHAHCOBHMH OTEpAIlisiMH, 30KpeMa:
MOHITOPHHT PH3UKOBUX OIIepariii, mpyu IOMY OCOOJBA yBara MPUAUIAETHCS
orepamnisiM, SKi MOXXyTh OyTH TOB'S3aHi 3 JIEp)KaBOIO-arpecopoM, a TaKoX
omepalisM, L0 MICTATh O3HaKM BiIMUBAaHHSI KOWITIB abo (iHaHCYBaHHS
TEpOpH3MY Ta CIPOIIEHHS Orepalliii IyIsl MATPUMKHA 000pPOHH, TOOTO BOAHOYAC
OyJIO CIPOIIEHO Ta MPUCKOPEHO MPOICAYPH IS OIMepalliii, MOB'I3aHuX i3
niarpuMkoro 36poiinnx Cun YKpaiHu Ta HaJJaHHSIM T'yMaHITapHOi IOIOMOTHY Ta
3a00poHa (hiHaHCOBHMX OrepaLliii 3 epxaBoro-arpecopoM. Ha HaliBumomy piBHi
OyJ10 BBENICHO MIOBHY 3a00pOHY Ha OyIb-sKi (PiIHAHCOBI OMeparlii 3 pe3uICHTaMH
Pociiicekoi ®enepanii Ta PecryOmiku bimopyck, mo BKIovae: 3a00poHY Ha
HepeKasy KOIITiB; 3a00pOHy Ha BUKOPHCTAHHS IUIATDKHUX KApTOK, EMITOBAHUX
OaHKamMy IMX KpaiH Ta 3a00pOHY Ha NPOBEJCHHS TOPTOBEIBHMX OIepallii Ta
iMIopTy TOBapiB 3 PO.
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BucnoBku. EnextponHi ¢iHaHCOBI orepariii cTajad OCHOBOIO Cy4YacHOi
(hiHaHCOBOI cHCTEMHM, HaJalO4d THYYKICTh 1 MOXJIMBOCTI JUII PO3BHUTKY
EKOHOMIKH, 10 0a3yeTbcsi Ha IIBHAKOCTI Ta IH(OPMAIIHHMX TEXHOJOTISX.
Cnermgika KOHTPOIIO B YMOBaX BiffHM 3a 3a3HAYEHUMH OIEpALlisIMH IIOJISTae
Yy HACTYIIHOMY: IWHAMIYHICTH PillleHb, TOOTO PEryJsATOpPHI HOPMH MOCTIHHO
aIanTyIOThCS J0 3MIiHHOI cHTyamlil Ha ()POHTI Ta B EKOHOMIIli, TPiOPHTET
HaiOHAJBbHOI Oe3nekr, To0To Oyab-sIKi eKOHOMIUHI CBOOOIM OOMEXYIOTHCH,
SIKIIIO BOHHM HECYTh 3arpo3y (hiHaHCOBiH CcTaOLTFHOCTI UM HAIIOHATBHIN Oe3reri
Ta 32€EMOIiS 3 MDKHApOIHIUMH TTApTHEPAMH, a[UKE caMe IepyKaBHUM (hiHAHCOBHUIMA
KOHTPOJIb TICHO TIOB'3aHHMM 13 BHKOHAHHSAM MDKHAPOIHHMX CaHKIIHA MpPOTH
arpecopa.

IlepcnekTHBY MOJANBIINX JOCTIKEHb Y HbOMY HAanpaMKy. [Toxanbmi
HAayKOBI JIOCHI/DKCHHSI IOJIO JICP)KaBHOTO KOHTPOJIKO 33 €JIEKTPOHHUMU
(hiHaHCOBMMHM omepalisiMu Cy0'eKTiB TOCIOfApIOBaHHS B YKpaiHi IMOB'I3aHi
i3 TIOBOEHHAM YacoM Ta CTaOiTi3amiifHO-peryIATOPHIMH 3aXOJaMH, Y TOMY
YHCITi ¥ IIUISIXOM OHOBJIEHHSI HOPM YMHHOTO TOCTIOIAPCHKOTO 3aKOHOIABCTBA.

Jlitepatypa

1. Ckpumauk I'. O. [epxaBHuil (iHAHCOBHH KOHTPOJF B YMOBax
BOEHHOTO cTaHy. Exowomixa ma cycninocmeo. 2024. Bum. 70. URL:
https://feconomyandsociety.in.ua/

2. Pubikosa I'.B., Kopurina O.K. Oco0auBOCTI paBOBOTO peryJIFOBaHHS
00iry BIpTyaJdbHHX aKTHBIB B YKpaiHi Ta CBiTi. Monooui euenuii. 2024.
Ne3.C. 78-84.

3. I'pumait C.O. IlpaBoBa cyTHiCTH Je(iHIlli «BIpTyaJbHI aKTHBI»
y 3akoHi Ykpainu «[Ipo BipTyanabHi aKTUBIY». AHAIMUYHO-NOPIGHIbHE NPABO.
2022. Ne 1. C. 244-248.

4. Tonuapyk C. M., lon6resa /I. B., IIpuitmak C. B., Pomanis €. M.
@DiHaHCOBUIA KOHTPOIIb: TEOpis, TEPMIHOJOTIA, MPaKTHKA : [HABYAJIGHHUN
nocioauk]. JIsBiB : JIHY im. 1. @panka, 2019. 298 c.

5. Cikopa €. EdexTtuBHiCTH (IHAHCOBOrO KOHTPOJIIO 33 BHIATKAMH
JepxkaBHoro Oropkery YKpaiHM y TEpioJi BOEHHOTO CTaHy. 3000ymKu
exonomixu. nepcnexmugu ma innosayii. 2024. Ne 8. URL: https://econp.com.ua/

44



DOl https://doi.org/10.36059/978-966-397-550-4-13

IMPO®ECIMHA MMPABHUYA IONIOMOT'A AJIBOKATA
Y MUTHIN C®EPI, ii ®©OPMHU

€dimenxo B. /1.
acnipanm kagedpu npusamuo2o ma nyoaiuHo2o npasa,
Kuiscokuii HayionaneHuil yHisepcumem mexHonoz2iti ma ouzainy
M. Kuis, Yxpaina

[MpodeciiiHa npaBHUYa JOMOMOra afBoOKara y MUTHIN cdepi sBisie coboro
CKJIaJJHE Ta KOMIUIEMEHTAapHE SBHIIE, SIKE XapaKTepHU3yeTbcsl 1 3MICTOBHM
HaIlOBHEHHSIM, 00CSITOM, pi3HOBUIaMH, (POPMOIO Ta KOJIOM CyO'ekTiB. Pi3HOBHIM
npodeciiiHoi TPaBHUYOI OMOMOTH a/BOKaTa JICTCPMIHYIOTHCS 3MICTOM Ta
00caroM, TOOTO CYTHICHUMH ii XapaKTepHUCTUKaMH. BakiImBO po3yMmiTH, IO
«hopma NpaBHHUYOI NOMOMOTM» Ta «BHJ IPAaBHHYOI JOTIOMOTH» CTAHOBJIATH
pi3Hi KaTteropii B Mekax €IMHOI KOHIENTYaIbHOI CHCTEMH. IX KOMILIEKCHE
BUBUCHHS Ta aHANI3 B3a€MO3B'I3KIB Mae 3a0e3nedyBaTH IJHOIIE PO3KPHUTTS
3MicTy camoi kareropii. OmHak, B Mexax 00’€éMy IMX Te3, MU XOTuH O
NPHAUTATA OCHOBHY YBary KOPOTKOMY OINHUCY IIEPLIOYEProBO BaXKIUBUM
(hopmam npodeciitHoi mpaBHIYOT IOMIOMOTH a/IBOKaTa y MUTHIH cdepi.

B 3aranpHO(M110cOGCHKOMY PO3yMIiHHI BaKJIMBO BPaXxOBYBATH MIAICKTHUHY
enHicTh (hOpPMH Ta 3MICTy SIK B3aEMOIIOB'SI3aHUX KATEroOpid, SKi CTaHOBISTH
HEpO3PHBHI €JIEMEHTH €IMHOTO ABMINA. X PO3NUILHMIA aHATI3 Mae TEOPEeTHUHY
IIHHICTB JUISl BUSIBIICHHS B3a€MO3B'SI3KIB Y KOHKPETHHX TposiBax. Tox Oepyuun
JI0 yBard Iie, HPOTIOHYETHCS KOPOTKO TPHAUTHTH yBary caMe €IHOCTI JBOX
CKJIaJIOBHX, a came: «(popMa MNPaBHAYOI JONOMOTH» Ta «BHA MPaBHHYOL
JIOTIOMOTH.

3araTbHOHAyKOBMM BH3HAYCHHAM «(QOpMI» € CIOCi0 iCHYBaHHS 3MICTY,
Horo BHYTPILIHS CTPYKTYpa, OpraHi3allis i 30BHIHINA Bupa3 [56]. Ilpu mpomy,
AKIIO MU TOBOPHMO IIpo (hOpMy came IpaBHUYOI NOIIOMOIM B 3arajlbHOMY
CEHCI, TO BAPTO BUJIUIMTH TaKi:

-  KOHCYJIbTYBaHHSI;

- CKJIaJiaHH$ HETIPOLIECYaIbHUX JJOKYMEHTIB;

- CKJIaJiaHH$ NPOIECYaITbHUX JJOKYMEHTIB;

- IIPEeICTaBHHMIITBO;

- TIPaBOOCBITHS JisUTBHICTH [1].

Y murHii cdepi i popMu HaOYBarOTH CIIEM(ITHOTO 3MICTY Ta MPOSBICHHS
gepe3 CKIIAIHICTh MUTHOTO 3aKOHOJABCTBA, HEOOXITHICTh 3HAHHS MIKHAPOTHIAX
TOPTOBENBHUX IPABUI Ta OCOOJMBOCTI MUTHHX MPOLEOYp. A TaKOX dYepe3
MDKTaTy3eBUi Xapakrep cdeprn MUTHOI cripaBu. Hampukian, KOHCYJIBTyBaHHS
4acTo CTOCyeThbesl mmTaHb Kiacudikamii ToBapiBs 3a YKT 3E/l, Bu3HaueHHA
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MHTHOI BapTOCTi, 3acTOCyBaHHS NpedepeHLiHHUX PpeXUMIiB ab0 HOCHUTh
3araJbHOIPaBOBHI XapaKTep.

Takum yrHOM, ToBOPSYM TIPO (hopMmu MpodeciifiHOl MPaBHUYOI JOIIOMOTH B
MUTHIH cepi, CiTi]] OKPeMO 3YIIMHUTHICH Ha HACTYTTHHX

Koncynemyeanns — e mporec B3aemMonii cy0’ekTa HalaHHA Ta Cy0’€KTa
OTPHMAaHHS TIPaBOBOI JOTIOMOTH II0JI0 MPOOJIEMHOI IPABOBOI CUTYaIlil 3 METOIO
BUSIBJICHHS MOXJIMBHX TIPAaBOBUX INDIAXiB ii BUpIMIEHHS Ta iX HACTIIKIB,
3’sICyBaHHA IIUIIXIB Ta CTIOCO0IB peaizarii BuOpaHoro pimeHHs. PesymsraTom
KOHCYJIbTYBaHHA TIOBMHHO OyTH TIOBHE, KOHKPETHE YSBIICHHSI Cy0’ €KTa
OTpUMaHHs MpodeciitHOl MpaBHUYOT OMOMOTH PO CBOIO MaiOyTHIO NPAaBOBY
JUSUTBHICTD (TTO3MIIII0) B MPOOIEeMHINA cuTyamil (sSKi KOHKPETHO FOPUAMYHI [l
HEOOXIJHO 3MiHCHHUTH, sIKi 3aco0M i1 1poro HeoOXimHo 1 T.1.). IlpaBoBe
KOHCYJIFTYBaHHS € IHCTPYMEHTOM BH3HAUCHHS HAaIPsMy HOJAIbIIOI IPABHUYOT
JUSsUTBHOCTI Cy0’€KTa OTpUMaHHS TIPAaBOBOI IOTIOMOTH

KoHcynbTyBaHHS BHUPI3HAETBCS CTPOTO  IHIMBIAYaTbHIM  XapaKTEpOM,
MaKCUMAJIbHUM CTYNEHEM aAPECHOCTI Ta OOOB’S3KOBOIO IIPUCYTHICTIO
pEeKOMEH/Iamil, Topagu TPO HAWOUIPII ONTUMAJIGHUK CHOCIO TOHONMaHHS
iHIUBiqyanpHOI TpobOiemHOi TpaBoBOi curyamii [2, c. 86]. Xapaxtep
peKoMeH Ialliii Ta rmopaj Oe3nocepeHbO 3AISKHUTH Bijl KBaiikallii Ta JocBimy
cy0'eKTa KOHCYJIBTYBaHHS, IO OCOOIMBO Ba)KIMBO B TAKMX CKIAJHUX cdepax
SK MHTHE pery/roBaHHs. TakoXK cCiiJi 3BEpHYTH yBary, 1o iH(GOpMyBaHHs
1 KOHCYJIbTYBaHHsI B c(hepi MUTHHUX BiJJHOCHH IWJIHHO MOB’s13aHI Ta MPU 1IOMY
HE OTOTOXKHIOIOThCS. Y MHTHHX BIJJHOCHHAX NMPAaBOBE KOHCYJIBTYBAaHHS TaKOXK
MOXKE TPOSIBISITHCH y BUIIIII iHQOPMYBaHHS (SIKe 3a CYTTIO € Oe3aJpecHiM),
0 OXOIUTIOE PO3'ICHEHHsI TOPSIKY MEpeMIlleHHs TOBapiB dYepe3 MUTHHMH
KOPJIOH, MUTHHX PEXHMIB, IPaBIJI BU3HAUCHHS KpaiHU MOXOPKEHHS TOBapiB,
IO PETYIOEThCA TMaBaMu 5-14 MuTHOro komekcy YxpaiHu. Xoda 3BiCHO
Oe3mnocepeHe 3aCTOCYBaHHAM IIHOT0O BUIY MPo(eciifHOT MpaBHUYOI IOTIOMOTH €
po30ip Ta aHaNi3 MOTEHIIHHO MPOOIEMHUX KEWCIB HAa €Talll IUIAHYBaHHS YH
BUpIIICHHS KOH(IIKTHOI CUTYaIlii, III0 BXKE TPUBAE.

Crnaoanns — HenpoyecyanbHux ma — NpoyecyanbHux  OOKYMeHmie ——
[Ie CTBOPEHHS Ta HaJaHHS OTpUMYyBady MpodeciiiHOl MPaBHUYOI JOTIOMOTH,
3a(hiKCOBAHOI B MAanepoBOMY a00 €JICKTPOHHOMY BHUIJISAI, TOKyMEHTa, ab0 Horo
MPOEKTY, O(QOPMIICHOrO BIMOBIIHO 10 ICHYIOUMX HOPMAaTHBHHX BHUMOT JUIS
BUHUKHEHHSI, 3MiHM UM TIPUIIMHEHHSI [IpaB Ta 000B's3KiB. B pe3ynbrari HajaHHA
MPaBHUYO] IOTIOMOTH B il opMi, T OTpHMyBady HaIaeThCsl B PO3HOPSIPKEHHS
(camocriiiHe BUKOPUCTaHHS) KOHKPETHHUI NPaBOBUI JJOKYMEHT 151 3ar00iraHHs
Ta (ab0) TOmONAaHHA KOHKPETHOI MpOOJEMHOI CHTyamii, 0 MOoXe OyTH
BHUpiIIIeHa B TIpaBoBiii mwiomuHi. Clix BIAMITHATH, IO TIPABOBHN JOKYMEHT, PO
SKUA HIEeThesl, He € TIOKYMEHTOM BJIQJHOTO XapaKTepy 4M 3MICTy, BiImmoBinae
MPUHIIUITY 3aKOHHOCTI Ta CKJIAJICHUH 3 MEPIIOYEProBUM ypaxyBaHHAM IIpaB Ta
3aKOHHHX IHTEpECiB OTpUMYyBada MPaBHUIOI JOITOMOTH.
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PoznoBcropkeHOI0 € ToYka 30py, IO CKIaJaHHS IPaBOBHX JOKYMEHTIB
MPOLIECYaITBHOTO 200 HEMpOLECYaTbHOTO XapakTepy 000B’I3KOBO CYIPOBOIKY-
€TbCS TIPABOBHM KOHCYJIGTYBAaHHSIM 3 IPHUBOAY IOPAAKY X BHKOPHUCTaHHS
[3, c. 110]. Onuak, Ha Hamry OYMKY HagaHHS HpodeciiiHoi IpaBHIIOL
JIOTIOMOTH, SIKa € OOMEXeHa JIMIIE OFHIEI0 KOHKPETHOIO (HOPMOIO, MOXKIIMBO,
X04a 1 He € HaHOUTBII pe3yIbTaATHBHIM CIIOCOOOM B3aeMOIil Cy0’eKTa HaJaHHS
Ta OTpUMyBa4a Takoi gormoMory. Jlo Toro X, y cepi MUTHOI CIIpaBH CKIIaJaHHS
MPABOBHX JOKYMEHTIB MO)KE BKJIIOYATH MIATOTOBKY MHUTHHX JEKJIaparii, 3asB
PO KOPUTYBaHHS MHTHOi BapTOCTi, CKapr Ha pIilIEeHHS MHTHHX OpTaHiB
BI/IMIOBIZIHO JI0 BUMOT IJiaBU 24 MUTHOTO KOZIEKCY, KJIOMOTaHb MPO HaJaHHS
JIO3BOJIIB  Ha TMepepoOKy ToBapiB. SIKi 3aCTOCOBYIOTHCS — BiIIOBITHAMHE
Cy0’eKTaMH B IOTOYHOMY PEXHMIi 1 He HOTpeOYIOTh JIOAATKOBHUX IOSICHEHb,
00 X MoJaibIIoro BUKopucTaHHs. [Ipy 11boMy, HajaHHS pO3’SICHEHb 100
MOZIAIBIION0 3aCTOCYBAaHHS OTpHMyBadeM IpodeciiiHoi nmpaBHUYOI 1ONOMOTH
MPaBOBUX JIOKYMEHTIB TPOIECYaJbHOTO XapakTepy 3a YMOBH BiICYTHOCTI
CYTPOBO/DKEHHSI I[HOTO TIPOLECY, HAaBPAA MOXKE IIPU3BECTH JIO CTaOIIbHO
CIIPOTHO30BAHOTO PE3yJbTATY.

IIpasose npedcmasnuymeo — 11 3AIACHEHHS Cy0’ €KTOM HaJaHHSA PaBOBOL
JIOTIOMOTH Jii 3 HaOyTTs Ta peaiizamii mpaB Ta 000B’A3KIB Cy0 €KTa OTPUMAaHHS,
HalpaBJIeHEe Ha TIOJOJAaHHA MpOoOJIeMHOI mpaBoBoi cuTyamil. Ilpwm 3milicHeHHI
MPABOBOI'0 MPECTABHUIITBA CYy0 €KT HAJaHHS MPABOBOI TOMIOMOTH MOXKE HiATH
K BiJl IMEHi Cy0’€KTa OTpUMaHHs, TaK i BiJl CBOTO iIMeHI B iHTepecax cy0’ekTa
orpuManHs [4, c. 120-125]. B koHrekcti mpodeciiiHol mpaBHUYOI TONOMOTH
aJIBOKaTOM 3aXHCT PO3IIIIIAETHCS SIK PI3HOBHJL IIPEICTABHUIITBA, 10 MOXKe OyTH
JIOCUTB CIIPHUM CTOCOBHO TIPE/ICTAaBHUIITBA 3 OOKY IHIINX CYO’€KTIB.

MmuTHE 3aKOHOAABCTBO SIK MPOQIIbHE VISl KOHKPETHOI raly3i HE MICTUThH
BU3HA4YCHHSA (POpPM IPaBHUYOI IOMOMOTH YHM IHINMX ACIEKTIB ii CHCTEMHOI
peanizamii. Lle cTBOpro€e mMpaBoBy HEBM3HAUEHICTH Ta YCKIAIHIOE 3aXHCT NpaB
YYaCHUKIB MUTHHX IIPaBOBITHOCHH. Lle TOBOPUTH PO JOIIIBHICT IOOBHEHHS
MHTHOTO 3aKOHOZIABCTBA BIIMOBIAHMMHM HOPMaMH 3 BHU3HAYEHHSIM IOHATTS
«(popma paBHAIOT TOTTOMOTH 3arajioM Ta MpodeciiiHol MPaBHIYOI JOTIOMOTH
aJIBOKaTa» 30KpeMa, SIK aKTHBHOTO TPOSIBY JIsUILHOCTI KOMIIETEHTHOTO Cy0'eKTa
010 3a0e3NeueHHs] 3aKOHHOCTI 4epe3 3aXWCT MNpaB Ta 3aKOHHUX IHTEpeciB
3aIikaBJIeHUX OCi0, SKMH BIANOBIZAc 1MOTpedi, BpaXxoBye crelu(iky 3armury
Ta 00CTaBMH 3BEpHEHHS, OPIEHTOBAHWM Ha 3aJIOBOJICHHS IPUBATHOTO 3aITUTY
Ta MyOJNIYHOrO iHTEpecy 3 ypaxyBaHHSM CIIBMIPHOCTI Ta IPOTHO30BAHOCTI
HAaCIIJIKIB.
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JTO INTAHHSI MOKJIMBOCTI HABYTTSI B YKPATHI CTATYCY
AJIBOKATA TPOMA ISTHAMM JEP’KABU-ATPECOPA
(IEPJKABH-OKYIIAHTA)

3adoaoTHmii O. M.
3000y6ay euwoi oceimu 3a mpemim (0C8IMHbO-HAYKOBUM) PIGHEM 0CEimi,
Ienimenyiapna axademis Yxpainu
M. Yepnizis, Ykpaina,
eonoea Keanighikayitino-oucyuniinaproi Komicii adgokamypu
YepHicigcokoi obnacmi

OpHi€r0 13 CyJacHWX HaralbHHUX MPOOJIEM Yy MisUTHHOCTI aBOKATypu Ta ii
pETiOHATPHUX OpraHiB aIBOKATCHKOTO CAMOBPSAYBAHHS, y TOMY YHCHI
i xBamiiKamiifHO-TUCIMIUTIHAPHUX KOMICI aIBOKaTypH perioHiB (mamm —
KJKA), 3anuimaerscst BiACYTHICTh B YKpaiHCHKOMY 3aKOHOJABCTBI Oy/Ib-SIKOi
3a00pOHH JIsi TPOMAJSIH POCIMCHKOI (eziepallii OTpUMAaTH MPaBO Ha 3aHSTTS
aJIBOKaTChKOIO JIISUTBHICTIO B YKpaiHi 3a TpoLenyporo, ska IependadeHa
B 3akoHi VYkpainu «[Ipo ajBokarypy Ta aJBOKATCbKY JisUTBHICTEY
(masi — 3akoH).

3okpema, 4. 1 cr. 6 3akoHy Bu3Hauae [l], mO agBOKaToM MOXe OyTH
(hizmuHa ocoa, sika BiAIIOBITa€ THM KPHUTEPIsM, sKa 3a3HA4CHi B Iiii IPaBOBil
HOpMi, a came: Taka 0co0a MOBHHHA MaTH IMOBHY BHILY FOPUIHYHY OCBITY,
BOJIOZIITH JICP’KAaBHOIO MOBOKO BINIOBITHO JO pIBHSA, BH3HAYEHOTO 3TiTHO i3
3axkoHoM Yxkpainu «[Ipo 3a0e3meueHHs (QyHKIIOHYBAaHHS YKPaiHCHKOi MOBH SIK
JIep’KaBHOD», MaTH CTaXK pOOOTH B Taly3i IpaBa HE MEHIIIE IBOX POKIB, CKJIACTH
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KBaJTi(DiKaIiHHMI ICTIUT, TIPOWTH CTaKyBaHHs (KPiM BHIIQJIKIB, BCTAHOBJICHHX
MM 3aKOHOM), CKJIACTH TIPUCSTY afBOKaTa YKpaiHWM Ta OTPHMAaTrH CBiJIOLTBO
TIPO IPaBO Ha 3aHATTS aJIBOKATCHKOIO ALSUTBHICTIO.

Ockimpkrr B 4. 1 cr. 6 3akoHy BXHTO HOHATTS «(i3nmdHa o0ocoba»,
TO II€ O3HAYAE, IO CTATyC aJBOKaTa B YKpaiHi MOXKe oTpuMarH (i3idHa ocoda
3 OyIb-SIKFM TPOMAJSTHCTBOM, a TaKOXK (pizmaHa ocoba 6e3 rpoMa I THCTBA.

e migTBepmKyeThes i THM, IO 4. 2 CT. 6 3aKOHY HABOAWTH JIMIIIE YOTHUPH
mincraBu (TOOTO, BHKITIOYHHHA MEperiiK), 3a SKUX 0co0a HE MOXKE OTpHUMATH
CTaTyC aJBOKaTa B YKpaiHi, i cepel X YOTHPHOX ITi/ICTaB BiJCyTHA BKa3iBKa
I0JI0 HAasBHOCTI y (i3m4HOI OcoOM TpOMajsSHCTBa JeplKaBU-arpecopa 4u
JICPKABH-OKYTIAHTA.

Sx BkazaHo B 4. 1 cT. 8 3akony [1], sixa peraMeHTye IpOLEAypY JIOIMyCKY
JI0 CKJIaJIeHHsI KBaltiikamiifHOro icrmry, ocoba, ska BHSBHIIA OaXKaHHS CTaTH
aJIBOKaToM Ta BIATIOBIJJA€ BUMOTaM YaCTWH MeEpUIOi Ta JAPYroi cTarTi 6 1boro
3akoHy, Mae npaBo 3BepHyTHCS 10 KIKA 3a MicmeM NMpokKHBaHHS i3 3asBOIO
Mpo JIOMYCK JO CKIaJeHHsA KaamigikariiHoro icrmry. Ilopsmok mommycky
IO CKJIaZieHHs KBai(DiKaiifHOTO ICTIUTY Ta TePeITiK JOKYMEHTIB, IO JONAFOTHCS
JIO 3as1BH, 3aTBEPKYIOThCs Paoro agBokatiB Yipainu.

Tobrto, 11 HOpMa 3aKOHY TIOB’SI3y€ MOMIIMBICTH OCOOM IOJATH 3asiBY
1 TOKyMEeHTH TIpO JOITYCK /0 CKJIAICHHS KBATI(hiKAI[IHOTO iCIUTY BHUKIIIOYHO
3 BIMOBIAHICTIO Takol ocoOu BuMoram 4actiH 1 i 2 crarti 6 3akoHy, sKi
HE BCTaHOBIIIOIOTH JKOIHUX OOMEXEHb I TPOMaJsH Jiep)KaBH-arpecopa 4u
JIEpIKaBH-OKYTIaHTa JUIs IOJIAHHSI TAaKKX 3asiB.

Oxpim Toro, y 4. 2 cr. 6 3akoHy 3a3Hadaethes, mo KJIKA mepeBipse
BI/IIIOBIZHICTH OCOOM BUMOTaM, YCTAaHOBJICHUM YacTHHAMH TIEPLIOO Ta JPYTOk0
crarti 6 nporo 3akony. Omxke, Ha nanuii yac KJIKA perioHis, ix kBasidikariiiai
MajJaTd Ta WICHW TaKWX TajaT He HaJiIeHI NMOBHOBAKEHHAMH UM IIpaBaMy
MIPOBOJIUTH TIEPEBIPKY IIOI0 MOXJIMBOI HAsBHOCTI B OCOOH, SIKa 3BEPHYJIACH i3
3asgBOI0 PO JIOMYCK 10 CKIAJCHHA KBAN(IKAIHOTO iCTIUTY, TPOMAISTHCTBA
JieprkaBHU-arpecopa 4M aepkaBu-okymanta. Tomy KJIKA, 11 kBamidikariiiaa
najaTa Ta WICHM TaKoi MajaTH Ha ChOTOIHI HE MAalOTh 3aKOHHOTO IIpaBa
3BEpTaTUCS 0 OyIb-SIKMX OpraHiB, yCTaHOB Ta OpraHizamiil JUisi OTpHUMaHHS
iH(opMallii 1110710 HAsIBHOCTI YH BIICYTHOCTI B OCOOH, siKa 3BEPHYJIACh 13 3asIBOIO
PO JOMYCK A0 CKJIaJeHHs KBaMi(iKaliiiHOro iCIUTY, IPOMaITHCTBA JIepKaBH-
arpecopa 4y Jiep>KaBH-OKyTIaHTa.

Ha BukoHaHHsI BUIlleHaBeeHUX npunuciB 4. 1 cr. 8 3akony Pana ajgBokariB
VYkpaiau 3arBepawia [lopspok JOMYCKy 1O CKIQICHHS KBasidikariitHoro
ICTIUTY, TIOPSHOK CKIQACHHA KBami(iKamiifHOTO ICIIUTY Ta METOIUKY
OLIIHIOBAaHHS PE3YJBTATiB CKIAJCHHS KBANI(IiKAIIHOTO iCIUTy Uil HAOyTTA
MpaBa Ha 3aHATTS aIBOKATCHKOIO MISUTHHICTIO B YKpaiHi (pimeHHS Pamm
anBokatiB Ykpaiau Ne 270 Bix 17.12.2013, mami — [Topsimok).
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Sk BOawaeThes 31 3micTy myHKTIB 3 14 posziny 1 IMopsnky [2]:

- nis Iopsiaky MOIMIMPIOETHCS HAa TPOMasiH YKpaiHH, 1HO3EMILB Ta 0ci0
0e3 rpoMajsHCTBa, SIKI 3BEPTAIOTBCS 3 METOI0 HAOYTTS CTarycy aJBoKaTa
BIIEpIIIE, TIOBTOPHO, a00 MiCJIst 1M030aBJIEHHS 1paBa Ha 3aHATTS A/IBOKATCHKOIO
TSUTBHICTIO;

- 1ig uporo [lopsaky He MOMMPIOETHCS Ha BUPIMICHHS IMUTAHHS HAOyTTS
a/IBOKaTOM 1HO3EMHOI Jep:KaBH IpaBa Ha 3aHATTS aIBOKATCHKOIO MiSUTBHICTIO
B YKpaiHi.

Tob6ro, Pama anmBokariB VYkpaimm miarBepmmia 1mwmMm  Ilopsakom, Mo
3BEPHYTHUCS JI0 KBaNi(hiKalifHO-MCIUILTIHAPHOT-KOMICIi aJJBOKaTypH 3 METOIO
HaOYTTs CTAaTyCy aJIBOKaTa B YKpaiHi MOKYTh TAKOXK i 1HO3EMII].

VY poznini 2 Tlopsiiky BU3HAYEHO MEPENTiK JOKYMEHTIB, SIKi IOBUHHA HAIATH
JI0 KBatiikariifHO-AMCIMILTIHAPHOI KOMICIi a/JBOKaTypu ocola, ska BHUSBHIIA
Oa)kaHHS CTaTH a/IBOKaTOM.

3okpema, yHKT 2 po3ainy 2 [lopsaky 3a3Hadae, 110 OAHOYACHO i3 3asIBOIO
PO JOIYCK IO CKIIAJCHHS KBATI(IiKAIIHHOTO iCIIUTY 3asABHUK HAIa€ TICBHI
JIOKyMEHTH, TEpeNiK SKAX HAaBEACHO B JEB’SATH MiAMYHKTaX M. 2 po3mimy 2
Iopsiaky [2].

Cepen mmx NOOKYMEHTIB, HANPUKIAM, BKa3aHO IIPO OPHTIiHAT Ta KOIIIO
JOKYMEHTa, SIKHl y BCTAQHOBJICHOMY 3aKOHOM TIOPSIAKY MIATBEPIIKYE peec-
TpaLiio MiCIsl MPOXKUBAHHS 3asBHHMKA, a TAKOX IPO KO0 KapTKU (i3ndHOT
0co0M — IIIaTHUKA IIOJATKIB, 3a BHKIIOYEHHSM BHIAIKIB, KOJIM 0c0o0a
BIJINIOBIZIHO JIO 3aKOHY Ma€ MPaBo HE OTPUMYBATH TaKy KapTKy.

OpHak, y 1. 2 po3niry 2 Ilopsimky He BKa3aHO PO Te, IO 0c00a MOBUHHA
HaJlaTH OpUTIHA YW KOIMIIO0 JOKYMEHTY, Y TOMy YMCIi i macnopty, sikuii Ou
MIITBEPIUKYBAB 1i rPOMaITHCTBO, 30KpeMa, TPOMAISTHCTBO Y KpaiHH.

Ockimpkn KJIKA 7itoTh SIK Cy0’€KTH BIAIHUX ITOBHOBaXKCHB IIPU 3IIiii-
CHEHHI HVIMH TTIOBHOBA)KCHB, SIKi BKa3aHi B cTarTsiax 8 1 9 3akoHy, TO BOHM HE
MaloTh NpaBa BUMAaraTl B OcCi0, SIKi 3BEPTAIOTHCA 13 3asBaMH IIPO JIOMYCK 10
CKJIAJICHHS KBaTi(hiKAIIMHOTO iCIIUTY, HAATH JOKYMEHTH, IO MiATBEPIKYIOTh
HasBHICTh B 0OCOOM OyIp-AIKOTO TPOMAASHCTBA. TakoX 3aKOHOJABYO HE
BCTaHOBJICHO 00OB’s130K 0co0H, sika 3BepraeThes a0 KIIKA i3 3asBor0 mpo
JIOIyCK JI0 CKIAJeHHs KBamidikauiiiHoro icrury, nosigommsith KIAKA mpo
HasBHICTH y Ii€l 0COO0I KiMbKOX TPOMAJISHCTB (HANPHKIAL, TPOMAJSIHCTB
Ykpainu Ta pociiickKoi (eaeparlii) 4 JIMIIE 0THOTO TPOMaSTHCTBA POCIHCHKOT
(heneparii.

Jo uporo yacy Pana anBokatiB YkpalHu HEe BHECTA JIO CBOIX HOPMATUBHUX
aKTIB YKOJHUX TIPHITHCIB, IKi O 32a00pOHSIIN TpOMAJITHAM JIep KaBH-arpecopa uu
JepaBH-OKymanTa 3Bepratucs 10 KJIKA i3 3asBamMm mpo IOmMycK 0
CKIaieHHs KparmidikariifHoro icrury. Takoxk Pama amBokatiB Vkpainm He
BHecna 3MiHu A0 [lopaaky mist Toro, mo6 3000B’s3aTH OCi0, SIKi 3BEpTArOThCSA
mo KIKA i3 3asBamMu mpo IOIMYCK 10 CKJIAACHHS KBami(iKaIliifHOTO iCTHUTY,
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3a3HAyYaTH Mpo IPOMAITHCTBO OCTAHHIX Ta Ha/JaBaTH OPUTIHAIM YM KOIIi CBOIX
MacIopTiB, a TaKOX 100 Taki 0COOM MiATBEPPKYBAIM NMHUCEMOBHUMH 3asiBAMU
NpO BIACYTHICTh B HHMX TPOMaJSHCTBA JEpXKaBH-arpecopa 4Yu Jiep>KaBH-
OKyTIaHTA.

Taka mo3umist Pagn anBokatiB YkpaiHu 3yMOBIIeHa THM, III0 BOHA HE MOXeE
CBOIMH aKTaMH, SIKi € TiA3aKOHHVMH, 3MiHIOBaTH UM JIOTIOBHIOBATH Ti BUMOTH,
SIKi BCTAaHOBJICHO 3aKOHOZABIEM Yy 4. 1 CT. 6 3aKoHy, a TaKOXK BOHA HE MOXKE
po3mmpioBaTé riependadeHi 4. 2 cT. 6 3akoHy OOMEXEeHHS, SKi € 3aKo-
HOAABYMMH (PUTBTPaMH IS OCi0, 1110 XOUyTh CTaTH aJBOKaTaMu B YKpaiHi.

Tomy crioyatky ciuifi Ha 3aKOHOJIABYOMY PiBHI BCTAHOBHTH OOMEKEHHS JIst
TPOMAJISIH JIep)KaBU-arpecopa 4M AEp)KaBHU-OKYNaHTa Y MOXKIIMBOCTI HaOyTTs
cTaTrycy aJBokara B YKpaiHi, 1 e Moxke 3poOuTH BUKIIOYHO BepxosHa Pana
VYkpaiHu IDIIXOM BHECCHHs 3MiH 10 cTartedl 6 i 8 3akoHy, JOMOBHHBIIA IIi
HOpMH 3aKOHY HOBOIO HOPMOIO-3aCTEPEKEHHSIM PO Te, MI0 He MOXe OyTn
JOMyIIeHAa 10 CKJIAJCHHSA KBamiikamiiHoro icmury ocoba, ska Mae
TPOMaITHCTBO JIEpPXKABH-arpecopa UM JIEPXKaBU-OKYIaHTa, a TAaKOX HaJaTH
npaBo KJIKA, ii kBamidikamiiinili manmari Ta wWwieHaM IIi€i TalaTh 3BEpPTaTUChH
13 MMUCBMOBHIMH 3alUTaMH IO BiITIOBIAHMX OPraHiB I MEPEeBIpKHA HASBHOCTI
B 0COOM IPOMA/ITHCTBA JICpyKaBU-arpecopa 4 Aep)KaBU-OKYIIaHTa.

Jlo TOro X, SKIIO TOPIBHATH 3aKOHOZABUO BCTAHOBJIIEHI BHMOTH IIOJO
HaOyTTs CTaTycy NpOKypopa, aJlBOKaTa, HOTapiyca, Jep)KaBHOTO BHKOHABII,
TO Ha JaHWi Yac ymmie 3akoH YkpaiHu «IIpo agBokaTypy Ta aJBOKaTCBKY
JSUTBHICTBY HAJla€ MOYKITUBICT HAOYTH CHEI[iabHUI CTaTyC B YKpaiHu ocobam,
SIKi HE MarOTh TPOMaJISIHCTBA Y KpaiHH.

Harowmicts y wactunax 1-3 cr. 27 3akony Ykpaiau «[Ipo mpokypatypy» [3],
4. 2 cr. 3 3akony Ykpainu «IIpo HOTapiat» [4], u. 1 cr. 10 3akony Yxkpainn
«[Ipo opranu Ta oci0, sIKi 3MIHCHIOIOTh IPIMYCOBE BUKOHAHHS CYIOBHX PillIeHb
i pileHp iHMMX opraHiBy [5] BKa3aHO, WO MPOKYPOPOM, HOTapiycoM Ta
JICpYKaBHUM BHKOHABIIEM BIJITOBITHO MO>Ke OyTH JIMIIIE TPOMAISTHUH Y KpaiHH.
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HAJIEJKHICTb TA JJONYCTHUMICTbD BIJTEO3ATIMCIB 3 BILITA
SIK EJIEKTPOHHUX JTOKA3IB ITPH PO3CJIIJIYBAHHI
KPAUMIHAJIBHUX ITPABOIIOPYIIEHb, BUNHEHUX
HA TEPUTOPII BOMOBUX A1

3aroponaniii €. O.
acnipaum kagheopu KpumMiHaIbHOI ocmuyii, a0gokam,
Hasuanvno-nayrxosuii incmumym npaga ma ncuxonoeii
Hayionanvnoi akademii suympiwinix cnpas
M. Kuis, Yxpaina

AxTuBHI OOMOBI mii Ha 3Ha4YHId YacTWHI TepuTopii YKpaiHU YHEMOXK-
JIMBIFOIOTh CBOE€YAaCHE Ta IOBHOILIHHE JIOKYMEHTYBAaHHS BEJIMKOI KIIBKOCTI
KPUMIHAJIBHUX TPaBOMOPYIICHb. 30KpeMa, BHHHUKAIOTh CYTTEBI TPYIHOLI 3
(hikcartiero obcraBuH 3aruOeni BIHCHKOBOCIY)KOOBIIB YHACIIIOK OOCTpiNiB,
PO3CTPLIIB MOJOHEHNX, a TAKOXK IHIMX BOEHHUX 3JI0YHMHIB. Y IIbOMY KOHTEKCTI
pociiicbko-ykpalHCbKa BiiHA HEpIIKO XapaKTepu3yeThCs SIK «BIHHA JPOHIBY.
be3ninoTHI NiTanpHi anapat, OCHAIEHI BiJleoKaMepaMu, 37aTHI 31HCHIOBATH
Bi3yallbHy PO3BIIKY Ta (hiKcaIllifo MOMIA y 30HAX, HEAOCTYIHHUX UI Mpei-
CTaBHUKIB ITPaBOOXOPOHHMX opraHiB a0o 3CY, 1110 BiIKpHBAE HOBI MOXJIMBOCTI
JULst 300py JI0Ka3iB y KpUMiHAIBHOMY IPOBa/PKEHHI.

Crnemmgika Bineo3anuciB 3 JApOHIB SIK JOKa3iB TPHU  PO3CIIyBaHHI
KPUMIHAJIBHUX TIPAaBOMOPYILEHh B IIEPHIy Yepry 3yMOBIICHA HAJEKHICTIO
BIJICO3AIUCIB JI0 €TIEKTPOHHUX JTOKA3iB.

YactuHoro 2 cr. 84 KpumiHaibHOTO mporecyanrsHOro KoaeKcy YKpainu
(KIIK  VYkpaiam) BW3HA4€HO, IO TIPOIECYaJbHUMH JDKEpElIaMH JOKa3iB
€ TIOKa3aHHsI, PEYOBi JOKA3HU, TOKYMEHTH, BHCHOBKH eKcriepTis [1].
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BomHouac Bifeozanmc SK J0Ka3 B CNCKTpOHHIA (opMi Moxke OyTh
BIJIHCCEHMI SK 70 JOKYMCHTIB, PEUYOBHX JOKa3iB, TakK 1 JO BJIACHE JOKAa3iB
B CJICKTPOHHIH (hOpMi, SIKi IIPOITOHYETHCS BIAHECTH JI0 MPOLIECYATBHUX [PKEPEIT
Jokasis [2].

UnHHE KpHMiHATBHE TPOIIeCyallbHE 3aKOHOABCTBO YKpaiHN HE MICTHTH aHi
YITKOTO BW3HAYCHHS IOHATTS EJICKTPOHHUX JOKa3iB, aHi HAJIeKHOI MpoLle-
cyanmpHOi Kiacuikamii Bifeo3ammciB SK JpKepen IOKasiB, M0 3YMOBIIOE
TPYIHOIII HE JIMIIE Yy MPaBO3acTOCYBaHHI, ane i y (OpMyBaHHI y3roDKEHHX
TIXO/IB 0 iX OIHKH B paMKax JOCYIOBOTO PO3CIiTyBaHHS.

3 oy Ha O0’€KTHBHI TpyJHOIII y 300pi JI0Ka3iB y palioHaX aKTUBHUX
00iioBUX Mili, OOIPYHTOBaHUM BHIAETHCS AOMYCTUMICTh BUKOPUCTaHHSI BCHOTO
MacHBY BiJIO3aITUCIB, OTPUMAHUX i3 OE3IIOTHHX JITAIBHUX arapatiB, He3a-
JIGKHO BiJ TOro, KMM CaMe 3JIMCHIOBAJIOCH Bife03iiOMKa — IIpalliBHUKaMH
OpraHiB JIOCYJOBOTO PO3CIIyBaHHsI, BIHCHKOBHMH MIAPO3AUIAMA YU IABLTH-
HUMH 0COOAMIL.

Cy0’€eKTH OIIHIOBaHHS JIOKA3iB B PaMKaX KPUMIHAIBHOTO TPOBAKCHHS
3IITOBXYIOTBCSA 3 PSIAOM TPYIHOIIB MPH BU3HAYCHHI BiJCO3AIHCY 3 JAPOHIB
HAJISKHUM Ta JOIYCTUMHM JIOKA30M.

IMo-nepiie, TpoOIEMHHUM € TUTAHHS BUSBICHHS PEJIEBAHTHOTO Bife03amucy,
10 MO)Ke OyTH BUKOPHCTaHWH Y KpHIMiHATFHOMY IIpOBa/DKEHHI. Uepe3 BemmKy
TepUTOpit0 OOMOBMX Ail, JAMHAMIYHICTH 3MIH Ha JIHII (POHTY Ta BEIHKY
KUIBKICTh TIPaBOMOPYILIEHb, WO BiAOYBAaIOTHCS OAHOYACHO, BCTAHOBHTH Ta
JIOKaJTI3yBaTH BiZICO3aITUC, SIKM O JJOCTOBIPHO BiJ0OpaykaB KOHKPETHY MO0,
Ha3BUYANHO CKJIAJTHO.

[Mo-npyre, 3HauHy CKJIAIHICT CTaHOBHTH ileHTHIKalis oci0, 3adikco-
BaHUX Ha BiJIe03alKCi, 0COOIMBO SIKILO HIETHCS TPO IMiI03PIOBaHNX Y BUMHEHH]
0COOJTMBO TSDKKHUX 3JIOYHHIB, SK-OT PO3CTPLTH BifiCBKOBOIIOJIOHEHNX. 3a3BUYaii
BifIeO 3 JPOHIB 3HIMAETHCS 3 BEIMKOI BUCOTH, O€3 YITKOTO 300payKeHHS 0O,
0e3 3ByKy, 1 HE MICTHTh JONATKOBUX ineHTH(iKamiitHuX o3Hak. lle yHeMoOXx-
JIMBIIIOE OJHO3HAYHE BCTAHOBJICHHSA SK MEPCOHAIBHMX IaHMX Oci0, Tak
1 KOHKPETHHUX OOCTaBHH IO

Io-TpeTe, omHUM i3 KIFOUOBHX aCICKTIB € MEPEeBipKa CIPaBKHOCTI BiZeo-
3anucy. IcCHye pu3HK BUKOPUCTaHHS 3MIHEHHX a00 IUTY4YHO 3reHEPOBaHMX BiJICO
(deepfake), mo Moxe cBimoMo [e3iHGOpPMYyBaTH CIIACTBO abo OyTu
BUKOPHCTAHUM SIK IHCTPYMEHT MaHiMyJIsiii TpOMaJIChKOI0 yMKOIO. Y 3B’SI3KY
3 UM T[OCTA€ HEOOXIAHICTh TEXHIYHOI EKCIICPTH3U JUIA MiATBEPIKCHHS
ABTEHTUYHOCT] BieoMmarepiaiiB, iXHBOTO TNEPBHHHOIO JDKEpesa, IUTiICHOCTI
Ta BIICYTHOCTi O3HAK MOHTAXY.

[No-ueTBepTe, BaXKIIMBOIO TIPOOIEMOIO € 3a0e3eUeHHs Oe3MeKH CBIIKIB U1
0ci0, sKi TiepenaroTh BimeoszammcH. Y 30HaX OOHOBHX [iif BOHH MOXYTb
3a3HaBaTH TMEPECHiayBaHh YHM perpecii 3 OOKy OKymamiiHuX Biiicbk abo
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KOJJaOOpaHTIB, II0 CTBOPIOE CEPHO3HI PU3MKH Ul 300py Ta BHKOPUCTAHHS
TaKMX JJOKa3iB y KpIMiHAJIbHOMY TPOLIECi.

KpiM Toro, HaBiThb SKIIO yYacHHKaM MPOBA/PKEHHS BIAIOCS BHSBUTH
BiJI€O3aruC, KU MOTEHIIHHO MOXe OYyTH JOKa30M B paMKaX KPHMiHAIBHOTO
MPOBA/KCHHS, BiH Mae OyTH HAISKHIM YHHOM JIONYYEeHHWH IO MarepiatiB
CIIPaBH y MOPSIIIKY, Ilepen0ateHOMY MPOIECYaTbHIM 3aKOHOAABCTBOM.

VY pasi, SKImO 3amMc OTPUMAHO OPraHOM JOCYZOBOTO PO3CIIiITyBaHHS
B MeXaxX BIACHOI IisUIGHOCTI, BiH (IKCYeTBCS B MPOTOKOMI CIimuoi (po3-
IIyKOBOI) Ail 3 momaBaHHAIM Hocis iH(opmari. CTopoHHI 0co0HM (BOJIOHTEPH,
KYPHAITICTH, BIHCHKOBOCITY>KOOBII) MOXYTh TEpEeaTH BiJICO3AIHCH Y paMKax
JI0OpOBUIBLHOTO HafiaHHsI iH(opMallii. Y oMy BHIIAAKY CITiquuii a00 POKYpOp
0(hOpMITIOE  TIPOTOKOJI OIJISTy PEUYOBOrO JI0Kazy abo eNEeKTPOHHOIo HOCis,
3 OIMCOM YCIX 30BHIIIHIX Ta BHYTPIIIHIX XapaKTEpPUCTHK 3amHCy. 3a MoTpedu
MIPOBO/INTBCSl  €KCTIEPTH3a aBTEHTHYHOCTI Bifeo(ailily, 30KpemMa 3 METOI0
BCTaHOBIICHHSI BiICYTHOCTI MOHTaXYy, 1aTh cTBOpeHHsI, GPS-koopauHaT TOIIO.

VY Bumagkax BUHWKHCHHS CYMHIBIB IIOJI0 aBTEHTUYHOCTI, IUTICHOCTI YH
TEXHIYHUX XapaKTEPUCTHK BIJEO3aICy, CIil MPU3HAYATH CYIOBY CKCIEPTH3Y
BimmoBimHO 10 cT. 242 KIIK VYkpaimu. Excriepr mMoxe matw BiAmoBimi Ha
MUTaHHS MIOJI0 Yacy CTBOPEHHS, O3HAK PEJaryBaHHS, BiIIOBITHOCTI 3MicCTy
peansHIM TOAISM, a TAKOXK MOXKIIMBOCTI ineHTr(iKarii ocio.

Cexperap Ilepmioi cymoBoi mamatu KacamifiHOro KpUMIiHAJIBHOTO CYIy
y ckiazi Bepxosroro Cymy Harasist AHTOHIOK 3a3Hauae, 110 Y BHITAIKaX, KOJIH
HIeThCsl MPO NPU3HAYECHHST EKCIIEPTU3M BIJEO3AITUCIB, TOCTAE MUTAHHS PO
MOXIMBICTh BHKOPHCTaHHsS IHM(POBUX JIOKa3iB. Bineozamic moxe Oytn
KITIOYOBUM JIOKa30M, IO TOB’SI3y€ BUMHEHHS 3JI0YMHY 3 HOro cy0’eKTamu —
POCIACEKAMHY BIHCHKOBHMHU.

TpanuuiiiHo eKkcrepTH B KPHMIHAIBHUX NPOBAKEHHSIX 3BEPTAIOTH yBary
Ha Te, 1[0 BOHU MOKYTh POOMTH BUCHOBOK JIMIIIE III0/I0 OPHUTiHATY Bi/leO3aINCy.
IIpote B €BpONEHCHKUX IepkaBaxX iCHye MOXIIMBICTH EKCIIEPTHOTO aHATI3Y
JIOCTOBIPHOCTI BiJ€O3aMNCIB, [0 HE € OpHTiHaJaMH. TOMy BHHHIKA€ NMHUTAHHSI
1010 MOYKJIMBOCTI IIMPIIOTO BUKOPUCTAHHS IH(POBUX MOKa3iB, OTPHMAHKX
y ¢opmati BiZie0 B HAI[IOHAILHOMY KPHMIHAIRHOMY MpOIECi. AJDKE YacTo
Taki HUQpPOBI JOKa3W — OJWH 13 JIAHIIOTIB MOEAHAHHS 1 TOBSACHHS PUYNHHO-
HACITIZIKOBOTO 3B’SI3KY MDK [IISIHHSM, BYHMHEHMM OCO0OI0, Ta 30pOMHOIO
arpeciero [3].

3Ba)kaloun Ha 3pOCTaHHS PoJli OE3IMUIOTHHX JITAJbHHUX anapariB y Qikcarii
(bakTiB BUMHEHHS 3JIOYMHIB, Y TOMY YHCI BOEHHHX, BHHHKAE 00 €KTHBHA
norpeda y HOPMAaTHBHOMY 3aKpiIUICHHI TIOHSTTA «JIOKa3, OTPHMaHH
3a gomoMororo BIIJIA» B Mexax KpuMmiHAIBHOTO TPOIECYaTbHOTO KOIEKCY
VYkpainu. BusHadeHHs bOro TepMiHa J03BOJMTH OJHO3HAYHO KBaJI(iKyBaTH
JDKEpENo OTPUMAaHHS Takoi iH(opMarlii Ta BCTAHOBHUTH CHEIiabHIN TOPSIOK i
00pOOKH, OIIHKM Ta BHKOPHUCTAHHS B MEXKaX KPUMIHAJIBHOTO IPOBAKCHHS.
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JloniIbHO TakoX AeTalli3yBaTd BIIMIHHOCTI MK BiJI€O, OTPIMaHHMH 3 JPOHIB,
II0 BHKOPUCTOBYIOTHCSI IIPABOOXOPOHHMMH OpraHaMH, Ta MarepiajaMmH,
HaJIaHUMH NIPUBATHUMH 0co0amy a0 CTOPOHHIMU CIIOCTEpirayamu.

KpiM TOro, BaKIMBO BCTAHOBUTH VHI()IKOBAHUIA TIOPSIOK 30epiraHHs
Ta (ikcamii MeTagaHWX BifeO3alHCiB, OTpUMaHWX 3a moromMoror BIUIA.
MertanaHi — Taki K jara, 4yac, KOOPIHHATH 3HOMKH, MOJIENb MPHCTPOIO, HOMEP
MPOLINBKU TOIIO — € KPUTHYHO BKIMBUMH JUIS BCTAHOBJICHHS aBTEHTHYHOCTI
MaTepianiB. Ix BTpara a6o Momudikamis Moxke MOCTAaBUTH I CyMHIB
JOIYCTHMICTb JIOKa3y. 3alpOBa/LKEHHS BUMOTH LI0J0 CTBOPEHHS IPOTOKOIY
3 TEXHIYHUM OIMCOM HOCIs, Croco0y nepenadyi indopmarii Ta marsepokeHHs i
IIUTICHOCTI JI03BOJIMTH 3a0€3MEUNTH HAJICKHY TPOIeCyalibHy (HIKCaIliio pKepera
JIOKa3y.

Takox JOIUIBHUM € BIIPOBA/DKCHHS AEP)KaBHUX TEXHIYHHMX CTaHAAPTIB
Ta eKCHEPTHUX KpUTepiiB No BineoszammciB, orpumanux 3 BIIJIA. 3okpema,
HIeTbCs Mpo BHU3HAYCHHA MIHIMAJIBHUX TEXHIYHMX MapaMeTpiB Bimeo (pos-
QTbHA 3/IATHICTH, YACTOTAa KaJIpiB), BEMOT 1O 30epeKeHHS Oe3nepepBHOCTI
3aIICY, BIOCYTHOCTI O3HAaK MOHTaXy, a TaKOX MPO aTOPHUTMH MEPEeBIPKH
Ha O3HaKW 1H(poBoi Qanscudikamnii (Bmouatoun deepfake). Taki cranmaptu
MAalOThb CTaTH 0a30[0 JUIi NPOBENCHHS CYIOBUX EKCIIEPTH3 1 CIIyryBaTH
00’ €KTHBHIAM OPI€HTHUPOM TIPH OLIHIII JOKA3iB Y Cyi.

Y miacyMKy, YIOCKOHAIECHHS KPHMIHAJIBHOTO MPOIECYATbHOTO 3aKOHO-
JIABCTBA y HampsMi periiaMeHTarlii nudpoBux IokasiB, otpumaHux 3 BIIJIA,
€ HarajbHOIO TIOTPeOOI0, 3YMOBJICHOIO SIK CYYacHHMH YMOBAaMH BiiiHH,
TaK 1 TEXHIYHUM PO3BUTKOM. CHCTEMHE BPETYJIFOBAHHS IIHOTO IMUTaHHS CIPHS-
THMe 3a0€3EeUeHHIO TPAaBOBOI BU3HAYEHOCTI, MPOLIECYaATIbHOI CIIPaBeUTMBOCTI
Ta e(peKTUBHOCTI KPUMIHAJILHOTO TIPOBa/KEHHSI B YMOBAX HOBITHIX 3arpo3.
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A0 ITIMTAHHSA ITPO INTPUHLUITI JTOBPOCOBICHOCTI
B AIMIHICTPATUBHO-ITPOLHEAYPHUX BIJHOCHUHAX
3 CYB’EKTAMMU I'OCITIOJAPIOBAHHA

IBanuyk A. C.
acnipaumka kagedpu iHpopmayitino2o, 20CNO0APCLKO20
ma aOMIHICIPamueHo20 npasda,
Hayionanvnuii mexuiunuii ynigepcumem Yxpainu
«Kuigscoxuti nonimexuiunuii incmumym imeni leops Cikopcbkozo»
M. Kuis, Yxpaina

OCHOBOIO TSI PO3BHUTKY CYYacHOTO CYCIUILCTBA € 3acaal CTaJIOro
PO3BUTKY, IO CIPSMOBaHI Ha 3a[JOBOJICHHS TOTPeO JIFOACTBA Ta TypOOTY IMPO
MaitOyTHI mokomiaHs. [Iporecn nmdposizamii Ta eBporeizarii, mo BixOYy-
BalOTBCSI B YCiX cdepax CYCHUTPHMX BiJHOCHH, IOKIAJAI0Th Ha OpraHd
myOJIiyHOl BIaay AONATKOBHIT 0OOB’SI30K, OCOOIMBO Yy BiIHOCHHAX 3 ocobamu
NpPUBAaTHOTO TpaBa, — JOTPUMYBATHUCS 3arajbHO-CTHYHUX TPHUHIIMIIB
Ta MOPAJIFHUX KaTeTOPiii.

Barome Mmicuie y BiZJHOCHHaX 3 opraHamu ITyOJIiYHOI aJMiHicTpawii 3aiiMae
IHCTUTYT aIMiHICTPATUBHO-TIPOLEAYPHUX BIJHOCHH, SKUH HE TaK JIaBHO
OTpHMMAaB 3aKOHOJABYE BpETyMOBaHHA B 3akoHi Ykpainu «IIpo ammiHi-
crpatuBHy mnpouenypy» [l], mo HaOyB umHHOcTI 15 rpymms 2023 poky.
IMpu wpoMy 3akoH mepenbayae, MO aaMIHICTPaTUBHA TIPOICAypa MOXKE
BU3HAYATHCS TAKOXK 1 IHIIMMH 3aKOHaMH  YKpaiHH, MDKHAPOTHAMHU
JIOTOBOpaMH, 3rojia Ha OOOB’S3KOBICTh SIKMX HajaHa BepxoBHoio Pamoro
VYkpaiHu, Ta 3 ypaxyBaHHSIM IPAKTHKA CBPOIEHCHKOTO CyAy 3 TpaB JIFOIMHH,
aJre BIATIOBIIATH TIPUHIIUIIAM, BCTAHOBIICHAM B 0a30BOMY 3aKOHi.

Bapro mHaromocutH, 1m0 Cy0’€KTH TOCIIOJAPIOBaHHA KOHTAKTYIOTh
3 aIMIHICTPaTUBHUMHE OpraHaMH 37€01IBIIOT0 B MEXaX caMe aIMiHICTPaTHBHUX
NpOLEIYp, SIKi PErIaMEHTYIOThCS OKPEMHMMH 3aKOHaMH  (PeeCTpalliiHi,
JIO3BUIBHI TIPOICYPH, TPOICAYPH JCPKABHOTO HArisiny (KOHTPOJIIO) Ta iH.).
YTiM NPUHITUNAM TaKUX B3aEMOBITHOCHH BiZIBOUTHLCS IPYTOPSIHE 3HAUCHHS.

3riTHO 3 TONOXKECHHAMH 3aKOHY aJMiHICTpaTHBHA MpOLEIypa [TOBUHHA
BI/INIOBIIATH 3araJibHONPABOBUM TIPHHIIMIIAM, 30KpEeMa IPHHIMITY BEPXOBCH-
CTBa MpaBa, B TOMY YHCIIi 3aKOHHOCTI Ta FOPUAWYHOI BU3HAYCHOCTI, PIBHOCTI
mepe]] 3aKOHOM, OHAK, TIPH I[bOMY BKa3aHUM 3aKOHOM y TIPABOBY PEATBHICTH
aJIMIHICTPaTUBHO-TIPOLICIYPHIX  BIJHOCHH BBOAWTHECS TaKOXK OOOB’S30K
JIOTPUMYBATUCh HA TIEPIINIA TOTJISI] MOPATbHO-ETUYHOI KATeropii — NPHHIUITY
JIOOPOCOBICHOCTI.
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YV KOHTEKCTI OCIIPKEHHS TIPUHIIMITY J00POCOBICHOCTI B 8/IMiHICTPAaTHBHO-
MPOLIEAYPHUX BITHOCHHAX 3 Cy0’ €KTaMK TOCTIOAAPIOBAHHS CJIiJl 3BEPHYTH yBary
TaKoXX Ha paHille NPUHHATI OCHOBOIIOJIOXHI 3aKOHOJABUl aKTH, SIKi JOTHYHO
BPETYJILOBYIOTh 3a3HaueHy cepy IPaBOBIJHOCHH, 30KpeMa, Ha 3aKOH YKpaiHu
«IIpo ocHOBHI 3acaqy Iep>KaBHOTO HATIBAY (KOHTPOIIO) v cepi rocIrogapchKoi
nisteHOCTD [2], 3akoH Ykpainm «[Ipo nineH3yBaHHS BHAIB TOCIONAPCHKOL
nmismmeHOCTDY  [3], 3akon VYkpaimm «[Ipo mo3BimpHY cucremy y  cdepi
rocriogapcekoi aismpHoCcT [4] [lomaTtkoBwit [5] Ta MuTtHHMIT Kofekcn YKpaiHu
[6]. IlpoanamizyBaBmm 3a3HaueHi HOPMATHUBHO-TIPABOBI aKTH MOXKHA
BUCHYBaTH, LIO JKOJEH 3 HUX HE MICTUTh BHMOI JO OpraHy ITyOJIYHOI
anMiHicTpanii BHKOHyBaTH CBOi OOOB’SI3KM Ta peai3oByBaTH (YHKII
JIOOpOCOBICHO, 3 JOTPHMAHHSM TIIE€BHHX ETHYHHX Ta MOPaJIbHHX KaTeropii
cycrinberBa. OTXKe, TOXOIAMMO JI0 BUCHOBKY, IO 3alpOBa/PKEHHN 3aKOHOM
Vipainu «IIpo amMinictpaTuBHy npoueaypy» [1] mpuHuum 106pocoBiCHOCTI B
aIMIHICTPAaTUBHO-TIPOLICYPHUX  BIMHOCHHAX € KOHICNTYAIbHO  iHIIINAM
TMIIXOIOM 10 BUMOT JO TIOBEAIHKHM OpraHy ITyONIYHOI BIaJq¥, B TOMY YHCII
y BimHOCHHAX 3 CyO’€KTaMH TOCIIOJapIOBaHHS, HiK OyB NPHIHATHIA paHiIIe
Yy HOpMaTHUBHiH cdepi.

Buxopmsan 3 ananizy 3akony Ykpaiau «IIpo anMiHICTpaTHBHY MpOLIEITYpY»
[1] Ha mpeaMer nOTpMMAaHHS TPHUHIMWMITY JOOPOCOBICHOCTI B aJMiHICTPaTHBHO-
MPOLIEAYPHUX BIJHOCHHAX 3 CYO’€KTaMH TOCIIOJIAPIOBAHHS, MOYKEMO KOHCTa-
TYBATH, IIO:

1) HOpMaTHBHE 3aKpiIUICHHs MPHHIIUITY TOOPOCOBICHOCTI MICTHUTH y cOOi
JIMIIIE 3arajibHi TBEpPKEHHs, 0e3 HaflaHHsI PO3IIMPEHOTO TIIyMayeHHS;

2) TNpUHIMIY JOOPOCOBICHOCTI TMOBWHHI IOTPUMYBATHCh HE TLIBKH
aIMIHICTPaTHBHI OpraHH, ajie ¥ iHII yYaCHUKW aJMiHICTPaTUBHHX IPOLEAYD,
30KpeMa cy0’ €KTH roCIIOJapIOBaHHS;

3) HeAOTpUMAaHHS TPUHIUITY JOOPOCOBICHOCTI MOXKE MOCTABUTH B 3aJI€K-
HICTh pe3yNbTaT pO3MILIMY aAMIHICTPAaTHBHOI CIpaBH (B MEXax aIMiHI-
CTPATHBHOI MPOLIETYPH).

Buxongum 3 BHIIEBKA3aHOrO, MOXKEMO IiACYMYBaTH, L0 3 OIVIAAY
Ha AaKTYyalbHICTh IMIUIEMEHTAllll MOpaJbHO-€TUYHUX KaTeropiii Ta HOpPM
B NPaBOBY PEAIBHICTh Ta OOME)KEHE BU3HAYCHHS IPHUHLMITY H0OPOCOBICHOCTI
B 3akoHi Ykpainu «IIpo aamiHicTpaTHBHY mNpoLenypy» OCOOJMBY yBary
HEOOX1JHO PUIUINTH JIOCII/PKEHHIO TIPaBOBOTO PETYIIIOBAHHS CaMe TTPUHIHITY
JIOOPOCOBICHOCTI B aJMIHICTPaTHBHO-NIPOLIEyPHHUX BITHOCHHAX i3 Cy0’ €KTaMu
TOCIOJIAPIOBaHHs, 10 CHPUSTHME BJIOCKOHAJIEHHIO YWHHOTO 3aKOHOJIABCTBA,
e(eKTUBHIM peaiizallii ITOBHOBaKCHb OpraHaMH ITyOJIYHOI amMiHicTparii
Ta mpas 1 000B’A3KiB Cy0’ €KTaMH TOCHIOAPIOBAHHS, CTBOPSHHIO CIIPHATIMBOTO
NPABOBOIO CEPENOBUIA IS peatidalii Cy0’€KTaMH TOCIOAAPIOBAHHA iX
3aKOHHMX TIpaB Ta IHTEpeCiB y BIIHOCHHaX 3 OpraHaMH ITyOJiYHOL
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asMiHicTpallii, 0COOIMBO B YMOBaX BOEHHOTO CTaHy Ta HiCJIIBOEHHOI BiIOy0BH
Ta 3arajioM PO3BUTKY CYCITUILCTBA Ha 3aCaJaX CTAJIOrO PO3BUTKY.
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JIO IUTAHHS IPAKTHYHOI'O BUKOPUCTAHHS IITYYHOI'O
IHTEJEKTY B CYJAX HA ITPUKJIAJII BULIIOT'O
AHTHKOPYIIIMHOI'O CYIY

Kaninnikos O. B.
dokmop inocogii, adsokam, dokmoparm,
Kuiscokuii ynigepcumem inmenekmyanbHoi 61acHocmi i npasa
Hayionanvnozco ynisepcumemy «Ooecvka 10puoudHa axaoemisy
M. Kuis, Yxpaina

[MutanHs BUKOPHUCTaHHS IITYYHOTO IHTENEKTY JOCHIKYBAIM 1HO3EMHI
Ta BITYM3HsHI HaykoBIi, 30kpema: I.K. ABneeBa, 1. B. Bacucra, 5.0. beprasiok,
B.B. bniznrok, ®.3. bopresiyc, JI. Baitranrc, C. Baxtep, P. Bepme, M. Bin,
AJL. [ztop6ens, ML Iemypa, C.®.lenmcoB, M. E6epc, E.JIx. IBepcew,
P. Kamo, M.B. Kapuescekuit, JI.1. Kitenika, A.I1. Jlixtarceka, E. Jliprpin, . Jlo,
M. Mituemn, b. Mitrensimranr, B.O. Muxaiinos, B.I'. ITasnos, O.B. ITmaxor-
Hik, O.E.Pamyramii, , K.Paccen M. PoGeprc, B.M. Ctparonos, I'. Omng,
®. Credani, 0.0.Topbac, XK.B.VYnosenko, B.Jl. Xeen, B.M. IlleBuyxk,
M.B. lleniteko, K. SIpoBwii Ti iH1Ii.

TexHoorii MTYYHOTO IHTEJEKTYy 3 KOXKHHUM JHEM Bce OUIble BHKOPHC-
TOBYIOThCSL Maibke B YCiX cdepax HAmoro KUTTs. [lepeBarn HOBITHIX CHCTEM
TIOBMHHI BUKOPHCTOBYBATHUCS B OpraHax Ta yCTaHOBaX JIEPKaBHOI BN B TOMY
YHCTI Y CY/IOBIH cuCTEMI, [T HAJIEXHOTO 3/IIHCHEHHS HUIMH CBOTX (DYHKITIH.

BuxoprcTaHHs IITYYHOTO IHTENEKTY Y CY/IOBii cucTeMi YKpaiH! BiIKpHBae
HOBI MOXITBOCTI JJISI T IBHIIICHHS €(DeKTUBHOCTI TIPABOCYIIS, OJJHAK BOTHOYAC
CTaBUTh Iepel IPaBOBOIO CIIIGHOTOK CKIANHI 3aBOAaHHS — SIK TEXHIYHOTO,
TaK i €eTHYHOTO Ta TIPABOBOTO Xapakrepy [1, c. 464].

IOpucrka y chepi mryqnoro intesexkry Hanpsamy «He3zanexni menia»
Onmera IletpiB Bkazye, mo Bukopuctanss 111 B cymax mae 3HaYHMIT TOTEHITIAN,
a0u TOKpalUTH e(EeKTHBHICTh, WIBHAKICTH Ta JOCTYIHICT HPaBOCYIAsS
Ta BiIOKpeMitoe 4 KOMIIOHEHTH repeBaru 3actocyBaHHsi LI B cyno4MHCTBI:
1) edexruBHicts (LI Moke aBTOMATH3YBAaTH TOBCSKICHHI —3aBIAHHS,
BUBUIGHUBIIN POOOUMH Yac Cy/UIIB Ta CHIBPOOITHHUKIB, a0W BOHU 30CEpEIMITICT
Ha CKJIaJHINIMX acrekrax ixHboi poborn); 2) mBuakicts (LI 3nmaren
NPUCKOPUTH Pi3HI TPOLENYPH, BKIIOYHO 3 OOPOOKOIO CIpaB Ta yXBaJICHHAM
BepAWKTiB; 3) siKicTh (BukopuctanHs 111 Moxe MOKpamuTH TpoIeC yXBaIeHHS
pillicHb, MaBIIM CyIIsIM JOCTYH 1O IOUPIIOrO CHeKTpy iHdopmartii
Ta aHaMTHYHUX nOaenx); 4) nocrymHicte (LI Moke 3poOWTH IOpHITIYHI
MOCIYTH JOCTYIHIIMIUMH JUIS JIIOZEH, sSKi He B 3MO31 HAWHATH aJBOKaTa UH
MAarOTh 0OMEKEHHH JOCTYTI JI0 CYAOBOI CHCTeMH) [2].
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3rigHo 3 cr. 16 Komekcy cyamiBCbKOI €THKH, 3aTBEPIPKEHOIO PIllIeHHS
XX wgeproBoro 33y cymuiB Ykpainu 18.09.2024, BUKOpHCTaHHS CyIJer0
TEXHOJIOTIH MITYYHOTO IHTEJEKTY € JOIMyCTHMHM, SKIIO 1€ HE BIUIMBAE
Ha HE3ICKHICTh Ta HEYIEPEIDKEHICTb CYIIl, HE CTOCYETHCS OLIHKH JIOKA3iB
1 TIpoIIecy yXBaJIeHHS PIllleHb Ta HE MOPYIIye BUMOT 3aKOHOABCTBa [3].

Ha nepexonannst cymni Bepxosaoro Cyny flna beprasioka BkazaHa HopMa
thopmymroe Tpu ymoBH nomyctumocti Bukopuctanus LI cymmero: 1) 30epe-
JKeHHSI HE3aNISKHOCTI Ta HEYNEpeMKEHOCTI, 2) HEHOIyIICHHS eleryBaHHI
(YHKIIA OLIHKA IOKa3iB YM MPUIHATTSA pillleHb; 3) JOTPUMAHHA BHUMOT
YHHHOTO 3aKOHO/IaBCTBA [4].

Haxkazom Burmioro antukopymiifiHoro cyny Bim 19.12.2024 Ne 56 «IIpo
JIesIKI TIMTAHHST BUKOPHCTAHHS 1HCTPYMEHTIB INTYYHOTO iHTENEKTy y Buromy
AHTHKOpPYIIIIHHOMY cyni» Oyno  3aTBEpDKEHO 3acaiyl  BHKOPUCTAHHS
IHCTPYMEHTIB IITYYHOTO 1HTENEKTY Yy BHIioMy aHTHKOpYMNIiiiHOMY Cy/i 3riHO
SKUX:

— mig mrygauM iHTenekroM (LI) po3ymieThest opraHizoBaHa CYKYITHICTH
THQOPMAIIMHIX TEXHOJIOTIH, i3 3aCTOCYBaHHSM SKOI MOMIIMBO BHKOHYBaTH
3aBIaHHS IIUIIXOM BUKOPHCTAHHS alrOpUTMIB 00poOKkH iHpopmartii, oTpumanoi
ab0 caMOCTiifHO CTBOpEHO] i 9ac poOOTH;

— ocHOoBHOIO MeToro BukoprcTanas LI y nismeHOCTI BAKC € migprmeHHs
eeKTUBHOCTI Ta mpo3opocTi AisutbHOcTi BAKC, a TakoX BCTaHOBJICHHS YMOB
Ta TpaBwil BHUKOpUcTaHHs iHCTpyMeHTiB LI mpu BUKOHaHHI CiTyKOOBHX
O0OB’SI3KIB 3 METOI0 IIJ[BHIIEHHS SIKOCTI pOOOTH, 3MEHIIEHHS 00csry
BUTPAUCHUX OpTraHi3alifHNX 1 MaTepiabHUX pPEecypciB, MOIIYKY MUIIXiB
T IBUILEHHS e(eKTHBHOCTI IpotieciB opranizanii podorn BAKC Toro;

— Bukopucranss 111 y pismeHOCTI BAKC MOXE CItyryBaTH BHKIIIOUHO SIK
JIOTIOMDKHUH THCTPYMEHT Y NMUTAHHAX IPHUIIBHAIICHHS Ta ONTHMI3allii BUTpaT
OpTraHi3aIiifHIX 1 MaTepialIbHUX PECyPCiB, OB’ I3aHMUX i3 BUKOHAHHSAM OKPEMHUX
poOOUNX TPOIIECiB, KPIM MTUTaHb, ITOB’SI3aHAUX 31 3MIHCHEHHSM TPABOCYIIS UM
pobototo BAKC, sk nep>kaBHOTO oprasy;

— npu 1ibomy BukoprcTanss LI npanisankamu BAKC min 9ac BUKOHaHHS
CITy’)k00BHX 00OB’SI3KIB HE TIOBUHHO MOPYLIYBaTH IpaBa, CBOOOIN Ta 000B’I3KU
JIOJIMHM 1 TPOMaJSIHMHA, €TUYHI TpaBWwia W MPUHIMIH, AOTPUMaHHS SKUX €
000B’s13x0BUM 1151 TipartiBankie BAKC;

— Bukopucranss LI y cymounHCTBI TOBUHHO IPYHTYBATHCS Ha MIPUHIAIIAX
HE3aJIeKHOCTI Cy/Ty 1 HE BIUTMBATH Ha 00’ €KTHBHICTH CYIOBOTO IIPOLIECY;

— BHM3HAYEHO IMIEBHI HaNpsSMHM BHKOpPHCTaHHA npauiBHMkamu BAKC
iHcTpymenTiB 111, cepen skux: aHami3 Ta y3aradbHEHHS BEIUKUX OOCATIB
JTAHUX; aBTOMAaTH3allisi TIOBTOPIOBAHMX pPOOOYMX TIpoOIleciB; O(OpPMIICHHS W
Bisyauizamii poOourx 3BITiB, rpaikiB, Aiarpam; MOIIYK HOBHX ifeH i MiIxomiB
JI0 opraHizarii poOo4rX MPOIIeCiB; CTBOPEHHSI KOHTEHTY Ta/ab0 aBTOMAaTH3allii
BenmeHHs BeO cropinok BAKC y comianpHHX Mepexax; CTBOpPEHHS 4ar-OOTiB
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JUIsl 3a0€3MeUeHHsT 3BOPOTHOTO 3B’s13Ky Bin BinsimyBauiB BAKC Tta y4yacHukiB
Cy/IOBUX TIpoleciB; noOip MaTepiaiiB s CaMOpPO3BHUTKY; ITiJABHIIECHHS
npodeciiinoi kBamidikanii npanisaukise BAKC, HaBuanHS;

— TIONOKEHHSI BKAa3aHUX 3acaj He MOMMPIOITHECS Ha 3xiiicHeHHs BAKC
npaBocy s [S].

Amnani3 3acan BUKOPHACTaHHS IHCTPYMEHTIB IITYYHOTO iHTENEKTy y Bruromy
AHTUKOPYIIIIHHOMY CBITYMTH TPO IX Y3TODKEHHS 3 TPHIIMCAMH aKTiB
€pporeiicekoro  Coro3y, fKi BperylbOBYIOTh IUTAHHA BHKOPHCTaHHA
ITygsoro iHTENEKTY.

Tak, Permament €porneiicekoro Corosy 2024/1689 Bim 13.06.2024 «Arti-
ficial Intelligence Act» (3akoH mpo IUTy4HWI IHTENEKT) mependadae
MOXKJIMBICT BHKOPHCTAaHHS IHCTPYMEHTIB IITYYHOTO IHTENEKTY JUIS MiATpH-
MaHHsI TIOBHOB)XEHb Cy/|IIB IPUHMATH pillleHHs a00 He3aJIe)KHICTh CyJUIB, ajle
NpH I[bOMY BCTaHOBJIIOE TIEBHI 3aCTEPEKEHHs, IO IHCTPYMEHTH MITYYHOTO
IHTENIEKTy HE TIOBHHHI 3aMiHIOBATH CYAIIB, @ TOMY OCTaTOYHE MPHAHATTS
CYZOBHX PIIlICHb MA€ 3aJMIIATHCS AiSUTHHICTIO, KEPOBAHOO JTFOIBMH [6].

Boanowac, Ha TemepinmHii Yac B IHIIMX CyJaX 3aIWIIAEThCS HE BPETY-
JHOBAHMM NTUTAHHS BUKOPUCTAHHS IHCTPYMEHTIB IITYYHOTO {HTETIEKTY.

Taxum umHOM, 3acaay BUKOPUCTAHHS IHCTPYMEHTIB IITYYHOTO IHTEJICKTY Y
BumoMy aHTHKOpYHLiIfHOMY CyIi € MPOTPECHBHHM KPOKOM YpPETyIIOBaHHS
MUTaHHSI BUKOPUCTAHHS TEXHOJIOTIN IITYYHOTO IHTEJIEKTY B AiSUTBHOCTI CY/IiB, a
TOMY Takuil MO3UTHBHUI HOCBiI BHIOro aHTHKOPYMNIIIHOTO Cyly TMOBHHEH
OyTu MaciTaboOBaHMH 1 Ha 1HIII CYIH.
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IMPOBJIEMH JOKA3YBAHHS Y KPUMIHAJIBHOMY
MMPOBAI’KEHHI IIOAO 3JIOYHUHIB Y COEPI
IHTEJIEKTYAJIBHOI BJACHOCTI

Kamora K. B.
O0OKMOp 1OPUOULHUX HAYK, npoghecop,
3ACMYNHUK 3A6i0y8aua Kagheopu KPUMIHAIbHO20 NPAsd, NPoYyecy
ma KpuMIiHanicmuxu,
Incmumym exonomiku ma npasa
Knacuunoeo npusamnozo ynisepcumemy
M. 3anopidcoca, Yrpaina

[pobiemn oKa3yBaHHs y KPUMIHAIBHUX MPOBAIKEHHSX, SIKI CTOCYIOTBCS
TOCSTAaHHSI HA TpaBa IHTENEKTYaJIbHOI BIIACHOCTI, CHOTO/JHI Ha0yBae 0cOOIMBOT
BarW 4epe3 CTPIMKE 3pOCTaHHsA 3HAYCHHS IHTENIEKTyaJbHHX HPOIYKTIB
Yy CYYacCHHX COIIIaTbHO-eKOHOMIYHMX TmporecaXx. Hapasi iHTeneKkTyaitbHa
BJIACHICTh PO3IJIANAETBCA HE TUIBKH SIK PE3YNbTaT TBOPYOi iSUTBHOCTI,
a W fK BaXIMBUA YMHHHUK IHHOBALIMHOTO PO3BHUTKY IEpXKaBH, 3MIITHCHHS
ii KOHKYpEHTHHX TTO3UIIINA Ta IPOCYBAHHS Ha MDKHAPOAHIH apeHi. Pazom i3 mum
y 1HM(pPOBOMY CEPEIOBHIII 3pPOCTAaE KUIBKICTh MPAaBOINOPYILIEHb, CEpel SKHUX
HaWTMOIINPEHIIMMH 3aJIMIIAIOTECS IIPaTCTBO, BUI'OTOBJICHHS KOHTpaghakTHOI
NPOAYKIii Ta HE3aKOHHE BINTBOpeHHS TBOpIB. OCOONMBICT TaKMX CIpaB
NoJIsira€ B TOMY, IO JIOBEACHHS BHHM BHMarae 3aly4eHHs (paXxoBHX 3HaHb,
BUKOPHCTAHHsI CyYaCHUX TEXHOJIOTIYHUX IHCTPYMEHTIB I 30MpaHHS W mepe-
BIPKH EJIEKTPOHHHX JIOKa3iB, a TAKOXK B3a€MOJii 3 1HO3EMHHUMH IapTHEpaMH.
BomHouac ykpalHChKa PaKTUKa 3 PO3CIiAyBaHHS, PO3IIISLY TA PO3KPHTTS LIHX
NPABOIOPYIICHh IOKa3ye HaM HU3KY TIpOOJeM: CKJIAIHICTh IPaBHIBHOL
KBaumiQikarii, MOBEICHHS HAasBHOCTI YMHCIYy Ta OOIPYHTOBaHE BH3HAYCHHS
PO3MIpy 3aMOALTHAX HAM 30UTKIB.
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VY KpUMIH&JIGHOMY TNpolLieci JIOKa3yBaHHS € LEHTPAIBHOIO KaTeropiero,
sKa BU3HAYa€ 3MICT JISUIBHOCTI CTOpiH 1 cymy. OcoONMBICTIO JOKa3yBaHHS
y clipaBax OO 3JI0YMHIB MPOTH IHTEJIEKTyaIbHOI BJIACHOCTI € HEOOXiJHICTD
BCTaHOBJICHHS TPaBOMIPHOCTI UM HENPaBOMIPHOCTI BHKOPHCTAaHHS IEBHUX
00’€KTIB, MATBEPIKEHHAST HASIBHOCTI MpaBa Ha BIiIIOBITHUIA pEe3yNIBTAT TBOPUOI
JISUTBHOCTI, @ TaKo)K BH3HAUCHHS INKOAM, 3aBIAaHOI IPABOBIACHHUKOBI.
Ili oOcraBuHE HEMOXXJIMBO JOBECTH JHIIE TPAAWIIHHUME JOKa3aMH (IIOKa-
3aHHAMH, PEUOBHMH [IOKa3aMH), 0 OOyMOBIIOE TOTpeOy y CIemialbHIX
eKCIIepTHMX JOCIIDKEHHAX. MDKHApOIHI CTaHIAPTH TaKOX IiAKPECITIOIOTH
BOKIIMBICTh HAJIEKHOTO JOKa3yBaHHs y cdepl IHTENeKTyallbHOI BJIACHOCTI.
Tak, Yroga TPIIIC (Trade-Related Aspects of Intellectual Property Rights)
niepeibadae 000B’SI30K AepkaB 3a0e3redyBaTy eEeKTUBHI MPOLEAYPH 3aXUCTY
npas [B, BKIITOYHO 3 KpUMIHAIPHUMH CaHKLISIMU. Y TpakTHI €Bponeichkoro
cyay 3 npas mroauau (€CILT) HeoqHOPa30BO MiAKPECITIOBATIOCS, MO Y CIIPABaX,
TIOB’SI3aHMX 13 NU(POBUMHU JOKa3aMH, MalOTh 3aCTOCOBYBATHCS Ti cami CTaH-
JTAPTH JOIYCTHUMOCTI Ta JOCTOBIPHOCTI, IO ¥ 00 TpaIumiitHIX JoKa3is [1].

B3araui, 3709iHE y cdepi iHTENEKTyaIbHOI BIIACHOCTI € OaraTorpaHHIMH Ta
OXOIUTIOIOTH IIUPOKUI CHEKTP MPOTHIPABHUX MisSHb, TepeI0aYeHUX PO3ILIOM
VII OcobnmBoi gactuan KpuminansHOTO KoAekcy Ykpainm (crarti 176-177,
229 Ttomio). HaifOiapl NOMMPEHUMH Cepell HUX €: TMOPYIICHHS aBTOPCHKOTO
npaBa 1 CYMDKHUX TpaB (HE3aKOHHE BIITBOPCHHS, PO3MOBCIOHKEHHS Y 1HIIIC
BUKOPHCTaHHsI TBOPIB, (h)OHOrpaM, BiZeorpam, KOMIT'FOTEPHHX Hporpam, 0a3
JaHuX) [2]; mOpyIIeHHs TpaB Ha 00’ €KTH MPOMHCIIOBOI BJIACHOCTI — MATEHTH,
KOPHCHI MOJIeNi, TIPOMHUCIIOBI 3pa3KH; HE3aKOHHE BHUKOPUCTAHHS 3HAKIiB JUIS
TOBAapiB 1 TOCHYr (TOPrOBEJIBHMX MapoK), IO YacTo HaOyBae ¢opmu
KoHTpadakiii [3]; mopymeHHs KOMepUiiHOI TAEMHHMII Ta HOY-Xay, BKIIOYHO
3 HE3aKOHHUM 30MpaHHAM abo po3rosomreHHs M Takoi iHdopmarii. CyTrTeBoio
MpoOJIEMOI0 € PO3MEKyBaHHS KPUMIHAIBHOI BIATIOBINAIBHOCTI Ta IMBLILHO-
MpaBoBUX (OpPM 3aXWCTy TpaB. 3HAYHA YACTHHA CIIOPIB y cdepi iHTEIeKTY-
AIIFHOI BIIACHOCTI BHUPILIYETHCSA CaMe y IMBUIBHOMY MOPSAAKY (BiIIIKOTYBaHHS
30UTKIB, TIPUITMHEHHS MOpPYIIeHb, BU3HAHHS aBTOpCTBa). Jlwime Ti BUMAaKy,
KOJM i TpaBONOpYIIHMKA MAaloTh TiJBUIIECHY CYCIUIbHY HeOe3leKy
(cucTeMaTHYHICTh, BENMKWA PO3MIp IIKOJAM, OpraHi30BaHUH XapakTep),
KBaJTI(DiKyIOThCSl SIK 37M04YMHM. Ha mpakTuii citiui OpraHd 4acTo CTHKArOThCS
3 TPYAHOLIIAMHM Yy JIOBEACHHI caMe KPHUMIHAIBHOTO XapakTepy MisHHSL
BificyTHICTD YITKHMX KPHUTEPIiB «3HAYHOI IIKOMIM» Ta «ICTOTHOCTI IMOPYLICHHSD
Yy 3aKOHOJABCTBI CTBOPIOE MIiACTABH JUIi HEOJHAKOBOi CYIOBOI IPaKTHUKH
[4, c. 45-48]. Kpim Toro, npodiieMHIM € 3aCTOCYyBaHHsI KBaTipikaiifHIX HOPM
y cmpaBax, IO CTOCYIOTECS IM(POBOTO CEPEIOBUINA: 3aBAHTAKCHHS
MPOTPAMHOTO 3a0€3MeUEeHHsT Yepe3 TOPEHT-TPEKEPH, IOUIMPEHHS MY3HKH UH
(UTBMIB y cOmiabHUX Mepekax, BUKOPUCTAHHS Ty>KOTO HPOTPAMHOTO KOAY.
Taki nissHES dYacTo BigOyBarOTBCS AHOHIMHO Ta MAalOTh TPAHCKOPAOHHHN
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XapakTep, IO YCKJIAIHIOE SK KBaridikaliio, Tak 1 MOJalbIIe JOKa3yBaHH.
Y cydacHMX KpUMIHIBHMX TIPOBA/DKCHHAX INOAO 3JIOYMHIB Yy cdepi
IHTEJIEKTYaIbHOI BJIACHOCTI KJIIOYOBY pOJIb BIJIIpalOTh IMQPOBI IOKA3M:
CKPHHIIIOTH, IEKTPOHHI JICTH, JTaHi 3 BEOCANTIB UM CepBEpiB, BiICO3aNHCH il
y Mepexi. OcHOBHA mpoOrieMa TOJSIrae y TOMy, IIO Taki JOKa3H € TEXHIYHO
BIATBOPIOBAHMMH Ta MiTAI0THCS PEAATryBaHHIO, 0 BUKIIUKAE CYMHIBH Y IXHIN
nocroBipHOCTi. Cyn B YKpaiHi HEpIAKO BiIMOBJISIIOTh Y BH3HAHHI CKPHHILIOTIB
JIOIMYCTUMUMH JI0Ka3aMH, SKIIO BOHM He OyiM HaiekHO 3a]iKCOBaHI CIIIINM
y TIPOTOKOJTi OTJISy YHM HE TATBEpIDKEHI BUCHOBKOM ekcrepra [9, c. 12-18].
AHanoriuHi TpyJHOIII BHUHHKAIOTH 13 BHKOPHUCTaHHSM €JIEKTPOHHOTO JIUCTY-
BaHHs a00 TIEPEITHCOK y COLIaTbHUX Mepexax. BoHM MoTpeOyroTh MiATBEpA-
JKEHHS1 aBTeHTUYHOCTI Yepe3 TeXHIUHI eKcliepT3u. He3pakaroun Ha HasiBHICTH
y KIIK Vkpainu 3araqbHUX TIOJIOKEHb TIPO JIOKa3H, MUTAHHS €JIEKTPOHHHX
JIOKa3iB CIienialbHO He BperynboBaHe. Ha mpoTuBary IMBIIBHOMY IIporiecy
(me y 2017 pomi Oynmu BHeceHI 3MiHM W ENEKTPOHHI JOKa3W BH3HAYEHI 5K
OKpeMHUl BHI), Y KPUMIHAIFHOMY TIPOIIECI BIiICYTHE dYiTKEe BH3HAYCHHS iX
crarycy. lle cTBOpOE NpaBOBY HEBH3HAYCHICTH 1 HEOIHAKOBICTH CYIOBOI
npaktuka [10, c. 34-39]. Tak, B OgHMX BUNAAKaX CyAHd BU3HAIOTH JIOITYC-
TAMAMH JaHi, OTpHMaHi duepe3 HOTAPHAIBHE 3aCBiMYEHHS BEOCTOPIHOK,
a B IHINNX — BIAXWBIIOTH X Yepe3 «CYyMHIBHICTH moXomkeHms» [11, ¢. 8-15].
BaxiiiBoto 00CTaBUHOIO € Te, 110 PO3CIIiIyBaHHS Ta CyIOBHI PO3IIs] 3I0YMHIB
y cepi iHTeNEKTyalIbHOT BJACHOCTI YacTO 3aJieKaTh BiJ aKTUBHOCTI IIPaBO-
BJIACHHKIB. Y 0araTboX BHIIaJIKax came MPaBOBJIACHUKH IHII{IOIOTH MPOBAI-
JKEHHSI, HaJal0Th Marepiajd, CIIBIIPALIOIOTh 31 CIIACTBOM. SIKIIO X TpaBo-
BJIACHUK HE 3alliKaBICHWH y TPOJOBXEHHI MNpolecy (HApUKIIaJ, JOCSITHYTO
MHPOBOi YTOIM YH OTPUMAHO KOMIIEHCAIIIO Y IIMBUIEHOMY TOPSIKY), LI MOXKeE
(akTHYHO TPU3BECTH IO 3TOPTAHHS KPUMIHANBHOI CHpaBH. Y TIPaKTHIN
€BPONCICHKUX JIep)KaB TIOLIMPEHOID € MOJeNb, 3a SKOi KpHMiHAJIbHE
HepecITiqyBaHHs y TAKUX CIpaBaxX 3aJICKUTh BiJ MOJAHHS CKapru MOTEPHLION
croponn. B Ykpaini hopmasHO 3709MHE Y cdepi iHTeTeKTyalIbHOI BIACHOCTI
MIePECIiAYIOTECS AEPKABOIO, ONHAK (DAKTUYHO Oe3 aKTHUBHOI y4acTi IpaBo-
BJIaCHMKA TIPOBa/DKeHHs € MajoedpektnBHuM [12, c. 112-118]. VYV coepi
KPUMIHAIBHO-TIPABOBOTO 3aXUCTY MPaB IHTENEKTYabHOT BIACHOCTI MiXKHAPOIHI
CTaHJAPTH BIAIrPalOTh KIIFOYOBY POJIb, OCKUJIBKHU 3JI0YMHU TAKOTO TUITY HOCSTH
TpaHCHAIIOHAILHUI XapaKTep Ta 4acTo MOB’si3aHi 3 KibeprmpocTopoM. OnHNM
i3 6asoBux jokymentiB € Yroma TPITIC (Agreement on Trade-Related Aspects
of Intellectual Property Rights), sika Bu3Hauae 00OB’SI30K JepiKaB-y4aCHHUIlb
3abe3neunTr eeKTHBHI 3aCO0M NPAaBOBOIO 3aXKCTy y BHIAAKY MOPYLICHHS
MpaB iHTEJEKTYaJdbHOI BIACHOCTI, Y TOMY YHCHII IDIIXOM KPUMIHAIBEHOTO
TIepECTiyBaHAs] y BHUIAJKAaX yMHCHOTO MiOPOOJEHHS TOBapHWX 3HAKIB UM
miparcTBa B KOoMepIiifHHX Macmrabax [6, c. 27-41]. BaximBuM Takox €
Bynaremmrcpka xoHBeHIis mpo Kibep3nmoumaHIcTs (2001 pik), mo nependadae
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MOXIJIMBOCTI 30MpaHHA Ta (ikcamil €NeKTpOHHMX JIOKas3iB, y TOMY YHCIHi
y BHUINAJKaX HE3aKOHHOTO BHKOPHCTAaHHS OO0’€KTIB aBTOPCHKOTO IIpaBa
y mugposiii chepi [7]. Y mexax €Bporneiicbkoro Coro3y Iif0Th HU3Ka AUPEKTHB
Ta pernaMmeHrtis, 3okpema JupektmBa 2004/48/€C mpo 3abe3nedeHHs NpaB
IHTETIEKTYaIbHOI BJIACHOCTI, $IKA BCTAHOBJIIOE BHMOTH 10 €(EKTUBHOCTI
JIOKa3yBaHHsI Ta JOMYCTHMOCTI €IEeKTPOHHMX JOKa3iB y mporieci [8, ¢. 3-10].
3apyOibkHa MpaKTUKa CBIAYWTH, IO IUTAHHS JOKAa3yBaHHSI Yy CIpaBax Ipo
3JI0YMHA TPOTH IHTENEKTYaIbHOI BIACHOCTI TiCHO TIOB’SI3aHi 3 TEXHOJIOTIYHUMH
MOXJIFBOCTSIMH Ta TipouienypHiMH rapanTismu. Tak, y CHIA ocobnmBa yBara
NPUAUIIEThCS  AisutbHOCTI DezepanbHOro Oropo posciigyBaHb Ta MwuTHOT
CITy)kOU 11010 BUsIBIICHHs1 (bakTiB KoHTpadakmil, a CyIu IIUPOKO BHKOPHUC-
TOBYIOTh €KCHEPTHI BHCHOBKHM criemiaiicTiB y cdepi IT Ta iHTenekTyansHOl
BracHocTi [5, c¢. 78-80]. Y «kpaimax €C cmocTepiraeTbCs TEHICHIIIS
JI0 aKTUBHOTO 3aCTOCYBaHHS (POPEH3IYHOI eKCHEPTH3H ENIEKTPOHHMX JaHUX,
a TaKoX JO CHIBIpalli MK IESp)KaBHUMH Ta HPHUBATHUMU CTPYKTYpaMH
y BUSBIICHHI Ta (ikcamii JoKka3iB MopyIIeHHs mpaB. s Ykpaian akTyaasHUM
€ TapMOHI3allisl 3aKOHOJABCTBA Ta MPAKTUKU JOKa3yBaHHS i3 €BPONCHCHKIMH
CTaHIapTaMH, a/pKe IHTErpalliiHUN Kypc JAep)KaBH Tependadac He JIHIIe
(hopMasibHE BIITBOPEHHS HOPM, ane i 3a0e3nedeHHs Mi€BOCTI IHCTUTYLIHHMX
MEXaHi3MiB.

B Vkpaini 3m0unHH y cdepi IHTENCKTyalbHOI BJIACHOCTI BigHECEHI
JI0 Kareropii CKJIaJHUX AJIs PO3CIiLyBaHHs, 10 3yMOBIIEHO SIK iX crienudikoro,
TaK 1 HEIOCKOHAJICTIO MpOIECYaJbHUX MEXaHi3MIB Jl0Ka3yBaHHs. BoaHouac
Yy 3aKOHOJNABCTBI BIJCYTHS 4iTKa pEIJIaMEHTAllisl INpolecy JO0Ka3yBaHHS
y copaBax LbOTO THUIy. barato Tojo)keHb HOCSATH BIJICWIOYHHI Xapakrep,
10 TIPU3BOJIUTH 1O TPYIHOLIIB IIPW 3aCTOCYBaHHI HA MpakTHI. B ymoax
mudpoBizamii OUTBIIICT 37MOYMHIB y cdepi IHTENEKTyalnbHOI BIIACHOCTI
3IIMCHIOETHCS 32 goroMororo [aTepHery. Lle 3yMoBmoe HeoOXimHICTh (ikcarrii
dpoBHUX OKa3iB (Jor-(haiiiiB, 3aICiB i3 cepBepiB, CKPIHIIOTIB, BiICO TOIIO).
OpHak y Cia4ii MpakTHIli BUHUKAIOTh MUTAHHS JTOIYCTUMOCT] TaKUX JIOKas3iB,
OCKLITBKHM BIJCYyTHI €IMHI METOAMKH X BIJIyYeHHS Ta 3akpiruieHHs. Hepimko
3aXUCT Yy CyJl CTaBHUTh IiJl CYMHIB HAJIEXKHICTh 1 JIOCTOBIPHICTh €JIEKTPOHHUX
JIOKa3iB, 1110 TIPU3BO/IUTH JIO BUIIPABIyBaJbHUX BHPOKiB. ExcriepTrza y cripaBax
I0JI0 00’€KTIB IHTENEKTyallbHOI BIIACHOCTI Mae ocoOnuBe 3HaueHHs. [Ipote
B YkpaiHi icHye nedinur (axiBiiB y il cdepi, a TaKoX BIACYTHS €AWHA
yCTaJleHa MPaKTHKa MPOBEJEHHS Takux ekcrieptys. [IpobieMHNM € 1 muTaHHs
BU3HAYEHHS PO3MIpy MaTepiajbHOI IIKOAW Bijl MOPYIIEHHS IpaB, 110 BIUIMBAE
Ha KBamidikamito 3mounHy [3; 4]. OpraHu m0CYZOBOTO pO3CIiZyBaHHS,
nmpokyparypa, [lepkaBHa MHTHa CIyk0a Ta iHIN YCTAHOBH YacToO JilOThH
130JIb0BaHO, MO YCKIagHIOE OOMIH iH(opMariiero Ta 3HIKYe e(QeKTHBHICTH
JOKa3yBaHH [2; 5]. AHami3 CyIOBHX pillIeHb CBiTYUTH PO HEBEINKY KUTBKICTH
0OBHHYBaJIbHUX BUPOKIB 3a cT. 176 KK VYkpaiau (mopyimieHHS aBTOPCHKOTO
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npaBa i CyMDKHUX TIpaB). BUTBIIICTE KpUMIHATEHNX TPOBA/DKEHB 3aKPHUBAIOTHCS
Ha eTami JIOCY/IOBOIO  pO3CIIJyBaHHS 4Yepe3 HENOCTaTHICTh JOKa3iB.
Ile migTBEpKye CHCTEMHMI XapakTep mpoOjeMH Ta HEOoOXiIHICTh
BIOCKOHAIICHHS TIOXOiB 1O noka3dyBaHHS [2; 12]. BupimeHas mpoOiem
JTOKa3yBaHHS y CIIpaBax INi€l KaTeropii MoTpedye KOMIUIEKCHOTO IAXOMY, III0
BKIJIIOYAa€ BJOCKOHATIEHHS 3aKOHOAABUMX HOPM, MPOIECYaTbHHUX MEXaHI3MIB,
oprafizamiiiHoi B3aemomii Ta KaapoBoro 3adesmedeHHA. HeoOXimHmM
e BHeceHHA 3MiH 10 KIIK VYkpaiHm 3 METoro YiTKOro BH3HAUCHHS ITOPSIKY
30MpaHHS Ta AOMYCTHMOCTI mUGpoBHX MoKka3ziB. Lle crocyeThcs, 30Kpema,
periameHTanii Hpouenypy BIJIyYCHHS! €IEKTPOHHUX JaHWX, BUKOPHCTAHHS
CIICI[iaTi30BaHOTO TPOrPaMHOr0O 3a0e3MeucHHs A iX (ikcarii Ta BCTaHOB-
JICHHSI CTaHIAPTIB 30epexKeHHs IIUTiCHOCTI 1udpoBoi iHpopmarii. JomimsHO
TaKOX KOHKpeTH3yBaTH y KpuminaasHOMy Koziekei YKpaiHu CKITa iy 37I09UHIB Y
cdepi IHTENEKTyaIbHOI BJIaCHOCTI 3 ypaxyBaHHSIM Cy4acHHX HU(POBUX peasii
(Hanpukiazn, He3akoHHe BUKOpHcTaHHS NFT-TeXHONOTiH 9M INTYYHOTOo iHTe-
JIEKTY TIPH CTBOPEHHI KOHTPA(aKTHOTO KOHTEHTY). BasKIIMBUM KpPOKOM Mae
CTaT! CTBOPEHHS CIELAI30BaHNX EKCIIEPTHUX LEHTPIB 3 NMUTaHb IHTEIEKTY-
AITbHOI BJACHOCTI Ta U(POBUX TEXHOJIOTIH, siKi O 3a0e3meuyBajiy MpOBeICHHS
BHCOKOKBaJTI(DIKOBAHUX CYJIOBUX EKCIepTH3. Taka MpakTHKa ICHye Yy KpaiHax
€C, ne ekcnepTHi YCTaHOBH CITIBIIPAIIOIOTH 13 MMPABOOXOPOHHUMH OpTaHAMH Y
peasbHOMY Yaci, 110 3HAYHO MiABHIILYE eeKTHBHICTH qoKasyBaHHs [9-10; 13].
YkpaiHa Mae 3anpoBauTH €MHI METOAUKH L(poBoi KpuMiHamicTuky (digital
forensics) 11 BUITydeHHS Ta aHali3y eNEKTPOHHHX JI0Ka3iB. BukopucraHHs
OnoxuelH-TexHOIOTIH 1 (ikcarii 4acy, MicIsi Ta 3MICTy JOKas3iB MOXKe
3a0e3MeunTy 1X aBTeHTHYHICTH 1 3aXMCT Bix ¢anscudikauii [12, c. 112-118].
OCKUIBKM OUTBIIICTD 3JIOYMHIB Y cdepi IHTENeKTyaJbHOI BJIACHOCTI MaroTh
TPaHCKOPJIOHHUH XapakTep, 0COONMBO B IHTEpHET-TIPOCTOPI, BAXKIMBO PO3IIN-
PIOBAaTH CHIBOpAIIO 3 MDKHAPOJHUMH OpraHizamisMu — [HTEpmomom,
€Bpononom, BeecBiTHROIO opraHizariero iHTenekTyansHoi BracHocTi (WIPO).
B3aemue Bm3HaHHS Ta OOMIH IM(POBHMH OKa3aMH BiIIOBITHO A0 MiXKHA-
pPOIHMX CTaHZApTiB [JO3BOJMUTH YHHKAaTH 3aTATyBaHb Yy IIPOBA/LKCHHI
[9, c. 12-18; 13]. Bapro 3ampoBajuTH croeliajgbHI OCBITHI MPOTpamu st
CNITIMX, TPOKYPOPIB Ta CY/UIIB, CIPSAMOBAHI Ha IIBHIICHHS OO0i3HAHOCTI
y cdepi iHTeNeKTyaJabHOI BJIACHOCTI Ta LM(POBUX TeXHOJOrIH. PerymspHe
HaBYaHHS 13 3aJIyYCHHSM MDKHAPOJHHMX EKCHEPTIB CIpusiTiMe (HOpPMYBaHHIO
npodeciiHoi KOMIIETEHTHOCTI Ta MiJBUILEHHIO SIKOCTI TPOLECY J0Ka3yBaHHS
too [4, c. 10-15].
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MPOBJIEMM BIHCbKOBOT'O IIPABA B YKPATHI

Kop:x 1. ®.
O0KMOp IOPUOUYHUX HAYK, CIMAPWULL HAYKOBUIL CNIBPOOIMHUK,
3aCMYNHUK KEPIGHUKA HAYKOBO20 YEeHMPY,
Hepoicasna naykosa ycmanosa «Incmumym ingpopmayii, 6esnexu i npasa
Hayionanvuoi akademii npasosux nayx Yxpainuy
M. Kuis, Yxpaina

VY xonmi ¢opMyBaHHS YKpaiHCBKOI JEp)KaBHOCTI, MOSIBU HOBHX 3arpo3
1 BUKIMKIB, 3pOCTa€ poJib 1 3HAYEHHS BIHCHKOBOTO 3aKOHOJNABCTBA, SIK
NpaBoBOTO 3aco0y (IHCTPYMEHTY), SIKHil MPU3BaHMI 3a0e3MeuyBaTH peasizalito
(yHKIIi nmepkaBu MO 3a0C3MICUCHHIO HAIIOHANHEHOI Oe3neku, edeKThBHA
ISTBHICTR SIKOTO B 3HAYHIM Mipi 3alIeKUTh BiJ MPOQECciifHOCTI 0c0O0BOTO
CKJIaNy BIifICBKOBHX OpraHiB Ta €(eKTHBHOCTI BiiCEKOBOTO 3aKOHOIABCTBA
(BIAICHKOBOTO TIPaBa).

HeoOximHo 3a3HaYMTH, IO OXHIE 3 HHUHIMIHIX CYCHUIBHHUX HpoOiIeM
VYxpaiau € nuTaHHA MoA0 (YHKIIOHYBaHHS B YKpaiHi BIHCHKOBOI FOCTHIIT —
MPaBOBOTO MEXaHIi3My, MOKJIMKAHOIO BHKOHYBATH IPAaBOOXOPOHHY (YHKIIiIO
y BIWCBKOBUX (DOpMYBaHHIX Ta (YHKLIIO TMPaBOCYUIs ILIOAO BiHCHKOBO-
CITy’)KOOBIIIB, sIK€ HaJ3BUYAHO aKTyalli3yBaJOCh 3 IMOYAaTKOM 30pOitHOI arpecii
Pociiicekoi ®enmepanii nporn VYkpainn. Came HEBII €MHOIO CKJIAJOBOIO
CHCTEMH BIFCHKOBOI FOCTHIIIT 1 € BIICBKOBE TIPaBO.

Skmo 3BepHyTHCS 10 icTOpii (DYHKIIOHYBaHHS BIMCHKOBOI IOCTHII
B YKpaiHi, TO iHTerpyBaBIIMCh Ha TOYaTKy 90-X POKIB 13 pamsHCHKOI TEepioIy
B He3aJIeXHy YKpaiHy, JaHa iHCTHTYHis, nounHatoud 3 2002 poky y mpoueci
pizamX pedopm, a came:

— cynoBoi pedopmu [1,2], 3rimHO 3 sKOIO Tependadanocsi IMOCTYIIOBE
BUBEJCHHA BIMCHKOBHX CYHiB i3 CHCTEMH HpaBOCYI/Il Ta OCTaTOYHOI iX
JIKBIJALT;

— pedopMH TPOKYpaTypH, SKOK Iepeadavanocs 3aMiHy BIHCHKOBOI
MPOKYpaTypy TapHI30HHUMH, PETIOHATGHUMH Ta IHIIMMH CIICIiaTi30BaHUMH
MPOKYpaTypamMH, CTBOPEHHS CHEIialli3oBaHOI NMPOKypaTypu y BIHCHKOBIH Ta
o0opoHHINM chepi (Ha TpaBaX CaMOCTIMHOTO MiApo3aAuTy [ eHepaibHOI
NPOKYypaTypu), Ta B MiJICYyMKy OCTaTOYHOI iX peopraHizaiii B crienianizoBaHi
HPOKypatypu y cdepi oboponn. Tak, y 3B’513Ky 13 IPUHHATTAM 3aKoHY YKpaiHu
[3], TMONOXKEHHS IO CTOCYBAIHCH BIHCHKOBHX IPOKyparyp Oy BHKITIOYCHI
i3 3akoHy Ykpainu «[Ipo mpoxyparypy». OmHak, y 3B’S3Ky 3 IPOBEICHHAIM
ATO mna Cxomi VYxpaiHu, BifiCEKOBI IPOKypaTypu OynM peaHiMOBaHi,
a B 2019 poui 3akoHoMm Yxkpainu [4] Oymo nepexdadeHo JTiKBigamio BiiCbKOBUX
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npokyparyp a0 1 ciuas 2021 poky. Takum YmHOM i3 CHCTEMH BifICBKOBOI
focTHLil YKpaiHM HalliOHAIBHHM 3aKOHO/IABCTBOM Iependavyasiocss iCHyBaHHS
JIMIIIE IHCTUTYTY BICHKOBOT MOJTILI.

HeoOximHO 3a3HauyWTH, IO B HAYKOBOMY CEPEIOBHII BHUPYIOTH TUCKYCIl
1010 HeOOX1THOCTI BiTHOBJICHHS BiiCHKOBOI IOCTHIIIi B YKpaiHi, aIDKe IIe MOXKe
3a0e3NeYNTH HAJICXKHY MIPABOBY OCHOBY U BUPIMICHHS CHEI(ITHIX BIHCHKO-
BUX 3JI0OYMHIB Ta MiABHUIIMTH IUCIMIUIIHY cepel BiliCHKOBOCITY>KOOBIIB,
K TIOKa3ye MDbKHapomHui mocBinx. OCHOBHI apryMeHTH 3a BiTHOBJICHHS
30CEePEMKYIOTECI Ha TOTpedi e(eKTHBHOTrO MpaBOCYIIS ISl BiHCHKOBHX,
pO3CIiyBaHHS Ta MiATPHUMAHHS BICHKOBOTO MPABOIOPSIKY, 3aXKCTy MpaB
BIFICHKOBOCITYKOOBITIB.

Kpim Toro, icHye Bepcis moao BIUMBY KepiBHHITBA Pocii Ha KepiBHHIITBO
VkpaiHi Ta yKpaiHCHKUX TIONITHKIB IIOAO JIKBifaIlil BiCHKOBOI FOCTHIIIL
B iHTepecax miaroroBku Pocii mo 30poiHOI arpecii mpotu YkpaiHu.
Sk mokaszana HUHIOIHSA TpaKTHKa y cdepi HamiOHAJbHOI Oe3MeKH, HeraTHBHI
HACIAKK U1 JaHOi cepr MalOTh MICIle, OCKUTBKH MaeMO 3HAYHY KUTBKICTH
BiAMOBimHMX TpukianiB. Tak, B VYkpaini 3adikcoBaHo monax 211 Tucsa
3JI0YMHIB, ITOB’s13aHUX 3 arpeciero PO, 3 skux monan 180 Tucsy € BoeHHnMH [5].
Ix poscrmimyBanns Bumarae npodeciitHoi MisSMBHOCTI  CITiTUMX-KOMOATAHTIB,
ISUIBHICTE AKUX Mae OyTH Tin mpodeciiHuM MpOKYpOPCHKHM KepyBaHHIM
1 KOHTpPOJIEM, a TAKOXK MPOdeCiiiHO OYTH PO3IIITHYTO Y CY/Ii.

Ha cporonni e Besmka nmpodiema B JepKasi, OIHAK MOJITHYHOT BOJI 1100
ii BUpilIeHHS 3 OOKy KEpiBHUIITBA AEP)KaBHU HE TMPOSBILSIETHCS, HE JUBJISINCH
Ha HEOJHOPa30Bi IPOMO3MIII i BHMOTM HAyKOBOTO CEPEIOBHINA IIOJ0
HEBIJIKJIATHOCTI 3aIPOBAPKCHHS B YKpaiHi CHCTEMH BIFCHKOBOI FOCTHIIII.

Ha cphorozHi iHCTUTYT BiHiCEKOBOTO TIpaBa € CKJIAJIOBOIO 3IMiHICTPaTHBHOTO
TpaBa, PO3BUBAETHCS 1 (DAaKTHYHO CTaB IMIIraly33i0 NpaBa, 3 NPUTAMaHHUMH
JMIIe oMy 3MICTOM, NPEIMETOM i METOaMH peryimoBaHHA. Mosa ixe 1po
peansHO cpopMOBaHHUN Ta ICHYFOUHMI KOMIUICKC MPABOBHX HOPM SIK ITiITaIry3i
HAIIOHAJIGHOTO TIpaBa, ska 3abe3nedye (YHKLIIOHYBAHHS CEKTOpY Oe3meKu
1 0bopoHH.

BiiicekoBe paBo, sk 1 Oy1b-sika raysb npasa, Mae cBoi (DYHKLIIT, 3aBlaHHs,
npeaMer 1 cneiugiuHi METOIM MPaBOBOTO pPEryioBaHHsA. BoHO, 3 omHOro
0OKy, — yYacTMHa ITyOJIIYHOTO MpaBa, OCKUIBKH CIIeliajibHI CY0’€KTH IpaBa
BUKOHYIOTH 3aBJaHHS 1 (yHKUii nepkaBu, Horo opraniB. 3 iHIIOTo OOKY,
BilicbKOBE TIpaBO € (B OLIBII BY3bKOMY PO3YMiHHI I[bOIO CJIOB2) YAaCTHHOIO
aJIMIHICTPAaTHBHOT'O TIpaBa.

JlorivHUM € BHAUTGHHS TPHBAaTHOI CKJIAJOBOI BIMCHKOBOTO IIpaBa, TOOTO
CHCTEMH TPABOBHX HOPM, SIKi PEINIAMEHTYIOTh ITOPSIOK MiATOTOBKU Ta BCTYITY
Ha BIMCBKOBY ciyx0Oy oci0. IlpaBoBmii cTaTyc ImX 0Ci0 BCTaHOBIIOETHCS
HOpMaM{ TPYAOBOTO TIpaBa, a BIATIOBINHI TPaBOBITHOCHHH BHHHUKAIOTH
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BHACIIJIOK YKJIaJiaHHS KOHTPAKTy IPO BCTYI Ha BIiICHKOBY CIIyk0y, MO0Oi-
JI3AI€I0 YU TIPH30BOM.

OCHOBHUM Cy0’€KTOM BIHCBKOBOTO IpaBa € BiCHKOBOCIYkOO0Benb. Came
3 I[i€f0 KaTeropi€lo TPOMaJsIH 3alOYaTKOBYIOTHECS BIHCHKOBO-CITY:KOOBI
BITHOCHHHM, $K OCHOBOIIOJIOKHHUM TIOHATTSIM BilickkoBoro mpasa. Ilix
BilICEKOBO-CITY’KOOBHMHE BITHOCHHAMH CIiJ PO3YMITH TO-TIEpIIe: JepKaBHO-
TIPABOBI BiTHOCHHM BIiICHKOBOI CITy>KOM, SIKi CKIIQHAIOTHCS MiXK TPOMAITHIHOM,
SIKAA BCTYIIMB Ha BilICEKOBY CIIy>KOy, Ta Jep)kKaBOIO, B 0CO0I YIIOBHOBa)KEHOL
BilicbKkOBOi TOCamoBOI 0co0m; MO-Ipyre, Oe3mocepeqHb0 BiliChKOBO-CITY>KOO0BI
BIJTHOCHHH, sIKi CKJIa[al0ThCs MK BIHCHKOBOCITYKOOBIISIMU.

PoGoromaBueM 1uisi BICHKOBOCIY>KOOBIIS € NepKaBa, sika Mae BUCTYIATH
AKTUBHUM YYaCHUKOM 3TaJlaHUX BIJIHOCHH, OCKUIBKH (YHKIIOHYBaHHS
BiIICHKOBOI CIIy’kOM B BH3HAaYaJIbHII Mipi 3aJI€KUTH BiJ] OPraHi30BaHOCTI CaMUX
Bi{CbKOBHX OpTraHiB JIep>KaBy.

Biticbk0BO-CITY’k00B1 TIPaBOBITHOCHHN MAFOTh HACTYIIHI XapaKTEPHI PHUCH:

1) 1i BiTHOCHHU € JIepKaBHO-TIPABOBUMH, OCKLITEKH BOHH B TIEPEBAXKHIIN Mipi
PETYIIOIOTECS HOpMaMH TTyOIiYHOTO TIpaBa (KOHCTHTYIIHHOTO, aMIHICTPaTHB-
HOTO, KPUMIHAIBHOTO, iH(OpPMALIHHOTO TOIIO) 1 B OUIBIIIA Mipi BUIbHI
BiJI TIPHBaTHO-TIPABOBOTO PETYJIIOBAHHS, Bil HOPM INPHBATHOTO (TPYIOBOTO)
mpaBa. /JlepkaBa, B 0co0i BIANOBIAHOI BIMCHKOBOI TOCamOBOi  OCOOM,
1 BIiCBKOBOCITY)KOOBEI[b 3HAXOSITHCS B JCPKABHO-TIPABOBHMX BIIHOCHHAX, SIKi
BCTAHOBITIOIOTh  OCOOJIMBI TpaBa 1 OOOB’SI3KM CTOPiH, IO 0a3yrOThCS
Ha MPUHIMII MANOPSIKYBaHHS, 1 SKi MalOTh OCOOJMBHI craryc. BilicbkoBo-
CITy>kOOBII BiIOYBaIOTh CITyOY JIMIIE JIeprKaBi;

2) Jnep)KaBHO-TIPaBOBI BITHOCHHM — Il OCOONMBI (CTaTycHi) IpaBoOBi
BIJIHOCHHHY, IO BU3HAYAIOTH CTaTyC BiHCHKOBOCTY>KOOBIIB. [luM BimHOCHHAM
MpUTAMaHHI BIJHOCHHU MAMOPAAKYBaHHA (32 TOCAJOI0 Ta 3a BIHCHKOBHM
3BaHHAM), & TOMY 1li BITHOCHHH YTBOPIOIOTECS B OTHOCTOPOHHBOMY IOPSIIKY,
TOOTO 3 BOJI JIep)KaBH, 3a OJHOYACHOI 3roJM TPOMaJSHMHA IPH YKIIaIaHHI
KOHTPaKTy, 4YH 3a peami3amii BH3HAYEHOTO TPOMAIAHHHY OOOB’SI3KY
(3a mpu30BOM);

3) BIHCHKOBO-CITY’)KOOBI BITHOCHMHM — II¢ BIaJHI Jep)KaBHO-IIPaBOBI
BITHOCHHU. «BNajHICTh» 3HAYUTH, IO BIHCHKOBOCITY)KOOBII HAIUISFOTHCS
MCBHUMHU  BJIQJHUMH  MOXUIMBOCTSAMH  JISATH, BYMHATH OpraHizariiHo-
PO3MOPSTYi Ta aIMIHICTPATUBHI 3aXOIH, aJIMiHICTPATHBHO-FOPUCIUKINNHI JTil
1 3aX0[M SK B CEpeAMHI BilCHKOBOI Oprasisailii, TaKk 1 IO BiJIHOIICHHIO
JI0 30BHIIIHIX Cy0’€KTIB NpaBa;

4) JepaBHO-CITY’»KOOBiI IMPABOBIIHOCUHM TMOB’SI3aHI 3 YIPABJIIHHIM
nepxapuoi  (myOsivuHOT) Tocamy, TOOTO BIMCHKOBOCIY)KOOBEIb — 3/IHCHIOE
(yHKIIi nepkaBU 1 BHPINIye BEMKE KOJO ACPXKABHHUX 3aBIaHb, OB’ S3aHMX
i3 3abesmeyeHHAM  Oesmekn 1 oOopoHm  nmepxkaBu.  Jma  1IpOTO
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BIHICEKOBOCITY>KOOBITI HAJIUISIOTHCSA  OCOOJIMBHME  JICP)KABHO-TIPABOBHMH  Ta
BJIA/THIMH MTOBHOBKEHHSIMU.

BojHouac, BiificbKOBOCITYKOO0BIII MalOTh OJTHAKOBI 3 IHIIMMH TPOMajIsTHAMU
npaBaMy; OOMEXEHHS IIPaB CIELiallbHO BCTaHOBJIOIOTHCS 3aKOHOMABLEM Y
BUTIaKaX, OOYMOBIICHHUX 3IMCHIOBAaHUMH BIHCHKOBOCIYKOOBIIME JIEpiKaB-
HUMH (QYHKIISIMA 1 BHPINIyBaHHMH HUMH 3aBIAHHSAMH. 3a3HaueHE BXOAWTH
B CHCTEMy NPHHIMIIB MPOQECciifHOi Iep:KaBHOI CITyOH, SKOIO € BiiCHKOBa
ciryx0a.

[IpemveroM BifiCEKOBOTO TMpaBa € BiliCBKOBO-CIY>)KOOBI — BiHOCHHH,
SKi BHHHMKAIOTh y 3B’S3Ky 3 OpraHi3ali€lo 1 (yHKI[IOHYBaHHSM BiiiCBKOBOT
cmyx6u. 1li BiTHOCHMHM MalOTh CKJIaJHHMI 1 KOMIUIEKCHHI Xapaktep. Bonu
PETYJIIOIOTECS HOPMaMH PI3HHX rajiy3eil npaBa: KOHCTHTYLIIHOTO, aqMiHICTpa-
THUBHOT'0, MD>KHApOJTHOTO, iH(pOPMAIIiifHOTO, TPYIOBOT'O TOLIO.

BinHOoCcHHM, 110 BUHHUKAIOTH Y BOEHHIH c(epi, peryIoroThesl BIHCHEKOBOBHM
TIPAaBOM, sIKE BKITFOUA€E B ce0e HOPMH PI3HHX raiy3eill IpaBa: aqMiHICTPaTHBHOTO,
KPUMIHAIIBHOTO, IMBLIFHOTO, iH(OPMAIIHHOTO, (hiHAHCOBOTO TOIIO. 3 OTIISIY
Ha 3a3HaucHe, BiiCHKOBE TPABO € KOMIUIEKCHAM TPaBOM, TOOTO, OKpIM aMiHi-
CTPaTHBHOI (YTPaBIIIHCHKOI) HOTO CYTHOCTI, BOHO Ma€ O3HAKH I i MDKTramy-
3€BOTO IpaBa.

3 ormamy Ha 3a3HadeHe BHIIE, NpoOiieMa (YHKIIOHYBaHHS BiHiCHKOBOTO
npaBa 1 po3MEe)KyBaHHS Y BIHCHKOBIH CiTy>KOl MPaBOBHX HOPM DI3HUX Taity3ei
npaBa Oyzie sIK 1 paHillle MPUTATyBaTH yBary yueHux. O4eBHIHO, IO 11l PaBOBi
HOpMH OyJyTh MIHATHCS BIANOBIAHMMH TPABOBUMH HOPMaMH BifiCBKOBOTO
3aKOHOJABCTBA, & L€ TOTpeOye CTBOPEHHS HOBOI MiJraiy3i UM HaBiTh Tairy3i
«BIIICPKOBOTO TIpaBa», a HacamIepel — 3alpoBaKEHHS B YKpaiHi cucTemMu
BIMICEKOBOI FOCTHIIIi, Ha SIKE Y KEPIBHUIITBA JIEP>KABH IMOKU-II0 TIOJITHYHOI BOJI
HeMae.
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4. Tlpo BHECEHHS 3MiH JIO JESIKHX 3aKOHOIABYMX aKTiB YKpaiHH LI0JO0
MePIIOYEPTOBUX 3aXOMiB i3 peOpMH OpraHiB MPOKYypaTypH: 3akOH YKpaiHu
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Bin 19.09.2019 p. Ne 113-1X. URL: https://zakon.rada.gov.ua/laws/show/113-
20#Text (nara 3BepHeHHs: 27.09.2025).

5. B Vkpaini 3apeectpoBano moHay 180 Tucsa BoeHHUx 3mounHiB — Odic
I'ernpokypopa. URL: https://unn.ua/news/v-ukraini-zareiestrovano-ponad-180-
tysiach-voiennykh-zlochyniv-ofis-henprokurora (1ata 3sepuensst: 27.09.2025).
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HIKYEMHICTb IPABOYHMHIB, BYNHEHHUX 3A YHACTIO
ABO HA KOPUCTbDb NIJCAHKHOIMHUX OCIb B YMOBAX
BOE€HHOI'O CTAHY

Kopoen C. O.
O0OKMOp PUOUHHUX HAYK, npoghecop,
8.0. 0008 'A3KU npe3udenmd,
Hayxoso-0ocnionuii incmumym nybniunoeo npasa
M. Kuis, Yxpaina

Panie My Byke IIPUAUISUIM yBary NpaBoOBUM HacJiZKam Jii 3akoHy YkpaiHu
«[Ipo caHkii», 30KpeMa NUTaHHSIM 3aCTOCYBaHHS B IOPSAKY aMiHICTpa-
TUBHOTO CYJOYMHCTBA TaKOi “‘KOH(ICKAIIIHHOT  CaHKIIi, IK CTSATHEHHS B JOXiJ
JIep)KaBH aKTHBIB, 10 HajekaTh (i3WuHIA abo IOpUIMYHIM 0co0i, a TaKoX
aKTHBIB, IIOJ0 SIKMX Taka 0co0a MOXE MPSAMO YH OIOCEPEAKOBAHO (depes
iHOMX Qi3MYHUX a00 FOPUAMYHMX OcCi0) BUMHATH Iii, TOTOXHI 32 3MICTOM
3OIMCHEHHIO TIpaBa po3nopsmkeHHs HumH [1]. [IpoTe caHkmiiiHa mMoOJiTHKA
HAILOI JIep)kaBH He OOMEKY€EThCS TAKAMH 3aXOJaMU: B YMOBaX BiHHM CaHKIi
MOXYTh OYTH BHKOPHCTaHi U 3aXHCTy IHTEPECiB MiOIPHEMCTB, 30KpeMa 5K
MiacTaBa HIKYEMHOCTI MPABOYMHIB BUMHEHHX 33 YYacTi0O abo Ha KOPHCTH
mizcaHkiiianx  oci6 [2]. Tlpu 1bOMy, B SIKOCTI NPHKIALy IIOB’S3aHOCTI
MEPCOHAIBHUX CAHKIIKA 3 TOCIOJAPCHKOI0 MiSUTbHICTIO, HAaBOIUTHCS PIlLICHHS
Kacarriiinoro rocmomapcekoro cyay y ckiami BepxosHoro Cymy 2020 poky
y chpaBi IIOZ0 BU3HAHHS HEIIHCHMM JIOTOBOPY SIK TaKoOro, IO CYMNEpeYHTh
myOniyHAM iHTEepecaMm 1 MyONiYHOMY IOpSAKY Y 3B’SI3Ky 3 THM, IO BiH
YKJIQICHUH B yMOBax caHKIii [3]. HeniificHiCTh TOTOBOPIB 3a y4acTio abo Ha
KOPUCTh MiJICAaHKLIHHUX oci0 BuUIuMBae 31 3Micty nocraHoBu Kalinery
MinictpiB Ykpainu Bix 3 6epe3ns 2022 p. Ne 187 «IIpo 3abe3nedeHHs 3axucTy
HaIllOHAJIFHUX IHTEpeCiB 3a MaliOyTHIMH MO30BaMHU Jep)kaBu YKpaiHa y 3B’SI3Ky
3 BilickkoBoO arpeciero Pociiicekoi ®Denepartii», myHKTOM 1 KOO OYyIIO
YCTaHOBJIEHO MOpaTopiii (3a00poHy) Ha BHKOHAHHS, y TOMY YHCIi B TPUMY-
COBOMY TIOpSAKY, TPOIIOBMX Ta IHIIMX 3000B’S3aHb, KpPEOUTOPaMH
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(cTaryBauamu) 3a SKUMH € pociiicbka (enepariist abo Taki 0coOU: TpOMaITHA
pd, KpiM THX, 10 MPOKUBAIOTH Ha TEPUTOPIi YKpaiHN HA 3aKOHHUX MiJCTaBaX;
IOpUIIMYHI 0COOH, CTBOPEHI Ta 3apeecTpOBaHi BiIIOBIIHO 10 3aKOHOABCTBA pd;
IOpUANYHI 0COOH, CTBOPEHI Ta 3apeecTpOBaHi BIAIIOBIAHO IO 3aKOHOIABCTBA
VYkpainu, KiHIEBUM OeHedilliapHUM BIACHUKOM, WIEHOM a00 yYaCHHUKOM
(akmioHEpoM), IO Ma€ YacTKy B CTaTyTHOMY Kamitaii 10 i OibIne BifCOTKIB,
sKoi € p¢h, rpoMagsHIH PP, KPiM TOTO, IO TIPOXKUBAE HA TEPUTOPii YKpalHu Ha
3aKOHHHMX TiJcTaBaX, a00 fopuaumdHa o0coba, CTBOpPEHa Ta 3apeecTpoBaHA
BITIOBITHO /10 3aKOHOAABCTBA pd); IOPUANYHI 0COOH, YTBOPEHI BiIMOBIIHO 10O
3aKOHOJIABCTBA 1HO3EMHOI Jep)KaBH, KIHIEBMM OeHedilliapHiM BJIACHHKOM,
YJIeHOM a00 YYacCHUKOM (aKIiOHEpOM), 1[0 Ma€ YacTKy B CTATyTHOMY KarliTaii
10 1 OibIIe BICOTKIB, AKUX € p(h, TpoMasIHUH pd, KPiM TOTO, 110 IPOKUBAE HA
TepuTOpii YKpaiHu Ha 3aKOHHUX ITiJICTaBax, ado IopuaAnYHa 0coda, CTBOpEHA Ta
3apeecTpoBaHa BIATOBIHO JI0 3aKOHOJABCTBA pd, — Yy BHIAJKy BHKOHAHHS
3000B’s13aHb TNepe]] HUMH 33 PAaxXyHOK KOIUTIB, Mepe0adyeHHX y NEep)KaBHOMY
oromxkeri. [Ipu pOMy, ITyHKTOM 2 YCTaHOBJIECHO, IO TIPABOYHMHU (y TOMY YHCII
JIOBIPEHOCTI), YKJIaJeHl 3 MOPYIICHHSIM MOpPAaTOpif0, BH3HAYCHOTO ITYHKTOM 1
i€l MOCTaHOBHM, y TOMY YHMCII SKIIO HHAMH IiepedadaeThcsl BiAMOBiTHE
BiUy)KeHHSI y MalOyTHhOMY, € HikdeMHUMH [4]. OKpiM BKa3aHOI MMOCTaHOBH
Kabinery MinicTpiB YkpaiHu, ska OXOIUTIOE He JIMIIE MiICAHKIIFHUX 0ci0, e €
OKpeMi 3aKOHO/IaBUl aKTH, HAIpUKIaz, 3akoH Ykpainu «IIpo wiHHI namnepu Ta
(OHIOBHMI PUHOK» (SKUM BCTaHOBJIEHO HIKYEMHICTh MPABOYMHIB MIOJ0
(hiHAHCOBHX 1HCTPYMEHTIB, BUMHEHHX MPOTATOM il B YKpaiHi BOEHHOTO CTaHy
3a y4acTro, BiJ iMEHI Ta/ab0 Ha KOPHUCTh OCIO, JIO SKUX 3aCTOCOBAHO CAHKIIi
BIINIOBITHO JI0 3aKOHOJIABCTBA IHIIUX JIepKaB (KpiM JepKaBU-arpecopa) Ta/ado
caHKIIl BignoBinHO 10 3akoHy Ykpainu «IIpo caHKmii», a TakoX MPaBOYMHU
IIOJTO IIHHKX TaTepiB, EMITEHTaMH SIKUX € Taki ocoOm) Ta 3akoH Ykpainu «IIpo
PUHKH KaIliTally Ta OpraHi3oBaHI TOBapHI pPHHKW» (AKAM BCTaHOBICHO
HIKYEMHICTh TIPaBOYHHIB, BYNHEHHX 32 YYACTIO, Bi iMeHi Ta/ab0 Ha KOPHCThH
0co0H, 10 SKOi 3aCTOCOBAHO CHEIiadbHI €KOHOMIUHI Ta iHIII OOMEXyBallbHI
3axomu BimmoBimHO A0 3akoHy Ykpainm «IIpo caHkmii», siKi mepegbavyaroTh
00OMEXKEHHS I0/I0 YKJIA/ICHHS Ta BUKOHAHHS JICPUBATHBHUX KOHTPAKTIB Ta/a00
MPaBOYMHIB 100 (HIHAHCOBHX IHCTPYMEHTIB).

Amnaii3 cynoBux pimeHb BepxoBHoro Cyay CBiIYHMTb, IIO B CYJOBIH
MPAKTUI OUTBIIE MArOTh MICIIC BHIIAJKH, SKi O€3MOCepeNHhO HE IOB’s3aHi
3 HIKYEMHICTIO TPaBOYMHIB i3 3a3HAYEHOI BHUILE MiJCTaBH, & CTOCYIOTBCS came
HE3aKOHHOCTI BHMOT 3a3HaueHuX oci0 (y 3B’S3Ky 3 UMM CyJ BHKIIIOYAE
MOJKIIHBICTh BU3HAHHSI 1 38JOBOJICHHS TAKUX BUMOT). [IpH4oMy B OCHOBHOMY Lie
CTOCYEThCSl TPOLIOBHX BHUMOI B TIPOLEHYpi OaHKPYTCTBAa THUX KpPEOHUTOPIB,
AKi € ocobamm, BH3Ha4eHMMH y TocTaHoBI KabiHery MiHicTpiB Ykpainu
Bim 3 Oepesnst 2022 p. Ne 187, 30kpema, OPUIMYHHUMH OCOOAMH, SIKHX
CTBOPEHOIO Ta 3apPEECTPOBAHOIO BIATIOBIIHO O 3aKOHOJABCTBA POCIHCHKOI
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(henepauii (Hanpuknan, nocranoBa Bepxosaoro Cyny Bin 30 TpaBust 2023 poky
y cnopaBi Ne925/1248/21), a TakoX TO30BHUX BHUMOTI TMPO CTSTHEHHS
3a00proBaHOCTI 3a JOTOBOPOM, IIPeJT IBIICHUX TAKUMH CYO’€KTaMH (HaIpUKIIa,
nocraHoBun  BepxoBHoro Cymy Big9cepmust 2023 poky y  cmpasi
Ne 922/1589/22, Bin 8 muctomama 2023 poky 'y cmpaBi  Ne 915/18/23,
Bin 21 nucromana 2023 poky y cripasi Ne 910/14552/22).

BomHouac MaroTh MicCIle CYAOBi CIpaBH, B SIKHX O€3MOCEPEIHBO 3p00IeHO
BHCHOBOK TPO HIKYEMHICTh BUMHEHOTO MPABOYMHY 13 BUIIE3a3HAYCHUX ITi/ICTaB.
Tak, HanpUKIIam, B OAHIH 31 CIpaB, B AKil JepKaBHHUI peecTpaTop OCKapKyBaB
pitreHHss MiH’IOCTY TIpO NPHIIMHEHHS JOCTYNy IO €IMHOTO Jep)KaBHOTO
peECTPY FOPUAMYHHX 0Ci0, (I3MYHUX OCIO-TIANPHEMINB Ta TPOMAICHKUX
(hopmyBanp, Bepxosuuii Cyx 3a3HaumMB, 1110 a) 3aCTOCYBAHHS CAHKIIIi Y BUIJISII
OJIOKYBaHHSI aKTUBIB TIOIIMPIOETECS HA OyIb-fIKe MaiHO (aKTHBH), IO
niepeOyBae y BOJIOJIHHI YW PO3NOPSPKEHHI MiJICAHKIIHHOI 0COOH, He3aJIe)kKHO
BiJl TOTO, UM 3HAXOIWUThCS MAaifHO (aKTWBH) B YKpaiHi; 0)3MiHH KiHIICBOTO
OeHediriapHOTO BIIACHHKA FOPUAMIHOI 0COOH, 3apeecTpOBaHOl B YKpaiHi Ui 3a
KOpJIOHOM, 3 TiJCaHKIIIHOI 0cOOM Mae O3HAaKU OOXOMy CaHKIIil, a MMPaBOYXH,
CIpsIMOBaHWH HA OOXiI CaHKIH, € HIKYEMHHM 3 IIJICTaBH MOpPYIICHHS
MyOJIYHOTO TOpSANKY YKpaiHu; B) IEp)KaBHHH DPEECTPaTop Mae BiIMOBHTH
y TIPOBENEHHI TAaKOi peecTparii, OCKUTBKH Ie MOPYIIye MyOMiYHMI MOPSIOK,
HaBITh SIKIIO (DaKT BiUy)KEHHsI aKTHBIB 3aCBiYEHHI JOKYMEHTOM iHO3EMHOI
JCp)KaBH  Ta  3apEECTPOBAHUIM  TaM; PEECTpallisi HOBOIO  KiHIICBOTO
OeHedilliapHOrO0 BIIACHUKA FOPUIMYHOI OCOOM 32 KOPIOHOM HE O3Hadae
ABTOMAaTHYHOTO BU3HAHHS 1IbOTO (akTy B YKpaiHi; T') Xoua y cTarTi 28 3aKkoHy
Ne 755-1V cranom Ha MOMEHT BHeceHHsI 3MiH 710 €JIP He Oyito psamoi nijcTaBu
JUISL BIIMOBH Y JIep>KaBHil peecTparii 4yepe3 3aCTOCyBaHHsI CaHKIIIH, epKaBHUN
peecTparop MaB KepyBaTHCS MiJCTABOIO "CYIEpPEYHICTh NTOKYMEHTIB BHMOTaM
Koncrurymii Ta 3akoHIB YKpaiHu" (IyHKT 5 4aCTHHU Tepmioi cTarTi 28 3akoHy
Ne 755-1V), mposiBuBIIM pO3yMHY 0Oa4HICTh 1 MEPEBIPUBIIA BiIOMOCTI
B [EpKaBHUX peecTpax Ta IHIMX OQIimiHHMX pecypcax. 3 ormiay Ha Iie
Bepxosauii Cyp 3p00HB BICHOBOK, IO CAHKIIIl Y BUIVISI OJIOKYBaHHS aKTHBIB,
3aCTOCOBaHI JI0 0COOH, YHEMOXKIIMBIFOBATM 3MiHYy KIHIIEBOTO OeHediliapHOTo
BJaCHMKA TOBAPHUCTB, a MPABOYMHHM, CIPSIMOBaHI Ha OOXia CaHKIIi,
€ HikuemHumu 3a crarrero 228 1K Vkpainu (mocranoBa Bepxosroro Cymy
Bin 26 TpaBHs 2025 poky y cripaei Ne 160/1038/24).

OTmxe, TIPaBOYMHY, CHPSIMOBaHI Ha 00Xix caHKWiH abo iHIMX 3a00pOH,
BCTAHOBJICHMX TOCTaHOBOK KabOinery MinicTpiB VYkpainu Bin 3 Oepe3Hs
2022 p. Ne 187, € HIKYEMHMMH 3 MIACTaB IOPYLIEHHS ITyONYHOTO IOPSAKY
Ykpainn.

B mpoaHanmizoBaHMX HAMH CYIOBHX CIpaBaX BHMOIa IIpO BH3HaHHS
MPAaBOYMHY HIKYEMHHH 13 BUIIIE3a3HAYCHUX ITiICTAaB HE BUCTYIIaJa CaMOCTIHUM
croco0oM 3axucTy. B IpbOMy KOHTEKCTI 3TiTHO 13 NPaBOBUM BHCHOBKOM

74



BepxoBnoro Cysy, BUSHaHHS HIKYEMHOTO MPaBOYHHY HEAIMCHUM 32 BUMOTOIO
HOTO CTOPOHH HE € HAICKHUM CIIOCOOOM 3aXHCTY IpaB, OCKUIBKH HE MPU3BE/IE
JI0 peaJbHOTO BIJHOBJICHHS IOPYIICHWX IIpaB MO3MBaya, a/pKe HIKYEMHHUH
NPaBOYMH € HEMIMCHUM y CHJIy 3aKOHY. 3a HasBHOCTI CHOPY IOAO IPaBOBUX
HACTIAKIB HEAICHOrO TIPaBOYMHY, OJHA 31 CTOPiH SKOTO UM IHIIA
3aiHTepecoBaHa 0coba BBakKae HOr0 HIKYEMHHUM, CYI ITIEpeBips€ BiIMOBIMHI
JOBOAM Ta B MOTHMBYBAIBHIA YACTHHI CYZOBOTO pIIIeHHS, 3aCTOCYBAaBIIH
BIATIOBIHI TIOMOKEHHS HOPM MarepiajbHOTO TIpaBa, IIATBEPIKYE HUH
CIPOCTOBY€E OOCTaBMHY HIKYEMHOCTI NMpaBounHY (mocraHoBa Bemukoi Ilamatn
BepxosHoro Cymy Bim4uepBus 2019 poky y cmpasi Ne 916/3156/17).
BojHOYac cTOCOBHO HiK4YeMHHX TpaBourHIB BepxoBHuit Cya Takoxk 3ayBakuB,
II0 BHU3HAHHS CYJIOM IIPaBOYMHY HEOIHCHUM HE BHUMAraeTbCs y 3B’SI3KY
3 BCTAHOBJICHHSIM HOTO HIKYEMHOCTI Oe3mocepeTHbo 3akoHoM. [Ipu 1iboMy, cyn
TaKoXX 3000B’S3aHMI 32 BJIACHOKI IHIIIATUBOK 3aCTOCYBATH HACITIIKH
HEJIHCHOCTI HIKYEMHOTO JIOTOBOpPY, IO BPETYJIHOBAHO YACTHHOIO II'SITOIO
cratti 216 LK Vkpainn (mocraHoBu Bepxosaoro Cyamy Bin 15 Gepesns
2018 poxy y cmopasi Ne 616/137/16-1, Bim 9 rpymas 2019 poky y crmpasi
Ne 524/5152/15-).

3 BWINEHABEACHOTO BHILUIMBAE, IO HE3AISKHO BiJ MPEIAMETY IO30BY
B KOHKpETHIH CIpaBi, CyaA (K IMBLUIFHOI, TOCIONApPCHKOi, TaK W aaMiHicTpa-
TUBHOI FOPUCIHKINT) 3000B’s3aHMN 3 BIACHOI IHIIIATMBH [aTH OLIHKY
HIKYEMHOCTI TPaBOYHMHY, OOCTAaBUHM BYMHEHHsS Ta/ab0 BHKOHAHHS SIKOTO
BXOJIATh B NpPEIMET JOKa3yBaHHs TP PO3IIISII TaKol CIPaBU Ta CTOCYOTBHCS
00X0/1y caHKIiif a00 1HIMX BHIIEBKA3aHUX 3a00POH.
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AIMIHICTPATUBHO-ITPABOBI BIJHOCHUHHU MIHICTEPCTBA
IOCTHUIIIl YKPATHHA YV COEPI OXOPOHM ITPAB JIIOJIUHUA:
CYTHICTb TA OCOBJIHUBOCTI

Kpacnorop O. B.
KaHOUOam 10puOUdHUX HAYK, NPUBAMHUL HOMAPLyC
M. Yepnicis, Yrpaina

AIMIHICTPaTUBHO-TIPaBOBI BIMHOCHHH € (DyHIAMEHTOM (YHKITIOHyBaHHS
BUKOHABYOI BIA[H, peayii3amlii JepykaBHOI TMOJITHKA Ta B3aEMOIIl Jep)KaBH
3 rpoMangHMHOM. Yepe3 Ii BITHOCHHH 3IIHCHIOETBCS aJMIHICTPATHBHE
peryimoBaHHs B pi3HHX cepax. BaromicTs Ta ocobnmBe 3HaYEHHS aAMiHICTpa-
TUBHO-TIPABOBUX BIMHOCHH Y 3a0€3MCUCHHI MpaB 1 CBOOOJ JIFOAWHH, IIiI-
KPECIIOETBCSl THM, [0 BOHW: BH3HAYAIOTh IPOLIEIYPH 3BEPHEHHS 10 OpraHiB
JICpXKaBHOI ~ BNIaJM; PETyJIIOIOTh HANAHHSA  aJMIHICTPAaTHBHHX  TIOCIHYT;
3a0e3MeyyroTh MEXaHi3MH OCKap)KEHHS! HE3aKOHHHX pIllleHb OpraHiB BIIaJIH;
€ TIPAaBOBOIO OCHOBOIO TSI CYJIOBOTO 3aXHCTY TOIIIO.

MiHiCTepCTBO FOCTHUIIT YKpaiH!, BUKOHYIOUH MOKJIaICHI Ha HBOTO 3aBJIaHHI
Ta (pyHKII{, BCTyIae B aIMiHICTPATHBHO-TIPABOBI BiIHOCHHH y C(epi OXOPOHH
MpaB JIOJMHY 3 IHIIAMH YYaCHUKAMH, SIKi HaOYyBalOTh TAKWUX CIICHH(PIYHIX
O3HaK, SIK BIIAJIHUH, ajle IPABO3aXHUCHHUI XapaKTep; BUCOKUH PIBEHb IOPUIIIHOT
BIATIOBINAIBHOCTI Ta TPO30POCTi; MDKTaTy3eBy Ta MDKHAPOIHY IHTETPaIlifo.
i ocobnMBOCTI MiAKPECTIOITh POk MiH'I0CTy HE JIHIIE 5K aaMiHICTpaTopa,
a SIK rapaHTta peajizamii KOHCTUTYI[IHHOTO TNpPUHIMITY BEPXOBEHCTBA IIpaBa
Ta 3aXUCTY MpPaB JIFOMHU B Y KpaiHi.

AJIMIHICTPAaTHBHO-TIPABOBI ~ BIIHOCHHH, M0 BHUHHUKAIOTH Y MisUIGHOCTI
MiHictepcTBa 1ocTunii Ykpainu y chepi 0XOpOHH MpaB JIIOIMHK, MAlOTh HU3KY
crienMiYHUX O3HAK, SIKi BIIPI3HAIOTH IX BiJ 3arajbHUX aJMIHICTPaTHBHUX
npaBoBiHOCHH y cepi myOsiyHoro ynpasiinHs. Lli BiqHOCHHM € TpaBOBOIO
(opmoro pearmizarlii Jep>kaBHOI MONITHUKH IOAO 3a0e3MeveHHs, JTOTPUMAaHHS
Ta 3aXHCTY TNPaB JIFOIHHH.

Crig 3a3Ha9YWTH, IO AIMIHICTPATHBHO-TIPABOBHM BiHOCHHaM MiH 1ocTa
y cdepi OXOpOHH TIPaB JIFOIMHU PUTaMaHHI TaKi 0COOJIMBOCTI, a caMe:

76



1) myOniyHO-BiasHMI Xapakrep, A€ MIHICTEpCTBO FOCTUILIT 3aBXKIN
BUCTYIIA€ SK Cy0’€KT BJIAJIHUX MOBHOBaXCHb, TOOTO MAa€ OpraHizaIliiiHo-
NpaBoOBY TiepeBary Haj IHIIOID CTOPOHOIO (TPOMAISHUHOM, FOPUIIMTYHOIO
ocoboro Tomro). Lle 3ymMoBmIOE CyOOpAMHAIIMHY MOJENh BITHOCHH — Xapakx-
TEepHY O3HAKY aJIMiHICTPATUBHOTO TIpaBa;

2) paBo3axucHa copsiMoBaHicTh. Ha BifMiHy Bim 3aranbHO3aMiHICTpa-
TUBHUX (DYHKIIH, ITi BITHOCHHM IPSIMO CIIPSAMOBaHI Ha OXOPOHY TpaB i cBOOO
JMIOMUHW. BOHM BKIIIOWAlOTH: peamizalliio IMpaBa HA 3BEPHEHHS; IOCTYI JO
my6miunoi iH(opMarii; KOOpAWHAIIIO MPABOBOI JOTTIOMOTH; BUKOHAHHS PIIlICHb
€CIIT; mpaBONpOCBITHUIILKOI qisTbHOCTI HaceaeHHs. ToOTO BOHU Opi€HTOBaHI
Ha JIIO/IMHY SIK UEHTPAJIbHY IIHHICTh Aep)kaBHOI nomituku (ct. 3 KoHcrurymil
VYkpainu);

3) KOMIUIEKCHHUH MPaBOBU XapakTep (MKraay3eBHi), OCKIIBKH IepeTHHA-
IOTBCS 3 IOPUCAMKINIEI0 MDKHAPOJHOTO TpaBa (y YacTHHI BUKOHAHHS DillleHb
€BpOIICICEKOTO CyAy 3 IpaB JIOAWHN), NUBUIBHOTO Tporecy (IpH MpaBOBil
Jonomo3i), iHpopMariifHoro mpaBa (y YaCTHHI JOCTYIy IO BiIKPUTHX
peecTpiB);

4) TpeBeHTHBHHMI Ta TapaHTIMHUHA 3MICT, [0 BHUPAXKAETHCS B TOMY, IO
Garato ¢yHkuiii MiHicTepcTBa IOCTHIII HE JMIIE PEaryloTh Ha MOPYIICHHS,
a ¥ 3amobiraroTh iM: 3OIMCHIOE eKCIIEPTU3Y aKTiB 3aKOHOJABCTBA Ta iX MPOEKTIB
Ha BIJMOBIIHICTh TOJIOKEHHAM IIOZO 3aXMCTy IPaB JIIOJUHH, MOJIOKEHHIM
KoHBeHIIiT Mpo 3aXUCT TpaB JIFOMHH 1 OCHOBOIIOJIOXKHHUX CBOOO Ta MPAKTHII
€BpONEHCHKOro Cyly 3 TpaB JIIOIMHU; HaJaHHS pO3’sCHEHb 3aKOHOJ/IABCTBA,
MPOBO/ISIYM  TIPABONPOCBITHUIIBKY JIISUTBHICTB; PO3pOOKa CTaHAapTiB IpaBo-
3axucry. lle BMBOAMTH BiTHOCMHM 3a MeXi (OPMaJIGHOTO aaMiHICTpYBaHHS
Ta Hajae M IPOQLTaKTUIHO-TAPAHTIHOTO XapaKTepy;

5) oOpaHHA Opi€HTHpPY y CBOill MISUTPHOCTI HA MDKHApOIHI CTaHIAPTH.
MiHicTepcTBO  focTHIIl YKpaiHM 3[IIMCHIOE — aJanTamilo  YKpaiHCHKOTO
3aKOHOJABCTBA [I0 MDKHApOIHHX 3000B’S3aHb, 30KpeMa 10: €BPONEHCHKOI
KoHBeHIII 3 mpaB momuHd (KoHBeHIiS Mpo 3axWCT MpaB JIIOAWHH
1 OCHOBOIIOJNIOXKHKX cBOOOA, 1950), MiKHAPOAHOTO MAKTy MPO TPOMAIIHCHKI
i moniTnuHi npaBa (MDKHApOJHUIA MaKT PO TPOMAISHCHKI 1 TIOJITHYHI NpaBa,
1966), KouBeHiii mpoTH KaTyBaHb Ta IHIIMX >KOPCTOKHX, HEOJICHKUX a00
TaKMX, IO MPUHIKYIOTH T1HICTh, BUIB MIOBOPKEHHS 1 okapaHHs (KoHBeHIIist
NPOTH KaTyBaHb Ta IHIIMX YXOPCTOKHX, HEJIOJCHKUX a00 TaKUX, IO MPHHH-
JKYIOTh TiHICTh, BUJIIB MOBOJDKEHHS 1 MokapaHHs, 1992), pexomennaniii Panu
€ponu, OOH To110;

6) HasBHICTH CICHIATHPHUX MEXaHI3MIB peai3amii, sSKi KOOPIHHYIOTHCI
abo amMIHICTPYIOThC MIH'IOCTOM: 3aTBEPIDKYye HOPMATHBHO-TIPABOBI aKTH
3 muTaHb (QYHKIIOHYBaHHS CHCTEMH HaJaHHA O30IUIaTHOI TIPaBHHYOL
JIOTIOMOTH;, KoopAnHye BukoHaHH pimens €CIII €Bpomeiicskoro cyay 3 pas
JIONMHM Yy CHpaBax TPOTH YKpaiHW;, OPraHi3oBye IOCTYN IO TIPaBOBOL
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iHpopMarii dwepe3 BIIKPUTI pEECTpH; 3IIHCHIOE peecTpalifo Cy0’eKTiB
IyOJIi9HOTO KOHTPOJIO (MOJIITHYHUX NapTii, TPOMaChKHX OpraHi3alliif Tomo);

7) myOsiyHa MiA3BITHICTD, OCKUIBKH Yy chepl OXOPOHH IpaB JIFOJUHU YHHHE
3aKOHOAABCTO Ta TOCTIHHHUN TPOMAJICHKHI KOHTPOJIb 3000B’s13ye MiHICTEpCTBO:
MyOJNIKyBaTH 3BiTH; pearyBaTd Ha 3allUTH Ta 3BEpPHEHHS, 3a0e3medyBaTd
TIPO30PICTh ISUTFHOCTI Yepe3 BIAKPHTI AaHi.

OTxe, aaMiHICTPaTUBHO-TIPABOBI BIMHOCHHH y cdepi nisutbHOCTI MiHic-
TepcTBa IOCTUINI YKpaiHM IIOAO OXOPOHH TIpaB JIOAWHHU CTaHOBJIATH
0COONMBHI PI3HOBHA ITyOJIIYHO-TIPABOBHX BIHOCHH, IO TIOE€AHYIOTH BIIAIHUNA
Ta TpPaBO3aXHCHHIl XapakTep. IX 3HaueHHs monArac y 3abe3ledeHHi Mpolie-
JIyPHOTO JIOCTYIy TPOMaJsIH J0 OpraHiB JEpKaBHOI BIIAIH, HAJIaHHI aaMiHi-
CTPaTUBHUX IIOCIYT, peali3allii MeXaHi3MiB OCKap)KEHHS! HE3aKOHHUX DIllleHb,
a TaKo)X TapaHTyBaHHI CymoBoro 3axucry. Crernumgika 1ux BiJHOCHH BHSIBII-
€TbCSl 'y IXHIM TNpaBO3aXUCHIA CHPSIMOBAHOCTI, MDKraiy3eBi iHTerparii,
opieHTaii Ha MDKHAPOIHI CTAaHAAPTH Ta HASBHOCTI MPEBEHTHBHO-TapaHTIHHIX
(dyskmid. OcobnauBy POk BiMIrparoTh CIiCHialibHI MEXaHI3MHU peaizaliii, mo
KOOPIMHYIOThCSI MiH T0CTOM, 30KpeMa y cepi IpaBHUUOI JOTIOMOTH, OCTYITY
JIo TIpaBoBOi iH(opMmartii Ta BukoHaHHA pimens CCIJI. BaxmiBoro 03HAKOIO €
my0OJIiYHa MiA3BITHICTD Ta MPO30PICTh AiSNIBHOCTI MiHICTEpCTBa, 110 3abe3mneuye
OajmaHC MDK BIAJHAMH TIOBHOBXCHHAMH I KOHCTHUTYLIHHAM IPUHIAIIOM
BepXoBeHcTBa mpaBa. OTiKe, aJMIHICTPaTHBHO-TIPaBOBI BiHOCUHU MiH’tOCTY
y cdepi OXOpPOHH TpaB JIOAWHHM BUCTYMAIOTh HE JIHIIE (OPMOIO peasizariii
JIEpPYKAaBHOT TIOJIITHKY, alle i KIIFOYOBHUM IPABOBUM IHCTPYMEHTOM 3aXHCTy NpaB
1 cBOOOT JIFOMUHU B Y KpaiHi.
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IUBLIBHO-TIPABOBA BIAIIOBIJTAJBHICTS 3A IIKOY,
3ABJIAHY INAIIEHTY BHACJIIJIOK BUKOPUCTAHHSI CUCTEM
IITYYHOI'O IHTEJEKTY ITIJI YAC HAJJAHHSA
MEJAYHOI JIOIOMOT'"

Kpymensannbka I'. JIL.
KaHOUuOam 1opuoudHUX Hayx, OOyeHm,
cmapwiuil HayKo8ull cniepodImHUK Gi00LILY
MIHCHAPOOHO20 NPUBAMHO20 NPABA,
Hayxoso-0ocnionuti incmumym npueamno2o npaea i niOnpuEMHUYmMsed
imeni @. I'. Bypuaxa HayionaneHoi akademii npagosux Hayk Yxpainu
M. Kuis, Yxpaina

BrpoBamkennas mepemoBux cucteM mTydHoro iHtenekty (D) y cdepy
OXOpOHH 3JI0pOB’s TpaHc(hopMye JaHmmapT HaJaHHS MEAWYHOI JOMOMOTH.
VYV Biniii KHM31 NMpO MITYYHHH iHTENEKT €Bpomeicbka KOMICIS HPOTHO3YE,
mo I 3MiHWTH Hallle >KUTTS, MOKpalytoun cdepy OXopoHH 370poB’st [1].
3okpema, KoHIlenis po3BUTKY IITYYHOTO iHTENEKTY B YKpaiHi, 3aTBepKEHA
posnopskeHnsiM  KaOinery MinictpiB Ykpainu Bix 2 rpyass 2020 poky
Ne 1556-p, Busnawae Il sk opraHizoBaHy CyKymHICTB iH(oOpMamiifHuX
TEXHOJIOTH, 13 3aCTOCYBAaHHSM SIKOT MO>KIIMBO BUKOHYBATH CKJIa[JHI KOMIUIEKCHI
3aBJaHHS IIUIIXOM BHKOPHCTAaHHS CHUCTEMHM HAayKOBHUX METOB JOCIHIDKEHB
i anroputMiB 00poOKH iH(pOpMarlii, OTpuMaHOi abo CaMOCTIHHO CTBOPEHOI
i yac poOOTH, a TAKOXK CTBOPIOBATH Ta BUKOPUCTOBYBATH BIIacHI 0a3u 3HaHb,
MO MPUHHATTS PillieHb, ATOPUTMA POOOTH 3 iH(POPMAIIIEI0 Ta BU3HAYATH
CIIOCOOH JIOCSTHEHHS TIOCTABJICHUX 3aBJIaHb.

Bxxe 3apa3 LI 3acTocoByeTbcss He JHMIIE y HAYKOBUX JOCIIIDKECHHSX,
ane ¥ Oe3mocepeHRO B KITiHIYHIA mpakTuri. 3okpema cucremu LI Bukopuc-
TOBYIOThCS TSI TIAaTHOCTHYHOI iHTeprperamii 300pakeHb B OQTaIBMOJIOTI,
JIEpMaToJIorii, TacTPOSHTEPOJIOrii, aHATOMIYHIA maToyorii Ta pajioJorii;
JUIsl IHTEpIIpeTallii CUTHAIIB, OTPUMAaHUX BiJ] €IEKTPOHHUX MPUCTPOIB, Ta MOJIe-
KyJAPHHUX JaHUX (T€HETHUKH, OHKOMapKepiB, OLJIKOBUX CTPYKTYP Ta MEANYHUX
3aMICiB B «iCTOpIii XBOPOOWM»); sl PO3POOKH BAaKIMH Ta JIKIiB; NS OPOTHO-
3yBaHHs OOCSTYy JOCTYIly JO MEOUYHHMX 3aKjajiB, PH3UKY YCKIIaJHEHb
y TOCHITaIi30BaHMX TMAIl€HTIB, MOTEHMIHHOI TOCHiTaNi3alli, MOTEeHLIiIHO
CepHO3HMX YCKIIATHEHb; IS TOYHIMIO! Kiach]iKalli 3aXBOpIOBaHb; y poOOTH-
30BaHiit xipyprii [2]. OnHak He 3Baxkarouu Ha OararooOitpttoumnii notengian 111
y chepi HaTaHHA MEANYHOI JIOTIOMOTH, CIIPABEIMBO BHHUKAIOTH TIOOOIOBAHHS
o/10 3a0e3nedeHHst Oe3neky nanieHTiB npu BukoprcTanHi L1, a Takox pr3uKy
3aBIaHHS IIKOIM 3/I0POB’I0 TAIliEHTa BHACHIIOK IomymieHnx cucremoro I
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MOMWJIOK Y JIIarHOCTHIYi, JIKyBaHHI Ta MPO(iIaKTHIIl 3aXBOPIOBaHb. Y 3B’SI3KY
i3 UM TIOCTAa€ MUTAHHS, XTO Ta y SIKOMY 00cs3i OyJie HECTH BiATIOBIJAIBHICTh
3a TaKy IIKOXIY, OCKUIBKM KOJIO OCi0, 3aJydeHMX 10 HaJaHHS MEIMYHOI
JIOTIOMOTH 3 BHKOpUcTaHHSM cucteM LI Mo)ke BKIIOYATH MEIMYHUX IIPalliB-
HUKIB, MEIIITYHI 3aKJIa1IH, a TAKOXK po3poOHuKiB crcteM LI

Ockinpku cepa IETKTHOI BiATIOBINATBHOCTI 32 IIKOMY, 3aBHaHY BHKO-
puctanesM cucteM I mig wac HamaHHS MEAWYHOI JOTIOMOTH 3HAXOIUTHCS
Ha TMIOYaTKOBOMY €Talli CBOTO CTaHOBJICHHS, JIOTIYHO IPYHTYBaTUCS HA 3aralib-
HUX TIPUHINIIAX ACTIKTHOTO mpaBa. Tak, sk Bim3Hadae 1O. I1. Bypwuio, 3aramsaa
MeTa JISITKTHOTO IpaBa 3BOAUTHCS 10 TyXe MPOCTOi ifiel: ImKoma abo 30UTKH,
3aB/iaHi 0co0l1 iHIIOI 0CcO00I0, MalOTh OYTH BimlIKomoBaHi. JIOKM i JEMKTHI
BiIHOCHHHU CTOCYIOThCS (DI3MUHUX Ta IOPHAWYHMX OCIO, Liel MPUHIMI MPaIfoe
JoctatHeo Jo0pe. OnmHak HacTae dyac, KOJM IIKO/IAa MOXKE OYTH 3aBlaHa
IHTEJIEKTYIbHUMU Cy0’€KTaMM, SIKI HE € Hi (I3UYHUMH, Hi IOPHANYHUMHA
ocobamu. BueHMMHM HaBITP JOCHIIDKYETBCSA BapiaHT HAJUJICHHA IIPaBO-
cy0’ekTHiCTIO aBTOHOMHUX cucteM LIII, ockimbku pearizartist miel paTuKaIbHOL
inei Hamana 6 aBToHoMHMM cuctemam IIII mpaBoBHil cTaTyc «eneKTpOHHMX
ociby», MomiOHMI O CTaTycy IOPHAMYHMX 0Ci0, a BIQMOBIZHO 1 MOMIIHBICTH
HECTH TIpsIMy BiINOBINANBHICTH 3a IIKOAY, SIKa MOXKe OyTH 3aBmaHa ix
BUKOpUCTaHHSIM [3, c. 6]. BogHowac Ha ChOTONHINIHINA NOEHB Bce mIe He
3pO3yMiJIO, SIKUM YHHOM 3aCTOCOBYBAaTH TPaJMI[HHI IpaBmiia JAENIKTHOT
BIAMOBINAILHOCTI 0 BHHUKHEHHS IIMBUIBHO-TIPABOBOI  BIIIOBITAIBHOCTI
3a KoMy, 3aBaaHy cucremamu IIII, y ToMy 4mcii mig yac HaJaHHS MEAUYHOT
JIOTIOMOTH.

Ockinbky B YKpaiHi BiICYTHE NPaBOBE PETYJIIOBAHHS IOPUIMYHOI BIATIOBI-
JIAJBHOCTI 3a 1Koy, 3aBaaHy cucremamu 1111, 3 ormsimy Ha oOpaHumii Hamroro
JIEPXKABOIO €BPOTICHCHKUI BEKTOP PO3BUTKY, JOLIIBHO 3BEPHYTHCS 10 PEryiisi-
TUBHOTO gocBimy €C B nocmimpkyBaHili cdepi. AIDke OCTaHHIM YacoM
€pporeiiceka Komicis Ta [TapaaMeHT 3 METOIO JIOTIOBHEHHS iICHYFOUHX TPaBO-
BUX DEXNMIB IMBLTGHOI BiIMOBIHATFHOCTI MOKIATA BarOMHX 3YCWIIb IS
PO3pOOKH KOHKPETHHX IIPABHJ IIOJIO BiQIIOBINATBGHOCTI 32 IIKOAY, 3aBOAaHY
cucremamu 111

3okpema y BepecHi 2022 poky €Bporeiichka KOMICIsS 3amporoHyBajia Bl
JupextuBn €C: JlupekTuBy NMpo BiINOBIAANBHICTE 32 JAe(eKTHI MPOAyKTH [4]
ta JlupekTMBY 100  ajanTamii NpaBWJ  HEJOTOBIPHOI  IMBUIBHOL
BiznosigansHocTi Jo I (Jupextra npo BixnosinambHicTs 3a 11I) [5]. Xoua
JlupekTuBa TpO BiANOBiNANBHICTE 32 AE(EKTHI NPOAYKTH B IIEpIIy HYepry
crpsiMOBaHa Ha 3a0e3MeYeHHsT CUCTeMU KoMIieHcatlii Ha piBHI €C momsM, sKi
oTpuMany (Qi3WYHI TpaBMH a0O TTOMIKOMKEHHS MalfHa BHACTINOK NEQEKTHHX
MIPOYKTiB, METOIO JIMPEKTHBH TIPO BiATIOBINANBHICTE 32 INTYYHUI IHTEIEKT €
BUPIIICHHS, Cepel] 1HIIOTOo, MMTaHHSA MPO Te, IO YMHHI HaI[iOHABHI IMpaBHiIa
BIATIOBINAIBHOCTI, 30KpeMa, 3aCHOBaHI Ha BHHI, HE MOXXYTh 3aCTOCOBYBAaTHCS
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UL PO3DIIAY TPETCH3IH IM0J0 BIANOBINANBHOCTI 3a INKOJY, 3aBIaHY
nponaykTamu Ta mocmyramu Ha ©0a3i LI L[i 3ampomonoBani JlupekTuBH
NPUHHATI y pO3pi3i MOJNOXKEHbp 3aKOHY NP0 INTYYHUH IHTENEKT, sSIKUH HaOyB
9rHHOCTI BIITKY 2024 poKy, 3 METOIO 3a0e31eUeHHs OC3MEeKN Ta BiIIOBIIHOCTI
cucreM LI ynHHOMY 3aKOHOABCTBY PO OCHOBHI mpasa Ta 1iHHocTi €C. [Ipn
oMy y 3akoHi mpo 111 BusnaueHo, mo cucremu LI 3 BUCOKNM pU3HKOM, Taki
SK MeIM4YHe Tporpamue 3adesneueHHs Ha ocHOBi LI a6o cucremu 1L, mio
BUKOPHCTOBYIOThCS IS IiIO0OPY MEPCOHANy, IMOBHHHI BIIIOBIZATH CYyBOPHM
BHUMOTaM, BKJIIOYAIOYM CHCTEMH 3HIDKEHHS PH3WKIB, BHCOKY SKICTh HaOOpiB
JIAHUX, YITKy iH(QOpMAIil0 MpPO KOPHCTYBayiB, JIIOJCBKMH HArjIsA TOLIO.
VY 3B’sA3Ky 13 IIMM BUMaraetbcsi, 00 kopucryBaui cuctem I 3 Bucokum
PH3UKOM TPOBOWIIM OLIHKY BIUIMBY Ha OCHOBHI IpaBa TpoMajsH (Y HaloMmy
BHIAJIKy — natieHTiB) [6].

VY 3B’S3Ky i3 IIMM HAyKOBISIMH TOPYLIYETHCS MHTAHHS IPO TaK 3BaHY
THCTUTYIIIHY BiAMOBINATBHICTE JIIKapiB Ta MEOWYHUX 3aKJIAMB 32 BHKOPHC-
tanHsa cucreM LI npu HagaHHI MPaBOBOI TOMOMOTH, BHACIIIOK 3aCTOCYBaHHS
sIKO1 HHeTHCsI TpO JBiI OCHOBHI TEOpii MPsIMOi BiIMOBIMATIBHOCTI: 3a Hendamy
OLIIHKY BIUIMBY/YTpUMaHHS Ta 3a HexOanuii Harssaa 3a cucremoro 11, Omaak
TaKU{ MiAXig He TO030aBICHWI HEJOMIKIB, a/pke JIKap UM MEIMYHUI 3aKIiag,
BIOPOBAIKYIOUN y CBOIO MeAuuHy mnpakTuky cuctemn LI, He wMarotsh
CrieliajIbHUX 3HAHb JUIsl 3/11FICHEHHS OL[IHKH 11 BIUIMBY Ha IpaBa natieHTiB. Kpim
TOTO, Y IIbOMY pa3i He3pO3yMUIHI 00CST IMBLILHO-IIPABOBOI BIAMOBIIAIBHOCTI
po3pobHukiB cuctemu IIII, 1o miamamae miax MOHATTS MEIMYHOTO BUPOOY,
BU3HAYEHOTo y TeXHIYHOMY peryIaMeHTi IOJI0 MEIMYHUX BUPOOIB, 3aTBEPA-
JKEHOro moctaHoBoto Kabinery MinictpiB Ykpainu Big 2 sxoBTHS 2013 p.
Ne 753, a11e y CBOIO Uepry He Bi/INOBI/IA€ IHTEpecaM MAaIli€HTIB.

Takum uymHOM, BpaxoByroud, mo cuctemu I MaroTe mnepcnekTHBY
BIIPOBA/DKCHHS y KIIHIYHY TIPAKTHKY 1 HABITh BXKE BHKOPHCTOBYIOTHCS TIPH
HaJ[aHHI MEANYHOI TOTIOMOTH y PO3BHHYTHX 3apyODKHHX KpaiHaxX, BOHH BCE X
CTBOPIOIOTH 3HAYHI €TWYHI Ta MPaBOBi JWieMH. | Oepydl MO yBaru pU3HKH
3aBIaHHS IIKOOM 3JO0pOB’I0 TAIli€HTiB, BUKOpucTaHHS cucteM LI mim dac
HaJIaHHSI MEIMYHOI JIOTIOMOTM Mae OyTH CYBOPO PEIVIaMEHTOBaHE JEePKaBoro,
30KpeMa B YaCTWHI YITKOTO BH3HAUYCHHs Koja oci0, sKi MOXYTh HECTH
LMBUIBLHO-TIPABOBY BiNIOBIJAIBHICTh 32 TaKy IIKOJY, BKJIFOYAIOUH JI0 HBOTO HE
JIMIIIe MEAMYHMX TPALliBHUKIB Ta MEIMYHI 3aKJIajy, ajle 1 pO3pOOHHKIB CHCTEM
I six MemuuHUX BUPOOIB.
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MOHATIAHO-TIPABOBE MUCJEHHS Y TABHBOMY PUMI:
BIJI ITPABA BOXKECTBEHHOTI'O 1O ITPABA JIIOACBKOI'O

Kyuepenxko 1. C.
KOHCYIbMAHM 3 OPUOUUHUX NUMAHD,
3anopisbkuii obracuutll yeHmp KyaibmypHo2o po3sumky «llapuacy
M. 3anopiscocs, Yrpaina

B apxaiuny mo0y (cep. VIII ct. — cep. V cT. 10 H.e.) B ysBJCHHI JaBHIX
PUMIISTH BECh CBIT HAIIOBHCHUM €MHOI O0XKCCTBEHHOIO CHIIOK. Y JIFOJCHKIi
CBIZIOMOCTI 3a3Ha4€Ha CHJIa TIOCTYIIOBO YOCOOJIIOETHCSI B OKPEMHX OO0KEeCTBax,
SKi 3JIMBAIOTBCS 13 MPUPOAHMMHM SIBHIIAMH 1 MPOLECAMH, KEPYIOTh HHMH Ta
JKUTTSIM JIIOMMHH. [3 BIZOKpEMJICHHSIM OOXKECTBEHHHMX CWJI BiJl HEPBUHHOL
0OO’KECTBEHHOI CHUIM 3arajibHi ()YHKIIOHAJBHI BIIACTUBOCTI IEPEHOCSATHCS Ha
okpemux (7at. Certi — o3naueni) OoriB. [louaTkoBHIi Tepexil MUCICHHS Bil
VSBICHHS OOXKSCTBEHHOI CHIM SK 3arallkHOrO0 MO0 1i  IHIWBidyasi3arii
XapaKTepH3y€eThCsl HEBU3HAUCHICTIO CTaTi 00)KeCTB. 3a3HaueHe BiOOPaKa€eThCs
y OKpempkid Qopmyni 3BepraHHA A0 OoriB: «abo Oor, abo OOTHHD»
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(mat. sive deus, sive dea). YcepemuHi POIMHM PHUMJISHUH TMOKIOHSETHCS
HebaraThOM 0oram, siki He MArOTh BIACHUX iMeH (JaT. incerti — Heo3HaueHi),
a Ha3MBAIOTHCS BIIOBITHO 10 BUKOHYBaHOT HUMH (yHKuil. Jlapu (art. lares) —
JI00p1 AyxH, 0 OXOPOHSIFOTh M (J1at. lares domestici) i poxunHe macTs (nar.
lares familiares). Manwu (;iat. Dii Manes, Bij mano, manare — TikTH, JIATUCS) —
JOOp1 Ay TpeKiB, Mo 00epiraroTh i 3axXWIIatoTh cBill pin. Ilenaru (mar. Dii
Penates, Bim penus — KoMOpa) — AyXH-OXOPOHII JOMAIIHHOTO BOTHHIIA,
nokposureri poxuuu (mar. Dii familiares). Hampuknan, maBHbOpHMCHKHIA
MICEMEHHUK 1 (imocod) AmOpociit Deomociit Makpo6it (370 — 6. 430 H.€.)
BKa3ye: «...OfIHaK Ti, XTO JIy’K€ PETENBHO IIIyKa€e iCTHHY, TOBOPHJIH, 1110 [leHaTn
€ THMH, 3aBJSIKH KOMy MU MO)KEMO JIMXaTH, 3aBISIKM KOMy MU MaeMoO TLIO,
3aBISIKH KOMY MH MaeMo po3ymHy aymry» [1, c¢. 171]. Bignocunu 3 Goramm
JTABHIMHA PUMJISTHAMH yCBIIOMITIOIOTBCS BIIMOBITHAME OOXKCCTBEHHIH BOJI Ta
1030aBJIeHNMH JTIOACHKOTO BIUMMBY (y1ar. fas — cBiTjIO 4M BKasiBKa (OOTiB),
Bix fari — CBITHTH, SBJIATH; BKa3yBaTH, TOBOPUTH). BOHM MMOCTiIfHO HAMATarOThCS
JI3HATHCS BOJIIO OOTIB i3 METOIO OTPHMAHHS JO3BOITy Ha TE UM iHIIIC TOYNHAHH,
TOMy iXHI BITHOCHHH BCEpeuiHI ponay Ta (pamimii MepBiCHO pPeryIrOOTHCS
YCTAaHOBICHHSIME pamymy (mar. fatum — te, mo ckazane Goramwu, Bim fari —
TOBOPHUTH).

I3 wacoM maBHI PUMILSTHM 3aHYpIOIOTBCS Yy CBOi HpaKTUYHI IiT, a ixHi
OorkecTBa SIK yOCOOJIEHHS BKa3aHHX LiJIeH, BUCTYNAIOTh 3aCO00M JIOCSTHEHHS
peanbHUX 3eMHUX Ieil. Dpaniy3pkuii icropuk Jxon Hlaiin 3a3Havae:
«PuMchka Tpaauiisi BITHOCHH i3 Ooramu HaJaBajia HalBHIILy LIHHICTH PO3yMy,
MOYYTTIO 1IPaBa, HACTUIBKK IPUTAMaHHUM T'POMaJISTHCBKIN KyJbTypl. Y IIbOMY
KOHTEKCTI CTpax Tmepen O€3CMEpPTHHMHU BilirpaBaB JPYrOPSAHY PpOJIB»
[2, c. 152]. Jlronceki ycTaHOBJICHHS, BUPXKEHI y peiridHii (hopMi, MaroTh
HacamIiepe]] MaiHOBHI XapaKTep, OCKUIbKH PHUMJITHHH OYiKye Bix OoriB
30UIBIICHH MaifHa 1 3eMHHUX OJar Big 0OpOOKW TONIB i PO3BEOCHHS XYIOOH,
MOpCIUIABCTBAa 1 TOPTiBI, BilicbkkoBMX 3BUTAT Tomo. 1. B. ®.Terems min-
kpecmoe: «Pi3HI eneMeHTH pHMCBKOI pelNirii CTAaHOBITH BHYTPIIIHIO
PETIrifHICTh 1 HUTKOM 30BHINIHIO JOUUTBHICTH. CBITCHKI LT 3aHIIAIOTHCS
MOBHICTIO BUIBHHUMH: BOHM HE OOMEXKYIOTHCS PEJIri€r0, a palie CaHKI[O-
HYIOTbCsL Heto» [3. ¢. 358]. PUMISIHMH CITy>)KUTh OOram 3apajiil eBHOI KOPHUCTI,
3B’s13y€ iX 13 COOOI0 yroamu i 3a Mepiioi Haroy TOTOBHIl 3 HUMHU TOPTyBaTHUCSL.
bor mportucraBnseTbest oMy SIK Kpeaurtop OOp)KHHMKY. PUMISIHMH mparxe
OTpUMarTH Bijl OOTiB TapaHTil IOJI0 3aXMCTY 1 JOIIOMOTM B OOMIH Ha KepTBO-
MPUHOIICHHS Ta MOJIUTBH, 10 BioOpaXkaeThes popmyrioro: «51 naro 1001, 1mod
TH JaBy (iar. du ut des). Bin cxuisie GOTiB Ha CBOIO KOPHCTH 3a JIOMIOMOTOIO
oOiTHrmi (7mar. votum — OakaHHS, BOJII, BimM vovere — OakaTd, OOIIITH)
BUKOHATH OOIIsTHEe 6OTaM MiCIIs TOTO, SIK OCTaHHI HAIATyTh OUIKYBaHY TOCIYTY.
BkazanoMy mpakTHYHOMY TIparHEHHIO pHMJIIHHHA OUTBIIE  BiATOBiIae
(hopmya, mepeepryTa [laiinom: «Jlait Mewi, 06 51 gaB T06i» (1at. da ut dem).
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[MocTymoBo NMaBHI PUMIITHH YCBIOMITIOIOT, IO OOKECTBEHHI YCTAaHOBJICHHS
ITJIAt0ThCS JIFOJICBKOMY BIUTMBY (nat. iUS — 3B’si3ka, Bin iurare (iurari) —
KISICTHCS, TIPUCSTATH, Bill CAHCKpP. KOpeHs ju — 3B’s3yBatH). BimmpasneHHsm
PETrifHOTO PHUTYaly PHUMIITHAH BHKOHY€E CBii IUBUIBHUI OOOB’S30K Tepesn
PUMCBKOIO 00mIHOI0. TO#, XTO HOOPOCOBICHO BHKOHYE OOOB’SI3KH TIEpel
Ooramu Ta € MOOPOTOPSATHUM i3 TOYKH 30pY MOpalli PHUMCBHKOI OOMMHH
BBKAETHCS JIFOMMHOIO Onaeouecmusoio (nmat. pius, Bix piare — imaHyBaTH).
3a HEeBHKOHAHHS PENIriHNX 000B’S3KIB MOPYIIHUK Ma€ BiIIIKOTYBATH IIKOIY
(srar. piaculum — criokyTHa >kepTBa) OOIIHMHI. [3 TOCTYITIOBHM 3pOCTaHHSIM POJTi
JIFOJICBKHMX YCTaHOBJIEHb Y )KUTTI PUMCHKOT OOIIMHH TTepe]] AaBHIMUA PUMIISTHAMH
MOCTae TPaKTUYHA HEOOXIJHICTh YNOPS/AKYBaHHS MaWOyTHIX BIIHOCHH
i3 OGoramu. BoHr HamararoThesl HaIaTH THYUKY (DOpMY KOXKHOMY BiJHOLIEHHIO
1 JWIIe y TakOMY BHIJIII BOHO € TIICHJIBHAM DIBHIO IXHBOTO MHCJICHHSL.
[MprpomHuii 3aKOH PO3YMIETHCSI PUMIISIHAMH SIK Ha4aJl0 KOCMIYHOTO TIOPSIKY,
III0 MICTHTB y 00l YCTaHOBJICHHS OOTIB 1 JIFOMICH.

Bmmeko 500 poky 1o H.e. JaBHI PUMIITHH TIOYHHAIOTH OCMUCITIOBATH
YCTAHOBIIEHHS SIK TIPaBo OokecTBeHHe (yar. ius divinum) i mpaBo JIrOfCHKe
(mmat. ius humanum). Iumepon 3a3Hauae: «I OCKUIBKM Kpalie 3a po3yM Hema
Hivoro (i BiH IpUTaMaHHUH SIK JIIOAWHI, TaK 1 00XKECTBY), TO TEpPIINil 3B 530K
MDK JIFOIMHOIO i 00KECTBOM — Y pO3yMi. AJie SIKIO CHUTBHUM IS JTEOAVHH
i OO’KecTBa € PO3yM, TO 1€l PO3YM MMOBUHEH MUCIIUTH MPABUIBHO. A OCKUIBKU
pPO3yM € 3aKOHOM, TO MH, JIFOJH, NOBHHHI BBa)KaTHCsS 3B’S3aHUMH 3 OOramu
TaKoX 1 3akoHOM. Jlayti, MibK KMM iCHY€ CIUIBHICTh Y BHUIVISIII 3aKOHY — iCHYE
CIIUTBHICTG 1 Y BHUIVIAAL TpaBa. A Ti, y KOTO 3aKOH Ta MPaBO CIUIbHI, TTOBUHHI
BBKATHCS TPHHAISKHUMHU JI0 OfHIET 1 Tiel sk rpomamm» [4, c. 41]. IpaBo,
3apoHKyBaHe VTS JTIOACHKOT CBIZIOMOCTI HEIPUMITHIM YHHOM Yy (hOpMi 3BHYAIO,
VSABIIETBCSL YCTAHOBIICHHSIM 00XKeCTBEHHOI cHiH. [IpaBo y BHUITIAMI JTIOACHKHX
YCTAQHOBJICHb PUMJISIHH CIIPUAMAFOTH 5K ap OOTiB IXHIM HpenKaM. YsBICHHS
Ipo TPaBO SIK YCTAHOBICHHS JIFOJCH CKIIAmaeThCs i3 IOCTYHNOBUM
YCBIIOMJICHHSIM y4acTi JIFOJCHKOTO MUCJICHHS Y TBOPEHHI MPABOBHX HACTAHOB.
P. Iepunr Bkasye: «...Te3a mpo Te, IO OCOOMCTA IisUIbHA CHJIA € JDKEPEsIoM
npaBa, € OJJHUM 13 BHXIJIHMX IyHKTIB icTopii puMcbkoro mpasa» [5, c. 107].
IMpaBo sk i pedxirisi Jyisi JaBHIX PUMISIH € TPaKTHYHUM YCTaHOBJICHHSIM,
3aCHOBaHMM Ha Bipi. BifOKpeMIICHHS JIIOACHKHUX 3aKOHIB BiJ OOXECTBCHHHUX €
JIOBFOTPUBAJINM TporiecoM. [Ipo MocTymnoBiCTh TAKOTO BiIMEXYBaHHS CBITYUTH,
HalpHKJIa/, BAOKPEMIICHHS BiJl 3JI0YHMHIB MPOTH OOTIB 1 JII0/IEi 37I04MHIB IPOTH
6oriB Ta 3704MHIB MPOTH Jrofel. Po3ninenns fas Ta iUs Bkazye Ha yMorsaHui
MOAUT PAMIITHAME CBITY Ha CBIT OOriB 1 cBiT ymoxeil. [lpy oMy OCTaHHIX
3B’s13y€ MPUCYTHICTh MepIIHX cepexn monei. «IlepemyciM cam CBIT CTBOpEHUIA
3apamy OOriB 1 JFOmel 1 Bce, IO B HBOMY €, 3pOOJICHE W TpHOyMaHE 3auisi
kopucTi Jronei. CBit — 11e HiOM cripHMI AiM OoriB 1 Jrozmei abo MiCTO THX
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i iHmmX. ToMy MO TIIBKM BOHM, KOPHUCTYIOUHCH PO3YMOM, >KHBYTH 3TiJHO
3 paBoM i 3akoHOM» [4, ¢. 307-308].

BoxxecTBeHHHMI 3aKOH CTOCY€ThCS ILAHYBaHHS OOTiB, JIFOJCHKUH 3aKOH
HAJIOXKUTH JTFOsM (J1aT. fas lex divina, ius lex humana est). Ilepmie ycraHoBneHO
Ooramu, € He3MiHIOBaHMM Oe3 iXHBOI Boai (yar. res divinae — GokecTBEeHHI
CIIpaBH), Jpyre YCTaHOBJICHO JIFOJbMH, € MIiHJIMBHM 1 3JaTHHM JO PO3BHTKY
(omat. res humanae — smrozichki cripasw). [opymiernst fas € 3mounsOM poTH GoTiB
(mat. nefas). O60B’s3k0Ba cryia iUS TPYHTYETHCS Ha 3aralbHOMY TIOTODKEHHI
HapoAy, HEMoBara >K [0 HBOTO o0Opakae BHUKIIOYHO IHTEPECH JIFOMICH.
Ha mpaktumi ius i fas He po3MeXOBYIOTBCS, OCKITBKH MEXaHi3M TXHBOTO
myOITiYHO-TIPaBOBOTO 3aCTOCYBaHHS € €MHUM. 3B’5130K fas Ta ius 3milicHIOEThCs
yepe3 MpaBo CBAMICHHOINACTB (Jiat. iUS Sacrum/sacratum). 3704KH i MOKapaHHs
B OJIBOJIKJINX YSIBJICHHSX JABHIX PUMIITH MalOTh PENIriiHe pO3yMiHHS: 3JI0YMH
€ 00pasoro 0oxXecTBa, TOKapaHHs € 3aco00M ouwileHHs (Jiar. expiatio).
KoxHnid, XT0 He Oa)kae IPOBHHHUTHUCS Tiepe]] OOraMu, Mae NPUITHHHUTH pelliriiiHe
CITIIKYBaHHS 3 BUHYBATLIEM JI0 HOTO OYMILICHHS, TOMY 1[0 OCTaHHI BBAKA€ThCS
HEYHCTHM 1 HE Ma€ JOCTYIy IO OOrociyXiHHS. Borm MoXyTh camoCTiiHO
MOKapaTH 3MOYMHI, IIPOTE Y PEaNbHOCTI iM JOBOIOWTHCSA BIABATHCA JO
moackkoi  momomord.  JIromceki  3moumHM  (ar.  iniuria  —  Hempasna,
HECIPaBeJIMBICTh, TPABOIIOPYILIEHHS) 1 JIFOICHKI TTOKApaHHS II0B’SI3YIOTHCA
31 cBitroM OoriB. [lepir BBakalOThCs 3JIOYMHAMH INPOTH OOXKECTBa, OPYri —
CIIOKYTOIO Tiepen Ooramu. B OCHOBI TepBHHHHUX 3000B’s3aHb JICKUTH KIISTBA,
10 PUHOCUTBCST OOraM, 3TiZIHO 3 SIKOIO JIFOJIMHA, 10 11 Jae 3000B’sI3y€ThCs
oCch Jath abo 3podutH. «[Ipo peTenbHiCTh MPH BUKOHAHHI OOITHHUIIL JTOBOJI
CKa3aHO B 3aKOHI, 1 OOITHHL MICTUTHL Yy cOOl CIIOHCIIO, SIKOIO MH
3000B’s13yemMocsi Tiepen; OoxectBom» [4, c. 76]. TlopymeHHs KISTBH 3 OOKY
JIFOJMHH PO3YMIETBCS PUMILSIHAMY SIK TIOPYIICHHS 00’KeCTBEHHOT HACTAHOBH, SIK
HerpaBoMipHe AisiHHs (7at. nefas — te, 1o 3abopoHeHo 6oramu). [lowusitTs nefas
O3Haua€ KpaifHiil CTymiHb pPENirifHOTO 3J0YMHY, IO BHUMAra€ JOACHKOI
criokytd. Y Topartist unraemo: «I{o He mactbest mompasutiy (at. Quidquid
corrigere est nefas — /1. K.). [6, c. 34]. Ocoba, sika mOpyIIye periridHy KIsITBY,
TOOTO BYMHSIE HEMPABOMIPHE IiSTHHS, OTOJIOIIYETBCS JIOOUHOIO, NPUCEIUEHONO
b6ocam (mar. homo sacer). Boma kapaeTbesi 3rigHO  0GOKECTBEHHOTO
ycraHosieHns (jat. divinum, Big divinatio — nepenbaueHHs) MPOKIATTSIM (J1aT.
sacratio) 3a caHkuiiiHOIO (hopMyIOr0 Sacer esto (Bix JaBHboONAT. SACros esed —
OyTH TPOKJISITHM) TTEPBICHO CMEPTHOIO Kapolo IUISIXOM IPUHECEHHS Y JKEPTBY
0O0’KeCTByY, a Mi3HIIE BUTHAHHSM 13 JIFOJICHKOI OOMIMHU. MeTolo MoKapaHHs €
OYMIICHHS 3JI0YMHL, TPUMHUPEHHS HOro 3 6oramu Ta JoapMe. JlaBHI pUMILSTHH
OO’KECTBEHHI Ta JIFOICHKI TIPABOBI YCTAHOBJICHHS MTOYWHAIOTH YCBiIOMIIFOBATH
HEBIJ’€EMHOIO YaCTHHOKO JKHTTS PUMCBHKOI OOIIMHHL
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Any scientific research is based on an appropriate methodology, which
should be understood as a set of techniques, means and ways of cognition,
which, in turn, form a single historically formed set of rational ways, means and
forms of thinking from ignorance to knowledge, from the individual to the
general, and vice versa, from assumption to truth, from phenomenon to essence.
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It is impossible for the Armed Forces of Ukraine to fulfill the tasks
of protecting the sovereignty and territorial integrity of our country without
proper material support for our army. Therefore, one of the main issues
of strengthening the combat capabilities of the Armed Forces is the problem
of preserving military property. The state brings these social values
under the protection of the criminal law.

Anrticles 410-413 of the Criminal Code of Ukraine provide for liability
for criminal offenses against military property. When determining the elements
of these crimes at the stage of pre-trial investigation or trial, in practice,
questions often arise as to whether certain property belongs to military property
and the public danger of a criminal attack on it. Clarification of these issues
is important for the correct qualification of the offender's behavior
and the imposition of a fair punishment by the court [2].

When studying the correlation between the concepts of "war crime”
and "corpus delicti of a war crime", one should proceed from the position
that the basis (core) of the corpus delicti as a legal construct and its content
(elements and signs) is a structured model of a crime of a certain kind (type)
as a phenomenon (fact) of real reality in its generalized form. That is why,
when studying a war crime, like any other act of volitional behavior (act)
of a person, it is necessary to distinguish from the point of view of systemic
and structural analysis such its components and interacting units (elements)
as the object and subject of the crime, united by an act of socially dangerous
behavior (act), the structure of which, in turn, is made up of the objective
and subjective side of the crime.

The results of political scientists' comprehensive and integrated study
of property relations are used in various academic disciplines and contribute
to understanding the essence and content of basic concepts. Violation of the rules
of storage should be distinguished from violation of the rules of operation
of military equipment. Liability for criminal violation of the rules of handling
military equipment is provided for in Articles 414-416 of the Criminal Code.

In criminal law, property [4] is understood as a set of certain objects
of the external world. Property is a set of objects of the material world that have
economically and financially useful properties and are material goods. Various
commentaries to the criminal legislation of Ukraine state that property belongs
to the material world and has certain physical, economic and material properties.
In other words, it is something detached from the physical environment
or recently created [1, 4].

The institution of criminal law is, first of all, a set of criminal law provisions
that has a systemic nature and consists of provisions whose content is united
by semantic connection. in the process of systematization of criminal law
institutions, criminal law was divided into general and special parts.

87



According to V.d. Filimonov and O. V. Filimonov, the entire General Part
is essentially formed by, so to speak, "bracketing” identical and homogeneous
provisions of the Special Part, while the institutions of the Special Part
are created by "bracketing” legal provisions and institutions of the General Part.
At the same time, the legal provisions of the General Part of the Criminal Code
are included in the content of the norms and institutions of the Special Part,
which establish criminal liability for crimes of various nature

The special status of military property is that it is assigned to military units
of the Armed Forces of Ukraine on the right of operational management.

Analyzing the content of such rights, it should be noted that they
are manifested in the legislation through the same division of powers
(possession, use and disposal) that corresponds to the content of the right
of ownership.

However, as S. Korneev notes, there are significant differences between
the right of ownership and the right of functional management. If the owner
owns, uses and disposes of the property belonging to him at his discretion
(within the limits determined by law), the organization that has been granted
the right of functional management owns, uses and disposes of the property
assigned to it not only within the law, but also in accordance with the objectives
of the activity determined by the owner (i.e. the state).

Thus, the right of operational control is a subordinate right related
to the state's ownership. Military organizations that are granted such rights
are at the same time obliged to the owner (i.e. the state) that created them.
They not only have the right to own, use and dispose of the property entrusted
to them by the owner, but are also obliged to do so in accordance
with the purpose for which it was entrusted to them by the owner [2, 4].

Thus, military property is state property for the exercise of powers granted
to military authorities, military institutions and operational management units.

Muilitary property includes property and property rights acquired by military
personnel as a result of economic activities carried out in accordance with
the law, or property and property rights transferred to military personnel
from individuals and legal entities as sponsorship or charitable assistance [2].
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BIFICHbKOBI IPABOIIOPYIIEHHS Y KOHTEKCTI
PO3MOPSII)KEHHSI MAMHA: CYB’EKTUBHA CTOPOHA

JlaBpsonos P. II.
aosoxkam, acnipanm kagheopu KpUMiHAILHO2O NPaAsa,
npoyecy ma KpUMiHaaiCmuKu,
Knacuunuii npusamnuii ynieepcumem
M. 3anopidcocs, Yrpaina

@OyHKIIOHYBaHHS BIHICBKOBOTO CEKTOpa JEpXKaBH, OCOOJMBO B YMOBax
BOEHHOTO CTaHy, Nependadae CyBOpPUi KOHTPOJIb 32 MOPSAKOM BUKOPHUCTAHHS
Ta 30epiraHHs BIMCHKOBOrO MaiHa. BIliCbKOBI TPaBONOPYIICHHS, IO
CTOCYIOTBCS TIOpSIIKY KOPHCTYBAaHHS Ta 30epiraHHs BiliCBKOBOTO MaiiHa,
€ OJHIEI0 3 HAWBAXIIMBIMIMX KAaTETOPi KPUMIHAIHHO-TIPABOBUX [IisIHB, SIKi
noTpelyroTh uiTKol KBasidikariii [2, c. 194-195].

VY KpHMiHATEHOMY IIpaBi Cy0’€KTHBHA CTOPOHA 3JIOYHMHY PO3IILIIAETHCS SIK
IICUXIYHE CTABJICHHS OCOOM 0 BUMHEHOTO MISIHHS Ta HOT0 HACIIIKIB.

B yMOBax BOEHHOTO CTaHy, 3alPOBaPKCHOTO B YKpAiHi ¥ 3B SI3KY 3 HIAPO-
KomaciTabHOo arpeciero Pociiickkoi ®Denepartii, NMUTaHHS KPUMiHATIEHO-
npaBoBoi KBastiikalii BIHCHKOBHX 3JI04MHIB HA0YBa€ 0COOIMBOT aKTyaJIbHOCTI.

HayxoBe nociimkeHHs cy0’€KTHBHOT CTOPOHH BiiICHKOBHX IPABOIIOPYILICHb,
TIOB’SI3aHHX 13 TIOPSIIKOM KOPUCTYBaHHS Ta 30epiraHHsi BIHCHKOBOTO MaiHa, €
HEOOXIJHUM JUISl BIOCKOHAICHHS IPaBO3aCTOCOBHOI NPAKTUKH Ta YTOYHEHHS
KBai(hiKaIiiHIX miaxomis 3, c. 124].

AHani3 TeOpeTHYHHMX 3acaj] KPUMIHAIBHOI BIATIOBINANBHOCTI, CYIOBHX
pillieHs 1 MIKHAPOITHOTO MTOCBIMY JO3BONUTH HE JIMINE TOTIMOUTH PO3YMIiHHS
TICHXIYHOTO CTaBJIEHHS BIMCHKOBOCIY>KOOBIIB J0 CBOIX MiH, ale i CIpUATAME
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(hOpMyBaHHIO TIPaBOBHX PEKOMEHIAIN /Ul BIOCKOHAJICHHS 3aKOHOJABCTBA
VYkpainu y cdepi BiiicbkoBoi roctuuii [4, ¢. 52-56].

MeTor0 JOCHI/DKEHHSI € KOMIUIEKCHHHM KpHUMIHAIBHO-TIDABOBHH —aHai3
Cy0’€KTMBHOI CTOPOHM BIIICBKOBHX NPaBOIOPYIIEHb, [TOB’S3aHNUX 13 MOPSIKOM
KOPHCTYBaHHS Ta 30epiraHHs BiiCHKOBOTO MaifHa.

Cy0’ekTHBHa CTOpPOHA BIMCHKOBHX NPABONOPYIIEHb OXOIUTIOE TICHXIUHE
CTaBJICHHS 0COOM 10 BIIACHUX il Ta iXHIX HACHIAKIB. Y KpUMiHAIFHOMY TIpaBi
el eleMeHT BU3Hadae ()OpMy BHHHM Ta BIUIMBAE Ha MPABOBY KBasi(ikariro
IisTHHS. BIACHKOBI 3OYMHH MOXKYTh BUHMHSTHCA SIK YMHCHO, TaK 1 depes
HEOOEPEXKHICTh, 10 BUMArac YiTKOro po3MeXyBaHHs MK MMM (opMamMu Uist
KOPEKTHOT'O 3aCTOCYBaHHSI CAHKIIIH.

VYMucen y BIMCHKOBUX 3JIOYMHAX MOXKE OYTH MpsSMHAM ab0 HETPSIMUM.
[MpsiMuii ymucen rniependadae, o 0coda YCBIIOMITIOE CYCIUTBHO HeOe3NneYHUH
XapakTep CBOTO MiSHHS, repeadavae iforo Hacmifky i Oaxae abo CBiOMO
JIOITyCKae iX HaCTaHHSI.

Hempsimmii  ymmcen mae Micie, kKo ocoba mependadae MOXIHBICTH
HACTAaHHA IIKIUIMBUX HACTIIKIB 1 CBIIOMO X JOMyCKae, HE MArOYM MPSMOTO
HaMipy 3armoIisiTé mKoxy. HeoOepeKHICTh y BiiCHKOBHX 3II0YMHAX MOAUIAETHCS
HA 3JI0YMHHY CaMOBIICBHEHICTH Ta 3TI0YMHHY HEA0AITICTh.

Po3mexxyBaHHS ymmciTy 1 HEOOSpe)KHOCTI y BIACHKOBHX 3JIOYHMHAX €
MPHUHIMIIOBO BaXJIMBUM JUIsl BU3HAYECHHS CTYIEHS! BUHU BiHCBKOBOCITYKOOBLIS
Ta 0OpaHHs BiMOBIAHOTO MOKapaHHs [3, ¢. 86-94].

[NcuxonoriyHuii cTaH BiHCHKOBOCTY)KOOBIIS 3HAUHOIO MIpPOIO BILUTMBAE Ha
(opMyBaHHSI HOrO Cy0’€KTHBHOTO CTABJICHHSA N0 BUMHEHMX JHiil. B ymoBax
OoiioBUX 1ili pakTOopy cTpecy, BTOMH, cTpaxy abo IOCTTpaBMaTHYHHUX PO3JIaiB
MOXXYTh 3MIHIOBaTH CHPHHHATTS CHUTYyallii, 1[0 BIUIMBa€ Ha pPIiBEHb BiJIIO-
BiJAJIBHOCTI.

Bucoka iHTeHCHBHICTh OOHOBHX [iif, HCOOXITHICTh IIBHIKO yXBATIOBATH
pIIICHHS Ta eMOIliifHa Hampyra HepiKo MPU3BOAATH O TOTO, IO BIiHCHKOBI
JIOIYCKAIOTh TIOMIJIKH, SIKi MOJKYTh OyTH KBaUTi(hiKOBaHi SIK BiHCHKOBI 3JI0YHHH.

3HauHy pONIb BiAIrpa€e ICHXOJOTiYHA EKCIEpTH3a, SKa MOXKE IOIOMOTITH
BU3HAYMTH, YM BIUIMBAIIM 30BHilIHI (haktopu (OoitoBa Broma, 1ok, [ITCP) Ha
3ATHICTh BiCHKOBOTO YCBIIOMITIOBATH HE3aKOHHICTh CBOIX [iil. BBemeHHs
TMICUXOJIOTTYHOTO aHamizy B mpouec Kaamidikamii BIMCHKOBHX —3JI0YHHIB
B YKpaiHi 03BoNMII0 O BpaxoByBaTH peajbHI YMOBH, B SIKMX ST OOBHHY-
BayCHi, Ta PO3MEKOBYBATH BUIIAJIKH, KOJIM 3JIOYMH OYyJI0 BUMHEHO IiJI THCKOM
eKcTpeMaJlbHUX o0cTaBuH. Came Iie MiJIKpeciIoe HEeOoOXIIHICTh BpaxyBaHHS
TICHXOJIOTTYHIX 00CTaBUH MPH TPABOBIi KBami(iKaIlii BIHCPKOBHX 3104YHHIB [1].

[IpobmemaTrka KpPUMIHATHEHOI BifIIOBITANBEHOCTI 3a BIiMICBKOBI 3IIOYHHH,
TOB’s3aHi 13 TIOPSAKOM KOPUCTYBAaHHS Ta 30epiraHHsA BiliCBKOBOTO MaifHa,
PETyIIOEThCSL  HAIIOHATPHUM  3aKOHOJABCTBOM, 30KpemMa KpuMiHaIbHUM
KomekcoM Ykpainu. [IpaBoBumii pexum 30epiraHHs BilficBKOBOrO MaifHa
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PETyJIIOEThCSl TAKOXK HOPMAaTUBHUMH akTaMu MiHicTepcTBa 000OpoHH YKpaiHH,
0 BCTAHOBJIOIOTH CTAaHIAPTH EKCIUTyaramii Ta OOJIKY TEXHIKH, 030pO€HHS
Ta IHIMX 3ac00IB BifiCEKOBOTO MpU3HaveHHS [ 1].

[IpaBo3acTOoCOBHA TIIpaKTHKa CBIQUUTH, IO KBadiikamis BiCEKOBHX
NPABOIOPYIIEHb, TOB’SI3aHUX 13 TOPSAKOM KOPHCTYBAaHHS Ta 30epiraHHs
BiliCEKOBOrO MaiiHa, MOTpeOye AETATBHOIO PO3MNINY Cy0 €KTUBHOI CTOPOHH
3n0unHy. ONHHMM 13 KITIOYOBHX INUTaHb 3AIUIIAETHCS BU3HAYCHHS HAsSBHOCTI
YH BIICYTHOCTI YMHCITY Y JiSIX BIICBKOBOCITYKOOBIIAL.

BomHouac, y cutyartisx, KoiaH MIKO/a BIICEBKOBOMY MalHY 3arloflisiHa depe3
Hem0alie CTaBJICHHS JI0 CIIY)KOOBHX 000B’sI3KiB, HACTHCS MPO 3JI0YHH, BANHEHHUN
3 HEOOCPEIKHOCTI.

Oco0nuBYy CKJIAJHICTh CTaHOBUTH BH3HAUCHHS MEXI MDK 3JI0YMHHOIO
CaMOBIICBHEHICTIO Ta 3JI0YMHHOK HemOamicTio. Y BIiHCBKOBIH cdepi 1e Mae
KPUTHUYHE 3HAYCHHSI, OCKUJIbKH BIHCHKOBOCITY>KOOBIII MOXXYTh JISTH B €KCTpe-
MAaJIBHUX YMOBaX, [II0 OOMEXYIOTh IXHIO 3JaTHICTh 10 PalliOHAIBHOTO MPHHHST-
T4 pimens [3, c. 124].

BpaxoByroun 11, OfHHM i3 NEPCIEKTHBHHX HANpPSAMIB yIOCKOHAJICHHS
CYZOBOI TPAKTHUKH € po3poOKa METOAWYHMX PEKOMEHIAIIN Ui BIHCHKOBHX
CYZiB IIOJI0 BCTAHOBJICHHS Cy0 €KTHMBHOI CTOPOHHM 3JI0YHHIB, IO JACTh 3MOTY
3a0e3meunTy OLThII YHi(iKoBaHMI TiaXia 10 KBaTiiKamil JisTHb.

B VkpaiHi OCHOBHI MIIXOAM 1O PEryjIlOBaHHsS BIHCHKOBHX 3JI0YMHIB
BU3HAYalOThC KpUMIHATBHUM KOJEKCOM Ta MiJ3aKOHHUMH aKTaMH, OJIHaK
MPaKTHKA PO3CITiyBaHHs TAKUX 3JI0YMHIB 3aIMINAETHCS HEAOCTATHRO qU(EepeH-
nilioBaHol0. BincyTHiCTh BIfiCBKOBHMX TPHOYHAJIB Ta CIELiaNi30BaHHUX IIpOLIe-
JIyp OLIHKM OOHOBHMX OOCTaBMH MOJKE IPU3BOJMTH 10 TPYIHOIIIB Y KBajii-
Karlii paBoNOpYILEHb.

3 ypaxyBaHHSAM MDKHApPOIHOTO JIOCBIIy Ta OCOOIMBOCTEH BOEHHOTO CTaHy
B Ykpaini [5, c. 328-342], icHye HeOOXiIHICTh YIOCKOHAJICHHS IIPABOBOTO
PEryIIIoBaHHS BifiCbKOBHX 3JI0YHHIB, TIOB’I3aHUX 13 IOPSAIKOM KOPHUCTYBAHHS Ta
30epiraHHs BICHKOBOTO MaifHa.

HeoOxigHuM € TakoX 3ampoBaDKEHHS CHUCTEMH BIHCHKOBHX EKCIIEPTH3,
30KpeMa MCUXOJIOTTYHHX, SKi JO3BOJWIM O BU3HAYaTH PiBEHb YCBIJOMIICHOCTI
BIHICHKOBOCITYKOOBIIS 11T YaC BUYNHEHHS IPABOIIOPYIIICHHS.

IMoTpeOye BIOCKOHANIEHHS 1 HOpMaTHBHA Oa3a.

Ha pucynky 1 mnpencraBmeno Mmonenb pedopMu BIMCHKOBOI IOCTHII
B YKpaiHi, 110 BpaxoBYy€ KIIIOUYOBI MI>KHAPO/IHI MiIXOIH.
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MexaHiamu auiHKK Ak
BilACbKOBIAX

AHani3 peanbHux
BpaxysaHHa 6oM0BIX o6cTaBuH GolioBux aiid
YMOB Y CYAQUMHCTBI

Cneuianizosani cygu

CTBOPEHHA BIACLKOBIX
TpubyHanis

Ouinka Golosix

U]
06CTaBUH 3anposagxeHHs

BIiCbKOBUX excnepTn3 BpaxyBaHHs crieuu i

silicbkoBol Chyx6u

o McnxonorivHi ekcnepTusn
TexHiuHi excnepTusn

Puc. 1. Kitlo4yoBi HanpsiMu BAOCKOHAJIeHHsI KPUMIHAJIbHO-IPABOBOI0
[cTBOpeHO aBTOPOM Ha OCHOBI Kkepen 2—4]

3amporoHoBaHi HampsMu pedOpMyBaHHS BiCEKOBOI IOCTHIII B YKpaiHi
CIIPUATAMYTB OiNbII e(hEeKTHBHOMY Ta CIIPABEIIMBOMY PO3IIISIY CIIPaB IIOO
BilicbkoBMX 370uMHIB. CTBOpPEHHS CIICHiaNli30BaHMX BIHCHKOBMX TpPHUOYHAIIB,
3aIpOBa/PKEHHS  BIMCHKOBHX eKCIEPTH3, YHOCKOHalIeHHs KpuMiHaIBHOTO
KOJIEKCYy Ta BpaxyBaHHs OOHOBHX YMOB Y CYZOYHHCTBI JO3BOJISATH 3a0€3MeUnTH
HAJIO)KHY MPABOBY OLIHKY JIiil BiiCHKOBOCTYKOOBIIIB. Taki 3MIHU CIPUATUMYTh
rapMOHI3allii HalllOHAILHOTO 3aKOHOJABCTBA 3 MDKHAPOIHWUMHU CTaHIApTaMH,
MOCUJICHHIO TTPABOBOTO 3aXKCTy BIHCHKOBHX 1 HIJIBUILICHHIO PIBHS IIPABOCYIIS Y
cdepi BilicbkoBOT rocTuiii [4, c. 46].

TakuM YMHOM, pe3yNbTaTH JOCITIIKEHHS MiATBEPIKYIOTh HEOOXiIHICTh
KOMIUIEKCHOTO  pe)OpMyBaHHS — IIOXOAIB 10  KPHUMIHAIBHO-IIPABOBOI
KBauiQikarii BiiCbKOBUX 3JI0YHMHIB, IO 3a0€3IeUnTh OUTBII CIpaBEIJIMBE Ta
e(peKTHUBHE 3aCTOCYBAaHHS KPHMIHAIBHOI BIATIOBITABHOCTI y cepi BIHCHEKOBOTO
TPABOIIOPYIICHHS.
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ITPABOBE PEI'YJIIOBAHHS ®AKTOPUHI'OBUX BIIHOCHUH
3A 3AKOHOJABCTBOM CHHOJIYYEHUX IITATIB AMEPUKHU
Y XX CT.

JlazoBcbkmnii O. B.
acnipanm,
Incmumym npasomeopuocmi ma HayKo80-npasosux eKkCnepmus
Hayionanvuoi akademii nayx Yxpainu
m. Kuis, Yrpaina

Sk Bimomo, 1HCTUTYT (DAKTOPHHTY Ma€ MOBOJNI TPHBAILY iCTOPIIO CBOTO
CTaHOBIICHHS Ta PO3BUTKY, a HOTO BUHUKHEHHS JESIKi JTOCHITHUKH TTOB’SI3YIOTh
i3 MOSIBOIO MEpHIHX (HOPM TOPrOBEIHHOTO IMOCCPEIHHUIITBA Ta KOMEPIHHOTO
Kpenuty B kpaiHax [laBHporo Cxomy, 30kpema y Meconoramii, BaBuoni Ta
Oinikii [1]. Pazom i3 TUM HaWOUIBII JMHAMIYHOTO PO3BHUTKY (DaKTOPHHIOBI
BiIHOCMHHU HaOynu jmnie y XX CT., KOJIM HOTpeO pO3MIMpEeHHsT MIXKHAPOIHOT
TOpriBii Ta iHTerpauii (hiHAHCOBMX PHHKIB 3yMOBHWJIM iX TpaHc(hOpMaLlito
3 JIOKQJIBHOTO KOMEPILIHHOTO IHCTPyMEHTa Yy BaXKJIMBHUH CErMEHT CBITOBOI
(hiHAHCOBOT CHCTEMHL.

OpmHi€r0 3 KITFOYOBUX MO IIBOTO TIEPIOAY, 3 SIKOIO JOCIITHUKH ITOB’ SI3YIOTh
MOYAaTOK CYy4acHOTO eTaly PO3BUTKY IOCHTIDKYBAHUX BIIHOCHH, HA3WUBAIOTH
nepruii B ictopii (hakt HamaHHS (iHaHCOBOIO ycTaHOBOKO «First National Bank
of Boston» ¢akrtopuHroBnx mocayr. He mpuMeHnIyroun 3HaueHHs Ili€l Moii

93



B T€HE31 CTAHOBJICHHS Ta PO3BHUTKY (DAKTOPUHTY, MiX THM, BBXKAEMO, III0 CaMe
riobanbHa ekoHoMiyHa kpus3a 30-x pokiB XX cr., Outemn Bimoma sk Benmka
JICTIpecis, cTajla YeproBUM IMITYJIbCOM JUIsl pO3BHTKY (aktopuHry y CIIA,
ne OaHKW TparHyiaW YyBiHTH B Oi3Hec (hakTOpHWHTY, 10O OTPHMAaTH HOBI
MOJKIIHBOCTI JUI PO3IIMPSHHS KPEIWTYBAaHHS Ta HACIIIyBaTH YCIIX KOMep-
iHNX ¢iHaHcoBMX KoMmmaHii. LI TeHmeHtis, ska posnodanacs B 1933 porri,
Oyma 3ymoBieHa OakaHHSAM OaHKIB 30UTBIIMTH MPUOYTKU 332 PaxyHOK HOBHX
oKepen (iHAHCYBaHHS Ta BHKOPHCTaHHS HasBHHX, aje HEBHKOPHCTaHHX
KPEIUTHUX pecypciB. 3HIDKEHHS TNPHOYTKOBOCTI IXHIX aKTHBIB Ha Tii
BCTaHOBJICHHS CYBOPHX 3aKOHOJABYMX IPABHII JUIsl OAaHKIBCHKOTO CEKTOPY
MDKMBITIOBAJIO IHTEpPEC 0 albTCPHATHBHUX (GopM (hiHAHCYBaHHS, OCOOIHMBO
THX, 5IKi 3a0e3MevyBay BUIIY Bijuiagy [2, c. 21].

OpmHuM i3 KIIOYOBMX YHMHHHKIB, IO JO3BOJIMJIM KOMEpLIHHMM OaHKam
YBIATH Ha PUHOK (aKTOPHHIY, CTana TaKOX [paBoBa 0asa, ska peryJroBala
1i omepanii Ta 0COGIMBO aKTHBHO po3BHBanacs y mrati Hero-Mopk. Muetscs,
30KpeMa, Tpo Te, mo y 1930-40-x pokax OKpeMi INTAaTH EKCIICPHIMECHTYBAJH
3 Accounts Receivable Acts Ta criopiTHEHIMH 3aKOHOJABYMMH aKTaMH, 100
3a0€3MeYnTH YMHHICT MPOIaXKy Ae0ITOPCHKOI 3a00proBaHOCTI Ta MPIOPUTETH
MDK KpeAUTOpaMu; BOAHOYAC Y OAHKPYTCTBI Cyau Aefaii Oiblie MOKIagamcs
Ha HOPMH INTaTHOrO mpaBa. lle mMOCTYymoOBO BigKpMBaIO NUIIX OaHKaM
i KOMEpLIMHMM (hiHAHCOBUM KOMIIAHISIM JI0 AKTUBHOI'O BHXOJAY Ha PHHOK
(haKTOpUHTY, OCKUIBKM TpaBOBI PH3MKH, IIOB’S3aHi 3 IIPOJAXXEM BUMOT,
3MEHIIYBAJINCS, & MEXaHI3MH 3aXUCTY NPaB KPEIUTOPIB CTABAIH YITKIIIUMHU Ta
HaiiHImmMy [3]. MaOyTh, HAWOLIBII TTOKa30BUMHE € NaHi, HaBeaeHi . Citb-
BEPMAaHOM, SIKHI CBOTO Hacy IpOpaxyBaB 3pPOCTaHHS BHUKOPHCTaHHS (aKTo-
pUHTY depe3 00csTH 1ebiTOpchKol 3a00proBaHOCTI, BUKYIIEHOI (haKTOPHHIO-
BUMH KoMMaHisiMH 3 1928 1o 1948 pik: 3a meil [BaausATHpidHIIA TIepion o0csTr
o6opoty 3pociu Oinb Hbx Ha 600 % [4, c. 597].

BaxMBHM KPOKOM Y BIOCKOHAICHHI TOBOJI (PparMEHTApHOTO Ha TOW 4ac
MPABOBOT'O PEryiIOBaHHS (DaKTOPHHTOBHX BIiTHOCHH CTaja yHi(iKamis mpaBo-
BHX HOPM 4epe3 IOCTYIIOBE BIPOBaKEHHS clIoyaTKy B [leHcuibBaHii, a 3ronom
i B IHIKX mTaTaX YHi(IKOBAHOTO KoMepiriiHoro komekcy (50—60-ti pp.
XX cr) Ta iX TNomambMK TeperiiA. Y KOHTEKCTI JOCTIDKYBaHHX
MPABOBITHOCHH OCOOJNMBOI yBark 3aciyrOByeE CT. 9, sika, 3-TIOMDK 1HIIIOTO,
BU3HAYa€ MpaBa Ta OOOB’S3KM MiJNPHEMCTBA, SIKE CTBOPIOE Ta NPOJae
JIe0ITOPChKY 3a00proBaHICTh, JAEOITOPIB 32 paXyHKAMH Ta TPETIX OCi0, SKUM
npopjaroThesi paxyHku. Ll{omo MexaHi3My HanaHHS (aKTOPHHIOBHX IOCIYT
3aKOH Iependadae, mo OOPKHUK 32 PAXyHKOM 3MIHCHIOE TUIATEXKI MiATPH-
€MCTBY, SIKC CTBOPIOE DaxyHOK, JOKH HE OTpUMAae IIOBIIOMJICHHS BiJ
mignpreMcTBa abo (akTopa Mpo Te, MO PaxyHOK Oyio mepemaHo (akTopy.
[Ticnst oTpuMaHHA IHOTO TOBIJOMIICHHS OOpKHHK 3a PaxyHKOM IIOBHHEH
3[IIFICHIOBATH BCi ONAJIBIII TUIATEXi (paKTopy, 3 ypaxyBaHHAM MpaBa OOp KHIKA
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BUMararH BiJ ITiIpueMcTBa abo (akropa JOKa3iB TOTro, 10 PaXyHOK (haKTHIHO
Oyno mepenaHo. 3aKOH TakoX Iepeadavae, mio Oyap-sika yMOBa Yromu MiK
I IPUEMCTBOM, SIKE CTBOPIOE PAaXyHKH, Ta HOro nediTopamH, sika 3a00poHse
200 oOMexye Tiepenady paxyHKiB, € HeIiiicHOIO [5].

B mopamemomy 3akoHOZaBUa 0asa, CHpSMOBaHA Ha YIOPSIKYBaHHS
(haxropurroBux mpaBoBigHOocHH y CIIA Oyma BrockonateHa y 1998 p.
IUBIXOM OHOBJEHHS 3aKpIIUIEHHX Yy KOJEKCI IAXOMiB Ta 3alpoBaKeHA
y Oumemocti mrratiB 1o 2001 p., o0 3HAYHO PO3MIMPHIO Ta TapMOHIZYBAJIO
MPaBOBE PETYJIOBAHHA BiIHOCHH IIOAO KYIIBMI Ae0ITOPCHKOi 3a00pTrOBAaHOCTI.
Ie cTBOpHJIO MPaBOBY OCHOBY, 0€3 sIKOI (haKTOPHUHT sIK (hiHAHCOBHI MEXaHi3M
He MIr OM OTpUMard LIMPOKOTO 3acToCyBaHHS. BOauaerbcs, mo 3 wacy
NpuHHATTS YHidikoBaHoro komepuiiHoro konekcy CIIA daxropunrosi yrogu
MOYaJM BIATNOBIZATH €IVHUM CTaHAAPTaM, IO Y CBOIO Yepry CIPHSIIO POCTY
0aHKIBCHKHX 1 ()aKTOPUHTOBUX CTPYKTYP y ApYTiii HoMoBHHI XX CTOMNITTSL.

TakuM YMHOM, IIJIKOM OYEBHAHWM € 3HA4HE 3POCTaHHS PIBHS BHKOPHC-
TaHHSA (AKTOPUHTY SIK CIIOcOOy (iHAHCYBaHHS NeOITOPCHKOi 3a00pPTOBaHOCTI
y 30-40-x pp. XX cr. y CIIIA, Ha npotuBary Bemukiit BpuraHii, ne BIpoaoBx
JICKLIBKOX JIecsTUPIY (DiKCyBalocs «MafiHHSD» PHHKY (PaKTOPUHIOBHX MOCIYT,
JOKM Ha modatky 1960-x pokiB (akTOpHHIOBa IHAYCTpIS HE Mepexuia
BIIPODKEHHS — TIepemyciM 3aBIAKA aKTWBHOMY PO3BUTKY (DaKTOPHHTY
y Cnomyuyennx Iratax Awmepuxu [6, c. 231]. IlpuumHamu cmaxy pHHKY
(haxTopuHroBux mocnyr y Bemukiit Bpuranii y nepruiit mon. XX cr., Ha Ham
normsiz, Oyno HpudHATTS AKTY mpo (akrtopunr 1889 p., sikuil, Ha BiIMiHY
Bil TONOXeHb YHiikoBaHOrO KomepuiHoro koxekcy CIHA, cyrreBo
OOMEKyBaB MOXJIMBOCTI 3acTOCyBaHHS (DakTOpHHTY SIK  (DiHAaHCOBOTO
THCTPYMEHTY LIIIXOM 3aKpIIICHHS OBOJI BY3bKOTO TIIyMa4eHHsI poJIi pakTopa
SIK KOMEPIIIHHOTO TIOCepEHIKA, a TAKOXK OUTBII TTOBiNBHI y nopiBHAHHI 31 CLLIA
TEeMOH TICISIBOEHHOTO BIITHOBJIEHHS EKOHOMIKH, IO CYIIPOBOKYBAJIOCH
BCTaHOBJICHHSM CyBOPHX KPEJUTHHX Ta BAITIOTHHX OOMEKEHb Ta, O€3yMOBHO,
HE CIIPHSIIO PO3BUTKY (DaKTOPUHTOBUX BiTHOCHH.
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AHAJII3 TIOHATTSA «OKPEMA IYMKA CYIAI»
Y KOHCTUTYIIMHOMY CYJJOUMHCTBI 3A HAIIIOHAJIbHUM
3AKOHOJIABCTBOM YKPATHU

JleBannoBcbka 1. B.
acnipanmka,

Jleparcasnuil ynisepcumem «Kuiscoruii agiayiinuti incmumymy,
Hayionanvna paonuys 3 MijcHapooHo2o KpUMiHAIbHO20 Npasd,
MIDICHAPOOHO20 2YMAHIMAPHO20 NPAsa ma npas J0OUHU y
Kouncynomamueniu epyni 3 numans HQUMANCHUX MINCHAPOOHUX 3TOHUUHIS,
Hayionanvua xoncyromanmrxa UNICEF
M. Kuis, Yxpaina

OxpemMa IyMKa Cymai y KOHCTHUTYLIHHOMY CYIOYMHCTBI YKpaiHH —
[le TNHUCHMOBE BHKIANCHHA IHAWBIAYaJbHOI MPABOBOI MO3MMIII  Cymmi
Koncrurymiitnoro Cyny VYxpainm (mami — Cyx), SKHil HE TOTOKYETHCA
3 piteHHssM Cyy abo Horo MOTHBYBaHHSIM.

3MICT Ta TPABOBE 3aKPIIUICHHS OKPEMOi JyMKH CyJUIl Y TPOIIECi PO3IIISIy
cpaB CyZOM DEryJIOIOThCS TOJIOXKEHHSMH JIBOX KIFOYOBHX HOPMAaTHBHO-
NpaBoBUX akTiB — 3akoHOM Ykpainu «[Ipo Koncruryniiinuit Cyn VYxkpainm»
(mami — 3akoH) Ta Permamenrom KoncruryuiiiHoro Cyny VYkpainm (mam —
Pernament). Lli JOKyMEHTH BH3HAYalOTh MIJCTAaBH, MOPSAOK O(OPMIICHHS
1 Iy OIIIYHOCTI BOTO IHCTUTYTY B MEKaxX HAIIOHAJIBHOTO TIPABOBOTO TTOJISL.

BigmosimHOo m0 crarti 93 3akoHy, Cymms, SKAN AICAB  PIiMICHHS,
BUCHOBOK a00 yXBally TpPO BiIMOBY y BIIKPUTTI YH TIPO 3aKPHUTTA
KOHCTHTYIIITHOTO TIPOBA/IKEHHSI, Ma€ NPaBO BUKJIACTH OKPEMY JTyMKY B CTPOKH,
BcTaHoBIeHI Permamenrom. Taka mymka oOpPMITIOETBCS B TIMCBMOBIH (opmi,
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JIO/IAa€THCA 110 BiANoBiHOTO akta Cyty Ta MiIirac HeralHOMY OTIPHIIFOJHCHHIO
Ha odiuiiiHoMy BeOcaiiti Cymy [1].

[Maparpad 74 PernamenTy neranidye BKasaHy HOPMY, BCTAHOBIIIOIOUH, IO
OKpeMa TyMKa CyAIi MOke OyTH TMofaHa He Mi3HIlIe IBAHAIIATOrO PodOYOro
JIHS 3 MOMEHTY YXBAJICHHS PillICHHS, HaJaHHS BHCHOBKY a00 MOCTaHOBIICHHS
yxBamu. JIOKyMEHT O(OpPMIIOETBCS THCBMOBO, NONYYaeThest 10 akty Cymy
Ta 6e3 3BONIKAHHsI OTPHUIIIOAHIOETHCS Y BiIKPUTOMY JIOCTYTI Ha BeOcaiiTi [2].

3 ypaxyBaHHSIM HAaBEACHWX HOPM 3aKOHO/ABCTBA, MONAIBIINNA BHKIA
JIyMOK Oyzie IPHUCBSYEHO 3MICTOBHOMY aHAJi3y IHCTHTYTY OKPEMOi [yMKH CYAmi
B MEKaX HAI[IOHAJIBHOTO KOHCTUTYIIIHHOTO CY/JOYHHCTBA.

[HCTUTYT OKpEeMOi TyMKH CyUli Y KOHCTUTYIIIHHOMY CY/IOYMHCTBI YKpaiHu
Ma€e YiTKe HOpPMAaTHBHE MMIAIPYHTS, OCKUIBKH BiH yperyJjbOBaHUW SK Ha DiBHI
3aKOHY, TaK i BHYTPIIIHBOTO MporecyaitbHoro qokymenty Cyay. 3okpema, Horo
icHyBaHHA TiepenOadeHe crarrero 93 3akoHy Ta JeramizoBaHe B maparpadi 74
Permamenty Cymy. Taka mBoeramHa npaBoBa (hikcallisi CBITYHTH PO BU3HAHHS
OKpEeMO{ JTlyMKH SIK BaXKJIMBOTO €JIEMEHTY CYJUIIBCBKOI aBTOHOMII, 1[0 JIO3BOJISIE
KO)KHOMY CY/i IyOIIiYHO BUKJIAIATH CBOIO 1HAMBITyabHY TIPABOBY TO3HIIIIO.

Kpim Toro, mpomemypa o(oOpMIEHHS OKpeMOi OyMKH € IHCTHTYIIHHO
BIIOPSAKOBAHOIO: BCTAHOBJIGHO YITKMHA CTPOK Ui ii MOAAaHHA — HE Mi3HiIIe
JIBAHAJIIIATOTO poOOYOro MHS MICIA yXBaICHHS PIMICHHS — a TaKOX BHUMOTY
1010 i IMCHMOBOT (hOPMH.

PernaMeHT, BHCTyNarouu NPAaBOBHM AaKTOM HIDKYOTO pIBHS y CHCTEMi
JOKepeI TpaBa, BOJHOYAC KOHKPETU3YE TOJIOKEHHS 3aKOHY, 110 € 3BUYHUM IS
NpaBoBOi NMpakTHKU. Lle 7103BoJIsIE YHUKHYTH NpaBOBHX KOIMI3ii 1 3a0e3neuye
3naro/keHe (YHKIIOHYBaHHS IHCTUTYTY B MEXax 3arajlbHOi IHPOLECyaIbHOI
CTpyKTypH aisttbHOCTI Cyy.

Tolt ¢akr, mo mpaBo Ha OKpeMy IYMKH Ma€ BHUKIIOYHO CYIISA, KN
mignucas BianoBigHMKA akT Cymy — pillleHHs, BHCHOBOK a00 yXBaly, — Mae
B&KJIMBE 3HAUCHHS K 3 TOYKH 30Dy IMPOIECYaITbHOI JOTIKM, TaK 1 3 MOIIIIY
PO3YMIHHS PHUPOAHN CYUTIBCHKOI HE3aJIEKHOCTI.

Lle momoXeHHS IMMAKPECIIoe, IO HE3aJEKHO Big 3romd abo He3roau
3 TIO3MIEI0 OIIBIIOCTI, Cy[IS 3aJMINAETHCS TOBHONPABHUM YYaCHUKOM
KOJICTIaIbHOTO TMPOIIECY YXBAJICHHS PIIICHHS 1 HE BIIMEKOBYETHCS BiJl HHOTO
dopmansHo. [lomaHHs OKpemoi JyMKH HE € aKTOM BIIMOBH BiJl y4acTi
B pINICHHI, a HAaBMaKd — CBIIUCHHSIM MNPOQECiHHOI BiAMOBIIAIBHOCTI Ta
NPaBOBOi apI'yMEHTOBAHOCTI BJIACHOT TTO3MII]i.

TakuM YMHOM, IHCTUTYT OKpEeMOI JyMKH HE NOKIMKAHWH CIyryBaTd
3aCO00M TIOMITHYHOI JEMOHCTpaLii ui (DOPMAIBHOIO 3arepedeHHs. Loro
3aBIAaHHS — HAJATA CYII MOXJIIMBICTH BHICIIOBUTH iHIIE OaueHHS 3 IHTaHb
TITyMadeHH TIPaBa, MiIXOIIB JI0 JOKa30BOI 0a3M UM JIOTIKH MIPABOBOTO aHAII3Y.
e 3minrye akmeHT 3 KOHQIIIKTY Ha KOHCTPYKTHBHHUM JIaIOT Y MEXax MPaBOBOi
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JICKYCIi, 1110, CBOEIO YEProlo, CIPHSE 3POCTAHHIO JIOBIPH JI0 CYIOBOI CUCTEMH
SIK TaKoi, 10 BU3HAE 1 (iKCye PI3HOMAHITTS TPABOBUX JTyMOK.

Bumora 110710 HEBIJKIIaAHOTO OIPWIIIOJHEHHS OKPEMOi JIyMKH CyIUli Ha
o¢imiiinHomy BeO-caliTi Cymy BHKOHYE HHM3KY BaXJIMBHX (yHKOiH, 1m0
TIOIIMPIOETHCS HE TUTBKH Ha BHYTPIITHBOI IPOIIELYPH.

Hacamriepen, me crnpusie JeriTUMaIii KOJETiaJbHOTO pIlIeHHS, HABITH 3a
HasBHOCTI BHYTPIMIHIX pO30DKHOCTEH, OCKUIBKM ITyOJIiYHE BHUCBITIICHHA
IPTEPHATUBHUX IIAXOMAIB JIEMOHCTpY€E BimKpuTicTe Cymy 10 IDIIOpaTizMy
MPABOBHX MO3UIIIH 1 MTiICHITIOE JOBIPY [0 MPOIIECY yXBAICHHS PillICHb.

OKpiM TOro, ONPIJTIOAHEHHSI OKPEMHX TYMOK 3a0e3Ieduye JOCTYIHICTh JUis
HayKOBOi CITUIBHOTH, IOPHIMYHOI MPAaKTHKU Ta IIHUPOKOI IPOMAJCHKOCTI 10
PI3HOMaHITHMX TIpaBOBHMX iHTepnperamid. Lle BinkpuBae MOXIMBICTH
MO/IAJIBIIOTO aHAITI3Y I OCMUCIICHHS IPABOBHX IO3HUIIIH, 110 He OyJIM TTOKJIaIeH]
B OCHOBY OCTaTOYHOIO DIilllCHHS, OAHAK MOXYThb BIJIIPaBaTH CYTTEBY POJIb
Y PO3BUTKY JJOKTPUHN KOHCTHTYIIITHOTO TpaBa.

VY OUIBPII IMHMPOKOMY KOHTEKCTI Taka TNPAKTHKAa CHpHse (OPMYBAHHIO
1 3aKpilUICHHIO TMiOXOZiB JO JWHAMIYHOTO TIyMadeHHS KOHCTHTYII,
110 € 0COOJIMBO BaYKJIMBUM Y TPABOBHX CHCTEMaX, SIKi MepeOyBatoTh y Iporeci
Tpancdopmariii.

Oxpema nymKa, Oymydd IMyOJIYHO JOCTYITHOIO, TIOCTYIIOBO HaOyBae pHC
JIOJIATKOBOT'O JDKEpelia MpaBoBol apryMeHTallii, BOJHOYAC MEPETBOPIOIOYNCH Ha
JUKEpENo TMpaBa, sKe MOXe OyTH BHUKOPHCTaHE IPaBO3aCTOCOBYBAYaMH —
Cy/laMH, aJJBOKaTaMM, HayKOBISIMH — y MalOyTHIX clpaBax sIK aBTOPUTETHa
TO3MLLIS, 110 BiToOpaXkae alnbTepHATUBHY JIOTIKY TJIyMaueHHs KOHCTHUTYI[IHHUX
TIOJIOKEHB.

TakuM 4YMHOM, IHCTHUTYT OKpeMOi OyMKH Cy/Uli BHKOHYE HeE JIHMIIIE
THCTUTYIIHHY (QYHKIiO, ale ¥ crpusie po3BUTKY TpaBa B MeKaX HaIiOHAIBHOI
MPaBOBOI cUCTeMHU. BiH € BaroMuM iHCTPYMEHTOM yTBEPIDKEHHS TPOQECiitHOl
HesanexHocti cyaniB Cyny (KorcturymitiHoro Cymy YkpaiHu), mo JT03BOIsIE
(hikcyBaTH i IMyOJIIYHO MPEACTABIATH AJBTEPHATHUBHI MiXOAX 10 TIyMadeHHS
MPaBOBUX HOPM.

3aBsiKM HOpPMATUBHIM BH3HAYEHOCTI, MPOLEAYPHIH BIOPSIKOBAaHOCTI Ta
BIJIKDUTOCTI Ul CYCHUIbCTBA, OKpeMa JyMKa CyIUli HaOyBae€ 3Ha4YeHHs
TIOBHOILIIHHOTO JPKEpelia NPaBoBOI apryMEHTallil, sike Moxe OyTH BUKOPHCTaHE
B HAyKOBOMY aHali3i, CY/AOBIi TpPaKTWIi Ta MpPaBOTBOPYIA MAiSUTBHOCTI.
Ii e(CKTUBHICTh, OJIHAK, 3aJCKUTh HE JIMIIC BiJ 3aKOHOIABYMX TapaHTiH,
a ¥ BiJ NMPaKTHYHOI IHIIATUBHOCTI CaMUX CYJIUIIB — iXHBOi TOTOBHOCTI OpaTn
ygacTh y (axoBoMy [iajo3i, HaBiTh KOJNHM iXHI TO3WIII HE TOMUISIOTHCS
OibIIicTO.
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OKPEMI ACIHHEKTH TUMYACOBOI'O OBMEXKXEHHSA ITPABA
KOPUCTYBAHHS TPAHCIIOPTHUM 3ACOBOM VY PA3I
INOPYHEHHS OCOBOIO ITPABUJI TAPKYBAHHSA

Jlyrosuii 1. O.
KaHOUOam 10puoOudHUX HayK, OOyeHm,
nomiynuk I'onosu Hayionanvnoi noniyii Yepainu
m. Kuis, Yxpaina

[pouecyanbHe 3aKpiruIeHHs TOPSAKY 3aCTOCYBAHHS 3aXO0[iB 3a0e3reueHHs
NPOBa/PKEHHSI BaXJIMBE JUIsl JOTPHMAHHs Iepe0adeHnX 3aKOHOM IIpaB
YYaCHHUKIB TIPOBAKEHHS IO CIpaBax IMpo aIMiHICTPaTHUBHI MPABOIOPYLICHHS,
BUKOPIHEHHSI BUIIAJIKIB MOPYIIEHHSI 3aKOHHOCTI, Cy0’ €KTUBHOTO MIX0/Ay 3 OOKY
MOCAJIOBHUX OCI0, 1110 3MiMICHIOIOTH MPOBAHKEHHS IO CIpaBi. 3axoau 3a0e3rie-
YEHHS TPOBA/PKEHHSI 3aCTOCOBYIOTHCS ab0 B IpoLieci BUYMHEHHS IMPABOIIOPY-
IICHHSI (1110 JI03BOJISIE HOTO MPUITMHUTH), a0 Ticis foro BumHeHHs [1, c. 7].

B KOHTeKCTI IIpeaMeTa HaIIoro JOCIIDKeHHS Hac B HEpIIy Yepry HiKaBHUTh
TaKkWi 3axij 3a0e3ledyeHHs] MPOBaPKEHHS, SIK THMYAacOBE 3aTPHMAaHHS TPaHC-
TOPTHOTO 3aco0y, OCKUTBKM caMe TpH BYMHEHHI JOCIIHKyBaHHX IIPABOIIOPY-
IIeHb BiH Ma€ HaiOLIbIIIE 0COOMMBOCTEN 3aCTOCYBAHHS 1, BOJHOYAC, HAWOLIBIIIE
MpOOJIEMHIX IIHTAHb.

BaxuBuii acniekT, Ha KU MU XO4EMO 3BEPHYTH yBary, Li¢ BCTAHOBJICHHS
3aKOHOJIABIIEM OGOB’SI3K0BOI yMOBH (4. 3 cT. cT. 265 KVmAII) mms 3acto-
CYBaHHSl TUMYacOBOTO 3aTPUMaHHS TPAHCIIOPTHOTO 3aco0y y pa3i BUMHEHHS
nopyuienns, nepenbaueroro u. 1 152 KYnAIL Mosa iine mpo Taky Biac-
THUBICTh TPAHCHOPTHOTO 3aC0O0Y SIK «CYTTEBO MEPENIKOKAE JIOPOKHBOMY PYXY
a00 cTBOPIOE 3arpo3y Oe3mner pyxy».

Crig 3a3HaunTH, MO 10 HemaBHBoro dacy Hi B KYmAIL wi B [IpaBmmax
JIOPOKHBOTO PyXy Ta IHIIMX HOPMAaTHBHO-TIPABOBHUX aKTaX HE OYyJI0 BU3HAUYCHO
MOHATTSI «CYTTEBE MEPEIIKODKAHHSA JIOPOXKHBOMY PYyXy», IO 3yMOBIFOBAJIO
HEOJHO3HAYHE CIPUIHATTA HOPMH IpaBa Cy0’ €KTaMM, YIMOBHOBAXEHUMH Ha
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TUMYacoBEe 3aTpPUMaHHS TPAHCIIOPTHOTO 3aco0y, YCKJIAJHIOBAIO X pPoOOTY
Ta MOTJIO IPU3BOJIUTH JI0 IOPYILICHHS ITPaB TPOMaIsH.

Opnnak, Hapasi KYmAIl Bu3Hauae mnepenik Micip, a TakoX crocoou
pO3TalllyBaHHS TPAHCIIOPTHOIO 3aco0y, SKi XapaKTepH3ylTh HOTO SK TaKui,
IO «CYTTEBO MEPELIKOMIKAE TOPOKHBOMY PYXy abo CTBOPIOE 3arpo3y Oesmeri
pyxy». IlpudoMy ciin aKkueHTyBaTH yBary Ha TOMY, IO LW Mepertik
€ BHUEPITHUM 1 HE TiUIrae po3MIMPEHOMY TIyMadeHHI0. Takuid mimxia 9iTKo
OKpECITIOE MeXI IIOBHOBaYKEHb IIPaBO3aCTOCOBHOTO OPraHy 1 He 3aJiIIae HoMy
MOXJIBOCTEH [UIS 3IIOBXKMBAHHS 1 BEICHHS IMOTEHIIIHHOI MUICKYCii 3 mopymi-
HHKOM IIPO T€ TMEPELIKOKAE TPAHCHOPTHHH 3aci0 JOPOXKHBOMY PyXy Yd Hi
[2,c. 189].

Amnaniz HopMm Konekcy VYkpaiHm mpo aaMiHICTpaTHBHI HPaBOHOPYILECHHS
JIO3BOJISIE  Cepesl TIepeiliKy O3HaK pO3TallyBaHHS TPAHCHOPTHOTO 3acoly
SIK TAKOTO, III0 TIEPEIIKODKAE TOPOKHEOMY PyXy abo CTBOPIOE 3arpo3y Oe3reri
pPYXy, BHOKPEMHTH Ti sIKi Oe3nocepelIHhO MOXYTh OyTH 3aCTOCOBaHi I
MOJKIIHBOCTI 3aCTOCYBAaHHSI THMYAcOBOTO 3aTPUMAaHHS TPaHCIIOPTHOIO 3aco0y
came 3a IIOPYLICHHS NPaBIUT MAPKYBaHHS TPAHCTIOPTHHX 3aC00iB:

1. TTocTaBeHo Ha TPOT3HIi YaCTHHI y JjBa 1 OLIBIIIE PSIIB.

Lle crocyeTbCs BHKIIFOYHO BiBEACHMX MaiIaHUMKIB UL IapKyBaHHS,
OCKLITBKH BOHH PO3MIIIYIOTECA B MEKaX MPOI3HOI YaCTHHH BYIHI a00 TOPOTHL.
BignosigHo no Bumor m. 15.4. IlpaBun nopoxHbOro pyxy [3] TpaHCIOpTHI
3aco0KM He JI03BOJISIETHCSI CTABUTH Ha IPOi3HIN YacTHHI B JiBa 1 OUIbIIE Psu.
OpnHak IHCIEKTOPH 3 MapKyBaHHS MOBHHHI MaM’sITaTH, IIO 1€ HE CTOCYEThCS
BEJIOCHUIIE/IIB, MOIIE/IIB 1 MOTOIMKIIIB O€3 OGOKOBOTO TPHYeENa, SIKi JO3BOJSETHCS
CTAaBUTH Ha MPOI3Hil YaCTHHI He OUTBINE HiX Y JTBA PSIH.

2. Po3ranioBaHo Ha MO3HAYEHHX BiANOBIAHIMH JOPO’KHIMH 3HaKaMH Ta/abo
JOPOYKHBOKO PO3MITKOIO MICIISIX, MPH3HAYCHUX I NapKyBaHHS TPAHCIIOPTHHX
3aco0iB, OCHAIIICHNX EIEKTPHYHNMH TBUTYHAMH (OTHAM YU JEKUTBKOMA).

3. CpoiM po3TalryBaHHSIM POOUTH HEMOKITUBUM PYyX 1HIIHMX TPAHCIIOPTHHX
3ac00iB ab0 CTBOPIOE IMEPEHIKOAYy UL PyXy HiIIOXOMiB, Y TOMY HHCHi Oci
3 IHBATIAHICTIO Ha CIEMIATbHAX 3aco0aXx NepecyBaHHSI Ta MIMIOXOMIB i3
JTSYAMU KOJISICKAMH.

4. Tlepemkomkae pyxy ado poOOTi CHIrOMPHOMPATIBHOIO Ta IHIIOTO TEXHO-
JIOTIYHOTO KOMYHAJIFHOTO TPaHCIOPTY y pa3i 3anpoBaKEHHS HaJ[3BUYAHHOTO
crany abo y pa3i OroJOmIeHHS OKpeMOi MICIEBOCTI 30HOI0 HaJ3BHUYaNHHOI
€KOJIOTIYHOT CHTYaIlil.

Cutig BIIMITUTH, 110 3aKOHOJIABEllb BCTAHOBIIIOE JIBI YMOBH, 32 SIKUX MOXKE
3aCTOCOBYBATHCh JIaHa ITiCcTaBa;

- Yy pas3i 3ampoBaJDKEHHS HaI3BUYaiiHOTO CTaHY;

- OTOJIOIICHHS OKPEMOi MICLEBOCTI 30HOK HaJ3BHYAHOI EKOJOridHOT
CHTYaIIii.
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BinnoigHo no 3akony Ykpainm «IIpo mpaBoBuil pexuM HaJ3BHYaliHOTO
CTaHy», HaJ3BUYallHWI CTaH — 1€ OCOOJMBHII TMPAaBOBHI PEXKHMM, SKUH MOXeE
THUMYAcOBO BBOJIUTHCS B YKpaiHi UM B OKpPEMHUX 1 MiCIIEBOCTSX P BUHUKHEHHI
HaJ3BUYaiHNX CHUTYalliii TEXHOT€HHOTO ab0 MPHUPOIHOTO XapakTepy HE HIDKUE
3araJIbHOIEP’KaBHOTO PIBHSL, IO PH3BENH YM MOXKYTb IIPU3BECTH 0 JIOACHKUX
1 MaTepialbHUX BTPAT, CTBOPIOIOTH 3arpo3y JKUTTIO i 30POB’I0 TPOMAIIH, a00
mpu crpo0i 3aXOIUICHHS JEpXKaBHOI BIAOM YM 3MIiHM KOHCTUTYLIHHOTO Ay
VYkpaiHn IDIIXOM HACHIIBCTBA 1 Tependadae HagaHHSA BIATIOBIIHUM OpraHam
JEpKaBHOI BIaaW, BINICBKOBOMY KOMAHIyBaHHIO Ta OpraHaM MIiCIIEBOTO
CaMOBPSITYBaHHS BiMOBIIHO JI0 ITHOTO 3aKOHY TIOBHOB)KEHb, HEOOXIMHHUX IS
BIZIBEPHCHHS 3arpo3d Ta 3a0e3neyeHHs Oe3MeKd 1 370pOB’S TPOMAJITH,
HOPMAJIBHOTO (DYHKIIOHYBaHHSI HAI[lOHAJIbHOI €KOHOMIKH, OPTaHiB JepKaBHOI
BJIAJIM T2 OPraHiB MiCIIEBOTO CAaMOBPSITyBaHHsI, 3aXHCTy KOHCTUTYLIHHOTO JIaiy,
a TAaKoX JIOIyCKae THMYacoBe, OOYMOBIJICHE 3arpo3010, OOMEXEHHs y 37iii-
CHEHHI KOHCTHTYIIHHHX TIpaB i CBOOOJX JFOMMHM 1 TPOMAajIsSHHHA Ta TIpaB
1 3aKOHHHX IHTEpeCiB IOPUIMYHHUX OCi0 i3 3a3HaYeHHSAM CTPOKY il muX
obMexeHb [4].

B cBoro uepry, BiamoBimHO 3akoHy Ykpainum «lIpo 30HY Ham3BHYalHOI
eKOJIOTIUHOI CHTyamii», 30Ha HaI3BHYAHOI E€KOJIOTIYHOI CHTyaIlli — OKpema
MicueBicTp YKpaiHW, Ha sKiii BHHHKJIAa HaJ3BHYaiiHa EKOJIOTiYHA CHTYyaLisd,
TOOTO HaJ3BMUYAiiHA CUTYyallis, NMPU SKili HAa OKpeMiil MiCLIEBOCTI CTajMcs
HETaTHBHI 3MIHM B HABKOJMIIHHOMY IPHPOAHOMY CEPEIOBHII, IO
MOTPEeOYIOTh 3aCTOCYBAHHS HAI3BHYAHHX 3aXOMiB 3 OOKy neprkaBu. HeratupHi
3MIHM B HaBKOJMIITHEOMY HPHPOJHOMY CEPEIOBHIIl — i€ BTpaTa, BUCHAKEHHS
Y 3HHUIIEHHS OKPEMHX NPHUPOIHMX KOMIUIEKCIB Ta pPECypciB BHACIIZIOK
HaJMIpHOTO  3a0pyJHEHHS HaBKOJIMIIHBOTO IIPUPOIHOTO  CEpEOBHUINA,
PYHHIBHOTO BIDIMBY CTHXiHHHWX CHJI MPHUPOOM Ta iHIINX (haKTopiB, IO oOMe-
JKYIOTh 200 BHKIIFOYAlOTh MOXIIMBICTH JKUTTEHISUIBHOCTI JIFOIMHU Ta IMPOBAJI-
JKEHHSI FOCIOIAPCHKOT TISUTHHOCTI B IIMX yMOBax [5].

5. Tlopymrye cxeMy mapKyBaHHS TPaHCIIOPTHUX 3acO0IB TAKMM YHHOM, IIIO
BiH OJIOKY€ TPOI3/ TI0 ABOX a00 OLIBIIIE CMyTax PyxXy.

3a3Buyail cxema oprasizauii TapKyBaHHsS TpPAHCIIOPTHUX 3aco0iB Ha
Mal/laH4YuKax IS MapKyBaHHs 3a3HAavyacThbCs y TMAcHOpTi MaiijaHuuka Juis
MapKyBaHHSL.

[Macnopt MaiinaHuvka Uil HapKyBaHHsS — rpadiyHui JOKYMEHT, Ha BUKO-
MIOBaHHI 3 TEHEpaIBHOro IUiaHy Micta y Macmrabi M 1:500, y skomy
3a3HAYAETHCS IUIOIIA 3€MENbHOT AUISHKM, 11 MICHE3HAXOMKEHHS, TEXHIUHE
o0JamTyBaHHs, KUTBKICTH MiCIlb U TAPKYBAHHS (y TOMY YHCII IS iHBANITIB),
pexmM  poOOTH, CHOCIO TIOCTaBICHHS TPAHCIOPTHUX 3aco0iB, cxema
PO3MIIIEHHS TOPOXKHIX 3HAKIB Ta JOPOKHBOI PO3MITKH [6].

Taxkum 9HOM, HAMH PO3TIITHYTO OKpeMi MPoOIeMHI aCIIeKTH 3aCTOCYBaHHS
TAUMYACOBOTO  3aTPUMaHHS TPAHCIIOPTHOTO 3aco0y y  SKOCTI 3axomy
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3a0e3reyeHHs] MNpOBa/PKEHHS INJ] dYac IPOBa/DKEHHS Y CHpaBax IIpo
aMiHICTPATHBHI MOPYIICHHS PABHII TAPKYBAaHHS TPAHCIIOPTHHX 3aCO0iB.
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OCOBJIMBOCTI 3ACTOCYBAHHSI METO/IIB ITYBJIIYHOI'O
AJMIHICTPYBAHHSI Y NEPIOJ AIi BOEHHOI'O CTAHY
B YKPATHI

Jlykoscnka K. 1O.
3000y8auy euwoi oceimu cmyneHsa bakaniaspa,
Haguanvno-nayxosuii excnepmno-KpumMiHanicmuyHutl iLCmumym
Hayionanvnoi akademii suympiuinix cnpas
M. Kuis, Yxpaina

JlykameHnko A. A.
KaHOuoam 1opuoudHUX HayK, OOYyeHm,
Odoyenm Kageopu aoMiHICmMpamugHO20 npasa ma npoyecy,
Hayionanvua axademis snympiwnix cnpag
M. Kuis, Yrpaina

[loBHOMacmTabHa 30poifHa arpecist mMpoTH YKpaiHW, SKa po3nodanach
y motromy 2022 poky, oOymoBmia moTpe0y TEepeoCMHCICHHS METOIB
JSUTBHOCTI MyOIiYHOI aaMiHicTpariii, TOMy IO 3MIiHHJIMCh YMOBHU IiSUTBHOCTI
myOmiuHOi aaMiHicTpanii, 3’SBHJIMCh HOBI BHKIMKHM Ta 3arpo3d. 3a3HadyeHe
00yMOBHMJIO TOTpeOy MOCTIHOT KOOpAMHALI [il, YITKy NPaBOBY BH3HAYEHICTh
MOBHOB&XXCHb, a y pa3i motpedu, ix 3miHm abo kopekiii. Bci 3a3HaueHi
00CTaBMHM CIPUIM Ta TNPOJOBXKYIOTh CIPHSTH TOTpeOi BHECEHHS 3MiH
y 3aKOHOAABCTBO. 32 TAKUX YMOB OpraHM BHKOHABYOI BJIaJW Ta MICIIEBOTO
CaMOBpSILyBaHHS ~ OTPUMaIM  HOBI  IIOBHOBOKEHHS, IO  BHMArarooTh
OIIEPaTUBHOCTI, COMJApHUX Ta mpodeciiHMX Aili myOmiyHOi amMiHicTparii
pasoM 3 HacelneHHSIM. BO€HHWIA CTaH BIUIMBAa€ HA MiSUTHHICTH ITYOMiIHOL
aJMiHICTparii B AacmeKkTi CTBOPEHHI CHCTEMH KpPHU30BOTO YIPABIIHHS Ta
CHpsIMOBAaHWH Ha 30EpeKEHHS JKUTTEINATHOCTI NepKaBH, (PYHKIIOHYBaHHS
KpUTHYHOT iH(pacTpyKTypH, Oe3NeKu JIFOMUHKM 1 TPOMaJsIHMHA Ta iHINE, IO
00YMOBIIIOE aKTyaIbHICTh 3a3HAYCHOI TEMATHKH.

Sk cBimUMTH OUTBIIICTE HAYKOBUX JDKEpEN, MiSUIBHICTH IyOJiYHOTO
aZMiHICTPYBaHHS pEIJIAMEHTOBHA 3aKOHAMHM Ta IHIIUMH HOPMATHBHO-
NPaBOBUMH aKTaMH, SIKi € 0a3010 JUIsl IPUHHATTA aJIMIHICTPaTUBHUX DillIeHb Ta
HaJIaHHsI BCTAHOBJICHUX 3aKOHAMHM aaMiHICTpaTHBHEX oyt [1, ¢. 10]. TIpo ue
3a3HAYAIOTh y CBOIX YHCIICHHX HAyKOBHX PO3BIIKAX TaKi BITYM3HSIHI BUCHI, 5K
O. Kospura, H.Marroxina, O. Ilopoxosa, JI. bima-TiynoBa Ta immm. Lls
ISUTBHICTh  3[IMCHIOETHCST  IIUIECHIPSAMOBAHO 3a JOMOMOTOK0 METOIiB  abo
crnoco0iB, PUOMIB Ta 3aco0iB BIUIMBY OpraHIB YIPABIiHHA Ha CBiIOMICTb,
BOJIFO 1 MOBEAIHKY rpoMasH [2, ¢. 5]. Lli meTomn (ikCyroThCSI B HOPMATHBHO-
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NpaBoBUX akTax. [IpoaHanizyemMo iX Ta 3a3Ha4MMO, SKi came OUTbII aKTHBHO
BUKOPHCTOBYIOTECS B YMOBaX CydYaCHMX BHMKIMKIB Ta 3arpo3 Ha TEpUTODIl
VYkpainn.

Haif0inpI ponoBCIOPKEHIMIT Hapasi CTae METO.I IEPEKOHAHHS, TOMY IO BiH
peatizyeThCsi 32 JOTOMOTOI) PI3HHX JIOTIYHHMX Ta TICHXOJIOTIYHHX TPHHOMIB
3 METOO BIUIMBY Ha CBIIOMICTh, (GOPMyBaHHS y JIIOAWHU TTOTPEON BUKOHYBaTH
JOpydeHHs. Voro MpuKIazoM Moe CIyryBaTH HisuTbHICTb JlepikaBHOI CITyKOu
3 Ham3BmyaiiHMX cutyanii Yxkpainm (JACHC), sxa Hapa3i OOCHTh 4YacTo
npoBoauTh iHGopMariitHi kammaHii («YBara! [losiTpstHa TpuBoraly», «He winai
BUOyXxoHeOe3meuni npeameru!»). lle ¢dopma agMiHICTPaTUBHOTO BILIUBY
MEPEeKOHaHHS 3 METOI0 3aro0iraHHs MOpPYIICHHSIM MyONiYHOTO MOPSIKY
Ta myoniynoi Oe3meku [3]. CTBOpeHa B yMOBax IMPaBOBIO PEKUMY BOEHHOTO
crany KuiBcbka Micbka BIHCHKOBa aJIMiHICTpallisi, CHCTEMAaTHYHO IPOBOJIUTH
pPO3’SICHEHHS TpaBWJI TMOBEMIHKM M dYac OOCTpuTiB.  31eOLTHIIOrO
BUKOPUCTOBYETECS, TIEPEKOHAHHS SK CIOCIO JOOPOBUIBHOTO JOTPUMAHHS
BKa3aHOTO PEKHMY.

3 MeTOr0 TOTPUMAHHS 3aKOHHOCTI 1 AUCIUIUIIHY SIK Y JISUTBHOCTI ITyOIigHOT
aZMiHICTpari, Tak 1 y 1l BiIHOCHHAX 3 TPOMasTHAMU 3aCTOCOBYETHCS METOI
3aoxoueHHs. Lleff MeTon BIIMBae Ha CBIIOMICTh Ta CTBOPIOE IHTEpPEC MIIIXOM
BUKOPHCTaHHS MOPAIBHHX 1 MaTepiajbHUX 3aXO[iB 33Ul CTHIMYJIIOBAHHS 10
MPaBOMIPHOI MOBEJIHKH. 3a0XOUEHHsI TAKOXXK MaTepialyeThCsl 4epe3 BiNOBIIHI
3aco0u misubHicTh. Hanpukian, MBC Vkpainu 3acTocoBye Taki 3a0XOYEHHS,
SIK ROOAKU, HAZOpOOU, nouecHi zpamomu mpariBaukam mominii ta JJCHC
3a Oe3/I0raHHy CITyKOY y peoin il BOeHHOTro cTaHy [4].

[Mommpennst Takox 37400yB 1 aIMIHICTpaTHBHHMIM IPMyC SIK BIaJIHA [,
37IHCHIOBAaHA OTHOCTOPOHHBO BIATIOBIHO 0 MPABOBUX HOPM, SIKa BUCTYTIAE SIK
3aXiJl TIOTEpeHKEHHS IPaBOMOPYIIEHb, SK 3alOODKHHUI 3aXig Ta sK 3aXinx
BIATIOBINAIBHOCTI 32 TIOPYIICHHS HOPMATHBHO-TIPABOBHX TIIOJIOKEHH  [5].
Hemaneko Bix HOTO 3HAXOIUTHCS aAMIHICTPATHBHE 3aTPUMAHHS OO0 OCi0, SIKi
HOPYLIYIOTh KOMEHIAHTCHKY TOMHY a00 PeXUM CBITIIOMAcKyBaHHS. Takox He
MEHIII TIOIIMPEHIMH OCTAI eKOHOMIYHI METOH, SIKi BPaXxOBYIOTh IEpPEepo3-
Takoxk 1l METOAM BPaxOBYIOTh 1 JEp)KaBHY MiATPHUMKY KPUTHYHOI iH(pa-
crpykrypu. Hampuxnan, micuesi pamu (KuiBcbka Michka paja) yXBaIIOIOTh
pIllIGHHS TPO TOJNATKOBI TUNBIM Il Majoro Oi3Hecy, IO 3abesreuye
000POHO3ATHICT 200 BOJIOHTEPCHKY MISUTBHICTH. Y TICHIM B3a€EMOJIii 3 HUMU
3HAXOSITHCS COLIANILHO-TICUXOJIOTTYHI METO/H, SIKi BIUIMBAIOTH Ha IIPOLEC
(hopMyBaHHS Ta PO3BUTKY KOJIEKTHBY, a TAKOX Ha COLIaJBHI Ta IICHXOJIOTIYHI
NpoIiecH, IO TpHUTaMaHHI rpymaM 49u okpemnM ocobam. 3oxpema, JICHC,
Hamionanena — momimist  Ykpainw, 30poiHi cwmm  YKpaiHM — aKTHBHO
BIPOBA[DKYIOTE  HPOZPAMU  HCUXONO02IUHOI  NIOMPUMKU  REPCOHAY.
I]e xoHCYyITBTALTT, TPYTIOB] TPEHIHTY TS 3MEHIIIEHHS €MOIIITHOTO BUTOPAHHSL.
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OTxe, y BOEHHHMH IepioJ] METOMM ITyOJIIYHOTO aJMiHICTpyBaHHS MalOTh
OyTH KOMIUIEKCHUMH, THYYKHMH, TYMaHHUMH Ta ONTHMAJIBGHO MOEKHAHUMH.
Ile nosBosste He sumine 30epertd (YHKIIOHAIBHICTH JIEPKABHOIO araparty,
a ¥ 3MINHUTH COLIaNIbHY €IHICTh, NOBIPY A0 BIAIU Ta CTIHKICTH CyCIJIBCTBA
nepeq 3arpozaMu. B ymoBax Iii IpaBOBOrO PEXHMY BOEHHOTO CTaHy came
SKiCTh  yTIPABIIHCHKHUX pIlICHb, 3AaTHICTh KEPIBHUKIB aIaNTyBaTH METOIH
O peamiii CTalOTh BH3HAYAJIGHUMH YMHHHUKAMH CTIHKOCTI JiepiKaBH,
JOTIOMAraroTh IIBH/IIE aIaNTyBaTHCS Ta BIXKUTH JpKaBl B CyBOPUX pealisx.
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TMPABOBE 3ABE3INEYEHHA KYJbTYPHOI MOJITUKA
B YI'OPIIIHI

Maanimon B. 1.
KAHOUOAam HAYK 3 0epi*HCABHO20 YNPABIIHHS, OOYeHM,
Odoyenm Kagedpu nyoaiuHO20 YNPAGIIHHA MA AOMIHICPYBAHHS,
Isano-Ppankiscoruil HAYIOHATLHUL MEXHIYHUL YHIGepcumem Hagdmu i 2azy
M. Isano-@Ppankiscok, Ykpaina

[MpaBoBe moJIe KYJNBTYpHOI IONITUKK YTOPLIMHHA CKOHCTPYHOBaHE SIK
OararopiBHEBa cHCTEMA, JI¢ KOHCTHTYLiIHI IPUHLIUITK CITIBICHYIOTB 13 0a30BUMHA
TaTy3eBUMH aKTaMH, HopMamu IpaBa €C Ta KOHBEHLIHHUMH 3000B’ I3aHHAMH
Pamn €Bpommn #t FOHECKO. Oco0nmuBicTh MOJETBHOI MOOYIOBH TOJATAE Y
MOETHAHHI JBOX IMIEPaTHBIB: TapaHTYBaHHS CBOOOIM MFCTEITB 1 HAyKOBHX
JOCIIHKEHh Ta OJHOYACHOTO ITyOIIIYHO-TIPABOBOTO OOOB’S3KY  JICpiKaBH
3aXHIIATH KyJIbTYPHY 1I€HTHYHICTh, TPAKTOBAaHY Yepe3 HalliOHAJILHO-ICTOpHYHI
CHMBOJIH 1 «XpUCTUAHCEKY KyabpTypy» [1]. Came 1iefi myaii3m 3amae TpaekTopii
HOPMOTBOpPEHHS 1 YIPABIIHHSA: Bifi KOHCTUTYILIHHOI 3TagKH PO aBTOHOMIIO
YCTaHOB 1 CHeliaJbHUM CTaryc IHCTUTYIIH KyJbTYpHOI TONITHKH —
JI0 IOKIaaHOT Koaudikamii My3eiiHoi, 0i0mioreunoi chepu Ta chepu iCTOpUKO-
KyapTypHOi crammman  (3akom CXL/1997; LXIV/2001; LXXVII/2011)
1 po3rayly’)keHUX MexaHi3MIB (hiHaHCYBaHHS 4epe3 HamioHalbHUIA KyJIBTypHHI
tdonn [3; 4; 5; 9]. Y dokyci Takoxk — 3aXUCT KYJIBTypPHHUX IPaB HALllOHATBHOCTEN
(CLXXIX/2011), mio iHCTUTYai3ye KaHATM y4acTi Ta MATPUMKH KYJIBTYPHOI
caMOOYTHOCTI HAaIiOHAJFHUX MEHIIMH [6]. MeToo Te3 € moKa3aTH apXiTek-
TOHIKY YTOPCBKOI MOJENi TIPaBOBOTO 3a0e3MeUeHHs! KyJIbTypH, BHOKPEMHTH i
CHJIBHI CTOPOHH 1 HaIpy KeHi BY3JIH, a TAKOXK OKPECIIHTH HAMPSIMH OJAIBLIOTO
PO3BUTKY CHCTEMH 3 OIJIIAY Ha BIMOTH IpaB JIFOIUHM, MpaBa €C Ta MiCIIEBOTO
PI3HOMAHITTS.

Koncmumyyiini  3acaou. Crarts X  OCHOBHOTO 3aKOHY YTOPCBHKOT
pecyOITiKy 3aKPIIUII0e CBOOOY HAYKOBHX JOCIIHKEHD 1 XYIOKHBOI TBOPUOCTI
Ta BU3HAE aBTOHOMIIO YCTaHOB y Mexax 3akony [1, c. 9]. Crarra R (4) npsimo
BKa3zye Ha OOOB’S30K YyCIX OpraHiB JepyKaBU 3aXUIIATH «XPHUCTHSHCHKY
KyJIBTYpY» YTOPILMHH, 10 33/1a€ 1I€0JIOTIYHNI BEKTOP HOPMATHUBHOI TIOJIITHKU
[1, c. 5]. OmaouacHo crarTss P migkpeciroe, MO KyJIbTYpHI apTedakTH
€ «CIUTHHOO CMA/IIINHOIO HALlii», 3aXHCT K0T — 000B’ 30K JePIKaBH i KOKHOTO
[1,c.4;2].

Cexmopaneni  3akonu. KmodoBuMm paMkoBuM akToM € 3akoH CXL
Bix 1997 p., IO CHCTEMHO PETYIIOE My3eiHy Tamy3b, myOmiuxi OibmioTeuni
MOCIYTH Ta «CIUIBHOTHY KyJisTypy» (community culture), BusHauaroum
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00OB’SI3KM JIep)KaBM I OpraHiB MiCLIEBOTO CaMOBPSTyBaHHs, CTaHAAPTH
JIOCTYITHOCTI 6i0iOTEeK Ta MOJENi MiATPUMKM IHCTHTYLIM TPOMaaChKOI KyIlb-
TypH [3, c. 1-5; 3, c. 73-87]. 3akon LXIV Bix 2001 p. BUOY10BYE KOMIUIEKCHUH
PEXKHIM OXOPOHHU KYJIBTYPHOI CHIAIINHU (PYXOMOi, HEPYXOMOI, apXeOJIOTTIHOT)
Ta IHTErpye TIONOKEHHS €BpONCHChKUX KoHBeHIiH [4]. JomaTkoBo 1ie
cnermianpanit 3akon LXXVII Bix 2011 p. mpo cBiToBY criammuHy [5], a Takox
HH3KA MiI3aKOHHNUX aKTiB MO0 €KCIOPTY KyJABTYpPHHUX LiHHOCTEH [12].

Kynemypni npasa nayionanouux menwun. 3akon CLXXIX Big 2011 p. mpo
MpaBa HAIIOHATFHOCTEH TapaHTye MpaBo Ha 30€peKEHHSA 1 PO3BUTOK KYJBTYD,
MOBH, TPa/IULIiii, BAKOPUCTAHHS CUMBOJIIKHM Ta MDKHAPOJIHI KYJIbTYPHI 3B’SI3KH;
nependavae IHCTHTYTH CaMOBPSIYBAHHS HAI[IOHAILHOCTCH Ta EJICMCHTH
KyJIbTypHOi aBToHOMii [6, § 20-21]. 3akoH TakoX JeTami3ye y4acTh
y myOmiyHMX chpaBax 1 MeXaHi3Mu (hiHaHCYBaHHsS KyJbTYpPHHX MOTped
HaIiOHAJBHUX TpoMa [6].

Incmumyyitino-ynpaenincoka apximekmypa. lleHTpanbHa KyJbTypajabHa
TIOJNITAKA PEATi3yeThCA TPOQPUIBPHIM MIHICTEPCTBOM Ta MEPEKOIO «CTparte-
TIYHHX KyJIBTYPHUX iHCTUTYI». Y 2019 p. ctBopeHo HarmionansHy KymbTypHY
pany (Nemzeti Kulturalis Tandcs), mo KoopauHye cTpareridyHe IUTaHyBaHHS,
IO CKJIAAy $KOi BXONATh KEpPIBHMKH 17 KIIOYOBHX IHCTHUTYIH, TOJOBa
Yropcekoi akamemii MHCTENTB 1 3aCTYNHHK TOJOBHM HamioHagbpHOTO
KyJbTypHoro Qonmy [12]. Okpemi ypsioBi YyIOBHOBaXEHI 31 cTaTycom
MIHICTPIB BIMOBIJAIOTh 3a BEJIMKI IHBECTHINHHI KYJIbTYPHO-CHAIIIMHHI
npoexty (byanHcbkuii 3amok, Luranens) [7].

Dinancysanns ma epanmosa niompumxa. HaioHansHUN KyIbTYpHUH (GOHA
VYropumwau (NKA), crBopenmii 3akonom XXIII Bim 1993 p., € ronoBHEM
IHCTPYMEHTOM MPOEKTHOTO (piHAHCYBaHHS KYJBTYpH; IPAIIOE IiJI HAIJISIOM
MIHICTpa KyJbTYpPH, ajle 3a YIaCTi TaTy3eBHUX KOIETIi; IePBiCHO HATIOBHIOBABCS
3a PaXyHOK «KYJIBTYPHOTO 300py»; CHOTOMHI TMOEAHYE OIOMKETHI W BiTOMYI
okepena [8; 9]. Y3romkeHHs MexaHi3MIB minTpuMku 3 mpaBom €C BinOy-
Ba€ThCA Yepes Mporeaypu nepskasaoi gormomoru €C [9].

Misxcnuapooni cmanoapmu ma 30606 a3anns. CucTeMa 0XOpOHH KyJIBTYpPHOL
CMaJIIMHN B YTOpIIMHI MOOYZOBaHa SIK «MICT» MDK HalllOHAJIFHUM IPaBOM
1 HaJHAMIOHAJBHUMH PEXMMAMH 3aXUCTy: KOHBEHIsMH Pamu €Bporm Ta
inctpymentamu FOHECKO. Hopmu 1ix 10roBopiB iHKOPIIOPYIOTCS Y PAMKOBI
Ta CrieniagbHi 3aKOHH, a JAeTalli — y MiJ3aKOHHI aKTH (HOPSIIKH 00Ky, peecTpH,
JIO3BOJIM, EKCIIEpTHI BHMMOTrHM), 10 3a0e3redye CyMICHICTh MpaKTHK
MPaBO3aCTOCYBaHHS 3 €BPONEHCHKUMH MiIXOAaMU 10 30epeXeHHs CHaAIluHA
Ta PeryJIOBaHHS IEPEMIlICHHS KyJIbTypHUX HiHHOCTEH [8; 12].

BukoHnaHHS MDKHapOTHHX 3000B’S3aHB 3a0€3MEUYIOTH  YIIOBHOBaXKEHI
OpraHd OXOPOHH CIIAJIIMHW, CIEIliaTi30BaHi CSKCIepPTHI pajay, HaIliOHABHI
My3ei/apxiBi/0i0mioTekn K AENo3uTapii, a TakoX MDKBIIOMYI MeXaHi3MH
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(KynbTypa — BHYTpILIHI cripaBy — (hiHAHCH/MUTHHMIIA — JUIUIOMaTHYHA CITy>K0a)
JUTS IOBEPHEHHS 1 3ar00iraHHs He3aKOHHOMY 00iTy [8; 12].

Cyuacni mendenyii ma euxiuxu. Tlopsm i3 PO3BHHCHOI 3aKOHOIABYOIO
0a30r0 (QiKCyeTbCS TpPEHI HA IIEHTPANi3amilo KyJIBTYpHOTO YIIPABITIiHHS
Ta TIJBHUINCHHSA Bardl iCONOTIYHMX OPIEHTHPIB y momitumi mam’siti [7; 11].
Ha cexkrop HYO BmmmHymm oOMexXyBajdbHI HOPMH MO0 «iHO3EMHOTO
(hinancyBanss», BuzHaHi Cynom €C Takmmu, mo cynepedyars npaBy Corosy,
0 MajJo HACHiIKé 1 mIa KymeTypHHX oprasizamiid [10]. duckyciitaumm
3aJMIIAIOTECS  OaJlaHCH MDK aBTOHOMIEIO YCTaHOB, CBOOOJOI0 MHCTELTB
1 CTpaTerivHUMH npiopureTamu aepskasu [11].

Bucnoexu. Yropcbka cUcCTeMa TIPaBOBOTO 3a0e3NE4eHHS  KyJIBTYpH
€ IUTICHOIO Ta KEPOBAHOIO, OJTHAK il epeKTUBHICTh BU3HAYAETHCS THM, K CaMe
30aNaHCcOBaHO B3a€EMOMIIOTH CBOOOAA TBOPYOCTI, KyJIBTypHI TNpaBa Ta
CTpaTeTivHi i ICPIKaBH.

1. Kymbrypa morpeOye OAHOYAaCHO  «TBEpAMX»  TpaBUNI (I
nepen0adyBaHOCTI) 1 «M’SKUX» MeXaHi3MIB (11 IOBipH # ydacti). HagmipHa
perfaMeHTaris TOpoPKye iHEpIlifo, TOAI SIK TIOBHA JEPeryisiilisi — HepiBHICTH
nocryiy. Haiikpate — mpo3opi paMKy Ta THYYKi iIHCTpYMEHTH peati3artii.

2. CTiliKiCTh MOMITHKY 3a0€31euye MPHUHIIUIT «Ha BIICTaHI BUTSTHYTOT PYKI»
y (hiHaHCYBaHHI: Jep)kaBa BU3HAYAE MIPIOPUTETH, aJle PIllIeHHS 0/I0 TiATPUMKH
NpuiMaroThest depe3 (axoBi Kojerii 3 YiTKUMU KPUTEpISIMH 1 ITyOJiYHOIO
3BITHICTIO.

3. Ilenrpamizamis BapTa cebe TaM, A€ WAETHCS MPO BEIUKI 00 €KTH
CMAIIIMHN Ta HAIOHAIBGHI MPOrpamMy; Yy BCHOMY IHIIIOMY Mpallfoe
CyOCHIIIapHICTh 1 PO3yMHA JICIICHTPANTI3allisl — MYHIIUIIATITETH Ta PEriOHAIBHI
IHCTUTYLIT Kpaiie 0a4yaTh JOKaIbHI KyJbTYpHI €KOCHCTEMH.

4. KympTypHi TIpaBa MEHIIMH MAalOTh OyTH IHTETpOBaHI B «3BHYAHHY»
TIONITHKY, a HE iCHYBaTH OKPEMOIO HIllICI0: MOBA, CHMBOJIKA, TPAJIWIli Ta
THCTUTYIIIl MEHIIMHMAIOTh MAaTH OJHAKOBHH JOCTYIl 1O IH(PPACTPYKTYpH,
TPaHTIB 1 MyOIIYHOTO POCTOPY.

5. OxopoHa Ky/IbTypHOI CaAmyHA e(heKTUBHA TOJI, KOJU MEPEXOIUTh Bif
OXOPOHHHX TEPENTKIB JI0 PSXKUMIB CIUIBHOTO BPSAYBaHH: JeprKaBa, TpoMajn
Ta BJIACHUKH CHIBIPAIIOIOTh HA OCHOBI JIOTOBOPIB, @ pIllIEHHs 3a0e3e4yoTh
30eperKeHHs Ta e()eKTUBHE BUKOPHUCTAHHS.

6. Crpareriuni JOKyMEHTH MalOTh IIEpErvISIaTHCS IMKIIYHO W 3airydaTd
CTEHKXOJepIB — MUTIIB, IHCTUTYWi, Tpomanu, Oisnec. Came peryssipHUNA
Jianor i BIIKpHTI NpaByia IPH IEPETBOPIOIOTH ITPABOBY CHCTEMY Ha IHCTPYMEHT
PO3BUTKY, a He JIMIIIE Ha 3aCi0 KOHTPOITIO.
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EKOIUJI IK MIDKHAPOTHUAM 3JIOUMH:
MMPOBJIEMHU TA IIEPCIIEKTUBHU BITPOBA /KEHHSI

Meabshnuk II1. B.
KaHOuoam 1opuoOUudHUX HAyK, OOYeHm, OOKMOPAHM,
Hayxoso-0ocnionuii incmumym nybéniunoeo npasa
M. Kuis, Yrpaina

Tepmin «exormmy (ecocide) CKIamaeThest 3 rperbKoro 0iK0os — miM, XKUTIIO,
CepeoBHIIe MPOKUBAHHS Ta Cide — youBatu. BOauaeThes, 1110 BOEpILE TaHUH
TepMiH OyB BHKOPHCTaHWH aMepHKaHChKMM OionoroM Aptypom [ancroHoM
y 1970 poui Ha KoudepeHii 3 muTaHp BilHM Ta HAaIiOHAJIBHOI BiIO-
BimaisHOCTi y Bammmrrowni [1, ¢. 6]. 3romom y 1972 pomi Ipem’ep-minicTp
[Benii Ynod INampme y cBoiif BcTymHiM mpoMoBi, BucTymaroun Ha Korge-
pertii OOH 3 mpo0ieM HaBKOJIHMIIHBOTO cepenoBrina B CTOKTOIBMI, TPSIMO
Ha3BaB BiliHy y B’eTHami exommmom [2].CTOKroasMChka KOH(EPEHINsT BIepIie
30cepennsia yBary MDKHAPOAHOI CHUTBHOTH Ha EKOJIOTIYHMX —IpoOiiemMax
MOB’S3aHMUX 13 JIErpajialli€lo JOBKULIA Ta TPAHCKOPAOHHUM 3a0pyIHEHHSM.
Y 1973 poui mpodecop Pivapn Panpk minroryBaB npoekt MikHApOIHOT
KOHBEHIIIT TPO €KOLM I, OOIPYHTYBABIIM HEOOXiAHICTH HOBOTO MIDKHAPOIHO-
MPABOBOT'O IHCTPYMEHTY ISl OOPOTHOM 3 €KOJIOTTYHHMH 370uuHaMH. P. danbk
30Cepe/INB yBary IepeBakHO Ha eKOLH/I IK YMUCHOMY BOEHHOMY 3JI04HHi [3].

IcToprdHO icHyBano KilbKa HEBAAIMX CIPOO KPUMIHAII3yBaTH EKOLHL.
VY 1985 poui cremianpHuit monoBigay OOH Benmkamin Bitakep 3akivkan
JIO0 BKITFOUCHHS EKOIWY y BU3Ha4eHHs reHorway [l, c. 6]. ¥V 1980-x pokax
Kowmicist mikaapomHoro mpaBa OOH posrmmsigana MOXIIMBICTD BKJIFOUESHHS
EKOJIOTTYHHX 3JI0YHHIB 10 NMpoekTy Kozekcy 310uiHIB MPOTH MUpY Ta Oe3MneKkn
JIFOZICTBA, SIKWH 3ro/IoM TpanchopMyBaBcs y PuMchkuil craTtyT MiKHApOIHOTO
KpUMiHAIBHOTO cyny (mami — Pumcekmii craryt), mpuitaataii y 1998 pomi
Ta ynHHKH 13 1 unas 2002 poxy. Exory He Oyio BKIIFOUEHO O MIKHAPOIHHUX
3JI0YMHIB, Nepe0aueHIX PUMCBKIM CTAaTyTOM.

Xoua PuMChKHMIl cTaTyT He Mae MaHJAaTy IIOAO EKOUMAY, MPOTE Cepel
BOEHHMX 37MOYMHIB Yy 1. b (iv) 4. 2 cr. 8 mependayeHo BiNOBINAIBHICTH
32 YMHCHE BYMHEHHsS Harajqy 3 YCBIOMJICHHSM TOro, IO TaKU{ Hamasn
NPU3BEJIE 10 BUIIA/IKOBOI 3aruOeli 4M MopaHeHHs! MBUIBHUX 0ci0 abo 3amojie
IIKOJM LMBUTBHUM O0’€KTaM YM MacIITabHOi, JOBrOTPHBAIOI Ta CEpHO3HOI
KO/ HABKOJIMIITHHOMY TIPUPOHOMY CEPEIOBHIILY, SIKa Oyie SIBHO HaJMIPHOIO
B TIOpIBHSHHI 3 KOHKPETHOIO Ta OE3MOCepeHBO OUYIKYBAaHOK 3arajbHOI0
BilicbkoBol0 TepeBaroio [4]. Jlame MisSHHS pO3MIAAETBCA SIK  Cepiio3He
MOPYIIICHHS 3aKOHIB 1 3BUYAIB, 1[0 3aCTOCOBYIOTHCS B MIKHAPOIHUX 30pOHHMX
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KOH(JTIKTAaX y BCTAHOBJICHUX pPaMKaX MiXKHAPOHOTO paBa. BimmoBiaHo 10 miei
HOpMH PHMCBKOTO cTaTyTy KpHMIHAJIbHO KapaHHM [iSSHHSM TPOTH JOBKLLISA
€ YMHCHHWI Haraj| 3 YCBIIOMJIGHHSIM TOTO, III0 TaKM{ Harlaj 3aro/i€ MacIiTad-
HOI, JOBrOTPHBAJIOI Ta CEpPHO3HOI HIKOJW HABKOJMIIHBOMY HPHPOTHOMY
cepenoBHIly, ska Oyae sSBHO HaAMIPHOIO B TIOPIBHSHHI 3 KOHKPETHOIO
Ta 6e3MmocepeTHbO OUiKYBaHOO 3araIbHOIO BIICBKOBOIO TIEPEBAroro.

BcTaHOBIEHHST BHCOKOTO TOPOTY OO BH3HAYEHHSI IIKOAW MPHPOTHOMY
cepenopuily (MacirrabHa, JTOBTOTpHBaa Ta CEpiio3Ha IMIKOma) y PHMCBKOMY
CTaTyTi CTBOPIOE TIEPEIIKOAM JUIS 3aCTOCYBAHHS ITi€l MDKHAPOIHOI KpHMi-
HaJIbHO-TIPABOBOI HOPMHU.

MacmrtaGHiCThb, JOBIOTPHUBAIICTh Ta CEPHO3HICTH SIK OOOB’SI3KOBI O3HAKU
IIKOJIM TIPUPOAHOMY CEpENOBHILY, KpiM 1. b (iv) 4. 2 cT. 8 PumcpKoro craryty,
TaKO 3aKpiruieHi y ct. 35 JlomatkoBoro npotokoiry /10 KeHeBChKMX KOHBEHIIIH
Bzt 12 ceprust 1949 p., 0 CTOCYETHCS 3aXUCTY KEPTB MDKHAPOIHNX 30pOHHUX
koH(mikTiB ([Iporokon I), Bix 8 weprrs 1977 p. Ta mpeamOymi KorBeHttii mpo
3a00poHY 200 OOMEKEHHS 3aCTOCYBaHHs KOHKPETHHX BHIIB 3BHYAIHOI 30pOi,
AKI MOXYTh BB)XaTHCS TaKMMHM, IO 3aBAAIOTh HAJMIPHHUX YIIKOIKECHb
a60 MaroTh HeBUOIpKOBY ito, Bix 10 xxoBTHS 1980 p.

Crig BigmitaTH, o cT. 1 KonBeHmii mpo 3a6opoHy BilickkoBoro abo Oys-
SIKOTO IHIIOTO BOPOXKOTO BHUKOPHUCTAHHS 3acO0iB BIUIMBY HAa JIOBKULIA
(Kongenuiss ENMOD) Big 10 rpyanst 1976 poky, 3000B’s13ye He BIaBaTucs
JI0 BOEHHOTO 4 Oy/Ib-SIKOTO 1HIIIOTO BOPOYKOTO BHKOPUCTAHHS 3aCO0IB BILIHBY
Ha JOBKUUIA, SIKI MalOTh IIMPOKI, JOBFOCTPOKOBI ab0 cephO3HI HACHiIKH,
y BUIIIIAI cHOCOOIB pyHHYBaHHS, 3aBIaHHA 30MTKIB a00 3aIltO[isSTHHS IIKOJIH
Oynb-sIKiH iHIIH neprkaBi-ydacHHI [S]. BUkoprcTanHs B JaHOMY BUIIAJIKY TIpH
BU3HAYHI O3HAaK HETraTMBHHMX HACHIIKIB JUIS IOBKLLIA CIONYYHHKA «abox»
3Ha4YHO po3mmpioe cdepy 3actocyBaHHS 1€l HOpMH. OcoONMMBICTIO JaHOI
KonBeHIIii € Takox Te, M0 y Hill BUKOPHCTOBYETHCS TEPMIH «environmenty
(moBkiwt) , a y JomarkoBomy mpotokonmi I 1977 poky mo JKeHeBChKHX
koHBeHIi# 1949 poky, Kousenmii po 3a00poHy a0 00MeXeHHS 3aCTOCYBaHHS
KOHKPETHMX BHIB 3BHYAHOI 30poi, fKi MOXKYTh BBA)KAaTHUCA TAKHMH, IO
3aB/IalOTh HAJIMIPHUX YIIKO/DKEHb 200 MaroTh HEBUOIPKOBY 0, Bist 10 >KOBTHS
1980p ta PumcpkoMy cratyTi — TepMiH «natural environment» (TpHpoIHE
CEpEIOBHIIIE).

[Ikoma noBKULIIO y PuMChKOMYy cTaTyTi iHOZI MOXKE PpO3IIISIATHCS
y 3JI0YMHAX TPOTH JIOHOCTI (CT. 7) abo reHormmi (cT. 6), 0COOIMBO KOIH
HaBMHCHE 3HUILECHHS NPHPOJHUX PECYPCIB IPU3BOMUTH IO HPHUMYCOBOTO
nepeMilieHHss abo BTpatn 3aco0iB juit icHyBaHHA. Y 2016 pomi MKC
HE PO3IIMPIOIOYN CBOIO IOPUCAMKIIIO 3asBUB, IO CHOPAaBH IPO 3HUILIECHHS
JIOBKUIISA Ta 3aXOIJICHHS 3€MeNb OLIHIOBAaTHUME SIK 3I0YMHH MIPOTH JIFOJSTHOCTI,
y mupmoMy KoHTekcti. Y 141 IIporpamuoro mokymenty MKC
Bix 15.09.2016 p. momo Bimbopy cmpaB Ta BHU3HAYCHHS NPIOPUTETIB
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3a3HavaeTses, mo Odic NMpokypopa NpUAUITAME OCOOJIMBY yBary po3cili-
JTyBaHHIO 3JIOYHHIB, Iepen0ayeHnX PHUMCBKUM CTaTyToM, sIKi BUHMHSIOTHCS
HUIIXOM a00 MaroTh HACIiZKOM, 30KpeMa, pyHHYBaHHS JOBKLULIS, HE3aKOHHOT
eKCILTyaTawii MPUPOIHHUX pecypciB a00 3aXOIUICHHS 3eMedIb [6].

[NuranHs KpUMiHATI3ALIT €KOIUAY Y MDKHAPOTHOMY KPUMIHABHOMY TIPaBi
akTuBi3yBasocst y 2019 porri, KOMM KiJlbka HEBEIMKHX OCTPIBHHUX JIEPKaB,
BKIrouatoun Pecny0rmiky Banyary B Tuxomy okeani Ta ManbaiBCBKi OCTpOBU
B [HOilicbKOMY OKeaHi, 3aKIMKaIH 0 PO3MILLY 37I0YMHY €KOLUIY Ha IOPIvHIH
acambirei pmepxaB-ydacHuite MKC. IlinTpumanm inefo BHU3HAHHS EKOITHIY
MDKHAPOIHMM 370YMHOM Takok pammist, benbris, Barukan Ta iHmm
Kpainu [7].

VY rpymui 2020 poky Stop Ecocide Foundation opramizysana HesanexHa
eKCIIepTHA Tpyna 3 IOPHANYHOIO BU3HAYCHHS EKOIMIY Y CKJIaJl JBaHAILSITh
IOPUCTIB 13 PI3HMX KpaiH CBITY IiJ TOJIOBYBaHHSAM OpPHTaHCHKOTO ajBOKara,
npodecopa @imima Cennca Ta ropuctkn OOH, KONHMIIHBOI MPOKYpOPKH
Cenerary Jiop ®omn Coy. o ckmagy mi€i rpym TakoXK BXOIWMB KOJNWIITHIN
cyamt MKC Tyinoma Heponi Crmeiin. V uepeni 2021 poky Heszanmexna
eKCIIepTHa TPyNa 3alpOINOHYBAIM BKIIOUMTH 1O PHMCBKOTO CTaTyTy BH3HA-
YeHHs eKOIWAY SIK MPOTUIpaBHI ab0 Oe3rMy3mi HisHHSA, BYMHEHI 3 YCBIIOM-
JICHHSIM TOTO, IO iCHY€ 3HaYHA HMOBIPHICTD 3aMOAISTHHS IUMH [TiSIMH CEPHO3HOL
Ta mmMpokomacmrabHoi abo noBroTpusasiol mkoau noBkiuumo [1]. Besrmysai
JUSTHHST — 11 i a00/Ta Oe3MisIbHICTD, SIKI YMHCHO 3aBIaloTh a00 HEOOESPEKHO
ITHOPYIOTh WIKOAY, sika OyZe sSIBHO HAJMIPHOIO Yy CHIBBIIHOIICHHI 3 OYIKY-
BaHUMH COLIILHUMH Ta €eKOHOMIYHHMH BUTO/IaMU; CePi03HA IIKOAA O3HAYae
IIIKOJTY, sIKa BKJIFOYAE iCTOTHI HETATUBHI 3MiHH, TIOIIKOPKCHHSI YH IIKOIY OY/Th-
SIKOMY €JIEMEHTY JOBKUDIS, BKTFOYAIOYN TSDKKI HACHIIAKA JUTS YKUTTEISUTBHOCTI
JIOAVHK a00 IIKONYy NPHPOAHIM, KyJBTYPHHM YM €KOHOMIYHHM pecypcam;
MacITabHa IIKoa — IIKOAA, SKa BUXOIHUTH 3a MEXi oOMexeHol reorpadidHoi
TEpUTOPIi, IepeTHHAE JepKaBHI KOPIOHH a00 3aBAAECThCS LTI €KOCUCTEMI UH
BUTy, a00 5K BEJHKi KUTBKOCTI JIFOJIEH; JOBrOTPUBAIA IIKO/IA O3HAYAE MIKOY,
sSKa € HEe3BOPOTHOIO abo Takowo, IO He MOXKe OyTH YCyHyTa IIIIXOM
MPUPOJTHOTO BIJTHOBJICHHS YIPOAOBXK PO3yMHOro mepiofy uacy [1]. ¥V 3ampo-
MOHOBAHOMY BH3HAYCHI EKOLHMIY BHKOPHCTaHO 0e3 MpHKMETHHKa «naturaly
TEpMIH «environment», sKuii BKIOYae 3emimto, 1 Oiocdepy, Kpiochepy,
mitocepy, rizpocdepy Ta atmMocdepy, a TakoK KOCMIUHMI TpocTip. Biamo-
BIJIHO JI0 JTAHOTO BU3HAYCHHS CKOIMIY KPUMIHAJIBHA BIAMOBINAIBHICTE MOXE
HACTYIAaTH HE3aJICKHO BiJ] HACTAHHS HEOC3MCUHUX HACIIIKIB Y BUTJISAIL IIKOIA
JIOBKLIDTIO, TOCTATHRO YCBIIOMIICHHSI 3HAYHOI MMOBIPHOCTI 1i 3aITOIisTHHS, TOOTO
CTBOpCHHS HEOC3IEKH.

3anponoHoBaHe He3ane)KHOI EKCIIEpPTHO TPYIOK BHU3HAYCHHS CKOLMITY
€ JOCUTh BJQJUM, BOHO 0a3ye€TbCs Ha IIOHATTAX, BUKOPHCTAHMX Y IHILIMX
cTaTTsax PrMcekoro craryty. JIMCKycCiifHICTh BUKIMKAE€ MOMIIMBICTh BUYMHEHHS
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exory 3 HeobOepexHocTi. BimmorimHo mo cr. 30 Pumcekoro craryty
MDKHApO/IHI 3JI0YMHU BUMHSIOTHCS YMHUCHO (TIpSIMUI a0o He mpsMuil ymwucen),
SKIIO iHIIE He TependadeHo y crarrsix Pumcekoro craryry. Skmo mpoanai-
3yBaTH 3JI0YHHH, TependadeHi PUMCBKUM CTAaTyTOM, TO Maibke yCi 3JOYMHH
BIATIOBIIAfOTH BUMOTraM ctarti 30, KpiM BHUIAIKIB, TIepen0dadeHux CT. 28 11010
HAYaJbHUKIB 1 BifICPKOBMX KOMaHAMPIB. 3 OISOy Ha II€ 3alpONOHOBAHMNA
3M0YMH eKomuay Oyne 3HAuHO BHUPI3HATHCS 3a ()OPMOIO BHHM Bif IHIIHX
MDKHAPOIHHUX 3JIOYMHIB. Y 3B’S3KY 3 IUM II€ MOXE CTBOPHTH HOIATKOBI
NEPELIKOAM IS HOro IPUMHATTS.

VY 2024 poui Odic npokypopa MKC omy0nikyBas [Iporpamuuii 1okymeHT
[8], v sikoMy BHKIaJEHO CTpaTerii PO3CIiITyBaHHSI CKOJOIIYHHX 3JIOYHHIB
3a 10rnoMororo Takox I d 4.l cr.7 Pumcekoro cratyty, sIkuii KpuMiHaJIi3ye
JIeTIopTalilo ad0 HaCWIBHUIBKE IIepeMillleHHs HaceneHHs. lle o3Hauae,
0 pyHHyBaHHS OyIMHKIB ab0 3a0pyAHEHHS NPHUPOAHOTO CEPEIOBHIIA, SIKE
3MYIIy€e TPOMaIN 3AIHIIATH CBOE MiCIie MPOXMUBAHHS, MOXE OYyTH €KOJOTTYHUM
3JI0YMHOM 1 TIOTEHIIIITHO aKTOM EKOIUIY, IO TOPYIIYE ITOJIOKSHHS i€l CTaTTi
Pumcekoro craryty. Bimnosimao mu 6aunmo 3ycmmrst Ogicy nmpoxypopa MKC
MOAONIaTH OOMEKEHWH 3axXHCT MOBKULLL, nepenbadenwit m. b(iv) 4. 2 cr. 8
PuMcbKkoro craryTy, siKi AEMOHCTPYIOTh HarabHy NOTpeOy B pedopMmi.

Orxe, Pumcekum crarytom MKC He mependadeHO BiANOBiNATBHICTH
32 €KOLHI. 3JI0YMH MPOTH MPUPOJHOTO CEPEOBMINA T YaC MIKHAPOIHHUX
30poitHIX KOHQIIIKTIB, nepenbadeHuii m. b(iv) 4. 2 cr. 8 Pumckkoro craryry,
He 3a0es3leuye HaJIeKHOI MDKHAPOJHOI KPUMIHAIBHOI BIANOBIAAIBHOCTI
3a IIKO/LY, 3al0JIisTHY IPUPOAHOMY cepenoBuity. Jlo TOro X, y 3B’sI3Ky 3 HaATO
BUCOKUMH TIOPOTOBUMH  KPHUTEPIIMA  BU3HAUCHHS IUKOAW, 3arofisHOI
TIPHPOTHOMY CEpEJIOBHIILY, IPUTSATHEHHS 10 KpUMIHAJIBHOT BiIIOBIAAJIBHOCTI 32
. b(iv) 4. 2 cr. 8 PuMchKoro cratyTy He 3HAXOJWTh IMPAKTUYHOTO 3aCTOCY-
BaHHA. KpuMmiHamizamis MDKHAPOIHOTO 3JI0YMHY eKOIWAY € CKIAJHAM
NpOLIECOM. 3pOCTaro4a yBara, sKy BiH OTpPUMY€E, CHTHANI3YE IIPO TOCTPY
oTpeOy B eKOJIOTT4HIH TpaHCc(opMallii M>KHAPOIHOTO KPUMIHAIBHOTO TIPaBa.
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JIMCTAHUIAHE TOCYAOBE PO3CJIIYBAHHS
B YMOBAX BOCHHOTI'O CTAHY

OctpoBcbka B. B.
cmyoenmka mazicmpamypu,
Hasuanvno-nayxosuii incmumym npasa
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca [llesuenxa
M. Kuis, Yrpaina

3anpoBa/KEHHsI BOEHHOTO CTaHy Ha TepuTopii YKpaiHW BIUIMHYJIO
a0COIOTHO Ha BCi cepr KUTTS Cy4acHOI JIFOJJMHHY, FOPUCIPYACHIIIS HE CcTaja
BUHATKOM. BiliHa momana HOBHX BHUKIHKIB i IJISI Cy4acHOTO KPHMIHAIBHOTO
mporiecy: YCKJIamHeHHs 30MpaHHS JOKa3iB, 30UTBIICHHS KUTHKOCTI KpHMi-
HAJIBHUX NPaBONOPYIIEHb, HEMOXJIMBICTH IPOBENICHHS CYIOBHX 3aCilaHb 4epes3
OTOJIOIIEHY TOBITPSHY TPHUBOTY a00 OOCTPiIH, 3arpo3a >KUTTIO Ta 3I0POB’I0
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YYaCHUKIB KPHUMIHAJIBHOTO MPOBa/pKeHHs. OCcO0IMBO aKTyalIbHOIO MPOOIEMOI0
€ TIPOBEIEHHS JIOCYJOBOTO pPO3CITiAyBaHHS B YyMOBax BOEHHOTO CTaHy.
HemoxximmBicTs  (i3nyHO NPHCYTHOCTI YYacHHKIB KPHMIHAJIBHOTO HPOBA-
JKCHHSI B OTHOMY MICITi 3yMOBHIIa HEOOXITHICTh 3aIPOBAPKCHHSI UCTAHIIIHHNX
hopM CIiTUNX il

Bapro Haramatd, 010 JOCYIOBE PO3CIIIYBAaHHS MOYMHAETHCS 3 BHECCHHS
BigoMocTell 10 €IMHOTO PeecTpy IOCYIOBMX PO3CIIAYBaHb, a 3aKiHUYETHCS
3aKPUTTAM KPUMIHAJIGHOTO TIPOBaDKCHHS ab0 3BEPHEHHSIM IIPOKYPOPOM
JI0 CyAy 3 KJIOMOTaHHAM NP0 3BUIBHEHHS OCOOW Bil KPUMIHAIBHOI BifIIOBI-
JIaJIbHOCTI, a00 3BEPHEHHSIM MPOKYPOPOM JIO CYIy 3 OOBHHYBAJBHHM aKTOM,
KJIOTIOTaHHSIM TIPO 3aCTOCYBAaHHS MIPUMYCOBHX 3aXOJliB MEMYHOTIO ad0 BHXOB-
HOro xapaktepy. Ha erari nocynoBoro po3ciigyBaHHs BiOyBa€TbCs BCTaHOB-
JIeHHs1 00CTaBMH KPUMIHAJIEHOTO TPABONOPYILIECHHS, 30ip JOKa3iB, MPOBOASTHCS
iyl (po3IyKoBi) Aii, 0c001 TOBLIOMIISIOTH TIPO MiZ03PY TOLIO.

JucraHmiiiae T0CyI0BE PO3CIIYBAHHS MOJSTAE Y IPOBEICHHI BiIIOBITHIX
MpoLleCyaTbHAX MIilf Y peXUMi BiICOKOH(EPEeHIIii Py TPAHCIAMIi 3 IHIIOTO
NpUMIIIeHAs. PimleHHs T1po  3miliCHeHHS JWCTAHIIWHOTO  JIOCYZOBOTO
PO3CITiTyBaHHS MIPUIMAETHCS CITITINM, TPOKYPOPOM, & y BH3HAYCHUX B 3aKOHI
BUMaAKaX — CIITIAM CYAZCI0 3 BIIACHOI iHIIiaTHBH ab0 3a KIOMOTaHHIM
CTOPOHH KPWMIHAJIBHOTO TMPOBA/KEHHS UM IHIIMX YJaCHUKIB KPUMIHAIBEHOTO
MPOBa/PKCHHs. 3BEPHYTH yBary BapTO TAaKOXK HAa Te, MO0 Yy OUIBIIOCTI
MDKHApOHO-TIPABOBHMX aKTax IependadacTbCsi camMa MOXKIIMBICTb BHKOPHC-
TaHHs 3ac00iB 3B’S3Ky, ajie MPOBEICHHS MPOLECYAbHHX i 3 BUKOPUCTaHHIM
3ac00iB 3B’S13Ky Ta BHUKOPHCTaHHS LMX PE3YJIbTaTiB B MPOLECI J0Ka3yBaHHS
BH3HAYAETHCS BHYTPIIIHIM 3aKOHOIABCTBOM Jiepxkas [2, ¢. 13].

Bigmoigao mo uwacturu 1 crarti 232 KpuMiHATEHOTO TPOIECYaTbHOTO
KOIleKcy YKpaiHu, JOTHUT 0ciO, BITI3HAHHS OCI0 UM pedel MmiJ 9ac JOCYIOBOTO
po3ciimyBaHHS (IUCTaHIHE JOCYIOBE PpO3CITIAYyBaHHA) MOXKYTh OyTH
MIPOBE/ICHI Y BHIAJIKaX: HEMOXKIMBOCTI OE3MOCEPEIHBOI y4YacTi MEBHUX OCi0
y IOCYZOBOMY MPOBA/UKEHHI 32 CTaHOM 370poB’s abo 3 iHIMHMX MOBAYKHUX
MPUYUH; HEoOXimHOCTI 3abe3medeHHs1 Oe3mekr ocid; TPOBEACHHS OIHTY
MAaJIOJNITHROrO a00 HEMOBHONITHROTO CBiJKA, MOTEPIIUIOro; HEOOXITHOCTI
BXKHTTSA TaKUX 3axOMdiB JUid 3a0C3MEUCHHS OINEPAaTHBHOCTI JIOCYZOBOTO
PO3CITiyBaHHST; HASIBHOCTI HIIMX MiJCTaB, BUSHAYCHHUX CIIITYUM, TIPOKYPOPOM,
crimuuM cyanetro nocratHiMu. Cepenl HayKOBLIB ICHYE JyMKa, IO TaKHA
BY3bKMH MEpeNiK CIIIUUX Ta CYIOBUX [iH, IO MOXYTh OyTH NpPOBEIEHI
B pexuMi BifeoKkoH(epeHil, € HEeBUIPaBIaHHM Ta TMOTpedye 3aKOHO/IaBYOrO
po3umpenHst. ToMy JesiKi 3 HUX MPOIOHYIOT 3aKPIilTUTH HEBUYESPIHHUH MEepertiK
crimanx (PO3MIYKOBHX) Ta CYNOBHX i, IO MOXYTh OyTH IPOBEICHI IHC-
TaHLIHHO, 11 apryMEHTYEThCS MOCTIHHIM HEBIIHHHHM DPO3BHTKOM HAyKOBO-
TEXHIYHOTO MIPOTPECy, a TAKOXK CyYaCHUMH peajlisiMi BOEHHOTO Hacy [ 1, c. 406].
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HasiBHicTh Takux 00CTaBHMH SIK OOCTpiNM, TOBITPSIHI TPUBOTH, BOEHHI il
TOIIIO 3yMOBIIIOE HEMOXKJIMBICTH O€3MOCEPETHBOI yUacTi 0cid Y J0CYIOBOMY
npoBapKeHHI. O4eBHIHO, 10 B CYYacHHUX PEisX YYaCHUKH KPUMiHAJIEHOTO
NPOBA/DKEHHSI HE MOXKYTh IOBHOKO MIpOI pealli3yBaTH CBOI IMpOLECyabHi
mpaBa Ta OOOB’sI3KH, sIKi O icHyBamu, siKOM Ha TepuTopii YkpaiHm He Oyio
BOEHHUX Miif. 3anmpoBaJuKEHHs TAaKol KaTeropii sIK «IUCTaHI[iHHE IOCYHOBE
PO3CITiTyBaHHS) HaIa€ YY9aCHHKAM MOXKIMBICTH OpaTH y4acTb y KpHMiHab-
HOMY TIPOBAa/DKEHHI, OyTW 3aly4eHHMH 1O BIiITHOBJICHHS CIpaBEIIMBOCTI
Ta CHPHSAHHI Yy TMOKapaHHI BMHHUX 0cib. SIkmio ocoba He Mae 00’ €KTHBHOL
MOXKJIMBOCTI OyTH (DI3MYHO MPUCYTHBOIO ITiJI Yac 3IHCHEHHs MPOIECYaTbHUX
[, BOHa Ma€ 3MOTY 3pOOUTH 1€ Y PEXHMI BilleOKOH(pEPEHLIT PH TpaHCISIl
3 iHmoro npuminieHHs. lle o3Havae, 1m0 npaBa Ta 0OOB’SI3KM OCI0 B KpHMi-
HaJIGHOMY TIPOB3/DKEHHI JIMIIAIOTHCS HE3MIHHUMH, €IMHE, IO 3MIiHIOEThCS —
cama peaizallis TakuXx 1paB Ta 000B’sI3KiB.

HesBaxkarouu Ha Te, 0 TUCTaHIIHE JOCYIOBE PO3CIITYBaHHS € OKPEMOKO
KaTeropiro B KPIMiHATEHOMY IIPOBA/KEHHI, BApTO MTaM’ ATATH, 110 BCi Iii MalOTh
BIITOBINAaTH 3araibHUM 3acagaM KpHMIHAIBHOTO CyJOYMHCTBA. Hampukman,
JIONAT OCOOM y IHCTAHIIHHOMY OCYZOBOMY IIPOBADKECHHI 3IIMCHIOETHCS
3riTHO 3 TpaBWIaMH, NepeAdadeHHMH cTartTamMu 225-227 KpuMiHaabHOTO
MPOLIECyaTFHOTO KOACKCY YKpaiHu, BIi3HAHHS 0ci0 U pedell y AMCTaHIIHHOMY
JIOCYIOBOMY TPOBA/KEHHI 311HICHIOETHCS 3TITHO 3 PABHIAMH, ITEPeI0auCHUMHU
crarrsimu 228 Ta 229 KpuMIiHAIBHOTO TPOIECYAbHOTO KOICKCY YKpaiHH.
Ie o3Hauae, M0 caM MOPSIOK, MpaBa, 000B’SI3KM, TAPAHTIl YUYACHHKIB MarOTh
BI/IIIOBIZIaTH 3arajlbHUM IIpaBWJIaM TIPOBEICHHS JIOCYJOBOTO PO3CIiTyBaHHS,
1110 BCTAHOBJIEHI YHHHNUM 3aKOHO/IABCTBOM.

AKTyalbHAM TakoXX € THUTaHHA IpO JOCTABJICHHsS 3aTpUMaHOi 0coOH
J0 CIITYOTO CY[I, Cyy Y BU3HAYCHI 3aKOHOIABCTBOM CTPOKH, 3aULs OOpaHHS
3ano0ikHOTO 3axomy. [IpaBo ocobu Ha cBOOOIY Ta OCOOHMCTY HETOTOPKAHHICTH
rapanTyetbest KoHcTuTymiero Ykpaiau Ta €Bponeiichbkol0 KOHBEHLIEIO 3 TIpaB
JIONMHN, TOMY WOTO TOPYIICHHS, SKe MOXKE BigOyBaTHCh, SKIIO 0co0a
3aTpUMaHa IIOHAJ BCTAHOBJICHWII 3aKOHOIABCTBOM CTPOK, aje 3amoODKHMIA
3axij He 00paHO, MOYKE BBKATHCS MOPYILIEHHSM NpaB JIFOJUHH. BpaxoByroun
TOH (haKT, 1110 B yMOBaX BOEHHOTI'O CTaHy NepeMillieHHs 0ci0 € HeOe3neyHuM abo
YCKJIQHEHUM Yepe3 aKTUBHI OOWOBI [ii, 3arpo3u OOCTpLTIB, MOIIKOKEHY
iH(pacTpyKTypy, MOXIMBICT, AWCTaHLINHHOI ydYacTi 3aTpEMaHOro 4Yepe3
Bi/ICO3B’SI30K JI03BOJISIE YHUKHYTH TOPYLIGHHSI MPOIECYaIbHUX CTPOKIB. Taki
cuTyalii MOXKYTh BHHHMKAaTH TOJi, KOJM 0coOy OyJo 3aTpuMaHO, HaIpUKIIa,
Ha TPUPPOHTOBI TEpUTOpil, a HAWOMIKYMIA Ciimguuii cynans mepeOyBae
B iHIIOMY MicCTi. Y IIMX YMOBaX BHKOPUCTAaHHS TEXHIYHHX 3aCO0IB BiZIE03B’SI3KY
CTae He JIMIIC JOLUUIBHHM, a W €IMHO MOXJIMBHM CIIOCOOOM 3a0e3NequTH
PO3IIISL KIIOMOTAHHS TIPO 3aM00DKHUIA 3aXi/l Y 3aKOHHHUI CTPOK 0e3 MOpYIIeHHS
IpaB 3aTPUMaHOTO. PO3rigm KIIONOTaHHA NPO OOpaHHSA CTOCOBHO 0COOH
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3aIT001KHOTO 3aX0Jy 3IIMCHIOETHCS 13 3aCTOCYBaHHSM JIOCTYIHHX TEXHIYHHX
3aco0iB BiZIe03B’SI3Ky 3 METOIO 3a0e3IeYeHH s AUCTaHIIHOT y4acTi 3aTpUMaHol
ocobu. OnHaK JOCUTH JIMIIAETHCS AKTYaJIbHOIO Ipo0jeMa TOro, IO 4YacTo
HasiBHI TEXHIYHI HECIIPAaBHOCTI CHCTEM BiICOKOH(EPEHI3B 3Ky, 0 YHEMOXK-
JIMBIIFOE YYacTh Y MPOBENCHHI OKPEMHX MPOLIECYaTbHUX Mii.

MOXJIMBICTh MPOBEACHHS MUCTAHLIIHOTO JOCYIOBOTO PO3CIiIyBaHHS €
HEoOXiZTHOI0O B YMOBax BOEHHOTO CTaHy, a/DK€ 30BHIIIHI OOCTABMHM YacTo
YHEMOXKJIMBITIOIOTE (Di3MUHY TPHCYTHICTH 0CIO, 3aiy9eHHS SKUX € TMOTPIOHIM
33151 IPOBEICHHS MPOIIECYaIbHIX i, OHAK HABITH NP 3aCTOCYBAaHHI TaKOTO
MEXaHi3My BapTO HE BIACTYNaTH BiJ 3arajbHUX 3acaj 3IiHCHEHHS
KPUMIHAIBHOTO CYJIOYMHCTBa Ta CIPHATH JOTPHMAHHIO TpPaB YYacCHHKIB
KPUMIHAIBHOTO MpOBa/pKeHHs. [lojasiplie HOpPMAaTHBHE —YIOCKOHAJICHHS
IHCTUTYTY  [WCTAHIIHHOTO  JOCYZOBOIO  PO3CIIIyBaHHS  CHPHSTUME
MIBUILEHHIO e(EKTHBHOCTI KPUMIHAIBHOTO IPOB3/LKEHHS Ta IIOCHJIEHHIO
TapaHTii 3aXKCTy MPaB JIOIHHH.
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MaiiHOBI TpaBa IHTEIEKTyalTbHOI BIACHOCTI B CHCTEMi TOCIIOAPCHKUX
NPABOBITHOCHH € BAKIMBOIO CKJIAOBOIO, HEMaTepialbHUM aKTHBOM, IO
Crpusie 3pOCTaHHIO Oi3HeCy 3a paxyHOK BIIPOBa/DKEHHs iHHOBamii. Jlis
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HaJIeKHOTO (DYHKIIOHYBaHHSI TOCTIOAAPCHKOI ISITBHOCTI BXKJIMBO, 100 B KpaiHi
iCHyBaJla Taka 3aKOHOJaBYa 0aza, 110 3abe3neuye e(eKTHBHE BHKOPUCTAHHS
00’€KTIB IHTENEKTYalIbHOI BIIACHOCTI, CTUMYJIIOE X BIIPOBA/DKEHHS B EKOHOMIKY
Ta PO3BUTOK IHHOBALIIMHIX TEXHOJIOTIH, 3aXMIIA€ IHTEPeCH BUPOOHWKIB, IIpaBa
BUHAXIHUKIB, TTOTIEpe/kKae HETOOPOCOBICHY KOHKYpEHII0 y cdepi rocnona-
PIOBaHHL.

3aKoHO/IaBYa OCHOBA IPABOBOTO PEXNMY MaifHOBHX TPaB IHTEIEKTyaIbHOI
BJAaCHOCTI y cdepi TroCrmomaproBaHHS YTBOPIOE CKIQAHY CTPYKTYpY, sKa
CKIIAIA€ThCS 3 HOPM DpI3HHX Tamy3eil mpaBa. Taky 3aKOHOTABYy OCHOBY
CTAQHOBHUTH CYKYITHICTh HOPM HaI[lOHAJIbHOTO 3aKOHOJIaBCTBA Ta MIXKHAPOIHOTO
3aKOHOJIABCTBA, 110 parudikoBane BepxoBHoto Panoro Ykpainu.

UuHHE BITYM3HSHE 3aKOHONIABCTBO, SIKUM BPETYJIBbOBYIOTHCS BiJHOCHHH
y cdepi IHTEIEKTyaTbHOI BIACHOCTI, MPOMIUIO CKIATHUNA NDIAX, TOYHHAIOYH
3 MOMEHTY IPOTOJIONIEHHS He3aJeKHOCTI YKpainu. 3apa3 mporiec HOPMOTBO-
PCHHSI 3HaXOAWTHCS B Ay)Ke aKTHBHIA (a3l PO3BHUTKY, MIO OOYMOBIIOETBHCS
TUHAMIKOIO Ta PI3HOMAHITHICTIO CYYacHHX HANpsMKIiB PO3BUTKY TEXHIKH,
MEIMIMHY, HayKH, KyJbTYpH, a TaKOX €BPOIHTErpamiifHIMH IIpOLEcaMu.
A TOMy 3aKOHOZIABCTBO TIOCIHIIIA€, a TMOAEKYAW WHIE Ha BHICPEHKCHHS
Bi/ITIOBITHHX TPOIIECIB.

®DopMyBaHHs HalliOHAIPHOTO 3aKOHOAABCTBA IOAO TPaB IHTENEKTyaJIbHOI
BJIACHOCTI MOXKHa PO3IUIMTH Ha JEKiJIbKa €TaliB, KOKEH 3 SIKMX OyJaM Xapak-
TEPHU3YETHCS IEBHUMH OCOOJIMBOCTSIMH.

Iepmmii eram — 3 MOMEHTY MPOTOJIONICHHS YKpalHOI HE3aIeKHOCTI
i 10 2003 poKy — 3apo/pPKEHHS 3arajibHUX 3acajl PeryJIOBaHHS BIJHOCHH iHTe-
JEKTyalbHOI BiacHOCTI 0e3 KOHKpeTH3alil CIenudikd  TOCHoJapChbKuX
BifHOCcHH. Ha mouarky 1poro eramy y kopucryBaHHI OyB L{uBinbHMIA KOJEKC
VYPCP [1], me y po3aini 4 MiCTHIMCS TTONOXKEHHS PO aBTOPCHKE MPABO, IPABO
Ha BIIKPUTTS, TIPaBO Ha BUHAXiJl, KOPHCHY MOJIETIb, IPOMHCIIOBHH 3pa30K, 3HAK
JUIL TOBapiB 1 TIOCIYT, paIliOHANI3aTOPChKY TMpormo3uiliro. Hopmu Takoro
KOJZIeKCy He OynH JOCTaTHIMHU 1 aleKBaTHUMH ISl PETYIIOBAHHS BiIIOBIIHUX
BIZIHOCHH IHTENEKTYaIbHOI BITaCHOCTI Ha PHHKOBHUX 3acajiax, 0 TOTO K HaBiTh
TepMiH “IHTeNeKTyajlbHa BJACHICTE” y HBOMY HE BXHBaBCi. B el uac
HOpMaTvBHA 0a3a BIMOBITHOIO CHPSIMYBaHHS ITIONOBHIOBAJACh 32 PaXxyHOK
OKpPEMHX CIICIIAIbHAX 3aKOHIB, 0araro 3 SKMX € Hapa3i YMHHUMH, X04a BOHU
W 3a3HaBaM 4MCNIEeHHMX 3MiH. lle — crhemianpHi 3aKoHM : 3akoH YKpaiHu
“TIIpo OXOpOHY TpaB Ha BHHAXOAM i KopucHi Momeni» [2],3akoH VYkpaiu
«[Ipo oxopoHy mpaB Ha mpoMucioBi 3pasku» [3] , 3akon VYkpainu «IIpo
OXOPOHY TIPaB Ha 3HAKH ISl TOBAPIB 1 mocityr»[4].

Hpyruit eran (2004 pixk — 2008 pik) — mepioZ, KON B HAMiOHAJHHOMY
3aKOHOIABCTBI 3 SBIUIACS KOMM(IKOBaHI HOPMATHBHO-TIPABOBI aKTH, Y SKHX
MICTHIIEICSL 1 3arajbHi, 1 CHeIliabHI TpaBWia, SKI OKpeMOo Bim IHIIMX
BpaxOBYBaIN OCOONHMBOCTI cepl TrocmomaproBaHHA. Y 1eil dac YkpaiHa
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me He Oyma cy0’€éKTOM MDKHApPOJHUX TOProBENbHHUX BimHOCHH. OJHAK,
NparHy4y BUXOAY Ha MDKHApOJHY apeHy, BCEpPEINHI KpaiHH 10Yanocs akTHBHE
HOopMOTBOpeHHs. 3’ sieuircs L{uBinbHuit konexe Ykpainu [5] ta 'ocnogapekuit
kozeke Ykpainu (mami — 'K Ykpainn)[6]. puiinsarrs y 2003 poui LiuBineHorO
kojekcy Ykpaiam (mami — LK VYkpaiHu) crago BaXIMBEM KpOKOM JUTS
CTaHOBIICHHS TIPABOBITHOCHH y c(epl IHTENEKTyalbHOI BIACHOCTI, ake
Y HBOMY 3’ SIBIJINCSI YMCIIEHHI HOPMH IIIO/I0 00 €KTIB IHTEJIEKTyaIbHOI BIIACHOCTI
Ta mpaB Ha HUX. | HA croromni LUK VYkpainm micTuTs HaimOBHIIE 3i0paHHA
HOPM, 5K y3araJbHEHO BH3HAYAIOTH MOPSHOK Ta CIOCIO PeryIioBaHHS BiJHOCHH
IHTENIEKTyabHOI BacHOCTI. Komeke, Ha OCHOBI 3aralbHUX HPHHIMIIB IpaBa
1 TIPUHLMITIB LIMBUIBHOTO IpaBa, BU3HAYa€ IMpaBWiia LIOJO IIpaBa iHTEJIEKTY-
AJILHOI BIacHOCTI (KHHTa 4).

CrerjiaibHIM aKTOM 3 TOYKH 30py BCTaHOBIICHHS JIO3BUIBHHX, PETYJSITOD-
HHX, CTUMYJIFOIOUNX, 3aCTEPEKIIMBUX MPABHIT Y TOCTIOAAPCHKiH cdepi TpuBamuii
gac OyB ['ocmomapcekmii Komekc VYipainm, sxmit 09 ciums 2025 poky Oys
ckacoBaHHil BepxoBHOIO pamor0 VYKpaiHM [OUIIXOM MPUAHATTS 3aKOHY
Ne 4196-IX «IIpo 0cOOIMBOCTI peryiroBaHHS AISUTBHOCTI IOPUAWYHHUX OCI0
OKpeMHUX OpraHizariifHo-mpaBoBux (GopMm y mnepexifiHuii mepion Ta 00’€HaHb
fopuamaHux ocid» [7]. Xoua B 'K VYkpaimm Oymo oOManb peryisTHBHHX
MOJIOKeHb IIOJI0 BiHOCHH IHTENEKTYyaldbHOI BIIACHOCTI, MaWHOBHX TIpaB
IHTEJIeKTyalbHOI BJIACHOCTI, Y IWiaBi 16 «BHKOpHCTaHHS y TrocHonapchKii
JUSsUTBHOCTI TIpaB 1HTENEKTYaJ bHOI BJIACHOCTI» PEerJIAMEHTYBATKCS BiJHOCHHH
moM0 O0O’€KTIB IMPOMHMCIOBOI BJIACHOCTI, 3aco0iB IHAMBImyamizarii; OyJ0
nepe10aueHo 0COOIMBOCTI 3IHCHEHHsT MaifHOBHX IPaB, 30KpeMa HILIOCS Tpo
MPaBOMOYHOCTI I[0JI0 BUKOPHCTAHHsI 00 €KTIB IHTENEKTYaJIbHOI BIACHOCTI, 1X
MIepe/laHHs IO CTaTyTHOro Kamitary. Takum umHOM, 3 1 ciuns 2004 poky 1o
2025 poKy y HAaIiOHATBHOMY 3aKOHOIABCTBI MApAICIFHO ICHYBaJO IBa
koau¢ixoBannx akTy — LIK Ykpairnn ta 'K Ykpainu, nonokeHHs SIKHX MICTHIIA
HOPMH IO 00’ €KTIB IHTEIEKTYaTbHOI BIACHOCTI. 3 OISy Ha HEMOBHOTY Ta
HE3aBEpIICHICTh IIPABOBOIO PEryJIIOBAHHS BIAMOBINHOI cdepu BiAHOCHH
B HOpMaxX BKa3aHUX aKTiB TPHBAIMHA dYac iCHyBaia IMpoOJieMa pO3MEXyBaHHS
TIOJIOKEHb KOJIEKCIB MK COOOIO Ta MK ICHYIOUMMH CIIEliaJIbHUMH 3aKOHAMH.
CkacyBanus 'K VYkpainu 10 mpoOjieMy 4YacTKOBO BHPIIIMIO, OIHAK HE
MOCTIPHSIIO TIOKPAIICHHIO 3aKOHOJABUOI 0a3M, aJpKe I'PYHTOBHOI MoJIepHizallil
K VYkpainm Ta y3ro/pkeHHS WOrO 31 CHEIaTbHEMH 3aKOHaMH, Ha (oHi
ckacyBanHs1 [ K Ykpainu, He BinOyocs.

Tperiii erar po3BUTKY 3aKOHOAABUOI 0a3u po3MOYaBCs i3 BCTYNOM YKpaiHu
1o CitoBoi oprasizauii Toprisii (gani — COT). Take pinreHns Oyino yxBajieHO
I'enepanpHoro Pamoto COT 5 motoro 2008 poky, a 10 xBitHs 2008 poky
BepxoBra Pama Vkpainu parudixyBama IIporokon mpo BCTym, mo crajo
OCTATOYHIM KpPOKOM JI0 TIOBHOIPABHOTO WIEHCTBAa. SIK 3a3Ha4ueHO Ha caiiTi
MiHicTepcTBa €KOHOMIKH, TOBKUDIA Ta CUIBCHKOTO TOCIIOAPCTBA, «... HAOyTTS
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yieHcTBa B COT cTano BaIMBIM YMHHUKOM ITOJANBIIOL iHTErpallii YKpaiHu
JI0 CBITOBOi E€KOHOMIKH Ta 3a0C3MCUCHHsS HEIUCKPUMIHAIHHOTO Ta IepeN-
0auyBaHOTO PEXUMY JUIsl YKPAiHCHKMX TOBapiB 1 MOCIYT Ha PUHKAX YICHIB
COT» [8]. Bxe 3i crumBom 5 pokiB micns Beryny Ykpainn 1o COT, BoHa,
AK 3a3HaumIo BumaHH «Pamio CBoOoma», «... OTpuMaja MepeBard IO/
OJICpKaHHS PEXXUMY HAaHOUTBIIIOrO CIPHUSHHSA B TOPTOBEIFHOMY IPOCTOPI BCIX
kpaig-wieHiB COT, To0To omHOYaCcHe MOKPAIIEHHsT YMOB TOPTIBIII 13 OUIBIT HiXK
150 xpaiHamu; 3MeHIICHHS Tapu(HUX 1 HeTapu(HUX OOMEXEHb NOCTYITY
YKpaiHCBKHX TOBapiB Ha TOBapHI pHHKM KpaiH-wieHiB COT; orpumanHA
MOXKJIMBOCTI 3aXHCTY IHTEPECIB YKpaiHCBKMX BHPOOHHKIB, 3TITHO 3 IMPOLETY-
POIO PO3IJIsAAY TOProBenbHUX criopiB CBiTOBOI oprasizaiii TOprismi; HaOyTTs
o(imiiiHOro cratrycy NeperoBOpHOr0 MpoIecy 3i CTBOPEHHS 30HM BLIBHOI
Toprisii 3 €C; ckacyBaHHS KBOT Ha €KCIIOPT YKpaiHCHKOI MPOAYKIIT MeTaTyprii
J0 €C; 1ocTym N0 ACMIEBIINX KOMIUICKTYBaJIbHHUX, YCTATKyBaHHS 1 CHPOBHHH;
3a0e3nevYeHHsT HeMUCKPUMIHAIIIHOTO TPaH3HUTY TOBapiB Ta mociyr»|9].

Buxin Ykpainn Ha MDKHApOTHHI PUHOK 3YMOBHB HEOOXiTHICTH TapMOHi-
3a11ii HOpMaTHBHOI 0a3M, KO0 BPETryJIHOBAHO CITIBIIPAITIO BITYM3HIHUX BUPOO-
HUKIB 3 MANPUEMIIIME HIKAX Jep)kaB. Tak, Oyiau NpUHHATI 3MiHM B 3aKOHAX,
IO CTOCYIOTBCS 3aXHCTy AaBTOPCBKHX TIIpaB, MATEHTIB, TOPTOBHX MapoK
Ta iHMMX OO'€KTIB IHTEIEKTYyaJbHOI BIACHOCTI, 3 METOI0 MPHUBEICHHSI iX
y BignoBignicts BuMoram COT. BaxiMBUM MDKHAPOIHMM aKTOM B paMKax
COT € yroga TPITIC — Yroaa npo TOproBelbHI aCleKTH MpaB iHTEIeKTyaJIbHOT
BiacHocTi (anri. Agreement on Trade-Related Aspects of Intellectual Property
Rights) [10].

VYroga TPIIIC BusHayae 3000B’s3aHHS KOXKHOI nepkapu-wieHa COT
CTOCOBHO MIHIMQJIGHOTO PIBHS OXOPOHM TMpaB IHTENEKTYalbHOI BIIACHOCTI,
HacaMmIiepe]l, aBTOPCHKOTO IpaBa Ta CYMDKHHMX IIpaB, TOBapHMX 3HAKIB,
reorpaiyHUX TIO3HAYEHb, IPOMHUCIOBHX 3pa3KiB, IIaTEHTIB, Tomorpadii
IHTErpalbHAX MIKPOCXEM Ta 3aXHCTy KoH(pineHmiiHol iHpopmartii. [TomoxeHHs
yromu TPIIIC BumararoTh Bim KpaiH AOTpUMAaHHS MPUHIMITY HAlliOHATEHOTO
peXMMYy Ta peXHMY HaHOUIBIIOro crpusHHSA. [IpHHIMO HAiOHATIEHOTO
pexuMy repenbadae, 1o KpaiHa Hajae rpoMajisiHaM iHmux kpain-unenis COT
PeXKMM HE MEHII COPHUATIHBUN, HDK TOW, SIKMH BOHA HAJa€ CBOIM BIIACHUM
rpoMajsiHaM. PexuM  HaWOUTBIIOrO CHPHSHHS O3HA4Ya€e, 0 HAHOLIBII
CNIPUSITIIMBI YMOBH TOPTIBJI, SIKNMH KOPUCTYIOTBCS TPOMAaISHH JEPXKaBH 41
iHo3emui (Oymb — sIKOi JAep)kaBM), MalOTh OyTH HaJaHi yciM TpoMajsHam
neprkap-wieHiB COT [11].

YerBepTHii — CydacHU — eTar Hal[ioHAIbHOTO HOPMOTBOPEHHS PO3IIOYABCS
y 3B’SI3KY 31 CKacyBaHH:M [ ocriofapchKoro Koziekey YKpainu. 3 1boro IpHBOIy
mpekropka YKPHOIBI O. Opmok 3a3Haunna: «lle cyTTeBumii Ta CHMBOJIIYHAH
KPOK IUIs BCi€l HAYKOBOI CIUTBHOTH 1 MOJAIBIIOTO PO3BHUTKY IPABOTBOPUOL
nmismmeHOCTI YKpaiam», a H.C KysHenoma migkpecmmia, Mo «...Ie Iyxe
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BOKIIMBE pIlIeHHS, 0€3 SKOro MOAAIBUINK KOHIENTYaJbHUH pyX II0J0
oHoBneHHs: lluBinbHOrO Konmekcy VYkpaiHu OyB HeMoxuBHUM. Lle Kpok,
JI0 SIKOTo MM Huum pokamm» [12,c.157]. IosutuBHY omiHKy ckacyBanHi0 ['K
Ykpainu Takoxx BuciioBUB b. 3BapyH, BKa3aBIIH PO «HEOOXIAHICT CKaCyBaHHS
I'K mma yHidikamii Ta rapMoHi3allii yKpaiHCEKOTO MPaBOBOTO CEpPEIOBHIIAY,
amke «mga pedopma He JNWIIEe BHUpINIye HAraidbHI TPOOIEMH KOJMi3iH,
ajie # CTBOPIOE OCHOBY JUIsI IOJAIBINIONO BJIOCKOHAJICHHS 3aKOHOJABCTBA,
oo BigmoBimae moTpebaM Cyd4acHOi EKOHOMIKM Ta iHTerpamii YKpaiHu
JIO €BPOIIEHCHKOTO IPaBOBOTO IpocTopy» [13].

INopyd 3 Takow MO3MILEIO iCHYE ¥ iHINA, 3TIHO SKOI CTBEPIXKYETHCS MPO
HeraTuBHI Haciigku ckacyBaHHs 'K VYkpaiHu, Xoua mopsa 3 IIMM TaKoX
BU3HAIOTHCS YKCIICHHI Henoiiku Kozekcy. Tak, I'. OceTmHCBka BBaXkae, IO
«BIIOCKOHAJICHHSI YWHHOTO 3aKOHO/ABCTBA Mae (OPMYBAaTHCh LUIIXOM
BHeceHHsIM 3MiH 10 ['K Ykpainu, a cTBOpeHHs CydacHoi, aJieKBaTHOI 0 peaytii
JKUTTS 1 HATIOBHEHOT HOpMaMHU TIPsiMOi i oHoBIeHOI Bepcii ['K Ykpainn moxe
cratn ExoHOMIuHHMIA Komeke Ykpainm» [14].

Bo6auaetncs, 0 €AHOCTI JyMOK OO0 JOIUIbHOCTI icHyBaHHS 'K Yipaiau
AK CIeLiaIbBHOTO KOAM(DIKOBAHOTO aKTy, HOPMH SIKOTO 3aCTOCOBYBAJIUCS IO
TOCIIONAPCHKUX BiTHOCHH, HeMae. HeckitaHo 3p0o3yMiTH MO3HUIIIF0 30KpeMa THX
MPaBHUKIB, [0 AOTHYHI 10 cepH IHTEeIEeKTyaJbHOI BIACHOCTI, SIKi BHCIIOB-
JIFOIOTh MATPUMKY y ckacyBaHHi 'K VYkpainu, amke y Iiif 4aCTHHI KOJCKC
He 3a0e3leuyBaB Ha HAICKHOMY PIBHI OCOONMBOCTCH PEryJIFOBaHHS TaKUX
BIZIHOCHH, MAlO4YM YHCJCHHI MPOTAIHHHA Ta HEY3TOPKCHOCTI 3 IHIIMMHU
3aKOHOJABYMMH akTamH. [Ipore, mOCTaTHIX OOIPYHTYBaHb BBa)KATH BHUIIPAB-
JAHUM TaKUi paTuKaTbHUN MiIXiJ BUPIMICHHS NPOOTIEMH, SK CKACYBaHHS
KOJIEKCY, HEe HaBOIUTHCS. SIK 1 HEMa€e MifCTaB BBAKATH HE3IIHCHEHHUM IILISX
OIIEPaTHBHOTO Ta CHCTEMHOTO OHOBJIEHHs nosioxkeHsb ['K Ykpainn. Ha ceorommi
I'K Vkpainu Bke CKacOBaHHUI, TOXK Yy TONATBIIOMY TOCIOAAPCHKI BiTHOCHHU
OymyTh TpaHchopMyBaTHCs. | el nUIIX MO CrpaBXHBOMY OyIe iCTOPHIHIM,
amxe TpuBaie icHyBaHHA ['K YkpaiHM SK OCHOBOIIOJIOXKHOTO 3aKOHY Y IH
raiysi, KA JOTIOBHIOBABCS CIIEHIaTbHAMU 3aKOHaMH, C(hopMyBaio ycTayeHi
TOPSIZIOK  JiSUTBHOCTI Ta B3a€MOJIi T'OCHOJIAPHUKIB, MPOLEAYPY PEryIOBaHHS
BIIHOCHH, TIPAaKTHKY BHPIIICHHS CYJOBUX CIOPiB. Y MailOyTHHOMY Bci L Ta
iHIII nporiecy Oy yTh 0OYMOBIICHI Ta opieHTOBaHI Ha nonoxeHHs LK Ykpainu
Ta OKpeMi BY3bKOCTICIliali30BaHi 3aKOHH, SIKi B ICHYIOUIH pemaxuii He roToBi
JIO TAKOTO BUKJIMKY.

OTxe, 3aKOHO/IaBYa OCHOBA IPABOBOIO PEKMMY MAaHHOBHX IIpaB iHTENEK-
TyaJIbHOI BJIACHOCTI B C()epi TOCIOAAPIOBAHHS, SIK YacTHHA HAIllOHAJIBHOTO
3aKOHOJABCTBA, TIIOYala CBif PO3BHTOK 3 MOMEHTY IPOTOJIOMICHHS
HE3aJIeXHOCTI KPaiHM 1 Ha ChOTO/IHI TpHBae. Y TPOIeCi HOPMOTBOPEHHS MOXKHA
BUJIUTUTH YOTHPH €TAIH HOTO PO3BUTKY:
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- TIepuInii eTan — Bif MPOTOJIONIEHHS He3aIeKHOCTI YKpainn y 1991 poui
110 2003 poxy — mMomenTy npuiiHATTa LK Ykpainu ta 'K Ykpainuy;

- npyruii eran — nepiox aii LIK Ykpainm ta 'K Ykpainu, mo BcTymy
VYxpainu B COT — 2003 -2008 poxw;

- Tperii eram — 3 MoMeHTy Bcrymy Ykpaitm B COT y 2008 pomi
1o ckacyBauHs ['K Yipainn y 2025 pori;

- YeTBepPTHHA erTar, HOBITHIH, skuii po3mouaBcs y 2025 pomi i OyB
03HaAMeHOBaHMU BTpaToro unHHOCTI [ 'K Yipainu.

OTmxe, mpobreMaTiKa 3aKOHOJABYOTO PETYIIOBAHHA B YKpaiHi CIUTBHHX
MalHOBHUX MpaB IHTENIEKTYyaJbHOI BJIACHOCTI € OJHIEI0 3 HalMEHII BPEryJbO-
BaHUX. | TI HEUHCIICHHI HOPMH, IIO CTOCYIOThCS CIIUTbHHX IIpaB, HE CHCTEMa-
TH30BaHi: JacTuHa iX mictuthest y LIK Ykpainm, yactuna — y creniajabHHX
3akoHaX. CTpyKTypOBaHICTb BiAITIOBIJHUX HOPM BiJICyTHSI; IPIOPUTETHICTH HOPM
YiTKO HE OKPECJICHA; NMPOTAIMHK € 3HAaYHUMHM, [0 € NPHYNHOIO MPaBOBOI
HEBU3HAYCHOCTI.

BupinieHns npoOieMu Hossirae y BIOCKOHAJICHHI TTPABOBOTO PETYITIOBAHHS
CHLUTHHIX MAifHOBUX IIPaB 1HTEIEKTYaJbHOI BIACHOCTI ¥ CIIOCIO HOPMOTBOPYOTO
noomparroBanHs LIK Ykpainu ta cnemiansamx 3akoHiB. Tak, y LK Vxpainu
MOTpiOHO 3ampoOBAaIWTH 3araibHi YHIBEpCAIbHI IMOJOXKEHHS IIOAO CIUIBHHX
MaifHOBHX IIPaB iHTEJIEKTYaJbHOI BIACHOCTI, 30KpeMa, I0J0 OCOOIMBOCTEH iX
HaOyTTs, 3IIMCHEHHs, 3aXUCTy. Taki HOPMH IOBHHHI CIIyTyBaTH OCHOBOIO,
Ha sKill OpMy€eThCS Ta 3MIHCHIOETHCS CITUIBHE BOJIOIIHHS MpaBaMu. Y CIelli-
albHUX 3aKkoHax (Hampukiad, 3akoHu YkpaiHu "IIpo aBTOpchke TpaBo
i cymbkHi mpasa”, "IIpo oXopoHy mHpaB Ha BHHAaXOOW 1 KOpHCHI Mopxemi",
"I1po 0XOpoHy IpaB Ha 3HAKH JUISl TOBapiB 1 MOCITYT") TAKOXK JIOLIJIEHO BBECTH
JIONIATKOBI HOPMHM ILOAO CIUIBHUX MaiHOBUX IIpaB, OJHAK 3 ypaxyBaHHIM
BIZIMIHHOCTEHl Ta OcoOIMBOCTEH O0O0'€KTIB iHTENEKTyalbHOI BIacHOCTI. Taki
OHOBJICHI 3aKOHM TOBHMHHI craté gomoBHeHHsM LK Vkpainm, 3 meramizariero
MO0 KOHKPETHUX OO'€KTIB IiHTENEKTYalbHOI BIACHOCTI, CIIOCOOIB iX BHKO-
PHCTaHHS, B3a€EMOIIi CITIBBOJIOALIBILB, iX iHTEpECIB, MpaB, 000B'I3KIB.

Peanizaris mocraBieHuX 3aBIaHb 3a0e30CUUTh €(PEKTHBHUN Ta 3pO3YMLIHI
MEXaHi3M JUIsl PEryJIOBaHHsS CIIUIBHUX MAaiHOBHX TMpaB IHTEJIEKTYaIbHOI
BJIACHOCTI, 1[0 CTHMYJIIOBATHME CIIIBIIPAI0 TBOPLIB, BUHAXIJIHHKIB, MiAIPH-
€MI[IB, Ta CIPUSTHME TOKPAIICHHIO KOMEpIIHHOI AisuIbHOCTI Ha 0a3i iHTe-
JIEKTYaIbHAX TEXHOJIOTIH.
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IMOBHOBAKEHHA ' POMAJICBKHUX OB’€EJHAHD
V 3ATIOBITAHHI TA TPOTU/II KOPYIIIIIi B OPTAHAX
JEPKABHOI'O TA MICHEBOI'O CAMOBPSI1YBAHHS

Huaumon JI. A.
cmyodenmxka mazicmpamypu,
Juinposcokuti nayionanvrutl yuigepcumem imerni Onecsa I'onuapa
M. [uinpo, Ykpaina

I'pomaznceki opranizamii BigirparoTe KITIOYOBY POJb Y MPOTHALI KOPYTIi
B YKpaiHi, 3iCHIOIOYM MOHITOPUHT HisUTGHOCTI BIAJH, IMIABUIIYIOYH IIPO30-
picTh, TPOBOISIYM AABOKALIMHY [isUIBHICTb, PEAi3yl04M OCBITHI IHILIATHBH,
3aJIy4aroul POMaJICHKICTh, CIIBIPALIFOIOYM 3 MDKHAPOJHUMH OpraHi3allisiMu
Ta IHILIFOFOYH CYIOBI TPOLICCH.

Kopymist € omHiero 3 HalfrocTpimmx MpoOiIeM Cy4acHOTO YKpaiHCBKOTO
CYCIIIbCTBA, sIKa TalbMy€ EKOHOMIYHHMH pPO3BUTOK, IIIPHBAE JIOBIpY 10
JIEp)KaBHUX IHCTUTYIIH Ta TWOTIPIIyE SIKICTH XUTTS TPOMAASH. Y LBOMY
KOHTEKCTI POJIb TPOMAJCHKHAX OpTaHi3amiii SK HE3aIe)KHUX CyO €KTIB, sIKi
KOHTPOJIFOIOTh TISUTBHICTD BJIAAM Ta 3aXUINAIOTH IHTEPECH CYCILUIBCTBA, CTAE
0COOJIMBO BaXIUBOIO.

[ono miaTBEepIKEHHS aKTyaTbHOCTI HABEAEMO HACTYIIHI YHHHUKH, a CaMe:

- CHCTEMHHM XapakTep KOpYIIii: KOpYIIis IpPOHHKAae y BCi cdepu
CYCITUTBHOTO JKHUTTSI, BUMAraroul KOMILUIEKCHOTO MiJIXO.TY JI0 il O/IONaHHS;

- HEJOCTATHICTh Jep)KaBHMX MeEXaHI3MIB: JIEp)KaBHI OpraHd 4acTo He
CIPOMOXKHI e()eKTUBHO OOPOTHUCS 3 KOPYIILIEIO Yepe3 HelOCTaTHICTh PecypciB,
TIOJIITUYHY BOJIFO 200 KOPYMIIOBaHICTh CAMHX OpTaHiB;

- BHUCOKHWI pIBEHb HEIOBIPH IPOMaJISH: OUIBIIICTH YKPAiHIIB HE JOBIps-
I0Tb JIEPYKABHUM OpTaHaM, 110 3HIKY€E e(DeKTHBHICTh JAEp>KaBHOT MOJIITHKY;

- MDKHapomHi 3000B’s3aHHS: VYKpaiHa B3sna Ha ce0e MDKHapOHi
3000B’3aHHS MO0 OOpPOTEOM 3 KOPYIIIEI0, BHKOHAHHA SKAX BHMAarae
AKTHBHOI y4acTi IPOMaJTHCBKOTO CYCITiIbCTBA.

Mera nOCHiDKEHHS TOJSATaE B aHAi3l poJii TPOMAACHKUX OpraHizariii
y mpoTHii Kopymiii B YkpaiHi Ta BUABIEHHI iXHIX CHIIBHAX CTOPIH.
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OTxe, 10 TOBHOB)KEHb T'POMAJICEKHX 00’ €/THAHb MOYKHA BIJTHECTH:

1.  Monitopunr nisuibHocti Baagm. I'pomanceki opranizamii (I'O)
MOXXYTb 3/1IICHIOBAaTH HarJIsi 3a AiSUTBHICTIO OpTraHiB JIEPKaBHOTO Ta MiCIIEBOTO
CaMOBpSITyBaHHS, 30uparoun iH(OpMAIil0 TPO BUMAAKKA KOPYIIIi Ta
TPHBEPTAIOYM YBary CYyCIUIbCTBA JI0 MPaBOMOpPYIIeHb. Tak, HANpPHKIAL,
BimmoBimHO 10 1. 2, 3, 4 w.l ct.21 3Y «lIpo Tpomamceki 00’ €THAHH:
«...2) 3BepTaTHCS Y TOPAIKY, BU3HAYEHOMY 3aKOHOM, JI0 OpTaHiB Jep>KaBHOI
BJaaW, opraHiB Biaau ABToHOMHOI PecmyOmikm KpmMm, opraniB miciieBoro
CaMOBPSIOYBAaHHA, iX TIOCaJOBHX 1 CIy)KOOBHX 0Ci0 3 TIPOIO3HIISAMH
(3ayBakeHHAMM), 3asiBaMH (KJIOMOTAHHAMH), CKapramu; 3) OJep)KyBaTH
y TOpSIIKY, BU3HAUCHOMY 3aKOHOM, ITyOJIYHY iH(OpMAIlito, 10 3HAXOIUTHCS
Yy BOJIOJiHHI CyO0'eKTiB BIAJHUX IOBHOBa)XCHb, IHIIMX PO3MOPSIHUKIB ITyO-
ni4yHOi iH(opMarii; 4) OpaTH y4acTb y MOpSIKY, BU3HAYEHOMY 3aKOHO/IaBCTBOM,
Yy pO3poOJIeHHI TIPOEKTIB HOPMATHMBHO-TIPABOBHX aKTiB, IO BHIAIOTHCS
OpraHaMH JIep>KaBHOI BIIaJId, OpraHaMu Biagu ABTOHOMHOI PecryOmiku Kpum,
OpraHaMH MICIICBOTO CAMOBPSIYBaHHS 1 CTOCYIOThCA C(eph TisTIBHOCTI
IPOMAJICBKOTO 00'€ZTHAHHS Ta BAXIMBUX IHTAHb JICPKABHOTO 1 CYCIIJIBHOTO
KUTTA. .. » [1].

2. IlinBumennsi mpo3opocti. ['pomanceki 00’€mTHAHHA CHPHUSIOTH
MIIBUIIIEHHIO TIPO30POCTi JEP’KaBHUX 3aKyIiBellb, (DIHAHCYBaHHSA MPOEKTIB
Ta {HIMX BaKJIMBHUX TPOIIECIB Yepe3 MOHITOPHHT i ONPIITIOAHEHHS iH(OopMaITii
Ut Tpomaacekocti. Takoxk, 3rigao 1. 4 4. 2 cr. 21 3V «Ipo rpomanceki
00’€IHaHHD): «...0paTW y4yacTh Yy 3AIMCHEHHI JAep)KaBHOI pPEryJsiTOPHOI
MOJIITUKM ~ BIAMOBIAHO 10 3akoHy VYkpainm «[Ipo 3acagu aepikaBHOI
PEryJIATOPHOI MONITHKH Y chepi TOCHONapChKOI isUTBHOCTI».

3.  AnBokamiiiHa JisiTbHiCTB. ['poMajichki 00’€THAHHS aKTHBHO BIUIH-
BalOTh Ha 3MiHM B aHTUKOPYMILIHHOMY 3aKOHOABCTBI, IPOCYBAIOYH TTOJTITHKH,
SIKi CIIPUSIFOTH TI3BITHOCTI Ta G0POTHOI 3 Kopymiero. TyT MOXKHA IIle CKa3aTH
mpo Te, mo BigmoBigHO a0 4.2 cr.14 3V «lIpo 3amobiraHHs KOPYIIIii»:
«...I'poMazicekuii KOHTPOIB 32 JisUTbHICTIO HallioHaIBHOTO areHTCTBa 3 MUTaHb
3anobiranas kopymiii (HA3K) 3abesneuyersest gepes I'pomanceky pamy mpu
HamionaneHoMy areHTCTBi, sika ckiamaeTbess 3 15 oci® Ta dopmyerses
BITIOBI/THO JTO PE3yIBTATIB BIIKPUTOTO Ta IIPO30POTO KOHKYPCY» [2].

4.  OcsitHi inimiaTmBu. Opranizariii NMPOBOAATH TPEHIHTH, CEMiHAPH,
MPOCBITHHUIIBKI KaMIMaHii IS ITiABUICHHS 00I3HAHOCTI HACENEHHS Ta JIep)KaB-

5. 3amydeHHsi rpoMajacbKocTi. ['pomajnchbki 00’€IHaHHS CTBOPIOIOTH
wIaTopMH I y4acTi IPOMaJIsH y BUSIBICHHI Ta HOBIZIOMIICHHI ITPO BHIAIKU
KOpYIIIii, IO CHpHs€ INUPLHIOMY 3aJy4eHHIO CYCIUIBCTBA 10 OOpOTHOM
3 xopymuiero. Tak, Hampuinan, y m. 17 4.l cr. 11 3V «lIpo 3amobiranHs
KOpyHLiD» 10 MOBHOBa)KeHb HallioHAJEHOrO areHTCTBa 3 MHTAHb 3aro0iraHHs
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xopyruii (HA3K) Hanexars: «...3aIydeHHs TPOMAACHKOCTI 10 (OpMyBaHHS,
peatizallii Ta MOHITOPUHTY aHTUKOPYIIIHHOT HOITHKY. . .» [2].

6. CniBpoGiTHHITBO 3 MiXKHapoAHUMH opraHizamismu. Lle no3Bomste
BIPOBAKYBaTH MDKHAPOJHUK JIOCBIJ aHTHUKOPYNLUWHOI JisUIbHOCTI Ta
3abe3reduye TUCK Ha JEepKaBHI CTPYKTYPH M1 JOTPHMAHHS aHTHUKOPYILIHHHIX
CTaHIIaPTiB.

7.  Cynosi inimiatuBu. ['pomManceki 00’€JHAHHS MOXKYTh BHCTYTIATH
iHimiaToOpaM# 3BEpHEHb [0 CyAay abo HaJaBaTH OPUAWYHY MiITPUMKY
y CIpaBax, IIOB’A3aHMX 3 KOPYNLIMHUMH NPaBOIOPYIICHHSAMH, LI0 CIIPHSE
MPUTSATHEHHIO J0 BiAMOBiTATFHOCTI BHHHHX OCi0.

Taki 3axomy MiIBHINYIOTh €(EKTUBHICTH T'POMAJICHKOIO KOHTPOIIIO,
CIPHSIOTh MPO30POCTI JICPIKABHUX IIPOIIECIB 1 JOMOMAraloTh 3HU3WTH PiBECHb
Kopymii B YkpaiHi.

I'pomanchki oprasizamii € He3aMiHHUM IapTHEPOM Jiep)kaBU y OOpOTHOI
3 KOPYIIIETO.

JIiSMBHICT TPOMAJCBKMX OpraHi3alliii CHpHs€ ITJIBHIICHHIO ITPO30POCTI
Ta MII3BITHOCTI ICp>)KaBHUX OPTaHiB.

3aydeHHs TPOMAJICHKOCTI 10 OOPOTHOM 3 KOPYIIIIEIO € OIHUM 3 Haie]ek-
TUBHIIINX CIIOCOOIB MOAOJIAHHS IIi€1 IPOOIEMH.

[IpoBeneHnit aHami3 YMHHOTO HAIIOHAIFHOTO 3aKOHOAABCTBA JI03BOJISIE
KOHCTATyBAaTH, 1O IPOMA/IChKi 00’ €AHAHHS BilirpaloTh OJHY 3 BXKIMBHX POJICH
y ¢opMyBaHHI Ta pean13au11 AHTMKOPYTIIHHOT MONiTMKM B Ykpaini. Ixmi
TIOBHOB)KEHHSI, 3aKPIILUICH] Y YMHHOMY 3aKOHOJIABCTBI, OXOIUTIOIOTh HIMPOKHI
CIEKTP HaIpsIMiB — BiJl MOHITOPHHTY IisSUTHHOCTI OPTaHiB BJIaH Ta ITiIBHIICHHS
MPO30POCTi JEPKABHHUX TPOIECIB 10 aJBOKAIIIHOI Ta OCBITHBOI MISUTBHOCTI,
3aJIy4eHHs. TPOMaJChKOCTi, MDKHAPOJHOTO CHIBPOOITHUIITBA Ta IHILIIOBAaHHS
cynoBux mpoueciB. CaMe 3aBASKH aKTUBHOCTI T'POMaJSTHCHKOTO CYCIIIBCTBA
3a0e3nedyeTbcsi e()eKTUBHICTH TPOMAJCHKOTO KOHTPOIIO ¥ (OPMYETHCS
MAIPYHTS TS MIBUICHHS TOBIPH 1O TIsTTEHOCTI OPTaHiB ITyOJIITHOT BIIAIH.

Jlitepatypa
1. Tlpo rpomanceki oO'eqmanns: 3akoH VYkpaimm Big 22.03.2012
Ne 4572-V1. URL: https://zakon.rada.gov.ua/laws/show/4572-17#Text (mara
3BeprenHs: 30.09.2025)/
2. Tlpo 3anoGiranns kopymuii: 3akoH Ykpainu Bix 14.10.2014 Ne 1700-VII.
URL: https://zakon.rada.gov.ua/laws/show/1700-18#Text (mata 3BEpHEHHS:
30.09.2025)/
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B3AE€MO/IIS1 JEPKIIPUKOPJIOHCJIYKBH 3 IHINUMU
IMPABOXOPOHHUMM OPTAHAMM I1OJ10 ITPOTHIT
HE3AKOHHOMY NEPENPABJIEHHIO OCIB
YEPE3 JEP)KABHUI KOPJJOH YKPATHU

onuniok H. B.

Komanoup 6iooinenns 341 naguanvhoi epynu
Gakynomemy npagooxoponHoi disibHOCMI,
Hayionanvna axaoemisn [lepocasnoi npukopOoonnoi cryscou Yxpainu
imeni boeoana Xmenvnuyvkoco
M. XmenvHuyvkui, Yxpaina

Hikonaenxo T. b.
OOKMOp 1OPUOUYHUX HAVK, NPOghecop, NOIKOBHUK HOCMUYT,
npoghecop xagedpu meopii npasa
ma KpUMIHATIbHO-NPOYeCyanbHoi OisAIbHOCHI,
Hayionanvua axademis Jlepacasnoi npukopoonnoi ciyscou Yxpainu
imeni Boeoana Xmenvnuyvroeo (siticokosa uacmuna 9960)
M. XmenvHuyvku, Yxpaina

EdexTuBHa npoTu st HE3aKOHHOMY TIEpeTIpaBIeHHIO 0Ci0 Yepe3 AepKaBHUN
KOPJOH YKpaiHM ChOTOZHI € OJHMM i3 KIIIOUYOBHMX 3aBIaHb JIepyKaBH y cdepi
3a0e3neyeHHs] HallloHabHOI Oe3reku. Lle sBume Mae cknmajgaumii 1 OaraTopis-
HEBUI XapakTep, BOHO IIOB’sI3aHE 3 AISUTHHICTIO OpraHi30BaHUX 3JIOYMHHUX
yTpyTIOBaHb, SIKi aKTHBHO 3aCTOCOBYIOTH CYYacHi TEXHOJOTII, MDKHapOIHi
3BS3KM Ta KOpymmiiHi cxemu. Tomy Ooporsba 3 HHM HEMOXJmBa 0e3
KOMIUIEKCHOTO MiIXOMY, SIKHA BKJIIOYA€ BIOCKOHAJCHHS MDKBIZOMYOI B3a€EMO-
i, 3aCTOCYBaHHS CyYacCHHX TEXHIYHHX 3aC00iB, BUKOPHUCTAHHS aHAJITHYHUX
wIaThopM 1 3aTydeHHs] MDKHAPOIHOTO IOCBIy.

3 omisioy Ha MacliTaOW Ta CKIAIHICTh MPOOJIEMH, MPOTHIIiS HE3aKOHHOMY
MEePETPABIICHHIO 0CI0 Yepe3 JAepKaBHUI KOPJIOH YKpalHH BUMArae y3ro/pKeHHUX
T KUTBKOX JIepyKaBHUX CTPYKTYp. Jlo 11boro mporiecy 3amyyarothes JlepxaBHa
NIPUKOPJIOHHA CciTy>k0a Ykpainu (nani — Jlep>xnpukopaoHciysx6a), HarionansHa
noxiuis, Cimyx06a Oesneku Ykpainu, JlepkaBHa MirpamiiiHa ciryx0a, MHUTHI
opranu. Brim, 5K okasye npakTuka, piBeHb KOOPIMHALIT AiSUTBHOCTI MK LIUMHU
OpraHaMH 3aTHLIAETHCS HE 3aBKIM € JocTaTHiM. Lle cnpuunHse 1yOmoBaHHIO
(hYHKIIH OpraHiB, 3aTPUMKY Y TIPUHHSATTI HEOOXITHOTO, IO BTPATH OMEPATHBHOI
iH(pOpMaIIii, MO 3HAYHO 3HIKYE ¢()EKTUBHICTH TPABOOXOPOHHOI MisITBHOCTI
[4, c. 55].
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Ki1t04oB010 npo6I1eMolo € BiICYTHICTh €IMHOI IHTErpOBaHOI iH(pOpMaIiiHOT
cucreMu. ChOTOZIHI KOXKHA 31 CITy>KO KOPUCTYETHCS BJIaCHUMH OazaMu JTaHUX,
SKI 9acTO HE CHHXPOHI3YIOThCS MK co0oro. lle yHeMOXIMBIIIOE HIBHIIKE
BCTaHOBIICHHS 0cCi0, sIKi Bxke Oy MPHYETHUMH JI0 OpraHi3amii He3aKOHHOTO
TIepeTpaBIeHHs 0ci0 depe3 Iep)KaBHUHA KOPJOH, HE JTa€ 3MOTH UM MiHIMi3ye
BUSBIICHHIO TPAaHCHAIIOHATGHAUX 3JIOYMHHUX 3B’s13KiB. CTBOPEHHS MIXKBIIOMYO1
0a3u MaHWX, sIKa MICTUTHME BiIOMOCTI MPO MAapIIPYTH, TPAHCIIOPTHI 3acO0M,
ipoOIieHi TOKyMEeHTH Ta iI03pI0BaHKX OCi0, JO3BOIUTH CBOEYACHO BHSBIATH
MPABOMOPYIIIHHKIB 1 POrHO3YBAaTH HOBI CXEMH X IisUTEHOCTI.

OxpeMe 3HA4YEHHS! Mac€ HAJIEKHICTh 3a0€3MEUeHHsI ONEepPaTHBHOIO OOMiHY
iH(opMalli€ro MK IIPaBOOXOPOHHUMH CTPYKTYPaMHU Y PEXKUMI PEabHOTO Yacy.
Oco0MBO 1€ BaYKJIMBO JUTSl IPHUKOPJIOHHHUX PETIOHIB, JIE 3JI0YMHHI YT PyTIOBaHHS
MOXYTh IIBHIKO 3MIHIOBaTH MapIIpyTH 3aJCKHO Bl cuTyamiil. 3ampoBai-
JKEHHSl €IWHOTO TIPOTOKOJIy TIepenadi JaHWX JIO3BOJIMTH CKOPOTHTH dac
pearyBaHHs Ta IIONCPESAUTH BHKOPUCTAHHS HOBHX KaHAIiB HE3aKOHHOTO
niepenpasiieHns [ 1, c. 69].

EdexrtnBHUM 3acO000M TIPOTHAii TAaKOX € OpraHi3aliss CIUTBHUX
OIIePaTHBHO-PO3LIYKOBUX TPYIl, IO BKIIOYAIOTh IPEICTABHUKIB KUIBKOX
MPaBOOXOPOHHMX oOpraHiB. Taki rpymu 3a0e3medyroTh Y3rODKEHICTh Il Bif
MOMEHTY 300py iH(opMamii 10 3aTpUMaHHS MPABOIOPYIIHUKIB. BoHM Takox
JIO3BOJISIFOTh HEUTPANi3yBaTH 3JI0YMHHI CXEMH, L0 OXOIUTIOIOTH Pi3HI perioHu
KpaiHy, 1 MiHIMI3yBaTH PU3HUKH TyOJIFOBaHHS 3aXO0/IIB.

HesakoHHe mnepenpasiieHHs1 0Ci0 yepe3 JiepyKaBHUI KOPJOH Ma€e BUpPa3HUN
TpaHCHaLIOHAILHUI XapakTep. barato opranizaTopiB rnepe0yBaroTh 3a MeXaMu
VYKpaiHu Ta KOOpIMHYIOTH CBOI il uepe3 MKHApO/IHI 37I04iHHI Mepexi. Tomy
BKJIMBUM HAIPSIMOM Y IIbOMY € CITIBIIpaIs 3 IHO3EMHHMH IIPaBOOXOPOHHUMH
CTPYKTYpaMH Ta MDKHApOJHUMH OpraHizarisMu. Perymspruit oOMiH iH]Op-
MAIi€0 3 TPUKOPAOHHIME CITY’)KOaMH CYCIIHIX JepiKaB, IHTETpallis y CUCTEMA
3okpema Inteprnon, €sponon Ta FRONTEX mnigsumnyiots e(heKTHBHICTH
OpOTHAIl Ta [O3BOJSIE IIBHWAIIEC BHSBINITH TPAHCKOPIOHHI  3JIOYHHHI
yrpymosasss [3, c. 198].

CJ1i; HaroJI0CUTH, 1O 3JI0YMHHI OpraHi3alii akTHBHO 3aCTOCOBYIOTh HOBITHI
3aco0u — 3ammudpoBaHi KaHaIM 3B’SI3KYy, KpPHIITOBAIIOTHI PO3paxyHKH,
OC3MMIIOTHUKH 7S PO3BIIKH, CIICINAILHO OO0JIa[HAHI TPAHCIOPTHI CXOBHIIIA.
ToMmy y Takux ymoBax NPOTHIiS MOXIIMBA JIMILIE 33 JOTMIOMOIOI0 CyYacHHX
TEXHIYHUX 3aco0iB. JI0 NpIOPUTETHUX HAIEKUTH BIIPOBA/HKEHHS CHCTEM
Bi/IEOCTIOCTEPE)KEHHSI, TEIUIOBI3OPiB, OIOMETPUYHOIO KOHTPONIO, a TaKoX
CKaHYIOUMX CHCTEM JUIsl MEpeBipKH TPaHCMOPTHUX 3acobiB. Lle 3HauHO
YCKIIQAHIOE BUKOPUCTAHHA (DATBIIMBAX JIOKYMCHTIB 1 JO3BOJISIE BHSBISATH
TIPUXOBaHi CIIPOOH TIePETIPaBIICHHSL.

VY cy4acHMX yMOBaxX BaXJIMBO HE JHIIe (IKCyBaTH (aKTH ITOPYIICHb,
are 1 mependadaTé MOXKIIMBI 3arpo3. AHATITHYHI CHCTEMU MOHITOPHHTY Ta
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MPOTHO3YBAHHS JIO3BOJITIOTH OOPOOJIATH BENUKI OOCSATH JAaHWX 1 BHSBITU
3aKOHOMIPHOCTI y JisiX 370uuHIlB. CHCTEMH po3Ii3HABaHHS 00, 0a3u TaHUX
MOBTOPHHUX MPaBONOPYILIEHb, AITOPUTMH MAIIMHHOTO HaBYaHHSI — yce Iie
THCTPYMEHTH, sIKi JAI0Th 3MOTY BHSBIIITH HOBI CXEMH IIIe JI0 iX pearizartii.

Ipaktika kpaiH €Bpomelickkoro Coro3y AeMOHCTpye e(eKTHBHICTh
TIOETHAHHS TEXHIYHMX 3aCO0IB, aHANITHUKHN Ta CHUTBHUX il MPaBOOXOPOHHKX
cTpykTyp. 3okpema, mismpHicTh FRONTEX moBema MOMIHBICTE TIPOTHO-
3yBaHHS MITpaIifHUX MMOTOKIB i IOTIepeHKEHHS HelleraibHOl Mirpartii. YKpaiHa
MOXE€ aJanTyBaTH IIi MPAKTHKA O BIACHHX yMOB, OPraHi30BYIOYH CIILTBHI
TPEHIHI'M 3 I1HO3eMHMMH TapTHEpaMH Ta IHTETPYIOYM CBOI CHUCTEMH
MOHITOPHHTY Yy 3arajbHO€EBpOIeHChKHiA pocTip [2, ¢. 194].

TakuM 4YMHOM, YHZOCKOHAICHHS MDKBIZIOMYOI B3a€EMOJil, BHKOPHUCTaHHS
CyJacHMX TEXHOJIOTIH Ta aHaITHYHHX CHCTEM, a TaKoXX MDKHapoJHa
KOOITIepalliss € KIIOYOBUMH YMOBaMH IiJBUIIECHHS €(EeKTUBHOCTI IMPOTHIi
HE3aKOHHOMY TieperpaBiicHHI0 0ci0. CTBOpEHHs IHTETpOBaHUX 0a3 IaHWX,
3alpOBA[DKEHHS €TMHMX MPOTOKONIB OOMiHY iH(OpMAIi€r0, OpraHizaris
CHUTFHUX ONEPaTHBHUX 3aXOJIB 1 BHKOPHCTAHHS NIEPEIOBUX TEXHIYHUX PIllICHb
JIO3BOJIATH 3a0€3NEUNTH HAIIHHUI 3aXWUCT AEPXKaBHOTO KOPIOHY YKpaiHH Ta
HEWTpasIi3yBaTH TPAHCHAIOHAJIBHI 3JI0YMHHI CXEMH.
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IHHOBAIIIHA JIEKIIS SIK IHCTPYMEHT MOJIEPHI3ALIT
BUKJIATAHHSI U CLIATIJITH
KPUMIHAJBHO-IIPABOBOI'O LIUK.JTY

ITonosnu O. B.
KaHOuOam 1opuoudHUX Hayx, OoyeHm,

Odoyenm xageopu 3azanbHomMeopemMudHoi PUCNPYOeHYii ma npas IoouHu,
Yepniseybkuil HA84ANbHO-HAYKOBGUL IOPUOUYHULL IHCTIUMYM
Hayionanvnozco ynisepcumemy «Ooecvka 10puoudna axaoemisy
M. Yepnisyi, Yrpaina

VYeninHe yTBep/KEHHST YKpaiHU sIK AEMOKPaTHYHOI Ta IPaBoOBOI Aep)kaBh
0e3mocepeIHpO 3aICKUTD Bill €PEKTHBHOCTI MPOBEACHHS MPABOBOI peopMH,
rapMOHi3allil HalliOHAFHOTO 3aKOHOJABCTBA 3 €BPONCHCHKHMHU CTaHAAPTaMH,
PO3BUTKY TI'POMAJISHCHKOTO CYCIUICTBA Ta MiIBUIIECHHS SKOCTI FOPUIMYHOL
ocBiTH. B yMOBax BOEHHOroO CTaHy Ta TpaHc(opMaliifHUX IMPOLECIB, IO
OXOIUTIOIOTE YCi Chepr CYCIUTBHOTO JKUTTS, POJIb FOPUIMYHOI HAYKH I OCBITH
3HAYHO 3pOCTa€, a/pKe caMe BOHH (DOPMYIOTH HOBE MOKOJIHHA IOPHCTIB,
3[ATHUX JUATH B yMOBaxX HEBU3HAYCHOCTI, 3aXMILATH IPaBa JIIOJMHU Ta e]ek-
THBHO 3aCTOCOBYBAaTH 3aKOH.

Cy4acHi cOI[iaJIbHO-€KOHOMIYHI Ta TOJIITHKO-TIPaBOBI BUKJIMKH 3yMOBIIFO-
I0Th NOTPeOy OHOBJIEHHS HE JIMIIE 3MICTY, a il METO/IB BUKJIaJaHHS IPAaBOBUX
JWICIUILTIH, OCOOJIMBO AWCLMIUTIH KPUMIHAIBHO-TIPABOBOTO LIUKJILY, a/DKE came
BOHM (hopMyIOTH y 3700yBaviB BHIIOi OCBITH (yHAAMEHTANBHI 3HAaHHS PO
TPUPOAY KPUMIHAIBHOTO TMPABOIOPYIIECHHS, HOTO KBami(iKaIlifo, MiJICTaBH Ta
MEKI KpUMIHABHOI BiMIMOBiZaNbHOCTI. TpaauiiiiHi JIEKmiifHI MiIXOIM YacTo
00MeKyBaIHCS TIepeIadero TOToBoi iH(popMariii, o podmwio 3700yBava BUIIOL
OCBITH TIACHBHUM ciyxadeM. HaTomicTb cydacHa crcTeMa FOpHIMYHOI OCBITH
BUMArae IEePeTBOPEHHS OCTAaHHBOTO 3 «00’€KTa» HABYaHHSA HAa AKTHBHOTO
Yy4YacHUKa OCBITHBOTO TIPOLIECY, 3/IaTHOTO JI0 KPUTHYHOTO aHalidy Ta Ipak-
THYHOTO 3aCTOCYBaHHS 3700yTHX 3HaHb [ 1, C. 32].

BaxxBuM iHCTpyMEHTOM peatizallii Takoi TpaHchopMmallii € «IHHOBalliiHi
nexuii» [2, ¢. 50]. Ix 3micT monsrac y BUKOpHMCTaHHI HOBITHIX MEJArOTIYHUX
1 IMQPOBUX TEXHOJIOTIH, a TAKOXK Y 3aITy4eHHI CTyJeHTa J0 TBOPYOIO CIIBpO-
OiTHMITBA 3 BUKIagayeM |3, c. 403]. ITigroroBka 70 Takoi JIEKIIii nependavae He
JMIIE O3HAWOMJICHHS 3 PEKOMCH/IOBAHOK JITEpaTypor Ta IONepeIHIMH
MaTepialiamH, ane i BUKOHAaHHS IHTEPaKTUBHHX 3aBJIaHb: CKIAJaHHS OIOPHHX
cXeM, PO3poOKy Tpe3eHTamili, aHami3 CYHOBOI NPAKTHKH, IMIATOTOBKY MiHi-
nmocnimkenb. Lle mo3Boisge MaiOyTHROMY OPHCTY HE TPOCTO 3aCBOIOBATH
TEOpito, a i BUPOOIATH HABUYKH PAKTUIHOTO 3aCTOCYBAaHHSI.

130



3 OOKy BHKIaga4ya IHHOBAIifHA JICKIS BUMAarae OLUIBIIOI MiJTOTOBKU:
J000py HOBHMX KEWCiB, aHalli3y aKTyalbHHX pimieHb BepxoBnoro Cyny um
€CIUI, BUKOpHCTaHHS IHTEPaKTUBHUX METOMIB (IMCKYCii, NpoOIeMHNX
3alUTaHb, IPABOBUX CHMYJILii). TaknM YMHOM, BUKJIa[ad BUCTYIIA€ HE JIMIIIE
JUKEPENIOM 3HaHb, @ i MOZIEpaTOpoOM, KOHCYJIETAaHTOM 1 TAPTHEPOM CTY/ICHTA.

OKpeMoi yBaru 3aciIyroBy€ 3aCTOCYBAaHHs IHHOBAWIMHUX JIEKLIH y KpuMi-
HasbHOMY Tporieci. TyT ocoOmmBY poNib BifirpaloTh METOAM MOJEIFOBAHHS
CYZOBOTO PO3IILIAY UM BiATBOPEHHA MISUTHHOCTI Ciadoro. Taki JIeKIii MOXyTh
Maté (GopMy IHTEPAaKTHBHHUX CHMYJLALIN, NIe CTYACHTH OTPUMYIOTH 3aBIaHHS
MIArOTyBaTH TO3MIII0 CTOPOHH OOBHHYBA4YCHHS YU 3aXHCTY, OOIPYHTYBaTH
JIOIyCTUMICTh ~ JIOKa3iB, MPONEMOHCTPYBAaTH  HABUYKH  MPOLECYaTbHOL
aprymenranii. Lle no3Boisie MakcHManbHO HAONM3UTH HABYAIBHUI ITpoIiec
JI0 peaJIbHO1 FOPUIUYHOI IIPAKTUKU.

Y Mexax «KpUMIHOJOTID) IiHHOBaIiidHI Jekii edekTuBHI y Qopmari
AHATITHIHUX JOCITIDKEHB: 3[00yBavi BUIIOI OCBITH MPAIFOIOTH 31 CTATHCTUKOIO
3JI0YMHHOCTI, BUBYAIOTH COLIAJbHI YMHHUKK JCBIAHTHOI MOBEIIHKH, 3aCTOCO-
BYIOTh TODIBHSJIGHUH aHAJi3 Uil BUSIBJICHHS KPUMIHOTCHHHX TCHACHIIIH.
BukopucTraHHS IHTEpaKTMBHHX KapT, OHJIAHH-ONWTYBaHb Ta iH(OTpadiku
TICHITIOE TXHIO 3aTy4eHICTh 1 PO3BMBAE HABUYKHI IPOTHO3YBAaHHSI.

VY «KpHMiHATFHO-BUKOHABYOMY TpaBi» IHHOBamiiiHI JIEKI{ JO3BOJSAIOTH
3100yBayaM BHIIOI OCBITM MOJIEJIOBATH CHUTYyallii, IOB’s3aHI 3 BUKOHaHHSIM
TMOKapaHb, PO3IIISIATH CTAHIAPTH MOBOKEHHSI 13 3aCyDKEHUMH, TIOPIBHIOBATH
YKpaiHChKI HOpMH 3 MbkHapoaHumu. lle ¢dopMmye y CTyOeHTIB poO3yMiHHS
TYMaHICTHYHUX TPHHIMIIB KPUMIHAIBHOI FOCTHUIIII Ta BMIHHSI 3aCTOCOBYBaTH
MDKHApO/IHI CTaHIapTH Ha MPaKTHII.

Cepen OCHOBHMX TepeBar iHHOBAIIIMHUX JICKIIM Y BUKJIAJaHHI JTUCIUILTIH
KPUMIHATFHO-TIPABOBOTO LIUKJTy MOYKHA BHOKPEMHTH TaKi:

1) axrtuBi3ailisi Mi3HABAIBHOI JisUIBHOCTI — MiJATOTOBKA 3/100yBayiB BHUIIOT
OCBITH HE JWIIE 10 CEMiHapiB, aje i A0 JeKIii, Mo 3HIMae mpodIeMy
«IIACHBHOTO CITyXaday;

2) muepeHIiHoBaHmMiA TT/IXiA — BUKJIAAaY MOXE OI[HHUTH PiBEHb 00i3Ha-
HOCTI 37100yBayiB BHIIIOI OCBITH IIE 10 JICKIIIi Ta aJanTyBaTH 3MICT MiJrOTOB-
JICHOTO Marepiay;

3) onTuMisarlist yacy, OCKiJIbKA OCHOBHI BM3HAYEHHS Ta 6a30Bi MOJOXKEHHS
B)KE OIpaIbOBaHi 3700yBaYeM BHIIOi OCBITH CAMOCTIIHO, OUIbIIe yBark MO>KHa
MPUIUTATH CKJIAJHUM 1 TUCKYCIHHUM acTlieKTaM JTUCIUILTIHH;

4) (¢dopMyBaHHS ~KPUTHYHOTO MHCJICHHS, 3aBASKH IHTCPAKTHBHUM
3aBJaHHAM 37100yBadui BHUINOI OCBITH HABUAKOTHCS AaHAI3YBATH NPAKTHUHI
CHUTyaIllii, CITIBBIIHOCHTH TEOPII0 13 CYIOBOIO TPAKTHKOK, JUCKYTyBaTd
It apryMeHTyBaTH BIIacCHY TTO3HIIIIO;
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5) KOMIUIEKCHICTh — IHHOBAIIIFHI JIEKIIiT IO3BOJISFOTh IHTErPyBaTH 3HAHHSI
3 KpUMIHAJIBHOTO TIPaBa, MPOLECY, KPUMIHOJIOTIT Ta KpUMiHAJIbHO-BUKOHABYOTO
paBa, 10 CTBOPIOE IIiTiCHe OaueHHs CHCTEMHU KPHMIiHAIBHOI rocTuil [4, C. 65].

Omxke, IHHOBamiifHA JEKUiS y BHUKIANAHHI UICIHILIH KPUMiHAIBHO-
MPABOBOTO IHKITy HE JIMIIE PO3MIMPIOE MOMKIMBOCTI MI3HABAIBHOI JISITBHOCTI
3100yBaviB BHUINOI OCBITH, a ¥ CIHOpuse iX TMpodecifHOMY CTaHOBICHHIO,
(hopMyBaHHIO aHATITHYHUX 3MIOHOCTEH Ta MPAKTUYHHX HAaBHUYOK. BomHouac
BOHA CTUMYIIIOE 1 CaM pO3BHTOK BHKJIaJada, a/pKe BHMarae IOCTIHHOTO
BIOCKOHAJICHHSI METOJIITYHOTO IHCTPYMEHTApilo, IMiIBHUIIECHHA PIiBHSI HAYKOBOI
1 memarorigHoi MaiicTepHocTi. Takuii MiAXiq CTBOPIOE YMOBH JUISL SIKICHOT
MrOTOBKM MalOyTHIX (haxiBIiB KPUMIHAIBHOI FOCTHILII, 3AaTHUX €()EKTHBHO
JUATH B Cy4aCHOMY IIPaBOBOMY CEPEIOBHILII.
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3ABE3NEYEHHS €THOCTI CYJIOBOI MPAKTHUKH
Y IrOClIOJAPCBKOMY CYAOYNHCTBI
B YMOBAX BO€EHHOI'O CTAHY

IIpockypns T. B.
ynenkunsa Komimemy 3 numans cocnooapcvkozo npasa ma npoyecy,
Hayionanvua acoyiayin adeokamis Ykpainu, aosoxamxa,
KepigHa napmmuepka,
Aosoxamcwvke 06 e¢onanns «I pyna biznec napmuepiey
M. Kuis, Yxpaina

Beryn. [Turansas 3a0e3nedeHHs] €IHOCTI CyJOBOI NMPaKTUKM B TrocHojap-
CBKOMY IIpOILIeCi B yMOBaX BOEHHOT'O CTaHY € MOTOYHHM IPEIMETOM HayKOBHX
JOCIIIDKEHb YKPaTHCHKHMX NMPaBHUKIB. ICHYIOYHM MeXaHI3MH € HEJIOCKOHATUMH
1 TOTpeOYIOTH TOOTIpaItoBaHHs. MiXKHAPOIHMIA JOCBIJ OO0 X ITUTAHb MOXKE
CYTTEBO BIUIMHYTH Ha (pOpMYBaHHs €JMHOI CYJI0OBOI MPAKTHKH B YKpaiHi, 10
Bi/IIIOBiTa€ 0OpaHOMY €BpOIHTETpALiHOMY KypCy KpaiHH.

Pe3yabTaTn pociuimkeHHs. 3a0e3meueHHs] €IHOCTI CyJOBOI NPAaKTHKU €
OJIHIEIO 3 OCHOBHUX 3acajl (P)YHKI[IOHYBaHHS CyJI0BOI BIIa i1, L0 OE3M0CEPEIHBO
BIUITUBA€E HA PIBCHb IPABOBOI BU3HAYEHOCTI Ta JOBIpH 0 TPABOCYIIS.
B ykpaincekoMy mpaBocymii c(hOpMOBaHO HH3KY BIATIOBIIHUX MeXaHI3MIB,
OCHOBY SIKMX CTaHOBUTBH IisUIbHICTE BepxoBHoro Cymy, NMpaBOBi BHCHOBKH
SKOTO € O0OB’SI3KOBUMH JUISI CyHIIB HIDKYMX IHCTaHIH, a TaKoX MeXaHi3M
BiZICTYyIy Big paHimie c(pOpMOBaHMX TAKUX BHCHOBKIB 3 BiJIOBITHUM
MOTHBYBaHHSM.

BupimansHoro 3HaueHHs B IIbOMYy BimHomieHHI HaOyB BuchoBok Ne 20
(2017) KoHcynpraTMBHOI pamy €BpOMCHUCHKMX CynmiB a0 yBaru Kowitery
MinicTpiB Pagn €Bporu mpo porb cyiB y 3a0e3MedeHHi €JHOCTI 3aCTOCyBaHHS
npasa (gari — BucroBok KPEC Ne 20 [1]), y sxoMy MexaHi3MHu 3a0e3MeueHHs
€IIMHOI CYZI0OBOi MPaKTHKU OyJIo ToJiieHo Ha (opManbHi (pO3IIsi BHIIMMHU
CyIaMH CKapru OfHI€l 31 CTOPIH MpPOBa/KCHHs, HagaHHS OQIiHHOTO
TIyMa4yeHHsI CTOCOBHO CyTO a0CTPaKTHOTO XapakTepy TOIIO), HamiB(OpMabHi
(perynsipHi 3aruiaHOBaHi 3ycTpidi CymiiB) Ta HedopMasbHI (TpaBoBa OCBiTa Ta
TPEHIHTN).

3arayiom npoliec KOHBEpreHllii Cy0Boi IIPaKTUKH MOXKe BUHUKATH: (1) koin
V3TO/DKCHHSI  TPAaBO3aCTOCOBHOI  JAISUTBHOCTI  BimOyBaeThCcs HAa  PI3HHX
[HCTAaHIIWHUX pIBHAX; (2) B MeKax OIHi€l IHCTaHINi, 3a3BUYail, y Cyal
KacaIriifHo1 iHCTaHIil. Y CBOIO 4epry cy0’eKTamu, sKi 3HiHCHIOIOTH BiIIOBIIHI
MPOLIECH, MOXYTh OyTH SIK CYAHW, TaK i iHIII OpraHd BIAIyd B CHITy HaIaHUM
3aKOHOM ITOBHOBAXKCHb.
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CTOCOBHO NEpIIOi CUTYyallil, OCHOBHIM 3aBJaHHSIM BHILIHX CYJIIB € BUIIPaB-
JIEHHS! IPOLIE/TyPHHX a00 CYTTEBHX IIOMIJIOK Y TITyMadeHHI HIDKUMX CY/iB.

Y HimeuunHi, HapuKIIa], KacaliitHui neperiisiy y JepikaBi € JOITyCTUMUM
JIMIIE 32 YMOBH JIOTPHUMAaHHsI 1BOX BUMOT: (1) Mae OyTH MUTaHHS NPaBa, 10 Mae
(hyHmaMeHTabHe 3HAYEHHS; (2) CUTyallis MOBHHHA OYTH TAaKOO, IO PIllICHHS
®DenepanbHOTO CyAy € HEOOXiTHIM I PO3BHUTKY TpaBa abo st 3a0e3neYeHHs
€IIMHOI CY/IOBOI IPaKTHKH [2, ¢. 21].

VY KOHTEKCTI MOpIBHAHHA 3 HIMEIBKOIO cHCTeMoro, ctarrs 287 [ocmo-
JTAPCBKOTO  TIPOIIeCyalbHOrO Komekcy Ykpaiam (mami — ITIK VYkpaian)
BCTaHOBJIIOE OLIBII IIMPOKI YMOBH JUIsl KacallifHOro ockapkeHHs. BomgHowac,
BepxoBuuii CyJ1 Takox He 37iHCHIOE PO3IJISAA CIPaBH 10 CYTi, HE BCTAHOBIIIOE
00cTaBHMHH, 10 HE OyJHM BCTaHOBJICHI CyAaMH TONEPENHIX iHCTAHIIN, a JIHIIe
TIepeBipsi€ NPaBUIIbHICTD 3aCTOCYBAHHS CYIOM IEpIIIO] Ta anessiiHol iHCTaHIji
HOPM MaTepianbHOro i mporecyanpHoro npaea (ct. 300 I'TIK Ykpainu) [3].

PazoMm 3 TuM, iHOZI TPAIUIFOTBCS BUIIAJKH, KOJIHM IUTaHHS MPaBUILHOTO
3aCTOCYBaHHS TPaBOBOi HOPMH BHHHKAae OE3MOCEPENHBO Y CyIi HaiBUIIOL
iHCTaHIi, Mo moTpeOye 3acTOCYBaHHA MOAATKOBHX MEXaHI3MIB 3 METOIO
3a0e3MeueHHs €JHOCTI B CYAOBIH MPAKTUIL B TOCTIOAAPCHKOMY CYIOYHHCTBI.

Tak, y ®@pannii mnenapae 3aciganas KacariifHoro cymy, sike CKIIaJaeThes
3 yCiX TONOBYIOYIX CYAIIB Ta CTapIIMX CYAMIB MalaT Cydy, a TAKOX OXHOTO
Cy/i BiJl KOXKHOI NajiaT, IO B IUIOMY CTaHOBUTbH JIEB'STHALATH UJICHIB,
NpHUiMae pillieHHs 3 TMTaHb, 110 MAIOTh CyCIiIbHE 3HauyeHHs1. [lepenaua cripaBu
JI0 IUICHAPHOTO 3acCiZlaHHS BHUPILIYETHCS, KOJNHM CIpaBa IOPYLIYE IUTaHHS
NPUHIUITY a00 SIKIO BUHUKAE PO30DKHICTH MK CyJaMH HIDKYMX IHCTaHIIH Ta
Kacauifinum cynmom. BaximiBoro  0coONMBICTIO — KacamiifHOro — pirreHHs,
YXBAJICHOTO Ha IUICHAPHOMY 3acCiaHHi, € Te, IO CyA, SIKHH IepeaaB CIIpaBy,
TIOBUHEH JOTpUMYBaTHCs pinrenHs KacariitHoro cyny 3 nuTaHb mpaBa, sIKi BiKe
Oy BupirieHi octaHHIM. KpiM Toro, cripaBa Moske OyTH Tiepeiana Ha po3TILi
3MimaHoi manaTH, SKII0 BOHA HAICKUTH 0 IOPUCIMKINI AEKUTPKOX manat abo
SIKIIO TIUTaHHS Oyso abo Moke OyTH BHpIIIEHE MO-Pi3HOMY B Pi3HHX IayiaTax.
Pimenns 3Mimanoi manaTh MaroTh HA METi CTBOPHTH HPELENSHT i MOKIACTH
Kpai po301KHOCTSIM y lyMKax MajiaT 3 MUTaHb pasa [2, €. 20].

OkpiM 3a3Ha4YeHMX 3aco0iB 3a0e3reueHHs] CyJO0BOI NPAKTHKH SIK TaKHX,
BOKIIMBUM acIeKTOM € TIpUpOja pilieHb BEPXOBHHUX CYHIIB B KOHTEKCTI X
000B’SI3KOBOCTI B JIepykaBaX KOHTUHEHTAILHOTO NIpaBa.

VY upoMy BimHOIICHHI IiKaBUM € NocBif JIutey, amke xoua ii KoHcTUTYIIiS
He Tnependayae PeryioBaHHS €IMHOTO 3aCTOCYBAaHHS IIpaBa, 3TiHO 3 JOK-
TpuHOI0 KoHcturymiitHoro Cymy nmpeneneHTH BBaXXAOThCsl [PKEepeslaMy TIpaBa;
TOCHJIaHHS Ha MPELECHTH € YMOBOK €IMHOTO (IIOCIIIOBHOTO, Y3TrOKEHOT0)
3aCTOCYBaHHS MPELEACHTHOTO IIpaBa PasoM i3 MPUHIMIIOM CIPaBEIIUBOCTI,
nepenbauennm Korcruryiero [2, ¢. 16, 19].
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Xouva YkpaiHa sIK KpaiHa KOHTHHEHTAJILHOTO IpaBa (OpPMaIBHO HE BHU3HAE
MPELE/IEHT SIK JPKEPENIo 1paBa, YNHHUM 3aKOHOJIaBCTBOM Iepe10aueHo, 1110 TIpr
BHOOpI 1 3aCTOCYBaHHI HOPMH TIpaBa JI0 CIIIPHUX IPABOBIJHOCHH CYJI BPaXOBYE
BHCHOBKHM IIOJO 3aCTOCYBaHHS HOPM IIpaBa, BHKIAJCHI B IOCTAaHOBAX
BepxoHoro Cyny (ct. 236 I'TIK Ykpainn) [3].

Bapto 3a3Ha4uTH i TIpO Te, IO Cy[I CIIpHsi€ KOHBEPTeHLIT IPAaBOTIIyMadeHHSI
TaKOX y poIi iHCTHTYI, (PYHKIII SIKOT 3BOAATHCS HE JIMILE IO BiANPaBICHHS
MPaBOCY .

Tak, manpuknan, denepanphi cyau HiMedunnan myOmiKyIoTs CBOI pillIeHHS
Ha BJIACHHMX BeO-caiiTax, siki € Oe3KomTOBHMMH Ui Beix. KpiM Toro, oxpemi
pilieHHs cyniB BuIIOl iHCTaHuii, yxBajeHi 3 2010 poky, mocTynHi mis
IPOMAJICBKOCTI OE3KOIITOBHO Ha BeO-caiiTi [4]. Brue pimens denepaibHOro
Cy/ly TPaBOCYIUISl TAKOX MOSICHIOETBCSI THM, IO IOPHIMYHA TPaKTHKa 4acTo
KepyeThesl MU pitneHHsMH. Hanpuikiaa, 60aHkKM Ta cTpaxoBi KOMIIaHii 4acTo
TIOCHJIAIOThCS Ha «pimreHHs 3 Kapncpye», sk me BimOyBaeTrbest B Itamii 3
«MIJTAHCHKHMH PIllIieHHMID [2, C. 23, 24].

BaxnmBicts jurisprudence constante B cydacHHX peatisix MPOCTEXKYETHCS
TaKOX Yepe3 Te, 10 MoTpeda OIHAKOBOTO 3aCTOCYBAHHS NPABOBHX HOPM JUIA
CYZiB BUXOIIUTH 32 MEXi JIEp’KaBHIX KOPIOHIB.

Tak, cranom Ha 2010 pik KUTBKICTh HWUTYBaHb, 3pOOJICHUX ABCTPIHCEKAMUI
CyJamMH, IO Majd BHUKIIOYHO KOMIIAPATUBICTCHKY NPHPOLIY, JAEpPKaBOIO
MOXO/KEHHs sKoi ¢ Himeuunmna, craHoBuia 436, amke 3HAYHA 4YacTHHA
HIMEIIPKOTO KOMEPLIHHOTO Ta KOPIIOPAaTUBHOTO TIpaBa Oyla BBeieHa B ABCTPIi
B 1938 pomi 3 nesxkumu 3MiHaMu i He Oynma ckacoBaHa micist 1945 poky
[5, c. 20, 54].

JocBin ABCTpil NEBHOIO MipOIO KOPEJIOEThCS 3 YKpaiHCHKHM, aJDKe depes
30poiiHy arpecito pd BimOyJIoch OCTaTOYHE BHU3HAYCHHS HATIPSIMIB PO3BHUTKY
JIepkaBu B TpaBoBiii cepi. Habyrrs VYkpaiHoro crarycy KaHmumarta Ha
qneHcTBO B €C 3yMOBIJIO aKTHBI3aIlil0 POOOTH YpsAy 3 HaTHAIIOHAITBHUMH
IHCTUTYIISIMH B YacTHHI HOPMOTBOPEHHS, CIIPSMOBAHY Ha alpOKCHMAIII0
YKPaiHCBKOTO 3aKOHOZABCTBA 3 €BPONEHCHKUM. BaxiuBy poiib y 1bOMY
BIJIHOIIICHHI Biflirpa€e TaKOXK CyJI0Ba TiJika Biaau. [lompu BiaCyTHICT IPABOBOTO
3B’S13Ky MDK HalliOHaJIbHOIO cynoBoto cucteMoro Ta Cymom €C Ha 3akoHO-
JIaBYOMY PIBHI, YKpaiHCBKI CyI1 TIOYaJIM MTOCHIIATUCS Ha HOTO MPaKTHKY y CBOiX
PpILLICHHSIX.

3okpema, y 1. 8.69 mnocraHoBu Bemukoi Ilamatu Bepxoshoro Cyny
Bin 17.04.2024 y cnpasi Ne 910/13988/20 Benuka Ilanmara 3asnauanocs,
II0 JIOKTPHHA «MOBYa3HOI 3roam», sK BOHA 3akpimieHa y mpasi €C, ne
3aIpoBa/DKEHA y 3aKOHOIABCTBI YKpaiHH, OJJHAK TIOCHIIAETCS Ha 11 TIyMadeHHs
y mpaBi €C s imrocTpartii Toro, 0 y MUTaHHI OXOPOHM Ta 3aXHCTY NpaB Ha
TOPTOBEJIbHI MAPKH MOXJIFBUM 1 HABIiTh TaKHM, [0 Ma€ OyTH OJJHAKOBUM Y BCIiX
nepkaBax-ydacHusix €C, € miaxin, 3a SKAM JjBa BIIACHUKHA TOPTOBEIFHUX
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MapoK, SKi TpPHBaJMi Yac BHKOPHUCTOBYBAIM iX /IS TPOCYBaHHS CBOE]
TPOIYKLIT, MOXYTh HaJali JOOPOCOBICHO BUKOPUCTOBYBATH iX [6].

IMonpu Tte, mo 3BepHeHHs: Bemukoi Ilamatu BigOymocs obiter dictum,
HE SK 10 JDKepenia Tpapa, Iie He BiaMiHAe€ (QakT iCHyBaHHS KOMIIAPAaTUBHOTO
TIOCHJIAHHA 3 METOI 3a0e3MedeHHs] €THOCTI CyJOBOI IpakTHKH B cdepi
TOCTIOIAPIOBAHHS HA HATHAI[IOHAIIFHOMY PiBHI.

BucnoBku. [logampma mpams Han 3a0e3leYeHHSIM €THOCTI  CYHOBOI
NPAKTUKA B YMOBaX BOEHHOTO CTaHy HOTPeOye KOMIUIEKCHOTO MO€IXHAHHS
HaIiOHAJGHUX IHCTPYMEHTIB i MDKHAPOJHOTO IOCBIMy CIIPUSATHME Tependady-
BAHOCTI 1 CTaOLIBHOCTI TOCIOAAPCHKHUX MPABOBIIHOCHH Ta 3HAYHO BIUIMHE HA
piBeHb EKOHOMIYHOTO PO3BUTKY B KpaiHi. BuKOpUCTaHHS €BpoNeHChKHX
CTAaHIapTiB 3a0e3MEeUnTh TapMOHI3AII0  HAI[IOHAJFHOTO  3aKOHOZABCTBA
3 €BPOINECHCHKUMH HOpPMaMH IpaBa Ta MPHUIIBUIIINTG IHTErpalilo YKpaiHu
Yy MDKHapOJIHUH TPaBOBHIA TIPOCTIp.
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MOTr'PO3A 3ACTOCYBAHHSI SIAEPHOI 35POI B YMOBAX
35POMHOI AI'PECII POCIMCBKOI ®EJEPAIILI TIPOTH
YKPATHU: MIZKHAPOJHO-ITIPABOBUI AHAJII3

Crankesnu P. B.
acnipanm kageopu MidcHapooHo20 npasa,
Hayionanvnuil ropuouynuii ynisepcumem imeni Apociasa Myopoeo,
BILICLKOBOCTYIHCOOBEYD
M. JIvsis, Ykpaina

SnepHa 30pos HAICKHUTH 1O HaHEOE3NCYHIMMX 3aco0iB  30pOIHOT
60poTebH, aypke 1l 3acTocyBaHHS a00 HaBiTh ITOIPO3a 3aCTOCYBAaHHS CTBOPIOE
SK3MCTEHLIHHY 3arpo3y il JoncTBa. SI TBEpAO IEpeKOHaHHMil: Morposa
3aCTOCYBaHHS sIEepHOi 30poi He € MPOMOBHCTOI PUTOPHKOIO, a KOPIHHHAM
BUKIIMKOM MDKHApOJAHOMY TIpaBy 1 JOACHKi Oesmemi. Komm neprkaBa
BUKOPHCTOBYE TIEPCIEKTHBY SIEPHOI Aii 5K 3aci0 THCKY, BOHA MEPEKUIAE MEXKY
MDK TTOJITHKOIO 1 IPaBOIIOPYIIEHHSM — 1 pOOWTH 1€ Ha IIKOAY He JIMIIE OfHIN
JlepkaBi, a BCbOMY CBiTOBOMY mopsiaky. Ilicms 24 motoro 2022 poky mu
BCTYNWIH y (hasy, KOJIM MyOJTivHI CUTHAIN ITPO MOYKIMBE 3aCTOCYBAHHS SACPHOT
30poi CYNPOBOKYBAINACS KOHKPETHHUMH [isSIMH, IO 3arpOXKyBaId sIICPHIMH
iH(ppacTpyKTypi YKpaiHH, i came TOMy MPeAMET MOT0 aHaji3y — He aOCTpaKTHa
JIOKTPUHA, a peaTbHi MPAaBOBI HACIIAKH SIEPHOTO MIAHTAXY B yMOBax TiOpuIHOT
arpecii.

[paBoBa miaTdopma 1€l OIIHKK HE3MiHHA: 3a00pOHA 3aCTOCYBaHHS CHIIA
Ta il morposu 3akpimiena y crarti 2 myHkTi 4 Craryty Opranizanii O6’eqHaHHX
Hariit i mae xapakrep iMnepaTuBHOI HOpMH (jus cogens). Lle He nexmapartis 6e3
MPAKTAYHOI Bard — BIICTYI BiA Ii€i HOpMH pYHHYE OCHOBY MIKHapOIHOTO
KOHCTUTYIIOHATI3MY, AK CIymIHo minkpecmoaB [[xeiimc Kpoydopa y cBoix
npamsax [2, c. 89]. YkpalHCBKiI JOCTITHAKH Tako)X HAroJIOIIyIOTh HA IHOMY:
M. BypoMeHChKHI BKa3ye, II0 «IIOrpo3a CUIIO0 IiIPUBAE i1CH0 KOJCKTHBHOI
Oe3rnexn» 1 10 NpaBoBa 3a00pOHA TIOTPO3M Ma€ peaJbHUI IMIepaTUBHHUIA
xapakrep [9, c. 87]. Ha Mmoo ayMKy, came Takuii iMIIEpaTHBHUI Xapakrep
1 poOHMTH HENMPUHHATHUMH BC1 ()OPMU SIICPHOTO ILAHTAXKY.

CynoBa NpakTHKa 1 JOKTPUHA PO3’SICHIOIOTH HACHIJKU: Y KOHCYJILTATHB-
HOMy BHCHOBKY Mixknaponsoro Cymy Legality of the Threat or Use of Nuclear
Weapons (1996) Cyx Bu3HaB, 110 3aKOHHICTB TTOTPO3H 3AJICKHUTH Bijl 3aKOHHOCTI
nependadyBaHoro 3actocyBanHs [3]. Ilpore Toit cammii Cyn 1 okpemi cymumi
BKazalld HAa YHIKaIbHY pYWHHIBHY TIPUpPONY sIepHOi 30poi, depe3 1o
JOTPHIMAHHS TPHHIMIIB MDKHAPOJHOTO TYMaHITApHOTO IIpaBa — PO3Pi3HEHHS
Ta TPONOPIIHHICTS — y pa3i il 3acCTOCYBaHHS BHSABIETHCS TPAKTHIHO
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HEMOXITBUM. Y CBOI# okpeMiit gymin cyanst Mixuapoaaoro Cymy Christopher
G. Weeramantry HarojonryBaB Ha IVIMOOKIH HECYMICHOCTI siiepHOI 30poi
3 TyMaHiTapHUMH CTaHAApTaMu 1 Ha HeOe3rell, sIKy Hece HaBiTh cama il 3arposa
[3, okpema mymka)]. L{ro mo3uIif0 MATPUMYIOTH CYYacHI Tpalli MPaBO3HABIIIB:
. JTiHIITeHH MAKPeCIoe, MO sIepHa 36post IO CBOTH CYTi BUXOIUTD 33 MEXi
TIPUHITAIIB TIPOIIOPIIHOCTI i HeoOXimHOCTI [6, ¢. 214].

BomHouac cydacHa arpecis mpoTH YKpaiHM [Iofa€ 1O Ii€l mpoOiieMu
KOHKPETHKY 1 TOCTPOTY: MUTITAPHU3AIIIS 1 3aXOIUICHHSI OKPEMIX 00’ €KTIB SIEPHOI
THQpPACTPYKTYpH, peryysipHi 0OCTpUTH B 30HI 3amopi3pkoi aTOMHOI €IeKTpo-
CTaHIIil, yaapy mooau3y XMelnbHHUIBKOT aTOMHOI eJISKTPOCTAHIIii Ta 00HOoB1 il
B UopHOOMITBCHKIH 30HI CTBOPIOIOTH OE3MOCEpPE/IHIO HEOE3MEKy SACPHOI aBapil.
51 BBaxaro, Mo i (aKkTH CTAHOBISITH HE NMOOJMHOKI IHIMACHTH, a CKJIaIOBY
cTparterii, MmO TNOenHye (I3NYHI PUSHKH 1 ICHUXOJIOTIYHUM THCK — TOOTO
ribpuHuii creHapiil sueproro mantaxy. Sk 3aznauas Kpicrodep Ipinsyn,
aTakd Ha O0’€KTH, SIKi MICTATh HEOE3IEeUYHi CHITH, BimOOPaXaroTh OCOOIHBY
3a00pOHY Y HOpPMi MDKHApOJHOTO TYMaHITApHOTO TpaBa, OCKUIBKHA ypaKCHHS
TaKuX 00’€KTiB HEMHUHYYE CIPHIUHIOE 3HAUHY IIIKOY IIMBUTEHOMY HACEIICHHIO
[4,c.221].

Oco0nuBy TpUBOTY BHUKIHKAE cTaTyc YOpHOOMIBCHKOI 30HM: HECTAOLIb-
HICTh KOHCTPYKIiM capkodara, prm3UKd TPH TOPYIICHHI OXOPOHHHUX CHCTEM
Ta 3apaXEHHS TEPUTOPId MAarOTh JOBFOCTPOKOBHMHM EKOJIOTTYHHMI Xapakrep.
51 BBa)kar0 HENOPEYHUM 1 HEOE3MEYHHM CIIPUIMATH TaKi PH3UKH SK «BTPATH
iH(pacTPYKTypu» — BOHH € €K3MCTEHI[IMHUMH, OCKUIbKM MacliTabu pajioak-
THBHOTO 3a0py/IHEHHSI HE OOMEXKYIOThCSI MEKaMH YKpaiHU 1 MOXKYTb TOPKHY-
THCSL JIECATKIB MUIBHOHIB Jmozeid y €Bpomi. Y TakoMy KOHTEKCTI MO3MIIS
®. Cenjica 1010 €KOJIOTIYHUX HACIIIKIB SZIEPHUX 1HIMICHTIB € BUSHAYAIBHOIO:
€KOJIOTIYHA IIKOAA Bi MOAIOHMX IOMii Mae MIKIOKONIHHMA Ta Mi>KHAPOIHUHA
xapakrtep 1 HabyBa€ pHC MOPYIICHHS (yHAAMEHTATLHUX HOPM [5, c. 142].

3 oy Ha Te, IO IOrpo3a 3aCTOCYBAHHS SASPHOT 30p0i CYIPOBOIKYETHCS
peanbHUME JiSIMH, MA MaeMO CIIPaBy 3 MIKHAPOJHO-TIPOTHIIPABHOIO MOBEIiH-
KOO0, SIKa TIOPOJDKYE BiMmoBimanbHICTh AepxkaBu. Hopmu [IpoekTy crareit mpo
BiINOBiaNIBHICTH JiepkaB (2001) BCTaHOBIIOIOTH TIPOCTE MPABHIIO: JIil OpraHiB
JIEpXKaBH TPUITHCYIOTHCS CaMild Jiep)kaBi, HE3aIEKHO BiJ TOTo, YM i Oyna
TMOro/KEHa Ha BHIIIOMY PIBHI UM 3iiicHeHa «cami no cobi» [7, c. 134]. Orxe,
3allepeyeH s BiNOBITAIGHOCTI Yepe3 ITOCHIAaHHS Ha «OKpeMi 3asBH IIoca-
JIOBUIB» € (OPMAITBPHAM YXWISHHSAM BiJ peajbHOCTI. YKpaiHChKI BYEHI —
3okpema O. 3amopokniii Ta M. Illymuno — Bka3yroTh, II0 arpecis Ta IOB’s-
3aHUU 3 HEK MIaHTX (OPMYIOTh MIACTABU Ui MDKHAPOIHUX MPHUMYCOBHX
3aXO0[iB, Y TOMY YHCIIi CaHKIIM Ta IHIINX KOHTP3aXOMiB, sIKi MAalOTh OyTH
3acToCcOoBaHi KojekTtuBHO [11; 12, ¢. 211].

VY 1pOMy KOHTEKCTI BapTO MIIKPECIWTH 1 MOPaIbHUN BUMIp: SICPHHIA
[IAHT@K TOcsArac Ha (yHIAMEHTANbHE INPaBO JIFOACTBA HA BIDKUBAHHSA
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1 Ha mpaBO MaHOYTHIX ITOKOJiHb Ha Oe3nevHe IOBKLLIL. Take mocsraHHs
BUXOJUTh 332 MEXI KJIACHYHOI KOHLEIIii MDKAEp)KaBHHUX IPaBOINOPYIICHb
1 TOpy1Iye iMITEpaTHBHI HOPMH jus cogens, 1110 BUKJIMKAE 000B’I3KH erga omnes
JUISL BChOTO MDKHApOJHOTO cHiBTOBapHcTBa. SIK ciymHo 3a3Hadae E. de Wet,
TOJIEPaHTHICTh /O BIACTYITy Big juS cogens O3HAYae 3arposy pyHHYBaHHS
MDKHAPOIHOTO MPaBONOpsKY [8, ¢. 61]. Ha Moro aymKy, Iie BIMarae He JIHIIe
MONITHYHOI peakiii, ame ¥ WiTKOI IOPUAWYHOI TO3MIil: MDKHapOIHE
CMIBTOBAapHCTBO MAa€ BH3HATU SBHIIE SACPHOTO MIAHTAXY MIDKHAPOIHO-
MPOTHUIIPABHAM, JOKYMEHTYBAaTH (PaKkTH i 3aCTOCOBYBAaTH IPAaBOBI MEXaHI3MH
BIZIITOBINAJIGHOCTI.

[lono MOXIMBHX HOPMATHBHHMX 1 IIPaKTUYHUX BIANOBIZEH: MO-Tiepie,
HeoOXiTHa YiTka KBami(hikamis i y MDKHApPOHHUX aKTaX Ta CYIOBUX JIOKYMCH-
Tax sIK TaKHX, [0 MICTSTh EIEMEHTH arpecii 1 HOpyILEeHHs IMIepaTUBHIX HOPM.
[Mo-npyre, citin aKTUBI3yBaTH MEXaHI3MH MDKHAPOJHOTO PO3CIIyBaHHS 11010
[HIIWIEHTIB Ha sACpPHUX OO0’€KTaX Ta TMIATOTYBATH MDKHAPOIHI 3aIlUTH
JI0 YTIOBHOB2)KCHUX OPraHiB, BKIIFOYHO 3 MIKHApOIHOIO aTOMHOIO €HEpreTHd-
HOIO arcHIN€I0, 3 METOI 300py JOKa3iB i 3a0e3MedeHHsT FOPHINIHOI OIIHKH.
ITo-Tpete, HEOOXiAHO PO3MISAHYTH UULIX TPUTATHEHHS 1O MDKHAPOIHOI
BITIOBIAIFHOCTI KOHKPETHUX ITOCAIOBMX OCi0 y BHMaaKax, Koy ixHi aii abo
PIMICHHS MICTATh €IeMEHTH 3JI0YMHY arpecii 9 iHIINX MDKHAPOJHUX 3JI0YHHIB,
0 CHOPUYMHIWIM ab0 ICTOTHO TiABUIIMIM PH3UK MAacoOBOTO YpayKeHHs
LIMBUILHOTO HACEJICHHS.

[lincymoBytouM, si CTBEpIDKYIO. TOrpo3a 3acTOCYBaHHS siepHOI 30poi
y Mexax 30poiHOi arpecii pociiicbkoi Qenepanii mpot YkpaiHm —
e IOPUIUYHO 1 MOpAJbHO HENPUHHATHUH akT, sSKUi mopyunrye sik Craryr
Opranizargii O0’eqHanux Hariif, Tak 1 OCHOBOIIOJIOKHI MPUHIIUIN MiKHAPOT-
HOTO TYMaHITapHOTO Ta EKOJIOTIYHOrO MpaBa. 3 OIVLIAY HAa KOHKPETHI (haKTH
mono 3amopi3bkoi, XMenbHHIBKOI 1 YOpHOOMIBCHKOI aTOMHHX —CTAaHIIIH,
MH OaunMO TO€THAHHSA (I3MIHOI 3arpo3W Ta MONITHIHOTO IMAHTAXy —
1 I1e BUMarae pilryvoi IpaBoBOi BiHOBI/II Ha MDXKHAPOIHOMY PiBHI.
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OCOBJIMBOCTI IPEACTABHUITBA Y BIJHOCHHAX
I3 HAJAHHA AAMIHICTPATUBHUX ITIOCJIYT
Y COEPI BYJIBHUILITBA

Typoseus 0. M.

KaHOuOam 1opuoudHUx HayK, OOYeHm, 3aCrydceHull opucm Yxpaiuu,
npogecop ragheopu KpumiHAILHO2O NPaAsa ma npoyecy,
Xmenvuuyvkuil yHieepcumem ynpasiinna ma npasa imeni Jleonioa FO3vko8a
M. Xmenvuuyvku, Yxpaina

Cepeny cy0’eKTIB BITHOCHH 3 aJMIHICTpAaTUBHHX TOCIYyr y cdepi OymiB-
HUITBA BapTO BUIUIATH CyO’€KTH HAJaHHS MOCIYT, CyO’€KTH 3BEpHEHHS,
Cy0’€KTH CYIPOBOKEHHS MIOCITYTH, @ TAKOXK Cy0’€KTH KOHTPOJIIO.

Pa3oM i3 THM TepeBaKHO HAYKOBI PO3BIIKM TOPKAIOTHCS IUTaHb CYO €KTIB
HAJIaHHS Y4 KOHTPOJIIO SIK TAKHX, L0 BUKOHYIOTH (YHKLIT AepKaBH i JO HHUX
CTaBIATBhCS 0coOMMBI BUMOTH. [IpoTe, BU3HAYEHHS Kona Cy0’€KTIB 3BepHEHHS
3 aIMIHICTPaTHBHUX TOCTYT y cdepi OYHIBHHUIITBA Mae€ BAaXXIIMBE 3HAUYCHHS,
OCKLTPKH B IIbOMY BHIAJKy MOBa MOXKE HTH NP0 YYaCHHKIB IPABOBITHOCHH
3 pI3HAM TIPaBOBHUM CTAaTyCOM, IMPaBOCYO €KTHICTIO Ta KOJOM ITOBHOBa)KCHB,
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JIe BaXJIMBO BCTAHOBUTH, B TOMY YHCII, IIJICTABy JUIsl 3BEPHEHHS 3a TaKOIO
MOCIYTOI0, @ TAKOX HACHIJKM HEBHKOHAHHS BHMOI 3aKOHOJABCTBA IIOJO
MO/IaHHS THX Y IHIIMX JIOKYMEHTIB, III0 B PE3yJIbTaTi MOXE CTATH ITiJICTaBOIO
JUTS BIIMOBH B Ha/IaHHI MTOCITYTH.

Cy0’exTamMn 3BEepHEHHS 32 aAMIHICTpaTHBHHMHK TociyraMd B cdepi
OynmiBHHIITBA MOXYTh OyTH (isudHi 0co0M, (i3U4HI OCOOH-TIIPHEMIT],
topuanaHi ocobu. CyO’€KT 3BEpHEHHS MOXE MOJATH IOKYMEHTH TaKUMH
crocobaMu: OCOOMCTO; Yepe3 IpeAcTaBHHKAa abo 3aKOHHOTO IIPEACTABHHKA
(sIK1II0 1Ie TIependaueHo 3aKOHOM); TOIITO0 (PEKOMEHIOBAHHI JIHICT 3 OIHCOM
BKJIAZICHHS, SKIIO 11 Mepen0aueHo 3aKOHOM); 3aC00aMU TEJICKOMYHIKAIliHHOTO
3B’513Ky (SIKIIO II¢ Mepea0adeHo 3aKOHOM); Yepe3 PEECTPaIlifo Ta 3arlOBHCHHS
BiANOBiAHMX (OpM Ha mopTami €anHOI Nep)KaBHOI ENEKTPOHHOI CHCTEMH
y cepi OyniBaunTBa UM [Toprami «Jis».

VY BUMaKy, KOJIM JIOKyMEHTH MOJ1a€ MPEICTABHUK (3aKOHHMH MPE/ICTABHUK),
BIATIOBIMHIN Cy0’€KT Ma€ IMOJATH BiAIOBIOHI IMIATBEPIKYIOU TOKYMEHTH Y
nopsaky, Bu3HaueHoMy LIK Vkpaiam ta [lopsimkoM BUMHEHHS HOTapiallbHUX
Jii. 3a pe3yabTaTamMy pO3IIIIAY 3asBM HA HAIAHHS TIOCIYTH BHUXIIHHH MakeT
JIOKyMEHTIB TIepelia€Thcsi CyO0’€KTy 3BEpHEHHS OCOOMCTO T — ITifITHC
a00 B 1HIMMI TPUHHATHUN CHOCIO, 3TiAHO 3 3aKOHOAABCTBOM Y BHUMAIKY, KOJIH
MOBa HiJie TPO TOCITYTH, [0 HATAIOTHCS Yepe3 BiAOBIHI €IeKTPOHHI CHCTEMH.

Crarts 92 LK VYkpaiuu nepeabavae, 0 OpuaMYHa ocoba HaOyBae
IMBUIBHUX TIpaB Ta Oepe Ha ceOe IMBLIBHI OOOB’S3KM depe3 CBOi OpraHw,
SIKi iFOTh BIATIOBIIHO 10 3aKOHY 200 YCTAaHOBYMX JOKYMEHTIB, a 4. 3 cT. 92 IIK
IpH [IbOMY BCTaHOBMIOE: «Opran abo ocoba, sKa BiMOBIIHO JI0 YCTAaHOBYMX
JIOKYMEHTIB IOpPUIMYHOI OCOOM YM 3aKOHY BHCTYIA€E Bix il iMeHi, 3000B’s13aHi
JUATH B iHTEpecax IOpHANYHOI 0COOH, TOOPOCOBICHO i PO3yMHO, i HE TepeBu-
IIyBaTH IIOBHOBaXXEHbY. Take (opMyITIOBaHHS ITiIKPECITIOBATIO TIPEACTABHHIIb-
KM XapakTep Ail, KU Temep MOXKHA BHBECTH 3 TIIYMAueHHs 3a3HAYCHUX
HOPM, aJDKe, TISTBHICTh OPraHiB FOPHIMYHOI OCOOM pPO3IILIIAETHECS TaK Camo,
SIK 1 JISUTBHICTD TPEICTaBHIKA.

Ha npencraBHMIBKII XapakTep Aiii OprafHiB IOPHINIHUX 0Ci0 BKa3ye TaKOK
m. 2 4. 1 ct. 42 HIIK Ykpainy, sxuii nependadae, 110 MOBHOBAKEHHS MIPE/ICTaB-
HHUKIB MarOTh OyTH TOCBITYCHI JOBIPCHICTIO OPUAWYHOI OCOOM abo JIOKY-
MEHTaMH, IO IOCBIAYYIOTh CIY)KOOBE CTaHOBHIIE 1 TOBHOBaKEHHS ii Ke-
piBHHKA.

ToOTO KepiBHUK IOPUIMYHOI OCOOM BBAXKAETHCS, TOPSA i3 IPEICTaBHUKOM
3a JIOBIPEHICTIO, MPEICTABHUKOM IOpUIMYHOI ocoOu. OaHaK, BapTo MiITpUMaTh
Touky 30py C.A.UBaHKiH, IO BH3HAaHHA OpraHy OPHAWYHOI ocoOM ii
MPEJICTABHUKOM TEOPETHYHO HEBIPHE, OCKUIGKM HEMHHYYE BEZE J0 BHCHOBKY
MPO BIJCYTHICTH TOBHOI MPOIECYANTbHOI [I€3IATHOCTI Y FOPHIMIHHX OCiO.
Opranu IOpUIUIHOI 0COOH € HOro YacTHHOIO i He BUCTYHAIOTh CaMOCTIHHIM
cy0’exktom mpaBa. Came TOMY JUIS y4acTi opraHa IOpHIWIHOI 0COOH Y Iporieci
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JIOBIPEHICTh HE BHUMaraeThcs. be3 cBOiX opraiB ropuauyHa ocoda He 37aTHa
Oyna O nmisity sk cy0’ekT mpasa. Lle gae MOXKIHMBICTE, HE OTOTOXKHIOKOYH OpTaHU
IOPHANYHOI 0COOH i3 CaMOO FOPUIMYHOIO 0coboto [1].

B mpoMy KOHTEKCTI B po3pi3i HAIIOTO JOCTIIKEHHS BapTO KOHCTATYBATH,
10 TAKAUMH OpraHaMy (TIPpeICTaBHUKAMU) FOPHIMIHIX 0Ci0 MOXKYTh OyTH pi3Hi
Cy0’ €KTH 3aJIeXKHO Bijl BUy 3a[IMTYBAHOT IIOCITYTH.

VY crnenianpHIM miTepaTypl MOXKHa 3HAWTH [Ba MIXOOW IO BU3HAYCHHS
MOHATTS aIMIHICTPATUBHOTO TIPEACTABHUIITBA (OZHAK BapTO 3a3HAYMTH,
IO TIEPEeBAKHO MOBa WJe TPO aIMIHICTPATUBHE TMPOLECyallbHE IPEACTaB-
HHITBO, TOMY BH OyZE€MO TOBOPHTH B IIbOMY KOHTEKCTI MPO MOXKIMBICTH
imeHTU(dIKAIi TaKMX TBEPIKEHb U1 NPCACTABHUIITBA B MEKaX HaIaHHS
aIMiHICTPAaTHBHUX MOCIYT:

1) me mpaBOBITHOCHHHM, B PE3YJIbTaTi SIKHX OfHA 0c00a, MPEACTABISIOUN
IHIITy B MEXaX CBOTX TOBHOBXXCHB, 3/IHCHIOE MpOIeCyalTbHi il [2, ¢. 282];

2) BUYMHEHHS MPOLICCYATbHUX i, BANHEHUX 0COO0I0, HAIIJICHOIO TIEBHIMHU
TTOBHOBKCHHAMH, Bifl iMeHi iHIIOT ocoOw Ta B 1i iHTEepecax [3, c. 314].

TooTo, sik 3a3Hauae M.I. CMOKOBHUY, B MEPIIOMY BUIIAJKY MMPEICTABHUIITBO
PO3IIISIAETHCS 32 JJOMIOMOT'OO TIPABOBIHOCHH, y APYrOMy — IPOLECYyalbHOT
JSUTBHOCTI CaMOTO TipeicTaBHuKa [4].

Po3rismaroun mpencTaBHAITBO B aIMiHICTPATUBHOMY TPOIIEC] K CHCTEMY
NPOLIECYaNbHUX Aill, aBTOp 3a3HAyae, MO0 MPEICTABHUK BUCTYNA€ aKTHBHUM
YYaCHUKOM CYZIOBOTO MpOIIECy, a HOro MisUIbHICTh CIIPSIMOBYETHCS Ha Oiep-
’KaHHS HAHKPaIIoro MPaBoOBOTO Pe3yJIbTaTy Uil AoBipuTenss. GakTUIHO Te came
BiZIOyBA€ThCS B MEKax IPE/ICTaBICHHS IHTEPECIB 3asBHUKA IPU OTPUMAHHS
aJIMIHICTPAaTHBHOI MOCITYTH B cepi OyaiBHUIITBA.

Pesynbratom niif mpencraBHHKa MOXKYTh OyTHM 3MiHA Y TPUIMHEHHS,
a TaKO)K BUHMKHEHHS Ta peaizallis MPOIeCyalbHIX MpaB i 000B’sI3KiB 0COOMH,
Ky TIpeAcTaBisie. [IpoTe, Ha JyMKY OKpeMHX AOCTIIHUKIB, TAKWAH IMiIXiI Ma€e
pAn HemoNmikiB. 30KpeMa, JJO3BOJIIE PO3IJLNATH JIMIIE 3OBHIIIHI SBHINA
Ta BpEryJibOBaHI HOPMATHBHO BITHOCHHH, HEXTYIOUHM CYTTIO MpPEICTABHUIITBA
Ta HOTO MicIleM y mpaBoBiii cucTemi. Pa3oM i3 THM Takuii miaxin He HO3BOIISIE
BpaxyBaTH 3MICT CaMHX NPABOBIIHOCHH, SIKI BiIOyBarOThCS MDK IIPEICTaB-
HHKOM Ta 0CO0O¥0, SIKi BiH TIPESICTABIISIE, YU MK MPEACTABHUKOM Ta CYIOM.

[HmmMiA mixxixn No3BOJSIE PO3IMISAATH MPABO3ACTYITHHUITBO SK HAsBHICTH
BIIHOCHH MDK TIPEJCTABHHKOM 1 OCOOOI Ta MiXK MPEJCTABHUKOM 1 CYJIOM,
NpOTe HE BPaxOBY€, 110, OKPIM MPOLECYAIbHUX HPAaBOBIIHOCHH, € CYyI
€ 000B’I3KOBUM EJICMEHTOM, € 1 1HIIIi, & OTXKEe, HE € BHICPITHHM.

TakuM YUHOM, OKpPEMi aBTOPU BKa3yIOTh, LIO MPEICTABHUIITBO B aIMiHiC-
TpPaTHBHOMY TIPOIECi CI BH3HAYATH SK CYKYIHICTH TPHOX EJIIEMEHTIB,
00’€MHAHNX B OAWH IHCTUTYT: Jild, HOPM Ta mpaBoBimHOCHH. OTXe, TpEeNCTaB-
HHULTBO BHM3HAYAIOTh SK BYMHEHHS B CYJOBOMY IIpOIleCi OIHI€I0 0co00r0
(IpencTaBHUKOM) Y MeXaxX HaJaHNX NOBHOBa)XEHb IOPUAWYHUX il Bif iMeHi
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mpaB 4u 000B’s3KiB [5, ¢. 112].

Bimnosigao no Cr. 26-1 3akony Ykpainu «IIpo perymoBaHHS MicTOOY-
JUBHOI ISTTBHOCTI», SIKIIO JOKYMEHTH OJIal0ThCSl 0COONCTO, 3asBHUK IIpe] siB-
Js€ TOKYMEHT, IO TMOCBiqUye Horo ocoOy BiIIIOBITHO O 3aKOHY YKpaiHH
«[Ipo €auHnii nepxaBHMKA JemorpadiyHuil peecTp Ta DOKyMEHTH, IO Tif-
TBEP/IKYIOTh TPOMAISHCTBO YKpaiHH, HOCBIAUYIOTh 0cO0y M il CliemiaTbHUMA
cTaTyc». Y pasi AKIIo 3agBHHKOM € iHO3eMels abo ocoba 6e3 TpoMajsHCTBa,
JIOKyMEHTOM, IO TTOCBiTIy€e 0cO0y TaKOTo 3asiBHUKA, € HALIOHATGHHN, AUTIIO-
MaTHYHUH Y CIIY’)KOOBWI macmopT iHo3eMis a0 IHIIMK JOKyMEHT, IO
MOCBIIUy€ 0CO0Y.

VY pa3i nonmaHHsS NOKYMEHTIB IIPEICTaBHHKOM BJIACHHMKA (CIIBBIIACHHKIB)
00’eKTa HEPYXOMOTO MaiiHa 3asBHUK JOJATKOBO TIIpeI’sIBISIE JOKYMEHT,
1110 3aCBITUY€E HOTO TTOBHOBAYKEHHSL.

JIOKyMeHT, 110 3acBiIdy€e TMOBHOBaXEHHS NMPEICTaBHUKA, BUJAHWI BiIIO-
BIIHO JI0 3aKOHO/IAaBCTBA 1HO3EMHOI IEp)KaBH, MOBHHEH OYTH Jeraii3oBaHHN
(KOHCYJIbCBKA JIETANIi3allil Y MPOCTAaBJIEHHS arloCTHII0) B YCTAHOBJICHOMY
3aKOHOJIABCTBOM TIOPSAZIKY, SIKIIO IHIIE HE BCTAHOBJICHO MDKHAPOAHUMHU
JIOTOBOpaMH YKpaiHH, 3rofia Ha OOOB’SI3KOBICTh SIKMX HajaHa BepxoBHOIO
Panoro Ykpaiau. Takuii JOKyMEHT MOBHHEH OyTH HEpEKIaieHnil Ha JepKaBHY
MOBY 13 3aCBIlME€HHSIM BIPHOCTI MepeKIiay 3 OHiel MOBH Ha iHIILY a0 Mmianucy
TIepeKIiaaya B yCTAHOBJICHOMY 3aKOHOJIABCTBOM TOPSIIKY.

Bka3zaHi HaMH acnieKTH TPEACTABHHULTBA B OJEP)KaHHI aJMiHICTPaTHBHUX
nociyr B cdepi OyJiBHHITBA, CBIYATh PO IMPOKY NATITPY MUTaHB, IO BapTi
yBaru Ta JIOCHI/DKEHHs, 3BaXAIOUYM HAa OOCAT Ta BHAOBY XapaKTEPUCTHKY
JIOCTI/DKYBaHUX HaMH MOCTyT. B ToMy w4mcii, 1 mutaHHs OyIyTh akTyaisy-
BaTHCS 3 YacOM 3aBEPIIECHHS MOBHOMACIITAOHOTO BTOPTHEHHS, KOJMH 301i7b-
IIATBCS YUCIIO I1HO3EMHUX IHBECTOpPIB B pO30YIOBY JEp)KaBH, a TaKOX
30UTBIINTH YUCIIO BIACHUKIB 3EMETb.
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CYJI SIK CYB’EKT 3ATIOBIT AHHS PEIEIUBHIN
3JIOYMHHOCTI B YKPATHI

Xaitnanekuii €. C.
KanHouoam rpuoudHux HayK, cyoos,
Ieuepcoxuil pationnuti cyo micma Kuesa
M. Kuis, Ykpaina

Bapro 3asHaumTH, O B Cy4acHid MpaBOBii JiTeparypi mpobiemi
3anobiraHds KpUMIHAJBHUX TIPABOMIOPYIICHb TIPHIUIEHO JOCTATHBRO YBaru.
BomHouac, mio cTocyeThes Cymy SIK Cy0’ekTa 3amoOiraHHS pelequBHINA
3JI0YMHHOCTI IAHOMY TIPEAMETY JOCIIIKEHHS! BITYM3HSHI BUSHI MPUILISIOTH HE
JIOCTaTHRO yBard. [IpoBeeHHMI HamMu aHali3 TO3HIIH BITUM3HIHUX BYCHHX
3 [IBOTO MPHBOAY, CTBOPHB IMIIIPYHTS HAIATH MPOIMO3UIIIIO MO0 BKIIFOUESHHS
JI0 CKJIaJI0BHX TIPABOBOTO CTATYCY CY/Y, 3aM00IraHHS PELETUBHOT 3I0YUHHOCTI.

Takwif miaxig IpyHTY€EThCS HAMH Ha TOMY, IO COLIaIBHO-TIPaBOBA CYTHICTh
3aI00DKHOT  JISUTBHOCTI Cyly YKpaiHH BiATBOPIOETBCS W KOHKPETH3YETHCS
y 3MmicTi ii QyHKUiH, sSKi XapaKTepU3YIOTh TOJOBHI HAMpPSMKH ii poOOTH
[0 BUKOHAHHIO ITOKJAJICHUX Ha Hel 3aBIaHb. OCKUIBKM TOJIOBHHUM 3aBJaHHS
CyZy € 3IIMCHEHHS MpaBOCYyIs Ta 3a0e3MeYeHHs paBa KOXHOTO HA CIIPaBEa-
JMBUI CyZ, 3aXUCT TpaB, CBOOO] 1 3aKOHHUX IHTEpPECiB OCi0, a TaKOXK PO3IILIA
CIpaB BiMOBIITHO /IO BCTAHOBJICHHX MPOLIEAYP 1 3aKOHY, MU BBaXKa€EMO, III0 TIPH
PO3IJISl  KPUMIHAJIBHOTO MPOBAKCHHS 32 BUHMHCHE OCO0OI IMOBTOPHOIO
KPUMIHAIBHOTO IPABOIIOPYIICHHS Cy/l Mac BpaxoByeaTH HOro BHJ, KBamii-
KyI04i 03HaKH, CaHIIIO 1 Cy/TUMICTb Ta COLiabHy HOBE/IKY.

Came TOMy, BpaxoBYIOUHM Ha/3BHYAiiHy BaXJIMBICTh Ta aKTYalIbHICTh
BUPIIICHHS MUTaHHS 100 3MICTy (YHKIIT Cyday y cdepi 3amobiraHss perie-
JTUBHOI 3JIOYMHHOCTI Ta TI CIHIBBIHOIICHHS 3 MPU3HAYCHHSIM MOKapaHHS
3a TIOBTOpHE KpHMiHAIbHE MPaBONOPYILIEHHS, BAPTO NpOaHATi3yBaTH ii depes
TPU3MY KPUMIHOJIOTIYHOT HAYKHL.

Tak. BiTumsHsiHa BueHa B.C. BatnpraeBa BBakae, IO «IIpH BCiH aKCHO-
MAaTHYIHOCT] TBEPKEHHS, 110 PelleIMBHA 3T0YMHHICTh —KOHCTaHTa 3JI0YMHHOCTI
3a Oymp-sIKii mgep:kaBi, Tpeba HaroJocHTH i Ha TOMy, IIO il mHpupona
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BIIPI3HAETHCS CBOEPITHICTIO, OCKUIBKH II¢ HABITH HE OKPEMHI BUJI 3IIOYMHHUX
NPOSIBIB Y CTPYKTYpi 3arajibHOI 3JI0YMHHOCTI , a CUCTEMHE YTBOPEHHS SKE
BI/liTpae,posib  KOHCTPYKTOPA, (EHOTUITY ¥ KOPENSITH KPUMIHOJIOTIYHOT
JisuibHOCT [1, €. 5].

[ami BitamsssHi ByeHi O.I'. Kon6, I.M. KonotyH, posrisaaroun KpuMiHO-
JIOTIYHY XapaKTEPUCTHKY Ta 3aMo0iraHHsA PEleNUBHOI 3OYMHHOCTI I
BHCHOBKY, 1110 «00pOTH0a 3 pereAnBHOO 3MI0YMHHICTIO B YKpaiHi SBJIIE COO0I0
OJIVIH i3 TOJIOBHHX HApPsIMiB ALSUIBHOCTI MIPABOOXOPOHHH X OPTaHiB i CyAy 010
MITPIMKH TIPaBOIIOPYAKY B CYIUIBCTBL,a TakoX 3a0e3lmedeHHs Oe3neyHnx
YMOB KUTTEAUIBHOCTI OKpeMoi B3ATOI 0COOM, CYyCHUIBCTBA Ta JEpKaBH
B miomy» [2, ¢. 519].

BapTo Takox 3a3HauMTH, 10 Y YUHHOMY KpHMiHaIEHOMY MpOLECyaTbHOMY
kozaekcy Yipainu (KIIK Vkpainu) [3] Takok Hema CreHialbHOI HOPMH, 5K
nepenbadana 6 0OOB’S30K Cyay 3armo0iraTh NpUYMHAM i yMOBaM BUMHEHHS
0c000I0 TIOBTOPHOTO KPUMIHAIBHOTO TIPABOIIOPYILIECHHS 1 pearyBaTH Ha HUX
BIAIIOBITHIM TTOJAHHSM.

Ha namty mymKy, nie moB’s3aHO 3 TO3HUINEI0 €BPOMEHCHKOTO Cyay 3 MpaB
mromuHN y crpasi «Jlaktapac mpotu Jlutem» [4] 11010 HEOOXITHOCTI CYyBOPOTO
JIOTPHMAHHS TPUHIAITY TPE3yMIIIli HEBHHYBATOCTI SK ONHI€T 31 CKIAIOBHX
BUMOT CIIPaBEIJIMBOTO CYAOBOTO po3ryimy. 3okpema, Ha nymky Cymy,
BUSIBJICHHSI TPUYMH 1 YMOB BYHMHEHHS KPHMIHAJIBHOTO IPABOIOPYILCHHS
W pearyBaHHs Ha Ii¢ BiJIIOBIJIHUM IPOLECYaJbHHM JIOKYMEHTOM — MOAAHHIM
CyIuIi JI0 OpraHy JOCYIOBOIO PO3CTiAyBaHHS ab0 MPOKYpPOPY, € JOCTATHHOIO
MIJCTaBOIO JUISl TIPUMYILIEHHS, IO I0cajoBa ocoda sika pociigyBana (akt
MOBTOPHOTO BYMHEHHS KPHMIHAJIBHOTO IIPaBOIOPYIICHHS, HE Hajana Cymay
T'PYHTOBHHX JIOKa3iB TPO Te, 1110 0c00a I1iJT Yac BiOyBaHHS TOKApaHHS B MICIISIX
HecBoOoau JIKBC Vkpainn He cTana Ha IUIIX BUIPABICHHS. A TOMY, I1e MOXe
OyTH CBOTO POy TUCKOM Ha CYJI, IKHif BHHOCHTB Bifl iIMEHi IepKaBU BUPOK.

3BHUYaiHO BITYM3HSHI BUCHI B TATy31 KPUMIHAIIBHOTO MPOIIECIAIFHOTO TIpaBa
HE 3aBXAU MATPIMYIOTh MO3UIII0 KPHMIHOJOTIB IIOAO BUSIBICHHS NPHIWHH
1 yMOBY BUMHEHHS KPUMIHAJIBHOTO TIPABOMOPYILIEHHS, @ 0COOIMBO IOBTOPHOTO,
1 pearyBaTH Ha HUX Y KpUMIHAJILHOMY MPOLIECI.

Mu 3BHYAIHO HE MIATPUMYEMO TaKy MO3MIIO MPOLECYalTiCTiB,0CKUTHKA
B IPaKTHIIi Cy/y AyXKe 4acTO BUHHUKAE MUTAHHS NPU3HAUYEHHs TIOKapaHHs 0co0i,
SIKI BYNHUIIA TTOBTOPHE KPHMIHAJIbHE MPaBOIOPYIICHHS Ta € PaHillle CyJUMOI0.
burbie Toro, 3 oLy Ha 3MiCT BUMHEHOTO KPUMIHAIBHOTO MTPABOIIOPYIIECHHS,
XapaKTePUCTHKN 0CO0M, ska HOro BUMHWIA, CYJl MOXKE HMOCHIMTH INOKapaHHS
200 3BUTPHUTH BiJl BiIOYBaHHS TOKApaHHS.

3BHYalfHO PO3BSI3aHHS JaHOI MPOOJIEMH, SIK 3a3Hada€ BITYM3HSIHMHM HAayKO-
Berb A.A. BO3HIOK MOXHA IIDIIXOM TH(EPHIIHOBAHOTO TIXOAy A0 HpH3HA-
YeHHsI y3rOHKEHOTO TOKAPaHHs, 3aJISKHO BiJ OOCTAaBHH, IO MOM SKIIYIOTh Ta
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O0STYIOTh TIOKApPaHHs, OCOOM BHHHOTO Ta pE3YJBTATIB TO3WTHBHOI IiCIS
3JI0YMHHOI MOBEMIHKHU[ 5, ¢. 802].

OTKe BUKIAQJICHE, a TAaKOXK PE3yJBTaTH IMPOBEACHOTO HAMH JOCIIHKCHHS
JIOBOJSTEH NTOUUTBHICTE 3akpimut B KoHctutymii Yxpainu (crarri 124, 125,
126) ta B 3akoni Ykpainu «IIpo cymoyctpii i craryc cyamiB» QyHKILIO Cymy
3a1mo0iraT perefrBHIA 370YMHHOCTI B YKpaiHi IUIIXOM BHHECEHHSI OKPEMOI
YXBaJH.
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ICTOPUYHUAI PO3BUTOK KOJIBIMHUX HOPM
ITPABA BJIACHOCTI

XiBa Cyaran
3000y6ay mpemvo2o (0C8iMHbO-HAYKOBO20) Pi6HS BUWOT OC8IMU
Kagpedpu yusinbHO-npasosux OUCYUNIIH Ma CMaAmuCmuKu,
Midchapoornuil eymanimapHuil yHisepcumem
m. Odeca, Yrpaina

[IpaBo BIACHOCTI € KIIFOUOBOIO KATEropi€i0 MUBUIHHOTO TIpaBa, a B MDK-
HapoxHoMy mpuBatHOMY mpaBi (MIIIT) BoHo HaOyBae OCOONMBOTO 3HAYCHHS
4yepe3 TPAaHCKOPIOHHUH XapakTep BimHocHH. Komi3iliHi HOpMH, 10 BU3HAYAIOTH
3aCTOCOBHE IIPaBO JIO BIIHOCHH BJACHOCTI 3 1HO3EMHHM €JIEeMEHTOM,
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(hopMyBaMcst CTONITTSMY TiJl BIUIMBOM IPABOBUX, €KOHOMIYHHX 1 COLUAIBHUX
(akropiB. Ll crarTs aHamilye eranmu PO3BUTKY KONI3IMHMX HOpM IIpaBa
BJIACHOCTI, X BIUMB Ha cydacae MIIIT Ta ocoOmMBOCTI 3aCTOCYBaHHS B YKpaiHi.
dopMyBaHHs KOMI3IHHUX HOPM IIpaBa BIACHOCTI PO3MOYATIOCS B CEPEIHBO-
BiUHiIf €Bpomi, KONM TOProBeJbHI 3B’SI3KM BHMarajiyd BHpILOIEHHS CIIOpPiB
i3 iHo3emMHMM enemeHToM. Y XIII-XIV cromitrsix B Itanii 3apomwmmacst Teopist
CTaTyTiB, sAKa crana ocHoBoro MIIIIL. Itamiiicekmii topuct bapromyc me Cacco-
thepparo (1313—1357) po3pi3HAB cTaTyTH peanbHi (statuta realia) s pedoBoro
mpaBa Ta TepcoHadbHI (statuta personalia) mIf OCOOMCTHX BiJHOCHH.
Jis HepyxoMoro MaiiHa 3acTocoByBaBcs mpuHIMI lex rei sitae (3akoH miciis
PpO3TalyBaHHs peui), IKHil CTaB OCHOBOIO PETYIIIOBAaHHS NpaBa BIacHOCTi [1].

Lle#i npuHIMIT IPYHTYBABCsl Ha TEPUTOPiaIbHIN MPUB’S3Mi: IPAaBO BIACHOCTI
Ha HEPYXOMICTh BH3HAYaJIOCS 3aKOHOM KpaiHHW, ¢ MalHO po3TamoBaHe. J{is
pyxoMoro MaiiHa wyacrinre BukopuctoByBanacs lex domicilii (3akon wicis
MPOXXMBAHHS BIIACHWKA), IO BifoOpakaio ioro MoOuTBHICT. Sk 3a3Hadae
Hatici y mpami «The Conflict of Laws», mi npuammmm Oymu cnpoboro
crcTeMaTu3allii B yMoBax peoqaibpHOi po3apodireHocTi [1].

Y XVI-XVII cromitrsx, i3 ¢opMyBaHHSIM HAIIOHATGHUX JEpKaB,
KOJIi3iHI HOpMH Todanu HaOyBatH 4iTkocTi. Y ®panmii Kogexke Hamomeona
(1804) zakpimmB lex rei sitae mist HepyxXOMOCTi, BIUIMHYBIIN HA KOHTHHCH-
tanbHy €Bpory. Yibpix ['yoep y tpaktari «De conflictu legum» (1684)
3alPOIIOHYBAB PO3MEKYBAHHS IIpaBa BIACHOCTI 3aJI€KHO Bil THITy MaiHa Ta
Mmicisg Horo 3HaxopkeHHs [2]. YV BenmukoOpuTaHii, e JOMiHyBaJO 3arajbHe
TPABO, CYIU CIUPAITICS Ha TPEIIEICHTH, [0 YCKIIIHIOBAIO yHi(iKarrio [1].

Jns pyxoMmoro MaifHa, sike TepeMilyBajJocsi depe3 KOPIOHH, BHHHKIN
aIbTepHATUBHI TpuB’si3kM, sK-0T leX loci actus (3akoH Miclsi BUMHEHHS
npaBounHy). Lle BimoOpakamo 3pOoCTaHHS TOPTiBIi Ta MOTPedy B THYYKIIIHAX
HOpMax.

Y XIX cromitri riofamizamiss Ta IHIyCTpiami3amis MOCIIIA TOTpPeOy
B yHidikamii KomizifiHux HOpM. Y el mepiom mpuHmmm lex rei sitae mus
HepyxoMocTi Ta koMmbiHarist lex domicilii i lex originis (3akoH Miciist moxos-
KEHHA MaifHa) i1 pyXOMOoro MaifHa craym crtagapramu [1]. Ha mouartky
XX CTOJITTS 3’SIBUITHCSI MIDKHAPOJIHI IOTOBOPH, HANPHUKIIAL, |'aa3bka KOHBEHILis
1955 poky mpo mpaBo, 3aCTOCOBHE [0 MDKHapOJHOTO IPOAAKY TOBApiB,
sIKa BPETYJIIOBaJIa OKPEMi acTieKTH IpaBa BJIacHOCTi [3].

B Vkpaini, sixka B XIX cromitri BXoamna jo ckiamy Pociiicekoi immepii,
KOJIi3iitHI HOopMmu 3anmmanucs ¢parmenrapaumu. Ilicns 1991 poky VYkpaina
nouana ¢opmysaru BiacHe MIIII, 3okpema uepe3 3akoH «IIpo MixHapomHe
MpHUBaTHE MPaBoy, sikuit 3akpimus lex rei sitae ast Hepyxomocri Ta lex loci actus
JUIS pyXOMOro MaiiHa [4].

VY npyriii momoBuHI XX CTOMTTS Tiobaimi3amis mpu3Bena 10 yHigikamil
komiziianx HopM. Komeenmis OOH mpo moroBopu MiKHApOTHOI KyTIiBIIi-
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npopaxy ToBapiB 1980 poxy (CISG) BcraHOBMIIa NpaBWia MIONO IIEPEXOTY
npaBa BJIACHOCTI B TOPTiBJI, 3aJIMIIMBIIN MPOCTIp JUIsl HAIIOHAJIBGHOTO IpaBa
[5]. V €C Pernamentn Pum I (2008) i Bproccens 1 bis (2012) yrounmmm
3aCTOCYBaHHS KOJI31HHUX HOPM J0 PEIOBHUX IIPaB [6].

INosBa 1dpoBHX aKTHWBIB TOCTAaBWJIA HOBI BHUKIUKA. pamuiiiiHi
npuB’si3ky, sk lex rei sitae, BusBHIMCS MeHII eEeKTHBHUMHU JUIS HeMatepi-
ampHAUX 00’€ekTiB. B Ykpaini, mompu nporpec y MIIIL, perymroBaHHS mu(ppoBUX
aKTHBIB 3aJMIIacThcss HemocTaTHIM [4]. YV korTekcti BiftHEM (3 2014 poky)
BUHHKIN TIPOOIEMH 3aXWUCTy ITpaBa BIACHOCTI HA OKYIIOBAaHMX TEPUTOPISX,
110 OTPeOye amanTallii KoMi3iiiHUX HOPM.

KosiziiiHi HOPpMH TpaBa BJIACHOCTI EBOJIOIIOHYBAIX BiJ CEPeIHBOBIYHOI
Teopil CTaTyTiB [0 Cy4YacHHX MDKHApOAHMX CTaHmapTiB. Lex rei sitae
3aJIMIIAETHCS. OCHOBOIO JUII HEPYXOMOCTI, ajle Ul PyXOMOro MaiiHa Ta
IM(pPOBUX AKTUBIB MOTPiOHI HOBI mimxoau. B YkpaiHi HeoOXimHO BIOCKO-
HAJINTH 3aKOHOJIAaBCTBO, TAPMOHI3yBaBIIN #oro 3 Hopmamu €C i BpaxyBaBIIN
CyJacHI BHKJIMKH, TaKi SIK 3aXHCT BIIACHOCTI B YMOBaX BIMHH Ta peryJrOBaHHS
(POBHUX aKTHBIB.
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MEJIIAIIA TA i AJATITAIISA JIO YMOB BOEHHOI'O CTAHY
B YKPATHI

Xumetik M. A.
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cmapwuti 6uknaoay Kagheopu npasa ma eKkoHoMiko-ghiHancosoi besnexi,
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M. Jlyyvk, Yrpaina

Mepiamist SIK ajgbTepHaTHBHUI CIIOCIO BpETyJIOBAaHHS CIOpiB HaOyBae
0cO0MMBOI  aKTyaJbHOCTI B yMOBax 30pOMHOTO KOHQUIKTY, IO TPHUBAE
Ha Tepuropii YkpaiHu. BiliHa crnpuuvHWia He nuIIe TIHMOOKI 3pYIICHHS
B CYyCHUIBCTBI, a M akTWBi3yBajla TOTpPeOy Yy BiOHOBICHHI KOMYHIKAIii
Ta BHPIMICHHI MDKOCOOMCTICHUX, TPYAOBHX Ta MAifHOBUX CIIOPiB y HEHACHIIb-
HHIBKHA croci0. B ymMoBax mnepeBaHTaXeHOI Ta YacTKOBO Mapaii3oBaHOI
CHCTEMH MPABOCYAIS BIPOBA/HKEHHS Ta a[lanTallisl MPoLeLyp Memialii 10 yMOB
CBOTOJICHHS € OTHUM 3 JI€BUX HAIPSIMKIB 3MEHIIICHHS COLIaIbHOI HAIIPYTH, IIIO
Yy CBOIO Yepry MO)Ke CIIyIyBaTH e(peKTHBHHM MEXaHI3MOM peaizalii e
CTaJIOro PO3BUTKY YKpaiHH, cepesl sIKMX IpOBiJHE Miclie 3aiiMae «o0y/oBa
MHPOJIFOOHOTO 1 BIJKPHTOTO CYCHUILCTBA B IHTEpECaxX CTAIOr0 PO3BUTKY,
3a0€3MeUYeHHs TOCTYIy A0 MPABOCYIUIA U BCIX 1 CTBOPEHHS €(PEKTHBHUX,
TI3BITHUX Ta 3aCHOBAHMX Ha IIMPOKIH yJacTi IHCTHTYMLIH Ha BCIX piBHIX» [1].

3 movaTkoM ITOBHOMACIITaOHOI BifHM YKpaiHa 3ilITOBXHYJNACS 3 DPI3KHM
3pOCTaHHAM KUIBKOCTI MI>KOCOOMCTICHHX, TPY/IOBHX, MaifHOBHX Ta CIMEHHHX
KOH(JTIKTIB, $Ki, BPaXOBYIOUHM 3yMOBJEHE OO0 €KTHBHUMH TPUINHAMH
00Me)KeHHS TIpaBa Ha CYIOBUI 3aXUCT I 3HAYHOI KUTBKOCTI JKUTEITB YKpaiHu,
JOCHTh YacTO HEMOXKITMBO a00 BKpail TSHKKO BUPILIMTH TPAIULIHHAM CYIOBHM
cocoboMm. Y BimmoBims Ha 30poifHy arpecifo KpaiHH-Cyciga IMpOTH HAIIoi
nepkasu [Ipesumentom VYipainm Oymo BumaHo Yka3z Ne 64/2022, sxum
3aMpOBaKEHO BOEHHUI CTaH [2], 0COONMBICTD SIKOTO TIOJISIrae y TOMY, IO i
yac Horo Xii 3a3HaIOTh CYTTEBHX 3MiH yci cepu CYCHUIBHOTO KUTTS, aJhKe
B YMOBaX BOEHHOIO CTaHy aKTHMBI3YIOTbCS IHIII NPaBOBI MeXaHi3MH,
HDK y MHUpHMH 4Yac, i BCTAHOBJIIOIOTHCSI TIEBHI OOMEXEHHS JUISl TPOMAJSH Ta
Cy0’eKTiB rocromaproBaHHs. | xoua, BIiAMOBIMHO g0 crarti 64 KoHcTuTyii
VYkpainu, npaBo Oyab-SKMMH He 3a00pOHEHHMH 3aKOHOM 3ac00aMy 3aXHIIaTh
CBOI TpaBa i cBOOOAW BiJ MOPYIICHB i MPOTHUIPABHUX MOCATaHh HE 0OMEXY-
€THCSI HaBiTh B yMOBaX BOEHHOTO ab0 HaI3BHYAHHOTO CTaHy [3], peamizaris
npaBa HA CYIOBHH 3aXUCT B CBHOTOAHINIHIX peallisX 3HAYHO YCKIIaJHEHA.
3a Takux 0OCTaBMH HEOOXiTHOIO aNbTEPHATHBHOIO CYJOBOMY IIPOIIECY MOXYTh
CTaTH T03aCyJOBi CIOCOOM BPETYMIOBaHHS KOH(IIIKTIB, 30KpeMa, OHIIAKH-
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Meqiaiis. BpaxoBytounm pyiiHyBaHHS CylOBOI iH(pPacTpyKTypH, HepeBaHTa-
JKEHHSl CyJiB, TPHBAJII CTPOKHM PpO3IVIAAY CIpaB, BUMYILIECHE MEpeMillleHHS
HACCIICHHS, OHJIAH-MeNiallisl 3/aTHa 3a0e3NeYUTH IIBUKI, KOH(IICHIIHI
Ta THYYKi MEXaHi3MH BUPIIICHHS CIIOPIiB HABITH 32 YMOBH IepeOyBaHHS CTOPIH
Ha 3HaYHIN BiICTaHi MiX cO00t0 a0 B pi3HHUX KpaiHaX.

VY 3akoni Ykpaiam «IIpo memiamito» Bix 16.11.2021 poxy BHCBiTIEHO
MOHATTS, TOPSAAOK, YMOBM TIPOBENCHHS Mefialii, mpaBa Ta 0OOB’SI3KU
MemiaTopiB, a TaKOXX IHIII 3aralbHi TWTaHHA IHOAO IIi€i TpouexypH
M03aCyIOBOTO BperyimoBaHHS KOH(MmIKTIB. OHmaiiH-mMeniamis sK Pi3HOBUJ
MeJjalii OKpeMO Ha 3aKOHOJIABUOMY piBHI HE pO3IIIIAETBCS, TOMY <SIK
BIINOBI/Ib Ha Ti BUKJIMKH, 1[I0 MOCTAIOTh Y INOJCHHIN AISUTBHOCTI Memiatopa y
3B’A3Ky 3 IOSIBOIO HOBHMX OOCTaBHH, PI3HOMAHITHICTIO >KHTTEBUX CHUTYaIlii,
BiJICYTHICTIO pO3pO0JIEHOTO PEryJIIOBaHHS Ha 3aKOHO/IaBYOMY PIBHI ... 3 METOIO
HaJlaHHs ONopH Juisl Oe3reyHoi npodeciiHoi MemiariiHol MpakTUKWy mpode-
CIIfHOIO CHUTFHOTOIO MefiaTopiB Ykpainu Oymm ctBopeHi PexomeHmamii mis
MeiaTopiB MO0 IMiATOTOBKYU Ta MPOBEACHHS OHJIAH-MeIiallii, Y SKUX OHJIAiH-
Meiallisi BU3HAUCHA SIK «CIIOCciO BUPIMICHHS CIIOPIB MK CTOPOHaMH KOH(ITIKTY
3a JIOTIOMOTOIO0 TPEThOi HEHTpaIbHOI CTOPOHM — MeZiaTopa, CHpsIMOBaHHWI Ha
MOMIYK PpIllleHb, IO BiZOOPaKalOTh IHTEPECH KOXKHOI CTOPOHH, B IIPOIIECi
MIPOBE/ICHHS IIEPETOBOPIB Y OHJIAHH-PEXUMI 3 BUKOPHUCTAHHSIM iH(popMaIiiiHo-
komyHikauiitnux TexHonoriii (IKT) mucranmiiinoi cMHXpoHHOI (OAHOYACHOT)
Ta/4M aCMHXPOHHOI (HeoaHoudacHoi) KomyHikauii» [4]. Bapro 3ayBakurH, 1110
BKa3aHi peKOMEH/allil OyJId CTBOPEHI, HacamIiepea, y BIANOBIIs HA BHKIMKA
nmaHaemii  koponaBipycy COVID-19, ane € MUIKOM aKTyaIbHUMH JUIS
MPaKTHYHOT'O 3aCTOCYBAHHS 1 B YMOBaxX MPaBOBOTO PEKMMY BOEHHOTO CTaHYy.

VY YoMy X MOJISraloTh OCOOJIMBOCTI OHJAMH-Memialii Ta ii mepeBar,
SKi HacamIiepen, MOXyTh OyTH KOPHCHHMH UL BPET'YJIIOBaHHS CIIOPIB y CHO-
TOAHIIIHIX peanisx? BiTbIIicTh HAYKOBIIB Ta MeEIiaTOpIB-IIPAKTHKIB aKIICH-
TYIOTh yBary Ha TaKMX MO3WTUBHHX CTOPOHAX Ili€i NPUMHUPHOI MPOLECAYPH:
1) noctymHicTh; 2) KOPOTKHIA CTPOK PO3B’SI3aHHs THTAHHS; 3) HIDKYA, HDK
y CYJI0BOTO TIPOIIECY, BAPTICTH; 4) KOH(DIACHIIMHICTS Ta IPUBATHICTS [3, c. 385];
5) 3aoIa/pKeHHsT Yacy Ta BUTpPAT Ha TOi3AKy [6, c. 158]; 6) BimbHuit BHOIp
JIOKaIlii KO)KHAM YYaCHHKOM Mefiallii; 7) BCi yY4acHHKHM 3HaXOAATHCS B MiCIIi
Ta OOCTaHOBII, W0 € Uil HUX HaWOUThII KOM(MOPTHUMH Ta 3PYYHHMH;
8) He BUTpavarOThCS pecypc (YacoBi, (iHaHCOBI, (i3nMyHi) HA TEpeMilllCHHS
JI0 Y3rO/DKEHOI, €JMHOI JUISl BCIX CTOpIH JIOKAIi Ui 3ycTpidi Biu-Ha-Bid;
9) pisuyHa AUCTAHINS MK CTOPOHAMH MOXKEe OyTH IONATKOBUM (PAKTOPOM
Oe3MeKH i1 9ac Meiallii Ta CIprsATH BperyIIoBaHHIO KOHQIIKTY; 10) cTopoHH
MAarOTh MOJKITHBICTH JIOJJATKOBO KOH(IICHITIHHO a00 BiIKPUTO TO3HAYHUTH CBIl
cTaH Ta/ab0 3aImIT MUITIXOM JONHCY B YaT 0COOMCTO MemiaTopy [4] Ta iH.

Pazom 3 THM, OHmaiH-Menmiamisi He MO)KE€ BHCTYNATH YHIBEpCATHHUM
croco0OM BpeTyITIOBaHHS KOH(IIIKTIB Ha BiICTaHI, OCKUTBKH il €(heKTUBHICTD Ta
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PE3yJIBTaTUBHICTD 3aJIEKUThH BiJl MEBHUX 00 €KTHBHHX Ta Cy0 €KTHBHMX (bax-
TOpIB, cepel SKMX HaWOUIbII BaXIMBUMHU €: 1) ToTpeda y 0IaTKOBOMY
Y3TO/DKEHH] CIIOCOOIB  YKJIQJIEHHS JIOTOBOPY IIpO  TPOBEACHHS —Meiarii
Ta (hikcaril pe3ysbTaTiB 3yCTpidi Mmij yac oHaiH-memianii [6, ¢. 159]; 2) Bucoka
3aJIeKHICTD SKOCTI CIIUIKYBAaHHSI BiJl HA(POBOI TPaMOTHOCT] YYaCHHUKIB Meiartii,
SIKOCTI 3B’SI3KYy Ta CIIPOMOXKHOCTI TEXHIYHMX 3ac00iB KOMYyHIKaIii, SKOCTi
OCBITJIICHHS; 3) OHJIAaHH-KOMYHIKAIlisl MOTpeOye TOCHICHOTO BHKOPHCTAHHS
MICUXOJIOTIYHAX, IHTENEKTyalbHHX Ta (IBUYHMX PECypCiB  YYaCHHKIB;
4) miABMINEHWI PH3WK TTIOMUJIKOBOI IHTEpIIpeTalii aili cTopiH Ta/abo O,
OB’ SI3aHKX 3 TEXHIYHUMH aCTIeKTaMK KOMYHIKaIlii [4] Ta iH.

OKpiM TOro, HaJ3BHYAiHO BAarOMHM HEJOJNIKOM, SIKMH MOXE CYTTEBO
BIUIMHYTH Ha Pe3yJIbTaTH OHJIAWH-Mesiallii, BBAKA€TbCS OOMEKEHHS MOXKIIU-
BOCTI <OKMUBOTO» CIIUIKYBaHHs MeZAiaTopa 3i cTOpOHaMK KOH(QIIIKTY, 10 MOXe
MEPEIIKOKATH TIO0Y/IOB1 IOBIPJIMBHX BITHOCHH MiXK YYaCHHKAMHU MEIialliiHIX
cecilf, YCKIIamHIOBaTH IS MeJiaTopa 3YATYBaHHS HEBEpOAbHOI TOBEIiHKH,
PoOOTY 3 EMOLISIMU Ta pearyBaHHs B PESKHUMI PEabHOTO Yacy Ha IPOLIEC.

BesymoBHO, Memiariisi B yMOBaxX BIfHM — HE JIMINC TIPABOBUIl IHCTPYMEHT,
a ® 3acid coLiaJbHOTO O37OPOBJICHHS. I BIPOBA/DKEHHS Ta afamTarlis
JI0 BUKJIMKIB BOEHHOTO 4Yacy € CTPATeridyHO BXKIMBHM U1 CTAJIOTO PO3BUTKY
mpaBoBOi cucTeMu Ykpainu. [Ipote, mpoBeneHHs Meniamnii B OHaiH-(popmaTi
BUMarae OUIbII IPYHTOBHOI MiJIFOTOBKM Ta YBa)KHOT'O BpaxyBaHHs SIK IepeBar,
TaK 1 HENOJMIKIB Takoro miaxoxy. Lle ocoOsiBo akTyansHO B Cy4acHHX YMOBaXx,
KOJM Me/iaTop IOBUHEH BMITH €(EKTHBHO B3aEMOJIATH 3 YYaCHHKAMHU
MEIaIliifHOTO TIPOIECY B CHUTYAIlisIX CTpecy, (i3MIHOi 3arpo3u Ta ICHXOJO-
T1YHOI TPaBMH.
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IOPUJIAYHI OCOFBM SIK CYB'€KTHU IPUBATHUX BIITHOCHH:
IMPOBJIEMH ITIPABOBOI'O CTAHOBHUIIIA TA HISIXU
IX BUPILLIEHHSI

Hlepouna B. C.
O0OKMOp OPUOUHHUX HAYK, npoghecop,
akademix Hayionanonoi akademii npasosux nayx Yxpainu,
npoghecop kapedpu exoHOMIUHO20 NPaA8a Mma eKOHOMIYHO20 CYOOUUHCMEA,
Hasuanvno-nayxosuii incmumym npasa
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca [llesuenxa
M. Kuis, Yxpaina

3apeectpoBanuii 'y BepxoBHiii Pani Vkpaimm mpoekr 3akoHy Ykpainu
«[Ipo BHecemHs 3miH 1o LluBimpHOTO KOAEKCY VYKpaiHM y 3B’S3Ky i3
OHOBJICHHSIM (peKoaudikalli€ro) nonoxeHb KHATK nepiroi» (peectp. Ne 14056)
[1] (mami — IIpoekT) MicTHTh YMMAajO HOBHX IOJIOXKEHb, SIKi Ha JTyMKy HOTO
PO3pOOHKKIB, MAarOTh CYTTEBO MOJIMIIUTH PiBEHb IPABOBOTO PETYIIOBAHHSA
NPUBaTHUX BIJHOCHH B YKpaiHi, HAOJIM3MBIIK HOro /10 mpaBa €Bponeiicbkoro
Co1o3y Ta 3aKOHOJIABCTBA EBPOIEHCHKIUX IEPAKaB.

Be3ymoBHO, Bci 11l HOBenu [IpoexTy 1ie MaroTh OyTH MPEIMETOM IIHPOKOTO
OOTOBOpEeHHS 1 AWCKYCIH HAayKOBIIB Ta NPAKTHKIB, BKIIOYAIOUM T'POMaJICHKE
obroBopenHss Ha odiuiiiHomy caiiti BepxoBHoi Pamm VYkpainu, ane Bixe
ChOTO/HI ITicisl O3HaHoMiIeHHS 3 [IpOeKTOM 100 HM3KM HOTo MOJIOXKEHb
MOYKHA 3pOOUTH TICBHI 3ayBasKCHHSL.

IMepemyciM, i3 BTpaTol0 YMHHOCTI [ OCIIOAApCHKMM KOZIEKCOM YKpaiHn
(mami- 'K VYkpainm), a B Hemagekomy MaiOyTHpOMY (28 ceprsa 2028 p.)
1 3aBEpIICHHSAM MEPEXiTHOrO Tepiody, BCTAHOBIEHOTO 3aKOHOM YKpaiHH
«[Ipo 0COONMMBOCTI pEryarOBaHHA IiSUTBHOCTI IOPUAMYHHAX OCI0 OKpeMHX
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opraHizaliiiHo-TipaBoBuX (OpM y TepexiIHui mepioJ Ta 00 €JHaHb IOpH-
JuaHEX 0cio» [2] (mami — 3akoH 4196), mocTae MUTAHHS MO0 Y3TOKEHHS
TMOJIOXKEHb YMHHHMX HOPMATHBHO-TIPABOBHMX aKTIB TOCIO/IaPCBKOTO 3aKOHO-
JTABCTBAa IIONO CYO'€KTIB TOCIIOJAPIOBAaHHSA, y TOMY YHCII IiAMIPHUEMCTB,
3 MPOMO3ULISMH IIOAO YHOPMYBAaHHS IIPAaBOBOTO CTAHOBHILA FOPUIMYHOT
ocobwu, emiternmH B [Tigpo3aini 2 «Opuamara ocobay» Pozminy 11 «Cy0’exTm»
IIpoekry.

Taxk, 4. 1 cr. 83 IIpoekTty nependavae iCHyBaHHS JIHIIIE BOX OpraHi3amiiiHo-
MpaBoOBHX (hOpM IOPUANYHHUX OCi0 IPHBATHOTO NpaBa — TOBAPHUCTB Ta YCTAHOB.
Taka nosuiis inimiatopiB IIpoekty, 3 omHOro OOKY, BHAAETHCS IIJIKOM
JIOTIYHOIO y pa3i SIKIIO WIEeThCs MPO BIIMOBY BKIIOYMTH A0 [IpoekTy crarri,
SKAMA O BH3HA4YalOCs TPaBOBE CTAHOBHINE JEpP)KaBHHUX, KOMYHaJIbHHX
MAIpUeMCTB  (KOMEpIIHHNX, HEKOMEpUiHUX, CIUIBHUX KOMYHAJIBHHX)
Ta MiIPUEMCTB, CTBOPeHHX ABTOHOMHOIO PeciryOmikoro Kpum, siki L{uBinbHuMiA
komeke VYkpainm (mami — LK VYkpaiHm) 1o BHeceHHA 3MiH 10 oro
crarteit 167-169 3akoHoM 4196 BI3HABAaB FOPHIMYHAMA O0COOAMH ITyOIIITHOTO
TpaBa, i SKi MiCiI BHECEHHS 3a3HAUCHUX 3MiH 1 BTpat unHHOCTI ['K Ykpainn
OIMHUIINCS B HEBU3HAYEHOMY CTaTYCl.

[IpoGrema HEBH3HAYEHOCTI MPABOBOTO CTAHOBHIINA IHX CYO'€KTIB TOCIIONA-
PIOBaHHA YCKJIQIHIOEThCA IIe i M, mo cT. 14 3akony 4196 He mepenbadae
00O0B’SI3KOBOTO  TIEPETBOPEHHSI ACPKABHUX HEKOMEPUIHHMX IMiANPHEMCTB
B aKI[IOHEPHE TOBAPHCTBO YK TOBAPHCTBO 3 0OMEIKEHOIO BiIIOBIIATBHICTIO.

Kpim Toro, 3rigao 3 m. 1 4. 1 cr. 11° 3axony Vipainn «IIpo ympapmiHms
00’exTamu JepkaBHoi BiiacHOCT [3] Kabiner MiHicTpiB YKpaiHu 3aTBEpIKye
[MoniTuKy nepkaBHOI BJIACHOCTI, IO BM3HAYA€ 3arayibHi MPUHIMIHN, 30KpeMa
II0JI0 TaKOTO IHTAHHS, K «OOIPYHTYBaHHS Ta IIiTi 3aJIMIICHHS y JieprKaBHid
BJIACHOCT] JNIep’KaBHUX YHITApHUX IIINPUEMCTB... 3 METOI0 3a0e3NcUeHHS
HAaIlIOHAJIFHIX €KOHOMIYHMX iHTepeciB». [[poMy muTaHHIO MpUCBSIeHO Po3min
II Tlomitukwm nmep>kaBHOI BIIACHOCTI, 3aTBEPMKEHOI MOCTaHOBOIO KabiHery
MinictpiB Ykpainau [4].

Jlonamo, o a63. 2 4. 1 cr. 9% 3akony Yipainn «IIpo ynpasiaas 06’ exTamu
JICPYKAaBHOI BJIACHOCTI» BCTaHOBIIOE, IO JIEpXKaBHI YHITapHI MiAIPHEMCTBA
(DYHKIIOHYIOTH SIK JIepKaBHI KOMEpLIiHI MiqIpUeMCTBa, JepiKaBHI HEKOMeEp-
IifHI TianpueMcTBa a00 Ka3eHHI IMIANPUEMCTBA, a OCOOJMBOCTI TXHBOT
NISTIGHOCTI BCTAHOBJIEH] BIIIOBIIHO CT.CT. 93, 9%1a 9° 3a3HaueHoro 3aKoHy.

TakuM YMHOM, 3aKOHOJABCTBOM JIOIYCKA€ThCS ICHYBAaHHS JIEpPYKaBHUX
VHITapHUX MIINIPUEMCTB IIOHAHMEHINE NPOTSATOM I SITUPIYHOTO Tepioxy Jii
[omiTrky nep:kaBHOI BIACHOCTI.

BukianeHe 3HAYHOO MIPOIO CTOCYEThCS 1 KOMYHAIBHUX MiANPHEMCTB Ta
CITITBHAX KOMYHAJIPHHX ITiPHEMCTB, 000B’I3KOBE MIEPETBOPEHHS SIKHX, HOMPH
3a00pOHY CTBOPIOBATH HOBI MIANPHEMCTBA, 3aCHOBaHI Ha KOMYHAJBHIH
BJAaCHOCTI (U0 MOXKHA KBami(iKyBaTH K BTPYYaHHS B TIOBHOBaKCHHS
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BJIACHUKA — TEPUTOpIaJIbHOI IPOMajH), B TOCIIOJAPChKI TOBAPHCTBA 3aKOHOM
4196 x04 1 JOMyCKaeThCs, MpOTe MpsAMO He rependadeHo. [Ipore mpasose
CTAQHOBHIIE MiJIIPUEMCTB, 3aCHOBAaHNUX Ha KOMYHAIBHIH BJIAacHOCTI, B 3aKoHi
VYxpainu «IIpo MicuieBe caMoBpsiIyBaHHsS B YKpaiHD» HiTKO (K Lie MaJlo Micre
B 'K Ykpainn) He BU3HaueHO, a TOMY NMOTPeOye BiAOBIIHOTO BPETyTIOBAHHS.

3a3Ha4MMO TaKOX, IO TM03a yBaroto B IIpoeKTi 3aimimmiacs Taka CIIemH-
(hiuHa opranizamiiiHO-TIpaBoBa (opMa MPUBATHOI FOPUANIHOI OCOOH, SKOIO €
thepmepcrke rocmogapctBo (OI). 3a cBoiME 0COOIMBOCTAMH, IO CTOCYIOTBCS
cTBOpeHHs Ta ymnpapiiHHs @I, #ioro cy0’e€KTHOTO CKIIamy, IPaBOBOTO PEXUMY
Mmaiina ®DI' Tomio, el cy0’eKT rocroiapioBaHHsI «HE BIHCYETHCS» B MOHATTS
HI MANPHEMHHIIBKOTO TOBAPHCTBA, Hi MiANPHEMHHIBKOTO KOOIIEPATUBY, II0JI0
AKuX Hnerbest B [IpoexTi, a ToMy Takox HoTpeOye CreialbHOro 3aKOHOIaBuO0ro
BU3HAUYEHHS HOTO ITPABOBOTO CTAHOBUIIIA.

[Minpo3ain 2 [IpoekTy MIiCTUTH HU3KY HEB/AJIMX, Ha HAII TIOTVIS], BU3HAYCHb
TIOHSTH, KOHCTPYKIIIH Ta TEPMiHIB.

Tax, B [IpoeKTi 3aJTHIIMIOCS BUSHAYCHHS HOHSTTS TOBAPUCTBA, SIKE € B 4. 2
ct. 83 ynanoro LIK YKpaiHu, sk oprasizaiii, CTBOPEHOI IIIIXOM 00’ €THAHHS
oci6 (yJacHHUKIB), SIKi MAlOTh MPABO y4acTi Y IbOMY TOBAapuCTBi. lIpu mpomy
mpo o0’eHAHHA MaifHa YM B3arayi Ipo HasBHICTh MaifHa y TOBapHCTBA MOBa
He ¥izie, Tofi SIK CHeliaibHi 3aKOHH PO TOCTIONAPCHKI TOBApHCTBA (Y TOMY YHCIi
MpO aKINOHEePHI, 3 OOMEXCHOI Ta IOJATKOBOIO BiMOBIAAIBHICTIO) mependa-
YalOTh CTBOPEHHS CTATYTHOTO (CKJIAZEHOI0) KaIliTaiay, pO3MIp sSIKOTO 3a3Ha-
YaeThCs B €AMHOMY JEP)KaBHOMY PEECTPI.

Ha Ham morsiz, 3a Takoro BH3HA4YEHHS MOHATTSI TOBapHCTBAa BOHO Majio
YUM BIIPI3HAETHCS Bijl TPOMAJICBKOTO (JOPMYBAHHS.

Hecnpuitnsarrs po3poOHukamu [Ipoekty TepMmiHy «rocromapchKi ToBa-
PHCTBa» TIPHUBENO [0 HOSBH HOBOTO IS [IMBLTICTHKY TEPMiHY «KOPIIOPATHBHE
TOBApPUCTBOY, HAYEOTO TOBAPHUCTBO MOKE OyTH YHITAPHAM YTBOPECHHSIM (HABITH
y pa3i CTBOpSHHsI TOBapUCTBA OIHIEI0 O0COOOI0 BOHO BH3HAETHCS YTBOPCHHSAM
KOPIOPAaTUBHOIO THUITY), & JOTIOBHEHHS HA3BU KOOIEPATUBY 3aMiCTh XapakTe-
PHUCTHKH HOTO THIIB (BUPOOHWYMIA, 0OCITyTOBYIOUHH, CIIOKHUBYHMIT) Ta OKPEMOTO
BUIY (CUTHCHKOTOCIIONAPCHKUI 13 3a3HAYCHHSIM BUJY [isUIBHOCTI) CJIIOBOM
«IIIIPUEMHUIIBKUIA» [1a€ TIJACTaBH Ul BHUCHOBKY LIOJO ICHYBaHHs, KpiM
MIIPHUEMHHUIIBKIX, 1€ ¥ HEMIAMPUEMHHUIBKAX KOOTICPATHBIB.

Un BpaxoBye 3arpoNOHOBAHA €IMHA JUIS BCIX THITIB Ta BUAIB KOONEPATHBIB
Ha3Ba «IIIINPHEMHUIIBKUIDY OCOOJIMBOCTI €KOHOMIYHOI JisUTBHOCTI TOTO a0o
IHIIIOTO KOOTIEPATUBY Ta HOTo MiCIie cepell Cy0'€KTiB roCIoIaprOBaHHs?

OT TUIBKH HEBIOMO, 3 SIKOK0 METOIO IIPOTIOHYIOTHCS BCI Ili HOBOBBE/ICHHS:
YA JUI1  COpOIICHHS Ha3B OpraHi3alifHO-TIpaBOBHX (OPM NPHBATHHX
IOPUANYHIX OCIO, UM A7 CTBOPEHHS MIATPYHTS Vsl HAYKOBHUX JOCTIHKEHDb Ta
HAIMCaHHS FCePTaIlii?
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CBoro yacy HpeACTaBHUKY IMBUTICTHYHOI HayKH KpuTHKyBai 'K Ykpainu
3a Te, IO BiH JyOJIIO€ TOJOXKEHHS HOPMAaTHBHO-TIPABOBHMX aKTiB ITOTOYHOTO
3aKOHOJABCTBA. A 10 MU Oaunmo B I'maBi 8 IIpoekty? Ilaparpag 1 «Koprmo-
paTHBHI TOBapHCTBa» BMIIIIy€ CTATTi PO 3arajbHi ITOJOKEHHS Ta TPO OKpeMi
BU/IM TOBapHUCTB (3aranoM Ot 50 crarTeit), a maparpad 2 «[linmpreMHATIBKIH
KoormepatuB» — 13 crarTedd, omHAK Hi OZHI, Hi IHII CTATTi >KOJHAM YHHOM
HE 3aMiHIOIOTH COOOI0 TOJIOKEHHA 3akoHiB YkpaiHm «IIpo rocmomapcbki
ToBapuctBa» (IIpUKiHIIEBIMH Ta TeEpeXiTHUMHU TOJOKEHHAMHU [IpoekTy
MPOTIOHYEThCS BU3HATH HOTO TAaKUM, IO BTPATHB YMHHICTH, TOAI SIK 3aKOHO-
npoektoM Ne 14057 — B cT. 1 11p0ro 3akoHYy BUKIIFOUHUTH CIIOBO «HEMaHHOBI»),
«[Ipo axuioHepHi ToBapuctBa», «I[Ipo ToBapuCTBa 3 OOMEKEHOIO Ta JOJAT-
KOBOIO BIMOBiabHICTION, «[Ipo koomepauito» Ta «IIpo ciabcpkorocnonap-
CbKy KOOIIepallilo», a TOMy mponoHyemMo BwiydnTH 3 Ilpoekty I'maBy 8
1 0OOMEXHUTHUCS TIOJIOKEHHAMHU [ 1aBu 7 1I0JI0 TOBAapHUCTB 3 BHECEHHSM JI0 HUX
3MiH.

BBakaeMo, 1m0 BHCBITIICHI TYT, a TAaKOX IHIII MPOOIEMH, IO CTOCYIOTHCS
BU3HAUCHHS IPAaBOBOIO CTAHOBWIA IOPHIMYHHMX OCI0 TPHBATHOTO IpaBa
(M1 IpOTIOHYBAITM TIOAUIATH IOPUINYHAX OCi0 HA MPUBATHHUX Ta MyOmivHuX [5]),
SKi € Cy0’eKTaMH TOCIOJapioBaHHs (KOMepcaHTaMHu) MOriH 0 OyTH BHpiIIeHi
B KomepuiitHomy xozmekci Ykpainu [6].
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IPABO HA AJIMIHICTPATUBHHU IIO30B:
IIOCTAHOBKA INPOBJIEMHA

JIncak O. M.
KaHouoam rpuoudHux HayK, a08oKam

[IpaBo Ha amMiHICTpaTHBHHI TO30B € OE3MOCEpenHIM IMPOSIBOM KOHCTH-
TymifHOro mpaBa Ha cymoBuid 3axuct. Crarrs 55 Kowucrurymii Ykpainu
TapaHTy€e KOKHOMY TPaBO Ha OCKap KEHHS B CYJIi PillleHb, NI 9n Oe3IisUTHHOCTI
OprafiB Iep>KaBHOI BJaAW, OPTaHIB MICIIEBOTO CaMOBPSIYBaHHS, I10CAJIOBHX
1 cy>x00BHX OCi0.

VY pimenssax KoncrurymiiiHoro Cymy MiIKpecTrOeThCs, MO 3MICT IHOTO
TpaBa OXOILTIOE He Juiie (JopMaibHy MOXKIMBICTh MOJIATH CKapry, a il peajbHy
CIIPOMOXKHICTB pealti3yBaTu Horo 6e3 HaMipHHX TEPETIOH.

Y cdepi amMiHICTPaTHBHOTO CYNOYMHCTBA TaKOK KOHKPETH3ALIE0
BHUCTYIA€ IIPaBO Ha AIMIHICTPaTUBHUH II030B, sSIKE 3aKpilUIEHE Hacammepern
y crarmsix 5, 6 Koxekcy aaminictparmBHOro cynoumHctBa Ykpainum (KAC
VYkpaiHu), e BCTAHOBIFOEThCSA TPABO KOKHOT OCOOHM 3BEPHYTHCS 1O aMiHi-
CTPaTUBHOTO Cy/y 3 BUMOTOIO 3aXHCTY MOPYIICHNX MpaB, CBOOOJ UM iHTEPECIB.

OTxe, MOCIIPKEHHSI TPUPOH, 3MICTYy, MEX 1 TapaHTii IpaBa HA aaMiHi-
CTPaTUBHUN MO30B € IPOJIOBKEHHAM KOHCTUTYIIIHHO-TIPABOBOTO aHAJI3y IpaBa
Ha CyOOBHH 3aXWCT, ale y CIIeIiali30BaHiii IUIOMMHI aIMiHICTPAaTHBHOTO
TIPOIIECYy.

AKTyalbHICTh TEMH 0€3M0CepeHbO OB’ s13aHa 31 CTPATEriyHUMHU OpPIEHTH-
pamMH pO3BUTKY YKpaiHCBKOI JepkaBu y ctepi npasocymis. Ykaszom [lpesu-
nenta Ykpainn Ne 231/2021 3arBepmkeno Crparterito pO3BUTKY CHUCTEMH
NpaBOCY/Isl Ta KOHCTUTYIIIHHOTO cynounHcTBa Ha 2021-2023 poku, omHUMHA
3 KIIIOUOBHX 3aBJaHb SIKOi € 3a0e3MedeHHs JOCTYITHOCTI HPaBOCYIUIS, IMiJBH-
IIeHHsT e(eKTUBHOCTI CYIOBOTO 3aXKCTy IIpaB JIIOAWHM Ta Y3TOIDKEHHS
HaIllOHAJIBHOT CHCTEMH IPABOCY IS 3 €BPONEHCHKUMH CTAaHIAPTAMH.

VY HOBITHIX KOHIENTYaJIbHHX JOKYMEHTax IIOJ0 IOJAIBIIOI CYHOBOI
pedopmu 1o 2029 poky OKpeMO aKIEHTYEThCS yBara Ha MOKPAIIEHHI TOCTYITY
TPOMAJISH JI0 Cy/Iy Ta ONITUMI3aIlii CyI0BOi CHCTEMHU.
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Peanizaris ux crTparteriii HEMOXITBa 0€3 YITKOro, 30aJlaHCOBAHOTO PO3Y-
MIHHS TIpaBa Ha aJAMIHICTPaTHBHHI I030B, KPUTEPIiB JOMYCTUMOCTI IO30BY,
nporecyanbHuX (UIBTPIB, @ TaKoXK TapaHTii HEJOIMYCTUMOCTI HaJMipHOTO
dopManizMy, MmO MoOXe (DAKTUYHO HIBEIOBATH TIPaBO HA 3BEPHEHHS
JI0 anMiHicTpaTuBHOTO cyny [1; 2].

Po3BuTOK agMiHICTpPAaTHBHOI FOCTUIIT B YKpaiHi BitOyBaeThCsl y KOHTEKCTI
€BpPONEHCHKNX IHTETpamiiiHNX TPOIECiB Ta IMIDIEMEHTaIi craHmapTiB Pamn
€Bporn i €BpOIENCHKOro Cymy 3 IpaB JoauHM. [IpaBo Ha Cyx, rapaHTOBaHe
crarrero 6 KoHBeHmil mpo 3aXMCT IpaB JEOAWHHU 1 OCHOBOIIOJIOKHHUX CBOOOZ,
y npaktuni €CIJI nocaigoBHO TAyMauuThCs K MPaBO Ha ePEKTUBHUMA JOCTYII
JIO0 Cy[dy, IO BKJIFOYA€E BIJCYTHICTh HEMPOIOPIIHHUX OOMEKCHb IS TOJaHHS
MO30BY, PO3YMHICTH TIPOLECYaJIbHUX CTPOKIB Ta CIPaBEIUBY IPOLEIYPY
po3mIsiy CcrpaBd. YKpaiHa, sIK JepkaBa — ydacHulsl KonBeHiii, 3000B’s13aHa
3a0e3MmeynT Taki craHmapté i y cdepi myOmiuHo-mpaBoBuX cropiB. Jlo-
CII/DKEHHS afanTallii yKpaiHChKOi aaMiHICTpaTHBHOI focTHmii g0 BuUMor €C
1 €BpPONEHCHKMX CTAaHOAPTIB TPSIMO IOB’S3y€ SIKICTh MOCTYIy IO aaMiHi-
CTPaTHBHOTO Cy[y Ta NPOLIEAYPH MOJAHHS IMIHICTPATUBHOTO MO30BY 3 piBHEM
MPO30POCTi, €PEKTUBHOCTI Ta CIIPABEUTUBOCTI IPABOCY IS

TakuMm 4MHOM, NIPaBO Ha aIMIHICTPATUBHHMII I1030B PO3IVIANAETHCS HE JIMILE
SIK HAIIOHAJIBHUI 1HCTUTYT, a SK €JIEMEHT BHKOHAHHS MIKHAPOJHO-TIPABOBHX
3000B’s13aHb.

CyuacHl TeHIEHILIT PO3BUTKY YKPaiHCBKOTO aJIMIHICTPaTHBHOIO MPOIIECY
CBIIYaTh TPO JHMHAMIYHY TpaHc(opMallilo 3MIiCTy Ta peatizamil mpasa
Ha aJMIHICTPaTUBHHH I030B. 3HAYHMM KPOKOM CTalO TPHUHHATTS HOBOI
penakuii KAC Ykpaiau y 2017 porti, 1110, 3 0JHOTO 00Ky, PO3IIUPIIIA IHCTPY-
MEHTH CYJIOBOTO 3aXHCTy, a 3 IHIIOTO — 3aIlpOBaJuia HU3KY MPOLECYaTbHUX
(uteTpiB (OCOOMMBO B KacamilfHOMy TIPOBa/DKCHHI), $Ki BIUTMBAIOTh Ha
(haxTHYHY peai3amito mpaBa Ha JOCTYII IO Cy/y B aMiHICTPATUBHUX CIIpaBax.

[NapanensHO 13 MM BigOyBaeTbCs pedOpMyBaHHS IMyOIiYHOI aqMiHicTparil
Ta BIPOBA/DKEHHS 3arajlbHOro 3akoHy Ykpaian «[Ipo aaMiHiCTpaTHBHY
TPOLIEITYPY», II0 3MiHIO€ OalaHC MK aJIMiHICTPaTUBHUMH Ta CyJOBHMH CIIOCO-
0amM 3aXKCTy IpaB, CTBOPIOIOYM HOBHMH KOHTEKCT JUIs MpaBa Ha aiMiHIicTpa-
THUBHHH MO30B SIK «OCTAHHBOTO IHCTPYMEHTY» KOHTPOJIIO 33 3aKOHHICTIO PillIcHb
aIMIHICTpAITiT.

VY nmomnoBimsx wmikHapomaux opraHizaniii (OBCE, Pamu €spormn, €C),
a TaKOXX B aHATITMYHMX 3BiTaxX IIOAO CTaHy BEPXOBEHCTBA IpaBa Ta JIOCTYITY
JI0 TIpaBOCYAZs B YKpaiHi HAaroJIOIIyeThCsl HA TOMY, IO HA MPAKTHII MPaBO
Ha CYIOBHH 3aXHCT 4YacTO HiBENIFOETHCS Yepe3 BUCOKI BUTpPAaTH, HAIMIpHY
TPHBAJIICTh MPOLEAYP, CKIAIHICTD MPOLECYaTbHOTO 3aKOHOJABCTBA Ta HEpiB-
HICTB CTOPIH Y IyOJIiYHO-TIPABOBUX CIIOPaX.

Oco0nMBO BIQUYTHUMH Ii MPOOJIEMH CTaId B yMOBax 30poiHOi arpecii
pociiicekoi (emepariii Ta 3aPOBaKEHHS BOEHHOTO CTaHY: TIEPEMIIIIEHHS CYIiB,
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3HMIIEHHS Y €BaKyalis CyJoBoi iH(PPacTpyKTypH, OOMEXEeHHs MepecyBaHHS
TPOMa/IsiH, TOEJHAHHS CYJOBHX IPOLEIYpP 3 BIICBKOBUMHU pH3UKaMH. Y IHMX
YMOBax JOCHI/DKEHHS TIpaBa Ha aJMIHICTPATHBHUM 1T030B SIK TapaHTil JOCTYITY
JI0 cymy HaOyBae HOBOTO BHUMIpY — He JIMIIE SIK TEOPETHKO-TIPAaBOBA, a W SIK
MPaKTHYHO OpI€HTOBaHA 3ajava IO0 3a0€3MEUCHHS pPEeaTbHOI MOSKIHBOCTI
3BEpHEHHS JI0 aIMIHICTPATHBHOTO CY/y HaBiTh B EKCTPEMAIBHIX YMOBAX.

Kpim Toro riobarsHIM TpeHAOM € mugpoBi3amis IpaBoCy IS Ta PO3BUTOK
e-justice, 0 YOro aKTHBHO JIOMy4YaeThCs i YKpaiHa. Y HayKOBHX ITyOJiKaIlisx,
NPUCBSTMEHNX ~ EIEKTPOHHOMY  aAMIHICTPAaTHBHOMY CYIOYHHCTBY, IIPaBO
Ha TOJAHHS aJMIHICTPATUBHOIO I030BY B €JIEKTPOHHIH (HOPMi TPaKTYEThCS
IK OKpeMa BaXJIMBA MOXJIMBICT peajtiallii npaBa Ha CYJOBHI 3aXHUCT,
II0 BIUIMBA€ HA JIOCTYIHICTh NPAaBOCYUIS, SMECHILCHHS YacOBHX 1 (hiHAHCOBUX
BUTPAT IS IO3UBAYIB, IiJBUIIICHHS [IPO30POCTI MPOLIEIYP.

BojHowac JocniHUKK HAroJIOMIyIOTh Ha PU3HMKax IUQPOBOI HEPIBHOCTI,
TEXHIYHUX 30051X, MpoOiieMax ineHTH(IKAIl] yIaCHUKIB, 3aXICTY IEPCOHAIBHIX
JTAHUX Ta TIPOIECYallbHUX TapaHTiil TpH eJeKTpOHHiH (opMi 3BEpHEHHS IO
cyny. Ilormmbene mocmiKeHHs MpaBa Ha aaMiHICTPAaTUBHUH TO30B i3 ypaxy-
BaHHAM I1M(poBUX (opmMariB Horo pearizaiii J03BOJUTH 3alpONOHYBATH
TEOPEeTUYHO BHBIPEHI Ta MPAKTUYHO OPIEHTOBAHI MiAXOMM 0 MOJEpHi3arlii
aIMiHICTPAaTHBHOTO TIPOIIECY.

HaykoBa akTyaipHICTh TEMH MiATBEPIXKYETHCS CTAHOM il JIOCIIIPKEHOCTI.
B ykpaiHCBKili aJMiHICTPaTUBHO-TIPOLIECYIbHIA JOKTPUHI ICHYye HH3Ka
IPYHTOBHUX TMIpallb, TMPUCBSYCHUX aIMIiHICTPaTHBHOMY IIO30BY Ta MpaBy Ha
3BEpHEHHSI JI0 aJMIHICTpaTHBHOTO cydy. ¥ MoHorpadisx Ta crarrsix O. B. 3a-
kanenka ¥ JI. P. Binoi-TiyHOBOiI PO3KPHTO CTPYKTYpYy aAMIHICTpaTHBHOTO
MI030BY Ta OOTPYHTOBAHO TYyaJiCTUYHMH XapakTep MpaBa Ha aJMiHICTPaTUBHHI
M030B SIK TIO€[AHAHHS TpaBa HA TPeI sIBICHHS II030BYy Ta IpaBa Ha HOTo
3amoBonieHHs. JluceprarmiitHi Ta crareiHi mocmimkeHHs A. FO. Ocamdoro,
. J1. T'nana, O. B. YpsHOBCBKO 30Cepe/DKeH] Ha NpaBi Ha 3BEPHEHHS 10 CYLy
B TIOPSIIKY aMiHICTPAaTUBHOTO CYIOYMHCTBA, BH3HAYCHHI HOTo poii y cucTeMi
3ac00iB CyJOBOTO 3aXHCTy, KPHUTEPIsIX IOIyCTEMOCTI 1M030BY. OcCTaHHIMH
pOKamMH 3’sIBHJIACS HU3KA Ipallb, Y SIKMX CHEIaIbHO aHaJi3yeThCs MPaBO Ha
3BEPHCHHSI JI0 a[IMIHICTPATHBHOIO CYy, 30KkpemMa podot M. B. [xadaposoi Ta
O. 10. Kupuyenka, e poOUTBCS akIEHT Ha criocoax peajizalii 1boro npasa,
HOTro HEeBiJ’eMHOMY XapakTepi Ta HEMOKIIMBOCTI BiZIMOBH BiJ] HbOro. OkpemMoro
3rajlyBaHHs 3aciyroBYIOTh JAWCEpTAliiiHI JOCTI/PKEHHS, y SKMX NpaBO Ha
aIMIHICTPaTUBHUM TI030B PO3MVIIOAETHCS B KOHTEKCTI OUIBII  LIMPOKOI
MpoOIEeMaTHKK TpaBa Ha 3aXMCT B aAMIHICTPATHBHOMY CYAOUMHCTBI; y LHX
poboTax HATOJONIYETHCS HA JyaliCTUYHIA TPHPOI BIAMOBITHUX IpaB Ta iX
MatepiaTbHO-TIPOLECyaTbHIN €THOCTI.

Pa3om 3 TiM, HasBHI Mparli mepeBaxHo OyIM MiAroTOBNIEH 10 abo y mepri
poku micist npuiHATT KAC Ykpainu Ta He BpaxoBYIOTh aHi Cy4acHOTO €TaIry
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cynoBoi pedopmu, aHi 1EdPOBI3aIli CyIOYMHCTBA, aHi CIICHU(IKKA peariarii
npaBa Ha a/JIMIHICTPaTHBHUI 1O30B B YMOBaX BOEHHOIO CTaHy Ta Jii HOBOTO
3akony «IIpo anmiHiCTpaTHBHY IIPOLIELYPY».

VY npakTHYHIA IUIONIMHI aKTYalIbHICT TEMH BUSIBIIIETHCS Yepe3 YHMCIICHHI
IACKyCil TIOMO MeX TMpOIECyAlbHUX (IIBTPIB Ta JOMYCTUMOCTI IIO30BY
B aIMIHICTpaTHBHOMY CYJOYMHCTBi. HayKkoBi JOCHIIKCHHS, IIPHUCBSYCHI,
HAINPUKIAI, KacamiifHuM (inbTpaM y aJMIHICTpaTHBHOMY IIPOIIECi, 3BEPTAIOTh
yBary Ha Te, IO HaJMipHE 3BY)KCHHS IIICTaB JUIS NEPErLiLy CIpaB MOXe
CYNEpPEUNTH CTaHAApTaM JOCTylly 10 mpaBocyams. [lomiGmi mpobmemu
BUHHUKAIOTh 1 Ha PIBHI CyAiB TEpIIOi Ta amnessiiHol iHCTaHWii — mono
HaJIMipHO (HPOPMAIBFHOTO MiXOY O 3MICTY ITO30BHOI 3asIBU, MPOITYCKY CTPOKIB
3BEpHEHHSI /O CYyHy, OIIHKH HAasBHOCTI «IIOPYLIEHOTO IIpaBa» TOLIO.
HenocraTtHs TeopeTrdHa BU3HAYEHICTH MOHATTS «IIPaBO HA aMiHICTPATUBHHUN
M030B», HOro CITIBBIJHOIIEHHS 3 NMPaBOM HA CYAOBWH 3aXWCT Ta NPaBOM Ha
3BEpPHEHHS JI0 CyIy 3arajoM IpU3BOAWTH 10 HEOAHAKOBOI CYIOBOI IPAKTHKH,
IO 3aTrPOXKY€E €THOCTI aIMIHICTPaTUBHOIO CYIOUYHHCTBA.

3HaueHHs TpaBa Ha aJMIHICTPaTHBHUH MO30B IOCHIIOETHCS B YMOBAax
pO30yIOBH CEpBICHOI JepXKaBH Ta YTBEPDKEHHS KOHIIEMII HAIEKHOTO
BpsimyBanHs (good governance). AJMIHICTpAaTUBHI CyAM  BHCTYIAIOTh
KITFOYOBHM 1HCTPYMEHTOM KOHTPOJIO 3a IyONIYHOIO aaMiHICTpami€ro, a mpaBo
0co0M Ha AJMIHICTPATHBHHMN IM030B — HOPHIMYHAM KaHAJIOM IHILIFOBAHHS
TaKOro KOHTPOJTI0. be3 ieBoro mpara Ha MO30B JeKJIapallil 1010 IPO30POCTi Ta
MII3BITHOCTI OpraHiB BIaW 3aJMINAIOTECS (OpMaJbHUMH. Y  CTpaTerisx
PO3BHUTKY IPABOCYIUIS Ta B aHATITHYHHUX Marepiajiax 00 KOHCTUTYLIHHOTO
mporiecy B YKpaiHi MiKPECITIOEThCS, M0 e()eKTUBHUI CYIOBHI KOHTPOJH 3a
IMyONiYHOI0 aJMIHICTPAILI€l0 € HEBiJ'€MHOI0 YMOBOIO PO3BHTKY MpaBOBOi
JIep>KaBH Ta JIOBIPH TPOMAJISTH 0 iHCTHTYTIB BIIAIHL.

Bkpaii BaxmBOIO € ¥ comiambHa (DYHKIISI TIpaBa Ha aJAMIHICTPaTHBHHIA
Mo30B — 3a0e3MeveHHs JOCTYIy A0 NpaBOCYIS IS Bpa3IuBUX Tpyn (ocid
3 IHBATIAHICTIO, BHYTPIIIHRO TEPEMIIIEHHX OCi0, Mano3abe3nedeHnx, ocio, sKi
MPOXXHMBAIOTh Ha MPU(PPOHTOBUX TEPUTOPISX TOMIO). MiKHAPOAHI IHCTHUTYIIi
Pagu €Bporu 3BepTatoTh yBary Ha HEOOXiZAHICTb MOCHIICHHSI IOCTYIy A0 CYIy
JUISl TAKUX KaTeropiii, y TOMy 4MCIIi uepe3 CIPOILEHHS POLEYP, 3aCTOCYBaHHS
TIJIBT, PO3BUTOK O€30ILIaTHOT ITPaBOBOT IOTIOMOTH.

Y 1pOMYy KOHTEKCTI IpaBO Ha aJAMIHICTPaTHBHMI I030B € KIIIOUYOBHM
IHCTPYMEHTOM peajizalii MarepiajibHUX IpaB i cBOOOJ LMX Ocid, a ToToMy
noTpedye CHEeLiaIbHOTO JAOCHTI/DKEHHS T KyTOM 3a0€3MeUeHHs IPOLIeCyJIbHOT
PIBHOCTI, aIaNITUBHHX MPOLISYP, PO3YMHUX CTPOKIB TOLIO.

TakuM YMHOM, CYKYIIHICTH HaBEICHHMX (DAKTOPIB — CTPATETidHUA Kypc
Ha pedopMy mpaBocyqIsl Ta HAOMKEHHS 0 €BPONEHCBKHUX CTaHIapTiB,
TpaHchopMarlisi TPOIECyaTbHOTO 3aKOHOAABCTBA, IM(POBIallis aaMiHICTpa-
THBHOTO CYJOYMHCTBA, BHKIMKA BOEHHOIO 4Yacy Ta IICIBOEHHOIO
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Bi}_'[HOBJ'IeHHH, HOTpe6a y 3a0e3meueHH1 pe€ajibHOI'O0 JOCTYITY A0 MPaBOCYAas1 MJIA
HIUPOKUX BCPCTB HACCICHHSA — 00’€EKTHBHO 3YMOBJIIOE€ BHCOKY aKTyaJ'ILHiCTL
KOMIIJICKCHOI'O J_'[OCJ'Ii,H)KeHHH IpaBa Ha aZ[MiHiCTpaTI/IBHI/Iﬁ I1030B.
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ITPABOBI 3ACA/IM ®YHKINIOHYBAHHSA IU®POBUX BAJIIOT
HEHTPAJIBHUX BAHKIB (CBDC)

Camcin P. 1.
KaHouoam 1opuoudHUX Hayx,
doxmopaum
XmenvHuyvkuil ynigepcumenm ynpagints ma npaga
imeni Jleonioa FO3vko8a,
M. XmenvHuyvkul, Yxpaina

OnmHMM 3 BHIIB KPHITOIPOAYKTIB, SIKi IIAHYIOTCS aKTHBHO BHUKOPHCTO-
ByBaTHCs y (PIHAHCOBHX OITepallisix Ha Cy4aCHOMY €Talll, € TaK 3BaHi «IepKaBHi
KPUITOBATIOTIY, O(DIIiHI aHAJOTH HAIlIOHAIBHUX BAIIOT, CTBOPEHI 3 BHKO-
pPHUCTaHHAM TeXHOJNOTI posnoxauteHoro peectpy (TPP) — mmdposi BamoTn
HeHTpoOaHKiB (aHri. central bank digital currency (CBDC)).

Imirtiatopom  crBopernss CBDC ma ocHOBi OmokueiiHy cTtaB Kuraid.
Haponuwii 6ank Kuraro (anri1. People's Bank of China (PBOC)) e B 2015 poui
TMOYaB JOCHIDKYBaTH MOXKIIUBICTH BIIPOBA/PKCHHS BAIOTH, SIKa CTBOPIOBANACs
1 pO3MOBCIOKYBaNacs O 3a JIOMOMOIOI0 TEXHOJIOTIT PO3MOIUICHOTO PEECTPY,
aJie TIOBHHUI KOHTPOIIb Hajl EMICI€l0, PO3IO/IIIOM Ta PETYJIFOBAHHSIM HaJle)KaB On
PBOC. CupaxHiii npopuB y i cdepi craBcs B 2017 pori, komu PBOC
po3moyaB mpoekT mix Hazeoro «l{udpoBa BamroTa/eNEKTPOHHUN IIATDKY
(anrn. Digital Currency/Electronic Payment (DC/EP)), meToto sikoro BH3HaHO
cTBOpeHHs 1mppoBoi BamotH Kwuraro — 1mdpoBoro ranio (eCNY).
B 2019 pomui IIpesunent Kurato Ci LI3iHbiH BU3HAYNB CTBOPEHHS HH(POBOTO
F0aHS OJTHI€I0 3 IPIOPUTETHUX CHPaB Y PO3BUTKY KpaiHU.
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Haiibimsm Bizomumu npoexkramn CBDC, kpim mudpoBoro roaHs, craiu
uudpoBuii smaiicbkuii nonmap (anri. Jamaica Digital Exchange (Jam-Dex))
B SImaiini, nimannii gomap (anrn. Sand Dollar) ma Baramcekux octpoBax
tomo [1].

Y 2019 poui €Bpomelicbknii neHTpanbHui Oank (€L1B) posmouan
KOMIUTEKCHE JOCHTIPKSHHsI TIOTEHIIIIHOI eMicii UQpoBOro €Bpo. 3riHO TaHUX
banky MDKHapomHHMX po3paxyHKiB, Outbme 80% IeHTpadbHHX OaHKIB CBITY
3asBwm npo Hamip ctBoputd CBDC, ¢dinancyBamm po3poOKH y HEOMY
HAIpsMY 9H PO3IIOYaIN CIPOOH 31 CTBOPEHHS TaKHX IH(POBUX BATIOT [2].

o 2024 poky 134 kpaiHu Ta BaIrOTHI COIO3H, IO IPEACTaB/LSIOTH 98%
ceitoBoro BBII, nmocnmimkytors moximBocti BrpoBamkenns CBDC. 3 Hux
68 xpaiH 3HaXO/ITHCS Ha TIEPEIOBii CTa/lil PO3BUTKY Ha CTa/Iii MIOTyBaHHS abo
3anycky: bpaswmis, Snowis, Tumist, Asctpanis, Ilinenna Kopes, IliBnenna
Adpuka, Benecyena, Ceneran, Cinramyp, IlIBemis, VYpyrsaii, Kanana,
Hopgeris, Taimarn TypewunHa, aktuBHO TecTytorh cBoi CBDC, Baramcebki
Ocrtposy, SAmatika Ta Hirepis mosHicTro 3amyctimm CBDC [2].

CBDC He 000B’S3KOBO BHKOPHCTOBYIOTH OKPEMHI OJOKYCHH IJISI KOXKHOT
BaIOTH. TeXHOJIOTIS, M0 JIeXHUTh B 0cHOBI CBDC, Moke cyTTeBO BimpizHATHCS
3ajexHO Bif kpaiam Ta mpoekty. Omai CBDC MOXyTh BHKOPHCTOBYBATH
Omokueitn, iHm 3actocoByioTh iHmy ¢opmy TPP (DLT), Tperi obuparors
LIEHTpaJIi30BaHy cucTeMy 0a3 maHux. BuOip MK [IUMH TEXHOJIOTISIMH 3aJICKUTh
BiJI KOHKPETHHX BHMOI' 1 LJIed KpaiHW, BKIIFOYAIOYM MIPKYBaHHSI OE3IeKH,
e(eKTUBHOCTI Ta KOHTpoJo [3]. Hampukian, kutalicbkuil 1d)poBHii 10aHb HE
TPAItOE Ha OJIOKYEHHI, a BUKOPUCTOBYE IEHTpaIi3oBaHy cuctemy. Llei minxin
Y3TOJDKYETBCS 3 PErYJTOPHO mo3miliero Kuraro 1 3a0e3medye OLTBINMIA
KOHTpONb Hax Bamororo [4-9]. Haemakwm, iHmi npoektm CBDC moxyTsh
BUKOPHCTOBYBAaTH TEXHOJIOTIFO OJIOKYEiH, MO0 OTpMMaTH BHUTOAY Bim ii
(yHKIINA, TakuxX sK Oe3leka Ta TPO30PIiCTh, alle B paMKax JO3BOJICHOI,
a He MMyOJIYHOI CTPYKTYpH, IO O3HAYaE, IO JIMIIE BHOpaHi Cy0’ €KTH MaroTh
JIOCTYTI 10 Mepexi, 3a0e31medyrour TIeBHUH PiBeHb KOHTPOIIIO Ta HAIIILY 3 OOKy
HeHTpaJbHOTO OaHKy abo oprany ewicii [10]. Bim3naunmo, mo npuiHATTS Ta
BrpoBamkeHHs: CBDC Bce 111e po3BUBAEThCS, 1 pi3HI KpaiHH eKCIIEPUMEHTYIOTh
3 PI3HUMH MOJICIISIMH BiJITIOBITHO JI0 CBOTX KOHKPETHHUX MOTPEO 1 IICH.

Emitenrom CBDC BucTynaroTh LeHTpasibHi OaHKM KpaiH, o iX BHITyC-
KaroTh, iM Jke JOCTymHa mpo3opicts Tpanzakiii 3 CBDC. Tpanzakuii
3 BukopuctaHHsiM CBDC He € NOBHICTIO aHOHIMHMMH, OCKUIBKH OJIHIEIO
3 ocHOBHMX Lined Bumycky CBDC € mifBHIIEHHS PO30pOCTi Ta 3MEHIIEHHS
PYBHKY HeJerabHUX (PiHAHCOBHX MISUTBHOCTEH, TAKMX SK BiIIMHBAHHS TPOILICH
abo ¢inancyBanHs TepopusMy. Takum unaoM, CBDC 3abe3nedyrors meBHHI
piBeHb aHOHIMHOCTI JUI1 KOPWCTYBadiB, ajlieé BOJHOYAC JO3BOJIIIOTH
peryisitopaM BiICTEKYBaTH TpaH3aKMil Uil BHUABICHHA Ta 3aroOiraHHS
He3akoHHIA mistteHOCTI [11]. CBDC BHCTYmaroTh Im(poBHM BHpPaKEHHIM
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BapToCTi OQIIHHMX BamMOT, BapTicTh ogHoro kpumnrorokena CBDC nopi-
HIOETBCSA BapTOCTI OJVHUIN BaMOTH (I0aHIO, JOJApy, €BpPO  TOIIO).
CBDC € B3aeM03aMiHHUMH.

Omxe, CBDC — KpHNTONPOIYKT, KPUITOTOKEHH SIKOTO CTBOPEHI 3 BHKO-
PHUCTaHHAM TEXHOJOTII OJOKYEHH, IHIMMX (GOpM TEXHOJIOTIl pPO3IOAIIICHOTO
peectpy ab0 MEHTpaTi30BaHMX CHCTEM 0a3 JaHWX 1 MPEICTaBILIOTH O(DIIliiHi
AHAJIOTY HAIllOHAIBHUX BAJIFOT.

[MincymoBytoun 3azHadeHe, KoHcTaTyeMo, o CBDC e kpunronpomaykTom,
NPUHIAIIOBO  BiMIHHMM  BiJl KPHITOBATIOT, ockilbku CBDC waroTh
LEHTPATI30BaHMI XapakTep, TOOTO eMITeHTa, SIKMH 1X CTBOPIOE (LEHTpaNIbHI
Oanku kpain). Came 1eil (akTop € BHU3HAYAJIBHMM BIJHOCHO IHIIHMX O3HAK
CBDC — emiTeHT BHpIIYE, SIKI TEXHIYHI MOXJIMBOCTI BUKOPHUCTOBYBATH UL 1X
CTBOpeHHs (cucteMy ONOKYeiH, iHIN (OPMH TEXHOJOTII PO3IOIICHOrO0
peectpy a0o0 IIEHTpaNi3oBaHi CHCTEMH 0a3 JaHWX), 3IIHCHIOE KOHTPOJb 3a
Tpam3akisimu 3 CBDC, 3abesneuye xpumrotokeHn CBDC  peamsanvmm
aKTHBaMU (BaJIFOTOIO KpaiHM), CTaOUTBHICTH X I[IHHU TOIIIO.
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AIMIHICTPATUBHA BIAITIOBIJAJIBHICTD
YV COEPI ATPOITPOMHUCJIOBOI'O KOMILJIEKCY YKPATHU:
HIJICTABU TA OCOBJMBOCTI PEAJIIBAIIIL

IMopcebkuii I1. O.

KaHouoam 1opuoudHUx Hayx,
O0oKmopaum Kapeopu aoMinicmpamuerHoeo npasa
ma aOMIHICIPamueHoi OisibHOCmi
Hayionanvuuii ropuouunui ynisepcumem
imeni Apocnasa Myodpoeo
M. Xapxis, Ykpaina

VYV cyuacHMX yMOBaxX PO3BHUTKY arporpOMHCIOBOrO KOMILUIEKCY YKpaiHu
(mami — AIIK) 3pocrae 3HA4YeHHsS aJMIHICTPATHBHO-TIPABOBHX MEXaHI3MIB,
MOKJIMKAHUX 3a0e3MedyBaTy TOTPUMAHHS 3aKOHOJIABYMX BUMOT Y CTPATEriqHO
BOKIMBIM cdepi. AAMIHICTpaTHBHA BIIIIOBIIAJIBHICTE BHUCTYNAe OIHUM
i3 KIIOYOBHX IHCTPYMEHTIB JICP)KaBHOTO PETYJIIOBAHHS, CIPSIMOBAaHUX Ha
MITPUIMKY 3aKOHHOCTI, OXOpPOHY MPHPOAHUX PECypciB, Oe3leKy Mpoio-
BOJIFYOTO BUPOOHHWIITBA Ta CTAOUTHHICTE CKOHOMIKH. BomgHOuUac icHyro4a
cucTeMa aJMIHICTPaTHBHOTO BIUTHBY CTHKAETHCS 3 TpoOIieMamH, SKi oOMe-
JKYIOTb 1i €(eKTHBHICTH 1 3MCHINYIOTh TPEBEHTUBHHN €(EeKT CaHKIiH.
Hacammiepen #ineTscs mpo HEWITKICTh a00 HEJOCTATHIO JETAJi3aIlif0 OKPEeMHX
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HOPM, III0 3yMOBIIIOE PI3HOYMTAHHS Y IPaBO3aCTOCOBHIN IPaKTHUIli, TOPOIKYE
NpaBOBY HEBM3HAYEHICTh, YCKIJIAJHIOE NPUTATHEHHS BHHHHUX [0 BiIOBI-
JIAJBHOCTI Ta CTBOPIOE PH3UKM 3JIOBXWBaHb. JlomaTtkoBo edeKTHBHICTD
anMiHicTpaTHBHOTO pearyBaHHs y cdepi AIIK cTpumyeTbes mporannHamu
Yy  HOPMaTHBHO-TIDABOBOMY  pCTryJIOBaHHI  (30KpeMa  INONO  CKJIAAiB
TIPABOIOPYIIEHh y chepi BUKOPUCTAHHS 3EMENBHHX PECYpCiB, 3aCTOCYBaHHS
i 30epiraHHs arpoxiMikaTiB, ITOBO/DKEHHS 3 BIAXOJaMH CUTBCHKOTOCIIO-
JTAPCHKOTO BUPOOHHMIITBA), @ TAKOXK OpPTaHi3aliHUMH YAHHAKAMH: HEJJOCTaTHIM
piBHEM (haxOBO] MTiIrOTOBKH IPAIiBHUKIB KOHTPOIIOIOYHX OPraHiB, 0OMEKEHIM
MarepiallbHO-TEXHIYHUM 320€3EeUEHHSIM 1 BIICYTHICTIO CY4aCHHX IHCTPYMEHTIB
MOHITOPHUHTY. BIACYTHICT €NEKTPOHHHX CHCTEM, 3JaTHUX 3a0e3MeunTH
OllepaTUBHE BUSBJICHHS IOPYIICHb, iX HAIEKHY (QiKcalilo Ta IIBHAKE
pearyBaHHsI, ICTOTHO YCKJIQJIHIOE pPEaJli3allilo JIepiKaBHOI MONITHKH Ta 3HIKYE
PE3yJIbTaTHBHICTH IPEBEHTUBHUX 3aXO/IB.

Jlis Hane)XKHOTO BU3HAYCHHS aIMIHICTPATHBHOI BIIMOBIMATBHOCTI y cdepi
AIIK pouineHO BUXOAWTH 3 Toro, mo Komekc YkpaiHu mpo aaMiHICTpaTHBHI
MIPABOMOPYIICHHS BCTAHOBMIOE ii SIK (OpMY FOPHIMYHOI BiNMOBITAIBHOCTI
3a MPOTHUIpPaBHI BUHHI Aii a00 OGe3MisIIBHICTD, 3a SIKi 3aKOHOM IepeadadeHo
anMminicTpatuBHI crarHeHHA (cT. 9) [1]. Y Mexax arpompOMFECIOBOTO
BUPOOHUIITBA MiICTaBAMU aIMiHICTPAaTHBHOI BiAIIOBINAIFHOCTI CIi BBaKaTH
IOPUIMYHO 3Hauylli (akTh y BHUDISAI TNPOTHIPABHHX, BHUHHHUX JIid
9u  Oe3isUIBHOCTI CYO’€KTIB, sIKi MOCSTalOTh HA BCTAHOBJICHHUHN IOPSIIOK
y BuU3HaueHi cdepl CyCmiIbBHMX BIIHOCHH 1 TIpAMO IependaveHi
aIMiHICTPaTHBHUM 3aKOHOIABCTBOM SIK TaKi, 10 TSATHYTH 3aCTOCYBAaHHS 3aXOiB
anMiHicTpaTuBHOrO TmpuMycy. Y KoHTtekcti AITK me mopymieHHs mpaBui
pAaIliOHAJIFHOTO ~ BHUKOPHCTAHHS ~ 3€MeNb, 3aCTOCYBAaHHS  arpoXiMiKariB,
TIOBO/DKCHHSI 3 BIOXOIAaMH, 3IIMCHEHHS TIPOIECiB BHPOOHWIITBA Ta 0OIry
NPONYKLil, IO MAlOTh ICTOTHE 3HAYEHHS [UIA MPOJIOBOJIBYOI Oe3neKH
1 eKoyoriuyHoi cTabuIpHOCTI. BomHOWac came BifCYTHICTH YiTKOTO 3aKOHO-
JTABYOTO BU3HAYEHHS HU3KU CKJIAiB IPABOMOPYIICHH (OpMye KOMI3IHHICTH
MPABO3aCTOCYBAHHA Ta CTBOPIOE PH3UKH YHHUKHEHHS BiAIIOBITAIBHOCTI,
TOAI sIK YHI(DIKOBaHHMI TEPMIHOJNOTTYHHMH amapar y cdepi aaMiHICTPaTHBHOTO
nmpaBa 3a0e3nedye €IHICTh MPAKTUKU 1 3aro0irae HEOJAHO3HAYHOMY TITyMa-
YEHHIO HOPM.

IMpasomnopymenns y cdepi AIIK marots ramyseBy crermgiky, OCKUIBKA
BUHHKAIOTh Y MPOLIECI FOCIIONAPCHKOT JIsUIBHOCTI, MOB’53aHOT 3 BUPOOHHIITBOM,
nepepoOKoro, 30epiraHHsAM 1 peaizalli€r0 CLIbCHKOTOCHONAPCHKOT MPOIYKITIT,
BHKOPUCTAHHSM 3€MENIbHHX PECYPCiB, 3aCO0IB 3aXHMCTY POCIHUH 1 TBapuH. BoHu
XapaKTEePH3YIThCS CUCTEMHHM BIUIMBOM HA CTPATETivHI iHTEPECH Iep)KaBH —
MPOJIOBOJIEYY OC3IeKy, CTAaOUIBHICTh BHYTPIMIHBOTO PHHKY, EKCIIOPTHHA
MOTEHIAJI — 1 MOXYTh IOPOKYBAaTH JIAHIFOTOBI HETaTWBHI HACITIIKH
€KOHOMIYHOTO, COIIaFHOTO Ta EKOJIOTIYHOTO XapakTepy. Y MBOMY 3B’SI3KY
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BOKIIMBUM € WYITKE PO3MEXKYBaHHS BHJIB IPABONOPYIIEH 32 00’ €KTOM
MOCSATAHHS. Ta CY0’€KTOM BiANOBIJAIBGHOCTI, IO MiABHIIYE SKICTh HPaBOBOT
periameHTanii i onTuMizye JisUTbHICTh KOHTPOJIIOIOUMX OpraHiB. 3a 00’€KTOM
MOCATAaHHS. B MeXax peryiroBaHHs, 3akpimeHoro y KVYnAIlL, mominsHO
BHOKPEMITIOBATHU: 3€MEJIbHI IPAaBOTIOPYIIEHHS (CAaMOBUTBEHE 3aiHATTS 36MEJIBbHOT
JUIISTHKY, TTOPYIICHHS IPaBHJI 3€MJIEKOPUCTYBAHHS, TICYBaHHS Ta 3a0pyJHEHHS
3eMelb), eKOJIOTIYHI IPaBONOPYIICHHS, BETEPHHApHI Ta  KapaHTHHHI
MOPYIIICHHS, a TAKOXK TEXHOJIOTIYHI MPaBOIOPYIICHHS, IIOB’S3aHI 3 TOpPY-
IIEHHSM TPaBWI eKCIDTyaTalil TeXHIKM Ta BHPOOHMYMX mporeciB [1].
3a cy0’€KTOM BIJNOBINAJIGHOCTI MPAKTUYHO 3HAYYIIMM € PO3MEKYBaHHS
Ha TMPABOIOPYIICHHS, 10 BYMHIIOTHCSA (Hi3MIHUMH OCOOAMHU Ta MOCATOBUMU
0co0aMy, a TaKoXX NPABONOPYILIECHHS, IIOB’S3aHi 3 ISUIGHICTIO CYyO’€KTiB
TOCIIO/IAPIOBAHHSI, OCKUIBKU BiJI IIHOTO 3aJICKHUTH XapakTep 1 3MICT MPaBOBHX
HaCNIKIB (30KpeMa po3MIp CaHKIH, JOaTKOBI 3ax0oay BIUIMBY, 0OCST
TpoLleCyaTbHUX TapaHTIN).

[MincraBu ammiHicTpatuBHOI BimmoBimampHOCTI y chepi AIIK momimsHO
pO3MIATH SIK B3a€EMOIIOB’S3aHY KOHCTPYKIIIO HOPMATHBHHX, (DaKTHYHHX
1 TporecyalbHUX eneMeHTiB. HopMaTtmBHa (IopuIudHa) CKJIQJOBAa O3HAYAE
HasBHICTh y 3aKOHOJABCTBI HOPMH, SIKa BH3HAYA€ TPOTHUIPABHICTH MiSHHSA
1 BCTAaHOBITIOE CaHKIIIO; (h)aKTUIHA (MaTepialbHa) — pealbHe BUMHEHHS isTHHS,
10 MICTUTh O3HAKH CKJIajay aJMIHICTPaTHBHOIO IPOCTYIKY; IpoLecyalibHa —
HaJIOKHE JIOKYMEHTYBAHHS MPaBOIOPYIIEHHs Ta TPUHHSITTS KOMIIETEHTHHM
OpraHoM MPOIECYaIbHOTO PILIEHHS Y BU3HAUYEHOMY MOPSAKY. Takuil mmiaxin
Mae MPUKJIaIHe 3HaYeHHs: 03 HOpMaTHBHOI OCHOBH HE MOXe OyTH BH3HA4Y€HO,
0 camMe € TPOCTYyNKoM; Oe3 (aKkTUYHOI CTOPOHM BIJIICYTHIH mpeaMer
pearyBaHHs; 0Oe3 MpOIECYaTbHOTO O(GOPMIICHHS 3aCTOCYBAaHHS CTSITHEHHS
HE MaThMe JIETITUMHOTO Xapakrtepy. OTXe, MiJcTaBa aJMiHICTPATUBHOI
BimmoBinameHOCTI v cdepi AIIK mposiBISETHCS SK IHTETPOBAHWI IPABOBHIA
MEXaHi3M, y SKOMY HOE€IHYIOThCs TonoxkeHHs KYTAIL dakriuni qaHi (akTe
MIePEBIPOK, TPOTOKOIIH, PE3yNIbTaTH JTAOOPATOPHUX JOCTIPKEHB, (hoTOdiKCaITis
TOIII0) Ta MPOILECyaIbHi PIlICHHs YITOBHOBAXEHHUX OpraHiB [1].

OxpeMe Miclle B CHCTeMi ajaMiHicTpaTHBHO-TIpaBoBoro BBy B AIIK
€ 3a0e3neueHHs SIKOCTi Ta OE3MeYHOCTI Xap4OBUX MPOAYKTIB 1 KOPMIB, @ TAKOXK
37I0pOB’sl Ta Oiaromoyiyuusi TBapuH. 3akoH Ykpainum Ne 2042-VIII dopmye
PETyJIATOPHY OCHOBY JIEP>KaBHOTO KOHTPOIIO Y 1 chepl, BU3HAUYAIOUH BUMOTH
JI0 OIepaTopiB PHHKY Ta IiJICTaBU 3aCTOCYBaHHs 3axOJiB BIUIMBY Yy pa3i
HEJOTPUMaHHS 3aKOHOJABCTBA MPO XapyoBi MNPOAYKTH, KOPMH Ta MOOIYHI
MIPOAYKTH TBAPUHHOIO MOXO/LKEHHA [2]. Ilpy 1bOMyY NMpaKTUUHE 3HAYEHHSI MA€
HaJieXkHe iH(OpMaIifHO-TIpaBoBe 3a0e3MeYeHHs KOHTPOJBHOI MisUTBHOCTI,
BKIIFOYHO 3 OpraHizamiero 300py, OOpoOKM Ta BHKOPHCTAHHS iH(pOpMALIil,
(hyHKITIOHYBaHHSIM PEECTPIB 1 cucTeM MOHITOpHHTY. OmHaK (parMeHTapHICTH
i HemocTaTHA iHTerpamisi iH(pOpMamifHUX CHCTeM, OOMEKeHa MOCTYIHICTH iX

165



IHCTPYMEHTApIIO IS PEeTIOHAJIBbHOI JIAHKH, a TaKOXX HEJOCTAaTHS HOPMAaTHBHA
MITPUMKA IHTEpOIepadeTbHOCTI 3HWKYIOTh IIBUJIKICTD 1 TOUHICTH BHSIBJICHHS
MOpYIICHB Ta YCKJIAIHIOIOTH JIOKa3yBaHHS B a/IMIHICTPaTHBHOMY IPOBa/IKEHHI.
Bigrak ymockoHaneHHs ajaMiHiCTpaTHBHOI BimmoBigaimpHocTi B ATIK mepen-
Oavae He JIMIIE YTOYHCHHS CKIIMiB MPAaBOIOPYIICHb, a i PO3BHTOK Cy4acHHX
(POBHUX HCTPYMEHTIB MOHITOPUHTY ¥ JOKYMEHTYBaHHSI, IO ITiICHITIOBATAME
MPEBEHTHUBHY (DYHKIIiIO0 aqMiHICTPaTUBHIX CAHKIIIH.

V3araJpHIOI0YH, MOXKHA CTBEPIDKYBATH, 110 BU3HAYCHHS Ta CHCTEMATH3aLlis
MCTAaB aIMIHICTPATUBHOI BiNIOBITAJBHOCTI 3a TOPYIICHHS 3aKOHOIABCTBA
y chepi AIIK € KIIOYOBUM YHMHHHKOM 3a0€3MEUeHHs] IPABOIOPSAKY
Ta e]eKTUBHOCTI JEepXKaBHOrO perymoBaHHsA. HopmaruBHi, QakTuuHi
Ta TPOIECYalTbHI EJIIEMEHTH BINNOBIMATBHOCTI TMOBHHHI MiATH SK €IMHA
KOHCTPYKIIiSl, IO YHEMOMJIMBIIOE SIK CBAaBUIBHICTH Y MPaBO3acTOCYBaHHI,
TaK 1 YHHWKHCHHS BiiNoBimambHOCTI. CHCTEMHE BIODPSIAKYBaHHS TIiJICTaB
aJIMIHICTPaTHBHOI ~ BINMOBIZaJBHOCTI TMOCHIIIOE  TIPaBOBY  BH3HAYCHICTH,
MIIBHUIIYE TPO30PICTH IISUIBHOCTI KOHTPOIOIOYHX OPraHiB, 3MIIHIOE TOBIPY
cy0’ekTiB arpapHoro Oi3Hecy 1O JepKaBHHX IHCTHUTYIIH Ta CTBOPIOE
MePEeIyMOBH ISl HAJICKHOTO OalaHCy MDK 3aXHCTOM ITyONNIYHHX iHTEpeciB
1 IpaBaM{ YYacHHKIB arpoIpOMHCIOBHX BiTHOCHH. BomHOYac yInoCKOHAJIEHHS
3aKOHOJABCTBA Ma€ CYNPOBOKYBATHCS IHCTUTYHIHHAM 1 TEXHOJIOTTIHUM
MOCUJICHHSIM KOHTPOJIIO, 30KpeMa PO3BUTKOM LM(POBUX DIllleHb IJIS BHUSIB-
JICHHsI, (piKcallii Ta aHaJIi3y MOPYILCHb, 10 € HEOOX1THOK YMOBOKO ITiIBUIIICHHS
MPEBEHTHBHOTO TOTEHIIATy aIMiHICTPaTUBHOI BiJNOBINAJIFHOCTI y CTpare-
rinii chepi ATIK.
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JOBPOBOJIBYI ®OPMYBAHHA SIK EJIEMEHT CUCTEMH
CEKTOPY BE3IEKHU I OGOPOHU YKPATHU:
CYYACHI BUKJIUKHA

Kaimesceknii C. C.
acnipanm cneyianvrocmi 081 «IIpasoy
Kuiscokuii incmumym inmenekmyanvHoi nacnocmi
Hayionanvnozco ynisepcumemy «Ooecvka 10puoudHa axaoemisy
M. Kuis, Yxpaina

36poitna arpecis Pocilicbkoi ®Denmepauii mnpot YKpaiHH 3arocTpmia
notpedy B eQeKTHBHOMY (DYHKIIIOHYBaHHI CEKTOpY Oe3meku i 00OpoHH
Ta 3acBiYMIIa CYTTEBY POJIb T'POMAJSHCHKOTO CYCIIUIBCTBA Y 3a0€3MeUeHHI
000pOHO3AaTHOCTI JiepXaBH. Ha MoYaTKoBHX eTarnax BOEHHOTO IPOTHCTOSHHS
32 yMOB OOMEKEHHMX CIPOMOXKHOCTEH PpETY/SIPHUX CHII  JT0OpOBOJIBYI
(hopMyBaHHS CTaIM [MI€BUM MEXaHI3MOM MOOLTI3aIli CyCHUIBHOTO pPecypcy
1 TIpaKTUYHOI peatizanii KOHCTHTYIIHHOTO 000B’SI3Ky TPOMAJISH IO/I0 3aXUCTY
Bituman. Pa3zom i3 TMM IX IIBHIKE CTAaHOBJIEHHS BiIOyBalOCs B KOHTEKCTI
HETIOBHOTO T4 HECHCTEMHOTO HOPMATHMBHOIO DETYNIIOBAaHHS, IO 3YMOBHJIO
TOSIBY TIPABOBHX KOJII31{ 1 TPY/HOIIIIB IPaBO3aCTOCYBaHHSL.

Ionpu yxBanenus: 3akoHy YkpaiHu «[Ipo OCHOBM HalliOHAILHOTO CIIPO-
THBY» Ta TMiJ3aKOHHUX aKTiB, NPABOBUH CTaTyc HDOOPOBOJILYMX (POPMYBaHb,
30KpeMa J00poBoNbYMX (hOpMyBaHb TepuTopiasbHuUX rpomax (JADTD),
3IMINAETECS  HEJOCTaTHhO BU3HaueHuMm [1; 2; 3]. HasBui mnporamuHu
TIPOSIBIBTIOTECS ¥ MUTAHHAX IHCTHTYIIHHOI iHTerparii JoOpOBOIBUMX ITiAPO3-
IUTIB Yy CHCTeMY CeKTopy Oe3meku i oOOpoHHM, Tpolexyp iX CTBOPEHHS,
I MOPSAKYBAaHHS Ta KOOPIHMHALIT 3 OpraHaMu JEp»KaBHOI BIIaJIH 1 BIICBKOBOTO
VOpaBIiHHSA, a TAaKOX Y YacTWHI (HiHAHCOBOTO, MAaTEPiAbHO-TEXHIYHOTO
Ta KaJIpOBOTO 3a0€3MeUCHHS.

OxpeMoi yBaru motpeOye BIICYTHICTh YHI()IKOBAHOTO MEXaHi3My IpaBo-
BOr0 3a0C3MEUCHHS COIIAIBHOIO CTATYCy JOOPOBOJIBILB, IO YCKIIAIHIOE
peastizalilo npaBa Ha COLIAIBHUI 3aXHMCT, MEJMYHY Ta ICHUXOJOTIYHY peali-
JITAI0 1 AOCTYH A0 mepeadadeHux rapaHtii. Ha mpakTumi npoOieMHAME
3aJIMIIAIOTECS. MPOLIEAYPU MIATBEP/DKEHHST ydacTi B OOHOBMX IisiX, HaOyTTs
CTaTycy y4acHHKa OOMOBMX [iH, a TAKOX IMUTaHHS JIMCLMILUIIHAPHOI Ta Mare-
PpiabHOI BiATIOBITATBHOCTI.

JlomaTKoBHiI BHUKJIMK CTaHOBUTH HEBH3HAUCHICTH IPaBOCYO’ €KTHOCTI
JOOpoBOMBUMX  (pOopMyBaHb, IO YCKIAAHIOE (DiHAHCYBAHHS, YIPABIIHHS
MaifHOM, KOHTpPOJIb i BCTAaHOBJICHHS BIOMOBiZaIbHUX CyO’ekTiB. Bpak diTkoro
HOPMAaTHMBHOTO MeXaHi3My perioHaiupHOI koopmuHamii JIDTT  coprummse
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(bparMeHTapHICTb YNpPaBIIHCHKUX PIIIEHb 1 HEOJHAKOBY IPAKTUKY 3acCTOCY-
BaHHSI 3aKOHO/IABCTBA B PI3HHUX TPOMa/Iax.

CraH HayKoBOi po3pOOKM MPOOIEMH XapaKTepHU3yeThesl (PparMeHTapHICTIO:
OLIBIIICTD TpaIp TPHUCBSYCHO 3aralbHAM IHUTaHHSAM HAIIOHABHOI OE3ITeKH,
000pOHH, BIHCHKOBOTO YIIPABIIHHSA Ta KOHCTUTYLIMHMX OOOB’S3KIB, TOHI 5K
KOMIUIEKCHa JTOKTpuHA TpaBoBoro crarycy HA®DTI, ix koopmwHarii, 3abe3-
MeYeHHsT Ta TapaHTii mepeOyBae Ha cramii (opMyBaHHSI. Y TEOPETHKO-
METOJJOJIOTIYHOMY IUIaHI OIIOPHMMH € HalpamioBaHHI BYEHHX Yy cdepi
koHcTUTyHiftHOrO (M. Ko3to6pa, B. Ilamosan, O. Cxpumaiok, FO. lemmry-
yenko, O. IleTpuIinmH), aJMiHICTPaTHBHOIO IpaBa Ta MyOJIiYHOTO YIpaBIiHHSI
(1O. bursik, B. Tauiii, O. bannypxka), a Takox Oe3nexo3nasctsa (B. T'opOymin,
M. CynrypoBcbkuii). BopHouac mnuTaHHS HamiOHAITBHOI MOJENI IIPABOBOTO
CTaTyCy JOOPOBOIIBIIIB 1 MEXaHI3MIB iX COIIATBHOTO 3a0€3MCUCHHS TOTPEOYIOTh
cHCTeMaTH3allii.

VY migcymky nodposoisui GopmyBanHs, 30kpema AT, cmin posrmsmaru
SIK CTIKHI eIeMEHT CeKTOpy Oe3rneku i 000poHH YKpaiHu, OmHaK e¢(peKTHBHICTD
ix (yHKIIOHYBaHHS 3aJISKHUTH BiJ| TTOJOJIAHHS TPABOBUX KOJNI3ii, 3MIITHEHHS
MPaBOBOI BW3HAYEHOCTI I 3a0e3meueHHs Mi€BUX MEXaHI3MIB IHTerparii
Y CHCTEMY HalllOHAIBHOTO CIIPOTHBY.

Jlireparypa:

1. TIpo oGopony VYkpainm : 3akoH Ykpainu Binm 6 rpymas 1991 poky
Ne 1932-XI1 URL.: https://zakon.rada.gov.ua/laws/show/1932-12#Text

2. Ilpo BilicbkoBHI OOOB’S30K 1 BilicbKOBY ciryxOy: 3akoH YKpaiHH
Bin 25 Gepesns 1992 poky Ne 2232-XI1. URL.: https://zakon.rada.gov.ua/laws/
show/2232-12#Text

3. IIpo 3arBepmkenHs [lonokeHHS Tpo TOOPOBONBYI  (POPMYBaHHS
TEPUTOpIIBHUX ~ TrpoMaia: nocraHoBa Kabinery MiHicTpiB  Ykpainn
Bix 29 rpymus 2021 poxy Ne 1449 URL.: https://zakon.rada.gov.ua/laws/
show/1449-2021-i#Text

168



DOl https://doi.org/10.36059/978-966-397-550-4-48

AHAJIOT'TA B TIPABI: TEOPETUKO-METOJOJIOTTYHI 3ACA/IA
TA MEXKI 3ACTOCYBAHHS B YKPATHI

Kparaesuu B. B.
0okmop inocoii  2any3i npaso, adgokam,
m. Kuis, Yxpaina

B yMoBax MOCTIHOI JWHAMIKKA CYCIUIBHHX BIHOCHH IMPABOBE DPETYJIIO-
BaHHS HEMUHy4Ye CTHKA€ThCS 3 MPOTAIMHAMH, IO 3YMOBIIOE TOTPEOy
B c(eKTMBHHX MeXaHi3Max iX momonaHHi. OIHMM i3 TaKMX MEXaHi3MiB
€ aHalorisi B TIpaBi, ska 3abe3leuye 3acTOCYBaHHS HOPM 1 NPHHIMIIB
JI0 BigHOCHH, Oe3roceperHhO0 HE BpErylbOBaHMX 3aKOHOM. BopHowac ii
NpHpOJia, MiCIe Yy CHCTEeMi JDKepel NpaBa, MEXi i yMOBHM 3aCTOCYBAaHHS
3ATMIIAIOTECS  MCKYCIMHUMH: aHAJIOTIIO TPAKTYIOTh SIK JIOTTYHHN TpHHOM,
IOPUANKO-TEXHIYHNH IHCTpYMEHT a00 TIPOSB CyJOBOI IPAaBOTBOPHUOCTI.
Ile BmmMBae Ha €OHICTP CyJOBOI NPAKTHKA Ta CTaOUTBHICTH IPABOBOTO
PEryIIOBaHHSL.

VY Teopii mpaBa ycTaeHO PO3pI3HIIOTH aHAIOTII0 3aKoHY (analogia legis)
Ta aHaJyioriro npasa (analogia juris), siKi MEPeBa)KHO PO3IIISNAIOTHCS SIK 3aCO0H
TMO/IOJIaHHsl TiporajivH. [lopsi 13 MM TpUBA€E IUCKYCIsl MIOJO CITIBBITHOLICHHS
aHaiorii Ta TIyMaueHHS. KIIIOWOBHMI KpHUTEpI PO3MEKYBAaHHS IOJISITAE
y CHPSIMOBAHOCTI [ISUTBHOCTI: TIIyMa4eHHsI BCTAHOBIIIOE 3MICT YK€ 1CHYIOUOi
HOPMH 1 He BUXOJMTH 3a 1l MEXIi, TOJi SIK aHaJIOTis repeadavae 3acTOCYBaHHS
HOpMH a00 TPWHIMIIB /0 BHIAJKY, HPsIMO HE BPETyJIbOBAHOTO 3aKOHO-
JIABCTBOM.

3 ommigy Ha TPIOPUTET HOPMATHUBHO-TIPABOBOTO aKTa SIK OCHOBHOTO
JoKeperna IpaBa B YKpaiHi, 3aCTOCYBaHHS aHAJIOTiI HE MOXKE OTOTOXKHIOBATHCS
3 mpaBoTBOpUicTIO. [IpaBOTBOPUICTE mependadae CTBOPEHHS HOPM y BHU3HA-
yeHHX (QopMmax, TOAl K aHAJOTiI € TIPaBO3aCTOCOBHHM MEXaHi3MOM,
CIIPSIMOBaHMM Ha 3a0e3leueHHs peai3alii mpaBa Ta CTaOUTLHOCTI MpaBo-
nopsinky. BaxnvBuM € 1 muTaHHS CyO’€KTIB 3acTOCYBaHHs aHaiorii. Bin-
noBiHO 10 ¢T. 19 Koucrurymii Vkpainu [1] opranu nep>kaBHOI Biagu Ta
10Ca/I0Bi 0coOM 3000B’s13aH1 JiATH JIMIIE HA ITJICTaBi, y MeXaX IMOBHOBAXCHBb
iy cnoci0, Bu3HaueHi Koncrurymiero ta 3akoHamu Ykpainu. OTxe, aHaoris
MOXKE 3aCTOCOBYBATHCS JIMIIE 32 HAsBHOCTI MPSIMOIO 3aKOHO/ABYOTO
YIIOBHOB)XEHHS, sIKe 3aKpiruieHo, 3okpema, y LITIK VYkpainm [2] Ta KAC
VYkpainm [3], mo Bkadye Ha i JEriTHMHE BHKOPHCTaHHS HacaMIIepes
Y CYIOYHHCTBI.

AHajoriss B mpaBi € MUKIMCUMIUIIHAPDHAM (PEHOMEHOM, IO TOEIHYE
JOTTYHMHA YMOBUBI 1 FOPUAMKO-TEXHIYHMH 1HCTpyMEHTapid MOMOJaHHA
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MIPOTAJIMH. Ii 3aCTOCYBaHHS MOXIIMBE 33 HAsBHOCTI iCTOTHOI MOJIOHOCTI
NPaBOBUX CHTYallii 1 HEICTOTHOCTI BiAMIHHOCTEH, a TakoX MOTpedye
MiIBUINICHUX CTAHIAPTIB apryMeHTallii. Y BITYM3HSAHIH IPABOBIA CHCTEMi
AHAJIOTis Mae MPaBO3ACTOCOBHHM, a HE NpPaBOTBOPYMIA Xapakrtep, a ii Jieri-
THMHICTh BH3HAYa€ThCS TPHUHLMIIOM 3aKOHHOCTI Ta HAsSBHICTIO TMPSMOTO
MPOLIECYATFHOTO  YIIOBHOBaKCHHs. [lomanpli JOCTIDKEHHS MaloTh OyTH
CHpPsIMOBaHI HAa YTOUHEHHS MEX 3aCTOCYBAHHS aHAJIOTI{, BUPOOJIEHHS KPUTEPIiiB
ii BimMeXyBaHHS BiJ T[yMadeHHS Ta (POPMyBaHHS €JUHHX MIIXOIIB CYIOBOL
apryMeHTamnii BiAMOBIJHO OO NPHHIWIIB BEPXOBEHCTBA IIpaBa 1 IPABOBOI
BU3HAYEHOCTI.

Jlitepartypa:
1. Koncrurymis VYkpainu Big 28.06.1996. Vpaoosuii xyp'ep. 1996.
Ne 129-130. Cr. 19.
2. lwuBinpHWIA mpomecyanbHUi Komekc Yipaimm Bim  18.03.2004.
Bioomocmi Bepxosnoi Paou YVkpainu. 2004. Ne 4041, 42. Cr. 492.
3. Komekc amminicTpatuBHOTO CymoumHCTBa YKpainm Bim 06.07.2005.
Bioomocmi Bepxosnoi Paou Ykpainu. 2005. Ne 35-36. Cr. 446.

DOl https://doi.org/10.36059/978-966-397-550-4-49

IIPABOBI ACHEKTH BUKOPUCTAHHSI 3EMEJIbHAX
PECYPCIB, 1O ITOCTPAXKJIAJIN BHACJIIJOK BIMHA

Cavok P. T.
acnipanm Kageopu YyusinibHo2o npasa
Haguanvno-nayxosui incmumym npaea
Heporcasnozo nodamroeozo ynisepcumemy
M. Ipnine, Vkpaina
ORCID ID: 0009-0001-2510-0513

IIpobnemMaTrka 3eMEJIBHHX BIJHOCHH TICHO TIOB’s3aHAa 3 OCOOJHBUAM
CTaTyCOM 3eMJIi SIK OCHOBHOTO BHPOOHHYOTO pecypcy y cdepi CUIBCBKOTO
rocrozapcTBa. 3eMisl € 6A30BMM YMHHUKOM JUIS BUPOLIYBAHHSI MPOIOBOJIBYOT
MPOJYKINi, KOPMIB JIIS TBapuUH 1 3a0E3MCUCHHS CHPOBHHOIO PI3HOMAHITHHX
ramy3eii npomucioBocTi. Came TOMy 3emMili  CLIBCHKOTOCIOAAPCHKOTO
MPH3HAYEHHS IOBUHHI MaTH CHEI[iabHUI MMPaBOBUI CTATyC, KU mependadae
iX parioHaIbHe BUKOPUCTAHHS Ta 3aXHCT.

VYkpaiHa BOJOIi€ TOTY)KHHUM 3€MENbHHM PECypcoM, IO € Ba)KIMBOIO
CKJIQIOBOIO il HamioHanbHOTO OararctBa. Ha mouarok 2020 poky 3arambHa
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wioma 3emensHoro Qouny Ykpainu craHoBwia 60,3 MIH Ta, IO JOPIBHIOE
npubmmzHo 6% yciel Tepuropii €Bponm. Ilpu 1BOMy IUIOmIA CUIBCBHKO-
TOCIIOJIAPCHKUX YTiJb CKiagae Omm3bko 41,4 MIH Ta, 3 SKUX UL 3aiiMae
32,7 mmH rta. lle craHoButh Omm3bko 19% CUTBCHKOTOCIONAPCHKUX YTidb
Ta 27% pimti, HasIBHOI B MeXaX €BPONEHCHKOTO KOHTHHEHTY. TakuM YHHOM,
pamioHaJbHE BHKOPHCTAHHS 3EMENBHHUX PECcypciB, ©(EKTHBHE YIPaBIiHHS
PHHKOM 3€MeJb Ta 3allpOBA/DKCHHS HAJIEKHUX MPABOBUX MEXaHI3MIB OXOPOHH
IPYHTIB € HE JHWIIe eKOHOMIYHOIO, ale I HaI[lOHATFHOI MOTPEOoro.
BpaxoByroun oOMexeHICTh 3eMeNb 1 iXHIO pojib y TPOIOBOJIBYIN Oe3mert,
JIeprKaBa Ma€e PO3pOOHMTH KOMILIEKC 3aXO/IiB, 110 3amo0iraTUMyTh BUCHAKCHHIO
IPYHTIB, IXHBOMY HEIJIbOBOMY BHMKOPUCTaHHIO Ta KOHIIGHTpalil y pykax
MOHOIIONICTIB. 3eMeNbHa TMOJITHKA TOBHHHA 3a0e3NeynTH iHTepecH SIK
CYCIIIbCTBA 3arajioM, Tak i QepmepiB Ta MaiOyTHIX mokominb. Ha mpomy
HaroJIOIIyIoTh CydacHi HayKoBIi y c(epi sIK TPaBOBOTO TakK 1 €KOHOMIYHOTO
AHAJII3y CTaHy Ta MEPCIEKTHB PO3BUTKY BUKOPHCTAHHS CUITECHKOTOCTIONAPCHKIX
3emernb B Yipaini [1], [2], [3].

3 moyaTkoM moBHOMAcIITaOHOI BiiCEKOBOT arpecii mpoTH YKpaiHu 3HAYHIX
pyliHYBaHp 3a3HaJM HE JIMIIEC iH(PPACTPYKTypHI 00'€KTH, a # CiIbCBKOTOC-
MOAAPCHKI 3eMJIi, sIKi € OCHOBOIO IPOJIOBOJIBYO] Oe3neku nepskaBu. Macmradbu
TMOIIKO/KEHHST 3€Mellb  CUIBCHKOTOCIONAPCHKOTO TIPU3HAYCHHS CTaHOBILITh
CYTTEBY 3arpo3y JUisi €eKOHOMIKM KpaiHM Ta CTaOLIBHOCTI arpapHOroO CEKTOpY.
CUIbCHKOTOCTIONAPCHKI 3eMJTi, TOIIKODKEHI BHACIIOK OOWOBHX i, Xapak-
TEPHU3YIOThCS PI3HUMH BHIaMU pyiHyBaHb. Cepesl OCHOBHHUX BHUIIB TOLIKO/I-
JKEHb CJIJ] BHOKPEMHTH: 3aMiHyBaHHS TEPUTODIH, 10 YHEMOXJIMBIIIOE iXHE
BUKOPHCTAHHsSI 3a TIPU3HAYCHHSM YIPOAOBXK TPUBAIOTO Yacy; BOPOHKH,
TpaHiei, okony Ta i QopTudikaliiHi copyay, sSKi MOPYIIyIOTh HUTICHICTD
IPYHTOBOTO TIOKPUBY; 3a0pyJHEHHS TOKCHYHHMH PpEYOBHHAMH, 30KpeMa
3aJTMIIKAMH BHOYXOBHX PEUOBHH, BAKKAMH METAJIaMH, HaTOIPOLYKTaMH, 10
BUHHKIA BHACTIZIOK BHOYXiB OO€NpHIIaciB, pakeTHWX yIapiB Ta CHaJCHHS
TEXHIKW; 3aCOJICHHS IPYHTIB BHACTIJOK 3aTOIUICHb, IMIAPUBY TiAPOTEXHIYHHX
cropyn, 30KkpemMa aam0, abo MOIIKOIPKEHHS BOIOTOCIIONApPChKOl iH(pacTpyK-
TypH; BUIAJCHHS IOJIB BHACTIIOK OOHOBHMX Mdifi Ta OOCTPLIIB, IO 3HUIIYE
HE TUTBKU POCIMHHUIN MOKPUB, a i TOTIPIITye CTPYKTYPY IPYHTY.

3a nanumu MiHicTepcTBa arpapHoi MOJITHUKK Ta TPOJIOBOJILCTBA Y KpaiHH,
craHoM Ha KiHenp 2023 poky npubmm3HO 8—10 MIH TeKTapiB CUIBCBKOTOC-
MOJAPCHKHX 3eMeJTh ONMHIIIKCS B 30HI OOMOBHX [Tii, THMYACOBOI OKyTaIlil abo
ITiJT 3arpo30k0 HEOE3MEeUHOTo 3a0py THEHHSI.

3a ouinkamu Jlepkreokanactpy, 6msbko 30% OopHHX 3eMelb Ha TepUTOpii
VYkpainn noctpaxnamy Bix BiHH. OcoOIMBO 3HAUYHMX PYHHYBaHb 3a3HAIIH
PETiOHM 3 BUCOKMM arpapHUM MOTEHIIAIoM, 30KpeMa XapKiBChKa, XepCOHCHKa,
Muxkonaicpka, [loHerpka, 3amopizeka, Jlyranceka obmacti. OxpiM TOrO,
craHoM Ha 2024 pik, 3a maaumu [IpomoBoBdOi Ta CLTBCHKOTOCTIONAPCHKOI
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opranizanii OOH (FAO), monan 2,5 MJIH TeKTapiB CLIBCHKOTOCIIOAAPCHKUX
3eMelTb TOTPeOYIOTh PO3MiHYBaHHS Ta BiJHOBJICHHSL.

BojHouac oniHMTH TOYHI MaciTabM IMOMIKO/PKEHb Ha3BUYAHO CKJIaJHO
yepe3 aKkTHBHI 00#OBI Aii Ta MiHHY HeOe3mneky. CiTbChKOrocTiofnapchKi 3emi,
SKi 3a3HANM TIOIIKO/DKEHb, MOTPEOYIOTh KOMIUIGKCHOI PEKyJbTHBALii, sKa
BKJIFOYAa€ OYMINEHHS Bi BHOYXOHEOE3MECYHMX IMPEIMETIB; BiJHOBJICHHS
TPYHTOBOTO IIOKPHUBY Ta HOTO POJIOYOCTI; JIKBiNAIil0 TOKCHYHOTO 3abpy/I-
HEHHS, BiJHOBJICHHS METIOPATHBHUX Ta IPUTAifHUX CHCTEM; BiJHOBJICHHS
eKOJIOTIYHOI pPIBHOBarm 3eMenb. 3 OISy Ha 3HA4YHI BTPAaTH arpapHOro
MOTEHIIiaNy, BITHOBJIEHHSI CUILCHKOTOCIIOAPCHKUX 3E€MEIlb € OIHUM i3 MpiopH-
TETHUX HAmpsIMiB JEp)KaBHOI TOJITHKW Yy MICIASBOEHHUI Iepiofl, OCKilb-
KM caMe I1i 3eMJIi MatoTh 3a0e31edyBaTi POIOBONIBYY Oe3IeKy sIK YKpaiHH, Tak
i cBity. g peamizauii 1ux 3aBJaHb HEOOXiIHE 3alTydeHHS SIK BHYTPIIIHIX,
TaK 1 MDKHapOIHUX PECYPCIB, IIPOrpaM JOTIOMOTH Ta iHBECTHILIN. TakuMm 4uHOM,
BilfHa 3aBjana BeNMMYE3HOI MIKOIW CUTLCHKOTOCIOAAPCHKHM 3eMIISIM Y KpaiHu,
1 BITHOBNCHHA X TMPOMYKTHBHOCTI TOTpeOyBaTMME 3HAYHUX 3YCHIb, 9acy
Ta KOIITIB.

[MinBuiieHHs e(eKTUBHOCTI BHKOPUCTAHHSI 3€MEllb  CLIbCHKOrOCHOIap-
CBKOTO TIPU3HAYEHHS, IO MOCTPAXKIATIH B PE3yJbTaTi BiifHM BIMarae po3poOKu
OKpeMOi HOpPMATHBHO-TIDaBOBOi 0a3d 1 € BAaXJIMBUM AaCIIEKTOM ITOBOEHHOI
arpapHoi NOJITUKK YKpainu. 3Bakaroud Ha 3HA4YHI OOCSTH 3eMeJb, IO Y Tid
Yy IHIIA Mipi 3a3HaM 3a0pyJHEHHS Ta HETaTHMBHOTO BIUIMBY, a TaKOX Ha
HEOOXiHICTh 30epekeHHS MPUPOIHUX pecypciB Ta 3a0e3ledeHHs IPOo-
BOJIbYOI Oe3MeKn KpaiHW, BIPOBAPKEHHS KOMIUIEKCY IPAaBOBHX Ta OpraHiza-
LIMHO-YNPABIIHCHKUX 3aXOAIB € BaXJIMBUM 3aBJaHHSIM OpraHiB IyOIiYHOTO
YIIPaBIIiHHS.

JlirepaTypa:
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eKOJIOTIYHOI ~ KyJNBTYpH CUIBCBKOTO  HACENeHHS YKpaiHM B yMOBax
JICICHTpaNTi3alil BIagy: TOPIBHIHHS 3 €BPOICHCHKUM JOCBIIOM. A2po-
exonoeiunuil scypran. 2021. Ne 4, C. 6-11.

2. Ipedor O. 1., Joopsik O. C., Menbhuk I1. I1., Caxapuaunpka JI. I. Haykosi
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npupodokopucmyeantsi. 2021. Ne 4. C. 5-13.
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xopucmyeanns. 2017. Ne 4. C. 80-85.
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JEPKABHA TIOJIITUKA Y COEPI ®I3UYHOI KYJIBTYPH
I CIIOPTY SIK OCHOBA ®OPMYBAHHS 3/I0POBOI HAIIII
B YKPAIHI

I'ennep €. b.
KaHOUOam 1opuoUudHUX HayK

dopMyBaHHs 3710pOBOi Hallii € OAHUM 13 KIIOYOBUX IPIOPUTETIB CYy4acHOT
JICpXKaBHOI TONMITHKK YKpaiHu, o Oe3NnocepeHbO IIOB’S3aHO 3 PIBHEM
PO3BUTKY (i3MUHOI KyNbTypH i criopty. B ymoBax nemorpadivHUX BUKIIHKIB,
3pOCTaHHS PIBHS XPOHIYHHX 3aXBOPIOBaHb, HACIIIKIB BOEHHHX IiH, a TaKOX
HeoOxigHocTi (i3nmuHOI ¥ TcuxonoriuHoi peaOumitanii HaceneHHs, (i3nyHa
KyImbTypa 1 CHOPT HaOyBalOTh CTPATETiYHOTO 3HAUCHHS SIK I1HCTPYMEHT
30epeKeHHS Ta BiIHOBIICHHS JTFOJICHKOTO MOTEHITIAITY.

Odi3yyHa KynmbTypa 1 CHOPT TOETHYIOTH COMLIaNibHY, TyMaHITapHy,
03II0pOBYY, BHXOBHY Ta Oe3nexoBy ¢yHkuil. Born cnpusiors (opmyBaHHIO
3[I0POBOTO CIIOCOOY KUTTS, COIaNbHIN IHTErpallii, TaTpiOTHIHOMY BUXOBaHHIO,
T IBUIIICHHIO TPAIIe31aTHOCTI HaCeJIeHHS Ta 3MIIHEHHIO MIKHAPOIHOTO IMiIKY
nepxasu. CaMe TOMy JiepykaBa Mae po3IIBsiIaTH 10 chepy He JIMIIE SK raiysb
MO3BULIS YK 3MarajbHOI MisIBHOCTI, a SIK €JIEMEHT CHCTEMH HalllOHAIBHOI
0e3MeKy Ta CTAJIOro PO3BHUTKY.

Hep>xaBHa nostithka y cdepi (i3HIHOT KyJIbTYpH 1 CIIOPTY IPYHTYETHCS HA
nonoxeHHsx Koncrurymii Ykpainm, 3akony Ykpainu «IIpo ¢izudny KyasTypy
1 CropT», CTpaTeriyHMX Ta NPOrpaMHUX JOKyMeHTaX, 3okpema Crparerii
PO3BUTKY (Pi3MYHOI KyIbTypH i criopTy Ta JlepkaBHill HiTHOBIA COIaIBHIN
mporpaMi po3BUTKY ¢i3mdgHoi KymbTypu i cnopty mo 2030 poky. Bomaouac
YMHHE 3aKOHOJABCTBO MOTpeOye MONAbIIOi CHCTEMATH3alil Ta amanTarii 1o
€BPONEHCHKUX CTAHAAPTIB IMyOIIYHOTO YIPABTiHHSL.

Jo KIIOYOBMX MpIOPUTETIB JepyKaBHOI MOMTUKH y cdepi  PiznaHol
KyJIBTYPH 1 CIIOPTY SIK OCHOBa (hOpMyBaHHS 3710pOBOT Harlil B YKpaiHi HallexaTb:

— MiJBUILICHHS PIBHSI PYyXOBOI aKTUBHOCT] HACEJICHHST;

— 3a0e3MeYeHHs JOCTYITHOCTI (Pi3KyJIbTYpPHO-CIIOPTUBHHX TTOCIIYT;

— PO3BUTOK 1HKIJTFO3UBHOTO T4 aIaIITHBHOTO CIIOPTY;

— (hIBKYJIBTYPHO-CIIOPTHBHA peadiliTallisi BeTepaHiB i 0ci0 3 iHBaNiIHICTIO;

— MIJTPUMKA JAUTSAYO-IOHAIBKOTO Ta PE3EPBHOTO CIOPTY;

— MIrOTOBKA CIIOPTCMEHIB BUILUX JOCSTHEHB;

— PO3BHUTOK CIIOPTHBHOI iHPPACTPYKTYPH 3 YpaXyBaHHSIM 0e30ap’€pHOCTI;

— mudpoBizaltist yrpapIiHHS Y chepi Hi3HaHOI KYIBTYpH i CIIOPTY.

3mopoB’ss HaIii CiIix po3mIiAaTH HE JIMIIE SK MEOWYHY KaTeropiro,
a SIK KOMIUIEKCHHH COIiaTbHO-eKOHOMIYHMH 1 TIpaBoBHH mokazHUWK. DizndHa
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KyJbTypa 1 CIOPT BHCTYIAIOTh YHIBEpCAJIBHMM MEXaHi3MOM NpO(iLIaKTHKA
3aXBOpIOBaHb, (DOPMYBAHHS IICHXOJIOTTYHOI CTIMKOCTI, ITJIBHINEHHS SKOCTI
JKUTTS Ta COLIATBHOI 3ryPTOBAHOCTI CycrinbeTsa [1].

Cepen; OCHOBHHX Ipo0OJeM: HEpPiBHOMIPHICTH PO3BUTKY IH(PACTPYKTYpH,
JehinuT KaapiB, HEAOCTATHS MOTHBALLS HACETICHHS JI0 CHCTeMaTHYHUX 3aHSTh,
00OMeKeHICTh (PiHAHCOBHX pecypciB, ()parMEeHTAPHICTh YIPABITIHCEKUX PillIcHb,
hopmatizamisi y4acTi TPOMAJICHKOCTI Ta HEHIOCTAaTHIH pIBEHb MIKBIZOMHYOI
KOOpAWHAIII.

Peanizaris gepaBHOI MMOJITHKA Ma€ TPYHTYBATHCS HA MPHUHINIIAX HaJIEXK-
HOTO BpSITYBaHHS: BIIKPUTOCTI, TPO30POCTI, MiA3BITHOCTI, y4acTi Tpoma-
CBKOCTI, JierieHTpaiizalii Ta epexruBHocTi. CaMe 1l CTaHAAPTH 3a0e3MeUyIoTh
JIOBIpY /10 MyOJiYHOI BJIaJM Ta IiIBHIIYIOTH PE3yJIbTaTUBHICTh IOJITHKU Y
cdepi (hi3MIHOT KYIBTYpH 1 CHOPTY.

®opmyBaHHS 370poBOi HaIlli HEMOXKJIMBE 0€3 aKTHBHOI y4acTi Ipoma,
criopTHBHHX (hbenmepariif, TPOMAaICHKUX OpraHi3aliifi Ta 3aKiaaiB OCBITH.
JlepxaBa Mae CTBOPIOBaTH YMOBH JUISI TTAPTHEPCHKOT MOJIETI B3aEMOIL, y SIKiH
KOXKEeH Cy0’€KT BUCTYTIAE CITIBYYaCHUKOM peajlizallii Iy OIiaHo1 MomiTHKY [2].

Omxe, Aep>kaBHa NOJITHKA Y cepi (i3NuHOT KyJIBTYpH 1 CIIOPTY MOBHHHA
PO3IISIAaTHCS SIK JIOBFOCTPOKOBA IHBECTHUINSI y 3IOpOB’s, Oe3neKy Ta KOH-
KyPEHTOCTIPOMOYKHICTh Hallii. 1i e(eKTHBHICTH BM3HAYAETHCA HE JMIIE 06CH-
ramMu (iHAHCYBaHHsS, a HacamIlepe/ll CHCTEMHICTIO, JIFOJMHOLIEHTPHYHOIO
CIPSIMOBAHICTIO Ta pPEalbHAM BIUIMBOM Ha SIKICTh JKUTTSI TpomaznsH. Dop-
MYBaHHS 3JI0POBOI HAIlil € MOXKIMBHM JIMIIIC 32 YMOBH Y3TOPKCHOI B3a€MOIT
JIEpXKaBH, MICIIEBOIO CaMOBPSIyBaHHS Ta TPOMAJSTHCHKOTO CYCIUIECTBA
Ha 3acajiaX HaJIeXKHOTO BPSAyBaHHSL.

JlirepaTypa:

1. MixHapomHy XapTifo (pi3MYHOTO BHXOBAaHHS, (I3MYHOI AKTUBHOCTI
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OJ0 XAPAKTEPUCTHUKHU OCIB, AKI BUNHAIOTH
HE3AKOHHE BUKOPUCTAHHS T'YMAHITAPHOI JJOIIOMOT' U,
BJATOJIMHUX MOKEPTB ABO BE3OILIATHOI JOITOMOI'H
3 METOIO OTPUMAHHS IPUBYTKY

Kpunnuna A. O.
acnipanm HayKo8o-00c1ioHoi 1abopamopii 3 npobiem 3anobieants
KPUMIHATHUM HPABONOPYULEHHSM
Jloneywvikutl depoicagnuil yHisepcumem GHYmMpIiWHIX cnpas
M. Kponusnuyvruii, Yrpaina

Cy0'exT npaBonopymieHss, nependadeHoro cr. 201-2 KK Ykpainu € oqaum
13 OCHOBHHIX €JIEMEHTIB HOT0O CKJIaIy, BIICYTHICTB SIKOTO CBiIUUTUMETE B3araii
PO BiCYTHICTh KPUMIHAIBHOTO MPABOMOPYIICHHS K TAKOTO.

Cy0'eKT KpUMIHAIIFHOTO TIPABOTIOPYIICHHS € (PI3NYHOI0 OCYTHOI 0CO0OI0,
sIKa JIOCATIIA BiKY, 3 IKOTO MOYKE HACTaBaTH KPMUMiHAJIbHA BiITOBITANBHICTD (CT.
18 KK Vkpainm). 3a He3aKOHHE BHKOPHCTaHHA T'yMaHITApHOI TOMOMOTH,
OmaroxiiiHMX mOXepTB ab0 Oe30IIaTHOI JOMOMOTH 3 METOI0 OTPUMAaHHA
npuOyTKY KpUMiHAIBHA BiAMOBIAAIBHICTh HACTAE 3 IMICTHAIATHA POKIB (CT. 22
KK VYkpainn) [1].

OcyqHOI BHU3HAETBCS 0C00a, sIKA M Yac BUMHEHHS KPHUMIHAJIBHOTO
MPaBOIIOPYIICHHS MOIJIA YCBiToMIIIOBaTH CBOi [ii (Oe3/isuIbHICTD) 1 KepyBaTu
HuMH. He mimisrae xpuMmiHanbHIA BigNoOBiTagbHOCTI 0co0a, siKa ImJ Yac
BUYMHEHHSI CYCIIUTBHO HeOe3IeuHoro JsiHH TepeOyBaia B CTaHI HEOCYAHOCTI,
TOOTO HE MOTJIa YCBIOMITIOBATH CBOI 1il (0e3MisUTBbHICTE) a00 KepyBaTH HAMH
BHACIIIOK XPOHIYHOrO ICHUXIYHOTO 3aXBOPIOBAHHS, THMYacOBOIO pO3JIaay
TICUXIYHOI JiSUTFHOCTI, HEOYMCTBa a00 IHIIIOTO XBOPOOIMBOTO CTaHY IICHXIKH
(ct. 19 KK VYxpainn).

Kpuminomnoriuaa XapakTeprCTHKa OCOOW, BUHHHX y HE3aKOHHOMY BHKO-
PHCTaHHI TyMaHITapHOI JOMOMOTH, OXOILUTIOE CYKYIHICTh COILaJIbHO-EMO-
rpadivyHuX, COIIaIbHO-POIHLOBUX, MOPATBHO-IICHXOJOTTYHUX Ta KPUMIiHAIHLHO-
NPaBOBUX O3HAK, IO JO3BOJSAIOTH BHSBUTH THIIOBI PUCH TaKUX IIPaBoO-
MOPYIIHHKIB 1 IPHYNHH iXHBOT MPOTHIPABHOI IIOBEIHKH.

Jo couianpHO-neMorpadiqHix 03HAK HAJICKHUTH BiK 0COOM, CTaTh, 3100yTa
OCBiTa, M0 B JefAKid Mipi OOyMOBIIOE HasBHI Yy OCOOM OprasizamiiiHi,
YIIPaBITiHCEKI Yr (P iHAHCOBI SIKOCTi T2 HABHYKU.

B. M. IlleBniB BH3Ha4aB, 110 HE3aKOHHE BUKOPHCTAHHS 3 METOI OTPHMAHHS
npuOyTKY TYMaHITapHOI JTOMIOMOTH, ONaroAiifHMX MOepTB abo 0e30IuIaTHOI
JIOTIOMOTY BUMHSEThCS: TpoMasstHaMu Ykpainu (100%); gonosikamu y 88,89 %
BUMAAKiB, a kiHKamMH — 11,11%; ocobamm Bikom 18-28 pokiB y 29,64%
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BUMaKiB, 2939 pokis — 40,74%, 40-54 pokiB — 22,22%, 55-59 pokis — 3,7%,
60 i OubIIe poKiB — 3,7%; 0cobamu 3 BUIIOKO 1 (haXxOBOIO MIEPE/IBHUIIIOD OCBITOO
y 66,67% BumnaKiB, 6a30BOI0 CEPEAHBOIO Ta MPODUIHHOIO CEPEJHBOI0 OCBITOO
— 33,33%; ocobammy, siki TparrooTh, v 70,38% BHUINAIKIB, Ipane3TaTHIMH, SIKi
HE TIPAITOIOTh 1 He HaBYAKOThCA, — 22,22%, CTyIeHTaMH 3aKJIa/IiB BHIIOI OCBITH
— 3,7%, 6e3pobiTHuMu — 3,7%; y 33,33% BumankiB y ckiami rpymu ocio,
a 7,41 % —y ckiazi oprasi3oBaHoi rpynu a0o 37I09MHHOI OpraHizanii; ocodamm,
SKI paHillle BYNHSIIN KpIMIHATIBHI TipaBoniopymeHss (7,41%) [2].

ComiaqbHO-POJIBOBAMH ~ €IEMEHTAMH  KPUMIHOJIOTIYHOI XapaKTepHCTHKU
oci0, sIKi BUMHSIOTH HE3aKOHHE BHUKOPUCTAHHS 3 METOI0 OTPUMAHHS NPHOYTKY
T'yMaHITapHOI JOTIOMOTH, ONarofiifHUX MOXKEPTB € HAJEKHICTh TAKUX OCIO 10
MEBHHUX COLUATGHUX pOJIeH, 10 3a0e3nedyloTh JOCTYH A0 TyMaHiTapHOi
JIOTIOMOTHY. 30KpeMa, Iie Taki 0ocoOH, SIK: 1MOCazioBi 0COOM OpraHiB JIepyKaBHOL
BIagu ab0 MICIICBOTO CaMOBPSIyBaHHS; KCPIBHUKH a00 MpPAaIliBHUKH
OmaroxiitHuX (QOHIIB, TPOMAICHKIX UM BOJIOHTEPCHKHUX OpTraHi3alliif; cTy>KOOBI
0co0M TMIANPUEMCTB, YCTAHOB YH OpTaHI3aIliid, 3alydeHWX JO PO3MOLTY,
30epiraHs abo TPaHCIIOPTYBaHHS TYMaHITapHOI JOTIOMOTH; OKPEMi BOJIOHTEPH
YY TIOCEpPeIHUKH TOLIO0. B Takux BHIaAKaXx KPUMiHAIBHI IPaBONOPYLICHHS
MalOTh KOPHCIMBO-CITY>KOOBHI ~XapakTep, NOB'SI3aHUN 13 3JIOBKHWBaHHIM
JIOBIPOIO Ta CITy’KOOBHUM CTAHOBHIIIEM.

Jlo MOpaJbHO-TICHXOJIOTIYHUX PHUC SK CKIJI0BOI  KPUMIHOJOTIYHOT
XapaKTepPHUCTHKU OCIO, sIKi BUMHSIOTh HE3aKOHHE BHKOPUCTAHHS I'yMaHITapHOI
JIOTIOMOTY  BIJIHOCUTBCS: KOPUCJIMBA MOTHBAlis (OTpUMaHHS MaTepiaibHOT
BUTO/IM, HE3aKOHHOTO MPHOYTKY); HHM3BKHMH DIBE€Hb IPaBOCBIJOMOCTI Ta
3HELIHEeHHsI CYCITUTbHOT HeOe3MeKn MisSHHS; MOpPaJbHHUN IMHI3M, BUIIPaBIaHHS
BJIACHUX [ «CKJIQTHUMH 0OCTaBUHAMIY (BiifHa, CKOHOMIYHA KPH3a) TOIIIO.

Hlono moTHBamii 0coOM 3JOYMHI TiJ 4Yac BYMHEHHS HE3aKOHHOTO
BUKOPUCTAQHHS 3 METOI0 OTPHMaHHA NpPUOYTKY T'yMaHITapHOI JOMOMOTH,
OmaromiiiHUX TOXepTB a00 O€30IUIaTHOi JOIMOMOTH, TO BOHA IIOJATAE B
NParHeHHi 37I0YMHI 30araTUTHCS, He IUBILTYNCH HA YMOBH, B SIKHX YUHHSAETHCS
BKa3aHE TIPABOIIOPYIICHHS, Ta HOTro CycCHiIbHO HeOe3meuHi Hacmigkw. Sk
MPUKIIAJl, KOPUCIMBUN MOTHUB OCOOM 3JIOYMHILA, IO TMOJArae B Oa)aHHI
CNNBHOTO 30aradyeHHss BHACIIOK OTPUMAaHHS NMPUOYTKY HUIIXOM HPOAAKY
TOBAapiB TYMaHITAPHOI JIOIIOMOTHM, HACTUIBKM BUP@XEHMH, L0 HOro He
3yNMUHSIOTh aHi Jist B YKpaiHi NpaBOBOTO PEXHUMY BOEHHOTO CTaHy, aHi
3a00pOHa HAa TPOAXK T'yMaHITAPHOI JOMOMOTH, aHi 00OB’S30K 0E30ILIATHOI
nepeavi Takoi OMOMOTH OJTHOMY 13 BilickkoBUX (popmyBaHb [3].

Jns gacTiHM 0ci0, 10 BYMHSIOTH HE3aKOHHE BUKOPHUCTAHHS T'YMaHITapHOT
JOMOMOTH TaKOXK XapaKTepHa BIJICYTHICTh IOMEPEAHBOI CYOUMOCTI, IO
TIOSICHIOETHCST JIATCHTHICTIO TAKHX 3JI0YHHIB 1 CKITQHICTIO iX BUKPHTTSI.

Kpuminonoriuaa xapakTepucTuka oci0, sKi BUMHSIIOTH HE3aKOHHE
BUKOPHCTaHHS TyYMaHITapHOI JONMOMOTH, OjaroaiffHmX ToXxepTB abo
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0€301UIaTHOI IOIIOMOTHY 3 METOI0 OTPUMAaHHS MPHOYTKY € CKJIa/I0BOI0 YACTHHOIO
KPUMIHOJIOTIYHOT ~ XapaKTEepHCTUKHM  TPaBOIOPYIICHHS,  IependadeHoro
cr. 201-2 KK VkpaiHn Ta moemHye y cobi CyKYITHICTh COILajbHO-IEMO-
rpadigHNX, COUIATbHO-POIBOBUX, MOPAITHHO-TICHXOJIOTIYHAX Ta KPUMiHAJIBHO-
NPABOBHX O3HAK, JOCIIDKEHHS SKHX MO3BOJIUTH BHSBHTH HE TUTHKU THIIOBI
PHCH TakUX TPABONOPYIIHUKIB, NPUYMHM IXHBOI MPOTUIPABHOI IOBEIiHKH,
a ¥ MoTepeanTH TaKy MOBEAIHKY B MailOyTHROMY, IO € 3aIIOPYKOIO 3HIDKEHHS
KUTBKOCTI BYMHEHHS MOMIOHMX TMPOTHIIPABHUX [ifHH HA TEPUTOpii HAmoi
KpaiHu.
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€BPONENCHKI CTAHIAPTH THOOPMAIIITHOT O
3ABE3IEYEHHSA TPABOOXOPOHHOI TISIIBHOCTI

Barpak K. M.
acnipanm Hayko8o-00c1ioHoi 1abopamopii 3 npobaem 3anobieanhs
KPUMIHATbHUM NPABONOPYUEHHAM
Jloneywvikutl depoicagnuil yHisepcumem GHYmMpIiWHIX cnpas
M. Kponusnuyvruii, Yxpaina

CrorosHi Hamia KpaiHa IIEpeXUBAE €MOXY AKTUBHOTO BHUKOPHCTAHHS
IHTEpHETY, a IepexiJ 0 eIEeKTPOHHNX 1H(OPMALIHUX CUCTEM CYTTEBO CIIPHSIE
PO3BUTKY JlepkaBH. Pa3oM 3 1M, BHHMKAIOTh HETraTWBHI SIBUINA, Taki SK
KiOEp3TIOYMHHICTD, BKITIOYAIOUH (KpaaiKKH 3 OaHKOMATIB HULIXOM BCTaHOB-
JICHHS CIEIiabHUX HAKIAJOK, HECAHKI[IOHOBAHE CIIMCAHHS KOINTIB 3 OaHKIB-
CBKHX PAaXyHKIB Uepe3 CHCTEMH JUCTAHIIHHOTO OaHKIBCHKOTO OOCITyTOBYBAaHHS,
IIaXpaiCTBO Yepe3 iHTepHET-ayKIIiOHH, IHTepHEeT-Mara3uHy Ta CaiTH, a TaKOX
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NPOTUNPABHUI KOHTEHT, IO MpOIAarye eKCTPEMi3M, TEpOpH3M, HAPKOMaHII0
Ta KyJIbT HaCHJIbCTBA) [1].

OmarMK 13 Tepmmx KpokiB  mudpoBoi Tpancdopmanii myOniuHOro
VIPaBITiHHS CHPSIMOBAHUM Ha OKPECIICHHS iH(pOpMarii K Cy4acHOTO Pecypcy
CTaJIOro po3BUTKY B €BporelickkoMy Coro3i Oynu 3aTBep/ukeHHs [IMpeKTHBH
95/46/€C €ppometicekoro Ilapmamenty Ta Pagn €Bporm Big 24 KOBTHA
1995 poky «IIpo 3axmct ¢i3rmgHMX 0Ci0 MOA0 00POOKH MEPCOHATBFHUX JTAaHNX
Ta MpO BUTBHUH pyX Takux daHux» [2]; Hupextusu 97/66/€C €Bporeichkoro
[Mapmamenty ta Pamm €Bporm Bim 15 tpymms 1997 poxy «IIpo obpodky
MEPCOHAIBHUX JIAHUX Ta 3aXUCT KOH(DINSHIIHHOCTI B TelEeKOMYHIKAI[IHHOMY
cexropi» [3].

JupextuBa 95/46/€C Oyna Bupana Juisi JikBijauii Oap’epiB Ha HUIIXY
BUIBHOTO TIOTOKY iH(opMalii, NpHUBEAEHHS OO CIUIBHOIO 3HAMEHHHKA
HalllOHAJIGHUX HOPM Yy Hiif cdepi Ta 3a0e3neueHHs OHAKOBOTO 3aXUCTY IpaB
rpomazsH y Mexkax CriBroBapuctsa. L JlupexTrBa 0XOIUTIOE «OYyAB-SIKY IO
9l Ccepifo Miif, SAKi 3MIMCHIOIOTBCS 3 BHUKOPHUCTaHHSIM OCOOWCTHX IaHHX»,
0 TI03HAYAEThCSA TEPMIHOM «0OpoOKa» maHmxX. lo TakmxX il BiTHOCSTBCS:
30upaHHs ocobmcToi iH(opMmarii; ii 30epeKeHHs; PO3TOJOMICHHS, Ta iHIIE.
Lleii akT 3aCTOCOBYETBCS J10 iH(pOPMALLIT, sika 0OPOOIISIETHCST aBTOMATH30BaHUMU
3acobamu (HAIPUKIIAZ, KOMIT FOTEPHOI0 0a30f0 KIIEHTIB), a TaKOX O BiJO-
MOCTEH, 1110 CTAHOBJISITh YACTHHY HEABTOMATU30BAHUX «CHUCTEM I07[adi 3asBOK»
abo mpusHaveHi OyTn HUMH. J[OCTyn O TakMX CHCTEM MOXe OyTH Di3HHM,
HalpHKiIa, CHCTeMa IOojAaul MOXKe MICTUTH TpaJulliliHI IarepoBi KapTKu
3 iH(opMaIli€ro, BIOPSAKOBaHOK 3a aidariroM. I{s lupektuBa He moIM-
PIOETBCST HA JaHi, 0OpOOJIeH] BUHATKOBO 3 OCOOMCTHX MIpKYBaHb UM y TOOY-
TOBMX LULIX (HAIPUKIIA[, €JIEKTPOHHWH LIOJNEHHUK 4 (halyl 3 JAHUMH IIpO
CIM’0 Ta Ipy3iB).

HupektiBa 97/66/€C  cTocyeThcsi 3aXWCTy TPHUBATHOCTI  iH(oOpMAIIii
B TeJeKOMYyHIKalisax. Y miff JIupekTuBi BKa3zaHO, IO KPaiHU-WICHW TOBHHHI
rapaHTyBaTH CEKPEeTHICTh CIUIKYBAHHA IIUIIXOM BiOMOBIHMX HAIIOHAIBHUX
3aKOHIB. ByJp-sIke HECAHKIIIOHOBaHE MiJCITyXOBYBAHHS, IIEPEXOIUICHHS abo
MOHITOPHHI' TEJIEKOMYHIKALlIfHUX PO3MOB € He3akoHHMM. Takox [lupextiBa
BCTaHOBIIIOE, 110 y BHIAJKaX, KOJM ICHYIOTH JAPYKOBaHi ab0 eJIeKTPOHHI
KaTaJIoTH TEJICKOMYHIKAI[ii, 0COOM MaroTh, B MPUHIIUII, MPABO OE3KOIITOBHO
BUJIAJISATH CBOIO iH(OPMALLIIO 31 CITHCKY.

Ha nomawy, 12 mumast 1999 poky Pimennsim Ne 1719/1999/€C €spo-
nevicbkoro [Mapmamenty ta Pagu €Bporu «I1lomo HU3KKM BKa3iBOK, SIKi BKIIFO-
YalOTh BU3HAYEHHS IIPOCKTIB, IO CTAHOBITH CHUIBHUK IHTEpec, s
TpaHC’ €BPOIICHCHKUX MEPEX EIEKTPOHHOTO OOMIHY IaHUMH MK aJMiHic-
Tparisimi» [4]. ¥ cr. 1 mporo MOKyMEHTY 3a3Ha4eHO HACTYITHI mimi: 3a0e3ire-
YeHHsI BUCOKOTO PiBHS B3a€MOIi1 MK TeIeMaTHIHIMH MEpeKaMHu, 1[0 CTBOPEHi
JieprkaBaMI-WICHaMH, a TakKoK MK CITIBTOBapHCTBOM Ta JepKaBaMH-WICHAMH
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y PI3HHMX aIMiHICTPaTHBHUX cdepax i, 3a MOTpeOH, 3 MPUBATHUM CEKTOPOM.
Mera mnonsirae 'y miaTpuMIi po30yIOBH €KOHOMIYHOTO Ta BAJIIOTHOTO COIO3Y;
Y3TO/DKEHHSI 3a3Ha4Y€HHX MEpeX i3 3arajlbHUM TeJeMaTHIHuM iHTepdericoMm
MK CITIBTOBapHCTBOM Ta JIepyKaBaMHU-WICHAMH; HaJIaHHs 3HAYHUX IepeBar s
anMiHICTpamid nmepikaB-wieHiB Ta CHiBTOBaprCTBa 3aBISKHA  ONTHMI3allii
oliepariifi, 3MEHIIIEHHIO BUTpaT Ha OOCIyTOBYBaHHS, IPUCKOPEHHIO BIIPOBAI-
JKEHHS HOBHX MEPEX Ta TIOKpalleHb, a TaKOX MJOCSTHEHHS CIIUIBHOTO
0e3MeyHoro Ta HagifHOTO OOMIHY JaHMMH; HOIIMPEHHS NepeBar TaKUX Mepex
Ha mpomucioBicTe CriBTOBapHcTBa Ta TpoMmamsaH €Bponeficbkoro Coro3y;
CIPUSIHHSA TIOIIMPEHHIO KpAIoro JOCBiAy Ta CTUMYJIIOBaHHS pO3POOKU
IHHOBAI[IMHHUX TEJIEMATHYHUX PILICHb B aAMIHICTPAITISIX.

3axomy, Bu3HaueHi y pimenHi Ne 1720/1999/€C, crnpsimoBaHi Ha: BH3HA-
YEHHS TEXHIYHMX BHUMOT Ta 3arajbHHUX IOCIYT I Taly3eBHUX MEPEeX, SIKi
MaloTh BIJMOBiIaTH BUMOTraM KopucTyBayiB CmiBToBapucTtBa (crartsi 4);
3a0e3neyeHHsT CKOPOUCHHSI BUTPAT Ha MPHKIIAIHI IPOTPAMH TATY3E€BHX MEPEX,
ONTHMI3allif0 Ta BIOCKOHAJCHHS TEXHIYHUX pillleHb, CKOPOYCHHS Yacy,
HEOOXiHOTO IS BIIPOBAIDKCHHS OTCpAIlifHAX CHUCTEM, a TaKOX pallioHai-
3aIlif0 CHCTEMHOTO 00CITyTOBYBaHHS (CTATTS 5); 3a0e3MeueHHs] CyMiCHOCTI III0/I0
KOHTeHTY iH(opMallii, SKOW OOMIHIOIOTBCS B aAMIHICTPATHBHHX CEKTOpax
Ta MK HIMH, a TaKOX 13 TIPUBATHUM CEKTOPOM (CTaTTA 6).

Crpimkuii porpec 1U(pPOBUX TEXHOJOTIH 1 MosiBa HOBHX 1podieM y cdepi
iH(pOpMAITIHHOT Oe3MeKH BUKIMKAIN MOTpedy y MOJCpHI3allii 3aKOHOIABCTBA
y chepi iHpopMarliiiHoro 3abe3meucHHS MyOIiUuHUX aaMiHICTpariid. Binrak,
25 tpaBust 2018 poky HaOpaB YMHHOCTI 3arajJbHUN pPeriiaMeHT PO 3aXUCT
nmaaux (mami — GDPR, Permamenr) [5].

JuHamidHUH PO3BUTOK LM(POBUX TEXHOJOTIH Ta BHHHUKHEHHS HOBHX
BUKIMKIB y cbepi iHdopmariiiHOi Oe3nekn OOYMOBIIIM HEOOXITHICTH
OHOBJICHHS 3aKOHOJIABCTBA y cdepi iHpOopMamiitHOTo 3a0e3MeueHHS IeprKaBHIX
amMminicTparmin. Otxke, 25 TpaBHs 2018 poky HaOyB UYMHHOCTI 3arajbHUA
permaMenT mpo 3axucT manux (mami — GDPR, Permament) [6], mo 3amiHuB
HupextuBy 95/46/€C [7] Ta 3ampoBaguB OUTHII >KOPCTKI HOPMH OOpOOKH
nepcoHanpHux nanux. GDPR mae GesmocepenHio it0 B yCiX KpaiHax-uieHax
€sponeiicbkoro Coro3y Ta HOMIMPIOETHCS Ha OOPOOKY NMEpCOHATBHMX JIAHUX
rpoMajsiH 1 pe3uaeHTiB €Bporeiickkoro CoOr03y HE3aJIeKHO BiJ JIOKAIlii
orepatopa. JIOKyMEHT CyTTEBO PO3LIMPHB IpaBa CyO’€KTIB JIaHHX, 3aKpiluB
y CT. 25 npHHIMI «KOH(IIEHIIHHICTh 32 TPU3HAYEHHSIM» Ta MOCWIIMB CAHKIIi
3a MOPYILIEHHsI BUMOT 3aXHCTY NEPCOHATIBHUX JaHHX.

TakuM 4nHOM, aHAJI3 HOPMATHBHO-TIPABOBHX akTiB €Bporelicbkoro Coro3y
3aCBIiIUMB, 110 €BPOIICHCHKA MOJIEITH iHPOPMAITIHOTO 320€3IIeTeHHS Ty OIITHIX
aJIMIHICTpaIif 1 TIPaBOOXOPOHHHWX OpraHiB 0a3yeThbCs Ha IO€THAHHI
TEXHOJIOTTYHOI 1HTETPaIlii, BUCOKOTO PIBHA CyMICHOCTI 1H()OPMAIIHHNX CUCTEM
Ta JKOPCTKHX TapaHTil 3axWCTy MpaB JIOAWMHM, HAacaMIepen IpaBa Ha
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NPUBATHICTh 1 3aXKCT MepcoHaIbHNUX JaHuX. JupextnBu €C, pilleHHs 11070
TPaHC €BPONICHCHKIX MEpEX €JIEKTPOHHOTO OOMIHY JaHMMH, a TaKOX
3aranpHuil pernameHT npo 3axuct paHux (GDPR) chopmyBamm komIniekcHy
MPaBOBY OCHOBY, sKa 3a0esmeuye OamaHC MK TOTpeOaMu Oe3meku Ta
JIOTPUMAaHHSM JEMOKPAaTHIHIX CTaH/IaPTIB.
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CUCTEMHO-CTPYKTYPHUM NIJIXIJ JO AIMIHICTPATUBHO-
MPABOBOI'O PEI'YJIFOBAHHSI KOHKYPEHIIIi: MOXKJIUBOCTI
JJIS1 MOJEPHI3AILIl KOHKYPEHTHOI HOJIITUKU YKPAIHU

Bpacaasens 4. 10.
acnipanm Kagheopu KpUMIHATLHO20, AOMIHICIPAMUBHO20 NPAsa i npoyecy
3BO «Misxcnapoonuii yHisepcumem 6iznecy i npasay,
M. Xepcon, Vkpaina

CHCTEMHO-CTPYKTYPHHMI MiAXiZ O aAMIHICTPaTHBHO-IIPABOBOTO PEryJIo-
BaHHA KOHKYPEHLIl BIJKpHBAa€ JOJATKOBI MOXJIMBOCTI JUII OCMHCIICHHS
KOHKYPEHTHOI MOJITHKH SIK IUTICHOT MiICUCTEMH ITyOJIIYHOTO a/IMiHICTpYBaHHS,
a He JIMIIE SK CYKYIMHOCTI HOPM i NMOBHOB&)XEHb OKPEMOTO CIICLiali30BaHOTO
oprany. Y [bOMY WiIXOIi PEryJIFOBaHHS KOHKYPEHIIi pO3IJIANAEThCS SIK
BIIOPS/IKOBAaHA CHCTEMa CNIEMEHTIB (HOPMATHBHUX, IHCTUTYLIHHHX, MPOLEIYP-
HHX, OpraHizaiiiHmx, iHGOpMAaIiHNX), B3aEMOJIISI SIKMX BH3HAYaE (HaKTHUHHI
CTaH KOHKypEHTHOTo cepenoBuia [1; 3; 4]. Taka ornTuka J03BOIISIE BUSIBIATH HE
TUTBKH J1eEeKTH OKpEeMHUX HOpPM HYH pillleHb, a ¥ CHCTeMHi AWCQYHKI:
(bparMeHTapHICTb TOJITHKH, CYNEPEeYHOCTI MDK PEryJSITOPHUMH LUISIMH,
PO3pHBM MDK TPHIHMCAMH Ta TPOLEAYPHOI MPAKTHKOI, JIyOIIOBAHHS
Y1 KOH(IIIKTH KOMITETEHIIii opraniB myOumiuHoi Biuaam [1; 2].

Y Mexax CHCTEMHO-CTPYKTYPHOTO TWiIXOXy aJMiHICTPaTHBHO-TIPABOBE
pETyJIIOBaHHS KOHKYPEHINi JOIUIGHO OIMCYBaTH dYepe3 Kiulbka B3a€MO-
OB’s3aHMX OJ0KiB. HopmaTuBHUI OJIOK OXOILTIOE 3aKOHONABCTBO IIPO 3aXUCT
SKOHOMIYHOI KOHKYpEHIIii, PO AHTHMOHOIOJBHUA KOMITeT YKpaiHH, IIpo
JIep’KaBHY JIOTIOMOTY, TIpO IIyOJNiYHI 3aKyImiBi, a TaKOX 3araibHi aKTH
aJIMIHICTPaTUBHO-TIPOLICYPHOTO  XapakTepy, 30KpemMa 3akoH  YKpalHH
«[Ipo amgmiHicTpaTiBHY Tporenypy» Big 17 motoro 2022 poxy Ne 2073-1X
[5; 6; 7; 8]. InctuTyIiiiiHMiA GJIOK MICTHTB CHCTEMY OpPTaHiB, MO (HOPMYIOTH
1 peai3yloTh KOHKYPEHTHY TOJITHKY: AHTUMOHOIOJBHHN KOMITeT YKpaiHu,
rajly3eBUX PEryJsTopiB, OpraHd BHKOHABYOi BJaJM Ta MICLIEBOIO CaMOBpsi-
JyBaHHS, cynoBi opranu [3; 4; 6; 7]. IlporeaypHuii OGJOK BKJIIOYAE perijia-
MEHTOBaHI TIOCITIIOBHOCTI il II0JJ0 KOHTPOJIIO KOHIEHTpAIil, po3riIsiLy CrpaB
PO TOPYLIGHHS 3aKOHOJABCTBA IPO 3aXWUCT EKOHOMIYHOI KOHKYpEHLl,
MOTO/KEHHS! IEPXKaBHOI JOTIOMOTH, MPUHHATTS PillIeHb i3 CyTTEBUM BILUTMBOM
Ha puHOK [4; 5; 8]. OpranizaniiiHo-(yHKIIOHATBHIN OOK BinoOpakae
PO3MOALT TIOBHOBaKEHb, MEXaHI3MH KOOPAWHAIl{, BHYTPIIIHI perJaMeHTH
Ta TPAKTUKH B3aEMOJIii MK opraHamu Iyomigaoi Bruamm [1; 2]. TadopmartiiiHo-
AHATITHIHUHA OJIOK CTOCY€EThCs 30MpaHHs, 0OPOOKH Ta BUKOPUCTAHHS PUHKOBHX
JTAHUX, CTATUCTHKH, PE3yJIbTAaTiB MOHITOPHHTY Ta €KOHOMIYHOTO aHai3y [3; 4].
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[MepeBara cHCTEMHO-CTPYKTYPHOTO IIiIXOy MOJISITAa€ B TOMY, IO MOJEp-
Hi3allisl KOHKYPSHTHOI MOJITHUKH YKpaiHM pO3IIISIaeThcsi HE SIK TOYKOBE
KOPUTYBaHHS OKpPEMUX HOPM, a SIK KOMIUIEKCHA IepeOy/ioBa B3a€MO3B’S3KiB
MDK 3a3HaueHHMH Onokamu. Lle nmo3Bosie MoB’s3yBaTH 3MIHHM MaTepiallbHHAX
MPUIKCIB 13 TpPaHCPOPMAIIIEI0 TPOIENYp, IHCTUTYILIIHOI apXiTeKTypH Ta
VIPaBITiHCEKUX TPaKTHK [1; 2]. Hanpukiaz, 3ampoBamKeHHsT HOBUX KPHUTEPIiB
OLIIHKH JOMIHYIOUOTO CTaHOBHIIA a00 y3rouKeHnX i Oe3 Hale)KHOI ajanTarrii
MPOLIETyp PO3IILIAY CIPaB i MPOLECYaTbHUX TapaHTIH ISl YIaCHUKIB MOXKE He
JaTH OYiKyBaHOTO e(eKTy ¥ HaBiTh TOCWINTH PH3HUKH BHOIPKOBOTO
npaBo3actocyBanHs [3; 4]. BinnoBigHo, cMCTeMHHI aHaii3 BUMAarae OJJHOYac-
HOTO BpaxyBaHHs MarepiajibHO-IIPABOBUX 1 MPOIECYalbHUX, OpraHi3alliiHuX
1t iHopMaLliifHIX acTIeKTiB.

OpmHMM 13 KJIIOYOBMX HampsMIB MOJEpHi3alii KOHKYPEHTHOI MOJITHKA
VYkpaiHu B CHCTEMHO-CTPYKTYpHiH JIOTIIi € Y3rO/PKEHHS KOHKYPEHLIHHOTo
BUMIpY 3 IHIIUMH HapsMaMH ITyOJi9HOT eKOHOMIYHOI MOMITHKA. Y TPAaKTHIIL
MyOJIYHOTO 8 MIHICTPYBaHHS HEPIIKO CIIOCTEPIracThCSd CHTYyamis, KOJH
pimeHHs y cdepi MPOMHUCIOBOI, iIHHOBAIIMHOI, periOHaIbHOI YM COLIaJIBHOI
MOMITHKKA (DAKTUYHO 3MIHIOIOTH CTPYKTYPY PHHKY, CTBOPIOIOTH HEPEBAard IS
OKpEeMHUX CYyO’€KTIB UM CErMEHTIB, ajie¢ HE MPOXOISITH OLIHKY 3 TOYKU 30pY
BIUIMBY HA KOHKypeHIito [2; 4]. CHCTEeMHO-CTPYKTypHHH MiIXiJ MpPOIOHYE
IHTETpYBaTH KOHKYPEHIIHHI KpuTepil y NpOLeaypyd MiATOTOBKH IIPOEKTIB
HOPMAaTHBHO-TIPABOBUX aKTiB, CTparerid i mporpam, TOOTO 3pOOWTH aHai3
BIUIMBY Ha KOHKYPEHIII0 OOOB’S3KOBHUM €JIEMEHTOM 3arajlbHOI PeryssiTopHOi
npoueaypu [1; 5; 8].

VY 1pOMy KOHTEKCTI 3HaYHMH MoTeHHmiad Mae 3akoH Ykpainu «lIpo
aJIMIHICTpaTHBHY Tporeaypy» Bim 17 motoro 2022 poxy Ne 2073-IX, skwii
YCTaHOBJIIOE 3arayibHi CTaHAAPTH MPO30POCTi, Y9acTi 3aiHTEpecOoBaHHUX OCiO,
MOTHBYBaHHS Ta OCKap)KCHHS aIMIHICTpaTHBHHX akTiB [5; 8]. Sfkmo mi
CTaHIapTH OyIyTh TOCTIJOBHO 3aCTOCOBYBATHCS IO DilllcHb, IO 3adillaroTh
KOHKYPEHTHE CepeloBHINe (JIIeH3YBaHHS, AO3BUIbHI MPOIEAYPH, AOCTYI 10
iH(pacTpyKTypH, TapudHe peryIioBaHHS, PO3IOLT AEpKaBHOI JOIIOMOTH),
I[E MOXE CYTTE€BO 3MCHIIUTH TIPOCTIp JJIsi JTUCKpEIli, [0 CTBOPIOE
AQHTHKOHKYpeHTHI pu3uku [3; 4; 6]. Takum YMHOM, CHCTEMHO-CTPYKTYpHa
MoJIepHi3allisl rependavae BOyI0BYBaHHs KOHKYPEHIIHHUX BUMOT Y 3arajibHHN
aMiHICTPaTHBHO-TIPOLICIYPHUI KapKac, a HE JIMIIE BJOCKOHAJEHHS CIIelli-
TLHUX HOPM 3aKOHO/IaBCTBA IIPO 3aXHMCT EKOHOMIYHOT KOHKYPEHII.

JlpyruM BaKJIMBMM HampsiMOM MOJIEpHi3allii B MeXaX CHCTEMHO-CTPYK-
TYpHOTO TIOXOAy € TMeperisan IHCTHTYIIHHOI apXIiTeKTypH KOHKYPEHTHOL
MOMTHUKU. Po3moail MOBHOBAXEHP MDK AHTHUMOHOIIOJBHMM KOMITETOM
Ykpainu, HeHTpaIbHIMHI OpraHaMH BHKOHABUOI BJIA/IH, OpraHaMH MiCIIEBOTO
CaMOBPSITyBaHHS Ta TAy3¢BUMHU DETYJISITOPAaMU HEPIIKO XapaKTepHU3YEThCs
MepeTHHAMH ~ KOMIICTEHIIIH, AyONIOBaHHSAM KOHTPONBHUX (YHKIINH abo,
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HaBIaK{, PO3MMTICTIO BimnoBimaibHOCTI [2; 4; 7]. CHCTEMHO-CTPYKTYypHHH
aHaJI3 J03BOJISE BHSBILITH CUTYallii, Y SKUX DIIIEHHS PO PHHKOBI YMOBH
(haKTHYHO YXBAITIOIOTHCS 11032 ITOJIEM 30py OpraHy KOHKYPEHTHOTO BiJIOMCTBA
(HanpuKIan, WO Yac MPUHHATTA pIlIeHs IIOJ0 pPEXHUMY JOCTYIy [0
THPPACTPYKTYpHUX 00 €KTIiB, CIICIIANBHAX YMOB Y4YacTi y IyONIYHHX 3aKy-
TIBJIAX, 3aIPOBAPKEHHSI CIICIIANBHAX PSKIMIB MIATPAMKA OKPEMHUX CyO’€KTIB
9 BUJIB AisUTbHOCTI) [3; 4].

MopgepHizarist IHCTUTYIIHHOI CKIIaJOBOI KOHKYPEHTHOI MOJITHKHA y TaKiid
JoTimi Tmependadae, Mo-TiepIe, YiTke HOPMATHBHE 3aKpiIUIeHHS O0OB’SI3KOBHX
KOHCYJIBTAIIH 3 AHTHMOHOIMOJBHUM KOMITETOM YKpaiHH IIOMO0 PIillleHb, SKi
MOXXYTh MaTH ICTOTHMH BIUIMB Ha KOHKYPEHI[I0; MO-ApYyre, CTBOPECHHS
NpoLeAyp KOOpAHMHALIT MO3MIIH MDK OpraHamMH BJIaJHU y CIIpaBax, 1€ MOEM-
HYIOTBCSl PETYJIATOPHI, COLiajbHI i KOHKYpEHIIHHI LI, HO-TPETe, PO3BUTOK
BHYTPIIIHIX KOMITIA€HC-TIPOrpaM B OpraHax ITyOiivyHOI Bia i1, CIPSIMOBAaHHUX Ha
3ano0iraHHs aHTUKOHKYPSHTHHM pimeHHsM [2; 4; 6; 7; 8]. Taki 3axomu
CIPHSIOTh TIIBUIICHHIO Iepe0adyBaHOCTI Ta Y3TODKEHOCTI ITyONivHOI
TIOJIITHKH 3 TIOTJISITY 30€peKEHHSI KOHKYPEHTHOTO TIOPSKY.

Tperiii BUMIp CHCTEMHO-CTPYKTYpHOI MOZEpHI3allii CTOCYEThCA MPOIIe-
JTypHOI KOMIIOHEHTiI KOHKYPEHTHOI TIOJIITUKH. Y HAyKOBiH JliTepaTypi oOrpyH-
TOBYETHCS, IO €(PEeKTHBHICTh 3aXHCTy KOHKYpEHIII BU3HAYAETHCS HE JIUIIE
3MicTOM 3a00pOH 1 TPHUNKCIB, a ¥ SKICTIO TPOLEAYp pO3IJISAY CIpaB,
MPOLIECYATbHUMU TapaHTisIMU [UIsl Cy0’€KTIB TOCHOJAPIOBAHHS, MPO30PICTIO
KpUTepiiB OLIIHKM Ta MOTUBYBaHH: pillieHb [3; 4; 6]. 3acTocyBaHHS 3araJlbHUX
CTaHIAPTIB  HAICKHOI  aJMIHICTPATHBHOI  TMPOIEAYPH JO  JSUTBHOCTI
KOHKYPEHTHOT'O BiJIOMCTBA Ta IHILIMX OpraHiB (IpaBo OyTH BUCIIyXaHUM, JOCTYII
JI0 MaTepiajiB CIpaBH, PO3YMHUH CTPOK, WiTKa (hiKcamis T0Ka3iB i apryMeHTIB)
JIO3BOJISIE 3HU3UTH PU3UKU (hOPMAIBHOTO 200 BHOIPKOBOTO IPABO3aCTOCYBaHHS
1 ITiIBUIIUTH SIKICTH CY0BOTO KOHTPOJIIO [5; 8].

3 onmpimy Ha me, CHCTeMHO-CTPYKTYPHHH MiiXia mepeadadae MOCHICHHS
MPOLIEYPHOTO BHUMIpPY KOHKYPEHTHOI TOJITHKH depe3: METalli3alliio Ipore-
CyaJlbHHUX HOpM Yy CIIpaBaXx IpO IIOPYIIECHHS 3aKOHOAABCTBA IIPO 3aXUCT
EKOHOMIUHOT KOHKYPEHIIT; CTaHAapTU3aIlil0 MOTHBYBAJILHOI YaCTUHH DillleHb
AHTHMOHOIOJIFHOTO KOMITETY YKpaiHu; 3a0e3leueHHs] Y3rOJDKEHOCTI MiK
aIIMiHICTPaTHBHUMU TIpOIIelypamMu Ha piBHI KomiTeTy i mopanbImM Cy10BUM
neperyisinoM [4; 6; 7]. BaxximBo, 0 CHCTEMHUI aHAI3 JO3BOJISE OIIHIOBATH HE
TUIBKM KOXKHY TTPOLIEIYPY OKPEMO, a i Te, sIKk BOHH B3a€MOJIIOTh MiX CO0O00
(HarpuKIIaz, MOro/PKEHHSI KOHIIGHTPALli — MOAAIBIINI HarIsl 32 BUKOHAHHIM
3000B’13aHb — OIIiHKA BIUIUBY JIEP>KaBHOI JOITIOMOTH).

UeTBepTHii HampsM MOJEpHI3amil Y CHCTEMHO-CTPYKTYpHIH JIOTIIi TIOB’S-
3aHHH 13 €BPOIHTETPALIfHIM BEKTOPOM YKpaiHW. AJanTaIlisi 3aKOHOJaBCTBa
Mpo KOHKYpeHIifo A0 acquis €Bpomeiicekoro Coro3y BHMAarae He JIHIIe
(hopMaBHOTO ~ BIATBOPEHHS HOPM, a ¥ HAaOMMKEHHA IHCTUTYIIHHUX,
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NPOLIEAYPHUX Ta AHANTHYHUX TPAKTUK JI0 €BPONEHCHKMX CTaHAapTiB [3; 4;
6; 7; 8]. Uepe3 CHCTEMHO-CTPYKTYpHY NpH3MYy L€ O3HAuyae: IHTErparito
€BPOIEHCHKNX KPHUTEPIiB OIIHKM JOMIHYyBaHHs, KOHTPOJIO KOHIIEHTpAIii
1 JIepKaBHOI TOTIOMOTHY Y HAIlliOHAJFHY HOPMAaTHUBHY 0a3y; (pOpMyBaHHS CTAINX
KaHAIIB B3a€MOAIl MDK AHTHMOHOIIOJBHUM KOMITETOM YKpaiHH Ta €BpO-
MEWCHKUMI 1HCTUTYIISIMA; YHI(IKAIlFO Tporeayp 300py W aHaTi3y pHHKOBHX
JAHUX; PO3BUTOK AHATITHYHOTO TIOTEHIIaly OpraHiB, IIO0 pPEali3yloTh
KOHKYPEHTHY MOJITHKY [4; 6; 7].

[Iaruit  cuctemMHHit  ONMOK  MOZEpHI3allii cToCyeThcs  HUQpOBi3amii
aIIMIHICTPAaTHBHO-TIPABOBOTO  PETyJIIOBaHHA KOHKypeHLil. BrpoBamkeHHs
CNIEKTPOHHUX PEECTPIB  pIllIeHb KOHKYPEHTHOTO BIJIOMCTBA, BIIKPUTHX
0a3 JaHMX 100 KOHIEHTpAIil, Aep>KaBHOI JIOMOMOTH, ITyOJiYHIX 3aKyITiBElb,
CJICKTPOHHUX KaHAJIIB MOJAHHS 3as1B 1 CKapT, a TAKOX IHCTPYMEHTIB aHAJIITHKU
JIAHUX TJBHIILYE TPO30PICTh Ta MiA3BITHICTE OpraHiB BIAJIM, 3MEHIIyE
TpaH3aKIiifHI BUTpaTH 1 Oi3HECY W CTBOPIOE JOJATKOBI MOMITMBOCTI IS
TpOMaJICBKOro KoHTpomo [1; 2; 4]. YV cuCTeMHO-CTPYKTYpHIH Jorimi Imd-
POBI3aIlis PO3TIIAECTHCS HE SIK TEXHIYHE YIOCKOHAJICHHS, a K 3MiHa CHOco0y
opranizaiiii iHpopMaliifHO-aHAIITHYHOTO OJNIOKY KOHKYPEHTHOT MOJITHKH, IO
Mae OyTH y3rofKeHa 3 HOpMaTHBHIMH Ta MPOLIELYPHIMH 3MIHAMU.

OTXKe, CHCTEMHO-CTPYKTYPHHH TiIXiJA IO aJMiHICTPaTHBHO-TIPABOBOTO
pEryJIIOBaHHS KOHKYPEHLIl Ja€ 3MOry pO3IVISIaTH KOHKYPEHTHY IOJITHKY
YKpaiHu SIK KOMIUIEKCHY MiJCHUCTEMY ITyOJiYHOTO aJMiHICTPYBaHHS, y Mexax
SKOi B3a€EMOJIIIOTh HOPMATHBHI, IHCTUTYLIHHI, MPOLEAYPHI, OpraHizamiiHo-
(yHKIioOHaNBHI  Ta  iH(OpPMAIiHHO-aHANITHYHI  eJIeMeHTH. MOXKIIBOCTI
MOJIepHi3alii B Hiif JOTii TOB’S3YIOTHCS 3: IHTErpami€lo KOHKYPEHIIHHUX
KpUTepiiB y 3arajbHi aJMiHICTpaTUBHI NPOIENYPH; TEePEeTJIsIOM IHCTHTYILIHHOT
apxXiTeKTypd Ta MEXaHi3MIB KOOpAWHAINl OpraHiB MyONiYHOI BIAmM;
TIOCHJICHHSIM TIPOLEAYPHOI KOMITOHEHTH 3aXHCTy KOHKYPEHIIii; MOrnOIeHHIM
€BpOIHTETpaIifHOl TapMoOHizamii; IW(POBI3AIE0 MPOIECIB  PEryIFOBaHHS
it KoHTpOI0. Peanizarist Takux HanpsiMiB MOTPeOye IIJIECIPSIMOBAHOI OJIITHKH,
OITHAK CaMe€ CHCTEMHO-CTPYKTYPHHH WiIXiJ MO3BOJSAE YHUKHYTH (hparMeH-
TapHOCTI pedopM, 3a0e3MeuyroYr BHYTPINIHIO Y3rOHKEHICTh KOHKYPSHTHOL
NOJMITUKM Ta ii BOY/AOBaHICTh y INMPLIMI KOHTEKCT ITyOJNIYHOIO ajMiHic-
TPYBaHHS.
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MOTUBYBAHHA AJIMIHICTPATUBHOI'O AKTA
SIK KJIIOYOBUIM THCTPYMEHT KOHTPOJIIO TUCKPEIIIT
B AAMIHICTPATUBHUX ITPOLEAYPAX

T'os0BK0 K. M.
acnipanm kagheopu KpUMIHATIbLHO20, AOMIHICMPAMUEHO20 NPABa i npoyecy
3BO «Miscnapoonuil ynisepcumem 6iznecy i npasay,
M. Xepcon, Ykpaina

MoTHBYBaHHSI aqMiHICTPaTUBHOTO aKTa y CYy4YacHId aJMiHICTpaTHUBHIl
MpoLeypi BUKOHYE (PYHKIIIO IOPUAWYHOTO KOHTPOIIO AWCKPELii, OCKUIBKA
MePEBOUTh YIPABIIHCHKUI BHOIp 13 IUIONMHU BHYTPIIIHBOI IOIJIBHOCTI
y IUIOLIMHY NPaBOBOI IepeBiptoBaHOCTI. JIMCKpeliiiHe OBHOBaYKEHHS TIepet-
0avae HAsSBHICTb Y a/IMIHICTPATHBHOIO OpraHy IEBHOTO IPOCTOPY BHOOPY Mik
KUIbKOMa FOPUINYHO JOIYCTHMHMH BapiaHTaMM PIllIeHHs, OAHAK el mpocTip
HE € aBTOHOMHHM BiJJ METH IIOBHOB@XEHHS, TNPUHIMIIB INPOLETYpH Ta
(hakTHYHOT OCHOBH cripaBH. BrMora MOTHBYBaTH pillleHHs 3a0e31edye 3B’ S30K
MDK KOMIICTEHIIEI0 1 pe3ysibTaToM: aJMIiHICTPaTUBHUK OpraH 3000B’s3aHHI
TIOKa3aTy, SIKi 0OCTaBUHM BiH BU3HAB YCTAHOBJICHHMH, SIKIi HOPMH 3aCTOCYBaB,
sIKi MIpKYBaHHS ITOKJIaB B OCHOBY OITIHKM JIOKa3iB i YoMy OOpaHWI BapiaHT
PILIICHHS € HAIC)KHAM Y MeXax HagaHoro poscyay [1].

KoncTuTymifiHa Monmens IisIBHOCTI IMyONiYHOI amMiHicTpamii, 3a KOO
OpraHy BIIaJH Ta X 1mocaioBi 0COOM MAIIOTH Ha ITiICTaBi, y MeXKax IIOBHOBAKEHb
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Ta y cnoci0, Bu3HaueHi KOHCTHTYIi€I0 1 3aKOHaMH, HaJa€ MOTHBYBaHHIO
mporecyarbHoro 3HadeHHs. Croci0 pearmizamii TMOBHOBaXXCHHS —BKITFOYAE
He jume QopManbHe IOTpUMaHHS CTaJaii TNpOBa/PKEHHS, a i 00OB’S30K
paLiOHAIBHO Ta IPABOBUM YHHOM HOSICHUTH MEPEXif BiJ (paKTHYHUX JaHUX

IO IOPUINIHOTO BICHOBKY. 32 BIICYTHOCTI MOTHBIB HEMOXIIHBO BiIPI3HUTH
TPaBOMIipHE BUKOPHCTAHHS JVICKpEIlii BiJ] CBABUIEHOTO DIIICHHS, YXBaJCHOTO
0e3 HaNeKHOTO 3°ICyBaHHS OOCTaBHH a00 3 OIOpPOI0 Ha HEpelIeBaHTHI
MipkyBaHHS [2]. MOTHUBYBaHHA y IIbOMY CEHCI € TPOIEAYypPHOIO TapaHTI€I0
BEPXOBEHCTBA IIPaBa, OCKUIBKH 3a0e3redye IOpUANYHY BHU3HAYEHICTH IS
ajipecara aKta Ta CTBOPIOE YMOBH JIJIsI 30BHIIIHHOTO KOHTPOJIIO.

3akoH Ykpainu «[Ipo aamiHicTpartuBHY mporeaypy» Bin 17 moToro
2022 poky Ne 2073-IX iHcTUTYLIOHAI3yE MOTUBYBaHHS SIK €IEMEHT HAJIKHOT
aIMIHICTPAaTUBHOI MISUTBHOCTI M TOB’S3ye HOro i3 NpUHIMIIAMH OOIPYH-
TOBAaHOCTI, POMOPLIHHOCTI, JOOPOCOBICHOCTI, PO3CYAIMBOCTI Ta 3a0€3MEUeHHS
mpaBa OCOOM HAa Y4YacTh y TIPOBAa/DKCHHI 1 Ha edekTmBHHU 3axuct [1].
KOpuanaamii 3MicT MOTHBYBAaHHS HE 3BOIMTHCS MO (OPMaTbHOI KOHCTATAIlii
mincraB. BoHo mepembadae, mio amMiHICTpaTHBHUMA OpraH Mae BimoOpa3uTH
(haxTruHy Oa3y pillleHHs, OIHKY /J0Ka3iB, IOPUANYHY KBami(iKaliio Ta JOTIKY
3aCTOCYBAaHHS NPABOBHX HOPM JO BCTaHOBJICHHX OOCTABHH. SIKIIO pillIeHHS
YXBAJIFOETHCS. B YMOBAX PO3CyAy 200 MICTHTB OILIHHI Cy/DKEHHS, MOTHBYBAHHS
MOBMHHO JIEMOHCTPYBaTH MEXi TaKOro pO3CyAy, OpIEHTAallil0 Ha METy
TOBHOBOKECHHSI Ta BPaxXyBaHHS pEJEBAHTHHX IHTEpECIB, SIKI MiUIAraloTh
0aJIaHCyBaHHIO.

KoHTponbHa ponb MOTMBYBaHHS HAWOLTBII BHpa3sHA y BHIAAKaX, KON
aIMIHICTPAaTHBHUI OpraH Mae 00paTH OJMH i3 KUIBKOX JOITyCTUMHUX BapiaHTiB
BIUTMBY a00 BU3HAYMTH IHTEHCHBHICTh BTPYYaHHs y IpaBa Ta 3aKOHHI IHTEpecH
ocobu. Y TaKuX CHTyamisIX MOTHBYBAaHHS (DAaKTUYHO BHKOHYE (DyHKIIiIO
TPOLIETYPHOTO TECTY MPOIOPIIHHOCTI: Ma€ OyTH BHUIHO, Ky JICTITUMHY METY
TepecIiaye pimeHHs, YoMy 0OpaHuMii 3aXil IPUAATHUH IS 11 JOCSATHEHHS, YOMY
MEHIII OOTSDKIIMBI alIbTEPHATHBH € HEOCTATHIMHA B KOHKPETHHX OOCTaBHHAX,
a TaKOkK 9OMY HETaTHBHI HACIIIKK U 0COOM HE € HaAMIpHUMH HOPIBHSHO
3 myOniuHuM iHTEepecoM [1]. SIKiio opraH irHOpye albTEpHATUBH, HE pearye
Ha CYTTEBI I0BOAM 0coOH abo He BifioOpakae OaylaHC iHTEpeciB, TUCKPELiHHHI
BUOIp BTpauae O3HAaKy IPaBOBOI apryMEHTOBAaHOCTI W HalyBae pHC HE00-
TPYHTOBAHOCTI.

MoTHBYBaHHSI Tako 3a0e3redye MpOLEAypPHY peallizallifo mpaBa 0CoOu
Ha y4acTh y POBa/DKEHHI. YUacTh 03Hauae He JIMIIE MOKIIMBICTh HOJIaTH 3asBY
YW TIOSICHEHHS, a ¥ IpaBo OyTH TIOYYTHM Y PENIeBaHTHIN YacTHHI, TOOTO TIPaBoO
Ha Te, MO0 moBomu OynW pO3TISHYTI Ta OIiHEHi. HamexxHe MOTHBYBaHHS
BimoOpakae, 0 OpraH CHOpPHUHSB iH(OpMAaIlifo, HagaHy Oco0OI0, 3iCTaBUB ii
3 {HIIMMH MaTepiajlaMi CIIPaBH Ta 3p0OHB BICHOBOK, SIKHHf MOXKHA BiITBOPHUTH
JIOTIYHO 1 TEPEeBIpUTH IOPUANYHO. Y TPOTUBHOMY pa3i y9acTb 3BOIUTHCA
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J0 (QopManbHOI TPUCYTHOCTI y Tpouexypi Oe3 peabHOro BIUIMBY Ha i
Ppe3yJIbTaT, IO MiIPUBAE JIETITUMHICTB PIILIEHHS SK ITPAaBO3aCTOCOBHOI'O aKTY.

Y MexaHi3Mi OCKapKEHHS MOTHBYBAaHHS BHCTYIA€ IIEPEIyMOBOIO
edekTnBHOTO 3axucTy. OckapykeHHsS NOTpeOye PO3YMIHHS IIi/ICTaB PillIeHHS,
0o0cary BCTaHOBJIEHHX (DakTiB, crmocoOy 3acTOCYBaHHS HOPM Ta MPUYUH
BIIXWMJICHHS apryMeHTIB. SIKIIO MOTHBYBalbHa 4YacTHHA € HEIOBHOKW abo
(hopMaiTbHOTO, azpecar 1M030aBISIETECS MOKIIMBOCTI HAIEKHO CHOPMYIIOBATH
3allepeueHHs], HAlaTH KOHTPIOKAa3HW a0o0 TOCNAaTHCS Ha MOMIJIKM y IPaBOBii
kBamiikarii. Ile poOute 3acid 3axmcTy MeHII eQEeKTHBHIUM HE3aIeKHO
BiJI TOTO, 3IHCHIOETHCS BiH B aIMiHICTPAaTHBHOMY TIOPSIIKY 4H y cymi [1].

CyZnoBuii KOHTpOJIb 32 MEKaMH JIHCKpeLii TaKoXK OIOCepeKOBAHMIT
MOTUBYBaHHSIM. Kojiekc ajMiHICTPaTUBHOTO CyJOYMHCTBA YKpaiHH 3aKpiILTIoe
IIIXO/IM 10 TIEPEBIPKH PillIeHb CYO’ €KTIB BJIAHNUX MOBHOBAKEHB Yepe3 KpUTepii
3aKOHHOCTI, OOIPYHTOBaHOCTi, MPOMOPLIHHOCTI, JOOPOCOBICHOCTI, PO3CYIUIH-
BOCTI Ta PiBHOCTI, a TAKOX Yepe3 TePEeBipKy TOTO, U1 BPAXOBAHO BCi OOCTABHIHH,
0 MaloTh 3HA4YeHHA 1 nOpudHATTS pimeHHs [3]. Cyn He mimMiHse
aJIMIHICTPaTHBHUN OpraH y 3MIMCHEHHI AUCKPEIIil, aJie TIepeBipsIe, IU TUCKPEIis
peanizoBaHa B IOpHUINIHO JIOMYCTUMUX MeXax. BifCcyTHICTH a00 HEOCTaTHICTD
MOTHBIB YCKJIAJJHIO€ TaKy IEpeBIipKy Ta 3a3BHYail CBITYHUTH IIPO MPOIETYPHHUI
nedexT, SKui CTaBUTh MiJl CYMHIB IPaBOMIPHICTh DIilIEHHS, OCKUJIBKHA HE JIa€
MOXKJIMBOCTI IMIJATBEP/AUTH, IO OpraH JisiB HAa MiJCTaBl BCTAHOBJICHHX (AKTiB
1 MPaBOBUX KPUTEPIiB, a HE HA OCHOBI JOBUIBHUX NPHITYILCHD.

€Bporeiicbki  CTaHIAPTH HAIEKHOTO aIMIHICTPYBaHHSI MiATPUMYIOTh
MiIXig, 32 SKAM OOOB’S30K HAIaBaTH MPUYMHU IHAWBITyalbHHUX DillICHb
€ eJIEMEHTOM NPaBOBOI A/IMIHICTpalii Ta TapaHTi€l0 BiX CBaBULLL. Y JOKY-
MeHTax Pamm €Bponm om0 HaJIeXHOTO aiaMIHICTPYBAaHHS ITAKPECITIOETHCS
HEOoOXiHICTh OOTPYHTYBaHHS pillleHb, IO BIUIMBAIOTh Ha TIpaBa, SK YMOBa
MPO30pPOCTi Ta MOXJIMBOCTI meperssany [4]. ¥V mpasi €Bponeticekoro Coro3y
MPaBO HA HAJIGKHE aIMIHICTPYBaHHS BKIIIOYAE, 30KpeMa, 0OOB’SI30K aJMIiHiC-
Tpalii MOTHBYBaTH CBOi DIIIEHHS SK CKJIAIOBY IIPABOBOTO CTaTycy OCOOH
y BIZHOCHHaX 3 MyONmiyHOIO Biafor [5]. Y [IOKTpHHAIBHOMY BHMIpi
I[C KOPENIE 3 MiAX0JA0M BeHeIichkol KoMicii 0 BEPXOBEHCTBA TIpaBa,
Jie TIPOLEYpHI TapaHTii, MPO30PICTh Ta MiJKOHTPOJILHICTh BJIaJW pPO3IJIsia-
I0TBCSL SIK CTPYKTYPHI KOMIIOHEHTH 3anoOiraHHsi cBaBuLmO [6]. Jnst ykpain-
CBHKOTO aJMIHICTPaTHBHOTO IIpaBa IIi CTAaHAAPTH MAIOTh 3HAYEHHS OPIEHTHpA
NpH TIyMa4yeHHI HaliOHAIPHUX HOPM Ta OLIHIOBaHHI SKOCTI IPOLEILYPHOTO
PEryJIIOBaHHSL.

[TincymoByrOYH, MOTHBYBAaHHS AaIMiHICTPATUBHOIO aKTa € LCHTPAJbHUM
THCTPYMEHTOM KOHTPOJIFO JWCKPEI, TOMy IO 3a0e3Nedye BiITBOPIOBAHICTH
JOTIKK pIillIeHHs, JEMOHCTPYE MeEXi po3cydy, (Qikcye OamaHc iHTepeciB
1 CTBOPIOE MOXUIMBICTH MEPEBIPKU DIIIEHHA y MPOLEIypi OCKApKEHHA Ta
CYZOBOTO KOHTpOJO. Haye)kxHe MOTHMBYBaHHS IIOB’SI3y€ BCTaHOBJIEHI (aKTH,
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3aCTOCOBaHI HOPMH Ta OOpaHWil BapiaHT yNpaBIiHCBKOTO DIllIEHHS B €JUHY
IOPUJIMYHO 3pO3YMUTy KOHCTpyKIito. HemocrarHicts MotuBiB abo ix ¢op-
MaJIbHICTh 3a3BHYail O3HAa4Yae MPOLEAYPHHH Ne(eKT, KU IMiIpuBae oOIpyH-
TOBAHICTh 1 3aKOHHICTH aKTa, 30UIBIIyE PU3UK HOTO CKACYBAHHS Ta 3HIDKYE
nepe0adyBaHICTh aJIMIHICTPATUBHOI MPAKTHKH SIK TaKO1.
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AIMIHICTPATUBHE OCKAPXEHHSA Y COEPI
HNIAITPUEMHHUITBA SIK MEXAHI3M BI/IHOBJIEHHSA
MNOPYIIEHUX ITPAB

I'onoBko P. M.
acnipanm xagheopu KpUMIHAIbHO20, AOMIHICMPAMUEHO20 NPA6aA i npoyecy
3BO «Misxcnapoonuil ynisepcumem 6iznecy i npasay,
M. Xepcon, Vkpaina

[paBo Ha MiANPUEMHHUIIBEKY JISUTBHICTH PEATi3y€eThCs y MyOIiYHO-TIPABOBUX
B3aEMHUHAX Yepe3 YIPABIIHCHKI PIICHHSI, Jil Ta Oe3IisUTbHICTh OPTaHiB BIIAIIH,
SIKi BU3HAYAIOTh JIOCTYII IO PUHKY, YMOBH TIPOBAIPKCHHSI AISUTBHOCTI, HACIIIKH
KOHTPOJIO, y4YacThb Y 3aKyIIBISIX Ta IHII FOPUAWYHO 3HAUYII IMapaMeTph
rocriofaproBanHst [1]. 3a TakWX yMOB BIiIHOBJIEHHS TOpYLIEHWX MpaB
mignpuemns motpedye HE JHIIE CyJOBOTO 3aXHCTy, a W IIPOIEAypHOTO
THCTPYMEHTAPI0 BHYTPIIIHHOTO IIEPETIITY aIMiHICTPATUBHUX aKTiB.
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AnMIHICTpaTHBHE OCKap)KeHHS CIiJl pO3MNSAaTH  SIK  MPOIECyalbHUH
MEXaHi3M 1HIIIHOBAaHOTO MiJNPUEMIIEM TNeperyisiIy pilleHHS a00 MOBEAIHKU
cy0’exTa BJaJHMX TIOBHOB@XEHb 3 METOI0 YCYHEHHS NOpYIICHHS Ta
BIJIHOBJICHHSI ITIPAaBOBOTO CTAHOBWINA Y Mekax IyOniuHoi ammiHicTparmii [2].
BoHO JOMOBHIOE CyIOBHH KOHTPOJb, mependavyeHuil aaMiHiCTpaTHBHUM
CY/IOUMHCTBOM, (OpMyIOuM OaraTopiBHEBY MOENb 3aXHUCTy, Yy SKiil ckapra
MOXe OyTH CaMOCTifHUM cmocoOOM BiIHOBIICHHS IpaBa a00 MiATOTOBYNM
eTanoM i e(eKTUBHOTO CYHOBOro ockapxeHHs [3]. Taka mozens 3MeHIIye
TpoLiecyanbHi BUTpaTH Oi3HeCy, Crpuse KOPEKIil MOMIIOK aaMiHiCTparii Ta
T IBUILLY€E SIKICTh MOTUBYBAHHS yIPABIIHCBKHX PillIEHb.

EdexTuBHICTh aIMIHICTPaTHBHOTO OCKap)KEHHS BU3HAYAETHCSI CYKYITHICTIO
NPOLEAYPHUX TrapaHTii. Ilepiioto € HaleXHEe IMOBILIOMIICHHS MIATPHEMIL PO
PILLIEHHS Ta MOPSIOK HOro ocKapKeHHs, 0e3 4oro mpaBo Ha CKapry (hakTHIHO
BTpayae peayizariiouii 3mict. J[pyroro € NOBHOTa Meperisiay, o nependadae
OIIIHIOBaHHS SIK MPABOBUX II/ICTaB, TaK i (paKTHMYHMX OOCTaBHMH Ta OKA30BOI
0a3u, a TakoXX TIEPeBipKy MPONOpIiHHOCTI BTpydanHs [2]. Tperboto € ydactb
3asIBHUKA Y PO3IJISiA, BKIIOYHO 3 MOXJIMBICTIO MOZIAaTH MOSICHEHHS 1 MaTepia,
O3HAafOMHTHCS 3 JOKYMEHTaMH CIPaBH Ta OTPMMATH BiINIOBiOb HAa JIOBOIM
cKkapri. YeTBepToro € MOTHBOBAHICTb PILICHHS 32 pe3ysbTaTaMH CKapry, sKa
3a0e3reyuye TepeBipHICTh BHUCHOBKIB aJAMIHICTpaIii Ta pOOMTH MOKIIMBUM
MOAAIBIINA KOHTPOJb, 30KpeMa cymoBuil [3]. I’sroro € po3ymHI CTPOKH,
OCKUIBKH 3aTATYBaHHs NEpersiLy Y MiANPHEMHHIBKIH cdepl TpaHcdopMyeThes
y mpsiMi eKkoHoMiuHi BTpatu. 1llocToro € peanpHICTh FOPUAMYHUX HACIIIKIB,
TOOTO 3IaTHICTh PpIlIEHHS 3a CKapror 3MIHUTH MpPaBOBE CTAHOBUIIE
MIIpUEMIs, cKacyBaTH a00 3MIHHTH aKT, 3000B’s3aTH aJMIHICTpaIilo 10
HAJIEKHUX [IH.

Crnemmdika amMiHICTPATUBHOTO OCKAp)KCHHS TIPOSIBISIETHCS Y TaTy3eBHX
pPEeXHMaX, OCKUIBKH TpPEIMET OCKAap)KeHHs, MPOLeCyabHi CTPOKH, KOMIIe-
TCHTHUH OpraH Meperiisily Ta FOPUIMYHI HACIIIKK CKaprd 3ajJeKaTb Bil
XapakTepy BiIHOBITHOTO MyOIiYHO-TIPABOBOTO PETYIIOBAHHS 1 CTYIICHS BIUIUBY
aJIMIHICTPAaTHBHOT'O PIiIICHHS Ha TOCHONAPCHKY AISUTBHICTD. Y PI3HHX CEKTOpax
MIIPUEMHHUIIBKOT cepH aJMIHICTpaTHBHE OCKAp)KEHHS BHKOHYE HE JIMIIIE
BiIHOBHY (YHKIIiI0, a i (DYHKIIIFO CTaHAAPTU3ALLT aIMiHICTPATUBHOI IPAKTHKH,
3HIDKCHHSI PETyJIATOPHUX PH3WKIB Ta 3anoliraHHs KOH(IIIKTaM, 110 MaroTh
3Ha4YHY EKOHOMIUHY IiHY U1 Cy0’€KTa rOCIOlaprOBaHHSL.

VY nonaTtkoBHX IIPaBOBIJHOCHHAX aJMIHICTPaTHBHE OCKap)KEHHs CIyTye
MEXaHi3MOM MEpersily pillleHb KOHTPOJIIOIOYMX OpraHiB Ta KOPEKLil
dickanbHUX CropiB y Mexax aamidicTparii [4]. Moro 3HaueHHs BH3HAYA€ThCs
TUM, IO TIOJATKOBI DIMICHHS YaCTO MAlOTh HETalHWI (iHAHCOBHH e(QeKT,
BKIIFOYHO 3 HapaxyBaHHSAM TPOLIOBHX 3000B’si3aHb, IUTpaQHUX CaHKLIH,
0JIOKyBaHHSM ITOIATKOBUX HAKIIAJHUX, BUSHAYCHHSM PHU3UKOBOCTI IUIATHHUKA Ta
IHIIMMY  PIMICHHSAMH, SIKi NPSMO BIUIMBAIOTH HA JKBIAHICTH 1 OlepariiHy
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crabinbHiCTh Oi3HECY. AJMIHICTpaTHMBHa ckapra y Il cdepi BUKOHYE pOIb
MPOLIECYANBHOTO (UIBTPa, L0 JIO3BOJISIE BUIPABUTH HMOMWIKH y (DaKTUUHMX
BHCHOBKaX, OLIHII JIOKa3iB a0 3acTOCYyBaHHI HOPM 0€3 CyJOBOTO BTpYyYaHHS,
a TakoX (opMye CTPYKTypoBaHy J0Ka30By 0asy i MOTHBYBAIbHUNA MAacHB IS
HOJAIBIIOrO CYJJOBOTO OCKapyKeHHs. J|0IaTKOBO, aIMiHICTPATUBHE OCKapKEHHSI
B TIOJATKOBI cdepi Mae 3HAUEHHS SK IHCTPYMEHT VHi(iKamil TPaKTHKA
KOHTPOJIOIOYHX OpraHiB Ta 3abe3ledeHHs MepemdadyBaHOCTI (iCKaIsHOTO
MPaBO3AaCTOCYBAHHS y THIIOBUX CHTYaIisX.

VY myOmiyHMX 3aKymiBISIX —aAMIHICTpaTHBHE OCKapKeHHS 3abesmedye
BIJIHOBJICHHSI KOHKYPEHTHOCTI IMpPOILIEAYPH Ta 3aXHCT BiJ TUCKPUMIHAIIHHUX
yMOB 200 HEMpaBOMIPHHUX DIllleHb 3aMOBHHUKA, II0 € KPUTHYHHM 3 OIJISILY Ha
CTPOKOBICTh 3aKymiBedb [5]. ¥V miit cdepi ocobnmBicTs momsirae y Tomy, Io
OCKapyKEHHS CIIPSIMOBAaHE HE JIMIIE Ha BIJHOBIICHHS CyO €KTMBHOTO IIpaBa
KOHKPETHOTO yJacHHKa, a il Ha 3a0e3IeueHHs] HaJIeXKHOT MPOIIeLypHy 3aKyTiBII
SK THCTPYMEHTY peai3allii NMPUHIMIIB PIBHOTO CTaBIICHHS Ta JOOPOCOBICHOL
KOHKypeHIIii. BogHowac e(eKTHBHICTH aIMIiHICTPATUBHOTO OCKap)KCHHS TYT
BH3HAYAETBCS OICPATUBHICTIO, OCKUIBKH 3aTPHMKa PO3IVINY CKAaprH MOXKe
NPHU3BECTH 10 YKJIAJCHHS JOTOBOPY 1 (haKTUYHOI HE3BOPOTHOCTI NMOPYILIECHHSL.
Tomy amgMiHICTpaTHBHA CKapra y 3aKyIliBISIX BHKOHYE TAKOXX NPEBEHTHBHY
(hyHKIIi0, 3yMUHAI0YN a00 KOPUTYIOUH TPOILIEC O MOMEHTY, KOJIM TIOPYIIICHHS
HaOy/ie HE3BOPOTHUX HACHIJKIB I PUHKY 1 JUIS KOHKPETHOTO MiIIPHUEMIL.
OxpeMoro 3HaucHHS HaOyBa€ MepeBipka MOTHBOBAHOCTI DIIlICHb 3aMOBHHKA
Ta BIAMOBIAHOCTI BUMOT TEHICPHOT JOKYMEHTAIIii KPUTEPIsIM HEAUCKPHMIHAITIH-
HOCTI, IO 0e3MocepeTHbO MOB’SI3aHO 3 JOCTYIIOM MAJIOTO 1 CepeTHBOr0 Oi3HECY
JIO ITyOJTiYHUX KOHTPAKTIB.

VY nineH31iHUX BIJHOCHHAX OCKap)KEHHsI MOB’SI3aHE 3 TAPAHTISIMH JIOCTYITY
0 PUHKY Ta TIEPEeBIpKOI0 OOIPYHTOBAHOCTI OOMEXKYBAIBHHX pilIeHb [6].
BigmoBa y Bumaui mimensii, 3ynuHeHHs ii mii abo aHymOBaHHA (DAKTHYHO
03HAYaIOTh MPUITHMHEHHS MOXJIMBOCTI 3IiHCHIOBATH MIEBHUI BH TOCMIOAAPCHKOT
ISUTBHOCTI, IO HANA€ TPOLENYpi OCKapyKEHHS O3HAK IIJBHINCHOI iHTEH-
CHBHOCTI 3aXHCTy. Y TakuX CIpaBax IIPeIMETOM IepeBIPKH CTAalOTh HE JIMIIE
(opmanbHi KpuTepii BIIMOBIIHOCTI BUMOTaM, a il MUTaHHS MPOIOPIIIHHOCTI
aIMIHICTPAaTHBHOTO BTPYYaHHs, HAJICKHOCTI JIOKa3iB IMOPYIIEHb, JOTPUMaHHS
npaBa CyO0’€KTa TOCHOJApIOBaHHS HAa y4acThb y IIPOBA/DKCHHI Ta HaJaHHS
MOSICHEHb. AJIMIHICTpaTHBHE OCKAapXKEHHS B JIIEH3IHHIA cepi Mae Takox
CHCTEMHHH e()eKT, OCKUIBKH BCTAHOBJIIOE CTAaHAAPTH OJHAKOBOT'O 3aCTOCYBaHHS
JUEH3IMHUX YMOB, 3MEHIIYIOYM pEryJSTOPHY HEBH3HAYEHICTh 1 PH3UKH
BHOIPKOBOTO MiIXOTy 10 Cy0’€KTIB rOCIIOJAPFOBAHHSI.

VY chepi IepxaBHOTO HAINSTy 1 KOHTPOMIO CKapra BHKOHYE pOJIb
3armo0KHUKA TIPOTH HAIMIPHOTO BTPYYaHHS, O3BOJIIOYM IIEPEryis]] IPUITUCIB
1 pilieHp 3a pe3yJabTaTaMH IEPEeBIPOK, SKi BIUTMBAIOTh HA (DYHKIIOHYyBaHHS
mignpremctBa [7]. KoHTponbHI 3aX0AM 9acTO CYHPOBOIKYIOTHCS MIPUIHCAMH,
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BUMOTaMH TIPO YCYHEHHS NOpYIICHb, DIMICHHSAMH MO 3yNMUHEHHS pOOIT,
3aCTOCYBaHHIM aJIMiHICTPATUBHO-TOCIIO/IAPCBKHUX CAHKIIH a00 iHILiFOBaHHIM
IHIIMX 0OMEXyBaIbHUX Tpoueayp. Came TOMy aJMiHICTPAaTUBHE OCKap>KEHHS
y mit cdepi mokmkaHe 3a0e3MeUnTH IePEBipKy 3aKOHHOCTI MMiZICTaB TIEPEBIPKH,
JOOTPUMAaHHS TIPOLEAYp TPOBEACHHsS KOHTPOJIBHOTO 3aXOXy, KOPEKTHICTh
(hikcarii pe3ynbTariB, a TaKoX OOIPYHTOBAHICTH 1 TPOTOPIIHHICTE 3aXOMiB
pearyBaHHs. [y GizHeCcy NMPUHIMIIOBHAM € Te, MO CKapra Mae OyTH 3aTHOIO
HeWTpasi3yBaTH HETaTWBHI HACIHIIKK HEMPaBOMIPHOTO MPUIHCY ab0 pillleHHS
Yy PO3YMHHI CTPOK, iHaKIle BiTHOBJIEHHS IpaBa HaOyBae CyTO (popMarbHOTO
xapaktepy. OKpeMOI0 IUIOLIMHOI0 € OIHIOBAaHHS MEX JUCKpELii KOHTPOIFO-
I04OT0 OpraHy Ipy BHOOPI 3aX0IiB pearyBaHHsl, 110 Oe3M0cepeTHbO MOB SI3aHO
3 MPUHIMIOM MIHIMAIBHOTO HEOOXiZHOTO BTPYYaHHS Yy TOCHONAPCHKY
IISUIGHICTD.

Y KOHKYPEHTHOMY TpaBi OCKap)KEHHsI PillIeHb aHTHMOHOIIOJIEHOTO OpraHy
Ma€ 3HA4YCHHS SIK TapaHTis Bifl HAJMIPHOI CAHKIIHHOCTI Ta SK iHCTPYMEHT
MepEeBIPKU TOKA30BOCTI i MOTHMBOBAHOCTI BHCHOBKIB [§]. PimenHs y cnpaBax
NpO TMOPYIICHHS KOHKYPSHTHOTO 3aKOHOJABCTBA MOXKYTh MICTUTH 3Ha4Hi
mrpadu, 3000B’SI3aHHS MPUINMHATH TEBHY MOBEIIHKY, BUMOTH IIOJI0 CTPYK-
TYpPHHX 3MiH, @ TaKOX BIUTMBATH Ha JIJIOBY PEITyTalil0 i PHUHKOBE CTAHOBHIIE
mignpremcTBa. ToMy amMiHICTpaTHBHE OCKapXKEHHSA y il cdepi opieHTOBaHE
Ha KOHTPOJIb CTaHJAAPTIB JOKAa3yBaHHs, NEPEBIPKY KOPEKTHOCTI EKOHOMIKO-
npaBoBOi KBauiikamil, NOTPUMaHHS NPOIECyabHUX MpaB Cy0’€KkTa roc-
MOAPIOBAHHS, BKIJIIOYHO 3 JOCTYIIOM 10 MarepiaiiiB Ta MOXUIMBICTIO MOAATH
3arepedyeHHsl. BopHouac crienuika KOHKYPEHTHHX CIPaB IIOJSATAE y CKIIam-
HOCTi (DaKTHMYHOTO CKJIAJy Ta BHKOPUCTaHHI EKOHOMIYHOTO aHalidy, II0
MIJBUIyE BUMOTH /IO MOTHBYBaHHS 1 NPO30pPOCTI apryMeHTauii oprasy,
a TaKoXX JI0 TPOIENYpHOI PIBHOBArd CTOPIH Yy TPOBLKEHHI. Y MIICYMKY
aJIMIHICTpaTHBHE OCKAP)KCHHS B KOHKYPCHTHOMY TIpaBi BHUKOHYE (DYHKIIFO
MpoLleCyaTbHOTO  OallaHCy MiXK —e(EKTHBHICTIO JEep)KaBHOTO BTPYYaHHS
1 3aXHMCTOM TIpaB CyO’€KTIB TOCIOAAPIOBAaHHS Big HEMPOIMOPLIHHIX abo
HEJIOCTaTHRO OOIPYHTOBAHHX PIIlICHb.

[MpakTiyHi MpobieMHu 1BOro MeXaHi3My IepeBaXHO IMOB’si3aHi 3 (opma-
JI3MOM PO3MIIIAY CKapr, IHCTUTYLIHHOIO 3aJIS)KHICTIO OpraHy IMeperyisiay Bij
CHCTEMH, IO yXBallija IEPBUHHE PIlICHHS, MOPYLICHHSIM CTPOKIB, HEIO-
CTaTHBOIO SIKICTIO TMOBIJOMJICHHS Ta KOMYyHiKamii. Bupinienns nux mpoGiem
JIOLIJIBHO TOB’SI3yBaTH 3 YHI(IKAIIEr0 MPOLEAYPHUX CTaHIAPTIB, MiJIBUILIEHHIM
BUMOI JI0 MOTHBYBaHHs, 3a0C3MICUCHHSIM OpraHi3alliiHOl BiIOKPEMIICHOCTI
(hyHKIIT TIeperyisiLy Ta PO3BUTKOM €JIEKTPOHHHX CEPBICIB OCKAPIKEHHS Y MekKaxX
anMiHicTpaTrBHOI Tporenypu [2]. OpieHTHpOM [UIsl OLIHIOBAHHS HAJICXKHOI
SIKOCTI pO3IJISITY CKapTH € €BPOIEHCHKI CTaHIAPTH HAICKHOTO aIMIHICTPYBaHHS
Ta eeKTHBHOTO 3ac0o0y ropraudHoro 3axucty [9; 10].
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Omxe, aaMiHICTpaTHBHE OCKapXeHHs y cdepl MiANpHEMHUNTBA € TIPO-
LeCyaJJbHUM MEXaHi3MOM BiJJHOBJICHHsSI TOPYIICHHX TIpaB, SIKMH 3JaTHUN
3a0€3MeYNTH KOPEKILIO YIPABIIHCHKUX MOMMJIOK Ta BIJHOBICHHS ITPABOBOTO
CTAaHOBWIIA MIAIPHEMIIT 0€3 CYIOBOTO BTPYYaHHS abo0 SIK MiATOTOBUY CTAIII0
JUIL CYHOBOTO 3aXHCTy. Moro eQeKTMBHICTh BH3HAYAETHCSA IOCTYIHICTIO
NpOLIEAYpPH, TOBHOTOK IIEPEryIAAYy, YYacTH0 3asBHHKA, MOTHBOBAHICTIO
pIICHHS, OOTPUMAHHSIM pO3YMHHX CTPOKIB Ta PEATBHICTIO FOPHIMYHNX
HACTIAKIB, a y CIemiaJbHuX c(epax IMTOJAaTKOBMX BITHOCHH, 3aKYIIiBEIb,
JMIEH3YBaHHA 1 KOHTPOJIO  aJMIHICTpaTMBHE OCKAP)KCHHS  BHCTYIIA€
IHCTPYMEHTOM OIIEPATUBHOT'O YCYHEHHSI MOPYIIEHb 13 NPSIMUMH €KOHOMIYHUMHU
HACTiZKaMH JjIs Oi3HeCy.
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CY‘IACHI"TEHI[EHIIIi PO3BUTKY KIBEP3JIOUNMHHOCTI
TA IX BIVINB HA HAIIIOHAJIBHY BE3IIEKY
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Y cydJacHOMy CBIiTI CTpIMKHH PO3BHTOK i1H(GOpPMAIifHUX TEXHOJOTIH
NPUHOCUTh HE JIMIIE MEpeBaru Ul EKOHOMIKHM, IEp’KaBHOTO YIIPaBIiHHSA
Ta TIOBCSKICHHOTO JKHTTA, a M CTBOpPIOE HOBI 3arpo3u. OpHiero 3 HaitHeOes-
MEYHIMIMX € KIOeP3IOYMHHICTb, SIKA OXOILTIOE HIMPOKHH CHIEKTP 3JIOYMHHHX i
— Bifl IIaXpaicTBa Ta BUKPAJCHHS MEPCOHATIFHUX JIAHUX JI0 aTak Ha JieprKaBHi
OpraHH Ta KPUTHYHY 1HPPACTPYKTYpy. 3 KOKHUM POKOM MacIlITaOHu, CKIaIHICTh
1 HACITIKM TaKUX 3JIOYMHIB 3pOCTAIOTh. XaKepH aTakyloTh JepyKaBHI YCTaHOBH,
0aHKM, METMYHI 3aKJIa[ 1 Ta 00’ €KTH EHEPTeTHKH, 110 MOYKE CIIPUYMHUTH MacOBI
Bi/IKITIOUECHHS €IEKTPOSHEPT i1 Ta apaii3yBaTH poOOTY IIIINX PETiOHiB.

B VkpaiHi criocrepiraetscst B ceperHboMy 15 kiOepatak Ha JIeHB 3 OOKy
JlepKaBHU-arpecopa. ATaku CHOpsSMOBaHI Ha iHQPAcTPyKTypy (EHepreTHka,
TENEKOMYHIKAIii), sSKi CYNpPOBOKYIOTh UM TMEPEAYIOTh BIHCHKOBHM IIisIM,
a TaKkoX BKIIOYAIOTh Bipycw/mkimmmee [13, mo Bpakae emeKTpOCTaHIli uu
e”eprocucteMy. Kpim Toro, mpoBOIsSTECS MacIITaOHI omepartii Je3iHpopMarii,
MOIIMPEHHs (eiKiB, MaHIMyJsHiil TPOMaAChKOIO IYMKOIO Ta TpONaraHayd —
i3 3aCTOCYBaHHSAM COLIATbHUX MEpEekK, OOTIB 1 MeMiB. ATaku Ha €HEpreTH4Hi,
TPAHCIIOPTHI, MEIMYHI Ta BOAONOCTaYalbHI CHCTEMH MOXYTh CIIPUYMHHUTH
KaTacTpO(iYHi HACTIIKY — SIK CKOHOMIYHI, TaK i COIIaJTbHI.

HalinonmpeHimmmMu  BUJaMM  IIaxpaicTBa Yy BIpTyaJbHOMY HPOCTODI
€ PO/l HEICHYIOUMX TOBapiB Ta (DilIMHIOBI OHJIAH-Mara3wHH. 3JOYMHII
YacTo OIIYKYIOTh T'POMAJSH, MPOJAI0YN HEICHYIOUl TOBapyW Ha MaiaH4MKax
OTOJIOIIEHb a0 B COIMEpEXaX, BUMAraroud MOBHY INEPEAOIUIaTy, MiCs YOTo
3HHUKafOTh. [IpaBoOOXOpOHII Ta BiacHWKM 1iargopM, Hanmpukimax OLX,
HaMararoTeCsi MPOTHALITH IIbOMY: MOJEPAaTOpH BHUIAIAIOTH 3a00pOHEHHIA
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KOHTEHT 1 OJIOKyroTh myOurikariii ToBapiB, IO BHMaraioTb OCOOJIMBUX YMOB
30epiraHHs.

KibGep3mounHHICT MepeTBopriIacsi Ha Cepio3Hy 3arpo3y Al HallilOHAIBHOI
Oe3nexy. 3OBMHUCHUKM MM(PYIOTh BXIMBI (DAl Ta BUMAararoTh BHKYII
3a po3MH(ppyBaHHA, 9ACTO y KPUNITOBAIFOTI. Taki aTaku COpsIMOBaHi HA BEJIHKI
KOMIIaH{i YW Jep)KaBHI CTPYKTypd Il OTPUMAHHS BHCOKHX BHILIAT.
Kibeprraxpai BHKOPHCTOBYIOTH TCHXOJOTIYHI NPUHOMH ISl MAHIITYJIALIii:
(DIMHTOBI JMCTH YU MiAPOONeHi CalTH JI1 BUKpAICHHS JIOTiHIB, MApOIiB
i OaHKIBCHKHMX HaHWX. ICHYIOTH MiAIIBHI PUHKH, 1€ MPOAAIOTHCS IOCIYTH
3 artak, wkimmse I13 Ta anomiMaMii XocTHHr. Haith 0e3 TEeXHIYHMX 3HAHL
MO>)KHa 3aMOBUTH XaKEPChKY aTaKy.

Buxopucrannst mTyyHoro iHTtenekry (Al) Ta MammHHOTO HaBYaHHS
XaKepaMH JUTs aBTOMATH3allii arak, CTBOPEHHs (peikoBUX 300paykeHb, rOJIOCIB
(deepfake) abo mporHO3yBaHHS CHAOKHX MICIb Yy cHCTeMax 3axucty [1].
BiTKo#iH Ta iHII KPUITOBATIOTA BUKOPHCTOBYIOTHCS TSl aHOHIMHUX TIepEKasiB,
BiZIMUBaHHs TpoOIICH Ta (hiHAHCYBaHHS 3JIOYMHIB. XaKepChbKi YIPyMOBaHHS,
4acTo MiATPIMYBaHI BOPOXKIMH JepKaBaMH, MIPOBOJAITE IIIMUTYHCHKI Omepartii
TPOTH YPSJIOBHUX CTPYKTYP, OOOPOHHMX MiZIIPUEMCTB Ta TUIUIOMATUYHHUX MiCiil.
[MompenHs: GpeiikoBUX HOBHH, 31MMB KOH(DIIEeHIIHHOI iH(opMarii, BTpy4aHHs
y BHOOpPH 4YM CYAOBiI NPOIECH AecTaliTi3ylOTh CYCHUIBCTBO Ta MiIpHUBAIOTH
JIOBIPY J10 BJIQJIH.

KibepaTaku 3aBHalOTh KOJOCATBHOI INKOIM SKOHOMII: TJI00abHI 30HMTKH
MEPEBUILYIOTh TPWIBHOHH JOJIapiB IIOpiYHO. BOHH CcTamum ereMeHTOM
riOpuHOI BiliHM Topsi 3 iH(QOpMaLIHHIMK KaMITaHisIMH, eKOHOMIYHHM THCKOM
i mpomaranjoro. Taki aTakd BaXXKO iEHTH(IKyBaTH Ta pearyBaTH Ha HHX.
MexaHi3M1 BUNHEHHSI KibepaTak MOCTIHHO BIOCKOHATIOIOTHCS [3].

[ounnatoun 3 motoro 2021 poxy, HamioHanpHWMIT KOOPIUHAIIHHAN IIEHTP
KibepOesneku npu Pani HarioHampHOI Oe3rexn Ta 000opoHU (pikcye MacoBaHi
DDoS-ataku Ha ykpaiHCBKHII cerMeHT [HTepHeTy, mepeBakHO Ha BeO-cailTh
cekropy Oesmekm 1 oboponm, 3okpema Ha caiitu CBY, PHBO Ta iHmmx
JIepkaBHUX ycTaHOB. Jlkepemom atak € [P-ampecn pOCIHCBKHX Mepex.
370BMUCHUKH BHKOPUCTOBYIOTh HOBHI MEXaHi3M: iH(]IKYIOTh BpasiuBi BeO-
CepBEpH JIEpIKaBHUX OPTaHiB BipycOM, poOJISTuM 1X YaCTHHOIO OOT-Mepexi s
DDoS-arak. Cucremu Oe3rieku MpOBalCpiB OJIOKYIOTh I1i CEpBEpH, POOJISTUH
CalTH HEAOCTYITHUMH HaBITb ITiCIIS aTaKH.

Jns  mporumii HeoOXximHi criemianmizoBani mingpo3nit B MBC, CBY,
MiHicTepcTBi 000POHM ISl ONIEPATUBHOTO BHSIBJICHHS Ta 3allO0IraHHs aTakaM.
OCKUTBKH KiOep37I04MHH 4acTO TPAHCKOPJIOHHI, BXKIINBHI 00OMiH iH(opMariiero
MDK KpaiHaMH Ta y4acTb Yy MDKHApOIHUX iHimiaTuBax. KoskeH kopucTyBad
TIOBUHEH 3HATH OCHOBH KiOepririeHu: HaiiHI Mapoi, po3ni3HaBaHHs (IIIIHTY,
3aXHCT JAHUX. [HBECTHINi Yy TEXHOJOTI 3aXWCTy, BKJIIOYAIOUH CHCTEMH
IITY9HOTO iHTENeKTy, OaratoakTopHy ayTeHTH(iKamio, mmdpyBaHHI Ta

194



KiOEpMOHITOPUHT, MiJBUINYIOTh CTiHKicTh [1; 2]. 3aKOHOIABCTBO MOTPIOHO
aJIanTyBaTH: YiTKO BU3HAYUTH KiOCP3TIOYMHY, BCTAHOBHUTH BiJIOBIIATBHICTb,
CIIPOCTUTH MI>KHApPOTHUI PO3IIYK.

Bigmoigao no Pimenns PHBO «IIpo Crpareriro HamioHambHOI Oe3neKd
Vxpaiam» Big 14.09.2020 p., BBemeHoro Ykazom Ilpesmmenta Ne 392/2020,
OCHOBHE 3aBJaHHS — TapaHTyBaHHSA KiOEpCTIMKOCTI HamiOHAJIBHOI iH(poOpMa-
miifHOi iH(pacTpykTypr B ymoBax mu]poBoi TpaHchopmari. HarionamsHa
Oe3rexa HeMOXKIMBa 6e3 HaliHO1T KibepOe3neKH.

Bopotsba 3 KiOep3JIOYMHHICTIO TOBHHHA CTaTH NPIOPUTETOM HA BCIX
PIBHSAX — BiJl IHAMBIAYaJIbHOIO A0 I00ansHOro. O0'€qHAHHS 3yCHIIb JCPIKaBH,
CYCITIbCTBA, Oi3HECY Ta MDKHApPOIHUX MAapTHEPIB JI03BOJIUTH IMPOTHIISATH
BUKIMKaM  I(ppoBoi emoxu. TeHICHIi KiOep3MOYMHHOCTI, OB’ s3aHi
31 30pOIHIM KOH(IIKTOM, — I1¢ HOBHI (DPOHT, SIKWI BU3HAYA€ BU)KMBAHHS HAIIIL.
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CyyacHHH CBIT CTHKA€ThCSI 3 OE3MperecHTHIM 3pOCTaHHSIM Kibep3mo-
YUHHOCTI, fKa CTae€ BCE OUIBII CKIAAHOI0 Ta TiobansHO0. KpumiHampHUMIA
aHa;i3 AK KIFOUOBHI €JIEMEHT NPaBOOXOPOHHOI MisSUTTBHOCTI HAaOyBa€ HOBOTO
3HAYEHHs 3aBIskM iHTerpauii iHdopmaniiinux TexHomnorii (IT) Ta mrydHoro
inrenekty (III). AxTyanbHICTh TeMH 3yMOBJIEHa CTPIMKUM pPO3BHUTKOM
1(POBUX TEXHOJIOTIH, SIKi, 3 OHOTO OOKY, MOJIETIIYIOTh 3JI0YHHHY JIiSUTbHICTb,
a 3 1HILOTO — HAJAIOTh MOTYKHI IHCTPYMEHTH U 1i IPOTH . 3TiTHO 3 JaHUMU
Europol, IIII moxe pamukambHO TpaHC(hOPMYBaTH TOJLEHCHKY pPOOOTY,
JIO3BOJISIFOYN aHANI3yBaTH BEIMYE3HI O0CSATH JAHWX JUISL BUSIBICHHS TEHICHIIN
Ta igeHTU}IKaIi 3moynHIiB [1].

Kibep3nounan, Taki gk (ImmHT, ransomware Ta XakepcbKi aTakH, 3aBIAI0Th
MUTBSIpITHI 30MTKH eKOHOMIKaM KpaiH. Y 2024 porli KUTBKICTh Kibepartak 3pocia
Ha 30% MOpIBHSHO 3 TONEPEAHIM POKOM, IO BHMArae Bijl MPaBOOXOPOHHUX
OprafiB ajanramnii A0 HOBHX BHKJIWKIB. KpuMiHaimpHMI aHami3, 6a30BaHMI Ha
IT, Brimrogae 36ip, 0OpPOOKY Ta IHTEPHPETALIO JAHUX 3 METOH MPOrHO3YBaHHS
3nounHiB. Il mocwimoe nel mporec, aBTOMATH3yHOYM PYTHHHI 3aBJIaHHS
Ta I IBUIIYFOYH TOUHICTh IPOTHO3IB.

Indopmariiiini TeXHOJOTII € OCHOBOIO Cy4acHOTO KPHUMIHAIBHOIO aHai3y
B IIPaBOOXOPOHHIN cdepi. BoHM 103BONISIOTH iHTErpyBaTH laHi 3 PI3HUX
JOKEpEI: COLIaJIbHUX MepeX, OaHKIBCHKMX TPaH3aKIii, BiJEOCIIOCTEPEKEHHS
Ta Mepex [HrepHety pedeit (IoT). Hampukman, cucremu big data aHamizyroTh
nerabaiiti iH(OpMAIIii UIT BUSBICHHS WATCPHIB 3JOYMHHOI ITOBEHIHKL
VY mpotunii kibep3nounHam IT BHKOPHCTOBYIOTBCS TSI MOHITOPHHTY MEpEX,
BUSIBJICHHS aHOMAJIIH Ta aBTOMAaTH30BaHOTO 300Dy AOKa3iB.
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OnHMM 3 KITFOYOBHX IHCTPYMEHTIB € CHCTEMH aBTOMAaTH30BaHOTO aHai3y,
TaKi SIK MEpeXeBl CKaHEpU Ta IHCTPYMEHTH (OpEH3MYHOTO aHalisy. BoHm
JIOTIOMAraroTh y PO3CIiAyBaHHI IHIMICHTIB, BITHOBIIOIOUM JIAHITFOXKOK TIOJIH
micns araku. Hampukian, mporpamae 3a0e3nedeHHs U aHali3y JIOTiB MOXE
BUSIBUTH HECAHKIIOHOBAHWH JOCTYN 1O CHCTEM, IO € KPUTHYHUM JUTS
3ano0iraHs mopamemiM atakam. JocmimpkeHHs 2024 poKy TOKas3yroTh, IO
BukopuctanHs Al-powered cuctem mms imeHTH}IKaii Ta po3CHigyBaHHA
KiOEp3JI0UMHIB 3HAYHO TMiIBHUIIYE e(pEeKTUBHICTH KibepOe3mekd B IMPaBOOXO-
poHHMX opraHax [2]. OxHak, BupoBamkeHHs [T BiuMarae BupilIeHHS mpoOiieM
KOH(IIEHIIIMHOCT] TaHUX Ta BIATOBIHOCTI 3aKOHOAABCTBRY, Hanpukian, GDPR
B €BpOIIi YM aHAJIOTIYHUM HOPMaM B YKpaiHi.

IITy4yHuii IHTENEKT PEBOMIOLIOHI3Y€E KPUMIHATIBHHI aHaIli3, TIEPETBOPIOIOYN
PEaKTUBHY MOJENb IPAaBOOXOPOHHOI AisuibHOCTI Ha mpoaktuBHy. LI BuKO-
pHCTOBYEThCS I nependaveHHst 3nmounHiB (predictive policing), anaizyroun
ICTOpHYHI JTaHi JUT TIPOTHO3YBaHHS MOTCHINWHUX 3arpo3. Y cdepi kibepsio-
grHHOCTI 11 3acTOCOBYETHCS A7IsI BUSIBIICHHS (DIIMHTOBUX KaMIIaHIN, aHATIZy
mkipmBoro [I3 Tta igeHTtudikamii OotHeriB. Hampukmanm, amroputMmu
MalIMHHOTO HaBYaHHSI MOXKYTh PO3ITI3HABATH aHOMAJIii B MEPEeKEBOMY Tpadiky,
CHTHANI3YI04H Ipo MOXKimuBy DDoS-ataky 1o 1l modartky.

OpmHNM 3 TIepCIIeKTUBHUX HANpsMKiB € BukoprcTaHus LI mms mwdporoi
kpuminamictukn. Cuctemu Ha 0asi 111 aHami3yroTh 300paKEHHS, TOJOCH Ta
TEKCTH U iAeHTU]IKAIi 3JO0YMHINB, HABITh Yy 3allM(pOBAHUX KaHAJaX.
Y 2025 pomi odikyeTbcs 3poctaHHs Bukopuctanus Il mis 3amoGiraHHs
KOPIIOPAaTUBHUM 3JI0YMHaM, BKiIouyatoun KiGepartakw, nme I momomarae
y BUSABJICHHI Ta pO3CNiIyBaHHI 3 IOPUIMYHOI NEpCreKTuBH. lpukmamu
BKJTFOYAIOTh CHCTEMH, MOJII0HI IO THX, 110 BUKopucToBye FBI, s anamizy dark
web Ta BUSIBTICHHS TOPTiBIIi 3a00pOHEHNMY TOBapamH [3].

[pore, Il Hece pW3HWKH: 3IOYMHIN TAKOK BHUKOPHCTOBYIOTH HOTO LIS
crBopenns deepfakes um aBToMaTH30BaHMX aTak. ToMy MPaBOOXOPOHHI OpraHU
MOBHHHI BIPOBAPKYBaTH €THUYHI CTaHAApTH Ta perymmii. B VYkpaini,
Hanpukiaja, Hamionansaa nomimis Bxe Tecrye HI-cuctemu a1 MOHITOPHHTY
KibeprpocTopy, ajie noTpedye MOAAIBIIOr0 PO3BUTKY 3aKOHOAABUOI 0a3u Iuist
3a0e3MeyucHHs OalaHCy MK €(DEKTUBHICTIO Ta ITPABAMU JTFOIHHH.

Bnposamkenns 1T ta LI y kpumiHanbHMIT aHaIT3 CTUKAETHCS 3 BUKITMKAMH:
OpakoMm KBasTi(piKOBaHHMX CIICIIANICTIB, BHCOKOI) BAapTICTIO TEXHOJOTIH Ta
PHM3UKaMH  yNepeDKEHOCTI aiaroputMiB. KpiM Toro, mioOabHUK XapakTep
KiOep3JI04YMHIB BUMAarae MbKHApOAHOI CIIBIIpalll, HaNpHKiIaa, depe3 [HTepnon
g KoHBeHIi0 npo Kibep3aounHHICTh. [lepcrnekTHBY BKITIOYAIOTh iHTETPaIlifo
I 3 GrrokyettHOM TSt OE31IeYHOT0 OOMIHY JaHUMH MK KpaiHaMIL.

3actocysanns IT Ta 111 € kimouem 110 eeKTHBHOT IPOTHIIT KiOEep3TOInHAM.
BoHn miABUITYIOTE ONEpaTHBHICTH, TOYHICTH Ta HPEBEHTHBHICTH IIPABOOXO-
POHHOI HisTBHOCTI. PeKOMEHIyeThCsI iHBECTYBAaTH B OCBITY KafpiB, pO3pOOKY
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HAIIOHAJIBHUX CTPATCriii Ta MDKHAPOJHE MAPTHEPCTBO IS MAaKCHMIi3allii
TepeBar X TEXHOJIOTIH.
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3HAYEHHA MIDKHAPOJHOI'O I'YMAHITAPHOTI'O ITPABA
Y ITPOTUAII BOEHHUM 3JIOYNHAM

Yopuunii L. 5.
acnipaum
JloHeyvkutl Oepocaguutl yrigepcumen HYmMpIiwHix cnpae
M. Kponusnuyvruii, Yrpaina

HamionanpHe 3aKOHOZABCTBO, TPAIUIIHHO, (QOPMYEThCS 13 ypaxyBaHHAM
notped NepikaBU Ta CYCHUIBCTBA, SKI € aKTyaJbHUMH Ha IICBHOMY eTari
JiepxaBoTBopeHHsL. Lle Hajae MOXIIMBICTD 30epirati qUHAMIKy, HEOOXiAHY AJIst
pETyJIIOBaHHS Ta 3aXUCTy BIJNOBIIHUX CYCHUJIBHHX BiIHOCMH. B ymoBax
30pOIHOTO KOH(QJIKTY, PO3B’sI3aHOTO POCIHCHKOIO (hefiepalieto npoTn YKpaiHu
B 3aKOHOJABCTBO OyJI0 BHECEHO HHM3KY 3MIH Ta [OIOBHEHb, IIOB’S3aHUX
SK i3 BUHHKHCHHSIM TIOTPeOM y 3a0e3NeyeHHi (DYHKIIOHYBAHHS KPHTHIHO
BKIMBUX IHCTUTYIIH, TaK i 3 HCOOXIHICTIO Y IMOCHJICHHI MEXaHI3My 3aXUCTY
HaIllOHAJIBHOT Oe3MeKH Y KpaiHH.

[IpoTsiroM OCTaHHIX POKIB, i3 ypaxyBaHHAM KypCy JepXKaBH Ha €BpO-
IHTerpariito, 3MiCT MPaBOTBOPYOi MISUTBHOCTI, 31e0OiIBIIOr0, Mossras y 3abes-
MeYeHH] IMIUIEMEHTAIlli 0 HOPMAaTHBHO-TIPABOBHX AaKTiB €BPOIECHCHKHUX Ta
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MDKHapO/IHUX CTaHIApTiB, 3 METOI0 aJamTaiii yKpaiHCHKOrO 3aKOHO/ABCTBA
JI0 3aKoHonaBcTBa €Bporneiickkoro Corozy. BomHowac BBeneHHS 0cOOIMBOTO
MPaBOBOTO PEXKUMY BOEHHOTO CTaHy 3yMOBHJIO TOTpeOy B YHOPMYBAHHI HU3KH
MDKHApPOJAHO BH3HAHMX IPABOBMX HOPM 1 IPHHLMIIB, IO 3aCTOCOBYHOTHCS
i 9ac 30poiHNX KOHQIIKTIB. TpamumiiiHo, Taki HOPMH BITHOCATBCS JI0 cepr
MDKHAPOIHOTO TYMaHITapHOTO TIpaBa.

3axucTy HOpPMaMH MDKHApOAHOTO TYMAHITapHOTO TIpaBa IiUISTAlOTh
TPOMAIsHN THX JepiKaB, SIKi paTh]ikyBann HaBeIeHI MIKHAPOIHI JOTOBOPH
3a HasBHOCTI crnerwdidHoi 0OCTaHOBKH, KO0 € 30poiHmil KoHGIKT. OTXe,
(haKTUYHO, MINCHAPOOHE 2YMAHIMAapHe NPAso € NPAoM 36POUHUX KOHMIIKMIS,
CKEpOBaHUM Ha 3a0e3neueHHs OOMPUMAHHS NOPOKY 6e0eHHs. 60uosux Oil
ma 3axucmy ocib, ski y Hux He Oepymb yuacme. Peanmizailis HaBeIEHOTO
3aBJaHHs 3/IHCHIOETHCS IIUIIXOM IMIUIEMEHTAlil y HalliOHaIbHI HOPMATHBHO-
NPaBOBi aKTU BiIMOBIIHKX MOJIOKEHb Ta BCTAHOBJICHHS KPUMiHAJIBHO-TIPABOBUX
3a00pOH 3a TIOCATAHHSA Ha CYCHUIbHI BITHOCHHH, SKi OXOpPOHSIOTBCS
KOHBCHLIITHIMH OJIO’KSHHSIMH.

AHani3 HOpM HaIIOHAIFHOTO KPHUMIHAJIFHOTO 3aKOHO/ABCTBA JAa€ Ii/ICTaBy
I KOHCTaTalll, IO HHM3KAa TOJOXKeHb sK JKEHEBChbKMX KOHBEHLIIH,
aK 1 MDKHapOIHOTO TyMaHITapHOTO IpaBa B ILTOMY JIO CHOTOZHI 3aJTUIIAIOTHCS
abo B3araji He IMIUIEMEHTOBAaHMMH, a00 HAa CTafil PO3MIBIAY MOXKIMBOCTI
iMrieMeHTalii 4u 1i 3aBepiueHHs (MPUKIagoM € 3akoH YKpaiHu Bif
21.08.2024 Ne 3909-1X «IIpo parudikamnito PrumMcbkoro craryty MixkHapoiHOTO
KPUMIHAIBHOTO CyJy Ta IONPAaBOK JI0 HHOro»). HeoOXiqHO Takoxk BiMITHTH,
0 HaBEJEHAa CHUTYallisl YacTKOBO 3yMOBJIEHA TaKOXX BIJCYTHICTIO HaJaroj-
JKEHOTO Ta BIANPAI[bOBAHOTO HAIIOHAJIFHOTO MEXaHi3My IMIUIEMEHTamii HOpM
MDKHapOIHOTO TYMaHITapHOTO 1TpaBa, a TaKOXK €THICTIO ITIIXOAIB IO PO3YMiHHS
3MICTy MiXKHAPOIHOTO MeXaHi3My iMiuieMeHTartii zopm MI'TI.

[NonoxxeHHs MDKHapOAHOTO TYMAaHITapHOTO TpaBa  IMIUICMEHTOBaHi
J0 HALiOHAIFHOTO KPUMIHAJIFHOTO 3aKOHOJABCTBA B YaCTHHI KPHUMIiHAIBHOL
BIATIOBINAIIBHOCTI 3a KPHMiHAIBHI TPAaBOIOPYLICHHS HPOTH MHpPY Oe3meKu
JIOACTBA Ta MDKHAPOIHOTO IPABONOPSIKY, YACTKOBO II€ TaKOXK CTOCYETBCH
3JIOYMHIB TPOTH OCHOB HallioHaJIbHOI Oe3neku (0coONMBO — B YacTHHI
KPUMIHATLHOT BiITIOBIIAJIBHOCTI 32 KOJIAOOPAITiOHI3M).

Hopmu MiKHapoJHOTO T'yMaHITapHOTO IpaBa € y ITIEBHI MIpi pesieBaHT-
HUMH HOpPMaM €BPOIEHCHKOTO TIPaBa, 30KpeMa — TaKHMH, IO CIIBBIIHOCSATHCS
i3 KoHBeHIIi€10 TIpo 3aXKCT NpaB JIOAWHU 1 OCHOBOIOJIOKHHMX cBOOon. Take
CIIBBIJJHECEHHS Y OUTBIIOCTI BUIIAJKIB BIATBOPIOETHCS KPi3b IPU3MY MOBOEHHOT
OLIHKK €BPONEHCHKUM CyIOM 3 TIpaB JIIOAMHU OOCATY IIKOAW, sfKa Oyia
3aBJ1aHa KOHKPETHUME 0COOAMH, a TAaKOXK JOBEICHHS TX MPUYETHOCTI O TIEBHHUX
notii, siki BimOyBanmmch mif 4ac 30poiHOro KoHGukTy. OTXe, (akTHuHO,
€BpOIEICEKII CyZ 3 TpaB JIEOMMHU K 1 MDKHapOTHWI KpUMIHAJIGHUN CYX
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MOXKe OyTH 3alydeHHil 10 BU3HAUCHHs (DaKTy Ta CTYIEHIO IMOpYIICHHS IpaB
JIFOJIVHH 111 9ac 30poiHOro KOHQIIKTY, 30KpeMa i 1oro y4acHHKIB.

Hasezene 103BOIIsI€ BBOXXATH, 110 30 CHIYNEHEM NOWUPEHHS A SHAYYUOCTI
6Ci NONOJICEHHA MIJCHAPOOHO20 NpABa MOJICHA Oughepenyitosamu  makum
yynom: 1) TIONOXKEHHS 3araibHOI JeKjapamii MpaB JIOAWHH — SK 0a30BHI
MDKHAPOIHUI TIPABOBUI TOKYMEHT, SIKHI BI3HAYA€ TIEPENTiK HeBiJ EMHUX TIPaB
JIIONMHM, SKI IAIAmaroTh IIiJ 3aXUCT HAI[lOHAJLHUMHU 3aKOHOJABCTBAMMU;
2) monokeHHsT €BPOIECHKOi KOHBEHIIT 3 MpaB JIOAWHHU 1 OCHOBOIIOJIOHUX
cBOOONI — 3aCHOBaHMH Ha 3araybHIN JeKimaparlii Jorosip, skuil 3abe3medye
MeXaHi3M B3aeMOJIii MK BUCOKMMU JIOTOBIpHMMH CTOPOHAMH 13 3aXKCTY MpaB
JIFOMUHY; 3) MiXKHApO/IHI paBoBi fokymeHTH OOH — ckepoBaHi Ha BU3HAYCHHS
MEXaHi3My TOCHJIEHOTO 3aXHCTy OKPEMHX CYCIIUIBHHX BIiTHOCHH; 4) MiXHa-
pOIHE TyMaHiTapHe IpaBo — JOKYMEHTH, CKEpPOBaHi Ha 3a0e3NeUeHHs 3aXHUCTy
TpaB JIIOAMHYU 1 TPOMAJIIHUHA B YMOBaxX 30poiHOro KoHQkTy. Binnosigaum
YIHOM JH(DepEeHITIHOBaHI 1 CY/IOBI OpraHH.

TakuM 9rHOM, IIPOBEJEHE JOCIIPKEHHS HaJal0 MiACTaBY TSI KOHCTATALii
Takoro: 1) MKHapomHE TyMaHITapHE TPaBO € MpPaBOM 30pOWHIX KOH(QIIKTIB,
CKEpOBaHMM Ha 3a0e3MeUeHHs] JAOTPUMAHHSA TIOPSIKY BEICHHA OOHOBHX i
Ta 3aXHCTy 0cib, $IKi y HMX He OepyTh ydacTh, 2) HOPMH IOTOBIPHOTO
Ta 3BHYAEBOTO MIKHAPOTHOTO TYMAaHITAPHOTO MPaBa YacTKOBO IMILIEMEHTOBaHI
JI0 HAI[IOHAJIBHOTO KPUMIHAIBHOTO 3aKOHO/ABCTBA, WLIO MIATBEPAXKYETHCS
KpUMIHATI3aIli€l0 OUTBIIOCTI MIKHAPOTHUX BOEHHHX 3JI0YHHIB Ta 3JI0YHHIB
npoTh Oe3neKu JIIOJICTBA Ta MDKHAPOJHOTO IPABOMOPSAKY; 3) HOPMHU
€BPOIIEHCHKOr0 MpaBa Ta MDKHAPOJHOTO T'yMaHITapHOTO IpaBa JOITOBHIOIOTH
OJIHE OJTHOTO Ta MOXYTh OyTH 3aCTOCOBaHI OJJHOYACHO (BIATIOBIJHO IO NPABHII
3aCTOCYBaHHS HOPM 3arajbHOr0 Ta CIEIiaJbHOro mpasa); 4) HOPMH
MDKHapOIHOTO TyMaHITapHOTO TpaBa YTBOPWIM MiAIPYHTS UL YKJIAJCHHS
PuMCBKOTO CTaTyTy, MONOXKEHHS SIKOTO YHOPMOBYIOTH TOPSAOK Ta MPHHININ
IUSITBHOCTI MDKHAPOTHOTO KPUMIHATIBHOTO CYAY Ta MEX HOTO TUCKPEITii.
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EBOJIIOIISA TIPABOBOI'O PEI'YJIIOBAHHS HAJJAHHSA
AJIMIHICTPATUBHUX ITOCJYT B YKPAIHI TA JIOTTKA
AJIMIHICTPATUBHOI PE®GOPMU

KOpuenko T. I1.
acnipanm Kagheopu KpUMIHATLHO20, AOMIHICIPAMUBHO20 NPAsa i npoyecy
3BO «Misxcnapoonuii yHisepcumem 6iznecy i npasay,
M. Xepcon, Ykpaina

EBonrortist mpaBOBOTO pEryiOBaHHS HaJaHHS aJMiHICTPATUBHHUX IOCIYT
B YKpaiHi BigoOpakae IoeTarmHy 3MiHy MOJENl B3aeMOJii JAepXaBu Ta
NpUBaTHOI 0cO0HM, Y MeKax SIKOI aKIIEHT ITOCTYIOBO HEPEHOCHBCS 3 BiJIOMYOI
Opraizaiii MpoIeciB Ha OPHAWMYHY BH3HAUCHICTH TPOIEAYPH, NOCTYITHICTH
CEpBICIB 1 MI3BITHICTH ITyOIIIYHOT afaMiHiCcTparii. Y miif Jorimi aaMiHICTpaTHBHA
pedopma y cdepi mocmyr oxomroe (HOpMyBaHHS HOPMATHBHOI paMKH,
THCTUTYIIHOI Mepexi Ta MPOIEAypHUX TapaHTiH, SKi y CyKymHOCTiI 3a0e3-
HeYyIoTh NependadyBaHuil IPaBOBHIl pe3ybTaT I 3asBHHUKA Ta KOHTPOJIBO-
BaHICTB IUCKpelii oprany [1; 2; 3].

[NouarkoBuii eTan MOB’sI3aHMI i3 MPOIPAMHUM 3aKPIIUICHHSM 3arajbHOro
HampsiMy MOJIEpHi3allii JAepKaBHOTro ympariiHHA. Yka3 Ilpesumenta Ykpaidu
«[Ipo 3axomu momo BrpoBamkeHHs KoHuemniii aaMiHicTpaTHBHOI pedopmu
B VYkpaiHi» Big 22.07.1998 Ne 810/98 Bu3HAuMB CTpaTeriuHi Opi€HTHPU
pedopMyBaHHSI BUKOHABYOI BJajJy Ta IMyONIYHOTO aJMiHICTPyBaHHS, 30KpeMa
yepe3 MiJIBHIIEHHS e(QEeKTUBHOCTI YNPAaBIIHHS 1 IepeopieHTalilo Ha 3a0e3-
TIeYeHHsT TIpaB Ta iHTepeciB rpomansH [1]. Ha mpoMy erami me He icHyBaio
CHEIIATFHOTO PaMKOBOTO 3aKOHY IPO aMiHICTpaTHUBHI MOCIYTH, OTHAK OYIIO
3aKJIA/ICHO KOHIIENTyalbHe MATPYHTS U1 IHCTUTYIIOHANI3AIii CepBiCHOI
(hyHKIIi AepkaBu SIK IOPHIMIHO OPTaHi30BAHOTO HAMPAMY ITyONIYHO! MisTh-
HOCTI.

HactymHuii eran moB’si3aHUi 13 TEPEXOIOM JI0 CIIELiali30BaHOTO ypPSI0-
BOTO OaueHHsI PO3BUTKY CHCTEMHU aIMIHICTPaTHMBHHUX MOCIYT. Po3nopsmKeHHs
KaGinetry MinictpiB Ykpainu «IIpo cxBanenns Koniemnuii po3BUTKY CHCTEMH
HaJaHHS aJMIHICTPAaTUBHHUX TIIOCIYT OpraHaMHM BHKOHABYOI BIaaW» BiI
15.02.2006 Ne 90-p crano NOKYMEHTOM, SIKMIl OKPECIHMB paMKy MaiOyTHBOT
CTaHIapTU3aIlil JOCTYILy, SIKOCTI Ta OPraHi3alliifHOi CIIPOMOXKHOCTI Ha/IaBadviB.
Y HpoMy OynOo akIEHTOBaHO IOTPeOy BHOPSIKYBAHHS IIEPENIKiB MOCIYT,
BU3HAYCHOCT] TUIATH, YHOPMYBAHHS iH(QOPMAIIIMHOTO 3a0€3IIeUCHHs, a TaKOX
CIIPOILICHHS B3aeMoii ocodu 3 ammiHicTpariero [2]. HopmaTuBHa norika 160r0
eTally IIOJSrac y IIEPeTBOPSHHI HAJaHHA IIOCAYT HA KEpOBaHMII Iporec
13 BU3HAYCHUMH TIPaBIJIaMH, SKUH TiIIsrae yHi(iKaIlii Ta OIiHIOBaHHIO.
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Tperiii eram mnoB’s3aHME 13 TNpHHAHATTIM 3akoHy Ykpainm «IIpo
anminicTpaTuBHi ocayri» Bin 06.09.2012 Ne 5203-VI, sikuii 3akpinuB 6a30By
KOHCTPYKIFO cepr aaMiHICTPATUBHUX TMOCITYT. 3aKOH BU3HAYMB aJIMiHi-
CTpPaTMBHY NOCIYry dYepe3 1l IHIWBIIyaJbHMH IIPAaBOBHI pe3ynbTar, IIo
JIOCSTAETHCS [ULIXOM 3IHCHEHHS BJIAJHUX ITOBHOB)KCHb 3a 3BEPHEHHSIM
0co0u, a TaKOXX 3aKJIaB OpraHi3alliifHy MOJEINb JIOCTYITy Yepe3 IEHTPH HaJaHHI
aJIMIHICTpaTHBHUX TOCAYT 1 BHMOTHM 10 iH(pOpMAamiiiHOi BiIKPUTOCTI,
CTaHmapTh3amii Ta JOKyMeHTyBaHHS mporenyp [3]. Came 3 I[bOr0o MOMEHTY
NPaBOBE PETYNIOBaHHS Ha0yJI0 paMKOBOTO XapakTepy, y MekKax sKOro
aJIMIHICTpaTHBHA TOCTyTa ToYajia PO3TJISIIATHCS K FOPHIMIHO CTPYKTYpOBaHa
JUSUTBHICTB, a He SIK CYKYITHICTh PO3PI3HEHHX BIIOMYMX OIEepariii.

BosHouac cij KoHCTaTyBaTH, 1110 Ha piBHI paBo3acTocyBaHHs 30epiranacs
(hparMeHTapHICTb TPOLEAYPHUX DPEXUMIB, OCKUIbKH y 2012 poui me He
ICHYBaJI0 YHI()IKOBAaHOTO 3aKOHOJABYOIO PETyJIOBaHHA aIMiHICTPATUBHOI
npouenypu. e 3yMOBIIOBaIO BIAMIHHOCTI MK TaTy3¢BUMH MPOBAHKCHHIMH
II0JI0 CTPOKIB, CTPYKTYPH PO3IJIAAY CIpaB, CTAHAAPTIB MOTHBYBAHHS Ta y4acTi
0co0w, 0 BIUTHBAIO HA PIBEHb TapaHTIi 3asBHIKA [3].

UYerBepTuii eran XapaKkTepu3yeThbesl 30MKeHHSM pedopMHu  aaMiHICTpa-
THUBHHX TIOCIYT 13 IIMPIIOI pPeOpPMOI0 JIEPIKABHOTO YIPABIiHHS SIK
iHCTHUTYIIHHOI cuctemu. Posnopsmkenns Kabinery MinictpiB Ykpainn «/leski
nuTaHHs pedopMyBaHHs JIEP)KaBHOTO yIpaBiiHHA Ykpainn» Bin 24.06.2016
Ne 474-p 3axpinmio cTpaTeriuti 3acagyu MOJEPHI3aLl Aep>KaBHOTO YIPaBIIiHHSL,
y MeXax SKMX PO3BHTOK SKICHUX aJIMIHICTPaTUBHHUX TIOCIYT PO3IIISIAETHCS
y 3B’S3KY 3 MiZBUIIECHHSIM CIPOMOXXHOCTI IyOJIYHOI aIMiHICTpallii, 3MiHOO
YIIPABIIHCHKUX TIPOLECIB Ta IMOCHIEHHSIM Mia3BiTHOCTI [5]. Takum uwmHOM,
SKICTb TIOCIYT TIOYala TPaKTyBaTUCS SIK pPE3ylbTaT HE JIWILIE IPaBUIHHO
OpraHi30BAaHOTO TPUIOMY 3asB, a W IHCTHTYIIMHOI 3aTHOCTI OpTaHiB MisTH
BIATIOBITHO JTO MPYHIIMIIIB 3aKOHHOCTI Ta HAJICXKHOTO a/IMIHICTPYBAaHHS.

[I’saTuii eTan TOB’s3aHUI 13 PO3BUTKOM MEpEXi LCHTPIB HAIaHHSA aaMiHi-
CTPATHBHUX TOCIYT Ta MOCHJICHHSIM POJIi MICIIEBOTO CAMOBPSTyBaHHS y (PpPOHT
oicuiit ¢ynkuii. 3akon Ykpaiam «I[Ipo BHeceHHS 3MiH 10 AESKHX 3aKOHO-
JIaBYMX aKTIB YKpaiHu 11070 onTUMi3allii Mepexi Ta (yHKIIOHYBaHHS LIEHTPIB
HaJlaHHS a[IMIHICTPATUBHHUX IIOCIYT' Ta YJOCKOHAJICHHS JIOCTYIy N0 aJMiHi-
CTPaTUBHUX TIOCIYT, SIKI HaJalOThC B eNeKTpoHHiil ¢opmi» Bim 03.11.2020
Ne 943-IX HopmaTMBHO 3aKpinmuB migxomu mo ontuMizanii Mepexi [[HATI
1 TIOCHJEHHS JOCTYIHOCTI IOCHYT Y TpoMazax, OJHOYACHO IIOB’S3aBIIN
PO3BHUTOK IHCTHUTYLIH JOCTYITY 3 €IEKTPOHHUMH KaHAJIaMU HaJaHHs mociyr [4].
Ha mpomy erami morika aaMiHICTpaTHBHOI pedopMH TIPOSBISETECS Y Ha-
OJIDKEHHI CepBICIB 10 3asBHHKA, 3MCHIIICHH] TPAHCAKIIIMHIX BUTPAT B3aEMOIi
Ta CTaHIApTU3AIii opraHizaiii (QpoHT odicy Sk 3aco0y MiHIMI3amil aaMiHi-
cTpaTuBHUX Oap’epiB [4; 9].
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Moctnii erarm jgeMoHCTpye IMQpoBi3amil0 sSK (akTop, IO BIUIMBAE
Ha IHCTPyMEHTH IpaBoBOro peryiroBanHs. [locranoBa KaGinery MinicTpiB
VYxpainu «[IntanHst €1UHOTO AEp)KaBHOTO BEOIOPTAITY €JIEKTPOHHHX ITOCIYT
Ta Peectpy agMinicTparuBHUX mociyr» Bix 04.12.2019 Ne 1137 ynopmyBana
OCHOBHI TapaMerpu ()YHKIIOHyBaHHS BEOIOPTANTy EIEKTPOHHHUX MOCIYT
Ta PEECTpy, LIO CTBOPWIO HOPMATHBHY OCHOBY I CHCTEMHOTO DPO3BHTKY
EIIEKTPOHHUX KaHaJiB AocTymy [6]. Y mpomy BuMipi 1dpoBa TpaHchopmartis
HE 3MIHIO€ IOPHIIYHOI IPHPOAN aMIHICTPATHBHOI HOCIYTH, OJHAK ITiACHITIOE
3HAUEHHS MDKBIIOMYOi B3a€MOJii, JOCTOBIPHOCTI IaHUX Y peecTpax,
IOPUIIMYHOT  3HAYYIIOCTI  ENIEKTPOHHHMX JOKYMEHTIB 1 BIITBOPIOBAHOCTI
YIIPaBIIHCHKUX pillieHb Y nudpoBoMy cepenoBuli [3; 6].

CroMmuii eTan Mae MPOLEAYPHO CUCTEMOYTBOPIOBAIBHMI XapakTep. 3aKoH
VYxpainu «IIpo aaminicTpatuBHy nporeaypy» Bix 17.02.2022 Ne 2073-IX, sikuit
HaOpaB umHHOCTI 15.12.2023, 3ampoBamuB yHi(iKOBaHI TpaBHia PO3TISLY
IHIUBIMyabHUX AIMIHICTPATUBHHUX CIIPaB, BCTAHOBWBIIM CTAHIAPTU YyYacTi
0oco0M, MOTHBYBAaHHA pillleHb, JOTPHUMAHHS CTPOKIB, MPOIMOPIIHHOCTI
Ta aJAMIHICTpaTHBHOTO OCKapskeHHs [7]. ns cdepr anMiHICTpaTHBHUX TOCIYT
e o3Hayae (OpPMYBaHHS IIICHOTO pEXUMY, y SKOMY OprafizaimiiiHa
iHdpacTpykTypa nocrtymy, 3akpimiena 3akoHoM Ykpainu «[Ipo aaminictpa-
TuBHI mocmyrw» Bixg 06.09.2012 Ne 5203-VI, moemHyeThcs 3 €IMHAMH
MPOLIECYaIbHUMHU TapaHTisIMH yXBajieHHs1 piutenb [3; 7]. BianoingHo, jorika
pedopMu TIEPEXOMUTh Bi MHWTAHHS MICI OTPUMAHHS TMOCIYTH 10 HTaHHS
IOPUIIMYHOT SIKOCTI PillIeHHs Ta MPOLIEYPHHX MPaB 3assBHUKA.

Bocemuii eranm  BimoOpaskae TIOAANBITY JACTATI3AINI OPraHi3amiifHOro
peryJoBaHHS Ha piBHI Mmim3akoHHUX akTiB. [TocranoBa Kabinery MiHicTpiB
VYkpainn «/lesiki muTaHHS HalaHHA aMIHICTPATUBHHUX MOCTYT 4epe3 LEHTPU
HaJaHHA aaMiHicTpatuBHUX mociayr» Bin 01.10.2025 Ne 1226 koHKpeTH3ye
OKpeMi opraHi3alliiHi acteKkTr HagaHas nocayr yepe3 [IHAIL, miarBepmxyroun
TEHJCHIIII0 O OIepamiiiHoi craHmapTu3alii (QpoHT odicy Ta y3TOmKEHHS
MPAKTUKA Ha PI3HUX TEPUTOpIiaTbHUX PiBHAX [8]. ¥V CcyKymHOCTI 3 paMKOBUMH
3aKOHAMH TaKi aKTH BHKOHYIOTh (DYHKIIIO aJamlTaiii CHCTEMH IO OpraHisa-
LIMHMX 3MiH 1 PO3BUTKY [IM(POBHUX CEPBICIB, 3AJIMILIAIOYUCH ITiIIOPSIKOBAaHUMU
MPUHITMIAM 1 ME)KaM 3aKOHO]aBYOTO pery oBanus [3; 7; 8].

Y3arabHeHHS Ja€ MMiCTaBi BU3HAYMTH JIOTIKY aJMIHICTpaTHBHOI pedopmu
y cdepi aaMiHICTPaTHBHUX MOCIYT SIK TIOEIHAHHS TPHOX B3aEMOIIOB’SI3aHUX
KoMroHeHTiB. [lepmmii koMIOHeHT monsirae y QopMyBaHHI PaMKOBOI
KOHCTPYKIIii MOCIyrH Ta IHCTUTYLIH JOCTyIly, HacamIiepe] uepe3 3aKkoH
VYxpainun «[Ipo aaminictparuBHI mociyrw» Bim 06.09.2012 Ne 5203-VI
i pozButok Mepexi LIHATI [3; 4]. Ipyruii KOMITOHSHT MOB’I3aHUH 13 TH(PPOBIM
KOHTYpPOM, IO PO3IIMPIOE MOXJIMBOCTI JOCTYIly Ta OJHOYACHO ITiIBHIIYE
BUMOTH JI0 TIpaBOBOTO 3a0e3MedeHHs] MDKBIZOMYOI B3a€MOii 1 HaIIHMHOCTI
peectpoBux maHuX [6]. TpeTili KOMIIOHEHT moJisrae B yHi(iKaIlii mpomeaypHux
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rapanTtii uyepes 3akoH Ykpainum «[Ipo anMiHICTpaTMBHY NpOLERYPY»,
1m0 3a0e3Mnevye IOpUINYHY SKICTh IHIMBITYaIbHUX PIICHb 1 3MEHIIIYE PU3UKU
JIOBUIBHOCTI B JisUIBHOCTI aaMiHictpamii [7]. YV eBponeiicbkoMy BHMipi
Ol TIXOAW Y3TOMKYIOTBCS 31 CTaHAAPTAMH JOOPOTro  aaMiHICTPYBaHHS,
3akpimreEnMu y  Recommendation  CM/Rec(2007)7 Pagm  €porm,
SKI aKIIEHTYIOTh 3aKOHHICTb, HEYIEPEIKEHICTh, MPO30PICTh, PO3YMHHIN CTPOK
Ta edextuBHI 3acobu 3axumcry [10]. CykymHO Iie O3BOJSAE€ KOHCTAaTyBaTH,
III0 EBOJIIOISI PeryJIIOBaHHA B YKpaiHi MpoHIIIa OUIIX Bif MPOTPaMHUX 3acajl
0 paMKOBHX 3aKOHIB, IHCTHUTYIIHHOTO pO3rOPTAaHHA MEpeXi JOCTYIY,
1(poBoi  iHOPACTPYKTypH Ta TMpoUEAypHOi YyHidikamil, MO0 Yy CYKYHNHOCTI
(hopmMye cydacHy MOJEIb MPABOBOTO 3a0C3MEUCHHS aIMIHICTPATUBHUX TTOCIYT.
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OoecbKuitl OeparcasHUll YHIGepcUumem eHYmMpIWHIX Cnpag

m. Odeca, Yrpaina

ComianpHa iHmKEHEpis 3aIUIIAETHECS OMHUM 13 HalleheKTUBHIMNX IHCTPY-
MEHTIB KiOep3IOYMHIIB, OCKUIBKH CIIPSIMOBAHA HE Ha TEXHIYHI BPAa3IMBOCTI
CHCTEM, a Ha ICHUXOJOTiuHI ocobmuBocti JroguHU. Kibep3imouuHil BHKO-
PHCTOBYIOTH MPUHIMIINA MAHIITYJIAL1, TaKi SK aBTOPUTET, TEPMIHOBICTh, CTpaXx,
JoBipa Ta Jnediuut, 1mo0 3MYCHTH JKEpPTBY CAMOCTIHO HajaTé JOCTYII
JI0 iH(opMmallii, BAKOHATH IIKIUTUBI il Y4 PO3KPUTH KOH(ineHiiHI aHi [3].
Y 2024-2025 pokax comiadbHa iHKEHEpis crajga JOMIHYIOUYMM BEKTOPOM
MOYaTKOBOTO JOCTYITy B Kibeparakax, OOIMIIOBIIY TPaULiiHI TEXHIYHI 3aX0A1
3aXuCTy 3aBIskd (pokycy Ha mojachkomy akropi [1]. 3rigHO 3 naHMMW,
colianbHa IMKeHepis cTaHoBmwiIa 36 % yciX IHOWACHTIB 3 IMOYaTKOBHM
JOCTyTIOM y Tiepion 3 TpaBHA 2024 mo TpaBeHb 2025 poky, MpHUOMY 3HaYHA
YacTHHA aTak Oyrna (hJiHaHCOBO MOTHBOBAHOKO [1].

ComianpHa 1HKEHEPis OXOIDIIOE€ IIMPOKUMA CHEKTp TAaKTHK: (IiIIMHT,
npetekstiHT (CTBOpeHHS BWTaJaHUX CIeHapiiB), baiting (mpumanka), vishing
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(ronocoBuit immAr) Ta iMmepconarito. Y 2025 porii crnocTepiracThCsi 3HAYHE
YCKJIAQHEHHSI METOAIB 3aB/SIKM IHTErpallii INTyYHOTO IHTENEKTY. 3’SBIIINCA
macoBi kammanii ClickFix, komu »epTBy 0OOMaHOM 3MyIIyIOTH BCTaBHTH
IIKIUTIBAN KOA depe3 (hasbIIvBi CHOBIMIEHHS Opay3epa YW OHOBJICHHS, IO
TPU3BOAUTE 10 BCTaHOBICHHs iH(ocTurepiB ado RAT [1]. Iama mommpena
TakTHKa — email bombing (MacoBe MiATIIICYBaHHS HAa CIlaM), sSKa CTBOPIOE
IUTyTaHUHY B TIOIITOBiH CKPHHBIN, IPHXOBYE CIIpaBkHi croBimenass MFA ta
BiIKpHMBA€ MULIX [T MoAanbioro vishing 4u iMnepconanii gepe3 Teams [2].

Al 3Ha9HO TTOCHITIOE €(DeKTUBHICTD aTak: reHepyloTbest deepfake-aymio ta
BiZleo I iMiTallii KepIBHUKIB YH POAMYIB, IO EKCIUIyaTy€e MPUHIIUIN
aBTOPHUTETY Ta eMolriiHoro 3B’s3ky. Hanpuknan, deepfake-romoc CEO
BUKOPHCTOBYEThCSl JUISl IIaXpaiChbKUX TIepeKa3iB KOIITIB, a CHHTETHYHI
IZIGHTUYHOCTI JTO3BOJISIOTH MaciitaOyBatu ataku [3]. DIMMHT 3aIHIIaEThCS
OCHOBHMM MetomoM (65 %  comiabHO-IHKCHEPHUX — IHITUJICHTIB), aje
nonoBHIOETECST SEOQ-oTpyeHnsM, malvertising Ta device code phishing, stxwid
ooxomute MFA dgepe3 migpobneni OAuth-mogatkm [1; 2]. ¥V 2025 poui 66 %
aTak OyJIH CIIpsIMOBAHI Ha TIPUBLICHOBaHI OOJTIKOBI 3aIHCH, 1110 TIPU3BOAMIIO 110
MIBUKOI €CKaJIaIlil PUBINICIB Ta BUKpaIeHHS fanuX y 60 % Bumazkis [1].

EdextiBHa mpoTHAiS BUMara€ KOMIUIGKCHOTO IIOXOAYy, IIO TIOEIHYE
TEXHIiYHI, OpraHi3amiiifi Ta IoACkKi 3axoau. [lo-Teprire, MOCHIEHHS JIFOACHKOTO
(hakTopa Yepe3 peryjsipHe HaBYaHHsS Ta CHMYJIAIIO aTak. [IpaIliBHUKIB CITij
HaBYaTH pO3II3HABATH O3HAKM MaHIMysil  (TEpMIHOBICTb, aBTOPHTET,
HEOYiKyBaHI 3allUTH), IIepeBIpATH Jokepena iHpopMamii Ta  yHHKaTH
iMmysbcuBHUX Aiit. OcobimBa yBara — 1o posmnizHaBanHs deepfake Ta ClickFix
[3; 1]. Io-mpyre, TexHiuHi 3axoau: BHpOBaKeHHsS ¢immHr-crifikoro MFA
(6nokye monax 99 % HECaHKIIOHOBAHOTO JOCTYITY), MOHITOPUHI MOBEHIHKA
(UEBA, ITDR), 610KyBaHHS MiIO3pUINX CKPHIITIB, TIOCHIICHHS Opay3epiB Ta
¢insrpanist DNS/URL [2; 1]. BaxMBo KOHTPOJIIOBATH MPOLECH BiTHOBICHHS
IIEHTUYHOCTI Ta OOMEXYBAaTH BHKOPHCTAHHS HATHBHUX IHCTPYMEHTIB
(manpuxian, Quick Assist wu RMM). Ilo-tpere, opramizarmiiiHi 3axou:
npuHIn Zero Trust, cerMeHTamist JOCTYITy, MOHITOPHMHI PaHHIX IHIUKATOPIB
(credential harvesting, aHoMaibHa MOBEIIHKA), a TaKOXX Y4acTb y OOMiHI
PO3BIIITAHMMH Ta CTBOPEHHS IUIAHIB pearyBaHHs. PerynsTopHi iHiliaTHBH
MalTh  nepeadayaTd  BiONOBiJANBHICTH  IuiatopM  3a  3anoOiraHHs
3nopxkuBanHio Al [2; 3].

CouiansHa imxeHepist y 2025 poui meperBopmiacs Ha MacIiTabOBaHy,
ABTOMATH30BaHy Ta (DiHAHCOBO OpIEHTOBaHY 3arpo3y, 10 BUKOPHCTOBYE Al st
00X0ly TpaJWIiHHAX 3aXMCHUX MeXaHi3MiB. OCHOBHHH NDIIX TPOTHHiI —
TIO€THAHHS TIOCTIHHOTO TiBUIIICHHS 00i3HAHOCTI KOPUCTYBAYiB, BIIPOBAKCHHS
MOBENIHKOBOTO aHamizy Ta Zero Trust-apxitekrypu. JInmme KOMIDTEKCHUIA
TIIXiA, 0 BPaXxOBY€ IICHXOJIOTTYHI aCIIeKTH Ta TEXHIYHI iIHHOBAIIii, JO3BOIUTH
CYTTEBO 3HU3HUTH e(PEeKTUBHICTh Takux aTak [1; 2; 3].
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ACHEKTH CUCTeMHOI mpoTHAil ne3iHdopMamii Ta mpomarasai y ii pisHHX
dopmaTax HaOynO IS BITYM3HSAHOI IOPHUAWYHOI NOKTPUHH MaKCHMAaJIHHO
TOCTPHX PHC 32 YMOB MaclITaOHOI pOCIHCHKOT arpecii.

VY BiAMOBIMHOMY KOHTEKCTI CITiJi BKa3aTh Ha pO3BUTOK cranaaptis OOH
y cdepi nporuaii nesindopmanii y pesomonii Pagu besnexn 2686 (2023)
Big 14 wepBHs 2023 poky, siKa OLHIOE BiANOBIIHI BUKJIMKN HAacamIlepesn y
BUMIpi MIDKHAapoaHOi Oe3leku, BKa3ylouu Ha «BHUIAJIKH HACHILCTBA, LIO
M/DKUBIIIOETHCS BUKOPUCTAHHSAM MOBHM HEHABHCTI, MOIIMPEHHSM XHOHOT
iHpopmarii Ta ne3iHpopMaIieo, y TOMY YHCI Y COIIaTbHUX MEpexKax»,
1 Ha «OKePTBU HETEPIIMMOCTI, JUCKPUMIHAIIT Ta TMiIOYPIOBAHHS Y CUTYAIisIX
30pOItHOTO KOH(IIKTY», alle 3 0COONHMBOIO yBarow 10 «OOpoTeOM 3 Ae3iH-
(dopMmariiero Ta TOmMHPEHHAM XWOHOI iH(OpPMAIl 3 METOI 3MIITHEHHS
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3patHocTi onepanii OOH momo miATpUMKM MHpY BUKOHYBaTH CBOI
MAaH/IaTH Ta MiIBUIICHHS PiBHS 3aXUIIICHOCTI Ta OC3MEKH MUPOTBOPIIBY [2].

Hapani, y uepBHi 2024 p. I'enepanbuuii cexperap OOH 3abe3neuns
OTIPWITIOJHEHHST TAKOTO JTOKYMEHTa, sSK [J100aipHI NpHHIWNK iHpOpMa-
miftHoi cymmiaHOocTi OOH, MO «ONHCYIOTh KOHIEMINID Mai0yTHBOTO,
B SIKOMY OyJze MOoJoNIaHO AwcOalaHC CHJI, TOMY HEBEJHKa Ipyma CyO'€KTiB,
BKITIOYAIOYM TEXHOJIOTIYHI KOMIIaHii, mo 0a3yloThCS B KUTBKOX KpaiHax,
OlnpIIe HE MOHOIOJI3yBaTHME KOHTPOJIHh HalX TIOOAThHUMH iH(pOpMAmini-
HUMH TIOTOKaMm». llefi NOKyMeHT NpHUNHCye 30CEpeauTHCS Ha TaKHX
MiAX0MaX sSIK «JIOBipa Ta CTIMKICTh CYCHUIBCTBa», «3IO0POBI CTUMYJIHU IJIs
EKOHOMIKN», «PO3IIUPEHHSI MPaB Ta MOXKIMBOCTEH CYCHIIBCTBAY, «HE3a-
JICKHI, BUTBHI Ta IUTIOPATICTUYHI MEia» Ta «IIJBHUIICHHS IPO30POCTi
Ta PO3LIUPEHHS JOCTYIY J0 JaHuX» [4].

[{oOinpme, cxBalicHHS pe3omomii 76/227 i HaBeICHUX JOMOBIiIEH
mocanoBiiB OOH TakoX cHpusuio HOPMOTBOPYiH AismbHOCTI Pamgm 3 mpas
moauHA. Pe3omromist mporo oprany O6’ennannx Hamiit 49/21 «Poie gepxas
y OopoTe0i 3 HETaTWBHUM BIDIMBOM Je3iHpopMamnii Ha 3miHCHCHHS
Ta peaji3amilo IpaB JIOAWHMWY, yxBaieHa y 2022 pomi Haroiomye, o
«ne3indopMarist MOXe 3aMHCIIOBATHCA 1 THOMIMPIOBATHCSA UISI BBEACHHS
B OMaHy Ta JJIs OPYIIEHHS i YyTUCKIB MPaB JIOAWHM.., Y TOMY YHCII ITiJ] 9ac
Ha/[3BUYAHHUX CHUTYalii, Kpu3 Ta 30pOiHNX KOHQIIIKTIB, KOJIU Taka iHpop-
MaIlisi Ma€ JXUTTEBO BAXKJIMBE 3HAUCHHs» [3].

Homamo, mo pesomomis 49/21 0co0JMBO HAroyiomye Ha TOMY, IO
«xaMmadii 3 ae3iH(popManii MOXYTb BHKOPHUCTOBYBATUCS JJIsI OYOPHEHHS
OKpeMHX 0ci0 Ta rpym, HOIIHOJICHHS COLIaJbHUX IMPOTHUPIY, CISHHS PO3-
Opary, monsipu3anii CycriibCTBa, MOIIMPEHHS HEHABUCTI, PacH3My, KCEHO-
(00ii, HETaTUBHUX CTEPEOTHINIB Ta CTUTMATH3AIlii, a TaKOX IS Mig0ypro-
BaHHSA JI0 HACHJILCTBA, AUCKpUMIHALID» Tomio. IIpy 1ipoMy miAKpecTroeThes,
mo «Ie3iHdopMalis € 3arpo30l0 IEeMOKparii, fka MOXE NPUAYITYyBaTH
MOJITHYHY AKTUBHICTb, HMOPOKYyBaTH ab0 TOTIUOIIOBATH HEAOBIPY A0
JIEMOKpPaTHYHHX IHCTUTYTIB Ta MPOILECIB Ta MEPEIIKOIKATH peaizallii ycBi-
JIOMJICHOT y4acTi y TOJNITHYHHUX Ta FPOMAJICBKUX cripaBax» [3].

Hagenena pesourortist 49/21 BogHOYAC € TMPUMITHOIO Y TOMY, IO MPSIMO
«3aKIIMKa€e BCi JICPXKaBH YTPUMYBATHUCS Bijl IPOBEICHHS YM CIIOHCOPYBaHHS
KaMmnaHiii 3 zaesiHdopManii Ha HallOHAIHHOMY YH TPaHCHAI[IOHAJIHLHOMY
PIBHAX y MOJITUYHUX YM IHIIMX LUJSIX Ta PEKOMEHJYE IM 3aCy/XKyBaTh Taki
nii» [3]; TakuM YUHOM, Ha BigMIiHY Bif pesoionii 76/227, sika mpocTo
BCTaHOBJIIOE BiqIOBITANBHICTE JepKaB 3a Je3iHPOpMaIito, e JOKYMEHT
MpsIMO KOHCTATYyIO KITFOYOBY pOJb CaMHX JepkaB y i1 ¢aOpmkamii Ta
TIOIITHPEHHI.

Hactynna pesomromist Pagu 3 mpaB mogman OOH 55/10 Big 3 xBiTHS
2024 poky 3 Ti€I0 CamMOI0 HA3BOIO MOBTOPIOE OUTBINICTH TE3 HaBeIEHOI
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pesomontii 49/21 ¥ BoxHOYAc 3a3HAyae€, WO «HOIMIMPEHHs Je3iHdopmarii
HepiIko Moxe OyTH TpaHCHALIOHAIBHUM SBHIIEM 1 BHKOPHUCTOBYBATHCS
Jiep)kaBaMH Ta CIIOHCOPOBAaHMMH Jiep)KaBaMH CyO'€KTaMH sSK 4acTHHA Ti0-
PHIHUX Omepaliil 3 METOK HalJaHHsS BIUIMBY, CHPSMOBAHHX HAa EKCIUTya-
TaIlif0 Ta MiJPUB CBOOOAM CYCIIBCTB, Ta MOXE CYIPOBOKYBATHChH
CEepiO3HUMH MOPYIICHHSIMH MDKHAPOJHOTO TpaBay», BKa3yIOUH Ha «IIOCH-
JeHHA PHU3MKIB, fKi Je3iHpopmamis Moke MOAAaTH y BHOOpUYi Ta iHIII
JIeMOKpaTH4Hi mporecn» [3].

Oco0muBy pois y BEMipi (hopMyBaHHS TI00aTFHUX CTAHAAPTIB IPOTULIIT
JquckpuMiHanii Mana 6 BimirpaBatu IOHECKO, sika BBakae CBOIO «pOIlb
y cdepi 320X0UCHHS Ta 3aXUCTY CBOOOJIM BUPaKEHHS HOTJIIIB Ta TOCTYILY
Jo inpopmarii» nenTpansHoio y cucremi OOH Ta mae Binnosinuuii Cexrop
KomyHikanii ta indopmauii [1]. Brim, nepmum goxkymentom FOHECKO
y mii coepi crana Heknapauito «Binaxyk+30», siky ['enepansHa KoHpe-
peHIis oprasizamii cxBamira Ha cBoid 41 cecii y mucromani 2021 poky.
Lleli OKyMEHT, cepe iHIIOro, 3rajye «IOIIMPEHHS, PO3MUPEHHS 1 mpomna-
rafjay 3a JONOMOTOK KEpOBaHMX JIIOJAMHOK Ta aBTOMATH30BAHUX CHUCTEM
MOTEHILIHO MIKI[UIMBUX MarepianiB y nudppoBomy Qopmari, BKIHOUAIOUU
Je3indopmaliito Ta HeHABUCHHUIIBKY PUTOPHKY» [5], ajile KOHKPETHHUX HUISXIB
MPOTHIIT AUCKPUMiHAII] HE TIPOTIOHYE.

VY nucronani 2023 p. I'enepanbuuii aupexrop FOHECKO npencrasuia
KEpiBHI NPUHIUIIN PEryJItoBaHHs U(poBUX mIathopM 3 MeTO O00poTHOU
3 Ae3iHdopMaIli€r0 B IHTEPHETI Ta 3aXUCTY CBOOOMU BHUPAKCHHS IMOTJISIIB,
omHak mo koBTHA 2024 poxy IOHECKO He Oyno mpUHHATO KOJHOTO
odiniitHoro pimeHHs, 1o O0e3M0cepeHBO CTOCYETHCSI OOPOTHOU 3 TOMIMPEH-
HSM Ta MOCWICHHSM jae3indopmaii. Tomi, Ha 220-i1 cecii Bukonasuoi panu
opraHizamii OyB 3aTBepmKeHHH HOKyMeHT «bopoTpba 3 nesiHdopmarieio
3 METO0 3a0XO0UCHHS Ta 3aXUCTy CBOOOJH BUPAKCHHS MOTJISNIB Ta OCTYITY
mo ingopmarii» [1].

He pimenns IOHECKO xoncraryBano, mo ae3iHpopmanis € OTHIE0
3 TOJIOBHUX 3arpo3 HALIOT0 4acy, «MOYKE BBOJUTH B OMaHy Ta PO3KOJIIOBATH
IPOMAJICBKY JTYMKY, CHPHSTH HpOIaraH/i HACHJIBHHIBKOTO EKCTpeMi3My
Ta PO3MAJIOBAHHS HEHABHUCTI, IO 3PELITO0 IMiAPUBAE AOBIPY 0 JKEPEI
iHpopMalii y cBiTi, e MOBCIOJHO MOIIMPEHE MiJKIIOYEeHHs 10 [HTepHeTY»
Ta «HNOPYIIye TPHHIUIN CYMIIIHHOCTI HPH TOBOKEHHI 3 iH(OpMalieo
Ta MEPEeIIKO/KAE PUHHATTIO JIIOABMH 3BRKCHUX PILIEHb 3 TUTaHb €KOJIOTIi,
Mirparii, OCBiTH, HayKH 1 KyJbTypW» TOWIO. JI0ONAaTKOBO pILLICHHS BU3HAE
«pU3WKA U1 30epeXCHHS MHUpY, ITOB's3aHI 3 Je3iHPOpMaIiern, XUOHOIO
iH(OpMaIli€l0, MOBOIO HEHABUCTI Ta KOHTEHTOM, IO IMiIOYpPIOE O 3aIo-
IiSTHHS IOKOJHM, y TOMY YHCIi 3 KOHTCHTOM, LIO IOIIMPIOEThCSA depes
udposi matdopmm» [1].
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BriMm, 3a3Hauenuit moxkyment FOHECKO He 3amporoHyBaB MiIXO/IiB,
ICTOTHO BIAMIHHHMX B O3HaueHHMX y pesomouii ['enacambnei 76/227,
MIpKyIOUM TIpo «cTparerii OopoTsOu 3 Jne3iHdopmaliero BiANOBITHO
JI0 HasiBHUX IEPEIOBHX METOAIB Ta IONITHKH», SKi IPH LIbOMY HE Maj O
0o0MeXyBaTH «cBOOOJY BHpPaXEHHS MOTJIIIB Ha KOPHCTH DPETYNIOBAaHHSA,
Mozepartii Ta neH3ypm». Pimenns FOHECKO yueprose 3a3Ha4mIIO, MO «IJIS
O6opoTebu 3 nesiHpopMaliel0 MOTpiOHE BXXMBAaHHSA O0araTOIUTAHOBHX Ta
0araTOCTOPOHHIX 3aXOJiB pearyBaHHS», OKPEMO HaroJIOIIYIOYH Ha TaKHX
miaxonax, K cBoOoma cioBa Ta Oe3meKa JKypHATICTIB; PO3BUTOK 3aco0iB
iHpopMmarii Ta ix podoTa y HaI3BUYaHHUX CUTYAIlisSX; MEJiifHa TPAMOTHICTh
Ta nudpoBi HaBu4KH [1].

Kpim IOHECKO mnuranss npotuaii AMCKpUMIHAINI 3a OCTaHHI POKH
MOXXHa OyJI0 MOMITHTH Y HisUTBHOCTI MIiKpPETiOHAIBHOTO JOCITITHUIIBKOTO
iHctutyry OOH 3 muranp 3mounHHOCTI Ta npaBocyauns (FOHIKPI), sxwuit
JOCTIKY€e BIIMIHHOCTI pI3HUX THIIIB Je3iHpopmarii, (peHKkoBUX HOBUH,
MOBHU BOPOXKHEYI Ta CBOOOJM BHPaKCHHS MOTJISAMAIB, 3 OCOOIMBOIO yBaroro
HAa pPOJb MOBH HEHAaBUCTI Ta Je3iHpopMamii B COIiaIbHUX Mepexax
Yy BOEHHHMX Ta MOJITHYHUX MPOMATaHANCTCHKUX KaMIIaHIAX Ta Ha POJb
HITYYHOTO IHTENEKTY B Ae3indopmarii [1].

Orxe, moctynoBo miaxogn OOH no ominku denomeny aesiHdopmariii
PO3LIMPUIINCS, OXOIMBLIM CHUTYAIll0 MDKHApoJHOI Oe3neku, KOHQIIIKTIB
Ta iHpopmariiHux BiiiH. KpiM Toro, Bce wiTkinie popMyeThesi cy0'eKTHICT
Jiep>KaB He TUTbKHM y BUMIpI 1X BiAMOBinaIbHOCTI y cdepi aesindopmarii, ane
1 IK OCHOBHUX HOPYIIHHKIB BiAMIOBITHUX BUMOT MI>KHapOAHOI CITiBITpaIli.

BimmoBimHi ro0aNibHI CTAaHTAPTH TPOTHIIT Je3iHPOPMAIi MPOIOBKY-
I0Th CBill pO3BUTOK mif erimoro ['enacam6aei OOH Ta 1i Tperboro xomitery,
Pann besneku ta Pagu 3 npas monuan OOH, ii CexperapiaTy # YnpaBiiHHSA
BepxoBHoro komicapa 3 mpaB moanHy, a Takox FOHECKO, mo 3ymoBiioe
moTpe0y HACTYIMHUX HAYKOBHX JOCII/KCHb BHKIUKIB iHQOpMAIIiitHOI BiftHI
Y BiATIOBIIHOMY BHMIpi.
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PO3YMIHHA ITYYHOI'O IHTEJEKTY: 3APYBI)KHUM JJOCBIJI
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VY nynkti AC Pesonronii mopynieHo muTaHHS NPO TPAaBOBY MPHPOAY
poboTa Ta ii CHIBBiIHECEHICTh i3 YMHHUMH IOPHIUYHHMHU KaTETOPisIMH.
[Tynkr AF ¢ikcye, mo 3BHYHHX MOAENeH BiINOBIZAaIbHOCTI BHPOOHMKA
HEJIOCTaTHBO Y BHUIAAKaX, KOJIH PIillIeHHs puiiMae caM poOOT. AHaJIOTTYHHH
BUCHOBOK y TyHKTI AG 3po0JieHO MIof0 JOTOBIipHOI BiANOBINAJIBHOCTI:
KONIi3il BHHUKAIOTh TOJi, KOMH poOOT 3HaTHUI CaMOCTiifHO oOuparu
KOHTpareHTa, IOTO/KYBaTH YMOBH Ta YKIagaTH yroiw. BomHowac mif-
KpeciieHo, mo Pe3omromis Mae pekOMEHAALIHHIA XapakTep i He € 000B’s13-
KOBUM HOPMAaTHBHHM akTOM s nepxkaB-wieHiB €C. Ilpu mpomy HOpMa-
TUBHE PETyJIIOBaHHS y 0araTbox 3apyOiKHUX KpaiH y)Ke€ BUXOAATH 338 MEXi
BUKIIIOYHO (i3MYHMX OCi0 SK HOCITB NpaB, BU3HAIOYM MOPS] 13 HUMH 1HIII
BUM CyO’€eKTIB TpaBa (30KpeMa, opraHizaiii Ta iHCTUTYLIHHI yTBOPEHHS),
110 MiATBEPKYE MOXKIIUBICTh PI3HUX KOHCTPYKIIH MpaBoCy0’€KTHOCTI 1M03a
cyro OionoriyanMm BuMmipoM [1, p. 361]. Kowmicis 3 nmBiUIBHO-IPaBOBOTO
perymoBaHHS y cdepi pobororexHiku €Bponeiickkoro IlapmameHty
31.05.2016 3amporonyBayia €BPOKOMICIT 3aKOHOJIABYO 3alPOBAJUTH HOBY
MPaBOCYO'€KTHICTD «IU(POBUX (ETEKTPOHHUX) 0CI0» IJIs FOHITIB IITYYHOTO
IHTENIeKTy, HATUTMBIIM iX TaKUX MpaBaMH (ICIKUMH aHAJIOTaMH IIpaB
JIIOJTUHK) 1 000B's13Kamu [2].

Y migmyskti «f» myskty 59 Pesomomii  €Bpomneiicekoro Ilapima-
MeHTy (pexomenparii Kowmicii 3 IIMBUTFHO-TIPaBOBOTO PETYIIOBAHHSA
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pob6oToTexHiku, 16.02.2017) 3amponoHOBaHO B JIOBIOCTPOKOBIH IEpCIEK-
TUBI COpPMYBaTH ClieliabHII [TPaBOBUH CTATyC AJIsl poOOTIB — TaK 3BaHUX
«eJeKTpOoHHUX ociO». [lyOmikamis NOKyMeHTa CIpUYMHMIIA IIUPOKY JIC-
Kyciro. YacTrHa (paxoBOi CIIIPHOTH MOCTABIJIACS 1O iHIMIATUBU KPUTHIHO.
3okpema, KepiBHHK Acomiamii Himenpknx MamuHOOyniBHHKIB (VDMA)
Matpix IBaprkord 3ayBaxkuB, 1m0 (aKTHYHI MEPEAYMOBH IS HaIUTICHHS
poOoTiB mpaBOCyO’€KTHICTIO MOXXYTh BHHHKHYTH HE paHINIe HIK depes
10-50 poxki. Ha i#oro mymky, 3ampoBaJpKEHHS TaKOro CTaTycy 3apa3s
€ TepeqyacHNM 1 PU3UKy€ CIPHUYMHHUTH 3aifBe aJMiHICTpAaTHBHE HaBaH-
Ta)KEHHs Ta YIOBIJIBHUTU PO3BUTOK POOOTOTEXHIKH [3].

Y 2016 p. B ueHtpi (axoBuUX JAUCKYCIH OIMUHMBCS IPOEKT IEPLIOT
JeTieHTpai3oBanol aBToHOMHOI opranizarmii (Decentralized Autonomous
Organization, DAO) — ¢akTiHyHO «UU(PPOBOI (ENESKTPOHHOI) HOPUAUIHOL
ocobu». Ii ynpapninus 6ys10 mo6ya0BaHe Ha «CaMO3JiHCHIOBAHUX» CMapT-
KOHTpakTax ©0e3 TpaguLilfHNX OpraHiB KOPIOPAaTHBHOTO KOHTPOJIIIO
(nmpaBmiHHA, HamIAOBOi paxu Tomo). JlomaTKoBY yBary NpHBEpHYB
MacmTad 3amydeHHs KomTiB: ympomoBx 30.04-18.05.2016 inBecTopu
BHecnu moHan 143 mum gon. CHIA. Boxxouac B YkpaiHi mporec HOpMa-
TUBHOTO BPETYJIIOBaHHA pPO3BUTKY W BukopuctaHHs LI nmme nHabupae
o0epTiB: igeTbcs HE JMIIe MpO 3arajbHi paMKu nudpoBizamii, a ¥ mpo
MOTEHLIIHI pe)KUMH aBTOHOMHOCTI Ta MPaBOCy0’ €KTHOCTI TAKUX CHCTEM.

OTke, HA TIOPSIIOK JACHHUI BUXOAUTH 3aBJaHHS MPaBOBOI 00’ €KTHBAIIIT
HOBOI c(hepy peryIroBaHHS — BIAHOCHH MiX JIFOJHHOIO Ta pOOOTH30BAaHUMHU
(anropuTMIYHMMHM) CHCTEMaMHM, 3 BHU3HAYEHHSM IXHBOTO CTaTyCy, Mex
BIZINOBITAJIFHOCTI Ta POLIEIyPHUX TapaHTii [4].

AKTUBHE TOMIMPEHHS CUCTEM LITYYHOTO IHTENEKTY 3aroCTPHIIO Mpo-
OreMy 3MIIEHHA POJi IIOJWHHA HE JWIIe y cdepi MaTepialbHOrO BHPOO-
HHUNTBA, a i y ramy3sx iHTeJIeKTyanbHoi mpani. CuMnToMaTnyHuM € (op-
mymoBaHHS Korcturymii 3emini Bpemen 1947 p.: y po3a. I ct. 12 3akpimneHo
MpiOpUTET JIOAWHU HAJ MAIlMHAMH Ta TEXHOJOTLSIMH, IO BigOuBae
icTOpHYHUHA A0CBiA mmdpoBizamii, Koau aBTOMAaTH3amis 1 HOBI TEXHIUHI
pillIeHHs1 3MEHIIYIOTh BHIUMY Yy4acTh JIIOJWHHU Y TIpOIEcaX CTBOPEHHS
IIHHOCTEH. Y 1bOMY psIy WITYYHHH IHTEJIEKT CTAHOBHTh HaWOUIbII
BITUyTHUH BHKJIMK JIIOJICHKIA BHHSATKOBOCTI. BinTak mocTae MpHHIIMIIOBE
MUTAHHSA: YU Ma€ CYCIUIBCTBO NMPUIMATH IEPCHEKTHBY «HAIUTIOJCHKOTO»
IHTEJIEeKTy MamKiH a0o CBiIOMO OOMEXHUTH PpO3BHTOK JO Mojeneit
«cabKoro» (JIFOMHOLEHTPUYHOTO, minkoHTpossHoro) IIII. ¥V HaykoBiit
JiTepaTypi 3By4aTh pi3HI Mo3WIii. 30KpeMa, OKpeMi IOCIHiIHUKH HaroJo-
mIyloTh, Mo Bigkpuricts LI 70 HOBHX MiAXOMIB i MPOPHUBHUX pIIICHBb
pOOUTH HOCTI[KEHHS B Mid cdepi OTHUM i3 CTpATETiYHUX HATPSMIB
PO3BHUTKY cydacHOi nuBimi3amii. BogHOo9ac migkpecmroeTbesi HEOOXiTHICTH
MOEAHYBAaTH IHHOBAIll 3 pEeXWMaMH YIPABIiHHSI pPU3UKAMHU: JIOJWHO-
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HEHTPUYHUMHU TIPUHIUIIAMH, BHUMOTaMH O€3MeKH, MpO30poCTi Ta MiA3BIT-
HOCTI, SIKI TapaHTYIOTh 30€peXeHHs MPOBITHOI POJIi JIIOJMHU Yy TPUHHATTI
pillIeHb Ta y BU3HAYEHHI MEX JIOITyCTUMOTO 3aCTOCYBaHHS TEXHOJIOTIH [5].

BoaHouac i3 UM Miax0[A0M He MOKHA I[IJIKOBUTO ITOI'OJUTHCS, OCKLIBKH
caMe MOHSTTSA «IITYYHHH IHTEIEKT» y MpaBi 3TUIIAETHCS PO3ILINBYACTHM:
Ha HBOTO BIUIMBAIOTh KOHKYPYIOUi YSBJICHHS IPO HPHPOAY IHTENEKTY Ta
MUCKYCli IIOJO0 MEX pamioHaTBFHOTO i COMiaJhbHOTO BHMIpiB iHTENEK-
TyanpHOCTI. [II1 TpaBOBOrO PETyNIOBaHHA NPHUHLUIIOBAUM € BH3HAYMTH,
SKHH caMe PI3HOBHI iHTEJIEKTY OXOIUTIOETHCS HOPMATUBHUM MOHSTTAM 111
Ta SIKI O3HAKH 3aKOHOJABElh BBAXKAEC IOPHIMYHO 3HAYYIIUMH. Y IBOMY
KOHTEKCTI 3BEPTalOTh yBary Ha 0araTOBUMIpPHICTh IHTEJIEKTY, IO B TEOPIAX
KOTHITHBHOI MICUXOJIOTIT PO3KIIaaeThcsl HA OKPEMi KOMITOHEHTH: HaTypaJic-
TUYHUH, CK3UCTCHIIWHWA, MYy3WUYHHUH, JIOTIKO-MAaTeMAaTUYHUH, TiUJICCHO-
KiHECTETHYHUH, JIHTBICTUYHUH, NMPOCTOPOBHH, MIXXOCOOMCTICHMH 1 BHYT-
pimHBOOCOOHCTICHMA. Bim BHOOpPY, sKi 3 IUX BIIACTHBOCTEH IHTEPIIPETY-
IOTBCSL SIK  PENIEBAaHTHI IS «IITy4HOI» peamizamii (Hamp., JOTiKO-
MaTeMaTH4YHa KOMIICTCHTHICTb, JIIHTBICTHYHA IPOIYKTUBHICTH, CIEMEHTH
comianbHOI B3aeMOJIi1), 3asIeKNUTh 00csar mpaBoBoro Bu3HadeHHs LI, knacu-
(hikamiss cECTEeM 3a PU3UKOM Ta KOJO OOOB’S3KiB PO3POOHHKIB 1 KOPHUCTY-
BayiB. [HmIIMK cioBaMu, paBoBa AediHilis Mae OyTH OIepamiiHO0: YiTKO
BKazyBaTu (YHKIIOHAJIbHI KpUTepii (UiNb, aBTOHOMHICTb, aJalTHBHICTD,
3IATHICTh JI0 TIOSICHEHHS pIillleHb), a HE arlenoBaTH 10 a0CTpakTHOI
«IHTEJIEeKTYaJbHOCTI», MI0 YHEMOJKIIMBIIOE CTA0UIbHE 3aCTOCYBaHHS HOPM
[6, p. 25].

Kopucno cnuparucst Ha Bimome QopmymoBanas JleBina Bekciepa
(1955), ske ommcye IHTENEKT SIK «3arajbHy 3IaTHICTh IHAWBIAA MiSTH
[UTECIPSIMOBAaHO, MHUCIUTH pAaliOHATbHO W e(QEKTHBHO B3AEMOIATH
3 OTOYCHHSAM». Y TIEPBUHHOMY 3MICTi II¢ BH3HAUCHHS CTOCYETHCS JIOJ-
CBHKOTO IHTEJNIEKTY, IPOTE HOro MOYKHA OIepallioHaNi3yBaTH Il IPaBOBOTO
okpecyieHHs 11

[IponoHoBana ajanTais A7 HOPMAaTHBHUX LIJTICH:

«Ty4Huit IHTENEKT — 1€ KJIaC TEXHIYHUX CHCTEM, 3allpOrpaMOBaHUX Ha
JIOCSITHEHHST BU3HAYCHUX IUICH NMUITXOM OOpOOJICHHS JaHHUX 1 BUPOOJICHHS
pilieHb, sKi (2) AEMOHCTPYIOTh LJIECHPSMOBaHy MOBEAIHKY, (0) BHKOpHC-
TOBYIOTH paIliOHaJbHI TpOLENypH BUOOpY Mif 3a 3aJaHUMH KPUTEPIsIMU
ONTUMAILHOCTI a00 TPABWIOM TPUHHSITTA pilieHb, (B) 3a0€3MEUyOTh
e(heKTUBHY B3aEMOJIIIO 3 CEPEIOBHUIIEM Yepe3 CCHCOpHU Ta/abo iHTepdeiicu,
BKJIFOYHO 3 MOXJIMBICTIO aJaNTallii Ha OCHOBI 3BOPOTHOIO 3B’ S3KYy».

IOpunnyro 3Hauymii o3HaKW A Takol mediHimii: HasBHICTH (opma-
mizoBaHoi [l (IMBOBOI (PYHKINII/TMOMITHKH); aBTOHOMHICTE Yy MeKaxX
JIEIETOBAaHNX TOBHOBa)KEHH (Oe3mepepBHUI JIFOJCHKUI HAarsa HEO0OOB’s3-
KOBUI1); BUKOPUCTAHHS JaHUX Ta JTOPUTMIB A OOTpyHTYBaHHS BHOODPY
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JIii; BIITBOPIOBAHICTD 1 MOSICHIOBAHICTh PE3yJIbTaTIB y MEXaX BCTAHOBJIEHUX
npouenyp ayaurty. Take mpouuTtaHHsi 30epirae iHTyinito Bekcnepa (minbo-
BICTbh, paliOHAIBHICTh, E)EKTUBHA B3a€MOJIs), aJile EPeBOANUTH i B Iepe-
BipIOBaHI KpUTepil, MPUIATHI IS PEryIATOPHOI Kiacu(ikallii CHCTEM i TO-
KIageHHs BiamoBimanpHOCTI [7]. CydacHi mocmimHWKU y cdepi mTydHOTO
IHTENEKTY CIpaBAi dYacTo CcHuparoThes Ha minxinm [esima Bekcnepa
1955 poxky, axuii BU3HAUAB iHTEJIEKT 5K «3JaTHICTh MiATH LIJIECIPSIMOBAHO,
MHUCIIUTH pPAaliOHAJBbHO Ta e(QEeKTHBHO B3aEMOMIATH 3 OTOYCHHSIMY.
Lle BH3HA4YeHHSA, aJalTOBaHE MO0 TEXHIYHOTO KOHTEKCTY, JO3BOJIIE
inTeprperyBatu 111l He sik aOCTpakTHY «MAalIMHHY CBIiJJOMICTBY, a SIK Hadip
(DYHKIIOHAIBHUX XapaKTEPUCTHUK, 10 MOXKYTh OyTH BUMIpsIHI, IPOTECTOBAH1
i mepeBipeHi. Y cy4YacHUX JOCHIPKEHHSX II€ BH3HAYCHHS BUKOPHC-
TOBYETBCSI SIK METOOJIOT1YHA OCHOBA IS ieHTH(DIKAII]l NPOSIBIB iHTENEKTY
B pi3HHX cdepax CyCHUIBHOI IisUTBHOCTI: €KOHOMiKa — aBTOMaTH30BaHi
CHCTEMH YXBaJICHHS PIllICHb y (hiHAHCOBOMY CEKTOpi, OipKOBa aHANITHKA,
YIPaBIiHHSA PU3UKAMU; IPaBO — IHCTPYMEHTH JUTS aHATI3y BEJIMKHX MAcHBIB
CyZOBOI MPAKTUKK, aBTOMATH3ALisl MIITOTOBKH MIPOLECyaTbHUX JOKYMEHTIB;
OXOpOHa 3/I0pOB’S — [IarHOCTUYHI AalNTOPUTMH, CHCTEMH MiITPUMKHU
KJIIHIYHUX pillleHb, MEPCOHANI30BAHA MEAMUIIMHA; collianbHa cdepa — iHTe-
JIEKTyaJIbHi CEPBIiCH B OCBITi, CHCTEMH aIalTHBHOTO HaBYaHHS, iIHCTPYMEHTH
JUTSE KOMYHIKaIlii Ta miaATpUMKH 0¢i0 3 ocobnuBruMu nmoTpedamu [8].

TakuM YMHOM, CyYacHI TOCHITHHKH, CIIMPAIOYUCh Ha AediHimito Bekc-
Jiepa, MParHyTh BIIIUIMUTH «ONEpaIiiiHy IHTeJeKTyalbHICTh» (ITbOBICTD,
paIlioHANBHICTh, €(QEKTHBHA B3aEMOJIS) BiX (PUIOCOQCHKUX imed 100
cBimomocri. Lle mo3Bos€ iTKie GopMyITIOBaTH KPUTEPIi IS FOPUIUIHOTO
BusHaueHHs 111, ctBopenHs knacuikaiifHuX cHcTeM i BU3HAYCHHS PiBHS
BiJINIOBiAJIEHOCTI 32 HOTO BUKOPHUCTaHHS.
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mMOJ0 OB’€EKTA MOHITOPHUHI'Y CIIOCOBY KUTTA
IHOCAJOBHUX OCIb MUTHUX OPI'AHIB

Yepaunues FO. I'.
dokmop @inocoii 3 eanysi snanw «llpasoy,
ooxmopanm Hayionanwrnoeo yHieepcumeny
«O0ecbka opuouuna akademisy
Ooeca, Ykpaina

BaxnuBuM mpaBoOBUM IHCTPYMEHTOM 3aro0iraHHs Ta BUABICHHS KOPYII-
I i 9ac MPOXOHKEHHS MOCaJI0BUMH 0CO0aMHU CITy)KOU B MUTHHUX OpraHax
€ MOHITOPHUHI' iX CHOCOOY KHUTTA (Aaji — MOHITOPHHT), 3alpoBaKEHOTO
B 2014 p. 3akonom «IIpo 3amoGiranus xopynuii» [1], siKui 31iHCHIOETBCS
HA3K o0 cy0’ekTiB nexmapyBaHHs (y T.9. MO0 TOCAOBUX OCI0 MATHHX
OpraHiB), TOOTO HAETHCS MPO 30BHILIHIN (3araJibHUKA) MOHITOPHHT, 1 KU
3HAWIIOB CBOrO mojanblioro BusHaueHHs y MK Vkpainu [2], mo 3mid-
CHIOETHCS MUTHUMH OpraHaMH IIOAO0 IIOCAJOBHX OCi0 MHTHHX OpraHiB,
TOOTO ¥IeTbesl Mpo BHYTPIIIHIA (Bimomumii) MoHiTOpHHT. CBOTO HOAAIb-
IIOr0 HOPMAaTHUBHOTO PETYJIOBaHHS Ha3BaHI MOHITOPMHTH HaOynH Bixmo-
BigHO y IlopsAnky 3mifiCHEHHS MOHITOPWHTY CIIOCOOY JKHTTS CyO’ €KTiB
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nexnapyBanHs [3] i Ilopsaxy npoBeaeHHs NepeBipKM Ha JI0OpOYECHICTH
Ta MOHITOPHHTY CHOCOOY JKHTTS ITOCAI0BUX 0C10 MUTHUX OpraHiB [4].

BaxnmBoro xapaKkTepHUCTHKOI MOHITOPUHTY € 00’€KT Horo 3iiicHeHHS,
TOOTO, SIK CINigy€ i3 YMHHOTO 3aKOHOAABCTBA, MOHITOPHUHI CHPSMOBAHO
Ha «BCTAaHOBJICHHS BiOIOBITHOCTI PiBHS JKUTTS TOCAIOBHX 0CI0O/Cy0’€KTIB
JIeKJIapyBaHHs HasiBHOMY MaiHy 1 ofep)kaHuM moxozam». Ciif 3a3HaunTH,
oo y IObOMY pa3i WAeTbcs HEe Mpo MaiHO i JOXOIH, a caMe IpOo «Bij-
MOBIMHICTh PiBHA XUTTA <..>», a MaifHO 1 JOXOAW CTaHOBHUTH HpPEIAMET
MOHITOPHHTY, SKHHA € HEBiJI €MHOI0 CKJIAIOBOIO 00’€KTa TOCIIKECHHS
(muB. Tabn. 1). 3acimyroBye Ha yBary TOW (akT, IO TpH 3OiHCHEHHI
MOHITOPUHTY BHUKOPHCTOBYIOTHCSl JIBa TOHSTTS: «CHOCIO KHUTTS», SKHUH
BKa3y€e HOro OCHOBHHMI HalpsiM — «MOHITOPUHT CIIOCOOY JKUTTS», 1 «piBEHb
JKUTTS» — SIKMA BH3HAYAETHCS IMPU HOTO 3IIMCHEHHI — «BCTAHOBIICHHS
BiJIOBITHOCTI PiBHS *XHUTTs». HaBeneHe 3yMOBITIOE HEOOXIHICTh 3BEPHEHHS
JI0 BHU3HAYCHHS CYTHOCTI IUX MOHSTbH, IXHBOTO 3ICTAaBICHHS Ta 3HAYCHHS
JUIS. MOHITOPHHTY.

Taomums 1
IlopiBHSIIbHA XapaKTEePUCTHKA 00’ €KTY i MpeAMeTy MOHITOPHUHTY
B OKPEMHX JIep’KaBHUX OpPraHax

OxkpeMi gep:kaBHi Opranm, B AKMX 3/1iliCHIOETHCS MOHITOPUHT

cnocody xuttsa (MCIK)
[apamerpu | Jeporcmum-
MCK — HA3K HABY BEF
Baytpimnii | BHyTpimmiii | 3oBHIimHIA | BHyTpimmii | BHyTpimHii
MCX MCX MCX MCX MCX
00'eKkT BignoBigHICTh PiBHS )KUTTS HASIBHUM MaifHy Ta OJCPYKAHUM O0X0AaM

Mpeaver  |MaiiHo, noxoau: (a) npuabGaHHs, KOPUCTYBAHHS, BOJOIIHHS,
PpO3TOpsAIKeHHS MalfHOM, MaifHOBUMU TIpaBamHy; (0) mpuadaHHs,
KOPHCTYBaHHS, BOJIOJIHHS, yTPUMaHHS HEPYXOMOTO Ta PyXOMOT0
MaiiHa; (B) HasBHOCTI paxyHKiB, 00CIIyTOBYBaHHS TaKUX PaXyHKIiB

1 KpeUTHUX 3000B’A3aHb (y T.4. PaXyHKIB, BITKPUTHX Y 3B’ SI3KY

13 3JICHEHHSM MiNPHEMHHAIBKOT JisUTHHOCTI WICHIB CiM’1 IpartiB-
HUKa); (T) BUTpAT Ha X001, BIAMIOYNHOK, OCBITY, OILIATH TOBapiB, pooiT
Ta MOCIyT Jyisl cebe, WiIeHIB ¢iM’1 Ta TPEeTiX 0cib)

CTOCOBHO TTOHATTS «CHOCIO KHUTTS» CIIJ 3BEPHYTH yBary Ha Te, 10 HOTo
BHU3HA4YCHHS mependadeHo y llopsmox 3miiCHEHHS MOHITOPHHTY CyO €KTIiB
JeKIapyBaHHS, BIATIOBIAHO A0 SKOTO Iie «(popMu MOBENiHKH CyO’eKTa
JIeKJIapyBaHHsl, 110 BiIOOpaXkaloTh PiBEHb HOT0 JKUTTS 1 BKIIIOYAIOTH IEepe-
OyBaHHS y BOJIOJIHHI a00 KOPHCTYBaHHI Takoro Cy0’ekTa IeKIapyBaHHS
aKTHBIB, HA0YTTS aKTHBIB, BUTPATH LIS OILIATH IMOCIYT, POOIT, (iHAHCOBHX
3000B’513aHb, BUMHEHHs IHIIMX NPABOYMHIB Cy0’€KTOM JIEKJIapyBaHH»
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[3, m. 3]. Sk cuigye i3 HaBEOCHOTO IOHATTS «CIOCIO JXUTTS», BOHO
BHU3HAYAETHCS UYEPe3 IOHSATTS «PIBCHb JKUTTS», MIOJ0 SKOTO BiJICYTHIM
€ HOPMaTUBHE BH3HAYCHHS (TOOTO HOPMATHBHO IIi MIOHSTTS CIIBBIIHOCITHCS
SIK IIiJIE 1 9acTKa), a B TEOPETUYHOMY aCIIeKTi — [Ie KOMILICKCHE ITOHATTS Ma€e
TR psn OeQiHimid y 3a1eXHOCTI Bifl TOTO UM IHIIOTO acHeKTy (€KOHO-
MIYHOTO, COILIaJbHOTO, MaTepiaIbHOTO TOIIO) Horo po3yMiHHSA. BomHodac
CIiJ 3a3HAYUTH, IO Yy 3araJIbHOMY CEHCi MOHSTTA «PIBEHb >KUTTSD BH3HA-
YaEThCS K «CTYIiHb 33I0BOJICHHS MaTepialbHUX 1 TyXOBHHUX MOTPEO JIro-
Jeil, a TakoXX YMOBH IXHBOTO ICHYBAaHHS B CYCHIIBCTBI, IIO OXOILTIOE
He JIMIIEe €KOHOMIKY, a il SKIiCTh CepeloBHIa, AOCTYIl A0 COLIaTbHUX Ojar
Ta CBODOIY.

BincyTHICTP HOPMATHBHOTO BH3HAYCHHS TIOHATTS «PIBEHb IKUTTSD»
€ CYTTEBOIO IIPOTAIMHOIO 3 OISy [ie W Ha Te, IO X04a MOHITOPHHT
CTOCYETBCSI «CTIOCO0y XHUTTS Cy0’€KTa AEKIapyBaHHS», HOTro CIpSIMOBaHO
Ha BCTaHOBJICHHS «BIATIOBIAHOCTI pPiBHA (a2 HE CIOCO0Y) XKHUTTSA Cy0’eKTa
NEKIapyBaHHS OJepkaHuM poxomaM <..>». OKpiM HaBEICHOTO, came
«HEBIJIOBITHICTD PiBHS XHUTTA Cy0’€KTa NEKIapyBaHHSI € IMiICTaBOIO IS
npuiiaaTTs HA3K BinmoBimHuX pimieHs M0A0 IOPUANYHIX HACTIIKIB TAKOTO
tdakrty. [Ipu nmpomy 3acimyroBye Ha yBary Te, mo HA3K Oymo 3milicHeHO
cnpoOy HamaHHA BH3HAYCHHSA I[HOTO TOHATTS Yy TMpoekTi PimenHs
«IIpo 3atBepmxenus [lopsaky 3AiiCHEHHS MOHITOPUHTY CIOCOOY MKHTTS
cy0’ekTiB aekmapyBaHHs» (2017), ske Tak 1 He HAOyJIO0 YHHHOCTI
1 BIZIMOBIJTHO JI0 SIKOTO «PiBEHb JKUTTS Cy0’€KTa ACKIapyBaHHS — L€ CTYIiHb
PO3BHUTKY Ta 3aJI0BOJICHHS MOTPeO, a TaKOX CIIOKUBAaHHS TOBapiB, PoOiT,
MOCTYT Cy0’€KTOM JCKJIapyBaHHsI, BUPKEHUH Yy BapTOCTI HANCKHUX HOMY
Ta/a00 BUKOPHCTOBYBAaHHMX HUM Ta WICHAMH HOTO CiM’1 00’€KTIB ITUBLIEHUX
MpaB CTAaHOM Ha OKPEMHH IEpioj Yacy, 3a3Ha4eHUX y Iekiaparii» [5, m. 2].
Bunaetscs, mo B acmekTi 3amoOiraHHs 1 BUSBJICHHS KOPYIIi B MHTHHX
OpraHax, i IOHATTS «CIIOCi0 JKUTTS», 1 OHATTS «PIBEHB KUTTSD» MAIOTh OyTH
AKIIEHTOBAaHNMH Ha «HE CTUIBKH Ha CTWJIb JKHUTTS, MOBEIIHKOBHH ACIIEKT»
ab0 «CTymiHb PO3BHUTKY Ta 3aJOBOJICHHS MOTpPeO», CKUTbKM Ha (haKTU4HI
BUTPATH IIOCAJ0BOT OCOOM Ha <(OKUTTSA, MOBEHIHKY <..>» ab0 «CTyMiHb
PO3BHUTKY 1 3aJ0BOJICHHS <..>» 1 BUINOBIIHICTH IIMX BUTPAT HAICKHOMY
MaifHy Ta OTpUMaHMM joxojaM. HaBeleHe CBIIYMTH MpPO Te, LIO OO €KT
MOHITOPUHTY € HE TUIbKH JOCUTHh TICHO IMOB’sA3aHUM, ajic i 00yMOBJICHUM
MPEAMETOM MOHITOPHUHTY.

Sk cnigye i3 BHIIEHABEIEHOrO, IMPEAMETOM MOHITOPUHTY € JIOXOAU
i maitHo. He Bmarounch y HOCHI[KEHHS 3MICTY IIMX IOHSATH, OCKUTBKH iM
MPUIUIEHO AOCTaTHRO yBard y po3’scHeHHsx HA3K, cmix moromurwncs
3 THM, IO Y IEOMY pa3i HAEThCS MPO: «IOXOIH i BUTPATH CyD’€KTa (WICHIB
foro ciM’i) SK y TOTIBKOBii, Ta i B 0e3roTiBKOBilf (opmax; pyxome
i HepyxoMe MaiHO cy0’ekTa (wWieHiB Horo cim’i) Ha TepuTopii YKpainu
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Ta mo3a il MexaMH; Micle peecTpamii Ta IOCTIHHOTO NPOXUBAHHS;
HasIBHICTh OAHKIBCBKHMX paxyHKIB 3a KOPJOHOM; BHI3AM 3a KOPJAOH (TpH-
BaJICTh, KUIBKICTb, BapTiCTh JuId Cy0’€kTa Ta 4JICHIB HOro pOIAMHHU
BiIOYMHKY ¥ TIOJOPOKEH; HAsIBHICTh TPAHCIIOPTHUX 3aCO0iB, SXT, KaTepiB,
MOBITPSHAUX CyJeH; X001 (y49acTh y paii, YTpUMaHHS KOHEH, WICHCTBO B
roibQ-Kirydax, CIopTkiIyOax, puOOJIOBIs, IMOMIOBAHHS, KOJCKIIOHYBAHHS);
HaBYaHHS WICHIB CiM 1 3aKOpIOHOM (HOTO BapTiCTh); KOIITOBHI pedi, SKUMHU
cy0’ekTa KOpPHUCTyeThCS B MMOOYyTI (TOOWMHHUK, Telne(oH, MpHKpach M
aKcecyapu); HasBHICTh 3apeecTpoBaHoi 30poi (ii OI[iHOYHa BapTICTh);
BUTpPATH Ha IITEH, TAKOXK 1 BiJl IHIIKX MUTIO0IB (OIU1aTa 3a HABYAHHS B Jilei,
MOCIYTH PENEeTUTOPIB, BiJBiAyBaHHS JOpOTHX KiyOiB, BapTicHi peui:
KoMIT' foTepu, Tenedony, iPad); mequune oOcmyroByBaHHs (BapTicTh HOCIYT
KJIHIK, JIarHOCTUYHUX [EHTPIB); BiABIAyBaHHS OYyTHKIB, pecTOpaHiB, (4eKH,
PO3paxyHKH, KapTKH 3HIXKOK); OOCIyroByrOUMi mepcoHan (IBIpHHK,
CaJliBHUK, OXOpPOHEIb, HSAHS, KyXap, TYBEpHAHTKa), TAKOX 1 32 KOPJIOHOM;
KOMYHAQJIBHI TUIATeXKi; OOCIyroBYBaHHS TPAHCIOPTHHUX 3ac00iB (TeXHIUHE
o0ciyroByBaHHS); ocoOmcTa OXOpoHa, Boxid (ix 3aprmara); 3000B’s3aHHS
3a KpeouTaMu, OOpraMu, iMOTEYHUMH KpeOWTaMH, TapaHTisIMH; HasSBHICTbH
JIOXOJIB 3 IHIIMX JKepen (AWBiIICHAW, PEeHTa, MEHCis, BUHATOPOIH, PUXO-
BaHI akTHBM B Oi3Heci, 3aifHATICTP y TPHUBAaTHOMY CEKTOpi, aBTOpPCHKa
BUHArOpOJa, JOXOAM BiJg peamizamii MaWHOBHX IIPaB IHTEICKTYaIbHOI
BJIACHOCTI, CHAIIMHA, NPUOYTOK BiJ TNPHXOBAHOTO 3JaBaHHS B OPEHAY
KBapTUp, NMOMEIIKaHb, 0(iciB, CKJIaiB, MPUOYTOK Bijl BiAYY)KEHHS LIHHHX
narepiB i KOpHopaTHBHUX TpaB) Tomo [6, c. 407 ]. Ilpu ubomy 3Beprae
Ha cebe yBary To (hakT, IO HABEACHUH IMEpeliK € OJHUM i3 MPHUKIAIIB
OayeHHS 00’€KTY MOHITOPHMHIY 3 TOYKHM 30py HaykoBus. HaromicTh cii3
3a3HAYUTH, 1[0 HA HOPMAaTHBHOMY DiBHI HMPUMIPHOTO TEPETIKy IpenMera
MOHITOPUHTY HEMAE.

TakuMm 9HHOM CIHiJ 3a3HAYUTH, OO0 O0’€KT i IpPEAMET MOHITOPHHTY
€ pI3HMMH, ajleé BOJHOYAC B3AEMO3AICKHUMU 1 B3aEMOOOYMOBICHUMU
MOHATTSAMH, SKi € HEBi'€MHOIO CKJIAJOBOI0 MOHITOPHHTY CHOCOOY XHUTTS
PO CaZi0oBUX 0Ci0 MUTHUX OpraHiB. SIK CBIIYMTH aHaNi3 3aKOHOAABCTBA MPO
MOHITOPUHT, Ba)XJIMBUM € HOro MOJaibllle YIOCKOHAICHHS HIISIXOM:
(a) BU3HAYEHHS TMOHATTS «PIBEHb KUTTS» Ha piBHI 3akoHy «IIpo 3amo0i-
raHHs Kopymuii»; (0) YiTKOro pO3MEXKYBaHHS IOHATH «00’€KT MOHITO-
PHHTY» 1 «IIpeIMET MOHITOPHHIY»; (B) HaJaHHs IIPUMIPHOTO MEPENiKy CKJa-
JIOBUX TIpeIMETa MOHITOPHHTY.
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HOHATTA TA 3AXUCT BIPTYAJIBHUX AKTHUBIB
B C®EPI OBIT'Y BIPTYAJIBHUX OB’EKTIB

IIunkos €. O.
acnipanm kaghedpu yusiibHO20 npaea,
Hayionanvuuil ynisepcumem «Qdecoka IOPUOUYHA aKaAOeMIsLy
m. Odeca, Yrpaina

BipTyanbHi aKTHBH € OJHHMM i3 HaWBaXXJIMBIMINX Ta HAWBIUTMBOBIIINX
(eHOMEHIB IBafLATh MEPIIOrO CTOMITTS, SIKE MOBHICTIO 3MIHHMIIO YSBIICHHS
TIpo 06’€KTH IUBITLHUX MPaB. [XHS MOABa € HACTIZIKOM PO3BUTKY OJIOKYEHH-
TEXHOJIOTiH, $IKIi CTBOPWJIM HOBY TNapagurMy eKOHOMIYHOTro o0iry -
JIELIEHTPaJI30BaHOT0, BIAKPUTOTO 1 rI100AIBHOTO.

Sk 3a3nHayae Kpusenko K.O., 3 momenty nosiBu y 2008 pori 6iTkoiHy,
PO3YMiHHSI, CIIPHSHHS Ta y4acTh Jep)KaB y HOro o0iry 3a3HaBajo 3MiH: BiX
3a00pOH JI0 BIPOBAJKEHHS 3aKOHOIABYOT0 peryioBanus [1, c. 180].

TakuM YMHOM, TEpUIl KPOKHM 10 NPaBOBOTO PETYJIIOBAHHSA HMOYAIHCS
npubmmzao 3 2009-2010 pokiB, KoM B OKpeMHX JIep)KaBaxX BHHHKIIA
notpeda 3iHCHUTH MOJATKOBHIA Ta (iHaHCOBHI 00K omepariii 3 Bitcoin,
a motiM 3 iHmmMu KpunroBamotamu. CIHA Ta Smomis Oymm mimepaMu
Y BH3HAHHI KPUIITOBAJIOT SIK 00’ €KTa MPABOBOTO PETYIIOBAHHS.
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o x crocyersest €Bporneiicbkoro Coro3y, TO BiH CIIOYaTKy 0OMEXHBCS
JupexktnBamu y cdepi 3anobiranHs BigmuBaHHIO KomrtiB (AMLD4
ta AMLDS), sxi 3ampoBamunn 6a30Bi BUMOTH /10 ineHTH(IKalil Kopuc-
TyBadiB Ta KOHTPOIIO TpaH3akiii. [lomanpmmii po3BUTOK BiOYBCS B MeKax
HalliOHAIBHUX 3aKOHO/ABCTB JAEPXKaB-WICHIB, a 3aBEPIICHHSIM MpPOLECY
crano yxsaneHHs y 2023 pomi Permamenty MiCA — mepmioro crigbHOTO
akTy €C, 0 perJaMeHTyBaB PUHKH BipTyalbHUX aKTHBIB.

Kpim Toro, came Ha TepeHax €Bpomneiicbkoro Coro3y MOHATTS BipTyallb-
HUX aKTUBIB EBOJIOI[IOHYBaJO BiJ MPOCTOrO MOHATTS «KPHUIITOBAIIOTA»
JI0 OUIBII IIMPOKOTO PO3yMiHHA — «IH(POBE OJIaro», ke Mae €KOHOMIUHY
LIHHICTB 1 MOXXe OYTH MPEAMETOM UBUILHUX HPaB.

[MopiBaiotoun 3 nepxkaBamu €C, BITYM3HSHE NPABOBE PETYJIIOBAHHS
BipTyaJbHUX aKTUBIB I10YAJI0 ()OPMYBATHUCS BiTHOCHO ITi3HO.

B VYkpaini meil mpouec po3nodaBcsi 3 TPOMaJCbhKOI iHIIIaTHBH BHKO-
PHCTaHHS KPUIITOBAIIOT y KOMEPIIMHMX 1 MOOYTOBHX PO3paxyHKax, IMICIs
4oro BimOyiHCs BXKE TEpINi CIpoOW Ha PiBHI 3aKOHOMPOEKTIB HAMATH iM
IIPaBOBHUH cTaTyc.

VY 2018 pomi Kabiner MinicTpiB YKpaiHH ONPHUIIOAHUB MPOEKT PO3IO-
psmKeHHs, skuii MaB Ha3By «lIpo cxBanenns Konnenii nep>xaBHOI MOJiTH-
Ku y ctepi BipTyadbHHX aKkTHBiBY». Lle po3mopsmkeHHs Mano 0 3akpimutu
MOHSTTSL «BIPTyaJbHI aKTHBW», MiJl SKUMH BH3HABAJIUCA OYAb-sKi 3alMCH
B paMKaxX pO3MOIIIICHOI0 PEECTPY 3amuCiB y (GOpMi MaHUX, BUKOPUCTAHHS
SKHX TIPU3BENie O OTPUMAaHHS €KOHOMIUHHMX BHUTIJ y MailOyTHbOMY, OJJHAK,
HA JKaJib, BiH HE HA0OpaB YMHHOCTI [2].

HacrymHoto crpoforo seramizyBaTu MOHSTTS «BIPTyajbHI aKTHUBUY,
a TaKkoX 3IiCHUTH cnpoOy Mmomo iX ONOJaTKyBaHHS cTana po3polka
3aKOHOMPOEKTY Bix 15 mmcromama 2019 poky 3a Ne 2461 «IIpo BHeceHHS
3MiH 10 ITomaTkoBOrO KOieKkCy YKpaiHu Ta AESKNX IHIINX 3aKOHIB YKpaiHu
IIOI0 OTOAATKYBAaHHS OMNEpaliif 3 KPUNTOAKTUBAMN». ABTOPH 3aKOHO-
MPOEKTY BU3HAYWIN BIpTYaJIbHUH aKTHUB K OCOONMBHUI BHI MaifHa, SIKUHA €
HiHHICTIO y TU(POBIiH HOpMi, a TAKOXK SIKHI CTBOPIOETHCSA, O0JIIKOBY€ETHCS Ta
BIZIUYXKYEThCSI €NEKTPOHHO. Jl0 HUX BIIHOCATHCS: KPUITOAKTUBH, TOKEH-
aKTHMBH Ta iHIII BipTyaJibHi aKkTHBH [3].

BaxnuBUM HOPMAaTHUBHO-IIPAaBOBUM aKTOM, SKMH 3aKpilIMB BU3HAYCHHS
BIpTyaJIbHUX aKTHBIB Ha 3aKOHOAABYOMY PiBHI HAIIOi JIep>KaBH, CTaB 3aKOH
VYxpainu «IIpo 3amobiraHus Ta NpoTHIirO Jerajizauii (BiIMHUBaHHIO) J0XO-
JIiB, OJICPIKAHMX 3JIOYMHHUM IUIIXOM, (PiHAaHCYBaHHIO TEpOpHU3MYy Ta (iHaH-
CYBaHHIO PO3IOBCIOJUKEHHS 30poi MacoBOTO 3HMINEHHS» NPHHHITHI Bif
06 rpyznus 2019 poky. Binnosinao 1o myHkTy 13 crarti 1 mporo 3akoHy mifg
«BIPTyaJTbHHM aKTHBOM» HEOOXINHO po3ymiTH nu(poBe BHpaKECHHS Bap-
TOCTI, SIKUIM MOYKHA TOPT'YBaTH y ItrippoBoMy (opmati abo mepexasyBatH i sike
MOK€ BUKOPHCTOBYBATHCS TSI IUTATHKHUX 200 1HBECTHINIMHIX ITiiett [4].
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AHanizyroun BuIle3a3HaucHe BU3HaueHHs, Spoupkuii B.O. mpomonye
BUILIATH TaKi HOr0 O3HAKH:

1) dopmMa — MONIIMBICTG ICHyBaHHS BHKIIOYHO B HeMaTepiajbHid
(tmdposiit) popwmi,

2) MOXKJIMBICTh OYTH YaCTHHOIO IMBUIFHOTO 00Ty Ha TepuTopii YKpainu;

3) Mae BapTiCHY IiHHICTB;

4) moxe OyTH IHCTPYMEHTOM PO3PaxyHKIB Ta MPEIMETOM iHBECTYBaHHSI
[5, c. 102].

[pwifHATTS BUIIE3a3HAYCHOTO 3aKOHY HAOJM3MWIO EpKaBY 10 €BPOIIEH-
CBKUX CTaH/ApTiB, OJIHAK HE BUPILIMIO OCHOBHOI MPOOJIEMH IIOJ0 HOpMa-
TUBHOTO DEryJIOBaHHA BIpPTyalbHHX aKTUBIB y cdepi o0iry mudpoBux
00’exTiB. 3 wiero meroto BepxoBHa Pana Ykpainu npwuitasina Big 17 mororo
2022 poky 3akoH Ykpainu «IIpo BipTyanbHi akTUBUY, SIKMI OyJI0 HiIIHCAHO
[pesunentom Bix 15 Oepesns 2022 poky. Xodya meii 3akoH 1ie He HaOpaB
YUHHOCTi, OJHAK BiH BXKE BiJirpac BaXJHMBY pOJIb Yy MPaBOBOMY IO,
OCKIJIBKH 3aKJIaB OCHOBH B 3aKOHO/ABYMH «(pyHIAMEHT» PETryNTIOBaHHS Bi-
HOCHH Y cepi 00iry BipTyalbHUX aKTHBIB.

Crarra 1 3akony Ykpainu «IIpo BipTyanpHI aKTUBM» BH3HA4Ya€ BipTy-
IPHAI aKTHB SIK HeMaTepialbHe O1aro, mo € 00 €KTOM IUBUTPHUX IpaB, Ma€e
BapTICTh Ta BUpPaKEHE CYKYIHICTIO NAaHUX B €JEKTPOHHIN ¢opmi, a #Horo
ICHyBaHHsS Ta OOOPOTO3MATHICTh 3a0€3MEUyEThCS CHCTEMOIO 3a0e3leUYeHHS
000pOTY BIpTyaJIbHUX aKTHBIB. BipTyasbHHMil akTHB He € 3ac000M maTexy [6].

O3zHakaMu BIpTyaJIbHUX aKTHBIB 32 IIMM BU3HAUEHHSIM € TaKi:

1) HemaTepialbHICTh ICHYBaHHS;

2) 3aBXKIHM Ma€ IiHHICTE;

3) BHpaxkeHe B eNEKTPOHHI# hopmi;

4) € CyKYIHICTIO JaHUX;

5) icHyBaHHS Ta 00OPOTO3MATHICTH 3a0€3MEUy€EThCS CUCTEMOIO 3a0e3re-
4eHHS 000pOTY BipTyaIIbHUX aKTHBIB.

OTOX, 3iCTaBIAI0YM O3HAKH BIPTYaJIbHOTO AKTHUBY 3a BH3HAYCHHSM,
HaBeneHUM y 3akoHi Ykpainu «IIpo BipTyanpHi akTUBH» 3 THUM, IO cop-
MoBaHe y 3akoHi Ykpainu «IIpo 3amoOiraHHs Ta MPOTHIIIO Jerai3arii
(BIIMHUBaHHIO) OXO/IB, OJEP)KaHUX 3JOYMHHUM ILIIXOM, (iHAaHCYBaHHIO
TepopusMy Ta (HiHAHCYBAaHHIO PO3MOBCIOKCHHS 30p0oi MacoBOTO 3HH-
IIEHHS», TO, MEPIIMM YHHOM, 3BEPTAEMO yBary Ha (opMy: y IEpIIOMY
BU3HAUYCHHI BOHA € EJIEKTPOHHA, a y Jpyromy — Iudposa.

Ha nmepumii moris Moxe 37aTHCS, IO CYTTEBOI Pi3HHUII HEMae, OJIHAK
BOHA € i IOB’s3aHA 3 TOKOJIHHAM iH(QOpPMAIIfHUX TEXHOJIOTiH, 3a JOIMOo-
MOTO0 SKHAX BiTOOpakaeThcs iH(POpMAIlis PO Taki aKTUBU: HOBI, HOBITHI
Ta iHIII.

VY mpoMy acriekTi y crernianbHiil HayKOBiH JiTepaTypi 3a3HAYA€THCS, IO
mudpoBuil crmocid mepemaui Ta nmppoBa dopma 30epiraHHsa iHPOpMAIii
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BIZIPI3HSIOTECS BiA IHIIMX criocoOiB opraxizauii iHpopMariifHoro oOMiHy
B iH(QOpMaliiHO-KOMYHIKallitHUX CHUCTEMax, 30KpeMa N eJEKTPOHHHX,
3a KPUTEPIsIMU IIBUJIKOCTI, KOCTI Ta (yHKIIOHAJIbHOCTI. BinmosinHo, Tex-
HOJIOTII, Y SIKMX 3aCTOCOBYIOTHCS LU(PPOBI CHUTHAIA OOMiHY iHQOpMmarii
€ mdpoBUMH.

Sk 3a3navae ['yneikoB 1.1O., mupoBi akTHBH € OLIBII MMPOKOIO KaTe-
TOpi€r0, HK ENeKTPOHHI aKTHUBH, OCKUIBKA IHU(POBI aKTHBH BKIFOYAIOTH
B cebe pi3Hi GOpMH €IeKTPOHHHX aKTHBIB (€ MOXYTh OYTH €JIEKTPOHHI
JIOKYMEHTH, MeZiadaiian, KpUNTOBAIIOTH, BeO-CaliTH, porpaMHe 3adesre-
4eHHs Tomio) [7, ¢. 213-214].

Ha nymky BceBomoma Hekpacoma, cam mpomec nudpodizaiiii sBisie
co0oro0 TiepeBecHHs iHQOpPMAIIHAX CUCTEM 13 «aHaoray Ha «uudpy» [8].

TakuM 4MHOM, Ha Cy4acHOMY eTami pPO3BUTKY iH(opMamiiHHX TEXHO-
JIOTiH, BipTyasbHI aKTHBY NOBWHHI iICHYBaTH came y 1M poBiit Gpopmi, amke
eJleKTpoHHa (hopMa BiTHOCUTHCA O TOTIEPEIHIX MOKOIIHE Iepenadi indop-
Marlii, a TAKO>X HE OXOIUIIOE BCHOTO CIEKTPA CYTHOCTI BIpTyaJIbHUX aKTHBIB.

[Mono iHmMX O3HAaK, 30KpeMa BapTiCHOTO BHPAKEHHS Ta MOXIIMBOCTEH
y 3B’S3Ky 3 IIMM BUKOPHCTAHHS aKTHBY B IIMBUTFHOMY 00iry, TO 3 I[bOTO
MpUBOAY OOWIBAa 3aKOHM OIHO3HAYHO CTBEPIXKYIOTHCS, LIO BipTyaJbHHI
aKTUB € 00’ €KTOM UBLTHHOTO 00Iry.

IMpu upomy, 3akon Ykpainu «I[Ipo BipTyasbHI aKTHBH» JOAATKOBO
YTOUHIOE, JI0 SIKOT0 caMe 00’€KTa IMBUIBHUX IPABOBIIHOCHH BapTO BiIHO-
CUTH BIpTyalbHI aKTHUBH, aKUEHTYIOYM Ha TOMY, IO OCTaHHIH € Hemare-
piambHUM Onarom, a 0coOJMBOCTI iX 000poTy BH3Ha4arOThes L{MBUTEHEM
KozekcoM Ykpainu (nani — LK Ykpainu) ta num 3akoHOM. 3 IIbOTO IPUBOAY
BapTO 3BEPHYTU yBary, mo BixmoBigHo no cr. 177 LK Ykpainn € peui,
rpomri, miHHI mManepu, TUPPOBI pedi, MaHOBI IpaBa, POOOTH Ta IMOCIYTH,
pe3yIbTaTH IHTENEKTYAIBHOI, TBOPYOi MisUTBHOCTI, iH(OpMAIlisi, a TaKoX
IHII MaTepiabHi Ta HeMaTepianbHi 6mara [9].

Kpim mporo monoxenns LUK Ykpaiau mictuts 178 crartio, sika mepen-
Oadae, moO OO0'€KTH IMBUIFHUX IIPaB MOXYTh BUIBHO BiAdy>KyBaTHCS abo
MePEeXOUTH BiJl OJIHIET 0COOM 110 1HINOI B MOPSAKY NPaBOHACTYIHHUITBA YU
CHajaKyBaHHs a0o IHIIMM YHMHOM, SIKIIO BOHM HE BIJIyYEHI 3 LMBLIBHOTO
00opoty, abo He 0OMexeHi B 000poTi, a00 He € HEeBix'eMHUMH BiJ Hi3MUHOT
¥ FOPUIUIHOT ocobwm [9].

TakuM YMHOM, BIpTyaJIbHUI aKTHB MOXKE€ BH3HABATHCS HeMaTepialbHUM
OmaroM, a TakoXX MOXKe IepedyBaTh y BUIBHOMY LHMBUIBHOMY 00iry,
OCKUTBKM Hapa3i 3aKOHOM HE IMepen0avaroTbesi OyAb-sKi OOMEXCHHS
Ta 3a00pOHH.

[Io >k cTocyeThCsl Takoi O3HAKH, SK MOXIIHMBICTH NPOBEICHHS pO3pa-
XYHKIB 32 JOTIOMOTOIO BIpPTyaJbHOTO aKTHBY, TO Y IIbOMY ITOJOKEHHS JABOX
JOCTIHKYBaHUX 3aKOHIB po3xomatecsa. Opnak, 3akoH Ykpaimm «IIpo
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BIpTyaJbHI aKTHUBHW», SIKUM HE BH3HAE OyAb-SKWMH 3 BHIIB BipTyalbHHX
AKTHBIB IJIATDKHUM 3aCO00M, y3TO/DKY€EThCS Y Iii YaCTHHI 3 MOJI0XKEHHIMHI
3akony Ykpainu «Ilpo rmatikHi mociayrn». 30kpema, BiAIOBIIHO JI0 CT. 3
ta cr. 4 3akony VYkpainm «[Ipo miaTikHI mOCIyrm» IJIsl NPOBEICHHS
TUTATDKHAX OTepalliii BHKOPHCTOBYIOTHCS KOIITH B TOTIBKOBiM abo 0Oe3ro-
TIBKOBi ()opMi; TPOIIOBI KOIITH (KOWITH) Ui IHiJed IbOTO 3aKoHy
BKITIOYAIOTH TaKOXK €JIEKTPOHHI TPOIi (OIWHHII BapTOCTI, 0 30epiratoThcs
B €JIEKTPOHHOMY BHIJIA[I, BUITYIIEHI €MITEHTOM €JIEKTPOHHHX TPOIIeH s
BUKOHAHHS IUIATDKHUX OTepariif) Ta nmu¢posi rpomri (enxekTpoHHa (opma
IPOIIOBOI ONMHUIN YKpaiHu, emiTeHToM skoi € HarioHanbHuit OaHk
VYkpainu) y BUMaaKax, MepeAOaYeHUuX IMM 3aKOHOM, sSKi ICHYIOThH JIHIIC
B OesroTiBkoBiit popmi [10].

OTxe, BIpTyaJIbHUI aKTUB HE HAJICKUTH JIO TUIATDKHHUX 3ac00iB Ta Horo
HE MOXXHa OTOTOXKHIOBaTH 3 E€JIEKTPOHHUMH ab0 IM(POBMMHU TPOIINMA.
OcCHOBHa BiJMIHHICTh TOJNSTAE Yy TOMY, IO €MiTEHTOM Tpormieir € Harrio-
HanmpHU OaHk Ykpainu (mani — HBY) abo inma Bu3HadeHa 3aKOHOM
Vkpaian «[Ipo mmaTikHI HOCIyTH» OpUANYHA ocoda, TOmi AK HU(POBI
aKTHUBU CTBOPIOIOTHCS IHIIMMHU Cy0’€KTaMH, HE TIOB’I3aHUMH 3 OaHKiBCHKOIO
ISIIBHICTIO.
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JAEAKI OCOBJIUBOCTI METOAUKHA PO3CJIIAYBAHHA
HE3AKOHHOT O 3ABOJIOJIIHHS BIHCHbKOBOCJIYKBOBIIEM
BOTI'HEITAJIBHOIO 36PO€10, BOENTPUITIACAMHU
TA BUBYXOBUMHA PEHOBUHAMMU

Apmamess K. O.
cmydenmka 2 Kypcy ¢haxynvmemy npoKypamypu ma ciiocmed
(KpuminanbHoi tocmuyii)
Hayionanvnuii ynieepcumem « Odecvka iopuduina akaoemisny
M. Odeca, Yrpaina

30poiina arpecis PO y 2014 poki Ta eckanailis BoeHHUX Iiii y 2022 pori
HEeraTHBHUM YMHOM BIUIMHYJIA Ha yci cepH KUTTS BITUU3HSIHOTO CYCIiTb-
cTBa. SIK HACHIZIOK — CKJIaJHE EKOHOMIYHE CTAaHOBHILE JAEp)KaBH Ta I'pO-
MaJIsiH, MiJBHUIICHHS DPIiBHS KPUMIHOTCHHOI OOCTAHOBKH, Ha IO, Y TOMY
YHCI, BIUIMHYJIO W 3pOCTaHHSIM HE3aKOHHOI'O 00iry BOrHemnayibHOI 30poi
ta OoempuraciB. OpHI€EIO i3 NPUYMH LBOTO € HEHAICKHWH KOHTPOJIb
3a BIHICBKOBOCITY)KOOBIIIMH SK B yMOBaxX OOHOBHX Miif, TaK i B ITyHKTax
MOCTIHHOI TUCITOKAIii BIHCPKOBHX YAaCTHH Ta MiIPO3[LTIB, BHACTIIOK YOTO
MOYACTINIANN BUMAJKH BYMHEHHS 3JI0YHMHIB, mepenbauenux crarreio 410
Kpuminansaoro xomexcy VYKpaiHH, a camMe HE3aKOHHE 3aBOJIOMIHHS
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BIHCBHKOBOCITY>KOOBIIEM BOTHEMANBHOIO 30po€ro, OOHOBMMHM TIpHIacamu
Ta BUOYXOBMMH pedoBHUHaMH [1].

3 orsiay Ha BHIIE3a3HAUYEHE MOXKHA JIMTH BHCHOBKY IPO HEOOXiJHICTH
YIOCKOHAJIEHHSI Ta PO3POOKH METOAMYHHX PEKOMEHIALIH 3 PO3CiigyBaHHsI
HE3aKOHHOT'O 3aBOJIO/IHHS BiCHKOBOCITY>KOOBLIEM BOTHENAJBHOI 30pOER0,
GoifoBMMY TpHIIacaMy Ta BHOYXOBUMH pedoBuHaMH. Cepes IpUYUH HU3BKOT
SIKOCTI PO3CIigyBaHHS KPUMiHANBHUX NMPOBAKEHb BKA3aHOTO BHUIY KpUMi-
HaJIbHUX [PaBOIIOPYIISHb MOXKHA, Ha HAIlly {yMKY, Ha3BaTH HACTYIIHi:

— BUCOKAa JIATEHTHICTh JAaHOTO 3JIOYMHY 4Yepe3 BiACYTHICTh HAJEKHOTO
KOHTpPOJIIO 32 BHUTpaTaMu BIfCbKOBOTO MaifHa MiHiCTepcTBOM 00OpOHHU
VYkpainu;

— HEeCBO€YacHe, HEJOCKOHAJIE W HEJOCTaTHE MPOBEICHHS HEBIIKIAIHUX
CIIAYUX NIl Ta OpraHi3allifHUX 3aXOJiB Ha IIOYAaTKOBOMY e€Talli poO3Cii-
JIyBaHHSI JIaHOTO 3JIOYMHY, ITOYMHAIOYM 3 OIVISAY MICIS TOJII0 Ta JOIHTY
CBIJKIB;

— posrajyxeHa, HeIOCTaTHbO 30ajlaHCOBaHA CHUCTEMa MPABOOXOPOHHHX
OpraHiB 3 HU3BKUM PiBHEM B3a€MO/Iii MK HIMH;

— cKkJagHl 06e3MeKoBi YMOBU BUSBICHHS Ta PO3CIiAYBaHHS 3a3HAUYEHOTO
BUJly KPUMiHAJIBHHUX MPABOIOPYILCHb.

Takox y 3B’43Ky 31 IIBUAKHUM 1 HE 3aBXKIH CHCTEMHHM pedhOopMyBaHHIM
MPaBOOXOPOHHKMX OpraHiB BHHHUKJIA IHIIA TpoOjeMa, a camMe HHU3bKUN
npodecioHai3M 1 HEeJOCTaTHs MIATOTOBKA CIIMYMX 1 MPAIiBHHUKIB Orepa-
TUBHHX TiJIPO3/LTIB, SKMM JOBOJHMTHCS NPAIIOBATH Y CKIaJHHUX Ta HeOe3-
MEYHUX YMOBaXx.

[Ticnst BHECEHHS BiJOMOCTEH O €IWHOTO PEECTPY JOCYIOBHX PO3CIi-
JlyBaHb JIOJATKOBI BIIOMOCTiI IIOJO0 KPUMIHAJBHOTO MPABOMOPYIICHHS
OTPUMYIOThCS IIUIAXOM IPOBEICHHS CIITYUX Jifl Ta OIepaTUBHO-PO3-
IIYKOBHX 3aXOJiB, 30KpeMa: OINIAY MiCIi IOJil; BCTAHOBJIEHHS 0COOM
3TMOYMHI (BIHCHKOBOCITY>KOOBIIS) Ta MicIlsl Horo mepeOyBaHHS; BUSBICHHS
OUYEBUALIB i CBIIKIB 3I0YHHY; IIPOBEICHHS OMHUTIB BiANOBITHUX KaTErOpii
ocib.

Ha mouatkoBOoMy erami oprasizauii po3ciijyBaHHS HE3aKOHHOTO
3aBOJIOJIIHHSL  BIHCHKOBOCIYKOOBIIEM 30po€to, OOWOBMMH  TpHIIacamu
Ta BUOYXOBHMH PEYOBHHaMH NOpA] i3 nependoadenumu y crarti 91 Kpumi-
HaJIbHO MPOLIECYaIbHOTO KOJIEKCYy YKpaiHy oOcTaBHHAMH MOTPIOHO BCTaHO-
BUTH JIOJTATKOBI 0OCTaBHHHU, 30KpeMa:

1) un Majo Micle He3aKOHHE 3aBOJIOJIIHHS BiHCHKOBOCITY>KOOBIIEM
30po€ro, 60HOBUME IIpHITacaMU T BUOYXOBHUMH PEYOBUHAMH;

2) MOXJIMBICTh 1HCIICHYBaHHSI 3II0UNHY;

3) cnenungika MexaHi3My 3J0YHHY (OCOOIMBOCTI MiATOTOBKH, BYMHECHHS
Ta IPUXOBYBAHHS 3JI0YWHHOTO TisHHS);

4) oOcTaHOBKA 3JII0YMHHOI TOAIT (MicIe, 9ac i yMOBH);
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5) BimoMocTi, IO XapakTepu3yloTb 0co0y 3704nHIS (BifiCEKOBO-
CITy>KO0BIIS);

6) HasBHICTb Y BICHKOBOCITY>KOOBIISI CITIBY4aCHHKIB 3JI0UMHY;

7) NPUYMHY i YMOBH, IO CIIPUSITH YYHHEHHIO 3JI0YHHY;

8) peanbHi 30UTKH (HACTIIKHA) HE3aKOHHOTO 3aBOJIOIIHHS 30pO€r0;

9) obcTaBuHM, 10 BIUIMBAIOThH Ha CTYIIHB i XapakKTep BiAIIOBiTaIBHOCTI
BilickkoBOCITY)60BILS [2].

Mertoauka po3ciigyBaHHS OKPEMOT0 BUAY 3JIOYHMHIB Ma€ HHU3KY B3a€MO-
OB’ s13aHUX eleMeHTiB. OIHUM i3 HaWOUIbII BiJOMUX Ta BaXXIUBUX Cepel
HUX € THIOBI CTiI4i cUTyarii. 3Ha4eHHs Iie€] HAyKOBOT KaTeropii He MO)KHa
MEpPEeOIIHUTH, aJKe BOHA CTPYKTypye Ta aJrOPHTMI3y€ BECh IPOIEC
pO3CITiTyBaHHS.

[ToyaTkoBuii eTam € OCHOBHHMM JJIsi MOJICIIOBAHHS THUIOBUX CIITUUX
cuTyariil. 3 HayKOBHX POOIT 3a JaHOI TEMAaTHUKOIO CIIiJ BiI3BHAYUTH ITPAII0
C.I1. MenpHUYCHKA, SIKUH BHOKPEMITIOE TaKi CIIMYI CHUTYaIlil MOYaTKOBOTO
eTaIy po3cililyBaHH: HE3aKOHHOT'O TIepEeMillleHHsI BOrHENa bHOI 30poi:

1) BHUsBICHO BOTHEMANBbHY 30pOI0 IMiJ Yac HE3aKOHHOTO MEepeMilIeHHS
13 BUKOPHCTaHHSAM TPAHCIIOPTHOTO 3aco0y (aBTOMOOLIA, MOTATY, PiYKOBOTO
CyIHa, JiTaka Ta iH.), IUIIXOM TOIITOBHX BiIIIpaBieHb, ajie 0cCi0, Mmifo3-
PIOBaHUX y BUMHEHHI 3J104HMHY (Kyp’€pa), HE 3aTpUMaHO abo HE BCTAHOB-
JICHO;

2) 3aTpuMaHo 0co0y (oci0), sika (sKi) HE3aKOHHO mepeMilryBaa(-Jm)
BOTHEHAJIbHY 30pOI0 i3 BHKOPHCTAHHSIM TPAHCIIOPTHOTO 3aco0y (aBTOMO-
Oinst, MOTATY, PIYKOBOTO CyAHA, JiTaka Ta iH.) OUIIXOM IHOIUTOBUX Bij-
TIpaBJICHb;

3) 3aTpumano oco0y, sika HE3aKOHHO MepeMilllyBaia BOTHENAJIbHY 30poto
ocobucTo mpu cobi Oe3 BUKOpHCTaHHS OyIb SKHX 3acO0IB IepecyBaHHS
(HOCIHHSA);

4) y mporieci mpoBeIeHHS CIiTUNX (PO3MIYKOBHUX) Ta HETJIACHUX CIITIIX
(po3myKoBHX) Oili mig Yac JOCYIOBOTO PO3CIiAYyBaHHS IHIIMX 3JI0OYHHIB
OTpUMaHO iH(OpPMAIIiI0 PO HE3aKOHHE IEepeMilleHHs] BOTHEMAIBHOI 30poi,
sIKE BXKE B1IOYI10CH;

5) y nporieci NpoBeACHHs CIimunX (PO3UIYKOBUX) Ta HETJIACHUX CIIIYUX
(po3IIyKOBHX) il MiJ Yac AOCYIOBOTO PO3CIiAyBaHHS IHIIMX 3JI0YHHIB
OTpHMaHO iH(OpPMalilo PO HE3aKOHHE TEPEeMIIlleHHs] BOTHENaNIbHOi 30poi
0c00010 (TpyIoro 0ci0), ke BiIOYIEThCS YU MEPIOAMYHO BiIOYBAETHCSA, 00
0co0y uM rpymny oci0, sKi MepioJMYHO BUMHSIIOTH 3a3HAYCHI JiSTHHS MUITXOM
HE3aKOHHOT'O HOCIHHS BOTHETIAJIbHOT 300

6) BUSIBIICHO O0’€KTH Ta pedi, sSKi CBiAYATH PO BKE BUMHEHE IEepeMi-
IICHHS BOTHEMANbHOI 30poi (YHakoBKW, KOPOOKH, KOHTEHHEpH, ITMHKOBI
SIIITUKA, KOPOOHM, OOTOPTKH, MiA3EMHI TYHEIN IS MepenpaBiIeHHS, IICTaH-
IITHO KepOBaHi JIiTat04i Ta IIaBao4i 3acobu abo ix yactunu Ta iu.) [3, c. 170].
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Ha mizncraBi y3arajapHEHHS Mpallb BUCHUX Ta aHAI3y CYIOBOI IPaKTHKU
MOKHA BHJIUTUTH HACTYITHI THITOBI CIiT4i CHTYyaIllii MOJANBIIOTO €Tamy
PO3CITiyBaHHS:

1. BilichKOBOCITY>KOOBIIFO TOBIIOMIICHO PO Mig03py, BiH HAIa€ IpaB-
IUBI CBiMYEHHS, MOKa30BOi 0a3W JOCTaTHRO MJIs HAIpaBJICHHS KpUMi-
HaJIbHOTO MPOBA/UKEHHS JI0 CY.y.

2. BilicbKOBOCITY>KOOBITIO TTOBIIOMIICHO TIPO MiI03pPY, BiH BiIMOBISIETHCS
abo0 Ha/ae HETpaBIWBI CBiTUEHHS, JOKAa30BOI 0a3yW MOCTaTHBO IJIS HAIIPaB-
JICHHS IPOBAKEHHS JI0 CYAy.

3. BilicbKOBOCITY>KOOBIIIO ITOBiJOMIIEHO TIPO MiI03pPY, BiH BiAMOBISETHCS
a00 Hajae HENpaBIMBI CBIAUCHHS, MOKa30BOI 0a3u HEIOCTATHBHO I Ha-
MIPaBJICHHS POBAPKEHHS JI0 CYAy.

4. BilicCbKOBOCITYKOOBIIO IOBIJOMIJICHO TIPO TMiNO3py, aje HE BCTa-
HOBJICHO YM HE 3aTPHMAHO CIIByYacHUKIB 3JI0UMHY, IOKa30BOI 0a3M Helo-
CTaTHBO JUTS HAIPABJICHHS MPOBAIKSHHS JI0 CYLy.

5. He BcTaHOBJIEHO OCI0, IKUM MOKHA TTOBIIOMHUTH TIPO IiA03DY.

BupnineHHsT THINOBUX CIIJYUX CHUTYallill MMOYaTKOBOTO Ta MOAAJIBILOTO
eTaIiB PO3CIigyBaHHSI Ma€ Ha METi BHOIp ONTHMAaJIbHOTO aJTOPUTMY 3Mii-
CHEHH# PO3CIIilyBaHHS Ta JOCATHEHHS METH KPUMIHAJIBLHOTO ITPOBAKECHHS.

Jlireparypa:
1. KpuminaneHuii komexc VYxkpaimm Bin 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14
2. KpuminanbHuil nporecyanbHuii kKonexc Ykpainu Bix 13.04.2012 p.
URL: zakon.rada.gov.ua/laws/show/4651-17
3. Menbanuenko C. I1. KpuminamicThyHa XapaKTEpPHUCTHKA Ta OCO0-
JUBOCTI PO3CIIAYBaHHSI HE3aKOHHOTO MEpEeMIIIeHHs BOTHEMAIBHOI 30poi :
ITUC. ... KaH. fopuA. Hayk : crerl. 12.00.09. duinpo, 2016. 223 c.
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OCOBJMBOCTI JOCJILIKEHHS IUCbMA TA MIOYEPKY
3 METOIO BCTAHOBJIEHHSI XAPAKTEPUCTUK OCOBH
3JIOUMHLS

AcayJienko O. O.
cmyoenmka 3 Kypcy ¢axyrbmemy npoKypamypu ma ciiocmed
(KpuminanbHoi tocmuyii)
Hayionanvhuii ynisepcumem «Odecvbka 10puouuna axaoemisy
M. Odeca, Yrpaina

Ha cydacHomy erami po3BHTKY KPUMIHATICTHYHOI HayKH BeJIMKa yBara
MPUIUIAETHCS JTOCTIPKCHHIO MHCbMa Ta IMOYEPKY 3 METOI0 ineHTH(iIKaIii
BUKOHABISI PYKOIHCY, BCTAHOBJICHHS aBTOPCTBA, a TAKOX IHIMX (hakTiB,
II0 MAKOTh 3HAYCHHS JUISl TOCYAOBOTO PO3CIIAYBaHHS Ta CYAOBOTO PO3TIISLY
PI3HUX KaTeropii crpas.

ITouepko3HaBya eKclepTH3a BUCTYIIA€ OJHUM i3 OCHOBHHX IOCII/KCHB,
SKi 37aTHI BYacCHO 1 €(EKTHBHO BUPIIIUTH BAXJIMBI MPOOJIEMHI MHUTaHHS,
10 BUHMKAIOTH IiJ 4Yac MPOBAKEHHS y KPHUMIHAIBHHX, TOCHOAAPCHKHX,
[UBUIBHUX, aIMIHICTPATHBHUX MTPOIIECaX.

OCHOBHHMM 3aBJaHHSIM IIOYEPKO3HABYOI EKCHEePTU3U € ineHTH]IKaIis
BUKOHABI[SI PYKOITUCHOTO TEKCTY, OOMEXKEHHX 3a O0OCSIroM pPYKOIMHCHHX
3anuciB 1 mignucy. Takox 1 eKcrepTh3a BUPILIYE JesiKi HeineHTnikamiiHi
3aBIaHHsI, HAITPUKIA;

— yCTaHOBJICHHSI (paKkTy BHKOHAHHS PYKONHCY IiJl BIUINBOM OyIb-SKHX
(TIpupoaHUX, ITYYHNX) 30MBat0YnX (PaKTOPIB;

— Y HE3BHYHHMX yMOBaxX a00 B HE3BHYalHOMY CTaHi BHKOHABIIS, HaB-
MHCHO 3MIHCHAM IIOYE€PKOM, 3 HACIITyBaHHAM IOYEPKY 1HIIOT 0COOH;

— BH3HAYEHHS CTaTi BUKOHABII, HOro mpodecii, a TaKOX HaJIEKHOCTI
{foro 10 MEeBHOI rpymH 3a BikoM TomIo [2].

HixTo He HapoMKYEThCS 3 yMIHHSIM MHCAaTH, L€l HABUK KOXKHA JIIOJIMHA
HaOyBa€ MPOTIATrOM KHTTS, TOMY B ITOYEPKY BiJOOpaKArOTHCS 1HIUBIIyanbHI
XapaKTepUCTUKU ocobucTocTi. CHovyaTky MU CTapaeMoCh MHCATH BiAIO-
BIZIHO JI0 BCTAHOBJICHHX IMPABUJI PABOIIHCY, ITPOTE 3 YACOM IIeH IPOLIEC CTaE
aBTOMAaTUYHUM. Y IIpolleci MUCbMa MU HE 3aJyMyEMOCH IIPO Te, SIK MU
MUIIEMO, a JyMaeMO HaJ 3MICTOM HalkcaHoro. BimmomimHo, mporuecom
MUChMa Kepye IMiACBIIOMICTE 1 KOXHa JiTepa Hece B co01 BiIOMTOK
ocobmcToCcTi aBTOpa pyKOmUCy. Bapro 3a3HaumTH, MO CBITOMICTh
«BUPAXAETHCSA» Yepe3 YCHE MOBICHHS, a MiJCBIIOMICTb MOXE «BHPaKaTH
cebe» uepes moYepK.
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3BuUaiiHo, 0araTo 3aleXWUTh BiJ TOro, Ji¢ i B SKHHA Mepioy dYacy
HaBYagachk 0coda, sKMM Oyio T OTOYCHHS, IO BIUIMBAJO HA ii PO3BUTOK,
(opmyBaHHSI CBITOCHPUHHATTA Ta caMOCHpUHHATTA. CyKyNmHICTH IHX
(hakTOpIB BIIMBAE Ha PO3BUTOK MHCEMHOTO MOBJIEHHS ocoOu. BueHi Takox
JOCTIIMIN CHIBBiIHOIIECHHS MOYEPKY OCOOM 3 ii cTaTyporo Ta (pismuHUMH
ocoOmMBOCTIMHU. Y JIESIKUX BHIAIKaX, MICISA MPOBEAEHHS ITOYEPKO3HABYOT
eKCIIePTU3U, MOXKHA BUSBUTH Ae(DeKTH 30py, (QI3WIHAN CTaH PYK, KATIITBO.
[leBHi XBOpOOHM UM MOLIKOMKCHHS OPTaHiB MPH3BOIATH IO 3MiH ITOYEPKY,
CIIOCTEPIraeThCs CTiliKa 3aJIE)KHICTh O3HAK MOPYLICHHS KOOPIWHALII Ipu
OYHHMX 3aXBOPIOBAHHSX. XapaKTepPHUIl KOMIUIEKC 3MiH y TOYEPKY Ial0Th
BUIAJKH OTPYEHHS  aJKOTOJILHOIO TPOAYKI€l, (apManeBTHUHHUMHU
npenaparamMy, HapKOTHYHUMH 3ac00aMH, XIMIYHUMH PEYOBHHAMH, ra3aMu
TOWIO. 3 LIEHTPY MO3KY JIIOJJUHU WIYTh CUTHAJIH, SIKi IEPETBOPIOIOTH PYXHU Ha
BIATBOpEHHs1 JAyMKH B mucaHii ¢opmi. Tomy mnpm XBOopoOax MO3KY,
YEeperHO-MO3KOBHX TpaBMax CIIOCTEPITAlOThCs 3HAYHI 3MIHM IIOYEPKY.
Jlokamizaris ypaxeHb MO3Ky (hOpMye CBiii HETOBTOPHUI MAFOHOK TOYEPKY,
0 YCKIIAJHIOE TPOBEACHHS imeHTH]iKamii 0coOH mi Yac MmoYepKO3HABYOI
EKCIIEPTHU3H.

BcraHoBneHo mmeBHI OCOOMMBOCTI MOYEPKY JOACH Yy SKUX MPUCYTHI
CHUMIITOMH TICUXIYHUX BimxwieHb. [Ipu HeBpacTeHil XxapakTepHe BXKHBAHHS
CIUTIOILIEHUX METIEBUX €JIEMEHTIB Y JIiTepax, Npu enulencii mposBIsEThCs
MeIaHTUYHICTh, CTAPaHHICTh, CHMETPHYHICTh, IPUKPAIICHHS JIITEP, 3I0BXKH-
BaHHSA PO3UIOBUMH 3HaKaMH, Kpalkd B CEpEIHHI pe4yeHb, HaIHCaHHS
OaraThoX CJiB 3 BeIHMKHX Jitep. OTxe, TP JOCIIIKEHH] TOYEpKY 3JI0OYHHILL
€KCIepT MOKe BCTAHOBUTH HAsIBHICTh MEBHUX (DI3WYHUX UM NCIXUYHHUX Bajl,
1110 MOYKE MPHUIIBUAIIATH MPOLEC PO3KPHUTTS 3704MHIB [1].

3a J0TOMOTOI0 JOCHI/DKEHHS II0YepKYy € MOXIIMBICTH BCTaHOBIICHHS
TeHEPHOI MIPUHAJTIEKHOCTI BUKOHABIS TEKCTY.

Ha mincraBi mochmimkeHh BUYCHHX-KPUMIHATICTIB OylO0 BCTAHOBICHO
BIAMIHHOCTI y mOOyMOBI PO3BUTKY 1 (YHKLIIOHATIBHIA HiSUTBHOCTI MBS3iB
Yy HYOJIOBIKIB 1 IHOK, IIO HPOSIBIIETHCA Y IX Ol0CTEKTPUUYHIN aKTHBHOCTI
y mporeci muchbma. M’si30Ba cucTeMa y YOJIOBIKIB JierIie IEePeHOCUTH
KOpOTKOYaCHe, ajie¢ CHepriiHe HaBaHTa)XEHHs, a JXIHOK — TpHBajie, aie
cnabke. YosoBiumii mouepk 3a3Buuail 0e3TypOOTHHIA, HEPIBHOMIPHUIA,
KBaIUTMBHMH, PO3MAIIMCTUH Ta 3 CHJIBHHUM HAaTHUCKOM, OyKBHM 4YacTO 3ajH-
MIAIOTHCS BIAKPUTUMH. TOJII SIK TOYEPK JKIHOK 3a3BUYall peTeIbHUN, YUCTHH,
OJTHAKOBHI, 0€3 CHIIEHOTO HATHCKY. SIK IpaBmiIo, y 0cOOM sIKa € BUKOHABLIEM
PYKOITUCHOTO TEKCTYy, TPOCTIIKOBYeThCsI 4/5 o03HaK BimacHOi crati i 1/5
BiJl TIPOTHIICKHOI CTaTi, a B TEMEPIIHI Yac TaKoX MPOCHTITKOBYETHCS
ACUMIIAIIS YONOBIYMX Ta XiHOUMX puc. Lled ¢akT 3HAYHO YCKIIATHIOE
MpoIlec BU3HAYEHHS TEHAEPY 3a MOYEpPKOM, a KPUMIHAIICTHYHI METOIUKH
11010 BCTAHOBJICHHSI CTAaTi BUKOHABIIS PYKOIIUCY € HE TOUHHMHU.
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OxpiM BCTaHOBJIEHHS (PI3MYHMX, MCHXOJIOTIYHHMX, TeHICPHHUX XapakTe-
PHCTHK 3a OCTaHi POKHM CIIOCTEPIra€ThCsl TEHICHIS MOCIHIKEHHS BIKY
aBTOpa pykomucy. lle muTaHHS € HallMEHII JOCHIPKCHUM Yy CYyIOBOMY
MOYEPKO3HABCTBI.

IcHye Takox TimoTe3a MPO 3aJEKHICTH MK IMOYEPKOM Ta Mpodeciero
BHUKOHABI[SI PyKONHCY. BueHI KpUMIHATIICTH TIPOBEIN CEPil0 eKCIEPUMEHTIB
32 yYacTIO TPEACTaBHHUKIB UYOTHPHOX TIpym mpodeciii, sAki 1MOB’sg3aHi
i3 3HAYHOIO MHCEMHOIO MPAKTHKOIO 1 BiAPI3HAIOTHCS BHYTPIIIHIM CTaBJICH-
HAM 70 Tmporecy nucbMa ((hiHAHCOBI MpaIliBHUKH, JiKapi, BUKIamadi
cepeHix KT i kpecispi). e mo3Bosnno oMy BHSBHTH OaraTo 3arajbHHX
1 OKpeMHX O3HAK IOYEPKy, [0 CBiI4YaTh MPO HASBHICTE 00 €KTHBHOI
npodeciitHol nmedopmamii mouepky. OmHAK METOMUKH BUPINICHHSA ITUX
3aBIaHb J0Ci He po3poouieHi [3].

TakuM YMHOM, pO3Mi3HABaHHS MOYEPKY JOCUTH YCIIIIHO BHKOPHCTO-
BYETHCS B Cy4YacHIH KpUMIHATICTHYHIA HayIl i JO3BOJISiE BH3HAYATH JNESKI
0COOIMBOCTI TOBENIHKH, XapaKTepy, CTaHy TOTO, XTO MHUIIe. Taki Jocimia-
JKEHHS MaloTh 0araTto IepeBar mnepel iHIIMMH METOAWKaMH, OCKITBKH eKC-
HEepTHE JOCHIIKEHHS NMUCbMa HE BHMAara€ OCOOJIHMBHUX YMOB IIPOBEICHHS
i moctymHe aOCONIOTHO [UIA BCiX, XTO BMie mucatu. [Iucpmo Ta mouepk
€ BOXJIMBUMH 00’ €KTaMH ITOCIIKEHHS i Yac 3MiHCHEHHS XapaKTePHUCTUKU
3JI0YMHI, TPOTE 1€ MUTAaHHS HE JOCTaTHbO JociipkeHe. He 3Baxkaroum
Ha 3HAYHY KUIBKICTh HAYKOBHX pOOIT, EKCIEePHMEHTIB Ta JOCIiKEeHb
BUCHHX, TOYEPKO3HABYI TOCITIKCHHS TOTPEOYIOTh BIOCKOHAJICHHS, ICTalb-
Hilmoro BuBYeHHs. CTBOPEHHS Ta BBEAEHHS HOBHX KPHUMiHAJIICTUYHHX
METOJUK JOCIHI/KEHb MMOYEepKy € HarajbHOI0 NPOOJIEeMOI0 SIK Ul Teopii,
TaKk 1 JUIS TPaKTHKH IIPOBEJNCHHS ITOYEPKO3HABUMX EKCHEPTH3, OCKLIBKU
1€ TO3BOJUTH OTPUMYBATH HEOOXiIHY MOIITYKOBY iH(OpMAIIito if THM caMuM
3BY)KYBATH KOJO PO3IIYKYBAaHUX OCi0 i MPUIIBHINIYBATH PO3MIIsLA Garathox
CIpas.
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CTAIIi BUMHEHHS KPUMIHAJBHOT' O IIPABONOPYIIEHHS:
HOHATTA, BUIN TA KPUMIHAJIBHO-ITPABOBE 3HAYEHHSA

JleBuenko /I. B.
cmyoenm 1 Kypcy gpaxynivmemy npokypamypu ma ciiocmea
(KpuminanbHoi tocmuyii)
Hayionanvnuii ynieepcumem « Odecvka ropududna axaoemisny
M. Odeca, Yrpaina

Kusortosa A. O.
cmydenmia 2 Kypcy ¢haxynvmemy npoKypamypu ma ciiocmed
(KpuminanbHol tocmuyii)
Hayionanvuuii ynigepcumem « Odecvka ropuduuna akaoemisny
m. Odeca, Yrpaina

Bynp-ske aBumie 49u mozis BimOyBaeThcs moerarmHo. He € BHHATKOM
1 Take COLiaJbHO HETaTUBHE SABHIIE, SK KPUMiHAIBHE INPABOMOPYIICHHS.
KpumiHanbHE NpaBONOPYIICHHS 3aBXKAM Ma€ €TalM PO3BUTKY B 4aci,
Kl y KPUMIHAIBHO-TIPABOBIi Haylll BU3HA4YEHI rOTYBaHHS, 3aMax Ta 3aKiH-
YeHe KpUMiHaIbHE TIPaBOTIOPYLICHHS.

Cranil BYMHEHHS KPUMIHAILHOTO MPABOMOPYIICHHS € BHIAaMH Iliyie-
CIPSIMOBAHOI MISUTBHOCTI, €TallaMK peai3aiii 3J0YHHHOTO Hamipy # Tomy
MOXYTh OYTH TUIBKM Yy KPUMIHQJIBHHUX IPAaBOMOPYIICHHSX, YYHHEHHX
3 mpsMuM ymuciaoMm. CTymiHp peanizamii yMHCIy BHpa)Kae€TbCs B Pi3HO-
MaHITHAX TISHHSIX, SKi XapaKTepHU3YIOTh KOXHY CTaIif0 BUMHCHHS KPHMi-
HaJIbHOTO MPaBONOPYIICHHS 3 00’ €KTHBHO HASBHUMHU MiXK HUMH JOCTATHBO
YiTKUMH MeXaMd. YWM TOBHINIE pealli3oBaHO YMHCEN, THM IOBHIIIE
3MIHCHEHO KpUMiHAJbHE MPAaBOMOPYIICHHS 1 THM OUTBIIYy MIKOLY MOXKeE
3aMoAiATH YU 3amojitoe BHHHUM. Tak, CTymiHb peami3amii yMHCITy BOHBII,
I0 MNPHULUIBHO HaBiB 30por0 Ha MoTeprnuioro (He3akiHYeHHH 3amax
Ha BOMBCTBO), 3HAYHO OUIBIINMN, HIXK TOJi, KOJH BiH JIKIIC PUI0aB 30pOi0
Juisl BOMBCTBa (TOTYBaHHS JI0 KPUMIHAIBHOTO PABOIIOPYIIICHHS)

3BicHO, cTajii BYMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS HE 3aBXKIU
MaroTh KpUMiHAJIbHO-TIPABOBE 3HAYEHHs, a JIMIIE 33 IEepEepBaHOi 3JI0YMHHOT
JisUTBHOCTI. B 11bOMy BUNAnKy 3aCTOCOBYIOTHCSI 3aKOHOJABYl MOJOXKEHHS
1po cTaiil BANHEHHSI KPUMIHATIEHOTO HPABOMOPYILCHHS.

Cranil BUMHEHHS KPHMiHAJIBHOTO NPaBONOPYIIEHHS — IIe mependadeHi
KPUMIHAJIBHAM 3aKOHOM €Talli TOTYBAaHHS Ta OE3MOCEPEeIHBOTO BUNHEHHS
YMHCHOTO 3JI0YHMHY, SIKi PI3HATBCI MK CO00I0 3a XapaKTepoM [isHb,
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MOMEHTOM 1X NpPUIMHEHHS, OOCATOM peamizalii yMHCIy Ta CTYNEHEM
CyCIUTBHOT HeOe3neuHocTi [3, c. 242].

B. II. Tuxuit 3a3Hauae, moO cTajaii BYMHEHHS KPHUMIHAJIBHOTO MHpPaBO-
MOPYIICHHS € BUAAaMH IIJICCIPAMOBAHOI TiSUTBHOCTI, €TalaMH pearizarii
3JI0YMHHOTO HaMIpy 1 TOMY MOXYTh OyTH TUIbKH Y 3JI0YHHAX, BYNHEHUX i3
npsmuM ymucioMm [4, c. 172]. Ha mymxy B. K. T'pumyka, cramii xpwmi-
HAJIBHOTO TPaBOIIOPYIIEHHS — II€ eTalyW BHHUKHEHHS 1 peaji3amii yMHcIy
cy0’exTa cxinany 3109mHy [2, c. 307].

Od4eBHIHO, 0 HABEACHI BU3HAYCHHS MOHATTS CTAZiil BUMHEHHS KpUMi-
HAJIHOTO TIPAaBONOPYLICHHs HE MOKHA BH3HATH LIJIKOBUTO BJAINMH,
M03asiK BCI aBTOPU HAroJoIIyIOTh CaMe Ha YMHCHOMY XapakTepi 3JI0YMHHHX
niit. BomHowac, 3a KpUMiHAJIBHMM 3aKOHOJABCTBOM YKpaiHM, CTajii BYM-
HEHHS KPHUMIiHAJBHOTO IIPABONOPYIIEHHS — II€ 3arajibHe IOHATTS, SKE
OXOIUTIOE TAKOXK 3aKiHYEHE KpUMIHAIBHE IPAaBOIIOPYLICHHS, SKe MOXe OyTH
1 yMHCHe, i HeoOepeKHe.

OnHak € i OUTBIIT JOPEeYHi BU3HAUCHHSI CTAIi BUMHEHHS KPHUMiHATBHOTO
MpaBOIOpYIIeHH. Tak, Mg cTafiiMu BUMHEHHS KPUMIHAIBHOTO MPABOIIO-
pymenHs A. B. [lleBuyk po3yMie CyKyITHICTh €TalliB 3JI0YMHY, II[0 MarOTh
caMOCTiifHe IOpUANYHE 3HAYCHHS, SIKi BiH NMPOXOAMTH CTYNEHEBO y CBOEMY
PO3BUTKY TO BHUCXiOHIH — BiJ MOMEHTy 3aayMy a00 MiATOTOBYMX il
JI0O MOMEHTY pealti3ailii 3JI04MHHOTO HaMipy, 10 3aKiHYEHHS] KPUMIHaJIbHOTO
MPaBOIOPYIIEHHS. 3 (OPMaIBHUM CKJIaJoM abo /0 MOMEHTY HaCTaHHS
CYCHIIbHO He0e3MeYHNX HACTiKIB, 0 BKa3aHi y 3aKOHI, Ui MaTepialbHUX
ckmafis [5, c. 7].

Ha nymxy B. M. Bypaina, cragisMy BUMHEHHsSI KPUMIHAIBHOTO HPaBO-
MOPYIICHHST € TICBHI B3a€MOIIOB’sI3aHI 00’€KTHUBHI Ta Cy0’ €KTHBHI €Tary,
SK1 IPOXOJNTH KPUMiHAIFHE IPABOMOPYIICHHS Y CBOEMY PO3BUTKY, KOKHHUN
i3 AKHX XapaKTEepHU3yeThCS INPUTAMAHHUM JIUIIE HOMY pIBHEM CYyCHIIBHOI
HeOe3Nekn Ta HAONIDKEHHSIM 10 PEANBHOTO 3alOMisiHHSA IIKOIU 00’€KTaM
KpuMiHaIbHO-TIpaBoBoi oxopoHu [1, c. 37]. Craxmii BYMHEHHS KpHUMi-
HAJIBHOTO TPABOMOPYIIEHHS — ¢ MepeAdadeHi KpPUMIiHAIBHUM 3aKOHOM
€TaIy TOTyBaHHsI Ta Oe3I10CEePEAHFOr0 BYMHEHHS! YMHUCHOTO KPUMIHAIBHOTO
MPABOIOPYIICHHS, SIKI PI3HATHCS MiXK COOOIO 3a XapaKTEePOM Jiif, MOMEHTOM
iX TpUNMHEHHS, 00CsATOM peajizalii yMHCIy Ta CTYIEHEM CYyCIiIBHOI
HebesnmeuHocTi [ 3, ¢. 242].

Kpuminanbae 3akoHOmaBCTBO (cT. 13) BHpi3HSE TpW CTaiii KpUMiHAIb-
HOTO TPABONOPYIICHHS: TOTYBaHHS; 3aMax; 3aKiHYeHE KpHUMiHaJIbHE
MIPaBOIIOPYIIEHHS.

KpuminanbHe MpaBONOpYIICHHS CIiJ BBaXKaTH 3aKIHUCHHUM, SKIIO MisH-
HSI Ma€ BCi O3HAKU CKJIaLy 3JI0YMHY, IIepe0aYeHOro BiIIOBITHOIO HOPMOIO
Oco6nrBO1 YaCTHHHA KPUMIiHAJIBFHOTO 3aKOHOJABCTBA, HA 3IIHCHEHHS SKOTO
OyB cpsiMoBaHuil ymucen BuaHOTO (4. 1 cT1. 13).
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l'oTyBaHHS 10 KPHUMIHAJIBHOTO MPABOMOPYIIEHHS — M€ ITiIIYKyBaHHS
YM TIPUCTOCYBaHHS 3aco0iB a0o0 3HApsb, MiAUIYKyBaHHS CIIIByYacHHUKIB
YM 3MOBa ISl BUYMHEHHS KPHMIHAJBHOTO IIPABOIOPYLICHHS, YCYHEHHS
MePeIIKo/], a TAKOX IHIIE YMHUCHE CTBOPEHHS YMOB JUISl BUMHEHHS KpHMi-
HaJIBHOTO MPABONOPYIICHHS.

3aMaxoM Ha KpHUMiHaJIbHE IPABONOPYIICHHS € BUNHEHHSI 0CO00I0 3 TIps-
MHM yMHCJIOM HistHHA (mii 4m Oe3misuipHOCTI), Oe3mocepenHpo  CIps-
MOBaHOTO Ha BUMHEHHS KPHUMIHAJIFHOTO NPABONOPYILIEHHS, epe10adeHoro
BignoBigHOIO cTarTero OcobmmBoi wactuan KK, sSKmmo mpm mpomy Kpumi-
HaJIbHE NPABOMOPYIICHHS He OyJ0 JOBEACHO M0 KIHIS 3 MPUYHH,
1110 HE 3aJIeXany Big Boui 1iel ocoou.

KpumiHambHO-TIpaBOBE 3HAYECHHS MTONIEPEIHBOI 3TTOYMHHOT AisUTBHOCTI:

— BOHA Mae crienin(ivHy MiJICTaBy KPUMiHAJIBHOI BiIIOBIIAJIBHOCTI;

— XapaKTepU3yeThCs OCOONMBOCTIMHU y KBallidikamii aesikux i pi3HO-
BHIIB;

— 1i OepyTh A0 yBaru NpH NPU3HAUYCHHI MOKapaHHS (3TigHO YacTHUH 2
ta 3 crarti 68 KK VYkpainu: 3a BUMHEHHsS TOTYyBaHHS J0 KPHMiHAIBHOTO
MPaBOIIOPYIIEHHSI CTPOK ab0 pO3Mip MOKAapaHHS HE MOXKE IEPEBUIINYBATH
MOJIOBUHM MAaKCHMAJFHOTO CTPOKY ab0 po3Mipy HailOijbIl CyBOPOTO BHIY
MOKapaHHs, Tepern0adeHoro CaHKIIEI CTaTTi (CAaHKIIE YaCTHHHU CTaTTi)
Oco06mauBoi yacTuHu 1boro Konekcy; 3a BAMHEHHS 3aMaxy Ha 3JI0YHH CTPOK
abo po3Mip TIOKapaHHs HE MOXE IIEPEBUIIYBATH JBOX TPETUH
MaKCHMAaJIbHOTO CTPOKY a00 PO3Mipy HaWOUIBII CYBOPOTO BHIY MOKApaHHS,
nepe0aYeHOro CaHKIEI CTaTTi (CaHKIiEr0 YacTHHU cTarTi) OcoOmauBoi
gacTHHU 1boro Kojekcy), 3BiIbHEHHI BiJ KPUMiHaJbHOI BiAMOBINaIbHOCTI
Ta TOKapaHHs. BcTaHOBIEHHS BiANOBINAIBHOCTI 3a HE3aKiHUYEHE KpUMi-
HallbHE MPABOIOPYIICHHS Ja€ 3MOTY NPHIUHATH 3JIOYUHHY IiSUTBHICTH
Ha OUTBII paHHIX CTaisfX, CTaMii TOTYBaHHS O 3KPHMiHAIBHOTO TIPABOIIO-
PYIICHHS YH JisiHb, OE3MOCEPEIHHO CIPSIMOBAHMX Ha BUYMHEHHS KpPUMi-
HaJIbHOTO IPABONOPYIICHHS, 1 TAKUM YHMHOM IOINEPEKYBATH 3aBIAHHSI
IIKOAM CYCIITBHUM BiTHOCHHAM, $AKi OXOPOHSIOTHCS KPHUMiHAIHHUM
3aKOHOM.

TakuM 4nMHOM, cTaiii BUMHEHHS KPUMIHAIBHOTO IPAaBOMOPYIICHHS —
e eTamyd pPO3BUTKY 3JI04MHY. ETanmu pO3BHUTKY 3JI0YHMHHOIO JIisTHHS,
110 IepeyIoTh 3aKiHYEHOMY KPHMIHAJIBHOWK IPaBONOPYIICHHIO, 3BUYAHO
Ha3MBAaIOTh MTOTIEPEHBOI0 3TIOYMHHOIO AisUIBHICTIO.

BuHHI 0c00i HE 3aBXIU BIAE€THCS 3aKIHYMTU 3alyMaHE i MOYaTe HEH
KpUMiHaJIbHE TPABOIOPYLIEHHsS 3 NPHYMH, IO HE 3aJeXarh BiJ ii BOJII.
Hanpuknan, BOMBIA TiIBKH MPHI0aB 30pOI0 TSI BUMHEHHS KPUMIHATBEHOTO
MpaBoONOpYIICHHS i OyB 3arpumaHuii abo, 3pOOWBIIM TOCTPLT y TOTEp-
TLJIOTO, IPOMAXHYBCS UM JIUIIE MOPaHUB Horo. Y X i MOAiOHIX BHIIAAKAX
BUHUKA€E MUTAHHS IIPO BiAMOBINANBHICTH 32 3JI0YMHHI Jil Ha IEBHUX CTaTisIX
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KPUMIHAJILHOTO IPaBONOPYIICHHS — IEBHUH Nepiof, CTyHiHb, (asa, eram
Y PO3BUTKY YOTO-HEOY/Ib, IO MAa€ CBOT SIKICHI OCOOIMBOCTI.
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CKJIAJ KPUMIHAJIBHOI'O IPABOIIOPYIIEHHA
AK IOPUJIUYHA OCHOBA KBAJII®IKAIIII

llartos /1. B.
cmyoenm 1 Kypcy gpakynvmemy npoKypamypu ma ciiocmed
(KpuminanbHol tocmuyii)
Hayionanvuuii ynisepcumem « Odecoka 1opuduyHa axaoemisiy
M. Odeca, Yrpaina

Boroesa H. C.
cmydenmia 2 Kypcy ¢haxyivmemy npoKypamypu ma ciiocmed
(kpuminanvroi ocmuyii)
Hayionanvuuii ynisepcumem « Odecvka opuoudna akaoemisy
m. Odeca, Yrpaina

VY Hayni KpHMIiHaJIbHOTO MpaBa BUCHHS NPO CKIAJ KPUMiHAJIBHOTO
MIPAaBONOPYIIEHHS ITOCiTa€ 0COOIMBE MicIie.

Lle mOsICHIOETBCS SIK WOTO 3HAUYYIIICTIO JUIA BHPILICHHS IHTaHb PO
KBaJTipikarito BYMHEHOTO 1 TOYHOI'O 3aCTOCYBAaHHS 3aKOHY, TaK 1 THM,
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10 B paMKax caMOro BYEHHs PO CKJIaJ] BUBYAIOTHCS i PO3BUBAIOTHCS BCl
OCHOBHI IHCTHTYTH KPUMiHAJILHOTO TIpaBa.

Ckia] KpUMIHAJBHOTO TPABONOPYLIEHHSI — II€ CYKYIHICTh BCTAHOB-
JICHUX Y KPUMiHATBHOMY 3aKOHI IOPUANYHHAX O3HAK (00'€KTUBHUX i Cy0'eK-
TUBHHX), II0 BU3HAYalOTh BYMHEHE CYCIUIbHO HeOe3NeyHe MisiHHS SIK
KpPHUMiHAIIbHO-KapaHe.

BaxnuBo 3a3HaYUTH 1 Te, IO CKJIa[ KPUMIHAJIBHOTO IIPABONIOPYLIEHHS —
[[e peaJlbHO ICHyloYa CHCTeMa O3HaK, a He IDIJA JoAChKoi (aHTasil
abo mpocTo BHTraAka. A SKIIO I 00'€KTHBHA pPEANbHICTh, TO i MOXKHA
Mi3HATH 1 BUKOPHUCTATH B IPAKTHYHIN TiSUTBHOCTI.

VY ckmani KpUMIHAJIBHOTO TPABOMOPYIIEHHS TPATUIIHHO MPHHHATO
BUJUISATH YOTHPH HOro OOOB’S3KOBI €l1EMEHTH (KOXEH 3 SKHX OXOIUTIOE
BIZIMOBIIHY T'pyly O3HAK, IO HOTO0 XapaKTepU3YylOTh): a) 00’€KT CKIaay
KPUMIHAJIBHOTO MPaBONOPYLIEHHS; 0) 00’€KTHBHY CTOPOHY CKJaay KpHMi-
HaJIbHOTO TPaBOIMOPYLICHHS; B) CYO’€KT CKJIagy KPHMIHAJIBHOIO MpaBo-
MOPYIICHHS Ta T) Cy0’€KTHBHY CTOPOHY CKIIAAy KPHUMIHAJIBHOTO IIPaBO-
nopymreHss [2, ¢. 10-11].

Kgamigikariss kpuMiHaTBHUX IPABONOPYIICHb € OJHUM 13 HaWOLIbII
BaXXJIMBUX 1 BIATIOBIAAIPHUX €TAIlIB 3aCTOCYBAHHS HOPM 3aKOHY PO KPHUMi-
HaJIbHY BiIOBITATBHICTE.

[MpaBuibHa KBastidikaiis KpPUMIHAIBHUX IPABOMOPYIIEHb BUCTYIIAE
HEOOXITHOI0 YMOBOIO peaizalii KOHCTUTYILIHHOTO MPUHIMIY 3aKOHHOCTI
Yy KpPUMIHAQJIBHOMY CYyJOYHMHCTBI, JOCKOHAJOr0 Ta IOPUAMYHO BHBAKEHOTO
JIOCYJIOBOT'O PO3CJIiTyBaHHS 1 pO3MIIsiY KPUMIHAIBHHUX MIPOBAKEHb y CYAax,
NpU3HAYeHHs1 0co0aM, BU3HAHMM BHHHHMH 32 BHPOKOM CYJIYy, CIIpaBei-
JIMBOTO ¥ OOTPYHTOBAHOTO MOKapaHHS YM 3BUIBHEHHS iX BiJl KPUMiHAJIBHOT
BiJINIOBiAIEHOCTI 200 BiJf IIOKapaHHS.

Ksamigikariss KpuMiHaTBPHUX IPAaBOMOPYIICHP € OIHUM i3 HaiBax-
JMUBIMINX €TaIliB 3aCTOCYBaHHS HOPM KpHUMIiHAIBHOTO TIpasa [ 1, c. 6].

Crin 3a3Ha9uTH, TI0 Oyab-SIKE MiHHS XapaKTePU3y€ETHCS HU3KOIO O3HAK.
Jesxi 3 HUX MAalOTh IPHHIMIOBE 3HAYCHHS JUI BHUPILICHHS HHUTaHHS
NpO BH3HAHHA BYMHEHOTO [isSHHA KPUMIHAJIBHUM MPaBONOPYIICHHSM
Ta mpo Horo keamidikariro. OKkpeMi 3 IMX O3HAK, HABIAKWU, HE MarOTh
3HA4YeHHs Ul BUDILICHHS BKa3aHWUX NuUTaHb. CaMe TOMY 3aKOHOJaBEllb
3 yciel CyKyIHOCTI O3HaK, IIO XapakTepH3ylOTh T€ YW IHIIE CYCHUIBHO
HeOe31eyHe IisTHHS, BAOKPEMIIIOE HAWOUIbII BaXKIIMBI, 3HAUYIIl i HaHOIIbII
THUIIOBI, SIKI NMPUTaMaHHI BCIM KPHMiHaJbHUM NPABONOPYIIEHHSM JaHOTO
BUY, 1 3akpimoe ix y Hopmax KK [3, c. 221].

TakuM 4YHHOM, CTBOPIOKOYM 3aKOHOJAABYY MOJENb KPUMIHAJIBHOTO
NPaBOIOPYIIEHHsS] KOHKPETHOTO BHIY (KaTeropii), 3aKOHOJaBelb abCcTpary-
€ThCS BiJl HETHIIOBUX, HMOOJMHOKHX O3HAK, OCOOJIMBOCTEH OKpPEeMHX isSHB
1 3aKpIIIIIOE B KPUMIHAJIFHOMY 3aKOHI JIUIIEe MiHIMaIbHO HeoOXigHMi Habip
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03HaK, sIKi 000B’S3KOBO MOBTOPIOIOTHCSI NPU BUMHEHHI OYAb-SKOTO KpHMi-
HaJILHOTO TIPaBOIOPYIIEHHS JaHOro BHAY (Kareropii) i € HeoOXiTHUMHU
H JOCTaTHIMH ISl BU3HAHHS OCOOM BHMHHOIO y BYMHEHHI KOHKPETHOTO
KPHUMiHAJIBHOT'O TPABONOPYIICHHS.

Jns xBamigikamii KpUMIHATHHOTO TPABOTIOPYIICHHS HEOOXiTHO Ha M-
CTaBi KPHMiHAJIIBHO-NIPABOBHX HOPM OI[IHUTH BECh KOMIUIEKC (haKTHYHHX
00cTaBHH, TOOTO KOXKEH CTPYKTYPHHUN €IEMEHT I0pHIUIHOTO (hakTy. Imeans-
Hy (iHpOopMamiliHy) MOIeNb IOPHUAWYHOTO (AKTy CTAHOBUTH IOPUANYHA
KOHCTPYKIIifA, [0 3HaXOAWTh CBOE BHCBITICHHSA Y KPHMiHAIBHOMY 3aKOHO-
JaBcTBi. FOpUANYHOIO KOHCTPYKIIEI IOPUAMYHOTO (GakTy MmpH KBasidikamii
€ CKJIQJl KPUMIHAJIBLHOTO TMPaBOMOPYIICHHS, Ml SKUM Y Hayll KpUMi-
HaJIHOTO TIIpaBa Ta CIIA4Y0-CyNOBIH MpaKTHII pPO3YMIIOTh CYKYIHICTh
BCTaHOBJICHUX Y KPHUMIiHAJIBHOMY 3aKOHI IOPWANYHUX O3HAaK (00’ €KTHBHHX
i Cy0’€KTUBHUX), IO € HCOOXITHUMU W JOCTATHIMHE JUIS OLIHKA BUMHCHOTO
0c00010 IiSTHHS SIK KOHKPETHOTO KPUMIHAJIFHOTO MPAaBOMIOPYIICHHS [4].

Buxianene 103Bosisie 3poOUTH TaKi BayKITUBI BUCHOBKH:

1) ckiax KpUMiHAJIBHOTO MPABOIOPYIICHHS SBIISIE COOO0 MEBHY CYKYII-
HICTh 00'€KTUBHUX i Cy0'€eKTHBHUX O3HAK, IO BU3HAYAIOTh KOHKPETHE CyC-
MUIBHO HeOe3neyHe MisTHHS SIK 3JI0YMHHE;

2) TUTBKHM B KPUMIHAIBHOMY 3aKOHI BCTAHOBIIIOETHCS CYKYITHICTD 3a3Ha-
YEHUX O3HaK;

3) mepenik CKJIaAiB KPUMIHAIBHHUX IPaBONOPYIIEHb, IMependaueHnx
3aKOHOM, € BUYEPITHIM;

4) TIABKM Yy CKJali KPUMIHAIBHOTO IPaBOIOPYIICHHS BH3HAYAETHCS
XapakTep Ta oOCAr BiANOBIIAJIBHOCTI 32 BUMHEHEHE KpHMiHAJIBHE IIPaBO-
MOPYIICHHSI.

Takum guHOM, TIporec KBamigikarii KpEMIiHAIEHOTO MPaBONOPYIICHHS
MOJISITa€ Yy TIOCTIIOBHOMY BHSBJICHHI y BUYMHEHOMY OCOOOKO IisSHHI BCiX
eneMeHTIB (IX O3HAK) CKJIAAy KPUMIHAIFHOTO IPABOIOPYIICHHS, Tependa-
YEHOTO KPHMiHAIBHO-TIPaBOBOIO HOpMoro. Lli ememeHTH CKiIamy KpuMi-
HaJIbHOTO NPABONOPYILECHHS SBISIOTH COOOKO TIEBHY TEOPETUYHY KOHCTPYK-
IO Ui CKJIAJaHHS aJIrOpUTMy KBami(ikaiii BiAMOBIAHUX BHIIB KPHMi-
HaJIbHUX MPaBONOPYILIEHb.
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