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J0 IMTAHHA ITPO HEJOIIVIBHICTD MOJAJIBIIOI'O
YCKIAAEHHSA CTATTI 111-1 KPUMIHAJIBHOI'O KOAEKCY
VKPATHHU (HA IIPUKJIAJII 3BAKOHOITIPOEKTY
PEECTP. N\e 7223 BI/I 28 BEPE3H# 2022 POKY)

Aximos M. O.

KaHOuOam 1opuoudHUX HayK, OOYyeHm,
doyenm xageopu KpUMIHATbHO20 Npaed,
Hayionanvua axademis snympiwnix cnpag
M. Kuis, Yrpaina

[Ipobnema KpUMiHAIBEHO-TIPABOBOI OIIHKK KOJIAOOPAIiOHI3MY € CHOTOHI
Oe3rnepeyHo ONHIEI0 3 HAMOUIbII aKTyalbHUX y Haylli KPUMIHAIBLHOTO TpaBa.
Bapto Haraziary, 110 IpOTO3UILsi KPUMIHATI3YBATH 11 AiSHHS BUCIOBIIIOBAJIACH
IIe TOHAJ JECATh POKIB TOMY, ijl 4ac OIpaIfoBaHHS 3aKOHONpoekTy «IIpo
3a0e3neyeHHs MMpaB i CBOOOJ TpOMajsH Ta MPABOBHH PEXUM Ha THMYAaCOBO
OKYTIOBaHii TepuTopii YKpaiHm», MpoTe B OCTATOYHIN penaxiii 3akoHy YKpaiHu
Bix 15 kBitHa 2014 poxky [1], gami — 3akon Ne 1207-VII, BixnoBimHI TONTOKESHHS
Oymu BiacyTtHi. CuTyamiss JOKOPIHHAM YHHOM 3MIiHWNACH Ticis 24 IJIFOTOTO
2022 poky: 3akoHom Ykpainu Bing 03 Oepesns 2022 poxy Ne 2108-IX «IIpo
BHECEHHSI 3MiH JI0 JeSKMX 3aKOHOJAaBYMX aKTiB YKpaiHU LIOJ0 BCTAHOBJICHHS
KPUMIHAIBHOI BiJNOBINAIBHOCTI 3a KoJabopaliiHy aisutbHiCTE» [2] Kpuwmi-
HaipHuH Koxekc (mami — KK) Vkpainm [3] OyB momoBrenmid crarrero 111-1
«Komnabopatiifia AisuTbHICTEY.

Cam e oOcsr mmiei crarTi (BiCIM YacTHH, IO MICTATH BiCIMHAIIATH
OKPEMHX CKJIaJiB KPHMIHAJIGHMX TPAaBOMOPYIIEHb, Ta MPHMITKa, IO
CKJIAIA€ThCS 3 YOTHPHOX IIYHKTIB) CBITYMB TPO CKIAAHICTE Ta Oararto
BUMIPHICTb MOHATTS, IPO AKE HaeTbes. ToMy He IMBHO, IO IO 3aKOHOAABUY
HOBEJIy MPaKTUYHO OJ[pa3y IOYal KPUTHKYBAaTH 1 HAyKOBLI, 1 HPAaKTHKH,
CIPaBeIMBO BKA3yIOYH i HA BIJCYTHICTh €IHOCTI TEPMIHOJIOTTYHOTO arapary,
1 Ha HEBIINOBIHICTH KPUMIHAIBHOTO TIOKapaHHs 33 KONAOOopaIliiHy JisUTbHICTh
NPHHIIUITY TPOIIOPLIHHOCTI HOTO MpU3HAYEHHS, 1 HA CKJIA/THICTh PO3ME)KYBaHHS
IistHB, TiepenoaveHnx crartsivu 111, 111-1, 111-2 Ta 436-2 KK Ykpainu, Tomio.

[IpoTe 3aMiCTh HAJICKHOTO pearyBaHHS Ta BXWTTS 3aXO[IB 13 YCyHEHHS
HaBEJACHUX HENONIKIB JesKi Cy0’e€KTH IpaBa HA 3aKOHOIABYY IHII[IaTHBY,
BUXOJSTYM 3 HAMAraHHs CKOPUCTATHCh CUTYALl€I0, IO CKJIaacs, Ta KEPyIOUHCh
BUKJIFOYHO IIBHAKOIUTMHHAMY TIOITYJIICTCHKMMH MIPKYBaHHSI, TI0Yald BHOCHUTH
Ha po3rsin BepxoBHoi Pamu YkpaiHu 3aKOHOMPOEKTH, II0 3a CBOIM 3MICTOM
371aTHI JIMIIE NOTIPIIHUTH 1 €3 TOro He HaATO JIOCKOHATY KPUMiHAIEHO-TIPaBOBY
HOpMY.



Tak, 3akoHompoekT peectp. Ne 7223 Big 28 Oepesns 2022 poky «IIpo
BHeceHHS 3MiH o crartilll-1 KpuMiHaneHOrO Koaekcy YKpalHu MO0
PO3MIMPEHHS. TEpeNiKy KpPUMIHAIBHUX IIPaBOINOPYIICHb 3a 3IHCHEHHA
KoNabopariiHol MisuThHOCTD [4], maii — 3aKOHOMPOEKT 7223, Mae Ha MeTi,
SK 3a3HAYA€TBCS Yy TOSCHIOBAJBHIM 3alMCIl, BCTAHOBJIEHHS KPHUMiHAIBHOL
BIATIOBINATBHOCTI 3a KoylabopariiHy AisUTBHICTD, siKa Oye 3aCTOCOBYBATHCH 10
rpoMaisiH YKpaiHH, 10 MAalOTh POCIHChKE IPOMAJSTHCTBO (IZJaHCTBO). YTiM,
BUBYEHHS! 3aKOHOIPOEKTY 7233 CBIMYUTH HE TUIHKU TMPO CYMHIBHHUH (3 TOYKH
30py JOLUIBHOCTI) XapakTep 3ampornoHoBaHuX 3MiH 10 uynHHOro KK Ykpainu,
aJie 1 po Te, 10 i 3MiHH CyrepevaTs YMHHOMY BITYU3HSHOMY 3aKOHOJIABCTBY.

Tak, cy0’ekT mpaBa Ha 3aKOHOAABYY IHIIIaTHBY, OOTPYHTOBYIOUH JOIIIIb-
HICTh KpHMiHAJi3aIlii HAsSBHOCTI ¥ OCOOM TpoMajasHCTBa (TTAHCTBA) iHINIOI
JIeprKaBH, sIKa 3IiHCHIOE 30pOifHy arpeciro MpoTH YKpaiHu, BUCTIOBIIIOE CYMHIB y
TOMy, IO TPOMAAfHM YKpaiHW, SKi MAarOTh MAclOPTH Ta TPOMASHCTBO
JIep)KaBH-arpecopa, BipsTh B IepeMory YKpaiHH 1 HIOUTO B KpalloMy BHIIAJIKY
OYIKyIOTh Ha 3aKiHUCHHs BIMHH, a B TIPIIOMY € TNOTCHUIHHMMH areHTamu
OKYIIaHTIB. 3a TaKkMX YMOB, Ha JYMKY pO3pOOHHKa 3aKOHONPOEKTY 7223,
POCIMICBKHMII  1aclopT  BUKOPHCTOBYETBCS — SIK  «3allaCHUM  aepolpom»,
I1I0 B yMOBAX BOEHHOT'O CTaHY € a0COIOTHO HE MPHITYCTHMIM.

Sk BimOMO, WINCTAaBOIO KPHUMIHAIBHOI BINITOBITATEHOCTI € BYMHCHHS
0C000I0 CYCITUTFHO HEOE3MEeYHOTo MTisTHHS, SKE MICTUTh CKJIaJ KPUMIHAIBHOTO
npaBonopymreHHs (yactuHa riepma crarti 2 KK Ykpaian), T00T0 CyKymHICTh
BCTaHOBJICHUX 3aKOHOM OOOB’S3KOBHX O3HAaK, IO XapaKTePU3YIOTh IEBHY
BOJILOBY aKTMBHY YM TAacHBHY TOBEAIHKY JIFOJMHH SIK KPHMIHAJIbHE IPaBO-
MOPYIICHHS.

VY CBOIO Uepry TpOMAIsSHCTBO — II¢ TPABOBUH 3B’A30K MK (Pi3UYHOIO
0c00010 1 YKpaiHOIO, IO 3HAaXOAWTH CBI BWSB y iX B3a€EMHHX IIpaBax Ta
00oB’s3kax (ab3an apyrmid crarti 1 3akoHy Ykpainm «[Ipo rpomamsHCTBO
VYxpaiam» [5]). 3Biacu BUIUMBaE, 1m0 mepeOyBaHHS TPOMAIIHIHA YKpaiHH Y
TPOMAISTHCTBI (ITiIIAHCTBI) 1HIIOI JepyKaBU JIMIE XapaKTepU3ye HOTO MEeBHHN
MPABOBMU CTAaTyC, HE MOXKE BBKATUCh AaKTOM CYCHUIBHO HEOE3NeYHOi
TOBEIHKH Ta He Mae OyTH KpUMIHATI30BaHe, M03asiK KpUMIHAIbHE TIOKApaHHS —
HaWOUIBII CYBOpHH BHJ| JIEPKaBHOTO NPHUMYCY — IOBHHHO 3aCTOCOBYBaTHChH
BUKJIFOYHO 3a JSHHS, IO 3aBJAIOTh (UM CTBOPIOIOTH 3arpo3y 3arofisHHS)
IIKOJI OXOPOHIOBaHUM LIIHHOCTSIM.

Bunbme Toro, 3Ha4Ha KUTBKICTh rpoMajsiH Ykpainu miciast 1991 poky ta ax
1o 2022 poky 3 pi3HHX NPUYUH HAOyJIa TPOMASHCTBA IHIINX JepiKaB (Y TOMY
4HCHi 1 JepyKaBU-arpecopa), TOMy MPUTATHEHHS TakKuX oci® MO KpUMiHATBHOL
BiINOBIIAIBHOCTI Temep MPOCTO Mo3GaBIIeHe JIOTIYHOTO TOsICHEHHs. VIMoBipHa
) CXWIBHICTH OCOOH, SIKa € TPOMAISHUHOM YKpaiHM Ta OJHOYACHO TpoMa-
JUIHHHOM JIep)KaBH-arpecopa, J0 HaJaHHS MIATPUMKH (CHOPHSHHS) OCTaHHIH
He € 1 He MoXe OyTH MiJCTaBOI I KPHUMIHATHEHOI BiAMOBITAIBHOCTI —
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OCTaHHBOIO, SIK BXKE 3a3HAYANIOCS, € JIMIIEC KOHKPETHE MAiSHHS, M0 MICTUTh
O3HaKM CKJIay KpUMIHAIBHOTO IIPABOIIOPYIIEHHSI.

He moBWHHO poO3rIsAmaTMCh SK KPUMIHATEHO KapaHe MisTHHS i HaOyTTS
IPOMAJITHUHOM YKpalHH, SKUH MPOKUBA€ HA OKYIOBaHIA TepHTOpii, rpoma-
JITHCTBA JIepyKaBH-arpecopa. 3aralbHOBH3HAHO, IO Ha TaKill TEpUTOPIH mep-
JKaBa-arpecop Iparte y Oyap-sSKiid Croci0 po3ipBaTh 3B’ SI3KH MK HACENICHHIM
Ta YKpaiHOW, cepel IHIIOro CIIOHYKAaloud MEUIKaHIB MO0 HaOyTTs i
TPOMaJIIHCTBA. Y TOAIOHINA OOCTaHOBI, HABPS YM MOYKHA BECTH MOBY IIPO
JIOOPOBUIBHICT  BIATIOBITHOTO pIIIEHHS TPOMasIHMHA YKpaiHW, a BiITaK,
1 MPO HASBHICTH TMIJCTaB JUIS BIiMIOBITAIBHOCTI. Binblie TOro, BiANIOBITHO
Jo vacthHM mmocroi crarti 5 3akony Ne 1207-VII mpumycoBe aBTOMaTHdHE
HaOyTTs TpOMasiHaMH YKpalHH, sKi MPOKUBAIOTH HA THMYACOBO OKYIOBaHIH
Tepuropii, rpomansHcTBa Pociiicekoi Penepartii He BH3HAETHCSA YKpPaiHOIO
Ta HE € MiJCTaBOIO I BTPATH IPOMAJITHCTBA Y KpaiHu.

Hapernri, noHaiiMeHIIe JUCKYCIHHOIO € 3alpOIrOHOBaHa CY0’€KTOM IMpaBa
Ha 3aKOHO/IaBYY iHIL[IATHBY CaHKIIisl 3a JISHHS, TepeadadeHe YaCTUHOIO IPYTOI0
crarti 111-1 KK VYkpainn (y penakuii 3akoHonpoekty 7223), — 1mo30aBieHHs
mpaBa 00iMaTH TIEBHI TOCcaau ab0 3aiiMaTHCS TIEBHOO JsUTBHICTIO HAa CTPOK BiJT
JIECATH 10 T’ SITHAIIIATH POKIB 3 KOH(QicKaiiero MaifHa abo 6e3 Takoi. Y Hayi
KPUMIHAJIBHOTO MpaBa € YCTaJICHOK TOYKA 30py MpO Te. IO JAHHH BHJA
KPUMIHAJIBHOTO MOKApaHHS MPU3HAYAETHCS 3 YPaxyBaHHSAM XapakTepy KpuMi-
HAJIBHOTO IIPABOIIOPYLICHHS, BUMHEHOTO 3aCyKEHOI 0CO00I0 3a MOCaIo0
abo y 3B’SI3Ky i3 3aHATTSM MEBHOKIO IISUTGHICTIO, Ta SIKIIO CYX 3 ONISTY
Ha OOCTaBMHH CIIPaBU BU3HAE 32 HEMOJKIIMBE 30€pEeXKEHHS 32 TaKOK 0CO00I0
mpaBa o0iMMaTH TEBHI mMocamy abo 3alMaTHCs TEBHOK MISUTHHICTIO. STKiM
YUHOM 1€ KpHUMIHaJbHE IOKapaHHSI MoXke OyTH 3acTocoBaHe 10 Oci0,
sIKi He 001MMAaroTh IMEBHMX Tocas Ta (ab0) He 3aiMaroThCs TIEBHOIO TisTbHICTIO
(SIK-OT, CTYICHTIB, TICHCIOHEPIB, PSIOBHX MPAIiBHUKIB Ta iH.), 3AIUIIAETHCS Xiba
110 3JI0T'a/TyBATHCh.

HesBaxaroun Ha BHKJIA/ICHI BUINE HEHOJIKH 3aKOHOMPOEKTY 7223 Ta TpH-
BaJIMM Yac, 10 MHUHYB 3 HOrO peecTpallii, BiH JIOCI BKJIFOYEHHH 10 MOPSIKY
nenHoro BepxoBuoi Pagm Ykpainm [3]. 3anuiaerscs CropiBaTHCh, 10 370-
POBHIA TTy37] HAPOJHUX JCMYTATIB OOYMOBUTH BiIXWJICHHS Ii€i 3aKOHOIABYOL
IHILIaTUBH.

JlirepaTypa
1. Tlpo 3abe3medeHHs MpaB i CBOOOA TPOMAAsH Ta IMPABOBHH PEXHUM Ha
TUMYAcCOBO OKYTIOBaHIH TepuTopii Ykpainu : 3akoH YkpaiHu Bim 15 KBiTHA
2014 poky Ne 1207-VII. URL: https://zakon.rada.gov.ua/laws/show/1207-
VII#Text (nata 3sepuenns: 04.09.2025).
2.1lpo BHeceHHs 3MiH [0 JeSKMX 3aKOHOABUMX akTiB YKpaiHU
II0JI0 BCTAHOBJICHHS KpPUMIHAIBHOI BIANOBINATBHOCTI 3a KosabopamiiHy
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IisbHICTE : 3akoH Ykpainm Bim 03 Oepesns 2022 poky Ne 2108-IX.
URL: https://zakon.rada.gov.ua/laws/show/2108-20#n12  (mata  3BepHEHHS:
04.09.2025).

3. Kpuminansanii  xozmeke Ykpainu : 3akoH VYkpainm Big 05 KsiTHA
2001 poxy  Ne2314-III.  URL: https://zakon.rada.gov.ua/laws/show/2341-
14#Text (nara 3Beprenns: 04.09.2025).

4. Tpo BHecenHs 3MiH a0 crartil11-1 KpuminaneHoro konekcy Ykpainu
IIOI0 PO3IIUPEHHS MEPENTiKy KPUMIHAJIBHUX MPABOMOPYIICHb 3a 3MIHCHEHHS
KOJIa0OpAaIliifHOT MIsSUTBHOCTI : 3aKOHOMPOEKT peectp. Ne 7223 Bim 28 Oepes3ns
2022 poxy. URL: https:/itd.rada.gov.ua/billinfo/Bills/Card/39302  (mara
3BepHeHHS: 04.09.2025).

5. IIpo rpomamsgracTBO YKpainu : 3akoH Ykpainu Bin 18 ciaas 2001 poky
Ne 2235-111.  URL: https://zakon.rada.gov.ua/laws/show/2235-14#Text  (mara
3sepuenHs: 04.09.2025).

6. IIpo mopsimok neHHuid TpuHamusAToi cecii BepxoBuoi Pamu Ykpainu
JICB’SITOTO CKJIMKaHHs : moctaHoBa Bepxoruoi Pamu Ykpainm Big 11 motoro
2025 poky Ned229-IX. URL: https://zakon.rada.gov.ua/laws/show/4229-
IX#Text (nara 3sepHeHHs: 04.09.2025).

DOl https://doi.org/10.36059/978-966-397-550-4-2

JOCATHEHHS HIJIEA CTAJIOTO PO3BUTKY:
IHO®OPMALIMHA CO®EPA TA IHOOPMALIVHE IPABO
K YUHHUKHA YJIOCKOHAJIEHHA B YMOBAX ITU®POBOI
TPAHC®OPMAIIII B YKPAIHI

Apicrosa I. B.
O0OKMOpKA I0PUOUYHUX HAYK, NpogecopKa,
3a6i0y6auKka Kapeopu aOMiHICMpPamuerHo2o0 ma iHGopmayitinoeo npasa,
Cymcokutl HayioHATLHUL acpapHull yHigepcumem
M. Cymu, Yrpaina

B yMoOBax mNpaBOBOrO pPeXXHMMY BOEHHOIO CTaHy B YKpaiHi pearizamis
JIep>KaBHOI TONITHKY IOA0 JocsirHeHH: Lliel cranoro po3sutky (nami — LICP)
[1] HaOyBa€e 0coOIMBOTO 3HAYECHHS, OCKUIBKU OPIEHTYE CYCIIUTHCTBO HE JIIIIE HA
3a0e3rneyeHHs e(heKTUBHOTO MPOTHOOPCTBA, aje W Ha ()OPMYBaHHS MIITHOTO
MIAIPYHTS JUIsL MICISBOEHHOTO BITHOBJIEHHs KpaiHu. [IpencTaBHHKM HayKOBOT
IOPUIIMYHOT CIIJIBHOTH, YCBIZIOMITIOIOUH BKIIMBICTh (DOPMYBaHHS FOPHANYHOTO
MexaHizmy pocsiraenHst LICP, mpoBoasTh CBOT TOCIIPKEHHS, BUKOPUCTOBYIOUN
NpaBoBi IHCTPYMEHTH pI3HMX Taimy3ed npaBa. Hampuxman, y poboti [2]
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AKIIEHTYEThCSI yBara Ha KOMIUIEKCHOMY BHKOPHCTaHHI 3HaHb PI3HHX Hayk,
y TOMY YHCII 3HaHb IOPUIMYHOI HAYKH Ta KOMITIOTEPHHUX HayK, L0 3HAYHOIO
MIpOI0 3yMOBIIOETHCS TIPOIIECAaMH JHHAMIYHOI IM(pPOBOi TpaHChOpMAIIii.
BomHouac, ocobnmBa poilb HaJEeKHUTh KOMIDICKCHIH Tamy3i «iH(opmarliiHe
MpaBo», HOPMH SKOi MAlOTh PETYIIOBATH CYCIUIGHI BiAHOCHHH, TIOB'S3aHi
3 o0irom iH(opMarii, MOMMPEHHSIM HOBITHIX 1H(GOpPMamifHUX TEXHOJOTIH,
sIKi, y CBOFO Y€pIry, € HEBII'€MHUMH CKIaI0BUMHE iH(OpMAIIiHHOT chepu.

Bapro 3a3HaumTH, [0 Yy aBTOPCHKHMX JOCTIDKEHHSX (TIOYHMHAIOYN
3 2000 poky) indopmariiiHa cepa YkpalHH 3aBKIH pO3IIIAAIACS K CHCTEMO-
YTBODIOIOYMH YHHHHMK DI3HOMAaHITHHX c(ep CyCHiIbCTBA, a BiOBIIHI
HAIpaIfoBaHHs y Taiy3i iHdopMaliifHoro mpasa (Hanpukiam, [3]) mo3Bommm
PO3pOOHTH KOHIIEMIIFO iH(GOpPMAITIHIX MPABOBITHOCKHH Y TaK 3BaHill «iHTErpa-
THUBHIH iH(pOpMariiiHii chepi», BIPOBAHKYIOUH Ta PO3BUBAIOYH iHPOpPMALIHY
KOHIICIIIIII0 TpaBa. AKTYaJbHICTh MOHANBIIOTO PO3BHUTKY JOCIIKEHb
y 3a3HAQUEHOMY HamlpsiMi MiATBEPIPKYETHCS HEOOXIAHICTIO JTOTPUMAHHS NPHH-
IIWITB CTAJIOr0 PO3BHUTKY; YCBIIOMIICHHSM poJli iH(popMaril sSIK HeliMITOBaHOTO
pecypcy, 3HaueHHs B3aeMoJii iH(OPMAIIHHOrO IpaBa 3 IHIIUMH TaTy3IMH
npaBa Ta TpaHC(HOPMYIOYOTO 3HAUCHHS IM(PPOBHUX TEXHOJIOTIH Y CyCILIEHOMY
JKHUTTI (TIepeayciM IITYYHOTO iHTENeKTy, [HTepHeT pedeii, ONoK4eiiHy, crucTeMu
BEITUKHX JaHHX).

VY Mexax miei myOrmikamii BBaKaJIocs 3a MOXKIMBE HABECTH OKPEMi MOJIO-
JKeHHsI CTaTTi [4], AKi 3aCBIMYIYIOTH aBTOPCBHKY IIO3MINIO IIO0 HEOOXiTHOCTI
MIEPEOCMUCIICHHST TPAJUIIIHHNX MIAXOMIB 10 3a0€3MEUeHHsI CTaIOr0 PO3BUTKY,
SKa BPaxOBYE€ Ta IEBHMM YHMHOM Y3araJIbHIOE IIXOJM IHIIMX HayKOBIIB
Ta MaTepiaru HarioHampHOTO IHCTUTYTY CTpaTeTiyHUX JOCIIDKEHb [S]. OqHuM
i3 BHXIIHHX TIOJOXKEHb AaBTOPCBKOTO IIJIXOAY TIOCTAaE Te, IO HE JIMIIe
iHpopMaIist, ajme W PO3BUTOK MU(PPOBHX TEXHONOTIH CHOPISIIA PO3TILIY
iH(opMariitHoi cepy Ko9oBUM YMHHNIKOM y pocsirHerH] LICP B Ykpaini, mo
IITKOM  y3TOKY€EThCS 13 TOKYMEHTaMH BCecBITHBOrO caMiTy 3 IIHTaHb
iH(popMariiiHoro cycmitectBa y 2023 p. JlOTiYHHM NPOIOBKEHHSAM IIHOTO
TIOJIOKEHHSI € JOLUIBHICTh BUKOPHCTAHHS IPABOBUX 3ac00iB iH(OpMaIiiHOro
npaBa JJIs CTBOPEHHS! CIPUSITIIMBOIO CEPENIOBHINA ISl CTATIOr0 eKOHOMIYHOTO,
COIIAJIBHOTO Ta EKOJIOTTYHOTO Mporpecy, Mo KoM Binnosinae migxoxy OOH
I110/I0 OCHOBHHX CKJIAQJIOBHX CHCTEMH CTaJIOTO PO3BUTKY.

IIpoBeneHi MOCHIPKEHHS NO3BOMMIM TEPEKOHATUCS, IO, SIK CKIIAmOBI
iH(pOpMAIIIHHOI cepr, TUPPOBI TEXHOOTIT TO3BOJSIOTE: TOKPAITATH TOCTYII
JI0 3HaHB 1 OCIyYT, 3MeHINTH [udpoBy HepiBHICT (LICP Ne 2); ynockoHamuTa
myOmiuae ynpaemiHHES y pisHEX cepax (LICP Ne 16); BimcrexxyBatu cran
IPYHTIB 1 POCJIMH, MiHIMI3yIOUH BUKOPHCTAHHSI XIMIYHUX POCIIHH Ta CIIPHUSIIOUN
exonoriuniii Oesneri (LICP Ne 12); po3BuBarti «po3yMHI MicTa», B SKUX
(POBI TEXHOJIOTIT ONTHUMIZYIOTh E€HEPrOCHOKMBAHHS, CIIPUSIIOTH BHKOPHC-
TaHHIO BiTHOBIeHUWX Jpkepen eneprii Tomo (ILICP 11); peamizoByBaTH
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Crparerito nudpoBoro po3BuTKy iHHOBamiii Ykpainn mo 2030 poxy (LICP 9);
pedopMyBaTH HayKOBI MApKH 3a JIOTIOMOTOI0 BIIPOBAPKEHHS MPOEKTY «Science
City», CHpHAIOYM TOKPAIICHHIO CIIBIpali MDK HayKoro, Oi3HecoM Ta
JIEPKABOI0, a TAKOXK 3aTydeHHs MbkHapoaHux naptaepis (LICP 17) ta in.

Bcranosneno, mo gocsraerHio LICP criprsie po3BUTOK IOPHANYHIX HKEPEI
mpaBa (y TOMy 9HCIi, iHQOPMAIIMHOTO IpaBa), M0 3a0e3MedyeThes i Jac
MPaBOTBOPUOI [isUIBHOCTI BIMOBIIHUX OpraHiB mmyOmiuHoi Biagu. Pe3yib-
TaraMl HOPMOTBOPYOi IiSUTBHOCTI 32 OCTaHHIM 4Yac IMOCTalOTh, HAIPUKIA],
HACTYyITHI HOpPMAaTHBHO-TIPABOBI aKTH: 3aKOHM YKpainu [6,7]; Po3nopsmkeHHs
Kabinery MinictpiB Ykpaiau Bim 31.12.2024 Ne 1351-p. momo Crparerii
1(poBOro po3BUTKY iHHOBamiii Ykpainm no 2030 poxy [8]; pi3HOMaHITHI
Hakazu MinicTepcTBa mudpoBoi Tpancdopmartii Ykpainw, Jep:kaBHOi CIyx0u
CHeIaTbHOTO 3B3KY Ta 3axucTy iHdopmarii Ykpainu, HamioHanpHOT KoMmicii,
IO 3IIHCHIOE JepyKaBHE PEryIioBaHHA y cdepax eNeKTPOHHHX KOMYHIKaiil,
pajioyacTOTHOrO CIEKTpa Ta HaJaHHA TIOCIYr MOIITOBOrO  3B'SI3KY,
SKi € KJIIOYOBUMH IHCTUTYISIMH, IO (POPMYIOTH Ta peati3yloTh IMOJITHKY
I(pPOBOr0  PO3BUTKY. AHAI3 3a3HAUCHHX [OPHAWYHUX JDKEpeN Ipasa
JIO3BOJIMB JINTH BUCHOBKY, IO BOHH MICTSITh HE JIMIIE HOPMH iH(pOpMaIiifHOTro
mpaBa, aje ¥ HOPMH IHIMX Tamy3edl mpaBa (IepemyciM aaMiHICTPATHBHOTO
mpaBa), MO BKa3zye Ha pealbHe BPaxyBaHHS IMOTPEOM B3a€EMOJii HOPM Pi3HHX
rajy3ed mpaBa, 30KpeMa i 4ac (GopMyBaHHSI KOMIUICKCHHX MPaBOBITHOCHH
(iropManiiiHi TPaBOBITHOCHHE MOXKYyTh MaTH SIK OCHOBHHM, TaK i 3abe3nedy-
BaJIbHUI Xapaktep [3].

BcranoBneHo, mo po3BHTOK Jpkepen iHdopMaliiiHoro mpaBa YKpaiHu
(six 1 indopmaniiiHa cepa) MOB'I3aHUN i3 IpOIIECaMU €BPOTIEHCHKOT iHTerpaii
Ta 1m¢posoi Tpanchopmanii. Hampuxnax, y ciuni 2025 poky 3akoHOmaBdi
iHimiaTHBH OYyJM CHPsIMOBaHI Ha PO3IIMPEHHS TOBHOBAKEHH PETYIITOPHOTO
oprany (HKEK) mmst ympaBnmiHHS iHQPacTpyKTyporo 3B’SI3KY, 3a0e3McUeHHS
CYMICHOCTI MepeXx 1 crmiBoparli yKpaiHCBKHX OIepaTopiB i3 €BPOICHCHKUMIL
He copuse LICP 9, 3abe3nedyroun cTaOULIBHHUN TOCTYII A0 3B S3KY I TPO-
Ma/isiH 1 Oi3Hecy.

YeBinomieHo, mo B YKpaiHi BigOyBa€TbCsi CTAHOBJIEHHS CY4acHOI Teopii
NPaBOPO3YMIiHHS — LUQPOBUI ITO3UTUBI3M, BHXOASYM i3 TOJNOXKEHb SKOI
MEPCIEKTUBHUMHI  HepOpMaJIbHUMK  JDKeperamMu  iH(pOpMalifHoro IpaBa
nocrarote Al mpaBo, mdpoBi Komwm, 1(POBI MPOTOKOIH, CMAPT-KOHTPAKTH.
HaronomeHo Ha HEoOXiIHOCTI 3BaKCHOTO BIIPOBA/DKEHHS LIM(POBUX IKEPEI
npaBa 33Ul BHUPILICHHS aKTyaJbHHX 3aBIaHb B YMOBaX BOEHHOTO CTaHY
B YKpaiHi, TepemyciM 3axucTy AaHHUX, KibepOesmeku, sKi € HEeBiTe€MHUMHA
YaCTHHAMH CTaJIOTO PO3BUTKY.
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KOPYIILIAHI PUSUKH HA 3ABEPIIAJIBHOMY ETAIII
JOCYAOBOI'O PO3CJIIIYBAHHSA

Bonpapenko B. B.
acnipanm kageopu KpUMiHaIbHO20 NPoYecy ma KPUMIHANICMUKY
gaxyrememy Ne 1,
JloHeybruil Oeporcagrutl yHigepcumen HYmMpIiuWHIX Cnpae
M. Kponusnuyvruii, Yxpaina

Cramist TOCYZOBOTO PO3CTiIyBaHHS BiJirpace CHCTEMOYTBOPIOIOUY PO
Yy KpUMiHAJIBHOMY IIPOBa/KEHHI, OCKUTBKH caMe Ha IbOMY eTalli 3IIHCHIOEThCS
30upaHHs, (pikcartis, mepeBipka Ta OIiHKa J0Ka3iB, 110 HaJali BU3HAYAIOTh MEXi
CYZIOBOTO po3rysiay. Hespakaroun Ha BCTAHOBJICHI KPUMIHAJBHUM IIPOIIECY-
TLHUM 3aKOHOJIABCTBOM IIPOLECYalIbHI TapaHTii, JaHa CTajis 3aJMIIAEThCs
BPA3JMBOIO JIO TPOSIBIB KOPYNIIIHHMX pU3MKIB, SIKI I1CTOTHO BIUIMBAIOTh
Ha e)eKTHUBHICTb peasti3allii IPUHIMIIIB 3MaratbHOCTI, IOCTYITy JI0 TIPaBOCY I
Ta CHPaBELTUBOTO CYIOBOTO PO3IIISY.

Haii0inp KOHIICHTPOBAaHE BUSBIICHHS TAKUX PU3HUKIB CIIOCTEPIra€ThCS i
Yyac O3HAHOMIJICHHSI CTOPOHHM 3aXHCTy 3 MarepialaMH JOCYAOBOTO DPO3CIimy-
BaHHS, a TaKOX IIPH yXBaJEHHI DIillIEeHb MPO 3aKPUTTS KPUMIHAJIBHOTO IIPO-
Ba/ukeHHs. KOMIUIGKCHHMI aHali3 BIAMOBIAHMX 3JI0BKMBaHb Y KOHTEKCTI
HalllOHAJIBHOTO 3aKoHojaBcTBa Ta mpakThku €CIIJI mo3Bonsie okpeciauTn ix
3MICT, MEXaHI3MH peani3alii Ta NpaBOBI HACIIIKK U YYaCHUKIB KpHMi-
HaJIBGHOTO MPOBAKEHHSL.

BigmosimHo mo crarti 290 KpumiHamBHOTO MPOIECYATBHOTO KOMIEKCY
VYkpainu, TicnsA 3aBEpIICHHS JOCYIOBOTO PpO3CIIAyBaHHS CIigumii  abo
MPOKypOp 3000B’s13aHi 3a0€3MeUNTH CTOPOHI 3aXUCTY, MiI03PIOBAHOMY, TTOTEp-
mioMy Ta iXHIM TpeacTaBHHUKaM TIOBHHH JIOCTYNl [0 BCIX MarepiamiB
KPUMIHAILHOTO IPOBaKeHH [ 1].

et mporiecyansHUii eTan Mae KIII0UOBe 3HAUSHHS JUIs peatizaliil HPHHIUITY
3MaraJbHOCTI CTOpIH, OCKUIBKHM caMe Ha Hiif CTajil yYaCHUKH KpPUMiHAIBHOTO
MPOBa/KCHHS (DOPMYIOTH CBOIO TMPABOBY IO3HIIIO, 3/IHCHIOIOTH OIHKY
3i0paHUX JIOKAa3iB Ta BU3HAYAIOTH IMONANBIIY TAKTHKY 3aXHCTy ab0 OOBHHY-
BavyeHHs. BogHovac, etan 03HaHOMIICHHS 3 MaTepialaMu I0CYIOBOTO PO3CIIiTy-
BaHHS CYNPOBOKYETHCS HU3KOK CTAIMX KOPYHLIHHUX PH3HKIB, 3yMOBJICHHX
SIK HEJJOCKOHAITICTIO OpraHi3alifHO-TpoliecyalbHIX TPOIEAyp, TaK i Hemoopo-
YECHOIO MOBEAIHKOI0 OKPEMHX TPEACTABHUKIB IMPABOOXOPOHHOT CHCTEMH.

OpmHuM 13 HafOLIbII XapakTepHUX KOPYIIIIHHUX PHU3UKIB Ha eTari O3Ha-
HOMJIEHHS 3 MarepiaaMy JOCYZOBOIO pO3CIHiIyBaHHS € IPUXOBYBaHHS
pEUOBMX JIOKa3iB ab0 OKpEMHX TMPOIECYalbHUX JOKYMEHTIB, IO MICTATH
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iH(opMallifo, 31aTHY MOCTABUTH ITiJI CYMHIB OOIPYHTOBaHICTb IiI03pH, BUSBUTH
MOPYIICHHS MPaB CTOPOHH 3aXUCTY a00 BUKPHTH MPOLIECYaIbHI 3TI0B)KUBAHHSL.

Ha mpaxtuii Hepimko TparuisrOThCS CHUTYaIlii, KOJMH CIiIdi 9d MPOKYypOpH
CBIIOMO HE JTOYYarOTh OKpeMi TOKyMEHTH ab0 pedoBi TOKA3W 1O MaTepiaiB,
10 HAJIAFOTHCS U O3HAWOMIICHHS, 3QJIMIIAI0YN 1X Y BHYTPIIIHEOMY O0Iry 4m
cxoBumax. Taki aii pakTHIHO MO30aBISIOTE CTOPOHY 3aXHCTY IIpaBa Ha IIOBHUM
JIOCTYTI JIO JIOKa30BOi 0a3u.

[Noka30BUM MPUKIAIOM € pilleHHs] €BPONEHCHKOro Cyay 3 NpaB JIIOAWHU
Bin 16.02.2000 y cmpaei Rowe and Davis v. the United Kingdom
(3asBa Ne 28901/95), y sixkomy Cya HaroJiocuB, IO HENPO30pPE TPHHAHSTTS
MPOLIECYATBHUX PillIeHb 0€3 HaJIe)KHOTO CYA0BOTO KOHTPOJIO MiIPUBAE 3acaan
CIPaBEIIBOTO CYIOYMHCTBA, & BIIICYTHICTh Yy CTOPIH PEIBHOI MOMJIMBOCTI
OpaTi ydacTh y TaKuX MpOIEeaypax CTaHOBHUTH IOPYILICHHS TapaHTid CTaTTi 6
Konsentii [2].

Awnanoriuny nosuniro €CILUT BucnoBuB y crpaei Jasper v. the United
Kingdom (2000), miaTBepauBIIM, IO OOMEKEHHS HOCTYITy J0 MaTepialis, sKi
MOXXYTh MaTH ICTOTHE 3HA4eHHS JUISI 3aXHUCTy, CYNEpPEuUTh IPUHIMIIAM
3MarajbHOCTI Ta pIBHOCTI CTOpiH, rapaHTOBaHUM crarrero 6 Konsenmii [3].

Ocob6mmBo kputnaHO CyIl OIHIOE BUITAIKH, KOJIH CTOPOHA 3aXUCTY HABITH
He ToiH(OpMOBaHa PO HASBHICTH 3aCEKPEUCHIX MAaTepiaiiB i He Ma€e >KOIHUX
MpoLecyaTbHIX MEXaHi3MiB BIUTUBY Ha PIIIEHHS IIOI0 X HEJOCTYITHOCTI.

Y meBHHMX CHTyamisix ToxiOHe TIPUXOBYBaHHS Moke HaOyBaTu
KOPYIIIHHOTO XapakTepy, MPOSIBISIOYNACH Y JOMOBICHOCTIX 13 (hirypaHTamu
MPOBA/KEHHST B OOMIH Ha HEMPaBOMIPHY BUTOTY.

OTmxe, NPUXOBYBAaHHS MaTepiajliB JOCYJ0BOTO PO3CIHiTyBaHHS CIiZ Po3-
TJSITATH SIK ONMH 13 HaWOLTBII HEeOE3NMeUHWX KOPYMIIHHUX pPU3HUKIB 3aBep-
IIAJTBHOI CTajii JOCYJJOBOTO MPOBAIKEHHS, OCKUIBKA BOHO CIIOTBOPIOE TIPHH-
IIUITA 3MarajdbHOCTI Ta PIBHOCTI CTOpiH, (hOpMye yMOBH ST MaHIITYJIAIINA
JIOKa3aMu H MpOLECyalbHHUX 3JI0BXUBAHb, MIAPUBAE JOBIPY 0 MPaBOCYULI Ta
CYTEpEeUNTh yCTAICHMM MDKHAPOJHUM CTaHAapTaM 3a0€3MEeYeHHS CIpaBeUIH-
BOT'O CyJIOUMHCTBA, cpopMoBaHuM npaktuxoro €CITIL.

[HIIMM TIONIMpPEHNM TIPOSIBOM KOPYIIIHHMX PU3MKIB Ha 3aBeplIajbHIA
CTafii JOCYIOBOTO PpO3CIIAYBaHHS € CBIJJOME 3aTATYBaHHS CTPOKIB O3Ha-
HOMJIEHHSI ITiI03PIOBAHOIO Ta HOro 3aXMCHUKA 3 MarepialaMd KPUMiHAaJIEHOTO
MPOBaKEHHS a00 K, HaBIAKH, ITYYHE TIPUCKOPEHHS Ii€T TPOLeTypH.

Sk cmymHo 3ayBaxkyroTs O. I'. Illuno, H. B. I'nmuceka Ta JI. M. MockBu,
HEOCKOHATICTh KPUMIHATBHOTO TPOIECYaIBHOTO 3aKOHOJABCTBA Y TO€THAHHI
3 HAIMIPHAMH IHUCKPEHiHHUMH TIOBHOBXEHHSAMH CIITYMX 1 TPOKYPOpiB
CTBOPIOE CIPUSITIIMBI YMOBU JUIsl KOPYIIIIHHUX 3JI0BXXHMBaHb. MaHIMmyJisii
CTpPOKaMy O3HAHOMJICHHS, OOMEXEHHS OCTYIly IO MarepialliB Ul YMHCHE 1X
MPUXOBYBAHHSI MOXKYTh BHUKOPHCTOBYBATHUCS SIK IHCTPYMEHTH HETIPaBOMIPHOTO
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BIUIMBY, IIO CYTTEBO IIJPHBAE€ TapaHTii CHPaBEUIMBOTO CYyIOYMHCTBA
[4, c. 202-220].

Horomkyrouncy 13 BucHOBKamu O. I'. Illwma, H. B. T'miaCcRKOT Ta
JL.M. MockBuy, ciifi KOHCTaTyBaTH, IO Taki Il peamizyloThcs Ha MPAKTHII
IUBIXOM OOMEXEHHS 4acy Uil poOOTH 3 MaTepianamu, CKIaZaHHA He3pyJHHX
rpadikiB, 3alPOBaKEHHS KUTBKICHUX OOMEXeHb Ha 0ci0, sSIKi MOXYTh OJHO-
YacHO O3HAWOMJIFOBATUCS 3 JOKYMEHTaMH, a00 K IUISIXOM INTYYHHX 3aTPHMOK
y HajgaHHi Komid. [IpoTWNeXHMM 3a CBO€IO TNPUPOJIOI0 3JIOBXKHBAHHIM €
MPUMYCOBE MPUCKOPEHHSI TPOLIEYPH Y TIPOBAKEHHSX 3 BEIMKUMH 00CSTaMu
JIOKa3iB, KOJIM CTOPOHI 3aXMCTY ITPOIOHYETHCS y HaI3BUYAiHO CTHCII CTPOKH
BUBUUTH COTHI YM THCSYI TOMIB, IO ()aKTUYHO YHEMOXKIIMBIIOE HAJIC)KHY
OIIIHKY JJOKa30BO1 0a3H.

HebGe3meunicTp mpOro KOPYNIIHOTO PU3NKY 3yMOBJIEHA THM, IO 3aTATY-
BaHHs O3HAHOMIICHHS HAIpsIMy BIUIMBAE HA 3arajbHi CTPOKU NPUTATHEHHS 10
KpUMIHAIBHOT BiAMOBigaibpHOCTI, nependadeHi cr. 49 KK Vkpainu. Ockiabku
cr. 290 KIIK Vkpainm He o0OMeXye 4YacoBi paMKH O3HAWOMIICHHS
3 MarepiajlaMH, Ha MPaKTHI L€ JO03BOJISE CTOPOHI MPOBAJDKEHHS 3JIOBXKUBATH
NPOLIECYATbHUMH TIPaBaMH 3 METOI0 JIOCSTHEHHS CIUIMBY CTPOKIB JaBHOCTI,
1110 3PELITOIO HiBEIIOE MPHHIINIT HEBIIBOPOTHOCTI TIOKAPaHHSI.

IMokazoBum mpukiaagoM € cnpaBa Ne 991/4851/22, posrisiHyta Amens-
IIfHOIO TIaIaTol0 BuImoro aHTHKOPYMILiHHOTO Cymy: yXBajoro Bim 12 depBHA
2023 poky ocoOy Oymo 3BiTPHEHO BiI KpPUMIHAIBGHOI BiIMOBIZAIBHOCTI
3a 4. 1 cr. 366-2 KK Ykpainu y 3B’513Ky i3 3aKiHUEHHSIM CTPOKIB JIABHOCTI Ta
3aKpPHUTO KpuMiHAIBHE mpoBamkeHHs Ne 42021000000001885 [S].

TakuM 4MHOM, JaHa cIpaBa LIIOCTPYE PU3MKH, IOB’s3aHI 3 HEBPETYIHO-
BaHICTIO CTpOKiB o3HaifommenHs 3a cT. 290 KIIK Ykpainu, amke TpHUBaJicTh
1€ IPOIIETypr MOXKE CTATH (JaKTOPOM, IO MPU3BONTD JI0 3aKIHIEHHS CTPOKIB
JTABHOCTI ¥ YHEMOKJIMBJICHHS IIPUTATHEHHS J0 BiIMOBITATBHOCTI.

Omxe, ommcaHi TNPaKTHKA 3aTATYBaHHA a00 INTYYHOTO TIPHCKOPEHHS
O3HAfOMJICHHS 3 MartepiajaMHi KPHMIHAIFHOTO IPOBA/KEHHS CBIiIYaTh IPO
HAasIBHICTb KOPYIIIIHHOTO PU3KKY, IO BUIUIMBAE 3 HaJAMIPHHUX JHUCKPELIHHUX
MOBHOB&KEHb CJIAYOTO Ta MPOKypopa. Takuil pu3MK MPU3BOIHUTH JIO 3aTATY-
BaHHS CTPOKIB TPUTSATHEHHS /10 KPUMIHAIBHOI BiANOBIJAIBLHOCTI, CTBOPIOE
MOXJIMBOCTI JUIl YHMKHEHHS TOKapaHHS Ta IIJIpPUBA€ TPUHIMI HOro
HEBiZJBOPOTHOCTI.

3aKpUTTd KPUMIHAIBHOTO TIPOBA/UKEHHS € OJHIEI0 3 OCHOBHHX (hopm
3aBepIICHHS JOCYIOBOTO PO3CIigyBaHHs, mepenbdadenoro rmaBoro 24 KIIK
VYkpainu (cr. 283-284). 3akoH BU3HA4Ya€ BUUEPIHUIl MEpeNiK MiACTaB s
TaKoOro pilIeHHS — BIJCYTHICTh TOAii YM CKJIaay KPUMIHAIBHOTO MPaBOIIO-
PYILLICHHS, HEJOCTATHICTh JOKa3iB Uil JIOBEACHHS BHUHYBAToCTi B cydi abo
BUYEPIIAHHS MOXKIIMBOCTEH X OTPHMATH, TOILIO.
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BogHowac came Ha IbOMy eTalli BHHUKAE HEOE3MEUHMI KOpYIIIiHHUNA
PHM3UK, TIOB’SI3aHUH 13 HAIMIPHUMH JIUCKPELIHHUMHM ITOBHOB2)XCHHAMH
CITiTuoro, ni3HaBaya, MPOKypopa Ta CyJUll 3aKpHBaTH MPOBAIKEHHS 3a CT. 284
KIIK Vkpaimu. Moro cyTHiCT momsrae y MOMUIMBOCTI BHKOPHCTAHHS IIMX
MOBHOBAXEHh HE 3 METOI0 peai3amii MPHHIMIIB 3aKOHHOCTI # OOIpyHTO-
BaHOCTI, a K 3ac00y YHUKHEHH! (pirypaHTaMy KpUMiHAJIBHOI BiIIOBIJaIbHOCTI
B 0OMiH Ha HEMIPaBOMIpHY BHTOTY.

Takuii pu3MK NpOSBISIETBCS y pi3HUX (opMmax: Big Oe3nocepeaHbOro
3aKpUTTS [POBa/PKEHHsI O3 3aKOHHUX ITiJICTaB JIO CBIZIOMOTO CTBOPEHHSI YMOB
JUIsL HOTO 3aKpUTTS 4epe3 3aTsATyBaHHs 31 30MpaHHAM JOKa3iB, HEBHUKOHAHHS
HEOOXITHUX CITInX (PO3IIYKOBHX) Iii, YMFCHE 3HHUIICHHS PEUOBHX JOKA3iB
a0o0 IrHOpYBaHHs OOIPYHTOBAHWX KJIOIIOTaHb CTOPOHH 3aXUCTY. Y pe3yibTarti
BIZICYTHICTh HAJIEKHOI JOKa30BOi 0a3W INTYYHO BHUKOPHUCTOBYETHCA SIK
(hopMasibHa TICTABa UIS 3aKPUTTS CIPaBH, IO € HACIIIKOM 3JIOBKHUBAHHS
BJIQTHUMHU NTOBHOBKCHHSIMU.

Taki nii HepigKo 3IHCHIOIOTHCS 3a TIONEPEAHBOI0 JIOMOBJICHICTIO MIDK
YYaCHUKaMH IPOBa/PKEHHSI B OOMIH Ha HETIPaBOMIPHY BUTOY — SIK MaifHOBOT'O
(TpoIIOBI KOWITH, IHHOCTI, MaTepiajibHI aKTWBHM), TaK 1 HeMalHOBOTO
xapakrepy (mociyry, mpodeciiiHe CIpUsHHS, iHIII HEe3aKOHHI mpedepeHrii).
[NonibHa mpakTHka He JwIne TpaHCHOPMYe THCTHTYT 3aKPHUTTS MPOBAIDKCHHS Y
MEXaHi3M YHHKHEHHS BiINOBINATBHOCTI, a ¥ minpuBae (yHAaMEHTAIBHI
MPUHIAIN KPAMIHAIFHOTO TPOIECY — 3aKOHHOCTI, 3MarajJbHOCTI Ta PiBHOCTI
CTOpiH, HIBENIIOIOYM TPHHIMII HEBIIBOPOTHOCTI TOKapaHHA 1 MiJpHBAIOYN
JIOBIPY CYCIIJIBCTBA JIO TIPABOCY IS

binmpme ToOro, y MAesKMX BHIGJKaxX 3aKPHUTTS IPOBA/HKEHHS BHUKOPHCTO-
BYETbCSl SIK IHCTPYMEHT /Il BUBEAEHHS 3-I1iJ NPOIECYyaIbHOTO KOHTPOIIO
MarTepiagiB YM PEYOBHX JMOKAa3iB, sKi MICIA TAKOTO pIIeHHA IiIITal0Th
MOBEPHEHHIO, MIO0 CTBOPIOE JONATKOBI MOXJIMBOCTI [UIsI  KOPYIIIHHMX
3JI0BKMBaHb.

[lincymoBytoun, ciifi KOHCTaTyBaTH, IO 3aBEPIIAIBHUN €Tar JOCYIO0BOTO
PO3CITiyBaHHsS. KOHIIEHTPYE HU3KY KOPYII[IHHUX PH3UKIB, OOYMOBJICHHX SIK
HEJIONIIKaM1 3aKOHOJIaBYOT0 PETYIIIOBAaHHS, TaK 1 HaJMIPHUMHU JHUCKPELIHHUMHU
MOBHOB&KEHHSMHU CJIYOTO, [i3HaBada, MPOKypopa Ta cydy. BoHu mnposiB-
JSIIOTECST Yy TPUXOBYBaHHI ~ MarepiajiB  KpUMIHAIBHOTO — IPOBaPKEHHS,
HETPO30pOCTi MOCTYITy N0 JOKa3iB, MITYIHOMY 3aTATYBaHHI a00 MPHCKOPEHHI
MPOLIEAypH O3HAHOMIICHHS, @ TaKOXK y BHKOPHCTAHHI HMOBHOB&XXEHb IIOJ0
3aKpPHUTTS TIPOBA/KEHHS SK IHCTPYMEHTY YHHKHEHHS KPHUMiHAJIBHOI BiIOBI-
JATBHOCTI. Taka MpaKTHKa IMAPHBAE MPHHIMI HEBiIBOPOTHOCTI MOKapaHHS Ta
(yHIaMeHTanbHI  3acaiy KPUMIHAJIBHOTO TPOIECY, 30KpeMa 3aKOHHICTh,
3MarajbHiCTh 1 PIBHICTH CTOPIH.

MiHiMi3allis BUSIBIEHUX PU3HKIB MOTPeOye KOMIUIEKCHUX 3aXOJIiB, CIIPSIMO-
BaHMX Ha YCYHEHHS NPOTAJIMH 3aKOHO/ABCTBA I 3aNpOBa/PKEHHS IIEBUX
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MEXaHi3MIiB KOHTpPOJIIO. 30KpeMa, JIOLIBHAM € BCTAHOBJICHHS MPOIIECYaIbHUX
rapantii y KIIK VYkpaiam mono MiHIMaJgbHHX CTPOKIB O3HAHOMIICHHSA 3
MarepiajgamMu 3aJIeKHO Bif iX 00csTy, 000B’13K0BO1 CYIOBOT MIEPEBIPKU TIOBHOTH
iX pPO3KPHTTA, a TaKoXK IM(POBIaIlis JOKA30BOrO O0Iry dYepe3 CTBOPEHHS
€IMHOTO €JIEKTPOHHOTO PEECTPY PEUOBHX JOKa3iB 1 aBTOMATH30BAHOTO OOIIKY
gacy o3HaHOMIIeHHsS CTOpiH. J[oaTKoBOrO 3HaueHHs HaOyBae IMIDIEMEHTAIlS
npaktuku €CIT (pimenns y cripaBax Rowe and Davis v. the United Kingdom
ta Jasper v. the United Kingdom), sika Bumarae yHidikauii miaxomiB 1o
OOMEKEHHsI JOCTYNly 1O MaTepialiB Ta TapaHTyBaHHS IIOiH(QOPMOBAHOCTI
CTOPOHH 3aXHCTY PO ICHyBaHHsI 3aCEKPEUCHUX JOKa3iB.
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111010 NEPEJIKY MI?)KHAPOJJHUX
HOPMATHUBHO-TIPABOBUX AKTIB, 1110 PET'YJIIOIOTH
MOJIOKEHHS 11010 3AXUCTY HUBLIbHUX OCIB
TA OB'E€KTIB IIJ] YAC 3BPOITHUX KOH®JIIKTIB

BbopoBuk A. B.

O0OKMOp PUOUHHUX HAYK, NPoghecop, BIOMIHHUK oceimu YKpaiuu,
siye-npesudenm 3 Haykogoi pobomu,
Hayxoso-0ocnionuii incmumym nyoniunoeo npasa
M. Kuis, Yrpaina

HepeBsinko H. 3.
dokmop pinocoii 6 2anysi npasa, 0oyenm,
arkademix Akademii aOMIHICMPAMuUEHO-NPABOBUX HAYK,
O0eKaH IpUOUYHO20 PaxKyibmeny,
Midchapoonuil eKOHOMIKO-2yMaHIMmapHul yHieepcumem
imeni akademika Cmenana [lem sHuyka
M. Piene, Ykpaina

[lin gac pociiickko-yKpaiHChKOI BiHE B YKpaiHi BigOyBaeThCs 3HAYHE
PYHHYBaHHS! BUPOOHHYOTO KarliTaly Ta iHPpacTpyKTYpH, HETAaTUBHUI BIUIUB Ha
ii eKOHOMIYHHMIT PO3BUTOK.

3a aHUMH eKCHepTiB cyMa MpsMUX 30HMTKIB 3aBIaHMX 1H(PPACTPyKTypi
VYkpainu depe3 BiliHy ctaHOM Ha cideHb 2024 poky ckianae Maibke 155 mupa.
JonapiB (B MaHy CyMy TAakKOXX BKJIIOUCHHS 30WTKH 3aBIAHUX YKpaiHi
B pe3ynbTaTi minpuBy Kaxosceskoi I'EC pociiiceknmu BiticekoBumu 06.06.2023).
Jlo ¢opMyBaHHS TIPOEKTY «pOCisS 3alUIATUTB» TAaKOXK JONYYArOThCS Taki
oprasizarii, Ik BoJoHTepH 3 L[eHTpy eKOHOMIUHOI CTpaTerii, AHTHKOPYIIIiii-
Horo mraly, Dragon Capital, InctuTyTy aHamitTuku Ta anBokarii, [Ipo-
3oppo.Ilpoxaxi, Tpancnepenci Inrepuemnn Ykpaina, Prozorro, Ykpaincbkoi
pamu TtoproBux 1eHtpiB, CoST Ukraine, TVIS Ukraine, Culver Aviation,
Bxkypci Arpo, Acottiarist puteitiepis Ykpainu, LieHtp po3BuTKy iHHOBaLi# [1].

CrpykTypy 3aBOaHUX 30WTKIB CKIAmaroTh: 58,9 Mipnm momapiB 30HUTKIB
JKUTIIOBOMY (DOHITY, 30KpeMa TIOIIKOIKEHO Ta 3pyiHoBaHO 250 000 OymiBels,
3 mHuX 222 000 mpuBatHmx OymmHKiB, 27000 GaraToKBapTUpHHX OYIWHKIB
Ta 526 rypTOXuTKiB. HailOimpmmoi mkomu S>KUTIOBOMY (DOHAY 3aBIAHO
B KuiBcekiit JloHenpkiii Jlyrancekiii UepHiriBebkii XapkiBcbkii Ta Xep-
COHCBKUX 00JacTsX; iH(ppacTpykTypHi 30uTkM 36,8 MIIpA. moiapiB, 3 HUX:
13,1 mapn. monapiB 30HMTKIB 3aBJaHO ITPOMHECIIOBOCTI Ta IiJIIPUEMCTBAM,
30KpeMa OyJIO TIONIKO/PKEHO a00 3pYyHHOBaHO 78 MalMX, Cepe/IHIX Ta BEIHMKUX

19



NPUBaTHUX MIIPUEMCTB Ta 348 nepskaBHHUX MiJNPUEMCTB; 9 MIpa moiapiB
30MTKIB 3aBIaHO IH(pPACTPyKTypi eHepreTWuHoi Taimysi; 8,7 Mipa moiapiB
30HUTKIB 3aBIAaHO arpoINPOMHCIOBOMY KOMIUICKCY; 4,5 MIH JoNapiB 30UTKiB
3aBaHO cdepi >KUTIOBO-KOMYHAIBHOTO ToOCmofapcTsa; 3,1 mipa. nonapis
30UTKIB chepi OXOpPOHM 3IOPOB’S, 3arajqoM 30MTKIB 3a3Ham 4 497 3axmaniB
comianbHOI cepr, OXOPOH 3/I0pPOB’sl Ta OCBITH [2]. 3aramom, OyJo 3aXOInIeHo,
3pyiHOBaHO a0 MOIIKO/KEHO 16 THC. OIUHHIL KOMYHAJIBHOTO TPAHCIIOPTY,
160 Tumc. cimprocnrexHiky, 3,8 THC. 3akmamiB ocBiTH, 1,8 THC. 3aKimamiB
KyJbTypH, 426 nikapens, 50 LIHAITiB, 348 peiriiiHux ycTaHoB, 48 colliabHUX
neHtpiB, 31 toproBuit nentp, 580 aaMiHOYAIBIL NIEpXKABHOTO Ta MICLIEBOTO
ympaBmiHas [1].

SxuMu K MDKHApOJHUMH HOPMAaTHBHO-TIPABOBUMH aKTaMH PETYIIOIOTHCS
TIOJIO’KEHHSI IIOJI0 3aXHCTy IMBUIBHUX 0ci0 Ta 00'extiB? Ilepmm 3a Bce BOHHU
3a3HaueHi y YerBeptii JKeHeBChKifl KOHBEHIII TPO 3aXHCT IUBLTHHOTO
HacenieHHs min 4ac BiHu Bix 12.08.1949 Tta [lomaTKoBHX MPOTOKOJAX [0
JKeneBcbkux konBeHuiit Bin 12.08.1949 [3], mo crocyroThCsi 3aXUCTY KEpTB
MiKHapoaHHX 30poinux koH(uikTiB (ITporokon I) Bix 08.06.1977 p. Ta >xepTB
HeMbkHapogHuX 30poitnux koH(utikTiB (ITpotokon II) Bix 08.06.1977, T'aa3pka
KOHBEHIIISI TIPO 3aXUCT KYJIBTYPHUX IIIHHOCTEH Y pa3i 30pOHHOT0 KOH(IIKTY Bij
14.09.1954, 3BuuaeBi HOpMu MITI, siki hopMyrOThCS BHACHIZOK JEp>KaBHOI
MPaKTUKHU Ta opinio juris (IEpeKOHaHHS Jep)KaB Yy FOPHIMYHIN 00O0B'SI3KOBOCTI
MEBHOI TPAKTHKH), TAKOX BIAITPalOTh BAIIMBY PONb Y 3aXHCTI IMBUTBHUX
00'eKTiB B X0/1i 30pOHHNX KOH(ITIIKTIB.

Kpim Toro, okpemi Mi>KHapOJIHi IOTOBOPY MOXKYTh MICTUTH TOJIOKEHHS, 1[0
OIIOCEPENIKOBAHO CTOCYIOTBCSI 3aXHCTy IEBHOI I1H(PACTPYKTYpH, 30KpeMa,
KOHBEHIIIT y cepi eKoJIOriaHOrOo 1pasa, SIKi MO>KYTh MaTH 3HaYEHHS IPH OLIiHIII
HACTIAKIB pyWHYBaHHS MPOMICIOBUX O0'€KTiB (Hampukian, KoHBeHIs mpo
3a00pOHY BIIICBKOBOTO a00 Oyab-IKOTO BOPOXKOTO BHKOPHCTAHHS 3aco0iB
BIUIMBY Ha TpupoxHe cepemosumie) [5, c¢.197]. Tak, YerBepra JKeneBcbka
KOHBCHIIiSI BCTAaHOBJIOE 3arallbHUN PEXHUM 3aXHCTy LUBUIBHUX 00’ €KTIB
(cT. 52 «1MBLIBHI 00'€EKTH HE MOBHUHHI OyTH 00'€KTOM Harmamy abo perpecatiii.
[uBibHIME 00'€KTaMHU € BCi Ti 00'€KTH, SIKi HE € BOEHHUMH 00'ekTaMmy» [4]).

Hopmu MITI Bu3Ha4aroTh KaTteropii 00’€KTIB, SIKi BiTHOCATH JIO MUBLUIBHUX
00’€KTIB — HE BOEHHI 00’€KTH, ICTOPUYHI TMaM'ITKH, TBOPU MUCTEITBA, MiCIIs
BIATIPaBIICHHS KYJIBTIB, SIKi € KYJIBTYPHOIO a00 JyXOBHOIO CIIa IIIHOIO0 HAPOIIB,
00'exTH, HEOOXIHI TS BIDKUBAHHS [IUBUTEHOTO HACETICHHS («3aIacy MpOIyKTiB
XapdyBaHH, CUTbCHKOTOCTIONAPCHKI palioHH, IO BHPOOISIOTH TPOIOBOIIBCTBO,
mociBy, XymoOy, crmopyan Uil 3a0e3ledeHHs MHUTHOI BOIOK0 i 3amach
OCTaHHBOI, @ TAKOXK IPUTAIlifiHI CHOPYIH CICHIaJbHO 3 METOI HE JOIMYCTUTH
BUKOPUCTAHHS iX I[MBUILHAM HACEJICHHSM a00 CYNPOTHBHOIO CTOPOHOKO SIK
3aco0y IMiATpUMaHHs iCHyBaHHs [4]), KpUTHYHA iHPPaCTPYKTypa (€HepreTHYHI
00'eKTH, TPAHCIIOPTHI BY3/I1, KOMYHIKaIliiHi CHCTEMH).
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11[010 IOPUIUYHOIO MOHSATTS B3AEMO/II MEJIA
3 OPTAHAMM JIEP’KABHOI BJIAJHA

Boporuk JI. A.

Kanouoam nedazociunux Hayx, Ooyeum,
akademix Akademii aOMIHICMPAMuUeHO-NPABOBUX HAYK,
ynen-kopecnondenm MixcHapoonoi kadpogoi akademii,

ooyenm Kagpeopu KpUMIHATbHO-NPABOGUX
ma aOMIHICIMPAMUHO-NPABOBUX OUCYUNTIH,
Midichapoonuil eKOHOMIKO-2yMaHimapHull yHieepcumem
imeni akaoemika Cmenana Jlem anuyxa
M. Piene, Ykpaina

[Mpobnemarnka B3aeMoIii Melia 3 OpraHaMu JIepyKaBHOI BJaJIi HE € HOBOIO,
OCKUTBKM BOHA BHHHKIJIA OJHOYACHO 3 (hOPMYBAaHHSIM Cy4YaCHHX IHCTHTYTIiB
JICPXKaBHOCTI Ta MacOBHX KOMYHIKalliil. 3 MOMEHTY MHOSIBU JIpyKOBaHOI IPECcH
y XVII-XVIII cTomiTrsx i craHOBIEHHS Nepmmx (Gopm myOivHoi BIaay Meia
MOYaIM BUKOHYBATH POJIb TIOCEPEIHIKA MK CYCIUIBCTBOM 1 JiepkaBoto. BoHu
CTaMW IHCTpyMEHTOM He Jmie iHQOPMYBaHHS TPOMAIfH, a W KOHTPOIIO
3a BJAIOI0, MIO 3aKOHOMIPHO MOPOIIJIO HOTPe0y y BCTAHOBIICHHI IEBHHX
npaBuiI, GopM 1 MexX wi€i B3aemomil. Y pi3Hi iCTOPHUYHI TEPioAN BiIHOCUHU
MDK JKypPHATICTHKOIO Ta JEPIKaBO0 KOJMBAIMCS Bij CHIBIpaIll i MapTHEPCTBa
JI0O KOH(UIIKTY Ta MPOTHCTOSHHS, IO 3aJICXKaJI0 Bill PIBHS JEMOKPATHYHOCTI
TIOJIITUYHOTO PEXHUMY, CTYINEHs CBOOOAM CJIOBA Ta 3pLIOCTI TPOMASHCHKOTO
CYCITUTBECTBA.

Llo »x crocyeTbcs mpaBa, TO B JAHOMY KOHTEKCTI MOHATTSA B3a€MOJi,
MepeBaXKHO, JOCTIDKYETHCS B paMKaxX JISUTBHOCTI Pi3HMX CyO’€KTiB, K CTOPIiH
MPaBOBITHOCHH. ABTOPCHKHI KOJEKTHB aBTOPiB MoHOrpadii «B3aemonis mpu
PO3CITiyBaHHI EKOHOMIUHMX 3JIOYMHIB» IPONOHYE BHIULITH TIyMayuTH
TIOHSATTS. B3a€EMOJII Y BY3bKOMY Ta LIMPOKOMY po3yMiHHI. Tak, y By3bKOMY
PO3YMiHHI B3a€MOJIisl MiJl Yac BHSBICHHS, PO3CIIAYBaHHS Ta IONEPEIDKEHHS
37I0YMHIB TIOBUHHA DO3IJIAAATUCS SIK CYMICHAa [IISUTBHICTB CIICIiali30BaHNX
Cy0’€KTiB, UI1 SKHX € XapaKTePHUM BUKOHAHHS ONHWX 1 THX JXE 3aBIaHb,
are 3 BUKOPUCTAHHAM Pi3HHX 3ac00iB i MeToaiB. [IpudoMy 1o criemianizoBaHuX
Ccy0’eKTiB, Ha JyMKy BYEHHX, MalOTh OyTH BiJHECEHI HacaMmepen CIIimdi
W OIepaTMBHO-PO3IIYKOBI MiAPO3IIIA MPAaBOOXOPOHHUX OpraHiB, M SIKHAX
BUSIBJICHHSI, DO3CNIJyBaHHS Ta TOMEPEDKCHHS 3JI0YMHIB € TOJOBHHM
3aBlaHHAM. Y IOMPOKOMY JK PO3YMIHHI B3a€MOZIs il Yac BUSBJICHHS,
PO3CITiTyBaHHS Ta TONEPEIKCHHS 3JIOYHMHIB — 1€ CYMiCHA JMIsSUTBHICTH IPaBO-
OXOPOHHHX OPTaHIB i HECIIeHiai30BaHUX Cy0 €KTIB, Jie 0 OCTAHHIX HaIeKaTbh
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JICpXKaBHI Ta HEIEpKaBHI CTPYKTYpH, Il SIKMX OOpoTh0a 31 3IIOYMHHICTIO
HE € OCHOBHMM 3aBnmaHHsM [1, c. 20-21]. AHamni3ylouM MisUIBHICTH IPaBoO-
OXOpoHHHX opraHiB M.M. buprey mifimoB 10 BHUCHOBKY, IO B3a€EMOIIS —
[le MDKTady3eBi BiIHOCHHW, 3arajbHU MPUHIUI isUTEHOCTI P KaBHUX
oprafiB. Y pe3ynbTaTi B3a€MOJil YTBOPIOETHCS HOBA SAKICTh, HOBA €IHICTB,
CIUIaB, IO BHPAKAETHCS B KOMIDIEKCHOCTI BHKOHAHHI AEPKaBHHUX (DYHKIIiH.
[MoromkeHa IisUTGHICTH PI3HOTHUIHUX OpPraHiB y CHUIBHIA Juisi HUX cdepi
OymyeThesl Ha 3acajiax MapuTeTy, PIBHONPABHOIO MapTHepcTBa. Skuii-HeOynb
KEpIBHUH TOH 1 CTHJIb TYT HETPHITYCTHMI, )KOJJHA 3 HEeIANOPSIIKOBAHUX CTOPiH
Yy BIHOCHHaX B3a€MOAii HE HaJJIeHa IOBHOB&XEHHSIMH IOCTIHHOTO
opraizaropa y3rokeHoi AismbHOCTI. CITiBpOOITHHITBO TYyT 3HIHCHIOETHCS
3a MPOBITHOI POJIi TO OTHOTO, TO IHIOTO OpraHy, sIKH TPOSBILIE iHIIATUBY
B TIOCTAaHOBIII INUTaHb, BHUPIMICHHS SKUX IMOTpeOye CHUTPHUX 00’ €IHAHNX
3ycwib. To0TO, B3aEMOJis — I YHIBEpCAIBHHWN METOM, SKHHA HTO3BOJISE
MaKCHMaJbHO BHMKOPUCTOBYBAaTH ()YHKIIOHAIBHI MOMJIMBOCTI 1 mepeBaru
PI3HHX Cy0’€KTIB, IOEHYBATH iX 3yCHIUIS 1 loMaraTucst 30UIbIIeHHsT epeKTy Yy
BUKOHAHHI QYHKIIH nepkasu [2, ¢. 23]. P.I. [TaHunmmH BKasye, M0 B3aEMOJIis
OpraHiB MICIIEBOTO CAMOBDS[yBaHHS Ta MICLEBUX OpraHiB JAep)KaBHOI
BUKOHABUYOI BIaJM — L€ OCOONMBHH BHI YIPaBIIHCHKHX MPaBOBITHOCHH,
y SKi BIATOBIMHI OpraHW BCTYIAIOTH 3 METOI peai3allii CIUTPHHUX MUTeH
i 3aBmaHb y cdepi MyHIIUIIATBHOTO VYIPABIiHHA Ha 3acajax pPiBHOCTI
1 ONITHMAJIBHOTO CITIBBiZHOIIIEHHS IHTEPECIB 1 SIKi BUPAKAIOTHCS Y KOOPIUHAIIIi
Ta Y3rO[DKEHHI il YYACHHMKIB IMX BiJHOCHH, a TAKOXX MOEIHAHHI pecypcis [3].
B.B. Byxapes minm B3aemofiero cy0’€KTiB 3a0e3nedeHHs KiOepOesmeku Citij
pO3yMiTH iX CIIUIBHY B3a€MOY3TO/DKEHY MisSUIBHICTb, SIKa CIIPSMOBaHa Ha
JIOCSTHEHHSI €IMHOI MeTH — 3a0e3NeueHHs HaJe)KHOTO CTaHy KiOepHeTWYHOL
Oesmekn B YkpaiHi. [lo XapakTepHHX O3HaK Takoi B3aeMojil HEOOXiTHO
BimHecTH: 1) €MHY METY CIUTBHOI MisSUTBHOCTI; 2) HasBHICT ABOX abo0 OuibIIe
cy0’ekTiB; 3) 0OOB’SI3KOBHM € 3aKOHOJABUE MIATPYHTS ISUIBHOCTI; 4) WiTKO
BU3HAYCHUI  aIMiHICTPATUBHO-TIDABOBHI  CTaryc KOXHOTO  CYO’€KTa;
5) y3ro/pKeHICTh 3aXO0/iB MO0 LT, MiCIId, Yacy, MeToiB. [TutaHHio B3aemMomil
y chepi 3a0e3nedyeHHs KiOepOe3neKku MPUALIAEThCS 0COOIMBA YBary, OCKUIBKH
1 HayKOBIl, 1 3aKOHOJABElb YCBIIOMJIIOIOTH, IO 0€3 B3aeMOMil JOCSTHEHHS
KIHIIEBOTO pe3yJIbTaTy y 1t chepi mpocto HeMoxxiuse [4].

Tox, NpOBEACHUI aHAI3 Ja€ 3MOTY AINTH JO BHCHOBKY, IO B3a€MOJIs
Cy0’eKTiB TyOTIYHOI aJAMIHICTpAIli 3 Meia-opraHizarisMi Ta MKHAPOTHHMH
THCTUTYIISIMU — 1Ie CHCTEMHUH, IIJIECHIPSIMOBAaHHI Ta BPEryIbOBaHUI HOPMaMH
YHHHOTO 3aKOHOJABCTBa Mporiec oOMiHy iH(opmarliero, pecypcaMu Ta KOMy-
HIKAIIfHUMHY  IHIIATHBAMH MDK JOCTI/DKYBAaHUMH Cy0’€KTaMH 3 METOIO
3a0e3MeueHHs] BIIKPUTOCTI YIPaBJIiHHS, IMIIBHUINEHHS JOBIPU IO IHCTUTYTIB
BJIQJIM, CTIPHSHHS peati3alii ImyOsiyHOI MOMITHKM Ta iHTerpanii y riodanb-
HUH yIpaBiiHCBKMKA mpoctip. Taka B3aemomis BinOyBaeTbcss Ha 3acajax
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MapTHEPCTBA, TIPO30POCTI, B3AEMHOI  BUIMIOBINAIBHOCTI ¥ OTpUMaHHS
MDKHapO/IHUX CTaHapTiB KOMYHIKaIlii Ta yrpaBiiHHL.
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ITPOBJIEMHI HUTAHHA TEHJIEPHOI PIBHOCTI HA PUHKY
IMTPAII B YKPAIHI IIIJT YAC BOEHHOI'O CTAHY

Bypma L. IL.
KaHouoam 1opuoudHux Hayx,
BUKOHYBaY 0008 ’A3Ki6 3a8i0ysaua Kaghedpu YuinbHO-NPABOBUX OUCYUNILIH,
Midichapoonuil ekOHOMIKO-2yMaHimapHuu yHieepcumem
imeni akademixa Cmenana [em anyyka
M. Pisne, Ykpaina

HesBakatoun Ha HasiBHI 3aKOHO/IABYI TapaHTii, peastii puHKY Tpati YKpaiHu
CBiTYaTh MPO iICHYBaHHS TCHACPHOI AUCKPUMIHAINT Ha Pi3HHUX eTarax TPYIOBUX
BimHOCHH. JIpicKpuMiHamis 32 O3HAKOK CTATi MpH HalMi HA PoOOTY, B XOmi
Kap’€pHOTO 3POCTAaHHS Ta Yy NOBCAKICHHMX yMOBaX Tpali 3aJIHIIA€THCS
cepifo3Hor0 TpobneMoro. BoHa Moxe TPOSBISTHCA SIK  BIAKPHUTO, Tak
1y 3aByabOBaHHX opMax.

[Mpy npumiiHATTI Ha POOOTY THIOBI MPOSBU — Lie HEOOIPYHTOBAHI BiJIMOBU
JKIHKaM a00 dOJIOBIKAM Ha TMIEBHI TOCAIM, TCHICPHI CTEPEOTHIH MO0
«UOJIOBIYMX» Ta <(OKIHOUMX» Tpodeciii, a TakokK MPUXOBAHI YIEPEIKCHHS
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poOOTONABIIB 10710, HANPHKIAA, MOJOAUX KIHOK JITOPOIHOrO BiKy. Xoua
npsiMe 3a3Ha4YeHHsI CTaTi y BaKaHCISIX 3a00POHEHO, JIOCIIPKEHHS BKa3ylOTh, 110
ne-(hakTo poOOTONABII HEPIAKO BiIAIOTH TEpeBary KaHAWAATaM IICBHOI CTaTi
Ha OCHOBI CTEPEOTHIIB (HATIPHKIIAM, YOJOBIKIB BBKAIOTH «HAMIMHIIIMMID Ha
KEpIBHHUX UM TEXHIYHHX TTOCAax, a )KIHOK — «OUIBII BiAIIOBITHUMID IS POJICH
CeKpeTapiB, BHXOBATeJiB TOIIO). BepTukampHA cerperamis PpHHKY Mpari
NPOSIBIISIETBCSL Y (DeHOMEHI «CKIISHOI  CTed» — HeBUOMMOro Oap’epy,
1110 00MEXKye MPOCYBaHH:I )KIHOK Ha BUILII ITOCAJIH, TIOTPH 1X KBasmiikartito [2].

Y GaraTbOoX CEKTOpax >KIHKM KOHIIEHTPYIOTBCS Ha HIDKYMX IIAOJSIX
iepapxii, TOAlI SK KepiBHI MO3MWLII 3alHATI NEepeBa)XHO 4YOJIOBiKaMH. 3a
odiriifHIMU TaHUMH, JHmie Onmm3pko 29% KepiBHUMX mocan B YkpaiHi o0iii-
MaroTh JXiHKH (cTaHoM Ha 2021 p.), 0 X04 i BINMOBimae cepeaHbOCBITOBOMY
MOKA3HUKY, TpOoTe Aajieke Bim maputeTy [1]. Y IOBOEHHHMX yMOBaxX CHOCTe-
pirajace JUCTIPOIIOPIIIOHATBHAN PO3MOLT MK JKIHKaMH Ta YOJIOBIKaMH, Ta ixX
pearizalielo Ha KepiBHHX Iocajgax y cdepi rocroJaploBaHHs, Je JIWIIe
36% cy0’exTiB rocronaproBaHHs craHoM Ha 2021 p. O4OFOBAIHN YKIHKH.

[ouarok MOBHOMACIITAOHOTO BTOPTHEHHS POCii Ha TEPHUTOPII0 YKpaiHu
TIPH3BIB JI0 3pocTaHHs piBHs 06e3po0biTTs. CTaHoM Ha KiHenb oepesnst 2022 poky
OLIBIIICTE HACeNeHHS YKpaiHW BTpaTW poOOTy, ab0 3a3HaM 3HIKCHHS
omwrary npaui. Jlmme 45 % npomoBXKyBamM NpaIfoBaTd B MEXax YMOB,
IO ICHYBaJM VISl HUX JI0 OBHOMACIUTaOHOTO BTOprHEHHs. IloyaTok IOBHO-
MAacIITabHOTO BTOPTHEHHS XapaKTepPH3yBaBCS KPIM TOTO 3MIHOIO YMOB TIpAIi.
3azyst 3a0e3neueHHs Oe3MeKy HaceeH s Oy c(hOopMOBaHI PeKOMEHAIIIT 111010
nepexofy Ha AMCTaHIiNHHy ¢opMy mpami Ta Hap4yaHHS. [lpu 1poMy i
2% ocid i3 THX, XTO CTaB 0e3pOOITHIM Ha IT0YaTKy HOBHOMAcIITaOHOTO
BTOPTHEHHSI, 3MOTJIM 3HATH HOBY poOOTY. 3ais 30epekeHHs] pOOOUYHX MICIb
YacTHHa pOOOTOIABIIB 3aCTOCOBYBalla TaKi METOIM, SK CKOPOYCHHS OILIATH
TIparti, 10 TOCTYIIOBO 00yJI0 BiTHOBIIEHO Ha modatky 2023 poky.

Kpim Toro Ha piBHI OIIaTé mpaii MO3HAYMBCA PiBeHb iHGIIALIL, MO Ha
MOYaTKy MOBHOMACIITAOHOTO BTOPTHEHHs cKiaB Oumbiune, HDK 20%. BinHOB-
JICHHS pOOOYMX MICIb B YKpaiHi TakoX HE MOXE OyTH OXapaKTepHU30BaHO
SK pIBHOMIpHE: y HaWOUIbII HeOe3MeuHHX 3axiJHUX o0yacTsX YKpalHH Taki
NpOIIeCH BH3HAYaIUCS SIK OUIbII eEeKTHBHI, TOMI SIK LEHTPaIbHI PETiOHH,
MBJIGHHI Ta IIBHIYHI TEPUTOpIl XapaKTepHU3yBaJWCh BIATOKOM JIIOCHKUX
pecypciB, CKOPOUYCHHSI BUPOOHHIITBA TOLIIO.

Jlitepatypa
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MPOBJEMM B PEAJIIBAILIII ITPAB JIFOJEM 3 IHBAJIIJTHICTIO
3A CTATTEIO 11 KOHBEHIIII OOH ITPO ITPABA OCIB
3 IHBAJIIJHICTIO

Bapryask O.T.
doxkmop inocoii, ooyenm,
ooyenm Kapeopu 0epiHcagHO-nPABOGUX OUCYUNILIH,
€sponeiicokuil yHigepcumem
M. Kuis, Ykpaina

Bigmosigao mo crarti 11 «Curyanii pu3uKy Ta Haa3BUYalHI TyMaHITapHI
curyarii» Konsenriii OOH mpo mpasa ocib 3 iHBamiaHicTIO YKpaiHa NOBHHHA
BXKHMBAaTH BCIX HEOOXIIHUX 3aXO[IB /i1 3a0C3MEUCHHS 3aXUCTY i Oe3meKu ocid
3 IHBJIAHICTIO y CHUTyalisiX PHU3UKY, 30KpeMa B 30pOiHHMX KOH(QUIIKTax,
Ha[3BIYAHIAX TYMaHITAPHUX CUTYAIIisX Ta i Yac CTHXiHHMX JHX [2].

OpmHak peaiizallis YKpaiHCBKOIO JICP)KaBOIO BIIMOBITHUX 3000B’s13aHb
YCKIIaJJHEHa BEMKOIO KUTHKICTIO HETATHBHUX YMHHUKIB. BOHM € mye BimayT-
HHMH, OCOOJMBO B CYy4acHUK YMOBAX, KOJIM BOEHHI Jii CYTTEBO YCKIIATHIOKOTh,
a 9acTo 1 B3araii YHEMOXKIMBIIIOIOTH IOCTYII JIFO/CH 3 1HBAJTHICTIO IO Tif-
TPUMKH B HaJI3BHYAHHNX CHTYaMisX.

IepemyciM OHIEFO 3 HAUTOCTPIMIKMX MPOOIEM B YKpaiHi B KOHTEKCTI BiftHU
Ta TYMaHITAPDHOTO pearyBaHHs € BIICYTHICTh aKTyallbHOI, JETaJbHOI,
Jie3arperoBaHoi CTaTHCTUKH CTOCOBHO 0ci0 3 iHBasiaHicTI0. Hemae noctoBipHuX
JIaHUX IIPO YMCEIIBHICTh 3aTMONMX 1 MOpaHEeHUX cepell Li€i TPy HaceJeHHs,
THX, XTO 3aJIMIIMBCA B IHCTUTYLIIHHX 3aKiajiax Ha OKYIOBAHHUX TEPHTOPIsX,
OyB JEMOPTOBAaHUH YM BHMYIICHO BHiXaB 3a KOPIOH. Lle 3HaYHO yCKIaIHIOE
(hopmyBaHHS €PEKTHBHOI JAepKaBHOI ITOJITHUKH, TYMaHITAPHOTO TUIAHYBaHHS Ta
HaJaHHS afpecHOi JomoMord. be3 TO4HOro OOMIKy HEMOXIIMBO pEajbHO
OLIHUTH MaciTal mpobisieM Ta MoTped, 0 BUHUKAIOTH YHACHTIIOK 30pOWHOrO
KOH(JIKTY, 1 HAJIS)KHO pearyBaTH Ha HHX.

Ile ommieto cepiio3HOIO TPOOIEMOIO € HEBpaxXyBaHHS IHAWBIAYaITBHUX
noTpe0d Jiroiel 3 IHBAJIITHICTIO i1 Yac IUIaHyBaHHS Ta peasizamii r'yMaHiTapHuX
3axofiB. BUTBIIICTH TaKWX MPOrpaM 30CEpPEKCHI Ha perioHaX, A€ BEIyThCs
akTHBHI OoMOBI mii, Hacammepen Ha Cxomi YkpaiHH, BOIHOYAC y TpoMaaax
HentpanpHoi Ta 3axigHOi YKpaiHW, € 30CepeHKeH0 YNMAao IepecesIeHIIB
3 {HBAJIITHICTIO, T0TIOMOTa € 0OMeXeHOI0 abo BiACYTHBOI0. Takok rymMaHiTapHi
IHILIATUBY YaCTO HE aJanToBaHi 10 crerudiky pi3HUX (opM IHBATIIHOCTI, M0
MPU3BOIMTh JI0 ITHOPYBaHHS MOTpeO MeBHUX rpym. Lle yacTkoBO mMOB’si3aHO
3 OpakoM (haxoBHX 3HaHb IPO IHBATIAHICTD CEpe MPaliBHUKIB TYMaHITapHOTO
CEKTOpY.
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Jlromu 3 iHBamifHICTIO 4YacTo mepeOyBaloTh y CTaHi KpaiHboi OimHOCTI,
1110 111e OUTBIIE MOTIPIIMIIOCS BHACIIOK BilfHH. baraTo 3 HUX BTpaTwim jukepena
JIOXOMY, JOCTYI JO Jep>KaBHOI UM ONAromiifHOi MiITPHMKH, MOXIIUBICTH
OTPUMYBATH COIiaNbHI BUIDIAaTH. KpiM TOrO, Yepe3 HU3BKHUN PiBEHb HUPPOBOI
TPaMOTHOCTI, BiZICyTHICTb JOCTYITY IO iHTEPHETY, CyJaCHUX TEXHIYHHX 3ac00iB
a00 HeoOXigHOi MOMOMOTM CTOPOHHIX OCi0, YacTWHA JFOAeH 3 IHBAJiOHICTIO
He Mae iHdopMarlil Ipo mporpaMu ryMaHitapHoi goromord. OcobIuBO rocTpo
11 TIpo0JieMa CTOITh y CUTBCHKIH MiCLIEBOCTI, Jie iH(opMaliiiHa i30J1A11is € OLTbII
BUPaXEHOIO, a TAKOXK y BUIIA/IKaxX, KOJH He Iepea0ayeHo MmepeKia )KeCTOBOO
MOBOIO YH aJIbTepHATHBHI OpMH Hosavi iHpopmarrii.

[Ipobmema mOCTyIy [0 MEAWYHHX, COIUaNbHHX, peaOlmiTarifHuX MoCIyrT
HaOyBa€ KPpUTHYIHOTO XapakTepy. JIFoau 3 iHBaNIIHICTIO B TPOMA/IaX CTUKAFOTh-
cs1 3 6e3niudro Gap’epiB: 3pyHHOBaHI JOPOTH, BIICYTHICTh TPAHCIIOPTY, HECTada
npodineHUX (PaxiBIliB, HEAOCTYIHICTH OyniBenb i obmamHaHHA. {1 GaraTtpox
JIOCTYII IO HEOOXiMHUX TIOCIYT CTaB a0 Iy)Xe YCKIaIHEHHM, abo i y3arani
HEMOXUIMBUM. J[0JJATKOBO CHUTYyallil0 YCKIAJAHIOE Te, 10 YHMAaJIO YCTaHOB,
SIKi HaJIaBaJIM 11i TOCITYTH, OyJIM 3pyHHOBaHI UM IepeMillieHi BHACITITOK OOHOBHX
TTiH.

Jiti 3 iHBANIIHICTIO € OCOONMBO BPA3JIMBOIO KATETOPIEI0, OCKUTBKU depe3
BilfHy 3HaYHA YaCTWHA 3 HUX BTPATHIa MOXIIMBICTh HaBUaTHCA. BincyTHiCTH
VKPUTTIB y MIKOJAX, HU3BKWH piBeHb (DI3UMYHOI JOCTYITHOCTI 3aKiamiB Ta
TPaHCHOPTY, & TaKO)K HEAJaNTOBaHICTh MUCTAHIIHHOTO HAaBYaHHSA 10 TOTPed
JmiTell 3 IHBANAHICTIO (DaKTHYHO BHKIOYAE iX 13 OCBITHBOIO TIPOIIECY.
e cTBOpIOE PH3KK JOBrOCTPOKOBOI 130JIAIIIT Ta COLIATBHOTO BIMTYKESHHS LILTOT
TeHepartii aiTeil.

Hoctym 10 ®uTia /It 0cid 3 IHBaIITHICTIO, 0COOINBO BHYTPIIIHBO MEpEMi-
IICHHUX, € [I¢ OJHAM KPUTHYHHM BHKIHKOM. Bpak JIOCTYIMHOro THMYacoBOTO
JKHUTIIA, HEBPaXyBaHHA MOTPeO 3 MOOLTHHICTIO TIPH PO3MIIIEHHI Y TYPTOKUTKAX,
BIZICYTHICTh TAaHIYCiB, MiJHOMHUKIB, CHEHiaJbHOrO OONAJHAHHA YCKIAJHIOE
iHTerpario B HOBe cepefoBumie. Lle gacTo 3Mymrye Joied 3 iHBaJiJHICTIO
3aUIIATHCS Y HENPUIATHUX YMOBaX a0o i y3araii B 30HI HEOE3IEKH.

Husbkuii piBeHb 00i3HAHOCTI TyMaHITapHUX OpraHi3alii mpo pi3Hi ¢popmu
IHBJTITHOCTI Ta MOTpeOH JIFo/iel 3 TOPYIICHHAMH CIIYXY, 30pY, IICHXOCOLalIb-
HUMH YH IHTEJIEKTYyaIbHUMH OCOOJIMBOCTSIMH IPH3BOAWTE JI0 TOTO, IIO HABITh
JoOpe opraHi3oBaHi MPOrpaMu JOTIOMOTH HE OXOILTIOIOTE YCiX MOTPeOyIOUHX.

Sk chpaBeUTMBO HATOJIONIYIOTH HEYPSIOBI OpraHizamii, «y cHcTeMi
IUBUIEHOTO 3aXHCTY HE3aJOBUTHHO 3a0e3mmedyeThest iH(opMyBaHHS Ta HABYaHHS
NEePCOHANTYy 3 HAJAHHSA JOIOMOTH JIIOASM 3 DI3HUMH HOPYLICHHAMH, IO
MITBEPIIIN BOEHHI peanii B YKpaiHi Mix Yac 3axofiB i3 T'yMaHITapHOTO
pearyBaHHs, 30KpeMa €Bakyailil, PO3MIIICHHS, HaJaHHS BU3HAYCHUX 3aKO-
HOJIaBCTBOM MOCTyT» [3].
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Opranizanii oci0 3 IHBAIIHICTIO 3alMINAIOTECS CIa00 3aTydeHUMH
JI0 MEXaHI3MIB yXBaJICHHSI pillieHb Y cepi IMBUIEHOTO 3aXUCTY, TYMaHITAPHOTO
pearyBaHHsI, MOHITOPHHTY Ta BiTHOBIEHHs. be3 IXHBOro ronocy il ekcriepTusu
HEMOXITHBO TIOOYIyBaTH IHKITIO3UBHY CHCTEMY, sSIKa O BiIITOBiaNa MPHHIAIIAM
Kongenriii mpo mpasa oci0 3 iHBaimHiCTIO. BOHM MalOTh BUCTYIIATH HE JIHIIIE
OTpUMyBa4aMH JIONIOMOTH, a i TIOBHOIIPABHUMH TApPTHEPaMHU B i TUIaHyBaHHI
Ta peanizarii.

Y KOHTEKCTI pojii HEypsSJOBHX IHCTHTYLIH y 3a0e3NedeHHi MpaB JIroned
3 IHBWIIHICTIO B HAaJ3BMYaWHMX CHUTYallisIX CIPABEMIMBUM BHUIAETHCS
TBEPDKEHHS TPO Te, M0 «KOMYHIKallis Cy0’€KTiB LHBUIBHOIO 3aXHCTY
3 TPOMAJICHKHMH OpTraHi3amisiMA Oci0 3 IHBaNTHICTIO 1 KOHCYJIETaHTAMH
3 IHBaNMHICTIO HE HANAroKEHa Ha BIMOBIIHOMY piBHI Ta BiIOyBaeThCs
¢parmeHrapHo. IlepeBakHO y BHMAIKaX, KONM OPraHU AEpP)KABHOI BIAIH
Ta OpraHH MICIIEBOTO CaMOBPSIyBaHHS MOTPEOYIOTH JAOTIOMOTH B NPAaKTHUHIH
peaizailii 3aXo/iB pearyBaHHsA Ha HaJ3BUYaiHi cutyanii. Hampukian, xomu
HIeTbcs TPO  eBaKyallilo, pO3MILIEHHS TOCTPAKAAINX Y MNPUXUCTKAX,
3a0e3neyeHHs I'yMaHITapHOIO JIOIIOMOT'010 TOIIo» [3].

OpHi€r0 3 MEPIIONPUYNH OKPECICHHX MPOOIEeM BBa)XKAEMO HEBPAXyBaHHS
TIOBHOIO MIpOIO B 3aKOHOAABCTBI YKpaiHW y cepi MUBUIEHOTO 3aXHCTy TIPaB
i motpeb JroAei 3 iHBaNMigHICTIO. Tak, HOPMATHBHO-TIPABOBI aKTH 3 IMUTAHb
YTPUMaHHS Ta CTBOPEHHS (OHAY 3aXHMCHHUX CHOPYH LMBUIBHOTO 3aXHCTY
Ta OTIOBIIIEHHS HACEICHHS PO Ha3BUYANHY CHTYAIIiO BIICHKOBOTO XapaKTepy
YHEMOXJIMBITIOIOTh CTBOPEHHSI HEOOXITHMX YMOB JUIsl TepeOyBaHHS B TaKHX
Criopyzax oci0 3 IHBATITHICTIO, @ TAKOXK 1X 1HPOPMYBaHHS.

3 MeTol TMOMONAHHS BUKIHMKIB y cdepi IMBUIBHOTO 3aXUCTy Jironed
3 iHBamiHICTIO Ta iX rymasitapHoi minrpumku Komiter OOH 3 mpaB ocib
3 IHBTIAHICTIO peKOMEH ye YKpaiHi, OKpiM 1HIIOTO:

1) HamaBatu 0cobaM 3 IHBATIIHICTIO 1H(OPMAIIIIO [IOJ0 3HIKEHHS PU3HKY
KaTacTpod Ta HAJI3BUYAMHIX CHTYaIiil y JocTymHuX (opmatax [1];

2) 3a0€3MeYNTH JOCTYIIHI MPUMIIIEHHS JUTSI TAMYACOBOTO JIOTJISILY, & TAaKOX
Jutst 30epiraHHst Ta 0OCIyroBYBaHHS EPCOHAIBHUX PHCTPOIB;

3) 3abe3meynTi aKTMBHE 3adydeHHs OCI0 3 IHBATIIHICTIO Yepe3 IxHi
NPEJICTAaBHUIIBKI  OpraHi3alii [0 TIUIaHyBaHHS 1 pO3MOALTY TyMaHIiTapHOI
JIOTIOMOT 1

4) 3a0e3meunTH, 100 HAIMOHAIBHI IUIAHA TOTOBHOCTI — Tependadari
THKITFO3UBHI Ta JOCTYIIHI CHCTEMH OTOBIIICHHS i YKPHUTTS IS OCi0 3 iHBawIi[I-
HicTio [1];

5) po3po0OHTH KOMIUIEKCHY Ta IHKITIO3MBHY IOJITHKY, CIICIATBHO ajiar-
TOBaHy JI0 MOTPed 0CiO CTapIIOro BIKY 3 IHBATIIHICTIO, 3 METOO 3a0e3MeUeHHS
JIOTPUMaHHS IXHIX MpaB Ta YCyHEHHsI Oy/Ib-SIKMX MPOTAIMH Y 3aXHCTi, 3 IKUMH
BOHHM CTHKAIOTHCS TiJ] Yac Ha[3BUYAHHHUX CUTYAIlii;
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6) BpaXxoByBaTH MUTaHHs iHBATIAHOCTI B YCIiX CBOIX MaiOYyTHIX T'yMaHiTap-
HHUX TIPOEKTAX, IPOEKTaX PEKOHCTPYKLil, PO3BUTKY Ta MOCTKOH(IIKTHOTO
BPETYJIIOBaHHS 3 MDKHAPOJHUMH Ta MICIICBUMH NAPTHEPAMU Ta PO3POOIIATH iX
Y TiCHHX KOHCYJBTAIlSIX 3 0CO0aMH 3 IHBATIIHICTIO Yepe3 IXHi MpeACTaBHAIBKI
oprasizarii Tomo [1].
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[MoBHoMaciuTabHa BiifHa pocii mpoTH YKpaiHW mNpH3Bena 10 BBEICHHS
B HAaIlIii Jiep)kaBi BOEHHOTO cTaHy. lle crano OesnpereneHTHIM BUKIIMKOM HE
ye utst (GYHKIIOHYBaHHS CYCIUILCTBA Ta JEPXKaBHUX IHCTPYKLIH, ane i mis
PO3BHUTKY HAyKOBOI JyMKH, 30KpeMa IOpHIUYHOI HayKu. Y IUX yMOBax IpaBoO
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Ta TPaBOBa CHCTEMa OTPUMAIM OCOOJMBE HABAaHTaKECHHS: HEOOXIJHICTH
OIIEpaTHBHOIO NPAaBOBOTO DETYJIIOBAHHS, ajanTalii J0 MDKHAPOJHUX HOPM,
a TAaKOX 3axXWCTy OCHOBOIIOJIOKHMX TIIpaB 1 CBOOOJ JIOJMHHM B YMOBax
00OMEKEHb.

MeTor0 IBOTO AOCHIKEHHSI € aHaJli3 BIUTUBY BOEHHOTO CTaHY Ha PO3BHTOK
IOPUAMYHOI HAyKH Ta BHU3HAUCHHS KIIIOYOBMX BHKIUKIB 1 HampsMiB ii
Tpancdopmarii. 3akoH Ykpainu «IIpo mpaBoBuii pexuM BOEHHOTO cTaHy» [1]
BU3HAYa€ 3MICT TPAaBOBOTO PEKMMY BOEHHOTO CTaHy, HaJaloull MOXKIMBICTH
JIepKaBi  OOMEKYBaTH OKpeMi TIpaBa Ta CBOOOAM TPOMAJSH, BBOIWUTH
KOMEH/IaHTCBKY TOJIMHY, MOOLITI3yBaTH peCypCcH Ta 3MiHIOBaTH HOPSIIOK poOoTH
OpTaHiB BIaJIH.

Jl 'opuandHOT HAyKW 16 O3HAa4ae HEeOOXIMHICTh aHaJi3y JBOX ACIICKTiB:
Ho-mepire, 30epeKCHHA BEPXOBEHCTBA IIpaBa B YMOBaX HaJ3BHYAHMX
o0cTaBHH, a MMO-JIpyTe, rapaHTyBaHHS THMYacOBOCTI 0OMeXeHb, 00 BOCHHUNA
CTaH HE CTaB IiJICTABOO IS y3yprarlii Biaaau [2, c. 16].

BoeHHuil craH ICTOTHO MO3HAYMBCS Ha Pi3HHX cdepax IpaBa. Y KOHCTH-
TYLIHOMY TIpaBi OCHOBHOO MPOOJIEMOFO CTaja JCTiTHMHICTh OOMEKEHHS TIpaB
mromuad. KOHCTHTYIIISL 103BOIISIE OOMEKEHHS MpaB i CBOOO Y pa3i BOEHHOTO
CTaHy, NPOTE HE JOITyCKa€e CKacyBaHHs 0a30BHX IPaB, SK-OT IPABO HA XKUTTS,
3a00pOHA KaTyBaHb, CBOOOA IyMKH Ta PEJIirii.

Y KpUMiHaTFHOMY TIIpaBi OCOOJNMBOTO 3HA4YEHHS HAOYIM HOPMH IOJO
BOEHHUX 3JI0YHMHIB Ta 3JI0YMHIB IIPOTH JOASIHOCTI. HaykoBIli Haromonryrots Ha
HEOOXITHOCTI JOKYMECHTYBAaHHS 3JIOYHHIB, IO BYMHSIOTHCSA OKYMAIliHHAMHE
Bilicbkamy, a TakoX (OpMyBaHHS JTOKa30BOi 0a3u Ui MDKHApPOAHHX CYIIB,
30KkpeMa MDKHapOJHOTO KpHMiHaJbHOTO cynay B [aasi. Bomxowac Oyino
MOCWJICHO BIMOBIMATBHICT 33 KOJA0OpalioHi3M Ta JEpXKaBHY 3pajy,
IO Bi/TIOBiTa€ moTpedaM CyCIIiThCTBA Y TIepioT BiHH.

Y MDKHapoIHOMY IpaBi 3pocia Pojib MDKHAPOAHMX IHCTHTYLIH. YkpaiHa
aKTHBHO 3BepTaeThest 10 MixkHapomHoro cynmy OOH, €Bpomelcrkoro cymy
3 mpaB JroauHU, Pagu €Bpory, mo miarBepmKye HeoOXiTHICTh MOTITHOIEHOTO
JIOCTI/DKEHHST MDKHAPOJHOIO TYMaHITAPHOrO TMpaBa Ta MPaKTUKU HOro
3actocyBanns [3, ¢. 20]. OcoOMMBOro 3HAa4YeHHs HAOyJIH MHTAHHS BiIMOBI-
JIAJIHOCTI JIepyKaBH arpecopa, a TaKo>K CTBOPEHHsI KOMITCHCALIHHIX MEXaHi3MiB
JUTS BIIIIKO/TyBaHHS 3aB/IaHUX 30UTKIB HA KOPHCTH MOTEPILIHX.

V cdepi MBUTBHOTO Ta TOCHIOAAPCHKOTO MpaBa KIMFOYOBUM 3aBIaHHAM CTaJIo
BI/IIIKOYBAHHs IIKOJM, 3aBJaHOI 3pyHHOBaHMM MaiiHOM. IlpaBoBa Hayka
po3poliisie Mozenmi KOMIIGHCAllii SK Ha HaIiOHAJBHOMY piBHI (Aep»kaBHi
MpOTrpaMm), TaK 1 MUIIXOM KOH(icKaii pociicbKuX akTHBIB [4, c. 15].

B yMOBax BOEHHOTrO CTaHy IOpUIMYHA HayKa 3MYyIIEHA JUSTH Y IPUCKO-
peHOMY pexuMi. SIKIIO paHille JOCTIIPKEHHS MK 31eOUTBIIOr0 TCOPETUIHUIMA
XapakTep, TO TENep Bil HUX BUMAraeTbCs MpakTUYHA CHpsIMOBaHICTb. Buewi
AQHAITI3YIOTh 3MiHY TapaJurM: BHUNPOOYBaHHS 3a3HAIOTh TPAAMIIIHI YSBICHHS
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PO BEPXOBEHCTBO IIpaBa, OalaHC TiJIOK BJaJH, JEMOKPATH4HI IPOLETYpH,
110 BUMArae IepeoCMUCIIEHHS KITAaCHYHNX KOHIENIIH. YKpaiHChKi JIOCIITHUKA
AKTUBHO CITIBIPALIFOIOTH i3 3aKOPAOHHUMH KOJIETaMH, TOTYIOTh MaTepiaiy Uit
MDKHApPOIHHUX CYIOBHX MpOIECiB, (JOPMYIOTh JOKa30By 0a3y IMOAO BOEHHHX
3JI0YMHIB Ta MOPYIIEHb MIKHAPOIHOTO TIpaBa [5, c. 45].

[pakTraaMiA BUMIp HiSUTBHOCTI OPUAWYHOI HAyKHM B yMOBax BilHU
€ Ha/JI3BUYaiiHO BaroBMM. HaykoBii OepyTh ydacTb y MiATOTOBII 3aKOHOIIPO-
€KTIB Ta €KCIIEPTHHX BHCHOBKIB, JIONIOMararoTh MMPAaBOOXOPOHHUM OpraHaMm y
JIOKYMEHTYBaHHI 3JI0YMHIB, 3IIMCHIOIOTH IPABOBY OLIHKY pIlIeHb OpraHiB
BIAIM 3 MOMLIAy ix BimmoBimHocTi KoHcTWTywii Ta MDKHApOJHUM HOpMaM.
BaxmBe 3HaueHHS Mae i IOpUANYHA OCBITa, KA 3a3HAE 3MiH. 3100yBadi BUIIIOI
OCBITH IOpUANYHAX (PaKyIbTETIB OEpyTh YIaCTh Y MPABO3aXHUCHUX iHIMIATHBAX,
KOHCYJIBTYIOTb IIEPECEIICHIIIB, IONIOMAratoTh JOKYMEHTYBATH 3JI0UHHH.

TakuM YMHOM, BOEHHHH CTaH CTaB BHU3HAYAIPHUM YWHHHUKOM TpaHChop-
Mauii ropuanYHOi HayKH B YKpaiHi. BiH He nuie yckiaqHuB poOOTy HayKOBIIIB,
a i CTBOpUB YMOBH J1JIs1 HOBOTO €TaIly ii pO3BUTKY.

Cepex OCHOBHMX HACIIJKIB BapTO BHAUIUTH, IO-TIEPIIC, PO3IMINPEHHSI
JIOCTIHUIBKAX HAampsIMiB, TAaKUX SIK JIOKYMEHTYBaHHS BO€HHHMX 3JIOUHMHIB
1 po3poOKa KOMITCHCAIIIMHIX MeXaHisMiB. [lo-mpyre, MOCHICHHS MPaKTHIHOI
CIIPSIMOBAHOCTI JIOCTIPKEHb, IO Oe3MOoCepe]HbO BIUIMBAIOTH HA IPABOTBOP-
4icTh 1 mpaBo3acTocyBaHHA. [lo-TpeTe, mepeocMucieHHsT 0a30BHX KOHIICTIITINA
mpaBa, 30KpeMa CITIBBIIHOIICHHS TPaB JIIOAMHN Ta JIEP’KaBHOI HEOOXiTHOCTI.
[To-yeTBepTe, 3pocTaHHs POJIi MIKHAPOAHOI CIHIBIpAlll Ta OCBITHBOI TpaHC-
dhopmarrii.

OTxe, BOEHHMH CTaH, IIONPH HA BCI TPYAHOII, CTaB KaTalizaTOpoM
OHOBJICHHS IOPU/IMYHOI HAyKH YKpaiHH, sika pO3BHBAETHCS Y HAIpsiMi OLIBIION
MPaKTAYHOCTI, MDKHAPOIHOI IHTErpamii Ta BIANOBINATBHOCTI Tepen
CYCITUTECTBOM.
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AKTYAJIBHI IUTAHHS IATOTOBKHU ®AXIBIIB
JJIS1 MIAPO3ALJIIB HALIOHAJIBHOI MOJIILIT YKPATHA
Y BOEHHUM IEPIOJ]

Boiiuumena M. B.
cmapuiuii 6UKIA0ay Kagheopu KpUMIHALLHO20 NPOYecy ma KPUMIHALICIUKY
Gaxyromemy nideomosku axisyie 0iisi Opeanie 00Cy008020 PO3CHIOYEAHHS,
JloHeybrutl Oeporcaguutl yHigepcumen HYmMpIiuWHIX cnpae
m. Kpusuii Pie, Jlninponempogcoka obracmo, Yrpaina

B ymoBax crorozieHHsI 0cOOIMBOTO 3HAYECHHS HAOyBAa€ MiATOTOBKA (haxiBIiB
Uit migposninie HamionanpHoi mominii YkpaiHu, ki BiANOBITHO 10 CBOIiX
MOBHOBAYKCHb 3/IIHCHIOIOTH MPOTHIIIO 3JI0YMHHOCTI, 3a0€3MeUyIOTh 3aXHCT paB
i cBOOOX TpOMaisH, MIATPUMYIOTh ITyOJIYHMN TOPSIOK 1 Oe3MeKy, HaJaloTh
JIOTIOMOTY TPOMajIsTHaM, SIKi 3 OCOOMCTHX, €KOHOMIYHHMX, COLIJIBHUX HPHYNH
a00 BHACIIJOK Ha/J3BHYANHKUX cuUTyamliii motpeOyroTh Takoi momomoru [3].
Kpim Toro, min wac mii mpaBOBOrO peXWMY BOEHHOTO CTaHY Ha MpAIliBHHUKIB
TIOMII{ TTOKJIaAeHO 0OO0B’SI30K 3a0e3nedYeHHsT BKa3aHUX (DYHKIIH Ha COKYIIO-
BaHMX TEPUTOPISAX Ta TEPUTOPISIX, HAOMHKEHHX 10 30HHM IPOBENCHHS OOMOBHX
Iiif, a Takok 3a0e3MedeHHs] 3aXOiB IIOAO 3IIMCHEHHS IPABOBOTO PEXHUMY
BOEHHOTO CTaHy. Y 3B’SI3Ky 3 YMM, ITiITOTOBKA MOJIIEHCHKNX Ma€e OyTH OpieH-
TOBaHa Ha MOOJIAHHS CYYaCHHMX BHKIIHKIB, a MOJIICHCHKI TIOBUHHI BOJIOZITH
HABUYKaMH IIOJI0 3/IHCHCHHS 3aXOJiB i3 BHUSBICHHS Ta TPHUIIMHCHHS KPHMi-
HaJIbHUX Ta aJMIHICTPaTHBHHUX IIPaBONOPYIIEHb, 3a0e3NedeHHs ITyOJiYHOl
Oesrmekn 1 TOpSAAKY, HaJaHHA IOTOMOTH 0co0aM, sIKi TOTPAIIN Y TKKE
CTaHOBWIIE, YCYHEHHS 3arpo3 KUTTIO i 3I0POB’I0 Jojiel, poboTH i3 BHOyXO-
HeOe3MeYHNMH TIPEeAMETaMHA Ta KOHTPOJIO 32 HE3aKOHHHM 00irom 306poi,
3MIIICHEHHS TOCYZIOBOTO PO3CIiAyBaHHS Ta POOOTH i3 TOKA3aMH B YMOBAX, IIO
3arpoXKyIOTh JKHUTTIO 1 3]I0POB’ 10 MOMIIEHCHKHX.

[TinBUIIICHHS TKOCTI Cy4YacHOT OCBITU MOJIIEHCHKHX 3/IHCHIOETHCS IIUIIXOM:
no-niepire, 3abe3neveHHs il MpaKTHYHOI CKJIAJIOBOI Ta Opi€HTalil Ha BUMOTH
NPaKkTHKH, OCOOJMBO B YMOBax /il IMPaBOBOTO PEKUMY BOEHHOTO CTaHy Ta
BEEHHS OOMOBMX iii, IO 3IIHMCHIOETHCS 3a JOIMOMOIOIO O3HAHOMIIEHHS 13
crermikor0 poOOTH TPAKTUYHMX IAPO3IUIB  TOimii, QopmyBaHHI
MPaKTUYHIX HABUYOK 1 CHEIiadbHIX KOMIICTEHTHOCTEH, HEOOXIimHWX I
YCIIIITHOTO BUKOHAHHS 3aBJAHb MOMIIEHCEKOr0 Ha JEOKYIIOBAaHUX TEPHTOPISX
a00 TepuUTOpIsX, HAOMIKCHUX IO 30HH OOMOBUX i, a TAKOXK BIOCKOHAJICHHS
METO/IiB HaBYaHHS (BKJIIOYAIOYM IM(POBI Ta IHTEpaKTHBHI TexHouorii). [lo-
JIpyre, BHUKOPUCTaHHS €(EKTUBHOTO 1 HaWKpamioro JOCBily IiJATOTOBKH
TIOJTIIEHCHKNX B €BPOIEHCHKUX KpaiHax. Tak, Ha ChOTOMHI, YKPaiHCBKI BHIII
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AKTUBHO BHMKOPUCTOBYIOTH  €BPOIICHCHKMI  JOCBIJ IIOAO  IiITOTOBKU
MOJIIIEHCHKNX, — SIKMH ~ XapaKTepHU3yeTbCsl  IHTETpallielo  3yCWiIb  KpaiH
€pporreiicekoro Corozy (mam — €C), B3a€MOII€I0 Ta CTBOPEHHSAM CITUTBHUX
mporpaM TIATOTOBKH TONIIEHCEKUX 13 BpaxyBaHHAM Cy4YacHUX BHKIIHKIB
1 IoTped, BUXOBaHHA y MalOyTHIX MMPAaBOOXOPOHIIIX JOOPOYECHOCTI, MY>KHOCTI,
npodecioHani3My, HAIOJNETIIMBOCTI Ta KOMIIETEHTHOCTI.  [lokpareHH:o
OCBITHBOTO DIiBHA Ta HAONKEHHIO [0 CTAaHOAapTIB €BPOINEWCHKOI OCBITH
CIIPUSIIOTH TPOrpaMK OOMIHY JIOCBIZIOM, ITIBUIIECHHS KBami(hiKallii Ta TpeHIHI|
JUISL  BUKJIaJauiB, TPOXO/DKCHHS  CIELIai30BaHMX KypCiB, a TaKOX
BIPOBA/DKEHHS CTAHIAPTIB 1 TMPAaKTHK €BPONEHCHKOI OCBITH  IIIIXOM
PO3pOOIICHHS HABYAIBHUX IPOrpaM, HAIPABICHUX HA PO3BHTOK IPAKTHYHHX
HABUYOK Ta CIICHIaIbHIX KOMIICTEHITIH Y 3100yBaviB BHIIIOi OCBITH.

OmHuM i3 KPOKiB HaOMIKEHHA [0 CTAaHOAPTIB €BPOMEHCHKOI OCBITH
€ aKTHUBHE 3aIy4eHHS 10 MDKHAPOAHHMX TPOrpaM Ta HABUAJIBHUX IHIMIATHB,
CTAHOBJICHHSI MAPTHEPCHKUX BIIHOCHH Ta 3a0e3MeueHH s CITIBIpalli i3 KpaiHaMu
€C. Jlo Takux mporpam AOUUIBHO BigHectH mporpamy EPA3MYC+, meroro
AKOi € TIATPHMKAa OCBITHBOTO, MPOQECIHHOrO Ta OCOOMCTOrO PO3BUTKY
rpomazsiH €C Ta mo3a Horo Mexamu y cdepi OCBITH, MOJIOJI Ta CIIOPTY, 3315
BHECKY IO CTIMKOTO 3pOCTaHHS, SKOCTI pOOOYMX MICIh 1 COIAIBHOTO
3ypTYBaHHs, U1 PO3BUTKY IHHOBALifi Ta TOCWJICHHS €BPONEIHCHKOI
IIEHTUYHOCTI 1 aKTHBHOTO TPOMaJIIHCTBA [2].

BaxmmBy ponp y miarorosmi mpaBooxopoHmiB Bimirpae Micis CEPOL
(E€Bporelicbkuii MOMIIEHCHKHIT KOJNEK), SKa MOJISIrae B TOMY, 100 3poOUTH
€Bpory Oe3NeuHINMM MiCIIeM Yepe3 HaBYaHHS Ta MiATOTOBKY IIPaBOOXOPOHIIIB.
CEPOL crnpusie 3amo0iranato Ta OOpOTBEOiI 3 CEpPHO3HOI0 Ta OPraHi30BaHOIO
3JI0YMHHICTIO, TEPOPH3MOM Ta HOBHUMH 3arpo3amu Oeslell, CIpHSIIouN Ta
TIOCHIJTIOIOYH  TPAHCKOPIOHHY CIHIBIpaIto depe3 MpodeciiiHy IiIroTOBKY;
MATPUMYE, pPO3pOOIIsie, BIPOBAKYE Ta KOOPAMHYE CTaHOApTU30BaHE Ta
Creriami3oBaHe  HABUaHHS  BINOBITHO 1O  MPIOPUTETIB  MIATOTOBKH
npaBooxopoHuiB €C; mparne cratu reHTpoM €C 3 HaBYaHHS PABOOXOPOHIIIB,
mo0 3a0e3ne4nTH CHiBPOOITHUKIB MPABOOXOPOHHHX OpraHiB HaBUYKaMH,
HEOOXITHUMHU JJTs1 3aro0iraHHs 37I0YMHAM ChOTOJTHI Ta 3aBTpa [1].

Omke, MABUINCHHS SKOCTI CyYacHOI OCBITH TONIIEHCRKUX Ta 1l
HaOMIKEHHSI JI0 €BPOINEHCHKNX CTAaHIAPTIB CIIPHUsI€ BIOCKOHAJICHHIO METOIB
HaBYaHHA, OTO TPAKTUYHOI OpPIEHTOBAHOCTI, 30CEPEDKEHOCTI Ha (popMyBaHHI
MPaKTAYHIX HABUYOK 1 CHEIiadbHUX KOMIICTCHTHOCTEH, HEOOXIMHHMX s
YCHIIIHOTO BHKOHAHHSA 3aBJaHb IMOJILEHCHKOr0o B YMOBAaX CHOTOICHHS,
O3HafOMJIEHHS i3 crenudikor0 poOOTH MPAKTUYHHUX IAPO3OUTIB ITOMIIIT,
aKTUBHE 3aJTy4EHHS JI0 MDKHAPOIHUX MPOTrpaM Ta HABYAIIbHKX IHILIaTHB.
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EJEMEHTH 3JIOYUHY 'TEHOIIU Y

Hanieasin 1. A.
3000y8au mpemvo2o (0C8imHbO-HAYK08020) PisHs 8UWOL 0csimu
Kageopu MOpCcbKo20 ma MidcHapoOHO20 npasa,
Miscrhapoornuil eymanimapHuil yHigepcumem
m. Odeca, Yrpaina

37I04MH TeHOLMAY € OHUM 3 HAalTsDKUMX IOPYIIeHb MDKHAPOIHOTO IIpaBa,
BU3HaueHnM y KoHBeHIIii npo 3ano0iraHHs 37I04YMHY T€HOLMIY Ta MOKapaHHS
3a HpOro 1948 poky, sika Oyna mpuitHsara ['eHepansHOr0 AcambGiieero OOH
9 rpyanst 1948 poky i1 HaOysa unaHOCTI 12 ciuns 1951 poky [1].

Lleit 3m0unH cKiagaeThest 3 00'€KTHBHOT CTOPOHH, IO OXOILTIOE KOHKPETHI
(hizmuHi mii (actus reus), Ta cy0'eKTUBHOI CTOPOHH, TIOB'SI3aHOT 3 TICHXOJIOTIYHIM
CTaBJIICHHSAM BHWHHOTO (mens rea), 30Kkpema cremiadbHnM HamipoM (dolus
specialis) 3HUIIIUTH 3aXUIeHY rpymy [2].

OO0'eKTHBHA CTOpPOHA TEHOIWAY BKIIIOYAE€ II'ATh 3a00pPOHCHMX aKTiB,
CIPSIMOBAHKX MPOTH HaIlIOHATLHUX, ETHIYHHUX, PACOBHX UM PENTiHHUX TPYTI, K
Bu3HaueHo crarreto Il KoHBeHwil: BOMBCTBO wiIEHIB TpyMH; 3alloisHHSI
cepiio3HOT TilecHOT a00 MCHXIYHOT IKOM WICHAM TPYIH; HABMUCHE CTBOPEHHS
YMOB JKHTTS, PO3paxoBaHMX Ha (i3WYHE 3HMILEHHS TPYNH IOBHICTIO abo
YaCTKOBO; 3aXOJIM MO0 3aI00iraHHs HapOJDKYBAaHOCTI B TPYIIi; HACUJIBHUIIBKA
nepenava gitedd 3 oxHiei rpyma o iHmoi [1]. Lli aktu moBuHHI OyTH BUYMHEHI
IIOJI0 3aXHIIEHHUX TPYIL, 1 JWIIe BOHU MiATIANAIOTH ITiI BH3HAUYCHHS T€HOIHAY,
Ha BiIMIHY BiI TONITHYHUX YH CKOHOMIYHHX TpPYyI, SIKIi MOXYTb
KBaJTI(hiKyBaTHCS SIK 3JI0YMHU TPOTH JIFOSHOCTI [3].

Cy0'eKTHBHA CTOpPOHA BHMarac JOBENICHHS CHEI[iaIbHOTO HaMipy 3HHIIWTH
TPyIy SK TaKy, IMOBHICTIO ab0 YacTKOBO, IO BifIpi3HSAE TCHOIWW BiJ IHIIHX
3704umHIB [2]. JloBeeHHS IIOT0 HaMIPy € CKIIaJJHAM, OCKLUTBKH BOHO 0a3yeThes
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HAa HENpSIMHUX JIOKa3aX, TakWX sK Macmrad 1 CHCTeMaTHYHICTh i,
JWICKpUMIHAIlIfHA pPUTOpWKA, MpONAraHia Y ICTOPUYHUH KOHTEKCT, 5K
3a3HAYAETHCA B TMPaKTUIl MiDKHAPOJHOTO KPHMIHATEHOTO TPHOYHATY IIONO
kormmakoi FOrocnasii (ICTY) Ta Pyarau (ICTR) [4]. Hanpuknan, y crnpasi
Krsti¢ ICTY BcTaHOBHB TEHOIMAHMH Hamip Ha OCHOBI CHCTEMAaTHYHOTO
3HUILIEHHS OOCHIMCHKIX MycCyibMaH y CpeOpeHHIli, BHBOISIH HOTo 3 00CTaBHH,
1110 BUKJTIOYAOTh 1HIII iHTeprperarii [S].

Be3 mporo creniagbHOTO HaMipy akTH MOXYTh OyTH KBai(hiKoBaHI SIK
BOEHHI 3JI0YMHH YU 3JI0OYMHH TIPOTH JIFOASHOCTI, aie He TeHorma [2].
MiXXHApOHUI KPUMIHAIBHUH CyZ y cBOiX EnleMeHTax 310YMHIB MiKPECIIOE,
0 HaMip € KIFOYOBMM KOHCTUTYTHBHHAM €JIEMEHTOM, 1 HOro BiICyTHICTH
YHEMOXJIMBITIOE BU3HAHHSI 3/I0YMHY TEHOINIOM [6].

VYKpalHCBKI BYEHI aKTUBHO JOCTIIKYIOTH IIi €JIeMEHTH, OCOOJMBO
B KoHTekcTi ['omomomopy 1932-1933 pokiB Ta pociiickkoi arpecii mpoTw
VYkpainu 3 2014 poky, aKIEHTYHOUYM Ha HEOOXIMHOCTI ajanTallii Mi>KHAPOIHHUX
HOPM JI0 Hal[iOHAJILHOTO 3aKoHonaBcTBa. Tak, O. FO. 3aliueHKo y KpuMiHaIbHO-
NPaBOBiif XapaKTEPHCTHUIII JisSHHS TeHOLMTY 3a3Ha4a€, 10 00'€KTUBHA CTOPOHA
3n0ounHy 3a cT. 442 KpumiHampHOro KoAekCy YKpaiHM BKIIIOYa€ 30BHIIIHI
MPOSIBU  aKTy, TaKi SK XapakTep [isHHA, CHOCIO, MiClle, 9ac Ta TSDKKICTh
HACNTIAKIB, 3 MAaTepialbHUM CKJIAJIOM, I 3JI0YMH BBAKAETHCS 3aKiHUCHIM
3 MOMEHTY HACTaHHA IIKiJMBUX HACTIAKIB U WICHIB TPYIH, 0e3 BUMOTH JI0
KOHKPETHOI KITbKOCTi xepTB [7, c. 216].

Hlomo cyO'extuBHOi croponn, O. 0. 3aifueHKO MiAKPECITIOE IPSIMHUIL
yYMHCENT 3 METOI0 MOBHOTO a00 YacTKOBOTO 3HHMILEHHS TPYIH, MOCHIAIOYHCH
Ha JYMK{ YKpailHCBKMX NpaBO3HAaBIB, sK-0T [lorumascekoro I. I, skuid
BU3HAYa€ 00'€KTOM TCHOLUIY BiHOCHHH, IO 3a0e3MeuyroTh MHpP i Oe3meKy
moncTBa, Ta €. B. Jlamyka, sikuit akieHTye Ha Oe3rell iCHYBaHHS CTHIYHHX
TPy SIK CKIaoBoi Oe3neku moxactsa [7, c. 215]. b. FO. Crapunens y anamizi
CYTHOCTI TEHOLMIY 3a CyY4aCHHUM MDKHApOIHHM IIPaBOM IIOTOMKYEThCS
3 xoHuemntieo P. Jlemkina, ne cy0'eKTHBHA CTOpOHA IOJIITA€ B CIICLIAIBHOMY
HaMIpi 3HUIMUTH 3HAYHY YaCTUHY IpynH ado 1i kiro4oBux Qiryp (HOMITHYHUX,
pemiriiHuX JTimepiB), 1 3a3Haya€, IO AaKTH BBAXKAIOTHCS 3aBEPIICHUMHU
3 MOMEHTY iX BYMHEHHsS, HE3&JeXKHO Bl TOBHOTO 3HMIIEHHS TpyNH
[8,c. 11-12].

A. B. T'opbaTiok y IOCHiKEHHI BiMOBITATBHOCTI JEpXKaBU 3a TCHOIHT
y npaktaii Mixaapomsoro cyxy OOH migkpecittoe, 110 TeHOIH € HATSHKIIM
37I0YMHOM, IIO TATHE SIK Jep)KaBHY, TaK 1 iHOWBIAyalbHY BiAMIOBITAIBHICTS,
1 HABOOUTH TPHKIAION, € BIICYTHICTH [IOBENEHOTO HaMIpy MpPU3BOAUTH
JI0 TiepekBaiQikaiii Ha BOEHHI 3JI0YMHH, K y crpai bocHis 1 ['epueroBruHa
npotu Cep6ii Ta YopHoropii [8, ¢. 17].

VY KOHTEKCTI CydacHHMX IMOAil, fopucTH PerioHajgbHOro HEHTpy 3 TMpaB
JIOJIMHY B IOPUAMYHOMY aHali3i TeHOUWIy B YKpaiHi BKaszyloTh, mo aii PD
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3 24 motoro 2022 poky, BKmouatoun MacoBi BOMBcTBa (bywa, Mapiymons),
NPUMYCOBY Tiepenady noHax 260 THC. yKpaiHCHKUX AiTeH, CTBOPEHHS yMOB
TOJIOIY Ta TMpOTIara”Hiy, o AeryMaHi3ye YKpaiHIliB, BiAITOBIIAIOTh 00'€KTHBHIH
CTOpOHI, a CHeWiaJbHUH HaMmip JOBOAWTBCS CHCTEMATHYHICTIO Ta 3asiBaMU
kepiBaHITBA PO Ipo «nenarmmdixartiro» [9].

Amnanoriudo, YxpaiHcbka [enbCciHCBKa CHiIKa 3 TpaB JIFOAMHU Y JOCTA-
KEHHI MDKHApPOJHUX 3JIOYMHIB B YKpaiHi KPHTHKYE HalliOHAJIbHE 3aKOHO-
JIABCTBO 32 HEJOCTATHE BU3HAYECHHS BOEHHUX 3JIOYMHIB 1 T'€HOLMIY, MPOIO-
Hytour 3MiHu 7o KK Ykpainn 11t moserieHHst po3ciliayBaHb, 1 HAroJIomIye, 110
MeNns rea BKIIOYAE IUIAHOBY crparerito 3uumieHHs Tpymu [10]. Lli mpami
YKpaiHCBKHX BYCHHX IAKPECTIOIOTh AaKTyaJIbHICTh TEMH 1 YKpaiHu,
crpustiour (popMyBaHHIO TOKA30BOi 0a3u Ui MDKHAPOIHUX TPHOYHAIB.

Po3ymiHHA 00’€KTHBHOI Ta CyO’€KTHBHOI CTOpiH 3JI0YHMHY TEHOIHIY
€ (QyHIaMEHTATPHUM I 3amoOiraHHS Ta TIOKapaHHA IhOTO 3JIOYHHY.
O0’extuBHI Aii GOPMYIOTH MaTepialibHy OCHOBY, TOJ SIK CyO’€KTUBHHUI HaMip
JIoflac oMy YHIKaJbHMH XapakTep 3JI0YMHY IPOTH JIIOACTBA. MiKHapoaHe
CIIBTOBApHCTBO, uepe3 iHctutywii Ha kmrant MKC, mponosxye po3BuBaTu
NPaKTHKy Ul e(eKTUBHOTO 3acTOCyBaHHS LMX HopM. Jlume depe3 diTke
JOTPUMaHHS IIMX EJIEMEHTIB MOKHA 3a0€3MEeUNTH CIIPaBE/UIMBICT IS KEPTB
1 3amo0irTH MalOyTHIM Tparemism
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CTAHOBJIEHHSI IHCTUTYTY 3AXHUCTY IIPAB JAITEN
B YMOBAX 35POMHOI AI'PECIi B MIZKHAPOIHOMY
I'YMAHITAPHOMY IIPABI

JAmutpenko 1. O.
doxmop ginocoii 6 eanysi npasa,
cmapwiuil 6UKIa0ay Kagedpu KPUMIHAbHO20 NPAéa ma npagocyoos,
Hayionanvuuii ynieepcumem « Yepuicigcoka nonimexixa»
M. Yepnieis, Yxpaina

[Muranns 3axucty [itel B ymoBax 30poiHHMX KOH(QIIKTIB He Oyio
BPEryJIbOBaHO Yy NOKIACHYHOMY MDKHapomHOMY MpaBi. CTapoiaBHE CYCIIiUTb-
CTBO HE BUJULLIO JITEH SIK OKPEMY BPa3JMBY KaTEropito, CKOPILI BITHOCKIIO iX
J0 0e330poiHMX 0cid, N0 SIKMX HaJeXalM JKIHKM, TYXOBEHCTBO Ta OCOOM
mitaeoro Biky. Hampuxnan, turyn XXIV § 1 Caniunoi IlpaBan nependauas
MOKapaHHs y BUIVLIL Tpady y 600 cos 3a mo30aBICHHS JKUTTS XJIOMUYHMKA
BIKOM 10 secsaTi pokiB [1]. 3a3HaueHe MONOKEHHS MiATBEP/UKYE, IO TTOHSTTS
TUTUHCTBA SIK COIUIABHOI HIHHOCTI OYIIO BIICYTHE y CEpPEeOHBOBIUHY 00,
a JIWTWHA BIKOM BiJ JECSTH POKIB BBaXKAJACS TAKOIO, IO MOXKE OOOpPOHSTHCS
CaMOCTIHHO.

Bapro Takox 3rajmatm XpecrtoBuit moxim 1212 poky, skuil npo3Baiv
«IUTSIIMY, 1110 CTaB TPAridHOI CTOPIHKOIO iCTOPIi, CIIPHYMHEHO0 PeNiriiHIM
(hanatm3MoM TorodacHoi €Bporu. Y 6e330poitHHIT OXi/] 0JHOYACHO BUPYILIIIA
nity Ta veHni 3 Opaniii Ta HiMeyurHy, o Mamm Ha MeTi Bu3BOoJieHHs [ poOy
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locnogHpOrO, @ TAaKOXK IIOMCTH 32 BOMTHX Y XPECTOBHX HOXO/ax pPiJHHX.
V pykorucax mitonwcig Lepksu Cestoro [TaHTeneiiMoHa 3rafyeThes, MO AiTH
BIKOM BIiJ IIeCTH IO IBaHAMIATH POKiB movanmu moxin 3 KempHy mo Peiny.
Binbmiictes mKepen 3a3Hadae, MO MITH HE MICTATUCS HaBiTh JO AJIBIIB,
a 3arMHYJU B IOPO3i BiJI TOJIOMY, X0J0my Ta XBopob. Oqnak, enmckon Kpemonn
Cikapa y cBOiX pyKommcax 3a3HauaB, IO TITH BCE K Takd mictamucs [emyi,
JIe TICIIsl po3rpoMy ix Tabopy moaumwivcs Ha 1Bi rpynd. [leprua rpyna minuia
1o Mapcemmo, a apyriii Branocs gititu jgo Pumy. YV 36ipauky «lecra Tpese-
popym» (Gesta Treverorum), 1o CKIaIa€ThCS 3 3aIKCIB apxienmckomna Tpipa,
3i0paHnx uepHsiMu abarctBa Cesitoro Martrist B Tpipi 3ragyerscs, oo oHa
3 TpyH AWTSAYOTO XPECTOBOTO MOXOAy Hinuia no bpuvmusi, ae emmckom
3a00pPOHMB HITSAM CiIAaTH Y YOBHH, ITIIO3PIOIOYH, 10 OATHKO OYUTHHUKA TTOXOLY
Hikomaca maB Hamip mpomatu miteli y paOctBo. IHma >x rpyma mitei
BiampaBmiack 10 CBATOi 3eMJIi Ha YOBHAX, SIKi 3PEIITOI0 OYIIH 3aXOIUIeHI, a JiTH
niepeani y pabcTBo capanuHam [2].

OpaHIy3pKHH AUTSIAHN TOXi1 OyB OUIBII YHCETBHUH, HIXK HOTO HIMCIILKHUIA
aHasor. Tpumsite THCS4 aited 3 yciei ®panuii Bupymnm 3 Ilapwky
no Mapcemo. Jlvme y 1230 porii oauH 3 YeHIB, IO BiIIUTMB HA OIHOMY
3 KopaOJliB 3 IOHMMH XPECTOHOCISIMU 3 Mapcenio moBepHyBcsl y €Bpory Ta
PO3MOBIB, 110 JBa KOPaOi 3 MITBMH 3ardHYJIO IIiJ 9ac ITOPMY, a iHIIi I’ SATh
KopaOmiB mpuOymu mo AJpkupy, me AiTh Oynu mepenaHi paboTOpriBILIM
3a TONEPEAHBOI0 3rOJ0K0 3 MapcelbChbKUMHM KynusaMu ['yro ®eppeycom
i Yimbssmom [Topkycom, 1o Hajganu miTsiM Kopaddi 1 IpoIoBoNIbCTBO. bian3bko
4OTHPBOXCTa JiTel Oyno nponano Xauidy Ta 3HaTi. [HIII moTpanim B pabCTBO
no Amkupy, €runrty Ta barmamy. Butkmiicts miTel 3arvHYIO BiJ HACHIBCTBA,
BOKKOI mpami Ta XBopoO. JKomaHa IWTHHA HE TIOBEpHYJAch 3 TOJIOHY.
BiciMuamusaTe giteit Oymm gocraeneHi g0 barmamy Ta ctpadeHO depes BiIMOBY
TPUAHATTS icaamy [2].

VY XIV cromitri cynran OcmaHchkiii imnepii baesun | 3anpoBaauB npakTHky
PEeKpPYTYBaHHS SHUYAPIB 3-TIOMDK XPHCTHSHCHKUX IIJJIaHUX CyNTaHa depes
«IEBIIMPME», L0 SBJISIB COOOI0 HA/I3BUYAHHUI MONATOK «KPOB’IO». 3a3HaueHa
NpakTHKa repeadayana HaOlp CHUHIB XPHCTHSIHCHKUX TIOJIOHEHHX BIKOM Bil
IUSITM JIO JIBAHAUSTH POKIB, IO MPOXXMBAJIM HA 3eMILIX, SIKI TPHBAJIMH 4ac
nepeOyBanu y ckiazi immepii [3].

VY XIX cromitti y hpaHITy3bKHX Ta aHTIIICHKUX apMisX iCHyBasa OIITUPEHA
MpaKTHKa 3aJyYeHHS MiTell Mo Bilickka sk Oapa0aHIIMKIB Ta IyJapiB, IO
BUKOHYBJIM BaXJIMBY pOJb 3B’s3Ky Ha mnom OwtBu. Ilompm BBemeHHS
OLIBIIICTIO KpaiH BIKOBOTO KPHUTEPi0 I CIYy)KOM Yy BIHCBKY, MeEXaHi3MY
3amobiraHHs 3alydeHHIO iTedl 10 30poiHux KoH(iKTIB He icHyBano [4].
INaa3pki koHBeHIlil 1899 ta 1907 pokiB HampaBiicHI Ha BCTAHOBJICHHS TPABHII
Be/ieHHs BiiHM. JliTell He Oyllo BHALICHO B OKPEMY CICIAbHY KaTeropiro, a
3aXMCT IX NpaB MPOXOJWB Yy paMKax 3axHCTy LMBUIBHOTO HACEIeHHs,
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3aCHOBAHOTO Ha MPHHIMII T'yMaHHOCTI. 30kpema, [lojokeHHs po 3akoHM Ta
3BHYAl BiffHU Ha cyxooui Bif 18 skoBTHs 1907 poKy MICTUTB JISsIKi TapaHTIi Is
LMBIJIEHOTO HACEJICHHS B YMOBax BiHH, 30KpeMa 3a0OpOHH: 3aCTOCYBaHHS
oTpyTu abo OTPYEHOI 30poi; BIPOJOMHOTO BOWBCTBA YM IMOPAaHEHHS OCi0, M0
HaJIeXXaTh A0 Hamii abo apmii CynmpoTWBHHKA, BOWBATH YH pPaHUTH
CYNPOTHBHHKA, IO JOOPOBUTFHO 34aBCs, CKIaB 30por0 abo Oinplie Hemae
3ac00iB 3aXHCTy, 3aCTOCOBYBATH 30pOr0, CHapsimd ab0 PEYOBHMHH, 3IaTHI
3aBJaTH 3aiiBi cTpaXkaaHHs Ta i [5].

VY nepiox Ilepmoi cBitoBoi Biitam Jliroro Hamiii Oy crBopenuii Komirer
JquTsigoro Oarononmydust. Came 3 1919 poky MOYMHAETHCS PO3BUTOK IHCTHTYTY
3aXUCTy TpaB giTeid. 3okpeMa, v 1921 pomi Oymo mpuitaaTto KonBeHItiro mpo
0opoTe0y 3 TOpriBICIO KiHKaMU Ta MTbMH, a Y 1924 pomi — JKeHeBchKy
JeKnmapamiio npaB muTtuHA. Tak, KoHBeHmis mpo OopoTe0y 3 TOpriBieio
KIHKaMH Ta JITBMH BIIEPIIIE i IKPECIria OCOOIMBHI MPABOBHI CTAaTyC JITEH K
Bpa3uBOi KaTeropii HaceneHHs. JKeHEBChKa ICKIapallis MpaB AATHHH Oysia
MEpUIMM JIOKYMEHTOM MDKHApOIHOTO XapakTepy B Taly3i 3aXHCTy IIpaB
Ta IHTEpeCiB JTeH, SIKUH ITiIKPECIIIOBaB, 1110 TypOoTa Npo JiTeH, IXHil 3aXucT
Ta 106poOyT € 000B’A3KOM He JmiIe ciM’i, OKpeMoi aepkaBu abo CyCIIIbCTBa,
a # ycporo monctBa. CTpykTypa Aekiaparii rependavac II'STh ITyHKTIB-
NpUHIMIIB: 1) JAWTHHI TOBMHHA HAJIaBaTUCS MOXKIMBICTE HOPMAIBHOTO
MaTepiaJbHOTO Ta AYXOBHOTO PO3BHUTKY; 2) TOJOAHA TUTHHA INOBHHHA OyTH
3a0e3reyeHa DKEro; XBOPil TUTHHI MOBUHEH HAJaBaTUCS JOTII; CHpOTaM abo
0e3xaTHIM JITSM ITOBUHHI HaJlaBaTUCs TIPUTYJIOK, MIITPUMKA Ta BCE HEOOXIqHE
JUISL ICHYBaHHS;, JiTH, 110 30WINCh 3 MPABUIBHOTO MNULIXY MaloTh OyTH
HaCTaBJIEH] Ha NpaBe/Hy ITyTh; 3) IUTHHI HATA€THCS MEPIIOUEpProBa JOIOMOra
y BUNAJKY JiMxa abo karactpodu; 4) nuTHi Mae OyTH HajaHa MOXKJIMBICTH
3apOOIIITH HA JKUTTS, AUTHHA Ma€e OyTH 3aXHIIeHA Bifl yciX ()OpM eKCIUTyaTartii;
5) BUXOBaHHS TUTHHU Ma€e OyTH CIpsIMOBaHE Ha Te, IO HOro HalKpari SKOCTi
OyZyTh TMpalfOBaTH HAa KOPHCTh HACTymHOMY IOKomiHHIO [6]. Bommouac
3a3HayeHa JEKJIapalis He CTala 3araJbHOBH3HAHOIO Ta HE CTBOPWJIA IIEBOTO
MeXaHi3My 3 3aXHCTy IpaB IiTed B yMoBax 30pOMHMX KOH(IIIKTIB, IO
T TBEPIDKYETHCS MACOBOIO YdacTto Jiiteld y Jpyriil cBITOBIH BiliHI.

3apo/pKeHHST MEXaHi3My 3aXHCTy TpaB JiTeii B yMoBax 30pOHHMX
KOH(QIIKTIB Oepe cBi mouarok mmicist 3akiHueHHs Jlpyroi cBiTOBOi BifHH.
JKeHeBcbka KOHBEHINSI TIPO 3aXWCT LUBUIGHOTO HACENICHHS I Yac BiliHH
1949 poky mnepenbavae criemiadbHHMI 3aXHCT JiTell B yMOBax 30pOWHOrO
koH(mikTY [7]. BakimmBorO OCOONHMBICTIO KOHBEHINi € Te, M0 aiTel Oyio
MOAUIGHO HAa OKpeMi BIKOBI KaTeropii: «BIKOM IO CEMH pOKiB», «BIKOM
JIO JBaHAIITH pPOKIB», «BIKOM JIO TISITHAALSATH POKIB» Ta «BIKOM
10 BICIMHAIIISATH POKIBY.

HactyrmHnm etarom po3BUTKY IHCTHTYTY 3aXHCTY JITEH B yMOBax 30poiHNX
KOH(QIIKTIB crano npuitaarTa [eknapanii OOH mpo 3axuct *XiHOK i JiTeit
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NP HA/[3BHYAHHUX 0OCTaBUHAX Ta B Iepiof] 30poiHMX KOHQIIKTIB 1974 poky.
3a3HaueHa JAeKIapallis 3000B’s3y€ JepikaBH, MO OepyTh y4acTb y 30poHHMX
KOH(ITIKTAaX, JOKIANaTH yCiX 3yCHIb 3 METOI0 3aXHCTy JKIHOK 1 JTiTeH Bin
pyHHIBHUX HaciizkiB BifiHH [8]. OKxpeMi MMomoXeHHs JIeKyapanii HaroJoyoTh
Ha cyBopid 3a0OpoHi Hamagy Ta OOMOapayBaHHS LMBUIGHOTO HACEJICHHS,
0COONMBO KIHOK Ta [iTeH, SIK OCOONMBO BpA3NMBIA KaTeropii HaceJIeHHS,
a TakoK 3a00pOHI 3aCTOCYBaHH XiMIYHOI i OaKTepioJIoriyHoi 30poi, ycix dhopm
perpeciii Ta >KOPCTOKOT0, HEMFOACHKOT0 TIOBOIXKESHHS MO0 )KIHOK Ta JITCH.

KonBeHuiss npo mnpaBa autuHu 1989 poky crana OCHOBHHM €TarioM
PO3BHUTKY IHCTUTYTY 3aXWCTy IpaB JiTeldl B yMOBaxX 30pOHHMX KOH(MIIKTIB.
3a3HaueHa KOHBEHIIA paTH(iKoBaHa Maibke yciMa JIepyKaBaMH CBITY 1 MICTUTh
OCHOBHI ITOJIOXKEHHS BUIIIE3a3HAUCHIX KOHBEHIIIH Ta qekmapartiid. Bapto Takox
3rajaté OAWH 3 HAWBAXIIMBIMIMX MDKHAPOAHO-TIPABOBHX AakKTiB KOHBEHIIi0
Mixnaposoi opranizamii mpari Ne 182 mpo 3a00poHy Ta HeraiiHi 3aX0/IH 1010
mikBijamii Haiiripmmx ¢opM auTAdoi mpami, crartsi 3 sIKOi  BiZHOCHTH
MPUMYCOBE 41 000B’sI3KOBE BepOYyBaHHS /Il BUKOPHCTAHHSI JIITeH y 30pOHHUX
KOH(JIIKTaX /10 HaWTipIux $popM AUTsHO1 nparti [9].

3 oAy Ha BHINEBHKIAJCHE, IHCTUTYT 3aXWCTy IpaB AiTell B yMoOBax
30poitHOi arpecii B MDKHApOAHOMY T'yMaHITapHOMY TIpaBi JOCi mepeOyBae Ha
erarti cBOro po3BuTKy. IlopymeHHs npaB Jiitell B yMOBax BifHM € aKTyaJbHUM
MUTAaHHSAM CHOTOJICHHS, a/KE HAsBHI B MDKHAPOJHO-TIPABOBHX aKTax HOPMH
JIOBOJI YacTO TOPYIIYIOThCSA Ha TpPakTHII. 3a3HadeHa IpoOiieMa TOTpedye
YIIOCKOHAJICHHSI CyYacHUX MEXaHI3MIB 3aXHCTY IPaB AUTHHH, a TAKOK CYBOPOTO
KOHTPOJIIO 3 00Ky MD>KHAPOJIHUX OpraHi3arii.
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moA0 AEPKABHOI'O KOHTPOJIIO 3A EJIEKTPOHHUMMU
®IHAHCOBUMH ONEPANIAMMU NI YAC BOEHHOI'O CTAHY:
I'OCIHOJAPCBKO-ITPABOBUU ACIIEKT

Job6poBoabcbka B. B.
KaHOUOam 1opuoudHUX HayK, OOyeHm,
Hayionanvnuii ynieepcumem « Odecvka iopududna axaoemisny
M. Odeca, Yrpaina

JIaxoBeubkuii O. O.
acnipanm,
Hayionanvuuii ynisepcumem « Odecvka ropuouuna akaoemisny
m. Odeca, Yrpaina

Beryn. EnextponHi ¢inaHCcOBi onepartii — e Oyap-sKki (piHaHCOBI oreparii
(nnarexi, mepekasd, pO3paxyHKH, KYIIBIS-MPOJaX IHHMAX TMarepiB TOIIO),
SIKi 3/IHCHIOIOTBCS 3 BHKOPUCTAHHSM CJICKTPOHHHMX 3aco0iB 3B’SI3Ky Ta
TEXHOJIOTiH, 0e3 ()I3MYHOr0 MepeMillleHHs TOTIBKM X TMarepoBHUX JTOKYMEHTIB.
Ili onmepamii € KIIIOYOBMM €JIEMEHTOM CydacHOi (iHAHCOBOI CHCTEMH, IO
JIO3BOJISIE TIPOBOAMTH TPAH3AKIIi IMIBHIIKO, 3pYYHO Ta OE3MEUHO, JO0JAI0UYH
reorpadivyHi Ta 9aCOBi OOMEKEHHSI.

Merta Ta 3aBAaHHs JOCJTiTKeHHsA. METOr0 OCIIKEHHSI € BHOKPEMIICHHS
Ta AHAITHYHA XapaKTEPHUCTHKA JEPKAaBHOIO KOHTPOIIO 3a ENEKTPOHHUMHU
(hiHaHCOBMMHM oOrepalisiMi CyO'€KTiB TOCIIOApIOBaHHs B YKpaiHi Iin yac
BOEHHOTO CTaHy.

PesynbTratn gocnimkeHHss Ta ix o0roBopeHHs. [lep>kaBHHI KOHTPOJb
3a eJIEKTPOHHUMH (hiHAHCOBUMH OIEPALlisIMU B YKpaiHi IiJ] 4ac BOEHHOTO CTaHy
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OyB 3HAUHO TOCHJICHHMH, 1100 3a0€3MEeUYUTH MaKpOSKOHOMIYHY CTabUIBHICTb,
3a100IrTH BIATOKY KaIliTaly Ta MPOTHIIATH (iHaHCOBUM 3arpo3aMm. OCHOBHI
3axoau OynH CIIPsSMOBaHI Ha 30€peKeHHS CTIHKOCTI OAaHKIBCHKOI CHCTEMH Ta
MpOTHIIFO (iHAHCYBaHHIO arpecii. Takox, «aepxaBHui (PiHAHCOBHIT KOHTPOJIb
€ BOXIMBAM IHCTpYMEHTOM Ui 3abe3nedeHHs e(EeKTUBHOTO YIPaBIiHHA
JepkaBHAMHU (DiHAHCOBHMH PeCypcaMH, JOTPHMAaHHS 3aKOHOZABYMX HOPM Ta
MATPUMKH  (HIHAHCOBO-OFO/KETHOT AMCHMIUTIHK. B yMOBaX BOEHHOTO CTaHy
HOro ponb crae e OUIbII 3HAYYIIOI, OCKUIBKM MPO30pe Ta pallioHaIbHE
BUKOPHCTaHHsI OIOJDKETHHX KOLITIB € KIIFOYOBHM (haKTOPOM JUISl 30€pe)KEHHS
EKOHOMIYHOI Ta comianbHoi crabinpHOCTI Kpainm» [1]. HaykoBui BH3Ha4aroTh,
IIO «IpoOiIeMa PaBOBOTO PETYJIIOBAHHS BIpTYaJbHUX aKTHBIB HOJIATA€E B TOMY,
II0 YHMHHI IPaBOBI HOPMHU Ta CTAHAAPTH HEJOCTATHHO 4/IANTOBAHI JO BUMOT
Cy4acHOTO IM(POBOrO CBITy. 30KpeMa HEBPEryIbOBaHI HAJEKHAMU YHHOM
BIpTyalibHI aKTWBH HECYTh CepiOo3HI BHKIMKH (hiHAHCOBIM CTabiIBHOCTI,
00opoTh0i 3 (PIHAHCOBOIO 3JIOYMHHICTIO Ta 3aXHCTy TPaB CIIOKUBAYIB»
[2, c. 78-79]. CnymHoto, Takoxk, € aymka C. I'purias mpo Te, 10 mpaBoBa
HEJIOCKOHATICTh TOHSTTS Ta TIPaBOBOI IPUPONM BIPTYalIbHHUX aKTHBIB
CHPHUATHME Pi3HOTO POJY HEMOPO3YMIHHIO Y MPABO3aCTOCOBHIHN MisuTbHOCTI. J{71st
TOTO, 00 YHUKHYTH TaKWX CKIANHONIIB IMPU BHKOPHCTAHHI BIiPTyaIbHHX
aKTHBIB Y MaifOyTHROMY, TIPH BUPIMICHHI CYIOBHX CIIOPIB, 1 3 OTJISIY HA BEJUKY
KUTBKICTIO Pi3HOBHIIIB BIpTyallbHUX aKTHBIB, aBTOp HAIOJATAE HAa HEOOXITHOCTI
CYTTEBOTO BIOCKOHAJICHHS TEKCTY 3aKOHY IIPO BIpTyanbHi akTWBH [3, c. 247].
3aranoMm «®DiHAHCOBMH KOHTPOJb € OJHIEI 13 3aBepIIaIbHUX CTail
yrpaBiiHHs (iHAHCAMHU 1 BOIHOYAC BiH € HEOOXiTHOI YMOBOIO €(heKTHBHOCTI
VIpaBiIiHHA ~(IHAHCOBUMHM BifHOCMHaMM B 1mitomy. OcoOnmuBe Micle
(hIHAHCOBOTO KOHTPOITIO B 3araJIbHill CHCTEMI KOHTPOJTIO SIK €IEMEHTA B CHCTEMI
VIPaBITiHHSA CYCILUTFHAME TPOLECAMHA 3yMOBIIOETHCS HOTO CIEIU]IKOF0, IO
MPOSIBISIETHCSL B KOHTPONIBHIHN (QyHKIT camux ¢inanciB. OO’ €KTHBHO BIAacTHBA
(hiHaHCaM  3IATHICTP  BHpPAXKATH  CHEIM(IYHYy CTOPOHY  BHPOOHHYO-
TOCIIONAPCHKOI NTisUTBHOCTI B Oyap-skii cdepi poOuTth (hiHAHCOBHIT KOHTPOIb
BCCOXOIUTIOIOUMM 1 BCEOCSDKHEMY [4, C. 7].

["'0JI0BHUMH TIUISIMHU JIep’KaBHOTO (piHAHCOBOTO KOHTPOJIIO Y BOEHHHH Yac €:
MmiaTpUMaHHs (iHAHCOBOI CTAOUTBHOCTI, TOOTO 3aXMCT OAHKIBCHKOI CHCTEMH Ta
crabimizariss Kypcy T'PHBHI; NPOTHISL BIATOKY KamiTamy, TOOTO 3amoOiraHHs
BUBEJCHHIO KOLUTIB 3 KpaiHH, SIKi € KPUTUYHO BAXJIUBUMH JUIS IiITPUMKH
EKOHOMIKH Ta (hiHaHCYBaHHS 000pOHH; OOpPOTHOA 3 (HiIHAHCOBHUMH 3IIOYHHAMH,
TOOTO TIOCHJIEHWH KOHTPOJIb 3a OIEpamlisiMH, MOB'I3aHUMHU 3 (hiHAHCYBAHHSIM
TEepOpu3My, BIAMHBAaHHAM TpolIel Ta OOXOIOM CaHKIIH, 3a0e3nedeHHs
MPO30POCTI BHUKOPUCTAHHS JEP)KABHUX KOIITIB y BUIVIAAI 3IIHCHEHHS
KOHTPOJIIO 32 IJIbOBUM BHKOPHCTaHHSM OIOJDKETHHX PECypciB, OCOOIMBO B
YMOBax 3HAYHUX JEPKaBHUX 3aKyHiBelb U IMOTpeO apMmii Ta IyMaHiTapHOL
nornoMoru. TakoX, «BIUIMB BOEHHOTO CTaHy Ha OFO/DKETHI BUTpaTH YKpaiHu
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3HAYHO YCKJIQJHIOE 3IIMCHEHHS ()IHAHCOBOTO KOHTPOIIIO, MOPODKYHOUH
crnerdivHi mpobiiemu Ta pu3rkd. OHIEIO 3 KITFOYOBHUX MPOOJICM € HETOCTATHS
MPO30PICTh BHUTPAT, 3YMOBIICHA HEOOXIIHICTIO IIBHUIKOTO TPHHHATTS DillIcHb
y BINIOBib Ha BIHCHKOBI 3arpo3u. Lle mpu3BOAWTE 10 3HiCHEHHS BUTpaT O3
HAJIOKHOI JOKYMEHTAIlii, CTBOPIOIOYM YMOBH I KOPYIILil Ta Hee(heKTUBHOTO
BUKOPUCTaHHS pecypciB. PimmeHHs miei mpoOnemu BHMarae BIIPOBaKECHHS
HOBHX METOAIB KOHTPOJIO, IO 3a0e3NedyroTh OallaHC MDK HIBHJKICTIO
i mpo3opicto. J{is migBUILEHHsT eEKTUBHOCTI POOOTH KOHTPOJILHUX OpraHiB
CIIiJ 3arpoBaJUTH HOBI METOIOJIOTIUHI MiJX0MH Ta iH(pOpMAaLiiHI TEXHOOTII,
IO CHOPUATHMYTh aBTOMAaTH3alii NpPOIECiB Ta IIBHAKOMY pearyBaHHIO
Ha BWSBIICHI TOPYIICHHS. [H(poOpMamiiiHi TEXHOJOTIl JO3BOJATH IIiIBHUIIATH
TOYHICT 1 IIBHIKICTH OOpPOOKM IaHMX, a TaKoX 3a0C3MEUUTH BUCOKY
MPO30picTh (hiHAHCOBOTO KOHTPOIION [5, c. 247].

KonTpoms 3xiiicHroeThesl TiepeBakHO depe3 Harionansanii 6ank Ykpainu
(HBY) Ta [epxaBny ciyxOy ¢inaHcoBoro moHitopunry (/lepxdinmMoniTo-
PMHT) Ta 3 MEepIIKX JHIB TOBHOMAcCIITaOHOro BTOprHeHHs: HarjionansHuii 0aHk
VYkpaiHu BBIB JKOPCTKI B&JIIOTHI OOMEXEHHS, SKI 3r0oJIoM IIOCTYIIOBO
MOM'SIKITYBaJIMCSL 3aJIEKHO Bin cuTyarii. OCHOBHUMM 3aXO/laMH € HaCTYITH:
(hikcarist Kypcy TpHBHI, TOOTO criodaTtky odgimiitauii Kypc OyB 3adikcoBaHHUH,
IO 7I03BOJIMJIO YHWKHYTH IaHIKM Ta 30epertw craOuibHICTh. 3rogoM Oyio
3MIIICHEHO TTepexin 10 KepOBaHOI THYYKOCTI OOMIHHOTO Kypcy; OOMeKeHHS Ha
TPaHCKOPIOHHI TepeKasy MIIIITXOM BBEICHEHHS CyTTEBHX JIMITIB Ha TIepeKasu
(hiznuHKUX 0Ci0 Ta 3a00pPOHM Ha BHMBEACHHS KaIliTalTy 3a KOPIOH Uil Oi3Hecy,
KpiM KPHTHYHO Ba)KIMBOTO IMIIOPTY; JIIMITH Ha omepamil 3 IUIaThKHAMHA
kapTkamu: Bynn BcraHOBieHI OOMEXEHHsS Ha 3HATTS TOTIBKM Ta OIUIATy
TOBapIB/MIOCITYT 3a KOPJOHOM, IMIO0 3MCHINMTU BIATIK BAJFOTH; ITOCHIICHHUI
(hiHaHCOBHIT MOHITOPHHT, TOOTO [lepxaBHa ciryk0a (hiHAHCOBOTO MOHITOPUHTY
Ta cy0'eKTH TIEpBUHHOTO (PiHAHCOBOTO MOHITOPHHTY (OaHKH, CTpaXxoBi KOMIIaHii
TOIIO) TMOCHIWIA KOHTPONH 3a (DIHAHCOBUMH OIICpAIlisiMH, 30KpeMma:
MOHITOPHHT PH3UKOBUX OIepariii, mpyu IOMY OCOOJIBA yBara MPUAUIAETHCS
oreparisM, SKi MOXKYThb OYyTH TOB'SI3aHI 3 JIEP)KABOIO-arpeECcOpOM, a TaKOX
omepalisM, 10 MICTATh O3HaKM BiIMUBAaHHSI KOWITIB a0o (iHaHCYBaHHS
TEpOpH3MY Ta CIPOLICHHS OIepaltiii [UIsl MiATPUMKN 000pOHH, TOOTO BOAHOYAC
OyJIo CIIPOIIEHO Ta TPUCKOPEHO IPOLEAypH [UIs OIlepalliid, MOB'S3aHKX i3
minTprMkoro 30poranx Cunt YKpaiHu Ta HaJaHHSIM TyMaHITAPHOI JOTIOMOTH Ta
3a00poHa (hiHAHCOBUX OMEpaIlil 3 IeprkaBoro-arpecopoM. Ha HaifBUIIIOMY piBHI
OyIr0 BBENIeHO MIOBHY 3a00poHY Ha OyIb-sKi (PiHAHCOBI omepartii 3 pe3nIeHTaMH
Pociiicekoi ®enepanii Ta PecnyOmiku binmopycs, mo Bimodae: 3a00poHY Ha
MepeKas KOIIITIB; 3a00pOHY Ha BUKOPHMCTAHHS IUIATDKHUX KapTOK, EMITOBAHHX
OaHKamMy IMX KpaiH Ta 3a00pOHY Ha MPOBEJCHHS TOProBEJIbHMX Olepallii Ta
iMriopty ToBapis 3 PO.
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BucHoBknu. EnextponHi ¢iHaHCOBI orepariii cTajad OCHOBOIO Cy4YacHOi
(hiHaHCOBOI cHCTEMHM, HaJalO4d THYYKICTh 1 MOXJIMBOCTI JUII PO3BHUTKY
EKOHOMIKH, 10 0a3yeThcs Ha IMBHAKOCTI Ta IHPOPMAIIMHIX TEXHOJOTIAX.
Cnerm¢ika KOHTPOIIO B YMOBaX BifHM 3a 3a3HAYEHUMH OIEpALlisIMH TIOJISTae
Yy HACTYIIHOMY: IWHAMIYHICT pillleHb, TOOTO PEryJsTOPHI HOPMH MOCTIHHO
aIanTyIOThCS 0 3MIHHOI cHTyalil Ha ()pPOHTI Ta B EKOHOMIIli;, TPiOpHTET
HAIllOHAJIBHOI Oe3MeKr, TOOTO Oyib-sIKi €KOHOMIYHI CBOOOIH OOMEKYIOTHCS,
SIKIIIO BOHHM HECYTh 3arpo3y (iHaHCOBIH CTaOUTBHOCTI YK HAI[lOHAJIBHIN Oe3reri
Ta 3a€MOJIis 3 MDKHApOAHUMH TTAPTHEPAMH, aJPKe came JIepyKaBHUI (hiHAHCOBHUI
KOHTPOJIb TICHO TOB'I3aHUH 13 BUKOHAHHAM MDKHApOJHUX CaHKIIH TPOTH
arpecopa.

IepcnexkTHBH MOAANBIINX AOCTILKEHb Y oMY HANMpsIMKY. [lomanbri
HAYKOBi JIOCHIKEHHSA INOJAO0 JAEpKaBHOTO KOHTPOMIO 32 EJIEKTPOHHUMH
(hiHAHCOBMMH OTIepaIlisiMi Cy0'eKTiB TOCIIOAApIOBAaHHSA B YKpaiHi TOB's3aHi
i3 TOBOEHHUM YacoM Ta CTaOLMi3aliHO-PEryJISITOPHUMH 3aXOJlaMH, y TOMY
YUCI ¥ IIUTSIXOM OHOBJICHHSI HOPM YHHHOT'O TOCTIOAAPCHKOTO 3aKOHO/IABCTBA.
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MPO®ECIMHA ITIPABHUYA JIOTIOMOTI'A AJIBOKATA
Y MUTHIMN C®EPI, ii ®OPMHU

€dimenxo B. JI.
acnipaum kagheopu npueamno2o ma nyoaiuHo2o npasa,
Kuiscoruti nayionanvruil ynisepcumem mexHonioz2it ma Ou3aury
M. Kuis, Yxpaina

[podeciiina mpaBHMYA IOTIOMOTA aBOKaTa Y MHUTHIN cepi ABIsIE o000
CKJIaJHe Ta KOMIUIGMCHTApHE SBHIIE, SKES XapaKTepH3YeThCs ii 3MICTOBUM
HAIOBHEHHSIM, 00CATOM, Pi3HOBHIAMH, (POPMOIO Ta KOJIOM cy0'eKTiB. PisHOBHIM
npocdeciitHoi TpaBHUYOI JOMOMOTH a/JBOKaTa JETEPMIiHYIOTHCS 3MICTOM Ta
00csiroM, TOOTO CYTHICHHMH 1i XapaKTepuCTHKaMH. BaKIMBO pO3yMiTH, IO
«hopma mpaBHUYOT JOIIOMOTH» Ta «BHJ MPABHUYOI ONIOMOTH» CTAaHOBISITh
pi3Hi KaTeropii B MekaX €IMHOI KOHIENTYalbHOI CHCTEMH. IX KOMILIEKCHE
BUBYEHHS Ta aHaJi3 B3aEMO3B'I3KIB Mae 3a0e3redyBaTd IVIMOLIE PO3KPHUTTS
3MicTy camoi kareropii. OgHak, B Mexax 00’eMy HUX Te3, MH XOTUTH O
NPHAUTATA OCHOBHY YBary KOPOTKOMY ONHWCY IEpLIOYEProBO BaXKIUBUM
(hopmam mpodeciitHoi MpaBHUIOI TOTTOMOTH aBOKATa Y MUTHIH cepi.

B 3aranpHO(T0COMCEKOMY pO3yMiHHI BaKJIMBO BPaXOBYBATH HIAJICKTUIHY
€nHicTh (hOpPMH Ta 3MICTy SIK B3aEMOIIOB'SI3aHUX KATEroOpid, SKi CTaHOBISTH
HEPO3PUBHI €JIeMEHTH €IMHOTO SBUILA. X PO3IiIbHUI aHATi3 Mae TEOPETHUHY
IIHHICTB JUISl BUSIBICHHS B3a€MO3B'SI3KIB Y KOHKPETHHX TposiBax. Tox Oepyun
JI0 yBard Iie, HPOTIOHYETHCS KOPOTKO TPHAUTHTH YBary caMe €IHOCTI JBOX
CKJIaJIOBHX, a came: «(popMa MPaBHAYOI JONOMOTH» Ta «BHJA MPaBHHYOL
JOTIOMOTHY.

3araTbHOHAYKOBHM BH3HAYCHHSAM «(QOpMI» € CIOcid iCHYBaHHS 3MICTY,
Horo BHYTPILIHS CTPYKTYpa, OpraHi3allis i 30BHIHINA Bupa3 [56]. Ilpu mpomy,
SKII0O MU TOBOPUMO IIpo (opMy came MPaBHUYOI JIOTNIOMOTH B 3arajibHOMY
CEHCI, TO BAPTO BUJIUIMTH TaKi:

-  KOHCYJbTYBaHHS;

- CKJIaJiaHHS HETIPOLIECYAIbHUX JJOKYMEHTIB;

- CKJIaJaHHS IPOLECYaIbHHIX TOKYMCHTIB;

- TPEICTABHULTBO;

- TIPaBOOCBITHS JisUTBHICTH [1].

Y murtHii cdepi 1 popmu HaOyBaroTH creM(ITHOTO 3MICTY Ta MPOSBICHHS
4epe3 CKJIaHICTh MUTHOTO 3aKOHOJIABCTBA, HEOOXITHICTh 3HAHHS MIKHAPOTHUAX
TOPTrOBEJIbHUX TNPaBUI Ta OCOOJNMBOCTI MUTHHX TIPOLEAYp. A TakoX uepes
MDKraTy3eBHi Xxapakrep ceprn MUTHOI cripaBd. Hampukiaza, KOHCYJIBTYBaHHS
4acTo CTOCYEThCsl NHTaHb Kiacugikamii ToBapiB 3a YKT 3EJl, Bu3HaueHHs
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MHTHOI BapTOCTi, 3acTOCyBaHHS NpedepeHLiHHUX peXUMiB abo HOCHUTh
3araJbHOIPaBOBHI XapaKTep.

Takum urHOM, TOBOPSYM TIPO (hopMH MpodeciifiHOl MPaBHUIOI JOTIOMOTH B
MUTHIH cepi, ciTi] OKpeMO 3yIIHHUTHICH Ha HACTYITHHX:

Koncynomysanna — e mporec B3aeMofii cy0’€KkTa HaJaHHSI Ta CyO €KTa
OTPUMAaHHS IIPABOBOI TOMIOMOTH IIIO/I0 ITPOOJIEMHOI TIPABOBO{ CUTYAIii 3 METOIO
BUSIBJICHHSI MOXIMBHX MPABOBUX IUIIXIB ii BHpIlIEHHS Ta iX HACHiJKIB,
3’sICYBaHHs IIUIIXIB Ta CMOCO0IB peatizallii BUOpaHOro pimreHHs. Pe3ynsraTom
KOHCYJIFTYBaHHSI TIOBUHHO OyTH TIOBHE, KOHKpDETHE YsBJIEHHSI Cy0 eKTa
oTprMaHHs podeciitHOl MpaBHUYOI IOMOMOTH TIPO CBOIO MAiOYTHIO TPaBOBY
TUSITBHICTE (TIO3MIIF0) B MPOOJIeMHIM cuTyamil (SKi KOHKPETHO IOpUAWYHI Aii
HEoOXiTHO 3MIMCHHUTH, SKi 3aco0M U1 IOTO HeoOXimHo 1 T.ar.). IIpaBoBe
KOHCYJIbTYBaHHS € IHCTPYMEHTOM BH3HAUECHHS HAIPSMY HOJAIbIIOI IPAaBHUYOL
JUSITBHOCTI Cy0’€KTa OTPUMAaHHS IIPAaBOBOI IOTIOMOTH

KoHCynbTyBaHHSI BUPI3HSETBCS CTPOTO  IHIMBIAYaJIbHUM — XapaKTepoOM,
MaKCHUMaJbHUM CTYNEHEM aJpecCHOCTI Ta OO0OB’SI3KOBOIO  IPUCYTHICTIO
pekoMeHanii, mopagd Ipo HAWOUIBII ONTHMAJIbHHMH CIOCIO TOJONIaHHS
IHOMBiTyanbpHOI mpoOieMHOI TpaBoBoi cutyamii [2, c. 86]. Xapakrep
peKOMeH Al Ta TIopal Oe3MocepeIHbO 3ANCKHUTH Bil KBaTi(iKallii Ta T0CBiLy
cy0'ekTa KOHCYJIBTYBaHHsI, III0 OCOOJIMBO BaXKJIMBO B TAaKMX CKIIAIHHUX cdepax
SK MUTHE PEryJIOBaHHA. TakoX CIiI 3BepHYTH yBary, mo iH(popMyBaHHA
1 KOHCYJIBTYBaHHA B c(epi MUTHUX BiTHOCHH IIMIIBHO TIOB’SI3aHI Ta TIPH [EOMY
HE OTOTOXKHIOIOThCS. Y MHTHHX BIJJHOCHHAX NMPAaBOBE KOHCYJBTYBAaHHS TaKOXK
MOXKE MPOSBISITHCH Y BUIIISII iHQOPMYBaHHS (SIKe 3a CYTTIO € 0e3aJpecHUM),
II0 OXOIUTIOE PO3'ICHEHHsS MOPSIKY MEpEMIlleHHs TOBapiB 4epe3 MHTHHH
KOPJIOH, MUTHHX PEXKHMIB, IPaBIJI BU3HAUCHHS KpaiHU MOXOPKEHHS TOBapiB,
0 PEryJIoeThCsl TiaBaMu 5-14 MutHOro Kozmekcy YkpaiHu. Xoda 3BiICHO
Oe3mnocepeHe 3aCTOCYBaHHAM IIOT0O BUIY MPo(eciifHOT MpaBHUYOI IOTIOMOTH €
po30ip Ta aHaNi3 MOTEHIHHO NMPOOIEMHMX KEWCIB Ha €Tarli IUIaHyBaHHS YH
BUpIIICHHS KOH(IIIKTHOI CUTYaIlii, III0 BXKE TPUBAE.

Crnaoanns — HenpoyecyanbHux ma — npoyecyanbHux — OOKYMeHmie — —
[Ie CTBOPEHHS Ta HaJaHHS OTpUMYyBady Mpo(eciiiHOl MPaBHUYOI IOTIOMOTH,
3aikcoBaHOI B MariepoBOMY a00 €JIEKTPOHHOMY BHIJISI, JOKyMeHTa, abo oro
MPOEKTY, O(QOPMIICHOIO BIIOBIIHO /IO ICHYIOUMX HOPMAaTHBHHX BHUMOT JUIS
BHUHUKHEHHS, 3MiHM UM TIPUTIMHEHHSI [IpaB Ta 000B's3KiB. B pe3ynbrari HagaHHA
MPABHUYOI TOTIOMOTH B Wit hopMi, il OTpEMyBady HaZAEThCS B POIOPSIKCHHS
(camocTiifHe BUKOPUCTaHHS) KOHKPETHHI IPABOBHI JOKYMEHT I 3aIT00iraHHs
Ta (ab0) TOmOIAaHHA KOHKPETHOI MpOOJeMHOI CHTyalii, o Moxe OyTH
BUpillleHa B MPaBoBii 1wionyHi. CItif BiAMITUTH, 110 MPABOBUH JOKYMEHT, TIPO
SIKAN HIeThCs, HE € MOKYMEHTOM BIIQMHOTO XapakTepy Y 3MICTY, BIAIOBIIA€E
NPUHIIMITY 3aKOHHOCTI Ta CKJIAJIEHUH 3 MEepIIOYeproBUM ypaxyBaHHSIM IIpaB Ta
3aKOHHHX IHTEpECiB OTpHMYBada MPaBHUYOI JIOTIOMOTH.
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PoznoBcropkeHOI0 € ToYka 30py, IO CKIaJaHHS IPaBOBHX JOKYMEHTIB
MPOLIECYITBHOTO 200 HEMpOLECYaTbHOTO XapakTepy 000B’I3KOBO CYIPOBOIKY-
€TbCS TIPABOBHM KOHCYJBTYBAaHHSAM 3 IPHBOAY TOPAAKY X BHKOPHUCTaHHS
[3, c. 110]. Onuak, Ha Hamry OYMKY HagaHHS HpodeciiiHoi IpaBHIIOL
JIOTIOMOTH, sIKa € OOME)KeHa JIMIIE OJHIEI0 KOHKPETHOI (OPMOIO, MOKIMBO,
X04a 1 He € HalHOUTBII pe3yIbTaTHBHIM CIIOCOOOM B3aeMoii Cy0’eKTa HaJaHHS
Ta OTpHMyBadJa Takoi jgornomord. J{o Toro x, y chepi MUTHOT CIIpaBH CKJIaIaHHsI
MPaBOBUX JOKYMEHTIB MOXKE BKIIFOUATH MIATOTOBKY MUTHHX JEKIapallii, 3asB
PO KOPUTYBaHHS MHTHOI BapTOCTi, CKapl Ha pillleHHS MHTHUX OpraHiB
BI/IIIOBITHO 710 BUMOT M1aBu 24 MUTHOTO KOZIEKCy, KJIONOTaHb MPO HaJaHHS
JO3BOJIB HA TepepoOKy ToBapiB. SIKi 3aCTOCOBYIOTHCS —BiIIOBITHAMH
Cy0’eKTaMy B IIOTOYHOMY PEXHMIi 1 HE HOTPeOYIOTh IOAATKOBHUX IIOSICHEHb,
o0 iX MogaIbIIoro BUKOpUcTaHHs. [Ipy mbOoMy, HafaHHA pO3’SCHEHB IIOJ0
MOAABIIIOT0 3aCTOCYBAaHHS OTPUMyBadeM MPOQEeciifHOi MpaBHUYOI JOTIOMOTH
MPaBOBUX JIOKYMEHTIB IPOIECYaJbHOTO XapakTepy 3a YMOBH BIJCYTHOCTI
CYIPOBO/DKCHHSI IIHOTO TPOIECY, HABPSAA MOXE TMPU3BECTH IO CTaOUIBHO
CIIPOTHO30BAHOT'O PE3yJIbTATY.

Ilpasose npeocmagnuymeo — 1ie 3AIACHEHHS Cy0’ €KTOM HaJlaHHS IPaBOBOI
JIOTIOMOTH JIiif 3 HaOyTTs Ta peai3arii mpaB Ta 000B’s3KIB Cy0’€KTa OTPUMAaHHS,
HAaIpaBIICHE Ha TIOJOJAHHA MPOOJIEMHOI MpaBoBOi cuTyamil. [lpu 3milicHeHHI
MPABOBOT'O MPEACTABHHULITBA CYy0 €KT HaJaHHS MPABOBOI TOTIOMOTH MOXKE HisTH
SK BiI iMEHI cy0’€KTa OTpUMaHHS, TaK 1 Bi CBOTO iMEHi B iHTepecax cy0’ekTa
orpuManHs [4, c. 120-125]. B koHTekcti mpodeciiiHol mpaBHUYOi JTONOMOTH
aJIBOKaTOM 3aXHCT PO3TIISIIAETHCS SIK PI3HOBHJL IIPEICTABHUIITBA, 1110 MOXKe OyTH
JIOCUTB CIIPHUM CTOCOBHO TIPE/ICTAaBHUIITBA 3 OOKY IHIINX CYO’€KTIB.

MmuTHE 3aKOHOAABCTBO SIK MPOQIIbHE Ui KOHKPETHOI raly3i HE MICTUThH
BU3HA4YCHHSA (POpPM MPaBHUYOI IOMOMOTH YHM IHINMX ACIEKTIB ii CHCTEMHOI
peanizamii. Lle cTBOpro€e NMpaBoBy HEBM3HAUEHICTH Ta YCKIIAIHIOE 3aXHCT NPaB
YYaCHHKIB MUTHHX IIPABOBITHOCHH. L{e TOBOPUTH PO AOUUTBHICTD TOITOBHEHHS
MHTHOTO 3aKOHOZIABCTBA BIIMOBIAHMMHM HOPMaMH 3 BH3HAYEHHSIM IOHATTS
«hopMma paBHUYOT JOTIOMOTH 3arajioM Ta NpoQeciiHol MpaBHIYOI TOMOMOTH
aJIBOKaTa» 30KpeMa, SIK aKTHBHOTO TPOSIBY JIsUILHOCTI KOMITETEHTHOTO Cy0'eKTa
010 3a0e3NeueHHs] 3aKOHHOCTI 4epe3 3aXWCT NpaB Ta 3aKOHHUX IHTEpeciB
3allikaBIeHNX O0ci0, KW BimmoBizae moTpedi, BpaxoBye crelUQiKy 3aruTy
Ta 0OCTaBMH 3BEPHEHHS, OPIEHTOBAHWI Ha 3aJIOBOJICHHS IPUBATHOTO 3aITUTY
Ta IMyOJIIYHOTO iHTEpeCy 3 ypaxyBaHHSAM CIIBMIPHOCTI Ta IPOTHO30BAHOCTI
HACIIIKIB.
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J10 MATAHHSI MOKJIMBOCTI HABYTTSI B YKPAIHI CTATYCY
AJIBOKATA T'POMAJISTHAMM JIEP’)KABU-ATPECOPA
(IEP’KABHU-OKYIIAHTA)

3adosoTHmii O. M.
3000y6ay euwoi oceimu 3a mpemim (0C8IMHbO-HAYKOBUM) PIGHEM 0CEimi,
Ilenimenyiapna axademisn Yxpainu
M. Yepnizis, Ykpaina,
eonoea Keanighikayitino-oucyuniinaproi Komicii adgoxamypu
YepHicigcokoi obnacmi

OpHi€ro 13 CydacHHX HaralbHHUX NPOOJIeM y MiSUTBHOCTI aBOKaTypu Ta ii
pETiOHATPHUX OpraHiB aIBOKATCHKOTO CAMOBPSAYBAHHS, y TOMY YHCIHI
i kBami(iKaliiiHO- TUCIIMIUTIHAPHUX KOMICIH aJBOKaTypH PpETIOHIB (mamm —
KJKA), 3anuimaerscst BiACYTHICTh B YKpalHCHKOMY 3aKOHOJABCTBI Oy/Ib-SIKOi
3a00pOHM ISl TPOMASH POCIMCHKOI (enepariii oTpuMaTH MPaBO HA 3aHATTSA
aJIBOKaTCHKOI0 JISUTGHICTEO B YKpaiHi 3a TPOIEAyporo, sKa IependaucHa
B 3akoni Ykpaiam «[Ipo amBokarypy Ta amBOKATCBKY iSUTHHICTB
(mami — 3akoH).

3okpema, 4. 1 cr. 6 3akoHy Bm3Hauae [l], mo amBoKaToM MoXke OyTh
(hizmgHa ocoba, sIKa BiAIOBiAAa€ THM KPHUTEPIsM, sSKa 3a3Ha4eHi B Iiii paBOBil
HOpMi, a caMe: Taka 0co0a MOBMHHA MaTd IMOBHY BHUILY FOPHIMYHY OCBITY,
BOJIOZITH JICP’KABHOIO MOBOKO BIMIOBIZHO J0 PIBHS, BH3HAYEHOTO 3TiTHO i3
3akoHoM Ykpainn «[Ipo 3abe3meuenns GyHKIIOHYBaHHS YKpaiHCBKOT MOBH SIK
JIEpYKaBHOD», MaTH CTaX pOOOTH B Tally3l IpaBa HE MEHIIE JIBOX POKIB, CKIIACTH
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KBaJTi(DiKaIIHHMI ICTIUT, TIPOWTH CTaKyBaHHs (KpiM BHIAQJIKIB, BCTAHOBJICHUX
MM 3aKOHOM), CKJIACTH TIPUCSTY afBOKaTa YKpaiHWM Ta OTPHMAaTrH CBiJIOLTBO
TIPO NPaBO Ha 3aHATTS a/IBOKATCHKOO ALSUTBHICTIO.

Ockimpkrr B 4. 1 cr. 6 3akoHy BXHTO HOHATTI «(i3nmdHa o0coba»,
TO IIe O3HAYaE, 0 CTaTyC aJBOKaTa B YKpaiHi Mo)ke oTpuMaty (i3mdHa ocobda
3 OyIb-SIKUM TPOMAITHCTBOM, a TaKOXK (pi3ndHa 0coda 6e3 TpoMaITHCTBRA.

Le miaTBepHKYEThCS M TUM, 1O 4. 2 CT. 6 3aKOHY HABOJIUTH JIMIIIE YOTHPU
migcTaBu (TOOTO, BUKIIIOUHMM TEpeiK), 3a SKHUX 0co0a HE MOXE OTpUMATH
cTaryc ajiBoKara B YKpaiHi, i cepe]] IMX YOTHPBOX MiJICTaB BiJCYTHS BKa3iBKa
I0JI0 HasBHOCTI y (i3M4HOI 0coOM TpoMajsHCTBa JeplkaBU-arpecopa 4u
JICPKABH-OKYTIAHTA.

Sk BkazaHo B 4. | cT. 8 3akoHy [1], sika permaMeHTye TPOIEAypy IOMYyCKY
JI0 CKIaeHHs KBajiikamiiiHoro icmry, oco0a, sSika BHUSBIIA Oa)KaHHA CTaTH
a/IBOKaTOM Ta BiIIOBigae BUMOTaM YacTHH IIEPINOi Ta IPyroi crarTi 6 Iboro
3akoHy, Mae npaBo 3BepHyTHCS 10 KIIKA 3a MicieM NMpo>xKHBaHHSI i3 3asBOIO
Npo JOMYCK JIO0 CKJIafeHHS KpamidikauiiiHoro icrury. Ilopsgok nomycky
JI0 CKJIaJIeHHs! KBaJTi(hiKaIifHOTO ICTTUTY Ta MepesliK JOKYMEHTIB, 10 JOJAal0ThCS
JIO 3asIBH, 3aTBEPKYIOThCS Panoro agBokariB Ykpainu.

Tobto, 11 HOpMa 3aKOHY TIIOB’SI3y€ MOXIIMBICTH OCOOM ITOJATH 3asiBY
1 TOKyMEHTH TIpO JOITyCK IO CKJIAJICHHS KBaNi(hiKAI[IMHOTO ICIIUTY BHUKIIOYHO
3 BIINOBIOHICTIO Takoi ocobm BHUMoram 4acTuH 1 i 2 crarti 6 3akoHy, fKi
HE BCTaHOBIIIOIOTH JKOJHMX OOMEXEHb A TPOMaJsiH JiepKaBH-arpecopa 4u
JIEpKaBH-OKYTIaHTa JUIsl IOJIAHHSI TaKKX 3asiB.

OxpiM Toro, y 4. 2 cr. 6 3akoHy 3a3Hadaethes, 1m0 KIAKA mepegipse
BI/IIIOBIZHICTH OCOOM BUMOTaM, YCTAHOBJICHUM YacTHHAMH TIEPIIOO Ta JPYTOk0
crarti 6 nporo 3akony. Omxke, Ha nanuii yac KJIKA perioHis, ix kBasigikariiiai
NajJaTd Ta WICHW TaKWX TajaT He HaJiIeHI NMOBHOBAKEHHAMH YH IIpaBaMy
MIPOBOJIUTH TIEPEBIPKY IIOI0 MOXJIMBOI HAsBHOCTI B OCOOH, SIKa 3BEPHYJIACH i3
3asBOI0 TIPO JIOIMYCK JI0 CKJIAACHHS KBATi(iKAIIHHOTO ICUTY, TPOMAISHCTBA
JiepkaBH-arpecopa 4M AepkaBu-okymanta. Tomy KJIKA, 1i kBamidikariiina
najara Ta WICHM Takol MajaTH Ha ChOTOJHI HE MAalOTh 3aKOHHOTO IpaBa
3BepTaTUCS 0 OyIb-SIKMX OpraHiB, yCTaHOB Ta OpraHizamiil JUisi OTpHUMaHHS
iH(OpMAITIT III0JI0 HASIBHOCTI YM BIICYTHOCTI B 0OCOOH, SIKa 3BEPHYJIACH i3 3aIBOIO
PO JIOITYCK 0 CKJIQJCHHSI KBaNi(hiKaliifHOTO iCINTY, TPOMAJITHCTBA JIepKaBH-
arpecopa 4 JepKaBH-OKyTIaHTa.

Ha BukoHaHHs BuiieHaBeqeHNX npunwcis 4. 1 cr. 8 3akony Pana agBokariB
Vxpaian 3atBepmmwia [lopsamox AomycKy 0 CKIageHHS KBanmi(iKalliifHOro
ICTIMTy, TIOPSHOK CKIaACHHA KBami(iKamiifHOTO ICIIUTYy Ta METOIUKY
OLIHIOBAHHS Pe3YJIbTATIB CKJIaJIeHHS KBali(ikaliifHOro icrmry Juisi HaOyTTs
npaBa Ha 3aHATTS aJBOKATCHKOIO [ISUIBHICTIO B YKpaiHi (pimeHHs Pamm
anBokatiB Ykpairu Ne 270 Bix 17.12.2013, nami — [Topsimok).
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Sk BOawaeThes 31 3micTy myHKTIB 3 14 posziny 1 IMopsnky [2]:

- nis Iopsiaky MOIMIMPIOETHCS HAa TPOMasiH YKpaiHH, 1HO3EMILB Ta 0ci0
0e3 rpoMajisdHCTBa, SIKI 3BEPTAIOTBECS 3 METOI0 HAOYTTS CTarycy aJBoKaTa
BIIEpIIIE, TIOBTOPHO, a00 MiCJIst 1M030aBJIEHHS 1paBa Ha 3aHATTS A/IBOKATCHKOIO
ISUTBHICTIO,

- nis uporo IlopsiaKy He TOIMPIOETHCS HA BUPIIICHHS MMUTAaHHS HAOyTTS
aJIBOKaToM 1HO3eMHOI JiepKaBHU TpaBa Ha 3aHATTS aBOKATCHKOIO JISUILHICTIO
B YKpaiHi.

Tob6ro, Pama anmBokariB VYkpainm miatBepmia 1mmM  [lopsakom, 1o
3BEPHYTHCS 110 KBaTi(iKaiifHO-AMCIUILTIHAPHOI-KOMICIT aiBOKaTypu 3 METOI0
HaOYTTS CTAaTyCy aIBOKaTa B YKpaiHi MOXKyTh TAKOXK i 1HO3EMII.

VY po3znini 2 Topsinky BU3HAYEHO MEPENTiK JOKYMEHTIB, SIKi [IOBUHHA HA/IATH
JI0 KBamiikaniiiHO-TMCIMIDTIHAPHOI KOMicii aABOKaTypH 0co0a, sKa BHSIBHIIA
Oa)kaHHSI CTaTH IBOKATOM.

3okpema, myHKT 2 po3aity 2 Ilopsiaky 3a3Havae, 1110 OHOYACHO 13 3aABOIO
Mpo JIOMYCK JI0 CKJIAJCHHS KBATI(IiKAI[IHHOTO ICIIUTY 3asBHUK HAIa€ TCBHI
JIOKYMEHTH, TIEpeJiK SKUX HABEICHO B JIEB’SITW IMIANMYHKTAaX M. 2 po3xaiuty 2
[Mopsiaky [2].

Cepen mmx NOOKYMEHTIB, HANPUKIAM, BKa3aHO IPO OPHTIHAT Ta KOIIIO
JIOKYMEHTa, SIKHl y BCTAQHOBJIICHOMY 3aKOHOM TIIODPSIIKY MiATBEPIDKYE peec-
TpAIil0 MICIA MPOXKUBAHHA 3asiBHUKA, a TaKOK MPO KO0 KAPTKU (Hi3uaHOL
ocoOM — IUIaTHHKA IIOJATKiB, 3a BHKJIIOYEHHSIM BHIIQAKIB, KOJHM o0co0a
BIJIIIOBIZIHO JIO 3aKOHY Ma€ MPaBo HE OTPUMYBATH TaKy KapTKYy.

OpHak, y 1. 2 po3aity 2 ITopsiaky He BKa3aHO PO Te, II0 0c00a MOBUHHA
HaJlaTH OpUTIHAJ YW KOIMII0 JOKYMEHTY, Y TOMy YMCIi i macnopty, sSiKuii Ou
MIITBEPIUKYBAB 1 rPOMaITHCTBO, 30KpeMa, TPOMAISTHCTBO Y KpaiHH.

Ockimpkn KJIKA 7itoTh sSIK Cy0’€KTH BIAIHUX ITOBHOBaXKCHB IIPU 3IIii-
CHEHHI HIMH TTOBHOB&)KEHb, SIKi BKa3aHi B cTaTTsax 8 1 9 3akoHy, TO BOHM HE
MAalOTh TpaBa BUMAaraTé B 0ci0, sKi 3BEPTAIOTHCS i3 3asgBaMHU IIPO JOIMYCK 10
CKJIAJICHHS KBaTi(hiKAIIHOTO iCIIUTY, HATATH JOKYMEHTH, IO MiATBEPIKYIOTh
HasBHICTb B 0COOM OyAb-SIKOTO T'POMAISHCTBA. TakoX 3aKOHOABYO HE
BCTaHOBJICHO O00OB’s130K 0co0H, sika 3BepraeThes 10 KIKA i3 3asBor0 mpo
JIOIyCK JI0 CKJIAJeHHs KBamigikauiiiHoro icrury, nosigommsith KIAKA mpo
HasBHICTb Yy IIi€l 0co0i KIJIBKOX TpOMAasSHCTB (HANpPHUKIAJ, TPOMAJSTHCTB
VYxpaiau Ta pociiichkol (enepartii) 9u JHIe 0IHOTO TPOMAJITHCTBA POCIHCHKOL
(henmeparii.

Jo mporo gacy Pana amBokatiB YkpaiHu He BHECTA JJO CBOIX HOPMAaTHBHUX
aKTiB YKOJHHX TIPHIIHCIB, AKi O 3a00pOHSIIN TpOMAJITHAM JIep KaBH-arpecopa uu
JepKkaBU-OKymanTa 3Bepratics 1o KJ/IKA i3 3asBamMyi mpo JOMyCK [0
cknaneHHs: kBatigikamniiinoro icrmry. Takoxxk Pana amBokariB YkpaiHu He
BHeca 3Minu 10 [opsaky it Toro, mo6 3000B’s13aTH OCI0, SIKi 3BEpTArOThCS
no KJKA i3 3asiBamu 1mpo JOIyCK A0 CKJIaJeHHs KBawidikamiifHoro icnury,
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3a3HAyYaTH Mpo IPOMAITHCTBO OCTAHHIX Ta Ha/JaBaTH OPUTIHAIM YM KOIIii CBOIX
MACIOPTIB, & TAKOXK MO0 Taki 0COOM MiATBEP/HKYBAIN MICHMOBUMHE 3asBaMU
IpO BIJCYTHICTH B HHX TIPOMJISHCTBA JIepKaBU-arpecopa YH JIepiKaBH-
OKyIIaHTa.

Taxa mo3utis Pagu anBokaTiB YipaiHu 3yMOBIIEHa THM, III0 BOHA HE MOXKE
CBOIMH aKTaMH, SIKi € ITiI3aKOHHMMH, 3MIHIOBATH Y JOIOBHIOBATH TI BUMOTH,
SIKI BCTAHOBJICHO 3aKOHOZABIEM Y 4. 1 cT. 6 3aKkoHy, a TaKO)X BOHa HE MOXeE
PO3IIMPIOBATH TependaueHi 4. 2 ¢T. 6 3akoHy OOMEXKEHHS, sKI € 3aKo-
HOZIaBYMMH (piTbTpaMu 1st 0ciO, 1110 XOUyTh CTaTH a/IBOKaTaMH B Y KpaiHi.

Tomy crioyartky ciiz Ha 3aKOHOJIABYOMY PiBHI BCTAHOBHTH OOMEKESHHS /ISt
TPOMAJISH JIepKaBH-arpecopa 4d Jep)KaBH-OKYNaHTa y MOXKIIMBOCTI HaOyTTS
cTarycy ajgBokara B YKpaiHi, i Ile MOxe 3poOHTH BUKIFOYHO BepxoBHa Pana
YkpaiHn IUBIXOM BHECEHHS 3MiH 10 crarei 6 i 8 3aKkoHy, MOMOBHMBINH IIi
HOpPMH 3aKOHY HOBOIO HOPMOIO-3aCTEPEXEHHSM TPO Te, IO HE MOXe OyTH
JIONyleHa [0 CKiIaieHHs KeamidikauiiHoro icruty ocoba, sika Mae
IPOMAJISIHCTBO JIepyKaBHU-arpecopa 4u JIepKaBH-OKYNaHTa, a TaKOX HaJaTh
npaBo KJIKA, 1i kBami¢ikariiiHiii nmanari Ta wieHaM Ii€i MmajgaTd 3BEpTaTUChH
13 MACEMOBHMMH 3aITUTaMH IO BiITIOBITHUX OPraHIB JUIS MEPEBIpKUA HASBHOCTI
B 0COOH rpOMaJISTHCTBA JIepKaBH-arpecopa 4 JAepKaBH-OKyIIaHTa.

Jlo TOro K, SIKIIO TOPIBHATH 3aKOHOJABYO BCTAHOBJICHI BHMOTH LIOJO
HaOyTTsl CTaTrycy HpOKypopa, aJBOKaTa, HOTapiyca, AEp>KaBHOTO BHKOHABLI,
TO Ha JaHWi 4Yac ymmie 3akoH Ykpaiau «I[Ipo agBokaTypy Ta aJBOKaTCHKY
JSUTBHICTEY HAJla€ MOYKITUBICTD HAOYTH CHEI[ialbHUI CTaTyC B YKpaiHu ocobam,
SIKi HE MalOTh TPOMA/ISIHCTBA Y KpaiHH.

Harowmicts y wactunax 1-3 cr. 27 3akony Ykpaiau «IIpo mpokypatypy» [3],
4. 2 cr. 3 3akony Ykpainu «IIpo HOTapiat» [4], u. 1 cr. 10 3akony Yxpainu
«[Ipo opranu Ta oci0, SAKi 3MIHCHIOIOTh IPIMYCOBE BUKOHAHHSI CYIOBHX PillIeHb
i pilleHp iHIMKMX opraHiBy [5] BKa3aHO, WO MPOKYPOPOM, HOTapiycoM Ta
JIep’KaBHAM BHKOHABIIEM Bi/ITIOBiTHO MOXe OyTH JIMIIIE TPOMAISTHUH YKpaiHH.
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HAJIEJKHICTH TA JONYCTUMICTD BIZIEO3AIIUCIB 3 BILTA
SAK EJEKTPOHHUX JOKA3IB ITPA PO3CJIIJTYBAHHI
KPUMIHAJIbHUX ITPABOINIOPYIIEHb, BUUHEHUX
HA TEPUTOPII BOMOBUX JIi

3aroponawniii €. O.
acnipaum kagedpu KpumiHanbHoi rocmuyii, aogoxam,
Hasuanvno-nayrxosuii incmumym npaga ma ncuxonoeii
Hayionanvnoi akademii’ suympiuinix cnpas
M. Kuis, Yxpaina

AxTtuBHI OOHMOBI mii Ha 3Ha4YHIA YacTWHI TepuTopii YKpaiHUm YHEMOXK-
JIMBIFOIOTh CBOEYACHE Ta MOBHOLIHHE JIOKYMEHTYBAaHHS BENIMKOI KiJIBKOCTI
KPUMIiHAIBHHAX [PABOMOPYIICHb. 30KpeMa, BHHUKAIOTH CYTTEBI TPYAHOIIL 3
(hikcarriero obcraBuH 3aruOeni BIMCHKOBOCTY:KOOBIIB YHACIIIOK OOCTPLNB,
PO3CTPLIIB MOJOHCHUX, @ TAKOXK 1HIIMX BOEHHUX 3JI0YHMHIB. Y IIbOMY KOHTEKCTI
pociiicbko-ykpalHCbka BiiHA HEpINKO XapaKTepHU3YEThCs SIK «BiiHA JPOHIBY.
Be3ninoTHi JiTaNkHI anapaTH, OCHAIICHI BiJICOKaMEpaMy, 3/aTHI 3MIiHCHIOBATH
Bi3yaJlbHy pO3BiZKYy Ta (iKCallil0 MOMIH y 30HaX, HEIOCTYNHHUX Ui Tpea-
CTaBHHKIB IIPaBOOXOPOHHKX opraHiB 200 3CY, mo BiIKprUBae HOBI MOXKIIUBOCTI
UL 300py TOKA3iB Y KPUMIHATBHOMY TIPOBAKCHHI.

Cremmika Bimeo3anuciB 3 MAPOHIB SIK JIOKa3iB TPH PO3CIiTyBaHHI
KPUMIHQJIBHUX ITPABONOPYIIEHh B IIEPLIy Yepry 3yMOBIICHA HAJEKHICTIO
BIJICO3AIIUCIB JI0 CJICKTPOHHUX JTOKA3IB.

YacruHoto 2 cr. 84 KpuMiHaibHOrO mHpolecyalbHOro KojeKcy YKpaiHu
(KIIK VYkpainu) BH3HAUEHO, MIO NPOIECYATFHUMH JDKEpPENaMu JI0Ka3iB
€ TIOKa3aHHs1, PeYOBi JOKa3H, TOKYMECHTH, BHCHOBKH eKcriepTiB [1].

52



BogHowac Bineo3anmc sIK JJOKa3 B EJNEKTPOHHIA ¢opmi Moxe OyTtn
BIJIHCCEHUI SK 70 JOKYMCHTIB, PEUYOBHX JOKa3iB, TakK 1 JO BJIACHE JOKAa3iB
B €JIEKTPOHHIH (OpMi, SKi MPOMOHYETHCS BITHECTH IO MPOLIECYaTbHHIX KEPE
Jokasis [2].

UnHHE KpIMiHATBEHE TIPOIeCyallbHE 3aKOHOIABCTBO Y KpaiHU HEe MIiCTHUTH aHi
YiTKOTO BU3HAYCHHS TOHATTS ENEKTPOHHHX JOKAa3iB, aHI HAJICKHOI IIpoIle-
cyanpHOl Kimacuikaiii BiJICO3aMUCIB SK JPKEpeN OKasiB, IO 3YMOBIIIOE
TPYIHOILI He JIMILE Y MpaBo3acTOCyBaHHI, ajie i y (opMyBaHHI y3roJPKEHHX
TIIXOIIB IO iX OIIHKH B paMKax JOCYIOBOTO PO3CIiTyBaHHS.

3 oy Ha 00’€KTHBHI TpyJHOIII y 300pi /I0Ka3iB y palioHaX aKTUBHUX
0oioBHX Hili, OOTPYHTOBAHNUM BHIAETHCS AOITyCTUMICTh BUKOPUCTAHHS BCHOTO
MacHBY BiJICO3aIHCIB, OTPAMAHUX 13 OE3MMIIOTHHX JITAIPHUX arapariB, He3a-
JIGKHO BiJ TOro, KMM CaMe 3IiiCHIOBAIIOCH BIiICO3HOMKAa — IpAIliBHIKAMH
OpTraHiB JIOCYIOBOTO PO3CIITyBaHHS, BIMCHKOBHMH IiAPO3AUIAMUA UM IMBTb-
HUMH 0COOaMH.

Cy0’eKTH OLIHIOBaHHS JIOKa3iB B paMKax KPUMIHAJIBHOTO TPOBAKEHHS
3IIITOBXYIOTBECS 3 PSAZOM TPYJHOIIIB IPW BH3HAUCHHI BiJICO3alucy 3 APOHIB
HaJICKHNM Ta JIOITyCTUMHUM JIOKa30M.

[Mo-nepiie, TpoOIEMHHM € TMTaHHS BUSBICHHS PEJICBAHTHOTO BifeO3amucy,
110 MOKe OYyTH BUKOPUCTAHWH y KPUMIHAIBHOMY HPOBAaJUKeHHI. Uepes BelHKy
TepUTOpit0 OOHOBMX Milf, MMHAMIYHICTE 3MiH Ha JiHII (POHTY Ta BEIHKY
KUTBKICTH TIPaBOIIOPYILIEHB, IO BiAOYBArOTHCS ONHOYACHO, BCTAHOBUTH Ta
JIOKJTI3yBaTH BiZICO3aITUC, SIKMI OM TOCTOBIPHO BiOOpaykaB KOHKPETHY MO0,
HaJ[3BUYANHO CKJIAJTHO.

[Mo-npyre, 3HauHy CKJIAIHICT CTaHOBHTH ifeHTHIKalis oci0, 3adikco-
BaHUX Ha BiJI€03aIKCi, 0COOIMBO SIKILO HIETHCS TPO MMiI03PIOBaHNX Y BUMHEHH]
0COOJIMBO TSDKKHUX 3JIOYHHIB, SK-OT PO3CTPLTH BifiCBKOBOIIOJIOHSHNX. 3a3BUYaid
BiIeO 3 JPOHIB 3HIMAETHCS 3 BEIMKOI BUCOTH, O€3 YITKOTO 300payKeHHS OO,
0e3 3ByKy, 1 HE MICTHTh JONATKOBUX ineHTH(iKamiiiHux o3Hak. Lle yHemox-
JIMBIIIOE OJHO3HAYHE BCTAHOBJICHHS SK MEPCOHAIBHMX IaHMX OCi0, Tak
1 KOHKpETHHUX OOCTaBHH MOil.

Io-TpeTe, omHUM i3 KIFOUOBHX aCICKTIB € MEPEeBipKa CIPABKHOCTI BiZeo-
3anmcy. IcHye pr3HK BUKOPHCTaHHS 3MiHEHHX a00 ITYYHO 3reHEPOBAHUX BiIeO
(deepfake), mo Moxe cBimomMo ge3iHpoOpMyBaTH CHiACTBO abo OyTm
BUKOPHCTAaHUM SIK IHCTPYMEHT MAaHIITyJISIIil TPOMAICHKOI0 TyMKOIO. Y 3B’SI3KY
3 OUM TOCTAa€ HEOOXIAHICTh TEXHIYHOI EKCIIEPTH3H U IiATBEpIKCHHS
aBTEHTUYHOCTI BiZeoMarepiaiiB, IXHBOTO IIEPBHHHOTO JDKEepesa, IMLTICHOCTI
Ta BIZICYTHOCTi O3HAK MOHTAXY.

[o-ueTBepTe, BXKIUBOIO TPOOIEMOIO € 3a0e3MeueHHsT OS3MeKH CBIIKIB Y1
oci0b, skl mepenaroTh Bimeozamucu. Y 30HaX OOWOBHX Jiif BOHH MOXYTh
3a3HABaTH II€peCiiyBaHb YW penpecii 3 OOKy OKyHariiHMX BIHCHK abo
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KOJJaOOpaHTIB, II0 CTBOPIOE CEPHO3HI PU3MKH Ul 300py Ta BHKOPUCTAHHS
TaKMX JJOKa3iB y KpIMiHAJIbHOMY TPOLIECi.

KpiM TOro, HaBiTh SKIIO YYaCHHKaM IPOBAKCHHS BIAIOCS BHUSIBUTH
BiJI€O3aIuC, KU MOTEHIIHHO MOXe OYyTH JOKa30M B paMKaX KPHMIHAIBHOTO
MPOBA/KEHHS, BiH Mae OyTH HAISKHIM YMHOM MIONYYEeHHWH 0 MarepiatiB
CIIpaBH Yy MOPSIIKY, Iepen0aueHoMy MPOLeCyaTbHUM 3aKOHOAABCTBOM.

Y pasi, SKIIO 3alUC OTPUMAaHO OpPraHOM JOCYZOBOTO PO3CIITyBaHHS
B MEXaxX BJACHOI JISUTBHOCTI, BiH (DIKCYEThCS B MPOTOKOJNI climdoi (po3-
IIyKOBOi) 1ii 3 JojaBaHHAM Hocist iHpopmartii. CTopoHHI 0coOU (BOJIOHTEpH,
JKYpHAIIICTH, BIHCHKOBOCITY>KOOBIIl) MOXKYTh HEpeiaTH BiJE€O3allucH Y pamKax
JI0OpOBUIBHOTO HamaHHs iH(OpMaIii. Y oMy BHIIAAKY CITiuuii a00 TIPOKYpOp
0(hOpMITIOE  TIPOTOKON OV PEYOBOrO J0Ka3zy abo eNEKTPOHHOTO HOCIs,
3 OMHKCOM YCIX 30BHIIIHIX Ta BHYTPINIHIX XapaKTEPUCTHUK 3aIHCy. 3a MOTpeOH
MPOBOJNTECSA EKCIIePTH3a aBTEHTUYHOCTI Bimeodailily, 30KpemMa 3 METOI0
BCTaHOBJICHHS BiZICYTHOCTI MOHTaXXy, ZIaTh cTBOpeHHst, GPS-koopnuHar Tomro.

VY BuMankax BUHUKHCHHS CYMHIBIB II0JI0 aBTEHTUYHOCTI, IUTICHOCTI 4d
TEXHIYHUX XapaKTEPUCTHK BIJE€O3aITUCy, CIiJl PU3HAYATH CY/IOBY CKCIEPTH3Y
BimmoBimHO 10 cT. 242 KIIK VYkpainu. Excriepr Moxe aaTv BiANOBiAi Ha
MUTaHHS MIONI0 Yacy CTBOPEHHS, O3HAK pElaryBaHHs, BiIIOBITHOCTI 3MicCTy
peaNTsHIM TMOAISM, a TAKOXK MOXKIIMBOCTI ineHTH(iIKaIIii 0ciO.

Cexperap Ilepmioi cymoBoi mamatn KacamifiHOTO KpHUMIiHAJIBHOTO CyIy
y ckinazi Bepxosroro Cymy Haramist AHTOHIOK 3a3Hauae, 10 y BHUITAIKaxX, KOJIH
HIeThCsl MPO NPU3HAYECHHSI EKCIIEPTU3M BIJEO3AITUCIB, TOCTAE MUTAHHS PO
MOXIMBICTh BHKOPHCTaHHs IM(POBUX J0Ka3iB. Bixeozamuc moxe OyTtn
KITIOYOBUM JIOKa30M, IO TOB’SI3y€ BUMHEHHS 3JI0YMHY 3 HOro cy0’€KTamu —
POCIACEKAMHY BIHCHKOBHMHU.

TpamuIiiHO eKcriepTd B KPUMIHANBHUX MPOBAJDKCHHSAX 3BEPTAIOTH YBATY
Ha Te, [0 BOHA MOXYTb POOHTH BHCHOBOK JIMIIIE IOZO OPHTiHAIY BilICO3aITHCY.
IIpore B €BpomeichKNX OepikaBaX iCHYE MOXIIMBICTD E€KCHEPTHOTO aHAII3Y
JIOCTOBIPHOCTI BiJ€O3aINCIB, [0 HE € OpHTiHAJaMH. TOMy BHHHKA€ NMHUTAHHA
I0JI0 MOYKJIMBOCTI HIMPIIOrO0 BHUKOPHUCTaHHS IM(PPOBHX HOKa3iB, OTPUMAaHUX
y Qopmati Bifie0 B HAI[IOHAILHOMY KPHMIHAIRHOMY MpOIECi. AJDKE YacTo
Taki 1@pPOoBi JTOKa3K — OJIVH i3 JIAHITFOTIB TIOETHAHHS 1 JIOBEJACHHS MPUYHUHHO-
HACTIZIKOBOTO 3B’SI3Ky MDK JISIHHSIM, BYMHCHHM OCOOOI0, Ta 30pOMHOI0
arpeciero [3].

3Ba)karoun Ha 3pOCTaHHS PO OE3IIOTHHX JITAIbHHUX amapariB y ikcarii
(haxTiB BUMHEHHA 3JI0YMHIB, Y TOMY HYHCIIi BOEHHHX, BHHHKa€ 00 €KTHBHA
motpeba y HOPMATHBHOMY 3aKpilUICHHI TOHSTTA «HOKa3, OTPUMaHUA
3a poromororo BITJIA» B mexax KpuMiHaJIBHOTO IpPOIECYaTbHOTO KOJAEKCY
Ykpainu. BuszHaueHHsI IbOro TepMiHA J03BOJUTH OJHO3HAYHO KBati(iKyBaTH
JOKEPENo OTPHMAaHHS Takol iH(popMallii Ta BCTAHOBUTH CHEIJIbHUI TOPSIIOK Ti
00pOOKH, OIIIHKM Ta BHKOPHUCTaHHS B MeXaX KPHMIHAJBHOTO NPOBAKEHHS.
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JloniibHO TakoXK AeTalli3yBaTh BIIMIHHOCTI MK BiJI€O, OTPMMaHHMH 3 JPOHIB,
II0 BHKOPUCTOBYIOTHCSI ITIPABOOXOPOHHHMH OpraHaMH, Ta MartepiajlaMmH,
HaJ[aHUMH MIPUBATHUMH 0c00amy a0 CTOPOHHIMH CIIOCTEpiradamu.

KpiM TOro, BaKIMBO BCTAHOBUTH VHI()IKOBAHWIA TIOPSNOK 30epiraHHs
Ta (ikcamii MeTagaHWX BieO3alHCiB, OTpUMaHMX 3a mgormomoror BITIA.
Meranani — Taki K Jara, 4yac, KOOPIMHATH 3HOMKH, MOJEIb MPHCTPOIO, HOMep
MPOIIMBKU TOLIO — € KPUTHYHO BKJIMBUMU JJIsl BCTAHOBJICHHS aBTEHTHYHOCTI
MatepianiB. Ix BTpara a6o Moaudikamis Mojke MOCTAaBUTH I CyMHIB
JIOITyCTUMICTB JI0Ka3y. 3alpOBa/UKEHHST BUMOTH ILOAO CTBOPEHHS IPOTOKOITY
3 TEXHIYHIM OITCOM HOCIs1, crioco0y mepeadi iHpopmarii Ta miaTBeppKeHHS Ti
IUTICHOCTI JTO3BOJIUTH 3a0€3MECUUTH HaJICKHY TPOIlecyallbHy (hiKcaIlifo mKepea
JOKa3y.

Takox JOIUIBHEM € BIPOBAPKEHHS JEP)KaBHUX TEXHIYHHX CTAaHIAPTIiB
Ta eKCIIepTHUX KpHTepiiB 10 BimeozamuciB, orpumanux 3 BIIJIA. 3oxpema,
HIeThCsl MpO BU3HAYEHHS MIHIMAIGHUX TEXHIYHMX HapaMeTpiB Bifeo (po3-
JITbHA 3/IATHICTh, YACTOTAa KaJpiB), BUMOT J0 30CpEXKCHHS OC3MepepBHOCTI
3alncy, BIJCYTHOCTI O3HaK MOHTa)XY, a TakoX IIPO AJITOPUTMH HEPEeBIpKU
Ha o3Haku 1H(poBoi (anbcudikanii (Bmodatoun deepfake). Taki cranmaptu
MalOTh CTaTH 0a30[0 I HPOBENCHHS CYIOBUX EKCIIEPTH3 1 CIyryBaTH
00’ €KTUBHHAM OPIEHTHUPOM TIPH OLIHIII JJOKA3iB Y Cy/Ii.

VY miacyMKy, yOOCKOHAIEHHS KPHMIHATBHOTO MPOIECYabHOTO 3aKOHO-
JTABCTBA y HAmNpsMi periaMeHTarlii mdpoBux HOKa3iB, orpuMaHux 3 BIIJIA,
€ HarajgbHOIO TIOTPeOOI0, 3YMOBJICHOIO SIK CYYacHHMH YMOBAaMH BiiiHH,
TaK 1 TeXHIYHUM PO3BUTKOM. CHCTEMHE BPETYIFOBaHHS IIbOTO MUTAHHS CIPHS-
THMe 3a0€3EeUEHHIO MPaBOBOI BU3HAYCHOCTI, IPOLIECYaTIbHOI CIIpaBeUTMBOCTI
Ta e(peKTUBHOCTI KPUMIHAJILHOTO TIPOB3/KEHHSI B YMOBAX HOBITHIX 3arpo3.
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J0 IMTAHHA ITPO ITPUHOUIT JOBPOCOBICHOCTI
B AIMIHICTPATUBHO-ITPOLHEAYPHUX BIJHOCHUHAX
3 CYB’EKTAMU I'OCIIOJAPIOBAHHA

IBanuyk A. C.
acnipanmka xageopu iHopmayitinozo, 20Cn00apcbKo20
ma aOMIHICIPAmueHo20 Npaed,
Hayionanvuuti mexuiunuii ynieepcumem Yxpainu
«Kuiscoxuii nonimexuiynuii incmumym imeni leopa Cikopcvko2o»
M. Kuis, Yrpaina

OCHOBOIO IJIsI PO3BHTKY CY4YacHOTO CYCIUIBCTBA € 3acagy CTaJoro
PO3BHUTKY, III0 CIPsIMOBAHI Ha 3a0BOJICHHS MOTPEO JIFOACTBA Ta TypOOTY MpO
MaiiOyTHI mokouinHs. [Iporiecu nudposizamii Ta eBpomeizaiii, 10 BiaOy-
BAIOTHCS B yCIX cdepax CYCHUIBHMX BIJHOCHH, TOKJIQJAlOTh HA OpraHd
myOnivHOT Biagy JONATKOBHH OOOB’SI30K, OCOOJIMBO Yy BiJHOCHHAX 3 0CO0AMHU
NPUBAaTHOTO TIpaBa, — JOTPUMYBATHCS 3arajbHO-CTHYHUX TPUHIIMIIB
Ta MOPJIBHNX KaTeropiii.

Barome micrie y BiZHOCHHaxX 3 OpraHaMu ITyOJIi9HOI agMiHicTparii 3aiimae
THCTUTYT aAMIHICTPaTUBHO-TIPOLIEAYPHIX BITHOCHH, SKHHA HE TaK JTaBHO
OTpHMMAaB 3aKOHOJABUE BpETyMOBaHHA B 3akoHi Ykpainu «IIpo ammiHi-
cTpatuBHy mnpouenypy» [1], mo HaOyB umnHHOCTI 15 Tpymus 2023 poky.
IMpn mpoMy 3akoH mnependayae, IO aJMIHICTpaTHBHAa MPOIENypa MOXKe
BU3HAYaTHCS TaKoX 1 IHIIMMH 3aKOHaMH YKpaiHW, MDKHapOIHUMHU
JIOTOBOpaMH, 3rofla Ha OOOB’S3KOBICTh SKMX HajaHa BepxosHoro Pamoro
VYkpainu, Ta 3 ypaxyBaHHAM HPAKTHKH €BPONEHCHKOTO Cyay 3 IpaB JIIOAMHH,
aJie BIATIOBIIaTH MIPUHIIUIIAM, BCTAHOBJICHUM B 0a30BOMY 3aKOHi.

Bapro mHaromocutH, 1m0 Cy0’€KTH TOCIIOJAPIOBaHHSA KOHTAKTYIOTh
3 aIMIHICTPaTUBHUMHE OpraHaMH 37€O1IBIIIOT0 B MEXKaX CaMe aIMiHICTPATHBHUX
MpOLEIYp, SIKi PErIaMEHTYIOThCS OKPEMHMH 3aKOHAaMH  (PeeECTpalliiHi,
JIO3BUIbHI TPOLIETYPH, MPOLEAYPH JEpP)KaBHOTO HAIIANY (KOHTPONIO) Ta iH.).
Y TiM IpUHIMIIAM TaKUX B3a€EMOBIZTHOCHH BiJJBOJIUTHCS APYTOPSIIHE 3HAYCHHS.

3rimHO 3 TONOXKEHHAMH 3aKOHY aqMiHICTpaTHBHA IPOLEAypa IOBHHHA
BI/IIIOBIZIaTH 3araJbHONPABOBUM IIPUHLIMIIAM, 30KpEMa IIPUHIMILY BEPXOBEH-
CTBa TpaBa, B TOMY YHCIIi 3aKOHHOCTI Ta FOPUAWYHOI BH3HAYEHOCTI, PIBHOCTI
Hepel 3aKOHOM, OJHAK, IPU I[bOMY BKa3aHHM 3aKOHOM Y IIPaBOBY PEAIbHICTh
aIIMIHICTPAaTUBHO-TIPOLIEAYPHUX ~ BIIHOCHH BBOJHUTHCS TakoX OOOB’SI30K
JIOTPUMYBATUCh Ha MEPIINH MOV, MOPaJIbHO-ETUYHOI KaTeropii — MpHHIIMITY
JIOOPOCOBICHOCTI.
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YV KOHTEKCTI OCIIPKEHHS TIPUHIIMITY J00POCOBICHOCTI B 8/IMiHICTPAaTHBHO-
MPOLIEAYPHHX BITHOCHHAX 3 Cy0’ €KTaMU TOCTIOAAPIOBAHHS CJIiJl 3BEPHYTH yBary
TaKoXX Ha paHille MPUIAHATI OCHOBOIOIOXHI 3aKOHOZABUi aKTH, SIKi JOTHIHO
BPETYJILOBYIOTh 3a3HaueHy cepy IPaBOBIJHOCHH, 30KpeMa, Ha 3aKoH YKpaiHu
«IIpo ocHOBHI 3acay Iep>KaBHOTO HATTBIAY (KOHTPOIIO) y cepi rocrmogapchKoi
nisumeHOCT [2], 3akoH Ykpainm «IIpo mineH3yBaHHS BHIB TOCIIOTAPCHKOi
nmisuibHOCTDY  [3], 3akon VYkpainu «IIpo 103BiTbHY cucteMy Yy cdepi
rocrozapcekoi misibHocT» [4] [TomaTkouit [S] Ta MuTHUI Koaekcn YKpaiHu
[6]. IlpoanamizyBaBumM 3a3HaueHi HOPMAaTHBHO-TIPABOBI aKTH  MOXHA
BUCHYBaTH, IIO JKOJEH 3 HHX HE MICTUTh BHMOT JO OpraHy ITyOJiYHOI
aJMiHICTparii BHUKOHYBaTH CBOi OOOB’S3KM Ta peali3oByBaTd (YHKII
JIOOpPOCOBICHO, 3 JOTPHMMAaHHSIM IEBHHX CTHYHUX Ta MOPAIBHHX KaTeropii
cycminberBa. OTKe, TOXOIUMO 10 BHCHOBKY, IO 3alPOBaDKCHHH 3aKOHOM
Vipaian «IIpo amminictpatuBHy npouieypy» [1] mpumimm 106pocoBicHOCTI B
aJIMIHICTPATUBHO-TIPOLICAYPHUX  BIMHOCHHAX €  KOHICNTYAIbHO  IHIIUM
MIIXOIOM 10 BUMOT JO TOBEAIHKM OpraHy MmyOJIiYHOI BiIagy, B TOMY YHCII
y BIZJHOCHHaX 3 CyO’€KTaMH TOCIIOIapIOBaHHS, HiX OyB NpPUHHSTHN paHimie
y HOpMaTuBHIH cdepi.

Buxomsan 3 aHanizy 3akony Ykpaiau «[Ipo anMiHICTpaTHBHY TpOLICITYPY»
[1] Ha nmpeaMer KOTpUMAHHS MPUHIUITY JOOPOCOBICHOCTI B a/IMiHiCTPATHBHO-
MPOLIEYPHUX BiJHOCHHAX 3 CyO’€KTaMH TOCIIOJAPIOBAaHHS, MOXKEMO KOHCTa-
TYBaTH, LIO:

1) HOpMaTHBHE 3aKpiIUICHHs MPHHIIUITY TOOPOCOBICHOCTI MICTHTH y cOOi
JIMIIIE 3arajibHi TBEPPKEHHs, 0e3 HalaHHsI PO3IIUPEHOTO TIIyMadeHHST;

2) TNpUHIMIY JOOPOCOBICHOCTI TMOBWHHI IOTPUMYBATHCh HE TUIBKH
aIMIHICTPaTHBHI OpraHy, ajie W iHII yYaCHUKW aJMiHICTPaTUBHHX IPOLETYD,
30KpeMa cy0’ €KTH roCIOJapIOBaHHS;

3) HeAOTpUMAaHHS MPUHIUITY TOOPOCOBICHOCTI MOXKE MOCTABUTH B 3aJI€XK-
HICTh pe3ynbTaT pO3MILIAY aAAMIHICTPaTHBHOI CIpaBH (B MeXax aaMiHi-
CTPATHBHOI IIPOLICAYPH).

Buxomsun 3 BHIIEBKa3aHOro, MOXKEMO TiACYMyBaTH, IO 3 ONLILY
Ha AaKTYyalbHICTh IMIUIEMEHTAllll MOpaJbHO-€TUYHUX KaTeropiii Ta HOpM
B NPaBOBY PEAIBHICTh Ta OOME)KEHE BHU3HAYEHHS IPHUHLMITY JOOPOCOBICHOCTI
B 3akoHi Ykpainm «IIpo aamiHicTpaTHBHY mNpoLenypy» OCOOJMBY yBary
HEOoOXiTHO MPUIUTITH JTOCTIKEHHIO MPABOBOTO PETYIIOBAHHS caMe TPHHITHITY
JIOOPOCOBICHOCTI B aJMiHICTPaTHBHO-IIPOLICIYPHUX BiJHOCHHAX i3 Cy0’eKTamMu
TOCIOJaPIOBaHHs, LI0 CIPUATHME BIOCKOHAJICHHIO YHHHOTO 3aKOHO/IABCTBA,
eeKTHBHII pearizallii MMOBHOBA)XEHb OpraHaMH ITyOJIiYHOI axMiHicTparii
Ta 1paB 1 000B’A3KIB Cy0’€KTaMH TrOCIIOAAPIOBAHHS, CTBOPEHHIO CIIPHSATINBOTO
MPABOBOTO CEPENOBHINA U peaizaiil Cy0’e€KTaMH TOCIIOJapIOBaHHSI iX
3aKOHHMX TIpaB Ta IHTEpPeCiB y BIIHOCHHAX 3 OpraHamu ITyOJIYHOI
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asMiHicTpallii, 0cCOOIMBO B YMOBaX BOEHHOTO CTaHy Ta HICIIIBOEHHOI BiIOyJ0BH
Ta 3arajioM PO3BUTKY CYCITUILCTBA Ha 3aCaJaX CTAJIOrO PO3BUTKY.

JlitepaTypa

1. Tlpo ammiHicTpaTHBHY MpoOIeAypy: 3akoH Ykpainum Bim 17 moToro
2022 p. Ne 2073-IX / Bepxosna Paga Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/2073-20#Text (nara 3sepuenss: 01.10.2025).

2. TIpo ocHOBHI 3acamu Jep)KaBHOTO Harwimy (KOHTpoir) y chepi
roCrmoAapchkoi mistibHOCTI: 3akoH Ykpainu Big 05 kBitasa 2007 p. Ne 877-V /
BepxoBHa Pama Vkpaimm. URL: https://zakon.rada.gov.ua/laws/show/877-
16#Text (nara 3Beprerns: 01.10.2025).

3. Tlpo nireH3yBaHHS BHIIB TOCHIONAPCHKOL AISUTHHOCTI: 3aKOH YKpaiHu Bif
02 Gepesms 2015 p. Ne 222-VIII / BepxoBma Pama VYxkpaimm. URL:
https://zakon.rada.gov.ua/laws/show/222-19#Text (mara 3BEPHEHHSL:
01.10.2025).

4. Tlpo nmo3ButbHY cucteMy y cdepi rocrnomapchkol IisUIBHOCTI: 3aKOH
VYxpainu Bix 06 BepecHs 2005 p. Ne 2806-1V / BepxoBna Pana Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/2806-15#Text (mara 3BEpHEHHSL:
01.10.2025).

5. TlonmatkoBwuii komeke Ykpainu: 3akoH Ykpainu Bix 02 rpymnst 2010 p.
Ne 2755-VI / Bepxoua Pama VYxpainm. URL: https://zakon.rada.gov.ua/
laws/show/2755-17#Text (mara 38eprenns: 01.10.2025).

6. Murnuii komekc Ykpainu: 3akoH Ykpainu Bim 13 Oepesus 2012 p.
4495-V1 / BepxoBna Pama VYxpainun. URL: https://zakon.rada.gov.ua/laws/
show/4495-17#Text (nara 3Bepuennst: 01.10.2025).

58



DOl https://doi.org/10.36059/978-966-397-550-4-17

10 MIUTAHHS IPAKTUYHOI'O BUKOPUCTAHHS IITYYHOI'O
IHTEJEKTY B CYJAX HA ITPUKJIAJII BULIIOT'O
AHTHKOPYHUIMHOI'O CYIY

Kaainnikos O. B.
dokmop @inocogii, adsokam, OOKmMoparm,
Kuiscoxuii ynisepcumem inmenekmyanvroi énacnocmi i npasa
Hayionanvnozo ynisepcumemy «Odecvka opuouyna akademisy
M. Kuis, Ykpaina

[MuraHHS BUKOPUCTAHHS INTYYHOTO IHTENEKTY MOCTIIKYBAJIH i1HO3EMHI
Ta BiTYM3HsHI HaykoBi, 30kpema: I".K. ABzneesa, .B. bacucra, f.0. beprasiok,
B.B. bniznrok, ®.3. bopresiyc, JI. Baitnanrc, C. Baxtep, P. Bepme, M. Bin,
AL 3top6ens, ML Jlemypa, C.®. lenncoB, M. E6epc, E.J[x. IBepceH,
P. Kano, M.B. Kapuescokuii, JI.1. Kitenika, A.I1. Jlixtanceka, E. Jligrpin, . Jlo,
M. Mityenn, b. Mitrensintanr, B.O. Muxaitnos, B.I'. ITapnos, O.B. ITnaxor-
Hik, O.E.Pamyramii, , K.Paccem M. Po6eprc, B.M. Ctparonos, I'. Omng,
®. Credani, 0.0.Topbac, XK.B.VYnoenko, B.Jl. Xepen, B.M. IlleBuyk,
M.B. lllenniteko, K. ApoBwii Ti iHMIi.

TexHOMOTI] ITYYHOTO IHTENEKTy 3 KOXXHHM JTHEM BCE OLIbIIe BHUKOpPHC-
TOBYIOThCSL Maibke B YCiX cdepax HAIoro KUTTsS. [lepeBarn HOBITHIX CHCTEM
TOBMHHI BUKOPHCTOBYBATUCS B OpraHax Ta yCTAaHOBaX JIEPKAaBHOI B4y B TOMY
YHCII Y CY/IOBIH cHCTEMI, [T HAJIEXHOTO 3/IIHCHEHHS HUIMH CBOTX (DYHKIIIH.

BuxopucTaHHs IITYYHOTO IHTENEKTY Y CY/IOBii cucTeMi YKpaiHy BiIKpHUBae
HOBI MOXITBOCTI JJISI T IBHIIICHHS €(DeKTUBHOCTI TIPABOCYIIS, OJJHAK BOTHOYAC
CTABHUTbH IIEpPE IPABOBOIO CIUIGHOTOIO CKJIAIHI 3aBIaHHS — SK TEXHIYHOTO,
TaK i €eTMYHOTO Ta TPABOBOTO Xapaktepy [1, c. 464].

IOpucrka y cdepi mryqnoro intesexkry Hanpsamy «He3amexni menia»
Oubra IlerpiB Bkasye, mo Bukopucranss 11 B cynax Mae 3HauHMil moTeHmia€,
abu TOKpaluTH e(EeKTHBHICTh, IBHUJAKICTH Ta JOCTYIHICTh MPaBOCYIISA
Ta BiIOKpeMioe 4 KOMIIOHEHTH IepeBaru 3actocyBaHHs LI B cyno4MHCTBI:
1) edexruBHicTs (LI Moxe aBTOMaTH3yBaTW IIOBCSIKJCHHI —3aBIaHHS,
BUBLIHHUBIIY POOOYHIL Yac CyIUTIB Ta CIIBPOOITHHUKIB, a0W BOHH 30CEPEIMITICS
Ha CKIQNHINMX Aacrekrax IxHpoi pobotw); 2) mmuakicte (LI 3maren
MIPUCKOPHUTH Pi3HI MPOIEAYPH, BKIFOUYHO 3 OOpPOOKOIO CIIpaB Ta YXBaJICHHIM
BepAWKTiB; 3) sKicTh (BukopuctanHs I Moxe MOKpamuTH pOIeC yXBaJICHHS
pillieHb, JaBIIM CYJJsIM JOCTYI JIO IIMPUIOTO CHeKTpy iHdopmarii
Ta aHamiTMUHMX Aanux); 4) gocrymHicts (LI moxke 3poduth ropuanuHi
MOCIIYTH JIOCTYIHIIINMU JUTS JIIOJeH, sKi He B 3MO31 HaWHATH aJBOKaTa 41
MAarOTh 0OMEXEHHH JOCTYTI JI0 CYA0BOI cucTeMH) [2].
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3rigHo 3 cr. 16 Kozmekcy cyamiBCbKOI €THKH, 3aTBEPIPKEHOIO PpillIeHHS
XX wgeproBoro 3T3ay cymuiB Ykpainu 18.09.2024, BUKOpHCTaHHS CyAZIerO
TEXHOJIOTIH MITYYHOTO IHTENEKTy € JOMyCTHMHM, SKIIO I[I€¢ HE BIUIMBAE
Ha HE3ICKHICTh Ta HEYIEPEIDKEHICTb CYIIl, HE CTOCYETHCS OLIHKH JOKAa3iB
1 TIporIecy yXBaJeHHS PillIeHb Ta He MTOPYIIYe BIMOT 3aKOHO/IaBCTRa [3].

Ha nepexonanns cynni Bepxosroro Cyny fna Beprastoka Bkazana HOpMa
(hopmyioe Tpu ymoBu nomyctumocti Bukopuctanns 11 cympero: 1) 30epe-
JKEHHSI HE3ISKHOCTI Ta HEYIEepe/PKEHOCTI, 2) HENOIYICHHS eNeryBaHHS
(YHKII OLIHKM JIOKa3iB 4YM TNPUHHSTTS pillleHb; 3) JOTPUMaHHS BHMOT
YUHHOT'O 3aKOHOJIaBCTBA [4].

Hakazom Bumoro antukopymmiiinoro cymay Bin 19.12.2024 Ne 56 «IIpo
JIesKi TTUTaHHS BUKOPHCTAHHS iHCTPYMEHTIB INTYYHOTO iHTENEKTY y Bummomy
AHTUKOPYIIIIHHOMY Cya» Oyjlo 3aTBEepMKEHO 3acagdl  BHKOPHCTAHHS
THCTPYMEHTIB IITYYHOTO iHTENEKTy y BHUIoMy aHTHKOPYIIUHHOMY Cyi 3TiAHO
SKUX:

— min mryysuM iHtenektoM (L) po3ymieTbest opraHizoBaHa CyKyIHICTB
iHQOpMaLIfHUX TEXHOJOTIH, i3 3aCTOCYBaHHSM SIKOI MOXJIMBO BHKOHYBaTH
3aBJIaHHS [IUISIXOM BUKOPHCTaHHS aJIrOPUTMIB 00poOKH iH(popMallii, oTpruMaHol
200 caMOCTIiTHO CTBOpEHOI Tif 9ac poOOTH;

— ocHOBHOIO MeToro BukopucTanus LI y nismeHOCTi BAKC € minpumieHHs
edekTuBHOCTI Ta mpo3opocTi misutbHocTi BAKC, a Takox BCTaHOBJICHHS YMOB
Ta TpaBwil BHUKOpHcTaHHA iHCTpymeHTiB LI mpm BUKOHaHHI CIy>KOOBHX
O0OB’SI3KIB 3 METOI IIJ[BHIIEHHS SIKOCTI pOOOTH, 3MEHIIeHHS 00csry
BUTPAUCHHX OpraHi3aliiHUX 1 MaTepiajlbHUX pPEecypciB, MOIIYKY MUIIXiB
T IBUILEHHS e(eKTHBHOCTI mpotieciB opranizanii podorr BAKC Toro;

— Bukopucranss 11 y mismmeHOCTI BAKC MOXE CItyryBaTé BHKIIIOUHO SIK
JIOTIOMDKHUH THCTPYMEHT Y NMUTAHHSIX HPHUIIBHAIICHHAS Ta ONTHUMI3allii BUTpAT
OpTaHi3aIiifHNX 1 MaTepiaIbHUX PECyPCiB, ITOB’I3aHMUX i3 BUKOHAHHSIM OKPEMHUX
poOOUNX TPOIIECiB, KPIM MMUTAHb, ITOB’SI3aHMX 31 3MIMCHEHHSAM NPaBOCYAIS UM
pobotoro BAKC, sk nep>kaBHOTO oprasy;

— npu upoMy Bukopuctanns LI nparisarkamMu BAKC nin yac BUKOHaHHS
CITy’)k00BHX 00OB’SI3KIB HE TIOBUHHO MOPYLIYBaTH MpaBa, CBOOOIN Ta 000B’SI3KK
JIOJIMHM 1 TPOMa/SIHMHA, €TUYHI TpaBWia W NMPUHIMIMN, TOTPUMAaHHS SIKHX €
000B’s13x0BUM 1151 TipartiBanKiB BAKC;

— Bukopucranss LI y cymodnHCTBI TOBUHHO IPYHTYBATHCS Ha TIPUHIAIIAX
HE3AJIeXHOCTI Cyly 1 He BIUIMBATH HA 00 €KTHBHICTB CYJIOBOTO ITPOLIECY;

— BH3HAYEHO TICBHI HAampsMH BUKOpHUCTaHHSA mpaniBEnkamu BAKC
iHctpymenTiB IIII, cepen skux: aHami3 Ta y3aralbHEHHS BEIHUKHX OOCATIB
JIAHUX; aBTOMAaTH3allisi MOBTOPIOBAHUX POOOYMX TMpOIeciB; Oo(opMIIeHHs W
Bi3yasizauii poOoumx 3BiTiB, rpadikiB, qiarpam; MoOIIyK HOBHX i€ 1 miaxomiB
JIO0 opraHizarii poOoYrX TPOIIECiB; CTBOPEHHSI KOHTEHTY Ta/a00 aBTOMAaTH3aIlii
BeneHHs1 BeO cropinok BAKC y comiagbHHX Mepexax; CTBOpPEHHsS 4ar-O0TiB
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JUIsl 3a0€3MeUeHHsT 3BOPOTHOTO 3B’s13Ky Bin BinsimyBauiB BAKC Ta y4yacHukiB
Cy/IOBUX TIpoleciB; n00ip MaTepiaiiB s CaMOPO3BUTKY; IiJBHIIEHHS
npoceciitroi kBamidikamii mpariBankiB BAKC, HaBuaHHS;

— TIONOKEHHST BKAa3aHUX 3acal He TMOMMPIOIOTHECS Ha 3xiiicHeHHs BAKC
npaBocynnd [5].

Amnani3 3acag BUKOPUCTaHHS iIHCTPYMEHTIB IITYYHOTO iHTENeKTy y Bruimomy
AQHTHKOPYIIIHHOMY CBIIYUTh MPO iX Y3rO/KEHHS 3 MPHUIIHCAMH aKTiB
€sponeiicbkoro  Coro3y, sIKi  BpEryJbOBYIOTh IUTaHHS BHKOPUCTAaHHS
Ity4HOro iHTENeKTY.

Tak, Permament €porneiicekoro Corozy 2024/1689 Bin 13.06.2024 «Arti-
ficial Intelligence Act» (3akoH mpo IUTy4HHH IHTENEKT) mependadae
MOXJIMBICTh BUKOPUCTaHHS IHCTPYMEHTIB IITyYHOTO IHTENCKTY I MiATPH-
MaHHI IOBHOBaYKEHB CY/UIIB IIPUHAMATH PIIIEHHS 400 HE3aJISXKHICTh CY/IMIiB, ajle
NpPH I[bOMY BCTAHOBIIOE TIEBHI 3aCTEPEKEHHs, IO IHCTPYMEHTH MLITYYHOTO
IHTEJIeKTY HE TOBHHHI 3aMiHIOBaTH CY/AJiB, a TOMY OCTAQTOYHE NPUHHATTS
CY/IOBUX DIllIeHb Ma€ 3aJIMILIATHCS AiSUTBHICTIO, KEPOBAHOKO JIFOIBMHU [6].

BoaHouac, Ha TemepinmHii yac B IHIIMX CyJaX 3aJIMIIAEThCS HE BPETY-
JIbOBAaHUM ITUTaHHS BUKOPUCTAHHS IHCTPYMEHTIB IITY4YHOTO iHTENEKTY.

Takum umHOM, 3acaay BUKOPUCTAHHS IHCTPYMEHTIB IITYYHOTO IHTEIICKTY Y
BumoMy aHTHKOpYNIIHHOMY Cy[i € TpOrpecHBHAM KpPOKOM YpPEryJIOBaHHS
MTUTaHHS BUKOPUCTAHHS TEXHOJIOTIH IITYIHOTO iHTENEKTY B TisTTGHOCTI CY/iB, a
TOMY TaKWil MMO3UTHBHHI MOCBIN BHIOro aHTHKOPYNIIHHOTO CyIy HMOBHHEH
OyTu MaciTaboBaHHMIA 1 Ha 1HIII CYIH.
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INPOBJIEMHU JOKA3YBAHHA Y KPUMIHAJIBHOMY
IMPOBAI’KEHHI IIOJ0 3JIOYUHIB Y COEPI
THTEJEKTYAJBHOI BJACHOCTI

Kamora K. B.
OOKMOp 10PUOUYHUX HAYK, npoghecop,
3acmynnuK 3a6idyeaya Kageopu KpUMIHAIbHO2O NPasd, NPOYecy
ma KpUMIHAniCmuKu,
Incmumym exonomixu ma npasa
Knacuunozo npusammnozo ynisepcumemy
M. 3anopidcocs, Yrpaina

[pobnemun oKa3yBaHHS y KPUMIHAIBHUX MPOBAPKEHHSX, SIKI CTOCYIOTBCS
TOCSTAaHHsI HA TIpaBa IHTENEKTYaJIbHOI BIIACHOCTI, CHOTOJHI Ha0yBae 0cOOIMBOT
BarW 4epe3 CTPIMKE 3pOCTaHHsA 3HAYCHHS IHTENICKTyaJbHHX HPOIYKTIB
Yy CYYacHHX COIIIaTbHO-eKOHOMIYHMX TmporecaX. Hapasi iHTeneKkTyaitbHa
BJIACHICTH PO3IJANAETBCS HE TUIBKM SK PE3YyNbTaT TBOPYOi AiSUTBHOCTI,
a W fK BaXIMBUA YMHHHUK IHHOBALIMHOTO PO3BHUTKY IEpXKaBH, 3MIITHCHHS
ii KOHKYpPEHTHHX TIO3MIII{ Ta MPOCYBaHHs Ha MKHAPOAHIN apeHi. PasoM i3 mum
y 1HM(pPOBOMY CEPENOBHIIII 3POCTAE KUIBKICTh MPaBONOPYILIEHb, CEpel SIKUX
HaWTOIINPEHINMMH 3IUIIAIOTECS IMIPaTCTBO, BHIOTOBJICHHS KOHTPaghaKTHOI
NPOAYKIi Ta HE3aKOHHE BINTBOpeHHS TBOpIiB. OCOONMBICTH TakKWX CHpaB
HoJsATaE B TOMY, IO JOBEICHHS BHHM BUMAarae 3aly4eHHs (haXOBHX 3HAHb,
BUKOPHCTaHHS CyYaCHHUX TEXHOJIOTIYHHMX IHCTPYMEHTIB JUIs 30MpaHHs U mepe-
BIPKH €JIEKTPOHHMX JIOKAa3iB, a TAKOXK B3a€MOIil 3 1HO3EMHHMH MapTHEPAMIL
BomHouac ykpaiHChKa MpakTHKa 3 PO3CIiyBaHHS, PO3IELY Ta POSKPUTTS IHX
MPaBOIOPYIICHb TOKa3ye HaM HHU3KY MpoOJeM: CKIaJHICTh IPaBUIIBHOT
kBaymiikarii, DOBeNeHHS HAsSBHOCTI YMHUCIYy Ta OOIPYHTOBaHE BH3HAUCHHS
PO3MIpY 3aIMOiTHAX HAM 30UTKIB.
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VY KpUMIH&JIGHOMY TNpolLieci JIOKa3yBaHHS € LEHTPAIBHOIO KaTeropiero,
sKa BU3HAYAa€ 3MICT JSUIBHOCTI CTOpiH 1 cymy. OcoONMBICTIO JOKa3yBaHHS
y ClIpaBax IOJO 3JIOYHMHIB MPOTH IHTENICKTyalbHOI BIACHOCTI € HEOOXiITHICTH
BCTaHOBJICHHS TPAaBOMIPHOCTI UM HENPABOMIPHOCTI BHKOPHCTAaHHS IEBHUX
00’€KTiB, MATBEPIKEHHST HAsIBHOCTI MpaBa Ha BiIIOBIIHUIA pe3yJIbTaT TBOPUOI
ISUIBHOCTI, a TAaKo)K BHU3HAUEHHS IIKOAW, 3aBAAaHOI IIPaBOBIACHUKOBI.
Ili oOcTaBMHM HEMOXJIMBO JIOBECTH JIMIIE TPAJUIIHHUMU JOKa3aMu (TOKa-
3aHHSIMHM, PEYOBHMHM [I0Ka3aMH), II0 OOYMOBIIIOE IOTPEOy Yy CremiaJbHHUX
eKCIIEpPTHUX JOCHI/KEHHSIX. MDKHApOJHI CTAHAApTH TAaKOX IIKPECITIOITh
BOKIIMBICTh HAJIEKHOTO JOKa3yBaHHS y cdepl IHTENeKTyalbHOI BIIACHOCTI.
Tak, Yroga TPIIIC (Trade-Related Aspects of Intellectual Property Rights)
nepenOadae 00OB’S30K JeprkaB 3a0e3medyBaTd ¢(heKTUBHI TPOIEAYPH 3aXUCTY
npas B, BKIIIOYHO 3 KpUMIHAIBHUMH CAaHKIIIMH. Y TPAKTUIl €BpPONEHCHKOTO
cyay 3 npas Jroxuau (€CILT) HeoqHOPa30BO MiAKPECITIOBATIOC, [0 Y CIIPaBaXx,
MOB’s3aHKX 13 IM(POBUMH JIOKa3aMHU, MAlOTh 3aCTOCOBYBATHCS Ti caMi CTaH-
JIAPTH JOIYCTHUMOCTI Ta JOCTOBIPHOCTI, IO ¥ 11100 TPaIuiifHuX qoKa3is [1].

Bazaraii, 3m0unHH y cdepi iHTeNeKTyabHOT BIACHOCTI € OaraTorpaHHIMH Ta
OXOIUTIOIOTH IMPOKUH CIIEKTP MPOTUIIPABHUX JIisIHb, Tepei0adeHnX PO3/IiiioM
VII OcobnmBoi gactuan KpuminanpHOTO Komekcy Ykpainu (crarti 176177,
229 Ttomio). HaifOLIbII MOMMPEHUMH Cepell HUX €: TOPYIICHHS aBTOPCHKOTO
mpaBa i CyMDKHHX TipaB (HE3aKOHHE BiITBOPEHHS, PO3IOBCIOLKEHHS UM iHIIIE
BUKOPHCTaHHS TBODIiB, (hOHOTpaM, Bimeorpam, KOMII'IOTEpHHX Mporpam, 0a3
JaHuX) [2]; mOpyIIeHHs TpaB Ha 00’ €KTH MPOMHCIIOBOI BJIACHOCTI — MATEHTH,
KOPHCHI MOJIeJTi, MPOMHUCIIOBI 3pa3Ky; HE3aKOHHE BHUKOPHUCTAHHS 3HAKIB JUIS
TOBAapiB 1 TMOCHYr (TOPrOBEeJIBHMX MapoK), IO YacTo HaOyBae ¢opmu
KoHTpadakiii [3]; HOpyIeHHsT KOMEpUiifHOI TAEMHHMIII Ta HOY-Xay, BKIIOYHO
3 HE3aKOHHUM 30HpaHHAM ab0 pO3TOJIOMICHHAM Takoi iHpopMarii. CyTTeBoOIO
MpoOJIEMOI0 € PO3MEKyBaHHS KPUMIHAIBHOI BIATIOBINAIBHOCTI Ta IMBLILHO-
MpaBoBHX (OpM 3aXWCTy IpaB. 3HAYHA YACTHHA CIIOPIB y cdepi iHTENeKTy-
AIIFHOI BIIACHOCTI BHPILIYETHCS caMe Y IMBUIBHOMY HOPSAKY (BiIIIKOXyBaHHS
30MTKIB, IPUNMHEHHS TOPYILCHb, BU3HAHHA aBTOPCTBa). Jlumie Ti BUIAaKH,
KOJM i TpaBONOpYIIHMKA MAalOTh TiJBUIIECHY CYCHUIbHY HeOe3leKy
(cucTeMaTHYHICTh, BENMKWHM PO3MIp IIKOMM, OpPraHi3oBaHMH XapakTep),
KBaJTI(DiKyIOThCS SIK 37M04YMHM. Ha mpakTumi citigyui OpraHu 4acTo CTHKArOThCS
3 TPYAHOIIAMH Yy JIOBEACHHI caMe KPHUMIHAIBHOTO XapakTepy MisHHSL
BifcCyTHICTD WiTKHX KPHUTEPIiB «3HAYHOI IMIKOAM» Ta «ICTOTHOCTI MOPYIICHHS
Yy 3aKOHOJABCTBI CTBOPIOE TIACTABH A HEOIHAKOBOI CyHOBOI MPAKTHUKH
[4, c. 45-48]. Kpim Tor0, IPpOGIEMHNM € 3aCTOCYBaHHSI KBaTi(iKAIHHIX HOPM
y cIopaBaX, IO CTOCYIOTbCS IM(POBOIO CEPElOBUINA: 3aBaHTAKECHHS
MPOrPaMHOT0 3a0e3MeYeHHsT Yepe3 TOPEHT-TPEKEPH, TOUIMPEHHS MY3UKH 41
(hiTBMIB y coLliaTbHUX Mepekax, BUKOPHUCTaHHS YY)KOTO IPOTPaMHOTO KOY.
Taki miHHS YacTo BiOYBAlOThCS AHOHIMHO Ta MAlOTh TPAHCKOPJOHHHI
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XapakTep, IO YCKJIAIHIOE SK KBaridikaliio, Tak 1 MOJalbIIe JOKa3yBaHH.
Y cydacHMX KpUMIHIBHMX TIPOBA/DKCHHAX INOAO 3JIOYMHIB Yy cdepi
IHTENIEKTyalbHOI BIIACHOCTI KIIFOYOBY pOJb BIAITPalOTh IU(POBI TOKa3M:
CKPHHIIIOTH, €IEKTPOHHI JICTH, JTaHi 3 BEOCANTIB UM CepBepiB, BiZICO3aNHCH il
y Mepexi. OCHOBHa mpobJieMa MOJTae y TOMY, IO TakKi JOKa3W € TEXHIYHO
BIATBOPIOBAaHMMH Ta MIATAIOTHCS PEAATryBaHHIO, [0 BUKIMKAE CYMHIBH Y IXHIN
nocroBipHocTi. Cyau B YkpaiHi HepiKo BiZIMOBIISIFOTh Y BU3HAHHI CKPHHILIOTIB
JIOIyCTUMUMH JIOKa3aMH, SIKIIIO BOHHM He OyJM HaJe)KHO 3a(iKCOBaHI CIIIUUM
y TPOTOKOJIi OIJISAY Y HE MiATBep/PKEHI BUCHOBKOM ekcrepta [9, c. 12-18].
AHanoriyHi TpyJHOIII BHHHKAIOTH 13 BHKOPHUCTaHHSM EJIEKTPOHHOIO JIUCTY-
BaHHS a00 TEPENHCOK Y COIliaTbHUX MepekaxX. BoHM MOTpeOyroTh miaTBepa-
JKEHHSI aBTCHTUYHOCTI Yepe3 TEXHIUHI eKclepT3n. He3Baxkaroun Ha HasiBHICTH
y KIIK VYkpainu 3aranbHUX IOJIOXKEHb MPO JIOKA3U, MUTAHHS EJIEKTPOHHUX
JIOKa3iB CIICIialbHO HE BpETyNbOBaHE. Ha MpoTHBary IWMBITEHOMY MpOIECY
(me y 2017 pori Oynau BHeCEeHI 3MiHM ¥ CNCKTPOHHI JOKa3W BU3HAYCHI 5K
OKpeMUil BHJ), Y KPUMIHAILHOMY TIPOIIECI BIICYTHE 4YIiTKEC BH3HAYCHHS iX
cratycy. Lle cTBOproe mpaBOBYy HEBU3HAYCHICTH 1 HEOJHAKOBICTH CYIOBOI
npaktuka [10, c. 34-39]. Tak, B OJHMX BUNAJKAX CYAHd BU3HAIOTH JIOITYC-
TAMAMH JIaHi, OTPHMaHi dYepe3 HOTApPHABHE 3aCBiMYCHHS BEOCTOPIHOK,
a B IHIIMX — BIIXWISIOTH 1X Yepe3 «CYMHIBHICTh moxomkents» [11, ¢. 8-15].
BaximBoro 006CTaBHHOIO € Te, [0 PO3CIiyBaHHs Ta CYIOBHI PO3TIISI 3I0YMHIB
y coepi iHTENEKTyabHOI BIACHOCTI YacTO 3aJieXaTh BiJ aKTUBHOCTI IPaBoO-
BJIACHHKIB. Y 0araTboX BHUIIaJIKax came MPaBOBJIACHUKH IHIIIOIOTH MPOBA-
JKEHHS, HaJalTh MaTepiaju, CHIBIOPAIOIOTh 31 CIIICTBOM. SIKIIO K IpaBo-
BJIACHMK HE 3alliKaBICHWH y TPOJOBXEHHI Mpolecy (HAIpHKIAJ, IOCSATHYTO
MHPOBOi YrOJIM YH OTPUMAHO KOMIIEHCAIIIIO Y IIMBUIGHOMY TOPSZIKY), 1IE MOXKE
(haKTHYHO TIPU3BECTH 1O 3TOPTAaHHS KPUMIHAIBHOI CHpaBH. Y TIPaKTHIi
€BPOTICHCHKNX JIepXKaB IMOIIMPEHOI0 € MOJENb, 3a SKOI KpHUMiHAIbHE
MIepEeCITiyBaHHs ¥ TaKUX CIpaBax 3aJeKWUTh Bil MOAHHSA CKapré MOTEPIILIO
croponn. B YkpaiHi hopmasHO 3709MHE Y cdepi iHTeTeKTyalIbHOI BIACHOCTI
MEPECIiAYIOThCS JIEPKABOI, ONHAK (aKTUYHO Oe3 aKTHBHOI yd4acTi IpaBo-
BJIaCHMKAa TIPOBa/DKeHHs € MajoedpektuBHuM [12, c. 112-118]. VYV codepi
KPUMIHAIBHO-TIPABOBOTO 3aXUCTY MPaB IHTENIEKTYaJIbHOI BIACHOCTI MiXKHAPOIHI
CTaHZAPTH BiAIrPalOTh KIIFOYOBY POJIb, OCKUIBKH 3JI0YMHU TAKOTO TUITy HOCSTH
TpaHCHAIOHATFHUN XapaKTep Ta 9acTo TOB’s3aHi 3 KibeprpocTopoM. OgHUM
i3 06a3oBux nokymeHTiB € Yroga TPIIIC (Agreement on Trade-Related Aspects
of Intellectual Property Rights), sika Bu3Ha"ae 00O0B’SI30K [eprkaB-ydaCHHUIIb
3a0e3neunTH e()eKTHBHI 3acO0M TMPABOBOTO 3aXHCTy Y BHIAAKY MOPYIICHHS
NpaB IHTEJIEKTyalIbHOI BJIACHOCTI, y TOMY YHCJi IUISIXOM KPHUMiHAJIFHOTO
MEePECTiyBaHHsA y BHIAJKaX YMHCHOTO IAPOOJICHHS TOBapHHX 3HAKIB UM
mipaTcTBa B KOMEpIiHHMX Macimitabax [6, c. 27-41]. BaxmBuMm Takox €
Bynarnemrcpka koHBeHINis Tpo kibep3nounaHicTs (2001 pik), mo mependaydae
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MOXIJIMBOCTI 30MpaHHA Ta (hikcalii eNeKTpOHHUX JIOKa3iB, y TOMY YHCII
y BHUNAJKaX HE3aKOHHOTO BHKOPUCTaHHS OO0’€KTIB aBTOPCHKOIO TIpaBa
y mudpoBiii cdepi [7]. Y mexax €porneiicbkoro Coro3y Aif0Th HA3KA TUPEKTHB
Ta pernaMmeHrtis, 3okpema JupektmBa 2004/48/€C mpo 3abe3nedeHHs NpaB
IHTEJIeKTyalbHOI BJIACHOCTI, $5IKa BCTAHOBJIIOE BHMOTH JO €(EKTHBHOCTI
JIOKa3yBaHHsI Ta JOMyCTHMOCTI eJIEKTPOHHMX J0KasiB y mporeci [8, ¢. 3-10].
3apyOibkHa TpaKkTHKa CBIIUMTH, IO TWTAHHS JOKAa3yBaHHS Yy CIIpaBaxX Ipo
3JI0YMHH TPOTH IHTEIEKTYaTbHOI BIACHOCTI TiCHO TIOB’sI3aHI 3 TEXHOJIOTIYHUMHU
MOXKJIMBOCTAMHM Ta NpoleaypHuMH rapanTismu. Tax, y CIIHA ocobnmBa yBara
NpUAUIIEThCS  AisutbHOCTI PemepanbHoro Oropo posciimyBaHb Ta MHUTHOT
cIryOu 100 BUSBICHHS (akTiB KOHTpadakilii, a Cyad MIMPOKO BHUKOPHC-
TOBYIOTh EKCIICPTHI BHCHOBKH criemianmicTiB y ctepi IT Ta iHTenekTyambHOL
BracHocTi [5, c. 78-80]. VY «xpaimax €C cmocTepiraeTeCa TEHICHINA
JI0 aKTUBHOTO 3aCTOCYBaHHS (DOpPEH3IYHOI EKCHEPTH3H CIEKTPOHHMX JaHHX,
a TakoX IO CHIBOpalli MDK JEpXKaBHUMU Ta IPUBATHUMH CTPYKTypamu
y BUSIBJICHHI Ta (ikcalil 10ka3iB mopyuieHHs npas. s YkpaiHn akTyalibHUM
€ TApMOHI3allisl 3aKOHOJIABCTBA TA MPAKTHKU JOKa3yBaHHS i3 €BPONEHCHKUMHU
CTaHIApTaMH, ajpKe IHTeTpalliiHuil Kypc JepkaBH Iiepeidadac He JIHMIIe
(hopMarTbHe BIITBOPEHHS HOPM, aine i 3a0e3nedeHHs MI€BOCTI IHCTUTYIIHHNX
MEeXaHi3MiB.

B Vkpaini 3moumHm y cdepi iHTeNeKTyalbHOI BIIACHOCTI BimHECEHi
JI0 KaTeropii CKIIagHuX IS PO3CIIAYBAaHHSA, III0 3yMOBIICHO SIK IX CIeIH(iKOIo,
TaK 1 HEJOCKOHAJICTIO MpOIECYaJbHUX MEXaHi3MIB J0Ka3yBaHHs. BoaHouac
Yy 3aKOHONABCTBI BIACYTHS 4YiTKa peIJIaMEHTallisl Tpolecy JO0Ka3yBaHHs
y copaBax LbOro THUIy. bararto mojo’keHb HOCSATH BIICWJIOUHMI Xapakrep,
10 TIPU3BOJIUTH 1O TPYIHOLIIB IPH 3aCTOCYBaHHI Ha MpakTHIi. B ymoax
mudpoBizamii  OUTBIIICT 37MOYMHIB Yy cepi IHTENEKTyalnbHOI BIIACHOCTI
3IIMCHIOETHCS 32 JoroMororo [HTepHery. Lle 3yMoBmoe HeoOXimHICTh (ikcarrii
rdpoBHX MOKa3iB (Jor-(haiiiB, 3aMKCIB 13 cepBepiB, CKPIHIIOTIB, BiIEO TOIIO).
OpHak y Cia4ii MpakTHIli BAHUKAIOTh IUTAHHS IOITYCTUMOCT] TaKUX JIOKas3iB,
OCKUIBKM BIZICYTHI €IMHI METOAMKH iX BHJIydeHHsS Ta 3akpimieHHs. Hepinko
3aXUCT Yy CyJl CTaBHUTh IiJl CYMHIB HJIEXKHICTh 1 JIOCTOBIPHICTh €JIEKTPOHHUX
JIOKa3iB, 1110 TIPU3BO/INTS JI0 BUIIPaBIyBaJbHUX BUPOKiB. EkcriepTn3a y cripaBax
I0/I0 00’€KTIB IHTENEKTyaJIbHOI BIIACHOCTI Mae ocoOmmBe 3HaueHHs. IIpore
B YKpaiHi icHye nedimmT ¢axiBmiB y I cdepi, a TakoXK BIACYTHA €IWHA
yCTaJIeHa MPaKTHKa MPOBEJEHHS TakuX ekcrieptys. [IpobiaeMHNM € i muTaHHS
BU3HAYEHHS PO3Mipy MaTepialbHOI MIKOIU BiJ MOPYIIEHHS MpaB, [0 BIUINBAE
Ha KBamidikamito 3mounHy [3; 4]. Opramm 10CymOBOTO PO3CIiTyBaHHS,
npokyparypa, [lepkaBHa MHTHa CIy)KOa Ta IHINI YCTAHOBH YacToO JifOTh
130JIbOBAHO, IO YCKIAJHIOE OOMIH iH(OpMAIi€l Ta 3HIKYE e()EeKTHUBHICTH
JIOKa3yBaHHs [2; 5]. AHaJI3 Cy/I0BUX pillleHb CBITYUTH IIPO HEBEJIMKY KLUIBKICTH
OOBHHYBaJTbHUX BUPOKIB 3a cT. 176 KK VYkpaiau (mopyiieHHs aBTOPCHKOTO
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npaBa i CyMDKHUX TIpaB). BUTBIIICTE KpUMIHATEHNX TPOBA/DKEHB 3aKPHUBAIOTHCS
Ha eTami JIOCY/IOBOIO  pO3CIIJyBaHHS 4Yepe3 HENOCTaTHICTh JIOKa3iB.
e miaTBepIKye CHCTEMHHII XapakTep TpoOiIeMH Ta HEOOXIiTHICTh
BIOCKOHAIICHHS TIOXOiB 1O noka3dyBaHHS [2; 12]. BupimeHas mpoOiem
JIOKa3yBaHHS y CIIpaBax Ili€l KaTeropii moTpedye KOMIUIEKCHOTO IAXOY, IO
BKJIFOYA€E BIOCKOHAJICHHS 3aKOHOIABYMX HOPM, IPOLECYaIbHHX MEXaHi3MiB,
opraHizalliiiHOi B3aeMofii Ta KajgpoBoro 3abe3nedeHHs. HeoOXimHUM
€ BHeceHHs 3MiH 0 KIIK VYkpaiHm 3 MeTor 4iTKOro BHU3HAUESHHS HOPSIKY
30MpaHHs Ta JOMycTUMOCTi IudpoBux nokasiB. lle crocyeThbes, 30kpema,
pernameHTanii Hpouexypy BIJIyYECHHS EIEKTPOHHUX JaHWX, BUKOPHCTAHHS
CIEIiaTi30BaHOTO TIPOTPaMHOTO 3a0e3NeucHHs M 1X (ikcamii Ta BCTaHOB-
JICHHS CTaHIAPTIB 30epexkeHHA IIUTicHOCTI mudpoBoi iHpopmarii. JomimsHO
TaKOXK KOHKPETU3yBaTH y KpuMiHaIbHOMY KOZIeKCi YKpaiHu CKIIaH 3JI0YHHIB Y
cdepi iHTeTIEeKTyaTbHOI BIACHOCTI 3 ypaxyBaHHAM CYYaCHUX HU(PPOBHUX peaiid
(narpuknaz, He3akoHHe BHKOpUCTaHHS NFT-TeXHONOTiH 4YM INTYy4HOTO iHTE-
JIGKTY TIPH CTBOPEHHI KOHTPa(akTHOrO KOHTEHTY). BaKIIMBUM KpOKOM Mae
CTaT! CTBOPEHHS CHELIANII30BaHNX EKCIIEPTHUX LIEHTPIB 3 MUTaHb IHTEIEKTY-
AJILHOI BJIACHOCTI Ta L(POBUX TEXHOJIOTIH, sIKi O 3a0e3meduyBain MpOBeCHHS
BHCOKOKBaJTi(DIKOBAaHHX CYHOBHX eKCIiepTH3. Taka NMpakTHKa icHye y KpaiHax
€C, ne eKCIepTHI YCTAaHOBH CITIBIPALIFOIOTH i3 IPABOOXOPOHHUMH OpraHaMu y
peasbHOMY Yaci, 110 3HAYHO TiABHIILYE eeKTHBHICTh qoKaszyBaHms [9-10; 13].
YkpaiHa Mae 3anpoBagiTH €JUHI METOANKH IH(ppoBoi kprMiHamicTuky (digital
forensics) U1 BUITydeHHs Ta aHali3y eNEKTPOHHHX JI0Ka3iB. BukopucraHHs
OnokuelH-TexHOJIOTH 1 (ikcalii 4acy, Miclsl Ta 3MICTy JIOKas3iB MOXe
3a0e3MeunTy 1X aBTCHTHYHICTh 1 3aXMCT Bix ¢anscudikauii [12, c. 112-118].
OCKUTBKM OUTBIIICTD 3JIOYMHIB Y cdepi IHTENeKTyalbHOI BJIACHOCTI MaroTh
TPaHCKOP/IOHHHI XapakTep, 0cOOMMBO B [HTEPHET-IIPOCTOPI, BAXKIUBO PO3IIH-
pIOBAaTH CHIBOpAII0 3 MDKHAPOJHMMH OpraHizamisMu — [HTEpmomom,
€Bpomonom, BeecBiTHROIO Opranizarieio iHTenexkryansHoi BiaacHocTi (WIPO).
B3aemue Bu3HaHHS Ta OOMIH IM(POBHMH JOKa3aMH BIIIOBITHO IO MiXKHA-
POIHMX CTaHIApTIB JO3BOJMTH YHHKATH 3aTATyBaHb Yy IPOBAJDKEHHI
[9, c. 12-18; 13]. Bapto 3ampoBajuTH creliajgbHI OCBITHI MPOTpaMu st
CIITUUX, TPOKYpOpIB Ta Cy/UIiB, CHPSIMOBaHI Ha IiJBHUILEHHS OOI3HAHOCTI
y cdepi iHTeNeKTyaJ bHOI BJIACHOCTI Ta LU(POBUX TEXHOJOTIH. PerymspHe
HAaBYAHHA i3 3aIydeHHSIM MDKHAPOJHUX EKCIIEPTIB CrpusiTuMe (HOpMyBaHHIO
npoeciiiHol KOMITETCHTHOCTI Ta MIiIBUICHHIO SKOCTI MPOIECY IOKa3yBaHHS
toio [4, ¢. 10-15].
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IMPOBJIEMM BIMCBKOBOI'O IIPABA B YKPAIHI

Kop:xk 1. ®.
OOKMOp 10PUOUYHUX HAYK, CMAPWUL HAYKOBUL CNIBPOOIMHUK,
3ACMYNHUK KEPIBHUKA HAYKOBO20 YEeHMPY,
epoicasna naykosa ycmanosa «Incmumym ingpopmayii, 6esnexu i npasa
Hayionanvhoi akademii npasosux nayx Yrpainuy
M. Kuis, Yxpaina

VY xomi ¢opMyBaHHS YKpaiHCBHKOI IEpKAaBHOCTi, NOSBM HOBHX 3arpo3
1 BHKIMKIB, 3pOCTa€ pOJb 1 3HAYEHHSI BIIICBKOBOTO 3aKOHOMABCTBA, SIK
MPaBOBOTO 3ac00y (IHCTPYMEHTY), SIKMIA MPU3BaHUNA 3a0€3NeTyBaTH peatizaliio
(yHKUIT nep)kaBH 1Mo 3a0E3MEUEHHIO HAIIOHANBHOT Oe3rneku, e(eKTHBHA
JSUTBHICTh SIKOTO B 3HAYHINA Mipi 3aJIOKUTh BiJ MPOQECIHHOCTI 0COOO0BOTO
CKJIaJly BIICbKOBUX OpraHiB Ta e(EeKTHBHOCTI BIHCHKOBOTO 3aKOHO/ABCTBA
(BIHICBKOBOTO TIPaBa).

HeoOximHo 3a3HauWTH, IO ONHIEI 3 HHUHINIHIX CYCHUTBHUX MpoOiIeM
Ykpainu € muTaHHs mono (YHKLUIOHYBaHHS B YKpaiHi BilficbKoBOi rocThmii —
MPAaBOBOTO MEXaHI3My, MOKJIMKAHOTO BHKOHYBAaTH IIPAaBOOXOPOHHY (DYHKIIiO
y BilicbkoBUX (POpMYBaHHAX Ta (YHKIIO MpPaBOCYIIs MIOA0 BiCHKOBO-
CITy’)KOOBIIIB, sIK€ HaJ3BUYAHO aKTyalli3yBaJOCh 3 IOYAaTKOM 30pOitHOI arpecii
Pocilicbkoi ®epepauii nporu VYkpainn. Came HEBII €MHOIO CKJIAIOBOIO
CHCTEMH BIFICHKOBOI FOCTHIIIT 1 € BIICBKOBE TIPaBO.

Skmo 3BepHyTHCS 10 icTOpii (DYHKIIOHYBaHHS BIHCHKOBOI IOCTHII
B YKpaiHi, TO iHTerpyBaBIIMCh Ha TOYaTKy 90-X POKIB 13 pamsHCHKOI TEPioIy
B He3aJIeXHy YKpaiHy, JaHa iHCTHTYHis, nounHatoud 3 2002 poky y mpoueci
pizauX pedopm, a came:

— cynoBoi pedopmu [1,2], 3rimHO 3 sKOIO Tependadanocsi IMOCTYIIOBE
BUBCJCHHS BIMCHKOBHX CYIIB 13 CHCTEMH MPABOCYIII Ta OCTAaTOYHOI iX
JIKBIJALT;

— pedopMH TIPOKypaTypH, SKOIO TIependadanocs 3aMiHy BiHCHKOBOI
MPOKYpaTypu TapHI30HHUMH, PETIOHAJBHMMH Ta IHIIMMHU CIELiali30oBaHUMU
MPOKypaTypaMH, CTBOPSHHS CHEIiali30BaHOI MPOKYypaTypH y BIMCHKOBIH Ta
obopoHHINM cdepi (Ha mTpaBaX caMOCTIHHOTO miApo3aLTy [ eHepambHOI
MPOKypaTypr), Ta B MACYMKY OCTaTOYHOI iX peopraHi3amii B CIiemiani3oBaHi
npokypartypu y cepi oboporu. Tak, y 3B 513Ky i3 IpUHHATTAM 3aKOHY YKpaiHH
[3], mONOXKEHHS IO CTOCYBAJMCh BIMICBKOBUX MPOKYparyp OyJM BUKIFOYEHI
i3 3akony Ykpaiau «[Ipo mpoxyparypy». OmHak, y 3B’S3Ky 3 MPOBEICHHM
ATO mna Cxomi VYkpaiHm, BifiCbKOBI IpOKypaTypu Oyinm peaHIMOBaHi,
a B 2019 poui 3akoHoM Ykpainu [4] Oyio nependayeHo JKBifamiro BiiCbKOBUX
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npokyparyp a0 1 ciuas 2021 poky. Takum YmHOM i3 CHCTEMH BifICBKOBOI
focTHLil YKpaiHM HalliOHAIBHHM 3aKOHO/IABCTBOM Iepeadavasiocss iCHyBaHHS
JIWIIIE IHCTUTYTY BIHCHKOBOT TIOMIITii.

HeoOximHO 3a3Ha4yWTH, IO B HAYKOBOMY CEPEIOBHII BHUPYIOTH IUCKYCIl
1010 HeOOX1THOCTI BiTHOBJIEHHS BiCHKOBOI IOCTHIIII B YKpaiHi, aJDKe 11e MOXe
3a0€3MeYnTH HAJISKHY TIPaBOBY OCHOBY IS BUPIIICHHS CIIEHU(IIHNX BIHCHKO-
BUX 3JI0OYMHIB Ta TMABUIIUTH TUCIMIUIIHY Cepell BiCHKOBOCITYKOOBIIIB,
SK TOKa3ye MDKHApOAHMH mocBiax. OCHOBHI apryMEHTH 3a BiTHOBJICHHS
30CepeKYIOTECSI Ha TMOTpedi e(eKTHBHOrO NpaBOCYIUIs IS BiHCHKOBHX,
PO3CIiTyBaHHS Ta MiATPHUMaHHS BIMCHKOBOTO MPaBOIOPSIKY, 3aXHCTy IpaB
BilICEKOBOCITYKOOBIIIB.

Kpim Toro, icHye Bepcist OO0 BIDIMBY KepiBHUITBA Pocii Ha KepiBHUIITBO
VYkpaiHn Ta yKpaiHCBKMX TOJNITHKIB IIOAO JIKBifamii BiCEKOBOI FOCTHIIIL
B iHTepecax mimroroBku Pocii mo 30poiHoi arpecii mpotm YkpaiHu.
Sk mokasaa HHMHILIHS TpakTHKa y cdepi HalioHaIbHOI Oe3IeKH, HeraTHBHI
HACHIZKK U aHOi c)epr MAarOTh MICIIe, OCKUTBKM MaeMO 3HAYHY KUIBKICTB
BiIMOBIMHUX TpukianiB. Tak, B VYkpaini 3adikcoBaHo monam 211 Tucsa
3JI0YHMHIB, TIOB’s13aHUX 3 arpeciero P, 3 skux moHay 180 Tucsd € BoeHHUMH [5].
Ix poscrmimyBanns Bumarae npodeciitHoi MisNBHOCTI  CITiTUMX-KOMOATAHTIB,
ISUIBHICTh IKUX Ma€ OyTH Tif mpodeciiHuM MpOKYPOPCHKHM KepYBaHHIM
1 KOHTPOJIEM, a TAKOXK TpoeciitHo OyTH PO3TITHYTO Y CY/Ii.

Ha croromni e Benmka mnpoOiema B IepykaBi, OJJHAK TOJITUYHOI BOJII IIOAO
ii BUpilIeHHS 3 OOKy KepiBHUIITBA IEP)KaBHU HE MPOSBILIETHCS, HE JUBJISINCH
Ha HEOJHOPA30Bi TPOMO3MIII i BHMOTH HayKOBOTO CEPENOBHINA IIOJ0
HEBIJIKJIATHOCTI 3aIPOBAPKCHHS B YKpaiHi CHCTEMH BIFCHKOBOI FOCTHIIII.

Ha cphorozHi iHCTUTYT BiHiCBKOBOTO TIpaBa € CKJIAJIOBOIO 3IMiHICTPaTHBHOTO
1paBa, PO3BUBAETHCS 1 (HAKTHYHO CTAB MIATAIY33I0 TPaBa, 3 MPHUTAMaHHAMHA
nvIe HoMy 3MICTOM, IPeIMETOM 1 METOJaMM peryiroBaHHs. MoBa Hae mpo
peansHO CPOpMOBAHHUN Ta ICHYIOUMH KOMIUIEKC MPABOBHX HOPM SK IMiATAIy3i
HAIIOHAJIGHOTO TIpaBa, ska 3abe3nedye (YHKIIOHYBAHHS CEKTOpY Oe3meku
1 000pOHH.

BiiicekoBe TpaBo, sik 1 Oy/1b-sika raiysb npasa, Mae cBoi (DYHKLIT, 3aBlIaHHs,
npeaMer i crenudiuHi METOIM IpaBOBOTO peryiioBaHHA. BoHO, 3 onxHOTrO
00Ky, — yYacTMHa ITyOJIIYHOTO TpaBa, OCKUIBKHM CIICliajibHI CyO’€KTH IpaBa
BUKOHYIOTH 3aBIaHHS 1 (yHKIil AepkaBH, Horo opradi. 3 iHIIOTO OOKY,
BilickkoBe TIpaBO € (B OUTBII BY3bKOMY PO3YMiHHI IThOTO CJIOBA) YACTHHOIO
aIMiHICTPaTHBHOTO TIpaBa.

JlorivHM € BUIUTGHHS TPHBATHOI CKJIAIOBOI BIHCHKOBOTO IIpaBa, TOOTO
CHCTEMH NPABOBUX HOPM, SIKI PErNIAMEHTYIOTh TOPSIOK MiATOTOBKH Ta BCTYIY
Ha BIHCHKOBY Ciy’Oy oci0. I[IpaBoBuii cTaryc LHMX OCI0 BCTaHOBIIOETHCS
HOpPMaM{ TPYAOBOTO TIpaBa, a BIAINOBIJHI TPABOBITHOCHHN BHUHHUKAIOThH
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BHACIIJIOK YKJIaJiaHHS KOHTPAKTy IPO BCTYI Ha BIiICHKOBY CIIyk0y, MO0Oi-
JI3AI€I0 YU TIPH30BOM.

OcHOBHIM Cy0’€KTOM BIACHKOBOTO TIpaBa € BifiCBKOBOCITyx0O0Benb. Came
3 Ii€f0 KaTeropiero TpOMaJsH 3allOYaTKOBYIOTECS BIHCHKOBO-CITY:KOOBI
BIIHOCHHH, SIK OCHOBOIOJNIO)KHMM TIOHATTSAM BilickkoBoro tpaBa. [lin
BiliCEKOBO-CITy’>KOOBHMH BITHOCHHAMH CIiJ PO3YMITH HO-TIepIIe: AepKaBHO-
MPaBOBi BITHOCHHH BiHICBKOBOI CITy»OH, SIKi CKJI[JAI0THCS MK TPOMASTHHHOM,
SKWI BCTYNHB Ha BIHCBKOBY CIyKOy, Ta Jep)KaBolo, B 0COO1 YIIOBHOBaKEHOT
BIMICEKOBOi TOCAI0BOI 0COOH; MO-Ipyre, Oe3MOCepeTHRO BiFICHKOBO-CITYKOO0BI
BIJTHOCHHH, SIKi CKJIaal0ThCS MK BIHCEKOBOCITYKOOBITSIMU.

PoboTonaBuem mis BIHCEKOBOCTYKOOBLII € Nep)kaBa, sSKa Ma€ BHUCTYIATH
aKTHBHAM YYacHHKOM 3TQJIaHAX BITHOCHH, OCKUIBKH (DyHKITIOHYBaHHS
BiliCEKOBOI CITy)KOM B BU3HAYAIIBHIN Mipi 3aJI€KUTH BiJ] OPraHi30BaHOCTI CaMUX
BiliCBKOBHX OpTaHiB JIepP/KaBH.

BiiicbkoBO-CiTy>KOOBI IPaBOBITHOCHHY MarOTh HACTYIIHI XapaKTepHi PUCH:

1) i BITHOCHHH € Jiep>KaBHO-NIPABOBUMH, OCKLIBKH BOHH B IIEPEBXKHIN Mipi
PETYJIIOIOTECS HOPMaMH ITyOJIiYHOTO NpaBa (KOHCTUTYIIIHHOTO, aJMiHICTpaTHB-
HOTO, KpUMiHaJIbHOTO, iH(opMamiifHOTO TOIIO) 1 B OLIBIIIM Mipi BUIbHI
BiJI TIPMBaTHO-TIPABOBOTO PETYIIIOBAHHSI, Bil HOPM IPHBATHOTO (TPYIOBOTO)
mpaBa. JlepkaBa, B 0co0i BIANOBIMHOI BIMCHKOBOI TOCaIOBOI  OCOOM,
1 BiiCBKOBOCITY>KOOBEIb 3HAXOMATHCA B ACPKaBHO-TIPABOBHX BiTHOCHHAX, SKi
BCTAHOBITIOIOTh OCOOJNHBI TpaBa 1 OOOB’S3KM CTOpiH, IO 0a3yrOTHCA
Ha TPUHIMII MANOPSIKYBaHHS, 1 SKi MalOTh OCOOJMBHI craryc. BilicbkoBo-
CITy>k00BII BiOYBaIOTh CITyOY JIMIIE JIeprKaBi;

2) Jnep)KaBHO-TIPaBOBI BITHOCHHM — Il OCOONMBI (CTaTycHi) IpaBoOBi
BIJIHOCHHHY, IO BU3HAYAIOTH CTaTyC BiHCHKOBOCTY>KOOBIIB. [luM BimHOCHHAM
MpUTaMaHHI BiJHOCHHM MIAMOPSAKYBaHHA (32 TOCAJOI0 Ta 3a BIHCBKOBHM
3BaHHSM), & TOMY 1Ii BiTHOCHHH YTBOPIOIOTECS B OZHOCTOPOHHBOMY IOPSIIKY,
TOOTO 3 BOJI NEpKaBW, 3a OJHOYACHOI 3rOJ¥ TPOMAASHWHA TIPU YKIaTaHHI
KOHTPaKTy, 4YHM 3a peam3amii BH3HAYEHOTO TPOMAASHHUHY OOOB’SI3KY
(3a pU30BOM);

3) BIHCHKOBO-CITY’)KOOBI BITHOCHMHM — II¢ BIIaJHI JIep>KaBHO-NPaBOBI
BITHOCHHU. «BajHICTP» 3HAYUTH, IO BIHCHKOBOCTYXKOOBII HAUISIOTHCS
NEBHUMH  BJIQJHUMH  MOXJIMBOCTSIMH  JIIITH, BYMHATH  OpraHi3awiiHo-
PO3MOpSTYi Ta aIMIHICTPATUBHI 3aXOIH, aJAMiHICTPATHBHO-FOPUCIUKINNAHI il
1 3aX0M SK B CEpeAWHi BiliCEKOBOi Opraizamii, TaKk i IO BiIHOIICHHIO
JI0 30BHIIIHIX Cy0 €KTIB TpaBa,

4) mep>aBHO-CITyXOOBI TIPaBOBIMHOCMHM TIOB’S3aHi 3 YIIPaBJHHAM
nepxkaBaoi  (myOsiuHOI) mocam, TOOTO BiMCHKOBOCIY)KOOBEIL  3IMCHIOE
(yHKIIT nepkaBu 1 BUPIIIYE BEJMKE KOJO AEP)KaBHHUX 3aBliaHb, TOB’SI3aHUX
i3 3a0esneueHHsM Oesmekn 1 oOopoHnM  nepkaBu. s mporo
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BIHICEKOBOCITY>KOOBITI HAJIUISIOTHCSA  OCOOJIMBHME  JICPKABHO-TIPABOBHMH  Ta
BJIA/THUMU NTOBHOB)KEHHSIMU.

BomHouac, BificbKOBOCITY>KOOBIII MafOTh OJTHAKOBI 3 IHIIMMH TPOMa STHAMA
npaBaMu; OOMEXEHHS IIPaB CICLialbHO BCTaHOBJIOKOTHCS 3aKOHOMABLEM Y
BUTAAKaX, OOYMOBIICHHMX 3IiHCHIOBAHIMH BIHCHKOBOCIY)KOOBIIME JIep>KaB-
HAMH (DYHKIUSMH 1 BHpIITyBaHMMH HHMH 3aBIaHHSIMH. 3a3HaueHe BXOAWTH
B CHCTEMy INpPUHIMIIB NpoeciiiHOl nepikaBHOI CiTyOH, SIKOIO € BilicbKOBa
ciyxo0a.

[MpenqveroM  BIMCHKOBOrO TIpaBa €  BiHCBKOBO-CIIY>)KOOBI  BITHOCHHH,
SKi BHHHMKAIOTh y 3B’S3Ky 3 Opraizami€lo i (yHKIIOHYBaHHSIM BifiCbKOBOL
cyx0Ou. Lli BiTHOCHMHM MAaroTh CKIaMHWN 1 KOMIUIGKCHUN Xapaktep. BoHu
PETYIIOIOTECS HOPMaMH Pi3HUX Taly3ed MpaBa: KOHCTUTYIIHHOTO, aIMiHICTpa-
THUBHOTO, MDKHAPOJHOTO, iH()OPMAITIITHOTO, TPYZOBOTO TOIIIO.

BigHocuHu, 110 BUHUKAIOTH y BOEHHIN cepi, peryIrorThCS BiHCEKOBOBIM
NPaBoOM, sIKe BKIIIOUa€ B cebe HOPMH PI3HUX Taly3ed Mpasa: aMiHICTPaTUBHOTO,
KPUMIHAIBLHOTO, LIMBUIBHOTO, iH(OpMaIiiHOrOo, (iHAHCOBOTO TOIIO. 3 OIJISTY
Ha 3a3HayucHe, BIfICHKOBE TPAaBO € KOMIUIEKCHUM IIPaBOM, TOOTO, OKpIM aJIMiHi-
CTpaTUBHOI (YNPaBIiHCHKOT) HOro0 CYTHOCTI, BOHO Ma€ O3HAKH IIe ¥ MDKramy-
3€BOTO IIpaBa.

3 omiy Ha 3a3HayeHe BUIE, NpobneMa (YHKIIOHYBaHHS BiCHKOBOTO
mpaBa i pO3MEeXXyBaHHS y BiMICBKOBiH CiTy)k0i PaBOBHX HOPM pI3HHX Tajy3er
mpaBa Oyzie K 1 paHille IPUTATYBaTH yBary yaeHnx. O4eBHIHO, IO IIi IIPaBOBi
HOpMH OyJyTh MIHATHCS BIANOBIAHMMH TPABOBUMH HOPMaMH BifiCBKOBOTO
3aKOHOJIABCTBA, a Ii¢ MOTpeOye CTBOPEHHS HOBOI MiAraiy3i 4d HaBiTh raiysi
«BIIICHKOBOTO TIpaBa», a HacamIepel — 3alpoBaKEHHS B YKpaiHi cucTemMu
BIfICEKOBOI FOCTHIIIi, Ha SIKE Y KEPIBHUIITBA JICP>KABH MMOKU-IIO TIOJITHYHOI BOJI
HeMae.
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HIKYEMHICTb ITIPABOYUHIB, BUMHEHUX 3A YYACTIO
ABO HA KOPUCTb NIJCAHKIIIMHAX OCIB B YMOBAX
BOEHHOI'O CTAHY

Kopoen C. O.
O00KMOp 1OPUOUHHUX HAYK, npoghecop,
6.0. 0008 'A3KU npe3udenma,
Hayxoso-0ocnionuii incmumym nyoniunoeo npasa
M. Kuis, Yrpaina

Paninre My B)Xe MPUALUTUIN YBary MpaBOBUM HacIiIkaM Hii 3aKkoHy YKpaiHu
«[Ipo caHKkmii», 30KpeMa MHUTaHHSAM 3aCTOCYBaHHS B TIOPSIKY aaMiHicTpa-
THUBHOTO CYJOYMHCTBA TaKOi “‘KOH(ICKAINWHOT  CaHKIII, K CTSATHEHHS B JOXiJ
JIep)KaBH aKTHBIB, 110 HajexaTh (i3uuHId abo FOpuUaANYHIN 0co0i, a TakoX
aKTHBIB, IIOJO SIKMX Taka 0co0a MOXE MPsAMO YH OIOCEPEAKOBAHO (depes
iHOWMX Qi3uyHUX a00 FOPHAMYHMX OcCi0) BUMHATH Ail, TOTOXHI 3a 3MICTOM
3OIMCHEHHIO TIpaBa po3nopsmkeHHs HumH [1]. [IpoTe caHkmiiiHa mMoJiTHKA
HAILOI JIep)kaBH He OOMEKYEThCS TAKAMH 3aXOJaMH: B YMOBaX BiHHHM CaHKIii
MOXYTh OyTH BHKOPHCTaHi IS 3aXHCTy IHTEPECiB MiANPHUEMCTB, 30KpeMa 5K
MicTaBa HIKYEMHOCTI MPABOYMHIB BYMHEHHX 33 YYacTi0O abo Ha KOPHCTH
mifcaHkmiianx  oci6 [2]. Tlpu 1pOMy, B SIKOCTI MpPUKIALy IIOB’S3aHOCTI
MEPCOHATBHUX CAHKIMH 3 TOCMOIAPCHKOI0 [ISTBHICTIO, HABOMUTHCS PILICHHS
KacauiitHoro rocnonapcekoro cyny y cknani Bepxosaoro Cymy 2020 poky
y chpaBi IOAO0 BW3HAHHS HEIIHCHUM JIOTOBOPY SK TAaKOTO, IO CYIEPEYHThH
MyONYHNM 1HTepecaM 1 IyONIiYHOMY TMOPSAKY Y 3B’S3KYy 3 THUM, IO BiH
VKIIQICHU B yMOBax caHKIH [3]. HemiiicHICTh TOTOBOpIB 32 y9acTio abo Ha
KOpPHCTh TMIJICAHKIIWHUX 0cCi0 BHIUMBae 31 3MmicTy mnocraHoBu KabiHery
MinictpiB Ykpainu Bijx 3 6epesnst 2022 p. Ne 187 «IIpo 3abe3nedeHHs 3aXucty
HalllOHAJIbHHUX IHTEPECiB 32 MalOyTHIMH 1030BaMH Aep)KaBu YKpaiHa y 3B’sI3Ky
3 BilicbkOoBOIO arpeciero Pociiicekoi denepariiy, MyHKTOM 1 sikoro OyIio
YCTaHOBJIEHO MOpartopiii (3a00poHy) Ha BHKOHAHHS, Y TOMY YHCIi B HPUMY-
COBOMY TMOpSIKY, TpOLIOBHX Ta IHIIMX 3000B’S3aHb, KPEAUTOPaMHU
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(cTaryBauamu) 3a SIKUMH € pociiicbka (enepartist abo Taki 0coOM: TpOMaisHA
pd, KpiM THX, 10 MPOKUBAIOTH Ha TEPUTOPIi YKpaiHN HA 3aKOHHUX MiJCTaBaX;
IOpPUANYHI 0cOOM, CTBOPEHI Ta 3apeeCTPOBaHi BIIMOBITHO 0 3aKOHOAABCTBA Ph;
IOpUANYHI 0COOH, CTBOPEHI Ta 3apeecTpOBaHi BIAIIOBIAHO IO 3aKOHOIABCTBA
Vkpaiau, KiHIeBnM OeHe(illiapHiIM BIACHUKOM, WICHOM a00 YYacCHHKOM
(akioHepoM), II0 Mae YacTKy B CTaTyTHOMY Kamitaii 10 i Giblne BifCOTKIB,
aKoi € pd, rpomaasHUH P, KPIM TOTO, 110 TPOKUBAE Ha TepUTOpil YKpaiHu Ha
3aKOHHMX TIiJcTaBaX, a00 MOpHIMYHA 0C00a, CTBOpPEHAa Ta 3apeecTpOBaHA
BI/IIIOBIZTHO JI0 3aKOHOZAABCTBA p; IOPHINYHI OCOOH, YTBOPEHI BiIOBIIHO 10
3aKOHOJABCTBA 1HO3EMHOI JIeprKaBH, KIHIIEBUM OeHe]illiapHUM BIIACHUKOM,
YIICHOM 200 yYaCHHUKOM (aKIiOHEpPOM), 1[0 MA€ YacTKy B CTATyTHOMY KarliTali
10 i OlbIIe BIICOTKIB, AKUX € pd), TPOMAITHUH PP, KPIM TOTO, IO MPOKUBAE HA
TepuTOpii YKpaiHu Ha 3aKOHHHX ITiICTaBax, abo I0pUANYHA 0c00a, CTBOpEHA Ta
3apeecTpoBaHa BIATIOBINHO 1O 3aKOHOAABCTBA PG, — Y BHUIAIKY BHUKOHAHHS
3000B’513aHb Iepe]] HUIMU 32 PaxXyHOK KOIITIB, MEpea0dayeHuX y JEpKaBHOMY
Oromxeri. [Ipu 11bOMY, IMYHKTOM 2 yCTQHOBJICHO, 1110 MPABOYMHU (Y TOMY YHCII
JIOBIPEHOCTI), YKJIaJIeHI 3 MOPYILEHHSM MOpaTopilo, BU3HAYEHOTO IyHKTOM 1
i€l TIOCTaHOBH, y TOMY YHCII SIKIIO HHMH Iiepe0avacThesl BiJIOBiIHE
BiIy)KEHHS y MalOyTHhOMY, € HikdeMHUMH [4]. OKpiM BKa3aHOI MMOCTAaHOBH
Kabinery MinicTpiB Ykpainw, sika OXOIUTIOE He JIUIIE MiJCAaHKIIHIX 0ci0, e €
OKpeMi 3aKOHOJaBYi aKTH, HaNpUKIIal, 3akoH Ykpainu «IIpo miHHI mamepu Ta
(hoHmOBHIT PHHOK» (SIKMM BCTAHOBJIEHO HIKYEMHICTh TIPAaBOYMHIB MIONO
(hiHAHCOBHX 1HCTPYMEHTIB, BUMHEHHX MPOTATOM JIii B YKpaiHi BOEHHOTO CTaHy
3a y4acTio, BiJ iMeHI Ta/abo Ha KOPHCTh OCi0, O SKHUX 3aCTOCOBAHO CAHKIIii
BIJINIOBITHO JI0 3aKOHOJIABCTBA IHIIHMX JiepkaB (KpiM JepaBU-arpecopa) Ta/abo
caHKIIl BignoBinHO 10 3akoHy Ykpainu «IIpo caHKmii», a TakoX MPaBOYMHU
IIOJIO IIHHKX TaTepiB, EMITEHTaMH SIKUX € Taki 0ocoOm) Ta 3akoH Ykpainu «IIpo
PUHKH KaIliTally Ta OpraHi3oBaHI TOBapHI pPHHKW» (AKAM BCTaHOBICHO
HIKYEMHICTh MPAaBOYMHIB, BYNHEHHX 32 YUacCTIO, Bif iMeHi Ta/abo Ha KOPHUCTH
0co0H, 10 SKOi 3aCTOCOBAHO CHEIiadbHI €KOHOMIUHI Ta iHIII OOMEXyBallbHI
3axo1M BimnoBinHO 10 3akoHy Ykpainum «IIpo caHkmii», siki nependayaroTh
00OMEXKEHHS II0/I0 YKJIA/ICHHS Ta BUKOHAHHS JICPUBATHBHUX KOHTPAKTIB Ta/a00
TPABOYHUHIB MO/I0 (PIHAHCOBUX iIHCTPYMCHTIB).

Amnaniz cynoBux pimeHs BepxoBaoro Cyny cBiuHMTb, IO B CY/AOBIH
TPaKTUI OUTBIIE MAarOTh MICIe BHIIAKH, sKi Oe3rocepenHhO HE MOB’s3aHi
3 HIKYEMHICTIO TIPaBOYMHIB i3 3a3HAYCHOI BHUIIE MiJCTABH, & CTOCYIOTBCS CaMe
HE3aKOHHOCTI BUMOT 3a3HaueHmMX oci® (y 3B’A3Ky 3 UMM Cy[ BHUKIIOYAE
MOXJIMBICTH BU3HAHHS 1 33JJ0BOJICHHS TaKUX BIMOT). [IpidomMy B OCHOBHOMY i€
CTOCYETHCSI TPOIIOBHX BHMOI B TpOLEAypi OaHKPYTCTBAa THX KpPEIHUTOPIB,
ki € oco0amyu, BH3Ha4eHMMH y TocTaHoBi KabiHery MiHicTpiB Ykpainu
Bix 3 O6epesnst 2022 p. Ne 187, 30kpema, IOpHUIMYHHMH 0OCOOaMH, SIKHX
CTBOPEHOIO Ta 3apEECTPOBAHOIO BIJMOBIAHO 1O 3aKOHOJABCTBA POCIHCHKOT

73



(henepauii (Hanpuknan, nocranoBa Bepxosaoro Cyny Bin 30 TpaBust 2023 poky
y cnopaBi Ne925/1248/21), a TakoX TO30BHHX BHUMOTI MpO CTSATHEHHS
3a00PTrOBAHOCTI 32 IOTOBOPOM, TIPe/T’ IBJICHUX TAKUMH CYO’ €KTaMU (HATIPHKIIA,
nocraHoBun  BepxoBHoro Cymy Big9cepmust 2023 poky y  cmpasi
Ne 922/1589/22, Bin 8 mmucromama 2023 poky y  cmpasi  Ne 915/18/23,
Bin 21 mucromana 2023 poky y cripasi Ne 910/14552/22).

BomHouac MaroTh MICII€ CYZOBI CIPaBH, B SIKHX OE3MOCEPEIHBO 3pPOOIICHO
BHCHOBOK PO HIKYEMHICTh BUNHEHOTO NIPABOUMHY 13 BUIIE3a3HAYCHHX TiJICTaB.
Tak, HarpuKIIaa, B OAHIN 31 CIIpaB, B SIKIH Jep)KaBHUI PeecTpaTop OCKap)KyBaB
pimreHHss MiH’IOCTY TIpO TNPHITMHEHHS JOCTYNy J0 €IMHOTO Jep:KaBHOTO
peecTpy IOPHAMYHUX 0Ci0, (I3MIHMX OCIO-TIANPHEMIIB Ta TPOMAICHKHX
(hopmyBanp, Bepxosuuit Cyz 3a3HauMB, 1110: ) 3aCTOCYBAHHS CAHKII Y BATIIIAL
ONMOKyBaHHS AaKTHBIB TIOIIMPIOETHCS HA OyAb-sIKe MaiHO (aKTHBH), IIO
nepeOyBa€e y BOJIOAIHHI UM PO3MOPSHKEHHI MiJICAHKIIHHOI 0COOH, HEe3aIeKHO
BiJl TOTO, YW 3HAXOJWUTHCS MaiHO (akTMBH) B YKpaiHi; 0)3MiHM KiHIIEBOTO
OeHediliapHOTo BIIaCHHUKA IOPHIMYHOT 0COOH, 3apeecTpoBaHoi B YKpaiHi un 3a
KOPJIOHOM, 3 Mi/ICAHKIIHHOT 0cOOM Ma€e O3HaKM 0OXOmy CaHKIIii, a MpaBOYMH,
CHpsIMOBaHMH Ha OOXiJ CAHKI[IiH, € HIKYEMHHM 3 IIJCTaBH MOPYIICHHS
MyOJIYHOTO TIOpSANKY YKpaiHu; B) Iep)KaBHUH pPEECTPATOp Mae BiIMOBHUTH
y TIPOBEICHHI TAaKOi PeecTparii, OCKIIBKH IIe MOPYIIye MyOMiYHUIN MOPSIOK,
HAaBiTh KO (PaKT BiMIy>KCHHS aKTHBIB 3aCBiIUYEHHI JOKYMEHTOM iHO3E€MHOi
JEepXKaBM Ta 3apEECTPOBAHMM  TaM; pEecTpalisi HOBOTO  KIHIIEBOTO
OeHedilliapHOr0 BIIACHUKA FOPUIMYHOI OCOOM 32 KOPIOHOM HE O3Haydae
ABTOMATHYHOTO BU3HAHHS 1ILOTO (pakTy B YKpaiHi; T') Xoua y cTarTi 28 3akoHy
Ne 755-1V cranom Ha MOMeHT BHeceHHsI 3MiH 710 €JIP He Oyito psmoi nijgcTaBu
JUISL BIIMOBH Y JIep>KaBHil peecTparlii 4yepe3 3aCTOCyBaHHsI CaHKIIIH, epKaBHUN
peecTpaTop MaB KepyBaTHCs MiJCTAaBOIO 'CYIIEPEUHICTh JOKYMEHTIB BUMOTaM
Koncrurymii Ta 3akoHIB YKpaiHu" (IyHKT 5 YaCTHHU Iepmioi cTarTi 28 3akoHy
Ne 755-1V), mposBUBII pO3yMHY O0a4HICTH 1 TIEPEBIPHBINN BiIOMOCTI
B JEp)KaBHUX peecTpax Ta IHmMMX OQImiiHMX pecypcax. 3 ormiay Ha Iie
Bepxopuuii CyJ1 3p00HB BUCHOBOK, 10 CAHKIIIT Y BUIVISI ONIOKYBaHHS aKTUBIB,
3aCTOCOBaHI JI0 0COOH, YHEMOXKIIMBIIIOBAIM 3MiHY KIiHIIEBOTrO OeHediliapHOro
BIACHMKA TOBApHCTB, a IPaBOYMHM, CIPSIMOBaHI Ha OOXiJ CaHKIIH,
€ HikuemHnmu 3a crarrero 228 11K Vkpainu (mocranoBa BepxosHoro Cymy
Bix 26 Tpasus 2025 poky y cripasi Ne 160/1038/24).

OTmxe, TPaBOYMHY, CHPSIMOBaHI Ha OOXiM caHKWiH abo iHIMX 3a00poH,
BCTaHOBJICHUX I0CTaHOBOKO Kabinery MinictpiB VYkpainu Bin 3 Gepesns
2022 p. Ne 187, € HIKYUEeMHMMH 3 MIiJCTaB MOPYLICHHS IMyOIYHOrO MOPSAKY
Ykpainu.

B mnpoananmi3oBaHMX HamMH CYJIOBHX CIpaBaXx BHUMOIa TPO BH3HAHHS
NpaBOYMHY HIKYEMHHH 13 BHINE3a3HAUYCHHUX ITi/ICTAB HE BUCTYIajla CAMOCTIHHIM
croco0oM 3axucTy. B IbOMy KOHTEKCTI 3TiTHO 13 MPaBOBUM BHCHOBKOM
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BepxoBnoro Cysy, BU3HaHHS HIKYEMHOTO MPaBOYMHY HEAIMCHUM 32 BUMOTOIO
HOTO CTOPOHH HE € HAICKHUM CIIOCOOOM 3aXHCTy IpaB, OCKUIBKH HE MPU3BEE
JO peajbHOrO BIJHOBJICHHS IOPYIICHHX NpaB II03MBaya, aJDKe HiKYEMHHUHA
NPaBOYMH € HEMIMCHUM y CHJTy 3aKOHY. 3a HAsBHOCTI CHOPY ILOAO MPaBOBUX
HACTIAKIB HEAIHCHOrO TPaBOYMHY, OJHA 31 CTOpiH $KOTO UM IHIIA
3aiHTepecoBaHa 0co0a BBaXKAa€ MOrO HIKYEMHUM, Cy[A TEpeBipse BiAMOBimHI
JIOBOIM Ta B MOTHBYBJBbHIH YacTHHI CYyZOBOTO pIlIEHHS, 3aCTOCYBAaBIIH
BIAMOBIMHI TIOJIOKEHHS HOPM MaTepiajbHOrO TpaBa, MIATBEPDKYE YU
CIIPOCTOBYE OOCTaBHMHY HIKYEMHOCTI NpaBouMHY (moctanoBa Bemukoi [lanmatn
BepxoBHoro Cyny Binm4uepBrs 2019 poky y cmpasi Ne 916/3156/17).
Boanovac cTocoBHO HIKYeMHHX NpaBounHIB BepxoBHuii Cyn TakoX 3ayBaXKuB,
IO BU3HAHHS CYJOM IIPAaBOYMHY HEAIMICHUM HE BHMAra€ThCsi y 3B’S3KY
3 BCTAHOBJICHHSIM HOTO HIKYEMHOCTI Oe3mocepetHb0 3akoHOM. [Ipu oMy, cyn
Tako)Xk 3000B’A3aHMI 32 BJIACHOIO IHIMIATHBOIO 3aCTOCYBAaTH HACITIAKA
HEJIHCHOCTI HIKYEMHOTO JIOTOBOpPY, IO BPETYJIbOBAaHO YACTHUHOIO I SITOIO
crarti 216 1K Vkpainm (mocranoBu BepxosHoro Cyny Big 15 Gepesns
2018 poky y cnopai Ne 616/137/16-1u, Bim 9 rpymus 2019 poky y cmpasi
Ne 524/5152/15-1).

3 BUIICHABEJCHOIO BHIUIMBAE, IO HE3AISKHO Bill IPEIMETY MO30BY
B KOHKpETHIH CIpaBi, Cya (SK IMBLUIFHOI, TOCIIONAPCHKOi, TaK W aqMiHicTpa-
TUBHOI FOPUCIUKIII) 3000B’sS3aHWI 3 BIACHOI IHIIIIATHBH [aTH OIHKY
HIKYEMHOCTI TpPaBOYHMHY, OOCTABMHH BYMHEHHA Ta/a00 BHKOHAHHS SIKOTO
BXOJIATh B NpEIMET JOKa3yBaHHS IMPH PO3IIISI TaKol CIpaBU Ta CTOCYFOThCS
00X0/1y CaHKIii a00 IHIHMX BHIIEBKAa3aHUX 3200POH.
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AJIMIHICTPATABHO-IIPABOBI BITHOCHHHN MIHICTEPCTBA
IOCTHUILII YKPAIHU Y COEPI OXOPOHHMU ITPAB JIFOJUHU:
CYTHICTb TA OCOBJINBOCTI

Kpacnorop O. B.
KaHOuoam 10puoOudHUX HayK, NPUAMHUL HOmapiyc
M. Yepnizis, Ykpaina

AZMIHICTpaTHBHO-TIPABOBI BIIHOCHHM € (pyHIaMEeHTOM (YHKIIOHYBaHHS
BUKOHABYOI BJa/IM, peaiizamii Jep)kKaBHOI MOJITHKH Ta B3a€MOJil Jep)KaBH
3 TpoMagdHUHOM. Yepe3 Il BIJHOCHHM 3HIHCHIOETBCS aIMIiHICTpATHBHE
peryimoBaHHs B pisHUX cepax. BaromicTs Ta 0coOnmBe 3HaYCHHS aIMIHICTpa-
THUBHO-TIPABOBUX BINHOCHH Yy 3a0e€3ledeHHI MpaB i CBOOOX IIOAWHM, IIiI-
KPECIIIOEThCS. TUM, [0 BOHH: BH3HAYalOTh NPOLETYPU 3BEPHEHHS 1O OpraHiB
JICpXKaBHOI ~ BNIaJM; PETyJIIOIOTh HAJNAHHA  aIAMIHICTPAaTHBHHX  IIOCIYT;
3a0e3MeuyI0Th MEXaHI3MH OCKap)KeHHs HE3aKOHHHX DIllleHb OpPTaHiB BIAJIH;
€ TIPaBOBOIO OCHOBOIO ISl CYJIOBOTO 3aXUCTY TOLLIO.

MiHICTepCTBO FOCTHUINT YKpaTH!, BUKOHYIOUH TTOKJIaICHI Ha HHOTO 3aBJIaHHI
Ta (pyHKII{, BCTyIae B aIMiHICTPAaTHBHO-TIPABOBI BiIHOCHHH y C(epi OXOPOHH
MpaB JIOJMHY 3 IHIIUMH YYacHWKaMH|, sKi HaOyBarOTh TAKWX CIICHU(DIUYHNX
03HaK, SIK BJIA/IHHH, aJie IPaBO3aXHUCHUH XapaKTep; BUCOKHI PIBEHb IOPHIMIHOI
BIATIOBINAIBHOCTI Ta TPO30POCTi; MDKTaTy3eBy Ta MDKHAPOIHY IHTETPaIlifo.
i 0coONMMBOCTI MiAKPECITIOTh Posib MiHIOCTY HE JIMIIE SK aaMIiHICTpaTopa,
a SIK rapaHTa peajizailil KOHCTUTYI[IHHOrO INpPUHIMIY BEPXOBEHCTBA IpaBa
Ta 3aXHCTY TpaB JIFOJIMHH B YKpaiHi.

AIMIHICTPaTUBHO-TIPABOBI  BIIHOCHHY, M0 BHUHHUKAIOTH Y JiSUTGHOCTI
MiHictepcTBa rocTHiii YKpaiHu y cepi OXOpOHU MpaB JFOAWHH, MAIOTh HU3KY
crermiYHIX O3HAK, SKi BIOPI3HAIOTH X BiJ 3arajJbHUX aJMiHICTPATUBHUX
MpaBOBITHOCKH y cdepi myOmigroro ympasmiHeA. Lli BimHOCHHM € TpaBOBOIO
hopmoro pearizariii Jep>KaBHOI MONITHUKH IIOAO 3a0e3NedeHHs, JAOTPUMAHHS
Ta 3aXHCTY MPaB JIFOIHH.

Crip 3a3Ha4MTH, 1O AIMIHICTPATUBHO-TIPABOBUM BiJHOCHHaM MiH tocTa
y cepi 0XOPOHH IPaB JTIOAMHU PUTaMaHHI Taki 0COOIMBOCTI, a came:
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1) nyGniuHO-BIamHMi XapakTep, nA¢ MIHICTEpPCTBO FOCTULIT 3aBXKIU
BUCTYIIA€ SK Cy0’€KT BJIAJIHUX MOBHOBaXCHb, TOOTO MAa€ OpraHizaIliiiHo-
NpaBOBY TepeBary Haja IHIIOI CTOPOHOIO (TPOMAASHWHOM, FOPHIIIHOIO
ocoboro Tomro). Lle 3ymMoBmIOE CyOOpAMHAIIMHY MOJENTh BITHOCHH — Xapakx-
TEpHY O3HAKY aAMiHICTPATHBHOTO NPaBa;

2) mpaBo3axWCHA CIpsiMOBaHicTh. Ha BimMiHy Binm 3aransHOamMiHICTpa-
TUBHHX (DYHKIIH, Il BITHOCHHU TPSIMO CIIPSIMOBaHI Ha OXOPOHY TpaB i CBOOO.
MOJMHA. BOHM BKIIIOYAIOTH: pealni3alilo npaBa Ha 3BEPHEHHsS; JOCTYI JIO
myOnivHoi iH(popMallii; KOOPUHALIO MPaBOBOi JTOIIOMOT'Y; BUKOHAHHS PillIEHb
€CILT; mpaBOMpOCBITHAIIBEKOI TisITHHOCTI HaceneHHs. ToOTO BOHU Opi€HTOBaHI
Ha JIIOJIMHY 5K IEHTPAIBHY LiHHICTH JIepikaBHOI momiTuku (cT. 3 Koncturyii
VYxpaian);

3) KOMIIEKCHHH MPABOBHUI XapakTep (MiKramy3eBHii), OCKUIBKHI TepeTHHa-
IOTBCS 3 FOPHUCIUKIIEI0 MDKHAPOJHOTO TpaBa (Y YacTWHI BUKOHAHHA PIllICHb
€BpoNEichKOro cyay 3 NpaB JIFOJIMHH), IMBUILHOTO Tpoliecy (Tpy MpaBoBii
JornomMosi), iHdopMmariiHoro mnpaBa (y 4YacTHHI JOCTYNy JO BIJIKPUTHX
peecTpiB);

4) TpeBEeHTHBHUI Ta TapaHTIHUNA 3MICT, IO BHPXAETHCS B TOMY, IO
Oarato ¢yHKuiii MiHicTepcTBa IOCTHUIIII HE JWIIE PEaryloTh Ha MOPYIICHHS,
a ¥ 3amo0iraroTh iM: 3IIHCHIOE eKCIIEPTU3Y aKTiB 3aKOHOABCTBA Ta iX MPOEKTIB
Ha BIANOBIIHICTh TIOJMIOKEHHSAM IIOJI0 3aXWCTy MpaB JIOAWHH, IOJOKSHHIM
KonBeHI1ii mpo 3aXuCT mpaB JFOIMHN 1 OCHOBOIOJIOKHNX CBOOO Ta MPAKTHUIIL
€BpONEHCHKOro Cyly 3 TpaB JIIOMHY; HaJaHHS pO3’sCHEHb 3aKOHOJ/IABCTBA,
MPOBO/ISIYM  MPABONPOCBITHHILIBKY JISUTBHICTB; PO3pOOKa CTaHAApTIB IPaBoO-
3axucry. lle BMBOAMTH BiTHOCMHM 3a MeXi (OpMaJbEHOTO aaMIHICTpYBaHHS
Ta Hajlae M PO UTaKTUIHO-TAPaHTIHHOTO XapaKTepy;

5) oOpaHHS OpIi€HTHpPY y CBOill MISUTPHOCTI HA MDKHApOIHI CTaHIApTH.
MiHicTepcTBO  focTHIIl YKpaiHM 3[IIMCHIOE — aJanTamilo  YKpaiHCHKOTO
3aKOHOJABCTBA JI0 MDKHAPOMHHX 3000B’S3aHB, 30KpeMa J0: €BpONEHCHKOL
KoHBeHIII 3 mpaB momuHu (KoHBeHIiS Mpo 3axWCT MpaB JIIOAWHH
1 OCHOBOMNOJIOXKHHUX cB0OOI, 1950), MiXKHApOITHOTO MAKTy MPO TPOMaJISTHCHKI
i moniTnuHi npaBa (MbKHApOJHUI MaKT PO TPOMAISHCHKI 1 TIOJITHYHI NpaBa,
1966), KonBeHIii npoTn KaTyBaHb Ta IHIINX »XOPCTOKHX, HENIOICHKUX a0bo
TaKUX, 0 MPUHKYIOTH T1THICTh, BIIB MOBOPKCHHS 1 okapaHHs (KoHBeHIIis
MPOTH KaTyBaHb Ta IHIIMX YXOPCTOKHX, HEMIOJACHKHX a00 TAKUX, IO IPHHH-
JKYIOTh TiIHICTB, BUIIB IMOBO/DKCHHS 1 TIOKapaHHs, 1992), pekomeHmarii Paau
€porm, OOH To1110;

6) HasBHICTH CIEHIaJbPHUX MEXaHI3MIB peai3amii, SKi KOOPIHHYIOTHCSI
ab0 aaMIHICTPYIOTBCS MIHIOCTOM: 3aTBEPIPKYE HOPMATHUBHO-IIPABOBI aKTH
3 MUTaHb (YHKIIOHYBAHHS CHCTEMHM HaJaHHS O€30IUIaTHOI IPaBHUAYOL
JIOTIOMOTHM; KOOpIrHye BUKOHaHHS piens €CILJI €Bpormnelickkoro cyay 3 npas
JIOJMHM Y CIpaBaX INpOTH YKpaiHW; OpraHi3oBye IOCTYH 10 IPaBOBOL
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iHopMarii dwepe3 BIIKPUTI pEECTpH; 3IIHCHIOE peecTpalifo Cy0’€eKTiB
IyOJIi9HOTO KOHTPOJIIO (MOJIITHYHUX NapTii, TPOMaChKUX OpraHi3alliif Tomo);

7) myOJIiYHA TiA3BITHICTH, OCKUTBEKH Y cepl OXOPOHH IIPaB JIFOAWHI YHHHE
3aKOHOIABCTO Ta MOCTIHHIN TPOMAJICHKHI KOHTPOJIb 3000B’s13ye MiHICTEpCTBO:
MyOJIKyBaTH 3BiTH; pearyBaTd Ha 3allUTH Ta 3BEpHEHHS; 3abe3medyBaTd
TIPO30PICTh ISUTFHOCTI Yepe3 BIAKPHTI AaHi.

Omxe, aIMiHICTPaTUBHO-TIPABOBI BimHOCHHH Yy cdepi nisubHOCTI MiHic-
TepcTBa IOCTHLIT YKpalHM IIOI0 OXOPOHHM TIpaB JIFOJMHH CTaHOBJIATH
0COOJIMBHI PI3HOBH MyONIYHO-TIPABOBHX BiJHOCHH, LIO MOEJHYIOTH BIIaJHUN
Ta TIPaBO3aXHCHHH XapakTep. IX 3HaueHHs monsrac y 3abe3MedeHHi Tpole-
JYPHOTO JIOCTYITy TPOMAJSIH JO OpraHiB Jep>KaBHOI BIIaIH, HAIaHHI aIMiHi-
CTPaTHBHUX TOCIYT, peatizalii MeXaHi3MiB OCKap>KeHHSI He3aKOHHUX PilllcHb,
a TaKOXK TapaHTyBaHHI cyJoBOro 3axucry. Crenudika X BiJHOCHH BUSBIIA-
€TBCS y IXHIA MpaBO3axWCHIA CHPSMOBAHOCTI, MUDKTaly3eBid iHTETpartii,
Opi€eHTallii Ha MDKHAPO/IHI CTAaHAAPTH Ta HASIBHOCTI IPEBEHTUBHO-TAPAHTIMHNX
¢ynkuiit. OcoOiBY pojib BiIIrpaloTh CrieniajdbHi MEXaHi3MH peanizalii, 1mo
KOOPIMHYIOThCS MiH TOCTOM, 30KpeMa y cdepi IPaBHUYOI JOTIOMOTH, JIOCTYITY
JI0 ipaBoBoi iH(popmartii Ta BukoHaHHS pimens €CITJI. BaxnuBoro o3nakoro €
MyOJIiYHA MiA3BITHICTE Ta PO30PICTh AisUTbHOCTI MiHiCTepCTBa, IO 3abe3nedye
OalaHC MDK BIAJHAMH TTOBHOB)KCHHAMHM W KOHCTUTYLUMHMM HPHHIMIIOM
BepxoBeHcTBa TpaBa. OTKe, aIMiHICTPATHBHO-TIPABOBI BiTHOCHHU MiH IOCTY
y cdepi OXOpOHM TpaB JIOAWHW BHCTYIAIOTH HE JHIIe (Gopmoro pearizariii
JIEpPYKAaBHOT TIOJIITHKY, aJie i KIIFOYOBMM NPABOBUM IHCTPYMEHTOM 3aXHCTy NpaB
1 CBOOOT JIFOMMHH B Y KpaiHi.
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IMBLILHO-TIPABOBA BIIITIOBIIAJIBHICTD 3A LIKOJY,
3ABJAHY MALICHTY BHACJIJIOK BUKOPUCTAHHS CUCTEM
HITYYHOTI'O IHTEJEKTY IIJ{ YAC HAJJAHHS
MEJAYHOI JOIOMOT' !

Kpyweabnunpka I'. JI.
KaHOuo0am 1opuoudHUX HayK, OOYeHm,
cmapwiuil HayKo8uil cniepoOIMHUK GIOOLILY
MIDICHAPOOHO20 NPUBAMHO20 NPABA,
Hayxoso-0ocnionuti incmumym npusamno2o npaea i nionpueMHUYmsd
imeni @. I'. Bypuaxa Hayionanenoi akademii npagosux Hayk Yxpainu
M. Kuis, Yxpaina

BrpoBamkenHs mepemoBux cucteM IurtydHoro iHrenekry (LI) y chepy
OXOpOHHM 37I0pOB’sl TpaHcopMye JaHmIAPT HaJaHHS MEJUYHOI JIOTIOMOTH.
VY biniii kHW31 TPO IITYYHWH IHTENEKT €Bporelchka KOMICiS IPOTHO3YE,
mo I 3MiHUTE Hale >KUTTS, MOKpaIIyroun chepy OXOpoHH 3m0poB’s [1].
3oxpema, KoHIenist po3BUTKy IITYYHOTO IHTENIEKTY B YKpaiHi, 3aTBEpKeHa
posnopsymkeHasiM  Kabinery MinictpiB Ykpaiau Bim 2 rpymus 2020 poxy
Ne 1556-p, Busmauae Il sx opraHi3oBaHy CyKymHICTh iH(MOpPMAIIHHNX
TEXHOJIOTH, 13 3aCTOCYBaHHSM SIKOT MOXKIIMBO BUKOHYBATH CKJIAJIHI KOMILIEKCHI
3aB/IaHHS [UIIXOM BHKOPUCTAHHS CHUCTEMH HAyKOBUX METOIIB JOCHiIKEHb
i anroputMmiB 00poOKH iH(pOpMarlii, OTpuMaHOi ab0 CaMOCTIHHO CTBOPEHOI
i1 yac poOOTH, a TaKOXK CTBOPIOBATH Ta BUKOPUCTOBYBATH BJIaCHI 0a3u 3HaHb,
MO TPUHHATTS PillieHb, ATOPUTMH POOOTH 3 iH(POPMAIIIEI0 Ta BU3HAYATH
CIIOCOOH JIOCSTHEHHS TIOCTABJICHUX 3aBJ/IaHb.

Bxe 3apa3 Il 3acTocoByeThCs He JHIIE Y HAYKOBHX JIOCHIIKECHHSX,
ane ¥ Oe3mocepeHRO B KITiHIYHIA mpakTuri. 3okpema cucremu LI Bukopuc-
TOBYIOTBCSL /Ul JIarHOCTUYHOI iHTeprperauii 300pakeHb B OQTaIBMOJIOTI,
JIEPMATOoJIOTii, TaCTPOCHTEPOJIOTil, aHATOMIYHIN MATOJNOTii Ta pPaaioJIorii;
JUISL IHTEepIIpeTanii CUTHaIIB, OTPUMAaHUX BiJ] €IEKTPOHHUX IPUCTPOIB, Ta MOJIe-
KyJIpHHUX JaHUX (T€HETHKH, OHKOMapKepiB, OLJIKOBUX CTPYKTYP Ta MEANYHMX
3aIHCiB B «iCTOpii XBOPOOWM»); Uil PO3POOKHM BaKIMH Ta JIHKIiB; JUIST TPOTHO-
3yBaHHS OOCATY JOCTYNy JO MEIWYHUX 3aKNIaiiB, PH3HKY YCKIIaIHECHb
Yy TOCHITANi30BaHMX TMAII€HTIB, MOTEHIIAHOI TOCHiTaNi3alii, MOTEHIIITHO
CEepHO3HMX YCKIIaTHEHb; AT TOUHIMIO! Kiach]ikarli 3aXBOpiOBaHb, y poOOTH-
30BaHii xipyprii [2]. OxHak He 3Bakarouu Ha GaratooGinsrounii motenmian LI
y cepi HamaHHS MEAUYHOI TOTIOMOTH, CIPABEUTMBO BUHUKAIOTH MOOOIOBAHHS
110710 3a0e3redyeHHs Oe3reKy nanieHTiB npy BukopuctanHi L1, a Takox pr3uky
3aBJIaHHs IIKOAW 3/I0POB’I0 MAIlieHTa BHACIIJOK JomymieHux cucremoro III1
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MOMWJIOK Y JIIarHOCTHIYi, JIKyBaHHI Ta NMPO(MiIaKTHIIl 3aXBOPIOBaHb. Y 3B’SI3KY
i3 UM TIOCTAa€ MUTAHHS, XTO Ta y SIKOMY 00cCs3i Oyzie HECTH BiATOBIJAIBHICTh
3a TaKy IIKOLy, OCKUIBKM KOJIO OCi0, 3ajydeHHX IO HaJaHHA MEIMYHOI
JIOTIOMOTH 3 BUKOpUCTaHHAM cucteM LI Mo)ke BKITIOYATH MEIMYHUX IIpalliB-
HUKIB, MEIITYHI 3aKJIa1IH, a TAKOXK Po3poOHuKiB crcteM LI

Ockinpku cepa IETKTHOI BiATIOBINATBHOCTI 3a IIKOMY, 3aBHAaHY BHKO-
puctanssMm cucteM LI mix yac HagaHHS MEIMYHOI ONOMOTH 3HaXOAWTHCS
Ha TI0YaTKOBOMY €Talli CBOr0 CTaHOBJICHHSI, JIOTIYHO IPYHTYBATUCS HA 3aralib-
HUX MPUHIIUIAX ACTIKTHOTO TpaBa. Tak, sk Bim3Hadae 0. I1. Bypuo, 3aransHa
MeTa JICNIIKTHOTO IIpaBa 3BOJMTHCS 0 JyKe MPOcTol izel: mKoaa abo 30UTKH,
3aB/IaHi 0c00i HIIOI0 0CO000, MalOTh OYTH BiAIIKOMOBaHi. JIOKM IIi JETiKTHI
BIZTHOCHHU CTOCYIOTBCS (DI3MYHUX Ta IOPHAWIHUX OCIO, Il TPUHITHIT IPAIToe
JIoctaTHeO ao0pe. OmHak HAacTae d9ac, KOJMM INKOJa MOXe OyTH 3aBHaHa
IHTENIeKTyaTbHUMHU CyO’€KTaMH, fKi HE € Hi (i3UYHAMH, Hi IOPUIMIHAMH
ocobamu. BueHMMHM HaBiTH JOCHIIDKYEThCS BapiaHT HAIUICHHS IPaBoO-
cy0’exTHICTIO aBTOHOMHUX cucteM 111, ockinbku peanizaiisi i€l paauKaIbHOT
inei Hamana 6 aBroHomMHMM cucteMam IIII mpaBoBHil cTaTyc «eNeKTPOHHMX
ocib», momiOHMIl 10 CTaTycy IOPHAMYHMX OCIO, a BIINOBIIHO 1 MOXKIHMBICTH
HECTH TIPSIMy BIiNNOBINANBHICT 3a IIKOAY, SKa MOKe OyTH 3aBoaHa iX
BUKOpUCTaHHSIM [3, c. 6]. BogHoyac Ha CHOTONHINIHIN IEHH Bce mIe He
3pO3yMiJIO, SKAM YHHOM 3aCTOCOBYBAaTH TpAIWIiifHI TIpaBWia AENIKTHOI
BIATIOBINAIIBHOCTI 0 BHHUKHEHHA IMBUIBHO-TIPABOBOI  BiANOBINAIBHOCTI
3a mKoxy, 3aBaany cucremamu 111, y Tomy umcni mij 4ac HajaHHS MEAUYHOL
JIOTIOMOTH.

Ockinbky B YKpaiHi BiICYTHE NpaBOBE PETYJFOBAHHS FOPUIMYHOI BIATIOBI-
JIAJBHOCTI 3a IIKOAy, 3aBaaHy cucremamu 111, 3 ormsimy Ha oOpaHumii Hamroo
JIEPXKABOIO €BPOTICHCHKUI BEKTOP PO3BUTKY, JOLIIBHO 3BEPHYTHCS O PEryIisi-
TUBHOTO gocBimy €C B HochmipkyBaHif cdepi. AIDke OCTaHHIM YacoM
€pporeiiceka Komicis Ta [lapaaMeHT 3 METOIO JIOTIOBHEHHS iCHYIOYHX IIPaBO-
BUX pEXNMIB IMBLIGHOI BiIMOBIHATFHOCTI MOKIATA BarOMHUX 3YCHIIb JUIA
PO3pOOKH KOHKPETHHX MPABHJ IIOJI0 BIAMOBIAATLHOCTI 3a IIKOJY, 3aBIaHY
cucremamu 111

3okpema y BepecHi 2022 poky €Bporeiicbka KOMICisl 3alporoHyBayia JBi
JupextuBn €C: JlupexTrBY 1po BiIMOBIAAIBHICTH 32 NeeKTHI MPOAYKTH [4]
Ta JlupekTMBY MO0  ajanTamii MpaBHJ  HEJOTOBIPHOI — IMBUTBHOL
BimmosinameHOCTI A0 LI ([IupexTrBa mpo BimnmosimampHicTs 3a 1) [5]. Xoua
JlupekTrBa TpO BiAMOBIHANBHICTE 3a Ne(eKTHI MPOAYKTH B TIEPIIy UYepry
crpsiMOBaHa Ha 3a0e3MeveHHsT CUCTeMH KoMIleHcarii Ha piBHI €C momsamM, sKi
oTpuMay (i3uvHI TpaBMH a00 TMOIIKOMKEHHsS MaiiHa BHACTIIOK Je(EKTHHUX
MPOJYKTiB, METOO J[MPEKTHUBU PO BIATIOBINAIBHICTH 3@ INTYYHHUIN IHTEIEKT €
BUpILIEHHS, Cepell iHIIOro, MUTAaHHS MpO Te, IO YMHHI HalllOHAIBHI TpaBHIIa
Bi/IIIOBIAJILHOCTI, 30KpeMa, 3aCHOBaHI Ha BHHI, HE MOXYTh 3aCTOCOBYBAaTHCS
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UL PO3DIILAY TPETCH3IH IM0J0 BIANOBINANBHOCTI 3a IIKOMY, 3aBIaHY
nponaykTamu Ta mociayramu Ha ©Oa3i LI Ii 3ampomonoBaHi JlupekTuBH
TPUIAHATI y Po3pi3i MOJOXKeHb 3aKOHY NPO INTYYHHH IHTENEKT, K HalOyB
9rHHOCTI BIITKY 2024 poKy, 3 METOIO 3a0e31e4YeHHs OC3MEeKN Ta BiIIOBIIHOCTI
cucreM LI yrHHOMY 3aKOHOZIABCTBY TIPO OCHOBHI TpaBa Ta miHHocTi €C. [Ipu
mpoMy y 3akosi npo 111 Bim3HageHo, mo cucremu 111 3 BHCOKMM pH3MKOM, Taki
K MelMuHe nporpamHe 3abesnedeHHs: Ha ocHosi Il a6o cucremu I, mo
BUKOPHCTOBYIOTHCS I MiZA0OpY TEpCOHATy, MOBHHHI BIAIIOBIIATH CYBOPHM
BUMOTaM, BKJIFOYAlOYM CHCTEMH 3HIDKEHHS PU3MKIB, BUCOKY SIKICTh HaOOpiB
JIAHUX, YITKy iH(QOpMAlil0 MpPO KOPHCTYBayiB, JIOJACBKHI HAarjisa TOLIO.
VY 3B’s3Ky i3 MM BUMaraetscs, mo0 kopucryBadi cuctem LI 3 BHcokuM
PHU3UKOM HPOBOWIIN OLIHKY BIUIMBY HA OCHOBHI IpaBa TpoMajsiH (y HaIoMy
BHIIAJIKy — TartieHTiB) [6].

VY 3B’S13Ky 13 IIMM HAyKOBLSIMH TIOPYLIYETbCS MHUTAHHS NP0 TAaK 3BaHY
IHCTUTYLIHHY BiJNOBINAJIBHICT JIIKAPIB T4 MEIUYHUX 3aKNIAJIB 32 BHKOPHC-
tanHs cucreM LI npu HajgaHHI PaBOBOi TOMOMOTH, BHACIIIOK 3aCTOCYBAaHHS
SKOi MIeTbCs TPO JBI OCHOBHI TeOpil NMPsIMOi BIATIOBIJAIBHOCTI: 3a Hemdary
OIIHKY BIUIMBY/yTPUMAaHHS Ta 3a Hemodammii Harisin 3a cuctemoro 1. Omaak
TaKW{ MiAXi He T030aBICHN HEIOMIKIB, aipKe JIKap Yi MEIMIHUNA 3aKia,
BIPOBAKYIOUN y CBOIO MemM4Hy TNpakTuky cuctemu LI, He wMatoth
CHeIliabHUX 3HAHb JUTS 31MCHEHHS OLIHKH i BIUTHBY Ha IpaBa mamieHTiB. Kpim
TOTO, Y IOMY pa3i He3pO3yMUIHIT 00CAT IMBLTFHO-TIPABOBOI BiATIOBITAIBHOCTI
po3pobnukiB cucremu IIII, mro miamagae miax MOHATTS MEIUYHOIO BHPOOY,
BU3HAYCHOTo y TeXHIYHOMY peryIaMeHTI IIOJI0 MEIMYHUX BUPOOIB, 3aTBEPA-
JKEHOro mocraHoBoto Kabinery MinictpiB Ykpainu Bin 2 sxostHs 2013 p.
Ne 753, a11e y CBOIO Uepry He Bi/IIOBIIA€ iHTEpPECcaM MAaIli€HTIB.

Takum uymHOM, BpaxoByroud, mo cuctemu I MaroTe mnepcnekTHBY
BIIPOBA/DKCHHS y KIIHIYHY TPAKTHKY 1 HABITh BXKE BHKOPHCTOBYIOTHCS TIPH
HaJaHHI MEIUYHOI TOIOMOTH y PO3BHHYTHX 3apyODKHHX KpaiHax, BOHH BCE XK
CTBOPIOIOTH 3HAYHI €THYHI Ta NPaBOBi AWieMH. | Oepydn MO yBaru pU3HKU
3aBaHHs IIKOIM 3I0pOB’I0 MallieHTiB, BUKopucTaHHs cucteM I mim dac
HaJIaHHSI MEIMYHOI JIOTIOMOTM Mae OyTH CYBOPO PEIVIaMEHTOBaHE JEepKaBoro,
30KpeMa B YaCTHHI YITKOTO BH3HA4YE€HHS Kojia oOcCi0, SKi MOXYTh HECTH
IIMBUIHLHO-TIPABOBY BiATIOBIJAIBHICTh 32 TaKy IIKOJY, BKIIOYAIOUH JI0 HHOTO HE
JIIIIEe MEANYHIX TPALiBHUKIB Ta MEIWYHI 3aKIIA[IH, aje 1 pO3pOOHHKIB CHCTEM
I six MemgHIX BEPOOIB.
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MOHATIAHO-TIPABOBE MUCJIEHHS Y TABHBOMY PUMI:
BIJ ITPABA BOXKECTBEHHOTI'O 1O ITPABA JIIOACBKOI'O

Kyuepenko /1. C.
KOHCYIbMAaHm 3 10pUOUYHUX NUMAHD,
3anopisvkuii obracuutll yeump KyaibmypHo2o possumky «llapnacy
M. 3anopidcocs, Yrpaina

B apxaiuny noOy (cep. VIII cr. — cep. V cr. 10 H.e.) B YySIBJIEHHI JaBHIX
PUMIISTH BECh CBIT HAITOBHCHHUI €IWHO OOXKCCTBEHHOKO CHIIOK. Y JIFOJICBHKIH
CBIJIOMOCTI 3a3Ha4€Ha CHJIa TIOCTYIOBO YOCOOIIOETHCS B OKPEMHX 00XKECTBax,
SIKI 3JIUBAIOTHCS 13 MPUPOJHMMH SIBHIIAMHU 1 MPOLECAMH, KEPYIOTh HHUMH Ta
KUTTAM JIOAWHA. [3 BimOKpeMseHHSM OO0XKECTBEHHHMX CHIJI BiJ TEPBHHHOL
OO’KECTBEHHOI CHJIM 3araibHi (DYHKIIOHAJBHI BIACTUBOCTI MEPEHOCATHCA HA
okpemux (jaT. certi — osmaueni) OoriB. IlouaTkoBHIi Tepexin MHCIEHHS Bil
VSIBJICHHS OOXKECTBEHHOI CHIM SK 3aralbHOro 10 11 IHZUBidyasizarii
XapaKTepHU3yeThCsl HEeBU3HAUCHICTIO CTaTi 00XKeCTB. 3a3HaueHe BiJOOpayKaeThes
y Kpeupkiii Qopmyni 3BepraHHA A0 OoriB: «abo ©Oor, abo OOTWHs»
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(mat. sive deus, sive dea). YcepemuHi POIMHM PHUMJISHUH TMOKIOHSETHCS
HebaraThOM 0oram, siki He MArOTh BIACHUX iMeH (JaT. incerti — Heo3HaueHi),
a Ha3WBAIOTHCS BiATIOBIMHO 10 BUKOHYBaHOI HUMH (yHKIi. Jlapu (nat. lares) —
JI00p1 Ayxu, 10 OXOPOHSIFOTh M (J1at. lares domestici) i poxunte wacTs (nar.
lares familiares). Manu (;1ar. Dii Manes, Bix mano, manare — TiKTH, JIATHCS) —
Jo0pi Ayt mpenKiB, mo obepiraroTs i 3axuIIatoTh cBill pin. Ilenarn (mar. Dii
Penates, Bim penus — KoMoOpa) — AyXH-OXOPOHIIl JOMAIIIHHOTO BOTHHIIA,
nokpoBurei poxunu (mar. Dii familiares). Hampuknan, maBHbOpPHUMCHKHIT
MMCBMEHHUK 1 ¢iocod AmOpociit Peonociii Makpobiit (370 — 61. 430 H.e.)
BKa3ye: «...OfIHaK Ti, XTO JIy’K€ PETENBHO IIIyKa€e iCTHHY, TOBOPHJIN, 1110 [eHaTn
€ THMH, 3aBISIKH KOMY MH MOXEMO IHXaTH, 3aBISKH KOMY MH MAa€eMO TiJo,
3aBISIKA KOMYy MH MaeMo po3ymHy aymry» [1, c. 171]. BimHocuam 3 Goramm
JTABHIMH PUMJITHAMH yCBiIOMITIOIOTHCS BIATIOBITHUMH OOKECTBEHHIN BOJI Ta
MM030aBIICHUMH JIIOACBKOTO BIUIMBY (JaT. fas — cBiTio um BkaziBka (OoriB),
Bij fari — CBITUTH, SIBIATH; BKa3yBaTH, TOBOPUTH). BOHM MOCTIHHO HaMararoTbest
JII3HATHCSI BOJTIO OOTIB 13 METOKO OTPUMAHHS JO3BOJTY Ha TE UM 1HIIIC TOYNHAHHS,
TOMYy IXHI BIJHOCHHHM BCEpemvHi poay Ta (amurii NepBiCHO PErysolOThCS
yCTaHOBIEHHAMU ¢pamymy (nar. fatum — te, o ckaszane Goramw, Bix fari —
TOBOPUTH).

I3 wacoM nmaBHI PUMILSIHH 3aHYpPIOIOTBCS Yy CBOi IPAKTHYHI I, a iXHi
OorkecTBa SIK YOCOOJIEHHSI BKA3aHUX I[iJIeH, BUCTYIAOTh 3aCO00M TOCSTHEHHS
peanpHuX 3eMHHX 1UIel. Dpaniy3ekuii ictopuk J[xow Illaiin 3a3Hawae:
«PuMchka Tpaauiiisi BITHOCHH i3 Ooramu HaJjaBajia HaWBHIILy LIHHICTH PO3yMy,
MOYYTTIO MPaBa, HACTUIBKK IPUTAMaHHUM TPOMaJITHCBHKIN KyJbTypl. Y 1IbOMY
KOHTEKCTI CTpax Tmepen O€3CMEpPTHHMHU BilirpaBaB JPYrOPSAHY PpOJIb»
[2, c. 152]. Jlronceki ycTaHOBJICHHS, BUPXKEHI y peiriidHii (hopMmi, MaroTh
HacamIiepe]] MaiHOBHI XapaKTep, OCKUIbKH PHMIITHHH OYiKye Bix OoriB
30UIBIIEHHS MaifHa 1 3eMHHUX OJar Bifg 0OpOOKW TONIB i PO3BEOCHHS XYIOOH,
MOpEIUTIaBCTBAa 1 TOPTiBI, BilicbkoBMX 3BUTAT Tomo. 1. B. @.Terems min-
kpecmoe: «Pi3HI eneMeHTH pHMCBKOI pelNirii CTAaHOBISTH BHYTPIIIHIO
PETIridHICTh 1 LIJIKOM 30BHILIHIO JOUUIBHICTH. CBITCHKI 1T 3aJIHIIAFOTHCS
MOBHICTIO BUIBHHMH: BOHM HE OOMEXKYIOTHCS PEJIri€r0, a Palle CaHKILO-
HyIOTbCsL Heto» [3. c. 358]. PUMISIHMH CITy>kKUTh OOram 3apajiil IeBHOI KOPHUCTI,
3B’A3y€ iX 13 COOOI0 yroiaM i 3a ImepIoi Haro 1 TOTOBUI 3 HUIMHU TOPTyBaTHCSL.
bor mpoTucTaBnseThCs HOMY SIK KPSAUTOp OOpXKHHKY. PUMISHUH mparHe
OTPUMATH Bii OOTIB TapaHTIi MO0 3aXKCTY 1 JOTIOMOTH B OOMIH Ha JKEPTBO-
MIPUHOIICHHS Ta MOJIUTBH, 10 BimoOpaXkaeThest popmyioro: «S1 maro To0i, mod
T gaB» (7ar. du ut des). Bin cxuisie 60OriB Ha CBOIO KOPHCTB 32 JIOTIOMOTOFO
obiThuIi (;ar. vVOtUm — OakaHHS, BOJIS, BiI vovere — OakaTd, OOIIATH)
BUKOHATH OOIIIsIHEe OOraM IiCIIs TOTO, SIK OCTaHHI HAJaIyTh OUIKYBaHY MOCIYTY.
Bka3zaHoMy TpakTHYHOMY TIparHEHHIO pHMILSIHMHA OUIbIIE  BiJIOBinae
(hopmyna, nepesepuyta Ilaiimom: «Jlait MeHi, 11006 st 1aB T061» (s1at. da ut dem).
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[MocTymoBo NMaBHI PUMIITHH YCBIOMITIOIOT, IO OOKECTBEHHI YCTAaHOBJICHHS
MiJJaI0ThCsl JTIOACBKOMY BIUTMBY (JaT. iUS — 3B’si3ka, Bix iurare (iurari) —
KIBICTHCS, TIPUCATATH, Bill CAHCKpP. KOpeHsS jU — 3B’s3yBatH). BimmpasieHmHsm
PETrifHOTO PHUTYaly PHUMIITHAH BHKOHY€E CBii IUBUIBHUI OOOB’S30K Tepen
PUMCBKOIO 00IIiHOI0. TO#, XTO HOOPOCOBICHO BHKOHYE OOOB’SI3KH TIEepern
Ooramy Ta € OOOPOTOPSTHUM i3 TOYKH 30pY MOpalli PHMCBHKOI OOMIMHA
BB@KAETHCA JIFOJUHOIO O1aeovecmusolo (aT. Pius, Bix piare — ImaHyBatH).
3a HEeBUKOHAHHS PEJIriifHUX 00O0B’S3KIB MOPYIIHUK Ma€ BiJUIKOMYBATH IIKOIY
(;ar. piaculum — criokyTHa xepTBa) OOIIMHI. [3 MOCTYMOBHM 3pOCTaHHSIM PO
JIFOJICBKHX YCTaHOBJICHb Y KUTTI PUMCHKOT OOIIIMHH TIepe]] AaBHIMUA PUMIISTHAMH
MOCTAa€ TIPAKTHYHA HEOOXIAHICTh YMOPSAKYBaHHA MaHOYTHIX BiJHOCHH
i3 Ooramu. BoHr HamararoThCst HaIaTH THYYKY (OpMY KOKHOMY BiIHOIIICHHIO
1 JMIe y TakoMy BHIJIALI BOHO € MIICHIFHHM pPIBHIO IXHBOTO MHUCIICHHSL
[TpupomHuii 3aKOH PO3YMIEThCS PUMIITHAMH SIK HA4aJ0 KOCMIYHOTO MOPSIKY,
I1I0 MICTUTB y c001 YCTaHOBIICHHS! OOTIB 1 JIroziei.

brmzbko 500 poky m0 H.e. JaBHI PUMJISIHM TOYHHAIOTH OCMHCIIIOBATH
YCTAHOBIICHHSI SIK TpaBo OoxkecTBeHHe (yat. iUS divinum) i mpaBo JHOACHKE
(mat. ius humanum). Luuepon 3a3Havae: «l OCKIIBKH Kpalie 3a po3yM Hema
Hivoro (i BiH IpUTaMaHHUA SIK JFOAWHI, TaK 1 00XKECTBY), TO TEpPIIHil 3B’SI30K
MDK JTFOIMHOIO 1 00KECTBOM — Y po3yMi. AJie SIKIO CHUTHHAM IS JTEOAVHH
1 GokecTBa € po3yM, TO 1€l PO3yM ITOBHHEH MFCIUTH MPABWIGHO. A OCKIJIBKA
pPO3yM € 3aKOHOM, TO MH, JFOJH, TTOBHHHI BBAaXKAaTHCS 3B SI3aHUMHU 3 Oorammu
TaKOX 1 3aKkoHOM. Jlayti, MibK KMM iCHY€ CIUIBHICTh Y BHIVISII 3aKOHY — iCHYE
CIUIBHICTB 1 y BUIVIAL NpaBa. A Ti, Y KOTO 3aKOH Ta IPaBO CIILIbHI, TOBHHHI
BB&KATHCS TPHHAISKHUMHU JI0 OfHIET 1 Tiel sk rpomamm» [4, c. 41]. Ipaso,
3apoKyBaHe VTSl JTIOACHKOT CBIZIOMOCTI HEIPUMITHIM YMHOM Yy (hOpMi 3BHYALO,
VABIIETBCS YCTAHOBIICHHSIM 00KeCTBEHHOI cviH. [IpaBo y BHIJIAMI JTIOACHKHX
YCTAQHOBJICHb PUMIISTHH CIIPUAMAIOTH SIK ap OOTiB IXHIM HpeikaM. YsBICHHS
Opo TpaBO SK YCTAHOBICHHS JIOAEH CKIAA€TbCid i3 HOCTYHOBUM
YCBIIOMJICHHSIM y4acTi JIFOJCHKOTO MHUCJICHHS Y TBOPEHHI MPABOBUX HACTAHOB.
P. Iepunr Bkasye: «...Te3a Ipo Te, IO OCOOUCTA JisNIbHA CUJIA € JDKEPEIoM
npaBa, € OJJHUM 13 BHXIJIHMX ITyHKTIB icTopii puMcbkoro mpasa» [5, c. 107].
IlpaBo sk 1 pexirii s JaBHIX PUMISIH € TPAaKTUYHUM YCTaHOBIICHHSIM,
3aCHOBaHMM Ha Bipi. BillOKpeMIiIeHHsI JTIOACHKNX 3aKOHIB BiJl O0KECTBEHHHUX €
JOBrOTPHBAIUM IporiecoM. [Ipo MoCTyNoBIiCTh TAKOTO BiIMEKYBaHHS CBIUHTb,
HAIPUKIIA, BHOKPEMIICHHS BiJ] 3I0YMHIB MPOTH OOTIB 1 JIFOMICH 37I0YMHIB TIPOTH
6oriB Ta 3704YMHIB MPOTH Jrozei. Posainenns fas Ta ius Bkazye Ha yMOTTIsIHM#
MOAUT PUMIITHAME CBIiTy Ha CBIT OoriB i cBiT ymozpeil. Ilpu mpomMy ocTaHHIX
3B’s13y€ MPUCYTHICTh MEpIIUX cepexn Jrozaei. «IlepeayciM cam CBIT CTBOpEHHIA
3apanu OOriB 1 JIIozel 1 Bce, 110 B HBOMY €, 3po0ieHe W MpUIyMaHe 3ais
KopHcCTi Jronei. CBIT — 1ie HIOM CITBHUE AiM OOTiB 1 JIFonel abo MICTO THX
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i iHmmX. ToMy IO TIIBKM BOHM, KOPHCTYIOUHCH PO3YMOM, >KHBYTH 3TiJHO
3 paBoM i 3akoHOM» [4, ¢. 307-308].

bokecTBEeHHMI 3aKOH CTOCYETBCS LIaHyBaHHS OOTiB, JIFOJACHKUH 3aKOH
HAJIOKHTH JTEO M (J1aT. fas lex divina, ius lex humana est). Ilepmie ycraHoBneHO
Ooramu, € He3MiHIOBaHUM Oe3 ixHbOI Bomi (nar. res divinae — GoxkecTBEHHI
CTpaBH), Ipyre yCTAHOBICHO JIFOIBMH, € MIHJIMBHM 1 3JaTHHM JI0 PO3BHUTKY
(smat. res humanae — moceki cripas). [opymiertst fas € 3nmounHoM mpotH Goris
(nmat. nefas). OGOB’s13K0Ba CHJIa iUS TPYHTYETHCS Ha 3arajibHOMY [OTOPKEHHI
Hapoqy, HermoBara 3K [0 HBOTO OOpakac BHKIIOYHO IHTEpPECH JIIOACH.
Ha mpaktuni ius i fas He po3MeXOBYHOTBCS, OCKITBKM MEXaHi3M TXHBOTO
yOJIiYHO-TIPaBOBOTO 3aCTOCYBaHHA € €IMHUM. 3B’5130K fas Ta ius 3milicHIOETBCS
yepe3 MPaBo CBSINCHHOMINUCTB (J1aT. iUS Sacrum/sacratum). 370YHH 1 TIOKapaHHsI
B OJIBOJIIKJIMX YSIBJICHHSIX JABHIX PUMIISTH MAIOTh PEIiTiiiHe pO3yMIHHS: 3IOYMH
€ o0pa3or0 OOXeCTBa, TMOKApaHHS € 3aco00M OuHINeHHS (Jiar. expiatio).
KoxHuid, XT0 He OaXkae POBUHUTHUCS Nepel O0ramu, Ma€e IPUITMHUTH PelTiriiHe
CIILIKYBaHHS 3 BUHYBATIEM JI0 HOTO OYHIIEHHS, TOMY L0 OCTAHHIN BBAKAETHCS
HEYHCTHM 1 HE Ma€ JIOCTYMy J0 OorociyxiHHsA. Borm MoxyTh caMocTiiiHO
MOKapaTy 3JIOYMHIL, TPOTE€ y PEAIBHOCTI iM JIOBOAWTHCS BIABATHCS JIO
moncekoi  gomomord. Jlromceki  3moumHM  (iar.  iniuria —  Hempasza,
HECIPaBEJIMBICTh; TIPABOMIOPYILICHHS) 1 JIFOICHKI ITOKAPaHHS II0B’S3YFOTBHCS
31 cBitom OoriB. Ilepmri BBaXxaloThCs 37I0YMHAMHU TPOTH OOXKECTBA, APYTi —
CIOKYTOIO Tiepex Ooramu. B OCHOBI MepBHHHUX 3000B’s3aHb JIEKUTH KIISTBA,
10 TPUHOCUTBCST OOraM, 3TiZIHO 3 SIKOIO JIFOJIMHA, 10 11 Jae 3000B’sI3y€ThCs
mock aatu abo 3poOuTH. «IIpo peTenbHICTh MPU BUKOHAHHI OOITHHIIG JOBOJI
CKa3aHO B 3aKOHI, 1 OOITHHL MICTUTHL Yy cOOl CIIOHCIIO, SIKOIO MH
3000B’s13yemMocst Tiepen; OoxectBom» [4, c. 76]. IlopymeHHst KisTBH 3 GOKY
JIFOJMHH PO3YMIETBCS PUMILSIHAMY SIK TIOPYIICHHS 00’KeCTBEHHOT HACTAHOBH, SIK
HernpaBoMipHe AisiHHs (7at. nefas — te, 1o 3abopoHeHo 6oramu). [lowsitTs nefas
O3Haua€ KpaiHiil CTymiHb pPENirifHOTO 3/IO0YMHY, IO BHMArae JIOACHKOI
criokyta. Y Topartist unraemo: «II{o He mactbest mompasutiy (yat. Quidquid
corrigere est nefas — J1. K.). [6, c. 34]. Ocoba, sika HOPYILy€e PeiriiiHy KiIsTBy,
TOOTO BYMHSIE HEMPABOMIPHE IiSHHS, OTOJIOIIYETBCS JIOOUHOIO, NPUCESIHEHONO
6ozam (mar. homo sacer). Bona kapaerbcsi 3riqHO  0OKECTBEHHOTO
ycranoBneHHs (yiat. divinum, Big divinatio — nepenbaveHHs) MPOKIATTSM (J1art.
sacratio) 3a caHKIifHOIO (hopMyITOr0 Sacer esto (Bix JaBHbONAT. SAcros esed —
OyTH MPOKIISITHM) HEPBICHO CMEPTHOK KapOK IUIIXOM IPUHECCHHS Y JKEPTBY
OO’KecTBY, a Mi3Hillle BUTHAHHAM 13 JIFOJCHKOI OOIIMHN. MeTO0 TOKapaHHS €
OYMIIEHHS 3JI0YMHL, TPUMHUPEHHS HOro 3 6oramu Ta JIroapMH. JaBHI pUMILSTHH
0O0’KECTBEHHI Ta JIFOJICHKI MPABOBI YCTAHOBJICHHSI TOYMHAIOTH YCBIJIOMITFOBATH
HEBIJ’€EMHOIO YaCTUHOFO YKUTTS PUMCHKOT OOIIIMHH.
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Any scientific research is based on an appropriate methodology, which
should be understood as a set of techniques, means and ways of cognition,
which, in turn, form a single historically formed set of rational ways, means and
forms of thinking from ignorance to knowledge, from the individual to the
general, and vice versa, from assumption to truth, from phenomenon to essence.
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It is impossible for the Armed Forces of Ukraine to fulfill the tasks
of protecting the sovereignty and territorial integrity of our country without
proper material support for our army. Therefore, one of the main issues
of strengthening the combat capabilities of the Armed Forces is the problem
of preserving military property. The state brings these social values
under the protection of the criminal law.

Articles 410-413 of the Criminal Code of Ukraine provide for liability
for criminal offenses against military property. When determining the elements
of these crimes at the stage of pre-trial investigation or trial, in practice,
questions often arise as to whether certain property belongs to military property
and the public danger of a criminal attack on it. Clarification of these issues
is important for the correct qualification of the offender's behavior
and the imposition of a fair punishment by the court [2].

When studying the correlation between the concepts of "war crime"
and "corpus delicti of a war crime", one should proceed from the position
that the basis (core) of the corpus delicti as a legal construct and its content
(elements and signs) is a structured model of a crime of a certain kind (type)
as a phenomenon (fact) of real reality in its generalized form. That is why,
when studying a war crime, like any other act of volitional behavior (act)
of a person, it is necessary to distinguish from the point of view of systemic
and structural analysis such its components and interacting units (elements)
as the object and subject of the crime, united by an act of socially dangerous
behavior (act), the structure of which, in turn, is made up of the objective
and subjective side of the crime.

The results of political scientists' comprehensive and integrated study
of property relations are used in various academic disciplines and contribute
to understanding the essence and content of basic concepts. Violation of the rules
of storage should be distinguished from violation of the rules of operation
of military equipment. Liability for criminal violation of the rules of handling
military equipment is provided for in Articles 414-416 of the Criminal Code.

In criminal law, property [4] is understood as a set of certain objects
of the external world. Property is a set of objects of the material world that have
economically and financially useful properties and are material goods. Various
commentaries to the criminal legislation of Ukraine state that property belongs
to the material world and has certain physical, economic and material properties.
In other words, it is something detached from the physical environment
or recently created [1, 4].

The institution of criminal law is, first of all, a set of criminal law provisions
that has a systemic nature and consists of provisions whose content is united
by semantic connection. in the process of systematization of criminal law
institutions, criminal law was divided into general and special parts.
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According to V.d. Filimonov and O. V. Filimonov, the entire General Part
is essentially formed by, so to speak, "bracketing” identical and homogeneous
provisions of the Special Part, while the institutions of the Special Part
are created by "bracketing” legal provisions and institutions of the General Part.
At the same time, the legal provisions of the General Part of the Criminal Code
are included in the content of the norms and institutions of the Special Part,
which establish criminal liability for crimes of various nature

The special status of military property is that it is assigned to military units
of the Armed Forces of Ukraine on the right of operational management.

Analyzing the content of such rights, it should be noted that they
are manifested in the legislation through the same division of powers
(possession, use and disposal) that corresponds to the content of the right
of ownership.

However, as S. Korneev notes, there are significant differences between
the right of ownership and the right of functional management. If the owner
owns, uses and disposes of the property belonging to him at his discretion
(within the limits determined by law), the organization that has been granted
the right of functional management owns, uses and disposes of the property
assigned to it not only within the law, but also in accordance with the objectives
of the activity determined by the owner (i.e. the state).

Thus, the right of operational control is a subordinate right related
to the state's ownership. Military organizations that are granted such rights
are at the same time obliged to the owner (i.e. the state) that created them.
They not only have the right to own, use and dispose of the property entrusted
to them by the owner, but are also obliged to do so in accordance
with the purpose for which it was entrusted to them by the owner [2, 4].

Thus, military property is state property for the exercise of powers granted
to military authorities, military institutions and operational management units.

Military property includes property and property rights acquired by military
personnel as a result of economic activities carried out in accordance with
the law, or property and property rights transferred to military personnel
from individuals and legal entities as sponsorship or charitable assistance [2].
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BIFICHbKOBI IIPABOIIOPYINEHHSA Y KOHTEKCTI
PO3MOPATKEHHS MAWHA: CYB’EKTUBHA CTOPOHA

JlaBpbonos P. II.
aosoxkam, acnipaum Kagheopu KpUMIHATIbHO2O NPAsd,
npoyecy ma KpUMiHaaicmuku,
Knacuunuii npusamnuii ynisepcumem
M. 3anopiscocs, Yrpaina

OyHKIIOHYBaHHS BIiHICBKOBOTO CEKTOpa [EpXKaBH, OCOOJIMBO B YMOBax
BOEHHOTO CTaHy, Nependadae CyBOpPUi KOHTPOJIb 32 TOPSAKOM BUKOPHUCTAHHS
Ta 30epiraHHs BIMCHKOBOrO MaiHa. BIliCbKOBI TPaBOINOPYIICHHS, IO
CTOCYIOTBCS TIOpSIIKY KOPHCTYBaHHS Ta 30epiraHHs BiHCBKOBOTO MaiiHa,
€ OJHIEI0 3 HAWBAXIMBIMIMX KAaTETOPi KPUMIHAIBHO-TIPABOBUX [IisIHB, SIKi
noTpeOYOTh iTKOI KBasTidikarii [2, ¢. 194-195].

VY KpHMiHATEHOMY IIpaBi Cy0’€KTHBHA CTOPOHA 3JIOYHMHY PO3IILIIAETHCS SIK
TICUXIYHE CTaBJICHHS 0OCOOM JI0 BYMHEHOTO JIISTHHS Ta OO HACI/IKIB.

B yMOBax BOEHHOTO CTaHy, 3alPOBaPKCHOTO B YKpAiHi Y 3B SI3KY 3 HIMPO-
koMacmTabHoro arpecieto Pociiicekoi ®Penepariii, THTaHHS KpHUMiHAJIGHO-
npaBoBoi KBasTiikarlii BIHCHKOBHX 3JI0YMHIB HA0yBa€ 0COOIMBOT aKTyaJIbHOCTI.

HayxoBe nocmipkeHHs ¢y0’€KTHBHOI CTOPOHH BifiCBKOBHUX ITPABOIIOPYIIICHB,
TIOB’sSI3aHUX 13 MOPSIKOM KOPHUCTYBAHHS Ta 30epiraHHs BifiCPKOBOTO MaifHa, €
HEOOXIOHUM JUIS BIOCKOHAICHHS IPaBO3aCTOCOBHOI MPAKTHUKHM Ta YTOYHEHHS
KBaui(iKariiHuX migxomis 3, c. 124].

AHaJi3 TEOpPEeTHYHMX 3acaj]] KPUMIHAIBHOI BINOBINAIBHOCTI, CYIOBHX
pillieHb i MIKHAPOIHOTO JOCBILY JO3BOJUTH HE JIMILE MOTJIMOWUTH PO3YMIHHS
TICUXIYHOTO CTaBJICHHS BIHCHKOBOCITY>KOOBIIIB JIO CBOIX i, ae i CrpusTAMe

89



(hopMyBaHHIO TIPaBOBHX PEKOMEHJALN /Ul BIOCKOHAJICHHS 3aKOHOZABCTBA
VYkpainu y cdepi BiiicbkoBoi roctuuii [4, ¢. 52-56].

MeTor0 JOCITI/KEHHSI € KOMIUIEKCHHHM KpHUMIHAIBHO-TIPABOBHH —aHANI3
Cy0’€KTMBHOI CTOPOHM BIIICBKOBHX NPaBOIOPYIIEHb, OB S3aHUX 13 MOPSAKOM
KOPHCTYBaHHS Ta 30epiraHHs BiiCHKOBOTO MaiiHa.

Cy0’eKTHBHAa CTOpOHA BIHCHKOBHX IIPABOIOPYIIEHh OXOIUIIOE TICHXidHE
CTaBJICHHS1 0COOM JI0 BIIACHUX il Ta IXHIX HACIIJKIB. Y KpUMiHAIBHOMY IpaBi
el eleMeHT BHU3Hadae (OpMy BHHM Ta BIUIMBAE Ha TPABOBY KBali(ikallito
JUsHHS. BIHCHKOBI 310YMHM MOXKYTh BUMHSTHCS SIK YMHCHO, TaK 1 depes
HE00EPEeXKHICTh, 10 BUMArae 4iTKOro po3MeXyBaHHS MK MMM (opMamu Uit
KOPEKTHOTO 3aCTOCYBAHHS CAaHKIIIH.

YMucen y BIMCHKOBHX 3JI0YMHAX MOXKE OYyTH TPSIMHM ab0 HETPSIMHUM.
[psvuit ymucen nepeabadae, mo ocoda YCBIIOMITIOE CYCIUIBHO HeOe3meuHIH
XapakTep CBOTO [isHHSA, Hepemdadae Horo HacHimke i Oaxae abo CBimoMo
JIOMTYCKAE€ iX HACTaHHSI.

Henpsimuii ymucen mae Miclie, KoM 0co0a Iepeadadyac MOXKIMBICTh
HACTAaHHS IIKUIMBUX HACTIJKIB 1 CBIIOMO IX JOMyCKae, HE MAOYHM MPSMOTO
HaMipy 3anofiaTy mkoxy. HeobepexHicTh y BiliCBKOBHX 37I0UMHAX HOIUTSETHCS
Ha 3JI0YMHHY CaAMOBIICBHEHICTb Ta 3JI0YNHHY HEIOATICTb.

Po3mexxyBaHHS ymmCITy i HEOOSpEKHOCTI y BIMCHKOBHX 3JIOYHMHAX €
MPHHIUIIOBO BaXJIMBHUM JUISI BU3HAUECHHS CTYIEHSI BUHM BIHCHKOBOCITYKOOBIIS
Ta 0OpaHHs BiMOBIAHOTO IOKapaHH [3, ¢. 86-94].

[NcuxonoriyHuii cTaH BiHCHKOBOCITYXKOOBIIS 3HAYHOIO MIpPOIO BIUTMBAE Ha
(opMyBaHHSI HOro Cy0 €KTHBHOTO CTaBJICHHS N0 BUMHEHMX iil. B ymoBax
0oiioBHX MiHi (akTOopu cTpecy, BTOMH, cTpaxy abo IOCTTpaBMaTHYHHUX PO3JIaiB
MOXXYTh 3MIiHIOBaTH CHPHHHATTS CHUTYyallii, 10 BIUIMBaE€ Ha pPIiBEHb BiJIIO-
BiJAJIBHOCTI.

Bucoka iHTeHCHBHICTH OOHOBHX [iif, HCOOXITHICTh IIBHIKO yXBATIOBATH
pIICHHS Ta eMOIliifHa Hampyra HEpiKO MPU3BOAATH IO TOTO, IO BiHCHKOBI
JIOIYCKAIOTh TIOMIJIKH, SIKi MOXKYTh OyTH KBaUTi(hiKOBaHi SIK BiHCHKOBI 3JI0YHHH.

3HauHy pOJIb BIAIrpa€e ICHUXOJIOTIUHA CKCIIEPTH3a, SKa MOXKE JOTOMOITH
BU3HAUMTH, YM BIUIMBAIM 30BHIIIHI (haktopu (OoitoBa Broma, mok, [ITCP) Ha
3JIATHICTh BIMICHKOBOTO YCBIJJOMJIFOBATH HE3aKOHHICTH CBOiX Miid. BBemeHHs
TMICUXOJIOTTYHOTO  aHamily B mpouec Keamidikamii BIHCHKOBHX —3JI0YMHIB
B YKpaiHi JO3BOIMIO O BPaxOBYBAaTH peaibHI YMOBH, B SIKHX IisUTH OOBHHY-
BayCHi, Ta PO3MEKOBYBATH BUIIA/IKH, KOJIM 3JI0YMH OYyJI0 BYMHEHO IIiJi THCKOM
eKcTpeMalbHIX oOcraBmH. Came Iie IMAKPecToe HEeOOXiTHICTh BpaxyBaHHS
TICHXOJIOTTYHIX 00CTaBUH NPH TPaBOBiii KBami(ikarlii BIiCPKOBHX 31049HHIB [1].

[IpobnemMaTrka KpPUMIHATBGHOI BiIMOBITATHLHOCTI 33 BIMCHKOBI 3JI0YMHH,
TMOB’513aH1 13 TIOPSIKOM KOPHCTYBaHHsS Ta 30epiraHHsl BIMCHKOBOTO MaifHa,
PETYJIIOEThCSl  HAIIOHATPHUM  3aKOHOJIABCTBOM, 30KpeMa KpuMiHaIbHUM
KojekcoM Ykpainu. IlpaBoBumii pexuM 30epiraHHs BIHCHKOBOro MaiiHa
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PETYJIIOEThCSl TAKOXK HOPMAaTUBHUMH akTaMd MiHicTepcTBa 000OpoHH YKpaiHH,
10 BCTAHOBJIIOIOTH CTaHJIAPTH EKCIUTyaramii Ta OOJIKY TEXHIKH, 030pOeHHS
Ta IHIIMX 3ac00iB BificEKOBOTO NpU3HAYeHHS [1].

[IpaBo3acTOCOBHA TMIpaKTHKa CBIQUUTH, IO KBadiikamis BiCEKOBHX
MPABOMOPYIIEHb, IIOB’S3aHMX 13 TOPAOKOM KOPHCTYBaHHA Ta 30epiraHHA
BiliCBKOBOTO MaliHa, MOTpPeOye NETAIBHOTO PO3MIBIAY CyO €KTHBHOI CTOPOHH
3n0urHy. OHMM 13 KJIIOYOBHX IUTaHb 3IMIIAETHCS BH3HAYCHHS HASBHOCTI
YY1 BIICYTHOCTI YMHCITY y JTisIX BIICHKOBOCITY>KOOBIISL.

Bognouac, y cuTyartisix, KOJIM IIKo/ia BiiCBKOBOMY MaliHy 3amojlisiHa 4epe3
Hen0alie CTaBJICHHS JIO CITYKOOBHX 00O0B’SI3KiB, HACTHCS MPO 3JI0OYHH, BAMHCHHIN
3 HeOOEPEKHOCTI.

Oco0NMBY CKIQQHICTh CTAaHOBUTH BH3HAUCHHS MEXI MDK 3JIOYHHHOIO
CaMOBIICBHEHICTIO Ta 3JI0YMHHOIO HenbaricTio. Y BIiHCBKOBIH cdepi me mae
KPUTHYHE 3HAYEHHS, OCKUIBKH BiHCHKOBOCIYKOOBIII MOXYTB IATH B €KCTpe-
MaJIbHHX YMOBaX, 1110 OOMEXYIOTh IXHIO 3JIaTHICTH JI0 PalliOHATLHOTO MPUHHSAT-
T4 pitens [3, c. 124].

BpaxoBytoun 1€, OIHHM i3 TEPCIEKTUBHHUX HAIpSMIB YIOCKOHAJICHHS
CY/IOBOI NPAaKTHKH € pO3pOOKa METOIMYHHX PEKOMEHAAMiil Juisi BIMCHKOBHX
CyIiB IOO BCTAQHOBJICHHS CYO’€KTHBHOI CTOPOHHM 3JIOYHHIB, IO JAcCTh 3MOTY
3abe3neynTH OUThII YHI(IKOBAHUMA MiIXIi/ J0 KBaTi(hiKaIlii JisHb.

B VkpaiHi OCHOBHI MiAXOmM [0 PpETYITIOBAaHHS BIHCHKOBHX 3JIOYMHIB
BH3HAYAIOTECS KpHMiHAIBHMM KOIEKCOM Ta MiI3aKOHHUMH aKTaMH, OJHAK
MPaKTHKa PO3CIiyBaHHs TAKUX 3JIOYMHIB 3aITHIIAETHCS HEJOCTATHRO Mu(epeH-
1iioBaHow0. BincyTHICTh BifiCBKOBHMX TPHOYHAIIIB Ta CIIELIiali30BaHHUX IIPOLIE-
JIyp OLIHKM OOHOBMX OOCTaBMH MOJKE NMPHU3BOJMTH IO TPYIHOIIIB Y KBasigi-
Karlii paBoNOpYILEHb.

3 ypaxyBaHHSAM MDKHApPOIHOTO JIOCBiIly Ta OCOOJMBOCTEH BOEHHOTO CTaHY
B Ykpaini [5, c. 328-342], icHye HeOOXiIHICTh YHOCKOHAJICHHS IIPABOBOTO
PEeryIIOBaHHS BifICEKOBHUX 3JI0YMHIB, ITOB’SI3aHUX 13 TIOPSIIKOM KOPUCTYBAHHS Ta
30epiraHHs BIICHKOBOTO MaifHa.

HeoOXigHUM € TakoXK 3alpoBaPKCHHS CHCTEMH BIMCHKOBHUX EKCIICPTH3,
30KpeMa TMCUXOJIOTTYHHX, SKi JIO3BOJWIM O BU3HAYaTH PiBEHb YCBIJOMIICHOCTI
BifCbKOBOCITY?KOOBIIS TiJ] Yac BYNHEHHSI TIPABOTIOPYILICHHSI.

[NoTtpeOye BAOCKOHAJICHHS 1 HOpMATHUBHA 0a3a.

Ha pucynky 1 mpencraBneHo Mmojenb pedOpMH BiliCBKOBOT FOCTHLIT
B YKpaiHi, III0 BpaXxOBY€ KIFOUOBI MIKHAPOIHI i IXOIH.
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06CTaBUH 3anposagxeHHs

BIiCbKOBUX excnepTn3 BpaxyBaHHs crieuu i

silicbkoBol Chyx6u

o McnxonorivHi ekcnepTusn
TexHiuHi excnepTusn

Puc. 1. Kitlo4oBi HanpsiMu BAOCKOHAJIeHHsI KPUMIHAJIbHO-IPABOBOI0
[cTBOpeHO aBTOPOM Ha OCHOBI kepena 2—4]

3ampornoHoBaHi HampsMu pedOpMyBaHHS BiiCEKOBOI IOCTHIII B YKpaiHi
CIPHATIMYTH OB e(peKTHBHOMY Ta CIIPaBEUTMBOMY PO3MJISLY CIPaB OO0
BilicbkoBUX 370uMHIB. CTBOpPEHHS CIICHiaNli30BaHMX BIHCHKOBMX TpPHUOYHAIIB,
3anpoBaKEHHS  BIMCHKOBUX €KCIEPTH3, YAOCKOHaeHHs KpuMiHambHOTO
KOJIGKCY Ta BpaxyBaHHs OOHOBHX YMOB y CYJOYMHCTBI JI03BOJISITH 3a0€3MEUNTH
HAJICXKHY MPABOBY OLIHKY JIiil BiHCEKOBOCTY>KOOBIIB. Taki 3MiHH CIIPHATHMYTh
rapMOHi3alil HalllOHAILHOTO 3aKOHOJABCTBA 3 MDKHApPOIHWUMHU CTaHIapTaMH,
TIOCHJICHHIO TIPABOBOTO 3aXUCTY BICHKOBHX 1 ITIIBUIIICHHIO PiBHS MIPABOCYAIA Y
cdepi BilicbKOBOI FocTuIlii [4, c. 46].

Takum 9WHOM, PE3yAbTATH IOCTIDKEHHS MiATBEPMIKYIOTh HEOOXiTHICTH
KOMIUIEKCHOTO ~ peOpMyBaHHS  MIAXOMIB OO  KPUMiHAJIbHO-TIPaBOBOi
kBaytihikanii BifiCPKOBUX 3JIOYMHIB, 110 3a0€3MeYHTh OLIBII CIpaBeIUIMBE Ta
e()eKTUBHE 3aCTOCYBaHHsI KPUMIHAILHOI BIATIOBIANBHOCTI Y cepi BiiCbKOBOTO
MPaBOIIOPYIICHHS.
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IMPABOBE PET'YJIIOBAHHS ®AKTOPUHI'OBUX BI/THOCHUH
3A 3AKOHOJABCTBOM CIIOJIYYEHHUX IITATIB AMEPUKHU
Y XX CT.

JlazoBcbkmii O. B.
acnipanm,
Incmumym npasomeopyocmi ma HAyKOBO-NPABOBUX eKCNepmu3
Hayionanvuoi akademii nayx Yxpainu
M. Kuis, Yxpaina

SAx BimomMo, IHCTUTYT (DAKTOPHHTY Ma€ IOBOJNI TPHBATY iCTOpIIO CBOTO
CTaHOBIICHHS Ta PO3BUTKY, a HOTO BUHUKHEHHS JESIKi TOCTITHUKH TIOB’SI3YIOTh
i3 TOSBOIO TepHINX (OPM TOPTOBENHHOTO IMOCEPEAHUIITBA TAa KOMEPIHOTO
Kpenuty B kpaiHax [laBHeoro Cxomy, 30kpemMa y Meconoramii, BaBumoni Ta
Oinikii [1]. Pazom i3 TMM HalOUTBII JUHAMIYHOTO PO3BUTKY (DaKTOPUHIOBI
BiTHOCUHHU HaOynu Jmmnie y XX CT., KOJIM HOTpeOH PO3MIMpEeHHsT MIXKHAPOIHOT
TOpriBii Ta iHTerpamii (hiHAHCOBMX PHHKIB 3yMOBHJIM iX TpaHc(hOpMAaLito
3 JIOKAJIBHOTO KOMEPLIHOIO IHCTPYMEHTa y BaXKIMBHI CETMEHT CBIiTOBOI
(hiHAHCOBOT CHCTEMHL.

OpHi€r0 3 KITFOYOBUX MO IIHOTO TIEPIOAY, 3 SIKOO JOCIITHUKH ITOB’ SI3YIOTh
MOYaTOK Cy4YacHOIO eTaly PO3BUTKY JOCHIDKYBaHMX BITHOCHH, Ha3HBAIOTh
niepimii B icropii daxt HagauHs QinaHcoBoro ycraHoBoro «First National Bank
of Boston» dakropunrosux mociyr. He npumeHIryroun 3HaueHHs! i€l mogii
B T€HE31 CTAHOBJICHHS Ta PO3BHUTKY (PAKTOPUHTY, MiX THM, BBOXKAEMO, III0 CaMe
riobabHa ekoHoMiuHa Kpr3a 30-x pokiB XX cr., Outbln Bigoma sik Bernrka
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JIeTIpecist, cTaja YeproBUM IMITYJIECOM JUIsl pO3BHTKY (aktopuHry y CIIA,
Jge OaHKM mparHyiaw yBiith B Oi3Hec (hakTOpWHTY, MO0 OTPUMAaTH HOBI
MOJKIIMBOCTI JUI PO3IIMPSHHS KPEIWTYBAaHHS Ta HACIIIyBaTH YCIiX KOMep-
ifHNX (iHaHcOBMX KoMmmaHii. LI TeHmeHtis, ska posnodanacs B 1933 porii,
Oyma 3ymoBJieHa OakaHHSAM OaHKIB 30UTBIINTH MPHUOYTKH 332 paxXyHOK HOBHX
oKepen (iHAHCYBaHHS Ta BHKOPHCTaHHS HAasBHHX, aje HEBHKOPHCTaHHX
KPEIWTHUX PECypCiB. 3HIKCHHS TNPUOYTKOBOCTI TXHIX aKTHBIB Ha T
BCTaHOBJICHHS CyBOPHX 3aKOHOJABYMX IPABHWJI Uil OaHKIBCHKOTO CEKTOpY
I/DKUBITIOBAJIO IHTEpEC 1O albTepHATUBHUX (hopM (iHaHCYBaHHS, OCOOIMBO
THX, 5IKi 3a0e3MevyBa BUIIY Bijuiaay [2, c. 21].

OmHNM 13 KIIOYOBMX YWHHHKIB, IO JO3BONMIN KOMEPIIHHAM OaHKaM
YBIiTH Ha PUHOK (aKTOPHHIY, CTana TaKOX NpaBoBa 0asa, sKa peryJopaa
1i omeparii Ta 0COONHBO aKTHBHO po3BMBanacs y mrari Heio-opk. Mnetses,
30Kpema, npo Te, mo y 1930-40-x pokax OKpeMi IITaTH eKCIIEPHUMEHTYBAIH
3 Accounts Receivable Acts Ta CrOpilHCHUMU 3aKOHOJABYMMH aKTaMH, 1100
3a0e3MeunTH YMHHICTh MPOAAXKY Ae0ITOpChKOi 3a00proBaHOCTI Ta MPIOPUTETH
MDK KpeJUTOpaMH; BOJHOYAC Y OAHKPYTCTBI CyAH Jie/iaii OLIbIe MOKIafaIncs
Ha HOpMHM INTAaTHOro mnpasa. lle mocTymoBO BimkpwBago HUIIX OaHKaM
1 KOMepIiifHIM (PiHAHCOBMM KOMIIAHISIM IO aKTHBHOTO BHUXOAY Ha PHHOK
(baKTOPHMHTY, OCKUIBKM TIPaBOBI pPW3MKH, IIOB’S3aHI 3 MPOJAKEM BHIMOT,
3MEHITYBAJINCS, a MEXaHI3MH 3aXHCTy MPaB KPEAUTOPIB CTABATH UIiTKIIINMHU Ta
HamiHimmMu [3]. MaOyTh, HalOLIBII TOKa30BUMHE € TaHi, HaBeneHi [ . Citb-
BEPMaHOM, SIKWIl CBOTO 4acy IMpOpaxyBaB 3pOCTaHHS BHUKOPHCTaHHsS (aKTo-
pHHTY Yepe3 00csru NediTOpchKol 3a00proBaHOCTI, BUKYILIEHOT ()aKTOPHUHIO-
BUMH KoMIaHisiMU 3 1928 1o 1948 pik: 3a el [BaIATHPIYHUIA TIepiox o0csTr
obopoty 3pociu Otk Hix Ha 600 % [4, ¢. 597].

BaxMBHM KPOKOM Y BIOCKOHAICHHI JTOBOJI (JparMEeHTApHOTO Ha TOW 4ac
TIPABOBOTO PETYIIOBAaHHS (DAaKTOPHHTOBHX BIiTHOCHH CTaja VHi(iKamis mpaBo-
BHX HOPM 4epe3 MOCTYIIOBE BIPOBaKEHHS ClIoYaTKy B [leHcubBaHii, a 3ronom
i B IHmMX mrTarax YHidikoBaHoro komepiiiHoro komekcy (50-60-ti pp.
XX cr) Ta iX mNomambMKA TeperiA. Y KOHTEKCTI JOCTIDKYBaHHX
MPABOBITHOCHH OCOOJNMBOI yBark 3aciyrOByeE CT. 9, sika, 3-TIOMDK 1HIIIOTO,
BU3HAYa€ IpaBa Ta OOOB’S3KM MiJANPHEMCTBA, SIKE CTBOPIOE Ta NPOJAe
JIe0ITOPCHKY 3a00proBaHicTb, JE0ITOPIB 3a paxyHKaMH Ta TpETiX oci0, SKUM
nponarTbesi paxyHku. Lllono mexaHisMy HamaHHS (DaKTOPUHIOBHX IOCITYT
3aKOH Tependadae, mo OOPKHUK 3a PAXyHKOM 3MIHCHIOE TUIATEXI IiANPH-
€MCTBY, SIKE CTBOPIOE paxyHOK, OOKH HE OTpHMae TIIOBIIOMJICHHS BiX
mignpremMcTBa abo QakTopa Mpo Te, MO PaXyHOK Oyino mepemaHo (akTopy.
[Ticnst oTpuMaHHS 1BHOTO MOBIJOMIICHHS OOPXKHUK 33 pPaxyHKOM IOBHHEH
3MIMCHIOBATH BCI OB IUIaTeXi (hakTopy, 3 ypaxyBaHHsM MpaBa OOp:KHUKA
BUMararH BiJ ITiIIpueMcTBa abo (akTopa JO0Ka3iB TOro, IO PaxXyHOK (haKTHIHO
Oyno mepenaHo. 3aKOH TakoX Iepexdadae, mo Oyap-siKka yMOBa Yromu MiK
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IIIPUEMCTBOM, SIKE CTBOPIOE PAaXyHKH, Ta HOro nediTopamH, sika 3a00poHse
abo oOMexye niepenady paxyHKiB, € HellIHCHOIO [5].

B mopamemomy 3akoHOZaBUa 0asa, CIpSMOBaHA Ha YIHOPSIKYBAHHS
(haxropurroBux mpasoBigHocuH y CIIA Oyma BnockoHamena y 1998 p.
IULIXOM OHOBJEHHS 3aKpIIUIEHHX Yy KOJEKCI IAXOMiB Ta 3alpoBaKeHA
y Ouremocti mrratiB 1o 2001 p., M0 3HaYHO PO3MIMPHIIO Ta TApPMOHI3YBAIO
MpaBOBE PETyJIIOBaHHS BITHOCHH IIOJIO KYMIiBII JIe0ITOPCHKOI 3a00proBaHOCTI.
Ie cTBOPHJIO MPaBOBY OCHOBY, 0€3 sIKOT (DaKTOPHHT SK (PIHAHCOBHI MEXaHi3M
He Mir OM OTpHUMard LIMPOKOTO 3acToCyBaHHS. BOauaerscs, mo 3 wacy
npuiHATTS YHidikoBaHOTO KoMmepiriiiHoro kogekcy CIIIA ¢akropuHrosi yroau
MOYaJM BIANOBIZATH €IMHUM CTaHAAPTAM, IO Y CBOIO YEPry CIPHSIIO POCTY
0aHKIBCHKUX 1 (PaKTOPUHTOBHUX CTPYKTYP Y IPYTil moaoBrHI XX CTOITTS.

TakuM 4MHOM, IIIJIKOM OYEBHAHHMM € 3HA4HE 3POCTaHHS PIBHA BHKOPHC-
TaHHSA (aKTOPUHTY SIK CrIocoOy (iHaHCYBaHHS NeOITOPCHKOi 3a00PrOBaHOCTI
y 30-40-x pp. XX cr. y CIIIA, Ha npotuBary Benukiit BpuraHii, 1e Bnpomox
JICKLIBKOX JlecsITUpiY (DiKCyBallocs «IafiHHS» PHHKY (PaKTOPUHIOBHX HOCIYT,
JOKM Ha modatky 1960-x pokiB (akTOpHHIoBa IHAYCTpisS HE Iepexuiia
BIIPO/DKEHHSI — TIepelyciM 3aBISKH aKTUBHOMY PpO3BHUTKY (aKTOPHHTY
y Cnomyuennx Ilratax Amepuku [6, c. 231]. IlpuumHamu cmamy pHHKY
(haxroprHTOBHX TIOCHyT Vv Bemmkiii bpuranii y mepmriit mon. XX cT., Ha HaII
norysi, Oymo mpuitHATTS AKTy mpo dakropudr 1889 p., skwii, Ha BimMiHY
Bif monokeHb YHipikoBaHOrO KOoMepiiitHoro xozekcy CIIA, cyrtreBo
00MeXyBaB MOXJIMBOCTI  3aCTOCYBaHHS (DAaKTOPHHTY sK  (DiIHAHCOBOTO
THCTPYMEHTY LIIIXOM 3aKpIIUICHHS IO0BOJI BY3bKOTO TIIyMadeHHsI poJIi pakTopa
SIK KOMEPLIIHHOTO TIOCepe/IHIKa, a TAKOXK OUTBIIT TOBUTBHI y nopiBHsHHI 31 CLITA
TEMITH TICIITBOEHHOTO BIJHOBJICHHS CKOHOMIKH, IO CYIPOBOJPKYBAJIOCH
BCTaHOBJICHHSM CyBOPHX KPEJUTHHX Ta BAITIOTHHX OOMEXEHb Ta, O€3yMOBHO,
HE CIPHSUIO PO3BHUTKY (DPaKTOPHHTOBHX BiJHOCHH.
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AHAJII3 IOHATTA «OKPEMA JYMKA CYIID»
Y KOHCTUTYIIHHOMY CYJIOUAHCTBI 3A HAIIIOHAJIbHAM
3AKOHOJABCTBOM YKPATHU

JleBannoBcobka 1. B.
acnipaumka,

Hepoicasnuii ynigepcumem «Kuiscokuil agiayitinuii iHCmumympy,
Hayionanvua paouuys 3 MisxcHapoOH020 KpUMIHATILHO2O NpAsd,
MIHCHAPOOHO20 2YMAHIMAPHO20 NPABA Ma NPag TH0OUHU Y
Koucynomamueniti epyni 3 numans Haumsa’cuux MiJcHapoOHUX 3104UHI8,
nayionanvua xoncyromanmrxa UNICEF
M. Kuis, Yxpaina

OxpemMa IyMKa Cymai y KOHCTUTYLIHHOMY CYNOYMHCTBI YKpaiHH —
Ile THCEMOBE BHKIAJCHHA IHIWBIAyalbHOI MPABOBOI TMO3MIII  Cymmi
Koncrurymiitnoro Cyny VYxpainm (mami — Cyx), SKuii HE TOTOKYETHCA
3 pimreHasM Cyay a6o HOro MOTHBYBaHHSIM.

3MICT Ta MPABOBE 3aKPIIUICHHS OKPEMOi JyMKH CyUIl Y TPOIIECi PO3IIIIY
cpaB CyZIOM DEryJIOIOThCS TOJIOKEHHSMH JIBOX KIFOYOBHX HOPMAaTHBHO-
NpaBoBUX akTiB — 3akoHOM Ykpainu «[Ipo Koncruryniiinuit Cyn Ykpainm»
(mami — 3akoH) Ta Permamenrom KoncrurymiiiHoro Cyny VYkpainm (mam —
Permament). Lli mOKyMeHTH BH3HAYAIOTH IIICTABH, TOPSIOK O(QOPMIICHHS
1 Iy OITIIYHOCTI BOTO IHCTUTYTY B MEKaxX HAIIOHAJIBHOTO IIPABOBOTO ITOJISL.

BigmosizHo mo crarti 93 3akoHy, cymas, SKdi IATECAB  PilIEHHS,
BUCHOBOK a00 yXBally TPO BiAMOBY y BIAKPUTTI YH TPO 3aKPHUTTA
KOHCTHTYIIHHOTO TIPOBa/KEHHSI, Ma€ MPaBO BUKJIACTH OKPEMY JYMKY B CTPOKH,
BcTaHoBleHi Perimamentom. Taka mymka oOpMITIOETBCS B IMTHCHMOBIH (opmi,
JIO/IAa€THCA 110 BiANoBiHOTO akta CyIy Ta Miuisirac HeralHOMY OTIPHJTIOIHEHHIO
Ha odiniiiHoMy BeOcaiiti Cymy [1].
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[Maparpad 74 PernamenTy neranidye BKasaHy HOPMY, BCTAHOBIIIOIOUH, IO
OKpeMa JTyMKa CYAJi MOke OyTH IMojaHa He Mi3HIIIe BAHAIIATOr0 PodOYOro
JIHS 3 MOMEHTY YXBAJICHHS PIllICHHS, HaJaHHS BHCHOBKY a00 IOCTaHOBIICHHS
yxBami. JIOKyMEHT O(OpPMIIOEThCS THCBMOBO, NOJIy4aeTbest 10 akty Cymy
Ta 6e3 3BONTIKAHHSI OTIPHIIIOAHIOETBCS Y BiIKPUTOMY JIOCTYTI Ha BeOcaiiTi [2].

3 ypaxyBaHHSIM HAaBEACHWX HOPM 3aKOHO/ABCTBA, MONAIBIINNA BHKIA
JTyMOK OyJie IPUCBSYEHO 3MICTOBHOMY aHaJIi3y IHCTUTYTY OKPEMOT lyMKH CYAIi
B MEKaX HAI[IOHAJIBHOTO KOHCTUTYIIIHHOTO CYJOYHHCTBA.

[HCTUTYT OKpEeMOi TyMKH Cy[Ull Y KOHCTUTYILIIHHOMY CY/IOYMHCTBI YKpaiHu
Ma€ 4iTKe HOPMAaTHBHE IMIAIPYHTS, OCKUIBKH BiH yperyJbOBaHHH SIK Ha piBHI
3aKOHY, TaK i BHYTPIIIHBOTO MporecyatbHoro qokymeHTty Cymay. 3okpema, foro
iCHyBaHHS TiepefOadeHe cTaTTero 93 3akoHy Ta AeTamizoBaHe B maparpadi 74
Pernmamenty Cynmy. Taka mBoeramHa npaBoBa (hikcarlist CBITYUT PO BU3HAHHA
OKpeMOi TYMKH SIK BKJIMBOTO €IEMEHTY CYIHIiBCHKOI aBTOHOMIi, III0 J03BOJISIE
KO)KHOMY CY/IIi IyOJTiYHO BUKJIAJATH CBOIO 1HAWBIIyaIbHY TPABOBY MO3HIIIO.

Kpim Ttoro, mpouemypa ogopmieHHS OKpeMOl IYMKH € IHCTUTYLIHHO
BIOPSIIKOBAHOIO: BCTAHOBJICHO YITKMH CTPOK U1 1i MOmaHHS — HE Mi3HiIIe
JIBAHAAILITOrO POOOYOro AHS IICIS YXBaJEHHS PILICHHS — a TakoXX BUMOTY
010 1i MICHMOBOT (POPMHL.

PernamenT, BHCTYNarouu NPaBOBUM AaKTOM HIDKYOTO pPIBHS y CHCTEMi
JUKEpEIT TIpaBa, BOXHOUAC KOHKPETU3Y€E MOJIOXKEHHS 3aKOHY, IO € 3BUYHUM IS
MPaBOBOI MpakTUKHU. Lle 103BOJsIE YHUKHYTH NPaBOBUX KOMi3ii 1 3abe3meuye
37aro/pkeHe  (DyHKIIOHYBaHHs IHCTHTYTY B MeXaX 3arajlbHOi MpOlecyaitbHOT
CTpyKTypH aistibHOCTI Cyy.

Toii ¢akr, mo mpaBo Ha OKpPeMy IYMKH Mae€ BUKIFOYHO CYIUISl, SIKHA
mignucas BianoBigHui akt Cymy — pillleHHs, BHCHOBOK a00 yXBaly, — Mae
B&KJIMBE 3HAUCHHS K 3 TOYKH 30py IHMPOIECYaITbHOI JOTIKM, TaK 1 3 MOIIIIY
PO3YMIHHS IPUPOAN CYUTIBCHKOI HE3aJICKHOCTI.

e momoXeHHs IMIKPECIIOe, IO HE3aJEeKHO Big 3romu abo He3roau
3 TIO3UIIEI0 OUTBIIOCTI, CYIIs 3aIMIIAETHCS TOBHONPABHUM YYaCHHKOM
KOJICTIaIbHOTO TPOIIECY YXBAICHHS PIIICHHS 1 HE BIAMEKOBYETHCS BiJl HHOIO
dopmansHo. [lomaHHs OKpemoi JyMKH HE € aKTOM BIIMOBH BiJ y4acTi
B pIICHHI, a HAaBMaKd — CBIJYCHHsIM MpPOQECciHHOI BiAMOBIIATBHOCTI Ta
NPaBOBOI apPI'yMEHTOBAHOCTI BIACHOT TTO3MII]i.

TakuM YMHOM, IHCTUTYT OKpEMOi AyMKH HE MOKIMKAHWHA CIyryBaTd
3aC000M TIOMITHYHOI JEMOHCTpaLii ui (DOPMAIBHOIO 3arepedeHHs. oro
3aBIaHHA — HAOaTH Cy[Uli MOXJIMBICT BHCJIOBHTH iHIIE OadeHHS 3 THTaHb
TITyMaueHH TIPaBa, MiIXO/IB /10 JOKa30BOi 0a3y UM JIOTIKH IIPABOBOTO aHAII3Y.
Lle 3minrye akueHT 3 KOHQIIKTY Ha KOHCTPYKTHBHHUI IaJIoT y Me)ax IpaBoBOl
JTUCKYCIT, 1110, CBOEIO0 YEPror0, CIPHUSIE 3POCTAHHIO JOBIPH J0 CYAOBOI CHCTEMH
SIK TaKoi, 10 BU3HAE 1 (DiKCye PI3HOMAHITTS TPABOBUX JTyMOK.
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Bumora 110710 HEBIJKIaAHOTO OINPHIIIOIHEHHS OKPEMOI JIYMKH CyIUli Ha
o¢imiiiHomy BeO-caliTi Cymy BHUKOHYE HHM3KY BaJIMBHX (yHKOiH, 110
TOLMPIOETHCS HE TUTBKK Ha BHYTPILIHBOT IPOLISYPH.

Hacamriepen, me crnpwsie JieriTUMAaIii KOJETiaJbHOTO pIIICHHS, HABITH 3a
HasSBHOCTI BHYTPIIIHIX pO30DKHOCTEH, OCKUIBKM ITyOJliYHEe BHCBITIICHHA
IPTEPHATUBHUX IAXOMAIB NIEMOHCTpYe Bimkpurticte Cyay 10 IDIIOpaiizMy
MPaBOBUX MO3MIIH 1 MiJICHITIOE IOBIPY A0 TPOLIECY YXBaJICHHS PillICHb.

OKpiM TOro, ONPIUTIOAHEHHSI OKPEMHX TYMOK 3a0e3leduye JOCTYIHICTh JUis
HayKOBOi CITUIBHOTH, IOPHIMYHOI NMPAaKTHKU Ta IIHUPOKOI I'POMAJICHKOCTI 10
PI3HOMA@HITHMX IpaBOBHMX iHTepnperamid. Lle BinkpuBae MOXIMBICTH
MOAANBIIIOTO aHAJi3y ¥ OCMUCICHHS IPABOBHX TO3UIIIH, 1110 He OyIH MOKIa/IeHi
B OCHOBY OCTAaTOYHOTO DIIlICHHS, OJHAK MOXYTh BIAIrpaBaTH CYTTEBY POJb
Y PO3BHUTKY JOKTPHHH KOHCTUTYLIIHHOTO IpaBa.

VY OigpIn IMMPOKOMY KOHTEKCTI Taka TPaKTHKa cHpuse (OpMYyBaHHIO
1 3aKpilUICHHIO MIOXOAIB [0 JAWHAMIYHOTO TiymMadeHHs KoHcTuTymii,
110 € 0COOJIMBO BaXKJIMBKMM Yy MPABOBUX CHCTEMaX, sIKi nepeOyBatoTh y mpoueci
Tpancdopmarii.

Oxpema JymMKa, Oymy4n IyOJIIYHO JOCTYIHOIO, MOCTYIOBO HaOyBa€ pHC
JIOIaTKOBOTO JDKEpera MpaBoBOT apryMEHTallil, BOAHOYAC [IEPETBOPIOIOYHCH Ha
JDKepesio MpaBa, sKe MOXe OyTH BHKOPHCTaHE MPAaBO3aCTOCOBYBAYAMH —
CyllaMH, aJBOKaTaMM, HAyKOBLSIMH — y MalOYTHIX cIipaBax $IK aBTOPHTETHA
TIO3MIIiSL, IO BimoOpaXkae ambTEepHATHBHY JIOTIKY TIyMa4eHHS KOHCTUTYLIHHNX
TIOJIOKEHb.

TakuM 4YHMHOM, IHCTUTYT OKpeMOi AyMKH Cy[Uli BHKOHYE HE JIHIIIE
IHCTUTYLIHHY (YHKIIO, ajie i Crpusie pO3BUTKY IIpaBa B MEKaxX HalliOHAIBHOI
NpaBOBOi CUCTEMH. BiH € BaroMuM iHCTPYMEHTOM YTBEpIUKEHHs TpodeciiiHoi
HesanexHocti cyaniB Cyny (KoncrurymiiiHoro Cyzny Ykpainu), o0 JO3BOJISIE
(hikcyBaTH ¥ MyOJIIYHO MPEACTABITH aJbTEPHATHUBHI MiXOAX 10 TIYMadCHHS
MIPaBOBHX HOPM.

3aBOgAKM HOPMATHBHIM BU3HAYEHOCTI, MPOIEAYypHI BIOPSIIKOBAHOCTI Ta
BIIKDUTOCTI Ui CYCIUIbCTBA, OKpeMa JyMKa CyIUli HaOyBae€ 3HA4YeHHs
MOBHOILIHHOTO JpKepelia MPaBoBOI apryMEHTallil, sike Moxe OyTH BUKOPHCTaHE
B HAyKOBOMY aHali3i, CyAOBii NpPaKTWIl Ta IPaBOTBOPYiM MAiSUIIBHOCTI.
Ii e(CKTUBHICTh, OJIHAK, 3aJICKUTh HE JIMIIC BiJ] 3aKOHOJABYMX TapaHTiH,
a ¥ BiI MpakTUYHOI iHII[IATHBHOCTI CAMUX CYAIIB — iXHBOI TOTOBHOCTI OpaTh
ygacTh y (axoBoMy [iajo3i, HaBiTh KOJHM iXHI TO3WIII HE TOMUISIOTHCS
OibIIicTIO.

Jlitepatypa
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OKPEMI ACIIEKTH TUMYACOBOI'O OBMEKEHHS ITPABA
KOPUCTYBAHHS TPAHCIIOPTHHUM 3ACOBOM Y PA3I
MNOPYIIEHHSA OCOBOIO ITPABUJI TAPKYBAHHS

Jlyrosmnii 1. O.
Kanouoam 1opuoOudHUX HayK, OOYeHm,
nomiunuk I 'onoeu Hayionanenoi noniyii Yxpainu
M. Kuis, Yxpaina

INponecyanbHe 3aKpiruIeHHS TOPSIKY 3aCTOCYBAaHHS 3aXO/iB 3a0€3MeUeHHS
NPOBA/PKEHHST BAXJIMBE UL JOTPHMAHHSA Iepef0adeHnX 3aKOHOM IIpaB
YYacHHKIB TIPOBA/DKEHHS TI0 CIpaBax MpoO aJMIHICTPAaTHBHI MPaBOIOPYIICHHS,
BUKOPIHEHHS BHUIIA/IKIB TIOPYIICHHS 3aKOHHOCTI, Cy0’ €KTHBHOTO TiAX0AY 3 OOKY
MOCAIOBHMX OCIO, 1110 3MIMCHIOIOTH MPOBAHKEHHS IO CIpaBi. 3axoau 3abesre-
YEHHS TPOBA/PKEHHsI 3aCTOCOBYIOThCS ab0 B IpOLECi BYMHEHHS MPABOIOPY-
IIeHHSI (1110 JI03BOJISIE HOTO MPUITMHUTH), a00 Ticis foro BumHeHHs [1, c. 7].

B KOHTeKCTI IIpeaMeTa HaIIoro JIOCII/DKEHHS Hac B MEpIIy Yepry HiKaBHUTb
TaKkWi 3axij 3a0e3ledyeHHs] MPOBaPKEHHS, SIK THMYAacOBE 3aTPHMAaHHS TPaHC-
MOPTHOTO 3ac00y, OCKUTGKM caMe TPH BYMHEHHI JOCIIHKyBaHHX IIPABOIIOPY-
IIeHb BiH Ma€ HaiOLIbIIIE 0COOMMBOCTEN 3aCTOCYBAHHS 1, BOJHOYAC, HAWOLIBIIIE
MPOOJIEMHIX IIHTAHb.

BaxuuBuii acniekT, Ha KA MU XO4EMO 3BEPHYTH YBary, Li¢ BCTAHOBJICHHS
3aKOHOJIABIIEM OGOB’SI3K0BOI yMOBH (4. 3 cT. cT. 265 KVmAII) mms 3acto-
CYBaHHSI TUMYAacOBOTO 3aTPUMaHHS TPAHCIIOPTHOTO 3aco0y y pa3i BUMHEHHS
nopyuienns, nepenbaueroro u. 1 152 KYnAIL Mosa iine mpo Taky Biac-
THUBICTh TPAHCHIOPTHOTO 3aC00Y SIK «CYTTEBO MEPEMIKOKAE TOPOKHBOMY PYXy
a00 CTBOPIOE 3arpo3y Oe3Iieli pyxy».

Crig 3a3HaunTH, o 10 HemaBHboro dacy Hi B KYmAIL wi B [IpaBmmax
JIOPO’KHBOTO PyXy Ta IHIIMX HOPMAaTHBHO-NPABOBHUX aKTaxX HE OYyJI0 BU3HAUCHO
TOHSATTSl «CYTTEBE TEPEIIKODKAHHS JIOPOKHBOMY PYXy», LIO 3yMOBIFOBAJIO
HEOJJHO3HAYHE CIPUIHATTS HOPMH MpaBa Cy0 €KTaMH, YIOBHOBR)KEHUMH Ha
TUMYacoBEe 3aTpPUMaHHS TPAHCIIOPTHOTO 3aco0y, YCKJIAJHIOBAIO IX poOOTY
Ta MOTJIO IIPU3BOJIUTH JI0 IOPYILIEHHS ITPaB TPOMaIsH.
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Opnnak, Hapasi KYmAIl Bu3Hauae mepenmik Micip, a TakoX crocoou
PO3TaIlyBaHHS TPAHCIIOPTHOTO 3aco0y, SIKI XapaKTepu3yloTh HOTO SIK TaKHWii,
III0 «CYTTEBO IEPEIIKOKAE JOPOKHBOMY PyXy abo CTBOPIOE 3arposy Oesmeri
pyxy». Ilpumdomy ciin akueHTyBaTH yBary Ha TOMY, IO LeH Ieperik
€ BHUEPITHUM 1 HE TUIrae po3IINPEHOMY TIyMadeHHI0. Takuid MmiIxia 9iTKo
OKPECIIIOE MEXi MOBHOBaKEHb ITPAaBO3ACTOCOBHOTO OPTaHy 1 HE 3aJIUIIAE HoMy
MOXKJIMBOCTEH IS 3JIOBKUBAHHS 1 BEJEHHsI MOTEHI[IHHOI JUCKYCIi 3 mopyi-
HHKOM TIPO T€ TNEPELIKOKAE TPAHCHOPTHHH 3aci0 JIOPOXKHBOMY PyXy Yd Hi
[2,c. 189].

Amnaniz HopMm Konekcy VYkpaiHm mpo aaMiHICTpaTHBHI NPaBONOPYIIEHHS
JIO3BOJISIE  CEpe  TIepeNiKy O3HaK pO3TallyBaHHS TPAHCHOPTHOTO 3acoly
SIK TaKOTO, 110 TEPENIKO/PKAE IOPOKHBOMY PyXy ab0 CTBOPIOE 3arpo3y Oesrmeri
PyXy, BHOKPEMHTH Ti sKi Oe3mocepelnHhO MOXYTh OyTH 3aCTOCOBaHI I
MOXKJIMBOCTI 3aCTOCYBAaHHS THMYacOBOTO 3aTPHMAaHHsS TPAaHCIIOPTHOTO 3aco0y
came 3a IOopYyLICHHS NPaBHJI apKyBaHHs TPAHCTIOPTHUX 3aCO0iB:

1. IocraBrneHo Ha NMpOi3Hiil YacTHHI y ABa 1 OLIbILE PSIB.

Ile crocyeTbcsi BUKIIOYHO BiBEACHWMX MAaMIaHUYMKIB JUISI MAapKyBaHHS,
OCKUIBKM BOHH PO3MILIYIOTBCSI B MEKaX IMPOI3HOI YaCTHHH BYJINI a00 JOpPOTH.
Bigmosigao nmo Bumor 1. 15.4. TpaBmn mopokHbOro pyxy [3] TpaHCHOpTHI
3acO0M HE JO3BOJIIETHCS CTABUTU Ha TPOI3HIN YacTHHI B 1Ba i OUIBIIE PSIIM.
OpHak iHCHEKTOpW 3 MapKyBaHHS ITOBHWHHI ITAM SITaTH, IO II€ HE CTOCYETHCA
BEJIOCHIIE/IIB, MOTIE/iB i MOTOIMKIIIB Oe3 GOKOBOTO MpHdYena, SKi JO3BOJSETHCS
CTaBUTH Ha MPOI3HIii YaCTHHI HEe OLIBIIE HIX Y IBA PSIN.

2. Po3raIiioBano Ha Mo3HaYE€HHUX BiAMOBIAHUMH JTOPOKHIMHU 3HAKaAMH Ta/abo
JIOPOKHBOIO PO3MITKOIO MICIIX, PH3HAYEHNX ISl TAPKYBAHHS TPAHCHOPTHHX
3ac00iB, OCHAIIICHUX IEKTPHYHUMH JIBUTYHAMH (OJTHAM YU JICKUTBKOMA).

3. CBoiM po3TantyBaHHsIM POOHTH HEMOJIMBUM PYX IHIINX TPAHCIIOPTHHX
3aco0iB a00 CTBOPIOE TMEPEMIKOMY IS PyXy MIIIOXOMAIB, Y TOMY YHCIi 0ci0
3 IHBATIAHICTIO Ha CIEMIaTbHAX 3ac00aX MepecyBaHHS Ta MIMIOXOMIB i3
JWTSTIAMHA KOJIACKAMH.

4. Tepemkomkae pyxy ado poOOTi CHIrOMPHOMPATIHHOIO Ta IHIIIOTO TEXHO-
JIOTIYHOTO KOMYHAJIFHOTO TPaHCIOPTY y pa3i 3anpoBaKEeHHs HaJ[3BUYAHHOTO
crany abo y pa3i OroJOmIeHHS OKpeMOi MICIIEBOCTI 30HOI0 HaJ3BHUYaNHHOI
EKOJIOTIYHOI CHTYaIlil.

Crig BiIMITHTH, IO 3aKOHOJABEIb BCTAHOBIIOE JIBI YMOBH, 32 SKAX MOXE
3aCTOCOBYBAaTHCh JaHa ITi/ICTaBa:

-y pas3i 3anpoBapKEeHHS HAA3BUYANHOTO CTaHYy;

- OrOJIOIICHHS OKPEeMOI MICIIEBOCTI 30HOI0 HAI3BHYAIHOI €KOJOTidHOT
CHTYaIlii.

BimnoigHo no 3akony Ykpainum «IIpo mpaBoBuil pexuM HaJ3BHYAHOTO
CTaHy», HaJ3BUYaliHUI CTaH — IIe OCOOJMBHII TMPAaBOBHUI PEXKHM, KU MOXKeE
THUMYacOBO BBOJIUTHCS B YKpaiHi UM B OKpPEMHUX 1 MiCIIEBOCTSX TP BUHUKHEHHI
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HaJI3BUYaliHUX CHUTYyalliii TEXHOTEHHOTO abo MPHUPOIHOTO XapakTepy He HIDKYe
3araJlbHOJIEP’KaBHOTO PIBHSI, IO MPH3BEIH UM MOXKYTb IIPU3BECTH JI0 JIOACHKUX
1 MaTepialbHUX BTPAT, CTBOPIOIOTH 3arpo3y JKUTTIO i 3I0POB’I0 TPOMAISH, a00
Ipu crpo0i 3aXOTUICHHS JEPXKaBHOI BIIAIM YM 3MiHHM KOHCTUTYIIHHOTO Ay
VYkpalHi IDIIXOM HACHIIBCTBA 1 Tiependadae HaJaHHA BIATIOBIIHMM OpraHam
JIEpXKaBHOI BIaAW, BINCBKOBOMY KOMAaHIyBaHHIO Ta OpraHaM MIiCIIEBOTO
CaMOBPSITYBaHHS BiMOBIIHO JI0 IIHOTO 3aKOHY TIOBHOBa)KEHb, HEOOXITHUX IS
BIZIBEPHEHHS 3arpo3d Ta 3a0e3neyeHHs Oe3leKkd 1 37I0pOB’S TPOMAJITH,
HOPMAJIBHOTO (DYHKIIOHYBaHHSI HAI[lOHAJIFHOI €KOHOMIKH, OPTaHiB JepKaBHOI
BJIAJIM T2 OPraHiB MICIIEBOTO CAMOBPSITyBaHHsI, 3aXHCTy KOHCTUTYLIHHOTO JIajy,
a TAaKOX JIOIyCKae€ THMYacoBe, OOyMOBIICHE 3arpo3010, OOMEXCHHS y 3iii-
CHEHHI KOHCTHUTYIIHHHX TIpaB i CBOOOJX JFOMMHM 1 TPOMaIsSHHHA Ta IIpaB
1 3aKOHHHX IHTEpeciB IOpUAMYHHX OcCi0 i3 3a3HaYEHHAM CTPOKY il muX
obMexeHb [4].

B cBoto uepry, BigmosinmHo 3akoHy Ykpainu «[Ipo 30HY HamzBUuaiHOT
CKOJIOTIUHOI CHTYallil», 30Ha HaJ3BUYAHHOI CKOJIOTIYHOI CHUTyaIlli — OKpema
MICIICBICTh YKpaiHW, Ha sKifi BUHHKIA HaJ3BHYaiiHa CKOJIOTiYHA CHTYaIlisd,
TOOTO HaJ3BMYaifHA CHUTYyallis, TpU SKii HAa OKpEeMiil MICIIEBOCTI CTajmcs
HETaTWBHI 3MIHM B HABKOJMIIHBOMY TIPUPOAHOMY CEpPEJOBHWINI, IO
NOTpeOyIOTh 3aCTOCYBaHHS Ha/I3BHYAHUX 3aX0MiB 3 00Ky nepkaBu. HerarusHi
3MIHM B HaBKOJMIIHHOMY IIPHPOTHOMY CEpPEIOBHILI — II€ BTPATa, BUCHAKCHHS
YM 3HUIICHHS OKPEMHX TIPHUPOJHHX KOMIUIEKCIB Ta pEecypciB BHACIIIOK
HaJMIpHOTO ~ 3a0pyJHEHHS HAaBKOJMIIHBOTO IIPUPOAHOTO  CEpPEOBHINA,
PYHHIBHOTO BIUTMBY CTHXIMHHMX CHJI IIPHPOJM Ta IHIIMX (akTOpiB, IO 0OMe-
JKYIOTh 200 BHKITIOUAIOTh MOXKIIMBICTH JKUTTENSUIGHOCTI JIIOJMHU Ta TIPOBAJI-
JKEHHSI TOCTIOIAPCHKOT TSUTHHOCTI B IMX yMOBax [5].

5. INopymrye cxeMy mapKyBaHHS TPaHCTIOPTHHX 3ac00iB TaKMM YMHOM, IIO
BiH OJIOKY€ TIPOI31 TI0 JBOX a00 OLIBIIIE CMyTax PyXy.

3a3Buuaii cxema oOpraHialii MapKyBaHHS TPAHCIOPTHHX 3aco0iB Ha
MalaH4YMKax I MapKyBaHHsS 3a3HA4aeTbCsd y MAcHopTi MalijaHuwWka it
MapKyBaHHSL.

[Macnopt MaiinaHuvka s HapKyBaHHsS — rpadiuyHUi JOKYMEHT, Ha BUKO-
MIIOBaHHI 3 TeHEpaIbHOrO IUlaHy Micta y Macmradi M 1:500, y sxomy
3a3HAYAETLCS IUIOIIA 3€MENbHOT JUISHKM, 11 MICHE3HAXOMKEHHS, TEXHIUHE
o0IamTyBaHHs, KUTBKICTH MiCIIb T TAPKYBAaHHS (y TOMY YHCII IS iHBANITIB),
pexmM  poOOTH, CHOCI0 TIIOCTaBICHHSA TPAHCIOPTHUX 3aco0iB, cxema
PO3MIIIEHHS TOPOXKHIX 3HAKIB Ta JOPOKHBOI PO3MITKH [6].

Taxkum 9MHOM, HAMH PO3TJITHYTO OKpeMi IPOOIeMHI aClIeKTH 3aCTOCYBaHHS
TUMYACOBOTO  3aTPUMaHHSA TPAHCIIOPTHOTO 3aco0y y  SKOCTI  3aXOmy
3a0e3MeueHHsT IPOBA/DKEHHsI Il Yac TPOBA/KEHHS Yy COpaBax IMpo
aIMiHICTPATHBHI MOPYIICHHS IPABHIT TAPKYBaHHS TPAHCIIOPTHHX 3aCO0IB.
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OCOBJHUBOCTI 3ACTOCYBAHHSI METOIIB ITYBJITYHOT'O
AJIMIHICTPYBAHHSA Y TEPIOJ 11 BOEHHOI'O CTAHY
B YKPAIHI

Jlykoscnka K. 1O.
3000y8ay euwoi oceimu cmyneHsa bakaiaspa,
Hasuanvno-naykosuii ekcnepmuo-KpuMiHaAnicmuyHutl iHcmumym
Hayionanvnoi akademii suympiuinix cnpas
M. Kuis, Yxpaina

JlykameHko A. A.
KaHOuOam 1opuoudHUX HayK, OOYyeHm,
Odoyenm xKageopu aominicmpamugHo20 npasa ma npoyecy,
Hayionanvua axademis sHympiwnix cnpag
M. Kuis, Yxpaina

IToBHOoMacmiTabHa 30poiiHa arpecis HpoTH YKpaiHW, sKa po3noyanach
y motomy 2022 poky, oOymoBmia moTpe0y TEpPEOCMHUCICHHS METO/IIB
JUSTBHOCTI MyONIYHOI aqMiHicTpanii, TOMy [0 3MiHFJINCh YMOBHU IisUTBHOCTI
myOmivHOi apMiHicTpanii, 3’SBHJIMCH HOBI BHKJIMKH Ta 3arpo3d. 3a3HadeHe
00yMOBIIIO TTOTpeOy IMOCTIHHOT KOOPAMHALI i, YiTKy MpaBOBY BU3HAUCHICTH
MOBHOB&XXEHb, a y pa3i motpedbu, ix 3miHm abo kopekmii. Bci 3a3naueni
OOCTaBMHM CIpPUIM Ta TPOJOBXKYIOTh CIPUSTH TOTpeOi BHECEHHS 3MiH
y 3aKOHOAABCTBO. 3a TaKMX YMOB OpPraHH BHKOHABYOI BJIAJM Ta MICIICBOTO
CaMOBpSITyBaHHS ~ OTPUMaJM  HOBI  TOBHOBR)XEHHS, 10  BHMararoTh
OIIepaTUBHOCTI, CONIJApHUX Ta MpodeciiHuX i MyOIiYHOI axMiHiCTparii
pasoM 3 HaceleHHsSM. BO€HHWI CTaH BIUMBAaE HA [iSUTHHICTH ITyONiIHOL
aJMIHICTpaIii B acmeKkTi CTBOPEHHI CHCTEMH KpPH30BOTO YIPAaBIIHHS Ta
CIpsIMOBAaHWH Ha 30EpeKEHHS JKUTTE3NATHOCTI NepKaBH, (PYHKIIOHYBaHHA
KPUTHYHOI iHPPACTPYKTYypH, OC3MEeKH JIOMMHU 1 TPOMaAsHWHA Ta iHIIE, IO
00YMOBIIIOE aKTyaIbHICTh 3a3HAYCHOI TEMATHKH.

Sk cBimUMTH OUTBIIICTE HAYKOBUX JDKEpEN, MiSUIBHICTH ITyOJiYHOTO
aIMIHICTPYBaHHS PEIJIAMEHTOBHA 3aKOHAMHM Ta IHIIUMH HOPMATHBHO-
NPaBOBUMH aKTaMH, SIKi € 0a3010 JUIsl IPUHHATTS aJIMIHICTPaTHBHUX DillIeHb Ta
HaJIaHHsI BCTAHOBIICHUX 3aKOHAMHU aJMiHICTpaTHBHHX oyt [1, ¢. 10]. IIpo me
3a3HAYAIOTh y CBOIX YHCIICHHX HAyKOBHX PO3BIIKAX TaKi BITYM3HSHI BUCHI, 5K
O. Kospura, H. Marroxina, O. Ilopoxoma, JI. bima-TiymoBa Ta immi. Llg
JSUTBHICTE  3[MIMCHIOETBCST IUIECHIPSMOBAHO 3a JIOMOMOTOI0 METOHiB abo
Croco0iB, MPUHOMIB Ta 3aco0iB BIUIMBY OpraHiB YIPAaBIiHHS Ha CBIJOMICTb,
BOJIIO 1 TTOBEMIHKY rpoMaisiH [2, ¢. 5]. Lli meroqu QikcyroThesi B HOpPMATHBHO-
MpaBoBHX akTaxX. [IpoaHamizyeMo iX Ta 3a3HAYMMO, SIKi came OUTBII aKTHBHO
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BUKOPHCTOBYIOTECS B YMOBaX CydacHMX BHKIMKIB Ta 3arpo3 Ha TEpUTOPIl
VYkpainn.

Haii6inpI ponoBCIOPKEHHMIA Hapasi CTae METO.I IEPEKOHAHHS, TOMY IO BiH
peatizyeThCsi 32 JOTMOMOTOK) PI3HHX JIOTIYHMX Ta TICHXOJIOTIYHHX TPHHAOMIB
3 METOIO BIUTHBY Ha CBiIOMICTh, (POPMYBaHHS y JIIOAWHU MMOTPEON BHKOHYBaTH
JOpydeHHs. VIoro MpuKIazoM Mose CIyryBaTH [isuTbHICTb JlepikaBHOI CITyK6u
3 HamsBuyaiiHux cutyauid Ykpainn (JICHC), sika Hapasi JOCHTH 4acTo
MPOBO/IUTH iH(opMalliiiHi kamnaHii («YBara! [Tositpsina TpuBoraly, «He winait
BUOyxoHeOe3meuni npeamern!»). lle ¢dopma agMiHICTPaTUBHOTO BIUIUBY
MEpPEeKOHaHHS 3 METOI0 3aro0iraHHs TOpPYIICHHSM MyONiYHOTO MOPSIKY
Ta myOsniynoi O6e3neku [3]. CTBopeHa B yMOBaX NpPaBOBIO PEXHUMY BOEHHOTO
crany KuiBcpka MiChKa BIFICBKOBa afMIHICTpAIlis, CHCTEMAaTHYHO IPOBOIUTH
pPO3’SICHEHHS TpaBWI TMOBEAIHKM TMiJ dYac oOcTpimB.  31e0imbmioro
BUKOPHCTOBYETECS, TIEPEKOHAHHSA #AK CIOCIO0 JOOPOBLIBHOTO JIOTPUMAHHS
BKa3aHOTO PEXHMY.

3 METOI0 IOTPUMAaHHS 3aKOHHOCTI 1 IMCIMIUTIHY SIK Y AiSUTBHOCTI ITyOJIYHOT
anMiHicTpalii, Tak 1 y 1l BiTHOCMHAX 3 IrpOMajsHaMU 3aCTOCOBYETHCS METO[
3aoxoueHHs. Llell MeToy BIIMBa€E Ha CBIJIOMICTh Ta CTBOPIOE IHTEPEC HIIIXOM
BUKOPUCTAHHS MOPAJIBbHUX 1 MaTepialbHUX 3aXOMIB 3aIs CTHMYJIOBaHHS IO
MPaBOMIPHOI MOBEIIHKH. 3a0XOUEHHSI TAKOXK MaTepialyeThCs Yepe3 BiAOBIIHI
3acobu mismipHicTh. Hampukman, MBC Ykpainu 3acTocoBye Taki 3a0XOYEHHS,
SK ROOAKU, HA20p0Ou, nouecni zpamomu TpaniBHukam modiinii ta JCHC
3a 0e3I0raHHy CITYKO0Y Y Peoi Iii BOEHHOTO CTaHy [4].

[MommpeHHs: Takox 37400yB 1 aJMIHICTPaTHBHHN INPMyC SIK BIaJIHA [,
37IHCHIOBaHA OTHOCTOPOHHBO BIATIOBIHO JI0 MPABOBUX HOPM, SIKa BUCTYIIAE SIK
3aXiJ{ TMONEepe/PKEHHS IPaBOIOpPYIIEHb, K 3aMOODKHMI 3axig Ta SK 3axifn
BIATIOBINAIBHOCTI 32 TIOPYIICHHS HOPMATHBHO-TIPABOBHX IIOJIOKEHH  [5].
Henaneko Bix HOTO 3HAXOAUTHCS aAMIHICTPATHBHE 3aTPUMAHHS OO0 OCi0, SKi
HOPYLIYIOTH KOMEHIAHTCHKY TOIMHY a00 PeXUM CBITIIOMAcKyBaHHS. Takox He
MEHIII TIONIMPEHIMH TOCTAI eKOHOMIYHI METOJH, SIKi BPaXxOBYIOTh IEpPepo3-
Takoxk Il METOAM BPaxOBYIOTh 1 JEp)KaBHY MiATPUMKY KPUTHYHOI iH(pa-
crpykrypu. Hanpukian, micuesi pamu (KuiBcbka Michbka paja) yXBalIIOIOTh
pillIGHHS TPO TONATKOBI TUNBIM Il Majoro Oi3Hecy, IO 3abe3reuye
000POHO3JATHICTE 200 BOJIOHTEPCHKY AISUTBHICTH. Y TICHIM B3a€EMOJi 3 HUMHA
3HAXOMAThCS COLIATBHO-TICUXOJIOTTYHI METOAM, sKi BIUIMBAIOTh Ha MpOLIEC
(hopMyBaHHS Ta PO3BUTKY KOJIEKTHBY, a TaKOX Ha COLIaJbHI Ta IICHXOJIOTIYHI
MpoLIeCcH, IO MpPUTAMaHHI TpymaMm 49u okpemmM ocobam. 3okpema, JJCHC,
Hamionanena — mominist  Ykpainw, 30poiiHi cwiu  YKpaiHM — aKTMBHO
BIIPOBA/DKYIOTb ~ HpOZPAMU  HCUXONIOIUHOI  RIOMPUMKU  HEPCOHATY.
I]e xoHCYyIIBTALTT, TPYTIOBI TPEHIHTY [T 3MEHITICHHS €MOIITHOTO BUTOPAHHSL.
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OTmxe, y BOEHHHMH IepioJ] METOMM ITyOJIIYHOTO aIMiHICTpyBaHHS MalOTh
OyTH KOMIUIEKCHUMH, THYYKHUMH, TYMaHHUMH Ta ONTHMAaJbHO MOEKHAHUMHU.
e mo3Bomse He nmme 30epertTd (PyHKIIOHANBHICT JIEP)KaBHOTO arapary,
a ¥ 3MINHUTH COLIaNIbHY €IHICTh, NOBIPY A0 BIAIU T4 CTIHKICTh CyCILIBCTBA
nepen 3arpozaMi. B ymoBax Iii IpaBOBOrO PeXHMY BOEHHOTO CTaHy came
SKICTh yTIPABIIHCHKHUX pIllIeHb, 3AaTHICTh KEPIBHUKIB aIaNTyBaTH METOIH
0 peaniii CTalOTh BU3HAYAILHMMH YMHHHUKAMH CTIHKOCTI  JiepiKaBH,
JIOTIOMAraroTh IBUJIIIE aJ[alTyBaTHCsI Ta BIYKHTH JIEPXKaBl B CYBOPHX peaisix.
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IPABOBE 3ABE3IEYEHHSA KYJIbTYPHOI MOJITUKA
B YI'OPIIIHI

Mauaimon B. L.
KAHOUOAM HAYK 3 0EPAHCABHO20 YNPAGLIHHSL, OOYEHM,
ooyenm Kapeopu nyoaiuH020 YNPAGIIHHI MA AOMIHICIPYEAHHS,
Isano-@pankiscoruil HAYIOHATLHUL MEXHIYHUL YHIGepCUmem Hagmu i 2azy
M. leano-DPpanxkiecok, Yrpaina

[IpaBoBe moNIe KyNBTYpHOI IONITUKM YTOPLIMHHA CKOHCTPYHOBaHE SIK
OaraTopiBHEBa CHCTEMa, 16 KOHCTHTYIIHHI IPIHIHITHA CIIBICHYIOTH i3 6a30BUMH
ray3eBUMH aKTaMH, HopMamu npaBa €C Ta KOHBEHIIWHIMH 3000B’ S3aHHAMH
Pamu €spormn #i FOHECKO. Oco0muBicTh MOICIBHOI MOOYIOBU MOJIATAE Y
TOEIHAHHI JIBOX IMIIEPATWBIB: rapaHTyBaHHS CBOOOJM MHUCTEUTB 1 HayKOBUX
JIOCTI/DKEHb Ta OJHOYAacCHOTO ITyOJiYHO-TIPAaBOBOTO  O0OB’SI3KY  JIEpXKaBH
3aXMIIATH KYJIBTYpHY 1I€HTHYHICTh, TPAKTOBAaHY Yepe3 HalllOHAJIbHO-ICTOPUYHI
CHMBOJIH 1 «XpUCTUSHCEKY KynmbTypy» [1]. Came 1ieit myamizm 3aqa€e TpacKTopii
HOPMOTBOPEHHS 1 YIPABIIHHS: Bifi KOHCTUTYIIHHOI 3TaJKH PO aBTOHOMIIO
YCTAaHOB 1 CHEMiaJbHUHA CTaTyCc iHCTUTYHIM KyJIbTYpHOI TIOMITHKH —
JI0 TOKJIaaHOI Komudikarii My3eiiHoi, 6i0mioTedHoi chepu Ta chepr iCTOpHKOo-
KyJapTypHOi crammman  (3akom  CXL/1997; LXIV/2001; LXXVII/2011)
1 po3rayry’)keHuX MexaHi3MIB (hiHaHCYBaHHs 4yepe3 HamioHalbHUIA KyJIbTypHHI
tonn [3; 4; 5; 9]. Y dokyci Takoxk — 3aXUCT KYJIBTYpPHHUX IPaB HALllOHATBHOCTEN
(CLXXIX/2011), mio iHCTUTYaNi3ye KaHAIM y4acTi Ta MATPUMKH KYJIBTYPHOI
caMOOYTHOCTI HAaIiOHAJFHUX MEHIIMH [6]. MeToro Te3 € ToKa3aTH apXiTek-
TOHIKY YTOpPCHKOi MOJIENi MPaBOBOTO 3a0€3MEUeHHS KyJIbTypH, BHOKPEMHUTH il
CHIJIGHI CTOPOHH 1 HAIIPy>KeHi BY3JIH, @ TAKO)K OKPECIIUTH HAIPSIMU TI0IATIBIIOTO
PO3BUTKY CHCTEMH 3 OIJIIAY Ha BIMOTH IIpaB JIFOIUHM, MpaBa €C Ta MiCIIEBOTO
PI3HOMaHITTSI.

Koncmumyyiini  3acaou. Crarts X OCHOBHOTO 3aKOHY YTOPCBHKOT
peciyOiKy 3aKpiIuTIoe CBOOO Y HAYKOBHX JOCIIKEHD 1 XyJZ0XKHBOI TBOPYOCTI
Ta BU3HAE aBTOHOMIID YCTAaHOB y Mexax 3akoHy [1, c. 9]. Crarra R (4) npsimo
BKa3sye Ha OOOB’S30K yCIX OpraHiB JCpKaBH 3aXWINATH «XPHUCTHSHCHKY
KyJIbTYpY» YTOPILMHH, 10 33/1a€ 11€0JIOTIYHNI BEKTOP HOPMATHUBHOI TIOJIITHKH
[I, c. 5]. OmmouwacHO crarTs P migkpecmroe, mO KyIbTypHiI apredakTh
€ «CIILTFHOIO CTIAIIIMHOIO HAIlil», 3aXUCT SIKOI — 000B’SI30K AEPKAaBH 1 KOKHOTO
[1,c.4; 2]

Cexmopanvhi  3axonu. KimodoBuM paMkoBuM akToM € 3akon CXL
Bix 1997 p., 10 CHCTEMHO pEryJIO€ My3eiHy ramysb, IMyOsiuHi 0i0ioTedHi
MOCIYTH Ta «CHUIBHOTHY KyJibTypy» (community culture), Bu3Hauarouu
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00OB’SI3KM JIep)KaBM I OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS, CTaHAAPTH
JIOCTYITHOCTi 6i0iOTEeK Ta MOJENi MiATPUMKM IHCTHTYLIM TPOMaaChKOI Kyllb-
TypH [3, c. 1-5; 3, c. 73-87]. 3akon LXIV Bix 2001 p. BHOyHOBY€E KOMIDIEKCHUIA
PEXKHIM OXOPOHHU KYJIBTYPHOI CIIAIINHU (PyXOMOi, HEPYXOMOI, apXeOJIOTTIHOT)
Ta IHTErpye TIOJIOKEHHS €BpONEHChKMX KoHBeHHiH [4]. JlomaTkoBo 1ie
cnermianpanit 3akoH LXXVII Bix 2011 p. mpo cBiToBYy crammuHy [5], a Takox
HM3KA MMiJ[3aKOHHUX aKTiB 100 €KCIOPTY KyJIbTYPHUX LIHHOCTEH [12].

Kynemypni npasa nayionanvrux menuun. 3akon CLXXIX Big 2011 p. mpo
IpaBa HALllOHATLHOCTEW rapaHTye NpaBo Ha 30€peKeHHS 1 PO3BUTOK KYJIBTYD,
MOBH, TPa/INLIiii, BAKOPUCTAHHS CUMBOJIIKM Ta MDKHAPOJIHI KYJIBTYPHI 3B’SI3KH;
nependadae IHCTUTYTH CaMOBPSUIyBaHHS HAIiOHAIBHOCTEH Ta EIIEMEHTH
KymbTypHOi aBTOHOMII [6, § 20-21]. 3akoH TakOX JdeTamizye yd4acTb
y mOyOmiYHMX crOpaBaX 1 MeXaHi3MH (piHAHCYBaHHS KyJIBTYPHHX HOTped
HaIiOHAJBHUX TpoMaj [6].

Tncmumyyitino-ynpaenincoka  apximekmypa. llenTpanbHa KyJabTypalibHa
TMOJIITUKA PeaNTi3y€eThCsl MPOQIIBHUM MIHICTEPCTBOM Ta MEPEXOI0 «CTpare-
TYHUX KyJIBTYpHUX iHCTHTYLI». Y 2019 p. cTBOpeno HarioHanbHy KyJabTypHY
paxy (Nemzeti Kulturalis Tandcs), mo KoopauHye cTpaTeriuHe ILIaHyBaHHS,
JI0 CKJIaay SKOI BXOMITh KEpIBHUKM 17 KIIIOUOBHX IHCTUTYLIH, TOJIOBa
Yropcekoi akajgemii MucTeNTB 1 3acTymHHMK TrojioBu HarioHanmbpHOTO
KynsTypHOTO (oHmy [12]. Okpemi ypsooBi YHOBHOBaXKEHI 31 cCTaTycoM
MIHICTPiB BIIOBIZAlOTH 3a BENWKI IHBECTUINIHHI KYJIbTYPHO-CHAIIIMHHI
npoexty (byanHcbkuii 3amok, Luranens) [7].

Dinancysannss ma epanmosa niompumka. HauoHanbHUN KyIbTYpHUH (OHA
VYropumau (NKA), crBopenmii 3akonom XXIII Bim 1993 p., € romoBHEM
IHCTPYMEHTOM MPOEKTHOTO (piHAHCYBaHHS KYJBTYpH; IPAIIOE il HAIJISIOM
MIHICTpa KyJBbTYpPH, e 32 YIACTi TATy3eBHUX KOJIETI; epBiCHO HATIOBHIOBABCS
3a PaXyHOK «KYJIBTYPHOTO 300py»; CHOTOMHI TMOEAHYE OIOMKETHI W BiTOMYI
orepena [8; 9]. Y3romkeHHS MexaHi3MIB miaTpuMku 3 mpaBom €C BinOy-
Ba€ThCA Yepes Mporeaypu nepskasaoi gormomoru €C [9].

Miscnapooui cmanoapmu ma 30606 ’sa3anns. CucreMa OXOpOHH KyJIBTYPHOL
CMaIIMHN B YTOpIMHI MOOYZOBaHa SIK «MICT» MDK HalliOHAJIFHUM IPaBOM
1 HaJHAIOHATPHUMH DPEKHUMaMH 3axXMCTy: KOHBeHUisiMM Pagu €Bporm Ta
iHcTpymenTamu FOHECKO. Hopmu 1ix 10roBopiB iHKOPIIOPYIOTBCS Y PAaMKOBI
Ta CIeialbHI 3aKOHH, a JeTalll — y IMi/I3aKOHHI aKTH (TIOPSIKK 00Ky, peecTpH,
JO3BOJIM, CKCIEPTHI BHMOTH), IO 3a0e3lmedye CYMICHICTh — IMPaKTHK
MPaBO3aCTOCYBaHHS 3 €BPONEHCHKIMH MIIXOAaMU J0 30€peKeHHs CHAAIINHN
Ta PeryJIOBaHHs IepeMIlIeHHs KyIbTypHUX HiHHOCTEH [§; 12].

BukoHaHHsI MDKHApOJHMX 3000B’s3aHb 3a0€3MEUYIOTh YIIOBHOBa)KEHI
OpraHd OXOpPOHM CIIaJIIMHY, CIIeliali3oBaHi eKCIepTHI pajy, HaliOHAIbHI
My3ei/apxiBu/0i0NiOTeKH K JENO3UTapii, a TaKoX MDKBIIOMYI MEXaHI3MH
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(KynmbTypa — BHYTpILIHI cripaBy — (hiHAHCH/MUTHHMIIA — JUIUIOMaTHYHA CITy>K0a)
JUTS IOBEPHEHHS 1 3ar00iraHHs He3aKOHHOMY 00iTy [8; 12].

Cyuacni menoenyii ma eurxnuku. Tlopsin 13 PO3BUHEHOIO 3aKOHOABYOO
0a30r0 (QiKCyeTbCS TpPEHI HA IIEHTPANi3alil0 KyIBTypHOTO YIIPABIiHHS
Ta TIJBHUINCHHSA Bard iCONOTIYHUX OpIEHTHPIB y momitumi mam’siti [7; 11].
Ha cexrop HYO BommHymm oOMeXyBajdbHI HOPMH IIOJIO «IHO3EMHOTO
(hinancyBanHs», BusHani Cynom €C Takumu, mo cynepeyats npaBy Corosy,
0 Majo HACHiAKKW 1 Juisl KynbTypHuMX opraHizauiii [10]. uckyciiHumun
3aIMIIAIOTECS  OaJlaHCH MDK aBTOHOMIEIO YCTaHOB, CBOOOIOI0 MHCTELTB
1 CTpaTerivHUMH npiopureTamMu epskasu [11].

Bucnosxu. Yropchka cucTteMa IpaBOBOrO  3a0e3MedeHHS  KyJIbTYpH
€ IUTICHOIO Ta KEPOBAHOIO, OJTHAK il e)EeKTUBHICTh BU3HAYAETHCS THM, SK CaMe
30aJJaHCOBAHO B3a€EMOIIIOTH CBOOOIA TBOPYOCTI, KYJIBTypHI TIIpaBa Ta
CTpaTeriyHi Ui Jep>KaBH.

1. Kymerypa mnorpebye OFHOYACHO  «TBEpPAMX»  MpaBWil (s
nepe0avyBaHoCTi) 1 «M’SIKMX» MexaHi3MiB (Juisi oBipu W ydacti). Hagmipna
periamMeHTarlis MopoPKye 1HEpLifo, TOl SIK TIOBHA JIEPETyJIillisi — HEpiBHICTH
nocryry. Halikparie — mpo3opi paMKy Ta THY4Ki iHCTPYMEHTH peati3artii.

2. CTilKiCTb TOJITHKH 320€31euye MPUHIIIIT «Ha BiZICTaHI BUTATHYTOI PYKID»
y (hiHaHCYBaHHI: iep)KaBa BU3HAYAE TIPIOPUTETH, alle PIllICHHS MO0 i ATPUMKH
NpUIMArOTECA Yepe3 (haxoBi KOJeTii 3 YiTKMMH KPUTEPiIMH 1 IyOIidHOIO
3BITHICTIO.

3. Ilenrpamizamis BapTa ceOe TaM, A€ WAETHCS PO BEIUKI 00 €KTH
CHAIIMHA Ta HAIlIOHAIBHI MPOrpaMH; Yy BChOMY IHIIIOMY IIpAIlfO€
CyOCHIIIapHICTh 1 PO3yMHA JICIICHTPATI3allisl — MYHIIUIIATITETH Ta PEriOHAIBHI
IHCTUTYLIT Kpaie 0a4yaTh JOKaIbHI KyJbTYpHI €KOCHCTEMH.

4. KympTypHi TipaBa MEHIIMH MAalOTh OyTH IHTETpOBaHI B «3BHYANHY»
TIONITHKY, a HE iCHYBaTH OKPEMOIO HIIlICI0: MOBA, CHMBOJIKA, TPAaWIlii Ta
IHCTUTYIl MEHIIMHMAIOTh MAaTH OJHAKOBHH JOCTYIl 10 iH(PacTPyKTypH,
TPaHTIB 1 MyOIIYHOTO IPOCTOPY.

5. OxopoHa KyJIbTypHOI CriaaiyHu e¢(EeKTUBHA TOI, KOJIU MEPEXOIUTh Bif
OXOPOHHHX TEPENKIB JI0 PSKUMIB CIUIHOTO BPSAYBaHH: JeprKaBa, TpoMajn
Ta BJIACHUKH CHIBIPAIIOIOTH Ha OCHOBI JIOTOBOPIB, a pIlIEHHS 3a0e3NedyroTh
30epekeHHs Ta e(h)eKTHBHE BUKOPUCTAHHSI.

6. CrpareriuHi MOKyMEHTH MAlOTh TMEperyBIIaTHCs IWKIIYHO W 3aTydarh
CTEHKXOJIEpIB — MUTIIB, IHCTUTYWIi, Tpomanu, Oisnec. Came perysipHUNA
JiajIor i BiKPUTI MIpaBIJIa TP MEPETBOPIOIOTH IPABOBY CHCTEMY Ha iHCTPYMEHT
PO3BUTKY, a HE JIMIIIE Ha 3aci0 KOHTPOITIO.
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EKOLIM/J SIK MIDKHAPOJHMIA 3JTOYUH:
MMPOBJEMU TA TIEPCIIEKTHBHU BIIPOBAJKEHHS
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Kanouoam 10puOudHUX HAYK, OOYeHm, OOKMOPAHM,
Hayxoso-0ocnionuii incmumym nybniunoeo npasa
M. Kuis, Yxpaina

Tepmin «exormmy (ecocide) ckIanaeThest 3 rperbKoro 0iK0S — miM, KUTIIO,
cepeloBHIIe POXKUBaHHS Ta Cide — youBatn. BOauaeThes, 0 BHepILe JaHUA
TepMiH OyB BHKOPHCTaHHI aMEpHUKAaHCHKUM OiojoroMm Aptypom ['aicTonom
y 1970 poui nHa Komndepenmii 3 murtaHp BifHM Ta HamiOHAJIBHOI BiAMO-
BijanpHOCTi y Barmmarroni [1, ¢. 6]. 3rogom y 1972 pomi ITpem’ep-minictp
IBenii Ynod ITameme y cBoiii BeTymHiN mpoMoBi, Buctynatoun Ha Konde-
pernii OOH 3 npoGieM HaBKOMMIIHBOTO ceperoBuiia B CTOKIoJibMi, IpsiMO
Ha3BaB BiliHy y B’eTHami ekormmoM [2].CTOKroapMCEKa KOH(EPEHITs BIEpIIe
30cepeniiia yBary MDKHApPOMHOI CIUTHPHOTH Ha EKOJIOTIYHMX —IpoOiieMax
OB’ S3aHUX 13 JIETPaJIallicl0 JOBKULIA Ta TPAHCKOPIOHHUM 3a0pyIHCHHSM.
Y 1973 poui npodecop Piuapny danbk miarotyBaB mpoekt MiKHAPOIHOT
KOHBEHIIiI TPO eKOIw, OOIpYHTYBaBIIM HEOOXiTHICTP HOBOTO MiKHAPOIHO-
MPABOBOT'O IHCTPYMEHTY ISl OOPOTHOM 3 €KOJIOTTYHUMH 3I0uuHaMu. P. Danbk
30CepelIB yBary MepeBaXkKHO Ha eKOLHIl sIK YMUCHOMY BOEHHOMY 3J104HHi [3].

IcToprdHO icHyBano KilbKa HEBAAIMX CIPOO KPUMIHAII3yBaTH EKOLHL.
VY 1985 poui crenianpHuit monoBigay OOH Bbenmkamin Bitakep 3akivkan
JIO0 BKITFOUCHHS EKOIWY y BU3Ha4eHHs reHorway [l, c. 6]. ¥V 1980-x pokax
Kowmicist mikaapomHoro mpaBa OOH posmmsinana MOXIMBICTD BKIIFOYECHHS
€KOJIOTIYHHX 3JI0YMHIB O TpoekTy Komekcy 3mounHiB mpotu Mupy Ta 6e3neku
JIFOZICTBA, SIKWH 3ro/IoM TpanchopMyBaBcs y PrMcbkuil craTtyT MiKHApOIHOTO
KpUMIHAIBHOTO Cyay (mami — Pumcekumii craryt), npuitasataid y 1998 poui
Ta ynHHHH 13 1 unas 2002 poxy. Exory He Oyio BKIIFOUEHO IO MIKHAPOIHHUX
3JI0YMHIB, TIepeidadeHnX PUMCbKIM cTaTtyToM.

Xoua PuMCBbKMII CTaTyT HEe Mae MaHAATy IOJAO E€KOLUIYy, MPOTe Cepen
BOEHHMX 3J0YMHIB y M. b (iv) 4. 2 cr. 8 mependadeHO BiIlIOBITAIBHICT
32 YMHCHE BYMHEHHsS Haragy 3 YCBIIOMJICHHSM TOro, IO TaKWH Hamasn
MPU3BEE 10 BHUIIAKOBOI 3arvOeli Ur TIOpaHeHHs MBLTFHAUX 0Ci0 abo 3amomie
IIKOIM LMBUTBHAM 00’€KTaM 9M MAacIITaOHOi, MOBTOTPUBAIOI Ta CEPHO3HOI
IIKOJI HABKOJIMIIIHBOMY TIPUPOHOMY CEPENIOBHIILY, SIKa OyJie SIBHO HaJMIPHOIO
B TODIBHSHHI 3 KOHKPETHOIO Ta O€3MoCcepenHbO OYIKYBaHOK 3arajibHO
BilickkoBOIO TiepeBaroro [4]. JlaHe MisSHHS pPO3DIAHAETBCS SIK  CepiHO3HE
MOpYIICHHS 3aKOHIB 1 3BUYAiB, 110 3aCTOCOBYIOTHCS B MDKHAPOIHUX 30pOHHMX
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KOH()JTIKTAaX y BCTAHOBJICHUX paMKaX MDKHAPOIHOTO Tpaea. BiqmoBiaHo A0 i€l
HOpMH PHMCBKOTO cTaTyTy KpHMIHAJIbHO KapaHHM [iSSHHSM TPOTH JOBKLLISA
€ YMUCHHUI Hamlaj 3 YCBIIOMJICHHSIM TOTO, IO TAKHil Haraj 3arojie MaciTat-
HOI, JOBrOTPHBAJIOI Ta CEPHO3HOI IIKOAM HABKOJUIIHBOMY IPHPOIHOMY
cepenoBHIly, ska Oyne sSBHO HaAMIPHOIO B TIOPIBHSHHI 3 KOHKPETHOIO
Ta 6e3MocepeHBO OUiKYBAHOIO 3aTaIbHOIO BiliCEKOBOIO TIEPEBATOIO.

BcraHOBIIEHHST BUCOKOTO TIOPOTY OO BH3HAYEHHS! IIKOAW MPHUPOTHOMY
cepenouily (MacitabHa, TOBrOTpHBada Ta Cepiio3Ha IIKoma) y PHMChKOMY
CTaTyTi CTBOPIOE TEPEUIKOIM JUIsl 3aCTOCYBAaHHS Ili€l MDKHapOAHOI KpHMi-
HaJIGHO-TIPAaBOBOI HOPMHU.

MacmrabHiCTh, TOBIOTPUBATICTh Ta CEPHO3HICTh SK OOOB’SI3KOBI O3HAKU
IIIKOJTU TIPUPOTHOMY CEpEOBHIITY, KpiM T1. b (iv) 4. 2 cT. 8 PuMchKoro craryry,
TaKOX 3aKpimieHi y cT. 35 J[oJaTKoBOro mpoToKoIy 10 JKeHeBCHKIX KOHBEHIIIH
Bix 12 cepmrst 1949 p., 0 CTOCYETHCS 3aXUCTY JKEPTB MIKHAPOTHUX 30pOHHMX
koHuiktiB (ITporokon I), Bix 8 uepBHst 1977 p. Ta npeamOyni Konsenuii npo
3a00poHy ab0 O0OMEKEHHsI 3aCTOCYBaHHS KOHKPETHHMX BHJIB 3BHYAiHOI 30poi,
SAKI MOXYThb BB@)XaTHCS TaKMMHM, L0 3aBJAIOTh HAJMIPHHUX YIIKODKEHb
a0 MaroTh HeBUOIPKOBY 1ito, Bzt 10 sxoBTHS 1980 .

Crig BigmitaTh, o cr. 1 KonBeHmii mpo 3a0opoHy BilickkoBoro abo Oys-
SKOTO IHIIOTO BOPOXOTO BHUKOPHCTAHHS 3aco0iB BIUIMBY Ha JOBKULIA
(Konsenmiss ENMOD) Bix 10 rpymas 1976 poky, 3000B’s13ye He BIaBaTHCA
JI0 BOEHHOTO YH OYyAb-SIKOTO {HIIIOTO BOPOXKOTO BUKOPHCTAHHS 3aC00IB BILIUBY
Ha JOBKUUIL, SIKI MalOTh IIMPOKI, JOBTOCTPOKOBI ab0 cephO3HI HACHiIKH,
Yy BUIIIII CHOCOOIB pyHHYBaHHS, 3aBIaHHS 30MTKIB a00 3allOJisIHHS IIKOJIH
Oynb-sIKiH iHIIIH eprkaBi-ydacHHI [S5]. BukoprcTanHs B JaHOMY BUITAJIKY TIpH
BU3HAYHI O3HAaK HEraTMBHHMX HACHIIKIB JUIS IOBKLLIA CIONYYHHKA «abox»
3HaYHO po3mmpioe cdepy 3actocyBaHHS 1€l HOpMH. OcoONMBICTIO JaHOI
KonBeHI1ii € Takox Te, M0 y Hill BUKOPHCTOBYETHCS TEPMIH «environmenty
(moBkimwa) , a y JomarkoBomy mpotokonmi I 1977 poky mo YKeHeBchkux
koHBeHIi# 1949 poky, KouseHmii po 3a00poHy a0 00MeXeHHS 3aCTOCYBaHHS
KOHKPETHUX BH[IB 3BHYaliHOi 30pOi, sSIKIi MOXYTh BBQKATHUCS TaKUMH, IO
3aB/IaIOTh HAJIMIPHUX YIIKO/DKEHb 200 MaroTh HEBUOIPKOBY [0, Bt 10 >KOBTHS
1980p ta PumcpkoMy craryTri — TepMiH «natural environment» (TIpuponHe
CCPEIIOBHIIIE).

[Ikoma nmoBkUDTO y PuMcpKOMy cCTaTyTi iHOAI MOXE PO3ITIATATHCS
y 3I0YMHAX TPOTH JFOHOCTI (cT. 7) abo reHormai (cT. 6), 0OCOOIMBO KOIH
HABMHUCHE 3HUIICHHS NPHUPOAHUX PECYPCIB INPU3BOAUTH 1O IPUMYCOBOTO
nepeMimenHss abo BTpaté 3acobiB it icHyBaHHA. Y 2016 pomi MKC
HE PO3IIMPIOIOYM CBOK OPUCAMKIIO 3asBHB, IO CHPaBH IPO 3HUILCHHS
JIOBKULIS Ta 3aXOIJICHHS 3eMeNb OLIHIOBATUME SIK 3JI0YMHH MPOTH JIFOJSTHOCTI,
y nmpmomy KoHtekcTi. Y 141 IIporpamsoro moxkymenty MKC
Bix 15.09.2016 p. momo BimOopy copaB Ta BH3HA4YEHHS IIPIOPUTETIB
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3a3HavaeTses, mo Odic NMpoKypopa NpHUAUITAME OCOOJIMBY yBary po3cili-
JyBaHHIO 3JIOYMHIB, Tepen0avyeHnX PUMCBKHM CTaTyTOM, SIKi BUYHHSFOTBHCS
HUIIXOM 200 MaloTh HACIIIKOM, 30KpeMa, pyHHYBaHHS JOBKLLIS, HE3aKOHHOI
eKCIUTyaTallii MPUPOAHUX PECYPCIB 200 3aXOIUICHHS 3eMeb [6].

[Nurasns KprMiHATI3aLil eKOIUAY Y MDKHAPOIHOMY KPUMiHAIBHOMY IIpaBi
akTuBi3yBasocst y 2019 porli, KOmM Kijlbka HEBEIMKHX OCTPIBHHX JEPrKaB,
BKimoyatoun PecriyOniky Banyary B TuxoMy okeaHi Ta MabIiBCbKi OCTpOBH
B [HiliCEKOMY OKeaHi, 3aKJIMKaIM JI0 PO3IVISIY 3J0UHHY €KOLMIY Ha IMOPIdHIH
acambOiei nmepxaB-yyacHuite MKC. IlinTpumanu inet0 BU3HAHHS CKOIHITY
MDKHAPOIHUM 370YMHOM Takok panmis, beneris, Bartukan Ta iHmm
Kpainu [7].

VY rpymui 2020 poky Stop Ecocide Foundation opranizysana HesanexHa
eKCIIepTHA TpyNa 3 IOPUANYHOrO BU3HAYCHHS EKOLMAY Y CKIIaJl JBaHALSThH
IOPUCTIB 13 PI3HUX KpaiH CBITYy MiJ TOJOBYBaHHSIM OpPHTaHCHKOTO aIBOKATa,
npodecopa Dimima Cenmca Ta ropuctkn OOH, KOMMIIHBOI MPOKYPOPKH
Ceneraiy [liop ®@omn Coy. Jlo ckiaay wmi€i rpyny TakoXX BXOJHMB KOJMILIHIN
cynns MKC Tyinoma Heponi Cneiin. YV uyepBHi 2021 poxy Hesanexna
SKCIIEpTHA TPYyIa 3alpOrOHYBAIN BKIIOYUATH 10 PHMCBKOTO CTAaTyTy BH3HA-
YeHHsI €KOIUIY SK MPOTUMpaBHI a00 Oe3TiMy3[i MistHHS, BUMHEHI 3 yCBiIOM-
JICHHSIM TOT0, 1110 iCHY€ 3HaYHA WMOBIPHICTB 3aMOAISTHHS [IUMH JIISIMH CEPHO3HOT
Ta ImHMpoKoMacmTabHoi abo JoBroTpuBanoi mkomu HoBKuDMO [1]. Besrmysmi
TUSTHHS — 11 Aii a0o/Ta Ge3MisIbHICTb, SIKi YMHCHO 3aBIaloTh a00 HEOOEepe HO
ITHOPYIOTh WIKOAY, sika OyZe sSIBHO HAJMIPHOIO Yy CHIBBIIHOLICHHI 3 OYIKY-
BaHUMH COIIIAJIbBHUMH Ta EKOHOMIYHUMH BUTOJIaMH;, CEPii03HA IIKOA 03HAYAE
IIKOJTY, sIKa BKJIFOYAE iCTOTHI HETATHUBHI 3MiHH, TIOIITKOPKCHHSI YH IIKOY OY/Th-
SIKOMY €JIEMEHTY JOBKULIS, BKTIOYAIOYN TSDKKI HACHIAKA JUTS KHUTTEISUTHHOCTI
JIOJIMHA 200 MIKOAY MPUPOIHIM, KYJIBTYPHHM YM E€KOHOMIYHHM pecypcam;
MacITabHa IIKOa — IIKOAA, SKa BUXOIHUTH 32 MEXi 0OMexeHoI reorpadidHoi
TEpUTOPii, IepeTHHAE Jep>KaBHI KOPIOHH a0 3aBAAETHCS I €KOCHCTEMI UH
BUTy, a00 5K BEHKiHM KiTBKOCTI JIFOJIEH; JOBrOTPHBAIA IIKO/IA O3HAYAE KO/,
sIKa € HE3BOPOTHOI ab0 Takowo, IO HE MOXKe OYyTH YCyHyTa IUIIXOM
MPUPOJTHOTO BIJHOBJICHHS YIPOAOBX PO3yMHOro mnepiofy uacy [1]. ¥V 3ampo-
MOHOBAaHOMY BU3HAUCHI EKOIMIy BHKOPUCTaHO Oe3 mpukMeTHHKa «naturaly
TEpMIH «environmenty, sSKWUii BKIIOYae 3emimto, ii Oiocdepy, Kpiochepy,
nitocdepy, riapocdepy Ta atmMocdepy, a TakoK KOCMIUHHH mpocTip. Bimmo-
BIZIHO [T0 TAHOTO BU3HAYCHHS CKOIMIY KpHUMiHAIBHA BiATIOBINATBHICTE MOXKE
HACTYIIaTH HE3aJIEKHO BiJ HACTAaHHS HEOE3MIEUYHNX HACIIKIB Y BUTIIAIl KON
JIOBKLIITIO, TOCTATHRO YCBIAOMIICHHS 3HAYHOI MIMOBIPHOCTI i 3aIoIistHHS, TOOTO
CTBOPEHHSI HEOE3IEeKH.

3anpornoHoBaHe He3anexHOI EKCIIepTHO TPYIOK BH3HAYEHHS EKOLUIY
€ JIOCUTh BIAIAM, BOHO 0a3yeThCsl HA TOHATTSX, BUKOPUCTAHMX Yy IHIIKX
CTaTTsAX PuMCBKOrO craryty. JIMCKYyCIHHICTh BUKIMKAE MOMXIIUBICTh BUYNHCHHS
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exonuay 3 HeobepexHocti. BimmosimHo nmo cr. 30 Pumcekoro craryty
MDKHApO/IHI 3JI0YMHU BUMHSIIOTHCS YMHUCHO (TIpSIMUI a0o He MpsMuil ymwucen),
SKIIO IHIIE He TependadeHo y crarrsax Pumcekoro craryry. Skmio mpoanai-
3yBaTH 3JI0YMHHM, INependadeHi PUMchknM cTaTyToM, TO Maibke yCi 37109YMHH
BiATIOBiIar0Th BUMoram crarti 30, KpiM BUIMAIKIB, TIependadeHux CT. 28 mo10
HAYaJbHUKIB 1 BIICPKOBUX KOMaHAMPIB. 3 OILAAYy Ha II€ 3alpONOHOBAHHN
3JI0YMH eKoUWIy Oyne 3Ha4HO BHUPI3HATHCS 3a (OPMOIO BHHHM Biji IHIIMX
MDKHAPOJHMX 3JI0YMHIB. Y 3B’SI3Ky 3 IMM II€ MOXE CTBOPHTH JIOIATKOBI
MEePENIKOaH A1l HOro MpUIHHATTS.

VY 2024 poui Odic npokypopa MKC omy6nikyBas [Iporpamunii 1okymeHT
[8], v skoMy BHKIameHO cCTpaTerii pO3CIiITyBaHHSI CKOJIOTTYHUX 3II0YHHIB
3a monoMororo Takoxk M. d 4.l cr.7 PuMcekoro craryry, sKuii KpuMiHAJi3ye
JIeTIopTamito  ab0 HACWIGHHIBKE IMepeMilieHHs HaceneHHs. lle o3Haugae,
o pydHyBaHHA OyAMHKIB a00 3a0pymHEHHS MPUPOIHOTO CEPEHOBHINA, SKE
3MYIIYE TPOMAJIN 3AJIUIIIATH CBOE MICIIC TIPOKUBAHHS, MOXKE OYTH CKOJIOTTIHUM
3JI0YMHOM 1 IOTEHIIIHHO aKTOM EKOLIMIY, L0 TOPYILYE MOJ0XKEHHS 1€l CTaTTi
Pumcekoro craryty. Bimnoimao mu 6aunmo 3ycmnist Odicy npokypopa MKC
MOJIONIATH OOMEXKEHMI 3aXHCT JOBKULLL, repenOadcHuit m. b(iv) 4. 2 cr. 8
Pumcekoro craryTy, siki JEeMOHCTPYIOTh HaralbHy MOTPe0y B pedopMmi.

Omxe, Pumcekum crarytom MKC He mependadeHo BiANOBITATBHICTH
3a €KOLUI. 3JI0YMH TPOTH TPUPOJHOTO CEPEIOBHINA I Yac MIKHAPOIHHUX
30porHNX KOH(MIIKTIB, epexbadeHuit 1. b(iv) 4. 2 cr. 8§ Pumcekoro craryry,
He 3a0e3leuye HaJeKHOI MDKHAPOJHOI KPUMIHAIBHOI BiANOBIAAIBHOCTI
3a IIKOAY, 3aI0/isIHy NPHPOJHOMY cepeoBHILy. JIo Toro Xk, y 3B’S3Ky 3 HAATO
BUCOKUMH TIOPOTOBUMH KPHUTEPiSIMM BW3HAUEHHS IIKOAW, 3arOAisSHOI
TIPHPOTHOMY CEpEJIOBHIILY, IPUTSATHEHHS 10 KpUMIHAJIBHOT BiIOBIAAJIBHOCTI 32
. b(iv) 4. 2 cr. 8 PuMchKoro CTaTyTy HE 3HAXOQWUTh IMPAKTHYHOTO 3aCTOCY-
BaHHA. KpuMmiHamizamis MDKHAPOIHOTO 3JI0YMHY eKOIHAY € CKIAJHIM
mporiecoM. 3pocTaioda yBara, sKy BiH OTPHUMY€E, CHTHAJI3YE IMPO TOCTPY
moTpeOy B eKOJIOTT4HIH TpaHc(opMallii MKHAPOIHOTO KPUMIHAIBHOTO TIPaBa.
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JIMCTAHUIAHE TOCYAOBE PO3CJIIYBAHHS
B YMOBAX BOECHHOTI'O CTAHY

OctpoBcbka B. B.
cmyoenmka mazicmpamypu,
Hasuanvno-nayxoeuii incmumym npasa
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca [llesuenxa
m. Kuis, Yrpaina

3anpoBa/UKEHHS BOEHHOTO CTaHy HA TepHUTOpii YKpaiHM BIUTHHYJIO
abCOIOTHO Ha BCi cepH KUTTS CydacHOI JTIOUHH, IOPHCIPYACHIIIS HE CTaja
BUHATKOM. BiliHa momana HOBHUX BHKIHKIB 1 JUISI Cy4aCHOTO KPUMIHAIBLHOTO
MpolLecy: YCKJIaTHEeHHs 30UpaHHs J0Ka3iB, 3OUIBLICHHS KUTBKOCTI KpHMi-
HaJIGHHX TPaBOIOPYILEHb, HEMOXKJIMBICTD IPOBE/ICHHS CYJIOBHX 3acilaHb yepe3
OTOJIOIIEHY TOBITPSHY TPUBOTY ab0 OOCTpLIM, 3arpo3a >KHUTTIO Ta 37I0pOB’I0
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YYaCHUKIB KPHUMIHAJIBHOTO MpoBa/pKeHHs. OcOOINBO aKTyaJIbHOIO MPOOIEMOI0
€ TPOBEIEHHS JIOCYJOBOTO pPO3CITiJyBaHHS B YMOBax BOEHHOTO CTaHy.
HemoxxmuBicTs  (Di3MYHOT TPHCYTHOCTI YYACHUKIB KPHUMIHATBHOTO TIPOBAI-
JKCHHSI B OTHOMY MICITi 3yMOBHIIa HEOOXITHICT 3aIPOBaPKCHHSI ICTAHIIIHHNX
hopM CIiUNX il

Bapro Haramatd, 1o JOCYIOBE PO3CIiIYBAaHHS NMOYMHAETHCS 3 BHECEHHST
BiZloMOCTel 10 €IUHOTO PEECTPY JOCYIOBHX PO3CIIAyBaHb, a 3aKIHUYETHCS
3aKpUTTSAM KPUMIHAJIBHOTO TIPOBa/DKEHHsT a00 3BEPHEHHSM IPOKYPOPOM
JI0 Cyay 3 KJOIOTaHHSAM IPO 3BUIBHEHHS O0COOM BiJi KPUMIHAIBHOI BiJIIOBIi-
JIaJbHOCTI, a00 3BEPHEHHSIM IPOKYPOPOM JIO CyAy 3 OOBHHYBAJHHHM aKTOM,
KJIONOTaHHSIM PO 3aCTOCYBaHHS MPHMYCOBHX 3aXOJiB MEIHYHOTO ab0 BHXOB-
HOro xapakTepy. Ha erami gocynoBoro posciigyBaHHS BilOYBa€ThCS BCTAHOB-
JIeHHS 0OCTaBHH KPHUMIHAJIBHOTO TIPABOTIOPYILEHHS, 30ip TOKa3iB, IPOBOIITHCS
cItigi (po3IIykoBi) Aii, 0co01 MOBLAOMIIIOTH PO ITiI03PY TOLIO.

JlucraHiiiiHe T0CY/I0BE PO3CIIiIyBaHHsI MMOJISITA€ Y MPOBEICHHI BiMOBIIHUX
MPOLIECYANbHUX i Y PEeXUMi BiICOKOH(EpEeHIi Mpy TpaHCIsLil 3 iHIIOro
npuMinieHHs. PimeHHs Tpo  3IiMCHEHHS JMCTaHMIHHOTO  JIOCYJOBOTO
PO3CITiyBaHHS IPUIMAETHCS CINITYMM, IPOKYPOPOM, @ Y BU3HAUCHHUX B 3aKOHI
BUTJKaX — CIITYAM CYAZCI0 3 BIIACHOI iHIIaTHBH ab0 3a KJIOMOTAHHIM
CTOPOHM KPUMIHAJIBHOTO MPOBA/KCHHS UM IHIIMX YJaCHUKIB KPUMIHAIBLHOTO
MPOBA/DKEHHS. 3BEPHYTH yBary BapTO TAaKOK Ha Te, MmO y OUIBIIOCTI
MDKHApPOIHO-TIPABOBHX aKTaX Iepea0dadacThCs caMa MOXKJIIMBICTE BHKOPHC-
TaHHs 3aC00iB 3B’S3Ky, ajie MPOBEICHHS MPOLECYAbHHX i 3 BUKOPUCTaHHIM
3aco0iB 3B’S3Ky Ta BHUKOPHCTAHHS LIMX Pe3yJbTaTiB B MPOIECi JO0Ka3yBaHHs
BH3HAYAETHCS BHYTPIIIHIM 3aKOHOIABCTBOM Jiepxkas [2, c. 13].

Bigmoigao mo dwacturu 1 crarti 232 KpuMiHATEHOTO TPOIECYaTbHOTO
KOIleKcy YKpaiHu, JOTHUT 0ciO, BITI3HAHHS OCIO UM pedel Mmij 9ac JOCYIOBOTO
po3ciimyBaHHS (IUCTaHIIHE JOCYIOBE PpO3CITIAYyBaHHA) MOXKYTh OyTH
MPOBE/ICHI y BHIAJIKaX: HEMOXKIMBOCTI 0OE3MOCepeaHBOl y4acTi MEBHUX OCiO
y IOCYZOBOMY MPOBA/UKEHHI 32 CTaHOM 370pOB’s ab0 3 iHIMHMX MOBAYKHUX
MPUYUH; HEOOXiMHOCTI 3a0e3meueHHs Oe3MmeKH 0ci0; MPOBEACHHS OIHTY
MAaJIONITHROrO a00 HEMOBHONITHROTO CBIJKA, MOTEPIIUIOro; HEOOXITHOCTI
BXKUTTSA TaKUX 3axOAiB JUIA 3a0€3NEYeHHs OINEPaTHBHOCTI JIOCYJOBOTO
PO3CITiTyBaHHsT; HASIBHOCTI HIIMX MiJICTaB, BUSHAYCHHUX CIIITYUM, TIPOKYPOPOM,
crmimanM cyanero gocratHiMu. Cepenl HAyKOBIB ICHYe IyMKa, IO TaKHA
BY3BbKHH TEpeliK CIT4MX Ta CyJOBUX [iid, II0 MOXYTb OyTH IpOBE/ICHI
B PSXUMI BiICOKOH(EpEHIIi, € HEBHUIIPABIAaHUM Ta TOTpeOye 3aKOHOIABYOTO
posmmpenHs. ToMmy neski 3 HUX MPOIMOHYIOTh 3aKPIUTH HEBUUEPITHUNA TIEPeTiK
CIimuux (pO3UIyKOBHX) Ta CYJOBHX [iH, IO MOXYTb OYTH TpOBEIEHI IHC-
TaHIIHHO, 16 apTyMEHTYEThCS MOCTIMHUM HEBIIMHHUM PO3BHTKOM HAYKOBO-
TEXHIYHOTO MPOTPecy, a TAKOXK Cy4aCHUMH pealisiMi BOEHHOTO dacy [ 1, c. 406].
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HasiBHicTh Takux 00CTaBHMH SIK OOCTpiNM, TOBITPSIHI TPUBOTH, BOEHHI il
TOIIIO 3yMOBIIIOE HEMOXKJIMBICTH O€3MOCEPETHBOI yUacTi 0cid Y J0CYIOBOMY
npoBapkeHHi. OYeBHAHO, MO0 B CYYaCHUX PEANisX YYaCHUKH KPHMIHAIEHOTO
NPOBA/DKEHHSI HE MOXKYTh IOBHOKO MIpOI pealli3yBaTH CBOI IMpOLECyabHi
mpaBa Ta 0OOB’SI3KH, sIKi O icHyBanm, sSKOM Ha TepuTopii YKpainum He Oyio
BOEHHMX Mifl. 3ampoBa/UKEHHS TaKOi KaTeropii SIK «IWCTAHIIIIHE IOCYIOBE
PO3CITiyBaHHSD HAJa€ yYaCHUKaM MOXJIMBICTH OpaTH y4acTh y KpUMiHAalb-
HOMY TIPOBAa/DKCHHI, OYyTH 3aJy4eHHMH 10 BITHOBJICHHS CIPaBEIIMBOCTI
Ta CHPHSHHI Yy MOKapaHHI BUHHUX 0ci0. SIkmo ocoba He Mae 00 €KTUBHOL
MOXKJIMBOCTI OyTH (DI3MYHO MPUCYTHBOIO IIiJl Yac 3IHCHEHHS MPOIECyaTbHUX
ITiif, BOHA Ma€ 3MOTY 3pOOUTH I Y PEXKUMI BiICOKOH(EPEHIIii TPX TPAHCILIIIL
3 iHmoro mpuMimmeHHs. Lle o3Hawae, 1m0 mpaBa Ta 0OOB’S3KH OCI0 B KpHMi-
HAJIbHOMY IPOBA/KEHHI JMIIAIOTHCS HE3MIHHUMU, €IMHE, IO 3MIHIOETBCS —
camMa peasti3aisi TAKHX IpaB Ta 000B’A3KiB.

HesBakatouu Ha Te, 0 AUCTAHIIMHE JOCYOBE PO3CIILyBaHHS € OKPEMOIO
KaTeropiro B KpUMiHAILHOMY ITPOBa/PKEHHI, BAPTO MaM’TaTH, 110 BCi /il MalOTh
BI/INIOBIZIaTH 3arajibHUM 3acajaM KpUMIHAIBHOTO CyAO4MHCTBA. Hampuxian,
JIONUT OCOOM y JMCTAHIIMHOMY JOCYZOBOMY IIPOB3/DKEHHI 3/IHCHIOETHCS
3TITHO 3 TPaBWIAMH, TepefdadeHuMH cTarTsamu 225-227 KpuMiHaibHOTO
MIPOLIECYITBHOTO KOJIEKCY YKpaiHH, BII3HAHHS OCI0 41 peveil y JUCTaHitHOMY
JIOCYZI0OBOMY TIPOBAKEHHI 3/IIHICHIOETHCS 3T1THO 3 MIPABIIIaMH, TTepe10adeHIMA
crattsimu 228 Ta 229 KpuMiHAIBHOTO TPOIECYaIbHOTO KOIEKCYy YKpaiHH.
Ie o3Hauae, MO caM MOPSIOK, MpaBa, 00O0B’SI3KM, TApaHTIl YUYACHHKIB MarOTh
BINIOBIATH 3arajbHUM TPaBHJIaM MPOBCICHHS JOCYIOBOIO PO3CIIiTyBaHHS,
1110 BCTAHOBJIEHI YHHHNUM 3aKOHO/IAaBCTBOM.

AKTyalbHAM TakKoXX € THUTaHHA IPO JOCTABJICHHS 3aTpUMaHoi 0coOH
J0 CIITYOTO CY[I, Cyy Y BU3HAYCHI 3aKOHOIABCTBOM CTPOKH, 3aULs OOpaHHS
3ano0ikHOTO 3axomy. [IpaBo ocobu Ha cBOOOIY Ta OCOOHMCTY HETOTOPKAHHICTH
rapanTyetbest KoHcTrTYyIiEr0 YKpaiHn Ta €BpONEHCHKOI0 KOHBEHITIEIO 3 MPaB
JIONMHN, TOMY WOTO TOPYIICHHS, SKe MOXKE BigOyBaTHCh, SKIIO 0co0a
3aTpUMaHa TIOHAJ BCTAHOBJICHMI 3aKOHOJABCTBOM CTPOK, ajie 3aroODLKHUIMA
3axijJl He 00paHO, MOYKE BBKATHCS MOPYIIEHHSM NpaB JIFOJUHH. BpaxoByroun
TOH (haKT, 110 B yMOBaX BOEHHOTO CTaHy NepeMillleHHsT ocib € HeOe3neyHnM abo
YCKJIA[HEHUM Yepe3 aKTUBHI OOHOBI [ii, 3arpo3u OOCTpLIIB, MOIIKOKEHY
THQPACTPYKTYpy, MOKJIMBICTh IWCTAHIIHHOI ydYacTi 3aTpUMaHOTO dYepes
BilICO3B’SI30K JO3BOJISIE YHHKHYTH MOPYIICHHS HPOLECYaTbHUX CTPOKiB. Taki
CHUTYyaIlii MOXXyTh BUHHMKATH TOIi, KOJH 0co0y OyIo 3aTprMaHO, HATPHKIAMI,
Ha TpUPOHTOBIH TepuTOpii, a HAMOMIKYMKA Ciigunii cyansd mepeOyBae
B IHIIOMY MicCTi. Y IIMX YMOBaX BUKOPUCTaHHS TEXHIYHHX 3aCO0IB BiZIe03B’SI3KY
CTa€ He JIMIIe JOUUIBHMM, a W €IMHO MOXIMBHM CHOCOOOM 3a0e3NednTH
PO3IIISL KJIOTIOTaHHS ITPO 3aIf001KHUHN 3aXi/l Y 3aKOHHUH CTPOK 0e3 MOpYIIeHHs
npaB 3aTpUMaHOro. Po3risi KIIOMOTaHHS TPo OOpaHHS CTOCOBHO 0COOW
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3aIT00DKHOTO 3aX0Jy 3IIMCHIOETHCS 13 3aCTOCYBaHHSM JIOCTYIHHX TEXHIYHUX
3ac00iB BiZIe03B’sI3Ky 3 METOIO 3a0e3IeyeHH s AUCTaHIIHOT yJacTi 3aTpUMaHol
ocobu. OnHaK JOCHTH JIMINAETHCS aKTYaIbHOK MNpoblieMa TOro, II0 YacTo
HasiBHI TEXHIYHI HECIIPAaBHOCTI CHCTEM BiICOKOH(EPEHI3B 3Ky, 0 YHEMOXK-
JIMBJIFO€ YYacCTh Y IIPOBEACHHI OKPEMIX MPOLIECYaTbHUX Mi.

MOXJIHMBICT TIPOBENICHHS AWCTAHIIIMHOTO JOCYJOBOTO PO3CIITyBaHHSA €
HEOOXIJJHOI0O B yMOBAaX BOEHHOIO CTaHy, a/pKE 3OBHIIIHI OOCTaBMHH 4YacTo
YHEMOXJIMBITIOIOTh (PI3MYHY MPHCYTHICTH 0CIi0, 3aydeHHs SIKUX € MOTPIOHUM
3aJU1s1 IPOBEICHHS TTPOLIECYaIbHUX JIiif, OJTHAK HABITh IPU 3aCTOCYBAaHHI TaKOTO
MeXaHi3My BapTO He BIICTYNaTd BiJ 3arajJbHUX 3acaj  3IiHCHEHHS
KPUMIHAJIGHOTO CYJOYHMHCTBA Ta CHPHATH JOTPUMAHHIO IIPaB yYaCHHKIB
KPUMIHAJIBHOTO INpoBa/pkeHHA. [lofanmplile HOPMAaTHBHE —YIOCKOHAJICHHS
IHCTUTYTY  JWCTaHIUMHOTO  JOCYIOBOTO  PO3CIIAyBaHHA  CIIPUSITHME
MIBUIIEHHIO €()eKTHBHOCTI KPHUMIHAIBHOTO IPOBA/DKEHHS Ta MOCHICHHIO
rapaHTiil 3aXKUCTY MPaB JIFOIHHH.
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MaiiHOBi IpaBa IHTEIEKTyalbHOI BJACHOCTI B CHCTEMI TOCIIOJAPCHKUX
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HaJIeKHOTO (DYHKIIOHYBaHHSI TOCTIOAAPCHKOI ISITBHOCTI BXKJIMBO, 00 B KpaiHi
iCHyBaJla Taka 3aKOHOJaBYa 0aza, 110 3abe3nedye e(eKTHBHE BHKOPHUCTAHHS
00’€KTIB IHTEIEKTYaJIbHOI BIACHOCTI, CTUMYJIFOE 1X BIIPOBaKEHHS B €KOHOMIKY
Ta PO3BHUTOK IHHOBALIIMHIX TEXHOJIOTIH, 3aXMIIA€ IHTEPeCH BHPOOHWKIB, TIpaBa
BUHAXIHUKIB, TOTIepe/kae HEeTOOPOCOBICHY KOHKYpEHIII0 y cdepi rocmona-
PIOBaHHSL

3aKoHO/IaBYa OCHOBA NPABOBOT'O PEXXUMY MaifHOBHX IIPaB IHTEIEKTYaIbHOI
BJIAaCHOCTI y c(epl TOCHOTAPIOBAHHS YTBOPIOE CKJIAAHY CTPYKTYpY, sKa
CKJIAJIAEThCSl 3 HOPM pI3HMX Tamy3ed mnpaBa. TaKy 3aKOHOIABYYy OCHOBY
CTAQHOBHUTH CYKYITHICTh HOPM HaI[lOHAJIbHOTO 3aKOHOJIaBCTBA Ta MIKHAPOIHOTO
3aKOHOJIABCTBA, L0 paTH(ikoBaHe BepxoBHow Panoro Ykpainu.

UuHHE BITYM3HSHE 3aKOHOAABCTBO, SIKUM BPETYJILOBYIOTHCS BITHOCHHH
y cbepi iHTeNeKTyaTbHOI BIACHOCTI, MPOMIIIO CKIATHUNA IUIIX, TOYHHAIOYH
3 MOMEHTY INPOTOJIOIIEHHS He3aJIeXHOCTI YKpaiHu. 3apa3 mporec HOpMOTBO-
PEHHSI 3HaXOIWUThCS B JIyXKe aKTHMBHIN (a3l pO3BHUTKY, IO OOYMOBIFOETHCS
JIMHaMIKOIO Ta PI3HOMaHITHICTIO Cy4YacHHX HAalpsIMKIB PO3BHUTKY TEXHIKH,
MEJMIMHY, HayKH, KyJbTYpH, a TaKoXX €BPOIHTErpaliifHUMH IIpOLecaMu.
A TOMy 3aKOHONABCTBO TIOCIHIIIAE, a TMOAEKYIM MIe Ha BHIEPEHKCHHS
BI/ITIOBITHHIX TIPOIIECIB.

DopMyBaHHS HAL[IOHAIBHOTO 3aKOHOIABCTBA OO NPaB iHTENEKTyalbHOT
BJIACHOCTI MOYKHA PO3IUTHTH HA JEKUIbKA €TalliB, KOJKeH 3 SIKUX Oyl Xapak-
TEPU3YETHCS IEBHUMH OCOOIMBOCTSIMH.

Iepmmii etam — 3 MOMEHTY IPOTOJIONICHHS YKpalHOI HE3aIeKHOCTI
i 10 2003 poky — 3apoJpPKEHHS 3arajibHUX 3acaji peryJIIOBaHHs BiJHOCHH iHTe-
JEKTyaIbHOI BiacHoCTI 0e3 KOHKpeTH3alil CIenudikd  TOCHoJapChKuX
BiZHOCHH. Ha mouarky 1poro eramy y kopucTyBaHHI OyB L{uBinbHHMI Komekc
VYPCP [1], me y po3aini 4 MiCTHIMCS TTONOXKEHHS PO aBTOPCHKE MPABO, IPABO
Ha BiIKPUTTS, IPaBO HA BUHAXIM, KOPUCHY MOJIEIb, IPOMHUCIIOBHI 3pa30K, 3HaK
JUIL TOBapiB 1 TIOCHYT, paIiOHANI3aTOPCBKY mpormo3uiiio. Hopmu Takoro
KOJZIeKCy He OynH JOCTaTHIMH 1 aJleKBaTHUMHM ISl PETYITIOBAaHHS BiIIOBIIHUX
BIJIHOCHH 1HTEJICKTYaJIbHOI BJTACHOCTI Ha PHHKOBHUX 3acajax, 0 TOrO K HaBiTh
TepMiH “IHTeNEeKTyajlbHa BJACHICTE” Yy HBOMY HE BXHBaBCA. B el wac
HOpMaTvBHA 0a3a BIJNOBITHOIO CHPSIMYBaHHS IIONOBHIOBAJACh 3a PaxyHOK
OKpEMHUX CrieliajlbHAX 3aKOHIB, 0arato 3 SIKMX € Hapa3li YUHHHUMH, X04a BOHH
i 3a3HaBamM uMcieHHWX 3MiH. Lle — crmemianpHI 3akoHW : 3akoH YKpaiHu
“TIIpo OXOpOHY NpaB Ha BHHAaXOAW i KOpHCHI Moneni» [2].3akoH VYkpaiHu
«[Ipo oxopoHy mpaB Ha TPOMHUCIOBI 3paskm» [3] , 3akon VYkpaiam «IIpo
OXOpOHY TIPaB Ha 3HAKH IS TOBapiB i mocmyr»[4].

Jpyruii eran (2004 pik — 2008 pik) — nepioa, KOIM B HAIiOHATEHOMY
3aKOHOJIABCTBI 3 SIBUIHCSI KOAM(IKOBaHI HOPMATHBHO-TIPABOBI aKTH, y SIKHX
MICTHIIHICSL 1 3arajbHi, 1 CHeI[iadbHI TpaBmWia, SKI OKPEeMO BN IHIIKX
BpaxoOByBaJIM 0OCOONMBOCTI cdepu rocropaproBaHHs. Y el uyac YKpaiHa
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me He Oyma cy0’€KTOM MDKHApOJHHMX TOProBelbHMX BigHOCHH. OjHaK,
NparHy4y BUXOAY Ha MDKHApOJHY apeHy, BCEpPEINHI KpaiHH 10Yanocs akTHBHE
HopMoTBOpeHHs. 3 sirumvcst L{uBinbHuit komexc Ykpairu [5] ta l'ocrogapcrskuit
kozxeke Ykpainu (mami — 'K Ykpainn)[6]. [puiinsarrs y 2003 poui LiuBineHOTO
Komekcy Ykpainm (mami — LK VYkpaiHm) cramo BaXIMBHM KPOKOM IS
CTaHOBIICHHS TIPABOBIMHOCHH y cdepi iHTeNeKTyaJbHOI BJIACHOCTI, aKe
Y HOMY 3’SIBUJTHCS YUCIIEHHI HOPMH IIOJ0 00 €KTIB IHTENIEKTYaIbHOI BIACHOCTI
Ta npaB Ha HuX. | Ha ceoromui LUK Ykpainu mictuth HaiinoBHile 3i0paHHs
HOPM, SIKi y3araJlbHEHO BU3HA4alOTh OPSIIOK Ta CIOCIO peryIItoBaHHS BiTHOCHH
iHTeNeKTyanbHoi BiacHocTi. Kozieke, Ha OCHOBI 3aralbHUX TPHHIMITB IpaBa
1 TIPUHLMIIB [MBUIBHOTO IpaBa, BU3HAYa€ IpaBWiia LIOJO IIpaBa iHTEIEKTY-
aITFHOT BIIACHOCTI (KHUTA 4).

CrenianbHIM aKTOM 3 TOYKU 30py BCTAHOBJICHHS JO3BLTRHHX, PETYISATOP-
HUX, CTUMYJTIOIOUHX, 3aCTEPEXITMBHX MPABUIT y TOCTIOAAPCHKIiN cepi TpuBamii
yac OyB ['ocnomapcekuii Komexc Ykpainu, sikuii 09 ciunst 2025 poky OyB
ckacoBaHMit BepxoBHOIO pamor0 VYKpaiHM LUIIXOM MPUIHATTS 3aKoHY
Ne 4196-IX «IIpo 0coOmMBOCTI peryJroBaHHS IisUIBHOCTI FOPUAMYHUX OCIO
OKpEMHUX OpraHizaliifHo-TIpaBoBuX (HopM y mepexifHuii mepion Ta 00’€JHaHb
topuamaanx ocio» [7]. Xoua B 'K Vkpaiam Oymo oOManb peryasTHBHHX
MOJIOXKEHb IIIOA0 BIHOCHH IHTENIEKTYaJdbHOI BJIAacCHOCTi, MaWHOBMX IIpaB
IHTENIeKTyanbHOI BJAaCHOCTI, y TnaBi 16 «BuKOpHCTaHHS y TOCIOIAPCHKIN
JSUTBHOCTI TIPaB IHTENEKTyalbHOI BIACHOCTD) PETIIAMEHTYBAJIHCS BiIHOCHHH
moM0 O00’€KTIB TMPOMHMCIOBOI BJIACHOCTI, 3aco0iB IHAMBImyamizamii; OyJ0
nepe10aueHo OCOOIMBOCTI 3IHCHEHHsT MaiHOBHX MpaB, 30KpeMa WIILIOCS Tpo
MPaBOMOYHOCTI I0JI0 BUKOPHCTAHHsI 00 €KTIB IHTENEKTYaJIbHOI BIIACHOCTI, 1X
Nepe/laHHs IO CTaTyTHOro Kamitary. Takum umHOM, 3 1 ciuns 2004 poky 1o
2025 poKy y HAaIliOHATBHOMY 3aKOHOIABCTBI MApalelbHO ICHYBaJO IBa
koaudixoBannx akty — LIK Ykpairnn ta 'K Ykpainu, nonokeHHs SIKHX MICTHIIA
HOPMH IIONO0 00’ €KTIB IHTEIEKTYaTIbHOI BIACHOCTI. 3 OIIIsAy Ha HEMOBHOTY Ta
HE3aBEpIICHICTh IIPABOBOIO PEryJIIOBAHHS BIANOBINHOI cdepu BiAHOCHH
B HOpPMax BKa3aHWX aKTiB TPHBAIMK Yac iCHyBaja MpoOjemMa po3MeXyBaHHs
TIOJIOKEHb KOJIEKCIB MK COOOIO Ta MK ICHYIOUMMH CIICIiaJIbHUMH 3aKOHAMH.
CkacyBanns 'K VkpaiHu mo mpoOseMy 4YacTKOBO BHPILIMIO, OJHAK HE
MOCTIPHSIIIO TIOKPAIEHHIO 3aKOHOJaBUOI 0a3W, aJpKe I'PYHTOBHOI MoJepHizalii
K VYkpaiam Ta y3ro[pkeHHS WOTO 31 CHeIlialbHHMH 3aKOHaMH, Ha (oHi
ckacyBanHs [ K Ykpainu, He BinOyocs.

Tperiit etarm po3BUTKY 3aKOHOAABUOI 0a31 PO3IIOYABCS 13 BCTYIIOM YKpaiHu
no CeitoBoi opranizamii Toprisii (mami — COT). Take pimerast Oyio yxBaieHO
I'enepamsHoro Pamoro COT 5 motoro 2008 poky, a 10 xBitHs 2008 poky
BepxoBna Pama VYkpainu parudikyBana [IpoTokon mpo BCTym, Lo cTajo
OCTaTOYHMM KPOKOM JI0 TOBHONPABHOTO WIEHCTBA. SIK 3a3Ha4eHO Ha caifTi
MiHicTepcTBa CKOHOMIKH, TOBKUDISA Ta CUTBCHKOTO TOCIIONAPCTRA, ... HAOYTTS
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yieHctBa B COT cTano BaIMBIM YMHHUKOM ITOJIANBIIOL iHTErpallii YKpaiHu
JI0 CBITOBOi E€KOHOMIKH Ta 3a0C3MCUCHHsS HEIUCKPUMIHAIHHOTO Ta IepeN-
0adyBaHOTO PEXMMY JUIS YKPaiHCBKUX TOBApiB 1 MOCIYT HA PUHKAX UIICHIB
COT» [8]. Bxe 3i crumBom 5 pokiB micns Beryny Ykpainn 1o COT, BoHa,
sk 3a3Haumino BumaHHs «Pamio CBoOoma», «... OTpHMaia TepeBard II0fI0
OJIepKaHHS PEXUMY HaHOUTBIIIOr0 CHPHAHHSA B TOPTOBEIFHOMY MPOCTOPI BCiX
kpain-uneHiB COT, To0To ofHOYACHE TIOKPAILEHHS YMOB TOPTiBIII 13 OUTBIIT HiXK
150 kpaiHamu; 3MEHINEHHS TapupHUX 1 HeTapuPHHX OOMENKEHb JOCTYITY
YKpaiHCBKHX TOBapiB Ha ToBapHi puHKM KpaiH-uieHiB COT; orpumanHs
MOXKJIMBOCTI 3aXHCTY IHTEPECiB YKpaiHCBKMX BHPOOHHKIB, 3TiTHO 3 IPOLETY-
POIO PO3ITIAAY TOProBeNbHMX cropiB CBiTOBOi opraizarii TOpriBmi; HaOyTTS
O(DIIIfHOTO CTAaTyCy IIEPETOBOPHOTO TMPOIECY 31 CTBOPCHHS 30HU BLUIHHOI
Toprieii 3 €C; ckacyBaHHS KBOT Ha KCIIOPT YKPATHCHKOI MPOIYKILi MeTayprii
1o €C; T0oCTyn 10 JSMEeBINX KOMIUICKTYBAIBHIX, YCTATKYBAHHS 1 CHPOBHHI,
3a0e3eueHHs] HeJUCKPUMIHALIIIHOTO TPaH3UTY TOBapiB Ta mociyr»|[9].

Buxin Ykpainu Ha MDKHApOJHHMH PHUHOK 3yMOBHB HEOOXIJIHICTH TapMOHI-
3a11ii HOpMaTHUBHOI 0a3H, KOO BPETYJILOBAHO CIIBIIPAIIO BITYM3HSIHUX BUPOO-
HUKIB 3 MANPHEMIPIMY 1HIINX AepkaB. Tak, Oyin NMpUHHATI 3MIHK B 3aKOHaX,
II0 CTOCYIOTBCS 3aXHCTy aBTOPCBKHX TIpaB, MATEHTIB, TOPTOBHX MapoK
Ta iHMMX OO'€KTIB IHTENEKTYaJbHOI BJIACHOCTI, 3 METOI MPHUBEACHHS iX
y BignoBigaicts BuMoram COT. BaximBuM MIKHAPOTHMM aKTOM B paMKax
COT e yroga TPIIIC — Yrona npo ToproBenbHi aCHEKTH IPaB iHTEIEKTYaIbHOI
BiacHocTi (anri. Agreement on Trade-Related Aspects of Intellectual Property
Rights) [10].

VYroga TPIIIC BusHayae 3000B’s3aHHS KOXKHOI nepkapu-wieHa COT
CTOCOBHO MIHIMaJIGHOTO PIBHS OXOPOHM TMpaB IHTENEKTYaJIbHOI BIIACHOCTI,
HacaMmIiepe]l, aBTOPCHKOTO IpaBa Ta CYMDKHHMX IIpaB, TOBapHMX 3HAKIB,
reorpaiyHUX TIO3HAYEHb, IIPOMHUCIOBHX 3pa3KiB, IIaTEHTIB, Tomorpadii
IHTerpaJbHAX MIKPOCXeM Ta 3aXHCTy KoH(ineHmiitHoi iHpopmartii. [TomoxeHHs
yromu TPIIIC BumaraioTh Bim KpaiH AOTpUMAaHHS MPUHIMMITY HAIlliOHATEHOTO
pOKUMY Ta pPEXKHMY HaAWOUTHIIOrO CHpusiHHA. [IpMHIMIT HAallOHAJBHOTO
pexuMy riependavae, 1o KpaiHa Hamae rpoMaasHaM iHmmx kpain-wienis COT
PeKUM HE MEHII CHPHSTIMBHI, HDK TOH, SIKMM BOHAa Hajae CBOIM BIIACHUM
rpoMajgsgHaM. PeXuM HaHOUTBIIOrO CHOpPUSHHS O3HAYae, 10 HAWOLIBII
CTIPUSITIINBI YMOBH TOPTiBJI, SIKHNMH KOPUCTYIOThCS TPOMAISHH IEPKaBH 49U
iHo3emli (Oyap — sIKOi NeprkaBW), MAarOTh OyTH HAaJaHi yciM TpoMajsHaM
nepkag-wieHiB COT [11].

UeTBepTHii — CyJacCHUI — €Tall HAaIllOHAIFHOTO HOPMOTBOPEHHSI PO3MOYaBCS
y 3B’5I3KY 31 cKacyBaHH:IM [ ocrioiapchKoro Kojiekcy YKpainu. 3 1Iboro IpHBoy
mupekropka YKPHOIBI O. Opimrok 3a3Haumna: «lle cyTTeBHil Ta CHMBOJIIYHUIA
KpOK JUIsl BCi€i HayKOBOi CIUIBHOTH 1 NMOAANIBIIOTO PO3BUTKY IPaBOTBOPUOL
nmismieHOCTI  Ykpainm», a H.C KysnemoBa migkpecimia, Mo «...Ie IykKe
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BOKIIMBE pIlIeHHS, 0€3 SKOro MOAAIBLINK KOHIENTYaJbHUH pyX II0J0
oHoBneHHs: lluBinbHOrO Konmekcy VYkpaiHu OyB HeMoxumBHM. Lle Kpok,
JI0 sSIKOTO MM o pokamm» [12,¢.157]. TlozutuBHy orminKy ckacyBaHHIO ['K
Ykpainu Takoxx BUCIoBUB b. 3BapyH, BKa3aBIIH MPO «HEOOXIAHICT CKaCyBaHHS
I'K mms yHidikamii Ta rapMoHi3alii yKpaiHCEKOTO HMPaBOBOTO CEpPEIOBHIIAY,
amke «mga pedopma He JWIIe BHUpINIye HaraidbHi TpoOIEeMH  KOJMi3iH,
aje ¥ CTBOPIOE OCHOBY JUIsl TIOJAJIBIIOrO BJIOCKOHAJICHHS 3aKOHOJIABCTBA,
IO BIAMOBiIAaE moTpedaM CydacHOI EKOHOMIKM Ta iHTerpauii YkKpaiHu
JIO €BPOIEHCHKOrO MPaBOBOTO IpocTopy» [13].

INopyd 3 Takoro MO3MILEIO iCHY€E # IHINA, 3TiJHO SKOI CTBEPIKYETHCS PO
HEraTuBHI Hachmigku ckacyBaHHA 'K VYkpaiHnm, xoua mopsa 3 UM TakKoX
BU3HAIOTHCSl YHCIICHHI HeJonikn Koziekcy. Tak, I'. OceTwMHCBka BBaXkae, IO
«BIOCKOHAICHHS YWHHOTO 3aKOHOJABCTBA Mae (POPMYBATHCh IIIIXOM
BHeceHH:M 3MiH 110 'K Ykpainu, a cTBOpeHHS Cy9acHO1, aieKBaTHOI 10 peatiid
KUTTSI 1 HAIOBHEHOT HOpMamu TpsiMoi i oHoBiieHol Bepcil ['K Ykpainu moxe
crati ExoHOMIuHHMI KOzieKe YKpainm» [14].

BobauaeTbcs, 10 €JHOCTI JyMOK 100 JomuibHOCTI icHyBaHHs 'K Ykpainn
SK CHEIJIbHOTO KOAM(]IKOBAHOTO aKTy, HOPMH SIKOTO 3aCTOCOBYBAIIHCS JIO
TOCIIO/IapCHKHX BiTHOCHH, HeMae. HeckaqHo 3p0o3yMiTH MO3HIIIO 30KpeMa THX
MPaBHUKIB, M0 JAOTHYHI 10 cepH IHTEIEeKTYaabHOI BIACHOCTI, SIKi BHCJIOB-
JFOIOTh TATPUMKY y ckacyBaHHI 'K Vkpainu, amke y Iiif 9acTWHI KOIEKC
He 3a0e3redyBaB Ha HAIKHOMY PiBHI OCOONMBOCTEH PEryIIOBaHHS TaKHX
BIIHOCHH, MAlOYM YHCJCHHI IMPOTATHHHA Ta HEY3TOPKCHOCTI 3 IHIIMMHU
3aKOHOJABYMMHU akTaMu. [Ipore, nocTaTHIX OOIPYHTYBaHb BBa)KaTH BHIIPAB-
JAHUM TaKUH paTuKaTbHUN MiIXiJ BUPIMICHHS NPOOTIEMH, SK CKACYBaHHS
KOJIEKCY, HEe HaBOIUTHCS. SIK 1 HEMa€e MifCTaB BBAKATH HE3AIHCHEHHUM IILIX
OIIEpPaTHBHOTO Ta CHCTEMHOTO OHOBJIEHHs nosiokeHsb ['K Ykpainn. Ha ceorommi
I'K Vkpainu Bke CKacOBaHHUI, TOXK Yy TONATBIIOMY TOCIOAAPCHKI BiTHOCHHA
OymyTts TpaHchopMyBaTHCs. | el nUIIX mo crpaBXHBOMY OyIe iICTOPHYHHM,
amxe TpuBaie icHyBaHHA ['K YkpaiHM SK OCHOBOIIOJIOXKHOTO 3aKOHY Y IH
rayy3i, sSKUii JOTIOBHIOBABCS CIELiaIbHUMU 3aKOHAMH, c(OPMYBAJIO yCTaJeH]
MOPSIZIOK  AiSUTBHOCTI Ta B3a€MOJIii T'OCHOJIAPHUKIB, MPOLEAYpPY PEryIOBaHHS
BiIHOCHH, TIPaKTHKYy BHPIIICHHS CYJOBUX CIOpiB. Y MailOyTHHOMY Bci I Ta
iHIOIl nporiecu Oy IyTh 0OyMOBIIEHI Ta opieHTOBaHI Ha ronoxeHHs LIK Ykpainu
Ta OKpeMi BY3bKOCIICIIIali30BaHi 3aKOHW, SKi B iCHYIOUIM pelaKiii He TOTOBi
JIO TAKOTO BUKJIVKY.

OTxe, 3aKOHO/IaBYa OCHOBA TPABOBOTO PEKMMY MANHOBHX IIPaB iHTENEK-
TyalbHOI BJACHOCTI B c(epi rocrmomaproBaHHS, SK YaCTWHA HALllOHAIEHOTO
3aKOHOJABCTBA, Tovyaja CBi PO3BUTOK 3 MOMEHTY IIPOTOJIOIIEHHS
HE3aJIOKHOCTI KpaiHM 1 Ha ChOTO/IHI TpHBa€. Y MpoIeci HOPMOTBOPEHHS MOXKHA
BUJIIUTH YOTUPH €TAIN HOTO PO3BHUTKY:
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- TIepuInii eTan — Bif MPOTOJIONIEHHS He3aIeKHOCTI YKpainn y 1991 poui
110 2003 poxy — mMomenTy npuiiHaTTa LK Ykpainu ta 'K Ykpainuy;

- npyruid eran — nepion mii LIK Vkpainm ta 'K Vkpainm, mo Bcrymy
VYxpainu B COT — 2003 -2008 poxkw;

- Tperii eram — 3 MoMeHTy Bcrymy Ykpaimm B COT y 2008 pomi
1o ckacyBanHsa ['K Yipaian y 2025 pori;

- UEeTBEpPTHH eTal, HOBITHIM, sKui po3mo4aBcs y 2025 powi i OyB
o3HaMeHOBaHuH BTpaToro unHHOCTI ['K Ykpainu.

Omxe, mpobiemMaTrKa 3aKOHOJABYOTO PETYJIOBAaHHS B YKpaiHi CHUTBHHX
MalHOBHUX TpaB IHTENEKTYyaJIbHOI BJIACHOCTI € OJHIEI0 3 HaliMEHII BPETYJIbO-
BaHUX. | Ti HEUMCIIEHHI HOPMH, IIO CTOCYIOThCS CIIUIBHHX IIpaB, HE CHCTEMa-
TH30BaHi: JacTuHa ix Mictuthes y LIK Vkpainm, yactuna — y cremianbHUX
3akoHaX. CTPYKTYpOBaHICTh BiIIIOBIAHIX HOPM BiZICyTHS; IPIOPUTETHICTD HOPM
YITKO HE OKpPECJEHa; MPOTAIMHM € 3HAYHMMH, IO € IMPHYMHOI0 IPaBOBOL
HEBU3HAYEHOCTI.

BupinieHHst npoOieMu ToJIsirac y BIOCKOHAJICHHI ITPABOBOTO PEryITIOBAHHS
CITPHUX MaliHOBHX IPaB iHTEIEKTYaIBHOI BJIACHOCTI Y CIIOCi0 HOPMOTBOPYOTO
noonparroBanHs [IK Ykpainu ta crenianbhux 3akoHiB. Tak, y LUK Ykpainu
MOTPIOHO 3aMpOBAIWUTH 3aralbHi YHIBEpCATbHI ITOJOKCHHS IMOAO CILTBHHX
MalHOBHUX IPaB IHTEIEKTYaJIbHOI BJIACHOCTI, 30KpeMa, I0/I0 OCOOJIMBOCTEH 1X
HaOyTTs, 3MifiCHEHHs, 3aXHCTy. Taki HOPMH IIOBHHHI CIyTyBaTd OCHOBOIO,
Ha AKifl popMyeThCsl Ta 3AIHCHIOETHCS CITUTBHE BOJOIIHHS MIpaBaMu. Y CIeIi-
albHUX 3aKkoHax (Hampukiad, 3akoHu YkpaiHu "IIpo aBTOpchke TpaBo
i cymibkHi mpasa", "IIpo oXOopoHy mHpaB Ha BHHAaXOQW 1 KOpHCHI Mogxemi",
"I1po 0XOpoHyY IpaB Ha 3HAKH JUISl TOBApiB 1 MOCITYT") TAKOXK JIOLIJIEHO BBECTH
JIONIATKOBI HOPMHM ILOAO CIUIBHUX MalHOBHX IIpaB, OJHAK 3 ypaxyBaHHIM
BiZIMIHHOCTEHl Ta OcoONIMBOCTEH O0O0'€KTIB iHTENEKTyalbHOI BIacHOCTI. Taki
OHOBJICHI 3aKOHM TOBHMHHI craté gomoBHeHHsM LK Vkpainm, 3 meramizarieto
IIO/I0 KOHKPETHHX OO'€KTIB IHTENEKTyalbHOI BIACHOCTI, CIIOCOOIB iX BHKO-
PHCTaHHS, B3a€EMOIIi CITIBBOJIOALIBILB, iX iHTEpECIB, MpaB, 000B'I3KIB.

Peanizanist mocraBneHux 3aBiaHb 3a0e3MeYnTh e(EKTHBHUM Ta 3p03yMUTHIA
MEXaHi3M JUIsl PEryJIOBaHHsS CIIUIBHUX MAaHHOBHX TMpaB IHTEIEKTYaJIbHOI
BJIACHOCTI, III0 CTHMYJTIOBATUME CIIiBIPAIFO TBOPIIB, BHHAXITHHKIB, IMiAPHU-
€MIB, Ta CIPUSATHME IOKPAIICHHIO KOMEpIIHHOI AisuibHOCTI Ha 0a3i iHTe-
JIEKTYaIbHNAX TEXHOJIOTIH.
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INOBHOBAKEHHSA 'POMAJACBKHX OB’€/ITHAHb
¥V 3AIIOBITAHHI TA TPOTUJIIT KOPYIIIII B OPTAHAX
JEPKABHOT'O TA MICHHEBOI'O CAMOBPAYBAHHS

HMummnon JI. A.
cmyoenmKa mazicmpamypu,
Jninposcwvruii nayionanonutl ynisepcumem imeni Onecs onuapa
M. [ninpo, Ykpaina

I'pomanceki opraHizarii BigirparoTh KITIOYOBY POJb Y MPOTHALI KOPYTILil
B YKpaiHi, 3iHCHIOIOYM MOHITOPUHT IisUTEHOCTI BJAJH, IMiABUIIYIOYH IIPO30-
picTh, TPOBOISYM aABOKAIUWHY iSUIGHICT, PEaTi3yIOYH OCBITHI iHII[IaTHBH,
3aJTy4ar0ul TPOMAICHKICTh, CHIBIPAIOIOYN 3 MDKHAPOTHUMH OpTaHi3aIlisiMH
Ta IHILIFOFOYH CYIOBI ITPOLICCH.

Kopymiiisi € ofHi€0 3 HAWTOCTPINIMX MPOOIEM CyJacCHOTO YKPaiHCHKOTO
CYCIIIbCTBA, SIKa TalbMy€ EKOHOMIYHHMH pPO3BUTOK, IIIPHBAE JIOBIpY [0
JIEp)KaBHUX IHCTUTYIIH Ta TWOTIPIIyE SIKICTH XUTTS TPOMAASH. Y LHOMY
KOHTEKCTI POIIb TPOMAJCHKMX OpTaHi3amiii SK HE3aIe)KHUX CyO €KTIiB, sIKi
KOHTPOJTFOIOTH ITISUTBHICTD BJIaJM Ta 3aXUILNAIOTh IHTEPECH CYCILIBCTBA, CTAE
0COOJIMBO BaXKIIMBOIO.

[ono miaTBEepKEHHS aKTyaTbHOCTI HABEAEMO HACTYIIHI YMHHUKH, a CaMe:

- CHCTEMHHMH XapakTep KOpYMIil: KOpYIIis TNpOHUKac y BCi chepu
CYCITUTBHOT'O JKHTTSI, BUMAraroyl KOMILUIEKCHOTO MiJIXO.TY JI0 il OJIOJNaHHS;

- HEJOCTATHICTh JEep)KaBHUX MeEXaHI3MIB: JIEpXKaBHI OpraHd 4acTo He
CIIPOMOXKHI e()eKTUBHO OOPOTHCS 3 KOPYILIEIO Yepe3 HEIOCTaTHICTh PecypeiB,
TIOJNITHYHY BOJIIO 200 KOPYMITOBaHICTh CAMHUX OPTaHiB;

- BHCOKWH piBeHb HEAOBIPH TPOMAJIH: OUIBINICTH YKpAiHIIB HE JOBIpS-
10T IepKaBHAM OpraHaM, 10 3HIDKYE ePEeKTHBHICT Jep KaBHOI TOJIITHKH,

- MDKHapoAHi 3000B’s3aHHS: YKpaiHa B3sla Ha cebe MDKHApOIHI
3000B’s13aHHSI 1010 OOPOTHOM 3 KOPYIIIIE0, BHKOHAHHS SIKHX BHMarae
AKTUBHOI y4acTi TPOMaJSIHCHKOTO CYCHIBCTBA.

Mera nOCHiDKEHHS MOJIsira€ B aHali3i pojli TPOMAaIChKHMX OpraHi3aiin
y IpoTuii Kopynuii B YKpaiHi Ta BUSBICHHI IXHIX CHIIBHUX CTODIH.
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OTxe, 10 TOBHOB)XEHb TPOMAJICEKHMX 00’ €/THAHb MOYKHA BIJTHECTH:

1.  Momnitopunr nisuibHocTi Baagm. I'pomanceki opranizamii (I'O)
MOXYTb 3[IHICHIOBATH HATJISI] 32 AISUTHHICTIO OPTaHIB JEP>KaBHOTO Ta MiCIICBOTO
CaMOBpSITyBaHHS, 30uparoun iH(OpMAIil0 TPO BHUMAAKKA KOPYIIIi Ta
MPUBEPTAIOYM yBary CYyCIJIbCTBA JIO MPABOINOPYIIEHb. Tak, HaNpUKIam,
BimmoBimHO 10 . 2, 3, 4 w.l ct.2l 3Y «lIpo rpomamceki 00’ €qHAHH:
«...2) 3BepTATHCS Y MOPSIKY, BU3HAYCHOMY 3aKOHOM, JI0 OpPTaHiB JEepKaBHOI
BJIAJIM, OpraHiB Biaau ABTOHOMHOI PecryOmiku Kpum, opraniB wicueBoro
CaMOBpSITyBaHHS, iX TIOCAJIOBHX 1 CIy)KOOBHX 0ci0 3 TPOMNO3ULIsAMU
(3ayBaKeHHSIMHM), 3asiBaMH (KJIONOTAHHSIMH), CKapramu; 3) OJep)KyBaTu
y TOPSAKY, BU3HAYCHOMY 3aKOHOM, IMyONiYHYy iH(OPMAIIi0, M0 3HAXOIUTHCS
Y BOJIOAiHHI CYyO'€KTiB BIAHHUX ITOBHOBA)KCHB, IHIMNX PO3MOPSIHHKIB ITyO-
nignoi iH(opmartii; 4) OpaTu ydacTs y HOPSAKY, BU3HAYEHOMY 3aKOHOIABCTBOM,
Yy pO3poOJIeHHI MPOEKTIB HOPMATHBHO-TIPABOBHX AaKTiB, IO BHAAIOTHCA
OpraHamH JIep)KaBHOI BIIaJi1, Opranamu Biaau ABroHoMHoi PecriyOmiku Kpum,
OpraHamMH MICLIEBOTO CaMOBpPSIyBaHHS 1 CTOCYIOTbCS cQepu AisUTbHOCTI
TPOMaJICBKOTO 00'€IHAHHS Ta BAXKIMBHX NMHUTAaHb JEP)KABHOTO 1 CYCIIJIBHOTO
KUTTA. .. » [1].

2. HipBmmennsi mnpo3opocti. ['pomanceki 00’€qHAHHS CHPHSIOTH
MIJBUILEHHIO TPO30POCTi JIEP)KaBHUX 3aKyIiBeib, (DIHAHCYBAHHS IIPOEKTIB
Ta HIAX BXIMBUX TPOIIECIB Yepe3 MOHITOPHHT i ONPIITIOAHSHHS iH(OpMAITii
Ut TpoMazacekocTi. Takoxk, 3rigao 1. 4 4. 2 cr. 21 3Y «Ipo rpoManchki
0o0’emHaHHD): «...OpaTW ydacTh y 3IOIMCHEHHI [ep)KaBHOI peryJsTOpHOI
MONITHKKA BiAmoBimHO 1o 3akoHy VYkpaimm «[Ipo 3acagm aepikaBHOI
PEryJISTOPHOT MONITHKH Y chepi FOCHONapChKOT AisUTBHOCTI.

3.  AnBokamiiiHa JistIbHiCTB. ['poMajichki 00’€THaHHS aKTHBHO BIUIH-
BalOTh Ha 3MiHM B aHTUKOPYMIIHHOMY 3aKOHOABCTBI, IPOCYBAIOYH TTOJTITHKH,
SIKi CTIIPUSIOTH MiJA3BITHOCTI Ta 60poThOi 3 Kopymiiero. TyT MOXHa IIie cKa3aTu
mpo Te, mo BigmoBimHO a0 4.2 cr.14 3V «lIpo 3amobiraHHs KOPYIIii»:
«...I'pomaznceknii KOHTPOJIB 3a AisUTbHICTIO HarjioHaIbHOTO areHTCTBa 3 MMTaHb
3anobiranas kopymiii (HA3K) 3abesneuyersest gepes I'pomanceky paxy mpu
HamionaneHoMy areHTCTBi, sika CkimamaeTsest 3 15 oci6 Ta Qopmyerses
BI/INIOBIZIHO JI0 PE3YJIBTATIB BiJKPUTOTO Ta IPO30POTo KOHKYPCy» [2].

4. OcsitHi inimiaTuBu. Opranizauii NMpoBOJATH TPEHIHTH, CEMiHApH,
MPOCBITHHUILIBKI KaMIaHii JUisl MiJABHIIEHHS 0013HAHOCTI HACEJIEHHS Ta Jep)KaB-

5.  3amydeHHsi rpoMaacbKocTi. ['pomancbki 00’€IHaHHS CTBOPIOIOTH
aTopMH TS yYacTi TPOMAJISTH Y BHSIBIICHHI Ta TIOBIIOMJICHHI TIPO BUITAIKA
KOpYIIii, [0 CHpUsie MIHPIIOMY 3aly4eHHIO CYCIUIBCTBA 1O OOpOTHOH
3 kopynuieto. Tak, Hampukiax, y m. 17 4.1 cr. 11 3V «lIpo 3amobGiraHHs
KOpYIHIii» A0 MMOBHOBaKeHb HalliloHaMbHOTO areHTCTBa 3 MUTAHB 3aM00IraHHS
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xopymuii (HA3K) Hanexats: «...3aIydeHHs TPOMAACHKOCTI 10 (OpMyBaHHS,
peatizallii Ta MOHITOPUHTY aHTUKOPYIIIHHOT HOMITHKY. . .» [2].

6. CniBpoGiTHHITBO 3 MiXKHapoAHUMH opraHizamismu. Lle no3Bomste
BIPOBAKYBaTH MDKHAPOJHUK JIOCBIJ] aHTHUKOPYIIUKWHOI JisUIbHOCTI Ta
3abe3reduye THCK Ha JepKaBHI CTPYKTYPH JI1 JOTPHMAHHS aHTHUKOPYILIHHHIX
CTaHIIaPTiB.

7. Cynosi inimiaTuBu. ['pomanceki 00’€HAHHS MOXXYTh BHCTYIIATH
iHimiaToOpaM# 3BEpHEHb [0 CyAay ab0 HaJaBaTH OPUAWYHY MiITPUMKY
y chopaBax, THOB’s3aHMX 3 KOPYNIIMHMMHM NPaBONOPYIIEHHSMH, IO CIPHSE
NPHUTSTHEHHIO JI0 BIATIOBIAIBHOCTI BUHHHX OCIO.

Taki 3axomy MiIBHINYIOTH €(EKTUBHICTH T'POMAJICHKOrO KOHTPOJIIO,
CIIPUSIIOTh TIPO30POCTi JEPKaBHUX IPOIECIB 1 J0MOMAraroTh 3HU3UTH PIBEHB
Kopymii B YKpaiHi.

I'pomazceki opraHizamii € He3aMiHHAM TApTHEPOM JEpyKaBH y OOpOTHOi
3 KOPYTILIEIO.

JlispHICT TPOMAACHKUX OpTraHi3aliil CHpuse MiIBHUIIEHHIO IIPO30POCTi
Ta MII3BITHOCTI ICP>KABHUX OPTaHiB.

3ay4eHHs TPOMaICBKOCTI 10 OOPOTHOM 3 KOPYIILIEIO € OHUM 3 Haieek-
TUBHIIINX CIIOCOOIB MOJOJIAHHS ITi€T IPOOIICMHU.

[poBeneHuii aHami3 YMHHOTO HAIIOHATBHOIO 3aKOHOJABCTBA JIO3BOJISIE
KOHCTaTYBAaTH, [0 TPOMAJICEKI 00’ €THAHHS BiNITPaOTh OHY 3 BKIIMBUX POJICH
y dopMyBaHHi Ta peanizaiii aHTMKOPYMIIHHOI MOMiTMKM B Ykpaini. Ixmi
TTOBHOBKECHHS, 3aKPIIUIEHI y YMHHOMY 3aKOHOAABCTBI, OXOILTIOIOTh IITHPOKHH
CHEKTP HaIpsMiB — Bil MOHITOPHHTY [IisUTHHOCTI OPTaHiB BIIAH Ta I IBUIICHHS
MPO30POCTi JAEPXKABHHUX IPOLECIB 10 aIBOKAIIHOI Ta OCBITHBOI MISUTBHOCTI,
3aydeHHs] TPOMaJICHKOCTI, MDKHApOJHOTO CITIBPOOITHHIITBA Ta iHII[IFOBaHHS
cynoBux mpoueciB. CaMe 3aBASKH aKTUBHOCTI T'POMaJSTHCHKOTO CYCIIBCTBA
3a0e3neyyeTbest  e(eKTHBHICTH TPOMaJICHKOTO KOHTPOMIO #  (hOpMyeThCs
MAIPYHTS TS MIBUICHHS TOBIPH JI0 TisTTGHOCTI OPTaHiB ITyOJIiTHOT BIIAIH.
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B3AEMO/IIA JEPKITPUKOPJIOHCJTYKBM 3 IHIIUMHU
MMPABOXOPOHHUMHU OPI'AHAMM OO MPOTHUIIT
HE3AKOHHOMY IEPEITPABJIEHHIO OCIB
YEPE3 JIEPKABHUIM KOPJIOH YKPATHU

Honuniok H. B.

Komanoup 6iooinenns 341 naguanvroi epynu
Gaxynomemy npagooxopoHHoi disibHOCMI,
Hayionanvua axademis Jepacasroi npuxopoonnoi cuyscou Yrpainu
imeni Boeoana Xmenvnuyvrkoco
M. Xmenvuuyvkuu, Yxpaina

Hikosaenxo T. B.
O00KMOP IOPUOUYHUX HAYK, NPOGhecop, NOIKOBHUK 10CMUYiT,
npogecop kaghedpu meopii npasa
ma KpUMIHATbHO-NPOYECYANbHOT OISLIbHOCHI,
Hayionanvua axademis Jepacasroi npuxopoonnoi cuyscou Yrpainu
imeni Boeoana Xmenvnuywvkoeo (iticokosa yacmuna 9960)
M. XmenvHuyvkui, Yxpaina

EdexTiBHa mpoTHIiL HE3aKOHHOMY TIEpETPaBIICHHIO 0ci0 uepes AepKaBHHH
KOPJIOH YKpaiHH ChOTOZHI € OJHHMM i3 KJIIOUOBHMX 3aBIaHb JIepiKaBH y cdepi
3a0e3eueHHs] HallloHAbHOT Oe3neku. Lle siBuie mae cknamHuii 1 Garatopis-
HEBUI XapakTep, BOHO IIOB’s3aHE 3 AISUTHHICTIO OpraHi30BaHUX 3JIOYMHHUX
yIpyHOBaHb, SKi aKTHMBHO 3aCTOCOBYIOTH Cy4YacHI TEXHOJIOTII, MDKHapOIHi
3BS3KM Ta KOpymmiiiHi cxemu. Tomy Ooporsba 3 HHM HEMOXJmBa 0e3
KOMIUIEKCHOTO MiJIXOMY, SIKMA BKJIIOYA€ BIOCKOHAJCHHS MDKBIZOMYOI B3a€EMO-
i, 3aCTOCYBaHHS CyYacHHX TEXHIYHMX 3aC00iB, BUKOPHUCTAHHS aHAJITHYHHX
wIaThopM 1 3aTydeHHs] MDKHAPOIHOTO IOCBIy.

3 omisioy Ha MacIiTaOW Ta CKIAIHICTh MPOOJEMH, MPOTHIiS HE3aKOHHOMY
MEPETPABIICHHIO 0CI0 Yepe3 JAepKaBHUI KOPJIOH YKpalHH BUMArae y3ro/pKeHHUX
T KUTBbKOX JIep>KaBHUX CTPYKTYp. [lo 1mporo mporiecy 3amydatotscs JlepikaBHa
NIPUKOPJIOHHA ciTy>k0a Ykpainu (nani — JlepxnpukopaoHciysx6a), HarionansHa
nomirgist, Ciyx06a Oesmekn Ykpainu, JlepskaBHa MirpamiiHa ciyx0a, MHTHI
oprau. BTiM, Sk MOKa3ye MpakTHKa, piBeHb KOOPAMHALII TiSTTBHOCTI MiXK IIAMUA
OpraHaMH 3aIULIAETHCS He 3aBXKIM € JHocTaTHiM. Lle cnpuunHse 1yOnoBaHHIO
(hyHKIIIH OpraHiB, 3aTPUMKY Y IPUHHATTI HEOOXiTHOTO, IO BTPATH ONEPATHBHOI
iH(opMarii, Mo 3HaYHO 3HIKYE E(EKTHBHICTH IMPABOOXOPOHHOI IisSUIBHOCTI
[4, c. 55].

Ki1t04oBot0 po6I1eMolo € BiICYTHICTh €IMHOI IHTErpOBaHOI iH(pOpMaIiiHOT
cucreMu. ChOTOZIHI KOJKHA 31 CITy>KO KOPUCTYETHCS BIaCHUMH Oa3aMH JTaHUX,
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SKI 9acTO HE CHHXPOHI3YIOThCS MDK co0oro. lle yHEeMOXIMBIIIOE HIBHIKE
BCTaHOBJICHHS OCi0, sIKi BXe OyJM NMpPUYETHHUMH JI0 OpraHizaiii He3aKOHHOTO
TIepeTpaBlIeHHsT 0ci0 depe3 IepkKaBHUA KOPIOH, HE Ja€ 3MOTH YH MiHIMI3ye
BUSIBIICHHIO TPAHCHAIIOHATGHUX 3JI0OYMHHUX 3B’s13KiB. CTBOPEHHS MiXKBiOMYO1
0a3u MaHWX, sIKa MICTUTHME BIiIOMOCTI MPO MAapIIPYTH, TPAHCIIOPTHI 3acO0M,
TiIpoOIIeHi JOKyMEeHTH Ta iI03pI0BAaHKX OCi0, JO3BOIUTH CBOEYACHO BHSBIATH
MPABOIOPYIIIHHUKIB 1 POrHO3YBAaTH HOBI CXEMH 1X JisUTHHOCTI.

OxpeMe 3HAYEHHS Ma€ HaJEKHICTh 3a0€3NEUeHHsI ONEepPaTHBHOIO OOMiHY
iH(opMalli€ro MK IIPaBOOXOPOHHUMH CTPYKTYPaMH Y PEXKUMI PEaTbHOTO Yacy.
Oco0HBO 1€ BayKIIMBO JUISl IPHUKOPJIOHHHUX PETIOHIB, JIE 3JI0YMHHI YT pyTIOBaHHS
MOXKYTh IIBHAKO 3MIiHIOBAaTH MapIIpyTH 3aJICKHO BiJ CUTyalid. 3ampoBaj-
JKEHHS €IWHOTO TIPOTOKOJY TWepenadi JaHuX JO3BOJUTH CKOPOTHTH 4Yac
pearyBaHHA Ta IIONIEPEAUTH BHKOPHCTAHHS HOBHX KaHAIB HE3aKOHHOIO
niepenpasiieHns [ 1, c. 69].

EdexrtuBHUM 3acO000M TPOTHAII TAaKOX € OpraHizaiiss CHUTBHHX
OIIepPaTUBHO-PO3IIYKOBUX TpPYI, IO BKIFOYAIOTh MPEICTABHHUKIB KLIBKOX
NPaBOOXOPOHHMX opraHiB. Taki rpynu 3a0e3nedyloTh Y3TODKEHICTh JIH BiX
MOMEHTY 300py iH(opMaIlii 10 3aTPUMaHHS MPAaBOMOPYITHUKIB. BoHM Takoxk
JTO3BOJIAIOTh HEHTpaNli3yBaTH 3JIOYMHHI CXEMH, IO OXOILTIOIOTH Pi3HI perioHu
KpaiHw, i MiHIMI3yBaTH PU3UKH JTyOITFOBAHHS 3aXO/IiB.

Hesakonne mepernpaBiieHHs 0ci0 depe3 Jep’KaBHUI KOPIOH Ma€e BHPa3HHN
TpaHCHALIOHATEHHUHN XapakTep. barato opranizatopiB mepeOyBarOTh 3a MEXKaMH
YKpaiHu Ta KOOpIUHYIOTH CBOI il uepe3 MKHAPO/IHI 3JI04MHHI Mepexi. Tomy
BOKIIMBUM HAIPSIMOM Y IIbOMY € CITIBIIpaIlsl 3 IHO3EMHHMH IPAaBOOXOPOHHUMH
CTPYKTYpaMH Ta MDKHapOIHWMHM opraHizamismu. PerymspHuit oOmin iHdop-
Malli€ro 3 NPUKOPJOHHUMH CITy)KOaMH1 CYCIIHIX JieprKaB, IHTErpamisi y CHCTeMHU
3okpema Inreprnon, €sponon Ta FRONTEX mnigsumyrots e(heKTHBHICTH
OPOTHIii Ta [JO3BOJSE IIBHIIIC BHUSBISTH TPAHCKOPIOHHI  3JIOYMHHI
yrpymosasss [3, c. 198].

CHiy HATOJIOCUTH, IO 3JI0YMHHI OpraHi3allii akTHBHO 3aCTOCOBYIOTh HOBITHI
3acobu — 3ammudpoBaHi KaHamM 3B’SI3KYy, KpPHUIITOBAIIOTHI PO3paxyHKH,
OC3MIIOTHUKH 71 PO3BIIKH, CIICINATLHO OOJIa[HAHI TPAHCIOPTHI CXOBHIIIA.
ToMmy y Takux ymoBax NPOTHIiS MOXIMBA JIMILIE 33 JOTIOMOIOI0 CydYacHHX
TEXHIYHUX 3aco0iB. JI0 TpIOPUTETHMX HAIEKUTH BIPOBADKEHHS CHCTEM
BIZICOCTIOCTEPEIKCHHS, TEIUIOBI30PiB, OIOMETPUYHOTO KOHTPONIIO, a TaKOX
CKaHYIOUMX CHCTEM JUIsl MEpeBipKH TPaHCHOPTHUX 3acobiB. Lle 3HauHO
YCKIIAIHIOE BHUKOPHCTaHHSA (DANBIIMBUX JOKYMEHTIB 1 JIO3BOJISE BHSBIATH
MIPUXOBaHi CIIPOOH TIepeTIpaBICHHSL.

Y cyyacHMX yMOBaxX BaXJIMBO He Jimie (ikcyBaTH (pakTH IOPYIIEHb,
ane ¥ mepenbadaTd MOXIIMBI 3arpo3u. AHAJIITHYHI CHCTEMH MOHITOPUHTY Ta
MPOTHO3YBAHHS JIO3BOJITIOTH OOPOOJIATH BENUKI OOCSATH JaHWX 1 BHSBITU
3aKOHOMIPHOCTI y JisiX 370uuHIlB. CHCTeMH po3Ii3HaBaHHS 004, Oa3u TaHUX
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MOBTOPHHUX MPaBONOPYILIEHb, AITOPUTMH MAIIMHHOTO HAaBYaHHSI — yce Iie
IHCTPYMEHTH, SIKi JIal0Th 3MOT'Y BHSIBIISITH HOBI CXEMH IIie JI0 1X peai3artii.

[paktrka kpain €Bporeiickkoro Cor3y IeMOHCTpYe e(eKTHBHICTh
MOETHAHHS TEXHIYHUX 3aCO0IB, aHAMTUKU Ta CIUTBHUX il MMPaBOOXOPOHHUX
cTpykTyp. 3okpema, mismibHicTh FRONTEX mnoBema MOMIHBICTE TIPOTHO-
3yBaHHS MITparifHiX MMOTOKIB 1 IOTIepeHKEHHS HelleraibHOl Mirparttii. Ykpaina
MOXKE a[anTyBaTH I[i MPAKTUKA [0 BJIACHHX YMOB, OPraHi30BYIOUHM CIILIbHI
TPEHIHI'M 3 I1HO3eMHMMH TapTHEpaMH Ta IHTETPYIOYM CBOI CHUCTEMH
MOHITOPHHTY Yy 3arajbHO€eBpoIeiichkuii mpocTip [2, ¢. 194].

TakuM 4YMHOM, YHZOCKOHAICHHS MDKBIZIOMYOI B3a€EMOJil, BHKOPHUCTaHHS
CyJacHMX TEXHOJIOTIH Ta aHAITHYHHX CHCTEM, a TaKoXX MDKHapoOIHa
KOOTIepalliss € KIIOYOBAMH YMOBaMH IIiIBUINCHHS €()eKTUBHOCTI MPOTHAIi
HE3aKOHHOMY IepernpaBiicHHI0 0ci0. CTBOpPEHHs IHTETpOBaHUX 0a3 IaHHX,
3aMpOBA/DKEHHS  €IMHMAX TPOTOKONIB OOMiHY iH(OpMAaIli€o, OpraHi3amis
CIIUTBHUX OTEPaTUBHHX 3aXOJiB 1 BUKOPUCTAHHS MEPEAOBUX TEXHIYHHUX PillleHb
JIO3BOJISITH 3a0€3MEUNTH HAAIMHUN 3aXUCT JEPKaBHOTO KOPIOHY YKpaiHH Ta
HEUTpaJTi3yBaTH TpaHCHALIOHANIBHI 37I0YMHHI CXEMH.
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THHOBAIIIHA JIEKIIIA SSIK IHCTPYMEHT MOJIEPHI3AIIT
BUKJIAJAHHSA JUCHUTLJITH
KPUMIHAJIBHO-ITIPABOBOI'O IUKJIY

ITonosnu O. B.
KaHOuOam 1opuoudHUX Hayx, OoyeHm,
doyenm xageopu 3a2aibHOMeopemudHol pUCnpyoenyii ma npas JoouHu,
Yepniseybkuil HA84ANbHO-HAYKOBGUL IOPUOUYHULL IHCTMUMYM
Hayionanvnozo ynisepcumemy «Odecovka wopuouyna akademisy
M. Yepnisyi, Ykpaina

VYenilHe yTBEpIDKEHHS YKpaiHH SIK TEMOKPAaTUYHOI Ta IPaBOBOI JCpiKaBH
6e3mocepeHpO 3aIEKUTD Bill €(pEKTHBHOCTI MPOBEACHHS MPaBOBOI peopMIL,
rapMOHi3allil HallilOHAJEHOTO 3aKOHO/ABCTBA 3 €BPONEHCHKIMHI CTaHAAPTAMH,
PO3BUTKY TPOMAJSIHCHKOTO CYCHUILCTBA Ta IMiJABUINCHHS SIKOCTI FOPHIMIHOL
ocBiTh. B yMoOBax BOEHHOro craHy Ta TpaHC(HOPMAIIHHUX TMPOIECIB, IO
OXOILTIOIOTH yci cepr CYCIUILHOTO JKUTTS, POJIb IOPUIMYHOI HAyKH W OCBITH
3Ha4YHO 3pOCTa€, a/KE came BOHH (DOPMYIOTH HOBE IIOKOJIHHS FOPHCTIB,
37aTHUX JIATH B YMOBaX HEBHU3HAYCHOCTI, 3aXHUIIATH IpaBa JIFOAWHU Ta e(pek-
THBHO 3aCTOCOBYBATH 3aKOH.

CyugacHi coIliaJbHO-€KOHOMIUHI Ta TMOJITHKO-TIPABOBI BHUKIIMKH 3YMOBIIFO-
I0Th TIOTPe0y OHOBJICHHS HE JIMINE 3MICTY, a i METO/IB BHKJIaJaHHS IIPABOBUX
JTUCIUILTIH, OCOOJIMBO AMUCHHUILIIH KPUMIHAJIBHO-TIPABOBOTO IUKITY, aJDKE came
BOHH (DOpMyIOTH y 3700yBaviB BHIIOI OCBITH (pyHJAMEHTAIBHI 3HAHHS PO
NPUPOYy KPUMIHAIBHOTO TPaBOMNOPYIIEHHS, HOro KBamiQikamito, MICTaBu Ta
MeXi KpUMIHaIbHOI BiAmoOBiganbHOCTI. TpaiumiiHi JEKIiHHI MIX0AN YacTo
00MeKyBaIHCs TIepeladero TOToBoi iH(popMariii, o podmio 3700yBava BUIIOL
OCBITH TACHUBHHM cllyxadeM. HatoMicTb cydyacHa cHcTeMa IOpHAMYHOI OCBITH
BUMArae IePeTBOPEHHS OCTAaHHBOTO 3 «00’€KTa» HaBYaHHSA HAa AKTHBHOTO
YYacHHKa OCBITHBOTO IIPOLECY, 3HATHOTO O KPHTUYHOTO aHAJI3y Ta IIpaK-
THYHOTO 3aCTOCYBaHHS 3700yTHX 3HaHb [ 1, C. 32].

BaxxBuM iHCTpyMEHTOM peatizallii Takoi TpaHchopMmallii € «IHHOBalliiHI
nexuii» [2, ¢. 50]. Ix 3micT monsrae y BUKOpHMCTaHHI HOBITHIX MEJATOTIYHUX
1 IMQPOBUX TEXHOJIOTIH, a TAKOXK Yy 3aTydeHHI CTyJeHTa J0 TBOPYOTO CHIiBpO-
OitHMITBA 3 BUKIamadeM |3, c. 403]. [TinroroBka 10 Takoi JekIii nepemxdavae He
JMIIE O3HAWOMJICHHS 3 PEKOMCH/IOBAHOK JITEpaTypol Ta IONepeIHIMH
MaTepianamH, ane i BUKOHAHHS IHTEPAaKTUBHHX 3aBJaHb: CKJIAJaHHS OIOPHHX
cxeMm, po3poOKy Tpe3eHTamili, aHami3 CYHOBOI NPAKTHKH, IMiATOTOBKY MiHi-
nocnimkenb. Ile m03BojIsle MaOYTHBROMY IOPHCTY HE MPOCTO 3aCBOOBATH
TEOopito, a i BUPOOJISITH HABUYKH IPAKTUYHOTO 3aCTOCYBaHHSL.

3 OOKy BHKIaJga4ya IHHOBAIlifHA JICKII BUMAarae OLUIBIINOI MiATOTOBKH:
J000py HOBHMX KEWCiB, aHalli3y aKTyalbHUX pimieHb BepxoBnoro Cymy um
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€CIUJI, BUKOpUCTaHHS IHTEPAaKTUBHHX METOMIB (IMCKYCii, NpoOIeMHMX
3alUTaHb, MPABOBUX CHMYIsLii). TaknM YMHOM, BUKJIJad BUCTYIIAE HE JIMIIIC
JUKEPENIOM 3HaHb, @ i MOZIEpaTOpOM, KOHCYJIETAaHTOM 1 TAPTHEPOM CTY/ICHTA.

OKpeMoi yBaru 3aciyroBy€ 3aCTOCYBAaHHs IHHOBALIIHMX JIEKLIH y KpUMi-
HambHOMY Tporieci. TyT ocoOmmBY poJib BifirpalOTh METOIM MOJCITIOBAHHS
CYZOBOTO PO3IILIAY UM BiATBOPEHHA MiSUTHHOCTI ciiadoro. Taki JIeKIii MOXyTh
Matd (opMy IHTEPAKTUBHUX CHMYILALIH, JI€ CTYAEHTH OTPUMYIOTh 3aBJaHHS
MArOTyBaTH TO3MIII0 CTOPOHH OOBHMHYBA4YCHHS YU 3aXHUCTY, OOIPYHTYBaTH
JIOIyCTUMICTh ~ JIOKa3iB, IPOJEMOHCTPYBaTH  HABUYKH  MPOLECYaITHbHOL
aprymenranii. Lle no3Boisie MakcHManbHO HAONM3WTH HABYAIBHUM IIpOIEC
JI0 PEATTbHOI FOPUMYHOL IPAKTUKH.

Y Mexax «KpHMIHOJOTIDY iHHOBamiiHI Jekmii edeKTuBHI y ¢opMari
AHATITHIHUX JOCITIDKECHB: 300yBadi BUIIO1 OCBITH MPAIIOIOTH 31 CTATHCTUKOIO
3JI0YMHHOCTI, BUBYAIOTH COL[QJIbHI YHHHHKMA JEBIAHTHOI IMOBEIIHKH, 3aCTOCO-
BYIOTh TODIBHSUIbHUM aHami3 IS BHSBJICHHS KPUMIHOTEHHHX TEHJICHIIIH.
BukopucranHsi iHTEpakTHBHUX KapT, OHJIAHH-ONMHUTYBaHb Ta iHQorpadiku
T ICHITIOE TXHIO 3aTy4YEHICTb 1 pPO3BMBA€ HABUYKH IPOTHO3YBAHHSI.

VY «KpUMiHaIBHO-BUKOHABUOMY IIpaBil» IHHOBALHHI JIEKHil J03BOJSIOTH
3100yBavyaM BHIIOI OCBITH MOJETIOBATH CHUTYaIlii, MOB’s3aHi 3 BUKOHAHHIM
MOKapaHb, PO3IJISIATH CTAHIAPTH MOBOLKEHHS 13 3aCyDKCHUMH, IOPIBHIOBATH
YKpaiHChKi HOpMH 3 MbKHapomHuMu. Lle ¢dopMmye y cTymeHTIB po3yMiHHA
TYMaHICTHYHUX TPHHIMIIB KPUMIHAIBHOI IOCTHIIIi Ta BMIHHS 3aCTOCOBYBATH
MDKHApO/IHI CTaHIAPTH Ha MPaKTHIIL.

Cepen OCHOBHMX IepeBar iHHOBAIIIMHKMX JICKIIH Y BUKJIaJaHHI THUCIUILTIH
KPUMIHAITBHO-TIPABOBOTO [IUKITy MOYKHA BHOKPEMHTH TaKi:

1) axtuBi3amisi Mi3HABAIBHOI JisUIBHOCTI — MiATOTOBKA 3700yBayiB BHUIIOT
OCBITH HE JWIIE 10 CEMiHapiB, aje ¥ A0 JEKIi, Mo 3HIMae mpodIeMy
«ITACHBHOTO CITyXaday;

2) muepeHIiioBaHMiA T/IXiA — BUKJIAmaY MOXE OIHWTH piBEHb 00i3Ha-
HOCTI 3700yBadiB BHIIIOi OCBITH IIe 1O JIEKIIl Ta aJalTyBaTH 3MICT MiATOTOB-
JICHOTO Marepiany;

3) onTuMisarrist yacy, OCKiJIbKA OCHOBHI BM3HAYEHHS Ta 6a30Bi MOJOXKEHHS
B)KE OIpaIbOBaHi 3700yBaYeM BHIIOi OCBITH CAMOCTIIHO, OUIbIIE yBark MO>KHa
TPUIUTATH CKJIQTHIM i TUCKYCIHHAM acTieKTaM JTUCTIUTLTiHI;

4) (QopMmyBaHHS KPUTHYHOTO MHCICHHS, 3aBISIKH  IHTCPAKTHBHUAM
3aBJaHHSAM 3700yBadui BHUINOI OCBITH HABUYAKOTHCS AaHAI3YBATH IPAKTHYHI
CHUTyarlii, CIIBBIIHOCHTH TEOPII0 13 CYIOBOIO TPAKTHKOI, ANUCKYTyBaTH
I apryMeHTyBaTH BJIaCHY HO3HIIIIO;

5) KOMIUTEKCHICTh — {HHOBAI[IHHI JICKIlii TO3BOJISIFOTH IHTErPYBATH 3HAHHS
3 KPUMIHAJIBHOTO TIPaBa, MPoLeCy, KPUMIHOJOTII Ta KpUMiHAIBHO-BUKOHABUOTO
TpaBa, 10 CTBOPIOE IIiTiCHe OaueHHs CHCTEMH KPHMIiHAIBHOI rocTuiil [4, C. 65].

131



Omxke, IHHOBaNiifHA JIEKIiS y BUKIANAHHI JWCIWILUIH KPUMiHAIBHO-
NPaBOBOTO IMKJIYy HE JIMIIE PO3IIMPIOE MOKIIMBOCTI Mi3HABAIBHOI AiSUTBHOCTI
3100yBaviB BUINOI OCBITH, a W CcCIHpuse iX MpodeciiHOMY CTaHOBICHHIO,
(hopMyBaHHIO aHATITHYHKX 3MIOHOCTEH Ta MPAKTUYHWX HABHYOK. BomHOuac
BOHA CTHUMYIIIOE 1 CaM pO3BHTOK BHKJIaJada, a/pke BHMAarae IOCTIHHOTO
BIOCKOHAJICHHSI METOJIMYHOTO IHCTPYMEHTApito, MiIBHUIIECHHS PIiBHSI HAYKOBOI
1 memaroriqHoi MaiicTepHocTi. Takuid MiAXiq CTBOPIOE YMOBU IS SIKICHOI
MIrOTOBKM MalOyTHIX (haxiBIiB KPUMIHAIBHOI FOCTHLII, 31aTHUX €()EeKTHBHO
JUATH B Cy4aCHOMY IIPaBOBOMY CEPEIOBHIIII.
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3ABE3NEYEHHS €THOCTI CYJIOBOI MPAKTHUKH
Y TOCIIOJAPCBKOMY CYJOYHNHCTBI
B YMOBAX BO€EHHOI'O CTAHY

IIpockypns T. B.
ynenkuns Komimemy 3 numans cocnooapcvkozo npasa ma npoyecy,
Hayionanvua acoyiayin aosoxamie Yxpainu, aogoxamxa,
KepieHa napmuepka,
Aosoxamcovke 06 e¢0nanns «I pyna Oiznec napmuepiey
M. Kuis, Yxpaina

Beryn. [Turansas 3a0e3nedeHHs] €IHOCTI CyJOBOI NMPAaKTUKH B TOCHOIAp-
CBKOMY IIPOIIECI B YMOBaX BOEHHOTO CTaHy € INOTOYHUM IIPEIMETOM HayKOBHX
JIOCITIDKEHb YKPAiHCHKUX TPAaBHUKIB. ICHYIOUM MeXaHi3MH € HEeIOCKOHATNMH
1 MOTPeOYIOTh A0OMpAIOBaHHs. MDKHAPOIHHUI TOCBI/ II0/I0 IIMX MUTaHb MOXKE
CYTTEBO BIUIMHYTH Ha (pOpMyBaHHSI €MHOI CYZI0BOI MPAaKTUKK B YKpaiHi, 10
BI/INIOBIIa€ 0OPaHOMY €BPOIHTETPAIIHOMY KYpCy KpaiHu.

Pesyabratn mociimkennsi. 3a0e3nedeHHs] €JHOCTI CYAOBOi NPAKTHUKH €
OJTHI€FO 3 OCHOBHHX 3acaj] (QyHKIIIOHyBaHHS CyIOBOi BIIAJIH, IO OE3MOCepPeaHBO
BIUIMBa€ HA pIBEHb IPaBOBOI BW3HAYECHOCTI Ta JOBIpM IO TPaBOCYI.
B yxpaincpkoMy mpaBocyami c(OpMOBAaHO HH3KY BIATIOBITHHX MEXaHI3MIB,
OCHOBY SIKMX CTaHOBUTH HisUTbHICTH BepxoBnoro Cymy, MpaBOBi BHCHOBKH
SKOTO € O0OB’SI3KOBUMH JUIsl CYHIIB HIDKYMX IHCTaHINH, a TakoX MeXaHi3M
BiICTYyNly Big paHime c(hOpMOBaHMX TAKUX BHCHOBKIB 3 BIJIOBIIHUM
MOTHBYBaHHSIM.

BupimansHoro 3HaueHHs B IIbOMYy BinHomieHHI HaOyB BuchoBok Ne 20
(2017) KoHcynpraTMBHOI pamy €BpOMECHUCHKMX CymmiB a0 yBaru Kowitery
MiHicTpiB Pami €Bporu mmpo posb CyaiB y 3a0e3NedeHH] €1HOCT] 3aCTOCYBaHHS
npasa (gaixi — BucroBok KPEC Ne 20 [1]), y axoMmy MexaHi3MHu 3a0e3neueHHS
€IUHOI CYIOBOI NMPAKTHKKA OyNIo MOALIEHO Ha (opMaibHI (PO3IIIAN BHUIIUMHA
CyIaMH CKapru OfHi€i 31 CTOpIH TpPOBaMKCHHs, HagaHHS OQIiHHOTO
TIyMa4yeHHsI CTOCOBHO CyTO a0CTPaKTHOTO XapaKTepy TOIIO), HamiB(OpMabHi
(perynsipHi 3aruiaHOBaHi 3ycTpiui CymiiB) Ta HeopMasbHI (TpaBoBa OCBiTa Ta
TPEHIHTN).

3arayiom nporiec KOHBEPIeHIlii Cy0BOi IPAKTUKKM MOKe BUHHUKATH: (1) komm
V3TO/UKCHHSI  TPAaBO3aCTOCOBHOI  JISUTBHOCTI  BimOyBaeThCcs HA  PI3HUX
IHCTAaHIIWHUX PIBHAX; (2) B Mekax OIHi€l IHCTaHINi, 3a3BU4aid, y Cyai
KacariifHoi iHCTaHIil. Y CBOIO 4epry cy0’eKTamm, sKi 3iHCHIOIOTH BiIHOBIIHI
MPOLIECH, MOXYTh OyTH SIK CyAHW, Tak 1 iHIII OpPraHH BIaay B CUIIy HaJaHUM
3aKOHOM ITOBHOB&)KEHb.

CTOCOBHO TIEpIIOi CHTYallii, OCHOBHUM 3aBaHH;IM BUIIHMX CYiB € BHIIPaB-
JIEHHS! NIPOLIE/TyPHHX a00 CYTTEBHX IIOMIJIOK Y TITyMadeHHI HIDKYMX CY/IB.
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VY HimeuunHi, HAPUKIIA], KacAIiiHUH Tepersi y AepxkKaBi € JOIMyCTUMIM
JIMIIIE 32 YMOBH IOTPUMaHHs BOX BUMOT: (1) Mae OyTH nMuTaHHS MpaBa, 10 Mae
(hyHmaMeHTabHE 3HAYEHHS; (2) CHUTYallisl MOBUHHA OYTH TaKOIO, IO PIllICHHS
®denepanbHOTO CyAy € HEOOXITHIM IS PO3BHUTKY TpaBa abo Iyt 3a0e3neUeHHs
€IIMHOI CY/IOBOI IPaKTHKH [2, ¢. 21].

VY KOHTEKCTI MOpIBHAHHA 3 HIMEIBKOIO cucTteMoro, crarrs 287 I'ocmo-
JIAPChKOTO  TpoliecyaibHoro Kkomekcy Ykpainm (mami — I'TIK  VYkpainm)
BCTaHOBJIIOE OWIBII IIMPOKI YMOBH JUIsl KacallifHOro ockaprkeHHs. BomgHodwac,
BepxoBunii CyJ1 Takox He 37iHCHIOE PO3IJISA CIPaBH TI0 CYTi, HE BCTAHOBIIIOE
00CTaBHHH, 10 HE OyJHM BCTaHOBJIEHI CyJaMH TONEPEeNHiX iHCTAHIIH, a JiHIIe
TiepeBipsie PABUITBHICTD 3aCTOCYBAHHS CyIOM TIEPIIIO] Ta arelISIiiHOT iHCTaHIIii
HOPM MaTepiaibHOTO 1 mporecyaitbHoro mpasa (ct. 300 T'TIK Ykpaiuwu) [3].

Pa3oM 3 TuM, iHOAI TPAIUIAIOTBCS BHUIAAKH, KOJNU IHUTAHHS MPaBHIBHOTO
3aCTOCYBaHHS TPABOBOI HOPMH BHHHKAE OE3TOCEpeNHBbO Yy CyIi HaMBHIIOL
iHCTaHLil, 10 TOTpeOye 3acTOCyBaHHsS NONATKOBHX MEXaHI3MIB 3 METOIO
3a0e3eueHHs €THOCTI B CYIOBIH MPaKTHII B TOCHOIAPCHKOMY CyJOUMHCTBI.

Tak, y ®panmii muenapre 3acizanns KacariiiHoro cyny, sike CKJIaJaeThes
3 yCIX TOJIOBYIOUIX CYIUIIB Ta CTapIIMX CyJUIB TajiaT CyAy, a TaKOX OJHOTO
CyAmi BiI KOKHOI TANIATH, IO B IIIOMY CTaHOBUTH [ICB'STHAMILITH WICHIB,
NpHUiMaE pillieHHs 3 TMTaHb, 110 MAlOTh CycIibHe 3HaueHHsL. [lepenaua cripaBn
JI0 TUICHAPHOTO 3aCiZaHHS BHUPILIYeTHCS, KOMHM CIpaBa IOPYLIye IUTaHHS
MPUHIMITY 200 SKIIO BUHUKAE PO3ODKHICTH MK CyAaMH HIDKYHMX 1HCTaHIIHN Ta
Kacauiiinum cymom. BakiiBoro — 0COONMBICTIO — KacaliifHOro — pillieHHs,
YXBAJICHOTO Ha IUICHAPHOMY 3acCiaHHi, € Te, IO CYJ, SIKHil IepeaaB CIpaBy,
TIOBMHEH JIOTpUMYyBaTHCs piteHHs: KacamiifHoro cyy 3 muTaHb Ipasa, sIKi BXke
Oynmm Bupinreni ocranHiM. Kpim Toro, cripaBa Moxe OyTH TiepeiaHa Ha po3TILsi
3Mimranoi manaTH, SKII0 BOHA HAIEKUTH 0 IOPUCIMKINI AEKUTPKOX manaT abo
SIKIIO TTUTaHHA OyJIo0 a00 MOKe OyTH BHpIIICHE MO-Pi3HOMY B Pi3HHX IMajlaTax.
Pimenns 3Mimanoi manaTh MaroTh HA METi CTBOPHTH HPELENSHT i MOKIACTH
Kpaif po30DKHOCTSIM y TyMKax TIaiaT 3 UTaHb 1pasa [2, €. 20].

OkpiM 3a3Ha4YeHMX 3acO0iB 3a0e3leueHHs] CyJO0BOI NMPAKTHKH SIK TaKHX,
BOKIIMBUM AacleKTOM € TIpUpOoja pIlieHb BEPXOBHHX CYIIB B KOHTEKCTI X
000B’SI3KOBOCTI B JIepykaBaX KOHTUHEHTAILHOTO NIpaBa.

VY 1poMy BiHOLIEHHI 1iKaBUM € 10cBin JIutey, apke xoda 1i Koncturytis
He Tependayae PeryimoBaHHSA €IMHOTO 3aCTOCYBaHHS IpaBa, 3TiAHO 3 IOK-
TpuHOI0 KoHcturymiitHoro Cyy nmpeneneHTH BBaXXaroThCsl [PKEpeslaMy TIpaBa;
MOCHJIAaHHS Ha TIPELIEICHTH € YMOBOIO €JHHOTO (TIOCTiJOBHOTO, Y3TOIKEHOTO)
3aCTOCYBaHHS TPELEACHTHOTO NpaBa Pa3oM i3 MPHHIUIIOM CIPaBEIJIMBOCTI,
nepenbauenim Koncrurymiero [2, ¢. 16, 19].

Xoua YkpaiHa sk KpaiHa KOHTHHEHTaJIBHOTO MpaBa (OpMaIbHO HE BU3HAE
MPELe/IeHT SIK JPKEPEJIO 1paBa, YNHHUM 3aKOHOJaBCTBOM HependadeHo, 110 Ipr
BHOOpI 1 3aCTOCYBaHHI HOPMU TIpaBa JI0 CIIIPHUX IPABOBIJHOCHH CYJl BPaXOBY€E
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BHCHOBKM IIOJI0 3aCTOCYBaHHS HOPM TIIpaBa, BHKJIaJIEHI B IIOCTaHOBaX
BepxosHoro Cyny (ct. 236 I'TIK Ykpainn) [3].

Bapto 3a3Ha4uTH i IO Te, 1I0 Cy/J ClIpHsi€ KOHBEPIeHLIT IPABOTIIyMadCHHSI
TaKOX Y pOJi IHCTHTYIT, (PYHKIII SIKOT 3BOAATHECS HE JIMIIE IO BiATIPABICHHS
MPaBOCY IS

Tak, manpuknan, @enepanphi cyau HiMequnnan myOmiKylOTb CBOI pillIeHHS
Ha BJIACHHMX BeO-caiitax, siki € Oe3komToBHMMH Ui Beix. KpiM Toro, oxpemi
pilieHHs cyniB BuIIOl iHCTaHuii, yxBajeHi 3 2010 poky, mocTynHi mis
IPOMAJICBKOCTI Oe3KOIITOBHO Ha BeO-caiti [4]. Brume pimens denepanbHOro
Cy/ly TIPaBOCYIUISl TAKOX MOSICHIOETBCS THM, IO IOPHIMYHA TPAKTHKa 4acTo
KepyeThCsl UMU pimeHHsMI. Hampukoman, 6aHKH Ta CTpaxoBi KOMITAHIT 9acTo
TIOCHJIAIOThCS Ha «pimreHHs 3 Kapncpye», sk me BimOyBaetbest B Itamii 3
«MIJTAHCHKHMH PillleHHAMI [2, C. 23, 24].

BaxnmBicts jurisprudence constante B cydacHHX peatisix MPOCTEXKYETHCS
TaKoX 4epe3 Te, L0 MOTpeda OHAKOBOTO 3aCTOCYBaHHS MPABOBUX HOPM IS
CY/IiB BUXOJIUTh 33 MEXKI IeprKaBHUX KOP/IOHIB.

Tak, cranom Ha 2010 pik KiBKiCTh IIUTYBaHb, 3pOOJICHUX aBCTPIHCHKAMHU
CyJamH, IO Majd BHKIIOYHO KOMIIAPAaTHUBICTCBKY NPHPOLIY, JEpKaBoIO
MOXO/KeHHs sKkoi € HimeuunmHa, craHoBwiaa 436, amke 3HAYHA 4YacTHHA
HIMEIBKOTr0 KOMEpLIHOro Ta KOPIIOPaTHBHOTO mpasa OyJia BBeZeHa B ABCTpii
B 1938 pomi 3 mesxumu 3MiHamMu i He Oyma ckacoBaHa micist 1945 poky
[5, c. 20, 54].

JlocBin ABCTpIl NEBHOIO MIPOIO KOPEIOEThCS 3 YKpaiHCHKHM, aJDKe depe3
30poliHy arpecito p¢ BiIOYJOCH OCTATOYHE BU3HAYCHHS HAMPSIMIB PO3BHUTKY
JepxaBu B mpaBoBiii cgepi. HaOyrrs YkpaiHoio crarycy KaHmungaTa Ha
yaeHcTBO B €C 3yMOBWIO aKTHBI3allil0 pOOOTH ypsiay 3 HaIHAIIOHAJIEHUMHA
[HCTUTYIISSIMH B YacTHHI HOPMOTBOPEHHS, CIIPSIMOBAHY Ha aIlpOKCHMAIIIO
YKPAlHCBKOTO 3aKOHOJABCTBA 3 €BPOICHCHKIM. BakIHMBY poilb y IBEOMY
BiJIHOIIICHHI Biflirpa€e TaKOX CyJ0Ba Tiika Biaau. [lonpu BiacyTHICTS IPaBOBOTO
3B’S3Ky MDK HAlllOHAJBHOIO CymoBoro cuctemoro ta Cynom €C Ha 3akoHO-
JIaBYOMY PIBHI, YKpaiHCBKI Cy/I1 TIOYaJIM MTOCHIIATUCS Ha HOTO MPaKTHKY y CBOiX
PIIICHHSAX.

3okpema, y 1. 8.69 mnocraHoBu Bemmkoi Ilamatu BepxoBhoro Cynay
Bin 17.04.2024 y cnpaBi Ne 910/13988/20 Benmka Ilamara 3asnauanocs,
0 JOKTPHHA «MOBYA3HOI 3TOAW», SK BOHA 3akpimieHa y mpaBi €C, He
3aIpoBa/DKEHA y 3aKOHOIABCTBI YKpaiHH, OJJHAK TIOCHIIAEThCS Ha 11 TIyMaueHHs
y mpaBi €C s LTrocTparii Toro, Mo y MATaHHI OXOPOHH Ta 3aXHCTy TpaB Ha
TOPTOBEJIbHI MAPKH MOXJIFBUM 1 HABIiTh TAKHM, 0 Ma€ OyTH OJJHAKOBUM Y BCIiX
nepxaax-ydacHuIsgx €C, € Miaxif, 3a sIKAM JBa BIACHHKH TOPTOBEJIBHHX
MapoK, SKi TpHBaJMH YaCc BHKOPUCTOBYBAIM iX JUIS TPOCYBaHHS CBOE]
MPOIYKLIT, MOXKYTh HaJali JOOPOCOBICHO BUKOPUCTOBYBATH iX [6].
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IMonpu Tte, mo 3BepHenHs: Bemukoi Ilamatu BigOymocs obiter dictum,
He SIK JI0 JDKepena MpaBa, Il He BiAMIHS€ (akT iCHyBaHHS KOMITapaTHBHOTO
MOCWJIAaHHA 3 METOI 3a0e3MeYeHHsI €IHOCTI CyIOBOi TPAaKTHKA B cdepi
TOCTIOJAPIOBAHHS HA HATHAI[IOHAIIFHOMY PiBHI.

BucnoBku. [logampma mpams Han 3a0e3leYeHHSIM €THOCTI  CYHOBOI
NPAKTUKA B YMOBaX BOEHHOTO CTaHy MOTPeOye KOMIUIEKCHOTO MO€IHAHHS
Hal[lOHAJIBHUX IHCTPYMEHTIB 1 MIXXKHAPOJTHOTO JIOCBIIlYy CIIPHSATHME IMepeadady-
BAHOCTI 1 CTaOLIBHOCTI TOCIOIAPCHKHUX MPABOBIIHOCHH Ta 3HAYHO BIUIMHE HA
piBeHb EKOHOMIYHOTO pPO3BUTKY B KpaiHi. BukopucTaHHS €BponeichKHX
CTAaHIApTiB 3a0e3MeUnTh TapMOHI3AII0 HAI[IOHAJFHOTO 3aKOHOIABCTBA
3 €BPOICHCHKIMH HOPMAaMH{ IpaBa Ta NPUIIBUILIATH IHTErpauito YKpalHH
Yy MDKHApOITHHH MPABOBHUI IIPOCTIp.
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MOTrPO3A 3ACTOCYBAHHSI HﬂEPHOi 3BPOI B YMOBAX
36POMHOI ATPECIi POCIMCbKOI ®EJEPALIIT TPOTH
YKPATHU: MI’KHAPO/HO-ITIPABOBUI AHAJII3

Crankesuu P. B.
acnipanm Kageopu MidcHapooOHo20 npasa,
Hayionanvnuti iopuouunuil ynisepcumem imeni Apociasea Myopoeo,
BIllCLK0BOCTYIHCOOBEYD
M. JIvsis, Ykpaina

SAnepHa 30pos HAICKUTH [0 HaHEOE3NMCUHIMMX 3aco0iB  30pOIHOI
OopoTrdH, amxe ii 3acTrocyBaHHs ab0 HABITH MOTPO3a 3aCTOCYBaHHS CTBOPIOE
eK3UCTEHIIIHHY 3arpo3y il JIOACTBA. S TBepHO MepeKOHaHWil: IOrpo3a
3aCTOCYBaHHS sizepHOi 30poi He € NPOMOBHCTOI0 PUTOPHKOIO, a KOPIHHUM
BUKJIMKOM MDKHapoAHOMY TnpaBy 1 Jmroicekid Oesnewi. Komn gepikasa
BUKOPHCTOBYE MEPCHIEKTHBY SIAEPHOT i sIK 3aci0 TUCKY, BOHA MEPEKUIAE MEKY
MDK TOJITHKOIO 1 IPaBOMOPYIICHHSIM — 1 pOOUTS Iie Ha IIKOJy He JIMIIE OAHIN
JIepXKaBi, a BCbOMY CBiTOBOMY mopsiaky. Ilicnst 24 motoro 2022 poky Mu
BCTYIAIH y (ha3y, KOJH MyONivHI CUTHAIH ITPO MOYKIIMBE 3aCTOCYBAHHS SIEPHOI
30poi CYNpPOBOIDKYBAIKCS KOHKPETHHMH IisIMH, IO 3arpoKyBalld sICpHIH
iH]ppacTpyKTypi YKpaiHy, i came ToMy IpeaAMeT MOTo aHaji3y — He aOCTpaKkTHA
JIOKTPHHA, a PeajibHi MPaBOBi HACTIAKH SIEPHOTO MIAHTAXY B YMOBAX TiOpHIHOL
arpecii.

IpaBoBa miaTdopma Ifi€l OMIHKK HE3MIHHA: 3a00pOHA 3aCTOCYBAHHS CHIIA
Ta il morpo3u 3akpimiena y crarti 2 myHkri 4 Craryry Opranizanii O6’egHaHHX
Hariii 1 mae xapaxrep imriepatiBHOT HopMH (jus cogens). Lle He nexmaparis 6e3
MPAKTAYHOI Bard — BIICTYI Bif Ii€i HOpMH pPYHHYe OCHOBY MIKHApOIHOTO
KOHCTUTYIIOHATI3MY, SK CIyIIHO mimkpecmoBaB [[xeitmc Kpoydopa y cBoix
npamsax [2, ¢. 89]. YkpalHChKiI JOCTITHUKH TaKo)XK HATOJIONIYIOTh HA IHOMY:
M. BypoMeHChKHIT BKasye, IO «IOTP03a CHIIOIO ITiIPUBAE iel0 KOJIEKTHBHOI
Oe3nexn» 1 10 HpaBoBa 3a00pOHA TIOTPO3M Ma€ peaJbHUIl IMIEepaTUBHHI
xapakrep [9, c. 87]. Ha Mmoo aymKy, came Takuii iMIIEpaTHBHUI Xapaktep
1 poOMTH HEMPUIHATHUMH BC1 ()OPMU SIICPHOTO ILAHTAXKY.

CynoBa mpakTHKa i JIOKTPHHA PO3’SICHIOIOTh HACTIAKW: Y KOHCYJIBTAaTHB-
HOMy BHCHOBKY Mixkaapomroro Cymy Legality of the Threat or Use of Nuclear
Weapons (1996) Cyx Bu3HaB, 110 3aKOHHICTB TTOTPO3H 3AJICKHUTH Bijl 3aKOHHOCTI
nepenbagyBanoro 3actocyBanss [3]. IIpore toit cammit Cyxm i oxpeMi cymai
BKaszaJli Ha YHIKaJbHY pPYHHIBHY TPHPOLY SOEpHOi 30poi, depe3 Mo
JIOTPUMaHHSI TIPUHLMITIB MDKHAPOJIHOTO TYMaHITapHOTO IpaBa — PO3PI3HEHHS
Ta TPOINOPIIHHICTL — y pa3i 1 3aCTOCYBAaHHS BHSBIIETBCS IPAKTHIHO
HEMOXITBUM. Y CBOI# okpeMiit gymii cyanst Mixkuapoaaoro Cymy Christopher
G. Weeramantry HarojonryBaB Ha IVIMOOKIH HECYMICHOCTI siiepHOI 30poi
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3 TyMaHITapHUMH CTaHAApTaMu 1 Ha HeOe3rell, sIKy Hece HaBiTh cama il 3arposa
[3, oxpema aymkal. Lo mo3mmito miATPUMYIOTH Cy4acHi Iparli MpaBO3HABIIB:
. JTiHIITeHH MIKPeCcIoe, M0 sIepHa 36post IO CBOTH CYTi BUXOIUTD 33 MEXi
TIPUHITAIIB MPOMOPLIHHOCTI i HeOOXimHOCTI [6, ¢. 214].

BomHouac cydacHa arpecis mpoTH YKpaiHM [Iofa€ 1O Ii€l mpoOiieMu
KOHKPETHKY 1 TOCTPOTY: MUTITAPHU3AIIIS 1 3aXOIUICHHS OKPEMIX 00’ €KTIB SIEPHOI
iH(pacTpyKTypH, perysspHi oOCTpiiM B 30HI 3amopi3bKOi aTOMHOI €JIeKTpo-
CTaHIIil, yaapy mooau3y XMelbHHUIBKOT aTOMHOI €JISKTPOCTAHIIii Ta 00#OoB1 il
B UopHOOMITHCHKIH 30HI CTBOPIOIOTH OE3MOCepPE/THIO HEOES3MEKy SIICPHOI aBapii.
51 BBaxaro, mo 1i (aKTH CTAHOBISITH HE MOOJMHOKI IHIMACHTH, a CKJIaIOBY
cTparerii, mo moemHye (i3UYHI PH3UKH 1 TICHXOJOTIYHHA THCK — TOOTO
riOpumEMii CcreHapiil smepHOro maHTaxy. Sk 3asHagaB Kpicrodep IpiBym,
aTakd Ha OO0 €KTH, SIKi MICTATh HEOE3MEeYHi CHITH, BiZOOpaKaioTb OCOOIHBY
3a00pOHY y HOPMi MDKHAPOTHOTO TYMaHITapHOTO TpaBa, OCKUIBKHA ypaKEHHS
TaKuX 00’€KTIB HEMHUHYYE CIPHYMHIOE 3HAUHY IIKOJY [IMBUIBHOMY HACEJICHHIO
[4, c.221].

Oco0nuBy TPUBOTY BHUKIHKAE cTaTyc YOpHOOMIBCHKOI 30HH: HECTAOLIb-
HICTb KOHCTPYKILIH capkodara, pu3Kd NpH TOPYIICHHI OXOPOHHHX CHUCTEM
Ta 3apaKCHHS TEPUTOPId MAalOTh JOBIOCTPOKOBUH CKOJNOTIYHMH XapakTep.
51 BBaXKAO HENOPEUYHMM 1 HEOE3MEYHMM CHPHIIMATH TaKi PH3UKHU SIK «BTPATH
TH(QPACTPYKTYpH» — BOHHU € €K3UCTCHIIIHHUMH, OCKUIBKM MAcIITaOH paioakx-
THUBHOTO 3a0pyIHEHHS HE OOMEXYIOTHCS MEXaMH YKPaiHH i MOXXYTh TOPKHY-
THCSL JIECATKIB MUIBHOHIB Jmozeld y €Bpomi. Y TakoMy KOHTEKCTI MO3MIIs
®. Cenjica 111010 €KOJIOTIYHUX HACIIKIB SIIEPHUX 1HIMICHTIB € BU3HAYAILHOIO:
€KOJIOTIYHA IITKOJA BiJl MOJIOHMX MO Ma€e MIKIOKONIHHUA Ta MiXKHAPOIHUM
xapakTep i HabyBae puc MOpyIeHHs GyHIaMEeHTATBHIX HOpM [5, ¢. 142].

3 onsigy Ha Te, IO ITOrpo3a 3aCTOCYBAHHS SASPHOT 30p0i CYIPOBOIKYETHCS
peaEHUME JisIMH, MH MA€EMO CIPaBy 3 MDKHAPOIHO-TIPOTUIIPABHOO TOBEIiH-
KOO0, SIKa TIOPOJDKYE BimmoBimanbHICTh AepxkaBu. Hopmu [IpoekTy crarei mpo
BiANIOBimABHICT JeprkaB (2001) BCTaHOBITIOIOTH IPOCTE MPABMIIO: JIii OPTaHiB
JICpXKaBH TPUITHCYIOTHCS CaMild Jep)kaBi, HE3aIKHO Bifl TOTro, Y [ Oyna
TMOTo/KEHa Ha BHIIIOMY PiBHI UM 3jiiicHeHa «cami no cobi» [7, c. 134]. Orxe,
3allepeyeHH s BiNOBITAJIGHOCTI Yepe3 IOCHIaHHS Ha «OKpeMi 3asBH TIoca-
JIOBLIB» € (OPMATPHUM YXWISSHHAM BiJl peajbHOCTI. YKpaiHCBKI BuUeHI —
3okpema O. 3amopokHiit Ta M. Illymuno — Bka3yroTh, IO arpecis Ta OB s-
3aHUH 3 HEK LIaHTAX (OPMYIOTh MIZACTABU Ui MDKHAPOIHUX MPHMYCOBHX
3aXOMiB, y TOMYy YHCHIi CaHKIi Ta IiHIIMX KOHTP3aXO[iB, SIKi MAalOTh OyTH
3acTocoBaHi konekTuBHO [11; 12, ¢. 211].

Y 1mpOMy KOHTEKCTI BapTO IIIKPECIUTH 1 MOpaJIbHHI BUMIp: SICPHHN
MIaHTaX Tocsirae Ha (yHIaMEHTaJbHE IpaBO JIIOACTBA HA BIKUBAHHS
i Ha mpaBO MaHOYTHIX ITOKOJIHb Ha Oe3nevHe MOBKULLL. Take mocsraHHs
BUXOJHUTh 332 MEXi KJIACHYHOI KOHLEIIii MDKIEp)KaBHHUX IPaBOIOPYIICHb
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1 TOpy1Iye iMITEpaTHBHI HOPMH jus cOogens, 1110 BUKJIMKAE 000B’I3KH erga omnes
JUISL BCbOTO MDKHApOJHOTO cHiBTOBapHcTBa. Sk ciymrHo 3azHadae E. de Wet,
TOJIEPAaHTHICTh /O BIACTYITy Big jus cogens O3HAYae 3arposy pyHHYBaHHA
MDKHAPOIHOTO MpaBoNopsaKy [8, ¢. 61]. Ha Moro aymKy, Iie BUMarae He JIHIIe
MONITHYHOI peakiii, ame ¥ diTKOI IOPUAWYHOI TO3MIil: MDKHapOIHE
CMIBTOBAapHCTBO MAa€ BH3HATH SBHIIEC SACPHOTO MIAHTaXy MIDKHApPOIHO-
MPOTHIIPABHAM, TOKYMEHTYBAaTH (DakTH 1 3aCTOCOBYBATH IPABOBI MEXaHI3MH
BiZIMTOBINAJIGHOCTI.

[Ilomo MOXIMBMX HOPMAaTHMBHHUX 1 HPAaKTWYHMX BIATOBIAEH: MO-TIeplle,
HeoOXiHa YiTKa KBati(iKaris i y MDKHApOJHHUX aKTax Ta CYJI0BUX JOKYMEH-
Tax SK TaKWX, III0 MICTATH €JIEMEHTH arpecii 1 MOPYIICHHS IMITEPaTHBHAX HOPM.
To-mpyre, ciin aKTUBI3yBaTH MEXaHI3MH MIDKHAPOJHOTO PO3CIiTyBaHHS IIO/IO0
IHIWIEHTIB Ha SACpPHUX OO’€KTaX Ta MIATOTYBAaTH MDKHAPOIHI 3aIdTH
JI0 YTIOBHOBA)XCHUX OPraHiB, BKIIFOYHO 3 MIDKHapOIHOIO aTOMHOIO €HEpreTHd-
HOIO arcHINEI0, 3 METOI 300py JOKa3iB 1 3a0C3MCUCHHS FOPHIMIHOI OITIHKH.
[To-Tpere, HEOOXITHO PO3MNISHYTH M[UIIX MPUTSATHEHHS J0 MDKHAPOIHOT
BIIMOBITATBHOCTI KOHKPETHUX ITOCAJIOBUX OCI0 y BHIaaKaX, KOJM iXHi 1ii abo
PILLIEHHS MICTATD €IEMEHTH 3JI0YMHY arpecii Ui iHINX MIKHAPOIHHUX 3JI0UMHIB,
II0 CHOPUYMHIINA ab0 ICTOTHO TIJBHIMIM PH3HUK MAacoBOTO YpasKeHHS
IMBUILHOTO HACEJICHHSI.

[lincymoBytoun, sI CTBepKyIO: MOrpo3a 3acTOCYBaHHA sepHOi 30poi
y Mexax 30poifHOi arpecii pociiicbkoi eneparii mpotm VYkpaiHm —
e IOPUIUYHO 1 MOpaJbHO HENPUHHITHUHA akT, sKuid mopyurye sik Craryrt
Oprauizarii O0’eqnanux Hariiif, Tak 1 OCHOBOIOJIOXKHI MPUHIUIN MIKHAPOI-
HOTO TYMaHIiTapHOTO Ta €KOJIOTIYHOrO MpaBa. 3 OIVIIAYy Ha KOHKPETHI (haKTH
momo 3anopi3bkoi, XMenbHHIBKOI i YOpHOOMIBCHKOI aTOMHHX —CTAaHIIIH,
MH OaunMO TO€THAHHSA (I3MIHOI 3arpo3W Ta TMONITHYHOTO IMAHTAXy —
1 I1e BUMarae pilryvoi mpaBoBOi BiMOBI/II HA MXKHAPOIHOMY PiBHI.
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OCOBJIMBOCTI IPEJCTABHUIITBA Y BIIHOCHUHAX
I3 HAJAHHA A AIMIHICTPATUBHUX IIOCJIYT
Y COEPI BYAIBHUIITBA

Typoseus 10. M.

KaHOuOam 1opuoudHUx HayK, OOYeHm, 3aCaydiceHull opucm Yrpaiuu,
npogecop kaghedpu KpumiHATLHOSO NPABA Ma nPoyecy,
Xmenvuuyvkuil yHieepcumem ynpasiinHa ma npasa imeni Jleonioa FO3vxo8a
M. XmenvHuyskutl, Yxpaina

Cepey cy0’€KTiB BITHOCHH 3 aJMIHICTpaTUBHHX TOCIyr y cdepi OymiB-
HMITBA BapTO BUIUIATH CYO’€KTH HaJaHHS TIOCIYr, CYO’€KTH 3BEpHEHHS,
Cy0’€KTH CYNpOBOPKEHHS MOCITYTH, @ TAKOXK Cy0’€KTH KOHTPOJIIO.

Pa3om i3 THM TiepeBaKHO HAYKOBI PO3BIIKM TOPKAIOTHCS MHUTAHB Cy0 €KTIB
HAJIaHHS Y4 KOHTPOJIIO SIK TAKHX, L0 BUKOHYIOTH (yHKLIT AepyKaBH i 0O HHUX
CTaBIITBCS ocoOnmBi BuMord. [Ipore, BU3HaYEHHSA Kolla Cy0’ €KTIB 3BEpHEHHS
3 aAMIHICTpaTHBHHUX TOCIYT y cdepi OyTiBHHITBA Mae BAKIIMBE 3HAYCHHS,
OCKUIBKM B IIbOMY BHIIQJIKy MOBa MOXKE HTH NPO YYaCHHUKIB IPAaBOBIJHOCHH
3 PI3HHM IIPaBOBHM CTaTyCcOM, NPaBOCYO’€KTHICTIO Ta KOJIOM MOBHOB2)XKEHb,
JIe BaXJIMBO BCTAHOBUTH, B TOMY YHCII, IIICTAaBy JUIsl 3BEPHEHHS 3a TaKOIO
MOCIIYTOI0, @ TAKOX HACHIIKM HEBHKOHAHHS BHMOI 3aKOHOJABCTBA MIOJO
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MO/IaHHS THX Y IHIIMX JIOKYMEHTIB, III0 B PE3yJIbTaTi MOXE CTaTH ITiJICTaBOIO
JUTS BiZIMOBH B HaJIaHHI MOCITYTH.

Cy0’ekTaMp 3BEpHEHHS 3a aJMIHICTPATHBHIMH TIIOCIyraMH B cdepi
OynmiBHHIITBA MOXYTh OyTH (isudHi 0coOM, (i3u4HI OCOOH-TIIPHEMIT],
topuanaHi ocobu. CyO’€KT 3BEpHEHHS MOXE MOJATH IOKYMEHTH TaKUMH
crocobaMu: 0COOMCTO; Yepe3 IpeAcTaBHHKAa abo 3aKOHHOTO IIPEACTaBHHKA
(sIx110 1Ie TependaueHo 3aKOHOM); MOIITO0 (PEKOMEHIOBAHHM JIUCT 3 OMHCOM
BKJIAZICHHS, SIKIIO IIe Mepen0aueHo 3aKOHOM); 3aC00aMU TEJICKOMYHIKAIliHHOTO
3B’3Ky (SIKIIO IIe Mepei0auyeHo 3aKOHOM); Yepe3 PEeecTpallifo Ta 3aIllOBHEHHS
BiANOBIAHUX (OpM Ha mopTani €anHOI Nep)KaBHOI ENEKTPOHHOI CHCTEMH
y coepi OyaipaunTa uu [oprami «is».

Y BHIAJKY, KOJIM JOKYMEHTH ITOJIA€ MIPEACTABHUK (3aKOHHUI MPECTABHUK),
BIATIOBIMHIN Cy0’€KT Ma€ IMOJATH BiANOBIOHI MiATBEPDKYIOWI TOKYMEHTH Y
nopsaaxy, BusHaueHoMy LIK Ykpaian ta [lopsiakoM BUMHEHHS HOTapialbHHUX
Jii. 3a pe3yabTaTamy po3rVIsioy 3asiBU Ha HaJaHHS TOCIYTM BHUXIIHHN Maker
JIOKYMCHTIB ~TIEPEaeThcsi CyO0’€KTy 3BEPHCHHS OCOOMCTO T  ITiZIUC
a0 B IHIIMHA NPUIHATHMI CIIOCIO, 3TIJHO 3 3aKOHOJABCTBOM Y BHIIAJIKY, KOJIM
MOBa M1 PO MOCITYTH, 110 HA/Ial0ThCs Yepe3 BiATOBIHI €IEKTPOHHI CHCTEMH.

Crarts 92 LK VkpaiHu mnepembavae, mo IOpumudHa ocodba HaOyBae
IUBUIGHUX TpaB Ta Oepe Ha ceO¢ MUBLIGHI OOOB’SI3KM Yepe3 CBOi OpraHM,
SIKi JIFOTH BIATIOBITHO 10 3aKOHY 200 YCTaHOBYMX JOKYMEHTIB, a 4. 3 cT. 92 [IK
IpU IIbOMY BcTaHOBIOE: «Opran abo ocoba, sika BIiIMOBITHO IO YCTAHOBYHX
JIOKYMEHTIB IOpPUIMYHOI OCOOM YM 3aKOHY BHCTYIA€E Bin 1l iMeHi, 3000B’s13aHi
JUATH B iHTEpecax IOpHANYHOI 0COOH, JOOPOCOBICHO i PO3YMHO, il HE TepeBu-
IIyBaTH TIOBHOBaXXEHbY. Take (opMysTIOBaHHS ITiIKPECITIOBAIO TIPEICTABHHIIb-
KU Xapakrep Ail, sSKUH Terep MOXKHA BHBECTH 3 TIIYMAueHHs 3a3HAYEHUX
HOPM, aJpKe, TISUTBHICTh OpraHiB FOPHIMYHOI OCOOM pPO3IILIIAETHCS TaK Camo,
SIK 1 JisUTEHICTH TPEICTaBHIKA.

Ha nipencraBHMIBKII XapakTep Aiii OpraHiB IOPHINIHIX 0Ci0 BKa3ye TaKOK
m. 2 4. 1 ct. 42 HIIK Yxpainu, sxuii mependadae, Mo IMOBHOBAKEHHS MIPE/ICTAB-
HHUKIB MaroTh OYTH IIOCBITYEHI OBIPEHICTIO FOPUAMYHOI 0COOM abo JOKy-
MEHTaMH, IIO0 IOCBIAYYIOTh CIY)KOOBE CTaHOBHIIE 1 TOBHOBKEHHS ii Ke-
piBHHKA.

ToOTO KepiBHUK IOPUIMYHOI OCOOM BBAXKAETHCS, TTOPSA i3 IPEICTaBHIKOM
3a JIOBIPEHICTIO, TIPEICTABHUKOM FOPHIANYIHOI ocobn. OHAK, BApTO MiATPUMATH
Touky 30py C.A.UBaHKiH, IO BH3HAaHHA OpraHy OPHAWMYHOI ocoOM Ti
NPEACTABHUKOM TEOPETHYHO HEBIPHE, OCKUIBKM HEMHHYyYE BEe IO BHCHOBKY
MpO BIICYTHICTP TOBHOI MPOIECYaNbHOI [I€3JATHOCTI y IOPHIMYHUX OCi0.
Opraiu IOpPUINIHOI 0COOM € HOro YacTHHOIO I HE BHCTYIAIOTh CaMOCTIHHMM
cy0’extoM mpaBa. Came TOMy IUIsl y4acTi OpraHa IopHIM4HOI 0coOH y Tporieci
JIOBIPEHICTh HE BHUMAaraeThcs. be3 cBOiX opraHiB ropuauyHa ocoda He 37aTHa
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Oyna 0 nmisitu sk cy0’ekT mpasa. Lle qae MOXKIHMBICTE, HE OTOTOXKHIOKOUH OPTaHU
IOPHANYHOI 0COOH i3 CaMOIO FOPUIMYHOI0 0c060t0 [1].

B mpoMy KOHTEKCTiI B po3pi3i HAIIOTO JOCTIIKEHHS BapTO KOHCTATYBAaTH,
10 TAKUMH OpraHaMu (TIPeICTaBHUKAMH) FOPHIMIHUX 0Ci0 MOXKYTh OyTH pi3Hi
Cy0’€KTH 3aJIeKHO BiJl BUAY 3aIIUTYBAHOI TOCITYTH.

VY crnenianpHIM miTepaTypi MOXKHa 3HAHTH [1Ba MIIXOOW N0 BHU3HAYCHHS
MOHATTS.  @JIMIHICTPATUBHOTO TIPEICTABHHUITBA (OJHAK BApTO 3a3HAYUTH,
IO TIEPEeBRKHO MOBa MHIe TPO aIMIHICTPATUBHE IPOLIECyasIbHE IIPEICTaB-
HHIITBO, TOMY BH OyZE€MO TOBOPHTH B IIbOMY KOHTEKCTI NPO MOXKIMBICTH
imeHTHQIKAIli TaKMX TBEPIPKEHb I8 NPEICTaBHUITBA B MEKaxX HaJaHHS
aIMIHICTPAaTHBHUX TIOCTYT:

1) me mpaBOBITHOCHMHM, B pPE3yNbTaTi SKUX OIHA 0CO0A, MPEICTABIIOUN
IHIITy B MeXaX CBOIX OBHOBaYKEHb, 3/IHCHIOE TIpoliecyaIbHi Jii [2, . 282];

2) BUMHEHHS MPOLIECyATbHHX i, BANHEHUX 0COO0I0, HAIIJICHOIO IEBHIMHU
MOBHOBYKCHHSIMH, Bifl IMEHi 1HIIIOT ocoOu Ta B 1i iHTepecax [3, ¢. 314].

ToOto, sik 3a3Hayae M.I. CMOKOBHY, B NEPIIOMY BUIIAJIKY MPEICTABHULITBO
PO3IIISIAETHCS 32 JJOIIOMOT'OIO TIPAaBOBIJHOCHH, y APYTrOMy — IpOLecyalbHOT
JSUTBHOCTI CaMOTo MpecTaBHuKa [4].

Posrsinatoun mpecTaBHUITBO B aIMIHICTPATUBHOMY TIPOLEC SIK CUCTEMY
NPOLIECYATbHUX [Iil, aBTOp 3a3Haya€, IO MPEICTABHHK BHCTYIA€ AKTHBHUM
YYaCHHKOM CYIOBOTO IpOLECY, a HOro IisNIBHICTB CHPSIMOBYETHCS Ha OIep-
JKaHHS HAlKpaIoro MpaBOBOTO Pe3yJIbTaTy Ul HoBipHTeNs. DaKTHIHO Te came
BiZIOyBa€ThCS B MEXax IPE/ICTABICHHS IHTEPECIB 3asBHUKA MPU OTPUMAaHHS
aJIMIHICTPATHBHOI MOCIYTH B cepi OyaiBHUIITBA.

Pesynbratom niif mpencraBHHKa MOXKYTh OyTHM 3MiHA Y TIPUIMHEHHS,
a Tako)X BUHUKHEHHS Ta peajlizallisi MpolecyalbHUX IpaB i 000B’sI3KiB 0cOOH,
Ky TIpeAcTaBisie. [IpoTe, Ha TyMKy OKpeMHX JOCTITHUKIB, TAKWHA MiIXid Ma€e
pAn HemoNiKiB. 30KpeMa, JJO3BOJIIE PO3IJLINATH JIMIIE 30BHIIIHI SBHIA
Ta BPEryJIbOBaHI HOPMATHBHO BiTHOCHHH, HEXTYIOUM CYTTIO IIPEICTABHHULTBA
Ta HOTO MicIleM y mpaBoBiii cucTemi. Pa3oM i3 THM Takuii miaxin He JO3BOISE
BpaxyBaTH 3MICT CaMHX HPaBOBIIHOCHH, SIKI BiIOyBarOThCS MDK IIPEICTaB-
HHKOM Ta 0CO0O¥0, 5K BiH IPECTABIISIE, YU MK MPEACTABHUKOM Ta CYIOM.

[HmmiA migxixn o3BOJISIE PO3IVIAAATH MPAaBO3ACTYITHHITBO SK HAsBHICTH
BIJIHOCHH MDK TIPEJCTABHUKOM 1 OCOOOIK Ta MiXK MPEICTABHUKOM 1 CYJIOM,
NpOTe HE BPAXOBYE, IO, OKPIM MPOLECYaTbHUX IPABOBIIHOCHH, IE CYA
€ 00OB’SI3KOBHM €IIEMEHTOM, € i iHILI, 8 OTXKE, HE € BUYEPITHHM.

Takum 9UHOM, OKpEMi aBTOPH BKa3yIOTh, IO IPEICTABHUIITBO B aIMiHiC-
TPaTHBHOMY TIPOIECi CIiI BH3HAYaTH $K CYKYIHICTh TPHOX EJIEMEHTIB,
00’€ZIHAHKNX B OJIMH IHCTHMTYT: Jili, HOPM Ta npaBoBiTHOCUH. OTXKe, PEe/ICTaB-
HHUILITBO BHM3HAYAIOTh SK BYMHEHHA B CYJOBOMY IIPOIECi OIHIED 0OCO00I0
(IpeZICTABHUKOM) Y MEXaX HAJJaHUX TIOBHOB)XCHb FOPUAWYHUX il Bij iMCHI
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mpaB 41 000B’s3KiB [5, ¢. 112].

Bigmosigao no Crt. 26-1 3akony VYxpainm «IIpo perymroBaHHS MicToOy-
JUBHOI iSTTBHOCTI», SIKIIO JOKYMEHTH IOJIal0ThCSl 0COONCTO, 3asBHUK IIpes siB-
Jsi€ TOKYMEHT, IO TMOCBiquye ioro ocoOy BimmoBimHO MO 3akOoHY YKpaiHH
«IIpo €muanit mepxaBHU AeMorpadiyHUil peecTp Ta MOKYMEHTH, IO Tif-
TBEPUKYIOTh TPOMAISHCTBO YKpaiHH, MOCBIAYYIOTh 0COOY 4 ii ClielianbHuUi
cTaTyc». Y pasi sSKIIO 3asBHHKOM € iHO3eMellb abo 0coba 0e3 rpoMajsHCTRa,
JIOKYMEHTOM, IO TIOCBIiIUy€ 0CO0Y TaKoro 3asBHUKA, € HAIIOHATBGHUI, JHILIIO-
MaTHYHUH YU CIIY’)KOOBMH macrmopT iHo3eMIs a0o0 IHIIMKA JOKyMEHT, IO
TIOCBIqIy€E 0cO0y.

VY pasi momaHHS ITOKYMCHTIB TIPEIACTABHUKOM BIIACHWKA (CITIBBIACHHKIB)
00’€KTa HEpyXOMOTO MalHa 3asBHHUK JOJATKOBO TIPEA SIBISE ITOKYMEHT,
III0 3aCBIUY€E HOTO TIOBHOBAKEHHSL.

JIOKYMEHT, IO 3aCBiI4ye MOBHOBAKCHHS MPEICTABHUKA, BUIAHHUN BiJIIO-
BIZIHO JI0 3aKOHOIABCTBA 1HO3EMHOI JIep)kKaBH, TOBHHCH OYTH Jierai30BaHHA
(KOHCYJIbCBKA JIETalli3allis Yy MPOCTAaBJIEHHS arloCTHII0) B YCTAHOBJICHOMY
3aKOHOJABCTBOM TOPS/IKY, SKIIO IHIIE HE BCTAHOBJICHO MDKHApOIHUMHU
JIOTOBOpaMH YKpaiHH, 3rofja Ha OOOB’SI3KOBICTh SIKMX HajaHa BepXoBHOIO
Panoro Ykpainu. Taxuii 1OKyMEHT MOBHHEH OyTH NEpeKiaJiecHHii Ha Aep KaBHY
MOBY i3 3aCBiTYEHHAM BIPHOCTI IepeKsIay 3 OAHI€T MOBH Ha iHIITYy abo mimnucy
HepeKIIaada B yCTAaHOBICHOMY 3aKOHO/IaBCTBOM TOPSIIIKY.

Bkazani HaMH aclieKTH TPEACTAaBHHULTBA B OJIEPKaHHI aJMIHICTPaTHBHUX
nociyr B cdepi OyJiBHUITBA, CBIYATH PO LIMPOKY NATITPY MUTaHb, IO BapTi
yBaru Ta JIOCHI/DKEHHs, 3BaXAIOUYM HAa OOCAT Ta BHAOBY XapaKTEPUCTHKY
JIOCTI/DKYBaHUX HaMH IMOCIyT. B ToMy w4wmcii, 1 mutaHHs OyIyTh akTyalisy-
BaTHCS 3 YacOM 3aBEPIIECHHS MOBHOMACIITAOHOTO BTOPTHEHHS, KOJMHM 301iIb-
IIATBCS YUCIIO 1HO3EMHUX IHBECTOpPIB B pO30OYIOBY JEpKaBH, a TaKOX
301IBIINTE YHCIIO BIACHUKIB 3EMETb.
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CY/ SIK CYB’EKT 3AIIOBITAHHSI PEIEIMBHIN
3JIOYNHHOCTI B YKPATHI

Xaiinanskuii €. C.
KaHouoam 1opuoudHUx Hayk, cyoos,
Tleyepcoxuti pationnuti cyo micma Kuesa
M. Kuis, Yxpaina

Bapro 3a3HaumTH, 110 B Cy4acHii mpaBoBili Jiteparypi npoOieMi
3ano0iraHHs KPUMIHAJIBGHUX TIPaBOMOPYIICHh IPUALUICHO OCTATHBO YBarm.
BomHouac, mo cTOCyeThCs Cymy SK Cy0’ekTa 3amoOiraHHS —peleIuBHIN
3MI0YMHHOCTI JaHOMY TIPEIMETY JOCIIHKEHHS BITIN3HAHI BUCHI IPUAUTIIOTH HE
JIOCTATHRO yBard. lIpoBeneHwii HaMH aHANI3 TO3WIIA BITYM3HIHUX BUCHHX
3 [IBOTO MPHBOAY, CTBOPHB IMIIIPYHTS HAIATH MPOIMO3UIIIIO MO0 BKIIFOUESHHS
JI0 CKJIAJIOBUX IIPAaBOBOI'O CTATyCy CYIy, 3aIlI00IraHHs PeLieJUBHOI 3I0YMHHOCTI.

Takwif miaxig IpyHTYEThCS HAMH Ha TOMY, IO COLUIBHO-TIPaBOBA CYTHICTB
3aI00DKHOT  JISUTBHOCTI Cyly YKpaiHH BiATBOPIOETBCS W KOHKPETH3YETHCS
y 3micTi ii QyHKUiH, sSKi XapaKTepU3YIOTh TOJOBHI HAMpPSMKH ii poOOTH
[0 BUKOHAHHIO ITOKJAJICHUX Ha Hel 3aBIaHb. OCKUIBKM TOJIOBHUM 3aBJIaHHS
Cylly € 3iCHEHHS IpaBocyis Ta 3abe3IeueH s IIpaBa KOXKHOTO Ha CIIpaBel-
JMBUI CyJ, 3aXUCT TpaB, CBOOO] 1 3aKOHHUX IHTEpPECiB OCi0, a TaKOXK PO3IILIA
CIIpaB BIAMOBIHO JI0 BCTAHOBJICHHX TIPOLIEAYP 1 3aKOHY, MU BBXKAEMO, 1110 TIPH
PO3IJISIl  KPUMIHAJIBHOTO MPOBAKCHHS 332 BUHMHCHE OCO0OI0 IMOBTOPHOIO
KPUMIHAIBHOTO IPaBOIOPYIICHHS Cy/l Mae BpaxoByeaTH HOTo BHJ, KBamii-
KyI04i 03HaKH, CaHIIIO 1 Cy/TUMICTb Ta COLiaJIbHy TOBEIIKY.

CaMe TOMy, BpaxOBYIOUM HaI3BHYAiHYy BaXKIMBICTh Ta aKTyaJbHICTh
BUPIIICHHS THTAHHS IIOJ0 3MICTy (GYHKIIl cyay y cdepi 3amobiraHas perie-
JMBHOI 3JIOYMHHOCTI Ta 1i CHIBBIIHOIICHHS 3 NPH3HAUCHHSIM TIOKapaHHS
3a TIOBTOPHE KpUMiHAJbHE HPABONOPYIICHHS, BapTO MpOAHATI3yBaTh 1 yepes
MPU3MY KPUMIHOJIOTTYHOT HAYKH.

Tak. BitumsHsiHa BueHa B.C. batupraeBa BBakae, IO «IIpH BCI aKCHO-
MaTHYHOCTI TBEPKEHHS, [0 PelleIMBHA 3I0YMHHICTh —KOHCTaHTa 3JI0YMHHOCTI
3a Oymb-sIKid 1epkaBi, TpeOa HarolocuTH W Ha TOMy, Mo 1i mpupoxa
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BIIPI3HAETHCS CBOEPITHICTIO, OCKUTBKH II¢ HABITh HE OKPEMUI BUJI 3IIOYMHHUX
NPOSIBIB Y CTPYKTYpi 3arajibHOI 3JI0YMHHOCTI , @ CUCTEMHE YTBOPEHHS SKE
BIITpaE,pollb  KOHCTPYKTOpa, (EHOTHITY ¥ KOPEISTH KPHMIHOJOTITHOI
JisuibHOCT [1, €. 5].

Iami BiTumsasHI BueHi O.I'. Kox6, [.M. KonoTys, po3rsimaroun KpuMiHO-
JIOTIYHY XapaKTEepUCTHKY Ta 3amoOiraHHSA pelelrBHOI 3TOYMHHOCTI HAIIIIH
BHCHOBKY, 1110 «00pOTH0a 3 PEleIMBHOIO 3IOYMHHICTIO B YKpaiHi sBIsie co00r0
OJTMIH 13 TOJIOBHHMX HAPPSIMIB IISUTBHOCTI MPABOOXOPOHHH X OPTaHiB 1 CYy 11010
MITPUMKH TIPaBOIIOPYIKY B CYIUIBCTBL,a TakoX 3a0e3redeHHs Oe3MeyHux
YMOB O KUTTEAUIBHOCTI OKpeMOi B3ATOI OCOOM, CYyCHINBCTBA Ta JEpKaBH
B miomy» [2, ¢. 519].

BapTo Takox 3a3HauMTH, IO Y YUHHOMY KprMiHaIBHOMY MpOLECyTbHOMY
komekcy Yipainu (KIIK Vkpainu) [3] Takok HeMa CIemiaTbHOI HOPMH, SKa
nepenbadana 6 0OOB’SI30K Cymy 3amobiraTh MpUYMHAM W yMOBaM BYMHCHHS
0C0000 MOBTOPHOTO KPUMIHAIBHOTO IIPABOIOPYILIECHHS 1 pearyBaTd Ha HUX
BIZIMTOBITHUM MOJAHHSIM.

Ha namy mymKy, 1ie moB’s3aHO 3 TO3HUIEI0 €BPONEHCHKOTO Cyay 3 MpaB
JrOMUHY y crpaBi «JlakTapac nmpotu Jlutem» [4] 1010 HEOOXITHOCTI CYBOPOTO
JOTPHIMAHHS TPUHITMITY TPE3yMIIIIii HEBHHYBATOCTI SK OHIET 31 CKIAJOBHX
BUMOT' CIIPaBEUIMBOTO CYIOBOTO po3miisiny. 3okpema, Ha aymy Cymy,
BUSBIICHHS TPUYMH 1 YMOB BYMHEHHS KPHMIHAJBHOTO IPABOIOPYILECHHS
Il pearyBaHHs Ha i€ BiJIOBIIHMM TIPOLECYaJbHUM JOKyMEHTOM — IOAAHHIM
Cy[uIi JI0 OpraHy JOCYIOBOIO PO3CITiAyBaHHS ab0 MPOKYpPOPY, € JAOCTATHHOIO
MICTABOIO IS TPUMYILICHHs, IO II0CaaoBa ocoba ska pociiayBana (akt
MOBTOPHOTO BYMHEHHS KPHMIHAJIBHOTO IIPaBOIOPYIICHHS, HE Hajana Cymay
TPYHTOBHHX JIOKa3iB TPO Te, 110 0c00a M1 Yac BiOyBaHHS MTOKApaHHs B MICIISIX
HecBoOoau JIKBC Vkpainn He cTana Ha IUIAX BUIPABICHHS. A TOMY, IIe MOXe
OyTH CBOTO POy TUCKOM Ha CYJI, IKHif BHHOCHTB Bifl IMEHi Iep KaBH BUPOK.

3BHUYaiiHO BITYM3HSHI BUCHI B TaTy3i KPUMIHAIBHOTO MPOIIECIAIFHOTO IpaBa
HE 3aBXAU MiATPIMYIOTh TMO3HIII0 KPHMIHOJOTIB IIOAO BUSIBJICHHS NPHIWHH
1 yMOBH BUMHEHHS KPUMIHAJIILHOTO TIPABOTIOPYILEHHS, & 0COOIMBO OBTOPHOTO,
1 pearyBaTH Ha HUX Y KpUMIHAJILHOMY MPOLIEC.

Mwu 3BHYAfHO HE MIATPUMYEMO TaKy MO3MIUIO TPOLECYalliCTiB,0CKUTBKA
B IIPAKTHIIi Cy/y JyXK€ 4acTO BUHHKAE MMTAHHS NPU3HAUYCHHS TIOKapaHHs 0co0i,
SIKI BYNHUIIA TTOBTOPHE KPHMIHAJIBHE MPABOIIOPYIICHHS Ta € PaHiIlIe CyJUMOIO.
Burbie Toro, 3 orsLy Ha 3MiCT BUMHEHOTO KPUMIHAIBHOTO MTPABOIIOPYIICHHS,
XapaKTEePUCTUKH OCOOH, sIKa HOro BUMHWIIA, CYA MOXE IMOCHJIUTH ITOKapaHHA
a00 3BUTPHUTH Bifl BiIOYBaHHS TIOKapaHHS.

3BHYAliHO PO3BSI3aHHs J[aHOI MPOOJIEMH, SIK 3a3Hauae BITUM3HSIHUIA HAayKO-
Bellb A.A. Bo3HIOK MOXHA IIIIXOM TU(EPHINIHOBAHOTO MMIXOAy A0 IPH3HA-
YEHHS! Y3rO/PKEHOTO MOKapaHHs, 3aIeKHO BiJl 0OCTAaBHH, IO ITOM SIKITYIOTh Ta
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O0STYIOTh TIOKApPaHHs, OCOOM BHHHOTO Ta pE3YJBTATIB TO3WTHBHOI IMIiCIS
3JI0YMHHOI MOBEMIHKHU[ 5, ¢. 802].

Omxe BUKIAJICHE, & TAKOXK PE3yJIbTaTH MPOBEICHOTO0 HAMHU JIOCIIPKCHHS
JIOBOJSTEH NTOUUTBHICTE 3akpimut B KoHctutymii Yxpainu (crarri 124, 125,
126) Ta B 3akoni Ykpainu «IIpo cymoycrtpiii i cTaTyc cymaniB» QyHKIO Cymy
3amo0iraTi peleIrBHIA 3MOYMHHOCTI B YKpaiHi IMUIIXOM BHHECEHHS OKpPEeMOi
YXBaJIH.
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ICTOPUYHUAI PO3BUTOK KOJIBIMHUX HOPM
IMPABA BJIACHOCTI

XiBa Cyaran
3000y6ay mpemvo2o (0CEIMHbO-HAYKOB020) PIGHS UYOT OCEImU
Kagpeopu yusinbHO-Npasoux OUCYUNIIH Ma CIMAMUCTIUKU,
Midchapoornuil eymanimapHuil yHigepcumem
M. O0deca, Yrpaina

[IpaBo BIACHOCTI € KJIFOUOBOIO KATEropi€r0 MUBLIHHOTO IMpaBa, a B MDK-
HapoaHoMmy mpuBatHOMY mpaBi (MIIII) BoHo HaOyBae OCOOJNMBOTO 3HAYCHHS
4epe3 TPAHCKOPIOHHUN XapakTep BimHOcHH. Kodmi3ifiHi HOpMH, 1110 BU3HAYAIOTH
3aCTOCOBHE TIPaBO [0 BIMHOCHH BJACHOCTI 3 IHO3CMHHM €JIEMCHTOM,
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(hopMyBaMcst CTONITTSMY TiJl BIUIMBOM IPABOBUX, €KOHOMIYHHX 1 COLUAIBHUX
takropiB. Llst crarTs aHamilye eTranu PO3BUTKY KOJI3IMHMX HOpPM IIpaBa
BJIACHOCTI, iX BB Ha cydacae MIIII Ta ocoOmBOCTI 3aCTOCYBaHHS B YKpaiHi.
dopMyBaHHs KOMI3IHHUX HOPM IIpaBa BIACHOCTI PO3MOYATIOCS B CEPEIHBO-
BiuHIM €BpOI, KON TOPrOBENbHI 3B’SI3KM BHMAarajd BHPIIIEHHS CIIOPIB
i3 iHo3emHIM enemerToM. Y XIII-XIV cromitrsax B Iramii 3apommmacs Teopis
CTaTyTiB, sika ctaiga ocHoBoro MIIIIL. Itamiiicekuii ropuct bapromyc me Cacco-
tdepparo (1313-1357) po3pi3HsB cTaTyTH peaibHi (statuta realia) Wit pedoBoro
nmpaBa Ta TIepcOHabHI (statuta personalia) It 0COOMCTHX BiZHOCHH.
s Hepyxomoro MaiiHa 3acTocoByBaBcsi mpuHIMN Iex rei sitae (3akoH micis
PO3TalIyBaHHS pedi), IKUI CTaB OCHOBOIO PETYITIOBAHHS TpaBa BIacHOCTi [1].

Leif mpHHITAIT TPYHTYBABCS HA TEPUTOPIaTBHINA TIPHB’S311i: TIPABO BIACHOCTI
Ha HEPYXOMICTh BH3HAYAJIOCS 3aKOHOM KpaiHH, ¢ MaiHO po3ramoBae. J{imsi
pyxoMoro MmaiiHa wacrinre BukopuctoByBamacst lex domicilii (zakon wicris
MPOKUBaHHS BJIACHHMKA), IIO BiJ0OpaXkasio ioro MoOuUTbHICTB. SIK 3a3Hadae
Haiici y mpari «The Conflict of Laws», 1mi npuxmumm Oynu crpoOoro
cucreMarusallii B ymosax (eonaiabHoi posapoodneHocti [1].

Y XVI-XVII cromitrsax, i3 ¢opMyBaHHAM HalllOHAIBHUX JEpKaB,
KOMIi3iiHI HOopMH Todanw HaOyBatu 4iTKocTi. Y ®panmii Komeke Hamomeona
(1804) 3akpinue lex rei sitae s HepyXOMOCTI, BIUTMHYBIIM HA KOHTHHEH-
tameHy €Bporry. Ymepix ['yOep y Tpakrari «De conflictu legumy» (1684)
3aIpOIIOHYBAB PO3MEKYBAaHHS IIpaBa BIACHOCTI 3aJIGKHO Bill THIy MaifHa Ta
Mmicisg Horo 3HaxopkeHHs [2]. YV BemukoOpuTaHii, e JOMiHyBaO 3arajbHe
MPaBO, CYIU CIUPAITHCS Ha PELIEACHTH, 10 YCKIIAAHIOBAIO yHidikarrio [1].

Jns pyxoMmoro MaifHa, sike TepeMilyBajJocsi depe3 KOPIOHH, BHHHKIN
aIbTepHATUBHI TpuB’si3kM, sK-0T leX loci actus (3akoH Micilsi BUMHEHHS
npaBounHy). Lle BimoOpakamo 3pocTaHHS TOPTiBIi Ta MOTPedy B THYYKIIIKX
HOpMax.

Y XIX cromirti riobamizamis Ta iHIyCTpiami3amis MOCHIIIM TOTPeOy
B yHidikamii KomizifiHux HOpM. Y Tiedl mepiom mpumHmmm lex rei sitae mus
HepyxoMocTi Ta koMmGiHarist lex domicilii i lex originis (3akoH MicIit moxo-
JKEHHSl MaiiHa) Uil pyXoMOoro MaiHa ctamu cradgapTamu [1]. Ha mowarky
XX CTOITTS 3’SIBUIHCS] MIDKHAPO/IHI I0TOBOPH, HANPHKIIA, |'aa3pKka KOHBEHITIS
1955 poky mpo mpaBo, 3aCTOCOBHE /IO MDKHAPOJHOTO IPOAAKY TOBapiB,
sIKa BPETYIIIOBaJla OKPEMi aclIeKTH TpaBa BiIacHOCTI [3].

B VxpaiHi, sika B XIX cromitri BXommia a0 ckiamy Pociiicekoi iMrmepii,
KOMi3iiHI HOpMH 3anmmmiaiucs ¢parmentapaumu. Ilicms 1991 poky Ykpaina
movana ¢opmysaru Biacae MIIIL, 3okpema dwepe3 3akon «IIpo mixHapomHe
TIPHUBATHE TIPaBOY, sIKKit 3akpimus lex rei sitae mus Hepyxomocri ta lex loci actus
JUIS pyXxoMoro MaiiHa [4].

VY nppyriii nonoBuHi XX CTONITTS TioOamizaiist mpu3Bena a0 yHigikarlii
komiziiinux HopM. Komsenmis OOH mpo noroBopu MiKHapoIHOI KyMiBIIi-
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npopaxy ToBapiB 1980 poxy (CISG) BcraHOBMIIa NpaBWia MIONO IIEPEXOTY
npaBa BJIACHOCTI B TOPTiBJI, 3aJIMIIMBIIN MPOCTIp Ul HAIIOHAJIBHOTO IpaBa
[5]. V €C Pernmamentn Pum I (2008) i Bproccens 1 bis (2012) yrounwmmm
3aCTOCYBaHHS KOJI31HHUX HOPM J0 PEIOBHUX IIPaB [6].

IlosBa 1dpoBHX axKTHWBIB TOCTABIJIa HOBI BHUKIMKA. |paaumiiiHi
TpuB’s3KM, SK lex rei sitae, BusBrMCS MeHIT epEeKTHBHUMH IS HeMarepi-
anbHUX 00’ekTiB. B Ykpaini, monpu nporpec y MIIIL, perymroBanHs mud)poBUxX
aKTUBIB 3aJMIIAEThCs HemoctatHiM [4]. YV konTekcti BiitHu (3 2014 poky)
BUHUKIIM TIPOOJIEMH 3aXHCTy ITIpaBa BJIACHOCTI HAa OKYIOBAaHHMX TEPHUTOPISIX,
IO TIOTPeOYe amanTaIlii KoMi3iiiHIX HOPM.

KomiziifHi HOpMH TIpaBa BIACHOCTI CBOJIOIIOHYBAIM BiJl CEpPEeIHBOBITHOT
Teopii CTAaTyTiB [0 Cy4aCHHX MDKHApOJHMX CcTaHmapriB. Lex rei sitae
3IUIIAETBCS OCHOBOIO [UISI HEPYXOMOCTI, aie Iad PyXOMOro MaiHa Ta
rdpoBUX akTWBIB MOTPiOHI HOBI migxoau. B VYkpaini HeEoOXigHO BIOCKO-
HaJIUTH 3aKOHOJIABCTBO, TAPMOHI3yBaBIIM #oro 3 HopMamu €C 1 BpaxyBaBIIn
CydJacHi BUKJIMKH, TaKi sIK 3aXHCT BJIACHOCTI B YMOBaX BIHHHM Ta peTyJIIOBaHHS
I(POBHUX aKTHBIB.
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MEJIALIA TA ii AJAIITALISA JIO YMOB BOEHHOI'O CTAHY
B YKPAIHI

Xaucerik M. A.
dokmop pinocoii 'y eanysi npasa,
cmapwutl 6uKIaA0ay Kageopu npasa ma eKOHOMIKO-QhiHanco6oi besnexi,
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M. Jhyyvk, Yrpaina

Meqiariist SIK anbTepHATUBHUH CITOCIO BPETYIIOBaHHS CIOpiB HaOyBae
0cOONMMBO  aKTyaJdbHOCTI B yMOBaxX 30pOHHOrO KOH(IIKTY, OO TpUBae
Ha Tepuropii Ykpainu. BifiHa cnprumHIIa He JHINE TIHOOKI 3pyIICHHS
B CYCIIBbCTBI, a W axTUBi3yBaja MOTPeOy Yy BIJHOBJIEHHI KOMYHIKaIlii
Ta BUpILIEHHI MDKOCOOHMCTICHUX, TPYIOBHX Ta MalHOBHUX CIIOpIB y HEHACHIIb-
HMIbKUI croci6. B ymoBax mnepeBaHTa)KeHOI Ta YacTKOBO I1apajli30BaHOl
CHCTEMH TIPABOCYISI BIPOBAKEHHS Ta a/lanTallist IMpoLeyp Meiarii 10 yMoB
CBOTOJICHHS € OJHHM 3 TI€BHX HAIPSMKIB 3MECHILICHHS COLIANTBHOI HANPYTH, L0
Yy CBOIO Yepry MO)Ke CIyryBaTH ¢(DEKTHBHHM MEXaHI3MOM peaisallii e
CTaJIOTO PO3BUTKY YKpaiHH, cepel SKHX IMPOBIHE Miclle 3aiimMae «mo0ymoBa
MHPOIIOOHOTO 1 BIIKPHUTOTO CYCIIBCTBA B IHTEpecax CTaJlor0 PO3BUTKY,
3a0€3MeUYCHHs IOCTYIy A0 MPaBOCYIISA U BCIX 1 CTBOPEHHS €(CKTHUBHUX,
TII3BITHUX Ta 3aCHOBAHMX Ha LIMPOKIH yJacTi IHCTHTYII Ha BCiX piBHIX» [1].

3 moyaTkoM ITOBHOMACIITaOHOI BifHM YKpaiHa 3ilITOBXHYJNACS 3 DPi3KHM
3pOCTaHHSM KUIBKOCTI MIKOCOOMCTICHHX, TPY/IOBHX, MaifHOBHX Ta CIMEHHHX
KOH(ITIKTIB, $Ki, BPaXxOBYIOUM 3yMOBJEHE OO0 €KTHBHUMH TPUINHAMH
00Me)KeHHS TIpaBa Ha CYIOBUI 3aXUCT I 3HAYHOI KUTBKOCTI JKUTEITB YKpaiHu,
JIOCHTB 9aCTO HEMOXJIMBO a00 BKpal TSHKKO BHUPIMIUTH TPAIULIHHAM CYIOBHUM
cocoboMm. Y BimmoBims Ha 30poifHy arpecito KpaiHH-Cyciga IMpOTH HAIIoi
nepkapu [IpesumeHtom Ykpainu Oyno BuaaHo Ykaz Ne 64/2022, sxum
3aMpOBAKEHO BOEHHUI CTaH [2], 0COONMBICTD SIKOTO TIOJISIrae y TOMY, IO i
yac Horo il 3a3HalOTh CYTTEBHX 3MiH yci cepu CyCHUIBHOTO JKUTTS, aJhKe
B YMOBaX BOEHHOIO CTaHy aKTHMBI3YIOTbCS IHIII TIPaBOBI MeXaHi3MH,
HDK Y MUpPHH{ 4ac, i BCTAaHOBIIOIOTHCS TICBHI OOMEXKEHHS U TPOMAISIH Ta
cy0’eKTiB rocrmomaproBaHHsA. | Xoda, BiAmoBimHO g0 crarti 64 Koncturymii
VYxpaiau, npaBo OyAb-sIKUMH He 3a00pOHEHHMHE 3aKOHOM 3aC00aMH 3aXHIIaTH
CBOI TpaBa i cBOOOAW Bi MOPYIIEHBb i MPOTHUIPABHUX IOCATaHb HE OOMEXYy-
€TbCS HABITHh B YMOBaX BOEHHOTO a00 HaJ3BHYaHOTO cTaHy [3], peamizatis
npaBa Ha CY/JOBHH 3aXWCT B CHOTOIHIIIHIX pealisiX 3HAYHO YCKIIAJHEHA.
3a Takux 00CTaBUH HEOOXITHOIO AJIbTEPHATHBHOIO CYJOBOMY IPOILIECY MOXKYTh
CTaTW I03aCy/I0BI CIIOCOOM BpETYJIOBAaHHS KOH(QJIKTIB, 30KpeMa, OHJIalH-
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Meqiaiis. BpaxoBytounm pyiiHyBaHHS CylOBOI iH(pPacTpyKTypH, HepeBaHTa-
JKEHHSl CyJiB, TPHBAJII CTPOKHM PpO3IVIAAY CIpaB, BUMYILIECHE MEpeMillleHHS
HACCIICHHs, OHJIAH-MeNiallisi 3JaTHa 3a0e3NeYnTH IIBUAKI, KOH(imeHIiiHI
Ta THYYKi MEXaHi3MH BUPIIICHHS CIIOPIiB HABITH 32 YMOBH IepeOyBaHHS CTOPIH
Ha 3Ha9HIN BiICTaHi MiX c00010 200 B pi3HHUX KpaiHax.

VY 3akoni VYkpainm «IIpo memiamiro» Bim 16.11.2021 poky BHCBITIEHO
MOHATTS, TOPSIJOK, yYMOBH NPOBEJCHHS MeJialii, mpaBa Ta 00OB’SI3KU
MeImiaTopiB, a TaKOXX IHINI 3aralbHi IHMTAHHA IIOJO Ili€i TMpoLexypH
M03aCy/IOBOTO BperyioBaHHS KOH(MIKTIB. OHIaiiH-Menmianiss sK Pi3HOBUJ
Mefjanii OKpeMO Ha 3aKOHOJABUOMY piBHI HE PO3IIIIAETBCS, TOMY <SIK
BITIOBI/IF HA Ti BUKIIMKW, IO MOCTAIOTh Yy IIOJCHHIN AiSUTBHOCTI MemiaTtopa y
3B’SI3KYy 3 TOSIBOI0O HOBHX OOCTaBHH, PI3HOMAHITHICTIO >KUTTEBHUX CHTYAIil,
BIZICYTHICTIO PO3POOJIEHOTO PEryJIIOBaHHS Ha 3aKOHOJIABYOMY PiBHI ... 3 METOIO
HaJaHHS ONOpH It Oe3nedHoi npodeciiHol MeiariifHoT MpaKTUK» mpode-
CIiHOI0 CHUIFHOTOIO MeaiaTopiB YkpaiHu Oynmu cTBopeHi Pexomenpartii mis
MeJ[iaTOpiB MIOJI0 MiATOTOBKH Ta IMPOBEICHHS OHJIAH-Meialil, y SKUX OHJIaiH-
MeJIianisi BU3Ha4YeHa SIK «CHOCiO BUPIIIEHHS! CIOPIB MK CTOPOHAMH KOHQIIKTY
3a JIOTIOMOTOI0 TPEThOi HEHTPAIbHOI CTOPOHHM — MEIIaTopa, CIpsIMOBaHUN Ha
MONIYK pIllIeHb, 10 BimOOpaKalOTh IHTEPEeCH KOXKHOI CTOPOHH, B IIPOIECi
TIPOBE/ICHHS IIEPETOBOPIB Y OHJIAHH-PEKUMI 3 BUKOPHUCTAHHAM iH(OpMAITIHHO-
komyHiKaniiiaux TexHonorit (IKT) aucraHIiifHOI CHHXPOHHOI (OJHOYACHOT)
Ta/du aCHHXPOHHOI (HEoqHOYacHOI) KoMmyHiKamii» [4]. Bapto 3ayBaxkuTH, 10
BKa3aHI peKOMEHallii OyJId CTBOPEHi, HacamIiepel, y BIANOBIIb HA BHUKIHKA
nanzneMii kopoHaBipycy COVID-19, ane € IJIKOM aKTyaJlbHUMH JUIs
MPaKTHYHOT'O 3aCTOCYBAHHS 1 B YMOBaxX MPaBOBOTO PEKMMY BOEHHOTO CTaHYy.

VY YoMy X mOJSraloTh OCOOJIMBOCTI OHJAMH-Memianii Ta ii mepeBar,
SKI HacaMIlepesl, MOXKyTh OYTH KOPHCHHMH JUISI BPETYIIOBAHHS CIIOPIB y ChO-
TOAHIITHIX peanisx? BiuTbIIicTh HAYKOBIIB Ta MEIiaTOPIB-IIPAKTHKIB aKIICH-
TYIOTb yBary Ha TaKMX IMO3UTHBHHMX CTOPOHAaX L€l MPUMHPHOI MPOLETYpH:
1) noctymHicTh; 2) KOPOTKHIA CTPOK PO3B’SI3aHHs THTAHHS; 3) HIDKYA, HDK
Y CyJIOBOTO TIPOIIECY, BAPTICTh; 4) KOH(DIACHIIIHHICT Ta IPUBATHICTS [5, . 385];
5) 3aorma/pKeHHsT Yacy Ta BUTpPAT Ha TOi3AKy [6, c. 158]; 6) BimbHuit BHOip
JIOKaIlii KO)KHAM YYacCHHKOM Meiallii; 7) BCi yY4acHHUKHM 3HaXOASATHCS B MiCII
Ta OOCTaHOBLI, W0 € JUIi HUX HaHOUTHII KOMGMOPTHUMH Ta 3PYYHHMH;
8) He BUTpavarOThCS pecypcH (YacoBi, (iHaHCOBI, (i3MUHi) Ha TEpPEMIIICHHS
JI0 Y3TODKCHOI, €QWHOI IS BCIX CTOpIH JIOKAIii Ui 3yCTpidi Bid-Ha-Bid,
9) isnyHa MUCTAHINSA MK CTOPOHAMH MOKe OyTH TOMATKOBHM (PAKTOPOM
0e3MeKH i1 9ac Mefiarlii Ta CIprsITH BperyIioBaHHIO KOHQIIKTY; 10) cTopoHH
MaloTh MOJKJIMBICTh JI0JIATKOBO KOH(]IAEHIIIHHO a00 BIIKPUTO MO3HAYUTH CBii
CTaH Ta/ab0 3aMMT ILISIXOM JIOIHCY B 4aT 0coOUCTO Meaiaropy [4] Ta iH.

Pazom 3 THM, OHNaiH-Mexmiamisi HE MO)XKE BHCTYNAaTH YHiBEpCATHHHM
CrIocoOOM BpETyJIIOBaHHs KOH(MIIIKTIB HA BIACTaHI, OCKUIBKY 1i e(h)eKTHBHICTB Ta
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PE3yJIbTaTUBHICTD 3aJIEKUTh BiJl MEBHUX 00 €KTHBHHX Ta Cy0 €KTHBHMX (hax-
TOpIB, cepel SKMX HaWOUIbII BaXIMBUMH €: 1) motpeda y I0IaTKOBOMY
V3TO/DKCHHI CIOCOOIB  yKIIaEHHS JOTOBOPY PO TIPOBEACHHS Memiarii
Ta (hikcaril pe3ysbTaTiB 3yCTpidi Mmij yac oHaiH-memianii [6, ¢. 159]; 2) Bucoka
3aJIeXKHICTB SKOCTI CITUTKYBAaHHS Bif IIM(POBOI TPaMOTHOCTI YUaCHHKIB Meiartii,
SIKOCTI 3B’SI3KYy Ta CIIPOMOXKHOCTI TEXHIYHMX 3ac00iB KOMYyHIKamii, SKOCTi
OCBITJICHHSI; 3) OHJIaiH-KOMYHIKallisl TMOTpeOye IOCHICHOTO BHKOPUCTAHHS
MICUXOJIOTTYHHX, IHTENEKTyaJbHHX Ta (I3MYHHX pPecypciB  YYaCHHKIB;
4) migBUINEHUH PU3UK TIOMUJIKOBOI iHTepHpeTarii [iii cTopiH Ta/abo momii,
TIOB’SI3aHKX 3 TCXHIYHUMU aCTICKTaMK KOMYHIKaIlii [4] Ta iH.

OkpiM TOro, HaJ3BHYAWHO BArOMHM HEIOJNIKOM, SKHH MOXE CYTTEBO
BIUIMHYTH Ha pPe3yJbTaTH OHJIAiH-Meiallil, BBAXKAETHCI OOMEKCHHSI MOMKIIH-
BOCTI «KHBOTO» CITUIKYBAaHHS MeZiaTopa 3i CTOpOHaMH KOHQIIIKTY, IO MOXKeE
TepeIKoKaTH TT00YI0B1 JOBIPIIMBHX BiTHOCHH MK yYaCHUKAMU MeiaIliifHIX
ceciii, YCKIaJHIOBaTH IJI1 MeJiaTopa 3uMTyBaHHS HeBepOaJbHOI IOBEIIHKH,
POOOTY 3 EMOIIISIME Ta pearyBaHHs B PSXKHMI PEATLHOTO Yacy Ha MpoIieC.

Be3ymoBHO, Meriariisi B yMOBax BifHM — HeE JIMIIE NPABOBHMI IHCTPYMEHT,
a i 3aci0 coIianbHOTO 037OPOBIEHHS. 1i BHPOBAIKEHHA Ta ajanTallis
JI0 BUKJIMKIB BOEHHOTO Yacy € CTPATeridHO BOKIMBHM U CTAIOTO PO3BUTKY
npaBoBoi cucteMu Ykpainu. IIpore, mpoBeneHHs Meniamii B oHiaiH-(opmari
BHUMarae OUTBII TPYHTOBHOI IMIATOTOBKH Ta YBAKHOTO BPaxyBaHHS SIK IIEpeBar,
TaK i HEJOMIKIB Takoro mimxoxy. Lle 0coOmiBo akTyarsHO B Cy9acHHX yMOBAX,
KOJM Me/iatop TIOBUHEH BMITH €(EKTHBHO B3aEMOIATH 3 Y4YaCHHKAMHU
MeialliifHOro MPoIeCY B CHUTYAIlisIX CTpecy, (hi3MdHOi 3arpo3u Ta ICHUXOJIO-
T1YHOI TPaBMH.
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IOPUINYHI OCOBM SIK CYB'€EKTU IPUBATHUX BIJHOCHH:
MPOBJEMH TIPABOBOI'O CTAHOBHUIIA TA HIJISAAXW
IX BUPIIHEHHA

lepouna B. C.
00KMOp PUOUHHUX HAYK, npoghecop,
akademix Hayionanvnoi akademii npasosux Hayk Yxpainu,
npoghecop kagedpu exoHOMIUHO20 nPasa ma eKOHOMIUHO20 CYOOHUHCMEA,
Hasuanvno-nayxkosuii incmumym npasa
Kuiscvroeo nayionanonoeo ynisepcumemy imeni Tapaca Illesuenxa
M. Kuis, Yxpaina

3apeectpoBanuii y BepxoBHiii Pani Vkpaimm mpoekr 3akoHy Ykpainu
«[Ipo BHecemHs 3miH 1o LluBimpHOTO KOAEKCY VYKpaiHM y 3B’S3Ky i3
OHOBJICHHSIM (peKonu]iKalliero) mojaokeHs KHUra neprioi» (peectp. Ne 14056)
[1] (mami — IIpoekT) MicTHTh YMMaJO HOBHX IOJIOXKEHb, SIKi Ha JyMKy HOTO
PO3pOOHMKIB, MalOTh CYTTEBO MOJIMIIUTH PIBEHb NPABOBOIO PEryJIIOBaHHS
NPUBaTHUX BIJHOCHH B YKpaiHi, HAOJIM3MBIIK HOro /10 mpaBa €Bponeiicbkoro
Coto3y Ta 3aKOHO/IABCTBA €BPOTICHCHKUX JEPIKaB.

Be3ymoBHo, Bci 11i HoBenu [IpoexTy 11e MaroTh OyTH MpeMETOM IIHPOKOTO
00roBOpEeHHS 1 MUCKYyCiii HAayKOBIIB Ta IMPaKTHKIB, BKIFOYAIOUN TPOMAJICHKE
obroBopennss Ha odiuifiHomy caifti BepxoBHoi Pamm VYkpainu, ane Bxe
CBOTOIHI Tichs o3HaiomiyieHHS 3 [IpoekToM Mmoo HHU3KM HOTO ITOJIOXKEHB
MOYKHA 3pOOUTH TIeBHI 3ayBayKeHHSL.

IepemyciM, i3 BTpaTor0 YMHHOCTI ['OCHOAAPCHKMM KOZEKCOM YKpaiHu
(mami- TK Vkpainm), a B HemaaekoMmy MmanOytHpomy (28 cepmms 2028 p.)
1 3aBepLICHHSIM IEpPEXiHOTO TIepiofy, BCTAHOBJIEHOTO 3aKOHOM YKpaiHu
«[Ipo ocoOmuBOCTI perymoBaHHS ABUIBHOCTI IOPUIMYHHX OCI0 OKpeMux
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opraHizaliiiHo-TIpaBoBUX (OpM y TepexigHui mepioJ Ta 00 €JHaHb IOpH-
JuaHEX 0cio» [2] (mami — 3akoH 4196), mocTae MUTAHHS MO0 Y3TOKEHHS
MOJIOXKEHb YMHHMX HOPMATHBHO-TIPABOBHX AaKTIB TOCIOIApPCHKOTO 3aKOHO-
JTABCTBAa IIONO CYO'€KTIB TOCIIOJAPIOBAaHHSA, y TOMY YHCII IiAMIPHUEMCTB,
3 TPOMO3UMISMU IIOJI0 YHOPMYBAHHS IIPAaBOBOTO CTAHOBHINA FOPHANYHOL
ocobwu, emimernmH B [ligpozaini 2 « Opuanara ocobay» Pozmimy I «Cy0’extm»
IIpoekry.

Tak, u. 1 cr. 83 I[Ipoekty nependavac iCHyBaHHsI JIMIIE IBOX OpraHi3aliiiHo-
NpaBoBUX (HOPM FOPHANYHUX OCIO TPUBATHOTO TIpaBa — TOBAapHCTB Ta YCTaHOB.
Taka nosuuist iHimiatopiB IlpoekTy, 3 omHOro OOKY, BHAAETHCS IIUIKOM
JIOTIYHOIO Y pa3i SKIIO WHAEThCSA MPO BIIMOBY BKIIOUXTH 1O [IpoekTy cTarri,
SKAMA O BH3HAYaIOCS TPaBOBE CTAHOBWINE JCpP)KaBHHUX, KOMYHAJIbHHX
MiIOpreMcTB  (KOMEpPIIMHIX, HEKOMEPHIHHNX, CHUTbHUX KOMYHAJIBHUX)
Ta MiATPUEMCTB, CTBOPEHIX ABTOHOMHOIO PecryOmikoto Kpum, sxi LuBinsHwmiA
kojexkc Ykpainm (mami — LK VYkpainm) n0 BHeceHHs 3MiH A0 Horo
crarreii 167-169 3akonom 4196 BH3HABAaB FOPUANYHUMHU 0COOAMH ITyOIIYHOTO
TnpaBa, 1 SIKi MiCJIsl BHECEHHsI 3a3HayeHHX 3MiH 1 BTpaty unHHOCTI ['K Ykpainn
OITMHIJINCS. B HEBU3HAYCHOMY CTaTyCl.

[Mpobema HEeBM3HAUEHOCTI MPABOBOTO CTAHOBHINA IIUX CYO'€KTIB rocrona-
PIOBaHHA YCKJIQIHIOEThCA IIe ¥ TuM, mo cT. 14 3akony 4196 He mependadae
00OB’S3KOBOTO  IIEPETBOPEHHS JEPXKABHIX HEKOMEPIIIMHUX —IiIIPUEMCTB
B aKI[IOHEPHE TOBAPHCTBO UM TOBAPHCTBO 3 OOMEIKEHOIO BiIIOBINATBHICTIO.

Kpim Toro, 3rigao 3 m. 1 4. 1 cr. 11° 3axony Vipainn «IIpo ympapmiHms
00’ekTamu JiepkaBHoi BiacHocT [3] KabGiner MiHicTpiB YKpaiHu 3aTBEpIKye
[MoniTuKy nepkaBHOI BJIACHOCTI, IO BH3HAYA€ 3arayibHi MPUHIMIHN, 30KpeMa
II0JI0 TaKOTO IHUTAHHS, K «OOIPYHTYBaHHs Ta Ui 3aJIMIICHHS y JiepKaBHii
BJIACHOCT] NIEp’KaBHMX YHITApHUX IIINPUEMCTB... 3 METOI0 3a0e3NcUeHHS
HAaIiOHAJIFHIX €KOHOMIYHMX iHTepeciB». [[poMy muTaHHIO pUCBSIeHO Po3min
II Tlomituku nmep>kaBHOI BIIACHOCTI, 3aTBEpKEHOI MocTaHOBOorO KabiHery
MinictpiB Ykpaiau [4].

Jlonamo, 1o a63. 2 u. 1 ct. 9% 3akony Yipainn «IIpo ynpasiaas 06’ exTamu
JICpYKaBHOI BJIACHOCTI» BCTaHOBIOE, IO JIEPXKaBHI YHITapHI MiAIPHEMCTBA
(DYHKIIOHYIOTH SIK JiepKaBHI KOMEpPILIiHI MiIpueMCTBa, Aep)kaBHI HEKOMeEp-
IifHI TianpreMcTBa a00 Ka3cHHI MiNPHEMCTBA, a OCOOJIMBOCTI TXHBOI
JISUTBHOCTI BCTAHOBJIEH] BIAIIOBIIHO CT.CT. 93, 9%1a 9° 3a3HaueHOrO 3akoHy.

TakuM dYMHOM, 3aKOHOJABCTBOM JIOIYCKA€THCS ICHYBAaHHS JIEpPYKaBHUX
VHITAPHUX MIANPHEMCTB MIOHANMEHIIE TPOTATOM I SITUPIYHOTO TIEpiony mii
[MomiTrky nep:kaBHOI BIACHOCTI.

BukiazieHe 3HaUHOIO MIpOIO CTOCYETBCS 1 KOMYHAIBHHUX MIOINPUEMCTB Ta
CILUTBHUX KOMYHAIBHUX MiANPUEMCTB, 000B’I3KOBE TIEPETBOPEHHS SIKHUX, MOTIPU
3a00pOHY CTBOPIOBATH HOBI IIINPHEMCTBA, 3aCHOBaHI HAa KOMYHAIBHIN
BJACHOCTI (II0 MOXKHA KBali()iKyBaTW SK BTPYYaHHS B TOBHOB&KEHHS
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BJIACHUKA — TEPUTOpIaJIbHOI IPOMajH), B TOCIIOJAPChKI TOBAPHCTBA 3aKOHOM
4196 x04 1 JOMyCKaeThCs, MpOTe MpsAMO He rependadeHo. [Ipore mpasose
CTaHOBHWIIE MiINPHEMCTB, 3aCHOBAHUX Ha KOMYHAIBHIH BIACHOCTI, B 3aKOHi
VYxpainu «IIpo MicuieBe caMoBpsiyBaHHsS B YKpaiHD» HiTKO (K Lie MaJo Micre
B 'K Ykpainn) He BU3Ha4€HO, a TOMY TOTPeOY€ BiIOBIIHOTO BPETyIFOBAaHHS.

3a3HaurMO TaKOX, IO TT03a yBaroro B IIpoexTi 3anummmacs Taka CIeI-
(hiuHa opraHizaliiiHO-TIpaBOBa ()opMa MPUBATHOI FOPUIMYHOI OCOOH, SIKOIO €
dhepmepcrke rocmogapcTBo (PI). 3a cBOIMH 0COOTHBOCTSIMH, IIIO CTOCYFOTHCS
CTBOpeHHs Ta yrpasiiHHs I, #oro cyd’eKTHOTO CKiaLy, IPaBOBOTO PEKUMY
Mmaiina ®DI' Tomio, 1elt cy0’eKT rocroiapioBaHHsI «HE BIHCYETHCS» B MOHATTS
Hi MATPHEMHHIIBKOTO TOBAPHCTBA, Hi MIANPHEMHHIBKOTO KOOIEPATUBY, 1100
AKuX Hnerbest B [IpoekTi, a ToMy TakoX HOTpeOye CHeiabHOrO 3aKOHOaBUOTO
BU3HAUYCHHS HOTO IPaBOBOTO CTAHOBHIIIA.

[inpo3min 2 TIpoekTy MiCTHTh HU3KY HEBIAHX, Ha HAII TIOTJISA, BU3HAYCHD
TIOHSATh, KOHCTPYKIIiH Ta TEPMIHIB.

Tak, B [IpoexTi 3aiuInuiaocs BU3HAYEHHS TTOHSITTSI TOBapHCTBA, SIKE € B 4. 2
cr. 83 uynnnoro LIK VYkpainu, sk opranizauii, CTBOPEHOI IULIXOM 00’ €HAHHS
oci0 (y4acHHKIB), SIKI MArOTh IPaBO YYacTi y IIboMy ToBapHcTBi. [Ipu 1mpomy
mpo o0’eMHAHHA MaifHa Y¥ B3araii Ipo HasBHICTh MaifHa y TOBAapHCTBA MOBa
He ¥iie, To/i SIK CHeliaibHi 3aKOHH PO TOCTIONAPCHKI TOBAPHCTBA (Y TOMY YHCI
PO aKIIOHEepHi, 3 OOMEXEHOI0 Ta IOAATKOBOIO BiIIOBINANBHICTIO) mependa-
YalOTh CTBOPEHHS CTAaTyTHOTO (CKJIQJCHOTO) KalliTamy, po3Mip SKOTro 3a3Ha-
YaeThCs B €AMHOMY JCP)KaBHOMY PEECTPI.

Ha Hamr morsizi, 3a TaKOro BH3HAYEHHS MOHSATTS TOBapUCTBa BOHO Majio
YUM BIIPI3HAETHCS Bijl TPOMAJICHKOTO (JOPMYBAHHS.

Hecnpuitnsarrs po3poOnukamu [Ipoekty TepMmiHy «rocromapchki ToBa-
PHCTBa» TPHBEJO A0 MOSBH HOBOTO IS IMBLIICTUKH TEPMiHY «KOPIOpaTHBHE
TOBApPUCTBOY, HAYEOTO TOBAPUCTBO MOKE OyTH YHITAPHAM YTBOPECHHSM (HABITH
y pa3i CTBOpPEHHSI TOBApHCTBA OTHIEI0 OCOOOI0 BOHO BH3HAETHCS YTBOPCHHIM
KOPIIOPAaTUBHOIO THILY), @ JIONIOBHEHHS Ha3BH KOOIEPAaTHBY 3aMICThb XapakTe-
PHCTHUKH #0r0 THIB (BUPOOHHYMH, OOCIYTrOBYIOUHH, CIIOXKUBYHI) T2 OKPEMOTO
BUIY (CUTHCHKOTOCIIONAPCHKUI 13 3a3HAYEHHSIM BUJAY [iSUIBHOCTI) CJIIOBOM
«IIAMPUEMHUIBKAN» JTa€ TACTABH JUIT BHCHOBKY IIOAO ICHYBAaHHS, KpIM
T IIPUEMHHIIBKHX, 111 i HEMAPHEMHHIBKUX KOOTIEPATHBIB.

Uu BpaxoBye 3arpoINOHOBAHA €MHA I BCIX THIIIB Ta BUAIB KOOIIEPATHBIB
Ha3Ba <«IIINPHEMHULBKUIDY OCOOIMBOCTI €KOHOMIYHOI IisUTBHOCTI TOTO abo
HIIIOTO KOOTIEPaTHBY Ta HOTo MicIie cepell Cy0'eKTiB TOCTIONapIOBaHHS?

OT TIIBKA HEBIIOMO, 3 SIKOI0 METOIO IIPOTIOHYIOTHCS BCI 11l HOBOBBE/ICHHS:
Yl UL CIPOINEHHS HAa3B OpraHizaliifHO-paBoBUX (OPM NPHBATHUX
IOPUIIMYHHUX OCIO, UM Il CTBOPEHHS IIIPYHTS Ul HAYKOBUX JIOCII/PKEHb Ta
HAIUCaHHS JTICePTAIin?
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CBoro yacy HpeACTaBHUKY IMBUTICTHYHOI HayKH KpuTHKyBai 'K Ykpainu
3a Te, IO BiH JyOJFO€ ITOJIOXKEHHS HOPMaTHBHO-NIPABOBHX aKTIB IOTOYHOTO
3akoHO#aBCcTBa. A mo mu O6aunmo B ['maBi 8 Ilpoexty? IMaparpad 1 «Kopmo-
paTHBHI TOBapHCTBa» BMIIIIy€ CTATTi PO 3arajbHi IMOJOKEHHS Ta TPO OKpeMi
BU/IM TOBapHUCTB (3arasioM 6t 50 crarteit), a maparpad 2 «[liqnmpreMHAIIBKIH
KoomepatuB» — 13 crarTedd, omHAK Hi OZHI, Hi iHIN CTATTi >KOJHAM YHHOM
HE 3aMiHIOIOTh COOOI0 IOJIOXKEHHs! 3akoHIB YkpaiHm «IIpo rocmopapchbki
ToBapuctBa» ([IpuKiHIEBUMH Ta TepeXifHUMH TOJoKeHHsMU [IpoekTty
MPOTIOHYEThCSI BU3HATH HOTO TAaKUM, IO BTPATHB YHMHHICTH, TOMI SIK 3aKOHO-
npoektoM Ne 14057 — B cT. 1 1poro 3akoHy BUKJIFOUHUTH CIIOBO «HEMaHHOBI»),
«[Ipo axmioHepHi ToBapucTBa», «IIpo TOBapmcTBa 3 OOMEKEHOIO Ta JOIAT-
KOBOIO BimmoBimaneHicTIO», «[Ipo koomeparito» Ta «IIpo cimbcpkorocmomap-
CbKy KOOIIEpaIlio», a TOMy MponoHyeMo BwiIyduTH 3 Ilpoekty I'maBy 8
1 OOMEXHUTHUCS TIOJOKEHHAMH [ 11aBu 7 1100 TOBApHUCTB 3 BHECEHHAM 1O HUX
3MiH.

BBakaeMo, 110 BUCBIT/ICHI TYT, a TAKOXK IHII MPOOJIEMH, IO CTOCYIOTHCSI
BU3HAUYCHHS IPAaBOBOIO CTAHOBHWIA IOPHIMYHHMX OCI0 NPHBATHOTO IpaBa
(MU IPOTIOHYBaJIM TIOALISTH IOPUIMYHKX 0CI0 Ha IPUBATHUX Ta MyOiyHuX [5]),
SKi € Cy0’€KTaMH TOCTIOaproBaHHs (KOMepCaHTaMH) MOIiK O OyTH BHpIIICHi
B KomepuiitHomy koznekci Ykpainu [6].
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MPABO HA AJIMIHICTPATUBHMIA ITO30B:
INOCTAHOBKA ITPOBJIEMHA

JIncak O. M.
KaHOuoam 1opuoudHUx Hayk, ao8oKam

[MpaBo Ha aIMiHICTPAaTUBHUI IMO30B € OE3MOCEPETHIM MPOSBOM KOHCTH-
TylidHOro mpaBa Ha cyznoBuii 3axuct. Crarrts 55 Koncruryuil Ykpainu
rapaHTye KOKHOMY IPaBO HA OCKapKeHHs B Cy/Ii pillieHb, Aii 4n Oe3qisIbHOCTI
OpraHiB Jiep>KaBHOi BJAJ, OPraHiB MICIIEBOTO CaMOBPSIYBaHHS, MOCAJTOBUX
1 cITy>k00BHUX OCi0.

VY pimwennsx Korcrurynifinoro Cymy MiKpeCIIOETCS, IO 3MICT IIOTO
paBa OXOILTIOE HE Juie (JOpMaIbHy MOXKIMBICTB TIOJATH CKapTy, a i peaabHy
CIPOMOJKHICTB peaji3yBaTH HOro 0e3 HaaMipHUX EePEroH.

Y cdepi amMiHICTPaTUBHOTO CYIOYMHCTBA TaKOK KOHKPETH3ALIE0
BUCTYIA€e IMPaBO Ha aIMIHICTPATUBHUH I030B, SKE 3aKpilUIeHe HacamIepen
y crarmsix 5, 6 Koxekcy aaminictparmBHOro cynoumHctBa Ykpainum (KAC
VYkpaiHu), JIc BCTAHOBIFOEThCSA TPABO KOKHOT OCOOHM 3BEPHYTHCS 1O aMiHi-
CTPaTUBHOTO Cy/y 3 BUMOTOIO 3aXHCTY MOPYIICHNX MPaB, CBOOOJ UM iHTEPECIB.

OTxe, MOCTIPKEHHST TPUPOAH, 3MICTYy, MEX 1 TapaHTii IpaBa HA aaMiHi-
CTPaTUBHUMN M030B € MPOJIOBKEHHAM KOHCTUTYIIHHO-TIPABOBOTO aHAJIi3y IpaBa
Ha CyOOBHH 3aXWCT, aje y CIIeIiali30BaHiii IUIOMMHI aIMiHICTPaTHBHOTO
HIpoLIECy.

AKTyaJlbHICTh TEMH 0€3M0CepEHbO MOB’s13aHa 31 CTPATeriYyHUMHU OpPIEHTH-
pamMH pO3BHUTKY YKpaiHCBKOI nepkaBu y ctepi mpaBocymus. Ykasom Ilpesu-
nenta Ykpainn Ne 231/2021 3arBepmkeno Crpaterito pO3BHUTKY CHUCTEMH
MPaBOCYIIA Ta KOHCTUTYMiHOTO cymodrHCTBA Ha 2021-2023 poxu, omHUMH
3 KJIIOYOBHX 3aBJaHb SIKOi € 3a0e3MedeHHs JOCTYITHOCTI HPaBOCYIUIS, ITiABH-
ImeHHsT e(EKTUBHOCTI CyIOBOTO 3aXKCTy IIpaB IIOAWHM Ta Y3TOIKECHHS
HAaIIOHAJIBHOI CHCTEMH MIPaBOCY IS 3 €BPOIICHCHKUMY CTaHIAPTAML.

Y HOBITHIX KOHIENTYaJbHUX JOKYMEHTax MIOJ0 MOJAIBIIOI CYAOBOI
pedopmu 10 2029 poky OKpeMO aKIICHTYEThCS yBara Ha MOKPAIICHHI TOCTYITY
TPOMAJISH JI0 Cyly Ta ONTHMI3aLlii CyZI0BOi CHCTEMH.
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Pearizaris ux crTparteriii HEMOXITHBa 0€3 YITKOro, 30alaHCOBAHOTO PO3Y-
MIHHS TIpaBa Ha aAMIHICTPaTHBHHI I030B, KPUTEPIiB JOIMYCTUMOCTI IO30BY,
mporecyarsHuX (QITBTPiB, a TaKOX TapaHTIH HEAOIyCTHUMOCTI HaJAMIpHOTO
dopManizMy, MmO MoOXe (DAKTUYHO HIBEIOBATH TMPaBO Ha 3BEPHEHHS
10 aaMinicTpatuBHOTo cyay [1; 2].

Po3BuToK ammiHicTpaTuBHOI FOCTHINT B YKpaiHi BiIOYBAa€ThCSA Y KOHTEKCTI
€BPONEHCHKUX IHTETpaliifHUX TPOIECIB Ta IMIUIEMEHTAIll CTaHmapTiB Pamu
€Bpomnu i €BporelchKoro cymy 3 npas MoAuHU. [IpaBo Ha Ccyn, rapaHTOBaHe
crarreto 6 KoHBeHIIT Mpo 3axWCT NpaB JIOAWHU i OCHOBOIOJIOXKHHUX CBOOOI,
y npakruni €CI1JI nocaigoBHO TAyMauuThCs K MPaBo Ha ePEKTUBHUM JOCTYII
JI0 CyAdy, IO BKITIOYAE BIJACYTHICTH HETPOIOPIIMHIX OOMEKCHB IS TTOJaHHS
M030BY, PO3YMHICTH TPOLECYaIbHHX CTPOKIB Ta CIPaBEIUBY IPOLEIYPY
PO3IILIAy crpaBU. YKpaiHa, K IepikaBa — ydacHUIM KonBeruii, 3000B’s13aHa
3a0e3MeynTH TaKi CTaHAapTH H y cdepi myOmiuHO-TIpaBoBHUX cropiB. [lo-
CIIDKeHHsT ajianTanii yKpaiHChKoi aaMiHicTpaTuBHOI rocTuiii 10 Bumor €C
1 €BPONEHCHKUX CTaHIApTIB TPSAMO IOB’S3y€ SKICTh JOCTYNy OO aIMiHi-
CTPaTUBHOTO CyJTy Ta NPOIEAYPH MOAAHHS aJMiHICTPATUBHOT'O TI030BY 3 piIBHEM
NPO30pPOCTi, eHEeKTUBHOCTI Ta CIPABEAINBOCTI IIPABOCY IS.

TakuM 9rHOM, TTPABO HA aMIHICTPATUBHUM MO30B PO3ITIANAETHCS HE JIMIIE
SK HaLllOHAJIbHUH 1HCTUTYT, & SIK €JIeMEHT BHKOHAHHS MDKHApOIHO-TIPABOBHX
3000B’s13aHb.

CyuyacHi TeHIEHIi PO3BHUTKY YKpaiHCHKOTO aJMiHICTPaTMBHOTO IIPOLIECY
CBIIYaTh TPO JHMHAMIYHY TpaHcopMallilo 3MIiCTy Ta peatizamil mpasa
Ha aJMIHICTPATUBHHH I030B. 3HAYHMM KPOKOM CTalO TPHUHHATTS HOBOI
penakuii KAC Yxpaiau y 2017 port, 1110, 3 0JJHOTO 00Ky, pO3IIUPIIA IHCTPY-
MEHTH CYJIOBOTO 3aXHCTy, a 3 IHIIOTO — 3aIlpOBaJiia HU3KY MPOLECYaTbHUX
(uteTpiB (OCOOMMBO B KacamilfHOMy TIPOBA/DKCHHI), $Ki BIUTMBAIOTh Ha
(haxTHYHY peai3amito mpaBa Ha JOCTYII IO Cy/y B aJMiHICTPATUBHUX CIIpaBax.

[NapanensHo 13 MM BigOyBaeTbCs peopMyBaHHS MyOIidHOI agMiHicTpanii
Ta BIPOBA/DKEHHS 3araibHOro 3akoHy Ykpaian «[Ipo aaMiHiCTpaTHBHY
MPOLIEAYPY», 110 3MIHIOE OaNaHC MK aJMIHICTPATHBHUMH Ta CyJOBUMH CIIOCO-
0amM 3aXKCTy IpaB, CTBOPIOIOYM HOBHMH KOHTEKCT JUIs TpaBa Ha aiMiHIicTpa-
THBHHH M030B SIK «OCTAHHBOTO IHCTPYMEHTY» KOHTPOJIIO 32 3aKOHHICTIO pillleHb
aJIMIHICTpAITiT.

Y nmomoBimax MikHapomaux opraHizamiii (OBCE, Pamu €spormn, €C),
a TaKO)X B aHATITMYHHX 3BITaX IIOAO CTaHy BEPXOBEHCTBA IpaBa Ta JOCTYILY
JI0 TIPaBOCYAZA B YKpaiHI HAaroJIOIIYeThCS HA TOMY, IO HA MPAKTHI IPaBO
Ha CYIOBHH 3aXHCT YacTO HIBENFOETHCS dYepe3 BHCOKI BUTPATH, HAOMIpHY
TPUBAJIICTh TPOIEAYP, CKIAIHICTh MPOIECYaIbHOIO 3aKOHOAABCTBA Ta HEPIB-
HICTB CTOpIH y MyOJIIYHO-TIPAaBOBHX CHIOpAX.

Oco0nrBO BiYyTHHMHM I TPOOJIEeMH CTajid B yMoOBax 30poWHOi arpecii
pociiicekoi (henmepalrlii Ta 3aNPOBaKESHHS BOEHHOTO CTaHy: TIEPEMIIIICHHS CY/IiB,
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3HMIIEHHS Y €BaKyalis CyJoBoi iH(PPacTpyKTypH, OOMEXEeHHs IepecyBaHHS
TPOMa/IsiH, TOEJHAHHS CYJOBHX TPOLEIYpP 3 BICHKOBUMH pH3UKaMH. Y IHMX
YMOBAaX JOCTIPKCHHS TIpaBa Ha aJMIHICTPAaTHBHUI MO30B SIK TAPaHTIl JOCTYITY
10 cyny HaOyBae HOBOTO BHMIpy — HE JIMIIE SIK TEOPETHKO-TIPAaBOBA, a M SIK
MPaKTUYHO OpiEHTOBAaHA 3aava MO0 3a0e3MeyYeHHS pPealbHOI MOYKIMBOCTI
3BEpPHEHHSI 0 aIMiHICTPAaTHBHOTO Cy/Iy HaBIiTh B €KCTPEMAJILHUX YMOBaX.

KpiM Toro riodaisHuM TPEHIOM € MU(POBI3aLlis MPABOCY IS Ta PO3BUTOK
e-justice, 710 4Oro aKTHBHO JOJy4YaeThcsl W YKpaiHa. Y HayKOBUX ITyONiKallisiX,
NPUCBSTMEHNX ~ €JIEKTPOHHOMY  aJMIHICTPaTHBHOMY CYIOYMHCTBY, IIPaBO
Ha TIOJIaHHS AJMIHICTPATHBHOTO TIO30BY B CIICKTPOHHIA (POPMi TPaKTYEThCS
K OKpeMa BaKJIMBa MOXJIMBICT peanmi3allii IpaBa Ha CYIOBHH 3aXICT,
0 BIDIMBA€ Ha JAOCTYIHICTH TPABOCYIUIS, 3MEHIIICHHS YaCOBHX i (HiIHAHCOBHX
BUTPAT IS IO3MBAYIB, i JBHUIIIEHHS [IPO30POCTI MPOLIEIYP.

BomHouac noOCTiTHUKM HAroJOIIyIOTh Ha PU3MKaX IM(POBOi HEPIBHOCTI,
TEXHIYHMX 30051X, MpodJieMax ieHTHdiKallil y4acHHUKIB, 3aXHUCTY TTIEPCOHATIBHHUX
JIAHUX Ta TIPOLECYalIbHUX TapaHTii NMpU eJIeKTPOHHINH (OpMi 3BEpHEHHS IO
cyny. Ilormmbnene nociipKeHHs IpaBa Ha aJMiHICTPaTHBHUI MO30B i3 ypaxy-
BaHHAM IM(poBHX QopMariB Horo peaiizamii JO3BOJUTH 3aIPONOHYBATH
TEOPETUYHO BWBIPEHI Ta MPAKTUYHO OPIEHTOBAHI MIAXOMM IO MOJCpHi3arlii
aIMIHICTPaTHBHOTO TIPOIIECY.

HaykoBa akTyanbHICTH TEMH MiATBEPIHKYETHCS CTAHOM ii JAOCHIIPKEHOCTI.
B ykpaiHCBKill amMiHICTPaTHBHO-TIPOLIECYATbHIH JOKTPHUHI ICHYye HH3Ka
IPYHTOBHUX IIpallb, TPUCBSYSHUX aIMIiHICTPaTHBHOMY II0O30BY Ta MpaBy Ha
3BEpHEHHS JI0 a[IMiHICTPAaTUBHOTO cyay. Y MoHorpadisx ta crarrsix O. B. 3a-
kanenka ¥ JI. P. Binoi-TiyHOBOI PO3KPHTO CTPYKTYpYy aAMIHICTpaTHBHOTO
MI030BY Ta OOTPYHTOBAHO TYyaJiCTUYHMHA XapakTep MpaBa Ha aJMiHICTPaTUBHHI
MO30B SIK TOENHAHHSA IpaBa Ha TPEa’sBICHHS IMO30BYy Ta IpaBa Ha HOro
3amoBoneHHs. JlucepramiiHi Ta crareiHi mocmimkeHHs A. FO. Ocamuoro,
J. A. T'aama, O. B. Yap1HOBCEKOI 30cepeKeH] Ha TIpaBi Ha 3BEPHEHHS JI0 CYILy
B TIOPSIIKY aMIiHICTPAaTUBHOTO CYIOYMHCTBA, BH3HAYCHHI HOTO poii y cucTeMi
3ac00iB CYJOBOIO 3aXHCTy, KPHUTEPISIX IOMyCTHMOCTI M030BY. OCTaHHIMU
pOKamH 3’sIBHJIACS HU3KA Ipallb, Y SIKMX CHEIaIbHO aHAJi3yeThCsl MPaBO Ha
3BEpHEHHSI JI0 a/IMIHICTPATUBHOTO Cyy, 30kpeMa podotn M. B. [xadaposoi Ta
O. 1O. Kupnyenka, e poOUTBCS akIeHT Ha criocobax peaiizamii 1bOro Ipasa,
HOro HEeBiZ’eMHOMY XapaKTepi Ta HEMOXKIIMBOCTI BiIMOBH BiJl HHOTO. OKpeMoro
3raJlyBaHHs 3aclyTOBYIOTh [HCEpPTALiiHi JOCTIIKCHHs, y SKUX MpaBO Ha
aJMIHICTpaTHBHUN TI030B PO3MVISNAETECS B KOHTEKCTI OUTBII  IITHPOKOI
MpoOJIeMaTHKH TIpaBa Ha 3aXUCT B aIMIiHICTPAaTUBHOMY CYJOYMHCTBI; y IHX
po0OTaxX HAroJOUIyeThCS HA AYaliCTHYHIA TPHUPOZI BIINOBIAHMX MpaB Ta iX
MarepiallbHO-TIPOIECYaIBHIH €JHOCTI.

Pazom 3 TiM, HasBHI mparli epeBakHO OyiM MIATOTOBIIEH] 10 a00 y Tepiii
poxw micist npuiHATTE KAC Ykpainu Ta He BpaxoBYIOTh aHi Cy4acHOTO eTary
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cyzoBoi pedopmu, aHi IMQpoBIzalii CyI0YMHCTBA, aHi cHeludiky peasizanii
npaBa Ha a/JIMIHICTPaTHBHUI 1O30B B YMOBaX BOEHHOIO CTaHy Ta Jii HOBOTO
3akoHy «IIpo agMiHICTPaTHBHY MPOLICIAYPY».

VY npakTHYHIA IUIONIMHI aKTYaJIbHICTh TEMH BUSIBIIETHCS Yepe3 UMCICHHI
IUCKyCil MO0 MeX NpOIeCyalbHnX (IIbTpiB Ta JOMYCTUMOCTI IO30BY
B aIMIHICTpaTHBHOMY CYyIOYMHCTBI. HaykoBi JOCHIIKEHHS, IPHUCBSYCHI,
HalpHKJIa, KacallifHuM (iIbTpaM y aaMIiHICTPaTHBHOMY MPOIIECi, 3BEPTAIOTh
yBary Ha Te, II0 HaJMipHE 3BY)KEHHs IIJICTaB I MEperisiLy CIpaB MOXKe
CYNEPEUUTH CTaHAApTaM JOCTyIy 1o mpaBocymmd. [lomiOHi mpoOnemu
BUHHUKAIOTh 1 Ha PIBHI CyAiB TEpIIOi Ta amneamiiHol iHCTaHWili — mono
HaIMIipHO (YOPMAITFHOTO TIIXOAY IO 3MICTY TI030BHOI 3asIBH, POIYCKY CTPOKIB
3BEpPHEHHS JIO CYAy, OLIHKA HasBHOCTI «IOPYLICHOr0 IIpaBa» TOLIO.
HenocraTths TeoperndHa BU3HAYEHICTh HOHATTS «IIPABO HAa aAMiHICTPATHBHIN
1030B», HOTO CHIBBITHOLIGHHS 3 NPAaBOM Ha CYAOBHMI 3aXHCT Ta IPaBOM Ha
3BEpHEHHS JI0 CyJy 3arajoM IPU3BOJHTH JI0 HEOIHAKOBOI CYZOBOi NPAKTHKH,
1110 3arPOKY€E €AHOCTI aIMIHICTPATUBHOTO CYJJOUMHCTBA.

3HayeHHs1 NpaBa Ha aAMIHICTPaTHBHMI T030B TOCHIIOETBCS B YMOBax
po30yZOBH CEpBICHOI Jiep>kaBU Ta YTBEP/DKCHHS KOHIIEMII] HaJIGKHOTO
BpaoyBaHHa (good governance). AJMIHICTpaTHBHI CyId BHCTYIIAIOTh
KIIFOYOBHM THCTPYMEHTOM KOHTPOJIO 32 MyONIYHOIO aIMIiHICTpAIli€r0, a MpaBo
oco0M Ha aJAMIHICTPaTHBHHN II030B — IOPHIMYHAM KaHAJIOM IHIIFOBaHHA
TaKoro KoHTpouo. be3 mieBoro mpaBa Ha TI030B eKIIapariii o010 MPO30POCTi Ta
MII3BITHOCTI OpraHiB BIaW 3aJMINAIOTECS (OpMaJbHUMH. Y CTpaTerisx
PO3BUTKY TPABOCYA/S Ta B aHATITHIHUX Marepiaigax MOA0 KOHCTHTYI[IHHOTO
mporiecy B YKpaiHi MiIKPECTIOEThCS, M0 e()eKTUBHUI CYIOBHUA KOHTPOJH 3a
IMyOJNiYHOI0  aJMIHICTPAII€I0 € HEBiJ'€MHOI0 YMOBOIO PO3BHTKY IpaBOBOi
JIep>KaBH Ta JOBIPH TPOMAJISTH 10 iHCTHTYTIB BIIaIHL.

Bxpaii BaxmBOIO € ¥ comiambHa (DYHKIlSI TIpaBa Ha aJAMIHICTPaTHBHHI
mMo30B — 3abe3medeHHsT AOCTYIy A0 NpaBOCYIIs I Bpa3auBUX Tpyn (ocid
3 IHBATIAHICTIO, BHYTPIIIHRO MEPEMIIIEHUX OCi0, Mano3abe3nedeHnx, ocio, sKi
MPOXKUBAIOTh HA MPUPPOHTOBUX TEPUTOPISX TOIIO). MiKHAPOAHI IHCTUTYIIT
Pagu €Bpory 3BepTaroTh yBary Ha HEOOXiJHICTb MOCHIICHHSI IOCTYIy A0 CYIy
JUISL TAKKX KaTeropiii, y TOMy 4MCIIi Yepe3 CIPOILEHHS IPOLE/YpP, 3aCTOCYBaHHS
TIJIBT, PO3BUTOK O€30TUIATHOT IPaBOBOI IOTIOMOTH.

VY 1pOMY KOHTEKCTI NpaBO Ha aJMiHICTPATHBHUH MO30B € KIIOYOBUM
THCTPYMEHTOM peaizallii MaTepialbHUX IMpaB i cBOOOX IMX OCi0, a IMOTOMY
MOTpedye CHelianbHOTO JOCIIHKEHHS il KyToM 3a0e3Me4eHHs IPOIeCyaabHOi
PIBHOCTI, aJalITUBHUX IIPOLIEYP, PO3YMHUX CTPOKIB TOIIIO.

TakuM YMHOM, CYKYIHICTh HaBelICHHX (akKTOpiB — CTpaTeriyHuid Kypc
Ha pedopMy MpPABOCYIAs Ta HAOMIKCHHS 1O €BPONCHCHKMX CTaHIApTIB,
TpaHchopMarliss TPOIECYaATbHOTO 3aKOHOJABCTBA, IM(POBI3allis aJMiHICTpa-
THUBHOTO CYJIOYMHCTBA, BHKJIMKM BOEHHOIO 4Yacy Ta IICIISIBOEHHOTO
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BIJTHOBJICHHS, TTOTpeba y 3a0e3MeueHH] peanbHOTo JOCTYITY 10 TPABOCYIUIS JUIs
IIMPOKUX BEPCTB HACEICHHS — 00’ €KTHBHO 3yMOBIIOE BHCOKY aKTyaIbHICTh
KOMIUIEKCHOTO JOCTI/PKeHH TIpaBa Ha aIMiHICTPATUBHHUI TTO30B.

Jlirepatypa:
1. KoOmmstacpkuit K. M. IIpaBo ¢i3umdHOi 0coOM Ha CyOOBHH 3aXHCT
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ITPABOBI 3ACA/IM ®YHKINIOHYBAHHSI IU®POBUX BAJIIOT
HEHTPAJIBHUX BAHKIB (CBDC)

Camcin P. 1.
KaHouoam 1opuoudHUX Hayx,
OoKmopaum
Xmenvruyvkuil yHigepcumem yYnpasninHa ma npasa
imeni Jleonioa FO3vko8a,
M. XmenvHuyvkuil, Yxpaina

OnmHMM 3 BHIIB KPHITOIPOAYKTIB, SIKi IIAHYIOTHCS aKTHBHO BHUKOPHCTO-
ByBaTHCs y (PIHAHCOBHX OITepaIlisix Ha CyJaCHOMY €Talll, € TaK 3BaHi «IepKaBHi
KPUITOBATIOTIY», O(DIIifHI aHAJOTH HAIlIOHAIBHUX BAIIIOT, CTBOPEHI 3 BHKO-
pHUCTaHHAM TexHOJOTil posnoxniuteHoro peectpy (TPP) — mmdposi BamoTn
HeHTpoOaHKiB (aHri. central bank digital currency (CBDC)).

Iniiaropom ctBopenst CBDC Ha ocHoBi Onokueliny craB Kuraii.
Haponuwii 6ank Kuraro (anri1. People's Bank of China (PBOC)) e B 2015 poui
M0YaB JOCHI/DKYBaTH MOXKIIMBICT BIIPOBA/PKCHHS BAIIOTH, SIKA CTBOPIOBAACS
1 PO3MOBCIOJDKYBasIacs O 3a JOMOMOTOI0 TEXHOJOTII PO3IOIEHOTO PEECTpY,
aJre MOBHUH KOHTPOJIbh HaJl EMICI€l0, PO3MO/ILIOM Ta PETYIIIOBAHHIM HAJICKaB Ou
PBOC. CunpasxHiii npopuB y wiii cdepi cracs B 2017 pomi, xomu PBOC
po3nodaB mpoekT Imix Ha3Boro «lluppoBa BarOTa/eNEKTPOHHUNA IUIATLK
(arrn. Digital Currency/Electronic Payment (DC/EP)), MeToro sIKOro BU3HaHO
cTBOpeHHsl 1wmdpoBoi Bamot Kwurtaro — 1mmdposoro ranio (eCNY).
B 2019 porii Ilpesunent Kurato Ci 1[3iHbiH BU3HAYHB CTBOPEHHS IM(POBOTO
10aHs OJTHIEIO 3 IPIOPUTETHHX CIPAB Y PO3BUTKY KPaiHU.
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Haiibimsm Bigomumu npoexktamu CBDC, kpim nudpoBoro roaHs, craim
uudpoBuii smaiicbkuid nonmap (anri. Jamaica Digital Exchange (Jam-Dex))
B Smaifmii, mimanwii nomap (ari. Sand Dollar) ma baramcekmx octpoBax
tomo [1].

Y 2019 poui €Bpomeiicekuii meHTpadbHIKA Oank (€Lb) posmouas
KOMIUTEKCHE JOCHTIPKeHHS TIOTEHIIHOI eMicii mHu(poBOro €Bpo. 3rigHO TaHKUX
banky MDKHApOTHHX pO3paxyHKiB, Oumtbiie 80% IEHTpaJbHUX OaHKIB CBITY
3asBuiy 1po Hamip ctBoputn CBDC, dinaHCyBamy poO3poOOKH Yy IBOMY
HanpsIMy Y¥ pO3IOYAIIN CIIPOOH 31 CTBOPEHHS TAKUX IU(POBHUX BATIOT [2].

o 2024 poxy 134 kpaiHu Ta BXIOTHI COIO3H, IO NPEACTABISIOTH 98%
ceitoBoro BBII, mocmimkyrors MoxmBocti BrpoBamkeHHs CBDC. 3 Hux
68 KpaiH 3HAXOAATHCS Ha TIEPEHOBIN cTaIii pO3BUTKY Ha CTa/il MUIOTYBaHHS a00
3amycky: bpaswmis, Smonis, Immis, Ascrpanis, IliBnenna Kopes, IliBnenna
Ad¢puka, Benecyema, Ceneran, Cinramyp, IlIBemis, VYpyrsad, Kanana,
Hopseris, Tainang TypeuunHa, aktuBHO TecTytotTh cBoi CBDC, Baramchbki
Ocrtposuy, Smatika Ta Hirepis mosHictro 3amyctiin CBDC [2].

CBDC He 000B’s13KOBO BUKOPHCTOBYIOTH OKPEMUI OJIOKYEHH IS KOXHOT
BAMIOTH. TEXHOJIOTIs, M0 JIeKUTh B 0cHOBI CBDC, MOXe CyTTEBO BiIpi3HATUCS
3anmexHo Bim kpainum Ta mpoekty. Omai CBDC MOXyTh BHKOPHCTOBYBaTH
OmokueitH, iHmn 3actocoByroTh iHImy ¢Gopmy TPP (DLT), Tperi obuparots
HEHTpaJIi30BaHy cucteMy 0a3 maHux. Bubip MK IMMH TEXHOJIOTISIMH 3aJI€KUThH
BiJl KOHKPETHHMX BHMOT 1 IIijIel KpaiHW, BKIIFOYAIOYM MipKyBaHHS OE3IIeKH,
e(eKTUBHOCTI Ta KOHTpoJro [3]. Hampukian, kutalicbkuil 1udypoBHil 10aHb HE
TpAaItoe Ha OJIOKYEHHI, a BUKOPUCTOBYE IIEHTpasIi3oBany cuctemy. Lleit miaxin
Y3TOJDKYETBCS 3 PErYJTOPHOI mo3miliero Kuraro 1 3a0e3medye OLTBIIMIA
KOHTpONb Hax Bamororo [4-9]. Hapmakwm, iHmi npoektn CBDC moxyTh
BUKOPHCTOBYBAaTH TEXHOJIOTIFO OJIOKYEiH, MO0 OTpUMaTH BHUTOAY Bim ii
(yHKIINA, TakuxX sK Oe3leka Ta TPO30PIiCTh, alle B paMKax JO3BOJICHOI,
a He IMyOJIiYHOI CTPYKTYpH, IO O3HAYaeE, IO JIMIIE BHOpaHi Cy0’ €KTH MaroTh
JIOCTYTI 10 MEpexi, 3a0e31medyroun IIeBHUI PiBeHb KOHTPOJTIO Ta HAIJILY 3 OOKY
LEHTpAJIbHOTO 0aHKy abo oprany ewmicii [10]. BinznaunMo, o npuiHSTTS Ta
BrpoBamkeHHs: CBDC Bce 11e po3BUBAaEThCS, 1 pi3Hi KpaiHH €KCIIEPUMEHTYIOTh
3 PI3HUMH MOJIEIISIMH BIATIOBITHO JIO CBOIX KOHKPETHUX MOTpEO 1 HiJIeH.

Emitenrom CBDC BucTymaroTe IeHTpaibHI OaHKM KpaiH, IIo iX BHITyC-
KaloTh, IM Jke JocTymHa Tmpo3opicte Tpamzakmii 3 CBDC. Tpanzaxmii
3 BukopuctaHHsM CBDC He € TOBHICTIO aHOHIMHUMH, OCKUTBKH OIHIEIO
3 ocHOBHUX IUtel Bumycky CBDC € miBHIIEHHS IPO30POCTi Ta 3MEHIICHHS
PYBHKY HeNeraqbHuX (PiHAHCOBHX MISUTFHOCTEH, TAKMX SK BiIIMHBAHHS TPOILIEH
a00 ¢inancysanus TepopmsMy. Takum uunaoMm, CBDC 3a0e3reuyroTh MEBHHIMA
piBeHb aHOHIMHOCTI JUIsl KOPUCTYBadiB, ajie¢ BOJHOYAC JIO3BOJISIOTH
peryJsiTopaM  BiICTEXKYBaTW TPAH3aKIii UL BHUSBJICHHA Ta 3armoOiraHHs
HezakoHHIH misbHOCTI [11]. CBDC BHCTynaooTh IM(POBHM BHPAKEHHIM
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BapToCTi OQIIHHMX BamOT, BapTicTh ogHoro Kpumnrorokena CBDC nopis-
HIOETBCSA BapTOCTI OJVHUIN BaMOTH (I0aHIO, JOJApy, €BpPO  TOIIO).
CBDC € B3aeM0O3aMiHHUMH.

Omxe, CBDC — KpHNTONPOIYKT, KPUITOTOKEHH SIKOTO CTBOPEHI 3 BHKO-
PHUCTaHHAM TEXHOJOTI] OJOKYEeHH, iHIMMX (GOpM TEXHOJOTIl pPO3MOIIIIEHOTO
peectpy a0 HEHTpaTi30BaHMX CHCTEM 0a3 JAaHWX 1 MPeICTaBILIIOTH O(iIliiHi
QHAJIOTY HAI[IOHAJIFHHX BaJTIOT.

[MincymoBytoun 3a3HadeHe, KoHcTaTyemo, o CBDC € kpunTonpomykToM,
MPUHIIUIIOBO  BiIMIHHAM  BiJ] KpUNTOBATIOT, ockitbku CBDC wmaroTh
LEHTPAI30BaHNI XapakTep, TOOTO eMITeHTa, SIKHH X CTBOpIOE (LEHTpalIbHI
Gankn kpain). Came 1eil (akTop € BH3HAYAJIGHUM BIIHOCHO IHIIMX O3HAK
CBDC — emiTeHT BHpINIYyE, SKi TEXHIYHI MOMIIMBOCTI BUKOPHUCTOBYBATH IS 1X
CTBOpEeHH (cHCTeMy OJOK4YeHH, iHmi (OPMH TEXHONOTIl PO3NOALICHOTO
peectpy abo IEHTpamizoBaHi CHCTEMH 0a3 MaHWX), 3IIHCHIOE KOHTPOIb 3a
tpanzakuisiMu 3 CBDC, 3abesneuye xpunrorokenn CBDC  peanbHuME
aKTUBaMH (BAIIOTOIO KPaiHM), CTaOIIBHICTB X 1iHM TOILIO.
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AIMIHICTPATUBHA BIATIOBIJAJIBHICTD
Y COEPI ATPOITIPOMHUCJIOBOI'O KOMILJIEKCY YKPATHU:
HIJICTABHU TA OCOBJIMBOCTI PEAJIIBAIIIL

IMopcwkuii I1. O.

KaHouoam 1opuoudHUx Hayx,
O0oKkmopaum Kagpeopu aoMinicmpamuerHo2o npasa
ma aOMIHICIPamusHoi OisibHOCmi
Hayionanvuuti opuouunui ynisepcumem
imeni Apocnasa Myodpoeo
M. Xapxis, Ykpaina

VY cydacHMX yMOBax PO3BHTKY arpOIpOMHCIOBOIO KOMIUIEKCY YKpaiHh
(mami — AIIK) 3pocrae 3Ha4yeHHS aMiHICTPaTHMBHO-NIPABOBHX MEXaHI3MIB,
MOKJIMKaHKX 3a0e3NevyBaTH JOTPUMAHHS 3aKOHOIABYMX BHMOT y CTPATEridyHO
BaXIMBIA chepi. AIMIHICTpaTHBHA BINIOBITAJIBHICT BHCTYIIAE OJHIM
i3 KIIOYOBHX IHCTPYMEHTIB JEp)KaBHOTO pETYIIOBAaHHS, CIPSIMOBaHMX Ha
MITPIMKY 3aKOHHOCTI, OXOpPOHY NPHPOAHUX pECcypciB, Oe3meKy mpozo-
BOJIHOTO BUPOOHHMIITBA Ta CTAOUIBHICTh EKOHOMIKM. BojHouac icHyrova
CHCTEMa a/IMIHICTPaTHBHOTO BIUIMBY CTHKA€ThCS 3 IMpoOJeMaMH, siKi oOMe-
JKYIOTb 1i e(eKTHBHICTH 1 3MEHINYIOTh TPEBEHTUBHHH e(eKT CaHKIiH.
Hacammiepes fineThcst Mpo HEWITKICTh a00 HEJOCTATHIO JETAI3aIlI0 OKPEMUX
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HOPM, III0 3yMOBIIIOE PI3HOYMTAHHS Y IPaBO3aCTOCOBHIN IPaKTHUIli, TOPOIKYE
NpaBOBY HEBM3HAYEHICTh, YCKIIAJHIOE TNPUTATHEHHS BHUHHHX [0 BiAIOBI-
JAJTBHOCTI Ta CTBOPIOE PH3UKM 3JIOBXHBaHb. JlomaTtkoBo e(eKTHBHICTH
anMiHicTpaTHBHOTO pearyBaHHS y cdepi AIIK cTpuMyeTbcst mporannHamu
Y  HOPMAaTHBHO-TIDABOBOMY  peryjiOBaHHI  (30KpeMa IIOJO  CKIIafiB
MPaBONOPYIIEHb y c(epi BUKOPUCTAHHS 3€METBHUX pPECypCiB, 3aCTOCYBAHHS
W 30epiraHHs arpoxiMikariB, MOBO/DKEHHS 3 BIIXOJaMH CLILCHKOTOCIIO-
JTAPCHKOT0 BUPOOHHMIITBA), & TAKOXK OpraHizaIliifHIMK YMHHUKAMH: HEOCTATHIM
piBHEM (haxoBoi IATOTOBKH IPaIiBHUKIB KOHTPOIIOIOYHMX OpraHiB, 0OMeXeHUM
MarepialbHO-TEXHIYHUM 3a0€3eUeHHSIM 1 BIICYTHICTIO Cy4acHHX IHCTPYMEHTIB
MOHITOPHUHTY. BIiJICYTHICT €NEKTPOHHMX CHCTEM, 3JaTHUX 3a0e3MeUuTH
OllepaTHBHE BUSBJICHHS IIOPYIICHb, iX HAIEKHY (QiKcallilo Ta IIBHAKE
pearyBaHHS, iCTOTHO YCKJIAQJHIOE peai3amilo AepKaBHOI IOJITHUKH Ta 3HIKYE
PE3yJIBTaTUBHICTD MPEBEHTHBHHUX 3aXOIiB.

Jlnst HaneXKHOTO BM3HAUEHHS aJIMIHICTPATHBHOI BIANOBIAANBHOCTI y cdepi
AIIK gomineHO BUXOAUTH 3 Toro, mo Komeke YkpalHu mpo aaMiHICTpaTHBHI
NPaBOIIOPYIICHHS BCTAHOBIIOE ii SK (hOpMY IOPHIMYHOI BiAMOBIZAIBHOCTI
3a MPOTHIIpaBHI BUHHI Jii a00 Oe3MisLIbHICTB, 3a SIKi 3aKOHOM IependadeHo
anMmiHicTpaTuBHI crTsrHeHHA (cT. 9) [l]. Y Mexax arpompOMICIOBOTO
BUPOOHUIITBA MiJICTABAMU aMiHICTPAaTHBHOI BIATIOBINAIBGHOCTI CJiJ] BBaKATH
IOPUANYHO 3HAauylli (aKTH Yy BUNLAI TPOTHIIPABHUX, BHHHHUX i
9l OE3IisTTBHOCTI CyO’€KTiB, SIKi IOCSTalOTh HA BCTAHOBJICHWH ITOPSIIOK
y BuU3HaueHi cdepl CycmiIbHMX BIIHOCHH 1 TIpAMO IependaveHi
aJIMIHICTPAaTHBHUM 3aKOHOIABCTBOM SIK TaKi, 1110 TATHYTh 3aCTOCYBAHHs 3aXOJIiB
anMiHicTpaTuBHOrO mpuMycy. Y KoHTtekcti AITK me mopymieHHs mpaBui
pAaIliOHAJIFHOTO ~ BHUKOPHCTAHHS ~ 3€MeNb, 3aCTOCYBAaHHS  arpoXiMiKariB,
TIOBO/DKCHHSI 3 BIOXOIAaMH, 3IIMCHEHHS TIPOIECiB BHPOOHWIITBA Ta 0OIry
NPOAYKIi, IO MalOTh ICTOTHE 3HAYCHHS [UII TIPOJOBONBYOI Oe3rexkn
i exomoriyHoi crTabinpHOCTI. BomHOWac came BifCyTHICTP HIiTKOTO 3aKOHO-
JTABYOTO BU3HAYEHHS HU3KU CKJIAiB IPABOMOPYIIEHb (OpMye KOMI3IHHICTH
MpaBO3aCTOCYBaHHS Ta CTBOPIOE PHU3MKH YHHKHEHHS BiJIOBIIAJIGHOCTI,
TOAI SIK YHI(DIKOBaHMI TEPMIHOJNOTTYHMN amapar y cdepi aaMiHICTPaTHBHOTO
npaBa 3a0e3reduye €IHICTh NMPAKTUKK 1 3amolirac HEOTHO3HAYHOMY TiIyMa-
YEHHIO HOPM.

[paBonopymennst y cdepi AIIK MmaroTe ramy3eBy crenu]iky, OCKUTBKA
BHHHKAIOTh Y MPOLEC FOCTIONAPCHKOI JisUIBHOCTI, TTOB’3aHO1 3 BUPOOHHIITBOM,
nepepoOKoro, 30epiraHHsAM 1 peaizallielo CUIbCHKOTOCHONAPCHKOL MPOIYKITiL,
BUKOPHCTaHHIM 3€MeJIFHUX PECcypciB, 3ac00iB 3aXHUCTy POCIHH i TBapuH. Born
XapaKTepHU3yIOThCS CHCTEMHHMM BIUIMBOM Ha CTpAaTeriuHi iHTEpPeCcH JepiKaBhu —
MPO/IOBONIbYY  Oe3IeKy, CTaOlIbHICTh BHYTPINIHBOTO PHHKY, EKCIIOPTHHMH
MOTEHILial — 1 MOXYTh IIOPOJDKYBAaTH JIQHIFOTOBI HETaTHWBHI HACTIIKA
€KOHOMIYHOTO, COI[JIBHOTO Ta EKOJIOTTYHOTO Xapakrepy. Y HBbOMY 3B’SI3KY
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BOKIIMBUM € WYITKE PO3MEXKYBaHHS BHJIB IIPABONOPYIICHb 32 00’ €KTOM
MOCSATAHHS Ta Cy0’€KTOM BiANOBIJAIBGHOCTI, IO MiABHIIYE SKICTh HPaBOBOT
pernmaMeHTamnii i ONTUMI3y€e AiSUTBHICTh KOHTPOIIOIOUMX OpraHiB. 3a 00’e€KToM
MOCATAaHHS B MeXax peryiioBaHHs, 3akpimeHoro y KVYmAIlL mominsHO
BHOKPEMJTIOBATH: 3€MENbHI MPABOTIOPYIICHHS (CaMOBUIBFHE 3aiHSATTS 3eMETbHOI
JUIISTHKY, TOPYIISHHS PaBUII 3eMJIEKOPUCTYBAHHS, TICYBaHHS Ta 3a0pyJHCHHA
3eMeNb), eKOJIOTIUHI IIPaBOIOPYLICHHS, BETEPUHApPHI Ta KapaHTHHHI
MOPYIICHHS, @ TaKOo)X TEXHOJIOTIYHI MpaBONOPYILIEHHs, MOB’SI3aHI 3 IMOpY-
IICHHSIM TIPaBWJ eKCIUTyaTamii TeXHIKM Ta BHUpOOHMYMX TponeciB [1].
3a cy0’€KTOM BIJNOBINAIGHOCTI NPAKTUYHO 3HAYYLIIMM € PO3MEXKYBaHHS
Ha TPABOMOPYIIECHHS, IO BUMHSIOTHCS (DI3HYHUMH 0COOaMH Ta IOCAZIOBUMHU
0oco0aMH, a TaKOX MPABOIOPYIICHHS, IIOB’S3aHI 3 MLUTBHICTIO CYO’€KTIB
TOCIIOZAPIOBAHHS, OCKUIBKH BiJl IIFOTO 3AJICKUTH XapaKTep i 3MICT IPaBOBHX
HACTiAKIB (30KpeMa pO3Mip CaHKIil, JOAAaTKOBI 3aXOAW BIUIMBY, OOCST
MPOLIECYaITBHUX TapaHTii).

IMincraBu ammiHicTpaTuBHOI BimmoBimampHOCTI y chepi AIIK momineHO
po3mIIATH SIK B3a€EMOIOB’S3aHy KOHCTPYKIIIO HOPMATHBHHX, (DaKTHYHHX
1 mpouecyadbHHX eieMeHTiB. HopmaTtnBHa (fOpHanyHa) CKIIAJOBa O3HAYae
HasBHICTb Yy 3aKOHOJABCTBI HOPMH, SIKA BH3HAYa€ MPOTHIIPABHICTH [iISTHHSA
1 BCTAaHOBITIOE CaHKIIIIO; ()aKTUYHA (MaTepialbHa) — pealbHe BUMHCHHS JTisTHHS,
10 MICTHTh O3HAaKW CKJIAIy aJMIHICTPaTHBHOTO MPOCTYIIKY; IIpoLecyanbHa —
HAJIeKHE JOKyMEHTYBaHHsS MPABOIOPYIICHHS Ta TPUHHATTA KOMIECTCHTHHM
OpraHoM MPOIECYaIbHOTO PILIEHHS Y BU3HAUEHOMY MOPSAKY. Takuil mmiaxin
Mae MPUKJIaIHe 3HAYEHHs: 03 HOPMaTHBHOI OCHOBH HE MOXe OyTH BH3HA4Y€HO,
0 camMe € TPOCTYyNKoM; Oe3 (aKkTUYHOI CTOPOHM BIJICYTHIH mpeaMer
pearyBaHHs; 0Oe3 MpOIECYaTbHOTO OQOPMIICHHS 3aCTOCYBAaHHS CTSTHEHHS
HE MaThMe JIETITUMHOTO Xapakrtepy. OTXe, miAcTaBa agMiHICTPATUBHOL
BimmoBinameHOCTI vy cdepi AIIK mposBISETBCS SK IHTETPOBAaHWH IPABOBHA
MEXaHi3M, y SIKOMY HOe€IqHyIoThcs monokeHHs KYTAIL dakriuni qaHi (akTe
MePEBIPOK, TPOTOKOIIH, Pe3yNIbTaTH JTAOOPATOPHUX JOCTIPKEHB, (HOTO(iKCaITis
TOILIO) Ta MPOLECYaIbHi PillIeHHS YIOBHOBaYKEHHUX OpraHiB [1].

OxpeMe Miclle B CHCTEMi ajaMiHiCTpaTHBHO-TIpaBoBoro BImMBY B AIIK
€ 3a0e31eueHHs SIKOCTI Ta OE3MeYHOCTI Xap4OBUX MPOAYKTIB 1 KOPMIB, a TAKOX
3710poB’sl Ta Omaromonyuust TBapuH. 3akoH Ykpainm Ne 2042-VIII ¢opmye
PETyIATOPHY OCHOBY JEP>KaBHOTO KOHTPOIIO Y Il chepl, BU3HAYAIOUH BUMOTH
JI0 OmNepaTopiB PHHKY Ta IIICTAaBH 3acTOCYBaHHS 3aXOMiB BIDIMBY Y pasi
HEeOTPIIMAHHS 3aKOHOAABCTBA MPO XapuoBi TNPOMYKTH, KOPMH Ta ITOOIYHI
MPOAYKTH TBAPHHHOTO MOXOmKeHHS [2]. IIpy mboMy mpakTH9IHE 3HAYCHHS Ma€e
HaJIeKHE  1H(OPMAIIHHO-TIPAaBOBE 3a0€3MEUYCHHS KOHTPOJIBHOI  AISUTBHOCTI,
BKJIFOYHO 3 Opraizaiiero 300py, OOpOOKHM Ta BHKOPHCTAaHHS iH(OpMAIIil,
(hYHKIIOHYBaHHSIM peecTpiB 1 cucteM MOHiTOpuHTY. OnmHaK (parMeHTapHICTh
1 HeZocTaTHs iHTerparis iH(GOpPMAIIfHUX CHCTEM, OOMEKEHA MOCTYITHICTH iX
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IHCTPYMEHTApIIO IS PEeTIOHAJIBbHOI JIAHKH, a TaKOXX HEJOCTAaTHS HOPMAaTHBHA
MITPUMKA IHTEpOIepadeTbHOCTI 3HWKYIOTh IIBUJIKICTD 1 TOUHICTH BHSIBJICHHS
HOPYLIEHB Ta YCKJIAJIHIOIOTh JOKA3yBaHHs B aIMiHICTPATHBHOMY NPOBAJDKCHHI.
Bigrak ymockoHaneHHs aqMiHicTpaTuBHOI BimmoBimaimpHOCcTi B AIIK mepen-
Oagae He JMIIE YTOYHEHHS CKJIaiB MPABOMIOPYILEHb, a i PO3BUTOK Cy9YaCHUX
(POBHUX IHCTPYMEHTIB MOHITOPUHTY ¥ JOKYMEHTYBaHHSI, IO ITiICHITIOBATAME
MPEBEHTUBHY (DYHKITiFO aJMiHICTPATUBHUX CAHKIIIH.

Y3arabHIOIOYH, MOYKHA CTBEPIKYBATH, 1110 BU3HAYEHHSI Ta CHCTEMATH3allis
MIJICTaB aJMIHICTPATUBHOI BIIOBITAIBHOCTI 3a IMOPYIICHHS 3aKOHOIABCTBA
y chepi AIIK € KIOYOBUM YHMHHHKOM 3a0€3MEUeHHs] IPaBOIOPSAKY
Ta e(CKTUBHOCTI JEp)KaBHOTO pPEryIoBaHHS. HopmaTtwBHI, (akTH4Hi
Ta TPOIECYallbHI EIIEMEHTH BINNOBIMATFHOCTI TMOBHHHI MiATH SK €IWHA
KOHCTPYKIIiSl, II0 YHEMOXKJIMBIIOE SK CBaBUIBHICTH y IIPaBO3aCTOCYBaHHI,
TaK 1 YHWKHEHHS BianoBimampHOCTI. CHCTEMHE BIOPSAKYBaHHS TIICTaB
aIMIHICTPAaTHBHOI  BINOBINAJBHOCTI  MOCWIJIIOE  TIPaBOBY  BHU3HAUCHICTb,
MIJBHUILYE MPO30PICTh AISUTBHOCTI KOHTPOJIOIOUMX OPraHiB, 3MILHIOE IOBIpY
cyO’exTiB arpapHOro Oi3Hecy IO JepKaBHHX IHCTUTYIIIH Ta CTBOPIOE
MEPEyMOBH JUISl HAJIEKHOTO OalaHCy MDK 3aXHCTOM ITyOJNIYHHMX IHTEpeciB
i paBaMH YYacCHHKIB arpornpOMHUCIOBHX BiTHOCHH. BoqHoUac ynockoHaIeHHS
3aKOHOJABCTBA MAa€ CYMPOBODKYBATUCS IHCTUTYIIHHUM 1 TEXHOJOTIYHIM
MOCHJICHHSM KOHTPOJIIO, 30KpeMa PO3BHTKOM LHM(POBUX DIllIeHb I BHUSB-
JIeHHs, Qikcarii Ta aHaJi3y MOPYIIeHb, 0 € HEOOXITHOI YMOBOO ITi/IBUIIICHHS
MPEBEHTHBHOTO TOTEHIIATy aIMiHICTPaTUBHOI BIJNOBIIAIFHOCTI y CTpare-
riuniii chepi ATIK.
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JOBPOBOJIBYI ®OPMYBAHHA SIK EJJEMEHT CUCTEMU
CEKTOPY BE3IEKHU I OGOPOHHU YKPATHU:
CYYACHI BUKJIMKHA

KaimeBcbknii C. C.
acnipanm cneyianvrocmi 081 «Ilpagoy
Kuiscoxuii incmumym inmenekmyanvHoi én1acHocmi
Hayionanvnozo ynisepcumemy «Odecvka opuouyna akademisy
M. Kuis, Ykpaina

30potina arpecisi Pociiicekoi ®Peneparii mpotn YkpaiHM 3aroctpuia
notpedy B edekTHBHOMY (YHKIIOHYBaHHI CeKTOpy Oe3mekn i 0OOopoHH
Ta 3aCBIMYWIA CYTTEBY pPOJIb IPOMAJSIHCHKOTO CYCILUILCTBA Y 3a0€3MCUCHHI
000pOHO3MaTHOCTI JepkaBu. Ha moYaTKOBHX eTarax BOEHHOTO MPOTHUCTOSHHS
32 yMOB OOMEKEHHX CIPOMOXKHOCTEH PpEryJSIpHHUX CHII  JI0OpOBOJIBYI
(opMyBaHHSI CTamM Ji€EBMM MEXaHI3MOM MOOLTI3alii CyCHUIBHOTO pecypey
1 TIpaKTUYHOI peati3amnii KOHCTHTYIIHHOTO 000B’ 3Ky TPOMAJISH MO0 3aXUCTY
Bitumnan. Pa3zom i3 THM IX IIBUIKE CTAaHOBJICHHS BiOYBaTOCSd B KOHTEKCTI
HETIOBHOTO Ta HECHCTEMHOTO HOPMATHMBHOTO DETYNIIOBAHHS, IO 3YMOBHIIO
TIOSIBY TIPABOBHUX KOJi3ii 1 TPYAHOIIIB IPaBO3aCTOCYBAHHSL.

Ionpu yxBaneHus: 3akoHy YkpaiHu «[Ipo OCHOBM HalliOHAILHOTO CIIPO-
THBY» Ta TMiJ3aKOHHUX aKTiB, MPAaBOBUH CTaTyc IOOPOBOJILYMX (POPMYBaHb,
30KpeMa J00poBoNbYMX (hOpMyBaHb TepuTopiasibHUX rpomax  (JADTD),
3IMINAETECS  HEJOCTaTHhO BU3HaueHuM [1; 2; 3]. HasBei mnporamuHu
TIPOSIBIBTIOTECS y MUTAHHAX IHCTHTYIIHHOI iHTerparii JoOpOBOIBUMX ITiAPO3-
IUTIB Yy CHCTEMY CeKTopy Oe3mekn i oOOpoHHW, TpoIlexyp iX CTBOPEHHS,
MINOPSAAKYBaHHS Ta KOOPAMHALII 3 OpraHaMy JIep KaBHOI BIIaH 1 BiiCEKOBOTO
VOpaBIiHHSA, a TAKOX Y YacTWHI (HiHAHCOBOTO, MAaTEPiAbHO-TEXHIYHOTO
Ta KaJJpOBOr0 3a0e3MeUeHHsI.

OxpeMoi yBaru motpeOye BIICYTHICTh YHI()IKOBAHOTO MEXaHi3My IpaBo-
BOrO 3a0C3MEUCHHS COIAIBHOTO CTATYCy JOOPOBOJBILB, IO YCKIATHIOE
peartizalilo npaBa Ha COLIATPHUM 3aXWCT, MEJMYHY Ta ICHXOJIOTIYHY peali-
JTamiro 1 JocTyn Ao mepeadadeHMx rapaHtii. Ha mpaxTumi mpoOieMHAME
3aMINAFOTRCS TIPOIICAYPH IATBEPHKCHHS ydacTi B OOHOBHX IisX, HaOyTTs
CTaTyCy y4acHMKa OOHOBHX i, a TaKO)K NMUTAHHS IAWCHWIUIIHAPHOI Ta Mare-
PpiabHOI BiATIOBITAIBHOCTI.

JlonaTKoBHii BHUKJIMK CTaHOBUTh HEBHU3HAUCHICTh IPaBOCYO’ €KTHOCTI
JOOpoBONILUMX  (hOPMYBaHb, IO YCKIAAHIOE (hIHAHCYBAaHHS, YIPABIIHHS
MalHOM, KOHTPOJIb 1 BCTAHOBJICHHS BiNOBiTaIBHUX CyO’ekTiB. bpak diTkoro
HOPMAaTHBHOTO MeXaHi3My perioHanbHOi koopauHanii JDTT  crnpuumnse
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(hparMeHTapHICTb YNPaBIIHCHKUX DIlICHb 1 HEOJHAKOBY IPAKTHUKY 3acCTOCY-
BaHHSI 3aKOHO/IABCTBA B PI3HHUX TPOMa/Iax.

CraH HayKoBOi pOo3pOOKHU MPOOIIEeMH XapaKTepH3yeThesl (PparMeHTAPHICTIO!
OLIBIIICTD TpaIp MPHUCBSYCHO 3aralbHAM IHUTAaHHSAM HAIIOHABHOI OC3ITeKH,
000pOHH, BIHCHKOBOTO YIPABIiHHSA Ta KOHCTUTYLIIHMX OOOB’S3KIB, TOHI 5K
KOMIUIEKCHa JOKTpuHA TpaBoBoro crarycy HA®DTI, ix koopamHarii, 3a0e3-
MCYCHHsI Ta TapaHTid mepeOyBae Ha cramil (OpMyBaHHSA. Y TEOPETHKO-
METO/IOJIOTIYHOMY IUIaHI OIOPHMMH € HalpalloBaHHS BYEHHX Yy cdepi
koHcTuTymitiHOro (M. KostobOpa, B. Ilamosan, O. Ckpumariok, FO. [lemrry-
yenko, O. IleTpuimH), agMiHICTpaTHBHOTO IpaBa Ta IyOJIiYHOTO YIpaBIiHHSI
(fO. bursx, B. Tamiii, O. bannypxka), a Takox Oe3nexo3zHasctsa (B. T'opOyin,
M. CynrypoBcekuii). BomHouac muTaHHS HamiOHAJIGHOI MOJENI IPABOBOTO
CTaTyCy JOOPOBOJIBIIIB i MEXaHI3MIB iX COIIAIIFHOTO 3a0e3MeueHHs MOTPeOyIOTh
CHCTeMaTH3allii.

VY migcymky noopoBosibui opmyBannst, 3okpema DT, cmin posrmsimatu
SIK CTIHKHI €JIEMEHT CEKTOpY Oe3MeKH i 000poHH YKpaiHu, OMHAK ¢(heKTUBHICT
iX (pyHKI[IOHYBaHHS 3aJICKHUTH BiJ| MOJOJIAHHS TMPABOBUX KOJI3iH, 3MIIHCHHS
MPABOBOI BU3HAYCHOCTI ¥ 3a0c3MCUcHHS JMi€BHX MEXaHI3MIB IHTErparrii
Y CHCTEMy HalliOHAIBLHOTO CIIPOTHBY.

JlirepaTypa:

1. Tpo oGopony Ykpainm : 3akoH Ykpaiau Big 6 rpymas 1991 poky
Ne 1932-XI1 URL.: https://zakon.rada.gov.ua/laws/show/1932-12#Text

2. Ilpo BilicbkoBHI OOOB’SI30K 1 BIiCbKOBY Ciyx0y: 3akoH YKpaiHH
Bin 25 Gepesns 1992 poky Ne 2232-XI1. URL.: https://zakon.rada.gov.ua/laws/
show/2232-12#Text

3. IIpo 3arBepmkenHs [lonmokeHHS Tpo TOOPOBONBYL  (POPMYBAHHSI
TEPUTOpIIBHUX ~ TrpoMaia: nocraHoBa Kabinery MiHicTpiB  Ykpainn
Bim 29 rpymus 2021 poxy Ne 1449 URL.: https://zakon.rada.gov.ua/laws/
show/1449-2021-i#Text

168



DOl https://doi.org/10.36059/978-966-397-550-4-48

AHAJIOI'TA B ITPABI: TEOPETUKO-METOAOJIOI'TYHI 3ACA/I1
TA MEXKI 3ACTOCYBAHHS B YKPATHI

Kparaesuu B. B.
dokmop ginocoii 6 2anysi npaso, adgokam,
M. Kuis, Yxpaina

B yMmoBax moCTifiHOT NUHAMIKHA CYCIHUIBHHX BIJIHOCHH IPABOBE DPETYJIIO-
BaHHA HEMHHy4YE CTHKA€THCS 3 MPOTAIMHAMH, IO 3YMOBIIOE TIOTPEOy
B c(eKTMBHHX MeXaHi3Max ix mnomonaHHA. OmHMM i3 TaKkMX MEXaHi3MiB
€ aHaJorisi B TMpaBi, fKa 3abe3medye 3acTOCYBaHHA HOPM 1 TIPUHIMIIB
IO BimHOCHH, Oe3mocepenHbO HE BPETYIHOBAaHMX 3aKOHOM. BopmHowac i
MpUPOJIa, MICLE y CHUCTeMI DKEpeN MpaBa, MEXi i yMOBU 3aCTOCYBaHHS
3IUINAIOTECS JTUCKYCIHHUMU: aHAJIOTiI0 TPaKTYIOTh SIK JIOTIYHUH IPUIOM,
IOPUJIMKO-TEXHIYHUI IHCTpyMEHT a00 TpOsiIB  CYJIOBOI IPAaBOTBOPYOCTI.
Ile BmWIMBae Ha €IHICTH CYJNOBOI NPAaKTHKA Ta CTaOUIGHICTH IPABOBOTO
PETyIIOBaHHSL.

VY Teopii mpaBa ycTaneHO pO3pI3HAIOTH aHAIOTIIO 3aKoHy (analogia legis)
Ta aHaJoriro mpasa (analogia juris), sKi TIEPEBAYKHO PO3TIBLAAIOTHCS SIK 32CO0H
nomosiaHHs nporanyH. Tlopsn i3 UM TpHBae AWUCKYCIS IMOAO CITiBBIIHOIICHHS
aHayiorii Ta TIyMaueHHS. KIIOYOBHMI KpUTEpi pPO3MEKYBaHHS IMOJIATae
y CIPSMOBAHOCTI AISUILHOCTI: TIyMauyeHHsS BCTAHOBIOE 3MICT YK€ ICHYIOUOT
HOPMH 1 He BUXOJWTH 3a i MEXIi, TOJi SIK aHaJIOTis rependavac 3acTOCYBaHHS
HOpMH a00 TPWHIMIIB J0 BHUIAJKYy, NPsIMO HE BPETYJIbOBAHOTO 3aKOHO-
JIABCTBOM.

3 ommigy Ha NPIOPUTET HOPMATHUBHO-TIPABOBOTO aKTa SIK OCHOBHOTO
JDKepena TpaBa B YKpaiHi, 3aCTOCYBaHHS aHAJIOTii HE MOXKE OTOTOXKHIOBATUCS
3 mpaBoTBOpUicTIO. [IpaBOTBOPUICTh mependadae CTBOPEHHS HOPM Y BH3HA-
yeHnX (opMax, TOAI SK aHaJoris € MpPaBO3aCTOCOBHHM MEXaHI3MOM,
CIPSIMOBaHMM Ha 3a0e3leueHHs peani3alii mnpaBa Ta CTaOUTLHOCTI MpaBo-
nopsiiky. BakyuBuM € ¥ mmTaHHS CyO’€KTIB 3aCTOCYBaHHS aHajorii. Bin-
noBigHo 110 cr. 19 Koncrurynii Ykpainu [1] opranm aepkaBHOi Bnamu Ta
TOCcaIoBi 0coOu 3000B’A3aHi TiATH JIWIIE HA IMIACTaBi, Y MEKaX ITOBHOBAKCHb
1y cnoci0, Bu3HaueHi Koncrurymiero ta 3akoHamu Ykpainu. OTxe, aHaOris
MOXKE 3aCTOCOBYBATHCSI JIMIIE 33 HAsABHOCTI MPSIMOIO 3aKOHOIABYOTO
VIIOBHOB)XEHHS, sIKe 3akpimieHo, 3o0kpema, v LIIK Vkpainm [2] ta KAC
VYkpainn [3], mo Bkadye Ha il JIEriTMMHE BHKOPUCTAaHHS HacamIepen
Y CYJIOYHHCTBI.

AmHaroriss B TpaBi € MDKIUCHMIUTIHADHMM (DEHOMEHOM, IO MOEAHYE
JIOTIYHMIA YMOBHBIZI 1 IOPHIMKO-TEXHIYHUH IHCTpyMEHTapii IOJOJIaHHS
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MIPOTAJIMH. I 3aCTOCYBaHHS MOXJIMBE 33 HAsBHOCTI iCTOTHOI MOJIOHOCTI
NPaBOBUX CHTYallii 1 HEICTOTHOCTI BiAMIHHOCTEH, a TakoX MOTpedye
MIBUICHNX CTAHIAPTIB apryMeHTallii. Y BITYM3HSIHIA TpPaBOBI cHCTEMi
AHAJIOTISI Ma€ TPaBO3aCTOCOBHMM, a HE MPABOTBOPUHMI Xapaktep, a 1 Jieri-
TUMHICTh BH3HAUa€THhCS NPHHIMIIOM 3aKOHHOCTI Ta HASBHICTIO IIPSIMOTO
MPOLIECyaTbHOTO  YIIOBHOBaXXKEHHA. [lofaipimi JOCTIIKEHHS MAlTh OyTH
CIIPSIMOBaHI Ha YTOYHEHHS] MEK 3aCTOCYBAHHS aHAJIOTIT, BUPOOJIEHHS! KPUTEPIiB
ii BiTMeXyBaHHS BiJ TIyMaueHHs Ta (POPMYBaHHS €JUHHX ITIIXOIIB CYIOBOT
apryMeHTanii BiANIOBIJHO JO TPHHIMIIB BEPXOBEHCTBA IpaBa 1 MpaBOBOI
BHM3HAYEHOCTI.

JlirepaTypa:
1. Koucruryuis VYxpainu Bin 28.06.1996. Vpsoosuii kyp'ep. 1996.
Ne 129-130. Cr. 19.
2. lluBinbHMi mpouecyanbHui —Komekc Ykpainm  Big  18.03.2004.
Bioomocmi Bepxosnoi Paou Ykpainu. 2004. Ne 40-41, 42. Cr. 492.
3. Kogmekc anmiHicTpatBHOrO cynoumHcTBa Ykpainu Bixg 06.07.2005.
Bioomocmi Bepxosnoi Paou Ykpainu. 2005. Ne 35-36. Cr. 446.
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ITPABOBI ACHEKTH BUKOPUCTAHHSI 3BEMEJIbHUX
PECYPCIB, 1O ITOCTPAXKJIAJIN BHACJIIJOK BIMHHA

Cavok P. T.
acnipanm Kagedpu YyusinibHo2o npasa
Haguanvno-nayxosuii incmumym npaea
Heparcasnozo nodamroeozo ynisepcumemy
M. Ipnine, Yrpaina
ORCID ID: 0009-0001-2510-0513

[MpobnemaTnka 3eMeNbHMX BIAHOCHH TICHO TIIOB’si3aHa 3 OCOOJIMBHM
CTaTyCOM 3eMIJIi SIK OCHOBHOTO BHPOOHHYOTO pecypcy y cdepi CLIbCHKOTO
rocroziapcTsa. 3eMisl € 0a30BMM YMHHHUKOM JJIsI BUPOIYBAaHHS IPOJOBOJIBUYOL
MPOAYKIii, KOPMIB 11 TBapWMH 1 3a0€3MEeUeHHS CHPOBHHOIO Pi3HOMAHITHHX
ramy3eii mpomucioBocti. Came TOMy 3eMii  CLUTBCBKOTOCIIONAPCHKOTO
MpH3HAYEHHS IOBUHHI MaTH CHEL[iaJIbHUI MPaBOBUIA CTaTyc, SIKMH niependadae
iX pamioHaJbHe BUKOPUCTAHHS Ta 3aXHUCT.

VYKpaiHa BOJNOI€ TOTY)KHAM 3€MEIbHUM PECypcoM, IO € BayKIIHBOIO
CKJIaJIOBOIO 11 HarioHajpHOro OararctBa. Ha mouarok 2020 poky 3aranbHa
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wioma 3emensHoro Qouny Ykpainu craHoBwia 60,3 MIH Ta, MO0 JOPIBHIOE
npubmmzHo 6% yciel Tepuropii €Bponu. Ilpu 1BOMy IUIOIIA CLIBCHKO-
TOCTIOIAPCHKUX YTioh CKiamae Omm3bko 41,4 MuH Ta, 3 AKAX pULIT 3aiiMae
32,7 mmH rta. lle craHoButh Omm3bko 19% CUTBCHKOTOCIONAPCHKUX YTidb
Ta 27% pimi, HasIBHOI B MEXaX €BPONEHCHKOTO KOHTHHEHTY. TakuM YHHOM,
pamioHaJbHe BHKOPHCTAHHS 3EMEIbHHX pPecypciB, e(eKTHBHE YIpaBIiHHSI
PHMHKOM 3eMeJb Ta 3alpOBA/DKEHHS HAJIKHUX MPABOBUX MEXaHI3MIB OXOPOHH
IPYHTIB € He JHMIle EKOHOMIYHOIO, alleé U HaI[lOHAJBHOK IOTPEOOIo.
BpaxoByroun 0OOMeXeHICTb 3eMelb i IXHIO poib y IIPOJOBOJNBYIN Oesrert,
JIepoKaBa Ma€e PO3pOOHTH KOMILIEKC 3aXO/IiB, IO 3amo0iraTUMyTh BUCHAXKCHHIO
IPYHTIB, IXHBOMY HEUUILOBOMY BHKOPHCTaHHIO Ta KOHIICHTpamii y pyKax
MOHOTIOJNICTiB. 3eMeNbHA TONITHKA IOBHHHA 3a0€3IEUNTH IHTEpECH SIK
CYCIIBCTBA 3arajioM, Tak 1 epmepiB Ta MaiOyTHIX mokoniHb. Ha mpomy
HAroJIOUTYIOTh Cy4acHi HayKOBII y cdepi SK MpaBOBOTO TaK i €KOHOMIYHOTO
aHaITI3y CTaHy Ta MEpPCIEKTHB PO3BUTKY BUKOPHCTAHHS CLIIbCHKOTOCTIOAPCHKUX
3emenb B Ykpaiti [1], [2], [3].

3 rovaTkoM IMOBHOMACIITAOHOI BIiCBKOBOI arpecii mpoTH YKpaiHu 3HAYHUX
pyHHYBaHb 3a3HAIM HE JMIIE iHPPACTPYKTYpHI OO'€KTH, a W CLIBCHKOroC-
MOAAPCHKI 3eMJIi, sIKi € OCHOBOIO IPOIOBOJIBYOI Oe3nekn nepikaBu. Macmradbu
TIOIIKO/DKEHHST 3€MeJlb  CUIBCHKOTOCIIOIapChKOTO TIPU3HAYCHHS CTaHOBIISITh
CYTTEBY 3arpo3y JJIsI €KOHOMIKH KpaiHM Ta CTaOUIBHOCTI arpapHOTO CEKTOpY.
CinbChKOTOCTIONAPCHKI 3eMITi, TOIIKOPKEHI BHACTINOK OOHOBHX i, Xapak-
TEPHU3YIOThCS PI3HUMH BHIaMu pyiHyBaHb. Cepesl OCHOBHUX BHUIIB TOLIKO/I-
KEHb CJIiJI BHOKPEMUTH: 3aMiHyBaHHsS TEPHUTOPIH, 10 YHEMOXIIUBIIOE iXHE
BUKODHCTaHHS. 3a TIPU3HAYEHHSM YIPOJIOBX TPUBAIOTO 4Yacy; BOPOHKH,
TpaHiuei, okony Ta i QopTudikaliiHi copyay, sSKi MOPYIIyIOTh HUTICHICTD
IPYHTOBOTO TIOKpUBY; 3a0pyJHEHHS TOKCHYHHMH PpEYOBHHAMH, 30KpeMa
3aJTMIIKAMH BHOYXOBHX PEUYOBHH, BOKKAMH METAJIaMH, HaTONPOILYKTaMH, 10
BUHMKJIM BHACTIZIOK BHOYXIiB OO€NpHIIaciB, pakeTHHX yIapiB Ta CHaJCHHA
TEXHIKW; 3aCOJICHHS TPYHTIB BHACTIJOK 3aTOIUICHb, MIAPUBY TiAPOTEXHIYHHX
Cropy/, 30KpeMa aam0, abo MOIIKOPKSHHs BOJOTOCIONAPChKOl iH(pacTpyK-
TypH; BUIAJICHHS MOJIB BHACTIIOK OOHOBHMX Mdifi Ta OOCTPLIIB, IO 3HUIIYE
HE TUIBKH POCIIMHHUI MOKPHB, a i TTOTipIIye CTPYKTYpY IPYHTY.

3a manuMu MiHicTepcTBa arpapHoOi MOJITHKK Ta TPOJOBOJILCTBA Y KpaiHH,
craHoM Ha KiHens 2023 poky mpuOmm3Ho 8—10 MIIH TeKTapiB CLTBCHKOTOC-
MOAAPCHKAX 3eMeITh OIMHIUIHCS B 30HI OOMOBHX [Iii, THMYAcOBOi OKyTaIlil abo
IIi1T 3arpo30t0 HeOe3MeuHoro 3a0py THEHHSI.

3a ouinkamu Jlepkreokanactpy, Onms3bko 30% opHHX 3eMenb Ha TepUTOpii
YKkpainn moctpaxaanu Bin BiliHH. OcCOONMBO 3HaYHMX pPyHHYBaHb 3a3HAIN
PETiOHH 3 BUCOKUM arpapHHM MOTEHIIiajIoM, 30KpeMa XapKiBChKa, XepCOHChKa,
Mukonaicbka, [loHenpka, 3amopisbka, Jlyranceka oOmacti. OxpiM TOro,
cranoM Ha 2024 pik, 3a maHuMu [IpooBONIBYOI Ta CLIBCBKOTOCTIOAAPCHKOT
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opranizanii OOH (FAO), monan 2,5 MJIH TeKTapiB CLIBCHKOTOCIIOAAPCHKUX
3eMelTb TOTPeOYIOTh PO3MiHYBaHHS Ta BiJHOBJICHHS.

BoxHouac omiHNTH TOYHI MacIITaOH MOIIKOPKESHb HaJ3BUYaWHO CKIIAIHO
yepe3 aKkTHBHI 00#OBI Aii Ta MiHHY HeOe3rneKy. CiTbChKOrocriofnapchKi 3emi,
SKi 3a3HAJM TIONIKO/DKEHb, NOTPEOYIOTh KOMIUIEKCHOI pEeKy/IbTHBAIii, sKa
BKJIIOYAa€ OYMIIEHHS BiI BHOYXOHEOE3NEUHMX MPEIMETIB; BiJHOBICHHS
IPYHTOBOTO TIOKPHBY Ta HOTO pOAIOYOCTI; JIKBINALFO TOKCHYHOTO 3a0pya-
HEHHsI; BiZIHOBJICHHs MENIOPaTHMBHHUX Ta IPUralliiHUX CHUCTEM; BiJHOBIJICHHS
eKOJIOTTYHOI pIBHOBark 3eMenb. 3 ONIILYy HAa 3HAa4YHI BTPAaTH arpapHoro
MOTEHIIiaTy, BiTHOBJIEHHSI CUILCHKOTOCIIOAPCHKUX 3E€MeEIlb € OIHUM i3 MpiopH-
TETHUX HANpsSMIB JepKaBHOI TONITHKHA y TICIABOEHHUH TIIEpiOf, OCKLIb-
KU caMe I1i 3eMJTi MaloTh 3a0e3MeTyBaTH IIPOIOBOIBUY OE3IeKy sIK YKpaiHu, Tak
i cBiry. g peamizamii X 3aBIaHb HEOOXiTHE 3aTydeHHS SK BHYTPIIIHIX,
TaK i MDKHApOAHHUX PECYPCiB, IPOrpaM JOTIOMOTH Ta iHBECTUIIH. TakuM 4iHOM,
BilfHA 3aBJaJia BEMUYC3HOI MIKOAU CUILCHKOTOCIIOIAPCHKHM 3eMIIIM Y KpaiHu,
1 BIIHOBJICHHSI iX TIPOJYKTHMBHOCTI MOTpeOyBaTMMe 3HAYHHMX 3YCHIIb, Yacy
Ta KOIITIB.

[MinBuieHHsT eQEeKTHBHOCTI BHKOPHCTAHHS 3¢MENlb  CUILCHKOTOCIIOJNAp-
CBKOTO MPU3HAYCHHS, 110 MOCTPAXKIAM B Pe3yJIbTaTi BilfHH BUMarae po3poOKu
OKpeMOl HOpPMaTHBHO-TIPaBOBOI 0a3u 1 € BaXIIMBUM acCHEKTOM MOBOEHHOI
arpapHOi HOJITHKA YKpaiHu. 3BaKarodl Ha 3HA4YHI OOCATH 3eMejb, 10 Y Til
gy iHIA Mipi 3a3HaM 3a0pyJHEHHS Ta HETaTWBHOIO BIUIMBY, a TaKOX Ha
HEOOXIiHICTh 30epekeHHS MPUPOIHUX pecypciB Ta 3a0e3ledeHHs IPOo-
BOJIbYOI Oe3MeKu KpaiHW, BIPOBAPKEHHS! KOMIUIEKCY IIPAaBOBHMX Ta OpraHiza-
LIHO-YIPABIIIHCHKUX 3aXOAIB € BaXJIMBUM 3aBJaHHSIM OpraHiB IyOIiYHOTO
YIIPaBIIiHHS.

JlirepaTypa:

1. ®ypmrako O. 1., Haroparok O. M., Ilamanma H. B. Ta in. IligBumenss
eKOJIOTIYHOI ~ KYyNbTYpH CUIBCBKOTO  HAcelieHHsS YKpaiHm B  yMOBax
JICLICHTpaITi3allil BIamd: TOPIBHAHHSA 3 €BPOICHCHKMM JOCBIIOM. Aepo-
exonoeiunuil scypran. 2021. Ne 4, C. 6-11.

2. pedor O. 1., Joopsik O. C., Menbauk I1. 1., Caxapraunpka JI. I. Haykosi
3acazy (OpMyBaHHS Ta PO3BUTOK CLIBCHKOTOCIIOJAPCHKOIO 3EMIIEKOPHUCTY-
BaHHA Ha OCHOBI TpaHcopmarii 3eMensHHX BimHOCHH. 36anaHcogane
npupodokopucmyeantsi. 2021. Ne 4. C. 5-13.

3. Hobpsx [. C., Maptun A. T'., €scrokoB T. O., Ky3in H. B. Exornomiuni
MpoOJIeMH CYYacHOTO 3eMIISYCTpPOI0 B YKpaiHi. 36anancosane npupodo-
xopucmyeannst. 2017. Ne 4. C. 80-85.
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JEPKABHA MOJIITUKA Y COEPI ®I3UYHOI KYJIbTYPH
I CIIOPTY SIK OCHOBA ®OPMYBAHHS 3/I0POBOI HAIIII
B YKPAITHI

I'enaep €. Bb.
KaHouoam 1opuousHux HayK

@dopmMyBaHHSs 3710pOBOi Hallii € OAHUM 13 KIIIOYOBHUX IPIOPUTETIB Cy4acHOI
JICpXKaBHOI TOMITHKK YKpaiHw, mo Oe3NocepeHbO IIOB’S3aHO 3 PIBHEM
PO3BUTKY (Pi3MIHOI KYJIBTYpH 1 criopTy. B ymoBax memorpadiqHiX BHKIIHKIB,
3pOCTaHHS PIBHSA XPOHIYHHX 3aXBOPIOBaHb, HACTIAKIB BOEHHHX [iH, a TAKOX
HeoOXigHOCTI (Pi3WYHOI W IMCHXOJOTIYHOI peabimiTamii HaceneHHs, ¢i3myHA
KyJbTypa 1 CHOPT HaOyBalOTh CTPATECTiYHOIO 3HAUCHHS SK I1HCTPYMCHT
30epeIKCHHS Ta BiJJHOBJICHHS JIFOJICHKOTO MMOTCHITIAY.

diznyHa KyJbTypa 1 CHOPT TOEIHYIOTH COLabHY, TI'yMaHiTapHy,
037I0pOBUY, BUXOBHY Ta Oe3nekoBy (yHKuii. BoHu crpusitots (hopmyBaHHIO
3JI0POBOTO CIIOCO0Y KUTTS, COIIANBHIH iHTErpallii, MaTpioTHIHOMY BUXOBAHHIO,
TIBUIIICHHIO TPAIIe3IaTHOCTI HACETICHHS Ta 3MIIHEHHIO MIKHAPOIHOTO IMiIDKY
nepxasy. Came TOMy JiepXKaBa Mae po3IIIIaTH M0 cdepy He JIUIIE SIK Taly3b
O3BUIIS YM 3MarajbHOI MISJIBHOCTI, a K €JEeMEHT CHUCTEMH HAaIllOHAJILHOI
0e3MeKy Ta CTAJIOro PO3BHUTKY.

JepxaBHa nostitika y cdepi (Gi3MIHOT KyJIbTYpH 1 CIIOPTY IPYHTYETHCS HA
nonokeHHsix Koncrurymii Ykpainu, 3akony Ykpainu «IIpo ¢izudny KyasTypy
1 CropT», CTpaTeriyHMX Ta NPOrpaMHUX JOKyMeHTaX, 3okpema Crparerii
PO3BUTKY (Pi3MYHOI KYJIBTYpH i cIOpTy Ta JlepskKaBHill IUTHOBIA COIiaTbHIN
mporpaMi po3BUTKY (i3m0l KymbTypu i cnopty mo 2030 poky. Bomaouac
YHHHE 3aKOHOJABCTBO MOTpeOye MOMaNbIIoi CHCTeMAaTH3allii Ta aganTarii 10
€BPONEHCHKUX CTAHAAPTIB ITyOIIIYHOTO YIPABTiHHSL.

Jlo KIIOYOBHX TPIOPUTETIB JepKaBHOI MOMITHKH y cdepi Pizuunoi
KyJIBTYPH 1 CIIOPTY SIK 0CHOBa (hOpMyBaHHS 3710pOBOi Halil B YKpaiHi HaJlexaTh:

— MIJBUILICHHS PiBHS PYXOBOI aKTUBHOCT] HACEJICHHS;

— 3a0e3MeYeHHs JOCTYITHOCTI (pi3KyIIBTypHO-CIIOPTUBHUX TTOCIIYT;

— PO3BUTOK 1HKJTFO3UBHOTO Ta aIAIITHBHOTO CIIOPTY;

— (bi3kyIBTYpHO-CIIOPTHBHA peadiftiTamis BeTepaHiB i 0ci0 3 iHBAITHICTIO;

— MATPUMKA AUTSYO-IOHAIBKOTO Ta PE3EPBHOTO CIOPTY;

— MiATOTOBKA CIIOPTCMEHIB BUILUX JOCSTHEHB;

— PO3BHUTOK CIIOPTHBHOI 1H(PPACTPYKTYPH 3 YpaxyBaHHIM 0e30ap’epHOCTI;

— upoBizallis yrpapiiHHs y cdepi (i3uuHOT KyJIBTYpH 1 CIIOPTY.

310poB’sl Hamil Ciifl po3MVIAAATH HE JIMIIE SK MEAWMYHY Kareropiro,
a SIK KOMIUIEKCHHH COLaIbHO-eKOHOMIUHMH 1 mpaBoBHil moka3HHUK. Pi3ndHa
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KyJbTypa 1 CIOPT BHCTYIAIOTh YHIBEpCAJIBHMM MEXaHi3MOM NpO(iLIaKTHKA
3aXBOpIOBaHb, (POPMYBaHHS MCHUXOJOTTYHOI CTIMKOCTI, MIIBHILEHHS SKOCTI
JKUTTSI Ta COII/IbHOT 3ryPTOBAHOCTI CycrinbeTsa [1].

Cepen; OCHOBHHX Ipo0OJeM: HEpPiBHOMIPHICTH PO3BUTKY IH(PACTPYKTYpH,
nedirmmT KaxpiB, HETOCTATHS MOTHBAIIIS HACENICHHS IO CHCTEMATHIHUX 3aHSITh,
0o0OMeKeHICTh (PiHAHCOBHX PEecypciB, ()parMEeHTapHICTh YIPABIIHCEKUX PIllIeHb,
dopmMatizamisi y4acTti TPOMAJICHKOCTI Ta HEIOCTaTHIA piBEHb MIKBIIOMYOI
KOOpIMHAILT.

Peanizanist gep>kaBHOT MOJIITUKM Mae IPYHTYBATUCS HA MPUHIIMIAX HAJIEK-
HOTO BpSITyBaHHS: BiIKPUTOCTI, TPO30POCTI, MiA3BITHOCTI, ydacTi TpoMai-
CBKOCTI, JeleHTpatizalii Ta eekruBHOCTI. Came IIi CTaHTapTH 3a0e3MeUyI0Th
JIOBipy 10 ITyOIIYHOI BNAAM Ta MiABUIIYIOTh PE3YIbTATHBHICTH MOJITHKH Y
cdepi Gi3UIHOT KYIIBTYpH 1 CIIOPTY.

®DopmyBaHHS 3I0pOBOI Halii HEMOXXJIMBE Oe3 aKTHBHOI Y4acTi TPOMa,
criopTuBHUX (enmepariiif, TPOMAaIChKUX OpraHi3aiiifi Ta 3aKiajaiB OCBITH.
JlepkaBa Mae CTBOPIOBaTH YMOBH JUIsl TAPTHEPCHKOT MOJIENI B3aEMOIL, Y SIKiH
KOXKCH Cy0’€KT BHCTYTIAE CITIBYYACHUKOM peajlizallii IyOIiaHOT MOMITHKH [2].

Orxe, Aep>kaBHa NOJITHKA Yy cdepi Qi3NYHOI KyJIBTYpH 1 CIIOPTY MOBHHHA
PO3TISLIATHCS SIK JIOBIOCTPOKOBA IHBECTHUINSI y 3IOpOB’S, Oe3MeKy Ta KOH-
KyPEHTOCIIPOMOYKHICTh Halii. i e(eKTHBHICTH BM3HAYAECTHCA HE JMIIE 06CH-
raMu (QiHAHCYBaHHS, a HacaMIlepel CHCTEMHICTIO, JIFOIMHOLEHTPIYHOO
CNPSMOBAHICTIO Ta pPEATbHUM BIUIMBOM Ha SIKICTh JKHTTS TpomansH. Dop-
MYBaHHS 3JI0POBOI HAIlil € MOXKIMBHM JIMIIIC 32 YMOBH Y3TOPKCHOI B3a€MOIIT
JIEpXKaBH, MICIIEBOr0 CaMOBpSIyBaHHS Ta TPOMAJSIHCHKOTO CYCIUIBCTBA
Ha 3acajiaX HaJIeXKHOTO BPSAyBaHHSL.

JlirepaTypa:

1. MixHapomHy XapTifo (Pi3MYHOTO BHXOBAaHHS, (I3WYHOI AKTHBHOCTI
Ta criopty: Oprasizariis 00’ €IHAHMX HAaIlill 3 THTaHb OCBITH, HAYKH Ta KYJIBTyPH
Bim 21.11.1978 p. URL.: https://zakon.rada.gov.ua/laws/show/995_350#Text

2. Sport. For community cohesion and social inclusion. URL:
https://sport.ec.europa.eu/
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010 XAPAKTEPUCTUKMH OCIBb, AKI BUUHAIOTH
HE3AKOHHE BUKOPUCTAHHS I'YMAHITAPHOI JJOIIOMOT' U,
BJATOJIMHUX MMOKEPTB ABO BE3OILTIATHOI JOITIOMOI'!
3 METOIO OTPUMAHHS ITPUBYTKY

Kpunununa A. O.
acnipanm Haykoeo-0ociioHoi 1abopamopii 3 npobiem 3anobicanHs
KPUMIHATbHUM RPABONOPYULEHHAM
JloHeyvkutl Oepocagrutl yrigepcumen HYmMpIiuwHix cnpae
M. Kponusnuyvruii, Yrpaina

Cy6'exT npaBonopymieHss, nependadenoro cr. 201-2 KK Ykpainu € oqanm
i3 OCHOBHHX €JIEMEHTIB HOTO CKJIaJly, BIZICYTHICTh SIKOTO CBITMUTUMETE B3araii
PO BiICYTHICTh KPUMIHAJIEHOTO MPABOMIOPYIIEHHS SIK TAKOTO.

Cy0'eKT KpUMIHAJIBEHOTO MPABOTIOPYLICHHS € (DI3MYHOI0 OCYAHOI0 0c00010,
sIKa JIOCATIIA BiKY, 3 IKOTO MOYKE HACTABATH KPUMIiHAJBHA BiITOBIIANTBHICTE (CT.
18 KK Vkpainm). 3a He3aKOHHE BHKOPHCTAHHS T'yMaHITApHOI TOMIOMOTH,
OmaromiiiHUX MOXepTB ab0 Oe30IUIaTHOI JOMOMOTH 3 METOK OTPUMAaHHS
mpuOyTKY KpHMiHaIbHA BiIIOBIAANBHICTh HACTAE 3 IIICTHAMIATH POKIB (CT. 22
KK Vkpainnm) [1].

OcyqHOI BHU3HAETBCS 0C00a, SIKA Ml Yac BUMHEHHS KPUMIHAJIGHOTO
MPaBOIOPYIIEHHS MOIJIAa YCBiTOMITIOBaTH CBOi i (Oe3/isuIbHICTD) 1 KepyBaTh
HuMH. He mimisirae xpuMmiHanbHIA BigNOBiTaJbHOCTI 0co0a, siKa T Yac
BUYMHEHHSI CYCIIUTBHO HeOe3IeyHoro JsiHH TepeOyBana B CTaHI HEOCYAHOCTI,
TOOTO HE MOTJIa YCBIOMITIOBATH CBOI 1il (0e3MisUTbHICTE) a00 KepyBaTH HAMH
BHACIIJJOK XPOHIYHOTO TICHXIYHOTO 3aXBOPIOBAHHS, THUMYACOBOTO pO3NALY
TICUXIYHOI JISTTBHOCTI, HEAOYMCTBA 200 1HIIOTO XBOPOOIMBOTO CTaHy TICHXIKA
(ct. 19 KK VYxkpainn).

KpumiHonoriuHa XapakTepucTHKa OCOOHM, BUHHHUX y HE3aKOHHOMY BHKO-
PHCTaHHI TyMaHITapHOI JOMOMOTH, OXOILUTIOE CYKYIHICTh COLaIbHO-IEMO-
rpaiuyHuX, COLaIbHO-POJILOBUX, MOPAILHO-TICHXOJIOTTYHUX Ta KPUMiHAJIBHO-
NPaBOBUX O3HAK, [0 MJO3BOJSIIOTH BHSIBUTH THIIOBI PUCH TaKWX IIPaBoO-
TOPYIIHHKIB 1 IPHYIMHM iXHBOI MPOTHIPABHOT ITOBEIIHKHL.

o couianpHO-meMorpadiqHIX 03HAK HAICKHUTh BiK OCOOH, CTaTh, 3100yTa
OCBiTa, m0 B [IesKii Mipi OOyMOBIIOE HasBHI y OCOOM OpraHi3ariiiHi,
YIPaBITiHCHKI UM (hiHAHCOBI SKOCTi T2 HABHYKU.

B. M. llleB11iB Bu3Ha4aB, 1110 HE3aKOHHE BUKOPHCTAHHSI 3 METOIO OTPHMAHHS
NpuOYTKY TYMaHITapHOI JOMOMOTH, OJIAroAiifHMX MOKEpTB ab0 0e30IuIaTHOI
JIOTIOMOTH BUMHSEThCS: rpoMassiHamu Ykpainu (100%); gomoBikamu y 88,89 %
BUMAJKiB, a kiHkamMu — 11,11%; ocobamu Bikom 18-28 pokiB y 29,64%
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BUMafKiB, 2939 pokis — 40,74%, 40-54 poxkiB — 22,22%, 55-59 pokis — 3,7%,
60 1 6inbIe pokiB — 3,7%; ocobamu 3 BUILOIO 1 (paXOBOIO MEPEIBHILIOI0 OCBITOIO
y 66,67% BumaKiB, 6a30BOI0 CEPEAHBOIO Ta MPODITHHOIO CEPEHBOI0 OCBITOO
— 33,33%; ocobamu, siki TparroroTh, y 70,38% BHUMAIKiB, Ipane3TaTHIMH, SIKi
He TIPAITIOIOTh 1 He HaBYArOThCA, — 22,22%, CTyIeHTaMH 3aKJIa/IiB BHIIOI OCBITH
— 3,7%, 6e3pobitHumMu — 3,7%; y 33,33% BumankiB y ckiami rpymu ocio,
a 7,41 % —y ckiazi opraHizoBaHoi rpymu ado 3JI0YMHHOT OpraHizaiiii; ocodamu,
SIKi paHillle BYMHSUTH KpUMIHATBHI ipaBoniopymenss (7,41%) [2].

CollianbHO-PONBOBUMH  €JIEMEHTAMH  KPUMIHOJIOTTYHOT ~ XapaKTepPHCTUKU
oci0, SIKI BUMHSIOTH HE3aKOHHE BHKOPHCTAHHS 3 METOI OTPUMAaHHS NPHOYTKY
TYMaHITapHOI JIOTIOMOTH, ONAromifHUX MMOXEPTB € HAICKHICTh TaKWX OCi0 10
NEBHUX COLabHUX poJieil, Imo 3a0e3NnedyloTh JOCTYI IO T'yMaHiTapHOI
JIONOMOTH. 30KpeMa, IIe Taki 0cOoOH, SIK: MOCagOBi 0COOM OpraHiB JIep>KaBHOL
BIagd a0 MICIIEBOTO CaMOBpSAYBAaHHS; KEPIBHUKH ab0 TPaIliBHUKH
OnarofiiHMX (HOHIIB, TPOMAJICHKMX UM BOJIOHTEPCHKHUX OpraHi3allii; ciry>k00Bi
0cO0OM MIiANMPUEMCTB, YCTAHOB YH OpraHi3alliid, 3aJydeHHX JO PO3MOALTY,
30epiranHs abo TpaHCIOPTYBAaHHS TYMaHITapHOI JOIIOMOTH; OKPEMI BOJIOHTEPH
Y{ TOCEPEIHMKHM TOWO. B Takux BHIaJKaX KpUMiHAJIbHI MPaBOMOPYIICHHS
MAalOTh KOPHCJIMBO-CITY)KOOBHI XapakTep, IOB'S3aHHH 13 3JI0BXKHBaHHAM
JIOBIPOIO Ta CITy’KOOBUM CTAHOBHIIIEM.

Jlo MOpanpHO-TICHXOJIOTIYHMX pHC SK CKJIAJOBOI  KPUMIHOJOTIYHOI
XapaKTePUCTUKU OCi0, sIKi BUMHSIOTH HE3aKOHHE BHKOPHUCTAHHS T'yMaHITapHOL
JIOTIOMOTY  BIIHOCUTBCS: KOPUCJIMBA MOTHBAlis (OTpUMaHHS MaTepialbHOT
BUTO/IM, HE3aKOHHOTO TMPHOYTKY); HHU3bKHMI pIBEHb IPABOCBIIOMOCTI Ta
3HELIHEHHsI CYCITUTbHOT HeOe3MeKn MisSHHS; MOpPAJbHUN IMHI3M, BUIIPaBIaHHS
BJIACHUX [T «CKJIQTHUMH 0OCTaBUHAMIY (BilfHa, EKOHOMIYHA KPHU3a) TOIIIO.

Hlono MmoTHBamii 0coOM 3JOYMHI TiJ Yac BYMHEHHS HE3aKOHHOTO
BUKOPDUCTAHHS 3 METOK) OTPHMAaHHA NpPUOYTKY TIyMaHITapHOI JOMOMOTH,
OmaromifiHMX TOXXepTB ab0 Oe30IUIaTHO JOIMOMOTH, TO BOHA IIOJATAE B
NParHeHHi 37I0YMHI 30araTUTHCS, He IUBILTYNCH HA YMOBH, B SIKHX YUHHSETHCS
BKa3aHE IPABOIOPYILICHHS, Ta HOr0 CYCHUIbHO HeOe3meuHi Hacmigku. Sk
MPUKIIAJl, KOPUCIMBUN MOTHUB OCOOM 3JIOYMHIL, IO TMOJArae B Oa)kaHHI
CIIBHOTO 30aradyeHHss BHACIIOK OTPUMAaHHS NPUOYTKY MULIXOM HPOAAKY
TOBapiB TYMaHITapHOI JOIIOMOTH, HACTUIBKM BHpP@XEHMH, L0 HOro He
3YIUHAIOTh aHi Jis B YKpaiHi TPaBOBOTO pPEKHAMY BOEHHOTO CTaHy, aHi
3a00pOHa Ha TPOAaX TyMaHITAPHOI JOIOMOTH, aHi O0OB’S30K 0E30ILIATHOI
nepeadi Takoi TOMOMOTH OJJHOMY i3 BilicbKoBUX (hopmyBaHb [3].

Jlis qactrHM 0ci0, M0 BUMHSIOTH HE3aKOHHE BHKOPHCTAHHS TyMaHITapHOI
JIOTIOMOTY TAaKOX XapakTepHa BIJCYTHICTb IONEPENHbOi CYAMMOCTI, IO
TIOSICHIOETBCS! JIATEHTHICTIO TAKKX 3JI0YMHIB 1 CKJIAJIHICTIO IX BUKPHTTSL.

KpumiHonoriuna xapakTepucTHKa ocid, SIKI BUMHSIOTH HE3aKOHHE
BUKOPHCTaHHS ~TYMaHITApHOI  JOTIOMOTH, OJlarofifHUX TOXepTB  abo
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0€301UIaTHOI IOIIOMOTHY 3 METOI0 OTPUMAaHHS MPHOYTKY € CKJIa/I0BOI0 YACTHHOIO
KPUMIHOJIOTIYHOT ~ XapaKTEepUCTUKHM  NPaBOIOPYIICHHS,  IependadeHoro
cr. 201-2 KK VkpaiHaum Ta moemHye y co0i CYKYITHICTB COIAIBHO-IEMO-
rpadigHNX, COUIATbHO-POIHOBUX, MOPATHHO-TICHXOJIOTIYHNX Ta KPUMIHAIEHO-
MPaBOBUX O3HAK, JOCIIPKEHHS SIKMX JO3BOJMTH BUSBUTH HE TIIBKH THUIIOBI
pPHCH TaKMX NPaBOIOPYIIHWKIB, MPUYMHU IXHBOI HPOTHUIIPABHOI MOBEIIHKH,
a ¥ TonepeanTy TaKy MOBEIiHKY B MallOyTHBOMY, IIIO € 3alOPyKO0 3HIDKEHHS
KUIBKOCTI BYMHEHHS TMOAIOHMX MPOTUNPABHUX JisIHb HA TEPUTOpIi HAIIOol
KpaiHH.

JlitepaTtypa:

1. KpuminampHuiA Komeke Ykpainm : 3akoH Ykpaiam Big 05.05.2001
2341-1I1. Jara omosnenns: 17.07.2025. URL: https://zakon.rada.gov.ua/
aws/show/2341-14#Text

2. leuis B. M. Meroauka po3citiTyBaHHS HE3aKOHHOTO BHKOPHUCTAHHS
3 METOI0 OTPUMaHHsI MPUOYTKY TYMaHITapHOT JOIIOMOTH, OJIaroIiHKUX TTOXKEPTB
abo Ge3orutatHoi toromory : MoHorpadist. Binauns : TBOPH, 2023. 292 c.

3. Copasa Ne 344/11782/22. Cynose mpoBamkenass Ne 1-kc/344/4249/22.
Kpuminamsae mpoBamkenHs Ne 42022091780000044. Marepiamu  Iano-
®paHKIBCEKOTO MICEKOTO cyy [BaHO-DpaHKiBCHKOT 00IACTi.

DOl https://doi.org/10.36059/978-966-397-550-4-52

€BPONENCHKI CTAHIAPTH THOOPMAIIITHOT O
3ABE3IEYEHHSA TPABOOXOPOHHOI AISIIBHOCTI

Barpak K. M.
acnipanm Hayko8o-00cioHoi rabopamopii 3 npobem 3anobieanhs
KPUMIHATbHUM NPAGONOPYULEHHSIM
Jloneywvixutl depaoicagnuil yHisepcumem GHYmMpIiHIX cnpas
M. Kponusnuyvruii, Yrpaina

CporofHi Hama KpaiHa TEPeKHBAE €MOXY AKTHBHOIO BHKOPUCTAHHS
IHTEpHETY, a IepeXif 0 eNCKTPOHHUX iHPOPMALIIITHIX CUCTEM CYTTEBO CIIPHSIE
PO3BUTKY IepkaBd. PasoM 3 LM, BHHUKAIOTh HETATHBHI SBHUINA, Taki SK
KiOEp3JI0UMHHICTD, BKIIIOYAIOUN (KpaaiKKH 3 OaHKOMATIB HUIIXOM BCTAHOB-
JIEHHS CIEI[aJbHUX HAKIAJ0K, HECAHKI[IOHOBAHE CIIMCAHHs KOIUTIB 3 OaHKIiB-
CBKHX PaxyHKIB uepe3 CHCTEMH JUCTAHIIIHHOrO OaHKIBCHKOTO OOCITyTOBYBaHHS,
IIaXpaliCTBO Yepe3 iHTepHEeT-ayKI[IOHH, IHTEpHeT-Mara3uHu Ta CaiTH, a TAaKOX
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NPOTUNPABHUM KOHTEHT, IO MPONAarye eKCTPEMi3M, TepOpH3M, HapKOMaHII0
Ta KyJIbT HaCHJIbCTBA) [1].

OmanMH 13 TepIMX KpOKiB I1M(poBoi TpaHCchopmarii myOmidHOTO
YIIpaBIIiHHS CHPSIMOBAaHUM HAa OKPECJICHHs iH(popMaLii sIK Cy4acHOro pecypcy
CTaoro po3BUTKY B €Bporneiickkomy Coro3i Oyim 3aTBeppKeHHs J[MpeKTHBH
95/46/€C €spomneiicbkoro Ilapmamenty ta Pamm €Bporm Bim 24 >KOBTHA
1995 poky «IIpo 3axucT (i3mIHUX OCI0 MO0 0OPOOKH MEPCOHATBHUX TaHUX
Ta Npo BUIBHUH pyX Takux maHux» [2]; dupektuBu 97/66/€C €Bponeiicbkoro
[Mapmamenty ta Pamu €Bporm Bim 15 rpymus 1997 poky «IIpo oOpoOky
MEPCOHATBHUX JIAaHUX Ta 3aXUCT KOH(DINCHIIHHOCTI B TENEKOMYHIKAI[IHHOMY
cexropi» [3].

JupextuBa 95/46/€C Oyna BumaHa uis JKBimamii Oap’epiB Ha MUIIXY
BUTPHOTO TOTOKY iH(pOpMamii, NpPHBEAEHHS IO CILUIFHOTO 3HAMCHHHKA
HaliOHAJIFHUX HOPM Y il cdepi Ta 3a0e3nedeHHss 0JJHAKOBOTO 3aXHCTy IPaB
rpoMaisiH y Mexxax CriroBapuctsa. s JIupexTuBa oXorwioe «Oyab-sKy Iit0
Yd Cepito i, sIKi 3TIMCHIOIOTHCS 3 BHKOPHUCTAHHSIM OCOOMCTHX JaHHX,
0 TO3HAYAEThCA TEPMIHOM «0OpOoOKa» maHuX. [lo TakuX il BiTHOCSTBCS:
30upanHHs ocobucToi iHdopmarii; i 30epeKeHHs; PO3TOJIOIICHHS; Ta IHIIE.
Leif akT 3aCTOCOBYETBCA 10 1H(POPMAIIii, sIKa 00OPOOISIETECS] ABTOMATA30BAHUMH
3aco0amMy (HampHKIIaJ, KOMIT FOTEPHOI0 0a300 KITIEHTIB), a TaKOX J0 Bifo-
MOCTEH, 110 CTAHOBJIATH YaCTHHY HEABTOMATH30BAHUX «CHCTEM I0Jadi 3asBOK»
abo mpu3HavyeHi Oytn HuMH. JIOCTYI IO TakMX CHCTEM MOXKe OyTH pi3HHM,
HalpHKiIaa, CHCTeMa IMOojAayl MOXKe MICTUTH TpaJulliliHI IarlepoBi KapTKu
3 iH(oOpMalli€to, BIOPsIKOBaHOW 3a andasitoM. Ils JlupekTrBa He MOIIHM-
PIOETBCSL HA JaHi, 0OpOOJIeH] BUHATKOBO 3 OCOOHMCTHX MIpKYBaHb UM y TOOY-
TOBUX LULIX (HAIPUKIIA[, €JIEKTPOHHHWH LIONEHHUK 49 (haiyl 3 JaHUMH IIpO
CIM’0 Ta Ipy3iB).

JupektuBa 97/66/€C  crocyeTbCs 3axWCTy NPHBATHOCTI  iH(oOpMAIii
B TeJEeKOMyHiKalisx. Y miff J[MpeKkTuBi BKa3zaHO, IO KPaiHW-WICHW IHOBHHHI
TapaHTyBaTH CEKPETHICTh CHUIKYBAHHA IIUIIXOM BiIIOBITHMX HAIllOHAIBHUX
3aKoHIB. bynp-sike HeCaHKI[IOHOBaHE MiJICITyXOBYBaHHs, MEPEXOIUIEHHS a0o
MOHITOPHHI' TEJICKOMYHIKALlIHHUX PO3MOB € He3akoHHMM. Takox [lupextiBa
BCTaHOBIIIOE, 110 y BHIAJKaX, KOJM ICHYIOTH JAPYKOBaHi ab0 EJIEeKTPOHHI
KaTaJIoT! TEJIEKOMYHIKalliif, 0coOM MaloTh, B IPHHIIMII, MPAaBO OE3KOITOBHO
BUJIAJIITH CBOIO iH(OPMALIIFO 31 CITHCKY.

Ha nomawy, 12 mumast 1999 poky Pimennsim Ne 1719/1999/€C €spo-
neticekoro I[apmamenty Ta Pagn €Bporm «Illomo HU3KH BKa3iBOK, SIKi BKIIFO-
YalOTh BHU3HAUCHHS NIPOEKTIB, IO CTAHOBJATH CIUIBHWE iHTEepec, s
TpaHC €BPOTIEHCHKIX MEPEX EIEKTPOHHOTO OOMIHY IaHMMH MK aJIMiHic-
Tparissmi» [4]. ¥ cT. 1 1pOro MOKyMEHTY 3a3HAa4€HO HACTYIIHI Iiii: 3a0e3rre-
YEHHS BUCOKOTO PiBHS B3aEMOJIIT MIXK T€JIEMaTHYHUMH MEpEKaMH, 1110 CTBOPEHi
JiepyKaBaMH-1JIeHaMH, a TakoK MK CIiBTOBapHCTBOM Ta JeprKaBaMU-UJICHAMH
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y PI3HHMX aIMiHICTPaTHBHUX cdepax i, 3a MOTpeOH, 3 MPUBATHUM CEKTOPOM.
Mera mnonsirae 'y miaTpuMIi po30yIOBH €KOHOMIYHOTO Ta BAJIIOTHOTO COIO3Y;
Y3TO[DKEHHSI 3a3HAUCHHX MEPEeX i3 3arallbHUM TeJIeMaTUYHHM iHTepdeiicom
Mix CriBTOBapHCTBOM Ta JeprKaBaMH-WICHaMH; HaJlaHHS 3HaYHUX IIepeBar Jyist
anMiHiCTpaii  nep>kaB-wieHiB Ta CHiBTOBaprCTBa 3aBISKHA ONTHUMI3allii
oriepariiif, 3MEHIIICHHIO BUTPAT Ha OOCITyTrOBYBAaHHS, MPHCKOPEHHIO BIIPOBAJ-
KEHHS HOBUX MEpEeK Ta TOKpalleHb, a TaKOoX JOCSITHEHHsS CIUILHOTO
0e3MevHoro Ta HaIiifHOro OOMIiHY JAaHWMU; TOLIMPEHHS IepeBar TaKUX MEpex
Ha mpoMucioBicTh CIIBTOBapuCTBa Ta TpoMmaasH €sponeiicbkoro Coro3y;
CHIPUSIHHA TIONIMPEHHIO KpAIoro JOCBiAy Ta CTHUMYJIOBAHHS pO3POOKH
IHHOBAIITHUX TEIEMATHYHUX PIlICHb B aMIHICTPAITIIX.

3axoam, Bu3HaveHi y pimreHHi Ne 1720/1999/€C, crpsimoBaHi Ha: BU3HA-
YeHHs TEXHIYHMX BHMOI Ta 3arajlbHUX IOCTYT IS Taly3eBHX MEpex, fKi
MaloTh BIINOBIOaTH BHUMOTaMm KopHcTyBauiB CriBroBapucTBa (CcTarTs 4);
3a0e3eueHHs] CKOPOYEHHsI BUTPAT Ha MPHKJIaIHI IPOTPaMH Taly3eBHX MEPEK,
ONTHMI3AIliF0 Ta BIOCKOHAJICHHS TEXHIUYHUX PIillleHb, CKOPOYCHHS dacy,
HEOOXIJJHOTO JUISl BIPOBA/DKEHHS OIEPAI[ifHMX CHCTEM, a TaKOX pallioHai-
3allil0 CHCTEMHOTO 00CITyroBYBaHHSI (CTATTS 5); 3a0€3MeyeH s CyMiCHOCTI 1010
KOHTECHTY iH(OpMaIlii, KO OOMIHIOIOTBCS B aJAMIHICTPAaTHBHHX CEKTOpax
Ta MK HUMH, a TAKOXK 13 IIPUBATHUM CEKTOPOM (CTaTTA 6).

Crpimkuit iporpec muppoBUX TEXHOJIOTIH 1 MosBa HOBHX IpobieM y cdepi
iH(pOopMaIIiifHOI Oe3nekn BUKIMKAM 1MoTpedy y MOJepHi3amii 3aKOHOIABCTBA
y chepi iHpopMarliiiHoro 3abe3meucHHS MyOIiUuHUX aaMiHICTpariid. Binrak,
25 tpaBusi 2018 poky HaOpaB YMHHOCTI 3arajbHUN pPerJiaMeHT PO 3aXUCT
nmaaux (nani — GDPR, Permamenr) [5].

JuHamidHUH PO3BUTOK LM(POBUX TEXHOJOTIH Ta BHHUKHEHHS HOBHX
BUKMKIB y cbepi iHopmariiiHOi Oe3nekn OOYMOBIIM HEOOXITHICTH
OHOBJICHHS 3aKOHOJIABCTBA y cdepi iHpOopMamiitHOTo 3a0e3eueHHS IeprKaBHIX
anMinicTpamid. Otxke, 25 TpaBHs 2018 poky HaOyB UYMHHOCTI 3arajbHHA
permaMernT mpo 3axucT manux (mami — GDPR, Permament) [6], mo 3amiHuB
JupextuBy 95/46/€C [7] Ta 3ampoBaavB OUIbII >KOPCTKI HOPMU OOpOOKH
nepcoHanpHux nanux. GDPR mae GesmocepenHio it0 B yCiX KpaiHax-wieHax
€Bponeiicekoro Coro3y Ta HOMMPIOETHCS Ha 0OPOOKY IEpCOHATBHHX JAHUX
TpOMaNsIH 1 pe3uneHTiB €Bporeiickkoro Coro3y HE3aIeKHO BiN JIOKAITii
oneparopa. JIOKyMEHT CYTTEBO PO3IIMPHB IpaBa CyO’ €KTIB JaHUX, 3aKpillHB
y CT. 25 IpHHIMN «KOH(DIACHIIITHICTE 32 TPH3HAYCHHSIMY Ta TIOCHIIMB CAHKIIii
3a [IOPYLIEHHS BUMOT 3aXHCTY NEPCOHATBHUX JaHHX.

Taxum YHOM, aHAJi3 HOPMATUBHO-TIPABOBHX akTiB €Bporiericbkoro Corosy
3aCBIYMB, 10 €BPOIIEHChKa MOIEIb iH(QOPMAIIHHOTO 3a0e3MeYeHH s Iy O YHIX
anMiHICTpallii 1 TIPaBOOXOPOHHMX OpraHiB 0a3yeThbcsi Ha  TOEIHAHHI
TEXHOJIOTTYHOI IHTerpallii, BICOKOTO PiBHS CyMICHOCTI iH(OpMAIiHUX CHCTEM
Ta JKOPCTKMX TapaHTiii 3aXxWCTy TpaB JIOAWMHM, HAcaMmIepex IpaBa Ha
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NPUBATHICTh 1 3aXKCT MepcoHaIbHNUX JaHuX. JupextnBu €C, pilleHHs 11070
TPaHC €BPOIICHCHKIX MEpEX €JEKTPOHHOTO OOMIHY JaHMMH, a TaKOX
3aranmpHuii perimamenT mpo 3axucT gaHux (GDPR) chopmyBamm koMIuieKcHY
MPaBOBY OCHOBY, sKa 3a0esmeuye OamaHC MK TOTpeOaMu Oe3meku Ta
JOTPHMAaHHSM IEMOKPaTHYHHX CTaHIAPTIB.
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CUCTEMHO-CTPYKTYPHUII NIJAXIJ 10 AAMIHICTPATUBHO-
MPABOBOTI'O PET'YJIIOBAHHSI KOHKYPEHII{: MOKJIMBOCTI
JUUISI MOJAEPHI3ALIII KOHKYPEHTHOI MMOJITUKU YKPATHU

Bpacaaseuns S1. 10.
acnipanm kagheopu KpUMIHAIbHO20, AOMIHICIPAMUEHO20 NPA6d i npoyecy
3BO «Miscnapoonuil ynisepcumem 6iznecy i npasay,
M. Xepcon, Vkpaina

CHCTeMHO-CTPYKTYpHHH MIIXiA 0 aIMiHICTPAaTHBHO-TIPABOBOTO PETYIIO-
BaHHS KOHKYPCHILi BIIKpHMBAa€ IOMATKOBI MOMKIIMBOCTI JUII OCMHCICHHS
KOHKYPEHTHOI TIOJIITHKH SIK IUTICHOT ITiICHCTEMH ITyOIiHOTO aMiHICTPYBaHHS,
a He JIMIIE SK CYKYITHOCTI HOPM i NMOBHOB)KEHb OKPEMOTO CHEIialli30BaHOTO
oprany. Y IIbOMY IiJXOi PETy/TIOBAaHHS KOHKYPCHINI pO3IIISIAETHCS SIK
BIOPSIIKOBAaHA CHCTEMa EJIEMEHTIB (HOPMaTHUBHUX, IHCTUTYIIIHHUX, MPOLEAYp-
HUX, OpraHi3aliiHnx, iHGOpMaIliiHNX), B3aEMOJIISI SIKMX BH3HA4Yae (haKTHIHHI
CTaH KOHKypeHTHOro cepenoBumia [1; 3; 4]. Taka ontrka 103B0JIS€ BUSBISITH HE
TUTBKH JTeeKTH OKpEeMHUX HOpPM YH pillleHb, a # CHUCTEeMHI AUCQYHKIL:
(hparMEeHTApHICTh TOJITHKH, CYHNEPEYHOCTI MDK PETYISTOPHUMH ITUTAMH,
pPO3pHBH MDK TPUIMCaMHM Ta MPOLELYPHOIO IPAKTUKOIO, yOIIOBaHHS
Y1 KOH(IIIKTH KOMITETEHIIii opraniB myOmiuHoi Biuaau [1; 2].

Y Mexax CHCTEMHO-CTPYKTYPHOTO TiAXOLy aIMiHICTPaTHBHO-TIPABOBE
PETyJIIOBaHHS KOHKYPEHINi JOIUIGHO OIMCYBaTH dYepe3 Kiulbka B3a€MO-
OB’s3aHMX OJ0KiB. HopMmaTuBHUI OJIOK OXOILTIOE 3aKOHONABCTBO IIPO 3aXUCT
€KOHOMIYHOI KOHKYpEHIi, Tp0 AHTHMOHOIOJBHUI KOMITET YKpaiHH, Hpo
JIep’KaBHY JOTIOMOTY, TIPO ITyONiuHI 3aKyIliBi, a TaKOX 3aralbHi aKTH
aJIMiHICTPaTHBHO-TIPOLICIYPHOTO ~ XapakTepy, 30KpeMa 3akoH YKpaiHu
«[Ipo amgMmiHicTpaTHBHY Tporenypy» Big 17 motoro 2022 poxy Ne 2073-1X
[5; 6; 7; 8]. InctuTyIiiiHMi GJIOK MICTHTH CHCTEMY OpraHiB, MO (HOPMYIOTH
1 peai3yloTh KOHKYPEHTHY TOJITHKY: AHTUMOHOIOJBHHN KOMITeT YKpaiHu,
TaTy3eBHX PETYJSITOPIB, OpraHd BHKOHABYOI BIaM Ta MICIIEBOTO CaMOBpS-
JIyBaHHS, cynoBi opranu [3; 4; 6; 7). IlpouenypHuii O1OK BKIIOYAE peria-
MEHTOBaHI TIOCTIZIOBHOCTI [Iiif III0/I0 KOHTPOJTIO KOHIIEHTPAIIiH, pO3TILITY CIIpaB
PO TOPYLIGHHS 3aKOHOAABCTBA IPO 3aXWUCT EKOHOMIYHOI KOHKYpEHIi,
TOTOKEHHS! JIEPKABHOI JOIIOMOTH, MPUHMHSTTS PIIIEHb i3 CyTTEBUM BILUIHBOM
Ha puHOK [4; 5; 8]. OpranizaniiiHo-(yHKIIOHATBHUM OJIOK BimoOpakae
PO3IMOJII TIOBHOBaXKEHb, MEXaHI3MHM KOOpJAWHAIlIl, BHYTPILIHI periaMeHTH
Ta MPAKTUKK B3aEMOJIil Mk opranamu myosiunoi Baamu [1; 2]. Tadopmarriiito-
AQHAIITUYHUH OJIOK CTOCY€ETHCS 30MpaHHs1, 0OPOOKH Ta BUKOPUCTAaHHS PUHKOBUX
JTaHWX, CTATUCTHKH, PE3YJIbTATiB MOHITOPHHTY Ta €EKOHOMIYHOTO aHaii3y [3; 4].
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[MepeBara cHCTEMHO-CTPYKTYPHOTO IIiIXOy MOJISITAa€ B TOMY, IO MOJEp-
Hi3allisl KOHKYPSHTHOI MOJITHUKH YKpaiHM pO3IIISIaeThcsi HE SIK TOYKOBE
KOPUTYBaHHA OKPEMHX HOPM, a SIK KOMIUIEKCHA IIepeOy/ioBa B3a€MO3B’SI3KiB
MDK 3a3HaueHHMH Onokamu. Lle nmo3Bossie MoB’s3yBaTH 3MIHHM MaTepiallbHUX
MPUIKCIB 13 TpaHC(OPMAIII€I0 TPOIENyp, IHCTUTYLIIHOI apXiTeKTypu Ta
YIPaBITiHCEKUX MPakTHK [1; 2]. Hanpukiaz, 3anmpoBamKeHHs HOBUX KPHUTEPiiB
OIIIHKH JIOMIHYIOUOT'O CTAaHOBHIIA a00 y3rOHKEHHX il Oe3 HAJIS)KHOT aanTarii
MPOLIEYP PO3IJISALY CIPAaB 1 MPOLIECYaTbHUX TapaHTid ISl YIACHUKIB MOXKE HE
JlaTH OYIKyBaHOTO e(eKTy W HaBiTh TOCHIMTH pHU3HKH BHOIPKOBOTO
npaBo3actocyBanHs [3; 4]. BinnosigHo, cucTeMHHI aHaii3 BUMarae OJHOYAC-
HOTO BpaxyBaHHS MaTepiajbHO-IIPAaBOBUX 1 MPOIECYATbHNX, OpTaHi3alliifHuX
1t iHpOPMAITIHHITX ACTICKTIB.

OmHuM 13 KIIOYOBMX HAIpsAMIB MOJEpHizalii KOHKYPEHTHOI MONITHKA
VYkpaiHi B CHCTEMHO-CTPYKTYpPHIA JIOTIiIi € Y3TOMKEHHS KOHKYPEHIIHHOTO
BUMIpY 3 IHIIMMH HapsMaMH IyOJIiYHOT €KOHOMIYHOI MOJITHUKK. Y MpPaKTHIL
MyONiYHOTO  aJMIHICTPYBAaHHSI HEPIAKO CIIOCTEPIracThesl CHUTYyallis, KOJIU
piteHHst y cdepi MPOMHCIOBOI, IHHOBAILIMHOI, PEriOHATHFHOI Y COLAIBHO
MOJIITUKK (DAKTHYHO 3MIHIOIOTH CTPYKTYPY PWHKY, CTBOPIOIOTH II€peBar Juist
OKpEeMHUX CYO’€KTIB UM CErMEHTIB, ajic HE MPOXOIATH OLIHKY 3 TOYKUA 30pY
BIUIMBY Ha KOHKYpeHIio [2; 4]. CucTeMHO-CTPYKTYypHHMH MiIXiJ IPOIIOHYy€E
IHTerpyBaTH KOHKYPEHIIIHI KpWUTepii y MpoLeaypd IMiIrOTOBKH MPOEKTIB
HOPMAaTHUBHO-TIPABOBMX aKTiB, CTpaTerii i mporpam, TOOTO 3poOMTH aHami3
BIUIMBY Ha KOHKYPEHIII0 OOOB’S3KOBHUM €JIEMEHTOM 3arajlbHOI PeryssiTopHOi
npoueaypu [1; 5; 8].

VY 1pOMy KOHTEKCTI 3HaYHMH TMoTeHHmian Mae 3akoH Ykpainu «lIpo
aJIMIHICTpaTHBHY Tporeaypy» Bim 17 motoro 2022 poxy Ne 2073-IX, skwii
YCTaHOBJIIOE 3arayibHi CTaHOAPTH MPO30POCTi, Y9acTi 3aiHTEpecOBaHHUX OCiO,
MOTHBYBaHHS Ta OCKap)KCHHS aIMIHICTpaTHBHHX akTiB [5; 8]. Sfkmo mi
CTaHIapTH OyZyTh MOCTIJOBHO 3aCTOCOBYBATHCS N0 DillleHb, IIO 3adillaroTh
KOHKYPEHTHE CepeloBHINe (JIIeH3YBaHH:], AO3BUIbHI MPOIEAYPH, AOCTYI 10
iHQPACTPYKTYpH, Tapu(HE pPEryJrOBaHHS, PO3MOILT ACPXKABHOI OMOMOTH),
I[E MOXE CYTTE€BO 3MCHINUTH TIPOCTIp JJIsi JUCKpEIli, IO CTBOPIOE
AQHTHKOHKYpeHTHI pm3uku [3; 4; 6]. Takum YHHOM, CHCTEMHO-CTPYKTYpHa
MO/IepHi3allist nepeadavae BOYI0BYBaHHsI KOHKYPEHIIIHHNX BUMOT y 3arajibHUN
aMIHICTPAaTUBHO-TIPOLIEAYPHNI KapKac, a HE JIMIIE BJOCKOHAJIECHHS CIIelli-
IBLHUX HOPM 3aKOHO/IaBCTBA PO 3aXHCT €KOHOMIYHOT KOHKYPEHIII.

JlpyruM BaXJIMBMM HampsiMOM MOJEpHi3amii B MeXaX CHCTEMHO-CTPYK-
TypHOTO TIOXOAy € TMepervisi IHCTUTYIIHHOI apXiTeKTypH KOHKYpPEHTHOL
NoJMITUKKA. PO3MONIT  MOBHOBa&XKEHh MK ~AHTHMOHOIOJBHHM — KOMITETOM
VYkpaiHu, HEHTPATLHIMH OpraHaM{ BHKOHABUOI BJIAJH, OpraHaMH MICIICBOTO
CaMOBPSITyBaHHSI Ta Taly3eBUMHU DETYJISITOPAaMH HEPIIKO XapaKTepHU3yeThCs
NEepeTHHAMH  KOMITETEeHIIH, IyOIoBaHHSAM KOHTPOJNBHHMX (yHKHiH abo,
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HaBIaK{, PO3MMTICTIO BimnoBimaibHOCTI [2; 4; 7]. CHCTEMHO-CTPYKTYypHHH
aHaJI3 J03BOJISE BHSBILITH CUTYallii, Y SKHX DIIICHHS PO PHHKOBI YMOBH
(haKTHYHO YXBAIIOIOTHCA 11032 TI0JIEM 30pY OpraHy KOHKYPEHTHOTO BiIOMCTBA
(HanpukyIag, Mg Yac NPUHHATTS pilieHh LIOAO PEXUMY JOCTYIy JIO
THQPACTPYKTYpHUX OO0 €KTiB, CIICIIAIBHUX YMOB y4acTi y IyOJiYHMX 3aKy-
TIBJISX, 3aIPOBAIPKEHHS CIICIIAIBHAX PEKUMIB MIATPUMKN OKPEMHUX CyO’€KTIB
YK BUAIB IISUTHHOCTI) [3; 4].

MonepHi3alis IHCTUTYIIIHHOT CKJIa0BOi KOHKYPEHTHOI MOJITHKU Y Takid
Joriui nependayae, Mo-nepiie, Yirke HOpMaTHBHE 3aKPIIUICHHS 00O0B’S3KOBHX
KOHCYJIBTAIIH 3 AHTHMOHOIOJBHUM KOMITETOM YKpaiHM MO0 PIllICHb, SKi
MOXXYTh MaTH ICTOTHWH BIUIMB Ha KOHKYpPCHIIO; MO-ApYyre, CTBOPEHHS
npoLeayp KOOpAMHALIl MO3WLIH MK OpraHaMH BJaJy y CIpaBax, JI¢ HO€N-
HYIOTBCSI PETYIISTOPHI, COIialbHI i KOHKYpEHIUWHI IiTi; MO-TpeTe, PO3BUTOK
BHYTPIIIHIX KOMIUTA€HC-TIPOTPaM B OpraHax IyOJIiYHOI BIaIH, CIIPIMOBAaHMX Ha
3ano0iraHHsl aHTHMKOHKYPEHTHHM pitleHHsM [2; 4; 6; 7; 8]. Taki 3axomm
CIIPUSIIOTh MIIBULICHHIO Tiepen0adyBaHOCTI Ta Y3rO/PKEHOCTI ITyOJHYHOT
TIOJIITUKH 3 TIOTJISITY 30€pe)KEHHS! KOHKYPEHTHOT'O TTOPSIAKY.

Tperili BUMIp CHCTEMHO-CTPYKTYPHOI MOJEpHi3alil CTOCYEThCS IIpOLie-
JTypHOI KOMIIOHEHTiI KOHKYPEHTHOI TIOJIITUKH. Y HAyKOBiH JliTepaTypi oOIpyH-
TOBYETBCS, IO €()EKTHBHICTb 3aXHMCTy KOHKYPEHLi BHU3HAYAETHCS HE JIMILE
3MIiCTOM 3a00pOH 1 TPUNHUCIB, a W SKICTIO TPOIEAyp PpO3MILLY CIIPaB,
MpOLIECyaTbHUMH TapaHTiIMH Ul CyO €KTIB TOCIIOJAPIOBAaHHS, IIPO30PICTIO
KpUTepiiB OLIIHKM Ta MOTUBYBaHH: pillieHb [3; 4; 6]. 3acTocyBaHHS 3araJlbHUX
CTAHIApTIB  HAJEXKHOI  aIMIHICTPaTUBHOI MpOUEAYpH JO  MisUIBHOCTI
KOHKYPEHTHOT'O BiJIOMCTBA Ta IHILIMX OpraHiB (IpaBo OyTH BUCIIyXaHUM, JOCTYII
JI0 MaTepiajiB CIpaBH, PO3YMHHUH CTPOK, WiTKa (hiKcamis T0Ka3iB 1 apryMeHTIB)
JI03BOJISIE 3HU3UTH PH3UKH (POPMALHOTO ab0 BHOIPKOBOIO IPABO3aCTOCYBaHHS
1 T IBUIIATH SIKICTH CYI0BOTO KOHTPOJIIO [5; 8].

3 ormigy Ha IIe, CHCTEMHO-CTPYKTYPHMH MiAXin mependadae MOCHICHHS
MPOLIETYPHOTO BHUMIPY KOHKYPEHTHOI TOJITHKH Hepe3: METalli3allifo Ipore-
CyaJJbHHX HOPM Yy CIpaBaX IpO TIOPYLICHHS 3aKOHOAABCTBA IIPO 3aXHUCT
€KOHOMIYHOI KOHKYPEHIIl; CTaHAapTU3aIlil0 MOTHBYBAJILHOT YaCTHUHH DillleHb
AHTHMOHOIIOJIFHOTO KOMITETY YKpaiHu; 3a0e3MeueHHs] y3rOJDKEHOCTI MiK
aIMiHICTPaTHBHUMU TIpOIIeypamMu Ha piBHI KomiteTy # mopaibImm Cy10BEM
neperyisinom [4; 6; 7]. BaxximBo, 10 CHCTEMHUI aHAIT3 TO3BOJISE OIIHIOBATH HE
TUTBKH KOXKHY TIPOIEAYpPY OKpPEMO, a i Te, sIK BOHH B3a€MOJIIOTH MK COOO0
(HanpHKIIaJ, TOTOPKEHHS KOHLIEHTPALIii — IMOAANBIINN HATJIA 32 BUKOHAHHSAM
3000B’s13aHb — OIIHKA BIUTHBY AEPKABHOI JOTIOMOTH).

UYerBepTuii HampsM MoJEpHizalil y CHCTEMHO-CTPYKTYPHIi JIorili MmoB’s-
3aHMI 13 €BPOIHTErpaliiiHIM BEKTOpOM YKpaiHu. AjanTalls 3aKOHOJAaBCTBa
Npo KOHKYpEHIiI0 10 acquis €poreiickkoro Coro3y BHMarae He JIMIIE
(hopMaTLHOTO ~ BIATBOPEHHS HOPM, a ¥ HaOMMKEHHA IHCTUTYIIHHUX,
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NPOLIEAYPHUX Ta AHANTHYHUX TPAKTUK JI0 €BPONEHCHKMX CTaHAapTiB [3; 4;
6; 7; 8]. Uepe3 CHCTEMHO-CTPYKTYpHY NpH3MYy L€ O3HAuyae: IHTErparito
€BPOMCHUCHKAX KPHUTEPiiB OMIHKK OMIHYBaHHS, KOHTPOIIO KOHIICHTPAILA
1 JIepKaBHOI IOTIOMOTHY Y HalliOHAJFHY HOPMAaTHUBHY 0a3y; (GOpMyBaHHS CTAINX
KaHaJTiB B3aeMOIil MK AHTHMOHOIOJBHHM KOMITETOM YKpaiHH Ta €BpoO-
MEeWCHKUMHE 1HCTUTYLISIMA; YHI(IKaIlfo mporexyp 300py W aHaTi3y pHHKOBHX
JIAHUX; PO3BUTOK AHAITHYHOTO TMOTEHIIaTy OpraHiB, IO peali3yloTh
KOHKYPEHTHY TOJITHKY [4; 6; 7].

[I’satuii  cucteMHHMt OJOK MOJEpHI3alil CTOCYEThCS — HU(pOBi3aril
aIMiHICTPAaTHBHO-TIPABOBOTO ~ PETyJIIOBaHHA KOHKypeHILil. BrpoamkeHHs
CIICKTPOHHUX PCECTPIB  PIllleHh KOHKYPCHTHOTO —BIOMCTBA, BIIKPUTHX
0a3 MaHUX MIOJI0 KOHIICHTPALIH, AepKaBHOI TOTIOMOTH, ITyOJIIYHUX 3aKyTIiBEIb,
CIIEKTPOHHUX KaHANIIB MOJAHHS 3asB i CKapT, a TAKOXK IHCTPYMEHTIB aHATITHKA
JAHUX TIABUILYE TPO3OPICTh Ta IIA3BITHICTH OpraHiB BIIAMH, 3MEHIIYE
TpaH3aKLiiHI BUTpaTH Jyisl Oi3HECy il CTBOPIOE IOJATKOBI MOMIIMBOCTI IS
rPOMaJICbKOro KoHTpoito [1; 2; 4]. Y cHCTeMHO-CTPYKTYpHIW JIOTiti Imd-
POBi3alisl PO3IVIIIAETHCS HE SIK TEXHIYHE YIOCKOHAJICHHS, a SIK 3MiHa Criocoly
opraHizauii iHpopMaliifHO-aHAIITHYHOTO OJOKY KOHKYPEHTHOI HOJITHKH, IO
Mae OyTH y3ro/keHa 3 HOpMaTHBHUMH Ta IPOLIEyPHHMH 3MiHAMH.

OTXxe, CHUCTEMHO-CTPYKTYpPHHH MiIXiJ] 1O aJMIiHICTPaTHBHO-TIPAaBOBOTO
pEryIIOBaHHS KOHKYPEHIIl Ja€ 3MOTY pO3ITISIAAaTH KOHKYPEHTHY IOJITHKY
VYkpaiHu SK KOMIUIEKCHY MiZICHCTEMY ITyOJIYHOTO aIMIiHICTpyBaHHS, Y Mexkax
SKOi B3a€EMOJIIIOTh HOPMATHBHI, IHCTUTYLIHHI, MPOLEAYPHI, OpraHizamiiHo-
(yHKIiOHANBHI  Ta  IH(OpMAIiHO-aHANITUYHI ~ eleMeHTH. MOXIIMBOCTI
MOyIepHi3alii B MLiil JOTii TOB’SI3YIOThCS 3. IHTErpali€lo KOHKYPEHI[IHHUX
KpUTepiiB y 3arajbHi aJMiHICTpaTUBHI NPOIENYPH; TEePEerJIsIOM IHCTHTYIIHHOT
apxXiTeKTypd Ta MEXaHI3MIB KOOpIWHAIl OpraHiB MyOJiYHOI BIAIM;
TIOCHJICHHSIM TIPOLEAYPHOI KOMITIOHEHTH 3aXHCTy KOHKYPEHIIii; MOrHOIeHHIM
€BpOIHTETpalifHOl TrapMoHizamii; IW(POBI3AIl€l0 MPOIECIB  PEryIrOBaHHSA
it KoHTpOIO. Peanizarist Takux HanpsiMiB MOTPeOYe IIIECIPSIMOBAHOI OJIITHKH,
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MOTHUBYBAHHSA AAMIHICTPATUBHOI'O AKTA
SIK KJIFOYOBUIM ITHCTPYMEHT KOHTPOJIIO JUCKPEIIIT
B AAMIHICTPATUBHUX ITPOLEAYPAX

T'oaoBKo K. M.
acnipanm kageopu KpUMIHATIbLHO20, AOMIHICIPAMUEHO20 NPABd i npoyecy
3BO «Miscnapoonuil ynisepcumem 6iznecy i npasay,
M. Xepcon, Ykpaina

MoTuBYBaHHS aqMIiHICTPATUBHOTO aKTa y Cy4YacHId aaMiHiCTpaTHUBHIH
MpoLIeTypi BUKOHYE (PYHKIIIO IOPUAWYHOTO KOHTPOIIO AWCKPELii, OCKUIBKA
MEPEBOUTh YIPABIIHCHKUAN BHOIp 13 IUIONMHH BHYTPIIIHBOI IOIIBHOCTI
y IUIOLIMHY NPaBOBOI IepeBiptoBaHOCTI. JIMCKpeliiiHe OBHOBaYKEHHS TIepe-
0avae HasBHICTH y aJIMIHICTPaTHBHOTO OpraHy IIEBHOTO IPOCTOPY BHOOPY MiX
KUIbKOMa FOPUIMYHO JIOIYCTHMHUMHE BapiaHTaMM PIILICHHS, OAHAK Iei mpocTip
HE € AaBTOHOMHHMM BiJ] METH IIOBHOBOXCHHS, NPUHIMIIB MNPOLEIypU Ta
(hakTUYHOI OCHOBH CIIpaBU. Bumora MOTHBYBaTH pillieHHs 3a0e3Iedye 3B 530K
MDK KOMIIETEHIIEI0 1 pe3ylIbTaTOM: aqMiHICTPaTUBHUIA OpraH 3000B’sI3aHUI
MOKa3aTH, SIKi OOCTaBMHY BiH BU3HAB yCTAHOBIICHUMH, SIKi HOPMH 3aCTOCYBaB,
SKI MIpKyBaHHs TIOKJIaB B OCHOBY OIIIHKM JIOKa3iB 1 4oMy OOpaHHii BapiaHT
PILIICHHS € HAIGKHUM Y MEXax HaJaHoro poscydy [1].

KoHcrurymiiiHa Mozenb AiSUTBHOCTI IMyONivHOI aaMiHICTpalii, 3a SKOIO
OpraHHM BIIaJM Ta IX I10CaJ0Bi OCOOM IiIOTh Ha MiJCTaBi, Y MEXax MOBHOBa)XEHb
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Ta y cnoci0, Bu3HaueHi KOHCTHTYyIi€I0 1 3aKOHaMH, HaJac MOTHBYBAHHIO
mporecyarbHoro 3HadeHHs. Croci0 pearmizamii TMOBHOBaXCHHS —BKITFOYAE
He mmme QopManbHe NOTPHMAHHS CTaliii TPOBAPKEHHS, a # OO0OB’SI30K
pamioHa bHO Ta MPABOBHM YHHOM TMOSICHUTH MIEPEXil] Bi PaKTHIHUX JaHUX

IO IOPUINYHOTO BICHOBKY. 32 BiICYTHOCTI MOTHBIB HEMOKIIFBO BiIPi3HUTH
MPaBOMipHE BUKOPHCTAHHS UCKpEIlii BiJ] CBABUIGHOTO DIllIEHHS, YXBaJCHOTO
0e3 Hale)KHOTO 3’sCyBaHHS OOCTaBUH ab0 3 OIOPOI0 Ha HEpeNeBaHTHI
MipkyBaHHs [2]. MOTHBYBaHHS y IIbOMY CEHCI € IMpPOLEAYpHOIO TapaHTIe
BEPXOBEHCTBA IMpaBa, OCKUIBKM 3a0e3leuye IOpUAMYHY BH3HAYEHICTH IS
azipecara akTa Ta CTBOPIOE YMOBH JIJISL 30BHIIIHBOTO KOHTPOJIIO.

3akoH VYkpainm «[Ipo ammiHiCTpaTuBHY mpouexypy» Bim 17 mrotoro
2022 poky Ne 2073-IX iHCTHTYIIOHANI3ye MOTUBYBAHHS SIK CJICMEHT HAICKHOI
aJIMIHICTPaTHBHOI [iSUTBHOCTI M TOB’s3ye HOro i3 NpHHIMIIAMH OOIpyH-
TOBAHOCTI, MPOMOPIIIHHOCTI, T0OPOCOBICHOCTI, PO3CYAIIUBOCTI Ta 3a0€3MeUeHHS
mpaBa OCOOM HAa y4YacTh y TIPOBa/[DKCHHI 1 Ha edekTuBHHUA 3axuct [1].
Opunuynmii 3MicT MOTHBYBaHHSI HE 3BOJMTHCS 10 (hopManbHOI KOHCTaTaji
mincraB. BoHO mepenbadae, o aaMiHICTPaTHBHUIA OpraH Mae BimoOpasuTd
(hakTiyHy Oasy pillleHHs, OLIHKY JIOKa3iB, IOpHIMYHY KBasTiikallifo Ta JIOTIKy
3aCTOCYBaHHs IIPAaBOBHX HOPM JI0 BCTaHOBJICHWX OOCTaBHH. SIKIIO pimieHHS
YXBAJIFOETBCS B YMOBAX PO3CYQy a00 MICTHTH OIIHHI Cy/DKSHHS, MOTUBYBaHHS
MOBHHHO JEMOHCTPYBaTH MEXi TaKOrO pO3CYLy, OpIEHTAIIF0 HAa METY
MOBHOBKEHHA Ta BpaxyBaHHA pEJICBAaHTHHX IHTEpPECiB, SKi MiLIATArOTh
0aJIaHCyBaHHIO.

KoHTponbHa pojib MOTMBYBaHHS HAWOLTBII BHpa3Ha y BHIAAKaX, KOJIU
aIMIHICTPAaTUBHUI OpraH Mae 00paTH OJMH i3 KUIBKOX JOITyCTUMHUX BapiaHTiB
BIUMBY a00 BU3HAYMTH IHTEHCHBHICTh BTPYYaHHs y IpaBa Ta 3aKOHHI IHTEpeCcH
ocobu. Y TaKMX CHUTyalisiX MOTHBYBaHHS (AaKTHYHO BHKOHYE (DyHKIIIIO
MPOLIETYPHOTO TECTY MPOMOPIIHHOCTI: Ma€ OyTH BHUIHO, Ky JICTITUMHY METY
Tepeciiaye pimeHHs, yoMy oOpaHuii 3aXix IPUAATHUH A 11 JOCATHEHHS, YOMY
MEHIII OOTSDKIIMBI abTEPHATHBU € HEOCTATHIMUA B KOHKPETHHX OOCTaBHHAX,
a TaKoX YOMY HETaTHBHI HACHIIKH Ul OCOOM HE € HAIMIPHUMH TOPIBHSHO
3 myOniuHuM iHTEepecoM [1]. SIkiio opraH irHOpye albTEpHATUBH, HE pearye
Ha CYTTEBI 10BOAM ocoOn abo He BifoOpakae OaylaHC iHTEpeciB, TUCKPEIIHHHI
BUOIp BTpauae O3HAKy IPaBOBOI apryMEHTOBAaHOCTI W HabyBae pHC He00-
TPYHTOBAHOCTI.

MoTuBYBaHHS TakoX 3a0e3redye IMpOLEeIypHY pealli3allifo mpaBa 0CoOH
Ha y4acTb y IPOBA/DKEHHI. YUacTh 03HAYa€ HE JIMIIE MOKIIMBICTh TOJIATH 3asBY
YW TIOSICHEHHS, a i ipaBo OyTH TOYYTHM Y PENIeBaHTHIA YacTHHi, TOOTO TPaBo
Ha Te, 100 JOBOOM Oy/nM pO3MVISIHYTI Ta OIliHEHi. Hame)xHe MOTHBYBaHHS
BiZoOpaskae, 10 OpraH CHOPHUHSB iH(OpMAIl(0, HaaaHy OCO00I0, 3iCTaBUB ii
3 IHIIMMH MaTepiajlaMy CIIPaBH Ta 3pOOUB BUCHOBOK, SIKHI MOJKHa BIITBOPUTH
JIOTIYHO 1 TIepeBIpUTH IOPHAWMYHO. Y TPOTUBHOMY pasi ydacTb 3BOIUTHCS
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J0 (QopMaNbHOI TIPUCYTHOCTI y Tpouexypi Oe3 peaJbHOro BIUIMBY Ha i
Ppe3yJIbTaT, IO MiPUBAE JIETITUMHICTB PIILIEHHS SK TPABO3aCTOCOBHOI'O aKTY.

Y  MexaHi3Mi OCKapKEHHS MOTHBYBaHHS BHCTYIA€ IEPEIyMOBOO
edekxTnBHOTO 3axucTy. OckapykeHHs NOTpeOye PO3YMIHHS IIiICTaB PillIeHHS,
o0cary BcTaHOBIEHHX (DakTiB, cmocoOy 3acTOCYBaHHS HOPM Ta MPUYUH
BIIXWICHHS AapryMeHTiB. SIKII0O MOTHBYBalbHa YaCTHHA € HEMOBHOIO abo
(hopmanpHOI, aapecar Mo30aBISEThCS MOXKIMBOCTI HAJEXKHO C(OPMYIIFOBATH
3anepeyueHHs, HaJaTl KOHTPJIOKa3W a0o IMOCHATHCST Ha TIOMWIKH Y TPaBOBIH
kBamidikamii. Ile pobuth 3acid 3axucTy MeHII e(QEeKTUBHUM HE3aJIeKHO
BiJI TOTO, 3IHCHIOETBCS BiH B aIMiHICTPaTUBHOMY IOPSIKY 4H y cyxi [1].

CynmoBHil KOHTpONH 32 MEXKaMH JHCKpelil TaKoX OINOCEpPEIKOBAHUIA
MOTHBYBaHHSIM. Konekc aaMiHICTpaTHBHOTO CyJOYMHCTBA YKpaiHU 3aKpiILTIOE
TIIXO/TH IO TIEPEBIPKH PillIeHb Cy0’ €KTIB BIIaTHUX TIOBHOBAKEHD Uepe3 KpUTepii
3aKOHHOCTI, OOTPYHTOBAHOCTI, IPOIOPILIIHOCTI, JOOPOCOBICHOCTI, PO3CYMLIH-
BOCTI Ta PIBHOCTI, @ TAKOX Yepe3 MepeBipKy TOro, Y1 BPaXxOBaHO BCI 0OCTABHHH,
I0 MaloTh 3HA4YeHHs il npuiHATTs pimteHHs [3]. Cya He minMiHse
aJIMIHICTPAaTHBHUI OpraH y 3MIHCHEHHI AUCKPEIIil, aJic epeBIpse, YU TUCKPEIis
peasti3oBaHa B FOPUIMYHO JOMYCTUMHX MeKax. BincyTHicTh a0 HemocTaTHICTD
MOTHBIB YCKJIAQJIHIOE TaKy IIEpeBIPKYy Ta 3a3BUYail CBIIYHMTH MPO MPOLEIYPHUH
nedekT, KU CTaBUTh il CYMHIB IPaBOMIPHICTh DIIEHHS, OCKUIBKA HE JIa€
MOXJIFBOCT] TiATBEPANTH, IO OpraH JisB Ha IJCTaBI BCTAHOBJICHUX (DakTiB
1 IPaBOBUX KPHUTEPIiB, a HE HA OCHOBI IOBUIFHUX TIPHITYILICHb.

€Bporeiicbki  CTaHOAPTH HAJIEKHOTO aJMIHICTPYBaHHSI IMiATPUMYIOTh
MiIXig, 3a SKAM OOOB’S30K HAJaBaTH MPUYMHU IHIAWMBITYaIbHHUX DIIICHb
€ eJIEMEHTOM NPaBOBOI A/IMIHICTpalii Ta TapaHTi€l0 BiX CBaBULLL. Y JOKY-
MeHTax Pamm €Bponm om0 HaJIeXHOTO aMIHICTPYBAaHHS ITiAKPECITIOETHCS
HEOoOXiHICTh OOTPYHTYBaHHS pillleHb, IO BIUIMBAIOTH Ha TIpaBa, SK YMOBa
MPO30pPOCTi Ta MOXIMBOCTI meperssny [4]. ¥V mpasi €Bponeticekoro Coro3y
MPaBO HA HAJIGKHE aIMIHICTPYBaHHS BKIIOYAE, 30KpeMa, 00OB 30K aaMiHiC-
Tpalii MOTHBYBaTH CBOi DIIIEHHS SK CKJIAIOBY IIPABOBOTO CTaTycy OcCoOH
y BIIHOCMHaX 3 MyOJiYHOIO BHamow [5]. Y JIOKTpUHaIBHOMY BUMIpi
I[C KOPENIE 3 MiAX0a0M BeHeIichkol KOMICIT 0 BEpXOBEHCTBA IpaBa,
Jie TIPOLEYpHi TapaHTii, MPO30PICTh Ta MiJKOHTPOJILHICTh BJaaW pPO3IJIs/a-
IOTBCSL SIK CTPYKTYpPHI KOMITOHEHTH 3anoOiraHHsi cBaBULTO [6]. [lnst ykpain-
CBKOTO aJIMIHICTPAaTHBHOIO TpaBa Ili CTAHIApTH MAalOTh 3HAYCHHS Opi€HTHpA
NPy TIyMadeHHI HAIiOHAJBHUX HOPM Ta OIHIOBAHHI SIKOCTI HPOIEIYPHOTO
PeryIIoBaHHS.

[lincymoBytour, MOTHBYBaHHS aIMIHICTPaTHBHOTO aKTa € IIEHTPaIbHUM
IHCTPYMEHTOM KOHTPOJIIO JIMCKpeLii, TOMy L0 3a0e3nevye BiATBOPIOBAHICTh
JIOTIKM pIllleHHsI, JEMOHCTPYE MeXi poscyay, ¢ikcye OajaHc iHTepeciB
1 CTBOPIOE MOJKIIMBICTH IIEPEBIPKH PIMICHHS y TIPOLEIYpl OCKAapXKEHHS Ta
Cy/I0BOr0 KOHTpouto. HasnekHe MOTHBYBaHHSI TMOB’SI3y€ BCTAHOBIJIEHI (DaKTH,
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3aCTOCOBaHI HOPMH Ta OOpaHWi BapiaHT yNpaBIiHCBKOTO DIllIEHHS B €JUHY
IOPUIIMYHO 3pO3yMilly KOHCTpyKIito. HenmocrarHicte MotuBiB abo ix ¢op-
MAJIBHICTh 3a3BHUYAll O3HAYAE TPOICAYPHHUN Ne(EKT, KU MimpuBae oOrpyH-
TOBAHICTh 1 3aKOHHICTH aKTa, 30UIBIIyE PU3UK HOTO CKACYBAHHS Ta 3HIDKYE
nepe0adyBaHICTh aIMIHICTPATUBHOI MPAKTHKH SIK TAKO1.
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AIMIHICTPATUBHE OCKAPXEHHSA Y COEPI
HNIAINPUEMHUITBA SIK MEXAHI3M BI/IHOBJIEHHSA
IHOPYHIEHUX ITPAB

T'onoBko P. M.
acnipanm xagheopu KpUMIHAIbHO20, AOMIHICMPAMUEHO20 NPABaA i npoyecy
3BO «Miscnapoonuii ynisepcumem 6iznecy i npasay,
M. Xepcon, Ykpaina

[paBo Ha MiAPUEMHHIBKY AISUTBHICTD PEATI3YEThCS Y ITyONiTHO-TIPABOBIX
B3aEMHHAX Yepe3 YIPAaBIIHCHKI pillleHHs, il Ta Oe3qisUIbHICTh OpPTaHiB B,
SIKi BU3HAYAIOTh JOCTYI JI0 PUHKY, YMOBH TPOBAIPKEHHS AISUTBHOCTI, HACTIIKH
KOHTPOJIIO, Y4acTh Y 3aKyIBISX Ta IHII IOPHIMYHO 3HAUYIll HapameTpu
rocrioaptoBanis [1]. 3a Takux yMOB BIJHOBJICHHS MOPYIICHUX IIpaB
HmiInpueMIrt motpedye He JMIIE CYJOBOTO 3aXHCTy, a W IIPOIEAYyPHOTO
IHCTPYMEHTApiI0 BHYTPIIIHBOTO TEPeryIsy aIMiHICTPaTUBHUX aKTiB.
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AnMIHICTpaTHBHE OCKap)KeHHS CIiJl PO3MNSIATH  SIK  MPOLECyalbHUH
MEXaHi3M 1HIIHOBAaHOTO MiJNPUEMIIEM TNeperisiIy pilleHHS a00 MOBEAIHKU
cy0’ekTa BJAJHUX TIOBHOBAKECHb 3 METOK YCYHCHHsS IOPYIICHHS Ta
BIJIHOBJICHHS ITIPAaBOBOTO CTAHOBWINA Y Mekax ITyOniuHOi amMiHicTparii [2].
BoHO [0TIOBHIOE CyHOBHIT KOHTpOJIb, Nepea0dadeHrid aAMiHICTPaTHBHIM
CYIOUMHCTBOM, (OpMyIOouM OaraTOpiBHEBY MOJENb 3aXHCTy, Yy SKili ckapra
MO)Ke OYTH CaMOCTIifHMM CIOCOOOM BIJHOBJIGHHS IpaBa a0o MiArOTOBYMM
eTaroM I eeKTUBHOTO CyloBoro ockapxeHHs [3]. Taka mozens 3meHrye
TpoLIeCyalbHi BUTPAaTH Oi3HeCy, CIpHse KOPEKIii MOMIJIOK aaMiHIicTpallii Ta
T IBUILY€E SIKICTh MOTUBYBAHHS yIIPaBIIIHCBKHX PillIEHb.

EdekTiBHICTS aqMiHICTPATHBHOTO OCKAp)KEHHS BH3HAYAETHCS CYKYITHICTIO
NPOLIEAYPHHUX TapaHTid. [lepiior € Hale)XHe MOBIIOMIICHHS MiIIPUEMIIS TIPO
pILICHHS Ta TOPSIOK HOro OcKapyKeHHs, 0e3 4oro MpaBo Ha CKapry (akTHIHO
BTpayae peamizamiiHuii 3MicT. Jpyroto € moBHOTa Mepervisiny, o nepeadadae
OIIIHIOBaHHS SIK MPABOBHUX IJICTaB, TaK 1 (paKTUYHUX OOCTABUH Ta TOKA30BOI
0a3m, a TakoX TepeBipKy nponopiiiiHocti Brpy4aHHs [2]. Tperboro € y4yactsb
3asIBHUKA Y PO3IJIsiIL, BKIIOYHO 3 MOXJIMBICTIO MOJIATH MOSICHEHHS 1 MaTepia,
O3HAHOMHTHUCS 3 JOKyMEHTaM{ CIpaBH Ta OTpPUMAaTH BIIIIOBib Ha JIOBOAW
cKkapru. YeTBepTor0 € MOTHBOBAHICTh PILICHHS 32 Pe3y/IbTaTaMH CKapry, sKa
3a0e3nedye IEepeBipHICT, BUCHOBKIB aIMIHICTpaIlii Ta pPOOHTh MOMKIMBHM
MOAANBIINA KOHTPOJb, 30Kpema cymoBuii [3]. II’sToro € po3ymHI CTpPOKH,
OCKLITBKH 3aTSATYBaHHS MEperyiiny y MIIpHEMHULBKIHN cdepi TpaHChopMyeThes
y mpsiMi eKkoHoMiuHi BTpatu. 11locToro € peanpHICTh FOPUAMYHUX HACHIIKIB,
TOOTO 3IATHICTh pIillIeHHS 32 CKAapror 3MIHUTH [pPaBOBE CTAHOBUIIE
MIIpUEMIS, cKacyBaTH a0 3MIHHTH aKT, 3000B’s3aTH aJMIHICTpaIilo 10
HAJIEKHUX [IIH.

Crnemmdika amMiHICTPATHBHOTO OCKAp)KCHHS TIPOSIBISIETHCS Y TaTy3eBHX
pPeXHMaX, OCKUIBKH TpPEIMET OCKAap)KeHHs, MpOLeCyalbHi CTPOKH, KOMIIe-
TEHTHAN OpraH Ieperisiy Ta IOPHONYHI HACHIAKA CKAaprd 3alekaTb BiJ
XapakTepy BiIHOBITHOTO MyOIiYHO-TIPABOBOTO PETYIIOBAHHS 1 CTYIICHS BIUIUBY
aIMIHICTPATHBHOTO PIILICHHSI HA TOCTIOAAPCHKY JUSIBHICTb. Y PI3HHUX CEKTOpax
MIIPUEMHUIIBKOT chepr aJMIHICTpaTHBHE OCKAp)KEHHS BHKOHYE HE JIMIIIE
BiZIHOBHY (YHKIIi0, a i (DYHKIIIO CTaHAApPTU3ALil aMiHICTPAaTUBHOI PAKTHKH,
3HIDKEGHHSI PETyJSITOPHUX DPH3HUKIB Ta 3amo0iraHHs KOH(QUIIKTaM, IO MaroTh
3HAYHY EKOHOMIYHY IIiHY U Cy0’€KTa TOCTIOAapIOBaHHS.

VY mNomaTKoBHX IIPaBOBIJHOCHHAX aJMIHICTpaTHMBHE OCKap)KEHHS CIYTye
MEXaHi3MOM TIeperisily pilieHb KOHTPOJIOIOYMX OpraHiB Ta KOPEKil
dickanbHuX cropiB y Mexax aamidicTparii [4]. Moro 3HaueHHs BU3HAYa€ThCs
THM, LIO0 TOAATKOBI DIIIEHHsS 4YacTO MAaroTh HeraHWi (hiHAHCOBUIl e(eKT,
BKIIOYHO 3 HapaxyBaHHAM TPOILIOBHX 3000B’s3aHb, MTPadHUX CAHKIIIH,
OJIOKYBaHHSIM TIOJJATKOBHX HAKJIaJHUX, BU3HAYECHHSIM PH3UKOBOCTI IUTATHUKA Ta
IHOIMMH DIIIEHHSMH, sIKi TPsIMO BIUIMBAIOTh Ha JHKBIIHICTH 1 OmepauiiHy
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crabinbHiCTh Oi3HECY. AJMIHICTpaTHMBHa ckapra y Il cdepi BUKOHYE pOIb
MPOLIECYANBHOTO (UIBTPa, IO JO3BOJSIE BUIIPABUTH MOMWIKH y (DaKTHUHUX
BHCHOBKAX, OIIiHIII JOKa3iB a00 3aCTOCYBaHHI HOpM 0e3 CyIOBOTO BTPYYaHHS,
a TakoX (opMye CTPYKTypoBaHy J0Ka30BYy 0asy i MOTHBYBAILHUNA MacHB IS
HOJAIBIIOrO CYJOBOTO OCKapKeHHs. [|0faTKoBO, aIMiHICTPaTHBHE OCKapyKEHHS
B TIOJATKOBi cdepi Mae 3HAUEHHS SK IHCTPYMEHT VHi(iKalil NpaKkTHKA
KOHTpOJIIOIOYMX OpraHiB Ta 3a0e3NedyeHHs INependadyBaHoCTi (iCKaIbHOTO
MPaBO3aCTOCYBaHHSI Y THUIIOBHX CUTYaIlisX.

Y nyOmiyHMX 3aKymiBiIsIX aJMIHICTpaTHMBHE OCKapyKeHHs 3alesredye
BIJIHOBJICHHSI KOHKYPEHTHOCTI IpPOIIEAYPH Ta 3aXUCT B TUCKPUMIHAIIHHIX
YMOB a00 HeNpaBOMIpHHX PIllleHb 3aMOBHHMKA, IO € KPUTHYHUM 3 OISy Ha
CTPOKOBICTB 3aKymiBenb [5]. ¥V miit chepi 0coOMMBICTE TONSATaeE y TOMY, IO
OCKapyKEHHS CIPsIMOBAaHE HE JIMINE Ha BiJHOBJIEHHSA Cy0 €KTMBHOTO IIpaBa
KOHKPETHOTO YYacHHKa, a ¥ Ha 3a0e3NeueHHs HaIe)KHOI MPOLeLypH 3aKyIIiBIi
SK IHCTPYMEHTY peaii3allil NPHHIMIIB PIBHOTO CTaBIICHHS Ta JOOPOCOBICHOT
KOHKYypeHIIii. BojHouac edeKTHBHICTh aIMiHICTPATUBHOTO OCKap)KEHHS TYT
BU3HAYAETBCSl OIEPATUBHICTIO, OCKUIBKM 3aTpUMKa PO3IIILY CKaprd MOXKE
NPU3BECTH JI0 YKJIAJICHHS JOTOBOPY 1 (paKTMYHOI HE3BOPOTHOCTI MOpPYILICHHS.
ToMy anMiHICTpaTHBHA CKapra y 3aKyIiBISIX BHKOHYE TaKO)K HPEBCHTHBHY
(bYHKLIIO, 3yNHHAIOYN 200 KOPUTYIOYH HPOLIEC 10 MOMEHTY, KOJIM HOPYLICHHS
HaOyZe He3BOPOTHHMX HACTIAKIB A PUHKY 1 IUII KOHKPETHOTO ITiIITPUEMIISL.
Oxpemoro 3HaueHHS HaOyBae mepeBipka MOTHBOBAHOCTI DIillleHb 3aMOBHHKA
Ta BIJIOBIIHOCTI BUMOT TEHIEPHOT IOKYMEHTALlIT KpUTEPisSM HeANCKPUMIHALTiH-
HOCTI, 110 Oe3M0CcepeIHbO MOB’SI3aH0 3 JOCTYIIOM MAJIOTO i CepeIHhOro Oi3HECY
JIO ITyOJTIYHUX KOHTPAKTIB.

VY nineH31iHUX BIJHOCHHAX OCKap)KEHHsI MOB’SI3aHE 3 TAPAHTISIMH JIOCTYITY
0O PUHKY Ta IEpPEeBIpKOI0 OOIPYHTOBAHOCTI OOMEXKYBAIBRHHX pilIeHb [6].
BigmoBa y Bumaui mimensii, 3ynuHeHHs ii mii abo aHymOBaHHA (DAKTHIHO
03HAYAIOTh MPUIIMHEHHS MOXITBOCTI 3MIMCHIOBATH TIEBHUI BU TOCTIONAPCHKOI
ISUTBHOCTI, IO HANA€ TPOLENYpi OCKapyKEHHS O3HAK IIJBHINCHOI iHTEH-
CHBHOCTI 3aXUCTy. Y TakuX CIpaBax HPEIMETOM IEPEBIPKH CTAIOTh HE JIUIIIE
(opmanbHi KpuTepii BIIMOBIIHOCTI BUMOTaM, a il MUTaHHS MPOIOPIIIHHOCTI
aIMiHICTPAaTHBHOTO BTPY4YaHHs, HAJICKHOCTI JIOKa3iB MOpPYIIEHb, JOTPUMAHHS
npaBa Cy0’€KTa TOCHOJApIOBaHHS HA y4acThb y IIPOBa/DKEHHI Ta HaJaHHS
TOSICHEHb. AJIMIHICTpaTUBHE OCKAp)KCHHS B IIICH3IMHIA cdepi Mae TakKox
CHCTEMHHH e(eKT, OCKLUIbKH BCTAHOBIIOE CTAHIAPTH OHAKOBOIO 3aCTOCYBAHHS
TMIEH31HHAX YMOB, 3MEHIIYIOYH PETYIISTOPHY HEBH3HAUCHICTH 1 PU3UKH
BHOIPKOBOTO MIIXOy 10 Cy0’€KTIB rOCTIOAPIOBAHHSI.

Y cdepi nepxaBHOrO Harsly 1 KOHTPOJIO CKapra BHKOHYE pOJb
3an00KHUKA TPOTH HaJMIPHOTO BTPYYaHHS, IO3BOJISIFOYM TIEPETJIsi] MPHITHCIB
1 pillleHb 3a pe3yJbTaTaMd IEPeBIpPOK, SIKI BIUIMBAIOTH Ha (PYHKIIOHYBAaHHS
mignpuemctsa [7]. KOHTpobHI 3aX0/1M 4acTO CYNpPOBOKYIOTHCS TIPUITHCAMH,
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BUMOTaMH TIPO YCYHEHHS NOpYIICHb, DIMICHHSAMH MpPO 3yMUHEHHS pOOIT,
3aCTOCYBaHHIM aJIMiHICTPATUBHO-TOCIIO/IAPCBKHUX CAHKIIH a00 iHILiFOBaHHIM
IHITNX 0OMEeKyBaTbHUX Tporeyp. CaMe ToMy aJMIiHICTpaTHBHE OCKapKCHHS
y mit cdepi mokmkaHe 3a0e3MeUnTH MePeBipKy 3aKOHHOCTI TiJICTaB MEPEBIPKH,
JOTPUMaHHS TIPOLEAYp TPOBEACHHS KOHTPOJIBHOTO 3aXOXy, KOPEKTHICTh
(hikcarii pe3ynpTariB, a TaKoX OOIPYHTOBAHICTb 1 MPOMOPIIHHICTD 3aXOMiB
pearyBanHs. [y Oi3HeCy NMPUHIMIIOBAM € Te, IO CKapra Mae OyTH 37aTHOO
HEWTpaJTi3yBaTH HETaTHBHI HACHIIKK HEIPaBOMIPHOTO MPHITKCY abo pilleHHs
Yy PO3yMHHII CTpOK, iHaKIe BiHOBJICHHs IpaBa HaOyBae cyTo (opMabHOTO
xapakrepy. OKpeMOI0 IUIOIIMHOI0 € OLIHIOBAHHS MEX JHCKPELii KOHTPOIIO-
I0YO0T0 OpraHy HpH BHOOpI 3aX0JiB pearyBaHHs, IO Oe3M0CepeaHbO OB SI3aH0
3 TIPHUHIWIOM MIHIMATEHOTO HEOOXITHOTO BTPYYaHHS Y TOCIOJAPCHKY
IISUTBHICTB.

Y KOHKYPEHTHOMY IIpaBi OCKapKEHHs PillleHb aHTUMOHOIIOJILHOTO OpraHy
Ma€e 3Ha4yeHHsS SK TapaHTis BiJ HAJAMIPHOI CaHKI[IHHOCTI Ta SK IHCTPYMEHT
MEPEBIPKM JIOKa30BOCTI 1 MOTMBOBAHOCTI BHUCHOBKIB [8]. PimrenHst y cnpaBax
NpO TOPYIIEHHS KOHKYPEHTHOTO 3aKOHOJABCTBA MOXKYTh MICTHTH 3HauHi
mrpady, 3000B’s13aHHS NPUIMHNATH TI€BHY IOBEAIHKY, BUMOTH IIOJO CTPYK-
TYpPHHX 3MiH, 8 TaKOXX BIUTMBATH Ha JJIOBY PEITyTaIlil0 i PHHKOBE CTAHOBHIIC
mignpremMcTBa. ToMy aaMiHICTpaTHBHE OCKAapXKEHHS Y il cdepi opieHTOBaHE
Ha KOHTpPOJb CTAaHIAPTIB JOKAa3yBaHHS, IMEPEBIPKY KOPEKTHOCTI EKOHOMIKO-
mpaBoBOi KBami(ikamii, JOTPUMAaHHA TPOIECYaJbHUX TIpaB Cy0’€KTa ToC-
MOAPIOBAHHS, BKIJIIOYHO 3 JOCTYIIOM 10 MaTepiaiiB Ta MOXUIMBICTIO MOAATH
3anepeueHHs. BojHouac crienmdika KOHKYPEHTHHX CIpaB IOJSIIae y CKIa[-
HOCTi (DaKTHMYHOTO CKJIAJy Ta BHKOPHUCTaHHI EKOHOMIYHOTO aHalli3y, II0
MIBUILYE BUMOTH /IO MOTHBYBaHHS 1 NPO30pPOCTI aprymeHrauii oprasy,
a TaKoXX /IO TPOIENYpHOI PIBHOBAard CTOPIH Yy MPOBLKEHHI. Y MIICYMKY
aJIMIHICTpaTHBHE OCKAP)KCHHS B KOHKYPCHTHOMY TIpaBi BHUKOHYE (DYHKIIiO
mpoLecyarsHoro  Oalancy MiK —e(eKTHBHICTIO JEep)KaBHOTO BTPYYaHHS
1 3aXHMCTOM TpaB CyO’€KTIB TOCHOAAPIOBAaHHS Big HEMPOIMOPLIMHIX abo
HEJIOCTaTHBO OOIPYHTOBAHUX PIllICHb.

[MpakTiyHi mpobieMHu 1BOr0 MeXaHi3My IepeBaKHO IMOB’si3aHi 3 (opma-
JI3MOM PO3MIBIAY CKapr, IHCTUTYLIMHOIO 3aJISKHICTIO OpraHy Ieperyisiay Bij
CHCTEMH, IO yXBaJlija IEPBUHHE pIlIEHHS, MOPYLIEHHSIM CTPOKIB, HEIO-
CTaTHBOIO SIKICTIO TIOBIOMIICHHS Ta KOMYHIKaIii. BupimenHs mux mpoOiem
JIOITHHO TIOB’I3yBaTH 3 YHI(IKAII€I0 TPOIEAYPHUX CTAHAAPTIB, ITiABUAIICHHIM
BUMOT 10 MOTHBYBaHHS, 3a0€3MEUCHHSIM OpTaHi3alliifHOI BiIOKPEMIICHOCTI
(hyHKIIT TIeperyIsiTy Ta PO3BUTKOM €JIEKTPOHHHX CEPBICIB OCKAPKEHHS Y MeKax
anMinicTpaTuBHOi Tpouenypu [2]. OpieHTHPOM [UIsl OLIHIOBAHHS HAJIEXKHOI
SIKOCTI PO3MIISTY CKapTH € EBPOTICHCHKI CTaHIAPTH HAJICKHOTO aJIMIHICTPYBaHHS
Ta epeKTUBHOTO 3aco0y ropuaryHOro 3axucty [9; 10].
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Orxe, aaMiHICTpaTHBHE OCKapXeHHS y cdepi miANpHEMHUNTBA € TIPO-
LeCyaJJbHUM MEXaHi3MOM BiJJHOBJICHHsSI TOPYIICHHX TIpaB, SIKMH 3JaTHUN
3a0e3NeYUTH KOPEKIUIO0 YIIPABIIHCHKUX MOMIJIOK Ta BiJHOBJICHHS IPaBOBOTO
CTAaHOBHWIIA MIIPHEMIIT 0e3 CYIOBOTO BTPYYaHHS abo0 SIK MiATOTOBUY CTAII0
JUIA CyJIOBOrO 3aXHCTy. Moro e(eKTHBHICT BH3HAYAETHCA JOCTYIHICTIO
NpOLENYpH, TIOBHOTOI IIEpEryIsify, Y4YacTI0 3asBHHKA, MOTHBOBAHICTIO
pILIEHHS, JOTPUMAHHSIM pPO3YMHHMX CTPOKIB Ta PEAIBHICTIO IOPHIANYHUX
HACIIKIB, a y cCremianbHuX cdepax TMOJaTKOBUX BIHOCHH, 3aKyIiBellb,
JILEH3YBaHHA 1 KOHTPOJIIO  aJMIHICTpaTHMBHE OCKApXKEHHS  BHCTYIIAE
IHCTPYMEHTOM OIIEPATUBHOTO YCYHEHHSI MOPYIIEHb 13 NPSIMUMHI €KOHOMIYHUMHA
HaCiIKaMu 1 Oi3HeCy.
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VY cyuyacHOMy CBITI CTPIMKHH pPO3BUTOK IH(OpPMalifHUX TEXHOJIOTIH
NPHHOCHT HE JIMIIE TepeBard Uil SKOHOMIKH, JEp)KaBHOTO YIPaBIiHHA
Ta TOBCSKICHHOTO JKHUTTS, @ W CTBOpIOE HOBi 3arpos3u. OnHieto 3 HaiiHeOe3-
MIEYHIMNX € KiOep3IOYMHHICTD, SIKa OXOIUTIOE MMUPOKHI CIIEKTP 3IOYMHHNX il
— BiJl ImIaxpaiicTBa Ta BUKpPaJCHHS IIEPCOHANBHUX NaHUX 10 aTaK Ha Jep)KaBHi
OpraHH Ta KpUTHYHY 1HPPACTPYKTYPY. 3 KOXKHUM POKOM MaclITaOu, CKIaIHICTh
1 HACITIIKM TaKUX 3JI0YMHIB 3pPOCTalOTh. XaKepy aTakyloTh JepXKaBHI YCTaHOBH,
0aHKM, MEIMYHI 3aKJIa 1 Ta 00’ €KTH EHEPTeTHKH, 110 MOYKE CIIPUYMHUTH MacOBi
Bi/IKITIOUECHHSI €IEKTPOSHEPT i1 Ta Mapaii3yBaTH poOOTY IIIINX PETiOHiB.

B VkpaiHi crocrepiraetsest B cepeHpoMy 15 kibeparak Ha JeHb 3 OOKy
JlepKaBHU-arpecopa. ATakd CHOpsSMOBaHI Ha iHQPAcTPyKTypy (EHepreTHka,
TENIEKOMYHIKaIlii), fKi CYyIpOBODKYIOTh UM TMEpPEeAyIOTh BIHCHKOBHM [IifM,
a TaKkoX BKIIOYAIOTh Bipycw/mikimmmee [13, mo Bpaxkae emeKTpoCTaHIli uu
eHeprocucteMy. Kpim Toro, mpoBOIsTECS MacIITaOHI orepartii ae3iHpopMariii,
MOIIMPEHHs (eiKiB, MaHIMyJsHiii rPOMajChKOI0 TYMKOIO Ta TpoNaraHif —
i3 3aCTOCYBaHHAM COLIATFHUX MEPEekK, OOTIB 1 MeMiB. ATakn Ha EHEpPreTHHi,
TPAHCIIOPTHI, MEIMYHI Ta BOAONOCTa4YalbHI CHCTEMH MOXYTh CIIPUYMHHTH
KaTacTpOo(iuHi HACTIIKY — SIK eKOHOMIYHI, TaK i COIiaJTbHI.

HajiimomwpeHinmMy BUAAMH IIAXpaiicTBa y BIpTyaJbHOMY IPOCTOpI
€ TPOJaXX HEICHYIOYMX TOBApiB Ta (DIMIMHIOBI OHJIANH-Mara3swHU. 3JIOYHHII
YacTo OLIYKYIOTh I'POMaJIsiH, IPOJAI0Yn HEICHYIOWi TOBapH Ha MaiIaH4HMKax
OTOJIOIIEHh a0 B COLMEpEXaxX, BUMAraroud MOBHY INEPEAOILIaTy, MiCis 4Ooro
3HUKalOTh. [IpaBooxopoHli Ta BiacHUKKM IwiatdopM, Hampukiaan OLX,
HaMararoTbCsl TMPOTHALSITH IIOMY: MOJEPaToOpyd BUIASIIOTH 3a00pOHEHHI
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KOHTEHT 1 OJIOKyroTh myOurikariii ToBapiB, IO BHMaraioTb OCOOJIMBUX YMOB
30epiraHHs.

Kibep3nounaHicTh TIEpeTBOpUIIACS Ha CEPHO3HY 3arpo3y sl HAIllOHATEHOT
Oe3nexy. 3IOBMHCHUKM MM(PYIOTh BXIMBI (paiimi Ta BUMAararoTh BHKYII
3a po3MU(PYBaHHS, YaCTO Y KPUITOBATIOTI. Taki aTakul CIpsSIMOBaHI Ha BEJTHKI
KOMIIaHii YW JIep)KaBHI CTPYKTypH [UI1 OTPHMAaHHA BHCOKHMX BHILIAT.
Kibepmiaxpali BHKOPHUCTOBYIOTh TCHUXOJIOTTYHI MPHHAOMH JUISl MaHIITYJISILi:
(IMMHTOBI JMCTH YW TIApOOIeHI caiiTk Uil BUKpPaJCHHS JIOTIHIB, MapoJiB
i OaHKIBCHKMX NaHUWX. ICHYIOTH MiINUNBHI PHHKH, 1€ TPOJAIOTHCS ITOCIYTH
3 arak, mkigpmee 13 Ta anoniMuuii XoctuHr. HaBith 0e3 TeXHIUHUX 3HAHb
MO>KHA 3aMOBUTH XaKEPCBKY aTaKy.

Buxopucrannst mTy4yHoro iHTenekry (Al) Ta MammHHOTO HaBYaHHS
XaKepaMH JJIsI aBTOMATH3allii aTak, CTBOPEHHS (eHKOBHUX 300pa’kKeHb, TOJIOCIB
(deepfake) abo mporHO3yBaHHS CIA0KHX MICIb Yy cHCTeMax 3axucry [1].
BiTKOWH Ta iHIIII KPUITOBAIIOTH BUKOPHUCTOBYIOTBCS ISl aHOHIMHHX TIepeKasiB,
BiZIMMBaHHsI Tpoulieil Ta (iHaHCYBaHHS 3JI0YMHIB. XaKepChKi yrpyIOBaHHS,
4acTo MiATPUMYBaHiI BOPOXKUMH JIep>KaBaMH, TIPOBOJITH IIMHUIYHCHKI oreparii
MIPOTH YPSIIOBHUX CTPYKTYP, OOOPOHHUX ITiIPUEMCTB Ta JUIUIOMAaTHIHNX MICIiH.
[MommpenHs (elKkoBUX HOBHWH, 37MB KOH(IIEHIIITHOI iHpOpMaIii, BTpyJaHHS
y BHOOpPH YU CYAOBI TPOIECH AecTaliTi3yIOTh CYCHUTLCTBO Ta IMiIPUBAIOTH
JIOBIpY 10 BIIQ M.

KibepaTtakn 3aBHatOTh KOJOCATBHOI IIKOJW €KOHOMIIN: TJ100aibHi 30MTKH
MEPEBUILYIOTh TPWIBHOHH JOJIAapiB IIOpiYHO. BOHH CcTanmu ereMeHTOM
riOpuaHOI BiliHH Topsiy 3 iH(QOPMALITHUMK KaMITaHisIMH, eKOHOMIYHHM THCKOM
i mpomaranjoro. Taki aTaky BaXXKO iIEHTH(IKyBaTH Ta pearyBaTH Ha HHX.
MexaHi3MH BUMHEHHSI KibepaTak MOCTIMHO BIOCKOHAIOIOTHCS [3].

[ounnatoun 3 motoro 2021 poxy, HamioHanpHWMIT KOOPIUHAIIHHAN IIEHTP
KibepOesnekn mpu Paxi HarioHampHOT Oe3mekn Ta 000poHH (ikcye MacoBaHi
DDoS-araku Ha yKpaiHChKHH CerMeHT |HTepHeTy, mepeBaKHO Ha BeO-cailTh
cekropy Oesmekm 1 oboponm, 3okpema Ha caiitu CBY, PHBO Ta iHmmx
JepxaBHux ycraHoB. JDxepenom arak e [P-agpecn pOCIHCBKHX Mepex.
370BMUCHUKH BHKOPUCTOBYIOTh HOBHH MEXaHi3M: iH(]IKYIOTh BpasiuBi BeO-
CepBEpH JICp)KaBHUX OPraHiB BipycoM, poOJIsTuM X YaCTHHOIO OOT-Mepexi i
DDoS-arak. Cucremn Oe3neku NpoBaiiiepiB OJOKYIOTh Il CepBepH, poOIsTIn
CaliTH HEJIOCTYITHUMH HABITh MICIIS aTaKu.

Jims mporunii HeoOXximHi cremiamizoBani minponim B MBC, CBY,
MiHicTepcTBi 00OPOHH ISl OTIEPATUBHOTO BHSBIICHHS Ta 3alO0IraHHS aTaKaM.
OCKIiNBKY KiOEp3IOYHHI YacTO TPAHCKOPAOHHI, BAKIMBHIA OOMIH iH(pOpMAITI€0
MDK KpalHaMH Ta y4acThb y MDKHApOJHHUX iHiriaTnBax. KoxkeH KopHcTyBau
TIOBMHEH 3HATH OCHOBH KiOEpririeHu: HaIiiHi mapoJi, po3mizHaBaHHs (QilIMHTY,
3aXMCT JaHWX. |HBECTHLII Yy TEXHOJOTil 3aXHCTy, BKJIIOYAIOYM CHCTEMH
IITYYHOTO iHTENeKTy, OaratodakTopHy ayTeHTH(iKaIil0, MU(PyBaHHSI Ta
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KiOEpMOHITOPUHT, MiJBUINYIOTh CTiHKicTh [1; 2]. 3aKOHOIABCTBO MOTPIOHO
aJIanTyBaTH: YiTKO BU3HAYUTH KiOCP3TOYMHY, BCTAHOBHUTH BiJIOBIIATbHICTb,
CIIPOCTHTH MIXKHAPOIHHIT PO3LIYK.

Bigmoigao no Pimenns PHBO «IIpo Crpareriro HamioHambHOI Oe3neKd
VYxpaiam» Big 14.09.2020 p., BBemeHoro Ykazom Ilpesmmenta Ne 392/2020,
OCHOBHE 3aBJaHHS — TapaHTyBaHHSA KiOepCTIMKOCTI HamiOHAJIBHOI iH(poOpMa-
uiiHoi iHdpacTpykTypn B ymoBax ImdpoBoi Tpancdopmauil. HamioHansHa
Oe3nexa HeMOXKITHBa 0e3 HafliHHOI KibepOe3neKH.

Bopotsba 3 KiOep3JIOYMHHICTIO TIOBUHHA CTaTH NPIOPUTETOM Ha BCIX
PIBHSX — BiJl IHIMBIAYaJIbHOTO J0 To0amsHOro. OO0'€qHAHHS 3yCHITb JICPIKaBH,
CyCHiNbCTBA, Oi3HECY Ta MDKHAPOIHUX MApPTHEPIB MO3BOIHTH HPOTHIISTH
BUKIMKaM Im(ppoBoi emoxu. TeHAeHmii KiOep3moYrMHHOCTI, OB’ s3aHi
31 30pOHIM KOH(]IIKTOM, — I1e HOBHI (DPOHT, KU BU3HAYA€ BIDKUBAHHS HAITii.
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Cy4acHHH CBIT CTHKA€ThCs 3 Oe3NpeleficHTHUM 3pOCTaHHSAM Kibep3io-
YUHHOCTI, KA CTa€ BCE OUIBIN CKIAJHOI Ta TOOasHOM. KpumiHambHWMIA
aHami3 SK KIFOUOBHI €JIEMEHT IMPaBOOXOPOHHOI MisSNTBHOCTI HAOyBa€ HOBOTO
3HAUCHHS 3aBIAKW iHTerparii iHopmariiamx texHomoriid (IT) Ta mTydHOTO
igrenekry (II). AKTyalmbHICTP TEMH 3YMOBIICHA CTPIMKHM PO3BHUTKOM
1(POBUX TEXHOJIOTIH, 5IKi, 3 OHOTO OOKY, MOJIETIIYIOTh 3JI0YHHHY JiSUTbHICTb,
a 3 1HILOTO — HAAIOTh MOTYKHI IHCTPYMEHTH U 1i IPOTHII. 3TiIHO 3 JaHUMHU
Europol, IIII moxe pamukambHO TpaHC(hOPMYBaTH TOJLEHCHKY pPOOOTY,
JIO3BOJISIFOYN aHANI3yBaTH BEJIMYE3HI 00CSATH JAHWX JUISL BUSIBICHHS TEHICHIUN
Ta imeHTU}IKaIi 3moynHIIB [1].

Kibep3nounan, Taki gk (IMmHT, ransomware Ta XaKepCchbKi aTakH, 3aBJIAl0Th
MUTBSIpIIHI 30MTKH eKOHOMIKaM KpaiH. Y 2024 pori KiIbKicTh Kibeparak 3pocia
Ha 30% MOpIBHSHO 3 TIONEPEAHIM POKOM, IO BHMArae Biji MPAaBOOXOPOHHUX
OpraHiB ajanramnii 10 HOBMX BHKIMKIB. KpuMiHagbpHMI aHami3, 0a30BaHUI Ha
IT, Brimrogae 36ip, 0OpOOKY Ta IHTEPHPETALIO JAHUX 3 METOK MPOrHO3YBaHHS
snounHiB. I mocmmoe melt mporiec, aBTOMATH3YIOYM PYTHHHI 3aBJaHHS
Ta MiIBUIIYFOYH TOYHICTh TPOTHO3IB.

IHdopmariiiHi TEXHOTOTII € OCHOBOIO Cy4aCHOTO KPHUMIHAIBHOTO aHAJi3y
B TIPaBOOXOPOHHIN cdepi. BoHM HO3BONISIOTH IHTErpyBaTH MaHi 3 pPIi3HHX
JDKEpENT: COIAIBHUX MepeK, OAHKIBCHKHX TPaH3aKIil, BiIeOCHOCTEPEKEHHS
Ta Mepex [arepHery peueit (IoT). Hampukman, cucremu big data anami3yroTsh
nerabaiitit  iH(OpMAIli U1 BUABICHHS IATCPHIB 3JOYMHHOI TTOBEIIHKH.
Y npotunii kidepanourHam [T BHKOPHUCTOBYIOTBCS JUISI MOHITOPHUHIY MEpEX,
BUSIBJICHHS aHOMAJTIH Ta aBTOMATH30BAHOTO 300Dy J0KAa3iB.
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OnHMM 3 KITFOYOBHX IHCTPYMEHTIB € CHCTEMH aBTOMAaTH30BAaHOTO aHai3y,
TaKi SIK MEpeXeBl CKaHepU Ta IHCTPYMEHTH ()OpEH3MYHOTO aHalisy. BoHn
JIOTIOMAraloTh y PO3CIiAyBaHHI IHIMICHTIB, BiIHOBIIOIOUM JIAHITFOXKOK TIOJIH
micns araku. Hampukian, mporpamae 3a0e3nedeHHs U aHali3y JIOTiB MOXE
BUSBUTH HECAHKIIOHOBAHMH JOCTYN 1O CHCTEM, L0 € KPUTHYHUM IS
3amobiragas mojanbmmM atakam. JlocmimkerHas 2024 poky MOKa3yloTh, IO
BukopuctanHs Al-powered cucrem st ineHTHdIKaUii Ta PO3CIITyBaHHS
KiOep3/o4MHIB 3HAYHO MiABUINYE e(eKTUBHICTh KiOepOe3neku B MpaBOOXO-
poHHHX opraHax [2]. OnHak, BpoBapkeHHs [T BiuMarae BupimieHHs poOiiem
KOH(IZIEHIIIHHOCT] TaHUX Ta BIAMOBIHOCTI 3aKOHOAABCTBY, Hanpuknan, GDPR
B €BpOIIi 4M aHAJIOTIYHUM HOPMaM B YKpaiHi.

ITy4smii iHTETEKT PEBOOMIOHI3YE KPUMIHAIBHIH aHai3, IEPETBOPIOIOYN
peaKkTHBHY MOJENbh IPABOOXOPOHHOI MisIbHOCTI Ha mpoaktuBHy. LI BuKO-
pHCTOBYeThCS [UIsl TiepenOadeHHs 3mounHiB (predictive policing), aHamizyroun
ICTOpHYHI JlaHi JUIs TPOTHO3YBaHHS MOTCHINHWHMX 3arpo3. Y cdepi kibepsio-
yunHocTi I 3acTocoByeThest ist BUsiBICHHS (IIIMHIOBHX KaMIaHii, aHami3y
mkipmBoro [I3 Tta ineHTudikamii OoTHeriB. Hampukman, —amroputMmu
MalIMHHOTO HaBYaHHSI MOXKYTh PO3ITi3HABAaTH aHOMAJIii B MepeXeBOMY Tpadiky,
CHUTHAJII3yt0uH Iipo MoxkuBy DDoS-araky o ii modaTky.

OnHMM 3 NepCcHeKTHBHUX HanpsMKiB € Bukopuctanua LI mwit mudposoi
kpuminamictukn. Cucremu Ha 6a3i 1l aHamizyroTh 300pakeHHS, TOIOCH Ta
TEKCTH U iAeHTU(]IKaIli 3J0YMHINB, HaBiTh y 3amIM(pOBAHMX KaHAJaX.
Y 2025 pomi odvikyeTbcsi 3pocranHs Bukopuctanus Il mis 3amoGiraHHs
KOPIIOPAaTUBHUM 3JI0YMHAM, BKItouaroud KiGepartaku, nae Il momomarae
y BUSABJICHHI Ta pO3CNiIyBaHHI 3 IOPUIMYHOI MepCreKTuBd. llpukmamu
BKJTFOYAIOTh CHCTEMH, MOJIIOHI IO THX, 110 BUKopucToBYe FBI, s anamnizy dark
web Ta BUSIBTICHHS TOPTiBIIi 3a00pOHEHIMH TOBapamH [3].

[pore, Il Hece pW3HWKH: 3IOYMHIN TAKOK BHUKOPHCTOBYIOTH HOTO LIS
ctBoperHs deepfakes 4 aBTOMaTH30BaHUX aTak. ToMy IPaBOOXOPOHHI OpraHd
MOBHHHI BIPOBAPKYBaTW €THUYHI CTaHAApTH Ta perymmii. B VYkpaini,
Hanpukiaa, HamionansHa momitist Bxe tecrye II-cuctemu 1j1si MOHITOPHHTY
KibeprpocTopy, ajie noTpedye MOAAIBIIOr0 PO3BUTKY 3aKOHOAABUOI 6a3u Iuist
3abe3neyeHHs OalaHCy MiX e()eKTHUBHICTIO Ta IIPaBaMH JIFOJIHHH.

Bnposamkenns IT ta I y kpumiHanbHMIT aHaTI3 CTUKAETHCS 3 BUKITMKAMH:
OpakoMm KBalti(pikOBaHHMX CIICHIANICTIB, BHCOKOIO BAapTICTIO TEXHOJOTIH Ta
pYBHKAMU  yIIEpEeDKEHOCTI anmroputMiB. KpiM Toro, rinobanbHUI XapakTep
KiOep3JI0UMHIB BUMarae MiKHApPOIHOI CHIBIIpalli, HAPHUKIaL, depe3 [Hrepmon
g KonBeHmito npo kibep3nounHHIcTh. [lepcrekTuBr BKIIFOYAIOTh IHTErPaIliio
I 3 6noxyeitHOM 1151 Ge3neYHOro 0OMiHy JaHUMHU MK KpaTHaMH.

3acrocysanns IT Ta 111 € kimouem 110 eekTHBHOT IPOTHIIT KiOep3moYnHaM.
BoHM miIBUITYIOTh ONEpPaTHBHICTH, TOYHICTh TA MPEBEHTHBHICTH NPAaBOOXO-
POHHOI IisUTHHOCTI. PEKOMEHIY€ETHCsSI 1HBECTYBATH B OCBITY KajpiB, PO3POOKY
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HAIIOHAJBHUX CTPATCriii Ta MDKHAPOJHE MAPTHEPCTBO IS MAaKCHMIi3arllii
TepeBar X TEXHOJIOTH.
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3HAYEHHA MIZKHAPOJHOI'O 'YMAHITAPHOTI'O ITPABA
Y IPOTUAII BOEHHUM 3JIOUAHAM

Yopuunii L. 5.
acnipaum
JloHeyvkutl Oepocaguutl yrigepcumen HYmMpIiwHix cnpae
M. Kponusnuywkuii, Ypaina

HarionanbHe 3aKOHOAABCTBO, TPaMIIAHO, (OPMYEThCS 13 ypaxyBaHHIM
noTped NepikaBU Ta CYCHUIbCTBA, SKI € aKTyaJbHUMH Ha IICBHOMY eTari
JiepaBoTBOpeHHsI. Lle Hajae MOXIMBICTD 30epiraTti JUHAMIKy, HEOOXiaHY IS
PETyJIIOBaHHS Ta 3aXUCTy BIJNOBIIHMX CYCIUJIBHMX BiHOCHH. B ymoBax
30pOHHOTO KOH(ITIKTY, pO3B’SI3aHOTO POCIMCHKOIO (heaiepartiero mpoTH YKpaiHu
B 3aKOHOJABCTBO OyJO BHECEHO HM3KY 3MIiH Ta JIONOBHEHb, IOB’S3aHHX
SK 13 BUHUKHEHHSAM TOTpeOM y 3a0e3rnedeHHi (YHKUIIOHYBaHHS KPHTHIHO
BOKIMBHUX IHCTHTYIIH, TaK i 3 HEOOXiOHICTIO Y IMOCHJICHHI MEXaHI3My 3aXHCTY
HAIllOHAJIBHOT Oe3ekn Y KpaiHu.

[IpoTaroM oOCTaHHIX pOKIB, 13 ypaxyBaHHSIM Kypcy JEpXKaBH Ha €BpPO-
IHTeTparlito, 3MICT TPaBOTBOPYOI MiSUIBHOCTI, 34€0LIBIIOrO, MOJsraB y 3a0e3-
TIEYEHH] IMIUIEMEHTallii 70 HOPMATWUBHO-TIPABOBMX aKTiB €BPONEHWCHKUX Ta
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MDKHapO/IHUX CTaHIApTIiB, 3 METOI0 aJamTaiii yKpaiHCHKOrO 3aKOHOJABCTBA
JI0 3aKoHonaBcTBa €Bporneiickkoro Corozy. BomHowac BBeneHHS 0cOOIMBOTO
MPaBOBOTO PEXXUMY BOEHHOTO CTaHY 3yMOBHJIO TTOTpeOY B YHOPMYBAHHI HU3KH
MDKHapO/HO BH3HAHMX IIPaBOBHX HOPM 1 TPHHLMIIB, IO 3aCTOCOBYIOTHCS
i gac 30poiHNX KOHGIIKTIB. TpamumiiiHo, Taki HOpMHU BiTHOCATBCS 110 cepu
MDKHApOIHOTO T'YMaHITapHOTO TIpaBa.

3axucTy HOpPMaMHM MDKHApOIHOIO TYMaHITApHOTO TIpaBa IMiJIAraroTh
TPOMAJISIHU THX JIEpXKaB, sIKi paTH(iKyBald HaBeleHI MDKHAPOIHI JOrOBOPU
3a HasBHOCTI crelu(piyHoi 0OCTaHOBKH, KOO € 30poiHui KoHQUKT. OTXe,
(haKTUYHO, MIJICHAPOOHE 2YMAHIMAapHe NPpaso € NPasom 30POUHUX KOHGAIKmMIs,
CKEpOBaHUM HA 3abe3nedeHHs OOMPUMAHHA NOPAOKY 6e0eHHs O0uosux Oil
ma 3axucmy ocib, Aki y Hux He Oepymv yuacme. Peanmizaiis HaBeZeHOTO
3aBIaHHS 3IIMCHIOETHCS MUIIXOM IMIDIEMEHTAIll y HallilOHaTbHI HOPMaTHBHO-
MPABOBI aKTH BiITOBIIHUX TTOJIO’KEHB Ta BCTAHOBIICHHS KPUMiHAJIBHO-TIPABOBHX
3a00pOH 3a TIOCATaHHA HAa CYCIUIbHI BIHOCHHH, SIKIi OXOPOHSIOTHCS
KOHBEHIITHUMH TTOJI0’KEHHSIMHU.

AHaii3 HOpM HalliOHAJILHOTO KPUMIHAJIBHOTO 3aKOHOZABCTBA A€ ITiJICTaBY
JUISL  KOHCTaTamlii, [0 HHU3Ka TIOJOKeHb SK JKEHeBChKMX KOHBEHIIH,
aK i MbKHApOIHOTO TYMaHITapHOTO TpaBa B MLTOMY JIO CHOTOIHI 3aJTUIIAI0THCS
abo B3araji He IMIUICMEHTOBAaHWUMH, a00 Ha CTafil PO3MILAY MOXKIUBOCTI
iMmIeMeHTamii 49u 1i 3aBepmieHHS (NMPUKIAAOM € 3akoH YKpalHn BiX
21.08.2024 Ne 3909-1X «Ilpo parudikamito PumMcbkoro craryty MikHApOHOTO
KPUMIHAIBHOTO CyJy Ta IOINPAaBOK 0 HHOro»). HeoOXiqHO Takoxk BiAMITHTH,
II0 HaBEJCHAa CHUTYallisl YacTKOBO 3yMOBJIEHA TaKOXX BIJCYTHICTIO Hajaroj-
JKEHOTO Ta BIATPAI[bOBAHOTO HAIIOHAJIFHOTO MEXaHi3My IMIUIEMEHTamil HOpM
MDKHapOIHOTO TYMaHITapHOTO 1TpaBa, a TaKOXK €THICTIO ITIIXOAIB IO PO3YMiHHS
3MICTy MIXKHAPOIHOTO MeXaHi3My iMmuiemeHTartii Hopm MITL.

[NonoxxeHH MDKHApOAHOTO TYMAaHITapHOTO TIIpaBa  IMIUICMEHTOBaHi
JI0 HAIlIOHATFHOTO KPWUMIHAJIHFHOTO 3aKOHOIABCTBA B YACTHHI KPHUMiHAIBHOL
BIATIOBINAIIBHOCTI 3a KPHMiHAIBHI TPABOIOPYIICHHS HPOTH MHpPY Oe3meKu
JIIOJICTBa Ta MDKHapPOAHOTO IPABOTOPS/IKY, YACTKOBO II€ TAKOX CTOCYETHCS
3JI0YMHIB TPOTH OCHOB HallioHaJIbHOI Oe3neku (0coONMBO — B YacTHHI
KPUMIHATLHOT BiIIOBITAIBHOCTI 32 KOJIAOOPAITiOHI3M).

Hopmu MiXKHapoJHOTO I'yMaHITapHOTO IpaBa € y ITIEBHIM Mipi peyieBaHT-
HUMH HOpPMaM €BPOTEHCHKOTO TIPaBa, 30KpeMa — TaKHMH, IO CIiBBIIHOCATHCS
i3 KOHBEeHIIi€r0 PO 3aXWUCT MpaB JIFOMUHU 1 OCHOBOMOJIOXKHUX cBoOOA. Take
CHiBBiTHECEHHS y OLIBIIOCTI BUIIAAKIB BiITBOPIOETHCS KPi3b MPU3MY ITOBOECHHOI
OLiHKM E€BPONEHCEKNM CyIOM 3 TIpaB JIIOAWHMA OOCATY MIKOOH, sika Oyma
3aB/IaHa KOHKPETHUMH 0CO0aMH, a TaKOX JIOBEJICHHS iX MPUUETHOCTI JI0 IEBHUX
MOAIM, sSKi BiIOyBaaMCh MiA 4ac 30poiHOro KoHGumikTy. OTXe, (haKTHUHO,
€BponeiceKrii cya 3 TpaB JIIOMMHKU K 1 MDKHApOIHNUA KpUMIHAIBHUHA CyIl
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MOXKe OyTH 3aydeHHi 10 BU3HAUCHHs (DaKTy Ta CTYIEHIO IMOpYIICHHS IpaB
JIFOJIVHH 111 9ac 30poiHOro KOHQIIKTY, 30KpeMa i 1oro y4acHHKIB.

HaBenene 103B0IIsi€ BBOXATH, 1110 3¢ CIYHEHEM NOWUPEHHS Md 3HAYYWOCHI
6Ci  NONOJICEHHA MIDCHAPOOHO20 NPABA MOJICHA OughepeHyilosamu  makum
yunom: 1) ToONMOKEHHS 3arajbHOI AeKiaparii TMpaB JIOAWHH — SIK 0a30BHI
MDKHApOIHUI TIPABOBHI TOKYMEHT, SIKHI BH3HAYa€ MEPETiK HeBiJ EMHUX IIPaB
JIOJIMHY, SIKI TiANAaJAaloTh Il 3aXUCT HalliOHAJIFHUMU 3aKOHOJIABCTBAM;
2) nonokeHHst €BPOIEHChKOI KOHBEHIIii 3 MPaB JIFOJMHUA 1 OCHOBOIIOJIOKHUX
cBoOO — 3acCHOBaHWH Ha 3arallbHii Jekiapaiii JOroBip, skuil 3abesnedye
MeXaHi3M B3aeMO/Iii MK BHCOKMMH JOTOBIpHMMH CTOPOHAMH 13 3aXKCTY TpaB
TroaVHY; 3) MDKHApOoHI paBoBi fokymMeHTH OOH — ckepoBaHi Ha BU3HAUYCHHS
MEXaHi3My TOCHJICHOTO 3aXHCTy OKPEMHX CYCHUIBHUX BimHOCHH, 4) MiXKHa-
pOzAHE TyMaHiTapHE MPaBO — JOKYMEHTH, CKepOBaHiI Ha 3a0€3IIeUeHHS 3aXUCTy
TpaB JIFOAWHM 1 TPOMAJSHUHA B YMOBaxX 30poHHOrO KOHGmIKTY. BigmoBigHum
4yuHOM Ju(epeHLIIHOBaHi i Cy/I0BI OPraHH.

TakuM uMHOM, IPOBEJEHE IOCIIPKEHHSI HAalo MiJCTaBy JUIsl KOHCTATaLlii
Takoro: 1) MibKHapojHe ryMaHiTapHE IPaBO € MPaBOM 30pOMHHUX KOH(QIIIKTIB,
CKEpOBaHMM Ha 3a0e3ledeHHs JOTPHMaHHS TOpSAKY BeleHHS OoioBHX ik
Ta 3aXHCTy 0ci0, fKi y HHMX He OepyTh ydacTh, 2) HOPMH JIOTOBIPHOTO
Ta 3BUYa€BOTO MDKHAPOIHOTO T'yMaHITapHOTO IpaBa YacTKOBO IMIUIEMEHTOBAHI
JI0 HAIIOHAJIBHOTO KPHUMIHAIBHOTO 3aKOHOAABCTBA, IO ITiATBEPIKYETHCS
KpUMiHam3ami€lo OUTHIIOCTI MDKHApPOTHUX BOEHHMX 3JI0YMHIB Ta 3JI0YMHIB
npoTd Oe3neKu JIIOJICTBA Ta MDKHAPOJHOTO IPABOMOPSAKY; 3) HOPMHU
€BPOIIEHCHKOr0 MpaBa Ta MDKHAPOJHOTO T'yMaHITapHOTO IpaBa JOINOBHIOIOTH
OJIHE OJTHOTO Ta MOXYTh OyTH 3aCTOCOBaHI OJJHOYACHO (BiATOBIHO IO NPABHII
3aCTOCYBaHHS HOPM 3arajbHOr0 Ta CICIiaJbHOro mpasa); 4) HOPMH
MDKHapOHOTO TYMaHITapHOTO TpaBa YTBOPWIM MiAIPYHTS U YKJIAJCHHS
PuMCBKOTO CTaTyTy, MONOXKEHHS SIKOTO YHOPMOBYIOTH TOPSAOK Ta MPHHININ
JSITBHOCTI MDKHAPOIHOTO KPUMIHATIBHOTO CYAY Ta MEX HOTO TUCKPEIii.
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EBOJIIOIIA ITPABOBOI'O PEI'YJIFOBAHHSA HAJAHHSA
AJIMIHICTPATUBHUX IOCJIYT B YKPAIHI TA JIOTTKA
AJIMIHICTPATUBHOI PE©GOPMH

IOpuenko T. II.
acnipanm kagheopu KpUMIHAIbHO20, AOMIHICIPAMUEHO20 NPA6d i npoyecy
3BO «Miscnapoonuil ynisepcumem 6iznecy i npasay,
M. Xepcon, Ykpaina

EBomonisi mpaBoBOro peryiroBaHHSA HalaHHA aIMiHICTPAaTHBHUX IOCTYT
B VYKpaiHi BimoOpaxkae moeTamHy 3MiHy MOJETi B3aEMOMii IepXKaBU Ta
MPUBATHOI O0COOH, y MeXaX SKOi aKIEHT MOCTYIIOBO TEPEHOCUBCS 3 BiJOMHUOI
opraHizailii NporeciB Ha IOPUIUYHY BH3HAUYCHICTH IMPOLEIYPH, AOCTYIHICTH
CEpBICIB 1 MI3BITHICTB MyOIiYHOT aaAMiHIcTparii. ¥ wiif orii aaMiHicTpaTHBHA
pedbopma y cdepi mociyr oxomroe (HOpMyBaHHS HOPMATHUBHOI paMKH,
IHCTUTYLIIHOT MepeXi Ta MPOLEAYpPHHUX TapaHTii, SIKI y CYKYIHOCTi 3a0e3-
NeYyIOTh NependadyBaHuil PaBOBHIl Pe3yJbTaT ISl 3asBHHUKA Ta KOHTPOJIBO-
BaHICTh JUCKpelii oprany [1; 2; 3].

[NowyaTkoBHIA eTarm TOB’S3aHMI 13 TPOTPaMHUM 3aKPIIUICHHSIM 3arajbHOTO
HampsMy MOJEpHi3allii AepkaBHOTo ympaBiiHHA. Yka3 Ilpesumentra Ykpainu
«[Ipo 3axomu momo BrpoBamkeHHss KoHuemii aaMiHicTpatBHOI pedopmu
B VYkpaini» Big 22.07.1998 Ne 810/98 Bu3HAuMB CTpaTeriuHi Opi€HTHPU
pedopMyBaHHSI BUKOHABYOI BJajJy Ta IMyONIYHOTO aJMiHICTPyBaHHS, 30KpeMa
yepe3 MiJIBHIIEHHS e(QEeKTUBHOCTI YNPAaBIIHHS 1 IepeopieHTalilo Ha 3a0e3-
TIeYeHHsT TIpaB Ta iHTepeciB rpomansH [1]. Ha mpoMy erami me He icHyBaio
CHEIIATEHOTO PaMKOBOTO 3aKOHY IIPO aIMiHICTpaTHBHI MOCIYTH, OTHAK OYIO
3aKJIafcHO KOHIICNITYaJdbHE TIATPYHTS A IHCTUTYLIOHAJI3aIi CcepBiCHOL
(hyHKIIi AepaBu SIK IOPHIMIHO OPTaHi30BAHOTO HAIPAMY ITyONiYHOI AisTh-
HOCTI.

Hactymuuii erarn moB’si3aHHi 13 TIEPEXOIOM JI0 CIIELiali30BaHOTO ypPsIo0-
BOTO Oa4eHHsI PO3BUTKY CHCTEMHU aJMIHICTPaTHBHHUX MOCIYT. Po3nopspkeHHs
KaGinery MinictpiB Ykpainu «IIpo cxBanenns Konuemnuii po3BUTKy CHCTEMH
HAJQHHS aJMIHICTPaTUBHHMX IIOCIYT OpraHaMH BHKOHABYOi BIIaZW» Bij
15.02.2006 Ne 90-p crano NOKYMEHTOM, SIKHII OKPECIHMB paMKy MaiOyTHBOI
CTaHIapTH3aMii JOCTYILy, SKOCTI Ta OpraHi3aIliifHOl CIIPOMOKHOCTI HaJaBadiB.
Y HpoMy Oymio akIeHTOBaHO IOTpeOy BIOPSAKYBAHHS NEPETIKIB TOCIYT,
BU3HAYCHOCTI IUIATH, YHOPMYBaHHS iH(pOPMAIIHOTO 3a0e3MeUYeHHs, a TaKOX
CIPOIIICHHS B3aeMOii ocobu 3 aamiHicTparrieto [2]. HopMmaTruBHa JjoTiKa 11OT0O
erary ToJsra€ y TIIepeTBOPEHHI HaJaHHS IIOCIYr Ha KEpPOBaHMHA IpoIec
13 BU3HAUEHNMH TIPaBHJIAMHU, SIKUH MiIIrae yHiQikanii Ta OliHIOBaHHIO.
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Tperiii eram mToOB’s3aHW 13 TNpHHAHATTIM 3akoHy Ykpainm «IIpo
anminicTpaTuBHi ocayri» Bin 06.09.2012 Ne 5203-VI, sikuii 3akpinuB 6a30By
KOHCTPYKIiFO cepr aaMiHICTPaTUBHUX TMOCIHYT. 3aKOH BH3HAYMB aMiHi-
CTpaTMBHY NOCIYry dYepe3 Il IHIWBIIyaJbHMH IIPAaBOBHI pe3ynibTar, IIo
JIOCATAEThCS [ULIXOM 3[IHCHEHHS BJIAJHUX TIOBHOBR)XCHb 3a 3BEPHEHHSIM
0co0H, a TaKOXK 3aKJIaB OpraHi3alliifHy MOAENb AOCTYILy Yepe3 IEeHTPH HaaaHHs
aIMIHICTPaTHBHUX TMOCAYr 1 BHUMOTM 10 iH(OpMaLiifHOT BIIKPHTOCTI,
CTaHAapTH3alil Ta NOKyMeHTyBaHHs mnporenyp [3]. Came 3 bOro MOMEHTY
NpaBOBE DETYIIIOBaHHS Ha0yJ0 paMKOBOTO XapakTepy, y MeKax SKOro
aZMiHICTpaTHBHA MOCITyTa MoYalla po3rJIIaTHCS SIK FOPHANYHO CTPYKTYypOBaHa
JUSUTBHICTB, @ He K CYKYIHICTh PO3PI3HEHHUX BIIOMYMX OTICpAIIiii.

BomHouac ciim KOHCTaTyBaTy, 10 Ha PiBHI MPaBO3acTOCYBaHHS 30epiramacs
(hparMeHTApHICTh TPOLEAYPHUX PEXHUMIB, OCKUTbKH y 2012 pomi me He
iCHyBaO0 YHi()iKOBAaHOTO 3aKOHOJABYOTO PETYIIIOBAHHS aAMIHICTPATHBHOI
npouenypu. Ile 3yMOBIIOBAIO BIIMIHHOCTI MK TalTy3¢BUMHU POBAKCHHIMHU
IIOJI0 CTPOKIB, CTPYKTYPH PO3IJIAY CIIPaB, CTAHIAPTIB MOTUBYBAHHS Ta yJacTi
oco0wu, 1110 BIUIMBAJIO Ha PIBEHB rapaHTii 3asBHUKa [3].

UYerBepTuidi eran XapaKTepu3yeThesl 30MKeHHSM pedopMH  aaMiHiCTpa-
THUBHHX TIOCIYT i3 IIMPIIO pPeOpMOI0 JIEP’KABHOTO YIPABIIHHSA 5K
iHcTHTYLIHOT cuctemu. Posnopsupkenns Kabinery MinicTpiB Ykpainu «Jleski
MUTaHHS peOpMyBaHHS IEp)KaBHOTO YIpaBIiHHA YKpainm» Bim 24.06.2016
Ne 474-p 3axpinmno cTpaTteriuai 3acaJn MOJACpHi3allii Aep»KaBHOTO YIIPABIIIHHS,
y MeXax SKMX PO3BHTOK SKICHUX aJMIHICTPATUBHHUX TOCIYT PO3IIISIAETHCS
y 3B’S3KYy 3 MiZBHILIECHHSAM CHPOMOXHOCTI IyOJIIYHOI aaMiHIiCTpallii, 3MiHOO
YIIPABIIHCHEKUX TIPOLECIB Ta IMOCHIEHHSIM Mia3BiTHOCTI [5]. Takum umHOM,
SKICTb TIOCIYT TIOYala TPaKTyBaTHUCS SIK PE3ylbTaT HE JIMILIE IPaBUILHO
OpraHi30BAaHOTO TPUIOMY 3asB, a W IHCTHTYIIMHOI 3JaTHOCTI OPTaHiB MiTH
BITIOBITHO JTO MPYHIIMITIB 3aKOHHOCTI Ta HAJEKHOTO aIMIHICTPpYBaHHSI.

[I’aTuii eTan TOB’SA3aHMIA 13 PO3BUTKOM MEpEeXi LIEHTPIB HAIaHHA aIaMiHi-
CTPaTHBHUX HOCIYT Ta MOCHJICHHSIM POJIi MIiCIIEBOTO CAMOBPSAYBaHHS y (DPOHT
odicHil ¢yHkuii. 3akoH Ykpainu «[Ipo BHECeHHs 3MiH JI0 AESIKHX 3aKOHO-
JIaBYMX aKTIB YKpaiHu 11070 onTUMIi3alii Mepexi Ta (yHKIIOHYBaHHS LIEHTPIB
HaJIAHHs aMiHICTPATUBHUX IOCIYT Ta YJIOCKOHAJICHHS JOCTYITy JIO aJMiHi-
CTPaTUBHUX TIOCIYT, SIKI HaJalOThCS B eNeKTpoHHiM Qopmi» Bim 03.11.2020
Ne 943-IX HOpMATHBHO 3aKpimuB Mmimxomu Ao onrtuMizamii mepexxi [THAIT
1 TIOCHJIEHHS JOCTYIHOCTI TOCHYT Y TpoMajaXx, OJHOYACHO IIOB’S3aBIIN
PO3BUTOK IHCTHTYIIH JOCTYILY 3 €IEKTPOHHUMH KaHAJIAMU HAJIAHHS TOCIyT [4].
Ha mpomy erami 7orika agMiHICTpaTHBHOI pedopMH TPOSBISETHCS Y Ha-
OnKeHHI CepBICIB /10 3asBHUKA, 3MEHIICHH] TPAHCAKLIMHUX BUTPAT B3a€MOIi
Ta CTaHmapTU3alii opraHizailii (GpoHT odicy sfK 3aco0y MiHIMI3aIl aaMiHi-
CTpaTuBHUX Oap’epiB [4; 9].
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Moctnii eram jgeMoHCTpye IMQpOBi3alil0 sSK (akTop, IO BIUIMBAE
Ha IHCTPyMEHTH IpaBoBOro perymroBanHs. [locranoBa KaGinery MinicTpiB
VYxpainn «lIntannst €1UHOTO AEP)KaBHOTO BEOIOPTATY EIEKTPOHHHX ITOCIYT
Ta Peectpy agMinicTparuBHUX mociyr» Bix 04.12.2019 Ne 1137 ynopmyBana
OCHOBHI TapaMerpyu (YHKIIOHyBaHHS BEOIOpTAIy EIeKTPOHHHUX MOCIYT
Ta PEECTpy, LIO CTBOPWIO HOPMATHBHY OCHOBY M/ CHCTEMHOTO DPO3BHTKY
ENIEKTPOHHUX KaHaJlB noctyny [6]. YV mpomy BuMipi 1ugpoBa TpaHchopmaltis
HE 3MIHIO€ FOPUIMYHOI MPUPOAN aAMIHICTPaTHBHOI HIOCITYTH, OJIHAK MiJCUITIOE
3Ha4YEHHS MDKBIZIOMUYOI B3a€EMOJil, JOCTOBIPHOCTI MJaHMX Yy PpeecTpax,
IOPUIIMYHOT  3HAYYMIOCTI  €NEKTPOHHHMX JOKYMEHTIB 1 BIITBOPIOBAHOCTI
VIPaBIiHCEKUX PillieHb y U(pPOBOMY cepenoBuii [3; 6].

CpoMuil eTan Mae MpOLEIYPHO CHCTEMOYTBOPIOBAILHUNA XapakTep. 3aKOH
VYxpaiau «IIpo aqminicTpatuBHy nporieypy» Big 17.02.2022 Ne 2073-IX, sxwit
HaOpaB umHHOCTI 15.12.2023, 3anpoBamuB yHi(IKOBaHI IMpaBmia pPO3TIISLY
IHIMBIyalbHUX a/IMIHICTPaTHBHUX CIIPaB, BCTAHOBHBIIM CTaHIAPTH y4acTi
0ocoOW, MOTHBYBaHHs pillleHb, JOTPUMaHHS CTPOKIB, IPONOPLIHHOCTI
Ta aJMIHICTPaTHBHOTO OCKapkeHHs [7]. s cdepr aaMiHICTpaTHBHUX TOCTYT
e o3Hayae (QOpMyBaHHS LIICHOTO pEXHMY, Y SKOMY OpraHi3amiiHa
iH]pacTpyKTypa AOCTyIy, 3akpimieHa 3akoHoM Ykpainm «[Ipo ammiHicTpa-
TuBHI Tocmyrm» Big 06.09.2012 Ne 5203-VI, moemHyeThcs 3 €IMHAMH
MpoLieCyaTbHUME TapaHTisIMHA yXBaJleHHs pimieHs [3; 7]. Bigmosimno, morika
pedopMu TIepeXxoauTh Bil MHUTAHHS MICHS OTPUMAaHHS TMOCIYTH IO HHTaHHA
IOPUIIMYHOT SIKOCTI PillIeHHs Ta MPOLIEyPHHX MPaB 3assBHUKA.

Bocbmuii eranm  BimoOpaskae TOAANIBIIY JACTANI3AINI0 OpraHi3aliifHOro
peryJroBaHHS Ha piBHI mig3akoHHHX akTiB. [locranoBa KaGinery MiHicTpiB
VYipainn «/leski muTaHHS HalaHHA aMIHICTPATUBHHUX MOCIYT 4Yepe3 LEeHTPU
HaJaHHA aaMiHicTpaTnBHUX mociayr» Bin 01.10.2025 Ne 1226 koHKpeTH3ye
OKpeMi opraHizariiHi actekTr HagaHas nocayr depe3 [IHAIL minTBepmkyroun
TEHJCHINIO [0 orepamiiiHoi craHmapTus3alii (GpoHT odicy Ta y3rOmKEHHS
MPAKTUKA Ha PI3HUX TEPUTOpIiaTbHUX PIiBHAX [8]. ¥V CyKymHOCTI 3 paMKOBUMH
3aKOHAMM TakKi aKTH BHKOHYIOTh (DYHKIIIO ajamnTaiii CHCTEeMH JI0 OpraHiza-
LIMHMX 3MiH 1 PO3BUTKY [IU(POBHX CEPBICIB, 3AJIMILIAIOYUCH ITiIIOPSIKOBAHUMHU
NPUHIIMIIAM 1 ME&XaM 3aKOHO/IaBYOTO peryimoBaHHs [3; 7; §].

V3araibHEHHS Ja€ MiCTaBi BU3HAYMTH JIOTIKY aaMiHICTpaTHBHOI pedopmu
y cdepi aaMiHICTPaTHBHUX MOCIYT SIK TOEOHAHHS TPHOX B3AEMOIIOB’SI3aHUX
KoMIoHeHTiB. [Ilepmmii KOMIOHEHT monsirae y (opMyBaHHI pPaMKOBOI
KOHCTPYKIii TOCTYyTH Ta IHCTUTYHiH IOCTYIy, Hacamiepen 4epe3 3aKOoH
Vxpaimn «[Ipo amminictpatuBHI mocmyrm» Big 06.09.2012 Ne 5203-VI
i po3BuTok Mepexi LIHAITI [3; 4]. Ipyruii KoMInoHeHT NoB’si3aHui i3 [udpoBUM
KOHTYPOM, IO PO3MIMPIOE MOXMJIMBOCTI JOCTYIy Ta OJHOYACHO IIi/IBHIIYE
BUMOTH JI0 TIPAaBOBOTO 3a0C3MCUeHHST MDKBIOMYOI B3a€MOJIi 1 HAIIHHOCTI
peectpoBrX naHux [6]. Tperiii KOMIOHEHT ToJATae B yHi(iKalii IponexypHux
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rapanTtii uyepes 3akoH Ykpainum «[Ipo anMiHICTpaTMBHY NpOLERYpY»,
1m0 3a0e3nevye IOpUINYHY SKICTh 1HIMBITYaIbHUX PIICHb 1 3MEHIIIYE PU3UKU
JOBUTBHOCTI B IisDIBHOCTI aaMiHicTpamii [7]. Y eBporeiicekoMy BUMIpi
O TIXOAW Y3TOMKYIOTBCS 31 CTaHAAPTAMH JOOPOTrO  aaMiHICTPYBaHHS,
3akpileanMu  y  Recommendation CM/Rec(2007)7 Pamgm  €Bporm,
SIKi aKIEHTYIOTh 3aKOHHICTb, HEYIEPEeHKEHICTh, TPO30PICTh, PO3YMHHUIA CTPOK
Ta edekTuBHI 3acobu 3axucty [10]. CykymHO Ii¢ 03BOJISE KOHCTAaTyBaTH,
110 €BOJIIOLSI PETYJIIOBaHHs B YKpaiHi MPONIILIA IUSX BiJl MPOTPaMHUX 3acal
JIO PaMKOBUX 3aKOHIB, IHCTUTYLIHHOTO pPO3TOPTAHHS MepexXi JOCTYILy,
m(poBoi  iHOPACTPYKTypH Ta IpOUENypHOi YyHidikamil, o0 y CYKYHMHOCTI
(hopMmye cydacHy MOZEIb IIPABOBOTO 3a0€3IIeUCHHS aIMiHICTPATHBHUX TTOCITYT.
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OoecbKuil OeparcasHUll YHIGepcumem eHYmMpIWHIX cnpag

m. Odeca, Yrpaina

ComianpHa iHmKEHEpis 3aJHUIIAETHECS OTHUM 13 HalleheKTUBHIMNX iHCTPY-
MEHTIB KiOep3IOYMHIINB, OCKUIBKH CIIPSIMOBAHA HE Ha TEXHIYHI BPa3IMBOCTI
CHCTEM, a Ha IICHXOJOTIYHI ocoOyuBocTi JomuHu. KiGep3nouuHii BHKO-
PHCTOBYIOTH MPUHIMIIKA MaHIITJIAL1, TaKi SK aBTOPUTET, TEPMIHOBICTb, CTpaXx,
JoBipa Ta Jnedinut, moO0 3MYCHTH JKEpPTBY CaMOCTIHO HajaTH JOCTYII
Jo iHdopmariii, BUKOHATH IIKIUTUBI Jii 94 pO3KPUTH KOHQINCHITHHI maHi [3].
YV 2024-2025 pokax coIianbHa IiHXKCHEpis CTala JIOMIHYIOUHM BEKTOPOM
MOYaTKOBOTO JIOCTYITY B KibepaTakax, OOIAIIOBIIN TPaJUITIHHI TEXHIYHI 3aXOIN
3aXHUCTy 3aBIIKH (OKyCy Ha mmoackkoMmy (akropi [1]. 3rimHOo 3 maHmMwy,
comianbHa iMKeHepiss craHoBmWiIa 36 % ycCiX IHOWAGHTIB 3 IOYaTKOBHM
JocTyrnoM y miepion 3 TpaBHs 2024 1o TpaBeHb 2025 poky, MpuuoMy 3HauHa
YacTHHa aTak OyJia (hiHaHCOBO MOTHBOBaHOIO [1].

CoriaibHa  IH)KEHEpist OXOIUTFOE IIHMPOKUM CIIEKTp TAKTHK: (DIIIUHT,
npetekstrHr (CTBOpeHHsS BHTaJaHMX ClLeHapiiB), baiting (mpumanka), vishing
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(ronocoBuit immAr) Ta iMmepconarito. Y 2025 porii crnocTepiracThCsi 3HAYHE
YCKJIAQHEHHSI METOAIB 3aB/SIKM IHTErpallii INTyYHOTO IHTENEKTY. 3’SBHIINCA
MacoBi kammanii ClickFix, komu >xepTBy OOMaHOM 3MYIIYIOTh BCTaBHUTH
IIKIUTIBAN KOA depe3 (hasbIIvBi CHOBIMICHHS Opay3epa YW OHOBJICHHS, IO
MPU3BOAUTE 1O BCTaHOBIEHHA iH(ocTirepiB ado RAT [1]. Iama mommpena
TakTHKa — email bombing (MacoBe MiANIIICYBaHHS Ha CIlaM), SIKa CTBOPIOE
IUTyTaHWHY B TOIITOBIH CKPHHBIIi, TIPUXOBYE crpaBkHi crosimenHs MFA Ta
BIZIKpHMBA€ NMULIX [T MOAANbIIOro vishing uu iMnepconartii gepe3 Teams [2].

Al 3HauHO TOCHITIOE ePEKTHBHICTh aTak: TeHepyroThest deepfake-aymio Ta
BileO U1 iMiTallii KepiBHUKIB YM POJAWYIB, IO EKCIUIyaTy€e TPUHIIUIN
aBTOPUTETYy Ta eMoIiiHoro 3B’s3Ky. Hampuknan, deepfake-romoc CEO
BUKOPUCTOBYETBCS JUISl IIAXPAiiChKUX TMepeKa3iB KOWITIB, a CHHTCTHYHI
IIEHTUYHOCTI JTO3BOJIAIOTH MaciiTaOyBaTé aTaku [3]. DIimmHr 3aHIIacThes
OCHOBHMM MeromoM (65 % comiambHO-IHKEHEPHMX  IHITMIACHTIB), aje
nonoBHioeThest SEO-otpyennsm, malvertising Ta device code phishing, skuii
obxoaute MFA yepe3 migpobneni OAuth-mogatku [1; 2]. ¥V 2025 poui 66 %
arax OyJM crpsIMOBaHi Ha NMPUBLIEHOBaHI OOIKOBI 3aKCH, IO MPU3BOMIIO 110
HIBUJIKOT eCKaIallii MpUBiIEIB Ta BUKpaIeHHs qanux y 60 % Bumnakis [1].

EdextrBHAa mpOTHIiS BHUMarac KOMIUIGKCHOTO IIXOMy, IO TIOEIHYE
TEXHIYHI, OpraHi3amiiiHi Ta IOACHKi 3axoau. [lo-Teprire, MOCHICHHS JIFOICHKOTO
(hakTOopa depe3 peryisipHe HaBYaHHS Ta CHMYJLALIIO aTak. [IpariBHUKIB CItix
HABYATH pO3IMI3HABATH O3HAKM MAHIMYILIii (TEPMIHOBICTb, aBTOPHUTET,
HEOYiKyBaHI 3allUTH), TIIepeBipsATH Jokepena iHopMalii Ta  yHHKaTH
iMmynecuBHUX Aiit. OcobimBa yBara — 1o posmnizHaBanHs deepfake ta ClickFix
[3; 1]. Io-mpyre, TexHiuHi 3axoau: BHpOBaKeHHsS ¢immHr-crifikoro MFA
(6nokye monax 99 % HECaHKIIOHOBAHOTO JOCTYITY), MOHITOPUHI MOBEMIHKA
(UEBA, ITDR), 610KyBaHHS MiIO3pUINX CKPHIITIB, TIOCHICHHS Opay3epiB Ta
¢insTpanist DNS/URL [2; 1]. BaxJMBO KOHTPOJIIOBATH HPOLECH BiTHOBICHHS
IIeHTHYHOCTI Ta OOMEXYBAaTH BHKOPHCTAHHS HATHBHUX iHCTPYMEHTIB
(manpukian, Quick Assist wn RMM). Ilo-tpere, opramizarmiiiHi 3axou:
npuHimn Zero Trust, cerMeHTalisi JOCTYIy, MOHITOPHHI PaHHIX HIUKaTOpiB
(credential harvesting, aHOMaibHa MOBEHIHKA), a TaKOXX Y4acTh y OOMiHI
PO3BIITAHMMH Ta CTBOPEHHS IUIAHIB pearyBaHHs. PerynsTopHi iHiliaTHBH
MaloTh ~ TepeadavaTd  BiOMOBiJaNbHICTE  IularpopMm  3a  3ano0iraHHs
snoBxkuBaHHO Al [2; 3].

CouianeHa imxenepist y 2025 pomi meperBopmiacs Ha MacIiTaOOBaHYy,
aBTOMATH30BaHy Ta (DiIHAHCOBO OPIEHTOBaHY 3arpo3y, 0 BUKOPHCTOBYE Al s
00X0y TpaJWIIHHMX 3aXMCHUX MexaHi3MiB. OCHOBHMM NDIAX HPOTHMiI —
MOEHAHHS TOCTIHOTO MiIBUIIEHHS 0013HAHOCTI KOPUCTYBaUiB, BIIPOBAPKEHHS
MOBEIHKOBOTO aHanizy Ta Zero Trust-apxitektypu. Jluine KoMIUIEKCHHUNA
MIJIX1, 0 BPaXOBY€ MCHXOJIOTTYHI aCIIEKTH Ta TEXHIYHI IHHOBAIIii, JO3BOJUTH
CYTTEBO 3HM3UTH €EKTUBHICTh TaKMX atak [1; 2; 3].
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ACHEKTH CUCTeMHOI mpoTHAil ne3iHdopMamii Ta mponarasai y ii pisHHX
(dopmarax HaOyno Ui BITUM3HSHOI IOPUAMYHOI JOKTPHHU MaKCHMAJIbHO
TOCTPHX PHC 32 YMOB MaclITaOHOI pOCIHCHKOT arpecii.

VY BiIMoOBiTHOMY KOHTEKCTI CIIii BKa3aTu Ha po3BUTOK craHaaptisB OOH
y cdepi nporuaii nesindopmanii y pesosmonii Panu besnexn 2686 (2023)
Bix 14 uepsHs 2023 poky, sKa OLIHIOE BiAMOBIIHI BUKIUKU HacaMmepen y
BAMIpi MIDKHApOTHOI OE3MeKH, BKa3yrOUdM Ha «BUMAIKHA HACHIIBCTBA, IO
MiPKUBITIOETECS. BUKOPHCTAHHSIM MOBH HEHABHCTI, MOIIMPEHHSIM XHOHOI
iHpopmarii Ta ne3iHpopMaIi€n, y TOMY YHCII y COIaBHUX MEpexax»,
1 Ha «©KEPTBH HETEPIUMOCTI, AUCKPUMIHALIT Ta MiAOYPIOBaHHS Y CHTYAIIsIX
30pOHHOr0 KOHQUIIKTY», ajie 3 OCOOJMBOIO YBarow 10 «00poThOM 3 ne3iH-
dopmMariiero Ta TOMHMPEHHSIM XUOHOT iH(OpPMAIT 3 METOK 3MII[HCHHS
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3patHocTi onepanii OOH momo miATpUMKM MHpY BUKOHYBaTH CBOI
MAaH/IaTH Ta MiIBUIICHHS PiBHS 3aXUIIICHOCTI Ta OC3MEKH MUPOTBOPIIBY [2].

Hapmani, y gepBri 2024 p. I'enepanpuuii cekperap OOH 3abe3meuns
OTIPWITIOJHCHHSI TAKOTO IOKYMEHTa, SK [100anpHI MpHHIUNH iHpOpMa-
uiftHoi cymminaocti OOH, MmO «ONHMCYIOTh KOHIEMINI Mai0yTHBOTO,
B sIKOMY Oyze MmoJojlaHo AwcOaliaHC CHJI, TOMY HEBEeNHKa rpymna cy0'eKTiB,
BKJIFOUAIOYM TEXHOJIOTIYHI KOMIIaHii, 10 0a3yroTbCsi B KUIBKOX KpaiHax,
OinbIlie HE MOHOIIOJII3yBaTHME KOHTPOJIb HaJl TJ00aJbHUMH iH(pOpMAITiii-
HUMHU TIOTOKaMmu». lLlefi NOKyMeHT NpHUIHCY€e 30CepeIuTHCS Ha TaKHX
MiAX0MaX SIK «JIOBipa Ta CTIMKICTh CYCIUIBCTBa», «3IOPOBI CTUMYIHU IJIS
E€KOHOMIKI», «PO3IIUPEHHS NpaB Ta MOXIHMBOCTEH CYCHIIBCTBa», «HE3a-
JEKHI, BUTBHI Ta IUTIOPANICTUYHI MeEia» Ta «IIiIBHIICHHS IPO30POCTi
Ta PO3MHUPEHHS TOCTYITY 10 JaHUX» [4].

[Mobinpme, cxpalneHHA pe3omomii 76/227 i HaBeOeHHWX IOMOBimeit
nocanoBuiB OOH Takox crpusuio HOPMOTBOpUil AismbHOCTI Paan 3 mpas
moaund. Pesosrortist boro oprany O6’ennanux Hariii 49/21 «Poib aepxas
y ©OopoTe0i 3 HEraTMBHMM BIUIMBOM je3iH(poOpMalii Ha 3JiliCHCHHS
Ta peayi3aliio MpaB JIOIUHWY, yxBajeHa y 2022 poli Harosiomye, Mo
«ue3iHdopmaniss MOXKE 3aMHCIIOBATHCS 1 TOIIMPIOBATHCS IS BBEICHHS
B OMaHy Ta JUIsi NOPYIICHHS W yTUCKIB MPaB JIIOJUHU.., Y TOMY YHCII i1 4ac
Ha/I3BUYANHUX CHUTYyaIlill, Kpu3 Ta 30pOoiHNX KOH(QIIKTIB, KOJIH Taka iH(op-
Mallisi Ma€ >KUTTEBO BOKIIMBE 3HAYCHHD» [3].

Homamo, mo pesomomis 49/21 0co0JMBO HAroyiomye Ha TOMY, IO
«xaMmadii 3 aesiH(popMalii MOXYTb BHKOPHUCTOBYBATUCS MAJIsl OYOPHEHHS
OKpeMHX 0ci0 Ta rpym, HOIIHOJICHHS COLIaJbHUX IMPOTHUPIY, CISHHS PO3-
Opary, monsipu3anii CycriibCTBa, MOIIMPEHHS HEHABUCTI, PacH3My, KCEHO-
(o0ii, HEraTUBHUX CTEPEOTHINIB Ta CTUTMATH3AIlii, a TaKOX I Mig0ypro-
BaHHSA JI0 HACHJIBCTBA, AUCKpUMIHALID» Tomto. IIpy 1iboMy miAKpecTroeThes,
mo «e3iHdopmMaiis € 3arpo30l0 IEMOKparii, fka MOXKE NPUAYIIYyBAaTH
MOJITHYHY AKTUBHICTb, MOPOIKYyBaTH ab0 TOTIUOIIOBATH HEAOBIPY OO
JIEMOKPAaTHYHUX IHCTUTYTIB Ta MPOIECIB Ta MEPEHIKOKATH peati3alii ycBi-
JIOMJICHOT y4acTi y TOJNITHYHHUX Ta FPOMAJICBKUX cripaBax» [3].

Hagenena pesomrorist 49/21 BogHOYAC € MPUMITHOIO Y TOMY, IO MPSIMO
«3aKIJIMKa€e BCi JIepPXKaBH YTPUMYBATHUCS Bifl POBEICHHS YM CIIOHCOPYBaHHS
KaMIaHii 3 ae3iHpopmamnii Ha HaIiOHATHPHOMY YH TpPaHCHAI[iOHATHHOMY
PIBHSX y MONITHYHUX Y IHIIKX IIAX Ta pEKOMEHIYE iM 3aCyIKyBaTH TakKi
mii» [3]; TakuM YHHOM, Ha BiOMiHY Bif pesomtomii 76/227, sixka mpocTo
BCTaHOBJIOE BiANOBITANBHICTE JepiKaB 3a He3iHpopmamito, e JOKYMEHT
NpsSIMO KOHCTATyl0 KIIOUOBY pOJIb CaMHX JepkaB y ii ¢aOpukarmii Ta
MOUIMPEHH.

HactymHa pesomrorist Pagu 3 mpas moguan OOH 55/10 Big 3 kBiTHS
2024 poky 3 TI€I0 CaMOI HA3BOI IOBTOPIOE OUIBINICTH TE3 HaBEIEHOI
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pesomontii 49/21 ¥ BoxHOYAc 3a3HAyae€, W0 «IOIIUPEHHs Je3iHdopmarii
Hepiiko Moke OyTH TpaHCHAI[IOHAJIBHUM SIBHIIEM 1 BHKOPHUCTOBYBATHCS
Jep)KaBaMH Ta CIIOHCOPOBAHMMH JepikaBaMH CyO0'€eKTaMH K YacTHHA TIi0-
PHIHUX Omepaliil 3 METOK HalJaHHsS BIUIMBY, CIPSMOBAHHX Ha EKCIUTya-
Talif0 Ta MiOPUB CBOOOAM CYCIUIBCTB, Ta MOXE CYIPOBOKYBaTHChH
CEepiO3HUMH TTOPYIIEHHSIMH MDKHAPOAHOTO IpaBay», BKa3yIOUH Ha «IIOCH-
JICHHSl PU3MKIB, sKi Je3iH(opMmaliss MoXe IoJaTh y BUOOpdYi Ta iHIII
JIEeMOKpaTH4Hi Tipoueck» [3].

Oco6auBYy poiib y BUMipi popMyBaHHS IJI00aNbHUX CTaHAAPTIB MPOTHIIT
muckpuMinaiii mana 0 Bimirpaatu FOHECKO, sika BBaxae CBOIO «pOJib
y cdepi 3a0X04YEHHS Ta 3aXUCTy CBOOOAN BUPAXKSHHS MOITIAMIB Ta IOCTYITY
no iHdopmarii» neHTpanpHO0 y cuctemi OOH ta mMae Bignosigamii CexTop
KoMmyHikamii Ta iHdopmamii [1]. Brim, mepmmum moxymentom FOHECKO
y uiit cdepi crana exmapamito «Binaxyk+30», sky I'eHepanbHa KoHpe-
peHIlis oprasizamii cxBayiwia Ha cBoid 41 cecil y jucromani 2021 poky.
Lleit JOKYMEHT, cepejl HIIOTo, 3raaye «IOIIMPEHHS, PO3MIMPEHHS 1 Mpora-
TaHIy 3a JIONIOMOTOI0 KEPOBAHHUX JIIOJMHOIO Ta aBTOMAaTH30BAHHX CHCTEM
MOTEHLIHO MIKI[UIMBUX MarepianiB y nudpoBoMy Qopmari, BKIIOUAIOUU
ne3iH(popMaIlifo Ta HCHABUCHUIIBKY PUTOPUKY» [5], aie KOHKPEeTHUX IIISAXiB
MPOTHIIT IUCKPUMiHAIIT HE TIPOTIOHYE.

VY mucromani 2023 p. I'enepansanii mupexkrop FOHECKO mpencrasmia
KepiBHI IPUHINITN PETYIIOBaHHA HU(PPOBUX IUIAT(HOPM 3 METOI0 OOpOTHOU
3 Ae3iH(opMaIli€r0 B IHTEPHETI Ta 3aXHUCTY CBOOOMU BHUPAKCHHS MOTJISIIB,
onHak 10 >koBTHA 2024 poxy IOHECKO He O6yno mpuiHATO OJHOTO
odiniitHoro pimeHHs, Mo O0e3MocepeHbO CTOCYETHCSI OOPOTHOH 3 TMOIIMPEH-
HSM Ta MOCWICHHSAM jAe3indopmarii. Tomi, Ha 220-i1 cecii Bukonasuoi paau
opraHizamii OyB 3aTBepmKeHHH NOKyMeHT «boporpba 3 nesiHdopmaieio
3 METO0 3a0XO0UCHHS Ta 3aXUCTY CBOOOJH BUPAKCHHS MOTJISNIB Ta OCTYITY
1o ingopmarii» [1].

He pimenns IOHECKO xoncraryBano, mo ae3iHpopmamnis € OTHIE0
3 TOJIOBHHX 3arpo3 Halloro 4acy, «MOXKe BBOJUTH B OMaHy Ta PO3KOJIIOBATH
IPOMAJICBKY IYMKY, CHPHSTH HpOIaraH/i HACHJIBHHIBKOTO EKCTpeMi3My
Ta PO3MAJIOBAHHS HEHABHCTI, IO 3PELITOI0 MiJpUBAa€ JOBIpY A0 JXKepem
iHpopMarii y cBiTi, e MOBCIOJHO MOUIMPEHE IMiIKII0YEeHHs 10 [HTepHeTY»
Ta «IMOPYIIy€e TMPHHIUIA CYMIIHHOCTI TpPH TOBOKEHHI 3 iH(pOpMAIi€o
Ta MePEeNIKOKAE IPUHHSATTIO JFOJbMH 3Ba)KCHUX PILCHB 3 IUTaHb €KOJIOTII,
Mirpariii, OCBiTH, HayKH 1 KyJbTypw» Tomlo. [0JaTKOBO pillleHHS BH3HAE
«pu3WKd Ui 30epeXeHHsS MHUpY, MOB's3aHi 3 Je3iHpopMamiero, XUOHOIO
iH(pOpMaIli€l0, MOBOIO HEHABHUCTI Ta KOHTEHTOM, IO MiAOYpIOE IO 3amo-
JUSIHHSL IOKOOM, Y TOMY YHCII 3 KOHTEHTOM, IO MOIIMPIOETHCS uepes3
udposi mwiatdopmm» [1].
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BriMm, 3a3Hauenuit moxkyment FOHECKO He 3amporoHyBaB MiIXO/IiB,
ICTOTHO BIAMIHHHMX B O3HaueHHWX y pesomouii ['enacambnei 76/227,
MIPKYIOUH TIpO «cTparerii 0opoThOM 3 aAe3iH(opMalli€ero BigMOBITHO
JI0 HasiBHUX IEPEIOBHX METOAIB Ta IONITHKH», SKi IPH LIbOMY HE Maj O
0oOMeXyBaTH «CBOOOIY BHpPaKEHHS IIOTJINIB Ha KOPHUCTh DPETYIIOBAHHSA,
Mozepartii Ta neH3ypm». Pimenns FOHECKO yueprose 3a3HaumIio, MO «IJIs
O0opoTeOU 3 nesiHGopMalli€l0 TMOTPIOHE BKHUBAaHHS 0araTOIUTAHOBHX Ta
0araToCTOpPOHHIX 3aXOIB pearyBaHHS», OKPEMO HarojoIIyIOYd Ha TaKHX
migxoNax, K CBOOOMA clIoBa Ta Oe3MeKa >KypHATICTIB; PO3BUTOK 3acO0iB
iHpopMarii Ta ix poboTa y HaI3BUYAHHNAX CUTYaMLisX; MeiiiHa TPaMOTHICTh
Ta rudpoBi HaBuuKH [1].

Kpim IOHECKO mnuranss mpotuaii AMCKpUMIHAINI 3a OCTAHHI POKH
MOKHa OyI0 TMOMITHTH Yy HiSUTBHOCTI MIXKpPEriOHAIBHOTO JOCHITHUIIBKOTO
inctutyry OOH 3 murans 3moumHHOCTI Ta mpaBocyans (FOHIKPI), skwuit
JIOCHIJDKY€E BIAMIHHOCTI Pi3HMX TUMIB Je3iHdopmarii, (eHKoBHUX HOBHH,
MOBHU BOpOXKHEYI Ta CBOOOJM BHPaKEHHS MOTJISIB, 3 OCOOJIMBOIO yBaror
Ha pOJb MOBHM HEHABHCTI Ta Je3iH(opMamii B COLIANBHUX Mepexax
Yy BOEHHHX Ta MOJITHYHUX IPONAraHANCTCHKUX KaMIIaHiIX Ta Ha pOJIb
IITYY9HOTO IHTENEKTY B Ae3indopmarii [1].

Omxe, moctynoBo miaxogun OOH no ominku denoMeny aesiHdopmarrii
PO3IIUPWIIACS, OXOMHBINM CHUTYAIlil0 MIKHApOAHOI Oe3meKH, KOH(IIKTIB
Ta iHpopmariitaux BiifH. Kpim Toro, Bce wiTKime GpopMyeTbesi Cy0'eKTHICTD
Jiep>KaB He TUTbKHM y BUMIpI 1X BiAMOBinanbHOCTI y cdepi aesindopmarii, ane
1 SIK OCHOBHUX HOPYIIHHKIB BIJMTOBIJHUX BUMOT MI>KHAPOIHOI CITiBITpaIli.

BimmoBimHi ro0ayibHI CTAaHTAPTH TPOTHIIT Je3iHPOPMAILi MPOIOBKY-
I0Th CBil pO3BUTOK mif erimoro ['enacam6aei OOH Ta 1i Tperboro xomitery,
Panu besneku ta Pagu 3 npas mronuan OOH, ii CekperapiaTy # YnpaBiiHHSA
BepxoBHoro komicapa 3 mpas moanay, a Takok FOHECKO, mo 3ymoBiioe
nmoTpe0y HACTYNMHUX HAYKOBHX JOCII/KCHb BHKIIMKIB iH(POpMAIIiitHOI BiitHI
Y BIATIOBIIHOMY BHMIpi.
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PO3YMIHHS IITYYHOI'O IHTEJEKTY: 3APYBIXKHUM JJOCBIJT

Crtupanka M. B.
KAHOUOam 10puoudHUX Hayx,
aosoxam
M. JIvsis, Ykpaina

Y myskti AC Pesomrorii mopymieHo NMUTaHHSA PO MPaBOBY MIPHUPOILY
poboTa Ta ii CHIBBiIHECEHICTh i3 YMHHUMH HOPHIUYHHMHU KaTETOPisIMH.
[Mynkr AF ¢ikcye, mo 3BHYHHX MOAENed BiINOBIAAaIbHOCTI BHPOOHHKA
HEJIOCTaTHBO Y BHUIAAKaX, KOJIH PIllIeHHs puiiMae caM poOOT. AHaJIOTTYHHI
BUCHOBOK y TyHKTI AG 3po0JieHO MI0[0 JOTOBIpHOI BiANOBINAJIBHOCTI:
KONIi3il BHHUKAIOTH TOJi, KOMH poOOT 3HaTHUI CaMOCTIifHO oOupatu
KOHTpareHTa, IOTO/KYBaTH YMOBH Ta YKIagaTH yroiw. BomHowac mif-
KpeciieHo, mo Pe3omomnis Mae pekoOMeHAALIHIA XapakTep 1 He € 000B’s13-
KOBMM HOPMAaTHBHHM akTOM i nepxaB-wieHiB €C. Ilpu mpomy HOpMa-
TUBHE PEryJIIOBaHHs y 0araTbox 3apyOiKHHUX KpaiH y)Ke BHXOMSATH 38 MEKi
BUKIIIOYHO (i3MYHMX OCi0 K HOCITB NpaB, BU3HAIOYM MOPS] 13 HUMH 1HIII
BUM Cy0’€eKTiB TpaBa (30KpeMa, opraHisamii Ta iHCTUTYLIHHI YTBOPEHHS),
110 MiATBEPDKYE MOXKIIMBICTh PI3HUX KOHCTPYKIiH NMpaBocy0’€KTHOCTI 1Mo3a
cyro OiomoriunuMm BuMipoM [1, p. 361]. Komicis 3 IHBITEHO-TIPaBOBOTO
perymoBaHHs y cdepi poOororexHiku €Bporneiickkoro [lapmamenty
31.05.2016 3ampormonyBaia €BpOKOMICIT 3aKOHOABYO 3alPOBAIUTH HOBY
MPaBOCY0'€KTHICTD «IHU(POBUX (ETEKTPOHHUX) 0Ci0» AJIS FOHITIB IITYYHOTO
IHTEJIeKTY, HAJUIMBIIM IX TaKuMX IpaBaMH (IESIKMMH aHAJOTaMH MpaB
JOIMHK) 1 000B's13kamu [2].

VYV mignyskti «f» myskry 59 Pesomonii €Bpomnelicbkoro [lapma-
MeHTy (pekomenpanii Kowmicii 3 IMBUIBHO-IIPaBOBOTO pEryJIOBaHHS
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poboToTexHiku, 16.02.2017) 3anponoHOBaHO B JOBIOCTPOKOBIH IEpPCIEK-
TUBI COpPMYBaTH ClieliabHII [TPaBOBUH CTATyC AJIsl poOOTIB — TaK 3BaHUX
«eTeKTpOHHUX 0ciOy. IlyOmikariss MOKyMEHTa CHPHYHHWIIA IMHPOKY IIHC-
Kyciro. YacTrHa (paxoBOi CIIIPHOTH MOCTABIJIACS 1O iHIMIATUBU KPUTHIHO.
3okpema, KepiBHHK Acoriamii HiMenpKkux MammHOOyniBHUKIB (VDMA)
[atpix IBaprkond 3ayBaxkuB, mo (aKTHYHI MEPETYMOBH IS HaTLICHHS
poOOTIB MPaBOCYO’€KTHICTIO MOXKYTh BHUHHMKHYTH HE paHillle HDX uepe3
10-50 poxkiB. Ha iioro myMmKy, 3ampOBaKCHHsS TaKOTO CTaTycy 3apas
€ TepelyacHUM 1 PU3UKYE CIPUYMHUTH 3aiiBe aJMiHICTpaTUBHE HaBaH-
Ta)KEHHS Ta YIOBIJIBHUTH PO3BUTOK POOOTOTEXHIKH [3].

Y 2016 p. B meHtpi (axoBUX AWUCKYCiH OIMHMBCS IIPOEKT IIEPLIOT
JeTieHTpai3oBanoi aBToHOMHOI opraHizarmii (Decentralized Autonomous
Organization, DAO) — ¢akTiHuHO «IHUPPOBOI (EIEKTPOHHOI) FOPUAUIHOL
ocobm». i ynpasniaas 6yno mobymoBaHe Ha «CaMO3iHCHIOBAHMX» CMapT-
KOHTpakTax ©0e3 TpaJullifHUX OpraHiB KOPIOPAaTHBHOIO KOHTPOIIO
(npaBniHHs, HarIAAOBOi pamu Tomo). JlomaTKkoBy yBary NpUBEpHYB
MacmTad 3amydeHHs KomTiB: ymnpopoBx 30.04-18.05.2016 inBectopm
BHecnH moHay 143 mun non. CHIA. Boxnowac B YkpaiHi mporec Hopma-
TUBHOTO BPEryJIIOBaHHSA pPO3BUTKY W Bukopuctanus I nume wHabupae
00epTiB: imeThcs HE JIMIIe MpOo 3arajbHi paMKu Ou(poBizalii, a ¥ mpo
MOTEHIIiHI PeXUMH aBTOHOMHOCTI Ta MPAaBOCYO’ €KTHOCTI TAKUX CHCTEM.

OTXe, Ha TIOPSIOK JCHHWH BUXOAWTH 3aBIJAHHS MPAaBOBOI 00’ €KTHBAIIi]
HOBOI cepu peryIroBaHHS — BIAHOCHH MiX JIFOJHHOIO Ta pOOOTH30BAaHUMHU
(aNropuTMIYHMMH) CHCTEMaMHM, 3 BH3HAYEHHSIM IXHBOTO CTaTyCy, Mex
BIZIMOBITAJILHOCTI Ta POLIEIyPHUX TapaHTii [4].

AKTUBHE TOMIMPEHHS CUCTEM LITYYHOTO IHTENEKTY 3aroCTPHIIO Mpo-
OreMy 3MIIEHHA POJi IOJWMHMA He JMIIe y cdepi MaTepialbHOrO BHPOO-
HHUNTBA, a i y ramy3sx iHTeJIeKTyanbHoi mpani. CuMnToMaTnaHuM € (op-
mymoBaHHS Koucturymii 3emini Bpemen 1947 p.: y po3a. I ct. 12 3akpimieHo
MpiOpUTET JIOAWHU HAJ MAIlMHAMH Ta TEXHOJOTISIMH, IO BigOuBae
iCTOpHYHHUIA A0CBiA mudpoBizamii, KOMM aBTOMATH3allis 1 HOBI TEXHIYHI
pillieHHs 3MEHIIYIOTh BHIMMY Yy4acTh JIIOIWHHM Y TIpOIecaX CTBOPEHHS
IIHHOCTEH. Y IbOMY psIy WITyYHWH IHTEIEKT CTAaHOBHTh HaWOUIbII
BiTYyTHUH BUKJIMK JIIOJICBKIA BHHSATKOBOCTI. BinTak Mmocrae MpHHIUIIOBE
MUTAHHSA: YU Ma€ CYCIIUIBCTBO MPUIMATH IEPCHEKTHBY «HAIUTIOJCHKOTO»
IHTENIEKTy MammuH abo CBiIOMO OOMEXHTH pO3BUTOK 1O MOJeNeH
«cmabkoro» (MIOOUHONEHTPHYHOTO, MinkoHTpoisHOro) ILII. V HaykoBiit
JmiTepaTypi 3BydaTh Di3HI Ho3WIii. 30KpeMa, OKpeMi TOCTITHUKH HaroJo-
HIyIOTh, 110 BigkputicTh LI 70 HOBHX MiAXOMIB 1 MPOPUBHUX pIIICHb
poOUTH JOCHiIKEHHS B I cdepi OOHMM 13 CTpaTeriyHuX HarpsMiB
PO3BHUTKY CydacHOI IuBLNi3amii. BogHOYac MmigKpecTroeThess HEOOXiqHICTh
MOEHYBAaTH IHHOBANii 3 pEXMMaMH YIPABIIHHS PH3UKAMH: JIIOAWHO-
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LHEHTPUYHUMHU TIPUHIMIIAMH, BUMOTaMH O€3leKd, MpO30pocCTi Ta MiA3BIT-
HOCTI, SIKI TapaHTYIOTh 30€peXeHHs MPOBITHOI POJIi JIIOJMHU Y TPUHHATTI
pilIeHs Ta y BU3HAUYCHHI MEX TOIyCTUMOTO 3aCTOCYBAaHHS TEXHOJOTIH [5].

BoaHouac i3 1{uM MiaxoJA0M He MOKHA I[IJIKOBUTO ITOI'OJUTHCS, OCKLIBKH
caMe MOHSATTA «IITYYHHH 1HTEIEKT» y MpaBi 3IMIIAETHCS PO3ILIMBYACTHM:!
Ha HBOTO BIUIMBAIOTh KOHKYPYIOUYi YSBJIEHHS PO HPHPOAY IHTEIEKTY Ta
JIICKYCIi IMOJ0 MEeX pallioHaJbHOTO ¥ COIaIbHOrO BUMIPIB IHTEJIEK-
TyanbHOCTI. /[ TpaBOBOrO pEryiioBaHHS NPHHIUIIOBUM € BH3HAYUTH,
SKHH caMe Pi3HOBUJ 1HTEJIEKTY OXOIUTIOETHCSI HOPMATUBHUM MOHATTAM 111
Ta SIKi O3HAKM 3aKOHOJABENb BBAKAE IOPUIMYHO 3HAYYIIUMH. Y IHOMY
KOHTEKCTi 3BEpPTalOTh yBary Ha 0araTOBUMIpPHICTh IHTEIEKTY, IO B TEOPIsX
KOTHITHBHOI IICHXOJIOTIT PO3KIAIa€ThCS HAa OKPEMi KOMIIOHEHTH: HaTypaic-
TUYHUAN, EK3UCTCHLINHWHA, MYy3WYHHH, JIOTiKO-MaTeMAaTHYHUH, TiJIECHO-
KIHECTCTUYHUH, JHTBICTUYHUH, MPOCTOPOBUH, MIKOCOOHCTICHWHA i BHYT-
pimrHbOOCOOMCTICHUHA. Bin BHOOpPY, sSIKI 3 IMX BIACTHBOCTEW IHTEPIIPETY-
IOTBCSL SIK  PEJICBAHTHI Ui «UITy4HOI» peamisaiii (Hamp., JOTiKO-
MaTeMaTu4yHa KOMIETEHTHICTh, JIIHTBICTHYHA IPOJYKTUBHICTb, €JIEMEHTH
colianbHOT B3aEMOJIIT), 3aJI€XKHUTh 00csT npaBoBoro Bu3HaueHHs LI, kmacu-
(hikamisi cucTeM 3a PU3UKOM Ta KOJO OOOB’S3KiB PO3POOHHKIB 1 KOPHUCTY-
BayiB. [HIMMu croBaMu, paBoBa AediHillis Mae OyTH OIepamiiHO: YiTKO
BKa3yBaTH (YHKIIOHANBHI KpuTepii (b, aBTOHOMHICTH, ATAaNTHUBHICTH,
3MaTHICTh [O TMOSICHEHHS pIIeHb), a HE amelioBaTH a0 aOCTpakTHOI
«IHTENIeKTYaJbHOCTI», MI0 YHEMOJKIIMBIIOE CTA0UIbHE 3aCTOCYBaHHS HOPM
[6, p. 25].

Kopucno cnmparucst Ha Bimome QopmymoBanas JleBina Bekciepa
(1955), ske ommcye IHTENEKT SIK «3arajbHy 3IaTHICTh IHAWBIAA MiSTH
[TECIPSIMOBAaHO, MUCIUTH PAaliOHATbHO ¥ e(QEKTHBHO B3AEMOIATH
3 OTOYCHHSAM». Y TIEPBUHHOMY 3MICTi II¢ BH3HAUCHHS CTOCYETHCS JIOJ-
CBKOTO 1HTENEKTY, IIPOTe HOTO MOKHA OIIEepaliOHaJi3yBaTh IS MPaBOBOTO
okpecyienHs II.

[IpononoBaHa aganTaris Ui HOPMaTUBHUX LIEH:

«Ty4Huit IHTENEKT — 1€ KJIaC TEXHIYHUX CHCTEM, 3allpOrpaMOBaHUX Ha
JIOCSITHEHHS! BU3HAYCHUX LICH NUITXOM OOpOOJICHHS NaHHWX 1 BUPOOJICHHS
pilens, sKi (a2) AEMOHCTPYIOTH LiJECHpPsSMOBaHYy MOBEAIHKY, (0) BHKOpHC-
TOBYIOTh paIliOHATBHI MPOIETYypH BHOOPY i 3a 3amaHUMH KPHUTEPisIMH
ONTUMAIEHOCTI a00 TPaBWIOM NPUHHSITTSA pimeHb, (B) 3a0e3MeUyroTh
e(eKTUBHY B3a€MOJII0 3 CEpEIOBUIIEM Yepe3 CEHCOpH Ta/abo iHTepdeiicu,
BKITIOYHO 3 MOXKITMBICTIO afarnTarii Ha OCHOBI 3BOPOTHOTO 3B’SI3KY».

IOpuanyno 3Hauymi O3HAKW A Takol AediHiIil: HasBHICTH (opma-
mi3oBaHOi 1M (IibOBOT  (DYHKIII/TIONITHKM); aBTOHOMHICTh y MekKax
JIeNIeTOBaHNX TOBHOBAXKEHB (O€3IepepBHUI JIOJICHKUH Harisig HEoOOB’sI3-
KOBHI); BUKOPHCTAaHHS JJAHUX Ta aJTOPUTMIB Il OOIPYHTYBaHHS BHOOpPY
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JIii; BITBOPIOBAHICTD 1 MOSICHIOBAHICTh PE3yJIbTaTIB y MEXaX BCTAHOBJIEHUX
npouenyp ayaurty. Take mpouuTtaHHsi 30epirae iHTyinito Bekcnepa (minbo-
BiCTh, PalliOHATBHICTH, e()eKTUBHA B3a€EMOJIis), alie MEPEBOAUTH ii B Iepe-
BipIOBaHI KpUTepil, MPUIATHI I PEryIATOPHOI Kiacu(ikallii CHCTEM 1 Tmo-
KIageHHs BiamoBimanmpHOCTI [7]. CydacHi mochmimHukd y cdepi mTydHOTO
IHTENEeKTy CIpaBAi dYacTo choumparoThes Ha minxin Jesima Bexcuepa
1955 poky, skuii BU3HAYAB 1HTEJEKT 5K «3JaTHICTh MIATH LIJICCIPSIMOBAHO,
MHUCIIUTH palliOHAJbHO Ta C(PEKTHBHO B3AEMOMIATH 3 OTOYCHHIMY.
Ile Bu3HayeHHS, aJanTOBaHE MO0 TEXHIYHOTO KOHTEKCTY, JIO3BOJISIE
inTeprperyBatu 111l He sk aOCTpakTHY «MalIMHHY CBIOMICTBY, a SIK HaOip
(hYHKITIOHATEHUX XapaKTEPHUCTHUK, 110 MOKYTh OYTH BUMIpSIHI, IPOTECTOBaHI
H mepeBipeHi. Y cy4yacHHX IOCHi/UKCHHSAX L€ BH3HAYCHHS BHKOPHC-
TOBYETBCS SIK METOJIOJIOTIYHA OCHOBA M iNeHTU(IKAIll POSABIB IHTENEKTY
B pi3HMX cdepax CyCIUTBHOI isSUIBHOCTI: €KOHOMiKa — aBTOMAaTH30BaHI
CHCTEMH YyXBaJCHHS pillleHb y (hiHAHCOBOMY CEKTOpi, Oip)koBa aHaIITHKA,
YIpPaBIiHHS PU3UKAMU; IPABO — IHCTPYMEHTH JIJIsl aHAJTi3y BEJIMKUX MacHBIiB
CyJZIOBOi PaKTHKH, aBTOMATH3aLlisl MiATOTOBKHU MPOIECyaIbHUX JOKYMEHTIB;
OXOpOHa 3JI0POB’S — JIarHOCTHYHI alrOPUTMH, CHUCTEMH MiATPUMKH
KIIHIYHUX PpIlIeHb, IMepCOHANli30BaHa MEIUWIINHA; collianbHa cdepa — iHTe-
JIEKTYaJIbHI CEPBICH B OCBITi, CHCTEMH aIallTHBHOTO HABYAHHS, IHCTPYMEHTH
JUTE KOMYHIKaIIii Ta maATpuMKH 0ci0 3 ocoonmmBuME otpedamu [8].

TakuMm 9HHOM, Cy4acHi JOCHTITHUKH, CIMPAIOYNCh Ha Hedinimito Bekc-
Jiepa, TMParHyTh BIIIUIMTH «ONEpaIiiiHy IHTeJeKTyalbHICTh» (ITbOBICTD,
pallioHaNBHICTh, €(PEKTHBHA B3aEMOJIisA) Bix (iTocOGChKUX imel 11010
cBimomocri. Lle no3BoIIs€ iTKiIEe POPMYITIOBATH KPUTEPIi IS FOPUIUIHOTO
BusHaueHHs 111, ctBopenHs knacuikaiifHuX cHcTeM i BU3HAYCHHS PiBHS
BiJINIOBiAJIEHOCTI 32 HOTO BUKOPHUCTaHHS.
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mOJA0 OB’EKTA MOHITOPHUHI'Y CIIOCOBY KUTTA
IHOCAJOBHUX OCIb MUTHUX OPI'AHIB

Yepaunues FO. I'.
dokmop inocoii 3 eanysi snane «llpasoy,
ooxmopanm Hayionanwrnoeo yHieepcumeny
«Ooecbka opuouuna akademisy
Ooeca, Vkpaina

BaxnuBUM NpaBOBUM IHCTPYMEHTOM 3aro0iraHHs Ta BUSIBIICHHS KOPYII-
Iii i 9ac MPOXOHKEHHS MOCAJI0BUMH 0CO0aMHM CIyKOU B MUTHHX OpraHax
€ MOHITOPHHI' iX CHOCOOY WTTS (Iaji — MOHITOPHHT), 3alpoBaJKEHOTO
B 2014 p. 3akonom «IIpo 3amoGirannas xopynuii» [1], sikui 31iHCHIOETBCS
HA3K om0 cy0’ekTiB qexmapyBaHHs (y T.9. MO0 ITOCAIOBUX OCi0 MUTHHX
OpraHiB), TOOTO HIeThCcS MPO 30BHIMIHIN (3arajdbHHUI) MOHITOPHUHT, 1 SIKHAN
3HAWIIOB CBOTO mopaibimoro BusHaueHHI y MK Vkpainu [2], mo 3mii-
CHIOETBCS MHTHHMH OpraHaMH MO0 IIOCAJOBHX OCi0 MHTHHX OpTraHiB,
TOOTO HIEeThCsl MPO BHYTPIIIHIA (Bimomumii) MoHiTOpHHT. CBOrO HOAAJb-
IIOr0 HOPMATUBHOTO PETyJIOBaHHS Ha3BaHI MOHITOPUHTH HaOysiM BiImo-
BinHo y Ilopsiaky 3miCHEHHS MOHITOPHHTY CIOCOOY JKHTTS CyO’€KTiB
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nexnapyBanHs [3] i Ilopsaxy npoBeaeHHs NepeBipKM Ha JI0OpOYECHICTH
Ta MOHITOPHHTY CHOCOOY JKHTTS ITOCAI0BUX 0C10 MUTHUX OpraHiB [4].

BaxmBoro XapaKTepUCTHUKOI MOHITOPHHTY € 00’€KT Horo 3MifiCHEeHHS,
TOOTO, K CNiAye i3 YMHHOTO 3aKOHOJABCTBA, MOHITOPUHI CIIPSIMOBAHO
Ha «BCTAaHOBJICHHS BiANOBIOHOCTI PiBHS JKUTTS TOCAIOBHX 0Ci0O/Cy0’€KTIiB
JeKIapyBaHHS HASBHOMY MaifHy i ojepskaHuM moxofam». CiiJ 3a3HaYMTH,
o y IIbOMY pa3i WAEThCA HE MpO MalHO 1 JOXOIH, a caMe IpO «Bii-
MOBIMHICTh PIBHSA XUTTA <..>», a MaiHO 1 JOXOAW CTAaHOBHUTH MHPEIAMET
MOHITOPUHTY, SKHH € HEBIJI’€MHOIO CKJIAQJIOBOK 00’€KTa JOCHIKCHHS
(mmB. Tabn. 1). 3acmyroBye Ha yBary ToW (axT, IO INpH 3IIHCHEHHI
MOHITOPHHTY BHKOPHCTOBYIOTHCSI [IBa MOHSATTS: «CIOCIO JKHTTSD», SKHA
BKa3ye HOro OCHOBHHM HAIPSIM — «MOHITOPHHI CHOCOOY JKHTTS», 1 «piBEHb
KUTTA» — SKAH BHU3HAYAETHCS NPH HOTO 3AIHCHEHHI — «BCTAHOBIICHHSA
BiNOBITHOCTI piBHSA *XHUTTs». HaBeneHe 3yMoBItoe HEOOXiAHICTh 3BEPHEHHS
JI0 BHU3HAUEHHSI CYTHOCTI IUX MOHSTH, IXHBOTO 3iCTABJCHHS Ta 3HAUCHHS
JUISl MOHITOPHHTY.

Tabmuus 1
ITopiBHSIIbHA XapaKTEePUCTHKA 00’€KTY i MpeAMeTy MOHITOPUHTY
B OKPEeMHX JIepsKaBHUX OpPraHax

OxpeMi gep:kaBHi OPranm, B IKHX 3/1iliCHIOETHCSI MOHITOPUHT

cnoco0y xuttst (MCXK)
Mapamerpu | Jepaycmum-
MCK — HA3K HABY BEF
BuytpimHii | Bayrpimmniii | 3oBHimmHii | BayTpimmniil | BRyTpimHii
MCX MCX MCX MCX MCX
00'eKkT BianoBigHICTh PiBHS )KUTTS HASIBHUM MaifHy Ta OJCPYKAHUM OX0AaM

Mpeaver  |MaiiHo, noxoau: (a) npuabGaHHs, KOPUCTYBAHHs, BOJOIIHHS,
PpO3TOpsAIKeHHS MalfHOM, MaifHOBUMU 1IpaBamy; (0) mpuadaHHs,
KOPHCTYBaHHS, BOJIOJIHHS, yTPUMaHHs HEPYXOMOTO Ta PyXOMOT0
MaiiHa; (B) HasBHOCTI paxyHKiB, 00CIIyTOBYBaHHS TAKHX PaXyHKIiB

1 KpeUTHUX 3000B’A3aHb (y T.4. PaXyHKIB, BITKPUTHX Y 3B’SI3KY

13 31CHEHHSM MiANPHEMHALIBKOL AisITBHOCTI WIEHIB CiM’1 IpariB-
HUKa); (T) BUTpAT Ha X001, BIAMIOYNHOK, OCBITY, OILIATH TOBapiB, poOiT
Ta MOCIYT Jyis cebe, WIeHIB ¢iM’1 Ta TpeTiX 0cid)

CTOCOBHO MOHSTTS «CIIOCIO KUTTS» CIIiJl 3BEPHYTH yBary Ha Te, 10 Horo
BU3HaueHHs nependadeHo y Ilopsjaok 3aidCHEHHS MOHITOPUHTY Cy0’€KTiB
JIEKIapyBaHHs, BIAMOBIAHO OO SKOrO I «()opMU MOBEMiHKK CyO’eKTa
JIeKJIapyBaHHsI, 10 BiOOpakaloTh PiBEHb HOTO JKUTTS 1 BKIIOYAIOTH IEepe-
OyBaHHS y BONIONIHHI a00 KOPHCTYBaHHI TaKOTO Cy0’€KTa IeKIapyBaHHS
aKTHUBIB, HAOYTTS aKTHBIB, BUTPATH IJIS OTUIATH HOCIYT, poOiT, (iHAHCOBHX
3000B’s13aHb, BYMHEHHS IHIINX IPABOYMHIB Cy0’€KTOM [EKIapyBaHHSI»
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[3, m. 3]. Sk cuigye i3 HaBEOCHOTO IOHATTS «CIOCIO JXUTTS», BOHO
BU3HAYAEThCA 4Yepe3 MOHATTS «pPiBEHb JKHUTTS», LIOAO SKOTO BIJICYTHIM
€ HOpMaTUBHE BU3HAYCHHS (TOOTO HOPMATHBHO IIi TIOHSTTS CITiBBiAHOCATHCS
K LIJIE 1 9acTKa), a B TEOPETUIHOMY ACTIEKT] — 1€ KOMIIJIEKCHE MOHSATTS Ma€e
Ui psan nediHimid y 3aleXHOCTI Bil TOTO YH IHIIOTO acHeKTy (eKOHO-
MIYHOTO, COLIaJbHOTO, MaTepiallbHOTO TOIIO) Horo po3yMiHHA. BomHodac
CIIiJl 3a3HAYMTH, IO Y 3arajlbHOMY CEHCI MOHATTS «PiBEHb XKUTTSD) BH3HA-
Ya€EThCSl IK «CTYIIHb 33J0BOJICHHS MaTepialibHUX 1 AYXOBHUX IMOTPEO JI0-
Jie, a TakoX YMOBH IXHBOTO ICHYBaHHS B CYCHUIbCTBi, IO OXOILIIOE
He JIMIIEe eKOHOMIKY, a i SKiCTh cepeloBHIa, JOCTYII A0 COLIaTbHUX Ojar
Ta CBOOOIY.

BincyTHICT HOPMAaTHBHOTO BH3HAUYCHHS IOHATTS «PIBEHb IKHUTTD»
€ CYTTEBOIO NPOTAIMHOIO 3 OIMIAAY e W Ha Te, IO X04a MOHITOPHHT
CTOCY€ETBCSI «CHOCO0Y KHUTTS Cy0’€KTa JAEKIapyBaHHSI», HOTO CIPSIMOBAHO
Ha BCTaHOBJICHHS «BIAMOBIAHOCTI PiBHA (2 HE CMOCO0Y) XKHUTTA Cy0’eKTa
JICKIapyBaHHs OJepXKaHuM jgoxoaaM <...>». OKpiM HaBEICHOrO, came
«HEBIJIOBITHICTE PIBHS KHUTTA Cy0’€KTa NEKIAPYBaHHSI» € MiJCTaBOIO IS
npuitaaTTss HA3K BiAnoBigHUX pilleHb MOA0 IOPUIUYHUX HACIIIKIB TAKOTO
tdakry. [Ipu mpomy 3acimyroBye Ha yBary Te, mio HA3K Oymo 3milicHeHO
cnpoOy HagaHHS BH3HAYEHHA LOTO TOHATTS Yy TpoekTi PimenHs
«IIpo 3atBepmxenHs [lopsaxy 3aificHEHHS MOHITOPWHTY CHOCOOy KHUTTS
cy0’extiB  gexmapyBaHHS» (2017), sxe Tak 1 He HaOylmO YHHHOCTI
1 BIZIMOBIJTHO JI0 SIKOTO «PiBEHb JKUTTS Cy0’€KTa JACKIapyBaHHs — L€ CTYIiHb
PO3BUTKY Ta 3aJ0BOJIEHHS MOTpPeO, a TaKoX CHOXHMBaHHS TOBapiB, poOiT,
MOCIYT Cy0’€KTOM JeKJIapyBaHHS, BUPRKEHUH Y BapTOCTI HAJISKHUX HOMY
Ta/a00 BUKOPHCTOBYBAaHHX HUM Ta WICHAMH HOTO CiM’1 00’€KTIB ITUBLIEHUX
MpaB CTAaHOM Ha OKPEMHH TEpioj Yacy, 3a3Ha4eHUX y Iekiaparii» [5, m. 2].
Bunaetscs, mo B acmekTi 3amoOiraHHs 1 BUSBJICHHS KOPYIIi B MHTHHX
OpraHax, i HOHATTS «CIIOCi0 KUTTSD, 1 MOHATTS «PIBEHB KUTTS» MAIOTh OyTH
aKI[CHTOBAaHNMHU Ha «HE CTIIBKM Ha CTWIb JKUTTS, NOBEIIHKOBHH acIeKT»
ab0 «CTymiHb PO3BHUTKY Ta 3aJOBOJICHHS MOTPeO», CKUIbKM Ha (akTH4Hi
BUTPATH I10CAJ0BOT OCOOM Ha <(OKUTTSA, MOBEHIHKY <..>» ab0 «CTyMiHb
PO3BHUTKY 1 3aJI0BOJICHHA <...>» 1 BUINOBIMHICTE IIMX BUTPAT HAICKHOMY
MaifHy Ta OTpHMaHMM 10XxoJaM. HaBelneHe CBiTYMTH NpPO Te, IO OO €KT
MOHITOPUHTY € HE TUTBKH JOCHUTHh TICHO MOB’S3aHUM, ajic i 00yMOBJICHUM
MIPEAMETOM MOHITOPHHTY.

Sk cmigye i3 BHIIEHABEAECHOTO, MPEAMETOM MOHITOPHHTY € JIOXOAU
i maitHo. He Bharounce y HOCHIIKEHHS 3MICTY IMX TOHSTH, OCKUIBKH iM
NPUAICHO JOCTaTHhO yBaru y posz’sicheHHsix HA3K, cnig noroauTHcs
3 THM, 10 Y [IbOMY pa3i WICThCS MPO: «IOXOAM 1 BUTpATH Cy0’ €kTa (WICHIB
Horo ciM’i) SK y TOTIBKOBiif, Ta 1 B 0e3roTiBKOBiil Qopmax; pyxome
1 HepyxoMe MaifHO cy0’ekra (WieHIB #oro ciM’i) Ha Teputopii YKpaiHu

217




Ta mo3a il MexaMH; Micle peecTpamii Ta IOCTIHHOTO NPOXUBAHHS;
HasIBHICTh OAHKIBCBKHMX paxyHKIB 3a KOPJOHOM; BHI3AM 3a KOPJOH (TpH-
BaJiCTh, KUIBKICTh, BapTICTh M CcyO’€KTa Ta WICHIB HOTO POAMHHU
BiIOYMHKY ¥ TIOJOPOKEH; HAsIBHICTh TPAHCIIOPTHUX 3aCO0iB, SXT, KaTepiB,
MOBITPSHHUX CyJeH; X001 (y4acTh y paii, YTPUMaHHSA KOHEH, WICHCTBO B
ronbd-Kirybax, CIopTKiIy0ax, puOOJIOBIIS, ITOIOBAHHS, KOJEKIIOHYBaHHS);
HaBYaHHS WICHIB CiM’T 3aKOpIOHOM (fI0T0 BapTicTh); KOIITOBHI pedi, SKUMHU
cy0’exTa KOpHCTYyeEThCS B 10OyTi (TOIWHHUK, TenedoH, NpuKpacu ¢
aKcecyapu); HasBHICTh 3apeecTpoBaHoi 30poi (ii OI[IHOYHA BapTICTh);
BUTpATH Ha JIITCH, TAKOXK 1 BiJl IHIINX NUTIOOIB (OIUTaTa 3a HABYAHHS B JIIIEi,
MOCIYTH PETETUTOPIB, BiABIAYBaHHA JOPOTHX KIyOiB, BapTICHI pedi:
KoM 'totepu, Tenedonu, iPad); Mmennunae 00cTyroByBaHHS (BapTiCTh IMOCITYT
KIIiHIK, AIarHOCTHYHHUX LEHTPiB); BiABiAyBaHHA OyTHKIB, peCTOpaHiB, (UeKH,
pPO3paxyHKH, KapTKHA 3HIKOK); OOCIYTrOBYIOUHH TIepcoHaNl (IBipHHUK,
CalliBHUK, OXOpPOHEIlb, HSHS, KyXap, TYBEpHaHTKa), TAKOX 1 32 KOPJOHOM;
KOMYHaJIBbHI IIIaTeXi; 0OCIyroByBaHHS TPAHCIIOPTHHUX 3ac00iB (TEXHiYHE
00cIyroByBaHHs); 0COOMCTa OXOpOHa, BOAiM (iX 3apruiarta); 3000B’sI3aHHS
3a KpeauramH, Oopramu, iMOTEYHHMH KpeIUTaMH, TapaHTisIMH; HasBHICTh
JIOXOJIIB 3 IHIMX JDKepen (AWBiICHIN, PEHTA, MICHCIA, BUHATOPOIH, TPUXO-
BaHI akTHBH B Oi3HeCi, 3aifHATICTH Yy NPUBATHOMY CEKTOpi, aBTOpPCHKa
BHHATOpPOJa, JOXOAW Big peanizamii MaWHOBHX WpaB IHTEIEKTYaJIbHOI
BJIACHOCTI, CHAAIINHA, TMPHOYTOK BiJ NPHUXOBAHOTO 3IaBaHHA B OPEHAY
KBapTUp, NOMEIIKaHb, 0(iciB, CKJIaAiB, MPUOYTOK Bijl BiAYY)KEHHS LIHHHX
narepiB i KOpHopaTHBHUX TpaB) Tomio [6, c. 407 ]. [Ipu ubomy 3Beprae
Ha cebe yBary Tod (hakT, IO HABEACHUH IMEpeliK € OJHUM i3 MPHUKIAIIB
OayeHHS 00’€KTY MOHITOPHMHIY 3 TOYKH 30py HaykoBus. HaromicTh cii3
3a3HAYUTH, 1[0 HA HOPMAaTHBHOMY DiBHI NPUMIPHOTO TEPENIKy IpenMera
MOHITOPUHTY HEMAE.

TakuMm 9HHOM CHiJ 3a3HAYUTH, OO0 O0’€KT 1 IpPEeAMET MOHITOPHHTY
€ pI3HMMH, ajlleé BOJHOYAC B3AEMO3AICKHUMU 1 B3a€EMOOOYMOBICHUMU
MOHATTSAMH, SIKI € HEBiJ’€MHOIO CKJIQJIOBOIO MOHITOPHHTY CHOCOOY JKHTTS
PO CaZloBUX 0Ci0 MUTHUX OpraHiB. SIK CBIIYMTH aHaNi3 3aKOHOAABCTBA MPO
MOHITOPUHT, BaXJHMBHM € HOT0o IoJajblle YyIOCKOHAICHHS IIUIIXOM:
(a) BU3HAYEHHS TOHATTS «PIBEHb KUTTS» Ha piBHI 3akoHy «IIpo 3amobi-
TaHHA KOpynmii»; (0) YITKOro pO3MEXyBaHHA MOHATh «O00’€KT MOHITO-
PHUHTY» 1 «IIpeAMET MOHITOPHHTY»; (B) HaJJaHHS IIPUMIPHOTO MEPeTiKy CKia-
JIOBUX TIpEIMETa MOHITOPHHTY.
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IHOHATTA TA 3AXUCT BIPTYAJIbBHUX AKTHUBIB
B CO®EPI OBIT'Y BIPTYAJIBHUX OB’EKTIB

IIunkos €. O.
acnipanm xaghedpu yusiibHo20 npaea,
Hayionanvuuil ynisepcumem «Qdecoka 0OPUOUYHA aKaoemisLy
m. Odeca, Yrpaina

BipTyanbHi aKTHBH € OJHHMM i3 HaHBaXJIMBIIINX Ta HAWBIUTMBOBIIINX
(heHOMEHIB ABAIIATh MEPIIOTO CTOJITTS, SIKE MOBHICTIO 3MIHHJIO YSBJICHHS
1po 00’ €KTH IMBIILHUX MpPaB. IXHs MOABA € HACIIIIKOM PO3BUTKY OJOKUEHH-
TEXHOJIOTiH, $Ki CTBOPWJIM HOBY NapagurMy eKOHOMIYHOTO o00iry -
JICLIEHTPaJIi30BaHOT 0, BIAKPUTOTO 1 rI100ATBHOTO.

Sk 3a3nauae Kpusenko K.O., 3 momenTy mosieu y 2008 pori 6iTkOiHY,
PO3YMIHHSI, CHPUSHHS Ta Y9acTh JIEpKaB Y HOTO 00Iry 3a3HaBajo 3MiH: BiX
3a00pOH 70 BIPOBAKEHHS 3aKOHOIaBYOTO perymoBanHs [1, c¢. 180].

TakuM YMHOM, HepHIl KPOKH 1O IPABOBOTO PETYIIOBAHHS ITOYAJIHCS
npuban3ao 3 2009-2010 pokiB, KOJIM B OKpEeMHX Jep)aBaX BHHHKIIA
noTpeba 3iHCHATH MOJaTKOBHIA Ta (iHaHCOBHI 00K omepaiit 3 Bitcoin,
a motiM 3 iHmmMmu KpuntoBamotamu. CIIA Tta Smonis Oymm minepamu
Y BU3HaHHI KPUNTOBAJIIOT SIK 00 €KTa IPaBOBOT'O PETYITIOBAHHS.
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o  crocyersest €Bporneiicbkoro Coro3y, TO BiH CIIOYaTKy 0OMEKUBCS
JupexktnBamu y cdepi 3anobiranHs BigmuBanHio KomTiB (AMLD4
ta AMLDS), saki 3ampoBamgmmy 0a30Bi BUMOTH 10 ineHTH(IKAIi KOpPHUC-
TyBadiB Ta KOHTPOIIO TpaH3akiii. [lomanpmmii po3BUTOK BiOYBCS B MeKax
HalliOHAIBHUX 3aKOHOAABCTB JAEPKaB-WICHIB, a 3aBEPIICHHSAM MPOLECY
cranmo yxBajeHHs y 2023 pomi Permamenty MiCA — mepmioro coilsHOTO
akty €C, 110 periiaMeHTyBaB PUHKH BipTyaJlbHUX aKTHBIB.

Kpim Toro, came Ha Tepenax €sporneiicbkoro Coro3y HOHSTTS BipTyaib-
HUX AaKTUBIB €BOJIOIIOHYBAJIO BiJi HPOCTOTO TOHATTS «KPHIITOBATIOTA»
JI0 OUIBII IIMPOKOTO PO3yMIHHA — «IH(pOBE OJlaro», ke Mae eKOHOMIUHY
IIHHICTB 1 MOXe OYTH IPEIMETOM UBITFHUX TIPAB.

IMopiBatotoun 3 nepxaBamu €C, BITUM3HSHE MPABOBE PETYIIOBAHHSI
BipTyaJIbHUX aKTHUBIB I04aj0 (GOPMyBaTHCSA BiTHOCHO Mi3HO.

B Vxpaini me# mpomec po3modaBcs 3 TPOMAACHKOI iHIMIaTHBH BHKO-
PHCTaHHSI KPUIITOBAIIOT y KOMEPUIHHUX 1 TOOYTOBHX PO3paxyHKax, MicCis
4Oro BiIOyJMCS BxKe repur cnpoOd Ha PiBHI 3aKOHONPOEKTIB HAlaTH iM
MIpaBOBUII cTaTyC.

VY 2018 poui Kabiner MinicTpiB YKpaiHU ONPHIIIOAHUB IPOEKT PO3IIO-
psioKeHHs, kil MaB Ha3By «IIpo cxBanenust Konuenmii nepskaBHOT mostiTh-
ki y cdepi BipTyadbHHX akTUBIBY». lle po3mopsmkeHHs Mamo 0 3aKpilmuTH
MOHATTS «BIPTYaNbHI aKTUBW», MiJ SKAMH BU3HABAINCS OyAb-iKi 3ammcu
B paMKaxX pPO3MOIIIIEHOTO PEECTpy 3amuciB y (GopMi IaHMX, BUKOPUCTAHHS
SKUX TPU3BEJie 10 OTPUMAaHHsS €KOHOMIYHHUX BHT1Jl Y MailOyTHbOMY, OJTHAK,
Ha JXKaJib, BiH HE HAOpaB YMHHOCTI [2].

HacrymHoto crpoforo seramizyBaTu MOHSATTS «BIPTyajbHI aKTHBUY,
a TaKkoX 3icHUTH cnpoOy mmoxo iX OmojaTKyBaHHS cTana po3poOka
3aKOHOMPOEKTY Bix 15 mmcromama 2019 poky 3a Ne 2461 «Ilpo BHeceHHS
3MiH 10 ITomaTkoBOrO KOieKCy YKpaiHu Ta AESKUX IHIINX 3aKOHIB YKpaiHu
IIOI0 ONOAATKYBaHHS OMNEpaliii 3 KPUNTOAKTUBAMN». ABTOPH 3aKOHO-
MPOEKTY BU3HAYWIN BIpTYaJIbHUH aKTHUB K OCOOJNMBUI BHI MaifHa, SIKUH €
LIHHICTIO y TU(POBil (OpMi, 8 TAKOXK SIKUH CTBOPIOETHCS, O0JIIKOBYETHCS Ta
BIZIUYXKYETHCS €NEKTPOHHO. [l0 HUX BIIHOCATBCS: KPUITOAKTUBH, TOKEH-
AKTHMBH Ta iHIII BipTyaJbHI akTHBH [3].

BaxnuBrM HOPMAaTHUBHO-IIPABOBHM AaKTOM, SKHH 3aKpillMB BU3HAYCHHS
BipTyaJIbHUX aKTHBIB Ha 3aKOHOJABUYOMY PiBHI HAIIOi Aep)kaBH, CTaB 3aKOH
VYxpainu «IIpo 3amobiranHs Ta MpoTHAiIO Jeraiizanii (BiAMHUBAaHHIO) JOXO-
IIiB, O/Iep’KaHMUX 3JIOYNHHAM IUIIXOM, (piHAHCYBaHHIO TepOopu3My Ta (iHaH-
CYBAaHHIO PO3IIOBCIOKCHHS 30p0i MacoBOTO 3HHWINEHHS» NPHAHATHHA Bif
06 rpymust 2019 poky. Biamoriguo 1o myHkTy 13 crarti 1 1150ro 3akoHy mif
«BIPTyaJIbHUM aKTHBOM» HEOOXiTHO pO3yMiTH HHU(POBE BHPaKEHHS Bap-
TOCTI, SIKUM MOXKHA TOPryBaTH y IuppoBoMy (opmari abo nepekasyBartH i sike
MO>KE BUKOPHUCTOBYBATHCSI JUTSl TUIATDKHUX a00 1HBECTHLIMHMX miyiel [4].
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AHanizyroun BuIle3a3HaucHe BU3HaueHHs, Spoupkuii B.O. mpomonye
BUILIATH TaKi HOr0 O3HAKH:

1) dopma — MOXIHUBICTH iCHYBaHHS BHUKIIOYHO B HeMaTepialbHIN
(tmdposiit) popwmi,

2) MOXIHBICTh OyTH YaCTHHOIO IIUBIILHOTO 00iry Ha TepHuTOpii YKpaiHu;

3) Mae BapTiCHY I[iHHICTE;

4) Moxxe OyTH 1HCTPYMEHTOM PO3pPaxyHKIB Ta IPEIMETOM iHBECTYBaHHSI
[5, c. 102].

[TpuiHATTS BHUIE3a3HAYEHOTO 3aKOHY HAOIM3MIIO JIepKaBy /10 €BPOIEH-
CBKUX CTaH/ApTiB, OJIHAK HE BUPILIMIO OCHOBHOI IPOOJIEMH MO0 HOpMa-
TUBHOTO PETYIIOBAaHHS BIPTYalbHHUX aKTUBIB y cdepi 00iry nuppoBux
00’exTiB. 3 miero MeToro BepxoBHa Paga Ykpainu npuitasia Big 17 mroToro
2022 poxky 3axoH Ykpainu «IIpo BipTyanbHi akTHBIY, SIKHH OYyJI0 HiAMHCAHO
[Ipesunentom Bix 15 Oepesns 2022 poky. Xoua meii 3akoH e He HaOpaB
YMHHOCTI, OJHAaK BiH B)KE BiJirpac BaXJIMBY pOJIb y MPaBOBOMY IO,
OCKIJIbKH 3aKJIaB OCHOBH B 3aKOHO/IaBUMH «(pyHIAMEHT» PEryiioBaHHS Bi-
HOCHH y cdepi 00iry BipTyaJbHUX aKTHBIB.

Crarrst 1 3akony Ykpainm «IIpo BipTyasibHI akTUBHM» BHU3HA4a€ BIpTY-
FHAIN aKTHB SIK HeMaTepialbHe O1aro, mo € 00’€KTOM IMBUTBHUX TIPaB, Ma€e
BapTICTh Ta BUPAKCHE CYKYIHICTIO NTAHUX B EJEKTPOHHIH (opMi, a #Horo
iCHyBaHHA Ta OOOpPOTO3HATHICTH 3a0€3MEUyeThCS CHCTEMOIO 3a0e3neyeHHs
000pOTy BipTyanbHHUX aKTHBIB. BipTyanbHHMIT akTHB He € 3ac000M TUIaTexy [6].

O3zHakaMu BIpTyaJIbHUX aKTHBIB 32 IMM BU3HAYCHHSIM € TaKi:

1) HemaTepialbHICTh ICHYBaHHS,

2) 3aBXKIHM Ma€ IiHHICTE;

3) BHpaxkeHe B eNEKTPOHHI hopmi;

4) € CyKYIHICTIO JaHUX;

5) icHyBaHHS Ta 00OPOTO3MATHICTH 3a0€3MEUy€EThCS CUCTEMOIO 3a0e3re-
4eHHS 000pOTY BipTyaJIbHUX aKTHBIB.

OTOX, 3ICTaBIAIOYM O3HAKH BIPTYaJIbHOTO AKTHUBY 3a BH3HAYCHHSM,
HaBeJeHUM y 3akoHi Ykpainu «IIpo BipTyanbHi akTUBU» 3 THM, IO coOp-
MoBaHe y 3akoHi Ykpainu «IIpo 3amoOiraHHs Ta MPOTHIIIO Jerai3arii
(BiIMHUBaHHIO) OXO/IB, OJEP)KaHUX 3JIOYMHHUM IUIIXOM, (QiHAaHCYBaHHIO
Tepopu3My Ta (DiHAHCYBaHHIO PO3MOBCIOJDKEHHS 30p0Oi MacoBOro 3HH-
IIEHHS», TO, MEPIIMM YHHOM, 3BEPTAEMO yBary Ha (opMy: y IepIIoMy
BU3HAYCHHI BOHA € EJIEKTPOHHA, a y JpyromMy — IudpoBa.

Ha mepmmii morysin Moke 31aTHCS, IO CYTTEBOI Pi3HHII HEMAe, OTHAK
BOHA € 1 IOB’s3aHA 3 TOKOJIHHAM iH(OPMAIIfHUX TEXHOJOTiH, 3a IOMOo-
MOTOI0 SIKHX BiIOOpakaeThesl iHQOpMallis MpPo Taki akTHBH: HOBI, HOBITHI
Ta 1HIII.

VY 1mpoMy acmekTi y cremianbHiil HayKoBii JiTepaTypi 3a3Ha4a€eThes, 10
mudposuii crocid mepenadi Ta uudposa ¢opma 30epiraHHs iHGbOpMAaIl
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BIZIPI3HAIOTECS BiA IHIIMX crocoOiB opranizauii iHpopMariifHoro oOMiHy
B iH(QOpManiiHO-KOMYHIKallitHUX CUCTEMax, 30KpeMa o eJEKTPOHHHUX,
3a KpUTEPIsAMH MIBUIKOCTI, SKOCTI Ta (YHKIIOHATBHOCTI. BiAmoBigHo, Tex-
HOJIOTII, Y SIKMX 3aCTOCOBYIOTHCS LU(POBI CHUTHAIM OOMiHY iHQOpMAIii
€ dpoBUMHU.

Sk 3azHavae ['yneiikoB LIO., mudpoBi akTHBY € OUTBII MHUPOKOIO KaTe-
TOpi€r0, HDK EJNEKTPOHHI aKTHBM, OCKUIBKM HU(POBI aKTUBH BKIIOYAIOTH
B cebe pi3Hi GopMH eNEeKTPOHHHX aKTUBIB (Lle MOXKYTh OYTH €IEeKTPOHHI
JIOKyMEHTH, Meniadaiiinm, KpUITOBAIIOTH, BeO-caiiTH, IporpaMHe 3abesme-
4eHHs Too) [7, c. 213-214].

Ha nymxy BceBomoma HekpacoBa, cam mpomec uudpodizarii sBise
co0010 mepeBeieH s iHpopMaLifHUX CHCTEM 13 «aHanoray Ha «uudpy» [8].

TakuMm 9MHOM, Ha Cy4acHOMY €Tami PO3BHUTKY iH(OpMAIiHUX TEXHO-
JIOTi#, BipTyasbHI aKTHBH TTOBUHHI iCHYBaTH caMe y IH(poBiit ¢popmi, amke
eJIEKTPOHHA (hOopMa BiJTHOCHUTHCS 10 TIOTIEPEHIX MOKOJIHb mepeaadi iHpop-
Mallii, a TAKOK HEe OXOILTIOE BChOTO CIIEKTPa CYTHOCTI BIpTYaJIbHUX aKTHBIB.

[Iono iHmMX O3HAK, 30KpeMa BapTiCHOTO BHPaKEHHS Ta MOXIIMBOCTEH
y 3B’3Ky 3 IMM BHUKOPHCTaHHS aKTHUBY B LIUBUILHOMY 00iry, TO 3 IIbOTO
NPUBOAY OOWIBAa 3aKOHM OJHO3HAYHO CTBEP/UKYIOTHCS, IIO BIpTyalbHUI
aKTHUB € 00’ €KTOM LUBLITBHOTO 00Iry.

I[Ipu upomy, 3axkon VYkpainm «IIpo BipTyanbHI aKTUBH» IOIATKOBO
YTOYHIOE, 0 SIKOTO caMe 00’€KTa IMBUIFHUX MPAaBOBIAHOCHH BapTO BiIHO-
CUTU BIpTyalbHI aKTHBH, aKIEHTYIOYH Ha TOMY, IO OCTaHHIN € HemaTe-
planbHUM OJarom, a OcoOMMBOCTI iX 000pOTY BH3Ha4alOThcs L{MBLIEHEM
KozekcoM Ykpainu (nani — LK Ykpainu) ta num 3akoHOM. 3 IIbOTO IPUBOIY
BapTO 3BEPHYTU yBary, 1o BixmosigHo no cr. 177 LK VYkpaiau € peui,
Tpolri, miHHI Manepu, TUPPOBI pedi, MAWHOBI MpaBa, POOOTH Ta IMOCIYTH,
pe3yIbTaTH IHTENEKTYANBHOI, TBOPYOi MisUNTBHOCTI, iH(OpMAIlis, a TaKoX
1HII MaTepiayibHi Ta HemartepianbHi 6mara [9].

Kpim mporo monoxenns LIK Ykpaiau mictuts 178 crarTio, sika mepen-
Oauae, 110 O0'€KTH IMBUIBHUX IMPaB MOXYTh BUIBHO BIAUY)KYBaTHUCS abo0
MEPEXOAUTH Bi OJHIET 0COOM 10 IHIIOT B MOPAAKY IMPABOHACTYITHHUIITBA YU
CHajgKyBaHHsS ab0 IHIIMM YHMHOM, SIKIIO BOHM HE BIUIyYE€HI 3 IMBLIBHOTO
0bopoty, abo He 0OMexeHi B 000poTi, a00 HE € HEBI'€eMHUMU Bij (i3HIHOT
91 FOPUANIHOT ocodm [9].

TakuM 4yMHOM, BIpTyalbHHI aKTHB MOXKE BH3HABATHCSI HEMaTepialbHAM
Omarom, a TakoX MOXKe IMepeOdyBaTH y BIIBPHOMY NHBUIBHOMY O00Iry,
OCKITBKM Hapas3i 3aKOHOM He TMependavaroTbesi Oyap-siKi OOMEeXeHHS
Ta 3a00POHH.

llo x crocyeTbcs Takoi O3HAKH, SK MOJJIMBICTH MPOBEINCHHS pO3pa-
XYHKIB 32 JOTIOMOTOIO BipTyaJbHOTO aKTHUBY, TO y I[bOMY ITOJIOKEHHSI JBOX
JIOCHI/PKYBaHUX 3aKOHIB po3xomiarbesi. OnHak, 3akoH VYkpainum «IIpo
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BIpTyaJbHI aKTHUBHW», SIKUM HE BH3HAE OyAb-SKWMH 3 BHIIB BipTyalbHHX
AKTHBIB IJIATDKHUM 3aCO00M, y3TO/DKY€EThCS Y Iii YaCTHHI 3 MOJI0XKEHHIMHI
3akony Ykpaiau «lIpo mimatiHi mociayrmy». 30Kkpema, BiIIOBiTHO IO CT. 3
ta cr. 4 3akony VYkpainm «[Ipo miaTikHI mOCIyrm» IJIsl NPOBEICHHS
IUTATDKHAX ONepalliii BUKOPHCTOBYIOTHCS KOIITH B TOTIBKOBii abo 06e3ro-
TiBKOBii (hopmi; TpomoBi KOmTH (KOMTH) AN Iiell Iboro 3aKoHY
BKJIFOUAIOTh TaKOX €JIEKTPOHHI Ipoii (OAWHMII BapTOCTI, IO 30€piraroThest
B €JIEKTPOHHOMY BUIJISAI, BUITYILEHI EMITEHTOM EIEKTPOHHHUX TPOIIEeH s
BUKOHAHHS IUIATDKHUX orlepaliid) ta nudposi rpoun (eneKTpoHHa Gopma
TPOIIOBOi OAWMHUIN YKpaiHu, eMmiTeHTOM sKkoi € HarioHaneHUil OaHK
VYxpainn) y Bumagkax, nepen0adeHNMX OUM 3aKOHOM, SIKi iCHYIOTh JIMIIE
B Oe3rotiBkoBii ¢opmi [10].

OTxe, BIpTyadbHHN aKTHB HE HAJIEKHTD JO IDIATDKHHUX 3ac00iB Ta HOTO
HE MOXXHa OTOTOXKHIOBAaTH 3 EJIEKTPOHHUMH ab0 IHM(POBHMHU TIPOIIMMA.
OcHOBHa BIZIMIHHICTb TOJISITAE Y TOMY, IO eMiTeHToM rpomiel € Hario-
HanbHUN OaHk Ykpainu (nani — HBY) abo iHma Bu3HayeHa 3akoHOM
VYxpainn «[Ipo TuaTiXHi MOCIyr#» IOpUAMYHA 0coba, Toxi sK IHMGpoBi
AKTHBH CTBOPIOIOTHCS IHIIUMHU Cy0’€KTaMH, HE 1OB’I3aHUMH 3 OaHKIBCHKOIO
ISIIBHICTIO.
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JAEAKI OCOBJIUBOCTI METOJUKHN PO3CJIIIYBAHHA
HE3AKOHHOT O 3ABOJIOJIIHHS BIHCbKOBOCIYKBOBIIEM
BOI'HEITAJIBHOIO 3BPO€10, BOENTPUITACAMU
TA BUBYXOBUMHA PEHOBUHAMMU

Apmameas K. O.
cmydenmka 2 Kypcy ¢haxynvmemy npoKypamypu ma ciiocmed
(KpuminanoHoi tocmuyii)
Hayionanvnuii ynieepcumem « Odecvka 1opuduuna akaoemisy
M. Odeca, Yrpaina

30poiina arpecis P® y 2014 poki Ta eckanaris BoeHHUX Aild y 2022 pori
HEeraTHBHUM YMHOM BIUIMHYJA Ha yci cepH KUTTS BITUU3HSIHOTO CYCIIiIb-
cTBa. SIK HACHIZOK — CKJIaJHE CKOHOMIYHE CTAHOBHINE JCPXKaBH Ta IPO-
MaJsH, TIiIBHIICHHSA PIiBHS KPUMIHOTCHHOI OOCTAaHOBKH, Ha IO, y TOMY
YUCITi, BIUIMHYJIO W 3POCTaHHSAM HE3aKOHHOTO 00iry BOTHEMaIbHOI 30poi
Ta OoempumaciB. OpHi€I0 13 TPUYAH NHOTO € HEHAICKHHHA KOHTPOJD
3a BIMCHKOBOCIYXOOBISIMH SIK B yMOBax OOMOBHX Mil, Tak 1 B ITyHKTax
MOCTIHHOI JUCITOKAIii BIHCHPKOBHX YAaCTHUH Ta MiIPO3/iTiB, BHACTIIOK YOO
MOYACTIlIald BUIAJKUA BUMHCHHS 3JI0YMHIB, mepenbavenux crarrero 410
KpuminansHOro Komekcy VYkpaiHM, a caMe HE3aKOHHE 3aBOJIOJIHHS
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BIHCHKOBOCITY>KOOBIIEM BOTHEMANBHOIO 30po€ro, OOHOBMMHM TIpHIIacamu
Ta BUOYXOBMMH pedoBHUHaMH [1].

3 ornsamy Ha BUIIE3a3HAYCHE MOXKHA JIMTH BHCHOBKY PO HEOOXiTHICTH
YIOCKOHAJIEHHS Ta PO3POOKH METOAWYHMX PEKOMEHMALH 3 pO3CiiyBaHHSA
HE3aKOHHOTO 3aBOJIOMIIHHS BifICEKOBOCITYXKOOBIIEM BOTHEHAJIBHOIO 30pOE€I0,
OoltoBMMH TpUTIacaMyl Ta BUOYXOBUMH pedoBrHamu. Cepen MpIIuH HU3BKO1
SIKOCTI PO3CITilyBaHHS KPUMIHAIBHUX IPOBA/KEHb BKA3aHOTO BHUAY KPUMi-
HaJIbHUX MPABONOPYIIEHh MOKHA, HAa HAIY IyMKY, Ha3BaTH HACTYIIHI:

— BHCOKa JIATEHTHICTh JAHOTO 3JI0YMHY Yepe3 BiJICYTHICTh HAJEKHOTO
KOHTPOJIIO 32 BHTpaTaMu BilicbkOBOTO MaifHa MiHicTepcTBOM 000pOHU
VYkpainy;

— HECBO€YaCHE, HEJOCKOHANC W HEIOCTaTHE NMPOBEICHHS HEBIIKIAIHNX
CHiTUMX [if Ta OpraHi3alifHMX 3aXOAiB HAa MOYATKOBOMY €Talli PO3CIi-
JyBaHHS J@HOTO 3JI0YMHY, ITOYMHAKOYN 3 OINIAMY MICIS MOII0 Ta JOTHTY
CBIiJIKIB;

— po3raiyxeHa, HeloOCTaTHhO 30ajlaHCOBaHAa CHCTEMa MPAaBOOXOPOHHHUX
OpraHiB 3 HU3bKUM PIiBHEM B3a€MOJIii MK HUMH;

— CKJIaHI 0e3MeKOBi YMOBH BUSIBJICHHSI Ta PO3CJIiAYBaHHS 3a3HAYCHOTO
BUTy KPUMiHAJIBHAX MPABOMOPYIICHb.

Takox y 3B 513Ky 31 IIBHJIKUM 1 HE 3aBXIH CUCTEMHHM pedOopMyBaHHIM
MPaBOOXOPOHHHUX OpraHiB BHWHWKJIA iHMA TmpobiemMa, a came HHU3BKUH
npodecioHani3M 1 HeJOCTaTHS MIATOTOBKA CIAYMX 1 MpAIiBHHUKIB orepa-
TUBHHX MiJIPO3/LTIB, SKMM JOBOJHUTHCS NPAILIOBATH Y CKIaJHHUX Ta HeOe3-
MEYHUX YMOBaX.

[Ticnst BHECEHHS BiJOMOCTEH O €IWHOTO PEECTPY JOCYIOBHX PO3CIi-
JlyBaHb JIOJATKOBI BIIOMOCTiI IIOJ0 KPUMIHAJIBHOTO IPABOMOPYIICHHS
OTPUMYIOThCS LUISIXOM MPOBEICHHS CHITYMX i Ta ONepaTuBHO-PO3-
IIYKOBUX 3axOiB, 30KpEeMa: OMIAY Micus IIOXii; BCTAaHOBJEHHS 0COOH
3JI0YMHII (BIHCEKOBOCTYKOOBIIS) Ta MicHs HOTO HepeOyBaHHS; BHABICHHS
OUYEBHUALIB ¥ CBIIKIB 3I0YHHY; IIPOBEICHHS OMHUTIB BiANOBITHUX KaTErOpii
oci0.

Ha mouatkoBOoMy erami oprasi3auii po3ciijyBaHHS HE3aKOHHOTO
3aBOJIOAIHHS  BiliCbKOBOCITYO0BIIEM 30po€ro, OOHOBHMH  IIpHITacaMu
Ta BUOYXOBMMH PEYOBHHAMH NOpA[ i3 nependadenumu y crarri 91 Kpumi-
HaJIbHO MPOLECYAIbHOTO KOJEKCY YKpaiHy 0OCTaBHHAMHM MOTPIOHO BCTAHO-
BUTH J0JIaTKOBI 00CTaBHHH, 30KpeMa:

1) un Majo Micme He3aKOHHE 3aBOJIOJIHHS BIHCHKOBOCITY:KOOBIIEM
30poe€to, OOMOBIMH IIPUTIACAMHU Ta BUOYXOBUMH PEUOBHHAMU,

2) MOXKJIMBICTH IHCLIEHYBaHHS 3JI0YHHY;

3) cneuudika MexaHi3My 3J0YHHY (OCOOJHBOCTI MiATOTOBKU, BUYMHCHHS
Ta MPUXOBYBAHHS 3JIOYMHHOTO JIiSTHHS);

4) obcTaHOBKa 37I0YMHHOT Mol (Miclie, 4ac i yMOBH);
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5) BimoMocTi, IO XapakTepu3yloTh 0co0y 3704nHIS (BificbKOBO-
CITy>KO0BIIS);

6) HasIBHICTH Y BilICBKOBOCITY>KOOBIIS CITIBY9aCHUKIB 3I0UHHY;

7) NPUYMHY i YMOBH, IO CIIPHUSITH YYNHEHHIO 3JI0YHHY;

8) peanbHi 30UTKH (HACTIIKKA) HE3aKOHHOTO 3aBOJIOIHHS 30pO€r0;

9) obcraBuHM, 110 BIUIMBAIOTH Ha CTYIIHB i XapakTep BiAIOBiTaIHHOCTI
BilicbkoBOCITY)00BIUS [2].

Merovka po3ciiyBaHHS OKPEMOTO BHIY 3JI0YMHIB Mae HH3KY B3a€MO-
MOB’s13aHUX eJleMeHTiB. OHUM i3 HaWOUIBII BiJOMUX Ta Ba)KJIUBUX CEpel
HUX € THUIIOBI CIIi4i cutyanii. 3HaueHHs 1i€i HayKoBOi Kareropii He MOXHa
NEPEOLiHATH, aJpKe BOHA CTPYKTYpyE Ta alrOpUTMI3ye Bech MpolLec
PO3CITiTyBaHHS.

IToyaTKOBHI eTanm € OCHOBHHM JUIS MOJCIIOBAHHS THUIIOBHX CJIIAYHX
CUTYyaliif. 3 HayKOBHX POOIT 3a TaHOIO TEMATHKOIO CIIiJ] BiJ3HAYUTH IPAITI0
C.I1. MenbHUUEHKA, SIKMA BHOKPEMIIIOE TaKi CIiI4l CHTYallil MOYaTKOBOTO
eTarry po3ciIilyBaHHs HE3aKOHHOT'O MepeMillleHHs BOTHETalIbHOT 30poi:

1) BUSIBICHO BOTHENAIbHY 30pOI0 IMiJI Yac HE3aKOHHOTO IEpeMileHHS
i3 BUKOPHCTaHHSIM TPaHCIOPTHOTO 3aco0y (aBTOMOO1NS, NOTATY, PiYKOBOTO
CyImHa, JiTaka Ta iH.), IUITXOM TOIITOBHX BiIIpaBieHb, alie OcCi0, Mimo3-
PIOBaHUX Yy BUMHEHHI 3J104HMHY (Kyp’€pa), HE 3aTpUMaHO a00 HE BCTAHOB-
JIeHO;

2) 3aTpuMmaHo ocoby (oci0), Aka (sKi) HE3aKOHHO TepeMilryBaiia(-Jm)
BOTHEHAJIbHY 30pOI0 i3 BHKOPHCTAHHSIM TPAHCIIOPTHOTO 3aco0y (aBTOMO-
Oinst, MOTATY, PIYKOBOTO Cy/AHA, JiTaka Ta iH.) OUIIXOM IHOIITOBUX Bij-
NIpaBJICHb;

3) 3aTpuMaHo 0co0y, SKa HE3aKOHHO MepeMilllyBalia BOTHEMAIbHY 30pOt0
ocobucTo mpu cobi Oe3 BUKOpHCTaHHS OyIb SKHX 3acO0IB IepecyBaHHS
(HOCIHHSA);

4) y mporieci mpoBeaeHHS CIiTYNX (PO3MIYKOBHX) Ta HETJIACHHUX CIITINX
(po3myKoBHX) Oilf mig Yac AOCYIOBOTO PO3CIiAyBaHHA IHIIMX 3JI0YHHIB
OTPUMAaHO iH(OPMAIIIIO PO HE3aKOHHE IEPEMIICHH BOTHEMAIBHOT 30poi,
sIKe BJKE B1IOYI10CH;

5) y nporieci NpoBeAEHHs CIiMYMX (PO3UIYKOBUX) Ta HETJIACHUX CIIIIUX
(po3mIyKOBHX) il MmiJ Yac JOCYIOBOTO PO3CHiAYBaHHS IHIIMX 3JI0YHHIB
OTpUMaHO iH(pOPMAIIi0 PO HE3aKOHHE TEePEMIIIeHHS BOTHEMaIbHOI 30poi
0c06010 (TpyIoro 0cil), sKe BinOymeThCs YU MEPIOANIHO BiIOYBAETHCA, 00
0co0y ur rpymy oci0, sSKi MepiogMYHO BUNHIIOTH 3a3HAYCH] JisTHHS MUITXOM
HE3aKOHHOTO HOCIHHS BOTHETIaJIbHOI 30poi;

6) BusiBIIEHO 00’€KTH Ta pedi, SKi CBIUaTh MPO BXKE BUMHEHE IEepeMi-
IIEHHs] BOTHENMalIbHOI 30poi (YMakoBKH, KOpPOOKH, KOHTEWHEpH, LUHKOBI
SIIUKHA, KOpOOH, OOTOPTKH, MiA3€MHI TYHENI ISl TepenpaBieHHs, TUCTaH-
IIIHO KepPOBaHI JTiTal0Yi Ta IUIABar0Yi 3aco0u abo iX yacTuHu Ta iH.) [3, ¢. 170].
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Ha mizncraBi y3arajapHEHHS Mpallb BUCHUX Ta aHAI3y CYIOBOI IPaKTHKU
MOKHA BHJIUTUTH HACTYITHI THITOBI CIiT4i CHTYyaIllii MOJANBIIOTO €Tamy
po3ciityBaHHS:

1. BilichKOBOCITY>KOOBIIFO TMOBIIOMIICHO PO Mig03py, BiH HANAE TIpaB-
Bl CBITYEHHS, MOKa30BOi 0a3W JOCTaTHRO MJIsl HAIpaBICHHS KpUMi-
HaJIGHOTO MPOBA/UKEHHS JI0 CY.y.

2. BiiicbKOBOCITY>KOOBITIO MTOBIIOMJICHO PO MiI03pPY, BiH BIAMOBJISETHCSI
a0o0 Hajae HENpaBJAWBI CBIIYEHHS, JOKAa30BOi 0a3W NOCTATHBO LIS HAIpaB-
JICHHSI ITPOBAJDKEHHS JI0 CYy.

3. BilicbkOBOCITY>KOO0BIIIO MTOBiJOMIJIEHO TIPO MiZ03pPY, BiH BIMOBIISIETHCS
a00 HaJae HEmpaBIWBI CBITYCHHS, JOKa30BOi 0a3W HEJOCTATHBO MJISA Ha-
TIpaBIICHHS IPOBAKCHHS 10 CYY.

4. BiiicbKOBOCTYOOBITI0 TMOBIIOMJICHO NpPO TiTO3py, aje HE BCTa-
HOBJICHO YH HE 3aTPHMAaHO CIIiByYacHHKIB 3JIOYHHY, TOKa30BOi 0a3u HeIo-
CTaTHBO JUIsl HANPABJICHHS TIPOBAKEHHS JI0 CYy.

5. He BcTaHOBJICHO OCI0, SIKUM MOJKHA TTOBIIOMHTH TIPO MiZ03DY.

BupineHHs THUMOBHX CIIIYMX CHTYyallii MOYAaTKOBOTO Ta ITOJAJIBILIOTO
€TaIliB po3CIIiAyBaHHS Ma€ Ha METi BUOIp ONTHMAIBHOTO aJTOPUTMY 3[iH-
CHEHH$ PO3CIIilyBaHHs Ta JOCATHEHHS METH KPUMiHAIBHOTO MTPOBaIKCHHSI.

JlirepaTypa:
1. KpumminaneHuit komekc VYkpaimm Bim 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14
2. KpuminanbHuil npornecyanbHuii konexe Ykpainu Bin 13.04.2012 p.
URL: zakon.rada.gov.ua/laws/show/4651-17
3. Menbanuenko C. I1. KpuminamicThyHa XapaKTEpPHUCTHKA Ta OCO0-
JUBOCTI PO3CIiAYBaHHSI HE3aKOHHOTO MEpEeMIIeHHs BOTHEMAIBHOI 30poi :
ITAC. ... KaH/. fopuA. Hayk : crerl. 12.00.09. quinpo, 2016. 223 c.
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OCOBJIMBOCTI JOCJIUKEHHSI IMCBMA TA TIOYEPKY
3 METOIO BCTAHOBJIEHHSI XAPAKTEPUCTHK OCOBH
3JIOUMHIIS

AcayJienko O. O.
cmyoenmxa 3 Kypcy paxynomemy npokypamypu ma criocmea
(KpuminanbHOl tocmuyii)
Hayionanvuuii ynieepcumem « Odecvka opuduuna akaoemisy
m. Odeca, Yrpaina

Ha cygacrHomy erami po3BHTKY KPHMiHAJTICTUYHOI HayKH BEJMKa yBara
MPUIAUIAETBCS TOCTIIKEHHIO MICbMa Ta IMOYEPKY 3 METOIo imeHTH(iKarii
BUKOHABISI PYKOIKCY, BCTAHOBJICHHsSI aBTOPCTBA, a TAaKOX IHIIMX (haKTiB,
1110 MalOTh 3HAYEHHS ISl I0CYIOBOTO PO3CIIAYBaHHS Ta CYIOBOTO PO3IIISAY
PI3HMX KaTeropiii crpas.

[Toyepko3HaBua ekcrepTH3a BUCTYIA€ OJHUM i3 OCHOBHHX JIOCIIIKEHB,
SIKi 37]aTHI BYaCHO 1 €()EKTHBHO BUPIIIUTH BAXIIMBI MPOOJIEMHI IHUTAHHS,
II0 BHHHKAIOTH IiJ 4Yac MPOBaKCHHA y KPHUMIHAJIBHHX, TOCHOAAPCHKHX,
UBUTBHUX, aIMIHICTPATHBHUX TpOIlecaXx.

OCHOBHUM 3aBIaHHAM [OYEPKO3HABUOI EKCIIEPTHU3U € iAeHTU(IKaIlisg
BUKOHABI[SI PYKOITUCHOTO TEKCTY, OOMEXKEHHX 3a O0OCSIroM pPyKOIMHCHHX
3amuciB i mianucy. Takox 11 ekcriepTr3a BUpIlye JesiKi HeineHTHhiKaiiHi
3aBIaHHsI, HAITPUKIA;

— yCTaHOBJICHHSI (paKkTy BHKOHAHHS PYKONHCY IiJl BIUIMBOM OyIb-SKHX
(TIpupoHUX, ITYYHHX ) 30MBarOYnX (PaKTOpIB;

— Y HE3BHYHHMX yMOBaxXx a00 B HE3BHYalHOMY CTaHi BHKOHABIIS, HaB-
MHCHO 3MiHEHUM IIOYE€PKOM, 3 HACIITyBaHHAM IIOYEPKY iHIIOT 0CO0H;

— BH3HAYEHHS CTaTi BUKOHABII, WOro mpodecii, a TaKoX HaJIEKHOCTI
HOro 110 NeBHOI IpyIH 3a BiKoM Towio [2].

HixTo He HapOoMKYEThCS 3 yMIHHIM MHCAaTH, el HABUK KOXKHA JIIOJIMHA
Ha0OyBa€ MPOTITOM XHTTS, TOMY B ITOYEPKY BiJJOOpa)KarOTHCS 1HIMBITyanbHI
XapakTepucTHKu ocoductocTi. CrovyaTtky MH CTapaeMoch IHCATH BiAIO-
BIJIHO 10 BCTQHOBJICHHX MPABUII IPABOITICY, IPOTE 3 4aCOM IIei IpoLiec cTae
ABTOMATHYHHUM. Y TMpOLECI MUCbMa MU HE 3aIyMyeMOCh IIPO Te, SK MH
MUIIEMO, a TyMaeMO HaJ 3MICTOM HaIlMCAaHOTO. BiamosimHo, mporiecom
MUChbMa Kepye IMiACBIIOMICTE 1 KOXHa JiTepa Hece B co0i BiIOHTOK
0coOMCTOCTI aBTOpa pYKOMHCY. Bapro 3a3HauumTH, IO CBITOMICTh
«BHPAKAETHCS» UYEPE3 YCHE MOBJICHHS, a IIACBIIOMICTh MOXKE «BHPAXKATH
ce0e» uepes TouepK.
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3BuUaiiHo, 0araTo 3aleXWUTh BiJ TOro, Ji¢ i B SKHHA Mepioj dvacy
HaBYanachk 0coda, sKMM Oyio T OTOYCHHS, IO BIUIMBAIO HA il PO3BUTOK,
(opMyBaHHS CBITOCIIpHAHATTS Ta caMOCHpUUAHATTA. CyKyIHICTh ITUX
(hakTOpIB BIIMBAE Ha PO3BUTOK MHCEMHOTO MOBJIEHHS ocoOH. BueHi Takox
JOCTIAMIN CIIBBiAHOIIEHHS MOYEPKy OCOOM 3 ii craryporo Ta (pismgHIMH
0cOoOMMBOCTSMU. Y JESIKUX BHUIAIKaX, MICHSA NMPOBEAEHHS IOYEPKO3HABYOT
EKCIepPTU3U, MOXKHA BUSBUTH Ae(EeKTH 30pYy, (I3UUHHUN CTaH PyK, KaJilTBO.
[TeBHi XBOpOOM YW IMOUIKOKEHHS! OPTaHIB MPU3BOIATH J0 3MiH IOYEPKY,
CIIOCTEpIraeThcsl CTifiKa 3aJeXKHICTh O3HAK IOPYLICHHS KOOpIAMHALI Hpu
OYHHMX 3aXBOPIOBAHHSX. XapaKTepPHUI KOMIUIEKC 3MiH y TOYEpKY IaloTh
BUIIAJKH OTPYEHHS AJKOTOJNBHOIO TPOAYKIi€l0, (apMareBTHIHIMHU
npenapaTramMy, HapKOTHYHUMH 3ac00aMH, XIMIYHUMH PEYOBHHAMH, I'a3aMH
TOMIO. 3 LEHTPY MO3KY JIIOJUHHU WIyTh CUTHAJIH, SIKi IEPETBOPIOIOTh PYXU Ha
BIATBOPEHHS IOyMKH B mmcaHii ¢opmi. Tomy mnpum XBopoOax MO3KY,
YeperHO-MO3KOBUX TpaBMaxX CIOCTEPIraloThCs 3HAYHI 3MIHM IOYEPKY.
Jlokanizanist ypaxxeHb MO3KY (hopMye€ CBiil HEMOBTOPHHI MAJIOHOK ITOYEPKY,
10 YCKJIQJHIOE MPOBENICHHS ieHTn(iKamii ocodu miJ Jac MmoyepKko3HaB4YOl
EKCIepTHU3H.

BcraHoBneHO MEBHI OCOONMBOCTI MOYEPKY IOJCH Yy SKUX MPUCYTHI
CHUMITTOMH TICUXIYHUX BiIXWieHb. IIpy HeBpacTeHil XapakTepHe B)KUBaHHSI
CILUTIONICHHUX TIETJIEBUX E€JIEMEHTIB y JiTepax, IpH EeMUIeICii MpOsBISETHCS
MeAaHTHYHICTh, CTAPAHHICTh, CHMETPHUYHICTh, IPUKPAIICHHS JIITEP, 37T0BKH-
BaHHSA PO3IUIOBUMH 3HaKaMH, Kpalkd B CEpEOHHI pe4yeHb, HAIHCaHHS
0arathox CJiB 3 BeJIHKHX Jitep. OTxe, IpH JOCHTIIPKEHHI TOYEPKY 3JIOYHHIIS
€KCIepT MOKe BCTAHOBUTH HAsIBHICTH MEBHUX (I3MYHUX UM MCIXUYHHUX BaJl,
1110 MOYKE MPHUIIBUAIIATH MPOLEC PO3KPHUTTS 3704MHIB [1].

3a JOTOMOTOI0 JOCHI/DKEHHS II0YEpKYy € MOXIIMBICTH BCTaHOBIICHHS
TeHIEPHOI IPUHAJTIEKHOCTI BUKOHABIS TEKCTY.

Ha mincraBi nmocmimkeHb BUYCHHX-KPUMIHATICTIB Oylo BCTAHOBJICHO
BIIMIHHOCTI y MOOyIOBi PO3BUTKY 1 (YHKLIIOHATBHIA MisUTBHOCTI MBS3iB
Y YOJIOBIKIB 1 JKIHOK, IO MPOSIBISETHCS y 1X Ol0€NEKTPUYHIN aKTUBHOCTI
y mporeci muchbma. M’si30Ba cucTeMa y YOJIOBIKIB JierIie IEPeHOCUTH
KOpOTKOYacHe, ajie CHepriiHe HaBaHTaXXEHHs, a JXIHOK — TpHBajie, aie
cnabke. YosoBiumi mouepk 3a3Buuail 0e3TypOOTHHIA, HEPIBHOMIpHHH,
KBaIUTMBHH, PO3MAIINCTHA Ta 3 CHJIBHHUM HAaTHUCKOM, OyKBH 4YacTO 3ajH-
MIAFOTHCS BIAKPUTUMH. TOI K IMOYEpPK JKIHOK 3a3BUYAll peTeIbHIMA, YUCTHIA,
OJTHAKOBHH, 0€3 CHIIBHOTO HATHCKY. SIK IpaBmiIo, y 0COOH SIKa € BUKOHABLIEM
PYKOITUCHOTO TEKCTy, MPOCTiAKOBYeThCs 4/5 o3Hak BimacHoi crati i 1/5
BiJI TIPOTHJISKHOI CTaTi, a B TEMEpillHIi Yac TaKoX IPOCIiAKOBYETHCS
ACHUMUIAIIS YOJIOBIYMX Ta KiHOUMX puc. Lle# ¢akT 3HAYHO YCKIIAIHIOE
NPOLIEC BU3HAUCHHS TeHJIEpY 3a MOYEPKOM, a KPUMIHAJTICTHUHI METOAUKHU
I110/10 BCTAHOBJIEHHSI CTAaTi BUKOHABIIS PYKOIIUCY € HE TOUHHMH.
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OxpiM BCTaHOBJICHHS (PI3MYHMX, NCHXOJIOTIYHHMX, TCHICPHHUX XapakTe-
PHCTHK 3a OCTaHi POKHM CIIOCTEPIra€ThCsl TEHICHIS MOCIHIKEHHS BIKY
aBTOopa pykomnucy. lle muTaHHS € HaWMEHII IOCIIJUKCHUM Yy CYIOBOMY
MOYEPKO3HABCTBI.

IcHye Takox TimoTe3a MpPO 3aJEKHICTH MK IMOYEPKOM Ta mpodeciero
BHUKOHABIISI PyKONHCY. BueHi KpuMiHATICTH TIPOBENN CEepilo0 eKCIEPHUMEHTIB
32 y4acTIO MpPEACTaBHUKIB YOTHUPHOX TIpyn mpodecii, sKi TOB’s3aHi
i3 3HAYHOIO MUCEMHOIO MPAKTHKOIO 1 BiJPI3HSIIOTHCS BHYTPIIIHIM CTaBIlIeH-
HSIM JI0 mpouecy nuchkMa ((iHAHCOBI NpAliBHUKY, JiKapi, BHKJIagadi
cepenHix MIKia i kpecisipi). Lle mo3Bonmio fiomy BUsBUTH OaraTo 3araibHUX
1 OKpeMHX O3HAaK IIOYEpKy, IO CBiM4aTh ITPO HASBHICTE 00’ €KTHUBHOI
npodeciitHoi medopmamii modepky. OmHAK METOIWKHA BUPINICHHS ITUX
3aBJaHb 10ci He po3pooieHi [3].

TakuM 4YMHOM, PO3IMI3HABAaHHS NMOYEPKY MOCUTH YCIIIIHO BHKOPHCTO-
BYETHCS B CYYacHIN KPUMIHATICTHYHIM HAyIll 1 JO3BOJISE BU3HAYATH JCSIKI
0COOJIMBOCTI MOBEAIHKH, XapakTepy, CTaHy TOro, XTo mwumre. Taki mociia-
JKeHHSI MaloTh OaraTo mepeBar Iepej iHIIUMH METOIUKaMH, OCKUIBKH eKC-
MepTHE JIOCHTI/PKCHHSI NMHUCbMa HE BHMAara€ OCOOJIMBHX YMOB IPOBEICHHS
1 JIOCTynHE a0CONIIOTHO ISl BCiX, XTO BMie mmcaru. IlmceMo Ta modepk
€ BKJIMBIUMH 00’ €KTaMH JOCITIIKSHHS IMiJ] Yac 3MiCHEHHS XapaKTEePUCTHKA
3JI0YMHI, NPOTE 1€ NMUTaHHSA He JIOCTAaTHBO JociiukeHe. He 3Baxaroun
Ha 3HAYHy KIUIBKICTh HAyKOBHX pOOIT, €KCIIEpUMEHTIB Ta IOCHi[HKEHb
BUCHHX, TIOYEPKO3HABYI TOCITIKCHHS TOTPEOYIOTh BIOCKOHAJICHHS, JCTalb-
Hilmoro BuBYeHHs. CTBOPEHHS Ta BBEACHHS HOBHX KPHMiHAJICTUYHHX
METOJUK JOCII/KEHb ITOYEpKY € HarajbHOI0 NPOOJIEeMOI0 SIK Ul Teopii,
TaKk 1 JUIS NPaKTHKH IIPOBEJCHHS ITOYEPKO3HABUMX EKCIEPTH3, OCKLIBKU
1€ TO3BOJUTHh OTPUMYBATH HEOOXiIHY MOIITYKOBY iH(OpMAIIito if THM caMuM
3BY)KYBATH KOJO PO3IIYKYBAaHUX OCi0 i MPUIIBHINIYBATH PO3IIIs Garathbox
CIIpas.
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CTAIIi BUMHEHHS KPUMIHAJIBHOI'O TIPABONIOPYIIIEHHSI:
HOHATTA, BUIN TA KPUMIHAJIBHO-ITPABOBE 3HAYEHHSA

JleBuenko /1. B.
cmydenm 1 Kypcy ghakynvmemy npoxypamypu ma ciiocmed
(kpuminanvroi ocmuyii)
Hayionanvnuii ynieepcumem « Odecvka opuduuna akaoemisy
m. Odeca, Yrpaina

/Kusotona A. O.
cmyoeHmka 2 Kypcy ¢axkyibmemy npoKypamypu ma ciiocmed
(KpuminanbHoi tocmuyii)
Hayionanvnuil ynisepcumem «Odecvka 1opuouuna axaoemisy
M. Odeca, Yrpaina

Bynp-sixke sBuie uu monis BimOyBaeThcs moeranHo. He € BHHSATKOM
i Take COLIaJbHO HEraTHBHE SIBUILE, SIK KPUMiHAJbHE MPaBOMOPYIICHHS.
KpumiHanbHE TpaBONMOPYIICHHS 3aBXXAM Ma€ eTald PO3BUTKY B 4aci,
SKi y KpUMiHaJIBHO-TIPAaBOBI HayIli BU3HAYEHI TOTYBaHHS, 3aMax Ta 3aKiH-
YeHe KpUMiHalIbHE [IPaBOIIOPYIICHHS.

Cranil BYMHEHHS KPUMIHAIBHOTO MPABONOPYIIEHHS € BHIAMH Ilije-
CIpPSIMOBAHOT MiSUTBHOCTI, €TallaMK peatizaiii 3J0YMHHOTO Hamipy # Tomy
MOXYTh OYTH TUIBKM Yy KPUMIHQJBHHX IPABOMOPYIICHHAX, YYHHEHHX
3 mpsMuM ymuciaoMm. CTymiHp peanizamii yMHCITy BHpa)KaeThCs B Pi3HO-
MaHITHAX TISHHSIX, SKi XapaKTepHU3YIOTh KOXHY CTaIif0 BUMHCHHS KPHMi-
HaJIbHOTO MPaBONOPYIICHHS 3 00’ €KTHBHO HASBHUMHU MK HUMH JIOCTaTHBO
YiTKUMH MeXaMd. YNM TOBHINIE peayli3oBaHO YMHCEN, THM IIOBHIIIE
3MIHCHEHO KpUMiHAJbHE MPAaBOMOPYIIEHHS 1 THM OUIBIIY MIKOLY MOXE
3aMoisITH YK 3aloAil0e BUHHUHA. Tak, CTymiHb peanmizalii yMUCIy BOHBIII,
II0 MNPHULUIFHO HaBiB 30por0 Ha ToTepriioro (He3akiHYeHHH 3amax
Ha BOMBCTBO), 3HAYHO OUTBIIMK, HIXK TOi, KOJH BiH JIMIIC TpUI0aB 30poro
Juisl BOMBCTBa (TOTYBaHHS JI0 KPUMIHAJIBHOTO TIPABOTIOPYIICHHS)

3BicHO, cTanii BUYMHEHHS KPUMIiHATHHOTO MPABOMOPYIICHHS HE 3aBXKIU
MarTh KPUMIHAIBHO-TIPABOBE 3HAYCHHS, a JIMIIE 32 [epepBaHOl 3JI0YNHHOT
IiSUTBHOCTI. B 1IbOMy BHIIQAKYy 3aCTOCOBYIOTBHCS 3aKOHOJABYI ITOJIOKEHHS
PO CcTafii BYNHEHHS KPUMIHAIBHOTO TIPABOTIOPYIICHHS.

Cranil BUMHEHHS KPHMIHAJIBHOTO MPAaBONOPYIIEHHS — I TependadeHi
KPUMIiHAJILHAM 3aKOHOM €TaIld TOTYBaHHS Ta 0e3MocepeHbOro BUYMHEHHS
YMHCHOTO 3JIOYMHY, SKi PI3HATBCS MK COOOI0 3a XapaKTepoM [IisiHb,
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MOMEHTOM 1X NpPUIMHEHHS, OOCATOM peamizalii yMHCIy Ta CTYNEHEM
CyCIUTBHOT HeOe3neuHocTi [3, c. 242].

B. I1. Tuxuii 3a3Hadae, MO CTafil BUMHCHHS KPUMIHATHHOTO IIPABO-
MOPYIICHHS € BUJAMU IIUJICCIIPAMOBAHOI iSUIBHOCTI, €TalaMH peaizarlii
3JIOYNHHOTO HAMIpy 1 TOMYy MOXYTh OyTH TUTBKH y 3JI0YMHAX, BUMHEHUX i3
npsmuM ymucioMm [4, c. 172]. Ha mymxy B. K. I'pumyxka, cramii xpumi-
HAJIHOTO TPaBOIOPYILIEHHS — Ie eTany BHHUKHEHHS 1 peajizamii ymucity
cy0’exTta ckiany 37104uHy [2, c. 307].

OueBUIHO, 10 HaBe/IEHI BU3HAYCHHS MOHATTS CTaiil BUMHEHHS KPHMi-
HaAJIbHOTO TIPAaBOINIOPYIIEHHs HE MOXKHAa BH3HATH LIJIKOBUTO BJIAINMH,
M103asK BCI aBTOPH HArojoIIylOTh CaMe Ha YMHCHOMY XapakTepi 3MTOYMHHHUX
niil. BomHowac, 3a KpUMiHAJIPHMM 3aKOHOJABCTBOM YKpaiHM, CTajii BUH-
HEHHS KPHMIHAJIBHOTO IIPABONOPYIIEHHA — II€ 3arajbHE IOHATTS, SIKE
OXOIUTIOE TaKOX 3aKiHYCHE KpUMiHAIbHE IIPaBOIIOPYIICHHS, K€ MOXKe OyTH
1 YMHCHe, 1 HeoOepeKHe.

OpHak € i OB TOPEYHI BU3HAUECHHS CTa/1id BUMHEHHSI KPUMiHAIBHOTO
NpaBoOIOpYIIEHHs. Tak, Mg cTafisMu BUMHEHHS KPUMIHAIBHOTO MPAaBOIIO-
pymeHas A. B. IlleBuyk po3yMie CyKyITHICTH €TaIliB 3JI0YHMHY, IIO MarOTh
CaMOCTIlHE IOpUANYHE 3HAUCHHS, SIKi BiH MPOXOIMTH CTYNIEHEBO Y CBOEMY
PO3BUTKY 1O BHUCXiOHIH — BiJl MOMEHTY 3aayMy a00 MiATOTOBYMX il
JI0 MOMEHTY peai3alii 3JI0YMHHOTO HaMipy, A0 3aKiHYEHHS KPUMiHAILHOTO
MIPaBOIOPYIIEHH 3 (OPMaTbHUM CKIagoM abo 10 MOMEHTY HaCTaHH:
CYCHIIbHO He0e3MeYHNX HACTIKIB, 0 BKa3aHi y 3aKOHI, Ui MaTepialbHUX
ckianis [5, ¢. 7].

Ha nymxy B. M. Bypaina, cragisMy BUMHEHHsSI KPUMIHAIBHOTO MPaBO-
MOPYIICHHST € TICBHI B3a€MOIIOB’s3aHi 00’€KTHMBHI Ta Cy0 €KTHBHI €Taru,
SKI IPOXOANTH KPUMiHAJIFHE IPAaBONOPYIICHHS Y CBOEMY PO3BUTKY, KOKHUH
i3 AKHX XapaKTepHU3yeThCS NMPUTAMAHHUM JIUIIE HOMY pIBHEM CYyCHIIBHOI
HeOe3nekn Ta HAOMIDKEHHSIM [0 PEANbHOTO 3aIOMisIHHA IIKOIU 00’€KTaM
KpuMiHaIbHO-TIpaBoBoi oxopoHu [1, c. 37]. Craxmii BYMHEHHS KpHMi-
HAJIHOTO TIPaBOIOPYLICHHS — II€ NepeAdaueHi KPUMIHAIBHUM 3aKOHOM
€TaIy TOTyBaHHs Ta 0e3I10CEePEHHOT0 BUMHEHHSI YMHUCHOTO KPUMIHAIBHOTO
MIPaBOIOPYIIEHHS, SIKi PI3HATHCS MK COOOIO 32 XapaKTepoM i, MOMEHTOM
iX npunMHEHHS, 00CsATOM peaiizamii yMHCIy Ta CTYIEHEM CYyCIUIBHOI
HebesmeuHocTi [3, ¢. 242].

Kpuminansae 3akoHOmaBCTBO (cT. 13) BHpi3HAE TpU CTadii KpUMiHAIb-
HOTO TIPaBONOPYIICHHS. TOTYBAaHHS;, 3aMax; 3aKiHUCHE KpHUMiHAIbHE
MIPaBOINOPYIIEHHS.

KpuMiHanbHe NpaBOMOPYIICHHS CJIiJ] BBXKATH 3aKIHYCHUM, SIKIIO JIisH-
HSl Ma€ BCl O3HAKU CKJIay 3JI0YUHY, IIepe0aueHOro BiJIIOBITHO HOPMOIO
Oco01BOT YaCTHHH KPUMIHAIFHOTO 3aKOHOJABCTBA, HA 3IIHCHEHHS SIKOTO
OyB cripsMoBaHui ymuces BUHHOTO (4. 1 cr. 13).
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loTyBaHHS 10 KPHUMIHAJIBHOTO IMPABOMOPYIIEHHS — 1€ ITiIIYKyBaHHS
YM TIPUCTOCYBaHHS 3aco0iB a0o0 3HApsb, MiAUIYKyBaHHS CIIIByYacHHUKIB
Yl 3MOBa JUIl BYMHEHHS KPUMIHAIBHOTO MPAaBONOPYIICHHS, YCYHEHHS
MePeIIKo/], a TAKOX IHIIE YMHUCHE CTBOPEHHS YMOB JUISl BUMHEHHS KpHMi-
HaJIbHOTO MPaBOMOPYIIEHHS.

3amMaxoM Ha KpUMiHaJbHE MPABOMOPYIICHHS € BUMHEHHS 0CO00I0 3 Tps-
MHUM YMHCIOM [istHHS (mii um  Oe3misuibHOCTI), Oe3MocepeqHbO CIIps-
MOB2HOTO Ha BUMHEHHS KPUMIHAILHOTO MPABOMOPYLICHHS, Nepen10adeHoro
BimnoBigHOIO cTarTero OcobnmBoi yactuan KK, sSKIO mpu mpoMy KpuMi-
HallbHE NPABOIOPYIIEHHS He OyJ0 MJOBEJeHO 10 KIHIHM 3 TPUYMH,
1110 HE 3aJIeKaJIM BiJ BOJI 11i€l 0COOH.

KpuminambHO-TIpaBOBE 3HAYECHHS MTONIEPEAHBOI 3ITOYMHHOI AiSTBHOCTI:

— BOHA Mae crienudivHy MifcTaBy KpUMIHAJIBHOI BiAIOBIaIBHOCTI;

— XapaKTepU3yeThCS OCOOMMBOCTAMH y KBamiikamii meskux ii pizHO-
BHIIB;

— 11 OepyTh 0 yBaru Npu NpHU3HAYECHHI MMOKapaHHs (3riIHO YacTHH 2
ta 3 crarti 68 KK Vkpaiuu: 3a BUMHEHHS TOTYyBaHHS 1O KPHMiHaJbHOTO
NIPaBOIOPYIIEHHSI CTPOK ab0 pO3Mip MOKapaHHS HE MOXKE IEPEBHIILYBATH
MOJIOBMHN MaKCHMAaJIbHOTO CTPOKY ab0 po3Mipy HailOLIbII cyBOpOTO BHIY
MOKapaHHs, Tepern0dadeHoro CaHKIEI CTaTTi (CAaHKIIE YaCTHHHU CTaTTi)
Oco6mmBoi yacTuHM 1boro Konekcy; 3a BAMHEHHS 3aMaxy Ha 3JI0YHH CTPOK
abo po3Mip TIOKapaHHS HE MOXE NEepeBUIIYBaTH JBOX TPETHUH
MaKCHMAaJIbHOTO CTPOKY a00 pO3Mipy HalOUIBII CYBOPOTO BHIY MOKApPaHHS,
nepe0aYeHoro CaHKIE CTaTTi (CaHKIEr0 dYacTHHU cTarTi) OcoOauBOi
yacTHHU 11boro Kojekcy), 3BiIbHEHHI BiJ] KpUMIHAJIBHOI BiIMOBIAaIBHOCTI
Ta TOKapaHHs. BcTaHOBIEHHS BiANOBINAIBHOCTI 3a HE3aKiHUYEHE KpUMi-
HallbHE MPABOINOPYIICHHS Ia€ 3MOTY NPHIWHATH 3JI0YHHHY IiSUTBHICTH
Ha OUTBII paHHIX CTaIisfX, CTalii TOTYBaHHSA O 3KPHMiHAIBHOTO TIPABOIIO-
PYUICHHS YU IisiHb, Oe3M0ocepeqHhO CIPSMOBAHMX HA BYMHEHHS KpHUMi-
HaJIbHOTO IPABONOPYIICHHS, 1 TaKUM YMHOM IOINEPEKYBATH 3aBIAHHSI
MIKOAW CYCHUIBHAM BIJIHOCHHaM, SKi OXOpPOHSIOTbCS KPHUMiHAJIBLHUM
3aKOHOM.

TakuM 4nMHOM, cTajii BUMHEHHS KPUMIHAIBHOTO IPAaBOMOPYLICHHS —
Ile eTamy pPO3BUTKY 3JI04MHYy. ETanmm poO3BHUTKY 3JIOYMHHOTO JIiSTHHS,
IO MIepeayIOTh 3aKiHICHOMY KPHMIHAJIBHOWK MPaBONOPYIIEHHIO, 3BUYAHHO
Ha3MBAIOTh MTOTIEPEHBOI0 3IIOYMHHOIO AiSIIBHICTIO.

BunHIi#T 0c00i HE 3aBXIU BOAETHCS 3aKiHUUTU 3aTyMaHe i ImodaTe HEro
KpUMiHAJIbHE MPABOIOPYIIEHHS 3 NPUYHH, IO HE 3ajekaTh Bif il BoII.
Hanpuknan, BOMBLS TiNbKU npua0aB 30por0 1Jisi BYMHEHHST KPUMIHAIBHOTO
MPaBOIOPYIIEHHsI 1 OyB 3aTpuMaHuii abo, 3pOOMBIIM TMOCTPUT y TOTEp-
JIOr0, IPOMAaxXHYBCS UM JIMIIE MTOPaHUB Horo. Y 1ux i noJiOHUX BUIaAKax
BUHUKAE MUTAHHS PO BiAMOBINANBHICTH 3@ 3JI0YMHHI i1 Ha MIEBHUX CTATisIX
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KPUMIHAJILHOTO IPaBONOPYIICHHS — IEBHUH Nepiof, CTyHiHb, (asa, eramn
Y PO3BUTKY YOTO-HEOY/Ib, IO MA€ CBOT SIKICHI OCOOJIUBOCTI.
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VY Haymi KpUMIHAQIBHOTO TIpaBa BYCHHSA MPO CKIAJ KPHUMiHAIHHOTO
MPaBOIOPYIIEHHS TIOCIIa€ 0COOIUBE MicIie.

Ile MOSICHIOETBCSI SIK WOTO 3HAUYIIICTIO U BUPINICHHS MHUTaHb IPO
KBami(ikarirto BYMHEHOTO 1 TOYHOTO 3aCTOCYBaHHS 3aKOHY, TaK 1 THM,
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10 B paMKax caMOro BYEHHs PO CKJIaJ] BUBYAIOTHCS i PO3BUBAIOTHCS BCl
OCHOBHI IHCTHTYTH KPHMiHAJILHOTO TIpaBa.

Cxial KpHMIHAIBHOTO IPABOIOPYIICHHS — L€ CYKYIHICTh BCTaHOB-
JICHUX Y KPUMiHATBHOMY 3aKOHI IOPUANYHHAX O3HAK (00'€KTUBHUX i Cy0'eK-
TUBHUX), II0 BH3HAYAIOTh BYMHEHE CYCHIIBHO HeOe3meuHe MisTHHA SK
KpUMiHaJIBHO-KapaHe.

BaxnuBo 3a3HaYMTH 1 T€, IO CKIIAJ KPUMIHAJIBLHOTO MPAaBOIIOPYIICHHS —
I[e peaJlbHO ICHyIOYa CHCTeMa O3HaK, a He IUII JIoAChKOl (aHTasii
abo mpocTto Buragka. A SKIIO I 00'€KTMBHA pealbHICTh, TO ii MOKHA
Mi3HATH 1 BUKOPHUCTATH B NPAKTHYHIN TisSUTBHOCTI.

VY ckimaai KpUMIHAJIBHOTO MPABOIOPYIICHHS TPaAULidHO NPUIHATO
BUUIATH YOTHPH HOTO OOOB’S3KOBI €1eMEHTH (KOXEH 3 SIKMX OXOIUTIOE
BIANOBIOHY TPYIy O3HAK, IO HOTO XapaKTepHU3yIOTh): a) 00’ €KT CKIIAAy
KPUMIHAJIBHOTO MPAaBOIOPYIICHHS; 0) 00’€KTUBHY CTOPOHY CKJamy KpHMi-
HAJILHOTO TIPaBOIOPYILICHHS; B) Cy0’€KT CKJaly KPUMIHAIBHOTO MpPaBo-
MOPYIIEHHSI Ta T') CY0’€KTHBHY CTOPOHY CKJIaly KPHUMiHAJIBHOTO IPaBO-
nopyureHss [2, ¢. 10-11].

Kpamidikamiss KpuMiHAJIBHUX NPABONOPYIICHh € OJHUM 13 HaHOIIbII
BaXXJIMBUX 1 BIATIOBIAATHHAUX €TAIlIB 3aCTOCYBAaHHS HOPM 3aKOHY PO KPHUMi-
HAJIGHY BiIOBITABHICTE.

[IpaBunpHa KBamidikarmiss KpUMIHATBPHUX IPABONOPYIIEHb BHCTYIIA€
HEOOXiTHOI0 YMOBOIO peaji3allii KOHCTUTYILIHHOTO MPHHIUIY 3aKOHHOCTI
Yy KpPUMIHAJIBHOMY CYyJOYHMHCTBI, JOCKOHAJOI0 Ta IOPUAMYHO BHBAKEHOTO
JIOCYJIOBOT'O PO3CIiyBaHHS 1 pO3IIIsly KPUMIHAIBHUX POBAKEHb Y Cy/AaX,
NpU3HAYeHHs1 oco0aM, BU3HAHMM BHHHHMH 32 BHPOKOM CYJy, CIIpaBei-
JIMBOTO ¥ OOTPYHTOBAHOTO MOKapaHHS M 3BUIBHEHHS iX BiJ] KPUMIHAIBHOT
BiJINIOBiAIEHOCTI 200 BiJf IIOKapaHHS.

Ksamigikariss KpuMiHaTBPHUX IPAaBOMOPYIICHP € OIHUM i3 HaiBax-
JUBIIINX €TaIliB 3aCTOCYBaHHA HOPM KpHUMiHaJIBHOTO TpaBa [ 1, c. 6].

Crin 3a3Ha9uTH, OI0 Oyab-SIKE MiSHHS XapaKTePU3y€ETHCS HU3KOIO O3HAK.
Jlesaki 3 HMX MalOTh NPUHLUIIOBE 3HAYEHHS /ISl BHUPIMICHHS IHTaHHS
NpO BH3HAHHA BYMHEHOTO [isSHHA KPUMIHAJIBHUM MPaBONOPYIIECHHSIM
Ta mpo Horo kBamidikamito. Okpemi 3 IHMX O3HAaK, HaBIAaKH, HE MalTh
3HAUEHHS JUIS BUPINIEHHS BKa3aHUX NUTaHb. CamMe TOMY 3aKOHOJABELb
3 yci€l CYKyImHOCTI O3HaK, IO XapaKTepH3YIOTh T€ UM IHIIEC CYCILIHHO
HeOe3MeYHe NisTHHS, BUOKPEMITIOE HaHOUITBII BaXKIIMBI, 3HAYYII i HAHOLIbII
TUTIOBi, SKi TpUTaMaHHI BCIM KPUMIHAJHHUM IMPABOIIOPYIICHHSIM IaHOTO
BUY, 1 3akpimmoe ix y Hopmax KK [3, c. 221].

TakuM 4YHHOM, CTBOPIOIOYM 3aKOHOJABYy MOJIEIb KPUMIHAIBHOTO
MPaBOIOPYIIEHHST KOHKPETHOTO BUY (KaTeropii), 3aKoHo/aBelb adbcTpary-
€TBCS Bl HETUIIOBHUX, ITOOJAWHOKMX O3HAK, OCOOJMBOCTEH OKpEMHX isHb
1 3aKpIIUTIOE B KPUMIHAJIBHOMY 3aKOHI JIMIIE MiHIMaIbHO HEOOXiTHUH Habip
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03HaK, sIKi 000B’S3KOBO MOBTOPIOIOTHCSI NMPU BUYMHEHHI OYAb-SKOTO KpHMi-
HaAJILHOTO TIPaBOIOPYILICHHS AaHOro Buay (kareropii) i € HeoOXiTHUMH
M JocTaTHIMH Ui BU3HAHHSA OCOOM BHHHOK Y BYHMHEHHI KOHKPETHOI'O
KPHUMiHAJILHOTO MPaBONOPYLICHHS.

Jns xBamigikamii KpUMIHAIBFHOTO TPaBOMIOPYIISHHS HEOOXiTHO Ha MiA-
CTaBl KpUMiHAJTBHO-TIPABOBUX HOPM OLIIHUTH BECh KOMIUIEKC (aKTHIHHIX
00cTaBuH, TOOTO KOXKEH CTPYKTYPHUI €lIeMEHT IOpUIUIHOTO QakTy. Inean-
Hy (iHMopMmaliitHy) Mozaenb IOpHAMYHOrOo (aKTy CTaHOBUTH IOPUIAMYHA
KOHCTPYKIIisl, 10 3HAXOAUTH CBOE BHCBITJICHHS Y KPHMIHAJIBHOMY 3aKOHO-
naBcTBi. FOpuANYHOIO0 KOHCTPYKIIEIO IOPUAMYHOTO (PaKTy NMpH KBastidikamii
€ CKJaJl KPUMIHAJTHHOTO MPABOIOPYIICHHS, I SKAM y HayIli KpHMi-
HAJIBHOTO TIpaBa Ta CIITY0O-CYAOBIH MPaKTHII PO3YMIIOTh CYKYIHICTH
BCTaHOBJICHUX y KPUMIHAJIHHOMY 3aKOHI IOPHINYHUX O3HAK (00’ €KTHBHHX
i Cy0’€KTUBHUX), IO € HEOOXIAHUMHU W AOCTATHIMH UI OLIHKA BYWHEHOTO
0C000F0 JisIHHS SIK KOHKPETHOTO KPUMiHAIBHOTO MPaBONOPYIICHHS [4].

BuknaneHe 103BoJsi€ 3pOOUTH TaKi BaXKJIMBI BUCHOBKH:

1) ckylax KpUMIHAIBHOTO MPABONOPYIIEHHS SIBJIsE€ cOOOI0 TIEBHY CYKYTI-
HICTh 00'€KTHBHHUX 1 CYO'€KTMBHUX O3HaK, III0 BH3HAYAIOTh KOHKPETHE CyC-
MUTBHO HeOEe3MevHe MisTHHS SK 3JI0YHHHE;

2) TUTBKH B KPUMIHAIEHOMY 3aKOHI BCTaHOBIIOETHCS CYKYITHICTH 3a3Ha-
YEeHHX O3HaK;

3) mepenmik CKJIamiB KPUMiHATBHUX MPaBONOPYIICHB, IependadeHnx
3aKOHOM, € BUYEPITHIM;

4) TiABKM Yy CKIali KPUMIHAIBGHOTO IPaBOIOPYIIEHHS BH3HAYAETHCS
XapakTep Ta oOCAr BiANMOBIAAJIBHOCTI 32 BUMHEHEHE KpPHMiHAJIBHE IPaBO-
MOPYILICHHS.

Takum guHOM, TIporec KBamigikarii KpEMIHAIEHOTO MPaBONOPYIICHHS
MOJISITa€ Y TIOCTIIOBHOMY BHSBJICHHI y BUYMHEHOMY OCOOOKO IisSHHI BCiX
eneMeHTiB (X O3HAK) CKJIAAy KPUMIHAJIFHOTO IPABOIOPYIICHHA, Iependa-
YEHOTO KPHMiHAIBHO-TIPaBOBOI0 HopMmomo. Lli ememeHTH CKiIagy KpuMi-
HAJIbHOTO NPABOMOPYIIEHHS SBISIOTH COOO0I0 MEBHY TEOPETUYHY KOHCTPYK-
IIF0 U1 CKJIAJaHHsS aJIrOpuTMy KBami(ikaiii BiAMOBIAHAX BHIIB KPHMi-
HaJIbHUX MPaBONOPYILICHb.
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AIMIHICTPYBAHHS CYCHIVIBHUX BIZTHOCHUH
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Jocmmkyoun THTaHHS MDKHAPOJHHUX TOTOBOPIB, YYACHHUKOM SIKUX €
VYkpaina, ciig oxpa3y BIIMITHTH Te, IO Hallla JepXkaBa HE € CTOPOHOIO
’KOJHOTO MDKHApOJHOTO JIOTOBOPY SIKWML OW OyB NpHUCBSIUEHUH CYTO
MyOJIiYHOMY aJIMIHICTPYBaHHIO CYCIIUIBHHUX BiHOCHH y cdepi apXiTeKTypu
Ta iWKuHIpuHTY. OJHaK, BCe X cepel YKIaJeHHX HaNIol KpaiHOIo
MDKHapOJHHX YTOX € Taki sIKi BCTaHOBIIOIOTH IIPABOBE PETYJIIOBAHHSI
[IEBHUX BIJHOCHH, fIKi € TICHO IIOB’SI3aHHMHM 3 BIAIOBITHOIO MiSUTBHICTIO.
3okpema, mepira rpyna MiKHApOTHUX IOTOBOPIB YHOPMOBYE BiTHOCHHH
OO0 BEeACHHS MDKHapomHOi TopriBmi, yHidikamii Ta amanTamii Hario-
HaJIbHUX CTaHJIApTIB Ta MPOBEICHHS MyONiuHMX 3akymiBenb. [Ipukianom
TaKOTO JOTOBOPY MOKHA BBa)KaTH YTOAY IPO acomialifo M YKpaiHO,
3 onHiei croponu, Ta €BponeiickkuM Cor030M, €BPONECHCHKUM CITIBTOBA-
PHCTBOM 3 aTOMHO{ eHeprii 1 IXHIMHU JiepKaBaMHU-WICHAMH, 3 1HIIIOI CTOPOHH.
Crarta 148 BigmosigHoi YToauM BCTAHOBIIOE OCHOBHI 3acagd  IIOJO
ajarnrTarii 3aKOHOAaBCTBa Y cdepi MyOTigHIX 3aKyIIiBeNb 10 3aKOHOAABCTBA
€pporeiicekoro Coro3y, y Hilf 3a3HAYEHO IPO: «IIOCIiTOBHE HAOIMKEHHS
3aKOHOJABCTBA YKpaiHU y cdepi OepXaBHHX 3aKymiBels a0 acquis €C
y chepi IepkaBHHX 3aKyIMiBeJb, [0 CYIPOBOKYBATHMETHCS 1HCTUTYIIIH-
HOIWO peopMOI0 Ta CTBOPEHHSIM €(EeKTHBHOI CHCTEMH JepKaBHHX
3aKyIiBeNb Ha OCHOBI IIPUHIIMIIB, SKHUMH PETYIIOIOTHCS JepKaBHI 3aKyIiBIIi
Croponu €C». ¥ ramys3i HOpMyBaHHS Ta CTaHIapTU3alii crarts 56 Yromu
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NOKJIaJla€ Ha Hally JAep’kaBy OOOB’SI30K BXKMBATH «HEOOXITHHMX 3aXO0JiB
3 METOIO TTOCTYIIOBOTO JIOCSTHEHHS BIJIIOBIHOCTI 3 TEXHIYHUMH perilaMeH-
tamu €C Ta cUCTeMaMH CTaHOApTHU3aIlii, METPOJIOTii, akpeauTaIii, pooit
3 OLIHKM BIAMOBIMHOCTI Ta pHHKOBOro Harmany €C Ta 3000B’sA3ye€ThCS
JOTPUMYBATHUCS NPHUHLMITIB Ta MPAKTHUK, BUKJIAJCHUX B aKTyaJbHUX pillleH-
HAX Ta perimameHTax €C». OKpiM IBOTO, TaK K MEBHI BHAW apXiTeKTypHOI
Ta IHKUHIPHHTOBOI [IisUTBHOCTI MependavyaroTh NpoueaypH ceprudikaiii,
BapTO 3BEPHYTH TaKoX yBary Ha crartio 106 Yromu, sikoro mependaueHo
MIPOBEJCHHS] KOMIIETEHTHIMHU OpraHaMi YKpaiHU IEeperoBOPHUX MPOLEIYp
3 METOIO YKJIaJIaHHSl YTOJH «IPO B3a€MHE BU3HAHHS BUMOT, KBamidikarii,
JiOeH3id Ta IHIIUX HOPMAaTHBHO-TNIPaBOBUX akTiB» [1]. Yci HaBeneHi Hamu
MOJIOXKECHHS BKa3aHOi yromu abo MpsMO BIUIMBAIOTh HA HAIlliOHAIbHE
3aKOHOJABCTBO IIOAO0 HAJaHHA MOCIYT Ta BHUKOHAaHHSI poOIT y cdepax
ApXITEKTYpH Ta IHXHUHIPUHTY, a00 BCTAHOBIIOIOTH JOJATKOBI MpaBMIIa IS
OyIiBeNIbHOT IPOAYKILii, KA € TICHO MOB’S3aHOK0 3 HUMHU.

lle oaHUM NMpPUKIAAOM Wi€i rPynu MXKHAPOIHHUX YroA MOXE CIyTyBaTH
VYronma mpo TtexHiuHi Oap'epu B TopriBmi Bim 15.04.1994 poky ykmanena
Kpainamu-y4acHuisiMu CBiToBOT opranizanii Toprisii. Ll yroga mokmikana
CIPOCTUTH Ta YHi(piKyBaTH MpoOIecH pO3pOOKH TEXHIYHUX pETJaMEHTIB Ta
CTaHIAPTIB, 5IKi 3aCTOCOBYIOTHCS 0 MPOMYKLIl B KpaiHaX-y4aCHULISAX YTOIH
UL TOTO, 00 MO30YTUCHh TEXHIYHUX CKIIAJHOIIIB, SKi MOXKYTH 3allIKOJUTH
MDKHapOIHiH Topriimi. 3okpema, crarrefo 2.4. miel Yroam mepembadeHo,
0. «KOJIM BUHHMKAE TOTpeda B TEXHIYHUX pEriIaMeHTaX, a BiIMOBIIHI
MIXKHAPOJHI CTaHIApTH BXKE ICHYIOTH a00 TXHS po3poOKa 3aBEpPIIYETHCS,
YJIEHW BUKOPHCTOBYIOTH IX a0O BIANOBIOHI TXHI YaCTHHM SK OCHOBY MJIS
CBOIX TEXHIYHHX periameHTiB» [2]. OTxe, MONOXEHHS JdAHOI Yroau
3aKJIQIal0Th MDKHAPOTHI TPaBOBI BHMOTH 5IKi € OOOB’S3KOBUMH IS
BpaxyBaHHS ITyOJIYHOIO aJMIHICTPAIlIEI0 TMiJ Yac pO3pOoOKH JepiKaHMX
CTaHIAPTIB Ta JepKaBHUX OyIiBEIbHUX HOPM Y ITOCIIIKyBaHIN HaMHU cdepi.
Cepen IHIIMX MDKHApOTHUX YTOA YKIAJACHUX KpaiHaMHU-Y9aCHHUIIAMU
CgiToB0i opraHizalii TOPriBjii TakoX MOXHa 3rajlaTH YTOJy MpO JepKaBHI
3akymiBiai Bim 15.04.1994 poky Ta ['‘eHepandbHy yroma mpo TOPTIBIIO
mocayramu  Bim 15.04.1994. Ilepma i3 3a3HaYeHWX Yroja BiIIOBITHO
BCTAHOBJIIOE 3arajbHi 3acajy MIOJO CIPOIIEHHS YydYacTi NpeICTaBHUKIB
IHIIAX KpaiH y MyONiYHUX 3aKyIiBISX OPTraHi30BaHWX HAIIOK JEpPiKaBOIO,
30KpeMa, 1 MOJ0 HaJaHHS MOCHYr Ta BHKOHAaHHSI poOIT y cdepax
apXITeKTYpHOI Ta IEKUHIPHHTOBOI AisTFHOCTI. lpyra K yroma cupsMoBaHa
Ha Jiepanizamiro HamiOHAJTBFHOTO 3aKOHOIABCTBAa KpaiH-yYacHHIb YTOAU
TaKUM YWHOM 1100 BHYTPIIIHI «3aX0JH, SKi CTOCYHOTHCS KBanmi(iKalliiHUX
BUMOT' 1 TIpOLeNyp, TEXHIYHUX CTaHAAPTIB Ta BUMOT JIIIEH3yBaHHS, HE
CTBOPIOBAJIM HEBUIIPABIAHUX Oap'epiB y TOpriBii mociayramMmm» [3].
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Jpyra rpyna MiXHapOJHHX JOTOBOPIB CIIpSIMOBaHa Ha BpETYJIOBAHHS
BIZTHOCHH TIOB’SI3aHUX 3 OXOPOHOIO KyJbTYypHOI cnammuuu. [Ipukiagom
Takoi MDKHApPOJIHOI YrOAW, YYacHHUICI0 sSKol € YkpaiHa, € KoHBeHIis mpo
OXOpOHY apxiTtekTypHoi craguwan €Bponu Bix 03.10.1985 poky. 3okpema,
crarrero 3 miei KoHBeHIIIT Ha KOXKHY KpaiHy-y4aCHHIIO YTOIU TOKIAIAEThCS
000B’A30K B)XKMBAaTH IMPABOBUX 3aXOMdiB JJIS OXOPOHH apXiTEKTYPHOI
CHAJIIMHU Ta 33 JOITOMOTOI0 TaKHMX 3aXOJIiB 1 AIFOUMX B KOXKHIN JepkaBi abo
KO)KHOMY  pErioHi  Mmporexyp, 3a0e3leunTH  OXOPOHY  MaM'STOK,
apXITEeKTYpPHUX aHCaMOJiB Ta BH3HAYHHX Miclb. CTarTs 4 1i€i KOHBEHII
BCTaHOBJIIOE JUTS JICP)KaBU, a BUAMOBLIHO 1 Jis mMyONiYHOI ajMiHicTpaIllii,
000B’S30K: «3alpoBaJiTH BiATIOBITHI KOHTPOJBHI 1 MO3BUIBHI MPOLEAYpPH,
HEOOXigHI IJIsI TPaBOBOI OXOPOHH OO'€KTIB apXITEKTYPHOI CIaIIIAHI.
OxkpiM BKa3aHOTO IOTOBOPY MDKHAPOJHI BHMOTH Ta 3000B’S3aHHS MIOAO
OXOpPOHH KyJIBTYPHOI Ta apXeoJoTivyHOi CHagWHU, OO SKOI BiJHECEHO
i TBOpH apXiTEKTYpH, TaKOX BHKJIaJeHi y TekcTi KOHBEHIIT mpo 0XOpoHy
BCECBITHBOI KYJIbTYPHOI 1 mpupoHoi cnammuan Bix 16.11.1972 Ta €Bpo-
NeHChKiil KOHBEHIIIT PO OXOPOHY apXeosoriyHoi crnammuay Bif 16.01.1992
Ne ETS N 143. TlutanHs X TOB’sA3aHI 3 OXOPOHOIO, PETYIIOBaHHAM
Ta TJIaHYBAaHHAM JIAaHMMAQTIB PO3TILIIAIOTECS Y paMKax CBPONEHCHKOI
narmmadTHOi kouBeHmii Big 20.10.2000 Ne ETS N 176.

Jlo TpeThOi Ipyny Mi>KHAPOAHUX YTOJl HaJIeXaTh JOKYMEHTH, IPEIMETOM
SKUX BUCTYNAIOTh BIJHOCHHH IIOB’S3aHI 3 OXOPOHOK MOBKULIL. Jlo HEUX
MoOXkHa BigHecTH: KOHBEHIII0O NpO OIIHKY BIUIMBY Ha HAaBKOJMIIHE
CepeIOBHUIIIe Y TPAHCKOPAOHHOMY KOHTEKCTI Bix 25.02.1991, [IpoTokoi mpo
CTpaTeriydy eKoJIoTiuHy OIiHKy g0 KoHBeHIiI mpo OIlHKY BIUIMBY
Ha HaBKOJIMIIHE CEPEIOBHIIE Y TPAHCKOPAOHHOMY KOHTeKcTi Bix 21.05.2003
ta KoHBeHIIif0 Ipo gocTym 1o iHdopMaIlii, y4acTh TpOMaICHKOCTI B TIPOIIeci
NPUAHATTS PIOIEHb Ta JOCTYI IO MPaBOCYIMS 3 IHTaHb, IO CTOCYIOTHCS
nmoBKiIA Big 25.06.1998. KonBeHmis mpo OIiHKY BIUTUBY HA HABKOJIHIITHE
CCPENIOBHIE Y TPAaHCKOPAOHHOMY KOHTEKCTI BCTAHOBIIOE ISl JIEeprKaB-
YYacHUIb O0OB’S30K IIPOBOJWTH OLHKY BIUIMBY HAa HAaBKOIMIIHE
CepeloBHIIIe U1l BU3HAYEHUX BUJIIB TUIAHOBOI AiSTIBHOCTI, SIKI MOXXYTh MaTH
IIKIJUIMBUHA BIUIMB Ha TepuTopii iHmmX kpaid. IIpu npomy Oararo i3 mepe-
JMIYEHUX BUAIB JISUTHOCTI TependadaroTh OYIIBHHITBO MAacCIITaOHUX
iHQPACTPYKTYPHHUX Ta IHKEHEPHUX MPOCKTIB, IO MPSMO IMOB’S3aHO 3 apXi-
TEKTYpOIO Ta IHKHHIpHHTOM. 3ramanuii Bumie IIporokos mpo crpaTeriuny
€KOJIOTIYHY OIIHKY [IOTIOBHIOE BIiITOBIOHY KOHBEHIIO Ta 3000B’s3ye
YYacHHUKIB TIPOBOAWTH CTPATETidyHYy E€KOJOTIYHy OIIIHKY CTOCOBHO IUIaHIB
1 mporpam, siKi TOTYIOThCS JUIsl Pi3HUX cdep CyCHiIbHOI MisSUTBHOCTI, A0 SIKMX
TaKOX BiJIHECEHI IUIAHYBaHHS PO3BHTKY MICBKHX Ta CIJIbCBKMX palioHIB
i 3emusiekopuctyBaHHs. [lonoxxenHss KonBeHuii npo noctyn 1o iHpopmarii,
y4acTh TPOMAJCHKOCTI B TIpoleci NPUHHATTS pilleHb Ta JOCTYI 10
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NPaBOCY//i 3 MHTaHb, IO CTOCYIOTHCS JIOBKUUIS TOKJIAAAlOTh HAa OpraHu
JIep)KaBHOT ~ Biaad  OOOB’SI30K  3a0€3MEUWTH NpOLENypH  OpraHizaii
TPOMAJICBKMX CIyXaHb Ui BpaxyBaHHS JyMKH TPOMAICBKOCTI M dYac
HaJIaHHS J03BOJIB HA IPOBA/DKEHHS NMEBHUX BHIIB JISUIBHOCTI, Cepel SIKMX
TaKOXX 3ralaHo i OyMiBHUITBO iHPPACTPYKTYPHUX HPOEKTIB.

UYetBepTy X TpyIy CKIANalOTh yCi iHIII JOTOBOPH, SIKi PETYIIOIOTh
BIJHOCUHM JOTHYHI JI0 apXiTEKTYpHOI Ta IHXKHHIPUHTOBOI [isUTBHOCTI.
OzHUM 13 TPUKIIAIB TaKoi Yroau Moxke ciyryBaTH KoHBEHIst mpo mpaBa
oci6 3 imBamimHicTIO Bix 13.12.2006, crattss 9 skoi mepembadae, MO
Jlep)KaBU-y4acHUIlI MalOTh BXXHMBAaTH 3aXOJM 3 METOI0 BHSBICHHA Ta
YCYHEHHS TIEperoH i Oap’epiB, MmO MEPEMKOKAIOTh ITOCTYITHOCTI IO
OyIWMHKIB, IOPIT, TPAHCIIOPTY ¥ IHIIMX BHYTPIMIHIX Ta 30BHIMIHIX 00’ €KTIB,
30KpeMa MK, )KUTJIOBUX OyIUHKIB, MEIUYHUX YCTAHOB Ta POOOYHUX MiCIb.
Bkazani momokeHHS B3STi 3a OCHOBY IIJi 4Yac pPO3POOKH Jep>KaBHHUX
OymiBeNbHUX HOPM, SIKI BCTaHOBJIIOIOTh BHMOTH IIOJO JOTPUMAaHHS
IHKJIFO3MBHOCTI TIPY MPOEKTYBaHHI Ta OyJIBHUITBI OyIiBENb Ta CHOPY. ISt
3a0e3neucHHs] TOTpeOd MalOMOOLTBPHUX TPYI HACENCHHS. TakoX O i€l
rpynu MoxkHa BimHect KoHBeHHil0 mpo Oe3meky Ta TirieHy mnpari
y OyxmieaunTBi N 167 Big 20.06.1988, sika 3000B’s3y€ AepiKaBy-yIaCHHIIIO
MiATPUMYBaTH B YMHHOMY CTaHI 3aKOHOJIABCTBO Ta MNpaBHJIA, L0 BCTAHOB-
JIOIOTh BHMOTH IOJAO JOTPUMAaHHS O€3MeKH Ta TirieHW mpami mig dJac
BUKOHAHHS yCiX BHAIB OyaiBeapHUX poOiT. Ille oaHiero 3 MXKHAPOAHUX yTOJ
Ha SIKy BapTo 3BepHYTH yBary € JloroBip mpo 3acHyBaHHsi EHepreTndHoro
CmiBroBapuctsa Bix 25.10.2005 poky. lleit moropip crarrero 5 3000B’s13ye
kpainu-unenn Eneprermunoro CriBTOBapHCTBa JOTPUMYBATHCh HOpMa-
TUBHO-TIpaBoBoi 0a3zum €Bporeiicbkoro CriBTOBapuUCTBa y €HEPreTHUYHIN
Ta TOB’s3aHMX 3 Hewo cdepax, a crarTst 11 mpOro MOKyMEHTY AeTallizye
nepesik HOpMaTHBHO-TIPABOBHX aKTiB €BpONEHCHKOTO mapiaMenTty i Pamu
€Bporu sKi CKIamaloTh BKa3aHy 0a3y. Y MeaxX MisUTBHOCTI BigIOBiTHOTO
CmiBTOBapuUCTBa HOro CTPYKTYpHHM opranoM Pamoro  MiHicTpiB,
Oy710 yxBaJieHO O0OB’s3KOBe [UIS  WICHIB  opradizamii  PirreHHs
No 2010/02/MC-EnC Bix 24.09.2010 crarrero 1 skoro, KOXHY 3 KpaiH-
yYacHUIb 3000B’SI3aJM  IMIIEMEHTYBAaTH Yy BHYTPIIIHE 3aKOHOIABCTBO
HOpPMaTHBHI  IOJIOXKEHHS BHKJIageHi B JlupektuBi €BpomnenchKoro
MapnamenTty i Pagu 2010/31/€C Big 19 tpasast 2010 poky mpo eHepreTHdHi
XapaKTepPUCTHKU OyaiBenb. 3 METOI0 BUKOHAHHSA Li€l J{upexTuBrn YKpaiHOO
Ha OCHOBI 1ii mojoxeHbp Oyno po3pobreHo Ta mpuidHITO 3Y
«IIpo eneprernmuny edexTuBHICTH OymiBemb» Bim 22.06.2017 Ne 2118-VII.
[Toso>xeHHSMU BiJIIOBIIHOTO HOPMAaTHBHO-NIPABOBOTO aKTy B Hallii KpaiHi
Oyno 3ampoBapKeHO OOOB’SI3KOBY cepTH(]IKaIil0 eHepreTHYHOl e(eKTHB-
HoCcTi OyniBenb, sIKi BiANOBIZAlOTH BCTAHOBJIEHHM 33aKOHOM BHMOTaM.
A TakoX IMM JOKyMEHTOM BCTAQHOBJIIEHO MiHIManbHI BHUMOTH [0
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eHeproe()eKTUBHOCTI OyZiBesb, sIKi € 000B’SI3KOBUMH JI0 BPaxyBaHHS apXi-
TEKTOpaMH Ta IHIIUMHM BHUKOHaBISIMH pOOIT y cdepax apxiTekTypu Ta
IMKHWHIPUHTY SK Ha €Tal po3poOKH MPOEKTy TakK i ImiJ Jac Horo peaizarii
IUITXOM OyTiBHUIITBA.

OcraHHA T°sITa TPyIa JOTOBOPIB MpEACTaBICHA ABOCTOPOHHIMH MiXKHA-
POOHIMH YTONAMH, SIKi PEryIIOIOTH CIIBIPALI0 MK IEBHOIO KpaiHOIO
Ta YKpalHOIO B OKpPEeMHX Tajy3sX TIOCIoJapcTBa ab0 CIpsSMOBaHI
Ha peali3alil0 CHOUIBHUX MPOCKTIB, 3ACOUIBIIOr0 Mmoa0 OyIiBHHUIITBA
iHppacTpykTypu. Taki yroam MOAUISIOTECS HAa MDKAEpXKaBHI, TOOTO Ti, 110
YKJIQIAIOThCsl BiJl IMEHI JepKaBu, MIKYpPSIIOBI, yKIIaJeHl Bii iMeHi ypsny,
Ta MDKBIIOMYI, SIKi YKIQIAIOTHCS Bi iIMEHI MiHICTEPCTB UM IHIIUX OpPraHiB
BUKOHaBYOI Biagu. Cepell TaKMX JOKYMEHTIB MOXKHA 3rajaTd YTOXy IpO
chiBpoOiTHUIITBO MiX MiHicTepcTBOM YKpaiHH y chpaBax OyIiBHHIITBA
i apxiTekTypu Ta MIiHICTEPCTBOM TEpHUTOPIATBFHOTO IUIAaHyBaHHA 1 OyIiB-
HUNTBa pecnyOiiku Ilombiua, ska € NPHUKIagOoM MDKBIJOMYOro MiXKHa-
POJHOTO JTOTOBOPY, IO BH3HAYAE 3arajibHi 3acaj IIOMO0 CIIBPOOITHHUIITBA
MDK BIANOBIIHUMH IHCTHTYLISIMH Yy cdepax IpOCTOPOBOTo IUIaHyBaHHS
i ypOaHICTHKH, >XHTIOBOTO OYAiBHHITBA, KOMYHaJbHOTO TOCIIOApCTBA,
OyIiBHHUIITBA >KUTIOBO-IIMBUTFHHUX, arpOIPOMHCIOBHX Ta IHIIHX OO'€KTiB,
a TaKo)K HAaBUAHHS 1 IiIBUIICHHS KBami(ikarii cIeriaiicTiB, opraHizarii
CHUTBHUX Hapal, 3yCTpidel, cemiHapiB 3 mpoOieM, sKi MaroTh B3a€EMHUHN
inrepec. IIpuknagoM MiXKypsZOBOTO JBOCTOPOHHBOTO IIOrOBOpPY € Yroxaa
Mmik Kabinerom MinictpiB Ykpainu Ta Ypsgom PymyHii npo OyaiBHHITBO
aBTOIOPOXKHBOTO TIPHUKOPJOHHOTO MOCTY 4epe3 piuky Tuca Ha ykpaiHCBKO-
PYMYHCBKOMY J€p>KaBHOMY KOpAOHI MK HaceleHMMH NyHKTamMHu bira
LlepkBa (Ykpaina) — Cirety-Mapmarieii (PymyHist), ska 3aKkpiIuiioe mpasa
i 00OB’SI3KM KOXKHOI i3 Jep)KaB MIOAO PO3POOKH BiIIOBITHOTO IPOEKTY
Ta Woro peanizaiii nusixom OyaiBHUNTBA [4].

JleTanbHO NOCHIAMBINM MIKHAPOJHUH acleKT HOPMAaTHBHO-IIPABOBOTO
3a0e3MedeHHs MyOJiqHOT0 aqMiHICTPYBaHHS CyCIIIBHHUX BITHOCHH Yy cdepi
apxXiTEeKTYpU Ta IHXXKHHIPUHTY HaJajdl MU XO4YeMO 30CEpPEeIUTUCh Ha aHaji3i
HAIliIOHAIBHOTO 3aKOHOAABCTBAa. J[0 TOro sk moOYaTd pO3IJIsA 3aKOHIB
VYxpainy, ski BU3HA4YalOTh IPaBOBE PETYJIIOBAHHS B JOCIHIKYBaHIH Hamu
chepi CyCHTBHUX BIJHOCHH, CIiJl BIAMITHTH, IO 3aKOHOJABYl aKTH
B JOKTPHHI MPUHHATO KIACH(IKyBaTH 3a 00cATOM [ii Ha 3araibHi U cre-
IiaJbHI Ta 32 CTYIIEHEM BIOPSIKOBAHOCTI Ha Koau(ikoBaHI W Hekomugi-
KoBaHi abo morouHi. [Ipu 1pOMy 3aranbHi 3aKOHH MICTSTH IPaBOBI HOPMH,
SIKi PETYJIOIOTh MIMPOKE KOJIO Pi3HHUX 33 3MICTOM IIPABOBITHOCHH, Y TOH ke
Yyac crenialibHi 3aKOHU BCT@HOBJIOIOTH 3aKOHOJABUi BUMOTH JUIS YITKO
BU3HAUYEHOI BY3bKOI chepr CyCHiIbHUX BiTHOCHH.
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HOPMATHUBHO-IIPABOBE 3ABE3NEYEHHS AISITBHOCTI
HAIIIOHAJIBHOI OJIIIT YKPATHA
Y C®EPI 3AIIOBITAHHSA 3JIOYMHHOCTI

Boiiuek O. C.
HAYANbHUK
Biooinenns noniyii Crxadoscvkozo PBII I'Y HII 6 Xepconucwkiii obnacmi,
acnipanm 2 Kypcy HA84AHHA Kageopu KpUMIHATbHO-NPABOBUX OUCYUNTITH
Oo0ecobKuil OeparcasHUll yHIGepcumem eHYmpIHix cnpas
M. Ooeca, Yrpaina

[TpaBoBY OCHOBY AiSIIBHOCTI MOJiNLii, B IiJIOMY, Ta B cdepi 3amodiranHs
3JI0YMHHOCTI, 30KpeMa, CTaHOBIATh KoHcTuTYyLis Ykpainu, 3akoH YKpaiHu
«IIpo HamionansHy nosinito Ykpainm», a Takox iHIII (enepaibHi 3aK0HH,
ykasu Ilpesmmenta VYkpainm, moctanosm Kabinety MinicTpiB Ykpainu
Ta HOPMATUBHI MpaBoOBi akTH MiHICTepCTBa BHYTpIimHIX cmpaB. Kpim Toro,
MOJILIS KePYEThCS 3arajlbHOBU3HAHUMH TPHHIUIIAMH 1 HOPMaMH MiXHa-
POAHOTO TIpaBa, a TaKOX MDKXHAPOIHHMH JIOTOBOPAaMH, YYaCHHKOM SKHUX
€ Hallla Iep>KaBa.
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Sk ciymrHO 3a3Ha4YaeThCs HAYKOBIH JliTeparypi, «HOPMAaTHBHO-TIPABOBE
3a0e3neveHHsT MPOTHIIl 3JI0YMHHOCTI SIBJISIE COOOI0 CTBOPEHHSI YMOB ISt
peaiizarii cy0’eKTaMy POTHIT 3ITOYNHHOCTI CBOIX IPaB i 000B’SI3KiB uepes
CYKYITHICTh TPaBOBHX 3ac00iB (HOpPM IIpaBa, IMPaBOBiTHOCHH, aKTiB peai-
3amii), SBUII (IIPaBOCBIIOMICTh, MPaBOBY KYJIbTYpy, NMPAaBOBi MPHHIIUIIH,
inef), mpaBoOBi peryIroBaHHA Ta BILIHBY [ 1, c. 116].

Tak, B HaIllOHAJIBHIH crcTeMi 3akoHOAaBcTBa KoHCTUTYIIS YKpaiHU Mae
HANBHIY IOPUIMYHY CHIYy ¥ came Ti HOPMHU BH3HAYaIOTh OCHOBOIIOJIOKHI
3acay 3a0e3neyeHHs] KpUMIHOJIOTIYHOT Oe3eKH, MopsIIoK (pyHKIIOHyBaHHS
BJIaJIM 3aTaJiOM Ta OKPEMHX 11 TJIOK 1 Cy0’€KTIB BIIaHUX TIOBHOBaXKEHbD [2].

HactymanM crnenianbanM 3akoHOM YKpaiHH y cdepl peryaroBaHHS
ISUTBHOCTI opraHiB moinii € 3akoH Ykpainu «[Ipo HamionansHy momiriroy,
SKMM BHU3HA4YCHO, 110 OJHHUM 13 OCHOBHHUX 3aBJaHb JAHOTO OpPraHy € 3IiH-
CHEHHS TIPEBEHTUBHOI Ta TPO(DITAKTHYHOI [isSUTBHOCTI, CIPSIMOBAHOI
Ha 3aro0iraHHs BUMHEHHIO MPABOINOPYIIEHb, a TaKOXX BHSIBICHHS NMPHYUH
Ta yMOB, IO CIPUSIOTh BYMHEHHIO KPUMIHAJbHUX 1 aJMIHICTPATHBHUX
NIPaBOIOPYIIEHb, BXKUTTS B MEXaX CBO€I KOMIETEHIIi 3aX01iB s iX ycy-
HeHHs [3].

BimmoBimHO, TOMimiS Mae BHKOHYBATH 3aBHAHHS «i3 3abe3ledeHHs
myOmigHOi Oe3MeKH i MOPAIKY; OXOPOHHU MpaB i CBOOOJ JTIOAWHU, a TaKOXK
iHTepeciB CYCIUIBCTBA 1 AepPrKaBU; MPOTHII] 3IOYNHHOCTI; HAJaHHS B MEXaXx,
BU3HAYCHUX 3aKOHOM, IIOCIYT 3 JIOTIOMOTH oOco0aM, SKi 3 OCOOHMCTHX,
€KOHOMIYHHUX, COLIANPHUX MPUYHMH a00 BHACHIIAOK HaJA3BHYAWHUX CUTYyalii
MoTpeOyI0Th Takoi JormoMorm» [3].

BapTto 3BepHYTH yBary camMe Ha BH3HAYCHHS B JISUTBHOCTI MOJIIIIT
MPEeBEHTUBHUX moineiicbkux 3axoniB (ct. 30 3akony VYkpaiaum «IIpo
Hamionaneny modmimiro») [3], MmO CTaHOBIATE OCHOBY 3allOOKHOI ITisDIh-
HOCTi, OCKIIBKM OCHOBHE iX NMpPW3HAYCHHS MNOJIATaE B HENOMYIICHHI BYH-
HEHHS KPUMIHAJIBHUX INPABONOPYIIEHb, CBOEYACHOMY BHSBICHHIO NPUYNH
Ta yMOB, SIKi CIIPUAIOTH BUMHEHHIO KPUMIHAJIBHHUX HPABOMOPYIIEHB, 3’ ACY-
BaHHIO (JOHOBHX SIBMII], 1[0 CTBOPIOIOTH CIPHUSATIUBHI (HOH i CepeOBHUILE
JUIS TIOIIUPEHHS 3JI0YMHHOCTI.

BimmosimHo 10 cT. 31 BKazaHoro 3akoHy YKpaiHU MOIIIisT MOXKE 3aCTO-
COBYBATH TaKi MMPEBEHTHBHI 3aX0/I1: «IEPEBipKa JTOKYMEHTIB 0COOH; OIHTY-
BaHHA OCOOW; MOBEpXHEBa MEpEBipKa 1 OIVISA; 3yNMUHEHHS TPAHCIOPTHOTO
3aco0y; BHMOTra 3QJIMIIATH Miclleé 1 OOMEXCHHS MOCTYIy A0 BH3HAYCHOI
TepuTopii; oOMEXeHHS IepecyBaHHS OCOOHM, TPAHCIIOPTHOTO 3aco0y abo
(haKTUYHOTO BOJIOMIHHS pIiU4I0; TPOHUKHEHHA OO JKUTIA YH IHIIOTO
BOJIOMIHHS OCOOM; TMepeBipKka JOTPUMAHHS BHUMOT O3BUIBHOI CHCTEMH
OpraHiB BHYTPILIHIX CIIpaB; 3aCTOCYBaHHS TEXHIYHUX MPUIAIIB I TEXHIYHHX
3ac00iB, mo MaroTh (GYHKIIT GOTO- 1 KIHO3HOMKH, Bijeo3amucy, 3aco0iB
(oro- i KIHO3MOMKH, BiJ€o3amucy; mNepeBipka JAOTPHUMAaHHS OOMEKEHb,
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YCTaHOBIICHMX 3aKOHOM CTOCOBHO OCIO, sKi TepeOyBarOTh Mix aaMiHi-
CTpaTMBHMM HarJISIOM, Ta IHIIMX KaTeropiii oci0; mosinedchke MiKITy-
BaHH» [3].

VY HayKoBili JiTeparypi BiIMI4a€eThCs, II0 BKa3aHi 3aX0AX CIIiJI BBaXKATH
«3ax0/laMH KpUMIHOJOTI9HOI MpOQIiIaKTHKH, SKi CIIPSIMOBaHI Ha 3aBYacHE
BUSIBJICHHS MpPUYMH Ta YCYHEHHS HETaTUBHHUX SBHII, SKI BHHHUKIM YU
MOXYTh BUHHUKHYTH 1 3YMOBUTH BUYMHEHHsS KPHUMIHAJIBHOTO IIPAaBOIIOPY-
mieHHs» [4, c. 221].

Takox BapTo B3STH 10 yBarM OKpeMi HOPMAaTHUBHO-IIPABOBI IPHITUCH,
SKI HaOpaJIi CBOET CHJIM I1iJ] 4YaC BOEHHOT'O CTaHYB paMKax 3akoHy YKpaiHu
«[Ipo mpaBOBHI peXWM BOEHHOTO CTaHy», IO HAIIINB MOJIMi0 OiIbII
IIUPOKHUM CIIEKTPOM IOBHOBaXKEHB ITiJ Yac il 0coOIUBO cTany [5].

Oxkpemi 3aX0AW TPEBEHTUBHOI'O XapaKTepy, IO TEX CIiJ PO3LiHIOBATH
SK JiSITBHICTH TOMIIIT y cdepi 3amo0iraHHs 3IMOYNHHOCTI MICTATHCS B Pl
iHIIMX 3aKoHIB YKpaiHu, 10 SKHUX CJIi BIJHECTH:

— 3akon Ykpainu «[Ipo 3anobiraHHs Ta nMpoTHAIIO Jeramizamii (BiaMu-
BaHHIO) JIOXOJIiB, OJEP)KaHUX 3JOUYMHHUM NIISIXOM, (hiHAHCYBAHHIO TEpO-
pu3My Ta (piHaHCYBaHHIO PO3MOBCIOKEHHS 30p0i MacoBOro 3HUIIEHHS [6];

— 3akoH Ykpaian «[Ipo 3anobiranss kopynmii» [7];

— 3akoH Ykpainu «IIpo onepaTiBHO-pO3IIYKOBY AisIBHICTEY [8];

— 3akoH VYkpaiam «[Ipo 3amoOiraHHsS Ta NUPOTHAIIO JOMAIIHEOMY
HACHIIBCTBY» [9] Tommo.

Cepen 1HIIOTO, y CBOii JiSUTBHOCTI 1O 3alOO0IraHHIO 3JIOYMHHOCTI
MOJILISE TaKOX KEPYEThCS PANOM TiJI3aKOHHHX HOPMAaTHBHO-TIPABOBHX
akTiB, Ak T0: «IIpo 3aTBepmxenHs [lomoxenns npo HanionansHy momimito
VYkpaiam» Big 28 xoetHa 2015 p. [10]; Hakasu MBC VYkpaiau «IIpo
3aTBepKeHHS [loNOKeHHS TpO  WiAPO3AUM  TOdimii  0coOIMBOTO
npusHadeHHs» Bix 04 rpymus 2017 p. Ne 987 [11]; «IIpo 3aTBepmKeHHS
[omoxenns mpo JemaprameHT KanapoBoro 3abesmedeHHs HamioHamsHOI
momimii Ykpaiam» Bin 12 rpyans 2015 p. [12] Ta ixmmi.

OTKe, MiSUTBHICTh HallOHANBHOI moiiuii y cdepi 3amobiraHHs KpuMi-
HaJIbHUM TIPaBOINOPYIICHHSIM MpPSIMO BUTIKA€ i3 KOHCTHTYIIHHUX, 3aKOHO-
JIaBUMX Ta IHIIMX HOPMAaTHBHO-TIPABOBHX aKTiB, SIKi PETJIAMEHTYIOTh Opra-
Hi3aI[iiTHO-TIPaBOB1 OCHOBH 1i AIsUTFHOCTI Ta BU3HAYAIOTH (DYHKIIIT 1 3aBAaHHS
moA0 3a0e3MeyYeHHsT MpaB i CBOOOI JFOMUHH, CTATyC IMOJNIIEHCEKHUX, TPO-
HecyaJIbHUI MOPSA0K 3A1HCHEHHSI KPUMIHAIBHOTO TPOBA/KEHHSI, OTIePaTHB-
HO PpO3IIYKOBOI IisUTBHOCTI Ta iH. 3amoOiraHHsA 3J0YMHHOCTI CIiBPOOiT-
HUKaMH TOJIMii € COIiaTbHAM TIPOIIECOM, OCHOBOIO SIKOTO € 3aCTOCYBaHHS
CHeLiaIbHUX METOJIB 1 MPUHOMIB, 3HAHb 1 HABUYOK PETYJIIOBAHHS COLliajb-
HHUX BIJHOCHH 3 METOIO JIKBiZamil THX IXHIX HETaTUBHMX HACIIIKIB, SKi
MOXYTh BUKIMKAaTH BYHMHEHHS KPUMIHAIGHHX IIPAaBOIOPYLIEHb, IO
BiJINIOBiJTAafOTh BUMOTAM CYCITLJIBHOT MOpaJIi Ta 3aKOHHOCTI.
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CHAJIKOBI IPABA Y (IIOCT)BOE€HHMIA YAC:
TPACH®OPMAILIISI 3APAJIN CITPABEIVIMBOCTI

SAxosaes M. .
3000y6au oceimu 2 poKy
opy2020 (Mazicmepcbko2o) pisHs suwoi oceimu
Hasuanvno-nayxosui incmumym npasa
Kuiscvkoco nayionanvnozo ynieepcumenty
imeni Tapaca Llleguenka
M. Kuis, Yrpaina

[IpaBo Ha cmagKkyBaHHS € HEBiJ €MHOIO CKJIAJIOBOIO IIpaBa BIIACHOCTI,
rapanToBaHoro Koucrutynieto Ykpainu [3] Ta MDKHapOAHUMH aKTaMH,
30kpeMa KoHBEHIII€0 PO 3aXUCT MpaB JIIOAMHU 1 OCHOBOIOJIOKHHUX CBOOOT
[2]. B ymoBax pociiicbko-yKpaiHChKOI BifiHH peaizallis [[bOT0o MpaBa 3a3Hae
ICTOTHUX TpaHcdopMmaliif, o 3yMOBIIOE HEOOXimHICTH Horo mepeoc-
MHCJICHHS Kpi3b MPU3MY IpaB JIOIWHHU 33l MiIBULICHHS e()EeKTHBHOCTI
NpaBoBOro 3axucTy. Ha 0coOiMBY yBary 3aciyroBye BU3HAYEHHS CITaaKO-
BOTO IIpaBa IOJO MaifHa Ha THMYacoBO OKYIOBAaHHMX TEPUTOPISAX Ta 3HU-
IIEHOT0 BHACIIIIOK BIMHM.

Oco0aMBOCTI cHiaJKyBaHHs MaifHa, 1110 nepedyBae Ha TUMYAcCOBO OKYIIO-
BaHHUX TEPUTOPISX, BU3HAYAIOTHCS CIEIH(]IKOI MPAaBOBOTO PEKUMY TaKHX
TepuTopii. BinnoBigHO 0 3akoHOAABCTBa YKpaiHW, NpPaBO BJIACHOCTI Ha
Take MaifHO 30epiracThcs 3a 3aKOHHMMH BJIACHUKAMH, 8 aKTH OKYyMaIliHHUX
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OpraHiB HE CTBOPIOIOTH OpUAMYHUX Hacniakis [1]. Lle o3Havae, mo maitHo
MPOJIOBXYE BXOAWUTH 0 CKIaLy CHAAIIMHU HE3IeKHO Bif (aKTHYHOT
BTPaTH KOHTPOJIIO.

VY 1pOMy KOHTEKCTi JOLIBHO BpPaXOBYBAaTH HAYKOBY IO3HIIIIO, BiImO-
BIZIHO /10 SIKOi B YMOBaX BOEHHOT'O CTaHy CYTTEBO TPaHC(HOPMYETHCS POIb
nepxaBu y cdepi pedoBux mpaB. €. O. PsgOokoHp BKa3ye, mO cTaTyc
«nepkaBu sk HaOyBaya MaiiHa, OJEpP)KaHOTO IUIIXOM IPUMYCOBOTO
BUJIyYEHHSI, 3QJISKUTh BiJl TOTO, Y4 Ma€ BOHA CTAaTyC MPAaBOHACTYITHHUII»
[6, c. 106]. HepxaBa (akTu4uHO HaOyBae OCOOIMBOrO CTATYCy TapaHTa
BIZIHOBJICHHSI MOPYIIEHHX MaWHOBHUX TIpaB, IO TPOSBISETHCS, 30KpEMa,
y MexaHi3Max KoMmmeHcarii, ¢ikcamii BTpaT Ta 3a0e3ledeHHS IpaBOHA-
CTYNHHUITBA. Y TAaKOMy BHII3/IKy CIaJKOBI IPaBOBIHOCHHH BHXOAATH 32
MeXi KJITaCHYHOI IIUBUTICTHKY Ta Ha0YBaIOTh ITyOIi9HO-TIPaBOBOTO BUMIpY.

[Minxing no 30epexeHHs MpaBa BIIACHOCTI HAaBITh 3a BIACYTHOCTI (ak-
TUYHOTO KOHTPOJIO y3TroJDKyeThes 3 mpakTukoro €CILJL, 30kpema y crpasi
Loizidou v. Turkey [7]. Lle mo3Bojsie 3pOOHTH BHCHOBOK, IO TIPaBO
Ha CHaJKyBaHHS HEe NPUIHMHIETHCS BHACTIIOK OKYMaLlil TEpUTOPIi.

BonmHowac peamizamisi cmagkoBHX NpaB Yy TaKUX yMOBax ICTOTHO
YCKJIaTHIOEThCS. 30KpeMa, BUHUKAIOTh MPOOJIEMH 13 BIAKPUTTSAM CIIA/AIINHH,
JIOCTYIIOM JI0 HOTapiaJlbHUX OpraHiB Ta MiJTBEP/UKEHHAM CKIaay CIIaj-
KOBOTO MaifHa. Y BiINOBiJIb HA Il BUKJIWKH Jep)KaBa 3MyIIeHa aganTyBaTH
HOTapiajabHI MPOIEAypH, IO CBIAYUTH PO 3MiHYy TPAAHULIHHIX MEXaHi3MiB
peaitizaliii CragKoBHX MPaB.

OxpeMy yBary ciiJ OpPUAUIMTH CH3JKyBaHHIO 3HUILNEHOTO MaifHa.
Y upomy Bumanky BinOyBaeTbes TpaHcdopmaiisi 00’€kTa CrajKyBaHHS:
3aMiCTh pedi BUHUKA€E MPAaBO BUMOTH. SIK CITyIITHO 3a3Ha4Ya€ThCsl y MPABOBHX
MO3HUIISX (TTOCT)BOEHHOTO Yacy, IIPaBO HA KOMIEHCAIIIO0 BXOIUTD JIO CKIIAIy
CHaIIIHH.

Oco6muBoi yBaru morpedye mpoOieMa criaiKyBaHHS MaifHa, 3HUIICHOTO
BHACHiOK OoHoBHX [iii. Y TakoMy BHIAAKY BimOyBaeThcs (haKTHIHE
NPUIMHEHHS! iICHYBaHHS 00’€KTa HEpYyXOMOCTI, L0 BiJIIOBIIHO 10 LMBLJIb-
HOTO 3aKOHOJABCTBa TATHE NMPUIMHEHHs IpaBa BiacHocTi. [Ipore 3acro-
CYBaHHSI BUKJIIOYHO (pOPMaIILHOTO MiAXOAY MPHU3BOAMWIO O 10 BUKITIOYECHHS
TaKOro MaifHa 3i ckiagy cnamuuau. Lle, y cBoro uepry, o3Hayaso O iCTOTHe
0OMEXEeHHSI TMpaB CHAIKOEMINB. 3 OISy Ha 1€ y CYYacHidl IpaBOBii
MPaKTUIll CQOpPMYyBaBCSA MiOXiJ, BIAMOBIMHO OO SKOTO BigOyBaeThCS
TpaHchopmariist 06’€xTa CraAKyBaHHS: 3aMiCTh 3HHIIEHOI pedi JO CKIaxy
CHaJIIHN BKIFOYAE€THCSI MAHHOBE IIPAaBO BUMOTH, OB’ SI3aHE 3 OTPUMAHHAM
KOMIICHCAIII1 3a 3aBIaHy mkoay [4].

3aKoHO/IaBeIb YaCTKOBO BpPaxyBaB 3a3HaueHy MpooieMy, rnepeadadunBIIu
MeXaHi3MH KOMIIeHcalii 3a 3pyHHOBaHE HEpPyXOMe MaHHO, a TaKOX
BCTaHOBHBIIM BiANOBiAHI (iHaHcoBi rapanTii [4]. Pasom i3 Tmm, ciig
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KOHCTAaTyBaTH, IO Ha IMpPaKTHII BUHHUKAIOTh 3HAYHI TEXHIKO-FOPUIMYHI
CKJIaJHOI, 30KpeMa TIpH CIIaJIKyBaHHI Bke COPMOBAHMX KOMIEHCAIIHHUX
aKTHUBIB, TAKHUX K KUTIIOBI CEPTU(IKATH.

JlonaTkoBi TPyAHOII BUHHMKAIOTh y CYJOBOMY IOPSIKY 3aXHCTy CIIaj-
KOBHX IIpaB, OCOOJMBO y BHUIAJKax BTPaTH MPaBOBCTAHOBIIOIOUHMX JOKY-
MEHTIB Ha 3HHIIICHE MalfHO. Y TaKWX CHTYaIisfX KIIOYOBOTO 3HAUYEHHS Haly-
BAlOTh NMUTAHHS JOKa3yBaHHS HAJIEKHOCTI MaiHa CHaJKOJaBIIIO, a TAKOXK
BHU3HAYCHHS HAJIEKHOIO BimmoBigada y cmpasi. CyqoBa MpakTHKa Bifirpae
BUpINIATBHY poNb y 3a0e3MedyeHHi pearizamii cnagkoBUX Mpas, GOPMYIOUN
MiIXOAM, CIpSAMOBaHI Ha 3a0e3leueHHsl AOCTYNy 10 MpaBOCYJJis HaBiTh
32 YMOB OOMEXEHHX JIOKa30BHX MOJIMBOCTEH.

Jlis momonaHHs 3a3HAYEHUX NPOOJIeM HamiOHANBHI CyIU 3aCTOCOBYIOTh
miaxonu, copMoBaHi y MDKHaApOZHOMY IpaBi. 30KpeMa, B YKpaiHCBKii
CyIOBiH HPaKTHUI IMIUIEMEHTOBAHO JOKTPHHY TaK 3BAaHOTO «HaMiOiHCEKOTO
BUHATKY», BIAMOBIAHO 10 5AKOI HCBM3HAHHS aKTiB OKYyMAI[IHHOI BIaad HE
MOBUHHO TPHU3BOAMTH JI0 MOPYIICHHS MPaB 0ci0, SIKi IPOXKHUBAIOTh HA TAKHX
TepuTopisx. Lle o3Havae, M0 OKpeMi aKTH MOXXYTh BPaxOBYBAaTUCS CyJIaMu
BUKJIIOYHO 3 METOIO 3aXMCTy IpaB rpoMazsH. Hanpuknan, Bepxosuuii Cyn
y CBOIfl MpakKTUIll MiATBEPIKYE MOXKIUBICTH OOMEKEHOTO BpaxXyBaHHS
TaKuX akTiB. 30KpeMa, y moctanosi BiJ 26.04.2023 y cripasi Ne 337/3725/22
3a3HA4YEHO, II0 BH3HAHHSA OKPEMHX NOKYMEHTIB, BHIAHUX Ha THMYacOBO
OKYTIOBaHIA TepuTopii, 30KkpemMa moa0 (aKTiB HAPOHKEHHS YU CMEpTi
0co0H, TOMYCKAETHCS BUKIIIOYHO 3 METOIO 3aXHCTY IpaB I'poMajsiH Y KpaiHu
i He o3Hayae JieriTMMarii okymariinoi Bnaau [5]. Takuii miaxix mK03BOJISIE
3abe3rneunTH OasaHc MK NPHUHIMIIOM HEBU3HAHHS OKYHALIMHUX PEXHUMIB
Ta HEOOXIIHICTIO epeKTHBHOTO 3aXUCTy IpaB cmaakoemuiB. Lle miaTBepn-
JKy€ 3araibHy TEHICHIIIO 70 3HIDKEHHS (opMmaii3My y CIIaKOBUX ITPaBO-
BIJHOCHHAX Ta 3a0e3ledye MOXIHBICTH €(EKTHBHOTO CYyIOBOTO 3aXUCTy
HaBITh Y CKJIATHUX YMOBaX (TIOCT)BOEHHOTO Yacy.

YV KOHTEKCTI MpaBO3axHCHOTO MiAXOLy BaXIMBUM € TAKOXX BPaxyBaHH:I
mpo0JieM BHYTPINIHBO MEPEMIIIEHUX 0Ci0, sIKi CTHKAIOTHCSA 3 TOJATKOBHUMHU
MepenIKoJjaMu y peajizallii CraJIkoBUX Ipas.

Binrak, mpoBeneHMi aHaii3 JO3BOJSE JIWTH BUCHOBKY, IO B YMOBax
MacoBOTO 3HHILEHHS MaiiHa Ta THMYacoBOi OKyMallii TEepUTOpii cragkoBe
MpaBO 3a3HA€ CYTTEBOI TpaHcopmamii. BoHO Mae eBONIOIIOHYBAaTH Bif
(hopMarbHOrO MeXaHi3My Hepexoiy peded 10 T'HydKOro IMpaBO3axHCHOTO
IHCTPYMEHTY 3a0€3IeUeHHS BiJHOBJICHHS MIOPYIIEHNX MAHOBHX IIPaB.

Tpancdopmanis 00’exTa craKyBaHHS Y TIPaBO BUMOTH Ta 3a0e3MeUYeHHs
e(eKTUBHUX MeXaHI3MIB peanizalii KoMIeHcalil € HeoOXiIHOK yMOBOIO
rapaHTyBaHHS O€3MEepPepBHOCTI MpaBa BIACHOCTI Ta  BiJHOBJICHHS
CIPaBETUBOCTI.
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PO3MEKYBAHHSI TPOLIEYPU EKCTPA AT
TA BUJIAYI OCOBHU HA TTPOXAHHSI MIZKHAPO/IHOT' O
KPUMIHAJIbBHOI'O CYY

Honypko T. A.
acnipanm kageopu KpUMIHATbHO20 NPoOYecy
Hayionanvnuii ynieepcumem « Odecvka opuduuna akaoemisy
m. Odeca, Yrpaina

[ponenypu, sIKi PeryiIOOTh MOPSAIOK MIKHAPOIHOTO CITiIBPOOITHHIITBA
y ¢opMi eKcTpaauIlii € AOCUTH MOMIOHMMH O MIKHAPOAHOTO CIIiBPOOIT-
aunrea 3 MKC. lle mosicHIOeTbCS HEOOXITHICTIO 3aCTOCYBaHHS CXOMKHX
NPOLEAYPH Y BIJJHOCHO YiTKO BPEryJIbOBAaHOMY KPHUMIHAIBHOMY IIPOBajI-
*KeHHi. B Toil ke wac icHyloTh i mpuHIMIOBI BimMmiHHOCTI. OgHa 3 HHUX
1 TOJIATae y TOMY, IO JIepKaBa B 0CO01 YIIOBHOBa)XKECHUX OpPTaHIB Ma€ MPaBo
BiTMOBHUTH B EKCTPAIMIIIi 3 IJIOTO MEPEiKy MPUYUH, KU MepeadoadycHuit
B cT. 589 KIIK Vkpainu. B Toif ke gac Bunava ocodu 3a 3amutom MKC Taki
BUKITIOYCHHS He nepe/bdadae. DakTUYHO €MHOIO MiJCTABOIO ISl BIIMOBH Y
BUKOHAHHI IpoXaHHs nependadennit B m. 2 4. 6 ct. 631 KIIK Vkpainu, ne
3a3HaueHo, M0 CIiMYMA CyIJAs Ma€ MPaBO BiAMOBUTH «B 3aCTOCYBaHHI 1O
0co0u 3armo0iKHOTO 3aX0/ly y BHIJISII TPUMAaHHSI MiJl BAPTOIO Ta y Nepeaadi,
SKIIO 3aTPUMaHa o0co0a He € Tiero 0co00, sKa 3a3HaueHa B opjepi
Mi>KHapOZHOTO KPUMIHAJIBHOTO Cyay Ha apewT abo y BUpoKy MixkHapoa-
HOT'O KpUMiHAIBHOTO cyay» [1]. € me ymoBa morpumanus 3acaau he bis in
idem BimnosiaHo 10 cT. 89 PuMChKOTO cTaryry, MpoTe€ B TAKOMY BHIAIKy
MOBa He He CTUTBKU IO BiZIMOBY BiJ] BUKOHAHHS NPOXaHHS, CKUIBKH PO
HEOOXiTHICTh MPOBEIECHHS JOJATKOBUX KOHCYJIbTAIIIH.

B HaykoBili AOKTpHWHI JOCHIIPKYBaJIOCh MUTAHHA IIOAO JOUUIBHOCTI
OJTHAKOBOT'O 3aCTOCYBaHHs HOpM PHUMCBKOro cratyTy 1O BCiX oci0, Hesa-
JeKHO B iX mpaBoBoro crarycy. Tak, BYeHi OOIPYHTOBYIOTH iCHYBaHHs
MPUHIUITY, BIAIOBITHO JO SKOTO 3a >OIHHX OOCTaBHH OOBHHYBadCHI
Yy MDKHapoJHHMX 3JI0YMHAX HE TOBHHHI 3BUIBHATUCS BiJ] KPUMIHAIBHOI
BiNOBiTANBHOCTI [2] OCKINBKM BCTAHOBJIEHHS TAKOTO MiAXOMY MEPEIIKO-
xKauo O 3AIMCHEHHIO TPABOCY/JIsA, IKe MA€ CTATH FapaHTIEID MUPY.

Bignosimao 1o monoxenp Cratyty OOH, y Mexax moBHOBaXkeHb Pamgun
besneku, 3acHoBanux Ha CrarTyTi, BOHAa Ma€ MpPaBO MepelaBaTH CIPaBU
0 MIDKHAapOAHOTO KPHUMIHAJIBHOIO CYAy HaBiTh TOJi, KOJNW Jep)aBa
He € ydacHunew Pumcbkoro cratyry [2]. [lepkaBa He Mae mpaBa BiJIMOB-
JATHCS BiJ Teperadi OOBHHYBau€HHX OCI0O, TOCWIAIOYHCH Ha IMYHITET,
MIXKHAPOJIHI KOHBCHINI YM HAI[lOHAJbHE 3aKOHOJABCTBO, aJKE B TaKOMY
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BUIIAJIKy MOXIIMBE 3aCTOCYBaHHS MDKHAPOAHUX CAHKIIH; MPU IIbOMY KIIIO-
YOBUM € ITUTAHHS, UM 3/1aTHA JcprKaBa BATPUMATH MIXKHAPOIHUH TUCK [3].

Crattsa 27 PUMCBKOTO CcTaTyTy 3amepeuye sik (yHKIIOHAIBHI, TaK i mep-
coHainpHi iMmyHiTeTH. IlicTe adpukancekux nepxae mo 2015 poky mpotec-
TyBaJl MPOTH CKAacyBaHHS IIEPCOHANBHOTO iMyHiTeTy. HesBaxaroun
Ha WIEHCTBO B PUMCBKOMY CTaTyTi, EsIKi 3 HUX KaTETOPUIHO BiIMOBIISIINCS
nepeJaTd BUKOHYBada 000B’sa3kiB mpe3uaeHTa Cymany Omapa anb-bammpa
[4]. Xoua meprkaBu-ydacHHIll PUMCBKOTO cTaTyTy 3000B’s3aHi CHiBIpAIlfo-
Baty 3 MKC, Bonu nocunanucs Ha crartio 98 Cratyry. Ha ixHIO IymKy,
IS CTaTTs JO3BOJSIE BIIMOBHMTHCS BiJ TepeAadi KepiBHHMKa JepiKaBH,
jgKa He € ydJacHHnelo Pumcpkoro craryty. Adpukancekuii Coio3 Takox
MiATPUMAB IIFO TO3HUIIIIO i KATETOPHYHO BUKIIOYNB KPUMiHAIBHE TIEPECITiTy-
BaHHS BUKOHYBa4diB 00OB’SI3KiB IJIaB AEPKaB.

Ilepenaua Pagoro besnexku OOH cmpaB nmepkas, sIKi HE € yYaCHHIIMHU
Craryty, 10 MDKHapoIHOro TpUOyHaly B OKpPEMHX BHIIQJKax craljia
0o0’ektoM KpuTHkH. [Ipobnema monsraiga B TOMy, 10 Mepenada CIPaBU
1o Cyny Panoro besnekn Moxke mokjagaTi Ha JepkaBy, sika HE € CTOPOHOIO
Pumcbkoro craryTty, 3000B’s3aHHS, 10 BHUILIMBAIOTH 13 HBHOTO, Tak, HiOM
BOHa OyJa HOro yJacHHIIEIO.

Bueni 3a3HauaroTh, mo pesomonis Paan be3nekn cTBOprOe IOPUCANKITIIO
Cymy mo3a MeXaMHu 3rofu Jep)KaBH 1 BOHAa HE 3aMiHIOE 3000B’s3aHHS
nepxaB [5]. MKC mnHapa3i He MoXe IMIIEpaTHBHO BHUMAaraTH BiIMOBH
BiJl IMyHITETy Ta mepeaadi oci® sK Bix Jep)KaB — ydYacHHIb, TaK 1 BiX
JnepxkaB, 1mo He € ydacHuisiMa Craryty. [lpm 1mpomy 3a3HavyaeThbes,
mo crarra 98 Pumcekoro cratyry Oyna ctBOpeHa uis Toro, mo6 MKC
HE CTaBHB JICP)KaBH y HE3pyYHE CTAaHOBMIIE 3 OIVIALY Ha iX MDKHapomHi
3000B’s13aHHA [6], X0Ya iCHYe 1 MO3HWINsS, MO IMyHITETH abo crerianbHi
IpaBWJia HE MOXKYTh CTAHOBHTH HEpemKoau i 3aiiicHenHs CynoMm CBOET
FOPUCIUKINT [2].

B mpaBoBiit Hayni HasiBHA AyMKa, BiOBITHO 0 AKOI IIPaBO iMYHITETiB
y MDKIEpKaBHHX BiJHOCHHax mepeOyBae B cTaHi 3MiH. BoHO Mae 3HaiiTn
OanaHc MK (YHKIIOHYBaHHSIM B3a€EMHUX MDKICPKaBHUX BiTHOCHH 1 3aX¥C-
TOM MIKHAPOAHOTO IIPaBONOpPsAKY. KilouoBe NMUTaHHS MOJATae B TOMY,
Jie IPOBECTH MeXy. IMyHiTeTH MOXyTh OyTH BH3HaHI HIKUEMHUMH Y TPHOX
BUIIAJKaX: Yepe3 JOTOBIPHI TOJIOKEHHS MK CTOpPOHamH, pe3omromii Pamu
Besnmeku OOH, yxBaneni BiamoBigao xo I'masu VII, abo muisxom BigMOBH
Bix imyHiTeTy [7].

JokTpuHa, MO iCHye B MDKHApOTHOMY Ta HAI[lOHAIFHOMY IIpaBi,
a TakoXX MPUHIMIK MDKHAPOJHOTO IpaBa 1 BHYTPINIHBOJEPKaBHI HOPMHU
PO3BUBAIOTHCS IIUIIXOM €BOJIIOLIIHOTO TIIyMadeHHs, X0ua IOJIITHKA JIepiKaB
3aIMIIAETHCS He3MiHHOWO. [lepenaua ocid TakoXX 3yMOBIIOETHCS IOJITHY-
HUMHU IHTEpecaMH, a HasBHI INPOTAJIMHU CTBOPIOIOTH MOXKJIMBOCTI ISt
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TiymadenHs. Ilpem’ep-minictp I3paimo benwsimin Heranpsry BinBinas
VropumHy, He3Baxkatoun Ha uumHHHM opaep MKC Ha iloro apemr
3a OOBHHYBAa4YeHHIM y BOEHHHUX 37104nHax. Opzep 3000B’s13yBaB YTOpIIKHY,
AK JiepkaBy-ydacHuno CraTyTy, 3niicHUTH Horo apemT. OgHak YropumHa
FOTO He 3po0miia Ta BHPIMIAIA PO3MOYaTH Hpouenypy Buxoxy 3i CtaTyTy,
IO € MOKAa3HHKOM perpecy. YTOpIIMHAa Morjia 0 oOTpyHTyBaTH BiIMOBY
B Iepenadi, MOCHIAIOYKMCh Ha cTaTTio 98 PHMChKOro CTatyTy, OIHAK
BiZIMOBa OyJ1a 3yMOBJIEHA JUIUIOMATHYHOIO MO3HLIE0 [3].

Omxe, mpoueaypa ekcTpaauiii Ta Buaada ocoon MKC nofiOHi 3 TOUKH
30py NpOLEAYPHHUX AaCIEKTIB, aJpKe IepeadadaroTh BiJIHOCHO OJHAKOBHH
MOPSAOK  MDKHAPOJHOTO CHIiBpOOITHHITBA (3 TOYKHA 30py 3alydeHHS
HaIllOHAIFHUX MTPaBOOXOPOHHUX OpPraHiB Ta cyny). Ilpore Ha piBHI 000B’513-
KOBOCTI IIi IPOIEAYPH € BKpai pizHuMu. ExcTpanuiis B 3HauHIl Mipi Oyme
6a3yBaTHCh Ha MDKHApOJHUX JIOTOBOpAx, SKi ykiana YKpaina abo ykiane
B MailOyTHpOMY. 3aKOHOJaBellb, PETYJIOIYH TNPOLENYpPY EKCTpaauilii,
HE MOXE 1 HE MOBHHEH BpPaxOBYBaTH OCOOJHMBOCTI BCIX MIDKHapOJHHX
JIBOCTOPOHHIX Ta 0araTOCTOpOHHIX yroj, TOMy B 3Ha4yHii Mipi BHKOpHC-
TOBYE JIUIIIE 1oJI0KeHHsT KoHBeHIiT Tpo eKcTpajuiio.

SAxmo x moBa e nmpo MKC, to mHopmu KIIK Ykpainn maroTh 9iTKO
BIZIMOBIIaTH OJHOMY MIKHApOJHOMY IOroBOpy — PHMCBKOMY cTaryTy.
PatndikyBaBmm mgaHuii MiKHApOOHHMH MOTOBip, YKpaiHH B3suia Ha cebe
3000B’s13aHHA BUAABATH 0CO0Y, SKIIO TakWi 3amuT Hagiiimos Big MKC.
Came tomy B Posmimi [X-2 KIIK Vkpainu He mepeadadeHo mmiacTaB s
BiAMoBH y BuAaui ocodou 10 MKC kpim Tiei, mo 3a3HayeHa B m. 2 4. 6
cT. 631 KIIK Ykpainu.
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MNPUHOUIIN AJIMIHICTPATHUBHO-ITPABOBOI'O
PET'YJIIOBAHHS CLILCBKOT'OCIOJAPCBHKOI AISJIBHOCTI
B YMOBAX OCOBJIMBOI'O ITIEPIOY

T'yauma O. I1
3000y6au BITH3 « Yuisepcumem cyuachux 3HaHb»
M. Kuis, Yxpaina

[MpyHIMIN € KOMIUICKCHHMM MOHATTAM, X po3MsimamTh y ¢inocod-
CBKOMY, COIIaIbHOMY, FOPUANIHOMY Ta IHIIUX PO3YMIHHSX. B ropumudHiit
Hayli yBara NpHIUISETbCA NPUHLOUNAM [paBa Ta INPHHOUIAM IEBHOI
IismpHOCTI. [0 1bOTO Yacy HeMae €IUMHOTO, 3aralbHONPHHHATHOTO BU3HA-
YeHHsI TIOHSTTS NMPAaBOBUX IMPHHIMIIB, ajie, CTOCOBHO OCHOBHHUX ITO3HIIiH
MOTJIsIM BUeHHX 30irarorbes [1]. 3o0kpeMa, B Teopii mpaBa IMPHHIKITN paBa
PO3IIISIAIOTECS SIK O0’€KTHBHO BJIACTWBI TpaBy BiJAIpaBHI Hayaja, He-
3anepeyHi BUMOTH (ITO3UTHBHI 3000B’s13aHHS), SIKI CTABIISATBHCS IO YYaCHHUKIB
CYCIIUTHPHUX BIJHOCHH i3 METOIO0 TapPMOHIYHOTO TTOE€THAHHS 1HIUBITyaTbHIX,
TPYIOBHUX 1 TPOMAJICEKHX iHTEpeciB [2, ¢. 221].

[puHIIMOE aAMIiHICTPATHBHOTO IIpaBa BKa3ylOTh Ha CYTTEBI O3HAKW,
(hyHIaMeHTaNbHI XapaKTepPUCTHKH, HOTO 3MICT 1 CyCHiIbHE MPHU3HAYCHHS.
BoHU BHUIUIMBAIOTH 3 OKPEMHX HPABOBUX HOPM a00 (POPMYIOTHCSI Ha OCHOBI
Ipyny HOpPM JaHol ramy3i i NOB’s3aHi 3 IHIIMMHM OPUHIWIAMH, IO
PETyIIOITh CYCMIJIbHY MOBEAIHKY nronei [3, c. 37].

Oco06nuBHi Nepiof CIpUYMHHUB 3HAYHUN BIUIMB Ha 3MiHY MEXaHI3MIB
Jep’KaBHOTO YIPaBIiHHS arpapHoto cgeporo. Hacammepen cii BUXOOUTH
3 TOro, W0 B 3aKOHOJABCTBI YKpaiHM OCOOJNMBHI IEpiol BH3HAYCHO
K Tepiox (YHKIIOHYBaHHS HAIllOHAIFHOI EKOHOMIKH, OpTaHIB BIaIH,
MATPHEMCTB 1 OpraHizamiid, OO0 HAacTae 3 MOMEHTY MoOimi3armii
a00 BBEJICHHS BOEHHOI'O CTaHy Ta OXOIUTIOE€ Yac MOOiTi3allii, BOEHHUH Yac
1 1eMOoO1Ti3aLiio mcis 3aKiHYeHHsT BOEHHUX Aii. OTXe, 3 [[LOr0 BU3HAYEHHS
BUIUTMBAE, 10 OCOOJMBHH MEpioA € IIMPIIOI0 IOPUIAMYHOIO KaTeropiero,
HDK BIIACHC BOEHHHMU CTaH, 1 BiH 0€3MOCEpeIHBO 3MIHIOE TpaBUIIa
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(yHKIIIOHYBaHHS €KOHOMIKM Ta TOPSIOK YIpaBIiHHA HEro. Y HayKoBii
JTEepaTypi TakoX MiIKPECITIOETHCS, IO IMiJ 4Yac il 0coONMBUX TPaBOBUX
PEKUMIB TIOCHITIOETHCS BIIAQJAHUN BIUTMB MyONIiYHOI amMiHIiCTparii, 3pocTae
pU3UK OOMEKEHHS IpaB Ta IHTEpECiB MPUBATHHUX OCi0, a caMi MPHUHITUIH
aIMiHICTPaTUBHOTO IpaBa aJaNnTyIOThCA 10 BHKIIOYHUX OOCTaBHH, 3MiHIO-
I0YH MIPIOPUTETH PETYIIIOBAHHS.

HaykoBo 1e mae mincTaBu CTBEpIDKYBAaTH, IO B YMOBaxX OCOOJHBOTO
nepioJy MeXaHi3MH MyOJIIYHOTO aIMIHICTPYBaHHS CLILCHKOTOCIIONAPCHKOIO
JUSUTBHICTIO TpaHC(OPMYIOTECS y Tpbox Hampsimax. [lo-mepie, cmpory-
I0ThCS aJMIHICTPaTHBHI TNPOLEAYpH TaM, i€ BiJ HUX 3aJeKHUTh Oe3Ie-
pepBHICTh BUpOOHHUIITBA. [lo-ApyTe, MOCHITIOEThCcA Oe3mmekoBa Ta MoOiTi3a-
miftHa QyHKIIS IepkaBu, 30KpeMa MIOA0 PecypciB, KaapiB, 3eMJIi Ta JOTic-
Tukd. llo-Tpere, 3pocTrae 3HaUeHHS aJpecHOi MAEpP)KaBHOI MiATPUMKH,
IUGPOBUX PEECTPIB 1 MIBUAKOI afanTarii yIpaBIiHCHKIX PIillICHb.

OTXe, TeopeTHYHE 3HA4YCHHS NPHHLIMIIIB aJMiHICTPATHBHO-IIPABOBOTO
peryioBaHHs y cepi CiIbChbKOr0 rOCIONapCTBa MONArae B TOMY, 1[0 BOHH
3a7]al0Th HOPMAaTUBHY MOJENb JOIMYCTHUMOTO H HaJIeKHOTO IyOJiuyHOTrO
BIUIMBY Ha arpapHi BIJHOCHHHM, a B YMOBaX OCOOJHMBOro Tepiomy
me W BHU3HAYAKOTh MEXI TMepexoay BiJA 3BHUYAHOTO pPEryJrOBaHHS
JO CHELIaJbHOr0 PEXUMY YIPABIiHHSA, 30pPIEHTOBAHOTO HA MPOJOBOJIBYY
Oe3nexy, 30epekeHHsT BUPOOHWYOTO MMOTEHIIIANY Ta CTIHKICTh AepiKaBH.

Ha mamy nymKy, cucTreMy MPHHIUINB aIMiHICTPaTHBHO-TIPABOTO
PEryJIIOBaHHs CLIBCHKOTOCIIONAPCHKOT MISUIBHOCTI AOLIIBHO (hopMyBaTu
caMe 3a KpUTEPIEM XapakTepy peryJsTHBHOTO BIUIMBY, SIKUI TOJSATae
B TOMY, II0 TaKMH MiIXiJ Ja€ 3MOTY ITOKa3aTH HE JIMIIE 3MICT IPUHIUIIIB,
a W ix pealbHy poib Yy MeXaHi3Mi aJMiHICTPaTHBHO-TIPABOBOTO
PETyIIOBaHHSA CLIBCHKOTOCIIONAPCHKOI MIsUTBHOCTI B YMOBaX OCOOJIHBOTO
nepioxy. Taka Kiracudikaiis € oOrpyHTOBAHOIO IIIe i TOMY, IO B OCOONIHUBUH
Mepiof  aaMiHICTPAaTHBHO-TIPABOBE PETYJIIOBAHHS 3MIHIOEThCA HE JIMIIE
3a 3MicTOM, a i 3a cocoOoM Jii: TOpsI i3 3aKOHHICTIO Ta BEPXOBEHCTBOM
MpaBa 3pOCTa€ 3HAYCHHSA OMNCPATHBHOCTI, aJalTUBHOCTI, OE3MepPepBHOCTI
BUPOOHHUIITBA Ta MPOIOBONIBUOI Oe3meku. OTKe, caMe KpUTEpiil Xapakrepy
PETYJIATUBHOTO BIUIMBY J0O3BOJISIE HAMOUIBII TOBHO CHCTEMaTH3yBaTh
NPUHIUIN BiATIOBITHO JIO TOTO, SIK caMe BOHHW BIUIMBAIOTh Ha OpraHizarilo,
crabimizamiro Ta 3a0€3MEeYCHHsT CTIMKOCTI arpapHOi MisSUTBHOCTI B yMOBax
0COOIMBOTO TIEPiOy.

3a mporo MAXOAYy MPHUHIUIK aIMiHICTPATUBHO-TIPABOTO PETYIIOBAHHS
CLTBCHKOTOCTIONAPCHKOI HisTBHOCTI TOUIIPHO TOMUTUTH Ha: 1) 3arambHO-
NPaBOBI MNPUHIMIM — BiJOOpaXXaloTh YHIBEpCallbHI 3acaly IMPaBOBOTO
BIUIMBY JIEpKaBH; 2) cHelialibHI MPUHINIHA — KOHKPETU3YIOTh OCOOJIMBOCTI
arpapHoi cgepu sk 00’ekTa MyOJidHOTO yHpaBiiHHSA; 3) (QyHKUIIOHANBHI
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NPUHINIHA XapaKTepU3YIOTh NPaKTHYHY CIPSIMOBAHICTD aJMiHICTPATHBHHUX
pillieHb B yMOBaX BOEHHUX, MOOUTI3aIlIHIX Ta KPU30BHUX BUKJIUKIB.

3aranpHO-TIPaBOBI TMPHUHIUIH  aaMIiHICTPaTUBHO-TIPABOBOTO  PETYITO-
BaHHS CLIBCHKOTOCIIONAPCHKOI JiSNIEHOCTI B YMOBaX OCOOJMBOTO TEPIOIy
CTaHOBIIATH 0a30Bi 3acaay, IO BH3HAYAIOTh MEXIi, 3MICT 1 CHPSIMOBAHICTh
BIIQJHOTO BIUIMBY JIepXKaBU Ha arpapHy cdepy. [lo 3araabHO-IIpaBOBHX
NPUHLIUIIB aJMiHICTPATHBHO-TIPABOBOTO PETYJIIOBAHHS CIIbCHKOTOCIIOAAP-
ChKOI IISUTBHOCTI B yMOBaX OCOOJIMBOIO MEpioay, Ha HAlly TyMKY, BapTo
BIJIHECTH: 3aKOHHICTb, BEPXOBEHCTBO MpaBa, MPONOPLIHHICTb, ITyOIiYHHI
iHTEpec 1 MpiopHUTeT Oe3MeKu.

HacrtynHa rpyna NpuHIOUIB aMiHiCTPAaTUBHO-IIPABOBOTO PETYIIOBAHHS
CLTBCHKOTOCTIONAPCHKOI MisTTBHOCTI B YMOBaX OCOOJMBOTO TEPIOIY € CHeli-
anpHI mpuHOUTHU. J[o SKUX MOIUIBHO BIAHOCHTH Ti 3acaigd, sKi Oe3mo-
CepenHbO BimOOpaXkaroTh BOEHHO-KPU30BY creludiky arpaproi cdepn.
CrewianbHi  TNPUHIMIK  aIMIHICTPATHBHO-TIPABOBOTO  PETyJIIOBaHHS
CITBCHKOTOCTIONAPCHKOI  MISTIBHOCTI B YMOBax OCOOJHBOIO  IMEPiory
BioOpaxar0Th HE aOCTPaKTHI IIIHHOCTI, a KOHKPETHI BUMOTH JO i
nmyOidHOi anMiHicTpanii: 30epiratn Oe3nepepBHICTh BUPOOHMIITBA, rapaH-
TYBaTH INPOAOBONbUY Oe3NeKy, THYYKO aJanTyBaTH MPaBOBI MEXaHi3MH,
MiATPUMYBaTH BHPOOHWKA Ta IIOCTIHHO Y3TO/DKYBaTH ITyOJNivHI MOTpeOn
3 mpuUBaTHUMH npaBaMu. Came 4epe3 Li NPHHIMIN arpapHe peryJoBaHHS
HaOyBae aHTHKPU30BOTO, OE3MEKOBOr0 1 BOTHOYAC MpaBO30epirarogoro
xapakrepy. [lo naHoi TpymM MNpHUHIMIIB, MH IPOIOHYEMO BIiJHECTH:
NPUHIUT Oe3IIepepBHOCTI arpapHOro BUPOOHUIITBA; TPUHIIMIT POAOBOIBYOT
0e3reky; NPUHLINI aalITUBHOCTI PETYIIIOBAHHS; MPHHIMII JIep)KaBHOI ITij-
TPUMKH BUPOOHMKA; IPUHIIUI OaJaHCy PUBATHHX 1 IyOIIYHUX IHTEpECIB.

TpeTbOr0 TPYyNOK0 NPHHIMIIB aJAMIHICTPaTHBHO-TIPABOBOIO PETYIIIO-
BaHHS CLIBCHKOTOCIIONAPCHKOI TiSNIFHOCTI B YMOBaX OCOONHBOTO TEPiOIy
€ (YHKUIOHATBHI MPUHIWIHN — [I€ 3aCajH, SKi XapaKTepu3ylTh HE CTUIBKU
3aranbHy IIHHICHY OCHOBY IIpaBa, CKUIBKM MPAaKTUYHAN pPEXUM [ii
nyOnmivHOi anmMmiHicTpanii B yMoBax BiliHHM, MOOiTi3alii Ta pecypcHHX
0OMesKeHb. 1X BHOKPEMIICHHS € BUIPABJAaHUM, OCKIJIbKH HayKOBi Mpalli Tpo
nmyOJiuHe yNpaBIiHHSA Y BOEHHUI Yac NPsSMO TIOB’S3YIOTH €(EKTUBHICTH
JIep>)KaBU 3 aJIalTHBHICTIO CHCTEMH YIPABIIHHS, THYYKHMH MeXaHi3MaMu
KOOp/AWHALI{, IUBHIKMM pearyBaHHAM Ha 3arpo3d Ta MiITPHMaHHIM
Oe3mepepBHOCTI YIPaBIIHCBKUAX TporeciB. Jlo maHoi Tpynmu NPUHIHAIIB
HaJIe)KaTh: MPHUHIUI OIEPATUBHOCTI aAMIHICTPATUBHHUX DPIlICHB; MPUHIIHIL
KOOpAWHAIII1; PUHITUI aHTHUKPU30BOi CIPSMOBAHOCTI; IIPUHIIAI BiJHOBITIO-
BaJIILHOTO XapaKTepy PeryIOBaHHS.
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ITPABOBE PETYJIFOBAHHS MDKHAPOI[HQi AKAJIEMIYHOI
MOBIJIBHOCTI Y CO®EPI BULIIOI OCBITH

JIr6uenko O. O.
acnipanm
Kuiscoxuil nayionanbHull eKOHOMIUHUL
yHigepcumemy imeri Baouma I'emvmana
M. Kuis, Yxpaina

[TpaBoBi 3acaau Mi>KHAPOAHOTO CIIBPOOITHUITBA Yy cepi BUIIOT OCBITH
Bu3HavyaroThesi posxaiiom XIII 3akony VYkpainm «[Ipo Bumry oCBIiTY».
Tak, BigmOBiZHO 1O CT. 74 1BOrO 3aKOHY (KA MICTUTHh TOJOXKCHHS,
IO CTOCYIOTBCSA [EpKAaBHOI MOJITHKH IMOJO MIiKHAPOIHOTO CIiBPOOIT-
HUITBA y c(epi BUIIOI OCBITH) 3 METOI0 PO3BUTKY MIKHAPOJHOTO CIIiBPO-
OiTHHIITBA y cdepi BHIIOI OCBITH Ta iHTErpamii CHCTEeMH BHIIOI OCBITH
JI0O CBITOBOTO OCBITHBOTO IIPOCTOPY Jiep)KaBa CIIPHSE BIPOBAIKEHHIO
MEXaHi3My TapaHTil SKOCTI BHIIOi OCBITH [UIsi CTBOPCHHS HEOOXiTHOI
B3a€MOJIOBIpH, TapMOHI3allli CHCTEM OI[IHIOBAHHS SKOCTI BHIIOI OCBIiTH
VYkpainn Ta €BpONEHCHKOr0 NPOCTOPY BHUINOI OCBITH; Y3TOIKEHHIO
HamionaneHoi pamku kBamidikamiit 3 pamkoro kBanigikarliit €Bporneiicbkoro
MPOCTOPY BHIIOI OCBITH A 3a0e3MedeHHs akaiaeMidyHoi Ta mpodeciiiHoi
MOOITHHOCTI Ta HAaBYAHHS MPOTATOM JKUTTS; CIIBIpami 3 €BPONEHCHKOIO
Mepexer0 HaI[lOHANBHUX HEeHTPIB iH(opMarlii mpo akameMidHy MOOIIBHICTh
Ta BU3HaHHs. JlepaBa 3MIHCHIOE 3aXOIU IIONO PO3BHTKY Ta 3MIIHEHHS
B32€MOBHTIIHOTO MI>KHAPOJHOTO CIIBPOOITHHITBA Y cdepi BHIIOI OCBITH i
HAYKH BIAMOBIAHO 1O JBOCTOPOHHIX 1 0araTOCTOPOHHIX MiXXHAPOTHIX
JoroBopis [1].
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VY cr. 1 3akony Ykpainu «IIpo BuIly OCBiTY» 3a3HAa4a€ThCs, IO aKaje-
MiYHa MOOINBHICTE — II¢ MOMJIHMBICTh YYaCHHKIB OCBITHBOTO MPOIECY
HAaBYAaTHCS, BUKJIAJATH, CTAXKYBaTHCS UM TPOBOJUTH HAYKOBY IisUTBHICTH
B IHIIOMY 3aKJIaJli BUIOI OCBITH (HAyKOBii yCTaHOBI) Ha TepuTOpii YKpaiHu
gy mo3a ii mMexamu. 3rigHo i3 4. 2 c1. 75 3akony Ykpainm «IIpo Bmmry
OCBITY» OIHHMM i3 OCHOBHHX HAIPSAMiB MIKHApOJHOTO CIiBpOOITHHIITBA
3aKJIa/liB BUILOI OCBITH € CHPUSHHS aKaJeMiyHidi MOOUIBHOCTI HAyKOBHX,
HAayKOBO-IIE/IarOTiYHUX MPaLiBHHUKIB Ta 0ci0, siKi HaB4alThes [1].

[Mopsinok peanizanii mpaBa Ha akaJeMiuHy MOOULIBHICTH 3aTBEPKECHO
noctanoBoro Kabinery MinictpiB Ykpainu Bin 12 ceprust 2015 poxy Ne 579
(B pemakmii mocraHoBn Kabinery MinicTtpie Ykpaiam Big 13 TpaBHA
2022 poxy Ne 599) (mamni — Iopsmox) [2].

JisutbHICTP  YKpalHCBKHX, 1HO3EMHHX 3aKJIaJiB OCBITH (HAyKOBHX
YCTaHOB) Ta YYAacCHHKIB aKaJeMi4HOi MOOITBHOCTI TiJ dYac BHKOHAHHA
mporpaM  akajaeMiuHoi MOOITBHOCTI IMOBHHHA BIIMNOBIZATH OCHOBHHUM
npuHounaM CrinbHOT eknapaliii MiHICTpiB OCcBiTH €Bporu «EBporneichkuit
npoctip y cdepi BHmOI OCBiTW», BuMHEHOi y M. bononei 19 uepBHS
1999 poky (bomonceka pnexmapauis) [3], Yroai mpo acomiamiro Mix
VYkpaiHoto, 3 omgHiei cTopoHn, Ta €BponerickkuM Coro30M, €BpOIEHCHKIM
CHIBTOBAapHCTBOM 3 aTOMHOI €Heprii 1 iXHIMH Jep:kaBaMHU-WICHAMH, 3 iHIIOT
cTopoHH, mignucanoi 27 depBHsa 2014 poky [4], mporpaMHUM JOKyMEHTaM
y cdepi ocBitH, po3pOOIEHHM MDKHAPOJHUMH OpTaHi3allisiMH, MiXHa-
POAHUM JOTOBOpaM YKpaiHM Ta IHIIMM JOKYMEHTaMm, IO BHU3HAYaIOTh
noJiTuky Ykpainum y cdepax ocith i Hayku. J{ns peanmizamii mpaBa Ha
aKaJieMiuHy MOOUIBHICTh YKpaiHCBKMH Ta 1HO3EMHHMH 3aKjiaJi OCBITH
(HaykoBa ycTaHOBa) YKJagalOTh Yy THCHMOBIM abo enekTpoHHiil (opmi
JIOTOBIp MDX 3aKiaJaMH-TIApTHEPaMH NP0 BUKOHAHHS MPOTPaMH aKaje-
Mi4HOi MOOLTBHOCTI (MApTHEPCHKHA T0roBip) [2].

YyacHuKaMu akageMigHoi MOOLITBHOCTI BignoBigHO A0 Ilopsinky MOXyTh
OyTu: TpoMansgHH YKpaiHHU, iHO3EeMIIi Ta ocobu 6e3 TpoMaasHCTBA, 0coOH,
SIKMM HaJlaHO CTaTyC 3aKOPJOHHOTO YKPaiHIIL, 0COOH, SIKMX BH3HAHO ODKEH-
IKIMH, Ta O0COOH, SIKI MOTPEeOYIOTh J0AaTKOBOTO 3aXHUCTy, SIKi 3100yBalOTh
BUIIly OCBITY NEBHOT'O OCBITHBHOT'O, OCBITHBO-HAYKOBOT'O/OCBITHHO-TBOPYOTO
piBHS, HayKOBWIl CTYHIiHb 3a JEHHOIO (0YHOIO) (POPMOIO 37M00YTTSI OCBITH
(3 BigpuBOM BiJ BUPOOHUIITBA) 200 MPAITFOIOTH 32 OCHOBHUM MicCIleM poOOTH
B IIEBHOMY YKPaiHCBKOMY 3aKIIaJi BUIIOI OCBITH 1 SKi HA YMOBax i B OPS/-
Ky, Bu3HadeHuX [lopsakom, OepyTh y4acTh y mporpami akageMigHoi MoOiIb-
HOCTI B iIHO3eMHOMY 3aKJjajli OCBiTH (HayKOBii yCTaHOBi); iHO3eMIIi, 0COOH
0e3 rpoMajsHCTBA, SIKi 3400yBalOTh BHIIY OCBITY, HayKOBHH CTYIiHb 200
MPAIOI0Th B 1HO3EMHOMY 3aKjaJi OCBITH 1 SKi Ha yMOBax 1 B HOPSIKY,
Bu3HaueHnx [lopsakom, OepyTh ydyacTh Yy mporpami —axaaemigyHol
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MOOUTPHOCTI B TIEBHOMY YKpaiHCBKOMY 3akjiafi OCBiTH (HayKOBiil
ycraHoBi) [2].

Jns yJacHWKIB akaJeMiqHOT MOOUTHHOCTI BaXKJIMBHMHU 3 MPAKTUIHOT
TOYKH 30Dy € MUTaHHS NPO 0OpaHHs HAJIEKHHUX BUIIB Ta HOPM MIXXKHAPOIHOI
aKa/IeMivHOI MOOLITBHOCTI.

AxanemiuHa MOOITBHICTE 37400yBauiB OCBITH (HAyKOBOTO CTYIEH:),
a TaKOX NeJaroriyHHuX, HayKOBO-TIEJaroriyHuX, HAyKOBHX, IHIIMX MpalliB-
HUKIB 3aKJIaJliB OCBITH ITOAUIAETHCS Ha!

1) 3a micuem ii peamizamlii: BHYTpIilHIO, IO Iependadae HaBYaHHS,
BUKOHAHHS ITPOTPAaMH aKaJIeMiYHOT MOOIJIBHOCTI YKPalHCHKUM YYaCHHKOM B
IHIIOMY YKpaiHCHKOMY 3aKJIafi OCBITH (HayKOBIii yCTaHOBI), BIAMiHHOMY BiJ
MICI TIOCTIfHOTO HaBYaHHSA (poOOTH); MDKHApPOIHY, IO Mependavae
HaBYAHHS, BHUKOHAHHS IPOTpaMH aKaIeMidHoi MOOITBHOCTI YKpaiHCBKUM
YY4acCHHKOM B iHO3EMHOMY 3akjajli OCBITH a00 iHO3EMHOTO ydYaCHHMKa —
B YKpalHCHKOMY 3aKJIajli OCBiTH (HAyKOBiil yCTaHOBI);

2) 3a ceporo TisUTHOCTI — HA OCBITHIO Ta HAYKOBY;

3) 3a cmocoboMm peamizamii: OYHY; AMCTaHLIKMHY; 3MilIaHy (O4YHO-
JUCTAHIIIHY );

4) ocBITHA akajgeMiuHa MOOUIBHICTH 32 MPOLEAYPOIO BU3HAHHS PE3yIIb-
TaTy MpOTpaMH aKaJeMidHOi MOOUTBHOCTI MOIUIAETHCS HA: KPETUTHY, IO
nependayae HaBYAHHS YKPAiHCHKOTO YYacHHKA B IHO3EMHOMY 3aKJasi-
maptHepi abo iHO3eMHOrO ydYaCHHKa B YKpaiHCBKOMY 3aKiaji-lapTHepi
3 METOI0 JTOCATHEHHS Pe3yJIbTaTiB HaBYaHHS Ta/a00 BiIMOBIIHHX KOMIIC-
TEHTHOCTEW 13/0e3  3m00yTTsI KpeauTiB  €Bporeiichkoi  KpeauTHOI
TpaHC]epHO-HAKONMYYBAJILHOI CHUCTEMH, IO OyayTh BW3HAaHI B yKpaiH-
CbKOMY (A1l YKpaiHCBKOTO y4acHHKa) abo iHOo3eMHOMY (I 1HO3EMHOTO
yYacHHUKa) 3aKJIafi-apTHEPi MOCTIHHOTO MICIsI HaBYaHHS, CTYIICHEBY, IO
nepenbayae HaBYAHHS YKpPaiHCBKOTO yYacHHMKa B 1HO3EMHOMY 3aKiafi-
maptHepi abo iHO3eMHOro ydYaCcHHMKa B YKpaiHCBKOMY 3aKiaji-apTHepi
32 y3TO[DKEHHMMH MDK TaKMUMH 3aKJafaMd  OCBITHIMH  (OCBITHBO-
npodeCifHUMHU) MporpaMaMy 3 METOK0 3M00yTTS IMEBHOIO piBHS OCBITH,
0 Ja€e Takid ocobi MpaBO Ha OTPUMAHHS JOKYMEHTa IpO BHIILY OCBITY
B YCTAHOBJICHOMY 3aKOHOAABCTBOM MOPSAKY [2].

dopmamu akaieMiYHOT MOOUTBHOCTI €:

1) ans ydacHHKIB akameMidHOi MOOULTBHOCTI, SKi 3100yBarOTh OCBiTHil
CTYIiHb (PaXOBOTO MOJOAIIOrO OakaiaBpa, OakaigaBpa, MaricTpa: HaBYaHHS
32 OCBITHIMH (OCBITHBO-TIpO(ECIHHUMH) TIporpaMaMHl KpeauTHOi abo
CTYIICHEBOI aKageMidHOi MOOUTPHOCTI; MOBHE CTa)XyBaHHS; HaBYAJIBHO-
HAyKOBE CTa)XyBaHHs;, HAayKOBE CTaXyBaHHS; IPAaKTUKa; iHIII (QopMHU
(yqacTp y cemiHapax, KOH(EpEeHIsx, BHCTYNH Ta MyOJiKalii B Mexax
MEBHOI CIENiaTbHOCTI/TaTy31 3HaHb TOIIIO);
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2) nist yYaCHUKIB aKaJeMiqHOi MOOIUIBHOCTI, SIKi 3/J00yBalOTh OCBITHBO-
HAyKOBHH CTYHiHb JOKTOpa (inocodii/mokTopa MHUCTENTBa, HayKOBUIl
CTYINiHb JOKTOpa HayK a0o0 € MeNaroriYHuMH, HayKOBO-TIEJaroridHHMH,
HAYKOBHMH, IHINVMH TIPAIiBHUKAMH 3aKJIAJy OCBITH (HAYKOBOi YCTaHOBH):
y4acTh y TporpaMax KpeOUTHOI akaaeMidHoi MOOITBHOCTI YYaCHHUKIB
aKaJgeMiyHoi MOOUTBHOCTI, $IKi 3700yBalOTh OCBITHBO-HAYKOBHH CTyIIiHB
JokTopa (isocodii/mokTopa MUCTEITBA; y4acTh Y CHUIBHAX OCBITHIX Ta/abo
HAYKOBHX TIIPOEKTaX; BHKJIAJaHHS; CTaXyBaHHs;, HAYKOBE JOCIHIiKEHHS;
HayKOBE CTa)KyBaHHS; MOBHE CTa)KyBaHHS; MiJBUILEHHS KBai(ikamii; iHmi
¢opmu (ydactb y cemiHapaX, KOH(EpeHLIsSX, BHCTYNH Ta ITyOmiKkarii
B Me)Kax MEBHOI CTENialbHOCTI/Tally31 3HaHb TOIIO) [2].

TpuBanicte y4acti y mporpami (mporpamax) akaaeMiqHOT MOOUTBHOCTI
JUIL yYaCHHKIB aKaJeMidyHOi MOOITBHOCTI, $Ki 3400YyBalOTh OCBITHBO-
HAyKOBHH CTYIiHB JOKTOpa (inmocodii/qokTopa MHCTENTBA, HAYKOBHUH
CTYIiHb JOKTOpa HayK a00 € MeJaroriYHUMH, HAYKOBO-TICAAarOriyHHMH,
HAYKOBHMMH, IHIIMMH TPALiBHUKAMHU 3aKJajy OCBITH, HE MOXE IEpEeBH-
IIyBaTH JIBOX POKIB HOCHiib. J[Isi y4acHHKIB akajgeMidHoi MOOUIBHOCTI,
AKi 3700yBalOTh OCBITHIM CTyIiHb (haxOBOTO MOJIOJIIOTO OakajaBpa,
OakanaBpa, MaricTpa, CyKyllHa TPHBAJICTh yd4acTi y mporpami (mporpamax)
akaJeMigHOi MOOLITBHOCTI He MOKe TepeBUIyBaT 50 BiICOTKIB TPUBAIIOCTI
HOPMATHBHOTO CTPOKY HAaBYAaHHS 3a BIIIOBITHOIO OCBITHROIO (OCBITHBO-
HAYKOBOIO/OCBITHBO-TBOPUOIO) TIpOTpaMoro [2].

OpHi€0 i3 BOXIMBUX NepeayMoB e(eKkTHBHOI peanizaiii Mi>KHapOIHOT
aKa/IeMIuHOi MOOLITBHOCTI € BHPILIEHHS MUTaHb MPO JDKepena 11 MaTrepiaib-
HOTr0 3a0e3Ie4eHH.

Cutig 3a3HaYMTH, IO MaTepialibHe 3a0e3eueHHs] YKPaTHChKUX YYaCHHKIB
y mporpamax MiDKHApOTHOI aKaaeMidHOi MOOLIBHOCTI BiAMOBIIHO IO MiX-
HApOJHMX JIOTOBOPIB YKpaiHM Ha ABOCTOPOHHIH OCHOBI ab0 3a paxyHOK
CTOpPOHH, IO TIpuiiMae, abo 3a paxyHOK CTOPOHH, IO HAIpPABIIAE, KPIiM
BUMOT, BH3Ha4YeHHX [lopsakoM, 3mIMCHIOETHCA BIANOBIAHO IO BHUMOT
[TosoxkeHHS PO YMOBH MaTepialbHOTO 3a0e3MeueHHs OCi0, HampaBJICHHX
3a KOpJOH Ha HaBYaHHS Ta CTa)XXyBaHHS, 3aTBEP/PKEHOTO ITOCTAHOBOIO
Kabinety MinictpiB Ykpainu Bin 4 6epesns 1996 poxy Ne 287 [5]. B inmmx
BUNagKax (D iHAHCYBaHHS BHTpAT, SKi 3/IHCHIOE YKpalHCBKHH YYacHUK,
BKJIIOYAIOYH OIUIATY MPOi31y, MPOKHBAHHS, JOOOBUX, Xap4yBaHHs, MEIUUHE
3a0e3leUYeHHs Ta CTPaxyBaHHsA TOIIO, 3AIHCHIOETHCSA 32 BIACHI KOIUTH
TaKOTO YYaCHHUKA Ta/a0o iHMMX (Gi3UIHNX (FOPHUANIHUX) 0Ci0, SIKIIO 3aKiIaj-
mapTHep He 3abe3medye 3AiHCHEHHS 3a3HaueHWX BUTpaT. HamaHHA yKpaiH-
CBKUM 3aKJIaJIOM OCBITH (HAayKOBOIO YCTaHOBOIO) Jiep)KaBHOi abo KOMY-
HalbHOT (OPMH BJIACHOCTI yKpAlHCBKUM YyYacHHKaM OpraHi3alliiiHuX,
MIPOTOKONBHO-1H()OPMALITHAX, KOHCYJIbTAIIMHUX IOCIYT, MOCIYT 3 IIepe-
KJIay 3[iHCHIOEThCS O€30TUIaTHO BiMOBIIHO 10 3aKOHOIABCTBA [2].
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AIMIHICTPATUBHO-ITPABOBI 3ACAIX BUABJIEHHA,
PO3ILIYKY TA YIIPABJIIHHA AKTUBAMMU, ONEPKAHUMHA
BIJI KOPYIIHIMHUX TA IHIINX 3JIOYNHIB

Marpniii C. M.
3000y6au [IBH3 « Yuisepcumem cyuachux sHaHb»
M. Kuis, Yxpaina

[TOHATTS «aKTHBW» € MIDKrally3eBUM TEPMIHOM 1 BUKOPUCTOBYETHCS
y (inaHCcOBOMY, I'OCIOAAPCHKOMY, IIMBIIBHOMY Ta KPHMIHAJBLHOMY IpaBi,
a TaKOXX B EKOHOMIUHIH Teopii Ta OyxranrepcbkoMy o0Ouiky. Lle 3ymoBioe
BIJICYTHICTb €IMHOTO YHIBEpCAIbHOIO MiAXOLY 10 BU3HAYCHHS IOHATTS
aKTUBIB, OCKUIBKM Yy KOXHIH Tramy3i HayKd Ta 3aKOHOJABCTBA BOHO
PO3KPUBAETHCS 3 YpaXyBaHHAM IPeIMETa IIPABOBOTO PETYIIIOBAHHSL.

ETuMomoriaHo TepMiH «aKTHB» TOXOAWTH BiJl JIATHHCHKOTO CJIOBa
activus, mo o3HayYac «iSABHHMN», «TaKWii, IO Ji€», TOOTO TaKWiA,
10 BHUKOPHCTOBYEThCA Y JISUIBHOCTI Ta MPUHOCHTH IEBHHH pe3yJbTar.
VY HayKoBill JliTepaTypi 3BEpTaEThCs yBara Ha Te, IO aKTUB € 00’€KTOM,
kit abo Ge3nocepeHbo Oepe y4acTh Yy AisTIbHOCTI, 800 BUKOPHCTOBYETHCS
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JUIsl TOCSITHEHHS! TeBHOT MeTH . Take 3arajbpHe pO3yMiHHS aKTHBY J03BOJISIE
pO3IIIsIaTH HOTo He JINIe K MaTepialibHUN 00’ €KT, aie 1 K eKOHOMIYHHUN
pecypc abo MaifHOBE IpaBo.

VY HaykoBiii yiteparypi cdopmyBanocs IeKiIbKa OCHOBHHX IIXOJIB
0 BH3HAYCHHS TOHATTA akTuBiB. [lepmmil migxig mMOB’sS3ye aKTHBH
3 KaTeropiero BIacHoCTi. [IpecTaBHUKHN HOTO MiIXOAY BU3HAUAIOTH AKTHBH
SK MaiHO abo0 IIHHOCTI, W0 HaJleXaTh NEBHOMY CYO0’€KTy Ha MpaBi
BiaacHocTi. 3okpema, @.®. ByruHenp 3a3HauaB, IO AKTHBH (DAKTHIHO
€ 3acobamu ab0 MaifHOM MiANPUEMCTBa, TOOTO 00’ €KTaMu, sIKi epedyBaroTh
y HOro BIAaCHOCTI Ta BHUKOPHCTOBYIOTBCS Y TOCHOJAPCHKIH MisIIBHOCTI
[1, c. 135]. MonibHOi mo3mIii HoTpuMyBamucs Takok B.A. Hoikos,
B.B. I'purop’eB, I.LH. OcTpoBKiH, SKi pO3INsSfand akTHBU SK BIACHICTh
(hizmyHOi 200 IOPUAMYHOI OCOOW, IO Ma€ TPOIIOBY OI[IHKY Ta BHKOPHC-
TOBY€ThCS y Tporieci mismbHOCTI [2, ¢. 148]. ¥V Mexax IpOro miaxony
KJIFOUOBOIO 03HAKOIO aKTUBY € HOT'0 HAJICXKHICTh IEBHOMY Cy0’€KTY Ha NpaBi
BJIACHOCTI, OJIHAK TaKWH MiJXiJi HE BPAaXxOBY€ BUIAJKH, KOJIH aKTHB ITepe-
OyBae He y BJIaCHOCTI, a Y BOJIO/IHHI UM KOPHCTYBaHHI, 800 KOHTPOIIIOETHCS
Ccy0’€KTOM Ha IHITUX MPABOBUX ITiICTABAX.

Jpyruit minxix oTOTOXHIOE akTHBH 3 MaitHOM. 30kpeMma, O.M. Iletpyk
MiJ aKTHBaMH PO3YMIB OyIb-Ke MaWHO, IO Ma€ BapTICTh 1 HAJICKHUTH
¢dizuuHi abo ropuamuHiii ocobi [3, c¢. 97]. Y mpoMy BHIIQAKY aKTHBU
PO3TIILIAIOTECS K CYKYITHICTh MaTepialbHUX Ta HeMaTepialbHUX I[iHHOC-
TEH, 110 MaOTh TPOIIOBY OIHKY. OmHaK 1 Iel miAXia € Aeno 0OMEKEHIM,
OCKIJIbKM HE BPaXxOBYE €KOHOMIYHY CYTHICTh aKTHBY SIK PECYpCY, IO MOXe
NPUHOCUTH E€KOHOMIYHY BUTOJy a00 BHKOPHUCTOBYBATHCS ISl JOCSITHEHHS
IIEBHOI METH.

Tperifi minxix € HAHOULIPII TOMMPEHHM Yy CYYacHi EKOHOMIiUHiH
Ta (DiHAHCOBIA HAyIll 1 TMONATA€ y PpO3TIAAI AKTHBIB SIK EKOHOMIYHHX
pecypciB. Tak, I.A. brank BH3Hauae aKTHBH AK EKOHOMIUHI pecypcH,
10 KOHTPOJTIOIOTECS MiANPUEMCTBOM Ta BUKOPHCTOBYIOTECS Y TIpoIieci Horo
nisuibHOCTi  [4]. TlomiOHOT mO3MIIT JOTPUMYIOTHCS aBTOPH MiJpy4YHHKa
«®DinaHcu 3apyODLKHHX Koprmopamii», 3a pea. B.M. degocosa, siki mifg
aKTHBaMH PO3YyMIiIOTh €KOHOMIUHI pecypcH, 10 MOBHHHI IPHHOCUTH JOXi[
a0o IHIIYy eKOHOMIUHY BUTONy Y MaiiOyTHbOMY [5, ¢. 17]. ¥ npomy migxomi
KJIFOUOBOIO O3HAKOIO0 aKTHBY € HE JIMIIE HAIEXKHICTb, a i KOHTPOJb Hal
pecypcoM Ta MOXIIMBICTh OTPUMAHHS €eKOHOMIYHOI BUTOAN Y MaliOyTHEOMY.

Okpemi HayKOBII MPONOHYIOTH KOMIUIEKCHHM MiOXiJ JO PpO3yMiHHS
akTuBiB. 30kpema, JI.JI. ['operpka BU3HaUa€e akTHBH SIK CYKYITHICTh MaliHa Ta
MaifHOBHX IPaB, 10 MalOTh TPOILIOBY OIIIHKY Ta KOHTPOJIIOIOTHCS Cy0’€KTOM
rocrofapioBanas [6, c. 12]. O.M. Ilerpyk TakoX BKIIOYa€e OO CKJIATY
aKTUBIB HE JIMIIEC MarepiasbHi 00’€KTH, ajie ¥ MaiHOBI MpaBa Ta TpaBa
BuMord [7, c. 215]. Takuii miaxix € HaHOLIBII MOBHUM, OCKIJIBKU BPaXOBYE
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Cy4acHI €KOHOMIYHI peaii, e 3HauHy YacCTHHY aKTHBIB CTaHOBISITH caMe
HeMaTepiajibHi aKTHBH, KOPIIOpAaTHBHI IpaBa, (hiHAHCOBI IHCTPYMEHTH Ta
1HIITI MaifHOBI TIpaBa.

AHaii3 HaBeleHNX HaYKOBUX IiAXOJIB JO3BOJISIE 3pOOUTH BHCHOBOK, IIIO
Yy HayKOBii IiTepaTypi AaxkTHBH pO3ITIAAAIOTECA Yy TPHOX OCHOBHHUX
3HAYCHHAX: SK MaiHO, SIK E€KOHOMIYHI pecypcH Ta SK MaiHOBI IpaBa.
[Tpu upoMy y Cy4acHHX yMOBax HaWOiJIbLI OOTPYHTOBaHUM € KOMIUIEKCHUIN
MiAX1A, BIAMOBIZHO MO SIKOTO AKTHBU BKIIOYAIOTh MaTepiaibHi 00’€KTH,
IPOIIOBI KOINTH, LiHHI Tanepd, KOPIOpaTWBHI NpaBa, MaiHOBI IpaBa
Ta IHII pecypcH, II0 MAaroTh EKOHOMIYHY MWiHHICT Ta IepedyBaroTh
Y BIIACHOCTI 200 TiT KOHTPOJIEM MEBHOTO CY0 €KTA.

[Ifo cTocyeTbesl 3aKOHOAABYOTO BH3HAYEHHS MOHSATTS aKTHBIB, TO BOHO
3akpimieHe y 3akoHi Ykpaian «lIpo Oyxrantepcekuii oOmik Ta (iHAHCOBY
3BITHICTH B YKpaiHi», BIATIOBIAHO O SKOTO aKTHBU — II€ PECYPCH, KOHTPO-
JbOBaHI MiJIPHUEMCTBOM Y PE3YJbTaTi MHUHYJIUX TMOJiif, BHUKOPUCTAHHS
SKHX, SIK OYIKYETBHCS, NMPHUBEAE MO OTPHUMAaHHS €KOHOMIYHHMX BHUTOJ Yy Maii-
OyTHBROMY [8].

PazoMm 3 THM y cdepi KpHUMIHAJIBHOTO IIPOLECY MOHSTTS AaKTUBIB
BUKOPHCTOBYETHCS y OUTBII IMUPOKOMY 3HAYCHHI. 30KpeMa, MOJO0KCHHS
KPUMIHAJIBHOTO MPOLECYalbHOTO 3aKOHOJABCTBA Iepea0adaroTb MOXKIIH-
BiCTP HAKJIAZICHHS apeIiTy Ha MaifHO, TPOIIOBI KOINTH, I[iHHI IMamepu,
KOpIIOpaTHBHI IIpaBa Ta iHII MaifHOBI npaBa. BinmosixHo misuteHicTs Harrio-
HAJIbHOTO areHTCTBa IIOB’sS3aHa HE JIMIIE 3 MarepialbHUMH 00’ €KTaMH,
ane i 3 MaliHOBUMH NpaBaMy Ta (PIHAHCOBUMHU aKTHBaMH. Take po3yMiHHS
aKTUBIB BUILUIMBAE i3 TOJ0XECHh KPUMIHATBHOTO MPOIECYATFHOTO KOJACKCY
Vkpainun Ta 3akoHy Ykpainu «[Ipo HamionansHe areHTcTBO YKpaiHu
3 NMUTaHb BUSIBJICHHS, PO3IIYKY Ta YNPAaBIiHHSI aKTHBaMH, OJCP>KaHUMH
BiJl KOPYIIIIITHAX Ta IHINX 3TOYHAHIBY.

OTxe, y KOHTEKCTI HisutbHOCTI HamioHaapbHOTO areHTCTBA MOHATTS
«AKTHBW» JIOUIIBHO PO3IIIAIATH AK MAUHO, 2POULOGi KOWmu, YiHHi nanepu,
KOpnopamueHi npaea, Mainosi npasa ma iHuii 006 €Kmu yusinbHUx npas, sKi
Maiome  eKOHOMIYHY eapmicmb, nepebysaiomv y 61acHocmi abo nio
KOHMpONeM negHoi ocodbu ma Mmodxcymv Oymu ob’ekmom apewmy y
KpuminanbHomy nposadoicenti. CaMe Taki aKTUBH CTAHOBJATH IPEIMET
nisutbHOCTI HarioHanbHOro areHTcTBa y cdepi iX BHSBICHHS, PO3IIYKY,
YIpaBIiHHS Ta peaji3arii.

HeoOximHicTh BHSABICHHS Ta pO3MIYKYy aKTHUBIB 3yMOBIEHA THM,
II0 y CyYacHHMX YMOBax 3HayHa YacTHHA KPHMIHAJbHMUX MPaBONOPYILICHb,
0COOJIMBO KOPYMIIHHUX Ta €KOHOMIYHUX, BUMHSIETHCS 3 METOIO OTPHUMAHHS
MaiHOBOI BUIOJM. Y TAaKUX BUIAJAKAX KIYOBUM 3aBJAHHSAM JIE€PKaBU
€ He JIMIIC TPUTITHECHHS BUHHOT 0COOM IO KPUMIHABLHOI BiMTOBITaIbHOCTI,
are ¥ BUSIBJICHHS MaliHa, OJIEpKaHOTO 3JOYMHHUM IUIIXOM, HOT0 apemT
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Ta TOJAJIBIIE TOBEPHEHHS y MOXiJ JepkaBu ab0 3aKOHHOMY BIIACHHKY.
Takuii WiAXix BIAMOBiTaE CydacHiI MDKHAPONMHIN TPAKTHUIl, BIIMOBIIHO
IO SKO1 ONHUM 13 HaWOULTEII e()eKTUBHHUX CIIOCOOIB MPOTHIIl 3TTOYMHHOCTI
€ T030aBJICHHS MPABONOPYIIHUKIB E€KOHOMIYHOI OCHOBH IX [iSUTBHOCTI.
30kpema, HEOOXiIHICTh BHSABICHHS, apemTy, KOH(]icKamii Ta ympaBITiHHS
aKTHBaMH, OJEPKaHUMH 3JIOYMHHUM IUIIXOM, IependadyeHa IoJI0KEHHIMA
Konsenii Opranizamnii O6’eqnanux Hamiii mpotu xopymiiii 2003 poky [9],
sIKa BU3HA4ya€e MOBEPHEHHs aKTUBIB OJHUM i3 OCHOBHHUX NPHHIUIIIB Mi>KHA-
POAHOI aHTHKOPYMNILIHHOI MOMITHKH, a Takox KonseHmii Paan €Bporu mpo
BiIMHBAHHS, MOIIYK, apeIT Ta KOH(DICKAIIO JOXOIB, OJCPKAHUX 3TOUYHH-
HUM IIIIX0M, Ta Tpo ¢inancyBarHsa Tepopmsmy 2005 poky [10], mo nepen-
0avae CTBOPEHHS Jep)KaBaMH CIICLialbHAX MEXaHi3MiB PO3IIYKY Ta yIpaB-
JMiHHSA apeIITOBaHUMH akTHBaMH. KpiM TOro, Ha MIiKHapOIHOMY piBHI
HEOOXigHICTh e()EeKTUBHOI CHUCTEMH pPO3LIYKYy Ta YIPaBIiHHI aKTHBaMHU
3aKpilJICHa y peKkoMeHmalisx ['pymu 3 po3poOku (iHAHCOBHX 3aXOJiB
6opoteou 3 BigmuBaHHsaM kowTiB (FATF) [11], a Takox y nmpaBoBHX akTax
€Bponeiicbkoro Corosy, 30kpema Jlupektusi €Bpomneiicbkoro IlapmameHty
i Pamu 2014/42/€C npo 3amopoxeHHs Ta KOH(ICKAIiI0 3ac00iB 1 TOXOMIB
BiJl 3JIOYMHHOI JisITFHOCTI B €Bporeiicbkomy Corosi [12]

BusiBneHHs akTHBIB MOJSATa€e y BCTAHOBIICHHI (hakTy iCHYBaHHSA MaiiHa,
KOITiB a00 MaWHOBHX IIpaB, SKi MOXYTh OyTH IIOB’S3aHi i3 BUYMHEHHSIM
KPUMIHAJIBFHOTO MPABOMIOPYIICHHA. BiqNOBITHO BCTAaHOBIIOETHCS HASBHICTH
aKTHBIB, iX BHJ, OpPIEHTOBHA BAapTICTh, a TaKOX MOXIUBHI 3B’sA30K
13 T 103pIOBaHOI0 0c000k0 200 IHIIMMHU 0COOaMHU, TIOB’ I3aHUMU 3 HEIO.

HeoOximHiCTh caMe pO3IIyKy aKTHUBIB 3yMOBJICHA THUM, IO y OUTBIIOCTI
BUIAJKIB aKTUBH, OJEpKaHi 3J0YMHHHUM IUIIXOM, IPHXOBYIOTBCS, TEpe-
0QOPMITIOIOTECSI Ha IHIIUX OCi0, BUBOIATHCS 3a KOPIOH abo TpaHcdop-
MYIOTBCSL y IHIOI BHAM MaifHAa 3 METOK YHEMOXJIMBJICHHS IX aperury
Ta KoH(ickarii.

Pazom 3 THM HakIaZeHHS apeIiTy Ha aKTHBH caMe IO co0i He BHUPIIIye
npobieMy ix 30epexeHHs, OCKUIBKU apelliTOBaHe MaifHO MoTpedye Haiex-
HOTO ympaBiiHHA. Y pasi BiICYTHOCTI e(heKTHBHOTO MEXaHi3My YIpaBIiHHS
apeliTOBaHUM MalHOM Take MaliHO MOKE BTpadyaTH CBOIO EKOHOMIYHY
BapTICTh, IICYBaTHCS, 3HELIHIOBATHUCS a00 MOTpeOyBaTH BUTpAaT Ha HOTO
yrpuMaHHsA. OCOONUBO LI CTOCYEThCS MIANPUEMCTB, KOPIIOPATHBHUX MPaB,
HEPYXOMOCTIi, TPAaHCHMOPTHHUX 3acO0iB, IIIHHMX IIAllepiB Ta IHIIOTO MaifHa,
sKe ToTpedye mocTiiHOTO ympaBiiHHA. CaMe TOMY BaKJIMBHM €JIEMEHTOM
CHCTEMH TPOTHAI] 3IIOYNHHOCTI € He JIUIIE BUSABICHHS Ta PO3IIYK aKTHUBIB,
ane ¥ opranizamis iX €(QEKTUBHOTO YIPABIiHHSA 3 METOI 30epe)KeHHs
a00 30UIbIIEHHS X BapTOCTI.

HeoOxinHicTh ymnpaBiiHHS aKTUBaMH TakKOX IIOB’s3aHa 3 THM, IO
KpUMiHaJIbHE MTPOBa/HKEHHSI MOKE TPUBATH 3HAYHHI 4ac, i IPOTITOM LbOTO
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Yacy apelToBaHe MaiHO IOBMHHO 30epiratucs y HajleKHOMY craHi. [lepe-
Jladya Takoro MaiHa B YIPaBIiHHS CHELiali30BaHOMY OpraHy J03BOJISIE
3a0e31eYnTH HOro 30epeKeHHs, BUKOPHCTAHHS 3 SKOHOMIYHOK BHUIOOI0,
a y BHU3HAUYCHHX 3aKOHOM BHIIAJKax — MHOr0 peali3amild 3 METO
3armobiraHHs BTPaTi BapTOCTi.

Oxkpemo cii 3BepHyTH yBary Ha Te, IO 3aKOHOJABENb MOB’S3Y€E IisUTb-
HicTh HallioHaJpbHOTO areHTCTBAa caMe 3 aKTHBaMH, OJACPIKaHUMH BiJ
KOPYIIIHHUX Ta 1HIIKX 371049MHIB. L]e 3yMOBIEHO THM, IO caMe KOPYIIiKHI
3JI0YMHHM, SIK TPAaBWIIO, TIOB’si3aHI 3 OTPHMAaHHAM 3HAYHUX MaTepialbHUX
BUTOJI, IKI MOXYTh ICHYBaTW y BHIJIS/I T'POIIOBHX KOIITIB, HEPYXOMOCTI,
KOPIIOpATHBHUX IIpaB, IIHHUX IarepiB, TPAaHCIIOPTHUX 3ac00iB, 00 €KTIB
PO3KOIII Ta IHIMIMX aKTHBIB. Y TaKUX BHIIAJIKAX TOJOBHOIO METOI0 KpHMi-
HaJIbHOTO IIPOBAKEHHS € HE JIMILE MOKapaHHSI oco0H, aje it mo30aBieHHs
il He3aKOHHO OfIepP)KaHUX aKTHBIB.

Kpim Toro, HeoOXiHICTh CTBOPEHHS CICIIaJbHOI0 OpraHy s yIpaB-
JIHHS TaKMMHU aKTUBaMu OOYMOBJIEHA THUM, IO aKTHBH, OJIEPXKaHi 3JI0YMH-
HUM [UIIXOM, YacTO MaloTh CKJIQJHY CTPYKTYpPY, MOXYTb 3HaXOJIUTHCS
y pI3HMX IOPHCAMKLINX, OyTH OQOpPMIIEHMMH Ha IIJCTaBHUX 0ci0 abo
icHyBaTH y (opMi KOpPIIOPATHBHUX TpaB 4YM (HiHAHCOBUX IHCTPYMCHTIB.
e motpebye cnemiadbHUX 3HAHB, MOCTYITy JO iHPOPMALIHHUX PeCypcCiB,
MDKHApPOJHOTO CIIIBPOOITHHIITBA Ta CIEIIAIFHUX MPOLEAYyp YIPaBIiHHS
TaKHMH aKTHBaMH.

TakuM 4YMHOM, HEOOXIHICTh BUSIBIICHHS, PO3IIYKY Ta YNPABIiHHS aKTH-
BaMH, OJIep)KaHMMHU Bl KOPYIIIHHUX Ta IHIIMX 3JIOYMHIB, 3yMOBJICHA
notpeboro 3abe3nedeHHs e(QEeKTUBHOCTI KPUMIHAIBHOTO IPOBAJDKEHHS,
BIJIIIKOJYBaHHS IIKOJM, 3aBAaHOI KPUMIHAJIBHUMH IPaBONOPYIICHHSIMH,
TIOBEpHEHHS HE3aKOHHO OJICP)KAHUX aKTHBIB, a TAKOXK HEIOIYIICHHS BTPaTH
€KOHOMIYHOI BapTOCTi apemToBaHoro Maitna. Came 3 mi€ro MeToro B YKpaiHi
Oyno crBopeHo HarionanbHe areHTCTBO YKpaiHM 3 THUTaHb BHSBIICHHS,
PO3IIYKY Ta YIPaBIiHHS aKTUBAMH.
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CyuacHuii eTan pO3BUTKY aJMIiHICTPATHBHOIO MpaBa XapaKTePHU3yeEThCS
MEPEOCMHUCIIEHHAM KaTeropil epeKTHBHOCTI MyONiYHOTO YIpaBIiHHA, SKa
Ha0yBa€e 03HAK KOMILJIGKCHOTO MPABOBOTO SIBUINA, 1[0 MOEAHYE HOPMATHBHI,
OpraHizaiiiiHi Ta yrnpaBIiHCHKI CKIa0B1. Y cdepi HaliOHATBHOT O€3MeKH 115
KaTeropis HaOyBae 0COOJNMBOIO 3HA4YCHHS, OCKUIbKM BU3HA4yae 37aTHICTh
JiepKaBH 3a0e3MevuyBaTH CTIHKICTh, 3aXHUCT HAIlIOHAJIBHUX IHTEpECiB Ta
e(eKTHBHE pearyBaHHs Ha Cy4acHI 3arpo3H.

265



Tpaauniiine po3yMiHHA €(QEKTUBHOCTI SIK CIIBBIIHOIICHHS BHUTpPAT
1 pe3ynbTariB y cdepi HaliOHAIBHOI OE3MEeKH BUSBIISETHCS HEJOCTATHIM,
OCKIITBKH HE BpaxoBye cnenu(iky miei cepu, moB’s;3aHy 3 BHCOKAM PiBHEM
HEBU3HAYCHOCTI, PHU3UKIB Ta HEOOXIMHICTIO ONEPaTUBHOTO NPUHHSITTS
pimeHs. Y 1bOMYy KOHTEKCTI ©(eKTHBHICTb MOUITBHO PO3TIISAATH K
CHUCTEMHY XapaKTepUCTHKY (YHKLIOHYBaHHS ITyOIiYHOTO YIIPaBIiHHSI, IIO
BiZloOpaXkae 3IaTHICTh JOCATAaTH CTpaTeriuyHMX MLiTeH i3 ypaxyBaHHSIM
MPaBOBUX, OPraHi3allifHUX Ta 0€3MeKOBUX 0OMEKEHb.

VY IOKTpUHI aIMiHICTPaTHBHOTO NpaBa, 30KpeMa y npaisix B.b. Asep’s-
HOBA, MiAKPECIIOETHCS, 10 €(EeKTUBHICTh AiSUIBHOCTI BHKOHABYOI BIaId
BHU3HAYAETHCS 11 CHCTEMHOIO OPTaHi3alIli€ro, YiTKICTIO KOMIICTSHINIi Ta 37aT-
HiCTIO 3a0e3lmednTH pearizalito myonigHoro iHTepecy. lLle momoxeHHs
HaOyBae HOBOTO 3MicTy y c(epi HarioHanbHOI Oe3mexw, Ae ePEeKTHBHICTH
BHCTYTIA€ HE JINIIIE XapaKTePUCTUKOIO YIPABIIHCHKOI MiSTBPHOCTI, ane i (ak-
TOpOM 3a0e3MedeHHsl CTIHKOCTI JIepKaBu.

Y 1bOMY KOHTEKCTi IOUUIBHHM € ()OPMYyBaHHS KOHIEINIIi CHCTEMH
e(eKTUBHOCTI MyOJIYHOTO YINpPaBIiHHS, SKa OXOIUIIOE B33a€EMOIIOB’s3aH1
piBHI: HOPMAaTHBHUH, IHCTUTYWIHHWH, NMPOLEIYpPHUI Ta pe3yJbTaTHBHHM.
HopmaTtuBHUI piBeHb BU3HAYAE MIPABOBY OCHOBY (DYHKIIOHYBAHHS CHCTEMH,
IHCTHTYHIWHUH i opraHi3amiiiHy CIIPOMOXKHICTD, IIPOLIEAYPHUI depe3 Mexa-
HI3MH peani3amii yrmpaBIiHCBKUX (YHKIIH, a pe3ynbTaTuBHUI depe3 (ak-
TUYHI HACIiIKK AiSUTBHOCTI.

Oco0MBe 3HAYEHHS Y CTPYKTYPl CUCTeMHU e(heKTUBHOCTI Ma€e 3BOPOTHUI
3B 530K, SIKUH 3a0€3Me4y€eThCs Yepe3 MeXaHi3MHU KOHTPOJIIO0, MOHITOPHHTY Ta
miBiTHOCTI. CaMe 1ei eJIeMEeHT JT03BOJISIE aJlalTyBaTH CHCTEMY JI0 3MiHIO-
BaHMX YMOB, IiJIBUIIYBATH SIKICTh YIPaBJIiHCHKHX PIllIeHb Ta 3a0e31edyBaTH
il TMHAMIYHAN PO3BUTOK.

B ymoBax mudpooi TpaHchopMarii myOIigHOTO YHpaBIiHHS JOIIEHO
BUIUIATH TaKoXX IUPPOBHA KOMIOHEHT €QEeKTHBHOCTI, SKHH IHTErpye
iH(pOopMaIiifHO-KOMYHIKaIliiiHi TexHomorii y Bci piBHI (yHKIIOHYBaHHS
cucremu. lle mo3BOJsIE MIABHIUTH ONCPATHUBHICTH YIPABIiHHS, 3a0e3rme-
YUTH MPO30PICTh MISJIBHOCTI Ta 3MEHIIUTH PH3UKH Hee(EeKTHBHOTO
BUKOPHCTaHHS PECYpPCIB.

HopmaTuBHa e(eKTHBHICTH BiOOpaka€ 37aTHICTH ITPaBOBOTO PEryIIo-
BaHHS 3a0€3MEYNTH UiTKICTh, Y3TOMKEHICTh 1 TepenadadyBaHICTh YIpaB-
JIHCBKUX TponeciB. BoHa mposBIsS€TBCS y SKOCTI HOPMAaTHBHO-TIPABOBUX
aKTiB, BIZICYTHOCTI KOIIi3i{, BIAITOBIZHOCTI MPUHIMITY IMPAaBOBOi BHU3HAYE-
HOCTI Ta 3JaTHOCTi HOPM peajbHO BIUIMBATH Ha MOBEMIHKY Cy0 €KTIB.

OpranizaiiiiiHa e()eKTUBHICTh XapaKTepHU3ye piBeHb NOOYA0BH Ta (YyHK-
I[IOHYBaHHS 1HCTUTYIIHOT CHCTEMH, BKJIFOYAIOYM PO3IOIiJ MOBHOBAXKCHBD,
CTPYKTYpY OpraHiB, HasBHICTH pecypciB i 3haTHIiCTH 10 amanTanii. Bona
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BU3HA4Ya€, HACKUIBKM CHCTeMa IMyOJIiuHOI BIaaM 3[aTHa JISITH Y3TO/PKEHO
Ta 0e3MepepBHO y CKIATHUX YMOBaX.

VYrupaBiuiHCbKa €(QEKTHBHICTh TMPOSBISIETBCS y 3JaTHOCTI  OpraHiB
BUKOHABYOI BIIAIW TNPHUAMATH OOIPYHTOBaHI pilIeHHs, 3a0e3rmedyBaTH iX
pearizaliito Ta IocATaTd IMOCTaBIeHHX ITinell. Bora 6esmocepenHpo moB’s-
3aHa 3 SKICTIO YIPaBIiHCHKUX MPOLEAYP 1 piBHEM KOOPIAMHAILII.

[ndopmaniiina Ta nudpoBa eGekTUBHICTH BiNOOpaXKarOTh PiBEHb iHTE-
rpaunii iHpOpPMAIIHIX TEXHOJIOTIH y MPOIECH YNPaBIIHHA, IO IO3BOJISIE
MiIBUIIUTH ONEPaTHBHICTh MPUHHATTS pillleHb, 3a0e3MeYNTH IPO30PiCTh
JUSUTBHOCTI Ta cpOpMyBaTH €EKTUBHI MEXaHI3MU 3BOPOTHOTO 3B’SI3KY.

Oco0nrBe 3HAYCHHS Y CTPYKTYpi CHCTEMH €(heKTUBHOCTI Ma€ MEXaHi3M
3BOPOTHOTO 3B’sI3KY, SIKMU peaji3yeThcs Yepe3 KOHTPOIb, MOHITOPHHT 1 Imij-
3BiTHICTH. CaMe BiH 3a0e3meuye aganTaIjilo CHCTEMHU 10 3MIHIOBAaHHUX YMOB,
JTO3BOJISIE BHSABISATH HEAONIKM Ta TIIBUIIYBAaTH SAKICTh YIPABIIHCHKUX
pillIeHB.

B yMoBax BO€HHOro craHy cucTeMa e(eKTHBHOCTI HaOyBa€ CIIelH-
(iyHMX puC, TOB’S3aHMX 13 HEOOXIAHICTIO MIBUAKOTO NMPHUHHSTTS PIllICHb,
KOHILICHTpAIil pecypciB Ta 3abe3neueHHst Oe3nepepBHOCTI (yHKIIOHYyBaHHS
JIEPXKABHUX I1HCTUTYIIH. Y MICIIBOEHHHNA NEpioN AaKICHTH 3MIIIyIOThCS
y OIK BiJIHOBIICHHS IHCTHTYHIHHOI CIIPOMOXKHOCTI, IiJBUIICHHS SKOCTI
YIOPaBJIIHHSA Ta IHTETpaLii 0 €BPOIIEHCHKOT0 IPABOBOTO IIPOCTOPY.

Orxe, cucremMa eQeKTHBHOCTI IyONiyHOrO ympaBmiHHA y cdepi
HaI[lOHAILHOI OC3MEeKH BHCTYIAE CKIIAIHOK JWHAMIYHOI KOHCTPYKIII€IO,
ska 3a0e3neuye iHTErpallilo NpaBOBUX, OpraHi3alidfHUX Ta YIPaBIIHCHKUX
€JIEMEHTIB y €IMHUN MEXaHi3M JIOCSTHEHHS CTpaTeTiuyHuX LIeH JepikaBy.

VY3araipHIOIOYHM BHUKJIAJIEHE, CIIiJ 3a3HAYMUTH, 10 MOAAIBLIMN PO3BUTOK
aJMiHICTPaTUBHO-TIPAaBOBOTO  3a0e3rmedeHHs e(eKTUBHOCTI IMyOIigHOTO
YIpaBIiHHSA Ma€ 3iHCHIOBATHCS HA 3acagaX CHCTEMHOCTI, IPaBOBOi BU3Ha-
4eHOCTi, mudpoBizamii Ta rapMoHi3amii 3 €BPONEHCHKUMH CTaHIApTaMH,
IO COPUATHME MiABHINEHHIO CTIHKOCTI JepXaBH Ta e(EeKTUBHOCTI peai-
3alii MOJIITHKK HalllOHAIBHOT Oe3MeKH.
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MPOAKTUBHUM MMO3ACY10BUI KOHTPOJIb
3A JISIJIBHICTIO CYB’EKTIB ITYBJAIYHOI'O
AJIMIHICTPYBAHHS Y COEPI IIINNPUEMHULILKOI
JISITIBHOCTI: AIMIHICTPATUBHO-IIPABOBA MO/IEJIb
OU®POBOI TEPKABH

Hapeiiko M. M.
KaHouoam eKoHOMIYHUX HAYK

P03BUTOK CydacHOi MpaBOBOI AEPKAaBH XapaKTEPU3YETHCS MOCTYIIOBOKO
TpaHchopMmarli€ro TpaguIiifHOI MOAENI Aep>KaBHOTO YIPABIIHHA, IO
ICTOPHYHO TIpYHTyBanacsd Ha BIIAQJHO-PO3NOPSAAYMX MEXaHi3MaX BIUIMBY,
Yy MOJETb CEpBICHOI Jep)KaBH, OCHOBHUM IPU3HAYCHHIM SIKOI € 3a0e3-
MeUeHHs1 TpaB, CBOOOJ Ta 3aKOHHUX IHTEpPECiB JIIOMUHU 1 CyO’€eKTIB
TOCTO/apIOBaHHA. Y CyYacHHX YMOBax JIiSUIBHICTH CYyO’€KTiB ITyOJIIYHOTO
aJMiIHICTPYBaHHS JleAaii OUIbIIC OPIEHTYEThCS HE JIMIIC HAa 3MIHCHCHHS
KOHTPOJIIO 33 JOTPUMAaHHSAM 3aKOHOJABCTBA, a i Ha CTBOPEHHS yMOB JUIS
JIOOPOBUTHHOTO BUKOHAHHS IIPABOBHX INPHUIHKCIB, MiHIMI3aImil aaMiHicTpa-
TUBHUX Oap’epiB, 3amoOiraHHsS BUHUKHEHHIO IPAaBOBHX KOHQIIIKTIB Ta
(opMyBaHHSI TAPTHEPCHKUX BIMHOCHH MiX JepxkaBoio i Oi3Hecom. Taka
TpaHcdopmarlis Bianosinae monoxeHHsaM Koncruryuii Ykpainu, BiAmoBiqHO
IO SIKMX JIFOJIMHA, ii mpaBa i CBOOOIU BU3HAIOTHCS HAHBHUIIOK COI[aIbHOIO
IIHHICTIO, a YTBEP/UKCHHS Ta 3a0e3ledeHHs mpaB i1 CBOOOJ JIIOIWHU
€ TOJIOBHUM 00OB’sI3KOM JepkaBH [1].

Oco06nmBOro 3HaYEHHS 3a3Ha4yeHi MpolecH HaO0yBaroTh y cdepi mianpu-
€MHHIBKOI HISTBHOCTI, SIKA € OCHOBOI S€KOHOMIYHOTO PO3BUTKY JCpPIKaBH,
(opMyBaHHS KOHKYPEHTHOTO CEpEIOBHINA, CTBOPEHHS HOBHX pPOOOYMX
Micp Ta 3abesmedeHHs (iHaHCOBOI cTabimpHOCTI cycminbeTBa. Hammipae
aJIMiHICTpaTHBHE BTPYYaHHs, CKJIQJHICTh MpOLEAYyp B3aeMonil OizHecy
3 OpraHamH BJIaJy, 3Ha4YHa KUIBKICTb JO3BIJIBHUX MPOLEAYP, KOHTPOJIBHUX
3aX0/iB Ta aJMIHICTPATHBHUX OOMEXEHb 3/1aTHI HETaTHBHO BIUIMBAaTH Ha
PO3BUTOK MiNPUEMHHITBA, 3HIKYBAaTH IHBECTHULIHHY NpPUBaOINBICTH
Jep’KaBU Ta CTBOPIOBATH JOAATKOBI KOPYIIilHI pu3ukd. CaMe TOMY OJHUM
13 KJIFOYOBHX HANPsAMIB peOpMyBaHHS aIMIiHICTPATHBHOTO 3aKOHOJABCTBA
YkpailHu cTano mOCTYIIOBE TIePEOPiEHTYBAaHHS AEP:KaBHOI MONITHKY i3 TIepe-
BaXHO KapaJIbHOTO KOHTPOJIIO Ha MEXaHI3MH IIPEBEHIIi, aMiHICTPaTHBHOTO
CyNpOBOAY Ta MPABOBOI MIATPUMKH CYO’ €KTIB T'OCIOJAPIOBAHHS, IO 3HAM-
IO CBO€ BifmoOpaxeHHs y 3akoHi Ykpaimm «[Ipo aamiHicTpaTHBHY
NpoLEaypYy», SKHH 3all04aTKyBaB HOBY MOJIENIb B3a€MOJIiI OpraHiB BIiaIu
3 IpUBaTHUMU 0cobamu [2].
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Bonmnowac nmudposizamist myOigiyHOrO aaAMIHICTpYBAaHHS —BiJKPHBAE
NPUHIMIIOBO HOBI MOJKIJIMBOCTI JJIsI TIEPEOCMHCIECHHS C€aMoi MpPUPOIU
1103aCyZIOBOTO KOHTPOJIIO. SIKII0 TpaaumiiHui KOHTPOJIL OyB Opi€eHTOBaHMI
NepeBayKHO Ha (ikcamilo BXXE JOMYHIEHHX IOPYIIEHb Ta 3aCTOCYBaHHS
3aX0/IiB aMiHICTPAaTUBHOTO BIUIMBY, TO Cy4acHi U(PPOBI TEXHOJIOTII 103BO-
JISIOTh CBOEYACHO BUSBIATH TMOTEHINHHI PU3UKH, MPOTHO3YBATH MOMKIINBI
MOPYILEHHS, aBTOMAaTUYHO iH(OpMyBaTtu cy0’€KTiB MiAPUEMHUIITBA IIPO
HEOOXITHICTh BUKOHAHHS IEBHUX IOPUIHYHUX OOOB’S3KIB, 3IIHCHIOBATH
Oe3nepepBHUI aHaJi3 aMiHICTPaTUBHHX MPOLIECIB Ta 3a0e3IeuyBarTu onepa-
TUBHHI 3BOPOTHHUH 3B’S30K MIX JiepKaBoro i O6i3HecoM. Came TOMY OJHUM
i3 TIEPCHEKTUBHHUX HANpsMiB PO3BUTKY aAMIHICTPaTHBHOTO IIpaBa CTaE
(hopMyBaHHS TIPOAKTHBHOI MOAENI MO3aCyZOBOTO KOHTPOIIO, OCHOBHOIO
METOIO SIKOI € HE ITOKapaHHS 3a B)KC BUMHEHE MOPYIIEHHS, a HOTO CBOEYacHE
MOTIEPEIKEHHSL.

TepMiH «ITPOaKTUBHHUI) OCTAHHIMH POKaMH Je/ajli aKTUBHILIE BUKOPHC-
TOBYeThCS Y cdepi nudpoBOro BpsAAyBaHHsS, OJHAK B aIMiHICTPATHBHO-
NPaBOBIl JOKTPHHI YKpaiHW HOTO 3MICT MOKHM IO HE OTPUMAaB HAJICKHOTO
TEOPETHYHOTo OOTpyHTYyBaHHs. Ha BiaMiHY BiJX TpaguLifHOTO PEaKTHBHOTO
KOHTPOJIIO, SIKWH TTOYMHAETHCS IICNISI BHHUKHEHHS IOPYIIEHHS ab0 KOH-
(hmiKTy, IPOAKTUBHUI KOHTPOJIb Nependadae 3AiHCHEHHS KOMILIEKCY opra-
HizaliftHUX, iIHPOPMALiHIX, KOHCYTFTATUBHUX, aHAITHYHUX Ta ITUPPOBUX
3aXOMiB, CIIPSIMOBAHMX HA HEAONYLICHHS BHHUKHEHHSA IOPYIIEHb IIE 0
MOMEHTY iX ()aKTHYHOro BUMHEHHS. Takuil miaxia H03BOJISIE 3MIHUTH camy
(inocodiro KOHTPONBHOI AISUIBHOCTI JIep)KaBU — BiJl MPUMYCOBOTO peary-
BaHHS /10 HapTHEPCHKOTO CYIPOBOAY CYO’€KTIB MiANPUEMHHUIBKOI isiiIb-
HOCTI.

[IpoakTuUBHMIA TT03aCyTOBHI KOHTPOJIb 3a MiSUTBHICTIO CYO €KTIB ITyOmid-
HOTO aJMiHICTpyBaHHA y cdepl MAIpUEMHAIBKOI MiSUTBHOCTI OILIb-
HO BU3HAUUTH SK CHUCTEMY aJMiHICTPATHBHO-TIPABOBUX, OpPraHi3amiiHUX,
iHpopMaIifHNX Ta IUQPPOBUX 3aXOMiB, MO 3IIHCHIOIOTHCS YIOBHOBA-
KEHUMHU CyO’e€KTaMu 1O BHUHHKHEHHS IPAaBOBOrO KOHQIIKTY 3 METOIO
CBOE€YACHOT'0 BHSBJICHHS MOTCHIIHNX PU3UKIB MOPYIIEHHS 3aKOHOAABCTBA,
Ha/laHHS KOHCYJIbTaliiHOI MiATPUMKH, aBTOMaTH30BaHOTO iH(QOpMYBaHHS,
MIPOTHO3YBaHHS MOXKJIMBHX HETaTUBHMX HACIIJKIB Ta 3a0e3neyeHHs J100po-
BIJTBHOTO JOTPUMAaHHS BHMOI 3aKOHOJABCTBa 0e3 HEOOXITHOCTI 3acTocy-
BaHHS 3aX0/IiB IEP>KaBHOT'O IIPUMYCY.

3ampornoHOBaHe BU3HAYEHHS JMO3BOJSIE BIIMEXYBAaTH IPOAKTUBHUI
M03aCyOBUH KOHTPOJb BiJ TPagUIiMHUX (OPM aIAMiHICTPAaTHBHOTO
KOHTPOJIIO 3a KiIbkoMa KpuTepisMu. [lo-mepire, 3MIHIOETBCS MeTa
KOHTPOJIBHOT ~ JIISUIBHOCTI: SIKIIO KJIACHYHUI KOHTPOJb CHPSIMOBaHUM
NepeBayKHO Ha BUSIBJICHHS! BXKE JOMYIIEHUX IOPYIIEHb, TO NMPOAKTUBHUI
KOHTPOJIb OpIEHTOBAaHMH Ha iX HejomymeHHsa. [lo-gpyre, 3MiHIOIOTHCS
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METOJU a/IMiHICTpaTHBHOTO BIUIMBY. LleHTpanbHe Micue 3alimMaroTh iHGpOp-
ManiliHe 3a0e3NeueHHs], MPaBoBEe KOHCYJBTYBaHHS, LU(POBI HaraIyBaHHS,
aBTOMAaTH30BaHUI aHAaJi3 PU3UKIB, EJICKTPOHHI CEPBiCH CaMOOIIIHKH Ta iHIII
IHCTpYMEHTH, L0 CHPHSIOTH JOOPOBUIEHOMY BHMKOHAHHIO 3aKOHOIABYHMX
BuUMOT. [lo-TpeTe, 3MIHIOEThCS XapaKTep B3a€EMOBITHOCHH MiX JIEP>KaBOIO Ta
MIATPHEMIIEM: 3aMIiCTh MOJENI «KOHTPOJIEP — MOPYIIHHUK» (QOPMYETHCS
MOJIETIb «IIapTHEp — KOPHCTYBad a/IMiHICTPaTHBHUX TOCIYT», L0 3HAYHOIO
MIPOIO BIMOBIAa€ CyJ4acHIl KOHIIEHINT JIOAMHOLEHTPU3MY Y MyOJIYHOMY
aJIMiHICTpyBaHHI.

HopmaTHBHOIO OCHOBOIO JUTS PO3BUTKY 3a3HA4YE€HOi KOHLEINILIi € HacaMm-
nepen 3akoH Ykpainu «IIpo agMiHICTpaTHBHY IpOLEAypYy», SKUH 3aKpir-
JIO€ TPUHININ BiIKPUTOCTI, TPOIMOPIIIHOCTI, MOOPOCOBICHOCTI, OQiIriii-
HOCTI, y4acTi 0coOM y Mpoueaypi NPUHHATTS aIMiHICTPAaTUBHOTO AaKTa,
mpaBa OyTH BHCIYXaHOIO Ta 00OB’A3KYy aJAMiHICTPAaTHBHOTO OpraHy AisTH B
iHTepecax HaJeKHOIO 3axHcTy mpaB npuBatHuUX oci6 [2]. Came ui
MPUHIUIH CTBOPIOIOTH HEOOX1IHE HOPMATHBHE MIAIPYHTS IS IEPEXOY Bif
perpecuBHOI  MojeNli  aJAMIHICTPaTMBHOTO  KOHTPOJIO JIO  Cy4acHOI
MIPEBEHTUBHOT MO/JIENIi aJIMiHICTPaTUBHOI B3a€MOII.

He menm BaxknuBe 3HaYeHHS Mae 3akoH Ykpainu «IIpo ocHOBHI 3acanu
JIEPKABHOTO HArTsAAy (KOHTPOI0) y cdepi rocmogapchkoi TisUTBHOCTIY,
AKMH BU3HAYA€ NPUHLIUNN ACPKAaBHOTO HAINIALY, PHU3UK-OPIEHTOBAHWH
MiAXig OO0 TPOBEACHHS KOHTPONBHUX 3aXOMiB, MPIOPUTET 3armoOiraHHs
MPaBOIMOPYIIEHHSAM Ta HEOOXiJHICTh MiHIMi3alii BTpy4YaHHS JepKaBu
y IUTBHICTH CYO’€KTiB rocmonaproBanHsi [3]. Xoua 3a3Ha4yeHWil 3aKOH
Oe3rnocepelHh0 HE BHKOPUCTOBYE KaTETOPil0 «IPOAKTHBHOTO KOHTPOIIO,
3aKJaJieHi B HbOMY NPHHIMIHN (aKTUYIHO (OPMYIOTH NMPaBOBi HEpPEeIyMOBU
JUISL PO3BHUTKY CaMe Takoi MOZENi Aep/KaBHOTO YIIPABITiHHSL.

CyTTeBy ponb y (hopMyBaHHI HOBOi aaMiHICTPaTHBHO-TIPABOBOI MOAEI
Biflirpae TaKkOXX PO3BHTOK IUQPPOBOi AepxkaBh. [IpoTsIrom OCTaHHIX POKiB
VYkpaina 3mificHnna macmrabHy nudpoBy TpaHChOpMaIiio aaMiHiCTpa-
TUBHHUX TIPOLEAYp, CTBOPHBIIM EJIEKTPOHHI CepBicH, LU(POBI PEECTpH,
iH(hOpMaIliifHI CUCTEMH MIDXKBIZOMYOT B3aEMOJIII Ta MEXaHI3MH €JIEKTPOHHOI
inenTudikamii TpomMansH 1 CcyO’eKTIB ToCloJapioBaHHS. 3aKOHOJaBUE
3aKpIIJICHHS MPAaBOBOTO CTaTyCy ENEKTPOHHMX JTOKYMEHTIB, €IEKTPOHHHX
JIOBIpYMX TIOCIYT, iH(QOpMAIifHOI B3aeMOMil Jep:KaBHUX IH(OPMAIIHHIX
pecypciB Ta mudpoBoi imeHTH(iKamii (GAKTHIHO CTBOPIWIO HEOOXiTHY
iHQPACTPYKTYpy IS Hepexoay M0 MPUHIUIOBO HOBOI MOMETI MPOAaKTHB-
HOTO aIMIHICTpYBaHHS, y SKif OUTBIIICT MOTCHUIHHUX agMiHICTPaTHBHUX
MOPYIICHh MOXYTh OYTH TMOIEPEIKeHI Ie A0 BHHUKHEHHS BiIIOBITHHX
OpUANYHEX Hacminkis [4; 5].

AJMiHICTPaTUBHO-TIPaBOBa MOJIENb NPOAKTUBHOTO I03aCyZ0BOTO KOH-
TPOJIIO TIOBMHHA BKJIIOYATH JIEKLTbKa B3a€MOIIOB’S3aHUX (YHKIIOHAJIHHUX
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eneMeHTiB. [lepinm eneMeHTOM Mae crtaTu cucTeMa MocTiiHOro nudpoBoro
MOHITOPHMHIY aJMiHICTpaTHBHHX mpoueciB. MueThcs He Hpo TOTabHMI
KOHTPOJb 32 IISUIBHICTIO MiJIPHUEMIIIB, a TPO ABTOMATH30BAaHWH aHANi3
iHpopmMarii, sika Bxke mepeOyBae y pO3IMOPSHKEHHI JEpPKaBHUX OPraHiB,
3 METOIO0 CBOEYACHOTO BUSBJICHHS MOTEHIIIMHUX aIMIHICTPATUBHUX PU3UKIB.
Takuii MOHITOPHHT MO>KE OXOIUTIOBATH CTPOKH JIii TO3BLTBHUX JOKYMEHTIB,
CBOE€YACHICTh TOAAHHS 3BITHOCTI, 3MIHH y TPaBOBOMY CTaTyci Cy0’€KTiB
TOCIIOJIAPIOBAHHS, PE3YJIbTATH B3aEMOIIT 3 AEPKABHUMH PEECTpaMHU Ta iHIII
IOPUIMYHO 3HAYYIi 0OCTaBUHH.

JlpyruM eieMeHTOM 3alpoNOHOBAaHOI MOJENI ITOBHHHA CTaTH CHCTEMa
aBTOMAaTH30BAaHOTO iH(OPMYBaHHS Cy0 €KTIB IiIIPUEMHHIIBKOI TiSTBHOCTI.
CyuacHi nudposi miathopMu 31aTHI HE JHIIE HAKONUIYBATH iH)OpMaLiio,
aje ¥ OmepaTHBHO TOBINOMIIATH KOPHCTYBadiB PO HAOIMKEHHS CTPOKiB
BUKOHAHHS II€BHUX [OPHIMYHHAX OOOB’S3KiB, 3MIHM 3aKOHOJABCTBA,
HEOOXIiHICTh OHOBJICHHS TO3BUIBHUX JOKYMCHTIB UM MOKJIMBI TOMUJIKH ITi]]
Yac 3allOBHEHHS €JICKTPOHHUX (POpM. Y TakOMy BHIIAJIKy aMiHICTPaTUBHUI
oprad (akTU4YHO JOTOMAara€ MiANPUEMINIO YHUKHYTH IIPaBOIOpPYIICHHS
e 1o foro BuHMKHeHHs. [logiOHMi MexaHi3M 3HaYHO e()eKTHBHIIINH, HIX
NOZANIbIIe 3aCTOCYBaHHS INTpadHUX CAHKLIM, OCKUIBKH 3a0e3nedye NOocAr-
HEHHs TOJIOBHOI METH JEePXKAaBHOT'O YIPABIiHHA — JOOPOBIIBHOIO JOTpPH-
MaHHS 3aKOHOJIaBCTBA.

TpeTiM CTpyKTypHUM €JIeMEHTOM IPOaKTUBHOTO M03aCyIOBOTO KOHTPO-
JII0 Ma€ CTaTh PO3BUTOK LU(PPOBOTO aIMIHICTPATUBHOTO KOHCYJIBTYBaHHS.
Ha BiaMiHy BiZ TpaguMUiiiHUX NUCBMOBHMX KOHCYJIBTAllil, Cy4acHi
iH(pOpMAIHI TEXHOJOTIi T03BOJISIIOTH CTBOPUTH IHTEPAaKTHBHI IH(POBI
CepBicH, sIKI Ha OCHOBI YHMHHOTO 3aKOHOJABCTBA MOXYTb Yy peXuMi
pealbHOro Yacy HagaBaTH HiANPHEMIIO PO3’SCHEHHS IOAO 3aCTOCYBaHHSI
aJMiHICTPaTUBHUX IPOIENYp, HEOOXiTHOCTI OTPUMAHHS TO3BUIEHUX JIOKY-
MEHTIB, TMOPAAKY TOAAHHSA aAMiHICTPaTUBHHUX 3asgB YW BHKOHAHHS IHIIIX
IOPUANYHAX O000B’s3KiB. TakuM dYHMHOM, KOHTpOJNBbHA (YHKIIS AepikKaBU
OpraHivyHO MOEJHYEThCS 3 ii CepBICHOIO (DYHKIIEI0, 1110 IOBHICTIO BiAMOBIZA€E
CyYacHIii KOHIEMLIT HaIe)KHOT'O BPSAyBaHHS.

UYeTBepTHM €IEMEHTOM 3aIllpOIIOHOBAHOI  aJMiHICTPATHBHO-TIPABOBO]
MOJIeTIi TOLTBHO BU3HAYUTH CHCTEMY EJIEKTPOHHOTO 3BOPOTHOTO 3B’S3KY
MK JepkaBolo Ta Oi3HecoM. EQeKTHBHICTH Oyap-sIKOTO MEXaHi3My
KOHTPOJIIO 3HAYHOK MIpOI0 3aleXUTh BiJl CBOEYACHOI'O OTPUMAaHHS
iHpopmamii mpo mpobiemu, SKi BHHUKAIOTH Yy WIPOIECI 3aCTOCYBaHHS
3akoHOmaBcTBa. Came ToMy IudpoBi miarpopMu NMOBHUHHI 3a0e3nedyBaTh
MOJKJIMBICTh OIEPATUBHOIO MOBIMOMJICHHS IIPO aAJMIHICTPATHBHI Iepe-
IIKO/IM, HaJMIpHI OIOPOKpATHYHI IMPOLEAYpH, TEXHIUHI IMOMWIKH iH(Op-
MAaIifHAX CHCTeM a00 HEJONIKM HOPMATHBHOI'O PETyNIOBaHHSI. AHAmi3
TAaKUX 3BEpHEHb JIO3BOJSITHME OpraHaM IIyOJIYHOTO aaMiHICTpyBaHHS
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HE JIMIIEe ONEepaTMBHO pearyBaTH Ha OKpeMi mpoOnemHi cuTyarii, ame i
YIOCKOHAJIIOBATH a/IMIHICTPaTHBHI MPOLEYPH B LILIIOMY.

Hudposi iHpOpMamiliHI cHCTEMH 34aTHI aBTOMATHYHO AaHAJi3yBaTH
CTPOKH pPO3IJIAAY aaMIiHICTPATUBHUX CIIPaB, MOTPUMAHHS IMPOLELYPHUX
BHMOT, CBO€YACHICTh MPUHHATTA aJMiHICTPATHBHHX aKTiB, TIOBHOTY MOTH-
BYBaHHSA NPUHHATHAX DPIMIEHb Ta iHIII IMOKA3HUKU AKOCTI aAMiHICTPaTHUBHOI
JUsuTbHOCTI. TakuM 4MHOM, IPOAKTHBHUI KOHTPOJIb IIOCTYIIOBO TIEPETBOPIO-
€ThCS Ha YHIBEpPCAJIbHUN MEXaHI3M 3a0e3MEYCHHS 3aKOHHOCTI, SKUN
OJTHAKOBOIO MIipOIO TOIIMPIOETHCS K HA NPUBATHUIA CEKTOP, TakK i Ha Jisib-
HiCTh opraHiB myOmiynoi Biagu. Came Takuil Minxig HaHOULIBII TIOBHO
BIITIOBiIa€ IPHHIIMITY BEPXOBCHCTBA MPaBa Ta CyYacHii KOHIEMIi B3a€MHOT
BiJINIOBiAIEHOCTI JIEP’KaBH i CYCITLUTBCTBA.

OmHuM i3 HalOUIBII TEPCTIEKTUBHUX HAIIPSIMIB PO3BUTKY IPOAKTHBHOTO
1103aCyJOBOTO KOHTPOJIIO € BUKOPUCTAHHS TEXHOJIOTIH IITYYHOTO iHTENEKTY,
MAIIIMHHOTO HaBYaHHS Ta MPOTHO3HOI AHANITHKH IIiJ] 4Yac 3MiHCHCHHS
aaMiHicTpaTHBHOT AisuibHOCTI. CTpIMKHMH PO3BUTOK HHU(POBUX TEXHOJOTIH
MIOCTYIIOBO 3MIHIOE XapaKTep B3aeMOAIl MK JIEpiKaBOlO Ta cy0’eKTamMu
MiANMPUEMHUIBKOI ISUTBHOCTI. SIKII0 ChOTOMHI iH(pOpPMAIiHHI CUCTEMHU
MepeBaXHO BHUKOHYIOTH (PYHKII HaKOMWYCHHS Ta OOpPOOKM MaHWX, TO
HaWOJIMKYMM YacoM BOHH 3MOXYTh 3a0e3ledyBaTd aBTOMATH30BaHHN
aHaJli3 agMIiHICTPaTUBHUX MPOIELyp, BHSBICHHS IMOTCHIIHHUX IPaBOBHX
PU3UKiB, GOPMYBaHHS PEKOMEHAALIIH 010 YCYHEHHS MOXJINBUX MTOPYIICHD
Ta MIATPUMKY TPHHHSTTS YNPaBIiHCHKUX pimeHb. [Ipu 11bOMy BHKOpHC-
TaHHS MITYYHOTO IHTEJIEKTY He TIOBHHHO PO3IJISIATUCS SIK 3aMiHa ITOCaI0BOi
oco0H, a K Cy4acHWH IHCTPYMEHT Mi/JBUINEHHS e(QEeKTUBHOCTI aaMiHic-
TPaTHBHOI JISUTBHOCTI, 1[0 CHPUSATHME CBOEYACHOMY BHSIBIICHHIO IPOOJIEM-
HUX CUTYaIlii Ta MiHIMi3aIlil IFOJCHKOTO (haKTOpa.

[lepcrieKTUBHUM HANpSMOM PO3BUTKY LU(POBOI JIEep)KaBU € CTBOPCHHS
€IMHOI 1HTErPOBAHOI CHCTEMH IPOAKTUBHOI'O M03aCyIOBOrO KOHTPOJIIO, SIKa
3a0e3medyBaTuMe iHGOPMAIIHHY B3aEMOMII0 MK ICpKaBHUMH PEECTPaMH,
iHpOpMAIIiHIMH CUCTEMaMH OpraHiB IMyONiYHOrO aJMIiHICTPYBaHHS Ta
CJIEKTPOHHUMHU CepBicaMu Ui Cy0’€KTiB MiINPUEMHHUIBKOI JiSUILHOCTI.
OyHKIIOHYBaHHS Takoi CHUCTEMH JIO3BOJIUTH AaBTOMAaTHYHO aHAJIi3yBaTH
IOPUINYHO 3HAYYII TMOMil, CBOEYACHO IOBIIOMIIATH MiJIPUEMIIB PO
HEOOXiTHICTh BHKOHAHHS BH3HAYCHUX 3aKOHOJABCTBOM OOOB’SI3KiB, BHSB-
JNATH TEXHIYHI a00 TPOIENYpHI MOMHJIKH IIe IO TPHHHATTS aaMiHi-
CTPAaTHBHOT'O aKTa Ta POIOHYBATH MOXJIMBI IUISIXH iX YCYHEHHS. Y pe3yiib-
TaTi 3HaYHA KUTBKICTh aIMiHICTPATHBHUX CHOPIB MOKe OYTH BpeTyJIbOBaHA
e Ha CcTafii BUHMKHEHHS IIOTEHIIIMHOTO pH3MKYy 0e3 HeoOXigHOCTI
3aCTOCYBaHHS MTPOIEAYP aAMIHICTPATUBHOTO a00 CYOBOTO OCKAP)KEHHSI.

Pazom i3 TuUM ympoBa/pKeHHS ITUPPOBUX TEXHOJIOTIH y cdepy mo3acy-
JIOBOTO KOHTPOJIIO TIOBMHHO 3/IMCHIOBATUCS BHKIIOYHO 3 JOTPHUMAHHSIM
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NPUHIUIY BEpXOBEHCTBA MpaBa, 3abe3neueHHsIM iH(opmaniiiHoi Oe3nexw,
3aXHCTY MEPCOHANBHUX JAaHHUX, MPO30POCTi AJITOPUTMIB NPUHHATTS pillIeHb
Ta HEJONYLICHHS JUCKPHMIHAIIHHOTO BHKOPHCTAHHS aBTOMAaTH30BaHHX
iH(pOpMAIIIfHUX CHCTeM. ABTOMATH30BaHI ATOPUTMHU MOXYTh 3 ICHIOBATH
aHaJi3 iHopMaIlii, BUABISATH 3aKOHOMIPHOCTI Ta OPMyBaTH peKOMEHIALI1,
OJTHAK OCTATOYHE aaMiHICTpaTHBHE DillleHHS, SKe BIUIMBA€E HAa IpaBa, CBOOO-
¥ 9M 3aKOHHI IHTEpEeCH 0coOHU, MMOBHHHO NMPUHAMATHCS YHNOBHOBa)KEHOIO
MOCaI0BOI0 0CO00I0 13 AOTPUMAaHHSM NPUHIUITB 3aKOHHOCTI, OOTpYHTOBa-
HOCTI, MPOTOPIIHHOCTI Ta mpaBa ocobu OyTH BHCITyxaHoto [1; 2].

OxpeMoi yBarm 3aciyroBy€ IIMTaHHS 3aKOHOAABYOTO 3aKPiIJICHHS
KOHIIETIIii POAKTHBHOIO M03aCyJOBOr0 KOHTPOJII. UHHHE 3aKOHOTABCTBO
VYkpalHu BXKE MICTHTh OKPEMi €JIeMEHTH Takoi MOJENi, 30KpeMa PH3HK-
OpIEHTOBaHMU MiAXiA MO 3OiCHEHHS AEP)KaBHOTO HArNAAY (KOHTPOJIO),
NPUHOMIKN aJMiHICTPATHBHOI HPOLEAYPH, PO3BUTOK E€IEKTPOHHOTO YpSmy-
BaHHs, 1M(OPOBOi ineHTH(IKAII] Ta eNeKTPOHHOI B3aeMOJIl JepKaBHUX
iHpopMaIiiHUX pecypciB. BopHoYac BiACYyTHICTH €IMHOTO HOPMATHBHOIO
BU3HAYCHHS MPOAKTUBHOTO I103aCYI0BOTO0 KOHTPOJIO Ta €AMHUX NMPHUHIIMIIIB
Horo 3xiliCHEHHS He I03BOJSIE TIOBHOIO MIpOIO peajli3yBaTH MOTEHIIal
CydacHHX NH(POBHUX TEXHONOTIH y cdepi myOmiyHOro aJMiHICTPyBaHHS.
Came TOMY MEpPCIICKTHBHAM HANPSIMOM IIOJAJbLIOr0 PO3BHUTKY aIMiHic-
TPATHBHOI'O 3aKOHOIABCTBA YKPaiHU MOXE CTaTH HOPMAaTHUBHE 3aKPiIUICHHS
NPUHOMIY TPOAKTUBHOCTI SK OJHOTO 3 OCHOBOIIOJOXKHHX IPUHIUIIIB
JUSTBHOCTI  CYO’€KTIB IyOJIYHOTO aJMIHICTPYBaHHS I Yac B3aeMOIIi
i3 Cy0’€KTaM¥ MiANPUEMHHUIIBKOT iSUTBHOCTI.

BpaxoByroun BuIe3azHayeHe, CJiJ BiI3HAYUTH, IO aJAMiHICTPATHBHO-
IpaBOBa MOJIENb HU(POBOI JepiKaBH IOCTYIIOBO 3MiHIOE camy (disocodito
3[IMCHEHHS 103aCyJOBOrO KOHTPONIO. SIKIIO TpaauuiiHa Mozenb
Jep’KaBHOTO YIpaBJiHHS Oa3yBajiacsi MEpeBaXHO Ha BHSBICHHI NOpPYLICHb
Ta 3aCTOCYBaHHI aJMiHICTPATHBHOTO IMPHUMYCY, TO Cy4acHi IU(POBI Tex-
HOJIOTi] CTBOPIOIOTh MOXKJIMBICTH IEPEXOAY OO MOJEN, B SIKiii TOJIOBHOIO
METOI0 JIep’KaBH cTac (pOpMyBaHHS YMOB JUIs JOOPOBUIBHOTO Ta CBOEYac-
HOT'O BUKOHAHHSI BUMOT 3aKOHOJ[aBCTBa. EPEeKTHBHICTD AisiIBHOCTI Cy0’ €KTIB
MyOJiYHOTO ~ aJMIHICTPYBaHHS Y TakOMy BHIAJKy BH3HAauYaTHMETHCS
HE KUTBKICTIO ITPOBEJICHNX IEPEBIPOK UM HAKJIQJEHUX CAHKIIHM, a KiJIbKICTIO
NPaBONOPYIICHb, SIKMX BAAJIOCS YHHKHYTH 3aBISKH CBO€YacHoMy iHop-
MYBaHHIO, aIMiHICTPaTHBHOMY KOHCYJIbTYBaHHIO, [IH()POBOMY MOHITOPHHTY
Ta IPOTHO3YBAHHIO MOTEHIIHAX PH3UKIiB.

Ha BigMiHy BiZ TPEBEHTHBHOTO TI03aCyIOBOTO KOHTPONIO, SIKUH
CHpSIMOBaHMH Ha 3armo0iraHHs MPaBOMOPYIICHHSIM HUISIXOM 3aCTOCYBaHHS
KOHCYJIbTaTHBHUX, IH(QOpMaliiHUX Ta OpraHi3alliiHUX 3aXOJiB, MPOAaK-
TUBHHH 1103aCyIOBUH KOHTPOJIB Tiepedavae iHII[IaTUBHY JTisUTbHICTh CYy0’€K-
TiB MyONIYHOrO aaMIHICTPYBaHHS IIOAO MPOTHO3YBAaHHS MOTEHIIHHUX
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PH3HKIB, aBTOMAaTH30BAHOTO BHSBJICHHS MOXIIMBHX MOPYIIEHb Ta CBOE-
4acHOro iH(GOPMYyBaHHS Cy0’ €KTIB MiANPUEMHHUIBKOI isJIBHOCTI IIEe 10
BUHUKHEHHS FOPHIMYHOTO KOHQIIIKTY. TakuM YMHOM, SKIIO IPEBEHTUBHICTh
XapaKTepH3ye€ OCHOBHY METY KOHTpPOJBHOI MisSUIBHOCTI — HENOMyILCHHS
MIPaBONOPYIIEHHS, TO MPOAKTUBHICTh BH3HAYA€ Cy4acHHUH cmocibd ii peaii-
3amii, 3aCHOBAaHWH Ha BHUKOPHCTaHHI NHU(POBUX TEXHOJIOTIH, AHATITHKH
MAHUX Ta BHUIEPEIKAIBLHOI B3a€MOJIl JepXKaBH 13 Cy0’€KTaMH TOCIO-
JIapIOBaHHSI.

TakuM 4YHMHOM, TIPOAKTHBHUH I103aCyJOBUIl KOHTPOJIb JOIIIBHO
pO3IIIsIaTH SIK HOBMM €Tall €BOJIOLIi KOHTPOJIBHOI AisUIBHOCTI y cdepi
HIIIPHEMHULBKOI JiSUTBHOCTI, IO MOETHYE NPUHIMIIK CEPBICHOT JepiKaBH,
HaJIeKHOTO BPSIYBaHH:], aIMiHICTPaTHBHOI MpoLeaAypH Ta HU(POBOi TpaH-
chopmamii myOIidHOTO agMiHICTpYBaHHS. 3ampoIllOHOBaHAa agMiHICTpa-
TUBHO-TIPaBOBa MOJIENb IIependayae mepexil BiJf peaKTHBHOTO pearyBaHHS
Ha BXXE BUYMHEHI TMOpPYIIEHHS [0 TX CBOEYACHOI'O IPOTHO3YBaHHS Ta
MOTIepEeIKEHHSI, 110 CIIPUSATUME MiABUIIEHHIO PIBHS PaBOBOI BU3HAYEHOCTI,
3MIIIHEHHIO MAPTHEPCHKUX BITHOCHH MiX JISPXkKaBOO 1 Oi3HECOM, MiHIMI3aIlii
aJIMIHICTPaTHBHOTO HaBaHTaXXCHHS Ha CyO’€KTIB TOCHOAAPIOBaHHS Ta
MiABUINEHAIO e()EeKTUBHOCTI MISUTBHOCTI OpraHiB IMyONiYHOTO aaMIHICTPY-
BaHHA. CaMe TOMY KOHIICIIsl IPOAKTUBHOTO I103aCyJOBOTO KOHTPOJIIIO
MOXK€ CTAaTH OIHHUM i3 HEPCIEKTUBHUX HANPSMIB MOIAIBIIOIO PO3BHTKY
aIMIiHICTPaTUBHOTO TIpaBa YKpaiHM B yMOBaxX CTaHOBJICHHSA IH(POBOI
Jiep KaBy Ta iHTerpauii YKpaiHu 10 €BpOIeiichKOro MpaBoBOrO MPOCTOPY.
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