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T'os10Ba IPOrpaMHOIo KOMiTeTYy:
HUKUD®OPOB Bosogumup BaneHTHHOBHY — JOKTOp OiOJIOTiYHHMX HayK, mpodecop,
nepumuii  mpopekTop KpemeHuylbKoro HalioHaJbHOrO YHIBepcUTeTy iMeHi Muxaina
OcTporpajcbKoro.

YjieHH MPOrPaMHOro KOMITeTy:
BOJIKOB BuaaguciaB — JOKTOp CyCHUIBHMX HayK, JOLEHT, pektop banriiicbkol
MixkHapoHOI akazemii (JIaTis);
BAXJII Pim — noueHr, nexaH ¢akyinbTeTy npaBa YHiBepcuteTy Binmzopy (Kanana);
MOXHANLKI Boraan — nokrop rabuniToBaHuil iHXeHep, mpodecop, pekrop Buioi
LIKOJK YIpaBiHHsA 0xopoHoto npaili B M. Karosiue (ITonbiua);
BYYAHIBIJII XaTyHa — MeHeIDKep 3 ay[uTy Ta BiJNOBiIHOCTI IPOLECIB I periony
GSM (I'pysis);
CJIHBKO Cepriii — mokrop OpuAMYHHX Hayk, mpodecop, mnpodecop kadeapu
IOpUMYHAX JUCIUILIIH JlepxkaBHOTO yHiBepcuTeTy wTary IliBHiuna [Tapana (AMmepuka);
XMEJISIK Keknmirod — kepiBHUK Kadeapu mnpaBa (akyabTeTy yIpaBliHHA Ta
eKOHOMikU AkajieMil npukiagHux Hayk y M. Tapuys (ITosblua);
KPABUYYK Baunepiii MukosaiioBn4 — kaHqUIaT IOPUIMYHUX HAYK, JOLECHT, IPOKYpOp
Bigainy Odicy I'enepansHOro mpokypopa, AOLEHT Kadeapu myOnidHOro Ta MPUBATHOTO
npasa KuiBcbkoro yHiBepcutery imeHi bopuca I'piHueHka;
JIATHLIEBA BikTopisa BostogumupiBHa — KaHIMJAT IOPUAMYHUX HAYK, JOLEHT, JEKaH
(akynpTeTy mMpaBa, TyMaHITAPHHUX 1 ColliabHUX HayK KpemeH4ylbKOro HaiioHaJILHOTO
yHiBepcuTeTy iMeHi Muxaiina OcTporpaacbkoro;
MUTPO®AHOB Irop IBaHOBHY — JOKTOp IOPUAMYHUX HayK, mpodecop, mnpodecop
kadeapu (yHAAMEHTANBHUX 1 Taly3eBHX MOPHAMYHUX Hayk KpeMeH4ylbKoro
HALliOHAJILHOTO YHiBEepcUTETY iMeHi Muxaiina OcTporpajacbkoro;
COBOJIb €Bren IOpiiioBu4 — [0KTOp MOPHIUYHHX HayK, mnpodecop, pekTop
LenTpanpHOYKpPATHCHKOTO IEPXKABHOTO YHIBepcuTeTy iMeHi Bonogumupa Bunnuuenka;
IO3IKOBA Hartanis CemeHiBHa — JIOKTOp IOpUAMYHHX Hayk, mpodecop, mnpodecop
kadeapr agMIHICTPATUBHOTO 1 KPHUMIHAIBHOTO MpaBa JIHIMPOBCHKOTO HAIiOHATBHOTO
yHiBepcutety iMeHi Onecst ['onuapa.

I'onoBa opranizaniiinoro komirery:
CKPUIIHUK Bosogumup JleoninoBm4 — JOKTOp MOPUIMYHHX HayK, mpodecop,
3aBifyBau Kadenpu GyHIaMEHTAIBHUX 1 Trally3eBUX IOpUIMYHMX Hayk KpemeHuyLbKoro
HAI[IOHAJIBHOTO YHIBepcUuTeTy iMeHi Muxaiina OcTporpaacbKoro.

Yijenn opranizaniiHoro komirery:
BIXJISIEB Muxaiino IOpiiioBu4 — JOKTOp FOPHAMYHHUX HAYK, Mpodecop, AUPEKTOp
LleHTpy yKpaiHCHKO-€BPOIEHCHKOTO HAYKOBOTO CIIBPOOITHUIITBA;
CHUPOTA [Imutpo IBaHOBHY — KaHIUIAT IOPUANYHUX HAYK, JOLEHT, JAOLEHT Kadeapu
(GyHIaMEHTANBHUX 1 Taly3eBUX IOPHAMYHUX HayK KpeMeHUYylbKOro HalioHaJIbHOTO
yHiBepcuTeTy iMeHi Muxaiiina OcTporpaacbkoro;
CJIIOBOJSAHUK Tersina Muko/aiBHa — KaHIUAAT IOPUANYHUX HAYK, JTOIEHT, JOLEHT
kadeapu (yHAAMCHTANBHUX 1 Taly3eBHX MOPHUIMYHUX Hayk KpeMeHUYyIBKOro
HaLliOHAJILHOTO YHiBepcHUTeTY iMeHi Muxaiina OcTporpajacbkoro;
XPEBTOBA Aunecsi AHaTOJIIBHA — KaHUIAT HAYK 3 AEPKaBHOTO YIPABIiHHS, JOLCHT,
noreHT kadenpu (yHIaMEHTaJbHHX 1 rajdy3eBUX IOPUAMYHHMX HayK KpemeHdyrbkoro
HaLliOHAJILHOTO YHiBepcHUTeTy iMeHi Muxaiina OcTporpaachbkoro;
IIAITIOBAJI Bajepiii IMUTPpOBHY — KaHOWJAT IOPUAMYHUX HAYK, AOLEHT, JOLEHT
kadenapu (QyHAaMEHTANBHUX 1 Taly3eBHX HOPHIMYHUX Hayk KpeMmeH4yubKoro
HAaLliOHAJILHOTO YHiBepcHUTeTY iMeHi Muxaiina OcTporpaiachbKoro.



CexpeTap opranizaniifHoro komirery:
HIEBYEHKO Mapuna CepriiBHa — crapiuunii Bukiagad kadenpu GpyHIaMEeHTAIbHUX 1
rajgy3eBuUX IOPUAMYHHX HayK KpeMeHUYyIbKOro HaliOHAaJbHOTO YHIBEPCHTETY IMEHI
Muxaiina OcTtporpaacbkoro.
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JIUCKYCIINHI IATAHHSA TPOT'AJIMH Y 3AKOHOJJABCTBI

3enenko Inna IaBaiBHa
KaHOuOam 10puOudHUX HAYK, OOYeHm,
Odoyenm Kageopu 3a2anrbHONPABOBUX OUCYUNTITH
Ma 0epiACca8HO20 YNPAGIiHHA
Lenmpanvroykpaincekuii deparcasHull yHigepcumem
imeni Borooumupa Bunnuuenka
M. Kponusnuysruii, Yxpaina

HasiBHICTB MpoTraJliH B 3aKOHOJABCTBI Nepe0avae MpoI0BKeHHS HAyKO-
BUX PO3BIJIOK, HE JUBJSIYKCH HA TE, IO TeMa JOBOJI PO3poOJicHa B yKpa-
{HCBKIM Hayui. BuHMKHEHHsS 1X JO Temep NHOB’SI3YIOTb 3 JBOMa IpyHaMu
NPUYUH — 00’ €KTUBHUMHU (3MiHa CYCHIJIBHUX BiJHOCHH, HaAyKOBO-TEXHIYHHMH
nporpec, 30JIKEHHS 3 €BPOICHCHKUM MPABOM) Ta CyO €KTHBHMMH (HEZO-
CKOHAJIICTh IOPUAMYHOI TEXHIKM). BHaciiJok mNporajuH y 3aKOHOJAaB-
CTBI BTpPAyaeThCsl CHCTEMHICTh 3aKOHOJABCTBA, IIO BUKIMKAE TPYIHOLI
y TIPOIIECi MPaBOBOTO PETYIIOBAHHS CYCIUTBHUX BigHOCHH [1, c. 80].

VY opuIUYHIi SHOIMKIONE il 3a3Ha4a€ThCs], IO «IIPOTATMHAMH B 3aKOHO-
JABCTBiI € MOBHA a0 YaCTKOBa BIJCYTHICTh 3aKOHOIABUOi perIaMeHTAIil
MIEBHOI TPYNH CYCHUIBHUX BiZIHOCHH, IO IOTPEOYIOTH IPaBOBOTO PETYIIO-
BaHHA [2, c. 148].

HaykoB1ii TponoHyBaJiy pi3Hi BU3HAYESHHS TPOTAINH Y 3aKOHOJIABCTBI.

Tak, C. IlorpebHsk BBaxae, MO0 NPOTAIMHH y 3aKOHOJABCTBI —
e BIJCYTHICTh 3aKOHOJABYOI perjaMeHTallii MeBHUX BiTHOCHH. BiH 3a3Ha-
4ae, 0 € PO3LIMPIOBAJBbHE TIYMadyeHHs, KOJIM MH MaeMo cnpaBy 3 oOcra-
BHHAMH, SKi 3aKOHOJaBeIh nepeadadas, ajge HE 3MIT BUCJIOBUTH CIIOBAMH,
a 3BYXYBaJbHE TIyMaueHHs — TMPOTAIMHA ICHYE Yy BHIAJAKY, KOJIH
3aKOHOJIaBeLlb B3arayli He mnependauyaB Taki oOcraBuHuM. Tomy B mepiuiit
cutyauii cy0’€KT 3acTOCyBaHHs IIpaBa HIOM cTae Ha TOYKY 30Dy, 3 SKOI
3aKOHOJABEIb IMBHBCS HAa OOCTaBUHM, SKI MaB Ha yBa3i, a B APYrid —
Ha TOYKY 30Dy, 3 SIKOi 3aKOHOZABEIb INOJMBUBCS OW, SKIIO0 MaB Ou ix Ha
yBa3zi [3, c. 45].



A. MaiiiaHrox IijJi IpOTaJuHOI0 B 3aKOHI PO3yMi€ TOBHY a00 YacTKOBY
BIZICYTHICTh IIPABOBUX HOPM Yy IIEBHOMY 3aKOHI, SIKI HEOOXIIHI LI BPEryJIo-
BaHHS NMPaBOBITHOCHUH [4, c. 45].

B. Tapanyxa 3a3Ha4ae, 10 IpOTajMHa B 3aKOHOAABCTBI — 11€ BiICYTHICTh
HOPMAaTHBHOI TIPaBOBOi perjaMeHTalii KOHKPETHOI TIpyNu CYCIUIBHHX
BIJHOCHH Y Taiy3l IPaBOBOIO PEryJIIOBaHHS, SKi BH3HA4YEHI TOJOBHHUMH
3acaJlaMy TpaBa, HaKIlIe KaKy4H, 1€ BiJICYTHICTb HOPMH IpaBa, IO MOTJia
OuM Bpery;oBaTH NEBHUHA BHI CYCHIJIBHHX BIJHOCHH, SKHM HEOOXiTHE
MIpaBOBE BperymMoBaHHA [5, c. 17].

Ha nymky I1. PabGinoBuda, mporaninHa B 3aKOHOZABCTBI SIBJISIE COOOIO Bif-
CYTHICThP HOPMAaTHBHO-TIPABOBOI pETJIaMEHTAIlil MEBHOI TPYIH CYCIUIBHIX
BiTHOCHH y c(epi mpaBOBOTO BILTHBY, IO OKPECITIOETHCS OCHOBHUMH ITPHH-
uumnamu mnpasa [6, c. 140].

€. XapiToHOBa BH3HAYa€ NPOTaJMHU Yy LWBUILHOMY 3aKOHOJABCTBI
SIK HETIOBHOTY Y BHP@)XCHHI LMBUILHOTO TpaBa CTOCOBHO (DaKTiB CYCIiNb-
HOT'O JKUTTSI, KOTPI 3HAXOATHCS Y cepl HMBUILHO-TIPABOBOTO PEryIIOBAHHS
[7,c. 77-78].

H. 3abonotHa BBakae, 110 MpOrajvHa B IMBUIBHOMY 3aKOHOJABCTBI —
1ie TOBHa a00 YacTKOBa BiJICYTHICTh Y BCbOMY MAacHBI YNHHOTO IIMBLIEHOTO
3aKOHOJIaBCTBA IPaBOBOi HOPMHM, HEOOXiJHOT I MOBHOLIHHOTO BHPILICHHS
MUTAHHS, 10 BXOJUTH 10 chepu mpaBoBOro perynaroBanus [8, c. 71].

BimnosigHo mo nucta MinictepcrBa toctumii «Illogo mopsimky 3acrocy-
BaHHS HOPMATHBHO-TIPABOBUX aKTiB y pa3i iCHyBaHHS HEY3TOKEHOCTI MiXK
Ii/I3aKOHHUMH aKTaMH» IIPOTAJMHA B 3aKOHI — Ile MOBHa ab0 4YacTKoBa
BiZICYTHICTh HEOOXIHUX IOPUANYHUX HOPM Y 3aKOHi [9].

Otxe, MpOraJvHU y 3aKOHOJABCTBI — Lie BWJ IOPUAMYHUX Je]eKTiB,
SKMH SIBJIsSIE COOOIO TMOBHY a0 4YacTKOBY BIJICYTHICTH Y HOPMAaTHBHO-
NPaBOBUX aKTaX HOPM IpaBa, HEOOXIJHUX JUIs BPETYJIOBAHHS CYCIUILHHX
BIJTHOCHH, 110 3HAXOAThCS y chepi MPaBOBOTO PEryIIIOBAHHS.
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OCOBJMBOCTI BIIOMYOi HOPMOTBOPYOCTI
MIHICTEPCTBA BHYTPIIIIHIX CIIPAB YKPATHA

Herpyk SApociaaB AHatoJilioBuy
acnipanm
Jloneywvikuti oepoicagnuil yHisepcumem GHympilHix cnpas
M. Kponusnuyvruii, Yxpaina

Bigomua HOpMoTBOpuicTh MiHicTepcTBa BHYTPIIIHIX cIpaB YKpaiHu
BiJlirpae BaXJIUBY POJIb B 3a0€3IeUeHHI 3aKOHHOCTI Ta IpaBonopsaky. Bona
CHpsIMOBaHA Ha CTBOPEHHS BHYTPILIHIX HOPMAaTHUBHO-IIpaBoBUX akTiB MBC
VYkpainu, sSKi HOKJIMKaHI AeTai3yBaTH 3arajlbHi HOPMH TIpaBa, aJanTyBaTH
iX 10 moTped MPaBOOXOPOHHMX OPraHiB, KOHKPETU3YBATH HiTKi aJlTOPUTMHU
niit gns cmyx6oBmiB. OxpiM Toro, Bimomua HopMoTBOopuicTe MBC Vkpainu
CHpHsie 3aXHMCTy HpaB i CBOOOA TpOMajasH, a/UKe BiOMYi HOPMAaTHBHO-
NIPaBOBI aKTH PEryJIOIOTh MOPSJIOK 3aCTOCYBaHHS 3axOfiB IPUMYCY,
MIPOBEJIEHHS! CJIITIMX i, TOIIO.

Boponina [.M. 3a3Hauae, mo BigoM4a HOPMOTBOPYICTh — II€ isITbHICTh
cy0’ekTiB peamizaliii mpaBooXopoHHOI (QyHKIi Jep>kaBu (YHOBHOBa)KE€HUX
Ha T€ IEHTPAJIbHHUX OpraHiB BHKOHABYOI BJIAaW), AKi 3 METOIO0 peaiizarii
3aKOHIB YKpaiHu i HOpMaTHBHO-TIPAaBOBHX aKTiB BUIINX OPTaHiB Jep>KaBHOI
BJIAaIM B MEXaxX CBOIX MOBHOBa)XEHb NPHUHMAIOTh BiOMYl HOPMAaTHBHO-
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MPaBOBi aKTH, IO JNETATI3yIOTh 1 pO3’SCHIOIOTh MEXaHi3M peamizamii aep-
’KaBHOI IIOJIITHKH B IIPaBOOXOPOHHIM cdepi [1, c. 43].

ToOTo, TOJIOBHE mNpH3HAYEHHS BiZOMYOi HOPMOTBOPYOCTI MOJISTac
B JeTamizamii Ta po3’sCHCHHI MOJIOKCHb 3aKOHIB 1 aKTiB BUIIUX OpPraHiB
JIep>KaBHOT BNIAIU JUIS NPAKTHYHOTO 3aCTOCYBAHHS y JiSUTBHOCTI HpaBo-
OXOPOHHHUX OpPTaHiB.

OcobnuBicts BioMuoi HopmoTBopuicTi MBC Ykpainu nonsrae B Tomy,
10 BOHA HE € CaMOCTIHHMM JDKEPEIOM MpaBa, Ta BUCTYIAE€ TOTIOMIKHAM
MeXaHi3MOM, Mae oOMexeHy cdepy mii, NOIMMPIOIOTHCS MEPEBAKHO
Ha BHYTPIIIHIO OpraHi3amil0 Ta AISUIBHICTH MIANOPSIIKOBAHUX CTPYKTYP,
KU 3a0e3medye y3ro/keHe Ta e(eKThBHE (YHKI[IOHYBaHHS CHCTEMH
MIPaBOOXOPOHHHUX OpPTaHiB.

[IpaBoBorO 0CHOBOIO BimoM4oi HOpMoTBOpUocTi MBC Ykpainu BucTymae
3akon Ykpaiu «[Ipo mpaBoTBOpuy AisUIbHICTE». BiH BH3Hadae 3aranbHi
NPUHLIUIH, TPOLEAYPH Ta BUMOTH O CTBOPEHHS B IIIJIOMY HOPMAaTHBHHO-
NPaBOBUX aKTiB, WIO MOIIUPIOIOTHCS Ha BCI OPraHM JEp)KaBHOI BIAJIH,
B TOMY 4yHcii Ha MiHICTepCTBO BHYTPIIIHIX cripaB Y KpaiHu.

Tak, B crarti 19 3akony Ykpaiuu «[Ipo mpaBoTBOpdy MisIBHICTB)»
Bin 24 cepmusi 2023 poky, 3a3HauyaeThCsd, 10 HAaKa3M MIHICTEPCTB,
SKI NPUHAMAIOThCI Ha OCHOBI Ta Ha BHMKOHaHHA KoHcTtHTymil Ykpainu
Ta (a00) 3aKOHIB, YMHHMUX MDKHAPOTHHUX JIOTOBOPIB YKpaiHH, MOCTaHOB
BepxoBHoi Panu Ykpainm, ykasis [Ipesunenta Ykpaian, mocranos Kabinery
MinictpiB Ykpainu, MaroTh Ha TepuTopil YKpaiHu BUIIY IOPHIUYHY CHIY,
HiXK HOPMATHBHO-TIPABOBI aKTH, IependadeHi myHKTaMu §-13 miel yacTuHw,
1 € 000B’I3KOBUMHU 10 BUKOHAHHS Ha TepuTopii Ykpainu [2].

TobTo, ct. 19 3akony «IIpo mpaBOTBOPYY AiISUTBHICTEY» 3aKPIILIIOE TIpa-
BOBY OCHOBY Ta IOPHJIMYHY CHIIy JUIS BiJIOMYMX HOPMaTHBHO-IIPABOBUX
aKTiB, 30kpeMa HakasziB MBC Ykpainu, BU3Ha4at04H iX BaXKJIMBUMH €JIEMEH-
TaMH CHCTEMH HOPMATHBHO-IIPABOBHX aKTiB YKpalHH.

OcobuuBicTio Bigomuoi HopmoTBopuocti MBC Ykpainu € Te, 1110 BOHA
oxortroe cepy 3abe3nedeHHs TPOMAACEKOT Oe3MeKH, MyOIiTHOTO MOPSAKY,
TISUTEHICTP TIOMIMIT, MITpamiifHy MONITHKY, IUBLTBHAN 3aXHCT, OXOPOHY Jep-
KABHOTO KOPJIOHY, a TOMY 3HauyHa 4YacTHHA BiJIOMUYHMX aKTiB Mae orepa-
TUBHHMH Ta IPOLECYANbHUH XapakTep, PEryJiioloud IOpsIOK il mpamis-
HukiB. ToOTo, Bimomua HopMoTBOpuicTh MBC VYkpaiHu Mae onepaTHBHO
pearyBatn Ha 3MiHM B O€3NEKOBiH cHTyalii, Ta MaTW BHCOKHH CTYIiHb
THYYKOCTI, 110 B CBOIO YEPry, J03BOJISE MIBHIKO BIOCKOHAIIOBATH BHYTpIII-
Hi IpOLIEAYPH.

Hayxosens Kotemox M. O. 30kpema 3a3Hadae, 1o BiqoMya HOpMOTBOP-
YiCTh € HEBIJ'EMHOIO CKJIAJIOBOIO MPABOBOTO PETYIIOBAHHS, sIKa 3a0e3meuye
OTNIEPATUBHICTh 1 THYYKICTh Yy peamizallii 3aKOHIB uUepe3 IiJI3aKOHHI aKTH,
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CTBOpPEHI B paMKax KOMIIETEHIIli KOHKPETHUX Cy0’ €KTIB OXOPOHHU MPaBOIO-
panxy [3, c. 76].

BapTo 3a3HaunTH, 1m0 0arato akTiB PEryJIIOITh BHYTPILIHIO CITY:KOOBY
JISUIBHICTD, CITYKOOBY TUCLMILIIHY, KaJpOBI NHUTAaHHS, CIIy:KOOBI po3cii-
JyBaHHs, TOmO. TakuMm 4mHOM, Bigomua HopmorBopuicte MBC VYkpainu
noTpedye crenialbHUX 3HaHb y cepi myOiuHoi Oe3neKu, KpUMiHATICTHKHY,
aJIMIHICTPATHBHOTO TMPOBAPKCHHS, TAKTUKU TONINEHCHKOI isSUTBHOCTI,
TOIIO, 3 METOI0 CTBOPEHHS BiOMYHMX iHCTPYKIIi, HAPHUKIIAA MO0 poboTH
MATPYJIBHUX I IPO3ILiB, Ta iHIINX BIJOMYHX HOPMATHBHO-TIPABOBHX aKTiB.

Taxk, Buena Boponina .M. 30kpemMa 3a3Hadae, o BigoM4a HOPMOTBOP-
YiCTh TIOBHHHA MaTH CHEIiajbHi 3HAHHS 1 CHEmiaJbHUNA JOCBIA B po3pood-
HUKIB BKa3aHOTO HOPMATHBHOTO akTa (JOCHTh TJIMOOKI 3HAHHA HHUMH
IIUTAHHSA, XapaKTepy B3aEMHHX BiTHOCHH aJpecaTiB HOPMATUBHOTO MIPUIIHICY
(BpaxoByIOUYHM CYTO TEXHIYHHH acleKT), COPMOBAHOI MpPAKTHKH, HASBHOL
0a3u HOPMAaTUBHOTO PEryJIIOBaHHS, COLIAIbHUX 3anuTiB) [4, c. 31].

TakoX, BBaKJIMBOI OCOOIMBICTIO BIIOMYOI HOPMOTBOPYOCTI € Te,
110 BiJJOM4i HOpMaTHBHO-TpaBoBi akth MBC YkpaiHu He MOXYTh cynepe-
YUTH 3aKOHAM Y KpaiHU Ta ypsIIOBUM IIOCTAaHOBAM.

Otxe, BimoM4a HOPMOTBOpUicTh MiHiCTEpCTBA BHYTPILIHIX cIIpaB YKpa-
{HM € BaXIIMBHM IHCTPYMEHTOM 3a0€3IEeUCHHs 3aKOHHOCTI, IPaBOIOPSAKY
Ta e(peKTHBHOI AISITLHOCTI IMPABOOXOPOHHUX OpraHiB. BimoM4i HOpMaTHBHO-
mpaBoBi akthi MBC VYkpaiHu BUKOHYIOTH JOTOMDKHY (YHKIIIO, MalOTh
oOMexkeHy chepy il Ta TOMHPIOIOTHCS MEPEeBAXHO HA BHYTPIIIHIO OpTaHi-
3alil0 PoOOTH MiAMOPSAKOBAHUX CTPYKTYp, 3a0€3MMeUyI0qd Yy3TOKEHICTh
1 cTaOiNBHICTh (QYHKIIIOHYBaHHS CUCTEMH.

[TpaBOBOO OCHOBOIO BiJIOMYOi HOPMOTBOPYOCTI BHCTyNae 3akoH YKpai-
n «lIpo mpaBOTBOpUYy IisSUIBHICTBY», SKWH BU3HA4Ya€ 3arajbHi NPHHIMIIN
Ta TPOLENYPH CTBOPEHHS HOPMAaTHBHO-NPABOBHX aKTiB, 30KpeMa Haka3iB
MIHICTEPCTB.

BijgomMua HOPMOTBOPYICTH XapaKTepPH3YEThCsI 0OMEKEHOI cdeporo jii,
CIPSMOBAHICTh TEPEBAKHO Ha BHYTPIIIHIO OpTaHi3aIlilo Ta MisUIbHICTH
ATIOPSITKOBAHUX CTPYKTYpP, IO 3a0e3rneuye y3rojpkeHe (YHKIIOHYBaHHS
cuctremu MBC Vkpainn. BimoM4i HOpMaTHBHO-TIPaBOBI aKTH MAalOTh
OTIEpaTHBHUM 1 MpOLECYalIbHUN XapakTep, J03BOJIIOTh LIBHIKO pearyBaTH
Ha 3MiHM y O€3MeKOBiH CUTYyalii, a TAKOX PEryJIOIOTh CIIy>KOOBY JMCIIHII-
JIHY, KaIpOBi MUTAHHS Ta TOPSIOK IIPOBEACHHS CIIAYUX i, TOIIO.

Takum grHOM, Bimomda HopMoTBOpUicTe MBC Ykpainu € HEBix eMHOIO
YaCTHHOIO CHCTEMH IIPAaBOBOTO PETYJIIOBAaHHS, fKa 3a0e3nedye e(peKTUBHY
peanizalito JepkaBHOI MOJITHKH y chepi OXOPOHHU MPABOMOPSIKY, JOTPH-
MaHHS TpaB 1 cBOOO TPOMAJISH, & TAKOXK 3a0€3MeYyI0Th THYUKICTh 1 omnepa-
THUBHICTh Y BHUKOHAHHI CIyXOOBHX 3aBIaHb. Pa3oMm 3 TUM, BOHa NOBHHHA
3MIHCHIOBATHCS B CYBOpIiMl BIIIOBIZHOCTI O 3aKOHIB YKpaiHH Ta akTiB
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BHIO{ IOPUANYHOI CHIIM, IO TapaHTYye ii JIETITUMHICTh Ta TPaBOBY BHU3HA-
YCHICTb.
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C. 43-45.
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4. Boponina I. M. TeopeTuko-MeTO0IOTIUHI 3acajy BIOCKOHAICHHS
BiZIOMYOi HOPMOTBOPUYOCTI B yMOBax TpaHcdopmarii nepexiJlHOro Cycmiib-
ctBa. Ilpaso i cycninecmeo. 2015. Ne 5 (2). C. 23-34.

DOl https://doi.org/10.36059/978-966-397-580-1-3

OCOBJUBOCTI BUPIIIEHHSA )KUTJOBOI MPOBJIEMHA
B YKPAIHI Y XIX-XX CT.

Hoasipym Caitsiana IBaniBHa
Kanouoam icmopuyHux Hayx, OoyeHm,
doyenm Kaghedpu 3a2anbHONPABOBUX OUCYUNIIIH
ma 0epaHcasHo20 YNpaeiHHs
LenmpanvHoykpaincoKuil 0epicasHuil yHigepcumem
imeni Bonooumupa Bunnuuenxa
M. Kponusnuysruii, Yxpaina

VY nepiop BiitH BiOyBaeTbcst MaciTabHEe pyWHYBAaHHS )KHTIOBOTO (DOHIY
Ta 0CcOOJIMBO TOCTPO TOCTa€ NMUTAHHS 3a0€3MEUEHHS HACEIEHHS >KHTIOM.
Tak, 3a nannmMu MiHiCTepCcTBa PO3BUTKY TpOMaJ] Ta TEPUTOPiH YKpaiHu Ha
cepenuHy >xoBTHS 2025 poky pocisHaMu IOIIKOJDKEHO B Hallil Jeprkasi
13 %, mobmo 6auzvko 320 mucsau xuriaosux OyauHkis [1]. Bkazana mudpa
moaHs 3poctae. 3a migpaxyHkamu CBiTOBoro OaHKy, Ui BiJHOBJICHHS
Takux o0cATIB YKpaiHa nmoTpedye moHaimMeHIne 86 mipo doaapis.

Bapro koHcTaryBaTH, 1m0 TIpoOJieMa IKUTIIOBOTO  3a0e3MedYeHHS
HaCeJICHHS 3aBX/I1 CTOSUIAa TOCTPO, a OCOOJIMBO MiCIs BOEHHUX KOH(QUIIKTIB.

14



BxazaHoto mpoOjeMaTHKO Pi3HUX ICTOPUYHUX MEPIOJiB Yy KOHTEKCTI
JICp’KaBHOT MOJITUKK a00 TOBCSIKICHHOTO JKUTTS HACENEHHS 3aiMaroThCs
Taki ykpaiHcbki BYeHi, sk O. ABpamoBa, M. bopucenko, O. Bitounin,
T. Tepacumon, K. dimenko, A. Kpwxkanoscekwmii, K. Kysina, 1. Kymimr,
A. Mupomauuenko, O. Mouan, O.Owmenbuyk, O. Ocranenko, O. Ps6-
yenko, 0. Tapactok, T. Tepemenko, T. Yaronens, C. lllnimuenko, O. Sn-
KOBCBHKa Ta III¢ I[iJla HU3Ka HayKOBIIB. YaCTKOBO TOPKAIOTHCS 11 JOCHITHHUKH,
SIKI BUBYAIOTH KOOIIEPATUBHUM pyX, 30Kkpema, €. Bacmmpes, C. mangkwuii,
B. KoBep3HeB a00 BHBUAIOTH iCTOPi0 MiCTOOYIYBaHHS UM apXiTEKTYypPHHX
ctunis, I. Aanpeiiko, T. Bepestok, C. TUMOIIEHKO Ta iHIII HAYKOBII.

VY mocibHuKy 3a pemakmiero €. Xapuronosa ta O. bepnas-JlykaBenupkoi
3alpONOHOBAaHA TepioaW3aIlis icTopii JKUTIOBOTO TpaBa 3a KpHUTEpieM
cy0’€KTHBHOTO MIAXOMy O MpoOiiemMu: 1) IMOCTAaHOBKA JKUTIIOBOI mpoOie-
Matuku (XIX cromitrs); 2) mepuie 3aKOHOJABUE BPETYJIOBaHHs CY0’€K-
TUBHUX OKkuTiIoBHX mpaB (1900-1917 pp.); 3) pansdHchkuil mepion
(1917-1991 pp.; 4) mepiox npuBaTu3aii xutaororo douay (1992-1998 pp);
5) mepioj; BUHUKHEHHsI HOBHX NPWHIMUIIB )KUTJIOBOrO TpaBa, L0 3MIHUIO
3MICT JKHMTJIOBUX NpaB I'POMaJsH, 30KpeMa KpeIUTYBaHHS JKUTJA, 1HBeC-
TULIHI TporpaMu y >kuTiioBe OymiBHHITBO (1999-2008 pp.); 6) TpaHc-
(bopMariifHuii 1epio]] JKUTIOBOTO MpaBa — IIe Iepioj MapagurMy XHUTIOBOTO
mpaBa, MOB’s3aHOI 31 3MIHAMH COWIaTbHUX CTAaHOAPTIB 1 HOPM 3TiTHO
3 €BpomerchKuM HocBigoMm [2, c. 13]. lymaeTscs, MO pagsHCHKHIA mepiof
motrpe0ye BUAUIICHHS OKPEMIX ITiJICTAIIIB.

VY npyriii nmonoBuHI XIX CT. MOCHIIOIOTHECA YpOAaHICTHYHI TEHICHIIIT
1 TIOYMHAE AKTUBHO OyAYyBaTHCS JKUATIO SK Ui IpoJieTapiary (mepeBa)kHO
BJIacHUKaMH (aOpuK 1 3aBOAIB) TaK i IS 3aAMOXKHHUX MICTSIH CHIOPY/IXKYETHCS
koMdopTHE XKHUTIO /A5 34aui B opeHAy (nmpuOyTKoBi OyauHkH). Y 3BeneHHI
3aKOHIB pociichbkoi iMmepii 1857 p. Bhepiue cucteMaTH3yeTbesi OyiBebHeE
3aKOHOJIABCTBO MiJl Ha3Bow byniBenbHuil craryr. HaykoBuist O. ABpamoBa
3a3Hayae, 110 HepIIi JOCIiIKEHHS KUTIOBUX noTped (hadbpHyHO-3aBOICHKUX
poOiTHuKiB Oynu 37ificHeH] y npyriit monoBuHi XIX cr. @. ImitpueBnm [3].
JloBruii 4ac iHII MiChKi BEPCTBH HACEICHHS 1 CENITHCTBO 3AIUINAIHCS 11032
yBarolo HayKOBIIIB.

Ha mouatky XX cT. 3’SBISIOTBCS MDKHApOJHI CTaHOAPTH Y JKUTIIOBIH
ctepi, po3pobneni Ha BeecsiTHiit BuctaBmi y [lapmki y Burmsai Pesomornii
[T’atoro MixHapognoro KoHrpecy 3 kBapTupHOro mnuTaHHs. [lounHae
(dbopMmyBaTUCS BHYTPIIIHBO IMIEpPChKE 3aKOHOAABCTBO, IO TEPEBAKHO
TOPKAETHCS TONIMIIEHHS JKATIOBOTO CTAHOBHINA BiCHKOBOCIY>KOOBIIIB Ta
iX ciMeil, IHCTUTYTy J>KHTIOBOIO HaiWMy, OKPEMHX NHTaHb EKCIUTyaTarii
JKUTIIOBOTO (POHTY.

BinsmoBnubskuii iepeBopot 1917 p. Ta mommpeHHs BiIagu OUTBIIOBHKIB
B YKpaiHi Npu3BENM 10 MOJITHKH «KBAPTUPHOTO Mepenity», Ml SKUM
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PO3YMIIOTh PEKBI3HWIIIi KUTJIA TaK 3BaHWUX «HETPYJIOBHUX EJIEMEHTIB» abo
YUIUIBHEHHS X, IO TMOPOJMJIO HOBE SBHIIE IIiJ] HAa3BOIO KOMYyHalbHa
kBaptupa. [1IBUAKMHA PO3BUTOK MPOMHUCIOBOCTI MICT, MacoBe INepeceIeHHs
CeNIsTHCTBA y MICTa CHPHWSUIM BUHHUKHEHHIO XHUTJIOBOI Kpu3u 1920-x pp.
[MpuunHamu i Oynu Takox 1 Ilepma cBiToBa Ta rpomansHcbka BiitHu. Ha-
CIiZIKAMU IbOTO YChOT'O CTaja pyHHalis >KUTIOBOro (oHay Ta Oesroc-
M0JIapHe BUKOPUCTAHHS HOro HOBUMH MEUIKaHISIMH [4].

Vixe 3 cepenuan 1920-X pokiB BUPIOICHHS KBAPTHPHOTO IUTAHHS PalIsH-
ChbKa BJaJa MOKJANae Ha BiOPOKCHHS XHUTIOBO-OYyIiBeNbHOI Kooreparii,
KpeIuTyBaHHS, HA OCOOWCTY iHimiaTHUBY HaceneHHS. 26 Oepesns 1924 p.
BYILIBK i PHK YCPP Bunae «IlonoxeHHS PO KUTIIOBO-CIIOKHUBYY KOOTIE-
patiro», Mo YMOXIHBIIOE OyIiBHHUITBO KOONEPATHBHOTO XUTJA, SIKE € OLIbII
koMpopTHIM. Tak Oynu moOyzoBaHi y 1928 p. y XapkoBi cCyMHO3BiCHUI
Ooynunok «CnoBo» Ta y 1934 p. y KueBi mepumii xopnyc OynuHKY st
nucbMeHHUKIB Pouit (koonepatuB «PoOiTHHK miTepaTypu»). KpiMm Toro,
aKTHBHO (hOPMYETHCS KOHLEILsl yCYCIUIHEHHS! NOOYTY HaceleHHsS Yy BH-
DI ie# Oy IBHUIITBA MiCT-CaliB.

3a3Haunmo, 1mo 1930-Ti pp. — 11e mepiox MaCOBUX PEMPECiid, 110 CIPHUSLIIO
MIPOJIOBXKEHHIO MOJITUKU KBAPTUPHOTO MEPEIiTy.

VY 1930-x mo cepemuam 1950-Xx pp. MOYMHAOTH OyOyBaTH JKUTIIO IS
MapTiiHOI HOMEHKIATYpH, KEpiBHHUIITBA 3aBOIB i (adpuk, odimepcbkoro
CKJIaly YW MECTEeIbKoi iHTemireHmii. Lle Tak 3BaHiI «CTamiHKM» — €JiTHE
KHUTIO 3 MOKpAIICHWM IUIaHyBaHHAM, Ie creni csaramm 2.8 mo 3.2 metpa,
KIMHATH OYJIH i30JIbOBAaHHMHU, KOPHIOPH IPOCTOPUMH, KyXHI ILIOIICIO
He MeHie 7—10 KBaJpaTHUX METPIB Ta PO3/lIbHI caHBy3u. OJHAK, BKa3aHe
JKHUTIIO0 OyJI0 32 COOIBAPTICTIO TOCUTH TOPOTHM.

VY noBoeHHu# mnepion OyB npuiiHsATHH 3akoH «[Ipo m’sTHpiyHME TUIaH
BiIOYJIOBM 1 PO3BUTKY HapOAHOrO TocrojapcrBa Ykpaincbkoi PCP
Ha 1948-1950 pp.», sIKMM 3aTBEp/PKEHO IUIAH BiAOYI0BU 1 HOBOrO OymiB-
HHUITBa JepXaBHOro kwioro ¢oHay B Mmicrax Ykpaincekoi PCP
Ha 1946-1950 pp. B po3mipi 15.920 THC. KB. METPIB KUIOI IUIOMI, B TOMY
grcni mo miceBux Pagax — 1.150 tuc. kB. metpiB. [ImanyBanocs mpoBecTn
3a M'ATHPIYYS B MICTaxX 1 POOITHHYNX Celumax BiaOymoBY i OyIiBHHIITBO
IHIUBITyaTbHUX JKMJINX OyJMHKIB KOIITOM HACEJICHHS 3 JIOIIOMOTOIO Jiep-
KAaBHOT'O KpEAMTY B po3Mmipi 3,3 MuH. KB. MeTpiB kuioi rronti [5]. Bynis-
HHUITBO JKUTIAa OyJ0 MaKCHMalbHO 3JCIICBICHMM, 4YacTO i3 3aJMIIKIB
JEKITbKOX OyIiBeIb, ajleé MaCOBHM.

31 mumas 1957 p. suitnuia [loctanoa LK KITPC ta Pagu MinicTpis
CPCP «IIpo po3Butok xutioBoro OyaiBaunTea B CPCP», nme craBumocs
3aBJaHHA y HaWOIMK4i BiCiM — JIeB’SITh POKIB JIKBiAyBaTH HECTady >KUTJIA
Uit TpyasmuX. Po3modanack 3a0ynoBa MICT Tak 3BAaHUMHU «XPYIIOBKAMMU),
TOOTO JOCTYITHUM JKHUTJIOM 3 HHU3BKMMH CTEJSIMH, BIACYTHICTIO JidTa Ta
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CMITTEMPOBOY, & TaKOX YacTO CYMDKHUMH KIMHAaTaMH Ta CYMIiIIEHUM
caHBy3JIoM. ENiTHe >XUTIO KapAWMHAJIBbHO HE BIIPI3HSIOCS Bl MacoBoOro,
xi0a 1110 TUIOIICI0 KBapTHUP.

Ha nmovarok 1960-x pp. CPCP 6ynyBana 2 MiH. KBapTHp Ha piK, a KpaiHa
3alfHsUIa TEpIle Miclle Y CBiTI 3a KUIBKICTIO CIOPYKYBAHOTO JKUTIA
Ha 1000 uwonomik. ¥ 1970-1980-x pp. OynyroTh Tak 3BaHi «OpEKHEBKN,
T00TO OlnbIl KOM(OpPTHE MacoBe >KUTIO y MaHENbHHX ITSTH — 16 —TH
moBepxoBux OyamHKax. [Ipore, mounmHatounm 3 1987 p. mo 1992 p. obear
OynmiBHHIITBA HOBUX OYIMHKIB 3HU3UBCS MaiDke B aBa pasu. Ha mgymKy
nocmiganka O. OMenpdyka, XHUTIO i TPaBO HA HBOTO OyIo IpeIMeTOM
OCOONMBHUX CHEKYJAMiA B Aep)KaBHUX OpraHax, a HaBKOJO Horo peaiizaril
OymyBasncs KOpyIIiiHi iMmmepii [6, ¢. 191].

TakuM YHHOM, XXHTJIOBE NMHUTAHHS y BKa3aHHH Irepiox OyJo CKiIagHUM
i BHPIIIMTA HOTO IIBHIKO 1 KapAWHAIBHO, SIK HAMarajaucs OiIbIIOBHKH,
TaKk 1 He Baanocs. 3a PajsHCBKUX YaciB HaJUICHHS TPOMAJSH >KUTIOM
He poOwio iX BIacHUKaMM, a OyJl0o TpeAMETOM Uil MiJAKPECICHHS
coliaibHOT HEPIBHOCTI.
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®OPMA IIPABJIIHHSI YEPE3 IPU3MY BTLIIEHHS TIPUHIIAITY
MOJLTY BJAIU

Pybanenko Apceniii CepriiioBuu
3000y8au nepuiozo (bakaiaspcbko2o) pisHs uwoi oceimu
@axyrememy npasa, OisHecy ma AOMIHICIMPYBAHHS
Hayxkosuii kepisnux: 3enenko Inna IaBaiBna
KaHOuOam 1opuoOudHUX HayK, OOYyeHm,
doyenm Kageopu 3a2anbHONPABOBUX OUCYUNTIH A 0EPHCABHO20
YAPAGNIHHA
Llenmpanvroykpaincekutl Oepacagrutl yHisepcumem imeni Bonooumupa
Bunnuuenxa
M. Kponusnuyvruii, Yxpaina

Sk Bimomo, ¢opma MpaBiliHHS BH3HAYa€ CTPYKTYPY BHILUX OpraHiB
BJIaJM, MEeXaHi3MH X popMmyBaHHs Ta B3aemonii. TpaauuiiiHo po3pi3HAIOTH
MoOHapxii (abcoyroTHa, AyajiCTUYHA, MapiaMeHTChbKa) Ta pecryOIiku
(mpe3umeHTChKa, 3MillIaHa, MapiJaMeHTChKa). Y Pi3HHX (QopMax MpaBIiHHA
HE OJHAKOBO peasli3yeThCsl MPHUHIMII TTOAUTY JepkaBHOI BIagu abo crocre-
piraeTbcs HOTO BiACYTHICTb.

AOGcomroTHa MOHApXisl XapaKTEepU3yeTbCs HEOOMEKEHOIO BIAJOI0 MO-
Hapxa. Bci BUKOHaBYI Ta po3mopsamyi opraHu mepeOyBaroTh mix Oesro-
cepeiHIM KOHTPOJIEM MOHAapXa, SIKMH € €JUHUM Cy0’€KTOM MOJITHYHOT BiJ-
noBifanbpHOCTI U X cTpykTyp. CynoBa cucrema, sSiK He3aJeHa TijKa
BII/IW, B yMOBax abCOJIFOTHOT MOHApPXii BiJICyTHS.

Taka monapxist 30eperna cBoi OCHOBHI pucu Ha apabcbkomy Cxopi
(Cayniscbka Apasis, Karap, bpyneii, Oman). [IpuunHaMu <«GKUBY4OCTI»
Takoi (QOpMH TPAaBIiHHA € COI[laJbHO-CKOHOMIYHA 0a3a 1 BiACYTHICTB
TOCTPUX CoLiaJbHUX cymnepeuHocteil [1, c. 144]. Ile 3ymMOBiI€HO, HA TyMKY
C. K. bocrana, 6aratumMu IpUPOJHUMH PECYPCaMH, HABHICTB SIKMX Y IIbOMY
pETioHI J03BOJISAE BIAIl 3IIHCHIOBATH COINIANIFHO CHPSMOBAHY MOJITHKY
1 TakMM YMHOM TaJbMyBaTH OO ’€KTHBHI MpPOLECH PYHHYBAaHHS CTaHOBO-
KacTOBOT'O CYCIIIJIbCTBA, B SIKOMY Ili KpaiHH e nepe0yBaroTh, Ta X mnepexiz
JI0 TPOMAJTHCEKOTO CycHiibcTBa [2, ¢. 113]. 3 ormsimy Ha BHUIE3a3HAYCHE,
TIOJ/IUT BN B Takiid (hopMi Jiep)KaBHOTO MPaBJIiHHS HE peali30BaHUN.

HyamicTiuHa MOHApXis TO€AHYe BIUIMB MOHAapxa 1 IIapiaMeHTy.
Ie mepma icropudHa popma KOHCTUTYIIHHOI (0OMexeHOo1) MOHapXii.

Braga rnmaBu neprkaBu 3a AyanicTHYHOI MOHapXii 0OMEXyeTbes mepe-
BXHO 3aKOHOJaBUOIO c(eporo, Je KIIOYOBY pOJb Bifirpac mapiameHrt.
BurkoHaBua Biajia IJIKOM 30CepePKeHa B pyKax MOHapXa, IKUH caMOCTIHHO
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dbopmye ypsin. Ypsan TiA3BITHAN Tiepel TIaBOIO JIEpKaBH, Xoda HEPIIKO
3aKOHOJIABCTBO Iepeadayae HOro BiINOBIAANBHICTB 1 MEpe MapiIaMeHTOM.
OnmHak 1 HOpMa 3AeOUIBIIOrO 3aJMIIAETHCS CyTO (OPMABHOIO, ajKe
KOH(JIIKT 4WICHIB MapiIaMeHTy 3 ypsioM (DaKTHYHO O3HAya€ MPOTHUCTOSHHS
3 MOHApXOM, IO HEPIJIKO 3aBEPUIYETHCS PO3IYCKOM IapiamMeHTy. Takum
YMHOM, XO4a JyaJliCTHYHAa MOHApXisl 1 BBOKA€ThCsI HAHOUIBII BiAMOBIIHOIO
MIPUHLIMITY MTOLTY BJIaJH, BIH Ma€ CBOT cJIa0Ki MICIIS 1 IPOSIBISIETHCS Y TPOXHU
oOMexeHiit Gpopmi.

[NapnameHTChKa MOHAPXisl € HAHTOMIKPEHIMIOW (OPMOI0 MOHAPXITHOTO
MIpaBIiHHA, OCOOIHMBO cepen €Bpomelchkux nepxkaB (Bemmka Bpuranis,
Icnanis, bembris).

MoHapX, BUKOHYIOUH pPOJIb TJIaBH JAEPXKABH, BBAXKAETHCS CHMBOJIIYHUM
JDKepeNioM BIaJy, aje 3a3BUYail ()aKTWYHUX MOBHOBAXKEHB ILIOAO YIIPaB-
NiHHS KpaiHOIO He Mae. Moro (yHKIi € hopManmbHIUME it 30CepeKYIOThCS
Ha TIPEICTaBHULBKUX 1 LEpEeMOHIaJbHUX O00O0B’si3kaXx. MoHapXx He Mae
BIUIMBY Ha ypsIJIOBI PillIeHHS Ta HE 37[aTHUH 3MIHIOBAaTH HOTO CKIIaj.

OnHOYacHO CIiJ 3ayBa)KMTH, IO HEPIAKO WIEHH BUKOHABYOTO OpraHy
O0epyTh yd4acTh y poOOTI 3aKOHOAABYOrO OpraHy, TOOTO MAarOTh CTaTyC
YJIeHiB apiaMeHTy. Taka mpakThka CylnepeyuTh KOHIENTYalbHIM 3acajiaM,
3axnaneHuM Ilapnem MoHTeck'e, sKkuMii 3a3Ha4aB, IO BHKOHAaBYa BIaja
IpUpeYeHa Ha 3aHenaj y pasi, SKI0 3aKOHOJaBya BIaJa 3aIydaeThCs IO
MIPOIIECiB YIIPaBIiHHA 200 KOHTPOIIO Y MeXaxX (PYHKIIH BUKOHABYOI cepu.

Ha croroasni pecrry6iika € HafOLIBIT TOMIUPEHOIO (POPMOIO IEPKABHOTO
npasiinus [3, ¢. 72].

VY npe3ueHTChKii pecyOuili Npe3uJeHT BUCTYIAE K TjiaBa JepiKaBH
1 04OJIIOE BUKOHABYY BJIaJly. 3a3HaueHa peciyOJsika Mae TpU OCHOBHI TiJIKH
BJagM — 3aKOHOJABYy, BUKOHABYy 1 CYJIOBY, L0 YIiTKO PO3MEKOBaHI.
Y npesuneHTchbKii pecryOuini i€ eQeKTUBHHMN MeXaHi3M CTPHUMYyBaHb
1 mpoTuBar, SKHH TapaHTye OanaHC MDK TiIKaMu Biaad. Baxineoro
OCOOJIMBICTIO TaKOrO THIYy PECIHyOJIKH € aBTOHOMis SIK MapJiaMeHTy, Tak
1 Tpe3WsieHTa: NapiJaMEHT 3a3BHYail HE Mae TpaBa BiINPaBIATH YpsA
Y BIICTaBKY, a TPE3HUICHT, BIIIIOBIIHO, HE MOXKE PO3IYCKAaTH MapilaMEeHT Y1
oro okpeMi mamaTh. Taka HEMOMIIMBICTH 3BIIBPHEHHS TIPEICTABHHKIB
BUKOHABUOI BJIAZN TApJIAMEHTOM CIpHs€ CTaOUIBHOCTI YpSAy 1 MOCHITIOE
Horo He3zanexHicTb. lle HiNKOM Y3rojKyeTbesi 3 KoHIemIielo MoHTeck'e
PO MPUHIMINOBY BaXKJIMBICTh HE3aJIS)KHOCTI BUKOHABUOi BIIAaJM BiJ| 3aKO-
HojaBuoi. OMHAK A YCHIIIHOTO BHKOHAHHA CBOIX (YHKIIA MPE3WICHTY
HeoOxigHa miaTpuMka 3 00Ky mapiaMmeHTy. Lle ocoOnmBO SICKpaBO TMPOSB-
nsetbest B CIIA, ne 3HaYHa yacTHHA TIOBHOBaXXECHHb MPE3HJICHTA peallizy-
€ThCS 32 YMOBU cXBaJieHHs Ta 3roau Cenary [4, c. 275].
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VY mapiaMeHTCBhKIM pecyOili TJIaBOI0 JepiKaBH 3aHIIAETHCS TPE3U-
JICHT, OJJHaK HOTrO MOBHOBAXXCHHS 3/I€OLIBIIOT0 HOCATH MPEACTaBHUIIBKHI
1 IIepeMOHIIbHUN XapaKkTep, aHAIOTIYHO 0 MapIaMeHTChKOT MOHApXIil.

3a3HaueHa pecryOitika nependavae, 110 BUKOHABYA Bilaja IpeJCTaBIeHa
ypsiioM, SIKMA Hece NOJITUYHY BiANOBIJANBHICTH IEPE] IMapIaMeHTOM.
IIpoTe B3a€MO3B'I30K MK YPsIOM i MapiaMeHTOM, M0 Mepeadadae IMmoi-
TUYHY TWiA3BITHICTH 1 KOHTPOJb 3a 3IMCHCHHSIM YpPSIOBOi IOJITHKH,
HE 3amepedye NMPUHINITY HE3aIeXHOCTI BUKOHABYMX OPraHiB y paMKax ix
3aKOHOJABYO BH3HAYCHUX (DYHKIIH 1 KOMIETEHIll. Y BCTAaHOBICHUX MeXKax
YpAO, a TakoX iHIII OpraHW BHKOHABUOI TiJIKM BIagd i mocamoBi ocodu
MalOTh aBTOHOMII0 y BHKOHAaHHI CBOIX 3aBJaHb, BIIFHO OOHWparoun
cnenudivHi popMH i METOIM pearizarii CBO€l AisbHOCTI. BukoHaBda Biaga
i€ He3aJIeXKHO BiJl 3aKOHOIAaBUYOl y IBOMY CEHCI.

3MimaHa pecryOiika XapaKTEepU3YEThCSA THM, IO MPE3UACHT, BUKO-
HylouH (YHKUIT IVIaBM Jep>KaBH, 3a3BUYail HE OYOJIIOE BUKOHABUY BJaly,
Xo4a i Mae 3Ha4YHU BIUIMB y Wil cdepi. Y Takii pecryOuili 3aBxan nepen-
0auycHa HasIBHICTh KOJICTIAIBHOTO OpraHy BUKOHAaBUOI Biaau [5, ¢. 60].

IcHye kinbka Bapiamiid 3MimaHux (OpM MpaBIiHHA, KIIOYOBA Pi3HUIA
MIX SIKHMHU BU3HAYAETHCS CIIOCOOOM OpraHizailii ypsay Ta MaciraboM MmoB-
HOBa)X€Hb, SKMMH HAIICHUI NPE3UICHT. Y TaKuX peciryOiikax ypsija 3aBxkK-
¥ (POPMYETHCS 3 YUACTIO MTAPJIAMEHTY, aJie PIBEHb IIi€l yIacTi MOKE 3HATHO
BapiroOBaTHCS.

[Tpn noMiHyBaHHI O3aMapIaMEHTCHKOTO MEXaHi3My (OpPMYyBaHHS ypsiLy
MapJIaMEeHT OOMEXY€EThCSI JIMIIE HaJaHHSIM 3TOJIM Ha TPU3HAYEHHS TJIABU
ypsily, SIKOTO BHCYBa€ Npe3uzeHT. Taka MoJenb XapakTepHa Ui Mpe3u-
JICHTCHKO-TIapJIAMEHTCBKOT pecIyOIIiKky.

VY BHUmanKy MepeBaXHO MapilaMEeHTChKOI Mojeni ypsia (opMyeThes
3 NpEeACTaBHUKIB maprii, ska 3100yna abCOJIOTHY OUIBLIICTH TOJIOCIB
Ha MapJIaMeHTChbKUX BHOOpax, abo *k 3 Koauilii mapTii, 1110 pa3oM OTprUMalu
OinpLIicTh Miclpb y mapiaMeHTi. el miaxin poOuth 3MilraHy pecryOuiky
CXO’KOI0 Ha MapJIaMEHTCHKY, aJIe 3 OJHIEI0 CYTTEBOO PI3HUICIO — PE3UICHT
3a3BUYail 0OMPAETHCS IUITXOM 3arajbHOHAPOHOTO TOJIOCYBAHHS Ta BOJIOAIE
IIAPIIMMHU TIOBHOB&KEHHSIMH TOPIBHSHO 3 TPE3WAEHTOM Y CYTO Iapia-
MEHTCEKiH cuctemi. Takuil Qopmar BIiAMOBimaE MapIaMEHTCHKO-TIPE3H-
JEHTCHKIN peciryOuriri.

Sk Bxe Oyno 3a3HaueHO, OUTBLIICTH KpaiH CBITY B CBOIX KOHCTHUTYIIISIX
3aKpINWIN TPHUHIMIT PO3MOALTY JEep)KaBHOI BJIaJU HA 3aKOHOAABYY, BHUKO-
HaBYy Ta CyAOBY Tinku. OmHAK, TPAIUISIOTECS i BUHATKH. 30KpeMa, y Kpai-
HaxX, JI¢ KOHCTHUTYIii BH3HAYaIOTh JIUIIEC TPU TPAIUIIIHI TiTKA BIAIM,
ICHYIOTh Jep>KaBHI OpTaHH, sIKi HE BOUCYIOTHCS B ITI0 KJIACHYHY cxemy. Tpa-
JMILIiHEe PO3MEKYBaHHS BJIaJM HA TPH TUIKH HE OXOILUIIOE BChOTO CIIEKTPY
ICHyIOUMX MOJIeJIed pO3MOJATy BJIaJAHUX IIOBHOBaXEHb. 3 PO3BUTKOM
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JIEP’KaBHOTO YTPABIiHHSA BiIOYBAa€ThCS NEKOHIICHTPAIlIS Ta TCIEHTPATi3allis
BJaM, IO MPU3BOIUTH 10 (OPMYBaHHS HOBHUX OpraHiB Ta METOJIB
YIPaBJIiHHS, & OTXKe, i NOTEHLIHOT MOSBU JJOAATKOBUX T1JIOK BJIaJIH.

TakuM 4MHOM, NPUHIMIT MOAITY BJIaJH, KUl JIEKUTH B OCHOBI (hopmu
NpaBiHHsA, Mae crenudidHi 0coONMBOCTI peamizalii B KOXHIH JepikKasi.
VY neskux BUNJAKaxX Ie IMUTaHHS 00MEXKYEThCS TEOPETHYHUMHU JTUCKYCIsIMU,
TOJI SIK B IHIIMX ICHYIOTh NPAKTHYHI TPYIHOIII, SIKi IEPETBOPIOIOTH MOMLI
BJIaIM Ha (OPMAITBHICTE.
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KOHIENTYAJIIZAIIA OCOBJIUBOCTEM MOJIITUKH
3AXMCTY IPAB JITEA B YMOBAX BOEHHUX KOH®JIIKTIB

Yenypunii Tapac BitanilioBuy
ynen Beeykpaincokoi epomadcwroi opeanizayii
«Ykpaincoka axademia Hayxky
M. Kuis, Yxpaina

[IpobnemaTnka 3aXUCTy MpaB AUTHHH B YMOBax 30pOIHHX KOH(]IIIKTIB
mocizae onHEe 3 KIIOYOBHX MiICHb y CYyYaCHOMY MIKHApOJHO-TIPABOBOMY
Ta TYMaHITAPHOMY TUCKYpCi. 3arocTpeHHs JIOKaJhbHHUX i TIIOOANbHHUX KOH-
¢uikTiB, riopugHi QGopmu arpecii, MIHUPOKE 3aCTOCYBAaHHS HEPETYJSIPHUX
30pOMHUX T'pyI, a TaKOX aKTHBHE BUKOPHCTaHHS iH(OpMalidiHUX TEXHO-
JIOTi# Y BOEHHUX JisIX MPHU3BOISTH O ICTOTHOTO 3pOCTaHHS KUIBKOCTI JITEH,
SIKI CTalOTh 0e3I0Cepe/IHIMH )KEPTBAaMHU Ta CBIJIKAMU BOEHHOTO HACHIJIBCTBA.
3a IaHMMHM MDKHApOJHUX OpraHizamid, 30kpema MiKHApOJHOTO IUTSIYOTO
¢ouny OOH B Vkpaini (UNICEF) [1], moumnaroum 3 2010-x pokiB,
KUTBKICTh 3a(hiKCOBaHHMX MOPYIICHD MpaB JiTel y 30HaX KOH(DIIKTY mocsria
HaMBUIUX MTOKa3HUKIB 3 YaciB J{pyroi cBiToBoi BiftHu. liTH nenmami gacrimie
MiAJa0ThCsT BOMBCTBAM, KaJiITBaM, BHKPAJCHHIO, CEKCYaJbHOMY HAaCHIIb-
CTBY, BepOyBaHHIO, KaTyBaHHAM, IPHUMYCOBOMY IEPEMILICHHIO Ta 1HIINM
(hopMaM >KOPCTOKOTO IMOBOKEHH. 30pOrHI KOH(DIIIKTH HE JIHIIEe pYHHYIOTH
¢bizuuHy Oe3neKy JaiTei, a i CTaBJIATH ITiJl 3arpo3y peatizaiio IXHiX 0a30BHX
[IpaB: Ha OCBITY, OXOPOHY 3/I0POB’sl, CIMEHHMI 3aXHCT, ICHTUYHICTh, COIli-
IBHY IMIATPUMKY Ta BceOIYHMH po3BUTOK. 30kpema, y nonosigi UNICEF
2022 poky [2] aHamizyroTbes 25 pokiB (hyHKIIIOHYBaHHS TJI00AIBHOI MOJTi-
TtukH «JliTn 1 30poiini koHdaikT» (CAAC) Ta 11 BIUIMB Ha peajibHUIl 3aXHUCT
JiTeil y BiliHI. 3BIT IEMOHCTpPYE, K MOHITOPUHT i Bepu(iKallis MopylieHb
CIPSMOBYIOTh TIOJIITHYHI DIlICHHS, TPUHHATTSA 3aKOHIB, KPUMiHATi3aIlilo
BepOyBaHHS [iTeH 1 BOPOBAIKCHHS IMPOTOKOINIB Iepemadvi IiTed i3 Biid-
CHKOBOI JI0 IHBITBHOI FOCTHUIlII. ABTOPH JAHOTO 3BITY IIiIKPECIIOIOTH, IO
e(EeKTUBHMI 3aXUCT AiTEH BHMarae IMO€JHAHHS TOJITHYHOTO THCKY, IPO-
rpaM HiATPUMKH, TPaBOBHX Pe(OPM i JOBrOCTPOKOBHX ITPOIPaM peiH-

Terparii.

[Ipote, kKapauHATBEHUX 3MiH TOCTIKYBaHi IPOLIECH HAOYIH, TOYHHAIOYH
3 2014 poky, 30poiiHa arpecist IpoTH YKpaiHH Ta 3rof0M IMOBHOMAacIITaOHEe
BTOprHeHHS y 2022 pori IpoAeMOHCTPYBAIH OCOOJIMBO XKOPCTKi (opMu
HACMJICTBA HAJ IiThMH, BKJIIOYHO 3 JENOPTALisIMH, HACHIBHHUIBKOIO
nepenavyero JiTeld B iHII CiIMEWHI cepemoBHINA, TCUXOJOTIYHUM THCKOM,
3aJy4eHHSM [0 TIpONaraHgy Ta CHUCTEeMHUMM aTakaMd Ha [UBUIbHY
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iHbpacTpyKTypy, Mo 3abe3nedye peamizalito ixHix nmpaB. Came TOMy KOH-
LeNnTyanbHi OCHOBH (opMyBaHHS €(heKTHBHOI MOJITHKHU 3aXUCTy MpaB JiTei
B YMOBaxX BOEHHHMX KOH(QUIIKTIB CIii BU3HATH BaXKJIMBOIO 1 aKTYaJIbHOIO
po0JIEMAaTHUKOI0 CYYaCHUX ITPABOBUX JOCIIIKEHb, Cepell SIKMX BaXKJIHMBUM
HanpsiIMOM BUJIUIIEMO OCMUCIICHHS JIJAaHUX aCMEKTIB 3apyODKHUMH JOCIiN-
HUKaMH.

CyvacHi 3apyOiXHI HayKOBi JIOCTI[DKEHHS TIpoOieM (OpMyBaHHS
1 peamizamii MOJITHKH 3aXHCTy TpaB OiTeH B YMOBaX BOEHHHX KOH(QIIIKTIB
JEeMOHCTPYIOTh IOU(EPEeHIIAiI0 MiaX0AiB, MOOYyIOBaHWX Ha KPHUTEPIsIX
HampsAMiB fgaHoi moiitukw. Ilpmmipom, y nmocmimkenHi M. Iemmonnma
[3, c. 29] mpocTexyeThes €BOMIONIS MPKHAPOIHIX HOPM MO0 y9acTi TiTel
Y BO€HHHX [ifX: BiI 3arajbHUX TIOJNOXKeHb JKEHEeBCHKUX KOHBEHIIN
0 abcomoTHOI 3a00pOHM 3aTydeHHS HETMOBHOMITHIX y OOHOBI il 3rimHO
3 @akynpraTuBHUM IpoTokoioMm 1o Koneennii OOH npo npaBa qutuHU.
OcoOnuBy yBary BUEHHMH NPHUIUILE KpUMiHAMI3alil BepOyBaHHS JiTeit
y Pumcbkomy cratyti MKC. M. I'ennonx Harosomrye, mo epeKTUBHICTh
MDKHApOJHUX HOPM 3aJIeXKHTh BiJl BHYTPIIIHBOAEP)KABHOI IMIUIEMEHTALll,
MOJIeNl SIKOi PI3HATHCS MiXK KpaiHaMu. J[ocmiqHUK aHalli3ye CKaHIMHABCHKY,
AHTJIO-CAKCOHCBKY Ta KOHTHHEHTAJILHO-EBPOIEHUCHKY MOJEN, MOKa3yIouu
iX BINMOBITHICTD MIKHAPOIHUM 3000B’SI3aHHSAM Ta MEXaHI3MaM KOHTPOIO
HaJ 30podHUME (POPMYBaHHAMH. Y KOHTEKCTI JaHOT KOHIICIIIl U1 YKpaiH-
CHKOI TIONITUYHOI MOJETi AOIIFHUM € TOBHHH TEpPeriisia HaIlilOHATBHOTO
3aKOHOJIaBCTBA 3 METOIO A0COJIOTHOI IMIUIEMEHTalil MDKHapOJHHX HOPM
1 TOJIOXKEHb IMIOA0 3axXHCTy NpaB JiTed B yMOBax IOBHOMACIITaOHOTO
POCiiCbKOrO BTOPTHEHHSI.

BopHouac iHmI 3aximHI JOCHIJHUKK KOHIENTYali3ylOTh TaKuil Bax-
JUBUH HaNpsIM JOCIHIKEHb, SIK ICHXOCOL[aJbHUI BHUMIp SK €JIEeMEHT
NPaBOBOI IOJITHKK 3aXMCTy NpaB JAiTeld B ymoBax BiiH. [Ipumipom, T. be-
tenkopaa 1 K. Xana [4, c. 322] mizkpecnoTh, O NCHXIYHE 310pOB’S
JITeH, sIKi TIePeKUITN BOEHHI JIiT, BU3HAYAETHCSI B3AEMOTIEI0 1HIUBIIyaIbHUX,
CIMEHHHX, CcOWiadbHAX 1 KYIBTYpHUX (aKTOpiB. ABTOPH HAroJIOMIYIOTh
Ha 3HAYCHHI PE3WIIEHTHOCTI Ta 3aXMCHUX YMHHHUKIB, SIKI MOXKYTh 3MEHIIIHTH
HeTaTUBHHUH BIDTMB TpaBMH. Takox i M. Beccembc [5, c. 11] anamizye
PU3UKH HEKOPEKTHHUX IHTEPBEHIIIH 11010 TICHXOJIOTIYHOI peabimiTamii TiTe,
110 HE BPaXxOBYIOTh KYJIbTYPHI TpaauLii abo peanbHi noTpeOn rpomann. Bin
Harojollye Ha TOMYy, IO peadimiTamiiiHi mporpaMu MaroTh OyTH KOMII-
JICKCHUMH, JOBTOCTPOKOBHUMHU Ta IHTErPOBAaHMMH B MICI[EBE CEPEIOBHIIIE.
VY piunmi maHOi mpoGiieMaTHKM IS YKPaiHCBKUX OCOOMMBOCTEl (opmy-
BaHHS MOJITHKU 3aXUCTy MPaB IUTUHH BAXKIMBHM € JOCITIDKEHHS TaKHX
3apyOiKHUX aBTOPiB, K M. JleHoB i A. IliomanTi [6], KOTpi HArOJIOUIYIOTH,
o0 JIiTH, HApOJKEHI BHACTINOK KOH(MIIKT-3yMOBJIEHOTO CEKCyaJbHOTO
HAacWJIBCTBA, MAlOTh 0coOJMBI moTpedu y cdepi comianbHOI IIEHTHYHOCTI,
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MPaBOBOTO 3aXHCTY Ta MCUXOJIOTIYHOT peadimiTarii. ABTOPH ITiIKPECTIOI0Th,
10 MDKHApOJHI MEXaHI3MM IIEPEeXiJJHOTO MPaBOCYAIs MPUIUIIOTH HEJ0-
CTaTHIO yBary IMM JiTsAM, KOHICHTPYIOUHCh MEPEBAXKHO HA MaTepsix-
XKepTBaX. BOHN NpPOMOHYIOTH CTBOPEHHS CHELiabHUX HpOrpam, CHpsSMO-
BaHMX Ha OOpOTHOY 31 CTUTMOIO, IIPaBOBE BH3HAHHS CTaTyCy TaKUX HiTeit
Ta MATPUMKY IXHIX POJHH, IIO OCOOJIUBO CTOCYETHCS IITECH, HAPOKECHUX
y HACHiJOK CEKCyaJlbHOrO HAcCWIbCTBA Ha THUMYAcoOBO OKYNOBAaHHX
TepuTOpisX YKpaiHu.

3araioM, KOHIENI] 3aXiHUX BYCHHUX PO3TIANAIOTH TUTHHA SIK 00 €KT
riobaneHoi 6e3nexu. [Tpumipowm, JI. I'mansimne [7, C. 14] aHamizye MoxiIH-
BiCTh iHTeTpamii mpaB AWTHHH y KoHIemmito «Responsibility to Protect»
(R2P). Bin moBoawTh, IO MacoBi i CHCTEMaTHYHI IMOPYIICHHS MpaB IiTeH
€ paHHIM 1HAMKATOPOM 3JIOYHMHIB NMPOTH JIOASHOCTI. HaykoBerp Haromonrye
Ha HEOOXIHOCTI BKIIIOYEHHS KPUTEPIiB 3aXUCTy NITeH y CaHKUIHHI PEKUMHU,
MHUPOTBOPYI OMeparii Ta CUCTEMH PaHHBOTO IMOINEPEIKEHHsI, 0 NOLIIHLHO
IMIUIEMEHTYBATH Y HalliOHAIbHE YKpaTHChKE 3aKOHO/IaBCTBO.

Ha name mepexoHaHHS, BaXJIMBUM 1 MPAKTUYHUM JTOCIIDKCHHAM CIIiJ
BU3HATU poboTy IkeHHM AHsHBY [8, c. 47], y AKili aHATI3y€eThCS SIK MiIXKHA-
POJHI CTaHIAPTH 3aXKCTy AiTCH y KOHQIIKTHUX 30HAX. Y pOOOTI TOKIATHO
aHami3yrThcs mpaBoBi (HenoBHa iMmuiemeHTaliss CRC/OPAC y HamioHans-
HOMY TIpaBi), IHCTHUTYIiiHI (CITaOKICTh CyHiB, MPAaBOOXOPOHHHUX OPTaHiB,
OpraHiB COMLIaJbHOTO 3aXUCTY) Ta COLIANbHO-CKOHOMIYHI UMHHHUKH, SKi
MiAPUBAIOTh €(PEKTUBHICTD MONITHKU 3aXHCTy AiTed. OcoOMMBUI Haroioc
3po0iieH0 Ha TOMYy, IO Oe3 HaJeKHUX HporpaM peiHTerpaii, ICHX0co-
LiaJIbHOT MIATPUMKH 1 OCBITH HaBiTh NPOIPECHBHE 3aKOHOJABCTBO HE 3aII0-
Oirae MOPYILICHHSIM MPaB JUTHHHU B YMOBAX BIHHU. ABTOpP PO3IIISZIAE CIIPABY
Lubanga B MKC sk mpukiiaa Mi>KHApOIHOI KPUMIHAIBHOI BiIOBIJAIEHOCTI
3a BepOyBaHHs AiTEH, aje MiIKPECIoe, 0 MKHAPOIHA FOCTHUIIIS HE MOXKE
3aMiHUTH CHCTeMHI pedopmu Ha HalioHanbHOMY piBHi. Came Lieil acrekT
aOCOJIIOTHO KOPECIOHIYEThCSI 3 MPOTAIMHAMU B YKpPATHCHKIH MONITHII
3aXHCTy MpaB JiTedl B yMOBaxX MOBHOMAacIITaOHOTO POCIHCEKOTO BOEHHOTO
BTOPTHEHHS.

Otrxe, aHai3 KOHLENTYaJbHHX OCHOB O0COONMMBOCTEH (OpMyBaHHS
1 peamizamii MOJITHKHM 3aXHCTy TpaB IiTeH B YMOBaX BOEHHHX KOH(QIIIKTIB
CyvacHa mpaBoBa IIOJIITHKA 3aXUCTy AiTel y 30poiHuX KoHQIiKTax Qop-
MYETBCSl Ha TEPEeTHHI MDKHApOJHOTO T'yMaHITapHOTO ITIpaBa, NpaB JIOAUHU
Ta MDKHAPOJHOTO KPHUMIHAJIBHOTO MpaBOCYMIsA. 3apyOiKHI JOCHTIKEHHS
JIEMOHCTPYIOTh, IO JIUIIE KOMIUIEKCHUN MiX1I, SKUH BKIIOYAE FOPUTUIHANA
3axHCT, MPODITAKTHKY, ICUXOCOIIaTBFHY MATPUMKY Ta PEIHTETPALiI0 MOXKE
3a0e3neunTH e(PEeKTHBHUI 3aXWUCT HiTEH, IO BMMAarae IOCWIEHHS HOpMa-
TUBHUX, IHCTUTYHIHHUX Ta COIIaJIbHUX MEXaHI3MIiB 3aXHCTy yKpaiHCHKHX
nireii. Came TOMYy TMOJANbIIMKA PO3BUTOK TIPaBOBOi MOJNITHKH Mae
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BpaxoBYBaTH MIKHAPOJHUH JOCBiM, HOBITHI ()OPMHU HACHIIBCTBA MO0 JITCH
Ta HEOOXITHICTh aJanTarlii 3aKOHOJaBCTBA /IO CYYaCHUX BHUKIIUKIB.
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MHPU30B )KIHOK-MEJUKIB HA BINCBKOBY CJIYXKBY
B YMOBAX BOEHHOI'O CTAHY: IIPOBJIEMHY TEOPII
TA IIPAKTUKHA

lanosau Banepiii JIMmutpoBny
KaHOuOam 1opuoudHUX HayK, OOYyeHm,
doyenm Kagedpu QyHOAMEHMATLHUX | 2ATY3€8UX IOPUOUUHUX HAVK
Kpemenuyyokuii nayionanvuuii ynigepcumem
imeni Muxaiina Ocmpoepadcvrkoeo
M. Kpemenuyx, Yrpaina

BimnosigHo mo cr. 68 Konctutyiis YkpaiHu 3000B's3y€ KOKHOTO
HEYXWIBHO nozaepxkyBatucs KoHctutynii Ta 3akoHiB Ykpainu. Omxke, aep-
JKaBa TMOKJIaJga€ Ha TPOMAJsiH YKpalHM HE TUNbKH IpaBa Ta CBOOOIH, SKi
3HAXO/ATh CBOE BimoOpaxewns B Pozini |1 Koxcruryiii Ykpainu [1].

21 mororo 2022 poky kepiBHuUUTBOM Pociiicbkoi ®enepauii BU3HAHO
He3aJlexkHicTh camonporonomenux «JIHP» 1 «JHP» Ta npuiinsato pimeHHs
III0/I0 BBEAEHHS HAa THMYAcOBO OKymoBaHi Tepuropii Jlonenpkoi ta Jlyran-
chKO1 oOMacTeit miapo3ainiB 30poitHux cuin Pociticekoi @enepartii.

Taxi mii € mpomoBkeHHsAM ToMiTHKH Pociticekoi Pexepanii mono ecka-
namii 30poiHo1 arpecii mpoTu YKpaiHu, HaB'sI3yBaHHS cemapaTH3MY, IIPOBO-
KyBaHHS MDKHAIIOHATHHUX 1 MIKKOH(ECIHHUX KOH(IIIKTIB, MAaCOBUX 0O€310-
PAAKIB, 10 3arpoXKye Oe3Mell, JKUTTIO 1 3T0POB't0 TPOMAJISH, JCPKABHOMY
CyBEpEHITETY, KOHCTHTYUIHHOMY JlaJly Ta TepUTOpialbHiil IiicCHOCTI
VYkpainu.

3 MeTor HopMaizalii 0OCTAHOBKM B Jiep)KaBi, 3a0€3MeUeHHs 3aXUCTy
Ta OXOPOHH JEPKAaBHOTO KODJOHY, MPOTHAI 3J0YMHHOCTI, MiATPUMAHHSI
IPOMAJICHKOI OE3MEKH 1 MOPSAKY, CTBOPEHHS YMOB JUIS HAJIEXKHOTO (PyHKITiO-
HYBaHHSI OpTaHiB JIep>KaBHOI BJIa/lM, MICIIEBOTO CaMOBPSAYBAaHHS Ta iHIIMX
IHCTHTYTIB TPOMAIIHCHKOTO CYCIUIBCTBA, 3aloO0iraHHs crpodaM 3axom-
JICHHS! IepKaBHOI BJIaJM YM 3MiHM KOHCTHTYLIHHOTO Jaxy YKpalHH IUIIXOM
HACWJIBCTBA, KEPYIOUHCh IMyHKTaMH 5 16 yacTuHU npyroi crarti 4 3akoHy
Vkpainu «I[Ipo npaBoBuil pexxuM Haa3BUYaitHOTO cTaHy» [2].

Ha mincraBi npono3unii Pagn HamioHamsHOI 6e3mekn i 000poHU Y KpaiHu
Ta BimmoBigHO a0 myHKTY 21 ctarti 106 Koncturynii Ykpainu Oyio mo-
CTaHOBJICHO BBEACHHS Ha Teputopii BiHHmIbK0i, Bomuucbkoi, JHimponer-
poBcekoi, JKutomupcrkoi, 3akapmarcekoi, 3amopizpkoi, IBaHo-®Dpankis-
cbkoi, Kuiscrkoi, KipoBorpaacekoi, JIbBiBchk01, MukomaiBcbkoi, Onechbkoi,
ITonraBcbkoi, PiBHEHCHKO1, CyMcbKoi, TepHOMIbChKO1, XapKiBChKOi, Xep-
COHCBbKOI, XMenpHHIBKOI, Yepkacbkoi, YepHiBerpkoi, YepHiriBcbkoi
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obnacreii, micra Knesa nag3suyaiauii crad 3 00 roguna 00 xBuinuH 24 m110-
toro 2022 poky ctpokoMm Ha 30 1i0.

Vxazom [lpesunenra Ykpainu Oyiio BBeneHO Ha mijfcTaBi MyHKTY 20
yactuHU nepioi crarri 106 Koncturyuwii VYkpainu, crarti 5 3akoHy
VYkpainu «IIpo mpaBoBUi peXUM BOEHHOIO CTaHy» BOEHHMH CTaH, SKUU
npoaoBkyerses BPY i no ceoroni[3].

3axucT BiTun3HNM, HE3aJIS)KHOCTI Ta TEPUTOPIANBHOI IIUTICHOCTI YKpaiHy,
IIaHYBaHHSA ii EpKABHUX CHMBOJIB € O0OB'I3KOM TpOMaZsH YKpaiHH, Tak
3a3HaveHo y cT. 65 Koncruryii Ykpainu [1]. 13 ciuns 2025 poky BepxosHa
Paga yxBammna ypsnoBuii 3axkononpoexkm Nel2076 mpo  moOpoBITBHHIN
BIMCHKOBHM OONIK mis acinok. 3akoHompoekT Nel2076 me mepembauae
000B'sI3KOBY MOO1ITI3aIi0 KIHOK, a JIWIIE PO3IMIHPIOE MOXKIMBOCTI s 100-
POBLTBHOTO NPOXOPKEHHSI 0a30BO1 BIHCHKOBOI MiATOTOBKH Ta MOCTAHOBKH
Ha BifiCbKOBHIA OOJIK IS KiHOK, SIKi 6a)Kar0Th CIyXUTH [4].

3 31 nunHs 2025 poky 3arpoBayKEHO OHOBIICHHI MEXaHi3M MOCTAHOBKH
Ha BIHCHKOBHI OOJIK KIHOK 3 MEIUYHOI Ta (hapMaleBTHYHOK OCBITOIO.
IMpouenypa mnepenbayae aBTOMATHYHE BHECEHHs JaHUX JdO PEECTPY
«O0epir» Tmicis OTPUMaHHS CIKCKIB BiJ 3aKjaaiB OCBITH, aj¢ >KIHKH
3000B’513aHI TIPONTH BIHCHKOBO-JIKApChKy KoMmicito mpoTsroM 60 nio. s
TUX, XTO 3100yB OCBITY paHille, MifOTh IONEpeqHi mpaBmia. BimmoBigHO
1o oHoieHoro 1. 50 ITopsaky opraHizatii Ta BeIeHHS BiliCBKOBOTO OOIIKY
MIPU30BHUKIB, BifICEKOBO300OB’SI3aHUX Ta PE3CPBICTIB, 3aTBEPIKCHOTO
moctaHoBoro KMV Bim 30.12.2022 Ne 1487 (mami — Ilopsimox Nel487),
3aKJIaI OCBITH, SKi 3MIACHIOIOTH MIATOTOBKY JXIHOK 32 MEIWYHOIO abo
(hapMaLeBTHYHOIO CHELialIbHICTIO, 3000B’s13aHI Y CEMHICHHHI CTPOK MicCJIst
3M00yTTs OCBITH MOJATH CIHCOK TakuX xiHoKk g0 TI[K 3a 3amexiapoBaHum
ab0 3apeecTpOBaHUM MiCIIeM TMPOKHUBAHHS JKiHOK [5].

3rilH0 3 HOpPMaMHU YHMHHOIO 3aKoHozaBcTBa 3 1 xoBTHA 2025 poky
3a 3aKOHOM OOJIIK JKIHOK-MEJUKIB Ma€e OyTH aKTyali30BaHWH — TOX BUKIIUK
JI0 TEPUTOPIATBHOIO LIEHTPY KOMIUIEKTYBaHHS MOXe BifOyBaTHCs AJIs repe-
BipKH OOJIIKOBUX JaHWX. SIKIIO JKiHKa Ma€ BIHCHKOBUI KBUTOK (TOOTO Bike
nepeOdyBae Ha OOINIKY), i MOXYTh 3alpOINyBAaTH IJIsl YTOYHECHHS NaHUX,
mepepeecTpariii, MeoTIsILy Tomro. Lle JeriTHMHO 3 TOYKH 30py OOJIKY.

OpnHak, X04eMOo 3BEpPHYTH yBary Ha Te, IO MPU30B KIHOK Ha BiHICEKOBY
cinyx0y B Ykpaiti € 7o0poBiIbHUM. MoO1TI3aIis )KIHOK MOXIIUBA BUKITIOY-
HO 32 TXHBOIO 3r0JI00, aJIe ICHYIOTh Npoddecii, )KIHKH SKUX 3000B'13aHi CTaTH
Ha BIHCHKOBHH 00K (HAMPUKIAA, MEAUKH Ta (hapMarieBTH).

[Ipamroroun Ha TiANPHEMCTBI, YCTaHOBI 4M Oprasi3amii >KiHKa MEIHMK
3a0poHBpOBaHA, a00 € 3aKOHHI MiJCTABH IS BiICTPOUYKH, NepeadadeHi cT. 23
3akony Ykpainu «IIpo Mobimi3amiiiHy miaroToBky Ta MoOiIizamioy» — Ta mpu
HasBHOCTI BIHCHKOBOTO KBUTKA TaKa KiHKa HE MOe O0yTH MOOiTi30BaHOIO.
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IIpn BuxiMKy uu moBicTii 1m0 LleHTpy KoMImIeKTalii Ta comiaabHOi
MIATPUMKH, [I¢ HE O3HAYae MOOLUTI3aIlIo, a JIMIIE: aKTyalli3alilo abo mepe-
BipKa JIaHMX Yy peecTpi BiliCHBKOBO300OB’SI3aHUX; NMPOXOJUKEHHS MEIMYHOL
KoMmicii; (BMUMoOra Juii MeEJAMKiB-BiiICbKOBO300OB’SI3aHUX), OCKUIBKH SIK
3a3Hayvallv paHillle MPU30B KIHOK Ha BICHKOBY CIIYyKOY € T0OPOBUILHUM.

Jlitepartypa:

1. Koncturymis Ykpainu: 3akoH Ykpainu Big 28.06.1996 Ne 254 x/96-BP.
Bioomocmi Bepxosrnoi Paou Yxpainu.1996. Ne 30, ct. 141.

2. Tlpo mpaBOBHWiA pEXUM HAI3BUYAWHOTO CTaHy: 3aKOH YKpaiHH.
Bioomocmi Bepxoenoi Paou Vkpainu (BBP). 2000. Ne 23, cr. 176.
Ne 3633-IX Bix 11.04.2024.

3. TIlpo BificbkoBHI 000B 30K 1 BIFICEKOBY CiIyk0y 11070 0coOIHMBOCTEH
B3ATTSI TPOMaJsiH YKpaiHu Ha BiHCHKOBHI OOJIIK MPU30BHHUKIB Ta iX Mequy-
HOTO OIJIAAY MiJ Yac MPOXOKCHHS HUMH 0a30BO01 3arajibHOBIHCHKOBOI ITiJI-
roToBku: IIpoexT 3akoHy mpo BHECEHHS 3MiH 10 3akoHy Ykpainu 4197-1X
Bix 09.01.2025.

4. Tlpo 3arBepmxenHs Ilopsaxky opraHizamii Ta BEJEHHS BifICHKOBOTO
00Ky NpPU30BHUKIB, BIHCHKOBO300OB’s3aHMX Ta pe3epBicTiB. [locTaHoBa
Kab6inery Minictpie Vkpainu Big 30 rpymas 2022 p. Ne 1487. Ne 1203
Bix 25.09.2025].

5. Tlopsaxy opraHizamii Ta BeIeHHs BIFICBKOBOTO OOJIKY NMPH30BHHUKIB,
BiiCPKOBO3000B’sI3aHUX Ta PE3EPBICTIB, 3aTBEPIKEHOr0 MOCTaHOBOIO KMVY
Bix 30.12.2022 Ne 1487.
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HAIIPAM 2. HUBIJIBHE, HUBIJIBHO-IIPOLECYAJIBHE,
CIMEWHE TA MI’KHAPO/IHE IIPUBATHE IIPABO
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KOMIEHCALIS 3A IIOIMKOJUKEHE TA 3PYHHOBAHE MAWHO
BHACJIIIOK 36POMHOI'O KOH®JIIKTY

Bucoubka Aiica €BreniiBua
cmyoenmka 1 Kypcy ¢paxynomemy npaga, 2yMAHiMapHux i COyianrbHux HayK,
Kpemenuyyvruii Hayionanvnutl ynieepcumem
imeni Muxaiina Ocmpozpadcvrkoco
M. Kpemenuyx, Yrpaina

IloBHOMacmITaOHa 30poiiHa arpecis pocii MpoTH YKpaiHH, IO PO3Io-
yanacst 24 mororo 2022 poKy, COPUYHHMIA KOJIOCAJBHI JIFOJICHKI BTpaTH
Ta MacITabHI PyHHYBaHHS IMBUIGHOI iH(pacTpykTypn. MinbHOHE TpoMaasH
Oynu 3MyIIEHI TOKUHYTH CBOI JIOMIBKH, PATYIOUHCH Bif OOMOBHX IIilf, a COTHI
THCSY KUTIOBUX OYIMHKIB Ta KBAPTHP 3HHILIEHO 200 CYTTEBO MOIIKODKEHO.

3a maanMu KuiBChKOT KON €KOHOMIKH, CTAHOM Ha mmodaTtok 2024 poky
noHast 50% >xuTinoBoro GoHIY y HHU3II YKPAaiHCHKHX MICT 1 CeNuI 3a3HAJI0
MOIIKO[KEHb a00 OyJI0 MOBHICTIO 3pYHHOBaHO. 3arajibHi 30MTKH, 3aBaaHI
KUTJIIOBUM OYIIBJISIM YHACJiJIOK IMOBHOMACIITA0OHOTO BTOPTHEHHS, OIIHIO-
1oThes y 58,9 mupn nonapis CILA, i 1 cyma npopoBxye 3poctati. Bigmno-
BiIHO 10 /Jlep»aBHOTO peecTpy MOIIKO/KEHOr0 Ta 3HHINEHOro MaiiHa,
B YKpaiHi HapaxoBYyeThcs MOHaJ 253 TUCsUl 00 €KTIB, 1110 3a3HANIM PYHHY-
BaHb, Cepel AKUX MOHAA 122 THCAYI MOUIKOHKEHO, a 0iu3bko 16,5 THCY —
3HHIICHO TMOBHicTIO. YacTnHy 00’€kTiB — Omu3pko 87 THCAY — Hapasi
HEMOXITUBO OOCTEKUTH Yepe3 00#0Bi Aii un oKkymaliro Tepurtopiit [1].

OpHak craHoM Ha KiHemb 2025 poky Macmtabu pyWHYBaHb IIPOJOB-
KYIOTh 3pOCTaTH, a 30MTKHU 3aBAaHi XUTIOBOMY (QOHAY Ta iHOpacTpyKTypi
HaOynu Benmukoro macmrady. Kpim Toro, nepeBakHa 4acTHHA TPOMaJISH He
Ma€ MOXXJIMBOCTI CaMOCTIHHO BiJHOBHTH 3pyHHOBaHE a00 IOLIKOIKECHE
JKUTIIO YW TIPUI0ATH HOBE HA 3aMiHY 3pyHHOBAHOMY.

3 MEeTOI0 BperyJIIOBaHHS MOPSAKY BiAIIKOTyBaHHSA 30WTKIB i 3a0e3-
MeYeHHs peaji3alii mpaBa rpoMajasH HAa KOMIICHCAIIO JlepKaBa MpUIHsIIA
HHU3KY HOPMaTHBHO-TIPABOBHX aKTiB.

22 TpaBHsa 2023 poky HabpaB yMHHOCTI npuitHsATHI BepxoBHoro Panoro
VYxpainu 23 motoro 2023 poky 3akoH Ne2923-IX «IIpo xommneHcarito
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3a TMOIIKO/PKCHHS Ta 3HUINECHHS OKPEMHX KaTeropid 00’€KTiB HEpyXOMOTO
MaifHa BHAcCJHiJOK OOMOBHMX Ail, TEPOPUCTHYHUX aKTiB, JUBEPCIH, CIIpHUH-
HeHHX 30poitHoto arpecieto Pociiicekoi ®Denepanii npotu Ykpainu, Ta mpo
JlepxaBHuil peecTp MalHa, MOLIKOKEHOT'O Ta 3HUIIEHOTO BHACHIIOK TaKHX
niit». 3rogom, 30 tpaBHs 2023 poky Kabinmer MinicTpiB Ykpainu mnocra-
HOBOIO Ne 600 3aTBepIUB MOPSAAOK pealtizallii 3a3Ha4eHOr0 3aKOHY Ta MeXa-
Hi3M BH3HAUEHHS PO3Mipy KOMIIEHCALI].

VY cBoro "epry, 3akoH Ne 2923-IX Bu3Hauae MpaBOBi Ta OpraHizaliiiHi
3acaay HaJaHHS KOMIICHCamii 3a IMONIKOKCHHS Ta 3HMINECHHS OKPEMHX
KaTeropiii 00’€KTiB HEPYXOMOTOo MaifHa BHACTIIOK OOHMOBHIX Iiif, Tepopwmc-
THYHAX AaKTiB, AMBEPCiH, CIpHYMHEHWX 30poifHOI0 arpecieto Pociiichkoi
Oeneparnii npotu Ykpainun, 3 1S HaOpaHHA YMHHOCTI YKa3oM Ilpesnnenra
Vkpaian «[Ipo BBemeHHS BOEHHOTO CTaHy B YKpaiHi» Big 24 JIIOTOTO
2022 poky.

3aKOH BCTAHOBJIIOE MPOLEAYPY IOJAAHHS 3asB Ha OTPUMAaHHS KOMIICH-
cauii, BU3HA4a€ MOPSIOK il HApaxXyBaHHS Ta BHIUIATH, a TAKOX Hependavae
CTPOKH pealtizallii npaBa Ha KOMIIEHCAI[I0 — IPOTAroM 1 pOKy 3 JHS NPUIIH-
HEHHs a00 CKacyBaHHS BOEHHOTO CTaHy Ha TEPUTOPIl, Ha SKii pO3TaIlIOBaHE
3HUILEHE MaifHO a0 MPOTAroM 3 POKIB 3 JaTH NMpPUNHHEHHS (CKacyBaHHS)
BOEHHOTO CTaHy Ha BINMOBiMHIN TepuTopii, 32 yMOBH, IO OO0’€KT OyIO
TTOIITKOIKEHO a00 3HUIIEHO BHACIIAOK 30pOHHOI arpecii micis MpUIHHEHHS
a0o ckacyBaHHS BOEHHOTO CTaHY (3aMiHyBaHHS, pO3MiHYBaHHS TOIIO) [2].

3rigHo 31 crarTeio 2 3aKOHY, OTpUMyBadaMu KomrieHcamii €: 1) disugni
0coOM — rpomMajsiHi YKpaiHH, SIKi € BIACHUKAMH ITOIIKO/DKEHOTO YM 3HH-
LIEHOTO JKUTJA, 3aMOBHUKaMH abo oco0amH, siKi 3[IMCHUIM 1HBECTYBaHH:/
¢binaHcyBaHHS OYHIBHUIITBA, a TaKOX IXHI CHAamKOeMIl; 2) 00’eIHaHHS
CHIBBJIACHUKIB 0araTOKBapTHPHUX OYyIMHKIB, YIpaBHUTENli TaKUX OYJHMHKIB,
KHUTIOBO-OY/iBEJIbHI (PKHTIOBI) KOOIEPATHBH, a TaKOX OCOOH, YNOBHOBA-
JKEHI1 CITIBBIIACHUKAMH Ha NPEJICTABHUIITBO IXHIX IHTEpECiB.

KommneHcariist 3a mouikomkeHe abo 3HHUIIEHE KUTIO MOXE HaJaBaTHUCH
y KiUtbkOX (opmax. 30KkpeMa, me BUKOHaHHSI abo (iHaHCYBaHHA pPOOIT
3 BIJHOBJIEHHS TOLIKOPKEHOTO 00’€KTa, HAJaHHS TPOIIOBHX KOIITIB IS
MPOBEICHHA PEMOHTY YHM TPHUAOAHHA OYIIBEIFHUX MAaTepialliB, a TaKOXK
BiIIKOAYBaHHS BHUTPAT 3a BXKE 3MIHCHEHI BIACHUM KOIITOM PEMOHTHI
pobotu. KpiM TOro, KommeHcauisi Moxke HOJSTaTH y (iHaHCyBaHHI OyxiB-
HHUITBAa HOBOTO JKUTJA, NMPHUIOaHHI KBAapTHPH YU OYAWHKY 3a KUTIOBUM
ceptudikaTom abo y mepenadi y BIACHICTh BiHOBIEHOTO 00’€KTa HEPYXO-
MOCTI Ha 3aMiHy 3pyHHOBAaHOMY.

Jis oTpuMaHHS KOMIICHcallli HeOoOXiJHO MoaaTh 3asBy. 3asBa TpO
HaJaHH]I KOMIEHcAlii 3a 3HUIIEHUH 00 €KT HEPYyXOMOT'O MaiHa MOJAEThCs
1o Kowmicii 3 po3risay nuTaHb 040 HAJAaHHS KOMIIEHCAIlli, YIIOBHOBaXEHOT
pO3TISLIATH JIaHi 3asBU Ha BIAMOBiAHINA TepuTopii. [logaHHs 3asBU MOXIIHBE

30



SIK T 9ac Jii BOEHHOTO CTaHy TaK i MPOTATOM OJHOTO POKY 3 JHS HOTO
NPUINIMHEHHST a00 CKacyBaHHS Ha TepUTOpii, Ha SKid po3TaloBaHHUM
(po3TamoByBaBCs) 3HUIECHUIA 00’ €KT HEPYXOMOTO MaifHa.

Ocoba, sika € BIIaCHUKOM 3HMIIEHOrO 00’€KTa HEPYyXOMOro MaiiHa
(uro miamamae mif i 3aKOHY), MOJA€ 3asBY Ha KOMIICHCAINIO B €JICKTPOH-
Hiit ¢popmi uepes Ilopran [is (30kpeMa, yepe3 MOOUIBHUI noaaTok «lis»).
O00B’s13Kk0Ba YMOBA — MPABO BJIACHOCTI Li€1 0COOU Ha 3HUIICHUI 00’ €KT Mae
OyTu 3apeecTpoBaHe B JlepKaBHOMY PEECTpi PEUOBHX IIpaB Ha HEPyXOMe
maitro (JIPPII) Ta migTBepmKeHE BiAIOBIAHUMH TaHUMH 3 HBOTO.

VY neskux BUIIQAKaX 3asBa MOIAETHCS BUKIIOYHO B IANepoBii ¢opmi
Yyepe3 3aKOHHOTO TIpescTaBHHUKA. Karteropii oci0, 3a SIKMX HOIAIOTH 3asBY
mpencTaBHUKA: 1) HemieagaTtHi ocoOm; 2) ocoOM 3 OOMEKEHOIO mie3naT-
HICTIO; 3) 0co0m, sKi He mocsriu 18-pidHOro BiKy. 3aKOHHHU TpPEACTaBHUK
NoJlae 3asBy Ha KOMIICHCAI[II0 Bil iIMEHI Ta B iHTepecax BHIE3a3HAYEHHX
oci6. ko BuIne3a3HayeHa 0coba € CIiBBIACHUKOM 00’€KTa, ii 3aKOHHUIMA
NPEACTABHUK TaKOoX IOJae: a)3asBy Ha OTPUMaHHS KoMIeHcauil B ii
iHTepecax; 0)abo 3amepedyeHHs LIOJO0 OTPUMAaHHS KOMIICHCAIl I1HIIMM
CHIBBJIACHUKOM. BiJKpUTTSl Ta BHKOPUCTaHHS IIOTOYHOTO paxyHKa 3i crie-
LiaJIbHUM PEeXUMOM (7151 OTPUMAHHsI KOMIICHCallii) TaKoX 3IIHCHIOETHCS
3aKOHHHM TpPEACTaBHUKOM BiJ] iMEHI Ta B iHTEepecax IMiJOMiYHOI 0COOH.

Jo 3asBu 000B’s3K0BO Tpeba HamaTH NOKYMEHTH SKi MiATBEPKYIOTH
3HUIICHHSA MaiHa. TakuMU TOKYMEHTaMH MOXYTb OYTH JOBIIKH OpraHiB
BHYTPIIIHIX CIpaB, aKTH, OQilliifHi BUCHOBKM IiHIIUX yCTaHOB abo opra-
Hi3allifl, fKi, BiONOBIOHO, YIMOBHOBa)KEHI 3acBimdyBaTH (paKT 3HUIICHHS
MaiiHa.

Posriisi 3asBU PO HaJaHHs KOMIICHCAIII] 32 3HUIECHHIA 00’ €KT HEPYyXO-
Moro MaiiHa Kowmiciero 3 po3rjsimy NMUTaHb MIOA0 HagaHHS KOMIICHCAIT
BKJIIOYA€E IEPEBIPKY MiZCTaB 1 MPIOPUTETHOTO NpaBa 3asBHUKA HA KOMIICH-
caiito, 30ip HEOOXIAHMX MJOKYMEHTIB Ta iHpopMmauii yepe3 nepkaBHI
PEECTPH YM 3aIIUTH JI0 OpPraHiB BIaJy, a TAKOXK 3a0e3MEeYCHHS MTPOBEICHHS
oOcTexxeHHsT 00’ €KTa.

Po3risan 3asB 37iMCHIOETBCS y TOPSAKY YEproBOCTI iX HAIXOPKEHHS,
a CTpoK po3risiay 3asBu Kowmicielo 3 po3misigy NHTaHb IIONO HAJAHHS
KOMITeHcalii He MOoBWHEH mepeBuityBaTH 30 KaJeHOapHHUX AHIB 3 IHS I10-
JIaHHS 3asBU.

Po3paxyHok po3Mipy KOMIIEHcAIii 3a 3HUIIEHUH/TIOMIKOIKEHNI 00’ €KT
HepyxoMmoro MaitHa mepenbadennii [lopsoxkom Ne 600. Po3paxyHOK KOM-
meHcarnii 3a TMOMKOKEHe UM 3HUIIEHUH 00’€KT HEPyXOMOTo MaiHa 3ii-
CHIOETBCS BIIMTOBITHOIO KOMICIEIO 3 PO3TIISAY MHUTAHb IOA0 HAJAAHHS KOM-
TIeHcalll 3a MONIKO/KEHI/3HAIIEH] 00’ €KTH HEPYXOMOTO MaifHa BHACIIJIOK
00lioBUX [ilf, TEPOPUCTHIHHUX AaKTiB, AMBEPCiH, CIPUUMHEHHX 30pOHHOIO
arpeciero Pociiicekoi @enepanii npotu Ykpainu [3].
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VY cBo dYepry, po3Mmip KOMIIEHCAIll 3aJIe)KUTh BiJl CTYICHs ITOIIKOJI-
xeHHs xkuTiaa. AT «Ykpromray 31iHCHIOE IporpamMy HaJaHHS KOMIIEHCALiT
JUIsL TIpUIOaHHS JKUTia (KBapTHpH, OYyAWMHKY, Jadi, y T.4. MalOyTHBOTO
OyIiBHHMLITBA) 3 BUKOPHCTaHHSIM >XHUTJIOBOTO cepThdikara. ['oloBHUM po3-
MOPSITHUKOM KOWITIB € MiHpo3BuTKY (MiHICTEpCTBO PO3BHUTKY), IO BiAIO-
BiZlae 3a OIO/DKETHY Iporpamy Ta KOMIICHCAlilHI BHIUIATH. MIiHPO3BHTKY
BiZIKpMBae HeOW0KeTHHMH paxyHok y KasHaweWcTBi g BHIUIAT
komneHcani. KommeHcamii 3mifiCHIOIOTBECS B MeXaxX HasBHOTO 0O0csTy
KOIITiB Ha HEOIOHKETHOMY paxyHKy MiHpPO3BHTKY (IO HOTO 3aKPUTTH).

Kommnencariss 3a 3aumene maitHo Hamaetses uepe3 AT «OmranbanHky.
st iporo «YKpriomTay (BUKOHABeIb) BiikpuBae B «Oman0anky» oOKpeMuit
paxyHOK, Ha SKuH MIHPO3BHTKY IepepaxoBye KOMTH. SIKIm0 € depra Ha
KOMITCHCAIIf0, BUIJIATH ITOHOBIIOIOTHCS ITICJIS TIOTIOBHEHHS HEOIOKETHOTO
paxyHka Minpo3Butky. Minpo3Butky Ta AT «OmanbaHk» YKIaIaloTh
JOTOBip Mpo iH(OpMAIifiHy B3a€MOJII0 A PEryJIIOBaHHA MEXaHI3MY
Ta KaHaliB OOMiHy iH(opMmauieto. MIHPO3BUTKY LIOMICSIS TEPEPaxoBye
KOILTH Ha CHeUiaIbHUH paxyHOK BUKOHaBI nporpamu B AT «OnranbaHk»,
NPU3HAYCHUI BUKIIOYHO JUIs (DiHAHCYBaHHS NPHUIOAHHA KHUTJIA 32 JKHUT-
noBUMHU cepTH(dikaTaMu. BUKOHaBEIb € KOPHCTYBayeM 1 OTpUMYeE iHQOP-
Marliro cpopMOBaHHX KHUTIOBHUX cepTUQiKaTiB uepe3 Peectp momkomkeHoro
Ta 3HUIIEHOTo MaiiHa (Peectp).

JKutnoBuii ceptudikar MICTHTh TaKy KIIOYOBY iH(popmamiro: 1) Bimo-
MOCTI IPO OTpUMYBada KOMIICHCAIii; 2) HasIBHICTh/BIACYTHICTh MPIOPHUTET-
HOTO TIpaBa Ha OTPHMAaHHSA KOMIeHcamii (3rigHo 3i cT. 9 3akony) [2];
3) poamip KommeHcarlil, BusHadeHuil pimentsiM Kowmicii; 4) peectpartitinuit
Homep y Peectpi; 5) Bimomocti mpo pimenas Kowmicii Ta BigmoBigHHX
opraHiB MiclLIeBOi BJaJ(i/BiliCbKOBOI aaMiHicTpalii, Ha MiJCTaBi SIKMX HOTrO
BU/IaHO; 6)BIIOMOCTI PO 3HHUILEHHUH O0’€KT HEPYXOMOro MaiiHa, 3a KW
HA/Ia€ThCS KOMIICHCAITisL.

Tomy, mnuTaHHS KOMIIGHCalii 3a 3HUIEHE Ta MOLIKO/KEHE MaifHO
€ OJHHM i3 KIIFOYOBUX Yy c(epi BIIHOBICHHSA MOPYHICHUX IPaB TPOMaJTH
B yMmoBax 30poiHOi arpecii. HaiexxHe mpaBoBe BpeTryJIIOBaHHS IHOTO
MEXaHi3My CIPHIATAME peaii3amii KOHCTHTYHIHHOTO IIpaBa Ha KHUTJIO,
3a0e3MeUeHHIO COIiaIbHOI CITPABENTMBOCTI Ta 3MIITHEHHIO JOBIPH TPOMAISIH
J0 JAepkaBH. BnpoBajpKeHHS WITKMX 1 NPO30pUX NpoLeAyp HaJaHHS
KOMITEHCAIii € HEOOXiTHOIO YMOBOIO /IS BiTHOBJICHHS JKUTIIOBOTO (DOHIY.

Jliteparypa:
1. fAx Vxkpaima BianmoBizae Ha KUTIOBY Kpusy? Poszbupaemoch
i3 mporpamamm Ta iHimiatuBamMm — Xmapodoc Xmapouoc. URL:

https://hmarochos.kiev.ua/2025/02/10/yak-ukrayina-vidpovidaye-na-
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zhytlovu-kryzu-rozbyrayemos-z-programamy-ta-inicziatyvamy/ (nara
3BepHeHHs: 22.11.2025).

2. Ilpo xomIieHcalil0 3a MOIIKO/PKEHHS Ta 3HHUIIEHHS OKPEMHX Kare-
ropiit 00'eKTiB HEPYXOMOTrO MaiiHa BHACIIIOK OOHOBHX Jiif, TEPOPUCTUUHUX
aKTiB, JUBEpPCiH, cripuunHEeHUX 30poiiHolo arpeciero Pociiicbkoi Denepartii
IpoTu YKpaiHu, Ta JlepxaBHUU peecTp MaiHa, IMOUIKOIKEHOIO Ta 3HUIIE-
HOTO BHACJIJIOK OOMOBHMX Ail, TEPOPUCTUYHUX aKTiB, AUBEPCIH, crpuymn-
HeHHX 30poitHoI0 arpecieto Pociiicekoi @enepariii npotn Ykpainu : 3akoH
VYxpaian Bix 23.02.2023 Ne 2923-1X (ctanom Ha 11 rpymus 2024 p.). URL:
https://zakon.rada.gov.ua/laws/show/2923-20#Text (narta 3seprenss: 15.11.2025).

3. TIpo 3arBepmxenHs Ilopsnky HamaHHS KOMIEHcAlii 3a 3HHWIICHI
00’extn Hepyxomoro MaifHa : [locranoBa Kabinery MinicTpiB Ykpainn
Bim 30.05.2023 Ne 600: cramom ©Ha 19 BepecHs 2025p. URL:
https://zakon.rada.gov.ua/laws/show/600-2023-ni#Text (nata 3BEPHEHHS:
15.11.2025).

DOl https://doi.org/10.36059/978-966-397-580-1-8

IIPABOBI MEXAHI3MHA HEJOITYIIEHHSA
TA BIZCTOPOHEHHA CITIOPTCMEHIB/KOMAHJ BII YYACTI
B OJIIMIOIACHKUX ITPAX

Jloneub AuToH I'enHaniiioBu4
Kanouoam 1opuoudHux Hayx, 0oyenm,
acucmenm xaghedpu YugiibHO20 Npasa, NPoioHULl cneyiaiicm
Llenmp cnopmusnoco npasa
Hayionanvnoco opuouunozco ynigepcumemy imeni fApocnasa Myopozco
M. Xapxis, Ykpaina

Bin tpuBamoro BincroponeHHs [liBrmeHHOT AQpHUKH 3a TMONITHKY amap-
Teigy OO0 0OMEKEeHBb y4JacTi FOTOCIABCHKUX CIIOPTCMEHIB il Yac CAHKIIIH
Pb OOH y 1992 pomi, cnopT peryisipHO CTaBaB THM MOJEM, I¢ eTHYHI
NPUHOMIM # NpaBOBI HOPMH HaOyBaiu HpakTHYHOro BuMipy. IlapanensHo
(dopmyBanacs BilacHa HOpMaTMBHa ekocucrema: Ouimmiiicbka XapTis
(mamanmi — XapTis) Ta cTaTyTH MDKHapomHUX (exepamiid, KOJSKCH Ta per-
JIAMEHTH, PIMIeHHS CHOPTHBHOTO apOitpaxy. L{g cuctema Oyna mokiImKaHa
3a0e3neunTH nepeadavyBaHiCTh MPOLEAYp, MPOHMOPUIHHICTh CAHKIIN 1 MOX-
JUBICTh CYIOBOTO Meperisay, 30kpeMa udepe3 CHnopTHBHHI apOiTpaxxHHN
cyn (CAS), 1m0 3penIToro miABUIIKIIO JIETITUMHICTh CHOPTHUBHOI TUIIJIOMATI{
SIK IHCTpYMEHTa MDKHapOIHOI KOMYHIKAIIi] Ta BILIMBY.
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CporogHi 3HA4YeHHS CIOPTUBHOI AWILIOMATIi pi3KO 3pociio Ha T
noBHOMacIITabHOi pociiickkoi arpecii npotu Ykpainu. CHOpPTUBHI OpraHi-
3amil ONMHWINCS Tepe]] HEOOXIAHICTIO MIBUAKHX 1 IOPUANYHO OE310TraHHHUX
pillieHb PO HEAOMYIICHHS HAliOHATBHUX (enepariiii, komanm i oQimidHIX
oci0 arpecopa A0 MDKHapOJHHMX 3MaraHb, a TaKOX LIOJ0 YMOB 1HIMBIIY-
AIBHOTO HEHTpanbHOrO CTaTycy crnopTcMeHiB. CTaTyTHI MOBHOBa)KEHHS
(enepauiii (suspension/expulsion), mexanizmu Xaprii (cankuii, y T.4. Rule
59), aHTHOOMIHTOBUH PEXUM Ta CHEIialibHI «3aXHCHI» IHCTPYMEHTH Y pasi
BIiHM UM 3arpo3 Oe3reni YyTBOPIOIOTH NPAaBOBY pPaMKy, B MeEXaxX SAKOI
YXBaJIOIOTHCS PIMIEHHS MPO BiICTOPOHEHHS CIOPTCMEHIB Ta KOMAaH.
JKuTTe3maTtHICTP IMX MEX MIATBEPMIKYETHCS apOITPaKHOIO IPAKTHKOIO:
CIIOPTHBHI CY/IOBi IHCTHTYWIii BU3HAIU MPaBOMIPHICTh HU3KH KOJIEKTUBHIX
HEJIOMYCKIB SK TUMYACOBHX, HEOOXITHUX 1 MPONOPUIHHUX I 30epeKeHHS
LITICHOCTI TYPHIpIB.

BonHouac, okpim arpecii, iCHYIOTh M iHIII MEPEAYMOBH HEAOIYILEHHS
ab0 BIZCTOPOHEHHS: CHUCTEMHI AHTHUJIOIMIHIOBI IMOPYLICHHS, MOPYLICHHS
ABTOHOMIi CTIOPTY Ta BTpy4aHHs Aepxkasu y aismbHicTh HOKiB/denepauii,
JUCKPUMIHAIIAHI TPAKTHKH, 3arpo3u Oe3mnerr i myoaiuaoMy mopsaky. Came
MOE/IHAHHS YHIBEPCAIBHUX NPUHLUIMIB (IIpaBa JIOJWHH, HEJAUCKPUMIHALIIA,
ABTOHOMIsI) 3 TaJy3eBUMH HOPMaMH CIIOPTY TO3BOJIE (enepamisM TisTH
IIBHIKO, alleé B MeXax IpaBa: 3a0e3ledyBaTH IPaBO OyTH BHUCIyXaHHM,
BHU3HAYATH UiTKi KpHUTEpii 1 CTPOKH CaHKIiH, mependadaTH MPOLEAYypH
Mepersiay PIlIeHHs, a2 B OKPEMUX BHIAJKaxX — CTBOPIOBATH 1HIMBITyalbHI
MEXaHi3MH JIOITYCKY JIsl CHOPTCMEHIB, HE MOB’SI3aHUX 13 TIOPYIICHHIMH.

B Mexax mochimkeHHs Oyio mnpoanaiizoBaHo Ounbiie 30 BuIamIKiB
HEIOIYIICHH/BIICTOPOHEHHsT yyacHUKIB OJIMITIACHKUX Irop Ta Taka X
KUIBKICTh BHUIIAJKiB, SKi CTOCYIOTHCS HCOJIMIHCHKAX MIKHAPOIHUX
3Maradb. JlaHMMHM BHNaJKaMU HE BUYEPIYETHCS YBECh 3arajl MOAIOHHX
crpaB, OJIHAK Taka BUOIpKa Ja€ MOXIIMBICTh OXOIHMTH MPAaKTHYHO YBECh
CIICKTP MEPEeIyMOB Ta IiJICTaB 3aCTOCYBAaHHS TAaKUX MEXaHi3MiB. BuspieHi
EeMIIpUYHI TEHACHII HENONyIIeHHS Ta BIJACTOPOHECHHS YYaCHHKIB
MIOSICHIOIOTBCSL HE CTUIBKM IUTMHHUM MOJITUYHUM KOHTEKCTOM, CKUIBKH
HasBHICTIO CTIMKUX IPaBOBHX PaMOK, sKi GOPMYIOTh aBTOHOMHHH IpaBoO-
TIOPSIZIOK CIOPTY. [HaKmIe Ka)kydH, MOJITHYHI YNHHUKH JIMIIE aKTyali3yloTh
3aCTOCYBaHHSI BXKE€ 3aKpiIUICHMX HOPM, TOZl SK 3MICT 1 MeXi pearyBaHHS
BU3HAYAIOThCS, nepenycim, OniMmiiChKO0 XapTiero Mi>KHapOAHOTO OJiM-
MHACHKOTO KOMITeTy, KOJEKCaMH Ta CTaTyTaMH MDKHApPOJHHX (eaepamil,
a TaKOX CYJIOBOIO MPaKTHUKOI CIIOPTUBHOTO apOiTPasKHOTO CYIY.

KirouoBi monoxeHHsT XapTii 3aJar0Th «CKEJIET» CaHKI[IIHOI CHCTEMHU.
[To-mepure, IIpaBuio 59 BUKOHYe (QYHKINIO TPOIECYaATBHOI «I1apacOIbKN,
0 JTO3BOJISIE 3aCTOCOBYBATH SIK 1HAMBiMyallbHi, TaK 1 KOJEKTHUBHI 3aXOJH
BIUIMBY — Bijl BIJICTOPOHEHHSI OKpEMHX OCi0 10 NMPHU3YNHWHEHHS AisIbHOCTI
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HaIllOHAJILHUX OpTaHi3alliii i BUKIIOUeHHs 31 3Maranb. [lo-nmpyre, [IpaBumo
27 pazom i3 [lonoxenusmu no IlpaBun 27-28 3akpimiirorOTh MPHUHINI
aBTOHOMIi HallioHampHUX OJIMMIMCEKUX KOMITETIB Ta MHpsMYy 3a00pOHY
JICP’)KaBHOTO BTPY4YaHHS y IXHIO HisibHICTh. Ilo-Tpere, dyHnameHTanbHi
npuHounu Omimmismy 1 [IpaBuno 2 XapTii KOHKPETH3YIOTh MatepiaibHi
OpIEHTHPH CaHKLIHHOT MOJIITHKH — HEAUCKPUMIHaLito, yecHy rpy (fair play),
renaepHy piBHicte. Hapemri, [IpaBuno 61 Xaptii BH3Ha4ae apOiTpakHy
migcyaHicts crmopiB o CAC, 3abesmedyrounm HE3aIeKHHHA CyIOBHH
KOHTPOJIb 1 €HICTH MPABO3aCTOCYBAHHSI.

AHTHJIONIIHTOBA TIICHCTEMa CTAHOBHUTH OKPEMHH, aje iHTerpoBaHHHA
6mok lex sportiva. Horo aapoM € BcecBiTHIHf aHTHIOMIHTOBHH KOIEKC
Ta MODKHapomHUHA cTaHmapT BiamosimHocTi Komekcy s miAMUCAHTIB.
i axtu immiemernTy0TECs y npamia MOK ta mixkHapomuux ¢enepamii i,
y pasi cropiB, miyIArarTh anensnidaoMy kouTposito CAC. TakuMm YuHOM,
AQHTHJIOMIIHIOBI HOPMHU HE JIMIIEC BCTAHOBJIIOKOTH 3MICT 3a00pOH 1 CaHKIIIH,
a i yHiQiKyIOTh TpoOLenypHi rapastii (HalexHUil mpolec, NMpaBo OYyTH
BUCITyXaHUM), LIO MiBUIIYE Nepe0adyBaHIiCTh pe3ysbTaTy.

CoopmynboBani B XapTil Ta perjiaMeHTax HOPMH BiJlIOBIAIOTh Ha 3a-
MUTaHHS «II0 J103BOJICHO». HacTynHe 3anuTaHHs — «40My» caMme B KOHKpET-
Hill cuTyamii JOIMyCKaeThCsI OOMEXEHHS JOIYCKY — PO3KPHBA€EThCA depe3
TUTIOBI MatepianbHi migcrasy, sski MOK 1 mikHapomHi denepaiii BU3HAIOTH
JNOCTaTHIMU JUII BTPY4YaHHA B IHTepecax MUTICHOCTI 3MmaraHb. be3meka,
Bilina Ta Hag3BHuaiini o6cTaBunu. [IpaBoBa 6a3a — [IpaBmio 59 (Xapriii),
pesomoniii I'enepambHoi Acam6nei OOH mpo OmiMmmitickke mepemup’s,
a TakoX y (epepauisix — MoJOKEHHs 1Mpo (opc-MaKop Ta HenependaveHi
BUIAJKK 1 HEBIAKIAaTHI TOBHOBAKCHHS. AmapTeil, pacoBa Ta iHmIa
AUCKpUMiHamisi. MaTepiajibHOI MiICTaBOI BUCTYNalOTh DyHIaMeHTaIbHI
npuHnunu Onimmizmy 1 [pasuso 2 Xaprii. Cankuii Pagu Besnekn OOH.
3a ymoB Pesomonii PB OOH Ne 757 (1992) MOK i ¢deneparii Oyiu
3000B’s13aHi ajantyBaTu (opMar y4acTi CIIOPTCMEHIB, 3alPOBAJMBIIN 1H/N-
BiIyalbHAN HEHTpampHU cTaTyc 0e3 mepxkaBHOi cuMmBoiiku (bapcemona-
1992). Tyt lex sportiva iHTETpyeTbCs 3 IMIEpaTHBaMU MDKXHAPOIHOTO
myOmigyHOTO TpaBa. AHTHAOMIHI 1 KOJEKTHBHI Hacmigku. OOOB’S3KOBICTh
immremenTanii Kogekcy WADA # moB’s3aHUX CTaHAApTIB JO3BOJIHIA
y BHUHATKOBHX BHINAQJKaX 3aCTOCOBYBaTH KOJIGKTHBHI OOME)KEHHSI.
Jep:kaBHe BTpPyYaHHsi Ta aBToHOMisi cmopty. [lpaBmno 27 Xaprii
i TTonoxennst no IlpaBun 27-28 mependadaroTh, MO IEpKaBHE BTPYUaHHS
y BubopHi Ta ympasninceki npouecu HOK/deneparmiii € mincraBoro s
cankiii 3a [IpaBunom 59 Xaprii. HecankuionoBani 3maranuss GANEFO.
Irpu HOBUX HezanexHux cui (Games of the New Emerging Forces), Oynu
CIIOPTHBHMMH 3MaraHHsAMHM, OopraHizoBaHMMH [HmoHesiero B 1963 pomi gk
nojitnuHa ansTepHaTuBa OmiMmiicekuM irpaM. Ha Toit MOMeHT icHyBaiu
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TaK 3BaHi MpaBwiIa IpuAaTHOCTI Ta BixmosinHocTi (eligibility) MOK y 1960-
X JIO3BOJISUIM JUCHUILTIHAPHI HACTIJKHU 32 y4acTh Yy HapasieIbHUX, HECaHK-
nioHoBaHMX irpax. HeBusnanusi/mosgirnunuii craryc. Komnerennis MOK
010 BU3HaHHS abo moz6asnenHs Bu3HaHHA HOK (y noennanni 3 Ilpa-
BWIOM 59) 11a€ 3MOTy pearyBaT Ha CHTYyallil, KOJIU iCHyBaHHS ab0 MOJITHKA
OopraHy cymnepe4yarb OCHOBOIOJIOKHMM  IpuHIunam. IlopymeHHst
o6oB’si3kiB HOK/npaBa moanuu. [Ipasuio 27.3 Xaptii noknagae na HOK
000B’s130K OpaTtH yaacTs B Irpax, a [IpaBmio 2.7 ¢pokycyeTbcs Ha TeHIACpHIii
piBHOCTI.

o6 3a3HayeHi MaTepianbHI MIACTaBH TPaHCPOPMYBANWCSA y BalligHI
Ta CTIMKI pilleHHs, HEOOXiMHA IHCTUTYLiHA BIATIOBIAHICTP — KOMIETEHTHI
OopraHd, HalekHa Tmporeaypa i mpo3ope wmortmByBaHHi. Cecim MOK
(the Session). Ile Bummii opras, MO yXBaJIOE PIMICHHS MO0 BH3HAHHS,
NpU3yNUHEeHHss 4K To30aBieHHs Bu3zHanHa HOK Tta 3arBepikye 3MiHU
1o Xaprii. BukonaBuuii komiter MOK (Executive Board, EB). Came EB
3abe3nedye onepatuBHe pearyBaHHs: npusynuHeHHs HOK, nHemomyck
Jeneraiiiii/koMaHt/1, 3arpoBaPKCHHS HEHTpalbHOTro cratycy (neutral status).
Jucunnainapua komiciss MOK (Disciplinary Commission, DC). DC npo-
BOJIUTH CIyXaHHs1, 30upae nokasu, popmye BUCHOBOK uisi EB abo yxBantoe
OCTaTOYHI pIiMICHHS 3a JeNeTyBaHHAM, 30KpeMa B IHAWBIAyaJbHAX CIpaBax
PO TOpPYIICHHs (AaHTHUIOMIHT, eTHYHI Kelch). LmocTpaTHBHUMHU € crpaBu
Coui-2014, ne 3acTocoBaHO quckBaiiQikarii Ta mo30aBICHHS MeIalei.

Takum uuHOM, caHkmiitHa cucteMa MOK — me He ad hoc-peaxmis
Ha TIOJIITUYHI IMITYJIbCH, a IHCTUTYIIHHO Ta HOPMAaTHBHO BMOTHBOBAaHUH
MeXaHi3M, 1[0 MOEJHYE MPEBEHTHUBHI 1iii (Oe3rneka, [iIiCHICTb, peryTailis)
13 TIpolecyaJbHUMH TapaHTisIMU (TIpaBo OyTH BUCIIyXaHUM, IPONOPLIHHICTb,
MOXIIMBICTh apOiTpaxkHoro neperisny). Came us komOiHaiisi 3abe3neuye
HE JIMIIE OIePAaTUBHICTh, @ i JIETITUMHICTD pillleHb NPO HEJOMYCK 1 BiICTO-
POHEHHS y II00aIbHOMY CHOPTUBHOMY ITPABOIIOPSIIKY .

OnHak, HEe3BaXKal0un Ha YMCJICHHI BUIIAJKH BiJICTOPOHEHHS a00 HEIOIy-
IICHHS CIIOPTCMEHIB Ta HAI[IOHAIFHUX KOMAaHJ 10 OJIMITIHCBKUX irop Tta
IHIIUX MDKHAPOJTHHX 3MaraHb, Ha TPUBAIY iCTOPIIO 3aCTOCYBaHHS MOTIOHUX
CaHKI[if, KeHCH OCTaHHIX POKIB, IEPEBa)XHO IOB’s3aHI 3 YYACTIO POC Ta
OUTOPYCHKUX COPTCMEHIB CB1TYaTh PO CUCTEMHI MPOOIIEMH B IiHl apHHI.

[Mo-mepure, BiACYTHICTh YITKHX KPHUTEPIiiB Ta MiJCTaB JUI 3aCTOCYBaHHS
TaKUX CaHKLiH. BiybII-MeHI, KOHKPETHO MOKHA TOBOPHUTH IPO MOPYIIEHHS
AHTHUAOIIHTOBHX MPaBWII Ta AesKrX mpaBuil OMiMITIACHKOT XapTii, 30Kpema,
m0/I0 He AWCKpuMiHaIii, HeBTpydaHHs B misuibHicTh HOKiB. He3Baxkaroun
Ha YCTaJICHMH NPUHIMIT BCTAHOBIICHHS repeMup’s mijg dac OmiMmiichKux
irop, MO [AEKIapyeThCs HAa MDKHAPOJHOMY pIBHI Tepeln KOKHUMH
3MaraHHsMH, 32 MNOPYLICHHS LbOIO MPUHIMIY MPAaKTUYHA JKOIHA KpaiHa
He Oynma BigcroponeHa (kpiM IOrocnasii (meBHOIO Miporo). Y BHIamKy
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MIPOBADKEHHSI arpecii BiICYTHI MpsAMi Ta KOHKPETHI HOpMH, K B Omimmiii-
CBKill XapTii Tak i B IHIIMX JOKYMEHTaX, II10JI0 HaKJIaJaHHS CaHKI[IH B Taysi
MDKHApOJHOTO CIIOPTY Ha JIep)KaBy arpecopa.

[o-npyre, nporeaypa. He3paxaroun Ha Te, 110 MPOICAYPHI MOMECHTH O1JTh-
MEHII YiTKO BU3HA4Y€HI B CTATyTHUX JOKYMEHTaX MDKHAPOJHUX CIIOPTHBHHX
(enepariii Ta acoriariii, KOMIeTEHIT OpraHiB, sKi 30kpemMa OyJiH, 3a3HaYeH] B
JIOTIOBI/Ti, BU3HAYEHI Jy)Ke MIMPOKO. M0o)kKHA yMOBHO C(HOPMYJIIOBATH HACTYITHE
TIPaBIJIO: «BIATIOBITHIN OpraH Mae MPaBO MiSTH HA CBIA po3MIN y OyAb-sIKHAX
BUTIaZKaX Ta 3aCTOCOBYBATH Maibke OyIb AKi 3axoam». B OLIpIIOCTI BUIAIKIB
PO3TILA Ta IPUHHSTTA TaKUX PIlICHB 3aJICKHUTH BiJl TIEPCOH, OCOOMCTOCTEH, SIKi
BXOJAITH JIO TOTO YH iHIIIOTO OpTaHy.

BoOadaeTpca 3a HEOOXigHE YHAOCKOHAIMTH BIATIOBIAHI MEXaHI3MH: PO3-
poOUTH dUiTKiIm KpWTepii A7 3aCTOCYBaHHS CAHKIH Ta BIPOBAKCHHS
MEXaHi3MiB HEBIJIBOPOTHOCTI TAKUX CAHKIIIH.

DOl https://doi.org/10.36059/978-966-397-580-1-9

JIO IUTAHHS JIEBOCTI IMPOIECYAJIBHUX TAPAHTIM
B IUBLJIbHOMY CYJIOYAHCTBI Y NPOTHIIT
3JIOB’KUBAHHIO ITPABOM

3aenko Cepriii MukosaiioBuy
acnipaum kaghedpu npasocyoos ma girocopii
Cymcokutl HayioHanvHUll acpaphuil yHieepcumem
M. Cymu, Yrpaina

3a mpunucom wactuHH nepmioi cratti 44 IHIIK VYkpainum yuyacHHMKH
CyIOBOTO MPOIIECY Ta IXHI MPEACTABHUKU IMOBHHHI JTOOPOCOBICHO KOPHC-
TyBaTHCS TPOLECyalbHUMH TIpaBaMM; 3J0BXHUBAHHS IPOIECYaIbHIMHU
IpaBaMyd He MOIyCKaeThcs. HenmpuiycTUMiCTh 3JIOBXKHBAHHS IIPOIECY-
AIBHUMH TIPaBaMM JIOAATKOBO 3aKpIIUICHO 3aKOHOAABIEM B SIKOCTI OmHiel
3 OCHOBHHX 3acaJ] IUBLTLHOTO cymounHeTBa (1. 11 4. 3 cr. 2 HIIK Ykpaian) [1].

OnnouacHo LK Ykpainu nependaueHo, mo npu 371HCHEHHI CBOIX IpaB
ocoba 3000B’s13aHa yTpUMYBATHCs BiJ i, sIKi MOTJIM O MOPYLIMTH HpaBa
IHIIMX OCi0; HE JOMyCKAIOThCSA Jii 0COOW, IO BUMHSIOTHCS 3 HAMipoM
3aBJaTH INKOJAW iHIIIH 0co0i, a TakoX 3JOBXXMBAaHHA MPAaBOM B IHIIUX
¢dopmax (4. 2, 3 cr. 13 LIK Ykpainn). [Ipu npomy, y BUIAAKy HeTOAEPKaHHS
0co00I0 TIpM 3AIMCHEHHI CBOIX IpaB 3a3HAYCHHWX IPHUIINCIB, CYA MOXeE
3000B’s13aTH ii IPUIIMHUTH 370BKUBAHHSA CBOIMH IIpaBaMH, a TaKOX 3aCTO-
CyBAaTH 1HIII HACIJIKH, BCTAHOBIEHI 3akoHOM (4. 6 ct. 13 IIK Ykpainn) [2].
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Ha xamp, Taki HEOOXimHI 1 TPaBWJIbHI TOJIO)KEHHS 3aKOHO/IaBCTBA
Ha CHOTOJHINIHIA J1€Hb MalOTh O3HAaKW CKOpillle JEKJIapaTHBHOCTI aHik
MIPUIATHOCTI 10 IOBHOTO BTUICHHS y NPaKTHYHIN IJIOMIMHI. 3aKOHOaBLEM
He c(hOpMYJILOBAaHO NOHSATTS «3JIOBXKMBAHHS INpaBomM». BiH 00OMexuBCsS
TUIBKA HaBelIeHHSAM y uacTtuHi apyrid crarti 44 LIIK VYkpaium HeBu-
YEPITHOTO MEPENiKy JisHb, sIKI CyJ| 3aJI€XKHO BiJ] KOHKPETHUX 00CTaBHH MOXE
BU3HATH 3JIOBXKMBAaHHSIM TpolecyaJbHUMH TpaBaMu. [IpumiTHO, mo Binx-
HECEHHS IO IUCKPELiHHNX MOBHOBA)XEHb CYHy IHTAHHSA iNeHTHQIKAIil
MIPOLECYaIbHOT TOBEAIHKH OCOOM SIK 3JIOBXHMBAaHHS MPAaBOM JaleKO HE
3aBXKIM MOXE CHPHATH BUKOHAHHIO 3aBIAHHS LUBUIBHOTO CyJOYMHCTBA.
Cobona BHOOpPY cymy B Takiii curyamii, 3a BiICYyTHOCTI HEOOXiTHOCTI HO-
JATKOBO Y3TO/DKYBATH HOTO 13 KOHKPETH30BAaHMM IIOJIOXKEHHSM 3aKOHY,
OJTHOYACHO CTBOPIOE CIIPHUATINBI YMOBH JUIS 3JI0BXKMBAaHb i CBaBOJI 3 OOKY
camoro cyay [3, c. 78].

3 ananizy 3wmicrty crarti 44 LIIK Ykpaiuu B6adaeTbes, 1o cyn 3000B’s1-
3aHMI BXKMBaTH 3aXOMIB JUIA 3all00IraHHs 3JOBXXHMBAHHIO MPOIECyalbHUMU
MpaBaMy MAlOYH MPHU [bOMY €IUHHUIA OPIEHTUD I iACHTH(IKAIIT TiSHb SIK
3JI0B)KMBaHb [PaBOM, a caMme: iX CIPsIMOBAHICTh BCyNeped 3aBJaHHIO
LIUBIUIBHOTO Cyno4yuHCTBa. I[lpu 1mpomy Oyab SKi CyMHIBU CYAy Y LOMY
IUIaHI HEMOJJIMBO KOMIIGHCYBAaTH 3acTOCyBaHHAM aHaiorii ami 3 LK,
aHl 3 IHIINX OUBUTICTUYHUX TPOILECYaTbHHUX KOIEKCIB Y 3B’S3KY 3 BIACYT-
HICTIO Y HUX ORI YiTKUX B3a€MOJIOTIOBHIOIOUMX IMOJIOKEHb IOJ0 O3HAK
37I0BXKMBaHb TNPaBOM. JlOAaTKOBO YCKJIAQJHIOETHCS CHTYAIlisl BiACYTHICTIO
Yy 3aKOHOAABCTBI OKPECICHHMX MEX IOHATH-TIPOTUBAr: J00POCOBICHICTH
1 CYMJIIHHICTb. 3MICT OCTaHHIX Y KOXHIH KOHKPETHil CUTyallii y3ale:KHeHU
BiJl CYIIBCBKOTO PO3CYTY.

CnymHo0 BHIAEThCS AyMKa WIOAO SIBHOI XHMOHOCTI mepenadadeHoro
y HIIK VYkpainu miaxomay I1moao ineHTuGIKaIii BHMAIKIB 3JIOBKHBAHHS
npaBoM. Sk crnpaBemBo Bigmivae M. M. YabGaHeHKo, B yMOBax IMBiTiC-
TUYHOTO Tpoliecy, Mo0yJOBaHOTO Ha 3acajaX JUCIO3UTHBHOCTI Ta 3Marab-
HOCTi, HAJaBaTH MPABOBY OIIHKY IPOLECYaTbHAM [iSTHHSAM YYaCHHKIB
CIpaBH WUIIXOM iX BiJIOBIXHOCTI 3aBAAaHHIO CYIOYMHCTBA O3HAYAE 3BY-
KEHHsI 3acajl JAUCIIO3UTUBHOCTI Ta 3MarajbHOCTi, CTBOPEHHSI M’SKHX IIepe-
IIOH J10 BUKOPUCTAHHSI NIpoLecyallbHUX mpas |3, c. 78].

Otxe, CLOTO/IHI Ma€ MicIie CHTYallisl 3a K01, 3TiHO MTPaBWJI LUBIILHOTO
CyJOYMHCTBA, caM (haKT HasBHOCTI a00 BiJICYTHOCTI 3JIOBKMBAaHHS IPaBOM
3 OOKy TEBHOTO y4YacHWKa ILWBITBHOI CHpPaBH IMOBHICTIO Y3aJeKHEHUH
Bil PO3CyAy KOHKPETHOTO CYIJi, MPH YOMY IIe ¥ B yMOBax HEUITKOCTI
KPUTEPIH TSI OI[iHKH.

IIpotumis x 3arpo3am mependadae cHepuly ix YiTKy iIeHTHQIKAIIfo.
BincyTHiCTh pO3yMiHHS CYTHOCTI 3arpo3d, B JaHOMY BHIIAIKy 3arpo3u
BUKOHAHHIO 3aBJIaHHS IIMBUILHOTO CYZOYMHCTBA, 3HAYHO 3BY)KYy€ a00 HaBITh
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YHEMOKJIMBIIIOE PO3pOOKY 3ac00iB ePeKTUBHOI TPOTHIIi Takii 3arposi.
[HOIMMU cllOBaMM, HEMOXUJIMBO TNPOTHIISTH TOMY, YOTO HE PO3yMI€l,
BIJINIOBIJTHO, 1 He moMivaent. Te, 10 MPOMOHYE 3 I[LOTO MPHUBOAY CydYacHa
penaxuis LIIIK Ykpainu, Mae, B 1esIKOMY CEHCl, O3HAKH PillIeHh HABMaHHSI.

B Takux ymoBax yCKJIaJHIOETHCSI MOKJIMBICTh OajlaHCYBaHHS MK JJBOMa
KpalHoIamu: 0e3KapHUM 3JI0BXXMBAaHHSM IIPaBOM 3 OOKY yYaCHHKIB LIUBLIb-
HOTO CYIOYMHCTBA, 3 OJHOrO OOKy, 1 CBaBULIsIM 3 OOKYy Cymy, 3 IHIIOTO.
BompoBa peaxmist meBHOTO Cyalli Ha HeZOOPOCOBICHE MiSHHS YYacHHKa
Yy KOHKpPETHiH crpaBi MOXKIMBO i MaTHMe 3aralbHUH TO3UTUBHHUNA PE3yIbTAT
caMme y Wil crpaBi, OMHAK PO3BUTOK IOMIN y iHIIIN cTIpaBi Moxke OyTH IIiJi-
KOM TIPOTHIIC)KHUH Yepe3 BiACYTHICTh TaKoi BOJIi y Cy.y.

3apaan 00’€KTHBHOCTI BapTO 3ayBaKUTH, IO 3aKPIIUICHHS y 3aKOHO-
JABCTBI e(iHIMI] «3IOBKUBAaHHS MPAaBOMY HABPS UM BUPIIIATE MIPOOIIEMY.
OxpiM TOrO, IO MOAIOHE 3aBIAHHS BUAAETHCS HE JIMIIC HAICKIAaTHUM
y BHKOHaHHIi, pe3yJIbTaTH HOro peaiizauii MOXyTb OYTH 3pEIITOI BHXO-
JIOIIEHI, OCKUIBKH «MaJl0 TaKUX BH3HAYEHb, sIKI HE MOXKHa OyJsio O mepekpy-
tut» (Dig.50.17.202) [4].

Buxonsuu 3 TOro, 1110 B OCHOBI KOHIIEMIIIT 3JI0BXKMBaHHS IPABOM JIS)KUTh
Taka peaiizallis CBOTO IMpaBa OJHIED 0CO00I, sSKa YHEMOKJIUBIIOE a00
CTBOPIOE TICPEUIKOMM 1HIIIH oco0i B peamizamii Hale)KHOTO i Cy0’ek-
TUBHOTO TpaBa [5, c. 33], JOTiYHNUM BHUIAETHCSA IMEPeNOAYNTH B SKOCTI
opieHTHPY [UIA imeHTH(iKamii BUMAIKIB 3JIOBXHBAHB MPABOM HAHOIIDKTY
JIETITUMHY METY, 32Ul JOCATHEHHS SKOI IeBHE MpaBo 0co0i Oe3nocepeaHso
1 HaJaHo.

VY 3B’S13Ky 3 LUM BHUIAEThCS CIYIIHUM 3MIHUTH PENAKI[iI0 YacTHHH
mepiioi Ta absaiy mepuroro udactuHd apyroi crtarti 44 IIIK VYkpainu
Ha HACTYITHY:

«1. Y4yacHUKH CyIOBOIO MpOLECy Ta iXHi NPeICTaBHUKH NOBUHHI MisSTH
J0OPOCOBICHO 1 CyMITIHHO, BUKOPHCTOBYBATH HaJlaHi iM MpolecyaibHi mpasa
3 METOI0, 3 SIKOI0 BOHM HaJaHi, He JONYCKATH CYNEPEWwIMBOI MOBEIIHKY;
3JI0BXKHMBAHHS POIECYaTbHUMH IIPaBaAMH HE JIOMTYCKAETHCS.

2. 3ajexHo BiJl KOHKPETHHX OOCTaBMH Cy/J MOXE BH3HATH 3JIOBXHU-
BaHHSAM IPOIECyaJbHUMH TpaBaMH JTisHHS, 110 BYMHEHI 0€3 JOTpHMaHHS
TIOJIO’KEHb YaCTHHU NepIuoi i€l cTaTTi, 30KpeMay.

3aranom e KOHIEMNIiss epeKTUBHOI NPOTUIl 3JI0BXXKMBAHHIM IIPaBAMU
Ma€e BpaxoBYyBaTH, Cepe]l IHIIOT0, i coliaIbHy O0YMOBIIEHICTh IIbOTO SIBUINA.
Jns mpoTuaii oMy HOIUIBHO 3aCTOCOBYBAaTH cremnudiuHi crocoOu opu-
JUYHOTO BIUIMBY Ha HETOOPOCOBICHMX OCi0, 3yMOBIIEHI MEHTATITETOM 0Ci0
1 HasBHOIO 171€0JIOTi€I0 [6, €. 54], B TOMY YHCIII MAHOBOTO 1 peMyTaIiifHOTO
Xapakrepy.

BigcyTHIiCTh chOTOAHI Ji€BOi KOHIEMIT eEeKTUBHOI MPOTHIIl 3JIOBKH-
BaHHSM IIpaBaMH HETaTHBHO II03HAYa€ThCS Ha SKOCTI LUBUILHOTO CYJO-
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YHHCTBA, MOPOIDKYE Iy HU3KY HETaTHMBHHUX SIBHII, 30KpeMa, NPU3BOIUTH
JI0 CY/IOBHX IIOMWJIOK, POOUTH Oe3rmopajHUMH LITHH P MPOLECYabHUX
rapaHTii.
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BCTAHOBJIEHHSA ®AKTIB, IO MAIOTH IOPUITUYHE
3HAYEHHS IIIJI YAC BOEHHOI'O CTAHY

JlirBsikoB Exyapn MuxaiijsioBu4
3000y8au 1 Kypcy Opy202o (mMazicmepcbKoeo) 0C8imHb020 PiGHS GUYOT
oceimu ghaxyrememy npasa, 2yMaHimaprux i COYianbHUX HAYK
Kpemenuyyokuii nayionanvruii ynigepcumem
imeni Muxaiina Ocmpoepadcvrkoeo
M. Kpemenuyx, Yrpaina

s peamizariii cBoix mpaB 3a3BHYail HEOOXITHO MaTH BiAIMOBIIHI MPaBo-
BCTAHOBJIIOIOYI JOKYMEHTH, IMPOTE€ Y BUIAJKaX IXHBOI BIJCYTHOCTI 4H
HAsBHOCTI B HHUX MOMHJIOK €IWHMM BapiaHTOM IMIATBEPAUTH CBOI TpaBa
3aJIMIIAETHCS 3BEPHYTHUCS 10 CYAY 3 3asBOIO PO BCTAHOBJICHHS (aKTiB, LI0
MaloTh IOpWAWYHE 3HAa4YeHHs. | Xo4a 3aKOHOJABCTBO 3aKpIILUIIOE TEperiK
Takux (akTiB Ta MPOLEAYpYy PO3INISAY TaKHX CIPaB, BCEe K He 0O0iHuuIocs
0e3 MEBHUX CKJIAJHOINIB, SKI BHHHUKAIOTH I Yac CYAOBOTO pO3IIIAAY.
o Toro >x, 30MpaHHs, y3araJbHEHHS W aHalli3yBaHHS CyIIOBOI NPAaKTUKH
€ 00OB’SI3KOBOI0 BHMOTOIO NPW HAINMCAaHHI Te3 CTYAECHTCHKUX JOTOBIJCH.
Jiis mpOro BHKOPHCTOBYETHCS SK OIMyOJNiKOBaHA, TaK 1 HeolryOiiKoBaHa
npakTuka [1, c. 148].

3 ormsiny Ha Te, IO camMa TeMa He BTpadaja aKTyalbHOCTI 1 B MUPHHUH
4ac, MiJl 4ac BOEHHOTO CTaHy Il PO3roJIOC CTaB Iie OUIBIINM, TOX JOCHIJ-
JKEHHsI MpoOJieM, 10 BUHHMKAIOTh IIiJ] Yac PO3IVISAy CylaMH CIpaB MO0
BCTAaHOBJICHHSI (DaKTiB, 10 MAlOTh IOPUJIUYHE 3HAYECHHS B YMOBaX BOEHHOTI'O
CTaHy, Ha JJAHUHA MOMEHT € JIOPEYHHUM.

3aKoHOJIaBCTBOM, a came ['aBoro 6 L{uBiNbHO MpoleCyaIbHOTO KOJIEKCY
VYKpaiHu BCTaHOBJICHO, LIO CYJ PO3IISIAE CHPABU IOJ0 BCTAHOBIICHHS
(akTiB pOOMHHUX BiIHOCHH MiX (i3MIHUMEU ocobamu, nepeOyBaHHs (Hizmd-
HOi 0cOOM Ha YTpHMaHHI, KaJil[TBa, SKIIO IIe TOTPIOHO IS NMpU3HAYCHHS
nieHcii abo oziepKaHHs JOTIOMOTH I10 3araJlIbHOO00B’ I3KOBOMY JIEPXKaBHOMY
COWiabHOMY CTpaxyBaHHIO, peecTpamii uDiro0y, po3ipBaHHA MUTOOY,
YCHUHOBJICHHS, PO>KMBAHHSI OJHIEI0 CIM’ €10 YOJIOBIKA Ta XIHKK 0e3 1uTo0y,
HaJIe)KHOCTI NPABOBCTAHOBIIIOIOUMX JIOKYMEHTIB 0C00i, mpi3BHIIE, iM’f,
mo 0aTbKOBi, MiCIle 1 Yac HapOJKCHHS SKOI, IO 3a3HaueHi B JIOKYMEHTI,
He 30iraloTbcs 3 TPI3BHUIIEM, iM’SIM, MO 0aTHKOBI, MICIIEM 1 YacoM Hapo[I-
JKEHHS 1€l ocoOm, 3a3HAYEHWM Y CBiJIONTBI MPO Hapo/pKeHHs abo B mac-
MIOPTi, HAPOKEHHSI OCOOM B MEBHHUH 4Yac y pa3i HEMOXIIMBOCTI peecTpariii
OpraHoM Jep)KaBHOI peecTparii akTiB HIMBIIHHOTO CTaHy (akTy Hapon-
KEHHsI, cMepTi 0coOM B IEBHUH 4ac y pa3i HEMOXJIMBOCTI peecTpauil
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OpraHoM Jep:KaBHOI peecTpallii aKTiB IHUBUILHOTO cTaHy (akTy CMepTi,
cMepTi ocoOH, ska mponaiga Oe3BICTH 3a OOCTaBHWH, IO 3arpoXKyBasld i
CMepTIO a0 Ja0Th IMiJICTaBU BBaKATH ii 3arMOJIOI0 BiJl IEBHOI'O HEI]ACHOTO
BUIAJKy BHACHIZOK HAJ3BHYalHUX CHTYallill TEXHOTCHHOTO Ta MPUPOIHOTO
XapakTepy, a TaKoX iHII (GakTH, BiJ AKX 3aJIC)KUTh BUHUKHEHHS, 3MiHa a0
MIPUIIMHEHHS] 0COOUCTUX Y1 MalHOBUX MpaB (i3HYHHX 0Ci0.

[Tix yac BoeHHOro craHy B YKpaiHi HOYacTillajM 3asBH 10 CyIy PO
BCTaHOBJICHHS (PaKTiB, [0 MAIOTh IOPUAMYHE 3HAUCHHS 3 METOIO peecTparlii
HapO/DKCHHS, PEECTpallii cMepTi BHACHIJOK 30poiHOI arpecii, oTpUMaHHS
OJTHOPa30BOi TPOIIOBOI TOTIOMOTH CiM’IM 3arHOJIMX BifiCBKOBOCITYKOOBIIIB,
peautizarii mpaBa Ha BiICTPOYKY BiJ IPU30BY, 3BIILHEHHS 31 CIIyX0H, TOIIO
[2]. Zo mnpukmamy crnpaBu IOA0 BCTAHOBJICHHS (GakTy cMepTi ocobu
B NEBHMH Yac y pa3i HEMOXJIMBOCTI peecTpamii OpraHoM Aep>KaBHOI peec-
Tpaluii akTiB IMBLIBHOTO cTaHy (akrty cmeprti [3]. B nanux cnpaBax BUHHKAE
IUTYyTaHUII Yepe3 HeMpaBUiIbHE 3aCTOCyBaHHs cyaamu 1. 8 4. 1 ct. 315 HIIK
VYkpainu, sk HalpukiIaa B 3a3HadeHid copasi Ne 506/358/22, ne 3asBHUIIL
yepe3 BigmoBy oprany JIPAIIC y peectpamii cMepTi uepe3 BiACYTHICTh
MEIMYHKUX JIOKYMEHTIB 3BEpHYyJacsl 0 Cyqay Mepiuoi iHCTaHMLIi i3 3asiBOIO
PO BCTAHOBJICHHs (DaKTy CMEPTi CBOTO YOJIOBiKA, KWW 3arMHYB IiJ[ 4ac
6otioBux niit. Cyq 3aJ0BOJFHUB 3asBY ajieé BUXOJHB 13 TOTO, IO BiICYTHICTB
MEIMUYHUX JOKYMEHTIB I030aBis€ MO>IJIMBOCTI IMPOBECTH JIEpKaBHY peec-
Tpamilo CMEpPTi B OpraHax JAEp:KaBHOI peecTpallii akTiB HUBIIHHOTO CTaHY
Ta O(OPMHTH 3aSBHUIII BiATIOBIIHI COMiaIbHi MUJIBTU K APYXKHUHI 3aTHOIOT0
BIICPKOBOCITYXOOBIST [4]. ANENAMiHHANA pO3TIsA HIYOTO HE 3MiHUB,
a ot BepxoBuuit Cyn 3a3HauyuB, 110 BCTAHOBJICHHs (haKTy CMEPTI OCOOH
3am. 8 4. 1 cr. 315 LUIIK B maHoMy BHUMAJKy € MOMHJIKOBUM, aJXe 0coda
BBa)KAETHCSl 3HUKIIOI OE3BICTH OCKUIBKM HEMae He3allepedyHHX JOKa3iB,
1I0 CBif4aTh Npo il CMEpPTh, TOMY JIOLILHO BHKOPHUCTOBYBATH B LILOMY
BHITAJKY TOJ0XKeHHS 4. 2 ¢T. 46 11K mpo orosomieHHast ocodu momepiioro [5].

[Ie onuH HIOAHC 3 JOKa3aMH B CIIpaBax MpoO BCTaHOBJICHHS (akTy cMepTi
0coOM Ha TUMYAcOBO OKYINOBAaHHMX TEPHUTOPISIX IOJIATAE B TOMY, IO HPH
Bi[ICYTHOCTI NMUCHMOBHX YM IHIMMX JOKa3iB, CBIOKIB HA MiATBEPKCHHS
(axTy cMepTi 0codu, Cyan B OKPEMHUX BHIAJIKaX MOXKYTh HOIHMTATH CaMOTO
3asBHHKA 5K CBiJIKA ITOKa3M SKOTO B IIbOMY BHIAJKY OyIyTh PO3IIISIATHCS
SIK BUKITFOYHI Ta BUPIIIATBHI JJIs1 BCTAHOBIICHHS BIIIOBIIHOTO (aKkty [6].

[ono crnpaB npo BCTaHOBJIEHHS (DaKTy MPOKUBAHHS OJHIEIO CiM’€l0 O3
YKIaAaHHS IUTI00Y 13 BIHCHKOBOCITYXOOBIEM, SIKUM 3arWHYB, 371 OTPHU-
MaHHS OJIHOPa30BOi TPOIIOBOT JOMOMOTH, TO MPOOJIEMH BUHHKAIOTh 3 MPHU-
BOJly BHHUKHEHHS CIIOPY IIPO MPaBO OCKIJIBbKM 3aJlydaloud 3alliKaBICHHX
oci0, B OaraTboX BWIIAAKaxX TakKUMHU € YmpasiiHeg llenciiiHoro d¢oHmy
VYxpaiHn, BUKOHKOM MichKoi pagu, MiHicTtepcTBo oboporn Ykpaian, TLIK
ta CII, BOHM MNEpeBaXHO 3alepedyyloTh MPOTH BUMOT MO3MBayda MO0
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BCTaHOBJICHHS BimmoBigHOTO Qakty. Tak, y cmpaBi Ne 296/7274/24 nouxa
3aruOJI0ro BICHKOBOCITY)KOOBIISI 3BEPHYJIACS IO CYAy B IOPSAKY OKPEMOTO
MIPOBA/PKEHHS JJIs1 BCTAHOBJICHHS (DAaKTy CHIJILHOTO NMPOXKUBAHHS 3 0aThKOM,
onIHaK 11 3asBa Oyya 3ajMiIeHa 0e3 po3IIAy 4epe3 HasBHICTH CIIOPY PO
NIPaBO, OCKUIBKH IMpeJCcTaBHUK MiHOOOPOHH 3arepednB MPOTH TaKoro (ax-
Ty, Yyepe3 L0 MMO3MBavKa 3BEpHYJacs 3 M030BoM 10 Minoboponu Ta JKuro-
mupcebkoro TIK ta CII, Ta cTopoHa BifmoBiaua Bxke B anesiiHii ckap3i
mocriianacs 30KpeMa Ha Te, mo MinoOoponu, Ta TepuTopialbHHN HEHTP
KOMIUICKTYBaHHS HE MOIJIM OYTH HaJe)KHUMH BIANOBiTadaMH y CIpaBi,
OCKITBKH HE € Cy0’ €KTaMH OTpPHMaHHS OJHOPA30BOi TPOIIOBOI JOMOMOTH,
OJIHAK aNeISIMiHHUN CyZ 3a3HAYMB «OCKUIBKH JOKYMEHTH ISl BUIUIATH OJ(-
HOPA30BOi T'POIIOBOI JOTOMOTH ONPALbOBYIOTECS CTPYKTYPHHMH IiJPO3.i-
mamu amapaty MinictepcTBa obopoHn Ykpainu i ['eHepampHOTO mTady
30poiianx Cun YKpaiHd BiIMOBIZHO A0 1X MOBHOBA)KCHb Ta IMOJAIOTHCS
Ha po3risiy Kowmicii MiHOOOpOHHM, TBEpIUKEHHS BiAIIOBigaya mpo Te, LIO0
MiHicTepcTBO 000pOHU YKpaiHU HE € HaJIe)KHUM BIANOBiAa4YeM y I1iH crpa-
Bi, HE BIJINIOBIIaI0Th HOPMAaTHBHOMY PEr'yJIIOBaHHIO CIIIPHHUX BiJHOCHH [7].

VY cmpaBaX, MIOJ0 BCTAHOBJIEHHA (DAKTy CaMOCTIHOTO BUXOBaHHS
JUTHHU BIHCHKOBOCITY)KOOBIEM/BIICEKOBO3000B I3aHIM, CYIl HE 3aBXKIU
BCTa€ HA CTOPOHY 3asBHHKA, OCKUIBKH MPOKHBAHHSI OJHOTO 3 OAaTHKIB
OKpeMO BiJ JUTHHH HE CBITYMTH MPO T€, IO MATH CaMOYCYHYJNach Bif
BUXOBaHHSI Ta YTpPUMaHHA JAWTHHH HaBiTh MpPH pO3ipBaHHI MLTIOOY,
a BU3HAYEHHS MICI NMPOXKMBaHHSA AWTHHU 3 0AaThKOM HE 3BUIBHSE Martip
BiZ 11 00OB’S3Ky BMXOBYBATH Ta YTPUMYBATH IWTHHY, TaKe TBEPKCHHS
BUXOJMTH 31 crpaBu KpONMMBHHILKOTO amessIiiHOrO cymy Big 16 ciuds
2024 poky Ne 392/1102/23 [4].

Otxe, BpaxoOBYIOUYH NPAKTHKY YKPaiHCBKHMX CYIIB 3 PO3MJIALY CIIpaB
PO BCTAHOBJICHHs (DAKTiB, 10 MAlOTh HOPHIMYHE 3HAYEHHS, B YMOBax
BOEHHOTO CTaHy MOXHA CTBEpP/KYBaTH, 1110 NPOOJIEMHI TUTAHHS 1[bOTO BUAY
CHpaB TPAIUISIOTHCS PU BCTAHOBJICHHI (hakTy CMEpTi, MPOKUBAHHS OIHIEIO
ciM’ero Oe3 ykiamaHHA NUTFOOY i3 BiMCEKOBOCTYKOOBIIEM, SIKHH 3ardHYB,
CaMOCTIfHOTO BHIXOBAaHHS JHTHHH  BifICBKOBOCIY>KOOBIIEM/BIfICEKOBO-
3000B’513aHAM, 1 TIPOSIBIIIIOTBCS Y HETPAaBUIBHOMY 3aCTOCYBAaHHI CyIaMu
m 8 u. 1 cr. 315 HUIIK, cxiagHOmAaMH B TOKa3yBaHHI, BU3HAYCH]I HAJICKHHUX
BiAMOBiaYiB, CKIAAHOCTI JOBEJCHHS CAMOCTIHHOIO BUXOBAHHS IUTHHH.
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OCOBJIUBICTI IPABOBOI'O PEI'YJIIOBAHHS ®IKCAIIII
OUBLJIIBHOI'O ITPOLECY

ITepynoa Ojsiena MukoJiaiBHa
KaHOuOam 1opuOudHUX HayK, OOYyeHm,
doyenm Kageopu 001Ky i 0NOOAMKYB8AHHS
Xapxiscokuii HAYiOHATLHUL A8MOMODITLHO-00POHCHIL YHIgepcUumem
M. Xapxis, Ykpaina

VY muBiNMEHOMY TIpoIleci KOXKHA CTais Mae He JIUIIE CaMOCTiiHe (QyHK-
[iOHAJbHE 3HAYCHHS, a U mepeOyBae y TICHOMY B3a€MO3B’S3Ky 3 IOIIe-
penHIMU Ta HACTYHNHHMH €TalaMH PO3IJIAy crpaBd. Taka MOCHiJOBHICTH
3a0e3meyuye CUCTEMHICTb 1 mepe10avyBaHICTh CYI0BOIO MPOBAKCHHS, aKe
caMe Y3roJpDKEHE MPOXOJDKEHHS CTaiii — Bifl BIAKPUTTSA MPOBAKCHHS 0
BUKOHAHHS DIllICHHS — J03BOJsIE CHOPMYBAaTH HAJSKHY JIOKa30BYy 0a3y,
rapaHTyBaTH peajii3allilo NpolecyaJbHUX IpaB YYacHHUKIB Ta 3armodiratu
IpoLeCyalbHUM TOMMIKaM. KoXXeH eTam BIUIMBa€ Ha SKICTh 1 pe3yib-
TaTHBHICTh HACTYIHOTO, & OT)KE, CTYHiHb €()EKTUBHOCTI CyJOBOTO 3aXHUCTY
3HAYHOIO MIpOIO 3aJIC)KHUTH Bifl TOTO, HACKUIBKH YITKO JOTPUMAHO JIOTIYHOT
CTPYKTYPH Ta BHYTPIIIHBOI HITICHOCTI BCHOT'O IPOIIECYaIFHOTO MEXaHi3MYy.

i BCIX YYaCHUKIB CIPaBU BaKJIMBHM € Halle)KHE (PiKCYBaHHS CYHOBOL
CHpaBH, OCKUIBKM II€ JIEMOHCTPYE IIOCTYIOBHI IepexiJ KOXHOI cTajil
pO3MIIsy 10 IMiJCYMKOBOTO pe3yJibTaTy peajizauii cymoBoi Biamu. Takuit
migxig 3abe3rnedye Mpo30picTh, KOHTPOJIbOBAHICTH 1 Y3TOJDKEHICTh YCIX
NpOLIECYAIbHUX i, IO B KIHIEBOMY paxyHKy CIpHs€E JOTPUMAaHHIO
MIPUHIIUIIB 3aKOHHOCTI Ta CHPaBEUIMBOCTI B IIMBIIBHOMY CYJOYHHCTBI.

Tak, crartst 247 LITIK Ykpainu BCTaHOBIIOE (QyHIAMEHTAIBHI [IPpaBUia
1010 TEXHIYHOTO (PiKCYBaHHSI CYOBOTO 3aCiIaHHA i BU3HAYAE, TKUM YAHOM
Mae 371HCHIOBATHCS TOKYMEHTYBaHHS IIPOLECyaIbHUX il y Cyi:

1. Cyn mix yac cyZoBOTO PO3TIILY CIIPaBH 3AIMCHIOE TIOBHE (DiKCYBaHHS
CyJOBOTO 3aciJaHHS 3a JOINOMOTOI0 3BYKO3alMCYBAJILHOTO TEXHIYHOTO
3aco0y B mopsanky, nependaueHomy IlonokeHHsM npo €1uHY CynOBY
iHpopManifHO-KOMYHIKaliiHy cUCTeMy Ta/a00 IOJIOKEHHSIMH, 10 BH3HA-
YaoTh TOPSAOK (YHKIIOHYBAaHHS II OKpEeMHX MJACHCTEM (MOIYIIB).
3a 3as1B010 Oy/b-KOTO 3 YYaCHHKIB CIIpaBH a0 3a iHIIIaTHBOIO CyAy TOBHE
(hikcyBaHHSI CyJIOBOTO 3acijaHHS 3IMCHIOETHCS 3a JOMOMOTOK0 BiJle03aru-
CYBaJIBHOTO TEXHIYHOTO 3ac00y (32 HASBHOCTI B CYy/li TEXHIYHOT MOKITMBOCTI
Ta BIJICYTHOCTI 3amepedyeHb 3 OOKy Oyab-KOTO0 3 YYacHUKIB CYIOBOTO
IIpOLECY).
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2. dikcyBaHHS CyIOBOTO 3acCijaHHS TEXHIYHAMH 3ac00aMM 3iHCHIOE
CeKpeTap CyIOBOTO 3acimaHHs. Y pa3i HEsSBKH B CYJOBE 3acCilaHHS BCiX
YYacCHUKIB CIIPaBU UM B pasi SIKIIO BiAMOBIJHO 10 MOJ0XKEHb 1boro Koaekcy
PO3MIISL CHpaBH 3/IHCHIOETBCS CYJOM 3a BIJACYTHOCTI YYacHHUKIB CHpaBH,
(iKCyBaHHS CYMOBOTO IIPOLIECY 3a JOMOMOIOI0 3BYKO3alUCYBaJIbHOTO
TEXHIYHOT'O 3aITUCYy HE 3/IIHCHIOETHCSL.

3. TloBae abo 4acTKOBE BIATBOPEHHS TEXHIYHOTO 3aIllUCy CYyIOBOTO
3acijaHHs 31MCHIOEThCS Ha BIMOTY YYacHHKA CIIpaBH, abo 3a iHIIIaTHBOIO
cyay.

4. TexHIYHUI 3alUC CyIOBOTO 3aCiaHHS € MOJATKOM 10 IMPOTOKOIY
CyIIOBOTO 3aCiTaHHA 1 MICIIA 3aKiHYCHHS CYIOBOTO 3aCiTaHHS MPHEIHYETHCS
10 MatepiamiB crpaBu. [lopsamok 30epiraHHS TEXHIYHOTO 3aICy CYIOBOTO
3aciaHHsA BH3HA4aeThcs [lonokeHHSAM mpo €nuHY iH(POPMAIIHO-KOMY-
HIKaI[iHy CUCTeMy Ta/ab0 MOJIOKEHHS, 0 BH3HAYAIOTh MOPSAA0K (PYHKIIIO-
HyBaHHS 11 OKPeMHUX MiZCUCTEM (MOIYIIB).

5. YyacHHMK cIpaBu Ma€ MpaBO OTPUMATH KOMIKD TEXHIYHOTO 3aIHCy
CYJIOBOT'O TIPOILIECY.

6. Posmip cynoBoro 300py 3a Bupady B eJEKTpoHHIH (opmi kormii
TEXHIYHOT'0 3aITUCy CYJOBOTO 3aCiJaHHs BCTAHOBIIIOETHCS 3aKOHOM

Hacammepen nsg HopMma 3akpiluiioe 00OB’S3KOBICTH BHKOPHCTaHHS
TEXHIYHUX 3ac00iB — ayAio — Y BiZico3ammcy — SK OCHOBHOTO CIIOCOOY
¢dikcyBaHHSA CyIOBOTO 3acimaHHA. Takuid WinXix BigoOpakae 3araibHy
TEH/ICHITIIO 10 MOJCpHI3aIlil CyIOUYNHCTBA 1 CIYTye TapaHTI€I0 TOTO, IO BCi
mporecyansHi Jil Ta BHCIOBIIOBAHHSA YYacHHUKIB OymyTb 3adikcoBaHi
B aBTCHTUYHOMY BHUIJISI. 3alUC y JAHOMY BHIIQJKy BHUKOHYE (DYHKIIIO
00’€KTHBHOTO JDKepella BIJIOMOCTeil Mpo pealbHUH Tepedir CyaoBOro
o3Iy, MO A€ 3MOTY YHUKHYTH CIIOTBOPEHb, HETOUHOCTEH YU Cy0’€K-
TUBHMX TPaKTyBaHb. L[5l cTaTTsi BU3HAUa€ XapaKkTepHI CHIBBIIHOLICHHS MiX
TEXHIYHOIO (DiKCaIli€l0 Ta MUCHMOBHM IMPOTOKOJIOM 3acifanHs. [IpoTokoi
BUCTyNae OQILIHHUM IpOLECyalIbHUM JIOKYMEHTOM, SIKUM CKJIAJa€eThCs
Ha OCHOBI TEXHIYHOTO 3allUCy W MOBUHEH BimOOpaXkaTW KIFOYOBI TpoIie-
CyaJbHI MOMEHTH 3acimaHHsi. Takum YHHOM 3aKkoH 3a0e3nedye MOoABiHHUN
piBeHb NOKYMCHTYBAaHHS: OIEPATUBHHUNA — y BUTIIAL aymio- / Bileo3ammcy
i popmarizoBaHUi — Yepe3 MPOTOKOJL.

Takox MiIKpecIuMo, MO0 OCOOIMBOrO 3HAYCHHS B Hid HOpMi HaOyBae
KOHTEKCT 3a0e3NeyeHHs] NpaB YYacHWKIB MpOLECY: BOHH MalOTh IPaBO
03HAHOMHUTHUCS 3 TEXHIYHMM 3allMCcOM, BHUMaraTH HOTro BiJTBOPEHHS YU
MIePEeBIpPKH, 110 CHPHUSE peati3amii IPUHIHUIIIB TTaCHOCTI, PIBHOCTI CTOPIH Ta
3MmarajbHOCTi. Dikcalisi 3aciTaHHs TEXHIYHUMH 3ac00aMH TaKOX CTBOPIOE
MOJJIMBICTh I €(EKTUBHOTO OCKAap)KeHHS pillleHb, aPKe BHIII CYHOBI
IHCTaHIIT MOXYTh OTPUMATH JOCTYN JO OO €KTHBHOTO BiJTBOPEHHS
NpOLECYaIbHUX [Tif. Y CcydacHHMX yMOBaX, OCOOJIMBO IIiJI 4ac BOEHHOTO
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crany, ct. 247 IIIK Ykpainu Bigirpae KJIto4oBy pojib, OCKIIbKH TEXHIYHHHA
3alUC CTa€ HE JIUIIC OPMOI0 NPOYEeCyalbHo2o 3abe3nedenHs, a i 3ac000M
3aXHCTY BiJl PU3MKY BTpaTH MarepiayiB CIpaBH, MiATBEPXKCHHs AIHCHOCTI
MIPOBEICHUX 3aCiIaHb 1 BIIHOBICHHS MIPOBA/XKCHB y pa3i moTpedu.

VY3aranpHIOIOUM BUKIaAeHe, Harojsocumo, mo cr. 247 IIIK VYkpainu
€ He TPOCTO pEeriaMEeHTalliiHOI0 HOPMOIO, SKa BCTAHOBIIOE TIOPSIAOK
TEXHIYHOTO (hiKCYBaHHSI CYAOBOTO 3aCiJlaHHS, a BHCTYIA€ OJHIEI0 3 Haii-
OUThII IHHOBAIIIfHMX Ta KOHIENTYyaJbHUX HOPM Yy CHCTEMi LUBIIHHOTO
TIPOLIECYabHOTO TIpaBa. [i yHiKaIbHICTh TOArac B TOMY, 11O BOHA TOEIHYE
(opManbHI BUMOTH IIPOIECY TEXHOJOTIYHUMHE 1HCTPYMEHTAMH CY4acHOCTI,
CTBOPIOIOYM MOJIeNb (hiKcallii CyJOBOTO pO3TJALY, SKa OJHOYACHO € TOU-
HOIO, NIPO30POI0 Ta MAaKCHUMAJIbHO HAOJIDKEHOIO IO €BPONEHCHKHX CTaH-
JapTiB.

s HOpMa BHpI3HSIETHCA TUM, IO 3abe3rneuye MOABIMHUN pIiBCHb
rapaHTiii:

— TeXHIYHUH 3amMc, SKUi Qikcye mepelir CyaoBOro 3acijaHHs B HOTro
MIEpBUHHOMY BUTJISII;

— MPOIECyabHUK TIPOTOKOJI, IO Y3arajbHIOE KIIIOYOBI MOMEHTH Ha
OCHOBI 00’ €KTHBHHX JTAaHHX 3AIHCY.

OTxe, caMe Taka KOHCTPYKIisS pOOUTH CT.247 OnHi€lI0 3 HAWOUIBII
J€BUX TapaHTIH JOCTOBIPHOCTI MporecyanbHoi iHpopMaIlii, OCKUIFKA BOHA
ICTOTHO 3BY)XYy€ MOXJIHBICTh IOMWJIOK, BHOIPKOBHX TpakTyBaHb a0o
BUKPHBJIEHb XOIy po3mIsmy cripaBd. KpiM TOro, yHIKaJIbHICTH Li€l HOPMH
BUSIBJIIETBCSL B 11 3/aTHOCTI 3a0€3NEUUTH npoyecyanvhy Oe3nepepeHicms
HaBiTh 32 HAJ3BUYAMHUX YMOB, TAKHMX SIK BOEHHHMH cTaH. TeXHIUYHHH 3ammc
CTae BAXIMBUM IHCTPYMEHTOM 30epexeHHs iHpopMmalii, sSKuidi Moxe
BUCTYNAaTH €JWHUM TiJTBEPIUKEHHSIM IMPOBEACHUX MPOIECyalbHUX ik
y BHIAJAKY BTPaTH MANepOBHX MarepiaiiB abo pyHHyBaHHs OYIiBII Cymdy.
TakuM 4MHOM, HOpMa BHXOJAUTH 32 MEXI 3BUYAHOIO peryJoBaHHS i (ak-
THUYHO BUKOHYE (DYHKIIIIO rapanTa cTablIbHOCTI CYI0BOT'O ITPOIIECY.

VY migcymky ct1. 247 HIIK VYkpaiHu ciig po3risHYTH SK YHIKaIbHY
IIpoLeCyalIbHy HOpMY, IO MOJIEPHI3Y€ YKpaiHChKE CyJOYHMHCTBO, 3a0e3Ie-
Yy€e TEXHOJOTIYHY CTiHKiCTh, MiABHINYE PIBESHb JOBIPH IO CYIOBHUX IIpO-
menyp i dakTuaHO (QOpMye IHHOBAMIMHUN MiOXin A0 AOKYMEHTYBaHHS
CyJOBOTO pO3IiIiny. BoHa € mpuxiazoM Toro, siKk INpolecyanbHe IpaBo
MOX€ a/IalTyBaTUCS 10 BUKJIHMKIB Cy4acHOCTI, HE BTpayalody CBOET IPaBOBOT
mpupoAu Ta 3abe3redyroyd BHCOKMH pIBEHb TapaHTId A YYacHHKIB
[MBUTLHOTO MPOTIECY.
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BUKPAJIEHHS TA HE3AKOHHE INEPEMIIIEHHS JITEM
B YMOBAX 3BPOMHUX KOH®JIIKTIB:
MIKHAPOTHO-IIPABOBUI AHAJII3

Io3usik €nuzaBera AHapiiBHA
3000y8auKa uWOi 0C8IMU MPembo20 POKY HABUAHHA NEPUO20
(baxanaspcwvkoeo) pigus suwoi oceimu, cneyianvrocmi 081 Ipaso,
Dakynememy npasa, SyMaHiMapHux i coyianbHux HAayx,
Hayxosuii kepisnux: Jlauenko Jloamuiaa €BreniiBHa
cmapwiuli guknaoay Kageopu
Kpemenuyyokuii nayionanvuuii ynieepcumem
imeni Muxaiina Ocmpozpadcvrkoco
M. Kpemenuyx, Yrpaina

VY KOHTEKCTI CydacHHUX 30pOHHUX KOH(QIIKTIB OCOOJMBOI TOCTPOTH
HaOyBae mpoOiieMa BHMKPAJCHHS Ta HE3aKOHHOTO MEPEMIIICHHS iTeil
SIK OJHI€T 3 HAMOUIBII ypa3nuBux couiansHux rpyi. Lo sBise coboro kpu-
MiHAJIEHUH 37I0YMH, 32 KU mependadaeThCcsl BiNOBINANBHICTh Y BHIIIAIL
oOMeskeHHsT a00 TO30aBIICHHS BOJI, IO 3aJCKUTh BiA KBami(iKyO9mx
obcraBuH. [lo Takux OOCTaBHH HajeKaTh BYMHCHHS 3J0YHHY OO Malo-
JTHHOTO, KOPUCIMBI MOTHBH, BUMHEHHS IOJO0 ABOX abo Oimbmme ocio,
BHKOPUCTAHHS HEOE3MEYHHX METOJIB, 3alOMisIHHSI (I3UYHUX CTPaKAaHb,
3acTOCyBaHHSA 30poi, TpUBaJIMH XapakTep 3/MO0YMHY, BUMHEHHS OpraHi3o-
BaHOIO IPYIMOI0 a00 MPU3BEICHHS JI0 TSDKKUX HACIIIKIB.

MiKHApOIHO-TIPABOBI aKTH BHU3HAYAIOTH KOMIUIEKC TapaHTii 3aXUCTy
JITEH, SIKI YHEMOXKITUBIIIOIOTh iX HACHJIBHHIIBKE MEPEMIIICHHS, JCMOPTAIiI0
a00 mpUMYCOBY 3MiHY CIMEHHOTO Ta KyJbTypHOro cepenosuina [1, c. 34].
3okpema, Kouseniin OOH mpo mpaBa AWTHHH BCTaHOBIIOE O0OB’S30K
JepkaB 3a0e3nevyBaTH HaWKpaml iHTEpeCH ITUTHHH Ta BXXHBAaTH YCiX
MOJKJIMBHX 3aXOJIiB JIJIs 3aIT00IraHHs X HE3aKOHHOMY IIEPEMilICHHIO.

laa3pka KOHBEHIIiS PO UBUTBHO-TIPABOBI aCMEKTH MIXKHAPOIHOTO BH-
KpaJIcHHS JiTell BH3HAYa€ MEXaHI3MH MMOBEPHEHHS [ITEH, HE3aKOHHO Iepe-
MIIIEHUX Yepe3 JepKaBHI KOPIOHHU, MiIKPECIIOIYN BaKIMBICTh CITIBIpAIl
KOMITETEHTHUX OpTaHiB pi3HMX KpaiH [2, c. 42]. PuMcekuii cratyt MixHa-
POIHOTO KPUMIiHAJIBHOTO CYAY BiJHOCHTH IIPHMYCOBY [IEMOPTALil0 Ta Ha-
CUJIbHUIIBKE TIEPEMIIIEHHS! HACEJNICHHS, BKIIOYHO 3 JITbMHU, 10 TEPEITiKy
BOEHHUX 3JI0YMHIB Ta 3JI0YMHIB MPOTH JOASHOCTI [3, c. 285]. XKeHeBchbki
koHBeHIii 1949 p. ta JlomaTkoBi MPOTOKOIW BCTAHOBIIOIOTH AOCONIOTHY
3a00pOHY TPUMYCOBOTO TMEPEMIlleHHsI NUBUILHUX OCi0 3 OKYMOBaHUX
TepuTopiil. 3 OrisAAy Ha [e HACHJIBHUIBKE MEPEMIICHHs JiITeH MOXe OyTH
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kBamidikoBaHe K rpy0Oe MOpPYIMIEHHS MDKHAPOIHOTO T'yMaHITAPHOTO MpaBa
Ta MOTEHLIHHO — SIK €JIEMEHT IeHOUUAHUX NPAaKTUK, SKIIO0 METOI € 3HH-
LIIEHHs HalliOHAIBHOT Y KYJIbTYPHOI 1I€HTUYHOCTI Aiteit [2, c. 46].

Opranu OOH, 30kpema Ynpasninas BepxosHoro komicapa OOH 3 mpas
monuHK Ta CrienianbHUH NpeICTaBHUK [ eHepanbHOro cekperapsi 3 MUTaHb
JiTeil 1 30poHHMX KOH(QUIIKTIB, HEOJAHOPA30BO HAroJIOUIYBaJM Ha HEOOXiJ-
HOCTI JJOKyMEHTYBaHHsI TaKUX 3JIOYMHIB, IPUTSATHEHHS BUHHUX 1O BiJIOBI-
JATBFHOCTI Ta CTBOPEHHS YMOB Il TIOBEPHEHHS HiTeil 1o cimei [5, c. 94].
3HayHy poib Bimirpae takox Ilapmamentceka Acambies Paqu €Bponm, sika
YXBQJIIOE PE30JIONii 00 HEMPHUITyCTHMOCTI BHKpPAJCHHA Ta IPHMYCOBOI
JeTIopTarii iTei mix 9ac BOEHHIX KOHQIIKTIB .

VkpaiHa Bele akTHBHY pOOOTY LIOAO MOBEPHEHHS HE3aKOHHO IEpeMi-
HICHUX [ITEeH, 3aCTOCOBYIOYM MIKHApPOJHI MEXaHI3MH, CTBOPIOIOYH HAIlio-
HalIbHI PEECTPU TMOCTPAXKIAIHUX, YJOCKOHAIIOIOYM KpPHMiHAIbHE 3aKOHO-
JIABCTBO Ta CIHIBIPAIIOIOYH 3 MbKHapogHUMH cynamu. 11106 3Ha4uHO 3MeEH-
LIMTH 3arpo3y Ui JKUTTS Ta 370pOB’Sl JiTeH, sIKi 3HAXOIATHCS y MOBax
OKynauii 4¥ Ha TepUTOpil aKTMBHUX OOMOBUX Iii, AepkaBi HEOOXigHO
MOCUIIUTH €BaKyalliliHi MeXaHi3MHu; O0aTbkaM HOTPIOHO YITKO MOSCHIOBATH
JITSM TpaBUIa MOBEIIHKH B HEOE3MECYHHUX MICIIX Ta YKPUTTSX MiJl 4Yac
oBiTPsHOI TpuBoru [6, c. 100]. BapTto Takox mombatw mpo HaXaHHS SIK
MEINYHHUX, TaK 1 ICHXOJOTIYHUX IOCIYT Ml THX, XTO I[bOTO HOTpeOye,
3a0e3NeUnTH HAJCKHWHA piBeHb pealimitamii mited micnsa (Qi3HIHEX
Ta MOpaJbHHMX TpaBM, IIOJIOHY, HE3aKOHHOi JAenopramii, CEeKCyaJbHOTO
YH TICHXOJIOT1YHOTO HACHILJIAL.

VY 1bOMY KOHTEKCTI BaXKJIMBUM € ¥ HAIlOHAJbHHUI MPABOBHIA BUMID.
Cimelinnii kogekc YKpaiHu BU3HA4ae, M0 AMTHHA Ma€ IPaBO Ha HaJICKHI
YMOBH JIJIsl )KUTTS T4 PO3BUTKY, Ha 3aXUCT Bijl OyAb-KuX (hOPM HACHIIbCTBA,
’KOPCTOKOTO MOBOJKEHHs uM excruryatartii [4]. Komeke Takok BCTaHOBITIOE
000B’SI30K JiepkaBu 3abe3liedyBaTH OXOPOHY IpaB Ta IHTEpEeciB JiTew,
30KpeMa y BHIQJIKaX, KOJM BOHM 3aJMIIMINCS Oe3 0aThbKiBCHKOTO MiKIYy-
BaHHA a0o TmepeOyBaloTh y CHUTYallisiX, IIO CTAHOBIATH 3arpo3y iXHBOMY
KHUTTIO 9M 3710poB’10. OKpemMe 3HaueHHs Mae 3a00pOHa BHBE3CHHS AUTHHU
3a KOpHoH 0Oe3 3romm 000x OaThkiB abo 0e3 pilleHHS KOMIETEHTHOTO
oprady, IO CIpsSMOBaHa Ha 3armo0iraHHA HE3aKOHHOMY IEpeMIileHHIO
HenoBHONITHIX. [loeqHAHHS MIKHAPOIHUX CTaHIAPTIB Ta MOJIOKCHb HAIlIO-
HaJIbHOTO CIMEIHOrO 3aKOHOAABCTBAa CTBOPIOE OUIBII HUTICHY CHCTEMY
3aXUCTy JiTeH 1 3a0e3meuye J0NaTKOBI rapaHTii ix Oe3nekyn B yMOBaxX cydac-
HUX BUKJIMKIB, 30KpeMa OB’ S3aHUX 31 30pOHHUME KOH(ITIKTaMH. .

Takum 4rHOM, MIKHApPOIHO-TIPABOBA CHCTEMa 3aXHCTy JiTeH € GaraTo-
PiBHEBOIO Ta KOMIUIEKCHOIO, TIpoTe ii eeKTHBHICTh 3HAYHOIO MipoIo 3aie-
JKUTH BiJl BUKOHAHHS JIepKaBaMH CBOiX 3000B’s3aHb. [lormmOneHHs Mix-
HApOJHOI CIIBIpali, YJAOCKOHAJICHHS MEXaHI3MIiB BiIMOBITATEHOCTI Ta
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MOCWJICHHST POJIi MDKHAPOJHHWX CYAOBUX I1HCTUTYIIH CHPHATHMYThH 3Mill-
HEHHIO 3aXHCTY AiTeH y cUTyauisix 30poHHUX KOH(IIIKTIB Ta 3amoOiraHHIo
HOBUM BHIaJKaM iX HE3aKOHHOTO TIEPEMIIICHHSI.
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€BPOIEMCHKA KOHBEHIIIS
PO 3JIIMCHEHHSI ITPAB JITEM 1996 P.:
MPOLIECYAJIbHI IPABA JUTUHHU ITPU YCUHOBJIEHHI

Yepuik CeiTnana /ImurpiBHa
KaHOuoam icmopuyHux HayK, OOyennl,
Odoyenm Kageopu 3a2anrbHONPABOBUX OUCYUNTITH
Ma 0epiACcaA8HO20 YNPaGIiHHA
Llenmpanvroykpaincokuii OepacasHull yHigepcumem
imeni Bonooumupa Bunnuuenka
M. Kponusnuysruii, Yxpaina

€Bporieiicbkka KOHBEHINisI Tpo 3milicHenHs mpaB aiteit (ETS Ne 160)
(mami — KoHBeHIis) € BaXJIMBUM MIDKHApOJIHO-TIPABOBHUM aKTOM, SKHIH
BU3HAYae IpaBa AMTHHU y CyJOBOMY HIpolieci pu ycuHoBleHHi. el noky-
MeHT OyB odiuiitno yxBanenuii Pagoro €Bponu 25 ciuns 1996 poky i HabpaB
yuaHOocTi 1 yumHs 2000 poky [1]. Vkpaina parudikyBana KoHBeHIiro
03 cepnusa 2006 poky [2].

VY crarti | KonBeHmii 3a3HadeHo, MmO ii MOJOXKEHHS 3aCTOCOBYIOTHCS
10 niTed, siki He mocsrau 18 pokiB. MeToro 11 CTBOpeHHs € 3a0e3redeHHs
MpaB Ta HAHBUINWX IHTEpPECIiB HiTeH, SKUM Ma€ OyTH HaJaHO MOJKIUBICTh
3[ificHIOBaTH CBOi TpaBa, 30KpeMa IiJ Yac po3risily CiMeHHMX cIIpas,
sIKi cTOCYIOThCs 1X [1]. KOHBEHIIisl BCTAHOBIIIOE, 1110 JiepyKaBa-IiAMUCAHT Ma€e
BU3HAYUTH LIOHAWMEHIIIE TPU KaTeropil crpas, Ha sIKi MOMIMPIOETHCS i Hisl.
3akonom VYkpainu «IIpo parudikaito €BponeWchbKOi KOHBEHLIT Ipo
3nificHenHst npaB nitei» Bin 03.08.2006 p. BHOKpeMIJIEHO Taki Karteropii
CrIpaB: CYAOBI TPOBA/DKEHHS IIOJI0 YCHHOBJICHHS; BCTQHOBJICHHS OIIIKH,
MIKIyBaHHS HaJl JUTHHOIO; BHM3HAUEHHS MICIsl NPOXKHBAaHHS JWTHHHU;
mo30aBieHHsT a00 OCIOpIOBaHHS OAaTbKIBCHKMX TIpaB; IHIIMX IHTaHb
PO BITHOCWHH MiXK OaTbKaMH Ta JWTHHOIO; OyIb-SIKHX IHIIUX IHATAaHb,
10 CTOCYIOTBCS IUTHHHA OCOOWCTO, a TAaKOX MUTAaHB ii ciM’1 (y ToMy 4YucIi
i BUXOBaHHSI, TOHOBIICHHS 0aTHKIBCHKUX TIpaB, YIIPaBIiHHSA 11 MaifHOM) [2].

Came mmaBa Il €Bponeiicbkoi KOHBeHILIi MpO 3/AiHCHEHHS NpaB AiTeH
1996 p. BU3HAUa€ KIIOYOBI NMPOLECYaNbHI MIpaBa JUTHHU NPH YCHHOBJICHHI.
[epmiogeproBuM npaBoM BHUCTYIIA€ IPABO HA MOiH(GOPMOBAHICTh Ta BHCIIOB-
JIeHHA BiacHOi AyMKH. KOHBEHIliS BKa3ye: «IWTHHA, SKa BHYTPIIIHIM
3aKOHOJJABCTBOM BHM3HAETHCS TAKOIO, II[0 MA€ JTOCTaTHIH PiBEHb PO3YyMiHHS,
i 9ac po3riIsAy CYAOBUM OPTaHOM CIPAaBH, IO CTOCYETHCS ii, HAMIISAETHCS
NpaBaMy, BUKOPHCTAaHHS SKUX BOHa MOXE BHMaraTH: OTPUMYBATH BCIO
BIZMOBiHY iH(OpMalio; OTpUMYBaTH KOHCYJIBTAIil0 Ta MaTH MOXIIMBICTh
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BHCJIOBJIIOBATH CBOi TYMKH; OyTH TIOiH(GOPMOBAHOIO PO MOKIIMBI HACIIIIKH
peainizarii [uX IyMOK Ta MPO MOXKJIMBI HACTIAKHA OyIb-IKOTO pimieHHD) [1].
Bapro BinzHauuTH, 1110 B MDKHAPOJHOMY Ta HalllOHaJbHOMY IpaBi HE BCTa-
HOBJIGHO YITKOTO BIKOBOTO KPHUTEPilO, MOYMHAIOYM 3 SKOT'O JAWTHHA MOXE
CaMOCTIHHO BHCJIOBIIIOBATH CBOIO MyMKY. Takuii Imiaxis 3yMOBIECHUH 0c00-
JIMBOCTSIMHM 1HIMBIYaJIbHOTO PO3BHUTKY KOXXHOI JUTHHM Ta 1i (Qi3UUHHM
i TICUXOJIOTIYHUM CTaHOM, IO BIUIMBA€ Ha ii 3MATHICTh JO YCBIIOMIJICHHS
cUTyaIii.

HactymauMm nporecyanbHIM MPaBoM, BU3HAYEHHM €BPOINEHCHKOI0 KOH-
BEHIJI€I0 TIPO 3ZiiCHEHHA mpaB AiTed 1996 p., € mpaBo KIONOTaTH PO
NIPU3HAYCHHS NPEACTaBHUKA. Tak, TUTHHA Mae MpaBO MOAABAaTH OCOOHCTO
abo depes iHIIMX 0ci0 YU OpraHM BiIMOBiTHE KIOMOTAHHS PO MPU3HAYCHHS
CHELiaJIbHOTO MPEACTaBHUKA ITiJl 9ac PO3IIIAY CyJOBUM OPTaHOM CIIPaB, II0
CTOCYIOTBCSl 1l y BHUIAJKaX, KOJM BHYTPIIIHE 3aKOHOJABCTBO I030aBIIsIE
cy0’exTiB 0aTBhKIBCHKOI BIiANOBIJaNbHOCTI IpaBa MPEACTABIATH JUTHHY
B pE3yJNbTaTi BUHUKHEHHS Y HHMX KOH(QIIKTY IHTEpeciB 13 IUTHHOIO.
VY noaiOHMX crpaBax, KOJIM 3TiHO 3 BHYTPIIIHIM 3aKOHOAABCTBOM CY0’€KTH
0aTbKIBCHKOT BIJIIOBINANIHOCTI T1030aBJE€HI MOMIIMBOCTI TPEICTABIATH
JUTUHY B pe3y/ibTaTi BUHHMKHEHHS KOH(JIIKTY 1HTepeciB MK HHMH
Ta JUTHHOIO, CYJl Ma€ MOBHOBa)KCHHS MPU3HAYUTH CHELIAIFHOTO MPEICTaB-
HHUKa JUTHHHU B TaKWX CIpaBaxX. Takok HaJa€eThCs IPaBO CyIy B CIpaBax,
110 CTOCYIOThCS JUTHHH, IPU3HAYATH IS IPEICTABICHHS IHTEPECIB TUTHHU
OKPEMOTO TpEICTaBHHKA, a y BINNOBIAHMUX BHUMAJKax — aaBokara [1].
B VYkpaini peanizauis npaBa Ha IPeICTaBHUITBO AUTHHOIO 3a0€3MEeUyeEThCS
4yepe3 3BepHEHHsI JI0 OpraHiB OMIKM Ta MiKIyBaHHsS abo cucteMH Oe3oruiar-
HOi mpaBoBOi jgonomord. [IpM yCHHOBJIEHHI AMTHHA Ma€ NpaBO Ha IpPHU-
3HAYCHHS MpEJICTaBHUKA a00 aJBOKaTa Ui 3aXUCTY 1i iHTEpeciB, 0COOIMBO
y BHINajKaX, KOJU OioyoriuHi OaThku He OepyTh ydacTi B mporieci abo
HasIBHOCTI KOH(QIIIKTY 1HTEpECiB MK HUMH Ta JUTHHOIO [3].

[Ile oaHMM Ba>KJIMBUM IPOLECyalbHUM MPaBOM, 3akpiruieHnM KoHBeH-
Li€¥0, € IPABO AUTHHU Ha OTPUMAaHHS BceOiuHOT iH(OopMaIii o010 CyI0BOTO
MIPOBAKCHHS, sIKa Mae OyTH BHUKJIAJCHA y JIOCTYIHIN Ta 3pO3yMiJIii it Hel
¢opmi. [IpencraBuuk, sKmo #Horo aii SBHO HE cynepedaTh HaWBUIIUM
iHTepecaM AWTHHH: HAJa€ NWUTHHI BCIO BIONOBITHY iH(OpMALIO, SKIIO
3TiIHO 3 BHYTPIIIHIM 3aKOHOAABCTBOM JUTHHA BU3HAETHCS TAKOIO, 10 MaE
JOCTaTHIH piBeHb PO3YMiHHS; HAJAE€ JAUTHHI PO3’SICHEHHS, SKIIO BHYTPIll-
HIM 3aKOHOJ/IaBCTBOM JINTHHA BU3HAETHCS TAKOIO, M0 MA€ JIOCTATHIN piBEHb
MOJKJIMBHX HACIIAKIB OyIb-AKOi Jii MPeICTaBHUKA; 3’ SICOBY€E TYMKY ITUTHHU
Ta JJOBOJUTH ii /10 Bioma cymaoBoro oprany [1]. Pombs npeacraBauka Haly-
Ba€ BU3HAYAJILHOTO 3HAUEHHs Yy 3a0e3MeveHHi e)eKTUBHOI peaii3allii npasa
JUTHHN Ha BceOiYHy MOiH(OPMOBAHICTh MijJ Yac CYJOBOI'O HPOBAIKEHHS
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PO YCHHOBJICHHSI, aJpKe caMe Bijl HOTo MpodeciiHuX Aiil 3aJIeUTh PiBEHb
YCBIZIOMJICHHS] TUTHHOIO MOXKJIMBUX MPABOBHX HACHIIKIB 11 JYMKH Ta MpHii-
HSTOTO PillIEHHS.

Cyn yXBaJIO€ pillIeHHs JIMIIE 32 YMOBHU HasBHOCTI JJOCTaTHHOTO Ta BCEO-
CSKHOTO 00csary iHdopMariii, HeoOXiTHOI /Ui KOMIUICKCHOTO BpaxyBaHHSI
HaWBUIIMX iHTepeciB auTuHH. [Ipu 1BOMY, cyn 3000B’s3aHUI TeEpeKo-
HaTHUCs, WO JUTHHA OTPHMaia BCIO MOTPiOHY iH(pOpMalilo Ta ycBigOMMIa
HACIII K CBOIX Iiif, a TAKOXX B 000B’SI3KOBOMY TIOPSAIKY 3aCITyXaTH il TyMKY,
SIKIIIO BOHA BH3HAETHCS TAKOIO, IO 34aTHA il BUCIOBHTH. Pazom i3 THM,
crartss 7 KoHBeHIi BCTaHOBIIOE, IO CyJ TMOBHHEH NpPUHMATH pPilICHHS
IIBHKO JUIS YHUKHEHHS Oy[b-SIKHX HEBHIIPABIAHUX 3BOJIIKaHb, BAKOHAHHSI
SKHX Mae OyTH 3a0e3ledueHo BimmoOBigHOKO mpouexyporo. I[lpm posrmsami
CIpaB, IO CTOCYIOThCS AWTHHH, CyJOBUI OpraH Ma€ ITOBHOBAa)KEHHS caMoO-
CTIHHO BXXMBaTH 3aXOIiB Yy BCTaHOBJEHHX BHYTPIIIHIM 3aKOHOAABCTBOM
BHIIA/IKAX, KOJIA OJIArOMOIyYqr0 TUTHHU 3arpoXKye cepiio3Ha Hedesmeka [1].

Omxe, €Bponeilicbka KOHBEHIIS TIpO 3IifiCHEHHsS TpaB AiTeid
(ETS Ne 160) € ¢dyHmameHTaIbHUM MIDKHApPOAHO-IPABOBUM aKTOM, SKHH
3abe3neuye peasizamilo HAWBUIMX IHTEPECIB TUTHHH LIISIXOM 3aKpiIICHHS
il mponecyaibHUX MpaB y CIMEHHMX CIIpaBaX, 30Kpema, MPU YCHHOBJICHHI.
Cepen nux mpaB CIiJ BUAUTUTH: MPaBO Ha MOIH(YOPMOBAHICTh Ta BHCIOB-
JICHHS TyMKH, NIPaBO Ha MPEACTABHUITBO Ta 3a0e3MedeHHs SKICHOTO IMpe-
CTaBHMITBA iHTepeciB MUTHHH. PaTtmdikamis mporo moKyMeHTa YKpaiHOIO
BU3HauMIa OOOB’SI30K JEpikaBH 3a0€3NCUUTH AaKTUBHY Y4YacTb IWTHHHU
Y CyIIOBUX TMPOBA/KEHHSIX, 110 1 6e31mocepeiHbO CTOCYIOTHCSI.
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IIPOBJIEMH PEAJIBAIII ITIPABA HA IVIAT®OPMHY
3AUHSATICTDb: POSIIUPEHHS ITAPAJIMTMHA
TPYJOBOTI'O ITPABA

Jlyuenko Osiena €BreHiBHa
Kanouoamxa 1opuouyHux Hayx, 0Oyenmxa,
doyenmra Kagedpu mpyooeozo npasa
Hayionanvuuii opuouunuil ynieepcumem imeni Apocnasa Myopoeo
M. Xapxis, Ykpaina

Y KOHTEKCTI JMHaMi4HOTO PO3BUTKY Tir-eKOHOMIKH, (DEHOMEH 3pOCTaH-
H «IU1aTGOpPMHOro» MpaleBlAITYBaHHS BHKIMKAE HU3KY (yHIaMeEH-
TaJbHUX JIMCKYCIH Y IUIOIIHMHI TpyJOBOTO npaBa. LICHTpaIbHUM MTUTAHHAM, IO
po3’€qHYE HAyKOBY Ta TpPAKTUKYIOUy CIUIBHOTY, € IWiIeMa IIO/0 FOpH-
JMYHOT IPUPOH BITHOCHH, SIKi BHHUKAIOTh Y KOHTEKCTI TaKOl 3aHHATOCTI: 9H €
BOHM JIMIIE HOBOIO MaHI(peCTaIli€f0 yCTANCHHX TPYIOBUX BiJHOCHH,
aJ[aNTOBaHUX JI0 3MIHEHMX TEXHOJOIIYHUX peaid, 4u > CBiaYaTh MpO
BUHUKHEHHS SIKICHO HOBHX BIJIHOCHH, II0 BHMAaraloTh KapJUHAIBLHOT
PEKOHIIeNITYai3alii mapaaurMu TpyaoBoro mpasa? Hapasi, He3Baxaroud Ha
PO30IKHOCTI y MiAX0/aX, CIIOCTEPIraeThCsl TEHACHINS 0 KOHCOJImaIlii 3yCHib
[0/10 iHTerparii npaii Ha wiathopmax y chepy aii TpyJI0BOTO Ipasa.

VYT1iM, TanOokuii anamiz cneuudiku (QyHKIIOHYBaHHS Tir-eKOHOMIKH
JIO3BOJISIE BUOKPEMHUTH TPH KIFOYOBI XapaKTEPHCTHKH, SKi ICTOTHO Biapi3-
HSIOTh TUIATQOPMHY 3aiHATICTH BiA TPAJUIIHHUX TPYIOBHX BiIHOCHH YH
IHIIMX BHIIB HETUIIOBOI 3aMHATOCTI, KMJAl0OYM BUKIMK YCTJIEHHM IpPaBO-
BHM KaTeropisiM.

[Mo-mepuie, BU3HAYAIBHOIO PHCOIO € TPUCTOPOHHIN XapakTep MpaBoOBiJ-
HOCHH, SIKI BMHUKAIOTh Y BHIIQJIKaX peamizamlii npaBa Ha IIatGopMHY
3aiiHATICTh. Ha BimMiHy BiJ KJIacwM4HOI MoJenm, Jie mpaims Oe3mocepenHbo
HAQ/Ia€ThCS CHOXKHUBAYy POOOYOi CHIIM, y Tir-eKOHOMII IOPUANYHHUN 3B’ S30K
e cxmagHimmM. Cy0’eKTH, sIKi BUKOHYIOTh po0OTyY, 6e3mocepeHb0 B3aeMO-
JUIOTh 3 KIHIIEBUMH CITO)KMBAadaMH TIOCIYT, SIKi OMOCEPEIKOBYETHCS TIJIat-
(hopMoI0, 10 CTBOPIOE YHIKAIBHY BpPA3JIMBICTh IS «IPAIliBHUKIBY, SKi
OTHHSIOTHCS il TOJABITHIM THCKOM: 3 OJHOTO OOKY — BHMOT IUIAT(OPMH,
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a 3 IHIIOro — MIOJACHHHUX 3MiH MOTped Ta OviKyBaHb KIi€HTIB. CKIaIHICTh
noJisrae He JMIIEe y KOHCTaralii miel TPUCTOPOHHOCTI, a ¥ y BU3HA4YCHHI
CYTHOCTI ITOBHOLIIHHMX JIOTOBIPHUX BIHOCHH MiX yciMa cTopoHamu. Taxuit
CTaH cHpaB MOPOKYE (yHAaMEHTalIbHE JOKTPUHAJIbHE ITUTAHHS: XTO € PO-
6oTomaBieM ans cy0’ekTiB miatdhopMHOi 3aiHsATOCTI? JlNsg BimmoBimi Ha
HBOTO IIOCTa€ HEOOXIAHICTH iNeHTU]IKYBaTH QyHKUIi, TpaguLiiHO
MpUTaMaHHi pOOOTOMABINIO, O SKUX MOXHA BimHecTH: (a) Oe3mocepemHs
y49acTh y BCTAaHOBJICHHI Ta NPHUNHWHEHHI NPaBOBiTHOCHH; (0) OTpUMaHHSA
pe3ynbpTaTiB Tpali Ta eKOHOMI4HOi BurOoAW; (B) HAJAaHHSA IIPAIiBHUKY
TPYAOBOTO 3aBIAaHHSA Ta OIUIATa Ipalli; (T) YHIpaBIiHHSA BHYTPIIIHIM PHHKOM
MATPHEMCTBA, YCTAHOBU UM OpraHizamii (mami — koMmasii); (1) ynpaBimiHHS
30BHIIIHIM PHHKOM KOMIIaHii. Y KJIACHYHOMY pO3yMiHHI, came poOoTo-
JaBelb € KIIOYOBHM CyO0’€KTOM, MmO peamizye mi ¢yHkmii. OgHak, Ha Tii
mw1aThOPMHOI 3afHATOCTI, HAYKOBa IyMKa PO3MUISAETHCS: TOMI SIK JCsIKi
3apyOiXHI JOCIITHUKH TPUITYCKAIOTh NMOTEHIIHHY MHOXHHHICTh CYy0’€KTIB,
SIKI BUKOHYIOTh (DYHKIIT poOoToaaBI [1], iHII KATETOPUYHO CTBEPAKYIOTD,
0 TpaMIiliiiHa KaTeropis poOOTONABIIIB OIbIIIC HE BUKOHYE TAaKUX 3aBIaHb
y nupoBUX podOUUX CTPYKTypax [2, c. 16].

[Mo-mpyre, KIIOYOBMM €JIEMEHTOM OpraHizauii mpami mij dYac Iuiart-
(hopMHOI 3aHHATOCTI € KOHTPOJIb, IO 3AIHCHIOETHCS YepPe3 MPOrPaMHHUN KOZ
Ta mgaHi. Ha BimMiHY BiJ yIpaBIiHCHKUX DIiIllIeHb, IO MPUHAMAIOTECS (i3nd-
HUMH 0CO0aMH, B Tir-eKOHOMII YIIpaBIiHHSA poOOYNUMH IIPOIIECaMH ITOKIA-
JA€ThCS Ha anropuTMH. LI apXiTekTypHa OCOONHBICTE Ma€ MOABIHHUI
BuMip. 3 omHOTO OOKY, muardopMa, MO3UIIOHYIOUH cede SK MMOCEepPEIHUK,
HACIIpaBl aKyMyJI€ Oe3NpeleeHTHHH oO0Cir AaHuX SK BiJ THOCTa-
YaIbHUKIB MMOCIYT, TaK 1 BiJl CIIOKKUBAYIB, 1110 HAJA€ i TJIMOUHHE «3HAHHSI
npo TMOBeAiHKY Ta mnpedepeHuii 006ox cropiH. 3 iHmoOro OOKy, Taka
IHTerpaisi JaHux J03BOJIAE IIAT(HOPMI HENEPEPBHO «IMITYBaTH» Ta ONTH-
Mi3yBaTH PUHOK y peaJbHOMY 4aci, 1110, Y CBOIO Yepry, HaJae 1 MOXKIIMBICTh
MAaHIMyTIOBaTH Ta CHOTBOPIOBATH YMOBHU SIK JAJSl 3aMOBHUKIB, Tak 1 i
BUKOHABIIIB MOCJIYT HA BIACHY €KOHOMI4HY BHTOIY.

[To-tpere, pyHKIIOHYBaHHA TUIATGOPMHOT EKOHOMIKH XapaKTepPH3y€eThCs
MepexeBUMH edekTamu. SIK 3acBiIUYIOTH YHCICHHI 3apyOikHI TOCTin-
KEHHsI, IIaTGOPMHU JOCSITAI0Th HAaA3BMYAWHO IIBHIKOTO 3POCTaHHS Ta Mac-
mrabyBaHHs 3aBISKH €EKTy MEpexi, 0 MPU3BOJIUTH JI0 CTPIMKOTO BUTIC-
HEHHSI KOHKYPEHTIB 3 PHHKY, (POPMYIOYM MOHOMNONICTHYHI PUHKH y OlIb-
IIOCTI CErMEHTIB Tir-eKoHOMiku. MepexeBi edexTH, siKki MOXyThb OyTH SIK
mpsIMAMHE  (KOJIM BHOIp MOCIYTHM KOPUCTYBadeM 3ajJeKUTh BiJ BHOOPY
IHIINX), TaK 1 HEIPSIMUMU (KOJIM KOPHCTYBad 00Mpae MOCIYTY Yepe3 BeTUKY
KUTBKICTh MPOBaiepiB Ha CTOPOHI IIPOMO3MILii), TICHO IOB’s[3aHi 3 BHIIE-
3raJlaHOI0 TPHUCTOPOHHBOIO CTPYKTYpOIO BiAHOCWH. binmbie TOro, BOHH
HEpPO3PHMBHO ITIEPEIUICTEH] 3 aITOPUTMIYHIM Ta KEPOBAHUM JaHHMH, OCKLIb-
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K/ MOHOIIOJIbHE CTAHOBHINE IUIAT(GOPMHU HAJ AAHHMHU € PYIIIHOIO CHIOI0
MEpeXeBUX €(EeKTIB, CIPUSIOUN «3aXOIUICHHIO» KOPUCTYBAdYiB, IO TaKOX
YaCTKOBO 3aJICXKUTh BiJ] aHANTI3y AaHuX [3].

Bingrak, Hapasi «rpaaMuiiiHe» TpyHoBe NpaBO MOKM IO HE BOJIOIE
HaJIe)KHUM KOHLENITyalbHUM arapaTroM JUlsi OXOIUIeHHS 0arathbox (eHo-
MEHIB Tir-eKOHOMIKH 3arajoM Ta IuiaropMHOi 3aiHATOCTI, 30KpeMa. Taka
CUTyallisl CIIOHYKa€ JI0 MOCWIEHHs chpo0 IHTerpyBaTH IIaTGOPMHY 3aii-
HATICTE 70 cepru Aii TPyHZOBOro Ipama, MO peali3yeTbCs depe3 KIacH-
¢ikamito pobdotn Ha miatpopMax SK TPYIOBHX BIiTHOCHH 3 OOKY 3aKoO-
HONABI[iB a00 CyHOBUX IHCTaHIIA. SICKpaBUM TIPUKIAJOM € CIpaBa
O’Connor npomu Uber Techs [4], e cya HarolxocwB Ha HEOOXiTHOCTI He
TIyMaduTH «Tect bopemno» — po3pobnennii me y 1989 poui y cmpasi SG
Borello & Sons, Inc. npomu Dep’t of Indust. Relations [5] — «kopcTko
Ta i30sb0BaHO». «Tect Bopemio» BpaxoByBaB 4HCIEHHI KpUTEpii, Taki sK
PETYISPHICTh Ta IHTETPANBHICTE POOOTH y Oi3HEC pOOOTOMABII, HAIAHHS
IHCTPYMEHTIB, TpHUBAJICTh pobo4oro wyacy Ta cmnoci® oratu. OjHak,
3aCTOCYBaHHS I[LOI'O TECTY JIO TIr-Mpalli BUABJISIE HOTO 0OMEKEHICTb, MO3asK
MPaIiBHUKU YaCTO BUKOPUCTOBYIOTh BJIACHI IHCTPYMEHTH, HECYTh PU3HKH Ta
MaloTh THYYKICTh Yy BH3HaueHHI po0OOYOro wyacy, OJHAaK BOJHOYAC
HyBaHHS OyJI0 0 HEMOXKJIUBUM.

VY BiAmoBiAb Ha Wi TEPMEHEBTUYHI BUKIHKH, y cmpaBi Dynamex Opera-
tions W. mpotu Bumioro cyny Jloc-Anmkeneca [6] Oyio 3ampoBapkeHO
Momudikamito Ttecty bopemno, tak 3BaHWit «ABC-tecT», mo m03BONWB
kBaniikyBatu rardopmy sk poOOTONABILS, THM CAMHM «BIHUCYIOUH Ti»
B mpaBoBe moJie. 3rigHo 3 ABC—rectoM, iCHYE IpE3yMITiis, [110 BUKOHABEIlb
poOOTH € IPAI[iBHUKOM, SIKIIIO TiITbKH HaiiMaroua CTOPOHA HE J0BEje, II10:

a) NpaliBHUK € BUIBHUM BIJJ KOHTPOJIO Ta KEpIBHUITBA 3 OOKY
HaiiMaro4uoi 0cobu SIK 3a TOrOBOPOM BHKOHAHHS POOOTH, TaK i 3a (PaKTHIHUM
30BHILIHIM BHIJISIZIOM BUKOHAHHS POOOTH;

0) TpamiBHUK BHKOHYE pOOOTY, SKa HE BXOIUTh Y 3BUYAHHHUA XiJI
JISTILHOCTI KOMITaHii, 1110 HaliMae,

B) MpaIliBHUK 3a3BHYail 3aiiMaeThCA HE3aJNCKHOI MPOQeciero, Iisib-
HICTIO 200 013HECOM TaKOTO X XapakTepy, K i BUKOHaHa PoOoTa.

TakuM 4MHOM, TIOIIMPEHHS Tir-eKOHOMIKH He JIMIIE aKTyalli3ye MoTpedy
B NIEPEOCMHUCIIEHHI JIOKTPUHAIBHUX 3acaj TPYIOBOTO IIpaBa, a M CIIOHYKae
70 IHHOBAIlIHHUX MPABOTBOPYHX Ta MPABO3ACTOCOBHUX PillleHb, IO MAIOTh
3a0e3neunTr ePeKTUBHUN 3aXUCT IHTEpPECiB yCiX CyO €KTiB mpari B yMOBax
CTPIMKHX TEXHOJIOTIYHHUX Ta €EKOHOMIYHUX TpaHCcHOopMaIliil.
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Po3BuTOK H(POBUX TEXHOJOTIH CYTTEBO BIUIMHYB Ha MEXaHI3MHU yIIpaB-
JHHS 3eMENbHAMHU pecypcaMu B Ykpaini. OmHUM i3 KIIIOYOBHUX IHCTPY-
MEHTIB TPO30pOT0 PO3MOPAIKEHHS 3€MJICI0 CTAaIHM EJIEKTPOHHI 3€MeNbHI
TOPTY — OHJAWH-ayKIIOHU 3 MPOJaKy UM Iepenadi MpaBa OPEHAN 3eMElb-
HHUX JIUISHOK Yepe3 eNeKTPOHHY TOoproBy cuctemy. Takumit dopmar 3a0e3-
medye BIIKPUTHH AOCTYH A0 iH(opMaIii mpo JIOTH, CIpPaBeIINBY KOHKY-
PeHLII0 MDK y4acHHKaMH Ta MIiHIMi3ye JIOJCbKUN (akrop. Y pe3ynbTati
BIIPOBA/PKEHHS €JIEKTPOHHHMX ayKIIOHIB IiJIBUILIEHO MPO30PICTh MPOIECIB,
3pOCIIM JIOXOJM TPOMAaJI BiJl 3€MJICKOPUCTYBAaHHS Ta CTBOPEHO HEPEIyMOBU
JUIS] 3SMEHILIEHHS] KOPYTLIHHUX PU3HKIB.

BrpoBapkeHHsT €ICKTPOHHUX 3E€MENIbHUX ayKIiOHIB OyJO 3aKpiluIeHO
Ha 3aKoHOoNaBuoMy piBHI y 2021 poui. 6 nmunus 2021 poky HaOyB YHHHOCTI
3akoH Ykpainu Ne 1444-1X Big 18.05.2021[ 1], sskum BHECEHO 3MiHU JI0 PSAY
aKTiB IIOA0 NPOJaXy 3€MENbHHUX IUISHOK Ta HaOYyTTS NpaB KOPHUCTYBAHHS
HUMH dYepe3 eJeKTPOHHI ayKuioHu. L[uM 3akoHOM BperyiabOBaHO IIpO-
BEJICHHS 3EMENIFHUX TOPTiB y (OpMi EIeKTPOHHOTO ayKIIOHY B pPEXHAMI
peanpHOTO yacy 4epe3 IHTepHer, Mo BigoOpa3uiocs B HOpMax 3eMEeIbHOTro
kozaekcy Ykpainu [2]. 3rigHO i3 3eMETbHHM KOJEKCOM, 3eMEJbHI JIITHKU
JepKaBHOI Ta KOMYHAJbHOI BIACHOCTI MOXXYTh Bigdy)XKyBaTucs abo mepe-
JlaBaTHCs B KOPHCTYBaHHS JIMIE HAa KOHKYPEHTHHMX 3acajax — uepes
3eMeJbHI TOPTH (AyKIiOHM), 32 BUHATKOM BHIIAJKIB, IPAMO Ieper0adueHnx
3aKOHOM. 30KpeMa, JII0YUM 3aKOHOJABCTBOM 3a00POHEHO MPOJAXK 3eMeElb
CLIBCHKOTOCTIOIAPCHKOI0 MPU3HAYCHHS Jep)KaBHOT 1 KOMYHaJIbHOI Biac-
HocTi (4. 7 cr. 130 3KY), ToOTO Taki 3emili MOXKYTh NeperaBaTUCs JINIIE
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B OpEHJy depe3 ayKI[iOHW;, HATOMICTh MPOJaX MPUBATHUX C/T ITUISTHOK
JI03BOJICHUH (3 MOTOYHMMH OOMEXEHHSIMH IIOJ0 KoJa MOKynuiB). Takum
YMHOM, HOPMaTHUBHO-NIPaBoOBa 0a3a €JEKTPOHHUX 3EMEJbHUX TOPTiB BKJIO-
Ya€e HOpPMH 3EMEIBHOTO KOJCKCy, cremiadbHuil 3akoH Ne 1444-1X,
mij3akoHHi aktu (30kpema, IlocranoBy KMY Ne 1013 Bim 22.09.2021)
Ta 1HIII OB’ sI3aHi 3aKOHHU.

Just peanizauii 3akony Ne 1444-1X Ka6iner MinicTpiB YkpaiHu yxBajuB
ocranoBy Ne 1013 Bim 22.09.2021 [3]. «[edxi nOHUTAaHHSA MiATOTOBKU
JI0 TIPOBEICHHS Ta NPOBEICHHS 3€MEIBHHUX TOPTIB...», KOO 3aTBEPIKCHO
TOPSIAOK OpTraHizallii Ta MPOBEINCHHS EIEKTPOHHHX ayKIIOHIB i3 MpOmaxy
YW mepenadi mpaB KOPUCTYBAHHS 3€MENbHMMH IiNSHKaMu. L[g mocraHoBa
BH3HAYAE BCi €Tamy MiATOTOBKH JIOTIiB, YMOBH JIOIYCKY YYaCHHKIB, MEXaHI3M
MIPOBEICHHS TOPTIB B €IEKTPOHHIN cHucTeMi Ta OQOPMIICHHS Pe3yJbTaTiB.
3eMelbHI TOPTY NPOBOMSATHCS OHJIANH Yy JAEp)KaBHIN €NeKTPOHHIA TOProBii
cucreMi «IIposzoppo.Ilpomaxi» 3a emuHumu npaBwiamu. OprasizaTtop
(BMacHMK JiNsHKKA ab0 YIMOBHOBa)XCHUI opraH) (opMye JIOT Ta OroJIOIIye
ayKI[IOH Yepe3 cuUCTeMy, a ydacHMKU ((i3W4HI YU IOPUIUYHI OCOOH,
10 BiJNOBIAI0Th BUMOTAM 3aKOHY 1 BUKOHAJIM YMOBH PEECTpAIlii) MOJAI0Th
mpono3uilii onnaiiH. EnexTpoHHa cucTeMa aBTOMATHYHO MPUAMAE CTaBKH,
BU3HAYa€ MEPEMOXKIS Ta (POPMYy€e MPOTOKOI PE3yJIbTATiB TOPriB. PernmamenT
TOpriB mependayae aHTIIHCHKY MOJENb ayKIiOHy 3 KiUTbKOMa payHZaMU
MiABUINCHHA WiHW. J[7sg 3amoOiraHHs 3J0BXXUBAHHSAM IIJBHINEHO PO3MIip
rapaHTiiiHoro BHecKy (1m0 ~30% crapToBOi WiHHM JIOTA); BUTPAaTH Ha Mix-
TOTOBKY JIOTa MPO30PO BIJIIKOJOBYIOThCSA IIEPEMOXKIEM; y pa3i BiIMOBH
MEPEeMOXKIl CHCTeMa aBTOMATHYHO BHU3HAE MEPEMOXKIEM HACTYITHOTO
y4yacHUKa. TakuM 4MHOM, CTBOPEHO €IUHUIT IPO30PHI AJITOPUTM AyKIIIOHIB,
SIKMW MIHIMI3Yy€ PU3MKU BTPYYaHHS YU MaHIIyJISIIIiH.

[Mepexin Bixg TpamuUiiHUX «rOJOCHHMX» ayKIIOHIB JIO EJEKTPOHHOTO
(dbopmMaTy npuHiC HU3KY CYTTEBHX mnepesar. [lo-nepiie, npo3opicTh mpouecy
3HAYHO 3pOCJA: YCi OTOJIOLICHHS, Mepedir TOPriB Ta pe3ysbTaTh ayKI[iOHIB
JOCTYIHI OHJIAH y pealbHOMY dYaci, II0 YHEMOJKJIMBIIIOE NMPUXOBYBAaHHS
iHpopmaii abo KyIyapHi JOMOBIECHOCTI (TPOMAJCEKICTE MOXKE BiJICTE)KHTH
KO)KEH ayKIIiOH Ha mopTaii cucteMu). [lo-npyre, 3a0e3medeHo BiIAKPUTICTH
i KOHKYpPEHII0 — JI0 TOPTiB MOXYTh JOJTYYHTHUCS YYACHHUKH 3 OYHb-IKOTO
pETiOHy, IO PO3IIMPIOE KOJIO MOTCHIIWHUX MOKYIIB 1 MiJBHIIYE KOH-
KypeHuito 3a joT. [lo-Tpere, HeynepelkeHICTh pe3yJbTaTiB IapaHTYEThCS
TeXHIYHMMHU 3acOo0aMU: CHCTeMa aBTOMATHYHO TpUHAMAaEe CTaBKH 1 oOupae
HaMBHILy MPOMO3MUILI0, YCYBalOUH CyO’€KTHBHHUH JIOACBKHH (pakTop mpH
BH3HAYEHHI nepeMoxIst. Kpim Toro, enekTpoHHHH (hopMaT migBUIINB edeK-
THUBHICTh MPOBEACHHS TOPTiB — MpOLEeAypa BiIOYBAa€ThCA 3HAYHO LIBHJIIE
(YxknmanmeHHS yroau 3aiiMae JideHi AHI 3aMiCTh TPHBAIMX OQIIaiiH-TIpoLeaAyp)
Ta 3 MEHIIMMHU a/JMiHicTpaTUBHUMHM BuTpaTamu. [loBHa mudposa ¢ikcamnis
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KOYKHOTO ayKIIiOHY B CHCTEMi 3a0e3Iedye HE3MIHHICTD 1 JOCTYIHICTh TaHUX:
y OyAb-sIKMi MOMEHT MOKHA NEPEBIPUTH 3aKOHHICTh Ta OOIPYHTOBAHICTh
pe3ynbTartiB. OTXKe, €JIeKTPOHHI TOPTH MIHIMI3yBajdl MOKJIMBOCTI 30BHIIII-
HBOTO BTPYYaHHS UM MaHIMYJISLiN 1 MiABUIIMINA JOBIPY YYaCHHUKIB Ta CycC-
MUIBCTBA JI0 MPOLIEAYP PO3NOPSIKEHHS 3EMIICIO.

EnexTpoHHI 3eMeNbHI ayKI[IOHM BXE IPOJEMOHCTPYBAJIM BaroMHui
CeKOHOMIUHHMH edekT ans rpoMaa. 3a IaHuMH AociijkeHHs CBITOBOTO
0aHKy, 3aIpOBaKEHHSI IPO30POI ENEKTPOHHOI CUCTEMH TOPTiB, 3aXUIICHOL
BiJl MaHIMYJISAMIN, TO3BOJMIO TOABOITH JOXOIHN MICIIEBHX T'pOMaJ Bif mepe-
Jadi B OpEHAY CUIBCHKOTOCIONAPCHKAX 3eMeNb KOMYHAIBHOI BIACHOCTI.
Panime 3Ha4yHa 9YacTWHA TAaKMX 3€MENb HajaBajlacs B KOPUCTYBAaHHS 3a
3aHMKEHUMH CTaBKaMH Ta B 00XiJ BiIKPUTHX MPOIETYP, IO MPHU3BOAMIO 10
CYTTEBUX HEJOOTPUMAHb — 3a OIIHKAMH AaHAJITHKIB, IIOPiYHI BTpaTH
MICIIEBUX OIOJDKETIB BiJi HEE()EKTUBHOTO PO3MOPSKEHHS 3eMJISIMU CSrallvd
6mm3bpko 500 mutH ponapiB CILA. HaTomicTh eneKTpOHHI ayKIiOHH 3aBISIKH
peanbHiil KOHKYpPEHIT MDK yYacHHKaMH 3a0€3MCYMIM 3HAYHO BHIIY
OpCH/IHY IJIaTy Ta MPOMAXHI IIHU, CYTTEBO 30UIBIIMBIIM HAIXOKCHHS
JI0 OFOJIKETIB TPOMAJ i JCPIKaBH.

INonpu 3HayHI MepeBary, BIPOBaPKEHHS HOBOTO (hopMaTy TOPTIiB CYIIPO-
BOJUKY€ETbCS TIEBHHUMH BHUKIMKaMH. Jlo TEXHIYHMX Ta OpraHizamitHHX
mpobiieM HaJe)KUTh HEOOXiMHICTh HABYAHHS MEPCOHANY OpTaHiB MicueBol
BIIAIM Ta yYaCHHKIB pOOOTH B ENEKTPOHHIH CHUCTeMi, 3a0e3ledeHHs Ha-
niitHOTO iHTEepHET-3B’s3Ky 1 KibepOesnmekn ETC. Oxpemum ¢axTopom
pusuKky € nuppoBa HEPIBHICTH: HE BCI MOTCHIIWHI yJ9acHHKH (0COOIHBO
y CUIbCBKIN MICIIEBOCTI) BOJIOAIIOTh JOCTATHIMH HaBUYKaMHU poOOTH 3 1ud-
POBHMH TEXHOJIOTISIMH a00 MarOTh CTaOUThHMIA nocTyn a0 [HTepHeTy. Tomy
Ba)XXJIMBO 3a0€3Me4nTH NPOCTHH 1 3p03yMinid iHTep(eiic cucTeMu Ta MOXK-
JIMBICTh OTPUMATH KOHCYJIbTAlliiHYy MIATPUMKY B OIEpaTOpiB eJeK-
TPOHHHUX MalJaHYHUKIB.

Cepiio3Huii BUKIMK BUHUK y 2022 poui y 3B’S3KY 3 BOEHHUMHU JisSIMH
Ta 3alpOBa/KCHHSIM BOEHHOTO cTaHy. [IpoBeneHHS 3eMelNbHUX ayKIiOHIB
JIOBEJIOCS THUMYAacOBO NPU3YIHHUTH — 3 Oepes3Hs mo smctoman 2022 poky
SJICKTPOHHI TOpru (hakTHYHO He mpoBoxwiaucs. lle HeraTWBHO BIUIMHYJIO
Ha HaJXOJUKEHHS BiJl OpPEHAM 3eMIIi Ta IOCTaBHJIO NPoOJeMy 30epexeHHs
IIPO30POCTi PO3NOPSAPKEHHSI 3€MEJIbHUMH pecypcaMd B YMOBaxX HaJl3BU-
yaiiHux oOctaBuH. [lompw mi TpynHOLI, cUcTeMa EeNeKTPOHHHX TOPTiB
IIBUJKO BiZHOBWJIA PoOOTY micis crabimizamii cuTyariii, mpoaeMOHCTPY-
BaBIIM THYYKICTB 1 CTIHKiCTh IH(poBOTO hopMaTy.

3anpoBa/PKEHHST EJIEKTPOHHUX 3eMEJbHUX AyKIIOHIB CTajJ0 BaXKJIMBUM
eTarioM pedopMyBaHHS 3eMETbHUX BiIHOCHH, IMOEJHABIIN IHTEPECH AEp-
’kaBH, Oi3HECY Ta TPOMaJ Ha 3acajax MPO30POCTi W PIBHUX MOKIUBOCTEH.
Lle#t ¢opmar cyTTEBO MiABHUIIMB BiJKPUTICTh IPOLECIB PO3MOPSIKEHHS
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3emiieto Ta €()EeKTHBHICTh BHKOPHUCTAHHS MyOJIYHUX 3€MENBbHUX PEeCypCiB.
JepxaBHi 1 KOMyHajbHI JTUISHKH 4epe3 ayKLIOHU 3HAXOISTh HaWOUIbII
e()eKTUBHOTO KOPUCTyBa4ya Y{ BJIACHUKA, & OIOKETH OTPUMYIOTH MaKCH-
MaJIbHO MOXUIMBI J0X0[u. ENekTpoHHa cucTeMa MiHIMI3ye KOPYMHIiHHI
PHU3HMKH Ta 3JIOBKUBAHHS, ajyke Bci Jil (IKCYIOTBCS, a JOCTYN 1O TOPTiB
€ KOHKYPEHTHHUM 1 HeyNepeyKeHUM.

BopHOYAac IHCTHTYT €NEeKTPOHHUX 3€MENIbHUX TOPTiB MOTpedye Mmojalib-
I0TO PO3BHUTKY H yHockoHajeHHsA. HeoOximHo 3abe3mednTd cTabiIbHICTh
IIPAaBOBOTO IOJISI T4 YCYHYTH 3aJIMIIKOBI IporaauHu. HacTynmHuM BaIIMBHM
3aBIAaHHAM € IHTETpaIlisl eJIeKTPOHHUX TOPTIB 3 IHIIMNMHU JEPKABHUMHU peec-
TpaMHu (3€MENBHUM KaJacTpoOM, PEECTPOM PEYOBHX IIPaB TOIIO) 33zt
MiABUINEHHS 3PYYHOCTI Ta JOCTOBIPHOCTI JaHUX, a TaKOX MPOJOBKECHHSI
HaBYAaHHSA 1 WIATPUMKH OpraHi3aTOpiB TOPTiB Ha MiCIIEBOMY piBHI —
[0 IIMPIIE OXOIJICHHS EJICKTPOHHOK CHCTEMOIO, TO OUIBIINN €KOHOMIUHUI
eeKT.

[lepcrieKTUBHUM HampsiMOM PO3BHUTKY € pO3IIUPEHHS cdepH 3acTo-
CcyBaHHs e-ayKIioHiB. Ilicis 3aBepIiueHHs il BOEHHOTO CTaHy Ta 3a HasiB-
HOCTI MOJIITUYHOI BOJII MOXHA PO3TJITHYTH 3HATTS MOPATOPII0 Ha MPOIaK
JICPKABHUX CUILCHKOTOCIOJAPCHKUX 3eMENb 13 pealti3alli€eld X BHKIIOYHO
gepe3 Prozorro. [Ipomaxi — me 3a0e3meunyio 6 4ecHW i KOHTPOIBLOBAHUH
MexaHi3M mpuBaTH3amii 3eMii. KpiM Toro, cinif TeXHOIOTIYHO TapaHTyBaTH
0e3mepepBHICTh MPOBEICHHS TOPTiB HABITh y KPHU30BHX YMOBax (pe3epBHi
cepBepH, oduaiiH-Bepudikamis TOmO), MO0 YHUKHYTH IOBTOPCHHS BUMY-
LIEHHUX Nay3 Ha 3pa3ok 2022 poky.

EnexTpoHHI 3eMellbHI TOPTU 3a KiIbKa POKIB MEPETBOPUIMCS HA MOB-
HOLIHHUI cerMeHT UU(pPOBOI eKOHOMiKM YkpaiHu. BoHu npunecin
O0/DKETY 3HA4HI JIOJATKOBI HAJXO/DKEHHS Ta IiJIBHUIIMIN JOBIPY CYCHiNb-
CTBa JI0 MPOLECIB PO3NOpSpKeHHsT 3emiieto. [lojanblie BIOCKOHAEHHS
BOTO IHCTUTYTY W ajamTailisi 10 HOBUX BHUKIHKIB (IU(PPOBUX, E€KOHO-
MIYHHUX, MPAaBOBHUX) CIPHATHME CTAJIOMY PO3BUTKY 3E€MENIbHHX BiJHOCHH
1 TIO3UTUBHO BIUIMBATHME Ha €KOHOMIKY JIep)KaBH.
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Europejski model przeciwdziatania praniu pieniedzy wychodzi z zalo-
zenia, ze kluczowa rolg odgrywaja tzw. gatekeepers — ,straznicy” systemu
finansowego, do ktorych wprost zalicza si¢ notariuszy oraz innych
niezaleznych prawnikow [1]. To wilasnie przez akty notarialne przechodza
transakcje dotyczace nieruchomos$ci, praw udzialowych, struktur
biznesowych — a wiec aktywow, ktore najczesciej wykorzystywane sg do
legalizacji dochodow pochodzacych =z przestgpstwa [1]. Ukraina,
zmierzajaca w kierunku integracji europejskiej, oraz Polska jako panstwo
cztonkowskie UE sg zmuszone do ponownego przemyslenia ,klasycznej”
roli notariusza i nadania mu funkcji podmiotu pierwotnego monitoringu
finansowego. Zmienia to rOwnowage pomi¢dzy zaufaniem klienta, tajemnica
notarialng a interesem publicznym w zakresie bezpieczenstwa finansowego,
a takze wymaga od $rodowiska notarialnego nowego sposobu myslenia
zawodowego. Celem jest ustalenie, w jaki sposob europejskie standardy
monitoringu finansowego przeksztatcaja dzialalnos¢ notariusza na Ukrainie
i w Polsce, jakie sg wspolne oraz odmienne cechy statusu prawnego
notariusza jako podmiotu pierwotnego monitoringu finansowego oraz
z jakimi praktycznymi wyzwaniami stykajg si¢ notariusze w obu panstwach.

Dyrektywa (UE) 2015/849 wprost zalicza do katalogu instytucji
zobowigzanych notaries and other independent legal professionals, gdy
uczestniczg oni w transakcjach finansowych lub operacjach dotyczacych
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nieruchomosci dzialajac w imieniu klienta [1]. W takiej optyce notariusz nie
jest jedynie gwarantem formy czynno$ci prawnej, lecz elementem systemu
przeciwdziatania praniu pieni¢dzy: jest zobowiazany zidentyfikowac klienta,
ustali¢ beneficjenta rzeczywistego, zastosowa¢ podejscie oparte na analizie
ryzyka oraz — w razie potrzeby — zawiadomi¢ wiasciwy organ o podejrzane;j
transakcji [1]. Tworzy to nowa, nietypowa dla notariatu tacinskiego
konfiguracje: notariusz dziala réwnocze$nie w sferze prawa prywatnego
(ochrona woli i interesdOw stron, zapewnienie pewnosci obrotu) oraz w sferze
publicznoprawnej (ochrona systemu finansowego przed ,brudnymi”
pieniedzmi). Na poziomie polityki UE jest on postrzegany jako ,naturalny
partner” panstwa w walce z praniem pieniedzy, chociaz co do istoty nie jest
ani organem $ledczym, ani analitykiem finansowym, lecz pozostaje
niezaleznym prawnikiem.

Na Ukrainie status notariusza jako podmiotu pierwotnego monitoringu
finansowego zostal uregulowany w ustawie Ukrainy ,,O zapobieganiu
i przeciwdziataniu legalizacji (praniu) dochodéw pochodzacych =z
przestgpstwa, finansowaniu terroryzmu oraz finansowaniu rozprzestrze-
niania broni masowego razenia” nr 361-IX, ktoéra zalicza notariuszy do
katalogu specjalnie okreslonych podmiotéw pierwotnego monitoringu
finansowego [2]. Przepisy tej ustawy wigza powstanie odpowiednich
obowigzkéw notariusza z jego udzialem w dokonywaniu okreslonych
czynnosci 1 operacji, takich jak: zbycie nieruchomosci, tworzenie
i reorganizacja osOb prawnych, obrét prawami udziatlowymi, zarzadzanie
majatkiem klienta itd. [2]. W takich przypadkach notariusz ma obowiagzek
przeprowadzi¢ identyfikacje i weryfikacje klienta, w tym ustali¢ beneficjenta
rzeczywistego, zastosowac podejScie oparte na analizie ryzyka, zapewnic
prawidtowe utrwalenie i przechowywanie dokumentéw, a w razie
wystapienia oznak podejrzanych — przekaza¢ informacje o operacjach
podlegajacych monitoringowi finansowemu do wilasciwego organu [2].
Ustawa nr 361-IX przesuwa zatem akcent z ,czysto technicznego”
poswiadczania czynnosci na analiz¢ ekonomicznej tre$ci transakcji i ocene
jej ryzykownosci z punktu widzenia AML. Dla ukrainskiego notariatu
oznacza to konieczno§¢ potaczenia klasycznej funkcji prewencyjnej
(zapewnienie legalno$ci i pewnos$ci obrotu) z funkcja elementu systemu
bezpieczenstwa finansowego panstwa. W wymiarze praktycznym pojawiaja
si¢ pytania: jak daleko sigga¢ w analizg zrodet pochodzenia $rodkow, jakie
wskazniki ryzyka stosowaé w typowych, ,.codziennych” sytuacjach
zyciowych, gdzie przebiega granica mie¢dzy obowigzkiem monitoringu
a gwarancjg tajemnicy notarialnej. Szczegdlnym wyzwaniem jest realizacja
tych wymogéw w warunkach stanu wojennego, kiedy rosnie liczba
czynnos$ci z udzialem oséb wewngtrznie przesiedlonych oraz zohierzy,
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a wrazliwo$¢ spoteczna klientow wymaga szczegodlnie wywazonego po-
dejscia [2].

Doswiadczenie polskie pokazuje szersza integracj¢ notariusza w system
monitoringu finansowego. Jak wykazuje M. A. Kedzierski, polski notariusz
jest instytucja obowigzana w rozumieniu ustawy z 1 marca 2018 r. o prze-
ciwdziataniu praniu pieni¢dzy oraz finansowaniu terroryzmu, przy czym
obowigzki AML rozciagaja si¢ co do zasady na dziatalno$¢ notariusza
wszedzie tam, gdzie sporzadzany akt notarialny wiaze si¢ z przeptywem
istotnych  warto$ci majatkowych [3]. Oznacza to wprowadzenie
wewnetrznych procedur przeciwdziatania praniu pieniedzy w kazdej
kancelarii notarialnej, obowigzkowe szkolenie personelu, analizg
ekonomicznego sensu czynnos$ci, a nie tylko jej formy prawnej, a takze
mozliwo$¢ odmowy dokonania czynno$ci notarialnej, jezeli jest ona
postrzegana jako instrument legalizacji dochodow pochodzacych z
przestepstwa [3]. Kedzierski podkre§la napigcie miedzy klasyczng rolg
notariusza jako gwaranta zaufania a nowa rolg swoistego ,kontrolera”:
z jednej strony notariusz ma zapewnia¢ dostgpno$é i neutralno$é ustugi
notarialnej, z drugiej — jest zobowigzany informowaé organy panstwowe
o podejrzanych operacjach, co nieuchronnie wptywa na postrzeganie
notariusza przez klientow [3]. Jednoczesnie model polski opiera si¢ na
aktywnym udziale izb notarialnych w opracowywaniu standardow
wewnetrznych oraz na uksztattowanej praktyce wspolpracy z organami
informacji finansowej, co tworzy dla praktykéw bardziej przewidywalne
otoczenie normatywne i organizacyjne.

Poréwnanie modeli ukrainskiej i polskiej pozwala sformutowac kilka
wnioskow. Podej$cie ukrainskie ma charakter bardziej ,,punktowy”: nota-
riusz wystegpuje jako specjalnie okreslony podmiot pierwotnego monitoringu
finansowego w granicach wyraznie wskazanych w ustawie nr 361-1X
kategorii czynnos$ci, co w pewnym stopniu ogranicza zakres jego
obowigzkow AML i czyni je bardziej przewidywalnymi [2]. W Polsce
podejscie jest szersze — notariusz jest generalnie postrzegany jako instytucja
obowiazana w wigkszosci operacji dotyczacych znaczacych aktywow,
co wzmacnia jego rolg w systemie bezpieczenstwa finansowego, ale
jednoczesnie zwigksza obciazenia i ryzyka [3]. Wsparcie instytucjonalne
notariusza w Polsce jest bardziej rozwinigte dzigki aktywnej roli samorzadu
zawodowego, podczas gdy na Ukrainie znaczaca czg$¢ cigzaru wykladni
i stosowania wymogéw AML de facto spoczywa na samym notariuszu
[2; 3]. Kluczowym zadaniem strategicznym dla obu systemow jest
znalezienie rownowagi migdzy rolg notariusza jako ,,adwokata zaufania”
stron a rolg ,straznika” systemu finansowego: nadmierne ,,usluznienie
policyjne” moze podwazy¢ zaufanie do notariatu, z kolei niedochowanie
wymogow AML zagraza nie tylko reputacji poszczegdlnych notariuszy, lecz
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takze efektywno$ci krajowego systemu monitoringu finansowego. Dla
Ukrainy najbardziej obiecujace jest instytucjonalne zaczerpnigcie doswia-
dczen polskich: wzmocnienie roli Izby Notarialnej w opracowywaniu
wewngtrznych ~ standardow ~ monitoringu  finansowego,  tworzenie
przejrzystych list kontrolnych i algorytméw dziatan dla notariusza, roz-
wijanie systemowego ksztalcenia opartego na realnych studiach
przypadkéow. W takim ujgciu implementacja europejskich standardow
AML/CFT nie bedzie sprzeczna z naturg notariatu tacinskiego, lecz
przeciwnie — wzmocni jego funkcje prewencyjna i gwarancyjng.

Wykaz wykorzystanych Zrédel:

1. On the prevention of the use of the financial system for the purposes
of money laundering or terrorist financing : Directive (EU) 2015/849
of the European Parliament and of the Council of 20.05.2015. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
CELEX%3A32015L0849 (data dostgpu: 01.12.2025).

2. Pro zapobihannia ta protydiiu lehalizatsii (vidmyvanniu) dokhodiv,
oderzhanykh zlochynnym shliakhom, finansuvanniu teroryzmu ta finansu-
vanniu rozpovsiudzhennia broi masovoho znyshchennia : Zakon Ukrainy
vid 06.12.2019 Ne 361-1X. URL: https://zakon.rada.gov.ua/laws/show/361-
20#Text (data dostepu: 01.12.2025).

3. Kedzierski M. A. Notariusz jako instytucja obowigzana w rozumieniu
ustawy o przeciwdzialaniu praniu pieniedzy oraz finansowaniu terroryzmu
(oméwienie niektorych zagadnien). Studia Prawnicze KUL. 2020.
Nr 1 (81). S. 165-195. URL: https://czasopisma.kul.pl/index.php/sp/
article/view/10633 (data dostepu: 01.12.2025).

66



DOl https://doi.org/10.36059/978-966-397-580-1-17

BU3HAHHS TOPTOBEJIbBHOI MAPKH JIOBPE BIJIOMOIO
B YKPAIHI TA AJIMIHICTPATUBHA BIIIIOBIIAJIBHICTD
3A ITIOPYHIEHHA ITPAB HA OB’€EKT ITPABA
IHTEJIEKTYAJIBHOI BJACHOCTI

3aainaes IOpiii BanepiiioBuu
3000y8a4 mpemvo2o (0C8iMHbO-HAYKOB020) PIBHA 8ULOT OCEimu
Kagedpu aoMiHiCmpamuerHo20 ma 20Cn00apCbKO20 NPasd
Oodecbvrozo HayionanrbHozo yHieepcumemy imeni 1. 1. Meunuxosa
m. Odeca, Yrpaina

Ilig wac 3acrocyBaHHs MoNOKeHb ctarTi 51-2 Komekcy Ykpainu mpo
anMinicTpaTuBHI npaBonopymenHs (mani — KYnAIl) cy6’extu mpaBo3ac-
TOCOBHOI JISTBHOCTI 3IIITOBXYIOTHCS 13 BEJIMYE3HOIO KIUIBKICTIO MPOOJIEM.
OpnHiero i3 TakuxX MpoOJIeM € TPHUTATHEHHS MPABONOPYIIHHKA N0 aIMiHi-
CTPaTUBHOI BiJNOBIIIBLHOCTI 32 MOPYIICHHS IpaB Ha TaKWUi 00 €KT iHTe-
JICKTYalbHOI BJIACHOCTI SK TOpriBejbHa Mapka. I[um acmekram i Xouemo
MIPUCBATUTH yBary B MyOITiKaIlii.

Koncturyniss VYkpaiHu rapaHTye, IIO KOXEH Ma€ IIPaBO BOJIOJITH,
KOPHUCTYBATHCS 1 PO3MOPSIKATUCA CBOEIO BJIACHICTIO, PE3yIbTaTaMH CBOET
iHTeNeKTyanbHOi, TBOpYOi mistibHOCTI (cT. 41) [1, cT. 6]. Ha waci 3 umm
ACOIIIIOETHCS CIIOBOCIIONYYeHHS «ToprosenbHa Mapka» — IpPaBO BIACHOCTI,
pe3yJIbTaTH IHTENEKTYaJbHOI/TBOPUOl MisIBHOCTI, CEpPHO3HMH IMPOAYKT,
yCIilllHa KOMIIaHis, yio0neHuit Openy, abo Moxke JIOTOTHITH Ha YIaKOBKax
MIPOAYKTIiB?

OTxe, TOproBeabHa Mapka abo Opens (mamn — TM) — 11e CHMBOJI, CJIOBO,
¢bpaza, 3Hak, qU3ailH YW KOMOIHAIS [MX EJIEMEHTIB, sIKi 1IeHTU]IKYIOTH
TOBapH YM MOCIYT'M OAHOTO BHUPOOHHKA ab0 MOCTayaIbHUKA 1 BIAPI3HAIOTH
iX Bim TOBapiB 1 MOCIYr KOHKYPEHTIB. TOproBeipHa MapKa BHKOPHC-
TOBYETBCS JUI PO3PI3HEHHS MPOIYKIII YW MOCIYr Ha PUHKY Ta CTBOPEHHS
yHiKaJgbpHOTO 00pa3y Openny. [Ipoctumu cnoBamu TM — e 3apeecTpoBaHe
MMO3HAYCHHS, SKE BiIpi3Hs€ Ball MPONYKT Bix iHmmx. Came TOMy MO3HA-
yeHHst TM Mae OyTH yHIKaJIBHUM 1 HE MaTH CXOKOCTI 3 IHIIMMU.

Peecrpariss ToproBenbHOi MapKu Hajae ii BIACHUKY IIpaBO BHKO-
PHCTOBYBATH 1€l 3HAK y TOPTOBEJBHUX LINISAX Ta 3aXMINAE HOro Bin He3a-
KOHHOTO BHKOPHCTaHHA iHIIMMH cyO'ektamu. Taki mpaBa 03BOJISIOTH
BJIACHUKY KOHTPOJIIOBATH iJEHTUYHICTh 1 AKICTh CBOiX TOBApiB YW MOCIYT
y crnoxwuBadiB. Omxe TM € 00’ekTOM mpaBa iHTEIEKTyaJlbHOi BIACHOCTI.
3a mopyleHHs IMX NpaB YWHHE 3aKOHOAABCTBO Iepeadayvac IOpHANYHY
BIJITOBiAILHICTD.
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B cBoro depry, oxopoHa mpaB Ha J0Ope BiZIOMy TOPTOBEIBHY MapKy
BU3HayaeThcs CT. 6 bis Ilapu3bkoi KOHBEHII MPO OXOPOHY MPOMHUCIIOBOI
BiacHocTi Bix 20 Oepe3nst 1883 poky [2, cT. 6 bis] Ta c1. 25 3akoHy Ykpainu
«IIpo oxopoHy mpaB Ha 3HaKH JUI1 TOBapiB 1 mocimyr» Bixg 15 rpymHs
1993 poxy Ne 3689-XII [4, ct. 21].

ToproBensHa Mapka Moxe OyTu BH3HaHa ao0Ope BinoMow B YkpaiHi
AnensiuiiiHoro najaroto HamioHanbHOTO Ooprany iHTENEKTyalbHOT BIACHOCTI
(HOIB) abo cynom, HezaieKHO Bif peectpariii ii B YkpaiHi.

[lpy BW3HAYEHHI TOTO, UM € TOProBeNbHA Mapka 100pe BiZOMOIO
B YKpaiHi, MOXYTb pO3IJIINATHCSA, 30KpeMa, Taki (aKTOpH, SKIIO0 BOHHU
€ TOPEIHNUMH:

- CTyHmiHb BiOMOCTI YW BU3HAHHS TOPTOBEIHHOI MapKh y BiIIO-
BiTHOMY CEKTOPi CYCIIiJIbCTBA;

- TpHUBAJICTh, 00csAr Ta reorpadiuHuii pailoH OyJb-IKOTO BHKOpHC-
TaHHS TOPrOBEIbHOI MAapKU;

- TpHUBAJICTB, 00cAT Ta reorpadiyHuil pailoH OyJb-IKOTO MPOCYBaHHS
TOPrOBENbHOI MapKH, BKJIIOYAIOYM pEKJIaMyBaHHS UM OIPWIIIOTHEHHS
Ta TPEACTABICHHS Ha spMapKax 4d BUCTAaBKaxX TOBapiB Ta/abo mociyr,
L1010 SIKUX TOProBeJIbHA MapKa 3aCTOCOBYETHCS;

- TpHBANICTh Ta TeorpadiuHmii pafioH Oymb-sIKUX peecTpamiii Ta/abo
3afBOK Ha PEECTPAIiI0 TOPTOBEIHHOI MapKH 3a YMOBH, IO TOPTOBEIbHA
MapKa BUKOPHCTOBYETHCS YX € BU3HAHOIO;

- CBIAYEHHS YCIIIIHOTO BiJCTOIOBAHHS MpaB Ha TOPTOBEIBbHY MAapKYy,
30KpeMa TepUTOpis, Ha SIKi TOProBeNbHY MapKy BH3HAHO J100pe BiZOMOIO
KOMITETEHTHUMH OpraHam¥;

- IHHICTb, [0 ACOI[FETHCS 3 TOPrOBEIBHOK MAPKOIO.

BusHanHs ATENAIIHOO MAIaTO TOPrOBEIbHOT MapKH A00pe BiIOMOIO
B YKpaiHi BCTaHOBIIOETHCS LEHTPAJIbHUM OPraHOM BHKOHABYOI BIAJH,
o 3abe3mneuye GopMyBaHHS Ta pealtizye IepKaBHY MOJITUKY Y cdepi iHTe-
JIEKTyaJIbHOT BIIACHOCTI.

Takuit nopsimok BuzHaueHUit Hakazom MiHicTepcTBa €KOHOMIKH YKpa-
ian «IIpo 3atBepmxeHHs Perimamenty AmensmiiiHoi manata HamioHamsHOTO
OopraHy iHTeJeKTyanpHOi BIacHOCTi» Bim 23.11.2023 Ne 17768 [6]. Brim,
npoueaypa Juisl epeciyHuX TPOMajsiH MOXKE BHSIBUTHCH JIOBOJII CKJIa/IHOIO,
a OTKe 3 JIaHMM IUTaHHSIM PEKOMEHJOBAaHO 3BEPTaTHUCh 0 (axiBIliB
y Taiy3i mpaBa, 30Kpema JI0 aJJBOKaTiB.

[To-meprmre, 3a moaHHS 3asBM PO BH3HAHHS TOPTOBEIBHOI MapKH 100pe
BiJIOMOIO CIIIIAYYETHCSI 301p.

[o-gpyre, ans BU3HAHHSA ANENAIIIHOIO ManaToOX TOPTrOBEIBHOI MapKH
nobpe BimoMoro B YkpaiHi 0cobi HEOOXiAHO MiATrOTYBaTH Ta TOAATH
10 AmemnsmiifHoi mMamaTH BIiANOBIMHY NHCBMOBY 3asBYy 3 JOJAaTKaMH,
10 MAIOTh BKJIIOYATH 300pa)KeHHS! TOPrOBENBHOI MApKH, JI0Ka3H 00CTaBHH,
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SIKI MICTATh (DaKTH4YHI JdaHi, IO MMITBEPIKYIOTh HAsSBHICTH JOPEUHUX
YMHHMKIB, BUIUCKY 3 Jep>aBHOTO peecTpy CBiOUTB YKpaiHW Ha TOPro-
BEJIbHI MapKH I0J0 BiZJOMOCTEH HpO CBIIONTBO YKpaiHW Ha TOPTrOBEJbHY
MapKy abo BHITUCKY 3 MiXKHApOJIHOTO PEECTPY.

[To-Tpere, y pa3i BH3HAHHS TOPrOBENbHOI Mapku a00pe BiZOMOIO
B CYIOBOMY MOPSAKY 0c00a, TOProBeibHa MapKa sIKOi BU3HaHa 100pe BiJo-
Moto, iHpopMye HanioHansHUH opraH iHTEIEKTyalbHOI BIACHOCTI PO Take
pimIeHHs.

Jlmme micis mpOro BiOMOCTI Tpo m00pe BiOMiI TOProBeNbHI MapKw,
BHM3HAHI TakUMH ATMeANiiHO0 manaror abo cymoMm, BHoOcAThes Harrio-
HAJIBHUM OPT'aHOM IHTENIEKTYaJIbHOI BIACHOCTI J0 TEpeNiKy Jo0pe BiIoMmx
B YKpaiHi TOProBeNbHHUX Mapok Ta ImyOmikytoTecsi B bromereni. Ilepemix
no0pe BimoMux B YKpaiHi TOProBeIbHAX MAapOK Mae iHPOpMAaLifHIA Xapak-
TEp, € 3araJbHOOCTYITHUM 1 ONPUIIIOMHIOETECA Ha OdilliiiHoMy BeO-caiiTi
HauioHanekHoro oprany iHTeJleKTyallbHOT BIACHOCTI.

Jnst npukiaay MOXKHa HaBecTH J00pe Taki BiZJoOMi TOProBesIbHI MapKH
B YKpaiHi, 30kpema sk “Google”, “Nemiroff’, “McDonald’s” ta ixi.

BaxiuBUM MOMEHTOM Yy Iili CTATTi CJiJ BIAMITUTH, IO BiJOBI-
JaJIbHICTh 32 MOPYIICHHS aBTOPCHKHUX MpaB B YKpaiHi 3aKpiluieHa B 3aKOoHI
VYxpaian «IIpo aBTOpchKe mpaBo i cymixkHi npasay Big 01.12.2022 p., skuit
Habpas ynHHOCTI 3 01.01.2023 poky [3]. BiamosixgHO 10 II-OTO HOPMATHBHO-
IIPAaBOBOTO aKTy, MOPYLICHHS aBTOPCHKHUX IIPAB MOXKE IMPU3BECTH IO PI3HUX
BHIIB IOPUAWYHOI BiIMOBINANBEHOCTI, BKIIOYAIOYH 1 aIMIiHICTPATHBHY
BIIOBITABHICT.

30kpema, 3a MOPYIICHHS aBTOPCHKUX MPaB MOXKE IepeadayaTucs aaMiHi-
CTpaTMBHA BIINOBIAANBHICT, y BHUMIAAlL 1uTpadiB abo IHIMIMX CaHKIH,
SIKI MOXYTb HAaKJIaJIaTHUCS] KOMIIETEHTHUMH OpTraHaMH.

B 1pOMy KOHTEKCTI BapTo 3ayBakuTH, 1o crarrero 51-2 KYnAIl
BCTAaHOBJICHA aJIMiHICTPATUBHA BIAMOBIIAJIBHICTD 32 MOPYIIEHHS aBTOPCHKUX
npaB B YKpaiHi, a came, 3a «HE3aKOHHE BHKOPUCTaHHS 00’€KTa mpaBa
IHTENIeKTyaIbHOI BIIACHOCTI abo iHIIE YMHCHE MOPYIICHHS MpaB Ha 00’€KT
IIpaBa IHTEJIEeKTyaIbHOI BIACHOCTI, II0 OXOPOHSIOTHCS 3aKOHOM» [5].

BapTo Bim3HauuTH, mo B nepiox TpaHcdopmariii 3akoHO1aBCTBa Y KpaiHH
70 3akoHonaBcTBa €C, BIANOBITAIBHICTH 33 MOPYIIEHHS aBTOPCHKUX IpaB
MOYKE 3MIHIOBATHCS 3 4aCOM, 1 PEKOMEHAYEThCS MEPEBIPSATH OCTaHHI OHOB-
JICHHS BIJIIOBIZIHOTO 3aKOHOAABCTBAa ab0 3BepraTHCs N0 (axiBIiB y Mii
ctepi, 30KkpemMa aABOKATIB, 32 KOHCYJIBTALIIMH Ta 3aXHUCTYy CBOIX aBTOP-
CBKHX IIpaB B YKpaiHi.
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HOPMOTBOPYE 3ABE3IIEYEHHSA ITYBJIIYHUX JOXOIIB
BIJl CAHKIIII I TIPUMYCOBOT'O BITUYKEHHSI AKTUBIB:
CYYACHHUM CTAH TA IEPCIIEKTABU BJOCKOHAJIEHHS

3axapos CraniciaB Bosiopumuposuy
acnipanm kagedpu Qinancosoeo npasa
Hayionanvuuii opuouunuil ynieepcumem imeni Apocnasa Myopoeo
M. Xapxis, Ykpaina

IIpaBoBe 3abe3neueHHs MyOIiYHUX J0XO/IIB, 10 (OPMYIOTHCS BHACIIIOK
3aCTOCYBAHHS CAHKIIIH Ta MPUMYCOBOTO BiT4y>KCHHS aKTHUBIB Jiep)KaBH-arpe-
copa, € OJHI€I0 3 KIIFOUOBHX cdep Tpanchopmarlii YKpaiHCHKOTO 3aKOHOaB-
cTBa y mepiox 30poiiHoi arpecii Pociiicekoi @enepartii. Y 2022-2025 pp. us
ctepa 3a3HaNa IHTCHCHBHOTO HOPMATHBHOTO PO3BUTKY, IPOTE IMTO3UTHBHA
JTMHAMIKa CYMPOBOKYETHCS YUCICHHUMH MPOOIeMaMi HOPMOTBOPYOT TeX-
HIKH, HEY3TOJDKCHICTIO 3aKOHOJABYMX MPHUIUCIB Ta CYTTEBUMH PO3PUBAMHU
MiX 3aJIeKJTapOBaHUMH MeXaHi3MaMU i PeabHO0 MPAKTHKOIO 1X peaizaiii.

[epenyciM ciig 3BEpHYTH yBary Ha HEJOCTATHIO TEePMiHOJIOTIYHY
BU3HAYEHICTh, SIKa TPOSIBISETHCA Yy BIIICYTHOCTI YITKOi CHCTEMH IIOHSTH
IOJI0 PI3HUX BHIIB JOXOJiB, IO BHUHHUKAIOTH Yy 3B’S3KYy i3 CAHKIIISIMH,
KoH(ickariero abo MPUMYCOBHM BiTUy>KEHHSM aKkTHBIB. Y 3akoHi YKpaiHu
«[Ipo caskmii» BiACYTHE BH3HAUYEHHS NPUPOAU HOXOMIB, OTPHUMAHHUX
y pe3ysbTaTi 3aCTOCYBaHHs CaHKIIIH, 30KpeMa THX, 10 BUHHKAIOTh 4yepe3
CTSATHEHHS AaKTWBIB y JOXiJ JEpPKaBU BIANOBIAHO JO pilmeHs Buimoro
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aHTUKOpYyMIiiHOTO cymy. Y 3akoHi Ykpainu Ne 2116-1X moHATTS «mpumy-
COBE BIIUY)XEHHS» Ta «BWJIYYCHHs» (AaKTUUHO 3MillaHi, a iX ¢iHaHCOBO-
NIPaBOBUI pEXHUM He JeTaji3oBaHMi. Taka HEOIHO3HAYHICTH CTBOPIOE
TPYZIHOIII Y BiJIHECEHHI HAJXOMKECHb 0 KOHKPETHHX craTed bromkerHoro
konekcy Ykpainu (mami — BKY), amxke uyunHa pemakiiss BKY He MicTuTh
okpeMoi knacudikaiii JOXOJIB, 0 BHHHKAIOTh BHACHIIOK CaHKI[IHHIX
Ta KOMIICHCAIITHUX MexaHi3miB [1].

BaxmBoro mpobnemMoio € (parMeHTapHICTH 3aKOHOJABYHX 3MiH,
sKa HE JMJO3BOJIIE 3a0E3MEYUTH Y3TO/DKEHICTh MDK Oa30BUMH aKTaMU
(iHaHCOBOTO, OIOHKETHOTO, KPUMIHAJHHOTO Ta CAHKIIHHOTO 3aKOHOIAB-
crBa. Pimenns PHBO, BBemeni B nmito ykasamm I[lpesmmenta VYkpaixwm,
CTBOPIOIOTH IIJCTaBU JJIs OJOKYBaHHS Ta CTSATHCHHS aKTHBIB, MPOTEe HE
(OpMYIOTh €TMHOTO HOPMATHBHOTO MEXaHI3MY iX IMOJANBIIOl aAMiHICTpAILil.
Ha mnpaxtumi une npusBoauTh A0 AyONOBaHHS a00 PO3MMBAHHS HOBHO-
BaxkeHb MK Min’toctom, APMA, Mindinom, CBY Ta iHmIMMH OpraHamu,
IO 3HAYHO YCKJIQJHIOE peali3alilo I[PaBOBHX HOPM, CIPSIMOBaHHX
Ha BUJIyYCHHS Ta MEePEepo3NOALT aKTHBIB [2].

OcobmuBy yBary cCiill 3BepHYTH Ha MPoOJeMH peatizamii HoOpM
y nissibHocti APMA. 3akon Ykpainu «IIpo APMA» He OyB cyrTeBO
OHOBJICHMI 3 ypaxyBaHHSM HOBHUX KAaTEropii akKTHUBIB, SKi 3 SBHINCI
y 3B’SI3KY 3 BIFHOIO Ta CAaHKIIIIHOIO MOJIITHKOK. B aHamITHIHUX 3BiTaXx camoi
APMA HaronomryeTscs, mo o0csr nepegaHux akTuBiB y 2022-2024 pp. 3pic
y HIeKiJbKa pa3iB, OJHAK HOpPMAaTHBHA 0a3a, sSKa PEriIaMeHTYe MOPSIOK IX
YIpaBJIiHHSA, OLIHKU Ta pealizailii, 3aTHIIa€ThCSI HeJJOCTATHBO aJalITOBAHOIO
110 HOBUX yMOB [3]. 30kpema, BiZICYTHS YiTKa MPOIeaypa peatizaiii akTUBIB,
CTSTHYTHX Y AOXiJ Jiep)KaBu 4epe3 CaHKUIHHUNA MeXaHi3M, a TaK0XX HeMae
BCTaHOBJICHUX KPUTEPIiB epeKTUBHOCTI YIPABIiHHSI HUMHU.

BaxnuBuM BUSBOM TpoOJieM HOPMOTBOPYOi TEXHIKM € TakoX Opak
CHCTEMHOI0 IiIX0Ay /A0 OHOBJIeHHs bBlomkeTHOro koaekcy Ykpainm.
Xoua y 20222024 pp. 10 BKY 6yi0 BHeceHO neKiibka 3MiH, OB’ I3aHUX 13
(YHKIIOHYBAaHHSM CIIEIialbHUX (OHIIB Ta OCOOMMBOCTSAMH MOOLTI3amii
MyOTIYHIX JOXO/IIB B YMOBaX BOEHHOTO CTaHY, MMTAHHS MIPABOBOT'O PEKIMY
JNOXOMIB Bl CaHKIOIH Ta BiMYYy)KCHHS aKTHBIB 3aJMINAIOTBCA HE
BpETyIbOBaHUMHE. 30KpeMa, He BU3HAUCHO:

— YM € TaKi HaJXO/DKEHHS pA30BUMH YHM CHUCTEMHHMMH NyOJIYHHMH
JI0X0JIaMHU;

— SKUM Mae OyTH iXHiH mpaBoBHi cTaTyc (OFOJKETHI TOXOIH, IUIHOBI
(dboHmU, criemianbHi HAIXOHKEHHS),

— YW TIOBUHHI BOHU MaTH OKpeMi OIopKeTHI mporpamud abo Koj
kiacuikamii qoxoxis OromkeTy [4].

Ha oco0nuBy yBary 3aciyroBye Mi>KHApOJHMIi aclieKT HOPMOTBOPUOI
TexHikn. €Bponeiicekuii Coro3, CIHIA, Kamaga Ta iHmI JAepkaBu
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y 2022-2024 pp. chopmyBamu neKiabka MoOelieli BUKOPUCTAHHS AKTUBIB
P® — Bix npsimoi koudickauii 1o mexanizmy windfall profits. €Bponelicbka
Kowmicis y 2023-2024 pp. po3poOmia OpOMO3HUINI IIOAO CHPSIMYBAaHHS
HannpuOyTKIB BiJ] 3aMOPOXXCHUX aKTHBIB Ha BIIHOBJIEHHS YKpaiHu [5].
[IpoTe iMIUIEMeHTAIlisA IMX MOJEICH y 3aKOHOJABCTBO YKpalHH MOTpedye
ruOIoi rapMoHi3anii MOHATb, NpoueaAyp Ta GpiHaHCOBO-TIPABOBOTO PEXUMY
TaKUX JOXOJiB. B iHmOMY pa3i IMHOpTOBaHI MOJENi 3aJHMIIATHMYTHCS
JeKIapaTUBHIMH a00 BHKJIMKaTUMYTh KOJI3il IPH iX 3aCTOCYBaHHI.

Iopsim i3 3a3Ha4eHMM, HAsABHI TPOOIEMH HOPMOTBOPYOi TEXHIKH
MTOCHITIOIOTBECA BIJICYTHICTIO €IMHOI MeTO0H0JIorii OmiHKH e(eKTHBHOCTI
peamizamii HOpM, IO PETYIIOIOTH MOOLTI3AII0 JOXOMIB BiJ BHIIyYSHHX
aktuBiB. AHI MiHoiH, ani APMA, aHi iHIIi oprand He MalOTh HOPMATHBHO
BH3HaueHUX Moka3HuUKiB (KPIs), mo m03Bosut0 6 00’€KTUBHO OIIHUTH
Pe3yIbTATUBHICTD MPABOBOIO peryioBaHHs. Lle yCKIagHIOe SIK BHYTPIIIHIN
ayauT e(peKTUBHOCTI, TaK 1 ITapJaMEHTChKUI KOHTPOIIb.

OCHOBHI HAIPAMHU YI0CKOHAJIEHHS] HOPMOTBOPYOI TeXHiKH:

1. Vuidikauis Tepminosorii. [IpuitHarTs 3aransHoro akty AediHimii
LIO/I0 CaHKUIWHUX, KOMIICHCALIHNX, KOHQICKaliHHUX Ta BiAYYKEHHX
AKTHBIB 3 €JMHUM (D IHAHCOBO-TIPABOBUM ITiIXO0M.

2. Cucremue onopieHHss BKY. BeenmeHns oxpeMoro Komy KIiacu-
¢ikarii ToOXoIiB BiJ CaHKIIH Ta MPUMYCOBOTO BiqUy>KEHHs aKTHBiB; BU3HA-
YeHHS iX TPABOBOTO PEXHMY SK BHAY MyONIYHUX IOXOAIB OCOOIHMBOTO
mepiony.

3. KommiekcHe oHOBJIeHHSI 3aKkoHoAaBcTBa mpo APMA. BcraHOoB-
JICHHSI YITKMX TpOLEAyp YIPaBIiHHS aKTUBAMH, IO IEPElaloThesl yepes
CaHKLIMHMH MeXaHi3M; BH3HAYEHHS CTPOKIB, KpHUTEpiiB e(eKTUBHOCTI
Ta GopM 3BITHOCTI.

4. Po3me:kyBaHHSI IOBHOBa:KeHb opraHiB. UiTke BU3HAUEHHS BIAIOBI-
JIaJIbHOTO OpPraHy Ha KO)KHOMY €Talli: BUSBJICHHS, apellT, CTATHEHHSI, yIpaB-
JIHHSL, peatizailis, 3apaxyBaHHs 10 OI0KETY.

5. CTBOpeHHsI €IHHOT0 HH(POBOr0 PeecTPy AKTHBIB Ta J0XOIiB,
SIKMH 3a0€3IEeYNTh MPO30PICTh PyXy aKTUBIB 1 BIAMOBIIHICTh MIXKHAPOIHUM
CTaHAapTaM.

6. Tapmonizanis 3 MiKHApOTHMMH MOJeJsIMH. IMIIIEeMeHTAIlisl KOH-
nerii windfall profits y mnoexnanHi 3 yKpaiHCBKMMH OIOJKETHHMH
MeXaHi3MaMH; PpO3pOOJICHHS OKPEeMOTo 3aKOHY IIpO NPaBOBHH CTaTyc
3aMOPO’KEHHX Ta KOH(ICKOBAaHMX aKTHBIB arpecopa.

TakuMm 94MHOM, YAOCKOHAJIEHHS HOPMOTBOPUOi TEXHIKH y chepi MoOii-
3amii MyOMiYHWUX JOXOAIB BiJl CAHKIIMHAX Ta BiAYY)KCHUX AaKTUBIB €
KIIIOYOBOIO YMOBOIO 3a0e3IeUeHHs MPaBOBOi BH3HAYEHOCTI, MPO30POCTi Ta
e(heKTUBHOCTI peai3zallii HopM TpaBa y AaHiil chepi. 3 ormsaay Ha MacmTad
30HMTKIB, 3aBIaHUX 30pOWHOIO arpeci€ro, HAICKHE NpaBoBe 3a0e3neyeHHs
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TakKUX JOXOMIB € He JHIIe eleMeHTOM (IHAHCOBOI CTIMKOCTI AepKaBw,
a W BaXIMBOK CKIAJOBOK MaHOyTHBOI CHCTEMH IICJISBOEHHOTO
BIJHOBJICHHS.
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POJIb TOPTOBO-ITPOMUCJIOBUX ITAJIAT
Y PO3BUTKY MIZKHAPOJHOTI'O BIBHECY

Mos6ak IBanna SIna Isanisna
mazicmp axynomemy MidCHaAPOOHUX eKOHOMIYHUX GIOHOCUH
JIBH3 « Yoiceopoocvruii Hayionanbhutl ynisepcumemy
M. Yoceopoo, Yrpaina

3rigao 10 3akoHy Ykpainu «IIpo TOproBo-mpoOMHUCIIOBI TTajlaTH B YKpai-
Hi» «ToproBo-mpomucioBa Tmajgara € HeJICP)KaBHOIO HEMPUOYTKOBOIO
CaMOBPSTHOIO OpTraHi3ali€ero, sika 00'€qHye IOpHINIHUX 0ci0, sSKi CTBOpEeHi
1 NIIOTH BIAMIOBIIHO 1O 3aKOHOJABCTBA YKpaiHW, Ta TPOMaIsIH YKpaiHH,
3apeecTPOBAHMX SIK IMiIPUEMII, Ta iX 00'exHaHH» [1].

OxHe 3 mepmux 3aBiaHb B KX MOXyTh jormomorta TIIIT me Buxin
Ha apeHy MDKHApOJIHOTO Oi3Hecy, a/pKe BUXiJ Ha HOBI MDKHAPOIHI PUHKH —
Ile 3axOIUIMBa TIEPCIEeKTHBA JUII KOMIAHill Oyab-IKOro po3Mipy, IIo
JI03BOJISIE PO3LIMPUTH Ta AWBEPCH(]IKYBaTH OXOIUICHHS DPUHKY, a TaKOXK
CTBOPUTH HHU3KY HOBHX MoxuuBocteil [2]. TIIII mMoxyTh crnpuaté Mix-
HapO/HIN TOPriBIi, HATJAHHA PecypciB Ta iHpopMaii.
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B XXI croumitti B 6i3HEC-CBITI PO3MMUPEHHS MisIILHOCTI 32 KOPJOH CTaE
HEeOoOXiHICTIO At OaraTboX KOMIAHIiH, sIKI MParHyTh CTAJOTr0 3pOCTaHHS
Ta KOHKYpEHTOCHpOMOXKHOCTi. OpjHaK Leil mpolec YacTo NOB'SI3aHUI
3 YHCICHHUMH TPYAHOILIAMH, TAKMUMH SIK KYJIbTYpHI BiIMIHHOCTI, IIpaBOBE
peryiIoBaHHs, TOProOBeNbHI 0ap'epu TOmO. Y TaKOMY CEPEIOBHILI y4acTh
y TOPrOBO-TIPOMHCIIOBHUX IajlaTaX MOXKe OyTH HEHMOBIPHO KOPHCHOIO ISt
MIATIPUEMCTB, SIKI IParHyTh YCHIITHO BUHTH Ha MDXKHApOAHI puHKH [3].

Tomy TIIIT MOXyTh CTaTHM BaroMoro JAOINOMOIOI0 Ul Majoro Ta Cepen-
HBOro Oi3HECY y BHXOAi Ha MDKHApONHUA pPHHOK. AJDKE, TOPTOBO-
MIPOMHUCIIOBI TAJNIATH 30CEPEDKYIOThCA Ha IATPUMII MajduX Ta CEpemHix
mianpueMctB (MCII), sSKi 9acTO CTHKAIOTHCSA 3 OCOONHBHMH TPYIHOIIAMHU
M7 Yac BUXOAY Ha MIKHApOJHI pPWHKA. BOHM HamaroTh criemianizoBaHi
nocnyrd ta pecypcu it MCII, BkiIroyaro4m IOCTYN IO (iHAHCYBaHHS,
KOHCYJIbTAIli{ I10JI0 eKCIIOPTHUX CTpPaTerii Ta JOMOMOTYy B MOIIYKY MapT-
HEPIB 32 KOPAOHOM [3].

Toprosi manatu BiJirpaloTh BaXJIUBY POJb Y CHPUSHHI €KOHOMIYHOMY
3pOCTaHHIO, CIIPHUSHHI TOPTIBII Ta MATPUMII Oi3HECY.

Posnb TIII1 B ekOHOMIYHOMY 3pOCTaHHSI MOJIATAE B!

- IlpeacraBHuUTBI iHTEepeciB Oi3HeCy mepen Aep>KaBHUMH OpraHaMy,
MOJIITHKAMH T PETYJIITOPHUMHU OpraHaMH.

- CropusHHI HETBOPKIHTY Ta pO3BUTKY Oi3HeCY.

- Hapanssa mnatdopm 1 Gi3Hecy Uil BCTAaHOBJICHHS NApTHEPCHKUX
BiTHOCHH Ta CITiBIIPAILIi.

- TlpocyBaHHS TOPTiBIIi.

- Hapnanns indopmauii Ta pecypcis, NOB'SI3aHUX 3 TOPTIBIIEHO.

- Jonomora 6i3Hecy 3i cTpaTerisiMu BUXOJy Ha PUHOK Ta 3 IPOLEcaMu
€KCIIOPTY/IMITOPTY.

- [ipBumenns kBamidikanii Ta MOXIJIMBOCTEH Oi3HECY 3a JOMOMOIOFO
[porpaM HaBYaHHS Ta PO3BHUTKY.

- BukonanHs QyHKUIH HeHTpY iHPopMarii Ta pecypciB s Oi3Hecy.

- HOpuauyna ta peryasropHa minrpumka [4].

Ho npukiany, JIOHIOHChKAa TOProBO-TIPOMHUCIIOBA MaNaTa Hajaae 0e3niv
MOJJIMBOCTEH JJIs iHHOBANIWHMX MalUX 1 CepeqHiX MiAMPHEMCTB IO TIO-
0ambHUX KOPHOpALii: AOCTYH A0 IX MOCHYT 3 MIATPUMKH Oi3HECY; MOMKIIHU-
BOCTI IiABHUINCHHS MPECTIKY Ha Pi3HUX MPOBLAHMX 3axonax B2B; a takox
CHPUSIHHS HETBOPKIHTY Ta JUIsl pO3IIMPEHHS Mepexi [5].

Toprooto acoriarie€ro, sska Ma€ MiXHapoIHUH MacmTad, € MikHapoaHA
ToproBa manata. 3acHoBaHa B 1920 poiri, BoHa € BCECBITHBOIO (peneparriero
Oi3Hec-opranizamiii, 0i3Hec-pipm Ta OizHecMeHiB. BoHa wacTto BHcTymae
rojocoM Oi3Hec-CHITPHOTH Ha MDKHAPOJHIM apeHi Ta MPeACTaBIIIE TOUKY
30py Oi3Hecy ypsaaM Ta CBITOBid rpoMajachkocti. Opranizaiii Oyino HagaHO
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HaWBUIIUI KOHCYJIBTaTUBHHM ctaryc B Exonomiuniii i Comianbriii Pami
Opranizanii O0'eqnanux Hariii — kateropii A [6].
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PO3YMIHHSI OHSITTSI CYIIPOBOAY
BIIICLKOBOCJIYKBOBIIB SIK CKJIAJJOBOI YACTUHU
UBLIbHO-BIICHKOBUX BIIHOCHH B CUCTEMI
BIIICBKOBOT'O TA AIMIHICTPATUBHOTI'O IIPABA

Kaneus Onexcanap OJiekcaHapoBUY
acnipanm 1 Kypcy acnipanmypu kaghedpu aomiHicmpamusHozo npasa
ma aOMiHICIMpamueHoi OisibHOCMI
Hayionanvuuti ropuouunui ynisepcumem imeni HApocnasa Myopozo
M. Xapkis, Ykpaina

Sk 3a3HavaB L[Bik M.B., iHCTHTYT mIpaBa sBJsiE COOOKO TPYILY BiIHOCHO
BIIOKpEMJIEHUX BiJl 1HIIMX 1 TOB'S3aHUX MK COOOI0 TPaBOBUX HOPM,
AKi PEeTyJIOI0Th MEeBHI CYCHUIBbHI BiTHOCHHU. [HCTUTYTH TIpaBa € HEOOXiTHOIO
JIAHKOFO B IUTiCHIM cuctemi mipasa [1, €. 521].

[eTpumunH BKa3yBaB, IO KOXKHA Taly3b MIPaBa Ma€ iHCTUTYTH MpaBa SK
CBilf caMOCTIlfHHI CTpYKTYpHHH migpo3ain. Hampukman, ramy3s HUBITHEHOTO
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nmpaBa YKpaiHM BKJIIOYA€ TaKi 1HCTHTYTH, SK IHCTHUTYT IIpaBa BJIACHOCTI,
IHCTUTYT 3000B'sI13aJIbHOTO [IPaBa, IHCTUTYT CHaAKyBaHHs Ta iHi [1, €. 521].
3a mi€ro aHaNori€0, OIHIEIO 13 CKIIAJI0BUX BIIICHKOBOTO IpaBa, K ramysi
1paBa, € JisUTbHICTh IHCTUTYTY IMBIJIbHO-BIHCHKOBHUX BIJJHOCHH, SIKE € pETy-
JISITOPOM CYCIUJIBHUX BiJJHOCHH MK OpraHaMH BiiCbKOBOTO YIIPaBJiHHS
Ta HMBUILHUMHU cyO€ekTam (OpraHaMu Jiep>KaBHOI BJIaJU, MICIIEBOTO CaMo-
BpSAyBaHHS, MANPHEMCTBAMH, YCTAHOBAMH, OpraHisauismu) [4, ¢. 72].

Crmpatodrch Ha Pi3HI HAYKOBI ITiIXOIM, BBAXKAIO 3a HAlle)KHE BHOKpE-
MHUTH B CTPYKTYPi iIHCTHTYTY IHUBIUTbHO-BICHKOBUX BITHOCHH JBi CKJIA/IOBI:

- IWBUIBHO-BiiicbkoBe cmiBpoOiTHHIITBO (civil and military coope-
ration — CIMIC);

- CympoBim BilficeKOOCTYXO0OBIIIB Ta wieHiB ix cimeir (sociality
and human cooperation).

JisuTeHICTD TAPO3ALTIB NUBIIBHO-BiiicbkoBOTO criBpobiTHUITBa (IIBC)
B «YHCTOMY BHIIIAAI» Mependayae B3a€EMOJII0 BiCHKOBOIO KOMaHIyBaHHS
(BIMCHKOBUX TOCANOBUX OCI0) MK OpraHamu Jep>KaBHOI BIagy Ta Mic-
LIEBOTO CaMOPSITyBaHHS, MiIMPUEMCTB, YCTAaHOB Ta OpraHi3ailii B I[UBLJIb-
HOMY CEpEIOBHIIl, [0 TOTEPIAE BiJ aKTUBHUX OOHOBHX Iiif. B ocHOBI k
JISTIBHOCTI CITYKOU CyIpOBOJY BaXKJIMBOIO KAaTEropi€lo € 3a0e3MeueHHs pa-
BOBOTO CTaTycy BifiCbKOBOCIYXOOBIIB (IOpaHEHHUX Ta THX, L0 MPOXOAATH
peabimiTariito) Ta WieHiB ciMed (3HHKIUX Oe3icTH, 3aru0imX, MMOJIOHSHUX
Ta IHTEPHOBAHUX JO IHIINX KpaiH), HAJaHHS COLiaJbHUX IPaB Ta TapaHTIH
comiajbHOI 3axuineHocTi [4, €. 72].

Ha 3akoHOmaBYOMY piBHI BCTAHOBJICHA MiSIIBHICTH CITYy>KOHW CYIIPOBOIY
SIK CKJIaJI0BOI YaCTHUHH IMBLILHO-BINCHKOBOTO CIIBPOOITHHUIITBA, L0 YHE-
MOJMUIMBIIFOE HOro mojaieiry pobdoty. BimmoBigHo mo IlonoxkeHHS mpo
ciny0y CympoBOAY BiHCHKOBOCTY)XOOBIIIB Ta WICHIB iX CiMei B cucTemi
MinictepctBa 00opoHH Ykpainu, 3aTBepmxkeHoro [locranoBoro Kabinery
Minictpie Ykpainu Big 29.01.2025 Ne 59, dyukuii cinyx0u cynpoBomy
nokJagaTees: y 30poitnnx Cunax YkpaiHu — Ha CTPYKTYPHI MiZpO3iIN
UBLUTEHO-BICHKOBOTO CHIBPOOITHHUIITBA, a B [lepkaBHIl cHemiadbHIl CITyXK-
01 TpaHCIIOPTY — Ha CTPYKTYPHI MiAPO3IUIH COIIalbHOI MIATPUMKHU Tep-
coHaiy (comuiansHOI poboTH Ta cynposoy). [3, ¢. 3-4].

ToMy XOTiB OM MiAKPECIUTH yBary Ha IOPUINYHOMY ACHEKTi Qopmy-
BaHHS CTaTyCy c(epH COLiaJbHO-IIPAaBOBOTO CYNPOBOAY BIHCHKOBOCITYX-
60BuiB. HaliroynoBHime — BCTAHOBJIEHHS! CAMOCTIHHOCTI iICHYBaHHS CIIyXOu
CyNpOBOZYy, SK OKPEMOTO CKJIaJ0BOTO IMiAPO3IAiNy B HisUTBHOCTI OpraHy
BIMICBKOBOTO yIIpaBIiHHSA B c(hepi BiICEKOBOTO Ta aMiHICTPaTUBHOTO IIPaBa,
0 TPSAMO PETYII0E [WBITBHO-BIMICEKOBI BIJHOCHMHHM Ta Tependavae
KOMIUIEKCHY POOOTY i3 3aJy4eHHSAM MpPEICTaBHUKIB IOPHUAUHUHOTO CEKTOPY,
MICXOJIOTIYHOI MIATPUMKH TIepCOHaNy, (iHAHCOBO-€KOHOMIUHOI CITy>KOH
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JUTS  3a0€3TMEYCeHHS COIiaJbHO-TIPABOBOTO 3aXHCTy BiIHCHKOBOCITYXOOBIIIB
Ta WIEHIB 1X ciMeH.

CTBOpEHHSI TaKOTO CaMOCTIHHOTO MiJIPO3ALTY 3a0€3MeYnTh YiTKE IOpH-
JIMYHE Ta MPAKTHYHE PO3MEKYBAHHS JISUTbHOCTI MK IIMBUTLHO-BIHCHKOBHM
CHIBPOOITHUIITBOM Ta COIaJbHUM 3a0e3MCUCHHIM BifICBKOBOCITYKOOBIIIB
Ta WIEHIB 1X ciMeH.
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MPOBJEMU KBAJII®IKALIT HOPSIAKY MOBLII3ALIL
M1l YAC BOEHHOI'O CTAHY

KyroBa Tersina PopioniBna
cmyoenmka 1 Kypcy pakynememy npaea, 2ymaHimapHux i COYianbHux Hayx,
Kpemenuyyokuii nayionanvuuii ynigepcumem
imeni Muxaiina Ocmpoepadcbvrkoeo
M. Kpemenuyx, Yrpaina

Pexwm 3arampHOT MOOimizarii i€ B YKpaiHi 3 MoYaTKy MOBHOMACIITA0-
Horo BToprHeHHs. Skmo y 2022 poui TepUTOpianbHI HEHTPH KOMILICKTY-
BaHHs Ta couianbHol miarpumky (nani — THK i CIT) manu cipaBy 3 BeJIMKUM
HATUTUBOM JI0OPOBOJIBLIIB, TO Hapasi JepikaBa MeperIiia 10 OibIl CHCTEM-
HOTO Ta IHTCHCHUBHOIO IMIJXOMy JUIS 3aJ0BOJICHHSA OOOPOHHUX MOTPEO.
L5 3mMiHa TUHaMIKU BigOyBa€eThCsl Ha TJII 3arOCTPEHHs cuTyauii Ha (pOHTI,
a TaKOXX TMOBIJIOMJICHb MPO BHIAJAKH CBABULISA MiJ Yac MOOLTI3aIiiHUX
3axo/iB, o 3uiiicHioThes npauiBHukamMu TLK i CII. KmtowoBuM npuH-
IIUIIOM, IO Ma€ 3a0e3MevyBaTH JICTITUMHICTh bOTO MIPOIECY, 3ATHIIAETHCS
BEPXOBCHCTBO TpaBa. BiH 3000B’s13ye BCi OpraHW ICp KaBHOI BIAIW, Bil-
ChKOBE KOMaH/yBaHHs Ta IPOMaJITH BUKOHYBAaTH CBOi 000B’SI3KH BUKITIOUHO
Ha TiJCTaBi, B MeXaxX Ta y crmoci0, Bu3HaueHi KoHCTHUTYIi€I0 Ta 3aKOHAMU
VYkpainu.

VY 3B’SI3Ky 3 TPHBAJIOI arpeciero BOPOra, CIIOCTEPIra€ThCs 301TbIICHHS
KIUJIBKOCTI aJIMIHICTPATHBHUX Ta KPUMIHAIBHHUX IPOBA/PKEHb, ITOB’SI3aHUX
3 MOpYIIEHHsIMH BilicbkoBoro 000B’s3ky. Ct. 210 Kogekcy Ykpainu mpo
anMiHicTpaTHBHI npaBoniopymenHs — (nani — KYnAIl) — nopymenHs npu-
30BHHMKaMH, BiHCHKOBO300OB’si3aHMMH, pe3epBicTaMM NpPaBUI BiliCBKOBOTO
00J1iKy (HampUKJaa, HECBOEYACHOTO OHOBJICHHS JaHUX a00 HESBKH 3a IO-
Bictkoro o THK i CII (6e3 moBaXKHUX MPHYUH) JJIsI YTOYHEHHS 00TIKOBHX
nmanux) [1]. Crarri 335, 336, 3361, 3362, 337 KpumiHaipHOTO KOJECKCY
(mami — KK) VYkpaiHm — 1¢ KpUMiHAJIBHO MPOTHIIPABHI yXWICHHI
BiJl BHKOHAHHS BIHCBKOBOTO 000B’s3Ky. OpraHu MpaBOMOPSAKY aKTHBI-
3yBaJii poOOTY 3 NPUTATHEHHS 10 BiANOBIAAJIBHOCTI 32 BKa3aHi MOPYIIEHHS,
0 TMpU3BEIO JO 3pOCTaHHA chpaB 3a muMu crartamud  KYnAll
i KK Ykpainu [2].

OcHoBHa TipobsieMa MoJiATaE B MUCOANIAaHCI BiAMOBIJAIBHOCTI: YHHHE
3aKOHOJABCTBO, 37e01IpII0T0, (POKYCYETHCSA HA BIAMOBIIANBHOCTI TPOMAaIsIH
3a TOPYIICHHS MpaBWJ BiCEKOBOro oOmiKy Ta MoOimizamii. OxHak, mopy-
IeHHS Y MOOUTI3aifHOMY TIPOIECi B OCOOJIMBHIA TIEPio € TBOCTOPOHHIMU:
BOHM BHHHUKAIOTH SIK 3 OOKY rpoMajsH, Tak i 3 6oky npanisaukiB THK 1 CII,
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a iHkonm ¥ mominii. Ile#t aucbananc Ta mopymeHHs 3 OOKy NMpeaCcTaBHUKIB
BJaJy NMPOBOKYIOTH KOH(IIKTH M I'poMajsHaMu Ta npariBHukamu TLIK
i CIl i mpaBOOXOPOHHUMH OpTaHaMH, IO HPU3BOAMTH IO 3HAYHOTO CYC-
MJIBHOTO O0YpEHHS.

JepxaBa TIOBMHHA 3a0C3MEUUTH TPOBEICHHS MOOUTI3aMiHHUX 3aXO0JiB
3riIHO 3 NMPUHIMIIAMH BEPXOBEHCTBA TpaBa. lle Bumarae: 1) moTpumanHs
npaB sK rpomaisH, Tak 1 ciyxOoBuiB TLK; 2) BcranoBneHHst 4iTKoi Ta
CIIpaBeNTUBOI BiATIOBINAIBHOCTI 3a MOPYIICHHS 3aKOHOJABCTBA IJISI 000X
cTopiH; 3)y BHUNAAKy MOpYymeHb 3 OOKy INPaBOOXOPOHHUX OpraHiB Ta
mpaniBaukiB THK Ta CII, 3actocyBanns HOpM crtaTti 365 KK Vkpainm.
Tomy Metoro miei poOOTH € KOMIDIEKCHHH aHaji3 YHHHOTO 3aKOHOIABCTBA,
CTaTHCTHYHUX JAaHHUX Ta CYIOBOI MPAKTHUKH IMIOAO 3aCTOCYBaHHSA: cTaTTi 210
KVYnAIl crareit 336, 337 i 365 KK Ykpaian. A TakoX Ha OCHOBI IIbOTO
aHaizy — pO3POOJICHHS KOHKPETHUX TMPOMO3MIINA IS BIOCKOHAICHHS
MPaBO3aCTOCYBAHHSI.

BimnosigHo m0 crarti 65 Koucrurymii Ykpainu, 3axuct BiTuusmmy,
HE3aJIe)KHOCTI Ta TEPUTOPIaNbHOI LiNICHOCTI YKpaiHu € 00OB’SI3KOM Ipo-
MazasH Ykpainu. Crarrs 210 KYnAIl nependavyae mrpad 3a mopyueHHs,
SIKI BKITIOYAIOTh: HECBOEYACHY TIOCTAHOBKY Ha BICHKOBHI OOJIK, HESIBKY IO
TIHK i CII 3a moBiCTKOIO IS OHOBJICHHS JAaHWX, HEHaJaHHS BiHCBKOBO-
obmikoBux nokymeHTiB [1]. Ctarts 336 KK Ykpainu crocyeTbess yMHCHOTO
HeBUKOHaHHS 000B’s13Ky 3 saButucs a0 TLIK i CII micns oTpuMaHHS MOBICT-
KH, 32 yYMOBH, IO ocoba Bxke mpoimua BJIK i BH3HaHa NpUAATHOIO
1o BiticekoBoi ciayxk0u. Crartsa 337 KK YkpaiHu BCTaHOBIIIOE TMOKapaHHS
3a yXWIEHHs Bij BificbkOBOro 00iKy abo BiJ| HaBYAIbHHUX (CIEIiaJIbHUX)
300piB [2].

OO0’ekTOM TMpaBOMOpYLIEHHS y Wil cdepl € cychniibHI BiIHOCHHHU,
110 3a0e3neuyrTh HajexxHe QYHKIIOHYBaHHS JepkaBu i 11 30poitHux Cun
(3CY) B ymoBax 0cobIUBOTO mepioly a00 BOEHHOTO CTaHy.

Jii, ski NOpYLIYIOTh BCTAaHOBJICHUI MOPSIOK, CTAHOBJSTH CYCIHIJIbHY
HeOe3IeKy B TepioJl BOEHHOTO CTaHy, OCKUIBKHU MiIPHBAIOTE 000POHO3IAT-
HicTh KpaiHu. lle BHMarae BperymoBaHHS OaxaHCy MK MpaBaMu Ta 000-
B’si3kamu rpomansH i mpamiBaukiB TLK i CII (TepuropiadbHHUX TEHTPIiB
KOMIUIEKTYBaHHS Ta COIIAIbHOI MiATPUMKH) Ta BiAMOBINANBHICTIO 32 TIOPY-
IICHHS 3aKOHOJABCTBa Npo MoOumizamiro. OCHOBHa TIpaBOBa IpoOieMa
IIPU [[bOMY TOJISITA€ Y YiTKOMY PO3MEXKYBaHHI ABOX BHIB IPaBOINOPYILIECHB!
1) nopyreHHs MpaBui BifiCEKOBOrO OOJIKY (HAPUKIIAM, HESIBKA JUIST OHOB-
nenns ganux) — cr. 210, 210" KYAIT; 2) kpuMiHamsHe NPaBONOPYIICHHS —
YXWJCHHSA Bix MoOimizamii (3a3BHuail, HesBKa 3a OOHOBOIO ITOBICTKOIO
a6o micist mpoxomkerHas BJIK) — cr. 336 KK Vkpainu.

3aKOHOJABCTBO HE 3aBXKJIM 4YITKO BHM3HAYa€ MOMEHT, KOJIM aJMiHi-
CTpaTUBHE MOPYILICHHS NEPEXOANTh Y KPUMiHAILHUI NPOTHIIPABHUN JIEIIKT.
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Cy0’€KTHBHICTb OIIHIOBaHHS BiICYTHICTh BUYEPITHOTO MEPEIiKY MOBAKHUX
npuand ans HesBku o TLK i CIT 3amumae mpoctip i cy0’€KTHBHOT
ouinky 3 6oky npaniBaukiB TLK i cynis. BigcyTHIicTh €quHOTO Ta 4iTKOTO
MOPSIIKY BPYUYCHHS TOBICTOK (HAIIPUKJIAJ, BPYYEHHS Ha BYJIHI) CTBOPIOE
CHOpHU MIOJNO 3aKOHHOCTI caMol HpoLenypH, L0 HPsSIMO BIUIMBAE Ha KBa-
midikanito nmopyuieHHs. HemoctatHe po3yMiHHS TpoMajsiHaMH CBOiX HpaB
1 000B’513KIB Mia yac MOOLTI3aLI] YaCTO NPU3BOJUTH 10 MOPYIIEHb, CKOEHUX
Yyepe3 He3HAHHS, 10 YCKIIaIHIOE HAICKHY KBamiikamiro iXHix Iiif.

OcHoBHa TpobiieMa TOJATaE y MEePeBUIICHHI TOBHOBa)XXKEHB CIIIBPOOIT-
uukamu THK i CIL. Hizerses mpo HenmpaBoMipHE 3aCTOCYBAHHS CHITH, HE3a-
KOHHE 3aTPUMaHHS T'POMaJsiH, a TaKOXX INPOHUKHEHHS Ha NPUBATHY TEPHU-
Topito 0e3 3aKOHHHX IiAcTaB. J[0aTKOBI TPYTHOINI BHHHUKAIOTH MiJ Yac
B3aemonii TLK 3 momimiero mpu 3aTpuMaHHI Ta JOCTaBJICHHI BiCHKOBO-
3000B’s13aHKX, 110 HEPIAKO MPHU3BOAUTH O MOpYILIeHb NpaB jtoanHu. Cep-
HO3HMM BHKIUKOM € MPUTATHEHHS mocamoBux ocid TIK mo Bigmosi-
JaJbHOCTI 3a HempaBoMipHi nii. YacTo Taki mopymeHHs KBamiikyroTbcs
JIMIIE SK JAUCIMIUIIHAPHI, a He SK KPUMiHAlbHI, 0 YCKJIAJHIOE HaJekKHE
MOKapaHHS.

AKTyami3alfisi BHUIICO3HAYCHUX MPOOJEM MIATBEPIKYEThCS 3HAYHHM
3pOCTaHHAM KUIBKOCTI 3BEpHEHb A0 OMOYyICMEHa BiI TPOMAaIsH IIOAO
mopymeHHs ixHiX mpaB cmiBpoOitHmkamum TLK: cideHB-)XOBTEHB
2025 poky — maibke 5 THcAY 3BepHEHB; Bech 2024 pik — monHan 3,4 THCUI
ckapr; 2023 pik — monax 500 3BepHenb; 2022 pik — nwmie 18 3BepHEHS.
3a manmmu Odicy ['eHepanpHOTO TIpOKypopa, 3 ciuHs 2022 mo Bepe-
cenb 2025 poky 3apeecTpoBaHO MOHAM 19 THCAY KPUMIHAIBHUX MPOBAPKEHD
3a yXWJIeHHs BiJ MoOumizauii. OfHaK, KUIBKICTh BHPOKIB Y LUX CHpaBax
€ 3HauHO0 MeHmow. Crtanom Ha jucronaa 2025 poky mopyiieHo OJau3b-
Ko 47 THCSY aMIHICTPaTUBHUX CIpaB 3a MOPYIICHHS MPaBUJI BiICHKOBOTO
00Ky, IPUUOMY TPETHHA 3 HUX y)Ke PO3IJIsiHyTa Ta 3akpura [3].

VY cynoBiil mpakTHI MPOCTEXYETHCS TEHJEHIIIS 10 3aXUCTy HpaB Ipo-
Ma/IsiH, 30KpeMa 4epe3 3aCTOCYBaHHS NMPAKTUKN €BPONEHCHKOTO Cy Iy 3 IIpaB
moguan (nami — €CILI). [okxa3zoBuMm € PimenHs [3Mainbchkoro Mickkpa-
tiornoro cymy Opecbkoi obmacti Bim 12 Oepesns 2025 poky (cmpasa
Ne 946/823/25), sxuii HAroJIOCHB: CIpPaBU MPO aIMIHICTPATHBHI MPaBOIIO-
pymeHHs (sk, Hanpukian, 3a cr. 210 KYnAIl) posrasgaroTecst ik KpuMi-
HalbHI 3 MeTolo 3actocyBaHHs KouBenmii. Bracmimok nii npunHImmy
Mpe3yMIIii HEeBUHYBAaTOCTI BCi CYMHIBM Yy BHHHOCTI 0COOM TIIyMadaThCs
Ha il KOpHCTh (Jayi — HEeIOBeIeHa BUHA IPHPIBHIOETHCS IO JTOBENEHOI
HEBUHYBATOCTi. PimmeHHs cy0’ekTa BIaJIHUX TIOBHOBAKEHb Ma€ OyTH 3aKOH-
HUM 1 OOTpYHTOBaHHUM i HE MOXe 0a3yBaTHCs Ha MpuITynieHHsx. Ha mincTasi
BIICYTHOCTI JTOCTAaTHIX JIOKa3iB, CyJl BU3HaB NMPOTHUIPABHOIO Ta CKACyBaB
MIOCTaHOBY IIPO aJAMIHICTpaTUBHE MPaBONOPYLIEHH y Lill crpasi [5].
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BepxoBauii Cym 4iTKO Opi€HTYE CyAW Ha HEOOXITHICTh MPU3HAYCHHS
peaJbHOTO TIOKapaHHs y crpaBax, kBaigikoBaHux 3a cT. 336 KK Ykpainu
(YXwiieHHs Bl NpPH30BY Ha BIWCHKOBY CIIyOy mix yac MoOimizamii).
o mo3uuito Oyno, 30KpemMa, BHCIOBICHO y TOCTaHOBI Bij 15 mucromana
2023 poky y cmpasi Ne 641/1067/23 [5]. Cyn mepmioi iHCTaHIIi 3aCyauB
YOJIOBiKa 10 3 POKIB M030aBIICHHS BOJI, ajie¢ 3BIJIBHUB HOTO Bill BiIOYBaHHS
MOKapaHHs 3 ICOMTOBUM CTPOKOM Ha 2 POKH. ANENSLIHHUNA Cyll CKacyBaB
ICIMTOBHIA CTPOK 1 MIPU3HAYMB peaibHe 1m0o30aBineHHs Boji. BepxoBruii Cyx
TTOTOUBCS 3 TO3UIEI0 aNeISAIifHOTO CYdY, MATBEPIKYIOUN KypC Ha TMpPHU-
3HAYCHHS pealbHUX CTPOKIB 32 YXWICHHS Bix MoOimi3arii.

Pa3zom i3 TuM, KOKEH BHUIIAJOK MPABOMOPYIICHHS, OB’ A3aHOTO 3 MOOi-
mizamiero, € iHIUBiAyarsHUM. Yepe3 me cynu MpUAMAIOTh Pi3HI pPilICHHS
B aJMIHICTPaTUBHUX Ta KPUMIHAJIBHUX MPOBAIKCHHSIX, OCKUIBKA Bpaxo-
BYIOTh: 1) KOHKpeTHI OOCTaBUHM CHpaBH; 2) JOKa3oBy 0asy; 3) iHIi
ACTIEKTH, 110 MOTJIM PU3BECTH JJO BUMNHEHHS PABOMOPYILICHHS.

Hapasi mogeHHO 3pocTae KUIBKICTh HOBIJIOMJICHB IPO MOXKIWBI MOPY-
mieHHs 3 6oky cmiBpoOiTHukiB TIK i CII. Cepen Takux iHIUACHTIB, SIKi
BUKJIMKAIOTh CYCHIJIBHUH pe30HaHC: 1) He3aKOHHE 3aTpUMaHHs Ta MPHUMY-
coBe nocraBneHHs rpomaasH no THK (dbaktuyne BuKpameHHs ocoOn);
2) BUJIyYeHHs 3aC00iB 3B’SI3KYy y 3aTpUMaHHX OCi0; 3) mpuMycoBe MPOXOj-
xernrs BJIK. V comiansHIX Mepekax akKTHBHO MTOIIHPIOIOTHCS BiICOI0KA3H,
Ha skuX BUAHO, sk mpariBHUKH TLK Ta CII 3acTtocoBytoTs (ismuHy criry
Ta 3aBJAIOTh TUIECHUX YIIKOKEHb MiX Yac MoOumi3amitHuX 3axomiB. Taki
Jii He JIMIIe MOXXYTh PO3LIHIOBATUCS SK NEPEBUIICHHS CIY)XKOOBHUX IOBHO-
Ba)kKeHb, ajle il CTAaHOBJIATH MpsSME MNOPYIIEHHS KOHCTHUTYLIHHHMX IpaB
JIIOMHM. 3a0e3reveHHs BEpXOBEHCTBA MPaBa B KOHTEKCTI MOOLTI3ainHIX
3axO0JiB MijJ Yac Aii MPaBOBOrO PEeXHMY BOEHHOI'O CTaHy BHMAarae BpPiBHO-
Ba)KEHHSI [IPaBOBOTO CTaTycy TpoMajisH i ciyx60Bux ocid TLIK i CII (npas,
000B’SI3KiB, BiAMOBIIATLHOCTI).

Sk BignoBime Ha 10 notpedy, BepxoBHa Panma VYkpainu cxBanuia
3a OCHOBY 3aKOHONpOEKT (Bim 12 Oepesns 2025 pokxy), CHpsMOBaHUI
Ha mocwieHHs BimmoBimameHOCTI KepiBHUNTBa TLK i BJIK 32 mopymenHs
3aKOHOJABCTBA NP0 000poHY Ta MoOimizamito. Llei mokyMmeHT iHimiroe 3a-
MIPOBA/DKCHHS KPUMIHAIBHOI BiAMMOBINATBHOCTI 3a: 1) MOPYIICHHS MOPSAKY
MEIMYHOTO OIJISAY /ISl BH3HAUCHHS NPHIATHOCTI 32 CTAHOM 3/10pOB’S
110 BitickkoBOI cayx6u (ct. 337" KK Ykpainu); 2) HOpyIIeHHs BifiCHKOBOIO
CITy’)k00BOI0 0CO0OI0 TOPSIIKY TNPH30BY (HIPUHHATTSA) TPOMAiAsSH Ha Bii-
chKOBY CiTyk0y (cr. 426° KK Vkpainu). KpiM TOro, mpomoHYeThCs pO3-
IIMPHUTH HEepeNiK cy0'€KTiB KOPYNIIHHOTO KPUMiHAIBHOTO MTPABOMOPYIICHHS
(nepenGaueroro cr. 368° KKY), BKIIOUMBIIH A0 HBOTO TOJIB, 3aCTYITHHKIB,
YIEHIB Ta CEKpeTapiB IMO3AIITaTHUX IOCTIHHO Aif0YMX BilICBKOBO-JIIKap-
CBKHX a00 JIIKapChKO-JILOTHUX KOMICIi [6].
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TakuM 9UHOM, IMIUTIEMEHTAITiST 3TaJaHOTO 3aKOHOTIPOEKTY Ma€ TIOTEHITiaT
JUISL TABHMIIEHHS TUCLUUIUIIHKA Cepe]] YIOBHOBOKEHHMX OCi0, rapaHTyBaHHS
KOHCTHTYLIHHMX IpaB TpOMaasH mix 4ac MoOimizamii Ta (opmyBaHHS
JI€EBOTO MPAaBOBOT'O IHCTPYMEHTY IJIsl ONEPAaTUBHOIO pearyBaHHs Ha (akTu
nopyiuens 3 6oxy TLIK 1 BJIK.
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I''IOBAJIBHA IHOOPMATU3AIIA
SAK KOMIIOHEHTA PO3BUTKY MIZKHAPO/JTHOI'O BIBHECY

Mikom Bikropis
mazicmp axynomemy MidCHAPOOHUX eKOHOMIYHUX GIOHOCUH
JIBH3 «Yorczopodcwruti nayionanvHuil yHigepcumeny
M. Yorceopoo, Yrpaina

«['mobanpHa iHGOpPMAaTH3AIlis SIK TEXHOIOTIYHA OCHOBA aKTHBi3amii TIO-
0aTbHHUX TPOIECIB B YCiX pEerioHax CBITY» Ma€ BaroMHH BIUTMB Ha MiXHa-
poxnuwmii 6i3Hec [1].

I'mobGanbHa iHpopMaTh3allis SK KOMIIOHEHTa PO3BUTKY MiKHApOJHOTO
0i3Hecy € ocHOBOIO po3BuTKy cydacHux THK. Komnanii HamararoTbes
OTpUMATH MEpINICTh B PO3BHUTKY Cy4YacHHX iH(QOpMaliiHMX HOBOBEACHb
Ta MIBUIKOMY BUKOPHUCTAHHIO iIHPOPMALIHHUX PECYPCIB.

B mixHaponHoMy Oi3Heci € 0arato iHIEKCIB, SIKi aHAN3yIOTh BILIHB
Ta 3aJlyd4eHHX KpaiH Ta KOMIaHid B mpolecu riodanbpHoi iHdopmaru3arii.
Cepen mux Iamekc posputky IKT (IDI), BiH Mae YOTHpPH OCHOBHI M.
[o-mepre, BiH TparHe BU3HAYATH TOTOYHHH piBEHb PO3BUTKY iH(DOp-
MaIliifHO-KOMYHIKalliHIX TEXHOJOTiH y KpaiHax ceity. Ilo-mpyre, mkama
MOKa3ye, K KpalHW, IO PO3BUBAIOTHCS, TAaK 1 PO3BHHEHI KpaiHH IIPOCY-
BalOThCS y HampsAMKy mokpameHHs cBoix IKT. IMo-tpere, IDI migkpeciroe
BiZIMiHHOCTI MiX KpaiHamu y po3sutrky IKT. Hapewri, IDI po3rnsgae
noTeHmian kpaid st po3sutky IKT (tabm. 1) [2].

[HmmMM noka3HukoM € IHAekc HUppPOBOI E€KOHOMIKM Ta CyCHIIBCTBA
(DESI) — st kpain €C, BUMIPIOE: TIKITIOUSHHS 10 MEpex; mudpoBizaiito
Oi3necy; 1mdpoBi nmepkaBHi nocnyrd. lle 3BemeHuil iHIEKC, SKUH
y3arajbHIOE BiJINOBIHI TOKa3HUKH 3 €PEKTUBHOCTI IU(YPOBUX TEXHOJIOTIH B
€Bporri 1 BiCTe)Xye eBONIONi0 aepkaB-wieHiB €C B obmacti mudpoBoi
KOHKypeHTocpoMoxkHocTi [3]. 3rigHo nanux Kabinery MinictpiB Ykpaiuu:
«YXBaJICHO PO3IMOPS/KEHHS], SIKE 3aTBEP/PKY€E MEpeNliK IMOKa3HUKIB [HaeKcy
mudposoi ekonomiku Ta cycrinbera (Digital Economy and Society Index —
DESI) B YkpaiHi...», «Bxe cboroani Ykpaina € onHuMm i3 nigepis uudpoBoi
TpaHcdopmanii B perioHi, OAHaK MM IPOJOBKYEMO MPALOBATH 3aUIs
MTOKpAIIEeHHS Pe3yNbTaTiB y BCiX HampsMax mudpoBizamii», — 3a3HadmiIa
3acTymHUK MiHicTpa mudpoBoi TpaHchopmamii 3 MHTaHb €BPOIHTETparlii
Banepis lonan» [4].
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Tabmmms 1

Inpekc IKT, 2025 p.

Ne Kpaina Inpexc IKT
1 CayniBchka Apaist 99,2
2 Dinnsuais 98,7
3 Ecromnis 98,5
4 Kyseiit 98,4
5 Kartap 98,4
6 O06'eqnani Apabebki Emipatn 98,3
7 Janis 97,9
8 Cinramyp 97,7
9 T'onkoOHT 97,6
10 |Baxpeiin 97,5
11 | Coonydeni lTtatu 97,4
12 | Icnanpgis 95,9
13 | ABcrpanis 95,8
14 | IBewis 95,7
15 |Ionbima 95,6
16 | ABcrpis 95,5
17 | Bemuka bpuranist 95,4
18 | Manaiizis 95,3

Ioicepeno: [2].

3riqHo manux €Bpomnetickkol Kowmicii, «€C BUALIMB 3HAYHI peCcypcU
It miaTpuMke 1 poBoi TpaHcdopmaii. 127 MibApIiB €BPO MpHU3HAUSHO
Ui peopM Ta IHBECTHUIlH, MOB'I3aHUX 3 HUGPOBUMH TEXHOJIOTISIMH,
y paMKax HalllOHAJBLHMX IUIAHIB BiJHOBIIEHHs Ta criiikocti. Lle Oe3mpe-
[eICHTHA MOXKIUBICTD JJIsI IPUCKOpPEHHS IHM(poBi3amii, miqBUIIEHHS CTil-
kocti Coro3y Ta 3MCHIICHHS 30BHIITHBOI 3aJ€KHOCTI SK 3a PaxyHOK
pedopm, Tak i iHBecTHIIN» [5].

3 ormsamy Ha Te, M0 KpaiHW Jefalti OuTbIlle TOTIHOMIOIOTHCS B MPOIECH
robaneHO iH(GOpMaTHAa3alii Haa3BHYAHO BaXIHMBHM €, 1 [HOEKC Kibep-
6esmeku (Global Cybersecurity Index, GCI), sikuii € BayXITUBHHA I MiKHA-
poAHOTO Oi3Hecy, OCKUIbKU Oe3MeKa JTaHUX € KJIYOBUM YMHHHKOM Yy IH(-
poBiii Toprieii [6]. [mobanbuuii ingekc kibepoesnexu (GCI) — ne HagiiiHwmii
MOKa3HUK, SIKMH BUMIPIOE BiJIaHICTh KpaiH KibepOesnewi Ha riiodaabHOMY
piBHI, 00 MiABUIIMTH O0i3HAHICTH MPO BAKIWBICTH Ta Pi3HI ACMEKTH ITi€l
npoGiemu [6].
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OUO®POBI ITPABA TPOMA/ISIH SAK CKJIAZJOBA IIPAB
YETBEPTOI'O TIOKOJIIHHA

Tpomkina Katepuna €BreniBna
Kanouoam 1opuoudHux Hayx, 0oyenm,
doyenm Kaghedpu 3a2anbHONPABOBUX OUCYUNIIIH
ma 0epiHcasHo20 YNPAaeiiHHsL,
LenmpanvroykpaincoKuil 0epicasHuil yuigepcumem
imeni Bonooumupa Bunnuuenxa
M. Kponusnuysruii, Yxpaina

CTpiMKHH PO3BUTOK LU(PPOBUX TEXHONOTIH, IITYYHOTO IHTEICKTY
Ta rIo0anbHOT MUPPOBOI IHGPACTPYKTYPH 3YMOBIIOE TOSBY SKICHO HOBHX
CYCHIUJIBHUX BiJTHOCHH, SIKi HE MOXKYTh OyTH HaJE€KHUM YMHOM BPETYJIHOBaHI
TPAIMLITHUMH TIPAaBOBHMH IHCTpYMEHTaMH. Y IHX yMOBax (opMyroTbes
IIpaBa YETBEPTOTO HOKOJIIHHS, IO OXOIUTIOIOTE chepy mmudpoBoi B3aeMoii
JIOAWHY 3 JIepXKaBOl0, IPUBATHUMH KOMIIaHIIMHU Ta iH(opMariitauMu cuc-
TeMaMu. IX ApoM BHCTYMaroTh HU(MPOBI TpaBa rPOMAISH, AKi BU3HAYAIOTH
MOXIIMBOCTiI 0COOH 11100 JOCTYIY 10 iH(popMaIllii, 00poOKH mepcoHATLHUX
naHuX, KibepOesmeku, IM(POBOI IAEHTUYHOCTI, ABTOHOMII y Mepexi
Ta 3aXMCTY BiJ alTOPUTMIYHOI ANCKPUMIHALIIT.
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VYkpaiHa, aKTHBHO pO3BHBAIOYM EJIEKTPOHHE BPSAAYBaHHsS, LU(POBI
MOCIIYTH Ta iHQPACTPYKTYPY, TOCTPO MOTPedye CHUCTEMHOTO IIPaBOBOTO
migxoay 1o 3abe3nedeHHs HUQPPOBUX TpaB IpoMajsH. Y KOHTEKCTI €BPO-
IHTErpauiiHoro Kypcy ocoOJIMBO BaXIIMBHM € 'apMOHI3aIlisl HALlIOHAIIEHOTO
3aKOHOJIAaBCTBA 3 €BPOIEHCHKUMH CTaHAapTaMy 3aXUCTy AaHHX, KibepOes-
MeKH Ta QYyHKIIOHYBaHHS HU(POBOrO PUHKY. TakuM 4HWHOM, JOCIHIIKEHHS
nuQpoBUX MpaB SK CKIAAOBOI IpaB YETBEPTOTO IOKOJIIHHA Mae He JIMILe
TEOpETHYHE, a i 3HaYHE MPaKTHYHE 3HAYEHHS AT (POPMyBAaHHS CydacHOI
MIPaBOBOi IOJIITHKH, 3a0€3MeUeHHs MpaB JIOOMHA B MUPPOBOMY IPOCTOPi
Ta MiIBUIICHHS PiBHSA TOBIpH TPOMAISH A0 IH(YPOBUX CEPBiCiB.

TpagumiiHo y TpaBOBi AOKTPHUHI MPHHHATO BUAUIATH TPU ITOKOJIHHS
MpaB JIOAWHU: TIpaBa MEPHIOr0 MOKOJIHHSA — TPOMAISHCHKI Ta ITOJITHYHI;
IpaBa IPYroro IOKOJIHHS — COLiaNbHI, EKOHOMIYHI Ta KyJIbTYpHi; IpaBa
TPEThOIO TOKOJIHHS — KOJIEKTHBHI MpaBa, BKIIOYHO 3 IIPaBOM Ha MHD,
PO3BHUTOK, CKOJIOTIUHY Oe3meKy. B 0CHOBI KOHIIEMIIIi TOKOJIIHb MPaB — BUSB-
JICHHSl 1CTOPUYHOI MOETAarmHOCTI y ()OPMYJIIOBaHHI Ta 3aKOHOJABYOTO
3aKpiIUIeHH] Pi3HMX 32 CBOIMHM (YHKIISIMH Ta cepaMu 3acTOCYBaHHS TPyl
mpas [1, c. 575].

IMoyarok XXI cr. 3akiaB MiArPYHTS U aKTHBHOI IOSBH Ta 3aKOHO-
JaBYOTO 3aKpIIUICHHS IIpaB YeTBEPTOro IOKOMiHHA. I[losiBa weTBepTOrO
MIOKOJIIHHS TIPaB JIIOJMHU MOB’S3aHO 3 MPOLECaMH AEMOKpaTH3aNii, T'yMaHi-
3amii, iH(popMaTu3aIii, pO3BUTKOM KOMIT IOTEpHUX TEXHOJIOTIH, 3 IpoBe-
JCHHSAM NEeBHHUX JOCTIIKEHb Yy HAyIll, MEOUIHHI, Oioyorii, KibepHeTHI,
KocMiuHil cdepi [2, c. 59]. 3MICTOBHO 10 JaHOTO TOKOIIHHS CJiJ| BiTHECTH
Oiosoriuni (comarnuni) Ta iHdopmauiiiHi mpaBa. Sk chymHO BKasye
O. ABpamoBa, CYTHICTh NpaB JIIOJAWHHM YETBEPTOTO IOKOJIHHS IOJISITAE
B YTBEPIDKEHHI MOXKIMBOCTI albTEPHATHBHOTO BHOOpPY (OpM TpaBoMipHOT
MOBEIIHKY, BUKOHAHHS IOpUINY HOTO 000B’si3ky. Lle € miarpyHTtsam mepe-
XO0/1y KOHTPOJIIO HaJl JisiIMH 0COOM BiJl A€p>KaBU 10 JIIOJUHU. [leprkaBa Juiie
MIPOTIOHYE JIeKiIbKa MOJielieil paBOBOi MOBEIIHKH, a JIIOJJMHA CAMOCTIHHO
ix obupae [3, ¢.71-72].

BaxnnBoro CKagoBOIO MPaB YETBEPTOTO IMOKOJIHHS € IpaBa, CIPSIMO-
BaHI Ha 3aXUCT JIOJWHHU y IMUPPOBOMY CEpENOBUINI — BIpTyalbHOMY TIpO-
CTOpi, SIKMI CTa€ HEBiJ €MHOI0 YAaCTHHOK COIAaJbHOTO 1 MOJITHIHOTO
XKHUTTS, a00 Tak 3BaHi nMdposi npasa. TepMiH «udpoBi NpaBa» BiIHOCHO
HOBE MOHATTS B mNpaBHUYiM Haymi. OcoOmuBicTiO NaHOI Kareropii mpas
1 OCHOBHA BiIMiHHICTb iX Bix iHpOpMaLiHHUX NpaB € Te, 0 BOHM HaOyBa-
IOTBCS Ta 3IIMCHIOIOTHCS BHKIIIOYHO B MU(POBOMY CEPEIOBHIIT.

[udpori mpaBa OXOIUIIOIOTH CHCTEMY TMpaB, IO BKJIIOYAE JOCTYII
1o mdpoBoro cepenoBuia i nnppoBUX aKTHBIB, BipTyalbHi IpaBa, IpaBa
BJIACHOCTI Ha HH(POBI 00’€KTH, KOHTPOJb HaJ IHM(POBHMHU aKTHBAMH,
a TaKOX MPaBO Ha BUKOPUCTAHHS aHJPOi/iB, pOOOTIB i IITYYHOTO iHTENEKTY,
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CTBOPEHHS ¥ B3a€EMOII0O 3 BIpTYaJIbHUMH aBaTapaMH TIOMEPIIUX POIUUIB,
IIPaBO Ha CTBOPEHHs BIACHOI LU(pPOBOi (BIpTyalbHOT) IJEHTHYHOCTI TOLIO
[3, c. 76].

[IpaBa 4eTBepTOro MOKOJIHHS CIPSIMOBaHI Ha 3a0€3ME4EHHs JIIOJCHKOT
aBTOHOMIi, TiHOCTI i cBOOOAM B IM(POBOMY MPOCTOPi, y TOMY YHCII —
Ha 0aJaHC MK IHHOBALlISIMM Ta TpaBaMU JIOJUHU. Y IUX yMOBax IH(pPOBi
npaBa rpoMmajsH HaOyBalOTh CTaTycy 0a30BUX, OCKUIbKH 3a0e3MedyroTh
HE JIMIIe TOCTYI N0 iH(popMarii Ta eIeKTPOHHUX MOCIYT, a H MOMIUBICTH
pearsHOTO BIUIMBY Ha TPOIECH MyONIYHOTO YIpPaBIiHHA. TakuM YHHOM,
ouQpOBi TpaBa CTAIOTh HEBi €MHOIO YAaCTHHOIO TIPAB JIFOJMHHA YETBEPTOTO
MTOKOJIHHA, IO (HOPMYIOTBCSA MiX BIUIMBOM OiOTEXHOJOTIYHMX, iH(OpMa-
LifHIX Ta KibepOe3meKOBNX BUKIIHKIB.

Hudporsi mpaBa — 11e CyKyIHICTH MpaB i cBOOO TpOMaIsTHUHA, IO 3a0e3-
MeYyIOTh MOXIIUBICTh OE3IIEYHOr0, BIJIBHOIO i PIBHONPABHOTO BUKOPHC-
TaHHs LU(PPOBUX TEXHOJOTIH Ta y4acTh y JIEMOKPaTHYHHX Mpolecax 3a Jo-
nomororo IKT.

Jlo undpoBux paB MOXKHA BiJIHECTH:

- IIpaBo Ha AocTyn 10 [HTepHery;

- MPaBO Ha 3aXUCT NEPCOHAIBHUX aHHX;

- MIpaBo Ha MUQPOBY iAEHTHIHICTH;

- MIPaBO Ha JOCTYII 10 BIAKPUTHUX JaHHX;

- MpaBO Ha y4YacThb y HUPPOBHX IIatgopMax IeMOKparTii (enek-
TPOHHI METHIi, KOHCYIJIbTAIi{, OFOJKET yJacTi);

- MIpaBo Ha KibepOe3meKy i 3aX¥CT BiA MUPPOBHUX 3arpo3;

- MpaBo Ha J0CTYII 10 (poBoi 0CcBiTH Ta HU(POBUX HABUUOK;

- npaBo Ha 3a0yTTs (BuaaneHHs iHpopmauii npo cede 3 HUppoBHX
CUCTEM);

- NPaBO Ha CIpaBEJIMBE BHUKOPUCTAHHS aJTOPUTMIB Ta ILITYYHOTO
THTEJEeKTY.

Omxe, uuQposi npaBa rPOMajsiH CTAaHOBIATb (PyHIAMEHTANbHUN ele-
MEHT €eJIeKTPOHHOT JIeMOKpATii YeTBEPTOro MOKOJiHHSA. IX 3abe3neueHHs
€ KIIOYOBOIO YMOBOIO DPO3BUTKY JEMOKPATHYHHMX IIPOIECIB, 3aIy4EHHS
TpOMasH IO YXBaJCHHS pilieHb Ta (GopMyBaHHS HOBOI IU(PPOBOI IOITI-
THUYHOI KYJbTYpPH.

Jnst Ykpainu, sKka akTHBHO BIIPOBAJUKY€E IM(PPOBI IHCTPYMEHTH ITyOid-
HOTO YIPAaBIHHS Ta MPOCYBAETHCS MLUISIXOM €BPOIHTETpallii, PO3BHUTOK
1 mpaBoBe 3akpimieHHA NIH(POBHX MpaB Mae€ CTpaTeriuHe 3HAYCHHS.
Lle cTBOprOE TEepeayMOBH AJsl BiAKPUTOI, MPO30poi Ta IHKIFO3UBHOI Jep-
JKaBH, 31aTHOI €()eKTUBHO B3a€MOJIISATH 3 TPOMAaJTHAMU B YMOBax IHU(poBoi
€MOXH.
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AJIMIHICTPATUBHO-ITPABOBI MEXAHI3MHU IMPOTUII
JAE3IHOOPMALII B YKPAIHI

Yop6a Makcum AMUTpOBUY
BUKNIAOAY 2POMAOSAHCHKOT 0C8IMU . OCHO8 NPABO3HABCMEA,
YUKI08A KOMICISL 6UKNIAOAYI8 COYIANbHO-EKOHOMIYHUX MA NPUPOOHUYUX
OuCyuniin
Komynanvnuii saxnad «banmcokuii nedazo2ivnuii paxosutl Koieoxicy
M. banma, Ykpaina

Y XXI cronitti iHpopMaliiHUI MPOCTIp NEPETBOPHUBCS HAa KIHOYOBY
apeHy MOJITUYHOIr0, €KOHOMIYHOTO Ta BOEHHOTO mNpoTHOOpCcTBa. Jle3iH-
¢dopmariist cTama OZHHM i3 HaWHEOE3NEUYHIIIUX IHCTPYMEHTIB TiOpUIHOL
arpecii, IO 3aCTOCOBYETHCSA U MIAPUBY HAI[IOHANBHOI OE3MEeKH, 3MiHH
CYCIIUTBHAX HACTPOIB 1 pYHHYBaHHA JEMOKPATHYHHUX IHCTUTYIIH. [licis
2014 poky, a 0cOONHMBO TiCIs MIHAPOKOMACIITAOHOTO BTOPTHEHHA P&
y 2022 pomi, YkpaiHa cTama 00’€KTOM CHCTEMHHX Ta OaraTopiBHEBHX
iHpOopManifHO-TICMXOJIOTIYHMX Ollepalii, 10 BUMarae CTBOPEHHs po3raiy-
YKEHUX aJMiHICTpaTHBHO-TIPABOBUX MEXaHi3MiB pearyBanss [1, c. 14].

Je3indopmariisi € CKIaJHUM COLIadbHO-TIPABOBUM SIBUINEM, SKE BHUXO-
JUTH 32 MEKi 3BUYaifHOI HeTOCTOBIpHOCTI iHpOpMaItii. Y cydacHiil TOKTpHUHI
il pO3rNAmaOTh SIK CTPYKTYPOBaHUI BIUIMB Ha KOTHITHBHI HPOIECH CyC-
MIBCTBA, CIPSIMOBAaHMKA Ha JAedopMamniio Mojeneil COpHHHATTS Ta yXBa-
nenHs pimwens. JXKypasnsos [1. B. Bu3Havae ne3indopmanito sk «iHCTpyMEHT
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pyHHaIlii KOTHITUBHOI CTaOiIbHOCTI CYCIIILCTBA, IO CIIPSIMOBAHHUNA Ha TIiJI-
PHUB Jep>kaBHOI Cy0’€KTHOCTI Ta MOPYIIEHHS JIEMOKPAaTHYHHUX MPOLECIBY
[2, c. 86].

CyuvacHi ae3iHpopMaliiiHl KammaHii XapaKTepu3yloTbCsl 03HaKaMH CHUC-
TEMHOCTI, YMHCHOCTI, HassBHOCT] UITKUX MOJITHYHHX a00 BOEHHHX IIUJICH,
MICUXOJIOTIYHOT CHPSMOBAHOCTI Ta BHCOKOTO PIBHS TEXHOJOTIYHOI Tij-
TpuMKH. Taki kaMnaHii BUKOPHCTOBYIOTh METOJIU €MOLIIHHOTO 3apa)KeHHS,
MaHIIyTIOBaHHSA CTpaxaMu, parMeHTario iHpopManifHOTo OIS, aNTOPHT-
MiYHI aTakW, MiACWICHHS OOT-MepekaMH Ta MEXaHI3MH MIKpOTAapTeTHHTY,
oo poOuTh iX 3HaYHO e(EeKTUBHIIMMH, HDK TpaAMLiiiHI (GopMH Tpo-
Tarasjm.

IHCcTHTYHifHMI MexaHI3M mpoTuaii nesiHdopmamii B YKpaiHi TpyH-
TYeTBCS Ha [MISUIPHOCTI IIMPOKOi CHUCTEMH JIep)KaBHUX opradiB. MiHic-
TEPCTBO KYyJIbTYpH Ta iHGOPMAIHHOI MONITHKU 3a0e3leuye CTpaTeriyHe
IUIaHyBaHHs iHpopMauiiHoi monituky; Lentp nporunii aesindopmanii npu
PHBO VYkpainu BukoHye ¢yHKIIT aHamiTuuHoro sapa; Cmyxba Oesrnexu
VYkpainu 37iiiCHIOE KOHTPPO3BinyBaibHiI 3axonu; HarionaneHa pana 3 mu-
TaHb TeJIcOaYeHHs 1 pagioMOBNICHHS peryiwe wmemiachepy; JICC33I
BiNOBiae 3a KibepoOesneky. Sk 3a3nauyae [opomsuenko JI. M., edekrus-
HICTh TaKoi CHCTEMH 3aJICKUTh BiJl 3MaTHOCTI JO MIKBIIOMYOI KOOpIHMHAIIIT
Ta 0OMiHy iH(opMartiero [3, c. 41].

HopmatuBHO-TIpaBoBe 3a0e3medeHHs MpoTHIii ne3indopmarii B Ykpaidi
0azyerbess Ha 3akoHax «lIpo iHpopmariroy, «I[Ipo memiay, «I[Ipo Hamio-
HaBHY Oe3reky YKpainmy, mig3akoHHUX akTax Kabinery MinicTpiB Ykpai-
uu Tta pimeHasx PHBO. Ocobnue 3nadenHs mae 3akoH Ykpainu «IIpo
Meiay, W0 IHTErpye €BPONEHCHhKI CTaHIapTH pEryJoBaHHS HHU(PPOBHX
mwratdopm BimnosigHo m0 Digital Services Act Ta BU3Ha4ae MeXaHi3MHU Biji-
MOB1IATbHOCTI OHJIAWH-CEPBICIB 3a MOIIUPEHHS IKIJTHBOTO KOHTEHTY [4].

MoHitopHHT iH()OPMaLIIHHOTO MPOCTOPY € KIIOYOBUM aIMiHICTPATUBHO-
MIPaBOBUM IHCTPYMEHTOM. 3TifiHO 31 3BiToM LleHTpy mpotuaii aesindopmanii
npu PHBO VYxkpainn, y 2023 pomi Oyno inertudikoBano moHasn 120 indop-
MAI[iITHO-TICHXOJIOTIYHAX OTIepalliid, CIPsIMOBaHUX Ha 00OPOHHY, CKOHOMIU-
Hy, COLiaJTbHO-TYMaHITapHy Ta MiKHapoAHO-TIONMITHYHY ctepu [5, c. 19].
MoHiTopuHr 31ilicHOeThCS depe3 moeqHanHs OSINT-po3Bigku, KOHTEHT-
aHalizy, MEPEKEBOT0 aHalli3y, aHaNi3y IUHAMIKHM TMOLIMPEHHs iHpopMarlii
Ta IHITUX METOIB iIHPOPMALIHHOT aHATI THKH.

TexHONOTIYHUI PO3BUTOK CYTTEBO 3MIHUB XapakTep JAe3iH(popMariifHux
atak. [Jocmimxenns [lesuyka O. B. neMOHCTpYIOTh, IO BHUKOPUCTAHHSI
IITY4HOTO iHTeNeKkTy, deepfake-TexHOIOTIH, TeHEPaTUBHUX MOJENeH, anro-
PUTMIYHHX MaHIMYJAIid Ta MeTaJaHWX aTak MEepEeTBOPIOIOTH Je3iH(opma-
11if0 Ha BUCOKOTOYHY 30poi0 iH(hopMaiiiHOTO BILIUBY [6, c. 73].
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CaHKIiitHAA MexaHi3M, 1o peanidyerbes depe3 pimeHHs PHBO Vkpai-
HY, BIJIrpae HaJ3BUYAHO BaXXIMBY pOJb Y HeWTpamizalii BOpoxkoi Je3iH-
¢dopmaniiinoi inppactpykrypu. Y 2022-2024 poxax Oyso 3ampoBapKeHO
CaHKILIi 10 JEeCATKIB TeleKaHawiB, iHpopMaliiHUX pecypciB Ta COLiaIbHUX
aKayHTIiB, SKi CHCTEMAaTHYHO TNOIIMPIOBANIM AaHTHYKpAilHCbKI HapaTHBU
[5, c. 26].

CniBnpanst Ykpainu 3 nudpoBuMyu IuiaTgopMaMy € BaKJIMBOIO CKJa-
noBoro iHpopmanifiHoi Oe3mekn. VoxCheck moBimomiste, mo micis
2022 poky KiTBKICTh BHIAICHHUX MPOPOCIHCHKHMX akayHTiB Ha YouTube,
Meta, Google i TikTok 3pocna Ha 35%, mo cBigUUTH NPO eHEKTUBHICTH
aJIMIHICTPATHBHOTO BIUIMBY YKpaiHU y cdepi rnobanpHOI iHpopMamiiHOL
TIOJTITHKH [7].

[ompu 3HauHWMA mporpec y cdepi mpoTunii mesiHdopmarii, cucrema
CTHKAETHCS 3 HU3KOIO CepiO3HUX BUKIMKIB. Cepesl HUX: BiZCYTHICTh IOpH-
JUYHO YCTaJCHOTO BHM3HAUEHHS MOHATTS «JAe3iHpopMalis», CKIaIHICTh
JIOBEJICHHSI YMHCIIy TpH HPUTATHEHHI 0 aIMiHICTPaTHBHOI BiJIOBiNAIb-
HOCTI, HEJOCTATHS KUIBKICTh (DaxiBIiB-aHANITHUKIB, OOMEXKCHa MPO30PiCTh
AITOPUTMIB LU(PpOBUX MIaTHOPM, HEPIBHOMIPDHHH piBEHb MeJiarpamoT-
HOCTI HaceneHHs [3, c. 42].

[omanpmmii PO3BHTOK aIMiHICTPAaTHBHO-TIPABOBUX MEXaHI3MIB Mae
0a3yBaTHCS Ha YXBaJICHHI CIleIialbHOTO 3akoHy Ykpainu «IIpo mportumito
ne3iHdopmarii», TapMOHi3aIlii 3aKOHOAaBCTBAa 3 HOPMaMH €BPONEHCHKOTO
Coro3y, CTBOPEHHI CHCTEMH HaIllOHANTBHHUX LEHTPIB LHU(PPOBOI SKCHEPTHU3H,
PO3BUTKY CTpaTeTiYHMX KOMYHIKaIlifi, I1HCTHUTYIliOHANI3amii OCBITHIX
nporpam 3 MeniarpaMOTHOCTI Ta MoAepHi3alii npodeciiHoi MiAroTOBKU
¢axiBuiB y cdepi iHpopmaliiiHOi Oe3neKH.
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{010 IHCTUTYLIHHOTO BUMIPY
ITH®OPMALIITHO-TIPABOBOTO 3ABE3INEYEHHSA
ATPOITPOMMCJIOBOIO KOMILIEKCY

Mopcekuii [TaBao OjiekcaHaApoBHY
KAHOUOam 10puOUdHUX HAYK,
Ookmopanum xageopu admiHicmpamueHo2o npasa
ma aOMiHiCIpamueHoi JisibHOCHi
Hayionanvnuti opuouunui ynisepcumem imeni Apocraea Myopozo
M. Xapkis, Ykpaina

Jns mouaTky po3depemo, 10 Take iH(OpMaIliiiHO-mpaBoBe 3abe3rme-
yenHst AITK, e pi3HOBH/I BUKOHABUO-PO3MOPSAYOI AiSTIBHOCTI, IO BKJIIOYAE
CYKYITHICTB 3aXOJiB, CIPSIMOBAHMX Ha 3aXUCT iH(poOpMaIlii 00 arponpo-
MUCJIOBOi O€3IEeKH Ta BIIPOBADKEHHS Cy4aCHHX TEXHOJIOTiH OOMIHY TaHHUMU
y CLIBCBKOMY rOCHOAAPCTBI Ta MepepoOHiii POMHUCIOBOCTI.

Incruryniiianii BAMIp 1b0ro 3a0e3MneucHHs MMOJSITrae y BU3HAUYCHHI
CHUCTeMH MyOJMIYHUX IHCTUTYIIH, IXHBOI B3a€MOJii Ta CIIOCOOIB BIUIHBY
Ha 3aXUCT 1 BHUKOPHCTaHHA iHpopMamii ans 3a0e3medeHHS MTyOTigHIX
iaTepeciB. Cy0'ekTn myOIigHOI aAMiHICTpaIil B Wil cdepi HIFOTh K €TUHA
cucreMa, mo 0a3yeThCs HA MPUHIMNAX 3aKOHHOCTI, BiICYTHOCTI IyOurto-
BaHHS (YHKIIiH Ta OpieHTalli Ha CYCIIIPHHUN iHTEpeC.

Cucrema cy6’extiB II13 B arpapHOMY CEKTOpi € PO3JIOrOI0 Ta BKIIOYAE
OpraHu Pi3HMUX MiJICUCTEM BIAJIU:

e Oprann 3arajgbHoi kommnertenuii: KabGiner MinicTpiB Ykpainu
(BMIIME opraH y cucremi BukoHaBuoi Biaam), [Ipesunent Ykpainu (rapant
CTpaTeriyHoro Kypcy Ha wieHcTtBo B €C), MiHiCcTepcTBa Ta MICIEBI
aJMiHICTpaIil.

e Opranm cneuiajbHOI KOMIeETeHILii:

e Miunarponosituku: roinoBHui opran y cdepi AIIK, nepxarenn
Jlep>kaBHOTO arpapHOTO PEECTPY.

o Jlep:KOPOACHOKHBCIYK0a: BIAMOBiTaE 3a OE3MEYHICTH XapYOBUX
MIPOJYKTIB, PEECTPALiI0 CIIbCHKOTOCIOAAPCHKOI TEXHIKM Ta JepiKaBHUH
HArJIsI.

e Minuudpu: xoopauHye nH(POBI3ALiIO, PO3BUTOK EIEKTPOHHUX
MIOCTYT Ta IHTETPAIio JepKaBHUX PEECTPIB.

o Jlep:xkcmen3m’si3ky: 3a0esnedye Kibep3axuct arpapHux iHdopma-
LIHIX pecypciB Ta 3aXUCT JAHUX B yMOBaX BOEHHOTO CTaHy.
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JlepkaBHUH arpapHHil PeecTp € KIIOYOBHUM I1HCTPYMEHTOM HH(POBOL
tpancdopmanii AIIK. Ile indpopmaniiiHo-koMyHiKaniliHa cucTeMa, IO 3a-
Oesrnieuye 30MpaHHS, HAKOIMYEHHS Ta 3aXUCT JAHMX NPO BUPOOHMKIB IS
peasizauii 1epKaBHOI arpapHOi MOJIITHKY Ta HaJaHHs MyOJIIYHUX ITOCIYT.

Ipuanunu pynkunionysanns JAP:

e OO0’eKTHBHICTH Ta JOCTOBIpPHICTH: BHECEHHS JIUIIE IMEPEBIPEHUX
JaHUX.

e Opnnopa3oBicTs peecTpanii: HeOMymIeHHS AyOIIOBaHHS iH(OP-
Marii.

e InTepomepadesibHiCTh: TEXHIYHA CYMICHICTH 3 IHIIUMH JEp)KaB-
HUMH Ta MIKHApOIHUMHE 0a3aMu MaHuX (30kpema 3 Mepexero EU Farm Data
Network).

e 3axMIneHicThb: KOMIUICKC 3aXOJiB IPOTH HECAHKIIOHOBAHOTO IO-
CTYyIY.

Po3Burok iHdopMariiiHo-ipaBoBoro 3abe3neuyenHs AIIK nperepmi-
HOBaHHMH YOTUPMa OCHOBHHMHU (hakTopamu:

1. €BpoinTerpanisi: HeOOXiNHICTh rapMoHi3auii HalliOHAIFHOTO 3aKO-
HomaBcTBa 3 mpaBoM €C (acquis communautaire), BOPOBAJKCHHS CTaH-
naptiB CrineHoi arpapHoi nomituku (CAP) Ta cucrem TACS/LPIS.

2. BoeHHMIi cTaH: CTBOPIOE BHUKJIMKH JUIS HPOJOBOIBYUOI Oe3meKw,
py#HYye iHQpPacTPyKTypy Ta JIOTICTHKY, IO BMMAara€ MOCHJICHOTO 3aXHCTY
KPUTHYHHX JaHUX Ta ONEPATHBHOTO YIPABIiHHS peCypcaMu.

3. Texuiyni crmpomMo:KHOCTi: piBeHb IUQPPOBI3AIll CUTBCHKUX TEpH-
TOpid, BIPOBa/KEHHS TOYHOTO 3emiiepoOcTBa (precision farming), BUKO-
pucranns GIS-TexHOJIOTI Ta ITYYHOTO IHTENEKTY.

4. HopMaTHMBHO-NpaBOBe peryJIOBaHHs: HasBHICT 4iTKOi 0a3m,
110 perjJaMeHTye poOOTy PEECTPiB Ta EIEKTPOHHUH IOKYyMEHTOOOIT.

5. MiskHapoaHuii 10CBiA Ta eKCNOPTHUI MOTeHIiax

[MopiBHsuIbHMIA aHami3 iHpopMaliiiHo-TipaBoBoro 3abesnedyenHs AITK
CBIUUTH MPO CBITOBY TEHJACHIIO 10 IHTErpamii TEXHOJOriH 3 aJMiHi-
CTPYBaHHSM:

e Tloabma: TisUTEHICTE ATEHTCTBA 3 PECTPYKTYPH3aILlii Ta MOICPHi3aLii
(ARIMR).

e @panmisi: KOOpAMHALIS 4Yepe3 pO3Taly’)keHy MepeKy arpapHHuxX
nanat (Chambres d’Agriculture).

e €C: BukopuctanHsa cucreM EuroCrops i MOHITOPHHTY IIOCIBiB
Ha OCHOBI T€ONPOCTOPOBUX JAHUX.

Jis YkpaiHu mpiopuTeTOM € TakoX iH(popMamiiHa HiATPUMKa eKCIIop-
TEpiB: CTBOPEHHS CIEIliaIbHUX BeO-TIOPTaNiB, HAJAHHA aKTyalbHOI iH(Op-
Marlii mpo 30BHIITHI PUHKW Ta 3alpOBaPKEHHS JUCTAHI[IHHOTO HAaBYAHHS
Ut hepMepPChKUX KOOTIEPATUBIB.
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Omxe, cydyacHa MOJeNb iHQOPMAIIHHO-TIPaBOBOTO 3a0€3IeUEHHS arpo-
IIPOMHCIIOBOTO KOMILIEKCY YKpaiHu TpaHC(OPMYETHCS Bl MPOCTOrO omud-
POBYBaHHS TaIlepoOBUX AaHMX JI0 MOBHOI 1M(poBoi TpaHcdopmarii, mo mo-
€JIHy€ TPO30PICTh YIpPaBIiHHA, KiOepOe3neky Ta IHTErpalii B €IUHUN
eBporneiickkuit mudpoBuii mpocTip.
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MPABOBHUM CTATYC 'POMAJICBKUX OPTAHI3AIIN
B YKPAITHI

Sxumeun Tapac AnartodtiiioBuy
cmyodenm 1 kypcy gakyrvmemy npasa, 2ymaHimapuux i CoyianbHux Hayx,
Kpemenuyyokuii nayionanvuuii ynieepcumem
imeni Muxaiina Ocmpoepadcbrkoeo
M. Kpemenuyk, Yrpaina

I'pomanceki opranizauii (qaini — 'O) € HeBix €MHOIO CKIIaIOBOIO cydac-
HOTO CYCIJIbCTBA T4 BUKOHYIOTh HaJI3BUYAalHO BAXKIIUBY pOJib y 3abe3sme-
YeHHI PO3BHUTKY IEMOKpPAaTHYHHX IHCTHUTYTIB, 3aXHCTi IpaB i cBOOOI Tpo-
MaasH i opMyBaHHI aKTHBHOI TPOMAISHCHKOI mo3umii. BoHM cTBOPIOIOTH
TIPOCTIp AJist 00’ €THAHHS JIFOCH HABKOJIO CIUILHUX IIIHHOCTEH, i/1eH 1 1ine,
0 J103BOJIsIE €PEKTHBHO pearyBaTH Ha COIiabHi, €KOHOMIYHI, KyJIbTypHI
i exonoriuni mpobiemMu. 'O BHUKOHYIOTH (YHKIIIO IOCEPEAHHKIB MiX
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JIEP’KaBOI0 Ta CYCITIJIBCTBOM, CHPHSIOTH ITiJABHIIEHHIO IMPO30POCTi Misliib-
HOCTI OpraHiB BJaaM, KOHTPOJIOIOTh pealizallilo JepKaBHUX Mporpam
1 3aKOHIB, a TAKOXX CHPUSIIOTH PO3BUTKY MICLEBHX TPOMaJ] Yepe3 peaizalliro
ColLliaJIbHUX IPOEKTIB, 1HILIaTUB y cdepi OCBITH, OXOPOHU 310pPOB’S, KYyJIb-
TYpH, 3aXUCTy AOBKULIA Ta HIATPUMKH ypa3JIMBHX BEPCTB HACEICHHSI.

Kpim Toro, BoHu € miatopMoro Uil ydacTi TPOMajisH y HPUHHATTI
pillIeHb, CTUMYJIIOIOTh CYCHUIBHHH Jianor i (OopMyBaHHS COLIanbHOI Bif-
TTOB1TATBHOCTI, CTBOPIOIOTH YMOBH JUISI BOJIOHTEPCHKO1 AISTBHOCTI i 0OMiHy
nocsinoM. BaxkimmeuMm actiektom nisttbHOCTI 'O € 1X 31aTHICTS MOOITI3yBaTH
pecypen i 00’emHYBaTH eKCIEPTHI 3HAHHA U BUPIMICHHS KOMIUIEKCHIX
mpobJeM, 10 YacTO BUXOMAATH 32 MEXi KOMIIETEHIIi OKPEMHX IepKaBHHUX
opradiB 4u 6i3Hecy. OcobmmBo 3Ha4Uymo0 € ponb ['O y Kpu3oBi mepionw,
M dYac COWiaJbHUX TpaHCpOpMaliid, KOH(QIIIKTIB YW HaI3BUYAHHUX
CUTYyalill, KOJIM BOHM 3J]aTHI OIIEPaTUBHO pearyBaTy Ha MOTPeOU HaCelleHHS,
HaJlaBaTH JIONIOMOT'Y, KOOPJHUHYBATH il Ta iHPOPMYBaTH IPOMAJICHKICTB.

[IpaBoBuit cTaTyc TpoMajCchKuX OpraHizauiil € QyHIaMeHTaNIbHUM ISt
e(eKTUBHOTO (PYHKIIIOHYBaHHS FPOMAaJTHCHKOIO CYCIIBCTBA Ta peaiizariil
mpaBa Ha cBOOOMY 00’€mHaHHs, rapaHtoBaHoro KoHcTuTyiiero YkpaiHu
(crarrs 36) [1] Ta iHIIMMU aKTaMH, 30KpeMa MDKHApOJHHUMH JIOTOBOPaMH.
3akoH Ykpainu «[Ipo rpomanceki 00’emHaHHS» [2] WiTKO BH3Ha4Yae opra-
Hi3al[iifHO-TIpaBOBi 3acaJll CTBOPCHHS, pEECTpalii, MISIBHOCTI Ta IIPHUIIH-
HEHHS TPOMAJCHKUX 00’ €IHaHb, 3aKJaJal0uy MIPaBOBY OCHOBY JUIS CTAHOB-
JICHHA Ta PO3BHUTKY TPOMAICHKHX OpraHi3alil fK aKkTHBHHUX CYO0’ €KTIiB
CYCIUTBHUX BiTHOCHH.

3akoH [2] nependavae JBa MOXJIMBUX OpraHizaliiiHO-paBoBUX (op-
MaTu: IPOMaJChKy OpraHizauito (wieHn — (i3uuHi 0COOM) Ta IPOMAJCHKY
criiky (wieHd — ropuaudHi ocodu). Ilpu oMy rpomaacbke 00’€qHAHHS
MOX€ MaTH CTaTyc KOpUIMYHOI ocoOM abo aisiTh 0e3 HbOro; SIKIIO BOHO
IOpUIMYHA 0C00a, TO 3a 3aKOHOM MA€ CTATyC HEeMiIIPHEMHHUIIKOTO TOBa-
puctBa. Cepen (yHIaMEHTAJIBHUX MPHHIHUIIB, Ha SIKUX 0a3yeThCs Misyib-
HICTh TpPOMAJCHKUX OO0’€HAaHb, 3aKOH BHUMIIAE TOOPOBUIBHICTH, CaMO-
BPSIHICTD, BUTBHUI BUOIp TEpHUTOPIl ISITBHOCTI, PIBHICTH IEpe]] 3aKOHOM,
BiJICYTHICTh MaifHOBOTO iHTEpECy WIEHIB, a TaKOXK IPO30PiCTh, BIIKPHUTICTh
i myOmivHiCTh iXHBOI MisUTbHOCTI. [IpHHIWT MOOPOBLTBHOCTI TapaHTYE,
o0 BCTYNI JO TPOMAaJChbKOi opraHizamii abo BHUXiH 3 Hel 3IiHCHIOETHCS
3a BJIaCHMM OakaHHsM, Oe3 30BHIIIHBOTO Npumycy. [IpuHIUIT camoBpsi-
HOCTI O3Hayae, 10 WIEHM OO0 €IHAHHS CAMOCTIMHO BH3HAYAIOThH IIIJIi
1 HampsMHU CBO€ET AiSUTBHOCTI Ta YHPABISIOTH OpraHizaijiero 6e3 HaAMipHOTO
BTpy4aHHS 3 OOKy JepKaBHHX OpraHiB, 32 BUKIIOUEHHSM BHIIQJIKIB, IIPSIMO
nepeadaYeHnx 3aKOHOM.

3akoH «IIpo rpomazaceki 00’egHaHHI» [2] YiTKO BHKIIOYAE 3-TiJ CBOET
nii momiTWyHi TapTii, peniridHi opraHizaumii, caMoperymiBHI oOprasizamii
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Ta iHON crenudivdai GopmMu 00’€qHAHB, IO PETYIIOIOTECI OKPEMHM
3aKOHOJIAaBCTBOM. YTBOpPEHHS TI'POMaJChKOI opraHizamii BigOyBaeTbCcs Ha
YCTaHOBUYMX 300pax, sKi 0()OPMITIOIOTECS] IPOTOKOJIOM, e (IKCYEThCS AaTa,
MeTa, CTaTyT, 3aCHOBHUKM Ta KepiBHI opranu. CraryT opraHizamii mae
MICTUTH HaliMEeHYBaHHs (3arajbHy W BIIACHY Ha3BY), IIili, HOPSIOK HAOyTTs
W NPUIMHEHHS YWICHCTBA, MpaBa i 0OOB’SI3KM WIEHIB, a TAaKOX MEXaHI3MHU
YIpaBIiHHS Ta MpeAcTaBHUITBA. HaliMeHyBaHHS 00’€JHaHHS CKJIAJAETHCS
3 JBOX YACTHH: 3araibHOi («TpOMajcbKa OpraHizamisy 9H «TpoMajchKka
CIIiKa») Ta BIACHOI HA3BW, IO Mae€ OyTH YHIKaTbHUM 1 BHKIIQZATHCS
Jep’KaBHOIO MOBOIO, 33 Oa)KaHHSIM — TAKOXX 1HIIMMH MOBaMH. UJeHM Takux
00’emHAaHD HE MOXYTh MaTh Oe3lmocepenHboi MaTepiaibHOI BHUTOIW: IXHI
BHECKH, MOXXEPTBYBAHHS Ta JOXOAM HE PO3MOLUIAIOTBCA MK UJICHAMH,
a CIPAMOBYIOTHCSI BHKIIOYHO HAa CTAaTYyTHY METy. Y pasi caMOpO3IyCKy
MaiiHo 'O po3noaiisieThesl BIANOBIIHO A0 CTaTyTy: ITiCIS 3aJ0BOJICHHS
KpPEIUTOPIB BOHO MOKe OyTH NepeaHo iHIIOMY I'POMaJICbKOMY 00’ €THAHHIO
abo 3apaxoBaHO 10 OIO/IKETY.

HepxaBHe rapantyBaHHs npaB ['O — 11e OIWH BaXKIUBUN acleKkT
NPaBOBOrO CTaTycy: Jep)kaBa 3000B’si3aHa 3a0e3nedyBaTH JOAEPKaHHS
IpaB Takux 00’€JHAHb Ta YTPUMYBATHUCS BiJl HEOOTPYHTOBAHOT'O BTPYYaHHS
y iXHIO IiSUTBHICTB, 32 BUHATKOM BHIA/IKiB, MPSIMO Hepea0aueHHX 3aKOHOM.
VY cBoto uepry, 'O He MaroTh mpaBa BTPYYaTHCS B AISIBHICTD JEpP)KaBHUX
OpraHiB, OpPraHiB BJagl YH TOCAJOBHX OCI0, SKIIO IIe HE IepeadadcHo
3aKOHOJaBcTBOM. DiHAHCOBA IISUTBHICTH TPOMAJCHKHX 00’ €THAHB PEryJIo-
€eTbes 3akoHOAaBcTBOM: 'O 13 crarycoM IOpHAMYHOI 0COOM MOBHHHI BECTH
Oyxranrepchbkuil OOJIIK, T[OJaBaTH 3BITHICT, OYyTH 3apeecTPOBAHUMHU
y TNOJAaTKOBHX OpraHax Ta CIUIAYyBaTH IOJATKH BIAMOBIJHO 1O 3aKOHIB
VYkpainu. BomHoyac BOHM MOXYTh 3IIMCHIOBATH MiINPUEMHHIBKY JIisUIb-
HICTh, SIKIIO II€ TepeadadyeHo iX CTaTyTOM, 1 BUKOPHUCTATH JOXOIU IS
JIOCSITHeHHsI cTaTyTHUX wineil. Takoxx 'O MOXyTb CHIBIIpaIfoBaTH 3 iHIIN-
MH TPOMAJCHKAMH 00’€IHAHHSAMU — sSK B YKpaiHi, Tak 1 3 1HO3EMHHMHU
HEYpSAIOBHMHU OprafizamisiMi abo MIXHApOJHUMH YPAIOBHUMHU CTPYKTY-
pamu, IO JI03BOJISIE M YKJIQHATH YTOJIHU TPO CHIBPOOITHHUIITBO UM B3a€MO-
JIOTIOMOT'Y.

OxpeMo BapTo minkpecnuTu rapantii mst wieHiB ['O. 3akoH 3a00poHse
oOMeXyBaTH IIpaBa JIIOAMHM 4Yepe3 HalleKHicTh abo HEHaJeXHiCTh
70 00’etHaHHS, a TakoX 3aboponse npumyc Berymy 1o ['O. Koxna ocoba
Ma€e MpaBo JA0OPOBUIBLHO MPUITMHUTH YJICHCTBO, MOJABIIN 3asBY JI0 CTAaTyT-
HOTO OpraHy, i BuXig HaOuWpae YHMHHOCTI 3 MOMEHTY IIOJIaHHS 3asBH,
0e3 T0MaTKOBHX PillleHb.

[lono mpunHEHHS ASUTBHOCTI TPOMAACHKUX 00’€HaHb, 3aKOH JIOTYC-
Ka€e JOOPOBUIBHMHA CaMOpPO3ITyCK, SKHH BifOyBaeThCS BiATOBIAHO 10 TPO-
nenypu, rnepeadadeHoi cratytoM o0’enaHaHHsA. Bumumit opraH BUKOHYE
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pIIIEHHS TIPO CaMOPO3MyCK, (OpPMY€E JIKBiTAIiifHy KOMICil0, a OCTaTO4HI
PIILICHHS 100 PO3MOALTY MaliHa YXBAIIOIOThCS 3riIHO 31 ctaryToM. OHaK,
TIOTIPY JTIOCTaTHBO YiTKE 3aKOHOAABYE PEryJIIOBaHHS, IPOMaJIChKI OpraHizarii
B YKpaiHi CTHUKArOThCSl 3 HHU3KOIO NPAaKTUYHHUX MpodieM i BUKIMKIB. JlaHi
cBimuaTh [3], IO KaapOBI TPYMHOLI 3yMOBJICHI, 30KpeMa, PEIOKAIiE
MpaliBHUKIB, nepexoaoM (daxieiie 1o maB 3CY, a Takoxk MEPEMIIICHHIM
CHELIaIICTIB i3 PerioHaJbHUX OpraHi3aliil A0 MDKXHAPOIHHUX CTPYKTYp YU
iHmux cdep i3 BUMMM piBHEM oruiaTH mpami. PiHaHCOBa HECTaOINBHICT
MIPOSIBIIIETHCST y Opak KOIITIB AJIs 3a0e3meueHHs HisUTBHOCTI y MPOMIKKax
MK TIPOEKTAMH Ta OOMEKEHI MOXXJIHMBOCTI 3allydaTH pecypcH st
PO3IMHUPEHHS TisSUTBHOCTI.

TakuM YHHOM, KJIIOYOBI BUKIHKH, 3 SKAMH CTHKAIOTBCS TPOMAaJCHKi
opraHizamii, MIKPECITIOTh HEOOXIOHICTH YIOCKOHAJCHHS CHCTEMH IIij-
TpuMKkd ['O 3 GOKy 3aKOHOTBOpISL: TOCHJIEHHsS (iHAHCOBOI CTaOUILHOCTI
Yyepe3 IPaHTOBI NPOrpaMu Ta JEPKaBHI 1HINIATHBH, 3MEHIICHHS KaJpPOBOI0
BUTOpaHHS LUIIXOM CTBOPEHHS YMOB JUIsi PO3BHTKY Ta MOTHBAIi mepco-
Hally, a TakoX 3a0e3neueHHs 0a30BUX peCypCiB, BKIIOYAIOYM TEXHIUHE
OCHaleHHsI Ta Oe3meky koMmaHiu. [lomonaHHs HUX TMPOOJIEM € KPUTUYHO
Ba)XXJIMBUM 7Sl €pEKTUBHOT POOOTH TPOMAJICBKUX OpraHizaiiil, miATpUMKH
BOJIOHTEPCHKHX IHIIIIaTUB Ta 3MIIHEHHS TPOMAISHCHKOTO CYCITIBCTBA

B YKpaiHi.
Kpim Toro, cyyacHi BUKIMKH — TaKi K BiffHa, Oe3rmeka, pernpecii, iHpop-
MaIiifHi 3arpo3u — BHUMAralTh BiJ 3aKOHOJABCTBa OUIBII THYYKUX

MEXaHi3MIB MITPUMKH Ta 3aXHUCTy T'POMAaJChKuX opranizamid. 'O, oco0-
JIMBO Ti, SKi NPAIIOIOTh Y TyMaHITapHii, IpaBo3aXUCHI YU BOJIOHTEPCHKI
cdepax, OBUHHI MaTh rapaHTOBaHUil J0OCTyM 70 (D iHAHCYBAHHS, 3aXUCT BiJl
TUCKY 1 pPerpeciii, a Tako MOXJIHMBICTh OpaTu y4acTb y (OpMyBaHHI IOJIi-
THUKU Ta TPOMAJSTHCHKOMY IiaJ1031.

BignoBinHo g0 naHuMx, HamaHuWxX y koBTHI 2024 poky Llentpom dop-
MyBaHHsA ToJiTHKH [4], B YKpaiHi cIOCTepiractbCsi CTiKa TEHICHIIIS
no 30umemeHHs KimbkocTi ['O, He3Bakaloum Ha CKIAQJAHI YMOBHU BiifHH.
Cranom Ha 2022 pik kimekicte ['O craHoBmima 96 543 oprasizamii,
y 2023 pomi BoHa 3pocna g0 99 556, a mo 2024 poky mocsirma 104 483.
Taka nmuHaMika TIATBEPIUKYeE, IO HABITH y IEPiOJ] BOEHHOTO CTaHy YKpa-
{HCBKI TpPOMaJsIHM NPOJOBXKYIOTH OpPraHI30BYBaTHUCA JUI BUPIIICHHA
ComialbHUX, TYMaHITAPHUX 1 MPaBO3aXMCHUX 3aBIaHb. AHAJITHYHI JaHi Ta-
KOX CBi4ath, mo Oinbmicts ['O 30cepemkeni Ha BOJTOHTEPCHKii JOMOMO3i,
miarpumui  Cwr  ob6opoHm, peaOimitarii BeTepaHiB, aHTHUKOPYIIIHHINA
JiSUTBHOCTI Ta 3axHCTi mpaB JroauHH. Lle migkpeciroe He nuIIe COIiaabHy
3HAYYIIICTh iXHBOI poOOTH, a ¥ KIOYOBY pONb Yy MIATPUMIN O€3NeKH,
cTabiTpHOCTI Ta AEMOKPAaTHYHUX MpOIEciB y KpaiHi. BogHodac aHamiTuku
BiJ[3HAYAIOTh, 0 €(PEeKTHBHICTH AIsITHLHOCTI 'O 3HAYHOIO MIpOIO 3aJICXKHTH
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Bil HaJeXHOT KOMYHIKAIll 31 CYCHUIBCTBOM, NPOTE y CYYaCHHX YMOBax
il ycKJaJHIOE€ 3pOCTaHHS COLaJIbHOI HANpYXXEHOCTI Ta BTOMa HACEJICHHS.
I'O 3annIaroThCsl KPUTUYHO HEOOXITHUMU JUIS YKPATHCHKOTO CYCIIJIbCTBA:
BOHM 3a0€3NedYyroTh MpPSAMHUHA 3B’SI30K MDK TpPOMajsHAMHM Ta JEpPKaBolo,
BUKOHYIOTh (DYHKLII cOLianbHOI MIATPUMKH Ta MPABO3aXHCTY, CIPHIIOTH
3MIITHEHHIO T'POMAaJITHCHKOTO CYCITiIbCTBA.

Ot1xe, TpaBOBUH cTaTyc TPOMAJICBKUX OpraHizaliii — Iie He JIHIe
¢dopMmanbHe IOpUIWYHE IOHATTA, aje i JKMBa MPAKTHKa TPOMAISHCHKOTO
cycminberBa. 3akoH «IIpo rpomManchki 00’ € THAHHSY CTBOPIOE MIITHY OCHOBY,
OpoTe IJIsl PEalbHOrO 3MIIHEHHS TPOMAISHCBKOTO ceKkTopa B YKpaiHi
moTpiOHI K 3aKOHOZABYI iHIIIaTWBH, TaK i aKTUBHAa ydacTh camux IO,
JIepKaBHAX OpraHiB Ta JOHOPCHKHX IHCTHTYHIH y TOOYIOBi Oiibn
MIPO30p01, CHIIFHOI Ta BiNOBITAIFHOI MepekKi HEMPUOYTKOBUX OpTaHi3amii.

Jlitepatypa:

1. Koncruryuis VYkpainm : 3akon VYkpainum Big 28.06.1996 p.
Ne 254k/96-BP. Jlata onosnenns: 01.01.2020. URL: https://zakon.rada.gov.ua/
laws/show/254k/96-Bp#Text (nara 3Bepaenns: 13.11.2025).

2. Ilpo rpomanceki 00’emHanHs : 3akoH Ykpaiuum Bix 22.03.2012 p.
Ne 4572-VI1. HNara onoenenns: 03.09.2024. URL: https://zakon.rada.gov.ua/
laws/show/4572-17#Text (nata 3Bepuenns: 15.11.2025).

3. YumM XuBe TpOMaITHCHKE CYCIUIBCTBO MPOTITOM JIBOX POKiB BiifHH —
nocmimrenuass KMIC. Vipingopm — akmyanvni nosunu Yxpainu ma ceimy :
eeo-caum. URL: https://www.ukrinform.ua/rubric-society/3858322-cim-
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(mara 3BepuenHs: 17.11.2025).
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AJIMIHICTPATUBHO-IIPABOBI TAPAHTII JIAJIBHOCTI
KOMYHAJIbHUX OIANPUEMCTB, YCTAHOB, OPTAHI3AIII

Sunentiok Craniciaas Bonogumuposuv
acnipanm kageopu 2ay3e020 npasa ma npagooXoOPoOHHOI OisnbHOC
Llenmpanvroykpaincokuii OepaicasHull yHigepcumem
imeni Bonooumupa Bunnuuenka
M. Kponusnuyvkuii, Yxpaina

BcraHoBICHHS IOPHIUYHUX TapaHTii, HEOOXITHUX I peattizallii ocoda-
MH CBOiX IIpaB, y TOMY YHCIIi II0J0 TPOBA/KECHHS IEBHUX BHUIIB JisUTHHOCTI,
€ HEOJIMIHHUM 00O0B’SI3KOM JIEMOKPaTU4HOI Ta IPaBOBOI AEPIKaBH.

Tapantii (Bim ¢panm. garantie) — 3abesmedenns, mopyka [1,c. 117].
BinmoBigHO, OPUAMYHI TapaHTii CTOCYIOThCS BHU3HAYECHUX Y IMPABOBOMY
T0JIi, HacaMmepell Ha HOPMAaTHBHO-NIPAaBOBOMY DiBHI, MEeXaHI3MIiB 3a0e3Ie-
YEHHsI 4YOroch (IIpaB, CBOOO, 3aKOHHHUX IHTEPECIB TOLIO).

AJMIHICTpaTHBHO-TIPAaBOBI I'apaHTIl € PI3HOBUIOM IOPUAWYHUX TapaHTii
TOpsiA 31 IMBLIBHO-TIPABOBHUMH, KPHUMiHAJIBHO-TIPABOBHMH, KOHCTHTYLIHHO
MIPaBOBUMH Ta MI>KHApOJHUMH TapaHTiaMu [2, c. 60]. Taki rapanTii eqHaOTH
B OJIHE IIiJie MpaBoBe Ta (haKTHIHE MOJOKCHHS CyO’ €KTIB NpaBa, BCTAHOB-
JIOI0YH HEOOXiTHI FOPUINYHI OCHOBU JUTS TEPETBOPEHHS HATaHHWX iM IOB-
HOBaXCHb 3 MOXIIMBOCTEH Ha peanbHicTh [3, c. 49]. Binrak y KOHTEKCTi
00paHOi TeMaTWKU yOadaeThcsi, IO OCHOBHE NpHU3HAYEHHS aaMiHicTpa-
TUBHO-IIPAaBOBHMX TapaHTiil moJjsirae y 3a0e3leueHHi Hale)XHUX YMOB IS
MPOBA/PKEHHSI KOMYHaJIbHUMHM IIANPUEMCTBAMH, YCTaHOBaMH, OpraHizaili-
SIMU JIISUTBHOCTI, 00yMOBIIEHOT iX yCTAHOBYMMU 3aBJIAaHHSIMH.

[Mopsin 3 ©UM MIATPUMYEMO AYMKY IIPO JOUUIBHICTH PO3YMIHHS aaMiHi-
CTPaTUBHO-NIPABOBHUX TapaHTil SIK CHCTEMH Iepei0adeHuX YMHHUM Halio-
HaJIbHAM 3aKOHOJABCTBOM JEP’KaBHO-BIAJHHUX 3aco0iB BIUIMBY Ha COLi-
aJIbHE CEpPe/IOBMIIE 3 METOI0 CTBOPEHHS YMOB JUIsi O€3INEepeIIKoIHOT peati-
3amii mpaB, X 3aXUCTy, BIIHOBICHHA i KOMIICHCAIl y pa3i MOpyIICHHS
[4, c. 275].

Posrsnatoun npobneMaTuky (yHKIIOHYBaHHS KOMYHAIBHHX IAIIPU-
€MCTB, YCTaHOB, OpraHi3amii sk Cy0’€KTiB aJMIHICTPAaTUBHOIO IpaBa BOa-
YaEThCS, M0 CepeJl BIAMOBITHUX aMiHICTPAaTUBHO-TIPABOBUX TapaHTId BU-
XiJTHE 3HAYEHHs MAIOTh Ti, [0 BCTAHOBIIIOIOTH 3200POHY HE3aKOHHOTO BTPY-
YaHHSA OpraHiB ImyOiiuHOi Biagm y iXx misnbHicTH. lle 3abesmeuye mepen-
6auyBaHICTh aMiHICTPaTHBHO-TIPABOBOIO PETYIIOBAHHSI, MIHIMI3ye PH3UKH
HEOOTPYHTOBAHOTO AJAMIHICTPATHBHOTO BIUIMBY Ta CHPHSAE CTAJIOMY COIIi-
AIbHO-€KOHOMIYHOMY PO3BUTKY TEPUTOPIAIBEHIX IPOMAI.
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BomHouac i3 BTparoro 4MHHOCTI ['OCmomapChbKuM KOICKCOM YKpaiHH
(3 28.08.2025 p.) Taki rapaHTii Oynu A€NIO HiBENHOBaHI, aJKe 3aKOHOIaBY1
MIPUIHCH, W0 NPSIMO OOMEXYBaJlM BTPYYaHHs OpraHiB JIE€p>KaBHOI BIaIu
il opraHiB MiCIIEBOTO CaMOBPSITyBaHHs, iX MOCAIOBUX OCI0 y rOCHOAApPCHKY
JISUTBHICTD Cy0’€KTIB TOCIOAAPIOBAHHS, Y TOMY YHUCHI MPH 3[1I{CHEHHI HUMHU
3aXOJiB JICPKABHOI'O KOHTPOJIO Ta Harmaay (ct.cr. 6, 19, 23), Takox
BTPaTHJIM YMHHICTb. TOX Hapasi 3acaiy «HEBTPyYaHHS» JiepxkaBu (B 0coOi
BiNIOBITHHUX OpPTaHiB IyOIIYHOI BIaI1) MICTITHCS Y:

1) cr. 19 Koncrurytii Ykpainu (30008’ 13y€ MiATH Ha TMACTaBi, B MeXax
MMOBHOBa)XKEHb W y cmocid, mo mependadeni Koncturyriero i 3akoHaMu
VYxpainn);

2) ct. 7 3akony VYkpainm «[Ipo 3acamd BHYTPIIIHBOI 1 30BHINIHBOT
momitTuku Bim 01.07.2010 p. Ne 2411-VI (3akpimtoe Ha piBHI 3acamu
BHYTPIIIHBOI TOJITHKA B EKOHOMIYHIM cdepi «3MEHIICHHS BTpy4YaHHS
JICp’KaBH B €KOHOMIUHY JISUTBHICTH CY0'€KTIB TOCIIOIApIOBAHHS, CIIPOILCHHS
CUCTEMHU OTPUMAaHHS J03BOJIBY);

3) cr. 3 3akony Ykpainu «IIpo OCHOBHI 3acaju JEP:KaBHOTO HATJISIIY
(xoHTpOITI0) ¥ cdepi rocmoaapchkoi aismbHOCT» Big 05.04.2007 p. Ne 877-V
(BITHOCUTh «HEBTPYYaHHsI OpraHy JAEp>KaBHOrO Harjsay (KOHTPOJIIO)
Y AISIBHICTE Cy0’€KTa TOCHOAAPIOBAHH 0 OCHOBHUX NMPUHIMUIIB HATIISITY
(kOHTpOJTIO).

IIpore mpsimoi 3a00poHM Ha BTPYYaHHS OpraHiB IyOTIYHOI BIaIU
Yy HOiIbHICTE CYO’€KTiB TOCHOAAPIOBaHHA, y TOMY YHCII KOMYHAIIbHUX
MIATPUEMCTB, YCTaHOB, OpraHizamii, sk me mependadas ['ocrmomapchbkuid
KoJieKC YKpaiHH, YHHHE 3aKOHOJABCTBO Hapa3i HE BCTAHOBIIOE. Y 3B’S3KY
3 IUM BB@XAEMO, HIO0 3 METOI0 3allOBHEHHS NPOTAINH, OO0YMOBJIEHHX
BTPaTOI0 YUHHOCTI [OCHomapchkuM KoAeKcoM VYKpaiHu, cT.2 3akoHy
VYkpainu «[Ipo 0coOiaMBOCTI peryioBaHHS IisUIBHOCTI IOPHUIMYHHUX OCIO
OKpEMHX OpraHizauiiHO-paBoBUX (GOpM y HepexijHuil nepion Ta o0’ex-
HaHb opuaAndHUX ocio» Big 09.01.2025 p. Ne 4196-1X, nouiibHO TOMOBHUTH
HOBOIO YaCTHHOIO TAKOTO 3MICTY:

«5. HezakoHHE BTpy4aHHS, y TOMY YHCJIi IPH 3IIMCHEHHI JEep)KaBHOTO
Harmsiny (KOHTpOJIIO), OpraHiB Iep)KaBHOI B W OpraHiB MicLEBOro
CaMOBPSTYBaHHS, IX IOCAOBHX OCi0 Y TOCIIONAPCHKY MiSTbHICTH CY0 €KTIB
TOCHOJApIOBAaHHs], a TaKOX OYIb-sKi HE3aKOHHI NEpeINKOKAHHS TakKid
JISUTEHOCTI 3200POHSIOTHCS. ».

Cepen iHIIOTO BapTO 3a3HAYMTH, IO aMIiHICTPATUBHO-TIPABOBi rapaHTii
JiSUTBHOCTI KOMYHAJIBHHX MiAIIPUEMCTB, YCTAHOB, OpraHi3allii MOXYTh
CTOCYBAaTUCSl MEXaHI3MIB 3aXHCTy iX TpaB 1 3aKOHHUX IHTEpeciB, mare-
piajgbHO-TeXHIYHOTO, PiHAHCOBOTO 200 KaJPOBOTO 3a0€3MeUeHHs, BPETYIIbO-
BaHOCTI MOPSIKY HPU3HAYEHHS KepiBHHKA Ta (OpPMyBaHHS agMiHicTparii,
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BHYTPIITHLOOPTAHI3AMIHOT aBTOHOMIl, BH3HAYEHOCTI YCTAaHOBYHUX IliJIeH
1 3aB/IaHb TOIIO.

TakuM YMHOM, MOKEMO 3pOOMTH BHCHOBOK, IO aJMiHICTPaTUBHO-
NPaBOBI TrapaHTil MAiSUIBHOCTI KOMYHAQJIbHHUX MIJNPHEMCTB, YCTaHOB,
opraHizaniii — Iie BU3HA4YCHI Ta 3aKpilJIeHI y HOpMax aJMiHICTPAaTHBHOTO
IpaBa yYMOBH, 3acO0M 1 MEXaHi3MH, MO0 HEOOXimHI Juis 3a0e3redeHHs
iX HaJeKHOTO Ta CTAIOr0 (QYHKIIOHYBaHHS, Yy TOMY YHCII 3aXHUCTY
BiJl HENPaBOMIPHOTO BTPYYaHHS OpPTaHiB ITyOJIdHO{ BIIAJAH, Ta CTBOPEHHS
OpraHi3alifHNX 1 MPOUEAYPHUX TIEPEeIyMOB IPOBAIKEHHS IisUTBHOCTI,
00YMOBIICHOI YCTAaHOBYHMH 3aBIAHHIMH.
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OPI'AHIBANIA PO3IJIAAY KPUMIHAJIBHOI'O ITPOBAI’KEHHSA
B YMOBAX BO€EHHOI'O CTAHY

Binniiiuyk Ipuna BuaauciaaBiBHa
cmyoenmka 1 Kypcy ¢hakynomemy npasa, yManimapHux i CoyianrbHux Hayx,
Kpemenuyyokuii nayionanvuuii ynieepcumem
imeni Muxaiina Ocmpoepadcvrkoeo
M. Kpemenuyx, Yrpaina

3ampoBa/KEHHST BOEHHOTO cTaHy B Ykpaini 24 miotoro 2022 poky
CTBOPWJIO Ha/I3BUYaiiHI YMOBH ISl PYHKIIOHYBaHHS CUCTEMH KPUMiHaJIbHOT
toctuiii. TpanmuiiiiiHa, 3aKOHOIaBYO BCTAHOBJICHA MOJEIb CTPOKIB, MPO-
LeAyp Ta TapaHTid KPUMIHAJIBHOTO IPOBAKCHHS MepecTaia BiAMOBIAaTH
peajJbHUM MOXKJIMBOCTSIM CyNOBUX ycTaHOB. IlocTiifHi oOctpinu, 3arposu
Oesrielli yYaCHHUKIB IpoLeCy, a Takox repedoi B poOOTI kpuTH4HOI iH(pa-
CTPYKTYpH (30KpeMa, BiICYTHICTh CIIEKTPOIIOCTaYaHHS Ta 3B’S3KY) 00’ €K-
TUBHO YHEMOXJIUBHIIM Oe3IepepBHE 31IICHEHHS TPaBOCY IS

KpuminanpHe mMpaBo Bifirpae BUpIMIAIBHY POJb K IHCTPYMEHT MPOTUIL
HaWTSDKYMM 3JI0YMHAM, IO CTaHOBIATH NpAMY 3arpo3y Oesremi JepkaBu
Ta CYCHUIBCTBa IiJ 4Yac BiifHM. B yMoBax BIHCHKOBOTO HYacy OCOOIHBOI
cycninbHOT HeOe3neky HaOyBatoTh Taki 3JIOYMHU: JIep)KaBHa 3pajia, TepOpHcC-
TUYHA JiSUIbHICTh, BOEHHI 3JI0YMHH, JUBEPCis, MapoaepcTBo. KpumMinanbHuit
Kozekc YkpalHu mependadae CyBOpi MOKapaHHs 3a I JISIHHA, IO Iia-
KpEeCJIo€e IXHiI BUHATKOBHUH XapakTep 1 MPIOPUTETHICTH IXHBOTO PO3CIi-
JIyBaHHS Ta IOKapaHHs JJIsl NPAaBOOXOPOHHUX opraHiB. KirouoBum acrek-
TOM peai3amii KpUMiHAJIFHOTO TIpaBa € JOKYMEHTYBaHHS Ta PO3CIiTyBaHHS
BOEHHMX 3JIOYHMHIB, SKi IiJNaJalOTh MiJ FOPUCAUKIII0 HE JMIIE HaIio-
HallbHUX, ajle W MIDKHApOAHUX opraHiB npaBocyand. IIpore, cydacHa
JISUTBHICTh KPUMIHAJILHOT FOCTHILT 31 TOBXYETHCS 31 CyTTEBUMH BUKINKAMH,
CHPUYMHEHNMHU ITOBHOMACIITaOHOIO BiHOIO, pYHHYBaHHSM iH(pPACTpPyK-
Typu Ta OOMEXEHOI0 POOOTOI0 JAEpXKAaBHUX IHCTUTYLIH. 3 OINILy Ha Iie,
TOCTPO TIOCTa€ MoTpeda B METOIOJIOTIYHOMY HEPEOCMHUCIICHHI OopraHizarii
KPUMIHAJBHOTO MPOBAKEHHS Ta HOPMATHBHIM amanTamii mporecyaJibHUX
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CTPOKIB 10 YMOB BOEHHOTO CTaHy. UMHHA MOJEIb CTPOKIB HE BPAXOBYE
00’ €KTHBHOT HEMOJKJIMBOCTI X JJOTpUMaHHS B yMOBax 30poitHoi arpecii.

Ils npobGiemarnka Oyia mpoaHami3oBaHa Ha KOHKPETHOMY HpPHUKIALi
KpUMiHAIBHOTO TpoBa/keHHs Ne 592/881/21 miomo o0OBHHYBaYCHHS
B. B. BacuneHka y HU3I 0COOJIMBO TSDKKHX CEKCYaIbHHUX 3JI0YMHIB MPOTH
ManonitHiX. CrnpaBa Oyna BiKpHTa 10 IOBHOMACIITaOHOIO BTOPTHEHHS
(migroroBue cynoBe 3acigaHHs npusHaueHo Ha 02 motoro 2021 poky).
OOBuHYBaYeHHS BKIIOYAa€ KPHUMIHANBHI IPABOIOPYIICHHS, IependadeHi
9. 1 cT. 263 (He3akoHHE MOBOKEHHS 31 30poe€ro), 4. 1 cT. 155 (craTesi
3HOCHHH 3 0CO00I0, fIKa HE JOCATNIAa CTaTeBoi 3pinocTi), 4. 2 cT. 156 (po3-
OCmICHHS HETIOBHOITHIX), 9. 6 cT. 152 (3rBanTyBaHHS MaJlONITHBOI) Ta 9. 6
ct. 153 KK VYkpainu (HacHIBHHIIBKE 3aJOBOJICHHS CTaTEBOi IMPHCTPACTI
HETPUPOJHUM CIIOCOOOM TIomo MainoiiTHpoi). Ilicmsa mowaTtky BiliHH
pO3TJISII CIpaBu OYB CYTTEBO YCKIAJAHEHHUI Ta 3arTsarHyTwid. LIi 3aTpumku
NPU3BEJIM 0 TOJBIHHOTO MOPYIIEHHS MpaB: 1) NOpYyLIEHHS NpaB OOBH-
HYBau€HOro, 10 OyJl0 BH3HAHO C€BPONEHCHKMM CYIOM 3 MpaB JIIOJUHU
(ECIL) y 3asBi Ne 30755/23; 2) nopyiieHHs paB MOTEPIIINX — MAIOJITHIX
JITeH, IS AKAX TPUBala BiZICYTHICTH OCTATOYHOI'O BHPOKY CTa€ (POPMOIO
BTOPMHHOT TpaBMaTH3allii.

Kateropis Ta 4yTamBiCTh NMPOBAKEHHS CTOCYETHCS OCOOJIMBO TKKHX
3JI0YMHIB MPOTH CTATEBOI HEJOTOPKAHHOCTI AiTeH. 3BakalouW Ha IO KarTe-
TOpIilo0, MPOBALKEHHS ITiAJSTae KOJIETiaIbHOMY po3risiny cynoM. Kirouosoro
OCOONHMBICTIO € Te, M0 MOTEPIUINMHA € ManoiiTHI fitH. Lle poduts mpomec
HAQ/I3BHYAIHO YYTJIUBUM 3 OTJIALY HA MOTEHIIIHI IICHXOJOTIYHI HACIiIKA
SIK U CAMHX TMOCTPAKIAINX, TaK 1 Ui CycmijbcTBa B mijiomy. CyMmchka
o0macte Mae moHany 560 KM CHiIBHOTO KOpOHY 3 P® Ta Oyna omHiew
3 HepILIKX, 10 MOCTpaXaajia BiJl TOBHOMACIITAOHOro BTOprHeHHs. YacTrHa
TepuTopii obnacti Oyia okynoBaHa y 2022 potii, a micist 3BUIbHEHHS PETioH
3aJIMIIAETHCS M/l TIOCTIHHUMHU 0OCTpiIaMu (PaKeTHUMH, apTUIIEPiHCHKUMU
Ta JPOHOBUMH). 3apiuHuii paifon M. Cymu, Je poO3TamoBaHO Cyj,
110 PO3IIIAAE CIIPaBy, HEOJHOPA30BO 3a3HABAB BOPOXKUX ATaK, IO CTBOPIOE
3Ha4Hi Oe3rmekoBi pu3uku. [Jo Toro  cuctemHi yaapu PO mo eHepreTuuHiit
iHppacTpyKTypi YKpaiHH TPH3BENH [0 MacoBaHUX MOIMKomKeHb TEC
Ta migctaHnid. HacmigkoMm € TpuBanmi Ta HemepenOadyBaHI BiAKITIOYCHHS
€JIEKTPOSHEPTil, [0 KPUTUYHO BIIMBAE HAa POOOTY Cyay: 1) yCKIaIHIOETHCS
¢GyHKIIOHYBaHHSI €IMHOT Cy0BOi iHpOpManiiHO-TeNeKOMYyHIKaliiiHOI cuc-
temu (€CITC); 2) 0OMeXyeThCsT MOKIIMBICTh TMPOBEACHHS CYAOBUX 3acCi-
JaHb, 3) CTae HEMOXJIMBUM 3a0e3neuntd O0OOB’SI3KOBY aymiodikcartito
CyIIOBOTO TIpoIlecy, SIK Toro BUMarae KpuMiHampHHHA TNpoLecyanbHUI
KOJIeKC YKpaiHu.

BoeHHuil 4yac yHEMOXJIMBHUB IIPOBEJEHHS 3HAYHOI YaCTUHM CYIOBUX
3acijianp (BiACYTHICTH CBiTNa/ikcarii, TpUBOTH, OOCTPLIN), CIPUYMHUBIIN
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CYTTEBI TpoliecyanbHi 3aTpuMKH. AnBokaTka JI. KpuBopyduko momana ckap-
ry no €CIIJI nHa HaaMmipHy TpUBajJicTh TPUMaHHSA Wi BapTolo (3asBa
Ne 30755/23). Lo ckapry Bkmoumiau 1o pimeHHs «Syrytsya and
Others v. Ukraine» (05.09.2024). €CILJI BctaHOBHB NOpPYIIEHHS 1. 3 CT. 5
KonBeHuii (TpuBaJicTh OCYJOBOTO TPUMAaHHS), MiATBEPIMBIIM CHCTEM-
HicTh mpobseMu B Ykpaini. Xoda nopymieHHs 1. 4 cT. 5 He OyJi0 BCTaHOB-
JIeHOo, (aKT HaJMIPHOTO JJOCYAOBOTO yB’SI3HEHHS CTaB HETaTHBHUM BHCHOB-
KOM IIPOTH YKpaiHH.

Pimenns €Bpomneiicekoro cyay 3 npas sronuau (€CILI) npotn Ykpaiau
BHKITMKAIOTh TOCTPUHN CYCIIUTBHO-TIOMITHIHUNA pe30HaHC. ATBOKaTKa, KOMEH-
TYIOUd Taki pIOICHHSA, HAarojocmia, IO BOHH € «OpyZHOIO IUIIMOIO
MOPYIICHHS 3aKOHY KOHKPETHHMH CYAIIMID» (3apidHOTO paifoHHOTO Cymy
M. Cymu, CyMmcpKoro amersimiiiHoro cyxmy). Lls ominka Bkasye Ha iHIWBI-
JyalbHY BiNOBITAIBHICTh CYJUIIB, X0UYa CJIiJ BU3HATH, 1[0 3HAYHA YACTHHA
mpoIecyalbHUX TMpo0ieM 00’€KTUBHO 3YMOBJICHA HACTIAKAMU TIOBHO-
MacimTabHoi BiiiHH.

Curyanisi yCKIaJHIOETbCS KPUTHYHOKO BpA3NIMBICTIO MpaB Malo-
JITHIX TOTEPHUIMX. 3aTATYBaHHS CIPaBH, SK MPOJCMOHCTpPYBaja CIpaBa
592/881/21, npuzBomuth 10: 1) HOBTOPHOI NCHXOJNOTIYHOI TpaBMaTH3allii:
HeoOxigHicTh 3HOBY MEpeXWBATH MO0 A dYac IOBTOPHHX 3acilaHb
Ta OYIKYBAaHHS BHPOKY 3aBJA€ 3HAYHOI €MOLIHHOI HIKOAW; 2) BTOPHUHHOI
BikTHMI3aMii (secondary victimisation): Cama cynoBa cucTeMa, HEHaBMICHO
3aTATYIOYHM TIPOIIEC, CTA€ JDKEPEJIOM HETaTMBHOTO BIUIMBY Ha IICHXIKY
mutuau. e npsamo cymepeunts Korsentnii OOH mpo npaBa auTuHH, 3TiTHO
3 SIKOI0 IHTEpPeCcH OUTHHHM MawoTh Oytu nominyrounmu. €CIUI y cnpasi
«M.G.C. v. ROMANIA» (2016) miaTBepauB, II0 3aTATYBaHHs MPOBAI-
JKEHHsI 1100 CEeKCYyaJlbHOrO HACWJILCTBA IIKOJUTh IICUXOJIOTTYHOMY
3II0POB’I0 JIiTEH Ta CylepeunTh TXHIM HaWkpaimuMm intepecam. ToOto, mae
Miclle MoJBiifHe MOpYIIEHHS NpaB — K OOBHHYBAu€HOTO, TaK 1 HaMOUIbII
BPa3NMBHX NOTEPILIMX, 10 BUMArae HeraitHol CHCTEMHOT KOPEKIIii.

[porecyanpHI CTPOKH € KIIFOUOBOIO PETYISTHBHOK (YHKIIEIO KPHUMi-
HAJIEHOTO TIPOIIECY, 3a0e3Meuyrour HOTO BIOPSAKOBAHICTH 1 peaii3aliro
MPUHOUIY po3yMHOCTi. OJJHaK B yMOBAaX BOEHHOTO CTaHy JOTPUMAHHS IIHX
CTPOKIB € (AKTMYHO HEMOMNJIMBMM a00 BKpall yCKIaJHEHHM dYepe3
00’exTHBHI Oap’epu: 1) mepedoi 3 eneKTpoeHeprieto Ta 3B’s13koM; 2) HeOe3-
IeKa NepecyBaHHS Ta MOBITPSHI TPUBOTH; 3) HEMOXKIMBICTH JOCTABKH
YYacHHKIB, MaTepialiB CIIPaBU 49X 3yMUHEHHS/0OMEXEeHHS pOOOTH CYiB.

Opranizanis KpUMiHAIBHOTO TPOBA/DKEHHS 0a3yeThCsl HA HOPMAaTHBHIN
MOJENi s cTablIbHUX YMOB, TOJI SIK peaqbHi MOXJIMBOCTI ii BUKOHAHHS
B yMoBax 30poitHoro koHQuIikTy KaTacTpodidHo oOmexxeHi. BiliHa ctama
CTPEeCc-TeCTOM Ul KpPUMIHAJNBHOI FOCTHINI, SKWH TMOKa3aB i CTPYKTYpHY
Bpa3UBiCTh. BIiICYTHICTh aganTUBHOI MOIENI CHOPUYHMHSE HE JIHIIE
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MpoIeCyalibHi 3aTPUMKH, a W MiXKHApPOJHO-TIPABOBI Ta COIiaIbHI HACIIIKH
(pitrennst €CILJI, 3pocTranHst HemoBipH). MeTOMONOTIYHO Ba)KJIMBO Bpaxo-
BYBAaTH NPHHIMI 00’ €KTUBHOCTI, @ TAKOK NPUHIHUI CUCTEMHOCTI, 110 BUMa-
rae BpaxyBaHHS 30BHILIHIX YMHHHKIB, SKi BIUIMBAIOTh Ha Peallizallifo HOPM.
OOCTaBUHM BOEHHOTO CTaHy MAalOTh OYTH apryMEHTOM JUIi HOPMAaTHUBHOI
KOpEeKIIii mpaBmJI opradizanii KpEMiHaJIBHOTO IPOBAKEHHS.

Apanranisi KpUMiHaJIBHOTO IIPOLECY O YMOB BOEHHOT'O CTaHy BHMAarae
KOMIUIEKCHOI HOPMAaTHBHOI MOJEpHi3alii, sSIka MO)Ke BKIIOYAaTH TaKi KIO-
4oBi 3axoad: |) yTOUYHEHHS MpPOIECYaTbHUX CTPOKIB: a) KOHKPETH3aIis
MIOHSTTS «PO3YMHOTO CTPOKY» 3 YpPaxyBaHHSIM CIEL(]iKH BOEHHOTO CTaHy;
0) BCTAHOBIICHHSI THYYKHX CTpPOKIB A OKPEeMHX IIPOLECyalbHUX il
B) 3aIPOBAHKCHHS CIICIIAIbHUX TPOLEAYp Ui MPU3YNWHEHHS Y BigKiIa-
JCHHSI CTPOKIB; 2) PO3BHTOK AWCTAHIIHHOTO MPOBAKCHHS — BIOCKOHA-
JICHHS MEXaHi3MiB JHMCTAHIIHHOTO TMPOBA/PKCHHs (HANPUKIAN, BiJCOKOH-
(epeHIB3B’s3Ky); 3) opraHizaniiHO-METOAUYHE 3a0C3MCUCHHST — CTBOPCHHS
METOIUYHHUX PEKOMEHJAIH Il YIOBHOBa)XEHHX OPraHiB IOJO Iiif B yMO-
BaXx BiJICyTHOCTI €JIEKTPONIOCTaYaHHs UM 3B SI3KY.

TakuM YHHOM, OpraHi3auisi KPHUMIHAJbHOTO INPOBAIKEHHS B yMOBax
MOBHOMAcUITaOHOI BifiHW BUABWIA (DyHIAMEHTAJIbHE MPOTHUPIYYS MIXK iCHY-
109010 HOPMATHBHOIO MOJIECIUTIO, PO3PAXOBAHOIO Ha CTAOUIBHICTD, Ta pPealb-
HUMH MOXJIMBOCTSAMHU Ii BHUKOHAHHS B CHTYyalil 30pOHHOrO KOH(DIIKTY.
AHaIi3 mpakTHKH (30Kpema, cripaBu Ne 592/881/21) nemMoHCcTpye, 0 YHHHA
cUCTEeMa CTPOKIB 1 IPOIIEyp HE MOXKe 3a0e3MeUUTH OaTaHC MiK: TapaHTIIMHU
paB OOBMHYBAa4YECHOTO; IpPaBaMM IOTEPHUINX; IHTEpPECaMH IPaBOCYAI.
s He34aTHICTh CIPUYMHEHA CUICTEMHUMHU OOMEXEHHSAMU: BOEHHUMU JTiSIMH
Ta pyiHyBaHHSIM KpuTH4HOi iH(MpacTpykTypu. [loTpiOHa He mpocTo Tex-
HiYHA KOPEKIis, a METOJOJIOTIYHE TePEeOCMHCIIEHHsS C€aMoi CTPYKTYpHU
KPUMIiHaJIbHOTO MPOBAKEHHS, 110 OXOIUIIOE: TEMIIOPAIIbHICTh (YIIPaBIiHHS
CTpOKaMH); OpraHizaliiiHy THYYKIiCTb, NpPIOPUTETHICTh KaTEropid crpas;
NPOLIEAYPHI aJrOPUTMH B HA/3BUYAHHMUX YMOBAx; pojb LU(PPOBUX IHCTPY-
MEHTIB TPaBOCYIJS; MEXi BIAOBIAaTBHOCTI IepKaBH 3a JIOTPUMAHHS
MIPOLIECYaIbHUX T'apaHTiMH.

BingcyTHicTh amanTHBHOI MOJENi NPU3BOAMTH HE JIMIIE JIO IPOILECY-
IFHUX 3aTPUMOK, aje i Ma€ MOJIITHYHI, MiXKHAPOAHO-TIPABOBI Ta COIiaNIbHI
Hacnmigky: Bifg HeratuBHUX pimeHs €CIJI mpotu YkpaiHm mo mamiHHS
JIOBIpH CYCITUIBCTBA A0 IpaBocy/yisd. BiliHa 4iTKo mokaszana CTPYKTYpHY
Bpa3NMBICTh KpuUMiHaMBHOI focTumii. OpraHizailis KpUMiHAJIBHOTO MPOBAj-
JKEHHS MO 4Yac BIMHM BUMara€ TJIMOOKHMX 1 ITOCIIZOBHHX 3MIH Ha IBOX
piBHAX: 1) pinocodCHKUI/METOIONOTIYHIHI — MEPEOCMHUCIICHHS MOKINBOCTI
Ta MEX 3aCTOCYBaHHS IMPOLECYaJbHUX HOPM Yy HaJ3BUYANHHUX YMOBax;
2) MpaKTHYHHUA — BCTAHOBIICHHSI HOBHX, aJallTOBaHWX MPOIEAYpP, CTPOKIB
i rapantiif. Jlume ¢opMyBaHHS ananTUBHOI, CTiHKOI Ta NpaBO3aXUCHOL
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MPOIIECYaIbHOT MOEIi JTO3BOJHUTh 3a0e3MeYuTH €(DEeKTHBHICTh KpHUMiHATb-
HOTO CY/JIOYMHCTBA, 3aXWCT MpPaB YCiX YYaCHHUKIB 1 JOTPUMAaHHS MiXHa-
POJHUX CTAHIAPTIB y nepios 30pOHHOr0 KOHQIIKTY.
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AKTYAJIBHI TIPOBJIEMHA KPUMIHAJIBHOI
BIAITOBIJTAJIBHOCTI 3A HE3AKOHHE 3ATAYEHHSA
B YMOBAX BO€EHHOI'O CTAHY

I'op0 Tumodiii AugpiiioBny
cmyoenm 2 Kypcy cheyianviocmi «I1yoaiune ynpasuinms
ma aominicmpysantsy Pakynvmemy MeHeoHCMeHmYy,
E€KOHOMIKU Ma NCUXO0JI02ii
Lleporcasnuii mopeoeenbHo-eKOHOMIYHULL YHIGepcumem
M. Kuis, Yxpaina

B ymoBax moBHomaciiTaOHOI BiliHM B YKpaiHi nmuTaHHS e(EeKTHBHOCTI
AQHTUKOPYILIHHOTO 3aKOHOJABCTBA HaOyBa€ 3HA4YEHHs HalliOHANBHOI 0e3-
nekd. OCcoOMMBY yBary CychijibCTBa Ta MPaBOOXOPOHHHX OpPraHiB IPUBEP-
TaloTh (akTH BUSBICHHS Yy CIIy)KOOBHX 0Ci0 HEOOIPYHTOBaHHX AKTHBIB,
BapTICTh SKUX 3HAYHO MEPEBUIIYE TXHI 3aKOHHI JOXOAU. Y IIbOMY KOHTEKCTI
KJIFOYOBUM 1HCTPYMEHTOM KpHMIiHaJbHO-NIpaBoOBOi mpotuaii € crarts 368-5
Kpuminanpaoro xonekcy Ykpainu (mami — KK VYkpainu), ska mependauae
BIMTOBIAAJIbHICTD 3a He3aKOHHE 30aradeHHs [1].

MerToro mi€i Te3W € aHalmi3 MPOOIIEMHHMX AacCIeKTiB KBamidikarmii Ta
JI0Ka3yBaHHs HE3aKOHHOTO 30aratdeHHs B Cy9aCHUX pealisix.

Hucrnosumis ct. 368-5 KK Ykpainu Bu3Ha4ae He3aKOHHE 30aradeHHs sK
HAOyTTS 0CO00I0, YITOBHOBA)XXKCHOK HAa BHUKOHAHHSA (YHKINNA JepkaBu abo
MICIIEBOTO CaMOBpSIlyBaHHS, aKTHBIB, BAPTICTh SKUX OlIblle HIXK HA LIICTh
THCSY  IT’SITCOT  HEOMOAATKOBYBaHHUX MIHIMYMIB  JOXOJIB TPOMAJsH
nepeBuIye ii 3akouHi goxoxau [1]. OqHak nmpakTHYHA peai3aiis i€l HopMu
CTHKAETHCS 3 HU3KOIO TPY/THOIIIB.

Ilo-mepiie, onHI€I0 3 TOJOBHHX NpOONEM € BCTaHOBJICHHSA (HakTy
HaOyTTa akTBiB. PezonancHi poscmimyBanns 2024-2025 pokiB, 30Kpema
100 TTOCAIOBIIIB MEAUKO-coIianbHuX excreptaux komicii (MCEK), TLK
ta CII Ta mOAO MOXIMBOTO PpO3KPaJaHHS BEIMKOI CyMH TIpouler
B GHEpreTWYHINA cdepi YKpaiHH IiJ 9ac poCiiChKO-YKpalHCHKOI BilfHH, Tak
3BaHa omepauis "Minac", IeMOHCTPYIOTh TEHAEHIII0 /0 NPUXOBYBAaHHS
akTuBiB. YacTo KOIITH 30epiratoThCs y TOTIBKOBIH (hopMi a00 peecTpyroThes
Ha TpeTix ocib (poam4iB, JOBipeHHX 0Cib), SKi GOpPMAIBEHO HE € CyD’eKTaMu
JexyapyBaHHs. 3rigHo i3 3akoHOoM Ykpainu «[Ipo 3amobiranHs KOpymmii»,
MOHSTTSl «aKTHUBM» BKJIIOYAE TPOIIOBI KOIITH, MaifHO, MaifHOBI mpaBa,
HeMaTepiajabHi aKTHBH, Y TOMY 4HCHi KpuntoBamioTh [2]. [IpoTe moBeneHHs
3B’SI3Ky MIXK UYMHOBHHKOM Ta MailHOM, 3allMCAHUM Ha «TPETI0 0CO0Y»,
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BHMAarae Bijl CIiJICTBa Oe33amepedHux T0Ka3iB TOTo, 0 caMe IiJ03PIOBaHMMA
JlaBaB BKa31BKH 1I0/I0 PO3NOPSKEHHS [IUM MaiHOM.

[Mo-mpyre, cCKIaaHICTh BUHUKAE y PO3MEXKYBaHHI KpUMIHAJIBHOI BiJIIO-
BiganbHOCTI (cT. 368-5 KK VYkpainn) Ta UMBUIBHOI IpOLENypH BU3HAHHS
akTUBIB HeoOIpyHTOBaHUMH (cT. 290 1[MBIIBHOTO MPOLIECYATBHOTO KOJICKCY
VYkpainn). MexaHi3M NIUBiIIbHOT KOH(ICKAIl JTO3BOJISAE CTATYBATH B JOXi[
Jiep’KaBM HEOOTPYHTOBaHI aKTUBY HABITb 3@ BiJICYyTHOCTI BUPOKY CYIY, SKIIO
JOKa3iB [UIS KPUMIHAJIBHOTO TPOBapKeHHs HemoctaTHRO [3]. Lle cTBOproe
PHU3UK KOHKYDEHIIil MPaBOBHX HOPM, KOJH 3a OIHI U Ti X TiSHHS 1O 0coOu
MOXYTh OYTH 3aCTOCOBaHI pi3HI BHIAM IOPHUAWYHOTO BIDIMBY 3aJIC)KHO
BiJl SIKOCTi poOOTH CIIiCTBA.

BapTo TakoX HAroJOCHTH Ha NpoOJieMi JOKa3yBaHHS JKEpeNl MOXO.-
KeHHs kowrTiB. [IpaBoBa moO3MLis 3aXHMCTy 4YacTo OyIyeThCS Ha TBEpA-
JKEHHSIX PO HAKONWYEHHS KOIUTIB y MHUHYIHI Iepiogu abo IO3MKH Bif
¢isnynux ocib. Lle BuMarae Bijg OpraHiB JOCYIOBOTO PO3CIiTyBaHHS IMPO-
BEJICHHS PETEJIBHOr0 (hiHAHCOBOIO MOHITOPHHTY Ta €KOHOMIYHHX EKCIep-
THU3, LIO 3aTATYE MPOLECyaIbHI CTPOKH.

[TincymoByrOUYHM, MOXXHa CTBEPDKYBaTH, L0 Uil e(eKTHBHOI OOpPOTHOM
3 HE3aKOHHMM 30aradyeHHsM HEOOXIigHO HE JIMIIE IOCWIIOBATH CAHKIII,
a ¥ YZOCKOHATIOBATH MEXaHi3MH (HiHAHCOBOTO KOHTPOIIO Ta B3a€MOJIl
mix HA3K, CAIl ta BAKC. OcobxnBoi yBarm moTpeOye 3aKOHOZAaBUE
BPETyJIFOBAaHHS IIMTaHHS MOHITOPHHTY CIIOCOOY XKUTTS POIMYIB MOCAIOBLIB,
SIKI MOXKYTH OYTH BUKOPHCTAHI JUIS JIETaji3allii 3I0O9NHHUX JOXOJIIB.
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HPOLECYAJIbHI TA OPTAHI3AIIMHI ®OPMM B3AEMO/III
CJIJYOIO 1 MPOKYPOPA NI YAC PO3CJIIAYBAHHSA
KOPYIIIAHAUX KPUMIHAJIBHUX IPABOIIOPYIIEHbD

Jpo3n Bitauiii OpiiioBuu
KAHOUOam 10puoOUdHUX HAYK,

HAyKo8Ull CniBpoOIMHUK HAYKOBO-00CNiOHOT 1abopamopii
3 npobem 3anodicanHa KPUMIHATLHUM NPABONOPYUEHHAM
¢axyrememy Ne 3
Loneyvkuii Oeporcagrull yHigepcumem eHYmpIiuiHix cnpas
M. Kponusnuysruii, Yxpaina

BaxnuBuM cy0’ekTOM B3aeMoOfil i3 CHIJUUM € TIpOLECyalbHUH
KEpIiBHUK — IIPOKYPOP.

Y Mexax KpHUMIHAJBHOTO TIPOBA/DKEHHS MPOKYPOPH BUKOHYIOTh
¢GyHKIII0 TpolLecyanbHOro KepiBHHUTBA. [l yac 37ifiCHEHHS mpolecy-
IIBHOTO KEPIBHHMIITBA, NPOKYpPOp peami3ye ps IpaB Ta BUKOHYE CBOI
000B’s3KH O€3MMOCepeIHBO Il Yac MPOBEACHHS IMpOIeCyalbHUX il (cmin-
gynx abo HermacHWX (chmigumx) niif). BiH  ymoBHOBakeHWH naBatu
peKOMeHAalii Yn BKa3iBKH Ai3HaBady abo CiIig4oMy, 3BEpTaTH yBary Ha
HEIOJIIKHA JOMYIICHI I 9ac iX poOOTH, IPOBOAUTH CAMOCTIHHO KOHKPETHI
npouecyasibHi il Ta 00OB’SI3KOBO BHCTYIA€ KOHTPOJIIOIOYOIO JIAHKOKO
NPUHHITHX PillIeHb OPTaHiB JOCYI0BOTO po3ciimyBanns [1, c¢. 305-306].

IIpokypopamM — MpolleCyaIbHUM KEpiBHUKAM il BHKOHAHHS (YHKIIIT
MPOIECYATLHOTO KEPIBHUIITBA OpraHaMu Ji3HAHHS 1 JOCYIOBOIO CIiJICTBA
HAJIAIOThCSl IIMPOKI BJIAHO-PO3NOPSAUl TTOBHOBAKEHHS KPUMIHAIBHOTO
NPOLIECYANILHOTO XapakTepy, Bu3HaueHi y 4. 2 cr. 36 KIIK Ykpainu. A came:
JIOpy4YaTu OpraHy JOCYIIOBOTO PO3CIiJyBaHHsS HMPOBEACHHS PO3CIiTyBaHHS
KOHKPETHOTO KPUMIHAJIBHOTO MPABONOPYIIEHHS; OPYyYaTH CIJYOMY, Opra-
HY JIOCYJOBOTO PO3CIiJyBaHHS NPOBEICHHS Y BCTAHOBIECHUH IPOKYpOPOM
CTPOK CHiMIuX (PO3IIYKOBHX) Iiif, HETMACHUX CIITIUX (PO3MIYKOBHX) i,
IHIIMX MpoLecyalbHUX AiH; aBaTH BKa3iBKM IIOA0 MPOBEICHHS TaKHX Iii;
Opatu Oe3MmocepeHIO y4acTh B IIMX MifX; CKACOBYBAaTH HE3aKOHHI Ta HE0O0-
IPYHTOBaHI IMOCTAaHOBHU CIiAYMX; iHIIIIOBATH Teper KePiBHUKOM OpraHy J0-
CyZIOBOTO PO3CIiTyBaHHS MUTAHHA MPO BiJICTOPOHEHHS CIIiAYOTO Bij MpoBe-
JNeHHS JIOCYIOBOTO PO3CTIAYBaHHA Ta IPHU3HAYCHHS IHIIOTO CIiT90TO
3a HasBHOCTI MiJCTaB AN HOTO BinBOAy ab0 y BHIAIKax HEePEKTHBHOTO
JIOCYZIOBOTO PO3CIiIyBaHHs; TOTO/I)KYBaTH ab0 BiAMOBISTH Yy TIOTOJDKEHHI
KJIOMOTaHb CIIAYOr0 JO CHA40ro CyAIi TPO MPOBEACHHS CIITYUX
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(po3UIyKOBHX) Ail, HETIIACHUX CHiAUNX (PO3IIYKOBHX) diH, 1HIINX TIPOIIECY -
aNBHUX il y Bunaakax, nepeadauenux KIIK Ykpainu ta iu. [2].

3 mosunii I'.0. [onwapyka, ¢dopmamu B3aeMoAii NpOKypopa, SKHH
31icHIOE PYHKIIIO MPOLIECYaIbHOTO KEPIBHUKA, 31 CIIAYMM MiJ 4ac po3cii-
JyBaHHS IPONO3ULii, 00isTHKY a00 HaJJaHHSI HEPABOMIPHOT BUTO/IH €:

— CBO€YACHUI B3aeMHHI 0OMIH CIy’»k00BOIO (OIEpaTHBHOIO Ta CJIiAYOI0)
iHpoOpMallier0 MK cy0’e€KTaMu B3aeMOJIT MiJ 4ac KPUMiHAJIHLHOTO TPOBaJ-
KEHHS;

— CIUTbHA po3poOKa 3arajbHOTO IUIAHY PO3CIIAYBAaHHS KPHUMiHAIHHOTO
MIPaBONOPYIICHHS Ta IUIAHIB MPOBEACHHSI OKPEMHUX CIITYNX (PO3NIYKOBHX)
Ta HETJIACHUX CIIAYUX (PO3IIYKOBUX) Milf;

— cBoe€wyacHe OGOPMIIEHHS BiAMOBITHUX NPOIECYaTbHUX JTOKYMEHTIB
(KJIOTIOTaHb, MMOCTAHOB, 3aIUTIB, AOPYYEHb), HEOOXiTHUX Ui KPUMIiHAIb-
HOT'O MPOBAJKEHHS;

— CIHUIbHE MPOBENCHHS CIIAYUX (PO3LIYKOBUX) Ta HETJIACHUX CIIIIYMX
(pO3LIYKOBHUX) JIiif;

— HEBIAKJIAJHE TNpolecyalbHe 3aKpilJIeHHs pPe3yJbTaTiB IPOBEICHHS
ciiauux (po3UIyKOBUX) 200 HETJIACHUX CIIUUX (PO3LIYKOBUX) Jiif;

— CILUJIbHE OOrOBOPEHHS PE3yJbTATIB CINITUMX (PO3IIYKOBUX) Ta HErJac-
HUX CIIAYUX (PO3IIYKOBUX) Miif 3 MOTIISAAY BUCYHECHHS 1 MIEPEBIPKHU CIITINX
Bepciii [3, c. 157].

B.I. XKykoBa, mocmimkyroun ¢opmu B3aemonii nerektuBiB HABY
3 KOHTPONIOIOYMMH OpraHaMu Ta iX II0CaZoBUMH 0co0aMH, HPOIIOHYE
HACTYIHY KJIACU]iKaIlifo:

e KommeTreHIiiHa (BiamoBinHo 0008’ s3kiB HABY, ski peaiizyioTs):

— B3aEMOJIS MiJ Yac 3/IHCHEHHS OIEePaTHBHO-PO3UIYKOBUX 3aXOJiB
3 METOI TONEPE/PKEHHS, BUSBIICHHS, NMPUIHMHEHHS Ta PO3KPHUTTS KPHUMi-
HAJIbHUX MPaBONOPYIIEHb, BIIHECEHMX 3aKOHOM MiJICHIJHOCTI, a TaKoX
B OINEPaTHBHO-PO3IIYKOBHX CIIpaBaX, BUTPEOYBaHMUX BijJl IHIINX MpPaBO-
OXOPOHHHUX OPTaHiB;

— B3a€MOJIisl B TPOIIECi 3MIHCHEHHS TOCYIOBOTO PO3CIiAYBAaHHS KPHMi-
HaJIbHUX TIPaBOIOPYLIEHb, BiJIHECEHUX 3aKOHOM JO IiACHIJHOCTI, a TaKOX
MIPOBEJICHHS JIOCYZIOBOTO DO3CIiIyBaHHS IHIIUX KPHUMIHAJIBHUX IpPaBO-
MOPYIICHD Y BUMAAKAX, BUSHAYCHUX 3aKOHOM;

— B3aeEMOJIis Wi 4ac 3AiHCHEHHs iH(OPMAIIHO- aHANITUYHOI poOoTH
3 METOIO BHUSBJICHHS Ta YCYHEHHS IPUYUH H YMOB, 1110 CHPHUSIOTH BYNHEHHIO
KpUMiHAJBHHUX MTPABONOPYIIEHB, BiTHECEHNX N0 miachigHocti HABY;

— B3aEMOJIisI B TIpolieci 3a0e3nedeHHss 0coO0NCTOl Oe3MeKn MpaIliBHUKIB
HABY i iHmHWX BU3HAUYEHUX 3aKOHOM OCi0, 3aXHCT Bil MPOTHIPABHHUX
mocAraHb Ha 0ci0, Aki OepyTh y4acTb Yy KpUMiHAJIBHOMY CYyJOYHHCTBI,
Y MiJICHITHAX KPUMiHATBHUX IPABOTIOPYIICHHSX;
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— B3aEMOJIisI B MPOLECI BXHUTTA 3aXOJiB OO BHSBJICHHS HEOOIPYH-
TOBaHUX aKTHUBIB 1 300py JJOKa3iB IX HEOOTPYHTOBAHOCTI;

® 32 CTYIEHEM BiJJKPUTOCTI:

— IJIacHa — MiJ Yac JOCYIOBOTO PO3CIigyBaHHSA B mpoueci iHdop-
MaliiHO-aHAITHYHOI POOOTH, MOIIYKY HEOOIPYHTOBAaHMX aKTHBIB 1 300py
JIOKa3iB X HEOOIPYHTOBAHOCTI, 300py MartepiaiiB Uil BUPIIICHHS TUTaHHS
PO Mpe’ sIBIICHHS T030BY NMPO BU3HAHHS HENIHCHUMHU yroJ;

— HeTJIacHa — TMifl Yac MPOBEJCHHS ONCPaTHBHO-PO3IIYKOBHX 3aXOJiB
B OIEPATHBHO-PO3NIYKOBIM CIIpaBi, HETNAacHUX (CHTUMX) I y KpuMi-
HAJILHOMY TPOBADKCHHI B TIpolieci 3a0e3medeHHss ocooucToi Oe3neku mpa-
uiBHUKIB HamioHamsHOTO O0f0pO Ta HIINX BU3HAYCHUX 3aKOHOM OCi0, 3aXHCT
BiJl MPOTHUIIPABHUX IOCSTaHb HA OCi0, sIKi OepyTh y4acTb y KPUMiHATEHOMY
CYIIOYMHCTBI;

— 3 0OMEXEHHUM JIOCTYNOM — i 4ac B3a€EMOJIi B MpOLECi BUKOHAHHS
pi3HUX O0OB’S3KIB Y BUIAJKy OOMEXKEHHS Cy0’€KTOM B3aeMOJIl TOCTYIy
1o iHdopmauii rpudom «as 0OMEKEHOro KOPUCTYBaHHS», 3 OISy Ha il
3MiCT Ta iH. [4, ¢. 113].

Ha nymky B. lImiTbka, HalnoOIIMpeHIMMMHU (HOpMaMH B3aeMOJIT Criji-
4Oro 3 MPOKYPOPOM IIiJi 4ac JIOCYJOBOI'O PO3CIiTyBaHHS KOPYILIHHHX
KpUMIHAJBHHUX TIPABOIMOPYIICHD, €: CIIJIBPHUN aHai3 HasSBHUX MaTepialis,
310paHMX [OKa3iB, iX TepeBipka W BH3HAYCHHS CIUIAHOBAHWX il IIOAO
BUSIBJICHHS Ta 3aKPIIUICHHS HOBHX JIOKAa3iB y MeXKax IpeaMeTa JOKa3yBaHHS,
CHUIbHE CTpaTeTiYHE IUIAHYBAHHS PO3CIIAYBaHHS 1 TaKTHYHE IUIaHYyBaHHS
KOMIUIEKCY KOHKPETHHX CJIAYMX (PO3LIYKOBHX) Ta MPOLECYaJIbHHX Iiif;
crisibHe a00 pO3MoIiieHe MTPOBEJCHHS OKPEMHUX CJIIAYMX Ta MPOLECYabHUX
Jiif; y3rOoJDKEHE IJIaHyBaHHS HErJIaCHUX CHig4uX (PO3LIYKOBUX) il
Ta BUPILICHHs] UTaHHS OO0 HAJlaHHS JOPYYEHb Ha iX MPOBEACHHS BIAIO-
BIZIHUIM OIEpaTHBHUM IIiIPO3JiJiaM; TMEepioJUYHI Hapaau W MOCTiiHe
iHpOpMYyBaHHSI CIIIJUYUM IPO CTaH JOCYIOBOTO pO3CIiJyBaHHs, 00cCsT
310paHMX [OKa3iB, MPOOJIEMHU JOKa3yBaHHS TOIIO; CKJIaJaHHS Ta IOTOJ-
KEHHsI OCHOBHMX IIPOIECyalbHUX JOKYMEHTIB KPHMIHAJIBHOTO IIpOBaJ-
XKeHHsI (MOBIIOMJIEHb PO MiZI03pY, KJIOMOTaHb, IIOCTAHOB, OOBHHYBAJIBHUX
aKTIB); CIIIbHE BW3HAYCHHS OCTATOYHOI IpaBoBOi KBamiikamii Kpumi-
HaJIbHOTO MPaBOMOPYIIEHHS B MOBIIOMIICHHI IIPO IMiJ03pY, OOBHHYBAJIHHOMY
aKTi; CNUIBHUHA aHalli3 MPUYMH Ta YMOB, LIO CIPHAIOTH BYMHEHHIO KOPYII-
LIfHUX KPUMIHAJIBHHUX IIPABOIOPYHIEHb 3 IMOJAJIbIINM BHECEHHSM BiAIO-
BiIHMX MOJAHb 3 METOIO X YCyHEHHs Toio [5, ¢. 107].

[IpoanamnizyBaBmu 3a3HadeHi MO3WIlI, Y KOHTEKCTi BIACHOTO JOCIIif-
JKEHHSI BBAKAEMO, III0 BUAX i (OPMH B3AEMOJIT CIIAIOTO 3 MPOKYPOPOM IIif
Yac PO3CIiAyBaHHA KOPYNIIHHUX KPUMIHAJBHHUX IPABONOPYIICHb, BUMHE-
HUX TpaIiBHUKaMH IPaBOOXOPOHHHUX OPTaHiB, CIiJ HE MPOCTO HEPEidnTH,
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TaKk SIK iX MepeNik He € BUYCPIHUM, a 3TPYIyBATH 33 HANpPIMKaMH TaKol
B3a€EMO/Iii, 30KpeMa:

1) indopmariiiina B3aeMo/Iisl (CBOEYaCHUH B3a€MHUN OOMIH BIIOMOCTSIMH
OpraHi3auiifHOro XxapakTepy, BiJOMOCTSMH, OTPUMaHHMH y pe3yJbTaTi Mpo-
BEJICHHS TpolecyaJbHUX il Ta iH(OpMaliero onepaTHBHO-PO3IIYKOBOTO
XapakTepy; MmocTiiiHe iH(GOpPMyBaHHS CIIYMM HPOKypopa Mpo XiA JOCYAO-
BOT'O PO3CIIiIyBaHHs; CIJIbHE 0OroBOpeHHs pe3yibraTis ciuigunx t1a HCP/]
3 MOTIIALY YTOUYHEHHS 00 KOPEKTYBAHHS CIITINX BEPCiii);

2) IuIaHyBaHHS KPHMIHAIBHOTO IIPOBA/DKEHHS (CIIJIbHA pO3poOKa 3a-
TaJbHOTO IIIaHY PO3CITiAyBaHHSA; NOTOKCHHS TaKTHYHOTO IUIAHY IPOBE-
JeHHS KOHKPETHHUX CIITUnX (PO3IIYKOBHX) Ta HETIACHUX CIITIHUX (PO3IIY-
KOBUX)Iif; CIIbHE BU3HAYCHHA OOCSTY MIOKa3iB, 3aBJaHb Ta HANpsMiB iX
30upaHH);

3) mpouecyaipHa B3aeMOIisl (IPUHAHSTTS CHUIBHUX PillIeHb LI0J0 Mil03-
pH, octartoyHoi KBamiikalil MpPaBONMOPYIIEHHS, HANPaBJICHHS CIPaBU
10 cyny ToIo; ohopMiieHHsS AopydueHb Ha npoBeacHus HCP/] ymoBHOBaXKe-
HHUM OIIEpaTHBHUM IiIPO3/iiam);

4) aHamiTHYHA Ta YNPaBIIHChKA B3aEMOMis (IPOBEICHHS CIITBHUX
HapaJ, 30KpeMa CTpaTeriuHuX 1 TAKTUYHUX; aHaIIi3 310paHuX JOKa3iB).

Otrxe, B3aEMOJIS CHIAYOTO 3 TPOLECYaJbHUM KEPIBHUKOM — IIPOKY-
poOpOM Tix dYac PO3CIHiLyBaHHS KOPYMIIHHUX KPUMIHAJIGHUX MPaBOIIO-
pYIIEHb, BANHEHNX IPAI[iBHUKAMH MPAaBOOXOPOHHUX OPTaHiB, Ma€ CHCTEM-
HUH, 0araToacreKTHUI XapakTep i OXOIDIIoE iH(pOpMAamiiHUHA, TUIAaHOBUH,
MIpOLeCYaIbHUN Ta aHaJITHKO-YIpaBiiHChKUi Hampsmu. [Ipokypop, peai-
3yroud (YHKI[II0 NPOLECYaIbHOTO KEPIBHUIITBA, HE JIMIIE 3IIHCHIOE KOHT-
POJIb 3a 3aKOHHICTIO pillleHh OPraHiB JOCYIOBOrO PO3CIiAyBaHHs, a il Oepe
Oe3mocepeiHI0 yuacTh y (hopMyBaHHI CcTpaTerii i TAKTHKH PO3CHIiTyBaHHS,
MOTO/KEHHI NpoLieCyalibHUX pillleHb, OpraHizaiii Ta KOOpIUHAIIl CIIiaYnX
1 HerJIaCHUX CIIIAYUX (PO3LIYKOBHX) Jil. 3alponoHOBaHe rpynyBaHHs (GopM
B3a€MO/Iii JTO3BOJISIE CHCTEMATU3YBATH 1X 3MICT, YHUKHYTH ()parMeHTapHOTrO
MiAXOMy Ta CIPHUATAME IiIBUIICHHIO e()eKTUBHOCTI JOCYJOBOTO PO3CIiIy-
BaHHS KOPYNIIHHUX KPUMIHAJIBHUX MPABONOPYIICHb.
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3JIOYMHHA HEJBAJICTH YA ®OPC-MAKOP?
AHAJII3 CYB’EKTUBHOI CTOPOHU INPABOIIOPYILIEHDb
13 BINCbKOBUM MAMHOM

JlaBpbonoB Poman IlerpoBuy
Kepylouuil adgoxkamcwvkozo 1opo «Lavronov legal group»

[Ipobnemarnka kBamigikarii MpaBONOPYIIEHb, TOB’S3aHUX i3 BIHCHKO-
BUM MaiiHOM, HaOyBa€e 0coONMBOI aKTyaJbHOCTI B yMOBaX BOEHHOTO CTaHy.
30poiina arpecis Pocificbkoi ®enepartii mpot YkpaiHd 00yMOBHIIA 3pO-
CTaHHsI KIIbKOCTI BUIAJKIB HENPaBOMIPHOTO BUKOPUCTAHHS, 3HUILIEHHS a00
MOUIKO/IKEHHS BIHCBKOBOTO MaifHa, 110 3yMOBJIIOE€ HEOOXIJHICTh YITKOTO
pO3MEXyBaHHS 3JIOYMHHOT HeabanocTi Ta aii B ymoBax ¢opc-Maxkopy.
VY mpaB03acTOCOBHIM MPAKTHUI 1€ MUTAHHS BHKIMKAE 3HAYHI TPYIHOIIII,
OCKUJIbKM B CHUTYyallisiX O0HOBMX [iil OlLliHKa Cy0’€KTHBHOI CTOPOHHU IIPaBO-
MOPYIICHHS 3HAYHOIO MipOIO 3aJIe)KHUTh BiJl 0OCTaBMH KOHKPETHOTO BHIIA/I-
KY, piBHS 3arpo3u Ta MOXKJIMBOCTI BiHCHKOBOCITYKOOBIIST 3aTIOOITTH IIKOII.

3rigHo 3i cr. 425 KpuMiHaNEHOTO KOJEKCY YKpaiHW, 3JI0YMHHA Henda-
JCTh y BIMCHKOBIH cepl BH3HAYAETHCSA SK HEBHKOHAHHS a00 HEHAJE)KHE
BUKOHAHHS BIHCHKOBOIO CITy’00BOIO 0c000I0 000B’SI3KIB Uepe3 HeCYyMIIiHHE
CTaBJICHHS 10 CIY»OW, [0 CIPUYUHILIO TSKKI Hachiaku. BogHodac ¢opc-
MaXOpHI OOCTaBMHH MOXYTh BHKJIIOYATH KPUMiHAJIBHY BiANOBiJaIBHICTB,
SKIIO 0coba Jisila B yMOBaxX KpalWHBOI HEOOXigHOCTI abo HemepeOopHOi
CUIIY, 110 YHEMOJKJIMBIIOBAIM BHKOHAHHS Haka3y 4 JOTPHUMaHHS BIiii-
CbKOBUX cTaHnapTiB. [IpobiemaTnka po3MexyBaHHS [[UX HOHSITH 3YMOBIIIOE
HEO/IHO3HAYHICTh IMPAaBO3aCTOCYBaHHS, L0 MiJATBEP/DKYETHCS SIK CYAOBOIO
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MPaKTUKOIO YKpaiHW, TaKk i MDKHAPOMHWUMH TiAXOJaMHU JIO OLIHKH BHHH
BIICPKOBOCITY>KOOBIIB i gac 30poitHnX KoHQIIKTIB [1].

AHali3 CyJacHHX KPUMIiHAJIBHHUX CIIPaB, PO3TITHYTHX CydaMH YKpaiHH,
CBIIYMTH PO Te, IO B YMOBAaX BOEHHOTO CTaHy IUTaHHS BCTaHOBICHHS
Ccy0’€KTHBHOI CTOPOHM IIPaBONOPYIIEHHS 3 BiMICHKOBHM MaiHOM HaOyBae
ocoOnmBoro 3HaueHHs. Hanpuknaz, y cripaBi Ne 757/25827/22-x Kuicbkoro
ATeIAIIHOTO Cyy OLIHIOBAIOCS, Y MOKHA BBa)KaTd il BIICBKOBOCIYXK-
OOBILS, SIKUH JONMYCTHB BTpaTy TEXHIKM MiJ 4Yac o00CTpily, IpPOSIBOM
37I04MHHOI Hendanocti abo X BOHM OynM HaciiKoM OOCTaBUH Hemepe-
6opuoi cunmu. Bomnowac y cmpasi Ne 621/872/23-x Bumoro anTHKOpYII-
LiHOTO Cyoy po3TiIAmanacsi CHUTyamis, KoiIHu ciIyx00Ba ocoba BiHCHKOBOI
JACTHHU AOIYCTHJIA HEHAJIC)KHE BHKOPUCTAHHS PECYPCIB, IO CHPUYHUHHIO
3HaYHI MaTepiayibHi 30uTKH, a 11 aii Oymu kBamidikoBaHi camMe K 3J0YHHHA
Henoamicts [2; 3].

HocnimkeHHst miel mpobIeMaTHKA Ma€ BaXKJIMBE 3HAUEHHS U1 BIOCKO-
HaJICHHS KPHMIHAJIBHOTO 3aKOHOJABCTBA YKpAaiHM Ta TPAKTUKH HOTO
3aCTOCYBaHHS B yMOBax BilHH.

Oco0muBHil aKIIEHT CJIiJ 3pOOUTH HAa HEOOXIAHOCTI yHiikarii miaxoiB
JI0 OIIHKU Cy0’€KTUBHOI CTOPOHM 3JI0YHMHY, OCKUIBKH PO3MEKYBaHHS MIiXK
3JI0YHHHOIO HEAOANICTIO Ta (POPC-MAKOPOM MA€ ICTOTHE 3HAUCHHS IS
3a0e3neueHH s CIIPaBEAIMBOTO MPABOCY IS,

MeTol 1BOTO JOCHI/KEHHS € aHajli3 TEOPETUYHHX Ta IMPaKTHYHHX
aCIeKTiB Ccy0’€KTHBHOI CTOPOHH MPaBOMOPYIIEHb i3 BIHCHKOBHM MAaHHOM,
BUSIBJICHHSI KPUTEPIiB pO3MEXyBaHHs 3JI0YMHHOI HeabayocTi Ta Aiif B yMo-
Bax (Oopc-Maxkopy, a TaKOXX PO3poOKa NMPOMO3ULIN 100 BIOCKOHAJIECHHS
KPUMIHaJBHOTO 3aKOHOJIABCTBAa YKpaiHu y Wit cdepi.

[utanHs mpaBoBoi KBami(ikamii IisTHb BIFCEKOBOCTYXOOBIIIB y KOH-
TEKCTi 3JI0YMHHOI HeAOANOCTI Ta (Opc-MaKOPHUX OOCTaBUH Mae Ba)IIMBE
3HAYCHHS I BIHCHKOBOI FOCTHINI, OCOOJMBO B YMOBaX BOEHHOTO CTaHY.
YiTke po3Me)KyBaHHsI LIMX MOHSATH € HEOOXIAHUM /I 3a0e3redeHHs crpa-
BEJIMBOCTI B IIPAaBO3aCTOCOBHIN IPAaKTUII Ta JOTPUMAHHS MPUHLUILY
IHAMBITyaTi3aiii KpUMiHAJIBHOT BiAMOBIIATEHOCTI.

3rizHo 31 cTatTero 425 KpuMiHaabHOTO KOJIEKCY YKpalHu, 37I0YHHHA Hea0a-
JCTh y BIHCHKOBIM cepi BH3HAYAEThCS SK HEBHKOHAHHS a00 HEHAIIC)KHE
BUKOHAHHS BIMCHKOBOCITY’)KOOBIIEM CBOiX OO0OB’SI3KIB d4epe3 HECYMIIIHHE
CTaBJIEHHS JI0 CIY’KOH, 10 CIIPUYMHIIIO TSOKKI Haciiki. OCHOBHOIO XapakTe-
PHCTHKOIO IIHOTO JIISIHHA € BIJICYTHICTH YMHCITYy, TOOTO 0ocoba He Majia Ha MeTi
3aTOJIiSTHHS IIKOJM, OJHAK IPOSIBHJIA JIETKOBAXHICTH a00 HemdalicTh M0N0
cBoix mpodeciiiHux 0060B’s3kiB. CynoBa npakTHKa YKpaiHH CBIIYUTH IIPO Te,
0 HalJacTille TaKi BHIQAKA CTOCYIOTBCS BTPAaTH BiHCHKOBOI TEXHIKH,
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HEHaJIeKHOTo 30epiraHHs OoempHraciB a0 HEBHKOHAHHS HAaKa3iB YHACIiIOK
XaJIaTHOTO CTABJICHHS /IO 00CTaBHH OOMOBOT CHTYAIIII.

®opc-MaxxopHi 0OCTaBUHM, y CBOIO Yepry, BU3HAYAIOTHCS SK Herepe-
OOpHI MOJii, MO YHEMOXKIUBIIOIOTH BHKOHAHHS BiHCBKOBOCITYKOOBIIEM
cBOiX 000B’s13KiB. BinmosigHo no crarrti 617 LluBiapHOrO KOzmekcy YKpainu,
(opc-Maxop OXOILTIOE MOJIl HaJ3BUYAHHOIO XapakTepy, SIKi HEMO>KJINBO
repe0aYuTH 4y 3aro0irTH, HAIPUKIAA, IIPUPOIHI KaTacTpodu, BIHCHKOBI
Iiil, akTH Tepopu3My. Y KOHTEKCTI KpHMiHAIBHOTO IIpaBa (Hopc-Maskop MOXKe
OyTH MiACTaBOIO U1 BUKIIOUYEHHS KPHUMiHAJIHHOI BiIMOBINANBHOCTI, SKIIO
Oyzne moBemeHO, MO ocoba [isula B yMOBax KpaifHpOi HeoOximHocTi abo
3a 00CTaBHH, SIKi BUKJIIOYAIH {1 31aTHICTH KOHTPOIIOBATH CBOI ii.

[Ipaktrka BiiicbKOBOi foCcTHIii B YKpaiHi JAEMOHCTPYE TPYIHOIII
y KBaJiQikamii JisHp, 0 BUHUKAIOTH B YMOBAaX BOEHHOTO dYacy. 30KpeMa,
y cmopaBi Ne 756/3241/22-k cyn po3risiiaB BHIIAJOK BTPATH BIHCHKOBOI
TEXHIKH Ml 9ac apTUIEPIHCHKOr0 00CTpily. 3aXHCT HAIMOJISTaB Ha TOMY, L0
0OCTaBMHM CIIpaBU MiANAAAITh HiA (OpC-Maxop, OCKUIBKH BiHCHKOBO-
Jy’k00BeIb HEe MIr Iepe0aunTH TOUKY Ypa)KeHHsS BOPOXHUX cuil. BomHouac
CyJioBa eKCIepTH3a BKa3alia, 10 BiiiCbKOBOCIYXOOBEIlb MaB HaKa3 Iepeuc-
JIOKYBaTH TEXHIKY, ajie MPOIrHOpPYBaB BKa3iBKW KOMaHAYBaHHS, 110 CBiI4H-
JI0 TIpO Hezbae CTaBICHHS 10 BUKOHAHHS 000B’s13KiB [2; 4].

VY BUmajKy 37I0YMHHOI HeO0AIOCTi BiliCEKOBOCTYKOOBEIh MaB MOXITHBICT
riepe0aYNTH HACTIIKH CBOIX it 200 Oe3misUIFHOCTI, alle MPOSIBUB HEAOCTATHIO
yBary a0o JIeTKOBaKHICTb. Dopc-MaXOpHi OOCTaBHHU K XapaKTEPH3YIOTHCS
BIZICYTHICTIO 00 €KTHBHOI MOXKJIMBOCTI YHHKHYTH IIEBHOTO pPE3YIIbTaTy, HaBiTh
3a yMOBH MaKCUMAJTbHOT 00EpEeKHOCTI 3 60Ky ocobu (puc. 1).

Snounnna HeaBanicre

!

Cy6'ekTUBHWIA dakTop

!

MOMNMBICTE NepeaGaunTn HacniaKn

!

HeHanesxHe BUKOHaHHA O60RB'A3KIB

!

KpuminaneHa sianosigansHicrs

!

Mpuknaa: irHOPYBaHHA Hakasy

@opc-maxopHi o6cTasurm

l

O6'exTnEHMI bakTop

l

BiACYTHICTE MOXAMBOCTI KOHTPOMIOBATI CUTYaLLIO

!

Henepe6opHi noAji

!

BukNlOUeHHA BiANOBIAANLHOCT

!

Mpuknaa: apTunepifceknii o6cTpin

Puc. 1. BinminHoCTi MiK 3I04HMHHOI0 Hea0aTicTIO Ta (hOPC-MAKOPHUMH
o0cTaBUHAMU Yy BilicbKOBi#i 0cTUIT
IDicepeno: cTBOPEHO aBTOPOM Ha OCHOBI Jikepen 2—4.
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SIK BHIHO 3 HaBEAEHOI CXEMM, OCHOBHOIO BIAMIHHICTIO MIXK 3JIOYMHHOIO
HenoanicTio Ta (hopc-MaKOPHUMH 00CTaBUHAMM € Cy0’€KTHBHUI a00 00’€K-
TUBHHMH XapakTep cuTyauii. ¥ BUNAAKY 3JIOYMHHOI HendajocTi ocoda Maia
MOJJIMBICTh MEpe0aYnTH HACIIIKU CBOIX Miii a00 OE3MisIIbHOCTI, TOMI SIK
(hopc-MaxkopHi 0OCTAaBUHM BHKIIOYAKOTh KOHTPOJb HAJ CHUTYAIi€l0 Ta, Bij-
MOBiIHO, KPUMIHAJIBHY BiIOBIiJANbHICT. TaKUM YHHOM, KITFOYOBUM KPHUTE-
pieM kBamiikamnii € HasBHICTb Yy BiHCHKOBOCITY>KOOBLSI peanbHOi MOXKIIH-
BOCTI 3amo0irTH MPaBOMOPYIICHHIO, 10 BUMArae NeTaJbHOTO aHajli3y KOH-
KpETHHUX 0OCTaBMH CIPaBH.

AHai3 MDKHapOIHOTO JIOCBiTy JO3BOJISIE BUSBUTH Pi3HI IMiIXOAN 0 KBa-
migikarii BifiCPKOBHX 3JIOYMHIB, OB’ S3aHMX 31 3JIOYHHHOIO HEOANiCTIO
Ta (hopc-MaxkopHIMHU oOcTaBMHAMHU. Y BilichkoBii focturii CLIA 3mounnHa
HenbanicTh BifickkoBochyx00BIiB perymoersest Uniform Code of Military
Justice (UCMJ), 30kpema craTrero 92, sika nepeadavae mokapaHHs 3a Heada-
Jle BUKOHAHHS Haka3iB Ta BIHCBKOBHX po3nopskeHb. CynoBa IpakTHKa
CIIIA BpaxoBy€ INCHUXOJIOTIYHUN CTaH BIHCHKOBHX Iifi 4ac OOMOBHX i,
MPOTE BCTAHOBJIIOE BHCOKHI CTaHAAPT BiAMOBIJAIBLHOCTI 3a 30epeKeHHS
BIICPKOBOTO MaifHa Ta NOTpUMaHHSA OucHWIuTiHK [5Omudka! UcTrouHuk
ChIJIKU He Hali/IeH.].

HATO y cBoix crannaprax kepyerbcs npuniunoM "duty of care", sikuii
3000B’s13y€ KOMaHIUPIB Ta OCOOOBHI CKJIaJ MiSTH 3 MaKCHMAJIbHOIO
00epeXHICTIO Ui 3amo0iraHHs BTpaTaM OCOOOBOTO CKJIaay Ta TEXHIKH.
€Bporneiicekmii Coro3 y pamkax €Bpomneifcbkoi KOHBEHIIIT 3 TpaB JIFOIUHH
HATOJIONTye Ha HEOOXiTHOCTI MOTPHMaHHS MPHHIUMY HPOMOPLIHHOCTI Iif
Yac OIHKH KPUMIiHAJIhHOI BiAMOBITAIBHOCTI BiCHKOBOCITYXOOBIIIB, 0C00-
JIUBO B yMOBaX BOEHHOTO CTaHY.

TakuMm 9rHOM, pO3MEKYBaHHS 3JIOYMHHOT HembarocTi Ta Gopc-Maxop-
HUX OOCTaBHH € KPHTHUYHO Ba)XXJIMBUM JUIs NPABO3aCTOCOBHOI NPaKTUKU
B YKpaiHi, 0COOJMBO Yy KOHTEKCTi BiiHM. HeoOXiHICTh 4iTKUX KpHUTEpiiB
OIIIHKM BUHHU BIMCHKOBOCTYXOOBIIIB BHMAara€ BIOCKOHAJICHHS 3aKOHO-
JIABCTBA Ta MOTO rapMOHI3aIlil 3 MKHAPOIHUMH CTaHJapTaMH.

AHaii3 npaBO3aCTOCOBHOT MNPAKTHKH BIMNCHKOBUX CYyHiB YKpaiHu
CBIIYMTh MpPO ICHYBaHHS 3HAYHMX TPYIHOINIB Yy KBauidikauii misHb
BiiCPKOBOCITY>KOOBIIIB, OCOOJIMBO B yMOBaX BOEHHOTO CTaHy. BupimieHHS
MMUTAHHS MO0 TOTO, YM € TICBHI Jil MPOSBOM 3JIOYHHHOI HeA0aloCTi, Yu
BOHH BiJIOyJHCS B yMOBaxX ()Opc-Maxopy, BUMara€ KOMIUIEKCHOTO ITiIXO1Y,
SIKMIA BpaxoBye He Juine (opManbHI O3HAKW CKIany 3JI0YHHY, ane ¥ (ak-
THUYHI 00CTaBUHU CIIPaBH.

31mounHHA HeIOANICTh y BIHCHKOBUX 3JI0YHHAX Iepeadayae MOXKIUBICTD
BIICPKOBOCITY)KOOBIII 3amo0irTM HETaTHMBHHUM HACIHiKaM, OIHAaK depes
XaJlaTHE CTaBlieHHS a00 BiJICYTHICTh HaJEKHOI MHIBHOCTI TaKi HACIHIiJIKH
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Hactan. Dopc-Makop, HABIAKH, BUKIIOYAE KPUMIHAIBHY BiATOBIIAb-
HICTB, OCKIUJIbKH CUTYalis Oyia 00’ €KTHBHO HenepeOOpHOIO.

Tabuuus 1
Ipuknangu kBagiikauii 3;104MHHOT HeA0A0CTI
Ta (hopc-MakOpPHUX 00CTABMH Y BilicbKoBiii cdepi
O0craBuHN || Ksaunidikauis H CynoBa npakTuka |
.y [Tocranosa BC
BII/ICBKOBOCJ'Iy)K6OBeHB HE €BaKylOBaB 3109rHHA CcHpaBi
TEXHIKY, 3HaIOYH PO MMOBiIpHHUIA 00CcTpin  |[HexbamicTh %0 71,:5’7 125807/22-x
[Tocranosa BAKC

BrpaTtn 0oco6oBoro ckiamy depes BOPOKHUHA

yaap, mo OyB HenepenoadyBaHUM Pope-mazxop Y Clipast

Ne 621/872/23-k

. [Mocranosa KAC
IrHOpYBaHHS HaKa3y NPO YKPIIICHHS 3104nHHA Y cripasi
00OpOHHOT JIiHi1, 10 MPHU3BEJIO 10 IPOPHBY ||HEAOATICT No 312/1128/24-x
PamnrroBuii ynap aptuiepii, mo [locranosa BC
YHEMOJKJIUBHB BUKOHAHHS GOHOBOTO dopc-maxop y crpasi
3aBJaHHs Ne 412/9981/23-x

oicepeno: cTBOPEHO aBTOPOM

BoeHHMi cTaH CTBOPIOE OCOOJMBI YMOBH, B SIKMX [IIOTH BiHCHKOBO-
ciyk00BIIi, 110 OE3MOCepeHhO BIUIMBAE HA MIAXOAM IO OILIHKKA iXHBOT
BIINOBiAAILHOCTI. BilichKoBi il niepenbavaroTh MiABUIICHUN PiBEHb HeOE3-
MIEKU Ta HEBU3HAYCHOCTI, [0 BIMarae OLTBII 3Ba)KEHOTO ITiTXOAY IO KBai-
¢ikarii il BiicbKOBOCITY>KOOBIIIB.

TakuMm dYHHOM, aHali3 MPAKTHKA TIPABO3aCTOCYBaHHA JIEMOHCTPYE,
mo KBamiikamis 370YMHHOI HemdalocTi y BIHCBHKOBIH cdepi 3alIeKUTh
BiJl HasABHOCTI MOJJIMBOCTI Tepeq0adnTH HACHIIKA Ta BIUIUBY OOCTaBHH,
SIKI MOTTT OOMEKYBaTH KOHTPOJb HaJ CHTyaliclo. BOeHHUI cTaH BUMarae
3Ba)KEHOTO MIiAXOAY JO OLIHKU NPOBHHU BIHCHKOBOCIY)KOOBIIB, 1[0 Ma€
OyTH BpaxoBaHO B IOJAJIBIIOMY BJIOCKOHAJCHHI KPHMiHAJBHOTO 3aKOHO-
JIaBCTBA.

BucHoBkH. AHaJi3 TEOPETHYHNX Ta MPAKTUYHUX aCTEKTiB KBamidikamii
37I0YMHHOI HEA0a’IocTi Ta (opc-MakOpHUX OOCTaBHH y BIMCBKOBiH cdepi
JO3BOJISIE 3POOWUTH KiIbKa BaXKJIMBHX BHCHOBKIB. BiliCEKOBa FOCTHILS
B YMOBaX BOEHHOTO CTaHY CTHKA€THCS 3 HU3KOK BHKIIHKIB, 30KpeMa, 00
BCTaHOBJICHHSI Cy0’€KTHBHOI CTOPOHHU IIPABOMOPYIICHHS Ta BU3HAYCHHS
00CTaBWH, W0 BHKJIIOYAIOTh KPUMIHANBHY BIIMOBIIANBHICTE. [ OJOBHUM
KPHUTEPiEM PO3MEKYBaHHS MIXK 3JIOUMHHOIO HeJ0aicTio Ta (Gopc-mMakopom
3aJIMIIAETHCS MOXKJIMBICTH BIHCHKOBOCITYKOOBIS TepeAOaYuTH HACIIIKU
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CBOiX Jiii a0 Oe3misUTbHOCTI Ta BIUIMB 00 ’€KTUBHUX OOCTaBUH Ha TIPHIA-
HSTTS] HAM DILLICHB.

CynoBa mpakTHka YKpaiHM IIATBEpAXKYeE, IO B yMoBax OOWOBHX Miif
BHpIlIANIbHE 3HAYCHHS Ma€ OIiHKa ()aKTUYHUX OOCTaBHH CIIPABU Ta aHANI3
TOrO, YW MaB BilICbKOBOCIYKOOBEIb peajbHy MOXJIMBICTh YHHKHYTH
HEraTUBHMUX HACIIIAKIB.

Jnst 3a0e3nedeHHst CHpaBeUIMBOTO MPABOCYAAS KPUTUYHO BasKIMBUM
€ pO3MEXyBaHHS 3JI0YMHHOI HemdanmocTi Ta (opc-MaKOpPHHUX OOCTaBHH,
0oco0mmBO B yMoBax BiHH. [IpaBo3acTocOBHA MpaKTHKa MMOBHHHA BPaXOBY-
BaTH, IO BiiCHKOBOCITY>KOOBEIh MOKE OIMHUTHCS Y CUTYAIlil, KON JOTPH-
MaHHS CTaHIAPTHUX BIHCHKOBHX TPOLEAYP OO €KTHBHO HEMOKIIHBE.
BomHouac BHIIagKH CBiIOMOTO HEXTYBaHHA OOOB’SI3KaMH Ta MOPYIICHHS
JVCIUILUTIHA MalOTh OTPUMYBATH HaJISKHY MPABOBY OLIHKY AJISI YHUKHEHHS
0e3KapHOCTI Ta MATPUMAHHS 00€3MaTHOCTI apMii.

TakuM 4YHMHOM, NOJAIBIIMK PO3BUTOK BIMCHKOBOTO KPUMiHAJIBHOTO
3aKOHOJIAaBCTBA YKpaiHM Mae OyTH CHpSIMOBaHMI Ha CTBOpPEHHs 30ajlaHCoO-
BaHOI CHUCTEMH, sIKa 3 OJJHOrO OOKY 3aXHMIIaTHME BiCHKOBOCITYKOOBIIIB, 110
Jis B yMoBax (hopc-Maxkopy, a 3 iHIIoro — 3abe3neyyBaTHMe HEBiJBOPOT-
HICTh BiJIOBIJAILHOCTI 32 Hembalie CTABJICHHS 10 BUKOHAHHS CIYXOOBHX
000B’s3KIB.
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HOHSTTS BIHCbKOBUX KPUMIHAJIbHUX
ITPABOIIOPYILIEHb

Murpodanos Irop IBanoBu4
O0OKMOp 10PUOUUHUX HAYK, NPogecop,
npogecop xagheopu gyHoameHmanvHux i 2any3e8ux 0pUOUIHUX HAVK
Kpemenuyyokuii nayionanvuuii ynigepcumem
imeni Muxaiina Ocmpoepadcbvroeo
M. Kpemenuyx, Yrpaina

3rigso 3i crarTero 17 Korcrtutymii Ykpainu BUKOHaHHS (YHKIIIT 3aXHCTY
CYBEPCHITETY Ta TEPUTOPIAILHOI I[LTICHOCTI TIOKIaaeThes Ha 30poiini Cuin
VYxpaiau (mami — 3CY). Ha BiaMiny Bix iHmmx po3autie Oco0IuBol 4acTHHU
Kpuminanpaoro kozgekcy (mami — KK) Vkpainum, cr. 401 posminy XIX
MICTHTh 3aKOHOJABYC BH3HAYCHHS BIHCHKOBHX KPUMIHAJIBHHUX MPABOIOPY-
IIeHHS. IXHE MpaBUIIbHE TIyMayeHHs HAOyIO KPUTHYHOI BaXKIIMBOCTI MicIs
24 mortoro 2022 poky, L0 COPHYUHMUIIO CYTTE€BE 3pPOCTAaHHS iXHBOI
kimpKkocTi. 3a manumu Odicy ['eHepanpHOTO IIpoKypopa YKpaiHu, AHHAMiKa
peecTpanii KpUMiHATBHHUX TpaBonopymeHs 3a Pospinom XIX KK Vkpaian
(BificbKOBI KpUMiHAJBHI TIPABOMOPYIICHHS) JIEMOHCTPY€E 3HAYHE 3pOCTaHHS:
2021 p. — 3037; 2022 p. — 13 766; 2023 p. — 28 666; 2024 p. — 93 900.
Le#t cruteck mpu3BiB 1O TOTO, IO 3a pedynpTatamMu 2024 poky BiCHKOBI
KpUMiHaJIbHI NPaBONOPYLICHHs MOCUIM ApYyre Micle cepel yCix KaTeropii
KPUMiHaJIbHUX MPABONOPYIIEHb (ITiCIIsi KAPHUX MOCSITaHb MPOTH BJIACHOCTI).
A Bxe 3a 10 micsuiB 2025 poky BOHHM IOCUIH TIepIIe Miclie 32 KiJbKICTIO
o6uikoBaHuX BUMazKiB [ 1, . 87].

Tak, BIfiCbKOBUMH BH3HAIOThCS KPHMIiHAlbHI IPABOIOPYLICHHS MPOTH
BCTaHOBJICHOT'O 3aKOHOJIABCTBOM TIOPSAKY HECEHHs a00 MpPOXOJKEHHS
BIICPKOBOI CITY’KOW, BYMHEH] BIHICBKOBOCITY>KOOBIIIMH, a TaKOX BiCHKOBO-
3000B’s13aHIMH Ta PE3EPBICTAMH IIiJI 9ac MPOXOHKEHHS 300piB, ependadeHi
posainom XIX (ct. 401 KK Vkpainu). 3 11p0ro BU3HaA4YCHHS BUILTHBAOTH TPU
crenuivHi O3HAKH, SKi BIIMEKOBYIOTh BIHCHKOBI KPHUMIiHAJBHI IPABOIO-
PYIIEHHS BiJ IHIIMX 3JI0YMHIB Ta MPaBONOpPYIIEHb: ) criemiajgbHa KpuMi-
HaJlbHA MIPOTUIIPABHICTH (IIPABOIIOPYIIEHHS, TTepeadaueHi BUHATKOBO B Po3-
aini XIX Oco6mmBoi wactuan KK Ykpaian); 2) pomgoBuii 06’€KT — CyCHiNbHI
BiIHOCWHH Y cdepi 3a0e3MeUeHHS BCTAHOBJICHOTO 3aKOHOAABCTBOM IMOPSIIKY
HeceHHsI 200 MPOXOKEHHS BifiCbKOBOI ciryx6u [2, . 184]; 3) crienianpHuit
cy0’eKT — TITBKM BIHCBKOBOCITY>KOOBII, BifiICBKOBO300OB’s13aHI Ta pe3ep-
BICTH i Yac MPOXOKeHHS 300piB. s HAsBHOCTI CKJIagy BiCHKOBOTO
KPUMIHAJIBHOTO TIPaBONOPYIIEHHS, KpIM 3araJlbHUX pHC, HEOoOXinHa
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CYKYIHICTh YCIX TPhOX yKa3aHUX O3HAK. BiCyTHICTH Xo4ya O OjHI€T 3 HUX
eJIIMIHY€ CKJIaJ] BifiChKOBOI'O KPHMIHAIBHOTO MPABOTIOPYIIICHHS.

JisHHs He KBaNiiKyrOTbCS SK BIHCHKOBI KpPHMiHaJbHI IIPaBOIOPY-
LIEHHS, SIKIIO BOHU: 1) HE MOCATaroTh Ha BCTAHOBJICHHH IOPSIOK HECCHHS
BIHCBHKOBOI CIJIy>KOM, HaBITh SIKIIIO BUMHEHI HA TEPUTOPI] BIHCHKOBOT YaCTHHU
(HampuKIla/, BUKPAZCHHS NPUBATHOIO MaiiHa, IOCATaHHS Ha CTaTeBy
cBoOoMy ab0 Ha 4YecTh Ta TiOHICTH 0COOM); 2) BUMHEHI HE CHCIiaTbHUM
cy0’exktom, siki mepemideni y 4. 2 cr. 401 KK Vkpainm, a, Hampukiaf,
poOiTHukaMu un ciyxOoBisiMu 3CY abo iHmmX BificbKOBHX (hopMyBaHb,
HAaBITh SIKIIO ITOCATAIOTHh HA BiHCHKOBHI MPABOMOPSANOK (HATIPUKIIAL, YMHUCHE
3HMIICHHS BilficbkOoBOro MaiiHa); 3) He mnepenbadeHi 3aKOHOIABCTBOM
SIK BIHCHKOBI KPHMiHAJBHI TPaBOMOPYIICHHS (TIepeXiJ BiCHKOBOTO Ha OiK
BOpOTa B YMOBaxX BOEHHOTO CTaHy a0o0 ciyxOoBe migpoOJIeHHS, BUMHEHE
BIHCBKOBOIO CIIy’)K00BOIO 0c00010). Taki AissHHS KBaTI(iKYIOThCS SIK 3arab-
HOKpHMIiHaJIbHI IPAaBONOPYILIECHHS.

BilicbkoBa KpUMiHalIbHA MPOTUIIPABHICTh O3HAYAE, LIO JISTHHS Ma€e Mic-
TUTH OJWH 31 CKJaJiB KPUMIHAJIBHUX IIPAaBOIOPYLIEHb, 3adiKcoBaHMX
cr.ct. 402431 KK VYkpainu. L1 o3Haka € yHIKaJIbHOK, OCKUIBKU:
1) BiiicbKOBI MPABOMOPYIICHHS OXOIUTIOIOTh isSHHS BHHATKOBO Y coepi
MOPYIICHHS MOPSAKY HECEHHS UM TPOXOKEHHS BIMCHKOBOI CIyXO0wH;
2) BOHHM TOB’s13aHi 3 MOPYIICHHSIMHU HOpM, Bu3Hauenux e nuire KK Ykpai-
HH, a f1 y CIemiaJbHUX NPABOBHX aKTax (3aKOHAxX, IOJIOKCHHAX, IHCTPYK-
Ii5IX), [IO PEryJIOI0Th MOPSIOK HECEHHS Ta IPOXOKEHHS BIHCHKOBOT
cnyx0u; 3) mepeBakHa OUTBIIICTE CTaTel TPO BIWCHKOBI KpHMiHAIBHI
MIPaBOIOPYILIEHHSI MalOTh OJlaHKeTHI Aucrno3uiii. Lle BuMarae 3BepHeHHs 10
MOJIOKEHb 1HIIMX HOPMAaTHBHUX aKTiB JUIsl 3’SICyBaHHS 3MICTy MOPYIISHHS.
Tak, i1 NPUTATHEHHS [0 BiANOBIJAJBHOCTI 332 MOPYIICHHS IPABHII
moBOKeHHsT 31 30poeto (cT. 414 KK VYkpainu) HEoOXigHO 3BEpTATHCS 0
CraryTty rapHi3oHHOi Ta BapToBOi ciyx0, CTaTyTy BHYTpIIIHBOI CIIy»Ou
3CY, Bignosigaux [HcTpyKIiit MinicrepctBa oboponu un MBC Tomo. 11106
BCTAaHOBUTH CKJIaJ BiHiCBKOBOTO KPHUMIHAJIBLHOTO MpPABOMOPYIICHHS, CIiX
BHU3HAYHTH, YA OyJ0 Ha Cy0’€KTa MOKIAJCHO OOOB’SI30K MiATH y TIEBHUH
croci0 ab0 yTpUMaTHCs BiJ TEBHOI IMOBENIHKH BiIMOBITHUMH aKTaMHU
3aKOHOJIaBCTBA. BHHATOK CTaHOBISATH KPUMIHAIBHI MPABONOPYIICHHS, SIKi
MaloTh O3HAaKH TaK 3BaHWX BOEHHHX 3JI04MHIB (CT.CT. 432—-435 KK Vkpainu:
MapoJIepcTBO, TOraHe ITOBO/DKEHHS 3 BiMCHKOBOINOJOHEHUMH TOMIO),
OCKUTBKM BOHH IMOPYIIYIOTH HOPMH MIXHAPOJHOTO TYMaHITapHOTO IPaBa.
Takox ocoGIUBHM € misHHs, mepenbadere cr. 435" KK Ykpainn («O6pasa
YeCcTi 1 TiITHOCTI BIMCHKOBOCTYXKOOBIIS, MOTPO3a BIHCHKOBOCITYXOOBIIIOY),
AKe MOKe OyTH BUMHEHE 3aTaJIbHUM CYO €KTOM.

Hpyra xmodoBa O3HaKa BiHICBKOBHX KPHUMIHAIBHHUX IPABOMOPYIICHb
NoJIATae B TOMY, IIO BOHHM MOCSTAlOTh Ha BCTAHOBJIEHHH 3aKOHOIABCTBOM

119



(Koncrurymiero YkpaiHu, BIMCHKOBHMH CTAaTyTamH, 3aKOHaMW YKpaiHu
«[Ipo BilfickkOBHUI 000B’ 30K 1 BIHCHKOBY cIyx)0y», «IIpo Cnyx0y Oe3neku
VYkpaiHu» W IHIIUMH HOPMAaTHBHO-TIPAaBOBUMH aKTaMH) IMOPSIOK HECCHHS
a00 MpOXOo/KEHHS BIHCHKOBOI CiTykOu. BilicbkOBHIT IPaBOMOPSIOK € cUCTe-
MOIO TIPaBWJI, IO PETYJIOIOTH 3arajbHy KUTTEAISUIBHICTh Ta OOMOBY IisUIb-
HiCTH BiliCHKOBHX Mimpo3giniB. Moro OCHOBHi KOMIIOHEHTH BKJIIOYAIOTh
MOPSIIOK: MIJIETJIOCTI Ta BIMCHKOBOI YecTi; MPOXO/KEHHS BIHCHKOBOT
ciyx0H; ekcrnryaTamii 030pO€HHS, BiHICBKOBOI TEXHIKM Ta KOPHCTYBaHHSI
BIICPKOBMM MaiiHOM; HECEHHs CIIeHiabHUX CIyk0 (0olfoBe depryBaHHS,
BapTOBa, MATPyJIbHA TOIIO); 30epiraHHs BIMCHKOBOI Ta€EMHWUIII; 3ifICHEHHS
ITOBHOBa)XEHB BIICEKOBUMH CITYO0BIMH 0c00aMI; BHKOHAHHS BiHCHKOBOTO
000B’s3Ky B 0010 Ta B IHIIMX OCOOJMBHX YMOBax; INOTPUMaHHS 3aKOHIB
1 3BMYaiB BEJECHHS BIHU.

Xoy4a BITYM3HSIHE 3aKOHOJABCTBO HE MICTHTh YiTKOTO PO3MEKYBaHHS,
MOHATTS «HECEHHS» Ta «IPOXOJDPKCHHS» BIHCHKOBOI CIyXOU MAalOTh Pi3HY
cyTHicTh. Tak, HeceHHs BIIICHKOBOI CIy)kOH — Lie IisUIbHICTB, C(OKycOBaHa
Ha BUKOHAaHHI OCHOBHHX, IIEPEBAKHO OOHOBUX 3aBIaHb, JJISI SIKUX CTBOPEHO
MiIPO3/LJI, MIO OXOIUIIOE BHKOHAHHS OOOB’SI3KIB OOWOBOTO 4YepryBaHHS,
BHYTPIIIHBOI, BapTOBOi (BaxTOBOI) Ta MATPYJIBbHOI CIYKO y BH3HAuUCHHH
nepioJ; yacy; MPOXOKEHHsS BIMCHKOBOI CIy)XOM — Il INMpIIE ITOHATTA,
SIKE CTOCY€ETHCS BHKOHAHHS BiHCHKOBOCITY>KOOBIIEM IpoQeciifHuX 000B’sI3-
KiB y CKIajai BiicbkoBuUX (opmyBaHb. BOHO BKIItOYae HECEHHS CIYyXOU
pa3oM i3 BUKOHAHHSM IHIIUX CITYyKOOBHX OOOB’S3KiB, a TaKOX Mepioan
nepeOyBaHHS Y BIAPSAKCHHI, BIAIYCTII, Ha JiKyBaHHI, a00 y TOJOHI.
[Topsiiok TPOXOIKEHHS CITY>KOU JIETaJbHO PEryJoeThCs, 30Kkpema, [ aBoro
IV 3akony Ykpainu «I[Ipo BilicbKOBHUiT 000B’SI30K 1 BIICBKOBY CITYKOY».

Cy0’exTaMu BIHCHKOBHX KpHMiHaIbHUX mpaBomnopymieHs (Po3min XIX
KK Vkpainu) € ocobu, sIKki MaroTh CHELialbHUN cTatyc — BiHCHKOBO-
ciyk0O0BIII Ta, 3a IMEBHUX YMOB, BiHCBKOBO300OB’SI3aHi Ta pe3epBiCTH
(u. 1 cr. 401 KK VYkpaium). He moxyth OyTH cy0’ekTtamy BifiCbKOBHX
KPUMIHAJBHHUX TPABOMOPYIICHB: 1) JOMPHU30BHUKHU (0COOH, SKi MiANATAIOTH
B3JATTIO HAa BIMCHKOBHII 00NiK) Ta mpu3oBHHKH (0coOM, sAKi B3ATI Ha
BIICBKOBHH 001IiK); 2) 0co0H, SIKMX He OyIJI0 B3ATO HA BIHCHKOBHIA 00K a00
SKHX OyJIO 3HATO UM BUKIIOYEHO 3 BiicbKoBoro o0miky (ct. 37 3akoHy
VYxpainu «[Ipo BiliCbKOBHII 000B’S30K 1 BIHCHKOBY CIIYkO0Y»); MpaliBHUKA
3CY #i iHmwMX BiliCbKOBUX ()OPMYBaHb, sIKI HE € BIHCHKOBOCITY>KOOBIISIMU
(Hampukaa, MUBUTLHUN TEpCOHAN, 0COOM, IO TPOXOATH albTePHATHBHY
(HeBilicbkoBY) ciyk0y); 3) aTecToBaHUMi 0Oco00BUi ckian HamioHanbHOT
nouimii YKpaiHW, OCKUIBKM Ha HUX HE TMOIIUPIOETHCS [isl BIHCHKOBUX
CTaTyTiB, 32 BUHATKOM IOJIIIEHCHKHX MO 0COOIMBOTO MpU3HAYEHHS, AKi
i 9ac Jii BOEHHOTO CTaHy 3alydeHi A0 Oe3mocepeaHboi yJacTi y 60H0oBUX
JisX (BOHHM MOXYTh MiJUISTAaTH BiIIOBIJAIBHOCTI 3a OKpemi craTTi Posmiry
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XIX (a63. 2 4. 2 cr. 401 KK VYxkpainu); 4) npaniBauku CriemniaaizoBaHOi
NIPOKYpaTypu y chepi 000poHH.

Biiickk0B03000B’s13aHi, sIKi IepeOyBarOTh y 3amaci, MOXKXyTb OyTH Cy0’€K-
TaMH BiHCBHKOBHX KPUMIHAJIBHHUX IPAaBOIOPYLIEHb JIMIIE MiJ 4ac MPOXOJ-
JKEHHsI HaBYaJIbHUX, IIepeBipOvYHUX abo cremiadpHux 300piB (4. 8 cr. 2 Ta
I'naBa V 3akony Ykpaiau «IIpo BilicbKOBHil 000B’S130K 1 BiiCBKOBY CITyK-
Oy»). PesepBicTi TakoX MOXYTh BUMHATH BIHCHKOBI KPHMIHAJIBHI IIPaBO-
MOPYIICHHS TIiJ] Yac MPOBEICHHS HaBYANBHHUX 300piB (CT.CT. 261, 262, 29).
B oco6muBuit mepion ocobwu, 3BiTbHEHI 3 BIHCHKOBOI CITY>KOH, 3apaX0OBYIOTh-
cs JI0 ONEepaTHBHOTO pe3epBy. B ocoOmuBHMiA mepion pe3epBiCTH NMpH3HBa-
IOTBCSI HA BIMICBKOBY CITy’KO0Y, a BiliCBKOBO300OB’s13aHi BUKOHYIOTH BiHCHKO-
BHIf 000B’S30K y 3amaci BiIOBITHO IO 3aKOHOJABCTBA, IO PETYIIIOE IOPS-
JIOK TIPOXOJDKCHHS BIICHKOBOT CIIyKOU B 0COONUBUIL TIepioz.

Ocoba € cy0’eKTOM BIHCHKOBHUX KPUMIHAIBHHUX IPaBONOPYIIEHb 3 MO-
MEHTY I0YaTKy Ta J0 MOMEHTY 3aKiHUeHHS NPOXOKECHHS BiiCbKOBOT
ciyx6u (ct. 24 3akony Ykpainu «IIpo BiiicbkoBHil 000B’5130K 1 BIHCHKOBY
cinyx0y»). s mpu3BaHOrO Ha BIHCHKOBY CiykOy mijg 4ac moOumi3arii
MOYaTKOM CJIy>XOM € JieHb BiAnpanieHHs y BilicbkoBy uactuny 3 THK i CIT
(TepuTOpIaNILHOTO IEHTPY KOMIUICKTYBAaHHS Ta COIAdbHOI MiATPUMKH).
CkiragaHHs BINCHKOBOI MPHUCSTH HE MOB’ SI3YETHCS 3 TIOYATKOM IPOXOKEHHS
BIICPKOBOi ciry’kOn. Ha BificbkoBy cimyxOy NpHAMAIOThCS OCOOH, SKi
nocsarnu 18 pokiB (IS CTPOKOBOI CITy:KOW), aje MOOpOBOJBII (30KpeMa
KypcaHTH) MOXYyTb OyTu 3apaxoBaHi 3 16 abo 17 pokiB. Baxmueum
€ 1 rpaHUYHUH Bik epeOyBaHHS Ha BICHKOBIH CITyk0i, B 3amaci 9u pe3epsi
(Bim 45 10 65 pOKiB), NOCSTHEHHS SIKOTO YHEMOXKJIMBIIOE HAOYTTS CTAaTyCy
BiiICbKOBOCITYKOOBIIS.

BilicbKOBI KpHUMIHaJbHI HPABONOPYLICHHS MOXXYTh BUMHSITH BiHCBHKOBI
takux QopmyBanb: 3CY — ocHOBHE BilicbkoBe (OpMyBaHHS, Ha sKe
MOKJIaIecH0 000pOHY Ta 3axXUCT CyBepeHiTeTy Ykpainum, Cmyxba Oe3nexu
VYkpainu; JlepxaBHa npukopnoHHa ciyxk0a Ykpainu; HauionaneHa rBapmis
VYkpainu; JlepkaBHa creniagbHa ciryx0a TpaHcnopry; JlepkaBHa ciysx0a
CIIeIiabHOTO 3B’S3KYy Ta 3aXWCTy iH(opMmarii YkpaiHu, iHII BiCHKOBI
(¢opMyBaHHS, YTBOPEHI BIATIOBIAHO 110 3aKOHIB YKpaiHU: YIIpaBIiHHA
JepKaBHOT OXOPOHHU YKpaiHu; HoOpoBoubili CHI TepUTOpiadbHOI 000POHU
(TpO). Kpim Toro, BiINOBIZATEHOCTI MOXYTh HLIATaTH «iHII 0OCOOH,
Bu3HayeHi 3akoHOM» (4. 2 cr. 401 KK Vkpainm). Cromm Hanexartb
BIMCHKOBOCITY)XOOBII TepenideHnx (OpMyBaHb, SIKi HAa YaC BHUKOHAHHS
MIEBHUX 3aBIaHP NPAIIOIOTh HA MITATHUX I0CAJaxX B IHIIMX OpraHi3amisx,
MIATPHEMCTBAX YW yCTAHOBaxX (HANPHUKIAJ, HANPABICHHS BiHCHKOBOCTYX-
60BiiB CBY un ['YP no mepkaBHUX mignmpueMcTB, odinepis Minoboporn
J0 JUIUIOMAaTHYHUX YCTAHOB, MEIMYHUX MPAIBHUKIB 0 LUBUIBHUX
JIKapeHb TOIIO).
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JESIKI IPOBJIEMH 3ACTOCYBAHHSI
CT. 299 KPUMIHAJILHOI'O KOJAEKCY YKPATHU
«KOPCTOKE MOBO/IUKEHHSI 3 TBAPUHAMW»
(3A MATEPIAJIAMH CY/I0BOI IPAKTUKH)

Opoodeun Kocrsasnrun MuxoJiaiioBu4
KaHOuoOam 10puOuyHUX HAyK, OOYeHm,
ooyenm xageopu KpUMIHATLHO-NPABOBOT NOTMUKU
Hayionanvuuti ropuouunuii ynisepcumem imeni HApocnasa Myopozo
M. Xapkis, Ykpaina

EdexTuBHicTS peamizamii MpaBOBHX HOPM 3HAYHOIO MIpOIO 3aJICKHUThH
BiJl SKOCTi BIJIOBITHHX IOJIOKCHh HOPMATHBHO-TIPAaBOBUX AaKTiB, y SKUX
BOHM (DOPMAJILHO 3aKPIIUTIOIOTHCA. BIUIMB MaiOTh 1 BJIACHI TEHACHIIT
MPaBO3aCTOCOBHOT JiSUIBHOCTI.

Taka 3aJeKHICTb MPOCTEXYETHCS, 30KpeMa, IPH pealtizalii KpUMiHaIbHO-
NpaBOBOi HOPMH ILOJZO BIINOBINAILHOCTI 33 JKOPCTOKE MOBOJDKEHHS 3
TBapuHamu. [IpakTuka 3acrocyBanHs cT. 299 KpuMiHaibHOTO KozieKkey (aaiti —
KK) VkpaiHu € 1OCHTh HEOJHO3HA4HOI. | 11le Mpu TOMy, LIO0 KUIBKICTBH
BIATIOBIIHIX CYCIUTFHO HEOE3MEeYHNX [isSHb 32 OCTaHHI POKH Ma€ CTiHKy
HETaTHBHY TEHJEHLII0 10 3pocTaHHs. Tak, 3a manmmu Odicy ['enepanbHoro
mpoKypopa, skmo y 2022 p. 3aragom Oyino ob6mikoBaHo 150 kpuMmiHATBHHX
mpaBonopyIreHs 3a cT. 299 KK, To y 2023 p. —174, y 2024 p. — 188, a 3a ciucHb-
XOBTeHb 2025 p. — Bxke 623 KpUMiHAILHUX NpaBoNoOpyIeHHs [1].

[MpoBenenuii aHaii3 ONPWIIOAHEHHX MaTepialiB CyNOBOI IPAaKTHKH
JI03BOJIIE BUOKPEMHUTH Taki MPOOJeMHI MOMEHTH y 3aCTOCYBaHHI CT. 299
KK VYxkpainu.

1. HeBpaxyBaHHS TOro, HIO >OPCTOKE ITOBOJKEHHS 3 TBapHHAMH,
BUMHEHE aKTUBHUM CTIOCOOOM, BiAMOBIMHO M0 YMHHOI pemakii ct. 299 KK
VYkpainu migsrae kBamidikamii 3a 4. 3, a He 4. 1. Tak, 3rigHo 3 pi3HEMH
Bupokamu Oynm kBamidikoBani 3a 4. 1 cr. 299 KK Taki 1ii BUHHHX, SK-TO:
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MOCTPIN y KOTa 3 MHEBMATUYIHOI PYIIHUII [2]; yaymieHHS cOOaKh MOTY3KOIO
[3]; HaHeceHHs KOpOBi HE MEHIIE IEB SITH yHapiB IOCTPHM JIE30M MeTa-
JIYHOT YaCTUHHU canu [4]; HaHECeHHs BICTPSM BIUI JCKUIBKOX yJapiB cobarti
[5]; HaHECceHHS 3a TOTTOMOTO0 COKMPHY HE MEHIIIE BOCBbMH XaOTHYHHX YAapiB
IO TOJIOBI Ta Tyi1yOy cobaku [6] Tomio. Y BciX 3a3Ha4€HHMX Ta IHIINX MOJI0-
HUX BUIIaJKax MaB MICIle aKTUBHHUH CIIOCIO >KOPCTOKOTO TMOBOJKEHHS
3 XpeOeTHHMH TBAapMHAMHM, TOX YYWMHEHI nii mamu OyTu kBauigikoBaHi
3a 9. 3 cr. 299 KK Vkpainu. Ilo crocyerbes 1. 1 ct. 299 KK, 1O BOHA
OXOIITIOE JIMIIE TTACHBHUM CITOCi0 JKOPCTOKOTO IMTOBOKEHHS — Oe3isIIbHICT
Y BUTJISAI HEBUKOHAHHS BHHHUM CBOiX 00OB’SI3KiB IIO/IO AOTIISAY 32 TBAPH-
Hamu [7, c. 447].

KpiM ycyHEeHHs MOCHTH TOLIIMPEHHWX IOMIJIOK Y IIPaBO3aCTOCOBHIH
IISUTBHOCTI, Ha HAaml TOTIIAA, BJOCKOHAJEHHS NOTpedye 1 3aKoHOJaBdYe
dbopmynroBaHHA. 30KpeMa, MOCHIAHHA Ha <«[Iil, mependayeHi YacTHHOIO
MepIio abo APYrow Mmiel CTarTiy, mo Mictuthes y 4. 3 cr. 299 KK,
CJiJT BU3HATH HETOYHHUM, OCKIJIBbKH, MO-TIEPINE, Jdis € aKTUBHOK (OPMOIO
MOBE/IIHKH, i TOMY JOLIIBHINIE OyJI0 BXXUTH OUIBII MIUPOKHH 338 3HAUCHHSIM
TEPMIH <«IISIHHSI», MO-Apyre, akTHBHHUI CIIOCIO BUMHEHHS SK O3HaKa 0CO0-
JUBO KBaJTi(hiKOBAHOTO CKJIady CTOCYEThCS HE BCiX (opMm [isHb, 3a3Ha-
YEHUX Yy 4. 1, a TIABKH JKOPCTOKOTO ITOBO/DKEHHS Ta IMOPYIICHHS HPaBHI
TPaHCIIOPTYBaHHS TBAapWH, aJPKe HAIbKOBYBAaHHSA TBAPHH OJHA HA OMHY,
mpomnarafja, IyOJiuHi 3aKJIMKH, MOIIMPEHHS MaTepialliB He MOXYTb OyTH
BUMHEHI TACHBHHUM CITOCOOOM (O€3IisUTbHICTIO).

2. UYepe3 3akpimieHHs y caHKMisXx 49.49. 1-4 c1. 299 KK Vkpainu
KoH(icKkalii TBapuHM, IO cCTaja MPEIMETOM KPHMIHAJILHOTO IPaBOIIO-
pYLICHHS, Ledl KpPUMIiHAJBHO-IIPABOBHUH 3axill HEPIOKO pO3YMIEThCS SIK
JIONaTKOBUIT BHJ mokapanHs. Hampukian, B 0JHOMY 3 BHPOKIB CyJ BHU3HAaB
HEJIOPEYHNM «3aCTOCYBaHHs JOJATKOBOI'O IOKAapaHHI» — KoOHickamil
TBapUHHU — «3 OIJISIy Ha Ty OOCTaBHHY, IIO MNPEIMET JAHOTO 3JI0YHHY
HE HaJIOKUTh Ha IPaBi BJIACHOCTI OOBMHYBa4€HOMY» Ta «BPAaXOBYIOYH Te,
mo TBapmHa (cobaka) BHacuigok BumHeHOro OCOBA 4 3m0umHy 3aru-
Hyna» [8].

Ha namry gym™MKy, y 3B’S13Ky 3 THM, IO MPEAMETH KPUMiHAJIFHOTO TPaBo-
MOpyIIeHHs, sike nependaueHe cT. 299 KK, maneko He 3aBXIU HaJIe)KaTh Ha
IIpaBi BIACHOCTI BUHHOMY (30KpeMa, Oe3NpUTYIIbHI, AUKI TBAPHHH, TBAPHHH,
0 HaJIeXXaTh IHMIM 0co0i), IX KOoH]icKamis He y3TrOJDKYeTbCsS 3 BH3HA-
4YeHHsIM KOHickalii MaliHa SK JOJAaTKOBOTO BHUAY TMOKapaHHi. 3 4. |
cT. 59 KK VYkpainu BumimBae, mo KoH¢icKarii MaiiHa sIK BUAY TMOKapaHHS
HE MOBHMHHI MiANIATaTH NPEAMETH, SIKi OyJIM He3aKOHHO Ha0yTi 3aCy/KEHUM;
HajexaTh Ha TpaBi BIACHOCTI IHIIMM, KpIM 3aCyIKEHOro, 0cobam;
HE MiUIAraloTh Tepenadi y BIACHICTh AEpkKaBU (HATPHUKIAJ, MiAATalOTh
3HUIIEHHIO) [9, c. 340]. Y Bunanky, koiu KoHpicKamis MaifHa nependayeHa
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B caHkmii crarti OcobmmBoi uwactmaM KK sk 000B’s13KOBE mOHAaTKOBE
MOKapaHHs, Cy/l MOXKE BIIMOBUTHCS Bij ii NpW3HAYECHHS JHIIE 3 IIiJICTaB,
nependayenux y 4. 2 cr. 69 KK [10, c. 451]. Kpim Toro, xopcroke
MOBOJDKEHHA 3 TBapuHamu (32 4.4. 1 1 2 cr. 299 KK - mnoBHicTio,
32 4.4. 3 14 — KpiM JisiHb, BUNHEHHUX 3 KOPHCIMBUX MOTHUBIB) HE HAJEKHUTh
JI0 THX KPHMiHaJbHUX NPaBONOPYILIEHb, 3a AKi KOH(ICKallis MaiiHa B3araii
Moxe Oyt BcranosineHa (4. 2 c1. 59 KK). Oxe, koHpicKkalis TBApHHU Mae
po3risimaTHCA K IHIIHMA 3aXil KPUMiHAJIBHO-TIPABOBOTO XapakTepy —
cremiagbHa KOH(QICKaIlis TpeaMeTa KPHUMIHAIBHOTO IPAaBONOPYIICHHS
(1. 3 4. 1 ct. 96° KK). 3akpiruieHHs i B CaHKIII1 CTaTTi BUTIISAAE 3aiBHM.

3. HamsBuwaifHO MIMPOKE 3aCTOCYBAHHS 3BIIPHEHHS BiJ BiIOyBaHHA
MIPU3HAYECHOTO TTOKAPAHHS, IO IPYHTYETbCS HA BHUCHOBKY IIPO HEIOILIb-
HICTH ()aKTHIHOTO 3aCTOCYBAHHS /IO BUHHOTO KOHKPETHUX MPAaBOOOMEKEHB.
[Mpudomy Take 3BUIBHEHHsI PO3IOBCIOJUKEHE HE3aJIe)KHO Bin KBamidikamil
KPUMiHaJIbHOTO MPABOMOPYILEHHS 3a TI€I0 YM iHIIOI YacTHHOMO cT. 299 KK.
Takuil cTaH crpaB MOXE CBIIYMTH TPO HEBIANOBIAHICTH BUAIB Ta (abo)
PO3MIpiB MOKapaHb, 3aKPIMICHUX Y CAHKINSAX, OI[HIN CTYMEHS CYCHUIBHOI
HeOe3MeYHOCTI BYMHEHMX MisiHb (y IIMPOKOMY 3HA4YCHHI, BKIIOYAIOUU
OB’sI3aHi 3 BYMHEHHUM AiSHHAM 0co0imBocTi ocodu BuHHOTO [11, c. 122])
Ha IPaBO3aCTOCOBHOMY piBHI. 3arajoMm, HaJMipHa IIUTOMa Bara 3BUIbHEHHX
BiJ BimOyBaHHS MOKapaHHS OCi0 CIyrye iHIMKATOPOM IMOTPeOM Yy BIOCKO-
HayeHHi caHKOifd 4.94. 14 cr. 299 KK, mepeBakHO B HalpsMKy JOJaBaHHSI
ITEPHATHBHUX BHAIB OCHOBHHMX MOKapaHb. TakuMH BHJaMH MOTTIH 0
BHCTYHaTH mmTpad y BIiAMOBITHOMY pO3Mipi (3aJ€XKHO Bif TSKKOCTI
3JI0YHHY), TPOMAJICHKi, BUIIPaBHI POOOTH, mpodamiiiHuii Harsia. 1i gomos-
HEHHS B pa3i 1X 3alpOBaPKEHHS MalOTh J03BOJMTH Cy/laM OOMpaTH TOH BH[
(i Mipy) mokapaHHsi, IpU3HAYEHHS 1 BiZI0yBaHHS SKOTO 3acyIKEHHM Oyiu O
JOIITBHUMH 3 TOYKH 30pY MOCSTHEHHS IfiJIei MoKapaHHsS 1 BiAMOBiTHOCTI
CyCHiJIbHIN HeOEe3MeYHOCTI BAMHEHOTO, Ta CYIPOBOIXKYBATHCS TIOCIIIOBHUM
PO3YMHHM CKOPOYEHHSM KiIBKOCTI 3BUIbHEHHX Bijl BiOyBaHHS MOKapaHb
BUHHUX.

VYpaxoByroun BHUKJIAJ€HE, [OIUILHO 3alpONOHYBAaTH Taki 3MiHH
1o ct. 299 KK VYkpaiau: y 4. 3 YTOYHHUTH, 10 aKTHBHHU CIIOCIO CTOCYETHCS
KOPCTOKOTO TOBO/DKEHHS a00 TIOpYLIEHHS IPaBWiI TPaHCIIOPTYBaHHS
TBapuWH; 3 CaHKIIH 4.4. 1—4 BHUKIIOYMTH KOH(QICKALil0 TBapHHU (OCTaHHS
W Tak 3a MOXIMBOCTI Mae OyTH BHIyYeHa SK NpEIMET KPUMiHAJIBHOTO
MIPaBOIIOPYIIEHHS B MOPSIKY CrenianbHOI KoH(icKalii), 101aTH aJbTepHa-
THUBHI MEHIII CyBOP1 OCHOBHI BHJIU IIOKapaHb.
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MPOBJEMU KPUMIHAJILHO-TIPABOBOI KBAJII®IKAIIIT
CAMOBUIBHOI'O 3AJIMIIEHHSA BINCHbKOBOI YACTUHU
I YAC ITIPABOBOI'O PEXKUMY BOEHHOI'O CTAHY

Couonyxa Bikropisa CepriiBHa
cmydenmka 1 Kypcy ¢haxkynomemy npaga, eymanimapHux i CoyianbHux Hayx,
Kpemenuyyokuii nayionanvuuil ynieepcumem
imeni Muxaiina Ocmpoepadcvrkoeo
M. Kpemenuyx, Yrpaina

B ymoBax TpuBaro4oi 30poiiHoi arpecii mpoTH YKpaiHH MUTaHHS TOTPHU-
MaHHS BIHCHKOBOI AMCIMIUIIHM HAaOYyJIO KPUTHYHOTO 3HAYEHHSA. 3POCTaHHS
KUTBKOCTI KPUMIHAJIILHUX IPOBA/DKCHb 332 BINCHPKOBUMH CTaTTsIMH Kpumi-
HanbHOTO Konekcy (mami — KK) Ykpainu 3yMoBHIIO HEOOXiIHICTH mepeoc-
MUCIIEHHS TIXOMIB 10 KBawidikamii misHb, nependadenux ct. 407 KK Ykpai-
HH, IO TMOJISITAlOTh B CaMOBUIBHOMY 3aJIMILIEHHI BifICbKOBOI 4acTHHH abo
MICIISI CITYXKOu.

[MpoGnema mosnsirae B TOMY, 110 HOPMa 3aCTOCOBYETHCSI B HA/I3BUYAHHUX
YMOBax TPaBOBOIO PEXHMMY BOEHHOIO CTaHy, KOJM HE BCi BUIIQJKH BiJl-
CYTHOCTI BIHCHKOBOCITY>KOOBIISI Ha CIyXO0i € HACTITKOM YMHCHOTO YXHJICH-
Hi. BomHouac mepkaBa Mae 3a0e3rednTH OallaHC MK 3aXHUCTOM OOOPOHO-
3IATHOCTI Ta TOTPUMAaHHSIM IIPaB BIICEKOBOCTYKOOBIIIB.

Meroto 11i€i poOOTH € aHali3 YMHHOTO 3aKOHOJIABCTBA, CYJOBOi IpakK-
tuk BepxoBHoro Cyny Ta cyaiB mnepmoi iHctaHmii momgo kBamidixarii
KpUMiHaJIBHOTO TpaBomnopymenHs, nependadeHoro cr. 407 KK VYkpainn,
BH3HAYEHHS MPOOJEMHMX aCIeKTiB 1 pO3pOOJICHHS TPOTIO3HIIIN /ISl BIIOCKO-
HAaJICHHSI IPaBO3aCTOCYBaHHSI.

Yactuna 1 cr. 407 KK Ykpaiau BCTaHOBIIOE TIOKapaHHS 32 CAMOBiIbHE
3QIMIICHHS BIICHKOBOI YaCTHHM 200 MiCIs CIYXOW BiHICHKOBOCTYKOOBIIEM
CTPOKOBOiI CITy’)KOM, a TakoX HEe3 SBIIEHHS HOro BYacHO 0e3 MOBaKHUX
NpUYMH Ha CiykOy y pasi 3BUIbHEHHS 3 YacTHHH, NpH3HAYEHHA abo
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TIepeBEICHHS, He3 SIBICHHS 3 BiAPSAPKEHHS, BIAMMyCTKH a00 3 JIiKyBaJbHOTO
3aKJIaJly TPUBATICTIO MOHAN TpU I00OW, ane He OubIne Micsus, Yy BUIl
TPUMaHHS Y AUCHMIUIIHAPHOMY OaTajbliOHI Ha CTPOK 1O JABOX POKIB abo
1030aBJICHHs] BOJII Ha CTPOK JIO TPbOX POKiB. Y pasi, SIKIIO BiJCYTHICTH
TpuBae: 1) moHan necsATh n1i0, aje He OuIblne Micsls, abo X04 1 MeHIe
necsiti Ai0, aje OuIble TPbOX JAi0 MOBTOPHO MPOTSTOM POKY, TO IisTHHS
kBanidikyerbes 3a 4.2 cr. 407 KK VYkpainu, 2) noHag micsans, — 3a 4. 3
ct. 407 KK Ykpainu [1].

O0’€XTOM KpHUMIHAJIBFHOTO TPABOMOPYIICHHS € BCTAHOBJICHUI MOPSIOK
MIPOXO/KCHHS BICHKOBOI CIY»KOW, IO MOJSATae B 0OOB’SI3KY BiCHKOBO-
cnyxOoBus mepeOyBatn Ha ciyk0i. lle KpuMiHambHE NPaBOMOPYIICHHS
€ TPUBAIOYNM 1 BBAXKAETHCS 3aKIHIEHIUM 3 MOMEHTY (PAKTHYHOTO 3aJTHIIICHHS
gacTHHH Oe3 Mo3Boiay. Ilix yac BOEHHOTO MiIBHUINYETHCS CYCHiIbHA Hebe3-
reKa Takux Jii, aje BOJHOYAC BUHUKAE MOTpeda y BpaxyBaHHI 00 €KTUBHUX
(axTopiB (MOpaHEeHHs, eBaKyallis, BTpara 3B’s3Ky, O0HOBI Aii), AKi MOXYTb
BKJIIOYaTH CKJIaJ KPHMIHAJIBHOTO TNPaBONOpPYLIEHHS. Y IbOMY acleKTi
3aCTOCOBYETHCS TIPUHIMI iHAWBIAYyasi3anii BiAMOBIJAIBHOCTI, 3aKpIIICHUI
y cT. 65 KK Vkpainu.

BepxoBuuii Cyn (Kacauilinuii kpuminanenuii cyn, KKC BC) y cBoix
PIIIEHHSIX HEOIHOPA30BO HATOJIOITYBAB HA 00OB’S3KY BIHCHKOBOCITYKOOBIIIB
3aJIMIIATHCS Ha CIyk0i B 0COOIMBHIA TIepiol, He3aJIeKHO BiJ oOcTtaBuH. Tak,
IMocranoBoro KKC BC Bix 20 kBitast 2023 poky (cnpasa Ne 748/1376/20)
YXBQJIUB PillICHHS, 3T1THO 3 SIKMM 3aKiHYEHHS CTPOKY KOHTPAKTY HE 3BIJIbHSE
BIICBKOBOCITYKOOBIISI Bifl 000B’I3Ky TepeOyBaTH Ha cIyxk0i B 0ocoOMHBHI
nepiox [2]. IMocranoBoro KKC BC Bim 4 mororo 2025 poky (crmpasa
Ne 470/795/23) nigrBepaus, mo cyd’ekrom 3i0unny 3a ct. 407 KK Ykpainu
MoOXxe OyTH BiHiCBKOBOCIYKOOBELb-pE3epBICT, MPU3BaHUK Mix Yac MOOiIi-
samii [3]. BepxoBuuii Cyn d4iTKO BCTAHOBHB, IO IMiJ 4ac OCOOJUBOIO
mepioay BiCHKOBOCTYK0O0BEIb, BKJIIOYHO 3 pe3epBicTamMu, 3000B’s3aHUil
BHUKOHYBAaTH CBOi 000B’s13KH J10 0(illiiiHOr0 HaKka3y Mpo 3BUIbHEHHS, & Oyib-
sKa crpoba CaMOBUTBHO 3IHIINTH CIYXKO0Y /10 IIbOTO MOMEHTY € 3JI0YHHOM
3a ct. 407 KK Ykpainu.

[ToxazoBuMm € BUpok bapcekoro paitoHHOro cymy BinHHMIBKOI oOmacti
Bix 4 cepmus 2023 poky y cmpasi 3a 4. 5 ct. 407 KK Vkpainu [4]. Cyn
BHU3HAB BHHHHUM BifCEKOBOCTYXOOBIIS, SIKHI 3aJIMIIUB YaCTHHY Ha 36 THIB
0e3 MOBa)XHUX NPHUYMUH, OJHAK, BPAaXyBaBLIM HOrO y4acTb y OOMOBHX IisX,
BTpaTy HOOpaTHMiB Ta JOOPOBiIbHE MOBEpHEHHS, 3acTocyBaB cT. 75 KK
VYxpaian (3BiIbHEHHS 3 BHIPOOYBaHHSM). Taki pIillIeHHS IEMOHCTPYIOTh
TYMaHICTUYHUN MiAXiA: CyAM BH3HAIOTH CYCIUIbHY HEOE3MeKy [isHb, aje
IHAMBIMyaTi3ylOTh MOKApaHHSA, BUXOASYH 3 OOCTaBHH, AKi 3yMOBHIH HOPY-
[IEHHS TOPSIKY HECEHHS CIIy>kOu. AHanmi3 €IMHOTO NEPKaBHOTO PEECTPY
CyJIOBHUX pillleHb Moka3ye, mo y 2023-2025 pokax nonan 60% BHPOKIB 3a
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ct. 407 KK Vkpaiau 3aBepmimiincs MpU3HAYCHHSIM YMOBHOTO TEPMiHY, IO
CBITYMTS Mpo crpoOy 30anaHCyBaTH MOKapaHHs Ta pealiii GPOHTOBHX YMOB.

Bepxoruuii Cyn y Bxke 3rafaHiii moctaHoBi Ne 748/1376/20 minkpecnus,
[0 KJIFOYOBHM KpHTEepieM po3mexyBanHsS 3a cT. 407 ta 408 KK VYkpainu
€ HasBHICTH METH YXWJINTHCS BiJ CIYyXOM HazaBXIu. Y BUIAIKY, KOJIU
BIiICPKOBOCITY)KOOBELIL 3aJMIIA€ YAcTHHY O€3 Takoro Hamipy, aje Ha
TpuBanuii yac — nisiHHA KkBanidikyeTbes 3a cr. 407 KK Ykpainn. Onnak Ha
MIPAKTHUIl OPTaHU JOCYIOBOTO PO3CIiTYBaHHS HEPiIKO MOMMIKOBO iHKPHUMI-
HYIOTh J€3EPTHPCTBO 0€3 HaJCKHOTO OOIPYHTYBaHHS yMHCIY, IO IPH3BO-
IWUTh 10 TIOPYIIEHHSA NMPUHIMILY CIPaBeUIMBOCTI. BpaxoByrouu e, HE0O-
XiIHO TIPUHHATH METOIMYHI peKOMEHAAMii A CIiAYUX OpraHiB i MPOKY-
POpiB IIOAO KpWUTEpiiB BiAMEKYBaHHS CKJIAIiB BiHCHKOBHX KPHUMiHAIBHUX
npaBomnopymens. Ciig ypaxoByBaTH pillleHHs €BPONEHCHKOTO Cyly 3 IpaB
monunan y crpasi «Engel and Others v The Netherlandsy» (1976), ne 3a3ua-
YEeHO, L0 JIUCLUILTIHAPHI Ta KPHMIiHaIbHI CaHKIil y BIHCBKOBIi cdepi
MaroTh OyTH MPOMOPILIHHUMH TSHKKOCTI istHHA [5].

Xova 4. 5 cr. 407 KK VYkpainu Bke BCTAQHOBIIIOE MiJBHIIEHY KPHMi-
HAJIbHY BINIMOBINANBHICTh 3a CAMOBITBHE 3aJIMIICHHS BIHCHKOBOI YaCTUHU
B YMOBax BOEHHOI'O CTaHy a0o B 0O0OBiii 0OCTaHOBII, HA NPAKTHI[I BUHU-
KaloTh TPYAHOIII 3 T OAHAKOBUM TiayMadeHHSAM. Cynu IO pi3HOMY BH3Hada-
10Th, 9M JOCTATHBO CaMoro (pakTy 3ampoBa/UKEHHS BOEHHOT'O CTaHy IUIS
kBamigikamii 3a 4. 5 c1. 407 KK VYkpaiau, un HeoOXimTHO J0JaBatw,
10 BiCHKOBOCITYKOOBEIh epeOyBaB y Oe3nmocepenHii 001HoBii 00cTaHOBII
[6, c. 108-111]. Yactuna cyniB (30kpema, 3a npukianom nocraHoBu KKC
BC Bin 20 xBitTHs 2023 poky y cnpaBi Ne748/1376/20) Bu3Hauae,
[0 HAsSBHICTh BOEHHOTO CTaHY € CaMOCTIHHOI KBali(hiKyrHOUuO O03HAKOIO.
[HI1 X pillIeHHs] BUMAraroTh JI0Ka3iB peaibHOi y4acTi MiaApo3iny y 00ioBux
JISIX, 110 CTBOPIOE HEOJHAKOBICTh MPAKTHKH.

KpiM TOro, 3aMIIaeThesi BIAKPUTHM MUTAHHS OLIHKH IMOBAXXHUX MPUYUH
BIZICYTHOCTI BiHCBKOBOCIY)KOOBIIS. 3aKOH HE MICTUTh BU3HAYECHHS LILOTO
MIOHATTS, TOMY BOHO TPAaKTYETHCS CylaMH BijbHO. JIOIJIBHO 3aKpiluTH
OpIEHTOBHHMH TEpeJIiK TAaKUX NPHYMH y BIZOMYMX HOPMAaTHBHUX aKTax —
HalpuKiaj, y Hakaszax MinicrepcTBa oboponn Ykpainu um ['eHepanbHOTO
mrady. Jlo HUX MOXYTh HaJeXaTH: IOpaHEHHsS, KOHTY3if, eBaKyallis,
3aruOenp MoOpaTHMiB, BTpaTa 3B’A3Ky, THMYacoBe nepeOyBaHHS B MEIUY-
HOMY 3aKaji abo caMmocTiiiHa eBakyallis 3 paioHy O0HOBHX JIi.

Takum 9uHOM, TIPOOIEMOIO HE € BiZICYTHICTh 3aKOHOAABYOI HOPMHU IIPO
BOEHHHWI CTaH, a HecTaya €JIMHOTO MiIXOAy MO0 ii 3acCTOCYBaHHSA Ta Bij-
CYTHICTh HOPMATHBHO BH3HAYEHUX KPUTEPiiB MOBAXHOCTI MPUYHH BiICYT-
HOCTI, LIO YCKJIAJHIOE€ OJHAKOBE IMPaBO3aCTOCYBaHHS IIiJl 4ac BOEHHOTO
CTaHy.
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3apy0ixkHa IpakTHKa mokasye cxoxi migxomu. Y CIIA Uniform Code
of Military Justice (§85 — §87) po3pi3Hsie caMOBiNbHE 3aTHIIEHHS YaCTUHH
Ta JE3epPTUPCTBO, 3aJEKHO BiJ TpHuBajocTi Ta MotuBY [7]. Y Benukiit
bpuranii 3rigHo 3 Armed Forces Act 2006 BiacyTHicTh MeHIne 7 AHIB
BBA)KAETHCS AMCLMIUIIHADHUM TPOCTYNKOM, IOHaA 7 — KpPHUMiHAJIbLHUM
npasomnopymeHasam [8]. V Himeuunni §15 BilicbkkoBoro kpumiHaibHOTO
KOJIeKCY mnependavae MOKapaHHS JIMIIE 32 YMOBH YMHCHOTO yXWIEHHS [9].
VYxpalHCBKHH MiAXiA 3aranoM BiATIOBia€e UM CTaHAAPTaM, OJHAK MOTpedye
OUTBIIIO] THYYKOCTI Y TIepioJ] BOEHHOTO CTaHy.

OTxe, cymoBa TpaKTHKa CBiT4WTh, IO Y IEpiog BOEHHOTO CTaHy
taymadeHHs cr. 407 KK Vkpaian mae OyTu CHCTEMHUM — i3 BpaxyBaHHIM
BOEHHUX PHU3HKIB, CTaHy 3J0POB’S Ta ICHUXOJIOTIYHOTO CTAaHY BIHCHKOBO-
cinyx6oBus. Bepxopanii Cyn (pakTHYHO BCTaHOBHB NPE3YMIIIIIO BiIIOBi-
JATBHOCTI 7SI BCiX 0Ci0, MOOLTI30BaHUX 1O YaCTHH, HABITh 0€3 MPOXOj-
wennss BJIK. Tlotpiono momoBHutu cT. 407 KK VYkpainu myHKTOM, IO
nependavyae BpaxyBaHHS 00 €KTHMBHUX OOCTaBHH, SIKi BHKIIIOYAIOTh CKJIall
3nounHy. JlouwineHuM € odiuiitHe y3aranpHeHHs npakTuku [lnenymy Bep-
xoBHoro Cyay mono BigMmexyBanHs ckiaaiB c¢1.407 KK Ykpainu Ta cr. 408
KK Vkpainu. s 3Mil[HEHHS BifiCbKOBOI JMCIUIUTIHU Ba)KJIMBO 30epiratu
O0amaHc MiK HEOOXINHICTIO TIOKapaHHA Ta TyMaHICTUYHUM ITiIXOJ0M
JI0 OLIIHKY MOTHBIB IIOBETiHKH BiiCHKOBOCITYKOOBIIS.
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B YMOBAX BOEHHOI'O CTAHY

Cracumud Anacracisa CepriiBHa
3000y8au euwoi oceimu (axyivmemy npagooxXopoOHHOI JisibHOCI
Hayionanvua axademis [eparcagroi npuxopdonnoi ciyocou Yrpainu
imeni Boeoana Xmenvnuyvroeo (siticokosa wacmuna 9960)
M. Xmenonuybkuil, Yxpaina

Hikosaenko Tersina bornaniBna
O00KMOp IOPUOUYHUX HAVK, NPOGhecop, NOIKOGHUK tocmuyii npogecop
Kagpedpu meopii npasa ma KPUMIHATbHO-NPOYECYATbHOL QisIbHOCME
Gaxyrememy npagooxoporHoi disnbHOCHI
Hayionanvua axaoemis Jepoicaenoi npuxopoonnoi cuyocou Yxpainu
imeni bocoana Xmenvuuyvroeo (siticokosa uacmuna 9960)
M. Xmenonuybkuil, Yxpaina

B ymoBax rmmOokoi TpaHcopMarii Oe3MeKOBOr0 CepeloBHINA, IO
posmoyanacst 3 2014 poky ¥ cyrreBo 3aroctpmiacs y 2022 pomi rmicis
MIOBHOMAcHITaOHOTO BTOprHeHHs P® 10 YkpaiHm mMacmrabu HE3aKOHHOTO
00iry 30poi B YKpaiHi BUKIWKAIOTh 3aHEMIOKOEHHS. 3ampoBaHPKeHHS BOEH-
HOTO cTaHy, MoOimizamig, 3a0e3nedeHHS (QPOHTY Ta TEPHUTOPIH, IO
HabmwKeHi 10 (POHTY BOTHEMAJIHHOIO 30pO€i0, OoenmpunacaMu BIUTHHYIIH,
3 OAHI€l CTOPOHH, Ha MEXaHi3M AEpP)KaBHOTO KOHTPOJIO 3a 00IroM Imx
MpeaMeTiB Ta, 3 iHMOi CTOPOHW, CTBOPWJIM TIPYHT s (OpMyBaHHS
pO3Tray’keHOi CITKM HE3aKOHHOTO PUHKY 30poi. ¥ mux ymoBax o0ir 30poi

130



MoYaB CHpUUMATHUCS HE JIWIIe HEoOXiJHICTh 3a0e3nedeHHs (pPOHTY 3aco-
0amMu BelCHHs BiliHM, ajie U SIK HEraTHBHE SIBHIIE, SIKE B yMOBAaX BOEHHOTO
CTaHy OTPUMAaJIO HeaOusIKe PO3MOBCIO/KEHHS y PI3HUX BEpCTBaX HACEJICHHS
[1; 2].

BoeHHuii ctaH CcyTTEBO BIUIMHYB Ha JOCTYIHICTH 30poi, ii reorpadiro
Ta crnoco0M HE3aKOHHOro mepeMilieHHs. Ha mouaTkoBOMy eTami IOBHO-
MacimTabHoi BifiHM B YKpaiHi Ha MI>KHApOJAHOMY piBHI IOMiHYBajH 1mMo0O-
IOBaHHS MO0 MacmTaOHOCTI sK 00iry 30poi y mepkaBi, Tak i ii He3a-
KOHHOMY BBe3eHi o nepxkaB €C. Taki IyMKm JOyHamd y 3asBax Ipen-
CTaBHHKIB €BpOIONY MO0 PHU3WKY HAKONMYSHHS 3amaciB 30poi B3HOBXK
KOPJIOHIB 3 METOIO il OAAJBIIOTO HEJlerajJbHOTO BHBE3eHHA [3]. BogHouac
npencraBHukd €C i3 MUTaHP 30BHIMNIHBOI Ta OE3MEKOBOI IOJITHKH, CIIH-
parourch Ha HasBHI JjaHi, HArOJOIIYBaJM, IO TBEP/HKECHHSA IPO MAacoBICTh
nepeMirieHHs 30poi uepe3 nepkaBHUUA KOpAoH Ykpainu (ii KoHTpabaHmy)
MaloTh O3HAaKH TMPONAraHJUCTCHKUX HAapaTUBIB 1 HE IiATBEPUKYIOTHCS
cucTeMHUMH fnokazamu [4]. Ll mo3uwmisi y3ro/pKyeTbesi i 3 BHUCHOBKaMHU
ekcriepTiB ['7100anbHOI iHII[IaTUBY MPOTH TPaHCHAIIOHAJIBLHOI OpPraHizoBaHOl
3JI0YMHHOCTI, SIKI BKa3ylOTh, 110 MepeMilieHHs 30poi 3 YKpaiHu A0 iHIIHX
JIep’KaB B YMOBAx BIHHHU € CKJIQJHOIO, PU3MKOBAHOIO Ta €KOHOMIYHO Majo-
MIPUBAOJIMBOIO IS 3JIOYMHIIB, TOMY OCHOBHI 00CATH 30p01 HAKOTIHMIYIOTHCS
BCEpeNMHI JiepKaBU. Y 3B’SI3Ky 3 MM MOXKHA BECTH MOBY, IO BOEHHHI
CTaH, 3 OJHi€1 CTOPOHH, BIUIMHYB Ha KOHTpabaHAy 30poi B YKpaiHi, 3 iHIIO1
CcTOpOHH, c(opMyBaB BHYTPIIIHIH PHHOK 00iry 30poi, Opi€HTOBaHOTO
Ha BHYTPIIIHBOTO CIIOXHBAYA.

Oco0nuBuii BUMIp BIUIMBY BOEHHOI'O CTaHy — Li€ 3MiHa CYCHIJIHOTO
CTaBJEGHHS JI0 BOJIOJIHHS 30poero. 30poitHa arpeciss Ta BOe€HHI il
Ha TEpUTOpii JepkaBU OO0 €KTMBHO IOCHJIMIIM 3allMT Ha caMOOOOpOHY
Ta Cy0’€KTUBHE BiJJUyTTsI HEOOXITHOCTI MaTH 30pOI0 «Ha BUIIAJIOK 3aIPO3W».
Hani Small Arms Survey cBiguaTh, 110 Maike MOJIOBHHA YKPaiHCHKHX
YOJIOBIKIB YK€ MarOTh a00 XOTiLIM O MaTH BOTHeMmaibHy 30poro [5, c. 6].
Y KOHTEKCTi BOEHHOTO CTaHy 1€ 03Ha4ae, 10 ITOIINPEHHS MOTEHIiHHO1T 0a3u
MIONIUTY Ha HeJerajgbHy 30polo €, MPOTe HE BCi 0XOYi MOXYTh OTpHUMATH il
y JeranbHui croci0, a YacTHHa 0aXarouuX, sKi JeTaIbHO Malld IO 30PO€I0
(g wac BOeHHWH Hiii/omepariif) y cKiaai BIICBKOBHX MiAPO3IiTIB, HAIAII
NParHyTh 3JIMIIUTH ii y CBOEMY pO3IMOPsUUKEHHI. TOMy BOEHHMH CTaH
OTI0CEPEKOBaHO BIUIMBA€E HA PIBEHb HA MACIITA0M 3POCTaHHS HE3aKOHHOTO
0biry 30poi uepe3 moOemHaHHS $SK OO’€KTMBHOTO HAacCHUYEHHS 30po€ro
JIep>KaBU, Tak i Cy0’€KTHUBHOI MparHeHHs Ta TOTOBHOCTI 3HAYHOI YaCTHHH
HaceJIeHHS ii MaTn/30epirartu.

VY ropuangHIA JTiTepaTypi HE3aKOHHHUN 00ir 30poi po3yMilOTh SIK YMHCHI
nii 3 BUpoOHUITBa, 30yTy, epenadi, puaOaHHs, 3aBOJIOIIHHS, 30epiranHs,
HOCIHHSI, TIEPEBE3CHHS, MEepEeMIillIeHHsI, BBE3CHH/BUBE3EHHS Ha/3 TEpUTOPIi
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JepKaBH, PO3IOBCIOJKEHHS, 30€piraHHs, 3acTOCYBaHHS, BUKOPHCTAHHSI
30poi, sKi 3IIMCHIOIOTBCS 3 TOPYLIEHHSM 3aKOHOJABYO BCTAHOBJICHHX
npaBuit [2, c. 11]. VY KOHTEKCTI BOEHHOTO CTaHy MacIiTad TakuX isHb
3pocTae, HacaMIlepell, Ha TCPUTOPISX BEACHHS OOMOBHX i Ta MPHIICTIIUX
JI0 HUX TEpUTOPIiH, Jie M0/IeHHA BIHCHKOBA PEAIbHICTh PO3MHUBAE MEKY MiXkK
«IITaTHOIO» 30pOE€I0, 10 BUKOPUCTOBYETHCS y OOHOBUX 3aBIaHHSX, 1 Ti€lO,
sIKa TIOCTYIIOBO BUXOJUTH 13 JIETaILHOrO 00Iry W MOTparuise A0 HUBUIBHUX
a00 KpUMIHATBHHUX CTPYKTYP.

BoenHwmit cTaH y CydacHHX yMOB BOJHOYAC aKTyajli3yBaB POJIb BOJIOH-
TepiB, SIKi 3AIACHIOIOTH JIOTICTHYHY MiATPUMKY BIHCBKOBHX IIiIPO3MiNIiB,
JOCTABIIIIOTh OOJIATHAHHS, CHOPS/KCHHS, 1HOAI CYIPOBOKYIOTH BaHTaXIi
3 030po€HHAM a00 MaloTh N0 HHX MNOOIYHMH AocTym. Y mepeBakHIH
OUTBIIOCTI BHMAJKIB TaKa iSUIBHICTh BOJOHTEPIB 3aJIHIIAETHCS 3aKOHHOIO
H CyCHUIBHO KOPUCHOIO, MPOTE B OKPEMHX BUIAAKAX y MOETHAHHI 3 KOPUC-
JIMBUMH MOTHBaMH y B3a€MOJI] 3 KOPYMIIOBaHHUMH BiCHKOBOCITYKOOBIISIMU
BOHA, Ha JKaJlb, IEPETBOPIOETHCS HA HEJIETaIbHUK KaHaJ MepeMileHHs 30poi
3 paiioHIB 00HOBHX il 10 IHIIUX PETiOHIB i MoTeHLiitHO — 32 KopAoH. Tomy
BOEHHHH CTaH B YMOBaX ChOTOJICHHS, MOKE BUKOPHUCTOBYBAaTUCH SK YMOBa
CHPUSIHHSL /ISl PO3LIMPEHHS «CIpoi 30HM» pyXy MarepialibHHX pecypciB
OKpEMHMH HEeI0OOPOCOBICHI YUaCHUKH BOJIOHTEPCHKUX MEPEIK.

[TincymoByrouM BHWINEBUKIAAECHE, MOXKHa KOHCTaTyBaTH, IO BOEHHHUH
cTaH B YKpaiHi iCTOTHO 30UTPIIMB MacimTabu HE3aKOHHOTO 00iry 30poi,
HacaMIIepe, 3a PaXyHOK 00 €KTHBHOTO PO3IMIMPEHHS JOCTYIy OO Hel Ta
cy0’€KTHBHOTO NPAarHEHHS HACEJICHHS 10 30pOHHOT0 caM03axXUCTy

DopMy€eThCST BHYTPIIIHIA PUHOK HEJeranbHOI 30p0oi, 1€ KIHYOBHMU
«MOCTa4YaIbHUKAMM» CTaIOTh OKpeMi BiiicbKOBOCIYXO0OBII, 1eM0o0ii30BaHi,
SIKi ITOB’53aHi 3 KPUMIHAJIITETOM 0COOH Ta OKpeMi YYaCHUKH BOJIOHTEPCHKHX
Mepex, SKi 37]aTHI 3a0€31eUNTH JIOTICTUKY il IIepeMillleHHsI.
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3YIIMHEHHSA JOCYAOBOT'O PO3CJIIAYBAHHSI B YMOBAX
BOE€HHOI'O CTAHY: IPOBJIEMU ITPABO3ACTOCYBAHHS
TA IIJISAXYW BJOCKOHAJIEHHS

3acrpoxunikoBa Karepuna CepriiBHa
acnipanm xageopu KpUMIHAIbHO20 NPasad i npoyecy
Leporcasnuil nooamrogutl ynigepcumem
M. Ipnine, Yrpaina

B ymoBax cucremHoi necraOumizalii, CIPUYUHEHOI BOEHHUM CTaHOM,
3aKOH HaJla€ MOXKJIMBICTb 3YMHHEHHS JOCYIOBOTO PO3CIiyBaHHsS y BHUMAJ-
Kax, 3a SKHX HOT0 NMPOBEICHHS UM 3aKiHYEHHS, & TaKOX 3BEPHEHHS JI0 CyIy
3 OOBHHYBaJbHHM aKTOM, KJIONIOTaHHSIM IIPO 3aCTOCYBAaHHS HPHUMYCOBHX
3aX0/iB MEIWYHOro ab0 BHXOBHOTO XapakTepy, YW KIOMOTAHHSIM IIPO
3BUTBHEHHA OCOOHM BiJ KPHUMIHAJIBGHOI BIAMOBINATBHOCTI € 00’€KTHBHO
HeMoxIuBUM (a03. 7 4. 1 cr. 615 KIIK Ykpainn). 3akoHO#aBens GpakTHIHO
BU3HAE JIOMYCTHMICTh FOPUIUYHOTO «3aMOPOXYBAHHS» PO3CIiTyBaHHS 3a
BiZiIcyTHOCTI (pi3M4yHMX 20O TEXHIYHMX YMOB Ui Horo mpojopxkeHHs. lane
pileHHss Mae 0oGOPMIIIOBATHCS BMOTHBOBAHOK IIOCTAHOBOIO IPOKYpOpa
3 JeTalbHAM BHKJIAJOM OOCTaBHH, SIKI MEPEIIKO/PKAIOTh HOTro MpOJIOB-
xeHHst. HasnexxHe oOIpyHTyBaHHSI NPUYMH 3YHNHHEHHS JO3BOJISIE MiHIMIi3y-
BaTH HEraTUBHUH e(ekT Ta 3abe3rneunTH 30epekeHHs MNpoLeCcyabHOT
0e3IepepBHOCTI 3aBISKH MPOBEICHHIO CIITYUX (PO3NIYKOBHX) Hi (mami —
C(P)[) mo MoMeHTy 3yIIMHEHHs, 1[0 HAJaTi JO3BOJHTH IIBHUAKO BiJHOBUTH
MIPOBAPKCHHS.

Posrsanatoun nutaHHs 3yMTUHEHHS J0CYI0BOTO PO3CIIiyBaHHS B yMOBax
BOEHHOTO CTaHy, JOPEYHO 3a3HAYMTH, IO HOTrO IPaBOBE pEryJIOBaHHS
nependauyene sk rinaBoro 23 KIIK VYkpainu, sika BCTaHOBIIOE 3araibHi
MJCTaBM Ta NpOLEAYPH 3yNHHEHHs, Tak i posmimom IX' KITK Ykpaium.
[Moxin BiAMOBIAHMX HOPM MK pi3HUMH CTpyKTypHHMH "acTuHamu KIIK
VYxpaian ¢opmye crenudiuHy peryasaTHBHY KOHKYPEHIIIO, IO 3yMOBIIOE
MPAaKTHYHI Ta TEOPETHUKO-JOTMATHYHI CKIAIHOIII. 30KpeMa, CYTTEBOIO
€ Pi3HMIA y BU3HAYCHHI Cy0’€KTa, YIIOBHOBAXEHOTO YXBAJIOBATH PIiIICHHS
mIOZ0 3yNHWHEHHsS po3chigyBaHHa. Tak, BimmoBigHo g0 4. 4 cr. 280
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KIIK Vkpainu [mocyJoBe po3CIHiTyBaHHs 3yNMHUHAETHCS Ha TiJACTaBi
BMOTHBOBAHOI IOCTaHOBH IPOKypopa abo Ciiadyoro, fgi3HaBaya 3a IMOTOA-
KEHHSIM 3 IPOKYpOpOM, ajie y BUIAJKY, nependayeHoMy ad3. 7 4. 1 ct. 615
KIIK Yxpainu, BUKIIIOYHE IPaBO Ha BUHECEHHS BiMOBITHOT IOCTAHOBU Ma€
mume Tnpokypop. lLle cBiguuTh Mpo iCHyBaHHS CHeLiaJibHOI HOPMH
32 KpPHUTEpiEM TEMIIOpalbHOI Aii, NpO IO CHpPaBEIMBO 3ayBaxKye
M. B. TimmH [1, c. 286]. Ha Hamry 1ymMKy, B YMOBax Jiii IPaBOBOTO PEXKUMY
BOEHHOTO CTaHy IMIIEpaTHBHE 3BY)KCHHS KOJa MPOIECYalbHHUX CYO €KTIB
€ BHUIIPABIAHUM 3 MOTIIAY 30€pekeHHs PIBHOBArd MiX IOTpedaMu myoid-
HOTO iHTEpeCy Ta TapaHTisIMH MPOIECYaTbHOI JETITHMHOCTI.

Ha croromni 3ymuHEHHS IOCYJOBOTO PO3CIiAyBaHHS 3TiIHO 3 IIOJO-
wenHsaMu cT. 615 KIIK VYkpaiam 3xe6inpmioro BigOyBaeTscsi y 3B S3KY
3 HASBHICTIO TaKUX MiICTaB, K: epeOyBaHHS ITiJO3PIOBAHOTO Ha BIHCHKOBIH
cinyx0i, 1m0 00’€KTUBHO YCKIIAQJHIOE HOr0 BHKJIMK Ta y4acTh y IPOIECY-
AIBPHMX AisAX [2]; TMMuacoBe mepeOyBaHHS IiJI03PIOBAHOTO HA OKYIOBaHIH
TEPUTOPIi, IO YHEMOXXJIMBIIOE BPYYEHHs MOBIJOMIICHHS IpO Mil03py,
JIOTTUT 4¥ OOpaHHs 3amoOiKHOrO 3axoay [3]; BIACYTHICTh YYaCHHKIB MpO-
Ba/DKCHHS (3aXMCHMKa, TOTepniioro tomo) [4]; dakTnyHa HEMOXIIHMBICTh
MIPOBEJCHHS OKPEMHX EKCIEPTHUX JIOCII/KEHB [5].

VY pa3i 3ynuHEHHS AOCYIOBOTO PO3CIIAYBaHHS Ha 3a3HAYCHUX BHIIC
MmiZicTaBaX IMOTPIOHO BPaxOBYBAaTH 3arayibHi MpoOIeCcyalibHi TapaHTii Ta cre-
1u(QiKy MpaBOBOrO PEKXMMY BOEHHOTO CTaHy. 30KpeMa, IiCJIsi BUHECCHHS
MOTHBOBAHOI TIOCTAHOBH MPO 3YNHHEHHS JOCYAOBOTO PO3CIiTyBaHHS IPO-
Kypop 3000B’s3aHUMII BUKOHATH HACTYIHI il HAAICIATH KOO MOCTAHOBU
CTOPOHI 3aXHCTy, MMOTEPHIIIOMY, NMPEJICTABHUKY IOPUAMYHOI 0COOH, MO0
SIKOT 3IIMICHIOETBCSI IPOBAJPKEHHS, SIK TIJIbKK 3’SIBUTHCS TaKa MOXIJIMBICTD;
noiHpopMyBaTH 3a3HaYeHUX OCIO Mpo iX NpaBO Ha OCKAPXKEHHS JaHOl
MOCTaHOBU CIIYOMY CYyIIi; y pa3i HEMOJXIIMBOCTI HeraiHoro iHgopmy-
BaHHs YYacHUKIB NPOBa/KEHHs, 3aikcyBaTH CHpoOH 3/iHCHEHHS TaKoro
iHpOpMYyBaHHS y BIANOBIJHMX TPOLECYaJbHUX [OKyMEHTax abo uyepe3
TEXHIYHI 3acOo0M. 3 MeTOr 3a0e3MedYeHHs ITOCIiIOBHOCTI IPaBO3acTOCY-
BaHHS, a TaKOX YHi(iKkaIlii mpolecyaabHHX HOPM TPOMOHYyeMO a03. 7 4. 1
cr. 615 KIIK VYkpainu nonoBHUTH HacTynHuUM peyeHHsM: «[locraHoBa
MIPOKypopa TpO 3YNHHEHHS JOCYAOBOTO DO3CIiAYBaHHS HAICHIIAETHCS
CTOPOHI 3aXHCTy, NMOTEPHIIIOMY, NPEJICTaBHUKY IOPUAMYHOI 0cOoOH, MIOI0
SIKOT 3HIHCHIOEThCS IIPOBA/PKEHHS 3a IepIIol MOXKIMBOCTI. Y4YacHHKaM
MIPOBAKEHHSI PO3’CHIOETHCS MPABO Ha il OCKapKEHHs B TOPSJIKY, Mepe-
0aueHOMY YaCTUHOO YE€TBEPTOIO M€l CTATTI.

Ha >xaip, Ha TpakTHUI MiJ 9ac MPOBEIEHHS JOCYIOBOTO PO3CIiTyBaHHS
TPAIUISIIOTECS  BUMAAKH (OpManbHOTO, a iHOAI W MAaHIMyIATHBHOTO
BHKOPHUCTAaHHA ToyIokeHb a03. 7 4. 1 cr. 615 KIIK Ykpainm, siki HamgaoTh
cligyoMy abo NpPOKypopy TMpaBO 3YIMUHHTH JIOCYJOBE PO3CIiTyBaHHS
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Yy 3B’A3Ky 3 HEMOJXJIMBICTIO BHUKOHAHHS TPOIECYalbHHX Iili B yMOBax
BOEHHOTO CTaHy. 30KpeMa, CTOpOHa OOBHHYBauCHHS 4acTO 3JIOBXKUBAE LIEO
HOPMOIO, TIOCHJIAIOYHMCh Ha caM (DaKT 3ampOBaKeHHS BOEHHOTO CTaHy
Ta BIAMOBIIHI HOr0 MOOIYHI HACHIJKY, ajle B IHIIUX MPOBAIKCHHIX Y TOMY
XK CIIJUOMY MiAPO3ALI aHAJIOTIYHI PO3CIIAYBaHHS IPOJOBKYIOTHCS Ha
3arajbHUX IiACTaBax, IO CBIAYUTH NP0 BUOIPKOBE TIyMadeHHs OOCTaBUH
1 3aCTOCYBaHHs HOPMH.

3a3Haueni mii cmig KBamiikyBaTH SK 3JOBXHBAaHHS IPOIECYabHUMHU
IpaBaM{ 3 METOI0 IITYYHOTO IPOIOBXEHHS CTPOKIB JIOCYJOBOTO PO3CIHi-
IyBaHHS 11032 MEXaMH, YCTaHOBICHHMH 3aKOHOJABCTBOM. 3 OIIAAY
Ha TmoJoXeHHA cr.cT. 28, 219 ta 615 KIIK Vkpainm, Takwmii mepion
(IKTUBHOTO 3yNMUHEHHS MPOBAKCHHSA MAa€ BPaxOBYBATHCSA 0 3arajlbHOTO
CTPOKY [IIOCYZOBOTO PO3CIiAYBaHHA, OCKUIBKH BiH HE MiATBEPIKCHHN
00’€KTHBHUMH Ta HaJIKHO 33JJ0KyMEHTOBAaHUMHU TijicTaBaMu. Cy/Iu TOBHH-
Hi OIiHIOBaTH (DIKTHBHE 3YIHMHEHHS PO3CIiJyBaHHS SIK 1CTOTHE HMOPYIICHHS
BUMOI' MpPOILECYalbHOIO 3aKOHY. YCTAaHOBJEHHS (aKkTy 3JI0BXKUBAHHS
B MeXax IiJJrOTOBYOT0 CYZOBOTO 3aCiIaHHs CTBOPIOE IiACTaBU JUISl 3aKPHUT-
TS KPUMIHAJIBHOTO TPOBAKEHHS y 3B’S3Ky 3 IIOPYLICHHSIM CTPOKIB
JIOCYJIOBOTO po3ciiayBaHHs BianoBigHo 1o m. 10 4. 1 ct. 284 KIIK Ykpainu.

Crniz okpemMo 3BepHYTH yBary Ha OJMH KJIIOYOBHH 000B’sI30K IPOKypoOpa,
OB ’s13aHUH 13 3a0€3MeUeHHsIM TPOLECyaTbHOI Oe3MepepBHOCTI KPUMiHAb-
HOTO MPOBAPKCHHA. 30KpeMa, y BHIAJIKY, KOJHM ITiI03PIOBaHUN IepeOyBae
IIi/T BapTOIO, IPOKYPOP IO MOMEHTY 3yNHHEHHS JOCYIOBOTO PO3CIIiAyBaHHSI
Ma€ 1HIMiFOBAaTH MPOIOBKEHHS CTPOKY TPUMAHHS il BapTOIO BIATIOBIIHO 10
Bumor cr. 199 KIIK Vkpainu. [lanuii 000B’S30K € HEOOXIJIHUM eTanom
nepesl NPUHHATTAM pillleHHs Npo 3YMHMHEHHs po3ciinyBaHHs. Lled migxin
3aCTOCOBYETHCS 3 METOIO 3a1100iraHHss HeOOI PYHTOBaHOMY TPUMAaHHIO 0CO0U
Ii/1 BAPTOIO Y BUIIAJKaX, KOJHM PO3CIiyBaHHs Oyae (GakTHUHO 3ylnuHEeHe Ha
HEBH3HAYEHH CTPOK uepe3 00CTaBUHM BOEHHOTO CTaHY.

BinHOBICHHS JOCYJAOBOTO PO3CTIIyBaHHS 3MIMCHIOETHCS B TOPSIKY
ct. 282 KIIK VYkpaiHu B pa3i 3HHUKHEHHS IiJACTaB Il HOrO 3YMUHEHHS,
30KpeMa, y BUIa/IKaX MPHUITMHEHHS YU CKacyBaHHsS BOEHHOTO CTaHy, OOMiHY
MiZ03PIOBAHOTO AK BiCHKOBOMOJIOHEHOTO a00 3pHUBY TaKOTO OOMiHY, ITOSIBH
MOXJIMBOCTI MOJAJIBIIIOTO MPOBEICHHS JOCYI0BOTO PO3CIiIyBaHHS 33 TAKHX
YMOB, a TakoX Yy pa3i HeoOximHocTi mpoBemeHHs C(P)J um iHmmx
MpoIeCyaIbHUX Jii.
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JEP)KABHUI I TIPOLIECYAJIbHUM IPUMYC:
MPUPOJA TA MEXI

Tapaciok Cepriit MukosaiioBu4
dokmop inocogii, kepyrouuti napmuep AO «Tapacrox i [lapmuepuy
M. Kuis, Yxpaina

JlepkaBa, BUKOHYIOYM CBOi (YHKIII, MyCUTh He Juile 3abe3rneuyBaTv
JOTPUMaHHs IpaB 1 CBOOOJ JIIOJMHU, a W 3aCTOCOBYBaTH MPUMYC SK
IHCTPYMEHT YIPABJIIHHSA CYCHiJIbCTBOM. ICTOpUYHUI AOCBIA CBITYHTH, IO
Oynp-siKe CYCHUJIbCTBO HE MOXE ICHyBatd O3 CHCTEMH BIUIMBY, sIKa
JlorioMarae BperyJbOBYBaTH IMOBEJAIHKY HOro wieHiB, 3amo0iraTtd mnopy-
IIEHHSAM Ta MiATpUMYBaTH HpaBomnopsaok. Sk 3a3nauas III. JI. MonTeck’e,
BarOMHUM 3aBAAHHSIM JEp)KaBU € CHJIOBE NPUMYIICHHS OKPEMHX UJICHIB
CYCIIIIBCTBA KOPHUTUCS 1 IOTPUMYBATHCS 3aKOHIB SK IS 30epeKeHHS
3arajgpHOrO OJara, Tak i IPUMHUPEHHS COLiaNbHUH CyNepeyHOCTel Y1 paBo-
BOro po3B’s3anHs [1, c. 19].

Konnenuis mpaB i cBoOoJ JIOMMHM 3aBXKIU MOB’s3aHA 3 MPOOJIEMOIO
3aCTOCYBaHHSI IPUMYCy. Y MeXaxX KPHMIHAJIbHOTO INPOBAJDKEHHS INPHUMYC
IocTa€e HEOOXiTHIM IHCTPYMEHTOM JJIs €DEKTHBHOTO PO3CIiTyBaHHS KPHMi-
HAJIbHUX TPABONOPYLICHb Ta MPUTATHEHHS BHHHUX IO BiANOBIJAIbHOCTI.
3arasoM HEOOXiTHICTH [Ep>KaBHOTO TPHUMYCY 3yMOBIIOETHCS HE JIHIIE
IIPaBOBUMH PEATisiMH, a i KPUMIHOTEHHOIO cutyamiero. Y 2025 p. Ykpaina
mocima 162-re wmicme 31 163 y cBiToBoMy peiituary Oesmeku [2],
IO JIOBOJUTH NpoOJIEMY 3arocTpeHHs 3JI0YMHHOCTI. 3a odiniiHoI0
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cratuctukoro Odicy I'eanpokypopa 3a mepmr 9 wmicsamis 2025 p. 3apeec-
TpoBaHO 473,7 THC. KpUMIHAIBHUX MPAaBONOPYLIEHb, 0 B 1,24 pa3u Oinb-
me, HiK pik ToMmy 3a 1ei ke mepion [3]. CyTTeBo 3pociia KUIBKICTh
3JI0YMHIB, YYMHEHNX 3 BUKOPUCTAHHSM BOTHENAJILHOT 30poi: y mepuii 1’ aTh
MicsuiB 2023 p. Oyno 3adikcoBano 141 Bumamok, 3a aHaJOTIYHUI Hepiof
2024 p. — 621 [4], a 3a aeB’aTh MicsiiB 2024 p. 3arajgbHa KUIBKICTh 3apeec-
TPOBaHUX KPUMIHAJIBHUX MPABONOPYLIEHb cTaHOBHIA 529 755 Bunanxis [5].

Cnig 3a3HaYUTH, MO NPUMYC € BUKJIIOYHO IPEPOTATUBOIO NEPIKABH, SIKY
MIPECTaBILIOTh YIIOBHOBA)XKEHI OpraHM Ta mocanoBi ocodu. XKomen iHmmit
cy0’eKT HE Ma€ MpaBa CaMOCTIHHO BXXKHBATH 3aXOJiB MPUMYCY YU 3aCTOCO-
BYBaTH IIOKapaHHSI A0 MpPaBONOPYIIHUKIB. OcoOHM, BHHA SKHX IOBEACHA
y mependadeHOMy 3aKOHOM IOPSAAKY, 3000B’S3aHI IMiTKOPUTHCS 3aKOHHUM
BUMoOTram jepxasu. Lli 3akoHO#aBYI NMPUNKMCH BKa3yIOTh HE JIMIIE HAa aBTO-
pHUTET AepKaBH, a i Ha il CIIPOMOXKHICTh MIATPUMYBaTH OajaHC, cTaOiIb-
HICTh 1 TPaBONOPSAAOK Y CYCHIJIBCTBI. 3aCTOCYBaHHS 3aXOIiB IPHMYCY
3 OOKy JAep)aBM JOBOAWTH il 3JaTHICTh 3aXWINATH IpaBa JIIOJMHU, peali-
30BYBaTH MEXaHI3MH IIOKapaHHs IPaBOMOPYIIHUKIB Ta BiJHOBIIOBATH
MOpYILEHi IpaBa.

Bynp-sxuii mpumyc 300Ky Jep)kaBH IIOJ0 KOHKPETHOI 0COoOM 3acToco-
BY€THCS BIINOBIIHO IO IPaBOBHUX HOPM, YCTAHOBJICHHUX IIi€I0 NEP)KaBoOIo,
ase mependavyaeTses, MO Il HOPMHU BHPAKAIOTh IHTEPECH BCHOTO CYCIUIb-
CTBa 1 HUM CXBaJIeHi. BomHOYac 00cAT MPUMYyCOBOTO BIUIMBY Ha TaKy 0coOy
HE Ma€ TEePEBHUIYBATH MiHIMAIbHO HEOOXiIHOTO PIiBHS, SKHH € JOCTaTHIM
JOCSITHEHHSI [UIS IJIEH JIep KaBHOTO MIPUMYCY.

Jlope4Ho 3ayBakKnTH, L0 JICPKABHUI NPUMYC HE € SIBUIIEM CTaTUYHUM —
BiH TpaHC(OPMYETHCS pa3oM 3 PO3BUTKOM CYCHIJILCTBA Ta MPAaBOBOI CUCTE-
MU. JleMOKpaTHuHi MOMIISAX B CTAHOBJIEHHI T'POMAJSTHCHKOTO CYyCHIIBLCTBA
CHPUSIIOTH 3BY)KEHHIO MEX MPUMYCOBOI'O BILIMBY, IIPOTE HAsBHICTH 3arpos,
TaKUX SIK BiffHA YW BYMHEHHS NPOTHIIPABHUX JisHb, HABIAKH, PO3LIUPIOE
i MexXi. 3a TaKHX YMOB NPUMYC IOCTYHNOBO BHUTICHSE iHII 1HCTPYMEHTH
IIPAaBOBOI MOITHKH.

JepsxaBHuil IpUMycC 3arajoM € 0araTOBUMIpHOIO IIPaBOBOIO KATETOPI€lo,
o0 OXOIUTIOE pPI3HOMAaHITHI (OpPMH BIUIMBY JEpKaBH Ha CYCIIJIBCTBO
Ta OKkpeMux iHmWBiAiB. B. OpTHHCHKHI Oep)kaBHUH TpUMyC BH3HAYae
SK CYKYIHICTh 3aXOMiB BJIQJIHOTO 30BHILIIHBOTO BIUIMBY, CIPSIMOBaHHX
Ha IIPUMYIIEHHs cy0 €KTiB IpaBa 10 NneBHOI noseiHky [6, c. 10]. T. € 3emns-
KiHa BBaXae€, L0 JepKaBHUN MIPUMYC HOPMATHBHO 3aKpIiINICHUM BILUIMBOM
JiepKaBH Ha BOJIO Cy0 €KTIB, SKHH CIPSMOBYETHCS Ha IX HiAMOPSAKYBAHHSI
iHTepecaM CyCHiIbCcTBa 1 AepkaBu. JlepkaBHUH MpUMyC HaOyBae XapakTepy
[PaBOBOTO JIMIIIE 332 YMOB, 32 SKHUX Jep)KaBa B pa3i HOPMATHBHO-TIPABOBOIO
peryJIOBaHHS CYCHUILHUX BiHOCHH 3BOJWTH BOJIO YaCTHHHU CYCIJIHCTBA,
110 JIOMiHY€ (a B AEMOKPaTUYHIH MPaBOBiii 1ep>kKaBi — BOJIIO HAPOAY), Y paHT
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JepKaBHUH, YCTAHOBIIIOE 3acOOM I NPHUMYCOBOTO BIUIUBY, SIKI MarOTh
3a0e3MeunTH MiJNOPAAKOBAHICTh I BOJNI BCIX WICHIB CYCIIJIbCTBA
[7, c. 44].

PerynroBaHHS Jiep)kaBHOTO NMPHMYCY Ha 3aKOHOJIaBUOMY PiBHI BCTAHOB-
JIIOE CYBOpPI MEXi HOro 3acCTOCYBaHHS HIIIXOM 3a0e3NeueHHs JepKaBHOTO
KOHTPOJIIO T2 YCYHEHHS MOJJIMBOCTEH YXXHTTS 3aXOMIB IPUMYCY Y BHUINAA-
Kax, sKi He mepea0aycHi 3aKOHOM, i B MOPSAIKY, AKAN CYNEPEYUTh 3aKOHY.
Hep:xaBHUII TpUMYyC BTpadae CBif MPaBOBHI CTaTyCc y pasi BiIICYTHOCTI
HOpPMATHBHOI OCHOBM UIA HOTO peaizarii, ToOTo, CBaBiJUIL Y HACHUIBCTBO
HE MOXYTb BB)KaTHCS JIEP>KaBHIM IIPIMYCOM y PAaBOBOMY PO3yMiHHI.

Y HayKOBiil JiTepaTypi BaXKIMBUM acIIEKTOM BBA)KAETHCS PO3MEKYBaHHS
MIPaBOBOTO 1 HETPABOBOTO, JIETITUMHOTO Ta HEJNETITHMHOTO TPUMYCY. Tak,
3aKpiIUICHUH Y HOPMax IpaBa JICTITUMHUH NPUMYC Yy pa3i HOPYyLICHHS IpaB
JIoNMHM a00 3acaJud BEpXOBEHCTBA INpaBa MOXE TpaHCHOPMYBaTHCS
B HENpaBoBYy GopMy. IcTOpUUHMM NpHKIaIOM Takoi TpaHcopMaii MoKHa
Ha3BaTH MisUIbHICTH KapambHux opranie BUK, OI'TIY, HKBC uu K]IB,
sIKi, HE3Ba)KAIOYM Ha HasiBHE 3aKOHOJIABCTBO CBOTO 4acCy, 3aCTOCOBYBAJIU He-
NPUIHATHI METOJH, 1110 CyNepeyaTh Cy4acHOMY YSBJICHHIO PO TpaBa JIIOH-
HU. HeneritTuMHMiA 1 HENpaBOBU NMpPUMYC, 30KpeMa 3JI0BKUBAHHS BIIaI0I0
Yl KOPYMIis, TaKOX IMiIPUBAIOTh aBTOPHUTET ICp)KaBHUX IHCTUTYIIH Ta
CTBOPIOIOTH 3arpo3u sl CTaOUTBFHOCTI CYCIIIBHOTO MOpsAKYy [8, c. 71, 72].

TakuM 4nHOM, JEp’kKaBHMI NPHMYC 3aCTOCOBYETHCS B Pi3HHMX cdepax,
30KpeMa MH PO3TJISIHEMO KpHMiHAIbHE MPOBAKECHHS. Y Iiil cdepi omHUM
3 pI3HOBHIIB JAEPKaBHOTO IPUMYCY € KpPHUMIHAJIBHUHA MpOLeCyalbHUN
MIPUMYC, SIKUI 3aCTOCOBYETHCSI BUKJIIOUYHO B MEXaxX 1 MOPSJIKY, BU3HAUEHHX
MPOLIECYAIbHUM 3aKOHO/IaBCTBOM.

HaykoBe 00roBOpeHHs 110/10 PUPOIH KPUMIHAIBHOTO MPOLIECYaIbHOTO
MPUMYCY 3BOJUTBCS JIO TOTO, MIO HEeW IHCTUTYT MHOCINAE BaJIMBE Miclie
cepen MPaBOBHX MEXaHi3MIB JepxkaBHoro npumycy. Ha nymky O. L. Curaii-
J1a, 3aCTOCYBaHHS KPUMIHAIBLHOTO MPOLIECYAIbHOTO IPUMYCY Y BU3HAUSHUX
3aKOHOM BHUI3JKax y XOZAl KPUMIHAJIBHOTO MPOBAKEHHS Ma€ YiTKO Hepes-
OayeHi rapaHTil 100 OOOB’S3KOBOCTI BHKOHAHHS IPHITACIB OPraHiB, sKi
HAJIIJICHI BJIaJHUMH MOBHOBR)KEHHSIMH, 3aXUCTY BiI 0Ci0, sIKi MOPYIIYIOTh
BIZIMOBI/THI TIPHITICH Ta CTBOPIOIOTH 3arpO3H JUIA 33I0BOJIEHHS CYCIUIBHUX
4y ocobucTux 1norped. JlepkaBa B 0co0l BU3HAUEHHUX Y 3aKOHI JiepKaBHUX
OpraHiB Ta yIMOBHOBa)XEHHX CITY)KOOBHX 0cCi0 CTaBUTh IEBHY 0co0y B Take
CTaHOBMIIIE, 32 SKOT'O BOHA MO30aBJIAETHCSA BHOOPY IIOMO0 OKPEMHUX i UM
MOBEIiHKM, KpiM BapiaHTa, 3ampoNOHOBAHOTO BIAAHUMH CyO’eKTaMu
[9, c. 25, 26]. X. M. I'pumak BBaxkae, M0 KPUMIHAIBHUN TPOIECyaTbHUN
IpuMyc sBJsiE cOOOO BiIMOBIMG HAa MOPYLICHHS YM Aii, AKi Oe3mocepeaHbo
CTaHOBJIATH 3arpo3y IpaBaM Ta cBoOogaM IHMMX oOci0 (nmepxaBw), Iie
3aKOHHA PEINPecHBHA JSUTbHICTh 3 OOKY YHOBHOBa)KCHHX OPTaHiB JEprKaBH,
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CIIPSIMOBAHMX Ha BHSBJICHHs, (Dikcarliro, MiHiMizamis abo x HeHTpaizalito
HEeraTHBHUX IIPOSIBIB CyCHiIbHOT moBexinku [10, c. 148].

Ha namy nymMKy KpuMiHaJdbHUI NpoLeCyaJbHUN MPUMYC MOKHA BH3HA-
YUTH SIK KOMIUICKC TPaBOBHX 3aXOJIiB, IO 3aCTOCOBYIOTHCS JEPKaBHUMHU
OpraHaMu, YIIOBHOBaXCHUMH CITy>KOOBHMH 0COO0aMH 3 METOIO 3a0e3neyeHHs
HaJIe)KHOTO BUKOHAHHS 000B’S3KIB Y4aCHUKaMH MPOBAJKEHHS, 3a1I00iraHHs
MIPaBOIOPYILEHHSIM, & TaKOX IOCSTHEHHs €()EKTHBHOIO Ta CIPaBEJIMBOTO
paBoOCY sl

Bin 9iTKOTO # IMOCTIZOBHOTO 3aCTOCYBaHHS KPUMiHAIEHOTO MIPOIECYalIh-
HOTO NpUMYCY, BiJ YMOB, MiJCTaB, HOPSAKY Ta MEX HOTO 3aCTOCYBaHHS
3aJISKUTh 1 BUKOHAHHS 3aBIaHb KPUMiHAIEHOTO IIPOBAHKEHHS, 1 BIalie po3-
KPUTTS KPUMIHAJBbHUX IMPABONOPYIICHb, 1 MPUTATHEHHS 1O KPUMiHAJIbHOT
BiINOBiTaNFHOCTI BUHHHUX 0ci0. [IpuMyc Moke 3acTOCOBYBATHCS BiTHOCHO
Oynp-skuX o0ci0, ski MaroTh odiuiiiHnii mnpouecyanpHuil cratyc abo
HE MaroTh TaKOrO CTaTyCy, aje BBaKA€ThCS JOIyCTUMUM JIMIIE B CYBOPO
BCTaHOBJICHUX 3aKOHOM BHUMajkax. [IpuMyc 0OOB’S3KOBO ITOBHHEH MaTu
MIPaBOBY OCHOBY, TUMUYACOBH XapakTep, METY, IPONOPLiHHY (BiIOBIIHY)
CHpPUYHMHEHIH Yy MallOyTHROMY LIKOJi, HE TIOBHHEH I'PYHTYBAaTHCS Ha OyIb-
SKiH JUCKpUMiHauii, OyTH MiJ KOHTpOJIEeM CyAy, MaTH MEXaHi3M IMOHOB-
JICHHS MOPYLICHHX IpaB i cBOOOM, a TaKOX IependavyeHi 3aKOHOJaBCTBOM
MEXaHI3MH OCKap)KCHHS He3aKOHHMX Mif. TakuM YHMHOM, KpUMIiHATbHHN
npoLecyabHUI TPUMYC (aKTHYHO BHKOHYE MOJBIHE 3aBIAHHSI: 3 OZHOTO
00Ky, BiH 3a0e3leuye BiTHOBJICHHS MPABOMOPSAAKY 1 3aXHCT CYCIUIBHUX
iHTEpeciB, a 3 IHMIOTO — cIpusie e(GeKTUBHOMY 3MIHCHEHHIO Ta (YHKIIIOHY-
BaHHIO KPUMIHAJIBHOTO TPOBA/DKEHHS, TapaHTYHO4YH CIIPaBeJIUBICTh Ta
[IPaBOBY BU3HAUEHICTb.
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VY Te3ax aKkTyadi3yeThCsl MUTAHHS NPOLECYabHUX TapaHTId y BUINAAKAX
BTPYYaHHS JEp)KaBH y MPaBO BIACHOCTI IIPH BUPIMICHHI IHTaHHS IIPO
3aCTOCYBaHHS CIeliaibHOT KOH(icKalii Ta BUPIIICHHS MUTAHHS PO JIOJIO
peyoBHX JO0Ka3iB (MPUHIMI TNPOHOPLIHOCTI, 3a0e3MeYeHHs] HaJIE)KHOTO
6anmaHcy MiX JIETITHMHOIO METOI0 BTPY4YaHHS Ta 3aco0amH ii JTOCATHEHHS,
MIPUHITUII TPAaBOBOi BU3HAYEHOCTI) Ta iH.

KpuminaiapHe CyIOYMHCTBO CTaHOBUTH cepy, B AKi MepeTHHAIOTHCS
rapaHTtii JOTpuMaHHA (yHIAMEHTANbHUX MpaB JIOAWHH, CYCHUIbHUH
iHTepec y 3abe3meueHHi crnpaBeIMBOCTI Ta (PyHKIIi Jep>kaBU SK rapaHTa
MIPaBOIIOPSIIKY Ta 3aXHCTy IpaB i CBOOOJ IHIIMX YYacCHHKIB BiJHOCHH.

141



B Mexax mporo ckimagHoro OamaHcy TpaB i 0OOB’SI3KiB  0COOIHMBOTO
3HAUEHHs HAOyBalOTh MPOLECYaNIbHI TapaHTii, 10 BiJIrpaloTh HPOBIIHY
pOJb Yy 3aXHUCTi IpaB i CBOOOA YYaCHUKIB KPHUMIHAJIHHOTO INPOBAJHKECHHS.
Cepen TakuX TapaHTiii 0COOTUBE MICIIC TIOCITaI0Th KOHBEHIIIIHI MeXaHI3MU
3aXHCTY IIpaBa BIIACHOCTI, SIKi MalOTh CYTTEBE 3HAYCHHS Y MEXKax KpHMi-
HAJILHOTO MPOBA/DKEHHS, 30KpEMa B CUTYaLlisX, KOJIH MPOBEACHHS CIIIYUX
(po3UIyKOBHX) Jill CYNpPOBOJUKYETbCS THMYAacOBHM BHIYYEHHSIM MaiiHa,
HaKJIaJeHHAM apeIuTy Ha aKTHBH UM iX KOH(]IiCKaIli€ro, BUPIMICHHS MUTaHHSA
PO pPEYOBi [OKa3W, 3MIMCHEHHSA CIIeIiaibHOiI KoH(icKkamii. Biamosimao
1o crarti 1 Ilepmoro nmporoxony no KoHBeHmii mpo 3aXxucT mpaB JIOAWHU
1 OCHOBOTIOJIOKHHX CBOOOZ, KOKHa (hi3MUHAa Ta MOpHAWYHA Oocoba BONOIiE
NPaBOM MHpPHO KOPHCTYBaHHSI CBOIM MaiHOM, a I030aBIECHHS BIIACHOCTI
JIOITYCKAETHCS JIUIE B CYCIIIIBHUX IHTEpecax i 32 yMOB, BU3HAYCHNX 3aKOHOM Ta
Y3TOPKSHUX 13 3arajbHIUMH IPHHIMIIAMA MDKHAPOIHOTO Tpasa. [1].

3a yMOB mMOpYyIIeHHsI OCO0OI mMpaB Ta CBOOOA IHIIUX (i3MYHHX YK
IOPUAMYHUX OCi0, JepKaBHUX ab0 CyCHUIBHHX IHTEepeciB, abo Haa0aHHS
y BIIACHICTh MaiiHa B HE3aKOHHHMH CrHoci0, YMHHUM 3aKOHOJAaBCTBOM
nepe0aueHo BUIYUCHHS MaifHa, HAKJIAJCHHS apellTy, creniaibHa KoHpic-
Kallis MaifHa, 0 HAJISKUTh Ha MPaBi BIACHOCTI MEBHIN 0CO0I.

BonHodac i B TakuX BUINAAKax BTPYYaHHS AEP>KaBH y MPaBO BIACHOCTI
Ma€ BIAMOBINATH HH3LI KIOYOBUX MPHUHIUIMIB, c(QOPMOBAHUX Y HPaKTHUII
€Bporeiicbkoro cyny 3 npas JoanHH. Hacammepen iineTbess mpo MPUHIAI
MPONOPIIHHOCTI, 3a0e3MeUCHHS HAJCKHOTO OanaHCy MK JIETITUMHOIO
METOI0 BTpPYYaHHS Ta 3aco0amu ii JOCATHEHHS, a TaKOX IPO MPUHINI
mpaBoBoi Bu3HadyeHocTi. lle mepemdavae, mo Oyab-sike OOMEKCHHS MpaBa
BJIACHOCTI MOBHUHHO OYTH YiTKO OOIPYHTOBaHHM 3aKOHOM, IEPECIiyBaTh
CYCHIJIbHO 3HAUUMY METYy W HE BHXOJIUTH 32 MEXi HEOOXIIHOro 3 Orisiay
Ha 00CTaBUHM KOHKPETHOT CIIPaBH.

Jnst 3actocyBaHHsI crieliajgbHOI KoHGicKalii y nependoayeHnidi 3aKOHOM
Croci0b opraHd JOCYZOBOTO PO3CIiIyBaHHsS, MPOKypaTypa 3000B’si3aHi 10-
BECTH 3JI0YMHHE MOXOJKEHHS MaifHa, a00 BUKOPUCTAHHS HOTO JUIS CXUJISH-
HS iHIIOT 0COOM 10 BYMHEHHS KPHMiHAIEHOTO TIPaBOMIOPYIICHHS, a00 BHKO-
pHCTaHHS HOro sIK 3aci0 BUYMHEHHS KPWUMIHAIBHOTO IPABONOPYIICHHS.
3a BiZICYyTHOCT] HAJIE)KHUX 1 JIOIMyCTUMHUX JJOKA3iB TOTO, 110 BHJIy4€HE MaifHO
OyJl0 oTpuMaHe OOBMHYBAaYE€HUM Y pe3yJbTaTi BYUNHEHHS IHKPHUMiHOBAHOTO
HOMYy NIpaBOINOPYIIEHHS, @ TAaKOX SKIIO BiJINOBiAHE OOBMHYBA4YECHHS Yy MLii
4acTWHI He OyJ0 BHCYHYTE, MIJCTaBU MJis 3aCTOCYBAaHHS CIEIliaIbHOI
KoH(icKamii BiACyTHI.

OO0OB’s130K OOTPYHTYBAaTH MIiJACTaBU JUIsl 3aCTOCYBaHHS CIeIiajbHOT
KoH(icKamii JTeXHUTh BHKIIOYHO HAa CTOPOHI OOBHHYBAau€HHS, sIKa MMOBHHHA
YiTKO BHU3HAYWTH, SIKE cCaMe MaWlHO MiJyIisirae creniaabHii KoHdickarii —
TPOIIOB] KOIITH, IIIHHOCTI YH IHIII aKTHBH — Ta JIOBECTH, UM BXKHUBAJHCS
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3axoau 3a0e3ledeHHs] KPUMIHAJBLHOTO TMPOBADKEHHS IIOJO0 BiJMTOBITHOTO
MaifHa 3 METOI0 TapaHTyBaHHS MOJJIMBOCTI 3aCTOCYBaHHS CIELiajJbHOI
KoH(ickalii y MaiilOyTHEOMY.

VY pimenni Bix 25 ciuns 2012 poxy Ne 3-pn/2012 KCVY Bkazas,
0 «OJHUM 13 eJIEMEHTIB BEpXOBEHCTBa IPaBa € NPUHLMUII IPONOPLIHHOCTI,
SKHH y cepl COIiaIbHOrO 3aXUCTY O3HAya€, 30KpeMa, 10 3aXOJH, Mepea-
0aveHi B HOpMaTUBHO-IIPAaBOBHX aKTaxX, IOBUHHI CIPSIMOBYBATHCS Ha JIOCSIT-
HEHHSI JIETITUMHOI METH Ta MAlOTh OYTH CITIBMipHHMH 3 Hero» [2].

BepxoBumit Cyn 3ayBaxkye, IO IIPH «3aCTOCYBaHHI CIIEHialTbHOI
KoH(icKamii CyJ MOBHHEH HE JIMIIE IIOCIATHCA Ha HAsSBHICTH IS I[HOTO
¢dopmansHEX TiacTas, nependadennx y KK, ame it mepexoHaTHcs, MmO Take
3aCTOCYBaHHS HE MOPYIIyBATUME «CIIPABEIIMBY PiBHOBAary MiX BHMOTAMH
3arajibHOTO 1HTEpeCy 1 3 3aXUCTy (PYHIAMECHTAIBHUX IIpaB 0cCi0», MOKIa-
Jlal04d Ha 0ocoly «HaaMIpHMH iHAMBinyanbHud Tsarap» [3]. Ha npaxruui
CyI¥ JOBOJI HEOJHO3HAYHO MiAXOJATh A0 TIyMauyeHHs «HaIMipHOCTI
TATaps» Ta «CIIPaBEIIMBOCTI PIBHOBArm».

KCYV y cBoemy pimenni Big 29 uepsas 2010 poky y crpasi Ne 1-25/2010
3a3HauMB, IO «OJHUM i3 €JIEMEHTIB BEPXOBEHCTBA IIpaBa € IPHHIUII Ipa-
BOBOI BU3HAYEHOCTI, y SIKOMY CTBEPIDKYETHCS, IO OOMEKEHHS OCHOBHHX
IpaB JIIOAWHH Ta TPOMAJSHMWHA 1 BTIJICHHS IUX OOMEXEHb HAa MPaKTHII
JOIyCTHUME JIMIIE 32 YMOBH 3a0€3MeUeHHs Nepeq0aqyBaHOCTI 3aCTOCYBaHHS
IIPaBOBUX HOPM, BCTAHOBJICHHX TAKMMH OOMEXeHHsIMHU. ToOTo, 0OMeKeHHS
OyIp-SIKOTO TIpaBa IOBHUHHE Oa3zyBaTHCS Ha KPHUTEPIAX, SKi JagyThb 3MOTY
0c001 BITOKPEMITIOBATH MPaBOMIpHY TOBEHIHKY BiJ MPOTHUIIPABHOI, Tepen-
0ayaTy IOpUAMYHI HACIiJKK CBOEl moBemiHKM» [4]. Haromicts KpuMiHaIbHO-
NpOLIECYaIbHI MPUIIKCH, 10 PO3MEXKOBYIOTh BHIAJIKA 3aCTOCYBAHHS CIIELli-
apHOT KOH(icKalii Ta BHUPILIEHHS MHUTaHHS MPO JOJII0 PEUYOBHX JIOKA3iB
HE BH3HAYAIOTh YITKOTO IMOPSJIKY 3aCTOCYBAHHS ClielianbHOi KOHicKauii,
SIK 3aX0Jly KPUMIHAJbHO-IIPAaBOBOTO XapaKTepy, i BUPILICHHS MUTaHHS MPO
JIOJII0 PEYOBUX JIOKa3iB, SIK KpUMiHAJIBHO-TIPOLIECYATILHOTO 3ax0/y. YacTuHa
9 cr. 100 KIIK VYkpainu BU3HAuae€, IO «ITUTAHHS IPO CIEMiadbHy KOH-
¢ickariro Ta IO PEUYOBHX JOKA3iB 1 JOKYMEHTIB, sIKi Oynu HamaHi Cymdy,
BUPINIYEThCS CYAOM IIiJ 4Yac YXBICHHS CYIOBOTO PIMICHHS, SKUM
3aKiHUY€ThCS KpUMiHAIBHE MPOBAKEHHA» [5], a.m1.1-6-1 miei x wacTiHM
MICTUTB TNEpeJTiK MPEAMETIB, MO0 SKUX MOXYTh BUPILIYBaTUCS MUTAHHS K
PO CrIeliabHy KOH(ICKaIlilo, TaK 1 B KOHTEKCTI BU3HAUYEHHS JIOJTI PEUYOBHUX
JIOKa3iB, 10 HE CTpHs€E MPaBOBili BU3HAYEHOCTI B IbOMY MHUTaHHI — B SIKUX
BHIIA/IKaX BUPINTYBAaTH THTAHHS NPO CIEIiaJbHy KOH(]icKalmifo, a KOIH —
PO JIOJTI0 PEYOBHX J0Ka3iB. CBiTUEHHSIM TOMY € i Cy/I0Ba IIPAKTHKA.

BepxoBamnit Cyn y IlocramoBi Bim 27.09.2021 p. y cmpasi
No 466/5842/20, 3a3HaYMB HACTYIHE: «ypaxOBYIOUW Te, IO y CaHKII 4. 1
ct. 369 KK nepenbaueHo mokapaHHS y BHII 1030aBJICHHS BOJI, a TaKOX
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BUXOIAYU 3 mosiokeHb 4. 1 cr. 96-1 KK, cmemiampHa koH(ickariis o
BUIIyYEHUX y 3aCy/PKEHOTO IPOILIOBUX KOILITIB Yy IIbOMY BHIIQJIKy MOXE OyTH
3acTocoBaHa. L[MM BHKIIIOYAETHCS abTEPHATHBHA MOXKIJIMBICTD BHPIIICHHS
MIUTaHHS PO BUITyYEHHS BKa3aHUX KOIITIB Y BJIACHICTH JIEPKaBH B HOPSIKY,
BusHaueHomy y cr. 100 KIIK, momo BupilieHHS 10 PEeYOBHX IOKa3iB.
HenpaBomipHa BHrosga € ImpeaMETOM, a HE 3Haps[AsM BUYMHEHHS KpPHMi-
HaAJILHOTO TIpaBOMOpYyLICHHS, mnepenabauenoro 4. 1 cr. 369 KK. Tomy
3a HasABHOCTI U TOTO MiJCTaB HEMPaBOMipHA BUroja Moria 0yTu KoHQic-
KOBaHa 3a pillleHHsM Cydy Ha migcTtasi mm. 5 4. 9 ct. 100 KIIK» [6].

TakyuM YMHOM, SIKIIO CTOPOHA OOBHMHYBAUCHHS y CIIPaBi MOCHIIAE€THCS
BukitogHO Ha cT. 100 KIIK Vkpainu, i B KJIonoTaHHI BiZICYTHs BKa3iBKa Ha
cr.cT. 96-1, 96-2 KK, ToOTO — Ha HEOOXiTHICTH 3aCTOCYBAaHHS IOJO0KECHB
MaTepialbHOTO 3aKOHY IOJO0 CIeHianbHOi KOH(]icKamii, cym Moxke
KOH(ICKyBaTH MaifHO SIK 3HAPSIUIsl BUMHEHHS 3JI0YMHY, HAaBITh SKIIO MaIH O
OyTu 3acTocoBaHi MONOXeHHs CT.cT. 96-1, 96-2 KK Vkpaiuu. Ane skuio
Take NHUTaHHS (PO 3aCTOCYBaHHS CHEHIANBHOI KOH(ICKAIl 3a HOpMaMu
MaTepialbHOTO INpaBa) CTaBUTHCS MPOKYPOPOM TUIBKH B CTaiii amemsiiii-
HOTO OCKap)KEHHs, 3 MOCWJIaHHAM Bike Ha CT.CT. 96-1, 96-2 KK Vkpaiuu,
Ipu IbOMY B Hepiuiii iHcTaHUil He Oyia HaJe>)KHMM YHHOM BH3HAa4YeHa
TpaBoBa Mporeaypa Takol KoHpickarii (a ymme mocmnanast Ha cr. 100 KIIK),
B MeXax fKOI NMPOKypop HpOCHB KOH(ICKyBaTH MalHO B JOXIiX JEpXKaBH,
a cr. 100 KIIK (sx momo ped4oBHX IOKAa3iB) HE MiAJATae 3aCTOCYBaHHIO,
aneALifHuI CyJ He yNOBHOBAXXCHHUI 3aCTOCYBATH CIELiaJIbHy KOH(]icKa-
il0 K KPUMIHATBHO-TIPABOBHH 3aXiJ, OCKIIBKA II€ BBa)KaTUMETHCS
MOTipIIEHHSM CTaHOBHIIA 0OBHHYBAYEHOTO.

3 3a3Ha4yeHoro ciif 3poOUTH BUCHOBOK, 10 B unHHOMY KIIK VYkpainu
HE BU3HAYEHO YITKMX MPOLECYaIbHUX TapaHTii 3aXHCTy INpaB BIIACHOCTI
(paBoBa BHM3HAUYEHICTh, MPOIOPLIHHICTh Ta piBHOBara) B acleKTi 3/ii-
CHEHHsI MPOLIEAYPH ClielianbHOi KoH(icKalii Ta BUPIIIEHHS THMTaHHS PO
JIOJTEFO PEUOBHX JIOKA3iB.
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TA AAIBOKATYPA. MIZKHAPOJHE ITYBJIITYHE ITPABO
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IUTAHHSI PEOOPMYBAHHSI AIIBOKATYPH YKPAITHH
¥ 3BITAX €EBPOIHEMCBHKOI KOMICII 3A 2023-2025 POKH
Y MEJKAX TAKETA PO3IIUPEHHS €EBPONIEVMCHKOI'O COIO3Y

3ad6oa0oTHuii Osner MukoaiioBu4
acnipanm kageopu aOMiHICMpPamusHoO20 ma KOHCMUMYYitiHo2o npasa
Hasuanvno-naykogozo incmumymy npasa, npagooxopoHHoi dianbHocmi
ma ncuxonoeii Ilenimenyiapnoi akademii Yxpainu,
M. Yepnizis, Ykpaina,
eonosa Keanighixayivino-oucyuniinapHoi komicii aogoxamypu
YepHiziecvkoi obnacmi

[ponec Berymy Ykpaini 1o €Bporeiicekoro Coro3y (mani — €C) BKITIO-
4ae TeperoBOpH Mpo BCTYIL I[lim yac meperoBOpiB, PO3IiCHUX MO OJOKax
1 TI1aBax, KpaiHa rOTYETHCS 10 BOPOBAKEHHS 3aKOHIB Ta cTaHaapTiB €C.

I3 mortoro 2020 poky mie OHOBJICHAa METOIOJIOTiS MEPEroBOPIB IMOJO
Berymy 10 €C. Temep neperoBOpHi po3aiid po30UTI HA IIICTh TEMATHIHHUX
6nokiB: «OcHOBM», «BHyTpimHii puHOK», «KOHKYpeHIlss Ta pO3BHTOK
IHKITIO3UBHOCTI», «O3€JeHeHHs, TPaHCIOpPT Ta eHepreTHkay, «Pecypcu,
CUIBChKE I'OCIIOIAPCTBO 1 MOJIITHKA 3TYPTOBAHOCTI», «30BHIIIHI BiTHOCHHU.
[TeperoBopu 110,10 KOXKHOTO OJIOKY BiJJKPUBAIOTHCS MICIsl TOTO, SIK KpaiHa
JIOCSITHE HEOOXiTHUX MOKa3HUKIB [1].

Brok «OcHoBm» BKito4ae Taki posfaind sk «23. Cynmosa Biaga ta QyH-
JaMeHTalbHI mpaBa» i «24. IlpaBocyans, cBoboma i Gesmekay. Ocobim-
BicTIO 050Ky «OCHOBM» € Te, IO TIEPErOBOPH III0JI0 HHOTO BiJKPUBAIOTHCS
MIepPIINMH 1 3aKPHUBAIOTHCS OCTaHHIMH, a TpOrpec y 1boMy OJIOLi BH3HAYAE
3arajJbHUM TeMH reperoBopis [1].

V 3BiTi €Bpomneiicbkoi Komicii (Bumoro oprany BukoHasuoi Biaau €C,
nani — €K) Big 08.11.2023 (mami — 3Bit 2023 poky) aaBokaTypi YKpainu
Oyno BHIiIEHO nUIIe OAWMH ab3ar Ha 27 CTOpIHII, y SKOMY BKa3aHO
HacTynmHe: «Heszanesicna, npogecitina ma niosgimna aogoxamypa €
KII0406010 NepedyMoB80io 0151 00CMYNy 00 npagocyo0ss ma QYHKYIOHYIOYoi
punKoeoi exonomixu. Adsoxamypa 6 Ykpainui nompebye pegopmu. 3axon
npo aosoxkamypy ciio npugecmu y 6ionosionicms 00 Koncmumyyii, wunnux
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€8PONEICLKUX CMAaHOapmie ma HanedcHoi npakmuku. 30kpema, cucmemy
CamMospa0yeants ma YHPAGIinHA pecypcamu a08oKAmypu ciio YOOCKOHA-
aumu, 3pobumu Oirbw npo3oporo ma niosgimuor. Keanigixayitini ma
oucyuniiHapui npoyedypu Oasi a080KAmie NOmpedyoms 3HAYHUX YOOCKO-
Hanenvb AK Yy 3akonodascmei, max i na npaxmuyi. Ilpoyec oonycky 0o
npogecii 3anumaemocsa ciadKuM ma CXunrbHUM 00 KOPYRYIUHUX pU3UKIE, U0
niopusae 008ipy 00 npoghecii ma ii Hezanemxcnicmo.» [2, c. 27].

Crizx 3a3HaYMTH, IO BXXKMBAHHSA HACTUIBKH JIAKOHIYHUX W aOCTpaKTHUX
TBEPIDKCHb fAK «aIBOKaTypa ... HOTpedye pedopMm», «3aKOH ... CIiX
MIPUBECTH Y BIAMOBIMHICTE 1O ...», «CUCTEMY ...CNiJ YAZOCKOHAIHTH...»,
«IpOLEAYPH JUIA AABOKATIB MOTPEOYIOTh 3HAYHHUX YAOCKOHAIEHb...»,
«IPOLEC JIOMYCKY ... 3aIMIIAETBCS CIA0KUM...» HE Ja€ MOJIIMBOCTI
3pO3YMITH Te, sKi X caMe HENOJIKM HasBHI Ha NaHWHA 4Yac B agBOKaTypi
Ta CHCTEMi aJBOKAaTCHKOTO CaMOBDSIYBaHHS, a TaKOXX YOMY HHUHILIHE
yKpalHChKe 3aKOHO/IaBCTBO PO aJBOKATYpy CJIiJl 3MIHHUTH.

31 3micty 3BiTy 2023 poxky He 3p0O3yMilo, 4OMY HHHIIIHIA 3aKkoH
VYkpainu «[Ipo anBokarypy Ta aJBOKAaTChKYy MisUIBHICTBY» (najmi — 3akoH)
He Binnosinae Koncrutynii Ykpainu, 00 He BKa3aHO >XOAHOTO KPHUTEPIiO
Tako1 HEeBIIMOBITHOCTI, @ TAKOXK HE 3a3HAYCHO, SKi cCaMe TIOJI0KEHHS 3aKOHY
He BiamoBimatoTe KoHctuTymii Ykpainu, amke JOTIYHO, IO B IUIOMY BECh
3akoH He MOxe He BimmoBimat OCHOBHOMY 3aKOHY, OCKUIBKH OCTAaHHIHN
npuiiaaTo B 1996 pomi, a 3akoH mnpwuitHiaTo y 2012 pomi i3 ypaxyBaHHIM
0a30BUX IMOJIOXKEHb MPO HisTBHICTD aABOKATYpH, sKi 3akpimieHi B KoHctu-
TYIIi.

Ho Ttoro x, y Koucturymii Ykpaiuu 3acamu (yHKI[IOHYBaHHS aaBO-
KaTypH HaBOJAAThCA jumie y c¢T. 59, m. 14 4. 1 c1. 92, u. 2 cT. 131, cT. 1312,
n. 16" Tlepexinuux momoxews, ame y 3iti 2023 poKy He BKAa3aHO, SKHM
came npunucaM KoHcTuTywil He BiAnoBigae 3akoH, a TOMY Taka KpHTHKa
3aKoHYy € 10-CyTi HEOOIPYHTOBAHOIO i TOJIOCIIBHOIO.

Taxox y 3Biti 2023 poKy BiJICYTHs JeTani3alisi MoA0 TOro, SIKUM came
YMHOM CJIiJi YAOCKOHAJIWTH CHCTEMY aJBOKAaTCHKOTO CaMOBpSITyBaHHS,
a TaKOXX HE3pO3yMUIO, M0 caMe Yy LBOMY 3BITI PO3YMINM M «resource
management of the Bar» — BuxiroyHO muTaHHA (piHAHCYBaHHS OpraHIiB
a/IBOKATCHKOTO CaMOBPSIIyBaHHS W PO3MOPSIKECHHS KOLITAMH LIMX OPraHiB
YH IIOCH iHIIIE.

Oxpim Toro, He BKa3aHo y 3Biti 2023 poky # Te, IpH AOCSITHEHHI SKHUX
came KpHUTepiiB cucremMa OpraHiB aJIBOKaTChKOI'0 CaMOBPsIAYBaHHS il ynpaB-
JiHHS pecypcaMu CTaHe MPO30pOol0, i IO B3araii CIiJ PO3yMIiTH Tij
«IPO30PICTIO» aJIBOKATYPH Ta OPTaHiB aBOKATCHKOTO CAaMOBPSIAYBaHHSI.

Hewmae y 3Biti 2023 poky i 4iTKuX (OPMYITIOBaHb CTOCOBHO HANPSMKiB
(IUTAXiB) yAOCKOHANEHHS KBami(iKamiHHUX 1 AUCHUINIIHAPHUX HPOLEHYD
(ToOTO, mTpomemyp CKIaNeHHS KBaNi(iKaiHHOTO ICIUTY Ta 3IHCHEHHS
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JTUCITUTUTIHAPHOTO TIPOBAPKEHHS CTOCOBHO aJBOKaTiB). OCKUTbKH y 3BiTi
2023 poky BKa3aHO, IO Mi MPOLEAYPH MOTPEOYIOTh «3HAYHUX»
(«significant») ymockoHaneHb, To e (aKTHYHO CBiTYUTH PO Te, o €K
BOayae B YMHHHMX MpOLEAypax HasABHICTH HE SKUXOCh MOOJHHOKHX
HE3HAYHUX HEJIOJNIKIB, a HaBIIaKH Ii MPOLEAYPH MOTPEOYIOTh CHCTEMHOTO
IpyHTOBHOTO meperisiny. OnHak, TpH IbOMY 3HOBY > Taku y 3BiTi
2023 poky He HaBeJEHO >KOJIHWUX KOHKPETHHX MPHUKIANiB HEJOCKOHAJIOCTI
aHi Oyxap-sKoi 31 crateit 6 — 12, 33 — 42 3akoHy, aHi TaKUX PO3iNIiB 3aKOHY
sk «HaOyTTs mpaBa Ha 3aHATTS aJBOKATCHKOIO MiIsUTBHICTIO» 1 «Jlucrwmi-
HapHAa BiINOBIJANBHICTh aJBOKaTa», a TaKOXXK HE 3a3HAYCHO, SKi X came
HEJIOTMIKH TNPAaKTUYHOTO 3aCTOCYBAaHHS BKAa3aHMX BUIIE cTarell 3akoHy €
TaKUMH, 10 HE BiIOBIIAIOTh €BPOIEHCHKUM CTaHAAPTAM.

Taki y3aragpHEeHI (OPMYNIIOBaHHS IIOJO HANPSAMKIB pedopMyBaHHI
aZBOKaTypu YKpaiHM 3yMOBWIM MEBHE HecnpuitHATTS 3BiTY 2023 poky
NIEBHUMHU OpraHaMU aJBOKATCHKOIO caMOBpsAnyBaHHA Ykpainu. lle € Ha-
ciigkoM Toro, mo €K, KpUTHKYIOuM HasiBHE 3aKOHOAABYE pEryJIOBaHHS
JISTIBHOCTI  aIBOKATypH M CHCTEMH aJBOKATCHKOTO CaMOBPSIyBaHHS
B VYkpaiHi, (akTH4HO He 3a3Ha4ya€ y IKOJHOMY 3i CBOiX 3BITIB
3a 2023-2025 pokH, KOHKPETHO SIKMMH BOHa OauuTh y MaiOyTHbOMY
aZBOKAaTypy I aJgBOKaTChKE CaMOBpSAyBaHHS B YKpaiHi 3 ypaxyBaHHIM
BHUMOT 3aKoHoaBcTBa €C.

Tobro, €K cnmin He nume mNpocTo KPUTHKYBATH HASBHY CHUCTEMY,
ayle ¥ MPOTOHYBaTH KOHKPETHI HAINPSIMH TSI TIPOBEIEHHS 3MiH 1 pedopwm,
SKi peanbHO BTUIUTH B JKUTTS HAaBiTh B yYMOBaX BOEHHOTO CTaHy,
a He HAaBOAMTH aOCTpaKTHI W 1MTO30pHI TBEPIPKEHHS NPO Te, L0 IIOCh
B aJBOKaTypi HEJIOCKOHAe, HEmpo3ope, 1 mo 1me Tpeda He3po3yMiio
SIK 3MIHUTH YH yJJOCKOHAJIUTH.

Bopnouac, takuii ke migxing €K 11010 KpUTHKH aIBOKATypu YKpaiHu
Oaunmo ¥ y 3BiTi 1iei komicii Bixg 30.10.2024 (manmi — 3BiT 2024 poky),
B SIKOMY 3a3HaueHO Take: «[Ipomsazom 36imH020 nepiody He O00CASHYMO
2HCOOHO020 npoepecy 6 peghopmi adgokamypu. Bionogione 3axonooascmeo uje
He y3e000ceno 3 Koncmumyyicio, yunnumu e€8poneiicokumu cmanoapmamu
ma nepedosoio npakmukor. Pedhopma mae 6iobysamucs nicist iHKIHO3UBHUX
KOHCYyIbmayi ma Oymu CHpAMOBAHOI0 HA NEPEe3aBaAHMAINCEHHS OpP2aHi8
Hayionanvnoi acoyiayii adsoxamis Yxpainu na ocnosi npo3opoi npoyedypu
ma cymmese NOKPAWjeHHs cucmem Keanighikayii, nputiomy, OucCYuniinap-
HO20 CmsAcHeHHs, (DIHAHCO8020 YNPAGNIHHA ma 0e3nepepeHoco HAGUAHHI
[3,c.31].

VY mpoMy 3BiTi 3HOBY K TaKé BXXHTO 3araibHi ¢pasu. [Ipu mpomy meski
3 HHUX IIe OUThbIIe 3amIyTyioTh po3yMiHHS miaxony €K mo pedopmyBaHHS
anBokarypu YKpaiHW, a JesiKi, HaBINaK{, TPOXU MHOKPAIIMIA PO3yMIHHS
3arajpHOrO MiAX0ay 1i€el Komicii 1o pepopmyBaHHS.
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3okpema, skmo y 3BiTi 2023 poky 3a3Ha4aNoCh, IO CaMe€ OIWH
KOHKpeTHHI 3akoH TOoTpedye y3rojkeHocTi 3 KOHCTHTYIi€, €BpOTEH-
CHKMMU CTaHIApTaMH i MepeIoBOI0 MPAKTHKO, TO Y 3BiTi 2024 poky yxke
BXKHTO CJIOBOCIIONYYEHHS «BIJIIOBIZHE 3aKOHOAABCTBO», a TOMY LiE BXKE
BUKJIMKA€ TMHTaHHA NpO Te, 4d He posmmpwia Komiciss BUMOTM 0710
yIIOCKOHAJICHHSI 3aKOHOJaBcTBa i Ha 3akoH «[Ipo Oe3zomnatHy mnpaBOBY
JIOIIOMOTY» Ta TIpOLecyalbHi KOJAEKCH, SKi BH3HAYaIOTh IOPSIOK TIpes-
CTaBHMIITBA aIBOKaTaMH (Pi3MYHUX 1 FOPUANIHHX OCiO.

Y T1oit xe wac y 3Biti 2024 poky (opMyTIOBaHHS ~«resource
management» 3aminero Ha «financial managementy, 1o € Ginbmr 3po3ymi-
JUM, ajKe BOHO (D)aKTHYHO CTOCYETHCS MOJOXKEHb CT. 58 3akoHy mI0A0
(iHaHCOBOTO 3a0€3MEUCHHS OPTaHiB aJBOKATCEKOTO CaMOBPSTyBaHH.

[pu mpomy y 3BiTi 2024 poky 3’sBuHCEH 3ayBaxkeHHs €K 1momo gmHHOL
CHUCTEeMM IIJIBUILIEHHS aJBoKataMHM Kamidikamii i Oe3mepepBHOrO
HaBYaHHS, X0Ya W 3HOBY X TakM Oe3 KOHKpeTu3allii HasBHHX HEIOJIKIiB
YUHHOI CHUCTeMH 1 OaueHHS 1€l CHCTeMH B MaiOyTHBROMY;, a TaKOX
3a3HaueHO MpPO HEOOXIiHICTh mepe3aBaHTakeHHs opraHiB HAAY (to0To,
(akTUYHO BKa3aHO MNPO HEOOXIiJHICTH MPOBEICHHS BUOOPIB 10 OpraHiB
a/IBOKaTCHKOT'O CAMOBPSTyBaHHS).

V 3Biti €Bpormeiicekoi Kowmicii Bixg 04.11.2025 (mami — 3Bit 2025 poky)
3a3Ha4YeHO, Mo «He docacnymo sco0Ho20 npozpecy 8 pepopmi adsokamypu.
Sanuwaromsca cmypbosani 37108AHCUBAHHAMU oucyuniiHapHuMu
MeXaHizmMamu w000 a08OKAMI8 Md HEPIBHOMIPDHOW OUCYUNIIHAPHOKO
npaxmuxkoro. Hayionanena acoyiayis adosoxkamie Ykpainu (HAAY) ooci ne
020110CcUNa KOHKYPC Ha YaeHie Buwoi paou rocmuyii 3a ceocto kgomor. Kpiu
mo20, Op2anu CcamoBpAOYGaHHA A0GOKAMYpU He npoeenu  Gubopis,
He36a4CalovU HA 3aKiHYeHHs MepMIHy iXHix manoamis. Yxpaini neobXiono
MepMIiHO80 PO3NoUaAmMU KOMNIEKCHY pepopmy adeokamypu 3 Memoio
3abe3neuenns cmeopenns opeanie HAAY na ocnosi npozopoi ma naoitinoi
npoyedypu, a mMakodic CYMmmeGO20 NOKPAWeHHs cucmem Keanigixayii,
npuiiomy, OUCYUNTIHAPHOI 8I0N0BIOANLHOCMI, (DIHAHCOB020 YNPABNIHHA Ma
beznepeperoeo nasuanns.» [4, c. 33].

Cnig moroanTHch i3 BUCHOBKOM €K mpo Te, MO KOAHOTO Iporpecy
B pedopmyBaHHA amgBokatypu 3a 2023 — 2025 poku He BimOyioch, amke
3a Il TpY POKHU 110 3aKOHY OyJIM BHECEHI JIMIIE He3HauyHi NPaBKH, sIKi OymIu
3YMOBJICHI NPUMHATTAM IHIIKX 3aKoHiB. OpHak, y mpomy 3BiTi €K 3HOBY
MIPOJIOBXKHIIA 3a3HAYATH MPO HEMONIKK B CUCTEMI aJBOKATYpH, HE BKa3yIOUH
NPU 1IbOMY JKOJAHUX KOHKPETHHX IPUKJIAIB UM CTATUCTUKH, X04Ya Y BCIX
TppOX 3BiTax 3a morpebm €K HaBommma B MEBHUX BHIAAKaX pi3HI
CTAaTUCTHYHI TOKA3HUKH, y TOMY YHCII y BHAI CXeM) IS HATJSIHOTO
OOTpyHTYBaHHS BJIACHOT MO3WIIii. TOMY 3aJHINA€EThCS JIUIIE 30T yBaTHCh,
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mo came Mana Ha yBa3i €K M «3JI0BKUBaHHAMHU JUCIHILTIHAPHAMH
MeXaHi3MaMH1» Ta «HEPIBHOMIPHOIO AUCIUIUTIHAPHOIO MTPAKTHKOIOY.

Boanouac, caymHuME ciif BusHatu 3ayBakeHHs €K mpo Te, mo HAAY
Jloci He TIpoBelia KOHKYPC CTOCOBHO OOpaHHs 3’13/10M aJBOKaTiB YKpaiHi JBOX
4ieHiB Buioi pani npaBocyyis 3a kBotoro anBokarypH (cr. 131 Koncrurymii
VYKkpainu), ajuke HaBiTh y IepioJ] BOEHHOTO CTaHy 3MOIVIM OpraHi3yBaTu M
nipoBecTy 1711 oOpanHs wieHiB BPII cBii 3’131 cynui Ykpainm.

Oxpim Toro, TBepmkeHHI €K mpo HEoOXigHICTH MpOBeneHHS BHOOpPIB
JI0 OpTraHiB a/IBOKATCHKOTO CaMOBPSIYBaHHS TaKOX 3aCIyTOBYIOTh Ha yBary,
a/DKe MIPOBEACHHS TaKUX BHOOPIB y OUTBIIOCTI perioHiB YKpaiHU € MOMKIIH-
BAM HAaBiThb B YMOBax Mii BOEHHOTO CTaHy, i HaBiTh 3 YypaxyBaHHSIM
3a0e3neueHHs MOBHOI Oe3lekd A JKUTTS W 370pOB’S OpraHi3aTopiB Ta
YYaCHHUKIB TaKHX BHOODIB, IO IMiATBEPIKYETHCS NMPAKTUKOIO MPOBEICHHS
3’i3ny cymaiB YKpaiHu mija yac Aii BOEHHOTO CTaHy.
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[Ticns mouyarky nmoBHoMacmTabHoi arpecii Pociiicekoi ®enepauii npotu
VYxpaiau y 2022 porui MiXKHApOIHA CIUIBHOTA 3ITKHYJACsS 3 Oe3MperecHT-
HUM BUKJIHMKOM, II0 BUMAaraB HE JIMIIC MOJITHYHOI, a H YITKOI FOPUAUIHOT
peaxiiii. 310unH arpecii € OJHUM 13 HAHOLIbII HEOE3MEUHUX MIKHAPOIHUX
3JI0YMHIB, OCKUIBKM CTBOPIOE MEPEIyMOBU JUIi BYMHEHHS BCIX IHIIMX
TSOHKKUX 3JI0YMHIB — BOEHHHMX 3JIOYHMHIB, 3JI0YHHIB TIPOTH JIOASHOCTI
Ta MOXJIMBHX akTiB reHouupay. HOpucmukmis MiKHapOZHOTO KpHMiHAJb-
HOTO CyAy MIOAO 3JIOYMHY arpecii BUSBHIACS HEIOCTATHBOIO dYepes3
oOMe)keHHs, TMOB’si3aHI 3 HeoOXimHicTI0 partudikanii Kammambcbkix
morpaBok [1]. ToMy CTBOpPEeHHS CIEIiaTbHOTO MIKHAPOIHOTO OpPraHy
ad hoc — CrernianpHoro TpubyHaly — CTajJ0 HarajJbHOK HEOOXiJHICTIO.
VY 2025 poui Ykpaina ta Paga €Bponu yxBaqwiii iCTOpHYHE PILlIEHHS PO
(dbopMyBaHHS Takoro TpUOyHany [2], M0 CTaa0 BaKJIMBOIO CTAII€I0 Y Bi-
HOBJIEHHI MXKHApOJHOT 3aKOHHOCTI.

[TpukMeTHO, WO MEpUIO0 JEepiKaBO micis YKpainu, o odimiiiHo
MPUETHATACS 0 YIPABIIHCHKOIO KOMIiTeTy TpuOyHany craia Jlutsa[3]. Le
pilIeHHs Ma€ TIIMOOKWH IMONITHYHUHN 3MicT. JINTBa HEeMOHCTpYyE MOCIIIOB-
HICTh, fKa € XapaKTepHOI JUIA 11 30BHINIHBOI MOJITHKH: BiIIaHICTh
MPUHOMIIAM MDKHapOJHOTO IIpaBa, MIATPUMKY IEMOKpPATHYHHUX JIepkaB
Ta 3aCy/DKEHHS IOpPYIICHb CYBEPEHITETY 1 TEPUTOPIabHOI MiTICHOCTI.
Opuanuno npuennanus JInteu 3abe3neuye 3adydyeHHS 10 MPOLECY CTBO-
peHHsT TpHOyHaly Jep)KaBM 3 BHUCOKOIO MDKHApOJHOIO pEMyTali€ro, M0
HaJa€ JOJATKOBOI JIETITUMHOCTI OpraHy, skuid ¢opmyerbes. Lle Takox
CTUMYJTIOE 1HIII JIEP>KaBU JOTYyYaTHCSI, CTBOPIOIOYH JIAHITFOTOBUN €(EKT.

CrenianbHuii TpuOyHaJ Mae yHIKaJdbHUN cTaTyc, BIAMIHHUN Bix
MixnapoaHoro kpumiHamsHOrOo cyny. Ha Bigminy Bim MKC, sxuit obme-
KeHu# ropucaukmiiianmMu Bumoramu Craryty, TpubyHan ad hoc cropro-
€TbCS MDKHApOIHOIO YroJIOI0 1 MAa€ TIIOBHOBAXEHHS IIEPeciIigyBaTh
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KEpIBHHUIITBO POCIHCHKOT pemeparii 3a 3J0YHH arpecii HEe3aJIeKHO Bij
yieHcTBa pd y MikHapogaHux moroBopax. Lle poOuTh TpuOyHaN IOpUAMIHO
Ji€eBUM IHCTpyMEHTOM. BiH moBeprae no cydyacHOCTI mpuHUOMIH, chopmo-
BaHi e HiopHOep3bKkUM BiIHCHKOBUM TPUOYHAIIOM, Jie arpecisi BU3HaBanacs
HaWTSHKYMM MIKHAPOZAHUM 3JI0YMHOM, OCKIUIBKH BOHA CTBOPIOE NIEPEIYMOBU
JUISL BCIX IHINUX 3JI04MHIB. TaKUM YMHOM, HOBUI MIXKHapOJHUH TpHOYHAJ He
JIMIIE 3aII0BHIOE MPOTAJIMHY CY4acHOI CHCTEMH MIKHApOJHOTO TPaBOCY I,
a ¥ TiICHITIOE MDKHAPOIHO-TIPABOBI MEXaHI3MH 3aXHCTy MUPY.

3amyck TpuOyHally CKJIAaeThCs 3 KUIPKOX KIIOYOBHX eTamiB. [lepurim
€ dopmManpHe NMpHETHAHHS AepkaB 10 Yromu. [pyrum — GopMyBaHHS Tak
3BaHOTO YmpaBiiHCBKOTO Komitery (“Management Committee”), skuit
BH3HAYae OIOMKET, OpraHi3aliifiHy CTPYKTypy Ta Kaaposi murtaHHs. [lompu
Te, mo y Craryri TpuOyHamy HE BCTAHOBIICHO MiHIMAIBHOI KiJIBKOCTI
JepKaB, II0 MArOTh MPHEIHATUCS, aKaJeMiuyHI Ta aHAJIITUYHI MaTepiaau
(3okpema — Justicelnfo.net) 3asHavaroth, mo a1 ctBopeHHs «Enlarged
Partial Agreement Management Committee» motpiOHa «sufficient number
of states» — jocraTHsi KUIBKICTh WieHIB [4]. YV pI3HHX €KCHEepPTHUX 00ro-
BOpeHHsX ¢irypye uucio B 16 nepxaB. BoHO He € IOPHIMYHOIO BUMOTOIO,
ajlle BU3HAYAa€ NPAKTHYHUN MIHIMYM, JOCTaTHiii i1 3abe3rnedeHHs
MIOJIITHYHOI Ta OpraHi3aliifHOI cripoMoKHOCTI TpuOyHamy. Lle meMoHCTpYeE,
0 3aIyCcK TPUOYHAIY € He MUTaHHAM (OpMaibHOCTI, a MUTAaHHIM MiXHa-
POIHOI COMiTapHOCTI.

[Micns cTBOpeHHs YTpaBiiHCBKOTO KoMiTeTy (opmyethes CekperapiaT
TpuOyHay. Came ms CTpykTypa 3alesledye aJMiHICTpATHBHI Ta MaTe-
plaJIbHO-TEXHIYHI MPOLECH — BiA MIATOTOBKM MPHUMINICHs 0 HalAMy
NepcoHaly Ta KOOpAHMHAalii MiKHapoaHOi B3aemojii. HacTymHum Kpokom
€ BimOip cymmiB i mpokypopa. MixkHapoaHa MPAaKTHKa BUMarae, o0 KaHau-
JaTd Majiu BHUCOKWH mpodeciiHuil m0CBia, Oe30raHHy peryTaliio
Ta BIAMOBIJAJIM €TUYHUM CTaHmapraMm. lIporeaypa KOHKYPCHOTO BimOopy
rapaHTye He3aJeKHICTh TPUOYHay, IO € KIIYOBOK YMOBOIO HOTO JieTi-
TUMHOCTI. [lOTIM yXBaTIOIOTBCSI NpaBWJIa TPOLEIYpPH Ta JIOKa3yBaHHSI —
JOKYMEHT, IIO CTa€ «KOHCTHUTYILIEIO» CyIy, BU3HA4Ya€e MOPSIOK 3aciJaHb,
CTaHJApTH JTOKA3iB, IpaBa CTOPIH Ta iHMII MPOIeCyalbHi MUTAHHS.

Bocernn 2025 poky moHaiiMeHIe 25 aepikaB 3asBIIIM IPO TOTOBHICTH
niarpumary TpuOyHai. lle Haa3BMYalHO BaXJIMBHH MIKHApOJHO-TIONITHY-
Huii curHain. Iixrpumka Bennkoi koaninii 3a0e3nedye He nuiie (iHaAHCOBY
CTaicTh TpUOYHANY, a U MiJICHIIIOE HOTO TPaBOBY JETITUMHICTh. DaKTHIHO
TpUOYHAJ CTae MPOIYKTOM MIKHAPOJHOTO KOHCEHCYCY, IO YHEMOKIIMBITIOE
Oynb-sKi 3BUHYBaYCHHS Y MOTO «OJITHYHIA CIPSAMOBAHOCTI» UM «yIepen-
*KeHocTi». Takuil piBeHp MIATPUMKH CBIIYUTH MPO 3MIHY MDKHAPOJHHUX
TEH/ICHIIIl — CBIT MMOBEPTAETHCS 10 MPHUHIUITY HEBIABOPOTHOCTI MTOKapaHHS
3a arpecimw.
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CrBopenns CrierialbHOTO TPUOYHATY 32 3JI0YMH arpecii € iCTOPUIHOI0
nofieto. Lle He mpocTo peakuist Ha BifHY NpOTH YKpaiHU — L€ BiJHOBJICHHS
(yHIaMEeHTaNbHUX MPUHIMIIB MDKHapoaHoro mpaea. Came TOMY, y4acTb
JIuTBH cTana BaXXJIMBUM KPOKOM, IO NPUCKOPUB (opMyBaHHS TpUOYHAITY
Ta CIPUSB PO3LUIMPEHHIO MKHAPOIHOT MiATpUMKH. CTaHOBIICHHS TPUOYHATY
JIEMOHCTPY€E FOTOBHICTh CBITOBOI CIIUJILHOTHU HE JIMILE 3aCy/KYBATH arpecito,
a W kapatu ii BukoHaBLiB. lle ¢opMye HOBY emnoxy MiKHapOJHOTO
HpaBOCYI s, Ie arpecis 3HOBY CTa€ «3JIOYMHOM IIPOTH MHUPY», a HE II0JIi-
TUYHAM PU3NKOM 0e3 CaHKIIH.
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Ilocrae o4eBUAHUM, IO OCOOJHMBHIA MEPiON K MPaBOBE sBHIEC (Gopmye
JOCUTPH cIielu(iuHe cepeoBUIle (GYHKIIOHYBAHHS JCp>KaBHUX IHCTHTYTIB.
3a3HaIOTh 3MiH SIK HOpMaTHUBHA CKJIAZ0Ba, Tak 1 O€3MOcepeHbO NMPAKTHIHI
MEXaHI3MHU peanizamii BIaJHUX MOBHOBa)kKeHb. Ha NpaBOOXOPOHHY CHCTEMY
B TaKMX YMOBaxX 3IiHCHIOETHCS 0COOIMBE HABAHTAXKEHHS, aJKe caMe Ha Hel
TIOKJIaJa€ThCs 3aBJIaHHS 3a0€3MeUeHHs IPaBOIOPSAKY 32 OJAHOYACHOI 3MIHU
XapakTepy 3arpo3, TEMIIIB COLIalIbHUX MPOILECIB Ta MPIOPUTETIB JeprKaBHOT
MOJITUKH.

BopmHouac, Ha Hamly AyMKY, pO3IJISIIAI0OYM OCOOJIMBHUA MEpioln, CIij
pO3yMiTH, III0O MOBA HJie PO KOMILJIEKCHUN MPABOBHI KOHTEKCT, KU Mae
BJIACHI 4acoBi MeXi, HOpMAaTHBHE HAIIOBHEHHS Ta (DYHKILIOHANBHY JIOTIKY,
sIKi  Oe3MOoCepelHhO0  BIUIMBAIOTH HA 3MICT 1 CIIOCOOM  3MiHCHEHHS
MIPaBOOXOPOHHOI MisutbHOCTI. CaMe 3 Takoi MO3WIii JOIUTFHO aHATi3yBaTH
3MiHH, SKi TATHE 32 CO00I0 0COOIHBHI TIEpio/.

3 ommsagy Ha me, Uil KOHKPETH3alii MeX Halloro HayKOBOTO IOLIYKY
JOpPEeYHUM Oy/ie BU3HAUNTH 3MICTOBHE HAIIOBHEHHS Ta IOPHIMYHY NPHPOIY
I[LOTO MTOHSTTS.

VY a6zami 12 crarri 1 3akony VYkpainum «IIpo oOopoHy VYkpainm»
OCOONMMBHMI Tepio] BU3HAYAETHCA K TIEPioJ, IO HACTAE 3 MOMEHTY
OTOJIOIICHHS PIlIeHHSA Tpo MoOimizamito (KpiM IIbOBOI) ab0 IOBenEHHS
HOro 10 BHWKOHABIIIB CTOCOBHO MNPHXOBaHOI MoOumi3amii 4M 3 MOMEHTY
BBEJICHHA BOEHHOTO CTaHy B YKpaiHi a00 B OKpeMHuX ii MICIIEBOCTIX Ta
OXOIUTIOE Yac MOoOimi3arii, BOEHHUN 4Yac i 9aCTKOBO BiJOYJOBHMIA TEpion
ITICJIS 3aKiHYCHHS BOEHHUX Jii [1].

154



[Ipore HaBencHe BH3HAUEHHS OKpPECIIOE JIMINE 3arajbHi 4YacoBi Ta
(YyHKIIOHAJIBHI MEXi OCOOJIMBOrO Mepioly, OJHAK HE PO3KPHBAE ITOBHOIO
MIpOI0 MeXaHi3MiB HOro mpakTU4HOI pearnizauii. [[ns raubmoro po3ymiHHSA
MIPaBOBOI NPUPOJHM IHOTO NEPIOAY BBAKAEMO JOLUIBHUM 3BEPHYTHUCS 10
3akony Ykpainum «[Ipo MoOimizauifiHy miAroTOBKY Ta MOOLTI3aLiio», Y
ab3ami 4 crarti | SIKOrO 3a3HAYCHO, IO OCOOJNMBUU TEepion — Iie Hepiof
(YHKIIOHYBaHHSI HAIllOHAJIbHOI EKOHOMIKH, OpraHiB Jiep)KaBHOI BIay,
IHIIUX Jep)KaBHUX OpraHiB, OpraHiB MiCIIEBOTO CAMOBPSIYyBaHHS, CHII
00opoHM 1 cmi Oe3meKw, MiANPHEMCTB, YCTAHOB 1 OpraHi3amiid, a TaKoX
BUKOHAHHSA TPOMAIsHaMN YKpaiHH CBOTO KOHCTHUTYIIITHOTO OOOB’SI3KY
mI0A0 3axUCTy BiT4M3HH, HE3aNEeKHOCTI Ta TEPHUTOPIANBHOI IIiTICHOCTI
VYkpaiHu, o HacTtae 3 MOMEHTY OTOJIONICHHS DIMICHHA MPO MOOiTi3amiro
(xpiM 1iTEOBOT) 200 IOBEIEHHS HOTO JO BHKOHABIIIB CTOCOBHO IPHUXOBAHOT
MoOimi3amii Y 3 MOMCHTY BBEICHHS BOEHHOTO CTaHy B YKpaiHi abo B
OKpeMHX 11 MICIIEBOCTSIX Ta OXOIUIIOE 4ac MoOumi3amii, BOeHHHI 4ac 1 4ac
JeMoOLTi3aIil micyst 3aKiHUCHHS BOEHHUX i [2].

Kotmsapenko O. I1. Ta Aragdonosa 0. Il. BIy4HO pe3rOMyIOTh, IO 3
Oy Ha aHali3 [UX JABOX TEPMIHIB CTa€ OYEBHMJHO, IO BU3HAYCHHS
ocoOnuBOro mepiony, HaBeieHe B 3akoHi YkpaiHu «IIpo moOimizauiitHy
MATOTOBKY Ta MOOLTI3amifo», € OUIbII NMOBHUM, a TaKOX OXOIUIIOE Yac
JIeMoOiTi3arii micis 3aKiHYeHHs BOEHHUX i, X04a 3rifHo 3aKoHy YKpaiHu
«IIpo ob6opony YipaiHm» BiH OXOIUTIOE YaCTKOBO BiIOYIOBHUIL Iepiof mics
3aKiHYCHHS BOEHHUX Aiif [3, ¢. 617].

Tak, aHami3 HaBEJCHUX 3aKOHONABYMX Ie(iHIIIN MO3BOISE HAM IIHATH
JIYMKH, 10 OCOOJIMBMH TepioJ y INpaBOBOMY pPO3yMiHHI HE 3BOJIUTHCS
BUKJIIOYHO JI0 (ha3u aKTUBHUX BOEHHUX J1iil. BoueBH b, BiH OXOIUIIOE 3HAYHO
LIMPLIMKA YacOBUI MPOMIKOK, Y MeKax SIKOro BiJOyBa€eThCsl TpaHchopMallis
MEXaHi3MIB  JIEpP)KaBHOTO  YIpAaBIIiHHS, 3MIHIOETBCS  cama  JIOTika
(byHKI[IOHYBaHHS ITyOIiYHOT BJIa 1 Ta KOPUTYIOTHCS BiJINOBIIHI IPIOPUTETH.

Jlnst IpaBOOXOPOHHOI CUCTEMH Taka PO3ILIMPEHa 32 YaCOBUMH MeEXaMU
MOJIeNIb O3Haua€ (YHKIIOHYBaHHS B YMOBax IiJBUIICHAX BHMOT 10
cTabIIpHOCTI, aJaNTUBHOCTI Ta e()eKTUBHOCTI MPOTATOM YCHOTO Mepioay il
CHELiaJIbHOTO IIPaBOBOTO pEXHMY, a HE JHUIIe B MOMEHT HOro
3ampoBamkeHHs. Sk 3a3Hadae KoOzap O. ., peamizamis BiliCBKOBHMHU
(opMyBaHHSIMH Ta NPAaBOOXOPOHHMMH OpraHaMH CBOIX ITOBHOBaXXEHb B
YMOBax Jiii IPaBOBOTO PEXHUMY BOEHHOTO CTaHy Mae IEeBHI 0COOIMBOCTI, SIKi
MOJISATAIOTh y MOTpeOdi BU3HAUEHHS CTANMX 1 CIIBMIPHUX TIPIOPUTETIB
3axXHMCTy mpaB i cBOOOX JIOAWHU 1 TPOMAaJsMHWHA SK WICHA COLIyMy Ta
iHAWBiAa, a TakoX 30epekeHHI JepKaBHOTO  CYBEPEHITETy  Ta
TepUTOpiNIbHOT WiTICHOCTI B Macmrtabax nepxkaBu [4, c. 127]. ToGto
¢akTHUHO 1[e TATHE 3a Cco0O0I0 3MiHY 3BHYHHMX MOJENeil MisIbHOCTI:
3pOCTaHHS HOPMAaTHBHOTO HAaBAHTAXXCHHs, IIEBHE DPO3IIMPEHHS IHCKpelii,
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MiIBUIICHAS]T BUMOT JIO OINEPAaTHBHOCTI Ta pe3yJbTaTUBHOCTI. BomHOoWac
3MIHIOETBCS W caM XapakTep IpaBONOPSIKY, SKUH Jenani Olibline
OpIEHTYETHCS Ha OE3MEKOBI LTI Ta cTabiIi3aMi0 CYCIIBHUX MPOLECIB.

Hpydaex O. B., Bonyiiko O. M., Bakapor B. B. HaBonmsTh mepernik o3HaK
MPaBOOXOPOHHOI JSTBHOCTI B YMOBax Jiii Takoro creuupiyHoro IpaBoBOTO
peXUMY: a) JIep)KaBHO-BIIAJHUH Xapaktep; O) MpaBO3aCTOCOBHUH Xapakrep;
B) MOJKJIMBICTh peai3allii JIMIIe yIOBHOBAKEHUMH Cy0’ €KTaMH (Iep:KaBHUMHU
OpraHaMH Ta TIOCAJOBHUMH OCO0aMHM) y MeXaxX HaJaHHX JIepXKaBOIO
MIOBHOB&KEHb, I3 3aCTOCYBaHHSM JIMINE 3aKOHHHMX 3aXOfiB BIUIMBY Ta Y
BCTAHOBIICHI TIpOIeAypHiN (opMi; T') CHpsIMyBaHHS Ha IIOTIEPE/UKCHHS Ta
MIPOTHUIII0 BHYTPIIIHIM 3arpo3aM BOEHHOTO CTaHy; I) OOYMOBICHICTH 3MICTY
3aBIAaHHAM 320€3MeUeHHsI 3aKOHHOCTI 1 MPaBOTIOPSIIKY, TPOMAICHKOTO TTOPSIIKY
B YMOBax [IpaBOBOI'0 pEKUMY BOEHHOI'O CTaHy [5, c. 48].

HageneHi migxoau MO3BOJSAIOTH TIMTH BHCHOBKY, IO IMTPABOOXOPOHHA
JISUTBHICTh B YMOBax OCOOJMBOIO MEPIOy BTpavyae PUCH 3BUYHOTO IS HAC
MPaBO3aCTOCYBaHHs 1 HA0yBae KOMIUICKCHOTO, 0araTOBUMIpHOTO XapaKkTepy.
IoenHaHHs MiABHIICHUX OE3MIEKOBHUX BHUMOT i3 HEOOXIMHICTIO TOTPUMAaHHSI
CTaHAapTiB 3aKOHHOCTI Ta MpaB JIIOAMHU 3yMOBIIIOE MOCTIHHY HANPYTy MiX
OIIEPaTHBHICTIO PillIeHb 1 iX MPaBOBOIO BHBaXKeHiCTIO. Came L Halpyra CTae
BU3HAYAIbHOIO  XapaKTEPUCTHKOIO  (YHKIIOHYBaHHS  INPaBOOXOPOHHOI
CHCTEMH B OCOOJIMBHII TIEPiOI.

Ha mamy nymKy, OKpecieHi HAyKOBISIMH O3HAKM He JHIIE (IiKCYIOTh
¢dopManbHI pUCH TaKOi IISIIBHOCTI, a H BiMOOpa)XaroTh TIHOMHY 3MiH i
LTFOBOTO CIIPsSMYBaHHS. BodueBnab, MPaBOOXOPOHHA CHUCTEMa Jeiaii Oirbiie
OpIEHTYEThCS Ha 3a0e3MeueHHs CTIMKOCTI Jep)KaBH Ta KOHTPOJIb BHYTPIIIHIX
pmsukiB. Ile cTBOpIOE MiAIPYHTS A y3araJlbHEHHS OCOOJIMBOIO MEPIOAy SIK
CaMOCTIMHOTO NPaBOBOIO KOHTEKCTY, Y MEXKax SIKOrO TPaHC(QOPMYIOTHCS SK
3MICT IPaBOOXOPOHHMX (DYHKIIIH, TaK 1 MiAX0IH /10 X peami3arii.

[TizcymoByrouM, 3a3HauyMMO, IIO OCOOJMBHUI Mepiof BUCTYMAE SK
LITICHUI TPABOBHUH KOHTEKCT, SIKHH, HAa Kajb, JOKOPIHHO 3MIHIOE YMOBHU
(yHKIiOHYBaHHS JEPKABHUX IHCTHTYTiB. VIOro IOpMAMYHA NpPHPOAA HE
oOMexyeThest mumie (ha30r0 aKTUBHUX OOMOBHX Iiif, a OXOIUTIOE CKIIAJHUH
YacOBUI KOHTHHYYM, Y MEKaX SKOTO BiIOYBaeThbcs TTUO0OKa TpaHchopMarlis
MEXaHi3MIB JIEep)KaBHOTO YIIPAaBIIHHS Ta 3MIIICHHS AaKIEHTIB y CHCTEMi
NIPIOPHUTETIB MyOJiuHOT Biagu. 30KpemMa sk HPaBOOXOPOHHOI CHCTEMH LIei
KOHTEKCT O3Hayae Nepexif BiJ CTaHJapTHUX MoOJeNe MiATpUMaHHS
MIPAaBOIOPSIIKY [0 CTpaTerii TrapaHTyBaHHS HaIllOHambHOI Oe3meKkw Ta
BHYTPIIIHBOI CTiliKOCTI JepxkaBH. B ymoBax o0coOmuBOro mepiomy
MIPaBOOXOPOHHA JisUTbHICTh HaOyBae CHerU(piYHUX PHC: BOHA CTA€ OiIBII
JTUHAMIYHOIO, OPIEHTOBAHOIO HA MPOTH/IIIO 3arpO3aM BOEHHOTO XapaKTepy Ta
BHMara€ Bil CyO0’€KTiB BHCOKOTO pIiBHS aJanTHUBHOCTI J0O TIOCTIHHUX
HOPMAaTHBHUX 1 MPAKTHYHHUX 3MiH.

156



Jlitrepatypa:

1. TIpo obopoHy Ykpainu : 3akoH Ykpainu Bix 06.12.1991. baza nanux
«3akoHOaBCTBO YKpaiun» / Bepxona Pana Ykpainu : BeG-caiit. URL:
https://zakon.rada.gov.ua/laws/show/1932-12#Text

2. TIpo MoOini3amiifHy miIroTOBKY Ta MOOLTI3aIliio : 3aKOH YKpaiHH BiJ
21.10.1993. ba3a manux «3akoHOmaBcTBO YKpainm» / BepxoBna Pana
Vkpainu : BeO-caiit. URL: https://zakon.rada.gov.ua/laws/show/3543-
12#Text

3. Kommsapernko O. I1., Aradonosa [O. II. IIpaBoBi acmexktn B3aemomii
MOHATh «BOEHHUH CTaH» Ta «OCOONMBHUH IEepion» 3a 3aKOHOIABCTBOM
VYxpaiau. Ananimuuno-nopisnaniene npasosnascmsgo. 2025. Ne 2. C. 615-620.

4. Ko63ap O. @. [IpaBoOXOpOHHA MisIIBHICTE B YKpaiHi: 0COOIMBOCTI
peamizanii B yMOBax Aii MPaBOBOTO PEXHMMY BOEHHOTO CTaHy. AKmydanbHi
npobaemu 3ab6e3nevenns oepoicasHoi besnexu : marepianu 11 Beeykpainebkoi
HayYKOBO-IIpakTHYHOT KoH(epeHuii (25 ot 2024 poky, KuiBcbkuit
iHctutyT HanionansHoi reapaii Ykpaiun). Kuis, 2024. C. 126-128.

5. Jpyuex O. B., Bomyitko O. M., Bakapor B. B. IIpaBooxoponHa
JISUIBHICT B YMOBax IPaBOBOTO PEKHUMY BOEHHOTO CTaHy B YKpaiHi:
ocobmuBocTi peamisaiii. Haykosuti eicnux  Kuiscokoeo — incmumymy
Hayionanvuoi eeapoii YVipainu. 2024. Nel. C. 43-51.

DOl https://doi.org/10.36059/978-966-397-580-1-42

HNIACTABHU TA NOPAJOK 3BEPHEHHS CTAIHEHHS
HA BIPTYAJIbHI AKTUBU B YKPATHI TA HIMEYYHHI

IunkoB €rop OnexciiioBuy
acnipanm kageopu yusinbHozo npasa,
Hayionanvnuii ynisepcumem «Odecvka opuouyHa akademisy
m. Odeca, Yrpaina

CrpiMKHl pO3BUTOK IU(PPOBHUX TEXHOJOTIH Ta rirobanbHa nuppoBizalis
CYCHUIBHUX BiJJHOCHH 3YMOBIIOIOTH IOSIBY HOBHMX O0O0’€KTIB LMBLIEHOTO
000poTy, cepel IKUX 0COOIHMBE MICIIE ITOCIIAI0Th BIpTyallbHI aKTHBH (A —
BA). BoHn OXOIUTIOIOTH KPHNTOBAJIIOTH, TOKSHH, IM(POBI mpaBa Ta iHMI
(dopmu HemaTepianpHUX OJar, o iICHYIOTh BUKIIOYHO Y NH(POBOMY BHMIpI,
MPOTE MAOTh EKOHOMIYHY I[IHHICTh Ta 3[IaTHICTh OYTH 00’ €KTOM IUBLTLHUX
mpaB i 000B’S3KiB.
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BipryanpHi akTHBH — IIe BXKe He ifes MalOyTHHOTO, SKa TUTLKH-HO
MIOYHMHAE CBill IUIIX PO3BHUTKY. BipTyanbHi akTHBM — Iie Hamla peajbHICTb,
sIKa € HAaCJIIJIKOM II100abHOT TpaHcdopMmaii Ta udposizarii.

I'punait O.B. aknenrtye yBary Ha ToMy, 110 B YKpaiHi BCTAHOBIIIOETHCS
MIPE3yMIILIis 3aKOHHOCTI BOJIOAIHHS BIpTyasbHUM akTHBOM [1, c. 68]. Taka
MPe3yMIIIlis COpsSMOBaHAa Ha 3a0e3MeUeHHS CTAaOUThbHOCTI [UBIIHHOTO
000poTy Ta 3abe3rnedeHHi 3aXUCTy MpaB J00pPOCOBICHUX HaOyBadyiB.

CraHOM Ha CHOTO[HI, BIPTyaJbHI aKTUBH OXOIUTIOIOTH Pi3HI MOHATTS, Taki
SIK: KPHUITTOBAJIIOTH, TOKEHH, IIM(POBI MpaBa Ta iHII (OpMH HeMaTepialbHUX
6nar, sKi MOXKYTh ICHYBaTH BHKIIOYHO Yy BIipTyaJbHOMY CEpEIOBHINI. Ix
OCOOJIMBICTD TOJIATAE y 3MATHOCTI MaTH €KOHOMIYHY HiHHICTB 1 OyTH 00’€KTOM
LIUBUIEHOTO 000POTY, HE MAOYH TpH oMY (izudHOro nposiBy. OKpiM 1poro,
BIpTyallbHI aKTHBH (YHKLIOHYIOTH 32 JIOTIOMOTOIO OJOKYEHH-TEXHOJOTII, sKa
BBKAETHCS OJHIEIO 3 HANOULIBbLI 3aXMINEHHX Y CBIiTi, TOMY JOCTYN 1O HHX
OTpUMATH BKpail Baykko. Haramaemo, 110 MiJi TEXHOJIOTISIMU «OJIOKYCHH» BapTO
PO3YMITH CHCTEMYy pO3MOIUJICHOTO PEECTpY JaHHWX, TPAH3aKI[i SKUX
IPYNyIOThCS y ONOKM i yTBOpIOIOTH JaHmor [2, c. 122]. Came ns o3Haka
nprBalIIoe OOPIKHMKIB, TOAI K JUIsl BAKOHABLIB CTA€ TIPOOJIEMOIO.

B VYxkpaini nocmipkeHHsT MJICTaB 1 MOPSAKY 3BEPHEHHS CTATHEHHS Ha
BIpTyasbHI aKTUBH OOYMOBJIEHA PI3HMMH YHHHHKaMH, CE€pel] SKHX MOXKHa
BUIUINTH TaKi:

— 30inpIeHHS O0CSTIB 00Iry BipTyallbHUX aKTHBIB He jwumie B cdepi
TOCIOJAapCHKOT MisUTBHOCTI, a i B IPUBAaTHO-TIPaBOBIl;

— 3aKpiIUICHHS] Ha 3aKOHOJABYOMY PiBHI MOHATTS Ta MPABOBOI NMPUPOIU
BIpTyaJIbHUX aKTHUBIB;

— MOsIBa TMIPABOBUX MPOTAIUH y cepi BUKOHABUOTO NPOBAKEHHS;

— notpeba y 3abe3nedeHi 6anaHcy Mixk paBaMu OOPKHUKA Ta BAMOTaMHU
e(eKTUBHOCTI BUKOHAHHSI PillICHb.

SIKIIo K JOCIHiIKYBaTH HOPMATHBHO-TIPABOBY OCHOBY 3acajl 3BEPHEHHS
CTSTHEHHsI Ha BIPTyalbHI aKTHMBM B YKpaiHi, TO BapTro pO3MOYaTH 3
OCHOBHOTO 3aKoHy Haroi nep>xaBu — Koneruryuii Yxpainn.

Crarts 41 KoHcTHTyWii BH3Ha€ TMpaBO BIACHOCTI HETIOPYITHHM,
rapaHTy€e MPaBO KOXKHOI 0COOH BOJIOJITH, KOPUCTYBATHUCS 1 PO3IIOPSIDKATHCS
CBOEIO BIIACHICTIO Ha BIACHUH pPO3CYA Ta BH3HAYa€E MOJKIIUBICTh
IIPUMYCOBOT'O Bi4y>K€HHS MaiiHa Ha IiJICTaBl Ta B MOPSAKY IepeadadyeHoMy
3aKoHOM [3].

BigmoBinHo no IlmBimeHOTO KOmekcy Ykpainw, a came crarti 179-1,
BIpTyaJIbHI aKTHUBH MOXXYTh BH3HABaTHCS NHU(POBUMH pEYaMH: BOHH €
HEMaTepiaTbHUMHU OJlaramMu, sKi MalOTh IIHHICTh, a TaKOX ICHYIOTb
BHUKIIIOYHO y HH(poBOMY (BIpTyaJIbHOMY) cepemoBumli. Pasom 3 THM,
BIpTyaJIbHI aKTHBH MOXYTh OyTH 00’€KTaMHM IpaBa BJIACHOCTI i MOXYTh
OyTH mpeaMeToM NPHMYCOBOTO CTSTHEHHS, OCKUIBKM YacTHHA 2 Ii€i cTaTTi
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nependavae, mo 10 HU(POBUX pedeil 3aCTOCOBYIOTHCS MOJOXKEHHS IBOTO
Konekcy mpo peui [4].

OnmHak, 4YM TOUIMPIOEThCS KIAacH4Ha MOJENb MpaBa BIIACHOCTI Ha
BIipTyaJbHI aKTHBU 3aJHIIAETHCS CIIPHUM MUTAHHAM. BiIbIIiCTE BUEHHX
CXWJIBHI 1O IyMKH, IO BWUHHMKa€E OCOOJHMBHMH BHJl BJIACHOCTI — IIPaBO
BipTyasbHOI BiacHocTi [5, c. 87].

Tumomenko €.A. 3a3Hayae, MO TpaBy BIPTyaJbHOI BJIACHOCTI
MpUTaMaHHI Taki cnenn(pidHi O03HAKH, SIK: KOHKYPEHTOCIPOMOXKHICTB,
CTIMKiCTh, B3a€MOJIA Ta MiHHICTh — 4, HANIPHUKIIAM, MPaBy IHTEICKTYyaJIbHOI
BJIACHOCTI BOHHU HE MIPHUTaMaHHi [6, c. 266].

3akoH Ykpaian «IIpo BuKOHaBYE MPOBAKCHHS» € KIFOUOBUM y cdepi
BHKOHABYMX IIPOBAPKEHB. P0O3/i7 ChOMHUI IIBOTO 3aKOHY MICTHUTH 3araiibHi
BUMOTHU IIOJ0 TIPOLEIYpPH HAKJIaJCHHS apeliTiB, MPOBEACHHS OLIHKH Ta
peanizariii mMaitHa OoprkHuka [7]. Xoda BUIle3a3HAYCHUN 3aKOH HE MICTUTh
3raJiky npo BipTyaibHi aKTHBH, OJJHAaK, TEOPETUYHO, HOPMH ILIOJI0 PEUYOBHX
MPaB MOLIMPIOIOTHCS HA HUX TAKOX.

puitasatuii 'y 2022 poui 3akon Ykpainu «[Ipo BipTyasbHI aKTHBH»
MOKJIMKAaHUH BIepIle peryJIroBaTH MPaBoBi BiTHOCHHU B cdepi ix ooiry. Leit
3aKOH MOBHHEH 3aKPIIHUTH CTATYC BIPTyaJbHHX aKTHBIB, a TAKOX 3aKpPIITUTH
MeXaHi3MH 3aXUCTY paB YIaCHUKIB pUHKY [8].

Jns Temu 3BepHEHHS CTATHEHHsA 3akoH Ykpainm «[Ipo BipTyaibpHi
aKTHBM» MaTHUME IPHHIUIIOBE 3HAYCHHS, OCKUIBKH IOJOXKEHHS CTaTTi |
MiATBEPAXKYIOTh, IO BIpTyalbHI AKTUBH MAalOTh BapTiCTh Ta BHU3HAIOTHCS
00’eKTaMH IMBUIBHUX TIpaB, a TOMY MOXYTh HiIATaTH TNPHUMYCOBOMY
CTSITHEHHIO SIK MaliHO OopykHuKa. [IpoTe, BiH Tak0XX HE MICTUTh HOPM, sKi O
YiTKO BHM3HAYaJd MEXaHI3MH  B3a€MOJIl MDK BHMKOHaBISIMH  Ta
rmocravajgbHUKaMU TOCIYT Y il cepi.

Hapasi 3akoHomaBya ©0a3a VYKpaiHH HE MICTUTh CICIiaJbHUX
IiI32aKOHHUX HOPMATUBHO-IIPABOBHX aKTIB (HANPHUKIAJA, IHCTPYKLiH abo
mojioxkeHb MiH’OCTy), sKi 0 peajsbHO 3a0€3MEYMIN  PEryJIOBaHHS
MpoIeIypy IIOAO HAKIAIACHHSA apemTy a0o peawi3amiii BipTyalbHHX
akTuBiB. [HCTpyKmis 3 opradi3amii HTPUMYCOBOTO BHKOHAHHS pIllICHb,
3aTBepkeHa HakazoMm Min’rocty Ne 512/5 Bix 02 kBitHs 2012 poky (Oyma
3miHeHa y 2016 porii), € qpyruM 3a Ba)KJIUBICTIO JOKYMEHTOM Y BUKOHABYIH
cnpasi micns 3akoHy Ykpainu «IIpo BUKOHaBYy IisUTBHICTB», OJHAK i BOHA
HE MICTUTb OJIHHX TT0JIOKEHb 1010 BIPTYaJIbHUX aKTHBIB [9].

OTtox, B YKpaiHi Hapasi BiACYyTHIH JeTai30BaHUI MOPSIOK 3BEpHEHHS
CTSATHEHHS Ha BIPTyanbHI aKTHBH, SKAH dWiTKO O 3aKpilmuIroBaBCs
3aKOHOJABCTBOM. Xoua 3akoH YKpaiau «IIpo BipTyasibHi aKTHBI BHU3HAE iX
00’€KTOM IMBITFHO-TIPABOBHX BITHOCHH, a 3akoH YKpainu «IIpo BuKOHaBYE
MPOBAPKEHHsD (POPMATIBHO MOXKE PEryJOBaTH 3BEPHEHHS CTATHEHHS Ha BCE
MaifHO OOpXHHKa, NMPOTE CIELiaJbHI MEXaHI3MH PETYJIIOBaHHS BiJCYTHI.
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Taka cwuTyaliss CTBOPIOE TIPOTAUHH, SKi 3arpoXXyIOTh €(QEKTUBHOCTI
MIPaBO3aCTOCYBAaHHS Ta IPABOCY IS

KitacnuHi MexaHi3MH [IUBUIHHO-TIPABOBOTO PETYJIIOBAHHS Ta MPUMYCOBOTO
BUKOHAHHS PIllICHh HE MOXYTb HAICKHUM YUHOM 3a0e3neunT e(eKTHBHE
3BEpHEHHsI CTSATHeHHs. Tak, HalpuKIaj, SKIIO TPaJWIIHHUK apeluT Ha KOIITH
abo Ha MaiiHO OOp)KHMKAa MOXJIMBHMH IIIXOM BIIy4eHHS MaiiHa abo
0JIOKyBaHHsI paxyHKIB, TO apeliT BIPTyaJIbHUX aKTHBIB BHMarae CHELialbHUX
3HaHb Ta IHCTPYMEHTIB, 32 JOINOMOIOI0 SKHX MOXINBO Oyino © oTpumaTh
JOCTYTI JI0 BipTyaJIbHUX KITFOUiB OO KHUKIB.

BukoHaBua HmisITBHICTE TPYHTYETBCA Ha UITKOMY JOTPUMAaHHI HOPM,
3aKpITUIEHUX Y 3aKOHOIABCTBi. Byap-aKki mii, sKi 3IiHCHIOIOTBCS Ha PO3CY.
BUKOHABIIL, MOXXYTh INPH3BECTH IO IOPYLICHHS MNpaB OOp)KHHUKA, TOMY
3aCTOCOBYBAaTH HOPMH 32 aHAJIOTIEIO — ITOTaHa 171esl.

Sk 3a3navae [aiimydok O.O. y cBoili poOOTi, BiJCYTHICTh HaJIeKHOTO
MPAaBOBOIO DETYNIOBaHHs O0Iry BipTyaJbHUX AaKTHUBIB Ta MeXaHi3My ix
MPUMYCOBOT'O  CTSTHEHHS CTBOPIOIOTH  CIIPUSITIMBE CEPEIOBUILE IS
MIPOBEJICHHSI PI3HUX MIaXpalChbKUX Jiil Ta 3710BxkuBassb [10, c. 341].

lo  cTocyeTbCcsl MiACTaB JyUisi 3BEPHEHHS CTATHEHHS Ha MaifHO
OopxHUKa, TO BOHM 3akpituieHi B KoHcruryuii VYkpainu, LluBinbHOMY
Kozekci Ykpainu ta 3akoHi Ykpaiau «[Ipo BUKOHaBYE MTPOBaAIKCHHS.

Y HOKTpWHI WX TOHATTAM «IIiACTaBay MPOIOHYETHCS PO3YMITH
nepet6avdeHi 3aKOHOM IOpHANYHI (aKTH, 3 SKUMH TI0B’A3YI0Th BUHUKHEHHS
YW MPUITTHCHHS TpaB 1 0008 s13kiB [11, c. §].

B acmekTi JOCHiIKEHHS CTATHCHHS Ha BIPTyalbHI aKTHBH 1X MOJXKHA
MOIIINTY Ha 3arajibHi Ta CleliajibHi.

Cepen 3arabHUX MiICTAB MOYKHA BHIIJTUTH TaKi:

1. HasBHiCTh BUKOHABUOI'O AOKYMeHTa. BinmnoBifHo 1o crarti 3 3akoHy
Vkpainu «[Ipo BHKOHaBYE IPOBA/PKEHHS» €IMHOIO TIJCTABOIO IS
BIZIKPUTTSI BUKOHABYOTO MPOBA/DKEHHS € BUKOHAaBYMI NOKyMeHT [7]. Takum
JIOKyMEHTOM MOKe OyTu: yci (opMH CylOBHX pillleHb, BUKOHABYI HAIMCH
HoTapiyciB, mocBigueHHs KTC, mocraHOBH TMpo  aaMiHICTpaTHUBHI
MIPAaBONOPYIICHHS Ta 1HIII.

2. HeukonaHHS OOpPKHUKOM 3000B’S3aHHS Y TOOPOBUTEHOMY MOPSIKY
YM HEHaJIe)KHE BUKOHAHHS CBOIX 3000B’si3aHb. 3a TAaKHX YMOB BHKOHABEIlb
BIJIMOBIHO /70 3aKOHY Ma€ IIpaBO 3acTOCOBYBAaTH BCi IPHUMYCOBI,
BKJIFOUAIOYH apellT Ta peaji3amilo.

3. BiacyTHICTh YM HENOCTATHICTH IHIIIOTO PYXOMOTO ab0 HEPYyXOMOIo
MaiiHa.

3 ormagy Ha TUQPOBY MPHPOLY BIPTYanbHHX OO0 €KTIB BHHHUKAIOTH
JI0JIATKOBI YMOBH, a caMe:

1. IligTBepmxeHHs  (aKTy peaJbHOTO  BOJIOAIHHS  OOpPKHHKOM
BIpTyaJIbHUMM aKTHBAMH, Ha SIKi IUTAHYETHCSI POOUTH IIPUMYCOBE CTATHEHHSI.

160



BurkoHaBenp MOBMHEH OTPUMATH [OKa3M IIOJO BOJIOJIHHSA OOpPKHUKOM
BIpTyaJbHUMHU aKTHBAMH, a 1€ MOJIMBO 3pOOMTH 3aBISIKH 3alIUTaM.

BpaxoByloun BuIle3azHaueHe, HEOOXIHO 3alPOBAUTH €IMHI PEECTPH Yy
cdepi 00iry BipTyalbHHUMHU aKTUBaMH, SIKI O MOTJIM 3a0€3MEYUTH JTOCTYH 10
JOCTOBIpHOT iH(pOpMAaIi MPO yYaCHUKIB PHHKY Ta aHaNi3y iX TpaH3aKIii.
Hanpuknan, Ha mpaktuii B IcmaHii 3aCTOCOBYEThCS CXOXKHU MIIXi — TaM
ICHY€E PEeecTp MocTavalbHUKIB MOCIYT 0OMiHY MiXK BipTyalbHUMHU BaJIIOTAMHU
Ta (iaTHIMH BaJIIOTAMH, a TAaKOXX IMOCTAYaJbHUKIB TOCIYT 3i 30epiraHHs
raMaHIiB. 3a JONOMOTOI0 IIbOTO PEECTPY IIIKOM pealbHO HAICHIATH
3aIUTH TOCTa4abHIKaM CTOCOBHO HAsSBHOCTI a00 BiICYTHOCTI BipTyaJbHHUX
aKTHUBIB y OopxHHUKIB [12].

2. MOXIHBICTB, 3 TEXHIYHOI CTOPOHH, OTPHMAHHS JOCTYITY IO BOJIOMIHHS
HumH. [lopiBHIOIOYM 13 MaTepialbHUM MaiHOM, /IO SIKOTO BHKOHABEIh MOXE
OTpUMATH pPealbHUI JOCTYI, IS apeliTy BIpTyalbHUX aKTHBIB HEOOXiJHO
OTPUMATH JOCTYII JI0 TIPUBATHUX KJIFOYiB 200 OIp)KOBUX aKayHTIB.

CynoBa mnpakthka HiMeudwHM NHiNTBEpIXKYE MOXIMBICTH OTPUMAHHS
JOCTYIy JIO BIPTyaJbHHX aKTHBIB, OKPIM I[LOTO, CYJl MOXE 3aCTOCOBYBAaTH
10 OOp)KHMKA 3amo0DKHMN 3axil y BUDISAAL 00OB’SI3Ky BHUKOPHUCTOBYBATH
JIMIIEe KOMEPLIHHO-IO0CTYTHI KOMMaHii Ta PeryJibOBaHUX 3aKOHOJABCTBOM
mocradanbHUKIB [13]. B ykpaiHCBKOMY 3aKOHONABCTBI IOKH IO BiJICYTHS
Taka HOpMa, sika 0 Hakiaaaiga Ha OOp)KHHKA 000B’ 30K MEPEAaBaTH JOCTYI
JI0 BipTyaJIbHUX aKTHBIB.

3. YyacTe y pHMHKY AaKkTHBIB JIMIIE JIIEH30BAHUX ITOCTAYaJIbHHUKIB
nociyr. 3akoH Ykpainu «[Ipo BipTyanbHi aKTHBH» IIOBHHEH 3aKpillUTH
000B’S3KOBICTh ~ OTPUMAHHS  JIIEH3IT I  MOMJIMBOCTI  HaJaHHS
MOCTaYaJIbHUIBKUX MOCIyr [6]. 3amydeHHs 3apeecTpOBaHUX OMNEpaTopiB
HaOJIM3UTh BHUKOHABIIB J0 MOXJMBOCTI PEIBHOr0 apemry 1 peaizarii
BIpTyaJIbHUX aKTHBIB, sIK 11e BigOyBaerbcst y ®Dpanmii (pexkxum PSAN mig
Harnsagom AMF) [14].

IpencraBuuku  HiMerpbkoi goktpuHd ben Kemn (Ben Kempe) Ta
Hoxymian Taydpmann (Julian Taufmann) migkpecmorOTh, IO BipTyalbHI
AaKTUBH HE TIIOBHHHI OYTH 3BUIbHEHHI BiJ] NPUMYCOBOTO CTSTHEHHS Y
BUKOHAaBUOMY NPOB3KEHHI. ABTOpPH 3a3HayaroTh, 10 HE MOBHHHO OyTH
TAaKOTO SIK «BTEYa B KPHUIITOAKTHBW», INPAKTHKA SKOi 3apa3 aKTUBHO
PO3MOBCIOIKYEThCS cepell OOpKHUKIB [ 15].

3aranom, HiMeudunHa akTHBHO 3aiiMa€eTbCs PO3POOKOIO IMPAKTHUYHHX
IHCTPYMEHTIB JJIi TPUMYCOBOTO CTATHEHHS BIPTyalbHHX aKTHUBIB,
HaMarar4nch PO3pPOOUTH €IMHUN MEXaHI3M JJs HaKIaJCHHS apelTiB Ta
MIPUMYCOBOI peaizallii, IKuil TOBHICTIO BiATIOBiIaB OM BUMOTaM 3aKOHHOCTI
Ta e(h)eKTUBHOCTI.

BumesasHauenuii anami3z g03BOJSE y3arajdbHUTH, 10 BipTyalbHI aKTUBH
€ HOBMM BHJIOM HeMaTepiaJbHUX OJiar, sKi BUMaraloTh OCOOJIMBOTO MOPSIKY
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3BEpHEHHS CTATHEHHS B MEXKax BHKOHABYOTO INPOBaLKeHHs. HopmarusHO-
npaBoBa 0a3a, sika O MOBHICTIO PeTyIIoBaa Taky Mpouenypy — BiacyTHs. Ha
CBOTO/IHI, BITYM3HSHE 3aKOHOJABCTBO 3JaTHE JIMILIE YAacCTKOBO OXOIHMTH
HE3HaYHy YaCTHHY MNHUTaHb [IONO BIpTyalbHHX AaKTUBIB, OJHAK OijbIla
YacTUHA 3alMIIAEThCA 1032 YBarow 3akoHoAaBld. CBO€IO uYeprow, Ie
MIPU3BOJNUTH 10 HOSBH Pi3HMX HETaTUBHMUX HACIHIAKIB Y BUIVISII MPOTaJMH,
HEOHOPITHOCTI 3aCTOCYBaHHS ITPAKTHKH Ta 3JI0BXKUBaHb IIPaBaMHU.
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IUTAHHSI IPUHAJIEZ)KHOCTI KOIITIB
HAKOIIMYYBAJIBHOI'O HEHCIMHOI'O ®OHY
[0 IEPEJIKY BUAIB ITYBJIITYHUX KOLITIB

IIyxuin AnToH CepriiioBuy,
Kanouoam 1opuoudHux Hayx, 0oyenm,
doyenm Kapeopu YusiibHo20, AOMIHICMPAMUEHO20 MA QIHAHCO8020 NPABA
Knacuunuii npueamnuii ynisepcumem
M. 3anopidcocs, Yrpaina

Ha mowarky 2026 poky 3HOBY B Ypsai 3BydaTh BHCIIOBIIOBAHHS IIPO
HaMip 1Oro abo HACTYITHOTO POKY YTBOpHTH HakonmuyBanbHuil neHciitHuit
¢onx, me padime Oyio ONpWIOIHEHO TMpoekT 3akoHy “TIpo
3araqsHO000B'SI3KOBE HAKONMUYBAJIbHE MEHCiHEe 3a0e3neueHHs” [ 1], sSKuif B
2023 pori npoiimos nepiie yntanHsA. B cigdi 2025 poky MiHCOIIOMITUKA
IIOBTOPHO ONPHWIIOAHMIO TpoekT 3akoHy "IIpo 3aramsHO000B’sS3KOBE
HaKONWYyBalbHE TIeHCiiiHe 3abe3medenHHs”, a HamionanpHa KoMicia 3
nigHux nanepiB Ta Gormooro puaky (HKLIIDP) 3aTBepamma KoHIENIIO
pedopMyBaHHSI CHCTEMHM HaKONWYYBaJbHOTO IIEHCIHHOTO 3a0e3NeueHHs Y
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dbopmari “Oimoi KHHTH”, sKa MICTUTh OCHOBHI 3acaam (YHKIIOHYBaHHS
Hellep)KaBHUX TeHCiHHUX (oHAiB mneHciiiHoro [2]. B ciuni 2026 poky B
MIHCOIIOMITUKA MIATBEPKCHO HaMip IOr0 a00 HACTYIHOTO pPOKY
BIIPOBAPKeHHs1 HakonmnuyBaabHOTO NEHCIHHOTO QOHTY.

Ile B 2003 poui i3 mnpuiiHsTTIM 3akoHy Ykpainn “IIpo
3araibHOOOOB'SI3KOBE JiepKaBHE MeHcilHe cTpaxyBaHHs” Bix 09.07.2003 Ne
1058-1V (mami - 3akon Ne 1058) B VYkpaini posnodanace pobora i3
(¢opMyBaHHS TPHOX PIBHIB CHCTEMH MEHCIHHOTO 3a0€3MeYCHHS, OCHOBHUM
€IIEMEHTOM IIPYTOTo piBHSA sKoi Mae craT HakommdyBanpHHWH TEHCIHHMIMA
¢doH - “HinpoBUil Mo3a00KeTHHIA (OHA, STKUH CTBOPIOETHCS BIAIOBIIHO
0 IHOTO 3aKOHYy, aKyMYJIO€ CTPaxoBi BHECKH 3aCTPaxOBaHUX OCi0, IIO
OOMIKOBYIOTBCSI ~HAa  HAKONMYYBANBHUX  MEHCIHHMX  paxyHKax Ta
IHBECTYIOTBCS 3 METOI0 OTPHMAaHHSA iHBECTHILIHHOTO JOXOLy Ha KOPHCTH
3aCTpaxOBaHUX OCi0, TEHCIfHI aKTHBU SIKOTO BUKOPHCTOBYIOTHCS IS
OIUIATH TOTOBOPIB CTPaxXyBaHHs MOBIUYHHUX MEHCiit a00 0JHOPA30BHUX BUILIAT
3acTpaxoBaHMM ocof0aM, a y BHNJKaxX, INepefAdadyeHuX LUM 3aKOHOM,
YJieHaM iXHiX CiMEH YM CMAaJKOEMI[IM Ta Ha IHINI I, mependayeHi UM
3akoHoM” (ct. 1 3akony Ne 1058) [3].

ChiBBIZHOIIEHHS TPaBOBOIO pexuMy KowuTiB HakonudyBaibHOTO
meHciiftHoro (oHmy 13 KOINTaMH IHIIMX pIBHIB CHCTEMH IIEHCIHHOTO
3a0be3neueHHs (CTpaxyBaHHA) BHCBiTIIOBamM 3. Mamyx [4], 1. FOnmk [5],
Axumayk H.S. [6] Ta iHOI11 HAyKOBIII.

Iopsinox  ¢dopmyBanns HaxonwudyBanbHOTO NeHCiifHOro ¢oHIy Ta
(¢iHaHCYBaHHA 3a paXyHOK HOro KOINTIB BHIATKiB Ha OIUIATy IOTOBOPIB
CTpaxyBaHHsI JIOBIYHHX IEHCIH a00 OJHOPA30BHMX BHIUIAT 3aCTPaxOBaHUM
ocobam, 4ieHaM IXHIX ciMel Ta IHIINM 0co0aM, € IIPEAMETOM PeryIroBaHHs;
3akony VYkpainu «IIpo 3aranbHOOOOB’SI3KOBE JEpiKaBHE IMCHCIHHE
crpaxyBaHHs» (3akoH Ne 1058). 3rigno i3 cr. 1 3akony No 1058
3acTpaxoBaHi 0COOM MalOTh MPAaBO Ha JIOBIYHY MEHCII0 (aHyITeT) - MeHCIHHY
BUIUIATY ‘33 PaxyHOK KOIUTIB, 10 OOJIKOBYIOTHCS Ha HaKONUYyBaJbHOMY
MIEHCITHOMY PaxyHKY 3acTpaxoBaHOI 0coOM, a y BHUIaIKax, IependaueHux
3aKOHOM, - Ha IHOWBIAyaJbHOMY IICHCIHHOMY paxyHKY y4YacHHUKa
HeJlep)KaBHOTO TEHCIHHOTO (OHAY, CyMa Ta NOPANOK BHIUIATH SKOI
BU3HAYAIOTHCSI B JIOTOBOPI CTpaxyBaHHS IOBIYHOI TEHCIii, yKnaaeHoOMY i3
CTPaxOBUKOM, IO CIUIAYYETHCSI 0COO01 MICIIsl TOCATHEHHS HEI0 IEHCIHHOTO
BiKy, mepeadavYeHoro M 3aKOHOM, ab0 YieHaM ii CiM'l UM CaJKoeEMISIM Y
BHUIagKax, mependadennx mmM  3akoHoMm”  [3]. o  cTBOpeHHA
HaxonunuyBansHoro (GoHAy Ta 1O BIIKPUTTS HAKOIMYYBAJIBHHUX MEHCIHHUX
pPaxyHKiB 3acTpaxOBaHUX OCi0 Take MpaBO peayi3yeThbes JIMIIE 32 PAXyHOK
BKJIQJiB HA IHAWBIIyaJbHUX MEHCIHHUX paxyHaX yYaCHHKIB HEJEpPKaBHOTO
MeHciiHOro (hOoHMY, SIKi Ha CHOTOJHI (YHKIIOHYIOThH BiAMOBIIHO 10 3aKOHY
VYxpainu “TIpo HenepkaBHe neHcilHe 3a0e3meueHHs” [7].
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B 4. 6 ct. 79 3akony Ne 1058, me BCTaHOBJIEHO, MO “TIPaBO BIIACHOCTI
y4acHUKa HaKOIHMYyBaJIbHOI CHCTEMH IEHCIHHOTO CTpaxyBaHHS Ha HAJICKHY
YacTKy IEHCIHHMX KOIUTIB  HAKONMYYBAIBHOI  CHUCTEMH  IEHCIHHOTO
CTpaxyBaHHsI, IO OOJIIKOBYIOThCSI Ha HMOTr0 HAKONMYYBAaJbHOMY II€HCIHHOMY
paxyHky B HakommuyBansHoMy (oHII ab0 Ha iHIMBIAyalbHOMY HEHCIHHOMY
paxyHKy B HeJlep)KaBHOMY IeHCIHHOMY (OHZII - CyO'eKTi Apyroro piBHsS
CHCTEMH TICHCIHHOTO 3a0€3MeUeHHS, Peati3yeThesl 3TiHO i3 UM 3aKOHOM, a Y
pasi cMepTi TaKoTro yJ4acHHKA MPaBO BIACHOCTI CHAIKOEMINIB HA HOTO TICHCIHHI
KOIITH peali3yeThCs BIANOBIAHO MO IHOTO 3aKkoHy Ta L[MBLIEHOTO KOZEKCY
VYxpaiau” [1], xomtn HakomrdyBaigsHOTO TeHCiitHOTO (GOHMY CIIiI po3risiaaT
Sk 00'ekT, IO TepedyBaTEME Yy BIACHOCTI CYKYITHOCTI YYacHHKIB
HAKOTIMIYBAIBHOI CHCTEMH TIICHCIHHOTO CTpaxyBaHHs, aJMIHICTpaTHBHE
YIIpaBIiHHA KM 31iticHIoBaTrMe [leHciiinmid ¢poun YkpaiHu 3rimHo 3 CcT. 58
3akony Ne 1058. Take “nmoBipye ympaBiiHHA” mepeadayae 1 MiA3BITHICTH
ynpaeiiHHA ~ HakonmuuyBanekHMM — meHciiiHEM — QoHIOM 1 BIOKPHTICTB
BUKOPHCTaHHS HOTO KOMUITIB. BiMHOCHHM 3 ONPHWIOJHEHHS iH(pOpMaIil Mmpo
BUKOPHCTaHHsI MyOJIIYHNX KOILTIB € TIPEIMETOM PETYIIIOBaHHS 3aKoHy YKpaiHH
“IIpo BiIKpHTICTH BUKOpUCTAaHHS IyOniuHKuX KowTiB” Big 11 motoro 2015 poky
Ne 183-VIII (nasi - 3akon Ne 183), 1110 MIiCTUTh BU3HAYEHHS TOHSTTS “IyOiuHi
xomrty”’ [8], B mepeliKy SKUX BiTHECEHO, 30KpeMa, KOIITH JIep>KaBHUX MITHOBUX
¢onnis ta [Tenciitnoro Gporxy Ykpainu. [Ipu oMy B 4. 3 ct. 1 3akony Ne 183
3a3Ha4eHo, Mo Huetbes mpo "komrru [leHciiiHoro ¢oHmy" - y 3HaYeHHI,
HaBezieHOMY B 3akoHi Ykpaiau "IIpo 3araibHO000B’SI3KOBE IepKaBHE MICHCIHHE
crpaxyBanasa” [8]. B cr. 72 3akony Ne 1058 Bkazani mxepena (GopMyBaHHS
kxowrriB [leHciiiHoro ¢onHmy VYkpaiHu, [0 SKHUX HE BIJJHECEHO YacCTHHY
CTPaXOBMX BHECKIB, IO HAIXOJAATh BiJ CIUIATH €IMHOTO BHECKYy Ha
3araJbHOO0O0B’ I3KOBE JIep)KaBHE COIliaJIbHE CTPaxyBaHHS, “IIO CIPSMOBYEThCS
JI0 HAKONHMYYBAJILHOI CHCTEMH IIeHCiHOTrO crpaxyBaHHs” [3]. Bunukae
MIUTaHHS: Y MOXKHa BiHecTH Komtd HakomudyBalbHOTO INMeEeHCiHHOTO (hOHIY
JI0 KaTeropii “KOIITIB JepiKaBHUX ITbOBHX (oHmiB”? BimmosigHo mo cT. 1
3akony Ne 1058 HaxonwwyBanpHwid TeHCIHHHE QOHI Ie ‘“‘HUTLOBHA
103a0F0KEeTHAH (POHII, SIKMH CTBOPIOETHCS BIATIOBIIHO 10 IHOTO 3aKOHY ™, aje
BIZICYTHSI BKa3iBKa, IO I “HUTROBHIA AepxkaBHUN QoI . [TOHATTS “UUTHOBHMIA
JepKaBHUH (QOHA” Ha CHOTOJHI B 3aKOHOJABCTBI B)XKMBAETHCS, IPOTE HOTO
BU3HAYCHHS Ha PIiBHI 3aKOHIB BifCyTHe. PaHime BoHO Oyno 3arpoBaKEHO
Vkazom IIpesumenra VYxpaimm “Tlpo 3axogm MIONO  MiIBHICHHS
BITIOBITAJIEHOCT] 32 PO3paxyHKH 3 OIO/DKETaMH Ta JEP>KaBHIMH IITHOBUMH
dougamu” Bin 4 Oepesns 1998 poxy N 167/98 Ta 3actocoByBanocs y 3akoHi
Vxpaiau “TIpo mopsmok moramieHHs 3000B'I3aHb IUIATHHKIB MOJATKIB HEpex
Oro/pKeTaMu Ta JIepyKaBHUMHK LToBHMH (oHmamu™” 21 rpymas 2000 poxy N
2181-11, sixi BrparwiaM 4uHHICTE. OTXe, Yy 3B'I3KY 3 BIJICYTHICTIO
3aKOHOJABYOTO BH3HAYCHHS IOHATTS  “IepKaBHUN  IUIboBHH  (oHI”,
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HEHAJIeXKHICTIO 10 komTiB  IleHciiHoro  ¢oHay  YKpaiHW  KOIITIB
HakommuyBanbsHOTO0 NIeHCiHHOTO (QoHTY, BUHHKIIA OTpeda, Mo-nepiie, BiTHECTH
B 3axoHi Ykpainu “IIpo BiZKpHUTICTh BUKOPHCTAHHSI ITyONIYHUX KOIITIB” KOIITH
HakommuyBanbHOrOo TeHCIHHOTO (OHIY 10 OKpeMoi Karteropii myOsiuHHX
KOWITIB, i, HO-Apyre, BU3HAYUTH B HBOMY IOHSTTS “KOLITH Jep>KaBHHX
THOBHUX (DOH/IIB”.
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INPAKTHUKA €CILT IIOJO0 E@EKTUBHOCTI
JOCYAOBOI'O PO3CIIIIYBAHHSA

Pynaxosa Banepist AnapiiBHa
cmyoenmka 1 kypcy ¢paxynomemy npoxypamypu
ma caiocmea (KpUMiHaabHoi iocmuyii)
Hayionanvnuii ynieepcumem « Odecvka 1opuoudna akaoemisny
m. Odeca, Yrpaina

Cragis 1oCyIoBOTO PO3CIiyBaHHS SKICHO BUIIUISE KpUMiHATBHUHA TIPOIIEC 3
TIOMDK KOHCTHTYIIIHHOTO, aMiHICTPATHBHOTO, IIMBLIFHOTO Ta TOCIOAAPCHKOTO
cynounHCTB. OCKUIBKA caMe Ha Il cTajii BCTAHOBIIOIOTHCS OOCTABHHU
KPUMIHAIBHOTO TMPOBAPKEHHS, 30UPalOThCs JOKA3H Ta HAJIAEThCS TMOTEPEeIHS
KpPUMIHAIBHO-TIPABOBA OLHKA MOJIi, II0 MICTHUTh O3HAKH KPHMIiHAJIEHOTO
MPABOMOPYIICHHA. TakoX, OCOOJMBICTIO INi€l CTamii € MisUIbHICTh 3HAYHOL
KUTBKOCTI  CHEI[albHUX  Cy0’€KTiB, SAKI  YIOBHOB)XCHI  JEPIKABOIO
BCTaHOBJIIOBATH OOCTaBMHM KPHMIHQJIBHOTO TIPABOMOPYLICHHS Ta HAaBiTh
OTpUMalOTh 3a II¢ (piHaHCYBaHHA 3 JEpXKaBHOTO OOmKeTy, BimmosimHa
OCOOJHBICTD TIOB’sI3aHA 13 B3ITUM Ha ceOe IepKaBoro 00OB’SI3KOM — 3aXHIIaTH
0ci0, CyCHiJIECTBO Ta AeprKaBy Bill KpIMIHANEHUX MPABOIIOPYIICHb. 3 OISy Ha
II0 BUHUKAE MHTAHHA CTOCOBHO €()EKTHBHOCTI BHKOPHCTaHHsS KOIUTIB Ha
¢iHaHCyBaHHS  Cy0’€KTiB,  yINOBHOBAXXCHUX  3[IMCHIOBATH  JIOCYIOBE
PO3CITiTyBaHHs, a TAKOX KOPEKTHICTh, 3aKOHHICTh Ta €()EKTUBHICTH peastizarii
HUMH X MPOLECYabHUX MOBHOBAXKEHb, SKI MICTSTh €IEMEHTH IPUMYCY, Ta B
OKpPEMHX BHIIaJIKax MOPYIIYIOTh KOHCTHTYIIHHI IpaBa, cBOOOIM Ta iHTEpecH
JIFOJIMHH 1 TPOMa/ISTHHHA.

3BakatouM Ha akTyaupHicTh npaktuku €CIIJI y  BiTUM3HSIHOMY
3aKOHOJIABCTBI, BBAYKAEMO, LIO JOLUUILHUM Oyle NOCHiIPKYBaTH BUMOTH
moa0 e(heKTUBHOCTI JOCYIOBOTO PO3CIiTyBaHHS caMe B pO3pi3i IMPAKTHKU
€CIUL. [Ipm npoMy BapTO 3ayBaKHTH, IO 3BaKAIOUM HA ICHYIOYI
0OMeKeHHS 110,10 00’ €My NMPOBEIEHOTO HAMHU JIOCHIPKEHHS, MU JOCIIIIMO
mume okpeMi pimenHs €CIUI, ski 3akpilLTFOIOTh KpHTepii eQeKTHBHOCTI
JIOCYZIOBOTO PO3CIiAyBaHHS, CepeI AKAX HEOOXITHO BUIIIINTH HACTYIIHI:

—  Hanone2iugicmo, iHiyiamMueHicmv, NYOIIUHICMb (MAEMbC HA Y6asi
2nacHicms) 6 OIIbHOCMI NpPABOOXOPOHYIE: «CUCTEMa, SKa BUMAra€cThCs
cTarTero 2, Mae mepeadadaTH He3alexHe Ta 0e3CTOPOHHE PO3CIiTyBaHHS,
sKe BiJMOBiJa€ TEBHUM MiHIMaJbHUM CTaHIApTaM WIOAO0 €(PEKTUBHOCTI.
TakuM YMHOM, KOMIIETEHTHI OpraHd MalTh JIATH 3 HaJeKHOIO
HATIOJIETJINBICTIO 1 32 CBOEIO iHII[IaTMBOIO MOPYIIYBATH NMPOBAKEHHS, SIKE
3aTHE MO-TIeplle, BCTAHOBUTH OOCTaBMHHM, 3a SIKMX cTajach IO, Ta
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HEJONMIKA MJiSUTbHOCTI CHCTEMH; TIO-Ipyre, BCTAaHOBHTH, XTO caMe 3
NIPE/ICTAaBHUKIB JIEPXKABHUX OpraHiB OyB NMpHYeTHHI 10 noaii. Bumora oo
IyOJIIYHOCTI TAK0X 3aCTOCOBYETHCS Y IIbOMY KOHTEKCT» [3];

—  CmMpoKu  pO3CNIOY8AHHS MAIOMb  KOPEIOSAmMUch i3  00CMaGUHAMU
KPUMIHAILHO2O Npo8addicertss ma Haseuicmio Ookasie: «Cyq 3a3Hadae, 1o
posciigyBannst JTTI, sika cramacst y Bepecni 2005 poky, TpuBamo Oinblie
BOCBMH POKIB Ta cTaHOM Ha siuctonan 2013 poky Bee e nepedyBaio Ha craii
JIOCYZOBOTO CJIICTBA, @ TAKOXK HE 3AJIMIIAE 1033 yBAror YOTHPU MOBEPHEHHS
CIpaBH Ha JOJATKOBE PO3CIIAyBaHHS Ta 3ayBaXye, [0 KPUMIHAIBHY CIIPaBy 3a
¢axrom JTII Oyno mopyIieHo, a 3asBHUKA y Hill BI3HAHO MOTEPILIAM OibIIre
HDK Yepe3 TPH 3 TMOJOBHHOI POKH MICISA CMEPTi HOro JOHBKH, TPH HBOMY
aBTOMOOLJIb, SIKMH 3MIMCHUB Hai3[, OyII0 TOIYYeHO IO PEUOBHX JIOKA3iB Maibke
4epe3 ATk 3 moJjoBuHOO pokiB micist ATII. V cBitii HaBenenoro suie Cyx
JUAIIOB BHUCHOBKY, IO 3a (aktoM cMmepti maHi €. He OyJ0 IPOBEICHO
e(eKTHBHOTO PO3CTiyBaHHs, a 3asBHUKOBI He Oyino 3abe3reueHO eeKTUBHI
3acO0M IIPAaBOBOrO 3aXMCTYy Ta KOHCTaTyBaB MNopylueHHs cT. 2 KonBeHil B i
mporecyaibHOMY actiekTi» [1];

—  pemenvbHicmb ma NOBHOMA NPOBEOEHHs. 00CYO008020 PO3CNI0YBAHHS:
«ECI1JI Bu3HaB nopymenss crarti 2 KonBeHuii B ii MaTepialbHOMY aclexTi
y 3B’s13Ky 31 cMeprtio 111.O. mix wac nepeOyBaHHS i BapTOO, a TAKOXK CTATTI
2 KonBenmii B ii mporecyamrsHOMY acHeKTi, OCKIIBKH PO3CIiTyBaHHS
o0cTaBWH, SKi MPHU3BENH IO CMEPTi CHHA 3asBHHKA, HEe OyJO MPOBEICHO
JCp’)KaBHUMH OpraHaMH 3 HaIEXHOI0 peTenbHICTI0. Cya TaKoXX BH3HAB
mopymernHs: ctatrti 3 KoHBeHmii B i MaTepialbHOMY acmeKTi y 3B’S3KYy 3
KaTyBaHHSAM, SKOTO 3a3HAB MO IMiJ dYac mepeOyBaHHsS IiJ BapTO Ta
nopymennst crarti 3 KonBeHuii B ii mpouecyanbHOMY acrekTi, OCKUTbKH
JiepkaBa HE TMpoBeJia MOBHOTO Ta e(QEKTUBHOTO pO3CIiIyBaHHS BCIiX
oOcTaBuH crpaBu» [5];

= badxcanuil pe3yrbmam 00cy008020 PO3CHIOYEANHA — BCHAHOGNCHHS |
NOKAPAanHs BUHHUX 0CiO, ab0 JHC dxCUMmMs HeOOXIOHUX 3aX00i8 OJisl YbO2o:
«Cyn Haragye, mo il TOro, 100 pPO3CIIAYBaHHS MOTJIO BBaXKaTHUCS
e(EeKTUBHUM, BOHO Ma€ MPU3BECTH J0 BCTAHOBJICHHS 1 MOKApPAaHHS BHHHHUX
oci6. Ile He € 00OOB’S3KOM IOCATHEHHS pE3yilbTaTy, aje € OOOB’S3KOM
BXHTTS 3aX0/iB. Po3ciigyBanHs, ke IPOBOIUTHCS OE€3CTOPOHHIM OpPTaHOM
BJIAJIM, Ta SIKE € MIBUAKHUM, PETEIBbHIM Ta BIAKPUTUM JUIS POJUYIB OMEPIIOL
0co0m, Mae BBaKaTUCS eEKTUBHIMY [4];

—  He3a1edCHICMb, ONepamueHicmov, 0e3CMOPOHHICMb PO3CI0Y8AHHS 3
MOJHCAUBICMIO 30TUCHEHHA 2pomadcvbikoco koumpomo: «Cyl Haramgye, Io
crarts 3 KoHBeHmii BuMarae BiJ OpraHiB BiIagl MPOBEACHHSA €(EKTHBHOTO
PO3CITiyBaHHSl CTBEPKYBAaHOTO >KOPCTOKOTO IMOBOJDKEHHS, HAaBITh SIKIIO
Take TIOBO/DKEHHS Mallo Micne 3 OoKy mpuBaTHHX ocib. 3rimHo 3
MiHIMaIBHUMH KpuUTepisiMH edekTuBHOCTi, siki Cyn BU3Ha4MB y CBOIH
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MPaKTHUIl, Take PO3CIiAyBaHHA Mae OyTH He3aJIeKHUM, OE3CTOPOHHIM i
MIISAraTd TPOMaJICbKOMY KOHTPOJIIO, @ KOMIIETEHTHI OpraHu NOBUHHI JisITH
31 3pa3KOBOIO PETENBHICTIO Ta OTMIEPATUBHICTION [2].

[MincymoByroun BapTo 3a3Hauuty, mo €CIIJI B cBOiX pilICHHAX BHILISLE
HAacTymHI  KpuTepil  eeKTHBHOCTI  JOCYJOBOTO  PO3CIiJyBaHHS:
HE3aJIeKHICTh, OMNEPAaTUBHICTb, PETENbHICTh, IOBHOTA, OE3CTOPOHHICTH
pO3CIiyBaHHS 3 MOXIIMUBICTIO 3IIMCHEHHS TI'POMAaJCHKOTO KOHTPOJIIO;
HaTIOJICTJINBICTD, 1HIIIIATUBHICTD, TIACHICTh B AISTIBHOCTI MPABOOXOPOHIIIB;
CTPOKH  PO3CIITyBaHHS  MalOTh  KOPETIOBAaTHCH 13  oOcTaBMHAMU
KPUMIHAJBHOTO MPOBAPKEHHS Ta HASBHICTIO MOKAa3iB, OakaHUH pe3yibTaT
JOCYIOBOTO PO3CIiTyBaHHS — BCTAHOBJICHHS 1 TIOKapaHHSI BUHHHX 0cCi0, abo
K BXKUTTA HEOOXITHUX 3aXOIIB U IIOTO.

Jlitepatypa:

1. Pimenns €CII y cnpasi «bactok npotu Ykpainu» Big 05 nucronana
2015 poky. URL: https://zakon.rada.gov.ua/laws/show/974_b15#Text

2. Pimenns €CIIJI y cnpai «Opnuk npotu Ykpainu» Bin 11 mrororo
2016 poxy. URL: https://zakon.rada.gov.ua/laws/show/974_b11#Text

3. Pimenns €CIIJI y crpasi «Cepriii 1lleBuenko npotu Ykpainu» Bij
04 keitast 2006 poky. URL: https://hudoc.echr.coe.int/rus#{"itemid":["001-
170581"1}

4. Pimenns €CIUI y copasi «Yymak mpotu Yipainu» Big 19 tpaBHA
2016 poky. URL: https://hudoc.echr.coe.int/eng#{"itemid":["001-191970"]}

5. Pimenns €CIII y cmpasi «Opiii ImmapionoBuu Illokin npotu
Vkpaiuuy» Big 03 sxostas 2013 poky. URL: https:/surl.lt/ewtyvh

DOl https://doi.org/10.36059/978-966-397-580-1-45

JIEP2KABHI LIJIOBI IIPOT'PAMU SIK KJIFOUOBUI MEXAHI3M
PEAJIIBALI KPUMIHOJIOTTYHOI MOJIITUKA
Y COEPI TPOTUJIIi OPT AHI3OBAHIN 3JIOUYMHHOCTI

€promenko Anacracisa TapaciBua,
acnipanmka
Tenimenyiapna axademiss Yxpainu
M. Yepnizis, Ykpaina

Kpuminomoriysa  mONiTHKAa  BHCTYMAIOYH  CHCTEMOYTBOPIOIOYNM
€JIEMEHTOM COLIaNbHOI MOJITHKH AEp)KaBU y cdepi mpoTuaii 3M09nHHOCTI
peami3yeTbCsi 3aBASKH PO3POOJICHHIO Ta 3aTBEPIDKEHHIO JCpPKABHUX
LUILOBUX IpOrpaM OOPOTHOM 13 3IIOYMHHICTIO.
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3rignHo 3akoHy Ykpainu «IIpo aepskaBHi IiIL0BI iporpamm» Big 18 GepesHs
2004 poxy No1621-V nepxkaBHa 1LbOBa TIporpama — 1€ KOMIUIEKC
B3a€EMOIIOB’I3aHUX 3aBJaHb 1 3axOJiB, SKI CIpPSMOBaHI Ha pO3B’S3aHHS
HaWBXJIMBIIIMX HPOOJIEM PO3BUTKY AEp)KaBH, OKPEMHX Tally3eil eKOHOMIKH
abo  aJMIHICTPaTUBHO-TEPUTOPIANIBHUX  OJIWHMIb,  3MIHCHIOIOTBCS 3
BUKOPHCTaHHsM KowTiB Jlep>kaBHOro Oro/pKeTy YKpalHM Ta Y3ro/pKeHi 3a
CTPOKaMH BHKOHAHHS, CKJIQJIOM BHKOHABIIB, PECYPCHHM 3a0e€3ICUCHHSM.
JepxaBHI MUTBOBI POrpaMul MOJULIOTECSA Ha: 3arajibHOJCPKaBHI HPOTPaMH
€KOHOMIYHOTO, HAyKOBO-TEXHIYHOTO, COIIIaIbHOTO, HAMiOHAJIBHO-KYIBTYPHOTO
PO3BUTKY, OXOPOHH JOBKULIA — [Ie TIPOTPaMH, SIKi OXOILTIOIOTH BCIO TEPUTOPIIO
nepkaBd ab0 3HaYHY KUIBKICTB 1i PETiOHIB, MAlOTh IOBTOCTPOKOBHH IEpion
BUKOHAHHA 1 3MAIHCHIOIOTBCA ILEHTPAIPHAMH Ta MICICBUMH OpTaHAMH
BHKOHABYOI BIaAM; IHII TIPOTPaMM, METOIO0 SIKMX € PO3B’S3aHHS OKPEMHX
mpoOJieM PO3BUTKY C€KOHOMIKH 1 CYCIIIbCTBA, a TAaKOXK MPOOJIEM PO3BHUTKY
OKpPEMHUX Tally3ell eKOHOMIKH Ta aJMiHICTPaTUBHO-TEPUTOPIATIBHUX OJIMHHIIb,
IO MOTPeOYIOTh JePKaBHOI MiATPUMKH. B CBOIO depry, MeTor po3poOIieHHs
JIepKaBHUX ITOBHX TIPOrpaM € CIIPUSHHS peajizallil Aep:kaBHOI MOJITHKU Ha
NPIOPUTETHUX HAIpPsIMaxX PO3BUTKY JIEp>KaBH, OKPEMHUX Traiy3eil eKOHOMIKH Ta
aIMIHICTPATUBHO-TCPUTOPIAIBHUX ~ OMUHUIIb; 3a0€3MCUYCHHS KOHIICHTpAIIii
(iHAaHCOBMX, MaTepialbHO-TEXHIYHHX, IHIIMX pPECypciB, BHUPOOHHYOTO Ta
HAYKOBO-TEXHIYHOTO  IOTEHIlAy, a TaKOX KOOpAWHAIN MisSUTBHOCTI
LEHTPAIBHUX 1 MICLIEBUX OpraHiB BUKOHABUOI BIIAJIM, MiIIPUEMCTB, YCTAaHOB Ta
opraHi3aliiii 1js po3B’si3aHHs HAUBXIUBIIINX podiem [1].

B cBoro depry mexaHi3M peamizamii Jep>KaBHHX MiJTBOBUX MPOTpam
npsimo nepenodauenuii 'y ITocranoBi Kabinery Minictpie Ykpainu «IIpo
3aTBepkeHHst [Topsiiky po3poOJeHHs Ta BUKOHAHHS JIEp)KaBHUX LITbOBHX
nporpamy» Bix 31 ciunst 2007 poxy Ne 106.

Peanizamnii Oyap-sk01 JepikaBHOI IIILOBOI MPOrpaMu, B TOMY YHUCII i
NIPaBOOXOPOHHUX, SIKI CHPSMOBaHI Ha 3a0e3le4eHHsl IMPaBOOXOPOHHOT
JISUTBHOCTI, OOpPOTHOM 13 3JIOUMHHICTIO Ta JepXKaBHOI Oe3meku motpedye
OINiHKH (D iHAHCOBUX, MAaTEPiaTbHO-TEXHIYHIX Ta TPYIOBHUX PECYPCIB.

Tak mim yac OmIHKH OOCSTIB (hiHAHCOBHX pECypciB B 00OOB’SI3KOBOMY
MOPSIIKY BPaxOBYIOTBCSI TIPOTHO3HI TTOKa3HUKH 3BECHOTO  OIOKETy
VYkpaiHH 3a OCHOBHHMH BUIAaMH IOXOJIB, BUJATKIB Ta (iHAHCYBaHHA Ha
HAaCTYIIHI TPH POKH, 3aTBEpPKEHI B YCTaHOBICHOMY HOpsAKy. OmiHka
MaTepialbHO-TEXHIYHUX Ta TPYJOBUX PECypCiB NPOBOJUTHCS Ha ITiJCTaBi
OCHOBHHMX TIPOTHO3HUX MAaKpPOIOKAa3HUKIB EKOHOMIYHOTO 1 COILiaJdbHOTO
PO3BUTKY YKpaiHU Ha HACTYIIHI TPHU POKH, SIKI MOJJAFOTHCS PAa30M 3 IPOEKTOM
3akoHy mpo JlepkaBHuii OrO/KEeT YKpaiHM Ha BIIMOBIAHMX piK, 1HIIUX
MPOTHO3HUX JTOKYMEHTIB, 3aTBEP/PKCHHUX B YCTAHOBICHOMY MOPSAKY [2].
Takum guHOM, 00pOTHOA 3 OYIB-IKHMM CYCHUIbHO-HEOE3MEUYHUM isTHHIM
(miero abo Oe3MIATBHICTIO), @ TAKOX 3aM00IraHHs BUMHEHHIO KPUMiHAIBHUX
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MIPaBOIOPYIICHh B paMKaX Jep)KaBHOI TOJITHKHA OOPOTHOM 31 3JIOYMHHICTIO
Ta peanizalii Aep>KaBHUX LIJIbOBUX MPOrpaM Mae JUisl Jep>KaBH IEBHY ILiHY,
10 TOTPeOYE BiIMOBITHOTO PECYPCHOTO 3a0C3MCUCHHS.

TakuM YMHOM, BUXOISYM i3 PO3YMIHHS KPHMIHOJIOTIYHOI MOJITHKH — SIK
CKJIaJOBOI YaCTHHM JICP)KaBHOI COILIAJIBHOI TMONITHKHM, sSKa Ha OCHOBI
Koncrurynii YkpaiHu # iHTETpOBaHMX KPHMIHOJIOTTYHOIO HAYKOIO 3HAHb Ta
CBITOBOIO JOCBily BU3HA4Ya€ METOOJIOTIYHI 3aCa 1 IUISIXM, SKUMH KEPYEThCS
JnepkaBa Ta i IHCTHTYIIi TIpM 3OIMCHEHHI HEPENpecHBHOI MPOTHIi
3JI0YMHHOCTI, sike 3amponoHyBaB B.B.Tomina[3, c.19], moxHa 3pobutn
BHCHOBOK, IO 320€3MICUeHHSI COIabHOI MOMITHKA JepXKaBH y cdepi IpoTHaii
3JI0YMHHOCTI Ma€ TPIOPUTETHE 3HAUCHHS Ta TOTPeOye PO3pOOICHHS SKICHUX Ta
J€BHX JEPKaBHUX IJIBOBHUX TPOTrpaM OOPOTHOM i3 37I0UHMHHICTIO.

Jlitepatypa:

1. Tlpo nepxkaBHi 1iIbOBI nporpamu : 3akoH Ykpainu Bin 18 Gepesns
2004 poky Ne 1621-1V. URL: https://zakon.rada.gov.ua/laws/show/1621-
15#Text

2. Ilpo 3arBepmxenHst [lopsinky po3poOJeHHS Ta  BUKOHAaHHS
JIepKaBHUX MUIBOBUX mporpam : [Toctanora Bix 31 ciuas 2007 poxy Ne 106.
URL: https://zakon.rada.gov.ua/laws/show/106-2007-
m/ed20250905/paranz_2#03

3. Toxina B.B. [lepxaBHe mporpaMyBaHHS i perioHaqbHE IUIAHYBaHHS
3ax0iB 3amo0iraHHs 3I0YMHHOCTI B YKpaiHi. Xapkis : [Ipaso, 2012. 304 c.

DOl https://doi.org/10.36059/978-966-397-580-1-46

IINTAHHS @YHKIIOHYBAHHSA JEP)KABHUX EJIEKTPOHHUX
PECYPCIB PEECTPAIIIi OB’EKTIB HEPYXOMOI'O MAMHA

HMuaunnenxo KOpiii uiunosuy,
KAHOUOam 10puOUYHUX HAYK

JepxaBHa peecTpallii pedyoBHX NpaB Ha HEpyXOMe MalHO € OJHUM i3
MEXaHI3MiB 3aXHCTY IpaBa BJIACHOCTI 1 € IPOIEAYPOIO KIHIEBUM PE3yIbTaTOM
akoi € odimiiiHe BU3HAHHS 1 MIATBEPIDKEHHS JAEpKaBoio (akTiB HAOYTTH,
3MiHH 200 MPHUITMHEHHS PEYOBHX IPaB HA HEPYXOMe MaifHO, OOTSHKEHb TaKHX
IIpaB [UIIXOM BHECEHHS BIATIOBITHUX BiOMOCTEH 10 Jlep»aBHOTO peecTpy
pevoBHX TpaB Ha HepyxoMe MaikHo. [IpaBoBa Ta coliaibHa CYTHICThH i€l
MIPOIEIypH TOJISITAE B TOMY, IIO 3 OJHOTO OOKY BOHa € (JOpMOIO peajizarii
MIOBHOBAXXEHb BIJIIOBITHUX OpraHiB Ta IOCAJOBHX OCi0, CIIPSIMOBaHOIO Ha
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odiliiiHe BU3HAYCHHS TMPABOTO CTATyCy HEPYXOMOTO MaifHa, 3a0e3TneueHHs
Horo OOJIIKY Y BIJUIOBIJHUX JIEp)KaBHUX PEECTpax, 3aXUCTi 1H(pOpManiiHUX
pecypciB TaHOTO peecTpy; 3 IHIIOIO — BOHA € TPOLEAYPHOIO (HOPMOIO
peamizauii mpaBa BIACHOCTI BJIACHHKIB HEPYXOMOIOo MaiiHa ILIIXOM HOro
oiniiHOro AEpKaBHOro OOJIKY Ta OTPUMaHHS BIACHUKOM O(MII[IHHOTO aKkTy —
cBifonTBa mpo peectpariro. Cnif 3acBiqUUTH, IO HA CHOTOAHI B YKpaiHi
HaOyJI0O cucTeMaru3alil Ta Y3TO/PKCHHs 3aKOHOAABCTBO, SIKE DETYIIOE
MporeAypy Oep’KaBHOI peecTpaiii pedoBHX IIpaB Ha HEpyXoMe MaifHo,
30KpeMa: TPaBOBHH CTATyC HEPYXOMOTO MaifHa Ta MHUTAHHSA HOTO BIAaCHOCTI
yperynsoBani [{uBimpHMM komekcom VYkpainm [l], mpaBo BiacHHWKa
HEpYXOMOT0 MaiiHa IIOA0 3BEpHEHHS 10 OpraHy ITyOJIi9HOi BIagyl I HOTO
JepkaBHOI peecTparii 3akpimieHo B 3akoHi Ykpainu «IIpo agMiHicTpaTHBHI
mocayru» [2], MOXIMBICTE 1 OJHOYACHO OOOB’S30K IMOIO e KaBHOI
peecTpalii peyoBHX MpaB Ha HEPyXOMe MaifHO IIOKIJIaJICHO Ha OpraHu
nyomiynoi Biagu 3akoHoM Ykpainum «I[Ipo mepikaBHY peecTpallisi peuoBUX
npaB Ha HepyxoMe MailHO Ta X OOTsbKeHb» [3], SKMil BH3HA4Yae CHCTEMY
cy0’€eKTiB, 10 HAJAIOTH IOCIYTH 3 JAepKaBHOI peecTpallii peyoBHX NpaB Ha
HEepPyXOMe MaifHO Ta MpOLEIYPHHUH MOPSIOK HaJaHHs TaKoi aAMiHICTPaTHUBHOT
MOCIYTW 1 BIJMOBIJHO CTAaHIAPTH TaKOi NPOLEAYpH 3akKjiaieHi 3aKOHOM
Vkpaian «[Ipo anMiHiCTpaTHBHY NpOLENypy», SKHH BH3HAYa€ 3arajbHi
3acamy 3AiHCHEHHS aIMiHICTPaTUBHUX IPOIEAYD, 1 disf SKOTO MOIIHPIOETHCS
Ha aAMIHICTPAaTHBHY MPOLEAYpPY LIONO0 JEPXKABHOI peecTparlii pedoBHX IpaB
Ha HepyxoMe MaiHO. TakuM YHHOM 3aKOHOJABCTBO B I cdepi €
c(hOpPMOBAaHUM 1 JTOCHTH CTallUM, OJHAK MpPaKTHKa Horo peanizamii motpedye
YIOCKOHAJICHHS 3 YpaxyBaHHSAM aHaji3y peasisaiii Hporexyp peectparii
pEUYOBHX IIpaB Ha HEPyXOoMe€ MalHO BIANOBIIHUMH YIOBHOBa)XEHUMHU
JIepXKAaBOI0 Cy0’€KTaMH, a TaKoX Ha IACTaBl aHAI3y CYyJOBOI MPaKTHKA
BHUPIIICHHSI CIIOPIB MO0 JISPKAaBHOI peeCTpallii peYyoBUX MpaB HA HEPyXOMe
MalHo.

BinnoBigHo 10 3aKkoHYy Mpo JEp)KaBHY PEECTPAIlif0 TpaB JepiKaBHA
peecTpalis peYoBHX IpaB HA HEPYXOME MaifHO Ta X OOTsDKEHP IIe odiliitHe
BU3HAaHHSA 1 MWIATBEp/UKEHHS Jep)kaBoro (akTiB HAOYTTA, 3MiHH abo
NIPUIIMHEHHS! PEYOBUX IPaB HA HEPyXOMe MaiHO, OOTSHKEHb TaKUX IpaB
IISIXOM BHECEHHS BIJIOBIIHUX BinoMocTel 10 JlepkaBHOro peectpy
peuoBUX NMpaB Ha HepyxoMme MaifHo. [lep>kaBHHH peecTp pedoBUX IpaB Ha
HepyxoMe MaiHo (nami - JlepkaBHUII peecTp IpaB) Iie €WHA JAEp)KaBHA
iHdopMaliliHa cuctema, o 3abe3neuye oOpoOKy, 30epeKeHHST Ta HalaHHS
BIJOMOCTEH MPO 3apeecTpOBaHI PEUOBi MpaBa Ha HEPyXOMe MaiHO Ta ix
obTsoxenns [3].

TakuMm 9YMHOM YHIKOBaHUM JDKepesioM iH(opmalii Ipo pedoBi mpaBa Ha
HepyxoMme MaiHo € JlepkaBHUNA peecTp mpaB. TeXHIYHUM aaMiHICTPATOPOM
(cy0’exToM yTpuMmaHHS) JlepKaBHOTO peecTpy NpaB € Aep’kKaBHE yHiTapHe
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M IIPUEMCTBO, BH3HaUeHe MiHICTEpCTBOM IOCTHINII YKpaiHU Ta BigHECEHE
IO cdepu WOro ympaBliHHS, IIO 3AIMCHIOE 3aXOJM 13 CTBOPCHHS,
BIPOBA/DKCHHS ~ Ta  CYNPOBOKEHHS ~ NpPOrpaMHOro  3a0be3nedyeHHs
JlepkaBHOTO peeCTpy MpaB, BIAMNOBIAa€ 3a HOro TEXHIYHE 1 TEXHOJOTIUHE
3a0e3nedeHHs, 30epeKeHHs] Ta 3aXUCT JaHUX LBOTO PEECTPY, 3AIHCHIOE
TEXHIYHI Ta TEXHOJIOTIYHI 3aX0JU 3 HaJlaHHs, OJOKYBaHHS Ta aHyJIIOBaHHSI
Jgoctymy a0 JlepkaBHOTO peecTpy IIpaB, OpraHi3oBy€ Ta IPOBOJHUTH
HaBYaHHS JUI POOOTH 3 IIIM PEECTPOM.

Cy0’extamu, sKi He € aaMiHiCTpatopamu Jlep>KaBHOTO peecTpy MpaB aie
MalOTh JIOCTYIl J0 HBOTO Ta 3a0e3MedyloTh HOro HANOBHEHHS NaHWMH IIPO
00’€KTH HEPYyXOMOro MaifHa Ta iX BJIACHHKIB € Jep)KaBHI PEECTPATOPH SIKUMHU €
TpOMasITHU YKpaiHH, SKi MAIOTh BHIILY OCBITY 3a CIICHIaJIbHICTIO TIPaBO3HABCTRO,
BINOBINAIOT KBaNM(IKAIIMHAM BHMOTaM, BCTAHOBICHMM MIiHICTEpCTBOM
focTHIlii YKpaiHu, Ta nepeOyBaloTh y TPYIOBHX BIJHOCHHAX 3 Cy0’€KTOM
JICPXKABHOI PEECTpAIlil TpaB, a TAKOXK HOTAapiyCH Ta, sSK BUKIFOYCHHS JCpIKaBHI
ab0 TpWBaTHI BUKOHABIl, ajlle BUKIIOYHO Yy pa3i HAKJIAJCHHS/3HATTS TaKUM
BUKOHABIIEM apellTy Ha HEPyXOMe MaiHO IiJl 4ac MPUMYCOBOTO BHKOHaHHS
pillieHp BiAMOBiAHO 10 3akoHy. CaMe Jep)KaBHUI PEeECTpaTop BIIKPUBAE Ta/abo
3aKpHUBa€ Po3IUIM B JlepykaBHOMY PEECTPI MPaB, BHOCHUTH JI0 BIIKPUTOTO PO3LTY
abo crieniabHOTO po3aiTy JlepKaBHOTO PeeCTpy MpaB BiIIOBIIHI BIIOMOCTI PO
peUoBi TpaBa Ha HEpyXoMe MaiHO, O0’€KTH HE3aBEPIICHOTO OyIiBHHIITBA,
MaOyTHI O0’€KTH HEPYXOMOCTI Ta X OOTSIKSHHS; a TaKOX IIPHICBOIOE 3a
JIOTIOMOTOI0 ~ JIepyKaBHOTO  peecTpy TMIpaB pEeeCTpamiifHUii HOMEp O00’€KTy
HEPYXOMOI'O MaifHa, O00’€KTy He3aBepIIeHOro OymiBHUITBA, MailOyTHHOMY
00’€KTY HEPYXOMOCTI y BHIIJIKaX, MEPEI0AUCHUX 1M 3aKOHOM.

CyrHicts [lepkaBHOTO peecTpy npaB (K 0a3u JaHUX) MOJIATAE B TOMY,
IO B HHOMY PEECTPYIOTHCS PEUOBi IMpaBa Ta iX OOTSKEHHS Ha 3eMeNbHI
JUISTHKM, a TakoX Ha O0O0’€KTH HEpyXOMOro MaiiHa, pO3TalloBaHi Ha
3eMeJIbHINA MUISIHII, MEPEeMINICHHS SIKHX HEMOJXJIHMBE 0e3 1X 3HCI[IHeHHS Ta
3MIHM TPU3HAYEHHS, & caMe: JKUTJIOBI OyAMHKH, OYyIiBII, CIIOPYIH, a TAKOK
iX OKpeMi YacTHHH, KBAapTHPH, JKUTIOBI Ta HEXHUTIOBI NPUMIIICHHS,
METiOpaTHBHI MEepeXi, CKIIAJ0BI YaCTHHH MEIiOpaTHBHOI Mepexi, ToOTO BCi
00’exTH, sKi BinmoBigHO M0 L{UBIIBHOTO KOJEKCY YKpaiHH KIaCHU(iKYIOTHCS
SIK KHEPYXOMY pedi» (HepyXxoMe MaiHo).

JlepsxaBHUIT peecTp MpaB CKIIAAAETHCS 3 PO3LIIB, CIELIaAIbHOTO PO3LTY,
06a3n JaHWX 3asdB Ta PEECTPAallifHMX CHpaB B EJIEKTPOHHIH (opmi.
HeBin’emMHOI0 apXiBHOIO CKJIQJI0BOIO YACTUHOIO J[epKaBHOTO PEECTPY TIPaB €
Peectp mpaB BmacHOCTI Ha HepyxoMe MaWHO, €IWHHUHA peecTp 3a00pOH
BiTUY)KeHHS 00’ €KTIB HEpYXOMOro MaifHa Ta Jlep>kaBHUI peecTp imoTeK.

Ha xoxHmii 00’€KT HEpyXoMOoro MaiHa, O0O0’€KT He3aBEepIICHOTO
OymiBHMIITBA IIiJ 9ac TMPOBEJEHHS AEP)KaBHOI peecTparlii mpaBa BIACHOCTI
Ha HHMX BIEpIIE Ta HAa KOXXHMH 00’€KT He3aBepuieHoro OyIiBHHITBA,

173



MalOyTHIH 00’€KT HEPYXOMOCTI TIijl Yac MPOBEEHHS Jep>KaBHOT peecTpartii
CHeLiaJIbHOro MaiHOBOTO IpaBa Ha HUX Brepiie y Jlep:kaBHOMY peecTpi
IIpaB BiIKPUBAETHCS HOBHH PO37i Ta (GOPMYyeEThCS peecTpalliiiHa crpasa,
MIPUCBOIOETHCS PEECTPALliTHUI HOMED BiAMOBITHOMY 00’ €KTY.

Cunij 3a3Ha4MTH, 10 1H(GOPMALS PO 3apeECcTPOBaHI paBa Ha HEPyXOMe
MaiHO Ta 1X OOTSDKeHHS, IO MICTUTBCS y JlepkaBHOMY peecTpi mpas, €
BIJIKpUTOIO, 3arajJbHOJOCTYIIHOIO Ta IUIaTHOIO i (i3uuHuX abo
IOPUINYHAX 0ci0, 1 Oe30mIaTHO I Opra”iB MyONiYHOI BIAJH.
HepxaBHUI peecTp TMpaB BIAHOCHTBCS OO MYOMIYHHUX ENEKTPOHHHUX
peectpiB. Tak, BimmoBimHO mo ctarti 5 3akoHy Ykpainu «IIpo myOmiuni
CIIEKTPOHHI peecTp» 00’€KTaMH peecTpiB € iHQoOpMAaIlis Ipo: «IpaBOBi
PEXUMH BUKOPHUCTAHHA i 3a0yJOBH TEPUTOPIH Ta OKpeMHUX 00 €KTIB; pyxoMe
MaifHO, III0 BiATIOBITHO 10 3aKOHY € 00’ €KTOM JepKaBHOTO O0JIIKY; MaifHOBI
Ta HEMaKHOBI IpaBa, IX 0OMEeXeHHsI Ta OOTSHKEHHsT; 00 €KTH OyNiBHHIITBA Ta
3aKiH4eHi OyJiBHUIITBOM 00 €KTH» [4].

Hdns  ¢isuuHux Ta opuauyHHX oci6 iHopmamis 3a  00’ekToM
HEpYXOMOro MaifHa Ta cy0’€KTOM PEe4OBOI0 IpaBa HAJA€ThCS B €ICKTPOHHIMN
¢dopmi yepe3 ooiuiliHui BeO-callT MiHictepcTBa tocTHLIl YKpaiHu, 3a
yMoBH imeHTH(ikamii Takoi ocobu (¢pizuuHOoi abo IOpUANYHOI) 3
BUKOPHUCTaHHAM  KBami()iKOBAaHOTO  ENEKTPOHHOTO  mmiamucy  abo
YIOCKOHAJIEHOTO  €JIEKTPOHHOro  miAmmcy, Imo  0a3yeTbcs — Ha
KBalipikoBaHOMY cepTH(]IKaTi eNeKTPOHHOTO Migmucy, abo 3aco0iB
CIIEKTPOHHOI imeHTH]IKaIli, o0 MalTh BHCOKHH abo cepemHiil piBeHb
JOBipH, BIAMOBIAHO 10 BUMOTI 3aKkoHIB VYkpainu «lIpo emekTpoHHI
JOKYMEHTH Ta eJEeKTPOHHUH JOKyMeHTooOir» Ta «lIpo enexkTpoHHY
ineHTH(IKAIliIO Ta ENSKTPOHHI JOBIpYl MOCIYTH», 200 B IanepoBii popMi.

Indopmanis npo 3apeecTpoBaHi mpaBa Ta iX OOTSIKEHHS, OTpHMaHa B
SNIEKTPOHHIM 4M manepoBii ¢GopMi 3a JIONOMOTOK  MPOrpPaMHOTO
3abe3neueHHst [lep)kaBHOTO peecTpy MpaB, Ma€ OJHAKOBY IOPUANYHY CHITY
Ta BUKOPUCTOBYETHCS BIAMOBITHO J10 3akOHOiaBcTBa. Hanauus indopmarii 3
Jlep>kaBHOTO peecTpy NpaB € aJMiHICTPATUBHOIO ITOCIYTOI0, 5SIKa HA/IA€ThCs
y mopsaKy BusHaueHoMmy KabineTrom MiHicTpiB YkpaiHu (3a3HAYCHO BHIIIE).

[ndopmanito 3 JlepkaBHOTO peecTpy peuoBHX NPaB HA HEPYXOME MaiHO
MOJKHA OTPHMATH B €JICKTPOHHIHN (hopMi uepes moprain [lis abo B mameposiit
(opMi, 3BepHYBILKCH JI0 JIepKaBHOTO peecTparopa, aaMinicrparopa [IHAII
g1 Horapiyca. Jlns oTpumaHHs iHpopMamii OHIAWH ~ HEoOXigHO
aBTOpHM3yBaTHCA Ha moprami Jlis, BKa3aTH KpUTEpil MOIIyKy Ta CIUIATHTH
aaMiHicTpaTHBHUHN 306ip. [y oTpuMaHHS MamepoBOi IOBIIKK CIiA MOJATH
3as1BY, JOKYMEHT, III0 MOCBiAYY€E 0CO0yY, Ta TOKYMEHT PO CIUIATy 300py.

Criz 3ayBakWTH, IO 3 3aT0YATKyBaHHAM C€IIMHOTO MOPTANy JAEp>KaBHUX
mocayr — Jlis i ocobamBO B ymMOBax moBHOMacImTabHOI BiffHM HaOyna e
0i7pII0T aKTyaJIbHOCTI OHJIAHH-PEECTpallisi MpaBa BIACHOCTI Ha HEpyXoMe
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MaiiHo. Ha chOromHI € MOXJIMBICTH TOJATH €JEKTPOHHI 3asBH Yy cdepi
JepkaBHOI peectpauii mpaB y JlepkaBHOMY peecTpi pedoBUX IIpaB Ha
Hepyxome MaitHo (mami - JIPPIT) Ha o0'ekT Hepyxomoro MmaiiHa, TpaBa
BJIACHOCTI Ha sIKi BUHHKIIM Ta 3apEECTPOBaHI B YCTAHOBJIEHOMY 3aKOHOM
nopsiaky 1o 1 ciuas 2013 poky (To0to, no 3anposamxkenns JPPIT y 2013
pouti). Iocayry peanizoBano JII1 «HamioHansHi iHQOpMAIIiiiHI CHCTEMU»
MinictepcrBa tocTHiii YkpaiHm coibHO 3 MiHicTepeTBO  IU(pPOBOT
Tpanchopmarii Ykpaimm. B manomy gepkaBHOMY TOpTajii JeTaabHO
BHM3HAYCHI CTaJii Ta eTamy TaKoi peecTparii, SKi 0a3yrThCA BHKIIOYHO Ha
HOpMax BHINIE3raJlaHOTO 3aKOHY, a OTKE 1 pIMEeHHI Tpo BiIMOBY B
peecTpamii OTpUMaHE B pe3yNbTaTi MOIAHHSA NOKYMEHTIB dYepe3 €IUHHA
MOpTaNl JeP>KaBHUX IOCIYT TEX MOXKE OYTH OCKAap)KEHO y BCTAHOBICHOMY
BUIIE TTOPSIZIKY.
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CJIYKBA BE3NEKHU YKPATHH Y CUCTEMI
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YMOBH BOEHHOTO CTaHy, 3alpOBa/PKEHOr0 B YKpaiHI Ta Takoro, IIo
TPUBAE HA CHOTOHI, 3yMOBHJIN MEPEOCMHUCIICHHS MiAXOIB 10 BHU3HAUYCHHS
Mmicus ¥ pomi CiyxOu Oe3nekn YKpaiHM B CHUCTEMI IIPaBOOXOPOHHHX
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OpraHiB, MisUTbHICTh SKUX CIPSMOBaHA Ha 3amO0IraHHS MPaBOIOPYIICHHSM,
IO MOCATAIOTh Ha JAepXkaBHy Oe3neky. [locuieHHs BOEHHUX, riOpHIHUX Ta
iHpOpMAaIIHHUX 3arpo3 00 €KTUBHO aKTyalli3yBano NMUTAHHS IHCTHTYIIHHOT
cnpomoxkHocti CBY sk kirouoBoro cy6’exta 0Ge3MEKOBOrO CEKTOpy Ta ii
B3a€MOIii 3 IHIIMMU OpraHaMu Jep>kaBHOI Bianu [1].

[piopurerHicTs 3a0e3neUeHHs Jep)KaBHOI OE3MeKH SK CTPaTeridHoro
HamnpsIMy PO3BHUTKY YKPaiHCHKOI JIepyKaBU Mae KOHCTUTYIIMHE 3aKpillIeHHS.
Tak, y gactuni nepmiit crarri 17 Konerurymii Ykpaiau BU3HAUCHO, IO 3aXHUCT
CYBEpEeHITeTy W TepuUTOpiabHOI LUTICHOCTI YKpaiHH, a Takoxk 3abe3rmedeHHs ii
eKOHOMIYHOi Ta IiH(pOpMALifHOI Oe3MeKr HalekaTb J0 HaHBaXIIMBIIINX
(GYHKIIHA Jep)kaBd Ta € CIPaBOI0 BCHOTO YKpaiHCHKOTO Hapony. Bommowac
YacTHWHA TPETS IIi€]1 CTAaTTi BCTAHOBIIIOE, 110 3a0€3MIeUeHHS AepKaBHOI OC3IeKH i
OXOpOHa JEp>KaBHOTO KOPJAOHY TIOKJIANAIOThCS Ha BIQIOBIAHI BIHCHKOBI
(opMyBaHHS Ta MPABOOXOPOHHI OPraHH, OpraHizaiis i MOPSIOK MisIbHOCTI
SIKMX BU3HAYAIOTHCS 3aKOHOM [2].

Omxe, peamizamis ¢QyHKOAE y cdepi gepxaBHOI Oe3mekd Mae
3ICHIOBATUCS CIIELiajIbHO YIIOBHOBa)XEHHMH OpraHaMH, OJJHAK 33 YMOBHU
iXHBOI IHCTUTYIIHHOI B3aeMomil 3 IHIIMMH Cy0’€KTaMU MyOIIYHOrO
NPOCTOPY, HacaMmIepex IHCTUTYLISIMH TPOMAISHCHKOTO CYyCIUIBCTBA.
EdextuBHiCTE  AepkaBHOI  O€3MEKOBOi  IONITHKHA  3HAYHOK — MIpOIO
JNETePMIHYETHCS AKICTIO KOMYHIKAaIlii Ta CIIBIpami MiX JepKaBow i
CYCIIIIBCTBOM, TPOMAJCHKICTIO Ta CICI[ialbHUMH CIy)KOaMH, 30KpeMa
Crmyx6oro Oesmekn VYkpaiHu. Taka B3a€MOXis BHKOHYE HE JIHIIC
JOTIOMDKHY, a ¥ JeTiTUManiiHy (YHKIFO0, OCKUTPKH IiIBUIIYE IOBIPY IO
0e3NeKOBUX IHCTHTYLIH Ta cCHpuse 3a0e3Me4YEeHHI0 JIEMOKPAaTHYHOTO
LUBITEHOTO KOHTPOJIIO.

Y 1bOMYy KOHTEKCTI KOHIENTyajbHE 3HA4YECHHS Ma€ YTBEPKECHHs
JIFOIMHOIIGHTPUYHOTO MiAXOAYy B JIep)KaBHOMY YIpPaBIiHHI, 10 OyJo
3aKJaJieHo, 30kpeMa, KoHienuieo anMmiHicTpaTuBHOI peopMu B YKpaiHi,
cxBaieHOl Ykazom [Ipesumpenta Yikpainu Bim 22 sumHs 1998 poxy Ne
810/98. ImmmemeHTamis BIiAMOBIMHUX 3acal aKTyali3ye HeoOXiTHICTh
MEPEeOCMHUCIEHHS 3MicTy misutbHOCTI Ciyx0u Oesmeku Ykpaimm Ta i
MOJIEpHI3alii 3 YypaxyBaHHSAM TIPIOPUTETHOCTI OXOPOHH HE JIHIIE
«aepkaBHOI Oe3MeKn» K aOCTpakTHOI KaTeropii, a mepeayciM KOHKPETHHX
npaB i cBOOOJ JIIOJIMHH, 30KpeMa IpaBa Ha KUTTA, 3JI0POB’S Ta 0COOUCTY
6esnexy. Takmil migxin 3a0e3nedye HaICKHUH OalmaHCc MK OE3MEKOBUMHU
iHTEepecaMu Jep)kaBd Ta BUMOIaMH BEPXOBEHCTBA IpaBa i MpaB JIIOJHMHHU,
10 € BHU3HAYaJbHUM KPHUTEPIEM IEMOKpPATHYHOI JETITUMHOCTI IisSUTBHOCTI
crierianpHUX ciryxo [3, c. 7].

B3aemoniss iHCTUTYII TPOMAJSHCHKOTO CYCHIJIBCTBA 31 CIEIialbHUMH
BIMICBKOBUMHM Ta MPAaBOOXOPOHHUMHU oOpraHamH, 30kpema 3i Cmyx060to
Oesnekn YkpaiHnm, Moxe OyTH KOHILENTyali3oBaHa SK OaraTopiBHEBa
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cuctemMa, 'y MeXax SKOi  BHOKPEMJIIOIOTHCS  IIOHAWMEHIE TP
B3a€MOIIOB’s13aHi PiBHI.
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Teopieto nepxaBu i mpaBa BHU3HAYCHO, IO B pPaMKaxX HOPHIAYHOTO
NpOLIeCY iICHYIOTh IOPHIMYHI NPOLEAYPH, NPH [OMY FOPHIUYHHUN TPOIEC i
IOpUAMYHA TIPOIEJypa CIIBBIAHOCATbCS SIK 3arajibHe 1 4YacTKOBE.
[TpouecyanbHi TpaBOBI NPUINCH, SK MPaBUIO, MOXYTh MICTHTH pi3HI
MPOIETypH - pETJIaMEHTYBaTH OKpeMi AUISTHKH isUTbHOCTI 3 peaizaril
MpaBa, YCTAHOBIIOBATH pPi3HI BapiaHTH JOCSTHEHHSA TMependadyBaHOTO
MaTepialbHUMH HOpPMaMHM pe3yibTaTy. Tak, IUBIIBHO-TIPAaBOBHH IIpolec,
IIOB’SI3aHNIT 3 BUHECEHHSAM pIlIEHHS 10 KOHKPETHIH Ccyreped, Moe
3IIMCHIOBATUCS B paMKax MPOLEIypH JOCYAOBOIO PO3IIIY; HpEeTeH3iHHOT
NIPOLIEAYPH, BIACHE CyJIOBOTO PO3IIIANy i T. 1. IIponeypHi npunucu MaroTh
JIOKIbHUIM ~ XapakTep, OJHaK BOHH NepeOyBalOThb y CHCTEMHOMY
B3aeMO03B’s13Ky. KoxHa mpolieiypHa BUMOra 3aiiMae CBOE YiTKO BHU3HAYCHE
Miclle B paMKax ropuandHoro mporecy lle mae 3Mory BWIUIMTH OCHOBHI
OOKM B TpOUECyaJbHIH MAiSTIBHOCTI, KOHKPETH3YBAaTH periIaMEHTAIilo
OKpPEeMHUX CKJIaJHUX a00 BiAMOBINANBHUX [iH, YCTAHOBUTH pi3HI BapiaHTH
JOCSITHEHHSI IOPUIMYHO 3HAUYIIOro pe3yibrary. OKpeMo B3sTI mpoueaypHi
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MIPUIHCH BUKOHYIOTh CBOEPINHI «TEXHIUHI» a00 «TEXHOJOTIUHI» (QYHKIL
3a0e3neucHHs FOPUANIHOT MPaBUIILHOCTI Jii, MOB’S3aHUX 3 peallizalliero
mpasa [1, c. 240].

B. I'pirtuiHol0 BH3HAYEHO CYTHICTH MOHATTS «KaJpoBa IpOLEIypa B
HamionaneHiii  moningi  YkpaiHu», M sSKOK 3alpONOHOBAHO PO3YMITH
YCTAHOBJIEHY BIIMOBIAHO 1O HOPM aJMIHICTPaTHBHOTO 3aKOHOJIABCTBA
BIIOPSZIKOBAHY TIOCTIZIOBHICTh Jili om0 J000py, HaBYaHHS, IIiTOTOBKH,
PO3CTaHOBKH KaJIpiB, MPOXOKEHHS CITYKOH, aTecTallil, MOTHBALIi], POCYBaHHSI
Ta TIEpeMilleHHS IO CiIyXOi, 3BUIPHEHHS, AKi € eJNeMEHTaMH YIPaBIiHHSI
KaJpaMH 1 y CBOIH CYKYITHOCTiI CTaHOBJIITH IPOIEC KAJPOBOTO 3a0e3NeUCHHS
HamionaneHoi mominii YkpaiHu, M0 3MIHCHIOETBCS 3 METO0 1i KOMIUICKTAIIii
BHUCOKOKBaJTipikoBaHMME TpodecioHaslaMi  Iuisi  €EeKTHBHOTO BHUKOHAHHSA
MOKJIaZleHUX Ha Hei QyHKUiil i 3aBmase [2, c. §]. 1. CaBenpeBOIO MiATOTOBKY
kaapiB s HamjonaneHol moxinii  YKpaiHM TIyMaueHO SIK OpeaMer
a/IMiHICTPATUBHO-TIPABOBOTO PEryNIIOBAHHS BU3HAYECHO SIK LIIECIIPIMOBAHMI,
HOPMAaTHBHO BpEryJIbOBaHMH BIUIMB OpraHiB JEp)KaBHOI BIagM Ta IHIIMX
CyO0’€KTiB, HaAICHUX INOBHOBXCHHAMH INOAO peajizauii mi€i AisuIbHOCTI,
3IIHCHIOBAaHWI 3a JONOMOTOK  BIANOBIIHUX — aJMiHICTPATHBHO-TIPABOBHX
3ac00iB 1 METOAIB, Ha CYCHUIbHI BIIHOCHHM IIOJO MiATOTOBKH KajapiB
HamionanpHoi momimii YkpaiHu 3 MeTor0 3a0e3NeUeHHs IHTepeCiB JepKaBH Y
KOHKYPEHTOCIIPOMOYXHHIX, BUCOKOTIpodeciitanx kaapax HamioHampHOT momimii,
371aTHUX e()EKTHBHO BUKOHYBATH MOKJIAJCH]I HA HUX 000B’SI3KM 3 OXOPOHH TPaB
i cBOOON IIOAWMHM, 3aXWCTy IHTEpeCiB Iep)KaBH Ta CYCILIBCTBA, HPOTHAIi
3JI0YMHHOCTI, 3a0e3neueHHs myOuiunHoi 6e3nexu i mopsaky [3, c. 2-3]. Bnacenko
JI. BH3HAUYCHO, IO aMIHICTPATHUBHI MPOICAYPH H000PY KajpiB 10 JiaB
HamionanbHol modinii YkpaiHu BperysiboBaHi HOPMaMmH aJMIHICTPaTHBHOTO
3aKOHOIABCTBA, MMOOY/0BaHI JOCHUTH JIOTIYHO Ta BKIIOYAIOTH JICB'ITH CTaIliB
MPOXO/PKEHHSI KOHKYPCY, SIKI IepeadavyaroTh MPOXODKEHHS KaHIUIaTOM
0arathOX pI3HOIUIAHOBHX TECTiB, a came: mpodeciiiHe TecTyBaHHs,
MICUXOJIOTIYHE TeCTyBaHHs, (hi3MIHE TECTYBaHHS Ta criBOecina [4, ¢. 5].

Ha namry 1ymKy, MOHSATTS KaApOBUX Ipoueayp B opraHax HarionambsHoi
TOJTiiT TOITEHO BU3HAYATH K HOPMAaTHBHO BCTAHOBJIEHY Ta IPOIECyaTbHO
BIIOPSIIKOBAaHY CYKYITHICTh B3a€MOIIOB’ I3aHUX aMiHICTPATUBHHUX MPOLEAYP,
0 CTAHOBJATH OKPEMIi JIOKAJbHI OJIOKM €JMHOTO FOPHIMYHO 3HAYYIIOTO
polecy  KaIpOBOTo 3a0e3ncUeHHS moymimii 1 peanizyroThes
YIIOBHOBXEHUMH CcyO’ekTamMu ITyOJiuHOi ajMiHiCTpanii y BU3HAa4eHii
MOCHIJOBHOCTI i 1 pilleHh 3 METOI JOCSITHEHHS TepeadadyeHoro
MaTepialbHUMH HOPMaMHU pe3yilbTaTy - (OPMyBaHHSI, MiATPUMAaHHA Ta
PO3BUTKY TMPOQECiifHOrO KaJapOBOTO IMOTEHIliady OpTaHiB i MiApO3MdiiiB
HamionaneHoi modmimii. 3MicT TakuX MPOIEAYpP OXOIUTIOE K00ip 1 KOHKYpCHI
MeXaHi3MU TPUHHATTA Ha CiIyX0y, HaBYaHHA 1 mpodeciiiHy MiArOTOBKY,
TaKTHYHY IIATOTOBKY SK CKJIAA0BY TNpo¢eciiHOl KOMIETEHTHOCTI,
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PO3CTaHOBKY 1 TepeMilmieHHs Mo CiyX0i, aTecTaiilo Ta OIliHIOBaHHS,
MOTHBALIIO 1 IPOCYBaHHS, a TAKOXX NPUIMHEHHS CIIY)KOH, IPU IEOMY KOXKHa
npoleaypa BUKOHYE TEXHOJOTIYHY (YHKLiIO 3a0e3NeueHHs IOpUANYHOL
NPaBWJIBHOCTI KaipoBUX Jiif, iX mpo3opocTi Ta mnepeadavyBaHOCTI,
Y3TO/DKEHOCTI 3 NPHUHIMIIAMHM 3aKOHHOCTI, PIBHOTO JOCTYITy A0 CIIy>KOH,
npodecioHaniaMy 1 m00pouecHOCTI, a KIHIIEBUM IPHU3HAYEHHSM YChOTO
KOMIUIEKCY € YKOMIUICKTYBAHHS MOJIilii BUCOKOKBaIIi(hiKOBaHMMU KaJpaMHy,
3IaTHUMHU e(DeKTHBHO BUKOHYBATH 3aBIAaHHS IOJI0 OXOPOHU IIPaB i CBOOOL
JIOAWHHU, TPOTHIIl 3JIOYMHHOCTI Ta 3abe3medeHHs ImyOmidHoi Oe3mekd i
TIOPSIZIKY.

Hanpukian, omiHOBaHHA CIy’X00BOI MisIIBHOCTI TIOJNIIEHCEKHX €
CBOEPITHUM  pe3yabTATOM BHPIMICHHA KagpOBUX TEXHOJIOTIH IIOMO
JNOCTIDKeHHS iX mpodecioHamisMy, SKe XapaKTepH3YEThCS IIEBHUMHU
03HAaKaMH, 30KpeMa TaKUMH, SIK: 1) BCTAHOBIIOETHCSI Ta PETIAMEHTYETHCS
HOpPMaMH YHMHHOTO 3aKOHO/aBCTBa NPO MAISJIBHICTH OpraHiB mojimii; 2)
YYaCHHKAMH € CICIialbHi CY0’€KTH — TMOJIIEHChKi, 3) € eJIeMEHTOM
NPOXOJDKEHHSI CIY)XOM B opraHax modjiuii; 4) MeTol €: a) KaapoBe
3a0e3neueHHsT OpraHiB MOMIlil KOMICTCHTHHUMH (axiBIsIMH, sIKi 37aTHI
e()eKTUBHO Ta SIKICHO BUKOHYBATH CIIY’KOOBI HOBHOBa)KEHHSI; 0) BU3HAYCHHS
BIIMOBITHOCTI MOMIIEHCHKUX IIOCagaM, BCTAHOBIICHHA IIEPCIIEKTHUB iX
ciry’k00BO1 Kap’€py; B) BUABICHHS MOTpebu y mpodeciiiHoMy HaBYaHHI. 5)
3a HACHAKAMH OIIHIOBaHHS TIPUIMAEThCA AAMIHICTPAaTUBHHHA  aKT
(IHOUBiTyalTbHO-KOHKPETHE pIMICHHS) MO0 NOMIIEHCHKOTO, SIKE Mae
3HAYCHHS JJI TOJANBIIOTO MPOXOPKEHHS CITY)KOW B OpraHax IOMILii; 6) €
niepiouyHUM (y 3aJIeKHOCTI BiJl BUY OLIIHIOBAaHHS pe3yJIbTaTiB CIy)00BOT
JISUTEHOCTI MOKYTh BCTAHOBJIFOBATHCS Pi3HI CTPOKH).

OuiHIOBaHHS CIY)X00BOi JisUIBHOCTI mojineicbkux 3anyxkHud B.
BU3HAYa€ SIK PErjJaMeHTOBAHUI 3aKOHOJABCTBOM MOPSJIOK BHU3HAYCHHS
kBamidikanii mosineiicbkoro, i#oro mnpodeciiHUX SIKOCTEH, a TaKoX
e(eKTUBHOCTI, PE3yJbTATUBHOCTI Ta SKOCTI CIy)X00BOi MisJIBHOCTI
(OesmepepBHOTO Ta Y3rOHKEHOTO 3a IJIAMH, 3aBJaHHAMHE, MICIEM 1 9acoM
BUKOHAHHS TOCAJIOBUX OOOB’S3KIB) YHOBHOBKEHHMH CYyO’€KTaMH, IO
30IMCHIOETECS 3 METOI0 BH3HAYEHHsS BUINOBIZHOCTI 1X  mocazam,
BCTaHOBJICHHS TIEPCIIEKTUB CIIY’)KOOBOI Kap’epH, a TaKOX 3 METOI0
BUSIBJICHHSI TTOTpeOH y npodeciiiHomy HapuanHi. [Ipn npoMy oLiHIOBaHHS
pe3yabTaTIB CIYKOOBOi MiSIIBHOCTI Ma€ TNPaKTHYHE 3HAYCHHS, OCKIIBKH
CIpHsi€: MO-TIepIe, 3POCTAHHIO PIBHSA BiJNOBIJAIFHOCTI MOJIIEHCHKHAX 3a
BHKOHAHHS HHUMH CBOiX CIy>kKOOBHX MOBHOBa)X€Hb, HO-APYTE, IMiI3BITHOCTI
3a e(pEeKTHBHICTh Ta PE3yJbTATHBHICTH CIY>KOOBOi JisSUTBHOCTI HE JIUIIIE
nepen KepiBHUIITBOM OpraHiB MOJilii, ajge ¥ mepeciyHuMH TpoMajsTHaAMH,
SKUX BIAMOBITHO IO YMHHOTO 3aKOHOJABCTBA HAIIJIEHO MPaBOM KOHTPOIIO
3a AISUIBHICTIO MOJTiechKux [5, ¢. 37-38].
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AHami3yloun BUINEBKa3aHe, MOXXEMO CTBEPPKYBaTH, IO OCOOJIMBOCTI
KaJIpOBUX MpoIeayp B opraHax HarioHanapHOT mouinii noyisratote y TomMy, 1o
BOHHM MAalOTh BHpPa3Hy IPOLECYaJIbHO INPABOBY MPHUPOIY Ta BUCTYNAIOTH HE
CYKYIHICTIO 130JIbOBaHMX KaJIpOBUX i, a CHCTEMHO OpraHi30BaHHUMHU
a/IMIHICTPATUBHUMH TNPOLIETYPAMH, KOJKHA 3 SIKMX 3aliMae BH3HA4YEHE MiCLe Y
3arajJbHOMY OPWIMYHO 3HAYyLIOMY IIPOIECi KaJpoBOro 3a0e3ledueHHs i
BUKOHYE TEXHOJOIYHY (YHKIIIO 3a0e3leueHHs] IOPUIUYHOI IPaBHIBLHOCTI
YIPaBIiHCEKUX PIillleHp IOAO NepcoHaly. Taki NpoIemaypr € HOPMaTHBHO
JeTePMIiHOBAaHUMU Ta 3IIHCHIOIOTECS y MeXaX 1 croco0amu, rependoadueHIMH
3aKOHOAABCTBOM Tpo HamioHadpHy MOMIIi0 W MiI3aKOHHAMH aKTaMH, IO
3abe3neuye ix (GopMai3oBaHICTh, MEPEAOATYBAHICT i MOMKIIUBICTD KOHTPOJTIO,
a BOJIHOYAC 3YMOBIIIOE IMITEPATUBHHMIT XapaKTep PeryIIOBaHH:, KOJIH CIIy:KOoBe
PILICHHS TIPUIMAETHCS YIIOBHOBAXKEHAM CY0 €KTOM ITyOJIIYHOI afMiHicTpamii i
TNOPOJIKYE JUTs TIOJILEHCHKOro a60 KaHIuaTa FOPHNYIHO 3HAYYII HACTIIKM. X
crierMdika TaKOXK TPOSBIIETECS Y CIELiabHOMY Cy0’€KTHOMY CKIagi -
000B’SI3KOBUMH ~ yYaCHHKAMH BHCTYIAIOTh MOJIICHCHKI, KAaHAWAATH Ta
KOMIICTEHTHI 10CaioBi 0COOM 1 KaJpOBl OpraHH, sIKi peajizyloTh YIPaBIIHCHKI
TIOBHOBKEHHS Y MEXaX 1€papXi4HOI CTPYKTYPH MO, IPH [IbOMY MPOLEAypa
MOXKE 3aIlyCKaTHCSI SIK y CHJIy 3aKOHY, TaK 1 BHACHIOK YIIPaBJIiHCHKOI
IHIIIaTHBH, a 3rojia JPYroi CTOPOHH HE 3aBXKIM € HEOOXiTHOI YMOBOIO, IO
BITIOBIIa€ TIPUPOIi ITyOIIYHOT CITY>KOH.
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CYJIOBUI KOHTPOJIb IK TAPAHTISI 3AKOHHOCTI
TA PAIIIOHAJIBHOI'O BUKOPUCTAHHA
BIO/KETHHUX KOLITIB

Mapkin Cepriii Iroposnu
KaHOuOam 1opuOudHUX HayK, OOYyeHm,
aoeokam

CynoBuii 3aXHCT y CIOpax IyOJIYHMX 3aKyIiBellb BHCTYIAE€ BaXIIHBAM
IHCTpYMEHTOM 3a0e3MeYeHHS MPO30POCTI Ta 3aKOHHOCTI BHUKOPHCTAHHS
OIO/DKETHHX KOINTIB 1 CIpaBiisie KOMIUICKCHHH BIUTMB Ha €(QEKTHBHICTH IX
posnoaity. IlepemyciM CymoBuil KOHTPOJb 1a€ 3MOTY BHSBISITH Ta YCYBaTH
MOPYIICHHS TPOLEAYp 3aKyIiBedb. 3a HAsBHOCTI HE3AJICKHOIO CYyJOBOTO
HAJLIy 3aMOBHHMKH  TI030aBISIFOTBCS  MOXKIIMBOCTI  OE3KapHO — YKJIaJaTH
JnoroBopu 0e3 KOHKypeHIil abo 3 BIACTYIIOM BiJi BHMOI 3aKOHOJIaBCTBA,
OCKUIbKM Taki NPaBOYMHM MOXKYTh OyTH BHU3HAHI CyJIOM HENIMCHUMH YU
CKAaCOBaHMMH 3 TOKJIAJICHHSIM OOOB’SI3Ky IOBTOPHOTO MPOBEICHHS 3aKyMiBIli,
10 YHEMOXKIIMBITIOE HEThOBE BHUKOPHUCTAHHS KOIMITIB 1 (D)aKTHYHO CTpaxye
Jep>KaBHUH OFO/DKET Bif Hee(DeKTUBHHUX BUTPAT, IO MiATBEPKYETHCS CYTOBOIO
NPAaKTHKOIO YKpaiHW, Yy SKii HEOJHOPa30BO BH3HABAIUCSH HEAIHCHUMHU
JIOTOBOPH, YKJIAJIeH] 3 IOPYIICHHAM TeHISPHHX mpouenyp [1].

Bonmnowac cymoBuit 3axucT crpusie (GopMyBaHHIO JJOOPOCOBICHOT
KOHKYPEHIIii Ta JOCSITHCHHIO ONTHMAJIBHOI IIHU 3aKyMHiBi. YCBIIOMIICHHS
peasbHOi MOXKJIMBOCTI OCKapKeHHS PIllIEHb 3aMOBHHKA CTHUMYJIIOE IIUPIIE
KOJIO CyO’€KTiB TOCIOJApIOBaHHSI OpaTu ydyacThb y TEHJAEpax, HaBiTh 3a
HasIBHOCTI CYMHIBIB 1110JI0 IPO30POCTi MPOLEAyp. 3pOCTaHHsI KOHKYPEHIIIT, y
CBOIO Yepry, NMPU3BOJHUTH JIO0 3HIKEHHS BapTOCTI NpeJMeTa 3aKkyIiBili Ta
MIABHUINCHHS SKOCTI MPOTMO3UILiH, 10 JO3BOJISIE JePXKaBi OLIbII PaIliOHATIBHO
BHKOPUCTOBYBAaTH (PiHAHCOBI pecypcu. 3a pe3yiabTaTaMH JJOCIiIKEHb
Transparency International, edekTuBHI I Tpo30pi TEHAEPHI MPOLEAYPU
0e3rmocepeIHFO BIDIMBAIOTH Ha €KOHOMIIO KOINTIB 1 MiABHINEHHS IOBIPH 3
00Ky rpomMamu Ta IOHOpiB [2], mo HaOyBae 0coONHBOI Barm B yMOBax
00MeKeHNX OI0PKETHUX MO>KINBOCTEH.

Kpim Toro, cynoBa mpakTuka y criopax IyOJiYHHMX 3aKyIiBelb Bimirpae
BOXJMBY pOJb y (OpMYyBaHHI €IMHUX MPABHJI MNPABO3aCTOCYBAHHS Ta
MPEeBEHIN1 3J0BXKWBaHb. PimeHHs cyxaiB, 30kpema BepxosHoro Cyny,
MICTSITh TPABOBI MO3MIIi MO0 CTaTyCy 3aMOBHHKIB, BUMOT JIO0 T€HAEPHOI
JOKyMEHTAIlil, JOMyCTUMHX MEX 3MiHH ICTOTHUX YMOB JOT'OBOPY Ta iHIINX
kmogoBux 1mTaHe [3]. Taki po3z’sicHeHHS YHiI(IKYIOTB IPaKTHKY,
3MEHIIYIOTh PiBEHb MPAaBOBOI HEBM3HAYEHOCTI Ta 3BYXKYIOTh HPOCTIp IS
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MaHIyJIAmid. Y pe3yapTaTi 3aMOBHUKH 3a37alieTiib YCBITOMITIOIOTh MEXi
JIOITYCTUMOT TOBE/IIHKH, @ YYaCHUKH MPOLEAYP YiTKO pO3YMIIOTh CBOI IpaBa
1 MEXaHI3MH IX 3aXHCTY, 0 POOUTH CUCTEMY IMYyOJIUHHMX 3aKyITiBeNb OLIbII
nepe10avyBaHo0, CTa0IJIbHOIO Ta EKOHOMIYHO €()EKTHBHOIO.

Otxe, cynoBuil KOHTPOJb Yy cepi MyOmiuHMX 3aKyIiBeNIb € KIFYOBOO
rapaHTI€l0 3aKOHHOCTI Ta paliOHAIBHOTO BHKOPUCTAHHA OIOKETHHX
xomTiB. Moro 3HaueHHS NONATAaEc HE JIMINE Y MOMIMBOCTI BiJXHOBICHHS
HNOpYLICHHX INIPaB KOHKPETHUX YYAaCHHKIB NPOLENyp, a U y CHCTEMHOMY
BIUIMBI Ha MiABHINCHHSA MPO30pOCTi Ta €(peKTUBHOCTI BCi€l 3aKyIiBeIbHOT
cucteMu. Uepes MeXaHI3M CyJIOBOTO 3aXUCTy JepiaBa OTPUMY€E IHCTPYMEHT
MPOTHIII 3TOBXHBAaHHSIM, HETOOPOCOBICHIH KOHKYpPEHII Ta HEUiIbOBOMY
BHUTpavYaHHIO (iHAHCOBHX pecypciB. DopMyBaHHS CTajoi Ta MOCHTiTOBHOI
CymoBoi TpaKTUKH 3a0e3ledye €IHICTh INPaBO3ACTOCYBAHHS, ITiJBHIILYE
piBeHb MpPaBOBOI BU3HAYCHOCTI W AMCIMIUIIHYE SK 3aMOBHHUKIB, Tak 1
YYaCHUKIB TOPriB. Y pe3ynbTaTi CYZOBHH KOHTPOJb CIIPHUSE HE JIHIIE
€KOHOMIT OIO/KCTHHUX KOINTIB, a W 3MII[HCHHIO MOBIPH CYCIIJIBCTBA [0
IHCTUTYTIB myOmivHOoi Biaau. Came ToMy e(heKTHBHHUNA CyJOBUIT 3aXUCT CIIiJ
PO3MIIsIaTH SIK HEOOXiHY YMOBY (DYHKLIOHYBaHHs Cy4acHOI, Ipo30poi Ta
coLiabHO OPIEHTOBAHOT CUCTEMH MYOIIYHUX 3aKyIiBEIb.
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AXTyallpHICTh  JIOCTI/DKEHHS  HAIIOHAJIBHOTO Ta  MDKHApPOJHOTO
aJIMiHICTPAaTHBHO-IHCTUTYIIITHAX MEXaHi3MiB OXOPOHH Ta 3aXHCTy IIpaB
IHTEJIEKTYaIbHOI BIIACHOCTI OOYMOBJICHAa BaYUIMBICTIO ITMX MEXaHI3MIB y
rapaHTyBaHHI Ta 3a0e3Me4eHHI OXOPOHH Ta 3aXHCTY IpaB iHTEICKTYaJIbHOI
BJIACHOCTI yCiMa Halle)KHUMHU (popMamu i crmocobaMu OXOPOHU Ta 3aXUCTY
IIpaB sIK Ha HAIlIOHAJTBHOMY, TaK 1 Ha MDKHAPOIHOMY PiBHI.

[Tix oxopoHOI mpaB Ta IHTEPECiB PO3yMIIOTh BCIO CHUCTEMY HOPM,
rapaHTiid, NPUHIIKIIB, MOXJIUBOCTEH 1 J03BOJIIB, IO CKJIAIAI0Th MEXaHI3M
peaiizaiii OXOpOHIOBAaHMX 3aKOHOM IIpaB Ta IHTEpeciB. 3aXWCT MpaB Ta
1HTEpeciB, y CBOIO YePTy, BU3HAYAETHCS SIK CIEKTp il (HE JMIIe MOXKIHBHX,
ajie 1 BIJIOBIZHO J0 3aKOHY JOMYCTHUMHX), SIKi CHPSMOBaHI Ha YCYHEHHS
MepeIKo]| y peaiizaiii OXOpPOHIOBaHUX 3aKOHOM IIpaB Ta iHTepeciB. [IpaBo
Ha 3aXHUCT — I TiJCcTaBa, yMOBa CaMoro 3axHCTy IpaBa Ta iHTepecy. [IpaBo
Ha 3aXUCT MICTHTh TaKi €IEMEHTH: a) MOXKJINBICTh 0COOM BHKOPHCTOBYBATH
He 3a00OpoHEHI 3aco0M BIACHOTO BIUIMBY Ha  IPAaBONOPYLIHHKA
(camo3axuct); 0) MOXKIHMBICTE 3aCTOCYBaHHA YIPAaBOMOYEHOK 0OCO00F0
IOPUAMYHNX 3aco0iB ONEpPaTUBHOIO BIUIMBY HA IIPAaBONOPYIIHUKA; B)
MOXJIMBICTh 3BEPHYTHCS J0 KOMIIETEHTHHX JIepXKaBHHX a00 CyCHUIBHHX
OpraHiB 3a CIIOHYKaHHSIM 0coOM /10 MeBHOi noBemiHKH. OXOpOHa HAaNAETHCS
BUKJIIOYHO 3aKOHHHMM IIpaBaM Ta iHTepecaMm, a 3aXHCT 3aKOHHHX IpaB Ta
iHTepeCiB 3IHCHIOETLCS BUKITIOYHO MPaBOBUMU MetoAamu [1, c. 9-31; 2, c.
133-138].

AIMIiHICTPaTUBHO-TIDAaBOBHH MEXaHI3M OXOpPOHM Ta 3aXHCTy IIpaB
IHTEJIeKTyaJIbHOI BJIACHOCTI B YKpaiHi MO)KHa BH3HAUUTH SIK MEXaHi3M
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OXOPOHU Ta 3aXHCTy TPaB iHTENEKTYyalbHOI BIACHOCTI, IO CKJIAJAEThCS i3
TaKUX €JIEMEHTIB:

— 00’eKTH aJMiHICTPATHBHO-IIPABOBOTO 3aXHCTy: KOHKPETHI IpaBa Ta
iHTepecH CyO’€KTiB MpaB IHTENEKTyalbHOi BJAaCHOCTi, HependavyeHi
Konctutymiero VYkpainu, [luBineHuUM KomekcoM VYKpaiHH, 3aKOHAMU
Vkpainu «[Ipo aBTopchke mpaBo 1 cymikHi npaBa», «I[Ipo edexTuBHE
YIpaBIiHHS MailHOBUMH IpaBaMH IIPABOBJIACHUKIB Yy c(epi aBTOPCHKOTO
mpaBa i (ab0) cyMiXKHHX TpaBy, «IIpo 0XOpoHY IpaB Ha BUHAXOAH i KOPUCHI
Mozenmi», «IIpo oxopoHy mpaB Ha 3HAKM I TOBapiB i mocuyr», «IIpo
OXOpOHY TIpaB Ha KOMIIOHYBaHHS HAIliBIIPOBITHUKOBHX BHUP0OiB», «IIpo
MIPaBOBY OXOPOHY TeorpadiuHUX 3a3HAUCHBY, IHITUMH 3aKOHAMH Y KpaiHu
Ta MDKHapOJHUMH JJOTOBOPAMH;

— ¢y0’€eKTH aIMiHICTPaTUBHO-TIPABOBOTO 3aXHCTY: YIIOBHOBa)KEHI 0co0H,
npaBa Ta IHTEPECH SIKMX MOpYIIEHI — cy0’e€KTH IpaB iHTENEKTYaJbHOT
BJIACHOCTI, @ TAKOX KOMIIETEHTHI OPTraHH Jep>KaBHOI BJIaaAH, IPABOOXOPOHHI
OpraHw, cyn;

— MiJICTAaBM BUHUKHEHHs IpaBa Ha aJMiHICTPAaTHBHO-TIPABOBUH 3aXHUCT:
nii (0e3misIbHICTB), IO MOPYIIYIOTH NpaBa Ta IHTEpecH CyO €KTiB IpaB
IHTEJIEKTYyaIbHOI BIACHOCTI;

— ¢opmm i cmocoOWm  aAMiHICTPATHBHO-TIPABOBOTO  3aXHUCTY:
IOPUCIOUKITIIHI Ta HEIOPUCAMKLIWHI (OPMH 1 CIOCOOHM amMiHICTPaTHBHO-
IIPAaBOBOTO 3aXUCTY IIPaB iHTEJIEKTYaJIbHOI BIIACHOCTI, eper0ayeHi 3aKoHOM
Vkpainun «IIpo 3BepHeHHs TpomansH», KomekcoMm aaMiHICTpaTHBHOTO
CyJIOYMHCTBA YKpaiHH, IHIIMMHU aKTaMH 3aKOHOJABCTBA Ta MIXHAPOIHUMH
norosopamu Ykpainu [3, ¢. 22-30].

Mi>XKHapOAHO-NIPABOBI  aJMIHICTPATUBHO-IHCTUTYLIIHI ~ MeXaHi3MHU
OXOPOHH Ta 3aXUCTY IPAaB IHTEICKTYyalbHOI BIACHOCTI MOXKJIMBO JOCIIIUTH
Ha npukigaai  gisibHOCcTi  CBiTOBOT oOprawizamii Topriemi  (COT) Ta
BcecBiTHbOT opranizaii iHTenekryansHoi BiacHocTi (BOIB).

VYroaa npo 3acuyBanust COT Oyna ykinaaena 15 kit 1994 p. [4]. Onniero
i3 cxmamoBux Yromu mpo 3acHyBaHHA COT € Yroma mpo TOpProBelbHI aClieKTH
npaB iHTenekTyanpHol BiacHocTi (nani — Yroaa TPITIC) [5].

3a kpuTepieM TEpUTOPIaTBHOI Hii BHIUIAIOTHECS TaKi THIH MiXHAPOIHO-
MPAaBOBUX  aAMIHICTPaTUBHO-IHCTHTYHIHHUX  MEXaHi3MiB OXOpOHHU
IHTEJIEKTYaJIbHOI ~ BJIACHOCTI:  yHIBepCaJbHMH  MeEXaHi3M  OXOpPOHH
iHTenekryansHoi BiacHocti COT; yHiBepcadbHHIT MeXaHi3M OXOpOHH
inTenekTyanbHoi BracHocTi BOIB; perioHanbHI MeXaHI3MH  OXOPOHH
iHTeNeKTYaIBHOI BIacHoCTi [6].

3a kpurepiem (QyHKIIOHANBHOT Ta iHCTUTYHIHHOT B3aemomii i3 COT
MDXHapOIHO-TIPABOBI aJAMiHICTPAaTUBHO-IHCTUTYIIHHI MEXaHi3MH OXOpPOHHU
IHTETIeKTyanbHOI BJIACHOCTI MOAUIAIOTBECA Ha: 1) MexaHi3MH, AKi
3actocoBytoTbess COT it 3a0e3nedeHHs HaJIEKHOTO PIiBHS OXOPOHHU
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IHTEJIEKTYaIbHOI BIACHOCTI, mepeadaderoro Yroaorw TPITC; 2) mexaHizmu,
SIKI JIFOTh He3aexHo Bin Mexanismy Yroau TPITIC (3rigHo 3 MOJOXKCHHAM
ct. 5 Yromu TPIIIC), mo nependaueni Yromxoro TPIIIC Ta agmiHicTpyroThCS
BOIB; 3) mexanismu, ski KoHKypytoTh 13 COT 3a nmeBHMMH HampsiMamu
OXOPOHH IHTEJIEKTYaJIbHOT BJIACHOCTI 1 He agMiHicTpytoThes BOIB [6].

3a mexxamu COT 1ie MexaHi3M OXOPOHH IHTENEKTyaJIbHOI BIACHOCTI, 1110
3aCHOBYETHCSl HA MDKXHApOJHO-TIPaBOBiM Ta iHCTUTYWiHHIA ocHoBi BOIB i
SIKHA € YHIBepCaJbHUM (KOMIUICKCHIM) Ta pETrioHaJbHAM MEXaHi3MOM
OXOpOHH, M0 Ji€ JHWIIe MIOAO0 OKpPeMHX OO’€KTiB IHTEIeKTyaJIbHOI
BracHocTi. MexaHisMm BOIB Moxe miiTH MOBHICTIO aBTOHOMHO Bif
mexaHisMmy COT, omnak 3aBmsku COT edexruBHiCTH MexaHisMy BOIB
migBumryeTbes. OXopoHa iHTeNeKTyanpHOI BiacHocTi y pamkax COT
HEpPO3PHBHO IIOB’sI3aHa 3 IHCTUTYWIHHO-TIPABOBHMM MEXaHI3MOM OXOpPOHH
iHTEJIeKTyalbHOI BIacHOCTI, cTBopeHrM BOIB [6].

BaxnuBoro  XapaKTEpUCTUKOI  OXOPOHM  Ta  3aXHCTy  IIpaB
IHTEJIeKTyalbHOI BJIACHOCTI Ha MDKHApOJHOMY DiBHI € iX IHCTHTYLIiHHUI
MEXaHi3M.

MiKHApOAHUI I1HCTUTYUIHHMHA MEXaHI3M OXOPOHH IHTEJIEKTyallbHOT
BJIACHOCTI € CYKYITHICTIO CIeLialli30BaHMX MDKHApOJHUX IHCTHTYLIH, 3a
JOIIOMOTOI0  SIKMX  3a0e3leduyeTbcss  OpraHi3alifHO-TIpaBoBa  Ta
aJIMIiHICTPATHBHO-TEXHIYHA OXOpPOHA TIIEBHMUX OO0 €KTIB IHTEICKTYAIbHOI
BJIACHOCTI Ha MDXKHAPOIHOMY PiBHI IIISIXOM JOTOBIPHOI CITIBIIPaIli AEpKaB.
[ouunaroun 3 1967 p. Ta mo 1994 p. iHcruryuifiamii mexanism BOIB
CTaHOBHB OCHOBY JUIS MIKHApOIHO-TIPAaBOBOI OXOPOHM IHTEJIEKTYaJIbHOT
piacHocti, a wMmexaHisaMm COT JomoOBHMB Ta TNOCHIMB 1i, OJHOYACHO
3abe3neuyroun il MpakTHYHe BUKOHAHHS [12].

Mi>KHapOAHO-NIPABOBUI  aMIHICTPAaTUBHO-IHCTUTYIIHUI  MeXaHi3M
OXOPOHHM Ta 3aXKCTY MPaB IHTEIEKTYaIbHOT BIIACHOCTI MOXKHA BU3HAYHUTH SIK
MEXaHi3M OXOPOHM Ta 3axHCTy IpaB IHTEJIEKTyalbHOI BJIACHOCTI, LIO
CKJIAJIA€ThCH 13 TAKUX €IEMEHTIB!

— 00’€KTH TPABOBOTO 3aXHCTY: KOHKPETHI IpaBa Ta iHTEPECH CyO €KTIB
MpaB iHTEJEKTYyalbHOI BIIACHOCTI, TependaueHi HOpMaMH MiKHAPOIHOTO
IIpaBa Ta HalllOHAJIGHOTO 3aKOHOAABCTBA OKPEMUX KpaiH;

— Cy0’€KTH TIpaBOBOTO 3aXWCTy: YIIOBHOBaXE€Hi 0coOHM, TpaBa Ta
IHTepecH SKMX MOpPYIIEHI — Cy0’€KTH NpaB IHTEJNEKTyaJbHOI BIACHOCTI, a
TAaKOX YNOBOBAXEHI MIDKHApOJHI OpraHisamii, HamiOHANBHI OpraHH
JIep>KaBHOT BJIa i, TIPABOOXOPOHHI OpraHu, Cy/H;

— TMACTaBM BHHUKHEHHA TIIpaBa Ha OXOpPOHY Ta 3axWMCT: Hii
(6e3misTbHICTR), IO TOPYIIYIOTH TpaBa Ta IiHTEpecH CyO’€KTiB mpaB
IHTEJIeKTyaIbHOI BIACHOCTI;

— ¢opMu 1 cmocoOM OXOPOHM Ta 3aXUCTy: IOPUCAMKIINHI Ta
HEIOPUCIUKLINHI (OpPMHU 1 crOcOOM aIMiHICTPATHBHO-TIPABOBOTO 3aXHCTY
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MpaB iHTEJEKTYalbHOI BIACHOCTI, INependadeHi HOpMaMu MiKHAPOIHOTO
IpaBa Ta HAI[IOHAJIILHOT'O 3aKOHOABCTBA OKPEMHUX KpaiH.
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MOHATTS JEMOTI'PA®IYHOI COEPU
Y AAIMIHICTPATHUBHO-ITPABOBOMY BUMIPI

Kponuena Karepuna OgekciiBHa
PhD, ooyenm xaghedpu npusamnozo npasa
Kuiscoxuii nayionanbHull eKoHOMIUHULL YHIGepcumem
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VY nokTpuHI 1eMorpadiqHOro 3HaHHSI KaTeropist AeMorpagdiuHoro po3BUTKY
HAJISKUTH JI0 HAHOUIBII JMCKYCIMHMX 1 BOJHOYAC HallMEHII yCTaleHHX. Sk
Haronomrye B.C. Cremenko, y aemorpadiutiii HayIli TpUBaINHN Yac mepeBakano
OTOTOKHEHHSI PO3BHUTKY 3 TPOCTUM PYXOM HaceleHHs, TOOTO 3i 3MiHaMu
CTaTHCTUYHHX ITOKAa3HHUKIB HAPOKYBAaHOCTi, CMEPTHOCTI uM Mirparii. Takwmii
MIXiA, XapakTepHUH 11 EeMIIPUIHO-CTATUCTHYHOI aemorpadii, H03BOIIE
¢ikcyBaTH MacoBi HacHigkw AeMorpadidyHHX SBHIN, OAHAK He 3abe3medye
PO3YMiHHS iX CYTHICHOTO 3MICTy i He ()OpMy€e MiAIPYHTS IS TEOPETHIHOTO
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nosicHeHHs1  geMorpadiuanx 3MiH. Cam B. C. Cremenko oOIpyHTOBYE
HEOOXIHICTh TEepexoay A0 AEMOJIOTIYHOTO DIBHS aHajizy, Y Mexax SIKOro
JemorpadiuHuil PO3BUTOK PO3IVIIIAETHCS SIK MPOLEC 30€PEKEHHST ICTOPHYHO
copmoBaHOi Mipy HaceleHHA. Y TaKOMy PO3YMIHHI PO3BHTOK HOEIHYE
KUIBKICHI TTapaMeTpH 3 SKICHUMH XapaKTepHCTUKaMH JIFOJICHKOTO TTOTEHINANy i
BiloOpaXkae He JIMIIIE 3MiHY YHCEIbHOCTI HacesIeHHs, a i cTaH #oro (i3u4yHoro,
COLIAJILHOIO Ta JyXOBHOTO BIITBOpeHHS. BueHwil migkpecioe, 11O
neMorpagiuHuil  pO3BHTOK MAa€ CEHC JIMIIe TOJi, KO 3a0e3IeuyeThCs
BIATBOPEHHS HACENICHHS y JOCSATHYTIH ICTOPHYHIM Mipi SIK €IHOCTI SKOCTi Ta
KUTBKOCTI, a HE 33 PaxXyHOK (popMaJbHOI KOMITEHcallii nremMorpadiganx Brpart|l,
c.8-14].

VY TicHOMY 3B’SI3Ky 3 KaTeropiero aeMorpadidHOTO PO3BUTKY YV HAYKOBii
JTepaTypi po3riLAaeThes MOHATTS nemorpadiunoi kpusu. B.IL. IlickyHOB
MIPOTIOHYE TPaKTyBaTH JeMorpadiuHy KpU3y He SIK MPOCTY JNETOIyJISIII0 YU
TUMYACOBE 3HIDKCHHS OKpEMHX JAeMorpadiyHuxX MOKa3HHKIB, a SIK KpPH3Y
JIEMOpEaJbHOCTI, TOOTO HaJ3BUYAaHMN CTaH, 3a SIKOTO JIIOJHICTh BTpavyae
3MaTHICTh 3a0e3redyyBaTH TpHUBaje il CTaOUIbHE ICHYBaHHS y JOCATHYTIH
icropuuHiii Mmipi. HaykoBems Harosomrye, mo jgeMorpadiuyHa Kpusa €
(eHOMEHOM, SKUH HEe MOXe OYTH aJeKBAaTHO IOCII/PKCHHH JIUILE B Mexkax
JneMorpadiqHoi CTaTUCTHKH, OCKITBKH BOHA (hiKCY€ JIMIIE 30BHIIIHI MPOSBU
KpHU3H, HE PO3KPUBAIOYH Ii TTHOMHHUX NpuInH[2, ¢. 244]. OcobnuBy yBary
B. II. TlickyHOB 3BepTae Ha pOJIb MIrpalliifHOI CKIamoBOi y (opMyBaHHI
nemorpadiunoi kpm3u. Ha i#oro nymky, nemorpadiuna kaTtacTtpoda
MOYMHAETHCA TOAI, KOJM A0 3HWKEHHSA SIKOCTI HACEJICHHS IPUETHYETHCS
CTIMKMH HEraTHMBHUI MIrpaniiHM{ BIUIMB, IO TNPOSBISETHCS Y MacOBOMY
BIJIIUIMBI HACEJICHHSI 3 TEPUTOPiil i3 HECHPHATIMBUMHU YMOBAMH JKUTTS. Y
TaKOMY BHIQJIKy JeMorpadiuHi BTpatu HaOyBalOTh HE JIMIIE KiJIbKICHOTO, a
W CTPYKTYPHOT'O XapakTepy, 110 iCTOTHO IOCJIa0III0E MOTEHIIaN CYCIiIbCTBA
Ta fepxaBu[2, c. 245].

Bukianeni miaxoau 03BOJISIIOTH AIWTH BHCHOBKY, 1O JemorpadidHuii
PO3BUTOK 1 JeMorpadiyHa Kpu3a HE € B3a€MOBUKIIIOYHUMH CTaHaMHM, a
CTaHOBJIATH Pi3HI TPaeKTOpil PO3BHTKY AeMOrpadivyHOi CHCTEeMH 3alle)KHO
Bi 30epekeHHS a0o TopymieHHs ii ictopumdHO cdopmoBaHoi Mipu. [Ipu
IbOMY iX OCMHUCIICHHS HEMOXUIMBe 03 ypaxyBaHHS SK SIKICHHX
XapaKTEepPUCTUK HACENEHHS, TaK 1 IPOCTOPOBOI MOOIIBHOCTI, COLIAIBLHOTO
KOHTEKCTY Ta YMOB XHTTEMISTIBHOCTI JIFOHOCTI.

OTxe, ciif 3ayBaKuTH, 0 AeMorpadiyHuii po3BUTOK i aeMorpadiuHa
KpH3a pO3MIISNAIOTBCA HE JIMIIE SK Pe3yJbTaT CYKYMHOi Jii CoIiaabHO-
eKOHOMIYHUX 1 KyJbTYPHHX YHMHHHKIB, a fK TIPOILIECH, Ha SKi JepxaBa
HAMaraeTbCsi BIUIMBATH 32 JOIOMOTOI0  CIElialbHUX  YIPaBIiHCHKHX
MeXaHi3MiB.
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y HayKOBHUX JTOCITi HKSHHSIX, MIPUCBIICHUX npoOIeMaTHIi
JeMorpa(iuHOro PO3BHTKY Ta AeMOrpadiuyHOi Kpu3w, Bce OUIBII YiTKO
MIPOCTEXKYETHCS ifies MpO Te, IO Ii SIBUINA HE € BUKIIOYHO 00 €KTOM
HAYKOBOT'O CIIOCTEpPE)KEHHsS, a IepedyBaioTh y cdepi mizecnpsMoBaHOI
yBaru JepkaBH K cy0’ekra myOiiyHoro ynpasiuiHHA. Jlemorpadiunmit
PO3BUTOK 1 jaeMorpadidHa Kpu3a pO3INISAAIOTHCS HE JIMIIE SIK Pe3yJbTaT
CYKyNmHOI [ii COIiaJbHO-CKOHOMIYHUX 1 KyJbTYPHHX YWHHHUKIB, a SK
IpolecH, Ha SKi JepkaBa HaMarae€TbCs BIUIMBAaTH 33 JOMOMOTOIO
CIeTiabHAX YIPABIIHCHKUX MEXaHI3MiB.

VY 11pbOMYy KOHTEKCTi TI0Ka30BoI0 € mo3utlist A.O. Jlertsapa, IKuii OXHAM i3
MepmuX y BITYW3HSAHIN Hayli Iep>KaBHOTO YIIPABIiHHS CHCTEMAaTH3yBaB
MeXaHi3MH JepXKaBHOTO BIUIMBY Ha aeMorpadiuni mporecu. Haykosern
BUXOIMB 3 TOTO, IO JEpXaBa pearye Ha JAeMorpadidHi BHUKINKH 4epe3
CYKYITHICTh B3a€MOIIOB’SI3aHMX IHCTPYMEHTIB, Cepell SIKUX OCOOJIMBY DPOIIb
BiZIIrpaloTh ~ NpPaBOBi, EKOHOMIuHI Ta  iH(pOPMAIIIHO-TICUXONOTI4HI
MexaHi3Mu. [IpaBoBHMII MeXaHi3M Yy IbOMY IMiAXOAI CHpPSIMOBAaHMH Ha
(dopmyBaHHs 000B’SI3KOBHUX MPABUJI MOBEIIHKH y cepl CIMEHHUX, TPYIOBHUX
i MIrpalifHUX BIZIHOCHH, EKOHOMIYHMH CHpsSMOBaHMH Ha (iHAHCOBY
MIATPUMKY CiMeH 1 CTHMyJtoBaHHS OakaHHMX JeMorpagiuHuX pillleHb, a
iH(pOpMaLifHO-TICUXOJIOTIYHIHA - Ha (JOPMYBaHHS CYCHIJIPHUX yYCTAHOBOK i
cTaHmapTiB AeMorpadidHoi moBeminku([3, c. 198].

BomHouac, Ha Hanry AyMKy, HaBeJeHI Kiacu(ikamii MeXaHi3MiB Iep>KaBHOTO
VIOPaBIiHHA  TOTPEOYIOTh MOJANTBIIOTO aIMiHICTPaTHBHO-TIPABOBOTO
yrouHeHHs. JlemorpadidyHMii pO3BUTOK i JeMorpadiyHa Kpu3a HE MOXKYTb
PO3IISLIATHCS JIMIIE SIK 00 €KTH «YIPABIIHHS» Y HIMPOKOMY 3HA4€HHI IIHOTO
cioBa. Bonum mepeOyBatore y cdepi myOJaidHOrO ajMiHICTpYBaHHS, IO
niepedayae He JIMIIe 3aCTOCYBAaHHSI OKPEMHX IHCTPYMEHTIB BIUIMBY, a il 4iTKe
BU3HAYCHHS MpPaBOBUX (OpM, Mpolenyp, MeX JAep)KaBHOTO BTPYYaHHS Ta
rapanTii mpaB moauHd. Came TOMYy MeXaHI3MH Jep)KaBHOrO BIUIMBY Ha
nemMorpadiuHi Mpolecy JONUILHO aHATI3YBATH HE JIUIIE 3 MO3HUIN AEPKaBHOTO
VIIPaBITiHHSA, a IePeAyCiM Kpi3b MPU3MY aIMiHICTPATHBHOTO MPaBa, SIK CKJIaJI0Bi
€TMHOTO aJIMiHICTPATUBHO-TIPABOBOTO MEXaHI3MY PETyJIFOBaHHS JleMOorpadiqHoi
chepu. EnemMeHTaMHMm  Takoro  aJMIHICTPATHBHO-TIPABOBOTO  MEXaHi3MY
perymoBaHHs IemorpadidHoi cdepu €, Hacamrepen, HOPMaTHBHO-IIPABOBI
TIPUITHCH, 10 BW3HAYAIOTH LT, NPUHIMIM Ta NPIOPUTETH AeMorpadidHoro
PO3BHTKY; cucTeMa CyO’ekTiB  mmyOmiuHOi — ajgMiHiCTpamil, HAIUICHHX
BIATIOBIIHOIO  KOMIIETEHHi€r0 y  cdepi  gemorpadiyHMX  BiITHOCHH;
aIMiHICTpaTHBHI MPOLETYPH, 32 JOTIOMOTOIO SIKHX PEaNi3yIOThCs ieMorpadidai
pimIeHHST; TpaBOBi 3acO0M BIUIMBY, CIIPSIMOBaHI Ha KOPEKIiio jaemorpadidaoi
MOBEIiHKA Ta MIATPUMKY BiATBOPIOBAIPHHX IIPOIECIB; a TAKOX MeEXaHI3MH
KOHTPOJTIO, BIITIOBITAJILHOCTI Ta 3aXUCTY TpaB JIOAWHH y AeMorpadiunii chepi.
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Came y B3aeMonii Ta KOMIUIGKCHOMY 3aCTOCYBaHHI 3a3Ha4yeHHUX
€JIEMEHTIB  aJMIHICTPAaTUBHO-TIPABOBHH MeXaHi3M Ha0yBa€ 3IaTHOCTI
3abe3nedyBaTy He Jjuiie (popManbHe BUKOHAHHS OKPEMHUX YHPaBJIiHCBKHX
pilleHb, a ¥ JOCATHEHHS CTiHKOro IIPaBOBOTO pE3yJbTaTy Y BHITIAAL
BIIOPSITKOBAHOT'0, IPOTHO30BAHOTO Ta JIETITUMHOTO JIEPXKAaBHOTO BIUIMBY Ha
nemorpadiuny chepy. BomHouac cmim  3ayBaXKUTH, IO  MOHATTS
«nemorpadiuHa cepay, Ha sSKe CIPSIMOBAHUH TaKWi BIUIMB, HE MA€ YiTKOTO
H CHCTEMHOrO HOPMATHBHOTO 3aKpiIUICHHA, a WOTO 3MICT y HAyKOBIiH
JiTepaTypi TPaKTYeThCS HEOTHOPITHO, 3aJEKHO BiJ AHUCIHILIIHAPHOTO
KOHTEKCTY JOCIiIKCHHS.

Ha mamy nymky, nemorpacdiuna chepa Mae HU3KY XapaKTepHHX O3HAK,
10 JO3BOJIIOTH PO3TISAATH 1i K CaMOCTIHHMHA 00’€KT aaMiHiCTpaTUBHO-
IIPaBOBOTO perymoBaHHA. [lo-Tepiie, BOHa OXOIUTIOE CYCIIIBHI BiTHOCHHH,
OB ’s13aHi 3 BIATBOPEHHSIM HACEJICHHS, HOr0 MPOCTOPOBOIO MOOIUIBHICTIO Ta
SKICHUMH XapaKTepUCTHUKaMH, SIKI MalTh Oe3nocepenHe 3HAueHHs IS
iCHYBaHHS # PO3BUTKY JieprkaBu. [1o-apyre, 11i BITHOCHHU MAtOTh MyOIiYHAN
XapakTep, OCKUIbKH JepiKaBa BHU3HAE [eMmorpadiuni mporecu cheporo
myOJIiYHOrO iHTEpecy Ta 3[IHCHIOE MIOA0 HUX PEryiIaTUBHUE BrwmB. Ilo-
Tpere, nemorpadiyna cdepa XapaKTepU3YEThCS KOMIUICKCHICTIO, OCKIIBKU
MOEHY€E TIPaBOBi, COIialibHi, €KOHOMIYHI Ta OpraHi3amiiiHi eJIIeMEHTH,
IHTETpOBaHI B €IUHUIA MEXaHi3M ITyOJIITHOTO aJAMiHICTPYBaHHS.

Oco0muBoi JOKTpHHANEHOI Baru qemMorpadidna cepa HabyBae B yMOBax
MCIIBOEHHOTO BIIHOBIICHHA, KONH AeMorpadiuHi IpomecH mepecTaroTh
Oyt (pOHOBHM COLIATEHUM SBHUIIEM 1 TPAaHC(HOPMYIOTHCS y BH3HAYAIBHUHA
YUHHHUK BIiZOyZOBH JiepkaBu. MacoBi JIIOJCBKI BTpaTtd, BHMYIICHE
BHYTPIIIHE Ta 30BHIIIHE MEPEMIILIEHHs] HAacelleHHs, NeopMallis BiKOBOi Ta
npodeciitHol CTPYyKTypH, 3pOCTaHHS YaCTKH JieMOrpadiqHO BPa3IMBUX IPYI
3YMOBIIIOIOTh SKICHY 3MiHY 3MicTy nemorpadidyHoi cepu Ta IMOCHIIOITh
notpedy B il miJecnpsMOBaHOMY IyOJIIYHO-PABOBOMY pPETyNIOBaHHI. 3a
Takux yMOB jaemorpadiyna cdepa mnepectae 3BOAMTHCS A0 CYKYIHOCTI
MPOIIECiB BIATBOPEHHS HACEIICHHS Y BY3bKOMY PO3YMIHHI Ta OXOILTIOE
MIUTAHHSA pEiHTerpalii HaceJeHHS, BITHOBICHHS JIOJCHKOTO MOTEHIliamy,
3a0e3neueHHsT COLIaNbHOI CTIHKOCTI Ta JOBrOCTPOKOBOI IKHTTE3XATHOCTI
CYCITUTBCTBA.

VY micisiBOEHHMI TIepio]] fepkaBa BUMYIIEHA 37iHCHIOBATH JieMorpadidHy
MIOJIITUKY B YMOBAaxX IiJJBUIIEHO] HEBU3HAUCHOCTI Ta PH3MKIB, II0 3yMOBIIOE
3pOCTaHHS POMi AAMIHICTPATHBHO-TIPABOBHX MEXaHI3MIB SIK {HCTPYMEHTIB He
JIMIIIE PEryJATHBHOTO, a 1 crabinizamiitHoro BmmBy. Came ToMy aeMorpadidHa
chepa B meil mepion 00’€KTHBHO (OPMYETBCS SK KOMIUIEKCHHI 00’ €KT
MyOJIIYHOTO  aJMiHICTPYBaHHS, y MeEXax SKOTO TOEJHYIOTECS —3aBIaHHsI
BiJTHOBIIEHHSI YHCEITBHOCTI HACEJIEHHS, 30epeKeHHS OTO SKOCTI, 3a0e3MeUeHHS
TIpaB JIFOJJMHHM Ta peaiizamii ImyOJIiYHOro iHTepecy JepikaBu.
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3 ypaxyBaHHSM HAaBEJCHOTO BBaKaeMo, IO deMorpadiuna cdepa y
aAMiHICTPATMBHO-NIPABOBOMY 3HAYeHHi - I[I¢ CYKYIHICTh CYCHUIBHHX
BIZJTHOCHH, IIOB’SI3aHUX 3 BIATBOPEHHSM HACENICHHS, HOr0 HPOCTOPOBOIO
MOOUTBHICTIO, BIKOBOIO Ta COI[aJbHOI CTPYKTYPOIO, @ TaKOX SKICHUMH
XapaKTepUCTUKAaMU JIIOACHKOTO TOTEHINaly, y Mekax SKHX Jep)kaBa
3IIMCHIOE IiJIECTIPIMOBaHHI BJIJIHO-OPraHi3alliiiHuil BIUIMB 32 JOIIOMOT'OIO
aJIMIHICTPAaTHBHO-TIPABOBUX  3aco0iB, ¢opM 1 Tpoumeayp 3 METOH
3a0e3nedeHHs MyOIiYHOTO 1HTepecy, 3aXHUCTy IpaB JIOIUHHA Ta JOCATHEHHS
nemorpadigHoi CTIHKOCTI.
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OKPEMI IIMTAHHSA ITPABOBOT'O PET'YJIIOBAHHSA
BUHUKHEHHS TA 3AXHUCTY IIPABA BJIACHOCTI
HA HEPYXOME MAMHO B YKPAIHI

Jdemuyk Makcum PomanoBu4
acnipanm xageopu YugiibHO-NPABOBUX OUCYUNIIH MA CINAUCIUKU
Midxcnapoowuii eymanimapruil yHigepcumem
m. Odeca, Yrpaina

[TpaBo BiacHOCTI € OAHUM 3 6a30BMX PEUOBHX IIPaB, IO PETYIIOIOTHCS
Ta 3aXHIIAI0THCS LUUBUILHUM 3aKOHOJABCTBOM. BOHO /a€ BIACHUKY TIE€BHI
KIIFOYOBI IIpaBa: BOJIOAIHHS, TOOTO (hi3WYHOTO BOJIOMIHHS;, KOPHCTYBaHHS,
ToOTO eKcryaTamii pedi, ii 3acTOCyBaHHS i3 OTPHUMAaHHSM BHTOAM;
PO3MOPSHKEHHS, TOOTO MOXKIIMBOCTI BU3HAYATH JOJII0 MAHOBOTO 00’ €KTA.

Takum 9MHOM, TIPaBO BIACHOCTI JTO3BOJISIE BIACHUKY NpUMaTh Oyab-sKi
pilICHHS Ta BYMHATH Oynb-sKi Jii 1100 HaJeXKHOTO HOMy MaiiHa, IO He
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cymepedarb 3aKOHY 1 HE OOMEXYIOTh MpaBa TpeTiX oci0. BaximmBicTh
e()eKTUBHOI0 3aXHUCTy INpaB BIACHMKA HEPYXOMOI'O MaifHa NPOAMKTOBaHA
TUM, [0 BiA IBOrO 3aJICKUTh MAWHOBHI CTaH Ta BITbHA peaizaiis
MaTepialbHUX 1HTepeCiB IPaBOBIACHHKA.

@DaxTUYHO BOJIOJIHHA HEPYXOMHM MaiHOM HE 3aBXIHU O3HA4ae HasBHICTh
npaBa BJIACHOCTI HAa HEpPyXoMe MaifHO, sIKe y psAl BHUIAJKIB Mae OyTn
oopMmIleHe y BCTAHOBJICHOMY 3aKOHOM IOps/IKY. Tak, HepyxoMe MaiHO CTae
MaifHOM TIPaBOBJIACHUKA JIMIIIE TICIA i Jep’KaBHOI peecTparii i3 BHECCHHSIM
BigoMocTeit 70 JlepKaBHOTO peecTpy PEIOBHX IPaB Ha HEPYXOME MaifHO.

3a 3aradpHEM pPO3YMIHHSAM Y IMBUTICTHINI BH3HAYEHO pSI IIiJCTaB
BUHUKHEHHS MpaBa BJACHOCTI Ha HEPyXOME MaiHO, TOOTO «IOpHUIMYIHI
(bakTH, sIKi TATHYTH HAOYTTS IpaBa BIACHOCTI Ha HepyxoMe MaitHo» [3].

Y HayKkoBiif JiTepaTypi 3BepTaeThCs yBara Ha AesKi 3 MiICTaB BUHUKHCHHS
Ta HaOyTTs NpaBa BJIACHOCTI HA HEPYXOME MaiHO, 10 TIOUIMPEH] Ha MPaKTHILL:
«CTBOPEHHsI HOBOTO OO’€KTa HEPYXOMOTO MaiiHa, HamnpuKiIaa, Mg Yac
OyIIBHHUIITBA, KYIIBJIA-MPOJAK HEPYXOMOr0 MaiHa Ta IHIII YroAd INOJ0
BiIMy>KEHHS [IpaBa Ha HEPYXOME MaiiHO (JapyBaHHS, MiHa, TOIIO); 3BEPHEHHS
CTSITHEHHS1 Ha MaliHO IEpPBICHOTO BIIACHMKA 33 HOTO 3000B’S3aHHSMM; BHUITAJKN
MPaBOHACTYITHUIITBA — HAMIPUKJIAM, YCIaAKyBaHHS HEPYXOMOro MaiiHa (iznuHol
ocobm abo mepexin aKTHBIB BiJ peOpraHi3oBaHOI IOPUIMYHOI ocoOM 1o i
HACTYIIHUKIB; HaOYTTS IpaBa BIACHOCTI Ha Oe3xa3sifHe HepyxoMe MaiHO 4H
pedi, Ki He MaroTh BJIACHUKA a00 BIIACHUK SIKMX HEBIOMHIf; OTpHMMaHHS IpaBa
BJIACHOCTI Ha HEPYXOME MalHO 3a HaOyBaJIbHOIO 1aBHICTIO.

VY IUBLTICTHIN, «MOMEHT HaOyTTS TpaBa BIIACHOCTI JJIS Pi3HHUX THIIIB
MaifHa BHM3HAYA€THCS II0-PI3HOMY: IIPaBO BIJIACHOCTI Ha pyXoMe MaifHO
MepeXoUTh 0 HOBOTO BJIACHUKA HA MOMEHT Ilepeliadl 3a3HayeHoro Maiixa,
a MpaBO BJIACHOCTI HA HEPYXOME MailHO MEePEXOUTh O HOBOTO BJIACHHKA 3
JIaTH JIepyKaBHOI peecTpaliii mpaBa BIACHOCTI HA I1e HepyxoMme MaiHo» [1].

IIpaBoBHil cTaTyc BiIacCHHMKa HEPYXOMOTO MailHa € HEJOTOPKAHHHM Ta
TaKUM, LI0 3aXUINAETHCSI 3aKOHOM, TOMY MOXe€ OYTH OCKapKEHHH JHIIe Y
CyIoBOMY MOpsAKY. Taki cripaBW Ha MPaKTHI CYIiB 3 y4acTiO (i3WIHAX 1
IOPUINYHAX OCi0, i HaBiTh JEp)KABHHUX OpraHiB, HE PIiIKICTh, OCKLIBKH
HalJacTille BOHW CTOCYIOTHCSI 3HAUHHX aKTHBIB, OCOOJIMBO KOJH HIOETHCS
PO 3aXMCT MpaB HA HEPYXOME MaifHO i MalfHOBI KOMITJIEKCH KOMIIaHiH.

CuijJy HOTOTUTHCH 3 TIO3UIIIE€I0 OKPEMHX HAYKOBIIIB, SIKI 3a3HaYalOTh, IIO:
«HEOOXIHICTh 3aXHCTy INpaB BJIACHHKAa HEPYXOMOIO MaiiHa BHHHMKAE Yy
BHIIAIKaX 3ITKHEHHS IHTepeciB ABOX 1 Oiiplle YyJacHUKIB IHMBUIBHHUX
MPaBOBIIHOCUH, 30KpeMa: TMPH BHUKOHAHHI Yyroa IMOAO BiAUYKCHHS
HEpYXOMOTO MaifHa MDK TpOJaBIeM Ta MOKYMIEM; peaisaiii mpaB Ha
BUKOPDHCTaHHS  Ta  PO3MOPSUDKEHHS  YaCTKOBOK  BJIACHICTIO — MiX
CIiBBJIACHMKAMH, BHKOHAHHS JOTOBOPIB OPEHAW MiXK OpEHIONABIEM Ta
opeHJapeM; KOH(IIKT iHTepeciB IPaBOBIACHHUKIB OO0’ €KTIB, HaNpHKIaL,
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MEPEeTHH KOPJAOHIB CYCIMHIX 3€MENbHHUX MUISHOK; CTBOPEHHS HOBHUX
00’ekTiB, 30Kpema, OyAIBHHLTBO HEPYXOMOCTi; PpO30DKHOCTI  Mixk
MIPaBOHACTYITHUKAMHU, TOIIO» [4].

3 IOpUIUYHOI TOYKH 30pYy IOAIOHI KOH(IIKTH NMPU3BOIATH 1O PI3HUX
CyJIOBUX II030BiB, 30KpeMa: NpO BU3HAHHS paBa BJIACHOCTI Ha HEpPyXoMe
MaiHO; BUAIUICHHS YaCTKH HEPYXOMOTO MaiiHa; BUTpeOyBaHHI HEPYXOMOI'O
MaifHa y TpeTix oci0; BH3HAYEHHS IOPSAKY KOPUCTYBAaHHS HEPYXOMHUM
MaiHOM; YCYHEHHS TEpEIIKOA Yy KOPHCTYBaHHI HEPYXOMHM MaiHOM;
PO3IOINT HEPYXOMOTO MaifHa; BU3HAHHS yrof HEAIHCHIMH, TOIIO.

VY momibHUX crpaBax YacTO TMOPYIIYIOTBCSA 1 CYIyTHI IHTaHHS: IIPO
BiIIKOAYBaHHS 30MTKiB, KOMIICHCAI[iI0 MOPAJIBHOT IIKO/IH, TOIIO.

OpmHi€l0 3 YaCcTHX CHTyalii NPaKTUYHO € 3aXHCT NIpaB JOOPOCOBICHOTO
TOKyTIs (HaOyBada) IiJ] Yac BU3HAHHS IOTOBOPY KYIIIBII-TIPOIaXKy HEPYXOMOTO
MaiiHa HeZIiiiCHOIO, TaK SIK 0co0a, siKa MpoJalia HepyXoMe MaifHO, He MaJia rpaBa
Ha ¥ioro BinuyxeHHs. BusHanHs HaOyBaua JOOPOCOBICHHMM BHUMArae J0BENCHHS
TOro (hakTy, IO BiH Y MOMEHT YKJIaJIaHHs YrOJ1 He 3HaB 1 HE MITI 3HaTH MpoO Te,
10 BOHA 3 SIKMXOCh TPUYHMH HE MOXKE BIIOYTHCS, OCKUIBKM HPOJABELb HE Mae
npaBa BiI4y)KyBaTH MaiHO. THINOBWI TNpHKIa[ TMOMOHOT CUTyalli: KymiBis
HEpyXOMOT0 MaliHa y BJIaCHHKa, KU (paKTHYHO HE MaB NpaBa PO3MOPS/HKATHCS
MalHOM, OCKUIBKH a0o He OyB TakuM, ab0 MaB OTpPHUMATH 3TOMIY TPETiX Ocid Ha
YKJIAJICHHS I0TOBOPY KYTIBIIi-IIPO/IayKy HEPYXOMOTO MaifHa.

[Ilono BW3HaUeHHA NOHATTI «HAOyBaJbHA [aBHICTH», TO TYT CIIiA
3BEpPHYTH yBary Ha BH3HAUCHHS MOHATTA «HAOyTTs». Tak, mix MOHATTAM
«HAOYTTS» PO3YMIIOTh IOPHINYHE MOHSTTS, IO JO3BOJISIE OPOPMUTH ITPaBO
BJIACHOCTI Ha HEPYXOME MalHO Ha MiJCTaBi TPHUBAJIOrO BOJIOMIHHSA 00’ EKTOM
HepyxoMocTi. Lle MOXJIMBO JUIIE y CyIOBOMY MOPSAAKY, AKIIO (haKTHIHUI
BJIACHMK JIOBelle, IO BiH KOPUCTYBaBCS YYXHM MailHOM, SIKHM
JI0OPOCOBICHO 3aBOJIOJIB, 1 MPOMOBXKYE BIAKPUTO, CYMIIIHHO, Oe3nepepBHO
HUM BOJIOMITH, MPOTATOM He MeHite 10 pokiB 1m0/10 HEPYXOMOTO MaiiHa, abo
5 pokiB mono pyxomoro wmaifHa. I[Ipm mpomy, SK BU3HAYAEThCA Yy
OUBUTEHOMY 3aKOHONABCTBI YKpaiHHM: «y pa3i BOJOMIHHSIM MaiHOM
JOOpOCOBICHMM  BOJOZINBIIEM, Ha TIJICTaBi JOTOBOPY 3 BIACHUKOM
HEpyXOMOTo MaiHa, SKWH Ticis 3aKkiH4eHHs CTPOKYy [il J0roBopy He
npes’sSIBUB BUMOTH CTOCOBHO ITOBEPHEHHS HOMY IIbOTO HEPYXOMOTO MaiiHa,
JOOpOCOBICHUH BOJNOALTEIb, Ma€ MpaBO HAaOYTH NpaBO BJIACHOCTI Ha
HepyxoMe MaiHO 3a HaOyBaJbHOIO JABHICTIO 4epe3 I'STHAALSTH POKIB
JI06POCOBICHOTO BOJIOIHHS 3 Yacy CIUTUBY ITO30BHOI TABHOCTI» [2].

Jliteparypa:
1. Hinenxo JI. B. [luBiibHE MpaBo Ta MPOLEC : HABYATHHO-METOIUIHUMA
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AKTYAJIbHI TPOBJIEMM PEAJIIBALIT KAJIPOBOI'O
3ABE3NEYEHHS Y HAIOHAJILHII MOJIII YKPATHUA
TA IJISIXH iX OJOJIAHHS

Boiituyk Mukoaa MukojaiioBuy
3000y8au Kapedpu aoMinicmpamuerHo2o npaga
Hayxoso-0ocnionuii incmumym nyoniunoeo npasa
M. Kuis, Yxpaina

Jnst nigBuiieHHs e(peKTUBHOCTI CHCTEMH KaJpOoBOTO 3a0e3leueHHs Y
HauionanpHiit moninii YkpaiHu NOUIIBHUM € BIIPOBA/PKEHHS MPO30PHX 1
00’€KTUBHUX KPHUTEpIIB MNPUHHATTS KagpOBHUX pillleHb, KOMIUIEKCHA
uudposizalisi KaIpoBUX MPOLECIB, MOCHJICHHS MEXaHi3MiB BHYTPIIIHBOTO
KOHTPOJIIO Ta BIATIOBIJaNbHOCTI, & TAaKOX CTBOPEHHS HAJIC)KHUX YMOB IUIS
po¢eCIfHOTO0 PO3BUTKY ¥ COIIAIFHOTO 3aXHCTY MOMINEeHChKUX. Peamizaris
3a3HAUCHMX 3aXOiB CIpHUATHME (OPMYBAHHIO CydacHOi, e(eKTHBHOI Ta
mpoQeciifHO  OpiEHTOBaHOI  CHCTEMH  KaIpoBOTO  3a0E3MEYeHHS B
IIPaBOOXOPOHHUX OpraHax.

OxpiM 3a3HayeHHWX BHIIE MNPOOIEM, HOIUIBHO BHOKPEMHUTH HU3KY
JNOJATKOBUX YHHHHUKIB, IO OE3MOCEpeIHbO BIUIMBAIOTH HAa €(PEKTHBHICTH
peauizartii kaapoBoro 3abe3nedeHns y HarionanpHii mominii Ykpainu.

[To-mepure, ogHIEI0 3 aKTyalbHUX MPOOJEM 3aJIHMIIAETHCS HEIOCTATHIM
piBeHp TpodeciiHOi MIATOTOBKM IPAIiBHHKIB, sKi 0Oe3mocepenHbo
3MIACHIOIOTh KaJPOBY POOOTY B CTPYKTYpHHUX migpo3zainax HarionansHOl
noxinii Ykpainu. 3a yMOB NOCTIHHOTO OHOBJICHHS HOPMaTHBHO-TIPABOBOTO
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PETYIIOBaHHS, BIPOBA/DKEHHA HOBHX BHMOT JIO BEJCHHS KaJPOBOTO OOJIKY
Ta YIpaBJiHHA IEPCOHAIOM, HHM3bKHH piBeHb ()aXOBOI KOMIIETEHTHOCTI
KaJpOBUX IMPAIiBHUKIB MMPU3BOAUTD JI0 TOMUIJIOK Y KaJpOBOMY JiJIOBOICTBI,
3aTPUMOK y TPHUHHATTI YNPABIIHCHKHX pIlleHh 1 3HIKEHHS 3arajbHoOl
e()eKTUBHOCTI KaJ[pOBOT'0 aJAMIHICTpYyBaHHSI.

[o-mpyre, 3aiMIIacTbCs HEBPErYJIHOBAaHMM IHTaHHS pOTAIlii Kalpis,
HacaMmIiepe]] Ha KepiBHUX rocanax. BicyTHICTh 4iTKO BU3HAYEHOI, HAYKOBO
OOTpyHTOBaHOI Ta TPO30POI TONITHKHA pPOTALii CHOPHAE TPUBAIOMY
nepe0yBaHHIO OKpEeMHUX OCi0 Ha KepiBHHX MOcaaax, GOPMYBaHHIO CTIHKHX
HepOpMaTbHUX 3B’SA3KIB 1 IOCHJICHHIO KOPYIIIIHWX pu3nkiB. BomHouac
MpaKTHKa HEOOIPYHTOBAaHMX 1 YacTUX TIIePEMIlleHb TIPAIiBHUKIB 0e3
ypaxyBaHHS iX IpodeciiHOTo JOCBiNy, Creniani3amii Ta 0COONCTHX MOTHBIB
HETaTHBHO II03HAYA€ThCSA HA PIBHI MOTHBALii IEpcOHATy Ta SKOCTI
BHUKOHAHHS CITy)k00BUX 3aBAassb [ 1, c. 148; 2, c¢. 104].

llle omHMM CYTTEBUM HEIOJNIKOM € HENOCTaTHIM piBeHb iHTerpaii
HanionaneHoi mominii YkpaiHu B 3arajbHOJICpPIKaBHY CHUCTEMY KaapoBOi
mosiTikk. OOMEXEHa B3a€EMOMIS 3 IHIIMMH Cy0’€KTaMH JIepXKaBHOT'O
yIpaBiiHHS, 30Kpema 3 HalioHalbHMM areHTCTBOM YKpaiHW 3 IUTaHb
JICpKaBHOT  CIY)KOHM, 3HIDKYE MOJXIJIMBOCTI 3allpOBa/PKEHHS CY4YaCHHX
IHCTPYMEHTIB YIPaBIiHHSA JTIOJCHKHMH PECypCaMH, yCKIaIHIOE KOHTPOJb 3a
JOTPUMAHHSIM TPUHIMIIB JOOPOYECHOCTI, aHTHUKOPYIIIIHOI Oe3mexu Ta
PIBHOTO IOCTYITy TPOMAaJIsH 110 CIIYKOH.

Oxpemoi yBaru motpedye mpobiema 3a0e3medeHHs] TeHISPHOI PiBHOCTI
Ta IHKJIIO3MBHOCTI Yy KaJIpoBHX mpoueaypax. HesBakaroum Ha HasBHICTh
BIJIMOBITHMX HOPMAaTHBHUX TapaHTiii PIBHUX MOMJIMBOCTEH, y MPaKTUYHIN
JISUTBHOCTI OpraHiB MOJIIT JKIHKA ¥ Hajadl CTUKAIOTHCS 3 OOMEKCHHSIMU
10710 Kap €PHOr0 3pOCTaHHs, 30KpeMa IPHU MPH3HAYCHHI HA KEPiBHI MOCA/IH.
BiJCyTHICTh CHCTEMHHMX MEXaHI3MIB MIATPUMKH IPEICTABHUKIB COIIAIBHO
BPAa3NMBHX KaTEropii, 30KpeMa BeTepaHiB 00HOBUX Ail, 0ci0 3 iHBaIHICTIO
Ta Moyoaux (axiBmiB 0Oe3 MOCTaTHROrO MPodeciiiHOro IOCBimy, 3BYXKYE
KaJpOBUI pe3epB 1 IEPEeIKO/KAe IMMOBHOMY BHUKOPHCTaHHIO JIFOJICHKOTO
MoTeHIliamy aep>xasu [3, ¢. 139].

Crnip 3a3Ha4MTH, IO KOMIUIEKCHE BJIOCKOHAJICHHS KaapoBOi poOOTH B
HamionaneHi mominii YkpaiHn moTpeOye He JHINEe TEXHIYHOI MOJCpHizallii
OKpPEMHX HpoLenyp, a W TMOMHHOI TpaHc(hopMallii ynpaBIiHCBKOT KyJIbTYpPH.
Vnerbcs mpo (opMyBaHHS HOBOi KajApoBOi TApajMIMM, 3aCHOBAHOI Ha
MIPUHIAIIAX BiJIKPUTOCTI, JOOPOUECHOCTI, MpodecioHanisMy Ta Opi€HTallii Ha
CITy)KiHHS CYCHiJIbcTBY. be3 3MiHM IIHHICHHX 3acajl YIpaBIliHHSA MEePCOHATIOM
Oymp-sKi pedopmMaTOpChKi 3aX0JM MaTUMYTh (pparMEeHTapHHWN XapakTep i He
3a0e3neyaTh CTajloro J0BrOTPUBAIIOTO Pe3yJIbTaTy.
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3AT'AJIBHA XAPAKTEPUCTUKA 3HUKHEHHS BE3BICTH
TA HACWJIBHUIBKOI'O 3HUKHEHHS
B XEPCOHCBKOMY PEI'IOHY B IIEPHIE IIIBPTYY A
INOBHOMACHITABHOT'O BTOPTHEHHSI

Boiiuex Ouekciii CepriiioBuy
HAYATbHUK
Biooinenns noniyii Cxaooscvkozo PBII I'Y HII ¢ Xepconcukiil obnacmi,
acnipanm 2 Kypcy HA84AHHs Kapeopu KPUMIHAIbHO-NPAGOGUX OUCYUNIIH
Ooecvkutl depaicagnuil yHieepcumem HYymMpIilHIxX cnpas
M. Odeca, Yrpaina

Ilig wac moBHOMAacInTabHOI arpecii pocii mpotu Ykpainu XepcoHChKa
obmnacTe cTana ojHi€0 3 obOyacTeil 3 HaWOUIBIIOW KIJBKICTIO BUIAJIKIB
HACHJIHHUIIBKUX 3HUKHEHb HMBUIBHHUX OCI0 Ta IX HE3aKOHHOTO M030aBJICHHS
Bouti. Ile sABUIIE MacoBe i MOIIMpPEHe BiJl HANMEHIITUX CIJT 1 CENHI 0 MicTa
XepcoH 1 paifoHHUX TeHTpiB. DaKTUYHO BOHA CTaNa iHCTPYMEHTOM THCKY
Ha I[MBUIbHE HACEJICHHA XEpPCOHIIMHU Yy O0poTh0i 3 MPOYKpaiHCHKUMHU
rpoMajsTHaMU, SIK CTociO (hopcyBaHHS CIIBIIpaMi 3 OKYMAI[iHHIM PEKAMOM
Ta MPUIYIICHHS CBOOOJH CII0BA Ta AYMKH 3arajioM.

3arajoM MOXXEMO MIIHTH BHCHOBKY, LIO Ha TEpUTOPii XEepCOHCHKOTO
perioHy KpHMiHAIbHI MPABONOPYIIEHHS IPOTH HUBUIBHUX OCi0, MOB'sI3aHi 3i
3HUKHEHHSIMH, TIOMIISIOTHCS Ha JABi KaTeropii: 1) HacHIbHUIIbKE 3HUKHEHHS
JIO/IeH, TOJII0 SIKUX MU He 3HAeMO (TepeBaKHO BUKPAACHHS Ta IOJAJIbIIe
yB's;3HEeHH 0e€3 OyIb-KOTrO CIIUIKYBaHHS 13 30BHIIIHIM CBITOM) Ta
HEe3aKOHHE MM030aBJIEHHS BOJI (3aTPHMAaHHS/BUKPAACHHA TPHUBAIICTIO 0 2
THXKHIB, TICIIS 9OT0 0c00a 3BUTBHSIETHCS).
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AHai3 Ta JOCIiKSHHS BUTIAIKIB HACHIBHUIIPKOTO BUKPAJCHHS Ja€ TICBHE
PO3YMiHHSI METH TAaKOTO BHKPAJEHHS Ta XTO € Horo meror. Tak, 3a mepiie
MBpiY4sl MOBHOMACIUNTAOHOTO BTOPTHEHHS HA TEpUTOpii XEpCOHIIMHU 3
BHajocs 286 0cib, iIeHTU(IKOBAHKX 5K KEPTBH HACHILHHUIILKIX 3HUKHCHB, 52
(18%) Ta 49 (17%) Oynu komumHiME ydacHuKaMu ATO Ha mpoykpaiHCBKHX
MiTHHTax/BojIoHTepamu/akTuBicTamu [1]. Lle cBimuuTh npo crpody NpuIyIHTH
YKPaTHCHKUH CIIPOTHB IUISIXOM OOPOTHOM 3 HOTO aKTHBHOIO YAaCTHHOIO, @ TAKOX
60pOTHCS TIONEpey THX, XTO Mae 0OHOBHIA OCBIJ i OTEHLIIHO MOXe OpaTn
y4JacTh y 30poifHOMY OTIopi.

[Hmoro kateropiero € KpuMchbki Tartapu (21 Bumamok - 7, 5%), mo
00yMOBIIEHO iX MEPEBAKHO MPOYKPATHCHKOIO IMO3HUINEI0, a TAKOXK THUM, IO
meBHa ix wactmHa micma aHekcii 2014 poxy Oyma 3MyIIeHa ITOKHHYTH
tepuropito APK gepe3 nepeciigyBanHs i ocenmiacs B XepCOHCHKiH 001acTi
(nepeBaxxHO B ['eHIKCbKOMY paloOHi), 1 TakMM 4YHHOM paHime Oyna
HEIOCTYITHA JIJIsl POCIHCHKUX MEPECIliIyBansb [2].

Bukpanenns mocamoBux ocid MicreBoi Biagu (19 pumazakis - 6, 6%) ta
yneHiB MicueBux pan (15 BumankiB - 5, 2%) € cBigYeHHsIM cnpoOu
OKYNaLiHHOT BJIaJM CHOHYKATH MPEJCTaBHUKIB IIUX KaTeropiit 1o cmiBmparii
y Takuii cmoci6. Ile HeoOximHO I «ieramisamii» OKymamii B o4ax
YKpaTHCBKHX TPOMaJSH i, 30KpeMa, ISl MiAKPIIUICHHST HapaTUBy Mpo Te, [0
«YKpaiHa BiAMOBMIACS BiI you», «3 HOBHUM YpsSJOOM Bce Oyzae Kparmey;
KOPHUTYBaHHsS BepTHKajJel amMiHicTpamii okymamiiHoi Biamu, 60poThba 3
MIPOsIBaMH MIPOYKPATHCHKHUX HACTPOIB; CTBOPEHHS «picture» HIOUTO MUpPHE Ta
JIOOpOBITEHE TIEpEMIIIeHHsT YKPATHCEKUX TEPUTOPIN Ta HACENCHHS JI0 POCiix
[3].

Jocuth 4acTo 00'€KTOM 3HUKHEHb OYJIM KONHUIIHI mpaBooxopoHui. Crix
3a3HaynTH, 10 OoQimiiiHa Biaga 3apaxoBye 10 Ili€i karteropii Oijbiie
BUKpazeHux. O3HallOMJIIEHHs 31 CHHCKaMH «IpaliBHUKIB B OpraHax
OKYHaLi{HOT BiaJu», Y TOMY YHCIi «IIPaBOOXOPOHHOI», CBIJYUTH IPO TE,
oI0  BeJIMKa I1X  KUIBKICTh -  IIEHCIOHEPH/KOJMIIHI  MpalliBHUKU
MIPaBOOXOPOHHHUX CHCTEM (0COOIHBO paITHCHKUX YacCiB).

Hopsim 3 iHmWM, CIiA BIAMITHTH, MO0 OKYIAIliifHA BIIaa aKTHBHO
HaMmarayiacsi MepeKOHATH NPAI[iBHUKIB OCBITH CIIBIpAIfOBATH 3 HUMH 1
MPALOBAaTH HaJ POCIHCHKUMHU TporpaMaMu. BinxwieHHS i€l mpomo3uiii
a0COJIOTHOIO OiNBLIICTIO BUMTENiB (Hanpukiaja, y XepcoHi smme 2 3 60
LIKUJT MTOTOAMIINCS CHIBIPALIOBATH) HPU3BEIO A0 MOCHICHHS TUCKY HA HUX.
3adikcoBaHO OMHAMIATE BHMAAKIB (4%) 3HUKHEHb MTPALliBHUKIB OCBITH [4].
B ocHOBHOMY I1e CTOCYETHCS KEPIBHUKIB HABYATIBHHUX 3aKJIAIIB, IICIII 9OTO
BiIOYBa€THCS «3MiHA KEPIBHUITBA» HA KOJIAOOPAIliOHICTIB.

Cepen iHmMX KaTeropiii HEOOXiTHO BiI3HAYMTH arpapiiB, KypHAJICTiB,
CBSIIIEHHOCTY)KUTEIIB, YB'I3HEHUX.
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Cnig 3a3HauuTH, mo 30ip iHpopMalii, 0coONMMBO MOAPOOUIL Ta
00CTaBUH BHKpaJIeHb JIIOJEH, YCKIAaIHIOEThCS BIJCYTHICTIO MOOLIEHOTO
3B'A3KY, BIJICYTHICTIO IHTEpHETy B TI€pPEBaXKHill OLIBLIOCTI HEBEIHKHX
HaceJIEeHUX ITyHKTIB XepCOHCHKOI 00JacTi Ta psAAOM IHIIMX MarepialbHO-
TEXHIYHHUX CKJIaTHOMLIIB [5].

CTaTHCTHUYHO BIamoOCs MiATBepauTH, Mo y 123 Bumagkax (45%)
POCIHChKI BifiChKOBI BUKpAJHU JIFOJICH 13 BIACHUX JOMIBOK, IO CBITYHUTH PO
ninectpsaMoBane «hunt» came Ha X 0ci0 Ta ONOCEPEAKOBAHO IMiATBEPIKYE
iHpopMamito 3 BIOKPUTHX JDKEpPeN NpO ICHYBaHHSA y BOpPOTa CIIHCKIiB
akTuBicTiB,  ywyacHHKIB ATO,  KepiBHHKIB  OpraHiB  MiCIIEBOTO
CaMOBpS/TyBaHHA, KOJHIIHIX Ta JiIOYAX MPANiBHUKIB IPaBOOXOPOHHHUX
opraHis; y 40 Bumagkax mrozxeil 3arpumyBanu Ha Onokmoctax (14%); 3a
CJIOBaMH OYEBHIIIB, II€ YaCTO TPAIULIIOCS MICIS TOTO, SK BOHU 3HAXOIUIN
SKych 1H(OpMAIIO MICNs MNEePEeBIPKU CIUCKY, SKHH BUKOPHUCTOBYBAIIU
pociiiceki BificbkoBi; y 20 Bumaakax (7%) ue Oyno Ha poOodomy micui -
NepeBaYKHO YMHOBHUKM Ta IpaliBHUKH OCBiTH; y 28 Bumaakax (10%)
KEpTBU OyJI BUKpaJieHi 3 Hapaj, MPOBEJCHUX MICLEBUMH KUTEISIMU NPOTH
pociiicekoi arpecii Ta okymnauii MpOTAroM MNEPUIMX MICSIIB BiHH; CIif
3a3HAYUTH, IO JEsIKi yYaCHUKH HapaJ OyiM BHKpaJeHi Mi3Hille Ha BYJIMII,
KOJIM BOHM B)K€ WIIIM I0J0MY; Ha BYJNHUII 3adikcoBaHo 37 BHKpaaeHb
(13%), micmsa sxux 3HEKIH Jronu; y 38 Bumaakax (13%) obGcraBuHH
BHUKpaJIeHH 3'icyBaTH He Baanocs [1].

Curyamis momo kimacudikamii oci0, ski Oymu He3akOHHO Mo30aBieHi
BOJIi, TIPUHIIMIIOBO BIiIPI3HSETHCS BiJl CUTYyalii HACWIBHUIBKUX 3HUKHCHB.
Bceboro 3a mepuie miBpiudsi MOBHOMACIITaOHOTO BTOPTHEHHS 3a(iKCOBaHO
68 BUMAJKIB, y TOMY YHMCII: [IOCAIOBLI MicieBoro camoBpsytyBanus (13%),
nenyrtatu micueBux pan (7%), yuacauku ATO (7%), akTUBICTH/BOJIOHTEPH
(6%) [1]. ITepeBaxkna OINBUIICTh MUX JIIOJIEH TPUBAJIMM Yac YTPUMYIOThCS
pociiicbkuMH BilicbKOBUMH. Tako HE3aKOHHO yB’SI3HEHUMH OYJIM KOJIHMIIHI
MIPaBOOXOPOHIIi, KPUMCBKI TaTapH, epMepH, BUUTEII, )KYPHAIICTH.

Amnaniz 00CTaBMH HE3aKOHHOTO IM030aBJICHHS BOJI A€ TaKi Pe3yJIbTaTH:
y 29 Bunankax (43%) pociiicbki BiiCbKOBI 3aTpUMYBAJIH JIIOJEH HA BYJIUII,
o0 B TOEJHAHHI 3 aHANI30M NPEAMETHOTO CKJIANy JIFONEH 1 TPHBaJOCTi
TPUMaHHS TMiJl BapTOIO CBIYMTH MPO T€, IO TaKi 3aTPUMaHHS JyXX€ 4acTo
Oymu ¢ineTpyrounMu 3axoxamu; y 16 Bumaakax (24%) moneit Oynu
3atpuMani Baoma; y 9 Bumaznkax (13%) me Oyno Ha poOoOTi, NepeBa>kHO
YHHOBHHKHY Ta MPAIiBHUKHU OCBITH; Y 4 Bunaakax (6%) me Oyiu BUKpajeHHS
3 MITHHTIB, IO TPOBOAWIHCS MICIEBHMHU JKHUTEISIMH MPOTH POCIHCHKO1
arpecii Ta oxymamii B mepmr Micsami BiffHM;, y 3 Bumankax (4%) wicie
HeBizome; y 2 Bumankax (3%) Ha 610kmocTax Ha aBTomnsixax [1].

Ilin wac mepmMx MIECTH MICAIIB TOBHOMACIITA0OHOTO BTOPTHEHHS
TPHUBAJICTh IOJIOHY MICII BHKpAJCHHS Taka: 10 1 Micsand - 75 BUIAIKiB
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(26%); Bin 1 mo 2 wmicsmiB — 121 Bumagok (42%); Big 2 mo 3 wmicsmiB —
71 Bunanok (25%); Oinbie 3 micsuiB - 19 BunankiB (7%). Ilpu mpomy, y
MePeBaXKHii OUTBIIOCTI TPUMAHHS i BapTOIO OyIo 10 5 AHIB a00 BiA 5 THIB
JI0 IBOX THXKHIB [1].

Pazom 3 THM, CIifi 3ayBaXKHUTH, IO KiJIBKICTh 3apCECTPOBAHHUX BHUITAJIKIB
HE3aKOHHOT'O 3aTPHMaHHs/T030aBIeHHs BOJI € NMPOIOPLIIfHO MEHII TOYHOIO
[0 BiJHOIICHHIO 10 BUMAJIKIB HACWJIBHUIBKOI'O 3HUKHEHHS, OCKUIBKH B
OUTBIIOCTI BUIAJKIB POMUYI 3aTPUMAHUX/BUKPAJACHUX HE 3BEpTANHCSA 3a
JOTIOMOTOIO Bifipa3y B OUIKyBaHHI KUTBKOX IHIB, IO 3MEHIITY€ ITOBiOMIICHb
PO KITBKICTH KOPOTKOCTPOKOBUX 3aTPUMaHb.
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MICLIEBI OPTAHH ITYBJITYHOI AJIMIHICTPALIT
SIK CYB’€KTH ITYBJIYHE AIMIHICTPYBAHHS CYCILILHAX
BIJHOCHMH Y CO®EPI APXITEKTYPHU TA TH)KUHIPUHTY

Binuxk Makcum BonogumupoBuy
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Kuiscoxuii nayionanbHull eKoHOMIUHULL YHigepcumem
imeni Baouma I'emvmana
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M. Kuis, Yxpaina

Cuctema cy0’ekTiB myOmiyHOI agMiHicTpamii, ki 3MIHCHIOIOTH MyOIivHe
aJIMIHICTPYBaHHSA CYCHUIBHUX BITHOCHH Yy cdepl apxiTeKTypu Ta
IHPKUHIPUHTY Ha CHOTOJIHI ITPEJICTaBIICHA HE JIMIIE LECHTPAITbHIMU OpraHaMH
BHKOHABUYOI BJaJIH, MPO SKi OyJI0 3a3HAYEHO BUINE, a TAKOX 1 MiCIIEBUMHU
OopraHaMy BHKOHaBYOI BJIaJ[i Ta OpraHaMH MICLEBOIO CaMOBPSIYBaHHS SIKi
peati3yloTh BIANOBIOHY JiSUIBHICTH SIK Ha pErioHaJlbHOMY Tak 1 Ha
MicueBoMy piBHI. [Ipy 1poMy Ha BIINOBIIHUX pPIBHAX Taka IisUIBHICTh
OJIHOYACHO 3IHCHIOETHCS CEKITbKOMAa PI3HUMH Cy0’€KTaMH HapajieibHO
BIJIMOBITHO JI0 MOKJIaJI€HUX Ha HUX 3aKOHOJIABCTBOM IOBHOBa)KEHb 200 THX
MMOBHOB&)XEHb, fAKi Oynu 1IM jeneroBaHi. 30Kpema, KOMIIECTCHIT B
JOCIIDKYBaHii cdepi OTHOYACHO PO3IMONMUICHI HAa MICIIEBOMY PiBHI MiXk
MICIICBIMH PaJaMH Ta MiCIEBUMH JCp)KaBHUMH aIMIiHICTPAIisIMH, 8 TAaKOK
BUKOHaBYMMHM OpPTaHAMH 3 IIUTaHb JEP>KaBHOT'O apXiTEKTypHO-OyAiBEIbHOTO
KOHTPOJIIO CUIBCHKHX, CEIMIIHUX, MICBKHX paJl, sSIKi yTBOPIOIOTHCS NIPU HUX.
PerionansHuii ke piBeHb aAMiHICTpyBaHHS 3abe3medyerscst Panoro
MiHicTpiB Ta BepxoBHoto Panoro ABroHomHOI PecriyGuikn Kpum, a takox
00JacHUMHE Ta pallOHHUMH paJaMHy Ta Jep>KaBHUMH aIMiHICTpaIisIMH.

AHanmi3yloun perioHalbHUIl piBEHb BapTO 3BEpPHYTH yBary Ha
MMOBHOBA)XEHHS, IKMMH BiJIMOBITHO IO 3aKOHOAABCTBA HAJIIJIEH] TaKi OpTaHH.
[ToBHOBakeHHS y cdepi MicToOynyBaHHS OpraHiB Bmagun ABTOHOMHOI
Pecniy6nikn  Kpum 3adixcoBani B Tekcti cr. 10 3V «IIpo ocHoBH
MiCTOOYAyBaHHs». BiAMoOBiAHO [0 TOJOXEHb i€l CTaTTi  cepen
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KOMITETEHI[IN 3rafjaHuX OpTraHiB MOXHA TEPETIYATH HACTYITHI: peaizaiis
JiepkaBHOT MOJITHKK Yy cdepi MicToOyayBaHHS Ha TepUTOPil ABTOHOMHOI
PecnyOniku Kpum, po3po0iieHHs cXxeMH IUTaHyBaHHS TEPUTOPil ABTOHOMHOT
PecniyOnikn Kpum Ta 11 OKpeMHX YacTHH; YTBOPEHHS OpraHiB 3 INUTaHb
MIiCTOOYIyBaHHS Ta apXiTEKTypH, KEPIBHHUILTBO iX IiSUIbHICTIO; OpraHizawis
pO3pOoOKH Ta TPOBEJCHHSA CKCIICPTU3M, 3aTBEP/UKCHHS 1 peaizallis
pecrryOsikaHCBKUX  MICTOOYIIBHMX IIpOrpaM, NPOEKTIB 00’€KTiB, IO
OynyroTbcs 3a paxyHOK Oromkery ABtoHoMHOI Pecmy6miku Kpuwm;
OpraHizarisi MpoBeJeHHS poOiT, MOB’A3aHUX 3 MPUHHATTAM B EKCIUTyaTAaIlifo
3aKiHYeHHX OYHIBHHIITBOM 00 €KTIB; OpraHi3allis OXOpOHH, pecTaBpalii Ta
BHUKOPHCTAHHS MIaM ATOK apXiTEKTYPH i MiCTOOYIyBaHHS; BCTAHOBJICHHS Ta
3MiHa MeX HacCeJIeHMX ITyHKTIB BIiANOBITHO /M0 3aKOHOAABCTBA IIIOJO0
KOMIUIEKCHOTO PpO3BHUTKY Teputopii ABTroHOMHOI PecmyOmikn Kpnwm;
BpaxyBaHHS IHTEPECIB BiJIOBIIHIX TEPUTOPIAILHUX TPOMaJL IPU BUPILICHH]
MUTaHb [UIAHYBaHHS TEPUTOPi Ha perioHasbHOMY piBHI TomIO [1].

[ToBHOBa)KEHHSI JPYroro cy0'ekra, SKMH TaKOX BHKOHYE JISUIGHICTBH i3
IMyOJIiYHOrO aJMiHICTPYyBaHHs Ha PETiOHAJBLHOMY piBHI, 3aikcoBaHi B Mexax
HACTYIMHOI CTaTTi BKa3zaHOro 3akoHy Ykpainu. Otxe, cT. 11 3V «lIpo ocHoBH
MicToOyyBaHHsS» HaJuIsge oONacHi Ta paloOHHI paaud HACTYIHHM IEpesikoM
TIOBHOB&)KCHB: PO3POOJICHHS Ta 3aTBEPDKCHHS CXEM IUIAHYBaHHS TEPUTOPIH,
MICTOOYIIBHUX IporpaM oONacTi 4 paioHy; 3aTBEpKCHHS PETiOHATBHUX
MICTOOYIIBHUX TIPOTpaM; BCTAHOBJICHHSA Ta 3MiHa MeEX HACEICHHX ITyHKTIB,
3aTBEpPKCHHS 00JACHUMH pagaMi MicTOOYIiBHOI JOKYMEHTAIlii 001acTi TOIIOo
[1]. ¥V cBoro wepry cr. 13 mpOro 3aKOHOZABYOTO AaKTy MICTHTH TIEpeIliK
KOMIIETEHIIIH SIKUMU HaJIJIEHO O0JIacHi JiepkaBHI afMiHICTpallii, 30kpema, 10 iX
MOBHOB)KECHb BIIHECEHO: Y3rO/DKEHHS IHTEPECIB TEPUTOPIAIBHUX TPOMaJL IIPH
IUTAaHYBaHHI TEPUTOPIH; PO3POOJICHHS 1 MOJAHHS HAa 3aTBEPIPKCHHS O00IaCHUX
MICTOOYIBHUX TIpOrpaM, CXeM IUIAHYBaHHsS TEpUTOpii 00JacTi; po3risia
MPOMO3HUINi MO BCTAHOBJICHHIO Ta 3MiHI MEX CUI, CEJHMILN; OpraHi3arfii
€KCIePTHU3U MICTOOYIIBHOI TOKYMEHTALIT JJIs1 TEpUTOpIiid 1 HaCeJIeHNX IyHKTIB
o0sacTi Tormo [1].

Hanmani Ham BapTo 30CepeinTHCh Ha XapaKTEPUCTHI MOBHOBAXXEHb
OpraHiB, sIKi 3000B’s13aHi 3a0e3MeuyBaTh JOCTIKYBaHY HAaMH TisJIbHICTH Ha
MiCIIeBOMY piBHi. Sk HamMu Bke OyJ0 paHime 3a3HaueHO IyOJivHe
anMIHICTpYBaHHS CYCHUIBHMX BIJHOCHH y cdepi apXiTeKTypu Ta
IHKUHIPDUHTY Ha MICIIEBOMY PiBHI 3a0e3MeuyeThcsi OJHOYACHO MiCLEBUMHU
pazamu, MiCIIEeBUMU JIEP>KaBHUMHU aIMiHICTPAIliSIMH, & TAKOK BUKOHABYMMH
OpraHaMH 3 TNUTAaHb JEPKABHOTO apXiTEKTypHO-OYIiBEIFHOTO KOHTPOIIO
CITbCHKUX, CEMIIHUX, MICHKHUX Pa/l.

[Mepiinm i3 BKa3aHUX OPTaHiB 3 XapaKTEPUCTUKHU TOBHOBaXKEHb SIKOTO MU
po3mnouHeMo OyayTh MiclieBi paau. Ha cboroHi BiAMOBIIHO 10 OHOBIEHUX
NpaBWJl  aJMIHICTPATUBHOTO  MOJUIY Ta  BIPOBA/UKEHHS  MIMPLIO]
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JeTIeHTpaTi3allii MiCIeBl paju MOAUIAIOTECS HAa MiChKi, TOOTO YTBOpPEHI B
MICTaX, CeJNUIIHI — YTBOPEHI B CEJMILNAX Ta CIIbChKI — YTBOPEHI B Celax.
Komrmnekc moBHOBaxkeHb y cdepi MiCTOOyIyBaHHS, sIKi NMPUTaAMaHHI UM
opranam BusHa4eHo cT. 12 3Y «IIpo ocHoBH MicToOyayBaHHs». BinnosinHo
JI0 11i€T CTATTi 10 OCHOBHMX ITOBHOBa)XEHb MiCHKHUX, CEJHIIHUX Ta CLITBCHKUX
paa y JOCHiKyBaHid Hamu cepi BIIHOCHUTHCS: 3aTBEPIKCHHS MiCICBUX
nporpaM, IeHepaJIbHUX IUIaHIB BIINOBIAHWUX HACEIICHUX IYHKTIB, IUIaHIB
30HYBaHHS TEPHUTOPIH, a 3a IX BIACYTHOCTI - IETANbHUX IUIAHIB TEPUTOPIMH.
Ha wmicneBi paan TakoX MOXyTh OyTH TOKJIAJeHI W IHII ITOBHOBa)KCHHS
BIZIMIOBITHO IO 3aKOHOAABCTBA, a TAKOK BOHU MOXYTh AEJICTYBaTH YaCTHHY
CBOIX TIOBHOB&)XCHb YTBOPCHMM IIPH HHX BHKOHABYMM oOpra€aMm abo
BiJNIOBiTHIM MICIIeBHM Jep>KaBHUM afaMiHicTpamisM [1].

HactymauM cy0’ekToM IyONIidHOTO aqMiHICTPYBaHHS Ha MiCIEBOMY
piBHI € MiclleBa JepkaBHa anMiHicTpamis. [IOBHOBa)KEHHS MiCIIEBUX
JCpKaBHUX  aJMIHICTpaliil, sKi peaji3yloThCs UUISIXOM MYOJIYHOIOo
anMiHicTpyBaHHs, 3akpimieHi ct. 13 3Y «lIpo ocHoBH MicTOOyayBaHH:». Y
Iifl CTaTTi BU3HAYEHO, 1[0 MICLEBI JepXaBHI aaMiHICTpaIlil yIOBHOBaXKEHI
Ha: peaji3alilo JAep)kaBHOI MOJITUKM Yy BIANMOBIIHIM cdepli Ha CBOIH
TEpUTOpIi; TUIAaHyBaHHS TEPUTOPId Ha BIANOBITHOMY pPiBHI; MiJrOTOBKY
MIPONO3HIIIH O TPOrpaM COLiaTbHO-€KOHOMIYHOTO PO3BHUTKY BiJIOBiTHOI
Tepuropii;  iHQOpPMYBaHHA  HAceJICHHA TIPO IUIAHH  PO3MIIICHHS
HAaBOXJIMBIMIMX  MICTOOYMIBHUX, TPOMHCIOBHX, CHEPTeTHYHUX 1
TPAHCIIOPTHUX KOMIUICKCIB; 3a0€31e4eHHs OXOPOHU KYJIbTYPHOI CIaIIIHN
Ta MOHITOPHHT 3a0yJOBHM Ta IHIIOTO BUKOPUCTAaHHS Tepuropii. [Ipu mpomy
MICBbKI JiepKaBHI anMiHicTpauii MicT 31 cremianbHUM ctatycom Kuema Tta
CeBacToroJs BIIMNOBIAHO 10 3aKOHOJIABCTBA MAlOTh OKPEMi TOBHOBAXKECHHSI,
J0 SIKMX HaJle)KUTh, 30KpeMa, OpraHizaiisi po3poOKM Ta eKCHEepPTU3U
MiCTOOYAIBHOT JOKYMEHTAIIIi Ta MiArOTOBKA 11 10 3aTBep pKeHHs [1].

V Toi1 e "ac cT. 14 3ragaHoro 3aKOHy HaBOJIUTH MEPeEIiK TOBHOBAXXEHB,
SIKI TPUTaMaHHI 11e 0JJHOMY CY0’€KTY, SIKUM € BUKOHABYl OPraHu CUIbChKHUX,
CeNMIIHUX Ta MIChKHX pan. Jlo iX OCHOBHMX ITOBHOBaXXEHb BiJHECCHO
JISUTEHICT IOMI0: BU3HAYCHHS TEPUTOPIi U MiCTOOYIIBHUX MOTPeO 3TiTHO
3 pIIIEHHSM pajy;, BCTAHOBICHHS HA BINNOBITHIN TepHUTOpii pPEKUMY
BUKOPUCTaHHSA Ta 3a0yJOBH 3eMelb;, HaJaHHA MICTOOYIIBHHX YMOB i
oOMekeHb 3a0y/IOBM 3€MEJNBbHUX JAUISIHOK; 3a0e3ledyeHHs po3poOku i
MOJAHHS Ha 3aTBEPKCHHS BINMOBIMHUX pall MICHEBUX MICTOOYIIBHUX
Mporpam, TeHEepATbHUX IIJIaHIB, NETATLHUX IJIaHIB, TUIAHIB YEPBOHUX JIiHIH;
OpraHizamisi OXOpPOHM KyJNbTYpHOI CHIAIIIMHHU;, OpraHizamis poOirT,
IIOB’S3aHUX 13 CTBOPEHHAM 1 BEACGHHAM MiCTOOYIiBHOTO KaaacTpy
HaCeJIeHHUX IMyHKTIB TomIo [1].

OcTaHHIM 13 OpraHiB MICIIEBOr0 PiBHS, 10 MOTPeOyE HAIIOTO aHATI3y, €
cy0’eKkT myONiYHOI aJMIHICTpaIlii, SKOMY BIIMOBITHO IO 3aKOHOIAaBCTBa
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JISJIETOBaHI TIOBHOBAYKEHHS MO0 3IiHCHEHHS JEPKABHOTO apXiTEKTypHO-
OyMiBEITbHOTO KOHTPOJIIO Ha Micusx. BimnmoigHo a0 4. 3 cT. 6 3V «Ilpo
perymoBaHHS MICTOOYAIBHOT JisUTBHOCTI» BCTAHOBJCHO, IO OpraHaMH
JICP’KABHOTO  apXiTCKTYpHO-OYIIBEIBHOTO  KOHTPOIK €  CTPYKTYpHI
MiIPO3AUIH 3 MUTaHb JIeP)KaBHOTO apXiTeKTypHO-Oy/iBEIbHOTO KOHTPOIIO
KuiBcbkoi Ta CeBacTOMONBCHKOI MICBKHX JEpXKaBHHX aJMiHICTpalliii Ta
BHKOHABUYI OpraHW 3 THTaHb JCPKABHOTO apXiTEKTYpHO-OYIIBEILHOIO
KOHTPOJIIO CUTBCBKUX, CEUIIHAX, MiCbKUX pax. [Ipu mpomy 4. 5 cT. 7 11OTO
K HOPMAaTHBHO-TIPABOBOTO aKTy BH3HAYECHO, IO 3rajlaHi OpraHd y Mexkax
BIANOBITHUX  [ICNETOBAaHMX IIOBHOBAXCHb 13 THTAaHb [EPKABHOTO
apXITeKTypHO-OyAiBETFHOTO KOHTPOIIIO € IiIKOHTPOJIBHUMH HEHTPAIEHOMY
OpraHy BUKOHaBYOi Biagu B naHiil cdepi, Todoto JIAM. V¥V Toif ke Hac
JOIAM  ymoBHOBaXCHHWH  3MIHCHIOBAaTH  JEp)KaBHUA  apXiTEKTypHO-
OymiBeNbHMU HAIJIA[ 3a PIIICHHSIMM IMX OpPraHiB, a TaKOX BIJMOBIIHI
PIIIEHHS MOXYTh OYTH OCKapKCHUMH B CYJOBOMY MOPSJAKY 3a MpPaBUIaMU
aJIMIHICTPATHBHOTO cyaounHCTBa. OnHAK, 4. 2 CT. 7 I[bOr0 3aKOHY MiCTHTb
3aCTEpPeXEHHs sKe mependavae, 1m0 y pasi SKIIO Taki OpraHd He Oyiu
YTBOPEHHI NpUTaMaHHI iM NOBHOBaXeHHs1 peamizytorbesi IAM Hampsimy
[2]. 3axoHODABCTBOM, 30KpEMa, Ti€IO 3K CT. 7 BCTAHOBJIEHI OOMEXEHHS 111010
MMOBHOB&)XEHb TAKMX OpPTaHiB JAEPKaBHOTO apXiTeKTypHO-OYIiBEIFHOTO
KoHTporo. KpurepieM po3MeKyBaHHS IMOBHOBa)XCHb 3TafaHUX OpTraHiB
BHCTYIA€ KJac HACIIAKIB (BiAOBIZaIBHOCTI) 00’€KTiB OYAIBHUITBA IIOAO
SIKMX 3OIACHIOETBCS BIAMOBITHUN KOHTPOdb. OTXe, BIiANOBIOHI MicIeBi
OpraHd PO3MOAUICHI 32 KOMIICTEHIi€cro Ha ABi rpymu. o mepmoi rpymu
BITHOCSATHCSI BHKOHABYI OpraHM 3 MHUTaHb JCPKABHOTO apXiTEKTYypHO-
OymiBEIbHOTO KOHTPOJIFO CUIBCHKUX, CEJIHI[HHX, MICBKAX paj, 1[0 He
BITHOCSTBCS 10 MICHKHX paji HACCIICHUX MYHKTIB, SKi € aIMIHICTPATUBHUMU
LEeHTpaMH 00JacTel, Ta MICBKUX paJi HACEJICHUX IMYHKTIB 3 YHCENIbHICTIO
HaceneHHs noHax S50 Tucsu. Taki OpraHdM YHOBHOBaXKEHI 371HCHIOBATH
JIepKABHUHN apXiTeKTypHO-OYAiBEIbHII KOHTPOJIb JIMIIIE 100 00’ €KTIB, 110
3a KJIAcOM HAaCHiAKiB (BiAMOBIZANILHOCTI) BITHOCATHCS JO OO’EKTIB 3
HezHauHUMH Hacuinkamu (CCl) ta po3ramoBaHi y Mexax BiJIOBITHHX
HACENICHUX ITyHKTIB. [IpyTy K TpyIy CKJIaJar0Th BUKOHABYI OPTaHU 3 IUTAHb
JepKaBHOTO  apXiTEKTYPHO-OYIIBENEHOTO  KOHTPOII  MICEKHX  pan
aJIMIHICTpAaTHBHHAX UCHTPIB OOJacTell Ta HACEJCHUX MYHKTIB, IO MAarOTh
HaceneHHS MmoHan S50 THCSY, a TaKOX CTPYKTYPHI MiAPO3AUTH 3 THTaHb
JIEP)KaBHOTO  apXiTEKTYpHO-OYMIiBEIBHOTO  KOHTpoiro  KuiBchkoi  Ta
CeBacTONONBCHEKOI MICBKHX Jep:KaBHUX anMiHicTpamif. Opranu apyroi
TpyNH YIOBHOBaXKEH! 3MIMCHIOBATH JEeP)KaBHUN apXiTEKTypHO-OyaiBeTbHUN
KOHTPOJb MIOAO OO’€KTiB, IO 3a KJIACOM HACHIJKIB (BiIMOBiTAIBHOCTI)
BimHOCATBhCsT 0 00’ekTiB 3 HesHaunumu (CCl) Ta cepemnimm (CC2)
HACIIIJKAMH Ta PO3TANIOBaHI y MEKaX BINNOBITHHX HACEICHUX IYHKTIB.
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JlepkaBHUH apXiTEeKTYypHO-OyiBeNbHUH KOHTPOJbL IIOMO YCiX IHIIUX
00’exTiB OyaiBHUITBA 3/ilicHIOEThCS tuiie [IIAM Hampsmy [2].

[epenik MOBHOBa)KEHb BKa3aHMX MICLIEBUX OpIaHIB, SIKUM JEPXKaBOO
OyJl0o  JIeJIeroBaHO  MOBHOB@KEHHS IIOAO  3/AIHCHEHHS  JEpPiKaBHOTO
apXiTEeKTYpHO-OyIIBEIbHOTO ~ KOHTPOJIIO,  BH3HA4aeTbess  [IpuMipHUM
MOJIO)KEHHSIM PO OpraHd  JEp)KaBHOIO  apXITEKTYypHO-OYAiBEIbHOTO
KOHTPOJIIO, 1[0 3aTBepKeHe nocraHoBoro Kabinery MinicTpiB YkpaiHu Bifj
19 cepmns 2015 p. Ne 671. Y TekcTi [pOT0 MPUMIPHOTO MTOJIOKEHHS, a caMe
Ha piBHI I. 4 BCTAaHOBICHO, IO JO KOMIIETCHIIi 3TaJaHWX OpraHiB
HAJIe)KUTh. BHKOHAaHHA IIOBHOTO KOMIUIEKCY Mii Mmoxo ohOpMIICHHS
JOKYMEHTIB, SIKi JalOTh IPAaBO HA BUKOHAHHS IMIATOTOBYMX Ta OyHiBEIHHHUX
poOIT i MPUHHATTA B eKCIUTyaTalifo 3aKiHYCHUX OYHiBHHITBOM 00’ €KTiB;
3MIMCHEHHS JIEpXKABHOTO apXiTEKTypHO-OYIiBEIHHOTO KOHTPOIIO, & TAKOX
KOHTPOJIIO 32 BUKOHAHHSIM MPUIKCIB MMOCAJA0BUX OCI0 BiIMOBIIHUX OpraHiB;
NPOBEJCHHS PpO3MISAY CIPaB Mpo aIMIHICTPaTHBHI NPaBONOPYLICHHS
noB’si3aHi 3 iX MISUIBHICTIO Ta CHOpaB IIPO MNPaBONOPYIIEHHS y cdepi
MicToOyiBHOI AisbHOCTI TOWIO [3].

OcraHHIM 13 OpraHiB Biajy, 1110 MO BUCTYNAaTH Cy0’€KTOM MyOIi4HOTO
anMiHiCTpyBaHHS B cdepi apXiTeKTypud Ta IHKUHIPDHHTY, € BIICHKOBI
anMiHicTpanii. [losBa BiINOBITHMX OpraHiB B HAmIii AepikaBi, K OyIo
3raJlaHo paHinie, 0OyMOBJIEHa BBEICHHIM Ha TEpHUTOpPii YKpaiHM BOEHHOTO
craHy. BilickkoBa aaMiHICTpaIlisi 3 MOMEHTY CBOTO YTBOPEHHS BiJIIOBiTHO
70 3aKOHO/ABCTBA IiepeiiMae Ha cebe YacTWHy a00 BCi TOBHOBaXKCHHS
OpraHiB MICIEBOI BIIQJH MPEICTABICHUX ACPKaBHUMH aIMiHICTpamisMU Ta
OopraHaMy MICIIEBOTO CaMOBpsIIyBaHHsS Ha BIJIOBIAHII TepuTOpiabHii
onuuwuii. [ToBHOBaXkeHHsI BifiCbKOBOI aamiHicTparii 3akpirieHo 4. 2 cr. 15
3V «Ipo mpaBoBuil peKUM BOEHHOro ctany» Big 12.05.2015 Ne 389-VIII.
Cepen ycix KOMIIETEHIIH, MOKEMO BHOKPEMHUTH HACTYITHI MMOBHOBa)KEHHS
BIHCBKOBUX  aJMiHICTpalii HaceJeHWX MyHKTiB, 110 TOB’s3aHl 3
PETyJIIOBaHHIM apXiTEKTypHOi Ta IH)KUHIPUHIOBOI MisIBHOCTI: HaJaHHS
BINOBITHO JO 3aKOHY MICTOOYIIBHHX YMOB 1 OOMExeHb 3a0ymOoBH
3eMENIbHUX IUISHOK, BHpIMICHHS BIONOBIZHO IO 3aKOHY IIHTaHb
pETyIIIOBaHHS 3€MENIbHUX BiJIHOCHH; NMPUIHATTA pIilIEHb PO OOCTEKEHHS
OyxiBenb 1 cropynl, TMOIKOMKEHUX BHACTINOK O0MoBHX Hiff Tomo. OKpim
LBOI0 IIYHKTOM 9? posminy V  «[IpukinueBi nonoxenus» 3Y «lIpo
peryiroBaHHsS MiCTOOYIIBHOI JisITBHOCTI» Ha Mepiof Aii MPaBOBOTO PEXXUMY
BOEHHOTO CTaHy Ta HPOTATOM OIHOTO POKY MicCis HOTO NPHUITMHEHHS Yu
CKacyBaHHSl JI0 TTOBHOB)XCHb HAYaJbHUKIB BIHNCHKOBUX aJMiHiCTpariit
BIJIHECEHO YXBaJIOBATH PO3MOPSDKEHHS, SKAMH BHM3HAYAIOTBCS MEXI
TEPUTOPiNl I SIKUX PO3POOIIIOTECA CXEMH PO3MIMICHHS. 3aTBepKEeHa
cXeMa pO3MIIIEHHS B CBOIO 4epry HaJae MpaBO PO3MIIyBaTH THMYacOBI
CHOPY/IH JUIS KHUTTE3a0€3MIeUCHHS HACCJICHHS Ha 3eMEJIbHUX AUISIHKAX Oyab-
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sIKO1  KaTeropii, KpiM TIEBHUX BUKIIOYEHb, O€3 3MiHM IX IIJILOBOTO
NpU3HaveHHs [2].
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OUPPOBI AKTUBU TA AKAYHTH Y COLIAJIBHUX MEPEXKAX:
IIPABOBI ACIIEKTH CITAIKYBAHHAA

SIkoByieB Makcum JleHucoBuy
3000y8au ocgimu 2 poKy
Opyeoeo (macicmepcbko2o) pieHs 8UW0i 0ceimu
Hasuanvno-naykoeuii incmumym npasa
Kuiscorkoeo nayionanvnozo ynisepcumemy
imeni Tapaca lllesuenxa
M. Kuis, Yxpaina

Hudpora TpaHChOpMAIList CYIaCHOTO CYCIUITECTBA 3YMOBIFOE€ HEOOXIiTHICTH
TEOPETHYHOTO TIEPEOCMUCIIEHHS (DYHIAMEHTAJbHUX TPUHIMINB IIPUBATHOTO
TIpaBa Ta yJAOCKOHAJEHHS JisUIbHOCTI IHCTUTYTIB MPHUBATHOTO IpaBa. Y HbOMY
KOHTEKCTI KOHIICTIITis MOCTIHTYCTPiaTEHOTO CYCIILIBCTBA,
pospobiiena Jlenienom  bemtoM, Bu3Hauae iHpoOpMalil0 SK  KIFOYOBHH
cycrinpHuA pecype [4]. Manyens Kactenbe po3risiae cydacHy BipTyaslbHY
peanpHicTh (a00. SIKi BiH THINIE — peajbHY BIPTYyaldbHICT) Kpi3b NPU3MY
MEpEeXKEBUX CTPYKTYP, IO PYHKITIOHYIOTH Y IIM(POBOMY CepeIoBHIIIi [6].

3a cBOiM IUBITI3AiHAM 3HAYEHHSAM Ta MaclITaboM cydacHa IU(pOBa
PEBOJIIONIISL  CIIBBIAHOCUTBCS 3 iHpOpMAIiiHOIO  TpaHCOpMAITiETo,
3aTI04aTKOBAHOK BMHAMIEHHAM ApyKapchkoro Bepcrata M. I'yrenGeprom
[2], mo pagukanbHO 3MiHMJIA CIOCOOM CTBOPEHHS Ta IIOIIUPEHHS
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iHdopmarii. SKmo apykapchbKuii BepCTaT CIPHUSB TONIMPEHHIO 3HaHb Y
MarepianbHiil ¢opmi, To I[HTepHeT 3yMOBHMB IX JemaTepiaiizamilo, IO
pu3BeIIo 10 (popMyBaHHS HOBOI KaTeropii 00’€KTiB LIMBIIBHUX MPAB.

VY wMexax (opMyBaHHS JOKTPUHHM UM(POBi3alLii MPHUBATHOIIPABOBHUX
BiznocuH (digital private law), o6rpyHTOBY€eTBCS, 110 0c00a HYHKIIOHYE HE
mume y (izudHOMy, ane W y HuQpoBOMY MPOCTOpi. e 3yMOBIIOE IMOSIBY
uQpoBoi cauMHN K HOBOTO ()eHOMEHY NMPHUBATHOTO NpaBa.

Bigrak mocrae mNWTaHHA: IO CTAaHOBHTh UHU(POBY CcHAmIUHY Y
TIPaBOBOMY PO3YMiHHi?

VY cyyacHil IWBUTICTHYHIA TOKTPUHI KpaiH KOHTHHEHTAJIBHOI IPaBOBOI
ciM’i copmyBaimcs 1Ba KOHIENTYaIbHI IiIXOAN 10 BU3HAYCHHS IIPaBOBOI
MIPUPOIH MUPPOBUX aKTHBIB K 00’ €KTa MUBLILHUX MPaB.

[epmmii — xopHopanbHHN (MaTepiadbHHI), [0 TPYHTYETBCA Ha
KJIaCHYHOMY PUMCBKOMY PO3YMiHHI peul sIK TijieCHOro 00’eKTa Ta JOMIHYeE y
HIMEUBKill IpaBoBid Tpagumii. Y #Horo Mexax UU(PPOBI aKTUBU He
BU3HAIOTBCS peYaMHM dYepe3 BIACYTHICTh MarepiaJbHOro CcyOcCTpaTy.
BinmoBigHO 1O KOPMIOPATBHOTO MiJXOAY <JIHIIEC TUICCHI 00’€KTH MOXYTh
BU3HABATHCS peYaMH, L0 BUKIIOYAE IU(POBI aKTUBU 3 KaTeropii 00’ekTiB
pedoBoro npasay [8].

Hpyruit migxin — iHkopnopainsHui (res incorporales) XapaKTepHHN s
¢paHIy3pKOi Ta ITaNiHCHKOI MPaBOBHUX CHCTEM. BiH BHXOTUTH i3
PO3LIMPEHOTO PO3YMIiHHS MaiiHa Ta JOIYCKae ICHyBaHHS HeMaTepialbHHX
00’€KTIB K CaMOCTIHHUX O00’€KTIB MUBUIBHOTO 000pOTYy. Y HBOMY
KOHTEKCTI IU(PPOBI aKTHBH MOXKYTH PO3TIISIATHCS K CIEIU(idHI MaifHOBI
npasa abo 00’extu [8].

3a3HaueHa AMXOTOMis O€3MOoCepeHhO BIUIMBAE HA  MOXKIHBICTH
BKJIFOUESHHS IM(PPOBUX aKTHBIB J0 CKJIAJy CIIaJIINHH.

KiacuuHa ~ KOHCTpYKLisSi ~ CHaJKyBaHHS, 10  0a3yeTbCsl  Ha
MPUHIUI «Successio in  universum iusy, Tepeadavae mepexim yciei
CYKYITHOCTI MpaB Ta 000B’SI3KiB CIIaJKOAABIIS 0 CIIAIKOEMIIIB.

OnmHak 3acTOCyBaHHA LOTO TNPHHIUIY JO LU(PPOBUX aKTHUBIB
YCKIIQIHIOETBCSI IXHBOIO IIPAaBOBOIO IIPUPONIOI0. AKAyHT Y COLiaibHIN
Mepexi He MoXe OyTH peIyKOBaHHU IO €IUHOTO 00’€KTa, OCKUIBKH BiH
CTaHOBUTH CKJIaJHy IPaBOBY KOHCTPYKIIIO, KM TO€AHYye: 1) MaiHOBI
npaBa (IpaBO BUMOTH /IO IIaTOPMH, €KOHOMIYHA IIHHICTB); 2) mpaBa
IHTENEKTyaIbHOI BIACHOCTI; 3) 0COOMCTI HEMAifHOBI IpaBa, 30KpeMa MpPaBo
Ha TPUBATHICTH 1 TAEMHUITIO KOPECTIOHCHITI].

3 ormsmy Ha 1€ TMOCTa€ MUTAHHS: YM MOXE Takuil 00’ekT OyTH
MPeAIMETOM YHIBEPCAIbHOIO MPABOHACTYITHHUIITBA, Y1 HOTO CIIiJ| PO3IIISIaTH
SK CYKYIHICTh IIpaB, 4YacTHHA 3 SKHUX € HeBimdyxyBanumu? CyuacHe
IIPaBOBE PETYJIOBAHHSA IMU(POBHUX AKTHUBIB XapaKTEPU3YETHCS KOHQIIKTOM
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MDXK iMIIEpaTHBHUMH HOPMaMH CIIaJIKOBOTO TIpaBa Ta JOTOBIPHUMH YMOBaMH
IUPPOBUX TIATPOPM.

Sk 3asHavae 1. Macmec, TpaHCHAIlIOHANBHUN Xapaktep I(poBoro
PUHKY  YHEMOXXJIMBIIIOE  BpaxyBaHHS  HalliOHAIBHUX  OCOOIMBOCTEH
craakoBoro mpasa [8]. YMOBH KOPHCTYBaHHS 4acTO MICTATH 3a00pOHY Ha
repenady akayHTIB MICJIs CMEPTI KOpHCTyBada, MO (aKTHIHO OOMEKYE
cnaakoBi mpasa [9]. JlogaTkoBUM acmekToM € HeOoOXiAHICTh 3abe3redeHHs
6anaHCy MiX IPaBOM CIIAJKOEMIIIB Ta OXOPOHOIO NMPHBATHOCTI, BKIIOYAI0UN
TAEMHHIIIO KOPECTIOH/ICHTII1.

[IpaBonopsinku €BPOIEHCEKUX JIepKaB IEMOHCTPYIOTh pi3HI Mojeni
IIPaBOBOTO PETyIIOBaHHS HU(PPOBOI CHAIIITHN

Himenpkmit  migxim ©0a3yerbcss Ha  TPUHOWIN  YHIBEpCAIBHOTO
IIPaBOHACTYITHHUITBA Ta 3HAXOANTH BiOOpakeHHs y pimeHHI DexepansHOro
BepxoBHoro cyny Himewunnu Big 12.07.2018 (III ZR 183/17), sikum
BU3HAHO MOXIIMBICTh CIIaIKyBaHHs HHU(POBUX akayHTIB [7].

Cyn (GhaxTHYHO 3aCTOCYBaB MPHHIMI (PYHKI[IOHATIBHOI €KBIBAJICHTHOCTI,
SIKMM NPHUPIBHAB LIU(PPOBE JIUCTYBAHHS IO TPAJHULIHHOTO.

®paHIy3bKuil MiAXII IPYHTYETHCS Ha NPIOPUTETI 3aXUCTY MEPCOHATIBHUX
JIaHUX Ta 3aPOBA/KYE MEXaHI3M «IUPPOBUX AUPEKTUBY, IKUMH «0co0a 111e
3a )KUTTSA Ma€ 3MOTY YiTKO BH3HAUWTH, SIK came ii gaHi MaioTh 30epiraTucs
abo mepemaBathcs michus cMeptTi» [S]. Iramifickka MOAeTh BHKOPHCTOBYE
«MEPCOHATICTUYHUN MiAXig», AOMyCKAYH AOCTYIN A0 IMHU(POBHX JaHHX 3
HAsIBHOCTI JIETITUMHOTO iHTepecy wieHiB cim’1 [10].

B Vkpaini BaXJIMBHM €TamoM CTalo0 BHECEHHS 3MiH a0 LluBinmbHOTO
KozieKkcy YKpaiHH Ta 3alpoBajKeHHs KaTeropii «undposoi pedi» (ct. 179-1
HK VYkpainu), 0o CTBOpWIO MEPEeIyMOBU I BKIIOYEHHS MH(PPOBUX
aKTHUBIB JI0 CKJIQAy CHAIIMHK BiamoBigHo a0 ct. 1218 1K Ykpainu [3] Ta
CBIIYMTH PO MOCTYIOBY aJanTalil0 HAI[lOHAJBHOTO 3aKOHOJABCTBA JIO
U(pPOBOT PeasbHOCTI.

BonHouac, sik o6rpynroBye P. A. Maiinanuk, nudposa pid € 00’ekTom,
110 TIOEJTHY€E O3HAKH pedi Ta MaifHOBOTO IIpaBa, 110 3yMOBIIIOE HEOOXiTHICTh
(opMyBaHHS HOBOI TOKTpHHAIHHOT Mogemi [1]. OcobnmBoi yBaru motpedye
mpobiemMa JIOCTyNy JO KPHUINTOAKTHBIB, n¢ (HaKTUYHE BOJIOIIHHI
TpaHC(OPMYETHCS Y KOHTPOJIb HaJl NPUBATHHUMHU KIIOYaMHM, II0 HE MOXKeE
OyTu 3a0e31e4eHo TpauIiHHUMHU IOPUINYHIMHU MEXaHi3MaMHU.

[udposa crnaamuHa CTaHOBUTH HOBHH ()EHOMEH NPHBATHOTO IIpaBa,
KUl He Moke OyTH aJleKBaTHO BPEryJbOBaHUI Yy MeXax KIaCHUYHHX
MIPaBOBUX KOHCTPYKIIiH.

3 ommsaay Ha 1€, MOJAIBIINA PO3BUTOK CIAJKOBOrO IIpaBa Mae
BiZOyBaTHCA IUIIXOM: JOKTPUHAIBHOTO IIEPEOCMHUCIEHHS KaTeropii
00’€KTiB MUBIIBHUX TPaB; PO3MIMPEHHS TPHUHIMITY SUCCESSIO in universum
ius Ha 1MGPOBI aKTHBHU; IHTErpawil TEXHOJOTIYHHX MEXaHi3MiB y MpaBoOBe
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perymoBaHHs; 3a0e3nedeHHss OanaHCy MiXK NpPaBOM Ha CIIAJKyBaHHS Ta
npaBoM Ha mpuBatHicTh (ius ad vitam privatam).

IMu¢ppoBa emoxa CTaBUTH MEpea IHUBUIBHUM MPAaBOM (yHIAMEHTATbHE
MUTAHHSA: YK 3/aTHAa KJIaCM4YHA CcHcTeMa ius Civile amanTyBatucs 1o HOBOI
PeaTbHOCTI, HE BTPATUBIIH CBOET CHCTEMHOCTI Ta JOKTPHUHAIBHOI IITICHOCTI.
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IHCTUTYUIMHA EBOJIIOLIS CYIY
€BPOIIENCHKOI'O COIO3Y: IMILIIKALII JJIs1 PEGOPMU
CYJI0OBOi CHCTEMMU YKPATHU

I'axiumii Bagum MukoJiaiioBuy
acnipanm xageopu €6pOnetcbKo20 Ma MidkcHapOOHO20 npasd
Jninposcokuti Hayionanvrull ynieepcumem imeni Oneca I'onuapa
Hayxosuii kepisnux: Bepexuna K.B., 0.ropuo.nayk, npogecop,
3a8i0y8ay Kagheopu €8poneticbK020 ma MiXcHapoOHO20
npaea [{ninposcvkuil Hayionaneru yHieepcumem imeni Onecs I onyapa
M. [ninpo, Ykpaina

Cyn €sponeticekoro Cor3y (CJEU) Bimirpae KIHOYOBY poOjb Yy
3abe3neucHHi ed)eKTMBHOrO (yHKIiOHyBaHHs mpaBonopaaky €C. Horo
IHCTUTYLIIHA €BOJIIOIIA — BiJ EBPOMEHCHKOTO0 CYyAy CIPABEIIHBOCTI
1952 poky 1o cydacHol CTpyKTypH, 1o ckianaerbes 3 Cyay, 3arajabHOTo
Cyly Ta CIeljiali30BaHMX TMajaT — BimoOpakae He JIHIIE KiTbKiCHE
3pOCTaHHA TOBHOBa)KEHb, a I fAKICHI 3MIiHHM B OpraHi3amii Ta MeTOomax
IIPaBO3acCTOCYBaHHA. B yMmoBax e€BpoiHTerpamiiHOro Kypcy YKpaiHu
aktyanbHuM € BuBUYeHHs eBonronii CJEU Ta MoxmmBoOCTel 3acTOCyBaHHS
Horo Mozernei y mpoteci pe)opMyBaHHs CyI0BOi CHCTEMH Y KpaiHH.

Hepmmiit Cyx cupaBemnuBocTi QyHKIIOHYBaB 3 1952 poKy SK €IUHUA
CyIOBHI OpraH. 3roJoM, y BiAMOBiIb HAa PO3MIMPEHHS MOBHOBaxkeHb €C Ta
301IBIICHHS KIJIBKOCTI cIipaB, 0yso ctBopero Cyn nepiioi inctaniiii (1989),
3roioM TpancopmoBanuil y 3aransHuii ¢y (2009) [1].

Horosopu MaactpuxTa, AMmcrepaama i JlicaboHa 3akjaiud FOPUAHYHE
MIATPYHTS /IS PO3UIMPEHHS FOPUCIUKIIIT, MOCUICHHS POJTi CY/A/IIB, BBEIACHHS
HOBUX MpOLEAYp 1 CTBOpeHHs crneuianizopanux nanar. Y 2005-2016 pp.
¢byukiionysas takox Cyn nepxaBHoi cinyx6u €C [2].

CroronHi ctpykrypa CJEU oxormiroe:

1. Cyn (Court of Justice): Bupimye morepeqHi 3alHUTH HaliOHATHHHUX
CyIiB, arensmii, anynamii akris €C;

2. 3aranpnuii cyn (General Court): pos3rmimsigae 1mo30oBH (i3WYHUX Ta
IOpUAMYHUX 0Ci0 npoTH iHcTUTYLIH €C;

3. crermianizoBaHi MOPUCIUKII B paMkax pedopMm (THMUacoBi abo
KOHCYJIbTATHBHI OPTaHN).

3araipHa KiNBKICTH CIpaB IMIOPIYHO 3pocTae — Hampukiaag, y 2022 pomi
Cyn orpumas noHan 1100 HoBux copas [3].
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Ile BuMarae onepaTuBHOCTI, €(PEKTUBHOCTI Ta IHCTUTYLIHHOT THYYKOCTI,
30KpeMa PO3BUTKY JOKTPHHH CYIIIBCBKOI aBTOHOMII, crienianizanii ckuamy
KOJIETiH, 3aCTOCYBaHHS €IEKTPOHHOTO MPABOCY IS

CynniiB NpU3HAYalOTh JIEPXKABU-WICHH 33 MOTO/KCHHSIM, TEPMIHOM Ha
micTh pokiB. [Ipu boMy Ji€e KOHCYIBTATUBHUI KOMITET 100 IpodeciitHol
MPUIATHOCTI KaHauaatis (3rimHo 3 JloroBopoMm npo €C, cT. 255) [4].

3a0e3mneueHHs  HE3aJeXHOCTI, mnpodeciiiHoi KOMIETEHTHOCTI  Ta
€BPONEHCHKOI MPAaBOCBIIOMOCTI — KIIFOYOBI HapaMeTpH, sKi YKpaiHa Moxxe
B3sTH 32 B3ipenb. Y cucrtemi CJEU nie Mozmens GanmaHcy HaIliOHAJIBHOTO Ta
HaJHAIOHAIBLHOTO MIPEICTaBHUIITBA pu 30epexeHHi €ITHOCTI
IIPaBO3aCTOCYBAaHHSI.

Cyn sk iHcTHTyLisA hopmyBanHs npasa CJEU He mumie TayMadnTs, ane i
dopmye 1pao. Moro npelenenTHa IOPUCIPYEHIS Ma€ HOPMATHBHY CHITY
(manpuknazn, cnpaBu Van Gend en Loos (C-26/62), Costa v ENEL (C-6/64),
Les Verts (C-294/83)) [5][6]1[7].

Cyn BHUCTyIAa€ «apXiTEKTOPOM» €BPOIEHCHKOI IpPaBOBOI CHCTEMH,
BUPOOJISAIOYM HOPMH, SKI MiUIATal0Th 3aCTOCYBAaHHIO Y BCIX JepiKaBax-
uyneHax. lle BaxkiuBo ais Ykpainu sik MaiiOyTHhOro wieHa €C — HaJexkKHE
po3yminas pom CJEU sk jokepena BTOPHHHOIO IIpaBa HEOOXimHe Uis
ajanTanii HaliOHAILHOTO MTPABOIIOPSIZIKY .

Iacruryniitna eBomronis Cyny €C OXOIUTIOe He JIMIIE OpraHi3aliiiHI Ta
MpOIeIypHI 3MiHHU, alle W MiKUTANI3aIliio CyJOBOTO Mporecy. Y mepion
magaemii COVID-19 ta B momanpmmii yac Cyx €C akTHBHO BIpPOBaIUB
SJICKTPOHHE TOJAaHHS JOKYMEHTIB, BIIAIEHI CIyXaHHS Ta BHUKOPHUCTAHHS
enunoi miatdopmu e-Curia 1yt cropi y crpasax [11].

[Mnardpopma e-Curia crana 00OB’S3KOBMM 3acO00OM KOMYHIKalii y
cnpaBax Mix cropoHamu Ta CynioM, 3a0e3neuyodn OZHOYACHO MPO30PICTh,
e(eKTUBHICTh Ta 3MEHILEHHSI BUTpPAT Ha BeJeHHs mpouecy. Lle mo3onmiio
CJEU yHUKHYTH 3aTPHUMOK y PO3IJISiIi CIIPaB HABITh Yy CKJIaJJHUX YMOBaX.

Hdnst YkpaiHu 1ed [J0CBiI € KOPUCHHUM Yy KOHTEKCTi pedopmu
SJICKTPOHHOTO IIPaBOCYI/s, PO3BUTKY €xamHOI cyzmoBoi iHdopmaniiiHo-
tenekomyHikaniiHoi cuctemu (€CITC) ta mepexony mo «Oe3mamnepoBOrod
CyJIOYNHCTBA. BaXkIMBUMH € Taki acIeKTH:

— yHi¢ikamis GopM TOKYMEHTIB Ta MAaOIOHIB PIllIeHk;

— HaJIaHHSA CTOPOHAM JOCTYITy 10 CIIPAaBH B OHJIAHH-PEXHMI;

— BIIKPHTICTB cy0BOi iHpOpMALii Ta aHATITHYHUX IHCTPYMEHTIB;

— PO3BUTOK TMyOJIIYHOTO JOCTYIy JO TIPaKTHKA CYAIB, 30KpeMa
Bepxosnoro Cyuy.

3anpoBakeHHsT yKpaiHCchKkoro aHajora e-Curia crpusio 6 3MEHIICHHIO
OIOPOKpAaTHYHOTO HABaHTAXEHHS HAa CYIJiB 1 CTOPiH, ITiABUIEHHIO
MIPO30POCTi MPOIIECIB Ta Y3TOKEHHIO 13 €BPONEHCHKOIO MMPAKTHKOIO.
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VYkpaiHa Bke BIPOBADKYE €IEMEHTH €BPOIEHCHKUX CTaHAAPTIB — Buia
pana mpasocynas, BKKC, ernuni kowmicii — mpore mocBin CJEU moxe
MIZCHINTH 11l pePOpMH:

— Tpo3opuil MexaHi3M J000py CyIIiB 3a ydacTi MiKHApOJHUX
ekcriepriB (anaior ct. 255 J1€C);

— crmemiamizamis cyaiB i CTBOpeHHs najar 3a HanpsiMkamu (six y CJEU);

— 3anpoBa/DKEHHS MEXaHI3MIB IIONEPEAHBOTO TAyMayeHHs (Ha KIITAJIT
cT. 267 NPEC);

— TIABWINEHHS pOJi TpemneneHTHOi MpakTuku BepxoBHoro Cyay i3
BpaxyBaHHsAM migxoxnis CJEU [8].

[NomoxxerHs Yromu mpo acomiarito, a Takoxk pimeras KoncturyiiitHoro
Cyny YkpaiHu BH3HAIOTh BEpXOBEHCTBO IIPaBa i JOIMyCTUMICTD BpaxXyBaHH:I
npaktuku CJEU npu TirymauenHi 3akononasctsa [9][10].

Y Maii0yTHpOMY MOXIIMBAa IIOCTYIIOBAa I1HCTUTYLIHHA B3aEMOIis —
MOYMHAIOYM 3 OOMIHY TNpakTHKaMH, IIATOTOBKM CYJJiB, Yyd4acTi B
HaBuanbHUX mporpamMax CJEU — 1 10 CTBOpeHHsS JBOCTOPOHHIX
KOHCYJIbTATUBHUX MEXaHi3MiB.

Iacturyuiitna esomrouis CJEU € npukianoM mocTynoBoro, OpraHiyHoOro
PO3BUTKY CY/I0BOI CHCTEMH, 1110 3/IaTHA BiJIIOBIIAaTH Ha BUKIMKH yacy. Bona
MOEAHYE  CTaOUIBHICT  IHCTUTYIIHHOI apXiTeKTypH 3 OHHAMI3MOM
mpaBo3acTocyBaHHs. s YKpaiHu 1ei MTOCBil € HaJ3BHYATHO KOPHCHUM Y
cBiTi pedopmum cymoBoi cuctemu. [HceTmTymifiHi MexaHismMu CJEU
(He3aNeXKHICTh, E(QEKTHBHICTh, VHIBEPCANBHICTE) MOXYTh CIYT'yBaTH
OpiEHTHPOM y po30yJOBI YKpaiHCBKOTO IPaBOCYAAsl Ha €BPOINEHCHKUX
3acajax.
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JNOCTYI OCOBMU, SIKY BYJIO 3BATPUMAHO HA IPOXAHHS
MIKHAPOJHOI'O KPUMIHAJIBHOI'O CY Y,
0 KBAJI®IKOBAHOI TIPABOBOI JOIIOMOI'
BIIIOBIJTHO JIO KIIK YKPATHA

Honypko Tapac AnapiiioBuu
acnipanm xageopu KpUMIHATLHO20 Npoyecy
Hayionanvnuii ynisepcumem «Odecbka opuouuna akademisy
M. Odeca, Yrpaina

BigmoBimHo nmo 4. 4 cr. 631 KIIK VYkpaiHu, KIONOTaHHS TpO
3aCTOCYBaHHS J0 OCOOM 3aroODKHOTO 3axXO0Jy y BWIVISII TPUMAaHHS ITiJ|
BapTOIO 10 ii (paKTHYHOI mepemadi Ta Opo meperady a0 MiXHApPOIHOrO
KpUMIHAJIBHOTO Cyly Ha  BHKOHAHHS  BHAaHOrO  MiKHApOIHUM
KpUMIHAJBHAM CYJOM OpJAepy Ha apemT a0o BHUPOKY PO NpU3HAYCHHS
MOKapaHHA Yy BUAI 1MO30aBIICHHS BOJI PO3TISNAETHCS CIITYMM CYAICIO 3a
YYacTIO TIPOKypopa, 3aTpUMaHol 0ocoOu Ta ii 3aXuCHUKA. B TakoMy BHIIaAKY
3aKOHOJABEIb HAMAaraeThCs Ha 3aKOHOJABYOMY PiBHI TapaHTYBaTH 0co00i,
BITHOCHO SKOi BUPINIYEThCS JaHE IUTAHHS, HAJaHHSI KBali(hikoBaHOI
paBoBOi JOMOMOTH. B TOH ke dac 3amns 3a0e3ledcHHS peanbHOT
(akTHYHOI iMIIEMEeHTalii BKa3aHOI HOPMH KpPUMiHAJIBHE MpolecyalbHe
3aKOHOJABCTBO IMIOBMHHO OyTH JI0/1aTKOBO BIOCKOHAJICHE.

B.IO. MoHnacTtupchKa, aHaNi3yl04l y4acTh 3aXHCHHKA TPH 3A1HCHEHHI
eKcTpanuilii ocobu, MPONOHyBaia BHeCTH aonoBHeHHsA 10 [nasu 44 KIIK
VYkpaiHn HacTymHOTO 3MICTy: «l. YdacTp ajgBoKata y KpPHMiHAJIbHOMY
MIPOBAKCHHI 010 BUAAYi 0COOU JeprkaBi, KOMIIETCHTHUMH OpraHaMH sSKOT
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g ocoba PpO3MYKYeTbCA JUIA TNPHUTATHEHHS 10  KPUMIHAIBHOI
BiJINOBIAILHOCTI a00 BHKOHAHHS BHPOKY, € 000B’s3k0oBOr0. Ocoba Mae
NPpaBO Ha IEpUIy BUMOTY OE3IEepeIIKOJHO CIIJIKYBaTHCh 13 a/JBOKATOM,
KOH(IICHIIIITHO Ta 0e3 0OMEKEHHS KITBKOCTI.

2. AnBoKar Mae IpaBo 3HAHOMHUTHCH 3 YXBaJIOIO CYAY IPO BUIady 0coOu
iHO3eMHIN JepKaBi JUIs 3IIHCHEHHS KPUMIHAJIBHOTO TIEPECIIiTyBaHHS,
BinOyBaHHS NOKapaHHs, IPOBE/ICHHS MPOLECYaTbHUX JiH.

3. ABoKaT Mae TIpaBoO 3HATH MPO OOCTABHHH, IO CTAIH ITiJCTABOIO IS
pO3TIIMy THTaHHA MPO BHAAYy OCOOM 1HO3EMHIA JepkaBi Ta
03HAOMITIOBATHCH 3 MaTepiallaMi eKCTPaIUIiifHOT TepEeBipKH.

4. AnBoKaT Ma€ TpaBO OpaTH yYacTh y MPOIECYaNbHHX MisX, IO
TIOB’s13aHi 3 BHIA4€I0 OCOOM, 3asBIISTH KIIOTIOTAHHS, IIOAaBaTH CKapry Ha il
MocazoBUX 0Ci0, sIKi 3MIMCHIOIOTH NMPOBAPKEHHS M0N0 BUAAYI, a TaKOXK
OCKapyKyBaTH NPUHHATI piteHHs cyay» [1, c. 373].

B ninoMy MM MOBHICTIO MIATPUMYEMO JIaHy TO3UIIIIO Ta 3a3HAYAEMO, IO
3 TOYKH 30py HOPMATHBHOTO 3aKpPIIUICHHS MPOIeaypa BUaadl ocoOu iHMIii
JIepKaBi B MOPSAIKY eKCTpamullii Ta nepeaada ocobu no MKC e moaibHoro, a
TOMY 3alPOIIOHOBAaHI 3MIHM TE€X MOXYTh OyTH pejeBaHTHUMH. [Ipu 1pomy
3BEpTaEMO yBary, mo uuHHa peaakiis ct. 631 KIIK Ykpainu nagae muiie
0a30Bi TapaHTii mpaBa Ha 3axucT. Tak, B 4. 4 i€l cTarTi BKa3aHO, IO
pO3MIISA  KIIOMIOTAaHHS IIPOBOAMTHCSA 33 YYacTIO 3axHCHHUKA, IPOTE He
3a3HAa4YCHO, IO TaKa y4acTh € 000B’sKoBOIO. Lle x i He mepenbadeHo B CT. 52
KIIK Ykpainu.

¥V 3B’s3ky 3 nuM nponoHyeMo 4. 4 cr 631 KIIK VYkpainu Bukiactu B
HACTYIIHIH peaaKiii:

«KJ10noTaHHs pO3MIISAAETHCS CIITYUM CYAJICIO 38 0008 A3K060I0 YHACTIO
MPOKypopa, 3aTpuMaHoi ocoOu Ta 11 3axucHHMKa». Taka TPOMO3UINsS Mae
oJllpa3y JAeKijbKa MOsicCHeHb. [lo-mepiue, B TaKOMy BHIQJIKy YIIOBHOBaXKEHI
mocasioBi ocodu OynyTh 3000B’si3aHi 3aydyUTH 3aXHUCHHMKA ISl OCOOH,
BIZITHOCHO siKOi BHpilyeTbcsi muTanHs npo ii Bugauwy MKC. Ilo-gpyre,
TapaHTYETHCS TAKOXK 000B’A3KOBa y4acTb i camMoi 0coOH, 110 YHEMOXKIIUBHUTh
Oynb-sKi TEOPETUYHI CIPOOU MPOBECTH PO3TISA BiMOBITHOTO KIOMOTAHHS
0e3 1oro yJacri.

Kpim Toro, npononyetbest qomoBHATH 4. 2 cT. 52 KIIK Vikpainu n. 10
HaCTYITHOTO 3MICTY:

«10) momo oci0d, CTOCOBHO SKHX PpO3MISAAETHCS KIIOMOTAaHHS PO
3aCTOCYBaHHS 3amOODKHOTO 3aX0My Yy BHIVIAAI TPUMaHHS MiJ BapTOIO 0
(dakTnyHOi mepemadi Takux oci0 Ta mpo Teperaady A0 MiXHApOIHOTO
KPUMIHaJbHOTO ~ Cyly Ha  BHUKOHaHHA  BHJAHOTO  MDKHApOJHUM
KpUMIHAJIbHUM CYyJIOM OpJepy Ha apemr abo BHUPOKY MpPO HpPU3HAYCHHS
TOKapaHHs y BU1 030aBIeHHS BOJIi — 3 MOMEHTY 3BEpHEHHS TIPOKYPOPOM 3
TaKUM KJIIOTIOTaHHSIM.
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BBaxaeMo, 110 1aHa MPOTIO3HUIIiS € HABITh OB BAKIUBOIO, aJDKe BOHA
rapaHTy€e y4acTh 3aXMCHHUKA HE JIMIIE T1iJ] Yac PO3IJIy CaMoro KJIOIIOTaHH!,
a1 710 bOro (3 MOMEHTY 3BEpPHEHHSI), TOOTO 0c00a, BiJTHOCHO SKOT HA/IIHIILIO
npoxanHs Bix MKC, Oyne MaTi 3MOr'y IPOKOHCYJIbTYBATHCh 13 3aXHCHUKOM
111 /IO TOTO, SIK KJIOMOTaHHs ()aKTU4HO OyJie PO3MIISAATHCH CITIUUM CYJJICIO.

Jliteparypa:
1. Monactupceka B. FO. [ToBHOBayKeHHS aBOKAaTa MpH 3HiHCHEHH] BHavi
(excrpamuii) ocodu. FOpuouuna nayka. 2019. Ne 12 102. C. 370-379.
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IOHATTS, O3HAKU AIMIHICTPATUBHO-ITPABOBOI'O
CTATYCY HAIIIOHAJIBHOI'O ATEHTCTBA YKPATHH
3 IIMTAHb BUSIBJIEHHS, PO3IIYKY
TA YIIPABJIIHHA AKTUBAMMU

Margaiii Cepriit MuxaiijoBu4
3000ysau [IBH3 « Vuigepcumem cyuachux 3HaHb»
M. Kuis, Yxpaina

@dopmyBaHHS MPABOBOTO CTAaTycy OpraHy IyONiqHOI BIIaW 3aBXKIH
NOB’si3aHe 3 BU3HAYCHHSIM HOro Micus y CHCTeMi JAEp)KaBHUX OpraHiB,
BCTAHOBJICHHSIM METH CTBOPEHHSI TaKOro OpraHy, 3aKpilUIeHHSM HOro
3aBJiaHb, (DYHKIIi}, TOBHOBA)XXEHb, @ TAKOX BU3HAUEHHSM MOPSAKY B3a€MOJIT
3 IHIIUMH Ccy0’ekTamu mnyOnivHOi anMmiHicTpamii. Y 1bOMY KOHTEKCTI
IIPaBOBMI CTATyC OpraHy J€p>KaBHOI BJIa Ma€ HOPMaTUBHUI Xapakrep,
OCKUJIbKH BiH BH3HAYa€ThCSl BUKIIOUYHO 3aKOHAMHU Ta IHIIMMH HOPMAaTHBHO-
npaBoBuMH aktaMu. Came dYepe3 CHCTEMY HOPMATHBHOTO 3aKpiIlJIeHHS
BH3HAYAKOTHECS MeEXi MisTIBHOCTI OpraHy, HOro KOMIICTEHIlis, NpaBa Ta
000B’S3KH, a TAKOXK TapaHTIi AISTFHOCTI Ta BiAIOBIAaIbHICTS.

[IpaBoBuit craryc HamioHanpHOTO areHTCTBa YKpaiHM 3 THTaHb
BUSIBJICHHSI, PO3IIYKY Ta yNPaBIiHHS aKTHBAaMH (POPMYETHCSI HAcaMIepe]| Ha
3aKOHOJIaBUOMY piBHI. bBa3oBMM HOpPMAaTHBHO-TIPAaBOBUM aKTOM, SKHH
BH3HaUa€e MpaBOBHH cTaTyc HamioHambHOTO areHTCTBa, € 3aKOH YKpaiHH
«IIpo HarioHanbHe areHTCTBO YKpaiHH 3 MHUTaHb BUSBICHHS, PO3LIYKY Ta
YOPaBIiHHSA aKTHBaMH, OJCPKAHUMH BiJl KOPYNIIHHUX Ta 1HIINX 3JI0YNHIBY
Bix 10 mmcromama 2015 poky Ne 772-VIII, sxwii BW3HA4Yae MpaBOBi Ta
opraHizamiifHi 3acagu  isbHOCTI  HarioHampHOrO — areHTCTBa, HOTO
3aBJIaHHA, (PYHKIIii, TOBHOBaXXCHHS Ta MOPSIOK MisTBbHOCTI [1].
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BignoimHo 10 3a3HadeHoro 3akoHy, HarioHanbHE areHTCTBO €
LEHTPAILHUM OpPraHOM BHKOHABYOI BNIaAM 31 CHELAJbHUM CTaTycoM, IO
3a0e3neyye (GopMyBaHHS Ta peali3allilo Jep)KaBHOI MOMITHKHA Y cdepi
BUSIBJICHHSI, PO3IIYKY Ta YIIPABIIIHHSI aKTUBaMH, OJICPKaHUMH BiJ] KOPYTILIHHHUX
Ta IHIOIMX 37104MHIB. TakuM YMHOM, Ha 3aKOHO/ABYOMY DiBHI BH3HA4YEHO HE
JIMIIIE TIPaBOBE CTaHOBHILIE HallioHaJbHOTO areHTCTBa SIK OpraHy BHKOHABYOI
BlAIM, alle ¥ HOro crHeljanbHUi CTaTyc, SKUH 3YMOBJIEHHH OCOOIMBUM
XapaKTepOM 3aB/IaHb i IOBHOBAKEHb I[bOTO OPTaHy.

[omoxxerHs 3aKkoHY HdETANi3yIOThCS y IA3aKOHHMX HOPMAaTHBHO-
NIPaBOBUX aKTaX, 30kpema y IlomoxkeHHi mpo HarioHansHe areHTCTBO
VkpaiHu 3 TUTaHb BHABJICHHS, pO3IIYKY Ta YIPaBIiHHSI AaKTUBAaMHU,
3aTBepKeHOMY moctaHoBoio Kabinery Minictpie Ykpaiau Big 11 mumas
2018 poky Ne 613 (B pemaxmii noctanoBu Kabinery MinicTpiB YkpaiHu Big
13 sucromama 2025 poky Ne 1467), ske BH3Ha4Yae CTPYKTYpYy
HarionanbHOrO areHTCTBA, OPraHi3allil0 #oro [IisUIBHOCTI, OCHOBHI
3aBIaHHsl, QYHKIIT Ta MOBHOBaKEHHS [2].

HopmaTtuBHe  3akpiluieHHs @paBoBoro crarycy HarioHanbHOro
areHTCTBA 3/IMCHIOETHCS TAKOX Yepe3 iHII HOPMATHBHO-NIPABOBI aKTH, SIKi
PETYIIIOITh OKPEeMi HAampsIMK HOTO MiSUIBHOCTI, 30KpeMa MOPSI0K B3a€MOIIi
3 TPaBOOXOPOHHUMH OpraHaMH, MOPAINOK BEICHHSA PEECTPIB, IMOPSIOK
3MIACHEHHS YOpPaBIiHHA AaKTHBAMH, TMOPSAINOK BIiOOOpY YIpaBUTEIIB
aKTMBaMHM Tomlo. Hampukinan, BakIuBe 3HAYCHHS A1  BU3HAYCHHS
MIOBHOBa)XeHb HarllioHalbHOTO areHTcTBa Mae Haka3 «[Ipo 3aTBepykKeHHS
[opsaky B3aeMomii MpHW pO3TJAAI 3BEpHEHb OpraHiB, IO 3HIHCHIOIOTH
JIOCY/IOBE PO3CIIiIyBaHHsI, TIPOKypaTypy Ta BUKOHAHHI 3alUTIB 1HO3EMHUX
JIepKaB [IOJI0 BUSBJICHHS Ta PO3LIyKYy akTHBiB» Bix 20 xoBTHs 2017 poky
Ne 115/197-0/297/586/869/857, sikmii pernameHTye nopsaok iHdopmaniiHol
B3aemozii HamioHanbHOrO areHTCTBa 3 MPAaBOOXOPOHHUMH OpraHaMu Ta
1HO3eMHUMH KOMIIETEHTHUMH opraHamu [3].

Bognouac npaBoBmii cratyc HamioHanpHOTO areHTCTBa (pOpMyeThCs He
JUIIEe HA pIiBHI HAI[IOHAFHOTO 3aKOHOMABCTBA, allé W T BIUTHBOM
MDKHApOIHHX  TPAaBOBHX  aKTiB, sKi  mepemdadaloTh  CTBOPEHHS
CIICIiali30BaHUX ~ OpPraHiB 3 PO3IIYKy Ta YOPABIiHHA AaKTHBaMH,
OJIEp)KaHMUMH 3JIOYMHHMM [UIIXOM. 30KpeMa, OJHUM 13 KIIOYOBHX
MDKHapoJHMX JOKyMeHTiB y mid cdepi € Konsenuis Opranizamii
O06’eqnanux Hamiii mpotn xopynuii 2003 poky, sika nependadae o00B 130K
JepKaB  CTBOpIOBaTH e(EeKTWBHI MeXaHI3MH BHABJICHHSA, apemITy,
KoH(icKamii Ta MOBEpHEHHS aKTUBIB, OI€P’KaHNX 3JI0YMHHUM IULIXOM [4].

Kpim Ttoro, BaxumBe 3HaueHHs Mae KowBenmiss Pagm €Bpomu mpo
BiIMMBaHHs, TIONIYK, apemT Ta KOH]ICKaIilo JOXOMiB, OJepKaAHUX
3MOYMHHUAM IIUIIXOM, Ta Mpo ¢iHaHCyBaHHSA Tepopusmy 2005 poxy, sika
nepeadavyae HeOOXiTHICTE CTBOPEHHS JiepKaBaMH CITCI[iaIbHUX OpPraHiB abo
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MEXaHi3MiB, YIIOBHOBaXCHUX 3MIIHCHIOBATH PO3IIYK AKTHBIB Ta YIPABIiHHS
apelToBaHUM MaiHOM [5].

HeoOxinHicTh cTBOpEeHHS €EKTUBHOI CUCTEMH PO3LIYKY Ta YHpPaBIiHHSI
aKTHBaMHM TakoX repenbaueHa Pexomenpanismu ['pymu 3 po3poOku
¢inancoBux 3axonaiB OoporsOu 3 BimmuBaHHsM komTiB (FATF), ski
nepen0avyaroTh, IO JIepKaBU ITOBHHHI 3a0€31eYUTH MOXKIIMBICTD BUSIBIICHHS,
3aMOPOXKCHHS, apeliTy Ta KOHQicKamii TOXOIiB, OACpPKaHHX 3J0YHMHHUM
IUIAXOM, & TAKOK CTBOPHTH MEXaHI3MH YIPABIiHHS TAKUM MaifHOM [6].

BaxxnmmBuM MDKHApOOHMM IIPAaBOBHM AaKTOM y Il cdepi € Takox
HupextnBa €pometicekoro Ilapmamenty 1 Pamm 2014/42/€C  mpo
3aMOpOKEHHS Ta KOH(ICKaIlifo 3ac00iB 1 JOXOMIB BiJ 3TOYMHHOI isITBHOCTI
B €Bpomneiickkomy Coto3i, sika nepeadadae CTBOPSHHS JIepKaBaMH-WICHAMHA
CHeLiaJli30BaHMX OPTaHiB 3 yNPaBIiHHS aPEIITOBAHUMH aKTHBAMH 3 METOIO
3ano0iraHHs BTpaTi iX eKOHOMIYHOT BapTOCTi [7].

TakuM unmHOM, cTBOpeHHs HallioHaIBHOTO areHTCTBa Ta BU3HAYCHHS
HOro NpaBOBOTO CTATYCy 3yMOBJICHO HE JIMIIE BHYTPIIIHIMH MOTpedaMu
JIepKaBH 100 3a0e3nedeHHs e(heKTHBHOIO KPHMIHAJIBLHOTO MPOBAIKEHHS
Ta TIOBEPHEHHS AaKTHBIB, OJAEPKAHUX 3JOYMHHMM LUISIXOM, aie ¢
MDKHApOJHUMH 3000B’s3aHHAMU YKpaiHu y cdepi npotuaii Kopymuii Ta
BIZIMUBAHHIO I0XOJIB, OZEP’KaHNX 37TOYMHHUM HIISIXOM.

OTxe, mpaBoBuil craTyc HamioHampHOTO areHTCTBA Ma€ KOMILICKCHHN
XapakTep i pOpPMYETHCS Ha OCHOBI HOPM HAIlIOHATHHOTO 3aKOHOIABCTBA Ta
MDKHApOIHHUX MpPAaBOBHUX aKTiB, [0 BH3HAYAIOTH HEOOXiMHICTh CTBOPEHHS
CHelialli30BaHNX OPTaHiB 3 BUSBIICHHS, PO3IIYKY Ta YIPaBIiHHSA aKTHBaMH.
Came HOpPMATHBHE 3aKpIIUICHHS METH [isSUIBHOCTI, 3aBlaHb, (YHKIIIH,
MOBHOBa)XKEHb, INIPaB Ta 000B’s3kiB HallioHAIFHOrO areHTCTBa BU3HAYAE
Horo miciie y CMcTeMi OpraHiB myOJIivuHOl BiIau Ta 3a0e3MeYye MOKIUBICT
peaizauii Jep:kaBHOT HONITHKH Y cdepl MOBEPHEHHS aKTHBIB, OJIepKaHHX
3JI0YMHHUM LUISIXOM.

OTrxe, aJMiHiCTPATHUBHO-NPABOBUIA craryc  HauionanabHoro
areHTCTBa YKpaiHU 3 NMTAaHb BUSIBJEHHSI, PO3LIYKY Ta YHPaBJIiHHS
AKTUBAMH — yYe BUBHAYCHA HOPMAMU AOMIHICMPAMUEHOZO MA [HUWO20
nyoaiYH020 3AKOHOO0ABCMBA CcUcmeMda 3d80aHb, (DYHKYIN, NOBHOBAICEHD,
npag, 0608’s3Kie, eaparmitl OisibHOCMI MA OPUOUUHOI 8ION0GIOANLHOCII
Hayionanvnozo azenmemsa, wo susnauaioms 1020 micye y cucmemi opeamis
nybaiynol enadu ma 3abe3neyyiomsv peanizayilo 0epiCcasHOi NOTIMUKU Y
cehepi 8uABNeHHA, PO3WYKY MA YNPAGNIHHA AKMUBAMU, 00epHCAHUMU 8i0
KOPYRYIUHUX MA THUUX 3T0YUHIE.

o OCHOBHHUX O3HaK aIMiHICTPATHBHO-TIPABOBOTO cTaTrycy
HarionanesHOTO areHTCTBA AOIIIEHO BiTHECTH:

— HOpPMaTHBHE 3aKpiljIeHHs HOro cratycy y 3aKOHOJaBCTBI.
AMIHICTPaTHBHO-NIPABOBUI cTaryc HanionansHoro areHTCTBa
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BH3HAUYAEThCS HAcamrepel Ha pIiBHI 3aKOHOJABYMX Ta IIiA3aKOHHHUX
HOPMAaTHBHO-TIPaBOBUX aKTIB, 110 BCTAHOBIIIOIOTH METY CTBOPEHHS OO
opraHy, Horo 3aBnaHHs, (yHKLii, MOBHOBaXEHHs, MOPSIOK Oprasizarii
JISTIBHOCTI  Ta B3aeMOAli 3 IHIIMMHM OpraHaMH JEp>KaBHOI BIIAJH.
HopmaTtuBHe 3aKkpilUleHHS cTaTycy O3Hadae, IO MpPaBOBE CTAHOBUILE
HarmionaneHOro areHTCTBa, HA BIAMIHY B IHIIUX CyO’€KTiB TMpaBa,
BU3HAYa€ThCS HE JIOBIJIBHO, a BHKJIIOYHO HOpPMaMu Mpasa, 110 3abe3nedye
cTabiIpHICTH HOTO NMPABOBOTO CTAaHOBHUINA T4 BU3HAYCHICTh KOMIICTEHIIIT;

— CTICiaJIFHUM XapakTep mpaBocy0’ekTHOCTI. HallioHanbHe areHTCTBO €
cremiagsbHUM  Ccy0’€KTOM — aJMIHICTPATHBHOTO TIpaBa, OCKIIBKH —HOTO
MPaBOCYO €KTHICTh Ma€ IMIIbOBHI XapakTep 1 MOB’s3aHa 3 BHUKOHAHHSIM
KOHKPETHHX JepKaBHUX (YHKIIH y cdepi BUABICHHS, PO3MIYKY Ta
VOpaBIiHHA akTHBamMH. Ha BiAMiHY BiIl OpraHiB 3arajgpbHOi KOMIICTCHIIIT,
HarrionanbHe areHTCTBO HAIiJICHE CIEI[albHOK MPAaBOCYO €KTHICTIO, IO
00MeXyeThCsl cheporo HOro MisUIBHOCTI Ta BHU3HAYAETHCS CIHCIiATbHUM
3aKOHOM;

— HasBHICTh BJAaJHHUX MOBHOBaXKeHb. OJHIEI0 3 KIIOYOBHX O3HAK
aJIMIHICTPaTHBHO-TIPABOBOTO  cTaTycy HallloHaJbHOrOo  areHTcTBa €
HaJllJIEHHS. WOTO BJaJHAMH ITOBHOBAXCHHSIMH, IO IPOSBIISIETBCS Yy MpaBi
npuiiMaTi 000B’SI3KOBI 710 BUKOHAHHS PILLICHHS Y MEXaX CBO€i KOMIIETCHILI,
3MIMCHIOBATH YNpPAaBIiHHSA apEIITOBAHNMHU aKTUBAMH, 3BEPTATUCS 10 CY.Y,
BHMAaraTH HaJaHHS iHpopMarii BiJ] OpraHiB Aep>KaBHOI BIaIH, MiAIPHUEMCTB,
YCTaHOB Ta OpTaHi3amiii He3ase)kHO Bing ¢(opmMu BiracHocTi. HasBHicTH
BJIAJHUX MOBHOBA)XEHb CBIAYWTH Npo Te, 1m0 HalioHaabHE areHTCTBO €
Cy0’€KTOM BJIaJIHUX YIPABIIHCHKUX BiJJHOCHH;

— (OYHKIIOHAJBHY CHPSMOBAHICTh JISUIBHOCTI. AZIMIHICTPAaTHBHO-
npaBoBuil craTyc HallioHaJIbHOrO areHTCTBa BM3HAYAETHCS depe3 (yHKIII,
sKi BOHO BHKOHye. OcHOBHMMH (yHKUisiMA HarlioHajapHOTO areHTcTBa €
3MIMCHEHHS] 3axXOMiB 3 BHSBICHHS Ta PO3LIYKY AaKTUBIB, YIPaBIiHHSI
aKTMBaMH, Ha sIKI HaKJIaJIeHO apellT, OpraHi3ailis peajizalii TaKuX aKTHUBIB,
BEJICHHS BIANOBITHUX PEECTPIB, a TaKOXK 3MIMCHEHHS MIDKXHAPOIHOTO
criBpoOiTHUITBA y cdepi po3mryky akTmBiB. Came (YHKIIT BH3HAYAIOTH
3MicT mismeHOCTI HarmioHampHOTO areHTcTBa Ta OOYMOBIIOIOTH HOTO
KOMIIETEHIIIIO;

— MDKBIIOMYMH XapakTep B3aeMoJii 3 iHmMMH opranamu. OcoOiImBicTIO
aZMiHICTPaTHBHO-TIPAaBOBOTO cTaTycy HallioHanbHOro areHTCTBa € Te, IO
BOHO 3[iHCHIOE CBOi TIOBHOBa)KEHHS Yy TICHIM B3aemMoJii 3 oOpraHamu
JIOCY/IOBOTO PO3CJIilyBaHHS, IPOKYpaTypH, CyJaMHu, OpraHaMu AepiKaBHOL
BIIQJW Ta OpraHaMU iHO3EMHUX JiepkaB. Taka B3a€MOJlisl Ma€e MiKBiIOMYHIA
XapakTep 1 MpOSBIAEThCS B iHGOpManifHOMY OOMiHI, BUKOHAHHI 3aIlUTiB
IIOZI0 PO3IIYyKy aKTHUBIB, Mepejadi akTHBIB B YIPaBIIHHA Ta 37iliCHEHHI
MDXXHapOIHOTO CIIBPOOITHUIITBA;
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— HasBHICTh BU3HAYCHOI KOMIIETEHIIii ¥ chepi po3IIyKy Ta yrnpaBIiHHS
aktuBamu. Komnerenuiss HarioHanbHOTO areHTCTBa Ma€ 4iTKO BU3HAYCHUI
crHeLjaIbHUN XapakTep 1 NOIIMPIOETHCS Ha cepy BHUSBICHHS, PO3LIYKY Ta
YIOpaBIiHHS aKTHBaMH, Ha SKI MoOKe OyTH HakJaJeHO apemT Yy
KpUMiHaJIbHOMY npoBajpkeHHi. Lle o3Hauae, mo HarioHanabpHe areHTCTBO He
€ OpraHoM JOCYZOBOTO pO3CIijyBaHHS ab0o OpraHoM NpOKypaTypH, a
BUKOHYE crieliajiizoBani (yHKUii, MOB’s3aHi 3 pO3LUIYKOM aKTHBIB Ta
OpraHi3ali€ro X yIpaBIiHHL,

— MIOKOHTPONBHICTh 1 MiA3BITHICTH y MeXaX, BH3HAYCHHX 3aKOHOM.
HamioHanbHe areHTCTBO sSK OpraH BHKOHAaBYOI B HE € IIOBHICTIO
ABTOHOMHHUM Yy CBOIll MiSUTBHOCTI Ta mepeOyBae ITiJ KOHTPOJEM 1 y Mexax
MiA3BITHOCTI, BH3HAYCHWX  3aKOHONABCTBOM.  30KpeMa, isUIbHICTh
HamionansHoro areHTcTBa migkoHTponbHa Kabinety MinicTpiB Ykpainm, a
TaKOX MIJUIArae MapiaMEeHTChKOMY KOHTPOJIO, (DiIHAHCOBOMY KOHTPOJO Ta
IHIIUM BHJAM J€p)KaBHOTO KOHTPOJIIO, IO 3a0e3nedyye 3aKOHHICTh Ta
MIPO30PICTh HOTO IisUTLHOCTI;

— HasBHICTb FOPUIUYHOT BIANOBIAATBHOCTI 33 PE3yJIbTAaTH IisUTbHOCTI. SIK
cy0’ekt myOniyHO1 Biaau HamioHajabHE areHTCTBO Ta WOTO MOCaZ0Bi 0COOU
HECyTh IOpUIMYHY BINNOBIAAIBHICTh 3a MNPUHHATI pilieHHs, [ii abo
O0e3nistibHiCTh.  HOpumn4Ha  BiANOBINAJBHICTE MOXKE HAcTaBaTH Yy
MUCHUIUTIHAPHIN, aJMiHICTPAaTUBHIHM, IUBLIFHO-TIPABOBiH a00 KpHMiHAIBHIN
¢dopmax y pasi NOpYIICHHS 3aKOHOIABCTBA, IEPEBHILCHHS MOBHOBAXKCHb
a00 HeHaJle)KHOTO BHKOHAHHS TNOKJIAJEeHUX Ha opraH ¢yHKUii. HasBHiCTh
IOPUINYHOI  BIAMOBINANBHOCTI € BaKIMBOIO TapaHTI€l0 3aKOHHOCTI
nisutbHOCTI HariioHalIbHOro areHTCTBa. .

TakuM 4YHMHOM, aJIMIHICTPaTUBHO-NIPaBOBHU cTatyc HamioHansHOTO
areHTCTBa € PI3HOBHUIOM  CIEI[iAJIbHOTO  aJMIiHICTPATHBHO-IIPABOBOTO
CTaTycy opraHy myOJiuHOI BiIaJM, SKUH XapaKTepH3YEThCS OCOOIMBHUM
MPEIMETOM isJIbHOCTI, CIEIiaJbHUMU MOBHOBAKCHHSIMH Ta MIXKBIIOMYUM
XapakTepoM  B3aeMonii 3 OpraHamMM JOCYAOBOTO  pO3CJiyBaHH,
NPOKYpaTypH Ta cyay. Lle 3yMoBIrO€ HeOOXiHICTh MOJAJIBIIOrO IETaIbHOTO
aHawi3y eJeMEHTIB aJMiHICTPaTHBHO-TIPABOBOTO cTarycy HamioHampHOTO
areHTCTBa, 30KpeMa Horo 3aBiaHb, (YHKLil, MOBHOBaXXEHb Ta MOPSAKY X
peaurizarii.
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MHOHATTSA HOPMATHUBHO-IIPABOBUX AKTIB,
AKNUMMU PEI'YJIIOETHCH CIUIbCBKOI'OCITIOAAPCBKA
JISJIBHICTB B YMOBAX OCOBJIMBOT'O MEPIOAY

I'ynuma Ouexcanap IlerpoBuy
3000y6au BIIH3 « Yuisepcumem cyyacHux 3Hamb»
m. Kuis, Yxpaina

HopmaTuBHO-TIpaBOBE peryoBaHHS CUTBCHKOTOCIIONAPCHKOI AisITBHOCTI
B yMOBax OCOOJIMBOTO TepioAy MOOMUIBHO pPO3MIIIATH Kpi3h MPH3MY
aJIMiHICTPAaTHBHO-TIPABOBOTO BIUIMBY Jep)KaBU Ha arpapHy chepy. Cucremy
HOPMATHBHO-IIPABOBUX AaKTiB, SIKUMH PETYIIOETHCS CLILCHKOTOCIIONAPChKa
TisSUTBHICTP B YMOBaX OCOOJHMBOTO TeEpioay, AOMIIBHO PpO3MIISAIATH K
OaraTopiBHEBY Ta TaKy, 10 OXOIUTFOE aKTH  MDKHApOIHOTO,
3arajJbHOIEP/KABHOTO i JIOKANBLHOTO XapaKTepy. Ii OCHOBY CTAHOBIATH
MDKHApOJHI aKTH, 3aKOHOJAaBUi aKTH, IO BH3HAYAIOTh MPABOBHHA PEXKHUM
BOEHHOTO CTaHy, MOOUTI3aI[iiHOI MiArOTOBKH, 3acajad JEpKaBHOI arpapHoi
MOJITUKY, TIPaBOBHH PEXHM 3€Melb, OpraHizauilo  (epMepchbKux
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TOCIIOAPCTB, KOoTepallii, 1ep>KaBHOT MIATPUMKH CiIBCHKOTO TOCIOIAPCTBA,
0€3MeYHOCTI Xap4yOBHX NPOJYKTIB, KapaHTUHY POCIUH, BUKOPHCTaHHS
HACiHHS, MECTULMIIB Ta arpoxiMikariB, a TakoX (DYHKLIOHYBAaHHS PHHKY
3epHa; akTH [IpesnpenTta YkpaiHu, SKMMHU BBOJHMTBHCS Ta IPOIOBIKYETHCS
BOEHHHMH CTaH, OTOJIOLIYETHCS 1 MPOJOBXKYETHCS 3arajibHa MoOLTiZawis, a
TAKOX BHM3HAYAIOTHCS CTPATEriuHi OpieHTUPU Yy cdepi NpoJOBOIBYOT
6esnexy; aktn Kabinety MiHicTpiB YKpaiHU Ta aKTH LEHTPAIBHUX OpraHiB
BUKOHABUOl BIIAAW, SIKMMU KOHKPETHU3YIOTHCSI MEXaHI3MH IIPOBAKCHHS
TOCHONAapChKoi MISITBPHOCTI B yMOBaxX BOEHHOTO CTaHy, OpOHIOBaHHS
MPaliBHUKIB, [EpXKaBHOI MIATPUMKH arpoOBHPOOHMKIB, CTpaxyBaHHS
CLTBCHKOTOCIIONaPCHKOi MPOAYKINI, TYMaHITAPHOTO pPO3MiHYBaHHS 3eMEJb
CLTBCHKOTOCIIONaPCHKOTO  TIPU3HAYCHHS, (QYHKIIOHYBaHHA Jlep:KaBHOTO
arpapHOTO PEECTPy, a TAKOXK peai3alii CTpaTeriYHUX NTOKYMEHTIB y cdepi
MIPOJIOBOJILYOT OE3IEKH Ta PO3BUTKY CUIIbCHKOTO T'OCIIOApCTBA.

PazoM 3 TuM, iCTOTHE 3HauY€HHS MAalOTh AaKTH MICLEBHX OpraHiB
BUKOHABUOi BJaJU Ta OpraHiB MICIEBOTO CaMOBPSIyBaHHS, SKHMH
3aTBEP/KYIOTHCSl PETiOHANBHI MPOrpaMH  PO3BUTKY arpolpoOMHCIOBOTO
KOMIUIEKCY, KpHUTepii BH3HAUYEHHS KPUTHYHO BAKJIMBUX IiJIPHEMCTB, a
TakoXXK JIOKQJIbHI 3aX0Qu 13 3a0e3MEYCHHS IMPOIOBOIBYOI  Oe3meKu
TEPUTOpIAILHUX ~ TrpoMaja.  TakuM  YHMHOM,  HOPMATHBHO-TIPABOBE
PETYIIOBaHHS CUIBCHKOTOCHOAAPCHKOI MiSIIBHOCTI B yMOBax 0COOIHMBOTO
MePioTy XapaKTepU3y€EThCS KOMIUIEKCHICTIO, 1€papXIdHICTIO Ta IMO€IHAHHIM
3arajJbHOJEP KAaBHUX 1 JIOKAJIBHUX MEXaHI3MIB BIUIMBY Ha arpapHy cgepy.

Orxe, iz HOPMATHBHO-TIPABOBHM PeryJaioBaHHIM
CiJILCHKOroCcnoJapchbKoi AiSVIBHOCTI B yMOBax 0co0JMBOro mnepioay
NPOTIOHYETHCS  PO3YMITH  cucCmeMy HOPMAMUBHO-NPABOSUX — AKMIG |
npaso3acmocosnux —piutenv cyo’ekmié nyoaiunoi  aominicmpayii, 3a
00NOMO20I0 AKUX YNOPAOKOBYIOMbCSL 3eMeNbHI, OPeaHi3ayitiHO-YNPABIIHCHKI,
Qinancoso-3abesneyysanvhi, 0036i1bHI, KOHMPOIbHI Ma iHWI GIOHOCUHU 8
azpapuiil cghepi 3 MEmoro 2apanmysants nPoo08oJbYoL be3neku, Cmitikocmi
azpapHo2o cexkmopy ma 36epexceHHs UPOOHUY020 NOMEHYIANY 0epICABUL.

HasBHicTp mimicHOT W eQEeKTHBHOI CHCTEMH TaKOTO pETYIIOBaHHS €
HEOOXiTHOIO NepelyMOBOIO PE3YJIbTATUBHOI A€P>KaBHOI arpapHOi MOJITHKHY,
HAJIXKHOTO (QYHKI[IOHYBaHHA MeEXaHI3My IyONiYHOTO YIpaBIiHHSI Y
CUIBCBKOMY TOCIIOZApCTBI Ta ajanTtamii arpapHoi cdepd 10 YMOB
0co0JIMBOTO TIEpiozy.

B Koncrutymii Ykpaiau 3akpimieHo 0a30Bi KOHCTHTYLIHHI 3acaiu, Ha
SIKUX IPYHTYETBCS aJIMIHICTPAaTHBHO-TIPABOBE peryioBaHHs
CLTBCHKOTOCTIONApChKOi AismpHOCTI. Hacammepen, e HOpMHU mpo 3eMITI0 K
00’ekT TmpaBa BIacHOCTI YKpaiHcekoro Hapoxy (ct.13 Korcrutymii
VYxpainn), mpo 3eMII0 K OCHOBHE HAIliOHAIbHE 0araTCTBO il OCOOJIMBOIO
OXOPOHOIO JIep KaBH, a TAKOXK MPO 000B 30K JIEp)KaBH 3aXHIIATH IIPaBa BCiX
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cy0’ekTiB TpaBa BiacHOCTI 1 rocmomaproBaHHsA (cT.14 KoucTutytmii
VYkpainn).

Jns cUTbCBKOTOCTIONAPCHKOI isUTHHOCTI B YMOBAaX OCOOJMBOIO IEpPioy
BU3HAYaJbHUMHU € TAKOXK KOHCTHTYLIIHI TapaHTil IpaBa BJIacHOCTI, IpaBa Ha
TIPUEMHULIBKY JSUTbHICTD, NpaBa Ha IIPAIl0 Ta HA HAJIEXHi, Oe3meduHi i
370poBi yMoBH mpati. BogHouac Koncruryiis Ykpainu npsmo nepeadayae, 1mo
B YMOBAaX BOEHHOTO CTaHy MOXKYTh BCTAHOBJIIOBAaTHCS OKpeMi 0OMEXeHHS NpaB
i cBOOOX 13 3a3HAYCHHSM CTPOKY Iii TaKMX OOMEXEeHb, a OTXKE came Ha Il
OCHOBI 3aKOHO/IaBEIlh MOXKE BBOAWTH CHEIliabHI IPaBUIIa I arpapHoi chepu
mix gac BiiHK. Kpim Toro, KorctuTymis Ykpaiam 3akpirumoe Oe3meKoBHil Ta
OprafizamifiHAil (yHIAMEHT TaKOTO pETYTIOBAHHS: 3aXHCT CYBEpPCHITETY,
TEpUTOPiaNBHOI IIUTICHOCTI H EKOHOMIYHOI O€3MeKH € HaWBaKIMBIOIAMHI
¢yukmissvu aepxasy; [IpesuneHT Ykpaiau npuiiMae pimeHHs Ipo MOOLTI3aIio
1 BBeIeHHs BOE€HHOTO craHy; KaGiner MiHicTpiB 3a0e3neuye eKOHOMIYHY
CaMOCTIHICTh Jep)KaBH, MPOBEACHHSA (HiHAHCOBOI, IIHOBOI, IHBECTHI[HHOI,
MOJIATKOBOT Ta €KOJIOTIYHOT MOJIITHKH, PO3POOJIsiE 3arajibHOICPIKaBHI MPOrpamMu
PO3BUTKY, YIpaBisie 00’€KTaMH JEP)KABHOI BIIACHOCTI Ta KOOPIUHYE POOOTY
opraHiB BUKOHaBYOI Biiagu. Came 1i HOJIOKEHHS CTBOPIOIOTH KOHCTHTYILIHHY
OCHOBY Ul  CIEHiaJIbHOTO  aJMiHICTPaTUBHO-TIPABOBOTO  PEryJIOBAHHS
CLITBCHKOTOCTIONAPCHKOT MisITBHOCTI B OCOOIHBHIA TIEpiof.

3eMenpHUN KOJEKC YKpaiHM y BIJHOCHHAX CUIBCHKOTOCIIONAPCHKOT
IisUTBHOCTI B OocoONmMBHIA Tepion 30epirae 3aralbHUA PEXHAM KaTeropil
3eMellb  CIIbCHKOT'OCIIOAPCHKOTO TPU3HAYEHHS, ajie JIONOBHIOE HOTO
crHeliaIbHUMHI BUHATKAMH, [0 MTOYalH JiATH 3 BBEJICHHSIM BOEHHOTO CTaHy
B Ykpaini - posmin X «Ilepeximni momnoxenus». s arpapuoi chepu
KIIOYOBUM € MyHKT 27-1, skuif, 30KpeMa, Iependadae: aBTOMATHYHE
MOHOBJIEHHSI Ha OJUH pIK OKPEeMUX JOTOBOPIB  KOPHUCTYBAaHHS
CLIBCHKOTOCTIOIAPCHKMMHU  3eMJISIMH  0€3 BOJICBHSIBJIIEHHST CTOpiH 1 0e3
BHECEHHS BizoMocrTeii 10 JlepkaBHOTO PeecTpy PEHOBHX MPaB; MOXIIHBICTh
neperaBaTd B OpPEHIY JIepXKaBHI, KOMYHaJbHi, HEpO3MOJALIEH] Ta
HeBUTpeOyBaHI  3eMii O  TOBapHOTO  CLIBCHKOTOCIIOAAPCHKOTO
BUPOOHMIITBA HA CTPOK JIO OJHOTO POKY; OOMEXeHHs opeHAHOi miata 8%
cepeqHpol HOPMAaTHBHOI TPOIIOBOI OWIHKH PULTI MO 00XacTi; YKIaJeHHS
JIOTOBOPIB B €NEKTPOHHIN (opMi; epeady B OpeHy Oe3 3eMEeIbHHUX TOPTiB;
(dbopMyBaHHS IIISHKA JUIS Takoi OpeHIW Oe3 BHECEHHS BIIOMOCTEW [0
Jlep>kaBHOTO 3€MEJBHOIO KajacTpy i 0e3 KajacTpoBOrO HOMeEpa, SKIIO
poboTa KajacTpy NpU3YHHHEHA; MOXKJIIMBICTD [Iepe/IaBaTu MpaBo OpPEeHAU abo
cybopeHau iHmIii 0co6i 6€3 3roan BIACHUKA; BiJICYTHICTh BiNOBITaIbHOCTI
32 HEBUKOPHCTAHHS JUISHKH 3a IUIbOBUM IPU3HAYCHHSM; Ieperady
JICPIKaBHUX 1 KOMYHQIIBHUX 3€MEllb JUIsl TOBAPHOTO CLILCHKOTOCIIOIAPCHKOT0
BHpOOHHMIITBA 0€3 3MIHM MTHOBOTO TPHU3HAYCHHS; a TAKOX CTBOPEHHS
peecTpy  Tepuropii, 3a0pynHeHnx abo  HWMOBIpHO  3a0pyqHEHHX
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BHOYXOHEOE3MEUHUMU TPEAMETaMH, 1 MEXaHi3M OOCTEeKEHHsS 3eMelb, SKi
BU3HAHI HEMIPUIATHUMHE Yepe3 MiHHY 3arpo3y [1].

Brim, nanuii KonudikoBaHUH akT HE BPaXOBYE B MOBHIM Mipi 0COOIMBOCTI
MIPOBA/PKEHHST CLIbCHKOIOCHIOIAPCHKOT AiSUIBHOCTI, IO 3yMOBIICHI yYMOBaMH
BOEHHOTO CTaHy. Tak, mo-mepuie, € po3pHB MiX BOEHHUMH 3EMEIbHUMHU
MeXaHi3MaMH Ta 3arajJbHUM PEKUMOM Jiep>KaBHOI peecTpallii peyoBHX Npas. 3a
3araJbHUM IpaBHIOM 3akoHOM Ykpainu «[Ipo nep:kaBHY peecTpalilo ped4oBHX
TpaB Ha HEPYXOMe MaifHO Ta iX OOTSDKEHBY IepeadadeHo, M0 PeYoBi Mpasa, SKi
T UITaIoTh Iep’KaBHIN peecTpallii, BAHUKAIOTh, 3MIHIOIOTBCS 1 TIPHITHHAIOTHCS
3 MoMeHTy Takoi peectparii [2]. Haromicte 3emensHHiI KOmeKc YKpaiHH
JI03BOJIMB AaBTOMATHYHE IIOHOBJICHHS OKPEMHX arpapHHX JOTrOBOpiB 0e3
BHECCHHS BifloMocTell o peectpy (.27 3eMenbHOTO KOIeKCcy YKpaiHu), a
3akoH Ykpaian «[Ipo BHeCEHHs 3MiH [0 JNESKUX 3aKOHOIABUMX aKTiB YKpaiHH
LIOJI0 BiJIHOBJICHHSI CUCTEMH O(OPMJICHHS NpPaB OPEHIM 3€MENbHHX JUISTHOK
CUIBCHKOTOCIIOIAPCHKOTO  MPU3HAYCHHSI Ta YIOCKOHAJICHHS 3aKOHOJABCTBA
I0JI0 OXOpOoHM 3emenb» Big 19 xoerHs 2022 poky Ne 2698-IX yxe
noctakTyMm OyB 3MyLICHHIl CIeliajIbHO BPETYJIIOBaTH PEECTPALil0 TaKHUX
M03aPEECTPOBHX MOHOBIICHD. 1le He CTITbKY KiTacHYHa MPaBOBa KOJi3is, CKUTbKH
TUMYacoBa Jieporailis, sKa IOpOJAWIa MPaBOBY HEBU3HAYCHICTh IOZO
IMyOJIYHOCTI TIpaB, iX MPIOPUTETY I TPETiX Oci0 1 MomambIIoro 00iry Takux
3eMEJIbHUX AUITHOK.

3 ormamy Ha me JOLNUIBHO 3alpOIIOHYBAaTH BHECTH 3MIHM JI0 3€MEIBbHOTO
KoJekcy Ykpainn Ta 3akoHy «IIpo mepkaBHY peecTparlilo pedoBHX IpaB Ha
HEepyXoMe MaiHO Ta iX OOTSHKEHBY: TOMOBHHUTH I1. 27 po3iry X HOPMOIO PO
000B’s13KOBE BHECEHHS JI0 J{ep’KaBHOTO peecTpy IMpaB yCiX PEHOBHX IpaB, sIKi
OyJM aBTOMAaTH4HO MOHOBJIEHI 3a mm. 1 m. 27, y BU3HAa4YeHUH CTPOK IMiCIIs
NPUITHHEHHS Y1 CKaCyBaHHsI BOEHHOTO CTaHy HPOTSTOM IIECTH MICSIIB.

OnHOYACHO BapTO MepeadavYnTH CIIPOIICHY aMiIHICTPATHBHY IPOLEAYPY
Takol peectpaiii 0e3 MOBTOPHOIO MOJAHHS BCHOTO MAaCHBY JIOKYMECHTIB,
SKIIO BIZOMOCTI MOXYTh OyTH MiATBEp/PKEHI Ha IIiACTaBi paHile
YKJIQJIEHOTO JIOTOBOPY Ta JAaHHMX 3€MENbHOTro KamacTpy. Ha Hamry nymky, e
YCYHE «I03apeECTPOBi» IMpaBa sSIK TpUBAJC SBUILE Ta BIIHOBUTH MPHUHIIHI
My OTIYHOCTI PEYOBHX TIPAB.

[o-mpyre, 3axkon VYkpainu «IIpo J[lepxkaBHMII 3€MeNbHUI KazacTpy»
BCTaHOBIIIOE, 1110 JIEpyKaBHA PEECTPALlisl 3eMENbHOT IISTHKH 3/11HCHIOETHCS P T
TOTO, 3€MelbHA JUISTHKa MOKe OyTH O00’€KTOM IMBUIBHHUX TIpaB JIMIIE 3
MOMEHTY i1 ()OpMyBaHHS Ta Jep>KaBHOI peecTpariii mpaBa BIacHOCTI Ha Hei [3].
Bomaouac mm. 2 m. 27 po3puty X 3eMelIbHOro KOJAeKCY YKpaiHH OITyCTHB
(opMyBaHHS [IUITHOK /1 OJHOPIYHOI arpapHoi OpeHIu ©0e3 BHECEHHS
BIZIOMOCTEH 70 KaaacTpy i 0e3 MPUCBOEHHS KaJacTPOBOTO HoMepa. Xoda st
HaJ3BHYaiiHol cuTyalii ne Oyno (yHKLIIOHAIBLHO BHIPABIAHO, TAaKHH PEXUM
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YCKJIQJHUB 1IEHTU(IKALIIO0 MEX, OOJK 0OMEXeHb, TEpPeBIPKY HaKIIaICHHS
JUISTHOK, TOJAJIBIIY JIEpXKaBHY PEECTPALlo MpaB Ta IHTErpamiio JaHUX MK
Ka/IaCTPOM 1 pEECTPOM PEHYOBHX IPaB.

[To-Tpere, 3a 3aranbHUM MPABUIIOM 3TiAHO TOJIOKEHb 3aKOHY YKpaiHH
«I[Ipo openmy 3emii» BU3HAYCHO, WIO OPEHAOBaHA MUISIHKA MOXKe
riepeiaBaTucs B CyOOpeHy, SKIIO 1€ IepedaueHo JOroBOPOM OpeHAN abo
32 TIMCbMOBOIO 3TOJIOI0 OPEHAONABIS; TpaBo CyOOpEeHAM MiIsTrae
nepxaBHill peecrparnii [4]. Hatomicts mmm. 9 m. 27 posgimy X 3eMensHOTO
KOZEKCY VYkpaiau JIO3BOJIMB OopeHIapsIM i cybopeHnapsam
CITBCHKOTOCIIOTAPCHKIX 3€Meh yCix ()OpM BIACHOCTI MEpeaaBaTH CBOE
MIpaBo iHIIIH 0co0i HAa CTPOK IO OJHOTO POKY O€3 3roJAx BIACHHKA, 13 JIHIIE
MOJATbIINM NTMCHMOBHM IIOBIIOMJICHHSIM, & 33 YMOBHU 3YIHHEHHS KaJacTpy
- 13 peecTpalli€ro B peecTpaliiiHii KHA31 paifOHHOT BIICEKOBOT aMiHiCcTparii.
Taka Mmopens mNpuUCKOpWiIa O0OIr 3eMJICKOPHUCTYBaHHS, aje 3 MOIIIAY
CHUCTEMHOCTI 3aKOHOJIABCTBA CTBOPHJIA HANpPYXXEHHS MIDK 3arajbHUM
OPEHJHUM PEXHUMOM 1 CrelialbHUM BOEHHMM BHHSATKOM, TOOTO BHHHKJIA
HEY3TrOJKEHICTh BOEHHOI Tepeayl mpaBa 3eMJIEKOPHCTYBAHHS 3 3arajibHIM
pexuMoM cyOopenu 3a 3akoHoM Ykpainu «IIpo opeHnay 3emii».

3akon VYkpainun «[Ipo 3acagu aepkaBHOI arpapHoOi TOJITHKH Ta
JICp’KaBHOI MOJITHKH CUIBCBKOTO PO3BUTKY» Ma€ PAMKOBHH Xapakrep i
BHU3HAYa€ BiTHOCHHH, ITOB’sA3aHi 3 (OPMYBaHHIM 1 peami3alielo aepKaBHOI
arpapHOi MOJITHUKH Ta JEPKaBHOI HONITHKH CLIBCHKOTO PO3BHUTKY, a TAKOXK
OCHOBH JICpKaBHOI TIONMITHKH y OIOMKETHIH, KpeAWTHIH, IIHOBIH,
peryIATOpHIM Ta iHmMHX cdepax AepKaBHOTO YOPABIiHHA MIOJ0
CTHMYJIFOBaHHSI BUPOOHHIITBA CLIBCHKOTOCIIONAPCHKOT MPOAYKIIT, PO3BUTKY
arpapHoOro pUHKY Ta 3a0e3ledeHHs MNPOJOBOJbUOi OE3MeKH HAaCeJICHHS.
Hopmu naHoro 3akoHy MICTSTh OKpeMi IHCTPYMEHTH IiJTPHUMKH, 30Kpema:
HOPMH TPO JI0JaTKOBY (hDIHAHCOBY MIATPUMKY CIMEHHUX (epMepCbKUX
rocrogapcTs. /s ocoOIMBOro mepiofy Lie O3HAdae, IO came ILieil 3aKoH
3ajjae MarepialbHy MeTy JIep)KaBHOTO BIUIMBY Ha arpapHy cdepy -
30epeKeHHs] BAPOOHUIITBA, PHHKY 1 IIPOJIOBOJILUOI OE3MeKH, ajne He CTBOPIOE
CaMOCTIIHOTO CHEIiaJbHOTO PEKUMY JIii arpapHOl IMONITHKY i 9ac BiffHM.
YMOBHO Kaxydu, B OCOONMBHII TIiepioJ Iied 3akOoH HE HampsMmy, a
OTIOCEPEAKOBAHO PETYNIOE  CLIBCHKOTOCIIONAPCHKY — USUIBHICTB: — yepe3
BU3HAYCHHS LN arpapHoi NONITHKH, BHIIB JEPKaBHOTO BIUIMBY Ta
NIPIOPHUTETY MPOIOBOJILYOT OE3IeKH.

OcHOBHa MpaBOBa MMPOTAJIMHA IOJISATAE B TOMY, o 3akoH Ykpainu «IIpo
3acajy JIep:KaBHOI arpapHOi MOJITUKHA Ta JEPKABHOI MOJITHKUA CLIbCHKOTO
PO3BUTKY» HE MICTHUTh CIELIAIBHOTO PO3AIMY MPO JEepXKaBHY arpapHy
MOJIITUKY B YMOBaX OCOOJIMBOIO mepiony. Y HbOMY HEMAa€ aHi BU3HAUCHHS
MOHATTSI «CUIBCHKOTOCIOAPChKA MiSTIBHICTE B OCOONMBHI Iepioay», aHi
npuHOUIiB ii 1paBoBoro 3a0e3MedyeHHs, aHi HOPM IIPO TPiOPUTETHICTH
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MIPOJIOBOJILYOT Oe3Mekn, Oe3MepepBHICTh arpapHOro0 BUPOOHMIITBA, arpapHy
JIOTICTHKY, TyMaHiTapHE PpO3MIHYBaHHS CLIBCHKOTOCIOJNAPCHKHX 3€MEJb,
30epeKeHHs ipuraniiHoi iHQPacTPYKTYpH, PEJIOKalil0 arpoBHPOOHHUIITBA,
pe3epBYBaHHS MOTYXHOCTEH 31 30epiraHHs UM crenianbHi IpaBuia JOCTYITy
arpoBHPOOHUKIB /10 KPEIUTIB i CTpaxyBaHHS BOEHHUX pHU3UKIB. Yepe3 1e
Mk CneuianpauM 3akoHoM Ykpainu «IIpo 3acamu nepkaBHOI arpapHoOi
MOJITUKU Ta JEp>KaBHOI IOJITUKU CUIBCHKOTO PO3BUTKY» 1 3aKOHAMH
VkpaiHu, sSKi BCTAHOBIIOIOTh PEXMM BOEHHOTO CTaHY BHHHKA€ HE CTUIBKU
MpsiMa TeKCTyallbHa KOJNi3isl, CKUTBKH (DYHKIIIOHAJIFHA HEY3TOKCHICTh: MiJI
arpapHOi TOJITHKA BU3HAUYEHi, a CICMiabHUI MeXaHI3M iX IOCSTHEHHS B
YMOBax BifHH pO3IOPOIICHIH MiX OaraTbMa OKpEMIMH aKTaMH.

Hpyra npobnema - koMmreTeHIiHa ¢pparmMenTanis. 3akon Ykpainu «IIpo
3acaayl AEpXKaBHOI arpapHOi MOJITHKU Ta AEPXKABHOI MOJITHKU CLIBCHKOTO
PO3BUTKY» BH3Ha4a€ HalpsMU arpapHoi IOJITHKH, ajieé HE BCTAHOBIIIOE
OKpeMoro pexuMmy B3aemonii Mik Kabinerom MinicTpie YkpaiHu,
LEHTPaJIbHIUM OpPraHOM BHKOHABYOI Biaau y cdepi arpapHOi MHONITHKH,
BIICPKOBHMH aIMiHICTPAIliIMH, OOJACHUMH JCPKAaBHUMH aJMiHICTPAIlIIMU
Ta OpraHaMM MiICHEBOTO CaMOBPSAYBaHHS came AJsi 0COOJIMBOTO TEpioay.
Bognouac 3akon VYkpainu «IIpo mpaBoBUIl pEeXUM BOEHHOTO CTaHY»
BHUXOIMTH i3 OCOONMBOI PO BIHCHPKOBOTO KOMAaHAYBaHHS Ta BIHCHKOBUX
aaMiHicTpamif, a 3akoH Ykpainu «[Ipo MoOimizamiiiHy MmiArOTOBKY Ta
MoOimizamiro» - 13 TepeBeJeHHS CKOHOMIKM Ta 1i Taily3ed Ha
(YHKIIOHYBaHHS B YMOBaX OCOONMBOTO Tepiony. Y pe3ynbTaTi Ha piBHI
MIPAaKTHYHOTO 3aCTOCYBaHHS BWHHKAE KONi3iiHA Hampyra: XTO caMe Mae
YXBAJIIOBATH  NPIOPUTETHI  pIlIEHHs  [IOAO0  arpapHoi  JIOTiCTHKH,
3a0e3neueH sl MOCIBHOI, 3POIICHHS, MaTepiajJbHUX pe3epBiB, OPOHIOBAHHS
NpaIiBHUKIB 200 MepIIOYeproBOro BiJHOBIICHHS arpapHOi iHPpacTpyKTypu
3akon Ykpainu «[Ipo 3acaau aepxaBHOI arpapHoOi MOJITHKU Ta JNEepKaBHOT
MOJIITUKY CLIIBCHKOTO PO3BUTKY» HE KOHKPETHU3YE.
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MPABOBI 3ACAJIN 3IOBYTTSI IHOSEMHUMHA
T'POMAJISIHAMMU BUILIOI OCBITH B YKPATHI

JIrouenko Ousexcanap OnekcilioBuy,
acnipanm
Kuiscvkuil hayionanvhuti eKOHOMIYHULL
yuigepcumemy imeri Baouma I'emvmana
M. Kuis, Yxpaina

BimnmosigHo mo cr. 26 Koncturymii Ykpainu iHO3emIli Ta ocobu 6e3
TpOMaJIHCTBa, IIO IepedyBaroTh B YKpaiHi Ha 3aKOHHUX IIiJICTaBaXx,
KOPHUCTYIOTHCSI THMH CaMHMH TIpaBaMH 1 CBOOOJAMHM, a TaKOXK HECYTh Taki
cami 00OB’s13KH, SIK 1 TPOMAJSTHU YKpaiHU, — 32 BUHATKAMH, BCTAHOBICHUMU
KoHcTHTyLli€IO, 3aKOHAMHM YU MIDKHApOJHMMH JOTOBOpPaMH YKpaiHH.
[HO3eMIsIM Ta ocobam 0e3 rpoMasiHCTBa MOXKe OyTH HaJaHO MPUTYIIOK y
MOPSIKY, BCTAHOBJICHOMY 3aKOHOM [1].

3rigHo 13 4. 2 cr. 75 3akoHy Ykpainm «[Ipo Buiry ocBiTy» omHHM i3
OCHOBHHX HATPSMIB MI>KHAapOTHOTO CIIBPOOITHUIITBA 3aKJIaIiB BHUIIIOI OCBITH €
HaJaHHS TOCIYT, MOB’A3aHMX i3 3M00YTTAM BHIIOI Ta MICIIUIUIOMHOL OCBITH,
iHO3eMHMM TpOMaJasHaM B YKpaiHi, a BIiIMOBIAHO 1O 4. 2 cT. 76 3akoHy
Vkpainn  «[Ipo Bumly OCBITy» OZHMMH 13 OCHOBHHX  HAIpsMiB
30BHIITHPOCKOHOMIYHOI JISUTBHOCTI 3aKJIJy BHINOI OCBITH € OpraHi3aris
MArOTOBKK OCIO 3 YHC/Ia iIHO3EMHUX I'POMAJSIH 10 BCTYIY Y 3aKJIaJd BHUIIOI
OCBITH YKpaiHM Ta NPOBA/PKEHHS OCBITHBOI [isUILHOCTI, IOB’S3aHOT 3
HaBYaHHIM 1HO3EMHHUX CTY/IEHTIB 32 aKpeMTOBaHUMH OCBITHIMH IpOTpaMaMHu,
a TAKOXK ITiIT0TOBKA HAYKOBUX KaJIPiB /IS IHO3EMHHUX Jeprkas [2].

Haka3om MinicTepcTBa OCBiTH 1 Hayku YKpaiHu «Jleski nuTaHHS
opranizauii Habopy Ta HaBYaHHs (CTaXyBaHHs) iHO3eMIiB Ta oci0 Oe3
rpomansHcTBay Bifg 01 mmctomama 2013 poky Ne 1541 OyB 3aTBepmKeHHN
[opsnok opranizanii Habopy Ta HaBUaHHS (CTaXKyBaHHs) iHO3EMIIB Ta 0ci0
6e3 rpomansgactBa (mami — [lopsmox) [3]. Llum xe Hakazom OyB
3aTBep/keHui [lopanok Bugadi iHO3eMIsIM Ta ocobaM 0e3 rpomajsHCTBa
3anpolIeHb HAa HaBYaHHA (CTaKyBaHHA) B YKpaiHi Ta iX peecTparii.

[Mopsinok Bu3Hauae ocoONIMBOCTI opraHizamii Habopy Ta HaBYaHHS
(craxxyBaHHs) iHO3eMINB Ta oci0 0e3 rpomangsgHCTBa (Hajui — iHO3EMI) y
3aKJIa/IaX OCBITH HE3aJIe)KHO BiJ IX MiAMOPSAAKYBaHHS Ta GOPMH BIACHOCTI,
SAKi HaJarOTh OCBITHI MOCIYTd 1HO3EMISIM Ha TiAcTaBi JineHsii Ha
MIPOBAKEHHSI OCBITHBOI MiSTILHOCTI, OTPUMAaHOT B YCTAHOBIEHOMY MOPSIKY.
Crnin 3a3HauuTH, mo ais [lopsaxy HE MONMIMPIOETHCS HA 1HO3EMIIIB, SKi
MOCTIHHO TIPOXXKMBAIOTh B YKpaiHI Ha 3aKOHHUX IIiJicTaBax, OCi0, SKHM
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HaJaHo cTaTyc ODKeHI B YKpaiHi, Ta 0cCi0, SKi MOTPeOyIOTh J0JAaTKOBOTO
abo TuMYacoBoro 3axucty [3].

HaBuaHHs iHO3EMIIIB 3MIHCHIOETBCSA 332 OYHOK ([ICHHOIO), 3a0YHOI0 Ta
JMCTaHLiiHOI (opmamMu 3100yTTS ocBiTH. HaBuaHHS 3a nucTaHIiHHOIO
(dbopMOIO 3700YTTSI OCBITH 3MIWCHIOETBCA Y BHIAJKaX, MepeadadeHux
3aKOHOJIAaBCTBOM, 32 BUHITKOM HaBYaHHS 3a CIICL[IaJIbHOCTSIMH raiy3i 3HaHb
«OxopoHa 370poB’st» [3].

BaxxnmmBuMu € muTaHHA OpraHi3amii HaOOpy iHO3EMIIB /TSI HABYAHHS B
3aKJIa/IaX BHUIIOI OCBITH YKpaiHH.

Tak, opramizamito Habopy Ha HaBYAaHHSA 1HO3EMIIB 3iHCHIOIOTH:
1) 3akmamu oCBiTH (IIPH BOMY 3aKJIaJH OCBITH MOKYTb 3aydaTH Cy0’ €KTiB
TOCHOJapIOBaHHs (PE3UACHTIB Ta HEPE3WACHTIB) HA MiACTaBl yKIaJCHUX i3
3aKJIalaM{ OCBITH JOTOBOPIB MO0 HAIaHHS MOCIYT 3 HA0OPY 1HO3EMIIIB K
KaH/IM/IaTiB HAa HABYaHHS); 2) YIIOBHOBaXKeHe MiHICTEPCTBOM OCBITH 1 HAYKH
VYkpaiHu Jep)kaBHE MiANPUEMCTBO. TakuM MiANpUEMCTBOM € JlepkaBHe
MiAIpUEMCTBO «YKpalHCHKUI JepiKaBHUN IEHTP MiXKHAPOAHOI OcBiTHY [3].

[Mpuiiom iHO3EMIIIB Ha HABYAHHS! [IPOBOUTHLCS IO 3aKJIa (iB BUILOT OCBITH Ha
aKpeAnTOBaHi OcBiTHI nporpami. [Ipuiiom/3apaxyBaHHs iHO3EMIIB Ha HABYaHHS
UL 37100yTTS BUILIOT OCBITH Ha BIJIIOBIIHOMY PiBHI BUIIIOT OCBITH 3J[IHCHIOETHCS
3a pe3ylbTaTaMH BCTYITHHUX ICIHTIB 1 HA TACTaBI aKaJEeMiYHMX TIpaB Ha
MIPOIOB)KEHHSI HABYAHHS, 10 HAJAIOThCA JOKYMEHTOM IIpO 3700yTHH piBEHB
OCBITH B KpaiHi HOT0 TIOXOKEHHS, Ta BpaXyBaHHs 0aJiB YCIIIIHOCTI, SKi JalOTh
NpaBo JJI TPOJNOBKCHHA HABYaHHA HA HACTYHOMY piBHI BHINOi OCBITH
BI/IMIOBIZIHO /10 3aKOHOJABCTBA KpaiHM, IO BHAAJIAa IOKYMEHT IIPO 3100yTHHA
piBeHb ocBitH [3].

Bumoru 3akiamy OCBITH IOJO BIANOBIAHOCTI BCTYIHHKIB 3-TIOMIK
1HO3EMIIIB yMOBaM MPUHOMY Ha Bi/MOBIIHI PiBHI BUIIIOI OCBITH 3a3HA4YAIOThCS Y
MpaBWIax MPUIOMY 10 3aKJIaJy OCBITH Ta ONPUIIIOAHIOIOTECS HAa OQilifHOMY
BeOcaiiti 3akany ocBiTH. CTPOKH MOAAHHS, PO3IJISLY/OLIHIOBAHHSI JIOKYMEHTIB,
NPOBEJCHHS ~ BCTYIIHUX  BUNPOOYBaHb Ta  3apaxyBaHHsS  1HO3EMIIB
BCTaHOBIIIOIOThCS TPABHJIaMK PUHOMY 10 3aKjaay BUIIOi ocBiTh. Hakasu mpo
3apaxyBaHHs 1HO3EMIIiB Ha HaBUaHHS BHIAIOTHCS KEPIBHUKOM 3aKJaJy OCBITH
Ha TJCTaBi pimIeHHS TpHAMaiIbHOI Komicii. Hakasum mpo 3apaxyBaHHS Ha
HaBYaHHA 3 IOJATKAMH JI0 HUX (POPMYIOTECS B € IUHIH epKaBHIN eNeKTPOHHIH
0a3i 3 mutaHb ocBitH [3].

BaxmBy poJib B MPUIHATTI 1HO3EMIIIB HA HABYAHHS 10 3aKJaJ(iB BUIIOL
OocBITH B VYKpaiHi BiZirparoTh MmArOTOBYiI (AKyNbTETH, BiATUICHHS
(migpo3minm).

3apaxyBaHHS i1HO3EMI[iB 32 HAaBYAILHUMHU MPOTPaMaMH IiATOTOBYUX
(akynpTeTiB, BiIAINCHD (IIIAPO3/AITiB) 3 BUBYEHHS Jep:KaBHOI MOBH Ta/abo
MOBH HAaBYaHHS 3I1MCHIOETHCS 32 YMOBH HAsIBHOCTI Y HUX MOBHOI 3arajbHOT
cepeHbOl OCBITH, OTpUMaHOi 3a MexaMu YKpaiHu. HaBuaHHs iHO3eMIIiB Ha
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MiAroToBUnx  (QakynbTeTax, BinmineHHsx (migpo3ainax) B YKpaiHi
3MIMCHIOETBCS 32 JICHHOIO (OPMOIO 3TiJHO 3 HABYAJBHUMH IIPOrpaMaMH,
po3pobieHuME  3akiagamu  OcBiTH. Ilicis  yCmimIHOTO — 3aKiHYCHHS
MiArOTOBYOro (haKysabTeTy, BiJUIIIEHHsS (MiIpO3Aildy) iHO3EMElb OTPUMYE
CBIZIOITBO TPO 3aKiHYEHHS MIATOTOBYOro  (haKkynbTeTy, BiIIIJICHHS
(migpozainy) 1uist iHO3eMLiB Ta ocid 6e3 rpomansHCTBa [3].

[Mpuitom iHO3eMIIB Ha HaBYaHHSA 3a MDKHApOJHHMH JOTOBOPaMH
VYkpaiHH Ta [OepKaBHHUMH MPOTpaMaMH 3IIHCHIOEThCS HA IiACTaBi
HampaBiIeHHS MiHICTepCTBOM OCBITH 1 Haykd YKpaiHH y TOPSAKY,
nependaveHOMY IIMMH JOTOBOPAMH Ta MporpaMaMu. SIKIIo iHo3eMmmi, fKi
HaBUaTUMYThCA 33 MDKHAPOAHHNMH  JOTOBOpPaMH Ta  JIEpKaBHUMHU
MIporpamMamMu, IOTPEOYIOTh MOBHOI MIATOTOBKH IS 3M00YTTS BiOIOBITHOTO
CTYIEHS BHIIOI/MCISIUITIOMHOT OCBITH, BOHM 3apaxOBYIOTbCS Ha
miAroToBYi  (aKyabTeTH, BiAgiIeHHS (TMAPO3MIIM) 3aKIagiB  OCBITH
BIJIMIOBIJTHO IO JIMCTiB-HAmpaBlieHb MiHICTEPCTBA OCBITH 1 HAyKd YKpaiHu.
HaBuanHs Ha miarotroBuomy (axyiabTeTi, BiIAiIeHH] (migpo3mini)
3MIACHIOETHCS 332 TOTOBOPOM, YKIAQJCHUM I1HO3EMIIEM 3 3aKJIajoM OCBITH.
3apaxoBaHMM Ha HaBUYaHHS 32 OYHOIO (JEHHOIO) (GOPMOIO 1HO3EMISIM
BUJIAETHCS CTYAEHTCHKUIM KBUTOK J€P>KaBHOTO 3paska [3].

BinpaxyBaHHS, TepepHBaHHS HABYAHHS, MOHOBJICHHS 1 IEPEBEACHHS
1HO3eMIiB 3MAIHCHIOIOThCA B TOPAAKY, SK Ui TpoMajasH YKpaiHd, Ha
Mi/ICTaBi HaKa3y 3aknany ocsitu [3].

OpmHUM 13 BaXKIMBHUX KPHUTEPiiB ¢(pEeKTHBHOCTI HABYAHHA IHO3EMIIIB B
VYkpaiHi € HaZIHHICTS JHKepel (piHAHCYBaHHS TAKOTO HABYAHHS.

Ormiata OCBITHIX TOCIYT, IO HAMAFOTHCS 3aKIaJaMH OCBITH 1HO3EMILIM,
3IIHCHIOETBCS. 32 JOroBopaMH (KOHTpakTamH) 3a KOWITH (i3nuHux abdo
IOPUIIMYHUX OCI0, SIKIIO iHIIE HEe NepeadavyeHo MiIKHAPOIHHUMHU JIOTOBOPaMHU
VYkpainn abo JOroBOpaMHM MDK 3aKiaJlaMd BHIIOI OCBITH IPO MDKHAPOIHY
aKajieMiuHy MOOUIBHICTb. Y pa3i 3apaxyBaHHs Ha HaBYaHHsI HEMIOBHOJIITHIX OCi0
JIOTOBOPH (KOHTPAKTH) YKJIaJAI0Th iX 6aThKH ab0 3aKOHHI NpeAcTaBHUKH [3].

JIOKyMEeHTH TIpO OCBITY 3apaXxOBaHHX Ha HAaBYAHHS 1HO3EMIIiB, BHIAHI
3aKJaJaMy OCBITH IHIIMX JAepskaB, IPOXOISTh NPOLEAypY BH3HAHHSI B
VYkpaiHi BiINOBiAHO O 3aKOHOJABCTBAa. L[ BMMOra He IOUIMPIOETHCS Ha
JOKYMECHTH 1HO3EMIIiB, $Ki HABYAIOTHCSA 3a MpOrpaMaMH aKaJeMiqHOT
MOOUTBHOCTI Ta CTaXyBaHHS, 3a SKUMH HE Iepef0adyeHo HPUCBOEHHS
BIAMOBIIHUX KBai(ikalii/HaykoBuX cTymneHiB [3].

BaxnuBuMm € Te, MO 3aKIagd OCBITH, SKi HAJalOTh OCBITHI MOCIYTH
1HO3EMIIM, MaloTh 3a0e3ledyBaTH CBOEYACHE MOJAHHS JOKYMEHTIB J0
TEPUTOPIAIFHUX OpTaHiB YW MiApo3aiiB JlepkaBHOI MirpariifHoi ciyxon
VYkpainu nans opopmileHHST 3apaXxOBaHUM Ha HaBYaHHS 1HO3EMIISIM B
YCTAQHOBJICHOMY 3aKOHOJABCTBOM TMOPSZIKY IOCBIZIOK Ha THMYacoBe
NIPOKMBAaHHS Ha mepios HaBuaHHA. I[Ipo iHO3eMmiB, SKHMX BiAPaxoBaHO 3
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3aKiIaxy OCBITH BimmoBigHO 10 ctarti 46 3akony Ykpaimm «IIpo Bumry
OCBITY», @ TaKOX PO IHO3EeMIB, sIKi 0€3 MOBa)KHUX NMPUYUH MPUIHHUIN
HaByaHHS a00 3HUKIM 3 Micls NPOXHMBaHHS, 3aKNaj OCBITH, IO Haaae
OCBITHI ~ TOCIyTM TaKOMY  1HO3EMIO, 3000B’S3aHUI  TOBIIOMHUTH
TEepUTOpiaNIbHUK opraH 4M migpo3nain JlepkaBHOT MirpauiitHoi ciyxOu
VYkpainu 3a MicIieM NpOoKUBaHHs iHO3eMLs [3].

VY mporecax HaBYaHHS iHO3EMIIB B YKpaiHi BajUIMBY pOJb BiJirpae
Hep:kaBHe MiAIPUEMCTBO «YKpaiHCBKHAN IEepKaBHHUN LEHTP MIXHAPOIHOI
OCBITH.

Tak, 3axmam ocBitH Mae iHpopMmyBaTH Jlep)kaBHE MiIIPHEMCTBO
«YKpalHCBKHI JTepKaBHUN IIEHTP MIKHAPOIHOI OCBITH» MPO 1HO3EMIIiB, SIKi
puOyIH T 3400YyTTS BiAMOBIIHOTO CTYIEHS (PaXx0BOi MepeIBUINOI, BUIIO],
MICIAOUIUIOMHOL  OCBiTH  (WIABHINCHHSA  KBajiQikailii, cTaXyBaHHA),
HaBYaHHS B acHipaHTypi, JOKTOPaHTYpi, KIIHIYHIH OpIUHATYPI, JIIKapChKii
PE3UICHTYpI, Ha MiAroTOBYOMY (aKyNbTeTi, BinaiaeHH] (y mimposaini), 3a
IporpamMaMy akaaeMiuyHOi MOOUIHLHOCTI Ta/abo 3 BUBYCHHS JCP:KABHOI MOBHU
Ta/ab0 MOBHM HaBYaHHs]. 3aKJiaJl OCBITH IH(POPMYe 3a3HAUYEHE Jep)KaBHE
MAMPUEMCTBO TIPO BifpaxyBaHHS, NEPEpPUBAHHS HABYaHHs, ITOHOBICHHS 1
nepeBeeHHsT iHO3eMuiB. Jlep)kaBHE MIANPUEMCTBO B  CTPOKH, SIKi
BCTaHOBJIIOIOTECSA MIHICTEPCTBOM OCBITH 1 HAayKH YKpaiHH, y3araibHIOE
MoJaHy 3aKiaJaMH OCBITH iH(QOpPMAII0 IIOMO HAJaHHI HAMHU OCBITHIX
MOCHTYT IHO3EMIIM Ta HaJACWJAa€ N0 LbOTO MiHICTEpCTBA UIS 3IIMCHEHHS
MOHITOpHHTY [3].

Jliteparypa:

1. Koucrurymis  Ykpaimm.  URL:  https://zakon.rada.gov.ua/
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IHOPYHIEHHS ITEPEBAYKHOT O ITIPABA HA TIPUJIBAHHSA
YACTKHU Y BUITAJIKY 3BEPHEHHS CTAT'HEHHS HA YACTKY
B CTATYTHOMY KAIIITAJII TOBAPUCTBA

JIncenko IOpiii Onexcangposuy
acnipanm xaghedpu npasa iHmeneKmyanbHoi 81acHOCi
ma nameHmHoi vCcmuyii
Hayionanvnuii ynieepcumem «Odecvka ropuouuna axaoemisy
m. Odeca, Yrpaina

OnHNM i3 TOpPYIIEHSB, SIKi JOIYCKAIOTHCS IMiJ Yac 3BEPHEHHS CTATHEHHS
Ha YacTKy B CTaTyTHOMY KalliTaJli TOBAPHCTBA, € MOPYILIEHHS MEPEBAXKHOTO
npaBa Ha puAOGaHHS YaCTHKH IHIIMX yYacHUKIB ToBapucTBa. [lompu Te, mo
3akoH VYkpainu «lIpo TOBapucTBa 3 OOMEXEHOIO Ta JOJATKOBOIO
BIJINIOBIJAJILHICTIO» Tepedavae MepeBakHe MPaBO YYACHHKIB TOBAPHCTBA
Ha OpuAOaHHS YacTKM y BUNAIKYy 3BEpHEHHs Ha Hel CTATHEHHS, KpiM
MPOAaXy Ha ayKIiOHI, HA MPAKTUI[ HE € BUKIIOYHUMHU BUIAJKH, KOJU
YacTKa IEPeXOJUTh A0 KpenuTopa Oe3 MOBiAOMICHHS IHIINX YYacHHUKIB
TOBapHCTBA. BpaxoByrouu, o HOBHI HAaOyBad MOXKe 3[MiHCHUTH IOJabIIE
BIZIYYXKCHHS YacTKH, II€ [0 TOTO SK YYaCHHKHM BCTUTHYTh BXXHTH 3aXOIH
IIIO/I0 3aXUCTY CBOTO IpaBa MEPEBaYKHOTO IOKYIILS, TOCTa€ TMUTAHHS IIOA0
00paHHs e(pEeKTUBHOTO, HAJEKHOTO CIOCO0y 3aXHCTY MOPYIIEHOTO IpaBa.
Bupinryroun nuTaHHs M0N0 peanizalii nepeBaKHOTo Mpasa MMpH 3BEpPHEHHI
CTSITHEHHsI Ha YaCTKy B CTaTyTHOMY KalliTalsli, MOTPiOHO BpaxyBaTH, LIO
HaNpHKIal, y BiJIHOCUHAX 3aCTaBU 4YacTKa MOXE IEePEeXOAWUTH Ha IiJCTaBi
aKTy npuiiomy-miepefadi (3 BIAKJIAZATBPHOIO YMOBOKO), y BHIAAKY i
nponaxy. Haromicte Bimnosizno np0 3akony «lIpo ToBapucTBa 3
00OMEKEHOI0 Ta JOAATKOBOK BiJIIOBINANBHICTIO» y BUIAIKy HOPYLIEHHS
MIEpEBaYKHOTO IIPaBa, YYaCHUK TOBAPUCTBA Ma€ MPaBO BUMAraTH B CYyIOBOMY
MOPSAKY TIepeBeIeHHs Ha ceOe mpaB 1 000B’I3KiB MOKYIIIS YaCTKU (YaCTHHU
yacTkd). BakiuBe 3Ha4eHHS B bOMY acriekTi Mae 4.1 cT. 20 3a3HaueHOro
3aKoHy, fKa YiTKO BH3HAYaE, IO MEPEBaYKHE MPABO HA MPHUIOAHHS YacTKU
(YacTMHM 4YacTKM) IHIIOTO YYacHHWKa TOBAapHUCTBAa (PaKTUYHO BHUHUKAE Yy
BUNAJKY 1 MPOIaXy TPeTii 0cobi.

Crig Big3HAYUTH, 10 TaKWW MiIXiA Aenio oOMeXye MpaBa Ta iHTEPECH
YYacHHUKIB TOBapHCTBa, Ta CTBOPIOE HIAIPYHTS U YKJIAQZAHHS BiAMIHHUX
Bil TIPOAAXy YTOJ 3 METOI0 TepeqaHHs YacTKW TpeTiM ocobam B 00Xing
MePEeBaKHOTO TPaBa iHIINX yYaCHUKIB.

BpaxoBytoun, 1110 y BUIIQAKY 3BEPHEHHS CTSATHEHHS Ha YacTKY ii mepexin
HE 3aBXKAW BifOyBaeTbCs camMe Ha IIJCTaBi JIOTOBOPY KyMiBIi-IIPOJAXY,
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MOCTa€ MUTaHHS 1M0A0 €()EKTHBHUX CIOCOOIB 3aXMCTYy TOBApHCTBA Ta HOTO
YYacHUKIB, B TOMY 4YHCII dYepe3 IIEpPeBEICHHS MNpaB IOKYMIL. 3 METOIo
3aXHCTy TpaB Ta iHTepeciB y4acHHKiB ToBapucTBa Llikamo B. oGrpyHTOBYE
HEOOXIHICTP TOIIMPUTH IIPaBO YYaCHUKA TOBapUCTBA Ha MpUAOAHHS
YaCTKH 1HIIOTO YYaCHUKA HE JIMIIE Ha BIAHOCUHH 3 TpeTiMH ocobamu, ane i
Ha BIZJTHOCHHH 3 PEIITOI0 Y4acHHUKIB [1, c. 45].

BepxoBuuii Cyx BBaxae, 1[0 IEpPEBEACHHS IpaB IOKYMIS MOXKHA
3MIACHATH JUIIE B TOMY pasi, SKI0 MaifHO 3alUIIWIOCh Y BOJIOMIHHI
MEPBICHOTO TOKYHIM. SKIIO XK OCTaHHIA BXKe MepefaB Halle)XHYy HOMY
YacTKy iHIIH 0c0o0i, TO y TAKOMY pa3i IepeBeICHHS IpaB HE € MOKIHBHM,
OCKUTPKM Takuil Ccmocid He 3axucTUTh (HE BIJHOBUTH) IOPYIICHOTO
MIEPEBAYKHOTO NTPaBa yJaCHUKA Ha MPHUIOaHHS YacTKH, HE 3a0€3MeUnTh HOMY
MOXUIMBOCTI TpHUAOAaTH y BIACHICTh YaCTKH, OO0 Oyna BigdykeHi 3
MOPYIICHHSAM HOTO MEepeBaKHOro NpaBa Ha iXHE MpuAOaHHs, Take PilICHHS
He Oyzxe MiJACTaBOK Al NPUINMHEHHS NpaBa BJIACHOCTI Ha YacTKy Yy
CTaTyTHOMY KariTaii ToBapucTBa OCTaHHBOTO MOKYMIIS (BIACHUKIB YAaCTKH).

VY copasi Ne 904/4790/20 Oyno 3asBIEHO I030B NPO IEpPEBEICHHS
MPOMOPIIHHO /[0 PO3Mipy HAJIEKHMX YYaCHHKAM TOBapHCTBAa YacTOK Y
craryTHoMY KamiTtani ToBapucTBa npaB i 000B sI3KiB MOKYILIB (CTSTyBayiB)
3a JIOTOBOPOM IpO Mepefady MadHa (MalHOBHX IIpaB), a caMe€ YacTKH Y
cTaryTHOMY Kamitayui ToBapucTBa, Bif OOp)KHHKA CTATyBady B pPaxyHOK
HoranreHHs 00pry B Mekax BHKOHABYOTO IpoBapkeHHS. [1ix 9ac posrmsamy
crpaBu OyJio BCTaHOBICHO, 0 CTATyBad, sIK HOBHH y4acHHMK TOBapuCTBa,
BiYY)KMB CHipHY YacCTKy Ha KOPHCTH IHIIOI OCOOH, BIATIOBiAHI 3MIiHH Yy
ckiani yuacuukie ToBapucTBa BHeceHi g0 /JlepkaBHoro peectpy. Ha
I/ICTaBi PO3MIISIy MaTepiaiiB CIPaBU y PILlIEHHI 3a3HAYEHO, 10 3BAXKAIOUU
Ha Te, L0 BIJNOBiZa4 BXe MepelaB YacTKy HOBOMY HaOyBadeBi, Lie
YHEMOXKJIMBIIIOE 37[IICHEHHSI MepeBe/IeHHs IIpaB 3a JOroBopoM, BepxoBHuit
CyJ 1OXOAWTh BHCHOBKY, IO Y JAaHOMY BHUIIAJKy y 3aJJ0BOJICHHI MO30BY
HEOOXIHO OyJIO BIIMOBHTH caMe 3 MijCTaB OOpaHHs MO3WBAYaMH CIIOCOOY
3aXHUCTy HOPYIIEHOTO TpaBa, SIKMH X04 1 mependaueHWii 3aKOHOM, aie,
BPaxOBYIOYH KOHKPETHI 00CTaBMHH Ta MpaBa HOBHUX BJIACHUKIB YYaCHHKIB, €
HenpaBwibHUM [2].

BpaxoByioun, 10 wYacTka MOXKE BiAdy)KyBaTHCh HEOIHOPA3oBO 3
MOPYIICHHSAM IepeBa’KHOTO IpaBa Ha ii NpuIOaHHs, 0CTa€ MUTaHHS MO0
oOpaHHs edekTHBHOro croco0y 3axucTy. Y pimeHHi no copai Ne
910/5625/23 mpo 3axWCT TEPEBAKHOTO MpaBa Ha MPHAOAHHS YacCTKH Y
CTaTyTHOMY KaIliTaJli 30KpeMa 3a3HaueHo, IO SKIIO KYIiBIIS-IPOJIAXK
YaCTKH BiOymacs NBidi Ta JIMCHUN YYaCHUK JII3HABCS MPO MOPYIISHHS HOTO
MEPEBAKHOTO TpaBa BXKE IMICIs 3aBEPIICHHS MOBTOPHOI KYMiBIi-TIPOJaXy
Y4acTKH, sIKa BimOysacs y 3BOPOTHOMY HAIPSAMKY BiJl TPEThOi 0coOu Ha3a 10
MIOTIepeIHBOT0 YYaCHHUKA 1 BiH BTPATHUB CTAaTyC y4YacCHHKa TOBApPHCTBA, TO
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IpaBO Ha MPOJAX YAacTKM TOBApHCTBA IONEPEIHBOMY YYacCHHUKY,
00MEXKyeThCSl O0OB'SI3KOM 3alpONOHYBaTH YacTKy JIHCHOMY Y4YacHUKY,
KM Ma€ IepeBakHe NPaBO Ha TaKy KYMIBIIO. Y BHIAJIKY, KOJM 4acTKa
Oylla IpeaAMETOM KiJIbKOX ITOCIIIOBHUX IIPaBOYMHIB, TOOTO KilbKa pa3iB
BiZIUyXKyBaJslacs, MOPYLIYIOYM IepeBaKHE IPaBO YYaCHHMKA, YYACHHUK YHE
nepeBaXkHe MpaBo OyJIo MOpYyIIEHe, MOXKEe BUMAaraTé IEepeBeCHHs MpaB 3a
ocTaHHIM J0roBopoM [3].

BbOadaeTpesa, mo 3 MeTol0 €(eKTHBHOTO 3aXMCTy IIpaB Ta iHTEpeciB
TOBApUCTBAa y BHIAKy peaii3amii 9acTKd y BHKOHABUOMY IPOBAKCHHI,
JOLUTFHO HAJaTH NepeBakKHEe NpaBo Ha il MpuaOaHHS TAaKOX TOBAPHUCTBO.
3a3HaueHe MpaBO MOXKe OYTH peani30BaHO y BHIAJKY BiAMOBH iHIIHX
YYacHHUKIB TOBapHCTBA BiJ peanmizamii IepeBa)KHOTO MpaBa Ha NPHUIOaHHS
YaCTKH.
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THCTUTYIIAHI 3ACAJIM YYACTI AIBOKATYPH B CUCTEMI
BE3OILITATHOI ITIPABOBOI JJOIOMOI'!

Jlykamyk Anapiii Boaroaumuposuy
3000y8au
Hayxoso-0ocnionuii incmumym nyoniunoeo npasa
m. Kuis, Yxpaina

IacTuTyNifiHi 3acamM y4acTi aJBOKaTypd B CHCTeMi Oe3oruaTHOL
npaBoBoi jgomomoru (BIIJ[) B VYkpaiHi IpyHTYIOTbCS Ha NO€IHAaHHI
JIEP’KaBHOTO perymoBaHHs (depe3 cuctemy meHtpiB BIIJl) Ta mpuHUUIIB
He3aJIe)KHOCTI aJJBOKaTypu. AJIBOKaTH 3a0e3MeuyoTh HaJlaHHs IpodeciiiHol
mpaBHUYO1 gonioMorH (sik BropuHHOI BITJ[) ocobam, sxi MaloTs paBo Ha Hel
3a 3aKOHOM. Jlo IHCTHTYLIHHMX 3acaja ydacTi anBokatypu B cuctemi BII[]
MOXXHa BigHecTH: 1) 3aKoHOJIaBYa OCHOBa JisUTBHOCTI - KoHCTUTYyIis
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VYkpainu, sikoto B crarti 131-2 rapaHTyeThcsl HE3aJEXKHICTh aBOKaTypu Ta
HamaHHS mnpodeciiiHoi momomoru, 3akoH VYxkpainum «[Ipo ©Oe3ommatHy
NpaBHUYY JOTOMOTY», SIKMH BH3HAada€ oOpraHi3auifHO-IPaBOBI OCHOBHU
nisuteHOCTI agBokarta B HamaHHI BI1/I, 3akon Ykpainu «[Ipo amBokarypy Ta
aJIBOKATCbKY MisUTbHICTHY», SKWUN BH3HA4Ya€ 3arajbHi 3acajd MisIbHOCTI
aZBokaTa; 2) OpraHi3amiifHi 3acamgd ydJacTi aJBOKaTiB - aJBOKATH
3ajqyyaroTbesi g0 cucremu bBIIJl (mepeBaxHO BTOPMHHOI - 3aXHCT,
MIPECTaBHUIITBO) Yepe3 KOHTPAKTHY a00 JOTOBIPHY OCHOBY, IX IisSUTBHICTH
KOOpauHYyeThcs: KoopauHAIIHHIM LEHTPOM 3 HaJIaHHS MPaBOBOI JOTIOMOTH,
oprasizamiiiHe 3a0e31eYeHHs X IisUTbHOCTI 3MIACHIOITH LIeHTpr 3 HamaHHS
6e3or1aTHOT BTOpUHHOI 1paBoBoi gonomoru (BBIIJI) - 3xiicHioroTs BinOip
a/IBOKaTiB, PO3IMOALT cIipaB (IpU3HAUCHHS aJBOKATa) Ta IPUIMAIOTH aKTH
HajaHOi JOmoMOTH; 3) (PYHKIIOHAJBHI 3acaji, SKi BKIIIOYAIOTh 3aBIaHHS,
MIOBHOBA)XEHHA Ta TapaHTIii aJBOKATChKOI AisUIBHOCTI mozo HamanHs BIT/JI,
oIiaTy Tparli, 3a0e3MeucHHsS aJIBOKATChbKOI TaeMHUIN; 4) 3a0e3meueHHs
MOHITOPHHTY Ta SKOCTi AisIIBHOCTI - KOHTPOJIb 33 JOTPHUMAHHSIM CTaHIApTIB
HanauHs BBII/I, ouinka poOOTH aaBOKaTiB, MPUHHSTTS aKTiB pearyBaHHsS y
BHIMAJKYy TOPYIICHHS IisUTBHOCTI; 5) oOpraHizamis  aJBOKaTCHKOTO
camoBpsinyBaHHS - HamionanpHa acomiauisi anBokatiB Ykpainun (HAAY)
Bimirpae BaXJIMBY pOJb y 3a0e3ledeHHi JOTpPUMaHHS TapaHTid
HE3aJIe)KHOCTI aJJBOKATiB, sKi mpauioloTh y cuctemi BIIJ], a takox Oepe
y4acTh y po3poOr1ii craHaapTiB skocti HagaHHa BI1/I.

AHaii3 3aKOHOJIABCTBA Jla€ MOXJIMBICTb  BH3HAYUTH  CHCTEMY
HOPMaTHBHO-TIPABOBUX aKTiB, SIKi CKJIA/Ial0Th OCHOBY isTbHOCTI aJIBOKATa y
coepi Haganns BITJ], no Hux cuix Bignectu: 1) KoHcruryuito Ykpainu, B
crarti 131-2 K01 rapaHTyeThCsl HE3aJeKHICTh aJBOKATYpH TPH HaJaHHI
npodeciitroi mpaBHmuoi» [1]; 2) 3akon VYkpaiam «[Ipo Oe3ommaTHy
npaBoBoi gomomory» Bix 08 mmnus 2011 poky, skuii BH3Hauae Micle
anBokaTiB B cuctemi cy0’extiB Hamanas BII/I, mpaBo Ha Hamanas BBII/]
aJIBOKaTaM, BKIIOYEHHM 10 PeecTpy aznBokaTiB, sKi HagaloTh O€30IIaTHY
BTOPMHHY NpPaBHHYY MJOIOMOTY, IIpaBa Ta OOOB’S3KM aJBOKATiB IIOJ0
Haganuas BBIIJ] [2]; 3) 3akon Ykpainu «[Ipo agBokaTypy Ta aJlBOKaTChKY
IisUTBHICTEY Big S mumas 2012 poKy, B SKOMY BH3HAYCHO BUAM aIBOKATCHKOI
JisIbHOCTI cripsiMoBaHi Ha HazgaHHs BI1JI, npodeciiini 060B’s13kM anBoKaTa
oo ii HaJaHHs, TapaHTii aJBOKATCHKOI MISUTBHOCTI B TOMY YHCII IIOAO
OTpUMaHHs oIIath mnociayr 3 HajgaHHa bIIJl, mnopsanok 3axnrodeHHs
noroBopy Ha HamanHs BIIJ] Ta ¢dopmu, mMeromm Ta 3aco0W IisUTBHOCTI
cupsmoBanoi Ha HamauHa BIIJI [3]; 4) [opsmox 3amydeHHS opraHaMu
MICIICBOTO CaMOBPSITyBaHHS aJIBOKATIB Ta iHIIHMX (axiBIiB y BiAMOBIIHIN
ramysi mpaBa A0 HagaHHA O€30IUIaTHOI MEPBHHHOI NMPaBHUYOI JOIOMOTH
3aTBepkyeThest Kabinerom MinicTpiB Ykpainu [] Ta inmumu HITA.

AIIBOKaTH € KIIOYOBMMH CyO'eKTaMH HaJaHHSI JpPyroro piBHA
6e3011aTHOT NpaBHUYOI JOMOMOTH B YKpaiHi — 0e30IuIaTHOi BTOPWHHOL
mpaBHU4oi gomomoru (BBIIJl), mo BkIrodae 3aXxucT BiJ OOBHHYBa4eHHS,
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NIPEACTaBHUITBO IHTEpPECIB Yy CyAax Ta CKIAACHHS IPOLECyalbHUX
nokymeHtiB. OcobmmBocTi peamizamii iX agMiHICTPaTHBHO-TIPaBOBOTO
crarycy y cucremi HajgaHHs bIIJ] momsraioTh B HacTynmHOMY: aJBOKaTH
3aTy4aroThCsl 10 CHCTEMH JUIS 3aXHCTY TpaB TPOMasH, Yy THX BHIAAKax
KOJIM € TIOTpeda y 3aXHCTi IpaB Ta iHTEpeCiB 0coOH, Ka HE MOXKE JJO3BOJIUTH
co0i IPUBATHOTO 3aXMCHHKA 3 ypaxXyBaHHAM ii COIIaJBHOTO CTaTycy, abo
KOJIM Taka IIpaBoBa JIOIIOMOTa HANAETHCS JIEP)KABOI0 Y  BHIIAJKY
MPUTATHEHHS OCOOM 1O IOPHIWYHOI BigNOBITANBHOCTI 3 YypaxyBaHHSIM
MiIcTaB, BH3HaueHWX B 3akoHI Ykpaiuu «[Ipo Oe3omiaTHy npaBHHUYY
JOTIOMOTY»; aIBOKATH HE € INTaTHUMH TpariBHUKaMu neHTpiB BIIJ], a
MIPAIOIOTh 38 KOHTPAKTOM/IOTOBOPOM, IPOXOASYH KOHKYPCHUH BinOip, 110
perymoeTbest IlopsimkoM Ta yMOBaMH TIPOBEAEHHS KOHKYpCY 3 BimOopy
aJBOKATIB, SKI 3alydaroThCs /sl HagaHHs Oe30IUIaTHOI BTOPWUHHOL
MIPaBHUYOI JOIOMOTH; /I HAJaHHA JONOMOTH a/JBOKaTH MaloTh OyTH
BHECCHI 10 CHeIiaibHOTO PeecTpy aaBoKatiB, sKi HamalOTh O€30ILIATHY
BTOPHHHY TPaBHUYY JOMOMOTY 3a iX 3T0JI0I0; 3aIydaroThCs 3/1€01IbIIOTO
JUISL 3aXUCTY 3aTpPUMaHHX 0Ci0, NMpeICTaBHHUITBO IHTEPECIB y IMBIIBbHUX,
aZMIHICTPaTHBHUX CIpaBax, a TAaKOX HaJaHHS 3aXHCTY B OKPEMHX CIIpaBax
PO  aIMIHICTPAaTHBHI TPABOMOPYIICHHS; IMICIAS BUKOHAHHS JOPYYECHHS
nentpiB BII/l agBokaTé 3BiTYIOTh NP0 BHKOHAaHY pOOOTY Ta OTPHMYIOTh
oIUIaTy 3a paxyHok JlepxaBHOro Or0KeTy YKpaiHu.

OcHOBHMMH  TIpoOJIeMaMH  3alyd4eHHS a/ABOKATiB OO0  HaJaHHA
Oe3omaTtHOi mpaBHUUOi gomomoru €: 1) ¢inaHcoBI mpoOiemu (orara
mpari) - po3Mip OIIaTH 3a MOCHyrH aaBokata B cucteMi BIIJl wacto He
BIJINOBi/Ia€ peaJibHUM BHUTpaTaM 4acy Ta 3YCHIIb, OCOOJIMBO Y CKIIAJHHX
KpUMiHaJIbHUX CIIpaBaxX, BUIUIATH BUHAroOpoJl aJBOKaTaM MOXYTh TPUBATH
MicssiMHu ab0 HaBiTh POKAMH Micis 3aBEPIICHHS CYJOBUX MPOBAKEHb, 110
¢biHaHCOBO 0OTSDKYe anBoKariB, siki mnpamorors sik DPOIl, momicsunuii
pO3MOiN OIO/PKETHUX AaCUTHYBaHb € HEPIBHOMIPHUM, IO NPHU3BOIUTH 0
3aTPUMOK Y IiJIIMCaHHI aKTiB BUKOHAHUX POOIT Ta o1Jiari; 2) mpoueaypHi ta
opraHizaniitai mpobiemu - cucrema BIIJl € HanTo OIOPOKpPaTH30BaHOIO,
aJBOKATH BUTPAuYalOTh 3HAYHUI 4Yac Ha MiATOTOBKY 3BITHOCTI MPO HaJaHy
JOTIOMOTY, 3aMiCTh TOTO, 100 (POKYCYBAaTHCS Ha 3aXWCTi KII€HTA; iCHYIOTh
CKJIaJHI BHUMAJKH, KOJM aJBOKAT CTHKA€TbCS 3 KOH(MIIKTOM IHTEpECiB,
HATPUKJIAJ, TIPH CIIpoOi OTpUMATH JAOpYUEHHs, ad0 KOJIM iHTepecH KIIi€HTa
cymepeuyarb IONEPEJHIM CIIpaBaM; BIJCYTHICTb JI€BOTO  MeXaHi3MY
KOHTPOJIIO 3a JisbHICTIO wHeHtpiB bIIJ], mo iHoai mnpusBoauTh 10
HEOOTPYHTOBAaHMX pillleHb IIOJ0 aJBOKAaTiB, 30KpeMa BiIMOBI Bix
IIPOJIOBXKEHHSI KOHTPAKTIB; 3) mpogeciiiHi Ta eTH4Hi MpoOIeMH - aIBOKATH,
ki mpamoTh y cuctemi BITJI, dacto MarmTh ayke Majlo dYacy Ha
O3HAHOMJICHHSI 31 CIIPaBOI0 Ta MIATOTOBKY A0 3aXHCTY, OCOOJIMBO HpH
TEPMIHOBHX 3aTPUMaHHSX; Yepe3 HU3bKY OIUIATy Ta BUCOKE HABAHTAXKCHHS
ICHy€e PH3MK 3HIXEHHS SIKOCTI 3aXHCTy, BOJHOYAC iCHYIOTh JOCHTH CYBOPi
BHMOTH II[OJI0 3BiTYBaHHS PO BUKOHAHY pPOoOOTY; MPOLEAYPH OIIHKH SIKOCTI
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BITJI iHOmI BB@XAIOTHCS aJBOKATCHKOIO CIUIHLHOTOIO TAaKUMH, LIO
MOPYIIYIOTH TpodeciiiHi rapaHTii He3aJIeKHOCTI.

HanpsiMkM ~ yZOCKOHAJIeHHsI 3aydyeHHs aJBOKaTiB [0 HaJaHHI
0e301uIaTHOT NPaBHHYO! JOIOMOTH MOXXYTh IOJATaTH B HACTYIHOMY:
yIOCKOHAJICH] mpoleciB nu¢posizanii Ta aBTomMarm3anii Hamauus BIIJ -
aBTOMAaTHYHE TPU3HAYCHHS aJIBOKATIB I MiHiIMi3amii oachKoro (akropa,
1uQpoBizalist 3BITHOCTI; PO3MIMPEH] MOKINBOCTEH /s HalaHHS IPaBHUYHUX
KOHCYJbTAIli}l OHJIAMH, IO IMiIBUIYE JOCTYIHICTH JOITOMOTH Y BiITaCHUX
paifoHax; BIIPOBA/PKEHHS HOBUX CTaHAAPTIB SKOCTI HaJaHHS 0€30IIaTHOI
BTopuHHOI npaBHUYO0i nomomoru (BBIIJ]) y nuBinbHAX, agMiHICTPaTHBHUX
Ta KPUMiHAJIbHUX CrpaBax; MIOCHJICH] POJIi aIBOKATCHKOTO CaMOBPAYBAHHS
(HAAY) y wonitopurary skocti BIIJ[, mo0 KoHTposib 3mifiCHIOBaIH
npodecioHany; peryJpHe mifBUINEHHS KBamiikamii ajaBokaTiB, sKi
npamtorots y cucteMi BII/l, 3 gokycom Ha crenudivni kateropii Kii€HTIB
(BiicekoBi, BIIO, aith); neperisal Ta OHOBJIEGHI METOIUKH OIUIATH IOCIYT
aJIBOKaTiB (30KpeMa 3a OKpeMi MpoIlecyalbHi [ii), o0 BOHA BiAIOBimaza
CKJIAJTHOCTI CIpaB Ta PUHKOBHM IliHAM; ONTHMI3allis MPOIEAYPH KOHKYPCY
JUIL 3alydeHHs OLNBIIOi KiNBKOCTI mpodeciiiHMX aJBOKAaTIB A0 CHUCTEMHU
BIT[l; cmpoieHi OWPOKpaTHYHHX NPOLENYp IpPU3HAYCHHS ajBOKara,
OCOONMMBO y HEBIOKIANHUX BHUIAIKAX; UIiTKE PO3MEKYBaHHSA (DYHKITIH
uentpiB  BII/l Ta anBOKaTchbKOro caMoOBpsAyBaHHS MJsi 3a0e3neyeHHs
HE3aJIe)KHOCTI aJBOKATIB; MMOCWJICHI TapaHTii aJBOKATCHKOI TAaEMHHIlI TPH
HajaHHi  Oe30IuIaTHOI  JIONOMOTH; PO3BUTOK  By3bKOI  crhewmiaizarii
(HampuKknaa, y KpUMIHAJIBHHUX CIIpaBaX, 3aXHCT IPaB [iTeH); PO3MIHPEHi
Mepexi Ta M1 IBULLEHHS e(eKTUBHOCTI IOTIOMOTH IUTS
BIHCBHKOBOCITY>KOOBIIIB, BETEPaHIB Ta iXHIX POJMH.
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J1O IUTAHHSI BU3SHAYEHHS OCOBJIMBOCTEM
BIJIIKOAYBAHHS 3BUTKIB, 3ABJJAHUX HEHAJIEXKHUM
BUKOHAHHSAM JOI'OBIPHUX 30B0B’SA3AHb

Xajnaii Inas Bitaniliopny
acnipanm Kageopu yusinbHo2o npasa
Hayionanvuuii ynieepcumem
«O0ecvka opududHa akaoemisy
m. Odeca, Yrpaina

LuBinpHO-TIpaBOBa BiINOBIMANBHICTh 3aCHOBAHA HAa MPHHITUIIL OBHOTO
BIJIIKOAYBaHHS 3aMoOiAHOI IIKOAM, IO Mepeadavae BiANIKOTYyBaHHS
MOTEpPHiIiif CTOPOHI He JMIIe peanbHOi MIKOAM, a W HEOTPHUMaHOro
npuOyTKy. Y 3B’A3Ky 3 BHKIAQJICHMM I[IKaBe NHTAHHS CIIiBBIJHOIICHHS
KaTeropii HEYCTONKH Ta 30UTKIB.

TeopeTH4HO IMBIIBHOIO TIpaBa 3arajbHOBU3HAHUM € BUJIJICHHS
mrpadHoi, BUKIOYHOI (200 X BUHATKOBOI), 3aJiKOBOi 1 albTepHATHBHOI
ueycroiiku [3, C. 180-185].

Taxk, kputepiem ixHBOI Kiacupikamii BUCTyHae (HakTop CHiBBITHOMICHHSI
BCTAHOBJICHOTO PO3MIipy HEYCTOWKH 3 IOPUANYHOIO KOHCTPYKII€I 30UTKY,
3aI0iSTHOTO TIOPYLIEHHSIM YMOB IIUBIJIbHO-TIPABOBOTO 3000B’sI3aHHS.

Sk BHCBITIIIOETBCS Y HAYKOBIH Jiteparypi, OUIBIIICTh HAayKOBIIB
3a3HAYa0Th, I110: IITpa(HA HEYCTOMKA J03BOJISE CTATYBATH 30MTKHU, MMOHECEHI
¢Gi3nyHOI0 200 IOPUAMYHOIO OCO00K y TOBHOMY pO3MIpi TMOHAX CyMy
HEYCTOMKH; CBOEK Yeproro, BHUKIIOYHA (BUHATKOBA) HEYCTOWKAa HE Jae
KpeIUTOpYy IpaBa BHUMAraTH BiJIIKOAYBaHHS 30HMTKIB HaBiTh 3a HAsSBHOCTI,
OOMEXXYIOUHM CTSTHEHHS JIMILE CYMOIO HEYCTOWKH; pa3oM i3 THM, 3aiiKoBa
HeyCcTOlKa mependayae CTATHEHHs 3 IMPaBONOPYIIHMKA 30MTKIB y CyMi, He
BKpPUTIll HEYCTONKOIO; BOJHOYAC, aJbTEPHATHBHA HEYCTOWKa HAJA€ KPEIUTOPY
paBo BUOOPY y CTArHEHHI abo 30uTKiB, b0 HeycToiiku [5, C. 20-28].

[lix 30uTKaMy, y TpaAUIIIHHOMY PO3YMiHHI, MAIOTBCS HA yBa3i BUTpATH, SKi
moTepriyia ocoba Hece ab0 Ma€e TIOHECTH Y TIPOIECI BiJHOBICHHS HOPYIICHOTO
Cy0’€KTMBHOT'O LIMBLIBHOTO TIPaBa Yy BHUIJILAL BTPAaTH a00 MOIIKO/DKEHHS MaiHa
(peanbHMIT 30MTOK), a TaKOXX HEJOOTPUMAHOrO NPHOYTKY, SIKMH ocoba
oTprMaia 0 32 YMOBH HAQJIS)KHOTO BUKOHAHHSI 3000B’sI3aHHS 1HIIIOKO CTOPOHOIO
JIOTOBIPHHUX BiHOCHH (yIyIeHa Buroza) [7].

AKCIOMaTUYHUM € TIOJIOXEHHS, HOPMATHUBHO 3aKpiluieHe y CcTaTTi 526
OK VYkpaiam, mo BigoOpakae TPUHOWI PEaJbHOTO BHUKOHAHHSI
3000B’s3aHHS, Y CUITY SIKOTO 3000B’SI3aHHS Ma€ OyTH BUKOHAHE HAJICKHUM
YHHOM BiJIIOBITHO IO YMOB JoroBopy Ta BuMor 1K YkpaiHu, iHIINX aKTiB
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[MBUTLHOTO 3aKOHOJABCTBA, a 3@ BIJICYTHOCTI TAKMX YMOB, TO BUMOT 3TiTHO
i3 3BUYASIMH JIJIOBUX BiTHOCHH. Y 3B’SI3KY i3 IIMM OOP>KHHMK, SIKMH CILIaTHB
HEYCTOWKY, 3000B’S3aHUI TaKOX BUKOHATH IpPUHHATE 3000B’SI3aHHS Yy
HaTypi, TOOTO mepeaaTH pid, BAKOHATH POOOTH, HAJaTH MOCIYTH, CIJIATUTH
I'POLIOBI KOIITH TOIILO.

3rinno 3 Hopmamm IIK VYkpaiHn, BCTAQHOBIIOETBCS IPE3yMIILIis
mrpadHoi HeycToiku (ctarTi 552, 624 11K Vkpaiunn).

Be3ymMOBHO, y4acHUKM IUBLIBHO-TIPABOBUX 3000B’S3aHb MAlOTh IPaBO
CaMOCTIIfHO y JOTOBOpI BH3HAYUTH CIIiBBIIHOUICHHS pPO3Mipy 30HTKIB Ta
HEYCTOWKH, IO MiAIATAI0Th CIUIATi BHHHOIO CTOPOHOIO.

[punarigHO, M0 BiANOBITHO 0 YaCTHH ApyToi Ta TpeThoi ctatTi 624 LK
VYkpaiHn DOrOoBOpOM MOKe OyTH BCTaHOBJICHHH OOOB’SI30K BiNIIKOTYBaTH
30MTKH JHOIe y Ti 9YacTHHi, ¢ BOHH IOKPHUTI HEYCTOHKOIO (3ayikoBa
Heycroiika) [1].

Tak camMo JOroBopoM MoOke OyTH BCTaHOBJICHO CTSATHEHHS HEYCTONKH
0e3 mpaBa Ha BIAIIKOJAyBaHHs 30WMTKIB (BHKIIOYHA HEycCTolika) abo
MOXIIMBICT BUOOPY KpeIUTOpa CTATHEHHS HEYCTOMKH Y BIALIKOAYBaHHS
30UTKiB (aJbTepHATHBHA HEyCTOMKa) [1].

OcobmuBy yBary ciig 3BEepHYTH Ha yacTuHy apyry crarti 551 1K
VYkpaiHu, fKa 3aKpilUTIOE TOJNOKEHHS HpO Te, IO CTOPOHM y JIOrOBOpi
MOXYTh 30UIBIINTH PO3MIp HEYCTOHKH, BCTAaHOBICHHH 3akoHOM. CTOpOHHM
TaKOX MAaroTh MPaBO, JJOMOBHBIINCH NPO II€, 3MEHIIUTH PO3MIp HEYCTONKH,
BCTAHOBJICHUH aKTaMU IIMBITBHOTO 3aKOHOJABCTBA, 332 BUHATKOM BHIIAJIKIB,
nependayeHux 3akoHoM [6].

Jlo pi3HOBHAIB 3aco0iB 3aXMCTy CyO’€KTHBHHUX LUBUIBHHX IpaB, IO
peari3yloThesl y 103a CyI0OBOMY IMOPSIZIKY, HaJeKaTh 3aX0JH ONEPaTHBHOTO
BIUIMBY, MiJl SKHMH TPAIULIHHO PO3YMIIOTh BOJILOBY IOBEIIHKY KpeIuTOpa
10/I0 OJTHOCTOPOHHBOT 3MiHH YMOB LIUBIILHO-IIPABOBOT0 3000B’13aHHS 11032
IOPUCAMKIIHHNM CIIOCOOOM, METa SIKOTO TOJIATae y HEJIOMYIICHHI PO3BUTKY
LUUBUIBHUX IPaBONOpYIIEHb 3 00Ky OopxHuka. L{i 3axonu omnepaTuBHOTO
BIUIUBY CBOTO Oe3mocepeanboro 3akpimieHHs B HopMax LK Vkpainm nHe
OTpHUMaJIH, IPOTe iXHS NMBUIEHO-TIPAaBOBA MIPUPOJIA OUSBH/IHA.

Ha pgymky okpeMHX HAyKOBIIB, IIiJi Yac 3MIHCHEHHS UUBUIBHUX
MIPABOBITHOCHH HEPiZIKO BHHHWKAE CTAHOBHUINE, y SIKOMY 3000B’A3aHHH 3a
3aKOHOM a00 JIOTOBOPOM OJIHA CTOpPOHA JIOTOBOPY YXMWIISETHCS Bill
BUKOHAHHS NIEBHUX pOOIT, HE NMPHUCTYNae 0 HUX CBOEYACHO, abo K Ha/lae
iHIIIH CTOPOHI JOTOBOPY MOCHYyrH a00 BUKOHAHHS POOIT 3 HASBHUMH
BaJlaMHu, SIKi MOXyYTh OyTH ycyHeHi Ha micti [2, C. 37-42].

VY Bcix 3a3HaYCHHUX BHIAJIKAaX 3aKOH HAJa€ MPaBO YHOBHOBaXKEHiN 0cobi
BHUKOHATH BKa3zaHi poOOTH BIACHUMHM KOIITAMH 3 MEPEKIIaJIaHHIM BUTPAT HA
3000B’s13aHy 0co0y. Y 1bOMY 3aKpiIUICHO 3arajbHUi MPUHIUAI BHKOHAHHS
LUBUILHO-TIPABOBOTO 3000B’sI3aHHS, BIANOBIIHO 10 SKOTO YIOBHOBa)KE€HA
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oco0a BITpaBi aBTOHOMHO BiJi OOp)KHUKA MPUHHATH Ha ceOe BUKOHAHHS HOTO
3000B’s3aHHS 32 HOro HEOOIPYHTOBAHOIO YXHJIeHHs Bia Hboro [4, C. 204-
209]. V upomy 3aX0/M OMEPATHBHOTO BILUTHBY CTPYKTYPHO mependadeHi y
KO’KHOMY 3 IHCTHTYTIB 3000B’3aJIbHOTO 1IPaBa.

3BiCHO K, 10 OOpaHMH IOPUIMKO-TEXHIYHUH NPHUHOM JI03BOJISE
3aCTOCYBAaTU Ti 3aXOJW ONEPATUBHOTO BIUIMBY W Y paMKax 1HCTHTYTY, Ji€
BOHM 3a(iKCOBaHi Yy BHIJIIII HOPMO-IIPOCKTYBaHHS 3 MaKCHMaJIbHOIO
e(EeKTHBHICTIO.

Hacamnepen ix Mo)xHa Ki1acu(iKyBaTH 32 OKpEMHUMH IpyIIaMH Ha 3aX0IH
OTIEPaTUBHOTO BIUIMBY, TOB’S3aHi: 3 BUKOHAHHAM pOOIT; i3 3a0e3rmedeHHsIM
3YCTPIYHOTO 3a/I0BOJICHHS; 3 BiZIMOBOIO BiJ BYMHEHHS NEBHHUX Miif; i3
3axX0JJaMH, 1[0 3aCTOCOBYIOTHCS Y cpepi KpeAUTHUX MPaBOBITHOCHH.
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AJIMIHICTPATUBHO-IIPABOBU MEXAHI3M PEI'YJIIOBAHHSI
KJITHIYMHUX JOCJILIKEHb: IIOHATTS,
O3HAKHU TA CTPYKTYPA

Bpoxuk SIpuna Bosiopumupisua
Hayxoso-0ocnionuii incmumym nyoniunoeo npasa
M. Kuis, Yxpaina

Kniniuni mocmimkeHHS y CyYacHil CHCTEMi OXOpOHH 3I0pPOB’S MAroTh
MTOIBIHHMI XapakKTep: 3 OMHOTO OOKY, BOHU € HAyKOBHUM 3ac000M IIepeBipKu
0e3meyHoCTi Ta €(PEeKTHBHOCTI JIIKAPCHKUX 3ac00iB, 3 1HOIOTO — cheporo
MIABUICHUX PHU3UKIB JJI OKUATTS, 30POB’S, TIAHOCTI Ta MPHBATHOCTI
monuau. CaMe TOMy IX HpOBEAEHHS MOTpeOye HaJe)KHOTO MPaBOBOTO Ta
IHCTUTYLIHHOTO pEeryJioBaHHs. ba3oBOI0 IIHHICHOI OCHOBOIO TaKOTo
pEryJIoBaHHS € KOHCTHUTYIIHHA 3a00pOHA MiJAaBaTH 0COO0Yy MEAMYHHM YU
HAYKOBUM JociimaM ©Oe3 ii BIIBHOI 3T0AM, MO 3aKPIIUIIOE MPIOPUTET
JIFOJICHKOT TIIHOCTI, aBTOHOMIT BOJIi Ta TiJIeCHOT HeloTopKaHHOCTI [1].

Konkpermszamiss mopsSaky TpoOBeACHHS  KIIHIYHUX  BHIIPOOYBaHBb
3IIACHIOETHCS 3aKOHOIAaBCTBOM Yy c(epi JTiKapCchKuX 3ac00iB 1 creniaTbHIMHU
Mi3aKOHHUMH aKTaMd. BinmoBimHe perymoBaHHS OXOIUTIOE HE JIMINE
MpoIeTypHi BUMOTH, a ¥ IHCTpYMEHTH NyOIIYHOTO aIMiHICTpyBaHHS:
JOIYCK JIOCTI/DKEHb, €KCIIEPTHY Ta €THYHY OIIIHKY, AEPXaBHUH Harmsan i
KOHTPOJIb, @ TAKOXK PEearyBaHHs Ha MOPYIICHHS BCTAHOBJICHHX CTaH/apTiB.

3a TakuX YMOB KIIHIYHI JOCHIDKEHHs CIIiJ PO3INISJAaTH HE JIMIIE SK
MEJIMKO-HayKOBUH MpOIeC, a 1 K OKPEMHH CErMEHT ITyOJiuHO-IIPaBOBUX
BIZIHOCHH, y MeaxX sIKOT0 Jiep)kaBa 4epe3 YIOBHOBaXKEHI OpraHu 3adesneuye
3aKOHHICTh, O€3MEeYHICTh 1 HaJeXKHY OpraHi3amilo  JOCIHiJIHUIBKOT
nisbHOCTi. Came TOMYy BQXJIMBOIO 3HAueHHS Ha0yBae OCMHCIICHHS
aJIMiHICTPATHBHO-TIPABOBOTO ~ MEXaHI3MY  PETYIIOBaHHSA  KITiHIYHHX
JOCIIJDKEHb SIK MITICHOI CHCTEMH HOPM, MPOIEnyp, CYO’ €KTiB BIaJHUX
MIOBHOBA)XXEHb Ta IOPHAWYHMX 3ac00iB, CIPSIMOBAaHMX Ha JOCSTHEHHS
myOIiYHOTO 1HTEPECY i 3aXWCT IpaB YYACHUKIB JOCIIKEHHS.

Y npaBoBiif Haymi MeEXaHI3M  TPAaTUIHO  PO3TJANAETBCI 5K
YIOpSIIKOBaHA CYKYITHICTh IOPUAMYHUX 3ac0o0iB, 3a JONOMOIOI0 SIKHX
3a0e3meuyeThcss BIUIMB TpaBa Ha CYCHUIbHI BIIHOCWMHH. BimmoBigHO
aJIMIHICTPATHBHO-TIDABOBUH MEXaHI3M HE MOXE 3BOJWTHCA JIHIIE [0
CHCTEMH HOPM, XOua CaMe BOHM CTAaHOBIIATH HOTO OCHOBY. Moro 3mict
PO3KpUBAEThCS y IWHAMINI pearizamii TpaBa depe3 aJMiHICTPATHBHI
MpoLeaypH, IOpPUAWYHI (aKTH, MPaBOBIAHOCWHH, aKTH 3aCTOCYBaHHs, a
TaKOX IHCTUTYIIHHI 3ac00M KOHTPOJIIO Ta IpuMmycy [2, c. 127].
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[MormubneHHI0 PO3yMiHHSA  aAMiHICTPATHBHO-TIPABOBOTO  MEXaHI3MY
Crpusie HAyKOBUH MiJIXiJ] IO pO3MEXYBaHHS HOT0O eIeMEHTIB Ha OpraHiyHi Ta
¢yHkiioHanbHI. Jlo OpraHiYHMX CKJIQJIOBHX 3a3BHYail BIAHOCSATH HOPMHU
npaBa, NPaBOBIIHOCHHU Ta aKTH peaji3alii NpPaBOBHX IIPHUIHUCIB, TOOTO
eJIEMEHTH, 10 (GOPMYIOTh OCHOBY MexaHi3My. (DyHKHiOHANBHI CKJIaJOBi
XapaKTepU3yITh YMOBH HOrO Mi€BOCTi: 3aKOHHICTh, IPAaBOCBIIOMICTS,
IIPaBOBY KyJIbTYPY, aKTU TIyMaueHHs Ta 3aCTOCyBaHHsA Ipama [3, c. 396].
Taka MeTooIoris € IPUAATHOO 1 AT chepr KIHIYHUX JOCIHTIIHKEHb.

Y  agMiHICTPAaTUBHO-TIPABOBIM  JOKTPWHI MeEXaHI3M  peryIiOBaHHI
PO3TILINAETECS K MMOEJHAHHS OpTaHi3amii MyOJidHO] BIAAN Ta IOPUIIMIHUX
3ac00iB BIUTMBY Ha CYCIUIbHI BiTHOCHHH. TOMy HOTO CTPYKTypa OXOILTIOE
HE JIMIIE HOPMAaTHWBHI IIPUINCH, a i CHCTEMY YIOBHOBa)XEHHX OpPTaHiB, iX
KOMIICTEHINI0, aIMiHICTPaTHBHI IPOIEIypPH, YIPABIIHCHKI aKTH, 3acO0H
Harsay, KOHTPOIO Ta mpumycy [4, c. 32].

Y Haymi ICHYIOTh LIMPOKMI 1 BY3bKMH MiJXOOW JO BU3HAYCHHS
€JIEMEHTHOTO CKJIaJly Takoro mexaHizmy. LlIupokuii miaxig BKIroUae HOPMH
npaBa, NPaBOBIIHOCHHM, IOPWAWYHI (AaKTH, MPaBOCBIAOMICTb, IPaBOBY
KyJIbTYpY, 3aKOHHICTb, FOPUIUYHY BiJIOBIIAIBHICTh Ta MNOBEAIHKY
y4acHUKIB. By3bkuil MigXiZi 30CEpEKYETHCS Ha KIIOYOBHX €JIEMEHTaxX:
HOpMax IpaBa, IPaBOBiIHOCHHAX, peali3allii mpaBa Ta 3aKOHHOCTI [5, c. 45].

3 ypaxyBaHHSAM HaBEACHOTO aJMIHICTPAaTHBHO-TIPAaBOBHH MeEXaHi3M
perymoBaHHS KIHIYHUX JOCTIIKEHb CIII PO3YMITH SK ()yHKIIOHAIBHO
Y3rOKEHYy CHCTEMYy TIpaBOBHX 3aco0iB, IHCTHUTYHi 1 mpormenyp,
CHPSIMOBaHMX Ha 3a0e3Me4eHHs 3aKOHHOTO TPOBE/ICHHS JOCIIIKEHb, 3aXHUCT
npaB Ta Oe3MeKH yYaCHUKIB, 311HCHEHHS JIep)KaBHOTO KOHTPOJIIO 1 HaJIeKHE
pearyBaHHsT Ha NOpYIIeHHs. BojHoYac BaJIMBHMH HOTO CKJIaJIOBHUMH
BUCTYNalOTh iH(OpMaliiiHi Ta eTH4YHI eJNeMEeHTH, 110 3a0e3NneuyloTh
JIETITUMHICTb 1 CYCIIJIBHY JOBIPY J0 TaKOi AisUIbHOCTI.

3 morysiy YKpaiHChKOTO MpaBa KJIiHIYHE BHUIPOOYBAHHS JIIKapChKOIO
3ac00y € HayKOBO-IOCIIHHUIBKOIO [ISUIBHICTIO 33 YYacTIO JIIOJUHH, IO
IIPOBO/ANTHCS. 3 METOIO BCTAHOBJIEHHSA a00 MiATBEP/PKCHHS O€3MeYHOCTi Ta
e(pEeKTHBHOCTI TpenapaTy, BHABICHHA HOTO KIIHIYHHX BIACTUBOCTEH i
moOivHuX peakuiil [6]. Take BU3HAUYEHHS OJHOYACHO BigoOpa)kae MEIHKO-
HAyKOBY IIPHPOAY BIATIOBITHOTO SIBMIA Ta WOTO 3MIHCHEHHS B MeXax
CHELiaJIbHOTO MIPABOBOTO PEXUMY.

VY 3akoHOIABUOMY BHMIpi KIJIIHIYHI BHIPOOYBaHHS IIOB’SI3aHI 3 YiTKO
BHM3HAUEHOI0  OpraiszamiiiHoro  iHdpacTpykTypolo. IX  mpoBemeHHs
JIOIYCKA€ThCS Y 3aKiIaJ[aX OXOPOHHU 3/I0POB’ S, BU3HAYCHUX YIOBHOBAKEHUM
OpraHoM JIep)KaBHOI BIAJW, IO CBIJYUTh MPO HASBHICTh BHUPAKEHOTO
aJIMIHICTPaTHBHO-TIPABOBOTO KOMIIOHEHTa. JlepikaBa BCTAHOBIIIOE IPaBOBI
MiZCTaBU, METY Ta IHCTUTYLiHHI YMOBH TaKoi JisUTEHOCTI.
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3akoH Ykpainu «I[Ipo sikapchki 3aco0M» 3aKpiruTioe 0a30Bi MPOIEAYpHI Ta
rapaHTiiiHI 3acajy MPOBeIEHHS BUNPOOYBaHb. 1 IX MOYaTKy 3asBHUK IO/Ia€
BINOBIZIHY 3asBy Ta MaTepiajd IIOJO0 JIKapChbKOro 3aco0y, a pillleHHs
YXBAIIOETBCSL 3@ HAsBHOCTI IO3UTHBHOI E€KCHEPTHOI OLIHKK Oe3Me4HOCTi,
OYiKyBaHOi €()EKTHMBHOCTI Ta CHIBBIIHOIIGHHS pU3MKY I  KOpPHUCTI.
OO00B’SI3KOBOIO € TAKOK ETHYHA OLlIHKA MaTepialIiB JOCTIPKSHHS [7].

Oxpemuii OJOK PEryJloBaHHS CHPSIMOBAHMI Ha 3aXUCT MpPaB yYaCHHKIB
JOCIIKeHHS. 3aKOHOJABCTBO Iependavae MICHMOBY iH(OPMOBAaHY 3TOY,
CIemiajgbHi YMOBH YYacTi HETIOBHONITHIX, 000B’SI30K CTpaxyBaHHS >KHUTTS 1
3I0pOB’sl TOOPOBOIBILL, @ TAKOK MOXKIMBICTD 3YNWHEHHS YH HPUIIHECHHS
BHNIPOOYBaHHA y pasi 3arpo3d s YyYacHHKIB a00 MOPYIICHHS
BCTaHOBJIICHMX BuUMOr. Ile CBigUUTH, 10 KJIIHIYHI  JOCIIIKCHHS
PO3TILIIAIOTHCS SIK cepa MiABUIICHOTO MyOIIYHOTO PU3HKY.

Haii0inpin  neranizoBaHe pEryJIOBaHHS MICTUTBCS Y CHELaJbHOMY
MOPSIIKY, 3aTBEpP/XKEHOMY MIHICTEpPCTBOM OXOpPOHH 3I0pOB’s YKpaiHH,
SKMHA BpaxoBye MDKHapOJHI Ta €BpomeHchbki mimxonud. Hum Bu3HaueHO
MPOIETypH TPOBEACHHS NOCTIIKCHb, Y TOMY YHCIi 0araTOLECHTPOBHX, a
GyHKIIT eKkcrepTH3M MarepialiB 1 KIIHIYHOTO ayauTy TIOKJIAJAEeHO Ha
HepxaBHuii excrieptHuil nentp MO3 Ykpainu [6].

BaxnmBe wmicue 3aiiMae NpaBO3axMCHUH KOMIIOHEHT IIbOTO aKTa:
3aKpIIUIEHO TIPaBO y4YacHUKA NPUINMHUTH y4acTh y OyIb-SKHA MOMEHT,
BUMOTHU 10 KOH(QIAECHIIHHOCTI MEPCOHAIBHUX JAHMX, MOPSIOK JIOCTYIY IO
MEIWYHOI JOKYMEHTAIlil IiJi dYac TIepeBipoK Ta OOOB’SI30K IOBHOTO
iHpOpMyBaHHS OCOOM TIpO 3MICT 1 HACHIAKK JochimkeHHS. OTXe,
HOpPMaTHBHA MOJIEJIb PETyJIIOBaHHS Ma€ He JIMIIE JI03BUILHO-TIPOLCYPHUIA,
a 1l BUpa3HUI rapaHTIiHUI Xapakrep.

ETnuna CKJIaI0Ba YKpalHCBhKOI Mozeni pEryiItOBaHHs
IHCTUTYIIOHANI30BaHA 4Yepe3 JisUIbHICTh KOMICiii 3 NHTaHb ETUKH IpH
3aKJIaJiax OXOPOHH 310pOB’sl. BOHM OLIIHIOIOTH MOPaJIbHO-ETHYHI Ta MPaBOBI
ACMeKTU KJIIHIYHOTO JOCIHI/PKEHHsI, MOTO/PKYIOTh HOTO MPOBEIACHHS abo
HaJal0Th MOTHBOBaHY BigMoBY. IlodaTok BHNpoOyBaHHS y KOHKPETHOMY
3aKJaJi OB’ A3Y€ThCS 3 HABHICTIO MO3WTHBHOTO PILlICHHS YIIOBHOBA)XXEHOTO
OpraHy, BHCHOBKY KOMicii 3 IHTaHb €THKH, HAJIEXHOTO JIOTOBIpHOTO
odopmiieHHA Ta cTpaxyBaHHS [6]. OTxe, eTHYHA OIliHKa € 00OB’SI3KOBOIO
MIPOLIEAYPHOIO JIAHKOIO MEXaHI3MY JIOMYCKY 10 JOCIIiIKEHHSI.

Y MDKHapOJHOMY BHMIpi PEryJIIOBaHHS KIIHIYHUX JOCITIKEHb CIIUPAETHCS
Ha yCTaJIeHI €TWUYHI CTaHAAPTH MEIWYHUX JOCHIPKEHb 32 YJacTIO JIFOJWHH.
BazoBe 3HauenHs Mae J[lexmaparist ['enbCiHKi, SIKa 3aKpiIUIFOE TIPIOPHTET
JI0OpoOyTYy ydYacHWKa, HEOOXiAHICTH iH(POPMOBAHOI 3roAW Ta HE3AIEKHOT
eTnyHoi omiHkH [8]. Xo9a 1ei JOKyMEHT He € HOPMAaTHBHO-TIPABOBHM aKTOM
VYkpaiHu, BiH BUKOHYE POJIb aBTOPHUTETHOTO MDKHAPOIHOTO OpIi€HTHpa, IO
BPaXOBY€ETHCS HALIOHATIEHAM PETYJIIOBAHHSM.
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JlomaTtkoBuit ~ MDKHAPOMHO-TIPAaBOBHUH  KOHTEKCT  TIOB’S3aHMHA 13
KonBeHuiero npo npasa moanHu Ta GiomenunuHy (OB’eqchka KOHBEHILIN),
MOJIOKEHHST KOI MIJIKPECIIOI0Th 3HaueHHs NpodeciiiHuX CTaHAapTiB,
iHPOPMOBAaHOI  3roJ¥ Ta CHELialbHAX TapaHTii y OloMeIuyHHX
nocnipkeHHsax [9]. Hasite 3a BigcyTHOCTI patudikanii Taki akKTd MOXYTh
BUKOHYBaTH OpIEHTYIOUy (QYHKIIIO Yy IpaBOo3acTOCYBaHHI Ta HAayKOBii
aprymeHTarii.

€BpOICHCEKAI PETyIATOPHUNA KOHTEKCT ITOCHIICHO 3aIllpOBa/KCHHSIM
Permament (€C) Ne 536/2014, sxuit mependavae yHipikoBaHy Ipouenaypy
OIIIHKH, €IUHY CHCTEMY IOAAHHS TOKYMEHTIB, BUCOKI CTaHIAPTH 3aXUCTY
y49acHUKIB Ta BUMOTH mpo3opocti [10]. BpaxyBaHHS HOTrO MONIOXKEHb Y
HaIlOHAJILHOMY PeryJIOBaHHI CBIIYUTH MPO IMOCIIIOBHY €BPOIHTErpaIliiiHy
opieHTaIiI0 YKpaiHu.

Otrxe, KiIiHIYHE BHUIPOOYBAaHHS JIKapChbKOTO 3aco0y HE MOXKe
PO3TIILIATHCS SIK BUKJIFOYHO MPUBATHA iHIIIATHBA CIIOHCOPA YH JOCIIIHUKA.
UunHa mozens B YkpaiHi opmye HoOro sk mpoueaypHO OpraHizoBaHU i
myOJIiYHO KOHTPOJILOBAaHMH TpOLIEC, y MeXaxX SKOrO OpraHd BIaau
YXBAJIIOIOTh DILIEHHS MIOA0 TPOBEICHHS JOCTI/DKEHHS, 3A1HCHIOIOTH
eKCIIEPTU3y Ta ayAWT, a €THYHI KoMicii 3a0e31eUyI0Th IOIEPEHIO OLIHKY
MOpANBHO-TIPaBOBUX AacleKTiB. ToMy BiONOBigHI BIIHOCHHU 3a CBOEIO
MPUPOJIOI0 € TEPEeBaXXHO ITyONiYHO-TIPAaBOBIMH, XO4a W MICTATH OKpeMi
MIPUBATHOIIPABOBI EICMEHTH.

3 ypaxyBaHHSAM HABEICHOTO aIMiHICTPaTUBHO-TIPABOBHH  MeXaHi3M
PEryJIOBaHHs KJIHIYHHUX JOCII/DKEHb HOUUTHPHO BU3HAYUTH SIK HOPMATHBHO Ta
IHCTHUTYIIIHHO 3a0e3MeyeHy, BHYTPIILITHBO Y3TOJIKEHY CUCTEMY
a/IMiHICTPATUBHO-TIPABOBUX 3aCO0IB, 32 JOMOMOTOI0 SKUX CYO’€KTH MyOJiqHOT
aIMiHICTpalil Ta iHII YIIOBHOBaXKEHI YYaCHMKM B MeEXax BCTaHOBIIEHOT
KOMIIETEHIil Ta Mpoueayp 3AIHCHIOITh JOIMYCK, OpraHizalliiiHO-IpaBoOBHii
CYIpPOBifl, MOHITOPHHI, KOHTPOJb 1 NPHUIMHEHHS KIIHIYHUX BHUIIPOOYBaHb
JIKapChKUX 3aC001B 3 METOIO 3a0e3MeyeHHs OalaHCy MK ITyOIiYHIM iHTEpECOM
Y pPO3BHUTKY MEIMIMHM W (apMameBTHKM Ta TPHBaTHUMH TIpaBaMH H
iHTepecaMu cy0’eKTa JOCIIIKSHHSL.

IMpeamerom xii Takoro MexaHi3My € NpPaBOBHH PEKHUM HPOBEICHHS
KIIHIYHUX BUMPOOYBaHB, IO OXOIUTIOE IO3BUIBHI PIlIeHHs, SKCIEePTHY M
€TUYHY OILIHKY, BUMOTH /10 iH()OPMOBAHO 3r0/IH, CTpaxyBaHHs, 3BITHICTH Ta
pearyBaHHs Ha PHM3HKA. MOTO SIpO CTAHOBIATH CaMe aJaMiHICTPaTHBHO-
mpaBoBi 3aco0M, a caM MEXaHI3M Mae He JHWIIe YIpPaBIiHCBKHH, a I
rapaHTIHHUN XapakTep, OCKUIBKH CIPSMOBAaHUM Ha MOMEPEHKEHHS IIKOIU
Ta 3aXKCT MPAB JIIOAUHH.

OYHKIIOHAIBHO PETYTIOBAHHS KIIHIYHUX JOCIiKEHb TSIKIE O PU3HK-
Opi€HTOBaHOI Mojemi IyOJiYHOTO aIMiHICTpYBaHHS, Yy MeXax SKoi
YIPaBIIHCBHKI PIllIEHHS TPUHMAIOTHCS 3 YpaXxyBaHHIM MOXKJIMBHX HeOE3IeK:
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MoOIYHUX peakilid, MOpYyIIeHb MPOTOKONY, HEAOTPUMAHHS CTaHIApTiB
HaJIe)KHOT KJIHIYHOI TPaKTHUKH, HEJOCTOBIPHOCTI JaHWX YU HEJOCTATHHOI
HayKOBOI OOIDYHTOBaHOCTi. 3aKOHOJABCTBO Iepejdadac MOXKIHUBICTh
TUMYacoBOro ab0 TIOBHOrO 3YNHMHEHHS BUNPOOYBaHHS 3a HAasABHOCTI
BIAIIOBIIHUX MiACTaB.

TeopeTn4HO 1Eil MeXaHI3M MOEJHYE TPU B3aEMOIIOB’SI3aHi PEryJIATUBHI
JIOTIKM: TyOIiyHOT Biagyu (KOMIETEHIs, aAMiHICTPaTHBHI aKTH, KOHTPOJIb),
mpaB  gogumHM  (iHopMmMoBaHa ~ 3rofa,  Oe3leka,  IPUBATHICTS,
HEIMCKPHUMIHAIliSl) Ta HAyKOBOI IOCTOBIPHOCTI (IOTPHMaHHS MPOTOKOIY,
crargaptiB ICH GCP, criBBiZHOWEHHS PU3HUKY 1 KOPHCTI).

Jlo OCHOBHHX O3HaK agMiHICTPaTHBHO-TIPABOBOTO  MeEXaHi3My
perymioBaHHS KIIHIYHMX JOCH/DKCHb HAJEXaTb: ITyOIigHO-BIIaIHUHA
XapakTep  PEryIIOBaHHS; OararopiBHEBa ~ HOpPMaTWBHa  OCHOBA,
NPOLEAYPHICTh 1 CTaAilHICTh; NPEBEHTHBHO-TAPAHTIHHA CIPSIMOBAHICTB;
3abe3nedeHHss  NOOpoBinpHOI  Ta  iHpOpMOBaHOiI  ydacti  ocoOwu;
IHTETPOBAHICTh E€TUYHOI OLIHKK Yy MpPOLEAYpY IOIyCKy; Oe3nepepBHHI
KOHTPOJb 1 KIIHIYHHAN ayauT; KOMIUICKCHHH MDKraly3eBHH XapakTep 3a
JIOMIHYBaHH aJMiHICTPaTUBHO-IIPaBOBOTO sI/Ipa; a TAKOX €BPOIHTErpaliina
opieHTauis i3 BpaxyBanHsiM Periament (€C) Ne 536/2014 ta MiXKHapOIHHX
CTaHJAPTIB.

Po3KpUTTS CTPYKTYpH aAMiHICTPaTUBHO-IIPABOBOTO MEXaHI3MY JOIIIBHO
3MIMCHIOBATH 3 ypaxyBaHHSM 3arajbHOi JOKTPHHH MEXaHi3My IPaBOBOTO
perymoBaHHS Ta CHeNU(IKA KIIHIYHAX TOCTIKeHb. Y IbOMY acHeKTi Horo
MOYKHa PO3IVIANATH SIK CUCTEMY B3a€MOIIOB’SI3aHMX OJIOKIB: HOPMaTHBHOTO,
IHCTUTYLIHHOTO, TPOLELYPHOTO, HOPHIUKO-()aKTUYHOTrO, AaKTOBOTO Ta
rapaHTiHHO-TIPaBO3aXUCHOTO.

HopmaTtuBHUiA OJIOK CTaHOBHUTH OaraTopiBHEBa CHCTEMa IPABOBHX
npunucis. [i ocHOBY (opMmye KOHCTHTYyIiiiHa 3a00poHa MianaBaTH 0coby
Jociigam 0Oe3 BinbHOI 3roau. HacTynHuil piBeHb OXOIUIIOE 3aKOHOAABYI
HOPMHU IIOZO METH, YMOB 1 r'apaHTiii KIIHIYHHUX BHIPOOYBaHb, a TaKOXK
II/I3aKOHHE PETyJIOBaHHA, sKEe JeTali3ye MpOLeAypH, BHMOTH 1O
JOKYMEHTAIIil, ETUYHOI OILiHKH, 3BITHOCTI Ta KOHTPOJIIO. Horo 3micToBanMu
Opi€HTHpaMH BHCTYNAIOTh TNPHHIOWANN TiTHOCTI 0COOM, HAyKOBOI
OOTpYHTOBaHOCTI, OamaHCy pPH3UKY 1 KOpHCTi, KOHQIACHIIHHOCTI Ta
rapMOHI3allii 3 M>KHAPOIHUMHE CTaHJAPTaMH.

IHCcTUTYIHHWIA OJOK OXOIUTIOE CHUCTEMY CYO’€KTIiB, IO 3a0e3MeUyrOTh
(YHKIIOHYBaHHS BiIIMOBIIHOTO PEXUMY: HNEHTPAIbHUHA OpraH BHKOHABUOI
BIamu y cdepli OXOPOHM 30pOB’S, CIEIiali30BaHy EKCHEPTHY YCTaHOBY,
KOMICIi 3 MMTaHb €THKH IIPH 3aKJIalaX OXOPOHHU 37I0POB’S Ta caMi 3aKJIan K
oprasizaniifny 6a3y mociimxens. [lopsa i3 HUIMH IiI0Th IPUBATHI YIaCHUKHU
— CIIOHCOp, JOCTIIHUK 1 Cy0’€KT JOCHIDKEHHS, MpaBa Ta OOOB’SI3KH SKUX
peai3yloThesl y MeXax aJMiHICTPaTHBHO-NIPABOBUX HPOLETYD.
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[Ipouenypuuii 070K CTAaHOBHTH MOCIIAOBHICTh IOPUAMYHO 3HAYYIIUX
CTajiii: TOJaHHS 3asBM Ta MarepiajgiB, €KCHepTHa W eTWYHa OIliHKa,
YXBAJICHHS pILICHHS NP0 IPOBEIEHHS JIOCHIPKEHHS, HOro IO4YaToK,
MIOTOYHUIT MOHITOPUHI, BHECEHHS 3MiH J0 INPOTOKOJIY, 3aBEepLICHHs abo
JOCTpOKOBe mpunuHeHHsA. OKpeMy 4YacTHHY LBOro OJIOKY CKJIaJaloTh
KOHTPOJIbHI Ta ayIMTOPCHKI NPOLENypH, CIpPSIMOBaHI Ha IeEpeBipKy
0€e31eYHOCTI, TOCTOBIPHOCTI Ta HAJIS)KHOCTI NPOBEACHHS BUIIPOOYBaHHSI.

IOpunuko-hakTnaanit ONOK OXOIUTIOE FOPUAWYHI (aKTH, 3 SKAMH
TIOB’SI3YE€THCSI BUHUKHEHHS UM 3MiHA TPaBOBITHOCHH: MOJAHHS JOKYMEHTIB,
NO3UTUBHUI EKCHEepPTHHH BUCHOBOK, DILICHHS YIIOBHOBa)XCHOTO OpraHy,
BHCHOBOK €THYHOI KOMicii, HamaHHS iH(OPMOBAaHOi 3rOIH, BHHUKHEHHSI
pHU3UKiB 200 3aBepIICHHS TOCIiIKSHHS.

AKTOBHI OJIOK BKIIOYAE aIMIiHICTPATHUBHI pIilIEHHS MPO TMPOBEICHHS,
3YIIMHEHHS YW NPUIMHEHHS BUNPOOYBAaHHS, a TAaKOX ITOBIJOMIIEHHS, 3BIiTH
Ta 1HIII TPOLENyPHI JOKYMEHTH.

IapanTiitHO-TIpaBo3axucCHKI OJIOK CIPSIMOBaHWI Ha MiHIMI3allil0 PHU3UKIB
JUISL y4acHUKa JOCIIJDKeHHs Ta 3a0e3nedyeHHs foro mnpas. BiH BkiIouae BUMOTY
JOOpOBIIBHOT 1H(OPMOBAHOI 3rOAW, MPAaBO HA BIIMOBY BiJl Y4acTi, CTPaxoBi
rapaHTii, KOH(IIEHUIIHICTb NEePCOHAIBHUX JIAHUX, OOOB’S30K 3YIHHEHHS
JOCTIDKSHHS y pasi 3arpo3u Ta IHCTUTYIIWHUNA KOHTPOJb 3 OOKY Jep)KaBH i
eTUYHUX KOMIiCifl. BayKiMBHM YHHHHKOM e(EKTHBHOCTI IIbOTO MEXaHI3MY €
TaKOXK HAJICKHUN PIBEHb NPABOBOT KYJIBTYPH BCIiX YYaCHHKIB.

Orxe, aAMIHICTPaTHBHO-TIPABOBHIA MEXaHI3M PETYIMIOBAaHHS KIIHIYHHX
JOCTI/DKEHb B YKpaiHi € MUTICHOI0 CHCTEMOI0 HOPM, IHCTHTYIIH i TIpoIemyp,
sIka TOEHYE YIPABIIHCHKY Ta IPABO3aXHUCHY (QYHKIII, 3a0e3reuye 3aKOHHHUMA
JIOITYCK JOCIIJDKEHB, X OCTIHHNI KOHTPOJIb 1 IPIOPUTET NPAaB JIFO/IMHH.
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HIHHOCTI JISIJIbHOCTI CJIYKBU BE3INEKA YKPATHA
B KOHTEKCTI HOPMATUBHOI BU3SHAYEHOCTI

Pe6uenko Irop MuxaiijioBu4
3000y6au
Incmumym Oepoicasu i npasa imeni B. M. Kopeyvroeo
Hayionanvnoi axademii nayk Yxpainu
Kuis, Ykpaina

Kateropist miHHOCTEHf B NpaBOBOMY PO3YMIiHHI Mae JAEKiUIbKa BapiaHTIB
TIIyMaueHHs. 30KpeMa, IMIHHOCTI MOXHA PO3IIIANATH y SKOCTI Pi3HHUX SBHII Ta
(akTiB ifea b HOTO Ta MaTepialbHOTO XapakTepy — MarepiabHuUX Omar Ta
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MIPEMETIB, JIOJICHKUX BYMHKIB, CYCHUIBHHX BiHOCHH, BOJBOBHX (PSHOMEHIB
(crioHyKaHHs, MOTHBH), iJeaiiB, IJICH, imeH, coIlianbHUX IHCTHTYTIB. B.
YopHonuckKa MIMPOKO TAYMayHUTh 3MICT KaTeropii IHHOCTEH, 3a3HaYatouH, 1110
NpaBoBi  LIHHOCTI BUCTYNAIOTh OCHOBOIO  TPABOMOPSIKY,  1I€aJIbHUM
OOTPpYHTYBaHHSIM HOPMH IIpaBa, BU3HAYAIOTHCSI Ta OXOPOHSIOTHCS MPAaBOBUMHU
HOPMAaMH, € METOIO 1 CaMOT0 TIpaBa i Horo iHcTHTYTIB [1, C. 94].

Kpaguos 1. B. BBaxkae, 1110 NOIIMPEHNM CITiJT BU3HATH MO YCIX HIHHOCTEH
y TpaBi Ha JBi OCHOBHI TPYIH: IIiHHOCTI IpaBa, CTOCOBHO SIKMX MPaBO — I
IHCTpYMEHT, 3aci0 peami3amii, Ta BIaCHE MPaBOBI LIHHOCTi, TOOTO HIHHOCTI 3
TIPaBOBOIO SIKICTIO. J[0 Tepimoi Kareropii HajeXaTb TOHSTTS, SKi CTOCYIOTBCS
mineid abo KIiHIEBHX CTaHiB, N0 SKUX IparHe JoAWHa (IacTs, MYIpiCTh,
Onaromonyd4ss — «iHHOCTI-mim»). KpiM Toro, aBTOp BHALIIE TaKOX
IHCTpYMEHTAIBHI IIIHHOCTI, SIKi 300paXKyIOTh VSBICHHA Mpo OakaHi METOAU
JIOCSTHEHHSI TEPMIHAIBHUX I[IHHOCTEH (HANpHKiIaj, LJIeCpsSIMOBAHICTb,
T'YMaHHICTh, CMUTHBICTB), TOOTO «IliHHOCTI-3ac00m» [2, C. 51-52].

B cywacHOMy TIpaBOBOMY  pO3YMIHHI  MOHSTTS  «LIHHOCTI»
TpanchopmyBagock 3 (inocopCchKOro  3HAYCHHS 10 MPAKTHYHO
3aCTOCOBHOTO, 1HOJII HAaBITh HOPMATHBHO 3aKPIIICHOTO, 110 CBIAYMTH NPO X
00’eKTHBI3allil0 y TpaBi, ska B CBOW uepry (GOpMye HOBY MeTy
MIPAaBOIOPSIIKY T4 YMOBH CIIBICHYBaHHS YYaCHHUKIB IUBITPHUX BiTHOCHH.

B mexax mpaBoBux HopM KoHcTHTymil YKpalHM MOHSATTSA «UIHHOCTI»
3aKpilUIeHe y TOJOXKEHHAX cTarTi 3, me mepenbadeHo, mo «JlroxmHa, 1l
JKHUTTS 1 3I0pOB'S, YeCTh 1 TiIHICTh, HEIOTOPKAHHICTD 1 Oe3leka BU3HAIOTHCS
B VYKpaiHi HaWBUIIOK COIabHOIO IHHICTIO» Ta 54, sKe BWU3HAYAE, IIO
«JlepxaBa 3abe3medyye 30EpEKECHHS ICTOPUYHUX TAM'ATOK Ta IHIIUX
00'€KTiB, 10 CTAHOBJSITH KYyJbTYpHY LIHHICTb, BXXHBA€ 3axXOJiB IS
MOBEpHEHHS B YKpaiHy KyJbTYpHHX I[IHHOCTEH HapoOAy, sIKi 3HAXOAATHCS 3a
1 Mexxkamu» [3], 1110 3HOBY HABOIUTH HA PO3AYMH Ipo (itoco(hChKy OCHOBY
MIHHOCTEeH Ta 3B’SI30K IIHHOCTEH 3 MOPAIBHICTIO Ta IHIIAMH E€THYHUMHU
KaTeropisiMU B ME¥Kax IMPaBOBOI'0 PO3yMiHHS.

HeoOxigHO 3a3HAYMTH, IO ONMUCAHWN BWINE MiAXiJ 0 PO3YMIHHA
LIHHOCTEW He 3amepedye MOXIHMBOCTI iX 00’€KTHBHOTO BHPAXEHHSI Ta
YCBIIOMIICHHSI Ha PiBHI «HOPM-BHMOT» IMIEPATHBHOTO XapakTepy, sKi €
00OB’SI3KOBUMH ~ CKJIQJIOBUMH  HOPMAaTHBHO-IIPAaBOBOTO  3a0e3neyeHHs
JISTIBHOCTI MyOTiYHUX CYO’€KTIB, @ 0OCOOJIMBO — OpraHiB JAEp>KaBHOI BIIAIIH.
HopmaTuBHe 3akpilUICHHS WIHHOCTEH € TaK0oXX HEOOXINHMM 3 Orjisimy Ha
MOJIaJIBIINN PO3BUTOK MPABOBIHOCHH Ta MOXKJIMBICTD 3aXUCTY MpaB, cBOOO
Ta 3aKOHHUX IHTEpPECiB MPUBATHUX OCi0.

Amnamizyroun nojoxkeHHs1 3akoHy Ykpainu «[Ipo CiryxxOy Gesnekn YKpaiam»
Bim 25 Oepesns 1992 poxy Ne 2229-XII, M He 3HAXOAWMO HOPMATHUBHOTO
3aKpIIUICHHS IIHHOCTEH JISITBHOCTI TAHOTO Cy0’€KTa, HATOMICTb, y TTOJIOXKEHHSAX
BU3HAYEHI Taki OCHOBOIMOJOXHI KaTeropii, Sk «3aBAaHHsI» Ta «3acamm» [4].
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ITonoxkeHHsT cTaTTi 2 BHWINE3a3HAYCHOTO 3aKOHY BH3HAYaE, IO JO 3aBIaHb
misutbHocTi  Ciy)kOm  Oesrieku YKpaiHH — Haje)xarb  3aXHCT  JISpPYKaBHOTO
CYBEpEHITETY, KOHCTHTYLIHHOIO JaJy, TepUTOpIaIbHOI LUTICHOCT, HayKOBO-
TEXHIYHOTO 1 00OPOHHOTO MOTEHIIATy YKpaiHH, 3aKOHHUX 1HTEPECiB JIepyKaBU Ta
npaB TPOMAISIH  BiJ  PO3BIAYBAIHHO-TIIPMBHOI  ABUIGHOCTI  1HO3EMHHX
CreliayIbHUX CIIyXO, TocsraHb 3 OOKy OKPEMHX OpraHi3allii, rpym Ta ocib, a
TAaKOX 3a0e3MeUCHHsT OXOPOHH JepKaBHOI TaeMHHII [4], a 1o 3acaz (MOMoKeHHS
crarti 3) HaleXaTh 3aKOHHICTh, TIOBara J0 TpaB 1 TigHOCTI 0coOH,
MO3aMapTiMHICTE T4  BIANOBIJANBHICT  Ilepe[;  HapoIoM  YKpaiHw,
€IMHOHAYAIIBHOCT] 1 KoJeriambHOCTi, TiacHocTi i kowcmipamii [4]. Haromicts
odimiitaa inpopmartis rpo misutbHICTE Ciryx0u Oe3nekn YKpaiHn Jae MOKIIHBICTD
copMyBaTH ySBICHHS, BIINIOBITHO 1O SKOTO MIHHOCTI JAHOTO OpraHy
BKIIFOYAIOTh ~ BEPXOBEHCTBO  MpaBa Ta  3aKOHHICTb,  JOOpPOYECHICT,
BIMOBIIAIBHICTG 1 TiA3BITHICT, a TakoXK mnpodecioHaNi3M 1 MOCTiiHe
BIIOCKOHAIEHHS [5].

Binrak, 3 omHOro 00Ky, MiHHOCTI AisibHOCTI Ciyx0u Oe3neku YKpaiHu
He € 00’€KTHBI30BaHMMH B MeXaX 3aKOHOJABUMX HOPM, ajleé BTOPHUHHO
peani3yroThCs Yepe3 3aBHaHHs Ta 3acaiu AisuibHOCTI. Ha Ham mormsim,
03HAuUCHE HE CYMepeuyuTh (BiTocoHChKOMY 3HAYCHHIO I[IHHOCTEU, CBITUUTH
npo ix HeMmarepianbHHH XapakTep. 3 iHIIOro X OOKy, HOpPMaTHUBHA
HEBHU3HAYCHICTH MOJXKE IPOBOKYBATH iX MOPYLICHHS Ta HEBIIMOBITHICTH
IISUTBHOCTI,  OCKUTBKM — BIICYTHICTH  JETali30BaHOTO  3aKOHOABYOTO
3aKpITUIEHHS OCHOB MISTIBHOCTI CyO’€KTiB BIAaIHUX IOBHOBAXXCHb MOXKE
OyTH MiJICTaBOO JJIsI 37I0BYKHBAHb IIPABOM.
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I1. 5 4. 7 cr. 474 KIIK Ykpainu 3MymIye cy/ BiZIMOBIISITH y 3aTBEPKEHHI
YyrOIM Yy BHUNAIKy, SKIIO Oyla BCTaHOBJICHA «OYEBHIHA HEMOXKIUBICTH
BUKOHAHHS OOBHHYBa4€HHMM B3SITHX Ha ceOe 3a yrojow 3000B’s3aHb». B
VY3araybHeHi Cy0BOi MPAKTHKU 3IIHCHEHHS KPUMIHAIBLHOTO MPOBAJDKEHHS Ha
MJCTaBl Yroj 3a3Hadajioch, IO «yXBajJoroo I[BaHO-DpaHKIBCHKOrO MiCBKOTO
cyny IBaHo-®DpaHKIBCHKOI 00MACTI BiIMOBJICHO B 3aTBEPHKEHHI YTOOHM PO
BU3HAHHS BHMHYBATOCTi, YKJIaJ€HOI MDK MPOKypopoM Ta mimo3pitoBanmM O. y
KpUMIHAIFHOMY TIPOBaPKCHHI 1Mo OOBMHYyBaueHHIO O. y BUMHCHHI 3JI0YHHY,
nependadgenoro cr. 335 KK. [IpoBamkeHHs HamIOUo o0 Cydy 3 YKIAICHOO
YTO/IOI0 MK IPOKYPOPOM Ta IiZI03PIOBAHUM IIPO BU3HAHHS BUHYBATOCTI, 3T1THO
3 yMOBaMH SKOi CTOPOHM MiMIUTH 3rOAW, IO [il IMiIO3PHOBAHOTO CIIi
kBasmiikyBaru 3a cr. 335 KK Ta y3roqunm nokapanHs i3 3aCTOCYBaHHSM CT. 69
KK y Burmsini mrpady B po3mipi 120 HEONojaTkoBaHUX MIiHIMYMIB JIOXO/IiB
rpomajsiH. Cyn BIIMOBMB B 3aTBEp/KEHHI Yroau, y 3B’s3Ky 3 THM, IO
obBuHyBaueHnid O. Ha uac YyKJIaJEHHS YroAud NPO BU3HAHHS BHHYBaTOCTI
odiliiiHO He TpaleBlaliTOBAHMH, 3 HOro CJiB, mpauoe HeodiuiiHo
Pi3HOPOOOYMM, OJIHAK Yepe3 TpaBMY PYKH Il TIEBHUH Hepiof Yacy MpamoBaTH
HE 3MOXE, a TOMYy CyJ BCTAHOBHMB OYEBHMAHY HEMOXUIMBICTh BHKOHaHHS O.
MOKapaHHs y BUTILI mTpady. [HImX nokasie mpo WMOBIpHE JKEpeNo JOXOIiB
0OBHHYBauCHUM Ta MPOKYPOPOM CyIy HamaHO He Oyio. 3 aHAJIOTTYHUX TTiCTaB
OyJ0 BIZIMOBJICHO Yy 3aTBEp/UKEHHI YroJu IIpO BHU3HAHHS BHHYBATOCTI
BopoumoBcskuM paitonHnM cyziom M. JloHerpka (yxBana Bix 1 6epesns 2013
p.» [1]. Takum yrHOM Cy1 Oy/e OLIHIOBATH MAWHOBUI CTaH OOBHHYBAYEHOTO
HABITH ITiJ1 9ac BUPIMICHHS MUTaHH PO MOXKJIMBICTH 0COOM BUIUIATHTH IITpad,
AKAA Y3TODKEHO K Mipy TokapaHHs. [Ipn BuUpimieHHI NWTaHHA PO
MOJJIMBICTD BIIIIKOAYBAHHS IITKOJIM TAKU KOHTPOJIL 3 00Ky Cyy Ma€ OyTH 11
PETENBHIINM, a/Ke 3a4iNaloThCsl EKOHOMIYHI IHTEPECH SIK MOTEPIIIIOTO, SKOMY
OyIe BiAIIKOJOBYBAaTHCH IKOJA, TaK i 0coOHW, sika Oepe Ha ceOe BiIIOBIIHI
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3000B’s3aHHA 3 ix BimmkomyBaHHS. «Cya TIOBMHEH 3°CyBaTH B
00BHHYBAUEHOT'0, Y1 3MOKE BiH peaJbHO BUKOHATH B3ATi Ha ceOe BiANOBIJHO
J0 yromu 3000B’s3aHHs, 30KpeMa BIAIIKOAYBaTH 3aBlIaHy HUM BHACIHIJIOK
BYMHEHHSI KPUMIHAJILHOTO IIPaBONOPYIICHHS HIKOY 3 OIVIIAY Ha ii po3mip Ta
CTPOK Bi/IIIKOAYBaHHs, BU3HAUYCHI B Yroji Mpo NPUMHUPEHHS, Y BYMHUTHU i,
TIepeNIiK SKUX y Hill 3a3Ha4eHO, a00 K BUKOHATH O0OB’SA3KH MO0 CITIBIpAIl Y
BUKPHUTTI KPUMIHAJIBHOTO IPABONOPYIICHHS, BYMHEHOIO IHIIOIO 0CO00I0,
BUKJIQJICHI B Yrofi MO BHW3HAHHA BHHYBATOCTi. SIKIIO X I 4Yac CYIOBOTO
TIPOBA/DKEHHS CY/I BCTAHOBUTH, III0 OOBUHYBAYCHHUI HE B 3MO31 BUKOHATH B3ATI
Ha cebe 3000B’s13aHHs, BIH BIAOBIAHO 10 I1. 5 4. 7 cT. 474 KIIK Mae BigMOBUTH
B 3aTBEpDKEHHI yromm» [2].

Tak, B omHOMy 3 pilleHp CyI BIiIMOBHB Yy 3aTBEP/KCHHI YTOIH,
BKAa3aBIIM PO «HEMOJMJIMBICTh 3aTBEPIUKCHHS YrOOH PO HPHUMHPEHHS,
OCKUIbKM ~ Cyqy HE HaJaHO JaHuX I1IOJ0  IpaleBJaIlTyBaHHS
0OBUHYBa4YECHOTO, SKMH B Cy[JOBOMY 3acillaHHi BKa3yBaB , 10 CHPOMOXKHHUI
craTuTH 1uTpad, B naHWM 4ac oQiliiiHO HE Mpalloe, MpaleBiIalliTyBaBCs
6e3 opopmienns B kBiTHI 2018poky 1 Oyne oTpumyBaTH 3apo0iTHY ILUIaTy B

po3mipi 4000 rpH , OJHAK HISKHUX JOKYMCHTIB Ha MiJTBEPIKCHHS
3a3HaueHHUX 0OCTaBHH CyJy HE HaJaB , HE 3MIl MPUTaJaTH 3 SIKOTO Yacy BiH
MpaIeBNallTOBAHUI , TOMY € OYEBHJHA HEMOXIHMBICTh BHKOHAHHS

0OBHHYBaYCHNM B3ITUX Ha cebe 3a yromorm 3000B's3aHb, SK IO
BiIIKOAYBAaHHIO ITKOH TaK i Mo cruiati mrpady. Kpim Toro , sk BOadaeTbes
3 XapaKTepH3yIUNX OOBHHYBAaUYCHOTO MOKYMCHTIB HAaJIaHUX IPOKYPOPOM ,
OCOBA 5 onpyxeHmii , Ma€ Ha YTpUMaHHI HEMOBHOIITHIO IUTHHY , 3
MOSICHEHb OOBHMHYBAu€HOTO0 HOTr0 JpY)XMHA OTPUMYE 3apoOiTHY IUIaTy
MEHIIIE MiHIMaJIbHOT 3apo0iTHOI miatw» [3]. B iHmIOMY BHIAAKy cyn
3a3nayaB, 1m0 «ockiibku OCOBA 4 He mpairoe, HE Ma€e JIOKa3iB IOJ0
MPALEBIANITYBAaHHS Ta OTPUMAaHHs CTaOLIBHOTO J0XOMIYy, ICHYE OYEBHIHA
HEMOJXJIMBICTh BHKOHAHHS OOBMHYBa4eHUM IIOKapaHHs Y BHJl CIUIATH
mrpady B po3Mipi 50 HEOMOAATKOBYBAaHUX MIHIMYMIB JOXOIIB TPOMAISH
850rpn» [4].

HeoOxigHO 3a3HAa4YWTH, MO CYOAI JOCHTH YacTO TOCHJIAIOTHCS Ha
BIJICYTHICTh Miclg poOOTH sSIK 0OCTaBHHY, SKa CBIIYUTH PO HEMOMIIUBICTH
BIIIIKOAYBaHHS IIKOAW 3a yromor. 3 1mporo mpueoxy B.O. Pubamko
3a3Hayae, 10 «WINIIe Ta 00CTaBUHA, 110 0OBUHYBauCHHUH He Mae o(iliifHOro
MiCI Tpari, IIe aX HiIK He O03HAaya€, MO0 BIiH HE 3MOXE CIUIATHTH
Y3roJDKeHy CTOpOHaMH CyMy MmTpady Y BiJIIKOAYBATH 3amMoJlisHI HUM
30uTkH. B 0OBHHYBaueHOro MOXyTh OyTH 1HINI KOINTH, JOCTAaTHI IS
BIIITKOTYBaHHS 3aBJaHOI HUM IIKOJM (Y HEOOXimHi I crmaTi mTpady):
3a0IIaDKEHHSA, MAaiHO, SKe€ MOXHa NpOJNaTH, AWBIICHIW, TPOLI HOMY
MOXYTh TO/IapyBaTH, MO3UYUTH, BiH IX MOXE B3ATH B KpEIUT, HAOyTH 3a
SIKOIO-HEOY b 1HIIOO IMBUTFHO-TIPABOBOIO YTOJOK, HE OYIYYH NPH HEOMY
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IpareBIaToBatuM oo [5, ¢. 100]. Mu Tex miaTpuMy€eMO TaKy MO3HI0
TOMY, IO JIQJIEKO HE 3aBXKIM HasBHICTH Miclisl poOOTH Oyne BKa3zyBaTH Ha
MOXJIMBICTh a00 HEMOJKJIMBICTH BiJIIIKOJYBaHHS IIKOJAW Y KPHUMiHAJIHLHOMY
NpOBa/PKeHHI. B TOH e Yac npu BUHECCHHI DILIEHHS NPO BIIMOBY Yy
3aTBEp/KEHHI Yroau y 3B’SI3Ky 3 OYEBHAHOIO HEMOXKIIHMBICTIO BHKOHAHHS
B34TH OOBHHYBaYeHUM Ha ceOe 3000B’s13aHb CyJ Ma€ HaJaBaTH apryMEHTH,
YoMy caMme BIH MNpHUHHSB Take pillleHHsA, a s [bOro B MaTepiajax
KPUMIHAJBHOTO TPOBAHKEHHS MAIOTh OyTH JOKa3H, sIKi JIMICHO BKa3ylOTh Ha
HEMOJKJIMBICTh BUKOHAHHS TaKUX 3000B’s13aHb.
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YroJi Mpo BWU3HAHHS BHHYBATOCTI Y KPUMIHAJIBHHX MPOBAPKEHHSX MO0
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KPUMiHAJbHUX NPaBONOPYILEHb HPOTH BCTAHOBJICHOTO MOPSIAKY HECCHHS
BIICBPKOBOI CITy’KOH, TO B IIIIIOMY BOHH € BKpail MOAIOHMMH IO TICTaB IS
BIZIMOBH Y 3aTBEp/KEHHI YroAu B IHIIMX KPUMIHAJIBHUX HPOBAKCHHSIX.
Taka cuTyallis € OIKOM OYiKyBaHOIO, a/KE 3 TPOIECYaTbHOI TOYKU 30PY
MOPSIIOK YKJIAJICHHS Ta 3aTBEP/KEHHs yroj NpO BU3HAHHS BUHYBATOCTI €
OJTHAKOBHM.

Haiiyacrime cyni 3BepTaloTh yBary Ha HaCTYIHI HEJOIKH:

— CymepeyHoCTi MK Yrofol Tpo BH3HAHHSA BHHYBaTOCTI Ta
O0OBUHYBaJIbHUM aKTOM, SIKUIl HAIPaBISIETHCS 0 CYY 3 TAKOIO yroJ0k0.

Hamprkmnazg, B omHOMY 3 BHIIQJKIB CYI 3a3HAYMB, IO <31 3MICTY YKJIaaZeHOT
Yyromy Tpo BHU3HAHHSA BI/IHyBaTOCTi BOauaeTbcs, IO (HOPMYIIIOBaHHS
OOBHMHYBAuCHHsA, BHUKIAJCHE B HIM HE CIIBIAgae 3 cbopMyJHOBaHHﬂM
OOBHMHYBAueHHs, BHUKJIAJICHUM B 06BI/IHyBaﬂbHOMy aKTi; nepemK
TIOM SIKYLIyIOUHX TOKapaHHs OOCTaBHH B YTOAl IPO BH3HAHHS HEBHHYBATOCTI
HE CIIBMAJIa€ 3 MepeikoM TaKuX 00CTaBHH B 0OBHHYBalbHOMY akTi» [1]. Xoua
YUHHE KpHMIHAJbHE IIPOLECYallbHE 3aKOHOMABCTBO HE 3a3HA4aE, MO0 BCI
00CTaBHHH, SIKI MICTATBCS B yrojl NpoO BH3HAHHS BHHYBaToCTi, MalTh B
He3MiHHIN QopMi OyTH mepeHeceHi B OOBUHYBAIBGHHUI aKT, ONHAK CaMe TaKUi
BHCHOBOK MOYKHA 3pOOWTH 3 BKa31BKM 3aKOHO/ABLS PO HAIPABIICHHS 10 CYIY
O0OBHHYBAJILHOTO KTy pasom 3 T ITHCAHOI0 CTOPOHAMH  YTOJIOIO. Sxmo B
«CTaHAAPTHOMY»  KPHUMIHAJIbHOMY TPOB3KEHHI  OOBHHYBIBHUH  aKT
CKJIJIAETHCS TOJi, KOJM Y CTOPOHM OOBMHYBAudEHHs JOCTATHBO JIOKa3iB I
JIOBE/ICHHSI BUHHM 0COOM, TO Y BUNAJKY YKJIaJCHHS YTOJM MPO MPUMHUPEHHS Y1
NP0 BM3HAHHSA BHHYBATOCTI caMme I yrojga OyJae OCHOBHOIO MiJCTaBOIO IS
CKJIaJJaHHsI OOBHMHYBAJIBHOTO aKTa Ta HANpaBJeHHS HOro 1o cydy. [Hmmmu
CJIOBaMH MPOKYPOP MPHUAMAE PIMICHHS MPO CKIIAJaHHSI OOBUHYBAILHOTO aKTY
He depe3 iCHyBaHHS 00’€KTHBHHX (DAaKTOpIB, SIKi JO3BOJSIOTH CTBEPIKYBATH
PO 3aBEPILCHHS IOCYI0BOTO PO3CIiAYBaHHS, a Yepe3 (haKT MiIUCAHHS YrOIH.
Omxe came yroma Oyze MiJCTAaBOIO JUISL CKIIQACHHS OOBHMHYBAJIHHOTO aKTa, a
TOMY IIIJIKOM OYEBH/IHO, 1110 aKT OBHHEH BIi/IMIOBIJATH TaKiil yroi 3a 3MiCTOM.

INopsin 3 MM CKITAIHO MOTOAWTHUCH, IO OKPEMi ITOJIOKEHHS B Yroi Ipo
BU3HAHHS BHHYBATOCTI Ta B OOBHHYBAJIbHOMY akTi OOOB’SI3KOBO TOBHHHI
nyOimoBaTrch. J{OLIIBHO 3pOOHTH NPHUITYIIEHHS, 0 B KO)KHOMY BHIAAKY CYIl
MOBMHEH OILIHIOBATH TaKi HEBIIIOBIIHOCTI OKPEMO 1 BHM3HA4aTH, HACKUIbKA
CHJIGHO BOHHM BIUIMBAIOThH HA NPaBa YYaCHUKIB KPUMIHAIBHOTO MPOBaKEHHS. B
JTAHOMY BHIAJIKy CJIiJI 3raJaTH MPO BIHOCHO HOBY KOHIICIIIO JOIMTYCTHMOCTI
JoKa3iB [2], BiAMOBIMHO 10 $IKOT JaleKo HE 3aBXKIU TOPYIIEHHS CrIoco0y
30upaHHsl JIOKa3iB Oyae TATHYTH 3a COOOI0 BHM3HAHHS iX HEIOIMYCTHUMHUMH.
BBaskaemo, 110 TIpH BiIMOBI y 3aTBEPUKEHHI YrOJIM TAKOXK € CEHC TOBOPUTH HE
npo Oymp-axe mopymeHas Bumor KK um KIIK VYkpainm, a mpo icmommue
MOPYIICHHS TAKMX BUMOT, 1110 i TOBMHHO OLIHIOBATUCH CYJIOM.

— He HaJaHo 3ToJly MOTEPIIIOT0 Ha 3aTBEPIXKSHHS YrOAM PO BU3HAHHS
BHUHYBATOCTI.
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«Yrooy TpOo BHU3HAHHS BUHYBAaTOCTI YKJIQJAEHO Y KpUMIHAIBHOMY
MIPOBA/DKCHHI, y SIKOMY Oepe y4acTh MOTepIiINi, IPH IFOMY 10 YTOAW HE
JOAaHO THCHMOBY 3T0Jy HOTEPIIJIOro IMPOKYpOpy Ha YKJIAJEHHS YTrOAH.
TakuMm 9wHOM, yroa TpO BH3HAHHS BHHYBAaTOCTI HE BIAIIOBiZae BHUMOTaM
yactuau nepiuoi crarti 472 KIIK VYkpainu Ta a03amy m'sToro 4acTHHU
gerBeproi crtarti 469 KIIK Vkpaimm» [3]; «ik BOadaeTpcs 3
OOBHHYBaJBHOTO aKTy, y BKa3aHOMY KpPHUMIiHAJIbHOMY NpOBaKCHHI €
norepminmiit OCOBA 7 . OxgHak, Bcyneped BKa3aHOi HOPMH 3aKOHY, CYIy HeE
HaJlaHO TIMCHMOBOI 3TOJIM MOTEPIIOr0 Ha YKJIaAaHHS YrOIH, a BiTaK Cy[
JIAIIOB BUCHOBKY IIPO BiIMOBY Y 3aTBepUKCHHI yroan» [4];

— YroJy yKJIaJeHO 11010 0COOIMBO TSXKKOTO 3JI0YHHY.

«OCOBA 4  oOBuHyBauyeThCI y  BUMHCHHI  KPHUMIiHAJIBHOTO
npaBoIOpyIIeHHs, nepeabauenoro 4. 4 cr. 410 KK Ykpainu, caHkmiero skoi
nependavYeHo TMOKapaHHS y BHIILAAI M030aBIeHHS BOJI Ha cTpok Big 10 mo
15 pokiB, TOOTO 3JI0YMH BIJHECEHO IO KaTeropii OCOOJIMBO TSKKHX...
3mounn, mependadennit 4. 4 cr. 410 KK VYkpaimm He BimHeceHO MO0
nigcnigHocti HarioHanbHOro aHTHKOpYMUiHOTO OOpo YKpaiHH, a Takok
37I0YMH HE € TaKUM, 1[0 BUYNHEHUH 3a MONEPEAHBOI0 3MOBOIO TPYIOIO 0Cil,
OpraHi30BaHOI0 TPYIIOK0 YH 3JIOUMHHOI OpTaHi3aIli€r0 abo TEPOPUCTUUHOIO
rpymnoto. OTxe, y JaHOMY KPHMIHaJIbHOMY IIPOBaPKEHHI YKIIaJCHHS YTOIU
PO BU3HAHHSI BUHYBATOCTI € HEMOXIUBUAMY [5].

— HEJOTPUMAHHS BHMOTH OOOB’S3KOBOi ydYacTi 3axHCHHKa IIiJ 4ac
YKIIQIEHHsI YTO/IU NP0 BU3HAHHS BUHYBATOCTI.

BigmoBimro mo c1. 52 KIIK Vkpainm, y pasi yKIQAeHHS Yrogu Mpo
BU3HAHHS BHHYBATOCTI Y4YacTh 3aXHCHMKAa B TakOMY IIPOBaKEHHI €
000B’513KOBOIO 3 MOMEHTY 1HILIFOBAaHHsI YKJIaJieHHs yroJu. B Toi e yac cymui
3BEpPTalOTh yBary He JIMIIe Ha (akT MPUCYTHOCTI TAKOTO 3aXHMCHUKa, aje i Ha
edexruBHicTh 3axucty. Tak, B omHoMy mnpoBamkeHHi 3a 4. 4 cr. 402 KK
VYkpainn y 0OBHHYBa4eHOro OyB 3aXHCHHK III€ 10 MOMEHTY YKJIaJICHHS yTOJIH,
MpoTe TpH YKIAJCHHI yroad OyJI0 3aJydeHO iHIIOTO 3aXWUCHHUKA 3 LEHTPY
HaJaHHA Oe30mIaTHOI MpaBOBOi JIOMOMOTH. 3 IbOTO TIPUBOAY CaM
00BHHYBaueHUH y CyJ0BOMY 3aCilaHHI 3a3Ha4uB, 110 «OOBHHYBa4YeHHS oMY
3po3yMiJie, BHHY Yy TpeX sBICHOMY OOBMHyBaueHHI He BH3Hae. IIpocuTh
BIJIMOBUTH Y 3aTBEp/PKEHHI YTOAW, OCKUIbKM mij uyac i ykiajgaHHs OyB
OE3KOINTOBHMWIM aJBOKAT, SKHWH TIIepeKOHaB HOro, MO JABa pPOKH Yy
JIMCIAIUTIHAPHOMY OaTabioOHI — I1e 100pe 1 He Ha/aB CJIiUOMY Ta IPOKYPOPY
JIaHi TIpO HWOro He3amoBUIbHUI craH 310poB s. 3axucHUK OCOBA 5 | Takox
MIPOCHB BiZIMOBUTH Y 3aTBEP/IKEHI YTrOAW PO BU3HAHHS BUHYBaTOCT» [6]. Cyn,
OLIHIOIOYM JIaHE KPUMiHAJIbHE TPOBA/LKEHS, 3a3HAUYMB, IO «3 3HAUYCHOI YTOau
BOauaeThCs, MO BOHA Oyia yKiIaaeHa 3a ydacTi 3axucHuka agpokata OCOBA 6
. PazoMm 3 THM, y miaroToB4oMy CylOBOMY 3aciZlaHHI yYaCHUKH IPOBa/KEHHS
MATBEPIIM, IO MiJ] Yac yKJIaJAeHHS yroAW PO BH3HAHHS BHHYBAaTOCTI OpaB
y4acTh YIIOBHOB)KCHHH 3aKOHOM Ha Ha/laHHs O€30T1IaTHOT IPaBOBOi JOTIOMOTH
3axucHUK OCOBA 6 . TakuMm 9uHOM, CyZ BBaXkae, IO yroja MpO BHU3HAHHA
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BUHYBaroCTi Oyna ykiaaeHa Oe3 morpumanHs BuMor 1. 9 4. 2 cr. 52 KIIK
VkpaiHH, [0 CyNepeYnTh BUMOTaM KPUMIHABHOTO MPOLICCYaIbHOTO 3aKOHY Ta
€ 0e3yMOBHOIO TIIICTABOIO VISl BIIMOBH Y 33/I0BOJICHHI YTOAW NMPO BH3HAHHS
BHHYBaToCTI» [6].

B naHoMy BHmajgKy BapTO MOTOAWTHCH 3 HO3UINEI0 CyAy, NPOTE HE 3
KiHIIEeBUM (OPMYITIOBAHHSM IIJICTABH Ui BiIMOBH Yy 3aTBEPDKEHHI YTOMM.
JilicHo, cynoM Oyllo BHSBIEHO Oa)xxaHHS CTOPOHM OOBHHYBa4YCHHS
0OMEXHTH TMiJO3PIOBAHOTO B TIpaBi Ha OTPHMAaHHSA SKICHOI TPaBOBOI
JOIOMOTH HUISIXOM NpU3HA4YeHHS IHOMY 3aXHCHHMKAa 3 LEHTPY HaJaHHS
0e30IUIaTHOIT IIPAaBOBOI JOTIOMOTH I YYacTi B OKpeMill mponecyanbHil mii —
yKianeHHi yrogu. Taka cHTyalis Mae€ O3HaKM 3JIOBKUBAaHHS, aJpKe
Ti03PIOBaHUM Ha TOH MOMEHT B)K€ MaB 3aXHCHUKA 1 3aJIydeHHS 1HIIIOTO IS
y4acTi B YKJIaJeHHI yroJu sIBHO CyNEepednTb METi Takoi IpolecyanbHol i,
Ha 110 i 3BepHYB yBary cya. [IpoTte B moganpmioMy oOBHHYBaYCHHH Mix dac
CYJIOBOTO PO3IJISIY YiTKO IMOBIOMHMB, IO BUCTYMAE MPOTH 3aTBEPIKCHHS
yroau 3 MPUYUH, sSKi OyIn 03BydeHi Buile. BiacHe Takoi BiIMOBH BkKe Mae
OyTH JOCTaTHBO MAJISI NPUHHATTS PIIICHHS NPO MPOJOBXKEHHS CYIOBOTO
posrisany ©Oe3 3aTBepiukeHHSA yrogu. ToMy KOHCTAaTyeMO IPaBUIIBHICTBH
MO3UIIT CyJly B YaCTHHI BCTAHOBJICHHS TMOPYLICHHs NpaBa Ha 3aXHUCT, NPOTe
NEPBHHHOIO IMiJCTABOO JUIS BIIMOBH Y 3aTBEPIUKCHHI YrOAW MPO BU3HAHHS
BHUHYBATOCTI Mae OyTH IO3UIIisi CAMOT0 OOBHHYBAa4EHOTO.
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MPUYHUHU TA YMOBHU ATPECUBHOI 3JIOUMHHOCTI
Y COEPI CIIOPTY

CamconoB Ouier BacniaboBuy
acnipanm xageopu KpuMinaibHo2o npoyecy
Hayionanvnuii ynieepcumem
«O0ecvka opuduyHa akademisy
m. Odeca, Yrpaina

[Tig yac cIOPTUBHUX 3MaraHb, a TAKOX y MIATOTOBUOMY IEPioAl MIKOAA
3I0POB’I0 CHOPTCMEHIB 3aBHA€ThCs peryisipHo. IlIkona 3m0poB’r0 MoXke
HAaHOCUTHCh B pE3yJbTaTl HEUIACHOTO BUMAIKy, HEOOEPEeKHOCTI CamMoro
atjera, CBIIOMOIO TMOPYUIGHHS TpaBWJ OJHMM 13  CHOPTCMEHIB,
MPOTHUIPABHUX i JONOMIKHOTO TIEPCOHANY, Y TOMY YHCJIi BiJIOBIIAIEHIX
3a mpoBeneHHs 3Maradb. llIkoga 310pOB’I0 MOXKE CHPUYUHSTUCH 1
NPaBOMIPHUMHU [JisIMH CHOPTCMEHA, Y BHIIQJKy SKIIO BiH IiSB CYBOpO Yy
MeXax CIIOPTUBHUX MPABUIL

[podeciitai cmopTcMeHu, Oepydn ydacTb y 3MaraHHIX, YCBIIOMITIOIOTH
PHU3UK IIKOAX JJIS BIACHOTO 3IOPOB’s (@ 1HOMI 1 )KUTTS) i TOTOBI IO TaKOTO
PH3HKY.

VY Tolf xe dac, arpecisi Ta HACHIBCTBO Y CIOPTI BHXOAWTH 3a MEXI,
00yMOBJICHI CYTHICTIO KOHTAKTHUX BHUIIB criopTy. [IposBU arpecwBHOCTI B
cnoprti B OUIBIIOCTI BHIAJAKIB BHJIMBAIOTHCS y TMOPYIIEHHS CIIOPTHBHUX
NpaBWi, MPU TOMY, LIO BeJMKAa IICHXOJIOTIYHA HANpyra CIHOPTHUBHOI
00pOTHOU CTUMYJIFOE arPECUBHICTH Y MOBEAIHII aTJICTIB.

ArpecuBHa 3I0YMHHICTB Y cepi npodeciiiHoro cropty Bkitouae B cede:

1) HacWJIBHHUIIBKI KPUMIH&JBHI IPAaBOMOPYIIEHHS, $IKI BUMHSIOTBHCS
cropTcMeHaMHu 6e3MmocepeIHbO Mij] Yac 3Maranb abo TPEHYBaHb;

2) HACWIBHHIPKI KPHMIHANBHI TIPABOMOPYIICHHS, SIKi BUYHWHSIIOTHCS
CHOPTCMEHAaMH, JIOTIOMDKHUM IIEpCOHAIOM abo iHIMMH oco0aMu To3a
MEXaMH CIIOPTUBHOTO 3MaraHHs Y¥ TPEHYBaHH:, ajie y Oe3rnocepeIHbOMY
3B’SI3KY 31 CHOPTUBHOIO JisUTEHICTIO;

3) HacWIBHHIBKI  KpPHUMIHAJIbHI  NPaBOIOPYLIEHHS,  CIIOPTHUBHE
XYJIIraHCTBO, KPHMiHaJIbHI NPAaBONOPYIICHHS 3 O3HaKaMU BaHJA3My, a
TaKOX CHPOTHB 0coOam, 1o 3a0e3MeuyoTh TPOMaJICHKUI MOPSIOK Tia Jac
MiIFOTOBKK ~ Ta  TPOBEJIEHHS 3MaraHb, BYHMHIOBaHI  CIIOPTHBHUMH
y6ouniBagpHUKaMU (panaTamn).

BunHeHHST arpecMBHMX HACHJIBHUIBKHX 3JIOYHHIB CIHOPTCMEHAMHU-
mpodecioHanamMy, TOPSI 13 3aralbHAMH JeTepMiHaHTaMH, OOYMOBJICHO
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KOMIDIEKCOM CIEeMU(IYHIX TPHYUH Ta yMOB, SKi MAarOTh COIliaJIbHY,
010JIOTIYHY Ta ICUXOJIOTTYHY IPUPOJY.

BusHauanbHy poib y netepMiHalii 1boro (heHoOMeHy Bifirpae cnenudika
IHIMBIAYyaJbHUX SIKOCTEH, Y TOMY YMCII NCHXOJOTIYHUX, a TaKOXK BMIHb 1
HaBHYOK, XapaKTEePHUX JUIsl NpodeciifHIuX CIOPTCMEHIB!

— HEBHCOKI MOpaJIbHi SIKOCTI 0araTb0X CIOPTCMEHIB,;

— MiJBUIIEHUH PiBEHb arpeCHBHOCTI, OOYMOBJICHHH TaKUMH Ha0yTHMHU
pucaMH XapakTepy, AK OCe3KOMIIPOMICHICTH J0 CYHEpHHKa i TOCTiifHa
CXHUJIBHICTB JI0 PU3UKY;

— TIpaTHEHHSA 3a0€3MEYUTH CBOIO IEPEeMOTy Oyab-IKHMH 3aco0aMH, y
TOMY YHCII IIIIXOM IpyOOr0 YMHCHOTO MOPYIICHHS CHOPTHBHHX IIPaBHUII,
MTOE€THAHOTO 3 3aIOIITHHIM IIKOH 3I0POB’I0 CYTICPHUKA,;

— BIZCYTHICTBh IICHXOJIOTIYHOTO 0ap’epy Ha HaHECEHHS (Pi3UIHOI IIKOTU
iHIIIH Jr0uHK (0CO0INBO Y €TMHOOOPIIIB);

— CHCTEMaTHU4HE BXKUTTS JIKOTOJII0, HAPKOTHKIB 1 CTUMYJISITOPIB HU3KOIO
CIIOPTCMEHIB.

Cepii03HOI0 JIETCPMIHAHTOI 3J0YMHHOI HACHIBHUIIBKOI TOBEIIHKU
CHOPTCMEHIB BHUCTYIIA€ CHOPTUBHA arpecHUBHICTb. 3aMHATTS CHOPTOM, IIi[
4yac SKOro BigOyBaeThCsl MiNBUILEHHS (DYHKIIOHAIBHUX MOMXIIHMBOCTEH
OpraHi3My, a TaKOXX 3aCBOEHHS CHEUU(IYHUX BMIHb Ta HaBHYOK 3aBXKIU
PO3BHUBA€E BIEBHEHICTH y CO01 1 CBOIX MisAX, sSIKa MOKe OyTH BHKOPHCTaHA SIK
y MMO3UTHUBHUX BUMHKAX, TaK 1 HETATUBHUX, Y TOMY YHCII IPOTUIIPABHHUX.

VY 3B’A3Ky 3 IUM, 32 YMOBH HEBHCOKHX MOPAIbHO-€TUYHHUX SKOCTEH
CIIOPTCMEHIB 1X pO3BHMHEHI (i3WyHI SKOCTi, HAOyTI HABWUYKHA 1 BMIHHIA,
pilIy4icTh Y KPUTHYHHX CUTYyalisiX (OpMYIOTh (DEHOMEH HaCHIbHUIBKOT
3JI0YMHHOCTI Y cepi npodeciiiHoro cnopry.

JlocniiHUKaMu TpaMIiiiHO BiJ3HAYAa€ThCS 3HAYHA POJb MCHXIYHHX
aHOMAJIIi y JeTepMiHAIlii arpecWBHOI, y TOMY WYHCJ HACHIbHHIIBKOI,
3JI0YMHHOCTI, L0 CIIPaBEUIMBO 1 I NpodeCiifHUX CIOPTCMEHIB.

[Tix nCUXIYHUMHU aHOMATISIMU 3a3BHYail PO3YMIIOTh PO3JIAIU MCUXIYHOT
JISUTEHOCTI, IO HE JOCATIHN CTYICHIO TICHXIYHOI XBOPOOH 1 HE BUKITIOYAIOTH
OCYAHICTh, ajie¢ TATHYTh 3MIiHH B OCOOHCTOCTi, $IKi MOXYThb CIPHATH
BUMHCHHIO KPHMiHANBHUX IPAaBOMOPYIICHB (TICHXOMATIsA, OJIrodpeHis y
cranii AeOiTFHOCTI, alTKOT0Ni3M, HApPKOMaHis, 3aJMIIKOBI SBHUINA YEPEITHO-
MO3KOBHUX TPaBM Ta iH.).

Cepen AeTepMiHAHT arpecUBHOI 3JIOYMHHOCTI CIIOPTCMEHIB 0OCOOJIHBE
MicIle TMOCIA0Th AJKOTOJII3aIlis 1 HApKOTU3aIlisd. AJKOTOJIb, HAPKOTUKH Ta
IICUXOCTUMYJISITOPH ~ 3MEHIIYIOTh  PIBEHb  KEPOBAHOCTI  INCUXIYHUMHU
MIPOIIeCaMH 1 HEPiKO CTAaHOBJIATHCS KaTali3aTOPOM HACHIIBCTBA.

ArpecuBHAa HACWIBHUIIPKA 3JIOYMHHICTH CHOPTCMEHiB-TIpodecioHamiB
MoOe OyTH 00OYMOBJIEHA 1 HEPBOBO-TICUXIYHUMH PO3JIaJIaMH, 110 BUHUKAIOTh
B pe3yibTaTi YepermHO-MO3KOBHX TpaBM, SKI € XapakTepHUMH IS

253



€MHOOOPIIIB 1 MPEJCTABHUKIB KOHTAKTHUX BUIIB CIIOPTY (XOKeto, PyTOOy,
peroi, amepukancbkoro ¢gyrooiy Ta in.). Taku po3naan XapakTepH3yIOThCs
MOHIDKEHHM ~ KOHTPOJIEM  IICHXIYHOTO CTaHy, SBUIIAMH  COLIAJIBHOT
Jie3aianTallii, IMIyJIbCUBHOCTI, HEOOJYMAHOCTI PIIIeHb 1 i, MiABUIIICHOIO
30y[UIMBICTIO, TPYOICTIO, MPATIBIMBICTIO, TPUBOXKHICTIO, BIIMOBOIO BiJ
3aCBOEHHS] MOPAJIBHUX 1 IPAaBOBUX HOPM.

PesynbraTn mociipkeHb y cdepl CHOPTUBHOT MEIUIMHU CBiAYaTh, IO
TTiABHIIEHA arPECUBHICTH MPO(ECiitHNX CIIOPTCMEHIB, SIKa CYIPOBOIKYETHCS
NposiBAMH ~ IPOTUIPABHOI ~ HACWIBHUIBKOI  MOBEAIHKH,  HEPiAKO
00yMOBIIOEThCS BHCOKHM PIBHEM TECTOCTEPOHY, IO € XapaKTCPHUM IS
aTIeTiB, AKi BXUBAIOTH aHAOOIIYHI CTEPOiIH.

ATPECHBHICTh y CIIOPTi TPOSBISIETBCS SK Cepel CHOPTCMEHIB, Tak i
cepen yOomiBaNbHUKIB (COpTHBHHX (paHATiB). Bumamkm arpecii Ta
HACWJIBCTBA, IO BYMHSIOTHCS yOONiBalbHUKaMU Ta (haHATaMHU CIIOPTY,
KEPTBaMH SKHMX CTalOTh iHIII (haHaTH, MepeciuHi rpoMajsiHu, HacaMIepel,
BiJ[BIZlyBa4i MAacOBUX CIIOPTHBHUX 3aXOfiB, a 1HOAI 1 CIIOPTCMCHHU,
CTaHOBJIATH MiJBHUIICHY CYCHIJIbHY HEOE3eKy.

Jlo YMHHHKIB, SIKI CHPUSIOTh BHHUKHEHHIO 1 TOIIMPEHHIO JiSUIBHOCTI
pamvKanbHO HAJAIITOBAHMX YIPYNOBaHb CIOPTHBHUX (haHaTiB, CIif
HacaMmIIepe BITHECTH:

— PO3IMOBCIOMKEHHS yIbTPaNpaBux KCeHO(POOCHKUX HACTPOIB;

— MacoBe BXKHMBaHHA Yy (haHATCBKOMY CEpEIOBHIII aJKOTOII0 Ta
HapKOTHKIB;

— HACTiAyBaHHA HETAaTUBHUX 3BHYAiB 1 Tpaauliii (¢aHATCHKOI
CyOKyJNbTYpH, IO  3a0X04y€  KYyJIbTUBYBAaHHS  BOPOXKHEUlI  MiXK
yrpynoBaHHIMHU (aHaTiB.

Cepen opranizalfiifHO-yIpaBIiHCbKAX MPHYHH Ta YMOB IOTO SIBHIIA
HEOOX1JHO 3a3HAYNTH:

— HEHAJIOKHY AKICTh podinakTu4HOI poboTH miapo3ainiB HarionaapHo1
noJinii, IX HeJOCTaTHIO iH(POPMOBAHICTH MPO Micls 300py, YUCENBHICTS,
HaMIpH 1 IJIaHK JTiIEpiB i aKTUBHUX YYaCHUKIB YIPYIIOBaHb, MPOPaXYHKHU B
opranizamii mpodimakTHYHOrO OO0NIKy 0ci0 — WICHIB paguKalbHUX
YTPYIIOBaHb CIIOPTUBHUX (aHATIB;

— HEY3TO/KCHICTh il OpraHi3aTOpiB CHOPTHBHHX 3MaraHb OO
3a0e3nedeHHs] TPOMaJICbKOTO MOPSIIKY Ha CIIOPTHBHUX apeHax;

— HEHAJEXHY TEXHIUYHY OCHAIIEHICTh 0araTboX MiCIlb IPOBEICHHS
MacOBHX CHOPTHBHHUX 3aXO/iB 1 IXHIO HEBIAMOBIIHICTE HOPMaM OE3TEKH.
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JTOCBIJ AAIMIHICTPATUBHO-IIPABOBOI'O PEI'YJIIOBAHHS
C®EPHU ®I3UYHOI KYJBTYPH I CIIOPTY CIIA SIK EJTEMEHTY
HAIIOHAJIbHOI BE3NIEKH

ITakin Aprem BacuiboBuy,
acucmenm uKknadaya Kageopu nyoaiYHO20 MA MINCHAPOOHO20 NPAsd,
FOpuouynuii incmumym Kuiscbkoeo HayionanbHo2o eKOHOMIUHO20
yuigepcumemy imeri Baouma I'emvmana
M. Kuis, Yxpaina
ORCID ID: 0009-0008-9425-9561

VY CIIA Hemae minicTepcTBa cnopty. ¥ 3B’s3Ky 3 BiacytHictio y CIHA
CHeLiaJli30BaHOTO  MIHICTEpPCTBA  CIOPTY,  aJAMiHICTPaTHMBHO-TIPABOBE
perymoBanHs chepu (Gi3UUHOI KyJIBTYpH, CIOPTY Ta XapyyBaHHS Mae
MDKBIZIOMYHMH 1 MDKKOMITETCHKHH Xapakrtep. Jlep»aBHa moiituka B cdepi
(bi3uuHOT KyJIbTYypH Ta CIOPTY BiiHeceHa o kommereHIii [Ipe3nnenTcbkol
panmy 3 mUTaHb CHopty, Gi3KynbTypH 1 XapuyBaHHs (BimHoBieHa 2025 p.) €
nopamuuM opranoM npu IlpesunentoBi [1]. Pama mae koHCynbTyBaTH
[Ipesumenta Ta peKOMEeHAYBaTH 3axoan y cdepi cmopry, ¢itHecy #
xapuyBaHHA, a Presidential Fitness Test ammiHicTpyeThcs uepe3 HHS 3a
migrpuMkn Department of Education.

Toni six y Konrpeci CIIIA BimoBiaHi TATaHHS PO3MOIUICHI MK Senate
Committee on Commerce, Science, and Transportation, Senate Committee
on Health, Education, Labor and Pensions, Senate Committee on
Agriculture, Nutrition, and Forestry, a Takox mpo¢iIbHUMH KOMITeTaMu
IManaru npencraaukie - House Committee on Energy and Commerce,
House Committee on Education and the Workforce, House Committee on
the Judiciary, House Committee on Agriculture Ta House Committee on
Armed Services.

VY Cenari CLIA:

1. Senate Committee on Commerce, Science, and Transportation -
KIIOYOBUIM ~ KOMITET INOMO  ONIMITIHCHKOTO, MapaNiMIIIHCBKOTO  Ta
amMaTopchKOro cropty, 3okpema perymoBanas USOPC, SafeSport i Ted
Stevens Olympic and Amateur Sports Act. CeHaTChbKHHl KOMITET MPSMO
3a3HayaB, IIO BiIMOBITHUHA 3akoH mepebyBae B ropucamkmii Commerce
Committee;

2. Senate Committee on Health, Education, Labor and Pensions - HELP
Committee OXOIUTIOE TMTAHHS OXOPOHH 370POB’ S, OCBITH, MPAIli, TPOMaJICEKOTO
JI00poOyTy, MyOJiuHOTO 3I0pOB’S, TOOTO (i3MYHOI AKTHBHOCTI, 30POBOTO
croco0y JKUTTSI, MOJIOADKHOTO Ta MIKUTBHOTO CIIOPTY;
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3. Senate Committee on Agriculture, Nutrition, and Forestry Bapto
BUOKPEMHUTH Yy KOHTEKCTI XapuyBaHHs HacelleHHs, human nutrition, food
stamp programs, TOOTO Ti€i YaCTHHU MOJITHKH, SKa MOB’s3aHa 3 nutrition y
Ha3Bi [Ipe3ugeHTChKOT paay;

4. Senate Committee on Armed Services HOro BapTo 3rajyBaTH JIHIIE B
KOHTEKCTI  ()i3M4HOI TOTOBHOCTI  BiICHKOBOCIYXKOOBLIB, BifiCEKOBOT
MITOTOBKK Ta 00OPOHHOI CIIPOMOXKHOCTI, @ He SIK 3araJbHUi CHOPTUBHUI
KOMITET;

5. Senate Committee on the Judiciary JOTHYHUI 10 CTIOPTY B IUTAHHIX
3aXHCTy  CIIOPTCMEHIB,  CEKCyallbHOTO  HACWIbCTBA B  CIOPTI,
BiNOBIiJAIIFHOCTI CIIOPTHBHHUX OpraHi3amil, aHTIMOHONOJBHHUX AaCHEKTiB
mpogecifHoro Ta CTYACGHTCHKOTO cmopry. Hampumkimanm, y KOHTEKCTI
SafeSport Cenatcekuit Commerce Committee 3ragyBaB TaK0oX CIyXaHHS B
Senate Judiciary Committee 111010 6€31eKH CIIOPTCMEHIB.

V IManari npeacrauukis CIIA:

1. House Committee on Energy and Commerce BaJIMBHI Ui HTaHb
public health, HHS, CDC, peryntoBaHHs Xap4oBUX i MEAMYHHUX aCICKTIB, a
TaK0XX OKPEMHUX aCIEKTIB CTYACHTCHKOIO CIOPTY il KoMepiriaiisailii cropTy.
Moro Health Subcommittee mae ropucaukiito monao Department of Health
and Human Services, CDC, NIH Ta mmpokoro ceKTopy 0XOpOHH 3I0POB’s;

2. House Committee on Education and the Workforce € knrouoBuil s
HIKUTBHOTO, CTYACHTCHKOTO Ta YHIBEPCUTETCHKOTO CIIOPTY, 30kpeMa NCAA,
CTYICHTIB-ciopTcMeHiB, NIL-perymoBaHHs, TPyIOBHX 1 OCBITHIX acIEKTIiB
criopry. CaM KOMITET 3a3Hayae CBOIO 3alliKaBJIEHICTH B oversight of
institutions of higher education and their athletic programs;

3. House Committee on the Judiciary noTu4HHMi 0 aHTHMOHOIIOJIBHOTO
PperyJIIoBaHHsl, BiIMOBIAAIILHOCTI CIIOPTUBHHUX OpraHi3alliif, IpaBoOBOTrO CTaTycy
CTYJICHTIB-CIIOPTCMEHIB, KOMEpIIIHHMX IpaB Ha iM’s1, 00pa3 1 1o100y;

4. House Committee on Armed Services mae 3Ha4YeHHS Ui TEMH,
OCKUJIbKH CIIOPT 1 (hi3UYHA KYJIbTypa aHANl3yIOThCS SIK YMHHHMK BiHCHKOBOT
FOTOBHOCTI, MiIrOTOBKM OCOGOBOrO CKIaay Ta 0OOpOHO3AATHOCTI. Moro
Readiness Subcommittee oxorutoe military readiness, training, logistics and
maintenance.

Takum ynaOM, ¥ CILIA nepskaBHa momituka y cdepi Gi3udHOT KyIbTYpH
1 cnopry ¢QopmyeTbcst Ta  peami3yeTbcsi 32  JELEHTPaTi30BaHOIO
MDKBIZIOMUOI0 Mozemto. PopMyBaHHs Aep’kKaBHOI MONITHKH y 3a3HA4YEHiH
chepi 3aiCHIOETBCS HacaMIiepea 4depe3 MPEe3HJISHTChKI akTH, (GeaepaibHe
3aKOHOJJABCTBO, CTPATETiuHI JOKYMEHTH Yy c(hepi OXOPOHH 3/10pOB’s, OCBITH,
obopoHn Ta Oe3mekw, a TakoK depe3 MiSUIBHICTh JIOpaguux 1
CIeiai30BaHNX IHCTUTYIIH.

Oco06muBIiCTIO aMEpUKAHCHKOI Mojem € Te, mo (i3WdHa KymnbTypa i
CHOPT PO3IJIJAIOTHCSI HE SIK 130JIbOBAaHA Tally3b, a SIK CKJIaJ0Ba MIMPLIOT
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JIEP>KaBHOT MOJIITUKH y cepi TPOMaJCHKOTO 3I0POB’sI, OCBITH, COIIaIbHOTO
PO3BUTKY Ta HalllOHAJBHOI CTilKOCTi. Y mpe3ujeHTcbkomy akti 2025 p.
(President’s Council on Sports, Fitness, and Nutrition, and the
Reestablishment of the Presidential Fitness Test) akiieHTOBaHO yBary Ha
HEOOXITHOCTI 3aJlydeHHS MyOJIYHOrO 1 TPHBAaTHOTO, LWBUILHOTO Ta
BIHCHKOBOT'O CEKTOpIiB 70 ()OPMYBaHHs HaLlOHAJIBHOI KYJIbTYypH (i3HYHOT
CHJIH, KUTTE3IaTHOCTI i JoCcKoHamocTi [1].

Ha piBHi BUKOHaBYOi BIaAW BaXUIMBY poib Bimirpae Department of
Health and Human Services, 30kpema Office of Disease Prevention and
Health Promotion, sike agmiHicTpye iHIIIaTHBH 010 (i3MIHOI aKTUBHOCTI,
3I0POBOTO XapuyBaHHA Ta MOJIOJDKHOTO CHOPTY. ¥ MeXax IbOTO HampsMy
pO3pOOISIIOTECA  TIpOTpaMHiI  JOKYMEHTH, 30KkpeMa Physical —Activity
Guidelines for Americans Ta National Youth Sports Strategy, ski
BU3HAYalOTh (I3WYHY AaKTUBHICTH 1 CHIOPT SK IHCTPYMEHTH 3MilHEHHS
3I0POB’s HaceleHHs, NPO(]ITaKTUKU XPOHIYHUX 3aXBOPIOBAHb, PO3BUTKY
MOJIOZI Ta PO3IIUPEHHS TOCTYITY 10 CIIOPTUBHOI yuacri [2; 3].

BaxnuBuM kaHaoM peasizalii Jep>kaBHOI MOJITHKU € CHCTEMa OCBITH.
UYepes Department of Education nepkaBa BIUIMBa€ Ha IIKUTBHHIA,
MDKIIKUTBHAN, CTYIAGHTCHKUH Ta YHIBEPCUTETCHKHH CIIOPT, 30Kpema
OUITXOM ~ 3acTocyBaHHsA monoxenp Title IX, ski  3a00opoHAIOTH
QUCKPUMIHAIII0 32 O3HAKOI CTaTi B OCBITHIX Iporpamax, BKIIOYHO 3i
CHOPTHUBHUMH IIPOTPaMaMy, 10 OTPUMYIOTH (henepanbHe GiHaHCyBaHHS [4].
VY [pOMy acmekTi CIOpT BHUKOHYE HE JIHMIIE O3J[0pOBYY, a W COLiaJIbHO-
IHTETpaliiiHy Ta IpaBO3axXUCHY (YHKIIIIO.

Okpeme Miclie B CHCTEMi NPaBOBOIO PEryJIOBaHHs 3aiiMa€e OMMITIHCHKHIA,
MapaiMITIHCHKHI Ta aMaTOPCHKHUIA CTIOPT, SIKMH PEryIoeThCs MookeHHssMu Ted
Stevens Olympic and Amateur Sports Act. Leii akT BU3HAYA€E MPABOBUI CTATYC 1
noBHoBakeHHss United States Olympic & Paralympic Committee Ta
HAIIOHATBHUX CIIOPTUBHUX (eepaltiil o100 KOOPAUHAIIT aMaTOPCHKOTO CIIOPTY,
yuacti CIIA B MDKHapOIHMX 3MaraHHsX, PO3BHUTKY CIOPTHBHOI MeEIMIIMHH,
(i3UIHOT MATOTOBKH, OS3IIEKH CIOPTCMEHIB 1 3aXHCTY TXHIX TpaB [5].

Be3nexkoBrii KOMIOHEHT JIEPXKABHOI HOJITHKH PEali3yeThesl TAKOXK depes3
nisuieHicTh U.S. Center for SafeSport, skumii QpyHKIIOHYe sIK CIiemiani3oBaHUA
MEXaHi3M 3aro0iraHHs Gpi3nIHOMY, EMOIIIHHOMY Ta CEKCYaJbHOMY HACHIIBCTBY
y cropri [6]. HasBHICTH Takoro iHCTUTYTY CBIJUUTH PO Te, IIO CIOPTHBHA
chepa y CLIA posrsimaeTsess He JIMIIE SIK MPOCTIp 3Maradb, a i 5K cdepa
3a0e3nedyeHHs TMpaB JIIOMMHM, 3aXWCTy HEMOBHONITHIX  CHOPTCMEHIB,
MATPIMaHHS CYCIIUTBHOI JOBIpH 10 CHOPTHBHUX OpTaHi3alliif Ta TapaHTyBaHHS
0€311eYHOr0 CIIOPTHUBHOTO CEPEIOBHIIIA.

Sk enemeHT HalioHaJIBHOI Oe3nmexu QizuuHa KynsTypa i copt y CIHA
PO3MIISIAIOTBCS  MepelyciM — 4epe3 IMPH3My TPOMAIChKOTO  3I0pPOB’s,
JIIOACHKOTO TOTEHIiary Ta BiickkoBoi roToBHOCTI. Centers for Disease
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Control and Prevention npsiMo 1oB’si3y€e Gi3WIHYy aKTHBHICTb i3 BiHCHKOBOIO
TOTOBHICTIO, 3a3HAa4Yar0uM, 0 (i3UYHA HEAKTUBHICTH 1 HE3aJOBUIHHHUN CTaH
3JI0POB’SI MOJIOJII BIUTUBAIOTh Ha 34aTHICTh HACEJICHHS BiJIIOBIAaTH BUMOTaM
0a30B01 BilicbKkOBOi TinrotoBku [7]. OTxke, (ismuHa KynbTypa HaOyBae
3HAUEHHsS YHMHHHKAa (OpMYBaHHS SIKICHOTO MOOLITI3alliHOrO pe3epBy,
MiITPUMaHHS Tpane3aTHOCTI HACEJCHHsS Ta 3MILHEHHS 000pOHO31aTHOCTI
JIePIKaBH.

Hnsa  Vkpainm ocoOnuBHii iHTEpec CTaHOBHUTh HE CTITBKA cama
iHcturynifitna moxmens CIIIA, ckimpku minxin mo (ismgHOI KyJIBTYpH i
CIIOPTY SK A0 YMHHHWKA HAIlIOHANBHO{ CTiHKOCTi, OOOpPOHO3IATHOCTI Ta
SIKOCTI JIFOJICBKOTO TOTEHIliany. [lepCcreKTUBHIM € Te, [I0 aMepHKaHChKa
MOJIENb TIOB’SI3Y€E CIOPT i3 TPOMAACHEKHAM 3I0POB’SIM, OCBITOIO, BifICEKOBOIO
TOTOBHICTIO, MOJIOJTIXKHOIO TIOJTITUKOO Ta 0E3IIEeK0I0 MacOBUX 3aXO0/iB, TOOTO
po3risiiae Horo He SIK IPYropsiiHy couianbHy cdepy, a SIK IHCTpPYMEHT
3MII[HEHHsI JepkaBH. B yMoBaX BOEHHOrO CTaHy Ta MICISIBOEHHOTO
BITHOBJICHHs B YKpaiHi OCOONHMBO BaXJIMBO aJalTyBaTH TakKi CIICMCHTH:
cUcTeMHY (i3MYHY MIiATOTOBKY MOJIOJI, PO3BUTOK MAacoOBOTO CHOPTY SIK
3ac00y MpoGiTaKTUKKA 3aXBOPIOBAHb 1 COLIANBHOI [e3aamnTallii, TiaATPUMKY
BeTepaHiB 4epe3 crnopT, (GopMyBaHHA KynbTypu (i3MYHOI BUTPUBAIIOCTI
HACENICHHA, a TAaKOX MDKBIIOMYYy KOOpAWHAII0 MiXK OpraHaMH OCBiTH,
OXOpPOHH 3JIOpOB’sl, OOOpPOHM, MOJIOAKHOI TONITHKH Ta MICIIEBOTO
CaMOBPSIyBaHHSL.

Y 1bOMYy KOHTEKCTI aMEPHUKAaHCHKHUH JOCBiJl € MEPCHeKTUBHHUM JIJIst
VYkpaiHn came TOMy, IO BiH JO3BOJIIE PO3TIAAATH (i3UYHY KYIBTYpY i1
CIIOPT SK NMPEBEHTHBHHi iHCTPYMEHT HAIliOHAIbHOI Ge3meku. MueThcs He
JIMIIE TPO MiArOTOBKY NpoQeciiHUX CHOPTCMEHIB, a mpo (GopMyBaHHS
(hI3UYHO 3J0POBOTO, IICUXOJIOTTYHO CTIHKOIO, COIaJbHO IHTErPOBAHOTO Ta
MOTEHLII{HO TOTOBOT'O JI0 3aXUCTY JAEP)KaBHU HACEIICHHSI.
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€BPOINEMCHKI CTAHJIAPTHU TA IIPUHIIUIINA
IHOAATKOBOI'O KOHTPOJIIO

Hpuxoabko JAmurpo MuxaiiioBuy
cmydenm 2 Kypcy mazicmpamypu
Gaxyrememy cy0068020 ma MidcHapOOHO20 NPaAsa
Hayionanvuuii ynieepcumem « Odecbkra 1opuouyHa akaoemisy
M. Odeca, Yrpaina
Hayxkoeuit kepienuk — x.10.1., ooyenm I onosdosa T.O.

VY cyuacHHUX yMoOBax €Bporeiicbkoi inTerpauii Ykpainu, Tpancopmartii
cUCTEeMH NyOJIYHOro ympaBiliHHA Ta pedopMyBaHHS (IHAHCOBOI CHCTEMH
JIep’)kaBM  OCOOJIMBOTO  3HAUeHHS HAOyBae TIUTAaHHS YIOCKOHAJCHHS
MEXaHi3MIB TIOAATKOBOTO KOHTPOJIIO BIAMOBIAHO A0 MDKHAPOJHHUX Ta
eBponeiickknx cTaHmapTiB [1; 2]. [lomaTkoBHWi KOHTpPOIB € OJHUM i3
KITIOYOBUX €IIEMEHTIB (DYHKI[IOHYBaHHS [EpXKaBH, OCKUIBKH 3a0e3medye
peanizanito dickanpHOT QyHKIIT, GOPMyBaHHS TOXiAHOI YaCTUHU OIOJKETY,
migTpuManHs (iHaHCOBOI cTaOLIBHOCTI Ta HAJIEKHOTO PIBHS €KOHOMIYHOT
Oe3rekn AepkaBu.

YIpoaoBx OCTaHHIX AECATHIITE €Bponeiicbkuii Coro3 Ta MiKHAPOIHI
opranizaiii, 30kpema Opranizaiis €KOHOMIYHOTO CHiBPOOITHHIITBA Ta
po3eutky (OECD), chopMyBanu KOMIUIEKC MiIXOMIB i CTaHAapTiB y chepi
MMOJJATKOBOTO  aAMIHICTPYBaHHS Ta  IOJATKOBOTO  KOHTPOJIO,  SIKi
IPYHTYIOTbCS Ha TIPUHLMIAX IPaBOBOi BH3HAYEHOCTI, NPONOPLIHHOCTI,
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MIPO30POCTi, JOOPOCOBICHOCTI Ta HAJEKHOTO BpsayBaHHA [4; 5]. 3HauHMIA
BIUIMB Ha PO3BUTOK IMX IMIAXOMAIB CIpaBWIa TaKOX IPaKTHUKa
€Bporeiicbkoro cyay 3 npas moaunu Ta Cyny €Bponelicbkoro Coro3y, ki y
CBOiX  pINIEHHAX HEOJHOPAa30BO  HATOJIOUIYBaJM Ha  HEOOXIJTHOCTI
3a0e3neueH sl CIpaBeUIMBOrO OanaHcy MK NyOJiYHMMH iHTepecaMu
JIEpIKaBH Ta MpaBaMH IUIATHUKIB MOaTKiB [6; 7].

BopHouac cywacHa cucrtemMa MOAATKOBOTO KOHTPOJO YKpaiHM Bce mie
XapaKTepU3yeThCS  HHU3KOIO  MpoOjeM, TOB’SM3aHUX 13  HaIMIpHOIO
IUCKPEIi€0 KOHTPOJIOIOYMX OpraHiB, HEJOCTaTHIM pIiBHEM IIpaBOBOI
BU3HAYCHOCTI, CKIAJHICTIO IIOJATKOBOTO 3aKOHOJABCTBA, HEOIHAKOBOIO
MIPAaKTUKOIO HOTO 3aCTOCYBAaHHSA, @ TAKOX HEJOCTATHIM piBHEM Iu(poBi3arii
Ta aBTOMAaTH3allii KOHTPONBHUX mporenyp. OcoOmmBoi akTyaabHOCTI Ii
IIUTAaHHSA Ha0YBaOTh B YMOBaX BOEHHOTO CTaHy, HEOOXiJHOCTI 3a0e3nedeHHS
CTaOlIBHOTO (DYHKIIOHYBaHHSI €KOHOMIKH, MIITPUMAaHHS HaJIe)KHOTO DPiBHS
OI0/DKETHUX HAIXO/DKEHb Ta OJHOYACHOTO 3a0e3MEYEHHS CHPUSTIMBOTO
cepenoBuIa A PYHKIIOHYBaHHS Oi3HECy.

AKTyaJbHICTh JOCII/DKCHHS €BPOINCHCHKUX CTAaHIAPTIB Ta MPUHIIHITIB
MOJIATKOBOTO KOHTPOJIIO 3yMOBJIEHA CyYaCHHUMHM IpOLECaMH €BpPOINEHCchKOl
iHTerpauii ~ YkpaiHM, HEOOXiAHICTIO  TapMoOHi3alii  HaliOHAIBHOTO
MIOJIATKOBOTO 3aKOHOMAABCTBa i3 mpaBoM EBpomeiicbkoro Coro3y, a Takox
motpeboro  3abe3medeHHs e(eKTUBHOTO OamaHCy MK —(icKadbHUMHU
iHTepecaMn Jiep)kKaBM Ta IIpaBaMM IUIATHHUKIB IofaTkiB. B ymoBax
TpaHchopMmarii CHCTEMH IIyOJNiYHOTO YIpPaBIiHHA Ta pedopMyBaHHA
(iHaHCOBOI CHCTEMH Jep>KaBH ITUTAHHS MOJATKOBOTO KOHTPOIIIO Ha0yBalOTh
0COOJIMBOrO 3HAYEHHS, OCKUIbKM came e(EeKTUBHICTh (YHKIIOHYBaHHS
KOHTPOJIbHUX MEXaHi3MiB 3HA4YHOIO MIpOI0 BILUIMBA€E HA PiBeHb OOKETHHX
HalXOJUKEHb,  (pIHAHCOBY  CTaOUIBHICTh  JepXKaBU,  IHBECTHILIHHY
NpUBaOJIMBICTh Ta PiBEHb JOBIPU CYCIUILCTBA JO JEPKABHHUX IHCTUTYIIIMH.
Ocob6muBoi aKkTyaJIbHOCTI 3a3HadeHa IpobiemMaThka HaO0yBae B yMOBax
BOEHHOTO CTaHy, KoJu 3a0e3nedeHHss CTaOUIBHOTO (YHKIIOHYBaHHS
MIOJIATKOBOT CHCTEMH Ta HAJEKHOTO pPIiBHS ITOJIATKOBHX HAIXOPKEHb €
OJTHUM 13 KIIFOUOBHUX €JIEMEHTIB (iHaHCOBOI Oe3meku nepxkau. Came Tomy
CyJacHi €BpOIEHCHKI MiAX0AN 10 MOAATKOBOTO KOHTPOJIO IPYHTYIOTHCS Ha
MIPUHINIIAX BEPXOBEHCTBA IIPaBa, MIPOIOPIIIHHOCTI, MPaBOBOi BU3HAUCHOCTI,
MIPO30POCTi Ta JOOPOCOBICHOCTI.

[MonaTtkoBHii  KOHTPOJb €  HEBII'EMHHM  €JIEMEHTOM  CHUCTEMH
MTOJJATKOBOTO aAMIHICTpYBaHHS Ta OJHHMM 13 OCHOBHHUX IHCTPYMEHTIB
3a0e3nedeHHss BUKOHAHHS MTOJAaTKOBOTO 000B 3Ky [1]. ¥V cywacHuX ymoBax
foro (QyHKI[IOHyBaHHS HE MOXe OOMEXYyBaTHCS BHKJIIOYHO (hiCKaITbHOIO
METOI0, OCKUTBKH €BpPONEHCHKI MiIXOAW IependadaroTh HEOoOXiTHICTh
MO€HAHHS €()EeKTUBHOCTI KOHTPOJIO i3 HAJIEKHWM piBHEM 3aXHCTy IIpaB
IUTATHUKIB TOAATKIB [5].
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Y mpaBi €Bpormeticbkoro Coro3y BIJICYTHIH €IUHWA HOPMATHBHO-
NIPAaBOBUI aKT, SIKUH OM KOMIUIEKCHO PEryJIOBaB IMUTAaHHS IOJAaTKOBOTO
KOHTPOJIIO, OJTHAK BiJIOBIIHI CTaHAAPTH (POPMYIOTHCS HAa OCHOBI NPUHIUIIB
npasa €C, npaktuku Cyny €Bponeiicbkoro Coro3y, pilieHb €BpOIEHCHKOro
cyny 3 mpaB oguan, aupektuB €C ta pekomenparniii OECD. Sk cmymiHo
3azHauae T.0. [Nonosnosa, ans Ykpainu immiueMmenranis iany aii BEPS, ta
€BPONEHCHKNX NPUHLMUIIB KOHTPOJIIO IOKJIMKaHa MiATPUMATH (DiHAHCOBY
cTabiIbHICTE B YMOBaX IEPEXOAyY 0 BUTFHOTO pyXy KalliTaily, IiJ BUIIATH
e(EeKTUBHICTh IOAATKOBOTO PETYIIOBAHHS Ta 3aIPOBAIUTH €IMHI BUMOTH IO
MIPO30POCTi BesieH HA Oi3Hecy 3a MibKHapoJHUMH cTaHnapTamu [10].

OmHUM i3 KJIOYOBHX MPHHIHINB  €BPOIMEHCHKOTO  ITOJATKOBOTO
KOHTPOJIIO € MPUHINIT BEPXOBEHCTBA IpaBa, SIKMH 1ependadae, mo Oyab-saKi
KOHTPOJIbHI 3aX0I¥ IIOBUHHI 3iHCHIOBATHCS BUKIIIOYHO Ha IiACTaBi 3aKOHY,
OyTu nepend0avyBaHUMHM Ta BiANOBIJATH KPUTEPISM IPABOBOi BU3HAYEHOCTI.
[TogaTkoBHH KOHTPOJIL HE MOXE BHKOPHUCTOBYBATHUCS SIK IHCTPYMEHT
aIMIHICTPaTHBHOTO THCKYy a00 HEOOIPDYHTOBAHOTO  BTPYYaHHS Yy
rOCIOJAPCHKY JiSUTbHICTD TUIATHHUKIB MOAATKIB.

Oco0nuBOro 3Ha4YeHHs y Cy4YacHid €BPONEHCHKIM MpakTuill HaOyBae
NPUHLUI TPOTOPIIHOCTI, BIAMOBIAHO A0 SIKOrO BTPYYaHHS JAEPIKaBH Yy
ctepy mpUBaTHHUX MpaB 0cOOM MOBHHHO OyTH HEOOXiTHNUM, OOTPYHTOBaHUM
Ta CIIBMIpHEM 13 JIETITHMHOIO METOI0 Takoro BTpy4aHHsA. Came 1ei
MIPUHITUIT € OTHUM i3 6a30oBux y mpaktuii Cyny €Bpormeiicbkoro Coro3y Ta
€Bporeiicekoro cymy 3 mpaB moauHd. [Ipaktuka €CILJI cBiguwth, 110
TIOJIATKOBI CIIOPH MOXKYTh CTOCYBATHCS TapaHTii, mepeadaueHnx crarreio 1
Ilepmoro mpoTtokosry g0 KOHBEHIT 0po 3axuUCT TMpaB JHOIUHH 1
OCHOBOIIOJIOXKHUX CBO0OJ, SiKa TrapaHTye IpaBO MHPHOTO BOJIOJIHHS
MmaiiHoM. CyJ HEOIHOPa30BO HAroJjiolIyBaB, IO IOAATKOBE BTPy4YaHHS
MOBUHHO 3a0e3revyBaTd CHpaBeIUIMBUIA OajaHC MiX MyOJiYHHM iHTEpecoM
Ta IpaBaMH 0COOH.

OpnHi€l0 3 KIIOYOBHMX TEHJIEHIINH PO3BHTKY €BpOIEHCHKOI CHUCTEMH
MMOJJATKOBOTO KOHTPOIIO € MH(POBi3alis IMOJATKOBOTO aJMiHICTPyBaHHS.
€BporeichbKi  JIep)KaBU aKTHBHO BIIPOBADKYIOTh EJICKTPOHHI CepBicH,
ABTOMATH30BaHUI OOMIH 1H(OPMAIIEI0, CHCTEMH EIEKTPOHHOTO ayIuTy,
€JIEKTPOHHOTO JTOKYMEHTOOOITY Ta TEXHOJIOTII aHaji3y BEJHKHX MAacCHBIB
nanux [6]. Liudposizauis 103BoIIsi€ MiBUIIUTH e(EKTHBHICTD 10JIATKOBOTO
KOHTpPOJIIO, CKOPOTUTH piBE€Hb KOPYNUIHHMX pHU3MKIB, 3a0e3neynTn
MPO30PICTh AISUTBHOCTI TOJJATKOBUX OPTaHiB Ta CIPOCTUTH B3AEMOII0 MiX
JepKaBol0 1 IUTATHUKaMM MOJATKiB. BomHOouac BHKOpHCTaHHA IU(PPOBHX
TEXHOJIOTiH TIOBMHHO 3[IHCHIOBATHCS 3 JOTPHMAaHHSIM CTaHIAPTIB 3aXUCTY
MEepCOHAJbHUX [laHWX Ta IpaBa HAa IMPHBATHICTb. Y [BbOMY KOHTEKCTI
BKJIMBOTO 3HAYCHHsI HAOYBAaIOTh MOJIOKEHHS 3araJibHOTO periameHty €C
npo 3axuct ganux (GDPR).

261



Y KOHTEKCTI ajanTaii HalioHaJIhbHOTO 3aKOHOJABCTBA JI0 €BPOTICHCHKUX
CTaH/AApPTIiB JIOLUIBHUM € KOMILIEKCHE pehopMyBaHHS CUCTEMH I10JIaTKOBOTO
KoHTposto  Ykpainu. IlepenyciM HeoOXimHO 3a0e3me4yuTH  peajbHe
BIIPOBAJPKCHHS MPUHLIUIY PU3MKOOPIEHTOBAHOTO MIIXOMy Ta MIiHIMi3yBaTH
HaaMipHEe BTPYYaHHS IIOJATKOBUX OpraHiB y JiSUIBHICT CYMIIIHHHX
IUIATHUKIB MOJATKiB. Ba)XIMBUM HampsIMOM € TakoX 3a0e3nedyeHHs OiIbIn
BHUCOKOT'O pIBHS IIPaBOBOi BHM3HAUEHOCTI Y [ISUIBHOCTI KOHTPOJIOIOYHX
OpraHiB, 30KpeMa IIIIXOM YHi]iKalii MPaKTHKH 3aCTOCYBaHHS MOJATKOBOTO
3aKOHOJABCTBA, 3MEHIIICHHS KIJIBKOCTI OIIHOYHHUX KaTEeTropiii Ta 0OMeKeHHS
IUCKPEIIfHAX MOBHOBa)XEHb IMOJNATKOBHX OpraHiB. HeoOXimHUM € Takox
TTOCHJICHHS TapaHTiil 3aXUCTY MpaB IIATHUKIB ITOJATKIB i/ Yac MPOBEACHHS
MePeBipOK, YAOCKOHAICHHS MEXaHIi3MiB aIMiHICTPaTHUBHOTO Ta CYJOBOTO
OCKap’KeHHSI, a TAKOXK 3a0€3MeYeHHS IPO30POCTi KPUTEPIiB PU3HKOBOCTI.

Otxe, cydacHa €BpoIeiCchka MOJIeNIb IOAATKOBOTO KOHTPOJIIO 0a3yeThest
Ha MO€JHAHHI €(EKTUBHOCTI (DICKAIBHOTO aJMIHICTPYBaHHS 13 HaJECKHUM
pIBHEM 3axHCTy MpaB IUIATHUKIB MojatkiB. KIIOYOBMMHU NpHHIMIIAMH
€BPOIEICHKOr0 MOJATKOBOIO KOHTPOJIIO € BEPXOBEHCTBO IIpaBa, IPaBOBa
BU3HAYCHICTh,  MPONOPLIHHICTb,  JAOOPOCOBICHICTB,  MpPO30pICTH  Ta
PHU3UKOOPiEHTOBAHUM MiaXif. JloBeaAeHO, 1110 MpakTHKa €BPONEHCHKOrO CYIy
3 mpaB mroanHu Ta Cymy €Bporefickkoro Coio3y Billirpae BaXXIIUBY POJIb Y
(dopMyBaHHI Cy9aCHUX CTaHIAPTIB MOAATKOBOI'O KOHTPOJIO Ta 3a0e3MeUcHHI
OanmaHcy MiX ITyONiYHAMH Ta MPUBATHUMH iHTepecamMu. OOTPYHTOBAHO, IO
Ul YKpailHH 0cOONMBOro 3HaueHHs HaOyBae HEOOXiTHICTH ajamTarii
HalliOHAIBHOI CHCTEMH IIOJIATKOBOTO  KOHTPOJIIO 10  €BPONEHCHKHUX
CTaHAapTIiB y KOHTEKCTI €BPOIHTErpalidiHUX NpOLEciB. 3alpornoHOBaHO
YIIOCKOHAJINTH MEXaHI3MH PU3UKOOPIEHTOBAHOTO IMOJATKOBOIO KOHTPOJIIO,
3abe3neunTy OiIbLIMK PiBEHb IPABOBOi BU3HAYEHOCTI, MOCHJIMTH T'apaHTil
3aXHCTY IpaB IUIATHUKIB MOAATKIB Ta PO3IIMPUTH BUKOPUCTAHHS HIH(PPOBUX
TEXHOJIOTIH y cepi MoJaTKOBOrO aJMiHICTPYBaHHSI.
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HOPMATHUBHO-ITPABOBI AKTHU SAK AJIMIHICTPATUBHO-
IMPABOBI IHCTPYMEHTH YIIPABJITHHSA
Y COEPI MICTOBYAYBAHHA

Cuuescbkuii Bosiogumup IasjioBuy
3000y8au
Hayxoso-0ocnionuii incmumym nybaiuno2o npasa
M. Kuis, Yxpaina

HaykoBe ocMHCIIEHHSI TMiJ3aKOHHMX HOPMAaTHBHO-IIPABOBUX aKTiB, IO
YXBAIIOIOTBCS y cdepl MicTOOyayBaHHS B YKpaiHi, Ma€ BaXJIMBE 3HAUCHHS,
OCKUJIbKM caMme 1i akTH 3a0e3MedYyloTh KOHKPETH3allil0 3aKOHOJABUMX
MTOJIOKEHD 1 CTBOPIOIOTH TPAKTHYHI YMOBH AN iX peamizamii. Y cuctemi
0araTopiBHEBOTO IMyOIIYHOTO aAMIiHICTPYBaHHS BOHH BUKOHYIOTH (DYHKIIiIO
IIPaBOBOTO IHCTPYMEHTY, 32 JONOMOTOI0 SIKOTO BH3HAYAIOTHCS MEXaHI3MHU
IUTAaHYBaHHS TEPUTOPii, 3a0yJ0BH, KOHTPOJIO Ta MOAAIBIIOI €KCIUTyaTalil
00’ekTiB. [X 3HAaueHHA MoJArae TakoXk y TOMY, IO BOHM JAlOTh 3MOTY
OTIEpaTHBHO pearyBaTH Ha CYCIIJIbHI BUKJIMKH Ta TEXHIYHI IIMTaHHSI, SIKi HE
MOXYTh OyTH BHYEPIIHO BPETYIHOBaHI Ha piBHI 3akoHy. Oco0nmBOi yBaru
noTpedye iX ponb y 3a0e3NeueHHi Y3TO/DKEHHS 3arajbHOJEPKaBHUX 1
MICIIEBUX iHTEpeCiB, a/pke Bil IOTO OE3MOCEPENIHBO 3alekKaTh SKICTb,
0e3MeYHICTh 1 HAIGKHUH CTaH KUTTEBOTO CEPEIOBHIIA.

OxpeMoro HayKOBOTO aHaJi3y Ii akTH MOTpPeOyloTh i 3 Oriasay Ha
HEOoOXiHICTh 3a0e3NeueHHsT 3aKOHHOCTI Ta INPO30POCTi aJMiHICTpaTUBHOT
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TisIbHOCTI y cepi MicToOymyBaHHs. JlOTpUMaHHS BCTAHOBJICHUX TPOIICYP
YXBaJICHHS, TIPOBEACHHS JIepXKaBHOI peecTpanii Ta MOXIIHMBICTh CYIOBOTO
KOHTPOJIIO BUCTYNAIOTh rapaHTisIMu 3amnobiraHHs CBaBUIBHIN
HOPMOTBOPYOCTI i BHHMKHEHHIO INPaBOBHX Koulizid. BogHouac cyuacHumit
eran  pO3BUTKY  MyONiYHOrO  aaMIHICTpYBaHHS,  IOB’SI3aHMH i3
nudpoBizamielo I03BUIBHUX MPOLEAYpP Ta BIPOBADKEHHSM EJIEKTPOHHHX
CHCTEM Y BIAMOBIIHIN cdepi, 3yMOBIIOE MOTPeOy B OHOBJICHOMY X0 /10
iA3aK0HHOI TpaBoTBOpYOCTi. Came TaKui IiIXiJ Ja€ MOXKIUBICTh BUSABUTH
TepeBary i HeJOTIKN YUHHOT HOPMAaTHBHOI 0a3H, a TAKOK OKPECIUTH IIJISIXH
YCYHEHHS [IyONIOBaHHA 1 MPOT&IMH, IO HETaTHBHO BIUIMBAIOTH HAa
IIPaBO3aCTOCYBAaHHSI.

VY mpaBoBHX CHCTEMax 3araJbHOTO IIpaBa MOHSTTIO «ITiA3aKOHHUH
HOpPMAaTHBHO-TIPABOBHI aKT» BIAMOBiHal0Th KaTeropii subordinate legislation
abo delegated legislation, siki y OyKBaJbHOMY 3HAa4€HHI MOXYTb OYTH
NepeKIIajieHl SIK «ITiJIOPSAKOBAHE)» YU «JeJIeroBaHe» 3aKOHOJABCTBO. 3a
CBOIM 3MICTOM 1I€ThCSl IPO HOPMATUBHO-NIPABOBI aKTH, IO BHAAIOTHCS HE
MapiaMeHTOM, a IHIIMMH OpraHaMu IyOJIiYHOi BJIAAM Ha IiJACTaBi
JICNICTOBaHMX iM MMOBHOBa)kKEeHb. Taki akTH MPUHAMAIOTHCS BiAMOBIIHO O Tak
3BaHOTO «0AaTbKIBCHKOTO» 3aKOHY, SIKUH BH3HAYa€ MEXi, METY Ta 3MICT
JeNeryBaHHA. IX OCHOBHE TpM3HAdYeHHs TMonsrae B JeTaslizarlii,
KOHKpeTH3amii Ta TEXHIYHOMY YTOYHCHHI IIOJOXXE€Hb MEPBHHHOTO
3aKOHOJIaBCTBA 0€3 MPOXO/PKEHHS MOBHOI MapiaMeHTChKol npouexypu. o
miel Kareropii HajeXaTh MpaBWiIa, pErJaMeHTH, HakasW, I1HCTPYKIIi,
IMOCTAaHOBU Ta iHII (OPMH HOPMATHBHOTO PETYJIIOBaHHA. Y 3apyOiKHHX
MIPaBOBUX CHUCTEMaxX caMe IIi[3aKOHHI aKTH 3HAYHOIO MIpOI0 3a0e3MeuyoTh
THYYKICTb 1 OIIEPaTUBHICTh peaizallil 3aKoHo1aBuoi moiTuky [1].

VY BITYM3HSHIM [paBOBIN MOKTPHUHI, 110 chopMyBamacs B Mexax
KOHTHUHEHTAJIbHOI MMPaBOBOT Tpajuiii, MiJ3aKOHHUI HOPMATHBHO-IIPABOBHI
aKT BH3HAYAETBCS SIK AaKT, WLIO MICTUTh HOPMH T[paBa, NPUHHATI
YIIOBHOBaXXCHUM Cy0’€KTOM Ha OCHOBI Ta Ha BUKOHAHHS 3aKOHY, 0e3 mpaBa
CyNEepeuuTn HOro mojoXeHHsM. OCHOBHOIO (YHKIII€I0 TaKOro akra €
KOHKpeTH3aIlil ¥ Jeramizamis 3aKOHOJABUMX TPHUIHCIB, a TaKOXK
3a0e3neueHHs iX peaii3amii B TpaKTHYHIA TutomuHi. [lpm mpomy
ITiI3aKOHHUH XapakTep He M030aBisg€e Taki aKTH IOPUIUYHOI CHIIM: BOHHU €
000B’SI3KOBUMH JI0 BUKOHAHHS, XO04a W HE MalOTh OJHAKOBOI i3 3aKOHOM
topuandHoi Bard. Ilin3akOHHI HOPMAaTHUBHO-TIPABOBI AKTH PIZHATHCS MiX
coboro 3a ¢opMoro, Cy0’€KTOM BHIaHHA, CQEpor0 Jii, XapaKTepoM
MIPaBOTBOPUYOi KOMIIETEHIi Ta IHIIMMH KPUTEPiSAMH, IO 3yMOBIIOE iX
iepapxiuny mo6ynoBy. IX 3MicTOBe HATIOBHEHHS Bifirpae BaromMy poib y
peryJIoBaHHI YHCICHHUX CYCIIJIBHUX BiTHOCHH, OCOOJIMBO B TUX BHITAIKaX,
KON OIEPAaTHBHICTh TPABOTBOPYOi peaKiii IEpeBHIIyE MOXKIUBOCTI
3aKoHOAaBLA [2, c. 186].
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OpHiero 3 ICTOTHUX O3HAaK MiA3aKOHHUX HOPMATHBHO-TIPABOBHUX aKTiB €
ix posmonin 3a Bumamu. Jlo HUX Hanexarts aktu llpesunenra Ykpainu y
(dopmi ykasiB i posnopspkeHb, aktu Kabinery MinicTpiB Ykpainu y ¢opmi
IIOCTaHOB 1 PO3MOPSXKEHb, HaKa3W Ta IHCTPYKLII MIHICTEPCTB, PILIECHHS
OpraHiB MIiCLIEBOTO CaMOBPSAYBAaHHS, a TAKOXK JIOKAIbHI aKTH ITiIIPHEMCTB,
YCTaHOB Ta Oprasizamiil. 30kpemMa, HOPMaTHBHI aKTH MiHICTEPCTB MOXYTh
HaOyBaTH (OPMH MOJIOKEHb, MPABUII 200 IHCTPYKIH 1 MaTh SIK BHYTPIIIHE,
TaKk 1 30BHINIHE pETYIATOpHE 3HAYEHHS. AKTH MICIEBHX Jep)KaBHUX
aJMIiHICTpaIliif Ta OpraHiB MiCIEBOTO CaMOBPSAYBaHHS ITOKIHMKAHI
MIPUCTOCOBYBAaTH  3araJIbHOAEP)KAaBHE HOPMAaTHBHE  PETYNIOBAaHHA 10
0CcOONMMBOCTEW KOHKpeTHOI Tepuropii. CBOE€IO HYeprow JOKaNbHI aKTH
CIPSAMOBAHI Ha PETYIIOBaHHSA BHYTPIIIHBOI OpraHi3amiifHOi, TpymoBOi abo
BHPOOHMYOI [iSUTBHOCTI TiANPHUEMCTB Ta YCTAaHOB 1 XapaKTEPH3YIOTHCS
0o0MexeHor cdeporo mii. ICHye TakoXk MO TaKUX aKTiB 3a MOPSAIKOM iX
YXBaJIEHHS — OJHOOCOOOBI, KOJIeTiallbHI Ta CHUIBbHI; OKpPeMi 3 HHUX
MiJJIAraloTh 000B’SA3KOBIM JepaBHiM peectpaiiii B MiHICTepCTBI FOCTHUINT
Vkpainu. Yce ne CBiJUUTh NP0 CKJIAJIHICTH CHUCTEMH IiJ3aKOHHOTO
peryiloBaHHS, siKa BUMarae JOTPHUMaHHs IPHHLUIIB NPaBOBOI BU3HAYECHOCTI
Ta y3ro/PKEHOCTI 3 aKTaMHU BUINOT FOPUINIHOT cvu [3].

[Mim3axoHANIT HOPMATUBHO-TIPABOBUI aKT € OTHUM i3 0a30BHX IHCTPYMEHTIB
MyOJIYHOTO aMiHICTPYBaHHS, 3a JIONOMOTOI0 SIKOTO KOHKPETH3YIOTBCS Ta
JeTa3YIOTBCA TIOJIO’KEHHS 3aKOHIB Y (GopMi O(DIIHHUX JTOKYMEHTIB,
NPUHHATHX YIOBHOBAKEHHMH aJMiHICTPATHBHHMH OpraHamH. Loro mis
3YMOBIIFOETECS  I€PAPXIYHOI0 IIIMOPSAKOBAHICTIO aKTaM BHIOI FOPHIIIHOI
CHIIA Ta 3IMCHIOETBCS BHKIIIOYHO B MEXaxX KOMIICTEHINI, BH3HAYCHOI
Koncrutymiero Ykpainu # 3akoHaMd. Taki aKTH MaiOTh BTOPUHHHIA
HOPMaTHBHUI XapakTep, pO3paxoBaHi Ha HEOJHOPa3OBE 3aCTOCYBAaHHS Ta
aJpecoBaHi HEBHU3HAUCHOMY KOJy OCI0O y MeXax BIAINOBIJHUX PEryJbOBaHUX
BimHocuH. CucTema  MiI3aKOHHMX  HOPMATHBHO-TIPABOBHX  aKTiB,  SIK
3a3HAYAETHCS, MOXKE OyTH KilacH(iKOBaHA 33 IOPUIMYHOIO CHIIOIO, 3MICTOM,
MaciraboMm i, cdeporo 3actocyBaHHS Ta (opMmoro. OKpeMuil axieHT
3po0iIeHO Ha HEOOXITHOCTI NOTPUMAHHS SK (POpMAaNbHUX, TaK i MaTepialbHAX
BUMOT JI0 TaKWX AaKTiB, IO OXOIUTIOIOTH TOPSIOK IX TNPHHHATTS, MOBHO-
CTIITICTUYHE O(OPMIICHHS Ta ISP KaBHY peecTpariro [4].

UMHHICTD MiJ3aKOHHUX HOPMAaTHUBHO-TIPABOBUX aKTiB BH3HAYAETHCS 32
TphOMa OCHOBHMMHM MapaMeTpamMy — y Haci, y NpoCTOpi Ta 3a KOJOM oOci0.
[Mpurmaenss ix nxii Moxke BimOyBaTHCS y 3B’S3Ky 13 3aKiHUCHHSIM
BCTaHOBJICHOTO CTPOKY, BTPATOI0 YHHHOCTI a00 CKacyBaHHSIM YIOBHOBaKCHUM
opraHoM. BomHOYac 3aKOHOMABCTBO JOIMYCKAa€ MOMIIHUBICTH THMYACOBOTO
3YIHUHEHHS il TaKOTO aKTa, SIKIIO BHSBJIEHO HOTO HEBIAMOBIAHICTH BUMOTaM
3akoHy. Ilim3aKOHHMIA akT MOke OyTH BH3HAHHMI HETIPAaBOBHM Y JBOX (hopmax:
SIK HIKYEMHHH, TOOTO IOPWIMYHO HEIIHWCHUH i3 MOMEHTY HPHHHSATTS, abo sK
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OCTIOPIOBaHMH, MO 30epirac YWHHICTh IO MOMEHTY O(IiIlifHOTO CKacyBaHHS.
OckapKeHHsT TaKuMX akTiB 3AIHCHIOETbCS B IOPSAKY aAMIHICTPaTHBHOTO
CY/IOYMHCTBA, IO BHCTYIAE BAKIIMBOIO TapaHTIEI0 3aXUCTy IpaB i CBOOOI
NPUBATHHX OCI0 y pa3i X MOpyIIeHHs akTaMu ITyOstiuHoi aaMminicTpauii. Cynose
pileHHS TPO BH3HAHHSA IJ3aKOHHOTO HOPMAaTHUBHO-TIPABOBOI'O  aKTa
HE3aKOHHHUM Miuisarae oGiliifHOMYy ONPHIIFOTHCHHIO, TIC/IA YOro BiJTOBIIHUIMA
aKT BTpavae YNHHICTS [4].

OTmxe, MiI3aKOHHWH HOPMATHBHO-TIPABOBHI AaKT CIII PO3MISAATH SIK
MOXIMHUA TPAaBOBHHA JOKYMEHT, IO TIPUHMAEThCS YIOBHOBa)KCHUM
aJIMiHICTPAaTHBHIM OPTaHOM Ha OCHOBI 3aKOHY Ta 3 METOI0 KOHKpEeTH3aIlil i
MIPaKTHYHOI peatizallii #oro moyoXeHs, 3a0e3neuy0ur BHKOHABYNM OpTraHaM
THYYKi IHCTPYMEHTH aJMiHICTPaTUBHO-TIPABOBOTO PETYIIOBaHHA. Taki akTH
MaloTh BHYTPIIIHIO i€papXifo, Bipi3HAIOTECA 32 (POPMOIO, FOPHIUIHOIO
CHJIOI0, CY0’€KTOM NPHUHATTA Ta c(Eepor 3acTOCYBaHHS 1 IOCIAIOTh
BajUIMBE MiCIle B MEXaHi3Mi MyONiYHOrO aJMiHICTPYBaHHA. IXHiMH
XapaKkTepHUMH O3HaKaMu € OQiLiiiHICTb, 0araropa3oBicTh BUKOPHUCTAaHHS,
HeTepcoHi()iKOBaHUM XapakTep ajpecaTa Ta 3araJlbHOOOOB’SI3KOBICTh. Mexi
YMHHOCTI TaKOro aKTa BHM3HAYAIOTHCS YAaCOBHMH, TEPUTOPIAIbHUMH Ta
Cy0’€KTHUMHM paMKaMH, a IIJICTaBaMH IPUIMHEHHS [ii BHCTYNAIOTh
CKacyBaHHS, 3aKiHUYCHHS CTPOKY a00 BCTAHOBIJICHHS HOTO IPOTHIIPABHOCTI.
3abe3nedyeHHs 3aKOHHOCTI I[3aKOHHUX AaKTiB IIOKJIAJAEThCS, 30KpeMa, Ha
aIMIHICTpaTUBHE CYyJOYMHCTBO, SIKC CIYTye TapaHTi€l0 JOTPUMaHHA
TIPUHIUITY BEPXOBEHCTBA IIPaBa.
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ORCID ID: 0009-0008-4565-6552

Bupaya ocib, sKi BUMHWIM ~ KpPHMiHaJbHE  IPAaBOIOPYLICHHS
(exkcTpanuiis) perIaMeHTYEThCS I'maBoro 44 KpuminanabsHoTO
npouecyaspHoro kogekcy Ykpainum (mami — KIIK  VYkpaiau) Ta
MDKHapOJHUMH J0roBopaMu. KITIOWOBMM MIiXKHApOJHHM JIOTOBOPOM, IIO
BU3HAaYa€ OCHOBM MIXKHApOJHOI CIIiBOpali Npu BHAA4i 0ci0, 10 BYMHWIIA
KpUMiHaJIbHE IIPAaBONOPYIICHHA € €Bporeiicbka KOHBEHIIS PO BUAATY
mpaBonOpyIIHUKIB Bif 13.12.1957 poky [1] Ta gogaTKOBI MPOTOKOIH A0 Hei.

Bugaua ocobm (exctpanmumisi) — me 3abe3ledeHHS Iepegadi 0coOu
JepkaBi, KOMIETCHTHHUMH OpTaHaMH SKOi I 0co0a PO3LIYKYETHCS IS
MPUTATHEHHS O KPUMIHAIBGHOI BIATIOBITAaTHHOCTI 200 BHKOHAHHS BHPOKY.
YMOBOIO JUIsl 10J1adi 3alUTy Ha BUAA4y 0COOM (EKCTPaIUIII0) € TakKi: SKIIO0
3a 3aKOHOM YKpaiHuW Xo4a O 3a OJMH i3 3JIOYMHIB, Y 3B’S3KYy 3 SIKHMHU
3alUTY€EThCS BUAAYa, Nepe0adeHo MoKapaHHs y B 030aBlIeHHS BOJI Ha
MaKCHUMaJIbHUH CTPOK HE MEHIIE OJHOTO POKYy abo 0coly 3acykeHO a0
MOKapaHHs y BUI 1M030aBJIeHHS BOJII I HEBIAOYTHH CTPOK CTAaHOBHTH HE
MeHIIe 40Tuphox MicsuiB [2]. Tobro Bumaua ocid MoxiuBa JwHIIe 3a
HasIBHOCTI JIOCTAaTHIX MiJICTaB, BU3HAYEHNX KPUMIHAIBHUM IpOLECYaTbHUM
3aKOHOJIaBCTBOM a00 MIKHAPOJAHUMH JI0TOBOpaMHU Y KpaiHH.

Bumaua ocobm (ekcTpamuiis) mependavae MIHHA TPOLEC, Y SIKOMY
3aJ(isiHI KOMIICTEHTHI OpPTaHM 3aIllMTYyI040i Ta 3allUTyBaHOI JepkaB. MeToro
CHIBIIpalli MPaBOOXOPOHHMUX OpPraHiB B JaHOMY IIMTaHHI € BCTaHOBJIEHHS
MICIIE3HaXO/DKEHHST Ta Tepejada OcoOM  KOMIIETEHTHHM  OpraHam
3alUTYI0Y0T  JIepKaBM 3 METOK HPUTATHEHHS /0  KPUMiHAJIBHOT
BIIMOBIAAILHOCTI 200 BiIOyBaHHSI MOKApaHHSI.

HaykoBmi mopiysifoTe Tpoliec BWaadi oci® Ha OKpemi eTamu, SKi
perylaMeHTOBaHI HaIllOHAIBHUM Ta MDKHAPOAHMM 3aKoHOIaBcTBOM. Ha mymky
M.M. ®pinman-Ko3adgeHko ekcTpaauilis BKIIo4Yae B cede: odiriiiHe 3BepHEHHS
NP0 BCTaHOBJICHHS MICIsl TepeOyBaHHS Ha TEPUTOPIii 3alMTyBaHOI JEpKaBH
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0co0u, SIKy HEOOXiTHO BHIATH, Ta BHIAYy Takoi 0COOW; MEepeBipKy OOCTaBHH,
II0 MOXYTh IEPEIIKO/KATH BUJAYi; NPUHHATTS pIIICHHS 3a 3aIliTOM;
(akTHYHY TIepenady Takoi 0coOHM ifl FOPUCIMKIIIO 3alUTYIOUOi AepikaBu [3, c.
421]. Bomnouac, B.K. Bojomiaa po3riisaae eTamny Buiadi 0CoOU (SKCTpaIuIlii)
y JBOX BHWIIAJKaxX: mepefadya ocoOu B YKpaiHy Ta 3 TepuTopil YKpaiHu.
Iepemaya ocobu B YkpaiHy BKiIo4Yae B ceOe Taki eramu: 1) miArotoBka Ta
HaJaHHS KJIONOTaHHS IpO BHAAuy ocoOu B YKpaiHy; 2) 3BEpHEHHS IO
KOMITETCHTHOTO OpraHy iHO3EMHOi NIepKaBH i3 3alIUTOM IPO BUIAYy OCOOH B
VYxpainy; 3) ¢akrraHa nepenava 3amuTyBaHoi ocoou B YKpaiHy. B cBoro gepry,
mepenada ocodm 3 TepuTopil YKpaiHM BKIFOYae B ceOe HACTYIHI eTamu: 1)
OTpHUMaHHS 3allUTy Big IHO3EMHOI JEp>KaBH IMPO BHUOAYy OCOOH, a TaKOX
HasBHICTH iH(OpMaIii mpo Micie nmepeOyBaHHA Takoi ocoOW; 2) 3aTpUMaHHA
oco0w, siKa BYMHIUIA KPHMIiHAIBHE MPABOIIOPYIICHHS 32 MeXaMH YKpaiHu; 3)
3aCTOCYBaHHS JI0 OCOOHM 3amoODKHOTO 3aXOJy, a caMe THUMYacoBOro abo
eKCTpaauLiiiHoro apemry; 4) TPOBEACHHS EKCTpaIuLiiHOI mepeBipku; S)
NPUHAHATTS LEHTpAJbHUM OpraH YKpalHW pillleHHs [po BHAAYy oco0u
(exctpaguuito) abo BiIMOBY y Buzaui (eKCTpaiMiii) iHO3EMHIH jaepikaBi, a
TaKOX OCKAapXKEHHS Takoro pimreHHs; 6) ¢axkTtuyHa BHAada oOcoOH
KOMITCTCHTHAM OpraHaM iHO3eMHOI iepkasH [4, ¢. 12].

Ha nHamry nymKky, OCHOBHMMH e€TallaMd y Ipolleci Bumadi ocid, sxi
BUMHWIM KPHMiHAIBHE IIPABOMOPYIICHHSA €: 1) MiArOTOBKa 3aluTy PO
BHAaYy OcCOoOM 1O KOMIICTCHTHHX OpraHiB JJOTOBipHOi zdepkaBu (abo
OTPUMaHHS TaKoIo 3aluTy); 2) PO3II] 3alUTy, BUBUCHHS OOCTAaBUH, LIO
MOXYTh TEPEIIKOKaTH BHAAa4l OCOOM a0 BCTAHOBIICHHS IIiJCTaB IS
BIZIMOBH y BHJaul 0coOu; 3) NPUIHATTS PIillIEHHS MPO 3aJJOBOJICHHS 3aITUTy
Ta BUAady ocobu (abo mpo BiAMOBY y Buaaui ocodun); 4) 3aTpuMaHHs 0co0U
Ta 3a0e3ne4eHHs ii nepeaadi 3amuTyruiil CTOPOHi.

Oco0nuBe 3HaYeHHs y PO3MIIsil Ta BUKOHAHHI 3alMTIB PO BUa4Yy 0cio,
SIKI BYMHUITM KPUMiHaJIbHE TIPABOIOPYIICHHS Ma€e eKCTpaIuiiiiiHa epeBipka,
sIKa Ma€ Ha METi BCTAHOBUTH yCi HEOOXigHI BiOMOCTI 1070 ocobu Ta ii
mepeOyBaHHS Ha TEPUTOpii 3amHUTyBaHOI Jep)KaBH, IpoaHAi3yBaTH
00CTaBMHM, HaBEICHI 3aIIUTYIOY0I0 CTOPOHOIO Ta NP HEOOXiTHOCTI, TOAATH
3alUT Ha OTPUMAHHSA MOJATKOBOI iHQoOpMaIii momo ocoOu Ta TapaHTIii
JOTpPUMAaHHA ii mpaB TOMmO. PilleHHS MO0 BUKOHAHHS 3aIUTy MPO BHIATY
ocoOM TpUHAMAETBCS 3a pe3ylbTaTaMU IPOBEICHHS EKCTPaIHIiHHOT
TIepeBipKy.

BapTo Big3HaunTH, MO EKCTPAAMIIiSA BKIIIOYAE B cebe HE JHUIIE BHAAUY
0oco0u K TaKy, aje i CYKyNmHICTh 3aXOJiB, CIIPSIMOBAHMX HA 3a0e3MEUCHHS
Bumaui [5, c¢. 6]. Tak, 3 MeTOI NPHUTATHEHHA OCOOHM 10 KPUMiHAJIBHOI
BIAMOBiAAILHOCTI ab0 3abe3rneueHHs] BUKOHAHHSA TOKapaHHS, ocola, sKa
PO3IIYKYEThCSI  1HO3EMHOIO  JIEPKaBOIO Y 3B’SI3KYy i3 BUYMHECHHSAM
KPUMIiHaJIbHOTO NPABONOPYIIEHHS MO)XXe OyTH 3aTpuMaHa Ha TepHTOpil
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VYkpainu (ct. 582 KIIK Ykpaian), a Takoxk 10 Hei Moke OyTH 3aCTOCOBaHO
TAMYACOBHH apemiT 10 COpoKa Mi0 abo iHIIWI BCTAHOBICHUIN BiAOBIIHUM
MDKHapOJHHUM JOTOBOPOM YKpaiHM CTPOK /IO HaAXOMKEHHS 3alMTy Ipo il
Bugauy (ct. 583 KIIK Ykpaiun) [2].

Peanizauiss Mi>KHapOJHOTO CHIBPOOITHMLITBA TMiJ 4ac BHAayi oci0, sKi
BYMHWIM KpUMiHaJbHE MPABOIOPYIICHHS 3a0€3MeUy€e€ThCS KOMIETCHTHUMH
OopraHaMu JiepKaB, sIKi YIOBHOB@KEHI Ha MiATOTOBKY 1 HampaBieHHS
3amuTiB, iX po3riAg Ta BHAady oci6. KpuminaapHHM mporecyairbHUM
3aKOHOJABCTBOM  BHM3HAUEHO  LEHTpalIbHI  OpraHu  YKpaiHu, sKi
YIOBHOBaKEHI Ha 3IIHCHEHHS MIKHApOJHOTO CIIBPOOITHHUIITBA MIOIO
Bumadi ocobu (ekcrpamumii). Ilim gac mocymoBOTO pO3CIHigyBaHHS BHIAYa
(excTpamurist) mimo3proBaHWX ab0 OOBHHYBaYeHHWX Yy KPUMiHAIBHHAX
MIPOBAPKEHHSAX 3a0e3neuyersest Odicom I'eHepanpHOrO MpoKypopa. B cBoro
4yepry, Bujaya MiICyJHUX ab0 3aCy/PKEHHUX IiJ] 4ac CY/0BOTO IPOBAKESHHS
a00 BHKOHAHHS BUPOKY 3abe3neuyeTbcss MiHiCTepCTBOM IOCTHLIT YKpaiHu.
Takum uunom, Odic ['eHepanbHOTO MpoKypopa Ta MiHICTEPCTBO IOCTHUIIIT
VYkpaiHu YNOBHOBa)XEHI Ha HAmpaBJCHHS Ta pO3IJI 3BEpHEHb PO
nepenady  ocib, SKi  BYMHWIM  KpPUMIHaJbHE  MPaBONOPYLICHHS
(ekcTpanuiio), TPOBEACHHS EKCTPAAWIIMHOI TEepeBipKH, a TaKoX
3a0e3neueHHs repeaadi 0Co0H i FOPUCIUKINIO 3aUTYI0901 CTOPOHH.

Orxe, Bupada oci0, [OI0 BYMHWIM KpPUMIHAJIbHE IPAaBONOPYIICHHS
(excTpamutlis) 3 0THOTO OOKYy € e(eKTHBHOIO (POPMOIO B3aEMOIi JAepikaB y
MUTaHHI KPUMIHAJIBHOTO TMEPeCligyBaHHS o0coOu Ta 3a0e3ledcHHS
HEBiZIBOPOTHOCTI TOKapaHHS, a 3 IHIIOIO — CKJIAJHUM MEXaHi3MOM, II0
notpedye  BHUKOHAaHHS  KOMIUIEKCY  NPaBOBUX,  JWIUIOMATHYHHX,
MPOIECYaIbHUX Ta OPraHi3alliiHIX 3aX0/IiB.
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CIIEHIAJII3OBAHI KOHCYJbTATUBHO-AOPAIYI OPTAHU
Y CUCTEMI IYBJIIYHOI'O YITPABJITHHA

Coaparceknii Bagum Bosonumuposuy
3000y6au
Hayxoso-0ocnionuii incmumym nybniunoeo npasa
M. Kuis, Yxpaina

VY cydacHii cHCTeMi MyOJIYHOTO YIIPaBIiHHS KOHCYJIBTATHBHO-IOpPAIUi
OpraHy BUCTYNAIOTh BaKJIMBUM 1HCTPYMEHTOM 3ay4E€HHS IPOMaJICBKOCTI Ta
eKCTIEPTHOTO CEpelOBMINA IO TPOLECiB NPUHHATTA pimeHb. BoHH
3a0e3MeuyroTh KOMYHIKAII0 MK JepKaBOI Ta CYCIIIBCTBOM, CIPHUSIOTH
MiABUICHHIO SIKOCTI YIPAaBIIHCBKUX pIlIeHh Ta peati3alii MPHHIUIIB
HAaJIe)KHOTO BPSITyBaHHSI.

Cepesl OCHOBHHX THIIIB KOHCYJIbTaTHBHO-ZOPAJAYMX OPTaHIB AOLIIBHO
BUOKPEMHUTH TPOMAJChKI paju, MOJOADKHI pagd, podoui TpymH,
KOOp/JHMHALIHHI KOMITETH, a TaKOX paJyl BHYTPILIHBO MEPEMIllIEHUX OcCiO.
Taxi opranu MarTh YHIBepCalIbHUH XapakTep 1 MOXKYTh ()YHKLIOHYBaTH NPU
pi3HuX cy0’exTax myOusiuHOI anMiHicTpalii, 3a0e3nedyoun ydacTb pi3HHX
comialbHUX TPy y (HOpMyBaHHI IeP>KaBHOI HOJITHKH.

BonmHowac y cucreMi KOHCYJIbTaTHMBHO-AOPAI4MX OPTaHiB IOIIJILHO
BHIUIATH  CHEHiaNi30BaHI OpraHW, MdiSUIBHICTE AKHX  0OyMOBIECHA
0CcO6MMBOCTAME OKpeMHX cep Ny6miuHOTO ympaBiiHHA. IX cremudika
nojirae |y UiTKO BH3Ha4eHOMY (YHKIIOHaJbHOMY mpodimi Ta
CHPSIMOBAHOCTI Ha BHPIMIEHHS KOHKPETHHX Taly3eBHX 3aBJaHb. Tak, 10
crewializoBaHuX KOHCYJIbTATUBHO-JOPaAYMX OPraHiB MOXKHA BiJIHECTH!

a) HAyKOBO-€KCTIEPTHI paaud TpU oOpraHax Jep>KaBHOI BiIagu, SKi
3a0e3nedyroTh eKCIepTHHIl CympoBin HopMoTBopuoi misuibHOCTi [1]. Ix
TiSTBHICTh CIIPSAMOBAaHA Ha TMIJBUIICHHS SIKOCTI HOPMAaTHUBHO-TIPAaBOBUX
aKTiB Ta BOPOBA/DKCHHS HAYKOBO OOIPYHTOBAHUX PillICHB;
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0) paau poboroaaBiiB [2] Ta TPUCTOPOHHI COliabHO-€KOHOMIYHI pajiH,
o QYHKIIOHYIOTh y cdepi coriansroro mianory [3]. Boxu 3abe3neuyorh
y3TO/DKEHHSI 1HTEpeciB JepikaBH, Oi3HECY Ta IpaliBHHUKIB, BUCTYIAIOYU
MalJaHYMKOM AJIs1 BUpOOIIEHHS 30aJJaHCOBAaHHX YIPABIIHCHKUX PIIICHb;

B) Koopaunaniitny po6ody rpyIy 3 NUTaHb aHTUKOPYHIIIHOT MONITHKH, SIKi
CTBOPIOIOTBCS IS CIIPUSIHHSL KOOPJMHAL Aiii OpraHiB iepyKaBHOI B L1010
peaiizanii AHTHKOPYMNUIHHOI cTparerii 1 BHKOHAHHS 3aXOJIB JepyKaBHOI
AHTHKOPYIIIAHOI TporpamMu 3 1i BHKOHAHHS, IMIATOTOBKU IPOIO3HUINN IIOI0
(dopMyBaHHS Ta peaii3amii Jep>KaBHOI AHTHKOPYIIIHHOI MOJITHKH (Y TOMY
YHCITi MIOJI0 YAOCKOHAJICHHS. HOPMAaTHBHO-TIPaBOBOi 0a3n) [4];

T') TPOMAJICHKI pamu IToOpOYecHOCTi, AKi OepyTh y4acTh y NpOLEeAypax
OIIIHIOBAaHHS CYIMIiBCBKOTO KOPIYCy, IO CBiJYWTh NpPO IX BIUIMB Ha
(dbopmyBanHs cya0Boi Biaau [5];

I) CHocTepexHi Kowmicii, mo QYHKUIOHYIOTh Yy cdepi BHUKOHaHHS
KpUMiHaJbHUX  IIOKapaHb, MPAaBOBUH  CTAaTyC  SKUX  BHU3HAUCHUH
KpuMiHanbHO-BUKOHABUMM KOJIEKCOM YKpaiHu [6] Ta miI3aKOHHHUMH
akTamu [7]. BOHU CTBOPIOIOTBCS MPH MICLEBUX OpraHax BUKOHABYOI BIIaJX
Ta OpraHax MICIIEBOrO CaMOBPSAYBaHHS 1 3IIHCHIOIOTH TPOMaJChKUI
KOHTpPOJIb 32 JNOTPUMAaHHSIM MpaB 3acyIDKEHHX, CHPHUSIOTH IX COLiajbHIiN
amanTamii Ta pecomiamizamii. OcoOONMHMBICTIO CHOCTEPEKHUX KOMICIH €
MTOE€HAHHS KOHCYJIBTATHBHUX 1 KOHTPOJIBHUX (YHKIIN, IO BiIpi3HAE IX BiX
KJIACHYHHUX KOHCYJIBTaTUBHO-JOPAAUuX opradiB. O3HaueHe CBIAYHUTH IIPO
MIOCTYIOBE  PO3LIMPEHHS  (YHKIIOHAIPHOTO  HABaHTaXEHHS  TaKHUX
IHCTHTYLIH y cucTeMi myOiyHoro yrpasiiHas [8; 9, c. 141].

HanexxHoi yBarm B JaHOMY KOHTEKCTi 3aciyroBYIOTb W crenugiuHi
PI3HOBUIIM KOHCYJIbTaTHBHO-I0PaAYMX OPTaHiB, siki GOpMYIOTBCS Yy 3B’ 3Ky
3 peajizaliero OKPEeMHX JEPKaBHUX IMOJITHK, 30KpeMa y cdepi BITHOBICHHS
3pyHHOBAaHOTO MaifHa. 30KpemMa WAeThCs MPO KOMICIT 3 pO3risily NUTaHb
LI0/I0 HAJaHHS KOMIIEHCAIll 3a 3HHMIIEHI 00’€KTH HEpYyXOMOro MaiiHa, siKi
MaloTh  crienugivHuii  aaMiHicTpatuBHO-npaBoBuit  cratyc  [10].  Ix
0COOJUBICTD TOJATAE Y TOEJHAHHI KOHCYJIBTaTHBHUX, IPaBO3aCTOCOBHUX,
KOOpAMHAIIIMHAX Ta KBa3iCyqoBHX (PYHKIIH, IO iCTOTHO BiJpi3HSE iX Bif
KIIACUYHUX KOHCYJIbTaTHBHO-I0PATINX OpTaHiB. Taxa
0araTopyHKIIOHAJIBHICTh CBITYHUTH MPO TpaHCHOpPMAIliF0 KOHCYIBTATHBHO-
JOpamTYux OpraHiB y OUIBII CKJIAIHI 1HCTUTYII, IO BHUXOIATH 3a MEXI
KJIACUYHOTO PO3yMiHHS ix MPaBOBOL npupoau [11]. Taxka
0araToyHKIIIOHATBHICTh 3YMOBJIOE KOHIENTYyalbHYy HEBHU3HAYEHICTh iX
cTaTycy Ta MOTpedye HOPMATUBHOTO YTOYHEHHS iX MiCIS y CHCTEMI
myOmiYHOTO YHpPaBIiHHA K OKPEMOTO pI3HOBUAY  CIIEIiasli30BaHUX
KOHCYJIBTATUBHO-ZI0pamuux oprauis [10].

BkazaHi mpuKiIamM  JIEMOHCTPYIOTh, 10 KOHCYJbTaTHBHO-JOpaayi
OpraHv MOXYTb HaOyBaTH rajy3eBoi CHenU]iKy Ta BUKOHYBAaTH J0JaTKOBI
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GbyHKIIT 3anekHO Bif cdepr iX TiSTIBHOCTI, 3aJMINAIOYUCh TPU IHOMY
JOIIOMI>KHHMH 32 CBOEIO PAaBOBOIO IPUPO/IOIO.

BucHoBkn. Taxkum YHUHOM, iCHYBaHHS CHeLiaIi30BaHUX
KOHCYJIbTaTHBHO-IOPaMUX OpraHiB CBIAYMTH NP0 BHCOKHH pIBEHb
QIalTUBHOCTI IIOTO IHCTHTYTY J0 mOTped pi3HUX chep MTyOIigHOrO
YIPaBIiHHS Ta MIATBEPPKYE HOTO yHIBepCaJbHUI XapakTep SIK MeXaHi3My
3aJy4eHHs1 EKCIEPTHOI'O CEepelOBHINAa Ta TPOMAJCHKOCTI JO IPOIECIB
NpUHHATTA pimeHs. BoHM 3a0e3medyloTs He JHIIe KOMYHIKaIliiHy
B3a€EMOJIII0 MIX JEpKaBOIO Ta CYCHIIIBCTBOM, ale W BHKOHYIOTh BaXKITHBI
¢GyHKIii  eKCIepTHOro, KOOPIMHALIWHOTO Ta, Y TIEBHHX BHIIAAKAX,
KOHTPOJIHOTO XapaKTepy.

AHaIi3 pi3HOBHIB CIICIiaTi30BaHIX KOHCYIBTATUBHO-OPAIINX OPTaHiB
JI03BOJISIE IITH BUCHOBKY IIPO iX IMOCTYIIOBY €BOJIOLIIO Bifl CYTO AOpaIduX
IHCTUTYIIH 10 OUIBII CKJIAAHUX 0araToQyHKI[IOHATHHAX YTBOPCHb.
30kpemMa, OKpeMi 3 HHUX MOETHYIOTh KOHCYJIbTATHBHI, MPABO3aCTOCOBHI Ta
KBa3iCyJOBI ~ €JIEMEHTH  JiSUIbHOCTi, 10 3yMOBJIOE  HEOOXiIHICTh
MEPEOCMHUCIICHHSI IX MPaBOBOI MPUPOIU Ta Micus y cUCTeMi MyOJiuHOro
yIpaBJIiHHS.

BonmHouac Taka TpaHcOpMAalis CYyNpOBOIKYETHCS BUHUKHEHHSIM
mpoblieM  TPaBOBOTO  PETYNIOBAaHHS, TOB’SA3aHUX 13  BIACYTHICTIO
yVHi(pIKOBaHOTO TMiOXOXy MO BH3HAUYeHHSA IX cTarycy, OQyHKOiii Ta
MOBHOBakeHb. O3HaueHE OCOONMBO AaKTyaJdbHO [UIi OpraHiB, SIKi
(YHKIIOHYIOTh ¥ HOBHX c(epax IOepKaBHOI IOJITHKH, 30KpeMa y cdepi
BiTHOBJICHHsI 3pYHHOBAaHOTO MaliHa, J€ IX MisIbHICTE BUXOIUTH 3a MEXi
KJIACUYHOI KOHCYJbTATHMBHOI MoJiesli. Y IIbOMY KOHTEKCTI aKTyasi3yeThes
HEOOXIIHICTh HOPMAaTHBHOI'O 3aKpilUICHHs KiacU]ikaiii KOHCYJIbTATHBHO-
JOpam4Yrx OpPraHiB i3 BHOKPEMJICHHSIM iX CIEIiaai30BaHUX DPi3HOBUIB, a
TaKOXX YITKOrO BHU3HAYEHHsS 1X aIMIHICTPATHBHO-TIPABOBOTO CTATyCy 3
ypaxyBaHHSIM (YHKIIOHAJBHUX OCOOJHBOCTEH. Takuil MiIxXi CIPHIATHME
MIBUINCHHIO €(PEKTHUBHOCTI iX MisUTHOCTI Ta 3a0E3MEYCHHIO MPaBOBOT
BHU3HAYCHOCTI y cepi MyOITHOTO YIpaBITiHHS.

Omxe, MoOAaNBIINI PO3BUTOK IHCTUTYTY KOHCYJIBTaTUBHO-OpPadMX OPTaHiB
Mae BifOyBaTHCsl IUIIXOM YAOCKOHAICHHS HOPMaTHBHO-TIPABOBOI 0asy,
PO3IIMPEHHS MOXJIMBOCTEH y4acTi IPOMaJICHKOCTI Ta BIPOBA/KEHHS CYJacHUX
ITIXO/1iB JI0 HAJISKHOTO BPSIyBaHHS, 110 B CYKYITHOCTI CIPUSITUME 3MIITHEHHIO
JIEMOKPAaTHYHHX 3acajl Iep>KaBHOTO YIIPaBJIiHHA B Y KpaiHi.
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HOHATTSA NPUHIUIIOBUX I HOPMATUBHUX ITPABOBUX
3ACAJI MEXAHI3MY ITPABOBOI'O PET'YJIFOBAHHS
JUCHUIIVIIHU ITPAIII B OPTAHAX ITPABOIIOPAJKY
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AHaIi3yloun HasBHY HayKOBY JiTeparypy [muB., Hamp.: 1, c. 118; 2; 3]
MOXKEMO TIOMITUTH, IO BITYM3HSAHUMHU HAYKOBLSIMH IIJIKOM OOIDYHTOBaHO
MiAKPECTIOEThCS, MO CYO €KTH ITyOJIYHO-TIPABOBUX 1 MPHUBATHOIPABOBHX
MOBHOB)XEHb MAalOTh [IiSITH BUKIIOYHO BIANOBIZHO 110 BHMMOI IIpaBa,
Y3rO/DKYIOYM CBOI BJIAgHI pINICHHS 13 3acaJHUYMMHU 1CIMH YHUHHOTO
npaBomopsiaky. I[Ipu poMy irHOpYBaHHS 03HAYE€HOI BUMOTH HPU3BOIMTH 0
TOrO, IO iXHI Jil Ta pilIeHHs NepecTaroTh OyTH aKTaMM BJIAJH y MPaBOBid
nepxai (y ceHei Bumor 4. 2 ¢T. 19 Korerurymii Ykpainn) it HaOyBaroTh puc
CBaBLLIA, IO € HECYMICHUM 13 MPHUPOJIOI0 TPABOBOI JepxaBH. J[01aTKOBO
IOPUCTH-TPYAOBUKH HAarojiOmIyloTh, IO BJaga HE MOXE CYNEpPEUUTH
BJIACHHMM 3aBJIaHHSM, OCKLUIBKH 32 TAKUX YMOB BOHA BTpaudac (yHKI[IOHAJIbHY
CIIPOMOXKHICTh 1 IIEPETBOPIOETHCS HA 3JIOBKMBAHHS MOBHOBAXKEHHIMH
[4,c.504]. ¥V mpoMy > KOHTEKCTI 3a3HAUMMO, 0 3aMOo0iraTH TaKHUM
HETaTHBHUM IIPOSIBAM BJIaJM TOKJIMKAaHWH HAaJIEXKHO (byHKuiOHyloqm‘/'I
MeXaHi3M MPaBOBOrO PEryIiOBAHHS, a 6e3nocepenHbo y chepi npaul Ta
3alHATOCTI — MEXaHi3M IPAaBOBOTO PEryJIIOBaHHS AMCIMILIIHY Tpani (fam —
JII) B wiioMmy Ta B opraHax IpaBoIopsaKy 30kpema. Mix TUM, HEOOXiTHO
KOHCTaTyBaTH, 110 BHPINIaJbHUM B IIbOMY CEHCI € HE caM (aKT iCHyBaHHS
TAKOr0 MEXaHi3My, a #oro (yHKIIOHyBaHHS Ha OCHOBI CHCTEMH IIPaBOBHX
3acal, AKi JoTemnep Ie He OyJM IpPeIMEeTOM OKpeMoi HayKOBOI PO3BIIKH, a
BIZITAK — € MUTAHHSM, 1110 OTPEOye TOCITIHPKEHHS

B minomy, po3kpuBaiouM TIpaBOBi 3acaly Cy4acHOTO MeXaHi3My
npaBoBoro peryntoBanHsa JIII B opraHax mnpaBOmOpsAJIKY, HacamIiepe
JOLJIbHO BIJA3HAYMTH, IO iX KOMIUIEKC YTBOPIOIOTh HPUHIMIOBI Ta
HOpPMAaTHWBHI  TIPaBOBI  3acaad, SAKi  METOJOJIOTIYHO  HEJOMLIIHHO
OTOTOKHIOBATH, aJUKE IX PO3PI3HEHHS JIa€ 3MOT'Y OCMHUCIIIOBATH BiAMOBITHUI
MeXaHi3M He SK TPOCTy CYKYyNHICTh MNPHIKCIB, a SK IUJIICHE IPaBOBE
YTBOPEHHS, y SKOMY BHpIilIaJIbHE 3HAYSHHS Ma€ HE KUIBKICTh UM (hopManbHa
«IKICTh» OKPEeMHX HOPM YHHHOTO 3aKOHOJABCTBA, a JIOTiKa iX B3aeMOJIii
(roJIOBHMM YMHOM, BHYTpPIIIHA Oprasizamis, iepapxis Ta IiJboBa
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crpsiMOBaHicTh). ToOTO, sk yOawyaeThcs, caMe Ii BIACTHBOCTI BU3HAYAIOTh
peampHy [i€BICTH TPaBOBOTO pETYNIOBAHHSA, TOHI SK ICHYBaHHSA CYTO
KoMIutekcy HopM y cdepi JI1 (HaBiTh HockoHANMX 32 (HOPMOIO) HE TapaHTye
epeKTHBHOTO (YHKIIIOHYBaHHSI MeXaHi3My mpaBoBoro peryiroBaHes J[I1 B
OpraHax IpaBoOIOPSIIKY.

Posrmsnaroun CyTHICTP NPHHIUIIOBHX 3acaj MEXaHi3My IIPaBOBOTO
perymoBanus /JIII B opraHax mnpaBOMOpPsIKY, 3a3HAUYUMO, IO BOHHU
CTaHOBJIATh LIHHICHO-METOJOJOTIYHIA (QYyHAaMEHT LHOTO MEXaHi3My,
TOJIOBHUM YHMHOM: 00’€KTHUBYIOTH OCHOBHI NPWHIMIHM IIPaBa; OKPECHIIOIOThH
MeXi HaJEeKHOTO AWCIUIUTIHAPHOTO BIUIMBY; BW3HAYAIOTh KpHTEpii Horo
NIPaBOMIPHOCTI; BHM3HAYalOTh MiHIMaJbHI CTaHAAPTH SKOCTI IPAaBOBOIO
perymoBaHHS B O3Ha4YeHid cdepi. Y mpoMy KOHTEKCTI IPUHIMIIOBI 3acaan
MIOCTAIOTh B3a€MOIIOB’SI3aHOI0 CYKYIIHICTIO KEpIBHUX i€, A SKHX
XapaKTepHO, 10 BOHM: 1) BMIIIYIOTh B c00i iCTOTHI BUMOTH OaraTopiBHEBOT
CHUCTEeMHM NPUHLMMIB  mpaBoBoro perymoBanus [III B  opraHax
MIPAaBOMIOPSIIKY; 2) OKPECIIOITh Oe3rmocepenHiii 3B 30K  CIEIiaTbHUX
NPUHLMIIB MpaBoBoro peryitoBanHs JI1 3 po3misgyBaHuM MexaHi3MOM
npaBoBoro perymoBadHs /11 B opranax npaBonopsaxy.

Otxe, MOXKEMO JIHTH BHCHOBKY, IO KIIOYOBUMH CEpej NMPHHIMIIOBUX
3acaZ € IHCTUTYIiiHI 3acagHuyi imei mpaBoBoro perymroBanus I, sxi
BUIUTMBAIOTh HE CTUIBKM 3 HOPM TpPYJOBOTO 33aKOHOJABCTBA, CKUIbKH 13
CHCTEMH yCTaJICHNX CYCIUIBHUX MIHHOCTEH 1 MpaBOBHX i€l BIAIIOBITHOTO
ICTOpUYHOTrO Tepiony [AuB., Hamp.: 5, ¢. 190, 346] Ta 3HaX0AATH 00 €EKTUBHE
BIZIOOp&XXECHHS y TPHHIMIAX IpaBa, IO 3aCTOCOBYIOThCS Y IIpoIeci
yOOpSAKYyBaHHS BigHOCHH y cdepi 3abesneuenns JII. Came Ttomy
THCTUTYLIHHI MPUHIMITY HApa3i BMIIYIOTh Y CBOEMY 3MICTI KOHKPETH30BaHi
BUMOTHU 3arajbHOINPABOBHX, MDKIraly3eBHX 1 Taly3eBHX 3acaj MI0/0
BIOpPsIIKyBaHHA BigHocuH y cdepi Il B opranax mnyOsiuHOT ciryxOu
3arajoM Ta B OpraHax HpaBOMOPSIKY 30KpeMa.

[Mopsin i3 TUM MO3UTUBHO-NIPABOBUN (YHAAMEHT MEXaHi3My IPaBOBOTO
perymoBanus Il yTBOproroTb HOpPMaTHMBHI INIpaBOBi 3acaau, uepes3 sKi
NPUHLIUIOBI 3acagu HaOyBalOTh IOPUIAMYHO BHM3HAueHHMX (opMm 1 cTarTh
NPUIATHAMHE JI0 Oe3rnocepenHboi MpakTHYHOI peanizamii. OcMucimoodn
CYTHICHHI 3MiCT wLi€l Tpynmu NpPaBOBUX 3acajJ MEXaHi3My IPaBOBOTO
perymoBanus JIII B opraHax mpaBONOpsIKYy, BiZ3HAYMMO, IIO BOHA
OXOIUTIOE KOMIUIEKC HOPM pI3HOT IOPUAMYHOI CHJIM, SIKi 3a0e3MeuyloTh
BHU3HAYCHICTh MPaBw i cTaHaaptiB JI1, 3aX0iB MTUCHHUILTIHAPHOTO BILTUBY,
MJICTaB 1 YMOB 3aCTOCYBaHHS TaKUX 3axOJiB, IPaBOBOTO CTaTyCy
npariBHuKa B Mexkax aii pexxumy JI1 Ta rapanTiii 3axucty Horo mpas i
3aKOHHHX IHTEpECiB y AMCIUIUTIHADHOMY INPOBAPKEHHI, a TaKOX CTaTyCy
cy0’eKTa AHMCIUILTIHAPHOI BIamud H MeX 3IIMCHCHHS HUM BiAIOBITHUX
MOBHOBakKeHb. TaKOXK CJIiJl 3ayBaXKUTH, 110 BU3HAYAIBLHOI PUCOIO LIUX 3aca]]
€ He 1X (hopMasbHa HasIBHICTh Y 3aKOHOAABCTBI, @ CHCTEMHA y3TO/DKEHICTS 13
MIPUHIIMIIOBUMU 3acaiaMi (OCKIJIbKY MPUHIIUIH MpaBa 0OMEXYIOTh ITUPOTY
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JMCKpelii cy0’eKTa HOPMOTBOPUOI AisIbHOCTI [auB., Hamp.: 5, ¢. 172-173)),
BHOYAyBaHICTh BiAIIOBITHO A0 i€papXii [Kepel MpaBOBOTO PEryIIOBaHHS Ta
J€BICTh, 30KpeMa 3a0e3MedYcHa MOXKIHBICTIO 3aCTOCYBaHHS JCPKABHOTO
PUMYCY.

Biarak, y3araqpHIOIOUM BHUKJIQJICHE Y Ll HAYKOBiil pO3Bi/Li, 3a3HAYMMO,
o TpaBoBi 3acamm perymroBanHsA /Il B opraHax mpaBomopsaKy YKpaiHu
OXOILIIOIOTh CYKYITHICTb MPUHLIUITIB 1 HOPM, SIKI BU3HAYAIOTh HAJICKHUI 3MiCT
Ta MexaHi3M 3abesmedeHHs il BigmoBimHoro pexumy I (Hacammepen y
KOHTEKCTI HOro HOPMAaTHBHO-TIPABOBOrO 3a0e3leyeHHs). 3 ypaxyBaHHIM
BUMOI' LMX 3acan IpaBoBe perymoBaHHA [I1 B po3rigyBaHHX oOpraHax
myOmiyHOi CIy)KOM Mae rapaHTyBaTH BH3HAYEHICTh CTaHAAPTIB HaJIeXHOT
MOBEMIHKA  CIy)KOOBIIB,  IHCTUTYHIWHO-OpraHi3aIliifHy  3IifiCHEeHHICTbH
JMCUMILTIHAPHUX BUMOT, pealbHUN OallaHC MK TIEpEKOHAHHSM 1 IPUMYCOM, a
TaKOXK  IIEPEBAKHO NPEBCHTHBHO-BITHOBITIOBAJIEHY ~ CIPSIMOBAHICTb
JMCUHMILTIHAPHOTO BIUTHBY. KpiM TOro, HEOOXiJIHO HATONIOCUTH i Ha TOMY, IO
PO3MIIsTYBaHI NMPABOBI 3acaiy BHKOHYIOTH CIPSMOBYBAJBbHY (YHKIIIO IIOIO
Cy0’€KTIB HOPMOTBOPEHHS, OCKIIbKH OKPECITIOIOTh YiTKI MEXI1 3MiHCHEHHS il
Ta IPUAHATTA PIMICHb I0A0 MOOYIOBU e(beKTI/IBHo'l' i crpaBemTMBOI MOAEMi
AIl B opraHax MpaBOMOPAIKY, Y3rOKEHOT i3 3araJibHONPaBOBUMHU Ta
TPYAOBO-TIPABOBIMH LIHHOCTSIMH, i TIPH IOMY CIIYTYIOTh 3aIO01KHUKOM BiJt
nepetBopeHHs iHCTUTYTY JII1 Ha 3aci0 MOBUIBHOTO ab0 CyTO PEIPEeCHBHOTO
VIOPaBIiHCEKOr0 BIUIMBY B MEXaxX KaJpoBOi IIOJMITHKA B  OpraHax
TIPaBOTIOPSIIIKY.
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AxkrtyanpHicth Temu. [loBHOMacmTabHe 30poifHE  BTOPTHEHHS
Pocilicekoi ®enepauii mpotu Ykpainu, mo tpusae 3 24 mororo 2022 poky,
MOCTaBUJIO TIEpe] HAliOHAIBHUM MPABOMOPSIKOM OJIHE 3 HAaWTOCTPILIMX
MUTaHb Cy4YacHOl OPHUCIpPYIEHLIi: SK Yy BOEHHHUX YyMOBax 30epertu
3MICTOBHO (yHKLiOHylo4e TpaBo Ha iHdopmamito Ta mpaBo Ha
iHpopManiiHy AiSIBHICTD, HE )KEPTBYIOUH MPHU [IbOMY BUMOTaMH OOOPOHH i
HaIfioHanbHOT Oe3neku. [omryk BiAMOBIAl HA 1€ MUTAHHS HEMOXIUBHIA 0e3
CHCTEMHOT'O 3BEPHEHHS A0 MIKHApPOAHO-TIPABOBHX CTAaHAAPTIB, OCKUIBKH
caMe BOHH YTBOPIOIOTH HOPMATHBHY paMKy, B MeXaX SKOI OIIIHIOETHCS
Oynb-sIKe BHYTPIIIHBOAEPKaBHE OOMEKyBaIbHE PETYIIOBAHHS.

Bukiang ocHoBHOro Marepiaady. MiKHapOTHO-TIPAaBOBI CTaHIApTH
3a0e3neueHHs MpaBa Ha iH(OopMaIlifo Ta paBa Ha iHGOPMAIIHHY TiSTBHICTh
B YMOBax BOEHHOTO CTaHy SBISIOTH COOOI0 ILIJTICHY HOPMaTHBHY
KOHCTPYKIIiO, 10 TOEJHYE YOTHPH B3aEMOIIOB'SI3aHI €EMEHTH: 3arajbHe
BU3HAHHS CBOOOJM LIYKaTH, OAEPKYBaTH Ta IOUIMPIOBATH iH(pOpMAILiio;
JOIMyCTUMICTh 1i OOMEXEeHHS JHIIe 3a CYBOPO BH3HAYCHHX YMOB;
creuiaibHUH PeXUM JAeporalii Kk BUHATKOBOTO THMYacOBOTO BIACTYMY Bil
OKpEMHX MIKHApPOJHUX 3000B's13aHb; MIXKHAPOJIHUI KOHTPOJIb 32 THM, 100
TaKUH BIJICTYNl HE MEPETBOPUBCS HA HIBEIIOBAHHS CYTHOCTI caMOro Ipasa.
Ba3oBy OCHOBY 1Ii€i KOHCTPYKIIi CTaHOBJIATH cTaTra 19 MixHapogHOTO
MaKTy TPO TPOMAISHCHKI 1 moniThgHI mpaBa [l], ska rapaHTye INpaBo
IIYKaTH, OJEpXKYBaTH 1 MOMIMPIOBATH iH(pOpMamito depe3 Oyap-saKki 3acodm
He3aJIe)KHO Bijl KOPAOHIB, Ta cTarTs 10 KoHBEHIIIT Ipo 3aXUCT MpaB JIIOJUHU
1 OCHOBOIOJIOKHHX cBOOON [2], sika rapaHTye cBOOOIy OJEp)KyBaTH i
nepenaBatu iHQoOpMalito 0e3 BTPY4aHHS OpraHiB JAep)kaBHOI Biamu. Y
3B'A3KY 3 IIMM B YKPalHCBKOMY TPABOMOPSIKY J0AaTKOBO KOPECHOHIYIOTh
crarti 9, 34 i 64 Koncrutynii Ykpainu [3]: yuHHI MIKHApOAHI TOTOBOPH €
YaCTHHOIO HAI[IOHATBHOTO 3aKOHO/JABCTBA, CBOOOa 30MpaHHs, 30epiraHHs,
BHKOPHCTAHHA 1 MOmuUpeHHs iH(opMallili Mae KOHCTHTYLiHHE BH3HAHHSI, a
OOMEXEeHHSI B yMOBaX BOEHHOTO CTaHY JOITyCKAETHCS JIMIIE y MeKax,
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BcTaHOBJICHNX OCHOBHUM 3aKOHOM. ToMy Mi>KHApOIHWH CTaHAAPT IOCTA€E
HE 30BHINIHIM (aKyJIbTaATUBHUM OPIEHTHPOM, a HOPMAaTHUBHOIO PaMKOIO
NepeBipKU BHYTPILIHBOIEP)KABHUX PIllICHb.

[MynkT 3 crarti 19 Mi>KHapoAHOTO NMAaKTy PO TPOMAJSIHCHKI 1 HONITHYHI
mpasa [1] mpsMo fomyckae oOMexeHHsI cBoOoaM iH(popMallii, ane JuIie 3a
CYKYIIHOCTI TphOX YMOB: BCTAQHOBJICHHS 3aKOHOM, II€PECIIiTyBaHHS;
JICTITUMHOT METH Ta HEOOXIMHOCTI sl ii mocsrHeHHs. OTxe, MiXKHAPOHE
IIPaBO HE PO3INIANAE BOEHHHH CTaH K CAMOJOCTAaTHE BHIIPABIAHHS Oynb-
SIKOTO BTpPY4YaHHSA B iHpopMamiiHy cdepy. Came 3a yMmMOB BiffHH BHMOTa
3aKOHHOCTI HaOyBa€ MiABHUIICHOTO 3HAUYCHH:: O0e3 Hei O0e3neKoBHid apryMeHT
JIETKO TIEPETBOPIOETHCS Ha YHiBepcalbHY (opMymy meritumarii maibxe
Oynp-sikoro oOmexeHHs. [lmsg mpaBa Ha iHpOpMamilo Iie  O3HAYaE
HEJIOMTyCTUMICTh HEBM3HAYEHHUX 1 POSMUTHX MPHIINCIB, 3a SKUX ocoda He
MOXE TepeadaynTh, sKi BIJIOMOCTI JOMYCKAalOThCS 10 MommpeHHs. s
npasa Ha iHOpMaLiiiHy AisUTbHICTH Lie 03HAaYaE, 10 MIXXHAPOAHUH CTaHAapT
OXOILUTIOE HE JIMIIEe pPe3ysbTaT KOMYHIKalii, a ¥ caMm mporec 30upaHHS,
¢ikcauii, onpainoBaHHs, nepeaadyi Ta MOUIMPEHHS BiIOMOCTEH CyCHiIbHOT
3HAYyLIOCTi. Y KOHTEKCTI YKpaiHCHKOTO peryJitoBaHHs (GopMaibHI KpuTepil
3aKOHHOCTI M JIETITUMHOI METH 3arajoM BH3HAIOThCH, OJHAK OE3MEeKOBi
MiCTaBU HEPIIKO HAOYBAIOTh PO3IIUPIOBATHHOTO 3MICTY, IO CBIAYUTH PO
HEOOXIJHICTh HOPMATHBHOTO 3aKPIIUICHHS €IMHOTO IMiIXOMy A0 MEepeBipKU
KO)KHOTO OOMEXCHHS Ha UITKICTh (OPMYIIOBAHHS Ta HEMOXKIHUBICTh
JOCSITHEHHSI METH MEHIII 0OME)XyBaJIbHUMH 3aCO0aMH.

LleHTpaNbHUM BY3JI0M MIKHapOIHO-NIPABOBOi KOHCTPYKIT BHCTYIIA€
MexaHi3M neporanii. Crartss 4 MiKHapOAHOrO MAKTy MPO TPOMAJASHCHKI 1
noJituuHi npaea [1] gomyckae BiACTYI JepaBu BiJl OKpeMuX 3000B's3aHb
Jouiie y BHnaaky o¢iniiiHo mporosomieHoi HaA3BMYaWHOI cUTyauii, Mo
3arpoXye KUTTIO Hallii, JHUIIE TIE0 MIPOIO, SIKOK OO BUMAarae rocTpora
CTaHOBHMINA, 1 JIMIIE 32 YMOBH HEJMCKPUMIHAIIMHOCTI, HECYNepe4HOCTI
IHIIAM ~ MDKHApOJHUM  3000B'S3aHHSM Ta HAJICKHOTO IOBIIOMIICHHS
I'enepanprOTO cexperaps OOH. AHanorivHa norika 3akpimieHa y crarti 15
KonBeHmii mpo 3axucT mpaB JIOAWHU 1 OCHOBOMOJOXHHX cBoOox [2]. €.€.
BopucoB cinymHo Harojomrye, mo MDKHapOJHI CTaHAAPTH JAeporamii He
3BO/IATECA 10 (OpManbHOi KOHCTaTamii HaA3BMYaWHOTO CTaHy, a
YTOYHIOIOTBCSI Yepe3 po3'sicHeHHs 3MicTy Te3 IlakTy mpo «3arpo3um Juis
KHUTTS HAIi» Ta «rocTpOoTy craHoBUIIa» [4]. Lle migcHiIroe BHCHOBOK: B
iHpopmaniiiHiii chepi BoeHHMI cTaH HE CTBOPIOE aBTOHOMHOI'O IPOCTOPY
JepKaBHOTO PO3CYAY, a JIHMIIE aKTHBYE PEKUM IIiIBHUIIEHOI MiKHApOIHO-
IIpaBOBOi MEPEBIPKH MiJICTaB, MeX 1 ¢opmu BTpydaHHsA. s Ykpainu me
o3Havae, Mo caM (akT 3ampoBa/PKEHHS BOEHHOTO CTaHy M€ HE BHPILIyE
MUTaHHS PO AOMYCTUMICTh KOXKHOI'O KOHKPETHOTO BTpy4aHHs y cdepy
iHpopmanii. HanpyxeHHS BUHHKae Tam, Ji¢ BHYTPIIIHE pEryJIOBaHHS He

278



3aBXIM JOCTATHBO YiTKO PO3Pi3HSIE KOHCTUTYIIHHO TOMMYCTHME OOMEKEHHS,
rajy3eBUH peryJIATOPHMH 3aXiJi Ta BJAacHE JAeporaumiiHuid BiJCTYI Bif
MDKHApOJHUX 3000B's13aHb.

HagiTe neporaris He 03Ha4ae MOMJIMBOCTI YCYHEHHs 0a30BHX EJIEMEHTIB
iHpopmarriitnoi cBodogu. Komiter OOH 3 mpap momuHu y 3arajJbHOMY
komeHTapi Ne 34 [5] Haronomye, 110 cBOOO/Ia TIOTIIA/IIB HE MOXe OyTH 00'€KTOM
MIPaBOMIPHOTO BIJICTYITy HaBiTh B YMOBaX HaJ3BHYaliHOIO CTaHy, a IpaBO Ha
CBOOONy BHpaKCHHS TIOTJBAIB € OOOB'I3KOBOIO YMOBOIO JOTPUMAHHS
TIPUHIAIIB TJIACHOCTI Ta MIM3BITHOCTI. 3BiACH BHIUIMBAE, IO MiKHAPOIHO-
MIPaBOBUH CTaHIAPT y BOEHHUH Yac IPYHTYEThCS HE HAa MOZEII NPU3YyNHHEHHS
cBOOOIIH, a Ha Mozeli 30epekeHoro sapa mpasa. [y mpaBa Ha iH(opMariio
TaKMM SIIPOM € MiHIMaJbHO TapaHTOBaHA MOJIIMBICTH OTPUMYBATH CYCIIUIBHO
3HAYYIIi BIZJOMOCTI, HEOOXiTHI VIS 3aXHCTy OCOOH 1 KOHTPONIO HAJ BIAIOIO.
Jns npaBa Ha iHpoOpMamiiiHy NisUIBHICT - HEJOMYCTUMICTh PEKHMY, 3a SIKOTO
caM (haxT 30MpaHHs 1 HOLIMPEHHs CYCITIBHO 3HauyIoi iHopMarii ctae amnpiopi
ITiI03PLIOK0 TOBEIIHKOK. KOMITET TakoK BUMArae, mod IepikaBy MPOaKTHBHO
OTIPWJIIOJIHIOBAIM 1H(OpMaLifo MyOIiYHOrO iHTEepecy, 3a0e3nedyBalid JOCTYII
JI0 HEi, MOTMBYBAJIM BiJMOBH Ta TapaHTYBaJId MEXaHI3MH OCKapykKeHHs [5].
Orxe, HaBiTh Y BOEHHHUI yac JepxaBa 3000B's13aHa MATPUMYBATH MiHIMaJIEHO
HeoOXiHUIA piBeHb iHPOPMAIIHHOI BiIKPUTOCTI i HE TIEPETBOPIOBATH BOCHHUMA
CTaH Ha pPEXHUM CHCTEMHOI Hempo3opocTi myOmigHoi Brmagu. Came TyT
NPOSIBISIETBCSL.  OAHA 3 KIIOYOBHX MPOTAIMH YKPaiHCBKOTO  BOEHHOTO
PETYIIOBaHHA: PI3HHUA TMiOXiJA OpraHiB BIagud 10 OOMEKCHHS IOCTYILY,
HEepIBHOMIPHICTh BiTHOBJIICHHS BIJKPUTOCTI PEECTPIB i HEMIOBHA IeTai3arlis
MPOLIETyp MOTHBYBAHHSI BiIMOB.

Crartst 10 KonBeHWii mpo 3axucCT HpaB JIOJUHU 1 OCHOBOIIOJIOKHHX
cBoOox [2] nmosBoisie oOMexeHHsT cBOOOAM iH(pOpMAIT JKIE TOAI, KON
BOHM TIiependadyeHi 3aKOHOM 1 € HEOOXiIHUMH B JI€MOKPaTHYHOMY
cycminbeTBi, Tomi sk crarts 18 Tiel x  KoHBenmii He gomyckae
BHUKOPHCTAHHS JI03BOJICHMX OOMEXEHb He JUISl THX IIiJIed, 3apajin sSIKHX BOHU
nepen6aveHi. TakuM YWHOM, €BPOINEHCHKUM CTaHAAPT BHMArae IepeBipKu
TOTO, Y1 HE BUKOPHCTOBYETHCS BOEHHHH PEXHM JUIS NMPHUXOBAHUX Liiel -
aJIMIHICTPATHBHOTO KOHTPOJIO Halx iHGOpMAIIHHAM MPOCTOPOM abo
BHOIpKOBOTO THCKYy Ha wMemiacy0'ekTiB. OKpeMHUM BHMIPOM € 3aXHCT
KypHaTicTiB 1 npodeciiiHoi iHpopManiiHOi misutbHOCTI: crarts 79
HonatkoBoro nporokoiry I 10 JKeHeBCcbKMX KOHBEHIIIH Ha/llIsI€ )KypHATICTIB
y 30H1 30pOWHOTO KOH(QIIIKTY CTaTycOM IMUBUILHUX OCI0, a OTXKe, Oy/b-siKe
perymioBaHHS, MO 03 YITKHMX KPHUTEPiiB YHEMOXIIMBIIOE TIPaBOMipHE
30mpaHHs Ta NOUIMPEHHS CYCIUIFHO 3HaYymoi iH(opMmartii, pu3ukye yBiiTH
B CYIEpeYHICTh 13 MDKHaApOAHMM TyMaHiTapHHM mpaBoMm. Hapermri,
IUGPOBUA BHMIp € HEBII'€MHMM CKJIATHHKOM CYYacHOTO MIKHApOIHOTO
cranmapry. 3aranbHuii komeHTap Ne 34 [5] mpsiMo Bkasye, IO 3araibHi
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3a00poHU Ha poOOTYy BeOCAKTIB Ta iHTEpHET-TUIATHOPM HE Y3TOIKYIOTHCS 3
nynktoM 3 crarti 19 Ilakty, ToO0TO OsOKyBaHHS UM(POBHX KaHAaIIB
KOMYHIKallii y BOEHHHH dYac Mae OyTH KOHTEHTHO KOHKPETH30BaHHM,
CTPOKOBO OOMEKEHHM 1 IMiJAKOHTPOJLHUM. YKpalHChKE IIPaBO BXKe
¢byHKIIOHYE B 1IM(POBOMY IPOCTOPI SIK OCHOBHOMY CEpENIOBHIII peastizarii
npaBa Ha iH(pOpMAaLiio, TOAl SK pPEryJsTHBHA MOJAEIb HOTr0 BOEHHOTO
00MEKEeHHS 3ATHIIAETHCS YACTKOBO (hparMeHTapHOIO.

BucHoBkn. TakuM  YHMHOM, MDKHAPOJHO-TIPABOBI  CTaHOApTH
3a0e3neueHHs paBa Ha iH(opMaIliro Ta paBa Ha iHGOPMALiIHHY TisSTBHICTh
B YMOBaX BOEHHOTO CTaHy YTBOPIOIOTHb €IMHY JIOTIYHY KOHCTPYKIIIO, IIO
OXOIUTIOE: KpWUTEepii 3aKOHHOCTI, JETITHMHOI MeTH Ta HeoOXiTHOCTI
00Me)KeHHS; MeXaHi3M Jeporallii SK BHHATKOBOI 30BHIITHRO MiIKOHTPOIHHOI
MIPOLIEAYPH; IPUHIIMII 30€PEKEHOTO0 s1[pa MpaBa, sIKe He MOKe OyTH yCyHEHe
HaBiTh B YMOBaX HaJ3BUYAHOTO CTaHy; NMO3UTHBHHI OOOB'S30K JiepKaBU
MiAITPUMYBaTH MiHIMaJIbHO HEOOXiAHUIT piBeHb 1HPOpPMaLiHHOT BIAKPUTOCTI;
cHewiaIbHUH  3aXUCT  OKypHaNicTiB 1 mpodeciitnoi  iHdopmauiiiHol
JISTIBHOCTI; Ta BUMOTY TIPONOPLIHHOCTI W KOHKPETHOCTI Oy[b-SKHX
uudpoBux iHGopMaLiiHUX 0OMEKEHB.

ChiBBiiHECEHHS 3 YKPaiHCHKUM IIPaBONOPSAKOM CBIAYHTH, IO HA PiBHI
KOHCTHTYLIHHOTO 3aKpilUIEHHA Ta BH3HAHHA MIDKHAPOAHUX JIOTOBOPIB
YACTHHOIO HAIIOHAJLHOTO 3aKOHOJABCTBA YKpaiHa 3arajoM pyXaeTbcs B
pycii MIKHApOZHOTO CTaHIapTy. BomHowac MiKHapoAHO-IIPaBOBa ONTHKA
JI03BOJISIE BUSIBUTH CHCTEMHI NPOTAIMHM, SIKI MEHII TOMITHI y MeXax CyTO
BHYTPIIIHBOTO aHANI3y: HEAOCTATHBO YITKE PO3MEKXYBAaHHS 3BHYaHHOTO
OOMEXEHHS,  CIelialbHOrO  BOEHHOTO  3axoAy  Ta  Jeporaiii;
(dparMeHTapHicTh TpOLENYp MOTHUBYBAaHHA 1 NeEperisigy OOMeXeHb;
BIJICYTHICTb I[UJIICHOTO PEXUMY BIIHOBJICHHS BiJKPUTOCTI MIC/S BigmaiHHsI
Oe3rekoBOi  MiACTaBM; HEMOBHY HOPMaTHBHY MoJelb  HHU(GPOBHX
iHpopManifHUX 0OMEXKEHb.
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BEPXOBEHCTBO IIPABA TA AIMIHICTPATUBHA IOCTHLISI:
TEOPETHUYHI 3ACAJIA 1 BUKJIMKHA JJIS1 YKPAIHHA

Janko AnToHis BikTopiBHa
Mmaeicmp npasa

BepxoBeHCTBO mpaBa Ta aaMIHICTpaTHBHA OCTHLIS NepeOyBalOTh y
CKJIaJIHUX Ta JMHAMIYHHMX B3a€MOBIJHOCHHAX, NMPHPOAY SIKHX HE MOXKHA
3BOJIUTH JI0 TPOCTOT (pOpMyINH MiAMOPSIIKYBaHHS YU MpoTUCTOsIHHS. LIi nBa
SIBUIIA PO3BHUBAIOTHCS Y B3a€MOJIl: aqMiHICTPaTHBHA FOCTHUINS € OTHHUM i3
KaHaJiB peaii3amii BEpXOBEHCTBAa IpaBa, TOJl SK BEPXOBEHCTBO IMpaBa
CBOE0 Uepror (opMye IHCTHTYHIHHY Ta TWpPOLECyalbHY apXiTeKTypy
aaMiHicTpaTrBHOI toctumii [1]. Bimrak mocmikeHHS aIMiHICTpaTHBHOL
IOCTHIIT Kpi3h MPU3MY BEPXOBEHCTBA IIpaBa € METOMOJIOTIYHO HEOOXiTHUM
JUISL PO3YMIHHS SIK TEOPETHYHUX 3acaj, TaK 1 IPaKTUYHUX MEXaHI3MiB
3aXHCTy MpaB 0cid Bix cBaBLLIA MyOiuHOT aamiHicTpauii. Jns Ykpainu, ne
pedopMyBaHHSI aJMiHICTPaTUBHOI IOCTHILIT Ta YTBEP/PKEHHS BEPXOBEHCTBA
npaBa € KOHCTUTYUIHHMUMHU 3000B'i3aHHAMU [6], OCMUCIICHHS 3apy0i’KHOTO
Ta MDKHAPOIHO-TIPABOBOTO JAOCBIAY Ha0yBa€e 0COOIUBOT aKTyaIbHOCTI.

Y JOKTpHMHI TNPHUUAHATO pO3PI3HIATH (QOpPMaAIBHY Ta CYOCTaHTHBHY
KOHIIETIIIIi BEpXOBEHCTBA MpaBa [2]. dopManbHa KOHIEIIIS, TpeICTaBIeHa
Hacamriepen JiOepanpHOIO Tpamuiieto Xaieka [12], 3ocepemkyeTscs Ha
SKICHUX XapaKTepHCTHKax HOPM IIpaBa: BOHM MalOTh OYTH iTKHUMH,
nepe10avyBaHUMH, 3arajJbHUMH, BIIKPUTUMH Ta HE3BOPOTHUMH. Y IHOMY
PO3yMiHHI BEpXOBEHCTBO IIpaBa € HacamIlepe] IHCTPYMEHTOM 3axHCTY
IHIMBIIA Bi HeTlepe10adyyBaHOTO BTPYYAHHS ACPIKaBH, a a{MiHICTPATUBHUMA
pO3CyIl PO3TISAAAEThCSA SK TOTEHI[IHA 3arpo3a MpaBOBi BHU3HAYEHOCTI.
CyOcTanTHBHA KOHIEIIIIiS, Ky MIATPUMYE, 30KpeMa, BeHeniaHcbka KoMicis
y cBoemy KoHTponsHOMY meperniky KpuTepiiB BepXoBeHCTBa mpasa [4], iixe
Jam: mopsan i3 (GopMaTbHUMH BHUMOTaMH BOHA Tiependadae 3axucT
KOHKPETHHX MOpAJIbHHX 1 COIIaJbHUX I[IHHOCTEW — JeMOKparii,
CIpPaBEUIMBOCTI, PIBHOCTI Ta OCHOBOINOJOXHHUX TIpaB JOAWHH. Sk
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crpaBeiuBO 3a3Hadae T. bBidrem, came Takué WiaXig € MATPYHTAM
Cy4acHOTO KOHCTHTYLIHHOTO YCTPOIO B IEMOKPAaTHYHHX JeprkaBax [3].

KirouoBum omnepauiiiHuM piBHEM peanizalii BepXOBEHCTBa IpaBa B
aZMIHICTpaTHBHOMY IIpaBi € oprasizamiiina OyaoBa camoi myOmi9HOT
anMiHicTpanii. AIMiHICTpaTHBHA JeprKaBa € MoJiMopdHOI0: (GYHKIIOHATBHO
BOHA OXOIUIIOE Micii Bij peaiizauii AeMOKpaTHYHOI BOJII 3aKOHOJABLS JIO
HaJlaHHs ITyONIYHMUX MOCIYT; OPraHIiYHO — MOEAHYE I€papXidHi CTPYKTYpPH,
HE3aJIe)KHI arcHIii Ta NPUBAaTHUX CYO'€KTiB, SIKUM [eJIEeroBaHO ITyOmivHi
¢yukii [1]. g pisHOMaHITHICTE IOPOIKYE PU3UKU HeTlepen0adyBaHOCTI Ta
CyNIEpEewINBOCTI HOPM, Ha SKi 3BepTae yBary ¢opmaibHa KOHICIIISA
BEPXOBCHCTBA MpaBa. BaXJIMBUM IHCTHTYTOM Y IIbOMY KOHTEKCTI €
HE3aJIeXKHI PETyIIATOPHI areHIii: mupoKka AUCKPEIis, SKO0 BOHH HaIilIeHi,
BCTYIIA€ y HANPYTy 3 BHUMOTOIO IPAaBOBOi BH3HAYCHOCTI, IO OOYMOBIIIOE
HEOOXIJHICTh BCTAHOBJCHHS UITKHUX 3aKOHOIABYMX pPaMOK s iXHBOT
JMISUTBHOCTI Ta C(PEKTHBHUX MEXaHI3MIB 30BHIIIHBOTO KOHTpOJ0. Jlis
VYkpainu ns mpoOnema € BKpail akTyaJlbHOIO B KOHTEKCTI (hOpMyBaHHS
CUCTEMHU HE3aJIS)KHUX PEryJsITOpPIB BIJMOBIIHO 0 3000B'13aHb 32 YTOI0I0
npo acouianito 3 €C [9].

He MeHII Ba<JIMBMM BHMIPOM BEpXOBEHCTBA MpaBa B aJMIHICTPaTHBHIN
IOCTHIIIi € BUMOTH JI0 TIPOLIEAYPH TMPUHHATTS aAMIHICTPATHBHUX pimeHs. K.
Mamoy y CcBOEMYy KIACHYHOMY MOCHI/DKCHHI aMEPHKaHCHKOI CHCTEMH
COLAIbHOTO 3a0E3MeUCHHs] BCTAHOBHB, IO KOJIAIIC BEPXOBEHCTBA IIPaBa B
aIMIHICTPATHBHOMY YIIPABJIiHHI TPOSBISIEThCA TEpeldyciM Yy 3aMilleHHi
MPAaBOBUX HOPM BHYTPILIHIME aJIMiHICTPaTHBHIMH IIPaBIIIaMH, IO 1M030aBJICHi
myOIiYHOCTI Ta 30BHIIIHBOrO KOHTpouo [10]. BepxoBeHCTBO mpaBa BUMarae,
abu ajMiHICTpaTHBHE pillleHHs TpHiiMaiocs 3a JOTPUMAaHHIM HEOOXITHUX
MIpoIIe/lyp: MpaBa OyTH BUCITyXaHWM, MpaBa Ha O3HAMOMIICHHS 3 MaTepiaiaMu
CIpaBH, NpaBa Ha IIPAaBOBY JONOMOTY Ta IpaBa Ha MOTHBOBAHE pillIeHHS. Y
[[FOMY PO3YMiHHI MMPOIIEAYPHUI BUMIpP BEPXOBCHCTBA PaBa € HEBIA'EMHHUM Bij
JIFOJICHKOT TIZIHOCTI — TIPOIIEAYpa A€ 0CO0l MOXKIIMBICTh IIOSCHUTH cedey [5,
c. 15-16]. Komekc aaMiHICTPaTHBHOTO CYIOYHMHCTBA YKpaiHH 3arajoM
BIITBOPIOE Il CTaHAApPTH, OAHAK IIPAKTUKA IX 3aCTOCYBaHHS 3aJIMIIAETHCS
HepiBHOMIpHOTO [7].

LleHTpayibHUM ~ IHCTHTYLIHHMM  BHpa3oM BEpXOBEHCTBA IIpaBa B
aIMIHICTPATHBHIN IOCTUIIIi € CYIOBUI KOHTPOIb 32 MIsUTHHICTIO aJIMIHICTpAILi -
judicial review. [[ns Horo eeKTHBHOCTI BEPXOBEHCTBO IpaBa BHCYBAE MBI
OpraHivHi BIMOTH JI0 Cy[y: HE3aJIeXHICTh Ta HeynepemkeHicTs [1]. Lli Bumorn
KOHKPETH3YIOTBCA Yy THTAHHAX J000py CYyImiB, iXHBOI HE3MIHIOBAHOCTI,
HECYMICHOCTI TOCaj] Ta PEryJIioBaHHA KOHQIIKTIB iHTepeciB. 3akoH YKpaiHH
«[Ipo cymoyctpiii i cratyc cymmiB» [8] 3akpiruitoe BiAMOBiAHI TapaHTii, OHAK
ixHa (axTnuHa peamizamisi mepedyBae B IIEHTpI IHUCKYCiH, TOB'I3aHUX 13
pedopmoro cynounHeTBa. DYHKIIOHAIBHO CHCTEMHU a/IMIHICTPATUBHOI IOCTHIIT
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PO3PIBHAIOTHCS 32 JOMIHYIOUOO MOJEIUTIO KOHTPOJIIO: CYO'€KTHBHOTO, 3aXHCT
npaB KoHkperHoi ocobu (HimewyumHa), abo 00'eKTHBHOrO, 3a0e3MEUeHHs
JOTpUMaHHs 3aKkoHy sk Takoro (@panuis). Koncruryniiiauii Cyn Ykpainu y
CBOIX PINICHHSAX IOCTIZIOBHO MiJKPECIIOE, M0 MPaBO HA JOCTYI 1O CYAYy €
€JIEMEHTOM BEPXOBEHCTBAa IIpaBa Ta HE Moke OyTH OOMexeHO Yy
Herponopuiiaui crocio [14].

Barome 3HauyeHHs [UIsI BEPXOBEHCTBA IpaBa Ma€ IMHUTaHHS E(EKTHBHOTO
CYZOBOTO  3aXHCTy SIK pe3ylabTaTy aAMIHICTPAaTHBHOTO  CYAOYHMHCTBA.
EdexruBHmMi cymoBuii 3axuct - touchstone BepXoBeHCTBa IpaBa B €Bpori -
TIOETHY€E IHCTUTYIIHHIN, TIPOIECYabHUM Ta pe3ynbTaTuBHINA BuMipn [1]. o
3aco0iB  BIHOBJIEHHS 3aKOHHOCTI BIJHOCSTH: CKAaCyBaHHS HE3aKOHHOTO
PpiIICHHST, BU3HAHHS HOTO MPOTHIIPAaBHAM, 3000B'sI3aHHS OPTraHy BUMHHUTH TIEBHI
Tii, a TAaKOXX BIAIIKOIYBaHHS IIKOAM, 3aBAAHOI HE3aKOHHHUMH DIIICHHAMH YH
nmismu - agMiHicTpanii. KokeH 13 1mmX 3aco0iB  peayidye pi3HI  acHeKTH
BEPXOBCHCTBAa  IIpaBa:  CKacyBaHHS sK  (opMaibHHMIl  (BiJHOBJICHHS
MPABOMOPSIKY),  BIIIIKOAYBaHHS INKOJAM SIK CYOCTAHTHUBHHE  (3aXHCT
cy0'eKTHBHHMX TIpaB 1 3aKOHHMX O4iKyBaHb). Benuka nanara BepxosHoro Cyny
VYKpaiHu B MPaKTHLI 3 aIMiHICTPATUBHUX CHPAB MiAKPECIIOE, 110 e()eKTHBHICTh
CY/IOBOTO 3aXUCTy € HE JIMIIE MPOIIECyalbHOI0, a I 3MICTOBHOIO KaTeropiero,
TIOB'SI3aHOIO 3 PealTbHAM BiTHOBJICHHSIM ITOPYIICHOTO pasa [13].

BepxoBeHCTBO MpaBa CTHKAETHCS 3 HOBHMH BUKIMKAMH B YMOBAax
pO3IUpPEHHS aJMiHICTPaTUBHHUX penpeciit i 3aCTOCYBaHHSA
KBa3IKpMMIHAIBHUX CAaHKLINA OpraHaMH BHKOHaBYOi Bianu. IlepeHeceHHs
IIUTaHb, [0 TPAJULIIHHO HATEXAIH 10 chepr KPUMiHAILHOTO NPaBOCYAJI, Y
IUIOLMHY aJMIHICTPaTHBHOI'O TpaBa 3 HOro MEHIIMMH IPOIECyalbHUMHU
rapaHTissM{d TOPOPKY€E PHU3UKH IJIsi cBoOoau ocodu [1]. AmmiHicTpaTuBHI
CTSITHEHHSI, BiJI MOJATKOBHX J0 aHTUMOHOIIOJILHHUX, HEPIJKO 32 CYBOPICTIO
HAOJIDKAIOTHCS 0 KPUMIHAIBHUX CAHKIIN, 110, BiAMOBITHO 10 MPAKTHKU
€BpoIeiicbkoro cyay 3 mpas JroauHu (30KpemMa, y crpasi Nodet v France),
BUMarae 3actocyBaHHs rapantiii crarti 6 €KIIJI. B Ykpaini us npobnema
Ma€ TPaKTHYHUA BUMIP Y KOHTEKCTi aJMiHICTPATUBHOI BiIIIOBiTaIBHOCTI Y
chepi myOMIYHUX 3aKyIiBedb, AHTHKOPYIIIITHOTO 3aKOHOIAaBCTBA Ta
PETYIATOPHAX CAHKIIIH, Jle MeXa MK aIMiHICTPaTUBHUM 1 KpUMiHATbHUM
TiepeciilyBaHHIM HEPIJIKO € PO3ZMHUTOIO.

Buxsiky 1711 BEpXOBEHCTBA IpaBa B a/IMiHICTPaTHUBHIN FOCTHUIIIT BUHUKAIOTH
TaKOX HAa HAJHALIOHATEHOMY piBHIi. [J100amizalis Ta po3BUTOK MIKHAPOIHHUX
Oprasizamiii MOPOKYIOTh TPAaHCHANIOHAJBHI aIMIiHICTPATHBHI PIICHHS, IO
BIUIMBAIOTh HA TMpaBa TPOMaJsSH, HE MAKOUM IIPpU I[OMY BIJIIOBIIHOTO
MexaHi3My cygoBoro KoHTpomo [15]. Sk 3asmawae b. Kinrcbepi 3i
cmiBaBTOpaMH, (OpMyBaHHA  TJIOOATPHOTO  agMIHICTPATHBHOTO  IpaBa
3QIMIIAETHCSI  HE3aBEPILICHHUM MPOEKTOM: BiJICYTHICTh KOTEPEHTHOI CHUCTEMH
MDKHApO/HOT ~ aJMiHICTPaTHMBHOI IOCTHLII € 3arpo3or0 uisl  (opMatbHOL
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CKJIaJIOBOi BEPXOBCHCTBA TpaBa B yMOBax B3aeMo3aexHoro cBity [15]. s
Vkpainn 1e TmuTaHHA HaOyBa€ MPaKTUYHOIO BHMIPY Yy 3BSIBKY 3
IMITJIEMEHTAITI€I0 3000B'13aHb B paMKax YToau Mmpo acomiamito: HopmMu €C
CTAlOTh YacTHHOIO HAIIOHAIBHOTO IPaBOBOTO MOPSIKY, OJHAK MEXaHi3MH
iXHROTO CY/JIOBOTO OCKAPXKCHHS Yy IUIOIIWHI aJMIHICTPATHBHOI FOCTHIT
3aJIMINAKTHCS HEIOCTATHRO PO3po0ieHuMH [9].

[NopiBHANBHO-TIPABOBUI aHANI3 CBIIUMTH, W10, IONPH BIAMIHHOCTI Y
KOHKPETHHX TEXHIYHHX pIIICHHAX, CHCTEMa aaMiHICTpaTWBHOI IOCTHIIi B
JNEMOKpaTH4HIM [ep)kaBi Mae BIOIOBIOATH HU3II MiHIMAIGHUX CTaHAAPTIB
BEPXOBEHCTBA TIPaBa: HE3AICKHICTh aIMIHICTPATUBHHX CYIIiB BiJl BHKOHABUOi
BJaAM; TPaBO OCOOWM Ha JOCTYH MO Cymy 0e3 HemporopuiifHuX (iHAHCOBHX,
YacOBHX Ta IHTEJEKTYaJbHUX Oap'epiB; 0OOB'S30K aiaMiHIiCTpalil MOTHBYBATH
CBOI pIIICHHS; TIPaBO 0COOHM OYTH BHCIYXAHOIO MO MPHUHHATTS PIIICHHS, IO
3adinae il mpapa; MPOMOPINHHICTE 3ac00IB CYIOBOIO 3aXHCTY MOPYIICHHIO Ta
eeKTUBHICTh BUKOHAHHS CYIOBUX pitieHs [4; 5]. dopmasbHa Ta CyOCTaHTHBHA
KOHIIENIi BEpXOBEHCTBA IpaBa HE BUKJIIOYAIOTh, & JONOBHIOIOTH OZIHA OJHY:
(dopMasbHI TapaHTil MPOLEIYPU € HEOOXIIHO, aje HEIOCTATHHOI YMOBOIO
CIPaBeJIMBOI aMIHICTPAaTHBHOI FOCTUIIT — 0€3 3MICTOBHOTO 3aXHCTy IpaB i
TiZIHOCTI 0COOM BOHM PHU3UKYIOTh MEPETBOPUTHUCS HA MOPOXKHIO (popMabHICTD
[2; 3; 11].

TakyuM YHMHOM, BEPXOBEHCTBO IIpaBa € HE CTAaTHYHUM I7€aloM, a
OUHAMIYHAM OPIEHTHPOM JJIsI PO3BHUTKY aAMiHICTPATHBHOI FOCTHILII,
BIZIMOBi/Il Ha BUKIMKK SKOTO € HEMHHYYE JIOKaJbHUMH, XOYa INHTAHHSI
3aNHImaeThCs yHiBepcadpHuM [1]. s Vipainu yTBepKeHHS BEpXOBEHCTBA
npaBa B aJMIHICTPaTHUBHII OCTHLII nepeadavyae: IHCTUTYIIHHE 3MIIHEHHS
HE3aJIeKHOCTI aIMIHICTPATUBHUX CY[iB; 3aKOHOJABYE 3aKPIIUICHHS YiTKHX
NPOLIEAYPHUX TapaHTiii B aJMIHICTPATUBHOMY IPOBADKEHHI; PO3BHTOK
e(eKTUBHUX 3acO0IB CYJOBOI'O 3aXHCTy, BKJIIOYAIOYM BIJLIKOAYBaHHS
LNIKO/IM; a TakoX ajanrtaiiio 1o craHaapris €C y  KOHTEKCTi
€BpOIHTErpaIiitnoro kypcy naepxasu [6; 9]. BepxoBeHCTBO mpaBa sIK
KOHCTUTYLIHHWIA TNpuHOAND [6] Mae HANOBHIOBATHCS KOHKPETHUM
HOPMAaTHBHUM 1 NPAaKTHYHUM 3MICTOM Yepe3 CHCTEMY aIMiHICTpaTHBHOI
IOCTHIIIT — JIMIIE TOAI BOHO CTA€ peaJbHUM 3aXHUCTOM, a HE JAEKIapali€ro.
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TEOPETUKO-IIPABOBA ITPUPOJA
HO3ACYJAOBOI'O KOHTPOJIIO 3A AIAJIBHICTIO
CYB’EKTIB IYBJIIYHOI'O AAMIHICTPYBAHHA

VY COEPI MIINPUEMHUIILKOI JIAJABHOCTI

Hapneiiko Mukona MukosaiioBuy
Kanouoam eKoOHOMIYHUX HAYK

Po3BuTok cydacHoi Mojeni aaMIHICTPaTHBHOTO TpaBa YKpaiHH
XapaKTePU3YEThCS MOCTYIOBUM TEPEXOJ0M Bifl TPAIUIIHHOTO PO3yMiHHS
JICP’)KaBHOTO YNPABJIIHHA SIK CHCTEMH BJIaJHO-PO3NOPSIUOTO BIUIMBY 0
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KOHIIEMIii TyOIiYHOTO aAMIHICTpYBaHHs, Yy UEHTpiI sKoi mepedyBaloTh
JmronuHAa, ii mpaBa, cBOOOAM Ta 3aKOHHI iHTEpecH. Y IHX yMOBaX CYTTEBO
3MIHIOETBCS 1 PO3YMiHHS KOHTPOJIBHOT AiSUIBHOCTI JepkaBu. SIKIIo paHime
KOHTPOJIb  3/1eO1IBIIOT0  ACOIIOBAaBCS 13 IEPEBIPKOIO, MNPUMYCOM Ta
3aCTOCYBAHHSM aJIMIHICTPATUBHHUX CaHKLIl, TO cydacHe aJMiHICTpaTHBHE
IpaBo Jenani Oilble OpiEHTYETHCS Ha 3a0e3NeYeHHs] 3aKOHHOCTI IIIIXOM
CTBOPEHHSI eDEKTUBHMUX MEXaHi3MIiB 3aXUCTy IpaB ocodu 0e3 HeoOXiTHOCTI
3BepHEHHS 10 cyay. Oco0nrBoro 3HAYCHHS TaKa TeHAEHIs Ha0yBae y cepi
MiATPHEMHUIBKOI TiSTIBHOCTI, /€ IIBUAKICTD TPUHHATTSA YIPaBIiHCHKUX
pilIeHb Ta ONEPAaTHUBHICTH IX MEPETIALy HEPiAKO BH3HAYAIOTH CKOHOMIUHY
cTabiIbHICTE Cy0’€KTa TOCIIONAPIOBaHHSA, HOTO0 KOHKYPEHTOCIPOMOXHICTh
Ta MOXJTUBICTP MOJANBIIOTO 3MIHCHEHHS TOCTIOAAPCHKOI AisITHHOCTI.

KoncTuTryniss VYKpaiHM 3akKpillfoe TNPHHIOWI BEPXOBEHCTBA IIPaBa,
BU3HAYae JIOIUHY, i1 npaBa i cB00O M HAMBHILOIO COIIaJIBHOO LIHHICTIO Ta
MOKJIaJjae Ha Jiep)kaBy 00OB’SI30K 3a0e3nedyBaTd 1X YTBEPIKEHHS 1 3aXHCT
[1]. Peanmizamis 3a3Ha4yeHUX KOHCTHTYLIHHHMX IOJIO)KEHb HEMOXKIIMBA
BUKJIIOYHO 33 JONOMOTOI0 CYJIOBOTO KOHTPOJIO, OCKUIBKH CYJOBE
NIPOBAJPKEHHS1, HE3BaXKal0UK Ha Horo QyHIaMeHTanbHe 3HaYeHHs, T0Tpe0ye
3HAYHMX YaCOBHUX, OpraHizamidHux Ta (iHaHcoBHX pecypciB. Came ToMmy
CydJacHa TIpaBOBa Jiep)KaBa 3allikaBJICHA y PO3BHTKY aJbTEPHATUBHHUX
MEXaHi3MIB BiJHOBJICHHS MOPYIICHHUX IIpaB, SKi JO3BOJSIIOTH YCYHYTH
JOITYIIIeHI OpraHaMy ITyOIivHOI aAMIiHICTpAIlil MOPYIIECHHAS e O MOMEHTY
cynoBoro BTpy4aHHs. OZHUM i3 TaKMX MEXaHI3MIB BUCTYIIA€E 1103acyJOBUI
KOHTpOJIb, SIKHM MOCTYIIOBO IIEPETBOPIOETHCS HAa CAMOCTIMHUHA €JIEeMEHT
CUCTEMH rapaHTiii 3aKOHHOCTI Y cepi MyOIivyHOro aJIMiHICTpyBaHHS.

IMonpu mMpoke MNpakTUYHE 3aCTOCYBaHHS pI3HOMaHITHHX (opM
aJIMIHICTPAaTHBHOTO OCKap)KEeHHS, MapJIaMeHTChKOro KOHTPOIIIO, MisSUIbHOCTI
OMOY/ICMEHIB, 0i3HEC-OMOY/ICMEHIB, AHTHMOHOIIOIBHUX OpraHiB,
IPOMaJICBKOTO KOHTPOJIIO Ta 1HIIMX MEXaHI3MIB 3aXUCTy MpPaB MiJANPHEMIIIB,
y BITYM3HSHIA aJAMIHICTPaTHBHO-NIPABOBIH Hayli 1oci He cdopMOBaHO
€IMHOTO TIAXOAY [JO PO3YMIHHS TIPaBOBOi IPHUPOAM MO3aCyIOBOTO
KoHTpomro. HaltuacTime okpemi HOro MpOSIBH JOCHIIKYIOTBCS 130JIbOBAaHO
OJIMH BiJl OJHOTO, SK CaMOCTIilHI IpaBOBi IHCTUTYTH, 0e3 BU3HAYCHHA IX
CHUIbHOT TNPaBOBOI OCHOBH. YHACIIJIOK I[bOTO I103aCyJOBHH KOHTDPOIb
HEpIJIKO OTOTOXKHIOETHCS 400 3 aIMIHICTPAaTUBHUM OCKap)KEHHsIM, abo 3
JICp’)KaBHUM KOHTpOJeM (HarisjgoMm), abo i3 CHCTEMOIO 3axHCTy IpaB
moauHu 3aranoM. [TomiOHWi minxim, Xoda W TOSICHIOETHCS iCTOPUIHUMH
OCOOJMBOCTSIMH PO3BHUTKY aIMiHICTPaTUBHOTO TIpaBa, HE JI03BOJISIE TOBHOIO
MipOI0 BH3HAYHUTH MICIIE T103aCyJOBOTO KOHTPOIIO B MEXaHi3Mi Cy4acCHOTO
myOIiYHOTO aaMiHICTpYBaHHS.

TeopeTrko-npaBoBa NPUPOJA 03aCyTOBOTO0 KOHTPOJO 3HAYHO IIUPINA
3a okpeMi (opmu iforo mpakTHuHOI peamizamii. Floro He MOXKHA 3BOIMTH
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BUKIIOYHO 70  agMIHICTPATUBHOTO  OCKapXXEGHHS 4YM  HEperisimy
IH/IMBIAYaJbHOTO aIMIHICTPAaTUBHOTO akra. Ilo3acymoBuil KOHTPOJb SIBIISIE
c000I0 KOMITJIEKCHUH a/IMiHICTPAaTUBHO-TIPABOBUI 1HCTHUTYT, SIKUI 00’ €IHYE
CYKYIIHICTD IIPaBOBHX 3ac00iB, MpPOILEAYp Ta OpraHi3allifHUX MeXaHi3MiB,
CHPSIMOBaHUX Ha MEPEBIPKY 3aKOHHOCTI, OOIPYHTOBAHOCTI, MPOMOPLIHHOCTI
Ta JOUUIBHOCTI JisUTbHOCTI CYO’€KTIB IMyOJiYHOrO aJMIHICTpyBaHHS Oe3
3JifiCHEHHS CYIOBOTO pO3rIsAdy. Moro cyTHicTh monmsrae He jmme y
BCTAaHOBICHHI (DaKTy TOPYIICHHS 3aKOHOJABCTBA, a HacaMmIepen y
CBOE€YACHOMY BIIHOBIICHHI MOPYIIEHOi pPIBHOBarW MiXK MyOJNiYHHMH Ta
MIPUBAaTHIMH iHTEpECaMHu.

Came kaTeropis mpaBOBOI PIBHOBard HAWOUIBII TOBHO XapaKTepU3YE
3MICT T103aCyIOBOTO KOHTPONIO. Byzap-sike BiamHe pIlIeHHS, OpUHHATE
OpraHOM MyOJIYHOTO aaMiHICTPYBaHHSI, BIUTHBAE Ha cdepy IpaB, CBOOOI
a00 3aKOHHHUX IHTEPECIB Cy0’ €KTa MiAMPUEMHHIILKOT AIsUTBHOCTI. SIKIIO Take
pilICHHs1 yXBaJleHe 3 MOPYIICHHSM MPUHIMIIB 3aKOHHOCTI, PIBHOCTI,
MIPOTOPILIHHOCTI Y1 AOOPOCOBICHOCTI, BUHUKAE AUcOalaHC MK IyOIiYHOI0
BJIAZI0I0 Ta MPUBATHOIO ABTOHOMIEID OCOOM. 3aBIaHHSIM M03aCyI0BOIO
KOHTPOJIIO € HE MOKapaHHs MOCag0BOI 0COOM SK CaMOIliJib, a BiJHOBJICHHS
MOpYIIEHOT piBHOBaru LISIXOM OTIEPaTHBHOTO neperisiay
aJIMIHICTPATHBHOTO DIIICHHS, YCYHCHHA JONYIICHHX IOpPYIIeHh abo
NPUNMHEHHS HENpaBOMIpHUX MidH. TakuM dYHMHOM, Yy CyYacHOMY
aZMIHICTpPaTHBHOMY IpaBi KOHTPOJIb ITIOCTYIIOBO HaOyBa€e HE KapajJbHOTO, a
BIZTHOBIIIOBAJILHOT'O XapakKTepy.

3a3HaueHU MiAXil] JO3BOJISIE TO-HOBOMY OIIIHHUTH MICIIEe 1T03aCyIOBOTO
KOHTPOJIKO B CHCTEMi aJMIHICTpAaTHBHOTrO IipaBa. JSIKIIO Jep)kaBHHUN
KOHTPOJb TPAMUI[HHO CHOPSIMOBAaHUN TIEPCBAXHO Ha 3a0e3MeueHHs
BUKOHAHHS BHMOI 3aKOHOJABCTBAa LUISIXOM IMEpEeBIpOK, Harjiasgy Ta
3aCTOCYBAaHHS 3aXOJIiB JIEPKAaBHOIO MPUMYCY, TO I03aCyIOBHH KOHTDOIIb
OpIEHTOBAaHMU MepeAyCiM Ha 3a0e3leYeHHS HaJCKHOTO BPsAYyBaHHS,
BIJIHOBJICHHSI TOPYIIEHUX IIpaB Ta IiJBHIICHHS SKOCTI YIPaBIiHCHKUX
pimens. HMoro KiHIEBOI0 METOI0 € He KOHCTATALiS IOPYIIEHHS, @ YCYHEHHS
MPUYAH TaKOTO TMOPYIICHHS, MIHIMI3alliss HETaTUBHUX HACHAKIB It
cy0’€KTa MIANPUEMHUNTBA Ta TIONEPEKEHHS aHAJIOTIYHUX MOMHIOK Yy
MaiioyrHboMy. Came TOMy €(EeKTHBHICTh I103aCyJOBOTO KOHTPOIIIO
BU3HAYA€ThCS HE KIJBKICTIO CKACOBAaHMX aJMIHICTPaTUBHUX akTiB abo
3aCTOCOBAaHMX JHMCLMIUTIHAPHUX 3aXOJiB, a 3/aTHICTIO 3a0e3neyuTH
3aKOHHICTP AISUTBHOCTI Cy0’€KTiB IyOJigHOrOo aaMiHicTpyBaHHS 0e3
HEOOXiTHOCTI CyIOBOTO BTPYYaHHS.

Buxomsum i3 3a3HayeHOro, TIO3aCYJOBHHA KOHTPOJH  JOLIIBHO
pO3TIIIATH HE SK OKpEeMHH Crocid 3axucTy MOpYIIEHHX IpaB 1 He SK
PI3HOBHJ [Ep>KaBHOTO KOHTPONIO, a K CaMOCTIMHMH aIMiHiCTpaTHBHO-
NpaBOBUI  IHCTUTYT, 1m0 3abe3neuye (YHKIIOHYBaHHS MeXaHI3MYy
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BHYTPIITHBO1 CAMOOIIHKK Ta 30BHINIHBOI MEPEBIPKH MisIILHOCTI CyO’ €KTiB
ny6rniusoro anMimictpyamHsa. Moro mosBa 0GYMOBJEGHA EBOIIOIIEIO
Cy4YacHOT KOHIICIIIT IepKaBH, BiJIIOBITHO JIO SIKO1 OpraHu IMyOJi4HOT BIa U
MIOBMHHI HE JHUIIE 3MIMCHIOBATH BIaJHI I[OBHOBAXKEHHS, a W IIOCTIHHO
NepeBIpATH BIIACHI pIIIEHHS Ha INPEAMET iX BIiIOBIIHOCTI HPHHIUIIAM
BEPXOBEHCTBA IpaBa, CIIPaBEAJIMBOCTI, IPONOPLIHHOCTI Ta HaJIEKHOTO
BpsityBaHHs. CaMe 11 00CTaBHHA BU3HAYA€E CIPABKHIO TEOPETHKO-TIPABOBY
NPUPOLy TI03aCy[OBOTO KOHTPOJIIO Ta TMOSCHIOE HOTO IOCTYIOBE
MEPEeTBOPEHHS Ha OAWH 13  KIIOYOBHX  IHCTUTYTIB  CydacHOTO
aJIMiHICTPATHBHOTO IIPABa.

Takox cmix 3a3HaYUTH, IO PO3YMIHHS I103aCyIOBOTO KOHTPONIO SK
CaMOCTIIfHOTO aJMiHICTPAaTUBHO-TIPAaBOBOTO I1HCTUTYTY MO3BOJISIE OibII
YiTKO BU3HAYUTH Horo (YHKIIOHANBHE TIPH3HAYCHHA Yy MeXaHi3Mi
myOsivyHOrO ajnMiHicTpyBaHHsA. Ha BiAMiHY Bif KIacCMYHHX KOHTPOJIHHX
3aX0/liB, CIPSIMOBAaHMX MEPEBAXKHO HA BHSBJICHHS Ta (iKcalilo MOpYyLIeHb
3aKOHOJJABCTBA, IM03aCYMOBHI KOHTPOJIb MAa€ 3HAYHO IIMPIIUN 3MicT. Bin
3a0e3neuye MOCTIHHUM 3BOPOTHHN 3B’S30K MDK Cy0’€KTOM BJIaTHHX
MOBHOBa)KEHb Ta 0cO0OI0, HA MpaBa YW 3aKOHHI 1HTEpECH SKOI BIUIMBAIOTh
anMiHicTpaTuBHI pimeHHs. CaMe HasBHICTb TaKOro 3BOPOTHOTO 3B’SI3KY
CTBOPIOE HEOOXiJHI YMOBH [UII CaMOKOPEKINi MisITBHOCTI MyOJIiTHOT
anMiHiCTpalii, CBO€YaCHOTO YyCYHEHHsS JONYIICHHX IOMHJIOK Ta
BIIOCKOHAJICHHS aJMiHICTPAaTHBHOI IPAaKTHUKH 0€3 3aCTOCYBaHHS CYIOBHX
TIpOLEeayp.

VY 3B’S3Ky 3 UM OCHOBHOIO (DYHKIII€I0 M03aCyZOBOTO KOHTPOJIO
JOLINBHO BB@XaTH HE KOHTPOJNBHY Yy I KIACHYHOMY pO3yMiHHI, a
rapantiiiny. Moro nupusHaueHHs mojsArae Hacammepen y 3a0e3nedeHHi
peajbHOCTI TpaB Ta 3aKOHHUX IHTEPECIiB CYO’ €KTIB IiJIPHEMHUIBKOT
JISIIBHOCTI Yy BiIHOCHMHAxX 13 myOniyHOW aaMiHicTpauieo. @DakTHIHO
M03aCyZIOBUH KOHTPOJIb BHCTYIA€ OJHUM 13 IIPaBOBHX IHCTPYMEHTIB
peaiizamii NPHUHIMITY BEPXOBEHCTBA IIpaBa, SKHH BHMarae He JIMIIE
(dopManbHOTO  JOTPUMaHHA  3aKOHOAABCTBA, ane W 3a0e3rmedeHHs
CIpaBeNIUBOCTI,  TMPABOBOI  BH3HAYCHOCTI,  JOOpPOCOBICHOCTI  Ta
MPONOPIIHHOCTI TiJl Yac MPUHHATTSA agMiHicTpaTuBHUX pimeHb [1]. Came
TOMY €()eKTUBHICTh TAKOTO KOHTPOJIO IOBHHHA OIIIHFOBATHCS HE KiITBKICTIO
IIPOBEJICHUX TIEPEBIPOK UM PO3IIISTHYTHX 3BEPHEHD, & CTYIIEHEM BiJTHOBIICHHS
MOPYIICHUX TpaB, MiJBUILEHHSAM JIOBIpH [0 JISUIBHOCTI OpraHiB myOiigHOT
BJIQIW Ta 3MEHIICHHSM KiJIBKOCTI CyJIOBUX CIIOPIB.

BogHouac rapaHTiiiHa (QYHKIiS HE BUKIIOYAE€ ICHYBaHHS 1HIITUX
B3a€EMOIIOB’sI3aHUX (QYHKIIIH 1M03aCyI0BOTO KOHTPOJIO. Jlo HUX HalexXaTb
NIPEBEHTHBHA, BiIHOBIIOBANbHA, iHpOpMaliiHa, KOMYyHIKaTHBHa Ta
IpaBOBMXOBHA. [IpeBEHTUMBHUII  XapakTep I03aCyIOBOIO  KOHTPOJIIO
MIPOSIBISIETHCS Y TOMY, IO caMa MOXJIMBICTb NEperisiay aaMiHICTPaTUBHUX
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pIlIeHb TUCIUILTIHYE CYO’€KTIiB MyOIIYHOTO aJMiHICTPYBaHHS Ta CIIOHYKA€E
IX 10 OuUIpII BIANOBIZAJBLHOIO 3HIMCHEHHS BJIAJAHUX ITOBHOBAXXEHbD.
BigHoBmoBasibHa (YHKINS HOJNATA€ Y CBOEYACHOMY YCYHEHHI JOMYIIECHHX
NopyIeHb 6e3 HeoOXiJHOCTI TPUBAJIOTO CYAOBOTO Ipolecy. [HpopmaniiiHa
¢GyHKIis 3a0e3neyye HAKOMMYEHHS BiOMOCTEH IIPO THIIOBI NOMWIKU Yy
NISUTBHOCTI  OpPraHiB  MyOJIYHOTO  aaMIHICTPYBaHHs, IIO  CTBOPIOE
MepelyMOBH ISl BJIOCKOHAJIEHHS 3aKOHOJABCTBA Ta aJMiHICTPaTHBHOI
npaktukd. KomyHIKaTHBHAa (QYHKINS COpUSE PO3BUTKY ITAPTHEPCHKHUX
BITHOCHH MDXK Jep>KaBOlO Ta Oi3HeCOM, TOIi SK TPABOBHXOBHA (DYHKILiS
(dopMye KynbTypy HOOpOBITHPHOTO AOTPUMAaHHS BHMOT 3aKOHOJABCTBA SIK
MOCaZOBUMH 0CO0aMH, TakK i Cy0’ €KTaMH TOCTIOHAPIOBAHHS.

OcoOnuBe 3HA4YEHHS JUI1 BU3HAYCHHS TEOPETHKO-TIPABOBOI MPUPOIU
1103aCyZ0BOTO KOHTPOJIIO Ma€ HOro CHIiBBIIHOIIEHHS 3 aJMiHICTPATHBHOIO
mporenyporo. He3Bakarouu Ha TICHHA B3a€MO3B’S30K IIUX IPABOBHX
Kareropii, BOHH HE € TOTOXHMMH. AJMIHICTpaTHBHA MpoIEaypa
BCTAHOBJIIOE TMOPSIOK TNPHUHHSATTS, BHKOHAHHS, 3MIHM Ta HPUIHMHEHHS
aIMIHICTPAaTHBHUX aKTiB, BU3HAYAIOUM NpaBHia B3aeMOIIl Mk Cy0’eKTaMu
myOJIIYHOTO aJMIHICTpYBaHHSI Ta NpUBaTHUMHU ocobamu [2]. TlozacymoBuit
KOHTpPOJIb, CBOEID 4YEpror, 3adesnedye MepeBipKy JNOTPUMAHHS IHX
MIPOLEAYPHUX BUMOT, a TAKOXX OI[IHKY 3aKOHHOCTI Ta OOIPYHTOBAHOCTI BKE
MPUHHATHX aAMiHICTPaTUBHUX pillleHb. |[HIMMHA cloBaMH, aMiHICTpaTHBHA
mpoIielypa BH3HAYA€ TpaBHia 3AIHCHEHHS ITyOJIYHOTO aJMIHICTpyBaHHS,
TOJI SIK 1M03acyNOBUI KOHTpOJb 3a0e3nedye iX MPaKTUYHY pealizaliio Ta
3axucT y pas3i mopymeHHs. CaMe TOMy 3a3Ha4eHi I1HCTUTYTH CIIiJ
po3MIIsIaTH  SIK  B3a€MOJOIOBHIOIOYI  CKJIQJIOBI  €IMHOTO  MEXaHi3My
3a0e3neueH st 3aKOHHOCTI y cdepi myOIiuHOro aMiHICTpYBaHHSI.

He MeHII Bax/IMBUM € DPO3MEKYBaHHS I103aCyIIOBOTO KOHTPOJIO Ta
aJIMIHICTPAaTHBHOTO OCKap)KeHHs. Y HayKOBIH JliTeparypi aaMiHiCTpaTHBHE
OCKap)KeHHSI HEpIJKO pO3IJIIJaeThesi SIK OCHOBHA (opMa I03acyloBOrO
3aXHCTy TpaB 0coOH. Pa3oM i3 THM Take TBEP/PKEHHS HE OXOILIIOE BCHOTO
3MICTy JOCIIIPKyBaHOTO SIBUIIA. AJMIiHICTPaTHBHE OCKAp)KEHHS € JIHIIe
OJIHUM 13 TPOIEIYPHHX MEXaHI3MIB peai3amii M03acyJ0oBOTO KOHTPOIIIO,
MOpsil 13 TapJIaMEHTCBKUM KOHTpPOJIEM, [SUIBHICTIO YIIOBHOBa)KEHOTO
BepxoBHoi Pamm  VYkpainm 3 mpaB moauHu, 0Oi3Hec-oMOyncMeHa,
CHelLiaJli30BaHMX KOJIETiaIbHUX OpraHiB, MEXaHi3MaMH T'POMaJICBKOTO
KOHTpOJIIO, BHYTPIIIHBOTO a/JMIHICTPATHMBHOIO TIEpEryisiAy Ta iHIIMMHU
IHCTpyMEHTaMH pearyBaHHS Ha HENPaBOMIpPHY diIbHICTE CyO’€KTiB
myOmigyHOTO  ajgMiHicTpyBaHHS. OTXe, CHIBBIIHONmIEHHS MK IMMH
KaTeropisMi JOIUIBHO BHW3HAYATH SAK CIIBBIIHONICHHS 3arajJbHOrO Ta
OKpEMOro, Ji¢ TMO03aCyJOBHi KOHTPOJb € INUPIIAM MOHATTSAM, a
aJIMiHICTpaTHBHE OCKAP)KEHHS — OJHUM 13 CIIOCO0iB Horo pearizarii.
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Ha mincraBi mpoBeAeHOTO JOCITiIKEHHS MOXKHA 3alpOIIOHYBATH TaKe
ABTOPCbKE BU3HAYCHHS I103aCYZ0BOIO KOHTPOJIIO 32 IISIBHICTIO CY0 €KTIB
MyOJIIYHOTO aaMIHICTpYBaHHS y cdepi MiANMPUEMHHUIBKOI MISUIBHOCTI — Iie
CaMOCTIHHMI aIMIHICTPAaTHBHO-TIPABOBUH 1HCTHUTYT, SKHH SIBJIsS€ COOOIO
CHUCTEMY  B3a€EMOIIOB’sI3aHMX  NpPaBOBUX  3aco0iB, mpouexyp Ta
OpraHi3alifHUX MEXaHi3MiB, CIOpPSIMOBAHHUX Ha 3a0e3MEYCHHS 3aKOHHOCTI,
0OIpyHTOBAHOCTI, CIIPAaBEAIMBOCTI Ta MPOMOPLIHHOCTI IiSUIBHOCTI Cy0’ €KTIB
myOMiYHOTO aJMIiHICTpYBaHHS, BiIHOBIICHHS MOPYIICHHUX IPaB i 3aKOHHHUX
iHTEepeciB Cy0’€KTIB MiANPUEMHAIBKOI DiSUTBHOCTI Ta YCYHEHHS MOPYIICHD
0e3 3BepHEHHS JI0 CYAY.

TakuM 9YHHOM, TEOPETHKO-TIPaBOBa NMPHPOAA M03aCYAOBOIO KOHTPOIIFO
BH3HAYAETHCSI HE OKPEMHUMH TPOLEAypaMU UM OpraHizalifHIMA (GopMaMu
Horo 3mifiCHeHHs, a HOro MICIleM y 3aralbHOMY MeXaHi3Mi 3a0e3ledeHHs
HaJIe)KHOTO  MyONiYHOro  aAMiHicTpyBaHHS. BiH moeqHye — O3HaKM
rapaHTiifHOrO, NPaBOBIHOBIIOBAILHOTO Ta NPEBEHTHBHOTO
aJIMiHICTPaTHBHO-TIPABOBOTI'O IHCTUTYTY, (GyHKIIOHYBaHHS SIKOTO
CHpsIMOBaHE Ha JIOCSATHEHHs OajaHCy MK eQEeKTHBHICTIO 3/iHCHEHHS
BJIAaJHUX TIIOBHOB&KEHb 1 HAJIEKHUM 3aXHUCTOM IpaB cy0’ekTiB
MIANPUEMHUIBKOT  MisUibHOCTI. CaMe TOMY MOJANbIIMKA  PO3BHTOK
1103aCyZOBOTO KOHTPOJIIO Ma€ 3[IHCHIOBAaTHCS HE HUIIXOM PO3IIMPEHHS
KOHTPOJBHHX a00 TPUMYCOBHX TIOBHOBR)XEHb JCp)KaBH, a depe3
YAOCKOHAJICHHS MPAaBOBUX MEXaHI3MIB CaMOKOpPEKMii MisUIBHOCTI MyOmigHO1
aJMiHICTpaIii, MIBUIICHHS pIiBHA I BIJKPHUTOCTI, BiONOBITAIBHOCTI Ta
Mi3BITHOCTI. 3a TakMX YMOB I103aCyJOBHH KOHTPOJb IIOCTYIIOBO
HaOyBaTHMe 3HAUEHHs OJHOTO 3 (YyHJAMEHTAJIbHUX IHCTHTYTIB Cy4acHOTO
aJIMIHICTPATHBHOTO TIpaBa, SIKHi 3a0e3leuyBaTHME HE JIMIIE OXOPOHY
3aKOHHOCTI, ane i GopMyBaHHS HOBOI MOJIeJi B3a€MO/IIT MK JIEP)KAaBOKO Ta
MIMPUEMHUIITBOM, 33aCHOBAaHOI Ha NPUHIMIAX TapTHEPCTBA, B3aEMHOL
JIOBIPHU Ta HAJIE)KHOTO BPSIIyBaHHSL.
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BINCBKOBO-ITOJITUYHI JETEPMIHAHTH
KPUMIHAJIBHUX IIPABOIIOPYIIEHbD, IO BUNHAIOTHCSI
Y COEPI MEJIUYHOI JISIJIBHOCTI B YKPAITHI

Hdsikyp Mapisi ImutpiBHa
KaHOuOam 1opuOudHUX HayK, OOYyeHm,
doyenm Kageopu KpUMIiHAIbHO20 NPA8a
Yepniseyvkuii Hayionanvruil yHisepcumem imeni FOpis @edvrosuua
M. YepHnisyi, Ykpaina

[Ticnsa BBeeHHS y MIit0 OCOOIMBOTO TMPABOBOTO PEKUMY BOEHHOTO CTaHy
OUTBIICTh 3MiH, sIKi OyJM BHECCHI 10 3aKOHOJABCTBA Mald Ha MeETi
3a0e3NeueHHsT MOXJIMBOCTI JIep)KaBHUX IHCTUTYLIH BHKOHYBaTu CBOI
oesmocepenti  ¢Qynkmii. OnHOYaCHO 13 I[MM, BHPINICHHS OIHOTO
poOJIEMHOTO MUTAHHS YaCTO 3yMOBJIIOBAIO (pOpMYyBaHHS HOBOI IPOTAJIMHU.
[IpuknagoM € HaBeneHI 3MIHM 1O KPUMIHAJIBHOTO 3aKOHOJABCTBA, SKi
MIPU3BEJIH 10 YacTO HE J0 KIHI OOTPYHTOBAHOTO 3BUILHCHHS BiJ] MOKapaHHs
Ha mijacraBax, BuzHaueHUX y cT. 81-1 KK Vkpainu. Lli gerepMminaHTH Takoxk
OB’ s13aHl 13 coIiaabHO-eKOHOMIYHMMHU. OIHOYACHO 13 UM, 10 HAaBEIEHOIO
TaKOXX MOJKHA JOAATH IIe HU3KY BaXXIIMBUX NMPUYUH, (PAKTOPIB Ta YHHHUKIB,
SKi MaroTh MOOIYHWH BIUIMB Ha KUIBKICHHH TOKAa3HHWK KPUMiHAIBHIX
MIPAaBONOPYIICHB, IO BYUHSIIOTHCS ¥ chepi MeIHMIHOI AisITHHOCTI.

Tak, Hampuknaa, nouamox nogHomacuimadbHoi aepecii pocilcbkoi
¢edepayii npomu VYkpainu 3ymoeus nompedy y nepegeoeHHi HU3KU
3000y6auie euWol oceimu Ha OUCMAHYIUHY (8I00aNeHYy) OPMY HABHAHHSL.
Oco0muBO 1e CTOCYBajOCh 3700yBadiB 3aKiajiB BHUIINOI OCBITH, SKi
HaJlaBaJii CBOT OCBITHI TMOCIYTH Y 30HaX aKTUBHHUX 0oioBux aii (JoHenpka
obmacth, Jlyranceka o0sacth, XapkiBChbka 00JacTh, 3amopi3zbka 00JacTh,
XepcoHcbka 00macTh). HeoOXiMHO Bi3HAYMTH, IO BCi MeperiveHi o0macTi
MaJH CBOi 3aKJayl BHINOi OCBITH, SKi TOTYIOTh MaHOYyTHIX MEIWYHUX Ta
(dapMalneBTHIHUX TpamiBHUKIB. [lepeBeneHHS Ha IUCTAHIIHHY/3MilIaHy
(¢opMy HaBuaHHS (HaBITh Ha HE3HAYHHH IEPioJ 9acy) BiANOBITHUM YHHOM
YHEMOXKJIMBIIIOE 3a0€3MeUeHHs HAJIeKHUX NMPAKTUYHUX 3aHSTh, IO 3HIKYE
SKICTh MIATOTOBKH (axiBIiB y ramysi meauuuHu. Lle crocyeTbes 1 BTpatn
3aKJalaMd  BHINOi OCBITH MaTepiaJbHO-TEXHIYHOTO 3a0e3ledeHHs, 10
TaKOX HETaTUBHMM YHHOM BIIJIMBAE HA OCBITHIO TisSUIBHICTH uUepe3 Opak
CIEIiai30BaHUX  ayJUTOPid, BIACYTHICTH [OCTYNy [0 HABYAIBHHUX
MEIWYHHUX 1HCTPYMEHTIB, MOJXJIMBOCTI BiJBiAyBaHHSI MOPTIB JiKyBaJbHO-
po(iTaKTUYHUX yCTAHOB TOIMIO. BiAMOBiIHO, y MEpIIy Yepry, GilicbK0OBO-
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nonimuyuni  pakxmopu ma UUHHUKU GUAUMYAU HA SAKICMb Ni020MOSKU
MAUOYMHIX MEOUYHUX NPAYIGHUKIG.

OxpemMO HEOOXiJHO TaKOXX 3BEPHYTH yBary Ha Te, L0 MOCTYIOBO
CHPOLIYEThCS MEXaHi3M MOOiii3alii MeJUYHNX TpaliBHUKIB B yMOBax Iil
0COOJIMBOrO MPAaBOBOTO PEXUMY BOEHHOTO CTaHy. Tak, y IIOCTaHOBI
Kab6inery MinictpiB Ykpainu Big 27 ciunst 2023 p. Ne 76 «Jleski nmuTaHHs
peanizariii nonoxeHs 3akoHy Ykpainu «[Ipo MoOini3anidHy MmiaroToBKy Ta
MOOiTi3amifo» Moa0 OpOHIOBaHHS BiHCHKOBO300OB'I3aHMX Ha TIEPIOX
MOO1Ti3aIii Ta Ha BOEHHHH 9acy BKa3aHO, M0 MEIUYHI MPAI[iBHUKY 3aKJIaJIiB
OXOPOHH 370POB’sl JACpKABHOI Ta KOMYHAIBbHOI ()OpM BJIACHOCTI, 3aKJIaJiB
TPOMAJICHKOTO 370POB’S, YCTaHOB, IO MPOBAAATH MISUIBHICTH i3 CYHOBO-
MEIUYHOI Ta CYIOBO-TICHXIaTPUIHOI €KCIIEPTH3, IICHTPIB KPOBi, IS SIKUX
po0oTa y BIAMOBIAHMX 3aK/Ia/iaX € OCHOBHUM MicuieM pobotu [1].

Y 2025 poui MinictepcTBOo 000poHM HampaBwio 10 MiHicTepcTBa
OXOPOHH 37I0POB’S 3aIHT 00 OPOHIOBAHHS MEIUYHMX TpariBHuKIB. [lei
3alUT BHKJIMKAB IIUPOKMH pE30HaHC y Media, Yy 3B’3Ky i3 4YuUM
MinicrepctBo oboponu 30 kBiTHA 2025 poky Ha oQiliiiHOMY caiTi HagaIo
po3’sicHeHHA. B ocraHHbOMYy Oys0 BKaszaHo, IO 3amuT MiHicTepcTBa
o00oponu 10 MiHicTepcTBa OXOPOHH 3/I0POB’SI CTOCYETHCS HE BCIX MEIHUKIB,
a jume OOMEXeHOI KIMbKOCTi (axiBIiB, SKi MPOWIIIM IIATOTOBKY 3a
BIICPKOBO-OOIKOBUMH  CIICIIIalbHOCTSIMH ~Ta Hapa3li € KPUTHIHO
HEOOXITHMMHU [UIA JOYKOMIUICKTYBAaHHS MiAPO3MiTiB MeIWdHuX CHII
30poiinux cun  Ykpaiam — 30kpema CyXOmyTHHX BiHCBK. ImeTbes
PO TOCAaIN: CaHITApHUX I1HCTPYKTOpIB (MEIWYHUX cecTep i OpariB);
Genpamepis; BiHCBKOBO3000B’s3aHUX 0CI0O  OQiIepChKOr0  CKIAaAy 3
MIFOTOBKOIO 32 (paxoM «IiKyBaJibHa cripaBa (CIMEHHHI Jikap)», Ta AKX
IHIIMX CIeLIalbHOCTEH, IKUX TUIAHYEThCS 3aJIyYUTH Ha BIMCBKOBY CIIy:KOy
32 KOHTPAaKTOM cTpokoM Ha 1 pik. [IpuymHa Takoro 3amury — CUCTEMHa
HecTaya MEAMYHUX KaApiB y MeaudHux miaposainax. [licns HaOpanHs
YMHHOCTI TocTaHoBol KabGinery MinicrpiB Ykpainu Big 14 ciuns 2025
poky Ne36, ska nependadae 100% OpoHIOBaHHS MEIUKIB, BUHHKJIA 3arp0o3a
3a0€e3MCUeHHI0 MEIUYHOK ITITPUMKOI  BiHICEKOBOCITYXKOOBIIIB depe3
HecTady KBami(pikOBaHOTO  MEAWYHOTO IEPCOHANy. PimeHHS Tmpo
PO30pOHIOBAaHHS CTOCYBAaTHMEThCSA JHINE NMeIUTHUX CICIialbHOCTeH 1
mume THX (¢axiBliB, skux MO3 BH3HAYHTH CHOUIBHO 3 OOJIACHHUMU
JieTlapTaMeHTaMi OXOpOHH 310poB’s. Lli mpariBHUKHM, 3TiIHO 3 YHHHAM
3aKOHOJABCTBOM, 3MOXKYTh MIiANHCATH CTPOKOBHU KOHTPAKT 1 OOifHATH
MOCajIM ¥ BIHCHKOBHX YaCTHHAX, SIKi ChOTO/IHI TOTPEOYOTH TiaACHIIeHHS [2].

OpnovacHo i3 muM y aumHi 2025 poky no 3akony Ykpainu «[Ipo
BIICHKOBHH 00OB'S30K i BIICEKOBY cIIyX0Oy» OyJ0 BHECEHO 3MiHH, a came 4.
3 cr. 11 Oyno momoBHEHO HOBUM a03aIloM, B SIKOMY BKa3aHO, IO 3aKJIaau
BHIIIOT OCBITH BCiX (JOpPM BJIACHOCTI Ta IiJNOPSAKYBaHHS, IO MPOBAIATH
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OCBITHIO JiSUTbHICTh 32 MEITUYHUMH Ta (papMaleBTUIHUMH CIICIiaIbHOCTSIMHI
3TiIHO 3 OTPHMAaHOIO JIIIEH3I€I0 HA BIANOBIAHY IisSUIBHICTB, 3000B’s3aHi
3a0e3MeunTH TPOXO/DKEHHS BIMCHKOBOI TMIArOTOBKM 32 IPOrpaMmoro
MiArOTOBKY 0QilepiB 3amacy rpoMaasHaMu Y KpaiHu, sKi 3100yBalOTh BUILLY
OCBITY 32 MEAWYHUMHU Ta (apMaleBTUYHUMHU CIICI[IaJbHOCTSMHU, TPHIATHI
J0 BIHCHKOBOi CIy)XOM 3a CTaHOM 3[0pOB’s Ta MpOWNUIM TpodeciiiHo-
ncuxonoriunni BinOip [3]. I3 01 ciuns 2026 poxky wi 3MiHM HaOyiIu
YUHHOCTI.

BimnmoBigHo mmcbamaHc y cdepi KagpoBoro 3abe3medeHHs chepu
MEAWYHOTO OOCIYTOBYBaHHS B YMOBAX Jii OCOOJIMBOTO IPABOBOTO PEKIMY
BOEHHOTO CTaHy 3YMOBIIO€ 3POCTAaHHS BHIAIKIB JIKAPCHKUX IOMMIIOK,
HeN0aJIoro CTaBJIEHHS [0 BHUKOHAHHS CBOIX OOOB’SA3KIB Ta HE3aKOHHOI
JKYBaIBHOI AiSITBHOCTI.

Y KOHTEKCTI JOCIHIJKyBaHOI TIpynu AETEPMIHAHT HEOOXIJHO TaKoX
3BEpHYTH yBary Ha meoduunuil xoaabopayionizm. Kpuminamizamis y 2022
polli TaKoro [isSHHS SK KoJiabopalliiiHa MisUIbHICTh Hajaia MOXKJIHBICThH
YHEMOXXJIMBUTH YHUKHEHHs KPHMiHaJbHOI BIiMOBIAIBHOCTI HU3KOIO
rpoMasisiH YKpaiHu, sKi JOOpOBUIBHO Mepeinuy Ha Oik JepikaBH-arpecopa.
Ilo cTocyeThbcss MEAMYHMX TMPAIiBHHUKIB, HEOOXiTHO BIA3HAYUTH, IO
ocTanHi BignoBigHo 70 cT. 111-1 KK Vkpaiau MoxXyTh OyTH MPHUTATHEHI 10
BIMMOBIAAJILHOCTI Yy BHIIAAKY JOOPOBUIBHOTO 3aWHATTS TIOCaad, HE
OB’ s13aHO{ 3 BUKOHAHHAM OpTaHi3aLifHO-PO3MOPSTINX abo
aZMIHICTPaTHBHO-TOCIIOAAPCHKUX (DYHKIIIH, Y HE3aKOHHHX OpTaHax BIAJH,
CTBOPEHMX Ha THMYacOBO OKYIIOBaHili TepuTOpii, y TOMy dYHCH B
OKyMNalLiiHIi agMiHICTpauii Jep)aBu-arpecopa, 3JIHCHEHHS Mponara’in y
3aKjaJax OCBITH 3 METOI CHpHUSHHS 3IiHCHEHHIO 30poitHOI arpecii mpoTu
VYkpaiHu, BCTAaHOBJICHHIO Ta YTBEP/KCHHIO THMYACOBOI OKymMalii 4acTHHU
Teputopii  YKpalHM, YHHKHCHHIO BIAMOBIAIbHOCTI 3a  3AiHCHEHHS
JIepIKaBoOIO-arpecopoM  30poiHOT  arpecii mnpotd  YkpaiHu, a Takox
BIIPOBAJPKEHHSI CTAaHIAPTIB OCBITH JIE€p)KaBH-arpecopa y 3akjiajax OCBITH
(Axmo MoBa HAe MpPO MEOUYHUX NPAIliBHUKIB, sKi 3aiiMalOThCS
BHKJIAIAI[FKOFO ISUTBHICTIO), TOOPOBLIEHOTO 3aWHATTA MTOCAIH, OB’ I3aHOT 3
BHKOHAHHSM OpraHizaliifHO-po3mopsaunx  abo aJMiHICTPATHBHO-
TOCIIOJIapChbKUX (YHKIIH, y HE3aKOHHHX OpraHax BIaJy, CTBOPEHUX Ha
TUMYacoBO OKYIIOBaHii TepHTOpil, y TOMYy 4YHCIl B OKyHamidHIN
aJMiHICTpamii nepxkaBu-arpecopa. Ha cporoaHimHiA JaeHb B YKpaiHi
YXBaJICHO HU3KY BUPOKIB Y TAKUX KPUMIHAIBHHUX MTPOBAHKECHHSX.

BiamoBigHo, HaBeAeHe CBIAYUTH MPO TE, IO HE3aJIOBiJIbHI BiHCHKOBO-
MOJITHYHI  (aKTOPH 3yMOBHIM IMOABY HOBOI (OpPMH KpPHMiHAIBHO
MIPOTHIPABHOI [TiSIBHOCTI, 0 $KOI MOXYTh OyTH 3adydeHi MeIudHi
MpaLiBHUKA — MEIUYHUI KojaboparioHizM. HeobximHo Bim3Ha4yWTH, IO
ocoOu, sIKi T0OOPOBIIBHO 3aJHIIMINCh HA TUMYAaCOBO OKYMOBaHIM TepHTOPil
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Ta TPONOBXYIOTh BHKOHYBAaTH CBOI TpodeciiiHi 00O0B’S3KM MOXYTh
B3aEMOJIATH 13 MEIUYHMMH TpaliBHUKaMHu, SKi [paIiolTh  Ha
IIKOHTPOJIBHIH Y KpaiHi TepUTOpii, 10 MOXKE MaTH MOTEHLIHO Hebe3neuHi
Hacinku (mepexin Ha Oir Bopora, OOMiH 3HAaHHSIMH, CHPOOM BBE3TH Ha
TepuTopito YKpaiHm HeOe3neuHi MequyHi npenaparu, MmiaOyproBaHHS 10
BYMHEHHS KPUMIHAJIBHUX [TPaBONOPYIIEHb 200 JI0 CMiBYYacTi Y HUX TOILO).
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