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€Bporeiickka KOHBEHIs Tpo 3midicHeHHs mpaB agitedt (ETS Ne 160)
(mami — KoHBeHIs) € BaXJIMBHM MDKHAPOJHO-TIPABOBHM aKTOM, SIKHA
BU3HAUa€ MMpaBa AUTHHU y CyI0OBOMY Mpoleci Mpu ycuHoBIeHHI. Lleit noky-
MeHT OyB odimiiiHo yxBanenuii Pagoto €Bpomu 25 ciuns 1996 poky i Habpas
gunHocTi 1 numast 2000 poky [1]. Vkpaina parudikysana KouBeHiito
03 cepmast 2006 poxy [2].

VY crarri | KouBenmii 3a3HadyeHo, 1o 11 MMOJOKEHHS 3aCTOCOBYIOTHCS
JI0 JiTeH, siki He mocsrimu 18 pokiB. MeToro i CTBOpeHHs € 3abe3neueHHs
NpaB Ta HAaWBHIIMX IHTEPECIB IiTeH, SKUM Mae OyTH HaJaHO MOXKIIHMBICTh
3[ificHIOBaTH CBOI TpaBa, 30KpeMa IIiJ] Yac po3IJsily CIMEHHHX CIpas,
sIKi CTOCYIOThC iX [1]. KOHBEHIIis BCTAHOBIIIOE, IO JepyKaBa-IiIMUCAHT Ma€e
BU3HAYUTH LIOHAWMEHIIIE TPH KaTeropii crpas, Ha SIKi MOLIMPIOETHCS 11 is.
3akonom VYxkpaian «IIpo partudikamiro €Bponelchkoi KOHBEHIII Ipo
3mificHeHHsT mpaB aitei» Bim 03.08.2006 p. BHOKpeMIICHO TakKi KaTeropii
CIpaB: CYAOBI IPOBAKEHHS IOJIO0 YCHHOBJICHHS;, BCTAHOBJICHHS OIIIKH,
MIKIyBaHHS HaJ [IUTHHOIO; BHM3HAYEHHS MICII MPOKUBAHHS IWTHHU;
mo30aBieHHs a0o0 OCHOpIOBaHHA OaTBKIBCBKMX TIIpaB; IHIIMX NHUTaHb
PO BIJHOCHMHM MK OaThbKaMH Ta JWTHUHOI; OYIb-SKHX IHIIUX MHTaHb,
10 CTOCYIOThCS AMTHHU OCOOMCTO, & TAKOX MHTaHb i1 ciM’T (y TOMy 4ucii
il BUXOBaHHsI, IIOHOBJICHHsI 0ATHKIBCHKUX TIPaB, YIPaBIiHH i MaitHOM) [2].

Came rnaBa II €Bpomeiicbkoi KOHBEHIIi MpO 3/iHCHEHHS TpaB AiTeH
1996 p. BU3HAua€ KIIOYOBI MPOLECyalbHi [TpaBa JUTUHH IIPH YCHHOBIICHHI.
[TepiroyeproBuM npaBoM BUCTYIIAE MTPABO Ha MOiH(GOPMOBAHICTH Ta BUCIIOB-
JeHHs BiacHOi AyMKH. KOHBEHIIs BKasye: <«JIUTHWHA, SKa BHYTPILIHIM
3aKOHOJIAaBCTBOM BH3HAETHCS TAKOIO, 10 MA€ JOCTATHIN PiBEHb PO3YMiHH,
M1 9ac PO3TIIAY CYyZOBUM OPTaHOM CIIPABH, IO CTOCYETHCS 11, HAUIAETHCS
[paBaM{, BUKOPHUCTAHHS SKMX BOHA MOJXKE BHMAaraTH: OTPHMYBATH BCIO
BIANOBITHY iH(pOPMAIil0; OTPUMYBAaTH KOHCYJBTALII0 Ta MaTH MOKJIHBICTh
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BHUCJIOBJIFOBATH CBOI J[yMKH; OyTH NMOiH(OPMOBAHOIO PO MO>KJINBI HACITIIKH
peaizanii X IyMOK Ta MPO MOXKJIMBI HACIIIKK OyAb-sKoro pimeHHs» [1].
Bapro BifzHauuTH, 10 B MDXKHAPOJHOMY Ta HalllOHAIFHOMY IIpaBi HE BCTa-
HOBJICHO YIiTKOTO BIKOBOTO KPHTEPil0, MOYMHAIOYM 3 SKOTO JAUTHHA MOXKE
CaMOCTIITHO BHCIIOBITIOBATH CBOIO AYMKY. Takwii MiAXiA 3yMOBICHHA 0Cc00-
JUBOCTSAME 1HIWBIAYAIEHOTO PO3BUTKY KOXHOI TUTHHH Ta 11 (i3WIHEM
1 TICHXOJIOTIYHHUM CTaHOM, IO BIUIMBA€ Ha ii 3[aTHICTb IO yCBiTOMJICHHS
CHUTYAIlil.

HactymHuM nporecyanbHUM IPaBoOM, BU3HAYEHHM €BpONEHCHKOI0 KOH-
BEHIIIEI0 TMPO 37iiiCHEHHS MpaB aiTed 1996 p., € mpaBO KJIOMOTaTH PO
NPU3HAYCHHS MpeACTaBHUKA. Tak, MTUTHHA Mae MpaBo IOAaBaTH OCOOUCTO
a00 yepe3 IHIIHMX 0Ci0 YU OpraHu BiJIOBIAHE KJIOMIOTAHHS PO MPU3HAYCHHS
CHELiaIbHOTO MPEeACTaBHUKA ITij1 4ac pO3MIISAY CyJOBUM OPTaHOM CIIpaB, 10
CTOCYIOTBCSl 11 Y BHUIAJKaX, KOJM BHYTPIIIHE 3aKOHOJABCTBO I1030aBIIsi€
cy0’eKTiB 0aTHKIBCHKOI BIAIMOBINANBHOCTI TIpaBa MPEACTABISATH JUTHHY
B pe3ynbTaTi BHHUKHEHHA Y HHUX KOHQIIKTY IHTEpeciB i3 JUTHHOIO.
V moniOHUX cripaBax, KOJH 3TiIHO 3 BHYTPIIIHIM 3aKOHOIaBCTBOM Cy0’€KTH
0aTBKIBCHKOI BIATIOBIAATBHOCTI MM030aBICHI MOMJIMBOCTI TPEACTABIATH
TUTHHY B pE3ylbTaTi BUHUKHEHHS KOH(IIKTY IHTEpPECiB MK HHMH
Ta JUTHHOIO, CyJ MAa€ MOBHOBa)KCHHS MTPU3HAYUTH CIELIAIBHOTO MPEACTaB-
HUKa JUTHHH B TaKWX ClpaBax. Takox HaJaeTbcsi MPaBO CyIdy B CIIpaBax,
II0 CTOCYIOTBCS JUTUHH, TIPU3HAYATH JUIsl IPEICTABICHHS IHTEPECIB IUTHHU
OKpEeMOro TMpEeACTaBHUKA, a y BIJAMOBIAHWUX BHMagKax — aaBokara [l].
B VYkpaiHni peanizauis npaBa Ha IpeICTaBHULTBO IUTHHOIO 3a0€3MEUyETHCS
yepe3 3BEpHEHHS JI0 OpTaHiB OMIKH Ta MIKIyBaHHS ado cuCTeMH Oe30IuiatT-
HOi TpaBOBOi JONMOMOTH. [IpM yCHHOBIEHHI JUTHHA Mae NpPaBO Ha IIPH-
3HAYEHHS TIpe/ICTaBHUKa abo aJBOKarTa JUIs 3aXHCTy ii iHTepeciB, 0COOIMBO
y BHUNAgKaxX, Koiu Oionoriudi OaThku He OepyTh ydacTi B mporeci abo
HAsBHOCTI KOH(IIKTY iHTEpeciB MiXk HUMH Ta TUTHHOIO [3].

[Ile ogHMM Ba)kKIMBUM TIPOIECYaNbHUM NPABOM, 3aKpimieHuM KoHBeH-
Ii€T0, € IPaBO IUTHHM Ha OTPUMaHHA BceOiuHOi iH(popMarii Mmoo cy10Boro
MPOBAJKEHHS, sIka Mae OyTH BUKJIaJIeHa y IOCTYIHIN Ta 3po3yMisiit uist Hel
dopmi. TlpencraBHuK, KOO0 HOro aii SBHO HE CylepedaTh HaWBUIIUM
iHTepecaM IUTHHHU: HajJae JAWTUHI BCIO BIANOBIIHY I1H(POPMAIiI0, SKIIO
3TiHO 3 BHYTPIIIHIM 3aKOHO/QBCTBOM JUTHHA BU3HAETHCS TAKOIO, IO MAE
JIOCTAaTHIH piBEHb PO3YMIHHS; HaJa€ NUTHHI PO3’SCHEHHs, SKIIO BHYTpIill-
HIM 3aKOHOJIaBCTBOM JIUTHHA BH3HAETHCS TAKOIO, LII0 MA€ JIOCTaTHill piBeHb
MOXJIMBHX HACTiJKIB OyAb-sIKOi [il IpeiCTaBHUKA; 3’ ICOBY€E TyMKY AUTHHHU
Ta JOBOJUTS ii 10 Bimoma cymoBoro oprasy [1]. Pons mpencraBanka HaOy-
Ba€ BH3HAYAJNHFHOTO 3HaUCHHA Yy 3abe3nedeHHi epekTuBHOI peanizamii mpaBa
TUTHHA Ha BCeOiYHYy MOiH(OPMOBAHICTH i Yac CyIOBOTO IMPOBAKCHHS
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PO YCHHOBJICHHS, aJPKEe caMme Bij Horo nmpodeciiHux Iiil 3a1eXuTh piBEeHb
YCBIJJOMJICHHSI TUTHHOIO MOXJIMBHX IPaBOBUX HACIIJKIB 11 JTyMKH Ta MpHii-
HSTOTO PillIEHHS.

Cyn yXBaJroe pillieHHs JIMIIE 32 YMOBH HAsIBHOCTI JIOCTaTHHOTO Ta BCEO-
CSOKHOTO 00csry iH(opMarllii, HeoOXiTHOI UIT KOMIUIEKCHOTO BpaxXyBaHHS
HaliBUIUX iHTepeciB auTHHA. [lpu 1OMY, Cyn 3000B’s3aHUN TEpEeKO-
HATHCSA, [0 AWTHHA OTpHMala BCIO MOTPiOHY iH(oOpMaIio Ta ycBigoMmia
HACIIIAKH CBOIX Jiif, a TAKOXK B 000B’I3KOBOMY TOPAIKY 3aCIyXaTH il TyMKY,
SIKIIIO BOHA BU3HAETHCS TAKOIO, IO 37aTHA il BUCIOBHTH. Pa3oM i3 THM,
crartst 7 KOHBEHIIT BCTaHOBIIOE, IO CyJ NOBHHEH NpPUAMATH PIllICHHS
MIBUKO JUIsl YHUKHEHHS OyIlb-SIKMX HEBHIIPAaBAAHUX 3BOJIIKaHb, BAKOHAHHS
AKUX Mae OyTu 3a0e3nedeHo BigmoBinHOWO mpouexyporo. [Ipum posrmsimi
CHpaB, IO CTOCYIOThCS JUTHHHU, CYIOBUH OpraH Ma€ IMOBHOBa)KEHHS CaMo-
CTIHHO BXXHMBATH 3aXOJiB Yy BCTaHOBJCHHX BHYTPIIIHIM 3aKOHOIABCTBOM
BUIIJIKaX, KOJIM OJIArONOyI4I0 TUTHHH 3arpoXKye cepiio3Ha Hebesmeka [1].

Omxe, €Bpomelichka KOHBCHINSI TIpO 3[ifiCHEHHS TpaB  JiTeit
(ETS Ne 160) € ¢pyHAaMEHTaIbHUM MiKHAPOIHO-TIPABOBUM aKTOM, SKHA
3a0e3medye peai3aliio HaBUIINX IHTEPECiB TUTHHU MUIIXOM 3aKPiIICHHS
il mpomecyanpbHUX TpaB y CIMEHHMX CIIpaBaxX, 30KpeMa, MPH yCHHOBIICHHI.
Cepen nmx mpaB CIifi BUAUTATH: NPaBO Ha MOiH(GOPMOBAHICTH Ta BHCIOB-
JICHHSI TyMKH, [IPAaBO Ha MPEACTABHUIITBO Ta 3a0e3ME4YEHHs SKICHOTO IMpe-
CTaBHUIITBA IHTEpeCiB MUTHUHH. PaTudikamis 1boro JOKyMeHTa YKpaiHOIo
BU3HAuMiIa OOOB’SI30K JepKaBH 3a0€3NEUUTH aKTUBHY Y4YacThb JWTHHU
Y CYIOBUX MPOBAKCHHSX, IO 11 0€3M0CePeIHBO CTOCYIOTHCSL.
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