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CEKIIA 1. TIPABA JIIOAUHU B YMOBAX BOEHHUX
BUKJIMKIB: MEKI MI’K CBOBO/1010 TA BE3IIEKOIO

DOl https://doi.org/10.36059/978-966-397-613-6-1

MHPABO JIOJVWHU HA IPUBATHICTH ITIJT YAC BIIEO3MIOMKHA
Y IYBJIITYHUX MICIHAX B YMOBAX BOEHHOT'O CTAHY

Aamami Ipuna MuxaiiniBHa
KaHOUOam rpuOudHUX HayK,
doyenm Kageopu mMeneoNCMeHmy, NiONPUEMHUYMEA MA MOP2i6ili,
Votceopoocvruii mopeogenbro-ekoHOMIUHUL IHCMUMYmM
Hepoicasrnozo mopeogenbHo-eKOHOMIYHO20 YHIgEpCUmMeny
M. Yorceopoo, Vrpaina

B ymoBax po3BHTKY LM(POBUX TEXHOJOTIH, 30UTBIICHHS 00CATIB iX
BUKOPHMCTAHHS 3 METOI OTPUMaHHs iH(popMalll Ta 0OMiHY HEI, 0COOIHBO
aKTyaJIbHUM € 3a0e3le4yeHHs] Ta 3aXUCT [paBa Ha MPUBATHICTb, K OJHE
3 (yHIaMEHTAIbHUX TMpaB JIIOJAWHM, SIKE HAJISKUTh i 3 MOMEHTY
HApOJDKEHHS 1 TapaHTY€eThCsl Jep)KaBol. BakiMBoO mpoOiieMaTHKOIO, sKa
noTpedye CBOro HayKOBOT'O JOCIIJDKEHHS, € JOTPHUMAaHHS [TpaBa JIOJMHN Ha
MIPUBATHICTH IiJl Yac BiJICO3HOMKH y IMyOJIIYHUX MICIIX B YMOBaX BOEHHOTO
CTaHy.

[IpaBoBUM MIATPYHTSAM HOCITIKyBaHOTO mpaBa € cT.32 Koncrurymii
Vkpainu [1] Ta cr. 307 LHuBineHOTO KOomekcy Ykpaiau [2], y BiIIOBITHOCTI
IIo sIKO1 (pi3mdHa 0coba Moke OyTH 3HATA Ha BiCOIUTIBKY JIUIIIE 3a i1 3701010,
sKa TMPUIYCKA€ThCA y BHIAJAKY, SKIIO 3MOMKH IPOBOAATHCA BIIKPUTO Ha
BYJUII 9M 3axomax myOmigyaHoro xapakrtepy. CTarTero periaMeHTOBAaHO
NpaBo JIIOJAWHA BUMaraTH MPHUITMHEHHS ITyOIiYHOro 1MoKasy B Till YacTHHI,
gKa CTOCYETbCS I OCOOMCTOro JKHUTTSA. 3HIMaHHA (i3MyHOI ocoOu Ha
BiJICOILTIBKY, B TOMY YHMCIIi TA€EMHE, 0€3 3rofin 0co0u MoXke OyTH NpoBecHE
JIMIIE y BUITAJKaxX, BCTAHOBJICHUX 3aKOHOM.

Sk 3a3Hauyae npodecop Kopuenscbkoro yHiBepcurery XesneHn Hiccen-
0ayM HeIOTOPKaHHICTh IPUBATHOI'O YKUTTS — 1€ HE IPABO HAa CEKPETHICTh Y1
KOHTPOJIb, a IIPaBO Ha HAJICKHUH MOTIK 0cOOMCTOI iH(OpMAITil, IO 3aTeKHO
BiJl CHTYyaIlil Ta KOHTEKCTy JIIOJWHA MOXE OIIHUTH Ta BHPIIIATH, YUM
TOUTHTHUCS 3 IHIIMMH Y TIUPpoBOMY cepemoBuii [3, c. 19].

MiXHapOAHOIO HOPMAaTHBHO-TIPABOBOIO TapaHTIEI0 IOAO IOCIHIKYB-
HOTO TIpaBa € cT.8 KoHBeHIIis po 3aXUCT IpaB JIOAWHU i OCHOBOIIOIOKHIX
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cBoOon[4] mpo mpaBo Ha MOBary 10 MPHUBATHOIO 1 CIMEHHOTO MKHUTTS,
y BIAMOBIHOCTI A0 SIKOT KOXKEH Ma€ IpaBo Ha IOBary 10 CBOTO NPUBATHOTO
1 ciMeWHOro *HTTA. SIKIIO NpoaHai3yBaTH MPAKTUKY C€BPONEHCHKOIO CyII
3 mpaB JiroAuHH, To Y 2025 poui BiH yxBanuB 164 pimenHs nmpotn YKpainu,
3 HuUX 16 mopytmeHs crocyBanocs came cT.8 KorBeHmii[5].

[lono noTpuMaHHS NMpaBa Ha MPUBATHICTH i/ 9ac BiAEOCIOCTEPEKEHHS
Yy TPOMAJICBKHUX MicIIsiX YToBHOBakeHMM BepxoBHoi Paam Ykpainm 3 mpas
moauHN y PexoMeHpamisx HagaHo meBHI mpomnoswumii. Tak, 30kpema, micus
NPUIHATTS pIMICHHS PO BCTaHOBICHHS CHCTEM BiJIEOCIIOCTEPE)KEHHS,
HEOOXITHO: PO3MICTHUTH IMOBIMOMJICHHS IIPO 3IiHCHEHHS BimeocmocTepe-
JKCHHSI, BJKUTH 3aXOJiB IIOJ0 HABYAHHS MPAIiBHUKIB Ta BiIIOBIJaJbHHX
0ci0; po3poOUTH BHYTPILIHI NpaBHia JOCTYIY IO HEPCOHAJIBHUX JAHUX,
BU3HAYMBIIH KOJIO 0Ci0, SIKi MAIOTh JIOCTYII 0 CUCTEM BiJICOCIIOCTEPE)KEHHS,
3alKciB, CepBepiB Ta aHAIITHYHMX JAHMX, IOB’S3aHMX 13 BijeocmocTepe-
JKEHHSIM, TIOKJIACTH HA HHUX BIINOBIZAIBHICT 3a 3aXHCT IEPCOHATBHUX
JIAaHWX; PO3pOOUTH MpaBMiIa HAJAHHSA JOCTYILY J0 NMEPCOHATBHUX JaHUX JUIS
TPETiX 0ci0; 3a0e3MeUnTH BEACHHS PeecTpy 00pOOKH epCOHANBHUX TaHUX;
MPU3HAYUTH BiINOBiJAIBHY 0CO0y a00 CTBOPWUTH MiIPO3AiN, IO Bixmo-
BiZIaTUME 32 3aXHCT NIEPCOHATBHUX JAHUX.

YTIOBHOBa)KEHHMH 3a3HAYMB, IO JIOAMHA Ma€ MPaBO 3HATH PO Bileo-
3HOMKY, a TaKOX Ma€ TPaBo MEPErIIHYTH 3alich ad0 3BEpHYTHUCH i3 3aIH-
TOM TIPO OTPUMAaHHS KOMii Bizeo3anucis 3a i yuacTi. [IpaBo Ha npuBaTHIiCTh
MOXE 3a3HAaTH IMOpPYIIeHb BHACIIIOK BUKOPHCTaHHS TEXHOJIOTIH po3mi3-
HaBaHHS 00JMyYs, siKi cT. 7 3akoHy Ykpainu «IIpo 3axucT mepcoHaNIbHUX
JIAaHUX» BIJTHECEHO JI0 YyTJIHMBUX JAaHUX, II0J0 OOPOOKM SIKUX BCTAHOBIICHO
ocoOmuBi BuUMOrH. JlaHi mpo 300pakeHHS JIOJUHH MOXYTh OYyTH BHUKO-
puctaHi s To9HOI ineHTH(]iKamii 0coOH B Pi3HMX KOHTEKCTaX, a TAKOXK IS
aHanmizy a00 BH3HAYCHHS IHIIMX XapaKTEPHUCTHK, TaKWX, K BiK, CTaTh Yd
€THIYHA TPUHANICKHICTh. TakuM 9UHOM, 00p0oOKa OIOMETPHIHHUX TAHUX Ma€e
3IIMCHIOBATHCS Ha ITACTAaBl Ta BIAMOBIAHO O BHMOI YMHHOTO 3aKOHO-
JIaBCTBA.

OkpeMy yBary 3BEpHCHO Ha BHUKOPHCTAHHS JPOHIB, IO € OCOOJIUBO
aKTyaJlbHUM B yMOBax BiiiHM. BuKOpuCTaHHS IpOHIB MoOXe OyTH
HEMOMITHUMH MpOTATOM TPHUBAJIOT0 4acy 1 BOAHOYac 30upatu OaraTto
MEepCOHAJIbHUX JaHMX, y TOMY YHCI W YyTIMBHX, IO MOXXE CIIPUYMHHUTH
OOME)KeHHSI HHU3KM TIpaB CYO0’ €KTIB NEpPCOHAJIbHUX JaHHX, 30Kpema,
M030aBUTH 1X MOKJIHMBOCTI O€3MEPENIKOIHO OTPUMATH 1HPOPMAIIIIO OO0
3[ifiCHeHHs TaKkoro Bifeocnocrepexenus [6, ¢. 10-22].

Sk 3ayBaxyrots O.KoBanenko, O. TuxomupoB Bcst iH(opmartist Ipo Hac,
sSKa ONMHHSAEThCA B IHTepHETI, He MOTpamsie B 0Oe30qHI0, a 30epiracrTbes
1 HAKONMYYETbCA pI3HUMU iHpopMamiiHuME cucteMamu. OO6poOiri
Ta aHaNli3y Takoi BENMKOI KIIBKOCTI iH(popMamii crpusie rpyna TeXHOIOTIH
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ta MeroaiB Big Data, Hacrminkom € (peHOMEHabHE IPHUCKOPEHHS HArpoMa-
JKEHHSl JaHWX Ta IX YCKJIQJHCHHS, B pe3yjbTaTi 4Oro Mix 3arpo3oro
OIMUHSIOTHCS OCOOUCTI IaHi Ta 3aXUCT KoHpiaeHuiiHocTi [7, ¢. 134].

Ha nymxy M. @pyMKiH U1 3BHYAIHOT TIOIMHA HEMOKIIHBO 3AJTHATIIATHCS
0013HaHOO PO 3POCTAr0Yi MOKJIMBOCTI BUKOPHCTaHHA iH(popMarlii, ska Ha
MepIIni OIS HE BUKIMKAE 3aHenoKoeHHs. OcTaHHIN 3amponoHyBaB
TePMiH «Miomisl pO3yMiHHSA KOH(DimEHIIHHOCTI» (privacy myopia) s
MO3HAYEHHSA CHUCTEMHOI HE3JaTHOCTI JIOJWHU KOPEKTHO OLIHHUTH 3arpo3u
30epeKeHHs CBOIX MEePCOHANBHIUX AaHuX[3, c. 25].

3rigHo odimiiHoro TIymMaueHHs mmojokeHHs 4.1 cr. 32 Koncruryii
VYxpainu B Pimenni Koncruryuiitnoro Cyny Ne 2-pni/2012 Bix 20.01.2012 p.
no iH(opMarlii mpo ocoOUCTe Ta CIMEHHE KUTTS 0COOM HAJIeXKATh OYIb-sKi
BiIOMOCTI Ta/ab0 JaHi MPO BIJHOCHHU HEMAlHOBOTO Ta MaWHOBOTO
XapaxkTepy, oOCTaBHHHM, MOJii, CTOCYHKH TOIIO, IHOB’s3aHi 3 0co0or0 Ta
qieHaMHu 11 ciM’i, 3a BHHATKOM IIepen0adeHoi 3akoHaMH iH(opMarlii,
0 CTOCY€ThCs 3iMCHEHHS 0co00I0, siKa 3aiiMae Iocaxy, OB sI3aHy
3 BUKOHAaHHAM (PYHKIIH gep>kaBu abo OpraHiB MiCIIEBOTO CaMOBPSITyBaHHS,
mocazoBux abo Ciry>)kOOBHX IMOBHOBaKEeHb. Taka iHdopmamis mpo ocoly
€ KoH(QIACHIIHO, BTpYYaHHs B 1 ocoOHCTe Ta CIMEWHE JKUTTS JOIMyC-
Ka€THCSl BUHATKOBO Y BHITQJIKaX, BU3HAUCHHUX 3aKOHOM, 1 JIMIIE B iHTEpecax
HAIlIOHAJIbHOI O€3MeKH, EKOHOMIYHOTo J0Opo0yTYy Ta mpas JiroauHu [8].

3 MeTo10 3abe3meyeH s Hal[iOHAIbHOT Oe3MeKH, MiABUINEHHS 3araJbHOTO
piBHS myOiuHOT Oe3neku 1 mopsiuky, 3a0e3neyeHHs Oe3MeKu MiCIb POXKH-
BaHHS Ta nepeOyBaHHSA rpoMaasH po3podieHo [Ipoekt 3akoHy mpo €IuHY
CHCTEMY BiJICOMOHITOPUHTY CTaHy IyOJi4HOT Oe3meku [9], skuii Mae Ha MeTi
BU3HAYUTH OCHOBHI 3acajil CTBOPEHHS Ta (QYHKI[IOHYBaHHS €IMHOT CHCTEMHU
BiJICOMOHITOPUHTY CTaHy ITyOJI4HOI Oe3leKH Yy BiONOBITHOCTI 3 €IUHUMH
(hYHKITIOHAFHUMH 1 TEXHOJOTIYHUMH CTaHHapTamu. BigmosigHo mo cr. 4
BuIIe3a3HayeHoro [IpoekTy 3akoHy 00’€KTaMH BiJCOMOHITOPHHTY €:
iH(popMariifHi 00’ €KTH, 10 AKUX HaleXaTh (i3myHi 0cOOM, a TAaKOX TpaH-
CHOPTHI 3aco0m; ImyOmiyHi Micisl; 00 €KTH KPUTHYHOI, COIiaJbHOI, €KOHO-
MIYHO{, )KUTJIOBO-KOMYHAJIbHOI, TPAHCIIOPTHOT, IHXEHEepHOI Ta iHIIoi iHppa-
cTpyktypu. llepcoHanbHi naHi 30epiraioTbcss Ta OOpOONIAIOTBCS B CHC-
TEeMaX BiJ[COMOHITOPHHTY CTaHy MyOJi4HOT Oe3MeKy He Oiblie 1’ ATHAIISTH
POKiB, a JaHi IOJO0 BiALU(pPOBaHOrO 00pazy oO0aMYYs OCOOM, MapKH,
MOJIeJI, KOJILOPY, HOMEPHOIO 3HAaKy TOIIO TPAHCIIOPTHOTO 3aco0y,
30epiraloThes JIMIIE B CHCTEMI BiIEOMOHITOPHHIY CTaHy IyOJiuHOi Oe3rnexu
LEHTPAIBHOTO PiBHSL.

AHani3youn CyIOBY MpPaKTUKy BapTO 3a3HAYMTH, IO MyOIikaris (GoTo
200 Bi/le0 MOXKIIMBO JIUIIIE 31 3roau (i3udHOi 0coOH, sSKa Ha HUX 300pakeHa
gy 3HATA. QDoTOorpadii MaNONITHIX Ta HEMOBHONITHIX 0OCi0 MOXYTh
myOMiKyBaTHCh JIMIIE 31 3rof0r0 000X OarbkiB. Takoro BHCHOBKY AIHIIOB
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KuiBcbkuii paiionnuit cyn M. Ozxecu y crpasi Ne 520/1084/18, 3anauunBmim,
110 MPHUBATHI CTOPIHKHM y COLIANBHUX MEPEXax BiJHOCSTHCS JO IMyOIiuHHX
inpopmariiinux mkepen [10, ¢. 16-17].

OTxe, B JaHil JOMOBI/Ii JOCIHIIPKEHO MPABO JIFOIUHA HA IPUBATHICTD i
Yac BiICO3HOMKH y MyOJIIYHUX MICIIX B yMOBAaX BOEHHOTO CTaHy. 3 METOIO
3a0e3MeUYeHHs] Ta 3aXUCTy JOCIIIDKYBaHOTO IpaBa, BHU3HAYCHHS MEX MiX
cB0001010 Ta 6e3MeK00, HEOOXITHO Ha 3aKOHOJABUYOMY PiBHI BpPETyIIIOBATH
MOPSAOK 3IIMCHEHHS BiIEO3HOMKH Ta 000B’SI3KM Cy0 €KTIB, fAKi ii 3aiiicHIO-
I0Th, OTPUMYIOYH MEPCOHANBHI Ta OIOMETpHYHI [aHi JIIOAWHHU, BiINO-
BiZIaJIBHICTD, SIKIH MiUIATalOTh Taki Cy0’€KTH y pa3i MOpYIIEHHS IpaBa
JIIOIMHY Ha PUBATHICTH, Ta MpaBa cy0’€KTa BiTHOCHO SIKOTO 3/iiCHIOBaacs
Taka BiJie03HOMKa.
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3ABE3INEYEHHS ITPAB JIFOJUHHU B YMOBAX BOEHHOI'O
CTAHY B YKPAIHI: BUKJIMKH JIJISI TIPABOTBOPYOI
JAIAJIBHOCTI JEPKABH

Artamanuyk Harajis IBaniBHa
OOKMOp OPUOUHHUX HAYK, OOYEHM,

NPOGIOHUI HAYKOBULL CRIBPODIMHUK BIO0LLY 00CHIONCEHHS NPODIeM
npagomeopiocmi ma aoanmayii 3akoHooagcmea Ykpainu 0o npaga €C
Incmumym npagomeopyocmi ma Hayko80-npagoeux eKcnepmus
Hayionanvuoi akademii nayx Yxpainu
m. Kuis, Yxpaina

Crarreto 3 Koucrutynii Ykpainu [1] BH3Ha4aeTbcsi, IO JIIOAMHA, ii
KHTTS 1 30POB’ S, YECTh 1 TiJHICTh, HEIOTOPKAHHICTH 1 Oe3eKa BU3HAIOTHCS
B YKpaiHi HafBHIIOI COI[AJbHOIO I[IHHICTIO, & YTBEPIKCHHS 1 3a0e3re-
YEHHsI [TpaB 1 CBOOOI JIIOAMHY € TOJIOBHIM 00OB’SI3KOM JiepaBu. BogHouac,
MOBHOMACIITa0HA BiliHa, po3mouaTa 24 motoro 2022 poky pocCi€ro MpoTH
VYkpaiHu, BIUIMBae Ha BCi cepu CyCNUIBHUX BIIHOCHH y HamIiil JepikaBi
Ta BHOCHUTH CBOI KOPEKTHBH Y iX MpaBOBE perymoBaHHs. HalOimeImm roctpo
B TIepiof Mii BOEHHOTO CTaHy IIOCTAalOTh IMUTAHHSA 3a0e3MeUeHHs IIpaB
JMIOAWHYU, TOJOJAHHSA BHUKIWKIB Ta 3arpo3. Came ToMy, mepen IepKaBoio
MOCTa€e 3aBOAHHSA aJanTalii HOPMAaTHUBHOI Ta IHCTUTYIIIHOI OCHOBU [Iep-
JKaBHOTO MeXaHi3My 3a0e3nedeHHs MpaB i cBOOOX JIONMHH 10 BOEHHUX
peaniii, mMOIIyKy HOBHX [ieBux (opM 1 3aco0iB HOro BIOCKOHAJICHHS.
Oco06nuBO 3HAa4YCHHs HAOyBarOTh 3aKOHOZABYI IHINIATHBH MIOJ0 3a0e3re-
YEHHsI COLIIAJILHOTO 3aXUCTy TpoMaisiH Y KpaiHu, siki nepeOyBaoTh Ha CITyX-
61 y 30poiinnx Cuiax YkpaiHM Ta B IHIIMX BifiCBKOBHX (OpMYBaHHSX,
a TaKoXX UWICHIB IXHIX CIMEH, 3aXHMCT iX mpaB Ta CBOOOJ, HaJaHHS iM
JIOZIATKOBHX MPABOBUX Ta COLaJIbHUX TapaHTiH.

3okpema, BepxoBhoto Pamoro Vkpainm 24 ksitHs 2026 poky 3apeec-
TpoBaHO TpoekT 3akoHy «[Ipo BHeceHHs 3MiH 10 [logaTKOBOrO KOIEKCY
VYkpaiHu 1070 BBE3CHHSA A0 YKpaiHW TPaHCIOPTHUX 3aco0iB 0e3 cruiatu
MUTHHX IUIATeXIiB U1 Jif0YMX BiHCHKOBOCTYXOOBIBY Ne 15195 [2]
ta «IIpo BHeceHHS 3MiH MO0 MUTHOTO KOAEKCY YKpaiHM IIOJ0 BBE3CHHS
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o0 YKpaiHM TPaHCHOPTHUX 3aco0iB 0e3 CIIaTW MHTHHUX IUIATEXKIB JUIS
TIOYHX BiChKOBOCTYkO00BIiB» Ne 15194 [3]. Bomnouac, y 2025 pori Oyno
TaKOX 3apEECTPOBAHO PsiJl 3aKOHOIPOECKTIB, a came: «IIpo BHeCeHHS 3MiH 10
[TonaTkoBoro Koxekcy YKpaiHu mog0 O€3MHUTHOTO BBE3€HHS TPAHCIOPTHHUX
3ac00iB I yYaCHUKIB OOHOBHX il Ta iHIMTUX TPOMAJISH, SKi TOCTPaXKIAIA
BHACTIIOK BIACHKOBOI arpecii mpotu Ykpainm» Ne 14006 [2], «IIpo BHe-
cegas 3MiH 1m0 Posnmimy XXI «[lpukiHieBi Ta mepexigHi ITOJIOKEHHSD
MutHOTO KOAEKCYy YKpaiHH IIOAO 3BIIbHEHHS BiJ OMMOJATKYBAaHHS BBI3HUM
MHTOM TPAHCIIOPTHHX 3aC00iB, 110 BBO3ATHCS HA MUTHY TEPHUTOPil0 YKpaiHu
yYaCHMKaMH OOMOBHX i, BOJIOHTEpAaMH Ta IHIIUMH KaTEropisMH O0Ci0»
Ne 14007 [3], «IIpo BHecenus 3miH g0 Posminy XX «IIpukiniesi
nojioxxeHHs»» [logaTkoBoro Koziekcy YKpaiHu 00 3BUILHEHHS BiJ orojar-
KyBaHHS T10/IaTKOM Ha JI0/laHy BapTIiCTh 1 aKIM3HUM IIOJJaTKOM Omepamii
3 BBE3CHHS TPAHCIOPTHHX 3ac00iB yuacCHUKaMy OOHOBHX i, BOJIOHTEpaMH
Ta iHmWMH Kateropissmu ocib» Ne 14008 [4]; «IIpo BHeceHHS 3MiH
JI0 MUTHOTO KOJEKCY YKpaiHM II0JI0 HYJIHOBOTO PO3MHTHEHHS TPAaHCIIOPT-
HUX 3ac00iB I yYaCHUKIB OOMOBHX Jil, SIKi 3a3HAIN IOPaHEHHS BHACIIIOK
ydacTi B 3axofax 3 BiACIiYi 1 CTpUMyBaHHSA BiMCBKOBOi arpecii mpoTH
Yxpaiam» Nel13058 [5]; «IIpo BHeceHHS 3MiH 10 MUTHOTO KOJIeKCy YKpainu
IIOA0 HYJBOBOTO PO3MHTHEHHS TPAHCIIOPTHHX 3ac0o0iB A YYacCHUKIB
ooriopux mii» Nel3058-1 [6]; «IIpo BHecenust 3MmiH 10 IlomaTkoBoro
KOJIeKCY YKpaiHH LIOA0 HYJIFOBOTO PO3MHUTHEHHS TPAaHCIIOPTHUX 3ac00iB
JUIl Y4acHHKIB OOHOBMX JiH, SIKi 3a3HaJIM TOPAHEHHS BHACIIIOK y4acTi
B 3aX0Aax 3 BiJCiYl 1 CTpUMyBaHHsS BiMICBKOBOI arpecii mpoTH YKpaiHm»
Ne 13059 [7]; «IIpo BHecennst 3MiH 1o IlomarkoBoro koapekcy YkpaiHu
100 HYJILOBOTO PO3MUTHEHHS TPAHCIIOPTHUX 3aco0iB Uil yYaCHUKIB
OoitoBux miii» Ne 13059-1 [8].

BapTo 3a3HaumTH, M0 TiA 9ac Aii BOEHHOTO CTaHy MHOIiIOHI 3aKOHO-
nmpoekTH peectpyBaimcs y 2022 y 2023 pokax Ta IOCi ONpambOBYIOTHCS
BepxoBHOI0 pamoro YKpaiHH, MICTATH HENONIKH OKPEeMHX IOJOXEHb Ta
moTpeOyIOTh JTOONPAIIOBAHHS 3311 3a0C3MEeUeHHA IXHBOI BiAMOBIXHOCTI
YHHHOMY 3aKOHO/aBCTBY, MKHAPOJIHUM 3000B’s13aHHSAM YKpaiHM Ta NPUH-
I[UIIaM [IPABOBOI BU3HAYCHOCTI [9].

BBaxaemo, 110 HaJaHHS y4acHHKaM OOHOBMX Jid MBI MpPU BBE3CHHI
Ha TEpUTOPil0 YKpaiHU aBTOMOOUIIB JJIsl OCOOMCTOr0 KOPUCTYBAaHHS MOXKE
CTaTH BAKJIMBUM KPOKOM IMIATPUMKH OKpeMoi kareropii ocid 3 Ooky
JIlep)kKaBd B yMOBax BOEHHOIO CTaHy. BogHouac, aHami3 3apeecTpoBaHHX
y BepxosHiit Paxi YkpaiHn 3aKOHOIIPOEKTIB IIOAO IMiJIBIOBOTO OMOAATKY-
BaHHS TpPAaHCHOPTHUX 3acO0IB JHMIIE MIATBEPIXKYE BEIHKY KUIBKICTh
MOMIOHUX 3a 3MICTOM 3aKOHOIPOEKTIB Ta HEJOCKOHANICTh X OKpEeMHUX
MOJIOXKEHb, 1[0 MPU3BOAWTH HE JIMIIE OO HAJMIPHOTO HABAHTAXKEHHS HAa
[TapnamenT, a i 3HWKEHHS €(EKTHBHOCTI BIIJIOMY 3aKOHOJABUOTO IIPOIIECY.
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B KOHTEKCTI BHKJIAJEHOTO, 3ayBaXMMO, IO NPABOTBOpYA JisUIBHICTH
€ KJIIOYOBUM IHCTPYMEHTOM 3a0e3le4eHHs TIpaB 1 cBOOOJ JIIOJIMHU
B Ykpaini. Came Tomy, 3abe3leueHHsI IpaB JIIOJUHMA Yepe3 ePEeKTUBHY
MIPAaBOTBOPYICTh Ma€ CTAaTH He JIMIIE 3aBAAHHSIM 3aKOHOJABLS, a U Mpiopu-
TETOM JepkaBHOI momituku 3araioM. [lpwitasarrs 24 cepmas 2023 poky
3akony Yxkpainu «[Ipo mpaBoTBOpuy misbHICTE» [10] craso BakauBUM
KPOKOM Ha MUIAXYy BHOPAAKYBaHHA IPABOTBOPYOrO IIPOIECY B HAIIii
JepkaBi. 3aKOHOM BH3HA4YE€HO MPABOBI Ta OpraHi3aliifHi 3acagdl IpaBo-
TBOPYOI MiSTIBHOCTI, IPUHIIAITK 1 TOPSIOK ii 37ifiCHeHHs, YyYaCHUKIB IIPaBo-
TBOpUOi JisUTBHOCTI, TpaBWJIa TEXHIKM HOPMOIPOEKTYBaHHS, TMOPSIOK
3MiHiCHEHHs1 OOJIKYy HOPMAaTHBHO-NIPABOBUX aKTiB, a TaKOX MpaBmia ii
HOPMaTHBHO-TIPABOBUX aKTiB, YCYHEHHS IPOTAJINH, ITONOJaHHS KOJIi3ii
Yy HOPMAaTHBHO-TIPABOBUX aKTaxX Ta 3JIHCHEHHS KOHTPOJIO 3a peali3alieio
HOPMaTHBHO-TIPaBOBHUX aKTiB.

BBaxxaemo, 0 B yMOBaX BOEHHOIO CTaHy OCOOJIMBOi aKTyaJIbHOCTI
HaOyBae TONIYK OallaHCY MDX iHTepecaMH HaIllOHANbHOI Oe3reku i 3a0e3-
TIEYCHHM 3aXHUCTY MpaB 0ci0, sKi OepyTh OE3MOCEPEIHIO YIACTh y 3MIHCHEH-
Hi 3ax0XiB i3 3a0e3MeuUeHHA HAamioOHANBHOI Oe3mekn i 0OOpoHH, Bimcidi
i crpuMmyBaHHA 30poiHOI arpecii pd. B mpomy acmekTi mpaBoTBOpua
TSUTBHICTh CTa€ KIIIOYOBHM IHCTPYMEHTOM 3abe3redeHHs mpaB i cBoOox
JIOMHK B YKpaiHi, OCKUJIbKH 4Yepe3 Hei BCTaHOBJIIOIOTHCS, 3MIHIOIOTHCS Ta
CKaCOBYIOThCS ITPaBOBI HOPMH, SIKi BPETYJIbOBYIOTh CYCIUIbHI BIIHOCUHHU Ta
3a0e3MeuyIoTh TapaHTii 3aXUCTy BiJl MOPYIIEHb. [lepCneKTHBY MoJaIbIIoro
PO3BHUTKY MPABOTBOPYOI MIsTBHOCTI B YKpaiHi 0€3MOocepeiHhO IOB’s3aHi
i3 €BPONCHCHKOIO IHTErpaIli€ro, YJOCKOHAJICHHSM 3aKOHOMABYOi TEXHIKU
Ta 3MIIHEHHSIM JEMOKPAaTUYHUX IHCTUTYTIB.
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MPABA KIHOK B YMOBAX BIIHM:
MOXKJINBOCTI TA BUKJIMKHN

Bynuyk Oxcana BopuciBna
KaHOUuOam 1opuoudHUX HayK, OOyeHm,

Odoyenm xageopu meopii npasa ma npas MOOUHU OPUOULHO2O
Gaxyrememy, YepuiseybKkuti HAYIOHATLHULL YHIGEPCUMEm
imeni FOpis @edvrosuua
M. Yepnisyi, Yxpaina

VY cydacHuX BilfHaX IMBUIbHE HACEIEHHS CTa€ TOJIOBHOIO JKEPTBOIO,
a JKIHKM ONMHSIOThCS B emineHTpi crnenudivamx 3arpo3. I[IpaBa xiHOk
B yMOBax BIHHM — IIe HE TUIbKM IUTAHHS TYMaHITapHOTO 3axHCTY,
a W QyHmaMeHT Oe3NeKHu CYyCHiIbCTBAa. 3JOYMHHUI BOEHHUWI Hamaj pocii
Ha VYKpaiHy 3arocTpuB MpPOOJIEMHI AacleKTH MEXaHi3My 3axHcTy IIpaB
JIOAWHW HE TUTbKM Ha HAI[IOHATBHOMY, ajleé i Ha MDKHApPOJHOMY pPiBHSX.
3axucT mpaB JKiHOK, KJIFOYOBI acIeKTH T'€H/JIEPHOI PIBHOCTI B YMOBaxX BiHU
Oy 1 3aJMUIIAIOTHCS OCOOMMBO aKTyalbHUMHU. Y pe3omtornii Panu besmexn
OOH 1325 «Kinku, mMup, Oe3rneka» LIIKOM BIPHO 3a3HAYEHO, IO «MHP
i Oe3rneka MOMXIIMBI JIMIIE TOJNi, KOJHM JKIHKM MalTh pIBHI IpaBa Ta
MOXIIUBOCTI OpaTH y4acTb y NPHHHSITTI pimeHsy. Peszomromis 1325, yxsa-
nena 31 xoBTHs 2000 p. BU3HAETHCS OHIEID 3 HAWBAKITUBIIINX PE3OIFOIIH
P6b OOH y codepi momituku Oe3meku. «lleil MOKyMEHT Haroiomrye
Ha B@XJIMBIH PO JKIHOK Yy 3amoOiraHHi i BperyJioBaHHI KOHQUIIKTIB
Ta B po30yMOBI MHpYy, a TaKOX 3aKJIMKa€ NEpP)KaBU-WICHH 3a0e3NednTH
OLITBII aKTHBHY Y9acTh KIHOK Ha BCIX PIBHSAX NMPHUHHATTS PIMICHb B HAIIO-
HAJIBHUX, PEriOHANFHUX | MIKHApOJHUX IHCTHTYTaX, y MEXaHi3Max 3armooi-
TaHHS, YOPAaBIiHHSA Ta BHUpImIEHHS KOHQUIIKTIB. Pe3omrormis crama iHCTUTY-
LIHOIO0 PaMKOIO Il IHTEeTparii )KiHOK 10 0e3MmeKoBoro cekropy » [1].

VY cdepi 3aXUCTy TpaB JIIOIUHE YKpaiHA € yYaCHUKOM HAWBAaXKJIMBIIIMX
MIXXHAPOHHUX OTOBOPIiB, cepen skux: Kouseniis Opranizaitii O0'e1HaHIX
Haui#i npo nikBiganito Bcix Gopm auckpuminanii mo/0 xiHok Bix 18 rpyn-
Hs 1979 p., KoHBeHis MpoTH KaTyBaHb Ta iHIINX KOPCTOKUX, HEITIOJCHKHX
a00 TakuXx, 10 NPUHWKYIOTh TiAHICTh, BUJIB ITOBOJKEHHS 1 MTOKapaHHS BiJ
10 rpyans 1984 p., MixxHapoJqHa KOHBEHIS PO JIKBiJamilo BCiX ¢opm
pacoBoi quckpuMiHamii Big 21 rpymas 1965 p. Hama nepxaBa patudikysana
JKeneBchki KOHBeHMIi, SKi «pa3oM 3 J[0JaTKOBHMH HPOTOKOJIAMH PETYIIIO-
I0Th BIIHOCHHHM MDK Jep)KaBaMH y mepiof] 30poifHOI OOpoThOM, a TakKokK
BiTHOCHHH 3 OIVIAY Ha IO OOpOoThOy: PEXMM MOpaHEHUX, BIHCHKOBO-
MOJOHEHUX, YKIAIaHHS Yrol Npo TIepeMup's, MiANHNCAaHHA MHUPHHUX
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JoroBopiB. Jly’ke BaXKJIMBO, IIO BOHHM MICTSITh 3a00pPOHM Ha: IOCSTaHHS
Ha XWUTTS 1 (i3UUHYy HEJOTOpKaHHICTh, a caMe Ha BCi BHJIU BOHMBCTB, Ka-
JIITBO, KOPCTOKE TIOBOKEHHS, TOPTYPHU Ta KaTyBaHHS; B3STTS 3apy4YHHUKIB;
MOCATaHHS HAa JIOJACHKY TiJHICTh, 30KpeMa, OOpa3luBe 1 NPUHHU3INBE
3BEPHEHHS; 3aCy/DKCHHS 1 3aCTOCYBaHHS IOKapaHHS Oe3 IOIepeIHbOro
CYZOBOrO pIlICHHS, BUHECCHOTO HAJEKHHMM YHHOM CYAOM, 32 HasBHOCTI
CyIOBHX TapaHTil, BH3HAHUX HEOOXiTHNMH LHBITI30BAHUMH HAIlisIMH.
lapanaTyeTnscs momomMora XBOpUM i mopaneHHM» [6, c. 147].

BaxxmmBum st Yipaian crano mignucanHs CTaMOyiIbCbKOI KOHBEHIIIT
Ta po3poOka MeXaHi3MiB BHIUIAT MPOMDKHUX pernapariil st HoCTpaxIaiux
BiJl CEKCYaJbHOTO HACHJIBCTBA ITiJ Yac KOH(DIIKTY. Y CydacHOMY MiXHa-
POAHOMY TIpaBi CEKCyaJlbHE HACWJIBCTBO Oifbllle HE PO3IIAIAETHCS
K HEMUHY4Hi «moOiunuid edext» BiliHM. HaykoBmi kBanmigikyloTs Horo
AK I[iJIectipsMOBaHy 30pOro, 110 BUKOPUCTOBYETHCS arpecopoM JUIs JOCsT-
HEHHS BIMCHKOBHX 1 MOMITHYHHX Iineil. 3rimHo 3 PUMCBKEM cTaTyTOM,
CeKCyallbHe HACHJIBCTBO IIiJi 4ac KOHQUIIKTY BKJIIOYA€E HE JIMIIE 3IBaJ-
TYBaHHSA, a i IPUMYCOBY IPOCTHUTYIIIIO, BaTiTHICTh, CTEPUITi3aIil0 a00 OyIh-
Ky 1HIIY ()OpPMY HACHJIBCTBA MOPIBHAHHOI TSDKKOCTI. B ymoBax 30poiHOT
arpecii pp mporm YkpaiHm Taki [ii yacTo KIacH(]iKyIOThCS SK BOEHHI
3JI0YMHN a00 HaBITh O3HAKM TEHOIUIY, OCKIIBKM BOHH CHPSMOBaHI
Ha JEMOpAaTi3allif0 Ta 3HUIICHHS IJCHTHYHOCTI rpymnu. HaykoBii Haroso-
HIYIOTh Ha BAXIUBOCTI IPUHIMIY «IEHTPOBAHOCTI Ha MOCTpaXkJa-
JIUX», 10 Tepeadadae KOHDIACHIIHHICTD, O€3MeKy Ta HaAaHHs KOMILICKCHOT
JIOTIOMOTH 6€3 00MEeXEHHsI CTPOKIB IaBHOCTI JJIsl 37I0YHHY.

AKTH HacuiIbCTBa, BUMHEHI Ha TepHTOpii YKpaiHu, pilryde 3acypKy-
IOThCS CBITOBOIO Ta €Bpomeiicbkoro crinpHoTOol0. Tak, mimepu OBCE
3BEpHYJIM yBary Ha HEOOXiTHOCTI HOCHICHHS MDKHAPOJHHX 3yCHIIb Y MPO-
TUIIT TEHIEPHO 3yMOBJICHOMY HACHJIBCTBY, HATOJOCHIH, IO HACHIBCTBO
3a 03HAKOIO CTATi € HE TIbKH MOPYIICHHSIM IPaB JIFOJUHY, a i CeplO3HOI0
3arpo30r0 3araipHiii Oe3memi. BoHM 3acyamimm He TINBKH BiACBKOBI [ii
B YKpaiHi, a i YHCICHHI BUNIAJKH HACHJIBCTBA, 3 SKUMH TIOB's3aHa 3HEBara
JI0 JIOACHKOT TiIHOCTI, «BUCIIOBUIM TJIHOOKE 3aHETOKOECHHS THM, IO KOH-
(ITIKT CrIpHsie 3pOCTaHHIO 3arpo3 JJIsl XKIHOK, SIKI OMMHSIIOTHCS Y BPa3JIUBHX
YMOBaXx, CTalOTh JKEPTBAMH BOEHHHX 3JI0YHMHIB 1 3a3HAIOTh JOBrOTPUBAIUX
(hi3MYHMX, ICUXOJIOTIYHUX 1 COMIABHUX HachiakiB» [7, ¢. 178].

OTxe, y mepiol BOEHHHX [ii 1 30pOHHUX KOH(QIIKTIB HOCHIIIOIOTHCS
npoOiieMH 3axHuCTy IpaB IKIHOK. 3arocTpIOIOTbCS IMUTaHHS TI'eHIEpHOT
HEpiBHOCTI, MiJBHINYIOTHCS PH3HKH HACHIBCTBA, MAacOBO MOPYLIYFOTBHCS
HallBaXXJIMBINII TIpaBa JXKiHOK. B cBOl depry, BiliHa TpaHCQOpPMYyeE pOIH
KIHKH B CycminbeTBi. JKiHKH IepecTaroTh CIPHHMATHCH BHKIIOYHO K
00’ekTH 3aXUCTy («OKepTBH BIHHW») 1 CTalOTh AKTHBHUMH CyO’€KTaMu
000pOHH, BOJIOHTEpPCTBA Ta JEepXKaBHOTO ympaBimiHHA. KatamizaTopom
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peaybHUX CYCHIJIBHUX 3MIiH CIIyTyBajlo FOPHIUYHE 3aKpIIIEHHS PiBHOCTI
npaB y 30poiiHnx Cuinax YkpaiHu. Y4acTb XKIiHOK y O0MOBHX AisIX € OJHUM
i3 HaWsCKpaBIIMX IPUKIAIB peatizalii NPUHLIUIY T'eHIAEPHOI pPiBHOCTI
B CGKCTpEeMallbHUX yMOBax. [lompu mporpec, akTyaJbHHUMH 3aJIHILAFOTHCS
MIATaHHS BJIOCKOHAJICHHS BIMCHKOBOI JIOTICTUKH IS JKIHOK, IOJOJaHHS
«CKIITHO1 CTeNi» y BIHCHKOBIH i€papXii Ta TOCHIICHHS COIIaJbHOTO 3aXUCTY
*KiHOK-BIIO, sKki HeCcyTh OCHOBHHU Tsrap BHXOBaHHS MdiTe€ll Ta OOTIALY
3a JITHIMH JIOABMH B YMOBaX KpW3W. 3aXHCT IpaB XIiHOK B YMOBax BiifHH
BUMArae He JIMIIE JOTPHUMaHHS MDKHAPOJIHUX HOPM, a I NOCHJIEHHS BiIIIO-
BiJTAJILHOCTI 3a BOEHHI 3104MHU. [lepkaBa MOBHHHA 3a0€3MEUYUTH MEXaHI3MHU
peabiniTamii mocTpaxxaaaux Ta rapaHTyBaTH JKIHKaM IPaBo rojocy y MOBO-
€HHIN BinOynoBi. Po3yMiHHS yciX BHKIHMKIB Ta po3poOka e(peKTHBHHX
CTpaTeriii 3aXMCTy NpaB JKIHOK y BOEHHHUX YMOBAaX € KPHUTHYHO Ba)KJIMBUM
3aBIaHHIM MDKHApOJHOTO IpaBa, T'yMaHiTapHOI OMOMOTH Ta 3a0e3nedeHHs
MHPY Y CBITI.
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MPABOBA OCHOBA MMPOTHU/IIi TPO®ECIHHOMY
BUI'OPAHHIO ITPAINIBHUKIB HA POBOTI

Baxkapiok Jlronmuisia BacusiBaa
O0OKMOp OPUOUHHUX HAYK, npoghecop,
npoghecop xagedpu npusamHo2o npasa IPUOUYHO20 Paxyibmeny,
Yepriseyvkuil Hayionanvru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

[IpoTsiroM OCTaHHIX POKIB IHCTUTYT OXOPOHHM Mpalll 3a3HaB CYTTEBHX
3MiH. Jlucranuniiina nparns, 1 poBizamis TpyIoBOI AiSTIBHOCTI Ta MOB’A3aH1
3 OUM PU3UKH JUIS MEHTAIBHOTO 37I0pPOB’Sl 3MICTHJIM aKIEHT 3aXUCTy
3M0pOB’sl TpaIliBHUKA Bix (Pi3WYHUX, XIMIYHHX, OIOJOTIYHMX Ta IHIOTUX
HeOe3meyHnx (akToOpiB 0 TCHUXOEMOUIWHUX, TMPOMITAKTHKH CTpECY
Ha poOOTi Ta yCYHEHHI HOTO HACTIKIB.

[ToBcrogHe BUKOPHCTaHHS MEPENOBUX TEXHOJOTIH CTABUTH HA MOPSAOK
JICHHUN TUTaHHS (Pi3HYHOTO i MEHTAJIFHOTO 37I0POB’ S MPAIiBHUKIB, O€3MeKH
mpari, 0 3HIKYETHCS BHACTIIOK BENWKOI KOHKYPEHI] Ha PHHKY IpaLli.
CyuacHa mpaiisl, ornocepenkoBaHa iHGOpMaLiiiHUMKU TEXHOJIOTiSIMH, Haba-
rato OiJbII CaMOCTIiHA 3a CBOIM XapaKTEpOM 3 TOYKH 30py TOTO, K caMe
BUKOHY€ThCsI poOoTa. B TO# ke yac nmpalliBHUKH, 3aiHSTI Y BUKOHAHHI TaKol
npari, MoTpeOyIoTh IMOCHICHOTO 3axXHCTy. 3TiJHO JaHHX JOCIiKEHHS,
sKe mpoBeiH y 15 xpaiHax €Bponeicbkuil (GOHI MOJIMIIEHHS YMOB JKUTTS
ta mpani (gani — Eurofound) Ta MOII, «BHacnizok 30UIbIIEeHHS pOoOOYOTO
HaBaHTaXeHH:, 41% MpaIfooYmXx 3a J0MOMOrolo iHdopManiitHO-KOMyHiKa-
MifHAX TEXHOJOTIH BiAYYyBalOTh MiABHUINCHHUN CTpec B MOPIBHAHHI 3 25%
MPAIOI0YMX 11033 JoMoM» [1].

SIK HaroJoOmIyIOTh EKCIEePTH 3 EKOHOMIYHHX 1 COLIaIbHUX IPOTPaM,
«uupoBizamisa — e 0JHAa 3 BU3HAYANBHUX TEHICHIH PO3BUTKY JIOACHKOI
nuBimi3amii, sika ¢opmye OIbII IHKIIO3MBHE CYCHUIBCTBO Ta Kpamii
MEXaHi3MU YIPaBIiHHS, PO3IIMPIOE JOCTYI A0 OXOPOHH 37I0pPOB’sl, OCBITH
Ta 0AHKIBCHKOI CIIPaBH, MiJABMIIYE SKICTh Ta OXOIICHHS JIeP)KaBHUX TTOCIYT,
PO3IIUPIOE CHOCIO CIIBOpAIl JIFOJCH, a TaKOX JA€ 3MOTY CKOPHCTATHCS
OlMBIIMM PO3MAITTSIM TOBapiB 3a HWKYMMHU LiHamu» [2]. Ta mompu psin
nepesar mudposizamii, He cimig 3a0yBaTH HpO Te, IO NO3UTHUBH, SIKi
MOPO/DKEHI HElo, HacaMIlepes MaloTh CIIYKUTH JofuHi-ipani. ToMy, mo-
mepie, B yMOBax IIQpoBi3allii 3acTocyBaHHS TEXHOJOTIH y cdepi HaltMaHO1
mpari Ma€ BiIOyBaTHCh HA OCHOBI JOTPUMAaHHS i TapaHTyBaHHS OCHOBOIIO-
JMOXKHUX TpaB jroauHU. [lo-mpyre, ominka mepeBar nugposizamii B cdepi
HailiMmaHOi TIpalli, HacamIepel, Mae€ 3OiHCHIOBATHUCS 3 TOYKH 30Dy
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BIJINOBITHOCTI iHTE€pecaM NpaliBHUKA Ta PiBHS 330BOJIEHHS HoOro norped ta
iHTepeciB. EQeKTHBHMM IHCTpYMEHTOM BHpILICHHS Li€i IpoOJieMH MOXe
CTaTH TICHA B3a€MOJis JAEpXKaBH Ta pOOOTOAABLIB y cdepi MOKpameHHs
yMOB Tpani, (opMyBaHHS Ta BIOCKOHAJICHHS IIPABOBOI OCHOBH 3aXHCTY
MPALiBHUKIB BiJ] ICHXOCOIIIAIEHIX (PaKTOPIB.

MixHapongHa opraHizamis mpami Ta BeecBiTHS oprasizaimis OXOpPOHH
3/I0pOB’S HArOJIOIIYBAJIM MPO HEOOXITHICTH OMIHKH Ta KOHTPOIIO IICHUXO-
comianpHUX (hakTopiB Ha podouomy micti me B 1984 poui. Posrmsnaroun
3I0pOB’A AK CKIAJHYy MEIUKO-IAeMOTpadiuyHy Ta COIiaJbHO-€KOHOMIYHY
kateropito, excrieptd BOO3 Bu3HAuMiIM BHECOK Di3HUX (hakTopiB y HOro
tdopmyBannsi. B Konsenuii MOIT Ne 155 «IIpo Oe3meky it ririeny mparti
Ta BHpOOHWYe cepenoBuine» 1981 poOKy akIEHTYeTbCs Ha BaXKIMBOCTI
NICUXIYHOTO 3/10pOB’s TpamiBHUKa. 30kpema, B crarti 3 Konsenmii
BCTaHOBJICHO, IO «TEPMiH "30pOB'A" CTOCOBHO Mpalli O3HAYA€E HE TUIBKU
BiJICYTHICTb XBOpOOHW UM HEAYTH, BiH TaKOX YKIIouae (Bi3W4Hi W ICUXidHI
€JIEMEHTH, SKi BIUIMBAIOTh Ha 3/10pOB'S 1 0OE3MOCepeaHBO CTOCYIOTHCS
Oe3nmekw ¥ TirieHW Tpari». 3a3HaueHe BHU3HAUCHHS, IO CYTi, CTaI0
(hyHIAMEHTOM JUIS TOJANbIIO] po3poOKH HOPM OO 3aXHCTY IPAIliBHUKIB
Bil TICHMXOCOLIaNbHMUX pPH3UKIB Ha pobOTI AK HAa MDKHAPOIHOMY,
TaK 1 HAIIOHAJFHUX PIBHSX.

OcCTaHHIMH POKaMH CIIOCTEPIra€ThCsl TCHCHIIIS 10 MOMIUPEHHs mpode-
CIIfHOrO BUTOpaHHSl cepe]] MpPAaliBHHUKIB, SKe IIe HAa3WUBAIOTh «YyMOIO
21 cronitTsy. B ykpaiHChKHX peaisix CKIIaJHICTh B OpraHiaiii yMoB Ipaili,
MOB’s3aHA 3 BIMHOIO, Ba)KKa CKOHOMIYHA CHTYyallis Ta IHIN COI[iaJbHI
YMHHHUKY 1€ OLTbIIe MiCHITIOIOTh eMOIiHEe Hanpy>KeHHs NpaliBHUKIB Ta
NPOBOKYIOTh TpodeciiiHi crpecH. SIKmIO Ha MIANPUEMCTBAX HEMaE
npo¢iTaKTUKA PO(eciitHOro BUTOPaHHs, ¢ HETATUBHO BILTMBAE HE TUTBKU
Ha caMOro MpaliBHAUKA, a i Ha IepCOHAJ B IIJIOMY, 3HIXKYE NTPOTYyKTHBHICTh
mpami. JlaHi HayKOBHX pO3BINOK CBim4aTe Npo Te, MmO mpodeciiiHe
BHUTOPAHHS HeOe3MeuHe, HacaMIiepe]], Ul ICUXI9HOTO 3/I0OPOB’SI.

[IpyumHM Takoro CTaHy y MpamiBHUKIB MOXYTb OyTH pizHuMH. Cepen
HUX «HanpyKeHui rpadik podOTH, MmijBUIIEHEe HABAHTAXEHHS, BIJICYTHICTh
qacy IS MEPEroYHHKY, a00 CTPECH, 3yMOBJICHI IIOJACHHUME 000B’sI3KaMu
(Hanpukaa, CHUIKYBaHHS 31 CKJIAJHMUMHU KJII€HTaMH, BiINOBinaibHa abo
HeOe3neyna pobota). Takok eMOIIHHO BUCHAXYIOTh BHYTPIIIHIA KOHMIIKT,
OB’ si3aHUi 3 poOOTOIO (HANPUKIIA, HEMOXJIMBICTh 30aJaHCyBaTu poOOTy
i ciM’ro, HEBIANOBITHMH poOounii Tpadik, HEMOXKIHMBICTH 3MHUPUTHUCS
3 IHTEHCHBHUM HABaHTA)XEHHSM), HECIPaBeIUIMBA CHCTEMa OIUIAaTH Ipaili,
a00 HaBITH HEPO3YMIHHS CEHCY CBOET poboTm» [3].

SIKIIo po3riasAaTH CXWIBHICTE 10 MpodeciifHOro BUTOpaHHS B KOHTEKCTI
TeHIIepY, TO JKIHKH, HaBaHTAXKEHI TOJTATKOBO JOMAIIHIM MOOYyTOM # cimeii-
HUMH 000B’S3KaMH, 9aCTO MOYYBAIOTHCS (i3UYHO BHCHAKEHHUMH Ha POOOTI
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i OULThII eMOLINHO NepeXUBAIOTh BHUTOPAHHS, HDK YOJOBIKM. 30Kpema,
pesynbratu pociikeHHs Eurofound «Gender Equality Index 2021: Healthy
(«Iapexc renpeproi piBHOcTi 2021: 3710pOB’s») HPOJAEMOHCTPYBANIH, MIO
(OKIHKH YacTillle, HDK YOJIOBIKH, CTPaKHAIOTH BiJ BUTOpaHHA B bBembrii,
Yexii, Himeuunni Ta Hinepmangax. B iHmmx kpaiHax, Hampukiam, ABCTpii,
Oinmnsaaii Ta C0BeHii, CyTTEBOTO T€HAEPHOTO PO3PHBY, CXOXKe, HEMae» [4].

B Vkpaini mpamiBHHKH He 3aXWINCHI Ha 3aKOHOAABUOMY piBHI Bif
HACIIIAKIB, TOB’sA3aHUX 31 cTpecoM Ha poboTi. 3 1 cigns 2027 poky Ykpaina
odimiitHo mepexoauts Ha MKX-11 BiamoBimHo 1m0 «OrmepamiifHoro miaHy
nepexony YkpaiHu Ha MiXHapoIHY CTaTUCTUUHY KiacH(ikaliio XBopoO
Ta CHOPIJHEHHX IPOOJIEM OXOPOHH 3I0POB’Sl OIUHAILATOTO MEPErIILy
Ha 2025-2026 pokm», 3aTBeppkeHoro Hakazom MO3 Ne 703 Bix 23 kBiTHS
2025 poxy. MO3 Vkpainum pgae BHU3HAYEHHS TOHATTS «mpodeciiine
BUTOpaHHS» 1 HasuBae Horo mnpu4yuHU: «l) HaaMipHE HaBaHTaKCHHS;
2) HediTKi 000B’sI3KM; 3) MOHOTOHHICTE; 4) HEMIATPUMYIOYE CEpPEIOBHIIE;
5) HepiBHOBara Mik poOoTOI0 Ta ocobuctuM kutTam» [5]. Tlpodeciiine
BHTOPAHHS Ha poOOTi B HaIIii KpaiHi He BBAXKAETHCS XBOPOOOIO, BIAIOBIIHO
ftoro Hemae # y Ilepeniky mpodeciitanx 3axBoproBanb. «IIpoTe, BOHO MOXke
BBAKATHCSA XBOpPOOOIO, SKIIO JIIOAMHA BHACIIIOK HBOTO HE B 3MO3i
MPAIfOBAaTH, al€é OCHOBHUM [iarHO30M B IIbOMY BHIIQJIKy BCE€ OJHO Oyne
OJIMH 13 MCUXIYHUX PO3JaaiB (HAIpUKJIad, CTaH Jenpecii, po3iaa amanTaiiii,
CTpec-peaxilist ToIo). Y TakOMy pa3i BUTOPaHHS MOXKe OyTH BH3HAYCHE SIK
JIOJIATKOBHMH liarHO3, a aKTHBHE JIKYBaHHs OyJlle NMpH3HAueHe AJIsl OCHOB-
HOTro posnany. JIikyBaHHS miqOUpaeThCs HIUBITYaTBHO 1 MOXE BKIIFOYATH,
HalpHKJaJ, CTPec-MEHEDKMEHT, MeIUKaMEHTO3HEe JIIKYBaHHS a00 IICHXO-
Teparito» [S].

Cepen 3axoniB CaMOAONOMOTH W TPOQLIAKTHKHA TPOQecifHOrO BHUTO-
paHHS HA3WBAIOTh JOTpUMaHHS KoHuenmii Work-life balance, npakTuku
eMOIIHHOI po3psAAKu i TypOoTH mpo cebe. Arne, Hacammepen, HEOOXiTHO
peartizoByBaTH mporpamu rcuxocouiansaoi miarpumkn (gami-I1ICIT) nparis-
HUKIB Ha poOOTi Ha JIOKaJIFHOMY piBHI. 30KpeMa, Ha OCHOBI aHaJizy mOTped
NepcoHaly poOOTOAABIIM MOTPIOHO PO3POOMTH Ta 3aTBEPIAMTH MUCEMOBY
noiituky mono I[ICII y BOeHHWIA 1 MiCISBOEHHWE mepioau, 30KpeMa
i mpoginakTuky npodeciiHoro Buropanss. OpieHTHPOM Uit poOOTOABIIs
il yac MpUHHATTA pimeHHs Ta peanizauii nporpamu IICII npauiBHUKIB
Ha poOOYUX MICISIX MArOTh CTaTu «MeTOAMYHI PEKOMEHIAIIl 010 3ampo-
Ba/DKEHHS NICHXOCOLaJIbHOT MIATPUMKU Ha poOOYOMY MICIi», po3poliieHi
Jlep>xaBHOIO ci1y>k0010 YKpaiHU 3 MUTaHb Hpari.

Cepen 3axoniB nmpo¢inakTHKH mpodeciifHoro BUropaHHs, ki He MOTpe-
OyI0Th TOJATKOBOTO (hiHAHCYBaHHS 3 OOKY POOOTONABIIS, ajie JO3BOJITIOTH
3HU3HUTHU PiBeHb MPO(ECiiiHOro BUTOpaHHs, B TOMY YHCII i YHUKHYTH PU3UK
HOro HacTaHHA, MOXKYTh BIIPOBAKYBAaTHCS, A€ 1€ JAO3BOJSIE BUPOOHWYMIT
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NIpOIIEC, Mepexis] MpamiBHUKIB Ha THYYKHH PeXHUM poO0UYOoro 4acy, BCTaHOB-
JICHHSI JTOJaTKOBHX IIEPEPB, MOHITOPHHI 00’eMy mpodeciiiHnx 000B’sI3KiB
NepCOHally, BKJIIOYAIOYM OLIHKY PEaTiCTHYHOCTI iX BHKOHAHHS, MyOJidHe
BHU3HAaHHS CS(QEKTHBHOCTI Tpalli, Bif3HAYECHHS JOCSATHEHb Ta KBaui(ikarii
MPAIiBHUKIB. 3aCTOCYBaHHS 3a3HauCHHX 3aXOIiB CIPHATHME MOKPALICHHIO
EMOLIHOr0 CTaHy NPaliBHUKIB, iX MEHTAIBHOTO 37I0POB’S i THM CaMHM
MOJKe 3ar00irTH cTpecy i mogaispIoMy npodeciiiHoMy BUTOpaHHIO.

Tox momokm B YkpaiHi cdepa mpodeciiHOro BHTOpaHHS Ha POOOTI
3HAXOIMTHCS 1032 MEKAaMH LIEHTPAJIi30BaHOTO IIPaBOBOTO PETyJIIOBAaHHS, HA
JIOKaJILHOMY piBHI BJIAaCHUKH Oi3Hecy Ta poOOTOMAaBI MalOTh BXXHUBATH BCi
HEOOXITHUX 3aXO0/iB JUIs TOTO, 10 HONEPEIUTH IpodeciiiHe BUTOpaHHS, K
(hakTop mectabinmizamii coiaIbHO-TPYIOBUX BiTHOCHH, SIKUH JAECTPYKTUBHO
BIUIMBA€E HE JIMIIE Oe3rocepeIHbO Ha MPalliBHUKA, ajle i Ha BCIX yYacHUKIB
TPY/IOBHX BiZTHOCHH.
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OBMEJKEHHSI CBOBO/IM CJIOBA B YMOBAX BOEHHOTI'O
CTAHY: TPOBJEMU 3ABE3NEYEHHS JEMOKPATHYHUX
CTAHJAPTIB TA IH®GOPMALIITHOI BE3NEKHU JEPKABU
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M. Kuis, Yxpaina

CBoOozia ciioBa € OJHI€I0 3 OCHOBOIIOJIOXKHHUX 3acaj] JEMOKPAaTHYHOTO
PO3BUTKY CYCHITbCTBA Ta BAXKJIMBUM EJIEMEHTOM CHCTEMH T'apaHTYBaHHS
npaB i cBoOon JronuHM. BomHOYac B yMOBaX BOEHHOTO CTaHy, 30KpeMa
TMICJIS TTOYaTKy MOBHOMACIITaOHOI 30poifHOI arpecii pociiickkoi Qemepartii
npotu Ykpainu 24 miotoro 2022 poky, MUTaHHS peaji3allii Ihoro Ipasa
HaOYII0 0COOIMBOI CYCITUTBHOT Ta TIPABOBOT 3HAYYIIOCTI.

3a ymoB BiifHM iH(pOpPMamiHHUI TPOCTIp CTAaE HE JHIIE CEPEIOBHUILEM
JUIs TIOLIMPEHHs iH(pOpMaIlii Ta BHpPaXXEHHsS MOMNIAIIB, & i 1HCTPYMEHTOM
BIUIMBY Ha TPOMAJICHKY CBiIOMICTh, HAIliOHAIBbHY Oe3leKky Ta 00OpOHO-
3IATHICTh JiepKaBu. [HGOpMAIiHMKA MPOCTIp MOXXE BUKOPHCTOBYBATHCS
BOPOTOM SIK MeXaHi3M MOUIMpeHHs Je3iHdopMalii, MaHIMyJISITHBHIX
MOBIZIOMJICHb, MPOTaraHay Ta iH(GOpMaliifHO-IICHXOJIOTIYHOTO BIUIUBY, LIO
CTBOPIOE 3arpo3y MPaBOMOPSIIKY, CYCHUTBHIN CTaOLIBHOCTI Ta HAI[IOHATBHIH
enHocTi. OcoOnMBO HEOE3NMEeUHNM € TIOMINPEHHST HeJJOCTOBIpHOI iH(popMaril
mono mepediry OoWOBHMX [iif, AISJIBHOCTI OpraHiB JepikKaBHOI BIIAAW YU
36poiinux Cun YKpaiHH, OCKUIBKH II€ MOXE CIIPUYMHITH MaHIi9HI HacTpol
cepen HaceNIeHHs, MAPUBATH JOBIpY 0 AEpXKaBHUX iHCTHTYyLiH. BomHowac
ICHye pH3HK, IO JEpkaBHAa Biajga, IOCHJIAIOYMCh HA HEOOXiTHICTH
3a0e3IeveHHs HallilOHAIBHOT Oe3MeKn Ta 60poThOH 3 1e3iH(opMaIri€ro, MoXe
BUKOPHCTOBYBATH MEXaHI3MH OOMEXEHHS CBOOOIW CiIOBa AJI HAAMIPHOTO
KOHTPOJIIO Haja iH(GOpMAIiiHUM MPOCTOPOM ab0 OOMEKEHHS IisUTbHOCTI
HEe3aIeKHUX Menia. Y TakuX yMOBax BHHHMKAae HeOe3leKa MOCHICHHS
LEH3YpH, 3MEHIICHHS PIBHSA MPO30POCTI AISJIBHOCTI OpraHiB JepikaBHOT
BJIaJH, IO MOKE HETaTHBHO IIO3HAYaTHUCS Ha JIEMOKPATHYHHX MpOIecax
y nepxkasi. KpiMm Toro, HagMipHe BTpy4aHHs AepkKaBH B iH(oOpMauiiHy
chepy MOXe IPHU3BECTH JO NOPYIIEHHS IpaBa TIPOMaAsH Ha JOCTYI
JI0 00’eKTHBHOI Ta Pi3HOCTOPOHHBOI iH(popmanii. Came TOoMy mpobIema
BU3HAYCHHS MEX JOIyCTUMOTOo OOMEKeHHS CBOOOIM CIIOBA B yMOBAax
BOEHHOTO CTaHy IOCTA€ SIK OAHA 3 KJIIOYOBHX Yy KOHTEKCTI 3a0e3medeHHs
OamaHcy MK IEMOKPaTHYHHMH ITIHHOCTSIMH, MPaBaMU JIOJUHHA Ta MOTpe-
O6amu iH(popmamiitHOi Oe3rekn Aep)kaBU. BakKIMBHUM AaclEKTOM y IHOMY
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KOHTEKCTI € JOTPUMaHHs MPHUHIMITY IPONOPLIHHOCTI, BiIIIOBIIHO IO SIKOTO
Oynb-siKi OOME)XEHHsI TpaB JIIOJAWHHM TMOBHMHHI OyTH 3aKOHHMMH, OOIpYyH-
TOBaHMMH, THMYAaCOBUMH Ta HEoOXimHMMH. JIuiie 3a yMOBH 30epekeHHs
OamaHcy MOMXJIMBO 3a0€3MeUuTH ePEKTHBHY MPOTHIIIO iH(OpMaIiitHuM
3arpo3aM 0e3 NopynIieHHs pyHAaMEeHTaIbHAX IEMOKPAaTHYHNX CTAaHAAPTIB.

Hacammepen citiji 3a3Ha4UTH, IO MPAaBO Ha CBOOOJY CIIOBA € CKIIAJ0BOO
IIUPIIOrO TIpaBa Ha CBOOOLY BHUPaXEHHA NOITALIB, SKE HAJICKHUTh
o GyHAaMEHTANBHHUX MpaB JMIOAWHWA. B YkpaiHi Ile mpaBO rapaHTYyeThCA
Koncrurynieto Ykpainu, 30kpema ctartsamu 34, 36 ta 56, a TakoX 3aKpir-
JIFOETHCS y HU3I MIXKHAPOIHO-TIPABOBHX aKTiB, cepel sikux crarts 10 €Bpo-
NeichbKoi KOHBEHIIT PO 3aXKCT MpaB JIIOJAUHU i OCHOBOIIOJIOXKHUX CBOOO
Ta cTarTs 19 MiXHApOIHOTO MakTy MpPO TPOMAJSHCBHKI 1 IMOJITHYHI IpaBa
1966 poky. BoaHouac MiKHApOIHO-TIPABOBI CTaHAAPTH IependavdaroTh
MOXJIUBICTE OOMEXEHHsI CBOOOM BHPa)KEHHS IOTJIIIIB y BHIIAIKaX, KOIU
e € HeOOXiTHUM I 3a0€3MeUCHHST HAIllOHABFHOI OE3MeKH, TPOMaICHKOTO
MOPSAKY, TEPUTOPIaNbHOI MUTICHOCTI JAEp:KaBH, 3aXUCTy IpaB i cBOOOIX
iHMAX 0cib abo 3amobiraHHs MOMUPEHHIO iH(OpPMAIIii, IO MOKE CTAHOBHUTH
cycninbHy HeOesmeky. OmHak Taki OOMEXEHHS HE MOXYTh OYTH JOBiNIb-
HUMU Ta TIOBHHHI BIJNOBiAaTH YITKO BH3HAYCHUM JIEMOKPATHIHUM
kpurepisim. Ha mymxy B. IlarkpaToBoi, 0OMexeHHS CBOOOAN CIIOBa MalOTh
BINIOBIiJaTH [BOM OCHOBHHM YMOBaM: MNPHHIHUIY MPOMOPIIHHOCTI Ta
NPUHLOUIY BiAmoBinHocTi. [IpUHIMO TPOMOPUIHHOCTI MOJNSTaE y TOMY,
10 OOMEKEeHHsSI He MOBHHHI IEPEBHIIYBaTH MEX, HEOOXIIHUX Ul IOCSAT-
HEHHS JIETITUMHOI METH, a BTPYYaHHs Jep’KaBH y MpaBo Ha cBOOOY cioBa
Mae OyTH MiHIMaibHO HeoOXximuuMm. [IpmHIMD BimnoBigHOCTI mepenbauae,
IO Taki OOMEXEHHs IOBHHHI 3aCTOCOBYBAaTHCS BHUKJIIOYHO B iHTEpecax
MIPOKOI TPOMAICHKOCTI, OyTH OOTPYHTOBAaHHMH CYCITUTBHOIO HEOOX1THICTIO
Ta CHPsIMOBaHMMH Ha 3aXKCT IPaB i CBOOO JIFOIMHY, HAL[IOHATEHOT Oe3MeKH
YH IEMOKpaTUYHOTO JIaay AepkasH [1, c. 84].

Bapto 3a3maumtH, mo OOMEXeHHs TpaB i CBOOOA IIOAWHUA HAaBITh
B YMOBax BiffHM BHMAarae Bill JAep)KaBU HAJIC)KHOTO OOTPYHTYBaHHS, JOTPH-
ManHs KoHcTuTylii Ta BpaxyBaHHS MIKHApOIHUX CTaHAAPTIB, a OymIb-sKi
oOMe)XeHHSI KOHBEHIIIMHMX abo mependadeHNX HOPMaMH MIiXKXHApPOTHOTO
MpaBa MpaB MalOTh BCTAHOBIIOBATHCS 3aKoHOM [2, c. 32]. To6To B ymoBax
BOEHHOTO CTaHy IpaBO Ha CBOOOJY ClIOBa HE BTpayae CBOTO 3HAYCHHS,
OllHAK MeXaHi3MHM Horo peaiizauii 3a3HalOTh MEBHUX TpaHCHOPMAIIii.
JlepxaBa MOKe 3alpOBAKYBaTH JOJATKOBI OOMEKEHHS MO0 MOIITHPEHHS
iH(opMallii, sska MOXKE 3aBJIaTH KO 00OPOHO3IATHOCTI KpaiHu abo OyTu
BUKOPHCTaHOIO BOPOTOM y Meax iH(opManiitHo1 BiHH.

€BpONEHChKI EMOKpaTUYHI CTaHAApPTH IependavyaroTh, IO HAaBITh
B yMOBaX KpH30BHX CHUTYyalliii Jep)kaBa HE MOXE IOBHICTIO YCYHYTH
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IUTIOPAJIi3M TYMOK ab0 BCTAHOBHTH TOTalbHY LeH3ypy. IIporuais indop-
MAIiifHIM MAaHIIyJIAIIIM TOBHHHA 3IMCHIOBATUCS MUITXOM ITiIBHIIICHHS
PiBHS MeJliarpaMOTHOCTI HAaCeJIeHHS], IITPUMKH HE3aJIeKHOT J)KYPHATICTHKH,
PO3BUTKY KpPUTHYHOI'O MHCJIEHHS Ta 3a0e3nedeHHs Mpo3opocTi iHGop-
MaIiifHO1 moiTHKY AepkaBd. CaMe Taki MEXaHi3MH BBa)KAIOTHCS HAHOLIBII
e(eKTUBHIMH Y IEMOKPATHIHOMY CYCITUIBCTBI, OCKUIBKH BOHH CIIPSIMOBaHI
He Ha OOME)KeHHsI CBOOOH CIIOBa, a Ha (hOpPMYyBaHHS CTIHKOCTI CyCITLTbCTBA
o ne3indopMartii, mpormarasay Ta iHIMX iHGOpMAIliHUX 3arpo3 [3, c. 23].
BopHouac nutaHHS eEeKTHBHOCTI 3a3HAUEHHX 3aXOIB B yMOBaX CydacHOI
arpecuBHOI BifHM € JOBOJI AMCKyCiifHMM. 30KpeMa, MiABHINCHHS PpiBHSA
MeiarpaMOTHOCTI HaceJIeHHsI CJiJl PO3IJIsgaTu pajlle sK JTOBFOCTPOKOBHI
CTpaTeriYHuil HalpsiM PO3BUTKY CYCIILJIbCTBA, PE3YJIbTATH peanizalii sSIKoro
MPOSIBIISIFOTHCS. MTOCTYIOBO Ta MOTPeOYIOTh 3HAYyHOro 4acy. Haromictb B
yMOBax BOEHHOTO CTaHy JepkaBa 3MyII€Ha pearyBaTH Ha iH(popMarliiHi
3arpo3u OIEPaTHUBHO, 3aCTOCOBYIOUM OUTBII IIBHIKI Ta Ji€BI MEXaHi3MHU
3aXHCTy 1H(OPMAIIIHOTO MPOCTOpY. Y TaKUX yMOBaX 0COOJIMBOTO 3HAYECHHS
HaOyBae HEOOXiMHICTh 3a0€3MeUeHHS OaIaHCY MiX €(PEKTHBHOIO MPOTHIIEI0
nesingopmarii Ta JOTPUMAaHHIM —(YHAAMEHTANBHUX JIEMOKPATHYHUX
TIPHUHITAIIIB.

Tak, y cy4acHMX yMoBax 0OcOOJHMBOI akTyaJlbHOCTI HaOyBae THTaHHSI
MIPAaBOBOTO DETYJIIOBAaHHSA MiSUTBHOCTI COIIaIbHUX MEpeX, MECEHIKEpiB
Ta iHIWMX EQpoBUX MmiIatdopM, sKi CTalW OJHUM i3 TOJOBHHUX JKepeln
OoTpUMaHHsl Ta TolnupeHHs iHdopmauii. [loBHOMaciiTabHa BiitHa mpoze-
MOHCTpyBaJla, 10 Takuii 1udpoBuil iHGOpMaLiiiHUI npOCTIp MOXKe
BUKOPHCTOBYBATHCS HE JIHMIIE SIK €(EeKTUBHHH IHCTPYMEHT iH(pOpMAIiiHO-
MICUXOJIOTIYHOTO BIUIMBY, TONIMPEHHS He3iH(dopMarlii, KOOpIUHAIi IMpo-
MaraHJUCTChbKUX KammaHii. OcoOluBy poiib y IIbOMY IIPOIECi BiirpaioTh
aHoHiMHI Telegram-kaHamu Ta iHmi ToIaThopMu, MeXaHI3MHU (QYHKIIOHY-
BaHHA SKHX 4YacTO B3aJIMIIAIOTHCS HENPO30PHMHU SIK AL CYCIIUIBCTBA,
Tak i g nepxkasu. [Ipu nmpomy, okpemi Telegram-kaHamu HaBiTH aKTHBHO
PEKJIaMyIOTh MOJJIMBICTb PO3MIIIEHHS 3aMOBHUX HOBMH JJISI IXHBOI ayu-
TOpii HA KOMEpUIHHUX yMOBaX, IO ampiopi CTaBUTh i MUTAaHHS JOCTO-
BipHICTH OyAb-SKUX HOBHH, SIKi OyJTH TaM po3MiIIeHi.

VY 3B’3Ky 3 IMM 3HayHMH CYCHUJIbHUI pe3oHaHC BUKIMKaB [Ipoekt
3aKoHy PO BHECEHHS 3MiH JI0 JIESIKHUX 3aKOHIB YKpalHHU 110JJ0 PeryJIIOBaHHS
JUSUTBHOCTI  TUIaTGOpM  CHUIBHOTO JocTymy a0 iHdopmarii, uepe3 siKi
MOMIUPIOEThC MacoBa iH(opmargiss Ne 11115 Big 25.03.2024 (Oinbm
Bigomuii y 3MI sk 3akoHonpoekT Ne 11115 mpo perysroBaHHsI MECEHIKepiB
ta Telegram), sikuii mependavyae MOMJIMBICTH 3aCTOCYBaHHS INTpaHUX
CaHKIIi, 0OMEeXeHHs IOCTymy abo HaBiTh ONIOKYBaHHS pecypciB y pasi
MOPYIICHHS BHMOT 3aKOHOJABCTBA, 30KpeMa IIONO MPO30pPOCTi CTPYKTYypH
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BJIACHOCTI, CHIBIpalli 3 AEp>KaBHUMH OpraHaM{ Ta MPOTHIIl MOIIMPEHHIO
nesindopmanii. Xoya Horo Meroro € rapMoHi3alis yKpaiHChKOTo iHGOp-
MAIlIITHOTO POCTOPY 3 €BpONEHchkUM AKTOM mpo mudposi mocayru (DSA)
HOro peajbHOI0 METOI0 € PO3KPUTH CTPYKTYpH BIIACHOCTI Ta JKeperna
(hinaHcyBaHHS aHOHIMHHX Telegram-kaHalliB Ta IHIIUX PECypCiB Y MECEH/I-
JKepax.

IHimiaTopu 3aKOHOJABUMX 3MiH apTyMEHTYIOTH iX HEOOXimHICTIO 3a0e3-
nmedeHHs iH(opMariitHoi Oe3meku Aep)kaBU B yMOBax TiOpuaHOI BifHH
Ta 3aXUCTy CYCIIJIbCTBA Bifl BOPO’KOI MPOMAraHay, sika aKTUBHO IOLIMPIO-
eTbesi uepe3 nu¢poBi miathpopmu. Ha QyMKy HpUXWIBHHKIB MOCHIICHHS
JICPYKABHOT'O PErYJIIOBaHHS, HCKOHTPOJIbOBaHE (DYHKI[IOHYBAHHS COLIATBHUX
MEpeX 1 MEceH/KEpIiB CTBOPIOE 3HAUHI PU3HMKH JUIS HalliOHAIBHOI Oe3MeKH,
OCKIJIbKM 4Yepe3 HHX MOXKYThb IOIIUPIOBATHCS (DEHKOBI IOBIIOMIICHHS,
MaHIMyJIATUBHI HApaTHBH, 3aKIUKH IO JECTa0LTi3alii CUTYyallil B JepiKaBi
abo iHdopmaris, o Moxe OyTH BUKOPHUCTaHA MPOTUBHUKOM y BiCHKOBHX
nisx [4].

BopHodac KpUTHKH TTOIOHAX 3aKOHOIaBYMX IHIIIATUB 3BEPTAIOTH YBary
Ha PHU3WKMA HAAMIPHOTO BTPYYaHHS AepkaBH y cdepy cBOOOIHM CIIOBA.
30kpeMa, iCHYIOTh TOOOIOBaHHS, IO HEUiTKI abo HaaTo MIHpPOKi (opmy-
JIOBaHHS y 3aKOHOMPOEKTI MOXYTh CTaTH IIICTaBOIO IS BHOIPKOBOTO
3aCTOCYBaHHS INependaueHnX HUM OOMEKEHb, MOCHJICHHS KOHTPOIIO Hax
iH(OpMAIIITHUM IIPOCTOPOM.

[Ipu upoMy, y HayKOBOMY CEpE/IOBHINI AaBHO HArOJIOIIYETHCS yBara
Ha HEOOXIJHOCTI YITKOrO HOPMAaTHUBHO-IIPAaBOBOTO BHU3HAUEHHS KPUTEPIiB
JIONYCTUMOTO OOMEKeHHSI CBOOOAM CJIOBa B YMOBaX BOEHHOTO CTaHy.
BifcyTHICTh KOHKPETHHX MEX 1 IPaBOBUX TapaHTIH MOXKe NPU3BOJUTH
JI0 BHOIPKOBOTO 3aCTOCYBaHHS 3aKOHOAABCTBA, CTBOPIOBATH IIPABOBY
HEBU3HAYCHICTP JUIS )KYPHATICTIB, Melia Ta BIaCHE KOPUCTYBadiB MIUPPOBUX
wiatGopM, a TaKOX IMiABUIIYBATH pU3HK 3JOBXHWBAHHSA BIaJHUMH
MOBHOBaKEHHAMH [5, c. 448]. Came ToOMy Ba)XJIUBUM 3aBIaHHSAM € BHUPOO-
JICHHA TaKAX MEXaHI3MIB pPETryIIOBaHHA iH(OOPMAIIIHOTO IPOCTOPY, SKi,
3 OHHOTO OOKYy, MO3BOJATHMYTH €()EKTUBHO NPOTHIIATH Ie3iHpopmartii
Ta iHGOPMAIIfHIM 3arpo3am, a 3 1HIIOTO He NOPYIIYIOTh MpaBa Ha IOCTYTI
Jo iHopmarii Ta IIropaTi3My TyMOK.

TakuM 4YMHOM, B yMOBAaX BOEHHOTO CTaHy CBOOOZA CJIOBA 3aIUILIAETHCS
OIHUM 13 (pyHIIAMEHTAIILHUX TIPaB JIIOAWMHM, peajlizallis SKOro MOXe 3a3Ha-
BaTH OOMEKEHb 33Ul 3aXKCTy HAIllOHAJBHOI Oe3neku Ta iH(OPMAIHHOTO
npocTopy nepxkaBu. [ToBHOMacmTabHa BiiiHA TPOJAEMOHCTPYBaia, 1o iHdop-
Mallis 31aTHa OyTH He JIMIle IHCTPYMEHTOM KOMYHIKallii, a i 30po€ro, BATOMHM
3ac000M BEJICHHS BilfHH, MOIIMPEHHS NpOaraHay ta aesingopmariii. BogHouac
HaBITh y KPU30BHX YMOBax JiepKaBa IIOBUHHA 3a0€3IIeUyBaTH IPONOPIIHHICTh
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O0OMEKEeHb Ta HE JIOIyCKAaTH BCTAHOBJIEHHS HaJMIpPHOTO KOHTPOJIIO Haj Mejia.
EdexruBna nporunis nesindopmariii Mae MoeqHyBaTH MPaBOBI MEXaHI3MH Ta
MIATPUMKY HE3aJIeXHOT KypHasticThKH. Jluine 3a ymMoBH 30epexeHHs OanaHcy
MDK CBOOOIOIO CIIOBa Ta iH(OPMAIIHHOI OE3IEKOI0 MOXKIUBO 3a0e3MeUUTH
(hyHKITIOHYyBaHHS IEMOKPATHYHOTO CYCITUIECTBA B YMOBAX BilfHU.
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Contemporary wartime challenges significantly transform the educa-
tional landscape of Ukraine, particularly the system of training cadets
in military and law enforcement educational institutions. The conditions
of martial law entail heightened requirements for the professional
competence of future specialists in the security and defense sector, while
simultaneously emphasizing the necessity of strict adherence to human
rights and the norms of international humanitarian law [5].

In this context, professionally oriented foreign language instruction
acquires a qualitatively new significance. It extends beyond traditional
language training and emerges as an important factor in shaping legal
culture, ethical thinking, and the ability to act in accordance with inter-
national standards [6].

The issue of ensuring human rights in wartime conditions has become
a subject of active scholarly reflection in both national and international
discourse. According to the provisions of national legislation, in particular
the Constitution of Ukraine, the state has the right to restrict certain rights
and freedoms under martial law [1; 2]. At the same time, such restrictions
must comply with the principles of legality, necessity, and proportionality,
which are fundamental to the rule of law [5].

Alongside this, there exists a set of inalienable rights that are not subject
to restriction even under states of emergency [1]. Such a legal framework
establishes a complex balance between ensuring national security and
upholding humanistic values. Awareness of this balance constitutes an
essential component of the professional training of future military personnel
and law enforcement officers.

In this regard, cadet training should be comprehensive in nature,
integrating tactical, technical, and legal components. Of particular impor-
tance is the ability to make decisions under conditions of uncertainty while
complying with national legislation [3] and the requirements of the legal
regime of martial law introduced by the Decree of the President of Ukraine
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[4]. At the same time, it is essential to develop the ability to rapidly assess
legal situations arising in the course of official duties, particularly under
conditions of time constraints, information scarcity, and heightened risk
levels. Such training presupposes not only the acquisition of normative legal
acts but also the development of skills for their practical application
in a dynamic operational environment.

Foreign language education serves as an important tool for shaping
cadets’ legal awareness. The integration of human rights issues into the
content of foreign language instruction creates prerequisites for a deeper
understanding of international human rights standards. In particular,
this involves the study of such categories as the prohibition of torture,
the right to life, and the right to a fair trial, which are universal in nature and
are recognized by the international community as absolute rights. The use
of authentic materials, including international legal instruments, analytical
reports, and public speeches by representatives of state institutions,
contributes to the formation of a comprehensive understanding of contem-
porary approaches to human rights protection, as well as to an awareness
of the mechanisms for their implementation in conditions of armed conflict.

At the same time, foreign language training provides access to materials
of international organizations such as the United Nations and the Council
of Europe, enabling cadets to become familiar with the practices of imple-
menting human rights standards in different countries. This contributes to
the development of intercultural competence, which is a necessary condition
for effective professional activity in the context of international cooperation.
Furthermore, proficiency in a foreign language expands opportunities
for participation in joint training sessions, exercises, and peacekeeping
operations, where the ability to communicate clearly and accurately
in a multinational environment is of particular importance.

Of particular relevance is the development of critical thinking in the
process of foreign language learning. Cadets acquire skills in analyzing
information, identifying manipulative influences, and forming a well-
grounded position on complex legal and ethical issues, which is extremely
important in the context of information warfare [6]. In this regard, the use of
discussion-based methods, debates, case study analysis, and situational tasks
in a foreign language is appropriate, as it enables the integration of language
training with the development of analytical abilities.

Thus, professionally oriented foreign language instruction for cadets
functions not only as a supplementary component of the educational process
but also as an essential element in the development of their professional
competence. It ensures the integration of legal knowledge, communicative
skills, and ethical orientations, which are necessary for the effective
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performance of official duties in the context of wartime challenges and for
adherence to human rights standards.
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B ymoBax 3ampoBamkeHHS B YKpaiHi IPaBOBOTO PEXHMY BOEHHOTO
CTaHy CYTTE€BO 3POCTa€ pOIb KPHUMIHAIBHOI OCTHINI SK IHCTPYMEHTY
3a0e3eveHHs] HaIllOHATbHOI Oe3MeKH, IMPaBOMOPSIAKY Ta CTaOLIBHOCTI
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Jiep>kaBu. 30poiiHa arpecis 3yMOBIIIOE HEOOXIHICTh ONEPaTUBHOIO peary-
BaHHS Ha HOBI BUKJIMKH, 30KpEMa pO3CITiJyBaHHS BOEHHUX 3JIOYMHIB,
NpOTUAII0 KoslabopauiiHid JisTIBHOCTI Ta IHIIMM KPUMIHAIBHUM MpPaBO-
MOPYIICHHSM, III0 CTAHOBIIATH 3arpo3y AepXaBHiil Oe3meri.

HesBakaroun Ha Te, mo B Koncrurynii YkpaiHu «KOHCTUTYILIHHI ITpaBa
i cBOOOIM IIOOWHM 1 TPOMAASHAHA HE MOXYTh OyTH OoOMexeHi...» [l],
B YMOBaX BOEHHOTO CTaHy PO3LIMPEHHS ITOBHOBAXEHb INPABOOXOPOHHHX
OpraHiB Ta 3aIpPOBAHKEHHS CIIELIaNbHUX MPOIECYabHUX MEXaHi3MiB MO-
KYTh 00 ’€KTHBHO CYIPOBOKYBATHCS TMEBHHUMH OOMEXEHHSIMH OKPEMHUX
npaB i cBOOOJ JIOMUHU. Y I[bOMY KOHTEKCTI OCOOJMBOI aKTyaJIbHOCTI Ha-
OyBae mpoOiema 3a0e3medyeHHs OagaHCy MK MOTpeOdaMy HallioHAJIbHOI
Oe3rexku Ta HEOOXITHICTIO HEYXWJIBHOTO NOTPUMAaHHS (yHIaMEHTAIbHUX
npaB JIIOAWHM, rapaHToBaHuX KoHcTuTyliero YKpaiHM Ta MiDKHApOIHO-
NpaBOBUMHM akTaMu. HamioHanbHa Oe3reka € OJHI€I0 3 KIIOYOBHX (DyHKIIIH
JIepKaBH, IO Iepeadadae 3axXuCT CyBEPEHITETY, TEPUTOPIabHOI MITICHOCTI,
KOHCTHTYLINHOTO Jagy Ta IHIINX >KUTTEBO BaKIMBUX IHTEPECIB Jep)KaBU
1 cycmiibpeTBa. B yMOBax BOEHHOTO CTaHy ii 3HAYEHHS 3pOCTAE, IO 3YMOB-
JIFOE PO3LUIMPEHHS IHCTPYMEHTIB JIep)KaBHOTO BILIMBY, 30KpemMa y cdepi Kpu-
MIHQJIBHOT FOCTHIIIT.

Bomnodac mpaBa i cBoOOmM MOAWMHKA € 0a30BOIO I[IHHICTIO JEMOKpa-
TUYHOTO CYCIIBCTBA Ta rapaHTyloThcs KoHcTuTylieo YkpaiHu, KpuMi-
HAJIbHUM TIPOIECyalbHUM 3aKOHOJABCTBOM 1 MIXXHapOIHHMH IPaBOBHMU
aktaMHd. Y KPHMIHAJIBHOMY IMPOIIECI BOHM PEATi3yIOTHCSA 4Yepe3 CHCTEMY
MpOLECYIbHUX TapaHTii, 30KpeMa NMpaBo Ha CIIPaBEUIMBUIL CyA, MPE3yMII-
IiI0 HEBHMHYBATOCTi, IPaBO Ha 3aXHCT 1 3a00pOHY KaTyBaHb, III0 BU3HAYEHO
cT. 6 €Bponelicbkoi KOHBEHIIT 3 mpaB mroxuHu [2]. Bapro miakpeciautu
KIIIOUYOBMH TPHHIOWI, IO 3a0e3Medye y3TODKEHHS I1HTEpeciB Iep)kaBh
Ta 0cOOH, ILle MPHHIMI BEPXOBEHCTBA MpaBa. Moro peamisamis mepexbauae,
mo Oynmb-sKi OOMEKEHHS MpaB JIOJUHH MAlOTh OYTH 3aKOHHUMH, HE0O0-
XiTHAMU Ta OOTPYHTOBAaHHWMH, 1 HABITh B yMOBaX BOEHHOTO CTaHy JepiKaBa
HE MOXeE BIJICTYIIaTH BiJl OCHOBOIIOJIO)KHUX T'apaHTil, 32 BUHATKOM BHIIQ -
KiB, IPSAMO MiepeadadeHix MKHAPOHUMHU IPAaBOBUMHU HOpMaMmH [ 3, ¢. 393].

3anpoBa/PkeHHsT BOEHHOT'O CTaHy 3yMOBHJIO ICTOTHI 3MiHHM y (YHKIIO-
HYBaHHI CHUCTEMHM KpPUMIHAIBHOI IOCTHIIi, CIpsIMOBaHI Ha 3a0e3neueHHs
OTIEPaTHBHOIO pearyBaHHA Ha KPHMIiHAJIbHI MPaBOMOPYIIEHHS, IIOB’s3aHi
3 BOEHHOIO arpeci€ro, a TaKoX MiJABUIIEHHS €(EeKTHBHOCTI MisIBHOCTI
MPAaBOOXOPOHHKUX OpraHiB i cyniB. BiamomigHo mo ct. 15 €Bpomeichkoi
KOHBEHIIII 3 IIpaB JIOAWHM, Y TIepio]l BilfHH a0o0 1HIIOI CyCIiIbHOT HeOe3meKn
Jiep>kaBa Ma€e MpaBo BXKHMBATH 3aXOJIiB, IO BIICTYNAIOTH Bix 1l 3000B’s13aHb,
JIVIIE TIi€0 MipOI0, KOO IFOTO BEMAra€ rocTpoTa cuTyarii [2].

Jo KI090BHMX OCOOMMBOCTEH (YHKIIOHYBaHHA KPUMIHAJIBHOI FOCTHIIII
y IMX YMOBax Hale)aTb: 3allPOBAPKEHHS CIELIaIbHUX IIPOIECyaTbHUX
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MEXaHi3MIB 1 CIIPOLICHHS OKPEMHUX MpOLEAYp KPHUMIHAJIBHOTO IIPOBAJI-
JKEHHSI; PO3LIMPEHHSI MOXIIMBOCTEH JOCYZOBOTO PO3CITIJyBaHHS B yMOBax
00MEKEHOT0 JIOCTYITy 10 OKPEMHX TEPUTOPiH; aKTUBHE 3aCTOCYBaHHS JIHC-
TaHIIHUX (HOpPM TIPOIECYANBEHOI B3a€MO/Ii1; KOPUTYBAHHS CTPOKIB 1 IMOPs-
Ky 3IifICHEHHs MpoLecyalbHHX Iiif; a TaKoX PO3IIUPEHHS IMOBHOBAXXCHB
OpraHiB JOCYIOBOTO PO3CITiIyBaHHs Ta MPOKYPaTypH.

3a3Hadeni Tpancdopmariii, xoua i 3yMOBIIeHI 00’ €KTUBHIMH ITOTpeOaMu
0e3neKH, CYNpOBOMKYIOTBCS THMYACOBMM OOMEXKEHHSAM OKPEeMHX IIpaB
i cBOOOA JMIOMWHM, 30KpeMa IpaBa Ha MPHUBATHICTH, CBOOOAY IMEpecyBaHHS
Ta OKPEeMHUX MpPOLECYAIbHUX TapaHTid, MO aKTyalli3ye HEeOOXiTHICTh TOCH-
JICHOTO KOHTPOJIIO 33 IOTPUMAHHSM MPUHIINIY 3aKOHHOCTI.

JocsrHenns 6anaHcy MK ToTpeOamMM HaliOHANBHOI Oe3reku Ta 3abe3-
MEYCHHSM TIpaB JIIOAWHHM € CKJIQJHUM, ajleé HEOOXiAHUM 3aBJaHHIM
[4, c. 290]. 3 ogHOrO OOKY, NEepkaBa 00 €KTHBHO 3MYIICHA PO3MIMPIOBATH
TIOBHOBA)KCHHSI NPaBOOXOPOHHUX OpPraHiB 1 3ampoBapKyBaTH CIeHiasbHi
NPOLEIYPH, 3 IHIIOr0 — TaKi 3aX0AM HE MOBUHHI MPU3BOAUTH 10 HAAMIPHOTO
OOMEXEHHSI TpaB JIIOAWHM Ta TOPYLICHHS 3acal CIPaBeIMBOTO CYO-
YHHCTBA. 3 METOI0 3a0e3nedeHHs «OalaHcy» IOUUIBHUM €: YIOCKOHAJICHHS
KPUMIHQJIBHOTO IIPOLIECYaJbHOI0 3aKOHOJABCTBA 3 YpaxXyBaHHSAM YMOB
BOEHHOTO CTaHy Ta MDKHAPOMHHMX CTAHIAPTIB; NMOCHJICHHS CYIOBOTO KOH-
TPOJIIO 32 JISUIBHICTIO OPraHiB JOCYJIOBOTO PO3CIiTyBaHHs; rapaHTyBaHHS
peasbHOr0 JOCTYIY J0 HPaBOBOi JIOTIOMOTH; HaJeXHa MiATOTOBKA MpailiB-
HUKIB ITPaBOOXOPOHHUX OpTaHiB y cdepl MpaB JIIOAWHU; a TaKOXK PO3LIH-
PEHHS BUKOPUCTaHHS IIU(POBUX TEXHOJIOTIH 13 OTHOYaCHUM 3a0e3MeueHHsIM
MPOLIECYILHHUX T'apaHTiil.

OTKe, HaBiTh B YMOBaX BOEHHOTO CTaHy INPIOPUTETOM AisUIBHOCTI Jiep-
JKaBU Ma€ 3aIWINAaTHCs JIOAWHA, i mpaBa Ta CBOOOIM, a 3a0e3leyeHHS
HaliOHAJBHOT 0e3MeKH MOBUHHO 3IiCHIOBATHCS BHKIIOYHO B MEXaX MPUH-
IIUITy BEPXOBEHCTBA Mpasa [5, ¢. 123].
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MacoBe BHYTpIIIHE TMEPEMIIICHHS, M0 OCOOJMBO MOCHIHIOCS MiCHs
noBHOMacuITabHoro BToprHeHHs 2022 p., crano He JHIle T'yMaHITapHUM,
a W JIOBrOCTPOKOBHM COIiaJJbHO-€KOHOMIYHUM BHUKINKOM. CTaHOM Ha
noyatok 2026 p. B YkpaiHi oOyikoByeThCst moHaa 4,6 MIIH BHYTPIIIHBO
nepeMimenux oci6 (mami — BIIO), mo 3yMoBItoe HEOOXiMHICTH MTEPEXOIY
BiJl OKPEeMHX KpH30BHX PpIMIEHb O CHCTEMHOI JAEp>KaBHOI IIOJIITHKH,
a TepIIoueproBe MiCIe y IIbOMY IMPOIECi BigBOTUTHCA MPUAMAIOYUM
rpoMazam.

VY 6epe3ni 2026 p. MiHICTEpCTBO COMIaIbHOI MOJIITHKH, CiM’T Ta €HOCTI
VYkpaiHu ONPUITIOJHIIO Ul TPOMAJICBKOTro 00ToBOpeHHs poekT Crpateril
JICPXKABHOT TOJIITUKK MIOZO0 BHYTPIIIHROTO TICPEMIIICHHS Ha TEpioa
mo 2030 poky [7]. AHami3 mpoeKTy BKasye Ha Te, MO I MeTa IoJsrae
y 3a0e31eYeHH] KOMIUIEKCHOT, CBOEYACHOT Ta IOCTaTHBOI MiITPUMKH KOXKHOT
JIIOIMHM, SIKa 3a3Haja abo MOKe 3a3HAaTH BHYTPIIIHBOTO IEpEMIilICHHS,
BiTHOBJICHHI CaMOCTIHHOCTI JIFOMUHH, peaiizamii ii KOHCTUTYIIHHUX TIpaB
i cBoOox Oe3 MUCKpWMIiHAMI{, a TAaKOX MIATPUMII BIiAITOBIAHO IO IHAWBI-
JIyalbHUX 1OTped. B 0CHOBY OfHOTO 3 KIIFOUOBHX HAmpsMiB mpoekty Ctpa-
Terii 3akyaeHo Mepexia Bii KOPOTKOCTPOKOBOTO pearyBaHHS 10 CHCTEMHOI
amarrarii Ta cramoi iHTerpamii BIIO B comianbHO-€KOHOMIUHE KHUTTS
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NpUiiMaloynx rpoMaja yepe3 AOCTYI 0 XKHUTIA, Hpalli, OCBITH, COLiAIbHUX
1 TICHXOCOIIaJbHUX MOCHYr, a TakoX ydacTe camux BIIO y mpuiiHsTTI
pillICHb MiCLIEBOTO 3HAYEHHS.

Oco0n1Be 3Ha4YeHHS y IbOMY KOHTEKCTI Ma€ MpaBo Ha JKUTIO SIK OCHOBA
cTaOLIBHOCTI Ta OE3MeKH, a JepXKaBHA IONITHKAa Mae OyTH CHpsMOBaHA
Ha CTBOPCHHS CTAalUX JKUTIOBHX pimieHb. 10 gepBHs 2025 p. crapryBaia
pobora Hax [lepKaBHOIO CTpATETI€I0 JKUTIOBOI IONITHKH, B OCHOBY SKOIi
3aKJIaJIeHO HOBY MOJIENb JKHTIOBOT MOMITHKK B YKpaiHi [2]. Po3pobka riei
Crparerii nmependadena 3akoHoM Ykpainu «IIpo ocHOBHI 3acagyl KUTIOBOI
MOJIITHKIY, SIKMY BCTAHOBIIIOE MTPABOBI, €KOHOMIYHI, COIiaJibHI Ta OpraHiza-
IifHI 3acaiyd J>KUTIOBOI IOJIITHKH, CIPSAMOBAHOI Ha peaii3alilo IpaBa
JIIOIMHM Ha JKUTIO, 3a0€3MEeUeHHs CTaIoro W e()eKTMBHOIO BHKOPHUCTAHHS
KuTII0Boro oy Ykpainu ta Habpas unHHOCTI 15 mortoro 2026 p. [9].

V 3B’S3Ky 3 TAaKMMH MO3UTHBHUMH KPOKaMH y cepi >KUTIOBOI MOTITHKU
B Ykpaini 3 mororo 2026 p. crapryBana xwutioBa mporpama i BIIO,
sika nepenbavae HaJaHHS XKUTIOBOIO Baydepa HA CyMmy 2 MIJIH IpHBeHb [6].
Vnethcs Tpo HOBMI KOMIIOHEHT TIpOTpaMH «eBimHOBIEHHS», 1O mxae
MOJKJIMBICTH BUKOPUCTATH IIi KOIITH ISl IPUAOAHHS JKUTJIA, 1HBECTYBaHHS
B iforo OyIiBHMITBO 200 CIIATH MEPIIOrO BHECKY YW YacTWHHM imoreku. Ha
MEPIIOMY €Tarll IIporpaMa IOIUPIoeThCs BUKII0oUHO Ha BITO 3 TMuacoBo
OKYIOBaHHUX TEPUTOPIi, SIKi MalOTh CTaTyC Y4aCHHKA OOMOBHX [Iil, a TAKOK
Ha 0ci0 3 IHBaNITHICTIO BHACIIAOK BiffHM. SIKIIO B3STH IO yBard perio-
HaJIbHUN BUMIp, To y YUepHiBelpbKiil 007acTi, 1e IpoXKUBae MoHa 73 THC.
BIIO (6sm3bKo0 8,3 % HaceNneHHs PerioHy) CTaHOM Ha CepelHy KBITHS BXKe
nojanu 376 3agBOK Ha OTpUMaHHS Bayuepa, 3 HUX 239 noroaumnu, 33 noaam
BiTMOBIUJIH 1 11Ie Ha eTami onpamoanns 107 [1; 10].

OxpiM 3aranbHOIEP)KaBHUX IPOTpaM, IIOKAa30Bl TAKOX periOHaNbHI
MPaKTHKH. PerioHambHA mporpamMa KOMIEHCAlii YaCTHHHU MPOIEHTHOI CTaB-
K 32 1MOTEYHHMHU KPEAUTaMH OKPEMHX Kareropiil rpomansH y UepHiBeb-
Kiii obmacti Ha 2023-2025 pp., 3arBeppreHa PosnopspkeHasm YepHiBelb-
Koi oOmacHoi nepxaBHOI (BiificbkoBoi) ammimicTpamii 23 cepmus 2023 p.
HaJla€ MOXKITUBICTh KOMIIEHCAIlii YaCTHHU IPOLEHTHOT CTaBKU y po3mipi 3 %
piunux (3amicth 7 %) 3a inoreunumMu kpeauramu s BITO, ski 3apeectpo-
BaHi Ha Teputopil UepHiBerbkoi 001acTi ¥ 0GOPMIIIH MOCTYMHY IMOTEKY
JUTsl IpUAGAHHS KUTIA Y paMKax aepxaBHol nporpamu €Ocers [3, c. 34; 8].
Takox Hanpukinui xoBTHA 2024 p. y YepHIBUAX po3Moyasyl 3BOJUTH
OararoroBepxoBi kutioBi Oyauuku s BIIO y mexax npoekty «Ilin-
TpumMka €C y 3a0e3nedyeHHI XWTJIOM BHYTPIIIHBO IEpeMilIeHuX oci0
y UepHiBipix». OgHak BXe depe3 pik OyIiBHUITBO MPU3YIMHHWIN, a YepHi-
BeIlbKa MIChKa paja po3ipBaia JOTOBIp uYepe3 HEBHKOHAHHSA HOTro yMOB
3 TIIPAAHIKOM Ta MPOIOBKYE IIyKaTH HOBoro [11].
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He meHI BaxnuBuM BOaUaeMo i IpaBoO Ha MPaIio Ta EKOHOMIYHY caMo-
cTifiHicTe. CBOOOAA JIOMMHM HEMOIJIMBa 0O€3 MOXIMBOCTI CaMOCTIHHO
3abe3neuyBatu cebe Ta cBOlO poaumHy. Tomy anmanrtamis BIIO y npwii-
MaOYMX TpoMajax Mae€ BKIIOYATH JOCTYH JO IpaleBIaITyBaHHS,
npo¢eCciifHOr0 HaBYaHHA, MEepeKBaTi(ikallii, maTBepMKeHAS KBamidikamii
Ta MITPUMKH T AMTPUEMHHAIBKOT TisTTHHOCTI.

HeBia’eMHOIO CKJIQ[IOBOIO TIPaBOBOI Oe3reku € i JocTym mo oceith [4].
OcBiTHS iHTeTpalis CIpuse He JHIIe HABYaHHIO, a ¥ MOIOIAaHHIO COIiaIbHOI
i30/mii, BiTHOBJIECHHIO TIICHXOJIOTIYHOI CTaOlLTbHOCTI Ta (hOPMYBaHHIO
BIZIUYTTSI NMPUHAJIEKHOCTI 10 HOBOI rpomamu. [lcuxocomianbHa miaTpUMKa
Juiss peanizauii mpaB i cBobony BIIO Takox BaxknuBa. Btpara nomy,
BUMYIIICHE IEPEMIILICHHS, PO3PUB COLIAIbHUX 3B’SI3KIB 1 IMOCTilHE Biq4yTTs
HeOe3eKH MaloTh CepHO3HMI BIUIMB Ha IICUXOJIOTIYHUH CTaH JIoauHH. be3
JIOCTYIHOI Ta SIKICHOT IICHXOJIOTIYHOT JOTIOMOTH JIFOJMHA BTpa4yae 3JaTHICTh
JI0 HaBYaHHS, Tpami Ta aKkTHBHOI yd4acTi y XWTTi rpomanu. Came Tomy
PO3BHUTOK TaKHX IIOCIYT Ha MICIIEBOMY pIiBHI UM HE BaroMimmui, aHiK
MarepianbHa niarpumka. Hanpuknan, y YepHiBIPIX Taki HOCTYTH HaJarOThCs
y Llentpi momomoru BpstoBaHuM Ta Ciyx0i «lleHTp MIATPUMKH BHY-
TPIIIHBO TepeMimeHnx ocid» YepHiBebKOro MiCHKOTO LIEHTPY COLIaNbHUX
cITyx0.

3abe3neuennst Oezneku BIIO y mpuiimarounx rpomajax mnependoadae
CTBOPEHHSI YMOB JJIsl COLIAJIHOT 3TrypTOBAHOCTI Ta HEAOMYILEHHS TUCKPUMIi-
Halii, a MATPUMKAa KyJbTYpHOTO PI3HOMAHITTS, IPOMAajChKUX IHII[IaTHB
ta ywacti BIIO y npuiHATTI pillleHb CHpHsE BIJHOBJIEHHIO JIOBIpH,
(hOpMyBaHHIO TMOYYTTS HAJCKHOCTI Ta 3MIIHEHHIO CHUTBHOT. OcoOIMBO
BO)XJIMBUM Y IIbOMY KOHTEKCTI BOawaemo 3amydenHst BIIO mo mpomeciB
YXBAJICHHS pillleHb 4epe3 Jopamdi MexaHismu, 3okpema Pagm BIIO, sxi
MOBHHHI OyTH e(QeKTHBHUM IHCTPYMEHTOM TIPEICTABHUIITBA IHTEpPECIB
MIEPeCceNIeHINiB Ha MiclieBoMy piBHI. OmHak peanbHi mudpU BKa3ylOTh Ha
nokansHI Tpobnemu. Tak, IlpeacraBHumns YmoBHOBakeHOTo BepxoBHOI
Pamu Yxpainu 3 npas moguan y YepHiBenpkiid obmacti Ipuna Iconenko min
yac po3MHpeHoro 3acinaHus ExcriepTHol pamu, sike BimOynocs 15 KBiTHS
2026 p., 3aKneHTyBaJla yBary Ta TOMY, IO Ha TepUTOpil OYKOBHHCBHKOTO
Kparo IHCTUTYLIHHO cTBOpeHO 38 pan 3 muranb BITO, oanak nuire 16 3 HUX
OyJM TIOBHOIIHHO 3aJTy4YeHi 10 PO3POOKH MICLIEBUX IPOTrpaM, TOJI SK Maibke
MOJIOBHHA (paKTHYHO HE Opanu ydyacti [5]. Pazom 3 TuM, y TepuTOpiaibHUX
rpomaziax YepHiBeupkoi 00nacti BOpOBaPKY€EThCsl 35 mMporpam migTPHUMKH,
0 OXOILTIOKTE 67,3 % Bix IX 3arajgbHOI KUTBKOCTI, IpOTE JHIie y 9 BH-
nankax BIIO Opanm yugacts y mpomeci ix po3poOku. BogHouac He3Bakaroun
Ha HasSBHICTh 00JACHOI MporpaMu MiATPUMKH, HaWOIMBII pecypco3aTparHi
HaTIpsAMU ¥ HaJall 3aIAIIAI0THCSA OJHUMH 3 HaHCKITaTHIIINX U peai3arii.
Came Tomy peamizamis mpaB BIIO mHemoximBa 6e3 HaJeXHOI MiATPUMKH
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caMHX TNpHUHMAIOYMX TPOMaj, pa3oM 3 THM, Jep)kaBa IOBHHHA 3a0e3-
neyyBaTH (hpiHAHCOBE BHUPIBHIOBaHHS Yepe3 MEXaHi3MH MiKOIOIKETHHX
TpaHcdepTiB, IHBECTUIIHHI MporpaMu Ta MIATPUMKY IHCTHTYLiiHOI crpo-
MOYKHOCTI rpoMa.

OTxe, 3a0e3nedenHs mpas, cBodox i 6esnexu BIIO y npuiimarounx rpo-
MaJax MOBHHHO PO3IIISNATUCS SK OAWH i3 KIIOYOBHX HAIPSAMIB CY4acHOI
JIEpKaBHOI TIONITHKH, a JIOKAIGHUN PIB€Hb Mae OYTH BHU3HAYaJIbHUM [
MPaKTUYIHOI peanmi3amii KOHCTUTYLIHHIX TapaHTid, ajyke Oe3mexa JIOIMHU
MTOYMHAETHCS HE JIUIIE i3 3aXHUCTy AEp)KaBHUX KOPIOHIB, a H 3 MOXKIHBOCTI
MaTd KHUTIO, JOCTYH /O COIIaJIbHUX IOCIYT, Ipalli, OCBITH Ta BIIYyTTS
MPUHAJIEKHOCTI 10 TPOMa/IH.
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OKPEMI ITUTAHHS BAXUCTY IUBLIBHUX ITPAB
BINCBKOBOC.TYKBOBIISIMA HA BUITAIOK CMEPTI
I YAC BOEHHUX JIIM B YKPATHI

JosmHcbka Mapia CtenaniBaa
00KMOp 1OPUOUHHUX HAYK, npoghecop,
npoghecop xagedpu 20cnodapcoko-npasosux OUCYUNIiH,
Jlvsiscokuii Oepoicagrull yHieepcumem HYmMpIUHIX cnpas
M. JIvsis, Ykpaina

BiitHa B YkpaiHi mpuBena mo 3aru0elni sK 3aXHUCHHUKIB Ta 3aXMCHUITh
JIep>KaBH, Tak 1 IUBIIBHOTO HACEIEHHS; 3HMIIEHHA MaifHa, B TEpIIy 4epry
JKUTIIA; 3HAYHOTO 30UTBIICHHS KUTBKOCTI MOCTPa)XIAIHX Ta IEPECEICHIIIB,
30KpeMa HE3aXWICHUX BEPCTB HaceleHHS (nmiTeil, ocid MOXMIOoro BiKy
Ta 0ci0 3 IHBAJIAHICTIO BHACIIIIOK BilHU).

OpHuM i3 croco0iB 3axXHMCTy LMBUIBHMX IIPaB TPOMAJSIH Ha BHIIAJOK
CMEPTI € CKJIJICHHSI 3aI0BITY. 3aIlOBIT — 1€ OTHOCTOPOHHIH NPaBOYHH, KU
MOBUHEH OyTH YyKIaJeHWH y NMHUCHMOBIH (opmi i3 3a3HaYCHHSIM MICIs Ta
gacy HOro MOCBiMYCHHS, MiAMUCAHUNA OCOOMCTO 3aMOBiJaueM i MOCBITYCHUIN
HOTapiycoM a0o iHIIMMH CITy’KOOBUMH OCO0AaMH, YIOBHOB2)XEHHMHU Ha L€
[1,c. 11].

3rigHo wactuHM Apyroi crarri 1247 LluBineHOTO KOnIeKCy YKpaiHu
2003 poky [2], 3amoBiT Mae OyTH MOCBiTYEHUI HOTapiycoM a00 iHIIMMH
MOCaZOBUMH, CITY)KOOBUME Oco0aMu, BH3HAYCHUMH Yy cTaTTsx 1251-1252
BkazaHoro Kozgekcy. CTOCOBHO TeMHU JOCTIDKEHHS BBaXKAa€MO BHOKPEMHTH
crartio 1248 «llocBimueHHs 3amoBiTy HOTapiycom», crartio 1251
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«ITocBiqueHHs 3aMoBITy MMOCAI0BOI0 OCOOOI0 OpraHy MiCLEBOTO CaMOBDSI-
IyBaHHSA», a Takok crarTio 1252 «[locBiq4eHHs 3amoBiTy iHIIOO
H0CaJI0BOIO, CILy>KOOBOIO OCOOOIO».

Amnanizyroun HOpMH 3akoHY Ykpainu «IIpo nHoTapiaty 1993 poky [3]
opraHamMu i oco0amu, fKi TOCBIYYIOTh 3allOBITH, a TaKOX TPHPIBHIHI
IO HOTapiadbHUX 3allOBITH €: JEp>KaBHI Ta MPHUBATHI HOTApiyCH, MOCAIOBi
0cobu OpraHiB MICIIEBOTO CAMOBPSAIYBAaHHS CUTECHKUX HACEJICHHUX ITYHKTIB;
KOHCYJIbCbKI YCTAaHOBH YKpaiHM, a y BHIAJAKaX, Mepen0adeHuX YNHHUM
3aKOHO/AaBCTBOM, — Ha AMIUIOMATHYHI NPEICTaBHULTBA YKpaiHW; OCoOH,
BkazaHi y crarti 40 3akoHy Ykpainm «[Ipo HorapiaT», ynoBHOBa)KeHi
Ha TIOCBITYEHHS 3alOBITIB NMPUPIBHSHUX A0 HOTapianbHuxX. Tooro Hotapi-
aNBHUHN 3aKOHOJABYUI akT, HA BiAMiHY Bia [{UBiIBHOTO KONEKCY YKpaiHu,
HaJla€ TpaBo IMOCBIAYYBATH 3alOBITH TaKOX IOCAJ0BUM 0co0aM KOHCYIb-
CBKHMX YCT@HOB Ta JTUIJIOMaTUYHHX NPEICTaBHUITB.

Haronomryemo, mo yMOBH 3alOBIiTY MaloTh OyTH TaKMMH, IIIO HE CyIIe-
pedars 3aKOHYy ab0 MOpalbHHM 3acajiaM CyCIIJIbCTBA, aje BOAHOYAC BOHU
MAaIOTh 3aXWINATH TpaBa cHankoeMmiB [4, c. 19], 30kpema ocib sKi MarOTh
MpaBo Ha OOOB’S3KOBY YACTKy Y CHAIIIMHI HE3aJEeKHO BiJ] 3aIOBITHOTO
PO3TOPSAHKEHH 3aroBigaya (CIagKoIaBIs).

Ha mymxy €.1. ®@ypcu, mpaBo Ha 000B’SI3KOBY 4YacTKy — IIe € Iepe-
PO3IIOIIT CHAMIIMHA JIEPXKABOIO 3 YpaxyBaHHSIM IHTEpECiB HaiOUIbII
HE3aXUIICHUX BEPCTB TPOMAIsAH B pa3i HE 3a3HAUYCHHS iX B 3alOBITI
a0o MopyIIeHHs IXHIX MpaB 3a 3MICTOM 3aroBity [5, c. 75].

[IpaBo Ha 00OB’A3KOBY YacTKy B CHIAAUIMHI MalOTh JIHIIE OCOOH,
BU3HA4YeHI B 4acTHHI nepiii crarri 1241 I{uBineHOro Kojekcy YkpaiHu
[2].3axoHOaBeIb BHOKPEMITIOE TpH Kareropii oci0, siki MaloTh NpaBo Ha
000B’A3KOBY YaCTKy y CIaIIIKHI: 1) MaloJiTHI, HCIOBHOITHI, MOBHOMITHI
Hempare3fgaTHi JiTH coagkomaBns ( B TOMY YHCH YCHHOBJICHHUX);
2) Hempame3JaTHi BIOBa (BIiBEIb); HEIMpale3JaTHI OaThKH, SKi yCITaIKo-
BYIOTH HE3aJIS)KHO BiJ 3MICTY 3aIlOBITY MOJOBHUHY YaCTKH, sKa Haje)xana Ou
KO)KHOMY 3 HHUX Yy pa3l CHagkyBaHHA 3a 3akoHoM. Haromorryemo,
10 BKa3aHWH Iepeiik He MiIsrae po3MIMPEHOMY TJIyMadeHHIO, TOOTO
€ BHUEpIHuM [6, c. 318 ].

ITpu upomy, mpaBo Ha OOOB’SI3KOBY YacTKy y CHAJIIMHI HE 3aJEKUTh
BiJl 3roIM IHIIMX CHAJKOEMIIB, BOJIi CIAJKOAABLS Ta HE IIOB’s3aHe
31 CHUIBHUM TPOKMBAHHSAM CIIAJKOAABUS M o0ci0, sKi MaloTbh IpPaBo
Ha 000B’s13k0BY 4acTKy. [IpaBo Ha 00OB’SI3KOBY YacTKy y CHAJLIMHI Mae
0COOMCTHI XapakTep Ta HE MOXE IEPEXOANUTH B MOPAIKY CHaIKOBOI
TpaHcMicii. Haromomryemo, mo HEMOBHOIITHS ocoba 30epirae 3a co0oro
mpaBo Ha OOOB’A3KOBY YACTKy, HABITh IMpH HAOYTTI MOBHOI MHMBUTBHOI
nmie3gaTHOCTI, TOOTO y pasi peecrpamii Takoro 0cobo0 U0y 10
JIOCATHEHHSI TIOBHOJIITTS, Tpalli 3a TPYAOBHM IOTOBOPOM IIPH JOCSTHEHHI
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NICTHAAUSATA POKIB, 3aMUCy TaKOl HEMOBHOJITHEOI 0COOM MaTip’to
abo 6aThbKOM JUTHHH [7, ¢. 240].

3 MeTOI0 3aXHCTy TpaB Ta 3aKOHHHMX IHTEPECIB BCIX BEPCT HACEJICHHS
VYxpainn mnpuitaato nocraHoBy Kabinery MinictpiB VYkpaimm Ne 209
«Jlesski mHTaHHA AepkaBHOI peecTpamii Ta (YHKIIOHYBAaHHS €IWHUX Ta
JEep)KaBHUX PEECTPIB, JACpiKATENEM SKUX € MiHICTepCTBO FOCTHIIII, B yMOBaxX
BoeHHOTO cTaHy» Bix 06.03.2022 poky [8]. AKTOM, cepex iHIIOTO, PO3IIH-
peHo mepenik cy0’eKTiB, IO YMOBHOBa)XEHI Ha ITOCBIMYEHHS 3aIOBITIB
Ta JIOBIPEHOCTEH, MPUPIBHAHMUX MO HOTAPIAIIFHO MOCBITYEHUX, B yMOBaX
BOEHHOTO CTaHy. A came: «B yMOBaX BOEHHOTO CTaHy 3allOBITH BIHCBHKO-
BOCITYKOOBIIIB 30poitHux Cuil, IHIIUX YTBOPEHUX BIAIMOBIMIHO IO 3aKOHIB
Ykpainu BiHCHKOBUX (OpPMYBaHb, a TAaKOX IpPAIiBHUKIB IPaBOOXOPOHHUX
(crieniaybHUX) OpraHiB, OpPraHiB IMBUIBHOTO 3aXHUCTY, SIKi 3aJIy4aloThCs 10
3MiMCHEHHS 3aXO[iB 13 3a0e3MedyeHHs HaliOHaIbHOI Oe3reKd i 00OpOoHH,
BifCi4i 1 CTpUMyBaHHA 30pOWHOI arpecii iHO3EMHOI JAepKaBH, MOXYTh
MOCBiTYyBaTHCS KOMAHIUPOM (HAYaJbHUKOM) NUX (OpMyBaHb (OpraHiB)
200 IHIIOK YITOBHOBA)KCHOIO TaKUM KOMAaHIMPOM (HAYaJIFHHKOM) 0COOO0I0
3 TIOAANBIINM HAJCWJIAHHSIM TaKWX 3amoBiTiB depe3 ['eHepanbHUi 1mTad
36poitanx Cun, MiHiCTEepCTBO OOOPOHH, BiANOBITHUNA MPaBOOXOPOHHHUHN
(cmenianpHUi) abo iHmmMA opran mo MiHicTepcTBa roctumii abo iforo
TEPUTOPIAILHOrO OpraHy sl 3abe3ledeHHs iX peecTpauili HoTapiycamu
B CriazgkoBoMy peectpi» [8].

Mae pamiro O. Kyxapes [9], 1m0 BuIlleBka3aHow noctaHoBowo Kabinety
MinictpiB Ykpaiau Ne 209 posmmpeHo meperniky oci0, 1o HalileHi npaBomM
MOCBIAYYBaTH MPUPIBHSIHI 10 HOTapiallbHUX 3alOBITH, B yMOBaX BOEHHOTO
CTaHy.

IMocranoBoro Kabinery MinictpiB Ne 480 Bim 19.04.2022 poky
«I[Ipo BHeceHHs 3MiH 10 Aeskux moctaHoB KabGinety MinictpiB Ykpainu
MIOA0 TiSUTBHOCTI HOTapiyciB Ta (DYHKIIOHYBaHHS €IMHUX Ta JICPKaBHUX
peectpiB, nepxareneM SIKMX € MiHICTepCcTBO IOCTHIIII, B YMOBAaX BOEHHOTO
crany» [10], po3mmupeno mepeinik cy0’ €KTiB, YIIOBHOBA)XEHHX Ha IIOCBij-
YeHHs 3amoBiTiB. HagaHo mpaBo HavyaabHHUKY Tabopy (YCTAaHOBH, JIe CTBO-
pPEHO [JIMBHUIO) Ui BiCHKOBOIMOJOHEHUX IMOCBIIYyBaTH 3allOBITH
BiliChKOBOITOJIOHEHHX; 3000B’513aHO OCI0, YIOBHOBKCHHUX HA MOCBITYCHHS
3aIOBITIB, YKJIaaTH 1X 3TTHO 3 BUMOramu [lopsiKy TOCBiTUYCHHS 3aIIOBITIB
1 IOBIpEHOCTEH, 110 MPUPIBHIOIOTHCS IO HOTapiasibHO nocBigueHnx. OHax,
BIJINOBiJHI 3MIiHU WIOJI0 PO3IIUPEHHS BHIIB HOBHX CYO’€KTIB, HE OyJo
BHeceHO J10 BkaszaHoro [opsinky [11, ¢. 169].

BapTo 3ayBakuTH, IO 3 METOI JIOIOMOTH Yy CKJIaJaHHI NPHPIBHIHHX
IO HOTapilaJbHUX 3aIlOBITIB ITiJ] 9ac BOEHHOTO CTaHy B IEp>KaBi aBTOPOM
JOCTiIKeHHST po3po0iIeHo aBa HoBiAHUKH: [lopsaoK MOCBiAUEHHS 3aIOBITIB
1 IOBIpeHOCTEH, 1110 MPHUPIBHIOIOTHCS 10 HOTAPiaIbHO ITOCBITYCHUX, 8 TAKOK
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[Topsimok MOCBiAYEHHS 3aroBITiB, NPHUPIBHAHUX J0 HOTapialbHO MOCBij-
yeaux [12; 13]. 3 HUMH MOXKHa O3HAWOMHUTHCS Ha caiTi JIbBIBCHKOTO
JIep>KaBHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaB.

Takum 9uHOM, IepKaBHI Ta MPHUBATHI HOTAapiycH BIpPaBi OPOPMITIOBATH
CHaJIIMHY Ta BUJIABaTH CBIJOLTBA NPO MPaBO HA CIAALNIMHY Ha MifcTaBi
3aIlOBITIB, SIKI TIOCBiAYEHO TiJ YaC BOEHHOTO CTaHy B YKpaiHi HOBHMH
KBa3iHOTapialbHUMH OpraHaMH, Ha TiACTaBl BHINEBKA3aHUX IIOCTAHOB
Kab6inery MinictpiB Ykpainu.

3akon Ykpaiam Ne 3515-IX Big 09.12.2023 poky «IIpo BHeceHHsS 3MiH
JI0 NeSIKMX 3aKOHOJABYMX aKTiB YKpaiHW IION0 NMPH3HAYEHHs 1 BUIUIATH
OJTHOPa30BOI TPOIIOBOI JOMOMOTW», HI0 HaOpaB 4YHMHHICTH 29 OepesHs
2024 poky mependadae 3MiHM LIOAO TPABOrO PEryJIOBaHHS OJHOPA30BOI
rpomroBoi gonomoru [14]. 3okpeMa, BKa3aHUM aKTOM IEPEI0AYCHO 3MiHH
no Konekcy mmBinpHOro 3axmcty VYkpainu, 3akony VYkpainu «lIpo
comianbHAHN 1 IPaBOBUH 3aXHCT BIICHKOBOCTYKOOBIIIB Ta WICHIB iX ciMei»,
3akony Ykpainu «[Ipo HamioHampHy moiimito», 3akoHy Ykpaiam «IIpo
OJTHOPA30BY T'POIIOBY JOMOMOTY 3a IIKOAY XXHUTTIO Ta 3[0pPOB’I0, 3aBJaHy
MpaniBHUKaM 00’€KTIB KPUTHYHOI iHQPACTPYKTYpH, ACPKaBHUM CIIyKOOB-
1M, TIOCaIOBIM 0CO0aM MiCIIEBOTO CaMOBPSAyBaHHS BHACITIIOK BIHCHKOBOI
arpecii Pocificekoi ®@enepanii mpotu Ykpainm». 3aKOH HagaB IpaBO Biii-
ChbKOBHM, TOMIIEHCHKUM, 0CO0aM pSIOBOrO 1 HAYaIBHHUIIBKOIO CKIIALY
CITy’KOU IUBUTBHOTO 3aXHUCTy Ta MpAIliBHUKAM KPUTHYHOI iHPpacTpyKTypu
CKJIalaTH OCOOMCTE PO3MOPSKCHHS Ha BUIAJ0K 3aruOesi OJXHOpPa30BOi
IPOIIOBOI JIONOMOTH y pa3i 3aru0esi, BU3HAYAl04YW OTPUMYyBada Ta YacTKy
BUILIATH.

OcobucTe po3MOPsKEHHS 1010 10J1i OHOPa30BOi I'POIIOBOI JOTIOMOTH
y pasi 3aruberi, SK 1 3alOBIT € OJHOCTOPOHHIM IpaBoYWHOM. Ha BimMmiHy
BiJl 3alOBITY, OCOOMCTE pO3MOPSIDKCHHS HA BHIIAQJAOK CBOEl 3armoOerni
(cmepTi) y pasi 3arubeni yKIagaeThbcs BU3HAYCHUM 3aKOHOJABCTBOM KOJIOM
oci0 Ta nWIIe Ha KOHKPETHO BH3HAUYEHE MAaiHO — OJHOPA30BY T'POILOBY
JIOTIOMOTY 3 BU3HAYCHHAM PO3MipOM YaCcTOK Y BiICOTKAX.

Cy0’ekTamy, y MOBHOB2)XEHHUMH Ha CKJIJCHHS OCOOMCTOrO pO3MOpsi-
’KEHHsI Ha OZIHOPa30BY I'POLIOBY JOIOMOTY y BHIIaly 3aru0edi €: BiicbKOBO-
CITy>KOO0BIIi, 0COOH PSIOBOTO 1 HAYAILHHUIIBKOTO CKIIAAy CIYKOH LUBLIEHOTO
3aXHCTYy, MOJILEHCHKI, NMpamniBHUKH 00'€KTIB KPUTHYHOI 1H(QPACTPYKTYpH,
JIEPKCITY>KOOBIII Ta MOCAIOBI OCOOM MICIIEBOI'O CaMOBPSIYyBaHHS MOXYTh
MICbMOBO BU3HAYHUTH, XTO OTPHMAE OJHOPA30BY I'POILIOBY JOIMOMOTY Y pasi
ix 3aruoeni.

VY Bumanxy, SKIIO OCOOWCTE PO3MOPSKEHHS Ha OJHOPA3OBY TPOIIOBY
JIOTIOMOTY HE CKJIAJIEHO, JIOIIOMOTa PO3MOIIISETECS PIBHUMH YacTKaMy
MiX ONM3BKUMH poandaMu (OaTbKH, AiTH, BIOBA/BAIBEIb, YTPUMAHIII).
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3a HasgBHOCTI PO3MOPSIKCHHS, NMPAaBO HAa YacTKy Ha OJHOPA30BY Ipo-
IIOBY JIOTIOMOTY V pasi 3aru0erni MaroTh HEMpane3JaTHi JIiTH, BIOBa/BIiBEIb
Ta Oatbku 3arubsoro. ToOTo nepkaBa rapaHTye NpaBo O0OOB’S3KOBHM
CHAIKOEMIIIM 3aru0ioi ocobu ( TepermiK SKUX BCTAaHOBICHO NpPU YMOBI
CHagKyBaHHS 3a 3amoBiToM — crarTs 1241 [{uBinbHOTO KOIEKCy YKpaiHw)
MIPaBO Ha OTPUMAaHHS YaCTHHU OJHOPA30BOi IPOIIOBOI JOMOMOTH.
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CBOBOJIA CJIOBA B YMOBAX BO€EHHHUX BUKJIUKIB

Ko3sunens Osena I'appuitiBHa
KaHouoam icmopuyHux Hayx, Ooyexm,
3as8idysauxa Kageopu npasooxopoHHoi JisAIbHOCI
ma 3a2anbHONPA8o8UX OUCYUNTIIH
Hayionanvnuii yniseepcumem « Yepuizciecoka nonimexmixay
M. Yepnizis, Ykpaina

B Hesanexniii YkpaiHi cTaHOBJIEHHS 1 PO3BUTOK IpaB JIIOAWHH BilOYy-
BaJIOCS Jy’Ke TEPHHUCTHM LUIIXOM, ajle B MepeBaKHI OULIBIIOCTI JepkaBa
Hamarayiacsi BUKOHyBaTd 3000B’s3aHHS, sIKi B3sU1a Ha ce0e BiIMOBITHO IO
crarti 3 Koncrutymii Ykpaiau, a came: «JlronmuHa, 11 KHTTS 1 3I0pOB’S,
4ecTh 1 TIiNHICTh, HENOTOPKAHHICTh 1 Oe3leka BHU3HAIOTHCA B YKpaiHi
HaAWBUILOK COLIAIFHOIO IIHHICTIO.

[IpaBa i cBoOOaM NIOMWHM Ta iX TapaHTii BU3HAYAIOTH 3MICT 1 CIIPSIMO-
BaHICTh MISUILHOCTI JiepkaBH. JlepkaBa BIAINOBinae Tepel JIHOAWHOIO
3a CBOIO JIISUTBHICTh. YTBEPIDKEHH 1 3a0e3MedeHHs mpaB i cBoOO JIOIMHU
€ TOJIOBHUM 000B’s13KOM JiepxaBm» [1].

A Ttakox BignosigHo a0 ctarti 34 Koncrurymii Ykpainu: «KoxHomy
rapaHTYEThCS MPaBO Ha CBOOOY JYMKH i CJIOBa, HA BUIbHE BUPAYKEHHS CBOTX
TIOTJIS/IIB 1 IEPEKOHAHb.

KoxxeH wmae mpaBo BikHO 30MpaTH, 30epiratv, BHKOPHCTOBYBATH
1 TOIIUPIOBATH iH(POPMAIIIFO YCHO, TUCHMOBO 200 B iHIINI CIOCiO — Ha CBil
BHOIp.

3nilicHeHHS NHUX TpaB Moxe OyTH oOMeKeHe 3aKOHOM B iHTepecax
HaIlioHATbHOI O€3MeKH, TEePHUTOpIaNbHOI MuTiCHOCTI a00 TPOMAaICHKOTO
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MOPSIIKY 3 METOIO 3arl00iraHHs 3aBOPYLICHHSIM YW 3JI0YMHAM, JUII OXOPOHHU
3[I0POB’S HACENICHHS, Ul 3aXHUCTy pemyTamii abo MpaB IHIIMX JIOJEH,
Julsl 3aro0iraHHs po3ToJIONIEHHIO iHpopMarii, oxepxaHoi KoH(piAEHIIHHO,
a0 [uIs MATPUMaHHS aBTOPUTETY 1 HEYIepeIPKeHOCTI mpaBocyams» [1].

Curyanis 3HaYHO 3MiHWJIACS 3 TOYAaTKOM ITOBHOMACIITaOHOTO BTOPT-
HeHHS pocii Ha TepuTopito Ykpainm B 2022 poui. [lepxaBa oTpumana
00’ €KTHBHI MIPUYHMHA OOMEXUTH HU3KY IIpaB i CBOOO TPOMAISH Y BiAIIOBi-
HOcTi 70 3akoHy. | omHiM i3 HuX crama cBoOonma ClOBa, SKa € OIHUM
13 (yHOAMEHTaNbHUX MpaB JIIOAWHA Ta OCHOBOIO JEMOKPAaTHYHOTO CyC-
MIBCTBA.

IIpaBy Ha cBOOOAY CIOBa MPHUIUIAETHCS 3HAYHA yBara B MDKHapOIHHUX
CTaHAapTax Ta B HAIlOHAJIHHOMY 3aKOHOJABCTBI, ajleé B CYy4acHHX yMOBAax
30poiHNX KOH(DIIKTIB Ta riOpuAHMX 3arpo3 mnpobiieMa CIiBBiIHOIIECHHS
cBoOoan Ta Oe3mekn HaOyBae 0coOJMBOI rocTpoTH. OCKINBKH B yMOBax
BOEHHOTO CTaHy IIOCTAa€ MNHTAHHSA MIOAO0 BH3HAUYCHHS MEX IOMYyCTUMHX
oOMeXeHbp IIbOTO TpaBa 3auIs  3axHCTy HallOHAIBHOI  Oe3mekw,
1H(GOPMAIIHHOTO MPOCTOPY Ta TPOMACHKOTO MOPSIKY.

Tak, cBoOoja cioBa 3akpimyieHa B OCHOBOIIOJIOKHHX MIKXHAPOIHHUX
akrax: crarti 19 3arampHOi nexmapanii mpaB mroamHu [2] Ta crarti 19
MikHapogHOTO TAKTy NP0 TPOMAIIHCHKI 1 momiTwuHi mpaBa [3].
L1i TOKYMEHTH rapaHTYIOTh KO)KHOMY MPaBO HIyKaTH, OTPUMYBATH Ta IOIIH-
proBatu iHGOpMAaII0 HE3ale)KHO BiJ KOpIOHIB. BoaHouac MixxHapoaHe
npaBo nependavae, mo 1e MpaBo He € aOCOJIIOTHUM 1 MOXe OyTH OOMExXeHe,
SKIIO Taki OOMEXKEHHs: BCTAHOBJIEHI 3aKOHOM; HEOOXiIHI Ui 3axXHCTY
HalliOHANBHOI O€3IeKH, I'POMAJICHKOrO MOPSIKY YW IpaB I1HMIMX OciO.
Amnanoriyanii miaxin 3akpimiennit i B Koncrurtynii Ykpaiau (ct. 34),
Ipo Ky HIIIa MOBa BHINE 1 SKa JO3BOJISIE OOMEXKEHHS CBOOOIM cClOBa
B iHTepecax Oe3IeKu IepKaBu.

OTxe, B 1Iepiof] BOEHHOTO CTaHy CBOOO/A CJIOBa 3a3HA€ CyTTEBOI TpaHC-
(hopmMariii, a came: gepkaBa 0OMEKy€e TOCTYI A0 iH(QOpMAIIil; TOCHIIOETHCS
KOHTpPOJIb HaJl MeJlia; BBOIATHCS 3a00pOHHU HA MOLIMPEHHS IEBHUX JAaHUX,
HarnpuKian, BiicbkoBoi iHMopmauii. Lle mosicHioeTbest TUM, 110 1H(OpMaIis
CTa€ eJIEMEHTOM BiifHH, a 11 MOIIUPEHHS! MOXE CTAHOBHTH 3arpo3y >KHTTIO
nrozieit Ta 000POHO3AATHOCTI IEPIKABH.

Tomy B yMOBax BOEHHOTO CTaHy Jep)KaBa Ma€ CTBOPHTH TaKy NpPaBOBY
MOJIeJb, sika 0 3axwuiiana iHQopMaIliitHAN POCTIp, aJie HEe MEPETBOPIOBAIACH
Ha IHCTPYMEHT LieH3ypu [4, c. 23].

I TyT KIIFOUOBHMM NMUTAHHSIM IIOCTAa€ MUTAHHS TIPO T€, A€ IPOXOANUTH MEXa
JIOITYCTHEMOTO OOMEXEHHS 1 K, 3aIPOBAPKYIOYH OOMEKEHHS, HE Oy CTUTH
MOPYIICHHS TIpaBa. BinmoBime Ha Iie 3anmuTaHHSA Hamae €BPONCHCHKHAN CyIT
3 mpas moguan (€CIUT — O.K.), skum Oynmo chopMylIboBaHO Tak 3BaHHHA
TpucKIamoBuii Tect. lle cTraHmapTHMH MexXaHi3M UIA  IepeBipKH
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NIPaBOMIpHOCTI OOMEXEHHsI TpaB JIIOAWHM, 30KpeMa il cBOOOIM ClOBa,
rapanToBaHoi crarreto 10 €Bpomneticbkoi Konsenuii npas soaunu (EKITT —
O.K)) [5]. B ymoBax BifiHEM @ell TecT NPOAOBKYE iATH, aje HOro
3aCTOCYBaHHSI BPaxOBYeE CIIEIM(iKy BOEHHOTO CTaHy Ta IOJOXKEHHS CTaTTi
15 €KILT [5], saxa mo3Boisie nep)kaBaM BiACTYIATH BiJ CBOiX 3000B’s3aHb
y MeXax, 10 «CYBOPO BUMararoThCsl TOCTPOTOIO CTAHOBHUINAY.

Tax, SKmo € 00’€KTHBHI BUMOTH OOMEKEHHS TIpaB JIOAWHU TO MOTPIOHO
CHiBBiTHECTH OOMEXEHHS 3 3-Ma yMOBaMH:

1. 3akonHicTs (mepexbadeHiCTh 3aKOHOM). Bymb-sike OOMEXeHHS CBO-
0oau cioBa MOBUHHO MaTH MiAIPYHTS Yy HaI[lOHAJILHOMY 3aKOHOJABCTBI.
3akoH Mae OyTH JOCTYIHUM (IPOMaJTHUH MOXKE O3HAHOMHTHCS 3 HOPMaMH)
Ta 4iTKUM (HOpMa c(OpMyJIbOBaHa AOCTATHHO TOYHO, MO0 JIFOAWHA MOTJIa
nepe0aYnTH HACTIIKA CBOIX JIii).

[Tix vac BiliHM B YKpaiHi Takumu 3akoHamu € 3akoH «[Ipo mpaBoBumit
PEXUM BOEHHOTO CTaHy» Ta cTarTs 114-2 KpumiHampHOTO KOZEKCy, sKa
3a00pOHsE HECAHKIIOHOBAaHE TOIIMPEHHS iH(OpMAIl Mpo MepeMileHHs]
30poi Ta BIHCBHK. SIKIIO 3aKOH HAATO PO3IUIMBYACTHH, € TIOPYIIYE KPUTEPil
3aKOHHOCTI.

2. JleritumHa Mmeta. [lepxaBa Mae MOBECTH, IIO0 OOMEXEHHS BIIPO-
BaJDKY€EThCS 33171 OfHiei 3 mined, Bu3HaueHnX KonBenmiero. Haitbinpm
aKTYaJIbHUMHU i1 4ac 30poitHOro KOH(IIKTY € Ll HalioHAIbHOT Oe3MeKH,
TEPUTOPIALHOT IUTICHOCTI Ta TpoMaackkoi Oe3rmeku. OOMEKEHHS MOXKe
Oytu cmpsMoBaHe Ha 3amoOiraHHs oOi3HaHocti Bopora npo xii 3CY,
HeJIOIyIIeHHsI aHIKK cepe]] HaceJIeHHs a00 PO3MaIlOBaHHS BOPOKHEY.

3. HeoOXigHiCTh y JEMOKpPaTUIHOMY CycHiibeTBi. lle HalickiamHimmmii
eTall, 110 BUMarae BCTAHOBJIEHHsS OajaHCy MiX CBOOOZIOIO cioBa Ta iHTe-
pecamu Oe3mekn. Ha mepmomy Micii € HarambHa CyCHUTbHA TOTpeOa,
T.T. JIepXKaBa Ma€ IOBECTH, IO BTPYYaHHS OyJNo MiiCHO HEOOXiTHNM,
a He TPOCTO «KOPHUCHHM» 4YH «OaxaHuM». [IponopuiiiHicTh BH3Ha4ae
3aX0[H, SIKi HE MMOBUHHI BiJCTYIaTH Bix 3000B’s3aHb Aep>KaBU OinbIIe, HiK
me Bumarae curyamis. Hampukman, €CIDUI Haromomrye Ha BaKIIHMBOCTI
PO3pI3HEHHsT OI[IHOYHHMX CY/KEHb (SKi HE MiIISAraloTh J0Ka3yBaHHIO)
BiZl TBep/keHb Npo ¢akTH. | BaXIMBOIO € poNb CyHiB, came: CyIu
HE MOBHHHI MPOCTO TOCHUIIATHCS Ha BHCHOBKH CIICICIYXO 4YM BiHICHKOBHX
ekcriepTiB. BoHM 3000B’s3aHi  caMOCTIHHO  aHami3yBaTh  KOHTEKCT
MOBIZIOMJICHHSI, 0OCST ayIuTOpii Ta peajbHy 3JaTHICTh iH(opMaLii 3aBaaTu
IKO/IH.

TakuM 4nHOM, €BPOIICHCHKHUIT MiAX1 HATOJIONIYE, 110 HABITh y MUTAHHAX
Oe3mexn cBOOOIA clloBa HE MOKe OYTH 3BelleHa N0 NeKiaparii, a ii oome-
JKESHHS [TOBHHHI OyTH MiHIMaTbHO HEOOXiTHUMHU.

[Mompn icHyBaHHS TPUMIPHOTO TECTY ICHYIOTh PHU3UKH HaJAMIPHHUX
00MEKEeHb, 10 MOXKE IPU3BECTH O BCTAHOBJIEHHS LICH3YPH; 3JIOBKUBAHHSI
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BJIaJI0I0; OOMEKEHHS JIEMOKPATHYHOTO KOHTPOJIO HaJl JIEp)KaBolo; ITOpy-
IICHHS 1HIIMX TPaB JIIOJUHA. AJDKE HAJAMIPHI OOMEKeHHS B iH(OpMAIliiHIH
cdepi HEeraTHBHO BIUIMBAIOTH Ha COIiajibHI Ta €KOHOMIYHI IpaBa JIIOJMHU
[4, c. 23].

Otxe, cBobona cioBa € (QyHIZAMEHTAIBHUM IIPaBOM, OIHAK y IMepiox
BOEHHUX BUKIIHKIB BOHAa HE MOXE peaizoByBaTHCs Oe3MexHo. bananc Mix
cB00O/IOI0 clOBa 1 OE3MEKOI0 Iep)KaBH JOCSTAETHCA 32 yYMOB: YiTKOTO
IPaBOBOTO  PEryJIOBAaHHA; JOTPHMAaHHS IPUHLUIY HPONOPIIHHOCTI;
HEJONYLICHHS 3JIOBXHBaHb JEPKaBOWO; 30epeKEeHHS JeMOKPAaTHYHUX
CTaHAApTiB HAaBiTh y KPH30BUX yMoBax. [IpM mpuHHATTI pilIeHHS INIpo
0oOMe)KeHHSI NpaB JIOIUHU B IJIOMY, Ta IpaBa Ha CBOOOMY CJIOBa, 30KpeMa,
MOTPiOHO JOTPHUMYBATUCh TPHPIBHEBOTO TECTY HAa OCHOBI MDKHApOJHOT
MPaKTHKH: 3aKOHHICTB, T.T. OOMEXEHHS IMOBHHHI OyTH 4iTKO mependaveHi
3aKOHOM; HEOOXiJHICTb, T.T. BTpyYaHHS Ma€ OyTH OOIPYHTOBAaHHMM peajb-
HOIO 3arpo30i0 (HampuKIal, BiCHKOBOIO UM i1H(OpPMAIHOI0); TpOIop-
HifHICTh — 0OME)KEeHHS HE TIOBUHHI 3HUIIYBATH CYTHICTh IPaBa.

BiitHa He TopyIIye i HE CKacOBY€ TNpaBa JIFOJUHHY, a JIMIIE 3BY)KYy€ MEXi
ix peauizariii, 0 BUMarae ocoOIMBOI yBaru /10 rapaHTid iX 3aXHCTy.

Jlirepatypa:
1. Koncrurymis VYkpaimum 1996 p. URL: https://zakon.rada.gov.ua/
laws/show/254%D0%BA/96-%D0%B2%D1%80#Text (nara 3BepHEHHS

15.04.2026).

2. 3BarampHa  Jexyapalis ~ mpaB  JIIOAWHH, 1948. URL:
https://zakon.rada.gov.ua/laws/show/995 015#Text (mata 3BEpPHEHHS
15.04.2026).

3. MiXHapoJHWH TaKT MPO TPOMAISIHCHEKI 1 IMONITHYHI TpaBa, 1966.
URL: https://zakon.rada.gov.ua/laws/show/995 043#Text (mata 3BepHEHHS
15.04.2026).

4. bangypka O. M. [IpaBo Ha cBOOOIY BUpa)XCHHS MOTILAIB y KiGep-
cepi: 6amaHc MiX O€3MeK0I0 CYCHITBFCTBA Ta IHANBIAYyaTbHUIMHU CBOOOIAMHU.
besnexa y xibepnpocmopi: 36. mamepianie Mixchap. Hayk.-npakm. KOHQ.
(m. Kam’sineup-Tloninbcekuid, 28 tpas. 2025 p.). Kam’sHeup-Iloginscpkuid:
XHVYBC, 2025. C. 22-23. dspace.univd.edu.ua

5. €spormeiicbka KonBenuists mnpaB moauman 1950 poxy. URL:
https://zakon.rada.gov.ua/laws/show/995 004#Text (mata 3BEPHEHHS
15.04.2026).

47



DOl https://doi.org/10.36059/978-966-397-613-6-11

HAIIIOHAJIBHI MEXAHI3MHU ®IKCAIII TA OBPAXYHKY
EKOJIOTTYHOI IIKOJM, 3ABJIAHOI BOEHHUMMU JISIMU

Ko3myask Katepuna AnapiiBHa
KaHOUuOam 1opuoudHUX HayK, OOyeHm,
acucmenm xagheopu nyoniuHo20 npasga LPUOUUHO20 paKyivmemy,
Yepniseyvkuii Hayionansrul yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

Ay3sak Codis IBaniBHA
cmyoenmia 2 Kypcy 1opuoudHo2o axyiomenty,
Yepniseyvkuil Hayionanorul yHisepcumem imeni FOpis @edvkosuua
M. Yepnisyi, Yrpaina

30poiiHa arpecis pd npotn Ykpainm, ska TpuBae 3 2014 poky i mepe-
pocia y moBHOMacimTabHe BToprHeHHs 24 miotoro 2022 poky, 3aBnpana
JIOBKUIIIO HAmoi JIepkaBW INKOAM Oe3mperefeHTHOro macmTaly. Macosi
MOXKEeXXi, PyHHYBaHHS HpOMHCIOBHX 00’ekTiB, miapuB Kaxoscekoi I'EC,
3a0py/IHEHHsI IPYHTIB, BOAOMM 1 OBITPs IPU3BEIH IO CEPHO3HOT Aerpaanii
€KOCHUCTEM SK Ha HalllOHAIBHOMY, TaK 1 Ha TPaHCKOPJOHHOMY piBHI.
3a ganumu JlepkaBHOI €KOJIOTIYHOI 1HCICKIIil, CTaHOM Ha KBITEHb
2026 poky po3mip 30HUTKIB yKe CATHYB 6,7 TPJIH I'PH 1 IPOJOBXKYE 3pOCTaTH
[1]. Came TOMY chOrOMHI OCOOJIMBO TOCTPO MOCTana MOTpeda PO3POOKH Ta
BIIPOBAPKEHHS JI€BUX HAIllOHAIBHUX MeXaHi3MiB (ikcamii Ta oOpaxyHKy
Takol MKOAW — amke Oe3 HUX HEMOXJIMBO Hi HPHUTATHYTH arpecopa
IO BiJIIOBiNAILHOCTI, Hi CITAHYBATH 3aXOJIH IO BiTHOBJICHHIO JOBKIJUISL.

[TutaHHS NPaBOBOrO PETYITIOBaHHS BIAIIKOIYBaHHS €KOJOTIYHOI MIKOIH
B YMOBax 30poifHOI arpecii Bxke TOCHTh aKTHUBHO BUBYAETHCA YKPAIHCHKHMU
HAYKOBIIIMH. 3HAUYHUI BHECOK Y PO3POOJICHHS TEOPETUUHUX 3acaj] 3pOOHITH
I'.I. Bamtok, M.B. Kpacuora, JLII. Pemernik, M.S. Bammmun, O.l. Baik,
O.M. Koetyn, K.A.Ko3mynsak Tta inmi. BomHouac CTpiMKE OHOBJICHHS
HopMaTHBHOI 6a3u y 2022-2025 pokax BUMarae MOAAIBLIOTO TIIMOOKOTO
aHaJi3y HaI[lOHAJLHUX MeXaHi3MiB (ikcamii Ta 0OpaxyHKy €KOJOTi4HOI
IIKO/IM B yMOBAaX BOEHHOTO CTaHY.

UrHHE 3aKOHO/IaBCTBO YKpaiHU HE MICTUTDH €JMHOTO JIEralbHOTO BU3HA-
YEHHS TTOHATTS «EKOJIOTiYHa MIKoaa». 3akoH Ykpainu «[Ipo oXxopoHy HaBKoO-
JMIIHBOTO MPUPOJHOIO CEPENOBHIIAY» OINEPy€e TEPMIHOM «IIKOIA, 3aBIaHA
BHACNIZOK TOPYINICHHS 3aKOHOJABCTBA IIPO OXOPOHY HAaBKOJHIIHBOTO
HPUPOAHOTO CEPEeNOBHIIAY», SIKA MPOSBIAETHCA Yepe3 MpsMi 30UTKH, YITy-
IIEHy BUTOIY Ta BUTPATH Ha BiTHOBJIEHHS CTaHy HOBKULTA. 3akoH YKpaiHu
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«[Ipo OWiHKY BIUIMBY Ha JOBKULIS» BUKOPHCTOBYE KaTEropilo «BIUIUB
Ha JOBKULIS», B 3akoHi Ykpainu «IIpo crpareriuHy eKOJOTIYHY OLIHKY»
MOBa 1J1€ PO «HACJIIIAKH JJISI JOBKIJIIS.

VY Haymi eKOJOTIYHOTO TpaBa IiJl EKOJOTIYHOIO IIKOAOK 3a3BHYAil
PO3YMIIOTh «IIOTIPIIEHHS CTaHy HABKOJHMIIHBOTO MPHPOAHOTO CEPEAOBHIIA,
MPUPOIHHUX PECYPCIiB i KOMIUIEKCIB, 1HITNX MPUPOIHUX 00’ €KTIB YHACIIIOK
MOPYIICHHS MPAaBOBUX BHMMOT, 3MEHIIEHHA a00 3HHUIIECHHS IPH IOMY
eKOJIOTIYHAX MaWHOBHX YH EKOJOTIYHMX HEMalHOBHX MpaB i Ojar, mo
OXOPOHSIOTHCSI HOPMaMH €KOJIOTIYHOTO 3aKOHOAABCTBA, BKIIFOUAIOUN JKUTTS
1 37I0pOB’sl JIIOAWHK, MaliHO (i3MYHHX 1 FOPUAUIHUX 0CiO» [2, C. 96]. O3Haku
TaKoi IIKOJW BKIJIOYAIOTh TPUBAJIMH XapaKTep IMOIIMPEHHS; BiJACYTHICTh
YITKAX TEPUTOPIAIBHUX MEX; MOIJIMBICT OyTH BiJTHOBHOIO, HEBITHOBHOIO
YM BITHOCHO BiJIHOBHOIO; CKJIAJIHICTh T'POIIOBOI OLIHKH; BILUTUB Ha 3/10pOB’s
JIOMMHM Ta MaHOyTHIX TWOKOJIHB; IOEJHAHHS 3 MOPAIHHOIO IIKOJOI0
[3, c. 31-33].

B ymoBax 30poifHOTO KOH(QIIIKTY €KOJOTidHa MIKOJa BUXOIUTH 32 MEXIi
3BUYAIfHOT MaifHOBOi IIKOMW. Y KOHTEKCTiI BiHH BOHA XapaKTEPHU3YETHCS
MiABHUIIEHOIO IHTEHCUBHICTIO, KOMILIEKCHICTIO Ta TPUBAJIICTIO HACHTI/IKIB, IO
BHMAarae ocoOJHMBOTO MiIxoxy Ao ii ¢ikcarii, OIMiHKH Ta BiIIIKOJTYBaHHS.
UYepe3 TpaHCKOPIOHHUH XapaKTep Ta BIACYTHICTh HITKUX TEPUTOPIATbHUX
MEXK, Taka IIKOZa 3arpOXKy€e He JIMIIe HAllIOHAJIbHINA, a i perioHaJbHIA eKo-
noriyHiid Gesneni. Came 11l 0COOJIMBOCTI BUMAararOTh CTBOPEHHS CIIEIiajb-
HUX HaIllOHAJFHUX MEXaHi3MiB 11 ikcarii Ta 00paxyHKy.

3 ypaxyBaHHSM 3a3HadeHoro B YkpaiHi micns 24 mrororo 2022 poky
Oyna copMoBaHa cucTeMa MexaHi3MiB (ikcallii Ta 00paxyHKy eKOJIOTidHOT
mkoau. [IpaBoBy oOcHOBY 1ii€i cucremMn 3aknana nocraHoBa KMY
Bix 20 Oepesnst 2022 p. Ne 326 «IIpo 3arBepmkeHHs [lopsaky Bu3HaYeHHS
KOO Ta 30UTKIB, 3aBHaHWX YKpaiHi BHAcHioK 30poiHOi arpecii
Pociiicekoi @eneparii» [4]. Came mell HOKyMEHT 3allpoOBaJWB €IUHHUN
MOPSAOK OLIHKM IMIKOAM B yCiX cdepax, y TOMy YHCIi B Taixy3i OXOPOHHU
JMOBKULISA, 1 TMOKIAaB Ha ToximHe MIHICTEPCTBO 3axHCTy JOBKULIA
Ta MPUPONHHMX pecypciB Ykpainu (mami — MiHIOBKiLISL) 00OB’SI30K pO3-
pOOJIATH crieliali30oBaHi METOTUKH.

Y 2022 porti MiHA0BKiLIS 0YI10 3aTBEPIXKEHO IIIICTh KIIFOYOBUX METOTHK
BU3HAYCHHS PO3MIpY ULIKOAM, aJalTOBaHMX JO0 YMOB BOEHHOTO CTaHy:
010 3eMJTi Ta IPYyHTIB (Haka3 Big 04.04.2022 Ne 167); mon0 arMocgepHOro
noBiTps (Haka3 Bix 13.04.2022 Ne 178); momo BoAHUX pecypciB (Hakas Bif
21.07.2022 Ne 252); momo Haap (Haka3 Bim 15.09.2022 Ne 366); momo
micoBux pecypciB (Haka3z Big 05.10.2022 poky Ne414); Tteputopii
Ta 00’€KTIB MPUPOIHO-3amoBigHOTO GoHay (Haka3 Bixg 13.10.2022 Ne 565).
I[i merommkyd BpPaxoOBYIOTh He JHIIE MpsSMy IIKOoxy (3a0pyaHEeHHS,
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3HUILCHHS, 3aCMIUCHHS1, CAMOBLIbHE BUKOPHCTAaHH), a i BUTPATH, T10B’s13aH1
3 T 00paxyHKOM.

BaxnuBrM B KOHTEKCTI HAIIOro JOCHIKEHHS € 3akoH YKpaiHu Bif
23.02.2023 Ne 2923-IX [5], sxuM 3amnpoBamkeHO Jlep:kaBHHH peecTp
MOIIKO/DKEHOTO Ta 3HHUIIEHOro MaifHa. PeecTp (yHKIIOHYe SIK L€HTpaii-
30BaHa iH(oOpMamniiiHa cucTeMa, IpU3HaYeHa JUIl HAKOMMYEHHS Ta 3aXHCTY
JAHUX TPO 0cid, MalfHO SKHUX IOCTPAKJAJIO, a TaKOXK MPO caMi 00’ €KTH.
BaxumBo, mo 007K OXOIUTIOE HE JHIIE HEePYXOMICTh, a W NPHUPOIHi
pecypcu, 30KpeMa Hazpa, 3eMeNbHi, JIICOBI Ta BOJHI PECypCH, a TaKOX
OionoriuHe pizHOMaHITTs. PeecTp 3abe3nedye 30epiraHHs JOKyMeHTAaIil mpo
po3Mip MarepiaJbHUX 30UTKIB 1 pe3yabTaTd OIlIHKA MaiiHa, a TaKOX
JIO3BOJISIE BINCTEXYBaTW BCI eTany NPHUHHATTS pilleHb IOJ0 HaJaHHS
KOMITEHCAIlii Ta (piHAHCYBaHHS BiJIHOBJIIOBAJIBHUX POOIT.

[Mudposizarist 1 crpomeHHst npouecy Qikcarii eKoJIOTiYHUX MPaBOIo-
pyIIEHb, a, BIAMOBIAHO, 1 3aBAAHOI MIKOJW, CTAIM MOMKIJIMBUMH 3aBASKH
3anpoBakeHHIO cepBicy «Exo3arposa» (mocranoBa KMV Bix 28.07.2023
Ne 783) [6]. Cepgic 3abesmedye aBToMaTh3allito 300py TOKa3iB, 30KpeMa
4yepe3 MOXKIJIMBICTh MOJAaHHS (I3UYHUMHU Ta OPUAMIHAMH OCODaMH eJeK-
TPOHHHUX TMOBIIOMIJIEHb MPO €KOJOTIYHI HIUIEHTH 3 BepUPIKALIEI TXHBOTO
reorpaivHOTO TOJOKEHHS Ta Bi3yalbHUM IMiATBEPHKEHHSIM, YAM TpPaHC-
(dhopmye oTpumaHy BiJi IPOMaJICBKOCTI iH(pOpMaIi0 B O(QiliiiHy I0Ka30BY
0asy.

Cranom Ha kBiTeHb 2026 poky 3adikcoBanHo moHan 11 Tucsu daktiB
3aMOisIHHS MIKOJM HAaBKOJIMIIHBOMY NPHPOJHOMY CEPEIOBHILY BHACIIIOK
BOEHHUX il pd [7]. BogHowac, MexaHi3M CTSATHEHHS 3 pd 3aBJIaHUX 30UTKIB
Ha CBOTOJHI BIJACYTHIH. YKpailHCBbKI CyAM MOXXYTh BH3HAUUTH DO3MIip
30MTKiB, BU3HATH NPOBHHY AEp)KaBH-arpecopa Ta YXBaJIHWTH PIMICHHS IIPO
BIZIIKOJYBaHHS, TMPOTE JepkaBa-arpecop HE BH3HAE IOPHCAUKIIIO
YKpalHCBKHX CY[IiB, ITHOPY€E iXHi PIillICHHS Ta HE Ma€ Ha TepuTopil YKpainu
aKTHBIB, TOCTYIHHX IJISl IPUMYCOBOTO CTATHEHHS.

OTxe, 3a pe3yabTaTaMi IPOBEICHOTO aHAJI3y, MOXKEMO 3pOOHUTH BUCHO-
BOK, 110 B YkpaiHi mpotsrom 2022-2025 pokiB chopMoBaHa yHiKaJbHa
HOpMaTHBHA 0a3a, aJaNTOBaHA A0 BHKINKIB BOCHHOTO CTaHy. Ii OCHOBOIO
craina [TocranoBa KMY Ne 326 ta HU3Ka rany3eBUX METOAMK MIiHAOBKILIA,
SKI JIO3BOJIMUIM TIEPEBECTH EKOJIOTiYHI 30MTKM y KOHKPETHHI BapTiCHHH
BuMip. BrpoBamkeHHs 1HMOPOBUX IHCTPYMEHTIB, Takux sk Jlep:kaBHUI
peecTp MOLIKOKEHOro MaiiHa Ta cepBic «Exko3arposay, 3Ha4HO CIPOCTHIIO
nponenypy (ikcarii Joka3iB, 3aTy9IHBIIH 10 BOTO MPOIECY TPOMAICHKICTE.
Ix mopmankie BrOCKOHANEHHS Ta TicHa iHTErpalis 3 MiKHAPOJHUMH KOM-
MeHCAliHHIMH MeXaHi3MaMHt JO03BOJINTh HE TIJIBKHM 3aXHCTHTH €KOJIOTIUHI
iHTepecH JepXaBH, a #W 3a0e3MeYUTH peajbHE BITHOBICHHS JOBKLLISA
Ykpainu.
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BE3BAP’EPHICTD SIK IIPUHIIAII €BPONENCHKOI MOJEJI
NYBJIYHOI CJIYKBU: OCOBJIUBOCTI JOKTPUHAJIBHOI'O
CIIPUMAHATTSA TA IOIIYKY HOPMATHUBHOI MOJEJII
3AKPIIIJIEHHS B YKPATHI

Koaomoeupb Tersina OsnexcanapiBua
O0OKMOp 10pUOUYHUX HAVK, npoghecop, unen-kopecnondenm HAIIpH
Yxpainu, 3acayscenuii opucm Ykpainu, 0exan iopuouuHo2o axyismenty,
3anopizvkuii HaYioHANLHUL YHIBEpCUmMem
M. 3anopidicocs, Yrpaina

IMmeMenTanis €eBponelchbKUX MPaBOBUX CTaHIAPTIB Yy MPaBo IyOmigHOT
cryx6u YkpaiHn 3 HeoOXimHICTIO mependavae OXOIUICHHS BiAIIOBIIHUM
MPOIIECOM 1 3aCaJHUYMX TOJOXKCHb, POJb SIKUX TPATUIIHHO BimIirparoTh
OpUHOMOW. 3 OMIAQy Ha BAXJIIMBICTG NHTAHHSA, WOTO JOCIHIIKEHHIO
MpUAUIAIaca yBara BYCHUX-TIPEICTABHUKIB PI3HHUX Tally3eBHX HANpPSIMKiB
MpaBoBOi HAyKH Y Pi3HI iCTOPHYHI MEpioAd, MpO IO CBiAYATh HYHCIECHHI
mpani O. Ilerpmmmna, 0. bursaka, JI. bimu-Tiynosoi, B. Kommakosa,
O. baranoBa, C. ®epgunmmuna, JI. Kopuyru, A. bepmaua, O. IIponeBuua
Ta iH., 13 PI3HOBapiaTUBHUMH MOJCSIMH «TJIHOHHM» Ta «CIeIiai3ariii»
BIJIMOBITHOrO HAYKOBOT'O TMOINYKY. AHAaJi3yl04W HasBHI TeMaTH4HI poOOTH,
MOXKHa 3 BIIEBHEHICTIO CTBEp/XKYBaTH, IO, HE 3BakKal0uW Ha Bce iX
PO3MAITTS, PO3yMIHHSI MPUHIMMIIB MyONiYHOI CIyXKO0M y HUX € yHi(iko-
BaHMM, SK 3aCaJHHYMX IIOJIOKEHb Ul ICHYBaHHA IyOJIYHOI CIyXOu
B I[IOMY Yy BChOMY Ii BHIJOBOMY Ta MOJECIBFHOMY PO3MAiTTi. Bin akmeHTy
nepeniky (Hanpukiaan, podboru O. Mukonenka, . Ilpuiimauenka, YO. T'eop-
rieBcpkoro, JI. Jlydenka Ta iH.) #f aX A0 JOETalXi30BaHOTO aHANI3y pecypcy
KO)KHOTO 13 HHX Yy pPI3HHX Bapiamiix — BiI OJHOTO-IEKIIBKOX W ax
JIO aHaji3y KOXKHOTO 13 HOPMAaTHUBHO-3aKPIIJICHOrO Meperniky (Hampukiam,
pobotu b. Komanenko, O. My3u, H. Jluteun, K. Yeuenko, 1O. Jlezesu
Ta iH.) — TaKOI € «HajiTpa» HAyKOBOTO ()aXOBOTO MOIIYKY TEMaTH4YHOI'O
cnpsimyBaHHs. HopMaTHBHO-TIpaBOBE 3aKpIiIUICHHS BIAMOBIIHNX 3aCaJHHYHX
MOJIOKEHb IyOJiyHOT Ciy>)kOM B YKpaiHi TaKoX BiIPI3HAETBCS CBOEIO
cneuudikor0 — Bix Qikcanii mepeniky NPHHIMIIB, i3 y3araJlbHEHOIO 3a
3MiCTOM HOPMOO-IC]IHIII€I0 KOXKHOTO i3 HUX y «0a30BUX» 3aKOHOJABUIX
akTax (Hampukian, cT. 4 3akoHy Ykpainu «IIpo mepxaBHy ciyxOy», cT. 4
3akony Ykpainm Bim 02 TpaBHs 2023 poky «IIpo cmyx0y B opraHax
MICIICBOTO CaMOBpSAyBaHHs») abo Xk Juiie i3 ¢ikcamieto X meperniky (ct. 4
3akony Yxkpainu 07 gepBrs 2001 poxy «IIpo cixyx0y B opranax MicIieBoro
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CaMOBpSIYBaHHS»), 3aKOHOJABUOi perjaMeHranii 3acan peajizamii HpUH-
UMy B IJIOMYy, 13 YTOYHEHHSM INOJAO JeTamizailii ocoOsuBoCTei
pernamenTanii i cepu ImyOmigHOI CinykOM Ha MiA3aKOHHOMY piBHI
(manpukman, 3akon Ykpainm «IIpo 3acagm 3amobiraHHs Ta NPOTHALL
TUCKpUMiHAMii B VYKpaiHi») # ax J0 JeTami30BaHOI periIaMeHTarlil
0COONMBOCTEH periiaMeHTarlii KOXHOTO i3 TMPHHIUIIB Ha ITiJ3aKOHHOMY
piBHI HOpMOTBOpdYOCTI (Hampukman, mnoctanoBa KMY Bim 01 ksiTHA
2026 poky Ne 425 «[Ipo BCTaHOBIEHHS BHUMOT IIOAO PIiBHSA BOJIOMiHHS
AHTJIMCEKOI0O MOBOIO 0Cc00aMU, sIKi TPETEHAYIOTh Ha 3aiHATTS OKpPEMHX
nocany), o it 00yMoBIt0e 0co0NMMBOCTI (POPMYBaHHS HOPMATHBHOI MOJIEN]
myOJIIYHOT CITY>KOH B IIIIOMY, B T.4. ¥ 100 11 MPHHIIKIIIB.
€BpoiHTEerpaliifHNil BEKTOp JIEpKAaBOTBOPYMX Ta IMPABOTBOPUMX IIPO-
neciB B YKpaiHi, B T.4. i cTOCOBHO cdepr IyOmiyHOI CiIy>kOH, B acIeKTi
IMIIEMEHTaIlil €BPOINEHCHKUX NPaBOBUX CTaHIAPTIB, aKTyaji3y€ KOHIICH-
TpaLil0 aKIeHTY IOKTPHUHAIBHOIO IIONIYKY Ta HOPMOTBOPYOI IisTIBHOCTI
Ha YHOPMYBaHHI Ha IIiJICTaBi HOBITHROTO HAYKOBOTO Oasucy (TpUHIIAT
HAYKOBOCTI) 3acaj] myOIigHOi cITy)OH, siKi Oymu O peieBaHTHUMHE €BPOTICH-
CHKMM TIPAaBOBHM CTaHIApTaM MyONiYHOI CIy>kKOW, BOJHOYAC BPAaxOBYBAIU
HaIlOHAJIbHI OCOOJHMBOCTI Ta 3amWTH peasbHOro 4acy. | me oOyMoBiOe
pizHOMAacIITaOHICTh BiATIOBIAHUX aKTHBHOCTEH — BiIl yBarm IO CHCTEMH
NPUHLIB MyONiYHOT CiyKOU B LIIOMY, TaK 1 KOXXHOTO OKPEMOTO IPUHIIMITY,
cepenl SIKMX CBOE YiJIbHE Miclle IMOCiJae MPHHIMI 0e30ap’e€pHOCTi, pOJb
i 3HaYCHHS SKOTO ICTOTHO aKTyalli3yBaJMCsl Y 3B’S3KY 13 BIIPOBa/HKEHHSIM
B YKpaiHi NpaBOBOTO PEXHUMY BOEHHOTO CTaHy Y 3B’SI3Ky i3 30pOHHOIO
30BHINIHKOKO arpeciero. IctoTHa Moaudikaiis «KapTHHE KaJPOBOTO PECypCy
myOidHOi ciry)kOm y neranizoBaHoMmy ii po3pi3i» [1] mosiBy HOBHX Horo
«CKIIAIOBUX» (BeTEpaHH, BHYTPIITHBO MEPEMIIIICHI OCOOH TOIIO) 332 PaXyHOK
Momudikarii Bxe ICHyIUHX ii CKIaJ0BUX (MOJOIb, OCOOHM 3 iHBAJIIHICTIO
TOIO), a TAKOXK IIOSIBU «HOBALIHUX» CKIAJOBUX (BETEpaHU 1 BETepaHH,
BHYTPIIIHBO IIE€peMilieHi 0coOM TOIIO), ICTOTHO aKTyali3yBalW MUTAHHS
JIOCTYTIHOCTI (BincyTHOCTI 6ap’epiB, 6e30ap’epHOCTI) MyOIigHOT CITy>KOH IS
BCIX IIMX 0Ci0, BCHOTO JIIOJCHKOTO Pecypcy y HOro pi3HOMaHITTi. AKIEHT
yBary, i3 3MilIEHHSM HOro, BiJl «PIBHOTO JOCTYILY», «HEJAUCKPUMIHAIII»
(BiTuM3HAHMI BapianT) a0 «0e30ap’epHOCT» (€BPONEHCHKHI aHalor),
aKTyaJli3yBaB MOPIBHUILHO-NIPABOBHI HAYKOBHMH aHaJIi3 BiIMOBIAHMX 3acaj-
HUYHUX MOJOXKEHb IyOmigHOi CiyOH, 13 MOZIEIIOBaHHSIM Ta NPaKTHYHUM
BTUICHHSIM HOPMOIPOEKTHHUX Mporo3uniid. be3bap’epHICTb SK CHHOHIM
JIOCTYITHOCTI MyOIidHOi CIy>KOW y HOBITHIH BITYM3HSHIA TPaBOBIA HayIi
PO3TISIIAETECA K BIACYTHICTH (Y pO3YMIHHI YCYHEHHs) Oap’epiB uis
JIOCTYIIY OCOOH IO ITyOIigHOI CITy>KOH, IS TPOXOKSHHS Ta TIPUITHHEHHS i1,
Ipu IbOMY «Oap’epm» pO3TIAAAIOTECS caMe y IIMPOKOMY iX PO3YMiHHI,
K Ti, AKi TOB’s3aHi i3 OyIb-SKUMH TpOSIBAMH TUCKPUMIHAIEIO (32 BKE
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YHOPMOBaHMMH O3HaKaMH), TaK 1 Ti, sIKi BiAMOBIHOTO 3B 53Ky 13 YHOPMOBa-
HUMHU O3HAaKaMH He IependayaroTs (Hanpukiag, podotn C. Pemunimmna,
H. Bepnoc), mo i Bixpi3HAETbCS BiA TpaauLIiiHOTO (EpEeBaXKHO JI0 APYroi
nmekaan XXI CT.) JOKTPUHAIBHOTO MiAXOY IIOA0 PO3YMIHHS BiIIOBIITHOTO
«0a30BOrO» 3aCaZHUYOrO TIONOXKEHHS MyOmigHOi ciyxOu. Bimmosigauit
JOKTPUHAJIBHUN AaKMEeHT yBarW BITYM3HSHUX BYEHHUX-TPABHUKIB IUTKOM
KOpeJIoe i3 YHOPMOBaHMM BH3HaueHHAM Oe30ap’epHocTi B aktax €C,
o ¥ MiATBEPIUKye BIUIMB NPAaBOBOI HAyKW HA HOPMOTBOpUY Ta IpaBoO3a-
CTOCOBHY HisutbHOCTI. ITpHHAHATTA W0l HU3KH MiA3aKOHHUX TEMaTHIHIX
HOPMaTHBHO-TIDaBOBUX  aKTiB  (Hampukian, po3nopspkeHHs KMY
Big 14 xBiTHs 2021 p. Ne 366 « IIpo 3aTBepmxennst HarionanbHoi crparerii
i3 cTBOpeHHs 6e30ap’epHOro npocTopy B YKpaini Ha nepioq 1o 2030 poky»
(B pemakuii posnopsmkennss KMY Big 25 6epesns 2025 p. Ne 294-p), naka3
HAJIC Bin 31 Gepesnst 2023 p. Ne 51-23 «IIpo 3aTBep/rkeHHsST MeTOIUIHIX
pexoMeHAaniil 3 mUTaHe (GopMyBaHHS 0e30ap'epHOCTI Ha poOodoMy Mici
B JIep)KaBHUX OpraHax» TOIIO) IUIKOM MOKHA PO3IIISAATH K pPe3yJbTaT
IMIJIEMEHTAIIi] €BPONEHCHKNX MPaBOBUX CTaHAAPTIB (30Kkpema, /lupexTnBa
Pagm €C 2000/78/EC Bixm 27 mmucromama 2000 p. «IIpo BcTaHOBIEHHS
3aralbHUX PaMoK IS PIBHOTO CTaBJICHHS y cdepi 3alHATOCTI Ta mpode-
ciftHoi mismteHOCTI», JupektuBa €C 2016/ 2102 Bim 26 xostHA 2016 p.
«IIpo mocTynHicTh BeOCaiTIB Ta MOOLIBHUX 3aCTOCYHKIB OPTaHiB JepiKaBHOT
Biagm», dupekruBa €C 2019/ 882 Bing 17 xsitHs 2019 p. «IIpo BUMOrM
JIOCTYIHOCTI POIYKTIB 1 MOCIYT, a00 €BPOMEUCHKUIN aKT MPO AOCTYIIHICThY,
JupextuBa €C 2018/ 1972 Bix 11 rpynus 2018 p. «IIpo 3anpoBamkeHHs
€BpONEHCHKOTO KOAEKCY EJNEKTPOHHUX KOMYHIKallii, SKHH peryoe
KOMYHIKaIiiiHI Mepexi i MoCIyru y paMkax €IMHOTO HHU(PPOBOTO PUHKYY,
Pexomenmamiss Kowmitery MinictpiB Pamgm €Bpomrm Ne R (2000) 6
Big 24 mororo 2000 p. «IIpo cratyc myOuidHHX Ciry>kO0BLIB B €BpoIi»
TOmO). A B acmeKTi BpaxyBaHHS pPe3yJbTaTiB HOPMOTBOPYOCTI Ta MPaBO-
3aCTOCOBHOI AISUTFHOCTI MO0 3acaj IHCTHTYHIHHOTO, iHQPACTPyKTYpHOTO
Ta iHIIOTO 3a0e3MeYeHHs BIIPOBaKEeHHs 0e30ap’epHOCTI MyOIi4HOI CITy>KOu
(xoopmunanis croienpani HAJIC i3 Pagoro 6e30ap’eprocti, PagHukom —
yrnoBHoBakeHUM [Ipe3unenta Ykpainu 3 nuranp 6e30ap’€pHOCTI, 3aTBepA-
XKeHHss Mertozonorii NpoBEeleHHS] ONUTYBaHHS Ta OINpALIOBaHHS HOTro
pe3yNbTaTiB Ta OpPIEHTOBHOTO TIEPETIKYy 3aluTaHb OIMTYBAHHS IIOJO
BU3HAUYCHHS CcTaHy Oe30ap'epHocti Ha pobOo4YoMy Micii MyOIiYHHX
CITy’KOOBILIB, BIPOBADKEHHS LMKy OHJAWH-KYpCIB Ha HalllOHAJbHIN
wiatdopmi «/lis. Ocsita» mix Ha3Boro «/lepxaBa 6e3 Oap’epiBy», Tumosoi
OCBITHBOI TIpOTpaMu 3 MiIBHIICHHS KBamiikamii Aep:kaBHUX CITy>KOOBIIIB,
o 30pieHTOBaHAa Ha (opMyBaHHS KOMIIETCHTHOCTEH i3 3a0e3rmedeHHs
6e30ap’epHOTO MPOCTOPY IMyOIidHOI Cay)OH, 13 OJHOYACHIM BH3HAYCHHSAM
y MIOpiYHUX IUTaHAX [eP>KaBHUX CIIY>KOOBIIB BiATIOBIIHUX TOKa3HUKIB
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TUSUTBHOCTI, 13 X BHMIPIOBAHICTIO T4 MOXJIMBHM IIOPIYHUM OIIHIOBAHHSIM,
TOIIO), BCE 1€ JO3BOJSIE CTBEp/KYBaTH, IO Taka IMIUIEMEHTAMis
€BPOICHCHKNX IPaBOBHX CTAaHAAPTIB € CHUCTEMHOIO, a OT)Ke BOHA po3pa-
XOBaHa Ha TPUBAILY [0 Ta IEPCHEKTHBHY pe3yJlbTaTHBHICTh. Brposan-
JKCHHS BIIMOBIZHOTO 3acaJHUYOr0 TIOJOKCHHS J03BOJSE IOTOIMTHCS,
mo «0e30ap’epHICTh HAa TMYyONiYHIA CIy)X0i — IIe¢ YMOBH, B SKHX KOXXEH
i KOXKHA, XTO NPUHIIOB HAa MyOmiyHy Ciyx0y, HE JHIIe PO3YMIIOTh
HEOOXigHICTh HaJaBaTH HaWKpalUX MOCIYyTr JIOASAM, a ¥ ycepeawHi
myOmiyHOi CIy’)k0M BiAYyBalOTh B3a€MHY IIOBary, MATPUMKY W MaiOTh
Ti YMOBH, SIKI NAlOTh 3MOTY OyIb-sIKif JIFOAMHI MpAIfOBaTH B KOJEKTHBI
Ta BUIBHO KOPHCTYBATHUCS MpOCTOpom» [2]. 3 omsay Ha Te, HIO CYTTEBO
Mou(iKyBaicsl JOKTPHHAIBHI TEMaTHUYHI IIOJIOKEHHS, $IKi (DaKTHIHO
copMyBaJIM HOBITHE HAayKOBE WIIIPYHTS JUII HOBITHBOI BITUHM3HSIHOT
HOPMOTBOPYOCTI Yy cdepi myOmiyHOI CIYy>KOM CTOCOBHO 3aKpilUICHHS
ii 3acafHMYMX MOJOXKEHb, B HAsABHOCTI pe3yNbTaTH MiA3aKOHHOI HOpMa-
THBHO-TIPABOBOI periiaMeHTallii BpaxyBaHHs TaKOTO MiAIPYHTS, i3 IMIZIEMEH-
Tali€l0 €BPONEHCHKUX IPAaBOBHX CTAHAAPTIB IIOAO BiINOBITHOIO 3acal-
HUYOTO TIOJIOKEHHSI, IIIKOM JIOTIYHOIO € 3aKOHOJaBYa perJIaMeHTallis
(BHECEeHHS 3MiH) BIATIOBIAHOTO TMOJIOXKEHHSA M 3akpiruieHHs 0e36ap'epHOCTI
came AK MPHHLUIY MyOJiYHOI CIyOW SK Ha PiBHI MOJI0KEHb «0a30BHX»
3aKOHO/IaBYMX aKTiB MPO MyOuiyHy ciyxO0y y BCbOMY PO3MaiTTi 11 BUIOBHX
NposiBiB, Tak 1 YyHi¢ikamii MoJoXKeHb BCIX aKTiB 3aKOHOJABCTBA IIPO
nyOniuHy ciyxOy, i3 3a0e3neyeHHsIM (OPMYBaHHS €IHOCTI MPAKTHKU iX
3aCTOCYBaHHSI.
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YU € BOEHHUI CTAH BUITIPABJIAHHSM
MOPYIIEHHS ITPAB JIIOJJUHU B YKPATHI?

Ky3bmenko Onena BanepiiBna
KaHOUuOam 1opuoudHUX HayK, OOyeHm,
doyenm xagedpu npasa
1IBH3 «Esponeticokuii yHigepcumeny
M. Kuis, Yxpaina

[MpaBa nronuHKM BUKOHYIOTH (YHKIIIO OOMEXEHHs IyOJiuyHOI Biamu
Ta 3amo0iraHHs 11 CBaBUIBHUM IisIM, IO POOUTH iX OJHIE€I0 3 KIFOYOBUX
O3HaK JIeMOKPaTHYHOIO MpPaBOBOro pexuMy. Hartomicte aBTOopHTapHi
f TOTaNITapHI PSKMUMHU HE BU3HAIOTH IPUPOTHOTO XapaKTepy MpaB JIOANHH,
pO3TISIIAIOYM X SK TOXiIHI Bil BIACHOI BOJi. Y TakoMy MiAXOZi IpaBa
ICHYIOTH JIMIIIE TOMi, KOJM BOHH CAaHKI[IOHOBaHI BJAIOI0 Ta 3aKpiIUICHI
B HOPMAaTHBHO-TIPABOBUX AaKTaX, IPHUYOMY 31eOUIBIIOro HIeTbes Ipo
COIIaTbHO-EKOHOMIYHI MpaBa.

OTXe, B yMOBaxX HEJEMOKPATUIHOTO PEXUMY OOCAT 1 3MICT MpaB JIOAN-
HH TOBHICTIO 3aJIeXaTh B/ PILIEHb JEPXKABHUX OpraHiB. 3alpoBajKeHHs
BOEHHOTO CTaHy B TaKUX Jep)KaBaX ICTOTHO HE 3MIHIOE CHTYaIlilo
i3 3a0e3MeUCHHSM MpaB, OCKUIBKH BOHM HE BU3HAIOTHCS SK HEBIJI €éMHI
Ta Taki, 10 HaleXaTh JIIOJAWHI BiJ Hapo KeHHS. binblie Toro, HaBiTh
(hopmasbHE MPOTOJIONIEHHS NMEBHUX IIpaB HE Ma€ CTaOUIBHOTO XapakTepy,
aJDKe Jiep)KaBa MOXE BiIMOBHUTHCS Bil HUX y OyIb-SKHH MOMEHT, Kepy-
IOYNCH TaK 3BAHOIO «PEBOJIOIIMHOIO TOMITBHICTION.

JemokpatnyHa AepikaBa, sIK IMPABUIIO, HE BHUCTYIIAE 1HINIATOPOM 30pOii-
HOi arpecii. 3arapOHUIBKI BIHHU IpUTaMaHHI IepeAyCiM HeEMOKPATHIHIM
pexxnMamMm, SKi ITHOPYIOTh IIpaBa JIOOWHHM HAaBiTh y MeXax BIIACHOI
IOPUCIUKINI, HE KaXydd BXKE MPO TEPUTOPIi iHIINX mepkaB, IO 3a3HAIOTH
BTOPTHEHHsI Ta OKyHallii.

TakuM 4MHOM, KOJIM HAETHCS PO rapaHTyBaHHS MPaB JIOJMHHU, 30KpeMa
B YMOBaX BOEHHOT'O CTaHy, Ma€ThCs Ha yBa3i caMe JAeMOKpaTHUYHa JIepKaBa.
BonmHowac 1e He BHKIIOYaE€ MOMKIMBOCTI NPUTSTHEHHS NpPEICTaBHUKIB
TOTAJITAPHOI BJIAIM JO MIKHAPOIHO-TPABOBOI BiJMOBINANBEHOCTI 3a MOPY-
HICHHS NIPaB JIFOIMHH.

Bimnosimao no Koncrutymii Ykpainu 000B’s3KkoM AepkaBu € 3a0e3-
NIeYEeHHs NpaB JroauHA. [IpH iboMy mependadeHo, Mo IpaBa JIOIUHA € THM
SIBHIIEM, SK€ BHU3HAYA€ HANPSAM MisTIBHOCTI JepXaBW, ii (HyHKIIOHAIBHY
CIpPSAMOBAHICTh, 1 came Jaep)kaBa € BIANOBIZATBHOIO 3a peaiizamiio Ta
YTBEPIXKEHHS IIPaB JIFOIMHU.
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OTxe, MOXXKHA 3pOOMTH OJHO3HAYHWH BHCHOBOK, IO BOEHHWH CTaH
HE MOXXe OyTHM BHUKOPHUCTaHWUH JUIS TOTO, MO0 YKpaiHa BiIMOBHJIACH BiJ
cBOro 00OB’sI3Ky 3a0e3medyBary npasa oanHu. OkpiM 1poro, y Koncru-
Tynii YKpaiHu BUKJIaICHO OKPEMi IOJIOKEHHS, SIKi BU3HAYAI0Th OCOOIMBOCTI
peaizamnii mpas JIOJUHN B yMOBaX BOEHHOTO CTaHy.

BimmosimHo mo cr. 64 Koncturymii Ykpainu mpaBa JIOAWHU HE MOXYTh
OyTu oOMekeHi JuIe y BUMaaKax, nependoadennx KoHcrutyiero Ykpaiam.
Haromnomryemo, mo B miii craTTi HAETHCS MPO HOPMAaTHUBHY OCHOBY OOMe-
JKeHHs TmpaB joauHu — KoHctutymito Ykpainu. He mig3akoHHUWE akrt, He
3aKkoH, a KOHCTHTYIs,, OCKUIBKH B AEMOKpPAaTHUYHOMY CycrniibcTBi KoHcTH-
TYLisl PO3TILIIAETBCS HAacaMIlepell SIK aKT YCTAaHOBUOI BIagy Hapoay, SKHUH
BCTAaHOBJIIOE TIOBHOBa)KCHHS OPTaHiB JIepKaBHOI BIIaaAX Ta iX oOMexxeHHs [1].

Koncrurynis Ykpainu nepenoayae ocoOIMBHIN MOPSIOK BHECEHHS 10 HEl
3MiH, IKHH € 3ac000M 3axucty KoHcTHTYIIT, B TOMY YHCII 0OMEXEHHS IIpaB
monuHA. Buxomsum 3 Xapaktepy OOMEKEHHS MpaB JIIOJWHH, KOHCTH-
TYLIHHO-ITPaBOBHI MEXaHI3M iX 0OMEXEHHS BUAAETHCS MPABUIEHIM.

Bimmosimao g0 4. 2 cr. 64 Konctutymii YkpaiHu B yMOBax BOEHHOTO
YM HaJ3BHYAMHOIO CTaHy MOXYTh BCTAHOBIIOBATHCS [E€sIKi OOMEKCHHS
mpaB i cBOOO] 13 3a3HAYEHHSM CTPOKY Aii IuX oOMexeHs [1].

Ha mepion nii BoeHHoro crtany B ykasi [Ipesmmenta VYkpainm mpo
BBE/ICHHSI BOEHHOTO CTaHY BU3HAUEHO BUYEPITHHUI MEpPeiK KOHCTUTYLIHHUX
npaB 1 CBOOOJ JIOAMHM 1 TPOMaJSHHMHA, SIKI THMYAacOBO OOMEXYIOTHCS
y 3B’5I3KY 3 BBEICHHSIM BOEHHOTO CTaHy.

Bonu BKIIIOUAIOTH:

— HEBTpPydYaHHsS B ocoOucTe Ta ciMeiiHe XWTTS. 30KpeMma, KOHTPOJIb
3ac00iB 3B 513Ky, OTJISI/ pedeil, JOKYMEHTIB, KHTIIA;

— cBoOoma TepecyBaHHS, BITHHUM BHOIp MiCI TIPOXXMBAHHS, IPaBO
BITBHO 3aJIMIIATH TEPUTOpil0 YKpaiHH, 32 BHUHATKOM OOMEXEHb, BCTa-
HOBJICHUX 3aKOHOM. ToOTO BificbKOBE KOMaHIyBaHHS MOXXE BCTAHOBIIOBATH
3a00pOoHM 9M OOMEXEHHA MO0 BHOOPY MicHsd mepeOyBaHHA YU MIPO-
JKUBaHHA 0ci0 Ha TepurTopii, Ae Ii€ BOEHHWH cTaH. BiH MoO)ke BCTaHOB-
JIIOBAaTH OCOOJIMBHM peXHUM B i3y Ta BUi3Ay, OOMEKEHHS CBOOOIH Iepecy-
BaHHs TIPOMAaJIsiH, 1HO3EMIB Ta 0ci0 0e3 rpomalsHCTBAa, a TaKOX PyXy
TPaHCIIOPTHUX 3aco0iB, MEpeBIpKy TOKYMEHTIB y oci0, a B pasi morpedu
OIJIsL peyeid, TPaHCIIOPTHI 3aco0M, Oarax i BaHTaxi, CIIyk00BI MPUMILICHHS
Ta XUTIO TPOMAsH [2].

VY mnepion aii BOEHHOrO CTaHy MOXYTh 3allPOBAPKyBaTHCS OKpeMi
oOMexeHHsI TpaB 1 cBoOOI rpomansH. 30KpeMa, MOXKE BCTaHOBIIIOBATHCS
KOMEH/IaHTChKa TOMHA — OOMEKeHHs IepeOyBaHHs Ha BYNHWIPIX y BU3HA-
YyeHui gac 0e3 criemianbHUX MepenyCcToK.

Takox MOXXyTh 3a3HaBaTH OOMEKEHb OKpEMi IOJIITHYHI TpaBa, 30KpemMa
cBo0O/Ia AyMKH 1 ClOBa Ta IPaBO HA BiTbHE BHPAXEHHS CBOIX MOTIIIIB
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i mepexoHanb. [IpaBo rpomaasH Ha y4acThb B YNpPaBJiHHI JepKaBHUMH
CIpaBaMH, BKJIIOYAIOYM y4acTb y BHOOpax 1 pedepenmymax, (akTHuHO
NPU3YTTUHSETHCS, OCKUIBKH MIPOBEJCHHS BUOOPIB 1 pedpepeHyMiB y BOEHHUI
4ac He JOIYCKaEeThCA.

Kpim Toro, oOMexyeThcsi TpaBO HAa MHpHI 3i0paHHS — IPOBEACHHS
MITHHTIB, JEMOHCTpAIill Ta IHIINX MAcOBUX 3aXO[iB 3a00pOHSAETHCA. 3a3HA€E
3MiH 1 peami3amis TpaBa BIIACHOCTI: MailHO NPWUBATHOI, KOMYHaJIBHOI
49U Aep>kaBHOI ()OPMH BIIACHOCTI MOXKE OYyTH HPHUMYCOBO BiTUy)KE€HE IUIS
motped nepxaBu. BomHOWac 00OB’S3KOBOIO YMOBOIO € IOBHE BiAIIKOIY-
BaHHS HOTO BapTOCTI — sIK MOTIEPEIHE, TAK 1 HACTYITHE.

[TpaBo Ha mpaIio TaKOK MOXKE peali3oByBaTUCS B OCOOIIMBOMY MOPSIKY.
Ha tepuTopisix, e BBeZIEHO BOEHHHH CTaH, BINCHKOBE KOMaH[yBaHHS pa3oM
i3 opraHamu Biaau abo CaMOCTIIfHO Mae IpaBO 3alpOBa/KyBaTH TPYIOBY
MOBUHHICTh 1 3aJlydaTH TPOMAJSH JIO BUKOHAHHS CYCIUIBHO KOPHCHHX
po6it. Mnerscs mepeayciM mpo poboTH 0G0POHHOTO XapakTepy, TiKBifalio
HACNIAKIB HaJI3BUYalHHUX CUTYallil TEXHOTCHHOrO, NPHPOIHOTO YH BOEH-
HOTO ITOXO/KEHHSI. YMOBH BHKOHAHHS TaKUX POOIT, X TPHBAIICTH i omaTa
BHM3HAYAIOTHCSA BIATIOBIAHO IO TPYIOBOTO 3aKOHOAABCTBA.

OxKpiM 1pOTO, BifiCBKOBOMY KOMaHAYBAaHHIO HAJA€THCS MPABO BUKOPHC-
TOBYBAaTH pECypcH, BHUPOOHWYI TIOTYXXHOCTI Ta MaWHO MIiAMPHEMCTB,
yCTaHOB, OpraHizaii ycix opM BIacHOCTI, a TAKOXX OKPEMHX IpoMajisH. 3
ocobamu, 3alydyeHUMH JI0 CYCHUIBHO KOPHCHHX PpOOIT, YKIIQJa€eThCs
CTPOKOBHI TPYAOBHH JIOTOBIp.

B yMoBax BOEHHOrO cTaHy MOXYTh TaKOX OOMeEXyBaTHCS IHIII
KOHCTHUTYIIHHI TpaBa i cBoOOaH. 30KpeMa, IIe CTOCYETHCS HETOTOPKAHHOCTI
JKUTIIA, IO JOMYCKAaE MOXKJIMBICTh HOTO OIJISITy YM BHUKOPHUCTAHHS B yCTa-
HOBJICHOMY 3aKOHOM THOpsnKy. Moske 3a3HaBaTH OOMEXEHb 1 IpaBo
Ha TAEMHULIO JIHCTYBaHHs, TeleOHHHX pPO3MOB, TenerpadHoi Ta iHIIOL
kopecnionaeHuii. KpiM Toro, oOMexXeHHsS MOXYTh TOpKAaTHCS NpaBa
Ha 3[1ACHEHHS MiANPHEMHHUIBKOI JisITFHOCTI, SIKa He 3a00pOHEHa 3aKOHOM,
a TaKOX IIpaBa Ha CTPaiK K coco0y 3aXUCTy €KOHOMIYHHX 1 COIIabHIX
iHTepeciB. [IpaBo Ha OCBITY TakoX MOXE peali3oBYyBaTHCS 3 ypaxyBaHHSIM
YMOB BOEHHOTO CTaHy, 30KpeMa 4epe3 3MiHy (pOpM oprasizaiii OCBITHBOTO
mporecy abo THMYACOBI OOMEIKEHHsI HOTO 3IHCHEHHS.

Crin Takox 3a3HayuTH, 1m0 KoHctutynis Ykpainu nepeabauae mepesik
IpaB, SIKi He MOXKYTb OyTH IOpYLIEH]! Y BOEHHHUI Yac. BOHM BKITIOYAIOTh:

— TpaBa Ha PIBHICTH 1 MOBAry JO JIFOJCHKOT T'1THOCTI

— IIPaBO HA OCOOKCTY HEJOTOPKAHICTh

— TIpaBo Ha IUTIO0

— IIPaBO HA IPOMAJISTHCTBO

— [IPaBO Ha CIPaBEIUBHHI Cy[l, IPABOBY IOIOMOT'Y Ta 3aXHUCT

— TIpaBo Ha XuTio [1].
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OT>xe, MOXKHA JIIHTH BHCHOBKY, IIO 3Ti/HO i3 3aKOHOJaBCTBOM Y KpaiHU
OOMEXeHHSI TIpaB JIIOAWHHM JIOMYCKAE€ThCS JIMIIE HAa BU3HAYCHUH CTPOK
1 BUKJIIOYHO B TaKMX MeXax, sIKi HE MOPYUIYIOTh IX CYTHICHOTO 3MicCTy.
BoaHouac y KO)XKHOMY KOHKPETHOMY BHIIAJKy 3alpOBaPKCHHS BOEHHOTO
CTaHy OpraHu ITyONi9HOI BIaIXd MAalOTh YITKO OKPECIUTH IEpeliK Ipas,
IO M UITaTEMYTh 00MEKEHHIO 32 BiIMOBITHIX 0OCTaBHH.

TakuM YHHOM, IpaBa JIOAWHH BUCTYIAIOTh OPIEHTUPOM 1 BOAHOYAC
MEXEI0 MISTTPHOCTI IepKaBHUX OPraHiB IIiJ Yac 3alpoBaKEHHS BOEHHOTO
CTaHy Ta 3aCTOCYBAaHHS BiAMOBiIHUX 3axoniB. [Ipu 11poMy iCHYy€e KOJIO TIpaB,
SIKI He MIIAraroTh OOMEXEHHIO B3araji, a OOMEKEeHHs 1HIIMX HE ITOBHUHHI
MPU3BOJUTH JI0 BTPATU IXHBOI CyTHOCTI. KpiM TOro, KOHCTUTYLIHHO-TIPaBOBI
HOPMH HE JIMIIE BU3HAYAIOTh MEPENiK HEBIIUY>KYBaHHUX IIPaB, a i BCTAHOB-
JIOIOTH crienu(iKy peanizamii OKpeMHX IpaB B YMOBaX BOEHHOTO CTaHy.
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AETEPMIHOBAHICTb OBMEKEHHSI OKPEMHUX ITPAB
1 CBOBO/I TPOMAISIH YKPATHH Y ICJAABOEHHUM MEPIO/I

Kypinnuii €sren Bosogumuposuya
O0OKMOp 1OPUOUHHUX HAYK, npoghecop,
npogecop xageopu KoHCMUMYYiuHo20 ma adMiHICmMpamueHo20 npasda
3anopizvkuii HaYioHANLHUL YHI6EpCUmem
M. 3anopidcocs, Yrpaina

3a OuTbII HiXK 4-X piuHY JiI0 B HaIiil AepXKaBi PeKUMY BOEHHOTO CTaHy,
HaKOMHMYeHa JIOBOJI 3MICTOBHA IPAKTHKA SIK TIO3UTHBHOTO TaK HEraTHBHOTO
xapakrepy. Pe3ynbrarn BHBYEHHS Ii 3MICTY CKIQIaTHMYTh JOCTaTHbO
MiHHWA 1 TOBYANBHHUNA JOCBiN, BpaxyBaHHS SKOTO Ma€ CTaTH OJHIEIO
3 TOJIOBHUX 3aBJIaHb OCTBOEHHOTO BJIalyBaHHS B Y KpaiHi.

PosmounHaty mo poOOTy, CIiJ 3 MEpeIBOEHHOTO INepioay, sKuil mepe-
JTyBaB MOBHOMAacIITabHOMY BTOprHEeHHIO pd 24 mrotoro 2022 p. Came y 1iei
BOCBMHPIYHUI TepMiH Oy0 3p00JIEHO AOCTATHRO MOMMIIOK, SIKi HETATHBHO
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MO3HAYMWJIMCh HA OpraHizamii Ta 3]ifiCHeHHI OOOpPOHM KpaiHM HE TUIBKH
y Tmepmr Micsli BeNMKOi BiHH, a TNPOAOBXYIOTH KPUTUYHO BIIMBAaTH
Ha CUTYallil0 B Halllii Jiep>kaBi i uepe3 YOTUPH POKH BiJ 1 HOYaTKYy.

Hagite micnst 3aBepiueHHs Ha TepuTOpil YKpaiHu Aii MpaBoBOTO pEXUMY
BOEHHOTO CTaHy, HE CIiJ| CIIOIIBAaTHCS Ha «MHUTTEBE» ITOBEPHEHHS IO 3BH-
YaiHOTO JIOJCHKOTO ICHYBaHHSA. Y IbOMY BHIAAKy TakoX Oyne morpi-
OeH IOCTaTHHO TPHUBAJIHIA 332 YaCOM IEPEXiTHUH Mepio MOBOEHHOT aJanTartii
YKpaiHCBKHX TPOMa/ISH, CYCIIIIbCTBA 1 AEPKABH 10 MUPHOT'O KHUTTSL.

Binmina (mpunuHeHHS 7ii) IPaBOBOTO PeXUMY BOEHHOTO CTaHy, y Telle-
pilHIN cuTyanii y kil onuHMIAcs YKpaiHa O3HAYUTHME IPO: JOCSTHEHHS
JIOMOBJICHOCTI TPO TPHUBAJIC EPEMHP’si MK KPaiHOIO-)KEPTBOIO Ta KpaiHOO-
arpecopoM a0o yKJIaJaHHS MK HUMH MHPHOI YroAM TapaHTaMH JOTPH-
MaHHS KOTPOi K ¥ y IepHIoMy BHUMAAKy MAaiOTh BHCTYIATH JEpKaBH,
IO CIPOMOXKHI TOJNITHYHHMH, CKOHOMIYHHMH, BIHCHKOBUMH 3aco0aMu
3a0e3reunTH He TIOHOBJICHHS BiifHU.

Takox mifgcraBamMu Il NPUNHWHEHHS MAii PEXUMY BOEHHOTO CTaHy
B HaIiil KpaiHi € — MoBHA Mopa3ka p¢ Ha YKpaiHCBKOMY ()POHTI, sSKa MOXKE
HACTaTH BHACIIIOK po3rpoMy ii BiiCBK a00 HECHPOMOXKHOCTI HEIO MPOJOB-
KyBaTH 3arapOHHWIBKY BilfHY (Hacamrepeq 3 €KOHOMIYHHX 1 MOJITHYHHX
MPUYNH) 3 HACTYITHHUM BUXOAOM ii BIHCHK Ta IHIIUX Aep’KaBHO-BIAIHUX
IHCTUTYIIH 3 YCIX OKYIOBaHUX TEPUTOPiH YKpaiHH.

Haxane, nepmi aa BapiaHTH (miepemup’st abo JOTOBIp), Y Cy4acHHX
peatisx BHIVISIAIOTH OUIBII BIpOTigHINIE 1 Tiplie AJs HAc, BPaxOBYIOUYH
MO3MIIIi SIK MOTMEePENIHROI TaKk 0COOMMBO TemepimHboi aaminicTparii CLIA
Ta il OYUIPHMKA, a TaKOX JIJEpiB KpaiH OKpeMux 3aximHoi €Bponw,
gkl moynHaroud me 3 2014 poky, Bcymeped yciM HOpMaM MiDKHapOIHOTO
1paBa, €THUKH 1 MOpalli HaMaraloThcsl YHHUKHYTH «eCKamamii» i yroauTa
KepMaHUdy pd Ta «30epertd Horo oOMuIUsD) 3a MiICyMKaMH Iii€i raneOHO1
BIlHHM, MIAMTOBXYIOUN YKpAIHy 10 TaK 3BaHUX «BHUMYIICHUX KOMIPOMICIBY.

3a mepmmx OBOX, a00 OUTBII CHIPHUATIMBHAX BapiaHTaxX HPUIMHEHHS YU
3aBepiieHHs arpecii p¢), HE MOMXIHMBO CIOMIBATHACS HAa MOMEHTAJIbHHUNA
nepexija BiA BiiHM 10 MHPY B YKpaiHi, 00 yciM BiZIOMO sIK y CTaHi Kpaii-
HBOTO BHCHA@)XCHHS OpraHi3My JIIOJMHI MOKE HAIIKOJUTH HAaBITh CKIISHKA
Bonu. ToMy BHXiZ 31 cTaHy BiliHM B YKpaiHi Ma€ BiOyBaTuCs MOCTYIOBO
(moeranHo), 00 He 3aNOAIATH JIMXO a Hi TpOMasTHaM, a Hi JAeprKaBi.

Hacamnepen, HeoOXiAHO BH3HAUUTH pPO3MIPH 30UTKIB 3aromisHUX
VYkpaini 3a pesynbratamu 30poiiHoi arpecii pd. Tak, 23 mororo 2026 p.
y Kuesi BinOymacs odimiitaa npe3erraris [1°s1Tol mBuIkoi OMiHKA 3aBIaHOI
mkonu Ta motped VYkpainm (Rapid Damage and Needs Assessment —
RDNAD), sika oxorutoe miepion 3 24 motoro 2022 p. no 31 rpyaus 2025 p.

JoxymeHT miarorosneHo cruisHO CBiTOBHM OaHKOM, YpsiaoM YKpainw,
€pporeiicekoro Kowmiciero Ta Opranizamiero O6’eqnannx Harmiit y xoopam-
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Hamii 3 MDKHapOJHMMH NapTHEpaMM, HAyKOBHMH YCTaHOBAaMH, TI'poMa-
JITHCBKUM CYCIITBCTBOM 1 IPUBATHAM CEKTOPOM.

3rigHO 110 WOro MOJOXeHb, cTaHOM Ha KiHenb 2025 poky mnortpedu
Y BIIHOBJICHHI Ta PEKOHCTPYKIII Ha HAHOIIMKYi JECSITh POKIB OIIHIOFOTHCS
y 588 mupn momapis CHIA, mo maibke yTpwdi NepeBHILy€ NMpPOTHOZHHH
BBII Vkpainn y 2025 p. [1].

Takox, mig 9ac BiIPOKECHHS ITOCTBOEHHOI YKPaiHCHKOI IEpXKaBH CIiJ
KkepyBatucst 3axomamu Ilmany BinHoBieHHs VYkpainu, skuii OazyeTbcs
Ha I'STH OCHOBHUX MPHHIOMNAX: HETaWHWH NOYAaTOK 1 IOCTYHOBUH
PO3BHUTOK; HApOIIyBaHHS CIPaBEIUBOrO A00po0yTy; iHTerpamis B €C;
BiOyJOBa Kpamoro, HibK OyJlo, B Hal[lOHAJILHOMY Ta pETiOHAILHOMY
MacuTabax; CTUMYJIIOBaHHS IPUBATHUX 1HBECTHUIIIH.

3a3HaueHNM IUTaHOM nependaueHo 3 2023 mo 2032 poku: BTIIMTH
y *kuTta 850 comianbHO-EKOHOMIYHHX MPOEKTIB; MOCATTH 7% IIOPiYHMMA
npupict peanpHoro BBII; 3amyunty BiAmoBigHe QiHAHCYBaHHS OiNbIIe HiX
Ha 750 Mipn. momapiB; 3a IHAEKCAMH CGKOHOMIYHOI CKJIQIHOCTI Ta JOA-
chKOTO Kamitary Ykpaini momactu y TOII — 25 kpain [2].

Buxonsuu 3 TemepimHiXx Ta MalOyTHIX peawiii TakoX, CIifi 3a3HAYHTH,
10 3pyHHOBaHI 00’€KTH MPOMHUCIIOBOCTI, KOMYHIKaIliil, OXOPOHH 37I0POB’S
Ta OCBITH, agMiHICTpPAaTUBHI OymiBIIi, KHUTIOBUH (DOHI — 1€ JIHIIEC YaCTHHA
MMOBHOT'O CIIMCKY TOrO, IO MiAJsAraTUMe BiTHOBJICHHIO. JlemoOimizairis
COTEHb THCSY BIHCHKOBOCIY>KOOBIIIB — YYaCHUKIB OOHOBHX JIiH, 3a CTaTHC-
TUKOW MiHIMyM y 30% 3 skux OynayTh mposiBiasitucs cumnromu [ITCP
(MOCTTpaBMAaTHYHOTO CTPECOBOTO PO3Jajy), TAKOXK MOTpeOyBaTUME BifImo-
BiHOI yBaru 3 OOKy Jep»aBuW — Hacammepe] 3a0e3ledyeHHs JIiKyBaHHS,
CTBOPEHHSI CIPHUATIMBHX COLIAIBHAX YMOB ISl aJanTalii A0 MHPHOTO
JKHUTTSL.

He xpamuii cran o4ikyeThcs i3 TOOIOHUMHU pO3JTaJaMH 3I0POB’S cepen
IUBUIPHOTO HAceNeHHS YKpaiHW, BPaxoBYIOUM Te, WO I Yac BIifHHU
nepeBaXkHa OUIBIIICTh TpoMasH HalOyla Kymy ICHXOJOTiYHHX MPoOieM —
TPUBOKHICTB, alaTiio, Po3ApaTyBaHH:], MOTIpIIEHHS CHY Ta iH. [empecis,
ctpec, Toi ke [ITCP — TpuBaii poku CynpoBOJKYBaTUMYTb JKHTTS 3HAUHOT
YaCTUHH YKPATHI[IB HABITh MICIIs 3aBEPIICHHS BIHHH.

Tex He cnin 3a0yBaT Npo NOTPeOy MOCHIICHHS! OPTraHiB MMPaBOMOPSIKY
Ta iX TOTOBHOCTI 0 e(eKTHBHOI MPOTHUIII CyTTEBOMY 30UIBIICHHIO YCiX
BUJIIB TSDKKMX 3JIOYMHIB BiJl po300iB 10 OGaHanTH3My (OCOOSMBO Yy mepiri
MIOBOEHHI POKH).

OxpiM Toro, HeoOXiJHO BpaxoByBaTH, IO JeMorpadidHa KpHu3a,
BUKJIMKAaHA 3arviOeiIi0 HCCATKIB TUCAY BIMCBKOBHUX 1 IUBILILHHUX OCIO,
a TakoX (PaKTWYHUM BHI3Z0M Ha IIOCTIHE MiCIle MEMIKaHHS 3a KOPIOH
5-6 minpiioHIB TpoMansaH YKpainu, OyZe KPUTUYHO BIUIMBATH HA HE TUTBKU
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C€KOHOMIYHHUH, a i Ha COILiaTbHO-MOPATbHUAN KJIIMAT Ta IMOJANBIINA [TUBLTI-
3alifHUA PO3BUTOK HAIIO! BiTun3Hu.

ByxBanbHe Ta NMEBHUM YMHOM HE OOMEXEHE 00’€KTHBHOIO PEalbHICTIO
JOTPUMAHHS YCiX NEMOKPAaTHYHHUX 3acajl, CTOCOBHO IMOJITUYHOI CHUCTEMH,
BHOOpiB, OKpEeMHX CBOOOJ JIOIWHHU-TPOMAIsSHUHA (HAacamIiepen cBoOonaa
clloBa, cBOOOJA IEPECYBaHHS TOIIO) B YMOBAax IIOBEPHEHHsS IO MHPHOTO
KHUTTS Ta 30epexeHHs] peaqbHOI 3arpo3H IMOHOBJICHHS IIMPOKOMACIITAOHOT
arpecii p¢, poOuTHMe YKpaiHChKy Iep:KaBy JOyKe€ Bpa3InBOi Iepen
YEproBOIO CIIPOOOI0 POCIHCHKHX 3arapOHMKIB 3HUITUTH YKpaiHy.

HeoOximHO 4YiTKO YCBIJOMHTH, IO Ha JPYTHid JeHb MICIS «MHPHOI
yrogm» abo0 «IOBrOTPUBAIOrO IEpEeMHpP’s» — BOPOr Iie 3 OUIBIIO
IHTEHCHBHICTIO Tiepeiine y riopugHuii ¢popMaT BilfHH, IUIIXOM MOJITHYHOT
necrabimizanii, iHpopmaniiHOro THCKY (ne3iHdopmarii, MICHXOJIOTIYHOTO
BIUIMBY), KiOepartak, AWBepcCiid, caboTaky HamaraTMMEThcsl 301IbIIyBaTH
BPa3JIUBICTh YKPAiHCHKOT'O CYCIIJIBCTBA 1 ACPIKABH.

Jlnst pe3yapTaTHBHOTO MPOTUCTOSATH MM HaMipam, Hamlii 1epkaBi HeoO-
XiTHO BIABaTHCh O €(PEKTHBHUX KOTP3aXOJIB 3 IIMPOKUM 3aCTOCYBaHHSIM
oOMeXeHb y BUTILAI Aep)KaBHOTO (aJAMiHICTPATHBHOTO) IMpUMYCy (HacaM-
nepen, B momiTHuHid Ta iHdopmamiiHux cdepax). o6 30epertu
YKpaiHCBKHAX TPOMAJSH BiJ BIUINBY OKPEMHX HEZOOPOCOBICHHX CyO0’€KTiB,
SIKI M Yac BIHM 3aliMarOThCS HEOC3MEYHHM IOMYJIi3MOM — BUCTYIAIOTh
NpOTH  3/IHCHEHHs MOOLIi3amii, PO3MOBCIOKYIOTh ICEBJOMHPOTBOPYI
HapaTHUBH, LBKYIOTh y COIMEpPEKax IMPaBOOXOPOHINB i1 BificbkkoBux TIIK
ta CII, a micns BiliHH, Oy IyTh MParHyTH 3aiMaTUCh MOJITUYHOIO AisUTBHICTIO
y MeXax HOJITHYHHUX CTPYKTYp THITy HapTii «yXwisHTiB». ToMmy aepxaBHO-
BJIaJIHI IHCTHTYLII MarOTh OYTH TOTOBI /10 MOMIOHMX MEPCHEKTHUB, 1 3a JJOMO-
MOTOK0 BHKOPHCTaHHS PI3HOMAHITHHX 3axOJiB MPaBOBOTO pearyBaHHS
CYTTEBO 3BY)KYBaTH aHTHUCYCITUTbHI CIIPOMOXKHOCTI 3ralaHuX OCi0.

besnepeuno, 1o Bka3aHi OOMEXEHHS MalOTh IPYHTYBaTucs Ha (akTax
MOPYIICHHS 3aKOHOJABCTBA (TIepemyciM CKOEHHS BiANOBITHHUX aaMiHiCTpa-
TUBHUX a00 KpPHMiHAJIbHUX JemikTiB). Hampuxian, 3aKOHOJAaBCTBOM Mae
OyTH 3akpimieHa 3a00poHa MPHUMATH y4acTh Y HICISIBOEHHHX 3arajibHO-
JICpXKaBHHUX 1 MICIIEBUX BHOOpax 0Co0aM YOJIOBIYOI CTaTi, CTOCOBHO SIKHX
ICHYIOTh JIOBelieHI (akTW iX HE3aKOHHOrO mepeTuHaHHs J[lepkaBHOTO
KOpAOHY YKpaiHH MiJ yac BilHH.

Takok, HCOOXITHO 3ayBaXKUTH, IO JJIS 3aCTOCYBAHHS MOMIOHUX 3aXOJIiB
NPUMYCY MOTPIOHO BTUIMUTH Yy XKHUTTS IOETAIlHE CKAaCyBaHHs il MpaBoOBOTO
pPEeXKHUMY BOEHHOTO CTaHy, IO Ma€ 3IIMCHIOBATHCS Y MeXKax BiANOBIIHOTO
nepeximHoro mepioxmy. lle mepenbaumTiMme 3MiHEM A0  BigIOBiTHOTO
3aKOHONABCTBA Yy SKOMY JIaHi eTamu (CTajii) 3a CTYNEHeM 3aCTOCYBaHHS
JIEPKABHOTO MPUMYCY 1 XapaKTepoM 3arpo3 JAepiKaBi, CIiJ MMOAIINTH Ha J1Ba
PI3HOBHIM — 3arpo3W BHCOKOTO PIiBHA 1 3arpo3W MiABHIICHOTO piBHS.
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3arpo3u BHCOKOTO DIBHS — IEpUIMH €Tan MiCIsBOEHHOIO Iepiofy, SKhi
XapaKkTepu3y€e MOYaTOK BUXONY 31 3raJaHoro pexuMy. 3arposu IIiJBH-
IIEHOTO PIBHS — 3aBepllaibHa CTajis IMOBOEHHOTO MEpiojy, HICis SIKOTO
3IIHCHIOETHCS TIOBHUI BUXI1[] 3 PE)KUMY BOEHHOT'O CTaHY.

CTpoKH BKa3aHOTO IIEPEXiJHOTO TEpiogy Ta HOro CKJIAJOBHX CTalliB
MOXKYTh KOJIMBATHCS y JOCTATHBO PI3HUX YaCOBHX MEXax, HacaMIlepe BOHU
3aJIeKaTUMYTh BiJ] IOBHOTH BUKOHAHHS 3aBJaHb, [0 MAOTh BHUPIIIyBaTHUCH
mig yac 1x mii.

HaBeneni nmpuumHH OOMEXEHHS OKpPEeMHX IpaB 1 cBOOOA TpoMansH
YkpaiHu y MiCISBOEHHUH Mepioj]] He € BUUEPIAHUMH, IIiJl Yac MOJAIbIIOr0
BUBYCHHS TOPYLICHOTO MUTAaHHS iX Mepesik MOXKEe PO3MIMPIOBATHCS, TaK
caMo SIK MOXYTb OYTH PO3IIMPEHI Ta JeTaJi30BaHi apryMeHTamis i 3MmicT
BIJIMOBITHUX MNPUMYCOBO-TIPABOBUX 3aXOMIB TPOTHII UM HEraTHBHUM
YHHHHUKAM.
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ITPABA JIIOJJVHU B YMOBAX BOEHHOI'O CTAHY:
MEXI MI’K CBOBO/I01O, BE3IIEKOIO
TA ITIPABOBOIO AIAJBHICTIO JEPKABU

Jlenrep SIna IBaniBHa
O0OKMOp 1OPUOUHHUX HAYK, npoghecop,
npogecop xagheopu KoHCMUMYYIUHO20, AOMIHICIMPAMUBHO20
ma MidiCHApPOOHO20 NPaga
Bonuncovruii nayionanvnuti ynisepcumem imeni Jleci Yepainxu
M. Jhyvk, Yrpaina

[TpoGnema 3axucTy NpaB JIIOJUMHA B YMOBaX BOEHHOTO CTaHY € OJHIEFO
3 HAWCKIANHIMMX U1 CyYacHOi IMpaBoBOi Aep)kaBd. BiifHa 00’€KTHBHO
3MIiHIOE€ 3BHYAHWAN TOPSAOK (YHKIIIOHYBaHHS CYCIIUIBCTBA: JAepikKaBa
3MyIIeHa ONEPAaTHBHO pearyBaTH Ha 3arposu, 3abesredyBaTd oOOpOHY,
MIATPUMYBATH MyOJidHy Oe3MeKy, 3aXWIIaTH KUTTS TPOMAASH 1 TEpUTO-
piasbHy mimicHicT. BomHowac came B yMmMOBax BiHH OCOONHMBO TOCTPO
MIOCTa€ THUTaHHSA PO MEXI JOMyCTHMOIO BTPYYaHHS IEpKaBH y IpaBa
i cBoOoau moanHu. besneka He Moxke OyTH BHUIpaBAaHHSM JUIs CBaBLLIA,
a cBo0OZa HE MOJXKE ITHOPYBAaTH pealbHi 3arpo3M ICHYBaHHIO JIepKaBU
Ta CyCITILCTBA.

Koncturynis YkpaiHu BUXOIUTH i3 TOTO, IO TpaBa i CBOOOAN JIFOIUHU
€ HEeBiIUY)KyBaHUMH Ta HENOPYLUIHUMH, a yTBEP/UKEHHs 1 3a0e3medeHHs
MpaB JIIOJWHUA € TOJIOBHHM O0OOB’si3koM nepxaBu [1]. Bomnodac ct. 64
Koncturynii VYkpaiHum JOIMycKae MOXIHMBICT BCTaHOBICHHS OKPEMHX
oOMekeHb TIpaB i CBOOOI B YMOBaX BOEHHOTO ab0 HAJ3BHYANHOTO CTaHY,
ajye TpsIMO BU3HAUAE TIEPENTiK MpaB, sKi HE MOXKYTh OyTH OOMEXCHi HaBITh
3a takux obcrtaBuH [1]. OTXe, KOHCTUTYIIIIHA MOJeNb YKpaiHU HE 3aIe-
pedye MOXKIMBOCTI TUMYACOBHX OOMEXKEHbB, alie MiAIOPIIKOBYE iX YITKUM
MPaBOBHUM MeXKaM.

3akoH Ykpainu «IIpo mpaBoBuif peXHM BOEHHOTO CTaHy» Iepeadadae,
10 TPaBOBHH CTAaTyc Ta OOMEXKEHHs IMpaB i cBOOOI TPOMajsiH B yMOBax
BOEHHOTO CTaHy BHM3HAYalOThcs BigmoBimHO no Koucrutynii Ykpainu
Ta 3aKOHIB YKpaiHM. Y 1bOMy > 3aKOHI HAroJIOmIeHO, 10 B YMOBax
BOEHHOTO CTaHy HE MOXYTh OyTH OOMEXeHi npaBa i CBOOOAW IIIOAWHH,
nependaveni 4. 2 ct. 64 Koncturynii Ykpainu [2]. Lle o3Hauae, mo HaBiTh
Mg Jac BIHM JepikaBa HE OTPUMYeE “HEOOMEKEHOTO MaHmaTa” Ha BTPY-
yaHHA y cdepy MpaB JIOAMHH. i JisSUIBHICTH Ma€ 3aIMIIATHCS TPABOBOIO,
MPONOPLIHHOI0, O0IPYHTOBAHOIO i KOHTPOIEOBAHOIO.
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Oco0a1BOTO 3HAYCHHS B I[bOMY KOHTEKCTI HaOyBae MpaBoBa JisUIBHICTh
nepxaBu. [IpaBoBa MiSIBHICTD HE 3BOAWTHCS JIMIIE JO YXBaICHHS HOp-
MaTHBHO-TIPABOBHX aKTIB YW 3aCTOCYBaHHS INPHMYCOBHX 3axojiB. BoHna
BKJIIOYA€ HOPMOTBOPYY, IIPABO3aCTOCOBHY, IIPABOOXOPOHHY, IIPABO3aXUCHY,
IHTepIpeTaIliifHy Ta OpraHi3amiiHO-TIPaBOBY MisUIbHICTH, CIIPSIMOBaHy Ha
BIIOPSAKYBAaHHS CYCIIBPHUX BiTHOCHH. B ymoBax BIHH 0 HisTbHICTH
MOBMHHA 3a0e3leduyBaTd CKJIamHUA OanaHC: 3 OZHOTO OOKYy — e(eKTHBHE
pearyBaHHS Ha 0€31IE€KOBI BHKJIMKH, 3 1HIIIOTO — HEJOIYIICHHS PyHHYBaHHS
KOHCTUTYLIHHIX TapaHTiil paB JIOAWHU.

Y HaykoBil JiTeparypi CHpaBeIJIMBO ITiJAKPECIIOEThCSI, WLIO IpaBa
JIIOJIMHA B YMOBaX BOEHHOTO CTaHy HE 3HHMKAaIOTh, a MEPEXOATh Y PEXKUM
0c00MBOi PaBOBOi OXOPOHH. BOoHM MOXYTb 3a3HaBaTH 0OMEKEHb, ajie TaKi
0oOMe>KeHHS TOBUHHI BiJIIOBIIaTH KPUTEPISIM 3aKOHHOCTI, JIETITUMHOI METH,
HEoOXiHOCTI Ta mpomopuiiHocTi [3, ¢. 35]. CaMe 11 KpuTepii JO3BOJIIOTH
BiIMEXKyBaTH TpPaBOMIpHE OOMEKEHHS BiJ IOpYIICHHS MpaBa. Ko
JepkaBa OOMEXye IEeBHE MPaBO, BOHA Mae JIOBECTH, IO TaKe OOMEKCHHS
nependadeHe 3aKOHOM, TEpECHiy€ JETITAMHY MeETy, € HEeOoOXiTHUM
y II€MOKPAaTHYHOMY CYCIUIBCTBI Ta HE IEPEBHUILYE MEX, SKHX BHMarae
KOHKpETHA CUTYyaIlisl.

MiXHapOOHO-TIPABOBI CTaHIAPTH TAaKOX JIOIMYCKAIOTh MOXMIIUBICTH
BIZICTYITy Jep>KaBH Bil OKpeMHX 3000B’s3aHb y mepioj] BiitHM a0o iHIIOT
CYCITBHOT HeOe3IeKH, sSKa 3arpoXKye KUTTIO Hamii. BigmosigHo mo cr. 15
KonBeH11ii Mpo 3aXUCT MpaB JIIOJMHU 1 OCHOBOIOJIOKHUX CBOOOA JiepKaBa
MOX€ BXKMBaTH 3aXOJliB, IO BIACTYMaOTh BiJ ii 3000B’s3aHp 3a KoHBeH-
Ii€lo, JIMIIE B TUX MEXaX, SIKUX BUMAara€ rocTpoTa CTaHOBHUINA, i 32 YMOBH,
IO TaKi 3axXOAW He Cylnepedyarb IiHIIMM MDKHapOJHHM 3000B’S3aHHSIM
nepxau [4]. IIpm upomy KoHBeHIiss mpsMo 3a00pOHSE BIICTYI Bix
OKpeMHX (hyHIAMEHTAIbHUX TapaHTid, 30KpeMa BiJ 3a00pOHH KaTyBaHHS,
pabcTBa Ta mokapaHHs 0e3 3aKoHY [4].

et migxig Mae MPUHIIUIIOBE 3HAYCHHA A YKpaiHW. 3 OZHOTO OOKY,
JiepKaBa Mae€ MpaBO OOMEXyBaTH OKpeMi IpaBa, SKIIO Ie 00’ €KTHBHO
3YMOBJIGHO BOEHHOIO HeoOXigHicTio. 3 iHIIOro OOKy, BOHa HE MOXe
BUXOIUTH 3a MEXi MDKHApOJIHMX 1 KOHCTHTYLIHHMX craHmaptiB. Tomy
Oynp-sike OOMEXEHHsS CBOOOAM TNeEpecyBaHHs, NMpaBa Ha MUpHI 310paHHS,
IpaBa Ha Mparlo, paBa BIACHOCTI, iIHYOPMaIIfHUX NpaB abo 1HIIKMX cBOOO
MOBUHHO OyTH He juiie (GopMallbHO 3aKpillieHe B 3aKOHi, a ¥ (DakTHIHO
BUIIpaB/iaHe KOHKPETHOIO 0€31EKOBOIO TIOTPeOOIO.

Koncruryniitanit Cyn VYkpainm y Pimenni Bin 18 mumus 2024 p.
Ne 8-p(I1)/2024 cchopmymoBaB BaXIIMBY IPaBOBY IO3MILIO, BIiIIOBIIHO
J0 AKOi 1 B yMOBaxX BOEHHOTO CTaHy BepxoBeHCTBO KoHcturtywii Ykpainu
Ta il NMPUHNOHWIIB, 30KpeMa BEPXOBEHCTBA MpaBa, IMOMUTYy BJIAagd, IOBaru
IO mTpaB 1 CBOOOJ JIOOWHH, 3aJHIIAIOTHECS OCHOBAMH JEMOKPaTHYHOTO
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KOHCTHTYyLilHOTO Jnanxy Ykpainum [5]. Lle pimeHHs € Haja3BHYaliHO
Ba)XJIMBUM, OCKUIBKH BOHO IPSIMO MiATBEPKYE: BOEHHUI CTaH HE CKAaCOBYE
KOHCTHTYLIHHY TNpUpoay AepkaBHOI Biaau. HaBiThb y KpH30BHX yMOBax
myOiyHa BIIaJa MMOBHHHA HisiTH B Mekax KoOHCTHTYII, a mpaBa IIOAWHU
3aTUIIAIOTHCS KPUTEPIEM OILIHKU TPAaBOMIPHOCTI JIEPKABHOT NisTTBHOCTI.

[IpoGrmema OamaHCy MiX CBOOOIOIO 1 OE3MEKOd OCOOIMBO IMOMiTHA
y cdepi misutpHOCTI myOmiuHOI amMmiHicTpamii. Came OpraHM BHKOHABYOI
BJIanM, BIMICBKOBI aAMiHICTpaIlii, OpraHd MiCIIEBOTO CaMOBPSIyBaHHS,
comiaibHI CIIy’)KOHM, TPAaBOOXOPOHHI OpTaHM Ta IHIOI agMiHICTPaTHUBHI
cy0’exTH Oe3MocepeHbO B3a€MOMIIOTH i3 TPOMaJsiHaMH B YMOBaX BilHH.
BoHu yXBajIOOTH DIllleHHS PO eBakyallito, OOMEXeHHs IepecyBaHHS,
KOMEH/IaHTChKY TOJAWHY, PO3MOJUI TyMaHITapHOi JONOMOTH, COILianbHi
BUIUIATH, OOJIK BHYTPINIHRO TIEpeMillleHnX ocib, KomIeHcamii 3a
3pyHHOBaHE >KUTIO, MOOLTI3aIiifHI TpoLexypH, AOCTYN A0 aJMiHICTpa-
TUBHHX ITOCIYT.

VYci mi pimeHHsT MarOTh MpaBO3axUCHHUN BHMip. HaBiTh SKmIo aaMiHi-
CTpaTHUBHHH OpraH i€ 3 MipKyBaHb O€3IEKH, BiH HE 3BUIBHIETHCS BiJ
000B’A3Ky MOBa)KaTH TiAHICTH JIIOIWHH, 3a0€3MeTyBaTH PiBHICTh, HEAUCKPH-
MiHaIif0, MMPO30PIiCTh MPOLEAYpP 1 MpaBo 0codu OyTH MOUYTOI0. Y LHOMY
KOHTEKCTI Ba)XIIMBOTO 3HaueHHA HaOyBae 3akoH Ykpainum «IIpo amgmiHi-
CTpaTHBHY MPOLEAYPY», SKHA 3aKpiIUIIOE 3arajibHi MpaBHia B3a€MOIIi
0co0H 3 aZMiHICTPaTHBHAM OPTaHOM 1 OpIEHTYE MyOIIiYHY aJIMIHICTpaIlilo Ha
NPUHIUIHA 3aKOHHOCTi, OOIPYHTOBAHOCTI, IPONOPIIiHOCTI, J00pocoBic-
HOCTI, pO3yMHOCTI Ta y4acTi 0cOOH B a/IMiHICTpaTHBHOMY IIPOBaIXKEeHHI [6].

Came ajMiHICTpaTHBHA IPOLEAypa MOXKE CTaTH OJHHM i3 KIIIOUOBHX
IHCTpYMEHTIB 3aXMCTy TIpaB JIIOJWHU B yMOBax BilHM. SIKIIO pimeHHS
opraHy IyONigHOI aaMiHICTpaIii CTOCY€eThCS IMpaB UM 3aKOHHHUX iHTEPECiB
0co0u, BOHA NMOBHHHA MaTH MOXJIMBICTH 3HATH MiJCTaBU TaKOTO PiIICHHS,
MI0JIaBaTH IIOSCHEHHS, JOKa3H, 3allepeueHHs, OTPHMYBAaTH MOTHBOBaHY
BiJINIOBib Ta OCKAP)KYBAaTH HECHPABEIJIUBE PIlICHHS. Y BOEHHHX YMOBAaXx I
rapanTii MOXYyThb pEaJi30ByBaTHCSA CKJIAIHIIE, ajleé BOHH HE IOBHHHI
3HMKAaTA. HaBmaku, 4MM MIMPIIAMHU € MOBHOBAKCHHS aJMIHICTpAIll, THM
0171l BOXKIIMBHUMH CTAIOTh MPOLEYPHI rapaHTii BiJl CBaBILIA.

Oxpemoi yBaru ToTpeOye MUTaHHS CyJIOBOTO 3aXUCTY IPaB JIIOAWHH ITiJ|
yac BiiiHu. CyJ He nepectae OyTH rapaHTOM IpaB JIOJMHU HaBiTh B yMOBAx
BOEHHOTO cTaHy. HaBmaku, Koju jaep)kaBa OTPHUMYE JOIATKOBI MOBHO-
B)XEHHS, POJIb CYIy SIK OpraHy KOHTpOJIIO 3a IPaBOMIPHICTIO BTpYYaHHS
y TpaBa 0coOHM IOCHIIIOEThCS. €BpONEHChEKUI Cyl 3 MpaB JIOJUHN Y CBOIH
MIPAKTHIl HEOAHOPA30BO HATOJIONIYBAB, [0 HAaBITh y HAA3BHYaHHUX yMOBAax
Jlep’KaBa TOBMHHA 30epiraTW MiHIMaNbHI TapaHTil Bil CBaBULIA, a oOMe-
JKeHHA TIPaB HE MOXKYTh OyTH Henpomopuiammu [7, c. 28].
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VY 3B’S3Ky 3 MM OCOOJMBOro 3HAa4YCHHS HaOyBae IpaBO Ha CIIpaBes-
JUBHUH CyA. Y BOEHHHX yMOBax HOTO peallizalliss MOXXE YCKIaIHIOBATHCS
yepe3 pyHHyBaHHS CyJ0BOI IH(PACTPYKTYypH, NEpeMilleHHs cyliB, Oe3re-
KOBI PHU3HMKH, OOMEXKEHHS NOCTYIy IO IPaBHHYOI JOMOMOTH, LU(PPOBHIA
PO3pHUB MiX Pi3HUMU Tpynamu HaceieHHs. [IpoTe mi oOcTaBUHY HE TOBHHHI
NPU3BOAUTH 10 (HaKTUYHOTO MO30aBICHHS 0COOH MpaBa Ha CYIOBHM 3aXHCT.
JepxaBa Mae 3a0e3nedyBaTi albTepPHATHBHI OpraHi3amiiHi GopMu JOCTymmy
IO TpaBOCYIMs: AWCTAHIIWHI 3aCiTaHHA, €NeKTPOHHUH CYHA, MEepeHECeHHS
TEePUTOPIATbHOI MiCYAHOCTI, JOCTYI A0 OE30IUIATHOI MPaBHUYOI TOTIOMOTH,
iH(pOpMAI{HY HiATPUMKY TPOMAJISH.

BaxmuBo, mo €Bporneiicbkuii cya 3 npas doauad y 2025 poui y Mix-
JepxaBHi crpaBi «Ykpaina Ta Hinepmannu mnporu Pocii» Bu3HaB
BiAmoBinaneHicTh Pocii 3a MaciuTaOHi Ta rpy0i HOpYIIEHHS TpaB JIIOAWHH,
noB’si3aHi 3 koHQuiiktoM B YkpaiHi 3 2014 poxy [8]. Lle pimenHs mae
He JIMIIE MIXKHAPOJIHO-TIPaBOBE, a i IiIHHICHE 3HAYCHHS: BOHO MiITBEPIKYE,
IO HaBITh y CHUTYyalii 30poifHOr0 KOH(DIIKTY MpaBa JIOAWHH 3aTUIIAI0THCS
NpeIMeTOM MDKHAPOIHOTO 3aXHCTY, a JIep)KaBa-arpecop He MOXe YHHKHYTH
BiJINIOBiAJIEHOCTI 32 CHCTeMHI opyiieHHsT KonBeHtii.

[IpaBoBa HisUTBHICTH JepKaBH B YMOBaxX BiffHM MOBHHHA OyTH HE JIHIIE
e(eKTUBHOIO, a ¥ mpaBoMipHOIO. EdexTuBHICT 0€3 MpaBOBHX MEX MOXKE
MepeTBOPUTHCS Ha cBaBlLl. HaromicTh mpaBoBi Mexi 0e3 ypaxyBaHHs
peasbHUX OE3NEeKOBUX 3arpo3 MOXKYTh 3POOHTH JepiKaBy HECIPOMOKHOIO
3aXHCTHTH CYCIUILCTBO. TOMY TOJIOBHHM 3aBJIaHHSIM € HE HMPOTUCTABIICHHS
cBOOOAM 1 Oe3rexy, a IXHe MPaBoOBE Y3TOKEHHSI.

Y 1pOMYy KOHTEKCTi IOLUIFHO TOBOPUTH TMPO TPHUHIMI <JTIOAMHO-
LEHTPHYHOI Oe3mekmy». Moro 3micT momsrae B TOMy, O 6Ge3leka JepkaBy
Ma€e pO3MINATUCA He SIK CaMOLIb, a SIK YMOBa 30€pe:EHHs JIIOJHMHH,
il >KUTTS, TiMHOCTI, cBOOOMM 1 mpaB. SIKm0 OOMEKeHHS NpaB BHIIPABJIO-
BYETHCSI OE3IIEKOI0, BOHO ITOBUHHO 3PELITOI0 CIIYXKHUTH 3aXUCTY JFOJHHH,
a He 3pYYHOCTI agMiHICTPaTUBHOTO YHpaBIiHHA. Takuil miaxix BiAmoBimae
i Korcrutymii Ykpainn, i MibKHApOIHUM CTaHJApTaM IIPaB JIOAWHU.

B yMoBax BO€HHOTrO cTaHy TpaBa JIOJUHU HE BTPAYarOTh CBOET IIIHHOCTI
Ta IOPUIUYHOT cuin. BoHM MOXyTh OyTH OOMEXeHi JHiIe Yy BU3HAYCHUX
3aKOHOM MeXaxX, 3 JOTPUMaHHSIM MNPUHIMIIB HEOOXIAHOCTI, MPOMOPIiii-
HOCTI, HEIUCKpHMiHalii Ta CyZOBOro KOHTpoiio. IIpaBoBa JisuIbHICTBH
Jiep>)KaBu y 1ied nepios Mae OyTH CIipsMOBaHa HE TUIBKM Ha 3a0e3NeueHHs
oboponu 1 myOmiyHoi Oe3meku, a H Ha 30epeeHHS KOHCTHTYLIHHOT
IIeHTHYHOCTI YKpaiHM sIK TPaBOBOi Ta JEMOKpaTHdHOi JepkaBu. Came
Oamanc Mix cBOOOIOFO 1 OE3MEKOI0, a He IOMIHYBaHHS OJTHOTO €JIEMEHTA Hal
THIIIMM, € 03HAKOIO 3piJIol MPABOBOI CHCTEMH.
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TPATTYHA MEJKA: HEIIOITPABHI BTPATH ITPAB JIIOAUHU

Muponwk Oubra IBaniBHa
KaHOuoam 1opuoudHUX Hayx,
acucmenm xkageopu meopii npasa ma npas 1oOUHU
Yepniseyvkuil Hayionansnul yHieepcumem imeni FOpis @edvkosuua
M. Yepnisyi, Yrpaina

[MutaHHs AOTPUMaHHA NpaB JIIOJAWHM Yy CY4YacHOMY CBITI HOCTalo
SK OJHE 3 HAWroCTPIIMX TIJOOAIBPHUX MNUTaHb. BOHO OXOILIIOE
SK BHYTPIIIHBOIIONITHYHI BUKINKA OKPEMHUX JepKaB, TaK 1 CKIAJHI
MDKHapOIHI B3aeMo3B’si3ku. Lleft mpomec QOpMyeTbCs T BIUTHBOM
K 00’€KTHBHHUX, TaK i Cy0’€KTHBHHX YHHHUKIB, IO OEpyTh CBO€ KOPIHHSA
B iICTOPHYHOMY PO3BHUTKY JIFOJICTBA Ta CTAHOBJCHHI AEMOKPATUIHUX iealiB.

68



BuBYeHHS HENPHUITyCTUMOCTI MOPYIIEHb MpaB JIOJUHN HaOyBae 0cOOIMBOT
Baru, aJKe caMe Iie € OCHOBOIO ISl TBOPEHHS CIIPaBENIMBOTO, OE3MEeUHOTro
1 TITHOTO JIFO/ICBKOTO OYTTS, JIO3BOJISIE BHSIBUTH CHUCTEMHI HEIOTPHUMAaHHSI
3aKOHOJABCTBA OpraHaMd BIIANW, CIHPUSE TPUTATHEHHIO BHHHHX [0
CIpaBeTUBOI BiAMIOBIAATBHOCTI Ta 3a0e3Iedye BIPOBAKECHHS e(heKTUBHIIX
MeXaHi3MiB 3aXHCTy MPHUPOIHIX IIPaB OCOOM.

Koncrurynis Ykpainm mporosomrye — 3abe3ledeHHs mpaB i CBOOOJ
JOAWHA Ta TPOMaJIsSHUHA € HaWBUIIMKA O000B’s30K nepxaBu. Lle He
JIeKJIapaThBHA HOPMA, a )KAUTTEBO HEOOXiTHA YMOBa JUIsI iCHyBaHHS IPaBOBOi
Ta TyMaHHOi Jep)kaBU. Y 3B 3Ky 3 HEIOIPAaBHOIO IIKOJIOI0 3aBJAHOIO
npaBaMm JIIOJIMHY, Biaja 3000B’s3aHa HE JIMILE pearyBaTh Ha TakKi BUIAJKH,
a W JisITH Ha BUINEPEKeHHS, 100 (opMyBaTH €(QEKTUBHY NMPEBCHTUBHY
MOJITUKY, TOMIMOIIOBaTH MIKHApOAHY NPABO3aXHCHY CIIBIPAIIO Ta
HEBIMHHO BJIOCKOHAIIOBATH HAI[lOHAJBHY CHUCTEMY 3aXHCTy IIpaB JIFOJWHH.
bo BTpayeHi mpaBa — Le HE CTATHCTHKA, a BTPAYCHi JKUTTS, MOXKIUBOCTI
# I1JT1 HOKOJTIHHS.

HenomnpaBHi nmopymeHHs paB JIOAWHE — IIe Taka Aisg abo Oe3IisTbHICTh
3 OOKy JepaBW, Oprai3amii 9Yd OKpeMHX o0ci0, sKa MpHU3BOJUTH
10 0e3MOBOPOTHOI IIKOAM, BTpAaTH ab0 MOBHOTO MO30aBICHHSA JIOAWHU ii
OCHOBOIIOJIOKHUX TIIpaB, SKi HE MOXYThb OyTH aHi BiJHOBJICHHI, aHi
KOMIICHCOBaHI Yy TOBHOMY OOCs3i, HaBiTh 32 YMOBH BIJHOBJICHHS
cnpaseuuBocti. 1le mpaBa BTpaueHi Hazamxkmu. IlizcTaBaMu HE3BOPOTHHX
4H (aTaIbHUX MTOPYIICHD NPaB €:

1. ITo30aBieHHs XATTA — 1€ HalWTpariuHima 3 ycix (GopM HOpYyIIEHHS
npaB JoauHU. BOWBCTBa, cTpaTw 0e3 BHPOKY Cyny, TE€HOLMJ, BOEHHI
3JI0YMHH, TOPTYPU YU 3HUKHCHHS Oe3BiCTH — yce Iie 3a0upae HaHIliHHINIE,
0 Mae JroJuHa — 11 )KUTTsS. BoHO € HenoBTopHMM 1 HezaminHUM. JKonHa
KOMIICHCAIlisl, JKOJHE BH3HAHHS IPOBHHH HE 3JaTHI MOBEPHYTH TOTO,
XTO BTPATHB CBOE IIPABO Ha iCHYBaHHL.

2 Hes3BopoTHa mKOAa 3I0POB’I0 — II€ TIMOOKHHA CIij, SKUHA 3aJUIIA€E
(hi3uyHEe YM TICHXOJOTiYHEe HACHJIBCTBO B TNl Ta MymIi JIOAWHU. TOpTypH,
KOPCTOKE ITOBOKEHHSI 200 3J04YMHHA HEN0ANICTh MOXYTh NPHU3BECTH 10
TpaBM, SIKi HE MiJJAIOTHCS MMOBHOMY JIIKYBaHHIO — IHBQNiJHOCTi, BTpaTH
oprasiB, a00 XpOHIYHOI'0 0OJIIO, IO TIEPECIIAY€E KEPTBY BIPOAOBK YCHOTO
KUTTS. Taka mKoja He 0OMEXYEThCS JIMIIE OJHIEIO JIIOMHOIO: 11 HACIIIKK
YacTO NEpeNaloThCsl 4Yepe3 IOKOJIHHS — y CTpaxaX, Yy ICHXOJIOTIYHHX
TpaBMax JiTeH, y 3MIHEHHUX JOJISIX LUTUX POMH.

3. [omiTH4HI 9¥ CHCTEMHI penpecii — e TiHb, SKa OTOPTaE YKUTTS IUTHX
cmitbHOT. [IpuMycoBi 3HUKHEHHS — KONIM JIIOJeH BHKpPAJaroTh abo
3MYIIYIOTh 3HUKHYTH 0€3 CIigy — CTalTh OONIOYHUM TaBpOM JUIS
cycminbeTBa. Pomudi pokamu JKMBYTH Y HEBH3HAYCHOCTi, MK HAII€I0 Ta
Bi4aeM, HE MalO4YM 3MOTH MAi3HATHUCS MpaBAy IMpo IO Omm3pkux. Taxi
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BUIAJKN — II€¢ HE IPOCTO 3JIOYMHM IPOTH OCOOMCTOCTI, a MPOTH camoi
nam’sTi Ta rigHocTi. BOHM po3puBaloTH 3B’SI3KHM, JIaMalOTh Bipy B CIpa-
BE/UTMBICTb 1 JIMIIAIOTH 10 cO01 THIITY, [0 KPUYUTb.

4. I'eHOLWJ, €THIYHA YMCTKA YU CHCTEMHA NUCKPHUMIiHALis — Li¢ HaB-
MHCHE B3HHUIICHHA iJeHTHYHOCTI ocoOu. Komm rpymm momeit macoBo
BOMBAKOTh, HACHJIBHO IEPECENIIOTh a00 MPUHMKYIOTh Yepe3 IXHIO pacy,
HAIIOHAJBHICTh, CTaTh, PEIITiI0 UM CeKCyalbHy opieHTalifo. BimbyBaeTbcs
37MaM [UIMX KyJIbTyp, 3HUILEHHS CIAAIIAHH, DPO3MOPOLICHHS CIUIBHOT
i cmpoby creptu icropuuHy mam’stb. lle paHu, mo OONATH HE OjAHE
TIOKOJIHHSI.

5. Brpata kynbTypHOi 200 iCTOPUYHOI CHAAIIMHA Ma€ 3HAYHHKA BIUIAB
Ha OCHOBOIIOJIOXKHI IIpaBa Ta CBOOOJ JIIOJMHH, OCKUIBKH KyJIbTypa €
Ba)XJIMBOIO CKJIAJ0BOIO 1IGHTUYHOCTI, CAMOBHPAXECHHS Ta CHUIBHOI 1mam’siTi
HApPOJiB. SHUIICHHS ICTOPHYHHUX IMaM’SITOK, TPAIHIid, MOBH a00 MHCTEIITBA
N030aBJIsE CIUIBHOTH IXHBOTO KYJIBTYPHOTO CIAAKY, IO MOXE MPU3BECTH
0 acHMUIIIi Yd BTpaTH camMoOyTHOCTI Hamii. Ha »xamp, HEMOXXIHBO
BiTHOBUTH 3pYHHOBaHI KyJIbTypHi 00’ €KTH, IKi MAaIOTh YHIKAJIbHY iCTOPUIHY
9H JyXOBHY HIHHICTb.

6. datanpHMM BTpPY4YaHHSAM Yy IIpaBa JIIOAWHH € IIOPYIUCHHS IIpaB
IUIIXOM IPUMYCOBOI CTepmitizamii abo ekcIuryarartii, mo rpy6o mo30asise
JIOIMHY KOHTPOJIIO HaJ| BJAacCHUM TiIoM. HacwibHHIBKE OOMEKEHHS
PeNpoAyKTUBHOI CBOOOMYU YM iHIII Aii, sIKI pyHHYIOTH (hi3UUHY aBTOHOMIIO,
3QIMINAIOTE MO0 001 rMboki ¥ He3BopoTHI Hachiaku. Ile He mpocTo
HEIoNpaBHE TIOPYLIEHHS — II€ BTOPTHEHHS B HAWIHTUMHIMIAN TPOCTIp
0CcOOHUCTOCTI, SIKE CTHpA€E MEX1 MK JIFOJJMHOIO 1 piddIo.

7. Ha modaTKOBUX eTamnax CTaHOBJICHHS CyCIUIBCTBA caMe irHOpYBaHHS
NpaB JFOJUHHE 9aCTO CTABAJIO JHKEPEJIOM IITMOOKUX 1 HEMONPAaBHHUX Tpareii.
Y THX cepenoBumax, ne Ime He cdopMyBamucs e(eKTHBHI IHCTUTYTH
3axucTy, abo e TmaHyBama OadmyXicTh IO TIZHOCTI OCOOHCTOCTI, MOpY-
IICHHS TIpaB HaOyBaJM HE3BOPOTHOTO Xapakrepy. Bakyym cmpaBemnmuBocTi
Ta BIJICYTHICTh YyTIMBOCTI J0 JIOACHKHAX CTPaKJaHb MPU3BOIWIN O BTPAT,
SIKI HEMOJKJIMBO BUIIPABUTH aHi 4acoM, aHl KasiTTsM.

8. HesmaTHicTh MIKHAPOJHOTO CIIBTOBapHCTBAa €(PEKTHBHO pearyBaTH
Ha TOTEHIIMHI 3arpo3d 4YacTo CTa€ KIIOYOBHM EJIEMEHTOM BUHHUKHEHHS
30poiHNX KOH(UIIKTIB, aKkTiB TCHOIMAY Ta MacCIITa0OHHX T'yMaHiTapHHX
katactpod. BincyTHicTh cBO€uacHOro BTpy4aHHS 3 OOKYy MDKIEp)KaBHHX
IHCTUTYLIH 1 oprasizamiii r100albHOTO pIBHS CBIAYUTH PO CHCTEMHI
MPOTAJIMHA y MeXaHi3Max MpeBeHIil MOpYIIeHs MpaB oauHU. Taki 3001
B MDKHApPOIHIN peakmii MPU3BOIATH IO HE3BOPOTHUX BTPAT — SIK y BUMIpI
OKpEeMHUX KWTTiB, TaK 1 B KOHTEKCTI MIJOT0 COMiAIbHO-iICTOPHIHOTO
PO3BUTKY JIIOACTBA.
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9. BiifHu Ta MiXKHapOIHI KOH(IIKTH 3aBXKAM 3aJUIIAIOTH TIINOOK] paHwy,
10 HEeMOXXJIMBO 3aroitu. Ilin 4yac Takmx Kpu3 BinOyBaroThCS MacmiTaOHI
MOPYIICHHS NpaB JIIOAWHHU: BiJl MacoBHX BOMBCTB 1 HACHJIBHHUI[BKOTO
MepeMilleHHs JIIoAeH 1O 3acTocyBaHHS 3a00pPOHEHHX METOJIB BEICHHS
BifiHM. Lli akTH HaCcHUIBECTBA HE JIMIIE 3HUIIYIOTH JKUTTS, ajle i MMOPOIKYIOTh
HACIIJIKM, SKi BIUIMBAIOTh HA IIUI MOKOJIHHS, 3aJHMINAIOYH CIiOd, IO HE
MOJKHA CTEPTH HaBiTh 3 HaCOM.

10. Exomoriuni karacTpogu Ta ITHOPYBAaHHS €KOJOTIYHHX IIpaB —
IIe He JIMIIE 3arpo3a IpUpoi, a i rmboke MopyIIeHHs (GyHIaMEHTATFHIX
npaB JIOIUHA. MacoBe 3a0pyAHEeHHs, BUpyOKa JIiCiB, 3HUIICHHS 0i0pi3HO-
MaHITTSl YM OTPYEHHS BOAHUX PECYpCiB NPU3BOJIUTH JO pYyHHYBaHHS
€KOCHCTEM, SIKI € OCHOBOIO HAIIOro iCHyBaHHS. Taki Iii CHPUYUHSAIOTH
HE3BOPOTHI 3MiHH, CTaBIISTYM IIiJ 3arpo3y JKHUTTS, 310pOB’s Ta Oe3meky
HUHIMIHIX 1 MaOyTHIX ITOKOJiHb, IEPETBOPIOIOUN EKOJOTIiYHYy OailyxicTh
Ha (haTaJgbpHE MPABOMOPYIICHHS MPOTH JIFO/ICTBA.

11. OcobmuBe Miclie y CTPYKTYpi HE3BOPOTHUX BTpaT MOCITae MOpy-
IIEHHS «TpaBa Ha Hpasay». [lopymieHHS mpaBa Ha MpaBay B IOPUAWYHIN
JIOKTPHUHI PO3TTISAAETHCS K crierudiune, 6araTorpaHHe Ta 9acTo TPUBAIOUe
TpaBonopymenHs. Moro ocoGnmBicTs monsrac B TOMy, IO BOHO BHHHKAE
HE «3aMiCTh» OCHOBHOT'O TMOPYIICHHS (HANpPHKIAZ, YOWBCTBA), a «pa3oM»
i3 HUM, CTBOPIOIOYM CTaH MOJBIHHOI HeclpaBeaaMBOCTI. Y JOKTPHHI
MIDKHApOJHOTO TpaBa e PO3IISIIAEThCS SIK TPUBAIOYE CTPKAAHHS, SIKE HE
MOJKe OYTH KOMIIEHCOBAaHE I'DOIIOBUMH BHUILTATAMH, OCKLIBKH HEBIIOMICTh
11010 011 OJIM3BKUX PyHHYE caMy CyTHICTB JIIOACHKOI rimHocTi. Crienndika
OTO TMpaBa IIOJISITA€E B TOMY, IO HOTro IrHOPYBaHHS JAEp’KaBOIO
TpaHCOpMYE OIUHUYHUM aKT HACWIILCTBA Y TPUBALY MOPAIBHY TOPTYpPY,
JI0 HOTO HE 3aCTOCOBYIOTHCSI CTPOKH MTO30BHOI TaBHOCTI. [leprkaBa HE MOXKe
ckazatu: «MuHym0 30 poKiB, MU MPHUNHHAEMO MOITYKM». L{e poOuTh mpaBo
HA TIpaBay aOCOJIOTHUM Y 9Yaci.

OTXe, IpaBoO Ha MPaBAy € IOPUANIHUM 3aI0O01KHIKOM IIPOTH «OCTATOY-
HOi CMepTi» — cHuTyauii, KOIM 3HUKHEHHS JIOJUHU CYIIPOBOMKYETHCS
cTHpaHHsIM Oyzpb-sikoi iH(popmaii npo ii icHyBaHHS Ta 0OCTaBHHU 3aruoeri.
VY Bumagkax MacoBHX HOpPYILIEHb NPaB JIIOJUHU (HACWIILHHUIIBKI 3HUKHEHHS,
TAaEMHI TIOXOBaHHS, AENOpTallii) BUHUKaE (pEHOMEH TPHUBAIOUOTO MOPYIIECH-
Hi. Jloku noms ocoOM 3aJMIIaeTbesi HEBIIOMOIO, MIKOJA HE TIPOCTO
3aJIMIIAETHCS — BOHA IOJICHHO ITOTIINOIIIOETHCS.

VYeci 3rajaHi YMHHUKK € Pe3yJbTaTOM CHCTEMHOTO MOpPYLIEHHS IpaB
JIOIMHM, HACHIJAKM SKOTO YacTo HaOyBalOTh HENOIPABHOTO XapakTepy.
Bonn 3anumaroTh TIHOOKI TPIMIMHA B OCHOBAX CYCIUIBHOTO XKHUTTS Ta Ti-
PHBAIOTH JOBIPY IO IepKaBH, MPOBOKYIOTh €KOHOMIUHI KpH3HU, HONITHIHY
HecTaOUIBHICTS 1 3arpo3y Oesmeri. HaltHeOe3mewyHinmM 3 HUX € BTpaTa Bipu
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B CIpaBeUIUBICTh 1 MaiOyTHE, IO CTa€ >XKUBWIBHUM CEPEJOBHUILEM IS
HOBUX KOH(ITIKTIB, HACHJIBCTBA Ta PO3MA/y COLiaTbHUX 3B’ A3KiB.

TakuM 4MHOM, HE3BOPOTHA IIKOJA, 3aBJaHa IPaBaM JIIOJMHU 3aJIHIIAE
He3rNIaJUMUIA CITiJT Ha JKePTBax i CyCIiIbCTBAaX, HETATHBHO BILUTMBAE HA Maii-
OyTHI TOKONIHHS, a IX BHWIIPABICHHSI € HAA3BUYaHO CKIAQAHAM a0o
HEMOXJIMBUM TpouecoM. He3BOpOTHICTh MOPYIICHHS JIIOICHKHAX IpaB
BHKapOOBY€ TOBTOTPUBAIHUH 1 CKIIAIHUH BIIOUTOK HA MOCTPAXKIAIHX, 3a3HAE
pYHWHYBaHHS TICUXOJIOTIYHHN CTaH MOTEPHUINX BiJ IMX MOPYIICHb, CTPaX-
JTa€ KyJIbTYpHA iICHTHYHICTh IUINX ITOKOJNIHB, COWialdbHAa CTPYKTypa CycC-
MUIBCTBA, €KOHOMIYHUI DPO3BUTOK Ta IOJIITHYHA CTAOUIBHICTH 1 Ha JKalb
HACJIJIKM TaKuX NOPYLIIEHb BIAYyBaTUMYTbCS MACCATWIITTSIMH, & IHKOJIU
MOXYTh HepeqaBaTHCS dYepe3 ITOKOJiHHSA. Tomy, KOMM OJHE IOKOJIHHS
3a3Ha€ HE3BOPOTHMX IOPYLIEHb NpaB JIIOJMHHU, HEMOPO3yMiHHSA Ta 3pOCTa-
104a HEeIOBipa [0 1HIIMX 0Ci0, CYCIIJIbCTB, BIIaJ, YCKIIQJIHIOETHCS IHTETparist
HOBOTO TIOKOJIiHHS B CYCITUTBCTBO Ta MOOYI0Ba MIXKOCOOMCTICHUX CTOCYHKIB
1 PO3BUTOK MIXKHAPOJIHHUX BiTHOCHH.

Ha namy nmymky, edexTHBHE BITHOBJICHHS IOPYIICHUX MPaB JHOJUHH
MOJKJIMBE JIMIIIE 32 YMOBH TICHOI CITIBIIpaIli MK JepKaBOIO, TPOMAASTHCEKUM
CyCIIUTBCTBOM Ta MIDKHAPOTHOIO CHUIBHOTOIO, BOHAa MOTpeOye CHIIBHOI
MOJIITHYHOI BOJIi, MDXXKHAPOJHOTO THCKY, HE3aIeKHHUX CYHOBUX IHCTHTYLIN
Ta mpodeciiHoi pPoOOTH IMPaBO3aXMCHUX OpraHisaiiil. YciM Ham BapTo
IIHYBaTH KOXKHY JIIOJIMHY, IIPUAHATH 11 BIAMIHHOCTI 1 Toli MO0y yeEMO CBIT
y SIKOMY KOX€H IT0YyBaTHMEThCS 3aXHICHUM.
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HAIIOHAJIBHA BE3IEKA Y CUCTEMI KOHCTUTYIIMHUX
TAPAHTIM ITPAB I CBOBO/I JIIOJIUHA

Hityenko Ania I'puropiBua
KanOuoamra icmopudHux Hayx, OOyenmxa,
ooyenmxa Kageopu npagooxopoHHoi OisLTbHOCMI Ma 3a2aTbHONPABOBUX
OUCYUNTIIH IOPUOUYHO20 (DAKYIbmenty,
Hayionanvuuii ynieepcumem « Yepuicigcoka nonimexuixa»
M. YepHicis, Yxpaina

Jns YkpalHM TOIIyK ONTHMAJIBHOTO OajlaHCy MK HAI[lOHAJIHHOIO
Oe3rexor0 Ta IpaBaMH JIIOJWHH € KIIOYOBHUM CTPATEriYHUM BHKIHKOM
KOHCTUTYLIHHOTO IepXaBOTBOpeHHA. 3rigHo 3i cT. 3 Koncrutymii Ykpainu,
JIOAWHA, ii KUTTS, 300POB’S, YeCThb, TiAHICTh, HEAOTOPKAHHICTH 1 Oe3meka
BU3HAIOTHCS HAWBHUIIOK COIIAJIHOO IIIHHICTIO, @ CT. 17 3aKpIIIIF0E 3aXKCT
CyBepeHITeTy Ta Oe3nekd sk HaiiBaxuiuBimy ¢yHKiio nepxasu [1]. Lei
JIIOIMHOIIGHTPUYHHUN MMiAXiN po3BuBaeThest y 3akoHi «[Ipo HamioHanbHY
Oesmexy VYkpainm» Ta Crpaterii HamioHanbHOI Oe3mekH, Jie IMPUHINI
«besnexa nronvHM — Oe3neka KpaiHW» BH3HAYa€ 3axXHCT IIPaB TOJOBHOIO
MeTor0 Oe3rnexoBoi moituku [2; 3].

AKTyanpHICTh 3a3Ha4€HOI TeMU HaOyJa KpUTHYHOTO 3HAYEHHS ITICJIs 3a-
MIPOBAPKEHHSI BOEHHOTO cTaHy Yka3zoM lIpesunenra Ykpainu Big 24 moTtoro
2022 poky [4]. 3rigro 3i ct. 64 Koncrutymii Ta 3akony Ykpainu «IIpo
MIPaBOBUIl pEKUM BOEHHOTO CTaHY», OyIb-sKi 00MEeXEeHHS IpaB MaroTh OyTH
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TUMYaCOBHMH, MTPOTIOPIIIHHIMY Ta YiTKO BU3HaUYCHUMHU B ykasi [Ipe3nznenTa,
NPUYOMY HU3Ka TpaB € abCOMOTHO HepoTopkaHHUMY [1; 5].

OTXe, y cydyacCHMX yMOBax HalllOHajbHa Oe3leKa Mae aHaIi3yBaTHCS
HE sK M03aIpaBoBa IiJCTaBa JUIA ACPKABHOTO PO3CYHY, a SK HEBiJ €MHHI
CJIEMEHT KOHCTHTYLIHHOI CHCTEMH TapaHTii, II0 OJHOYAaCHO CTBOPIOE
YMOBH I peaii3amii mpaB i BCTAHOBIIOE JIETITUMHI MEXi IEep>KaBHOTO
BTpYYaHHS.

HayxoBo-Teopernynnii ¢yHIaMEHT mi€i MpoOIEeMaTHKH 3aKIaIeHO
y mpamsx HH3KH JociimHukiB: A. JlyOpoBa poO3KpWBae CKIaIHUA IHCTH-
TYI[IHHO-IPABOBHI MEXaHi3M 3aXHCTy MPaB y MEXax BOEHHOTO craHy [6];
C. JlpoGoToB Haroyiomye Ha TOCTpid moTpebi YiTKOI KOHCTHTYHiHHOT
nedinimii kareropii «HamioHanpHa O6e3neka» [7]; O. Hamusaiiko ta H. Bpa-
TIIIKO JOCIHIDKYIOTh CKJIQIHHNA NIATCKTUYHUN 3B’SI30K MK OE3MEKOI0 Ta
cBoOomoro [8]. JI. UmkoB CTPYKTypy€e CHUCTeMy 3a0€3ICUCHHS MpaB depe3
NPaBOBY, IHCTUTYIIiMHY, peCypcHY Ta oOpraHizamiiHy migcuctemu [9],
a TaKOX MPOIMOHYE BIOCKOHAIUTH KOMIICHCATOPHI MEXaHi3MHU BiJHOBJICHHS
nopymenux mpas [10]. JomatkoBo A. Mamxkyna ta O. CoKypeHKO 00TpyH-
TOBYIOTh 0€3aJbTePHATUBHICTh IOTPUMAaHHS IPHUHIUIIB TIPOIOPIIIIHOCTI
Ta Mpo30pocTi y mismbHOCTI criencmyk06 [11], a O. IllepOaniok BH3Hauae
Koncrurynittnmit Cyn VYxkpaiHum KI04oBHM apOiTpoM Yy BCTaHOBJICHHI
JETITHMHHUX MEX 0OMexeHHsI ripas [12].

CydvacHa JOKTpUHA IHTErpye HaIllOHAJIbHY OE3IeKy Ta IpaBa JIOJUHH
Yy €IMHY CHCTEMY B3a€EMO3AICKHHMX TapaHTid, BIIKWIAIOYU iXHIH aHTaro-
Hi3M. Y IIbOMYy KOHTEKCTI Oe3lleka peati3yeThCsl Y TPhOX acCHeKTax:
K 00’€KTHBHA NepeyMoBa 3/1iHCHEHHS IpaB, sIK paBOMipHa MiJCTaBa s
ix oOMexeHHS Ta K cdepa MO3UTHBHUX OOOB’SI3KIB JEp:KaBU IIOAO IX
3axucTy. Takuil miaxix maTBepKye, Mo Oe3reka MepKaBu € JIETiTUMHOIO
JUIE HACTLTbKH, HACKUIPKM BOHA CIYXWThH JIFOJUHI, 1 TIAHOCTI Ta CBO-
oomam.

Taka JTIOAMHOLIGHTPHUYHA MApaJUrMa YHEMOJMJIHBIIOE CYTO JAEp)KaBoO-
HEHTPUYHE TIyMadeHHS HAmiOHAJIbHOI Oe3MeKH, BUMAaralo4u HAaTOMICTh
iHTerpauii B ii 3MicT iHTepeciB 0codu Ta cycninbeTBa. BomHowac npakTuiHa
peaiizaiiisi 1[bOro MiIXOAy HAITOBXYEThCs Ha 3ayBaxeHHs C. J[poboToBa
1010 PU3UKIB HaIMIpHOT JMCKpewil yepe3 Opak KOHCTUTYLIWHOI Jerani-
3amii [7, c. 28]. Came TOMy IOKTpHHAIBHO OE3MEKy CIiJl pO3YyMITH SIK CTaH
3aXMIIEHOCTI, 32 SIKOTO BUKOHAHHS JepXkaBoro ii 0OOB’SI3KIB i3 3aXHCTy
CYBEPEHITETY HE NPHU3BOAMTH O HIBEJIIOBAHHS 3MICTY OCHOBOIIOJIOKHHX
cBOOO/I.

VY cucremMHOMy BHMIpi HamioOHalbHa Oe3leKa iHTerpoBaHa B MEXaHi3M
KOHCTUTYIIHHIX TapaHTiil depe3 HOpMAaTHUBHHUU, IHCTUTYI[IMHUHN, OpraHi3a-
UiiHWIA Ta pecypcHUi eneMeHTH. BoHa mocrae He sIK aBTOHOMHa cdepa,
a SK (QYHKIIOHATHHUN BHUMip 3a0e3ledeHHs TpaB JIOAWHU. BTpydaHHs
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y TpaBa B iHTepecax Oe3NeKd MaroTh OyTH 3aKOHHHUMHM, MPOMOPIIHHUMHU
Ta MaTH JIEriTHMHY MeTy (3rigHo 3 nosunieto KCVY). TakuM unHOM, Haitio-
HallbHa Oe3leKa OJHOYacHO BUIIPAB/IOBYE IPAaBOMIpHI OOMEXEHHs Ta cama
MIATOPSIKOBYETECS BEPXOBEHCTBY TMpaBa. EdekTuBHICTH 11i€i Mozemi
3aJICKUTHh BiJ MiA3BITHOCTI CEKTOpY OE3MEKH Ta PO CYHOBOTO 3aXHCTY,
mo 3abe3nedye MPe3yMIII0 MepeBipIOBaHOCTI OYIb-SIKOTO Oe3IeKOBOr0O
3ax0/ly depe3 3aKOH i KOHCTUTYIiIHI CTaHIapTH.

V3araJbHeHHS MPOAHATI30BaHUX JOKEpeN Ia€ 3MOTy CTBEpIKYyBaTw,
II0 CyYacHa MOJENb OE3MEeKH CKIAJaeThCs 3 TPHOX OJIOKIB: 3armoOiKHOTO
(3axuct Jmany), TNPOLENYPHO-OOMEKYBAILHOTO (KpUTepil BTpy4aHHs)
Ta BIJHOBJIOBAJIBHOIO (KOMIIGHCAIlsl MIKOAM). B ymMOBax BOEHHOrO CTaHy
0COOJTMBOTO PO3BUTKY MOTPeOye came BiIHOBIIOBATBHUN OJOK, CIPSAMO-
BaHUI1 Ha KOMITCHCAIIIO IIKOM Ta peabiTiTaIiio MPaBOBOTO CTATyCy 0COOU.

OTxe, HalioHasbHAa Oe3neKa y KOHCTHUTYLIHHIN JepikaBl BHCTYIAE
SK HEBiI'’€MHa yMOBa, MeXa 1 MEXaHi3M peawizalii TpaB JIOIUHH.
[i neriTuMHicTH MpAMO 3aNEKUTH Bil MOAEpKAHHS KPHTEPiiB 3aKOHHOCTI,
MPONIOPIIHHOCTI Ta HASBHOCTI JI€BOTO CYIOBOTO H HIUBLIHPHOTO KOHTPOJIO
HaJl CEKTOPOM Oe3IeKu.
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BIJIIKO/YBAHHSI MOPAJILHOI KON
SIK CIIOCIB 3AXHCTY TPYJIOBUX [IPAB

OxHboBcbka IHecca MukosaiBHa
cmyoenmKa 3 Kypcy 10puoudHo2o axkyiomemy
Hayxosuii kepienux: Bakapiok Jliogmuiaa BacuniiBua
OOKMOp 10PUOUYHUX HAYK, npoghecop,
npogecop kaghedpu npusamno2o npasa wPUOULHO20 axyivmemy,
Yepniseyvkuil Hayionanorul yHisepcumem imeni FOpis @edvkosuua
M. YepHnisyi, Yxpaina

VY cydacHOMy ITPaBOBOMY CEPEIOBHII NMUTAHHS 3a0€3IE€UEeHHs HalleK-
HOTO PiBHA 3aXUCTy TPYAOBHX IpaB MpaIliBHUKIB HaOyBae memaini OLTBIION
akTyanpHOCTI. [IpakTika CBiTYHTH, IO MOPYIICHHS 3 OOKY POOOTOIABIIB €
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JIOCUTH TOIIMPEHUM SIBUIIEM, a X HACHIAKH BHXOIATH 33 MEXIi CYTO
MarepianbHUX BTpar. Yacto Taki Iii CyNMpOBOJDKYIOTHCS ITICHXOJIOTTYHUM
JUCKOM(OpPTOM, €MOLIHHMM HamnpyXeHHSIM Ta IHIIUMH HEMalWHOBUMH
BTpaTaMH, IO OOyMOBIIOE HEOOXINHICTh e(EeKTUBHOTO MEXaHi3My ix
KoMmeHcarlil. 3pocTaHHS KITbKOCTI BUMAJAKIB HEIOTPUMAHHA TpPYIOBUX
rapaHTiii HeTaTUBHO BIUIMBA€E HE JIMIIE HAa KOHKPETHOTO TpaliBHUKA, a i Ha
3araibHUI CTaH MPaBOBOI KyJNbTypH B cycminbcTBi. [lpn mpomy mopanpHa
IIKOJa HEPIOKO CHpPUIMAeThCS SAK ApyropsaHa mpobiema abo B3arami
irHOpy€eThes. Uepes 1ie mpalliBHUKN He 3aBKIH KOPUCTYIOThCS IPaBOM Ha ii
BIJIIIKOJYBaHHS, 10, Y CBOIO 4Yepry, 3HWKY€e e(pEeKTUBHICTh BiJIOBIJIHOTO
MPAaBOBOTO IHCTUTYTY.

HemarepianbHi BTpat, SKHX MOXKE 3a3HATH NpaliBHUK, MAlOTh Pi3HO-
MaHITHI NIPOSIBU: «HIEThCS, 30KpeMa, PO PHHWKEHHS JIIOACHKOI T'JIHOCTI,
HEeraTWBHUH BIUIMB HAa JUIOBY peNyTalilo, IEpeKUBaHHS, BUKIMKaHI
HETPAaBOMIPHUMHU pIIIEHHSIMH POOOTONABIL, a TaKO)X HACTITKA BTPATH
poOOTH 4M iCTOTHOI 3MiHH YMOB XHUTTS». OKpiM TOro, MOpajbHa IIKOJa
Moke OyTH TOB’si3aHa i3 MOTIPIICHHSAM CTaHy 3O0POB’sl, HECIIPAaBEIMBUM
CTaBJICHHSIM a00 6e3MiJCTaBHUM NPUTITHEHHSM JI0 BiMOBIIaIBHOCTI.

[IpaBoBi migcTaBu A KOMITEHCAlii Takoi IIKOAW 3aKpiIUleHI Ha Hai-
BumoMy piBHI. OCHOBHHUI 3aKOH [Iep)KaBH rapaHTye KOXKHiil ocobi mpaBo Ha
3axHCT 11 paB 1 nependayae MOXKIMBICTh OTPUMAHHS BIIIIKOAYBaHHS Y pasi
ix mopymenHs [1]. Y TpynoBoMy mpaBi i IOJOXEHHS JeTali30BaHi,
30KpeMa, y HOpMaXx, sIKi TIPsSMO 3000B’SI3yI0Th POOOTOIABIISI KOMIICHCYBATH
MOpaJIbHI BTpaTH TpamiBHUKA y BUMAIKY JNOBeAeHHS (axTy 1X 3armoisHHS.
[cToprYHO BaXIMBHM €TAaloOM CTAHOBJICHHS [IbOTO MEXaHI3My CTajo
BIIPOBAPKEHHSI HOPM y cepi OXOpOHHU Ipalli, SKi eperoadarr MOXKINBICTh
KOMITeHcalii y pasi yIIKOIDKEHHS 370poB’s. 3rooM cdepa 3acToCyBaHHS
TaKUX IIOJIOKEHb Oyia PpO3IIMPEHa, IO JO3BOJIMIIO 3aCTOCOBYBATH IX
y OIMPIIOMY KOJIi TPYIOBHX IPaBOBIAHOCHH.

PazoM i3 THM, 4YMHHE 3aKOHOJABCTBO HE MICTUTh BHYEPIIHOTO
BHU3HAYCHHS MMOHATTS MOPAIBHOI IIKOIU. Y IPaBO3aCTOCOBHIM MPAKTHII ITi[
HEIO 3a3BHYail PO3yMItOTh: «(}i3W4HI a00 MCUXIYHI CTPaXAaHHs, CIIPUYHHCHI
MPOTUIIPABHOIO TOBENiHKOIW». Lle MOXyTh OyTH eMOLiiiHI NepeXHBaHHS,
BIZIUYTTSI HECHPABEIUIMBOCTI, TPUBOI'a, CTpax a00 HaBiTh (I3UUHHNA OLIb.
CKJaHICTh IBOTO IHCTUTYTY IOJISITAE Y TOMY, IIO Taki BTPATH HEMOXIIMBO
TOYHO BHMIPATH YHM OLIHUTH Yy TPOIIOBOMY BHpakeHHi. Came ToMy Ha
NPaKTHLI BHHUKAIOTH TPYIHOIII SIK i3 JOBEAEHHSIM caMoro (hakTy LIKOAH,
TakK i 3 BU3HAYCHHSM aIeKBaTHOTO PO3Mipy KOMIEHCaIlii.

Jnst 3a70BOJIGHHS BHMOTH IIPO  BiAIIKOZYBAHHS MOpPAJIBHOI IIKOIU
HEOoOXiTHO BCTAaHOBUTH HHU3KY 00O0B’s3K0BHX yMoB. Hacammepex mae Oyt
MiATBEpIKEeHO (PaKT MOpyIIeHHS TpyAOoBUX mpaB. Kpim Toro, ciix moBectu,
oo Taki il CIPUYMHIIN HETaTHBHI HACIIOKA HEMaWHOBOTO XapakTepy.
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BaxnuBuM € TakoX HasBHICTh NPUYMHHOTO 3B’SI3KYy MIDXK ITOBEIIHKOIO
po06OTOABII 1 3aBIAHOIO IIKOIOI0, 8 TAKOXK BCTAHOBIICHHS HOTO BUHHU.

Po3srisnaroun BiINOBiAHI CHOpH, CY/A OLIHIOE BCi 00CTaBMHH Y iX
CyKymHOCTI. beperbcsi Mo yBarm IHTEHCHBHICTH 1 TPHBANICTh CTpaKIaHb,
IHAMBITyambHI OCOOJIMBOCTI MOTEPIILIOI OCOOH, 3MIHH B ii JKHTTI, a TaKOXK
3yCHIUIS, CHOPSAMOBAaHI Ha BiJHOBJICHHS IOpYIIEHWX TpaB. Po3Mip
BIAIIKOYBaHHS BU3HAYAETHCA 3 yPaxXyBaHHAM MPUHLMIIB CHPABEIIHBOCTI,
po3ymMHOCTI Ta mpomopuidHOcTi. OcobmuBe 3HAYEHHS MAlOTh JOKAa3H, SIKi
MiATBEPIKYIOTh HAABHICTH MOpPabHOI mKoau. Lle MOXyTh OyTH: «MeqmdHi
JMIOKYMEHTH, M0 3aCBII4yIOTh IICHXOJOTIYHHIA CTaH OCOOHW, CBIiAUCHHS
OYECBHU/IIIIB, MUCHMOBI MaTepiaid Ta iHII BIZOMOCTI». Y pa3i HEOOXiTHOCTI
Cyl MOXE TMPHU3HAUYUTH EKCIEepTHE JOCHIIPKCHHS Uil BCTaHOBIICHHS
MPUYMHHO-HACIIIKOBHUX 3B’S3KiB. Ba)JIMBO TaKoX BiAMEXOBYBAaTH IIKO.NY,
II0 BUHMKJIA y MeXax TPYJIOBUX BIJHOCHH, BiJl IHIIMX HETaTHBHHUX
(hakTopiB, SAKi MOXYTh BIUIMBATH Ha cTaH ocoOw. Takwii mimxim mo3Boise
MIPaBUIHLHO BH3HAYUTH OOCST BiAMOBITAIEHOCTI pOOOTOIABIIA.

OnHi€ro 3 aKTyalbHUX MPOOIeM CYyYacHUX TPYIOBHX BIIHOCHH € SIBHIIE
MoOiHTy. BOHO TmposiBIsieThCS y Takux (opMax: «CHCTEMATHIHOMY
MICUXOJIOTIYHOMY THCKY, CTBOPEHHI HECHPHUSATIMBOTO POOOYOro cepemo-
BHIIA, 13071 mpamiBHAKa a0 MPUHIKEHHI HOTO TiTHOCTI». 3a HasBHOCTI
BIJIMIOBITHOTO CYZOBOTO PillleHHS Taki Ail MOKYTh CIIyTyBaTH IiACTABOIO IS
KOMIICHCAIlil MOpanbHOI MIKOoAW. Pa3oMm i3 THM, HEe KOXKHA KOHQ)IIKTHA
CHUTYyaIlisl Ha PoOOYOMY MICIll MiAMMagae Il BU3HAYCHHS MOOIHTY. 3aKOHHI
YIpaBIiHCBKI pimeHHs a00 BHUMOTH INOJO JOTPUMAaHHS TPYIOBOI
JUCLUITTIHN HE MOXKYTh PO3TIISIATHCS SIK TOPYIIEHHS TIpaB MpariBHUAKA.

OxpeMoI0 TpOOJIEeMOI0 € BIJICYTHICTh YITKMX KpPHUTEpiiB BU3HAYECHHS
po3Mipy KoMmeHcallii. 3aKOHOZAaBCTBO HE BCTAHOBIIOE KOHKPETHHUX MEK,
mo, 3 omHOro OOKy, 3a0e3medye THYYKICTh, a 3 IHIIOTO — MPH3BOAHTH
0 pi3HOI cymoBOi mpakTHKH. lle 00yMOBIIOE HEOOXITHICTH IMMOAATBIIOTO
BIOCKOHAJICHHS IPABOBOT'O PETYIIIOBaHHS.

BogHouyac IHCTHTYT BIiAIIKOXYBaHHS MOpanbHOI IIKOXM BHKOHYE
HE JIMIIE BiJHOBIIOBAJIbHY, a W INPEBEHTHBHY (YHKIIIO. YCBIIOMIICHHS
MOJKJIMBHX HETATHMBHUX HACTIIKIB CTUMYJIIOE pOOOTOMABIIIB TOTPHUMYBATHUCS
3aKOHO/IaBYHMX BUMOT 1 YHHKaTH NOPYIIEHb.

OTXe, KOMIIEHCAIlisi MOpalbHOI IIKOJAW € BaKJIUBUM IHCTPYMEHTOM
3aXHCTY TPYAOBHX IIpaB, SKUH CIPSIMOBAaHMH Ha BiJIHOBJEHHS MOPYIICHOT
CIpaBeUIMBOCTI Ta BIiJIIKOJYBaHHS HeMaiiHOBMX Brpar. [lompu HasBHI
mpobieMu, OB s13aHi 3 TOKa3yBaHHSAM 1 BU3HAYCHHSIM PO3Mipy KOMITEHCAIIT,
MONANBIIANA PO3BUTOK LBOTO IHCTUTYTY € HEOOXITHOI yYMOBOK 3a0e3rie-
YeHHs €(DEKTHBHOIO IIPABOBOT0 3aXUCTY MPALliBHUKIB.
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OBMEXEHHJI ITPAB JIIOAUHA
Y COEPI ®IHAHCOBOI'O MOHITOPHUHI'Y:
MEXI 10ITYCTUMOI'O BTPYYAHHS JEPKABHU

IMepaeiiko Oabra LnjaiBaa
3000y8auka neputo2o (6akanaspcvko2o) pieHs suuioi oceimu
ropuouyHull pakyrvmem
Hayxosuii kepienux: Bnosiuena Jlinia IBaniBHa
KaHOUOAmKa I0pUOUYHUX HAYK,
doyenmrka Kageopu nyoniuHO20 NPasa
Yepniseyvkuil HayioHanoHuu yHisepcumemy imeni FOpis @edvkosuua
M. Yepnisyi, Yrpaina

VY cydacHmx ymoBax Tiobamizamii (iHaHCOBMX PHHKIB, LU(pOBizamil
CKOHOMIKHM Ta 3pOCTAaHHS TPaHCHALIOHAIBHOI 3JIOYMHHOCTI OCOOJIHBOTO
3Ha4YeHHs HaOyBae (DiHAHCOBUII MOHITOPHHT SK OAWH i3 KIFOYOBHX MeXa-
Hi3MIB 3amo0iraHHs jerainizalii (BiIMHBAHHIO) TOXOIIB, SKi OyJin omepkaHi
3JI0YMHHUM [UISXOM, (IHAHCYBaHHIO TEPOPH3MY Ta PO3HNOBCIOKCHHIO
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36p0i MacoBOro 3HMIIEHHs. MOro 3ampoBakeHHs 3yMOBIICHE HEOOXITHICTIO
3abe3nedeH st MMpo30pocTi (iHaHCOBHX omepaiii, BUSBIEHHS HE3aKOHHHUX
CXEM PYXY KOIIITiB Ta 3aXHCTy HAI[IOHAIEHOI CKOHOMIKH BiJl KpUMIHAJIBHOTO
BIMBY. Takoxk, e(peKTUBHICTh (YHKIIOHYBAHHS CHCTEMH (HiHAHCOBOTO
MOHITOpPHHTY Oe3HOoCepeIHbO BIUIMBAE HAa SKOHOMIYHY O€3IeKy NepiKaBH,
cTaOUIBHICTh (PIHAHCOBOI CHCTEMH Ta PIBEHb IOBIpH 1O OaHKIBCHKUX
Ta (iHaHCOBHX yCTaHOB. Pa3oMm i3 TuM, 3IiHiCHEHHS 3ax0hiB (hiHAHCOBOTO
MOHITOPHHTY HEPIIKO CYIPOBOKYETHCA BTPYYaHHAM Yy cepy OCHOBOIO-
JIOXKHHX TIPaB 1 CBOOO JIIOTMHH.

Bepyun ne no yBarm moctac HHUTaHHS: YM HE € JISUIBHICTH JEepiKaBH
B 0Cc00i opraHiB (piHAaHCOBOTO MOHITOPUHI'Y BTPYYaHHSIM B OCOOUCTE JKHTTS
Ta MOPYIICHHSM IIpaBa 0COOM Ha PUBATHICTH?

KinrouoBMM HOpPMaTHBHO-IIDaBOBUM aKTOM CBHOTOJICHHS, IO PETYJIOE
MUTaHHS MPOTHIIT seranizanii € 3akoH Ykpainu «IIpo 3anmobiranHs Ta npo-
TUAIO JleTani3amii (BiIMIBAHHIO) TOXO/IB, OJCPKAHNX 3IIOYHHHUM IIISTXOM,
(hiHAaHCYBaHHIO TEpOpU3My Ta (IHAHCYBAaHHIO PO3MOBCIODKEHHS 30poi
MacoBoro 3HuIeHHsS» (B pemakmii Bix 01.01.2026 poky) [1]. Le#t 3axon
BCTAHOBIIIOE CYTHICTb, 3MICT 1 CTPYKTypy cHcTeMHd (hiHAHCOBOTO
MOHITOPHHTY, OCHOBHOIO METOIO SKOi € KOHTPOJIb 1 3amoOiraHHs TpoBe-
JeHHIO (piHAHCOBHIX OIepamiid, CHpSIMOBAHWX HA BIIMHBAaHHS HE3aKOHHO
OTPUMaHUX KOMITIB. Y JaHOMY akTi MOHSTTS «()iHAHCOBUI MOHITOPHHI»
PO3KPUBAEThCS Yepe3 TakKi CKIAAOBI, SK JepXKaBHUHA Ta MCPBUHHHNA
(hiHaHCOBUII MOHITOPHUHT, sIKi pa3oM (QOPMYIOTh €IWHY CHUCTEMY 3aXO[iB
y ctepi 3anmobiranHs Ta MPOTHIIT Jeraii3amii 3JI0YMHHUX JOXOMIB, (hiHaH-
CYBaHHIO TEpPOPHU3MY Ta PO3MOBCIOJDKEHHIO 30poi MacoBOTrO 3HHUIIEHHS.
Jlep:kaBHEM pEryisiTOpOM Ta HaDIAJOBUM OpPTraHOM, SIKMH BCTaHOBIIIOE
npaBuia (iHAHCOBOTO MOHITOPHHTY IS OAaHKIB i HEOAHKIBCHKMX YCTaHOB
Ta KOHTPOJIIOE TXHE TOTPHUMAHHS 3 METOI0 3armobiraHHs Jeranizanii He3akoH-
HUX AoxoxiB € HamiomampHmii Oank Yxkpainu. Ha caiiti HamioHampHOTO
O6anky YkpaiHn «(iHaHCOBHH MOHITOPHHT — II€ MiSUTBHICTH 13 BUSBJICHHS
HE3aKOHHO OTPHMAaHUX IOXO[IB Ta 3amobiranHsi (piHaHCYBaHHIO TEPOPHU3-
My». HanioHanpHuii OaHK BCTAHOBIIIOE JI0 HEOAHKIBCHKUX YCTaHOB Ta OaH-
KiB BUMOTH IIOJ0 MPOTHIi BiIMHBAHHIO HE3aKOHHO OTPHUMAHHUX OXOJIB
Ta nepesipsie X qoTpumanus [2].

EdexTuBHe GyHKIIOHYBaHHS Cy4yacHOT'O MeXaHi3My (iHaHCOBOTO MOHi-
TOPHHTY 3a0€31euy€eThCsl ICHyBaHHAM Pi3HUX ioro ¢opm. 3okpema, po3pis-
HSIOTH: TIEPBUHHHUN (PiHAHCOBMI MOHITOPHHT, SIKMU 3/11HCHIOETBCS CyO’€K-
TaMU TOCIIOAaPIOBAaHH!, SKi Oe3ImocepeIHkO 3MIHCHIOITh (PiHAHCOBI omepa-
mii, e — OaHkW, OOMIiHHI ITyHKTH, KOMIAaHii 31 CTpaxyBaHHS, JOMOapIu;
JepKaBHUM, HOro Iie Ha3WBAaIOTh BTOPHHHUM (PiHAHCOBHM MOHITOPHHIOM,
BiH SBJIsIE COOOI0 aHaI3 i MepeBipKy iH(popMarii, OTpUMaHOi BiJ Cy0 €KTIB
TIEPBUHHOTO MOHITOPHHTY [3, c. 4].
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Cama peanizauiss (iHAHCOBOTO MOHITOpUHTY Oyna O HEMOXIIMBa
0e3 opraHy, SIKMH 3IIHCHIOE Aep)KaBHY MONITHKY y cdepi 3anmobiraHHs
Ta TPOTHMIIl Jieramizaimii (BiIMHBAHHIO) JOXOJIB, OJICPKAHUX 3JIOYMHHUM
LUIAXOM, (IHAHCYBaHHIO TEpOpH3MY Ta (DIHAHCYBAHHIO PO3IIOBCIOIKCHHS
30poi MacoBoro 3HUIIEHHsA. TakuM opraHoM, BianoBimHO mo «IlomoxeHHs
npo JlepxaBHy ciyx0y (iHAHCOBOTO MOHITOpPHHTY YKpainm» € — «Jlep-
JKaBHA CITy’k0a (piHaHCOBOTO MOHITOpUHTY YKpainu (epx¢hiHMOHITOPHHT),
OCHOBHHIMH 3aBIaHHAMH SKOTO €: peaji3allis Iep>KaBHOI HMOJITHKH y cdepi
3amobiraHHsa Ta MPOTHIl Jieramizamii (BiIMHBAHHIO) JTOXOMIB, OAEpIKaHUX
3JI0YMHHHUM LUISIXOM, (DIHAHCYBAHHIO TEPOPHU3MY Ta (DiHAHCYBaHHIO PO3IIOB-
CIO/DKCHHS 30poi MacoBOro 3HMIIEHHS; 30MpaHHs, 00pOOJIEHHS Ta MpoBe-
JICHHS aHalizy (omnepauiiHoro i crpareriysoro) indopmarii nmpo ¢iHaHCcOBi
oreparii, MmO MiUIAraloTh (IHAHCOBOMY MOHITOPUHTY, iHII (hiHAHCOBI
omeparrii abo iHpopmariii, 1o Moxe OyTH TOB’s3aHa 3 MiJ03POI0 B JIETali-
3amii (BiIMUBaHHI) TOXOMIB, OJEPKAaHUX 3JIOYMHHHUM IILIIXOM, a00 (iHaH-
CyBaHHI Tepopu3My 4d (hiHAHCYBaHHI PO3IOBCIOKCHHS 30pOi MacoBOTO
3HUIICHHS Ta iHIII 3aBHaHHs nependadeHi [lomosxkeHHs MY [4].

IIpu Benmkii KiTBKOCTI 3aBJaHb MOKIAACHUX Ha MaHWiA opraH, [lep-
XK(IHMOHITOPUHT Ma€ 1 BIANOBITHI IpaBa, Y BIAMOBITHOMY HOPMAaTHBHOMY
aKTi IPSIMO 3a3HAYAETHCS, IO OPraH MA€ IPaBo: «3IIHCHIOBAaTH B YCTAHOB-
JICHOMY 3aKOHO/IaBCTBOM IOPSIIIKY TOCTYII, Y TOMY YHMCJIi aBTOMaTH30BaHUM,
Jn0 iHdopMauiiHMX Ta MOBINKOBHX CHCTEM, pPEECTpiB Ta OaHKIB JaHUX
opraHiB JaepkaBHOi Biagu (kpiM HarfionaseHOro 0aHKy) Ta IHIIHMX
Jiep>KaBHUX 1H(OpMaLifHUX pecypciB, 01epXKyBaTu BiJ IPAaBOOXOPOHHHX Ta
PO3BITYBIFHUX OpraHiB iH(OpMamilo MpO XiJ ONpaIfOBaHHS Ta BXUTTS
BiJINIOBITHUX 3aXOIB Ha IiJICTaBl OJCP)KAHUX MaTEpialiB, OJCPKYBATU BiJ
Cy0’€eKTiB TIEpBUHHOTO ()iHAHCOBOTO MOHITOPHHTY Ha 3allUT OJATKOBY
iH(pOopMaIIio» Ta PAA IHIINX MepeadadyeHnK 3aKOHOAABCTBOM IpaB. Jlepik-
(hiHMOHITOMHT Y MeXaX CBOIX IIOBHOBaXXCHb Ha IOCTiHHII OCHOBI 37iiiCHIOE
30ip, 00poOKy Ta aHali3 AaHWUX Mpo (QiHAHCOBI omepamii, KOTPi MiAIATAIOTH
(hiHaHCOBOMY MOHITOPHHTY, a TaKOX IHIINX ONepamid 4u BiIOMOCTEH, sIKi
MOXYTh CBIJUUTH NpO MiJ03py Yy Jeramizauii (BiAMUBAaHHI) OXOJIB,
OTPUMAHUX 3JIOYMHHUM IUISIXOM, (hiHAHCYBaHHI TEPOPU3MY a00 PO3MOBCIOI-
KeHHI 30poi MacoBoro 3HMIICHHS. [HpOpMAIls TPO NPOBEACHHS SIK
OTeparifHOro, TaK 1 CTPATEeriyHOrO aHali3y HaJIXOIUTh, 30KpeMa Bif:
cy0’exTiB mepBUHHOrO (hiHaHcoBoro MoHitopunry (CII®M), mpaBooxo-
POHHHMX 1 PO3BiyBaJIbHUX OpraHiB, Cy0’€KTIB JAep>KaBHOro (piHMOHITOPUHTY
(CADPM) Tta iHmMI pAepKaBHUX YCTAHOB Ta Migpo3auliB  (iHaHCOBOT
poO3BimKH iHO3eMHHUX JepxkaB. OTpuMaHI [aHI MiATAIOTBCS BCEOITHOMY
aHaJizy, IO TO3BOJISAE BHUSBHUTH MimO3pisi (hiHAHCOBI omepamii y AepikaB-
HOMY Ta IIPHBATHOMY CEKTOpaX EKOHOMIKH 3a Yy4YacTio (hiHAHCOBHX
i HepiHAHCOBHX YCTaHOB [5, c. 19].
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XoueMo 3a3HaunTH, 1110 ME3Ki JIOMYyCTUMOTO BTPYYaHHS JiepikaBH y cepi
(hiHAaHCOBOT'O MOHITOPUHTY BU3HAYalOTh HEOOXIHICTIO TOCSTHEHHS OanaHcy
MiXk 3a0€3IEUYCHHSM HAI[IOHAIFHOI Ta EKOHOMIYHOT OC3IEKH 1 JTOTPUMAaHHS
OCHOBOIIOJIO)KHMX CBOOOJ JIFOOMHH, 30KpeMa IIpaBa Ha MPUBATHICTb.
JismericTs  JlepkaBHOI ciry>kOn  (iHAHCOBOTO MOHITOPUHTY YKpaiHu
€ 00’€KTHBHO IIOB’S3aHOI0 3 OOPOOKOI0 3HAYHMX MACHBIB IEPCOHAIBHIX
Ta (iHAHCOBHX JAaHHUX, IO CamMe IO COOi CTAHOBUTH BTPYYaHHS y NMPUBATHY
ctepy ocodu. OgHaK, Take BTPyYaHHS € JOITyCTUMEM JIMIIE 32 YMOB HOro
3aKOHHOCTI, OOTPYHTOBAaHOCTI Ta mpomopuiHocTi. Ilo-mepmre, Take
BTPYYaHHS Ma€ IPYHTYBATHUCS BHKJIIOYHO Ha YiTKO BHM3HAUYEHHX HOpPMax
3aKoHO/aBCTBa. [10-apyre, BOHO MOBUHHO MEPECITiyBaTH JIETITUMHY METY —
3aro0iraHHsl BIIMHBAaHHIO KOINTIB, (DiHAHCYBAaHHIO TEPOPHU3MY Ta IHIIUM
3arposzaMm, IO TPSIMO BIUIMBAIOTh Ha OE3MEKy JAEp)KaBH Ta CYyCIUIBCTBA.
TakuM 4YMHOM, JOITyCTHME BTpPYYaHHS JepkaBu y cdepl (iHaHCOBOTO
MOHITOPHHTY € BHIIPaBIaHUM IHCTPYMECHTOM 3a0e3MeueHHs ITyOIigHIX
iHTepeciB, aje {oro Mexi BU3HAYAIOTHCS IPUHIMIIAMU BEPXOBEHCTBA MpaBa,
3aKOHHOCTI, HEOOXITHOCTI Ta MPOMOPIIIHHOCTI, 0 BHCTYIAIOTh TAPAHTIEI0
HEJOIYICHHS CBaBUIBHOTO 0OMEXEHHS IIPaB JIIOIUHU.
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TMPABOMIPHA MOBEJIHKA OPTAHIB ITYBJITYHOI BJIAJIA
SAAK TAPAHTIA PEAJII3ALIIL TA 3AXUCTY ITPAB JIFOAUHU B
YMOBAX BOEHHOI'O CTAHY

IMononka IBanHa AHaToJtiiBHA
KaHOUOam 1opuoudHUX HayK, OOyeHm,
3a6idyeay kagheopu pyHoamenmanrbHux IOPUOUYHUX OUCYUNITIH
IIBH3 «byKxoguHcvKutl ynisepcumemy
M. Yepnisyi, Yxpaina

[IpaBa nmronmHM B cydacHid YKpaiHi HE MOXYTh PO3IIISLAATHCS JIUIIE SIK
HOpMH, 3akpimieHi B KoHcTuTymii, 3akoHaXx YW MDKHapOJHHUX aKTax.
HasiBHICTP TIPaBOBOTO pEryJIOBaHHS II€ HE TapaHTye JIOAWHI peasbHOT
MOXIIMBOCTI CKOPHCTAaTHCA CBOIMH THpaBaMH. MDK TEKCTOM 3aKOHY
i (aKkTHYHUM CTAaHOBHUIIEM OCOOM 3aBXIHW ICHYE IPOCTIp MyOIigHOTO
BPSIIYBaHHA, Y SIKOMY I BHDIIIyeThCS, YU CTaHE MPAaBO MIEBHM, UM 3aJIH-
HIATHCS POPMATBHO MPOTOIOMICHOI0 MOKIUBICTIO.

Came ToMy ocoOMMBOrO 3HaueHHS HaOyBae NpaBOMIpHA TIOBEAiHKA
oprasiB my6iunoi Braau. Ii BapTO PO3rIAmaTH He K 3BMYAliHE BUKOHAHHS
ciry)k00BHX O0OOB’SI3KIB, a SIK CAMOCTIfHY r'apaHTII0 peanizamii Ta 3aXUcTy
npaB JoauHK. [IpaBo HaOyBae pealbHOTO 3MICTY Yepe3 KOHKPETHE BIIaJIHE
pillieHHs, aJAMiHICTPAaTHBHY IPOLENYpY, BIAIOBIOL Ha 3BEPHEHHS, CIIOCIO
KOMYHIKaIIii 3 0CO000 Ta MOXKIIMBICTh €(h)eKTHBHOTO OCKAPIKCHHSI.

Koncruryniss YkpaiHn BU3Ha4ae JIOAWHY, 11 JKUTTS 1 340pOB’S, YeCTh
1 TiTHICTH, HEAOTOPKAHHICTh 1 O€3leKy HAWBHIIOI0 COIIAEHOI I[IHHICTIO,
a mpaBa 1 cBOOOIM JIOAWHU Ta iX TapaHTii — 3MICTOM 1 CHPSIMOBAHICTIO
IisUTBHOCTI epkaBu [1]. BomHouac opranu nep:xaBHOT BIaIu Ta MiCIIEBOTO
caMOBpsiIyBaHHA 3000B’s3aHi MisITH JIMIIE Ha TMiACTaBi, y MexXax
MMOBHOBaXKEHB 1 y cmocib, mo mependadeni KoHctuTymiero Ta 3aKkOHAMHU
VYkpainu. O1xe, NpaBOMIPHICTh BJIaAHOI MOBEIIHKKM € HE (OPMaBHICTIO,
a 0a30BOI0 YMOBOIO PEAJBHOTO 3aXHCTY JIIOAMHH.

B yMoBax BOEHHOTO cTaHy I MpoOsieMa HaOyBae OCOOJIMBOI TOCTPOTH.
BiiiHa mocwiioe ponb JepikaBH, 30UTbIIYE KUIBKICTH BIaJHHUX pIlICHb,
po3umproe cdepy aaMiHICTPaTHBHOTO pO3Cyly W IOIMyCKae THMYacoBe
oOMekeHHSI OKpeMux ImpaB. 3akoH YkpaiHu «[Ipo mpaBoBuil pexum
BOEHHOTO CTaHy» Iepeadadae Taky MOXKIMBICTb, OJHAK JIMIIE B MeXax
i cmoci6, Bu3HaueHMx KoHcruTymiero Ta 3akoHamn Ykpaiam [2]. ToGto
BOEHHHH CTaH HE CTBOPIOE MPOCTOPY 11032 PABOM, a HABIIAKW — BUMArae BiJ
My OMiYHOI B1agu OLIBIIOT TOYHOCTI, 00EPEKHOCTI Ta BiANOBIJATBEHOCTI.
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[Tapamokc BOEHHOTO dYacy MOJSIra€ B TOMY, IO JAepXKaBa Mae OyTH
OJTHOYACHO CHIIBHOIO 1 cTpuMaHot0. CHIIBHOIO — 115t 3a0e31edeHHst 000pOoHH,
Oe3reky, CTaOLIBHOCTI YIPABIIHHS Ta MIATPUMKH Bpas3MBHX KaTeropii
HaceneHHs. CTpuMaHOI — OO0 HAJ3BHYAiiHI MOBHOBXCHHA HE CTaIH
MPaKTUKOIO aJMiHICTPaTUBHOTO IOMiHYBaHHS HaJ JitoauHow. Came mpaBo-
MipHa ITOBEAiHKA BIIAJHU JO3BOJISIE BTPHMATH LF0 MEXKY.

BBakaemo, 110 mpaBOMIpHY TMOBENIHKY OpraHiB ITyONMigHOI BiIagu
JIONINLHO PO3YMITH K MOBEMIHKOBY TapaHTII0 TpaB IMIOAMHH. 1i 3MicT
HOJIATAE B TOMY, IO OpraH BIaJH He Juile (HOpMaJIbHO 3aCTOCOBYE HOPMY,
a Jie Tak, mo0 JIOAMHA MOIJIa peajbHO CKOPUCTATHCS CBOIM IPaBOM,
3pO3yMITH MOTHBH DIllIEHHS, OyTH HOYYTOI, 3aXUCTHTH CBOKO IO3MIIIIO
I OCKap>KUTH HETIPABOMipHE BTPYYaHHSI.

[TpaBoMipHicTh BnagHOI MOBEAIHKM OXOIUIIOE TPH BUMIpH: HOpMa-
TUBHUM, NiHHICHUH 1 KOMyHikaTmBHHH. HopMaTuBHHII mepenbavae miro
Ha TiACTaBi 3aKOHY i B Mekax KomrmereHmii. L[iHHICHWI BuMarae moBaru
JIO TiTHOCTI JIOAWHH, CHPaBEIINBOCTI, HEIUCKPUMIHAII1, JOOPOCOBICHOCTI
Ta mponopmiiHocTi. KoMyHIKaTHBHHN 03Ha4a€e 3pO3yMille MOSCHEHHS
pilIeHs, TOCTYMHICT iH(popMaIii Ta MOKIIHBICTE 0cO0M OyTH BUCITyXaHOIO.

Oco0nrBe 3HAYEHHS Mae€ aaMiHICTpaTWBHUI po3cyA. Y BOEHHHH dHac
MOBHICTIO YCYHYTH HOr0 HEMOXJIMBO, aJPKe OpPraHH BIAagd 4acTo JIIOTh B
yMOBax HemnoBHOI iHpopMalii Ta CkiaiHUX Oe3MeKoBHX pu3uKiB. OmHaK
PO3Cya He MOBHHEH MEPETBOPIOBATHCS Ha IPABO JISTH «IK 3py4Himie». Bin
Mae OyTH MPOCTOPOM BIMOBIAAIBHOIO ¥ MOTHBOBAHOIO BHOOPY HAMOIIBII
MPaBOMIPHOTO Ta HAHMEHII OOTSHKIIMBOTO ISl JIFOIMHHU PIlICHHS.

KoHBeHIiS Tpo 3axuCT TpaB JIOJWHH 1 OCHOBOIIOJOXHHUX CBOOOJ
JIONYCKa€ BIACTYH JepkKaBH BiJl OKpeMHX 3000B’s3aHb IIiJ] 4Yac BifHH abo
IHIIOT Ha3BUYAaWHOI CUTYAIlil, IO 3arpOXye >KUTTIO HAIIil, aje JHIIe B Tid
Mipi, sKoi BuMarae roctpora craHosumia [3]. Ile o3Hawae, moO HaBiTh
B YMOBaX BIifHH Jep)kaBa HE MOXe 0OMEXKYBATH IIpaBa «i3 3aIacom», «Ipo
BCAK BHUIANOK» a00 3 MOTHBIB aAMiHICTpaTHBHOI 3pydHOcTi. Koxxue
BTPYYaHHS MOBHHHO MAaTH IPAaBOBY IiJICTaBy, JETITHMHY METy, HEOOXin-
HICTB 1 IPOMOPIiiHI MEXIi.

BaxxnuBe 3HaueHHs [UIsS 3MiHH TMOBEAIHKOBOT MOJENI MyONiYHOI Biagu
Mmae 3akoH Ykpainu «IIpo aaMiHICTpaTHBHY MPOLEAYPY», SKHH 3aKpPiILIIOE
NPUHOWIKA 3aKOHHOCTi, OOIPYHTOBAHOCTI, IPONOpLiiHOCTI, J00pocoBic-
HOCTI, BIAKPHUTOCTI, NpaBa 0coO0M OyTH BHCIYXaHOIO Ta OpaTH yd4acTh
B ajMiHicTpaTHBHOMY HpoBakeHHi [4]. Moro minmicTs monsrae He jmie
y (dopManbHIl periiaMeHTarii mporeaypu, a y 3MiHi KYJIbTYpH BIAIHOTO
pimIeHHs.

[IpaBomipHa MOBeniHKa OpraHiB MyONiYHOI BIAAH Ma€ TPEBCHTUBHUI
moTeHIian. BoHa 3maTHa 3amo0iraTi MOpYIIEHHSM IpaB IIe 0 3BEPHEHHS
moguHA 10 cyny. CymoBWil 3axmcT € HEoOXigHWM, ajieé dYacTo BiH
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CHpanboBYy€E BXKe MiCIsl TOTO, K 0co0a 3a3Hana BTpar, cTpecy abo TpUBaJIOro
ouikyBaHHs. HanexxHa rmoBesiHKa oprany Biajy J03BOJISE€ YHUKHYTH LILOTO
Ha [TI0YaTKOBOMY €Tarli.

Tomy y mnpakTHii nOyONiYHOrO BpPSAYBaHHA BaXKIMBO PO3BUBATH
NPEBEHTUBHY MOJEIb 3aXUCTY NPAB JIFOIUHU: aHAII3yBaTH TUIIOBI aMiHicC-
TPATHBHI PillIeHHsI, BUSBISATH CHCTEMHI PU3UKH, PearyBaTH Ha MOBTOPIOBaHI
CKapry, MepeBipsATH, Y HE CTBOPIOIOTH PIMICHHS HAIMIPHOTO TATaps IS
moguHA. OCOOIMBO 1€ BaXIINBO Yy cepax COIaTbHOTO 3aXHUCTY, TOTIOMOTH
BHYTPIIIHBO TEPEMIIeHNM 0c00aM, MIATPHUMKH BifiCEKOBOCITYOOBIIIB
1 WIEHIB iXHIX CIMEH, 3aXMCTy MiTeH, MOCTYMmy IO MEIUYHUX Ta peadini-
TaI[iTHUX TTOCIYT.

Oxpemoi yBaru mnorpedye moBa myOmiynoi Biaagu. CkimagHi, m1abIoHHI
Ta HaIMIpHO OIOpOKpAaTH30BaHI TEKCTH MOXKYTHb I030aBIISATH JIIOAWHY
pearbHOI MOXKJIMBOCTI 3pO3yMITH, IO came BinOynocs 3 ii mpaBoM. SIKmio
ocoba HEe po3yMi€e MOTHBIB PIillICHHA, BOHA HE MOXe €(PEKTHBHO HOTO
OCKapXHTH. TOMY 3pO3yMiJIICTh aJMiHICTPATHBHOTO PIIICHHS € CKJIaJ0BOIO
JOCTYITY IO TIPABOBOTO 3aXHCTY.

[IpaBomipHa TmOBENiHKAa OpraHiB IyOJiuHOI BiIagu OeE3mOCepeHbBO
MoB’si3aHa 3 JOBIpoio 70 JepxkaBu. JloBipa He (OpPMYyeEThCs raciaMH 4Yu
(hopManbHUMHE 3BiTaMHU. BOHa BUHHKA€E TOI, KOJH JFOIWHA EPEKOHYETHCS,
0 Bjaga i€ mnepeadadyBaHO, YECHO, BIIKPUTO 1 HE 3JIOBXKHBAE CBOIM
CTaHOBHINEM. Y TIepioJl BOEHHOI'O CTaHy TaKa J0Bipa € He JIKIIIE COLIaTbHUM
pecypcoMm, a i YMOBOIO CTIHKOCTI IPaBOTIOPSIKY .

OTxe, mpaBOMipHa IMOBEJIHKA OpraHiB MyOJIiYHOI BN € IHCTPYMEHTOM
NpaBOBOi CTIMKOCTI NepkaBu. SIKIIO Biajga y CKIAQIHMX yMoBax 30epirae
MOBary J10 JIFOJIMHM, BOHA 3MILHIOE 1 ITPaBa JIIOAWHH, 1 BIACHY JIETITUMHICTB.
SKkmo K BillHa BUKOPHCTOBYETHCS SK BHUIPaBIaHHA U (opmatizmy,
3aKPUTOCTI YM CBaBIJUISA, MOCTYIIOBO IIOCTAONIOETHCS HE JIMIIE 3aXUCT
OKpeMUX TIpaB, a i IOBipa 0 MepKaBHUX 1HCTUTYIIIH.

3a pesympTaTaMH INPOBEACHOTO aHANI3y IOLIIBHO OKPECIUTH KiJbKa
HaTpsAMIB, SKi MOXYTh IOCHJINTH TapaHTIHHUA MOTEHI[iall IpaBOMIipHOI
MOBEAIHKK OpraHiB myOmiynoi Biamu. Ilepenycim igeTbCcs Mpo MOCHIICHHS
CTaHAapTy OOIPYHTOBAHOTO aJIMIHICTPATUBHOTO PO3CYJY, BHYTPIIIHIN
aHaJi3 THIOBHMX a/JIMIHICTPATHBHUX PILlIEHb 3 MOTJISLY NpaB JIIOJMHH, BIPO-
Ba/DKCHHS 3p03yMUIOl BiaJHOT KOMYHIKaIlil Ta po3poOJieHHs MPaKTUYHHX
pEeKOMEHaliil M0A0 NMPaBOMIPHOI MOBENIHKM OpTaHiB ITyOJIiYHOI BIajH.
He MeHII BaXIMBUM € BKJIFOYEHHS JIO MiATOTOBKU IyOJIYHHMX CIIy’KOOBIIIB
MUTAaHb TPaB JIOAWHU, MMPOMOPIIHHOCTI, HEIUCKPUMIHAIIT, €THKH ITyOIid-
HOTO CITY’KiHHS Ta KOMYHIKallii 3 Bpa3JIMBIMH KaTErOpisIMU HaCCIICHHS.

TakuMm 9uHOM, TpaBOMIpHA IMOBEIIHKA OPTaHIB IMyOJIYHOI BIAIN € HE
mpocTo (OpPMOI0 BUKOHAHHS 3aKOHY. BoHa € cmocobom icHyBaHHS IpaBa
B myOsigyHOMY yripaBiiHHi. Came depe3 Taky HMOBEIIHKY MPaBO MEPEXOANUTH
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i3 IUIONIMHU HOPMATHBHOTO TIPOTOJIOMICHHS Yy IUIOIIMHY pPEajbHOTO
JrosickKoro gocBiny. CunbHa JepikaBa — 1€ HE Ta, sKa jie 6e3 0OMexeHb,
a Ta, sIKa HaBITh y HAMCKJIAHIIINX yMOBAX 3/aTHa JisITH IPaBOMIPHO.
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JOKTPUHAJIBHO-ITIPABOBI 3ACAIN 3ABE3IIEYEHHS ITPABA
HA JIOCTVYII JIO MYBJIYHOI IH®GOPMAIII
B YMOBAX BOEHHOI'O CTAHY

[poneBuu Oaexkciii CtaniciaBoBuy
O0OKMOp PUOUHHUX HAYK, npoghecop,
npogecop kageopu ciyxncbo8020 ma meOUHHO20 nPasa
Haguanvno-nayrxosuii incmumym npaga Kuiscvxoeo nayionanvnoco
yuieepcumemy imeni Tapaca Llleguenka
m. Kuis, Yrpaina

JokrpuHa iHdopMmauiiiHOro mpaBa IPYHTYEThCS Ha TOCTYyJarax OO0
BU3HAHHS JOCTYNy J0 iH(MopMalil CKJIaJOBOI0 CYy0’€KTHBHOIO IpaBa
Ha iH(pOpMaIlil0, OXOPOHHU IpaBa Ha iH(OpPMAIiI0 3aKOHOM, TapaHTyBaHHS
JIepKaBolo yciM cy0’ekTaMm iH(opManiiHUX BIIIHOCHH PIBHUX NpaB i MOX-
nuBocTeit poctymny 1o ingopmanii. Y crarti 10 KonBeHuii npo 3axucr mnpas
JFOJMHHU 1 OCHOBOIIOJIOXKHHX CBOOOJ 3aKpPIIUICHO MPABO KOXXHOTO Ha CBO-
0oy BUpaXeHHs MOTJISNIB, IO BKIIOYAE CBOOOLY IOTPUMYBATHCS CBOIX
MOTJIAIB, OJCPKYBATH 1 mepemaBaT iHpopMariiro Ta igei 0e3 BTpy4aHHS
OpraHiB Jep>kaBHOI BIaad 1 He3alexHO Bix kopaoHiB [1]. Bigmosigao
mo crarri 34 Korcrutymii YkpaiHH KOXHOMY TapaHTYEThCS IIPaBO
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Ha cBOOOMYy IyMKH 1 cJOBa, Ha BUIbHE BHpPaXEHHs CBOIX NOTIJISIIB
1 TepeKoHaHb, MpPaBO BUIBHO 30MparTH, 30epiraTi, BHKOPHUCTOBYBATH
1 MOMIMPIOBATH 1H(OPMALIiI0 YCHO, ITMCHbMOBO a00 B IHIINH croCiO — Ha cBii
BuOIp [2], a 3rimHo 3 abzamom | wactuHu 1 crarti 3 3akoHy Ykpainu
«IIpo iHdpopMmamito» 3abe3ledeHHS TOCTYIy KOXKHOTO 10 iHQopmarii
BHU3HAHO OJHHUM 3 OCHOBHHX HAaIpsAMIB Jep>KaBHOI iHPOPMAIIHHOI IMOTITHKH
[3].

IIpaBo Ha moctynm no iHdopmamii He € abCOMIOTHHUM 1 MOXe OyTH
oOMe)keHe 3aKOHOM B iHTepecax HaIllOHAJIBFHOI OE3MeKH, TepUTOpiabHOI
IUTICHOCTI 200 rpoMachKoro mopsaky. Y pimiensi Koncrurynitinoro Cyay
VYkpainu Big 22 ciuns 2020 poxky Ne 1-p(I)2020 HarosomieHo, 1o Taki
oOMeKeHHST MaroTb OyTH  BUHATKaMH, Iepe0aueHHMH  3aKOHOM,
MEPEeCITiIyBaTH OMHY a00 JEeKiTbKAa 3aKOHHUX HUIeH i OyTH HEOOXiTHUMU
y JEMOKpaTHYHOMY CYCIHUIBbCTBI, a Y pa3i OOMEXKeHHS mpaBa Ha JIOCTYIl
mo iHpopmamii 3aKOHOJABEIb 3000B’S3aHUI  3aIPOBATUTH IIPABOBE
PETYIIOBAaHHS, SKE JaCTh MOXIIHMBICTH ONTHMAJIBHO JOCSTTH JICTITUMHOI
METH 3 MiHIMAIGHUM BTPYYaHHAM Yy peaji3allifo BKa3aHOrO TMIpaBa
1 He TOPYIIYBaTH CYyTHICHOTO 3MICTY TaKoro mpasa [4].

Oco0nMrBO 3HAYYIINM COIIABHO-TIPABOBUM (EHOMEHOM € ITyOJidHa
iHpopMaris sK BigoOpakeHa Ta 3a0KyMEHTOBaHa OyIb-sSKHMH 3aco0aMu
Ta Ha Oynp-SKMX HOCIsIX iHopMmauis, mo Oyina orpuMmaHa abo CTBOpeHa
B MPOILIECI BUKOHAHHS CY0'€KTaMM BJIaJHHX MMOBHOBa)XEHBL CBOIX 00OB’SI3KIB,
nepen0aYeHuX YHHHUM 3aKOHOJIABCTBOM, 200 sIKa 3HAXOJUTHCS Y BOJIOIHHI
Cy0’€KTIB BIAJHUX IIOBHOB&KEHb, IHIIMX PO3MOPSAHUKIB ITyOImigHOT
iHpopMmarii, Bu3HaueHNX 3akoHOM Ykpainu «IIpo moctyn no myOmigHOl
iHpopmarii» [5]. IIpaBo Ha moctym mo my6miuHOi iHdopmanii € ¢yHma-
MEHTAJIbHUM TIPaBOM JIIOIWHH, BaXJIMBOIO CKJIAJOBOIO KaTajory IOpH-
MUYHUX IHCTPYMEHTIB 3a0e3MeUeHHs peali3allil JIeraJbHOTO CYCHITBHOTO
iHTEepecy, 00 €KTHMBHHUM MapKepoM IIPaBOBOI Ta AEMOKPATHYHOI AEpKaBH,
«HApDKHUM  KaMEHeM JEMOKPAaTHYHOTO BPSIYBAaHHSM», «HEBLA €MHUM
€JIeMEHTOM peali3amii cBo0oan TyMKH i cioBay [6]. BudepmHa apTUKyIAISA
Ta 3aKOHOJABYC 3aKPIIUICHHS KOHIICNTY «myOJivHa iHpopMaIllis» € Heoo-
XIIHOK TIEPEIyMOBOIO CTAJIOTO PO3BUTKY i1H(OPMAIIIHOIO CyCHiIbCTBA,
CTBEP/UKEHHsI TPHUHIMIIB TAapPTUCUIIATUBHOI JEMOKpartii, 3a0e3nedyeHHs
TPAHCMAPEHTHOCTI MisTTBHOCTI CY0’€KTIB BIaJHUX MOBHOBAXKCHB, 3MIIHCHHS
JIOBIpM TpOMaJsH 1O OpraHiB NyOJIUYHOI BJIAAM Ta HaJaroKeHHs
IPOMaJICBKOTO KOHTPOJIIO 32 X JiSUTBHICTIO.

3rizno 3 myHkroM 3 ykazy IIpesmpenta Ykpainum «IIpo BBeneHHs
BOEHHOTO cTaHy B YKpaiHi» Binm 24 mrotoro 2022 poxy Ne 64/2022
nepen0adeHo, MO y 3B’A3Ky i3 BBEICHHSAM B YKpaiHi BOEHHOTO CTaHy
TUMYAacOBO, Ha Iepiox il MpaBOBOIO PEKMMY BOEHHOTO CTaHy, MOXYTh
oOMeXyBaTHCS KOHCTUTYLIHHI TpaBa i CBOOOIW JNIOMWHH 1 TPOMAaIsSHUHA,
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nependaveni crarrsamu 30-34, 38, 39, 41-44, 53 Koncruryuii Ykpainu
(To0TO MOXIIMBICTE OOMEXEHHS TpaBa Ha JOCTYN 10 iH(popMalii npsmMo
nependadena) [7]. Haromocumo, 1o 3a3HadeHE TOJOKCHHS KOPETIOETHCS
i3 3akpituieHuM y vactuHi 2 crarti 64 Koncrutynii YkpaiHu nmpaBoBuM
MOCTYJIATOM IIOAO0 MOJJIMBOCTI BCTAHOBJICHHS B YMOBAaX BOEHHOTO CTaHY
OKpeMuX OOMEXeHb IpaB i CBOOOJ, IO HE BKIIOYCHI 0 BHYCPIHOTO
mepeiKy mpaB i CBOOOJ, AKi HE MOXYTh OyTH OOMEXKeHi 3a KOTHHX
00CTaBHH, i3 3a3HAYEHHSIM CTPOKY Iil IMX 0OMEKCHb.

AKCIOMAaTHYHO, IO peasizamlis Aep>kKaBHOI 1HPOPMALIAHOI MOMITHKI
B YMOBax IPaBOBOTO PEXHUMY BOEHHOI'O CTaHY 3JIIHCHIOETHCS y KOHTEKCTI
MOUIyKy OajlaHCy MDK JIOCTYyHoM a0 nyOiiuHol iHdopmamii Ta 3a0e3-
nedeHHsAM iHpopmaniinoi 6esnexu. Y Crparerii iHpopMmamiiiHOi Oe3nexw,
3aTBep/keHill ykazom [Ipesnnenta Ykpainu «lIlpo pimenns Panm Hamio-
HaBbHOT Oe3meku 1 obopoHm Ykpainu Bim 15 xkoBtHs 2021 poky «IIpo
Crpareriro indopmartiitaoi Oesmekn» Bix 28 rpymus 2021 poky Ne 685/2021,
MOHATTS «iH(opMariitHa Oe3neka» NediHImIHOBaHO SK CKIAJI0BA YaCTHHA
HaliOHANBHOI Oe3Mmekn YKpaiHW, CTaH 3aXHIICHOCTI AEPKaBHOTO CyBeEpe-
HITETy, TEPUTOpiadbHOI MUTICHOCTI, JEMOKPATUYHOTO KOHCTUTYIIHOTO
Jaay, HIIUX JKUTTEBO BaXXJIMBUX IHTEPECIB JIIOJMHHU, CYCIIUIBCTBA 1 Jep-
JKaBH, 3a AKOTO HaJIS)KHUM YUHOM 3a0€3MeUyIOTHCS KOHCTHUTYIIHHI TpaBa
1 CBOOOAM JIFOJIMHU Ha 30UpaHHs, 30epiraHHs, BAKOPUCTAHHS Ta ITOIIHUPEHHS
iHpopMarlii, JOCTyn A0 JOCTOBIpHOI Ta 00 ’€KTHBHOI iH(oOpMalii, icHye
e(eKTUBHA CHCTEMa 3aXUCTy 1 MPOTHII HAaHECEHHIO IIKOIM 4epe3 IMOIIN-
PEHHS HEeraTMBHUX 1H(OPMAIIfHNX BIUIMBIB, Y TOMY YHCIi CKOOPAWHOBaHE
MOIIMPEHHS HETOCTOBIpHOT iH(OpMaIlii, JeCTPYKTUBHOI pONaraniy, iHITHX
iHpOpMAIIHHUX oOrepalliif, HeCAaHKI[IOHOBaHE PO3MOBCIO/IKEHHS, BHUKOpPHC-
TaHHSI W TOPYIICHHS IUTICHOCTI iH(opMarii 3 oOMexeHnM moctyrnoMm [8].
[puHarimHO 3ayBakuMo, MO BiAMOBiAHO a0 dacTuHU | craTtti 17 KoHCcTH-
Tymii Ykpaiau 3a0e3nedueHHs iH(GOpMaIiifHOT Oe3MeKkn MOopsI i3 3aXHCTOM
CYBEpEHITETY 1 TepuTopianbHOI IiicCHOCTI YKpainu, 3a0e3nedeHHsaMm ii exo-
HOMIYHOI O€3meKH BiAHECEHO [0 HAaWBAXIMBINX QYHKIINA Aep)kaBH,
BHU3HAHO «CMPaABOIO BCHOTO YKPaiHCHKOTO Hapoay» [2].

3abe3neueHHst peaiizauii mpaBa gocTymy 1o myOuniuHoi iHpopmarii
B YMOBaX BOEHHOT'O CTaHy HEMOXJIMBO O€3 BpaxyBaHHS TaKHUX ACIIEKTIB!

— CTpaTeriyHoro 3HAUYCHHS JUI CTBEpP/KCHHS MPaBOBOI JEpiKaBH,
IMIUIEMEHTANli MPUHIUIIB HAJIEKHOTO BpSAAyBaHHS Ta pPO30YI0BU
IPOMaJITHCHKOTO CYCITUIBCTBA HAJISKHOI peanizaiii cy0’eKTaMu BIaJHHX
MIOBHOBa)XEHb NIPABOBOTO IMIIEPaTHBY 100 30aaHCOBAHOTO 3a0e3IeUeHHS
iH(popMaIiifHoi Oe3neKH Ta TOCTYITy 0 ITyOmigHOi iHpOopMaIii;

— topunuuHoi mo3uuii KoncrurymiliHoro Cynmy Vikpaiam mono
HETPUITYCTIMOCTI CBaBIIBHOTO Ta HECTIPABEIIMBOTO OOMEKEHHS peaizarlii
KOHCTUTYLIHHUX TpaB i CBOOOJ, AKi MalOTh BCTAHOBIIOBATUCS BHKIIOYHO
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Koncruryniero i 3akoHamMu YKpaiHH, IepeciilyBaTH JIETITUMHY MeTy, OyTH
3YMOBJICHHMH  CYCHUIFHOIO  HCOOXITHICTIO JOCATHEHHS IIi€i MCTH,
MPOTIOPILIIHHIMH Ta 00TpyHTOBaHUMHU [9];

— BIJCYTHOCTI Yy BITYM3HAHOMY iH(QOpPMAIIfHOMY 3aKOHOJABCTBI
CHEIiaTbHUX HOPM PO OOMEXCHHS AOCTYIy A0 IyOnidHol iHdopmarii B
YMOBaX BOEHHOTO CTaHy Ta 0a30BOr0/yHiBEpCaJbHOTO XapakTepy CTarTi 6
3akony Ykpainu «IIpo moctym nmo my6niunoi iHpopMarii», ge mependadeHo
000B’A3KOBE NOTPUMAHHS PO3MOPSOHUKAMU  IyOmiuHoi  iH(opmarmii
«TPUCKJIAZIOBOTO TECTy» INPH BUPINICHHI MUTAHHSA MIOAO MPAaBOMiIpHOTO
OOMEXeHHS JIOCTYITy [0 Hel, a TaKko) 3aKpilUIEHO 3acaJHU4YMi MOCTYJaT
I10/10 BCTAHOBJICHHsSI OOMEXEeHHs «Ha iH(opMallito, a He JTOKYMEHT» (SKIIO
JOKYMEHT MICTHTh iHQOpMalilo 3 OOMEXEHHUM JOCTYIOM, JUIs
03HAOMIICHHSI HAIAEThCS iH(GOPMAIIis, JOCTYH JI0 SKOT HEOOMEKEHUH );

— Ba)XXJIMBOCTI ypaxyBaHHS aJMIiHICTPaTUBHUMH CyAaMH Ta cy0’ekramu
myONiYHOTO aJAMIHICTPYBaHHS MPAKTUKH ECBPOIEHCHKOTO Cyqy 3 TIpaB
JEOJUHH [IOJO0 PO3MIIAAy crpaB npo mopyuwerHs crarti 10 Koneenuii mpo
3ax¥CT MPaB JIFOJMHN i OCHOBOIIOJIOKHUX cBOOO (6€3CYyMHIBHO, OCOOIHBUIH
inTepec cknagaroTh pimenHs €CIUI «Borogumup Top6ia mpotn Yipainm,
Jle KOHCTAaTOBAaHO, IO «IPaBO Ha JOCTYM 10 iH(opMarii, po3MOPSIIHAKOM
SIKOI € OpraH JEpKaBHOI BIaAM, MOXKE BHMHHUKATH, SIKUIIO TAKUN JOCTyN
BUCTYyNae IHCTPYMEHTOM peaji3aiii 0co0O CBOro ImpaBa Ha CBOOOaY
BUPa)KEHHS IOTJISIIB, 1 SKIIO BiIMOBA B JIOCTYITi CTAHOBUTHME BTPYYaHHS Y
e mpaBoy» [10] ta «lleHTp meMokpaTii Ta BEPXOBEHCTBa IpaBa IMPOTH
VYkpainu», e HaroJoUIeHo, 1110 CYCIUIbHUN IHTepeC BUHHUKAE 100 ITUTaHb,
SKI «BIUIMBAIOTh Ha TPOMAJICHKICTh TaKOIO MiIpOI0, IO BOHA MOXE Ha
3aKOHHUX IIi/ICTaBaX MIKaBUTHCS HUMHU, SKi NPUBEPTAIOTH ii yBary abo siKi
3HAYHOKO MIPOI0 CTOCYIOTBHCS i, OCOONMBO SIKIIO TaKi IMTAHHS BIUIMBAIOThH
Ha 100poOyT TpOMaIH 9 KUTTA TpoManm» [11]);

— JIOUiTHHOCTI O3HAWOMIICHHA CYO €KTiB BIIQJHUX IOBHOBa)XXCHb Ta
rpomancekocti 3 KwuiBcpkoro nekiapariero mpo ©OajgaHC AOCTYyIy OO
iHpopmamii Ta HamioHanbHOI Oe€3mekw mix Yac 30pOWHUX KOH(IIKTIB,
NPUIHATOI Ha MDKHapOAHIH KoH(epeHuil «bananc nocrymy 1o iHdopmarii
Ta HallOHAJILHOT 0e3NeKH — YPOKH YKpaiHH MiJ yac 30pOHHUX KOHQIIIKTIBY,
mo BinOynacs 10 sxoBTHs 2024 poky (0COONMBO 3HAYYIIUMU € apTH-
KyJIbOBaHI MaKCUMHM IIOAO 3a0e3NeUeHHs! JOCTYITHOCTI Ta 1HKJIFO3MBHOCTI
odiuiitnoi iHdopmanii, BcTaHOBIEHHS OOMEXeHb IOCTyIy 10 iHhopmaril
BIJINIOBITHO 70 TepeA0aYeHUuX 3aKOHOM YITKHX KPHUTEpiiB, 3a0e3medyeHHs
CBO€YACHOI Ta MPOAaKTWBHOI myOmikamii odimiiHoi iH(pOpMarii, BIpoBai-
JKEHHS HEOOXITHUX MPOIETyp Ta CHCTEMH 3aXUCTy iH(pOpMaIlii, CIPUSHHS
MiABUINECHAIO O0I3HAHOCTI PO3MOPSAIHHUKIB Ta TPOMAICHKOCTI PO TPaBO
Ha JOCTYI A0 IyOmiyHOi iH(oOpMalii, CIpUAHHS MOHITOPUHTY Ta HATIISAY
Touo [12]);
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— HEoOXiTHOCTI 3[IiICHEeHHSI KOMIUIEKCHOTO MOHITOPHHIY CTaHy JOTPH-
MaHHSl BUMOT' 3aKOHY IIOJI0 AOCTYyIy A0 IyOuiyHoi iH(opMmamii, OCKUIBKH
3akonom Ykpainn «[Ipo moctyn nmo my6miuHOi iH(popmarii» nepeabadeHo
JIBA CIOCOOM JOCTymy A0 WyOniyHOl iHQopmarmii, a caMe: aKTUBHHA
(mamaHHs iH(OpMAIi 3a 3amWTaMH); MACHBHUKA (0OOB’SI3KOBE OIMPHIIION-
HeHHs iH(popMamii B odimiifHUX Mexia, Ha BeO-caliTax abo IHIIMM YHHOM
BignoBigHO 1o Ilepeniky HaOOpiB MaHUX, SKi MUIATAIOTH OMPIUTIOAHEHHIO
y dopMi BiAKpHUTHX HaHWX, 3aTBEpIKEHOTro moctaHoBoio Kabinery Minic-
TpiB Ykpainu Bix 21 xostHs 2015 poky Ne 835 [13]).

Pestomyroun, 3a3HaunMO, IO JIETAJIbHE 3aKPIIUICHHs MpaBa Ha JIOCTYI
JI0 myOsiyHOl iH(pOpManii 3yMOBIIEHO INparHEHHSM CYCIILCTBa 3abe3me-
YUTH HaJISKHI YMOBH JAJIsl 3[IMCHEHHS MOHITOPHMHTY HisTIBHOCTI CyO’€KTIB
BIAaJHAX TIIOBHOB&XEHb Ta AaHTAXEMEHTY TI'POMAJCBKOCTI J0 yd4acTi
y po3pobieHHI Ta peamizalii yHpaBJiHCBKMX pimieHb. IIpaBo ocobun
Ha JOCTYI 1o iHpopmamii He € aOCOMOTHHM 1 MoOXke OyTH oOMexeHe
3aKOHOM B IHTEpecax HaI[lOHANBGHOI OE3MEeKH, TEePUTOPIabHOI IIiTICHOCTI
ab0 rpoMajchKoro MopsiaKy. B yMoBax BOE€HHOTO cTaHy MpaBO Ha JOCTYII
mo TyOmiuHOI iHGoOpMamii 3MIACHIOETBCA Kpi3h TPU3MY HAJIEKHOTO
3abe3nedeHHst iHpopMaIiiiHol Oe3rnekn sk 0e3yMOBHOTO €K3HMCTEHI[IMHOTO
IMIIEpaTHBY.
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DOl https://doi.org/10.36059/978-966-397-613-6-22
OKPEMI IIMTAHHSA OO OBMEKEHHS ITPAB JIIOJIMHU

IIpouox Irop BanepilioBuu
00KMOp PUOUHHUX HAYK, npoghecop,
3a6idyeay xagheopu meopii ma icmopii npasa
Hayionanvuuti ropuouunuii ynisepcumem imeni Apocrasa Myopozo
M. Xapxis, Ykpaina

Crarrst 1 Koncturynii YkpaiHu BH3HA4Yae Hally ACep)KaBy SIK JIEMO-
KpaTH4HY, COLlIANbHY, IIPABOBY JICPKaBy, OCHOBHHMHU O3HAKAMHU SIKOI € Bep-
XOBEHCTBO TIpaBa, BU3HAHHS JIIOJUHA HAWBHIIOI COIIATBHOK IIHHICTIO,
NpIOPUTET TpaB 1 CBOOOJ JIIOAWHM 1 T'POMaJASHUHA IIepe] iHTepecaMu
JIepKaBH, MiIIOPSIIKOBAHICTE NEpXKaBH iHTEepecaM JIOAWHU 1 TpOMaJsIH-
CBKOTO CYCIIIJICTBA, B3a€EMHA BiAIOBiNaNBbHICTE OCOOM i Aep)kKaBH, €KOHO-
MIYHAH 1 TONITHYHUHA IUTIOpANi3M, JIEMOKpATH3M Jep)KaBHOI BIaJH,
comiagbHa CHpaBEINUBICTH 1 iH. Bee me mepembadae CTBOpEHHS TaKoi
HaIllOHAIbHOI 3aKOHOAABYOI CHCTEeMHM YKpaiHH, sika Mae Oa3zyBaTHcs Ha
3araJbHONIOACEKUX IIHHOCTSAX, BU3HAHWX HOpMax 1 MPHHIOWOAX MiKHA-
POAHOrO mpaBa 3 ypaxyBaHHSIM YKpaiHChKOI iCTOPUYHOI 1 HaliOHAIbHOI
caMOOyTHOCTI 3 O0OB’SI3KOBHM 3aKpIIUICHHSIM Ta TapaHTYBaHHSM OCHOBO-
MOJIOYKHKX TIPaB 1 CBOOOT JIFOTUHH.

[IpaBa MIOAMHU — 1€ OCHOBOIIOJIOKHI MOYJIMBOCTI Ta BUMOTH, HEOOXiTHI
JUIs ICHYBaHHS 1 PO3BUTKY OCOOM, SIKi BHM3HAIOTHCS YHIBEpCAJIbHUMH,
HEBIJI’€MHHMHU Ta PIBHUMH JJIsI KOXKHOTO W MArOTh TapaHTYBaTHUCh Jiep-
JKaBOIO B 00cs3i MiXHapogHWX craHmaptiB[l, C. 479]. IlpaBa mromuHH
€ OCHOBOIO IIPaBOBOI CHCTEMH OyIb-KOI JEMOKpPATHYHOI, COIiaJbHOI,
MIPaBOBOi Jep>KaBH 1 BICTYMAOTh (PYHIAMEHTAIBFHOIO 3acaioro st opMmy-
BaHHSI 1 (YHKIIOHYBaHHS TPOMAASHCHKOTO CYCIIIbCTBA, BEPXOBCHCTBA
MpaBa i iHIIMX HPOTPECHBHUX 3arallbHOJIOACHKHUX KaTeropidl i IiHHOCTEH
TakuX K cB000JIa, JTIOACHKA T HICTh, CIIPABEIINBICTS.

Jlo 3aranbHOBH3HAHMX O3HAK MPaB JIOAMHU BITHOCATH TE€, IO BOHHU
€ HEBIJ'€MHUMH, «OCKUIbKM CTAHOBJISATH CKJIAIOBY YacTHHY OCOOMCTOCTI,
€ TPAaBOBHM HAJ0AHHAM JIOMUHW. BOHH pPO3MIIANAIOTECS HEBiA €MHHMHU
SIK €JIEMEHT COLIAILHOTO OYTTS JIFOJIUHHM, SIKHI Ja€ 3MOTY iCHYBaTH JIFOAMHI
K Cy0’€KTY CYCHUIBHUX BiJIHOCHH, OyTH COLaJbHO 1 FOPUIUYHO Ji€3/1aT-
HO. JlepkaBa He mapye IpaBa JIOIWHI, a TOMy W HE MOXe iX BimiOpaTw,
a y BHUIQJKy iX MOpyIIeHb a00 0OMEeXeHb, Hece 3a IIe BilMOBiMAIBHICTEY
[2, c. 181]. 3a BigcyTHOCTI Takux mpaB oco0a mepecTac OyTH JIIOAWHOKO
B comiansHOMY ceHci. Y myHKTi 1 Binencekoi nexmapamnii Ta [Iporpami mii,
cxBayeHiit Ha BeecBiTHiil koH(epennii npas moauau 25 uepBus 1993 p.
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3a3HAYAETHCS: «IIpaBa JIOJAWHU i OCHOBHI CBOOOIM € MpaBaMu, IO HaIaHi
BiJl HAPOJ/DKCHHS KOXKHIM JIFOJMHI; TX 3aXHCT 1 3a0XOYCHHS € HAUTICPIIHM
000B’s3k0M ypsaiB» [3].

IIpu upOMY CITii aKIEHTYBATH yBary Ha TOMY, IO HEBi'€MHICTh IpaB
JIOJIMHA HE MOXE HOCHTH aOCOJIOTHOTO XapakTepy IIOA0 YCiX MpaB
i cBOOOA IFOVHM, OCKUTBKH 32 TIEBHHX, YIiTKO IMepeadadeHnX B 3aKOHAX
BHIIA/IKAX 1 BU3HAYCHOMY 3aKOHOM TIOPSIIKY, BOHH MOXYTh OyTH OOMEKeHi.
Tak, cr. 64 Koncrutymii Ykpainn Bu3Hadae, mo «KoHCTHTYIIHHI TpaBa
i cBoOOmM TIOAWHM 1 TPOMAASHWHA HE MOXYTh OyTH OOMEXeHi, KpiMm
BUNAJKIB, nepeabaueHnx KoHcruryuiero Ykpaiun». [Ipu 1ipomy B 4acTHHi
JIPYTiii 1€l cTaTTi 3a3HaYa€ThCs: «B yMOBax BOEHHOTO a00 HAI3BUYAHHOTO
CTaHy MOXYTh BCTAHOBJIFOBATHCS OKpeMi OOMEXKEHHs mpaB 1 CBOOOI
i3 3a3Ha4YEHHSIM CTPOKY JIii 1ux oOMexeHb. He MoXyTh OyTH oOMexeHi
mpaBa i cBoOomm, mepembaueHi crartamu 24, 25, 27, 28, 29, 40, 47, 51,
52, 55, 56, 57, 58, 59, 60, 61, 62, 63 miei Korcturymii» [4].

Crin 3ayBakuTH, IO B JAEMOKpPATHYHIH, COIialbHIN, MPaBoOBiil AeprkaBi
JIOITyCTAME OOMEKEHHS TIpaB i CBOOOJ, HABiTh y IEPioJ BOEHHOTO CTaHY,
PO3TIIIAETECS BIIACHE SIK BUHATOK, HEOOXITHICTD AJIs 3a0e3MedeHHs 3aXuc-
Ty IEp>KaBHOTO CYBEPCHITETYy, HaJIeKHOTO (DYHKITIOHYBaHHS AEP)KaBHOTO
Ta CYCHUIBHOTO MeEXaHI3MiB, IPAaBOMOPANKY Ta 3aKOHHOCTi. Ilpu 1pomy,
OOMEXEeHHSI MarTh MICTHTH PO3YMHHMH KOMIIPOMIC MK morpedaMu
Ta IHTEpeCcaMy TPOMaITHUHA, CYCIUILCTBA Ta JEPKaBH BUKIIOYHO Ha OCHOBI
MPUIHKCIB TPaBOBUX HOPM, SIKI CKIJIQJAIOTh 3aKOHOJABUMI IHCTUTYT OoOMe-
JKCHHS TIpaB 1 cBOOOJN JIOAWHU 1 TPOMaJsHWHA. BiqmoBigHI 3aKOHOIaBYI
TIPUITUCH, IO BCTAHOBIIOIOTH MOXIIUBICTh OOMEKEHHS peatizallii Ha Iepiof
BOEHHOTO CTaHy OKpPEMHUX IpaB 1 CBOOOJA JIIOJWHW, BCTAHOBIIOIOTHCS
3 METOI0 MOCATHEHHS CIPaBEJIMBOI PIBHOBArd, COLIAILHOIO KOMIIPOMICY
MK TpaBaMH IHOWBINIB Ta CYCIHUTBHAMH YH JEpKaBHUMH IHTEepecaMu
B IIJIOMy, a TaKOXX TNPH BUHUKHEHHI CIIOPiB MK IIMMH Cy0’ €KTaMU.
3po3yMino, o iHTEepecH ycix CyO’ €KTiB CYCHUIBHHUX BiIHOCHH iCHYIOTH
Yy B3a€MO3AJISKHOCTI 1 B3a€EMHOMY BIUTMBOBI OJWH Ha OJHOTO. A BiITaK,
SK 1 MpaBa JIoJeH, Tak 1 1X iHTepecH, I 1 3aBAaHHs MMOBHHHI peasi3oBy-
BaTHCSl Y B3a€EMOIIOBa3i, B3a€MO3ANIEKHOCTI Ta PO3YMHOMY KOMIIPOMICI
3 HUISIMH 1 3aBJJAHHSMH 1HIIUX JIFOJCH, CIUTBHOT, CYCIiJIbCTBA.

OOMEXeHHS TIpaB JIFOJIMHA MOKHA BH3HAYUTH SK JIOMYCTHME Ha PiBHI
MIXXHAPOJIHOTO Ta/a00 BHYTPIIIHBOACPKABHOTO MpaBa BTPYYaHHS B IpaBa
1 cBOOOIU JIIOAMHU, SAKi BIATOBIIAaIOTh BUMOTaM 3aKOHHOCTI, HEOOXiTHOCTI,
JOLITBHOCTI 1 CIIIBMIPHOCTI IIJTi, SIKa MEPeCITiTy€ThCS.

Tak, MOXIHBICTP OOMEXCHHS IMpaB i cCBOOOM IIOAWHU i TPOMaIsSHHHA
B MDKHApOJHOMY IIPaBi 3aKpIiIUTIOETHCS B M. 2. cT. 29 3aranbHoi JeKmapariii
npaB moguan: «[Ipu 3milicHeHHI CBOiX IpaB i CBOOOJ KOXKHA JIFOAMHA
MOBMHHA 3a3HABAaTH TUIBKH TAaKMX OOMEKEHb, SIKi BCTAHOBJICHI 3aKOHOM
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BUKJIIOYHO 3 METOI0 3a0e3NeUeHHs] HaJIEKHOTO BH3HAHHS 1 MOBAard IpaB
i cBOOOA IHIIMX Ta 3a0€3NEUCHHs CNPaBEJIMBHX BHMOI MOpalli, rpoMaj-
CBKOTO TOPSIIKY 1 3arajbHOro J00poOyTy B JEMOKPAaTHYHOMY CYCIIiJb-
ctBi» [5]. Cxosxe nonoxkenns chopmoBano y cr. 15 €EKII «Ilix gac BiiiHu
a0o iHMIOI CycHiTbHOI HeOe3NeKH, sKa 3arpoXkye XHUTTIO Hallii, Oyab-ska
Bucoka [lorosipaa CTopoHa MOKe BXXHBATH 3aXO/IiB, III0 BiICTYMAIOTH BiJ 1i
3000B's13aHb 3a i€l0 KOHBEHIIIE€I0, BUKIIIOYHO B THX MEXax, SKUX BHMarae
TOCTPOTa CTAaHOBHIIA, i 32 YMOBH, IIO TaKi 3aX0AW HE CylepedaTh iHIHNM ii
3000B'SI3aHHAM 3T1THO 3 MIKHapOIHUM IpaBoM. HaBenieHe BHIIE MTOTOKEHHS
He MO)ke OyTH IiZICTaBOIO ISl BIACTYIY BiZ CTATTi 2, KpiM BUIMAAKIB CMEpTI
BHACJIJIOK MPaBOMIPHUX BOEHHHMX [iiii, 1 Big crareit 3, 4 (mynkt 1) 1 7. Bynb-
sxa Bucoka Jlorosipaa CTOopoHa, BUKOPHCTOBYIOUH L€ ITPaBO Ha BiJCTYII Bix
CBOiX 3000B's13aHb, y MOBHOMY 00csi3i iHpopmye ['eHepanabHOrO cexperaps
Pagn €Bponu mpo BXKHTI HEIO 3aXOAM 1 MPUYMHH iX BXHUTTS. BoHa Takox
MOBMHHA TOBiZOMHTH ['eHepanbHOro cekperapss Paxgm €Bporm mpo dac,
KOJIM TaKi 3aXOJH TEPECTalH 3acTOCOBYBATHCS, a MoJoXeHHS KoHBeHIil
3HOBY 3aCTOCOBYIOTBCSI TIOBHOIO Miporo» [6].

[IpaBoMipHICTB 1 JOUITBHICTh TAKHUX OOMEXEHb KOHKPETHU3YETHCS IpaK-
TUKOIW €Bponeiicbkoro cyay 3 npas moaunu (€CIUT). €CIUI chopmysan
KOHCTPYKIIIF0O TIPaBOMIpHOCTI OOMEXeHHsA NpaB JoguHW. Ha OcHOBI miel
KOHCTPYKIIi IPYHTYEThCS AisUIBHICTE €BpoIeiichkkoro cyay i Mae 37iii-
CHIOBATHUCS TpaBOMipHe OOMEXEHHs IpaB 1 cBOOOJ JIIOAWMHM B JiepKaBax,
mo € wieHamu Pagu €Bpomnu, M0 SKMX BIIHOCHThCS YKpaiHa. L1 koH-
CTPYKIIiSl BMIII[Y€ B COO1 TPU CKJIAJIOBI €IeMEHTH: 1) 3aKOHHICTh OOMEKCHHS,
TOOTO HasBHICT Y HaI[lOHAJLHOMY 3aKOHOJABCTBI JEp)KaBH IIiICTaBU
Takoro oOMEXEHHs IpaBa; 2) NMpaBOMipHAa MeTa — 3aXUCT, 3a0e3NeueHHs
Ta peaii3alis mpaB Ta iHTEpeciB iHIMHX OCi0, CyCIHiIbCTBA, HAIIOHAIBHOI
Oe3mexu Ta iHmI [ii; 3) HEMOXIIHMBICTH BHPIIIUTH CHUTYyalif0 0€3 TaKuX
0oOMekeHb TIpaB i cBOOOA 3 JOCATHEHHSIM IPOMOPIIHHOCTI iX 0OMEeXEeHHS
[7, c. 44].

MokHa CTBEpDKYBaTH, IO TaKWH MEXaHi3M OOMEXEHHS IpaB i cBOOOL
BIJIMOBIIa€ Cy4YacHUM IPABOBMM I[IHHOCTSIM Ta NPUHIMIY BEPXOBEHCTBA
npaBa. KoxHuil pa3, mpH MOCTAHOBII IUTaHHS MPO OOMEXKEHHS TIpaB
i cBO0O, ZiepkaBa B 0COOI KOMIIETEHTHHUX CyO’€KTIB, Mae MpoaHali3yBaTh
JIOTPUMAaHHS YCiX TPhOX NpaBWJI 3a3HAYEHOI KOHCTPYKUIT i, 32 BiIICYTHOCTI
Xoua O OJHOro eyieMeHTa, OOMEXEeHHS IpaB i CBOOOJ CIliJ BHU3HABATH
NPOTUIIPABHUMH 1 HEJIOIYCTUMHMH.

JomyctuMi  0OMEKEHHS TpaB JIOMWHW BU3HAYAIOTHCS Ha IIiACTaBi
3arajJbHUX NPUHLUIIB MpaBa Ta MKHAPOAHWUX CTAHAAPTIB MpaB JIIOAWHH.
[lpu BHW3HAYCHHI BUIPABIAHOCTI OOMEXKEHHS MpaB i CBOOOI BIIOBITHO
IO BUIIE3a3HAYCHUX IPABHJII, 3aCTOCOBYIOTHCS HACTYIHI mpaBmia: 1) oOme-
JKeHHS 3IifiCHEeHe BIANOBIAHO OO 3aKoHy; 2) oOMeXeHHS BigIoBigae
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JeTiTUMHIA (3aKOHHIM) MeTi; 3) OOMEXEHHsS € HEOOXiIHMM Yy JEeMOK-
paTM4HOMY CyCHiNbCTBI. TakuM YMHOM, aHANI3yIOUd BOEHHHMH CTaH CIilI
KOHCTAaTyBaTH, IO 3aKOHOJABUO 3aKPIIUIEHO MOXJIMBICTH OOMEXEHHS
MEBHUX TIPaB i CBOOOM, MeTa JICTITUMHA — 3aXHCT CYBEpEHITETYy 1 TEepHTO-
pilasbHOI TUTICHOCTI 1 Taki OOMEXEHHs € HEOOXITHUMH y NEeMOKPATHIHOMY
CYCITLTBCTBI.

[Ipu mpoMy ciix 3ayBakuTH, IO aOCONIOTHI IpaBa (3a0opoHa KaTy-
BaHHS, 3a00poHa paOCTBa Ta MPHUMYCOBOi Mpalli, 3a00poHa TPUTATHEHHS
IO BIAIIOBIZANBHOCTI 3a IISHHS, IO HE BBAKAJIHKCS 3J0YMHOM Ha MOMEHT
BYMHEHHS) HE MIJISAraloTh 0OMEXEHHIM 3a Oyb-KUX 00CTaBUH. Y jerajib-
HUI cnoci0 3 BpaxyBaHHSIM BHIICHaBeleHHX MpaBui BupoOneHux €CILT
MOXYTb OyTH OOMEKEHI TIIbKY BiTHOCHI IpaBa.

Binrak, cmig 3a3Ha4MTH, OO0 MpaBa i CBOOOAM IIOAMHU MOXYTH OYTH
oOMe)KeHI B TEBHHMX, YITKO BH3HAUCHHX 3aKOHOM Ta/ab0 MiKHApOIHUM
NpaBoOM BHUIIaJKaX, Take OOMEXKEHHS € CKJIAQJHUM Ta OaraTorpaHHHM
MUTAHHAM, SKe TOoTpedye 30alaHCOBAHOTO MIAXOLY 1 Mae BiOIOBiTAaTH
KpuTepisMm mnpaBomipHocTi BupoOneHuM €CILJI. O6MexeHHs mpaB i cBoOOT
JIOAWHNA MAaloTh OyTH THMYAacOBHMH Ta OOIPYHTOBAaHHMH HEOOXiTHICTIO
rapaHTyBaHHA AEP)KaBHOTO 1 HApPOIHOTO CyBepeHiTeTy, Oe3meku KpaiHu
Ta 3aXUCTy KOHCTUTYIIIHO 3akpiluleHuX mpaB i cBobox. JloTpuMmaHHA
OCHOBHUX MPaBWJI: 3aKOHHOCTI, IPABOMIPHOCTI Ta HEOOXITHOCTI y IeMOKpa-
TUYHOMY CYCHIIBCTBI € OCHOBHMMH 1 HeE3alepeuyHMH B MEXaHi3Mi
0OME)KEHHSI TpaB 1 CBOOOT JIFOTUHH.
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Bimnosimao no BuMor cr. 85 Koncrutymii Ykpainu, mapiaMeHTCBKUIH
KOHTPOJb € (OpMOI0 3a0e3MeUeHHs AEMOKpaTH4HOCTI Bmamgu. [1]. Amke
mapJaMeHT K HOCii CyBepeHiTeTy HapoAy BOJOZI€ MIMPOKUMH
MOBHOBXEHHAMH Yy cepi 3ifiCHEHHS KOHTPOIIO 3a JOTPUMAaHHIM IIpaB
i cBOOOJ rpoMajisH, i B bOMYy BOA4aeMO OJHY 3 OCHOBHHX IEpPEIyMOB
e(eKTHBHOTO (PyHKIIOHYBaHHS J€MOKPATUYHOI IPABOBOI A€PIKABH.

®DaKkTUYHO, MapIaMEHTChKHH KOHTPOJIb — 1€ OJH 3 BHIIB JEP)KaBHOI'O
KOHTpOJIIO, 10 37ilcHIoEThcs BepxoBHoto Panoto Ykpainu Ta ii opranamu
3 METOI0 TIEpeBIpKH JOTPUMaHHS CyO0'€KTaMH BIIQJHUX ITOBHOBaXXEHb
Koncrutynii Ta 3akoHiB YKpaiHu, 30KpeMa i y 4acTHHI JOTPUMaHHS IpaB
JIIOIMHM, TPOMaASTHUHA B YMOBaX BiHHHU.

96



Sk BioMoO, MapiIaMEeHTCHKHH KOHTPOJIb HE OOMEXYETHCS JIMIIE Tepe-
BIPKOIO JISUIBHOCTI OpraHiB BHKOHABYOI BIaJd, a Mependadae aKkTUBHY
y4acTh HAapOJHUX JICIYTaTiB Yy 3aXWCTI NpaB JIIOAWHH, T'POMAJSIH uepe3
IHCTHTYTH 3BEpHEHb, 3aIWTIB, 3aCIYXOBYBAHHS 3BIiTIB, KOHTPOJIb 32 IisUTb-
HICTIO TIPaBOOXOPOHHHX OpraHiB, YIOBHOBakeHOro BepxoBHoi Pamu
VYxpainu 3 npas moauau Tomo. Tak, Ha aymMKy FOpis Koszapst — BuBueHHs
IHCTUTYTY TapIaMEHTCBKOTO KOHTPOJIIO € HaI3BHYaWHO BaXXJIMBUM
JUIS TapaHTYBaHHS IPaBOMIPHOCTI y cdepi AepKaBHOTO aaMiHICTpYBaHHS.
3a mepeKoHaHHSM HAayKOBI, €PEKTHBHICTh IIHOTO BaXKest 00yMOBJICHA THM,
YM BOJIOJIE€ 3aKOHOJABUMII OpraH BUYEPIIHHMH BIiIOMOCTSIMH CTOCOBHO
(YHKIIOHYBaHHS BUKOHaBYMX CTPYKTYp [2, c¢. 51-52]. 3a Takux oOcTaBUH
BUIUTMBAE HACTYITHE, 10 B MEXaxX JOTPUMAaHHS 3acaJi 3aKOHHOCTI Ta IOJILITY
TUIOK BJaJg¥, 3aKOHOJABUMI OpraH 3000B'S3aHMI MaTH IOCTYN 10 BCi€i
HeoOxinHOi iH(popMalii npo ¢GakTHYHUKA Xig poOOTH opraHy MyOJiYHOTO
ynpaBiiaHA. OTXe, TPaBOBOI0 OCHOBOIO TaKOl MisUTBHOCTI BUCTYHAIOThH
KOHCTHTYLIIHI MPUIHNCH Ta CHELiaJbHEe 3aKOHOJIABCTBO, IO PETIIAMEHTYE
poOOTy KOMITETiB i THMYACOBHX CIIIYMX KOMICIH YKpaiHCBKOTO Mapia-
MeHTy. OcoOJIMBY POJIb B LIBOMY, BiZirparoTh MapIaMeHTChKI CITyXaHHS, SKi
JIO3BOJISIFOTh IIyOJIIYHO OOTrOBOpIOBAaTH NpOOJIEMH MpaB JIOIUHH, TpoMa-
NTHUHA BUKOHYIOYH TUM CaMUM (YHKIIIO 3armo0iraTé MpaBOMOpPYIICHHIM
Ta 3aXUCTY CYCHUIbHUX IHTEPECIB BiJl IX HETaTHBHUX HACII/IKIB.

B KOHTEKCTI JOCIIKyBaHOT TEMH, HaMararoch MPOaHaNi3yBaTH poOOTY
komiteTiB BepxoBHoi Paam Ykpainum, 3okpema Kowmitery 3 muranb npaB
JIIO/IMHM, JIEOKyMalii Ta peiHTerpanii Ha THMYacoBO OKYIOBaHUX TEPUTOPIH
Hamoi JepkaBH. AJDKe, caMe L TapiaMEHTChKiI OpraHh OepyTb ydacTh
Yy 3aKOHOTBOPYOCTI y cdepi MpaB IIOJUHU, aHATI3YIOTh 3aKOHOIPOEKT
Ha BIAMOBIMHICTE MDKHApPOJAHWAM CTaHAapTaM, 3aciIyXOBYIOTH 3BiTH
MIHICTEpPCTB, TPOBOIATH MapiaMEHTCHKI posciimyBanHsi. Komitetn Bep-
XOBHOI Pajgy € oCHOBHUMHM Cy0’€KTamH, IO peajli3yloTh NMapiIaMeHTChKHN
HarIsz 3a JOTPUMaHHAM IpaB Ta cBoOo rpoMazsH. Le me pa3 migkpeciioe,
IO HarAn HEe OOMEXYeThCsl JAEKIAPaTUBHUMH  (OPMYIIOBaHHSIMH,
a peai3yeTbes yepe3 KOHKPETHY AisIbHICTh NapJIaMeHTCHKUX CTPYKTYP.

BaxnuBo BigMITHTH, IO B YMOBax pOCIHChKO-yKpaiHCBKOi BiiHM
aKTyalli3yeThCsl IHUTAHHS I1apJaMEHTCHKOIO KOHTPOJIO 3a JIOTPUMaHHSIM
COLIIaTbHO-€KOHOMIYHUX TIpaB  BilicbkoBoCIykOoBHiB. Tomy, mo3uis
3aKOHOJIAaBUOT'O OpraHy JepikaBH (OKYCYyeTbCS caMe Ha KPH30Bi SIBHILA
y cucreMi TwioBoro 3abesneuyeHHs 30poinux Cun Ykpainu. [linreepa-
JKEHHs 1IbOMY CTal0 yXBaJeHHS MapIaMeHTOM Ha modatky 2023 3akoHy
Ne 2958-IX. 1luM, HOpMATHBHO-NIPABOBUM aKTOM 3aKPIIIEHO METY Ta MEXIi
BTPYYaHHS: «3alpOBaKEHHs IPO30POCTI B OOOPOHHHX 3aKYMIBIAX (KpiM
BIOMOCTEHf TPO 3aKymiBIi TOBapiB, poOIT 1 mMmOCIyr OOOPOHHOTO
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NPU3HAYCHHS, 110 CTAHOBJIITH JEPXKABHY TAEMHUINIO) 13 3a0e3MeueHHSIM
3aXMICHOCTI Iep)KaBHUX 3aMOBHHKIB BiJl BOEHHUX 3arpo3» [3].

HasBani 3akoHOZaBYl 3MIHM CBig4aTh IMPO CIHPOMOXKHICTH IHCTUTYTY
MapJIaMEeHTCHKOTO KOHTPOJIO 3a0e3nedyBaTd OallaHC MK iHTepecaMu
HaITiOHATFHOI Oe3MeK! Ta MPO30PICTI0O BUKOPHCTAHHS OFOPKETHHX KOIITIB.
BcraHoBneHHS BHMOTH IMOM0 ITyOTIYHOCTI I[IH BHCTYNA€e MEXaHI3MOM
YHepeKeHHS 3JI0BXKHUBaHb y cepi 3aKymiBens Ta TapaHTIEI0 HaJEKHOTO
MaTepialbHOTO 3a0e3eUeHHS BiiCHKOBOCITYKOOBIIIB.

BaxnnBoro GopMoOI0 MapiaMeHTCHKOTO KOHTPOJIFO € 1HCTHTYT ACHMyTart-
CHKOTO 3BEpHEHHS Ta 3alUTy. 3a JIOMOMOTOI0 IIMX IHCTPYMEHTIB HaponHi
JIEyTaTH MOXYTh OINEPAaTHBHO pearyBaTd Ha IOPYLICHHs 1paB JIIOAWHH.
OpHak, BIJCYTHICTh BIANOBIAATBHOCTI 3a ICHOPYBAHHS JICMYTAaTCHKHIX
3aIUTIB CTBOPIOE aTMOc(hepy Oe3KapHOCTI B OpraHax BIIaJIH.

[Mpuknagom epeKTHBHOCTI IHIUBITyanbHUX (OPM TMapIaMEHTCHKOTO
KOHTPOJIIO € PeaKilis PaBOOXOPOHHOI CHCTEMH HA JICIyTaTChbKE 3BEPHEHHS
II0/10 MIPOTUIPABHOI isUTBHOCTI MPOPOCIMCHKUX MPONaraHJucTiB, 30Kpema,
excBenydoi /[lianm IlaHueHko, sika BHNpaBIOBYBajla POCIHCBKY arpecito
B Ykpaimi (ciuenp 2023 p.) [4]. PakTHUHO, CHIIOBI CTPYKTYypH BCLIAKO
3BOJIiKANM B OO’€KTHBHOMY PpO3CHiAyBaHHI IIi€i CIpaBW 1 JWIIE HACTHP-
JUBICTH HapomHOTO nemyrata Ykpaimm SpocnaBa IOpummmua chopusiia
JIOBECTH IO CIPaBy y BIAMOBIAHICTH [0 YMHHOTO 3aKOHOJABCTBA. Y Mij-
cyMky «/liani [laH4ueHko iHKpUMiHOBaHO YacTHHY 2 ctaTTi 436-2 Kpumi-
HAJILHOTO KOJEKCY YKpaiHu — 00MEKEHHSIM BOJII Ha 5 POKIB 3 MOJKJIUBICTIO
KoH(ickarii MaiiHa.

Otmke, MISIBHICTE KOMITETIB, THMYACOBHMX CIEI[IaJbHUX Ta CIIIYMX
komiciii BepxoBHoi Pamu VYkpainm HaOyBae Haa3BHYaiHOI BasKIMBOCTI
Yy CHCTeMi CTPUMYBaHB 1 MPOTHBAr, OCOOIUBO B CYYaCHHX yMOBaX BiifHH.
3 mporo mMpHBOLy Ha yBary 3acimyroBye mymka lOpis Kozaps, skuit Bin-
HOCHUTH IIi CTPYKTYpH IO IPYTOTO piBHSA CyO0 €KTiB MapIaMEHTCHKOTO
HATJILY, SIKi YIIOBHOBAYKEHI CTEKHUTHU 32 pOOOTOIO BIAIOBIAHUX MiHICTEPCTB
Ta BIIOMCTB T10 3aXHCTY IIPaB JIOIWHH, TPOMaIsTHAHA [2].

OpHak, NpakTHYHA peaji3allis MapJaMEHTChKOTO KOHTPOIIO YacTo
HAITOBXY€EThCS HAa CHCTEMHUI OMip IHCTUTYTY BHKOHaBYOi Biaau. [loka-
30BUM TPHUKJIAJOM IHCTHUTYLIHHOT HECHPOMOXHOCTI €  JisUIBHICTB
TumuacoBoi cmimgoi Komicii, cTBopeHoi y nucromaai 2021 poky mozno
po3ciinyBanHs cmepti nenyrata A. IlomskoBa. dakTU4HO, iHINIATOPH INi€i
KOMICil BKa3yloTh Ha OC3MisUIBHICTh CIHIYUX OpraHiB, M0 IPU3BEIO
JI0 3BOJIIKaHHS B po3risini cripaBu A. [lomsikoBa

@DaKkTHYHO HE BHKOHYBAaBCS IPABOOXOPOHIIMH TOW 00CAT CIITUMX
3aX0NiB, SKWH MOTPiOCH A1 MOBHOTO Ta HEYIEPEHKEHOTO BHBYCHHS
cutyarii. OkpiM TOro, HapoAHI OOpaHIi 3BEPHYNIN yBary Ha CIIOTBOPEHHS
BisloMocTei 3 60Ky BUKOHABYOI I'JIKH Biiaau [5].
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Ile cBiguMTH IpPO HACTYNHE, L0 TEOPETHYHA MOJENb KOHTPOJIO, Ha
MpPaKTHII PO30MBAETBECS 00 «KPYroBY TMOPYKY» Yy BHKOHaBYiM Biaji.
@DaKkTUYHO, MalO4W CICIialbHUH CTaTyC, 3aKOHOJABUMHM OpraH He 3Mir
npumycutd MiHicTeperBo BryTpimuix CripaB 1o mpo30opocTi, 0 CBiAIHTH
PO HEOOXiTHICTh IMOCHJICHHS BiAIMOBINATBHOCTI ITOCAIOBIIB 3a HEBUKO-
HaHHA BUMOT ITapJIaMEHTCBKOTO KOHTpOJNI. PoboTa THMYacoBOi ciiguoi
komicii BPY 3 BuB4YeHHs HacwibcTBa 3 OOKy MONImii I Yac MpPOTECTIiB
€ JIAIIEe OJAHMM i3 KpOKiB, OMHaK 0€3 CHCTEMHHX 3MiH JOBipy A0 mapia-
MEHTCHKOTO HarJIsy BiTHOBHTH HEMOXKIIHBO.

[Ile onHi€r0 MPOOJIEMHOK JIAHKOK Yy 3IIHCHEHHI MapjJaMEeHTCHKOTO
KOHTPOJIIO € HEIOCTIIOBHICTh Y MiAX0JaX A0 PO3IJIAY CIpaB MPO MOPY-
IIEHHS MpaB JIOJUHU Ta TPOMaAsSHUHA. 30KpeMa, piBEeHb yBark JI0 NMUTaHb
MOPYIICHb PaB JIOJUHM YacTO 3aJEXKHUTh BiJ| MOJITUYHOI JOIIJIBHOCTI, 110
MIPU3BOJUTH JI0 ITHOPYBAHHS OKPEMHX KaTeropiit cnpas. Takui BUOIpKOBUil
MiAXiA, SK Ha HAC, MiJPUBAE JIETITUMHICTH MapIaMEHTCHKOTO KOHTPOIIO
Ta CIpHsE 3HEIHEHHIO HOr0 3HAUSHHS y IIPaBOBil CUCTEMI.

[Mpuknanom, oOMEKEHOCTI MapllaMEHTCHKOTO KOHTPOJIO depe3 MoIi-
TUYHY JOLIBHICTD € CUTYAIlisl HABKOJIO JIEP)KABHOTO (hiHAHCYBAaHHS TeneMa-
padony «Enuni HoBuHMY. [Tompu Te, mo npodinsuuit Komiter BepxoBHOi
Pagn 3 mmrTasp cBoOOAM CNOBa 3AIMCHIOE MOHITOPHHT IOTPUMAaHHS IIpaB
Ha iH(poOpMalio, HOro KpPUTHYHI BHCHOBKH 11010 €(EKTUBHOCTI ILOTO
IHCTpYMEHTY  (akTHUHO ITHOPYIOTBCSI BUKOHAaBUOK  Biauow. Tak,
B 2024 poui ronoBa mupodinpHOro komitery SpocnaB FOpumimH
y myOmiynomy 3BiTi (iHTepB''o «PBK-Ykpaina») mnpsiMo BkasaB Ha Te,
o JepkaBHA iHQOpMaIiifHA TMOJIITUKA TepeTBOpPHIacS Ha MeEXaHi3M
MOJITUYHOTO BIUIMBY, SIKMA BTpayae JIoBipy TrpomansH. BiH 3a3Hauus:
«Tenemapadon — ne pymop Biamu. SKiio magae AOBipa 10 pyropa, mauae
JTOBipa JI0 TOTO, XTO IEH pyIop TpuMae»|6]

[MapnaMeHTCHKUI KOHTPOJIb BCTAHOBHB, 110 MOAANbIIE (DYHKLIIOHYBaHHS
MapadoHy y UHHHOMY (opMaTi € HepaiOHATbHUM BHUKOPHUCTAHHAM
OIO/KETHUX KOIITIB, fKi Morim 0 OyTH cHpsMOBaHI Ha TOTpeOW BifHU
B Cy4acHHUX yMOBax.

OpHak, BUCTYIUTH 3alO0DKHUKOM 1 3yNMUHUTH HEe(EKTHBHY BHUTpATY
KOILTIB IUIATHUKIB TMOJATKIB (3aXMCTHMBIIM IXHI MaiHOBI Ta iH(pOpMaIiiHi
npaBa), MapjJaMEHTChKUH KOHTPOJIb OOMEXHMBCS KOHCTaTalli€lo (aKxTis,
HE IIPU3BIB /10 PeaIbHUX YIPaBIiHCHKUX 3MiH.

HacamkiHenp, Xxorinocs 0 MIIKPECIUTH: MapIaMEHTCHKHH KOHTDPOIb
y cdepi npa JIOAWHK, TPOMAJSIHUHA Ma€ BEJHMKUHA MOTEHLIal, IpoTe Horo
e(eKTUBHICTh 3aJIKUTh BiI pIBHA TMONITHYHOI BOJNi, KyIbTYpH IIpaB
JEOJMHY, TPOMaASHHHA Cepell MapllaMeHTapiB, a TAKOXK HAsBHOCTI Ji€BOTO
MeXaHi3My NPUTATHEHHS BUKOHABUOI BIIAAM JO BiIMOBITAIBHOCTI 3a MOPY-
IICHHS IUX TpaB. BpaxoBylouWm cydacHI BHKIIMKH, TOB’S3aHi 3 BIHHOIO,
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TUMYACOBOIO OKYMNAli€l0 YAaCTHHH TEPUTOPil Ta TyMaHITapHOIO KpHU3010,
MapJIaMeHTChbKHH KOHTpPONb MoTpedye He jmme pedopm, a H mepeoc-
MHUCJICHHSI CBOET POJTi SIK TapaHTa Mpas i cBO0O]] rpOMa/IsiH.
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MIKHAPO/THO-TIPABOBA OCHOBA 3AXUCTY JITHIX JIIOJEMN
Y CUTYAUISIX PU3UKY

Cupoin Tersina JleonigiBHa
O0OKMOp OPUOUHHUX HAYK, npoghecop,
3a6i0y8auka Kageopu MidCHAPOOHO20 i €BPONELICbKO20 NPasd
FOpUOUYHO20 haKyibmemy,
Xapxiecokuil nayionanvhuil yHieepcumem imeni B. H. Kapa3zina
M. Xapkis, Ykpaina

B ymoBax rymanitapHUX Kpu3, Oyab TO KOH(QIIKTH, 3MiHa KIiMaTy,
CTHXIHHI JInxa a00 HaaA3BHYalHI CUTYyaIl B rajry3i 0XOpOHH 3/10pOB’Sl TOIIO,
0COONHMBO TOCTPO TOCTAa€ TMHTAHHA INOJO 3aXWUCTy BPA3NMBHX BEpPCTB
HaceNeHHs, 30KpeMa JITHIX JIIOACH, sIKi CTAaHOBJIATh BENMKHH 1 3pOCTArOuMid
cerMeHT HaceneHH [1, ¢. 276]. IIporHo3yeThes, Mo KibKIiCTh JITHIX JF0AeH
y Bimi 65 pokiB i crapme moaBoiThcs Ao 1,5 mimbspaa B 2050 pori.
Jo 2050 poky kokeH IIOCTHI YOJIOBIK y CBITI MatuMme 65 pOKiB i crapiie
[2]. JliTHi nromm 3aHAOTO YacTO 3a3HAIOTH MUCKPHUMIHAINI, HEXTyBaHHS,
JMUCKpUMIHAINT 3a O3HAKOK BIKY, BHUKIIOYEHHS Ta IHIIUX MOPYIICHb.
Henponopuiiiauii BIUIMB cuTyaliidl HaA3BHYaHHOTO XapakTepy i 30ponHHX
KOH(JIIKTIB TOCHJIIOE BPa3JIUBICTh 1i€l KaTeropii oci0, OCKIIBbKH IIi BEPCTBU
HaceleHHs € abo MoBHHHI OyTH 00’€KTaMM J10JaTKOBOI TypOOTH Ta yBaru
[3, c. 10, 11]. Hag3BuuaiiHi cutyarii mOpyuIyroTb poOOTy CIyX0, Ha sKi
MOKJIaJAf0THCSI JITHI JIIOAM JJISl TOTJISAY Ta MiATPUMKH, OXOPOHHU 310pOB’S
Ta iHmumX moTped. [lmann epakyarlii Ta cTpaTerii T'yMaHITapHOTO pearyBaHHS
HE 3aBXIM aJalToBaHi 10 KOHKPETHHX MPOOJIeM, 3 SKUMH CTUKAIOThCS JIITHI
JIOAM, BKIIFOYAIOYN TMPOoOJIeMH 3 MOOLIBHICTIO, CEHCOpPHI MpoOIeMH, Xpo-
HiYHI 3aXBOPIOBAHHS, IHBANiTHICTh, HABIramil0 Ha TEXHOJOTIYHUX ILIaT-
dopMmax It OTpHMaHHS iHpOpMALii Ta comiaapHy i30isLio. B pesynpraTi
JITHI JIIOIM MOXYTh 3ITKHYTHCS 3 CHUTYali€l0 CTPYKTYpHOI 3aHeq0aHOCTi,
KOJIU BOHM HE MOXYTh 0O€3IEYHO €BAaKyIOBAaTHUCS IiJ| 4ac KOH(QUIIKTIB Ta
katactpod abo MaTH piBHHMIA gocTyn Ao iHpopmalii, ki, BOJH, OXOPOHHU
30POB’S Ta HAJIEKHOTO >HTJIA, a TaKOX IHIIMX HEOOXiTHUX MOCIYyT
CBOEYACHO. IXHS HEBUNMICTD Y IIAHYBAHHI Jiif B HAA3BUYAHUX CUTYyaLIiAX
MOCHITIOETHCS TUCKPUMIHAIIIEIO 32 BIKOM, OCKUIBKM KOHKYPEHIIIsI 3a Jenaii
OOMEKEHIII pecypcH dYacTo TMPHU3BOJUTH O PO3MOIITy pecypciB
MOJIOJIIOMY HacelleHHIo. [lin yac Haa3BHYAHHUX CHUTyamid JTHI JFOIA
MOXYTh 3ITKHYTHCS 3 HOBHMH ()OpMaMd HACHIBCTBA, IKOPCTOKOTO
MOBODKEHHSI Ta HEXTYBaHHS, BKIIOYAIOYM HEBHUOIPKOBI Hamagu IijJ dac
KOHQUIIKTY, KpaIiKKW, ImaxpaiictBo a0o iHIII 37T0YMHHM, BYMHEHI
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HEHaBMICHO, CepeJl Xaocy Ha/[3BUYaliHUX CHUTYaIlil, a TAaKOX 3aJIMILIEHHS iX
CBOIMH CiM’sMH a00 OIIKyHaMH miJ d4ac mepeMimieHHs. JIiTHI >KiHKA
CTHKAIOThCA 3 OCOOJMBO MiJIBUIIEHUM PH3MKOM HAaCWJILCTBA, EKCIUTyaTarlil
Ta XKOPCTOKOI'O NOBOKEHHS [4].

BumieozHaueHe MiATBEpIKYETBCA IOCTIHKEHHSAM opraHizamii Human
Rights Watch, nmpoBenernm y 15 xpainax 3 2013 mo 2021 pik, sike mpo-
JEMOHCTPYBAJIO IO JIIOJAM IOXHJIOIO BiKy MOXKYTh 3a3HaBaTH THX IKe
MOpYIIeHb MpaB JIOAWHU MiJ dYac 30pOWHUX KOHQIIKTIB Ta IHIIHX
BEJIMKOMACIITAOHMX aKTIB HACHJIBCTBA, IO M MOJOMI JIOAA, a B JESIKHX
BUIAJKaX CTHKAIOTBCS 3 MIJABHUIIEHHUM PHU3HKOM, ITIOB’S3aHUM 3 HUMHU.
Y ONOBifl ONUCYIOTHCS BUMAAKK 3I0BXXUBAHB I1[0JI0 JIFOAEH MOXHUIIOTO BIKY,
SKI TIOCTpaXk1ayy Bix 30poiiHux kKoH(DiKTIB y Bypkina-®aco, LleHTpansHo-
a¢ppukancekiit PecrryOmini, Ediomii, [3paini Ta okynoBaHnX manecTHHCHKHX
TepuTopisix, Mami, Mosamb6iky, Hirepi, IliBgennomy Cynani, Cupii
Ta YKpaiHi. Y IOKYMEHTI TaKOXX PO3TINAEThCA CHUTYAIlis i3 CepHO3HUM
3aTsHKHUM HACHJIBCTBOM Y JIBOX aHTJIOMOBHUX perioHax KamepyHy, 3BipcTBa
cun Oe3nekn M’SHMH O[O JITHIX TIPEACTaBHUKIB ETHIYHOI TPYIH
Poxinmka B mrati Pakxaitn, a Takox mocBix miTHIX ObkeHmiB y JliBaHi,
nepeMieHnx BHAcHigoK KOoH(IikTy B Cupii. JlomoBige TakoX BKIFOYAE
BUMAIKA 3JIOBKMBaHb IIOAO JIFOEH MOXHWIIOrO BiKy MmiJ 9ac 30poiHOTO
koHpikry 2020 poxy B ankiaBi Haripuuit Kapabax, nme npoxwuBae
NepeBayKHO BipMEHChKe HaceleHHs [S].

Cnin  3a3Ha4uMTH, L0 MDKHapoOJHA CHUIBHOTA JOKJIagae 3yCHIIb
JI0 pO3pOOKHM MTPaBOBOT OCHOBH 3aXHUCTY JITHIX JIfoAeH. 30KkpeMa, Ha yHiBep-
CaJIbHOMY piBHI NpHHHATO MDKHApOAHWHA IUaH Aif 3 mpoOieM cTapiHHS
(A/RES/ 35/51) [6]. Voro mepmoueprosi wimi momisraioTh y po3IIHPEHHi
MOJKJIMBOCTI KpaiH eeKTHBHO BUPINTYBaTH MPOOIEMH, ITOB’s3aHi 31 CTapiH-
HIM HAceJCHHS, a TaKOXK OCOOIMBI IMPOOJIEMH 1 33JOBOJNBHATH IMOTPEOU
JITHIX JIOJEH 1, KPIM TOTO, y CIIPHUAHHI HAJIC)KHUM 3YCHIUIIM MiXKHAPOTHOI
CIUIBHOTH, CIPSMOBAaHUX Ha BHPIMICHHS MPOOIEM CTApiHHA HUIIXOM ii,
CIPSIMOBAaHMX HA BCTAHOBJCHHA HOBOTO MDKHAPOJHOTO EKOHOMIYHOTO
MOPSAKY 1 POSHIUPEHHS MDKHAPOAHOTO TEXHIYHOTO CIIBPOOITHHUIITBA,
30KpeMa, cepel cCaMuX KpaiH, 110 po3BUBalOThCS. 1991 pik 03HaMEHOBaHO
npuitaatTsM  [IpunniB  Opranizanii O0’eqnanux Haniii mono soxei
noxusoro Biky (A/RES/46/91) [7], siki MicTsTh pekoMeHIalii ypsiiam Kpaif-
YJIEeHIB II0J0 BKJIIOYEHHS JO CBOiX HAaliOHAIBHUX MpPOrpaM TaKHX
npuniumie: 1. Hesanexnicts. 2. Yuacts. 3. Jomsn. 4. Peanizaiis BHyTpini-
HbOro moTeHmiany. 5. [igHicTh. Manpuachkuil MiKHApPOAHUN IUIaH Iid
3 mpobnem crapinHs (2002) o3HaMeHyBaB TOBOPOTHHII MOMEHT y TOMY,
SK CBIT BHpINIye KIIOYOBY MpoOIeMy «moOyIOBH CYyCIIIbCTBA IS BCIX
BIKOBUX TPYID», MPOIMOHYIOYHM HOBUI MOPSAOK MEHHWH 1 TUIaH Iif ams
BHpIIIEHHS MpoOieMu cTapiHHs HaceneHHsA y 21 ctomitti [8]. IlomoxeHHs
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MO0 MPAaB JIITHIX JIFOJICH 3aKPIIUICH] 1 B KOHBEHIIISX 3 TIPaB JIOJUHH, CepPe.l
akuX: MDKHapoJHa KOHBEHIIS TIPO 3aXUCT IPaB yCiX TPYIAIIUX-MIrpaHTiB
Ta wieHiB ix cimedt (1990), KonBennis npo mpasa inBamixi (2006) Tomo.
Y 2010 poui OOH mnocraBmima 3a Mery po3poOky IrobGampHOTO MiX-
HapoJHOTO JoroBopy 3 mpoOmem crapinas (A/RES/65/182), ctBopuBmuN
PoGouy rpymy Bigkpuroro ckinaxy OOH i3 npobmem crapinas (OEWGA),
YIIOBHOB@KECHY YCyBAaTH IPOTAIMHM B ICHYIOUMX MDKHApOJHHX paMKax
Ta pO3pOOIATH MPOTIO3UIIIT MIOA0 IOPUANIHO 3000B’A3YI0UOTO IHCTPYMEHTY
JUTSL IOCHJICHHS 3aXUCTY TpaB JIIOAWHU JITHIX 0ocib. PesympTatoMm ii poboTn
crayo HamaHus y 2024 pori 3akmrounol momoBiai ['eHepanbhili Acamoiei
OOH Ha miacraBi sikoi nepkaBaM-4jeHaAM PEKOMEHIOBAHO PO3TJISIHYTH
11 HEBUKIIOYHMX BapiaHTIB Ul YCYHEHHS MOXKJIMBHX IPOTAIUH y 3aXHCTI
IIPaB JIIOAWHHM JIITHIX OCI0, IepimmM 3 SKUX OyJo MPUHAHSATTS «MIXHAPOIHOTO
IOPUIMYHO OOOB’SI3KOBOTO JIOKYMEHTa ISl CHPHSHHS, 3aXUCTy Ta 3a0e3-
TIeYeHHs BU3HAHHS 1 peai3amii Ha piBHUX 3acalax yCiX MpaB JIOAWHH JITHIX
oci6» (A/RES/78/324). V xsitHi 2025 poky Pama OOH 3 mpaB moguaM
posmoyana MDKYpSIOBHH TIpoOILleC PO3pPOOKH TMPOEKTY MIKHAPOAHOTO
JIOTOBOPY 3 TIPaB JIIOIWHH JIITHIX 0Ci0 1 MpUiHsIIa KOHCEHCYCHY PE30ITIOIIiI0
(A/HRC/58/L.24/Rev.1), sika crajla BaXJIMBOK NEPEMOTOI0 MPAaB JIIOJIMHU
Ta 6araTOCTOPOHHOCTI B MOMEHT 3POCTaHHS MIKHAPOIHOI HEBU3HAYEHOCTI.

Cepen perioHajbHUX MIDKHAPOAHUX akTiB y Wil cdepi ciig Bkazatu
MikaMepHKaHChKYy KOHBEHIIO MPO 3aXUCT TpaB JIOJEH MOXWIIOro BIKY,
sKa TOKJIaga€ Ha JepKaBU-YYaCHHIN 3000B’s3aHHS MIOAO BXKHTTSI YCIiX
HEOOXiTHMX KOHKPETHUX 3aXO0/iB JJIs 3a0e3redeHHs Oe3IeKn Ta paB JITHIX
JIO/Ieil B CHUTYyalisX PU3WKY, BKJIIOYAIOYM CUTYyamii 30pOHHOr0 KOHQUIIKTY,
HA/I3BUYAIHI TYMaHITapHI CUTYyaIlil Ta CTUXIHHI JINXa, BIAMOBIIHO 0 HOPM
MDKHapOJHOTO IIpaBa, 30KpeMa MIKHAPOAHOTO IIpaBa MpaB JIOJUHM Ta
MDXHApPOIHOTO ryMaHiTapHOro mpaa (crartsa 29) [9]. [Iporokon AdpuxaH-
CBKOTO COI03y TpO TpaBa IIOACH MOXWIOro BiKy B Adpuii MIiCTUTBH
3000B’s13aHHS Aep)KaB-yyacHUIb 3a0€3MeUnTH, 00 Yy CHUTyaIlisIX pU3HUKY,
BKITIOYAIOYN «CTUXIMHI JIMXay, JIOAW MOXHWIOTO BIKY «Malld MPiOpUTETHHUN
JIOCTYI JI0 JIOTIOMOTH IiJl Yac PATYBaIbHUX pOOIT, epecesieH s, pernaTpianii
Ta IHIIKUX 3aXO0MiB; 1 3a0e3MEUUTH, MI00 JITHI JIOAM 3aBXKIH OTPUMYBAIH
ryMaHHE 3BEPHEHHSI, 3aXUCT 1 moBary...» (crarts 14) [10].

Buxonsun 3 BHIIEO3HAYEHOTO CIIiJ] KOHCTaTyBaTH, IO MIKHAPOIHUM
CHIBTOBAPHCTBOM PO3pOOJICHO MPaBOBE MIAIPYHTS Yy Taily3l 3aXHCTy IpaB
JITHIX JIFOJIeH. 33 y1s 3a0e3CUCHHS HAJICKHOT pealtizallii mpas Ifi€i kareropii
oci0 Ta X 3aXMCTy B yMOBax T'yMaHITApHHX KpH3, HarajJbHUM € ITHTaHHS
MOA0 IMIDIEMEHTAamii Ta IOTPUMAaHHS ICHYIOUMX HOPMATHBIB Ha HAIlio-
HaJbHOMY DiBHi; 3alpoOBa/LKEHHsS 3axOiB, HalpaBJICeHUX Ha IIPaBOBY,
comiaibHy, TCHXOJOTIUHY IMITPUMKY, a TaKOX 3aJydeHHS JITHIX JIOAeH
JI0 TIPOIIECIB, IO OE3MOCEPEIHBO CTOCYIOTHCS iX HPaBOBOTO CTaHOBHIIA,
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0e3MeKOBUX THTaHb TOMIO, OO BOHM BiT4yBaIXd ceOc TOBHONPABHUMHU
Ta KOPUCHUMH WICHAMH CYCIiIbCTBA.

JlitepaTypa:

1. Cwupoin T. JI. MixHapoaHUi yHiBepCaTbHUH IHCTHTYLIHHMI Mexa-
HiI3M HaJaHHSA TyMaHITapHOI IOMOMOTH y KPH30BHX CHTYallisiX Bichuk
Xapxiscvkozo Hayionanvuoeo yuigepcumemy imeni B. H. Kapasina. Cepis
«llpasoy. Bunycxk 40. 2025. C.275- 283 DOI: https://doi.org/10.26565/2075-
1834-2025-40-31

2. OHCHR and older persons. URL: https://www.ohchr.org/en/older-
persons (xarta 3BepHeHHs 03.05.2026).

3. Syroid Tetiana, Fomina Lina Approaches to understanding the con-
cept of vulnerability: international legal aspect. The Journal of International
Legal Communication (JILC) vol. 9 No. 2 (June 2023). P. 7-15.
https://doi.org/10.32612/uw.27201643.2023.9.2

4. As global emergencies proliferate, older persons must not be left
behind: UN experts (World Elder Abuse Awareness Day — 15 June 2024).
URL: https://www.ohchr.org/en/statements-and-speeches/2024/06/global-
emergencies-proliferate-older-persons-must-not-be-left (mara 3BepHeHHs:
03.05.2026).

5. No One is Spared. Abuses Against Older People in Armed Conflict.
URL.: https://ww.hrw.org/report/2022/02/23/no-one-spared/abuses-against-
older-people-armed-conflict (nara 3sepuennst: 04.05.2026).

6. Vienna International Plan of Action on Aging. URL:
https://www.un.org/esa/socdev/ageing/documents/Resources/VIPEE-
English.pdf (zara 3Beprenns: 04.05.2026).

7. United Nations Principles for Older Persons. URL:
https://www.ohchr.org/en/instruments-mechanisms/instruments/united-
nations-principles-older-persons ( mara 3sepHenus: 04.05.2026).

8. Political Declaration and Madrid Plan of Action on Aging. URL:
https://www.un.org/esa/socdev/documents/ageing/MIPAA/political-
declaration-en.pdf (zara 3Bepuenns: 04.05.2026).

9. Inter-American Convention on protecting the human rights of older
persons (A-70). URL: https://www.oas.org/en/sla/dil/inter_american_
treaties_a-70_human_rights older persons.asp (mata 3BEpHEHHS
04.05.2026).

10. Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Older Persons. URL: https://au.int/en/treaties/
protocol-african-charter-human-and-peoples-rights-rights-older-persons
(nara 3Bepuenns 04.05.2026).

104



DOl https://doi.org/10.36059/978-966-397-613-6-25

3ABE3IEYEHHS ITPAB JIIOJIJMHA YEPE3 MEXAHI3MHA
®IHAHCOBOI'O KOHTPOJIIO AISIJIBHOCTI OPTAHIB
BUKOHABYOI BJIAIN

CxoBpoHchbka Bikropis IOpiiBna
3000y8auka neputo2o (6akanaspcvkoo) pieHs suuoi oceimu
ropuouyHUll pakyrvmem
Hayxosuii kepienux.: Bnosiuena Jlinis IBaniBna
KaHOuoamka i0puoudHUX Hayk, 00YeHmKka kageopu nyoiivHo2o npasa
Yepniseyvkuil HayionaroHuu yHisepcumemy imeni FOpis @edvrkosuua
M. Yepnisyi, Yrpaina

B ymoBax BO€HHOTO cTaHy B YKpaiHi JisSUTbHICTh OpraHiB BHKOHABYOI
BT 3a3HA€ CYTTEBUX 3MiH, IO Oe3MmocepeHbO BIUIMBAE HA MEXaHi3MH
(hiHaHCOBOrO KOHTPOJIIO Ta MEXI BTPYUYaHHs JepKaBH y cepy IpaB JIHOIH-
HU. 30UThIIeHHsT 00CATIB MyONiYHMX BHUAATKIB, 3aCTOCYBAHHS CIPOIIEHHIX
MpoIeyp 3aKyIiBeNb 1 ONMEpaTHBHUIN MEPepo3Noaia OIOKETHUX PecypciB
00yMOBIIOIOTH 3pOCTaHHS (D iHAHCOBUX PH3MKIB Ta HEOOXiTHICTH MOCHICHHS
KOHTPOJIHUX 3aXOJiB. Y TOW e 4ac, Taki 3aXOJy MOXYTh NPU3BOJUTH
JI0O BHHHKHEHHS 3aKOHOJaBYMX KONi3IH y perjaMeHrailii MOBHOBa)XKECHb
KOHTPOJTIOIOYMX OPraHiB, 10 aKTyalli3ye MUTaHHS 1X HAJIEKHOI KOO MHALII].
Sk Hacnigok, ocobaMBOro 3HaueHHs HaOyBae 3a0e3neueHHs! OayaHCy MiX
notpedamu iHaHCOBOT Oe3NeKH JepkaBH Ta JOTPUMaHHSAM IIpaB JIIOIWHH,
3 ypaxyBaHHSIM MDKHApOJHO-ITPaBOBHX CTaHIAPTiB i 3000B’s13aHb YKpaiHU
II0JI0 TPO30POT0 BUKOPUCTAHHS MIXKHAPOIHOT JOTIOMOTH.

Y Mexax [OCHIDKCHHS NpoOieMaTHKH (HIHAHCOBOTO KOHTPOIIIO
Ta BH3HAYCHHs MAOMYCTHMHX MEX BTpy4YaHHS HEpkaBH y cdepy mpaB
JIOJUHE B YMOBaX BOEHHOTO CTaHy IOLUIBHUM € 3BEPHEHHS O CHCTEMH
MPUHIUINB, HAa SKUX IPYHTYETHCSA BINNOBITHA MisIbHICTE. B HaykoBid
JiTepaTypi BiI3HAYAETHCS, IO CEepe] KIFOYOBUX IMPUHIMIIB (HiHAHCOBOTO
KOHTPOJIIO BapTO BHIUISTH JEMOKpPaTH3M, T'yMaHIi3M, MpPIOPUTET MpaB
i cBOOOJ JIFOJMHU Ta TPOMAISHUHA, HE3aJCKHICTh, 3aKOHHICTh, 00’ EKTHB-
HICTh, TJIACHICTh, CHCTEMATHYHICTh, MPOMECiOHANI3M 1 KOH(IICHIIIHICTh
[1, cr. 44]. OkpiM TOro, BHIAETHCS OOIPYHTOBAHWUM MiIXiJl, BiAMOBIIHO
JI0 SIKOTO NPUHIMIH (IHAHCOBOTO KOHTPOJIIO MAlOTh BH3HAYaTHCS 4epe3
NPU3MY 3araJIbHAX 3aCaj ACPKABHOTO YIPABIIHHSI, OCKIIBKH HE3aJIEKHO Bil
Cy0’€KTHOrO CKJIagay KOHTPOJBHHX ITOBHOB)XEHb Ta 00CATY iX peamizalii,
KOHTPOJIbHA MisIIBHICTH TTOBMHHA 3MiMCHIOBATHCS HAa OCHOBI YHi()iKOBaHHMX
MPUHIUIIB i OyTH CHpPSMOBAHOIO Ha 3abe3rmedeHHs e(PeKTHBHOCTI IMyOiiu-
HOTrO aaMiHicTpyBaHHA. TyT BapTO axUEHTYBaTH yBary Ha Te, MIO

105



(hiHaHCOBUIT KOHTpOJIb 0a3y€eThCs SIK HA 3arajbHUX HMPUHIMUIIAX MyOJIiYHOTO
YpSAAYyBaHHS, TaK 1 HA CIELiaIbHAX MPHUHIMIIAX, IPUTaAMaHHUX KOHTPOJIbHIN
¢ynkuii. Cepen 3arajJbHUX NPUHIUIIB 0COOIMBO BHIUISIEMO BEPXOBEHCTBO
mpaB i CBOOOJ JIFOUHM, 3aKOHHICTH Ta i€papXidHICTh y CHCTEMi OpraHiB
BUKOHABUOi BIAAW. A OT [0 CICIialbHUX MPHUHIUIIB (iHAHCOBOTO
KOHTPOJIIO BITHOCHMO 00’ €KTHUBHICTb, IIEBICTD, TTIACHICTh, CHCTEMATHIHICTh
1 peryJsIpHICTh, MAOTPUMAHHA SKHX € TIepeayMOBOIO 3abe3ledeHHs
HAJIeKHOTO OanaHCy MK ITyONMiYHIMH iHTepecaMy AEp)KaBU Ta TrapaHTisIMU
IpaB JIFOANHH.

[MpakTruyHa peamizalisi 3a3HaYEHUX MPUHIMIIB (HIHAHCOBOTO KOHTPOIIIO
B YMOBaxX BOEHHOTO CTaHy HaOyBae crenu(piuyHuX pHC, 3YMOBICHHX
TpaHcdopmani€cro GYHKIIOHYBaHHS OPraHiB BUKOHABYOI BJIaau. 30KpeMa, ix
JUSUTBHICTD  XapaKTEpU3YEThCsl  IMIABUIICHOIO KOHIIEHTPALIEI0  BIIAIHUX
MOBHOBa)XXEHb, 110 00’€KTUBHO CTBOPIOE PU3MKH HAJAMIpPHOI HEHTpamizamil
MPUAHATTS PIMIeHb Ta 3HIKCHHS piBHA (DiHAHCOBOI MiA3BITHOCTI. 3ampo-
BA/DKCHHS CIIPOIIEHUX OIO/DKETHUX IPONEAYp, CKOPOYEHHS CTPOKIB ITyO-
JYHUX 3aKyIiBENb, a TAKOX JENeTryBaHHS OKpeMuX (iHAaHCOBHX ITOBHO-
BaXCHb BIWCHKOBUM agMiHICTpamisM — 1e OOyMOBIIOE HEOOXiTHICTh
MOCHJICHHS KOHTPOJIIO 3 OOKYy YNOBHOBa)KCHMX OpraHiB, 30kpema PaxyH-
KOBO{ manaTti Ta Jep>kaBHOI ayqUTOPCHKOI CITyKOH.

Pa3oMm i3 TiM, YMHHE 3aKOHOJABCTBO, BKIIOYAIOYH BIOMKETHHMH KOJEKC
Yxpainu B penakuii Big 01.01.2026 poky [2], 3akon Ykpainu «IIpo ocHOBHI
3acaju 3IIHCHEHHs Jiep)KaBHOTO (DIHAHCOBOTO KOHTPONIO B YKpaiHi»
B penakuii Bix 14.06.2025 poky [3] Ta mig3akoHHI HOpPMaTHBHO-TIPaBOBi
aKTH, HE ITOBHOIO MIpOIO0 BpaxoBY€ OCOOJHMBOCTI 31iHCHEHHS (hiHAHCOBOTO
KOHTpOJIIO B YMOBaX BOEHHOTO CTaHy, IO 3YMOBJIO€ HasBHICTb MPOTAINH
y IPaBOBOMY PETYJIIOBAHHI.

Takok OKpeMOro HayKOBOTO OCMHCIEHHS 1oTpedye (iHaHCOBHI
KOHTPOJIb Y AISUTBHOCTI OPTaHiB Ta YCTaHOB, OE3IIOCEPEHBO 3ATyYCHUX IO
3a0€3MeUYeHHs] IPOMAJCHKOTO TOPAIKY Ta BHUKOHAHHS CYHOBHX pIIICHb.
3a Takux 00CTaBHH 0COOJIHMBOI 3HAYYNIOCTI HA0OYBa€ KOHTPOJIb 32 BUKOPHC-
TaHHSAM OIOJDKETHMX KOWTIB y cucteMmi JlepkaBHOT KpUMiHAJILHO-BUKO-
HaBuoi CHykO0M YKpaiHH, OCKIIbKM €(eKTHBHICTh IX po3momiry 0e3mno-
cepenHbO BIUIMBAE€ Ha JOTPUMAaHHS 0a30BHX CTaHIAPTIB ITOBOKEHHS
3 ocobamm, nmo30aBieHHMH Boxi. HasBHICTH CHCTEMHHX IpoOJeM, ITOB’sI-
3aHMX 13 HEHAIEXXHUMH YMOBAaMH TpPUMaHHs, IEPEIOBHEHICTIO YCTAaHOB
Ta HEJOCTATHIM PIBHEM MaTepialibHOro 3abe3neyeHHs, CBIUUTh PO iCHY-
BaHHS TICHOTO B3a€MO3B’S3Ky MiXK €(PEKTHBHICTIO (PIHAHCOBOTO KOHTPOIIO
Ta piBHEM TapaHTyBaHHS TIIpaB JIOJWHA. B yMoBax BOEHHOTO CTaHy
BUINE3a3HAYCHI MPOOIEMH 3aroCTPIOIOTHCS: OKPEMi YCTaHOBU ONUHSIOTHCS
B 30HI OOHMOBHIX [ill, 3MIMCHIOETHCSA TEPEMILICHHS 3aCyIKEHHUX, 3POCTAIOTH
BUTpaTH Ha 3a0e3lmedeHHs Oe3MeKd TMepcoHaly Ta iHPPaCTPyKTYpH.
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BonHouac, oOmexeHuii xapakTtep (iHaHCOBOI 3BITHOCTI y TakMX yMOBax
YCKJIaJIHIOE 3/IIICHEHHSI HAJIS)KHOT'O KOHTPOJIO 32 €(PEeKTHBHICTIO BHKOPHC-
TaHHS OFOJUKETHUX KOmITiB. HasBHI MexaHi3Mu (PIHAHCOBOTO KOHTPOJIIO,
30KpeMa peBi3il, aymuTH Ta BHYTPINIHI MepeBipKH, HE IMOBHOK MIpOIO
ajanToBaHi A0 crnenugikd (YHKIIOHYBaHHS TaKWX OODKETHHX YCTaHOB
B YMOBaX BOEHHHX PU3HKIB.

Crnixn migkpeciuTd, 1Mo (GiHAHCOBHHA KOHTPOJH Yy iSUTBHOCTI OpraHiB
BUKOHABUOi BJAaaW, 30Kpema y c¢epi BUKOHAHHS IIOKapaHb, mepedyBae
y OesmocepenHOMyY 3B’SI3Ky i3 3a0e3MedeHHs M IpaB JIOAWHU. HamexHwuii
piBeHb (iHAHCYBaHHs Ta MPO30PICTh BUKOPHUCTAHHS OFOJDKETHUX pPEcypciB
BU3HAYAIOTh PEAIBHICTh TapaHTil TiJHOCTI, O€3MeKH Ta TyMaHHOTO IOBOJI-
skeHHs. OTxKe, (iHAaHCOBa AMCIMIUIIHA BUXOIUTH 32 MEXI CYTO YIpaBiliH-
CBKOTO 4M OOJIKOBOTO iHCTPYMEHTY, HaOyBarouM 3HA4YCHHS MaTepiaibHOI
OCHOBH BHMKOH@HHS JIEPXKABOIO CBOiX MO3UTHBHHUX 3000B’s3aHb. Y TOH ke
yac HENONKM (PIHAHCOBOTO IIIAHYBAaHHS, HEUITbOBE BHKOPHUCTAHHS
OIO/DKETHUX KOIITIB a00 HEJOCTaTHIA PiBEHb KOHTPOIIO MOXXYTh IPH3BO-
IUTH 70 TOPYHICHHS (QyHAaMEHTAaIbHHX MpaB 0cCi0, M030aBICHUX BOIMi,
30KpeMa TpaBa Ha JKUTTS, OXOPOHY 3I0POB’S Ta HAJIEXKHI YMOBH iCHYBaHHS.
Sk HachimoK, me 3YMOBIIOE TOPYIICHHS ITOJIOKEHb craTed 2, 3 Ta §
KonBenmii mpo 3axwcT mpaB JIOAWHH 1 OCHOBONIOJOXHHX cBoOOm [4].
Kpim Toro, Hapasi BigcyTHiH yHiikoBaHWI KpUTepid, SKUH OM NO3BOJISIB
YiTKO BH3HAYUTH MEXI HOMYCTUMOIO BTPYYaHHS OpraHiB (iHAHCOBOTO
KOHTPOJIIO y JiSUIbHICTh BUKOHABUOi BIIAM B YMOBaxX BOEHHOTO CTaHY.
JlMckyciiHUM 3aJMIIA€ThC TAKOXK IMTaHHS CIIBBiHOUIEHHS BUMOTH
OTIEPaTHBHOCTI TPHUHHATTS pilleHb Cy0’eKTaMu MyOJiuHOI aaMiHicTpamii
13 IpUHIUIIOM (DiHAHCOBOT Mi/I3BITHOCTI Ta KOHTPOJIIO.

VY npaBoBiif AeprkaBi, IO IPYHTYETHCS HA MPUHIUIT BEPXOBEHCTBA ITPaBa
Ta 3a0e3NeYeHHI NpaB JIOAWHM, HaBiTh B YMOBaX OCOOIMBOTO HPAaBOBOTO
pexuMy (iHAHCOBUI KOHTPOJb HE MOXE 3BOIUTHCS BUKIIOYHO 10 (op-
MaNbHUX TIpOLEAyp NepeBipku. BiH moBmHeH 30epiraTh O3HAKW He3a-
JIeXKHOCTI, MPO30POCTI Ta MOTPUMAHHS HAJEKHOI IPaBOBOI HPOLEOYpH.
TakuM 4YHMHOM, aKTyalli3yeTbCs HEOOXiTHICTh (OPMYyBaHHS JIOKTPHHHU
«KpU30BOTO (PIHAHCOBOT'O KOHTPOJIO», sika O 3abe3medyBaiia MOEIHAHHS
Ha/[3BUYAHHMUX YIPaBIIHCHKUX MEXaHI3MIB 13 TPUHLUIIAMH 3aKOHHOCTI,
MIPOTIOPIIIHHOCTI Ta MiA3BITHOCTI. 3a3HaYEeHUH MiAXia 103BOJIMB OM 3a0e3re-
yuTH OasaHC MK e(EeKTHUBHICTIO MyOJIYHOrO YpsAyBaHHS B yMOBax
BOEHHOTO CTaHy Ta JIOTPUMaHHSIM 0a30BHX CTaHIApTiB BEPXOBEHCTBA NpaBa
y cepi mydmigHuX (hiHAHCIB.

OTxe, (hiHaHCOBUIT KOHTPOJIb Y TIEPio] BOEHHOTO CTaHy CIiJl pO3TIISIaTH
HE JIMIIE K iHCTPYMEHT 3a0e3neueHHs (hiHaHCOBO-OF0IKETHOI TUCIUILTIHH,
a ¥ SK BaXIMBUM €JNEMEHT TapaHTyBaHHS IHpaB OAMHU. B ymoBax
PO3MIUpPEHHS AWMCKpEIii BHKOHABYOI BIIAAM Ta CIPOMICHHS (HiHAHCOBUX
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MPOIIEyp 3POCTAE PH3HMK 3HMKCHHS MiA3BITHOCTI, II0 POOUTH KOHTPOJIBHI
MeXaHi3MH 0COOIMBO 3HAUyIIHMH. MOro eeKTHBHICTb Mae OLiHIOBATHCS HE
TUIBKK Yepe3 NMPHU3MYy €KOHOMIUHOI JOIIBHOCTI, a W 3 IMO3UIIH BEPXOBEH-
CTBa IIpaBa, IIPOTIOPLIIHHOCTI Ta JOTPUMaHHS 0a30BUX IpaB 1 cBoboxa. Came
TOMy (iHAHCOBHH KOHTPOJb Yy TaKHX YMOBaX BHCTYNAE OalaHCYIOUUM
MEXaHI3MOM MiX OIIEPATUBHICTIO MYOIIIYHOTO BPSITyBaHHS Ta HEOOXiTHICTIO
30epeKeHHS TPaBOBUX TapaHTil, MiATBEPHKYIOUH IPABO3aXUCHUHN XapaKTep
myOmiyHIX (iHAHCIB Y KPHU3OBHH TEPioa.
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ITPABO HA 3ABYTTHA:
CYYACHHUI CTAH HA IEPCIIEKTUBH PO3BUTKY

Couonan Katepuna BonogumupiBHa
Odoxkmop inocogii 3 npasa,
acucmenm xagheopu nyoniuHo2o npasga PUOUUHO20 paKyavmemy,
Yepniseyvkuil Hayionanvrul yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

Moiiceii I'eopriii I'eopriiioBuu
acucmenm xageopu npoyecyarbHo20 npasa IPUOUYHO20 Paxyibmeny,
Yepniseyvkuil Hayionanvrul yHisepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Yrpaina

Y By3pkOMy pO3yMiHHI UHUQPOBI TMpaBa JIOAWHA BHU3HAYAIOTHCS
SK (hyHIaMEHTaNbHI MpaBa, Mo 0e3mocepeTHhO MOB'A3aHI 3 BUKOPUCTAHHIM
Mmepexi [HTepHeT abo peani3yoThes B IM(POBOMY MPOCTOPI 38 JOMOMOTOIO
TeXHIYHUX 3aco0iB. Llg kaTeropis mpaB OXOIUIIOE TpaBO Ha Oe3mepemnt-
KOIHUH JOCTYI IO MEPExi, 3a0e3MeUeHHs CBOOOIN BUPAXKCHHS IMOTIIAIIB
B OHJIAH-CEPEHOBHI, a TAKOX 3aXHCT NPUBATHOCTI Ta MEPCOHAILHHX
nmanux. Jlo cTpykTypu nu)poBUX IpaB TAaKOK HaJlekKaTh rapaHTil 0COOMUCTOT
Oe3reku B IHTEPHETI, MOXKJIMBICTh BUKOPUCTAHHS IHCTPYMEHTIB €JIEKTPOH-
HOI IeMOKpaTii, IpaBo Ha [I(poBe caMOBU3HAYECHHS Ta MEXaHI3M peaizamil
mpaBa Ha 3a0yTTs [5].

VY KOHTEKCTI IHTEHCHBHOI €BOJIOLil CHCTEM INTYYHOTO IHTENEKTY
Ta CYNYTHIX BHUKIHKIB y cepi 3aXUCTy MEpPCOHATBHUX TAHWX, KPUTHIHOI
Barum HaOyBae TEOPETHKO-TIPUKIATHE MOCHIIKEHHS MEXaHI3MIB peaiizarlii
mpaBa Ha 3a0yTTS.

[IpaBo OyTm 3a0yTHM € BaKJIMBOIO CKJIAIOBOIO 3arajbHOTO IIpaBa
JIOJMHM Ha IPHUBATHICTh. SIK TPaBOBHI TPHHIMUI BOHO CQopMyBanocs
3asku pimeHHsM Cyny €Bponelicekoro Coro3y, CTaBIIM BiANOBIIJIIO
Ha PO3BUTOK IIU(POBOTO CYCHIIBCTBA.

HeoOxinHicTh 1bOTO NpaBa 3yMOBJIEHA THM, IO CYyYacHI TEXHOJOTIl
JIO3BOJISIIOTH  30MpaTH, ONpalboBYBAaTH Ta 30epiraTd BeJIMYE3HI MacHBU
iHpopMmarii. Y curyarnii, Koiu JaHi NOCTIHHO IMPKYJIIOIOTh MIX Pi3HUMH
CHCTEeMaMH, BUHHUKA€E MOTpeda B YITKUX MpaBUiIaX, AKi O J03BOJISUIH JIIOAMHI
KOHTPOJIIOBATH iHpopMarito mpo cede [3].

CraHOBNIEHHS Ta MPABOBE 3aKPIIUIEHHS KOHLEMMIl IpaBa OyTH 3a0yTHM
Oe3nocepeHbO TOB's3aHE 3 MpeueldeHTHHM pimeHHsM Cymy €Bpomei-
cekoro Coro3y 2014 poky y cmupasi Google Spain mpotu AEPD ta Mapio
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Kocrexu I'oncaneca [2]. KoH(miKT BUHUK 4epe3 HasBHICTb Y BiJKPUTOMY
JIOCTYI1 apXiBHOI ra3eTHOi MmyOIiKaii 3 NepCoOHAIFHUMH JaHUMU 3asBHUKA,
sKa IHJEKCyBajacsl IIOIIYKOBOIO cucreMoro Google i Oynma mocrtynHa
3a 3amuTOM 3a ioro imeHem. Ilicis BiZMOBHM BHAABHHITBA Ta OlepaTropa
MOITYKOBOI CHCTEMH BUAanUTH iH(OpMarito cmpaBa Oyma mepenana
Ha posrisin go Cymny €C, sknii y cBOeEMy pillleHHI BCTAHOBHB OOOB’SI30K
MOITYKOBUX CEPBICIB BWJIy4aTH MOCWIAHHS Ha MEPCOHANBHI NaHi ocib
3a iXHBOIO BHMOTOI0. J[aHWII MPaBOBUIl aKT IPYHTYBaBCS Ha HEOOXiTHOCTI
IOTpUMaHHS OajaHCy MDK TpaBOM IHAWBiZa Ha KOH(DIACHIIHHICTS,
3aKOHHUMH IHTepecaMd KOMEpLiifHUX OpraHi3alii Ta CyCHUIBHUM MpPaBOM
Ha JOCTYII 10 iH(pOopMaIlii, 1110 3aKJIa0 OCHOBY [UIS CYY4aCHOTO PETyIIIOBaHHS
y ctepi 3axucty gaHux [3].

VY cynoBoMy pillleHHI aKIEHTYEThCs yBara Ha cTarTsix 7 Ta 8 Xapril
OCHOBHUX MpaB €Bporeiicbkoro Coro3y, siki 3000B's13yI0Th 3a0e3meuyBaTH
MmoBary 10 HPWUBATHOCTI mpu o0poOmi mepcoHanpbHUX maHux. Cya oKpemo
MmiAKpecnnB, mo ©0e3 (YHKIIIOHYBaHHS CyYaCHHX IIOITYKOBHX CHCTEM
ocobucra iHpopmamis He HaOyma O Takoro MacimTaOHOTO TOIIHMPEHHS
Ta B3a€EMOIIOB’s3aHOCTI B IudpoBoMy mpoctopi. [Ipm mpomy omepaTtopu
MOUTYKOBUX CHCTEM BH3HAIOTHCS CaMOCTIHHMMH KOHTpOJEpaMu [aHUX,
OCKITBKM MeTa Ta HACHiAKH iXHBOI MisTIBHOCTI BiAPI3HAIOTHCSA BiA IIeH
NEepBUHHUX BUAaBLiB iH(Mopmauii. Kiro4oBMM acrekToM € MpHUHIHMI
OamaHCyBaHHS IHTEPECiB: X04a 00pOOKa TaHUX MOXKE 3AIHCHIOBATHCS 311
3aKOHHMX IHTEpEeCiB KOMIaHiii, BOHM HE TIOBHHHI NpPEBAJIOBATH HAal
(yHOaMEeHTAIFPHUMH TpaBaMH Ta CBOOOAaMH JIIOAMHHU. Baxmuso 3ayBa-
JKUTH, IO MPAaBO Ha BHUJAJICHHS JaHMX HE Mae abCOJIOTHOTO XapakTepy.
Permamenr GDPR 4iTkO BH3HAYa€e WICTh MINCTaB JUISL peaizallii I[oro
IpaBa, 30KpeMa BTpaTy AakTyaJbHOCTI JaHWX a00 BINKIMKaHHSA 3TOIU
KOpHCTyBaueM. BopmHoWac iCHYIOTh YOTHPH BHHSITKH, KOJM IIPaBO Ha
BU/IAJICHHS HE 3aCTOCOBYETHCS, HANPHUKIAM, SKIIO BOHO 0OMEXye cBOOOmY
cioBa abo CyIlepednTh CyCHUIBHUM iHTepecaMm [3].

[Ipu aHamizi eTHYHUX acIIEKTiB IpaBa HA 3a0yTTs KIFOYOBUM BHKINKOM
€ OIliHKa BIUTUBY iH(popMaIlli Ha CYCHUILCTBO. XOdYa pPO3MOBCIOKCHHS
HEJIOCTOBIPHUX a00 HEeaKTyaJlbHUX NaHWX MOXKE HETaTUBHO IO3HAYHUTHCS
Ha pemyTauii Ta XUTTI 0cOOM, OOMEXKEHHS JIOCTYIY 1O TaKUX BiJOMOCTEH
3[1aTHE TOTIPUINTH PiBEHb MPO30POCTi Ta MOPYIIUTH MPAaBO TPOMAICHKOCTI
Ha iHpopmariro. ['mobansHi perynsTopHi akru, 30kpema GDPR, BcTaHOB-
JIIOIOTH HEOOXi/IHI CTaHAAPTH 3aXHUCTY NpaB Cy0'€KTiB Ha BUAAIEHHS JIAaHUX,
BOJIHOYAC HAMararuuch 30allaHCYBaTH IHIWBIAyallbHI IHTEpECH i3 MOTpe-
Oamu coriymy.

[Ipote icHye pU3MK BHKOPHUCTaHHS LHOTO IIPABOBOTO IHCTPYMEHTY MJIS
MAaHIMyJIALiH, 0 MOKe TIPU3BECTH IO BUKPHUBIICHHS 1CTOPHYHUX (HaKTiB a60
MPUXOBYBaHHA CYCHIIbHO 3HAUyIIMX moAid. BubipkoBe BHmaneHHS
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iHpopMarii cTBOproe 3arpo3y GopMyBaHHS HEIOBHOI a00 HETOYHOT KapTHHU
MHHYJIOTO, III0 CTaBUTh IIiJ] CYMHIB €THYHICTh TAKOTO BTpydaHHs. Binrak,
Juisl 30epeXeHHsT pIBHOBard MK NPHBATHUMH Ta MyOJIYHMMH iHTEpecamu
KPUTHYHO BRXXIMBHAM € BIPOBaKCHHS INPO30PUX INPOLEAYp 1 NpaBHIL,
sIKi 3a0e3mevyBanu O y3roKeHHS IpaB YCiX 3alliKaBICHUX CTOpPiH [4].

bananc Mix NpaBoM Ha MPUBATHICTb Ta CBOOOIOIO CIOBA € IMPEIMETOM
TPHUBAINX TUCKYCIiH, IO JEMOHCTPYIOTh CYTTEBI PO301IKHOCTI MiXK €BPOIIEH-
CBKOIO Ta aMEpUKAaHCHKOIO MPAaBOBUMH MonelmsMu. Y €Bpori mpaBo OyTu
3a0yTUM pO3TIAAAETHCS AK IHCTPYMEHT 3aXHCTy IU(PPOBOTO CaMOBH3HA-
YeHHs] Ta pemyTaii ocoOH, BHCTYNArOYM 3alOODKHUKOM IIPOTH TOTai-
TapHUX NPAKTUK KOHTPOJIO Haja Aanumu. Ha mporuBary npomy, y CIHA
nominye mpioputer Ilepmoi nmompaBku mo Koncrutynii Tta 3akoHy mpo
MPUCTOMHICTD y CIUIKYBaHHI, IO CTBOPIOE CHIIbHY MPE3yMIILI0 Ha KOPUCTh
BIJIBHOT'O TOIIMPEHHS iHpopMamii Ta 3axuiae iHTEPHET-MIOCEPEAHUKIB BiJ
BignoBigansHOCTI. Takuit miaxin (akTHIHO YTBEPIKYE «IIPABO HA ITaM'ThY,
Yyepe3 [0 aMEpUKAaHCHhKa MpaBOBa JIOKTPHHA YacTO TPAKTYE €BPOMEUCHKI
CTaHIApTH TpaBa Ha 3a0yTTs SK 3arpo3y CBOOOJAI ClIOBA Ta MPOSB
«uudpoBoro iMmnepianiamy». [lonpu 3akuay 100 HaB'I3yBaHHS 11€0J0TiiH
€C, akTyaJIbHUM 3aJIMIIAE€THCS TUTaHHS 3aXUCTY (PyHIAaMEHTaIbHUX TPaB y
rnobarpbHOMY IH(PPOBOMY MPOCTOPi, OCOOIMBO Ha T TOCHICHHSA
U(POBOrO CyBEpeHITETY HENiOepalbHUX PEKHUMIB. 3aMiCTh MPOTUCTOSHHS
MPaBOBUX CHCTEM, BUXOJIOM BOayaeThcs pO3pOOKa TpaHCHALIOHATBHHX
MPaBOBUX PaMOK cepell IeMOKpaTHYHHUX KpaiH. Lle 103BoNMTH BCTAaHOBHTH
€IMHI CTAHJApTH, 110 30aJaHCYIOTh IHAWBIyaJIbHy MPUBATHICTD i3 CYCIiJIb-
HHUM [PaBOM Ha iH(POpPMaIlifo, MiHIMI3yIOUH PHU3UKH MaHIMYJSLIH JaHUMH Ta
3abe3nevyroun CTadlIbHICTh IIo0anpHOro iHpopMauiliHoro Janamadry [1].

TakuMm 9WHOM, CydacHWH cTaH OU(POBI3allii CYCIIJILCTBA 3arOCTPHB
npoOieMy 3aXHCTy IMEPCOHATBHHX NaHUX, LI0 CTAJ0 IMEPeIyMOBOIO JUIS
HEOOXiTHOCTI IPaBOBOTO 3aKPITUICHHS IMpaBa JIOAWHU Ha 3a0yTTsa. Brazane
mpaBo mepeOyBae Ha eTali CTaHOBIICHHS, a MOTO 3MICT BCE IIE Pi3HUTHCS
B PI3HUX IOPHUCAMKIIAX, IO aKTyali3ye MUTaHHSA PO3POOKH MIXHAPOIHOTO
JIOKYMEHTY, METOIO SIKOTO € 4YiTKE 3aKpilUIEHHS Ta TIyMaueHHs YyHi(iko-
BaHOT'0 3MICTY IpaBa JIIOAWHH Ha 320y TTs.
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IPABO HA EKOJIOJITTYHY BE3IEKY TA ITPOBJIEMH HOTI'O
3ABE3INEYEHHA B CYYACHHUX 'EOINOJITHYHUX PEAJIIAX

Teprumnuk Bosroaumup MurpopanoBuy
OOKMOp 10PUOUYHUX HAYK, npoghecop,
npogecop Yuisepcumemy mumnoi cnpaeu ma ¢pinancie Yrpainu
M. [ninpo, Ykpaina

3emus Hama — Ii¢ HETOBTOpPHA IOMIBKa JFOJICTBA, IHTETPATHBHUI
IUTaHETapHUHA MPOCTIp, STKUH Ha CHHEPTeTUYHOMY DPiBHI IMOETHYIOUYH SIKOCTI
3emJIi Ta ii pecypciB 3 atmocdepoto, JTiTocdeporo, Tigpocheporo Ta iHITIMH
eJeMEHTaMU TMPHUPOTHOrO cepenoBuia (yTBoproroun Oiochepy), Oesmoce-
PENHBO BIUTUBAE SIK HA SIKICTh JKUTTS TaK 1 HA 3J0POB’s JIFOJAMHH, a BiATaK
noTpedye OEPEeIKHOTO BIAHOIICHHS.

Cr. 3 Koncrutynii YkpaiHu 3akpimunoe (yHAaMEHTaIbHI ITOJIOKEHHS
nepxkaBoTBOpeHHs: «JltogmHa, ii KHUTTA 1 3I0pOB'S, YeCTh 1 TiIHICTB,
HEJIOTOPKAHHICTH 1 Oe3IeKa BU3HAIOTHCSA B YKpaiHi HAWBUIIOK COLIaTbHOIO
IIHHICTIO», a «yTBEpIPKEHHS 1 3abe3redeHHS MpaB 1 cBOOON IOAMHU
€ TOJIOBHUM 000B"s13k0M AepskaBm». Ct. 50 KoHcTHTymii YKpainu Bu3HaUae,
O «KOXXKEH Mae TpaBO Ha Oe3ledHe IS JKUTTA 1 3A0POB'S TOBKLLISA
Ta Ha BiJIIKOAYBAaHHS 3aBJAaHOI TIOPYIICHHSIM LBOTO MIPaBa IIKOIM.
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Exonoris, Ha IHTErpaTMBHOMY piBHI IO€AHYIOUHM CTPATETiIO 3aXHUCTY
MIPUPOJIH 1 JIIOAWHY, BPaXOBYIOUH (DAKTOP M TEXHOTEHE3Y, Ma€ IiKIyBaTHCh
PO 3aXHCT SIK IPUPOJIM, TaK 1 JIFOJUHH, JIO TOTO XK 1 BiJl CaMOi JIIOJMHH.

[pukpuii mpukmax TKBi#amii 3adaTKiB  EKOJOTIYHOI KaTacTpopu
Ha Teputopii CreOHMKiBchkoro «[lomiminepamy» y wmicti CteOHHK,
sKa MOTJIa TIPU3BECTH IO 3HUKHEHHS MiHEpaIbHUX BOA TpycKaBIs
i Cximaumi Ta 3pyHHYBaTH OKpeMi HaceJeHi MYHKTH IIbOTO pErioHy,
Ta sKa BHHUKaJa 4epe3 HEeCYMIIIHHY PO3pOOKYy KaJlifHHX COJeH, SCKpaBo
MOKa3ye, MO APiIOHUIs Y MUTAaHHIX eKOJIOTIUHOI Oe3nexn He OyBae.

PocauHu BOAHUX €KOCHCTEM MOTPEOYIOTh OCOOJIMBOrO MiKITyBaHHS
1 3axMCcTy, apke Jiei Ta iHIII POCIUHM PIK 3pOCTalOTh B OOMEXKEHHX
MOXJIUBOCTSIX BHKOPHCTAHHS COHSYHOTO IPOMIHHSI AJIsL MpOIEciB (oTo-
CHHTE3Y, aJDKe IIe JIOCTYITHO JIMIIEe HaJBOAHUM YacTWHAaM pOCIuH. Binrax
POCIIMHM BOJHMX €KOCHCTEM € OULITBII Bpa3iMBHMH. AHAI3YIOUH CUTYaIil0
00 3MEHIIIEHHS HA BOJHUX MPOCTOPIB piuku Opisik 4apiBHUX KBITIB JliTa —
Jlineit (6inmoro nmaTarTs, KylmaBH), BapTO 3BEPHYTH yBary Ha Te, IO BECHAMU
Ta JIOLIOBUMH JIiITaMH, OYPXJIMBIMH ITOTOKaM{ BOJH BEPXHI YACTHHU IPYHTY
3MHBAIOTBCA 10 pycna piukd. L[[pomMy mpormecy B 3Ha4HIA Mipi crpuse
po3opeHHs OeperiB piukw i mociBu. OOMITIIHHS OKPEeMHX IPOCTOPIB PiUKH
BIIKpMBAa€ INUIAX JO EKCIaHCIi O4epeTy Ta 3apOCTaHHIO pycia IMMHU
pocaunamu. Hapasi € morpeba B J0JaTKOBHUX 3aXOAax BiIHOBIICHHS
nonyJsinii Jlinei (6inoro natarTs, KynmaBu) Ha piYHUX IPOCTOpax YKpaiHu.
3a3Haumo, mo 3 2025 poky, 3a KOpPUCHOI B (OpPMYyBaHHI EKOJOTT4HOT
MPaBOCBIIOMOCTI iHIIIaTHBH NPUPONOI00iB, 30 JHUITHSA BiAMIYaETHCS SIK
nenb Opimi. HeoOximHo 3a0e3meunty BHKOHAHHA Yka3y [Ipesumenra
Vkpainn Ne 1129/2008 mono crBopenHss HamioHanbHOTO IPUPOIHOTO
napky «Opinbebkuit» y JIHinmponeTpoBebkiit 0bmacTi.

OCHOBHUMH TpoOIIeMaMH, M0 YCYTYOIIIIOTH €KOJOTiYHY CHTYaIlilo €:
BUCHA)XCHHS Ta 3a0pyJHEHHS 3€MEIbHUX DPECYpCiB, PO30OPIOBAHHS JIYTiB
Ta OeperiB pik, M0 IPU3BOAUTE M0 iX 3aMyJICHHS, BUPYOKa JIiCiB, HaAMipHE
Ta He (paxoBe 3acTOCyBaHHS MECTHUIMAIB, HAKONMWYEHHA IPOMHUCIOBUX
i mOOyTOBHX BiJIXOJiB, CKOIMI, IOXEXKi, TOKCHKAI[S HAaBKOJHIIHHOTO
NpUpoHOTo cepepoBuiia. Cutyaris ycyryOnseTbest IposiBaMy MacIiTaOHUX
akTiB exouuay (Hanpukiaz, migpuB Kaxoscekoi I'EC 6 uepBHst 2023 poky)
Ta CHCTEMHMMH TMposiBaMu siiepHoro TtepopusMmy (3amopizeka AEC
B Enepropapi). B xoni 306poitnoi arpecii npu minpusi Kaxoscekoi 'EC
BUKOHABIsIMU Tak 3BaHoro CBO y Bonu JlHinpa 3 tfioro GeperiB O0yJio 3MUTO
3HAYHY KUTBKICTh TECTHUIHMIIB, CMITTS Ta IHIINX BIiAXOJIB 1 €KOJOTIYHO
HeOEe3MEeYHNX PEIOBHH.

BapsapcTBo BiiiHN Ime Oinbine paHuTh 3eMiro. 3a omiHKamyu (haxiBIiB,
BUKHIM 3a0pyJHIOBAIFHUX PEYOBHH B YKpaiHi 3a Yac MOBHOMACHITaOHOI
BiiHHM, 30KpeMa Bix 3ropaHHA HAa(QTOMPOAYKTIB, JIICOBHX TOXKEXK, BHOYXiB
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paker, nepesunuian 105 muH ToHH. [ MOpIBHSHHS, 32 NONEPEAHI POKU
Taki TOKa3HUKK epedyBanu B Mexax 2,2 MJIH T Ha pik. BuOyxu cHapsiuiB
NPU3BOJATH IO ICTOTHOTO XiMIYHOTO 3a0pyAHEHHS TIPYHTIB BaXKHMMH
MeTalaMH, 30KpeMa CBUHIIEM, CTPOHIIIEM, TUTAHOM, KaaMieM, HikeaeM [6].

3rigHo 3 O(IMIMHUMH JDKEpenaMH, aKTH BIMCHKOBOI arpecii HpoTH
Ykpainun cTraHoM TUTBKM Ha KiHenb 2022 pOKy CHPHYMHWIN HACTYIIHI
Hacmigku: 182 880 M? IpyHTy 3a0pyHEHO IIKIIUIMBAMH pPEYOBHHAMK
23 286 ra Imicy CcHajleHO pOCIHCBKIMH pakeTaMH Ta CHapsaaMu;
morag 6 000 000 cibCHKOTOCTIOAAPCHKUX TBAPHH 3arHHYJIO Yepe3 pOocCii-
cpKy arpecito; Onmzpko 50 000 nenbdiniB 3aruHynun y YopHomy Mopi
[4, c. 9].

Hapasi € nortpeba B koamdikamii ycix HOpM MDKHApOJHOTO TI'yMaHi-
TapHOTO IpaBa Ta PO3POOKH i MPUHUHATTS IHTETPATHBHOTO KOAM(DIKOBAHOTO
MDKHapOJHOTO MPaBOBOTo akTy — «IIpaBa JIIOASHOCTI B yMOBaxX BiHM.

Ha namy nymKy, oMHMM 3 OCHOBHHX ITPHHIMIIB MpaBa B3araini, Ta MiK-
HApOJHOTO TYMaHITApHOTO TpaBa, 30KpeMa, Ma€ CTaTH HPUHIUI 11005~
Hocmi, KA OyIOydW B CHHEPTCTHYHIA €IHOCTI 3 IHIIMMH TPHUHIUIIAMHA
mpaBa, Mae OyTH 3akpimnennii B KoncruTytii Ykpainu, a Takoxk B HOpMax
MDKHapOJHOTO TyMaHITAPHOTO TIpaBa Ta Taly3€BOr0 3aKOHOJABCTBA
[7,c. 117-121].

BaxmBuM acrexkToM 3a0esredueHHs HallioHalabHOI Oe3neku, € 3abes-
TIEYSHHS TEXHOT€HHOT O€31eKH Ta POTHUIIS SIEPHOMY TEPOPH3MY.

SnepHuii TepoOpHU3M — PI3HOBHUI TEPOPUCTHYHMX [ifl 3 BUKOPUCTAHHSIM
SOEpHUX YM IHIIMX paJiOaKTUBHHX MarepianiB, abo sKi IIOB’s3aHi
3 3aXOIUICHHSM YH YIIKOJDKEHHAM SIEpHUX OO0'€KTIB TaKUM YHHOM,
IO BinOyBaeTbcs BUBUIBHEHHS a00 CTBOPIOETHCS 3arpo3a BUBLILHEHHS
panioaKTHBHOTO MaTepialy, CIpsSMOBaHI Ha CTBOPEHHS OOCTAHOBKH TEPOPY
cepen HaceleHHs, MaloTh O3HAKH SIEPHOTO INAHTAXy UM MOXYTh PEabHO
3aBJaBaTH 3HAYHOI IITKOJIH KUTTIO 1 3I0POB’I0 JIFOEH, EKOJIOTIUHIHN Oe3meri,
YU TATTH 3a COOOIO iHIN Cepio3Hi HACHIIKH, CTBOPIOBATH 3arpo3y Mix-
HapOJHOMY MHPY Ta Oe3meri.

Ha cporosHi 03HaKkH SiIEPHOTO TEPOPU3MY INPUCYTHI B JisX 30pOHHHX
YIPyIOBaHb, SKi HAHOCWIN yIapamMH 3 TpajiB U MO TepUTopii 3aropi3bKoi
aTomHoi enekTpocTtaHuii B Enepromapi, 3axomwim mnpumimenns 3AEC
Ta 0OMEXWJIM HOpMaJIbHY POOOTY MEPCOHAIY CTaHIIIT, 31IHCHIIN MiHyBaHHS
teputopii AEC, 1mo cynpoBoKyBaJloch 3arpo3aMy TEXHOTEHHOTO Xapak-
Tepy, SKI MOIJIM MaTH HACIiOKOM siiepHy Karactpody. ['eHepanbHuit
nmupektop MixHapomHoro areHTcTBa 3 atoMHOI eHepretuku (MAI'ATE)
Pacdaens Mapiano I'pocci BUCITOBITIOBaB CTYpPOOBaHICTh OE3MEKO0 SICPHIX
00’exTiB YKpaiHuw, 30KkpeMa, piBeHb HeOesmekn Ha 3amopisbkii AEC,
BiH Ha3BaB OHI€IO 13 HAMOUIBI KPUTHIHUX POOIIEM Y BCBOMY CBITI.
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Jns HemoONyNIeHHS YKa3aHWX 3JI0YMHIB Jep)KaBU-ydacHUIl MixHa-
poaHoi KOHBeHHii Mpo OOpoTEOYy 3 aKkTaMu SIEPHOTO TEPOpU3MY
(npuennanas Ykpainu 3 15.03.2006) maroTe JOKIanaTH ycix 3yCHJb 10
BXUTTS 3axofiB 3axucty AEC. 3 ypaxyBaHHSM JOCATHEHb B pPO3poOIii
na3epHoi 30poi, Taka 30pos mepin 3a Bce OyTH BCTaHOBJICHA HA aTOMHHUX
@JIEKTPOCTAHIISX UL iX 3aXHCTy BiJ 30poiHMX BpaxeHb. s KUBICHHS
na3epHux mymok, Ha AEC mocraTai 00csTH eleKTpoeHeprii.

3akoHONaBYa BiIajga, Mae po3podbutu Ta iHinioBaté mpudHATTI OOH
CHCTEMHOTO MpaBoBoro akty — («Kogekcy mpaBa JIOISHOCTI B yMOBax
BIMHUY)

Inmespamuenuii ananiz cucmemu npagosux HOpM IA€ MINCTaBH UL
BUCHOBKIB, 10 JO TNPHHIMIIIB EKOJOTIYHOTO IIpaBa, OKPIM 3aKpPIIUICHHX
B HopMmax Koncrurynii YKpaiHM Ta YMHHUX 3aKOHOJABYMX aKTaxX, CIif
TaKOX, GiOHOCUmMu: 3a0€3IIEYEeHHs HEBIIBOPOTHOCTI MOKAapaHHS 3a EKOLUI
Ta 3JI0YMHH TPOTH EKOJOTIYHOI Oe3MeKH, MPIOPUTETHOCTI 3aXUCTy MPHUPOAN
Ta €KOHOMII MPUPOIOKOPUCTYBAHHS, 3a0€3MEUEHHS Bi/IIIKOyBaHHS IIKOIH,
3aBIaHOiI HE3aKOHHWMHU pPIlICHHSAMH, TiIMH YH O€3IisUTbHICTIO BIAJH,
a TaKOK MPHUHIIMII NPUPOOOYEHMPUIMY.

Ilpupoooyenmpusm — IHTETPATUBHUHA NPUHIMII EKOJOTiYHOTO IIpaBa,
3TiOHO SKOTO MPHPOJAa € OCHOBOIO XHUTTSA Ha 3eMyi Ta moTpedye mpiopH-
TETHOTO 33aXMCTY, Y BU3HAYCHHI OanaHCy iHTepeciB NMPUPOAOKOPUCTYBAHHS
Ta eKOJIOTIYHOi Oe3leku, repeBary HaJaeThCsl 3aX0JaM 3aXUCTy MPHPOAU
Ta 3a0e3EeYCHHs €KOJIOTIYHOro Oyaromosyyqusi, 1uisi 3a0e3NeUeHHs JKUTTE-
IUSUTBHOCTI JIFOJMHM, BTPYYaHHS B OIOICHO3 JIOMYCKAETHCSA SIK KpaiHs
HEOOXiMHICTP Ta MOXKE 3/IMCHIOBATUCH JIMIIE HaWMEHII OOTSHKIMBUM
3ac000M JUIsl JOBKULIS B KOHKPETHUX 00CTaBHHAX 3 000B’SI3KOBHM BXXUTTSIM
MPONOPIIHHUX 3aXOMiB JUIA 3a0e3MedeHHs 30epeKCHHS 1 BiJHOBJICHHS
€KOCHUCTEMH JJIsI CTBOPEHHS YMOB JUIS IOBHOILIHHOTO JKHUTTS, (i3HIHOTO
1 DyXOBHOTO i pO3BUTKY JIOAWHU B TapMOHI{ 3 TPUPOIOI0, 3a0€3MeUy0Un
i 30epexeHHs A1 MaltOyTHIX TOKOJIiHb.
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CydacHH# CTaH NpPaBOBOi CHCTEMHM YKpaiHM B yMOBax IIOBHOMAC-
mrabHoi 30poiHOI arpecii pociiicbkol ¢enepauii CTaBUTh Nepes KpUMi-
HaJIbHO-TIPaBOBOIO JIOKTPHHOIO THUTAHHS, IO BUXOIATH JajieKo 3a MeXi
Tpaguuiitnol koaudikamiiHoi napaaurmu. GopmanbHa MOz KPUMiHAIb-
HOTO IIpaBa, sIKa IPYHTYETHCS Ha BUUEPIIHOMY IIEpeIliKy 3JI0YMHIB 1 MOKa-
pasp y KpuminaapHOMY KOAEKCi, Jenami OiLIblie PO3XOAMUTHCS 3 pealbHUM
«KapaJbHAM IIPOCTOPOM», IO PEMpE3CHTYETHCS UYepe3 HOPMH  aaMiHi-
CTPaTUBHOTO, CaHKIiHHOTO, (hiHAHCOBOTO, TMOJATKOBOTO W CIIEHialbHOTO
3aKOHO/IaBCTBA.

116



BonHowac nocimiypkeHHsS 1€0JI0TiYHUX OCHOB MIKHApPOAHOTO KpHMi-
HanpHOTO cyny (MKC) kpi3p mpusMmy JFOIUHOLIEHTPH3MY, CTPYKTYPHHX
CyNepeyHOCTel Ta TpaHCHALIOHAIBLHUX BHUKIMKIB [1] BinkpuBae npuH-
IUTIOBO HOBWH paKypcC ISl OCMHUCIICHHS BiIMOBIMHUX TEHACHIIN y HAaIlio-
HaJbHOMY TpaBi. Y HemopaBHiil npaui «The ideology of the International
criminal court: human-centrism, structural tensions, and transnational
challenges» Gymno o6rpyaToBano, mo MKC BTiiFoe YOTHPH B3a€MOTIOB'13aHi
ineonoriudi BuMmipu: (1) JIIOOUHOIEHTPHU3M SK JIETITUMI3yIO4y BiCh, IIO
OTHOYaCHO OOTPYHTOBYe i mepeBaHTaxye nomaranHa Cyny; (2) B3aemo-
JIOTIOBHIOBaHICTh  (COmplementarity) sk imeosoriune mone 3iTKHEHHs
KOHKYPYIOUUX KOHIICIIIii CIPaBeUIMBOCTI, CYBEPEHITETY Ta J00pPOCOBic-
HOCTI; (3) KOHTEKCTyaJbHI ITOPOTH, IO YTBOPIOIOTH HOPMATHBHHUH BaKyyM
Ha MeXIi TpaHCHalliOHAJILHOTO KpuMiHanbHoro npasa (TCL); (4) napagurmy
IH/IMBITyaTiCTUYHOT BiAMIOBIAIbHOCTI, CTPYKTYpHO HEYYTIIMBY IO KOPIIOpa-
TUBHUX, MEPEIKEBUX Ta aTOPUTMIUHHX Cy0'eKTiB [1].

L1i Bumipu 6e3mocepeiHb0 KOPECTIOHAYIOTh 3 BUKIMKAMH, 110 MOCTAIOTh
nepen yKpaiHChbKMM 3aKOHOJABIIEM B YMOBAaX BOEHHOT'O CTaHy Ta €BPOiH-
Terparii.

Konmermisi  «beyond codification», mo po3pobmserbest Omechkoro
IIKOJIO0 KPUMIHANBHOTO TPaBa, BHXOOUTH i3 TE3M MPO «KOJIOHI3AILIIO»
KPUMIHAJILHOTO MpaBa CyMDKHUMH Tajy3sSMH: CaHKLIHHHUM, MOJATKOBHM,
(hiHaHCOBUM, OE3MIEKOBUM IIPABOM, sIKa PYHHY€E TpaauLiiHy Koaudikamiiiny
Mojensb [2].

KpumiHanbHUI 3aKOH Jenaii yacTille pearye Ha 30BHIIIHI MOJITHYHI,
MeliiiHI # eKOHOMIUHI IMIYJIbCH, BTpadalouu BHYTPILIIHIO METOJIOJIOTIYHY
LUTICHICT, @ 3HaYHA YaCTHHA KPUMiHAJbHO-IIPABOBOTO 3MICTy (hakTHYHO
MEPEHOCUTHCS JI0 MO3aKOIEKCHUX akTiB [2, ¢. 55-56].

JoxTpuHa, 3aranpHi npuHOMNM, cyfaoBa mpakrtuka €CIUI, Cymy €C
ta MKC, crangaptu FATF BUKOHYIOTH pOJIb «CKEJIETY» CHUCTEMH,
mo yTpumye ii Big posmamy, IpoTe 3aIMIIAIOTHCS KOHIENTyalbHO Heped-
JIEKCOBaHUMH 1 ()OpMabHO HEBH3HAHUMH SIK IDKEperaa KPUMiHAIBHOTO
npasa.

Y mnomwuni igeonorii MKC nmoauHOUEHTpU3M SIK  (yHIaMEHTajIbHA
3acaja MeperykyeThesl 13 MPUHIUIIOM 1HIUBIAYAIbHOT BUHU Ta KOHIICIIIIIE0
Rechtsgut (oxopoHtoBaHOro 61ara) y cucTeMi KpUMiHAIBHOTO mpasa. SIKIIo
MKC 00rpyHTOBYE CBOIO JICTITUMHICTh Yepe3 3aXUCT TiTHOCTI KOHKPETHOI
0co0M Bil HaWTSDKYMX 3JI0YMHIB, TO HAIlOHAJIbHE KPUMIHAIBHE IPAaBO
B yMOBax aeKTHBHOI KpHMiHami3amii PU3WKY€ MiIMIHHTH 3aXUCT 0COOH
VOPaBIiHHSAM CYCIUTEHIM CTPaXOM.

[Min adekTHBHOIO KPUMIHATI3AIIEI0 PO3YMIETHCS IPABOTBOPUICTD, IETEP-
MiHOBaHa E€MOIIIfHUMH XBWISAMH CTpaxy, THiBy, oOypeHHS Ta CKOpOOTH,
0COOIMBO XapaKTePHUMH JJIsl YMOB €K3UCTeHIIHHOI 3arpo3i [3, c. 132].
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CaMe TYT BUSBISIETHCS TIHOWHHHNA 3B'SI30K MIX iCONOTIYHHUMH BHUMi-
pamu MKC 1 mpo0iemarnkoro iHTYiITUBHOrO Ta a()eKTHBHOTO KpHMi-
HaJILHOTO NpaBa Ha HalliOHAJIBHOMY PiBHI B €BPOIHTErpaL[ifHOMY KOHTEKCTI.

[Mpunnun B3aemoponoBHroBaHocti (complementarity) MKC, mo po3ris-
JIA€ThCS SIK «iJICOJIOTIUHE TI0JIe OMTBM» MK KOHKYPYIOUMMH KOHIICTIIISIMA
CIpaBeNTUBOCTI W cyBepeHiTeTy [1], Mae Oe3mocepenHili aHaioOr y BiTHO-
CHHAX MK YKPailHCBKMM KPUMIHAIBHUM IIPAaBOM 1 MDKHAPOAHHUMH Ta €BPO-
neiicbkumu  3000B's13anHsMu.  TpukytHuk TCL-ECL-ICL (TpancHamio-
HaJIbHE, €BPOIIeiiCbKe Ta MiKHapOAHE KpHMiHaJIbHE MpPaBo) (GopMye HOBY
apXITeKTypy 3O0BHIIIHIX OOMEXEHb IS HAI[IOHAIBHUX 3aKOHOJABIIIB
[4, c. 159-160, 6; 7].

[pakruka €CIIJI, MKC, xoHBeHIiitHi 30008's13aHHs ¥ cTangapta FATF
MepETBOPIOIOTHCST Ha (DaKTHYHO OOOB'SI3KOBI, Xo4ya (hopmanbHO Hekoaupi-
KOBaHi, JUKepena opieHTalil Uil 3aKOHOIaBIs i paBo3acrocyBava. Y cdepi
MPOTHIii BITMUBAHHIO KOIITIB ISl CUTYAIlis BUSBISETHCA K IOPHCIUKITIIHA
ACHUMETpIish» MK MMOJATKOBHM, OAHKIBCHKAM, KPHUMiHATBHAM 1 CaHKIIHHUM
pEeRUMAMHL.

Kontexcryansai moporu MKC, 1m0 yTBOPIOIOTE HOPMAaTHBHHH BaKyyM
MK MDKHApOTHHM 1 TpPaHCHAIOHANBFHUM KpPUMIHATBHMM mpaBoM [l],
MAaIOTh CBil aHAJOT y PO3pHBI MiK KOAN(DIKOBAHNM KPHUMiHAIHHAM IIPABOM
VYkpaiHu 1 103aK0AeKCHUMH KapajJbHUMH MEXaHI3MaMH.

CankiiiiHe 3akoHOMaBCTBO Bia pesomonidn A OOH mo ykasis Ilpe-
3uJeHTa YKpaiHu, aHTIBIIMUBHE-PETYJIOBaHHS y €BpOINEHCHKOMY KpUMi-
HaJIbHOMY IIpaBi, CIeliajibHe 3aKOHOJABCTBO PO KOJIA0OpaIioHi3M 1 3710-
YHHU TPOTU OCHOB HAIIOHAIBHOI OE3MeKH — yCi Ili MACUBU HOPM (PYHKIIIO-
HYIOTb Yy «CIpUX 30HaxX», J€ BIJCYTHI YiTKi JOKTPHHAJIBHI KpuTepil
PO3MEXYBaHHS KpPHUMIHABHOI Ta aIMIHICTPAaTUBHOI BIAIIOBITaIBHOCTI,
MPOMOPIHHHOCTI CaHKIiN 1 goTpuMaHHs npuHnumy ultima ratio. B ymoBax
BOEHHOTO CTaHy Il 30HH pO3LIUPIOIOTBCS i THCKOM IHTYITUBHUX
1 a)eKTUBHUX 3aKOHOJABUMX IMITyNsCiB. OcoOMMBOi Barm HaOyBae 4eTBep-
Tuit igeonoriuanii Bumip MKC: cTtpykrypHa ciinmora A0 KOPIIOpAaTHBHHUX,
MEpEKEBHX Ta aAJIrOPUTMIUHUX cy0'ekTiB [1].

VY KOHTEKCTI BiJNOBINAIBLHOCTI KOJEKTUBHHX CYO'€KTIB y KpWUMIiHAIb-
HOMY MpaBi, 0 € NPEJMETOM OKPEMOTO JIOCIiKeHHS [3], cTae OYeBHIHUM:
ani MKC, ani HarioHaJIbHI CHCTEMH KPHUMIHAJIBHOTO TpaBa HE BHPOOWIIN
aJICKBaTHUX MEXaHI3MIB pearyBaHHS Ha HOBI (OpPMH OpraHi3oBaHOI
3JI0YMHHOT AISUTBHOCTI, 1€ «JIIOAMHOLEHTPUYHA» Hapaaurma iHAuBiayaIbHOT
BUHU CYNEPEUYHTh PeajlisiM PO3IOALICHOI, alrOPUTMIYHO OMOCEPEIKOBAHOT
mkomu. Llsg cynmepedHicTh HaOyBae OCOONMBOI TOCTPOTH B KOHTEKCTI
pO3CITiTyBaHHS BOEHHUX 3JIOYHHIB, J¢ 3JI0YMHHA MOBEHIHKA € MPOLYKTOM
CHUCTEMHUX IHCTUTYIIHHHX pillleHb, a HE JWIIe iHAWBITyaTbHHUX BOJBOBHX
aKTiB.

118



Ientpanpha rinotesa Harmiol kouremniii «beyond codification» nonsrae
B TOMY, WO IHCTUTyHiHHE BU3HAHHSA W CHCTEMHa iHTerpamis Hekoaudi-
KOBaHUX JDKEpell SIK CTPYKTYpHHX OOMEXEHb IHTYITHMBHOI Ta a(eKTHBHOI
KpUMiHami3aIii € HeoOXiTHOK YMOBOIO pAIliOHAIBHOI, IIHHICHO OpPi€HTO-
BaHO{ KPHMIHAJIBHOI MOJITHKH B YMOBAX BiliHH, IIOCTBOEHHOT PEKOHCTPYKI|
Ta €BPOIHTETPAIIii.

HexonungikoBani mkepena: NOKTPHHA, 3arajbHI NPUHIWIHN, TpPaKTHKa
€CIUI, Cyny €C, MKC, craumapti FATF, acquis €C BHKOHYIOTH TpH
kmo4oBi ¢yHkuii. KorHiTiBHA (yHKIIS monsArae y BUPOOJICHHI MOHATIHHOI
citku (Rechtsgut, inmuBinyanbHa BHHA, MPOMOpLiitHicTs, Ultima ratio), mo
JIO3BOJISIE BIAPI3HATH JOIUIBHI KpUMiHami3auii Bij momyiictuuHux. OOme-
JKyBasibHa (yHKIis 3a0e3nedyye QiapTpamiro eMOUIHHMX 3aKOHOJABUUX
IMIyJIBCIB 4Yepe3 CTaHTapTH NpaB JIIOAWHM M TNPHHIMIIA BEPXOBEHCTBA
npasa. JlerituManiiiHa (QYHKIIS TpPOSBISIEThCS Y 3MaTHOCTI Hekoaui-
KOBaHUX JDKEpeN Ha/JaBaTH KPUMIiHAIBHIHN MONITHII apryMEHTOBaHE i my0-
JiYHO OOIPYHTOBaHE BHIIPABIAHHS, BHUXOASYM 338 PaMKH HOJITHYHOL
JIOIUTBHOCTI [6].

Ineomoriunnii ananiz MKC kpi3p mpusmy JOIuHOUEHTpH3MY [1] min-
TBEPIKY€E: camMe KOJH CyA abo 3aKOHOAABEIb BiIPHUBAETHCS BiJ MPHHIUILY
3aXUCTy TiAHOCTI KOHKpPETHOI JIOAWHHW W minMiHsge ii aOcTpakTHUMH
iHTepecaMH JIep)KaBU, KOJEKTUBY 4M «Oe3nekw», MpaBo Iepectac OyTh
MIPABOM 1 ITEPETBOPIOETHCS HA IHCTPYMEHT YIIPaBIIiHHSI.

Hns Ykpainu, e B yMOBaX BOEHHOTO CTaHy 3aKOHOJABUM IIPOLIEC
JIEMOHCTPY€ YHWCIJICHHI O3HaKM adeKTHBHOI KpuMiHami3amii (Bix cHMBO-
JYHUX KpUMiHaJi3amid 10 TinepKpuMiHaNi3alii OKpEeMHX IisiHb) yCBiIOM-
JIeHHS 1i€i 3aKOHOMIPHOCTI € NPUHIMIOBO BaKJIMBUM. 3aKOHOIPOEKTH,
mo (QOpMYIOTBCSA K peakilisi Ha Pe30HAaHCHI MOMil MiJ THCKOM iHpopma-
MifHUX KaMIlaHiil i CYCHUIBHOTO 3allUTy Ha «KOPCTKY CIIPaBEUINBICTHY,
NOCHJIIOIOTh CaHKIi 0e3 HaJeKHOTO EMIIPHYHOTO Ta JOKTPHHAIBLHOTO
oOrpyHTYyBaHHA, mo cynepeunts crangaptam €KIIJI i Pumcekoro craryry
[5, c. 165-166].

TpaHcHaIiOHaIBHI BUKIHKH, IO iX BHCBITJIIOE JOCHIHKCHHS 11€0J0Til
MKC [1], mneperMHarOTbcs 3 OUHAMIKO KPHUMIHAJIBHOI TONITHKH,
MPOaHAII30BaHOI0 B KOHTEKCTI TPaHCHAIL[IOHAILHOTO KPUMIHAJIBLHOTO IpaBa
[4;7].

30KkpeMa, BiJIOBIIANBHICTh 32 3JI0YMHHU, BUMHEHI B yMOBax 30pOHHOTO
KOH(JIIKTY, HEPIZKO HE BKJIQJAETHCS HI B TPAJHULINHHI paMKH HalliOHAIBHOTO
KpUMiHaNBHOrO TIpaBa, Hi B cucremy MKC, CTBOPIOIOYH «IIPOBAIN»
y mpuTsarHeHHi 10 BignosigameHOCTI. Cranmaptu TCL, Brmouaroun FATF,
Konsennito OOH mpoTtn TpaHCHamiOHAIFHOI OpraHi30BaHOI 3IOYHMHHOCTI
Ta Taxy3eBi KoHBeHLIi Paam €Bpomu, (GopMyrOTH «M'AKEe» HOpPMAaTHBHE
cepermoBumie, MmO (AKTUYHO 3YMOBJIIOE KPHMiHANi3amidHI  PpIlIeHHS
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HalliOHAIFHOTO 3aKOHOJABIA, HE Oyayud (hOpMaibHO IHKOPIIOPOBAaHUM
JIO CHCTEMH JDKEpeJT KpUMIHAIBHOTO 1paBa Y KpaiHu.

[MincymoByroun, konuenuisi «beyond codification» mporonye po3ris-
JaTH YKpalHChbKE KpHMiHAlIbHE MpPaBO He SK 3aMKHEHY KOIH(iKOBaHY
CHUCTEMy, a SK BIIKPHUTY apXiTeKTypy, B sKiii Hekoau(ikoBaHi JKepena
BIAIrPalOTh POJIb CTPYKTYPHUX 0OMEKEHB JIepKaBHOT KapalbHOI BIIaIH.

Hocnimxenns izeomorivanx BuMipie MKC [1] miaTBepmkye: TroanHO-
HEHTPHU3M 5K (yHIaMEHTaNbHA IIHHICTh, IPHHINAI B3a€MOIOMOBHIOBAHOCTI,
MOTOJIAHHS HOPMATHBHUX BaKyyMiB 1 pO3MIMPEHHS MapaAuTMH BilMOBiIaIb-
HOCTI € THMH OCSIMH, HAaBKOJIO SIKHX Ma€ po30yIOBYBaTHCS 1 HalliOHAIbHA
KPUMiHAJILHO-TIPAaBOBA CHCTEMa B YMOBAaX €BPOIHTErpamii Ta MOCTBOEHHOT
PEKOHCTPYKIIIi.

[HCTHTYLIfiHE BU3HAHHSA Ta METOAOJIOTIYHE OCMHCICHHS HeKoaudi-
KOBaHUX JKepell € MepeyMOBOIO TOTo, 1100 KpUMiHaIbHE NMpaBo YKpaiHu
3aJIMINATIOCS IPaBOM 3aXHCTy CBOOOIM, a HE NPABOM YIPABIIHHS CTPAXOM,
1 BIITIOBIAaI0 MXKHAPOIHUM Ta €BPOIIEUCHKAM CTaHAAPTaM.
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IMIPABA 1 CBOBOAU V. HAIIIOHAJIBHA BE3IIEKA:
BAKJINBICTDb YPAXYBAHHSA KOHTEKCTY

®Dyeii Tersina IBaniBHa
KaHouoam 1opuoudHux Hayx,

HA4anvbHUK 8I00LLY HAYKOBUX O0CTIONCEHb NPODIeM CYOOHUHCMEA
ma HAyKoB8O-MemoOUdHo20 3abe3neuents cy00iecbKkol oceimu
Hayionanvua wkona cyooie Yrpainu
m. Kuis, Yxpaina

T'onosa €CILI Marriac 'itomap, Buctynaroun y Bepxosaomy Cyni mig
gac BigkputTss MixrHapomaHoi koH(pepenmii «Hamionamsri cyan ta €CILI:
POJIb KOXKHOT'0, B3aEMOIisI, liaJior», HaBiB crpaBy «bop3ux nporu Ykpainm»
SK TIPUKIJIAJ HEOOXiIHOCTI BpaxOBYBAaTH ICTOPUYHHM, COIIaJbHUI 1 mOIi-
TUYHUH KOHTEKCT, 30KpeMa MpHU BHUPIIIEHHI NPOOJIIEMH Cy4acHHX BUKIIUKIB
Jiep KaBHii Oe3merti, 1110 BUHUKAIOTh YHACHIIOK BiiCbKOBOrO KOHpIIKTY [1].
Lle He BUIAETHCSI BUIIAKOBICTIO, 1 HE CHPUIMAETHCS — 3 OTJIILY Ha YXBalIy
€CIUI mono wenpuidHsTHOCTI 3asBu Ne 11575/24 [2] — sk «KOMILTIMEHT»
nepkapi. HaBnaku, cripaBa «bop3ux mpoTd YKpaiHH» 3acIyrOBYE peTellb-
HOTO aHaJi3y IepeayciM 3aBIsSKH IPYHTOBHOCTI MOTUBYBaHHS Cyay.

3asBHHMK CKapXKHMBCS Ha Te, LIO 3aKOHOAaBYa 3a00opoHa Ha IyOuivHe
HOCIHHS T€OPTiIBCHKOI CTPIUKU € BTPY4aHHSIM B HOro cBoOOMY BHUpPaKCHHS
mormAniB, rapantoBaHy cr. 10 KoHBeHmii mpo 3axucT mpaB IOIWMHU
i OCHOBOIIOJIOKHUX cB0OOA (mayi — KoHBeHIIis), MpaBo Ha MoBary A0 MpH-
BaTHOro *)uTTA (cT. 8§ KonBeHuii), a Takox (y noexnanti 3i ct. 14 Konsenii
ta c1. 1 [IpoTokony Ne 12 no KonBeH1iii) € AMCKpUMIHALIITHOIO 32 03HAKOIO
STHIYHOTO TOXOMKEHHs [2, . 34].

Po3risnaroun 3acToCyBaHHS CBOiX yCTaneHUX NpHHIuMIIB 3a cT. 10 Kon-
BeHIIi1 10 oOcTaBuH mi€ei cnpasu, €CIJI ninkpecnus, mo-nepiie, CBOE 0C00-
JIMBE CTABIICHHS O TATApsl TOTATITAPHOI (KOMYHICTHYHOI Ta HAL[UCTCHKON)
CMaANINHH, SIKY TEepeKWITH MEBHI Jep)KaBu, Ta HaBiB HU3KY CIpaB, y SKUX
BiH BXE pO3TJLAaB 3aXOIH, CIPSIMOBAHI Ha IUCTAHIUIOBAHHS BiA i€l
CITaNIMHA, BKIIOYAr0Y 3a00pOHy TIEBHHX CHMBOIIB, sik-oT Zhablyanov v.
Bulgaria (zastBa Ne 36658/18) ta Nix v. Germany (yxs.) (3assBa Ne 35285/16).

121



Iono reopriiBepkoi crpiukn, €CIIJI Big3HaumB sk i AOBry icropiro
[2, m. 49], Tak i BIi3HABaHICTh Ta CUMBOJI3M Y CYYacCHIH JepiKaBi-arpecopili:

«50. HaiironosHime, oJjHaK, OY€BUIHO, 110 TPAAMWIIis HOCIHHS T€OpriiB-
CBKOI CcTpiukm Oyia yBi4HEHa B cydacHid Pocii, i BOHa cTana BIi3HaBaHUM
1 CHIIbHUM CHMBOJIOM HE CTLTBKH ITOB’S3aHUM 3 J[pyTOl0 CBITOBOIO BilfHOIO
1 PagsHCBHKOIO apMi€l0, CKITBKM TOB’S3aHUM 3 CIPHUUHSATOI POCIHCHKOIO
BIICEKOBOIO J00JIECTIO 1 Haaaep)kaBoro. Y mpomy KoHTeKCTi Cyn 3BepTae
yBary Ha €JIIEMEHTH, SKi CBiI4aTh HpO Te, MI0 TEOpriiBChbKa CTpiuka
BUKOPHCTOBYBAJIacsl K pO3Mi3HABANBHUNA 3HAK Tiag dac OOHOBHX mid
y cxigHux perioHax Ykpainu, moumnatoun 3 2014 poxy. Hanpukman,
Ha BUKOPHCTAaHHS CTPIYKM CHJIAMHU, II0 MPOTHUCTOATh Ypsinay YKpaiHu
B JloHenpkit Ta JlyraHcekiii 00NacTAX, TOCHIANKACS MiDKHAPOIHI
cnocrepirayi (guB. myHKT 33 Bumie). [licns BroprHeHHS B YKpaiHy
B moroMy 2022 poky TreopriiBCbka CTpiuka TaKOX CTajla IOIIMPEHUM
CHUMBOJIOM, SIKU BHKOPHCTOBYIOTH POCIHCBKiI BiiicbkoBi. BomHowac s
GaraTpox JozeH, 0cCOOMMBO MOCTPaXXKJANX, BOHA CTajla CHMBOJIOM CTPaXK-
JIaHb, SKi COPUYMHUIIA POCIICEKA arpecis.

51. 3 ormanmy Ha 1e, reopriiBchbka CTPiYKa € CHIBHUM CHMBOJIOM, IO
ACOILIIOETRCS 3 arpecopoM, i BBEACHHS 3a00poHM Ha il HOCIHHS Ma€ YiTKy
MPUB’SA3KY 10 ApaMaTHYHUX MOJiH, 10 BIUIMBAIOTh Ha KpaiHy. He moxkHa
CKa3aTy, 110 3 IUTMHOM Yacy BOHA CTajia 3aifBOI0 UM HEIOPEYHOM0. [...]» [2,
m 52; 3, c. 121].

Binrak, sBucaoBok €CIIJI, mo «Cyn He Ma€ MmiCTaB CTABUTH Il CyMHIB
B)XJIMBICTh Ta IIUPICTH 3YCHJIb YKPaiHCBKOTO ypsiay IIOJO BHPIIICHHS
npoOeMH CydacHHX BHUKIWKIB JepKaBHIH Oesremi, CHPUYMHEHHX
BIICRKOBUM KOHGIIKTOMY [2, 1. 52; 3, c.121] He nwuime miaTBEpPIKYE
BiIMOBITHICTE Mi YKpaiHW sK Aep KaBU-BIAMOBITAYKA Y Wil CIIpaBi BUMO3i
«HEOOXIMHOCTI B JEMOKPATHUYHOMY CYCIUTBCTBI», 30KpeMa, «HAraibHIH
CYCIUTBHIN TOTPeOi» K 11 CKIaMOBiH, alle W y3TOKYEThCA 3 TIOMEPEIHBOIO
npaktukoio €ECIL.

CrocoBno ct. 8 Konsenmii, €CILJI 3ayBakuB, 10 y Iii cCrpaBi 3asBHHK
He JIOBiB, 1[0 OCKap)KyBaHa 3a00pOHa 3aBJajia HOMY IYIHIEBHHX CTPaXKIaHb
YM IHIIUM YMHOM BIUTMHYJa Ha cdepy HOro MpUBaTHOIO >KUTTS TaKUM
YMHOM, [0 CTAHOBWJA «BTPYyYaHHS» y po3yminHi cT.8 KoHBeHiii.
Moro 3asBM 3 1HOrO HPHBOAY NOCHTH JAKOHIUHi, 1M03GaBNeHi neraneii
1 0OMEXKYIOThCS JIMIIE TUM, L0 3200pOHA Ha HOCIHHS Te€OpriiBCHKOT CTPIUKH
He JI03BOJIMJIA MOMY IOKa3aTH, IIO0 BiH HAaJEXHTh A0 CiM’i BICHKOBO-
ciy00B1iB [2, r. 58]. TakuM YHHOM, ISl CIIPaBa € BAXKIIUBOIO 3 TOYKH 30PY
okpecneHHsl cdepu nii cr. 8 KonBeHMii, amke X04 HOHATTS «IIpUBaTHE
JKUTTSD» € JIOBOJII IIMPOKMM 1 HE Ma€ BHYEPITHOTO BH3HAYECHHS, K BiIOMO,
«3aCTOCOBHICTH CTATTi 8 BH3HAYAIACh Y JESKUX KOHTEKCTaX 3a JOIIOMOTOIO
TECTy Ha cepio3HicTs» [4, c. 28, m. 93], i muTanHs 3a cT. 8§ KoHBeHIii Moxe
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BUHHMKHYTH, «SIKIIO OCKap)KyBaHMH 3axiJ mMae abo MOXXe MaTH CepiHo3Hi
HETaTUBHI HACNIJKH JUIS MPUBATHOTO XHUTTS ocobw» [5, m. 107]. Oxnax
piBeHb cepio3HOCTI, MNOB’s3aHWII 13 3a00pOHOI0 MYOJIYHOTO HOCIHHS
TEOPTiiBCHKOT CTPIUKH, Ta HE3PYYHOCTi, SKHX MIr 3a3HATH 3asBHUK,
HE € TIOCTaTHIMH, 100 IMOCTAJIO MUTaHHsA 3a cTaTrTrero 8 Konsentii [2, m. 59].

Takox €CIIJI BH3HaB SIBHO HEOOIPYHTOBAHOIO W YAacCTHHY 3asBH, SIKa
CTOCyBaJIacsi CKapr Ha TUCKPUMIHAINIO 32 03HAKOIO €THIYHOTO ITOXO/IKEHHS.
Cyx nifimoB BHCHOBKY, IIO OCKUIBKH 3a00pOHa HOCIHHS TeOpTiiBCHKOT
CTPIYKH CTOCYETBCS BCiX OCi0, SIKi MPOXKMUBAIOTh B YKpaiHi, HE3aJEKHO Bif
iXHPOTO TPOMAJSHCTBA YW ETHIYHOI'O MOXOJDKEHHS, TO 3asBHHK HE Mae
MIJICTaB CTBEp/KYBaTH, IO BiH 3a3HaB OyIb-SIKOTO OCOOJHMBOTO ITOBOJ-
JKCHHS, BIIMIHHOTO BiJ{ TOTO, IO 3aCTOCOBYIOTHCS IO OYJb-SIKOi 1HIIO{
ocobu.

I'eopriiBchKa CTpiuka — HE €JMHUM CHMBOJ, MOB'SI3aHUH 3 TOTATITAPHAM
MHUHYTUM. [0 TIpHKIamgy, «pa3oBa TPOIIOBA AOMOMOra a0 5 TpaBHSA
BeTepaHaM BilfHWY», 3ampoBajpkeHa B 1998 pori 3 iHINIATHBH JEMyTaTiB-
koMmyHicTiB 3akoHOM Ne 367-XIV [6], sk CBigUaTh CTEHOTPaMU IUICHAPHIX
3acimanp BepxoBHoi Pagm VYkpainm momo il mpudHATTS, Mama diTKe
iIe0IoTiYHEe Ta CHMBOJIIYHE 3HAYEHHS: IepIla 3acTyIHHUI MiHICTpa Iparli
Ta COWiaJbHOI NONITHKM YKpaiHW, sKa 3Bepraja yBary JIemyTaTiB
Ha BIJICYTHICTh KOIUTIB /Ui (DiHAHCYBaHHS TaKOi 3aKOHOJABUOI iHIIIaTHBH,
BOJTHOYAC HATOJIONIyBaja, IO «Hi B KOTO HEMa€e CYMHIBIB IIOJI0 MOpPAJIBHOT
uinn  1iei mompaBkm» [7]. Tomy 3amina 3akonom Ne 2983-1X [8]
miei gomomorn Ha rpomoBy Bumiary no Jus Hesanexnocti Ykpainu
yJacHHKaM OoOHOBMX [iif Mana He MeTi He JMIIe BIIAHYBAaHHS MYXXHOCTI
Ta repoi3My 3aXHCHHKIB HE3aJIe)KHOCTI 1 TEpUTOpiabHOI IiTicHOCTI YKpai-
HH, CIIPUSIHHS TTOANIBIIOMY 3MIIHEHHIO TTATPIOTUYHOTO AYXY y CYCIUIBCTBI,
a M TakoXX 3aCyKCHHS KOMYHICTHYHOTO Ta HAIliOHAJ-COIialiCTHIHOTO
(HaMCTCHKOTO) TOTATITAPHHUX PEKUMIB (II. 1 TIOSCHIOBAIBHOT 3ammiucKu) [9].

Binrak, cmpaBa «bop3ux mporn VYkpaiHW» € HAOYHHM TPHKIAIOM,
10 HEe KOKHa 3a00pOHA € BTPyYaHHSIM y IIPaBa i OCHOBOIIOJIOKHI cBOOOAH,
i THM Taye — TMOPYIIECHHSM KOHBEHLIMHMX cTaHaapriB. Mexi Mix
OCHOBOITOJIOKHIMHU IIpaBaMu i CBOOOJAMH, 3 OJHOTO OOKy, Ta «HEOOXin-
HICTIO B IGMOKPATUYHOMY CYCHUIBCTBI» iX 0OMEXeHHs, 3 1HIIOTO, € TOBOJI
yiTkuMH. Binrak, nepekinan ykpaiHcekoio MoBoro yxBamu E€CIII mpo
HenpuUHATHICTE 3asBu bop3ux [3, ¢. 110-122] copusitume ii mmpiiomy
3aCTOCYBaHHIO, YPaXOBYIOUH aKTYyaJlbHICTh MUTAHHS HAIlOHAJIBbHOI Oe3rexn
B YMOBaX TPHBAIOYOT'0 3aXHCTY JIep>KaBH BiJ] 30poifHOi arpecii.
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OUP®POBI MEXAHI3MMU ITYBJITYHOI'O YITPABJIIHHSA
TA ITPABO HA IPUBATHICTbD
B YMOBAX BO€HHUX BUKJIUKIB

Yanadiesa Mapisim P3aiBna
KaHOuoam 1opuoOUdHUX HAYK, HAYKOBULL CRIBPODIMHUK CeKmopy
MYHIYUNAIBHO20 NPABA MA MiCYe8020 camo8psa0y8aHH s
Haykoso-0ocnionuii incmumym Oepaicasnozo 6y0isHUuymea ma Micyeéo2o
camospsioysanns Hayionanvnoi axkademii npasosux nayk Ykpainu
M. Xapxis, Ykpaina

CyyacHuii pO3BUTOK YKpaiHCBKOI JA€pKaBH XapaKTepH3yeThCsS MacIuTad-
HUMH TpaHCHOPMAIHHUME TPOIECaMH, ITOB’SI3aHUMHU 3 MH(POBI3aIi€I0
myONiYHOTO YIpaBIiHHA, peOpMYBaHHSIM CHCTEMH ITyOJIYHOTO aMiHi-
CTPYBaHHS, aJanTalli€l0 HAl[lOHATFHOTO 3aKOHOJABCTBA JIO0 €BPOIEHCHKUX
CTaHAapTIB Ta HEOOXIAHICTIO 3abe3nedeHHss (YHKIIIOHYBaHHS JepKaBHOTO
MeXaHi3My B YMOBaX BOEHHOTO cTaHy. [loBHOMacmTabHa 30poifHa arpecis
pociticekoi Qeneparii mpotn YKpaiHM CYTT€BO BIUIMHYJa Ha Bci chepu
CYCHIUIBHOTO JKUTTS, 3yMOBHBIIN MOTPEOY y LIBHIKOMY MPHHHATTI yIpaB-
JIHCHKUX PillleHb, MOJIEpHi3allii MexaHi3MiB B3a€EMOIiT A€pyKaBH 1 TpOMaisiH,
a TaKoX BIIPOBAUKEHHI HOBITHIX LU(QPOBUX TEXHOJOTIH Yy [isUTBHICTH
OpraHiB IyOJIIYHOT BITaH.

Y cyudacHMX yMoOBax LU(pOBi3alis IMyONIYHOrO YNpaBIiHHS CcTaja
He JIMIIE eIeMEHTOM MOJIepHi3alil epKaBH, a i BaKIMBUM IHCTPYMEHTOM
3a0e3neueHHs 11 CTIMKOCTI, Oe3mepepBHOCTI (YHKIIOHYBAaHHS Ta 3AaTHOCTI
OTepaTHBHO pearyBaTd Ha Kpu3oBi BUKIMkH. Came mu(pOBI TEXHOIOTIi
JO3BOJMIM YKpaiHi 3a0€3MeYuTH JOCTYI TPOMAJSH A0 aIMiHICTPaTHBHHX
1 COIllaJIbHUX TOCIYT HaBiTh B yMOBaX aKTHBHHUX OOWOBHX Jil, MacOBOTO
BHYTPIIIHBOTO TIEPEMILICHHS HACEIICHHsS, pPyWHYBaHHA 1H(pacTpyKTypu
Ta 3HAYHOTO HABAaHTAXXCHHS Ha OpPraHU JEpXKaBHOI BIIAIM W MICLIEBOTO
CaMOBpSITyBaHHS.

BripoBakeHHsI €1EKTPOHHOTO YpsITyBaHHS, aBTOMAaTH30BaHHUX JIepKaB-
HUX PEECTPIB, CUCTEM €JEKTPOHHOI ifmeHTH(iIKalii 0coOHM, eIeKTPOHHOTO
JIOKYMEHTO00ITy, nu(ppOBUX aaMIHICTPATUBHUX Ta COI[AJIbHUX CEPBICIB
CTaJO BAKJIMBUM €TallOM PO3BUTKY CY4YacHOTO IyOJIYHOTO YHpaBIIiHHS.
OcobnuBy poiab y [bOMY TMporeci BimirpaioTs 1u¢ppoBi mmardopmu,
SKi 3a0€3MeUyI0Th ONEePaTUBHICTh KOMYHIKAIii MiX Jep:KaBOI Ta rpoma-
JSIHAMH, CIIPOLIYIOTh TPOLEAYPH OTPHMAaHHS IMyOJIYHHUX MOCITYT, COPHUSIOTH
MiABUINEHHIO MPO30POCTi MiSNIBHOCTI OpraHiB BiIaad Ta (QOPMYIOTh HOBI
MeXaHI3MHU peaizalii IpaB JIOIUHH.
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BonmHowac po3BuTOK IM(POBOrO IMyOJIIYHOTO YHpABIIHHS CYHNPOBOJI-
JKYETBCSl BHHUKHEHHSIM HOBHX TPaBOBUX BHKJIMKIB, ITOB’SI3aHUX 13 HEOOXi-
HICTIO 3a0€31eUeHHS HAaJIEKHOTO PIiBHS 3aXUCTY IPaB JIIOAWHHU B IUPPOBOMY
cepenoBumi. OHUM 13 HAHOIIBII Yy TIIMBUX aCHEKTIB LUQpoBizalii € mpoo-
JeMa 3a0e3NeyeHHs IipaBa Ha IPUBATHICTh Ta 3aXHCTY MEPCOHANBHUX TaHHX
rpoMaasH. Y Cy4acHHX yMOBax JAep)kaBa HaKONMHMUYye 3HAYHI MAacCHBH
iH(popmarii mpo ocoly, BKIIOYAIOYH NEePCOHANbHI, 010METPHUYHI, COIiaIbHI,
MeanyHi Ta iHOI KoHGiAeHmiiHI nami. Taka koHIeHTpamis iH(opmarii
CTBOPIOE SIK HOBI MOJJIMBOCTI JJIsi €(peKTUBHOTO MyOIYHOTO YIpPaBIiHHSA,
TakK 1 CyTTEBI PU3UKH MOPYIIEHHS MpaBa JIOAWHHU Ha IPUBATHICTb.

Oco0a1BOT aKTyaJIbHOCTI 3a3HaueHa MpodiieMa HaOyBae B yMOBaX BOEH-
HOTO CTaHy, KOJIM ITHUTaHHs HaIlliOHAJBFHOI Oe3MeKu 00’ €KTUBHO TOTPEOYIOTh
MOCHJICHHS! KOHTPOJIBHUX (YHKIIH Jep>kaBH, MOHITOPUHTY iHpOpMamiiHOTro
MIPOCTOPY, YAOCKOHAJICHHs cucTeM IudpoBoi ineHTH]IKaIil Ta KOOpIUHALIT
ISUTBHOCTI JIep’KaBHUX OpraHiB. 3a TaKWMX yMOB BHHHKAa€ HEOOXiTHICTH
BU3HAYCHHS MEX JOIYCTUMOrO BTPYYaHHs JepikaBu y cepy NpUBATHOTO
KUTTA 0coOHM, a TaKoX 3a0e3medueHHs OajdaHCcy MK morpebamm Oe3meku
JepKaBU Ta FapaHTiAMH (yHIAMEHTAIBHHUX IIPaB JIIOANHH.

[IpaBo Ha MPUBATHICTH € OJHUM i3 KIIIOUOBHX EJIEMEHTIB CHCTEMH IIPaB
JIOAWHU Ta JEMOKPATHYHOTO IMpaBomnopsaKy. Biamosimao mo cr. 32 Kon-
cTuTylil YKpaiHu HIXTO HE MOXKE 3a3HaBaTH BTPY4aHHS B 0COOHCTE 1 CiMeii-
HE JKUTTSA, KpiM BHIIAAKiB, mependadeHux KoucTturymiero Ykpainu [1].
KoHcTutywiiiHi rapaHTii mpaBa Ha NPUBATHICTh TAKOX IepeadadaroTh 3a00-
pOHyY 30upaHHs, 30epiraHHs, BUKOPUCTAHHS Ta MOIIMPEHHS KOHDIICHITIHHOT
iHpopMmartii npo ocoOy 0Oe3 il 3rojau, 3a BHHSATKOM BHIIQJIKiB, BU3HAUEHHX
3aKOHOM 1 JIMIIIE B iHTEpecax HalliOHAIBHOI Oe3IeKH, EKOHOMIYHOTO J0Opo-
OyTy Ta IpaB JIIOIUHH.

[Monoxenns KoncTuTymii YKpaiHM y3TODKYIOTBCS 3 MIKHAPOIHUMH
cTaHmapTamu y cdepi 3axuCTy NpaB JIOJHHH, 30KpeMa i3 MOJIOKECHHIMHU
KonBenmii mpo 3axucT mpaB IIOAWHA 1 OCHOBOIOJOXXHHX CBOOOI,
BIATIOBIHO 1O SIKOT KOKEH Ma€ IIPaBO Ha IOBary I0 CBOTO HPHBATHOTO
1 CIMEIHOTO JKUTTS, XKHTJIA Ta KOPECHoH eHIil. BogHouac HaBiTh B yMOBax
HaJ3BUYaliHMX a00 BOEHHUX OOCTaBUH OyJb-sIKe BTPy4YaHHS Jep>KaBU
y cdepy NpUBaTHOCTI MOBUHHO BiJIIOBIIATH MPHHIMIIAM 3aKOHHOCTI, HE00-
X1THOCTI, TPONOPLIHHOCTI Ta OOTPYHTOBAHOCTI.

VY xonTekcti nudpoBizanii my0IivHOro yrpaBiIiHHSI OCOOJMBOTO 3HAYEH-
Hs1 HaOyBalOTh IHMTaHHS [IPABOBOTO PEryJIIOBaHHS BUKOPHCTaHHS €JIEKTPOH-
HUX peecTpiB, OOMiHY iH(OpMAIieF0 MK OpraHaMH Aep>KaBHOI BIAJH,
(DYHKITIOHYBaHHS CHCTEM ENEKTPOHHOI imeHTH(ikamii Ta 3aXHCTy mepco-
HATGHUX JaHUX. AKTHUBHHHA pO3BUTOK LH(PPOBUX CEPBICIB mOTpedye
HAJIGKHOTO HOPMAaTHBHOTO 3a0e3ledeHHs MeXaHi3MiB KiOepOe3mekn Ta
3axuCTy iH(opMmarii, OCKUTbBKM B yYMOBax BiffHH JIepkaBHi iH(opMarliiai
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CHUCTEMH CTalOTh O0’€KTOM TOCTIHHMX KibepaTak Ta iH(pOpMAIiiHOTO
BIUIUBY 3 OOKY JiepKaBU-arpecopa.

OpHUM i3 KIIFOYOBMX BHKJIMKIB CY4acHOTO €Tally PO3BHTKY LH(POBOTO
BpSIyBaHHA € 3a0€3MeUYeHHs TOBIpH TPOMAJISH 10 MU(POBUX IHCTPYMEHTIB
nepxkaBu. EdexkTuBHICTE mH(POBUX CEpBICIB OE3MOCEPEIHBO 3aJCKUTH Bij
piBHS BIIEBHEHOCTI CYCIUIBCTBA Yy 3aXHUIIECHOCTI TNMEPCOHAIBHUX JaHHX,
MPO30POCTi MEXaHi3MIB iX BHKOPWUCTAHHS Ta HASBHOCTI MI€BUX TapaHTIH
HEIOMYIIeHHS 3JI0BXKMBaHb 3 OOKy AepikaBuW 4m Tperix oci6. Came Tomy
PO3BHUTOK IU(POBOTO IMyOIITHOTO YIPABITiHHS TOBHHEH CYIIPOBOKYBATHCA
dhopMyBaHHAM €(PEKTHBHOI CHCTEMH IPABOBOIO KOHTPOJIO 3a 0OpOOKOIO
iH(popMarlii Ta 3a0e3MeYeHHAM MU(POBUX MPAB JTHOIUHH.

OcobnuBoi yBaru norpedye amanraiis yKpaiHCBKOTO 3aKOHOAABCTBA 10
€BPOIEHCHKNX CTaHNAPTIB 3aXHCTy IEPCOHAIBHUX IaHUX Y KOHTEKCTI
eBporeiicbkoi iHTerpanii Ykpainu. BaxnuBum opieHtupoM y mii cdepi €
3arampHui periaameHT €Bponeiickkoro Coro3y mpo 3axuct manux (GDPR),
SKUA BU3HAYA€ CyYacHI MPHUHIUIH OOpOOKH TepCOHANBHOI iH(popMarii,
30KpeMa TPUHIMITK TMPO30POCTi, MiHIMIi3amii JaHWUX, IITFOBOTO BHKOPHC-
TaHHS iHGOpMamii Ta BiAMOBiHAaTBHOCTI Cy0’ €KTiB, MO 3AIHCHIOIOTH i
00poOky [2]. ImMmiemeHTarlisi €BpONEHCHKUX CTAaHAAPTIB y HaIliOHAIbHE
3aKOHOJIABCTBO € HEOOXiTHOI0 YMOBOKO (hopMyBaHHS €(EKTHBHOI Ta JIFOIH-
HOLIEHTPUYHOI CHCTEMH LU(POBOTO BPsIIyBaHHs B YKpaiHi.

Kpim Toro, mmdpogizaiis myOIi4YHOTO YIpPaBIiHHS B YMOBax BifHHU
aKTyaji3ye nuTaHHS U(POBOI HEPIBHOCTI Ta JOCTYIHOCTI EIEKTPOHHHX
CepBICIB A PI3HMX KaTeropiil HaceleHHs. 3HA4YHA YacTWHA TPOMAJH,
0c00JIMBO 0COOM MOXMJIOTO BiKy, BHYTPIIIHBO IEPEMIillleHi 0COOH, MEIIKaHII
CUIBCHKHMX TEpPHUTOpPiM Ta PETiOHIB, IO MOCTPAXKIAIN BHACTIJOK OOHOBHX
Iifi, MOKYThb CTHKATHCS 13 TPYIOHOIIAMH Y IOCTYI J0 IU(PPOBHUX aqMiHi-
CTPaTUBHUX Ta COLIAIBHHUX MOCIYT. 32 TaKUX yYMOB Ba)KIIMBOTO 3HAYECHHS
HaOyBae 3a0e3meueHHS HMUQPPOBOI IHKIIO3ii, PO3BUTOK IHM(PPOBOI rpaMoT-
HOCTI HACEJCHHSA Ta CTBOPEHHS aJbTCPHATHBHUX MEXaHI3MIB JOCTYILY
JI0 Ty ONiYHUX TTOCITYT.

Takum uuHOM, UM(POBI MEXaHI3MHU MyOJIIYHOTO YNPABIIHHS € BaXKJIH-
BUM IHCTPYMEHTOM 3a0e3neueHHs e()eKTUBHOCTI (YHKIIIOHYBaHHS JCPiKaBU
B YMOBaXx BOEHHHMX BHKIIMKIB Ta TICISBOEHHOTO BiJHOBJICHHS YKpaiHU.
BonmHowac iX pO3BHTOK MOBMHEH 3JIHCHIOBATHCS Ha OCHOBI INPHHIIMIIIB
BEPXOBEHCTBA I1paBa, JIIOJMHOLEHTPU3MY, MPOMOPIIHHOCTI Ta HAJIEKHOTO
3axucTy (DyHIAMCHTAIBHUX MpPaB JIOJUHHU. 3a0e3leucHHs OallaHCy MikK
moTpebamMyl HAliOHANBHOI OE3MEKH Ta TapaHTiIMU IpaBa HA IPUBATHICTh
€ OIHHMM i3 KIIOYOBHMX 3aBIaHb Cy4YacHOI IPaBOBOI TOJITHKHA YKpaiHu
Ta HEOOXIZHOK IeperyMOBOI (OpMyBaHHS IEMOKPATHYHOI, MPaBOBOi
Ta IQpPOBOI TepKaBH.
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[Ipobrmema 3axucTy cOLiadbHHUX IPaB y OUIBIIOCTI CyYacHHX JEpiKaB
TICHO TIOB’S3aHa 3 MUTAHHAM O0CATY CYAOBOTO 3aXHCTY COIaJIbHHUX IPaB,
IO BUKJIHMKAaE IUCKycii cepen iopucTiB. OCHOBHUMH apryMEHTaMH IIpO-
TUBHHKIB CY/IOBOT'O 3aXMCTY COLIIBbHHUX IIPaB € TBEP/PKEHHS, L0 LS rpyra
MpaB HE MOXe IMisraTd Oe3MocepeIHbOMY CYIOBOMY 3aXHCTy Ta
JIepKaBHOMY 3a0e3MEUeHHI0, a TaKOX PO3I[HIOBAHHSA iX SK IMOJIITHYHUX
00OBSI3KIB JIep)KaBH, 110 HE BTUJICHI Y KOHKPETHHX IIPaBOBIJIHOCHHAX, SIKi
3axumarTbes cyaoM [1, ¢. 13]. HartomicTh iHIN BUYeHi BKa3yrOTh Ha TakKi
nepeBard CyZOBOTO 3axHCTy COIaJIbHUX IIpaB B YMOBaxX JEMOKpATil:
3JaTHICTb CYyJIiB JOMOMAraTé CYCIIBCTBY IEpel 3arpo300 MOpYyLICHHS
3 OOKy iHO3eMHHX CyO'€KTiB, a TaKOX 3JaTHICTh CYIIB IOMOMAaratu
MiJ Yac MOMONaHHA OJOKYBaNbHUX Ta IHCTUTYIIIHHUX TOMHIIOK B MEXax
MOJIITHYHOTO TPOIECY, SKI IIKOAATh BHKOHAHHIO pIlIeHHA OiIbIIOCTI
[2, c. 121].

PazoM 3 1uM, BCTaHOBJCHHS CYJOBOIO 3axXHCTy COIL[aJbHUX IIpaB
HE € YHIBepCaJbHUM pIIIEHHSM, OCKUIBKH HE MOXXE BHUPIIIUTH HpoOiemMy
ehexkTUBHOTO 3a0e3meucHHs colfianbHux mnpaB. Hampukman, . Jlro60e-
Bonbsdd, BkazyBaB Ha Taki 0OMEXEHHS CYI0BOTO 3aXHCTY COLiaJIbHUX NPaB:
3IEKHICTh  Bil (akTHYHOI EKOHOMIYHOI  MOXXJIMBOCTI  JEpiKaBH,
HEOOXIIHICTh JiSITM BUKIIOYHO B MeEXaX KOHKPETHOTO 3BEPHEHHS 3T'iJHO
31 BCTAaHOBJICHOK MPOIECIYpPOI0, KOMIICTCHIlI CyANi IpH BUKOHAHHI
pimrenns [3, c. 97].

[lpaBoBa cucTeMa YTOPIIMHH € JOCHTH CBOEPIAHOIO 3 TOYKH 30Dy
BU3HAUCHHS Ta MeEXaHI3MIB 3axHCTy COWIaJbHUX TMpaB. Tak, TEKCT
OcHoBHOro 3akoHy, mpuifHsatoro y 2011 pori, He BH3Ha4Yae mIpaBa Ha
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couianpHe 3a0e3nedeHHs. HaToMicTh MporojomryeTbes ifes, 1o JepikaBa
«TIparHyTUMe 3a0e3NeYnTH COLaIbHUN 3aXHUCT YCIM CBOIM TpOMaisTHAM»
[4, c. 187]. Takum unHOM, B YTOPILIMHI Ha KOHCTUTYLIIHHOMY piBHI HE OyJIO
3apikcoBaHO X04a O 3arajdbHUX PUC MPABOBUX MEXaHI3MIB 3a0€3ICUCHHS
Ta 3aXUCTy COMiAIBHUX TpaB. LI 3MiHa 3MEHIIMIIa MOKIJIMBOCTI ITOCHUIIATHCS
Ha Taki TOJOXCHHS IIiJ] YaCc CYIOBUX PO3TIBIIIB, OCKUIBKH COIliaJbHE
3a0e3medeHHs Oinpmie HE (OPMYIIOEThCA K (DyHIAMEHTANbHE IIPaBo,
110 T UTATae CyIOBOMY 3axHCTy [5, c. 95].

Bracnmiok 3akoHOJaBUMX 3MiH MOBHOBakeHHS KoHCTHTYHIHHOTO Cymy
YropiuHU 11010 neperisiay pedhopM Oyiiu 0OMEeKESHHUMHU, TOMY IS 3aXUCTY
MOPYIICHUX COLIANBHUX TpPaB Yroplii Maid 3BEPTATHUCS IO MIXHaPOIHHX
yCTaHOB, 30KpeMa i m0 €poneiicbkoro Cyay 3 mpaB JIOIUHM (Hami —
€CILT), xo4a Takuii MEXaHi3M TEXK HE MOXHA BBaXKATH 1ICaTEHUM.

30kpeMa, uepe3 BiJICYTHICTh Yy €BPONEHCHKIM KOHBEHIT 3 TpaB JIIOJMHU
COllaIBHUX TIpaB iX 3aXHUCT MOXKE 3JIHCHIOBATHCS OIIOCEPEIKOBAHO
yepe3 Taki ii momoxenHs, sk crarts § (IIpaBo Ha moBary a0 NpUBaTHOTO
i cimeitrHoro kuTTA), cTarTs 14 (3abopona auckpuminarii) Ta crartst 1 [Ipo-
tokoiay Ne 1 (3axuct mpasa BiacHocTi) [6].

[puxnagamu pimens €CII, sKi cTOCYIOThCS BKa3iBOK Ha HEOOXiTHICTH
3aXHUCTY COIIAJIFHUX IIPaB MOXKHA HA3BATH TaKi PilIeHHS:

1) moa0 mpaBa Ha coriangpHe 3abesneucHHs: y cmpasi «bemane Hamp
npotu Yropuwany (pimenss Bix 13 rpyaus 2016 poky) €CIII BctanoBuB,
[0 TPUIMHEHHS MEeHCIi MO 1HBAJIIAHOCTI 3asABHUII Yepe3 3MiHH B METO-
JIOJIOTIi OLIHKM Ta BCTAHOBJICHHS OUIBII CYBOPUX KPHUTEPIiB ISl OTPUMAaHHS
npaBa Ha TaKy BWIUIATy 3rigHo i3 3akoHoM 2011 poky, 0e3 HaiexHOTro
nepexijHoro nepiogy abo BpaxyBaHHs ii HaOyTHX NpaB, MOPYIIWIO i IpaBo
Ha BOJIOAIHHSA CBOiM MaitHOM (ctatTs 1 [Iporokomy Ne 1) [7];

2) momo mpaBa HA OXOPOHY 3IIOPOB’S: y pimeHHi mo cmpaBi «TepHOB-
cekuit mpoTu YropmuHW» Bin 14 rpymas 2010 poky Ccyn BCTaHOBUB
nopymieHHs ctarTi § KoHBeHIIii dyepes Te, Mo KOJi3is MPaBOBUX HOPM IIOAO
y4acTi MEIUYHOTO IEpPCOHATy IiJ Yac OMAIIHIX IOJOTiB, oOMexyBasa
aBTOHOMIO ocoou [8].

3) momo mpaBa Ha KWUTIO: pimieHHs y cmpaBi «bema Hemer mpotu
Yropuany Bin 17 rpyasas 2020 poky, B SKOMY CyJ BH3HAB, IO 3aKOHO-
JTaBUMH MOpATOPiH, SIKUH BiJIKJIagae BUCEJICHHS, MOXE TIEPECIiyBaTl METY
CYCHUIBHUX IHTEpECIB, a came, 3aro0iraHHs MacoBii 6e3gomMHocTi [9].

Ha npuknani yropcbkoi 1mpaBoBOi CHCTEMH JesiKi HayKOBLI HiITBep/-
JKYIOTh MOJKJIMBICTH CYZIB pearyBaTd Ha COLIaJIbHI NpaBa TPOMaJsH, aye
3aCTepiraroTh BiJl CYTTEBOTO OOMEXKEHHS CYHOBOTO PO3IJIALY COLIAIBHHX
IpaB 4epe3 THCK BHKOHABYOI BJIAJM Ta 1AEOJOTIYHO CIPSIMOBAHI KaJIpoBi
npu3HadeHHs [2, c. 103]. ¥V 3B’a3Ky 3 uM, iCTOTHOI Barm HaOyBae SKiCTh
opraHizamii cucTteMu 3a0€3MEUYCHHS 1 3aXHCTy COIIaIbHUX TIIpaB, IO
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OXOIUTIOE BIJIIOBIHMHA piBEHb KaJApOBOro 3a0e3MEUYeHHS Ha BCiX DIBHIX,
JIOTPUMAaHHS HE3aJeXHOCTI CyJJIiB BiJ BIUIMBY OpraHiB BUKOHABYOi BJIAAN
1 HasIBHICTB YiTKHUX MPOLEAYP Al peanizallil 3aKoHO1aBYNX IPHITUCIB.

HaBeneHni mepeayMoBH CBiguaTh TPO HEOOXIOHICTH 3amoOiraHHS
B YKpaiHi HeIoJiKaM CHCTEMH 3aXHCTy COLIaJIbHUX IIpaB, sKi Oymm abo
3IMIIAIOTECSA XapaKTepHUMHU Ui YropuwmHu. Ha Ham mormsa, mpiopw-
TETHUMHU 33aX0JaMH JJIs1 YKPaiHChbKOI IPAaBOBOI CUCTEMH, MAIOTh CTaTH:

1. 3a0e3medeHHs  MOXIUBOCTI  BUpIMIEHHA  IPOOJIEM  3aXHCTY
comiabHUX NpaB HA HallOHAJIbHOMY piBHI. Ha BimMmiHy Bim YropmuHH, B
VYkpaiHi couiagbHi npaBa Bu3HauyeHi B KoHCTUTYWii 1 MaloTh HaJe)KHUM
YMHOM 3axuuartucs. BojgHouac, npakTH4YHA MisUTBHICTH YMOBHOBa)KEHHX
opraHiB B YKpaiHi moTpedye CyTTE€BOrO ymOCKOHalIeHHs. 3okpema, M. M.
[Iymuno 3a pe3ynabTaTOM aHaNi3y CYJOBOi NPAKTUKH COLIajbHOI MajaTh
KAC BC Ta BII BC crBepmkye mpo CHUCTEMHHI XapakTep NpobieMu
3aCTOCyBaHHS a00 HE3aCTOCYBaHHS HOPMH TIpaBa YHNOBHOBR)XEHHMH
OpraHaMu y CcHoci0, SKUi TOpyIIye NpaBo 0T KaTeropii cy0’€KTiB
MIPaBOBIAHOCHH i3 meHciitHoro 3abesmedenHs [10, c¢. 100]. 3a takux ymoB
BOXJIMBUMH  CTalOTb  3a0€3MEYEHHS  €JHOCTI  CyJOBOI  NPAKTUKH
aJIMIHICTPaTHBHUX CYyIIB Ta HAJEKHOTO piBHS KBamiikamil cyamiB, sKi
PO3IIIAAAI0TH AaHy KaTEropiko CIIPas.

2. CTBOpEHHs y3rO/DKEHOI CHCTEMH 3aKOHOJABYMX  aKTiB, SIKi
crpsiMOBaHi Ha 3a0e3neueHHs peanmizamii 3akpimieHnx y Koncturyuil
VYKpaiHu cOLiaIbHUX TIpaB 13 BPETYJNIOBAaHHSM KPHUTEPIiB BU3HAYCHHS
Cy0’€KTIB TpaB, TIIOBHOBaXEHb OpraHiB BHKOHAaBYOI BiIagM Ta
BIJIMOBIAJILHOCTI 32 JOTPUMAaHHS HUMH BCTaHOBJICHHX mpouexyp. Lle
CTBOPUTH HAJIE)KHY MaTepiaJbHO-TIPAaBOBY OCHOBY JIJISI ITOJANIBILIOTO 3aXUCTY
MOPYIICHUX COIIalIbHUX TIpaB 1 HAaNACTh YiTKi OPIEHTHUPH I BUKOHAHHS
CyIaMu CBOIX (PYHKIIIH.

3. IMmuremeHTariss TPUHOWMIIB PIiBHOCTI, HEAWCKPHUMIHAII, a TaKOX
IIpaBa Ha MOBary 0 NMPHUBATHOIO 1 CIMEHHOIO KUTTA K OCHOBOIIOJIOKHHUX
3aca] AIIBHOCTI JiepKaBH y cdepi 3a0e3nedeHHs COIalbHUX NpaB 3
ypaxyBauusm mpaktuku €CIUIL JlotpumanHs 1i€i cTparterii 103BOJHTH
MIHIMI3yBaTl KUIBKICTh MOPYIIEHb COLIAIBHUX IpPaB Ta BCTAHOBUTH
JIOCTaTHI TapaHTii JJsi HaOJIM)KEHHS JI0 CTAaHIApPTIB COLabHOT 1 MPaBOBOT
JIep>KaBH.
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Kanouoam rpuoudHux Hayx, npogecop,
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Posrmsayroun mUTaHHA MIOAO MiCHA 1 POJ «CIIOIOTO CYAI» K
IHCTUTYLIT B JOCYJOBOMY KPHUMIHAJIBHOMY IPOLECYaIbHOMY IPOBaKEHHI
B YkpaiHi clijl, Ha Hally IyMKY, aKIIEHTyBaTH yBary Ha CYTHICTb CaMOro
TEPMIHY «CITITYMHA CyIJs» Ta HOro BHECCHHS Y HAI[lOHAIBHUI MpPaBOBHIMA
00xiz. Lleli TepMiH € He 30BCIM IIPUTaAMaHHUM HalliOHAIEHOMY TIpaBy.

Sk 3a3Ha4alOTh IOCHIAHUKM KPHMIiHAJbHOI MPOLECYaIbHOT TEMaTHKH
Yy KpUMIiHIFHOMY ITIPOLieCyaIbHOMY 3aKOHOJIABCTBI €BPONEHCHKUX JIEPKaB,
a Takox aepxas CHJI mo pi3HOMY BH3HAYaeThCs CyO0'€KT, SIKMH yITOBHOBA-
JKSHUH 3MIIHCHIOBATH KOHTPONBHI (YHKIIII HA JOCYJOBOMY KPHUMiHATHHOMY
MIPOBAPKEHHI. 30KpeMa 3a3HAYa€ThCs, IO T0Cana «CIiAYOro CyAI» iCHYE
B KIIK JlaTBii Ta ITanii. ¥ kpumiHaIpHOMY MpOIIECyaIbHOMY 3aKOHO/IAaBCTBI
Opannii (YHKOIOHYIOTH 1 CHig4i CyAmi, a TakoX CyIJAi MO CBOOOJax
B PecnyOnika Monnoa Ta y KIIK JlutoBckkoi PecryOmiku 3akpiruieHO
CcTaTyc CyIJi JIOCYAOBOrO MPOBapKeHHs, y HiMeyuuHi CyqoBi MOBHO-
Ba)XEGHHS NPU MPOBE/ICHHI Ai3HaHHS MOKJIAJAI0THCS Ha CYIII0 — Jli3HaBaya.
VY neskux aep)kaBax HaBiTh € TEHJCHIII MIONO HEIOIUIBHOCTI BHOKpPEM-
JICHHS CJTIJYOr0 CyAM SIK CIELiaJbHOro Cy0'€KTa, OCKUIBKY Li QyHKUii Mae
3ailicHIOBaTH OyIb-SKUH CyAlsl, SIKOMY Ha PO3IJISi B 3arajlbHOMY IOPSIKY
HaJIXOATh BIAIIOBIIHI KIIOTIOTAHHS YW CKaprH, PO3TIIAA KX HA JaHWH dac
BiJIHECEHUIT 10 KOMIeTeHIil ciiquoro cyam [1].

B HamioHambHOMY KpHUMIHAQIBHOMY IIPOIECYaTbHOMY 3aKOHOAABCTBI
«CHTUUHA Cyms — e Cynus SKuH, sIK MPaBUiIo, € CYIJEI0, IepIIoi CyI0BOi
IHCTaHIIil, IO 3AIMCHIOE CYIOBHI KOHTPOJIb 33 JOTPUMAHHSAM IIpaB, CBOOOT
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1 3aKOHHHX 1HTEPECiB JIIOJIMHY 1 IPOMaISTHUHA T1iJ] Yac JJOCYZO0BOTO CII/ICTBA.
3riziHO BU3HAYEHOrO YKPaiHCHKMM 3aKOHOJABIIEM MOHSATTS, a [e MyHKT 18,
crartss 3 KpuMiHaIBHOTO mNpoOIECyanbHOTO KOJEKCY YKpaiHW, «ciiTunit
CyIUs» Lie — Cyaas CyIdy HepIuoi iHCTaHII{, 0 NOBHOBA)XEHb SIKOTO Haje-
JKUTH 3MIHCHEHHS Yy Tmopsnky, nepeabauenomy KIIK, cymoBoro KOHTpPOIO
3a TOTPUMAHHSAM IIpaB, CBOOOJA Ta 3aKOHHHX IHTEpeciB 0ci0 y KpHMiHAIb-
HOMY TNIPOBA/UKEHHI Ha €Tanu JOCYZOBOTO CIIACTBA Ta Y BUIAIKY, MEpe-
O6aueHomy crarreio 247 KIIK Vkpaimm me € — romoBa um 3a Horo
BHU3HAYCHHSM 1HIIHHA CyIAs BiAIOBITHOTO aNesiiHOTO CYY.

Cnimunit cynas (cimimui cyani) y cynl mepuiol iHCTaHIIT oOupaeThes
300paMu Cy[JIiB 31 CKIaay CyImiB Iboro cymy, Tak, 3rigHo I[lepeximuux
NoJOXXeHb KpHUMIiHaNBHOTO IPOIECYaIbHOTO KOJEKCY YKpaiHW, ciixunit
CyIIsi OOWMpaeThCs 3aralbHUMHU 300paMH  CYIJIB BiJIOBITHOTO CYIY.
VY BUMaaKy, SKIOIO CHiMuuii cynas He OyB oOpaHMi 3arajibHUMH 300paMu
CyIIiB, HOTO (YHKIII BUKOHYE HAWCTApIIMK 3a BIKOM CYIIS BiAIOBiTHOTO
cyny. o TopkaeTscst MUTaHb, OIOA0 OTPUMAHHS CTAaTyCy CIIJUOTO CYIJIO
B anensiitHoMy cyai ABToHOMHOI Pecmy6mixu Kpuwm, amemsmiiHOTO CyIy
obnacti, a Takoxk MicT KuiB ta CeBacTomois, KOJU BHHHKAIOTH ITHTAHHS
mon0 OO0OB'SI3KY pO3MIAAY KIOMOTaHb CTOCOBHO HAJaHHS MJO3BOIY Ha
MIPOBEACHHS HETJIACHUX CIITYMX (PO3IIYKOBHX) [iil, TO OOOB'S3KH CIITIOTO
CyIUIl anelsIiinHoro cyay ABTOHOMHOI PecmyOmiku Kpuwm, amensmiiiHOro
cymy obmacri, micta KueBa Ta CeBacTOMOIs BUKOHYE TOJIOBA BiIIOBITHOIO
aneNsIiifiHOro Ccyay, abo 3a HOro BHM3HAYCHHSAM IHINWH CyAIsd I[HOTO
cyny [1].

Ilo TopkaeTbcst QYHKINI COiAYOro CyIi, TO I TMOCAIOBI OCOOHM 3mii-
CHIOIOTE!

a) PO3IJISL IIUTaHb, SIKi CTOCYIOTHCS 3aCTOCYBAaHHS, 3MIHHM UM CKacyBaHHS
3aX0JiB 3a0e3MECUeHHS KPUMIHATBFHOTO MPOBAKCHHA (y TOMY YHCII
1t 3an001KHUX 3aXO0JiB);

0) HarsAg 3a DOTPHUMAHHSAM 3aKOHHOCTI B MHUTAaHHIX IPO 3aTPUMaHHS
ocobu Ta yTpUMyBaHHS ii i1 BapTOIO;

B) HaJIaHHS JIO3BOJIIB HA BYMHEHHS OKPEMHX CIIAUUX (PO3LIYKOBHX) Iik
B XOJIi IOCYTOBOT'O PO3CJIiAyBaHHS;

') PO3IJIsI CKapr Ha pilleHHs, Aii, Oe3MisUIbHICTh CIIIY0T0, MPOKypopa
/1 9ac JJOCYZO0BOTO PO3CIIiTyBaHHS;

JI) BHpIIIEHHS NHUTaHb MIOJ0 MOMIIIEHHS HEIOBHOJIITHBOTO Y NPHii-
MaJIbHUK-PO3MOAUIBHUK Ta IIOJ0 HAampaBieHHS OCOO0M 1O MEIWYHOIrO
3aKJajy U IPOBEAEHHS NCHX1aTPUYHOI eKCIIEPTH3H.

OcHOBHI TOBHOBaXkeHHS criaoro cyani (3rimao 3 KIIK Ykpainn) me:

— CAHKUIiOHYBAHHS CIITYNX Ail, pO3TIIAA KJIOMOTAHb PO MPOBEACHHS
00IIyKiB, TAMYaCOBOTO AOCTYILY 0 peduel i TOKYMEHTIB, apelITy MaiiHa,
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— 3aCTOCYBaHHS 3aro0DKHUX 3aX0[iB: 0OpaHHs, 3MiHa a00 cKacyBaHHS
3aMo0DKHMX 3aXOMiB (TPUMaHHs IiJl BapTOIO, JOMAIIHIM apemT, 3acTaBa
TOIIO);

— CYIOBH KOHTPOJb, PO3TII CKapT Ha OC3isUTBHICTD, pillleHHs abo il
CIIYOTO YH TMPOKYpOpa, BKIIOYAIOUM CKAPTH HA 3aKPHUTTS IPOBAIKCHHS
200 BiZIMOBY y BITKPHUTTI CIIPaBH;

— 3aXHCT NPaB JIOJMHHM, PO3NVILA KJIOMOTaHb PO 3aTPUMAaHHS 0cCiO,
3a0e3MedeHHsI paBa Ha 3aXKCT, CKApTH Ha HE3aKOHHE 3aTPUMAaHHS;.

— CAHKUiOHYBaHHSl HETJACHUX CIIAYUX (PO3UIYKOBUX) Mii, PO3TIAN
KJIOIOTaHb MPO MPOBENICHHS HEIJIACHHUX CJITYNX (PO3LIYKOBUX) Iiil.

Cniguuii cyaist He BIpaBl caMOCTIHHO 3IMCHIOBATH PO3CITiTyBaHHs, aje
HOro caHKIis € 000B'I3KOBOIO TOJI KOJIM MUTAHHS TOPKAIOTHCS 0OMEKEHHAs
KOHCTHTYLIHHHX TIpaB, CBOOOJ Ta 3aKOHHHMX IHTEPECiB JIIOAWHH 1 Tpoma-
JITHUHA.

OnuH 3 HAWOLIPIIMX MMO3UTHBHUX acleKTiB KpHMiHAIBHOTO MpoIecy-
aNBHOTO KozeKcy Ykpainu 2012 poky e — iCTOTHE PO3IIUPEHHS CYIOBOTO
KOHTPOJIIO 3a OpraHaMH Ta CIY)KOOBUMH 0CO0aMH y KpPHMiHAJIBHOMY
MIPOBAKEHHI.

Crimuwii cyqis Ha cTafii JOCYIOBOTO CIICTBA CTAE KIIFOYOBOIO (Piryporo
Yy KpUMiHAJIBHOMY IIPOIleCi, OCKiTbKH 0araTo NMWTaHb, AKi paHINI TIIOYHM
KIIK VYkpainu 1960 poky Oyiu BigHeceHi J0 KOMIIETEHIi NpoKypopa Ta
ciiguoro. Ha manmii wac ciiguuii cyis BUpIilIyBaTUMe, SIK HEYyIepeKeHa
0co0a y MPHUCYTHOCTI CTOPIH, i3 3a0€3MEeYCHHAM Y NICBHUX BHIAJKaX MpaBa
Ha OCKApKeHHS! IPUHHSTOTO PillICHHS.

B mHaykoBili JniTeparypi 3HauHa yBara NPUAUISETbCS BHU3HAYEHHIO
MOBHOBaXkeHb ciimyoro cyanmi. Tak, Ha mymky H. Poratmucbkoi cimig
BUUIMTH TP TPYNH ITOBHOBAXEHB CIIJUOTO CYAli, 30KpeMa me: 1) moBHO-
B)KEHHS II0/I0 3aCTOCYBAHHS 3aXOJIiB MPOLECYaTbHOTO MPHUMYCY Ha JI0CY-
JTOBOMY PO3CIIiIyBaHHi; 2) TOBHOBKEHHS CIITIOTO CYAI i 9aC PO3TIALY
cKapr Ha il 1 pimeHHS 0oco0H, IO 3AIMCHIOE Mi3HAHHS, CIITYOTO YU
MPOKypopa; 3) MOBHOBAKEHHS CIIIOTO CYIJI IMiJ Yac MPOBEACHHS CIIiTINX
IiH, 1110 0OMEXYI0Th KOHCTUTYIIHHI npaBa rpomajsH [3, c¢. 286]. H. Cuza
MPOIOHY€E CKOMIIOHYBAaTH MOBHOBAXXCHHS CIITYOr0 Cyadi B 00Cs31 I’STH
TPy 3aJIeKHO BiJl 3MICTY 1 XapakTepy MUTaHb, BUPIIICHHS SKUX BiITHECEHO
3aKOHOJIAaBCTBOM JIO KOMIIETEHIII] CIIIIYOTO CYAT, 11e: 1) BUPIIIEeHHS NUTaH-
HSI TIPO 3aCTOCYBAHHS 3aX0/1iB 3a0€3MeYEeHHs] KPUMIHAIBHOTO MPOBAPKEHHS;
2) CaHKLIOHYBaHHS MPOBEICHHS CIiMYMX (PO3IIYKOBUX) Miif; 3) po3risin
KJIOMIOTaHb TPO TIPOBEJNCHHA HETJAacHUX CHiguuX (pO3UIYKOBHX) Iilf;
4) po PO3IIIAA CKapr Ha pillleHHs, Aii 9u Oe3isTBHICTE ciiadoro abo mpo-
Kypopa TiJl 9ac JTOCYAOBOTO PO3CIiTyBaHHS; 5) a TAKOX BHUPIMICHHS 1HIIHX
MpoIecyalbHIX MUTaHb, IO MOTPEOYIOTh HEYNEPEIHKEHOTo po3riiny [4].
C. HaraueBcpkuii poroHye kiaacu(ikyBaTH OBHOBAKEHHS CIIITYOTO CYALl
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3a MpEeJMETHHM KpPUTEpieEM Ha IIICTh TPpymH: 1) JO3BUIbHI ITOBHOBa)KCHHS
(moB’sA3aHi 13 BUPIIICHHSAM ITUTaHb PO IPOBEACHHS CIITYMX (PO3LIYKOBHX)
JIit, siKi 0OMEXyI0Th KOHCTUTYLIHHI 1paBa ocobu (4. 2 ct. 166, 4. 2 cr. 234,
4. 2 c1. 237, 4. 5 cr. 240 KIIK Ta iH.); 2) MOBHOBaXCHHS 13 3a0e3MCUeHHS
3aKOHHOCTI Ta OOTPYHTOBAaHOCTI 3aCTOCYBaHHS 3aXOMIiB KpPHUMIHAIBLHOTO
NPOLECYAIBHOTO TPUMYCY; 3) TMOBHOB&XCHHS 31 3IIMCHEHHS CYIOBOTO
KOHTpOJIO (y BY3bKOMY 3Ha4eHHi); 4) MOBHOBa)KEHHS i3 3a0e3medyeHHs
JIOKa3iB y KpUMIHAJIFHOMY IIPOBA/DKEHHI; 5) MOBHOBa)KEHHS, IIOB’s3aHi
i3 MDKHApOZHHM CIiBpOOITHHITBOM; 6) JONOMIXHI MOBHOBaXEHHS [5].
Sk 6aurMo, Kracudikallii MOBHOBAaXEHb CIIIAYOTO CYIIi € JOCHTh Pi3HOMa-
HITHUMH, 1 KO)KHA 3aCITyroBy€ Ha yBary. CIil TakoX 3a3Ha4yMTH, 1110, peai-
3yIOUM CBOi ITOBHOBAXEHHS, CIIJUUI CyAIs NpUIMae KOHKPETHI IPOIecy-
aNbHI pileHHs, SIKUM NpUTaMaHH1 O3HaKU XapakTepHi
BJIaJJHO3000B’I3YI0UNM aKTaM.

Ha nymky 5.0. JleoH, ocoba, sika mpeTeHAye Ha mocary CIiadoro Cyam,
MOBMHHA MAaTH TPHHAHMHI J[BA POKH CTaXy pPOOOTH 3a CIeHiabHICTIO
i3 MOCBIIOM pO3MIAY KPHMiHATBHUX CIpaB, Mae OYyTH O3HalOMIJIeHa
3 MDKHApOIHMMH CTaHIapTaMH MpaB Ta CBOOOJ JIOAWHH 1 IMPAaKTHKOIO
€BpOIEHCHKOTO CyAy 3 TpaB JIOAWHH. Taka ocoba IMOBHHHA BOJIOMITH
MOPAJIBHUMH 1 TUIOBUMH SKOCTSIMH, IIO BiATIOBIZAIOTH TaKUM KPHUTEPIsM,
SK OIEPaTUBHICTh, HEYIEPEPKEHICTh, MPHHIMIIOBICTh Ta NpOodeciiHICTh
y NPUUHATTI pillleHb y KPUMIHAIBHHUX CIIpaBax. Buine 3a3HaueHi BUMOTH
JI0 CIITYOro CyIAl MalTh OyTH BCTaHOBJICHI Ha 3aKOHOJABUYOMY piBHI
IIJISIXOM BHECEHHS 3MiH Ta IOMOBHEHb 10 3akoHy Ykpainu «IIpo cymo-
yCcTpi 1 craryc cyaniB». BomgHouac HayKoBellb NPONOHYE pPO3pOOHTH
Mi/I3aKOHHUH HOPMAaTHBHO-TIPaBOBMH akT — [loloXXKeHHS mpo CIiadoro
CYIIIO, B SKOMY IIepea0adYnTH MOPSAOK BimMOOpY KaHAMIATIB A OOpaHHS
Ha T0cajy CIIIJoro Cyani, BCTAHOBUTH BUMOTH JIO TaKUX Oci0 Ta peria-
MEHTYBATH IpoIleIypa peaiizallii TOBHOBKEHb CIITYOTO CYAMI Ha CTamii
JIOCYIOBOTO po3ciimyBaHHA Bci 3a3HaueHi MOMEHTH NMOBHHHI OyTH YiTKO
BH3HaueHi [6, ¢. 163.]

B sikoCTI 3aKJIIOYCHHS CIIiI 3a3HAYUTH, MO CHMYUE Ccyans (hakTuaHo
Yy KpHMiHaJbHOMY TPOB3KEHHI € TapaHTOM JOTPHMAHHS 1 3aXHCTy IpaB,
cBO0O/I Ta 3aKOHHHX 1HTEPECIB MiI03PIOBAaHMX 1 0OBUHYBaueHHX 0CI0.

BBeneHHs IHCTHTYTY CIIJUOTO CyJJi y KPUMIHAIBHUNA MPOLEC TOJISTae
B TOMY, IIO BiH HE HAaJIEXHUTb J0 CHUCTEMH NPAaBOOXOPOHHUX OpraHiB,
K1 Oe3rocepeIHbO MPOBOJATE po3ciixyBanHs, Ciigunid cyaist € 00’ €eKTHB-
HOIO 1 HE3aIeKHOI0, HEYHEepeIKeHOI (irypor, ska Oe3mocepeaHbo
HE TPOBOMAATH PO3CIIAYBaHHsI, alieé BiH € OO0 €KTHBHOIO 1 HE3aJIekKHOIO,
HEyIepeKeHO0 (HIryporo, sika MOKe IIPUIMATH CaMOCTIiHHI pilIeHHS.
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NIPOBA/PKEHHS CTOCOBHO TaKOTO0 OOBHHYBAa4€HOTO 10 HOTO 3BiLIBHEHHS
3 BilicbkoBOi ciyxOu [1]. Ilicns HaOyTTS YMHHOCTI IIi€i HOpMH, CyIU
3a KJIONOTAHHSMH CTOPIH HPOLECY, oY ii 3aCTOCOBYBATH Ta 3yNUHATH
MIPOBAPKEHHS 3 PO3MIIANY KpUMIHAIBHUX NpoBajkeHb. Koxmekc Ykpainu
PO aIMIHICTPATHUBHI IPABOMOPYIIEHHS HE PETJIAMEHTYE IOPSIOK 3YIH-
HEHHS MPOBAPKEHHS y CIIpaBax IMPO aAMIHICTpAaTHBHE IPABOIIOPYIICHHS.
OpHak CyAM 3amovaTKyBald NPaKTHKY 3yNHHEHHs NMPOBA/UKEHb Yy CIpaBax
PO aIMIHICTPaTHBHI MPaBOIOPYIIEHHS, 3aCTOCOBYIOUHM AHAJIOTIIO 3aKOHY,
a came BuIIe3a3HadeHy CT. 335 KpumiHampHOTO MpOIECyaTbHOTO KOAEKCY
VYkpainu.

[Tix yac BHHECEHHs CYJOBUX DIillIeHb IOJAO0 3YMHWHEHHS IPOBAKCHHS
y clipaBax Ipo aJMiHICTPaTHUBHI MIPABOIOPYIIECHHS CY/IH 3aCTOCOBYIOThH TaKe
o0rpyHTryBanHs [2-5].

3riZiHO0 YMHHOTO 3aKOHOAABCTBA Y Pa3i KOJH IOJIOKEHHS 3aKOHOJIaBCTBA
PO aJMIHICTPATUBHI MPABOMOPYIIEHHS HE PETyJIOI0Th a00 HEOIHO3HAYHO
PETYIIOIOTh MUTAHHA CyIOBOTO IPOBA/KEHHS, TO 3aCTOCOBYIOTHCS 3arajbHi
(ocHOBHI) 3acamu (IPUHITUIH) CYAOYHHCTBA YKpaiHu, mepemdadeHi ct. 129
Koncrutynii VYkpaian, posmimom 1 3akony VYkpaimm «IIpo cymoyctpiit
i cTaTryc CyaiB» Ta iHIIMMH HOPMaTHBHO-TIPABOBUMH aKTaMH.

Hopmamu Komekcy VYkpainum mpo aaMiHICTpaTHBHI MPaBONOPYIICHHS
HE BpEryJbOBAaHO TMOPSNOK 3YNHHEHHS MPOBAa/DKEHHS Yy CIpaBax
Npo aJMIHICTPaTHBHI IpaBOMOpPYHICHHS. Y pasi BIJACYTHOCTI 3aKOHY,
[0 PETYJIIOE BIAMOBIIHI TPABOBIIHOCHHU, HEOOXIIHO 3aCTOCOBYBATH 3aKOH,
II0 PETYJIOE MOAIOHI MPaBOBITHOCHHY (aHAJIOTIS 3aKOHY), a 3a BiJCYTHOCTI
TAKOT'0 3aKOHY JOIIIFHO BUXOJMUTH 13 KOHCTUTYIIIHHIX TIPHHIMIIIB 1 3arajb-
HUX 3acaj mpaBa (aHajoris mpasa). OCKUIbKHM I1HIN KOJEKCH YKpaiHu,
30KkpeMa, KpnmiHanbHui nponecyaqbHUH KOJAEKC YKpaiHH, MICTHTh BiIIoO-
BifHI TpPaBOBI HOPMH, TOMY WpPH PO3MIBIAI IHOTO MUTAHHA MiIJIATAE
3aCTOCYBAHHIO aHAJIOTiS 3aKOHY.

VY 3B’S3KY 3 MM MOJIMBHM € 3aCTOCYBAaHHS 32 aHANOTiel0 HopM Kpumi-
HaJIbHOTO IIPOLIECYAIbHOTO KOJCKCY YKpaiHM IpH BUPILIEHHI IHUTaHb,
SKI HampsMy He BperyiboBaHi Kogekcom YkpaiHu npo aamiHicTpaTHBHI
MPaBOIOPYILEHHSI.

BigmoBimHO [0 ycTaneHOl MpakTHKK EBPOIEHCHKOrO Cydy 3 MpaB
JIFO/IMHH, 1110 3HAWIIIa CBOE BiTOOpakeHHs, 30KpeMa, Y pIlIeHHSIX y CIpaBax
«Hanrouiit nporm VYkpainm», «Enrems Tta iHmi mnporn Hinepmanuisy,
«O3tiopk npotn Himewunmnn» Ta «Jlytn nporun Himewuwnw», crpasu
PO aAMIHICTPAaTHBHI TPABONOPYIIEHHS 32 CBOEIO IPABOBOIO IPUPOJIOIO,
3 OTJISAYy Ha XapakTep MPaBOMOPYIICHHS, HOTo KBamiikamio Ta CyBOpiCTh
nepen0ayeHoro MOKapaHHA, MaloTh O3HAKM Ta KpHTepii, JOCTaTHI it
BiZIHECEHHSI X 710 MPOBa)KEHb KPUMIHAIBHO-IIPABOBOTO XapAKTEPY.
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OTxe, CHCTEeMHHMI aHalli3 3aKOHIB YKpaiHM 1 yCTaJeHOi CyMOBOI Ipak-
TUKU €BPONEHCHKOTO CyIy 3 NpaB JIOJUHU HAJA€ MOXJIIMBICTH NMPU BUPI-
IIEHH] NMUTAaHHS TPO 3YNHHEHHS CYJOBOI'O MPOBA/PKEHHS y 3B’SI3KY 3 IPO-
XOJDKEHHSIM 0CO0010, SIKa TPUTSTYETHCS 10 aAMIiHICTPATHBHOI BiAIIOBITah-
HOCTi, BIMCBPKOBOi CITy’KOW, 3aCTOCOBYBATH aHAJIOTII0 3aKOHY, TOOTO
3aCTOCYBaTH IHIII HOPMH 3aKOHY, 30KpeMa MojoxeHHs KpuminambHOTO
MpOIeCyabHOTO KOJIeKCy YKpaiHu, sKi perIaMeHTYIOTh OAI0H] BiTHOCHHHU.

Bopgnodac cmin 3a3HaYMTH, IO € CYIOBI PIMICHHSA, 3TIOHO SKHX CYIU
BiIMOBIISIOTh y 3yNHMHEHHI MPOBA/KEHHS Yy CIIpaBax PO aaMiHICTpaTHBHI
nmpaBonopyuieHHs. ToMy cranoi CynoBOI HpPakTUKU INOAO 3yIMHEHHS
MPOBA/PKEHHS y CIpaBax MpO aJMiHICTPaTUBHI MPAaBOMOPYIICHHS 13 3aCTO-
cyBaHHsAM cT. 335 KpumiHaibHOrO mpolecyaJbHOTO0 KOAEKCY YKpaiHu
Hemae. Y 3B’s3Ky 3 UM JIONUTFHO BHecTH 3MiHM 10 Konekcy Ykpainu mpo
aJMIHICTPaTHBHI NPABOMOPYIICHHS JUISi YiTKOTO BH3HAUCHHS MiJICTaB Ta
MOPSIAKY 3YNMHEHHS MPOBA/PKCHHS Yy CIpaBax IIpo aJMiHICTpaTHBHI
MIPaBOIIOPYIICHHS.
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CKACYBAHHJ PILIEHD ITPO THBAJIIJIHICTD BE3 OYHOI'O
HEPEOTIJIAAY OCOBU: IPAKTUKA BEPXOBHOI'O CYY

Ocradgiiiuyk Jlronmuiaa AypeniBHa
KaHOUuOam 1opuoudHUX HayK, OOyeHm,
doyenm Kagedpu npoyecyanrbHo2o npasa IwPUOUYHO20 Paxyibmemy
Yepniseyvkuii Hayionansrul yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

HeoOxinHicTh mpoTHAii KOpYyNUiiHUM MPaBOMOPYIIEHHAM y cdepi BcTa-
HOBJICHHSI IHBANITHOCTI y TEpioJi BOEHHOTO CTaHy 3YMOBHJIHM CYTTEBY
TpaHcopMalilo CHCTEMH MEIUKO-COLIANbHOI EKCIepTH3H B YKpaiHi.
OpHuM i3 KIIOYOBHX HAmpsMiB TaKkMX 3MiH CTajJ0 PO3IIMPEHHS KOH-
TPOJILHUX TIOBHOB&XEHb LleHTpanmpbHOI MEOMKO-COMiaNbHOI EKCHEepPTHOL
KoMmicii MiHicTepcTBa OXOPOHH 3I0pOB’ S YKpaiHH 100 MePEeBipKU OOTPYyH-
TOBAHOCTI PillIeHh MEAUKO-COIIaIbHUX EKCIEPTHUX KOMICill HIKYOTO PiBHS,
IO aKTyali3yBajo MHWTaHHSA JOTPUMAHHs NPHHIMIIB BEPXOBEHCTBA IpaBa,
MpONOpIiHHOCTI Ta 3abe3ledeHHs MpoIecyallbHUX TapaHTiii ocobu
Ha y4acTh Y MPUUHSITTI pilICHHS.

[lepenyMoBOIO 3a3HaueHHMX 3MIH CTalO0 BBEACHHI B JiI0 YKa3oM
[Mpesunenra Ykpainu Bin 22 xoBTHs 2024 poky Ne732/2024 Pimennst Panu
HalioHaNbHOI Oe3neku i oboporn Ykpainu «lllogo mpotunii kopymuiitHumM
Ta IHIIMM [PaBOMOPYIIEHHSM IiJ dYac BCTAHOBJEHHS 1HBANiJHOCTI
MI0CaIOBUM 0C00aM JIep)KaBHUX OpTaHiBy.

[Migmynkrom «0» myHkty 2 Pimenns PHBO nopydeno Kabinery
MinicTpiB VYkpaiHu 3a0e3mednTH YTBOPEHHS MIiHICTEpCTBOM OXOpPOHHU
3mopoB'ss YKpainu pazom 3 [lep:kaBHUM Oropo posciigyBaHHs, Ciry:k0010
Oesnexn Ykpainu, HamiomanpHOIO momimiero YipaiHu, 0OOJIaCHUMH,
KuiBcbKOI0 MICBKOIO BIHCHPKOBHMH aIMIiHICTPAIliIMH y THXKHEBHH CTpPOK
poboui rpynu i3 TEpEeBIpKH PINICHh MEAUKO-COI[IAIbHIX EKCIIEPTHUX
KOMICi#l 111010 BCTAHOBJIEHHS 1HBAJIIJHOCTI ITOCaI0BUM 0CO0aM BiAIOBIIHUX
JIep>KaBHUX OpraHiB.

Hacamnepen, Ha Buxonanns Pimenns PHBO, Kabiner MinictpiB Ykpai-
HU npuiiHaB noctaHoBu «IIpo BHeceHHs 3MiHM 10 myHKTY 4 IlonosxeHHs
PO MEAMKO-COLalibHy eKcrepTusy» Bin 25 xoBTHs 2024 poky Ne 1207
ta «[Ipo BHeceHHs 3MiH 10 nocraHoBu KaOiHery MinicTpiB Ykpainn
Bix 03 rpymast 2009 poky Ne 1317» Bix 08 mucronmana 2024 poky Ne 1276,
SKUMH BHIC 3MiHH 10 moctaHoBH KaGinery MinictpiB Ykpainu «Ilutanns
MeIUKO-COoIliabpHOl excrieptusm» Bin 03 rpyans 2009 poky Ne 1317.
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[MizHime, nmocranoBoto Kabinery MinictpiB Ykpainu Bix 15 mucromana
2024 poky Ne 1338 «Jleski TUTaHHS 3ampOBA/HKCHHS OIIHIOBAHHS
MOBCSIKAEHHOTO (PYyHKIIOHYBaHHS ocoOm» Oyno 3arBeppkeHo IlosioxkeHHs
PO EKCIIePTHI KOMAaHAM 3 OILHIOBAaHHS IMOBCSKAEHHOTO (YHKIIOHYBaHHS
ocobu, [lopsmox TMPOBEICHHS OIIHIOBAHHS ITOBCSKACHHOTO (DYHKITIOHY-
BaHHS 0COOM, KpHUTepil HAalpaBICHHS Ha MPOBEACHHS TAKOTO OIHIOBAHH,
[opsimox (QyHKIIOHYBaHHS €JNEKTPOHHOI CHCTEMH IIIOJO OIiHIOBaHHS
MOBCSK/AECHHOTO (DYHKIIOHYBaHHSI OCOOM, a TaKOXX KpHUTEpii BCTAaHOBJICHHS
iHBaMiTHOCTI, siKi HaOym anHHOCTI 01.01.2025 p.

3okpema, [TonoskeHHSIM PO eKCIIEPTHI KOMAHIX 3 OLIIHIOBAHHS MOBCSK-
JIeHHOTO (DYHKIIOHYBaHHS OCOOM (#ami — eKCHEepPTHI KOMaHAM), HaJaHO
NpaBO TPOBOJUTU IIEPEBIPKY OOIPYHTOBAHOCTI pillleHb, NPUHHATHX
eKCIIepTHUMU  KOMaHgamMu ab0  MEIUKO-COIaJbHUMU  EKCIIEPTHUMH
KOMICISIMHM, B TOMY YHCJI Ha BUKOHAHHS IOCTaHOBH CIIYOTO, IPOKYpOpa,
YXBalIHM CHITYOTO CyAnai abo pilIeHHs, yXBald CyAy — CTOCOBHO OCOOW,
3a3HaYCHOI B IIOCTAHOBI CIITYOTO, MPOKYpOpa, yXBaji CIIAYOTO CYAII
a0o pilleHHi, yXBaji Cymy Ta 3a pe3yidbTaTaMH MOHITOPWHTY IMPOBEICHHS
OLIIHIOBAHHSI MMOBCSKJICHHOTO (DYHKIIIOHYBaHHS OCOOH.

Skmio 3a pe3ynpTaTaMy NepeBipKH OOTPYHTOBAHOCTI IPUHHATO PIIICHHS
PO HEOOXiMHICTh NMPOBEACHHA IMOBTOPHOTO OIIHIOBAHHSA 0COOW, TPO Iie
MOBIZIOMIISIETBCSI  0COOI, IIOBTOPHE OLIHIOBaHHS SIKOi IOBUHHE OyTH
NPOBEJCHO, Ha ajpecy il ENEeKTPOHHOI MOIITH, & B pa3i BiJCYTHOCTI
€JIEKTPOHHOI TOIITH — MUITXOM HaJICHJIaHHS B ManepoBiii ¢popmi mpoTarom
I'ATH KaJeHIApHHUX JHIB 3ac00aMHU MOIITOBOTO 3B’SI3KY PEKOMEH/IOBAHOTO
JHUCTa 3 TIOBIOMJIGHHSIM TIPO BPYYEHHS Ha aJpecy 3aleKIapoBaHoro/
3apeecTPOBAHOTO MICISI IPOXKHUBAHHS (HepeOyBaHHs), a TaKOXK BimoOpaxa-
€TbCS B CIEKTPOHHIH CHCTEMi IIOJO0 OIIIHIOBAHHS ITOBCSKICHHOTO
(hYHKITIOHYBaHHS OCOOW IS JTiKapsi, SKWi HAIPaBWB Ha OILIHIOBAHHS, IIO/I0
SKOTO MPOBOAWTHCS TEPEBipKa OOIpyHTOBaHOCTI pimeHHs. OuiHIOBaHHS
B TaKOMy BHWIIQAKy 3MIACHIOETbCA Ha IMIACTaBI MEOWYHHX IOKYMEHTIB,
c(hOopMOBaHUX 3a pe3yJIbTaTAMU ITOBHOTO MEIUYHOTO OOCTEKEHHS Ta HE00-
XIIHUX TOCTIKCHb, MPOBEACHUX Ha 0asi JIepaBHOI ycTaHOBU ‘YKpaiH-
CBKUH Jlep)KaBHUH HAyKOBO-JIOCHITHUHA IHCTUTYT MEIUKO-COLiaIbHIX
npobieM iHBanmigHOCTI MiHIiCTepCcTBa OXOPOHM 37I0pOB’st YKpainu” abo
BiHHMIIBKOTO HaliOHANIFHOTO MeJU4YHOro yHiBepcutery iMeHi M. 1. ITupo-
roBa (mianyHKT 2 nyHKTY 8 [loyoeHHs po eKCIepTHI KOMaHIH).

KnrouoBe dopmyntoBaHHS B LbOMY ITOJIOKEHHI «SKIIO 3a pe3ybTaTaMu
MepeBipKkd  OOTPYHTOBAHOCTI NPUHHATO pIlIEHHS TPO HEOOXITHICTh
MIPOBEJICHHS TIOBTOPHOTO OIIHIOBaHHS». TOOTO ITOBTOPHE OLIHIOBAHHSI
He € aBToMaTnaHIM. CIIOYaTKy OpraH Ma€ OLIHWTH, YH € JIOCTaTHI MiJICTaBU
JUIL TIOBTOPHOTO PO3IJIALY, 1 JIMIIE IMOTIM MOXKE NPHU3HAYNUTH IOBTOPHE
OIL[IHIOBAHHS.
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[Tpote, excriepTHI KOMaHIU PO3YMIIOTH L€ MOJOXEHHS IO CBOEMYY.
[TpocToto MOBOIO IIle MOXHA BUKJIACTH Tak: «Bci pilleHHs mpo BCTaHOB-
JICHHS! TPYNH I1HBaJiJHOCTI MalOTh OyTH CKacoBaHI 3a0YHO, 0€3 BHKIHKY
ocobu. fkmo i3 MaTepiamiB MEAWYHOI CIIPaBH CIiAye OO0 ocoba IiHCHO
XBOpi€ 1 II€ MIATBEPHKEHO MOKYMEHTANIBHO, — TO ii CIiJ] BHUKIUKATH
Ha OYHUH MOBTOPHHUYU Tepeoriisi. SKmo ocoda He 3’ IBISETHCS, — TO IHBAJII-
HICTbh CKaCOBYETBCS».

Pazom 3 TuM, HasgBHICTH HaBiTh OyIb-iKOi (hOpMaNbHOI MiICTaBH IS
MOYaTKy TIepeBipkd He 3BUThbHAE EKcrepTHy KOMaHAy Binm 0OOOB'S3KY
MPOBECTH MEPEBIPKY HAJICIKHUM YHMHOM, i3 TOTPHUMAHHSIM BHUMOT CIICIliaib-
Horo [lopsinky, kputepiiB wactunu apyroi crarti 2 KAC VYkpainu Ta
000B’SI3Ky JOKa3yBaHHS IPaBOMIPHOCTI DIMIEHHS 3a YacTHHOIO JPYTrol0
crarti 77 KAC Ykpainu.

Jiticno 3aouna ¢opma posriusmy abo TepeBipkd cama 1o coOi
He € 6e3yMOBHOIO MiICTABOIO JJIsl BUCHOBKY IPO MPOTHIIPABHICTD PillICHH,
SKIIO Taka opMa IOMYCKAETHCS CIICiaIbHUM MOPSAKOM.

OmHak KOJNH DPIMICHHA Ma€ iCTOTHI HECTPHUATIUBI HACTIIKHA OIS OCOOM
Yy BHUIVAI CKacCyBaHHS DIIIEHHS PO BCTAHOBJICHHS TPYIH 1HBAIITHOCTI,
eKCIIepTHa KOMaHJa Ma€ HaBeCTH Ta JOBECTH He JHIIe (OpMajbHy
MOJKJIMBICTh 3a09HOTO PO3TIIILY, aje i Te, [0 3a0YHa IepeBipka 0e3 ydacTi
ocobu, il mosICHEeHb, 0€3 MOBTOPHOI'O OIIHIOBAHHS, 0€3 MOBHOI'O MEAMYHOIO
oOcTexxeHHs 1 0e3 HaJeXHOro OOIPYHTYBaHHS OOpaHOrO pe3yjbTary
nepeBipky Oylia JOCTATHBOIO, OOTPYHTOBAHOKO Ta MPOIMOPIIHHOW (GopMOIo
peasizanii BIaJHOTO TOBHOBAYKEHHS.

BonHowac, y Takux crpaBax mpoOiiemMa IoJisirae He JIMIIE y BiZCYTHOCTI
TaKOro TIOBIJIOMJIEHHS, a B TOMY, IO €KCIIEPTHI KOMaHIW HE HaBOIITH
Yy CBOEMY pIllICHHI MOTHBIB, YOMY IIOBTOPHE OLIHIOBaHHS, IIOBHE MEANYHE
oOcTerxeHHsT a00 OTpUMaHHS TMOSCHEHh 0OcoOM He Oyiam HEoOXiTHHMHU
IUISL TIPUAHATTS PIlICHHS 3 TAKUMH iCTOTHUMH HETaTHBHHMH HACITiIKAMH
JU1s 11 IPaBOBOr'O CTAHOBUIIA.

Bepxoumit Cyn y moctanoBi Bimg 18 Oepesnst 2026 poky y cmpasi
Ne  360/660/25 (https://reyestr.court.gov.ua/Review/134979420) Bka3aB
npo Te, 10 NMOBHOBAXEHHS HA CKACyBaHHsS PIIICHHS 3a pe3yJbTaTaMu
nepeBipKy He € aOCOMIOTHUM Ta HE MOXKE peajli30BYBaTHCS JIOBUIBHO.

Taxe MOBHOBaXEHHSI MiJJISTAE 3aCTOCYBaHHIO BUKJIFOYHO 32 YMOBHU BCTa-
HOBJICHHSI OYEBHMJHOI HEBIJIOBIIHOCTI MEIMYHUX MaTepialliB KpUTEpisM,
BU3HAYEHUM HOPMATHBHHMH aKTaMH, ab0 iCTOTHHMX IOPYILIEHb MPOLEAYPH
TIEPBUHHOTO BCTAHOBJICHHS 1HBAJITHOCTI.

VY npoTuiexHOMY BUIIaJKy OpraH 3000B’sI3aHMH IHIIIFOBATH ITPOBEICHHS
MOBHOLIHHOT MEIMKO-COLIANIBHOT EeKCHEePTU3H. 3acTOCYBaHHsS ITOBHOBA-
JKeHHS Ha CKAaCyBaHHS PIMICHHS HIDKYECTOSIIOI KOMicii 3a pesyibraTamu
MEepeBipKH  OOTPYHTOBAHOCTI [IOIYCKAETHCSA JIMIIE 3a YMOBH, SKIIO
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3 MaTepiajiB MEJWKO-EKCIIEPTHOI ClpaBH Oe3 IpPOBEACHHS JOJAaTKOBHX
KIIHIYHAX JOCIIIKEHb BOAYA€THCS OYEBHAHA Ta ICTOTHA HEBIAMOBIAHICTH
BCTaHOBJICHMX JiarHO3iB a00 (YHKIIOHAIBHUX OOMEXEHb KpPUTEpPisM,
BU3HAYCHNM HOPMAaTHBHUMHM aKTaMH.

3a BIICYTHOCTI TaKOi OYEBHIHOCTI a00 y BHITAIKy, KOJH JJS BCTAHOB-
JICHHSA BIiJIOBITHOCTI KpUTEpisM HEOOXiJHA JOJaTKOBa MEIMYHA OIliHKa,
OpraH BHWIIOTO piBHA 3000B’S3aHMUN IHIIIIOBATH TIPOBEICHHS MEIUKO-
COmialbHOI eKCHepTH3u (MEepeoriiny) 3 OOTPUMaHHSAM TapaHTIH ydacTi
0co0m.

IHakmie peanmizalliss KOHTPOJBHOTO TIOBHOBKEHHST HaOyBae O3HAK
CBaBUIBHOCTI Ta MOPYIIyE MPUHIMN TpornopuiiiHocti. [lig odeBuaHOIO Ta
ICTOTHOIO HEBI/IOBIJHICTIO MaTepialliB MEIUKO-EKCIIEPTHOI CIIpaBU KpUTeE-
pisiM BCTaHOBJIEHHS IHBAILAHOCTI CIIiJI PO3YMITH TaKUH HEHOJIIK NEPBUHHOTO
pilleHHs, SIKMH BUSBISETBCS O€3MOCEPEHHO 3 HAsSBHOI MEIUYHOI
JIOKYMEHTaIIii Ta He MoTpedye MPOBEACHHS JOMAaTKOBUX KIIHIYHUX JOCIHII-
JKeHb 91 0e3M0CcepeTHhOTO OISy 0COoOM. 30KpeMa, I CTOCY€EThCS BHUIAM-
KiB HEBIJIOBITHOCTI BCTAHOBJICHOTO [iarHO3y KPHUTEPisAM, BHU3HAYCHUM
Incrpykmieto Ne 561, abo BimcyTHOCTI B MaTepianax CIpaBH 0OOB SI3KOBUX
00’€KTUBHUX JaHHMX, MI0 MiATBEPIKYIOTh CTIMKUH posnan QyHKii
OpraHi3My.

V pa3si, SIKIIO BUCHOBOK ITPO HEOOIPYHTOBAHICTh PillIEHHSI HE MOXKe OyTH
3po0JIeHHH BUKIIIOYHO Ha IMIJCTaBi aHalli3y IIOKYMEHTIB, OpraH BHILIOTO
piBHSA 3000B'sA3aHUIl  IHIIIIOBATH MPOIEAYPY Mepeorsiny (MeauKo-
coliaIbHOT €KCHEePTU3N) 3 JOTPUMAaHHAM IPOLECYIbHUX T'apaHTid ydacTi
oco0Owu. I1ix oueBHIHOIO HEBIAIIOBIIHICTIO CIIL PO3YMITH, 30KpeMa, BUITaKH,
KOJIM JliarHo3 0co0w, 3aikcoBaHHUI y TIEPBHHHIN CIIpaBi, 3T JHO 3 HOPMaMHu
Ircrpyxmii Ne561 B3arani He mependadae BCTAaHOBJICHHS TPYIH 1HBaJIiTHOCTI
6e3cTpokoBO. Y TakoMy pa3i NMOBTOpHE 00 €KTHBHE OOCTEe)KEHHS (OYHHMI
OTJISII) € HaJAMIPHHUM, OCKLTBKH TpaBoBa AEe(EKTHICTh BHCHOBKY HIDKYOI
KOMICi1 MiCTUTBCSI 6€310CepeIHRO B MEAUIHUX JOKYMEHTAX.

Mexi JUCKpeiifHAX MOBHOBAXCHb OPTaHy BHIIOTO PIBHS MPH MEPEBipIIi
pillIeHb HWXKYECTOSIIMX KOMICiii 3yMOBJIEHI OOOB’SI3KOM JOTPHUMAaHHS
NPUHLIUIIB afMiHicTpaTUBHOI mpouenypu. CynoBHH KOHTPOJIb Yy TaKHX
NPaBOBIJTHOCHHAX Ma€ 3/IMCHIOBATHCS 32 HACTYIHHM aJTrOPUTMOM
NepeBipKU: HASBHOCTI 3aKOHOAABYO BH3HAUCHMX MIJICTAaB JJISl MIPOBEICHHS
NepeBipKY; HAJIEKHOI BMOTHBOBAHOCTI aKTa, IO CKAaCOBYE IIONEPEIHE
pilieHHs1 (BUKJIaJeHHS! KOHKPETHUX MEIMYHMX Ta IOPUAMYHUX HEBINNOBiA-
HOCTeH); MOTpUMaHHS OallaHCy MiXK CYCIUIBHHM iHTepecoM (OopoThOa
3 TPaABOIMOPYIICHHAMH) Ta MPUBATHUM IHTEPECOM OCOOM Ha CTaOiIbHICTH
1 IpaBOBOIO CTATyCy.

Takum guHOM mo3utiisi Bepxosroro Cyny B crpasi Ne 360/660/25 daxk-
TUYHO 3aKpIiIUTIOE MiAXiA, 3a SKUM CKacyBaHHS pPIlIEHHS 3a pe3yIbTaTaMH
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NepeBipky HOro oOIPyHTOBAHOCTI MOJXKJIMBE JIMIIE Y BHIIAJKy OYEBHIHOI Ta
Oe3cripHOi HEBIANMOBITHOCTI MaTepianiB MEAWYHOI CIIPaBU yCTaHOBJICHUM
KpuTepisM. Y BCIX IHIIMX BHIIQJKaX EKCIEpTHA KOMaHJa 3000B’s3aHa
IHIIIIOBATH TIOBTOPHE OIHIOBaHHS i3 3a0e3ledYeHHSM mpaBa 0coOHM Ha
y4acTh y mporenypi. Takuil miaxin BiAMOBiga€ MPUHIMIIAM BEPXOBEHCTBA
npaBa, MPaBOBOi BH3HAYCHOCTI Ta MPOMOPLIHHOCTI W YHEMOXXIHUBIIIOE
MIEPETBOPEHHS! KOHTPOJBHUX ITOBHOB&)XEHb HA IHCTPYMEHT CBAaBiILHOTO
Meperisiay Bke HaOyToro MpaBoBOTO CTaTyCy OCOOH.

DOI https://doi.org/10.36059/978-966-397-613-6-35

OCHOBHI IIPABA Y CEHCI POBEPTA AJIEKCI
B EKCIIEPTHII TEXHILI IOPUINYHOI APTYMEHTAIIIT

ITaBarok AHatodtiil I'puroposuy
KaHouoam 1opuoudHUXx Hayx,
acucmenm xagedopu meopii npasa
ma npae ar00uHU PUOUYHO20 (aKyrbmeny,
Yepniseyvkuil nayionanvruil yHieepcumem imeni IOpiss @eovkosuua
M. Yepnisyi, Yxpaina

ExcrieprHa TexHika IOpHIMYHOI aprymeHTaulii abo, SIK Takox Oynemo
TOBOPHUTH 32 aHAJIOTIEI0 3 BIIOMHM IIOJIJIOM JIOTiKH, CydacHa eKCIepTHa
TeXHiKa — IIe, 3 0HOTO0 OOKY, NPUKIaAHUH (aKaJeMidYHNH, KBa3ilOANKaTHB-
HUil) OiK Teopil IOPUAMYHOI apryMeHTallii, a 3 IHIIOro, — MOJANBIIHN
PO3BUTOK TPAAWIIAHOT EKCIIEPTHOI TEXHIKH OIpAIfOBAaHHS CTyICHTAMH
I0pUIMYHOTO Ka3ycy. OCHOBHI IpaBa €, 3a Tak 3BaHUM IXHIM MaTepiaJbHUM
MOHATTSM, BU3Ha4eHUM P. Auekci, «rmpaBaMu, SIKi BKJIFOUEHI Y KOHCTUTYIIIO
3 HamipoM abo 3 IHTCHLIEI nozumusysamu npasa modunuy» [1, c. 950].
Te, sike 3HaYCHHS Taki OCHOBHI IpaBa MarOTh y 3raJlaHiil TEXHilli, CTAHOBUTh
akmyanbHull npedmem IJis TOCIIKCHHS.

Mema 0onogioi — Noka3aTH, 10 CyJOBUI 3aXUCT OCHOBHHUX IIPaB y CEHCI
P. Anekci Moxe BinOyBaTHCs — B aKaJeMIYHOMY acIleKTi — B TEXHII
IOpUIMYHOI aprymeHTauii, chopMOBaHiii Ha OCHOBI Teopil HOPHIMYHOT
apryMeHTauii Ta TpaJuiiiHoOT eKCIepTHOT TEXHIKH.

1. Teopis rOpUAMYHOI apryMeHTalil — Le ChOrOJHI HE SKach €IHMHA
TEOopis, a CYKYIHICTh MIAXOMIB, 5SKi (OPMYIOTh IIEBHY MpoOIIeMHY chepy
¢inmocodii mpasa» (Y. Hoiimaun) [2, c. 15]. Jlo miei cdepu Hamexurs,
30KpeMa, 3a CaMOBH3HAYEHHSIM «HOPMATHBHO-aHAJITHYHA» TEOpis IHOpHU-
muaHoi aprymentamii P. Amekci [3, c. 33], skuii BogHOYAC iHCTPYKTHBHO
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MIOKa3aB, sIK Taka Teopis MoXe OyTH 3acCTOCOBaHA JUIS aHali3y OCHOBHHX
npaB [4]. OmHak cam P. Anekci JOKIaJHO HE TPOJEMOHCTPYBAB, K TaKUH
aHaJ i3 MOKe BiIOyBaTHCA 13 3aIydeHHSM W TpajuLiHHOI eKCIIepTHOI
TexHikKH. OCTaHHE, ONHAK, HE 3aBaXKAa€ B3ATH 32 OCHOBY CaMe KOHIENTH
P. Anexci 1t HaIIOTO PO3TIY.

TpaaumiiiHa excriepTHa TeXHiKa — 1€ aKaJeMiqHe MICTENTBO CKIIaJaHHS
MIICBMOBOTO E€KCIIEPTHOTO BHMCHOBKY IIPO 3aCTOCYBAaHHSA YSBHUM CYIJICIO
MaTepialbHOTO MpaBa 3a JOMOMOTOI0 BHKOPUCTAHHS INPABIXHOTO METORY
Ta eKcrmeprHoro cTwio. [IpaBKHMI MeToxm mHpu mpOMYy — II€ CHOCIO
3aCTOCYBaHHSI TaK 3BaHMX OCHOBHHMX IPaBOBUX HOPM, TOOTO OOTIPYHTY-
BIBHKX 1 3allEPEYHUX HOPM MaTepialbHOTO IIpaBa, ifiesl SIKMX HaJeXHTh
(3 1856 poky) nepenycim bepuxapny Bimamaiiny, a ekcnepTHHIA CTHIb —
ne nenyktuBHa ¢opma (oTke-hopMma) BHKIALy pPE3yJbTaTiB IPaBOBOTO
aHaji3y, SKUH IIOYMHAETBHCS 3 (OPMYBaHHS TiMOTE3W 1 3aKiHUYETHCS
¢opmysoBaHHAM pinmieHHS. TOX, SKIIO KOPOTKO, €KCIepTHA TEXHIKa —
[I€ «CHUMYJBTaHHE [SC. OJHOYAcCHE] 3aCTOCYBaHHS MpPABIKHOTO METORY
i ekciepTHOTO cTIIEO» (M.M. Bennr) [5, c. 1].

IIpore it y P. Anekci MoxHa moOaduTH pyX y HAOpPSMKY MO€IHAHHS
Teopil IOPUOMYHOI apryMeHTallii Ta eKclepTHOi TexHiku. Tak, mo-mepiue, y
foro TBOpuOMYy apceHasli MoOkHa 3HalTH «OCHOBHY CXeMy IepeBipKd
KOHCTHTYLIHHOT ckapru» [6], sKa, 0JJHaK, HAJISKUTh HE JI0 EKCIIEPTHOI, a 10
pernAiiiiHoi TexHikh. [{e MOSCHIOEThCS THUM, 10 B Iiii CXeMi HICTHCS K PO
MUTaHHS JOIYCTUMOCTI, TaK i MpO MHUTaHHS OOTPYHTOBAHOCTI KOHCTUTYIIIH-
HOi ckapru. 3i cBOro OOKy, y TpaiMUiifHIH eKCNepTHIH TEeXHilli MOBHHHO
HTHCS TUIBKH NP0 MUTaHHS OOIPYHTOBAHOCTI. SIKIIO BpaxyBaTH Iie, a TAKOXK
Te, IO eKCIepTHa TeXHiKa TOXOomuTb — Ha nayMmMky @. Panbepi,
K.-®. Hlrykenbepra [5, c. 3—4] Ta iHmUX, a TaKOX, i3 3aCTEPEIKECHHIMH,
i Ha Hamly IyMKy — i3 peJSmiiHOI TEeXHIKHM, TO MOXHa CTBEpPIPKYBAaTH,
0 MpWHANMHI IMILTIIATHO P. AJNeKci croiydae CBOIO TEOPil0 IOPUAMIHOL
apryMeHTamii B acTeKTi OCHOBHHX IIPaB i3 €KCIIEPTHOIO TEXHIKOI0. 3ragaHe
IIOMHO 3aCTEPEKCHHS MOIATa€ B TOMY, IO E€KCIIEPTHA TEXHIKa BHHUKAE,
sk BigzHavatots [.-II. Tagpepxkamn 1 M.M. Benar, ski cnenianbHO
JOCTIKyBaNK BimmoBigHe icropuune mutadHsa [5, c¢. 4-5 et passim],
HE TUIBKH 13 peJsIiiHOT TEXHIKH.

[o-npyre, B enmukionenuuHiii cratti «OcHOBHI mpaBa» P. Anekci
NpsSIMO 3a3HAyae, 110 JJIsl OCHOBHHX IIpaB IepeyCciM Mae 3HaYeHHS TOHSTTS
npaBa Ha gemo. [IpaBa Ha pemo (Rechte auf etwas) abo mpasexi
(Anspriiche) — e HOpMaTWBHI BiTHOIIEHHS MK TpPhOMa EJIEMEHTAMHU:
Hociem (a), agpecarom (b) i mpenmerom (Geg) mpasa. [1, c. 949]. Take
PO3YMIiHHS OCHOBHHX TpaB y AJIEKCi JONOBHIOETHCS MEPEHyCiM MOIIIOM
MIPaBOBUX HOPM Ha IMpaBWja i MPUHLIUIM, SKi € BiANOBITHO Ne(iHITHBHUMHU
Ta prima facie BeniHHsAMH (TOKIagHO AUB. [4, c. 71-104] Ta iH.).

145



OTxe, npuHaiiMHI (POPMAIIBHO 1 y3arajJbHEHO Y YaCTHHI HOPMOTEOPETHY-
Horo Oaszucy P. Anekci nomyckae, SIKIIIO BpaXxOBYBaTH i CKa3aHe Y MOTEpe/-
HbOMY a03alli, BUKOPHCTaHHS IPaBIXKHOTO METOAY B IIPOIECi CKJIaJaHHS
€KCIIEPTHOTO BUCHOBKY.

[To-Tpere, exciepTHHH CTHIIb Mae€, SIK BXKE CKa3aHO, NEAYKTHBHY IIpH-
pomy, sxy P. Anekci mocmipkye TOIi, KOJNH CTPYKTypHO TOPiBHIOE
cyOcyMITio 1 3BakyBaHHS SIK (POPMH 3aCTOCYBAaHHS IpaBa a00 TOMi, KOJIK
TOBOPUTH TPO BHYTPIIIHE i 30BHINIHE BHIIPABAAHHS IIPABOBOTO DIillICHHS
[7, c. 435 et passim]. SIKIIO KOHKpPETH3yBaTH OCTaHHE, TO 3HOBY Tpeba
KOHCTAaTyBaTH, 10 NpHHaMHI (QopMallbHa OCHOBa EKCIIEPTHOTO CTHIIIO
s P. Aniekci He € 4yxoro.

OTKe, BUKJIaJIeHE BHIIE JO3BOJISIE CTBEPDKYBATH, 110 TEOPisl IOPHIMYHOT
apryMeHTanii 1 Teopiss OCHOBHHX IIpaB y P. Anexci npuHaliMHI IMILTIIUTHO
CTHKAIOThCA 13 TPAUILIHHOIO EKCIIEPTHOIO TEXHIKOIO.

TpagumiiiHa ekcriepTHa TEXHiKa Ma€ CHOTOAHI 1 MpsIMUN a00 EeKCILTi-
IIUTHUH CTOCYHOK /IO TOHATTS OCHOBHHX TpaB. Tak, M MOSCHEHHS LbOTO
MOKHA Bimiciatw, 10 poGir, Hanpukman, T. Cinexebpann [8, ¢. 116-129],
b. Banepiyca Ta iH., IpoTe IIi aBTOPH HE MOXKYTh 3alPONOHYBATH TAKOTO
TICHOTO CIIONIy4eHHsS Teopil IOPUAWYHOI apryMeHTamii i Teopii OCHOBHHX
mpaB, sk 1e 3poouB P. Anekci. Tak um iHakmie, Te AK iHII aBTOPH TIPO-
MOHYIOTh 3aCTOCOBYBATH OCHOBHI HOPMH B €KCIIEPTHIH TEXHilli MoTpedye
OKPEMOT0 JOCIIHKESHHS.

2. Xaii Tam sk, ane nocsrHeHHs P. AJjiekci, a Takox #Oro y4HiB
(M. Knarr Ta iH.) 1 KoOJNler, siKi 3 HUM 0arato B YOMY COJIiTapU3yIOTHCS
(F.-PI. Kox, I'. ProccmaHH Ta iH.), 3 OOHOTO OOKY, JO SKOTO TSXKIEMO 1 MH,
a TaKoXX aBTOPIB, SKi CIIEMialbHO 3alMaliCs YM 3aliMarOTHCSI €KCIIEPTHOIO
texHikoto (I1. ATiyrep sk MOXXKIMBHI 3aCHOBHUK TPAJULIHHOTO €KCIIEPTHOTO
ctuimio [5, ¢. 119-137], 1. Menixyc, XX.-M. llamrep Ta iH.), 3 iHImOro 00Ky,
MiBOJATh HAC O NMUTAHHS, SIK BCE XX TaKH IOETHATH TEOPII0 IOPHIUYHOI
apryMeHTamii Ta eKCIepPTHY TeXHIKy i moOymyBaTH CIIOYaTKy NpPUHAWMHI
CHHKPETHYHY TEOpif0 1 TeXHIKy IOPHOMYHOI apryMeHTamii B IpOIeci,
30KpeMa, CYIOBOTO 3aXHCTy IpaB JIOJAWHHU, TOYHIIIEC: IMiJl Yac HaBYaHHS
TaKOMY 3aXHUCTY.

Ha nHam norssin, Uit 1IbOro CHOYaTKy HMOTPIOHO y3arajibHUTH 3raJlaHui
BUILE IIOJIMI HAa IpaBWIa 1 NPUHIOUIIM 1 TOBOPUTH IPO YMOBHI HOPMH
Ta HEYyMOBHI HOPMH, TOOTO HOPMH per se a00 HOpMH sK Taki. B Takomy pasi
NpaBDKHUM MeToA, sKMil 3a pexoMmeHpauiero B.B. TpyTHs, B KOHTEKCTI
YKpaiHCBKOTO mpaBa OyneMO Ha3UBATH GUMOJICHUM MemoOoM, MOXKHA
PO3YMITH SIK BHKOPHCTaHHS NPUHHATOTO HaMU B [bOMYy a03alli aHaii-
THUYHOTO TTOJILTY HOPM.

Wnerbcs, Bracke, npo Take. OCHOBHI paBa MoskHa prima facie posymiTu
AK HOPMH per se, TOOTO SIK HOPMH, SIKI HE MAalOTh YCTAJICHHX YMOB
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3aCTOCYBaHHS, aje MOBHMHHI iXx maru. CydyacHWH NpaBiXHUI / BUMOXHHI
METOJl y TakoMy pasi Oyae 3aBXIM pPO3IMOYMHATHCS 13 KOHKIIO3HMBHOTO
(BHCHOBYBAJILHOT0) aHaJI3y NMPaBOOOIPYHTYBAJIbHOI HOPMH, HE3AJIEIKHO BiJ
TOTO0, MA€ Taka HOPMa YCTaJIeHI yMOBH 3aCTOCYBaHHS, UM Hi. SIKII0 BOHa Mae
TaKi YMOBH, TO 3aCTOCYBAHHs €KCIIEPTHOTO CTHIIIO Y BUIAJKy 3 OCHOBHUMH
mpaBaMd He OyJe MaTH ICTOTHHX OCOOJIHMBOCTEH WOpPIBHSIHO i3 THMH
HOpMaMH, SIKi TPAIULIIOTECA y NHUBUIBHOMY, KPHUMiHAIHHOMY, ITyOJIiYHOMY
YU Sui generis mpasi.

Onnak, Taka CHUTYyallis Ha MPAKTHI HaBpsAd 4u Oyne MaTH IpaKTHIHE
3HAYCHHS, OCKUIbKHM, Ha Hall WOIIAA, SKUil (opMyBaBcs B mpolieci
O3HAMOMIICHHSI 3 TBOPYUM JOpOOKOM P. Anekci, éci OCHOBHI mpaBa, SIKi
MaroTh (popMy IPUHIHMIIB, € HE aOCOMIOTHUMH, a BiJTHOCHUMHM npaBamiu. Lle
03Ha4ya€e B KOHTEKCTI ITO/LTy HOPM Ha YMOBHI HOPMH 1 HOPMH per se Te, 110
BCi OCHOBHI IIpaBa sIK MPUHIIMIIK HE MAIOTh yCTAJICHUX YMOB 3aCTOCYBaHHS B
TOMY CeHCi, mo0 [mi yMOBH He Morau O OyTH 3BaKCHI 3 YMOBaMH
3aCTOCYBaHHS 1HIINX OCHOBHHX NPaB-TIPHHIIHIIIB.

B Takomy pa3i mpaBDLKHHIA METON i EKCIIEPTHHH CTWIh IOTPEOYIOTH
mojanbmoi Momudikamii, fky MoxkHa Oymo O 3AiiCHHTH Tak: yMOBH
3aCTOCYBaHHS MPABOBOT HOPMHU MOTPIOHO PO3NUIMTH Ha TPH YaCTHHU: YMOBU
3aCMOCY8ants AK MAKi, MEMaymosu 3acmocy8anHs ma cybymosu 3acmo-
cyeéannsi. MeTayMOBH 3aCTOCYBaHHSI IPaBOBOI HOPMHM — L€ TaKi yMOBH,
SKi € yMOBaMH 3aCTOCYBaHHSI yMOB 3aCTOCYBaHHS sIK TaKHMX. 3BIICH 1 Ha3Ba.
CyOyMOBH 3aCTOCYBaHHS — II€ TaKi YMOBH, SIKI pa3oM yTBOPIOIOTb YMOBH
3aCTOCYBaHHS 5K TaKi.

OCHOBHI TIpaBa SK MPaBOBI HOPMHU — 1€ HOPMH, SKi TMOPSAA 3 YMOBaMHU
3aCTOCYBaHHS SIK TAKUMH 1 IXHIMH CyOyMOBaMH MaroTh — TaK 4M iHaKIe —
Yy CBOEMY CKJIaJli METayMOBH 3aCTOCYBaHHS. TakuM 9WHOM, JUIS TOTO 1100
CKJIACTH EKCIEPTHHH BHCHOBOK IIPO 3aCTOCYBaHHS OCHOBHOTO IIpaBa,
3aBKAM TOTPIOHO OyTH TOTOBUM MAaTH CHpaBy 31 3raJlaHUMH BUINE
METayMOBaMH 3acTocyBaHHA. lIpoTe me 3HOBY moTpebye CIEmialbHOTO
IOCHIDKEHHS.

OTxe, BUKIQJEHE BHILE, A03BOJSIE CTBEPPKYBaTH, ILIO: IIO-TIEpIIe,
y P. Anekci npuHaiiMHI IMIUIIUTHO iCHYE YCBIZOMIICHHS TICHOTO 3B’S3KY
Teopii IOpUAMYHOI apryMeHTalii, Teopii OCHOBHHMX IpaB Ta TpaaULiWHOI
eKCIepPTHOI TEXHIKH, MO-Jpyre, TPAAMLIHHY EKCIepTHY TEXHiKy MOXHa
Mou(iKyBaTH 3a JONMOMOIOIO IOJLTY NPAaBOBMX HOPM Ha YMOBHI HOPMH
i HOPMHM per se, a TaKkoX Ha OCHOBI BHJIUICHHS MeTa- 1 CyOymoB
3aCTOCYBaHHS NpaBOBOi HOpMH. Takoro poxy Momu@ikalis I03BOJISIE
pyxaThcs Yy HampsMKy TOOyJOBH €KCHEPTHOI TEXHIKH IOPHUIUYHOI
apryMeHTanii, sika Moke OyTH BHMKOPHCTaHA 1 JUI1 HAaBYAHHS CYyIOBOMY
3aXHCTY MPaB JTIOJUHU.
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MPOBJEMMU CYJJOBOI'O 3AXUCTY PEITYTALIT
TA BIAIIKOJYBAHHS IIIKOJH Y PA3I BIIMOBH
MOTEPILJIOTO Bl OGBUHYBAYEHHS Y KPUMIHAJTBHOMY
MMPOBAI’KEHHI Y ®OPMI IPUBATHOT'O OBBUHYBAYEHHS

Muyeaina Oxcana BacuaiBua
O0OKMOp OPUOUHHUX HAYK, npoghecop,
npogecop kaghedpu KpUMIHATLHO2O NPoYecy
ma opeanizayii 00cy008020 ClioCmsa
Xapxiecokuil HayioHanbHULL YHIgepcumem HYMpPIUHIX Cnpas
M. Xapxis, Ykpaina

3axuct mpaB Ta CcBOOON JIOOMHM B YMOBaxX CYYacHOTO PO3BHTKY
KPUMIHAIBHOTO TPOLIECYalbHOI CHUCTEMH YKpaiHH HaOyBae 0COOIHMBOI
aKTyaJbHOCTi. BaiuBe Micme y LbOMY KOHTEKCTI 3ailMa€ IHMTaHHS
3a0e3edeHHs] CyIOBOT0 3aXHCTy pemyTalii oco0M, a TaKoXX MeXaHi3MiB
BIJIIKOAYBAaHHS INKOAW Y BHIAJKAaX BIIMOBH IOTEPIIJIOrO Bix OOBHHY-
BayCHHSA y KPHMiHAIBHOMY IIPOBAKEHHI y (opMi NpHBaTHOTO OOBHHY-
BaueHHs. Lls mpoOiema mocrae He JMuIe K IOPUANYHA, a i SIK CyCIUIbHO-
€THYHa, OCKUIBKM CTOCYEThCS OalaHCy MDK IHTepecaMu MOTEepIiInX,
MpaBaMH I1iJJO3PIOBaHUX/00BHHYBaYEHHUX Ta €()EKTHBHICTIO IPABOCYIJIS.

BinmoBine Ha MATaHHS PO HASIBHICTH B 0COOM TpaBa Ha BiJIIIKOYBaHHSI
IIKO/IM, 3aBJaHOl IHIIIIOBaHHSIM KPUMIHAIFHOTO MPOBaKEHHS Yy (Qopmi
NIPUBaTHOIO OOBMHYBa4€HHS y pa3i MMOJabIIOi BiZIMOBH TOTEPIIIOTO Bif
OOBHHYBAaUYCHHS, IIGKUTh Y IUIONIMHI PO3MEXYBaHHSI JTOOPOCOBICHOI
peaiizamii mpaBa Ha CylOBHH 3axHCT Ta AeNikTHOI moBemiHku. Crarts 40
KoncTuTynii YkpaiHu TapaHTye NpaBo IHIMBiAyalbHHX YH KOJEKTHBHHX
MUCHMOBUX 3BEpPHEHB a00 OCOOMCTOTO 3BEpHEHHS IO JEpPKABHUX OPraHiB,
SIKi MalOTh HaJaTH OOTPYHTOBAHY BiANIOBIiAb Y BCTAHOBJICHUI 3aKOHOM CTPOK
[1]. 3BepHeHHsT 0cOOM 110 MPaBOOXOPOHHUX OPraHiB i3 3asBOI0 NP0 BYH-
HEHHS KpUMIHaJIBHOT'O PABONOPYILIEHHS € peaji3ali€eto Tl KOHCTUTYIIIHHOTO
npasa, a TOMY, 3a 3araJlbHIM NPaBHJIOM, HE MOXKE BH3HABATUCS HE3aKOHHOIO
JIE0 Ta TATHYTH 332 COOOK0 IUBLTBHO-TIPABOBY BIAMOBINANBHICTh Y BUTIISAII
BIJIIIKOTyBaHHS IIKOIH (30KpEMa MOPaJIbHOT).

[Ipote nei iMyHiTeT HE € aOCOJIOTHUM. 3TIIHO 3 MPABOBOIO MO3HLIEO
BepxoHoro Cy1y, BUCIOBJICHOIO y HH3II IIOCTAHOB y CHpaBax MpO 3aXHUCT
9ecTi, TIAHOCTI Ta MIIOBOI pemyTalii, BiAIIKOAYBAaHHS INKOAH MOJKJIFBE
BUKITIOYHO 332 YMOBH, SIKIIO Hii 0coOW, sKa iHiIiloBaja MPOBAKEHHS, OyIn
CIIPSIMOBaHI HE Ha 3aXHCT IOPYIICHOTO IIPaBa, a BUKIIOYHO Ha 3aMOMiSHHS
MIKOAW 1HIIKA 0co0i (3TOBKHMBAaHHS IPaBOM), 1 ii 3BEpHEHHA MICTHIIO
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3aBiIOMO HENpaBIwBi BigoMocTi [2]. BomHoyac «BHKIAJECHHS y JHCTaX,
3asBax, CKaprax Ji0 MpaBOOXOPOHHOTO OpraHy 3aBiJIOMO HETPaBIMBUX BiJ0-
MocCTel TsATHE 3a co0OI0 BIIOBIAANBHICTH, Nepen0adeHy YHHHUM 3aKOHO-
naBcTBOM YKpainm») [3]. 3okpema, KpuminansHuil konekc Ykpainu mnepen-
Oauae KpUMiHAIBHY BiIMOBINANBHICTH 32 3aBiIOMO HETPaBIWBE IMOBiTOM-
JICHHSI TTPO BUMHEHHS KPUMIHAIBHOTO IpaBonopymeHHs (ctatts 383).

Cama 1o co0i BigMOBa MOTEPIJIOrO Bif OOBHHYBaueHHA (IO € HOTO
JUCTIO3UTHBHUM IPAaBOM y KPHMiHAJIBHHAX MPOBAKEHHAX Y GOpMi pUBaT-
HOrO0 OOBMHYBA4€HHS) HE CBITYHATH NPO ABTOMATHYHY 3aBiIOMY HEIpaB-
JIMBICTh 3asBH PO KpUMIHAIbHE MpaBONOpylIeHHs. BiqmoBa Moxe OyTn
HACJIJIKOM ITPUMHPEHHS, BTPATH IHTEpeCy 10 CIpaBH abo HeOakaHHs OpaTu
y4acTh y TPUBIMX CYJOBUX Hpoleaypax. ToMy aBTOMaTH4HOTrO IpaBa Ha
BIJIIIKOJYBaHHS IIKOJAW JIMIIE 3a (aKTOM 3aKPUTTS KPUMIHAIBHOTO
NIPOBA/PKEHHSI 4Yepe3 BiJAMOBY TIOTEPIUIOTO BiJ OOBHHYBAa4YEeHHS 3aKOH
He mependavae. s CTATHEHHS IIKOAW 3a MpaBwiamu crateit 1166, 1167
HusineHOTro KOmekcy Ykpainm (mami — LK Ykpaian) HeoOXimHO mOBecTH
HasIBHICTh TTOBHOTO CKJIa[ly IMBUIBHOTO MPAaBOMOPYIICHHS, A€ KIIOUYOBUM
1 HaWCKIAIHIIAM eJleMeHTOM OyAe BHHA MOTEPIioro y ¢opmi yMHCITY
Ha Oe3IifcTaBHEe KpUMiHATBHE ITePECIiTyBaHHS.

[MuTanHa momo mpaBa ocoOW HAa BiNIIKOAYBAaHHS IIKOAW, 3aBIAHOI iif
HE3aKOHHMMH [iISIMM OpraHiB, L0 3AIHCHIOIOTH OIEPaTHBHO-PO3IIYKOBY
TUSIBHICTh, OPTaHiB JOCYIOBOrO PO3CIIiMyBaHHS, MPOKYypaTypH 1 Cymy,
y pa3i 3aKpHUTTS CTOCOBHO Hel KPHUMIHAJBHOTO IMPOBAKCHHS 3 IIiICTaBH,
BU3HaueHoi MyHKTOM 7 wuactuHH mepmioi crarti 284 KIIK Vkpainwm,
BUPINIYETBCS KPi3b MPU3MY KOHIIETLIT peaduliTylounx i HepeadimiTyrounx
mijicTaB. 30KpeMa, 3aKpUTTSl KPUMIHAJIBLHOTO MPOBA/KEHHS Y JIOCHIKyBa-
HOMY BHIIQJIKy € ()OPMaNbHOIO MmifcTaBoio. ToOTO Takoro, sKa HE HANAE
IpaBa Ha peabiiiTariro y nopsaaky 3akoHy Ykpaian «IIpo mopsmaok Bimmiko-
JyBaHHS IIKOIM, 3aBJAaHOI I'POMaJsSHHHOBI HE3aKOHHHUMHM JiIMH OpPTaHiB,
IO 3AIHCHIOIOTh ONEPAaTHBHO-PO3IIYKOBY HiSUTBHICTH, OpPraHiB JOCYIOBOTO
po3cIigyBaHHA, MPOKYpaTypH i CyIy» Ta 3aCTOCYBaHHS SKOi IIOB’s3aHE
i3 TIpolecyaJbHUMH TI€PEUIKOAaMH 3JIHCHEHHS KPUMIiHAJbHOTO IPOBaJ-
*xeHHs [4, c¢. 131].

3rigHo 3 yactunow nepuoro crarti 130 KIIK Ykpainu «ikona, 3aBaana
HE3aKOHHUMU DIIICHHSMH, JiSMU 9u OE3JIsUTHHICTIO OpraHy, II0 3/iHCHIOE
OIEPaTHBHO-PO3IIYKOBY isSUIBHICTh, JOCYZOBE PpO3CIiIyBaHHS, INPOKypa-
Typu abo cyay, BiJIIIKOJOBYETHCS JAEPKaBOIO 3a paxyHOK JlepxaBHOro
Oro/pKeTy YKpaiHU y BUIaJKax Ta B HOPSAJAKY, nepeadadeHux 3aKoHOM» [5].
CriemianbHIM HOPMATHBHO-TIPABOBUM aKTOM, IIIO PETYJIO€ Ii BiAHOCHHH,
€ 3akoH VYkpainum «[Ipo mOpSIOK BIAMIKOAYBaHHS IIKOIW, 3aBJaHOT
TPOMAaITHUHOBI HE3aKOHHUMH [iIMH OPTaHiB, 10 31iHCHIOIOTh ONIEpaTHBHO-
PO3IIYKOBY MisUTBHICTH, OPTaHiB JOCYIOBOTO PO3CIiAyBaHHA, MPOKypaTypH
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i cymy» [6]. CraTTs 2 1boro 3akoHy MICTUTh BUUEPITHUI MEPEJTIK IMiACTaB, 32
SKUX BUHUKAE TPaBO Ha BIAUIKOAYBaHHS IIKOAW 33 paxyHOK Jlep»aBHOTO
OromkeTy Ykpainu. J[o HUX HaiexaTh BUKIFOYHO PeadiIiTyr09i 00CTaBUHH.

3aKpUTTS KPUMIHAJIBHOTO IPOBA/DKECHHS y 3B’SI3KY 3 BIJMOBOIO ITOTEp-
MUTOTO BiI OOBHMHYBa4YeHHS Y KPHUMIHAIILHOMY TIPOBADKEHHI y (dopmi
MPUBATHOTO OOBHHYBAaYCHHS € (OPMAaIBHOIO IIiICTABOO, III0 HE peadiliTye
ocoby 1 He miATBepIKye ii HEBHHYBATICTh ab0 BiACYTHICTH 3JIOUHHY.
Ile numme o3Haua€ HEMOJJIMBICTH IPOAOBKEHHS IEPECHIAyBaHHSI dYepe3
BIJICYTHICTB BouIi moteprijoro. JlepxaBa B oco0i cimigdoro, Ai3HaBada 4d
NPOKypopa, BHOCSYM BIiJOMOCTI JI0 €IMHOTO pPEeCTpy JOCYAOBHX
PO3CITiyBaHb 3a 3asBOI0 MOTEPHIIIONO NP0 KPHMiHAIBHE MPABONOPYIICHHS
npuBatHOro oOBuHYyBaueHHs (cratti 25, 214 KIIK) Ta mpoBoxsum ciigyi
(po3urykoBi), HeracHi ciigdi (Po3UIyKoBi) i iHII MpouecyanbHi Ail, Aistia
MIPaBOMIpHO Ta BUKOHYBaJa CBil MO3UTHBHUI 000B’s130K. Binrak, nmogansia
BiIMOBa TIOTEpPILIOTO BiJ OOBHHYBAaYCHHS HE pPOOWUTH TMOmMepenHi il
Jiep>KaBU HE3aKOHHUMHU €X tUNC (3 MOMEHTY 1X YYWHEHHS).

3 ormimy Ha me ocoba HE Mae MpaBa Ha BIANIKOAYBaHHS IIKOIU
3a paxXyHOK JIep»aBHU B MOPSJIKY creriaabHoro 3akony Ne 266/94-BP y pasi
3aKPUTTS MPOBAKEHHS 3 MiJCTaBH, BU3HAYCHO! MyHKTOM 7 YaCTHHH IIEPIIOi
crarti 284 KIIK Vkpainun. BUHATKOM MOXYTh OyTH JIWIIE BUITAIKH, KOJIU
i/l Yac TaKOTO PO3CIiyBaHHs PAaBOOXOPOHHUMHU OpraHamy OyJiM BUMHEHI
OKpeMi, CaMOCTIiiHI He3aKOHHI pillleHHs, il Ui Oe3aisIbHICTh, HE3aKOHHICTh
SKMX BCTaHOBJIGHA CYJOM a00 CII4MM CYIACH0 M Yac IMPOBaKCHHS.
VY TtakoMy pa3i IKOJa, 3amojisHa camMe MK eKCIleCaMH, a He CaMuM
(hakTOM  KpUMIHAIBHOTO TEPECTigyBaHHS, MOXXE BIAIIKOZOBYBATHCS
Ha 3arajbHUX IiJcTaBax 3a npasuiamu crateid 1173, 1174 LIK Ykpainu.

Bonnowac y pimenni Koncturyniitnoro Cyny Ykpainu Bix 08 uepBHS
2022 poky Ne 3-p(II)/2022 xoHCTaTyeThCs, «II0 Yy 3B’SI3Ky 3 HepeaoOinmiTa-
LIIfHUM XapakTepoM ITiACTaBH AJIS 3aKPUTTS KPUMIHAIBHOTO IPOBAKECHHS
<..> Ha 3aKOHOZABUOMY PiBHi HE Ilepea0adeHO MOKIUBOCTI BiIIIKOTyBAaHHS
IOIKOAHW, 3aBJAHOI HE3aKOHHUMH [JiIMH OpraHiB, IO 3HIHCHIOIOTH
OTIEPaTHBHO-PO3IIYKOBY JisUIbHICTh, OpPTraHIB JIOCYJOBOTO PO3CIiTyBaHHS,
NPOKYypaTypu 1 CyAy, a TaKOX BHU3HAUCHO MEBHI OOMEXKEHHS /sl TaKHxX
oci6» [7]. Yka3aHi NOJOXEHHS 3a aHAJIOTIEI0 MOXYTh OyTH 3acTOCOBaHI
JI0 BHINAJKIB, KOJHM 3aKPUTTS KPUMIHAIBHOTO INPOBA/PKEHHS 3/11HCHIOETHCS
3a (opMaTbHOIO MiJCTaBOIO — BiZIMOBA IMOTEPHUIOrO BiJ OOBHUHYBayeHHS
Yy KpPUMIiHQJBHHUX NPOBAPKEHHSAX Y (OpMiI NMPHUBATHOTO OOBHHYBa4YEHHS.
binpmie 3a Bce, 0c00i, CTOCOBHO SIKOi 3aKpUTO KPUMIiHAIBHE IPOBAIKEHHS
3a HepeaOLTiTaIliifHOI0 MiICTaBOK, Mae OyTH rapaHTOBaHE MpPaBo Ha edek-
TUBHHUH CYJOBHH 3aXHCT, IO TOJISITAE B MOXIIMBOCTI 3BEPHYTHCS 10 CYIy
IIOA0 MEPEeBIpKH 3aKOHHOCTI Ta OOTPYHTOBAHOCTI NMPOLECYANIbHUX PIIICHb.
Sxmo Oyzne BCTAaHOBICHO HE3aKOHHICTH IEPECTiTyBaHHA, CyJ IOBHHEH
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BUDININTH TUTaHHS peadimiTanii, 3axucTy pemyranii ¥ BiANIKOAYyBaHHS
wkou [7].

IMpore umaHMM KIIK VYkpaiHm MexaHi3M CIPOCTYBaHHS CYMHIBIB
Yy HEBHHYBATOCTi 0coOM abo 3a0e3meueHHs BiTIIKOAYBAaHHS IIKOIH 0OCO0i,
OO SIKOI KpUMIHAJIbHE MPOBADKEHHS OYyJ0 3aKpUTO 3a (OPMAIBHOIO
MiZCTaBOI0, 30KpeMa y 3B’A3Ky 3 BiIMOBOIO MOTEPIUIOTO Bix OOBHHY-
BaYCHHSA Y KPUMIHAIBHUX IPOBAKCHHAX y (hopMi MpUBATHOTO OOBHHY-
BadCHH!, HE IIepe10adeHo.
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ENICTEMOJIOTTIAHI TA OLTHIOBAJIbHI KPUTEPII
HEJUCKPUMIHALITHOCTI IMTPUIUCIB 3AKOHY
B MPAKTULI KOHCTUTYLIAHOI'O CY1Y YKPAIHU

Pa6inosuu Cepriit
O0OKMOp OPUOUHHUX HAYK, npoghecop,
207108HULL HAYKOBULL CNIBPOOIMHUK 8I00LTY
MIHCHAPOOHO20 NPUBAMHO20 NPABA,

HI[I npusammnoeo npasa ma nionpuemMuuymea imMeni akademixa
@.I". Bypuaxa HayionanvHoi akademii npasosux Hayk Yxpaiuu,
npogecop kaghedpu KoncmumyyiliHo2o npasa,
Jlveiecokutl Hayionanvuull yHigepcumem imeni leana @panka
M. Jlvsis, Ykpaina

[pakTnyHa peamizaiis 3acagd pPiBHOCTI BHUMAara€ BUKOPUCTAHHS
BiINOBiTHUX IOPUINYHUX 3aCO0IB B PI3HUX CETMEHTAX IOPUIMYHOI CHCTEMHU:
MPaBOTBOPUOCTi, MPABOTIIyMadeHHI ¥ HOPMOKOHTpOdi. Jlo Takmx 3aco0iB
HaJIe)KaTh: Ha BCiX PIBHAX 1 CTalisfX IOPHINYHOTO PETYITIOBAaHHSA — MHCaHI
W «HemucaHl» KOHCTUTYLIHHI 3acaid IOPUAWYHOTO  PEryJOBaHHSI
(comianpHOI CIpaBeNTMBOCTI Ta COLIaJbHOI JepikaBH), KOHIEMIS 3aXO0JiB
minrpumyBanbhoi gii, affirmative action; ma 3akonomaBuomy piBHI —
IOPUIMKO-TEXHIYHUN MpuiioM udepeHmiamii npaBoBUX CTaTyCiB; Ha piBHI
KOHCTUTYIIHHOTO KOHTPOJIO — 3aCOOM OI[IHFOBAHHS BiIOBiTHOCTI SKOCTI
H 3MiCTy 3aKOHOJABYMX NPUIHCIB KOHCTUTYLIMHUM TapaHTisIM TpaB
JIFOJUHH.

[TyHkTamu, sKi IMO3HAYAIOTh PaHHI €TAld PO3BUTKY METOIHK 3acTOCY-
BaHHS 3aCay PiBHOCTI B IPABOBOMY PETYJIIOBaHHI €KOHOMIYHHX BiJHOCHH
B KOHCTUTYIIITHOMY CYAZOYHMHCTBI MOXYTb ciyryBatu pimenHs Cyxy
B cmpaBax mpo enekrpoeHepreTuky Bing 12.02.2002 Ne 3-pr/2002 (cymms-
nonosifgay B.I. PozeHko), mpo Moparopiii Ha IpUMYyCOBY peajizalilo MaiiHa
Big 10.06.2003 Ne 11-pni/2003 (cynnsi-nonosinau I.A. TuM4eHko) Ta cripaBa
00  KPEOUTOpIB  MIANPUEMCTB  KOMyHaJdbHOI  (OPMH  BJIACHOCTI
Bix 20.06.2007 Ne 5-pn/2007 (cyans-nonosigay B.B. [IxxyHb).

Y KOHCTUTYLIIHHOMY MPaBOCY/JIi «ITiCIsIMaliIaHHOTO» TIepioy crieriati-
30BaHUIl OpraH KOHCTUTYLIHHOT FOPUCAMKLIT YKpaiHU pO3LIMPHB 1 BATOHYUB
CBil IHCTpyMEHTapiii TEpeBIpKM KOHCTUTYIIIMHOCTI  3aKOHOJABYOTO
pETyIIOBaHHS S€KOHOMIYHUX BiJHOCHH, 30KpeMa 3a PaXxyHOK PO3pOOJICHHS
KPUTEpiiB NPaBOMIPHOCTI MPaBOOOMEKEHb, YpPaxXyBaHHS €BPOIEHCHKUX
CTaHIAPTIB Ta 3apyODKHHUX MPAKTHUK KOHTPOIIO MPABOMIpPHOCTI 0OMEXeHb
COLIiaJIbHUX Ta €KOHOMIYHUX TPaB JTIOJMHU.
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Tak, y cdepax HUBIIBHOTO Ta OCIONAPCHKOTO MpaBa Bif0ynacst eBoIIo-
ISl BiJl NMPHUHIMITY PIBHOTO 3aXHUCTy JIEp)KaBOIO BCTAaHOBICHUX 3aKOHOM
oco0nmBOCTEH IMPaBOBOTO peXuMy (DOpM BIIACHOCTI 10 IMIUIEMEHTAIi]
€BPONEHCHKUX TPABOBHX CTAHIAPTIB MPONOPLIHHOCTI Ta HEIUCKPHUMiHa-
mittHocTi [1, 2]. TlopyureHHs piBHOCTI KOHCTHTYIIHHUX TIpaB i CcBOOOIX
o3Hauae, mo ocoba abo rpyma oci® 3a BuzHaueHUMH Y cTarTi 24 KoH-
ctutymii YKpaiHH O3HaKaMmu, sIKi OynH, € Ta MOXyThb OyTH miicHUMH abo
MPUITyIICHUMH, OTPUMYy€ IpuBiyiei abo 3a3Hae OOMEXEHHA y BHU3HAHHI,
pearizarii Y1 KOpUCTYBaHHI IIpaBaMu i cBoboxaMu B Oyab-sKii popmi, Kpim
BUMAJKIB, KOJH Take OOMEKCHHS Ma€ NPaBOMIpHY, 00 €KTHBHO
OOIpYHTOBaHy MeETY, CIIOCOOM [OCSATHEHHs SKOI € HaJe)KHMMH Ta TO-
TpiOHUMU.

VY couianpHii cdepi B yMOBax (piHAHCOBO-€KOHOMIYHOI KPU3U MPUHINI
CIpaBeUIMBOTrO OallaHCy MK iHTepecamu ocodu Ta cycmiigbctBa KC KoH-
KPETH3yBaB SK MPABO JCP)KaBU Ha BUPIIICHHS COLiaJIbHAX MUTAHb HA BJIAC-
HUH pO3Cy[ 3aJIeKHO BiJ iCHYIOUMX (PiHAHCOBO-CKOHOMIUHIX MOKIHBOCTEH
[3-5]. Hopsix i3 M, CymoM 3arpoBaKeHO: a) IiHHICHO-OIIiHIOBAIBHI MeXi
3aKOHOJIABYOr0 PO3CYyIy: 3a00poHa BmaBaTHCA A0 OOMEXEHb, LIO IOpPY-
HIYIOTh CYTHICTh KOHCTUTYI[IMHHUX cOLiaNbHUX mpaB ocioy» (Ne 5-pr/2005)
Ta «00O0B’SI30K JepXkKaBH 3a OyIb-IKHX OOCTaBWH 3abe3rmedyBaTH TOCTaTHI
YMOBH HTTsI, CYMICHI 3 JIFOICHKOIO TiHICTIO» [5]; 0) hopmanbHO BU3HAYEHI
MeXi Takoro poscyay. B octanuromy Bunanky KC Takok BU3HAB COIliaibHI
3000B’s13aHHS JIepXKaBU LIONO OCI0, sIKi MOCTpaXkJajlk BHACHIZIOK aBapii
Ha YopHoOwmschkili AEC, Takumu, 10 He 3aleXarh BiJ (HiHAHCOBHX
MOJKJIMBOCTEH JepikKaBU Ta 11 eKOHOMIYHOTO craHoBHIIa [7—8]. Tum camum
BCTaHOBJICHO CBOEPiIHE «a0CONIOTHE» collialibHe 30008’ sI3aHHSI.

Cepen  IOpUAMKO-TEXHIYHMX IHCTPYMEHTIB 3a0e3NedeHHs 3acaau
COIIaNBbHOI CHPSMOBAHOCTI E€KOHOMIKH y KOHCTHTYIIIHHOMY CYyIOYHHCTBI
VkpalHM BaxJIMBE Micle HAJECKHUTh MPUHLUIAM COLIadbHOI OOIPYHTO-
BaHOCTI Ta 00’ €KTUBHOI BUIIPABIAHOCT] 3aKOHOIaBYOTO PETYIIOBAHHSA, IKUM
y mpaktuii €CITI Bimnosimae 3acana objective and reasonable justification.
O3Haka «00’€KTUBHOCTI» BKa3ye Ha MOXIIMBICTh eMHIpUYHOI BepHikarii
COLaIbHUX TMIJICTaB IOPUAMYHOTO TPUIKCY, O3HAKa «PO3YMHOCTI» —
Ha HOro BIAMOBIAHICTh TUIIOBUM CYCITUIBHUM YSIBIICHHSIM 3 MO3HLIT «PO3yM-
HOTO CIiocTepirauyay, TOAI SK O3HaKa «BUIPABIAHOCT» — Ha JIETiTHM-
HICTh TaKOro MNpPUIKCY 3 MO3MLIM COLIaJbHUX YSBJIEHb MaHIBHUX TIPyI
CYyCHIJIBCTBA.

[pu npOMy OLIHIOBaHHS OOIPYHTOBAHOCTI 3aKOHOAABYOTO PETYJIIOBAHHS
0a3yeThCsi Ha TPABOBOMY, COINIAJIGHOMY Ta EKOHOMIYHOMY (30KpemMa
(hYHKITIOHANTEHO-IIUTEOBOMY) Ti3HAaHHI. METOI0 COI[IaIbHOTO Ta EKOHO-
Migaoro mizHaHHI KCY € BUSBIEHHS HasSBHOCTI/BIACYTHOCTI 00’ €KTHBHHUX
comiabHUX TiAcTaB i (He)IU(epeHIIOBaHH 3aKOHOMABIEM IPaBOBHX
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CTaTyCiB YYaCHUKIB €KOHOMIYHUX BiJJOCHH, BCTAHOBJICHHS OCOOJHMBOCTEH
MOPSIAKY 371HCHEHHs iXHIX MpaB Ta/abo MeX Takoro 3/1iHCHEHHS TOIIIO.

3 oIy Ha Te, MO B MPAKTHUIl KOHCTUTYIIHHOTO CYIOYHMHCTBA BHUpA-
JKEHa €IHICTh KOTHITHBHOI'O M I[IHHICHO-OLIIHIOBAJILHOIO BIJHOIIEHD,
IMIUTIDUTHOIO OCHOBOKO 3milicHIOBaHOTO CyZOM COIIANBHOTO ITi3HAHHS
€ 3acajla THOCEJIOTIHHOTO ONTHMIi3MY, 3TiTHO 3 KOO COIiaNbHA TIHCHICTS 1,
30KpeMa, 3B’SI3KH, SIKi € IPEAMETOM JOCITIHKEHHS, € Ti3HABaHUMHU.

CormianpHa HEOOXiAHICTH BCTAHOBJICHHS MPaBOBOI audepeHtiamnii Ta/abo
MPaBOBUX OOMEKEHb MOXKE OYTH 3yMOBJICHA SIK ICHYIOUNMH MaTepialbHIMH,
TakK 1 ijeaJJbHUMH KOMIIOHEHTaMU (DYHKIIOHYBaHHS COLIabHUX 1HCTHTYTIB
Ta OiSTIBHOCTI areHTiB €eKOHOMIYHHUX BIAHOCHH, iX Oa)KaHUM, MOJEIHLOBAHUM
CTaHOM.

OriHIOBaHHS OOIPYHTOBAHOCTI NPAaBOBHX BiIMIHHOCTEH € BHUSBIICHHSAM
3HAYMMOCTI COIIATBHUX MiJICTaB IX BCTAHOBJICHHS. Take OIiHIOBAHHS BHCTY-
Mae 0COOJMBUM TPUIAOMOM COIIaTbHO-IIPABOBOIO IMi3HAHHS, HE TOTOXHUM
OIIIHIOBAHHIO BIIITOBIJHOCTI BCTAHOBJIEHMX BIIMIHHOCTEHN IXHIM JIETITUMHIN
MeTi (IpHHIHUIY «IOMipHOCTI»). [lincraBoro nais BHCHOBKY OpraHy
KOHCTUTYLIHHOI FOPUCAMKIII Mpo OOIPYHTOBAHICTh THX 3aKOHOJABUHMX
BIIMIHHOCTEH, AKi 3a0e3MeuyroTh Mif0 3aCaJd COI[albHOI CIPSIMOBAHOCTI
€KOHOMIKH, MOXXYTh OyTH BHU3HAHI CYCHIJIbHO JICTITUMHI 3aJIEKHOCTI —
3B'SI3KM, BCTAHOBJIIOBaHI MIDK: a) IPAaBOBUMH O3HAKaMH Ta E€MIIIPUYHUMHU
YUHHUKaMH; 0) HopMamu KoOHCTUTYIIi Ta HOpMamMH 3aKOHIB YKpaiHu;
B) MOPaJbHUMH YSBJICHHAMH Ta 3aKOHOIaBUUMH HOPMaMH.
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nakoBoi Oxnbru OnexcannpiBuu, Jlaup Ipunn BinbsMiBHu, [leqKOBCBKOTO
Bsiuecnaa Bikroposuya, JKeniznsika Muxaitna BacuisoBnua, Koxyxapooi
Jropmunmu  AmaromiiBHM momo BigmoBimHOCcTi KoHcTuTymii  YkpaiHu
(xoHcTUTyHiMHOCT) TMyHKTIB 2, 3 po3mimy Il "llpukiHneBi momoxxeHHS"
3akony Ykpainum "IIpo BHeceHHS 3MiH IO JESKHX 3aKOHOJABUMX AaKTiB
VYkpalHu II0OA0 3ampoBapKEHHS KOHTPAKTHOI ¢opMmu poboTu y cdepi
KyJIbTYpH Ta KOHKYPCHOI MPOILEIypH MPU3HAYCHHS KEPIBHUKIB JIEPKaBHUX

155



Ta KOMYHaJIbHUX 3aKiafiB KynbTypu" Big 28 ciuns 2016 poky Ne 955-VIII
3i 3miHaM Bim 12.07.2019 Ne 5-p(I)/2019. URL: https://zakon.rada.gov.ua/
laws/card/va05p710-19

3. Pimenns Koncrurymiiinoro Cyny VYkpaiHu y cmpaBi 3a KOHCTH-
TYHMIHHAME TIO#aHHAMH 49 HapomHUX AemyTaTiB YKpaiHu, 53 HapomHUX
JIeTyTaTiB YKpaiHu i 56 HapOOHUX ACMyTaTiB YKpaiHH 100 BiAIIOBIAHOCTI
Koncrutynii Ykpainn (koHcTutyIiaocTi) myHKTY 4 po3ainy VII "Ilpukin-
neBi nonoxxeHHsn" 3akony Ykpaiau "IIpo JlepskaBHuil OromkeT YKpaiHu Ha
2011 pik" Bim 26.12.2011 Ne 20-pm/2011. URL: https://zakon.rada.gov.ua/
laws/card/v020p710-11

4. Pimenns Koncruryuiiinoro Cyany YkpaiHu y crpaBi 3a KOHCTHTY-
ilfHUM ToJaHHAM TipaBmiHHA [leHciitHoro ¢onay Ykpainu momo ogimiii-
HOTO TIyMadyeHHsS IOJIOKEHb CTaTTi 1, YacTWH Iepmioi, Apyroi, TpeTbol
crarti 95, yacTuHU Apyroi crarti 96, myHKTIB 2, 3, 6 crarti 116, yacTuHU
npyroi crarti 124, gactuam mepmoi cratti 129 Koncrurymii Ykpaidw,
MYHKTY 5 9acTHUHH mepioi ctaTTi 4 BropkeTHOTO Koekey YKpaiHH, yHKTY
2 yvactuHu mepmoi ctarti 9 Koznekcy amMmiHICTpaTHBHOTO CyJOYHMHCTBA
YkpalHu B CHCTEMHOMY 3B'SI3Ky 3 OKpeMHMH MOJIoKeHHAMH KoHcTuTytii
Vkpainm ~ Ne 3-pm/2012/.  URL:  https://zakon.rada.gov.ua/laws/card/
v003p710-12

5. Pimenns Koncruryuiiinoro Cyny VYkpainu y crpaBi 3a KOHCTH-
TYIIHHUAM TIOJaHHAM 49 HapOIHMX JCMyTaTiB YKpaiHH I0I0 BiIAMOBIAHOCTI
Koncrurynii Ykpainu (koHcTuTyIiiHOCT]) myHKTYy 12 posminy 1 3akony
VYxpaiau "[Ipo BHECEHHS 3MiH Ta BU3HAHHS TaKUMH, [0 BTPATIIIN YHHHICTS,
JIeSIKMX 3aKOHOJaBYMX akTiB Ykpainu" Bix 28 rpymas 2014 poxy Ne 76-VII|
Bigx 22.05.2018 Ne5-p/2018. URL: https://zakon.rada.gov.ua/laws/card/
v005p710-18

6. Pimenns Koncrurymiiinoro Cyny VYkpaiHum y cmpaBi 3a KOHCTH-
TYIIHHAM TOJaHHAM 51 HapomHOTO JermyTaTa YKpaiHu OO0 BiAIIOBIAHOCTI
Konctutynii Ykpaiau (KOHCTUTYLIHHOCTI) HOJOXKEHb cTaTTi 92, myHKTY 6
posniny X "Ilepexiani monoxeHHs" 3eMeIbHOr0 Koaekcy YKpainu (crpaBa
Npo TOCTIHE KOPHCTYBaHHS 3eMeNbHUMH JinsHkamu) Big 22.09.2005
Ne 5-pr/2005/. URL: https://zakon.rada.gov.ua/laws/card/v005p710-05.

7. Pimenns pyroro cenary Koncruryuiitnoro Cyny Ykpainu y crpasi
3a KOHCTUTYLIHHOIO CKaprolo rpoMaasHuHa Ykpainu J{suenka Onekcanapa
MukonaifoBu4a Ta IHIIUX TPOMAIsIH YKpaiHM IIOJ0 BiAMOBIIHOCTI
Koncrurynii Ykpainu (KoHCTHTYLIHHOCTI) mianyHKTY 13 myHKTY 4 po3niny
I 3akony Ykpainu "[Ipo BHECEHHS 3MiH Ta BU3HAHHS TaKHUMH, 11O BTPATHIN
YHHHICTB, JEIKAX 3aKOHOJABUMX aKTiB YKpainu" Bix 28 rpymas 2014 poxy
Ne 76-VIII Bin 7.04.2021 Ne 1-p(11)/2021/. URL: https://zakon.rada.gov.ua/
laws/card/va01p710-21
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8. Pimenns [epmoro cenaty Koncruryuiitnoro Cyny Ykpainu y cnpa-
Bi 3a KOHCTUTYILIHHOI0 cKaproto Koctinm Mukonn BacunboBuya mozno
BigmoBinHocTi  Koncrurymii  YkpaiHn (KOHCTHUTYLIHHOCTI) IIOJIOXKEHHS
nyHKTy 26 posmity VI «[IpukiHmeBi Ta TEpexifHI ITOJIOKEHHSD
bromxerHoro  komekcy  Ykpaimm  Bim  13.09.2023  Ne 7-p(I)/2023.
URL.: https://zakon.rada.gov.ua/laws/card/v007p710-23

DOI https://doi.org/10.36059/978-966-397-613-6-38

INPEACTABHUITBO Y CIIPABAX
ITPO BCTAHOBJIEHHS IOPUJIMYHUX ®AKTIB

Tatyanu Ipuna IOpiiBHa
KaHOUOam 10puoOudHUX HayK, OOyeHm,
Odoyenm Kagpedpu npoyecyanrbHo20 nPasa IPUOUYHO20 PaKyibmenty
Yepniseyvkuii Hayionanvnu yHieepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Ykpaina

CnpaBH OKpeMOro HpOBaKEHHS PO3IIISAAI0THCS CYJIOM 3 A0/ICPKAHHIM
3arajibHUX IMPaBWI, BCTAHOBJIEHHX LIMBIIBHUM MpoleCyalbHUM KOAEKCOM
VYkpaian (mami — HIIK VYkpainn) (4. 3 cr. 284), T00TO 32 TpaBHiIaMu
MO30BHOTO TPOBA/UKEHHS, OJHAK, 3 BHHATKAMH Ta JONOBHEHHSIMH.
B nmanomy mpoBa/pKEHHI peasli3yeTbesi IHCTUTYT HIPEICTaBHHUITBA SIK BHI
npaBHUYOi gonomoru. CIIpaBu OKPEMOTO IPOBA/KEHHS Yy Cyni Iepuioi
IHCTaHIIIl Y BUMIAIKaX, BCTAHOBICHUX IMyHKTaMu 1, 91 10 4. 2 cr. 293 HIIK
YKpaiHu po3TIIIaroThCs CYAOM 3a 000B’S3KOBOIO YUacTIO aJBOKaTa OCOOH,
CTOCOBHO $SIKOi PO3IJLINAEThCS cHpaBa. Y BCIX IHIIMX cIpaBax HE Mepen-
OadeHO ydacThb aJBOKaTa SIK OOOB’S3KOBY. YYAaCHUKHU CIPaBH (3asBHUKU
Ta 3aiHTepecoBaHi 0coOM) Ha BIACHUI PO3CYZ BHPIIIYIOTH SIK OpaTUMyThb
y4acTh y Ipolleci: 0cOOMCTO YW 3BEpPTATHCS 32 MPABHUYOIO JOMOMOTOIO
o anBokara? Ile >k cTocyerbest 1 onHi€l 3 HAMMONMIMPEHIMIMX CIpaB, sKa
PO3IIISIAETHCS B IOPSJKY OKPEMOTO TPOBA/KEHHSI — BCTAHOBJICHHS (DaKTiB,
o MaroTh ropuauuHe 3HaueHHs (Posnin IV rmasa 6 LIIK Ykpainwn).

3rigHo mocranoBu Bepxosnoro Cyny y ckiaai kosnerii cymuiB Tperboi
cynoBoi nanatu KacaniiiHoro nuBuiesHOro cyay Bin 21 tpaBust 2025 poky
y cmpasi Ne 754/13001/23 «CrnpaBu 1mpo BCTaHOBIJICHHS (aKTiB, 110 MArOTh
IOpUIMYHE 3HAUEHHS, HaJIeXKaTh JI0 IOPUCAUKIII Cy/y 3a YMOB, SIKIIO 3TiTHO
i3 3aKOHOM Taki (PaKTH CTBOPIOIOTH FOPUAWYHI HACTINKH, TOOTO BiJ HHUX
3aJIeKUTh BUHUKHEHHS, 3MiHa a00 NMPHUIMHEHHS OCOOMCTHX YM MaiHOBHX
IIpaB TPOMAISIH; YUHHUM 3aKOHOIABCTBOM HE Mepe0adeHo 1HIIOTO MOPSAKY
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iX BCTaHOBJICHHS; 3asSBHMK HE Ma€ iHIIOI MOXKJIMBOCTI ojepxard abo Bij-
HOBUTH 3aryOyieHMH YW 3HUINEHWH NOKYMEHT, SKHH TNOCBimuye ¢akr,
10 Ma€ IOpWAWYHE 3HAYCHHS; BCTAHOBJICHHS (AKTy HE IIOB SI3YETHCS
3 HACTYITHUM BHPIMIEHHSAM CHOPY IIPO IIPABO».

VY mepiox nii BOEHHOTO CTaHy CyIH IIEPEBAKHO PO3IIISNAIOTH CIIPABH
IIPO BCTAHOBJICHHS, 30KPEMa, TAKUX IOPUINIHNX (DAKTIB: PO BCTAHOBIICHHS
(hakTy, IO 3asABHUK € UICHOM CiM’i 3armOioro BiHCHKOBOCITY>KOOBIIA,
3 METOI0 OTPHMAaHHS TPOIIOBOI KOMIICHCANii; MPO BCTAHOBJIEHHA (hakTy
MPOKUBAaHHS ONHIEI0 CIM’€I0 YOJOBiKa Ta JKIHKM 0e3 MHUTo0y 3 METoro
OTPUMaHHSI TPOIIOBOI KOMIIEHcAlli y 3B’S3Ky 31 CMEpTIO BiHCBHKOBO-
CIIy)KOOBILISI; TPO BCTAaHOBJIEHHs (pakTy mnepeOyBaHHS Ha YTpPUMaHHI
3aru0JI0oro BifICHKOBOCITYKOOBISl 3 METOIO OTPHMAHHS MEpeXoy Ha iHMINI
BUJI ITeHCii a00 OTpUMaHHS COLIAILHOT JOIIOMOTH; (haKT HapOHKEHHS 0CO0n
Ha TepuTOpii, Ha sKiii BeayTbcs akTHBHI OoWoBI mii, Qakr cMmepTi
0co0H/BiiCEKOBOCTYKOOBIIS Ha TEPUTOPIi, HA SKil BEAYThCS AKTUBHI OOHOBI
nii a0 Ha THMYAacOBO OKYIOBaHii TepuTopii; hakT OaTHKiBCTBA MTOMEPIIOTO
BIHCBKOBOCITY>KOOBIIS 111010 ANTHHH TOLIO.

I3 3asBamu mpo BCTaHOBIIEHHA (aKTiB, IO MAIOTh IOPUANYHE 3HAUCHHS,
B mepiox Mii BOEHHOTO CTaHy IO CYAY 3BEPTAIOTHCS OCOOM IEepeBaKHO
3 METOI0 peecTpamii HapopKEeHHsS IiTed; peecTpamii cMepTi sIK 3arudimx
BIHCBHKOBOCITY>KOOBIIIB, TaK 1 IUBIIBHUX 0Ci0 BHACIHIZIOK 30poiiHoi arpecii pd
MPOTH YKpaiHH; OTPHUMAHHSA OJHOPA30BOi TPOIIOBOI TOMOMOTH CiM’sM
3aru0JInX BiHCHKOBOCITY)KOOBIIIB, OTPUMAaHHS IHIIMX COLIaNbHUX BHUILIAT
i jgomomor; ohOpMIICHHS CHAIIMHW; peayizalii mpaBa Ha BiJCTPOUKY
BiJl NPW30BY Ha BIHCBHKOBY cCiyxOy mix uac MoOimi3amii; 3BUIBHEHHS
3 BIfICbKOBOI CITy>)KOW; BH3HAuU€HHs CTaTrycy OcCoOM, sika IepeOyBae Iif
3axuicroM KoHBEHIIIi po 3aXUCT MUBLIEHOTO HACENICHHS i 9ac BiffHU Bif
12 cepmast 1949 poky; CTATHEHHS KOMITEHCAIli KON, 3aBIAHOI BHACTIIOK
30poitHoi arpecii pd mpotu Ykpainu Tormo.

Komo 3asBHHKIB pI3HHTBCS 3aleXHO Bif GakTy, SIKHH MiasIrae
BCTaHOBJICHHIO Ta 3 SKOI0 METOI0. 3aKOHOAaBelb Timpku y cr. 317 ILIIK
VYkpaiHu 10 TIeBHOI KaTeropii cnpaB 3akpimuiroe oci0, siki MOKYTh MOJATH
3asBy 10 CyHy, cepell SKUX BOAYaeMo IPEICTaBHHKIB Ta 3aKOHHHX IpPE-
cTaBHUKIB. [IpoTe BBa)kaeMo, IO BPaXxOBYIOYH OCOOJMBOCTI MPOBAKEHHS
y cmpaBax IIpO BCTAaHOBJCHHS (akTy HapoKeHHs abo cMmepTi ocodu
Ha TepUTOpii, Ha sKiii BBEJAEHO BOEHHWH YW Ha/J3BUYaWHHUU cTaH, abo
Ha TUMYacoBO OKYINOBaHili Tepuropii YKpaiHH, y HHX 3a aHaJIOTi€l0
3 BHIIEBKAa3aHUMU CIIPaBaM{ CJIiJ Tepefn0adynuTd OOOB’SI3KOBY y4acTh
aZBOKaTa. YYacThb BKa3aHOTO Cy0’ €KTa CHPHIATUME €(QEeKTHBHOMY 3[iH-
CHEHHIO IMBUJIBHOTO CYAOYMHCTBAa Ta peaiizamii HOro 3aBmaHb. AJBOKAT
3’dCy€e MiICYOHICTH CIpaBH, 3a0€3MeUnTh MpaBWIbHE OQOPMIICHHS 3asBH,
30ip HOKa30BOi 0a3W, BU3HAYUTH KOJO 3aiHTEPECOBAHUX OCiO, Yy BH3HAYCHI
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CTPOKH peallizye BCi CBOI IIOBHOB@)KEHHS, INPEICTaBUTh IHTEpECH 0COOH
B CyJi, CBO€YaCHO TMIpel sSIBUTH pINICHHS [0 BUKOHAHHSA YH OCKap-
JKeHHSI Ta 1H.

Ha crorommimmHili meHr Maemo mpaktuky BC, ska mepembadae, 1o
«TIPEIICTaBHHUIITBO Yy CIIpaBaXx OKPEMOTo TMPOBA/UKEHHS B aNesIiiHIi
IHCTaHMIi 3AIHCHIOEThCA BUKIIIOYHO aBOKaToM. CIIpaBH OKpPEMOTO MpoBajl-
JKEHHSI TIPO BCTAHOBJCHHS IOPUAMYHUX (DAKTIB HE HaleXaTb A0 Mallo-
3HAYHUX COpaB. Y CyIi amensIiiiHol IHCTaHIlii MPEeICTaBHUITBO Y TaKUX
CIpaBax MOXE 3ZIHCHIOBATHCA BHKIIOYHO aJBOKATOM ab0 3aKOHHHUM
MpeACTaBHUKOMY. TakuM 4MHOM, BOA4a€eThCsi 00OB’SI3KOBA y4acTh a/IBOKaTa
TUIBKK Ha CTaJii Meperiisily CyAOBHX pillleHb. ANENSIiHHUNA Cyl IepeBipse
NPaBWIBHICT 3aCTOCYBaHHS HOpPM TIpaBa Ta JOKasu (BKJIIOYAIOUU
CBiTYEHHS), 110 BCTAHOBJIOIOTh (PAKTHU JUIsI OCOOMCTHX YU MAHHOBHX IIPaB.
[TpeacTaBnsroun KIJIIEHTIB, aJBOKATH MAalOTh YiTKO OOIPYHTYBaTH MeETy
BCTAHOBJICHHS ()aKTy H HEMOXKIMBICTh OTPHUMATH JOKYMEHT I03aCyJOBO,
a TakoXX BYacHO (DOPMYJIIOBAaTH KIIOMOTAaHHS 10 cyxy (HampuKiIan, Tpo
BUTpeOyBaHHs JJOKa3iB, 3a0€3MEUCHHS /10Ka3iB, MPU3HAYCHHS EKCIICPTH3H,
3aTy4eHHS CBIIKIB).

Bognouac, 3rigHo nmo3umnii BC y cyni anensmiitHoi iHCTaHIII peacTaB-
HHULTBO y TAaKUX CIIPaBax MOKE 3[1HCHIOBATHCS] BHKIIIOYHO aaBOKaToOM abo
3aKOHHUM IPEACTABHUKOM. AJie K craryc (IpaBa, 000B’sI3KH, BIANOBIIAb-
HICTB) Ta MpOIeCyalIbHE CTAHOBHUIIIE IIUX CYO €KTIB Y MPOIIEC] BiAPI3HAETHCS.
SIkiio amBOKAaTChKa MIsUTBHICTH — Iie crerudivyHa npodeciiina TisUTbHICTb,
a aJBOKaT — Il 0co0a 3i CHemiaJbHAM CTaTyCOM, TO 3aKOHHHMHU TIpe-
CTaBHHKAMHU €: OIIKYHH, MIKIyBaJIbHUKH, OAaThKH, SIKI HE BOJOMIIOTH i HE
3000B’s13aH1 BOJIOAITH IOPUAMYHUMHU 3HAaHHAMH. biibiie Toro, myke 4acTto
3aKOHHI IIPEACTAaBHUKM MOXYTh 3JIOBKMBATH CBOIMH IIpaBaMu. Tomy
JUTS HaJaHHS IpoQeciiHol MpaBHUYOI JONIOMOTH B YKpaiHi 1 i€ aIBOKaTypa
(ct. 131-2 KY). JispHICTS aBOKaTa SK MPEICTaBHUKA OCOOM 3a0e3medy-
€ThCS UITKO 3aKOHOZABYOIO PEriIaMEHTAIli€l0 3 IMOCTIHHNM I BIOCKOHA-
neraaM. 1lix gac 3mificHEHHS alBOKATCHKOI AisUTBHOCTI aIBOKAT Ma€ IPaBo
BUMHATH Oyab-sKi [ii, HC 3a00POHCHI 3aKOHOM, MpPABHUJIAMHU aJBOKATCHKOI
€THKM Ta JOTOBOPOM IIpO HaJlaHHS MpPaBOBOi jormoMord. Takox npu 3.ii-
CHEHHI a/IBOKAaTChKOI JISUILHOCTI aJJBOKaT Mae€ He JIMIIe MeBHI npodeciiiHi
npaBa, a i mpogeciiiHi 000B’S3KH, SIKUX BiH MOBUHEH JIOTPUMYBATHCh.

AnBoxar — 11e npoeciiiHuil TpaBHUK 3 BUCOKMMH €THYHHMH 1 MOpPaIb-
HUMH TPUHLUIAMHY, SIKUH 3aCTOCOBYE Yy CBOIH JiSUTBHOCTI TPOBIJHI CBITOBI
MPaKTHKH, BUCTYIIA€ JIJEPOM Yy IOpUANYHIN criibHOTI. Came Ha aJIBOKAaTIiB
MIOKJIaIeHnii 000B’ 30K HAIaBaTH OKPEMHM OCO0aM MpaBHHUYY JOIIOMOTY,
3aXMIIATH 1X IHTEPECH, IIPU [[bOMY POOUTH L€ B paMKax 3aKOHY Ta 3 JOTPH-
MaHHSIM TpaBwil npodeciiHoi erwkd. [lisTBHICTH aaBOKaTa mOTpedye
He jume npodeciifHuX 3HaHb Ta HABHYOK, a M€ ¥ BMIHb 3HANTH CIIIBHY
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MOBY 3 KIIEHTOM, MigiOpaTH MigXiZ 10 KOKHOTO, XTO 3BEpHYBCs. SIKIIO
yepes BiK, IICHXIYHE 3aXBOPIOBAHHS, iHIII 00 €KTHBHI IPUYUHH Y KJIIEHTA YU
HOro poawW4iB, B TOMY 4YHCII 1 3aKOHHHX IIPEICTABHUKIB, 3HMKCHA
MOXJIMBICTE TpPHUAMATH BHBRKEHI pIMICHHA, IIOB’s3aHI 31 3MICTOM
JNOpYYeHHs, aJBOKAT TOBHHEH HaMaraTHCs MIiIATPUMYBaTH 3 HHMH
HOpMallbHI CTOCYHKH, IO BimmoOBimaroTh BuMoram IIpaBmin. He cumig
3a0yBaTd, IO AaABOKAT 3IIHCHIOE CBOIO IiSUTBHICTH 3TiTHO OCHOBHHUX
MPUHIUITB aJBOKATCHKOI €TUKU: 3aKOHHICTH, NMPIOPUTET iHTEpPECiB KIIi€HTa
(mpm  TBOMY Y3TOKYIOUHM I1X 3 IHTEpecaMH CyCIiIbCTBA, OKpPEMHX
IpOMaJisiH), HEMNPHUITyCTHUMICTh KOH(QUIIKTY IHTepeciB, KOHQIAEHIIHHICTh
tomo. He cexper, mo 3a ydacti npodeciiHoro mpaBHHKa Ha BIAMIHY Bil
3aKOHHOTO IPEJCTaBHHUKA, Oy/e IOKpAIlyBaTHCs SIKICTh MPaBOCYIAS. AJDKe
aJIBOKAT HAJa€ JOMOMOTY i CYAOBi, IIMM CaMUM 3BUIBHSIOUU CYIIIO BiX
MIOBIZIOMJICHHSI YYaCHUKIB CIIPaBH PO iX mpaBa Ta 0OOB’SI3KM, HACIIJIKU
BUYMHEHHS YHM HEBHKOHAHHS INPOLECYaJbHUX Mil, pO3’SICHEHHS IEBHUX
NpoLeayp Ta IHCTUTYTIB MiJ 4ac MpOBaKEHHS y CIIPaBi, 10, B CBOIO Yepry,
CIIPHATHME ONEPATUBHOCTI PO3IJIALY Ta BHPILICHHS CIPaBH, TOTPUMAaHHS
CTPOKiB pO3IJSIy CIpaBH, 3acajl HUBIIBPHOTO CyMOYMHCTBA. SIKmio ocoba
HEMae CBOTO aJBOKaTa, TO i HaJaBaTHMEThCS Oe30IIaTHA IPaBOBa
JoroMora Ha yMmoBax Pro bono, TOOTO Ha TpoMajaCBKHX 3acajiax,
sIKa BHCTYIIA€ OJHUM 3 HaHBAKJIMBIIINX MPaBOBUX 3acC00IB, HEOOXiTHHM
€JIEMEHTOM MeXaHi3My 3a0e3IedyeHHs] npaB 1 CBOOOA JIIOAWHH 1 Tpoma-
JsiHMHA. bes3omnartHa mpaBoBa J0MOMOTA, SIKY HAJalOTh aJIBOKATH € BHIOM
JIlep>)KaBHOI TapaHTii Ta MoJsra€ y CTBOPEHHI PIBHUX MOXKIIMBOCTEH [UIst
JIOCTYIY 0Ci0 JO TpaBOCYAIsd. AKTYalIbHICTh I[LOI'O MUTAHHSA OOYMOBIIIO-
€THCS COLIANBHIMU TPOIIECAMH, sIKi BiZIOyBalOThCS B CYCITUIBCTBI.

[IpencraBHUNUTBO y ClpaBaX NpPO BCTAHOBJICHHS FOPHIMYHUX (AKTiB —
e mpodeciiiHa momomMora anBoKaTa B CynaxX IUBUIGHOI IOPUCAMKINL IS
MiATBEPIKCHHS 00CTAaBUH, BiJ SKUX 3aJIekKaTh 0COOMCTI a0 MaifHOBI TpaBa
rpomazsH. [IpaBuiibHa MiATOTOBKA 0 MPOLECY 1 JOIIOMOra aBOKaTa 3Ha4HO
HiIBUIIYTh HIAHCH HA YXBaJCHHS I[O3UTHBHOTO pIMICHHS Ta JO3BOJIUTH
YHHUKHYTH TPUBAJIUX TPOLELYD.
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AOCTVYII 10 IPABOCY LIS SIK TAPAHTIS 3ABE3NNEYEHHS
IIPAB BINCbKOBOCJIY’KBOBLIB
TA BIMCBKOBO30OBOB’SI3AHUX

Typiakosa Harana BacuiiBaa
acnipanm
Yuisepcumem mummnoi cnpaeu ma ¢inancis
M. [uinpo, Ykpaina

3i 3micty craterr 17, 65 Koncrurynii Ykpainu BOa4aeThCs, MO 3aXUCT
JiepkaBy, 3a0e3nedueHHs ii Oe3neku € HaWBKIMBIIIUMH (YHKIISIMHA BCHOTO
VYkpaincbkoro Hapoay. BilickkoBa city)k0a — 11€ KOHCTHTYIIHHUI 000B’ 130K
rpoMajsiH YKpaiHu, SKMd Toisirae 'y 3abesnedeHHi OOOpoHHM YKpaiHw,
3aXHUCTi ii CyBepeHiTeTy, TepUTOpiaibHOI HULTICHOCTI Ta HEJIOTOpPKaH-
HoOCTi [1].

VY cBOO Uepry nepkaBa Ma€ CTBOPHTU BCi HEOOXiTHI YMOBH HE TiIBKH
JUIS TIPOXOJDKEHHS BIHCHKOBOI CIyKOHM, 1 Ji€Bi TapaHTii MpPaBOBOTO
1 COIIaJILHOTO 3aXHCTy BIHCHKOBOCIYKOOBIIIB 1 WICHIB IX CIMEH, a TaKoXK
3a0€3MEeUNTH JOCTYI 0 MPAaBOCYIS Ta 3aXHCT MPaB i iIHTEPECiB BIICHKOBO-
CIIy>k00BIIB 3 00Ky Cy0’€KTIB BIAaJHHX IOBHOBAXKCHH BiJ iX HE3aKOHHHX
pimens, niff unm 6e3mismbHOCTI. JlOoCTym [0 mpaBocynis IUIsl BiiCEKOBO-
Ciy>kOOBIIIB B YKpaiHi € Ba)XJIMBUM CKJIQJOBUM 3a0C3MCUCHHSIM iX TpaB
Ta cBOOOI.

3a 3mictom crateid 17, 65 OcHoBHOro 3akoHy YKpaiHM TpOMajsHU
VYkpainy, SKi 3aXMIIAIOTh BiTYM3HY, HE3AICKHICTP Ta TEPUTOPIAIBHY
LUTICHICT,  YKpaiHW, BHUKOHYIOTH KOHCTUTYLIHHO 3Hauynii QyHKuii,
TOX Jiep)KaBa TOBHMHHA HAJaBaTH iM 1 WiICHAM iXHIX CiMeH OCOOJIMBHIA
cTaryc Ta 3a0e3ledyBaTW iX JOJATKOBHMH TapaHTIIMH COLIaIbHOTO
3aXHCTYy..., @ ¥ CHPUSATH BUKOHAHHIO TPOMaJsHaMH YKpaiHH 000B’sI3Ky
mono 3axucry BirtumsHm — VYkpainw, il CyBepeHiTeTy, He3aleXHOCTI
Ta TEPUTOPiaNFHOI MIIICHOCTI; 3ax0au B cdepi 00OpOHHU NIepiKaBH MArOTh
OyTH CBO€YaCHMUMH, TOCIIJOBHUMH Ta KOMIUICKCHHMH, OCKITBKH Bim ix
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e(peKTHBHOTO 3alpOBa/DKEHHS 3aJICKUTh CTaH 00OPOHO3/1AaTHOCTI YKpaiHu
[ab3amm uwerBepTHil — chboMuH MiAMYyHKTY 5.1 MyHKTY 5 MOTHBYBaJbHOL
gactuau Pimenns KoncruryniliHoro Cyny VYkpaiam (Hpyruit cenar)
Bix 6 kBiTHs 2022 poky Ne 1-p(11)/2022] [2].

[Tix gac peamizartii BilicbKOBOCITY>KOOBIIIMHE Ta BifiCBKOBO3000B’I3aHUMH
CBOIX TIpaB, CBOOOJ i 3aKOHHHX IHTEPECiB, a TAKOX ITiJ YaC BUKOHAHHS CBOIX
000B’s3KiB Oyab-sKka 0c00a MOXKe CTUKHYTHUCS 3 MOKITUBOCTSIMH OOMEXECHHS
Y TOpPYIIEHHS MpaB 3 00Ky OpraHiB Aep)kaBHOI BIIaJW, OPTaHiB MiCIEBOTO
CaMOBpSAYBaHHS, BIICPKOBUX YaCTHH UM KOMaHIUPIB. Y TaKMX BHUIMAAKAX
BIHCBHKOBOCITY>KOOBELIb YM BiCHKOBO300OB’S13aHMH Mae NpaBO Ha BiIHOB-
JICHHSI, 3aXKMCT 1 MOHOBJIGHHsSI CBOIX MpaB IUISXOM 3BEPHEHHS 10 KOMIIe-
TEHTHOTO, HE3AJIEKHOTO 1 HEYNEpeKEHOTro Cyny, SIKMW Ji€ Ha IIiJcTaBi
3aKOHY, @ TaKOX, SKIIO CyJ BHpIIIMTh IMUTAaHHI TPO IIpaBa, CBOOOIM,
iHTepecd abo O0OOB'SI3KM Takoi 0COOM, TO BiIHCHKOBOCITY>KOOBELb YU
BiiCEKOBO3000B’ I3aHMIA MOXKE OpaTH Yy9acTh Y CYZAOBOMY IIPOILIECI.

Tomy, y cydacHHX CKIQZHMX YyMOBaxX JeplkaBa Mae 3a0e3redyBaTH
KO)KHOMY JIOCTYII A0 TPaBOCYIIS i MOMIIMBICTh BUTBHO 1 O€3MEpemKoaHo
peartizyBaTH MpaBo Ha CyJOBHUH 3axucT. B Ykpaini moctym no mpaBocyaas
JUI BIHCHKOBOCIYKOOBIIIB Ta BIHCHKOBO300OB’SI3aHHX € TapaHTOBAHHM
MpaBoM, IO 3a0e3medye iXHIO CIpPaBEIUBICTh Ta 3aXHCT Bill OyIb-SKUX
ooMmexeHb. lle mpaBo € GyHIaAMEHTAJIbHHM 1 OCHOBOIIOJOXHHM, BOHO
BU3HAHO MIDKHAPOJHUM CIIIBTOBAPUCTBOM 1 3a()iKCOBAHUM Yy HU3I MiKHa-
POAHMX JNOKyMEHTaX, TaKuX SK 3arajbHa JIeKiapaiis TMpaB JIIOAWHH,
KonBeHI1is po 3axHCT MpaB JIIOAWHHE 1 OCHOBOIIOJIOXHUX CBOOOA, MikHa-
POAHUI MAKT PO IPOMAJISTHCHKI 1 MOJIITHYHI TIpaBa.

[Mopsin 3 ©MM CHOTOJHI iCHYE HM3Ka YMHHHKIB, SIKi €0 YTPYIHIOIOThH
JIOCTYTI 10 TPABOCYIIS BICEKOBOCTYXOOBIIIB Ta BIICHBKOBO3000B’SI3aHUX.
Jlo HMX MOXXHa BiHECTH TakKi, AK: HEIOCKOHANICTh 3aKOHOJABCTBA, SIKE
PETYIIOe BCi acleKTH NPOXOKECHHS CITy>KOM BiMCHKOBOCITY)XOOBIISIMH Ta
BiICEKOBO3000B’ I3aHAMH, MHUTAHHS X MPAaBOBOTO 1 COLIANBHOTO 3aXUCTY;
HECTaOUIBHICTh CyMOBOi MPAaKTUKHA 3 PpO3IJLILYy Ta BHPIMICHHS CIIOPIB,
CTOPOHOI0 SIKHX € BIHCHKOBOCITY)KOOBEIlb Ta BIHCHKOBO300OB’sI3aHUN;
3aTATYBaHHS PO3MIANY CYAOBHX CIpaB y 3B 3Ky 00 €KTMBHHUMH (BeJIMKa
KUJIBKICTB cHpaB) i cy0’€KTUBHUMH YMHHHUKaMH (MPOOJIEMH ydacTi y crpasi
BIHCBHKOBOCIY>KOOBIII y 3B’SI3KYy 13 3HAaXODKCHHSIM, HaNpHKiIang, y 30HI
OoitfoBux niii Tomo) Ta iHmi. OZHUM 13 NULIXiB MOxOJaHHS Oap’epis,
110 MEPEeIIKO/DKAIOTh peaiizalii npaBa Ha JOCTYN JO IPaBOCYAIS BIHCHKO-
BOCIY>KOOBIISIMU Ta BiCHKOBO3000B’SI3aHUMH MOXKE CITyTYBaTH ITOAAJIBIINI
PO3BUTOK €JIEKTPOHHOTO CY[OYMHCTBA, CHCTEMATH3allisl Ta CTAJICTh 3aKOHO-
JABCTBA, IO PETYIIO€ THTAaHHA MOOiMi3alii Ta MPOXOIKEHHS BIHCHKOBOI
CITy>KOH, COLIIaTBHOTO 1 IPaBOBOT'O 3aXHCTY.
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OTKe, OCTYII 10 MPABOCYAJIS € 3aKPIIJICHIM Y MaTepialbHOMY Ta MPO-
HecyaJbHOMY TIpaBi BaKJIMBHUM IIPaBOM BiHCHKOBOCTY)KOOBISIM Ta BiM-
CHKOBO3000B’SI3aHUM OTPUMATH CYJOBUM 3aXHCT i CIPABEIMBO BUPIIIHTH
copaBy. lle mpaBo [103BOJISE BHKOPHUCTOBYBATH CYyIOBi Mpoleaypud 0e3
MEePENIKo]] Uil CIPaBEAIMBOrO Ta €(PEKTUBHOIO 3aXHCTy CBOIX MpPaB.
JepxaBa Mae 00OB'SI3KOBO 3a0€3[EUNTH HAJIC)KHI YMOBH [UIS 3MiHCHCHHS
I[OT'O MTPaBa.
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IPABO HA CYJIOBHI 3AXHCT Y HAJI3BBUYAMHUX YMOBAX:
TPAHC®OPMAIIA CITPABEJJIMBOCTI B XXI CTOJIITTI

@askHikoBa SlpociaBa BacuiiBHa
dokmopka ¢hinocoii' y eanysi npasa,
cmapua 8UKIA0auKka Kageopu coyianbHO-eKOHOMIMHUX OUCYUNIIIH,
Komynanvruil 3axnad suwoi oceimu «bapcvruii cymanimapro-nedazociyHuii
ronedoic imeni Muxaiina I pyuescorkoeoy
m. bap, Yxpaina

I'mobanpHi Bukmukun XXI CTONITTA 3YMOBIIOIOTH HEOAHO3HAYHE
po3yMmiHHS cupaBeanuBocTi. Tpusaii koHMIIKTH, 30poiiHa arpecis Ta BiitHH
CHPHUAIOTH TOTTUOJICHHIO KpH30BHUX sBHUII. CHOTOAHI Taki mpaBa JIIOIMHU,
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K NPaBO Ha >KHUTTA, NPaBO HAa IOBary JO TiJHOCTI, MpaBO Ha CBOOOIY
Ta OCOOMCTY HEIOTOPKaHHICTh, MPaBO Ha CBOOOIY AYMKH 1 CJOBa, NMPaBoO
Ha HEeJIOTOPKAHHICTB JKUTJIA Ta IHIII HEOJTHOPA30BO MOPYIIYIOTHCS.

ITpaBo Ha cynoBHif 3aXHCT € (HYHAAMEHTAIBLHAM €JIEMEHTOM OyIb-sIKOT
MIPaBOBOI JIep)kKaBM Ta OJHHUM i3 KITIOYOBHX IIPOSIBIB BEPXOBEHCTBA IIpaBa.
JlaHe mpaBo TapaHTye JIOAMHI MOXKIHMBICT BiTHOBJIECHHS MOPYIICHUX IPaB
Ta iX 3aXHCT BiIl HENMPaBOMIPHUX IIOCSATaHb, a TaKOX 3a0e3MeUeHHS
CIPaBENTUBOTO PO3TILITY CIPAaBH HE3aJSKHAM 1 OE3CTOPOHHIM CYIOM.
Hamexuuit piBeHp peamizamii mpaBa IIOOWHA Ha CYAOBHIl 3aXHCT
HEMOXJIMBO YSBUTH 03 peajbHOI MOXIIMBOCTI 3BEpHEHHS [0 CynIy,
OCKLJIbKH 1HIII MTpaBa JIOAWHE MOXKYTb 3JIMIIATHCS JIEKJIapaTHBHIUMHU.

VY XXI cTomiTTi KOHIEMNINS CIIPpaBeIMBOCTI MOCTYIIOBO TpaHchopMy-
€TBbCS MiJ BIUIMBOM HaJ3BHYaiiHUX oOctaBuH. OCOOIMBO IOMITHO
e nposisuiocs mig gac naaaemii COVID-19, konu OUTBIIICTh KpaiH CBITY
Oynm 3MymieHi ajanTyBatd (YHKIIOHYBaHHS CyJOBOI CHCTEMH MO
BiInoBigHNX oOMexeHb. CymoBi 3acimaHHS TIOYaNd POBOJUTHCS
MUCTAHIIITHO 13 3aCTOCYBaHHSAM IMPPOBUX TEXHONOTIH, IO, 3 OMIHIi€l
CTOpOHH, 3a0e3nedmio Oe3nepepBHIiCTh 3AiCHEHHS PaBOCY A, a 3 iHIIof —
BUHMKIIO THUTAHHS INOJO JOTPUMAHHS MNPUHLHUIIB TIJAacHOCTI, Oe3moce-
pemHOCTI Ta piBHOCTI cropiH. Cy4acHHH TpOSIB CIpaBEIIMBOCTI BimoOpa-
JKaeThCs y 3MiHI (opM 3mificHEHHS mpaBocymis, mudpoBizamii CymTOBHX
MpoIeayp Ta IMOCTIHHOrO TMOMYKY OalaHCy MK OC3IEeKOI JepiKaBU
Ta MpaBaMH JIOJHH.

3aranom mpaBa i CBOOOAM JIFOJMHM 1 TPOMasTHUHA 3aXUILAIOTHCS CYI0M
[1, ct. 55]. Take mpaBo TrapaHTye KOXKHOMY peali3yBaTH MOXKJIHBICTb
Ha CyJIOBHMH 3aXHMCT, 3aKpiIUTIOIOYM HOTO He Jiume (OopMalibHO, a i CIIyTye
TapaHTi€l0 eQEeKTHBHOTO 3aXWCTy, IO BIAMOBITa€ MIXHAPOJHUM CTaH-
JapTam.

Koxen mae mpaBo Ha mpodeciiiHy mpaBHUYY JONOMOTry. Y BHIaJKaXx,
nepen0adeHNX 3aKOHOM, L JIONOMora HajaeTbes OesoruiaTHo. KoxkeH
€ BUTBHUM y BHOOpi 3axumcHUKa cBOiX mpaB [1, cT. 59]. ¥V mpomy acmexTi
(heHOMEH CIPaBeIUBOCTI BiJ[irpae OCHOBOMOJIOXHY POJIb.

He mMoxyTh OyTH oOMexeHi npaBa i cB00oau, Bu3Ha4YeHi KoHCTHTYLIErO
YkpaiHu, KpiM BHIAQJKIB, IPSMO IepeadadyeHnx Hero. B yMoBax BO€HHOTO
a00 Ha/J3BUYANHOTO CTaHy MOXXYTh BCTaHOBIIIOBATHUCS OKpeMi OOMEXEHHS
npaB 1 cBOOOJ i3 3a3HaYEHHSIM CTPOKY il LMX 0OMexeH»b [ 1, cT. 64].

Jo rtoro >, mpaBocyans B YKpaiHi 3IiHCHIOIOTH BHUKIIIOYHO CYAU
[1, cr. 124]. HaBiTh B yMOBax HaJ3BUYaWHOTO CTaHy JaHE ITOJIOKCHHS €
TapaHTI€I0 HEMOMYIICHHS CBAaBIIBHOTO BHPILIEHHS CIIOPIB HEKOMIIETEHT-
HUMH OpraHaMu. 30KpeMa W 3a yMOB HaJ3BHYAHHOTO CTaHy NpaBO Ha
CyIOBHI 3aXHCT HE MOXKe OyTH MOBHICTIO HiBeTbOBaHE, OCKIIIBKH caMe BOHO
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3a0e3nevye OpiEHTHUpP Ha CHPaBEUIMBICTH y IMBIII30BAHOMY CYCIUIBCTBI,
Jie HeB1T9y>KyBaHIi ITpaBa JIIOAWHH BiAIrPAOTh KIIIOYOBY POJIb.

IIpore cboroani, He3BaXalUMW HA HECTAOUIbHY CHTYallilo y JepiKaBi,
3yMOBJICHY IMOCTIHHUMH TpaHC)OpPMALiIMH Ta TPUBAIAM PEKUMOM
BOEHHOTO CTaHy, YKPaiHCBKi CyJH TPOJOBXKYIOTh aKTHBHO KOHTPOJFOBATH
JOTpUMaHHs 3aKoHOIaBcTBa. Tak, BINIOBIIHO a0 moJjoxeHb LIuBinbHOTO
HPOLECYABHOTO KOAEKCY YKpaiHU: «3aBJaHHAM HUBUIBHOIO CyJOYHHCTBA €
CIpaBeNTNBUI, HEYNEepeKeHHH Ta CBOEYACHHUN pO3TILAA 1 BUPIMICHHS
[UBUIEHHX CIIPaB 3 METOI0 €(EKTHBHOTO 3aXHCTY MOPYLICHHX, HEBH3HAHNX
abo ocroproBaHUX MpaB, cBo0OJ uM iHTepeciB (i3MUHHX OCIO, mpaB Ta
IHTepeciB IOPUIUYHHX OCi0, IHTEepeciB nepkaBu» [2, cT. 2].

[Tpy npoMy KOXKEH Mae MpaBO Ha CHPaBEUIUBHN 1 IMyONiYHUN PO3TIIL
HOTO CIpaBH YIPOJOBXK PO3YMHOTO CTPOKY HE3aJEKHHUM 1 0E3CTOpPOHHIM
CyJZIOM, BCTAQHOBJICHUM 3aKOHOM, SIKHM BHPIIIHMTH CHIp IIOJO HOTO IpaB Ta
000B'SI3KIB IIUBIILHOTO XapaKTepy a00 BCTAaHOBUTH OOTPYHTOBAHICTH OYAb-
SIKOTO BUCYHYTOTO TIPOTH HOT'O KPAMiHAIEHOTO 0OBUHYBa4YeHHS |3, CT. 6].

Y XXI cTONTTI TEXHOJOTiYHA PEBOJIOIIS IOCTYIIOBO TpaHC(HOPMYeE BCi
cdepr CyCHiIBHOTO >KHTTS, 30KpeMa W CyIOBY CHCTEMY. 3alpOBaKEHHS
IUGPOBUX TEXHONIOTIH y chepy mpaBocyas CTajlo BIAMOBIAIIO Ha TOTPEOy
MiABUINEHHS €(eKTUBHOCTI, MPO30POCTI Ta OCTYIHOCTI CyIOYHUHCTBA.
OpHUM 13 KIIIOYOBHMX IHCTpYMEHTIB I1i€i TpaHchopmauii € enekTpoHHe
npaBocyis (ejustice), IO OXOIUTIOE aBTOMATH3AIIO0 MPOIECIB JTOKYMEHTO-
o0iry, mNpoBelNeHHs IUCTAHIIMHUX 3acifiaHb, BUKOPUCTAHHS INTYYHOTO
IHTENIeKTY JAJIs aHAIli3y CyI0BOI MPaKTHKK Towo [4, C. 875].

BripoBamkeHHsST HOBHUX TEXHOJIOTIH Ma€ CyNpOBOJDKYBATHCS aaallTHB-
HUMHU MEXaHI3MaMH MiATPUMKHU BPa3JIMBHUX TPy, HAIPUKIAA — JAepP>KaBHUM
CyOCHIOyBaHHSIM JOCTYIy IO UH(POBUX IIOCIYT, PO3BHUTKOM MEpexi
MPaBOBOi JOMOMOTH, MIPOBEACHHIM OCBITHIX KaMMaHii 3 mudpoBoi rpaMot-
HocTi. KpiM TOro, BaXKIIMBHM 3aJIMIIAETHCS MUTAHHS 3aXUCTY MEPCOHATBHUX
JaHuX, iH(opMamiifHOI Oe3meKH, a TaKoK HEeIOMyIIEeHHS BHKOPHCTaHHS
AITOPUTMIYHHUX pIMIeHs 0€3 HaJeKHOT0 KOHTPOIIO 3 OOKy JIOAWHHU
[4, c. 876]. 3okpema, B ymoBax Hu(ppOBi3allil CrpaBeIuBICTh TpaHchop-
MYETBCS 3 KJIIACHYHOT'O MPABOBOTO MPUHIMIY Y KJIIOYOBY TapaHTilo, METOIO
SKOT € HEeZIOMYILEHHsI HOBUX (DOPM HEPIBHOCTI y AOCTYIIi 10 MPABOCY IS

VY miacyMKy Cllifl BiI3HAYMTH, IO CIPaBEUIUBICTh SIK MOpaibHa YeCHOTa
€ (yHZaMEHTAIPHUM MPUHLIMIOM HE JIMIIE OpraHi3auii PO3BHHYTOTO
CYCIIJIbCTBA, alie i 31ilicHeHHs npaBocyai. BoHa Buctynae dinocodebko-
MPaBOBUM (PCHOMEHOM i MIPIOPUTETHOIO IIHHICTIO OyIb-IKOT TeMOKpAaTHIHOI
crnineHOTH. BomHOuac mpaBo Ha cymoBuit 3axucT y XXI cTomiTTi 3a3Hae
TpaHchopMarii ImiJ BIUIMBOM TIOOANBPHUX KpHW3 1 HAA3BHYAHHUX YMOB,
OIHAK HE BTpadae CBOro (yHAaMeHTadbHOTO 3HadeHHsA. Came B mepionn
CYyCIIUTBHOT HeCTaOLIBHOCTI CYTOBHH 3aXHCT MpaB i cBOOO JTIOANHU HaOyBae
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0co0MMBOi poili SIK TapaHTis HENONMyLICHHS CBaBULII Ta 3a0e3meyeHHs
NPUHIUIY BEPXOBEHCTBA NpaBa. E(EeKTHBHICTD Cy/10BOTO 3aXUCTy IOBHHHA
3aJIMIIATHCS HE3MIHHUM OpIEHTHPOM OyJb-5KOi JAEMOKPAaTHYHOI JIepKaBU
HaBiTh y HaJ3BHYAIlHUX YMOBaX.
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BEPXOBEHCTBO IIPABA 'Y KOHTEKCTI 3AXHCTY IIPAB
JIOJUHMN: BIJ CY Y 3AT'AJIbHOI FOPUCIUKIII
JO KOHCTUTYHIMHOI'O CYZY YKPAIHU

®ypca Cait1ana SIpociaaBiBHa
O00KMOp IOPUOUYHUX HAYK, Npoghecop, 3acaydicenull opucm Yrpainu,
npoghecop xageopu MidCHAPOOHO20 MA NPUBATHHO20 NPABA
Kuiscokuii ynisepcumem npasa Hayionanvnoi akademii Hayk Yxpainu
M. Kuis, Yxpaina

[ligcraBoro st mMyOIiYHOrO OOTOBOPEHHS aKTyallbHUX MPOOJIEM CYI0-
BOTO 3aXKCTy MpaB Ta cBOOO/I JIIOJMHY 1 TPUMYCOBOTO BUKOHAHHS CYIOBHX
pimrenHs crano Koucrurymiline momanHs Bepxosroro Cymy Mmoo Bimo-
BigHocti Koncruryuii Ykpainu [1] (KOHCTUTYIIHHOCTI) MyHKTY 12 4acTHHU
nepiuoi crarti 34 3akony Ykpainu «IIpo BUKOHaBYe MpOBamKeHHIN[2].

Buxonmsun i3 amamizy cr. 3 Koncrtutymii YkpaiHm MoXHaA 3poOHTH
BHCHOBOK IIPO T€, IO Ma€ JOMIHYBaTH HE HOPMa 3aKOHY UM HIDKYMI
3a MPaBOBMM 3HAUYCHHS IPABOBUH aKT, a mpaBa JoAuHHU. [lo Takoro BH-
CHOBKY MOXHA JidTH # micias aHamizy KoHcTHTynmiiHOrO mOmaHHS
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YnosHoBaxeHoro BepxoBHoi Paam 3 mpaB mroguHM, y SIKOMY aKIEHT
CTaBUTHCS Ha 3araJlbHOMY IOJOXXEHHI PO «...000B’SI3KOBICTH BHKOHAHHS
pilleHHs1 cyay, 30KpeMa, # y HNpUMYCOBOMY MOpSIKY, ajle HUHI JiepKaBa
He 3a0e3neuye peaqbHE BHUKOHAHHSA CYJOBHUX pIlleHb SIK MaiHOBOTO,
TaKk 1 HEMalHOBOTO XapakTepy, MOpaTopiii OJOKye BHKOHAHHS CyJOBHX
pilieHb, SKi MiAIAraloTh HEeraiHOMY BHKOHAHHIO, a IIe O3Hayae, MI0
MOPYIIYIOTECS TIpaBa JIIOJMHH, BTPAYa€ThCS 3apoOITOK 4M 3abe3rmedeHHs
Ta irHOpyIoThCs TapanTii cT. 55 KoHcturymii. SIKmo pimeHHS HE BHKOHY-
€ThCS, TIe (PAKTUIHO HIBEJIOE CaMe MPAaBO Ha CIPABEATINBHIHA CyI».

AJe pu IEMOKpPaTUYHOMY YCTpOI Iep)KaBH, Ha HaIly TyMKY, HE MOXHa
HazaBatu aOCONIOTHI TepeBard MNpaBy OKPEMOi JIIOJMHU HaJ IpaBaMu
Ta iHTepecaMu iHIMX cy0’exTiB. [lificHo, 3 mpaB Ta iHTEpeciB OKPEMHUX
JIO/Iel CKIIaNaroThCsl TpaBa Ta IHTEPECH CYCHUIBCTBA, OJHAK JaJieKo
HE 3aBXIM IpaBa Ta IHTEPECH OKPEMOi JIOJUHM IJCHTHYHI IpaBam
Ta iHTepecaM CYyCIIUIBCTBA. SIKINO IpW TIyMadeHHI BEPXOBEHCTBA IIpaBa
KEpyBaTUCS abCOMOmMHOI0 OOMIiHGHMOI0 TIpaBa JIOJWHU HajJ BHMOTAMH
3aKOHY, TO HIBETIOBATHMEThCS OalaHC MiXK MpaBaMHU Ta iHTEpecaMH OIHi€i
JIONMHM Ta MpaBaMU Ta iHTEpecaMu CyCHiIbCcTBAa. Tak, OpraHu Jep KaBHOI
BIamu 1, 30Kkpema, BepxoBHa Pama VkpaiHm € yIOBHOBaXCHUMH
MpeICTaBHUKaMH Y KpaiHCHKOTO HApody, TOMY y Hallii JeMOKPaTHYHIH,
a He sibepanbHId Jep)KaBi, MPaBO OKPEMOi JIIOAWMHUA MMOBHHHO CITiBBiIHO-
CHUTHUCS 3 IPaBaMU 1 IHTEpeCcaMH HIHMX TPOMAJISH Ta IHTEpECaMH JepIKaBH.

Tomy, 100 00’e€kTHBHO po3iOpaTHcs 13 MOTHBaliew Takux I[lomaHb
BB)XKAEMO JIOLUILHUM 3yNMUHHUTHCS Ha aHaii3i KoHcTHUTywiiHOTO MmojgaHHs
BepxoBHoro Cyny (nani-Ilomanns BC). Ilpum mpomy ciin BpaxoByBaTH
MOBHOBa)XKEHHS CY[IB 3aranbHOl ropucauknii ta Koncruryunifinoro Cymy
VYkpainu, a TakoX NMOBHOBXEHHS 1 X peamizalilo TUMH OpraHaMH, SKi
MaroTh 3aCTOCOBYBATH BiIIOBIIHI HOPMH 3aKOHOAABCTBA, 30KpeMa, CT. 92
Koncrurynii Ykpainu nependadeHo, o BHUKIIOYHO 3aKOHAMH Y KpaiHH
BHU3HAYAIOTECA: 14) cydoycmpiil, cydouuncmeo, cmamyc cy0o0is; ..., HOpA0oK
BUKOHAHHSL CYOOBUX pillieHb.

VY Tlopanni BC mipilimMaeTbcss mHMTaHHS TPO HEOOXITHICTH BH3HAHHS
nyHKTy 12 vactuHu nepmoi crarti 34 3akony Ykpainu «IIpo BukoHaBue
MPOBA/PKEHHSD HEKOHCTUTYLIHHUM. Ha, Hamy myMKy, Takuidi BHIIAJOK CIiJ
pO3IIISIaTH SIK BUHATOK, 10 3YMOBJICHWH INEBHMMH OOCTaBHHaMu. Taky
aBTOPCBKY JTyMKYy IPOLTIOCTPYEMO Ha HaodHOMY mpukiani. [licas anamizy
yciei cr. 34 3akoHy MOKHA 3pOOUTH BUCHOBOK PO HEOOXITHICTh BU3HAHHS
HEKOHCTUTYIIHHUM HE TUNBKM 1. 12 wactuHM mepmioi crtarTi 34 3akoHy
VYxpainu «IIpo BUKOHaBYE IPOBaKEHH, a i BCiel cT. 34 3aK0HY, OCKITBKH
KOXKeH 3 Il OKpeMHX IyHKTIB TPH3BOAWTH JIO 3YNHHEHHS BYMHEHHS
BUKOHABUMX Aii. 3BepHEMO yBary ¢daxiBiiB Ha Te, mo y [lomanni BC He
BKa3aHO IPO po3Mip OOpry Ta BapTiCTh MiANPHEMCTBA, TOMY ILIKOM
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MOJKJIMBO, 1II0 MaB 3acTocoByBaTHca U M. 4 u. 1 cT. 34 3axkonHy YkpaiHu
«IIpo BHKOHaBYe mpoBa/LKeHH». OTXe, MOXKHA 3pOOUTH BHCHOBOK, HIO 1
HOro BapTO BM3HABATH HEKOHCTHTYIIMHUM 1 BCl IMyHKTH cTaTTi 34 3aKkoHYy
VYxpainn «IIpo BUKOHaBYE NMPOBALKEHHS», OCKIJIBKH MOPYIIYETHCS IPaBO
CTATYBava...

Tak, 10 pO3TIAAHYTOI TIMOTE3W MOKHA BHCIIOBHTH 3ayBa)KEHHS, IO TaKe
MIPUITYIIICHAS € SBHUM TepeOinpimeHHsM 3aspieHnx y [lomanni BC Bumor,
ale K B TaKOMy BHIAIKy CIig OpaTH [0 yBard KOHKpPETHI YMOBH,
a HE OIepyBaTH Y3araJbHCHWMH IOHATTSMHM, IIO II€BHA HOpPMa 3aKOHY
MOpPYILIY€e IpaBO 0coOOM Ha ITPUMYCOBE BUKOHAHHS pilleHHs cyay. L{s Hopma
3aKoHy JHIIIE 8i0mMepMinogye be3nocepeoHe npumycose GUKOHAHHA PilueHHs,
a He 3anepeyye npago ocodu Ha NPUMYco8e 6UKOHAHHSA PIUeHHS 83a2ai.

IMpn npomy, ciig OpatW [0 yBark KOHKPETHHH 3MICT HOPMH, SKY
MIPOTIOHY€EThCS BU3HATH HEKOHCTHUTYLIIHOIO0. Tak, B 1. 12 wacTuHU mepuioi
crarti 34 3akoHy Ykpainu «IIpo BUKOHaBYE MTPOBAKECHHSD) HABEICHO Pi3Hi
6uOu TIATIPHEMCTB, JepKaBHI, KOMyHaIIbHi, TOCTIOAAPCHKi, a Y PO3TIITHYTIH
Bepxoeamm Cyzom cmpaBi (irypye JWIne OCTaHHIN BUJA IMiINPHUEMCTBA -
TOCIIO/IapChKE 1 HE 3BayKAIOUH HA II€ 3a8BJICHO BUMOTY NP0 BU3HAHHS BCHOTO
n. 12 gactuam mepmoi crarti 34 3akony VYkpaimm «IIpo BukoHaBue
MPOBAKEHHSD HEKOHCTUTYLIHHNAM.

Omxe, B [loganni BC manu OyTu noBeneHi MeBHI 00CTaBHHHU, 30KpeMa,
110 B PE3YJIbTATI 3aCTOCYBaHHS 1aHOI HOPMH BiZI0yBa€THCS MOPYIICHHS IIpaB
Ta IHTEpPECiB KOHKPETHOrO Cy0’€KTa 1 1€ CTOCYETbCS HE TUIbKH
aKI[IOHEPHOTO TOBAPHUCTBA, a i AeP’KaBHUX 1 KOMyHaJIbHUX i JIPHEMCTB.

Tomy y marepianax crpasH, IO po3risiaiacs CyIOM, MalOTh iCHYBaTH
BIZIOMOCTi IIPO IIMPOKE MPABOMOPYIIEHHS 1 BiACYTHICTH IHIIMX BapiaHTIB
3aXHUCTy TpaB OCOOHM, KONH OOpKHUKOM € Jep)KaBHI, KOMYHaJbHI,
TOCIIOTAPCHKI MiATIPHEMCTBA.

ITpn mpomy, mpu BHU3HAHHI HOPMH 3aKOHY HEKOHCTHTYLIHHOIO MaloTh
aHaNi3yBaTHCA ¥ IHII yYMOBH, IO TPaBONOpPYIICHHS Oyae JiKBigOBaHE
B pe3yinbTaTi BHU3HAHHA HOPMH 3aKOHY HEKOHCTUTYIIHHOIO 1 IIpaBo
KOHKPETHOI'0 CTsryBaya Oyne BiHOBJICHe ab0 KoMmmeHcoBaHe. Tomy ciin
3BEpHYTH yBary W Ha ToW (akTop, UM NpPaBHIBHO CIPHUHMAEThCI Ta
3aCTOCOBY€EThCSI IIEBHA HOpMa 3aKOHY YHNOBHOBaXeHMMH ocobamu. Kpim
TOTO, MAlOTh AaHANI3yBaTUCS IHIII HOPMHM 3aKOHOJABCTBA y KOHTEKCTI
3aCTOCYBaHHS BiJIIIOBIZHOI TEPMIHOJIOTI], @ TaKOXX MOJXJIMBI 1HII CIIOCOOH
3axucTy mnpaB ocobdu. Ha Hamy naymky, ©Oe3 3acTOCyBaHHS TakKoro
OOTpYHTOBAaHOTO MIXOAY MOKHA PpOOUTH 3arajbHi BHCHOBKH IIIOJO
HEKOHCTUTYIIIIHOCTI OyIb-IKOi HOPMH 3aKOHY 3 TIIO3UIIi HWMOBIpHOTO
3aXHCTy TpaB Ta iHTEpeciB cTaryBada abo OOpKHMKA, a e aectadinmi-
3yBaTUME IPAaBOBY CHUCTEMY YKpaiHH i MOPOIKYBaTUME IPABOBHH HITLTi3M.
YV 3B’s3Ky 3 IIUIM CITif] OpaTH 3a OCHOBY HE TLTBKH 3MICT KOHKPETHOI HOPMH
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3aKoHy, a ¥ Ti acreKTH, sIK 11 3aCTOCOBYIOTh YIOBHOBa)XKEHI MOCaJ0BI 0cOOH
Ta BpaxoByBaTH [Jii IHIIMX o0cid, SKi MOIVIM  CIIPOBOKYBAaTH
MPaBOIIOPYIICHHS.

[Micns rpynroBHoro ananizy Ilomanns BC, BcTaHOBIEHO, WO HHAM
3po0JieHe TIOCWJIaHHS Ha MOXIHUBICTE CyAy KepyBaTHCA HNPUHIUIIOM
BEPXOBCHCTBA TMpaBa. AJle TYyT CIil KepyBaTHCS 3aKOHOM, 30KpeMa,
KOHCTUTYLifHE TpaBO 0cobm 3apodisaTu cobi Ha XuTTA mpameto (cr. 43
Konctutynii Ykpainu) rapanryerscs nepxaBoto y Kopaekci 3akoHIB mpo
mpamto  Ykpaiam [3] (mami-K3mIl Vkpainm) T1a  KpUMIHAIBHOIO
BiZMoBiaNbHICTIO 32 cT. 175 KpuminaneHoro koaekcy Ykpainu[4] (nani-KK
VYkpaiHu) 3a HEBUIUIATy 3apoOiTHOI IUIATH OUTBII SK 3a OAWUH MiCSIlb,
BYMHEHY YMHCHO KEpIBHHKOM IIANPUEMCTBA, yYCTAaHOBH abo oprasizamil
HE3aJIeKHO BiX (OPMH BIACHOCTI YM TPOMAISIHHHOM — CY0'€eKTOM
MiAMPUEMHUIIBKOTL JisITEHOCTI.

VY Tlomanni BC #inmeTsest mpo HapaxoBaHy, alie HE BUILUIAYCHY 3apOOiTHY
wiaty B po3wmipi 47 196,14 rpH. Ta iami Bumiata. OTxe, B JAHOMY BUTIAKY
CNiZi TOBOPUTH MPO Te, IO NOPYMEHHS KOHCTUTYHIIHHOTO IIpaBa
MpaliBHUKA, HacaMIlepel], Majlo Miclle depe3 HeBUIUIATy 3apoOiTHOI IiIaTh
Ha MiAIPUEMCTBI 1 BiIIOBiJaBHICTh, BCTAHOBJICHAa 3aKOHOAAaBCTBOM, HE JIi€
Ge3nocepeIHbO Ha MPABOMOPYIIHUKIB, OCKUTBKH B CHIIy mpummcy cr. 117
K3nll Ykpainu mianpueMcTBO, YCTaHOBA, OpraHi3allis MOBHHHI BHILIATHTH
MPaIiBHUKOBI HOTo cepenHiii 3apo0iTOK 3a BECh 4ac 3aTPUMKH, a HE HOro
KEpIiBHHK, KN JOMYCTUB IMpaBomoOpyIIeHHs. ToOTo 3axomu 3abe3rnedyeHHs
KOHCTHTYLIHOTO TpaBa 0COOM Ha CBO€YacCHE 1 IIOBHE OTPUMAaHHSI
3apoOiTHOT IJIaTH Ta IHIIMX BUIUIAT HE Ji€ B peaJIbHUX IPaBOBIJHOCHHAX 1
IIe € OCHOBHA IMpo0jeMa He TiIJIbKH bOTO MpaliBHHUKA, a i iHIHNX. Y IIbOMY
3B’513Ky BUHMKA€ PUTOPHYHE 3aIIMTaHHS, & HOPMH SIKOTO 3aKOHOJaBCTBA CIIif
BHU3HATH HEKOHCTUTYIIHHMH, MO0 MpaBOMOPYIIEHHS B cdepi TpyHAOBUX
BIZTHOCHH NPUIMHWINCS?

Mono motusanii [loganus BC npo «mpuseany Oito 3ynunenns guureHHs
BUKOHABUUX Oill», TO BOHO, PaKTHYHO, OyJI0 3yNMUHEHE NMPHUOIM3HO HA [1Ba
Micsilli, TOMy BapTO BU3HATH, LIO PO3IJIsAJ 3BEpHEHb 3asBHUKA Yy JaHid
CrpaBi HaBMAKW BIJPI3HAETHCS GUHAMKOBOIO WGUOKICHIO, 4 3BEPHEHHS 10
Cyqy 31 CKapror Ha fii, pimeHHs ab0 Oe3/isUTbHICTh BUKOHABIII € MEBHUM
YCKJIQIHEHHSIM TIPUMYCOBOTO BHKOHAHHS DIMIEHHA CYAy Ta CIiJ akKIeHT
3po0UTH Ha Te, IO BOHO MAJO MicClle 3a IHiyiamueoi cmscyséaud. Tak,
CTSTYBa4 3BEPHYBCSl JIO Cy/Ay, 30KpeMa, 32 OCKapKeHHsM pilleHHs 1 il
BHUKOHABIISL, SIKi Ha TOH Yac, Ha HAIIy TyMKY, OyJId aOCONFOTHO 3aKOHHUMH 1
JvIie pH iX noegHaHH] 3 HakazoM DOoHIY Jep)kaBHOTO MaiiHa YKpaiHH Bix
04 ciuas 2022 poky Ne 1 «IIpo 3arBepmKeHHS HepemikiB 00'eKTiB Maioi
MpUBaTU3aIlil, 0 MIATalOTh npuBatu3anii B 2022 pomi» Morim OyTH
BU3HAHI HE3aKOHHWMHM SIK HACIIZOK BHU3HAHHSA HE3aKOHHOCTI BIIIOBIIHOIO
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Hakasy. Ilizkpecnnmo, M0 Ha MOMEHT 3BEpHEHHS CKap)KHHUKa J0 CyIy He
HILTOCS PO NMPUIMHEHHS TPUMYCOBOTO BUKOHAHHSI PIMIEHHS, a TUIBKU PO
3yNIMHEHHS] BUKOHABYHX JiH.

ITpn npomy, 3riguo cr. 117 K3nll Vkpainu y pasi HeBHIUIaTH 3 BHHHU
pOOOTONABI HAJEKHHUX 3BUTBHEHOMY MpAIiBHUKOBI CyM TpPH BiACYTHOCTI
cropy mpo iX po3Mmip MiATNPHEMCTBO, YCTaHOBA, OpTaHi3amis IOBHHHI
BUIUTATUTH TPAIIBHUKOBI HOTO CepedHiil 3apo0iTOK 3a BECh 4ac 3aTPUMKHU
0 IeHb (DaKTUIHOTO PO3paxyHKYy, ajie He OUTBII 5K 3a MIicTh MicsmiB. ToO6To
y maHill curyamnii He ¥ineThcs mpo (haKTHYHE MOPYIICHHS IpaBa CTATYBada,
OCKUIbKM B aHANI30BaHiil chnpaBi mpueana Ois 3YNUHEHHS GUUHEHHS
suKonasyux Oiti Moxxe OyTH KOMIIEHCOBaHa 3acTocyBanHsM cT. 117 K3mnll
VYkpaiHn Ta B HACTYHHOMY 3a paxyHOK 3acTocyBaHHA 4. 2 cT. 625
[uBinbHOTO KOmEkcy Ykpainu [S](mami- LUK VYkpainm) i1 HapaxyBaHHS
iHIeKCy iHQUIANIT 32 Bech 4Yac MPOCTPOUCHHS, a TAKOX TPHOX IPOIEHTIB
PIYHUX BiJf MPOCTPOUCHOI CYMH.

Hakaz ®ongy Bke He Mir BukoHyBaTHcs y 2023 pori, OCKUTBKH BiH
BTpaTWUB YuHHICTH ¥ 2022 poti, a #Oro MpoJOHTYBaHHS HAa HOBWH TEpMiH
MOBHHHO OyJI0 MaTH BiANOBIIHI CTPOKH BHKOHAHHSA Ta MICTHTH KOHKPETHI
Il 1 CTPOKM iX BYMHEHHS YIMOBHOBa)XEHHMMH ocobamu (4. 7 cT. 35 3akoHy
VYkpainu «[Ipo BUKOHaBYE MPOBAHKEHHSD»). SIKIIO IIHOTO HE OYIIO HaBeIEHO
y BignoBigHoMmy Haka3zi @DoHgy JAepkaBHOro MaitHa YKpaiHu, TO Le
MIPaBOIIOPYILIEHHS HE CIIi/I HepCcOoHi(iKyBaTH MO BiAHOUICHHIO IO BUKOHABIIS.

lomo cymuiBiB BC 100 «...icHyeawHs Jne2imumHoi mMemu maxoeo
3YnuUHenHs», TO 1X CIIJl PO3BIIOBATH IUIIXOM 3’SICYBaHHS METH Y TOTO, XTO
BUJAaB BIAMOBiMHUI Haka3. Tomy y mid chopaBi Ccyn TOBHHEH OyB
npoananizyBatn Haka3 ®@oHny mepkaBHOro maiiHa Yxpainn Binm 04 ciuHs
2022 poky, OCKUTBKH came Iieii Haka3 crpoBOKyBaB 3YITUHECHHS BUYMHCHHS
BUKOHABYMX [IiHl 1, BIATIOBITHO, IPUBATU3AIIIO HAIEIHCHO20 Oepicasi naKemy
axyii AT «3anopizpko2o 8UPOOHUYO20 ANIOMIHIEBO20 KOMOIHAMYY Y pO3MIDI
68,0095 % cmamymnozo kanimany, akuni Oy10 B6KIIOYEHO 00 NePeNiKy
00'exmis, wo nionaearoms npusamusayii y 2022 poyi. lle 00yMOBICHO THM,
mo BepxoBuuii Cyn He 3acTocyBaB NMyHKT 12 wactuHu mepuioi crarti 34
3akony Ykpainu «[Ipo BHKOHaBYE MpOBa/HKEHHS» 1 TEHep HaIojsrae Ha
TOMy, 100 BH3HATH 110 HOPMY 3aKOHY HEKOHCTUTYILiHHOW. Tomy
poOJIEMHICT 3aCTOCYBaHHS MYHKTY 12 wactuHM mepmoi crarti 34 3akoHy
VYxpainu «IIpo BUKOHAaBYE MPOBAPKEHHSD» Ma€ CIIPUHMATHCS HE B KOHTEKCTI
3yNIMHEHHS BUMHEHHS BUKOHABUMX [iif, a B TOMYy, KyJu B IEpIIy 4epry
MalOTh HAAXOOUTH KOWITH, $Ki OyAyTh OTpPHMaHI Bil TNpHBATH3ALIi
HAJICKHUX Jeprkasi akmiid. [Ipu npomy, Ha caiiti ®oHIY nepKaBHOTO MaifHa
HIYOTO HE CKa3aHO MPO 3arajbHHUN po3Mip 3a00proBaHOCTI IMiAIPHEMCTBA.
A e mHuTaHHS Ay)K€ BaXIUBE, OCKUIBKH Y pa3i NEpEeBHIICHHS PO3MIpy
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3a00OproBaHOCTi HaJ BapTICTIO MIJANPHEMCTBA NHTAaHHA 00’ €KTUBHO
CTOSITUME PO OaHKPYTCTBO MiIIPHUEMCTBA, a HE PO HOT0 MPUBATHU3ALIIIO.

Came cy0 MaB OOIpyHTYBaTH HEKOHCTHTYLIHHICTh IyHKTY 12 YacTHHH
nepoi crarti 34 3akony Ykpainu «IIpo BUKOHaBYE NMPOBaHKEHHS» 1 3BEp-
HyTHCs 10 BepxoBHoro Cyny, mo6 ocTaHHIN 3BepHYBCS 3 KOHCTHTYIIHHAM
noganHsM 10 Koncruryuiitnoro Cynmy Ykpainu. | me monoxeHHs y 4. 6
cr. 10 IlmeimeHOrO mpOIECYaTbHOTO KOmekcy Ykpainu [6] (mami-L{ITK
YkpaiHnu) He CTaBUTHCA B 3aJICKHICTD BiJl aleJAMIHHOTO MEePETIay PillleHHS
cyny abo HaOpaHHA yXBaJCHHM DPIIICHHSM 3aKOHHOI CIJIH. AJie TaKoro
3BepHEHH He 0yJo!

Kepyrouuch npHHIUIAMH AMCHO3UTHBHOCTI Ta 3MarajbHOCTI MOXKHA
3pOOUTH BHCHOBOK IIPO Te€, IO 1HII[IIOBATH BU3HAHHS HOPMH 3aKOHY HEKOH-
CTUTYLII{HOIO Ma€ OJHa i3 CTOpiH CHpaBH, a iHIIA BIIPaBi 3alepedyBaTH
npotyu uporo. CaMe 3a TaKMX YMOB ITO3UIIS CY/ly 11010 HEKOHCTHTYIIIHOCTI
HOpPMH 3aKOHY HalyJe 00’ €KTHBHOCTI, OCKIIBKH OYIyTh 3’SICOBaHI MUTAHHS
HE TUTHKH MOPYIISHHS ITPaB 0COOM HOPMOIO 3aKOHY, ajie i OyayTh 3’sCOBaHi:
3a SIKMX yMOB TaKe IPaBOIOPYIICHHS BHHWKIO, a TAKOX IHIII MO>KJINBI
aIbTEPHATHBHI CITOCOOM 3aXHCTY IpaB OCOOH.

Bensmu  aktyansHuM npu  posrimini [lomamns BC e mpouexnypa
BHKOHABUOTO TpoBapkeHHs. Tak, 3a cr. 435 HIIK Ykpaiau Ta 1. 3 cr. 33
3akoHy YKpaiHu 10 NMOBHOBa)XE€Hb CYJy BXOJHUTH IPABO BCTAHOBUTH 4H
3MIHHTH CMOCi0 ab0 MOPSIOK BUKOHAHHS pilieHHs cyxay. Tak, y cr. 112 ta
iHmux HopMax LK Ykpainu BcTaHOBIIEHa 4eproBicTh 33J0BOJICHHS BHMOT
KpPEeIUTOpIiB y pasi JiKBimamii raToCIpoMOXXHOI IOpHAMYHOI ocodu, a ue
JIO3BOJISIE, 32  AHAJOTI€I0, BCTAHOBJIIOBATH  MOPSAJOK  CTSTHEHHS
3a00proBaHOCTI 32 BHUMOTAaMH JI€KUIBKOX KpEIUTOpPIB, SIKi BiIHECEHI 10
pisHEX uepr. 30KpeMa, y Jpyry 4depry 3aJ0BOJBHSIOTHCS BHUMOTH
MPaLiBHUKIB, MOB'I3aHi 3 TPYAOBUMH BiTHOCHHAMU Tomo. Ha Hamy myMKy,
BUMOTH KPEOUTOPIB IIEBHOI Yeprd HE IMOBHHHI 00 €JHYBAaTHUCS B €IHUHE
«yHIBEpCaJbHE» 3BEICHE BUKOHABYE IIPOBA/KCHHS 3 BHMOTAMHU IHIIHMX
KpEeIUTOPIB HACTYIMHUX 4epr 0e3 ix mudepeHmiroBaHHA 3a depramu. Kpim
toro, y cr. 430 LIIK mepenbaueHo mepemik pilllcHb MO SIKUX CyI Mae
JIOMYCKAaTH X HerailHe BUKOHAHHSI, 30KpEMa, V Pasi npucyoxcents npayie-
HUKO0GI sunjamu 3apoOimuoi niamu, aie He Oilbuie HIXNC 34 OOUH MICSAYb
(1. 2 4. 1) abo Bciei cymu Oopry (4. 2). ToMy BCTaHOBIIIOIOYH JTOMYCTHMICTh
HeraHOro BHKOHAaHHS pIIIEHHS CyOu 3[aTHI HajaBaTH IM 0COOJIMBOTO
MIPaBOBOr'O 3HAYECHHS, alpiopi, BAKOHAHHS 11032 Yeprolo.

Sxmo X y 3BeIeHOMY TIPOBajpKEHHI OyayTh 00’ €HAHI pIlICHHSA,
SIKI TUISTal0Th HETAHHOMY BHKOHAHHIO Ta PIMICHHS CY.y, SKi MiUIATa0Th
BUKOHAHHIO y 3BHYAIHOMY IIOpSAAKY, TO, (PaKTHUHO, HIBEITIOBATHMYTHCS
MOBHOBA)XEHHS CyZy BCTAHOBHTH HETai{HE BUKOHAHHS PILICHHSL.
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OTxe, y pa3i 00’€HaHHS PI3HUX 32 KaTEropisiMM pilleHb ocoba BIpasi
BUMaratu iX po3’€JHaHHsS 1 HaJaHHS HAJICKHUX IepeBar pIilIeHHIO CyIy,
SKe TIJUIirae HeraifHoMy BHUKOHAHHIO, 1m0 oOymoBiieHo y cr. 435 HIIK
VYkpainn ta 4. 3 cr. 33 3akoHy YKpaiHM i, Ha Hamly AYMKY, BXOIHTh
JI0 TIOHSITTSI «CTIOCiO 1 TMOPANOK BUKOHAHH:S». L{i MOHATTS 3aCTOCOBYETHCS
B HopMmax L{IIK Ykpainu i B 3aKoHi, aje BOHH YiTKO He C(OpMYIIbOBaHi,
TOMYy HaJaBaTH IM XapaKTepHUX O3HAK BIIPaBI CyHd, OCKIIBKH B HBOTO
ICHYIOTh IIMPOKi MIOBHOBAXCHHS PO3’SICHIOBATH CYJIOBE PillIEHHS, BCTAHOB-
JIIOBATH MOPSIOK 1 croci0 Horo BUKOHAHHS. B ycskoMy pasi, OTOTOKHEHHS
BUMOI' B 3BEJCHOMY BHUKOHABUOMY IPOBA/DKEHHI YSBISETHCS MOXKIHBUM
JIMIIEe Ha TIEBHOMY €Tall BUKOHABUOI'O NMPOBADKEHHS, aje 16 He O3Hauae,
10 BOHU HE MOXYTh OyTH po3’€JHAHI Cy/IOM 3a XapaKTEpPHUMH O3HaKaMH
PIILICHHS 1 YeProlo CTATHEHHSI.

Omxe, cymu BopaBi Oymu 3actocyBatd 4. 2 cr. 430 LIIK Vkpainu
1 BU3HATH CTATHEHHS 3apOO0ITHOI IJIaTH Ta IHIIMX OB’ S3aHUX 3 HUM BHMOT
CTATYyBaua TaKWMU, IO IiUIATAIOTh HETafHOMY BHKOHAHHIO 1 HA Wil Tix-
CTaBi BHKJIIOYNTH IIi BUMOTH i3 3BE€AECHOTO BUKOHABYOTO MPOBAKECHHS, SIKE
MOXHa 3YIMHHUTH, a TaKOX JIOMYCTHTH 3BEPHEHHSA CTATHEHHS Ha MaifHO
OOpIKHUKA, SIKE HE 3a/liTHEe Y BHPOOHHIITBI.

ToMy moO BIJHOWICHHIO A0 3aXHCTy IIpaB CTATyBadya y KOHKPETHIN
curyauii Koucruryuiiiauit Cyn VYkpaiHu Moxe HaJgaTd TIyMadeHHs
3aCTOCYBaHHIO NYHKTY 12 wacTunu nepiuoi crarti 34 3akony Ykpainu «IIpo
BUKOHABYE IPOBAIDKEHHS», 30KpeMa, HI0 BiH HE 3aCTOCOBYETHhCS ILOJO
pillieHb, SKi MiUIAraloTh HETaifHOMY BHKOHAHHIO, OCKUIBKM Taka aHaJoris
BUIUTMBAE 3 aHamizy 4. 1 cT. 38 mporo >k 3akoHy, e TaKUM pilICHHSIM
HAJIa€ThCSI 0COOJIMBE MTPABOBE 3HAYCHHS.

CroiBnpans Mk BepxoBauMm Cynmom Ta Koncrurynifianm Cynom
YkpaiHu i3 3aXHUcTy IpaB JIOAWHU € 00’€KTHBHO HEOOXiTHOIO 1 BOHA Mae
CHPHSITH YAOCKOHAJCHHIO 3aKOHOJABCTBA YKpaiHM HUIAXOM 3aCTOCYBaHHS
BEepXOBEeHCTBa mpasa. Lli JBa opraHm HafileHI B JAep)kKaBi iCTOTHHMH
BIAJHUMH TIOBHOBAXCHHAMH, IX TIIPaBOBI BHCHOBKH BXE BiHIrpaioTh
BaXJIMBY poJib Y (DOPMYyBaHHI Cy/lOBOI HPaKTHKH, ajie Taka CITBIIpaIl Mae
BIJIMIOBIJIaTH TICBHUM KPHUTEPIsSIM.

Tak, BapTo OpaTu 70 yBard Ti TOBHOBAXKCHHS CYJIB, 33 SIKHMH BOHH
3[1aTHI 3aXHUCTUTH TpaBa 0COOW 1 BHUPILIMTH CKJIJHI IpaBOBI cuTyamii 0e3
abo 13 3acTOCyBaHHSIM BepxOBeHcTBa mpaBa, a KoHcruryuiiiHuii Cyn
VYkpaiHu y TakoMy pasi Mae 3/1HCHIOBATH KOHTPOJbHY KOHCTHTYLIHHY
¢yHkuito Ha migcrasi koHkpeTtHoro [lonmanns Bepxosroro Cyay. B Toii ke
yac Koncturyniiinmit Cyn Ykpainu mae aHamizyBaTté He TUTbkH [lomaHHA
BepxosHoro Cynmy, marepiaqu CyfOBOI CIIpaBH, SKa CTaua IMEpeTyMOBOIO
JUIS Takoro TOJAHHS, aje i BpaxOBYBaTH IO3MINi THX OpraHiB Ta ocio,
aki He OymM 3a;ydeHi OO ydYacTi B pO3TISAI  KOHKPETHOI CIIPaBH,

172



ajyie BH3HAHHS HOPMH 3aKOHY HEKOHCTUTYIIHHOIO Oe3MmocepeqHhO BILIHHE
Ha IX IIpaBsa.

B ananizoBaHiii cripaBi 0 MOMEHTY 3BEpHEHHSI CTATYBada JI0 CYAy MaJio
MicCIle 3yNMHCHHS BUMHCHHS BUKOHABYMX i, a HE X MPUMHUHEHHS 1 OibIme
TOTO 3aKOHOM Iependadanacs KOMIICHCAIisS BTPAT B PO3MIpi CepemIHBOrO
3apo0ITKyY 32 Bech 9ac 3aTPUMKH TI0 JIeHb (PAKTUIHOTO PO3paxyHKy, ajie He
OUIBIII SIK 3a MIICTh MICSAIIIB.

[Ipu upomy, B pe3ynbTaTi IOCTiIKEHHS OYEBUIHWMHU CTaJIH HEIOTIKH
3akony VYkpainm «IIpo BuWKOHaBYE NPOBAHKEHHSI», N€ Iepen0dadacTbes
00’€THYBATH Pi3HI 3a YEPror0 CTATHEHHS, a TAKOX HE 3aBXKIU BPaXOBYETHCS
oco0MBe MpaBOBE 3HAUEHHS pillleHb CY[IB, SKI HUIATalOTh HEraitHOMY
BUKOHAHHIO.
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3AXO0/ 1 ITPUMYCOBOI'O BUKOHAHHSA CYJOBHUX PIIIEHD
TA IX BILIMB HA 3AXMCT IPAB JIIOJIUHA

®ypca €Bren IpanoBuY
KaHouoam 1opuoudHux Hayk, npogecop,
npogecop ragheopu Mid*cHapoOHO20 Mma NPUBAMHO20 NPasa,
Kuiscokuii ynisepcumem npasa Hayionanvnoi akademii Hayk Yxpainu
M. Kuis, Yxpaina

He OyneMo mpuCKIIIIMBO aHANi3yBaTH BiTHECEHHS! BAKOHABYOTO TIPOBA/I-
JKSHHS 0 3aBepIIAbHOI CTajii cymoBoro mposamkenHs (ct. 1) [1] xoua 6
TOMY, IIIO Mi/ICUJICHHS CyJIOBOTO KOHTPOJIIO 38 BUKOHAHHSIM CYJIOBHX PillIeHb
JIOBOJIUTh, IO TpPH CHPUHHATTI BHKOHABYOTO IPOBA/DKEHHS SK 3aBep-
IanbHOI cTajii CyZOBOTO NMPOBAPKEHHS BHilNe, MO Cya caM cebe KOHT-
pomoe 1 I[e He 3BaKAlOYM Ha HAABHICTh TapaHTOBAaHOI 3aKOHOM
HE3aJIeKHOCT] Aep)>KaBHUX 1 MPUBATHUX BUKOHABIIIB 1 MIAKOPEHHA IX TUTBKH
3aKOHY TIiJ] YaC BYMHEHHS BUKOHABYOTO MPOBaKCHHS(ILIL. 2, 3 4. 1 cT. 4)
[2]. Jo HaBenmeHoro MoOKHa AOAATH W iHINI JOBOIHM, SIKI paHime Oyiw
onpuimogdeni [3], [4]. HaBnaku, 3BepHEeMO yBary Ha poJib Cyay Yy BCTa-
HOBJICHHI YM 3MiHI CITIOCOOIB Ta MOPSAAKY IPHUMYCOBOTO BUKOHAHHS PillleHb
3rimHo ¢1.435 1MBiUTBHOTO MpollecyanbHOT0 Komekey Ykpainu [5] (mami —
ITK), a TakoX cCIig QoJaTH # 3aCTOCYBaHHS HHM TICBHHX 3aXOIiB,
IO TIEBHOIO Mipo0 He y3rojukyerscst 31 cr. 10 3akony VYkpainm «IIpo
BUKOHABYE IPOBA/LKEHHs» (mami-3akoH). Tak, 11 HOpMa 3aBEpIIYETHCS
KOHCTATAIII€l0, [0 3aXOAW IPHMYCOBOTO BHKOHAHHS PillleHb MaroTh OyTH
nepenOadeHi 3akOHOM, aje IIe TIOJIOKEHHS IIeBHOIO MIpOI0 BXOIHTh
y JMCOHAHC 3:

- HOpPMaMH caMoro 3aKoHY;

- 3 NIOBHOBAXCHHSMHU CY/iB, SIKUM HaJaHi NOBHOBa)XEHHS BCTAHOB-
JIFOBATH Ta 3MIHIOBATH MOPSAOK 1 CHIOCIO BUKOHAHHSI PillICHb.

[MpuHIMD FOPUAMYHOT BU3HAYEHOCTI AMKTYE MPAaBWIO MPO TE, IO MEBHI
HOpPMH 3aKOHY MalOTh YiTKO BPETYJIbOBYBATH TpaBa Ta 00OB’SI3KH Cy0’ €KTIB
BUKOHABYMX TMpPOIECyalbHUX MPAaBOBIJHOCHH, ajie X IOHATTS «3aX0I1
MIPUMYCOBOTO BUKOHAHHS DIlIEHb» BIJIOKPEMJICHO Y OKpEMY HOPMY 1 BOHHU
HE MaloTh NPSMOTo NPaBOBOTO 3B’s3KY 3 IHIIMMHU HOPMaMH 3aKOHO/IABCTBA.
A Taka perjaMeHTalis IEBHUX IIOHATh Y 3aKOHI € KOHIENTYyaJIbHO
HETIPaBMIIbHOIO, OCKIJIBKH 33 3MIiCTOM HepeniueHnx y cT. 10 3akoHy 3axomiB
X MOJKHA acoLilOBaTH 3 IEBHUMH BHJIaMH BUKOHABYHX ITPOBA/KEHb, a CaMe:

1) 3BepHEHHS CTSATHEHHS Ha KOINITH, IiHHI TMAarepH, IHIIe MaiHO
(MmaifHOBI TpaBa), KOPIOpAaTHWBHI IpaBa, MAaWHOBI NpaBa IHTENEKTyaJIbHOI
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BJIACHOCTi, OO0’ €KTH IHTENEKTYaJIbHOI, TBOpPUYOi IisTIBHOCTI, iHIIE MaiHO
(maiiHOBI TpaBa) OOp)KHHMKA, Y TOMY YHCII, SKIIO BOHHM IepeOyBaloTh
B iHIIMX oci® abo HamexaTb OOPKHHMKOBI BiJ iHIIMX 0Ci0, a00 GOpPKHUK
BOJIOJI€ HHMH CIUIBHO 3 IHIIMMH OCO0aMH — Ied 3aXiJ acOoLII0E€ThCS
3 TIOPSIIKOM 3BEPHEHHSI CTATHEHHS Ha MaitHO OOp)KHHKA;

2) 3BepHEHHs CTSTHEHHs Ha 3apo0iTHY IUIATy, MEHCiI0, CTHICHIIIO
Ta IHIWHA J0Xig OOp)KHUKA — LEH 3axiJ JOCIIBHO BIAMOBia€ Ha3Bi BHUKO-
HABYOTO IPOBAHKEHHS, periJaMeHTOBaHOro y po3ainy X 3akony, ane y pasi
BCTAQHOBJICHHS CYZOM PO3CTPOYKH NMUTAHHSI Ma€ CTABUTHUCS OUIBII IIHPOKO
1 PO CTATHEHHS MEePIOINYHUX IJIATEKIB;

3) BuwiIydeHHs y OOp)KHHMKa i mepemadya CTSATyBauy IMpPEIMETIB, 3a3Ha-
YEHUX Y PillIEHHI 32 CBOEIO CYTTIO € 3MiIIaHUM BUKOHABYHMM ITPOBA/KCHHSIM,
OCKIJIbKM Tiepen0adae BIIYYEHHS NMEBHUX pedel y OOpKHUKa 1 mepemady
ix cTaryBady, a He 1X MPoAaX 3 MyOIIYHHUX TOPTIB;

4) 3abopoHa OGOPKHHKY pO3IOPS/UKATHCS Ta/abo KOPUCTYBATHCS
MalHOM, SK€ HaJIOKHTh HOMY Ha MpaBi BIACHOCTI, Y TOMY YHCIi KOIITAMH,
a00 BCTaHOBJICHHs OOPXKHUKY OOOB’SI3KY KOPHCTYBATHCS TaKHUM MaifHOM
Ha yMOBaX, BU3HAYECHHX BUKOHABIEM — II¢ IOJOXKEHHS CIiJ HOB’A3yBaTH
3 THMYacOBHMH 3aXOJaMH 3a0e3lle4eHHs BHKOHAHHS pILIGHHA, a came
HaKJIaJaHHAM apellTy Ha MalHO OOpXKHHWKA, L0 MOXE peai30ByBaTHCS
4yepe3 yxBally Cyly a0o MOCTaHOBY BUKOHABIIS.

[MpoBenenuit koporkuii aHamni3 cr. 10 3aKoHy CBiTYUTH MPO Te, IO NPU
(hopMyJTIIOBaHHI MEpesTiKy 3aX0/AiB MPUMYCOBOTO BUKOHAHHS 3aKOHOIABLIEM
He BpaxoBaHa crienu(dika BUKOHAHHS pilIeHb HEMaiHOBOTO XapakTepy,
a TaKoX Ti 3aXOJH, SIKi BUKOHABEIb Ma€ BXKHUTH 3 JI03BOJIy CyIy, 30KpeMa,
MIPUMYCOBE ITPOHUKHEHHS JI0 JKUTJA YW IHIIOTO BOJIOAIHHA (i3MUHOI 0coOu
Ta/abo Oe3MepernKoaHe BXOMKEHHS Ha 3eMeNbHI AUITHKU (cT. 18 3akoHy)
TOIIO, a BXHUTTA TaKUX 3aXOdiB TOTpedye ¢GopMyBaHHS crenuiku
BUYMHEHHS TaKUX BHKOHAaBYMX Hid. Lle muTaHHS myKe BaXKIUBE, OCKUIBKH
BOHO TIIOB’S3aHE 3 KOHCTUTYIHMM TIpaBOM JIOOWHH Ha ii 0coOUCTY
HEJIOTOPKAHICTh Ta HEAOTOpKaHicTh skutia (crarti 29, 30) [6]. Tomy mpu
BIZICYTHOCTI YiTKOI perjiamMeHTalii IUX NUTaHb y 3aKoHI 3aCTOCYBaHHS
npaBa Ha MPUMYCOBE NMPOHMKHEHHS JI0 JKUTJa a0 Ha 3eMeNbHY IIISHKY,
HAJICKHY OOPKHHUKY, 3ale)KaTUMe Bia «(aHTa3il» BHUKOHABI 1 METOIIB
oropy 3 OOKy OOp>KHMKa. 3 TaKkoOI perJIaMeHTAli€l0 IMpaB BHKOHABIIB
HE MOYKHA TIOTOJJUTUCSI, OCKLIBKH 11 B)KKO BU3HATH IOPUINYHO BU3HAYEHOIO.

OTxe, y CBITII yJIOCKOHAJIEHHS 3aKOHOJABCTBA PO NPHMYCOBE BHKO-
HaHHS pilleHb, HA HANIy IyMKY, CIiJ YiTKO CHOPMYIIOBATH TOHATTA, SKi
3aCTOCOBYIOThCS y 3aKOHI Ta Y3rOIUTH IX MiX co0oro. 30Kkpema, Bin-
IITOBXYIOUNCH Bi Ha3BM 3akoHy YKpainu «[Ipo BHKOHaBYE MPOBAIKESHHS»
JOLIJIBHO BIOCKOHAJIMTH THOHATTS «BHKOHABYE IPOBAUKCHHS», alie HE SK
y3araJpbHIOIOUNN TEPMiH, a SK KOHKPETHY IOCIIZOBHICTh Hiifi BHKOHABIA
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3 BUKOHAHHS IIEBHOTO BHY pillleHb. 30KpeMa, IIpu po3poO1li OHOTO i3 3aK0-
HOIIPOEKTIB PO BUKOHABYE MpoBapkeHHs BueHUME Dypcoro C.5., Dypcoro
€.1. Oyino 3amponoHOBaHO AOMOBHUTH Horo crarreto 1. OCHOBHI MOHSTT,
SKI 3aCTOCOBYIOThCA y IIbOMY 3akoHi Ta Oyio chopmysbOBaHE MOHATTS
BUKOHABYO20 NPOBAOIICEHHS SIK CYKYNHOCMI HOCIO08HO BYUHIOBAHUX Oill
BUKOHABYEM, YYACHUKAMU BUKOHABYO20 NPOBAOJICEHHS ma 0cobamu,
AKi 3a7y4aiomucsa 00 Hb020 HA NIOCMAGI, Y Medcax HNOBHOBAdCEHb
ma y cnocio6 i 8 NOpsAOKY, BUSHAYEHUX 3AKOHOM YU CYOOM.

Taxkuit miaxig XapakTepHU A OUBIIGHOTO CyIOYHHCTBA, 1€ BHOKPEM-
JIIOIOTHCS: HaKa3aHe, OKpeMe 1 MMO030BHE MPOBAJKEHHS, K€ B CBOIO 4Yepry
MOIISETHCS HAa MIABHIU: 3arajibHE 1 CIIPOIICHE, 3a0YHHUI PO3IIIA CIpPaBU
1 0COOJIMBOCTI IO30BHOT'O IPOBAKEHHS Y CIIPaBax PO BU3HAHHS HEOOIpyH-
TOBaHMMHU AaKTHBIB Ta iX CTSATHEHHS B JOXix xAepxkaBu. | xoda aBTOp
HE 30BCIM IOTOKYETHCS 3 TAaKUM IOJUIOM LMBUIBHOTO CYIOYMHCTBA
Ha TIEBHI MPOBA/DKEHHA, aJ€ CIiJ 3ayBRXNUTH, HIO IIi IPOBAIKCHHS
1 IX MIBUAXA 3 MEBHOIO JIOTIYHOIO TOCIIZOBHICTIO «BIHCAHI» B CTPYKTYPY
LIITK VYkpainwm (cT. 19).

Tomy BBeAEHHS KOHKPETHOTO TIIOHATTS «BHUKOHABUE ITPOBAIKECHHS,
SKUM Oyne Mo3HauaTHCA 1 KOHKPETH3YBAaTHCS IEeBHA ITOCHINOBHICTH il
BUKOHABI[SI 3 MPUMYCOBOTO BHKOHAHHS PIIICHHS, IO3BOJINTH CHCTEMAaTH-
3yBaTH iH(QOpMaII0 32 CTPYKTypHHMH eleMeHTamu. Hampuknan, npumy-
COBE NPOHUKHEHHsI JI0 XHUTJIa OOp)KHUKA TOBHMHHO MaTH KOHKPETHY IIiIb
i OOyMOBIIOBaTH JIOIYCTHMI MeXi NOBEIIHKM BHKOHABISl B IEBHOMY
JKUTIOBOMY IpHUMIilleHHI. 30KpeMa, MpU 3BEpPHEHHI CTSATHEHHS Ha MaiHO
OOp)XHUKA TPHMYCOBE NMPOHMKHEHHS N0 XHTJIa OyJe MoB’si3aHe 3 MpOBe-
JICHHSIM OIMCY MaiHa 1 HakKJIaJaHHSIM Ha HBOTO apeluTy, BHUKOHAHHS
pileHHs Mpo BiAiOpaHHS ANTHHYU 3yMOBIIOBATHME MPOHUKHEHHS 10 KHUTJIA
3 METOI0 BHSBJIEHHA Micus nepeOyBaHHA AWTHHU Tomio. [Ipmmyctmmo,
32 YUHHOIO 4. 2 cT. 67 3akoHy mependavdaeThCs, MO MPUMYCOBE BCEICHHS
CTATYBaua IOJIsITae y 3a0e3NeUeHH] Iep)KaBHIM BUKOHABIIEM Oe3MepeIiKo-
HOTO BXOJUKEHHS CTSITyBadya y NPHUMIIIEHHSA, 3a3HAYCHE y BHUKOHABUOMY
JIOKYMEHTI, ma 1020 npoxcusanius (nepedysanns) 6 woomy. lle monoxeHHs
(6uoinene asmopom) HaBiTH HE3pyYHO KOMEHTYBATH, OCKITBKH CTATYBaY Ma€e
MPaBO Ha MPUMYCOBE BCEJCHHS y MPUMIIICHHS, ajie X 0e3M0CepeIHbO 3 i€l
HOPMH BHUIUTMBAE, IO MPHUMYCOBE BHKOHAHHS IOIIUPIOETHCS M Ha MPOXKHU-
BaHHJ CTATYBaya y HbOMY.

OTxe, y pa3i J0OpOBUILHOrO HEBUKOHAHHS PILIEHHS Cy/Ay IPO BCEJIEHHS
JIep>kKaBHOMY BHKOHABIIIO ITOTPeOYBAaTHMETHCS JI03BLI CyAy Ha IPHMYCOBE
MIPOHUKHEHHS JI0 )KUTJIA, aJIe MeXXa TAKOTO MPOHNKHEHHS — 1€ 3a0e3neueHHs
BXOJ/DKCHHS IO TPUMIIIEHHS CTATyBada i Bce. A e Oyae KOHKPETHO CIaTH
abo 30epiraté pedi cTATYBad — i MUTAHHS HE JO BUKOHABIISA, OCKUTBKH BOHU
Mani OyTH BHpIIEHI B NHBUIFHOMY CYIOYHHCTBI, 100 CyJ BH3HAYUB
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KOHKPETHI yMOBH IIPOJKMBAHHS CTATYBaua, a BHKOHABEIb IX 3a0e3Ie4mB.
[Mpunycrtumo, B pinieHHi cyay Oyle BU3HAUEHO, IO CTATYBAad Mae 3alHITH
KOHKpETHY KIMHATy y KBapTHpi i TaM pPO3MICTUTH BIIACHI pedi y BIIaCHHX
madax Ttomo. B TakoMy BHIAnKy BceleHHs Oyle CYNpOBOKYBAaTHCS
3BITFHEHHSAM KIMHATH BiJ peded iHIMX Oci0, a TaKOX 3aHECCHHSM pedei
craryBaya. OUeBHIHO, 10 1I¢ JIMIIE PHKIAM, IKHI MoTpedye YCBiIOMICHHS
cnenuiki BUKOHABYOTO TPOBAHKEHHS 1, 30KpeMa, KOHKpeTH3alii MUTaHb
BCEJICHHS ITiJT Yac pO3TILIAY BiAMOBIIHOI cripaBu cyaoM. BuHuKkae i mUTaHHSA
PO 3aX0OM 3 JOOPOBLNBHOTO BHKOHAHHS pimeHHA (4.6 cT.26 3akoHy),
0 B JIaHOMy BHIIAJIKy MOXKYThb acOLIIOBaTHCS 3 Tepeayero KIIoYiB
BiJl )KUTJIOBOTO MPHUMIIIEHHS Ul O€3MEePENIKOAHOTO BXOKEHHS 110 HBOTO
CTSATYBaua.

Tomy, Ha Hamly AyMKy, TPYHTOBHOTO II€PEOCMHCIICHHS 1 mepeOyaoBU
MaroTh 3a3HaTH HOPMH 3aKOHY SIK y CBITJII yJOCKOHAJICHHS IOHSTIHHOTO
amapaTy, TaK i B KOHTCKCTI HaJaHHA iHQOpMAIii, sKa CTUMYIIOBATHME
IOOpOBiTEHE BUKOHAHHS pillleHh 00p>kHUKOM. Cama cyTHICTH cT. 10 3akoHy
Mae OyTH Opi€EHTOBAHOIO Ha Te, 00!

- TIOBIJOMHTH YYacCHMKaM BHKOHABUOTO IPOBA/KEHHS NPO Ti BHAM
MPOBa/DKEHh Ta 3axXOAH, fAKi mependadeHi y 3akoHI 1 MOXYyTb OyTH
3aCTOCOBaHI 1O OOPIKHHKA;

- moindopMyBaTH CTAryBadya Ta OOPXKHHKA MIOAO THUX 3aXOMIB, SKi
MOXYTh 3aCTOCOBYBATHCS IO BiJHOIIEHHIO JO OOp)KHUKA i MalOTh METOIO
CTHMYJIFOBaTH HOro /0 JOOpOBUILHOTO BHKOHaHHs pilleHHs. [Ipu 1pomy
CIIiZi aKIEHTYBaTH yBary Ha TOMY, IO BHKOHABIIEM MOXYTh 3aCTOCOBY-
BaTHCSl aJMIHICTpaTHBHI 3axoiu: mTpad, a TaKOX IHIIIOBATUCS KPHMi-
HaJIbHA BiJIIOBIIANBHICTh 32 YMHCHE HEBUKOHAHHS pilIeHHS a00 CTBOPEHHS
MEePEeIKo/ MPU HOro BUKOHAHHI;

- TomepenuTd OOPXKHUKIB, IO BHUKOHABI HAKJIaJaTHMYTh apellTH
Ha MaifHO, paXyHKH y OaHKax Ta iHMHX (PiHAHCOBHUX yCTaHOBaX, a TaKOXK
Ha MaiiHO B peecTpax, /€ PEeeCTPYIOThCA IpaBa Ha HEpyxoMe MaiHO
1 TpaHCTIOPTHI 3acobu;

- 3acTepertd OOPXKHUKIB Bijl HENIPABOMIPHUX i, OCKUIBKH X moTpar-
JSIHHSL 10 peecTpy OOP)KHHMKIB YHEMOXJIMBIIOBATUME JUIsi HUX DPO3MOPSA-
KCHHS HAQJIC)KHUM IM I[IHHUM MAaiHOM, OCKUIbKM HOTapiyCH MiJ dac
BUMHEHHS! HOTapiaJbHUX il MalOTh IEPEBIpPATH BIIOMOCTI PO 0CO0y
y TaKkOMy pEeCTpi, a y pa3i 3BepHEHHs OOpXKHMKa O HOTapiyca 3 METOIO
BIZIUYXKEHHs] MalHa CTaHe OYEBHUAHUM (aKT CTBOPEHHS MEPEIIKO]
3 BUKOHAHHS PillICHHS Cy.Y;

- BIIOMOCTI TIPO [JOJATKOBI 3aXOMU HE MOMIMPIOBANKCA Y BHUIIIAMI
JMUCTIB, 30KpeMa, Ha caiWti Mid’tocTy, a HaOymu 3arajJbHOBIIOMOTO
XapakTepy MO0 TOJATKOBHX 0OMEXeHb IpaB OOpKHUKIB, a came IpaBa Ha:

177



BUI31 32 MeXi YKpaiHH; KepyBaHHS TPaHCHOPTHHMH 3aco0aMH; KOPHCTY-
BaHHS 30pO€r0; MOMOBaHHs [7].

Koportkuii ananiz cydacHux mpobiieM y 3aKOHOZABCTBI IPO HNPUMYCOBE
BUKOHAHHS pillleHb, JOBOAMTH, 1[0 HACTaB 4ac U1 KOMILIEKCHOTO BHpi-
IICHHS ICHYIOYHX TIpoOJieM 1 BUHHKIA HEOOXIAHICTh YIOCKOHAJCHHS
MIOJIOKEHb 3aKOoHy YKpainu «[Ipo BHKOHaBYE IPOBAHKECHHS.

3aIrpornoHOBaHO HAJATH TEPMIHY «BHKOHABYE NPOBAKEHHI» KOHKPET-
HOTO 3MICTy, SIKUH MOJSATaTHME B perJIaMeHTallii cnenu}ikua mpuMyCcOBOTO
BUKOHAHHS pillleHh NEBHOTO BHAY, XO4Ya IPH CXBAJIBHIM OIMHII TaKoi
MPONO3HuIlii MOTPIOHO Oy/e 3MIHUTH Ha3By 3aKOHY 1 Iel TEpPMiH 3aCTOCY-
BaTH B MHOXWHI, OCKUJIbKH ICHY€ J€KiIbKa pI3HOBUIB BHKOHABYMX
MIPOBA/KEHb.

Ha npuknani ynockonanenns cr. 10 3akony Ykpainu «IIpo BHUKOHaBue
MPOBAPKEHHSD TPOJEMOHCTPOBAHO KOMIUIEKCHUH TMiAXiZ J0 BHKJIAJICHHS
OaraTopiBHeBOI iH(oOpMamii 3 poO3’ICHEHHA YyYacCHHUKAM BHKOHABYOTO
MIPOBA/KEHHS iX MpaB i 000B’s3KIB 1 HEOOXITHICTh CYMIIIHHO KOPUCTYBATHCS
IpaBaMy, HE 3JI0BXHMBAIOYM HHUMH, Taka iH(opmamis Mae CTHUMYIIOBATH
30KpeMa, OOpIKHHUKA 10 JOOPOBITFHOTO BUKOHAHHS PillIEHHS.
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CEKLIA 3. 3BAXUCT ITPAB JIIOJIUHHU
IIYBJIYHOIO AJIMIHICTPALIIEIO
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CKAHINMHABCBKA MOJEJIb MICHHEBOI'O OIIOJATKYBAHHA
AK IHCTPYMEHT IHKJIIO3UBHOI'O PO3BUTKY TA 3AXUCTY
IIPAB JIIOJUHU HA PIBHI TEPUTOPIAJIBHUX T'POMAJ]

Bbab6in Irop IBanoBuY
KaHOuOam 1opuoOudHUX HayK, OOYeHm,
doyenm xkageopu nyoriunoeo npasa,
Yepniseyvkuil Hayionanvrul yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yrpaina

®opMyBaHHS €BpPONEHCHKMX MOJEICH MICIEBOTO ONOJATKYBaHHS
BiOYBA€ETHCS i/ BIUIMBOM SIK 3aTaIbHOEBPONICHCHKUX MTPABOBUX CTAHAAPTIB
MICIIEBOTO CaMOBPSAYBaHHS, TaK 1 HAIIOHAJIBHO 3YMOBJIEHHX OCOOJIMBOCTEH
NpaBOBOI  KyJIbTYpH, aIMIHICTpaTHBHOI TpaiMiii Ta IHCTHTYLIHHOT
opranizauii myOniuHoi Bianu. ba3oBUM HOpPMATHBHHM OpIEHTHPOM Y Ml
chepi BucTymae €Bporeiicbka XapTis MiCIEBOTO CaMOBpSIyBaHHS,
sKa 3aKpiIUTIOE TPUHIUI BiAMOBITHOCTI ()iHAHCOBUX pecypciB o0cAary
MOBHOBa)XEHb OpraHiB MICIIEBOTO CaMOBpSIyBaHHS Ta BH3HAE IIPaBO
MICIICBIX BIIQJ Ha BIAcHI JOCTaTHI (DiHAHCOBI pecypcH, YacCTHHA SIKHX
MOBHHHA (HOpPMYBATHCS 3a PaxXyHOK MICIEBHX IOJATKiB i 300piB. Xoda
XapTis HEe BCTaHOBIOE YHiI(pIKOBaHOI MOZEIN MICIICBOTO OMOIATKYBaHHS,
BOHA BH3Ha4Yae (pyHIaMEHTaNbHI (DiHAHCOBO-TIPABOBI CTaHIAPTH, IO CTAIN
METOJOJIOTIYHOI0 OCHOBOIO PO3BUTKY HAIlIOHANBHUX CHCTEM MYHIIIHMIIANb-
HUX (iHaHCIB y JaepxkaBax €Bpornu. BopHowac eBpornelicbka mpaBoBa
JIOKTpUHA BHMXOAUTH 13 TOTO, IO MICLEBE OIOAATKYBaHHS HE MOXeE
pO3IIIsIaTHCS. 130JIbOBAHO BijJl HIMPIIOTO KOHTEKCTY MPaBOBOI CHUCTEMH,
aJIMIHICTPAaTHBHOTO YCTPOIO Ta MOJITHKO-IHCTUTYLIHHOT MOJIEIi KOHKPETHOT
nepxasu [6, c. 12]. Came TOMy B Cy4YacHHX IOPIBHSJIBHO-IIPABOBUX
JIOCIHI/PKEHHSIX BHUKOPHCTOBYETHCS THUIIOJIOTIYHMNA MiAXiJ, SIKMA BpaxoBye
HAJIC)KHICTh JIEpP’KaBU JI0 MEBHOI MPaBOBOi ciM’i, piBeHb IEHTpai3amii 4u
JELeHTpali3anil BIaay, XapakTep B3a€MOBIJHOCHH MiX LEHTPAJIbHHMH Ta
MICIICBIMH OpraHaMH, a TaKoX CTymiHb ()iHAHCOBOI aBTOHOMIi
MyHinunaniTeriB. [loemHaHHA 3a3HAUYEHUX KPUTEPiiB MTO3BOJSE BHUILIHTH
KUTbKa BiTHOCHO CTaJHMX TPYI JEPKaB, SKi XapaKTePH3YIOTHCS IMOIIOHIMHU
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aJMiIHICTPaTUBHIMHU TPAJUIIIMU Ta MEXaHI3MaMH OpraHizarii MiCIeBIX
(hiHAaHCIB: CKaHAWHABCHKY, LEHTPaJbHO-KOHTUHEHTAJbHY, JIATHHCHKY Ta
aHrII0-cakCoHChKy [5, ¢. 10ff]. Came Taka Tumosnorisaitisi CTBOPIOE HAJIEKHE
TEOPETHKO-METOAOJIOTIUYHE TIAIPYHTS. ISl KOMIUICKCHOTO JIOCHIDKEHHS
OKpEeMHX HAIIOHATbHUX MOJENEH MiCIEBOTO OIOJATKyBaHHS, 30KpeMa
CKaHIMHABCHKOI MOJIEJI MiCIIEBOTO OIOJIaTKyBaHHSI.

CkaHOMHABChKa MOJIENIb MICIICBOTO OITOJATKYBaHHS, IO iCTOPHYHO
chopmyBanaca B mpaBoBuX cuctemax kpain I[liBriunoi €Bporm (LLIBerii,
Hamnii, Hopserii, ®innsuaii) ta Himepmannis, y cydacHiii ¢iHaHCOBO-
NpaBOBil JOKTpHHI KJIaCH(DIKyeThCS SK HAaWOUIBII pernpe3eHTaTHBHUI Ta
po3BuHeHWi  TMn  ¢ickanpHOl  AeueHTtpamizauii.  KoHnenrtyaisHEUM
HiAIPYHTSAM Li€l MOJeNi BHCTYNAOTh (yHIAMEHTaJIbHI HOJOKEHHS Teopil
(ickanmpHOTO (hemepanizmMy , 30kpeMa pospodiena B. Oyrcom mapagurma,
3TiHO 3 SIKOI0 epeKTUBHICTh (PYHKLIOHYBAaHHS MyOJiUuHUX (iHAHCIB TPSMO
3aJIeKNUTh BiJl MaKCHMaJbHOTO HAONMKEHHS MOIATKOBHX Ta BHIATKOBHX
MOBHOB&XKEHb 10 PIiBHS MICIIeBOTO caMoBpsayBanHs [9, c¢. 54-55].
BuzHauanpHOIO JETEPMIHAHTOIO CKAHIMHABCHKOI MOJEN € IIPE3yMITIis
BHCOKOTO DIiBHS TOAATKOBOi aBTOHOMIi MyHinumaimiTeriB. Ha BimmiHy Bin
KJIACHYHMX MiAXOMiB, IO OOMEXYIOTh (iCKabHY KOMIIETEHIIO MiCIIEBOTO
CaMOBPSAYBAaHHS MEPEBAKHO MAilHOBUMH MOJATKaMM, CKaHIWHABChKa
napagurmMa nepenOadac  HagaHHs —CcyO’€KTaM  MYHILMNAJIbHOI  BJaIu
MIMPOKUX AMCKPELIHHUX MOBHOBaXKEHb I10JI0 MICIIEBUX MOAATKIB 1 300DiB.
Sk cmpaBemuBo 3a3Havae P. bipx “Ha mpaktuii, omHak, 9acTto croctepi-
Ta€Thesl 3HAYHUI BEPTHKAJILHUN OajlaHC MIX BUIATKAMU Ta JOXOAAMH ...
Skmo cyOHalioHaJ bHI ypsSaM MaloTh BHUTPAdaTH BENUKI KOIUTH, BOHH —
B iHTepecax (icKaJIbHOI BIIIOBIAATBHOCTI Ta MiI3BITHOCTI — IIOBHHHI TaKOX
ctatu OinpImuMu TojatkiBIsivu” [1, ¢. 18]. ¥V 11bOMy KOHTEKCTI KITFOYOBOIO
OCOONMBICTIO BHUCTYIAa€ JOMIHYBaHHS MICIIEBOTO MOJATKy Ha JIOXOIH
¢ismuanx  oci6  (IIJ®O) sk OCHOBHOIO JpKepella  HAIMOBHEHHS
MyHIOUDATHUX OrokeTiB. M. JIIBIHTCTOH akIEeHTye yBary Ha TOMY, IO
caMé BHCOKa IIMTOMAa Bara IPsMOro NPHOYTKOBOTO ONOJATKyBaHHS
3a0e3meuye QickaabHy CTaOUIBHICTh Ta EJACTUYHICTH MICIICBHX JIOXOJIB
[7, c. 78-80].

@dyHIaMEHTaNIbHOI0 XapaKTEPUCTHKOIO € TaKOX pealtizallist “BiKcesuTiB-
CBKOT'O TIPHHIMITY”, 1[0 BCTAHOBJIOE Oe3MocepeiHii KOpensiiHuiA 3B'130K
MDK TOJAaTKOBUM HaBaHTQ)KEHHSM Ha JIOKAILHOMY piBHI Ta 00cArom
1 SIKICTIO OTpUMaHUX IyOiuHuX mociyr. EdexTuBHICTh Takoi KOHCTpyKIii,
3a TBepkeHHAM P. bipma ta E. Cnek, rpyHTyeThCs Ha YCBiZOMIICHHI
IUIATHUKAMH TIOAATKIB TPSIMOTO B33a€EMO3B’SI3KYy MK BIACHUMH IOJATKO-
BUMH  BiIpaxyBaHHAMH Ta OTPUMAaHUMH CYCIUIBHUMH  Onaramu
[2, c. 360-361]. Lle 3ymoBmioe crenudiuHy comiadbHy CIPSIMOBaHICTH
MiCIeBIX (DiHAHCIB: OpraHH MICIICBOTO CaMOBPSAYBaHHS BHKOHYIOTH
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He JIMIIe aloKamiifiHi, a ¥ 3HA4YHOI0 MIpOI0 IEepepo3NONUIbHI (QyHKIIT,
BIJINOBi1at0uM 32 (piHAHCYBaHHS OCBITH, OXOPOHH 3JI0POB’S Ta COLIaIBHOTO
3abe3neueHHs. BogHouac (iHaHCOBO-TIPaBOBUI MeEXaHi3M CKaHJMHABCHKOT
Mozeni nependadae CKIagHy CUCTEMY CTpUMyBaHb i mpotusar. Illupoka
MOJAaTKOBA ABTOHOMis OpraHIYHO MOETHYEThCS 3 PO3BHHEHUMH IHCTpY-
MEHTaMH FOPU30HTAIBHOTO Ta BEPTHKAIBHOTO (hiHAHCOBOI'O BHPIBHIOBAHHS,
IO JO3BOJIIE HIBENIOBATH pErioHaNBHI JAWCHpomopii Ta 3abe3mednTu
GamaHc MiX JIOKaJIbHOI (PiHAHCOBOIO HE3AIEKHICTIO Ta 3arajibHOAEPKABHOIO
pieaicTio. Ha mymxy M. Epikccona ta JI. Aanmepccor-Ckor, “OcCHOBOIO
IIBEJICHKOro (hiCKaJbHOTO (QenepanizMy € CHCTeMa MIXMYHIIUIAIbHOTO
BUPIBHIOBaHHS, 32 SIKOI KOILITH IEPEpaxOBYIOTHCS BiJ| BIIHOCHO OaraTmIux
MYHIIMIATITETIB /0 TUX MYHIIWIATITETIB, SKi HE CIPOMOXHI 3i0patu
JIOCTaTHbO IyOJIYHHMX JOXOIIB JUIA MIATPUMKH OOOB’SI3KOBUX MYHIIH-
naneHuX mocuyr” [4, ¢. 538]. CTaOuUIbHICT i€l CUCTEMH MiAKPIILTFOETHCS
crel(piuHEM  THIIOM  TOJATKOBOI  KYJIbTYpH, J€  OIOJATKyBaHHS
CIIPHAMAETBCS K HEBiJ €MHHH €NEMEHT COLIAIBHOTO KOHTAKTY, IO 0a3y-
€ThCS Ha BHCOKOMY piBHI JOBipH 1O IHCTHTYHiH myOxigyHOI Biagu
[3, c. 49-73; 8, c. 594].

TakuM YMHOM, CKAaHIMHABCbKAa MOJENb MICIEBOIO ONOAATKyBaHHS
MoCTae K HiTicHa (iHAHCOBO-TIPABOBA €KOCHCTEMA, III0 XapaKTEPU3YETHCS:
1) BUCOKHMM CTyIEHEM I10/IaTKOBOT aBTOHOMIT; 2) MPIOPUTETHICTIO MiCLIEBOTO
I[MAPO; 3) ¢iHAHCOBOIO CaMOIOCTATHICTIO TpoMaa TMpH 30epeKeHHI
e(peKTUBHUX KOMIICHCALIHHUX MeXaHi3MiB BUPIBHIOBAHHS; 4) COLIabHOIO
OpIEHTOBAHICTIO BHMIATKOBOI YacTUHM OIODKETIB; 5) OCOOIMBHM THIIOM
MOJIATKOBOT KYJBTYpH, SKHH Oa3yeTbcsi Ha BHCOKOMY piBHI JIOBIpH 10
IHCTUTYLIH MyOJiuyHOI BIIAAW, B TOMY WYHCII IIOJAaTKOBUX OpTaHiB.
V3arajapHIOIOYM MOXKHAa KOHCTaTyBaTH, LIO 3a3Ha4eHa MOJEINb MPEICTaBILIE
co0or0 HaiibOibI 3aBepineHy GopMy (hiHAHCOBO-TIPABOBOI JCTIEHTpATi3aIlii,
nie (icKanbHA CIPOMOXKHICTh OPTaHIB MICIIEBOTO CAMOBPSITyBaHHS BHUCTYIIA€E
rapaHTOM peajti3alii mpaB rpoMaisH Ha AKiCHI IyOJIivHI TOCIyTH.
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JEPKABA SIK JUKEPEJIO ATPECIi TIPOTHU IIPAB JIIOJJUHA

Bpataciok Mapis I'puropiBBaa
00Kmop pinocodcvkux Hayk, npoghecop,
npogecop kageopu pinocodii
Jlveiecokuil HayionanvHull yHigepcumem imeni leana Opanka
M. JIvsis, Ykpaina

1. B cywacHOoMy CBiTI HapocTa€e MDKHApOIAHA Hampyra. XHTAIOTHCS
3acaan JEMOKpaTii, fKa IIe AECSATWIITTA TOMY BHUJAABajacs HE3PYIIHOI.
Bigomuii MUCTUTENh CydacHOCTI aMepUKaHChkHid mpodecop @.Dykysma Ha
novyatky 90-X poKiB HHcaB MpoO MOBHY NepeMory JidepanbHoi izeosorii Ta
CBITOBOI JieMokpartii. HuHI BiH muie npo Te, 110 BiH MOMUIIUBCS CTOCOBHO
nporo. IIpo me mume He JiMmne BiH, a i HM3Ka IHIIMX BiIOMHX BYEHHX
cyuacHocti: E.Enmens6aym, T.Craiinep, A.banpro Ta iH. «Bichk 311a» B 0co0i
nytincekoi Pocii, [TiBHiuHO1 Kopei, Ipany, Kuraro Tepopusye nusinizoBannit
CBIT, HAMAralO4rch MePeKpoiTH KapTy cBiTy. IlyTiHcbka Pocist B mparseHH1
BIZIPOJWTH IMIIEpChKe MHHYJE, 3JlamMajia cTapi KOpAOHH MDK JepKaBaMH,
TOW MIKHApOJHUH MOPSAAOK, M0 OYB BCTAHOBJICHUH 110 3aKiHYeHHIO J[pyroi
cBitoBoi BiffHM. [{f0 Hampyry migirpiBa€ CBOEI MPOMOCKOBCHKOIO
momitTukoto /. Tpamm Ta #oro ammiHicTpamis, IO CTal0 CBOEPITHUM
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CIOPIIPU30M JIJIsl IEMOKPATHYHOTO CBITY — Taka CTapa JeMOKparis, aBaHrap/j
JIEMOKpAaTHYHOTO CBiTy Bce Oinpme 1 Oimbime TpaHcopMOBYeThCS
B aBTOKparito. HacTyn cBITOBMX JMKTaTyp Ha JIE€MOKpaTHYHHMH CBIT,
PO3ILIMPEHHS iX BIUIMBIB HA CBITOBY IOJITHKY — 1€ HE JIMIIE IePEKPOIOBAHHS
KOPZOHIB, 1Ie HalTIepIle yap 110 paBax JIOAWHH, SIKi HUHI BUSBUIIHCS JyKe
HE3axHIEHNMH BiJ HACTYIy AUKTaTOPCHKHX PEXHMiB. MiKHapoIHE TPaBoO
BTpPAaTWIO OyAb-SKUH aBTOPHUTET, IMepectasio OyTH Ii€eBHM, MiKHapoAHA
MeXaHI3M 3aXHCTy TMpaB JIOAWHN BHABHBCA 30BCIM HEII€3IaTHHUM,
Hee(DeKTHBHUM CYIIPOTH TAKOTO HACTYILy Ha MpaBa JIIOAWHH, SIKMH MM HHHI
0aunMo B yMOBax pociiicbkol arpecii mpoTn YKpaiHH, 4d B 13paillbChKO-
ipaHChKil BiiHI. JIFOACTBO OMUHWIOCS B CHTyallii O€33aXHCHOCTI mepen
rpyOuM, IECTIOTHYHUM BapBapcTBOM. TpeTs CBITOBa BiliHA CTa€ peajibHICTIO,
Ha XKaJb.

2. JoBoni TpuBaNMH 4Yac B CEpENOBHINI IPaBHUKIB Ta W 3arajiom
TPOMAJICEKOCTI MaHyBaJIO MEPEKOHAHHS B TOMY, LIO JiepkaBa € HalKpalmMm
TapaHToM IIpaB i cBOOOX JoAWMHH. JlepKaBa Mae MEXaHi3M 3aXHCTy IpaB
JIONMHM, Cepell KOMIIOHEHTIB SKOrO 3aKOHOJABCTBO, CYyIH, MO,
MPOKYpaTypa, alBOKATypa, Ky Jep:KaBa MOCTIHHO 3alydae 10 3AiHCHEHHS
3aXHUCTY TOIIO. I'poMasissHu IEeMOKpaTHYHOI ep>kaBu MatoTh KoHcTHTyMifO,
sgKa 3aKpilbTioe iXHI mpaBa i rapaHTye iM cBiif 3axucT. DopmaibHO BCi
JIlep)KaBHI OpraHd Blagd MaloTh 3IIHCHIOBATH (YHKLIIO CHpPUSHHS
peaizanii, 3AiHCHEHHsS HEBIIYY)KyBaHUX MPUPOTHHUX TIpaB JIIOAWHH Ta IX
3axucTy. KOHCTUTYWisT He J03BOJIsIE CKAacOBYBaTH TMpaBa JIFOJWHH,
3BY)KyBaTH iXx oOcsr, Oe3migcraBHO ix oOMexysartu. Ilpore, B peasbHOMY
JKUTTI BCe BIIOyBa€ThCsl HA0AraTo CKIIaIHIIIE.

CydvacHi ykpaiHIi yKe Ha TOYaTKy HE3aJe)KHOCTI 3ITKHYIHCS 13
poOJIeMOI0 HACTYIy AepskKaBHOI BIagu Ha iX mpaBa Ta cBoOogu. Macose
MOPYIICHHS TIpaB JIOAWHMA 3 OOKy IepkaBHOI BJIaiW, ii OpraHiB cTaio
tunoBuM. «[lomituka npuHWwKeHHS» (O. DyKysMa) ITOACHKOI TiTHOCTI
3ac000M NPUHHATTA HEMPaBOBUX 3aKOHIB, HEMPAaBOBHX YXBal Cyny,
HETPAaBOBHX IPOKYPOPCHKUX OOBHHYBad€Hb, IOJIIEHCEKUX IPOTOKOIIB
TOLIO, TPOCTO HENpaBOBa BHYTPILIHS IOJITHKA, sIKa CIpsSMOBaHA Ha
3aJI0BOJICHHS 1 3aXMCT IHTEpECiB oJyirapxatry Ta HOro OTOYEHHS, 3yMOBWIIN
comianbHi BUOYXu y (opmi nBox MaiifaHiB: nomapanueBoro MaiimaHy Ta
PeBosronii TigHOCTI, sIKa 3aKiHYMJIACS HACHIIBHUIBKOIO PO3IPABOIO BIIAJIU
HaJ 0e330pOMHUM HApOJOM. YKpalHIli Malld MOXIIUBICTh MEPECBITUMIHCS
B 2014 pomi B TOMy, WO iXHs Jep)kaBa 3HeBakuiaa KOHCHCTHTYILIIO
VYkpaiHu, cTajga arpecopoM CTOCOBHO IXHIX IIpaB Ta CBOOOX, >KUTTS
i 6e3nexu. Ha macts, Hapoa BUSIBHBCSI CHIBHIIINM BiJl BOPOXKOi CTOCOBHO
HBOTO JIep>KaBHOI BIIA/IH.

IcTopist 3Hae ymMano BHIAIKIB HACTYIy Cy4acHOTO THITy JEp>KaBH Ha
JIOAWHY TPOMAIsIHHHA, i1 IIpaBa Ta cBoOoaw. HuHi BapTO 3ragaté HIMEIBKY
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HalUCTCBKY aepkaBy MuHysnoro XX cromirtsi, Icmaniro ®panko, Itainiro
Myccomnini, Yropumny Xopui, CPCP uacis Cranina Ta iH. HalcBixkimmit
NpUKIag — MyTiHCbKa Pocis, pexnm, sKuil Oe3KalbHO 3HMINYE BIIACHUI
Hapo/, KU BOJHOYAC € 1 arpecopoM, 1 )KEPTBOIO BIACHOTO AUKTATOPCHKOTO
pexumy. Tomy crorofHi, siK 1 paHimre, y XX CT., sSIKe TMEPEXkHII0 JIBi CBITOBI
BiilHM, HEOOXIOHO AaKTWBHO 3aXWIIATH TIpaBa JIOAWHU BiIl OYIb-SIKOTO
HACTYIy Ha HHUX JepXKaBHOI BIagu. ['poMamsHM MarOTb MOBIPATH CBOIN
BJaNi, aJe BOHM MAalOTh ii KOHTPOIIOBATH, IEPEBIPATH, HE IO3BOJATH
JKOIHOT'O CBaBIUIA.

3. B yMmoBax, KOJIM IEp)KABHOIO CBaBI/UIA CTA€ BCE OLIbINE, OYCBHUJIHO,
Ma€ aKTUBI3yBaTHCs IPOMaSHCHKE CYCHIJIBCTBO, BCI HOTO CTPYKTYpH, HOTO
OpraHd Biagy. 3BICHO, TPOMAJSIHA MAalOTh CBIZIOMO 3MILIHIOBATH HOTO SK
cy0’eKxTa 3axHcTy CBOiX mpaB Ta cBoOon. Haramaemo, 1mo rpomajsHChKe
CYCHaiJbCTBO SIK CYCIUIBCTBO IPUBAaTHUX BIIACHUKIB, SIK I1033/iepXKaBHA
cepa CyCIiTBHOTO XXUTTS Ma€ CBOEI0 METOIO SIKHAWTIOBHIIIE 3/11HCHEHHS Ta
3ax¥CT mpaB i cBOOOA Horo wieHiB. BoHO Mae pi3Hi 3aco0M BIUIMBY Ha
Jiep>KaBHY BIaxy B IboMY IulaHi. IIpoBeneHHs po3’siCHIOBAIBHOI podoTH
cepel TpoMaIisiH CTOCOBHO X IpaB Ta CBOOOJ pI3HUMH CIIOCO0aMH, Y Pi3HUX
(hopMax, BHUKOPHUCTAHHS MeJia, COIIaJIbHUX MEpPEeX, IMPHCYTHICTh Mpea-
CTaBHHKIB TPOMAISHCHKOTO CYCHIIBCTBA y CYJOBOMY HpOIECi, KOHTPOIb
3a ASUIBHICTIO JEPIKAaBHUX CTPYKTYp, IPaBO3axHMCHAa po00Ta cepel MOJIOI
i 0arato BCUTAKHX IHIIHX crmoco0iB. OCOOMHMBO BaX/MBa ydyacTb Ipe-
CTaBHUKIB TPOMAJSHCHKOTO CYCIIIBCTBA B OOTOBOPEHHSX Ta aHawi3i
3aKOHOIIPOEKTIB Ha pI3HUX PIBHAX: BiJ JIOKAJIBHOI, MICIEBOi 3aKOHO-
TBOopuocTi 10 BPY. UuM akTuBHiIIE NpamioBaTUMYyTh CTPYKTYpH TpoMa-
JITHCBKOTO CYCIIIJIbCTBA, OKPEMIIIHI HOTro MpPEeACTaBHUKU B IUIAHI 3aXHCTY
mpaB i cBoOOA TpoMansH, THM HMOBIipHimIe, MO Ii mpaBa i cBoOOIH
He OyZyTb Tak MacoBO MOPYIIyBaTUCS 3 OOKY epKaBH.
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ITPABOBA ITPUPOJA 3AXOAIB BIIVIUBY
1010 BUKOHAHHSA AJIMIHICTPATUBHOI'O AKTA

Bnogiuen BitaJiii AnaTosaiiioBuy
O0OKMOp OPUOUHHUX HAYK, npoghecop,
npogecop xageopu nybaiunoeo npasa,
Yepniseyvkuii Hayionansrul yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

I3 naOpanusmM ymHHOCTI 3akoHoM Ykpainu «IIpo agMiHicTpaTUBHY
npouenypy» (3AIl), IHCTUTYT BUKOHAHHS aJMIHICTPAaTUBHHUX aKTIB 3a3HaB
cyrreBoi TpaHcdopmarii. LleHTpanbHe Micle y bOMY TIpoOleci MOciJaoTh
3aXOJI¥ BIUTHBY, SKi € iIHCTpyMEHTaMH 3a0e31eueHAS 000B’ I3KOBOCTI pillIeHb
aJMiHICTpaTUBHHX oOpraHiB. Ha BigMiHy Big momepenHbOi MPAaKTHUKH,
Jie BAKOHAHHS 4acTO 3aJIe)Kalio Bill 3BEpHEHHS 10 BUKOHABYOI CITy)KOH, HOBA
MOJIeNb HaIUIge aaMiHICTpaTUBHI OpPraHHW IIUPIINMH TOBHOBAXCHHSIMHU
IIOZ0 CaMOCTIIfHOTO BIIPOBAKEHHS CBOIX pimieHb. Lle mo3Bomse 3micTuth
aKIEeHT i3 KapanbHOi (YHKIIi Ha CTUMYJIOIOYY, A€ 3aXOAH BIUIMBY BHCTY-
MAaK0Th 3aCO00M OIEPAaTHBHOIO BiJHOBJICHHS NpaBonopsaky. Takuil mimxin
3a0e3neuye He Juie e)eKTUBHICT TyOIIYHOTO BPSAYBaHHS, a i HAJIOKHHUN
pIBeHb 3aXHCTy IpaB ajpecara 4epe3 YiTKy perJIaMeHTAlil0 MPOIeIypPHUX
MEX IPUMYCY.

Po3mexyBaHHS 3aX0[iB BIUIMBY B ME&XaX aJIMiHICTPaTHBHOI MPOLEAYpH
BiJl IHCTPYMEHTIB BHKOHABYOT'O IIPOBA/KEHHS Ta aMiHICTPaTHBHOI BiAIO-
BifabHOCTI HaOyBae OCOONMBOI aKTyalIbHOCTI B KOHTEKCTi 3a0e3redeHHs
BEPXOBCHCTBA IPaBa, CPEKTUBHOCTI MyOIIYHOTO aaqMiHICTpYBaHHS Ta ajar-
Talii YKpaiHCPKOTO 3aKOHOJAaBCTBa JO CTaHAapTiB €Bpormeiickkoro Coro3sy,
Jie TIPUHIUI TMPOTOPLUIHHOCTI Ta MiHIMAJIBHOTO BTPYYaHHS B IIpaBa ocodu
€ KIIOYOBUMH. 3 TEOPETHYHOI MEPCIEKTUBH, YiTKE PO3MEIKYBAHHS CIIPHUSE
(hopMyBaHHIO €IMHOI NOKTPUHHM aJMIHICTPaTHBHOTO MpaBa, YHHUKAIOYH
KONzt Mk HOpMamu 3akoHy Ykpaiuu «[Ipo aaMiHICTpaTHBHY MpOIie-
nypy», 3akoHy Ykpainu «IIpo BukoHaBue mnpoBamkeHHs» Ta KYmAII,
IO JI03BOJISIE CHCTEMAaTH3YBaTH BIIAJHI IIOBHOB&KEHHS Ta 3arolirTu
JyOJIIOBaHHIO CaHKIiH; BOJHOYAC Ha IPAKTUYHOMY DIBHI Il yCyBa€ Xaoc
y 3aCTOCYBaHHI NpPUMYCy — aJMIiHICTPATHUBHI OpraHH CaMOCTIHHO peaJi-
3YIOTh IIBHJIKI, POTMOPIIiiHI 3aX01u (BYMHEHHS Jiif 32 paXyHOK OOp)KHHUKA,
IPOIIOBE CTSATHEHHS 4M Oe3rmocepelHiil BIUTMB) JUIsi BUKOHAHHS BIACHHX
aKTiB 0e3 3aMydeHHs MMOCEPETHUKIB, Ha BiAMIHY Bil «CKIaTHUX» CTATHEHB
yepe3 Nep)KaBHUX YH TPHBATHUX BHKOHABIIB a00 KapalbHUX CaHKIIH
3a MPaBONOPYIICHHS, IO MiABUIILY€E e(eKTHBHICT, BUKOHAHHS Ta MIiHIMI3y€e
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PU3UMKH MOpYLIEHb MpaB, SK 1€ HEOAHOPa3oBO KpuTukyBama €CIIJI
y clpaBax MpoTH YKpaiHu.

3axoay BIUIMBY II0/I0 BUKOHAHHS aJMIHICTPAaTUBHOIO akTa — Ii¢ Nepes-
OavyeHi 3akOHOM 3aco0M TPaBOBOTO TPHMYCY, LIO 3aCTOCOBYHOTHCS
aJMiHICTPaTUBHAM OpPTaHOM 3 METOK0 CIIOHYKaHHA 3000B’s3aHOi 0coOu
(anmpecara) 10 BHKOHAHHS BCTaHOBJICHOTO B akTi 000B’s3Ky. OIHaK, BapTo
3ayBakHUTH, IO UL TOTO, 00 pIilIeHHS aAMiHICTPaTUBHOTO OpraHy Oyio
BU3HAHO «aJMIHICTPATHBHHUM aKTOM», BOHO IOBHHHO MICTHUTH HAacTYIIHI
O3HAKHU: «30BHIIIHS CHPSIMOBAHICTh, IOPHINYHUN akT, cdepa myOmigHOTO
npaBa, MPUIHATE OPraHOM, CTOCYETHCS 1HAMBIIYalbHO BU3HAYEHOI 0COOM
abo oci0, BCTaHOBIIOE, 3MIHIOE YHM NPUIMHSIE MPAaBOBIJHOCHHH abo
BCTaHOBJIOE (DAaKTMYHHMH CTaH, BOHO HE € OJHHUM i3 pilleHb, 3a3HAYCHHUX
y 3amepeyHiidl 4acTHHI BU3HAYCHHS a/JIMIHICTPATHBHOTO akTa ad0 Ha IpHii-
HATTS. SIKUX HE TONIMPIOE [0 3aKOH. BincyTHicTh Xoua O ojHiel
3 TIepeTiueHNX O3HAK BKa3ye Ha aKT iHIIOTO BUAY, HIX aIMiHICTPaTUBHHIDY
[1, c. 40].

3rigao 3 crarreto 93 3AIl, i mpUMycOBOrO BHUKOHAHHS aIMiHiC-
TPAaTHBHOTO aKTa IepeadavyeHo 3axoau BIUIMBY, 30KpeMa: « ... MOXe OyTH
3a0e3meveHo aaMiHICTPaTUBHIM OPTaHOM IUITXOM 3aCTOCYBaHHS JI0 0coOH
3aX0[iB BIUIUBY, ... KPiM BHUIAIKIB, SKII0 BUKOHAHHS aIMiHICTPaTHBHOTO
aKTa 3/1iIHCHIOETBCSI IPUMYCOBO B IOPSIIKY, BU3HAUYEHOMY 3aKOHOIABCTBOM
PO BUKOHABYE IPOBA/KEHHsS», a YacTUHA 2 IIi€l CTaTTi BCTAHOBIIOE:
«3axoaMu BIUTMBY €: a) BUMHEHHS il 3a paxyHOK 3000B’s13aHOT ocodu —
ajipecaTa aJMiHICTPaTUBHOTO aKTa 1HIIOK 0CO00I0 y MOpPsAKY (y pasi sSKIIo
nepenOadeHe ajMIiHICTPATUBHUM aKTOM 3000B’SI3aHHSI HE BHKOHYETHCS
3000B’513aHOI0 0CO0O0I0 — aapecaToM aJMiHICTPaTHBHOTO akTa, aje Horo
BUKOHAHHA MOXKE 3a0€3MeYnTH iHIa 0co0a, OpraH BHKOHAHHS MOXeE
JIOPYYHUTH TaKiii 0co0i BUKOHAHHS 3a3HAYCHOI [ii 32 paXyHOK 3000B’sI3aHOI
ocobm); 0) HaKJIQJECHHS TPOIIOBOTO CTATHEHHS 332 HEBUKOHAHHS aJMiHiC-
TpaTUBHOTO aKTa y mopsaky (Bix 70 mo 530 HeomomaTKOBYBaHHX MiHIMyMiB
JIOXOJIiB TPOMaIsH — CTOCOBHO (izmyHMX oci0; Big 175 mo 1765 neormo-
JIATKOBYBAaHHMX MiHIMyMIB JIOXOZIB IPOMaJsiH — CTOCOBHO (Di3M4YHMX 0Ci0 —
MiANPHEMITIB, TPOMAJCHKHX 00’€HAHb, 1[0 HE MAIOTh CTATYCY FOPUIMYHOI
ocobu, IpuIUUHUX 0¢i0); B) Oe3mocepeHiid BIUIMBY (SKIIO BUKOHAHHS il
3a BJIACHMH pPaxyHOK 3000B’s3aHOi 0coOM — ajapecara aJMiHICTPaTHBHOTO
aKTa Y¥ TPOILIOBE CTATHEHHS, HAKJIaJeHe BIAMOBIIHO /10 3aKOHY, HE MOXKYTh
JIOCSITTH METH aJIMiHICTPaTUBHOTO akTa abo 3 00 €KTMBHMX OOCTaBHH HE
MOXYTh OYTH 3aCTOCOBaHi, aJMiHICTPaTHBHHH OpraH MOXXE 3aCTOCYBaTH
Oe3nocepeHil BIUTUB 10 3000B’s13aHOT 0COOH, SKIIO 3aKOHOM HOMY HaJaHi
BIJIMOBiIHI MOBHOBaXXEHHsI)» [2].

OOTrpyHTYBaHHSI TPaBOBOi MPHUPOIH 3aXOJiB BIUIMBY IIOJ0 BHUKOHAHHSI
aIMiHICTPaTUBHOTO aKTa BH3HAYAETHCS HACTYMHUMH (PyHIaMEHTaIbHUMHU
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pucamu. Ilo-mepuie, nmpoueaypHa 3yMOBJIEHICTh Ta CTaJidHICTh — 3aX0AW
BIUIMBY PO3MISAAIOTHCS HE SK aBTOHOMHI IHCTPYMEHTH IIpHMYCy, a SK
iMaHEHTHa CKJIJIOBa 3aBepIIajbHOI CTaii aAMIHICTPaTHBHOI MPOLETypH —
BUKOHAHHS aJIMiHICTpaTMBHOTO aKTa. IX MpaBoBa NpHpPOJA € CYTO
MPOIETyPHOIO, OCKUTBKMA TOPSAAOK iX 1HIMIFOBaHHS, IONEPEIKCHHS PO
3aCTOCYBaHHS Ta Oe3MmocepeTHs peai3allis YiTKO perlaMeHTOBaHI HOpMaMHu
3AIl. lle 3abe3nmeuye Oe3mepepBHICTh aAMIHICTPATHBHOTO IIPOLECY,
Je TpaBo Ha IPHMYC BHIUIMBAE He 3 (akTy MpaBOIOPYIIEHHS, a 3 Heol-
XIZHOCTI JIOTIYHOTO 3aBEpIICHHS MpPOIEIypH peami3amii TNPHHHATOTO
aIIMiHICTPaTHBHUM OpPTaHOM piteHus [3, c. 42].

ITo-apyre, MpaBOBiTHOBJIIOBAIbLHA CIPSIMOBAHICTh Ta LIJIHOBA JCTEPMi-
HaIlis, TOOTO Ha BiIMIHY BiJ 3aXOJiB aIMIiHICTPaTUBHOI BiJIOBiJAIEHOCTI
(manpuknaz, wrpadis 32 KYnAII), sxi MaroTh KapaJlbHO-PETIPECUBHY METY
Ta CIPSIMOBaHI Ha ITOKapaHHS 32 MUHYJY IIPOTHUIPABHY MOBEIIHKY, 3aX0A1
BIUTHBY 3a CBOEIO CYTTIO € IIPABOBITHOBIIOBAILbHUMU. MeTa 1X 3aCTOCyBaHHS
TOJIATAE y OCSITHEHHI (pPaKTHYHOTO PEe3yJIbTaTy, BU3HAYCHOTO B aJMiHicTpa-
TUBHOMY aKTi, a HE y 3amofisHHI 0co0i m030aBIeHb 32 BYMHEHE ITPABOIIO-
pytersst [4, c. 75]. [meomoriqHUM CTPHKHEM [UX 3aXOJiB € 3a0e3MeucHHs
000B’A3KOBOCTI BUKOHAHHS aKTa K KOMIIOHEHTA MPHUHIUIY e()eKTHBHOCTI
[5, c. 68].

[To-Tpere, cy0’€KTHa 1NEHTUYHICTh Ta IHCTPYMEHTaJbHA aBTOHOMIS
oprany — ToOTO IMpaBoBa MPUPOA KX 3aXO0/IiB BILIMBY BiI0Opaxkae mepexis
JIO MOJEJI «aKTUBHOI aaMiHICTparii», 37aTHOT BUCTYIIATH HE JIUIIE aBTOPOM
pimreHHs, a ¥ Oe3mocepeHIM TapaHTOM Horo iMruieMeHTarnii. HamineHHs
aJIMIHICTPaTHBHOTO OpraHy IIPEpOraTUBOI0 CaMOCTIHHOTO 3aCTOCYBaHHS
MIPUMYCOBOTO 1HCTPYMEHTapilo (3aMillleHHS BHKOHAHHS, T'POIIOBI CTST-
HeHHs) Oe3 O00O0B’SI3KOBOTO JONYYCHHS OpraHiB BUKOHABYOI CIYXOU
MIAKPECITIOE iXHIO MPHUPOIY SIK 3aCO0IB MPSAMOTO aaMiHICTPAaTUBHOTO BILIH-
By. e Tpancdopmye mo3utiro myomidHOI agMiHiCTparii, IepeTBOPIOOYH 1i
3 TIACHBHOTO CIIOCTEepirada Ha cy0’€KTa, M0 BOJIOJIE BIACHUM JICTITUMHHAM
MeXaHI3MOM IOJI0JIAHHA aAMiHICTPAaTHBHOI Pe3UCTEHTHOCTI.

[To-ueTBepTe, MPUHIMIIOBA BIAMOBIAHICTH KPUTEPISM MPOMOPIIHHOCTI —
NpaBOBa CYTHICTh 3aXO[IB BIUIMBY OOMEXEHa IMIEpaTMBOM BEPXOBEHCTBA
npasa Kpi3b NpU3My TECTy Ha HpomnopuildHicTs (cniBMipHicTh). Lle o3Hauae,
mo npupona mpumycy 3a 3AIl ampiopi mepembauae oOpaHHS HAHOLIBII
OIIa/UIMBOTO Ta HalMEHII iHBa3MBHOTO 3aco0y JUIsl JOCSTHEHHs ITyOniqHOl
MeTH. Mipa BTpy4YaHHs B mpaBoBY cdepy ocobu Mae OyTH CyBOPO
aJIeKBaTHAM PIiBHIO ii MACHMBHOCTI YW OIOPY Y BHKOHAHHI BCTaHOBJICHOI'O
000B’s3Ky. Y KOHTEKCTI Jii IPHHIHUITY BEPXOBEHCTBA MpaBa, 3aCTOCYBAaHHS
3aXO0JiB BIUIMBY BHMAara€ BiJ aJAMIiHICTPATHBHOTO OpraHy He IUIIe
JOTPUMaHHS 3aKOHY, a U 3a0e3Me4eHHs CIIPAaBEUIMBOCTI MNPOLELYpH,
e 1HTepecH IIPUBATHOTO Cy0’€KTa HE MOXYTh OyTH Oe3mijcTaBHO
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HIiBEJIbOBaHI JEp>KaBHUM INPHUMYcOM. TyT ocoOiMBe 3HA4EHHsS Ma€ JOTPH-
MaHHSl CTaHAApTy IPaBOBOI BU3HAYECHOCTI, SIKMH TrapaHTye, IO ajapecaT
aJMiIHICTPATUBHOTO aKTa YITKO YCBIJOMIIFOE MEXKi Ta YMOBH MOXKIHBOTO
3aCTOCYBaHHS JI0 HBOTO 3aXO[iB BIUIMBY. BinTak, 3aX0oau BIUIMBY CTarOTh
JETITUMHAMHU JIMIIE TOM1, KOJH IX peai3alis € mepeadadyBaHoIO Uil 0COOH
Ta 3IIACHIOETHCS Y YITKO BU3HAYECHHX MPOLEIYPHUX paMKax, IO BiAMOBIlaE
€BPONEHCHKUM CTaHJapPTaM HaJIeKHOTO BPsTyBaHHS.

OTxe, mpaBoBa NIPHUpPOJAA 3aXOiB BIUIMBY 3a 3akoHOM Ykpainu «IIpo
aIMIiHICTPaTUBHY TPOLEAYPY» BH3HAYAETHCS IXHBOIO (PYHKIIOHATHHOIO
CHPSIMOBaHICTIO Ha (akThUuHe 3abe3nedeHHsT 00OB’SI3KOBOCTI ajMiHICTpa-
TUBHOTO aKTa 4Yepe3 MEXaHI3MU MPaBOBIIHOBIIOBAILHOTO IPHUMYCY.
YnpoBa/pKeHHSI TaKMX IHCTPYMEHTIB, SIK BUKOHAHHS Mid 3a paxyHOK
3000B’s13aHOT 0COOM, TpOIIOBE CTSTHEHHS Ta Oe3mocepeHii BIUIMB,
CBIIYMTH PO SKICHY TpaHC(OpMaIllil0o BUKOHABYOI CTa/ii aJMiHICTpaTUBHOT
NPOLEIYPH, A€ aKLIESHT 3MIIIy€eThCs 3 MOKapaHHs 3a IMOPYIICHHS Ha orepa-
THBHE JIOCSTHEHHS YIPaBIIHCHKOTO pe3yJbTaTy. BaKIMBOI yMOBOKO
JETITUMHOCTI IMX 3aXOJiB € iXHA BIAMOBINHICTH NPUHIMIIAM MPOIIOP-
IAHOCTI Ta MpPaBOBOi BH3HAYEHOCTi, IO JO3BOJIAE aAMIHICTPATHBHOMY
OpraHy BHUCTYIAaTH €(EeKTHBHUM TapaHTOM IMIIEMEHTAlii BIaCHUX PIIICHb,
OTHOYACHO MiHIMI3YIOUH PH3HKH HAAMIpHOTO BTPYYaHHS y MPaBoOBYy chepy
MPUBATHUX OCIO.
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U ®POBI3ALISA HOTAPIAJIBHUX TN
AK IHCTPYMEHT 3ABE3INEYEHHS ITPAB JIIOJIMHA
B YMOBAX ITYBJITYHOI'O BPAYBAHHS

Bnosiuena Jlinist IBaniBHa
KaHouoam 1opuoudHUX Hayx,
Odoyenm xagedpu nyoaiuHo2o npasa,
Yepniseyvkuil Hayionanvruil yHigepcumem imeni IOpiss @edvkosuua
M. Yepnisyi, Yxpaina

BrpoBamkenns enektpoHHoro (mmdpoBoro) HortapiaTy B YKpaiHi
BUMarae II€PEOCMHCIICHHS TPAAWIIMHUX HOTapialnbHUX il y nudposiit
(opMi, TEpeTBOPIOIOYM HOTapiyca Ha BHCOKOTEXHOJOTIUHOTO CyO0’eKTa
myOmiuyHOTO BpsinmyBaHHS. «E-HorapiaTy — 1ie He MpOCTO OIU(ppyBaHHS
JOKYMEHTIB, a CTBOPEHHs LIICHOI €KOCHCTEMH, LIO TapaHTye IOPHIHYHY
JIOCTOBIPHICTh Y 1U(pOBOMY cepepioBHil. | MOCTynoBe BIPOBAKEHHS i€l
CHUCTEMH € KJIFOUYOBOIO YMOBOIO JJISI HMIATPUMKH CTabOiIbHOCTI HHBIIBHOTO
06iry [1]. THo3eMHi mKkepena BKa3yoTh Ha TII00ATBHHUM TPEHI IEPEXOIY 10
«un(ppoBOT aBTEHTHYHOCTI», € HOTapiajdbHa (DYHKIS BUCTYIIA€ TapaHTOM
npaB smoauHu [2]. OnHak, SK 3a3HAYalOTh E€KCIEPTH, YCIIIMIHICTH M€l
napajiurMy 3aJIeXKHUTh BiJl TOTO, Yi Oy/ie IHTErpOBaHO HOTapiar y Jep»KaBHi
ndpoBi cepBicu 6e3 BTpaTH HOro He3alexHOCTI. B boMy pakypci MoskeMo
BUJUIUTH KJIIOYOBI acHeKTH, MO0 (OPMYIOTH OCHOBY JUI PO3YyMiHHS
MOTOYHOI MPOOJIEMATHKH Ta HMIISIXIB 11 BUPIIIEHHS.

3abesneuennss npasosoi eusnauenocmi. PO3yMiHHS KOHLENTYaJIbHUX
3acaj e-HOTapiaTy € HeoOXiqHUM (YHIAMEHTOM I 3a0€3IeUCHHS TIPaBOBOI
BU3HAYCHOCTI, sIKa Y LU(PPOBOMY CEpEIOBHINI TapaHTYEThCs MEpeayciM
HAAIWHICTIO Ta MPO30PICTIO EIIEKTPOHHHUX peecTpiB. IIpaBoBa BU3HAYEHICTH
y mudpoBoMy mpocTopi 6a3yeThcsi Ha HANIHHOCTI €IEKTPOHHUX PEECTPIB,
SKI MarOTh BHCTYNATH €IUHUM JDKEPEIOM OCTOBIPHOCTI, O(IIiHHOCTI,
3aKOHHOCTI JUIsl 3aXWCTy TpaB JIIOJUHU. BapTo miakpecinuTH, Mo
JUDKUTAITI3AIS 3MIIHIOE BEPXOBEHCTBO MPaBa JIMIIE TOi, KOJU TEXHOJIOTIT
MOETHYIOThCS 3 IOPUAMYHOIO JOCTOBIPHICTIO. 3BHYAiHO, IO EJNEKTPOHHI
IHCTpYMEHTH MIHIMI3YIOTb KOPYILIHHI pPU3UKH Ta NPHUIIBHIILYIOTH
YKJIaJICHHS JOTOBOPIB, 3a0€3MEUyOUN 3aXUCT CTOPiH. 3TiHO 3 €BPOICii-
ChbKHMH CTaHAapTaMH, Oyab-sika HU(POBi3alis IOPUIMYHUX NPOLEIYp Mae
9iTKO BINMOBIJATH OCHOBOIIOIIOKHUM TIIpaBaM, 3a(iKCOBaHHM y MiXHa-
pomHux aktax. Lludposa Tpanchopmariist HOTapiadbHUX MOCIYT B YKpaiHi
€ BaXIIMBOIO ITEPEIYMOBOIO Y3IO/KEHHS HAalllOHAJIBHOT CHCTEMH 3 €BPOIICii-
CBKMMH CTaHIApTaMH Ta IMiABHIIEHHS pe3yJIbTaTUBHOCTI HOTapiaJbHOI
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JUSUTBHOCTI, 30KpemMa y cdepi ciMedHHX goroBopiB [3]. 3ampoBapkeHHS
€JIEKTPOHHOTO HOTapiaTy 3a0e3NneynTh CHpPOLICHHS HPOLEeNyp, CKOPOYECHHS
BUTpaT 4acy W pecypciB, a TaKoX CIPUSTHME 3POCTAHHIO JOCTYITHOCTI
TaKUX TOCIYT AJIsl TPOMaJIsH.

Texniuna cymicuicme ma inmeepayis. CynoBi TIpaKTHKH BXe€ ITif-
TBEPPKYIOTh BH3HAHHS EJIEKTPOHHHMX AaKTiB, IO CTBOPIOE JOKTpPHHAIbHE
MIATPYHTS A TOAAJIBIIOTO PO3BHTKY, OJHAK TaKOX 1 3acCTepirarrsk,
IO OJHI€I0 3 KIIOYOBHX MpobieM € Te, mo: «mdpoBa iHpopMamis He
3aBXXIH TPHUB’A3aHa IO KOHKPETHOTO MarepiaipHOro Hocis. Lle yckmamgaroe
IPHOPYBaHHS TIEBHUX YHIKAJILHUX 0COOJMBOCTEN HU(BPOBHUX JaHUX, TAKUX SIK
MOXITUBICTB TIepeayl MiXK pi3HUMHU HOCISIMH, MOXKJIMBICTD iICHYBaHHS OZHI€T
it Ti€l k iH(opManii Ha KUTBKOX HETOB’s3aHUX HOCISIX OJHOYACHO, a TAKOX
TOW (akT, MmO ii MOXHA BHIAIUTH a00 3MIHWUTH JHCTAHIIWHO, 1HOMI
0e3 BTpydYaHHs JIOJUHH, 3a JIOTIOMOTOI0 NPOTPAaMHOrO 3a0e3NeueHHSsI.
... JOIIIBHINIE HE ITHOPYBATH YHIKaJIbHY MpHUPOAY HHU(POBOI iH(pOpMAaIii,
a paje BH3HATH Taki 00'€KTH TaKMMH, IO MAIOTh CAMOCTifHY JDOKa3oBY
IiHHICTH, 1 BIAMIOBITHO PO3IIUPUTH KOJO MPOIECyaTbHUX JKEPEN JOKa3iBy
[4]. KpiMm TOoro, OCHOBHOIO MPOOIEMOI0 TEXHIYHOTO IUIAHY 3aJIUIIAETHCS
IHTeTpallis CHCTEeMH e-HOTapiaTy 3 IHIIMMH JCpXKaBHUMHU PEECTpaMu s
3a0e3eveHHs] MBHAKOTO OOMiHY NaHUMH. SIK MiAKPECITIOETHCS B AOCIIA-
’KEHHI, HEBIAMOBIIHICTh MDX PI3HUMU PEECTPAMHU Ta BiJCYTHICTb €IMHHX
TEXHIYHUX CTaHJApPTIB CYTTEBO TalbMYIOTh ©(EeKTHBHICTb pPOOOTH.
VYkpaiHcbki (axiBii BKa3dyloTh Ha Te, 1O HejockoHauicte IT-iHdpa-
CTPYKTYpH CTBOpIOE€ Oap'epm B TPaKTWYHIA MAiSUTBHOCTI HOTapiycis.
MiKHapOAHI OIS MINTBEP/UKYIOTh, IO  «IHTEPOIEepPaOCIBbHICTh
abo TexXHIYHa CYMICHICTb € TJOOaJTbHUM BHKJIMKOM JUIsi BCiX KpaiH,
110 MOJIEPHI3yI0Th FocTHLII0. CTBOPEHHS €IMHOI €KOCHCTEMH MAa€ BHPILIUTH
mpobJIeMy PO3PI3HEHOCTI, MO3BOJSMIOYN HOTApiyCy OTPUMYBATH NTaHI MWT-
TEBO B OJTHOMY BiKHi [5].

bananc mixc dioocumanizayicio ma oocmynom. IlogomanHs TeXHITHOL
PO3PI3HEHOCTI Ta IHTETPAIlisl PEECTPIB € JIMIIE MEPIIUM KPOKOM Ha IIIAXY 10
CTBOPEHHSI IHKJIIO3MBHOI CHUCTEMH, A€ UU(]pOBi3allisi HE CTBOPIOE HOBHX
Oap’epiB, a HaBIAaKW — rapaHTyE PIBHUHA IOCTYMN JO HOTapialIbHUX HOCIYT
JUIs. BCIX BEPCTB HaceJeHHs. BaxnmBo 3amolirtu «1udpoBOMy pO3pHUBYY,
mo0 HOBI TexHONOrii HE OOMEXYyBalnM JOCTYH 1O TIPaBOCYAIs IS
Bpa3NMBHUX TI'PyN HaceJeHHsS. SIK BKa3zyeTbcs B Npalsix, HUQpOBi3alis Mae
OyTH IHKJIIO3MBHOIO Ta 3a0e3leuyBaTH ajJbTEPHATHUBHI LUIIXW OTPUMAaHHS
HOTapiabHUX TOCHYT. TOMY, CIIiJ TOCTIHO OaaHCYBaTH MiX IIBHIKiCTIO
muQpoBuX pilIeHb Ta TapaHTOBAHMM IIPaBOM KOXKHOTO Ha pealbHUM,
a He JIUIIe BIpTyalbHUIi 3aXUCT CBOIX iHTEpeciB [6].

Aoanmayis (peghopmysanms) HOpMAMUBHO2O pe2YTIO8AHHA HOMapiamy.
Bupimensas Bcix BHUIIE3a3HAYEHWX TEXHIYHHX Ta OE3MEKOBHX BHKIHKIB
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€ HEMOKJIMBUM 0O€3 yCyHEHHS NPaBOBHX MPOTaMH, TOMY HAaHKPUTHYHIIINM
aclleKTOM Ha NUIIXY peanizamii mudposizamii HoTapialbHUX il K
IHCTpYMEHTY 3a0e3ledeHHs] NpaB JIOJUHA B yMOBaxX IyOJIYHOTO BpsIy-
BaHHS 3aJIMILAETHCS aJanTallis HOPMAaTHBHOTO PEryJIIOBaHHA — 1 1€ MOBa
file He NMIIe TPO BHECEHHA 3MiH JO YHHHUX HOPMAaTHBHHX AaKTiB,
OPUAHATTS TiJ3aKOHHMX HOPMATHBHUX aKTiB OpraHaMH FOCTHLII,
1€ IPO KOMIUIEKCHY CHCTeMY nepedopMaTyBaHHS IIPABOBOTO PETyJIFOBaHHS
3MiHCHEHHS HOTapiaJdbHOI MisUTBHOCTI. UWMHHE HOPMAaTHBHO-TIPABOBE
perymoBanHs, Hacamiepen 3akon Ykpaiau «IIpo HoTapiam» [7], motpebye
IPYHTOBHOTO OHOBJICHHSI ISl HAJEKHOTO (YHKIIOHYBaHHS B YyMOBax
U(pPOBOro cepeioBHINA aiKe BIJACYTHICTh 4YITKO BH3HAYEHHX 3aKOHO-
JABUYMX HOPM IIOJO0 «JWCTAHIIHHOTO» BYMHEHHS HOTapiallbHUX il
3yMOBIIIOE€ BUHHKHEHHS NpaBoBOi HeBH3HaueHOCTi. OcoOnMBOro 3HaYeHHS
HaOyBa€ HOpPMAaTHUBHE BPETYJIIOBAHHS IUCTAHIIHHOTO HOTapialbHOTO MpO-
BaJDKEHHS 13 3aCTOCYBAaHHSAM CIIEKTPOHHOI iAeHTH}IKAIi1, KBaIi(hiKOBAHOTO
€JIEKTPOHHOTO TIIMUCY Ta MEXaHI3MIB B3aeMOil depe3 €nuHi TUPPOBI
cepBicn. OmHOYAaCHO HEOOXiMHO BCTAHOBUTH UiTKi cTaHmapTd iHpOp-
MariifHoi Oe3meku SK A [IepKaBHUX PEECTPiB, TaKk 1 OIS TEXHIYHHX
3ac00iB, M0 BUKOPUCTOBYIOTHCS HOTapiycamMH. 3aKOHONABYi iHIIIaTHBH,
COpSAMOBaHI Ha 3alpOBaPKEHHS EJIIEKTPOHHOTO HOTapiaTy, ITOKIHKaHI
chopMyBaTH BIANOBIJHE MPAaBOBE MIAIPYHTS, OJHAK iX peajizailis HEpiAKO
CYNPOBO/IKYETHCSL CYNEPEYHOCTSIMA 3 YMHHUMH HOpMaMH. MIiKHapoOaHi
CTaHIApTH 3000B’SI3yIOTh 3a0E3MEYWTH TapMOHI3AII0  HAIlIOHAJHHOIO
3aKOHOJIABCTBA JUIS B3a€EMHOTO BHM3HAHHS EIIEKTPOHHHMX JOKyMEHTiB. be3
KOMIUIEKCHOTO peopMyBaHHS NpaBoBOi 0a3u LuQpoBizallisi HOTapialbHOT
cepy 3aNMIIATHMETHCS YaCTKOBOIO Ta HE TapaHTyBaTHME HaJIe)KHOTO
3axXWCTy MPaB y CUCTEMI IyOJIIYHOTO BPSTyBaHHS.
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AIMIHICTPATUBHA MTPOUHEAYPA AAK TAPAHTIA 3AXUCTY
IIPAB OCOBM B JISIJIbHOCTI OPTAHIB ITYBJITYHOI
AJIMIHICTPAIIIl B YMOBAX BOEHHOI'O CTAHY

JApyuya Tersina IBaniBHa
KAHOUOAm 10puoUdHUX HAYK,
cmapwuti 1abopanm Kageopu nyoniunoeo npaga
Yepniseyvkuil Hayionanvruil yHieepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Yrpaina

CydacHuid PO3BHTOK AaIMIHICTPaTHBHOTO IMpaBa YKpaiHH XapaxTep-
3YEThCS TIIMOOKOI0 TpaHchOpMaIli€ro poiii myOmivHol ajaMiHicTpalii 3yMoB-
JICHOTO SIK €BPOIHTETpalliiHUMHU IIpolecaMH, TakK 1 (YHKIIOHYBaHHAM
JIep)KaBu B YMOBaX BOEHHOTO CTaHy. Y LIMX yMOBax BiJJOyBa€ThbCs Mepeoc-
MUCIICHHS TPAJWIIHHUX MiAXOMIB O peai3alii BIaJHUX MTOBHOBa)XCHb.
[MTocwmoeTbest 3HAYEHHSI NPUHLMIIB HAJIEKHOIO BPSAYBaHHS, IPOIOP-
IIAHOCTI Ta BEpPXOBEHCTBAa IMpaBa. BomHouac myOJliYHA agMiHICTpAIlis
3MyIIeHa [iATH B yMOBaX IiJBHIICHOI IUCKpEIii Ta OIEepaTUBHOCTI
NPUAHATTS pillleHb, IO OO0 ’€KTHBHO aKTyalli3ye NOTpedy y UiTKOMY
HOPMaTHBHOMY BPETYIIIOBaHHI aIMiHICTPaTHBHHX IPOLICIYP.

VY cy4acHHX IOCHIKEHHSIX 3a3HA4Ya€ThCs, M0 TpaHCHOpMAIlis aJMiHi-
CTPaTHBHOTO IMpaBa B yMOBaX BOEHHOTO CTaHy CYIPOBOIKYETHCS
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HeoOXimHicTIO 3abe3redeHHs OajaHCy MIDK I1HTepecaMd HalliOHAJIBHOT
Oe3mexku Ta TapaHTyBaHHSAM IpaB 1 CBOOOA JIOAMHH. Y IHX yMOBax
aJMiHICTpaTHBHA Npoleaypa Ha0yBae 3HAYEHHs KJIIOYOBOTO IHCTPYMEHTY
3a0e3neueHHs] paB JIFOIUHM, MiJBUIIECHHS MPO30POCTi MiSUTBHOCTI OpraHiB
myONiyHOI BIAagM Ta TapaHTYBaHHS 3aKOHHOCTI iXHIX pilieHs 1 i
[1, c. 28-30].

AIMiHICTpaTHBHA TMpOIeAypa BHUCTYHAae (HOPMaTi30BaHUM MOPIIKOM
MPUAHATTS aAMIHICTPATHBHUAX AakTiB, AKWHA 3abe3medye ydacTb ocobu
y TpoIeci yxBaJleHHsS pillleHb, ii ImpaBO OyTH BHCIyXaHOIO Ta OTPHUMATH
MOTHBOBaHe pimenHs. Sk 3a3Havatoth [.B. Kosbac Tta II.I. Kpaiiniii,
aJIMiHICTpaTHBHA MPOIIEAypa € TapaHTier0 OajaHCy MiX IyOJIIYHUM iHTEpe-
COM Ta IIpaBaMH IIpUBaTHOI ocodu [2, ¢. 97].

[puitaarts 3akony Ykpainu «IIpo aaminicTpaTtuBHY npouenypy» [3]
CTaJO BAXKJIMBUM €TanoM y pedopMyBaHHI HAIllOHAJIBLHOTO aaMiHIiCTpa-
THUBHOTO 3aKOHOJABCTBA Ta HOTO HAOJIMKEHHI /IO €BPONEHCHKUX CTAHAAPTIB
HaJIe)KHOTO BPALYBaHHS, 30KpeMa MPUHIMIIB MPO30POCTi, OOTPYHTOBAHOCTI
pimreHs, ygacti ocobu y mporenypi Ta 3ade3rnedeHHsT e(peKTUBHOTO 3aXUCTY
il mpaB. 3ampoBajpkeHHs yHIQIKOBAHMX MOpPaBHI  aJMIHICTPATUBHOI
MpOIeypH CIpHS€E TMiABUIIECHHIO PIBHS MPaBOBOI BHU3HAYEHOCTI y Misib-
HOCTI OpraHiB myOi4HOI agMiHiCTpaLii Ta 3MIIIHEHHIO JTOBipH 10 HUX 3 OOKY
CYCITLIBCTBA.

BonHowac mpakTHuHa pealtizallis IMOJIOKEHb LBOTO 3aKOHY B yMOBax
BOEHHOTO CTaHY 3a3HA€ ICTOTHHUX YCKIIAIHEHb, 0 3yMOBJIEHO HEOOX1THICTIO
OTIEPaTHBHOT'O NPUHHATTS YIPABIIHCHKHUX pillleHb, CIIPSIMOBAHUX Ha 3a0e3-
MIEYeHHs] HallioHaIbHOi Oe3nekn Ta OOOpOHM JepXaBH. 3a TaKUX YMOB
OKpeMi TpOLENypHI TrapaHTii MOXXYTh 3a3HaBaTH OOMEXEHb abo TpaHc-
¢opmariii, mo mnoTpedye HaJEKHOTO HOPMATHBHOTO Ta JOKTPHHAIBEHOTO
ocCMHUCIICHHS [4, . 574].

VY cywacHil agMiHICTPaTUBHO-TIPABOBIM JOKTPWHI aKIEHTYETHCSA yBara
Ha TOMY, IO PO3LIMPEHHS MUCKPEHiHUX ITOBHOBAXCHb OPTaHiB MyOIiYHOI
aaMiHicTparii, fKe € 00 €KTUBHHM HACTIiKOM KpPHU30BUX SBUII, Mae
CYNpPOBO)KYBATUCSI BCTAHOBJICHHSAM YITKHX MEX iX peamizaifii. 30kpema,
JTUCKpEIIis TOBUHHA 3/IICHIOBATUCS BUKJIFOYHO B MEKaX 3aKOHY, BiIMOBIIHO
JIO METH HaJaHHS NOBHOBaXEHb, a TaKOX 13 JIOTPUMaHHSIM OCHOBOIIO-
JIO)KHUX TIPUHIMIIB aJMIHICTPAaTHBHOI NMPOLENYPH, TaKUX SK 3aKOHHICTb,
MPONOPIIHHICTh, PIBHICTH Ta HemuckpuMiHaiiis. Came I HPUHIMIN
BUCTYMAIOTh KJIIOYOBHMH rapaHTisIMU 3al100iraHHs CBaBUILHOMY BTPYYaHHIO
y mpaBa Ta cBoOoauM ocoOM Ta 3a0e3nmedyroTh OanmaHCc MK ITyOTiYHIMH
iHTepecaMH Ta MpaBaMH JIFOIUHA [5].

BaxnuBruM HampsMOM pO3BHTKY aAMIHICTPAaTHBHOI MPOLEAYpPH € IU(pO-
Bi3amis MyOJNIYHOTO YIpaBIiHHA. EJEKTpOHHI aAMIHICTpaTHBHI CEepBiCH
3a0e3medyoTh Oe3lepepBHICTh HagaHHA IIOCAYr HaBiTh B yMOBax
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00MEKEHOT0 JOCTYmy J0 opraHiB Bmagun. OpHak IUQpOBI3aIis Mae
3IMCHIOBATUCS 3 TOTPUMAHHSIM NPUHIMIIAM JIOCTYIHOCTI, IPaBOBOI BU3HA-
YEHOCTI Ta 3aXUCTY MEePCOHATBHUX AaHuX [6, c. 81-83].

VY HaykoBi# JiTepaTypi IiAKpECITIOETbCS, L0 aJMIiHICTPaTUBHA IIPO-
Heaypa BUKOHYE (DYHKIIIO TpOIeCyanbHOT rapaHTil MpaB TIOIWHA Y BiTHO-
CMHax 3 TMyONiYyHOIO  ajMiHiCTpalliero, 3a0e3lMedylodn 3aKOHHICTB,
nependavyBaHIiCTh Ta CIPAaBEUIMBICTh YIPABIIHCHKHUX pimeHs. OcobiamBoi
aKTyaJbHOCTI Ile Ha0yBae B yMOBaX KPHM30BHX CHTYyaIlili, 30KpemMa MiJ Jac
BOEHHOTO CTaHy, KOJHM 3pOCTa€ 3HAuYeHHS JOTPHMAaHHS IPOLEILYPHUX
rapaHTiii 3aXucTy mpas ocodu [4, ¢. 573-575].

TakuM 4MHOM, aJAMIHICTPATHBHA MPOLEAYPa B YMOBAaX BOEHHOTO CTaHy
BUCTYIa€ KIIOYOBUM IHCTPYMEHTOM 3a0e3leucHHsl OaymaHcy MK ITyOJrid-
HUMH iHTepecaMu JepyKaBH Ta TIpaBaMy i cBoboaamu ocobu. Ii HopmaTuBHe
3akpimieHHs y 3akoHi Ykpainu «[Ipo anMmiHiCTpaTHBHY HpOLERypY» CTajIo
BaXIIMBUM KPOKOM y (pOpMyBaHHI €JUHHUX CTaHIAPTIB MisUTBHOCTI OpPraHiB
myOmiyHOi amMiHICTpamii Ta HAOMIKEHHI HAI[lOHAIFHOTO 3aKOHOAABCTBA
JI0 €BPONCHCHKUX IAXOMAIB HAJCKHOTO BpsiayBaHHA. BonmHouac edek-
TUBHICTh aJMIHICTPATHBHOI NPOIEIYPH 3aIEKHUTH Bi TOTPHUMAHHSI MEX
JUCKpELiHHUX ITOBHOBa)XKEHb, NPHHIMIIB BEPXOBEHCTBA IIpaBa, IPOIOP-
MiHOCTI Ta 3a0e3meueHHs NpPOIeCyaJbHHX TapaHTid ocobH, 0co0IHMBO
B YMOBaX KpPHU30BHX BUKJIMKIB Ta 1U(poBi3allii myOaiyHOT0 yrpaBiiHHS.
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IUPPOBI3ZAIISA AJIMIHICTPATUBHOI JIAJIbHOCTI
IIPABOOXOPOHHHMX OPT'AHIB IK YMOBA ii EOGEKTUBHOCTI
JIUIAA 3ABE3NIEYEHHSA BE3IEYHOI [IU®POBOI TEPKABH
TA 3AXUCTY IIPAB JIIOJVHHU

€Btymenko Jlap’s CepriiBHa
ooxmop (inocoii 3i cneyianvrocmi I[lpaso (PhD),
cmapwutl 6uKna0ay Kagheopu KOHCMUMYYitiHO20
ma aoMiHICIMpamueHo2o npasd
3anopizvruil HayioHanbHUL YHIGEpCUMeEm
M. 3anopiscocs, Yrpaina

B yMmoBax riobaiizaiifiHuX BUKIHKIB, mepeBar nugposizamii ta ¢op-
MyBaHHA IM(POBOTO CYCIIBCTBA aKTyaJlbHOCTI HaOyBae IHTaHHS
PO3pOOKH, BIIPOBAKEHHS Ta 3a0e3neueHHs] e(peKTHBHOTO (hYHKI[IOHYBaHHS
iHCTpyMeHTiB 1M(ppoBoi TpaHcdopmarii, HOBITHIX iH(OpMaLiitHO-KOMYHI-
KallifHUX TEXHOJIOTIH y BCi cepu >KUTTENISUIBHOCTI cycminbeTBa. Kpim
IIFOTO, BAPTO IMaM’SITaTH 1 MPO IIiJIi CTAIOTO PO3BUTKY, CTPATETiuHI IUTAHU
PO3BUTKY JepXKaBH, SKi (OPMYIOTH «IOPOXKHIO KapTy» BHUKOHAaHHSA
JIEpXKABHOI TIONITHKH y 3abe3medeHHI e(eKTHBHOI Mozeni B3aeMoIii
JIEpKABH 1 CYCIUIbCTBA, BPaxXOBYIOUH IHTEPECH Ta IMOTPEOM OCTaHHBOTO.
3 ormsAny Ha Ie BHHUKAe moTpebda po3poOKH, BIPOBAKEHHS Ta BIOCKO-
HAJICHHS MEXaHI3MIB Takoi B3a€MOJii Ha 3acamax C(QEKTHBHOCTI, orepa-
TUBHOCTI, 3py4YHOCTI, IPO30POCTi, TOOPOYECHOCTI.

3a TakMx YMOB BH3HAuUeHHs poJli IM(POBUX TEXHOJOTIH i 3a0e3-
TIEYCHHS aJMIHICTPAaTHBHOI AisUIBHOCTI IPaBOOXOPOHHUX OpraHiB B YKpaiHi
HaOyBae HeaOMSIKOTrO 3HAYEHHS 3 METOIO 3a0e3MedYeHHs HalKpalux iHTepe-
ciB Ta moTped CyCHijibcTBa Ta ONTUMI3alii Hpoueayp, SKi HpOBaIiTh
MIPaBOOXOPOHHI OpraHd, 3a0e3MeUy0Yr ONTUMAIIbHY KUTBKICTh CTaild TAKIX
MpOIIeTyp, ONEPATHBHICT, BHKOHAHHA Ta MiHIMI3alito Oe3mocepeIHhoro
KOHTAKTY MiX MpalliBHUKOM MPAaBOOXOPOHHOTO OpraHy Ta 3asBHHKOM Y pasi
3BEpPHEHHS OCTAaHHBOTO 3a IIOCIYrOI0, IO, B CBOIO YEpry, € Ii€BUM
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MEXaHI3MOM 3amo0iraHHs KOPYNUIHHMM Ta TIIOB’S3aHUM 13 KOPYIILI€0
MIPaBOIIOPYIICHHSIM.

Tak, 3akonom Ykpainu «IIpo Hamionansny nporpamy iHpopmarun3zarii»
nu(poBi3alliss BU3HAYAETHCA K «IPOLEC BIPOBADKCHHS LU(PPOBHX TEXHO-
joriii y Bci cdepu cycmimpHOro XWTTsS» [1], B cBorO dWepry nmdposa
TEXHOJIOTis BH3HAYAETHCS SK «CYKYIHICTh CHCTEMAaTH30BaHHX IPABOBHX,
HAYKOBO-TEXHIYHHX, OpraHi3allifHUX pilIeHb, CIPSIMOBAaHHX Ha 3aCTOCY-
BaHHS KOMIT IOTEpHOi Ta iHIIOi eJIeKTPOHHO-OOYHCIIOBAIEHOI TEXHIKH,
mporpaMHOro 3a0e3ledeHHs Ta IHIMNX 3aco0iB JUIA 3MEHIICHHS YYacTi
KOpHCcTyBaJa iH(GOpMaIliiHO-KOMYHIKAIIIHHUX CHCTEeM 1 3ac00iB iH(opMaTH-
3auii min yac 30upanHs, npuiMaHHs, 00poOKH, iepenaBanHs iHbopMarii un
TPYIOMICTKOCTI BHKOHYBaHMX omepauid» [1], BpaxoByiounm BH3Ha4EHi
MOHSATTS, BapTO 3a3HAYMTH 1 MPO OCOOJMBOCTI 3aCTOCYBaHHS HH(PPOBHX
TEXHOJIOTiH y mporeci ¢ poBi3anii IpM BUKOHAHHI 3aBAaHb aJMiHICTpa-
THBHOI JiSUTHOCTI TPAaBOOXOPOHHUX OPraHiB, sika Oe3rocepeIHbo MOB’ A3aHa
i3 300poM, 0OpOOKOI0 Ta BHKOPHUCTAHHSM 3HAYHOTO MAacHBY iHQOpMaAIlii,
MOB’S3aHOI0 i3 CIY)KOOBOKO MisIIBHICTIO, TPHHHATTSM YIPAaBIIHCHKIX
pileHs Ha BUKOHAHHS (YHKIIN JepKaBH, KOHTPOJIHUMH (PYHKITISIMH IIIOJI0
JOTPUMaHHS HOPM 3aKOHOJABCTBA Ta IIPUTATHEHHS BHHHUX 0Ci0
IO BIAMOBIZAJIBHOCTI, HAIIOBHEHHSAM Ta BEAEHHSIM OOJIIKIB, SIKI 3HAXOISITHCS
Y BiJJaHHI IPABOOXOPOHHHX OPI'aHiB Ta MICTATH, B T.4. IIEPCOHANBHI JIaHi, 0
MOTPeOYIOTh 3aXUCTY, HaJaHHAM a/IMiHICTpaTHBHUX NociyT Toio. L{udposi
IHCTPYMEHTH 32 TaKUX YMOB HaOyBalOTh OCOOJMBOTO 3HAYCHHS 3 OISy Ha
Te, IO BUKOHYIOTh B@XJIMBI (YHKIII UIi BHUKOHAaHHS 3aBIaHb
aZMiHicTpaTHBHOI IisuibHOCTI. [0 Takux (yHKIIH YMOBHO MOHA BiJIHECTH:
a) cucremarmzanii (IUQPOBI IHCTPYMEHTH 103BOJIIIOTH AKYMYJIIOBATH
3HaYHUN MacuB iH(opMaIllii, Ky (GOPMYIOTh Ta BHKOPHCTOBYIOTH y CITyXK-
OOBilf [iSUTBHOCTI TPABOOXOPOHHI OpTaHW, HAMpPUKIAA, HA BHKOHAHHS
Tomoxxenns npo exauHy iHGoOpMaIiitHy cucremy MiHicTepcTBa BHYTpPIIIHIX
cnpaB «equHa iHpopManiiHa cuctema MBC ¢dyHKIIOHYe A1 aBTOMaTH3aIlii
Ta TEXHOJIOTIYHOTO 3a0e3neueHHs 0OMiHy JaHUMH MK Cy0’€KTaMu €IUHOi
iHpopmariiHoi cucremu MBC, 30kpema B iHTepecax HalliOHAJIBHOT
Oe3reku, 3aXUCTy TpaB Ta 3aKOHHHMX IHTEPECIB TPOMaJsH, CYCIJIbCTBA
i gepxaBu y chepax» [2]); 6) 3axucty (HOBITHI IU(PPOBI TEXHOJOTII,
SKI BUKOPHCTOBYIOTHCSI NTPABOOXOPOHHMMH OpraHaMH, JO3BOJISIOTH 3[ii-
CHIOBaTH 3axHCT iHQOpMaIlii, sKka MICTHThCS y 0a3zaX JaHWX OCTaHHIX,
Ha 3abe3nedeHHs 3akoHy YkpaiHum «IIpo 3axHMcT NepCOHANBHHX IaHUX»,
3akony VYkpainum «IIpo ocHOBHI 3acaam 3abe3neuyeHHs KiOepOesneku
Ykpainm»); B) IIBHUAKOTO AOCTYITy Ta OOMiHY (BH3HAueHi iHCTpPyMEHTH
HA/Ial0Th MOXITMBICTh OTICPATHBHOTO OTPUMAaHHS iH(popmamii 3 0a3 maHmX
y MeXax IIOBHOBa)XCHb IIPaBOOXOPOHHHX OpraHiB, a iHpopmarliiHo-
KOMYHIKaIlii{Hi TeXHOJIOTi1 JO3BOJISIOTH IIBUAKO Ta O€3MeYHO OOMIHIOBATHCS
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Takow iH}opMamielo y MeXaxX NPHHIUIYY 3aKOHHOCTI, Ha BHUKOHAHHS
paBOOXOPOHHOI (yHKIIi, 3amobiraHHs Ta TPHUINUHEHHS MPaBONOPYLIEHb
TOWIO); TI) AQHANTHUKK 1 NPOTHO3yBaHHA (BUKOpUCTaHHA IU(POBUX
IHCTpYMEHTIB Ui oOpoOKku iH(opMallii Ta HamaHHS 3BiTiB, HANPHUKIAI,
aHaii3 (Ha OCHOBI iICHYIOUHX NAaHUX PO MPUTATHEHHS IO BiAMOBITATBHOCTI)
HaWTOIMPEHIMNX KPUMIHOTCHHHX YHHHHKIB, NPHYAH Ta YMOB, IIO
CIPHUSAIOTH BYNHEHHIO MIPABONOPYIIEHB, MiCIlb, Yacy, 3ac00iB Ta croco0liB ix
BUYMHEHHS; NPOTHO3YBaHHS IIONO MOJJIMBHX NPaBONOPYIIEHb Ta OIepa-
TUBHOTO pearyBaHHs Ha HUX; aBTOMAaTHYHE ()OPMYBaHHS aHATITHIHUX 3BITiB
Juis 0OpOOKHM Ta HaJaHHS IPOINO3MILINH IIOAO0 BJOCKOHAIICHHS JIepKaBHOI
MOJITUKU y cdepl peamizanii (yHKIIH NPaBOOXOPOHHUX OpraHiB TOLIO
(mampuxman, moceinm Harionamenoi mominii Ykpaiawm, CmyxOu Oe3mexu
VYkpaiHu; BUKOPHCTaHHS UU(PPOBUX IHCTPYMEHTIB JUIS  IiJBUILCHHS
po30pocTi Ta eeKTHUBHOTO KOHTpomo 3 Ooky HamioHanbHoro areHTcTBa
3 muTaHb 3anobiranHs kopynmii [3], HepkaBHoro OOpo po3CiigyBaHB
TOIIO); 1) aBTOMATW3amlii (BUKOPUCTAHHSA HU(PPOBUX IHCTPYMEHTIB IS
ABTOMATHU30BAHOI'O IIPOLIECY 30epe)KeHHS AaHMX, HAIPHKIaA, (oTo, Bimeo
¢ikcamis y cdepi 3abesnedeHHss Oe3MEKH JOPOXKHBOIO pPyXy, B T.4.
aBTOMaTnyHa ¢ikcanis nopymeHHs [IpaBui1 JOpOXKHBOTO pyXy; 3aCTO-
CyBaHHS KOMIUIEKCHUX CHCTEM BiJCOMOHITOPHHTY Ta AaHAJITHKH (Ha-
npukiaz, cuctema «besnedne MicToy, sika J03BOJIsIE aBTOMAaTHYHO 30MpaTu
mdpoBy iH(opMaLil0 B pe3yibTaTi MOHITOPHHTY, LIO 3IIHCHIOETHCS
3HAYHOIO KUIBKICTIO KaMmep y PI3HHX CEKTOpax Micra, Uil IIBHIKOTO
pearyBanHs HamioHanpHOIO mominiero Ykpainu, JlepkaBHOW CiIyk0010 3
Ha/3BUYAaHHMUX CHUTyalliil Tomio); €) cepBicHa (YyHKILis (BUKOPHCTaHHS
mUQpoBUX IHCTPYMEHTIB Ui HaJaHHS IIOCAYI HAaceJeHHIO Ha 3acajax
e()eKTUBHOCTI, OTIEPaTUBHOCTI, MPO30POCTi, JOCTYITHOCTI, 3pYIHOCTI, JOOPO-
YEeCHOCTI, 3aKOHHOCTI TOILNO, HAIpHKIaJ, (YHKIIOHYBaHHS EJICKTPOHHHX
cepBiciB MiHicTepcTBa BHYTpIIIHIX cmpaB YKpainun («ExnHe BIKHOY,
II0 Ma€ JOCTYIHI IOCIYTH, SK-OT: OTPUMAHHS BHTATY IPO HECYAUMICTb,
30KpeMa 3 allOCTUIIEM 1 JIOCTABKOIO; OTPUMAHHS BUTATY 3 €ANHOTO peecTpy
30poi; 30epiranHs 30poi, OCHOBHUX YaCTHUH 30poi, IPUCTPOIB; TPAHCIIOPTHI
3ac00M y PO3IIYKY Ta IHIII.), €JIEKTPOHHI cepBicH ['0JOBHOrO CEpBiICHOrO
neHTpy MiHicTepcTBa BHYTPILIHIX clipaB YKpaiHu (MICTAThH MOCIYTH MO0
peecTparlii Ta eKCIuTyaTalii TpaHCIOPTHOTO 3ac00y, BUTOTOBJIEHHS Ta 30epi-
raHHs] HOMEPHHUX 3HAKiB 1 T.JI., @ TAKOX MOJJIUBICTH €JIEKTPOHHOT Yepry st
OTpPHUMaHHS MOCIYT) TOLIO.

TakuM YMHOM, HE 3BaXKAKOUM HA Te, IO 3a0e3NeyYeHHS e(pESKTUBHOCTI
(yHKIIOHYBaHHS NU(QPOBUX IHCTPYMEHTIB B aaMIiHICTPaTHBHIN IisSITEHOCTI
MIPAaBOOXOPOHHUX OPraHiB B YKpaiHi CYNMpPOBOMKYETHCS MOTPeOOIO0 y BUPI-
IICHHI HaraJbHHAX MpoO0JeM, MOB’SA3aHUX i3 iX 3aCTOCYBaHHSIM, HANPUKIAN,
kibep3arpo3u, morpeba B HagifHOMY 3aXWCTi MEPCOHANBHUX JaHUX,
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3a0e3neveHHi PO3pOOKH TEXHIYHOTO 3a0e3NeyeHHs, pPEeNICBAHTHOMY MOX-
JIMBHM 3arpo3am, 1morpeda y BUCOKOKBaNi(hikoBaHUX (axiBIsIX i3 HAJIC)KHUM
piBHeM I(poOBOi rpaMOTHOCTI, 3/1aTHUX Ha 3a0e3MeUYeHHs 3axXUcTy iH(pOp-
Marlii, iXx HaBYaHHSAM Ta MiJBUINECHHSIM PiBHS MPOodeciiiHOl KOMIIETEHTHOCTI
TOIIO, TIPH IIFOMY BHKOPHUCTaHHA NHU(POBUX IHCTPYMEHTIB B aIMiHICTpa-
TUBHIA [iSUTBHOCTI TPAaBOOXOPOHHUX OpraHiB B YKpaiHi Mae 3Ha4Hi
MEPCIIEKTHBH, TMOB’s3aHI i3 BIOCKOHAJCHHSIM EJIEKTPOHHOTO BPSTyBaHHS,
BIOCKOHAJICHHAM IIPOIECiB aBTOMATH3allii aHaNi3y AaHUX, MOKIMBOCTEH
BUKOpUCTaHHs iHcTpyMeHTiB LI, B T.4. 47151 NPOrHO3yBaHHS, Ta MOAANBIIO0
IMIUIEMEHTAIIE€I0 TO3UTHBHUX NPAKTHK MPOBIIHUX KPalH CBITY J0 MPaKTUKU
3aCTOCYBaHHSI BITYM3HSHHX HU(PPOBUX CUCTEM MNPABOOXOPOHHUMH Opra-
HaMu 30Kkpema. Tak, nu¢posizamis B aaMiHICTPaTUBHINA JisUTBHOCTI MPaBO-
OXOpPOHHUX OpraHiB B YKpaiHi Ma€ Ba)XJIMBE 3HAUCHHS JUIsl 3a0e3MeyYeHHS
Oesmeunoi 1udpoBoi AepkaBM Ta 3aXWUCTy IpaB 1 3aKOHHHUX IHTEPECiB
CYCITLTBCTBA.
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THCTUTYUIAHA CIIPOMOXKHICTh AIMIHICTPATUBHUX
KOMICIA ITPU BUKOHABUMUX KOMITETAX MICBKHX PAJ]
Y 3ABE3IIEYEHHI ITPAB JIIOJIUHA
B YMOBAX BO€EHHOI'O CTAHY

3arypcbkuii Onexcanap bornanoBuy
KaHOUuOam 1opuoudHUX Hayx, OOyeHm,
doyenm xagpeopu npasa imeni akademika YAH o. leana Jlyyvrkoeo
3BO «Vuisepcumem Kopons [lanuna»
M. leano-D@panxkiecok, Yrpaina

IToBHOMacmITabHE 30poiiHe BTOprHeHHs Pociiicekoi denepariii Ha Tepu-
Topito YkpaiHu, po3mouare 24 miotoro 2022 poKy, 3yMOBWJIO 3alpoOBaj-
JKEHHS TIPAaBOBOTO PEKHUMY BOEHHOTO CTaHy Ta CYTTEBO TpaHC(HOPMYBAIO
(DYHKITIOHYBaHHS BCi€l CHCTEMH MyOJIYHOTO YIpaBliHHA. B yMmoBax
CHUCTEMHHUX BHUKJIHKIB, IOB'SI3aHUX 13 MEpPEMINICHHSIM 3HAYHOI YaCTHHHU
IUBUTBHOTO HACeNeHHs, IHTCHCHUQIKAIEI0 aIMiHICTPaTHBHO-IENIKTHIX
BiTHOCHH, mepebosMu y poOoTi epKaBHUX OPTaHiB Ta OpPraHiB MICIIEBOTO
CaMOBpSIyBaHHS, aJMIHICTPATHUBHI KOMICii NpH BHKOHABYMX KOMITETax
MICBKHX PaJi OIMHUIIACS HA TePEAHBOMY Kpai 3a0e3MedyeHHs mpae i CBo0OT
JIIOIMHU Ha MICLIEBOMY piBHI.

[HCTHTYLIHiHA CIPOMOXKHICTh 3a3HaY€HUX OpraHiB HaOyBae OCOOIMBOTO
3HAYEHHS 3 OMIAY Ha iX YHIKaJbHE KOHCTUTYLIHHO-TIPABOBE IOJIOKEHHS:
aJMiHICTpaTHBHI KoMicii, Oyaydd KoJerialbHIMH OpraHaMH MiCLEBOTO
CaMOBPSAYBaHHS, HAMIJICHI MOBHOBAXEHHSIMH IIOJI0 PO3MIISAY CIIPaB IIPO
aJMIiHICTPAaTUBHI TPAaBOMOPYIICHHS 1 BOJHOYAC BUCTYMAIOTH CYyO0'€KTaMu
3a0e3neueHHs] paB YYacHUKIB aJMIHICTPATHBHOTO MPOBAa/KCHHA. Bimrak
JIOCTIKeHHS MATaHb iX (PYHKIIOHATHHOCTI Ta MPABO3aXUCHOTO MOTEHITIATY
B YMOBaX BOE€HHOTO 4acy € TEOPETUYHO | MPAKTUYHO 3HAUYIINM.

[ToHATTS «IHCTUTYLIHHA CIPOMOXHICTE» y KOHTEKCTI JisUIBHOCTI
opraHiB MyOJIIYHOI BIIaM OXOIUIIOE CYKYITHICTh IPaBOBHUX, OpPraHi3aliiiHuX,
KaJpOBUX Ta PECYpPCHHUX MOXJIHMBOCTEH OpraHy e(peKTUBHO BHKOHYBAaTH
MOKJIaJieHI Ha Hboro ¢yHKHil. CTOCOBHO aJMiHICTpAaTMBHHX KOMIiCiii TpHu
BUKOHAaBYMX KOMITeTaX MICBKMX paj IHCTUTYLIHHA CHPOMOXKHICTh
BU3HAYAETHCS YOTUPMa KIIFOUOBHMH CKJIQJIOBHMHU: HOPMAaTHBHO-IIPABOBOIO,
OpraHi3aniiHo0, KaApOBOIO Ta IPOLECYaTbHOIO.

AnMiHicTpaTHBHI KoMicii (yHKIIIOHYIOTh Ha mincTaBi Kogekcy Ykpaian
Mpo aIMIHICTpaTHBHI TpaBomopymieHHs [3], skuif BU3HAuUae ix cTaryc,
KOMIIETEHIIiI0 Ta MPOLEAypy po3IiIy crpaB. BogHouac B yMOBax BOEHHOTO
CTaHy TPAaBOBUI pEeXUM (QYHKIIIOHYBaHHS IIMX OPraHiB 3a3HAB CYTTEBHUX
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Moaudikariii: 3anpoBa/pkeHi OOMEXeHHs IMyOsiYHMX 300piB, 3MiHEHO
MOPSIIOK TOBIJTOMJICHHS! YYaCHHUKIB NMPOBA/DKEHHsI, @ YaCTHHA ITOBHOBAXXEHb
OpraHiB  MICIIEBOTO  CaMOBpSAyBaHHS  Hepeinuia g0  BiHCHKOBHX
aaMiHicTpanii BignosinHO 1o 3akoHy Ykpainum «IIpo mpaBoBmii pexxum
BOEHHOTO cTaHy» [1].

AHaui3 npakTHKH (yHKIIIOHYBaHHS aJMIHICTPATHBHAX KOMICIH y MicTax,
0 3a3Ha M Oe3MOCepeqHhOr0 BIUIMBY 30pOWHOTO KOHQIIKTY, BUSBIISIE
CHCTEMHI TpOOIEeMH OpraHi3alliifHOTO XapakTepy: MepeMIIIeHHS YacTHHU
YJIeHIB KOMICifl K BHYTPIIIHBO MEpPEMIMIeHNX OCi0, TPYAHOIII 3 KBOPYMOM,
BIZICYTHICTh HU(POBUX IHCTPYMEHTIB AJIsl IPOBE/ICHHS 3aciiaHb y JHMCTaH-
uiitHomy Qopmari. Y MicTax, po3TallOBaHUX y BIIHOCHO Oe3NeuyHux
perioHax, HaBIIaKH, CIOCTEPIraeThcs 3HAYHE 3POCTaHHS HABAaHTAKCHHS
Ta 30LIBIIEHHS KITBKOCTI 3BEPHEHB BiJl BHYTPIIIHBO MEPEMILIEHUX OCi0.

UneHn aaMIiHICTPaTUBHUX KOMICIH BINMOBIMHO JO YHHHOTO 3aKOHO-
JaBCTBa € MEPEBAXHO INPEACTaBHHKAMU TPOMAJICHKOCTI 6e3 creniaiabHOi
1opuaugHoi miaroroBku [2]. B ymMoBax BOEHHOTO cTaHy, KOJH HpaBo-
BIJIHOCHHH YCKJIQTHIOIOTHCS 3aIPOBADKCHHSAM HOBHX OOMEXKEHB 1 3a00pOH,
g mpobirema HaOyBa€ KPUTHYHOTO 3HAYCHHSA. BiACYTHICTE CHCTEMH
MIIFOTOBKY Ta MiJABUIICHHS KBaTi(iKallii 4IeHIB aMIHICTPaTUBHUX KOMiCii
€ CTPYKTYpPHHM HENONIKOM, II0 Oe3lmocepeqHh0 BIDIMBA€ Ha SKICTh
MPaBO3aXHUCHOT JiSUILHOCTI.

AmHani3 marepiaiB MPaKTUKH CBITYUTbH, IO MOPYIISHHS MTPOLECYTbHHX
rapaHTiii — TpaBa Ha 3aXUCT, NpaBa OyTH BHUCIYXaHWUM, MPHHIUITY
Npe3yMIIii HEBUHYBAaTOCTI — Y NMPOBA/UKEHHAX aJMIiHICTPAaTHBHUX KOMicCiit
3yCTpiYaloThCsl 4YacTillle B yMOBaxX BOEHHOTO crTaHy. lle moB'si3aHO
AK 13 301JBIICHHSIM HaBaHTAXEHHS, TaK 1 3 HEJOCTaTHHOIO IIPaBOBOIO
KYJBTYpOIO Cy0'€KTIB aMIHICTPaTUBHOI FOPHCIUKIIII.

3a pe3ysbTaTaMH IPOBEICHOTO MOCITIDKCHHS, SIKe OXOIUTIOBAJO aHali3
HOPMaTHBHO-TIPaBOBOi  0a3W, BHBYCHHA IPAaBO3AaCTOCOBHOI IPAaKTHKH
aIMiHICTPaTUBHHUX KOMICilt y 12 micTax YkpaiHu pi3HOTO cTymeHs Oe3neku
Ta TIPOBEACHHSA CTPYKTYPOBAHHX IHTEPB'I0 3 CEKpETapsMH KOMicCii
1 WieHaMH BHKOHAaBYMX KOMITETiB, HAMU C(OPMYJIBOBAHO TaKi aBTOPCHKI
BHUCHOBKHU:

— TO-TIeplIe, BCTAHOBJIEHO CUCTEMHY HEBIMOBIIHICTh MK PO3MIMPEHUM
KOJIOM 3aBJIaHb aJMIiHICTPaTUBHUX KOMICIH B yMOBaxX BOEHHOTO CTaHy Ta
TXHBOIO HE3MIHHOIO HOpMAaTHUBHO-IIpaBoBoto 0azor. KYTIAII He nepenbayae
CHELIaIbHOTO TMOPSJIKY MPOBAa/DKEHHS B yMOBaX HaJ3BHYallHUX INPAaBOBHX
PEeXHMIB, LIO TOPOIKYE NMPAaBOBY HEBH3HAUYCHICTH 1 3arpo3y MOPYILCHHS
TpaB yYaCHUKIB MPOBAIKCHHSI.

— To-Apyre, BUABICHO (eHOMEH «(PYHKIIOHAIEHOTO 3MIIICHHS»:
y MicTaX, /¢ BBEACHO BIMCHKOBI aiaMiHiCTpallii, agMiHICTpaTHBHI KOMICii
(hakTH4HO TyONFO0TH 200 AyOIIOIOTHCS OpraHaMiu BiiCHKOBOTO YIIPaBIiHHSA,

201



10 MPU3BOJUTH /10 KOHKYPEHIIi FOPHCIOWKIINA Ta MOPYHICHHS HPUHIUITY
NpaBOBOI BH3HAYCHOCTI. BiACYTHICTH YITKOTO 3aKOHOJABYOTO PO3MEKY-
BaHHS NOBHOBA)XEHb MK BUKOHABYMMH KOMITETaMH MICBKUX paJ 1 BIHCBKO-
BHAMHU aIMiHICTpamisMu [4] € KIIFOYOBUM YHHHUKOM TIPAaBO3aXUCHUX PU3UKIB.

— IO-TPETE, TOBEICHO, IO PiBEHb IHCTUTYMIHHOI CIIPOMOKHOCTI aIMiHi-
CTpaTHUBHHUX KOMICii KOpETIoe 3 piBHEM IH(POBOI 3pilOCTi BigNOBITHOTO
OpraHy MICIIeBOTO caMoBpsiayBaHHA. KoMicii y MicTax 3 pPO3BHHYTOIO
CHCTEMOIO €JIEKTPOHHOT'O YpsIyBaHHS JIEMOHCTPYIOTh BHILY e()eKTUBHICTH
3a0e3MedeHHs] MpoIecyalbHIX TIpPaB yYaCHHWKIB HAaBiTh B yMOBax [ii
BOEHHOTO CTaHy.

TakuM YMHOM, IHCTHTYLIIHA CIIPOMOXKHICTh aMIHICTPATUBHUX KOMiCii
IpU BHUKOHAaBYMX KOMITETaX MICBKHMX paJl B yMOBaX BOEHHOTO CTaHy
3aIMIIAETHCS. HEOCTATHBOIO JUISl TIOBHOIIIHHOTO BUKOHAHHS NPaBO3aXHUCHOT
¢ynkuii. KirouoBuMHM 4YMHHHMKaMH, M0 OOYMOBIIOIOTH LEH CTaH, €:
apxaldyHICTh HOPMATHUBHOiI 0a3W, BIJICYTHICTh CIICHIANEHOTO MPAaBOBOTO
PETYIIOBaHHS ISl YMOB KPH30BHX PEXHMIB, KaJpoBHil NedilUT Ta HU3bKUIA
piBeHB IM(POBi3aIlii MPOIIECIB.

Bopnouac cmig Bu3HATH, M0 aAMIHICTPAaTHBHI Komicii 30epiraioTh
3HAYHUHA Hepeai30BaHW{ MOTEHIiaN SIK IHCTPYMEHTH JEIEHTPaTi30BaHOTO
IPaBO3axXMCTy. IX OJNU3BKICTH [0 TIPOMAIH, MOKIMBICTH OIEPATHBHOTO
pearyBaHHS Ta KOJIETIQJIbHUH XapakTep YXBaJCHHS pillleHb € KOHKY-
PEHTHHMH TiepeBaraMu, siki 32 YMOBH HaJIe)KHOTO HOPMAaTHBHOTO Ta Opra-
Hi3alilHOTO 3a0e3MeUeHHs] MOXKYTh MEPETBOPHUTH Il OpPraHu Ha e(eKTHBHHUX
cy0'eKTIB 3aXHCTY IpaB JIOJMHU HABITh B €eKCTPAOPAMHAPHUX YMOBaX.

3 METOIO0 IMiJBHIICHHS IHCTUTYLIHHOI CIIPOMO>KHOCTI aJIMiHICTPAaTHBHUX
KoMmiciii mpononyerbes: (1) nomoBHut KYHAII cneniansHEM po3zisom
IOJ0 OCOONMBOCTEH MPOBA/DKCHHS B yMOBaX HaA3BHYAHHUX i BOEHHOTO
ctady; (2) 3aKOHOJABUO 3aKpIMUTH MOJMJIMBICTH TIPOBEICHHS 3acCiaHb
KOMICiil y mucraHImiiftHOMY (BimeokoH(pepeHmiiiHoMmy) dopmarti; (3) BcTaHO-
BUTH 00OB'SI3KOBY IOpUAMYHY OCBIiTY a00 (paxoBy miATOTOBKY AJIs CEKpeTaps
KOMICiI K KJIIOYOBOTO CyO'ekTa 3a0e3ledeHHs 3aKOHHOCTI IPOBAKEHHS,;
(4) uiTKO PO3MEXKYBaTH Ha 3aKOHOJIABUOMY PIBHI KOMIIETCHI[II0 BHKOHABYHX
KOMITETIB MICBKMX paJl 1 BIMNCHKOBUX ajMiHICTpauid y cdepi anmini-
CTPaTHUBHO-JICTIKTHUAX BiTHOCHH.
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CEPBICHA ®YHKIIA AIMIHICTPATUBHOI'O ITIPABA
B YMOBAX [IU®POBOI TPAHC®OPMAIIIL

Ko3mynsak Kartepuna AnapiiBHa
Kanouoam 10puoOudHUX HayK, OOYeHm,
acucmenm xagedpu nyoniuHo20 Npasa PUOUYHO20 Gaxyivmemy,
Yepniseyvkuil Hayionanvrul yHisepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Yrpaina

KoBausb Japuna BonogumupiBHa
cmyoenmia 1 Kypcy opuouunozo gaxyrememy,
Yepniseyvkuil Hayionanvruil yHieepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Yrpaina

JlepxaBHO-BIaHa MisJIbHICTH ChOTOAHI HepeOyBae B cTaHi INTMOOKOT
Tpanchopmariii. CHocTepiraeTbcss BaXKIMBHHA MEPEXia: crapa paasHChbKa
MOJIeTIb KOHTPOJIIO MOCTYMAEThCSl MICIIEM CEepBICHIA MoJeni, A€ JepikaBa
CTae TOMIYHUKOM. Y meHTpi Ii€i TpaHcdopmanii cTOiTh JIOoAMHA Ta 11
norpedbu. Came TOMy IOCIHi/DKEHHsI cepBiCHOI (YHKIIT aJMIHICTPAaTHBHOTO
npaBa € aKTyaJbHUM — BOHO JO3BOJISE 3PO3YMITH, SIK LU(POBi3aLis
MEPETBOPIOE OIOPOKPATHYHI TPOLEAYpPH Ha 3py4YHI Ta MPO30pi myOmidHi
MOCITYTH.

BueHi-agMiHICTPaTUBICTH aKTHUBHO JOCIIIKYIOTH TpodiaemMu Gopmy-
BaHHS Ta peaji3amii cepBiCHOI (PyHKIII aIMiHICTpPAaTHBHOTO INpaBa B KOH-
TekcTi nudpoizarii mybaigHoro BpsagyBaHHsa. OKpeMi acriekTH y il cdepi
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nmocipkyBanu Taki HaykoBmi sk binenens M., KoOac 1., Kpawmiit I1.,
Mapuyk B., Muxains P., Tonomak O., ®enopyk H., ®itsix E., ®ponosa E.,
Mangpyk C. BogHouac, BMBYEHHS! cepBiCHOI (QyHKILIi aJMiHICTpaTHBHOTO
MpaBa, 0COOMMBO B KOHTEKCTI IU(PPOBI3aIlil MyOIiYHOTO aJAMiHICTPyBaHHS,
MOTpeOy€ TOAANBIIOTO HAYKOBOTO PO3BHUTKY.

Bimomo, mio cepBicHa (QYHKINS aIMiHICTPATHBHOTO IIpaBa IIOJSATAE
y QopMmyBaHHS yMOB, HEOOXiTHMX MIJs peaji3allii mpaB TpoMaisH uepes
CHCTEMY aJMIiHICTPATHBHHUX MOCIYT Ta (PYHKIIIOHYBAaHHS OpraHiB MyOIigHOI
aaMiHicTparii. ¥ KOHTEKCTi MPaBOBOi HAYKH IMiJKPECITIOETHCS, 0 CHCTEMA
aJIMIHICTPaTHBHOTO TpaBa BiJXOOUTh BiJl TPAAULIHHOI aBTOPUTAPHO-
YIPaBIiHCHKOT MOJENI JAEpXaBHOI MiSUIBHOCTI Ta cTae OiIbLI CEepBICHO-
OpIEHTOBAHOIO MOJIEIUTIO, KA Tependadae 3a0e3leueHHs] TPOMaIsH sIKic-
HUMH Ta JIOCTYITHUMH Tociayrami [1, c. 96-97].01HuM 3 OCHOBHHX NPOSIBIB
cepBicHOT (DyHKIIT aMiHICTPaTUBHOTO NpaBa € HaJAHHS aJMiHICTPATHBHHUX
nociyr. IlpaBoBa ocHOBa It iX HaJaHHS BCTaHOBJIECHA 3aKOHOM YKpaiHU
«[Ipo ammiHicTpatuBHI TOCITyrm». 3rigHO 3 9.1 cT. 1 maHOrO 3aKOHY,
aJMIHICTpaTHBHA IIOCIYTra € pe3yJbTaTOM 3JiHCHEHHS BIAAHUX MOBHO-
Ba)KEHb CY0'€KTOM HaJaHHS aJMIHICTPATHBHUX MOCIYT Ha 3amuT (i3HYHOT
a00 1opUIIYHOI 0co0u.

B cywgacHmx ymoBax nm¢poBizallisi Mae 3HAYHWN BIUIMB Ha PO3BHTOK
nyOmiyHOro ympaBiiHHS. BoHa chopuse MiABHINCHHIO e()EeKTHBHOCTI
JUSUTBHOCTI  OpraHiB myOJivHOi aaMiHIiCTpalii Ta MOKpAIEHHIO JOCTYITY
TpOMaJsiH JI0 JAEp)KaBHUX NOCHyr. JlOCHiIHMKHM 3a3HayaroTh, IO BHUKO-
pUCTaHHS IUPPOBUX TEXHOJOTIH JO3BOJSE ONTHMI3yBaTH aJMiHICTPATHBHI
MPOLEAYPH Ta POOHUTH B3a€EMOJII0 TPOMAJSH 3 JIEPKaBOIO OLTBII 3pyYHOIO
[2, c. 53-54].

Po3BUTOK amMiHICTpaTHBHUX TOCITYT i BIPOBaKEHHS IM(PPOBHX TeX-
HOJIOTiH y cdepy ImyOIigHOTO YNpaBIiHHS CTAIH JOTiYHUM MPOAOBKCHHSIM
3MiH y JisITBHOCTI aepkaBu. Lle moctymoBo copMyBamo HOBUH MigXin O
B3a€MOJIii MK TPOMaJsSHaMH Ta OpTaHAMH BJIaIH, y SKOMY KIFOUOBE MicCIe
3aiiMalOTh CNEKTPOHHI CEPBiCH Ta OHJIAWH-TUIATQOPMH.

OpHuM 13 KIIOYOBMX eramiB 1nu¢poBoi TpaHcdopmanii cucremu
MyOJIiYHOTO yNpaBiiHHSA B YKpaiHi 3alpOBaKEHHS €IMHOIO JIep)KaBHOTO
BeOIopTany eNeKTpoHHUX mociyr «/lis», SKui € IHCTHTYLIIHOI OCHOBOIO
HAJ[AHHS aIMIHICTPaTHBHUX TOCTYr y uudpoBiii popmi. Moro mpapopmii
craryc Ta 3acagd (YHKIIOHYBaHHS BH3HAueHI mocTaHOBOK KabliHeTy
MinictpiB Ykpainm Bin 4 rtpyans 2019 p. Ne 1137 «lIpo €nunnit
Jiep>KaBHUN BEOIOpTall €JEKTPOHHHX IMOCIyr». 3a3Ha4eHUM HOPMaTHBHUM
aKTOM 3aKpimuieHo, mo mopTal «[is» € emuHOI0 iH(OpPMAIITHO-KOMY-
HiKalifHOIO CHCTEMOIO, sika 3a0e3Ieuye HadaHHs eJEKTPOHHUX Jep)KaBHUX
MOCHIYT TpOMaJsiHaM Ta Cy0’€KTaM TOCIOJApIOBaHHS, a TaKOX JOCTYI
o nudpoBUX CEpBICIB OpraHiB BHKOHABUYOi BIaaW. BaxmuBo, mo ioro
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(YHKIIOHYBaHHS CHIpsMOBaHE Ha peai3alilo NPUHIOUIIB  CepBiCHOT
JIep>KaBH, 30KpeMa JOCTYITHOCTI, 3pyYHOCTI, ONEPAaTHBHOCTI Ta MiHiMi3awil
OIOPOKPATUYHKX MPOLEAYpP IPH OTPUMaHHI aIMiHICTPATHBHUX ITOCIYT.

Uepes meil pecypc CTBOPEHO LEHTpalli3oBaHy LU(POBY ILIaThopMy,
mo o0’eHye Pi3HI IepKaBHI CepBicH Ta 3a0e3ledye KOpHCTyBadaM €IUHY
TOYKY JOCTYIy 10 HUX. 3arajloM IpU3HAYCHHS MOPTaly HOJIATae y HaJaHHI
MOJKJIMBOCTi TPOMAIsTHaM OTPUMYBATH aAMIiHICTPAaTHUBHI MOCIYTH Y AUCTaH-
uiitHomy (opmati. Croan, 30KpeMa, MOKHA BiTHECTH TIOAAHHS €IEKTPOHHIX
3asiB, OTPUMAaHHA OQIIIITHAX BiIOMOCTEH, POXOKEHHS MIPOIIeyp peecTpa-
LifHOrO XapakTepy 4M O(OpMIICHHS OKpPEMHX NOKyMEHTiB 0e3 (i3uyHOl
MPUCYTHOCTI B ycTaHoBaX. Takuii opmar B3aeMolii KapAWHAIBHO 3MIHIOE
TPaIMUIHUI TOPSANOK OTPUMAHHS aJMIHICTPATUBHUX IIOCIYT, POOJISTYN
Horo OUTBII THYYKHMM 1 MEHII 3aJI©KHUM BiJI 4aCOBHX Ta TEPUTOPIAIEHHX
00MeKEHb.

HacTymHuM Ba)XITHBUM KPOKOM CTaJIO0 IPUHHATTS 3akoHy Ykpainu «[Ipo
0COONMMBOCTI HamaHHA NYONIYHUX (ETMEKTPOHHUX IYONIYHUX) IOCIYTY,
SKW{ BBIB TOHATTS aBTOMaTHYHOTO PEXHMMY HaJaHHA mociayrd (0e3 ydacti
YHHOBHHKA) — III0 € BEPIINHOIO CEPBICHOI (PYHKIII.

3actocyBaHHs UU(POBUX IHCTPYMEHTIB J0O3BOJSIE 3HU3UTH PIiBEHb
(hopMmaiizMy B aIMiHICTPAaTHBHUX MPOLEAYPAX, CKOPOTUTH CTPOKU PO3TIIAY
3BEpHEHb 1 BOJHOYAC IIJBHIUTH KOHTPOJBbOBAHICTh IIPOLECIB 3 OOKY
JiepKaBH. Y HAyKOBUX JOCIIKCHHSIX HArOJIONIYEThCS, IO MOAIOHI 3MiHM
CHPUSIIOTH TIepeopieHTalii MyOJiYHOTO YHpaBIiHHA Ha OUIBII BiIKPUTY
Ta (YHKIIOHATEHO €(QEeKTUBHY MOJAETh B3a€EMOJII 3 HACCICHHIM
[3, c. 112-113].

[Mompu cytTeBi nocsrHeHHs y cdepi nndposizanii myOmiYHOro yrpas-
JiHHA Ta BOPOBAKCHHS EJICKTPOHHMUX aJAMIHICTPATHBHUX  IIOCIYT,
peaiizarisi cepBicHOI (hYHKIIIi aqMiHICTPaTHBHOTO TPaBa CYMPOBOIKYETHCS
psimoM mpoOsieM, fAKi MOTPeOYIOTh HAJe)KHOTO HAyKOBOTO OCMHCIIEHHS.
Hacammepen, omHi€ro 3 KIIIOYOBHX TEPEHIKON € TaK 3BaHUHM «u(poBHI
PO3pHUBY, IO MPOSBISAETECA Y HEPIBHOMY JOCTYIII PI3HHUX TPyl HACEICHHS
10 uudpoBux TexHojorid. Taka HepiBHICTH 3yMOBJIEHA SIK TEXHIYHUMHU
(akTopamu (BiACYTHICTh ab0 HM3bKa SKICTh IHTEPHET-3B’SI3KY, OCOOJIHMBO
y BIJJaJICHUX HACCNCHUX IYHKTaX), TaK 1 COI[laIbHO-CKOHOMIUHUMHU
NPUYMHAMY, 30KpeMa HeEJOCTaTHIM piBHEM HHM(POBOI I'PaMOTHOCTI
HaceleHHd Ta OOMEXEeHHMMH (HIHAHCOBUMU MOXKIIMBOCTSMH OKPEMHX
KaTeropid rpoMaisH. Y pe3ylbTaTi 4acTHHA CYCHUIbCTBA (PaKTHUHO 3ajM-
IIAETHCS 1032 MEXaMH LU(PPOBHUX CEPBICIB, IO CYNEPEUUTh HPUHIUITY
JOCTYMHOCTI anMmiHicTpatuBHuX mociayr [4, c. 21]. Iamoro 3arpo3oro
IIPU 3aCTOCYBaHHI €JIEKTPOHHUX CEPBICIB € PU3MKH Ui Oe3MeKH Iepco-
HAJIBHUX JaHWUX Ta IUTicHOCTI Mepex. Lle mokimamae Ha mepikaBy 0OOB'SI30K
chopMyBaTH HaZifHy CHCTeMy 3axXHCTy, @0 3a0e3Me4YnuTh CTIHKY
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eJIeKTpOHHY ineHTH(iKkaio, Bepudikaumito KEII ta cyBopuil KOHTpOIBL
JIOCTYyIy Jto iHpopMmauiiHux pecypcis [5, ¢. 111].

Ha ocHOBI mpoBeneHOro JOCHI/KEHHS MOXKHAa 3pOOWTH BHCHOBOK,
o cepBicHa (DYHKINSI aqMiHICTPaTUBHOTO TpaBa € BAXIUBUM EICMEHTOM
Cy4JacHOTO NyONIIYHOTO aAMiHICTpyBaHHsA. BoHa cmpsmoBaHa Ha 3a0e3-
MeYeHHs1 e(EeKTUBHOI B3aEMOJIi MDK IEp)KaBOI0 Ta TPOMasHaMH depe3
cucreMy aaMiHicTpaTuBHAX nociyT. Ludposizaris myOmigHOTO yHpaBIiHHS
(haKTUYHO PO3MIMPIOE MOMJIMBOCTI peamizamii miei (QyHKIil, OCKITBKH
CIpUsE CIPOIIECHHIO aJAMIiHICTPATHBHHUX IPOIEIyp, IMiABUIICHHIO e(QEeKTHUB-
HOCTI MisJIBHOCTI OpraHiB Biagd Ta IOKPAIIEHHIO JOCTYIY TIPOMaJIsH
JI0 eprKaBHUX TOCIyr. BogHodac, 30epiraeTbcs HU3Ka 3arpo3 Ta mpodieM
11 BIPOBa)KCHHS.
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®OPMA AJIMIHICTPATUBHOI'O ITPABA: KOHIIEIIIIISA
BJIAJTHOI JTIIi

Koumnaxos Bajepiii KocTssHTHHOBHY
O0OKMOp OPUOUHHUX HAYK, npoghecop,
3a6i0y8ay Kaghedpu KOHCMUMYYILIHO20 | AOMIHICIIPAMUBHO20 NPABA
3anopizekuii HayionanbHUll YHieepcumem
M. 3anopidcocs, Yrpaina

Beryn. YV BiTYUM3HAHOMY aJMIiHICTpaTMBHOMY TIIpaBi IpoOJemarnka
fioro opMu, IONPH TPUBATY IPUCYTHICTH Y HayKOoBoMy 00iry [1, c. 35], Tak
i He HaOyna craTycy camMOCTiHHOI HayKOBOI KOHIEMIIi — i came I METO-
JIOJIOTIYHa HEOINpalbOBaHICTh MEPEIIKOIKAE KOHIICHTPAIIi JOCTITHUIBKHAX
3yCHITb HABKOJIO HEl SIK LITICHOTO TEOPETHYHOTO 00'€KTA.

TpagumiiiHa TpaBoBa JyMKa MIXOAWia IO Hel 3 pi3HHUX, alie PIBHOIO
MIpOr0 OOMEXEHHX MOo3HuIliil — abo BOauarouu y Ghopmi crocid 30BHIMIHBOTO
BHpaKEHHS MPaBOBOi HOpMH [2, ¢. 55], abo 30mmkyroud ii 3 MOHATTAM
mokepena mpasa [3, ¢. 105], abo — Ha ramy3eBOMy piBHI — 3BOASYH [0
30BHILIHIX MPOSBIB aIMIHICTPaTUBHOI AisibHOCTI [4, c. 55]. KoxeH i3 mux
MiZAXO/IIB BioOpaXkaB OKPEeMi acleKTH SBHUIIA, OJHAK KOICH HE CIPOMIrcs
Hazmatu Qopmi i€l IPUANIHOT Taly3l CaMOCTIHHOTO aHATITUYHOTO BUMIpY,
a/DKe 1032 TXHIMHM MEXaMM JIMIIAIOCS IUTaHHSA, SKMM YHHOM IIPaBo
BIIOPSITKOBYE J1if0 IyONiYHOI By 3CEpEeIMHU — 3a0€3MEUyI0ud BJIaJHUM
pIIICHHSM BH3HAYE€HICTh, MOTHBOBAHICTh, KOHTPOJIBOBAHICTD 1 IPUIATHICT
JI0 TIeperiisny.

VYcBinoMieHHS I1i€i TEOpeTHYHOI JaKyHH 1 CTalo IOLITOBXOM /O PO3-
poOiieHHs HOBOI KOHIEMIil (OopMH Tamy3i — KOHICMII, IMOKIHKAHOI He
MPOCTO 3alpONOHYBAaTH MONATKOBY AE(iHIIiIO, a TEePEOCMHCIHTH CaMmy
npupony GopMu SK iHBapiaHTHOTO KapKaca IOpHANYHOI O(hOpMIIEHOCTI il
myOmiuHOT Biaau [S].

1. MapagurmMa aBTOPCHKOI KOHUemiii ¢gopmmu agMiHiCTpaTHBHOIO
npasa. [IporoHoBaHa KOHILENIsS BUXOAWUTH 13 MPUHIMIOBOI Te3u: dopma
B aJMIHICTpaTHBHOMY IIpaBi — Il¢ HE 30BHIIIHSA OOOJOHKA HOPMH 1 HE
TEeXHIYHMH crocid 11 3amucy, a iHBapiaHTHMH KapKac HOPHUIUYHOI
odopmiteHoCTI MyOIiYHOT BJIaM 1 BOJHOYAC MOJENb BJIAAHOI Aii y cdepi
myOmigHOTO aaMiHicTpyBaHHA. DopMa BigNOBigae HE Ha NMHUTAHHA, 1 caMe
3amycaHa HOpMa, a Ha MUTaHHs, SKAM YHHOM IIPaBO POOHUTH Aif0 MyOIigHOT
BIagW IOPUAWYHO HAJEKHOIO. 3aBISIKM i BiagHa MAis HaOyBae BH3HA-
YEHOCTi, MOTHBOBAHOCTi, KOHTPOJILOBAHOCTI W MPHIATHOCTI 10 TEPETIILy,
OXOIUTIOIOYH BCIO KOH(QITypaIlifo B3aeMoii HOpPM, MPHHLIUMIB, IHCTHTYIIN,
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NpOLEAYp, aAMIHICTPATMBHUX aKTIB, MEXaHI3MIB KOHTpOJIO Ta aKcioyo-
TIYHUX 3acal.

3MiCT KOHIEMIil TPUMAEThCS Ha YOTHUPHOX OINOPHMX Te3ax. [lepmia:
dopMa Mae iHBapiaHTHE sIPO — CTiHKI BHMOTH JIO IOPUIMYHOI
opopMIeHOCTI TyONiYHOT Biaad, IO 30epiraloThCsi NOMpH OyIb-sAKi
3aKOHOJABYi, IHCTHTYWiWHI YW TexHOJoriuHi 3MiHu. lle, Hacammepen,
NpaBoBa BH3HAYEHICTb, HAJIEKHE OKPECICHHS KOMIIETEHILIi, NpolenypHa
BIIOPSAAKOBAHICTh, MOTHBOBAHICTh  pIMI€Hb, MOXIHUBICTH  KOHTPOJIIO
i mepermamy, UiANOPAAKOBAaHICT  BEPXOBEHCTBY mpasa. /[lpyra:
iHBapiaHTHUH KapKac 3aBKAW Ma€ KOHKPETHHX HOCIIB (HOpMH, IHCTUTYTH,
MPOICIypPH, AAMIHICTPaTHBHI aKTH, MOJETI MOTHBYBaHHSI, MEXaHI3MHU
KOHTPOJIIO) 1 BUSIBIISIETBCSI Ha KIJIBKOX PIBHSAX — HOPMAaTHBHOMY, 1HCTHTY-
LiffHOMYy, TIpOLENYypHOMY, MJOKTPHHAIBHOMY Ta aKCiOJIOTIYHOMY,
YTBOPIOIOYM OaraTromapoBy MOAENb, a HE IUIOCKY cxeMmy. Tpers: ¢opma
PO3KPUBAETBCS Yepe3 BiATBOPIOBAHMI JIAHIIOT IOEAHAHHS EJIEMEHTIB —
KOMIIETEHIIiS — Iporeaypa — pilleHHs abo Jist — MOTHBYBaHHS — KOHTPOIb
i meperisan. Po3puB y 1ipoMy JaHIIOTY € nedekToM camoi GpopMu sk Mozeni
BIanHOi Mii, a HE IHWIIEe OpraHi3amiiHOIO Bagoio. YeTBepTa: KOHIICIIIiS
HaJiJIeHa TPOEKTHUM 3HAYEHHSIM — BOHA Ja€ KpuTepii I OI[iHKH TOTO,
9u 30epiraloTbcss B HOBHX TEXHOJOTIUYHMX KOHQIrypamisx iHBapiaHTH
(hopMH: BU3HAUEHICTD, TPO30PICTh MPOLEIYPH, MEKI KOMIETEHIII|, TTOSICHIO-
BaHICTh MOTUBYBaHHS 1 peaJIbHICTh HIEPETIIsiYy.

2. HoBa xonuenuis i Tpaguuiiini niaxxomau. Kirouosi BiAIMIHHOCTI HOBOT
KOHLeNii (JopMH aaMiHICTPaTHBHOTO IpaBa Bij NONEPEAHIX YSIBJIEHb IPO
Hel 3BOIATBCS A0 Takoro. [lo-mepmre, 1ie BHXinHa NO3ULis. Y HOBIi
KOHLIeNIii (opMa pO3MIISAAETHCS K KapKac IOPUANYHOI O(OPMIIEHOCTI
myONiyHOI BIamM, a He AK TeXHiUHWNA croci0 ¢ikcamii Hopmu. [lo-mpyre,
MMOCTAaHOBKA MPOOJIEMH 3MIIIy€eThCS BiA MUTAaHHA, J€ HOpPMa iCHY€E, IO
MUTaHHSA, SIK TPaBO OpraHidye IyOmiuHy Biamy Tak, mo0 1i nmis HaOyBana
BH3HAYCHOCTi, MOTHBOBAHOCTi, KOHTPOJBOBAHOCTI ¥ MPHOATHOCTI OO
nepernsagy. llo-Tpete, MeTomonoriyHa mpHpoma MiAXOXy. TpamumidHi
MiIXOAU € CTaTUYHUMU. BOHM onmucytoTh GopMy y cTaTulli i KOMITIOHEHTIB.
IIponoHoBaHa KOHIICMIliE € AWHAMIYHOI0, 00 posriigae (opmy depes
BIITBOpIOBaHMI JsaHIfor nepexofiB. Ilo-uerBepre, OaraTopiBHEBICTh
aHaJi3y Ja€ 3MOry IU(EpeHIIoBaTH NPUPOIY NMPaBOBHX AE(PEKTIB, HOTO
mo30aBiCHI OJHOBUMIpHI Tpaauuiiiai migxoau. Ilo-m'site, BBEJCHHS
KaTeropii iHBapiaHTa IepeMilly€ akIeHT i3 mepeniky ¢GopM Ha Te, ILIO0
B TMpaBi Mae 3anumartucs cridkuMm. [lo-mocrte, KOHIEMIis HaaiIcHA
JIaTHOCTUYHOIO 1 TPOEKTHOIO (YHKIIEIO, TOHI SIK TPAAWIINAHI ITiIXOAH
3mebimpiroro omwmcosi. [lo-choMe, BOHAa TOEAHYE TEOPETHUHY pedIieKcito
3 Opi€HTAII€I0 Ha aKTyaJbHI BHKIUKH aIMiHICTPATHBHOTO MPAaBOIOPSIIKY —
UG POBi3aIliio, aTTOPUTMIZAIIIO0 i HOBI PU3UKH CBABLILIS.
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OTKe, IPOTIOHOBaHa KOHILIETIISI IEPEHOCHUTh YBary i3 30BHIIIHBOI 000-
JIOHKY HOPMH Ha BHYTPILIHIO IOPHIMYHY apXiTEeKTOHIKY aJMIHICTPAaTHBHOTO
npaBa, 3 HOCisl — Ha 3B'SI30K €JIEMEHTIB, 3 Kiacudikauii — Ha JIarHOCTUKY,
31 CTATHYHOIO ONMWCY — Ha BIATBOPIOBaHy Mopens BiagHoi nii. Bona
HE TIPOCTO JOJAa€ HOBE BU3HAYCHHS N0 BXKE BiIOMHX, a NPOIOHYE iHIIHA
piBeHB PO3YMIHHS camMoi ipodieMu popMH.

3. JlokTpuHANbHUII MOTeHUiaJ HOBOI KoHuenuii ¢opmu aamini-
CTpPaTUBHOrO mpaBa. /i1 HayKu aIMiHICTPaTUBHOTO IpaBa I KOHIICTIIis
MIPOTIIOHY€ HOBY IOSICHIOBAJIBHY paMKy, 3aBISKH sKiil (opma mepectae Oytu
JIOTIOMDKHOIO KaTeropieo NpW BUKJIAJl JopKepen npaBa 4u (opM aaMiHi-
CTPaTUBHOI JisTBHOCTI 1 HaOyBae CTAaTyCy CaMOCTIHHOTO aHAJITUYHOTO
iHCTpyMeHTY. BoHa 1103BoJIsie TIOSICHIOBATH BHYTPIIIHIO 3B'S3HICTH aJMiHi-
CTPaTUBHO-TIPABOBOTO Matepiany, a TakoX IMEpPeXOoAWTH BiJ (parMeHrap-
HOTO PO3IJIsy OKPEMHUX IHCTHTYTIB JO aHali3y IXHIX iHBapiaHTiB, HOCIIB,
piBHIB 1 3B'13kiB. Uepe3 me ¢opma mepectae OyTH MACHBHUM TOHSTTSIM
i crae po0OOYOI0 AHATITUYHOIO KAaTEropi€ro, 37aTHOIO BUSBIATH, NI caMme
BUHUKAE AePeKT — y HOpMi, B IHCTHTYHiHHIN moOyIOBi, B Mpomemypi,
B MOTHBYBAHHI Y1 B PO3PHBI MiX IIMMH eJIeMeHTaMH [6].

Jis MaiiGyTHROrO aJMIHICTPATHBHOTO IpaBa 3HAYEHHS KOHIEMIii €
OTHOYACHO MPAaKTUYHUM 1 MpoekTHHM. BoHa mae kpurepii omiHku pedopm
HE 3a TXHBOIO MOJITHYHOIO AOLIIBHICTIO UM TEXHIYHOK HOBH3HOIO, a 3a THM,
4K 30epiraloTh BOHHM 1HBapiaHTH IOPUIMYHOI SKOCTI. SIKI0 HOBa mpoueaypa
MIPUCKOPIOE yXBAJICHHSI pILICHHS, ajie pyHHye HOro MOTHBOBAHICThb, —
ne nedexr Qopmu; SKImIO HOBUH HU(POBUI cepBiC MOJNErmIye IOCTYTI,
aye poOUTH HENMpPO30pPUMH MeXI KOMIETeHLIi W MOpsIOK Neperisimy, —
e Takox nedexr popmu. KoHnemnis, TakuM YMHOM, JJa€ 3MOTY PO3PI3HATH
CIIPaBXXHIO MOJIEPHI3AIlIO 1 TIPOCTY TEXHIUHY mepeOyIoBY, KA HE 3MIIHIOE,
a TI0CITa0IIIoe aMIHICTPAaTUBHUH MTPABOMOPSIIOK.

Jiiss 3aKOHOJABISI KOHIETIiS IPOMOHYE CIHOCI0O MHCIHTH MaiOyTHE
HOPDMOTBOPEHHSI HE SK IOJaBaHHA HOBHX HOPM, a SK IPOSKTyBaHHS
LUTICHUX TIpaBOBHX (hopM — i3 yBarow A0 HOCIiB HpUINCY, PiBHIB IOro
peanizamii, BUMOT 10 MOTHBYBaHHS Ta (opM KoHTpomto. Jlns mpaso-
3aCTOCYBaHHsI BOHA MEPEBOAMTH yBary 3 (oOpMallbHOT HAsBHOCTI KOMIIe-
TEHIIIT UM aKTa Ha MMOBHOLIHHY FOPUIUYHY SIKICTh YChOTO a/IMiHICTPaTHBHOI'O
pe3ynbTary, BIAKPHBAIOYH /ISl CYZOBOTO KOHTPOJIO MOXKJIMBICTH TOYHIIIIE
JIOKaJIi3yBaTH MOPYIICHHS.

IIpobnema QopMu aaAMIHICTPATHBHOTO TMpaBa BUSIBISETHCS 3HAYHO
TIAOIIOK, HIXK [Ie TPATUIfHO YSIBIUIOCS B YKPATHCHKIA IPABOBIH JTyMIIi.
®dopma amMiHICTpaTHBHOTO TIpaBa IIOCTa€ SK IHBapiaHTHHHA KapKac
opuanIHOi odopMiIeHOCTI il MyONiYHOI BiIagy 1 BOXHOYAC SIK MOJCIH
BiaxHOi Iii y cdepi myOmivyHOro aaMiHICTPYBaHHS — OXOIUIIOIOYH HE JIMIIE
HOpMH, a W IHCTHUTYIi, HpOUENYpH, PpIIICHHS, MOTHBYBAHHSA, KOHTPOIb
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1 TIeperysi; He JMIIe HOCli mpaBa, a i JIOTIKY iX BHYTpIIIHBOTO MOEIHAHHS;
He JIMIIIE 30BHIMIHIO (iKcallifo MPUIKCY, a i YBeCh BiATBOPIOBAHUIT MOPSIJIOK,
3aBIISIKM SIKOMY ITyOJIiuHa BJaJia 3aJIMIIAETHCS B MEXKax MpaBa.

Jns HayKy HOBa KOHLEMIisl BiIKPHBaE MOSCHIOBAJBbHY paMKy, sKa
JO3BOJISIE OAaUWTH aaMIHICTpaTHBHE TPaBO SIK MLUTICHO OpraHi30BaHHN
npaBoBui mpoctip. JnsM NpakTHKM BOHa Ja€ IHCTPYMEHT TOYHIIIOL
JIarHOCTUKY IOpUANYHUX nedekTiB. {ms MailOyTHROTO agMiHICTPaTUBHOTO
mpaBa — KpuTepii, 3a SIKUMH MO>KHA OIIHIOBATH, UM 30epiraiots peopmu,
udpoBizallis 1 HOBI TEXHOJIOTIYHI PillICHHS iHBapiaHTH MIPABOBOI SIKOCTI, UM,
HaBIIaKu, PyHHYIOTh caMy (OpMy aIMiHICTpaTUBHOTO mpaBomnopsaky. Came
TOMY KOHILENIis (JOPMHU aJMIiHICTPATUBHOTO MpaBa Mac 3HAUCHHS HE JIMIIE
SIK aBTOPChKa TEOPETUYHA ITPOIIO3ULIIs, @ IK MOKIIMBA METO/I0JIOTIYHA ONIOpa
HACTYITHOTO €TaIly PO3BUTKY aJMiHICTPaTUBHOTO IpaBa.
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AJIMIHICTPATUBHO-ITPABOBHUI CTATYC IHCTUTYTY
OMBYJICMEHA 3A 3AKOHOJABCTBOM
I3PAIJIIO TA YKPAIHHA

Kpaiiniii [TaBio IBanoBH4
KaHOUOam 1opuoudHUX HayK, OOyeHm,
doyenm Kagedpu nyoaiuH020 NPasa PUOULHO20 axyIbmeny,
Yepniseyvkuil Hayionanvruil yHieepcumem imeni IOpiss @edvkosuua
M. Yepnisyi, Yxpaina

[MocTynoBuii po3BUTOK IHCTHUTYTIB, 5IKi (POPMYIOThH 3arajlbHUH MeXaHi3M
3aXHCTy TpaB JIIOAWHM, BUMarae IOCTIHHOTO JOCIHIKEHHS 0COOIMBOCTEH
iXHBOI JITHHOCTI. 3-TIOMIX Pi3HUX (OPM 3aXHCTy NpaB JIFOJUHA OpPTaHAMH
myOMiYHOI agMiHICTpallil, 10 AKUX MOXKEMO BiHECTH TT03aCyJOBHI Ta CYIO-
BUI 3aXHCT, JIEMOKPATHYHI KpaiHu 3a0e3neuyroTh (QYHKIIOHYBAaHHS HH3KH
IHIIUX MyOIIYHO-TTPABOBUX MEXaHI3MIB Y il cepi.

JuHaMiqHAN PO3BUTOK aJMiHICTPATHBHOTO TIpaBa € Pe3ysbTaToOM IOCTY-
MOBOi EBOJIIOIII BiHOCHH MK JIOAMHOIO Ta Jep)kaBoio. JlomiHyroda
CBOTO/IHI B 3axXiJHIM NpaBoBiil TpaauuUil napagurma JHOIUHOLEHTPU3IMY
MIPOXOJIMTH CEPHO3HI BUNIPOOYBAHHS, Y TOMY YHMCIIi IIOB’s13aH1 13 TPHBAIOYOI0
pOCiiicbKO-yKpalHCHKOIO BIHHOIO Ta 3aroCTpeHHSIM KOH(IKTY Ha biusb-
komy Cxoni, a €BpOIEHCHKI Ta MDKHApPOIHI IHCTUTYII{, SIKi BU3HAYaIOTh,
BCTAHOBJIIOIOTH Ta KOHTPOJIIOIOTH 3a0e3MeYeHHs JOAep>KaHHs IpaB JIIOANHH,
HaMararloThCsl HE JIOMyCTUTH MOPYIIEHHS IpaB JIIOAWHU Y TaKUX CKJIaTHHUX
o0CTaBHHAX.

AnMiHICTpaTHBHE TPaBO ICTOPUYHO 3a0e3leduye He Juile (QYHKIIIO-
HYBaHHS MyOJIYHOI agMiHicTpamii, BpaXOBYIOUH COIliaJibHi, €KOHOMIYHI,
Oe3nekoBi Ta iHmI (akTOpu, aje W CTBOPIOE YMOBH [UIS peaiizarii
Ta 3abe3medeHHs MpaB Ta CBOOOA MIpWBAaTHOI ocobw. Ykpaina Ta I3paimb
€ Jiep)KaBaMy, SIKi TPUBaJIMW 4ac BEeAyTh OOpOTHOY 3a CBOIO HE3aJIEKHICTh
i1 yac BiifH 3 Jep)kaBaMU-arpecopamMH, TEPOPUCTUYHUMHU YIpYIyBaHHIMHU
Ta MPOKCI-CHUJIaMH, SIKI MIATPUMYIOThCS arpecopamu. HesBakaroum Ha 1ie,
iXH4 TpaBoBa CHCTEMa Ta IHCTHTYTH IIyOJIYHOI Biagu 3a0e3nedyroTh
(yHKLIOHYBaHHS SIK CUCTEMU OpraHiB ITyOJIiYHOI BlIaau, Tak i peanizawito
NpaB TNPHUBATHUX 0cCi0, HAOYTTS HUMHU CIELiaJbHUX aJMiHICTPATHBHO-
NPaBOBHX CTATYCiB, HAJEKHUHA JOCTYH IO HaJaHHA MYOJIYHHUX HOCIYT.
301IbIIeHAS KUTBKOCTI 0Ci0, SKi OJIEPIKYIOTh CIIEHiaIbHUH aqMiHiCTPaTHBHO-
MPaBOBUIl CTaTyc BIiMCHKOBHX, OCI0, sIKi 3a3HANM MaTepialbHOI IIKOAU
BHACIIIZIOK aTaK BOPOXKUX 30pOoHHNX (popMyBaHb, HEOOXiIAHICTH TOTATKOBOTO
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3aXHCTy IHMBUIRHOTO HACEJCHHS Ta TOJOJAHHS HACITINKIB BIHCBKOBHX i
JTIOJTATKOBO HABAHTAXKYIOTH BCIO IMyOJIIYHY aIMIiHICTpaIIifo.

3aKpimyieHHs] IpaB JIIOJMHN Ha KOHCTHUTYLIIHOMY DiBHI Ta HaJaHHS M
JIOZIATKOBOTO 3axHUCTy micis Jlpyroi cBiTOBOi BIMHM HPHU3BENO IO ITOIIM-
PEHHS OKpPEeMHX IHCTHUTYIIiH, NIsIIBHICTH SKHUX CIIPSIMOBYETHCSA Ha 3a0e3-
TIeYeHHS MPaB i CBOOOT JIFOIMHH, 1X 3aXHCTY BiJl HEMPAaBOMIPHUX il OpTraHiB
myOmiyHOi Braam, ix mocamoBux oci6. Sk 3azmadae C. Kappenac, mopsin
i3 3axomaMH 3axXHCTy, IepeaO0adeHHMH MDKHAPOTHHUMH JTOKYMEHTAMH,
y 1970-x pokax moyanu 3’ SIBIATUCS HALIOHAIBbHI IHCTUTYTH 3 TIPAB JIIOIUHH.
Hampukiani  1980-x  pokiB, mmicisi po3nany KOMYHICTUYHOTO —OJIOKY
Ta CTaHOBJICHHS HOBHX JeMoKpaTiii y CxigHiid €Bpomi, mpolec CTBOPEHHS
IIUX IHCTUTYTiB HaOpaB o0eptiB. Y 2012 pomi Gim3bko 115 xpaid manu Taxi
IHCTUTYTH, a e 60 KpaiH mpamoBaly Haja iX CTBOPEHHSM B MaiOyTHbOMY
[1]. Jo Takux HaI[iOHAIGHUX IHCTHTYIIH HAJEXKaTh JCPXKaBHI 1HCTUTYIII,
SIK-OT: YHOBHOBKEHI 3 TpaB JIIOIWHH, iHCTUTYTH (200 IEHTpH) 3 TIpaB
JIOMHM; KOMicii 3 TpaB JIIOWHY; MapJaMEHTChKI aIBOKaTH; I'POMAJICHKi
3aXVMICHUKH; 3aXHCHUKHU TPOMAITHCHKUX TipaB [2, c¢. 1088].

[opsia 13 iCHYIOUMMH {HCTUTYTaMH IT03aCyZOBOTO Ta CYHZOBOTO 3aXHUCTY
npaB JOAWHY, (YHKIIOHYBaHHS BUIIEIIEPEPAXOBAHUX CYO €KTIB MyOIiuHO-
MIPAaBOBUX BiTHOCHH JOMIOBHIOE Ta IMOCHIIIOE 3aXHCT MPaB iHAMWBIAA Y TaKUX
BiTHOCHHAX, 0COOJIMBO B YMOBAax, KOJIU Ji€ MPABOBUI PEIKUM HaJA3BHUYANHOT
curyauii (ak B [3paini) um mpaBoBuil pexxum BoeHHOro craHy (YkpaiHa).
OHMM 13 X BUJIIB € IHCTUTYT OMOYyACMEHA.

HesBakarouu Ha Te, 10 IPaBOBE PETYJIOBAHHS HOTO aJMiHICTPAaTHBHO-
MIPAaBOBOT'O CTAaTYCy PI3HUTHCS B CHIIy OCOOJMBOCTEW MPABOBOI CUCTEMH Ta
icTopuuHUX ocoOnuBocTeld B I3painmi Ta VYkpaiHi, BOHM MalTh CHUIBHY
Mi’KHAPOIHO-TIPABOBY OCHOBY CBO€i isNBHOCTI. IX TpaBOBMi cTaTyc
3aKpIIUIIOEThCA Ha PIBHI KOHCTHUTYIIMHOrO 3aKkoHOmaBcTBA. OKpeMum
3aKOHOJIAaBCTBOM BHM3HAYAETHCS aJMiHICTPATHBHO-TIPABOBUM CTaTyc iHCTH-
TyTy oMmOyncmena. Koucturymis YKpaiHH 3aKpiluTIOe€ TIPaBOBY OCHOBY
YnosHoBaxkeHOro BepxoBnoi Pany 3 mpaB Jr0AWHU SIK IOCa0BOT 0COOH, SKa
3MIHCHIOE KOHTpOJIb 3 OOKy MapiaMeHTy 3a JOJep)KaHHSM IpaB i cBOOOI
monuHn [3]. OcobnuBoOCTI X HOro aaMiHICTPaTHBHO-NIPABOBOTO CTaTYCy
BCTaHOBJeHI 3akoHoM Ykpainu «IIpo YnoBHoBakeHoro BepxoBHoi Pamn
VYkpainu 3 nmpaB Tr0uHD» [4].

HesBakaroun Ha 0COOJIMBOCTI IIPABOBOTO PETYJIFOBAHHS JIOCHIPKYBaHOTO
IHCTUTYTY B OKpeMHux jaepxkaBax €Bpomnelicbkoro Coro3y, lie crocrepi-
TafoThCS BI OCHOBHI MOAENI 3aKpilUICHHS HOTO MPaBOBOTO CTATYCy, HOTO
OCHOBHE TPHU3HAYCHHS 3AJIUINAETHCS HE3MIHHMUM: 3IIHCHEHHS IapiaMeHT-
CBKOTO KOHTPOJIIO IIOAO JOAEPKaHHS IMPaB Ta CBOOOM JIIOAWHU OpTraHaMH
My OMiYHOI By, MiANPHEMCTBAMH, YCTAHOBAMH, OPTaHi3aIlisIMH HE3aIeKHO
BiZl GOpPMH BIACHOCTI.
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IMopsin i3 MM € BiIMIHHOCTI Y aAMiHICTPATHBHO-TIPABOBOMY PETYIIIO-
BaHHI IX JAISUTBHOCTI, SIKI MOTPEOYIOTh OKPEMOro, CHCTEMHINIOro JOCIij-
skeHHs. [IpoTe aHaii3 akTyaJbHOTO 3aKOHO/ABCTBA Ta HAYKOBUX MyOJIiKamii
y wii cdepi 103BOJISIE BHOKPEMUTH KiIbKa TakuX ocobnmBocTelt. OnHiero i3
HUX € OCOONMBOCTI TPaBOBOI MPHUPOAM IHCTHTYTy OMOYICMEHA.
Oco0amBOCTI CTBOPEHHS 13pailbchbKOi AepXaBU, TPUBAIOYA TUCKYCiS MIOA0
OpUAHATTS €nuHOi mmcaHoi KoHCTHTYHil Ta mapajensHa HEOOXiOHICTBH
BCTAaHOBUTH MapIaMEHTCHKHI KOHTPOJb 3a MiSUTBHICTIO OpraHiB MyOJIigHOI
BJIa OOYMOBHJIN BBEJICHHS B CHCTEMY OpPTaHiB BJIaIN OKPEMOTo Cy0 €KTa —
JHepxaaoro koutponepa (State Comptroller of Israel). IcrorHoro Ta
HEBIiJ’€MHOI0 YaCTUHOI HOTrO aaMiHICTPaTHBHO-TIPABOBOTO CTaTyCy € Te,
110 BiH MOEJHYE ABI (QYHKIIT: KOHTPOJILHO-HATIISIIOBY Ta 3aXHCHY.

Iepma, BigmoBigHO 1m0 cT. 2 OCHOBHOrO 3akoHy mpo J[lepkaBHOTO
KOHTpOJIepa, BH3HAYa€ WOro SK OpraH, SKHH <«3IIMCHIOE TEpeBipKy
TOCIIONIAPCHKOT MisUTFHOCTI, MaifHa, (iHAHCIB, 3000B’s3aHb Ta YIpPaBIiHHA
JIep>KaBoI0, MIHICTEpPCTBAMHU YpPSIy, KOXKHUM JEpP)KaBHUM ITiIPHEMCTBOM,
YCTaHOBOIO Y1 KOPIIOPAILI€I0, MICIIEBUMH OpraHAMH BIIAJM, a TAKOXK 1HIITUMHA
OpraHaMH YW yCTaHOBaMH, SKi 3TiTHO i3 3aKOHOM MiJUIATAIOTh KOHTPOIIO
3 Ooky /[lepxaBHOTO KOHTpoOJepa. BiH mepeBipse 3aKOHHICTH MiSIIBHOCTI,
OOpOYECHICTh, HaJle)KHE YIPaBIiHHSA, €(QEeKTHBHICTP Ta OINAIIUBICTH
y IiSUIBHOCTI IMIAKOHTPOJILHUX OpPraHiB, a TakoX OyJib-siKi 1HIII NMUTaHHS,
SIKI BIH MOJKE BBa)KaTH 3a HEOOXigHe» [S].

Pa3zom 3 mum JlepkaBHU KOHTpOJIEp BHUCTYIA€E y SKOCTI oMOyJcMeHa,
OCKIJIbKH, BiAMOBiMHO a0 cT. 4 «Ckapru rpoMajsH» 3raJaHoro BHINE
3aKOHY, «Jlep>kaBHUI KOHTPOJIEP IPOBOIUTD PO3IJISA]] CKapT IPOMAJISTH 00
OprasiB Ta 0ci0, BU3HAYEHUX 3aKOHOM a00 BIAMOBIMHO O HBOTO. Y Wi
gakocTi  Jlep>kaBHMH ~ KOHTpOJEp BHKOHYE CBOI IIOBHOB&KEHHS SIK
«oMOyzacmen»» [5]. B mpomy 3HaXoawTe TposiB #oro apyra (QYHKILS.
OCKiIbKM  OyAB-SIKOTO IHIIOTO OpraHy, SKWH 3IIMCHIOE KOHTPOJb 3a
(hiHAHCOBOIO IiSUTPHICTIO OpraHiB, MiANPHUEMCTB, KOpPIOpaIliii, a TaKoX
IHIMKX cy0’€KTIB, AKUX BH3HAYUTH caM JlepKaBHHUNA KOHTPOJEp, Ta 3IHCHIOE
PO3IJISLT CKapr TPOMAJIsH, HE ICHYE, 3a CBOEK BAXKIHUBICTIO BiH € OJHUM i3
Ba)XJIMBUX €JIEMEHTIB MEXaHi3My 3aXHCTY NpaB JouHu B Jleprkasi I3pains.

Ipyra ocoOnuBICTh TONATa€ B TOMY, IO OKPEMHMH HOpPMaMHu
OCHOBHOTO 3aKOHY, IHIIMMH HOPMAaTUBHUMH aKTaMH, STKHMH BU3HAYarOTHCS
0coONMBOCTI pO3IJIsIy 3BEpHEHb TIpoMaisiH, JlepkaBHMH KOHTpOIEp,
KOMYHIKYIOYM 3 OpraHaMH, [IiSUIBHICTh SIKHX HHM IepeBIpSETHCS, 3a
pe3ynbTaTaMH pO3TIIAY CIpaBH Hadae iM BUCHOBKH. HeoOOB’sS3KOBICTH
BHCHOBKIB Ja€ TIEBHY II€peBary, sika MpOosIBIIETHCS Y MOXKIIMBOCTI BUMAaraTtu
BiJl OpraHiB BIaad MOTPHMAHHSA COWIANBHUX MpaB, HE BTPYYAIOUNCH
Oe3nocepeHbO B MUTAHHSA PO3MOILTY OIOIKETy, mo Oyno © ckiagHime
32 YMOBH CYBOPOTO IOPUAWTHOTO TIPHMYCY.
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Hanpuknan, oMOyAcMeH y Mexax po3riisily CKaprd Mae MTOBHOBAXKCHHS
BUTpeOyBaTH I1H(POPMAIiI0 Bl OpraHiB, MO0 SIKUX BEICTHCS PO3IIISL
ckapru. Bonu 30008B’s13aHi HagaBatn KonTponepy Oyap-sky iH(opmarito,
JIOKyMEHTH Ta TOsICHEHHs 0e3 3BojikaHb. Lle mpaBo 1no3Boisie oMOyncMeHy
OTPUMYBATH BHUYEPIHI JaHI JJ MEpeBipkd (aKTiB, BUKIAICHUX Y CKap3i.
BonHowac omOyncMeH He oOMeXyeTbest JHmIe mpeaMeToM ckapru. [lix wac
MpoIenypy po3rALy BiamoBimHo a0 cT. 2 OcHOBHOTO 3akoHy IIpo
JlepXaBHOTO KOHTpOJIEpa HHUM OIIHIOETHCS HE JIHINE 3aKOHHICTH [il,
a i moOpodYecHICTh, HAJNIE)KHE YNPaBIiHHA, €()EeKTUBHICTh Ta OLIA/UIHBICTH
oprany [5].

He3sanexHicte oMOyacMeHa 3a0e3Meuy€eThCsl OCOOIMBICTIO 3aXUCTY HOTO
mocajy: BOHA HE MiAmagae miJg npsaMud moiiTuyHuid BrutuB. 11{o6
3a0e3neunTH CTa0UIBHICTH POOOTH, 0CO0Y, sika mepedyBae Ha wiil mocani,
HEMOJKJIMBO 3HATH 3 HOCaIM HPOCTO 3a MOJITHYHMM pimeHHsM. Lle mMoxe
CTaTHCS JHWIIE 4Yepe3 cTaH 370poB's (pimeHHs Oimbmmocti KHecery) a6o
yepe3 HeHAJICKHY MTOBEIHKY (PIlIEHHS IIOHAHMEHIIEe TPhOX YBEPTEH UJICHIB
Kuecery) [5].

VYkpaiHCbKka MOJENb 3aKpilJICHHS aIMiHICTPAaTHBHO-IIPABOBOTO CTATyCy
oMmOyncMeHa mependayae HAsBHICTH OKPEeMOi KOHCTHTYHIHHOI HOPMH Ta
OKpPEMOTO CIeliaabHOro 3akoHy. [Ipn3HaueHHs ocoOm Ha BKaszaHy mocamy
BiZIOYBa€ThCSl 32 OKPEMHUM IOPSIKOM Ta BH3HA4a€ 4iTKI KBali(ikaliiHi
BUMOTH 110 Takoi ocoOu. Peaiizallis moBHOBakeHb y cdepl 3aXUCTy IpaB
JIOAWHUA € TIOAIOHOI 110 TOBHOBaXKeHb JIep)KaBHOTO KOHTpOJIEpA:
HEBIIKIAIHUN NpUHOM HaMBHIIMMH 0co0aMu Jiep)KaBH; HarpaBJICHHS
3BepHeHb 0 Koucrutyniiinoro Cyny VYkpaiHn 1po  BiANOBigHICTH
Koncturynii YkpaiHu 3akoHIB YKpaiHM Ta IHIIMX TPaBOBUX aKTiB
BepxoBHoi Pamu Ykpainu, aktiB [Ipesunenra Ykpainu Ta ii TioymaueHHs;
HalpaBJeHHS y BIANOBIAHI OpraHU akTiB pearyBaHHS YIIOBHOBaXEHOTO
y pa3i BUSIBICHHS TOpPYIICHb IpaB 1 CBOOOJ JIOMUHH i TPOMaIsHUHA
JUTS BXHUTTS IIAMUA OPTaHaAMHM 3aXOiB TomIo [4].

[IpoTe mpouenaypa po3risiLy akTiB pearyBaHHS 10 TIEBHOI Mipu 0OMexye
MOXITUBICTh MIIIKOHTPOJIBHOTO Cy0’€KTa HaJaTH JOKYMEHTH Ta MaTepiaid,
SKMMH MO CIIPOCTOBYBAaTHCh iH(OpMallisi y 3BEpPHEHHI, 3a SKUM
posmoyaro nepesipky. [IpoTuiexHo 0 1bOro, i3painbchbke 3aKOHOIABCTBO
HaJIa€ TaKy MOJJIMBICTh Bi/INOBITHOMY OpTaHy.

OTxe, ICHYIOYl CBOTOJHI MOJENI aJMiHICTPATUBHO-TIPABOBOTO CTATyCy
oMOyJICMEHa CHOpPSMOBAaHI Ha MiABHIICHHS ©()EKTUBHOCTI MisIIBHOCTI i€l
1ocasioBoi 0coOM Ta TMIACHICHHS MEXaHI3My 3axHCTy IpaB JIIOJWHH.
HesBakaroun Ha BIIMIHHOCTI y HpaBOBUX cHcTeMax [3paimro Ta Ykpainw,
MPOBEICHHS TOJANBIIAX HAYKOBHX JOCIIIKEHb Yy Il cdepi JOmoMoxke
BIOCKOHAJUTH IIPaBOBE pETYIIOBaHHA HOTO IisUIBHOCTI B yMOBax [ii
CHELialbHUX TPABOBUX PEXHMMIB, 30KpeMa IIOAO HAJaHHS IIpaBa OpraHy
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BIa{, MJIPUEMCTBY, YCTAHOBI Ta OpraHi3aimii HaJaBaTH BiAMOBIIHI
JTOKa3M, TI0 MiITBEPKYOTh MIPABWIBHICTh IPUHAHSATTS PIlICHHS.
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OCOBJIMBOCTI KOHKYPCHOI'O 1OBOPY HA JEPXKCIIYXBY
3A 3AKOHOJABCTBOM YKPAITHU TA PECITYBJIKH MOJIBIII

JlaBpeka-Kaiikyaina Kapina BacujiBna
cmyoenmxka I kypcy opuouunozo ¢axyrememy,
Hayxkosuii kepisnux.: Kpaiiniii [1aBio IBanoBuY
KaHOuoam 1opuoudHUX HayK, OOYeHm,
doyenm xageopu nyoiuHo2o npasa
Yepniseyvxuil Hayionanvruil yHieepcumem imeni IOpiss @edvkosuua
M. Yepnisyi, Yrpaina

JepxaBHa ciry:xk0a € BaXXJIMBUM Ta (yHIaMEHTAJIBHUM IIPAaBOBUM 1HCTH-
TYTOM OyIb-SKOi Cy4acHOi €BPOINEHCHKOI JepiKaBy, 110 3abe3neuye npode-
cilfHe BHUKOHAaHHSI 3aBJaHb, (YHKIIH JepkaBM Ta HaNaHHS SKICHUX
myOomigHNX mociyr rpoMansHaM. Came TOMy, y KOHTEKCTI IparHEHHs
VYkpaiHu 10 TOBHONpaBHOTO WieHcTBa B €Bpomeiicbkomy Corosi (mam —
€C), ocobnuBoro 3Ha4YeHHs HaOyBae aHaJi3 BIAOBIOHOTO MOCBiTYy KpaiH-
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aneHiB €C. Jocin PecnyOniku I[lonbina, momo aaMiHiCTpaTUBHO-TIPABO-
BOT'O PETYJIIOBaHHS KOHKYPCHOTO 1000pYy Ha JeprKaBHY CIIy:kOy Moxke OyTH
BUKOPHCTaHWI BITYM3HSHOIO HAyKOIO Ta MPAKTHKOIO aJMiHICTPAaTHBHOIO
IpaBa B Cy4acHUX yMOBaX.

Jobip Ha mocamu JepKCIyKOOBIIB TPOBOIUTHCS 3a KOHKYPCHOIO
MIPOLEAYPOI0, MIPOTe B YKpaiHi MiJ 4Yac Jii BOEHHOTO CTaHy i THUMYacOBO
MPU3YIMHEHO BigNoBigHO n0 3akoHy Ykpaiam «IIpo mpaBoBuii pexxum
BO€HHOro crany». Ha nanuii yac BepxoBHoro Pagoro Ykpainu npuiiHATO
3a OCHOBY 3akoHOMpoekT Ne 13478-1 mpo BigHOBIEHHS KOHKYpCIB
Ha Jiep)KaBHY CIIyO0y Ta cyx0y B opraHax MiCIIeBOTO CaMOBPSITyBaHHsI L0
€ Bumoroto [Tmany nmns Ukraine Facility Ta 000B’S3KOBHM 1HIMKaTOPOM
JIopo>kHBOT KapTH 3 MUTaHb peopMu Jep>KaBHOTO yrpaBiIiHHA [1].

[MTonbcbka MOAETh KOHKYPCHOTO BiZIOOPY AEMOHCTpYE OLIbII TpHBAIUi
Ta OararoeTanmHWi NUIAX KaHIWIATa, CIPSIMOBaHWI Ha JOTPUMaHHS
YOTUPHOX (YHIAMEHTAIFHUX TPUHIMIIB: TpoQecioHamizMy, HaIiiHOCTI,
MO3armapTiiHOCTI Ta momiTHYHOi HelTpanbHocTi. Y [Mombmii, sk 1 B YKpaiHi
MpoLeaAypa PO3MOYMHAETHCS 3 OTOJIOMIEHHS KOHKYPCY, SIKE OIPHIIION-
HIOETbCA B odimiiHux mxepenax («bronerens LusinpHoi Ciyx0m»), BOHO
MTOBMHHO MICTHUTH B c00i iH(pOpMAIIif0 PO BUMOTH 10 KaHAWIATIB, TEPMiHU
mojmadi 3asgBOK 1 mepenmik HeoOximHux mokymeHTiB. Ilicnms mepeBipku
Ha JIOCTOBIPHICTh NOAAHUX JOKYMEHTIB, IPETEHJCHTH JOIYCKAIOThCS
IO TMCHMOBOTO ICITUTY. 3a3BUYai ICIIUT CKIAJAETHCS 3 MUTAHb, SIKI OXOILTIO-
10Th TeMH, Taki sk: Korcrutyiist ITosbiii Ta OCHOBU JEPIKaBHOTO YCTPOIO,
aJMiHICTpaTHBHE TIpaBO, E€KOHOMiKa i (iHaHCH, MDKHApOJHE IIpaBO Ta
€BpOIIEICHKI IHTETpalliifHi polecu Ta podeciiiHa eTrka.

HactymHuM KpOKOM Ticiisi NHCHMOBOTO TECTyBaHHS € criBOecina
3 KOMICi€l0, 10 K01 BXOIATH (paxiBIli JepKOpraHy Ta He3aJeKHi eKCIIePTH.
lonoBHe 3aBmaHHA WHOTO eTaly — TMepeBipuTH mpodeciiiHmii piBeHb
NPETCHACHTa, HOro HAaBWYKM CIIUIKYBAaHHS, TOTOBHICTH /10 KOMaHIHOI
pobotu Ta po3yMiHHS OCOONMBOCTEH nepxaBHOI cimyx6Ou [2]. Ha 3aBep-
[IAJIBHOMY eTami HpPOBOTUTHCSA OLIHKA pPE3yNbTaTiB NMHCHBMOBOTO iCITUTY
Ta cmiBOecian. KiroyoBa BIMIHHICTH MK HalllOHATBHUMH CHCTEMaMu
[Monpmi Ta YKpaiHM moJsirac y TPUBAJIOCTI Ta ETAITHOCTI IMEpexXony Bif
CTaTyCy KaHIUJIaTa JI0 CTaTyCy JAEPXKaBHOTO CIyKOOBIIS.

VY Tlonbmyi KOHKYpPCHHH BifOip € JMIIE ITOYaTKOBHM €TarloM JUIs
MpPU3HAYCHHS OCOOM Ha BIIIOBIMHY MOCAAy JEpKaBHOI Ciryx0Ou. Ocoly
CIOYaTKy NMPHU3HAYAIOTh Ha 10Cay HAa TUMYAacOBiH KOHTPaKTHiil OCHOBI (10
3 pokiB). Y meil mepios MpamiBHUK MPOXOIUTH MIECTUMICSYHE CTaXKyBaHHS
Ta OTPHMY€E IIEBHY II0YaTKOBY MpodeciiftHy miaroToBky. IlimroroBumii
Mepio 3aKiHIYETHCS ICIUTOM, SKUH TpUiMae eK3aMeHaIliifHa KOMIiCis.
VY pa3i MO3UTHBHOTO pe3yJbTaTy Ta 32 YMOBH, IO KaHIUIAT Ma€ yHiBEp-
CHUTETCBKUH CTYIiHB, ABOPIYHUHA CTaXX pPOOOTH Ha Jep:KaBHIA CIyxoOi,
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BOJIOZIi€ IIIOHAHMEHIIIE OJIHIEI0 IHO3EMHOI0 MOBOIO, III0 € POOOYHMH MOBaMH
B €Bporneiicbkkomy Coro3i, a00 OIHIEO 3 TAKUX 1HO3EMHHX MOB: apaOChKa,
Olopycbka, KHTalChKa, ICIAHIChKA, SMOHCHKA, HOPBE3bKA, pPOCIHCHKA,
YKpaiHCBbKa, Ta HE CTOITh y pe3epBi 30pOHHHMX CHJI, KaHIHIAT OTPUMYE
KOHTPAKT Ha pOOOTY Y JIep’KaBHOMY CEKTOpi Ha HEBH3HAYEHHIA TepMiH [3].

HaromicTe y noBOeHHHMH mepiox B YKpaiHi O OCTaTOYHOI'O MpH3HA-
4eHHd Ha mocangy (ocobmmBo Ha Kateropii «A» Ta «b») mpoBoammacs
peTenpHa CrenianbHa IepeBipka BimoMocTell moao ocobu. Takum YrHOM,
akmo B llompmii kiarouoBHMM (IimeTpoM micist KOHKYpCy € mpodeciiiHa
aTecTallisl Ta JepXKaBHUH iCIHUT, TO B YKpaiHi TakuM (iIbTPOM BUCTYIIA€
AaHTUKOpYIIIiiHa Ta Oe3leKoBa MepeBipKa Ie J0 MOMEHTY (aKTHYHOTO
BCTYILy Ha I1OCay.

EdexruBHicTs onmcanux mpoueayp KoHKypcy B Ilombimi migkpiruto-
€THCS IHCTUTYLIHHOIO CTPYKTYPOIO OpTraHiB Biaau. 30KpeMa, KIIF0UYOBY POJb
Bilirpae mocaa TeHEpabHOIO AUPEKTOpa, sika Oyia CTBOpEHa came JUIs
JUCTAHIIIOBAaHHS MPOQECIifHOTO KOPITYCY BiA MONMITHYHUX (YHKIIN. 3TiTHO
i3 3akoHoM «IIpo nepkaBHy ciykOy», B YCiX OpraHax BHKOHABYOi BIaIH
(miHicTEpCTBaX, HEHTPAIIBHUX OPraHax, BOEBOJCTBAX) OyJIO 3allpoOBa/KEHO
mocagy TeHepambHoro aupekrtopa [4]. g mocamoBa ocoba miamopsia-
KOBY€ETBCS 0€3MocepeHh0 MOMITHIHOMY KepiBHUKY (MIHICTPY UM BOEBOI),
npoTe il OCHOBHOIO MiCi€r0 € 3a0e3leucHHs Oe3mepepBHOro (GyHKIO-
HYBaHHSI Ta 30€pEeKEHHS «IHCTUTYLIHHOT Mam'siTi» OpraHy HE3aJekHO Bil
3MiHM TOMITHYHUX eliT. CaMe Ha TeHEepPaJbHOro TUPEKTOpa MOKIAJACHO
00O0B'SI3KKM MIOA0 OpraHizamii MOTOYHOI POOOTH YCTAaHOBH Ta ITPOBEICHHS
Habopy kazpiB. Take CTPYKTypyBaHHS J03BOJISE BIIOKPEMHUTH ITpodeciitHnit
YPSAAOBHH KOPITYC Bijl HOJMITHUYHOTO BIUIHBY.

OnHiel0 3 KITIOYOBUX OCOONMBOCTEH MOIBCHKOI MOAET MyOIIiYHOTO
VOpaBIIHHSA € BIJKPHUTICTH O 3aIy4eHHS iHO3EMHHUX KaJpiB, IO CYTTEBO
BiIpi3Hs€e 11 Big YKpaiHCBKOi cHCTeMH. BimmoBimHO 0 MOIBCHKOTO
3aKOHOJIABCTBA, IPABO HA MPAIIECBIAMITYBAaHHS B KOPITYCi IIUBLIBHOI CITy>KOH
MaioTh He jumie rpomangsHu [lompmii, a ¥ TpoMamsau E€BPOIEHCHKOTO
Coro3y Ta IHIIMX JepKaB, SIKUM Ha MiJCTaBl MDKHAPOAHUX YTroj HaJaHO
npaBo Ha poboTy Ha Teputopii PecryOmiku Ilonpma. IIporte net qomyck He
€ aOCOJIIOTHUM: 1HO3EMIll MOXKYTh MPETCHAYBATH JIUINC HAa Ti MOCAamH, JI¢
BUKOHYBaHa poOoTa He mependavae OeznocepenHpoi abo ormocepeaKoBaHOT
y4acTi y 31ificHeHH] MyOIiYHOT BJIaJM Ta BUKOHAHHI (DYHKIIH, CIIPSIMOBaHUX
Ha OXOpOHY TOJIOBHHX IHTepeciB JepkaBH. KOHKpETHHMH mNepeik Takux
1ocaji y KOXHiil ycTaHOBI BU3Ha4ae il reHepalbHUI IUPEKTOp 3a 00O0B'S3-
KOBUM IIOTOJDKCHHSM 13 KepIBHUKOM HHUBLIBHOI cinyx0u. Kpim Toro, kxpu-
THYHOK YMOBOIO JUIA iHO3EMHOTO KaHAWAATa € BiIbHE BOJOIIHHS IOJIb-
CHKOIO MOBOIO, TIATBEPKEHE BiAMIOBIAHUM OQIIifHIM TOKyMEHTOM [5].
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HatomicTs B YkpaiHi miAXig A0 [BOTO MUTAHHS 0a3yeThCs HA MPHHITAIIL
HalliOHAIBHOI BHUKJIFOYHOCTI. 3rifiHo i3 3akoHoM Ykpainu «IIpo nepkaBHY
Ciry’kOy», Jlep)KaBHUM CIIy>KOOBIIEM MOXe OyTH BHKIIOYHO TPOMaJSTHUH
VYxpainu. lle mosicHIoeTbCS HEOOXIJHICTIO TapaHTyBaHHS O€3IEKH, Hallio-
HAIBHUX IHTEpeciB Ta 3a0e3ledeHHs Oe3MoCepeqHhOTO 3B’A3Ky MiXK Iep-
JKaBOIO Ta ii amapaToM. BiAmoBigHI 3MiHA MOJIIHBI 32 YMOBH SKIIO YKpaiHa
CTaHe OBHONPaBHUM WieHOM €C.

VY xoHTeKCTi peopMyBaHHS BITYN3HAHOI CHCTEMH KPUTHIHO BaYKITHBOTO
3HaueHHA HaOyBae 3aKOHOMPOEKT Ne 13478-1, TOIOBHOIO HOBAIIEIO SIKOTO €
MOBHE CKaCyBaHHs CIIPOIIEHOI NpOLenypH NpU3HA4YeHHS Ha Tocagu 0e3
KOHKYPCIB Ta 3000B'sI3aHHSI TPOBECTH MMOBHOLIIHHI KOHKYPCH Ha BXK€ 3alHATI
B Takuil crnoci® BakaHCii mpoTsrom BepecHs — nucromana 2026 poky.
JIoKyMeHT 3anpoBaKye MPiOpUTETHE IPaBO HA MIPU3HAUYEHHS JJIsl BETCPaHiB
BIfHM 3a YMOBHM iXHBOI BIJNOBIIHOCTI NpodeciiiHMM BHMOram, a TaKoX
CTBOPIOE CHCTEMY KaHIWJIATCBKOTO pPE3epBY Ta «Kap €pHHUX JIiTiB»
JUTS CITY>KOOBIIIB i3 BITMIHHAMU OIliHKam# [6].

OTXe, MICYMOBYIOYH pPE3yJibTaTH IOPIBHAIBHOTO aHali3y OcCOoO0Iu-
BOCTEH KOHKYPCHOTO J000pY Ha Aep)kaBHY ciykO0y B YkpaiHi Ta PecmyOmirti
[Tospma, ciig KOHCTATyBaTH, IO MOJIbChKA MOJIEb MOOYJ0BaHA Ha 3acafax
rbokoi mpodecionizamii Ta IHCTUTYHIHHOTO 3aXUCTy BiA TOJITHYIHUX
BIUIMBIB. BpaxoByrouM €BpoOiHTErpaliiiHi IparHeHHs HaIoi Aep)KaBH,
nocein [onpnyi € HEeoOXiMHMM IHCTPYMEHTOM peOpMyBaHHS JUIsl iMILIe-
MeHTallii B YKpaiHChKe IpaBoBe IoJie. 30KkpeMa, YKpaiHi JOIIBHO TpaHC-
(opmyBatn mpouec BCTyIy Ha ciyxOy B TpuBally mnpodeciiiHy cepTH-
¢ikariro, sKa BKIIOYaTHME OOOB’SI3KOBE CTAXXyBaHHS Ta (iHAIBHUHA Jiep-
JKaBHUHM 1CITUT BXKE IIICNISl HEPBHHHOTO BinOOpy, IO 3a0€3MeYUTh BUILY
a/IalTOBAaHICTh HOBUX CiIy>k00BHiB. OKpeMy yBary CiiJ NPUIUTUTH TOCH-
JIeHHIO poii Tpo(eciiHOTO MEHEPKMEHTY uepe3 YTBEp/DKEHHS ITOCaIH,
aHAJIOTIYHOI TeHepabHOMY AupekTopy B [lombmii, 321 YiTKOTO BiTOKpeM-
JICHHA aJMiHICTPAaTUBHUX MPOIECIB Bi HOMITUIHHUX PIlICHb.
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MYHIINUAIAJIBHI TIPABA JIFOAUHHA B CUCTEMI IIPAB
TA MEXAHI3MI PEAJIIBAIII ITYBJITYHOI BJIA/IM B YKPAIHI

JIsamok Ouaekciii FOpiiioBuy
OOKMOp 10PUOUYHUX HAYK, OOYEHM,
3a8idysay kageopu oepaicasHozo 6yOiBHUYMEA
Hayionanvnuti opuouunui ynisepcumem imeni Apocrasa Myopozo
M. Xapxis, Ykpaina

Cucrema mpaB JIIOAWHHE € 0araTOMaHITHOIO Ta Pi3HOACHEKTHOO, BKIIIO-
Yalo4M Kiacuikaliiro mpas 3a rajy3sMH IpaBa i Mexax sIKoi 3iHCHIOEThCS
iX cucreMaTH3alis 3a PI3HUMH KPUTEPisIMU. Y 3B’S3Ky 3 UM, B JIOKTPHHI
Teopii mpaBa HaBOAATHCS Pi3HI KiIacU]ikalii mMpaB JIOJMHHU, 30KpeMa, Ha:
1) dbyHDaMeHTampHI Ta MOMOMIXHI; 2) OCOOWCTI, TONITHYHI, COIiaJbHI,
E€KOHOMIYHI, KYyJbTYypHi; 3) JIOAWHU Ta TPOMAaIsHWHA;, 4) HETaTWBHI Ta
MO3UTHBHI; 5) 3aranpHi Ta cremianbHi [3, €. 150-152]. Cxmanny kmacudi-
Kalil0 TpaB, B SKy 3aKIaJeHO OO0 €KTHHH MNPHHOWN X CHCTeMaTh3allil
HaBomuTh B.O. Kotiok, BmOkpemimtoroun (iswmyHi (KUTTEBI, BiTalbHI),
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ocoOucTicHI (HeMalHOBI), €KOHOMIYHI, MONITHYHI, KyJbTYpHI, TpOMaJsiH-
CBbKi, COLiaJbHI, EKOJIOTIYHi, TPYyJOOBI Ta CcIemialnbHI IOPUINYHI MpaBa
[1, c. 371-372]. Ha nHam mnornsn, Taka kiacudikaimis 3minrye pisHi
BUJIY TIPaB.

BopaHouac, TEOpETHKH MpaBa 4acTo HE BHOKPEMIIIOIOTH JETalli30BaHOI
CHCTEMH TIpaB, fAKa OM Oa3yBajach Ha MPEIMETHIA MiIBIOMYOCTI KOXKHOI
ramy3i TIpaBa, IO periaMeHTye Taki mpaBa. Mosa iine mnpumipom
Mpo [WBUIBHI, TPYAOBI, €KOJOTI4HI, KPUMIHAJBHI, aaMiHICTpaTUBHI
(ympaBmiHCBKi), MOAATKOBI TOmO TpaBa. Take pPO3MEXyBaHHA IPOBECTH
JIOCUTH CKJIaTHO, TOMY IIIO TMEPIIOKEPEIOM MPABOBOI perjiaMeHTallil BCiX
mux mpaB (IX OCHOBOIO), € IpaBa KOHCTUTYILiHHI. BuokpemienHs ix
OKPEMHM €JIEMEHTOM CHCTEMH IpaB OyJie MaTH JIOT1YHUI MIEPETHH 3 IHITMMHU
rajly3eBUMH IIpaBaMH, 10 HE JIMIIE YCKJIQJAHUTB MOPSIOK 3IHCHEHHS TaKol
knacudikanii, a i pesynbrar ii He MOXHa Oyzne BBaKaTH IOBHOIO MipOIO
JIOCTOBIPHUM 1 KOPUCHHM.

CaMe 1i MipKyBaHHS CTaBIATH il CYMHIB JOIUTBHICTh Ta «IOPUAUIHY
YHCTOTY» BHOKPEMJICHHS CHCTEMH «MYHIIWTIAIGHHX MpaB», NepeBaKHA
OUTBIIICTh SKMX MAIOTh KOHCTHUTYILIWHE MIATPYHTS, a OTXKE, € KOHCTHTYIiN-
Humu. Sk BipHO 3a3Havae II. JIt004eHKO, BaXKIHMBOIO XapaKTEPHUCTHUKOIO
MYHIOUTIAJBFHUX TpaB Ta cBOOOX € Toil (hakT, IO y CBOIfl HOpMAaTHBHIM
OCHOBI BOHU MalOTh KOHCTUTYLIHHUI 3MICT 1 KOHCTUTYLIHUI piBEHb CBOTO
FOpUANYHOTO 3akpimienns [2, ¢. 160]. PossuBatoun i morsiau, C. Cepbo-
riHa poOUTh BUCHOBOK, IO 32 CBOEIO IOPUIMYHOIO MPHUPOIOI0 MYHIIUNAIBHI
mpaBa 0COOM HE € CaMOCTIMHHMH IIOJ0 KOHCTUTYIIHHHX TpaB i CBOOO,
a € IX CKIaJOBUMH ejeMeHTamMu abo Moaycamu, TOOTO crocodamu ix
iCHYBaHHS B MyHIL[HIIATbHO-TIPABOBHX BimHOCHHAX [4, €. 19-20].

ToMmy €IuHOK, HA HAII MOTJAN, (HOPMAIBHOK YMOBOIO JUISI BHOKPEM-
JeHHA [WX TIpaB, € jmme cdepa X peamizamii — MyHINHIanpHa cdepa
(cepa micrieBoro caMoBpsyBaHHsS). BoHa Oe3mepedHo BIUTMBAE HA Xapak-
TEep Ta 3MICT WX IpaB, OO0 BAMAara€ OKPECICHHA iX MicHg y 3araibHii
CHCTEMI TIpaB JIFOJUHHU i TPOMaITHIHA.

Lle MOXITMBO 3pOOHMTH 3 YpaxyBaHHSIM BHILEHaBeJICHOI HaMH Kiacui-
Kalil mpaB JIIOAWHM, IO BUKOPUCTOBYETHCS B JIOKTPHHI Teopii IMpaBa
Ta 3aIpOIIOHOBaHA HAaYKOBISIMU IOPUIAMYHOTO YHiBepcuTeTy. Tak, MyHiIm-
NajbHi 1paBa He € (pyHAaMEHTaJbHUMH, a HaJeXaTh 70 JOMOMDKHHUX IPaB.
CamMe 1i mpaBa 3a0e3MEUyrOTh peallizalliid Ta 3aXHCT OCHOBHHX IIPaB,
CTBOPIOIOYM JIOJATKOBI COIiajbHI TapaHTii. Binbmie TOro, BOHHM Binpi3-
HSIOTBCS CBOEIO TEPUTOPIANBHICTIO (JIOKAMIWHICTIO), TOOTO, IIe Taki MpaBa,
SKi MarTh chenudiky peamizamii B MeXax pi3HHX aIMiHICTpaTHBHO-
TEPUTOPiaIbHAX  OAMHHIb, YH IHIIHX TEPHTOPIATBHUX  YTBOPCHb,
SIKI BAKOPHCTOBYIOTBCS 3 METOIO 3[IHICHEHHS YIPaBIiHHS KPaiHOIO.
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Sxmo Opaty HacTynHy Knacuikariiro nmpaB Ha HONITHYHI, €KOHOMIYHI,
colianbHi, KyJIbTypHi, TOIIO, TO MYHILIMNAIbHI NpaBa (aKTHUYHO PO3IO-
pOIIeHI MK KOXHHM BHJOM BKazaHMX mpaB. ToOTo BoHHM OyBarOTh
1 TPOMAIIHCEKHMH, 1 TONITUIHUMH, 1 E€KOHOMIYHHUMH, 1 KYJIbTypHHMH.
30KkpemMa, 10 TPOMAaIsIHCHKMX TIIpaB CIiJ BIZHECTH «IPaBO Ha Yy4acTh
y MICIIEBOMY CaMOBpSAyBaHHI», «IpaBO Ha 3BEPHEHHS IO MICLEBHX
OpraHiBy», «IpaBO Ha iH(OPMAIIIO MPO MiSUTBHICTH MYHIIUITATBHOI BIAII,
«mmpaBo Ha cBOOOIy TMepecyBaHHS Ta BUIBHUI BHOIp MiCISI PO>KMBAHHS.
Oppa3y cimig 3a3HaYMTH, OO0 HU3KAa TPOMAISHCHKUX IIpaB 0arato B 4OMY
KOPECIOHAYIOTh HOJITHYHUM IpaBaM. KIIFOUOBHM BIAMIHHHUM YHHHHKOM
€ Te, IO TPOMAJHCHKI TpaBa HaJEXKaTh yCIM JIIOJASM BiJ] HapODKEHHS,
HE3aJIeKHO BiJl TPOMaSHCTBA, a TOJIITHYHI NTpaBa HaivyacTille MaloTh JINIIE
TPOMaJISTHU KOHKPETHOT JAepIKaBH.

Jlo NONITHYHMX THpaB Ha MICHEBOMY pIBHI CIiJ BiJHECTH, 30KpeMa,
«mpaBo obupatr i OyTH OOpaHWMMH [JO MICHEBHX pajJ Ta Ha MOcamy
CITBCBKOT0, CEJMIIHOTO, MiCHKOTO TOJIOBH», «IPaBO HA y4acTh y MiCIEBUX
pedepeHayMax», «IIpaBo Ha y4acTh y 3arajJbHHX 300pax >KHTETiB», «IPaBoO
HAa MHpHI 3i10paHHS Ta MITHHTH», «IpaBo (OPMyBaTH OpPraHH CaMoO-
opraizarnii HaceleHHS», «IpaBO Ha CIyxkOy B opraHax MiCIIEBOI'O CaMO-
BPS/IyBaHHA», «IIPaBO Ha MICLEBY IHIIIaTHBY», «IIPaBO Ha TPOMAICHKi
CIlyXaHHS», «IpaBo OyTH NPUCYTHIMH Ha 3aCiJaHHIX OpraHiB MiCLEBOTO
caMmoBpsiAyBaHHS» Tomo. Oppa3dy 3a3HAauMMO, LIO0 HaMH [O3HA4YeHO
Ha HEBHUYEPIHOCTI MEpEeNiKy TaKHX MpaB, 3 ONIAAY Ha MOXIHBICTH iX
PO3LIMPEHHs K Ha 3aKOHOJABYOMY piBHI, Tak 1 Hi piBHI aKTiB OpraHiB
MicueBoro camoBpsiayBaHHS. Lle poOWTh cucTeMy MyHIIMNAIBHUX IIpaB
0araToMaHITHOIO Ta TMHAMIYHOIO.

Jl0 eKOHOMIYHHX MYHIITUTATBHAUX MPaB CIIiJ BIAHECTH, 30KpeMa, «IIpaBo
Ha KOPUCTYBaHHS 00'€KTaMH KOMYHAJBHOI BIACHOCTI», «IPaBO Ha y4acTb
y IDTaHYBaHHI Ta PO3MOJLTI KOIITIB MiCIIEBOTO OFOKeTy», Tomo. [lo uncna
COLiaTbHAX MYHIIUIAIBHIX MPaB HAIEXKATh «IIPABO HA COI[IabHIHA 3aXHCT
3 OOKy OpraiB MICIICBOTO CaMOBPSAYBaHHS (JOTOMOra, IO HAJA€ThCA
32 PpaxyHOK MICLIEBOIO OIO/KETY)», «IpaBO Ha OXOPOHY 310pOB'A,
mo 3a0e3neyuyeTbesi KOMYHAIBHHUMH 3aKiaJiaMu», «IpaBo Ha Oe3redHe
JUIL JKUTTSI 1 37I0pOB'SL JIOBKUUI», «IpPaBO Ha JKUTIO». KynbTypHHUMH
npaBaMH Ha MICIIEBOMY piBHI BHCTYIAIOTh «IIPAaBO Ha OCBITYy B KOMY-
HaJIbHUX 3aKJIafax», «IPaBo Ha y4acTb Y KyJbTYPHOMY JKUTTI (KOMYyHalbHI
KIyOW JO3BLLISL, TOIIO)», «IIPaBO HA BUKOPUCTAHHS MICIEBUX KYJIBTYPHHX
3M00yTKiBY TOIIO.

BopaHouac, Xo4eMO 3BEpHYTH yBary, IO BiJHECEHHs BiIIIOBIIHUX IpaB
IO TIEBHOTO BUJAY 4YacTO € JUCKYCIHHMM 1 HeomHO3HayHUM. [Ipumipom,
B.B. KpaBuenko ta M.B. IliTmmk mpaBo Ha OCBiTy, sike 3a0e3MedyeThCS
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JIOCTYIHICTIO 1 0€30IIaTHICTIO OCBITH Y KOMYHQIBHHX HaBYaJbHUX 3aKia-
Jlax BITHOCHUTH HE JI0 YHCIIA KYJIBTYPHHX, a JI0 YHCIIa COLaNbHUX MPaB.

Kpim TOr0, HE MOXKHA OJTHO3HAYHO BiJTHECTH MYHIIUIAIBHI IpaBa TiTbKU
JI0 TIpaB JIFOJWHU Y4 JI0 TIpaB rpoMajsHuHa. Ha cydacHoMy erari po3BHTKY
dopM nmemokparii ydacTi, MepeliKk MYHINWMAIGHUX IIpaB TpOMaJsSTHHHA
3Ha4YHO po3mmpuBcs. [Ipyu 1IbOMY BiH pO3IIMPHBCS SK pa3 3a PaXyHOK IpaB
JMIOAWHHW, peai3amiss SKkux Oyma oOMeXeHa NPHUHANSKHICTIO o0codu
0 TpoMansgHCTBAa YKpaiHU. 30KpeMa, ITOCHTh aOCTpakTHE MOHATTS ‘“KH-
Tenp’ Ta TpaBa, AKI 3a HUM 3aKPIiIUTIOBANHCSA 3aKOHOJABCTBOM, OyJIO
OOMEXEHO CTaTycOM TIPOMAJSHCTBA. TakuM MiAXOJOM 3aKOHOIABEIb
«IIAKOPEryBaBy MpaBa jKUTEJs K JIIOJJMHU Ta 3BiB 1X 10 NpaB rpOMajssHUHA.
BonmHowac, 3anmmmiuchk 1 Taki mpaBa, SKi HE MICTATH OOMEXEHb II0
TPOMAJSIHCTBY 1 IpUTaMaHH1 OiIbII IUPOKOMY KOJIy OCi0, IO Ja€ MiICTaBh
BIZIHECTH IX JI0 NIPaB JIFOIMHH.

[Ipu mpoMy IikaBO, IO HU3KAa MYHIIUIIATBHUX IPaB HE € IHIUBIAY-
ATPHAMH, a BHKJIIOYHO KOJICKTHBHHMH. Tak, JUId MPOBEACHHS 3aralbHUX
300piB, 3aKOHOJABCTBO YACTO BH3HAa4Yae KBOPYM, TOOTO MIiHIMaIBHO
HEOOXigHY KITBKICTh 0Ci0, SKi MalOTh B3STH B HUX Y4acTh U TOTO, II00
BOHHM BBa)XXAJIMIChb TAKMMH, IO BiAOyIHCA. AHAJIOTIYHOIO € BUMOTa IS
3MiACHEHHS MiCIeBOl IHII[IaTWBH, TPOMAACHKUX CIyXaHb, MiCIEBOTO
pedepenaymy. BoaHovac, Aeski mpaBa BUCTYIAIOTh CYyTO 1HIUBIAYaIbHUMH,
30KpeMa, IPpaBo Ha CIy)O0y B OpraHax MiCLEBOI'O CaMOBPSIyBaHHs, IIPaBO
oTpuMyBaTH iH(pOpMalifo Npo cebe BiJ OpraHiB MICHEBOTO CaMOBPSIIY-
BaHHA. € HHM3Ka KOMIUIEKCHHX IIpaB, SKi MOXYTb 3/iHCHIOBATHChH SIK
IHIMBIYaJIbHO, TAK 1 B IPYII (KOJIEKTHBI), HAITPUKJIA]], 3BEPHEHHSI.

[MpoBenenunit anamiz MyHIIMNAJIBHUX IpaB B CHCTEMI IIpaB JIIOAWHU
JO3BOJISIE BUCHYBATH, IO Ha CHOTOJHI HE MOXKHa JOCTOBIPHO BHPILIMTH
MUTAHHS TTOKOJNIHHSI MyHIOWOANHUX 1paB. CaMe po3yMiHHS MYHIIHTIATb-
HHX IpaB SK CHCTEMHM MpaB, sfKa BKIIOYae B ceOe MpaBa Pi3HUX HOKONiHb,
HE J03BOJISIE€ BITHECTH X 10 KOHKPETHOTO ITOKOJIIHHS IIPaB.

BaxxnnBe 3HaUeHHS Mae poJib MyHIIUIIATBHAX TIPAB Y MEXaHi3Mi peai-
3amii myosiuHoi Braau. TyT MOXKHa BHOKPEMHUTH JEKUIbKA OCOOJIMBOCTEH
Takoro BIUIMBY. [lo-mepiue, cucremMa WX NpaB MEPEBAKHO peallizyeThbes
Ha JIOKQJIEHOMY TEPHTOPiaJIbHOMY PIBHI 1 JOCUTh YaCTO MICTUTHCS B HOpMax
JIOKAJIBHUX MPAaBOBUX AaKTiB (IPUHHSATHX BIANOBIIHUMH OpraHaMH Miclie-
BOTO CaMOBPSIYBaHHS) — CTAaTyTax TEPUTOPiaJbHUX IPOMaj, periaMeHTax
MICHEBUX paj, OKPEMUX MOJOXKEHHSAX, NpaBWiIax UM IHCTPYKLIsX,
3aTBEP/DKCHUX PILICHHAMH pajJl Y¥ iX BUKOHABUMX opraHis. L{e cBimuuTh 1po
Te, MO IX peawi3allis i 3aKpIIUTIOETBCS 1 ETaMi3yeThCs Ha IMiI3aKOHHOMY
nmpaBoBoMy piBHI. [lo-mpyre, mepeBakHa OINBIICTE MYHIIUITAJHHUX TIpaB
€ TpaBaMH KOJEKTHBHHMH, TOOTO HaJjeKaTh 1 3MIHCHIOIOTHCS IEPBUHHUM
Cy0’€KTOM MICLIEBOTO CaMOBPSAYBAaHHSI — TEPUTOPIaIBHOIO TPOMAIOIO.
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[Mpu wpoOMy iHINIATOPOM aKTWBI3allii peaii3alii BiIMOBIIHOTO MYHIIH-
MaJbHOTO TIpaBa 4YacTo BHCTYHNae 1 camMa TEpUTOpiajbHA TIpomana
1 BIAMOBIMHI iHII Cy0’€KTH MICIIEBOTO caMOBpsayBaHHs. [lo-Tperte, cimif
KOHCTaTyBaTH, IIO IepeBakHa OUIBIIICTh MYHIIUIIAJBHUX I[PaB peai-
3yIOThCSA 32 PIIICHHSIM CcaMe OpraHiB MICLHEBOTO CaMOBPSIYBaHHSA, IO
CBIUUTH TIPO PIBEHh AKTHBHOCTI TEPUTOPiabHOI TpoMaad 1 ii 3aIikaB-
JEHOCTI y BHPIMICHHI NHTAaHb MICIEBOTO 3HA4YeHHA. ToMy 3ailydeHHsS
JKUTETIB OO0 peamizamii iX MyHIIUMATbHUX IpaB YacTO BHKOPHCTOBYETHCA
OpraHaMy Ui BUKOHAHHSA NEBHOTO 3aKOHOJABYOTO iMIIEpaTUBY, abo Is
JIOJATKOBOT'O MMIAKPIMJICHHS BJIACHOI MO3WIIIi 3 NMEBHOrO MUTaHHSA. Takwii
IUIMB Ha MEXaHi3M peaizalii MyHIIUNalbHUX MpaB 3 OOKy OpraHiB
MICIIEBOTO CaMOBPSIyBaHHsI 4acTO MOXE HOCHUTH €IIEMEHTH BiJICyTHOCTI
TPaHCIIaPEHTHOCTI Ta MPaBOBOT BU3HAYEHOCTI.

TaxkuM unHOM, MYHIIMITANIBHI ITpaBa IX cucTeMa Ta crenudika peamizarii
BUCTYNAIOTh BAXJIMBHM €JIEMEHTOM MEXaHi3My 3IifiCHEHHS MicLeBOro
CaMOBDSIYBaHHs, IEPIIOOCHOBOI B3a€MOJii JKUTENIB 3 OpraHaMu
MICLIEBOTO CaMOBPSIYBaHHS Ta JEp)KaBHOI BIagM Ha MICISX, BaXKIHBHM
IHANKATOPOM e(eKTUBHOCTI 3iHCHEHHS MYyHIIIUITATHHOT BN B IITIOMY.
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BHYTPIIIHI PET'YJISSTOPHA TPO®ECIMHOI MOBEIIHKA
IOPUCTA: CYUACHI TEOPETUKO-IICUXOJIOI'TYHI ACITEKTH
TA IPAKTUYHI BUMIPU

Meaenko O. B.
doyenm xageopu nyoniunoeo npasa,
Yepniseyvkuii Hayionansrul yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

Tpanchopmariiiai mpomecu B Cy4acHid NpaBOBi CHUCTEMi BHCYBalOTh
NPUHIUIIOBO HOBI BHMOTH 10 TpodecioHaNi3My, NpPaBOCBIOMOCTI Ta
0COOMCTICHHUX sIKOCTEH NpaBHUKA. EdexkTHBHICTH (QyHKIIOHYBaHHS 1HCTH-
TYTIB PaBOCYALS, alBOKATYPH Ta IPAaBOOXOPOHHUX OPTraHiB Oe3mocepeHpo
3aJICKUTH BiJl BHYTPIIIHIX CHOHYKAJIFHUX CHJI Ta TICHXOJIOTIYHOI CTIHKOCTI
Cy0’€KTiB FOPUINYHOI TiSUTBHOCTI.

Crenndika OPUIMYHOT isTIBHOCTI BHUCYBae 0 (axiBIsl KOMIUIEKC
TUHAMIYHUX BHMOT, Cepel SKHX KIIOYOBE Miclle IOCigae BOJOMIHHSA
PO3BHHEHUMH TIPO(deciiiHO 3HAYYMUMHU SKOCTSIMH OCOOMCTOCTI IpaBHHKA,
SKI JTO3BOJISIIOTH THYYKO aJalTyBaTHUCS JI0O YMOB BHCOKOI'O IHTEJEKTY-
aNBHOTO Ta EMOIHOrO HaBaHTakeHHs. Jlo HUX HanexaTh NpogeciiHo-
TICHXOJIOTIYHA OpPIEHTOBAHICTh, BUCOKA TCHXOJIOTIYHA CTIHKICTh Ta PO3BH-
HEeHI BOJIbOBI SIKOCTi, 30KpeMa BMIHHS BOJIONITH COOOI0 B CKJIaJHHX
CHUTYallisIX, CMUIUBICTH, MY>KHICTb 1 PO3yMHa CXMIIBHICTB JI0 PU3UKY B MEXax
npaBoBoro momsi. OKpiM IbOTro, Cy4acHi JIOCIHIJZHUKH aKIEHTYIOTh Ha
BaXXIMBOCTI KOMYHIKaTHBHOI KOMIIETCHTHOCTI: BMiHHI IIBHIKO BCTaHOB-
JMOBAaTH KOHTAaKT, 3aCTOCOBYBAaTH IIM(POBI Ta MemIaTHBHI TEXHOJOTII,
MIATPUMYBATH JOBIpAMBI B3a€MHHH 3 PI3HAMH KaTETOPIsIMHA ITIOACH,
3/IaTHOCTI €KOJIOTTYHO BINIMBATH HA. HeBia'€MHOIO CKIIQMOBOIO € MMi3HABaJIbHI
SIKOCTi: TIpodeciiiHa CIIOCTEePExIINBICTh, aHATITUYHA YBaXHICTh, pO3BUHCHA
nam'sTh, TBOpYa YysiBa, PO3BHMHEHA IPaBOBa IHTYIIis, IIBHIKICTH peakIil
Ta CXWIBHICTh JI0 HAmpyXeHOoi po3yMoBOi poOoTH. DopMyBaHHS LUX
XapaKTEPUCTUK € TPUBAJIMM MPOLIECOM, Jie MOTHUBAILlisl BUCTyNae 0a30BUM
KOMITOHEHTOM, IIO MICTUTH y co0i moBary a0 poOOTH IpaBHHKA, JIIOOOB
Q0 ictuHHM, npodeciiiHnii 000B’SI30K, MaTPIOTH3M, MPAarHEHHS O CIIpaBe-
JIUBOCTI, COI[aJIbHO-I[IHHICHI Opi€eHTaIlii Ta BUCOKHH pIBEHb MPaBO-
cBigoMocri. Jlumre ajekBaTHa MpaBoBa MOTHUBAIlis 3a0e3Medye CTiiKy Iiie-
CIPSMOBAHICTh JISUTBHOCTI, TOAI K yci (opmu mpodeciitHoi nedopmartii
OB ’s13aHI HacamIepen 3 ii Jerpajamicro, AECTPYKIIE IIHHICHAX Opi€H-
THPiB 200 EMOIITHIM BUTOPAHHSIM.
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Y CTPYKTYpi FOPUAMYHOI HisUTHHOCTI MOTHB BUCTYHA€E K Oe3mocepeHs
CHOHYKaJIbHa CHJIa, IO Cy0’€KTUBHO IEPEXHUBAETHCS NpaliBHUKOM. KBai-
(hikoBaHMI IOPUCT, PO3YMIIOYM COIIaIbHY 3HAYYIIICTh CBOEI mpodecii
Ta B3a€EMO3B’SI30K MPABOBUX SBUIL, (JOPMYE B MPOLIECi HABYAHHS il IPAKTUKH
CKJIaIHUI KOMIUIEKC TOTpeO, iHTepeciB, igeaniB i mepekoHaHb. OcobamuBy
pOIB TYT BIAIrpaloTh TparHEHHS IO CIPABEIUIMBOCTI, JIFOOOB IO iCTHHH,
BiTIyTTA O0OB’S3KY, MAaTPiOTH3M Ta IiHHICHI opieHTamii. L1 chepa € nuna-
MIYHOIO 1 MiJ] BIUIMBOM 30BHIIIHIX (akTOpiB (OJHOMAHITHOCTI OOOB'S3KiB,
XPOHIYHOTO CTpPECy 4YH COLIOKYJIBTYPHOTO THCKY) MOXe abo BIOCKO-
HAJTIOBATHUCS, 00 TpodeciiiHO BUTOPATH.

MOTHB y IOpHIMYHIN AISUTBHOCTI PO3TIISIAETHCS K CTiliKa 0COOHMCTICHA
BJIACTHBICTh Cy0'eKTa, siKka BMilllye B ce0Oe akTyanbHI IMOTpeOM Ta HaMipu
BYMHUTH [if0, BKJIIOYAIOYM BHYTPIMIHIO CIIOHYKY 10 HEi. CTpyKTypHUMH
KOMITOHEHTaMH MOTHBY BHCTYNAlOTh NOTpeOm, it (obpa3 mpeamera,
3ATHOTO 3aJOBOJIGHUTH TOTpe0y) Ta «BHYTPILIHIA (LIBTP» 0COOHCTOCTI
(MOpanpHHIA KOHTPOJIB, OIiHKA CHUTYAaIlil, MOKIMBOCTEH, IHTEPECiB, HAXUIIIB
Ta piBHS JIOMAaraHsb).

JocmimKkeHHsIM TUTaHHS MOTHBIB Ta MOTHBAIIi MPaBHHUKIB y KOHTEKCTI
BUKJIIKIB CBOTOJICHHS AaKTHBHO 3aliMalOTHCS IPEACTaBHUKU CY4acHOi
opuangHOI rcuxonorii Ta ¢inocodii mpasa (O. barmypka, O. 3eMisHCEKa,
M. Jokasa, C. Ocamma, A. Kiguba, O. Tkauenko, M. IlleBueHko,
JI. Ulynera) [1, 2, 3, 4, 5, 6]. Ilcuxonoris mpodecioHaizMy B Cy4acHUX
HAYKOBHX pealisix mnependavyac He JIUIIE HasBHICTH TEOPETHYHUX 3HAHb,
a ¥ rimOoKe LiHHICHE CTaBJIEHHS IO Tpalli, a TAKOX BUCOKY MOTHBAaLiHY
TOTOBHICTh 3IHCHIOBATH [ISUTBHICTh y MIHIUBOMY COLIOKYJIbTYPHOMY
CEepeIOBHIII Ta 32 EKCTPEMAJIBHUX, YACTO CTPECOBHUX YMOB.

MoTHBH Ta MOTHBALis € CKIAJHAMH IICUXOJOTIYHUMH (HSHOMEHAMHU,
SKi CYTTEBO BIUIMBAIOTh Ha TPYAOBY MISUIBHICTH JEOJHHH, IIO 3YMOBIIIOE
HEOOXiTHICTh BU3HAUCHHS iXHBOTO MICII B CTPYKTYpi IOPHIUYHOI Tpak-
TUKA. 3a Cy4acHUMH KIacH(iKaIliiMH, MOTHBH IOPHAWNYHOI TisIIBHOCTI
IUIATBCS HA TPU B3a€MOIIOB'S3aHI TPYNMU: MOTHBU TPYAOBOi MisIIBHOCTI,
MOTHUBH BUOOpY npodecii Ta MOTHBH BUOOpY Micus podortu. s cucrema nie
KOMIUIEKCHO, OCKIJIbKH 3arajibHi CIIOHYKH JIO Tpalli BeIyTh A0 (hOpMyBaHHS
MOTHBIB BHOOpY mpodecii, a ocTaHHI 3yMOBIIOIOTh BHOIp KOHKPETHOTO
poGodoro wmici. 3BaKalOUW Ha Te, L0 IOPHIMYHA Tpans BiApi3HAETHCS
BUKOHAHHSIM BEJIMKOI KUIBKOCTI PI3HOM@HITHUX Ta HECTAHJApTHUX 3aBJIaHb,
B)XJIMBUM KpHTepieM ii BHOOPY € BIINOBiAHICTH 3ai0HOCTEl 0coOMcTOCTI
BuMoram mpocdecii. [lo HaWOUTBII XapaKTEpHUX MOTHBIB BHOOpPY
IOPUANYHOTO (haXy HalekaTh YCBIMOMIICHHS HEOOXITHOCTI 3aXHCTy IIpaB
i cB0oOOI 0COOMCTOCTI Ta 30EpeKEHHS BIACHOCTI, TOCTPE IOYYTTS
CIPaBeNTUBOCTI, TIAMOOKHMIA 1HTEpeC OO0 MpaBUX IPOLECIB, OPUAMIHOI
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MPaKTHKH, TPECTIDK mpodecii, HacliayBaHHS CIMEHHOI TpaauIii, a Takox
MarepianbHi MipKyBaHHSI.

[MpuiHATTS pilIeHHS 100 BHOOPY KOHKPETHOTO Micls poOoTH
BHU3HAYAETHCS B3a€MOJIIEI0 30BHIMIHIX 1 BHYTPIMIHIX ()aKTOPIB, SKi OMiHIO-
IOTHCS JIFOAWHOKO KPi3b «BHYTPIMIHIA QiIBTpP» i IICHXOIOTIYHOT TOTOBHOCTI,
iHTepeciB Ta cxmibHOCTeH. OmiHKa 30BHIIHBOI CUTYallii BKIIOYA€ BETUIUHY
3apo0iTHOI TUIATH, TUTBIH, HASABHICTH KOPCTKOTO abo BiIbHOTO rpadika,
HAAIWHICTh 1 TPECTHK yCTAaHOBH, MIpy BIANOBITaIBHOCTI, IICHXOJIOTIYHHAN
KIIiMaT y KOJIEKTHUBI Ta CHCTEMYy 3a0XO4eHb 1 mokapadb. Lli ememeHnTH
PO3TaIIOBYIOTECSI HE B CYBOpIH iepapXiuHiii 1moOyIoBi, a BIINOBIAHO IO
OpieHTaLiHUX O4YiKyBaHb KOHKPETHOI JIIOJMHH, Jie MaTepiajibHa CKIIaI0Ba,
KOM]OPT, IpECTHK 1 camopeanizalis MOXKyTb 3MiHIOBATH CBiil IPIOPHUTET.

BennunHa 3apo0iTHOI TUIaTH  BUCTYNAE IPOBIIHUM  €JIEMEHTOM
MarepialbHOi MOTHBALIl, MiJ| SIKOI0 PO3yMIiIOTh NMPAarHEHHsS IO JOCTaTKy Ta
MIEBHOTO CTaHIAPTY KUTTS, 110 3yMOBIIOE 301IBIICHHS TPYIOBOTO BHECKY Ta
pe3ynpTaTUBHOCTI mpami. EQeKTUBHICTh IOPUINYHOI IisNTEHOCTI 3HAYHOIO
MIpOI0 BH3HAYA€THCS JIFOYOK0 CHCTEMOIO OIUIATH Mpalli, SKa € OCHOBHUM
JoKepenoM (iHAHCOBHX MOXOJIB (axiBIM 1 CHOHYKAae HOTO IiIBHIIYBAaTH
AKICTB IIOCIYT, O€3M0CePEIHBO BILUIMBAIOYHM Ha PO3BUTOK IIPABOBOI AEPXKABH.
BopHouac amamiz puWHKY Tpari CBiq9WTh MpO Te, IO pPOOOTOHABIi B
opuan4Hid cdepi BKasyroTh 3apiuiaTd Heoxoue (iuuie y Onusbko 10%
BaKaHCIii), TOAI 5K JTOXOJH KEPIBHUKIB YU FOPHUCTIB Y BEIMKHX MIXXHAPOIHUX
KOMIIaHIsIX Ta KOHCAITHHIOBUX (ipMax OIPHIIIOIHIOIOTHCS BKpail piIKo.
Takox crioctepiraeTbest giTka qudepeHIiais Mix 3arajJbHUM 1 JOKaIbHUMHU
OKJIaJJlaMH, a caM TMpOIeC OIUIATH TMpali B IOpUAWYHIH cdepi dgacTo
PETJIaMEHTYETHCS 3aKOHOIaBCTBOM.

[opsim i3 3apoOITHOIO IIATOI0 BaXXIIMBUM MOTHBAIIIHHAM YHHHUKOM
BUCTYMAIOTh COIiaJibHI BUIUIATH Ta MUIBIW, fAKI BKIIOYAIOTh MEIWYHE
CTpaxyBaHHs, OIUIATy 03J0POBYMX 3aXO[iB, KOMIICHCALIIIO 32 BHKOPHCTAHHS
TPAHCIIOPTY, IOMOMOTY HJisl TPOJOBXKEHHS OCBITH, OIUIATy TPEHIHTIB
Ta CeMiHapiB, MOBHUX KypCiB Ta pO3BHHEHY CHCTEMY KOPIIOPAaTHBHOI
KynbTypu. ITibrM BHKOHYIOTH BaXKJIMBY TCHXOJIOTIUHY (YHKIIIO: BOHHU
JIEMOHCTPYIOTh TpAI[iBHUKOBI HOro IIHHICTh JAJs OpraHizamii Ta 3abe3-
Me4yroTh KOM(OPTHI yMOBH s Hioro mpodeciiHoro 3poctanus. Haromicts
Taki (akTopu, SIK reorpadiuHa ONM3BKICTH 10 JOMY 4YH ecreThka odicy,
JUIsl IOPUCTIB € pajlle AOMOMDKHUMH €IeMEHTaMH, OCKUIbKH podoye Micie
B CyJi, HOTapiaTi, aJBOKaTypi 4YM MPAaBOOXOPOHHHX OpraHax 3a3BUYal
€ CTaHIAPTHUM 1 9iTKO perIaMEHTOBaHUM.

3BOpoTHIUM OOKOM MOTHBAIIHHOTO MPOIECY € Mipa BiAMOBIJaIBHOCTI Ta
cucTeMa HeraTHBHOI MOTHBAIii, 3aCHOBaHAa HA MPHHIMIN MPOTHCTABICHHS
330X0YEHHS Ta TOKapaHHSA. 3aJeKHO Bil CTHUMYIIB, 3acO0M MOTHBAIIii
MOIUIAIOTH HA TTO3UTUBHI, SIKi € OUTBII PO3MOBCIOKEHIMH Ta €(EeKTHBHUMU
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JIIs SIKICHOIO BUKOHAHHS OOOB'SI3KIB, Ta HEraTWBHI. Y OLIBLIOCTI BHIAIKIB
IOPUCTH TIPaliolOTh e(EeKTHBHO 3aBJISKH BHYTPILIHIA CcaMOMOTHBAIil
Ta BiJIOBiJAILHOMY CTaBJICHHIO JIO CIIPaBH, MPOTE iHOJI Oe3 CTATHECHb
00ifiTrcs HeMOXIHBO. OCOOMUBICTh HETATUBHOI MOTHBAIIIL ITOJIATAE B TOMY,
110 BOHA CIPSIMOBAHA HE Ha Mi/IBUIIEHHS SKOCTI pOOOTH, a HA HEOMyIICHHS
HEHAIIEKHOI MMOBEMIHKA Ta CTHMYJIOBAHHS BHKOHABYOI JUCHHUILTIHH.
Ha mpaktuii HeraTMBHa MOTHBAIliSl IPOSIBIIETHCS Y 3aXOAax BiJ YCHOI
KPUTHKH Ta I030aBIIEHHS NpeMii 10 AMCHUIUTIHAPHUX CTSATHEHb, HOPSIOK
3aCTOCYBaHHSI SIKUX YITKO PErJIaMEHTYEThCs 3aKOHOM. Hampukiaz, Biarmo-
BimHO 10 3akoHy Ykpainu «IIpo agBokatypy Ta aIBOKAaTChKY MiSUTBHICTBY,
3a MOPYIUICHHS MPUCATH, CTUKA YM MPOQeciiHuX 000B’s3KIB 10 aaBoKara
MOXe OYTH 3aCTOCOBAHO IIONCPEIDKCHHS, 3YIHHCHHS MpaBa Ha 3aHATTS
JUSUTBHICTIO BiJl OJTHOTO MICSIIS 10 OJHOTO POKY abo0 mo30aBiieHHS MpaBa Ha
3aHATTS aJBOKATCHKOKO JISUTGHICTIO 3 HACTYITHUM BHKITIOYCHHSAM 3 €IIMHOTO
peectpy amBokariB Ykpainu [7].

OxkpiM 30BHIIIHIX (PaKTOpiB, Ipu BHOOPI MICI pOOOTH MPABHUK OIIHIOE
BJIACHI MOJJIMBOCTI (CTaH 3IO0POB'S, HASBHICTh NU(PPOBUX Ta MPAKTHIHIX
HaBUYOK, PiBEHb OCBITH, CAMOOIIIHKY, CXWIBHICTh 10 poboTH 6e3 cTpeciB uu
TOTOBHICTH O MOHOTOHHOI a00 HAaBNakW — BHUCOKOIHTEHCHBHOI IIparii),
a TaKoXX aHaJli3ye iHTepecH IIOA0 Kap'epHOTO MpOCyBaHHS, MpodeciiiHoro
3pOCTaHHS Ta BUSIBY OCOOMCTOI iHILIaTUBH i TBOpuOCTi. OCKUIBKU (pakTHIHO
BCl BUJIM IOPUANYHOI JISUTEHOCTI JIETAIBbHO PETYIIOIOTHCS HOPMaMH TpaBa,
(haxiBelp yKe Ha eTami IUIAaHYBaHHS CBO€EI MISJIBHOCTI 3iCTaBIIsA€ MaiOyTHI
Jii 3 BUMOTaMH YMHHOT'O 3aKOHOJABCTBa. [HTEpeC CTaHOBUTH TaKOX JOCBIJ
Cy4YacHHX IOPUAWYHUX KOMIaHil, KepiBHUKM SKHX BiIJarOTh IPiOPUTET
CaMOMOTHBAIIIl TPAIiBHAKA, BBAXKAIOYM, M0 CS(PEKTUBHINIMM € TIOCTiiHE
3arapTyBaHHs Ta PO3BUTOK BHYTPIIIHBOI MOTHBAIll MPaBHUKA, aHIK CYTO
30BHIMIHE CcTUMYOBaHHSI. CaMOMOTHBAIliSI BH3HAYAE€THCSA SK CBimoMa
ISUTBHICTE ~ OCOOMCTOCTI, CHpsSiMOBaHA Ha MIATPUMAaHHS  BJIACHOTO
MICUXOCHEPTETHYHOTO TOHYCY, PE3UCTEHTHOCTI JI0 CTpecy Ta mpodeciiiHoro
iHTepecy. BaximBUMH € TIepiOAWYHI OIIHIOBaHHS €(QEKTHBHOCTI, SKi
JIEMOHCTPYIOTh BIIMOBIMIHICTH OCOOMCTICHUX SIKOCTCH 3aiiMaHiil mocasi.
HanpsiMok MoTHBalii € HO3UTUBHUM TOJI1, KOJIH I[iJTi MpalliBHUKA 301raroThest
3 HisiMK GipMH, a 3arpo3u Ta HaJMIpHUH MpUMYyC B aTMocdepi IopUIuIHOT
KOMMaHii BU3HAIOTHCS KOHTPIPOAYKTHBHUMH. BinXig Bil KOPCTKOTO
rpadika, BIPOBa/PKCHHs CIIEMEHTIB THYYKOTO POOOYOro IMPOCTOPY Pa3oM
i3 IHAUBIAYaJIbHAM IMiJXOJOM JO BHHArOpOJW IO3UTHBHO BIUIMBAa€E Ha
3araibHy €(eKTHBHICTb.

OCHOBHOIO MOTHBOYTBOPIOIOUOIO CHIJIOKO IIOAWHH € ii MarepiaibHi
Ta AYXOBHI TMOTpeOW, a TaKOX IHTEpeCH, MEepPeKOHAHHS, 3BHYKH, E€MOIIii,
MICUXIYHI CTaHU Ta cBiTOrsAA. FOpuamyHa HisUTBHICT 3a3BHYAi € IMOIIMO-
THBOBAHOI0 — BOHA BH3HAYAETHCS KiTbKOMa MOTHBAMH, SIKi mepeOyBaroTh
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y TeBHIN iepapxii, J€¢ OJHI BHKOHYIOTh 3MICTOYTBOPIOIOUY (YHKIIIIO
(BHYTpIIIHI MOTHBH), a iHIII € MOTHBAaMH-CTUMYJIaMH (30BHIIIHI MOTHBH).
PesynbraTH, SKMX JIOJMHA JOCSArae y NpoeciiHOMY >KHTTI, KPUTHYHO
3aJIeKaTh BiJl MOTUBIB, II0 CIIOHYKAFOTh JI0 JOCSATHEHHS IOCTaBJICHUX LICH.
I[Tponec GpopmyBaHHS MOTUBY Ta HOTO MPHUBEICHHS B JII0 i Oe31epepBHAM
BIUIMBOM CYO'€KTa i CHUTyamii BU3HAYAETHCS SK MOTHUBAIIS, IIO IOSICHIOE
IHTCHCUBHICTh Ta 3aB3ATICTh JIIOAWHHU Yy AOCSTHEHHI LiJieH, mpudoMy mei
MpoIec MOKe MPOTIKATH SK Ha YCBIIOMIIIOBAHOMY, TaK i Ha MiJCBIIOMOMY
piBHI.

3 npodeciiHOT TOUKH 30py Ul FOPUCTIB BATOMHM € KOTHITUBHHMH TIIXi[
0 TpoOJeMH MOTHBAIl, SKHAH AaKIIEHTYe yBary Ha CBIJIOMOCTI, pailio-
HaJIbHOMY MHCJICHHI Ta PO3YMIHHI JIIOJMHOIO MOJiH. Y IIbOMYy KOHTEKCTI
KJIFOUOBUMH € KaTeropii KOTHITUBHOT'O JHCOHAHCY (CTaHy ICHXOJIOTIYHOTO
nmuckoM(OopTy B cHUTyallii HEBH3HAYCHOCTI a00 CYNEPEWINBOCTI HOPM, SIKHIA
YHHHUTH MOTY)XHUHA MOTUBYIOUHMH THCK i 3MYIIY€ LIyKaTH MPABOBY iCTHHY),
MOTHBAIlil JTOCATHCHHS YyCIiXy a00 YHUKHEHHS HEYCHiXy Ta piBHSA crpoO.
[MoTpeOy B MOCSATHEHHI B CydYacHIM HayImi po3yMilOTh SIK CTiHKy MOTpeOy
B OTPHMaHHI BHCOKOTO pPE3ylbTaTy B poOOTi, HparHeHHS OO0 MOJOJAHHS
HepelKo] Ta HaMaraHHid BHKOHATH CKJIQJHE 3aBJAHHS SKHAMKparie
i mBuame. Yci piBHI moTpe® B3aeMOIOB’s3aHi, ToMy naedopmaris abo
HEMOXJIUBICTh 3aJ0BOJICHHS OMHOTO 3 HUX Bexe 10 aedopmariii ocodmc-
TiCHOI TIOBEJIHKHM 3arajoM. Hampukiax, HEMOXIJIHMBICTh 3aJ0BOJILHUTH
notpedy B Oe3reni B Cy4acHHX YMOBaX pi3KO MiJBHIIYE PIBEHb TPHBOX-
HOCTI ocoOHucTOCTI mpariBHUKa (0COOIMBO B NPABOOXOPOHHHMX OpraHax),
mo OJOoKye HOro MOXIIMBOCTI B camopeasisalii, mposiBi mnpodeciiHux
3ai0HOCTEH Ta aJeKBaTHOMY CHPUHHATTI cuTyanii. BogHodac irHopyBaHHS
0a30BHX NOTPEO YK XPOHIYHA BTOMA CHPHYMHIOKOTH 3HW)KEHHS KOTHITUBHUX
(mi3HAaBaNIPHUX) MOKIMBOCTEH fopucra. OpunndHa MiSIBHICTD € pe3yilb-
TaTUBHOK JIMIIE TOJi, KOJNHM MpaliBHHK 3HAXOAUTH Yy HIi CMHCI CBOTO
icHyBaHHS, TOOTO Mae (yHIAMEHTANbHY MOTpedy B TBOpYiH, pe3yibTa-
TUBHIN Tpami, BiJICYTHICTh AKOi € TOJOBHHM IOKAa3HUKOM mpodeciitHoi
nedopmarii. OcoOu, MoTHBaIliiHA cepa SKUX BU3HAYAETHCS OPIEHTAIIIEI0
Ha JIOCSATHEHHS YCIXy, MOKa3ylTh 3HAYHO BUILY MPOJYKTUBHICTB, HIX Ti,
Y KOTO IPOBITHUMHU € MOTHBU YHUKHEHHS HEBAYi.

BaxmMBHM KOMIIOHEHTOM € IIIJIECTIPSIMOBAHICTh FOPHCTA, KA I€TepPMiHO-
BaHa BIAIOBIJHOIO MOTHBALI€I0 Ta BKJIIOYA€E IPAarHEHHs J0 BCTaHOBIIEHHS
CIPaBEIMBOCTI W 3aXUCTy MpaB TPOMAJSH 1 JepkaBu. Peamizamis miel
MoTHBaIlil BimOyBaeThCs y QOpMi BHpIMICHHS KOHKPETHHUX IMPABOBUX
3aBJIaHb 32 JIONIOMOTOI IHTENEKTyalbHAX MNPOLECIB — MHCIICHHS, MOBH,
mam’ATi, CIPUUHATTS Ta YBard, sKi CTAHOBJIATh KOMIUICKC MpodeciiiHo
BaXIMBUX BIACTUBOCTEH OCOOMCTOCTI Ta MAarOTh BHCTYNATH KPHUTEPiIMHU
npodeciiftHoro Bimdbopy ¥ omiHKK pocTy (axiBisa. BuB4ueHHS MOTHBIB Mae
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BUHITKOBO Ba)XKJIMBE 3HAYCHHS JUIS IOPUIAMYHOI NPAKTUKU: 3 OJHOTO OOKY,
BCTAaHOBJICHHS MOTHBIB TIOBEIIHKHM JIIOAEH jgomomarae  00'€KTHBHO
OLIIHIOBAaTH TPaBOBI CHUTYyaIlil; 3 iHIIOro OOKy, NMPOIECH MOTHBALi CyTTEBO
BIUIMBAIOTh HA PE3yJIbTATHBHICTB Tpali CaMUX IOPUCTIB. 3MillHEHHS MOTHBIB
3aJICKUTHh BiJl 3aJJOBOJICHOCTI OaraThMa (aKTopamMu Tpalli: 4uM OiTbIme
JMIOAW 33J0OBOJICHI CBOEIO pOOOTOI0 1 UMM BHIIOK0 € iXHS 3alydeHicTh
IO KOPIOPATHBHHUX UM JEpKaBHUX I[IHHOCTEH, THM CTapaHHille BOHH
MPalOBaTUMYTh, NPUYOMY CHCTEMa HeMarepiaJbHHX Haroponx (cyOcmmii
Ha OCBIiTy, mpodeciiiHe BW3HAHHA, THYYKi YMOBH BiJIOYHHKY) YacTO
BUSIBJISIETHCS] BarOMIIIOIO 32 CYTO (hiHAHCOBI YHHHUKH.

TakuM 4MHOM, MOTHBALSl Y IOPUANYHIN JISUIBHOCTI € CKIAIHOIO iepap-
XIYHOIO CYKYIHICTIO BHYTPIIIHIX CHOHYKaHb JIOJUHU J0 AaKTHBHOCTI,
OB’ 513aHO] 13 33JJOBOJICHHAM IpodeciiiHnX noTped y mpoueci mpodeciiiHol
peanizanii. CTpyKTypy MOTHBY B IOpWAMYHIN cdepi BH3HAYAIOTh YOTHPHU
0a30Bi YMHHHWKHU: 3aJOBOJICHHS BiJ] CaMOTO TIPOIECY IHTEIEKTYaIbHOI
Ta TBOPYOI MisUTBHOCTI; OpI€HTAIlil Ha TPSAMHUA pe3ymbTaT Ipari
(BcTaHOBIJICHHS MPABOBOI iICTHHHM, 3aXUCT NPaB); OTPHMAHHS BUHATOPOJIH 32
IiSUTBHICTH (3apobiTHA IUIaTa, COLIANBHUH CTaTyC, MPECTHXK ITOCAIH);
MparHeHHS YHUKHYTH CAaHKIIA Ta BiIMOBINANBHOCTI, IO HACTAIOTh y pasi
MopymieHHs TpodeciiHuX CTaHmapTiB YW HECYMIIHHOTO BHUKOHAHHS
000B’s13KiB. MOTHBAIlIS € IMHAMIYHAM IPOIIECOM CITIOHYKaHHS OCOOH 0 il
33Ul JOCSITHEHHS OCOOMCTHX IIell YW Iyiell YCTaHOBM 4M Oprasizarfii.
Haii6inpiry edekTHBHICTh y IOPUAMYHIA MAiSJIBHOCTI JEMOHCTPYE came
KOMIUIEKCHE TO€/JIHAaHHS MaTepialbHUX Ta HeMarepiallbHUX 3aco0iB
cTuMyiroBaHHsS. Ha cyuyacHOoMy erami pO3BHTKY IpPaBOBOi CHCTEMH
HAWOLIBII JIEBUMU METOJAaMHU MOTHUBAIll FOPUCTIB € yMUIE MO€IHAHHS
E€KOHOMIYHHUX, COIIalbHUX Ta IICHXOJIOTIYHHUX MiaXoniB. Take iHTerpoBaHe
BUKOPUCTaHHS MOTHBAIliHHUX YHHHHUKIB JI03BOJAE 3a0C3MICUUTH BHCOKY
pe3yNBTaTUBHICTh  Mpami, MIATPUMYBATH  ICHXOJOTIYHY  CTIHKICTb,
3amobiratu mpodeciinii gedopmariii i eMoIiifHOMy BUTOPaHHIO B yMOBaxX
MiABHUIIEHOTO CTPECY.
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MPUHITAIIA PIBHOCTI TA HEAUCKPUMIHAIIIL B KOHTEKCTI
HABJW)XEHHA IYBJITYHOI'O AJIMIHICTPYBAHHSA YKPATHA
J0 CTAHJAPTIB €C

®enopyk Haranis CepriiBaa
KaHOuoam 1opuoudHUX HayK, OOYyeHm,
doyenm Kagedpu nyoaiuHo20 Npasa wPUOULHO20 axyrbmenmy
Yepniseyvkuil Hayionansruu yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yrpaina

PiBHiCTh 1 HETUCKPHUMIHAIISL € HEBiJ €MHOIO CKJIAZOBOIO BEPXOBECHCTBA
npaBa, sIKE€ B CYYaCHOMY €BPONEHWCHKOMY IPABOIMOPSAKY BHKOHYE pOJIb
HE JIMIIE MOJITUYHOI JeKyapalii 4u 3arajJbHOr0 IOPHIMYHOTO MPHUHIIMITY,
a Hacammepej, IHCTpYMEHTa CTPHUMYBaHHsS Ta CIPSMYBaHHS MAisUIBHOCTI
nmyOsidHOi Biaan. BepXoBeHCTBO mpaBa HaleKHUTh 10 0a30BHX LiHHOCTEH
€Bponetlicbkoro Corosy, 3akpimieHux y ct. 2 JloroBopy npo €Bporneiicbknit
Corwoz [1]. Hinnocti €C, BKIIOYHO 3 BEPXOBEHCTBOM IIpaBa, MarOTh
HE JCKJIAPaTUBHUI, a HOPMATHBHUN XapaKTep: BOHH BU3HAYAIOTh JOMYCTHMI
MeXi Jep>KaBHOI BIAJW B KOXHIM JepikaBi-diieHi Ta (pOPMYIOTh CILTHHUAN
«KOHCTUTYHIHHNK TpocTip» Coro3y. Came TOMy BOHH HaOyBarOTh BUIJISIY
KOHKPETHHX TIPaBOBHUX CTAaHIAPTIB, fKi MUIATaloTh Oe3MOCepeaHbOMY
3aCTOCYBAHHIO B JiSUTFHOCTI OpraHiB IyOIi9HOI BIaaN Ta CyJOBil MPAKTHUIII.

230



3 MeToro 3a0e3NeueHHs] peajbHOro JOTPUMaHHS LIHHOCTI BEPXOBEHCTBA
npaBa y 2019-2024 pp. €pomneiiceka Kowmicis poszpobuna Ta cucrema-
TuzyBana Tak 3BaHy Rule of Law Toolbox — KoMIUIEKC TpPEBEHTHBHHX,
CTHMYJIIOIOYHMX 1 CAaHKLIMHMX MEXaHI3MIB, CIPSIMOBaHMX Ha TapaHTyBaHHS
JOTPUMAaHHS CTaHJAapTiB BEPXOBEHCTBA IpaBa BCiMa Jiep)KaBaMH-4JICHaAMHA
[2]. ¥ Mexax 1pOTO MiAXOLY OCOONMBOTO 3HAUYCHHS HAaOyBa€ MPUHIIHIL
PIBHOCTI Ta HEAWCKPHUMIHAIIl, aJke caMe depe3 3a0e3MeueHHs] OTHaKOBOTO
H CHpaBeTMBOTO CTAaBIEHHS [0 OCOOHM IIEpeBIpsSEThCA pealbHa BiAmo-
BiTHICTP AISTFHOCTI IyOIiYHOI BIaIi BHMOTaM BEpXOBEHCTBA IIPaBa.

PiBHicTh mepen 3akoHOM 1 3abopoHa UCKpUMIHAIII — I€ 3acaiu,
II0 TapaHTyIOTh OJHAKOBE CTaBJIEHHS J0 BCiXx oci0, sKki mnepeOyBalOTh
y HOomiOHMX NpaBOBHX cHTyarisx. Tak, €Bpomnelicbka KoMicist «3a JeMo-
KpaTiro 4epe3 mpaBo» (BeHelilicbka KOMiCis) HAronioumye, II0 PiBHICTh
€ He TUIbKK (OPMAIBFHOI0 BUMOIOIO, aje H 3MICTOBHHM KpHUTEpiEM
BepxoBeHCTBa mpaBa. Ilinxim Benermiiicbkoi komicii He 0OMEXyeTbCs
(hopManbHOIO PIBHICTIO, TOOTO TPOTOJIOMICHHAM PIBHOCTI B 3aKOHI.
HaBmaku, yBary 30cepe/KCHO Ha BUSBIICHHI PEaTbHUX PH3HKIB HEPIBHOTO
CTaBJIeHHS Ta Ha 3a0e3MedyeHHi Toro, moO opranu MyOxiyHOI BIaan
YXBaJIOBAIX PIMICHHS, BUTBHI BiJ ymepemkeHHs Ta cBaBiuiA [3]. YV mpomy
KOHTEKCTiI BU3HAYAIOTHCS SIK BHJIOBI O3HAKM TUCKPHUMIHAIII, Tak i KpuTepii,
110 JIOTIOMAraroTh OI[IHUTH, YH € BIAMIHHICTh Y CTABJICHHI OOTPYHTOBAHOIO.

OIHMM 13 KJIFOYOBHX €JIEMEHTIB OIIHKH AMCKPUMIHALII € iTeHTH]IKaITis
3aXMIICHUX O3HAK, IOJ0 SKUX HEPIBHE CTABJICHHS BH3HAETHCS OCOOJIUBO
HeOe3neynnM. BeHemilicbka KoMicisi, TpPyHTYIOUHCh Ha CTaHaaprax Pamu
€BponH, NpakTulll €BpONEeHCHKOro Cyay 3 MpaB JIIOJWHU Ta ITOJIOXKEHHSIX
MDKHapOJHHX JOTOBODIB, HABOJWTH INMPOKUI IEpeslik TaKUX O3HaK,
BKIIFOYHO 3 KOJNBOPOM IIKipH, MOBOI, HAIIOHATBHUM 1 COILiaTbHUM
MOXO/DKEHHSIM, Ppacolo, MOJITUYHHMHU TOTJISAAaMH, MaiHOBUM CTaHOM,
pedniriero, CTAaTTIO Ta IHIIMMH XapaKTEPUCTHKAMH JIOIUHH, 10 BU3HAYAIOTh
il imeHTH4HiCTE. BomHowac meil mepenik HE € BHYEPITHUM, OCKIIBKH
KaTeropis «iHIIMKA CTaTyC)» IO3BOJILE BPaXOBYBATH HOBI COIIAIbHO YyTIIHBI
IpYIH, SKi MOTPEOYIOTh NMPAaBOBOrO 3axMCTy. Takui miaxin BigoOpaxae
PO3YMIHHSI TOTO, IO CYCIUIbHI peaii 3MiHIOIOTHCS, @ GOpPMHU AUCKPUMIHAILIT
MOXXYTh HaOyBaTH HOBUX, HCOUCBUIHUX BHMIpIB.

[HIIMM BaKITMBIM KOMITOHEHTOM OIIHKH TUCKPUMIHAINI € aHaNi3 TOro,
41 TepedyBaloTh 0coOM B PIBHOMY CTaHOBHMII B Hpoleci peaizamii
Ta 3aXUCTy CBOIX IIPaB 4Yepe3 B3a€MOIiI0 3 opraHoM ImyOmiynoi Biaau. Came
Take pOo3yMiHHS HEAMCKPUMIHALT BUKIMKAE HAHOIIbIIE MPoOIeM B YKpaiH-
CHKOMY 3aKOHOJABCTBI Ta MPAaKTHUI MyONIYHOTO aiMiHICTpyBaHHA. Tak,
3akoH Ykpainu «IIpo aaMiHiCTpaTHBHI MOCIYTH» MICTHTH JHIIE 0a30Bi
BUMOTH [0 OOJNamTyBaHHS MPUMILIEHb, 30KpeMa IIOAO0 TPAHCIOPTHOI
JOCTYIIHOCTI Ta MapKyBaHHS, aje HE BCTAHOBIIIOE KOHKPETHHX CTaHAAPTIB
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IHKJTIO3MBHOCTI, IO CTBOPIOE MPOTAIMHH Yy TPAaKTHYHOMY 3a0e3nedyeHHi
piBHOrO JmocTymy ocié 10 anmmiHicTpaTHBHHX mociayr [4]. YV pesynbraTi
OIIBIIICTD €JNEMEHTIB JOCTYITHOCTI — MaHIyCH, aJalnToBaHi iHpOpMaIiiHi
pecypcd, eIeKTpoHHI KaOiHeTH s oci0 13 MOpPYHICHHAMH 30py —
BIPOBADKYIOTHCS TEPEBAKHO 32 iHILIATHBOK OKPEeMUX LECHTPIB HaTaHHS
aJIMiHICTPATUBHUX TTOCITYT 200 MICIIEBIX TPOMAJI.

[oni6ui mpoGiieMy BHHHUKAIOTH 1 B yMoBaxX HU(pOBizamii aaMiHiCTpa-
TUBHUX Tpouexyp. Hampukmax, mpuifoM TPOMaasiH MOXKE 3AiHCHIOBATHCA
BUKITIOYHO 3a IOTIePEeIHIM OHJIAHH-3aIIiCOM, OJHAK Y CUTBCHKill MiCIIEBOCTI
abo B yMOBax aBapifiHUX BIIKJIIOYEHb EJIEKTPOEHEprii 3HauHa 4YacTHHA
HaceleHHs (DakTHYHO M030aBjieHa IOCTYIy A0 Mepexi iHTepHer. Skiio
opraH myONiYyHOI BIaaud He 3a0€3NCYMB aJbTCPHATUBHUI CIIOCIO TOJaHHS
JIOKyMEHTIB — OCOOMCTO, TOIITOI0 YM IHIIUM JOCTYITHHM CIIOCOOOM, —
BiH CTBOPIOE NUCKPHMiHALIHHKUN Oap’ep y AOCTYI 10 aaMiHICTPaTUBHHX
nocnyr. Taki IpUKIagn AEMOHCTPYIOTh, O BTUICHHS NPHHLMIY HEAUCKPH-
MiHamii o3Hauae He Jume 3a00pOHY TUCKpUMIHAMII 32 «3aXHUICHUMHA
O3HaKaMM» — CTATTIO, PACOI0, PETITi€l0 TOIIO, — a 1 CHCTEMHE iHCTHTYIIiHEe
3000B’s13aHHS  IepKaBU 3a0e3MedyBaTH 1HKIIO3WBHICTH Ta JOCTYITHICTH
aIMiHICTPAaTUBHHX TTOCIYT.

OTxe, piBHICTE HE 3BOAWUTHCS A0 (OPMAIBHOI OJHAKOBOCTI, a Tepen-
Oayae OIHAKOBMH MiAXix 10 0ci0, sKi nepedyBalOTh y 1JACHTUYHUX,
Xoua W HepiBHHMX oOcTaBHHaX. bylb-sike BiIMiHHE CTaBJIEHHS 10 OKPEMHX
KaTeropi oci0d JOMyCcKaeThCs JIMIIE 3a HASBHOCTI YiTKO BH3HAYCHOI JIETi-
TUMHOI METH, CYMICHOI 3 JJEeMOKPaTHYHUMH I[IHHOCTSIMH. SIKIIO X pi3HULS
y CTaBIICHHI HE IOB’s3aHa 13 3aKOHHOI METOI0 ab0 € HEeMmpONOPIIHHO,
BOHA BTpayae MpaBoOBY OOIPYHTOBAHICTb i MEPETBOPIOETHCS HA 3a00pOHEHY
TUCKPUMIHAIIIFO.

JloTprMaHHS TPUHIUITY PIBHOCTI Ta HEIWCKPHUMIHAIII TICHO IOB’s3aHE
i 3 Ipo0IeMOr0 HEOOTPYHTOBAHUX IPHBINIEIB, TOOTO CHUTYyalild, KOJIHU OpraH
myOMiYHOI BIAgW BCTAHOBIIOE TepeBarn abo OOMEKEHHS, IO HE MAaloTh
NEePEKOHINBHUX IOPUAMYHUX Iifcras. Lle Moxe mposBiIATHCS SK Y HaaMip-
HOMY HajaHHi mnpedepeHuid okpemii rpymi, Tak 1 B 0Oe3migcTaBHOMY
MOCUJICHHI BUMOT JIO IHIIOI. Y TaKuX BHUIMAJIKaxX MyOJsiyHa Biiaga 3000B’s-
3aHa 3aCTOCOBYBATH OJJHAKOBI KpUTEPIi 10 BCiX OCI0 y MOMIOHMX CUTYallisX,
a Oynp-ike BigXwieHHS Mae OyTm He jumie (opManbHO 3adikcoBaHe,
a ¥ HaJIeXKHUM YHMHOM OOIPYHTOBAHE.

3a0e3neuyeHHss PIBHOCTI TaKOXX HEPO3PHBHO IIOB’SI3aHE 3 BHMOTOIO
00’€KTHBHOCTI Ta HEHTPANBHOCTI aaMIHICTPATUBHHUX pilleHb. J{HCKpUMi-
Hallisi MO)Ke BUHHKATH HE JIMIIC HABMUCHO, aJle il HEHABMICHO — HATIPHKJIAJ,
KoM (popMaNbHO HEUTpaJbHEe NMPaBUIO (AKTHYHO CTABUTH IIEBHY TIPYITY
oci0 y TipIie CTaHOBHWINE, IO XapaKTEpHU3ye SBUINE HENPSMOi JHUCKPH-
MiHamii. ¥ TakuxX BHIAAKax OOOB’S30K OpraHy IyOiiduHOi BIAAM MOJATAE
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HE TIIBKHM y (QopMalbHOMY JOTPHMaHHI PIBHOCTI, a W y mepeBipui Toro,
YM HE CTBOPIOIOTH HOTrO pINICHHS HEpIBHUX HACHIJKIB y HPaKTHYHOMY
3actocyBanHi. lleil acriexkT HaOyBae 0coONMBOTO 3HAYEHHS B Cy4acCHOMY
aJMIiHICTPaTUBHOMY IIpaBi, J€ 3Ha4HA KUIBKICTh pIlIEHh YXBaJIOETHCS
Ha OCHOBI aJITOPUTMIB, THIIOBUX (opM ab0 cTaHAAPTH30BaHHUX IPOLECTYP.

BomHodac mOTpUMaHHS NPWHIMIIB PIBHOCTI Ta HEAUCKPHUMiHAIIT
HEMOXJIMBEe 0e3 HaJNeXKHUX NPOUENYPHHX TapaHTid, HacamIepen
MOJKJIMBOCTI OCKap»KeHHA JUCKPUMIHAMIMHOTO pIlIeHHS Ta OTPUMAaHHS
e(eKTUBHOTO CYIOBOTO 3axXHCTy. PiBHICTH Tepen 3aKOHOM HE Mae€ peab-
HOTO 3MICTy, SKIIO 0cO0a HE MOKE 3aXHCTHTH CBOI MpaBa B HE3AJICKHOMY
Cymi, a JepXKaBHI OpPraHd HE HECYTh HOPHAWYHOI BiANOBITAIBLHOCTI
3a MIOpYLICHHS IPUHINITY HEJMCKPUMiHALl.

OT>Ke, IPUHLUIN PIBHOCTI Ta HEAUCKPHUMIHALIl € HE JIMIIE OKPEeMHUMH
NPAaBOBUMH TapaHTisIMH, a (yHIAMEHTAIFHUMH €JIEMEHTaMH Cy4YacHOTO
pO3yMiHHS BEPXOBEHCTBA NpaBa. IX peamisalis BUMarac BiJl OpraHiB
myOmiyHOi BIaaW He (POpMaNbHOTO JAEKIapyBaHHS PIBHOCTI, a CTBOPEHHS
pearpHIX MeXaHi3MiB 3a0e3MeUYeHHs JOCTYITHOCTI, iHKITFO3UBHOCTI Ta CIpa-
BEUIMBOTO CTaBJICHHSA [0 KOXXHOi 0cOOM. €Bpomewchki CTaHAAPTH,
copmoBaHi mpakTukoio Bewneriiicekoi xomicii, Pagun €Bpormn Ta €CILI,
JEMOHCTPYIOTh, IO HEIUCKPUMIHAIS OXOIUTIOE HE JHIIe 3a00poHYy
NPSIMOTO YIIEPEIKEHOTO CTaBJICHHS, ajie il 000B’s30K JIepXKaBU 3amodiratu
HENpsIMUM Ta IHCTUTYLIHHUM Qopmam HepiBHOCTI. [ Ykpainu e o3Havyae
HEOOXITHICTh MOJANBIIION0 BIOCKOHAJCHHS aIMIHICTPATHUBHOTO 3aKOHO-
JIaBCTBA W MPAKTHKH ITyOJIYHOTO aJMIHICTpyBaHHS BiANOBIIHO IO €BPO-
NEeHChKUX CTaHAapTiB BEPXOBEHCTBA IpaBa, y ILEHTPI SKUX mepeOyBae
JronMHa, 11 TIOHICTH 1 MpaBO Ha PIBHUH JOCTYN A0 IyONIYHHX IMOCIYT
Ta e()eKTHBHOTO MPABOBOTO 3aXHCTY.
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I[0/10 ®OPMYBAHHS CTAHJIAPTY
€BPOINENCBKOIO COI03Y BIJHOCHO JOIYCKY
J1I0 TEPKABHOI CJIYKBY IHO3EMIIIB

®equnuuH Cepriii AHaToJiiioBHY
O0OKMOp OPUOUHHUX HAYK, npoghecop,
npogecop xagheopu adminicmpamugHo2o npasa
Hayionanvuuii opuouunuii ynieepcumem imeni Apocrasa Myopozo
M. Xapxis, Ykpaina

3a cy4acHHX YMOB JOBOAMTHCS KOHCTAaTyBaTH IIPO 3POCTaHHS BILUIMBY
nepBuHHOrO npaBa €C Ha HalllOHANBHI JIepKaBHI CITyKOU JeprKaB-4JICHIB.
ITpo Taxy TEHICHILIF0O MO>KHA TOBOPHTH, 30KpEMa, 3 OISy HA rapaHTyBaHHS
BITBHOTO pPyXy IMpamiBHUKIB B Mexax €C y 3B’SA3Ky i3 BIIIOBITHOIO
npakrukoio Cyny €C Ta pimreHHsIME €BPOIIEHCHKOI KOMICIi.

VY cr. 45 [loroBopy mpo ¢yHKIioHyBaHHA €Bporneiicbkoro Coro3y (nam —
ADEC) B penmakuii Jlicaborcekoro morosopy Bim 13.12.2007 p. Ilepen-
6aJaroThCs TaKi MPUIHCH:

1. Cgeoboma mepecyBaHHsS TMpAIiBHUKIB 3a0€3MEYyEThCS B ME¥Kax
Cotro3y.

2. Taka cBoboma mepecyBaHHs Iependadae CKacyBaHHS OyIb-sSKOT
JUCKpUMiHamii 3a O3HAKOI0 TI'POMAJASHCTBA MK NpAIiBHUKAMH JEpiKaB-
YJIEHIB I10J10 3aiHATOCTI, OIUIATH Tpalli Ta IHIIUX YMOB ITpari i 3aiHATOCTI.

3. Bona BkirOuae mpaBo, 3 ypaxyBaHHSIM OOMEXeHb, 00T PyHTOBaHHX
MIpKYBaHHSIMHU TPOMaJICBKOTO MOPSIKY, IPOMaICEKOT Ge3mekn abo 0XOpOHU
3IOPOB’sS: a) MpUMaTH (HaKTUIHO 3aMPOTOHOBAHI Micls poOoTH; 0) BIIHHO
MePeCyBaTUCS TEPUTOPIEIO IepKaB-WICHIB 13 Ii€I0 METOI0; B) IIepeOyBaTH B
JIepKaBi-wIeHl 3 METOIO IPAIeBIAIITYBAHHS BiANOBITHO J0 TOJ0XKEHB, IO
PETyIIOIOTh 3aMHATICTH TPOMAISMH Ili€el AepkKaBH 1 BCTaHOBIIOIOTHCA
3aKOHOM, Mi/J3aKOHHUMH aKTaMu abo aJMiHICTPaTUBHUMH DILICHHSIMH;
I) 3aJUIIATUCS HAa TEPUTOPIl JepiKaBH-4IeHa IICNs 3aBEPIUEHHS TPYI0BOT
TUSAIBHOCTI B I[il JepaBi Ha yMOBax, siKi MalOTh OyTH BHU3HAYCHI B per-
JlaMEeHTax, 110 yXBaJIrooThcs Komiciero.

4. TlonoxeHHs M€l CTaTTi HE 3aCTOCOBYIOTHCS J0 3alHATOCTI HA My0-
J4HIA cimyx0i [1].

[Mounnaroun 3 Pumcekoro moroBopy Bix 25.03.1957 p. nmie BiamosimHuUit
BUHATOK — HENOWUPEHHs. c80000U Nepecy8anHs NpayieHuKie Ha nyOniuHy
cayocoy (4. 4 cr. 45 APEC). OnHak, po3yMiHHSA BHHATKY IIOJ0 ITyOIigHOT
(y TomMy dumcmi pgep)kaBHO{ CIIy:)KOM) 3 4YacOM €BONIOLIOHYBAJIO — BiX
IIUPOKOTO O 3BYXKYBAJIBHOTO CHPUHHATTA, 3aBIAYYIOUM TisUTBHOCTI
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€Bpornelicbkoi komicii Ta mpaktumi Cymy €C, sxuil  «3abe3neuye
JotpuManHs npaBa €C npu TIIyMadeHHi Ta 3acTocyBaHHI JoroBopisy.

e y 1988 p. €Bponeiickka KOMICisl yXBanwia pillIeHHS «PO3NOYaTH
CHUCTEMAaTHYHi il 3 YCyHEeHHS 00MeKeHb, 3aCHOBAaHUX Ha TPOMAJSHCTBI, SKi
B KOXKHIH JIeprKaBi-wieHI 030aBISsLTH MPAiBHUKIB 3 IHIINX JIEpKaB-WICHIB
JIOCTYTy 10 3aifHATOCTI Yy BH3HAYCHHUX Cdepax MyOIIYHOTO CEKTOPY».
Ha mincrasi mpaktuku Cymy €C T1a 3 ypaxyBaHHAM YMOB (hopMyBaHHS
enuHOTO pHKY KoMmicis BBaxana, IO «BHHATOK ... OXOIUTIOE CTIEHU(idHI
(hyHKII{ Iep’kaBU Ta aHAJIOTIYHUX OPTaHiB, 30KpeMa 30pOiiHi CHIIH, MO0
Ta iHION CIyXOW 3 MiATPUMAaHHS MPABOMOPSIKY, OPraHU CYIOBOI BIaJIH,
MOJIATKOBI OpraHM Ta JAWIUIOMAaTHYHY CiyxOy. Lleli BHHATOK TakoX
POBIIISIAETHCS SIK TaKHid, 10 TMOIIUPIOETHCS Ha MOCaAM B MiHICTEpPCTBax
JIep)KaBh, OpraHax pEriOHAIFHOTO YIpaBIiHHSA, OpraHaXx MiCIIEBOTO
CaMOBpSIyBaHHS Ta IHIIMX MOAIOHMX OpraHax, y HEHTpaJbHUX OaHKax Ta
IHIIAX TyONIYHUX YCTaHOBAX, SKIIO CIYXKOOBI OOOB’S3KH 3a TaKUMH
mocagaMH TIOB’s3aHI 31 3IIHCHEHHSM JEpKaBHOI BIaaW, 30Kpema i3
MiATOTOBKOIO HOPMATHBHO-TIPABOBHX AaKTiB, peali3allicl0 TaKhX akKTiB,
KOHTpPOJIEM 3a iX 3acCTOCYBaHHAM Ta HarJIIOM 32 MiIIOPSAIKOBAaHUMHU
opranamm» [2].

PozBuBamace i mpaktuku Cyny €C, 3aBOsku sSKidi c()OPMOBAHO HU3KY
NPaBOBUH MO3MILIIH, 30KpeMa MIO0: a) OJJHOMAHITHOTO PO3YMiHHS MOHSTTS
«1yOuigHOT City’)kOM» y €MHOMY ITpaBoBoMy mpoctopi €C; 0) momupeHHs
Ha 1HO3EMIIIB NPHHIMITY CBOOOJAM INEpecyBaHHs IMPAI[iBHUKIB Ha MyONiYHY
(mepxxaBHy) cimyx0y, Ta IX MOXIIMBOCTI TpAIlCBIAINTYBAHHS Ha ITyOIidHIl
(mepkaBHill) ciayx0i, a BIAMOBIAHO — JOUITBHOCTI BHOKPEMJICHHS
Jiep kKaBaMH-WIEHaMH Toca] myOmiqHoi (aepkaBHOT) CiTy»KOu, 10 € «BiAKPH-
TAMW» I 1HO3EMIIiB; B) TIOMIMPEHHS TapaHTid HETUCKpUMIHAIIT,
nepen6adenux cr. 45 JOEC, Ha iHo3eMuiB micis iX IPUHHATTS HA MyOIidHy
(mepxaBHYy) ciyx0i Ta iH.

Tax, y pimenHi y cupasi «/[xoBanai Mapis Cotmky npotu Himenpkoi
tdhenepanproi momTm» («Giovanni Maria Sotgiu v Deutsche Bundespost»,
Case 152/73) Bix 12.02.1974 p. Cyn €C 3a3HauuB, 110 BiANOBITHHIA BUHITOK
nependayae «MOXJIMBICTh OOMEXKEHHS JOMYCKY IHO3EMHHX TI'POMasH 10
MEeBHUX BHJIB JAISUIBHOCTI y myOunivHid ciyx0i». [Ipu npomy, migkpec-
JIIOETBCS, IO «Isi HOpMa HE MOXKE BHIIPAB/IOBYBATH JAWCKPUMIHAIIHHI
3aX0/M 1010 OILIATH Ipali ado iHIIMX YMOB 3aHSTOCTI IOJI0 MPaliBHUKIB
TCIIs TOTO, SIK BOHU OYJIM NMPHIHHATI Ha MyOJIuHY CIIykKOY».

Cyn €C mnHarojomye Ha JIOLUUIBHOCTI 3BY)XKYBaJbHOTO TIIyMadeHHS
TOHATTS «IyOJNiYHA CIy’k0a» Y KOHTEKCTI BUHATKY, BPETYJIHOBAHOIO y 4. 4
ct. 45 JPEC. YV pimenni Cyny €C y cnpasi «Komicisi €Bponelcbkux
CmiBroBapucts mpotu KopomiBctBa bembristy («Commission of the
European Communities v Kingdom of Belgium», Case 149/79) Bin
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17.12.1980 p. 3a3HAYa€TBCS, MO BUHATOK CTOCYEThCS HE BCIX IOCaN
myOJIivHOT CIyXO0H, a THX, «IKi nependavyaoTh NpsAMy abo OrocepeaKOBaHy
y4acTb y 3/iiiCHEHHI IIOBHOBa)KeHb, HaJaHUX IyOJIYHUM IPaBOM, a TaKOX
BUKOHAaHHS OOOB’S3KiB, CIPAMOBAaHMX Ha 3aXHCT 3arajlbHUX IHTEPECiB
nepxkaBu abo IHmMWMX myOmiyHMX opraHiB. Taki mocaaW, MO CYTi,
nependavyaTh HAsBHICTH y 0CI0, M0 iX 00ifiMarOTh, OCOOMUBUX BiTHOCHH
JOATBHOCTI /10 IeP’KaBU Ta B3a€EMHOCTI IpaB i 000B’SA3KiB, SIKi CTAaHOBIATH
OCHOBY 3B’S3Ky TpoMangsdHCcTBa». Y pimenHi y cmpasi «Kowmicis
€pporeiiceknx ~ CrmiBroBapuctB  mpotn  @Dpanmyspkoi  PecmryOmikmy
(«Commission of the European Communities v French Republic», Case
307/84) Bim 03.06.1986 p. Big3HAYAETHCS, IO «IAOCTYI A0 MEBHUX MOCA]] HE
MoOXe OyTH oOMeKeHui juiie 3 Tiel MPUYMHY, IO B KOHKPETHIN AepiKaBi-
4JleHI 0coOM, MPU3HAYCHI HA TaKi MOCAIH, MiANaJaloTh i 0 CIy)O00BHX
pETJIaMEHTIB Jep)KaBHHUX CITy>KOOBIIIBY.

VY 2002 p. €Bponeiicbka KOMICisl 3aCTOCYBalIa «OIIBII KOPCTKHM TTiIXi],
HiK y 1988 p.». Bona 30epernma BUHATKH Jis OKpeMux cdep myOmigHOi
ciIy>k0u, TIpoTe mie OinmbIe 3BY3Wia iX cdepy 3acTocyBaHHA. Bim3naummo
ocHoBHI no3unii Komicii:

— cBoOOa TepecyBaHHs MPAIiBHUKIB Y IyOJiuHIN cIy)0i HE 3aJIeKUTh
BiJI KOHKPETHOTO CEKTOPY, a BH3HAYAEThCA XapaKTepoM Iocaxu. Binrak
MOYKHa BUOKPEMHTH JIMILIE JIBI KaTeropii nocaj y my0i1iyHOMY CeKTopi: a) Ti,
o mependavyaloTh 3IIMCHEHHS IMOBHOBaKEHb IMyONi4HOI BIaAW Ta
BIJIMOBIAJILHICTD 3a 3aXHCT 3arajbHUX IHTEPECIB JepkaBw; 0) Ti, MO HE
nepen0avyaoTh Takux (GyHKIIH;

— BHUHATOK IIOAO0 CBOOOXM TIepecyBaHHsS TMPALiBHUKIB OXOILIIOE
cneuudiuHi QyHKUii AepkaBH Ta aHAJOTIYHHX OpraHiB, 30Kpema 30poiiHi
CHWUIIH, TIOJIIIIIO Ta 1HII CHJIK 3 MiATPUMAHHS IPABOIOPSAKY, CYIOBY BIALY,
MOATKOBI OpraHu Ta TUILIOMATHYHY ciIyx0y. BogHouac, i y nux cdepax He
BCI Tocamd  mependadaroTh  3MIHCHEHHS — myOniuHOi  BiamgM  Ta
BIANOBINANBHICTh 3a 3a0e3leueHHs 3arajbHUX IHTEPECiB  JAepikaBd
(HampuKiIan, aaAMIHICTPATHBHI 3aBJaHHSA, TEXHIYHE KOHCYJIBTYBaHHA abo
pobotu 3 oOciyroByBaHHs). BiArak, BIiAMOBIAHI MOCaTH HE MOXYTh OyTH
3ape3epBOBaHi JIMIIE I TPOMaJISIH NPUIMatoyuoi AepKaBH-4JIeHa;

— BIJJTHOCHO T10Ca] y JIep)KaBHUX MIiHICTEpCTBaX, OpraHax perioHajJbHOI0
YIpaBJIiHHS, OpraHax MICIEBOTO CaMOBPSAYyBaHHS, IEHTPAIFHUX OaHKax Ta
IHIIUX MyOJIYHUX OpraHax, IiSUIBHICTh SIKMX IOB’Si3aHa 3 MiJrOTOBKOIO
HOPMaTHBHO-TIDaBOBUX  aKTiB, IX peaii3alli€lo, KOHTpoieM 3a ix
3aCTOCYBaHHSM Ta HarJIIOM 32 IANOPSIKOBAaHUMHU opraHamu, Kowmicis
3aliMae OuTBII cyBopy mo3umiro, HiX y 1988 p. Tomi mi dymkmii Oymu
OKpEeCJIeHI B 3arajlbHOMYy BWIJIII, IO CTBOPIOBAIO BpaXCHHsS, HIOWM BCi
Iocajayu, MOB’S3aHiI 3 TAaKOH MiSJIBHICTIO, IMIJANaNalTh Mif BUHATOK. Lle
JO3BOJSUTO O nepkaBaM OOMeEXyBaTH Maibke Bci mocamu (3a BHHSATKOM
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aJIMIHICTPaTHBHUX 3aBJaHb, TEXHIYHOTO KOHCYJBTYBaHHS Ta OOCIYrOBY-
BaHHS) JINIIE /ISl BIACHUX I'POMAJISH — MiAX1J, SIKUH oTpedye meperisiny y
cBiTai npaktuku Cyny €C 1990-x pp.;

— HaBiTh SKIIO KEPiBHI Ta YIPABIIHCBHKI MOCaad, SKi MependavyaroTh
3MIACHEHHS IyONMiYHOI BIIAAW Ta BIAMOBINANBHICTE 32 3a0e3leUYcHHS
3aralilbHUX IHTEpEciB Iep)KaBU, MOXYThb OyTH OOMEXeHi M TpoMalsH
npuiiMarodoi Aep)kaBH-djieHa, e He CTOCYEThCS BCIX Mocany y Til camiit
coepi. Hampuknan, mocama cayxO0o0BUs, sKHii Oepe ydacTb y MiATOTOBII
pilIeHs 00 HaZaHHA JO03BOJNIB Ha 3a0yHOBY, HE TIOBUHHA 0OMEXyBaTHCA
Ji1Ie rpoMasiHaMy NIPUIMMaro4oi AepKaBU-4JIeHa,

— HEIONMyCTHUMOI € JWCKPUMIHALUS, TOB’sA3aHa i3 KOHKYPCHUMH
npoueaypaMH Ta BHYTPIIIHIM JOOOpOM KajipiB, a «AEp)KaBH-WICHH HE
MaroTh IIpaBa BiJIMOBJISTH IpalliBHUKaM-MirpaHTaM y HaJaHHi, 3a MOTpeoH,
CTaTyCcy JAEp>KaBHOIO CIIy>KOOBUS Tichs ix iHTerpamii g0 myOJiuHOrO
cexropy». [Ipodeciitauii nocBia, y ToMy 4mcii HaOyTHil B iHIIIH AepikaBi-
WIeHi, Ma€ BpaXxOBYBAaTUCS MIPU BU3HAYEHHI MPOQECiHNX MepeBar Tak camo,
SIK 1 JOCBiT, 300y THH Y BIIACHIH HAIIOHANBHIHM cucTeMi Ta iH. [3]

Takum "urHOM, y3aranbHIOOYH 3MICT 4. 4 cT. 45 IPEC, mpaktuky Cyny
€C Ta pimenHs €BpomenWcrkoi KOMICil MOXXHA CTBEPIKYBaTH IIPO
dopmyBanHs crapmapry €C OO0 MOXKIHBOCTI JIOMYCKY 1HO3EMIIIB
(rpomansiH iHmKMX nepkaB-wieHiB €C) n0 nepkaBHOI ciayxOu. BiH moxe
OyTH oOnMcaHMH TaKMMHU TOJOXKEHHSMH: a) 3a TpOMaAsHAMH JIepKaBU
MOXYTh OyTH 3ape3epBOBaHI JIMIIEC Ti MOCATd MEPKABHOI CIYKOH, SIKI
nepe0avyaoTh y4acTh y 3AIMCHEHHI MOBHOBaXXCHb, HAJAHUX ITYOJIYHUM
NPaBOM, BHUKOHaHHA OOOB’S3KIB, CIPSIMOBAaHMX Ha 3aXUCT 3araJIbHUX
iHTepeciB aepkaBM ab0 IHIMX IyONiYHUX OpraHiB; sKi NOTPeOyIOTh
HAsBHOCTI y 0cCi0, mo iX 00iiMaroTh, OCOONHMBAX BITHOCHH JIOSIIBHOCTI IO
JIepKaBH Ta B3a€MHI IipaBa Ta 000B’s3KM; 0) 1HIII MOCAAN MOXKYTh 3aMillleHi
1HO3EeMIIIMH — TPOMAaITHAMH 1HIIHX JepkaB-wicHiB €C HaBITh HE3BAKAIOUN
Ha 3aKOHOJABYE BiHECEHHA IX [JO0 TMocaj Iep)KaBHOI CiIyxO0H, B) Ha
iHO3eMIIiB — TpOMaisfH iHmUX aepxaB-wieHiB €C, sKi AOMyCKalOThCSA IO
JIep)KaBHOT ~ CIy)KOHM, TOUIMPIOIOTBCS IPUIKHCH  CTOCOBHO  3a00pOHH
JMUCKPUMIHAIIT 32 03HAKOI IPOMAJTHCTBA 100 3aMHSATOCTI, OIUIATH MPaIli
Ta IHIIMX YMOB Mpaii ¥ 3aifHATOCTi, a TaKOX IHIII CKJIaJo0Bi CBOOOAM
nepecyBaHHs MMpalliBHUKIB, nepeadaueHi ct. 45 JPEC.
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CEKIUA 4. IHCTPYMEHTHU
AJIBTEPHATHUBHOI'O BUPILIEHHSA CIIOPIB
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TAX MEDIATION SIK IHCTPYMEHT 3AXUCTY IIPAB
ILJIATHUKIB IOJIATKIB: JIOCBIJ] €C TA IEPCIIEKTUBH
11 YKPATHA

Ko3zex boskena OJeriBna
cmyoenmxa Il kypcy ropuduunoeo gaxynvmemy,

Yepriseyvkuil Hayionanvrutl yHieepcumem imeri FOpis @edvrosuua,

M. Yepnisyi, Yrpaina

Hayxosuii kepienux: Hecrepenko JI. b.,

acucmenmra kagheopu nyoiuHo20 npasa IPUOULHO20 (PaKyIbmeny,
Yepniseyvkuii Hayionansnul yHieepcumem imeni FOpia @edvkosuua

M. Yepnisyi, Yrpaina

ITomaTkoBi CIOPH € OJHMM i3 HAWKOHQIKTHIIIMX BHIIB IyOJIIYHO-
NPaBOBUX BIAHOCHH, Je¢ (QicKanbHUI IHTEpeC NepKaBH 3ilITOBXYETHCS
3 IPUBATHUM IHTEPECOM IUIaTHHKA. B YkpaiHi TpaAuIiifHO JOMIHYIOThH Ba
IUISIXM BPETYJIIOBaHHS TaKWX KOH(QJIKTIB: aaMiHICTpaTHBHE OCKap>KCHHS
Ta cymoBui po3risia. OOWABa € TPUBAIMMHU, BUTPATHUMU # IepeadadaroTh
000B'SI3KOBY HasBHICTh CTOPOHHM sika mporpae. Bogaovac y €Bpomneiickkomy
Coro3i aKTHBHO PO3BHBAETHCS MPUHLMUIIOBO iHIIa Mojeib — tax mediation
(momatkoBa Memiamis), MO BXKE IOBEJa CBOIO C(QEKTHBHICTh Y UMCIICHHHUX
JiepKaBax-wieHaX. AKTYalbHICTh TEMH 3yMOBIIEHA €BPOIHTETpalliifHIM
KypcoMm YKpaiHu Ta moTpeOoro ajanTarii 3aKOHOIABCTBA A0 cTaHmapTiB €C
y cdepi anbrepHaTHBHOTO BHpimieHHs cnopiB (ABC).

IMomaTkoBa Meiailis — T™O3acynoBa, JIO0OpOBLIBbHA, KOH(DIACHIIHHA
npoleaypa, y Mexax skoi HeiTpaiapHa Tpersi ocoba (MmezdiaTtop) crpuse
JIOCSITHEHHIO B3a€EMOIIPUHHITHOTO DIlIEHHS MiX IJIATHUKOM 1 KOHTPOJIO-
I0OYMM OpraHoM 0e3 YyXBaJIeHHS BIIQJHOr0 pimieHHs. Ha BimMmiHy Bif
aJIMIHICTPAaTHBHOTO OCKap)KEHHs, MEAiaTop He MiJIOpsSAKOBAHMUN KOAHIN
31 CTOpiH; Ha BiAMIHY BiZ apOiTpaXXy — HE yXBAIIO€ DIIICHHSA, a IJUIIC
tacumitye meperoBopu. [epxkaBu €C po3misgaoTh MeIiamilo He JIUIe
SIK PEaKIIif0 Ha BXKE iCHYIOUHH KOH(DITIKT, a i SIK IPEeBEHTHBHUHN 1HCTPYMEHT,
II0 T03BOJISIE BPETYIIIOBATH PO30IKHOCTI A0 cTafii odimiitHoro cropy [1].
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[IpaBoBoro ocHoBoro ABC y €C cuyrye [dupektuBa Pamu (€C)
2017/1852 Big 10 >xoBTHS 2017 p. mpo MexaHI3MU BHUPILICHHS MOJaTKOBHX
cropiB, sika HaOpana unHHOCTI 1 JmmHs 2019 p. JlupexTBa BCTAHOBIIIOE
YiTKi CTPOKH: J[Ba POKH — JJIsI B3AEMHOT'O Y3TOKEHHSI, IIIICTh MICSIIB — IS
KoHcynpTaTHBHOI KOMICIi; rapaHTye TpaBo IUIATHHKA Ha 3BEPHEHHS 10 CYAy
y pasi Oe3nmisutbHOCTI opraHiB [2]. ¥V xoBTtHi 2024 p. €Bpokomicis
omyb6rikyBana 3BiT Tpo BukoHaHHSA [upektnBu. BomHowac JlupektuBa
FASTER (€C) 2025/50 3ampoBajkye enunHuii nudpoBuil ceprudikar
MOJJATKOBOTO  PE3UAEHTCTBA Ta IIPUCKOPEHI IPOLEAYpH MOBEPHEHHS
HaJIMIPHO YTPHUMaHHX IIOJAaTKiB — TOOTO YCyBa€e MepelyMOBU CIIOpIB Ha
panHiit crazii [3]. 3a nanumu OECP, cranom Ha kiHeus 2024 p. Hapaxo-
ByBaJOChb 5 747 BIAKpUTHX CHpaB y paMKax IpOLEAypHd B3aEMHOTO
y3roukeHHs (MAP), a cepenHiii cTpok iX BupileHHs cTaHOBUB 27,4 Micsus,
1110 HA0YHO LITIOCTPYE MOTpeOy B MIBUIMIKNX aJTbTEpPHATHBAX.

AHanmi3 HamioHamBPHUX Monenel nepxkaB €C 3acBimdye pi3HOMAHITTS
MiAXOMIB 1O iHTerpamii Memiamii y HaIiOHaTBHI CHCTEMH BHUPIIICHHS
MOJATKOBHUX cropiB. HigepriaHay 3acTOCOBYIOTh YHIKaJIbHY MOJIENb TPHCY-
JIOBOI Mefiarlii, iHTeTpoBaHy B MEXaHI3MH aJMiHICTPATHBHOTO IMEPETIIAY;
y 2024 p. nmepxkaBa otpumana Haroponxy OECP 3a naifedextuBHime
ynpasiiaHs cripaBamu MAP. Himeuunna peamizyBana y 2005 p. mimoTHwA
NPOEKT: 3a pik Meniauito mpoinuio 75 cmpas, 80 % SKUX 3aBEpUIMIIHCH
yenimHo [4]. ®pannist Ta benbris 3anpoBanuiii 000B'SI3KOBY JOCY/IOBY
CTalilo, pe3yabTaToM sKoi € mupoBa yroma. Y Crosenii 3akoH 2009 p.
3000B'13aB CyaW MPOIMOHYBATH MEMIAIlil0 y BCIX IONUIBHHUX CIIPaBaXx;
HEBMOTHBOBaHa BiIMOBa MO)ke TATHYTH caHkmii [1]. Benmka Bpuranis
sniticaroe ABC yepe3 HMRC 3 mudpoBoro CHCTEMOIO BiJICTECKECHHS CIIPAB;
CIpaBH 3 O3HAKaMH KPUMIHAIBHUX NPoBaLKeHb 1Tix ABC He miamangaoTs.

[epeBaru mogaTkoBOi Memiallil U 3aXUCTy NPaB IUIATHHUKIB € CHCTEM-
Humu. [lo-miepiie, dobpoginbHicms — TIATHUK CaMOCTIHHO BHUpINIye, Yd
BCTYIIATH B IPOIIEIypY, IO BUPIBHIOE CTPYKTYPHUN AnCOATIaHC BIaTd MiXK
HUM 1 ¢ickansHUM opraHoM. [lo-npyre, xoughioenyitinicms — BimOMOCTI,
PO3KpHTI B XOJi Mefialii, He MOKYTh OyTH BUKOPHCTaHi NMPOTH IUIATHHUKA
B HoAajbLIoMy npoBajpkeHHi. [lo-Tpere, onepamusnicmeo i exonomiunicms —
CYTTE€BE CKOPOUYEHHS 4acy 1 BHTpAT IMOPIBHSIHO 13 CYZOBHM pPO3IJISIOM.
[To-ueTBepre, eHyukicmb piwienHs — CTOPOHHM HE OOMEXEHI MO30BHHMH
BUMOTaMH 1 MOXYTh Y3TOAWTH HecTaHnapTHi ymoBH. [lo-m'are, npegen-
MU6HA QYHKYis — MOXIIUBICTh BPETYJIOBATH PO301KHOCTI 10 BUHUKHEHHS
(hopmanbHOTO cropy uepes advance pricing agreements Ta FrOpU30HTAILHAN
MoHiTopuHT. HapemTi, Memiamis 3a0e3meduye MOAATKOBHHA IOCTYI 1O
IpaBoCy /1S B po3yMiHHI cT. 6 KOHBEHIIIT Ipo 3aXHCT MpaB JIOIUHHM Ta CT. 1
IIpoTokoiry Ne 1.
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B VYkpaini HOpMaTHBHE MIIIPYHTS U1 MEIiallil 3aKiajcHO 3aKOHOM
Vkpaiau «[Ipo memianito» Bixg 16 mmctomama 2021 p. Ne 1875-IX, skwid
BU3HAYa€ MeEHiallilo SK I[03acyJ0By JOOpOBUIBHY  KOHQIICHIIIHHY
CTPYKTYpOBaHy mnpoueaypy [5]. YTiMm 3akoH He mependadae cIieniaabHOTO
MeXaHI3My IJIs ITyOJIiYHO-TIPaBOBHUX, 30KpeMa ITOJAaTKOBHUX, CIOPIB: BiIIO-
BigHOi HOpMHU y [logatkoBomy Konekci Ykpainu moci Hemae. s mporannHa
0COONMBO BigUyTHA B YMOBaX BO€HHOTO CTaHy: KUJIBKICTBH CIIOPiB 3pOCTa€
4yepe3 MOCTiiHI 3MiHU OTOAATKYBaHHA, a CyJ0Ba CHCTEMa 3a3HA€ CYTTEBOTO
HaBaHTaXXCHHSA. BomHOYAac HaBITh 3a BIACYTHOCTI CHEUiaJbHOTO PEryIIo-
BaHHsa y 2025-2026 pp. B VYkpaiHi 3poOieHO meplii NMPakTUYHI KPOKU
Ha IUIAXY JO 3alpoBa/DKEHHS MOJATKOBOI Mexianii. JlepkaBHa mopaTkoBa
cnyx06a Ykpainu y mapTHepctBi 3 Pamoro Oi3Hec-omOyacMeHa Ta YkpaiH-
CBKOIO aKaJieMi€lo Mefianii peanizyBana Hepluuii B icTopii YKpaiHu Keic
nojatkoBoi Memiamii: y ciuni 2026 p. 3a pe3ysipTaTaMy I03aIIaHOBOT
MepeBipKM IUIATHUKA WIOAO Bin emMHOro 3HadeHHsA [1/IB, 3asBieHOTO IO
OTO/UKETHOTO BIMIIKOMYBaHHA (IUIATHUK IO TOTO BXXE MPOWIIOB HYOTHPH
MEPEeBIPKU 3 TOTO CaMOT0 THTAHHA), MPaBOMIPHICTh (OpMyBaHHS MOJAT-
KOBOTO KpeauTy OyJo MiITBEpHKEHO, a CTOPOHH UIIIXOM IEPEroBOpPiB
Y3TOAMIIH 3apaxyBaHHA BiIIOBITHUX CYM Y PaxyHOK MaOyTHIX HOJaTKOBUX
3000B’s13aHb 3aMiCTh MPSMOTO OFOHKETHOTO BiAmIKomyBaHHS [6]. Bukomny-
Bauka 000B’s3kiB ['omoBu JIIC Jlecs Kaphayx Haronocuia, 1o Takuid
(hopmMaT eKOHOMUTB Yac i pecypcH sIK TUIATHUKIB, TaK i MOJATKOBOI CITYXOH,
a 3HaYHy 4YacTUHY CIIOPIB MOXKHA BpEryJIOBaTu 0e3 3BEPHEHHS N0 CYAY;
onnouacHo JIIC myGuiyHO 3amekiapyBana po3poOJICHHS! BIACHUX HPOIIO-
3WIIHA MOA0 3MiH 10 3aKOHOAABCTBA IIPO TOATKOBY Memianito [7]. Takum
YMHOM, Ha PIiBHI IPaBO3aCTOCOBHOI NPAaKTUKH MOTpeda y HOPMATUBHOMY
3aKpITUICHHI 1HCTUTYTY MOJATKOBOI Memialmii B)Ke OTpHMana eMIIipHJHe
MiATBEPIKCHHSI.

3 ormamy Ha HaBelIeHe, IHCTUTYIIIOHANI3amis TOAATKOBOI Memiarlil
B YKpaiHi € He nuine 6akaHOI0, a W MPaKTUIHO HEOOXiTHOO: MITOTHHH KeHC
AIIC migTBepAWB Oi€BICTH caMOro MEXaHi3My, IpoTe 0e3 3aKOHOIaBUOTrO
3aKpIlUICHHS] BiH PU3WKYE 3QTHIIMTHCS MOOAWHOKMM sBuimeM. De lege
ferenda npononyetbcs: mo-nepie, gonoBHuTH [lomaTkoBuit Kogeke YKpai-
HU OKPEMOIO IIaBOIO MPO MEMIaIlii0 Y MOJAATKOBUX CIIOpPaxX i3 BU3HAYCHHSIM
Cy0’€KTHOTO CKJIany, TpeIMETy, CTPOKiB 1 MpaBOBOrO CTaTyCy Yromau
3a pe3ysbTataMu Meaianii 3a 3paskom Jupextusu 2017/1852 [2]; mo-npyre,
oOMexuTn cdepy 3acTocyBaHHS, BUKIIOUYMBIIN CIIPaBH 3 03HAKAMH KPHMi-
HanbHUX TpaBonopyuieHs (nocBix HMRC); mo-tpere, dopmanizyBatu yxe
HasiBHY npakTuky B3aemonii JIIC i3 Pamoro 6i3Hec-oMOyacMeHa Ta 3ampo-
BAJUTH TMUTIOTHUH TPOEKT U BENMKWX IUIATHHUKIB SK TEPUIy MPaKTHIHY
nmasKy (mocBim Hinmepmanmis i ®panmii) [7]; mo-ueTBepTe, 3a0e3mednTH
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MiATOTOBKY MeNiaTopiB 31 cremiamizaiiclo y MmyOJidHO-TIPaBOBUX CIIOpax
Ha 0a3i IopuIUYHUX (aKyJIbTCTIB BUIIAX HABYATHHHUX 3aKJIAIIB.

[MomaTkoBa Mefiarist — 1e He MPOCTO aJbTEPHATUBA CY/Y, & IHCTPYMEHT,
SIKMH 3MIHIOE CaMy JIOTiKY BiIHOCHH MiX TUIATHHKOM i IEPXKABOIO: 3 MIPOTH-
CTOSIHHS — J10 Jianory. JIocBix eBponeichbKkuX KpalH MEePEeKOHINBO CBiTYUTD,
IO TaKWi MiAXiJ MPamoe — BiH EKOHOMHTH Yac, KOIITH Ta 30epirae MimoBi
BiTHOCHHM; TIEPIINHA HAiOHATFHUNA KEHC, JOBOAUTH, IO IISI MOJIENb 37aTHA
(hyHKIIOHYBaTH 1 B yKpaiHCBKUX yMOBax [6]. YkpaiHa mMae BCi migcTaBu s
CHCTEMHOTO BIIPOB/DKEHHS IIOTO MEXaHI3My: € 3arajbHa 3aKOHOJaB4a
0a3a, € eBpoiHTErpaliiiHuil IMITyJIbC, € peallbHa MoTpeda y po3BaHTaKEHHI
CyIOBOi CHCTEMH, € BJlaCHa YCIIiIHA mpakTHka, a cama JII[IC myOGmiuHO
3aJIeKJIapyBaia TOTOBHICTh IHIIIIOBATH BiMNOBiMHI 3MiHU [7]. 3amumaerscs
3pOOUTH HACTYIMHHUN KPOK — 3aKPIlTATH MEIAIlil0 y IMOJaTKOBUX CIIOpax Ha
piBHi [TogaTkOBOrO KOJEKCY Ta MEPETBOPUTH ii 3 TCOPETUUHOI MOMKIIMBOCTI
1 TOYKOBHX KEHCIB HA MOBHOI[IHHUYN MPAKTHYHUN IHCTPYMEHT 3aXUCTy MpaB
cy0’€KTiB MOJJTATKOBHUX ITPABOBITHOCHH.
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MEJIALS SIK ®OPMA ITPABOBOI IISIIBHOCTI
B YMOBAX BOEHHUX BUKJIMKIB: IPABO3AXUCHUM
TA COLIAJIBHO-IHTEIPALIIMHUIM MMOTEHIIAJI

KocTtiokeBuu Onexcanap KoctaHTHHOBHY
KaHouoam 1opuoudHUX Hayx,
acucmenm Kageopu KpUMiHAIbHO20 NPABOCYO0s
ma npagooxopoHHoi JisibHOCHII,
Bonuncwvruii nayionanvnuti ynisepcumem imeni Jleci Yepainxu
M. Jhyvk, Yrpaina

[ToBHOMacmITabHa BiliHa MOCTaBWIIA NEpe YKPaiHCHKHM CYCILIECTBOM
He nuire Oe3NeKOBi, TyMaHITapHI Ta €KOHOMIYHI BUKJIMKH, a W CKJIamHi
NpaBoBi THTAaHHA, IIOB’S3aHi i3 3aXHCTOM IPaB JIOAWHH, JOCTYIIOM [0
NPaBOCYIsl, COLIANBHOI 3TYPTOBAHICTIO IPOMaJ i MOMIYKOM e()eKTUBHUX
dopm pearyBaHHs Ha KOH(MIIKTH. Y TakMX YMOBax OCOOJHMBOI Baru
HaOyBarOTh IHCTPYMEHTH aJbTEPHATUBHOTO BUPILICHHS CHOPIB, cepel SKHX
Memiamis TMocigae OJHE 3 IEHTPaIbHHUX MiCIb. [1 sHaueHHs mossTac He
TIIBKK Y MOXJIMBOCTI LIBHJIIOTO BPETYJIIOBAaHHS KOHQIIKTY 0e3 3BEpHEHHS
0 CyIy, a ¥ y 3AaTHOCTI BiIHOBJIOBATH KOMYHIKAI[IF0 M) CTOPOHAMH,
3MEHIIYBaTH COL{ajibHy HANpyry Ta CHPHUSITH peaji3aiii IpaB JIOJUHA
B CHUTyalisx, ne (opMajbHA OpUAMYHA MPOLEAypa HE 3aBXAW AA€ J0-
CTaTHIN pe3ybTar.

VY 1poMy KOHTEKCTI Meiamilo JOUTbHO PO3IIISIATH SIK 0CO0IHNBY hopmy
mpaBoBoi misuTbHOCTI. [IpaBoBa HisTBHICTE Y TEOPETHUKO-TIPABOBIH JiTepa-
Typi PO3YMIETBCA SK PI3HOBUA COINANGHOI MiSTIBHOCTI, IO 3IIHCHIOETHCS
Cy0’€KTaMH MpaBa 3 BHUKOPHCTAHHSAM MPAaBOBUX 3ac00iB 1 CHPSIMOBY€ETHCS Ha
JIOCATHEHHSI TpaBoBOro pe3ynsTary. 1.3. T'apacmmiB, aHamizyroud CrHiB-
BiTHOIICHHS MPAaBOBOI Ta IOPHINYHOI AisUTBHOCTI, MiAKPECIIIOE, IO TPaBOBa
MUSATBHICTE HE 3BOJUTHCS JIMIIE 10 MPOQECiiHHOl isUIbHOCTI FOPHUCTIB,
a OXOIUTIOE IIHpIIE KOJIO JiH, Yyepe3 sKi MPaBO CTBOPIOETHCS, peallizyeThesl,
OXOPOHSEThCS i HAOYBa€ MPAKTUYHOTO 3HAUCHHS y CYCIUIBHUX BiHOCHHAX
[1, c. 80]. Takuii migxix mO3BONSE TMOOAYUTH MEIIAIF0 HE MPOCTO K
TEXHIYHY MpPOIENypy IMEePEeroBopiB, a sIK JiSUTBHICTH, IO Ma€ MPaBOBHIMA
3MICT, IPAaBOBY METY 1 IPaBOBI HACIIIIKH.

B ymoBax BOEHHOTO CTaHy OCOOJMBICTH Meialii MOJSATaE B TOMY,
mo BOHA (YHKIIOHYE Ha TEPETHHI NMPUBATHOTO 1 IyOJiYHOTO iHTEpecy.
3 omHOrO OOKY, Memiallisi Ja€ CTOPOHAM MOKJIHMBICTH CAMOCTIHHO Bpery-
JIOBaTH cIip, 30epiraroun JTOOpPOBUTBHICTh, KOH(IASHIIHHICTh 1 PIBHICTH
y4qacHUKIB. 3 iHmOro OOKy, {i BHKOPHUCTaHHS Ma€ BaXXIMBEe IyOJidHE
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3HAUEHHS, OCKIUJIbKHM CIIpUS€ 3MCHUIEHHIO HaBaHTAXEHHS Ha CYyJIOBY
cucTeMy, 3amodirae eckamamii KOH(QIIKTIB y TpoMazax 1 MiATpUMYE
couianeHy craOinpHicTh. 3akoH VYkpainum «[Ipo Memiamiro» BH3Ha4ae
Memialio K IM03acyIoBY AOOpPOBUTBHY, KOHQIACHIIIHY, CTPYyKTYpOBaHY
MpOLEAypY, MiJ Yac SKOI CTOPOHH 32 JOTIOMOTOI0 MeNiaTopa HaMararoThCst
3armo0irT BUHUKHEHHIO a00 BPETyIIOBaTH KOH(QIIIKT IUIIXOM IIEPEroBOpiB
[2]. 3akoH € YMHHUM 1 BCTAaHOBIIOE 3araylbHi 3acaid MPOLEAYpPHU, CTAaTyC
MeziaTopa Ta MOXKJIMBICTD 3aCTOCYBaHHS MeAiamii y IMBITBHUX, CIMEHHUX,
TPYZOBHUX, TOCTIOAAPCHKIX, aMiHICTPaTUBHIX Ta IHIINX MIPABOBITHOCHHAX .

HaykoBIii claymiHO 3BepTaloTh yBary Ha Te, IO YKpalHChKa MOJEIb
Memianii me mepebyBae y mporeci cranominenus. JI. 1. IlimayOnui,
JIOCHI/DKYIOYHM IIPaBOBE DETYNIOBAHHS Mexialii y MyOJiyHMX NpaBOBUX
BiIHOCHHaxX y mpaBi €Bponeiicekoro Coro3y, 3a3Hayae, IO OAHUM i3
KJIIOYOBUX BWKJIHKIB JUII YKpaiHM € Y3TO/DKeHHS HalliOHAIBHOTO
3aKOHOJIAaBCTBA 3 €BPOINCHCHKUMH CTaHIAPTaMH, & TAKOXK BU3HAUCHHS MEX
3aCTOCYBaHHS MeMiamii y CHopax 3a YydacTI0 CYO0’€KTiB BJIaTHHUX
MOBHOBaXKEHB [3, c. 283-286]. Lle 0coOMMBO Ba)XIIMBO B YMOBAaX BOEHHOTO
CTaHy, KONM MyOJligHa agMiHICTpamis yXBalllO€ 3HAYHY KUTBKICTh PIIICHB
IIOAO0 eBakKyamii, COMmiaTbHOI JONOMOTH, KOMIIGHCAlil, >KHUTIA, CTaTyCy
BHYTPIIIHBO TEPEMIIeHNX 0ci0, MOCTYIy OO0 aIAMiHICTPaTUBHHUX ITOCIHYT.
He xoxen cmip y uiii cepi Moxe OyTu MmeniabenbHUM, OJHAK Tam, i€
HIeThCs PO KOMYHIKALiHUN KOH(MIIIKT, HEMOPO3yMIHHS, OpraHi3auiitHui
crip abo moTpedy B y3roKEHHI IHTEpeciB, Meiallis MoXke OyTH KOPUCHOO.

[MpaBo3axucHul MOTEHIian Memianii B yMOBaX BiHHM PO3KPHBAETHCS
gyepe3 ii 3B’SI30K 13 JOCTYIIOM JI0 TPABOCYIsl. €BpPOMEUCHKI CTaHIAPTH
BUXOJSITH 13 TOTO, IO TPaBO Ha JIOCTYH 10 Cyly He € aOCOJIOTHUM i MOXe
HiUIraT! IOIyCTUMHAM OOMEXEHHSM, OJHAK Taki OOMEeXEHHS He ITOBHHHI
3BYXKYBaTH CaMy CYTHICTh IIbOTO TIpaBa [4, c. 25]. BomHouac ampTepHaTHBHI
crocoOM BUPIMICHHS CIOPiB HE MAarOTh 3aMIHIOBATH CYNOBHHA 3aXWCT,
a ITOBMHHI JOMOBHIOBATH ioro. CaMe TakWi IiaXiJ € OCOOJMBO BaXXIMBUM
U1t YKpaiHu, JIe BHACHIIOK OOMOBUX [iH, MepeMillieHHS HAaCeIICHH, pyHHY-
BaHHs IH(QPACTPYKTYpH Ta NEPEBAHTAXKCHHS CyJOBOI CHUCTEMHM 4YacTHHA
rpoMajisiH ()aKTUYHO CTHUKAETHCS 3 YCKJIIHEHUM JOCTYIIOM JI0 ITPaBOCY IS
Y umx ymoBax Mefiaiis MOXe CTaTH JOJAaTKOBMM KaHaJloM IPaBOBOTO
3aXHCTy, aje JIMIIEe 32 YMOBU JOTPHUMAaHHS AOOPOBUIBHOCTI, HETUCKPHMIi-
Hauii, npodeciiiHocTi MeniaTopa Ta 30€peXXeHHs IpaBa 0COOHM 3BEpHYTHCS
JI0 cyny.

Koncruryniftanit Cyn VYkpainm y Pimenni Bin 18 mumus 2024 p.
Ne 8-p(II)/2024 maronocwB, IO HAaBiTh B YMOBAaXx BOEHHOTO CTaHY
BepxoBeHCTBO KoHetutymii YKpaiHu, IPHHIUIT BEPXOBEHCTBA MTPaBa, MO
BIaiy, MOBara A0 MpaB 1 CBOOOA IIOAWMHM 3aMIIAIOTHCS OCHOBAMH
JIEMOKPaTHYHOTO KOHCTUTYILiHHOTO naxy Ykpainu [5]. Lle monoxxeHHs Mae

244



MPUHITUIIOBE 3HAYCHHS JUIS aHai3y Memiamii sk (opMH TPaBOBOI Jisib-
HocTi. BoeHHHMI cTaH He CKacoBye MOTPeOH y NMPaBOBHMX, T'YMaHHUX 1 IPO-
MOPUIHHKUX croco0ax BupinleHHs KOH)IiKTIB. HaBnaku, y Kpu3oBUX yMoBax
3pocrae morpeba B TaKWX IHCTPYMEHTaX, SKi O3BOJSAIOTH HE TUTBKH
3abe3neynTH (OpMalbHE 3aCTOCYBaHHS HOPM, a W 30€perTd JIOICHKY
rimHiCTh, MOBipy M0 mpaBa i BimuyTrs cnpasemnuBocti. KCY mpsmo
MiAKPECHrB, W0 1 MiJ Yac BOEHHOTO cTaHy KOHCTHTYIIS 3aiHmIaeTscs
OCHOBOIO MEXaHi3My O0OMEeXeHHs MpaB i cBOOO, a moBara 110 IpaB JIOAUHU
30epirae GpyHIaMEHTANBHUH XapakTep .

Oco0arBO MOKa30BOIO € POJIb MeAiallii y mporecax iHTerparii BHyTpil-
HBO nepeMinienux ocid. BITO 4acTo CTHKAIOTHCS 3 KUTIOBUMH, CIMCHHUMU,
TPYZOBUMH, COLIAILHUMH, aMiHICTPATUBHUMH Ta MOOYTOBMMH KOH(QIIIK-
TamMH. YacTHHA TaKUX CIHOPIB Ma€ MPaBOBY MPUPOLLY, aJle BOJHOYAC MICTHUTh
CWIBHUI TICHXOJIOTIYHUH 1 colliabHUI KoMIOHeHT. Hampukian, KOHQIIKT
Mk BIIO Ta opeHnomaBIeM MOXE CTOCYBAaTHCS yMOB JOTOBOPY, CTPOKIB
NPOXKMUBAHHS UM OIUIATH KOMYHAIIbHUX ITOCIYT, ajie (GaKTHYHO BIH HEPigKO
NIOB’I3aHMH 13 TPABMOKO IEPEMILICHHS, HEIOBIPOIO, CTPAaXOM BTPATH JKUTIIA
ab0 eKOHOMIYHOIO Bpa3nmBicTiO. Taki curyamii moTpeOyroTh He JHIIe
(hopMabHOTO 3aCTOCYBaHHS IpaBa, a ¥ MOIIYKY JIOJCHKOTO, 30amaHco-
BaHOTO PillICHHS.

. A. CenixoB, aHaJIi3yr04X IPaBOBI OCHOBH colianbHOro 3axucty BITO,
CIIIIHO 3a3Hayae, 10 YKpalHChbKa MOJENb MiATPUMKH IMEPEMIIIEHUX 0Ci0
MOBMHHA TEPEXOIUTH BiJ JIOTIKM THMYAacOBOTO 3a0E3MEYCHHS IO JIOTIKH
cTaiyoi iHTerparlii y coiaabHO-eKOHOMIYHE cepenoBuie rpoMan [6, c. 105].
Y npoMy mepexoii Meniaiis MOXK€ BHKOHYBaTH BaXIIMBY (QYHKIIIO: BOHA
JlorioMarae He TiJIbKM BPEryJbOBYBAaTH OKpeMi CIopH, a U (opmyBaru
MEXaHI3MH CHIBXHUTTS MDK MEPECeNeHIIMHI Ta MPUIMAIOYHMH IPOMaIaMH.
Mnerbest mpo KOHMITIKTH 100 KOPHCTYBAHHS CIIIBHOIO iHPPACTPYKTYPOIO,
OTPUMaHHS T'yMaHITapHOI DOIOMOTH, PO3MIIICHHS y THMYacOBOMY JKUTIIi,
MpaleBIalITyBaHHI, HABYAHHS JiTeH, y4acTi y )KUTTI TpOMaIu.

Comianpanit BuMip wi€l mpobiemu po3kpuBaoTh M. M. Jlexonerona,
A. B. [lyns ta B. €. Crmipina. JlocaigHuIl MiAKPECIIIO0OTh, IO IHTETpaLlis
BIIO y mnpwuiimaroui rpomMamu He Moxe OyTH 3BeieHa 10 (Hi3UUHOTO
pO3MillleHHs JIIOJiIed y HOBOMY HacelleHOMYy IyHKTi. BoHa mnepenbavae
BKJIFOUCHHSI Y COILialbHI MEpexi, JOCTYN 10 MiATPUMKH, Y4acTb y Tpo-
MaJICbKOMY JKUTTi, mpodeciliHy ananrtaiiit0o Ta BiIHOBJICHHS BIIYYTTS
6esneku [7, c. 30-36]. Meniawist y TakoMy KOHTEKCTI MOXe OyTH HE JuIIe
peaKIlier0 Ha BXKE HASBHUN KOHQIIKT, a ¥ MPEBEHTUBHUM IHCTPYMEHTOM,
II0 TOTIOMAarae rpoMajii BYaCHO BUSIBIISITU PU3HKH HAIIPYTH i MEPEBOTUTH 1X
y IUIOLIWHY JaNory.

A. O. Ueiitnina, DOCHIKYIOUH 3allpOBaKEHHS MeAiamii K MeXaHi3My
BpETyJIIOBaHHS KOH(IIKTIB, COPUIMHEHNX BICHKOBUMH MOIISIMH Ha CXOIi
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Yxpainu, 3Beprac yBary Ha Te, II0 MeAialliifHi Ta Aialorosi MPakTHKH MO-
JKYTh CIIPUSATH 3HW)KEHHIO COLIAJIHOT HANpyTH, BiTHOBJIECHHIO KOMYHIKalii
MK CTOPOHAMH Ta HOMEPEHKCHHIO NOrInoIeHHs KOoHIKTIB [8, ¢. 39—41].
Leit BUCHOBOK 30epirae akTyalbHICTh 1 B YMOBaX IMOBHOMACIITA0HOI BiifHU.
Bimpmre Toro, BiH Ha0yBae MUPIIOTrO 3HAYCHHS, OCKUIBKU BHYTPIIIHE TIepe-
MIIICHHS CTal0 MAacOBHUM, a TIPOMagd OJHOYACHO BHKOHYIOTH (YHKIIi
npuitoMy, MATPUMKH, aalTamii Ta iHTerpamii 3Ha4HO1 KUTBKOCTI JFoIeH.

BaxmBoro HOBAIli€I0 OCTaHHIX POKIB € PO3BUTOK OHJIAMH-Memiallii.
JLA. CrpensOinpka Ta T.B. bnamyk 3a3Ha4aroTh, mo OHIaWH-MeIiamis
Moxe OyTH e(pEeKTUBHMM IHCTPYMEHTOM BUPIIICHHS KOHQIIKTIB cepen
OikenuiB ta BIIO, ockinbku 103BOJISIE IOJAaTH TepUTOpialibHI Oap’epw,
3MEHIIY€ BHUTpATH dacy i 3ade3redye JOCTYI IO MpOLEAypH HaBITh TOI,
KOJIA (pi3UYHA MPHUCYTHICTH CTOPIH € yckmaaaeHow [9, ¢. 93]. Insa Ykpainu
e Mae OocoONMBE 3HAYEHHs, a/pKe 4YacTWHAa TpoMaasH mepeOyBae
3a KOPJOHOM, YaCTHHA — y Pi3HUX perioHax JepiKaBH, a YaCTHHA — Y MICIIX,
ne OesnmekoBa CHTyamlis HE J03BOJSE IOBHOLIHHO KOPUCTYBAaTHCS
TpamuIifHIMU (popMaMH MPaBOBOTO 3aXHCTy. BogHowac oHmaiiH-Memiamis
noTpedye NOAATKOBHX TapaHTil: 3aXHCTy MEPCOHAJIBHUX NaHUX, MU(PPOBOI
JIOCTYTIHOCTI, TEXHIYHOi O€3MeKH, ICHXOJOTIYHOI JOBIpH Ta HAJIEKHOI
ineHTHdiKaii y4acHUKIB.

Pa3om i3 TUM Meiallisi He TOBMHHA ieani3yBaTucs. [i 3acTOCyBaHHs Mae
gitki Mexi. [To-niepiire, Meiamis He MOXke OyTH ¢EKTHBHOIO TaM, Ji¢ OJHA
31 CTOpiH TepeOyBae M MPUMYCOM, CTPaxoM ab0 ICTOTHOIO 3aJICXKHICTIO
Bix iHmoi. [To-npyre, BoHa He MOXe 3aMiHIOBaTH KpUMiHAJIbHE IPOBAJI-
JKEHHS1 y CIIpaBax MpoO BOEHHI 3JI0YMHH, HACHIIbCTBO, KaTyBaHHsI, CEKCyaIbHE
HACWJIBCTBO YM iHII TpyOi MOpYyIIEHHs NpaB JroauHU. [lo-TpeTe, y cropax
3a YYaCTIO OpTraHiB ITyOJIYHOI BIAAW MeEMiallis MOBHHHA 3aCTOCOBYBATHCS
JMIIe B THX MeXax, J¢ [e He CYINepeuyduTb HNPUHIMIY 3aKOHHOCTI,
myOIigyHOMY iHTEepecy Ta 000B’SI3Ky aJAMIHICTpAIll TiATH BUKIIOYHO HA M-
CTaBi, y MeXax IIOBHOBaXXCHb 1 y CIIOCi0, mependaueHi 3aKOHOM.

CaMe TOMYy MeMiaIliio MAOIJIBHO pPO3IISIIATH HE SK albTCPHATHUBY
MPaBOCY/JIIO, a SIK eJIEeMEHT Cy4acHOl MpaBo3axucHoi iHdpacTpykTypu. Bona
MOXe e()EeKTUBHO IPAIIOBATH MOPSJ 13 CYyJOBUM 3aXHCTOM, O€30IIaTHOIO
MPaBHUYOIO JIOTIOMOI'O0, COIIAJIBHUMHU CITyKOaMH, aIMiHICTpaTHBHHUMH
NpoLeaAypaMH, I'POMaJICBKUMU KOHCYJIBTALISIMM Ta TPOrpaMaMH BiJHOB-
JIeHHS. TpoMaj. Y IIbOMY CEHCI MeJialis € MpOsSBOM NpPaBOBOi isTIBHOCTI
HOBOTO THITy — HE KapaJlbHOi, He CYTO BJIaJHOI, 2 KOMYHIKaTHBHOI, JIIOANHO-
HEHTPUYHOI Ta BiTHOBHOI.

Oxpemoi yBaru moTpedye MiJIrOTOBKa MEIiaTopiB JIs poOOTH 3 KOH-
(mikTamMu, TOB’s3aHWMK 3 BiffHOIO. Takuii MemiaTop IOBHHEH Matu
He TUTbKHM 3HAHHS TMPOIEexypH, a ¥ po3yMiHHSA mpaBoBoro crarycy BIIO,
0COOIMBOCTEH comianbHOI POOOTH, TPAaBMAaTHYHOTO AOCBiAY, KOMYHIKaIlii
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3 BpPa3JIMBHMH I'PyNaMH, a TAKOX MEX JOIMYCTHMOCTI Meaialii y CKIIaJIHuX
MPaBOBUX CHUTYyaIlisX. be3 mporo Memiamis MOKe MEPETBOPUTHCT Ha Qop-
MaJIbHy HpoLeaAypy a00 HaBiTh CTBOPUTH PU3UK MOBTOPHOI TpaBMaTH3aIlil
CTOpIH.

OTxe, Meqianis B yMOBaX BOEHHHX BHKJIMKIB € HE JIMIIE IHCTPYMEHTOM
AIBTEPHATHBHOTO BUPIIMICHHS CIIOPiB, 8 W BaXJIUBOIO (HOPMOIO MPaBOBOI
AiSUIHOCTI, sIKa CIIPSIMOBAaHA HA 3aXMCT NPAB JIIO/MHH, BiHOBJICHHS J0BIPH
Ta TATPUMKY COLaIbHOI 3TypTOBAHOCTI. [i 3HAYEHHS MoJsArac B TOMY,
110 BOHA JO3BOJISIE€ NOOAYUTH 32 IOPUIMYHUAM CIIOPOM JIIOIUHY, ii IHTepecH,
JIOCBiI, MOTpeOM 1 MOXJIMBICTH CaMOCTIHHO OpaTH y4acTh y HOIIYKY
crnpaBeuIMBOro pimenHs. [ns YkpaiHu po3BUTOK Mefialii € BaXIMBUM He
TIIBKA 3 TO3MIII €BPONEHCHKOI iHTerpamii 4m MoJepHi3alii MpaBoBOi
CHCTEMH, a ¥ 3 MO3HMIII MiCAIBOCHHOIO BiHOBICHHS. Memiallis MOKe CTaTh
OJTHUM 13 TUX NIPAaBOBUX IHCTPYMEHTIB, sIKi IOTIOMOXYTh TpOMajiaM MeperTH
BiJl JIOTiKM BIDKMBAHHS 1O JIOTIKH CITiBIIpaIli, BiJ HANpyTH — OO IiaJjiory,
BiI hOPMAaJIBHOTO 3aXUCTY MPaB — 10 IX PeabHOTr0 JIFOJCEKOT0 BUMIpY.
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CyuacHuil eran pedopMyBaHHS KpPUMIHAIBHOI IOCTHLIT B YKpaiHi
XapaKTEepU3yeThCs TIOCTYIIOBHM BiJXOJOM BiJ TpPaAMIIHHOI KapaibHOT
napajiurMi Ha KOPHUCTh BITHOBHHX IMiAXOIB, 0COOJIMBO y cdepi npaBoCcyaas
IIOJ0 HEMOBHONITHIX. KUIFOWOBHM eTamoM LBOTrO TPOILECY CTalo BIIPO-
BajukeHHs [limotHoro mpoekty «[Iporpama BiITHOBHOTO NpPaBOCYIAS LIS
HETIOBHOJIITHIX», PO3IIMPEHHS SKOr0O Ha BCIO TEPUTOPII0  YKpaiHu
y 2024 poui (3rigHo 3 Hakazom Ne 2176/5/501/176) 3aknamo ¢yHmameHt
Uit HOBOi (hopmu cmpaBeanmuBocTi. IIpoTe, mompu MO3UTHBHY AWHAMIKY,
Ha TIPAKTHUIll BiHOBHE MPABOCYAISA YaCTO 3BYKYETHCSA 10 (POPMAIBLHOIO
NpoLIeCy NMPUMHUPEHHSI CTOPIH a0 BiNIIKOJYBAaHHS MaTepiaibHOI LIKOJHM,
3aJIMIIAI0YH 11033 YBarow rNTMOMHHI TpaHchopMaliiiHi Ta coliaibHO-aian-
TalliHI aCIIEKTH.

[ToHATTS BIOHOBHOrO IpaBOCY/UIs Tpeda PO3yMITH HE JIMIIE MpPOLEC
NPUMHPEHHS TOTEPIIUIOro 3 OOBMHYBAaYeHHM 3a yd4acTi MejiaTopa aie
i posymitu Horo OuTRII (iTOCOQCHKH, TTHOMHHO 3 AKICHTOM HE IIHIIE
Ha MOTepHuIoro (iHTepecH SIKOro PO3MIINAOTHCS SK APYTOPSIHi, TOMY IO
Ha TIEepIIOMY MICIli CTOITh moTpeda IOKapaTH BHHYBATIM), a i Ha IpaBo-
MOpyIIHKUKA (1100 3MIHUTH HOTO CBITOTIISA JUISA ITOAAJBIIOL IEPEOIIHKY Mil,
SIKi BIH BUNHUB).

248



YMOBHO HPaKkTHKU BiIHOBHOTO MPABOCYJISI MOXKHA PO3IUIMTH Ha KUTbKa
mojeneir (popm, mpakrtuk). Halimommpenimmmu 3 HUX € * NpOrpaMmu
NPUMHPEHHS TOTEPHUIMX 1 MPaBONOPYIIHHUKIB (BLIOMI TaKoX SIK
«MeJiaris, «IIOCePeIHUITBO», «KOH(EPEHIIiT )KEePTB i MPaBOIMOPYITHHUKIB)
(Taka cucrema TpencTaBieHa B KpaiHax €BpOmNM); ® KOJIa MPaBOCYIIs —
MporpamMH, B OCHOBiI SKHX JISKaTh TPAOWIil ITiBHIYHOAMEPHUKAHCHKUX
iHmiaHIIB (TpoBOAATHCS mepeBaxkHo B Kanani); ¢ cimeiiHi koHepeHIIii
(6atpkiBmmmaa — HoBa 3emaHmis); * mporpaMu CHOpPUSHHS JKepTBaM;
NPOTpaMH  CHPUSHHSA €KC-3JIOYMHIPIM; * PECTHTYLIS; * 3aIydeHHS M0
CyCHUTBHUX poOIT Tomlo [4]. npakTuku Kpain Cxomy.

Ii pi3ui Mozeni BIAHOBHOI'O IMPAaBOCYIMsS PO3KPUBAIOTH CYTh Ta MOXK-
JIMBOCTI TaKOTO IMPOLECY 3a JUIs HMOAAIBIIOTO HANpPAIOBaHHS YKPaiHCHKOIO
MPaKTHKOIO e)EKTUBHHUX CTPATETii HE JIMIIe BUPIICHHS KOH(QIIKTIB, a 1 B
BPETYJIOBAaHHI CYCIUIBHMX BIJHOCHH TMOB’SI3aHUX 3  KPUMiHAJIBLHUM
MIPABOIIOPYIICHHSIM.

®inmocodis BiTHOBHOTO MpaBOCYIIsS Mae Oa3yBaTHCsA Ha BH3HAHHI TOTO
(hakTy, IO BCTAHOBICHHA Ta MiATPUMKA BiHOCHH 3 IHIIUMH JIOJABMHU
e 06a3oBol0 mOTpebor0 moauHU. [IpaBomopyIieHHSs B TepHIy Yepry
PYHHYIOTH MIDKOCOOMCTICHI BiTHOCHHH, aje€ XBHWJIBOBHH eQeKT TaKoi
MOBEIIIHKA MOJKE TMOIIMPIOBATH CBill BIUIMB Ha JAPY3iB, CiM’I0, COLiaNbHE
otoueHHs Tomo. CaMe TOMY BiJHOBJICHHS MOPYIICHUX BIAHOCHH Ma€ e(heKT
3MUUJIGHHS. HE TUIBKK JUIss OJHIE] OKpeMOol »EpPTBU IPaBOMOPYLICHHS,
aje ¥ BIUTMBAE Ha IMPABOMOPYUIHHKA (OCOOIMBO B MalIeHBKHX TIpoMasax,
cenlax TOIIO), KOJIEKTHB abo rpoMajy i HaBiTh Ha BIITHOCHHU 3a 1X MEXaMH.
BigHoBHe mpaBOCYINsl IPYHTYETHCSI Ha PO3YMIHHI BH3HAYaJIBHOI PO
CaMOCTIHHOCTI Ta CaMOXISUTBHOCTI JIIOJIEH y BPETYJIIOBaHHI CyCHUIBHHX
BITHOCHH.

BinHoBHE mpaBocy s MOKIMKAHE 3LUTIOBATH, HAlaTH MOPAJIbHUH YPOK,
3aydaTH TpoMajy, IIJIITOBXYBAaTH ii O MPOBEAEHHS IiaJory HAa OCHOBI
MOBard, CIPHUATH YCBIIOMJIGHHIO ITIHHOCTI IPOIIEHHS, BiAIMOBiNANBbHOCTI,
BHOadeHHS 1 BUIPABICHHS, a TaKOXX BiTHOBJICHHS HAIEKHOTO (Di3HIHOTO
Ta EMOIIITHOTO CTaHy MOTEPIILIOT0, MPaBOMOPYIIHUKA Ta rpoManu [1, ¢. 77].

BigHoBHEe mpaBoCyAls BUXOJUTH 3a MEXI NPaBHUYOTO IHCTUTYTY
i moegHye B co0i comianbHi, ncuxojoriuni [3, c¢. 232], memaroriuxi Ta
IOPUIMYHI eJIeMeHTH, (POPMYIOYN HOBY MapajurMy KpHUMiHAJIBHOI MOJITHKH
Vkpainu [3, c. 232].

Jlope4Ho BiAMITHTH 1[0 caMe€ B IICHXOJIOTIYHMX 1 MEJaroridyHux HayKax
MiAHIMAETBCA TUCKYCiS IMOMO BIPOBA/PKCHHS BIAHOBHHX IIPOTpaM, SK
KOMIIOHEHTIB TMPOBAKEHHS CTAHAAPTIB IWHAMIYHOI OE3MEeKH B KOHTEKCTI
pOOOTH TPaKTUYHUX TICHXOJIOTIB 3aKiaiiB ocBith. Hapasi B pamkax pos-
pobku kouuentii Monem «MupHa MKOJa» PO3TIANAIOTh HACTYIIHI METO-
JVKW: «BIOHOBHA IIKOJa» — CIpPsMOBaHAa Ha ()OPMYyBaHHS MapTHEPCHKUX
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CTOCYHKIB Ta e(peKTHBHOI KOMYHIKaIlil MK Iejaroramu, y4HsIMH Ta OaTb-
KaMH 1 MOKJIMKaHa CHPHTH SIKICHOMY OCBITHBOMY IIPOIIECY 3a Cy4YacHHX
PH3HKIB; HIKIJIbHA CITy’0a MOpO3yMiHHS — IIKUIBHA CTPYKTypa ISl pode-
CifHOTO BHpIIICHHS KOHQIKTIB i HAaBYaHHS KOHCTPYKTUBHHM MOJEIISIM
MOBEIIHKY Ta KOMYHIKAIIi1, 0 TIPAITIOE 3a IPUHITUTIOM «PIBHHU — PIBHOMY»:
meronuka «CrilikicTe» Ta «KymnbTypa mobpocycinctsa» 2, c. 263].

Haxanp, Hapasi konmenmis Mogemi «MupHa IIKOda» CIOpsMOBaHA
HAa TonepeKeHAS KOH(UIIKTIB cepel] YIHIB Ta MONepeKEeHHS Ta TOA0TaHHS
CTpecoBHX fABWI OOHOBHX [iii Ha Tepuropili Ykpainm. OmHak ii po3poOka
Ta TpaKkTHYHa anpoOaiis pe3ysbTaTiB MOXYTh cTatd (yHIaMEHTOM
JUISL TIOAAJIBIIOTO PO3BUTKY CHCTEMH BIJIHOBHOTO MPAaBOCYIMS, IIOJO HEIO-
BHOJITHIX SKI BYMHWIM KpUMiHAJIbHE NPaBOMOPYIICHHS, 30KpeMa s
CTBOPEHHS IICHTPIB aJ0NTallii/ BiTHOBHUX LEHTPIB 00 MEepEeBUXOBaHHSI.

3p03yMijio, MO BiTHOBHE MPAaBOCYIS MOXE 1 HE 3MCHIIUTH KiTBKICTh
KPUMIHAJIBHUX TPaBOIOPYIICHb, ajie BOHO INpPH3BENE JO CYTTEBHX 3MiH
IOA0 TOBEpHEHHS (peiHTerpariii), B TpoMany IIPaBOMOPYIIHHUKIB, depe3
ColiaNbHy aJanTaIliio Ta MiATPIMKY.

3araioM TeHITeHIIapHa cucTeMa YKpaiHM Mmae OyTH mIepeocMuciieHa
3 BEKTOPOM Ha MOMYJLIPU3AIlI0 HEHTPIB, AKi O CIPHsIN comianbHIA ajgarn-
Tarii MpaBOMOPYIIHMKIB (MOXKJIMBO HAaBiTH 1 MO aHAJOTy cuUcTeMH Bang-
jiao). Taka anmanraiis MOBUHHA 3/IHCHIOBATHCS Y TICHIM CHIBIpalli NEHITEH-
miapHoi Ciy)kOM 3 TpPOMAaACRKUMH OpraHi3alisMu Ta/abo 3aKiajgaMu
3arajibHOI OCBITM Ta MpPEJCTaBHUKaMH TIPOMaJu B LUIOMY. YKpaiHCbKa
cHCTeMa BiJIHOBHOTO IpaBocynas NoTpedye HeHTpiB (y BUMIAL cuMOio3y
TPOMAJIChKOI Oprasizamii 3 TCHITCHIIIAPHOK CIyXk00r0 Ta/ab0 mMpencTaB-
HUKOM TpoMajiy, Ta/abo MpencTaBHUKAMHU ICHXOJIOTIYHUX CITyKO 3aKialiB
IIKUTEHOT OCBITH), sIKi O OyJIM Opi€HTOBaHI Ha PO3BUTOK YKUTTEBUX HABUYOK
MPaBONOPYIIHAKA HOro HAaBYAHHS, JOMOMOTH y TpaleBIalITyBaHHI TOIIO.
[[To6 mpaBOIOPYITHUKHN BigIyBalld IICHXOJIOTIYHY MIATPUMKY (MOXKIIHBO
HaBITh Uepe3 PeNiriiHi opraHizaliii) i CHIN MPOJOBKYBATH KUTTS B TApMOHI1
3 CyCIILJIBCTBOM.

Ha namy aymky muist neperBopeHHs [1i10THOrO MpoekTy Ha MOBHOLIHHY
HalliOHaIbHY MOJENb HEOOXiHO:

1) crTBOpeHHs Mepexi HEHTpiB (Ha 3acamax JepKaBHO-MPHBATHOTO
NIapTHEPCTBA), sIKi O 3a0e3mevyBain MCUXOJIOTIYHUH CYNPOBij, HAaBUAHHS Ta
JIOTIOMOTY 'y TpaleBJaliTyBaHHI HENOBHOJITHIX MICJIs MPOLEIYpU IIpH-
MUPEHHSI.

2) BHectd 3MiHM 1o KpuminanpHOro Komekcy Ykpainu ta Kpuwmi-
HaJIbHOTO IIPOLIECYaJBHOTO KOJCKCY YKpaiHH, Iepef0avynuBII MOXKJIHBICTh
NOKJIAJIaHHS HA HEMOBHOJITHHOTO OOOB’S3KIB BHXOBHOTO XapakTepy
(BimBiZyBaHHSA TPEHIHTIB i3 JKUTTEBUX HABHYOK, OCBITHIX KypCiB TOIIO) SIK
HEBiJ €MHOI YaCTHHU YTOIH PO IPUMHPEHHS.
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3) MmepeoOCMHUCIHTH POJIb MEHITEHI[IAPHOI CHCTEMH, 3MICTHBIIN aKIIEHT
i3 i307mii Ha AaxKTHBHY B3a€EMOJII0 3 TpPOMAJIOI0, peNiriiHUMH Ta
TPOMaJICBKUMH  OpraHi3allisMd  JUIi  CTBOPEHHS  CEpeJOoBHINA,  Ji&
NPaBOMOPYIIHUK BiJ4yBa€ MIATPUMKY Ta CHIIY 3MIHUTH CBO€ JKHTTA.
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IMPAMI TA ITYBJIYHI 3AKJIMKHU 10 BUMHEHHSA AISIHb,
IO CTAHOBJIATH 'EHOLU/I: TPOBJIEMM KBAJII®IKAIIIT
TA CYJAOBOI IPAKTUKH

Angpymko Anapiii Bacunsosny
O00KMOp 1OPUOUHHUX HAYK, npoghecop,
3a6i0y6au Kageopu KPUMIHATbHO-NPABOEOT NOIMUKU
I0pUOUYHO20 paKyrbmemy,
Jlepoicagruil suwuli HAGYANLHUL 3AK1A0
«Yoiceopoocwkuil HayionanbHUll yHIGEpCUMEN)
M. Yorceopoo, Vkpaina

Ha cporomni B €anHOMY nep)kaBHOMY PEECTpl CYy[OBHX pillleHb Mic-
TUTBCSI JIMIIE TpU OOBHHYBaNbHI BUpOKH 3a 4.2 cT.442 KK VYkpainm.
Bci Bomm yxBameni IlleBueHkiBCchrkuM paiioHHUM cymoMm Micta Kwuesa
y 2024 pomi. 3a3Ha4eHUMH BHPOKAaMHU B THOPSIKY CIEIiabHOTO CYIOBOTO
MPOBAJKEHHS 3a BifCyTHOCTI 00BMHYBadyeHoro (in absentia) 3acymkeHi Tpoe
rpoMaJisiH pociiichkol (enepartii.

[Mepmmit i3 HUX 3acyKEeHWH 3a Te, MO, OyIy4H TelleXypHAIICTOM,
i vac oHyaiH-TpaHcisnii edipy aBTOPCHKOI NporpaMu «AHTOHHUMBD»
Yy XOJli pO3MOBH 3 POCIHCHKUM MUCBMEHHHUKOM pO3IOBIB, IO B JUTHHCTBI
(11e 3a pansHCBKUX YaciB), MM 4ac Horo nepedyBaHHs B cenuili ColoTBUHO
3akapmaTcbkoi 00JIacTi, MICIEBi pPOCIHCHKOMOBHI MiTH TOBOPIIN HOMY,
mo YKpaiHa OKYIIOBaHa «MOCKAJISIMID», IIEpeOrB CIIBPO3MOBHHKA 1 ITyOIid-
HO 3aBUB: «A TpsAM TONHTh Takux Hamo B TeickiHe. [IpsiMm BOT, Tam,
I1e «IblHE Kada». [IpsM TOomMTh HAgo Takux nAeTed, mpsM B ThICHIHE.
OTO HE Baml METOA, MO3TOMY BBl WHTEJUIMTCHTHBIE JIIOAW, MHCATEIH-
(haHTacTEl. A 3TO Ham MeTo. BoT mpsimM ckas3an, 94TO MOCKaJIM OKKYIH-
poBanM M Cpasy IpsM Opocaelib B peky ¢ OypHbiM TeueHuem! ... M Tam
KaXkJasi 3HAUUT M30a HA3bIBAETCS CMEPEKOBA ... «CMEPEKOBA Xara», U BOT
IpsIM B 3Ty CMEPEKOBY XaTy INpsM 3a0uBaTh M Keub...». Kpim Toro, meit
pociiicbknit xypHanicT OyB BU3HaHWI BUHHMM Yy BUTOTOBIICHHI MarepialiB
i3 3aKIMKaMH J0 TEHOLWAY 3 METOI0 iX ITOJANBIIOr0 PO3IOBCIOKEHHS,
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a TakoX y IX IOUIMPEHHI, OCKUIBKM MiJ Yac OISy Mepexi InrepHer
y BizkpuTOMYy MOCTymHi Oyj0 BUSIBICHO Bileo3amuc 3a3HAu€HOl Nporpamu
«AHTOHHMBD), pO3MilllcHHH Ha BimeoxocTuHry «YouTubey», skuii 3abe3-
MeYyBaB MOXKJIMBICTD HOTO Ieperisiry HeoOMeXeHOMY KOy 0ci0, 1110 MatoTh
nmoctyt Ao [aTepHery (Bupok 1) [2].

Hpyruii OyB 3acyIKeHHI 3a Te, IO BUTOTOBHB 1 PO3IOBCIOINB 4epe3
Biacuuii Telegram-kanan, sxuit Mae 41 618 3apeecTpoBaHUX KOPHCTYBAdYiB,
myOmikamito 3 TekctoM: «M He 3a0yapTe ymaputh no banagepe Bo JIpBoBe.
B maraumy, x 80-metmro YIIA». Lo myOmikamito, ska mepeOyBaia y
BIJIBHOMY JIOCTYIi JUIsi HEoOMeXeHOro koja ocid, OyJo BH3HAHO
nyOJiYHUMHU 3aKJIMKaMH JI0 TeHOUWAY YKpaiHChKOi Hamii, a came 10 il
YaCTKOBOTO 3HHIICHHS 3a MICIIEM KOMITAKTHOTO ITPO>KMUBaHHS y MicTi JIbBOBI
IIIAXOM I11030aBJIEHHS >KUATTS 11 WieHIB Ta/a00 3amofisHHSA IM TSHKKHX
TIIECHUX YIIKOKEHb (BUpPOK 2) [3].

Tperiit (Ocoba_3) OyB 3acyKeHHH 3a Te€, IO BUTOTOBHUB i PO3MOBCIONB
Ha caiiti «PUA HoBoctm» marepian, y sSIKOMy TIpsIMO i IMyOJIiYHO 3aKIIFKaB
JI0 TEHOIUAY YKpaiHCHKOTO Hapofy, a caMe A0 HOro 4acTKOBOTO (Di3WYHOTO
3HHUIIEHHS MIISIXOM M030aBIECHHS JKUTTS OT0 WICHIB Ta CTBOPEHHS JUIA HUX
KHUTTEBUX YMOB, PO3PAaXxOBaHUX Ha IX 4acTKOBE (i3WUHE 3HUIICHHS. Y Wi
myOumikamii cCTeMHO, 0€3KOMIIPOMICHO Ta 0e3abTepHATUBHO MPOCYBAIHCS
i71e Ipo HECIIPOMOXKHICTh YKPaiHCHKOT IepKaBH JI0 MOJaJIbIIOr0 iCHYBaHHS,
HETOBHOIIIHHICTh 1 JPYTOCOPTHICTh YKPaiHCBKOI Hallil, a TakoX HeoOXia-
HICTh ii 3HUIIEeHHS. 30kpema, Ocoba 3, MOCTIHHO MiAMIHIOIOYH MOHSITTS
«HAIIOHATI3MY» Ta «HAIM3M», ITyOJIIYHO 3aKIINKaB POCIHCHKY BIIay 3iHCHU-
TH TaK 3BaHy «JeHanuikaniro» YKpaiHu, sika, 3a HOro 3aJyMoM, Maia
nependayatu  Hacammepes (Pi3UUHE 3HUIIEHHS BIHCHKOBOCITYKOOBIIIB
30poitnx Cun YkpaiHd, «HAIiOHANFHUX OaTaNbHOHIB» Ta MiAPO3MLTIB
TEPUTOPIAIbHOI OOOPOHM, a TAKOXX BCTAHOBJIEHHS KOHTPOJIIO HaJ TEpH-
Topieto Ykpaiau. Kpim toro, Ocoba 3 3akinmkaB y Mexax L€l «IeHaIu-
(hikamii» 10 TMEepeBHXOBAaHHS YKPAIHIIB HUITXOM 1JEOJIOTIYHUX PEeTpecii,
JKBigamii IepKaBHOTO CYBEPEHITETY Ta CaMOCTIHHOCTI YKpaiHu, 3HUIICHHS
camol Ha3Bu «YKpaiHa» Ta CTBOPEHHs Ha 11 TEpUTOPIi KiIBKOX «HapOIHHX
pecnyOuik», IO CHOUPaTUMYThCS Ha CHJIOBY MIATPUMKY POCIHCHKOT
(enepanii. Takox BiH 3akivkaB 10 (I3UYHOTO 3HMIIECHHS NPEJICTaBHUKIB
JIep>)KaBHOI BJIA/IW, JIKBiAawii NMPOYKpaiHCHKHM HaJlalITOBAHUX TPOMAJsH,
a THX, XTO 3QJUIIUTHCS KUBUM, — J0 YB’si3HeHHs. Y cBoiii ctarti Ocoda 3
3a3HayaB, 110 POCIChbKa Biaja TMOBHHHA 3a0E3MEYUTH TPUBAIMU IPOIEC
«meHanmikamii» TPHUBATICTIO MPUOTU3HO 25 POKIB, Y MeXax SIKOTO Mae
BinOyTHCS MOBHA «aeykpainizamis». CtanoM Ha 6 TpaBHs 2022 poky 3a3Ha-
YeHy MyOmiKamilo 3 3aKkiIMKaMH 0 TEHOIWAY YKPaiHCBKOTO HapoIy
neperasHyIu nonan 1,4 minsitona oci6 (Bupoxk 3) [4].
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AHani3 IuxX BUPOKIB CBIIYHUTH MPO MOCTYNOBE (OPMYBaHHS YKpaiHCHKOT
IOpaKkTUKU 3acTocyBaHHsA 4.2 cT.442 KK VYkpainm B ymMoBax HOBHO-
MacmTabHOi pociiickkoi arpecii, OJHAaK OJHOYACHO BHUSBIISIE HU3KY
CepHO3HUX MPOOJeM SK Yy IUIOMIMHI KPUMiHAIBHO-TIPABOBOI KBamiikarii,
TaK 1 MIONO CTAHIAPTIB MOTHBYBaHHS CyIOBHX pimreHb. OcoOmmBoi yBarn
3aCIyTOBYIOTh IIMTaHHS BCTaHOBJICHHS CIICIiaJIbHOTO HaMipy TIpH KBai-
(hikamii mpAMUX Ta MyONYHUX 3aKJIMKIB A0 BYMHEHHS [isSHB, SKi CTAHOBIIATH
TEHOLU/, PO3MEXYBaHHSA IbOTO CKIagy 3710YMHY Ta CYMDKHHX CKJIAiB,
a TaKoXX PIBEHb apryMeHTallil, SKHH IEeMOHCTPYIOTh BITUHM3HSAHI CYAH TpPH
OOTpYHTYBaHHI CBOTX BUCHOBKIB.

VY BciX TphOX BHPOKAxX CYJ BHXOAMB i3 TOTO, IO MOIIUPEHHS ifei mpo
HEOOXiTHICTh «IeHanu(pikamii», «IeykpaiHizamiiy, JKBiIamii yKpalHCBKOI
JIep)KaBHOCTI Ta (i3UYHOTO 3HUIICHHS IIEBHUX KaTeropid ykpaiHIiB
CTaHOBHUTH ITyOJIIUHI 3aKIIMKH JI0 TEHOIIMAY YKpaiHCHKOTo Hapoy. BonHouac
HaAMOLIBII CKIAMHUM 1 JUCKYCITHUM NMATaHHAM Yy KOHTEKCTi 4. 2 cT. 442 KK
VYkpaiHu € came OBEIEHHS TOTO, IO BiANOBiTHI BHCIOBIIOBAaHHA OyiH
CIpsIMOBaHI HE NMPOCTO HA BHIIPABIAHHS arpecii 4M HACHIIBbCTBA, a caMe
Ha 3HHUIICHHS HAIllOHAJIFHOI TPYITH SIK TaKOi.

Oco0nrBO MOKAa30BUM y HBOMY KOHTEKCTI € BHpok 3. Cyn AeTanbHO
BHKJIaB 3MICT HaNmMCaHOi OOBHHYBAYSHHUM CTaTTi, 3a3HAYAIOYH, 10 OCTaHHIN
«CUCTEMHO, OE3KOMIIPOMICHO Ta Oe3albTepHATUBHO IPOCYBaB CBOI inel
PO HECTIPOMOXKHICTh YKpaTHCBKOI Jep)KaBH N0 MOAAJBLIOrO iCHYBaHHS,
HEMOBHOIIIHHICT Ta IPyTOCOPTHICTh YKPaiHCBKOT Hallii, @ TAKOXK PO HE00-
XigHicTh 11 3HMIIEHHs». Jlani cyn HaBOIWTH KOHKpETHI (opMyitoBaHHS,
3TiHO 3 SIKUMH aBTOp 3aKIMKaB 10 «(I3WYHOrO 3HUILEHHS BiHCHKOBO-
ciryk00B1iB 30poiHNX cuil YKpaiHuy», «IiKBifalii NaTpioTHYHO, MPOYyKpa-
THCHKM HAJAIITOBAHUX TPOMAJSH», a TaKOX /MO «IIOBHOI JAeyKpaiHizarii»
MIPOTATOM «OpPi€HTOBHO 25 pokiBy». Came 1i (parMeHTH TO3BOJIWIIN CYAy
0OIpYHTYBaTH HasBHICTh O3HAK F€HOIUIHOI PUTOPUKH.

Pa3om i3 THM HaBiTh y BUPOKY 3, KUl € HAHOLIBII eTaTi30BaHIM Cepel
TPBOX, IpoOIeMa HaJIEKHOTO BCTAHOBICHHS CIELiaTbHOTO HaMIpy 3ajIHIia-
€TbCs /10 KiHIS He BupimieHow. Cya GpakTUYHO KOHCTATYe, 10 BUCIIOBIIIO-
BaHHsS OOBMHYBQuUCHOI0 € 3aKJIMKaMHU JI0 TEHOLMIY, ajleé He IMPOBOIMUTH
rMOOKOro aHallizy TOro, Y4OMy caMme BOHHM CBi4aTh NPO Hamip 3HUILIECHHS
YKpaiHLiB SK HallloHaJIbHOI TIpymu. Y BHUpPOKY 3a3HaudeHo: «Ocoba 3...
Mepecyilyloud METy 3aKJIMKaHHs 10 TeHOLUY YKpaiHChKOT0 Hapoay, To0To
JI0 MOro YacTKOBOTO 3HHIICHHS IUIIXOM MO030aBJIEHHS TpoMajisiH Y KpaiHu
KUTTs». [IpoTe T Te3a (PaKTHYHO BiNTBOPIOE NUCIO3HUINIO BiqNOBITHOI
CTaTTI KPUMIHAJIBHOTO 3aKOHY 1 Mai)ke HE CYMpPOBODKYETHCS CAMOCTIITHIM
aHaIi30M KpUTEpiiB TCHONUIHOTO HaMipy.

VY BciX TphOX BHPOKaxX CyJ MEPEBaXHO OTOTOXHIOE AHTHYKPATHCBKY
PUTOPHKY, TpOIaraHAy BiHM Ta 3aKIMKH OO JIKBiZamii yKpalHCBKOi
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JIep>)KaBHOCTI 13 3akimKamMu a0 reHouuay. OJHaK MDKHapOJHO-TIPaBOBE
PO3YMiHHS TEHOLMJY BHMara€ 3Ha4HO BY)XXYOTO Ta OLIbII crierudiqHOro
nigxoxy. HeoOxifHO TOBECTH CIIpSIMOBAHICTh CaMe Ha 3HUIIEHHS 3aXUIIEHOT
TpyNy TOBHICTIO a00 dYacTKoBO. HaTomicTe y HasBHHX BHpPOKax Cyn
3HAYHOIO MIpOI0 BUXOIWTH i3 3arajbHOI aHTHYKPaiHCHKOI CIIPSIMOBAHOCTI
BHUCIIOBJTIOBAHb.

Hanpuknan, y Bupoky 3 cepex apryMeHTIB Ha KOpHCTh KBamidikamii 3a
9.2 c1.442 KK VYkpaiHu cyn mocuiaeTscs Ha Te, M0 OOBHHYBaueHHA
«IOCTIHHO 3AIHCHIOE MiAMIHY TOHSTH «HAIIOHANI3MY» Ha «HAIHI3MY,
JIOCTOBIPHO PO3YMIIOYH PI3HHIIO IMX TepMiHiB». OmHak cama 1o coOi
MpOTaraHInCTChKa MaHIMyJISIisl TOHATTAMH Il HE CBIAYMTH aBTOMaTHYHO
PO HAsBHICTh 3aKJIWKIB 10 TEHOLMIY. AHAJIOTIYHO TBEPIKEHHS IIPO
«HETIOBHOIIHHICT YKpaiHCBhKOI HaIlil» Oe3yMOBHO Ma€ O3HaKH MOBH
HEHABUCTI, ajie MoTpedye MOAATKOBOTO aHaJli3y B KOHTEKCTI BCTAHOBJICHHS
caMe TeHOIMJHOTO HaMipy.

BaxnmBoro mpo0i1eMoIo € TaKoXX pO3MEXYBaHHS 3aKIHKIB 10 TCHOIHIY
Ta CYMDKHHX CKIIAJIiB 3JIOUMHIB, 30KkpeMa mependadenux cr. 109 ta cr. 110
KK Vxpaiau. ¥V Bupoky 3 onmHa i Ta cama CTaTrTs OOBHHYBau€HOTO CTaya
MI/ICTaBOI0 OJJHOYACHO Ausl KBamigikarii 3a 4. 3 cr. 109, u. 1 ct. 110 Ta 4. 2
cT. 442 KK Vkpainu. [Ipu npomy cyn He aHalli3ye MUTaHHSA KOHKYPEHIi
HOPM Ta HE IOSCHIOE, sIKi caMe ()parMeHTH TEKCTy YTBOPIOIOTH OKPEMO
3aKJIMKH 0 HACHWIBHUIIBKOT 3MiHM KOHCTHTYLIHHOTO JIaay Ta 3aXOIUICHHS
JIEpXKaBHOI BJIQJM, OKPEMO — 3aKIMKH J0 3MIiHH MEX TEPHUTOpii Ta Aep-
JKABHOTO KOP/IOHY YKpaiHH, a OKPEMO — 3aKJIMKHU J10 reHouuay. @akTHaHo
BECh TEKCT CTATTi CIIPUHMAETHCS SIK €AMHUN 3TTOUNHHUH KOMILIEKC.

Oco0nuBo 1€ IOMITHO y (parMeHTi, e Cyn 3a3Hadae, 10 OOBUHYBa-
YeHUH «3aKIMKA€ HACWIBHUIBKMM IIISIXOM, 3 BHKOPHCTAHHSIM 30pOHHUX
cu Pociticekoi @epeparrii 3SMiHUTH MeXi TepuTopil YKpaiHu Ta IepKaBHOTO
KopmoHy Ykpainm». Taki fii ogeBuaHO oxormooThes cT. 110 KK Ykpainn,
OJIHAK CYJ HE TOSICHIOE, Y YOMY IIOJISATA€E TOJATKOBUH €JIEMEHT, HEOOXiTHUI
caMe IS CKJIaay TeHOLUY.

Okpemoi yBarm 3aciyroBye mpoOjeMa MOTHBYBAHHS PO3TJISLIYBaHHUX
cyJoBUX pimenb. Hailicnmabmum y 1pomMy acrekTi 0e3yMOBHO € BHpPOK 2.
Skmo Bupok 3 xowa O MICTHTh 3HAUHMH BHKJIAI 3MICTY CIIPHOi CTarTi
Ta TEBHYy crpoOy OOIpyHTYBaHHS CYCHUIBHOI HEOE3NMEeYHOCTiI BHCIIOBIIIO-
BaHb, TO Y BUPOKY 2 MOTHBYBaJbHa 4YacTHHA (PakTHYHO 3BelleHa 10 KOH-
cTarauii TOro, o CyA MOTOKYEThCS 3 JOBOJAMHU CTOPOHH OOBHHYBauCHHSI.
Cyn maiike He NMPOBOJAWTH CAMOCTIMHOTO aHaNi3y CKJIaay 3JI0YMHY, HE J0-
CIIIIKY€E 3MICT KOHKPETHHX BHCJIOBIIIOBAaHb, HE IOSICHIOE, YOMY CaMe BOHHU
CTaHOBIATH 3aKJIUKH 10 TeHOUWAY, a He IiHII (OPMH IPOTHIPABHOI
IIpOTIaraHiu.
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Y Bupoky 2 cya ¢(akTH4HO OOMEKHMBCS KOHCTATAIlli€l0 OKPEMHX
arpecUBHMX Ta aHTHYKPAiHCBKUX BHCIIOBIIIOBaHb, 30KpeMa 3TajKolo
npo HeoOximHicTh «ymapy mno banpepe Bo JIbBoBe», omHak Maibke
HE TMOSICHUB, Y YOMY CaMe IOJIsra€ TeHOLMIHUN XapakTep TaKuX 3aKJIHKIB.
[Ipu npomy cama 1o cobi ¢pasa mpo «ymap mo bannepe Bo JIbBoBe», HaBITh
3a 11 OYeBUAHOI CYCHUIbHOI HeOEe3MeYHOCTI, e HEe CBIAYNTH aBTOMATHIHO
PO HasBHICTH CIEIiaTbHOTO YMHCIY Ha 3HHUIIECHHS YKpAiHIB SK HaIlio-
HaJbHOI TPYNH.

[Migxpeciro, MmO came CIEIialbHIA YMHCEN € MEHTPATBHOI0 Ta BH3HA-
YaJbHOI0 O3HAKOI TEHOIMAY SK Y MDKHApPOIHOMY KPUMIHAJIBHOMY IpaBi,
TakK 1 B KOHTEKCTi cT. 442 KK Vkpainu. Jlnsa kBamidikaiii 3a 11i€f0 HOpMOIO
HEJI0OCTaTHHO BCTAHOBUTH 3aKJIMKH JIO HACHJIBCTBA, BIHHM UM HABITh Maco-
BOoro BOMBCTBAa. HeoOXimHO moBecTH, IIO BIMOBINHI 3aKIMKH OyJIU CIIpsi-
MOBaHI caMe Ha 3HHMIIEHHS HaliOHAIBHOI, €THIYHOI, pacoBOl Y pemiriiHol
TPYTH SIK TaKOi — IIOBHICTIO 200 YacTKOBO.

BignosimHoro aHamizy y BHpOKy 2 ¢aktuuHo Hemae. Cyn He po3me-
JKOBY€ 3aKJIMKH IO BOEHHOTO HACHJIBCTBA Ta 3aKJIMKH JI0 TEHOIHY, HE TOsIC-
HIOE, KOTO caMe IPOIIOHYBAJIOCS 3HUIIUTH, 9M HIIIOCS caMe Mpo yKpaiHIIiB
SK HallOHAJBHY TPYIly, i HE aHaji3ye, y 4OMy TPOSBIETHCS HaMip iX
YacTKOBOTO a00 IOBHOTO 3HMIIEHHS. BHAcCHiZOK HbOro MOTHBYBalbHA
YacTHMHA BUPOKY 2 y BIANOBINHIA YacTWHI BUMIAJAE [EKIAPATHBHOLO,
a HE IOPUIMYHO apTyMEHTOBAHOIO.

Y 1pOMy KOHTEKCTI BUPOK 3 BHIVISIa€ OUIBII apryMEHTOBaHUM, XOua
TakoXX He mo30aBieHnM HepousikiB. Cyx xoua O HamaraeTbcs HaBECTH
oKkpeMi ()parMeHTH TEKCTY, SIKi BBayKa€ T€HOLMIHUMH 33 3MICTOM, 30KpemMa
MOCHJIaHHST Ha «(]i3W4YHE 3HHUILEHHS», «IOBHY JEyKpaiHi3alilo», <«IiKBi-
JIalifo MaTpiOTHYHO HAJNAIITOBAaHUX IpoMaisH». OIHAK HaBiTh TYT MOTHBY-
BaHHA 3HAYHOIO MIpOI0 Mae€ JeKiIapaTWBHMH xapaktep. Hanpukman,
CyJ 3a3Havae: «CyJ BBaKAa€ 3a3HAUCHI JTOKA3M HAJCKHUMH, JIOITyCTHMHUMH,
JIOCTOBIpHUMH Ta B CYKYIHOCTiI JOCTAaTHIMH JAJsl TPUAHATTS DIIICHHS
PO BHHYBaTicTh». BomHO4Yac He MOACHIOEThCA, YOMY caMe KOHKPETHI
BHCIIOBJIIOBAHHS yTBOPIOIOTH O3HAKU CKIAAy 3J04YMHY 3a 4.2 cT. 442 KK
VYkpainu.

VY Bupoky 1 aHaJOriYHO CHOCTEPIracThCs TEHAEHIS /0 CIPOIICHOTO
MIIX0/y: CyJl BU3HAE, 1[0 3aKJIMKH JIO0 3HUILECHHS YKPaTHCHKOI 1JeHTHYHOCTI,
3allepeyeHHs] MpaBa YKPaiHCHKOTO Hapoay Ha ICHYBaHHS Ta MiATPUMKA
HACWJIBHULBKUX A1l pd € mocrarHiMu st kBamidikamii 3a 4. 2 cr. 442 KK
VYxpainu. BogHouac BifcyTHil aHaJIi3 TOTO, UM OXOILTIOIOTH BUCIIOBIIIOBaHHS
caMe HaMmip YacTKOBOTO a00 TOBHOTO (i3UYHOTO 3HUINCHHA TPYIH, YU
HOEeThCS TPO aCHMUIALII0, TOJITHYHE MIAKOPSHHS a00 3HUINEHHS Iep-
JKaBHOCTI.
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[TpoGnema ¢GopMasbHOrO MOTHBYBAaHHSI NMPOSIBISIETHCS TAKOXK y TOMY,
10 CyId BHKOPUCTOBYIOTH 3araibHi (pasul Npo «IOCTATHICTH IOKa3iB»,
«Y3TOJDKEHICTB JI0Ka3iB» Ta «JI0BEACHICTh BUHU 11032 PO3YMHUM CYMHIBOMY,
OJTHaK HE IMOSCHIOIOTH, SIK CaMe KOHKPETHI JO0Ka3W MiITBEPIUKYIOTh KOXKEH
eJIEMEHT CKJIany 3inounHy. Hampukinan, y BHpOKy 3 Cyd ITOCHITAETHCS
Ha «IPOTOKONHM OTJISAY», «BHCHOBOK €KCIEpTa» Ta «IHII OKa3my,
ajie He PO3KPHBAE 3MICTy €KCIIEPTHOTO BUCHOBKY, HE HABOJUTh KOHKPETHHX
MOBHHUX KOHCTPYKIH, $Ki EKCIepT BHU3HAB 3aKIMKaMH [O TEHOLHIY,
1 HEe aHaJi3ye METOMOJIOTII0 TaKoro BHCHOBKY. Lle € ocobOmmBo mpobiema-
TUYHUM Yy TPOBaPKEHHSAX IPO BUCIOBIIOBAaHHA, /i€ CaMe JIHTBICTHYHHN
Ta KOHTEKCTYaJIbHUH aHalli3 Mae BupinraibHe 3HaueHHs. Cyau MOBHHHI Je-
TQIFHO MOTHBYBaTH, 4YOMY II€BHI BHCJIOBIIOBaHHS € HE IPOCTO HpO-
MaraHJMCTCHhKUMH UM arpeCUBHUMH, a caMe 3aKIMKaMH 10 3HUIIEHHS Hallio-
HanbHOI Tpynu. HaToMicTh y mpoaHami3oBaHMX BHPOKax CIIOCTEPIraeThes
TEHICHIIIS IO JCKIapaTUBHOCTI.

CyTTeBOIO TIPOOIEMOIO € W Te, M0 CYAW Maibke HE aHaTi3yITh MiXk-
HApOJHO-TIPABOBI CTAHIAPTH TIYMaueHHS TEHOIMIY. BHpOKM mpakTHIHO
HE MICTITh NOCHJIAHb HA TMPAKTHKY MDKHAPOIHUX KPUMiHAJIBHUX
TpuOyHaNiB, Ae OynM HampambOBaHiI KIIOYOBI IIXOAW J0 BCTAHOBJIICHHS
CHEiaJIbHOTO HaMipy P TSHOIHII.

llle ogHMM NMOKa30BMM acIeKTOM € Te, 1[0 CYy/AW 3HA4Hy yBary MpHIi-
JS0Th MaciiTaly nommpenHs iHdopwmanii. Tak, y BUpOKy 3 HEOIHOPa30BO
MIJIKPECITIOEThCS, MO cTaTTio neperiisiHyino «1 475 041 ocio». bezymoBHo,
e MATBEPIUKY€E MyOJIIYHUI XapakTep IOIIMPEHHSI Marepiany, OJHaK came
1o co0l IIMpOKe OXOIUICHHS ayAWTOpil HE JOBOAWTH HAsBHOCTI 3aKIIUKIB
no reHomuny. [Ipore y MoTuByBaHHI Cyay wLeil apryMeHT (akTHIHO
BUKOPHCTOBYETHCS SIK OAMH 13 LEHTPAJIbHUX EJEMEHTIB XapaKTePHUCTHUKH
CYCITUTBHOT HeOE3MEeYHOCT] TisTHHS.

3arajoM aHaji3 HasABHMX BHUPOKIB CBIMYHTH MpPO TE, IO OCHOBHOIO
MpoOJIEMOI0 Cy4acHOi MpPaKTHUKK 3acTocyBaHHS 4. 2 cT. 442 KK Vkpainn
€ He CTUIBKU camMa MOXKJIMBICTh KPUMiHAJIBFHO-TIPABOBOI OIIHKH BiIMOBITHUX
iH(pOPMAIIHHUX Jif SIK 3aKJIMKIB IO TEHOLMY, CKUTBKM HEIOCTaTHS SIKICTh
MOTHBYBAHHSI CYIOBHX pIllIeHb, OCOOJIMBO IIO/0 BCTAHOBJIICHHS CIIEIialb-
HOTO YMUCIY Ha 3HHMIIEHHS YKpalHIIB SK HAIllOHAIBHOI Ipymu. Y TMOAaib-
moMy (OpPMyBaHHS CTajOi MPAaKTHKH 3acTocyBaHHS 4.2 cT.442 KK
VYkpainu noTpeOyBaTMMe 3HaYHO INIMOLIOrO BpaxyBaHHS MIKHAPOAHO-
NPaBOBUX CTaHJAPTIB, AETAJLHOTO aHaNi3y 3MICTY BHCIIOBIIOBaHb Ta CyT-
TEBOTO TIABHUIICHHS CTAaHIAPTIB CYJOBOrO MOTHUBYBaHHSA. HeoOXimHO
iIKpEeCINTH: 0OBUHYBAIBHI BHPOKH 32 4. 2 cT. 442 KK Ykpainu € yHikaib-
HUM IHCTPYMEHTOM MPOTHIi1 TEHOIMIHINA Mponarani, skuii Ma€ 3aCTOCOBY-
BaTHCh HE CUMBOJIIYHO, @ OPUIUYHO NTEPEKOHINBO.
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OKPEMI ITPOBJIEMH TOTPUMAHHS ITPAB JIIOJJUHU
Y KPUMIHAJIBHOMY ITPOBAJI’KEHHI
3A YMOB IIPABOBOI'O PEXKUMY BOEHHOI'O CTAHY!

Bacucra Ipnna Bonogumupisaa
O0OKMOpKA IOPUOUYHUX HAYK, NpoghecopKa,
npogecopka kageopu npasa imeni akademixa YAH o. Isana Jlyyvkoeo,
3axnad suwoi océimu « Yuisepcumem Kopons /lanuna»
M. lsano-Ppankiscok, Ykpaina
unenkuna Hayxoso-koncynomamuenoi paou npu Bepxoenomy Cyoi

PosmounHaroun po3risa 3aCKIapoBaHOi MPOOJEMH BapTO BYECPrOBE
srajat, 1o me y 2014 poui KITK Vkpainu monosaeHo posmimom IX-1 [1].
3rigao i3 3akonoMm Bix 12.08.2014 poxy No 1631-VII «IIpo BHECeHHS 3MiH
o KpumiHampHOTO MPOIECyalbHOTO KOAEKCY YKpaiHH 100 OCOOIHUBOTO
PEXHUMY JOCYIOBOTO PO3CIiLyBaHHS B YMOBAaX BOEHHOTO, HAI3BHUYAWHOTO
crany abo y paiioHI TpPOBEOCHHA AaHTHUTEPOPHCTUYHOI omeparii», BiH
HaszuBaBcs «Ocobnuguil pexcum 00cy008020 pO3CIOY8AHHA BOEHHOZO,
Hao38u4aiHo20 cmany abo y patoHi NPOGeOeHHsT AHMUMEPOPUCTIUYHOL
onepayii» 1 ckiagaBcs 3 omHiei cr. 615 KIIK Vkpainu, sikoro Oyio
nepe0aYeHo, Mo B MICIIEBOCTSX, A€ M€ BOEHHUHN YW HAJA3BUYAHHHIA CTaH
a00 aAHTUTEPOPUCTHYHA OIEpallis, IOBHOBAKEHHS CIIIYOTO  CYIJI,
BuzHaueHi KITK Ykpainu, a Takox 11070 0OpaHHS 3aro01>KHOTO 3aX0/1y Ha
ctpok g0 30 nHiB mepemaioThes mpokypopy. [Ipore me crocyBamocs
KPUMIHATBHAX MPOBAKEHD JIUIIE IMIOA0 BHKIIOYHOTO IEPETIKYy 3JI0YHHIB,
Tpo 10 BxKe Hrmtocs [2].

3romoM HasBa IILOTO PO3IINy KilbKa pa3iB 3MiHIOBamacs. Tak, 3akoHOM
Vkpainu Big 27.04.2021 p. No 1422-IX «IIpo BHecenHs 3MmiH no Kpuwmi-
HAJIBHOTO TIPOLIECYABHOTO KOMEKCY YKpaiHH IIOJO BIOCKOHAJCHHS
OKpEMHX IOJIOXKEHb Y 3B’A3KY 31 3AIMCHEHHSIM CHELiaIbHOTO JOCYIO0BOTO
po3ciigyBaHHS» HWOro Has3Ba Oyna mgomoBHeHA: «Ocobaueuii  pexcum
00Cy008020 pO3CHIOY8AHHA BOEHHO20, HAO36UYALIHO20 CMAHY A00 8 PAllOHI
npOGeOeHHs. aHMUMEPOPUCMUYHOT onepayii 4u 3axo0ié i3 3a6e3neueHHs
HayioHanvbHoi bes3nexu i 000poHU, 8IOCiUl I cMpUMy8anHs 30poiiHol azpecii
Pociiicoxoi @edepayii y [loneyvrxin ma Jlyeancokiti oonacmsxy. Came Tak
BiH Ha3WBaBCs cTaHOM Ha 24 motoro 2022 poky [1].

[lyGnikariro MOIATOTOBIEHO y MeXaX BHKOHAaHHS Mpoekty «MopepHizaliis
KPHUMIHAJILHOTO IIPOBA/LKEHHS YKpaiHM B YMOBaX €BpOIEHCHKOI iHTerpauii» (peectp.
Ne 2025.07/0259) 3a nmiatpumku HanioHansHoro oHIY DOCTIKeHb YKpaiHH.



[Ticns movaTKy TpuBarouoi BiiHM Ha3Ba po3Zily Oyna e Kijbka pasiB
3MiHEHa, a BiH CyTTEBO JIONIOBHEHMH. 30KpeMa, 3a 3aKOHOM YKpaiHM Bif
15.03.2022 p. No 2125-IX «IIpo BHecenHs 3MiH n0 KpuminamsHOTro mpo-
LeCyaJIbHOTO KOAEKCY YKpaiHM IIOJ0 IMOPSIKY CKacyBaHHS 3armo0iKHOTO
3aX0My ISl TPOXOIPKCHHS BIMCHKOBOI CIyKOM 3a TPH30BOM IIiJ dac
MoOimi3amii, Ha 0coOMMBHiA TIepion a00 HOTo 3MiHHU 3 IHIINX IMIICTaB» HOTO
Ha3Ba CTaja 3By4atd Tak: «Ocobausutl pexcum 00cyo008020 po3Ciioy8anHs,
€Y008020 p03210Y 8 YMOBAX BOEHHO20, HAO38UUALIHO20 CMAHY ab0 Y patioHi
NpOBeOdeHHs aHMUMEPOPUCIMUYHOT onepayii uu 3axo0dié i3 3abe3neueHHs
HayioHanvbHoi Oesnexu i 000poHU, 8IOCiUi I cMpuMysants 30pouHol azpecii
pociticokol ¢edepayii ma/abo inwux Oepxcas npomu Ykpainu», a TEKCT
Oyno monoBHeHO cT. 616 KIIK Vkpainu [1].

Haii6inpi cyTTeBi 3MiHM BiOysmcs 3 TPUHHATTAM 3aKOHY YKpaiHU Bif
14.04.2022 p. No 2201-IX «IIpo BHecenHs 3miH 10 KpuminansHoro
MPOLECYAIFHOTO KOJECKCY YKpaiHM MIOJ0 YIOCKOHAIEHHS TOPSAKY 3IiH-
CHEHHsSI KPUMIHAIBHOTO TPOBAKEHHS B YMOBAaX BOEHHOTO CTaHY», SKHM
Oya 3aKpiruieHa OcTaTo4Ha Ha3Ba po3aity «Ocobrusuii pexcum 00cy0o8020
Ppo3cnidy8ants, cy00802o po32iady 8 yMoeax 8o€nHozo cmawny». Kpim toro,
CYTTEBO AOMOBHEHO CT. 615 Ta gomano cr. 615-1 KIIK Ykpainu [1].

3romom cratTi po3ainy «Ocobausuti pexcum 00Cy008020 pO3CHiOYEAHHS,
€y008020 p0O321A0Y 8 YMOBAX 6OEHHO20 CMAHY» 3aKOHOIABELb BKOTPE
1 HCOZHOPA30BO «YAOCKOHATIOBABY, 3MIHIOIOUHN 1X (hOPMYITFOBAHHS, BHKIIIO-
Yalo4Yl OKpeMi YacTHHH CTaTel Ta JOMOBHIOIOYM iHImMMU. [[is mpukiany,
yactuHy BockMy crarti 615 KIIK Vkpainu Oyno BHKIIIOYEHO Ha MifcTaBi
3akony Ne 3509-IX Bixm 08.12.2023. Yactuny mnepmry crarti 615 KIIK
VYkpaiHu JONOBHEHO a03alloM YOTHUPHAAUATHM 3TiIHO 13 3aKOHOM
Ne 4009-IX Bixm 09.10.2024. Yactuny nepmry crarti 615 KIIK VYkpaian
JIOTIOBHEHO a03aloM ITUATHAAISTHM 3rigHo 13 3akoHoM Ne 4555-1X
Bim 22.07.2025. Hassa crarti 616 KIIK VYkpainu 3MiHIOBamacs i cTaHOM
Ha chorojHi Aie B pemakimii 3akony Ne 3902-IX Bix 20.08.2024., sk i n’4Th
yeproto apyra wactuHa crarti 616 KIIK VYkpainu Tex momoBHroBanacs
ab3aroM apyrum 3rigHo i3 3akonom Ne 2751-1X Big 16.11.2022 ta Oyio
yHeceHo 3Minn 3akoHoM Ne 3902-IX Bix 20.08.2024. 1 Take iHiie.

VY nmepury yepry ciiJ BiJ3HayMTH, IO Ha3Ba pO3JLTY, HE IUBIISTYUCH
Ha 1 KiTbKa 3MiH, BCE XK 3QJIMIIAEThCS HE BIANO0. bo y 3B’s13Ky 3 TpHBaro-
YOI LIMpPOKOMaclTabHOIO 30pOiHHOI0 arpeciero pociiichkoi  demeparnil
mpoTH YKpalHW, Ha MmiACTaBi mpomo3umid Paam HamioHanbHOI Oe3mexu
i o6oponu YkpaiHu, BianoBiaHO 10 myHKTY 20 gacTiHHU nepmoi crarTi 106
Koncrurynii Ykpainn, 3akony Ykpainu «IIpo mpaBoBuii pexuM BOEHHOTO
CTaHy», YMOBU GOEHHO20 CMAHY BCHMAHOBAEHO Ha mepumopii Ykpainu
i Yxazamu [Ipesnnenra Ykpainu, 3aTBepIKSHIMHU BiIIOBITHUMHU 3aKOHAMH,
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CTPOK J1ii BOEHHOTO CTaHy IOYMHAIOYM 3 JIIOTOro 2022 poKy MO TerepiliHii
qac MPOAOBXKYBABCS JIecATOK pasiB. KpaiiHiil i3 Yka3iB, Akuii 3aTBEpPKCHO
3akonom Ne 4757-IX Bin 14.01.2026, BKOTpe NPOAOBXKMB CTPOK Mii
BOEHHOTO cTaHy B Ykpaini 3 05 roguam 30 xBummH 3 motoro 2026 poky
ctpokoM Ha 90 nmi6 [3]. Ilpu mpomy, 0coONMBHH PEXKAM KPUMIHAIBHOTO
MIPOBAKEHHS (TOOTO «8 YMOBAX OEHHO20 CMAHYy) JIOTIUHE, IO HE 3aCTO-
COBYETHCS Ha Bciil Tepuropii Ykpaiau. bo Bxke y myHKkTax yactuau 1 crarTi
615 KIIK f#ize MoBa He 3arajlioM NpO IMPABOBUI PEXUM BOEHHOTO CTaHY,
a TPO «BIACYTHICTh TEXHIYHOI MOXKIUBOCTI noctymy 1o €PJIPy», «BincyTHIO
00’€KTUBHY MOXJIMBICTh BHMKOHAaHHS CJIIYUM CYAJCI0 TTOBHOBAXKECHBY,
«BIJICYTHICTh 00’ €KTUBHOT MO>KJIMBOCTI MOJJAJIBIIOTO TIPOBEACHHS, 3aKiHUCH-
HS JIOCYJIOBOT'O PO3CIiAYBaHHS», «BIJICYTHIO TEXHIYHY MOXKJIUBICTD JJOCTYITY
o €MuHOT cy10BO1 iH(OopMaNiHHO-KOMYHIKAIIFHOT cucTtemMm» [ 1] Tormo.

[Mo-npyre, HaibinbII cyTTeBMMHU Bajamu nepenidennx HopMm KIIK e ix
MIePEHACHUYCHICTh OLIHHUMH TTOHSTTSAMH, SKi Y TIepediry mpaBo3acTOCyBaHHS
TIIyMa4sThCSl HEOMHAKOBO IIPaBO3aCTOCOBYBadaMM. Xoda BiJ OIIHHUX
MOHATHh HAsBHA HE JIMIIE INKOJA, a W € 3MOora pO3LIMPEHHS iana3oHy
BIACHOTO YISy YHUKHEHHS HaAMIPHOI «3aperysibOBaHOCTI» TOIIO
[4, c. 8-22]. Takox HaeTbesi, cepel 1HIIOTO, 1 PO HEraTUBHI HACIIIKH, 5K
OT: CYTT€BE OOMEXEHHS IIPaB JIIOJMHHU, KOJIU 3aCTOCOBYETHCS OCOOIMBHI
PEKHM JIOCYZ0BOT'O PO3CIIiyBaHHs, Cy/I0BOTO PO3IIIsly B YMOBaxX BOEHHOT'O
crany. OT y [bOMY BHUMAIKy Ili OIlIHHI MOHSATTSA 3a0apBIIIOIOTHCSI BXKE
HETaTHBHHUM BIATIHKOM 1, OYEBHIHO, HAJTO PU3UKOBAHO Y3aKOHIOBATU TaKy
3aJIeXKHICTh. X04Ya 3aKOHOAABEIb Nepe10aynB i MeBHI 3armo0KHUKH, SK OT:
«TIpo pillIeHHs, MPUHHATI NPOKYpOpPOM y BHUMAJAKaX Ta IOPSAKY, Mepea-
6auyenux crarrero 615 KIIK Ykpainu, HeBiKIaIHO 3a HMEPIIOi MOKIMBOCTI
MOBIZIOMJISIETBCST TIPOKYPOP BHINOTO pIiBHS, a TAaKOX CyH, BHU3HAYCHUI
y TOpsIKY, TependadueHoMy 3aKOHOAABCTBOM, 3 HAJAaHHAM KOMIM Biamo-
BiTHMX NOKYMEHTIB He mi3Hime 10 qHiB 3 JHS MOBiZoMICHHS». AGO X Te,
IO «KOmii MarepiaiiB KpUMIHAJIBHHUX MPOBAIKECHb, TOCYIOBE DPO3CIiTy-
BaHHS B SIKUX 3[IHCHIOETHCA B YMOBAaX BOEHHOTO CTaHy, B 0OOB’S3KOBOMY
MOPSAKY 30epiraloThCsi B CJICKTPOHHIN (QopMi y Ji3HaBaya, CIIIYOr0 YU
mpokypopay [1] Toro.

HaykoBi jauckycii TpUBajdM NPaKTUYHO TPH POKH, HAYKOBII JaMalld
CIMCH, CTBOPIOBAJIN IPYHTOBHI KOMEHTapi [5], «KpHyuain» Mpo MOPYIIEHHS
npaB JIIOJAWHH Yy pe3yibTaTi NMpaBO3aCTOCYBaHHS YAacTHHU 13 IOJIOKEHb
po3niny «Ocobaueuil pesxicum 00cy008020 PO3CHIOY8AHHI, CYO08020 PO3-
2na0y 8 yMO8AX 60€HHO20 cmanyy. 1, BpEITI pelT, YacTUHY I'ATy CTaTTi
615 Bu3HAHO Takolo, MO He BiamoBimae Konctutyiii Ykpainu (€ HEKOH-
CTHUTYLIIHOI0), 3rinHo 3 Pimennsam Koncruryuiitnoro Cymy Ne 3-p(11)/2026
Bix 01.04.2026. Bona yTpauae YWHHICTD Yepe3 TP MICSII 3 THSA YXBaJICHHS
Konctutyniitnum CynoM VYkpainm Pimrenns [6]. Muerbcs mpo HacTymHe
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3aKOHOJIaBYE TOJIOKEHHS «Y pa3i HEMOXIIMBOCTI ITPOBECHHS ITIJTOTOBYOTO
CyJIOBOTO 3aciaHHs O0OpaHM{ CIiTYMM CyIaelo, KEpPIBHUKOM OpraHy
MPOKYpaTypH iJl Yac JIOCYJOBOTO PO3CIiyBaHHs 3arl00DKHUN 3aXif Y BH-
Al TPUMAaHHS Ml BapTOI0 BBAKAETHCA IPOIOBKEHUM A0 BUPIIICHHS
BiJINIOBiTHOTO MUTaHHS Yy MiATOTOBUYOMY CYJAOBOMY 3acilaHHi, aje He OibIme
HDXK Ha J1Ba Micsii» [1].

Sxmo Bmamocs y gerami pimeHas Cymy, TO BapTo akKTyalli3yBaTH,
mo [pyruii cenat Koncturynitinoro Cymy YkpaiHu y crmpaBi 3a KOHCTH-
TymiiHOI0 cKaproro Yepsincekoro P. I'. momo BixmosimHocTi KoHCTHTYMIT
VYkpaiHu...KOHCTaTyBaB, 10 «...Ha JAYMKY aBTOpa KJIONOTaHHs, YacTHHA
m’sita ctarti 615 Kogekcy «pu3BOAMTE 10 BTpaTH €PEKTHBHOTO CYIOBOIO
KOHTPOJIIO Ta MOXJMBOCTI yB’SI3HEHHS o0coOM 0e3  JOCIHiIKeHHS
o0rpyHTOBaHOCTI OOBMHYBaueHHs» 1 pHU3MKIB, mependadenux Komekcom,
MOPYIIY€e NPUHLMUI PIBHOCTI CTOPIH CYJIOBOTO IPOIECY, Aa€ MOXKIIHMBICTh
YXBaJIOBaTH HEBMOTHBOBaHI CynoBi pimeHHs. Yepsincekuit P.I'. BBaxkae,
10 BHACNIZIOK 3aCTOCYBaHHS OCIIOPIOBAHOTO mpwIicy crarti 615 Konekcy
«HETIONPaBHO MOPYIIYIOThCA TapaHTii, Hajgani KoHcturymiero VYkpainw,
30KpeMa TpaBO Ha CBOOOAY i OCOOMCTY HENOTOPKAHHICTh, MPHUHIMUI il
BEPXOBEHCTBA IIpaBa, TrapaHTis TOTO, MIO IpaBa i CBOOOIM JIOAMHU Ta iX
rapaHTii BU3HAYAIOTh 3MICT 1 CIPSIMOBAHICTH IEPXKABH, TapaHTis 3aXUCTY
CyIoM TpaB i cBOOOA JFOMMHHM 1 TPOMAASHHHA, HE3AICKHOCTI 1 HEIO-
TOPKaHHOCTI CyIly, PIBHOCTI yCiX YYaCHHUKIB CYZOBOTO TIpOIECy Mepen
3aKOHOM 1 CyJIOM, IOCTYI 0 MpaBocynas» [6]. Y pe3yabTaTi KOHCTH-
TYLIHHOTO PO3TJIsLy, HE TUBIITYNCH Ha Te, 1o [lepmmii 3actynauk MiHicTpa
1ocTHLIT YKpaiHH BHCIIOBMB apryMEHTOBaHy IO3MIIIO, 3a KO «YKpaiHa
3asBWJIa TIPO BIACTYN BiJ MDKHApOAHUX 3000B’s3aHb, SIKI MOB’si3aHi,
30KpeMa, 3 TapaHTisIMU IIpaBa Ha CBOOOMY Ta OCOOMCTY HEIOTOPKaHHICTD,
mo ix 3a3Ha4eHo y ctarti 9 [lakty Ta crarri 5 KonBenmii. Kpim Toro, micns
MOYaTKy MHpokoMacTabHOi 30poifHOi arpecii pocilicekoi Qemepartii
VYkpaina BigmoBigao 1o ctarti 15 KoHBeHmii HeogHOpa3oBO BepOaTbHUMH
Hotamu Big 28 mororo 2022 poky, Bim 14 ©Oepesns 2022 poky,
Bif 26 Oepe3ns 2022 poky, Big 29 ksitHsa 2022 poky, Bix 20 uepBHS
2022 poky, Bixg 5 Oepe3nst 2024 poky MOBIZOMIIsUIa TEHEPAITLHOMY CEKpe-
tapto Pamm €Bponu mpo BIiICTYN Bij cBoix 3000B’si3aHb 3a KoHBeHi€to,
B TOMY YHCHI Yy 3B 513Ky 13 BUKJIQJICHHSIM y HOBil penakuii ctarti 615 KITK»
[6], Bce x [pyrumit cenar Koucrturymiiinoro Cyny YkpaiHu y cropasi
3a KOHCTUTYLIiHHOI ckaproto Yepsincekoro P. I'., mokimmkaBcest Ha pilieHHsS
Koncruryniitnoro Cyny Ykpaian Bix 18 mumast 2024 poky Ne 8-p(I1)/2024
[7]. Y mpomy pimennHi Cyn BUCHYBaB, IO «BIAMIOBIIHO O APYTOTO PEUCHHS
yacTHHU Apyroi crarti 64 Koncturymii Ykpainu moackKi mpasa i cBoOOIH,
rapanToBaHi KoHcTuTymiero VYkpainm y mnpumucax crarti 29 (mpaBo
Ha cBOOOIy Ta 0COOHCTYy HENOTOPKAaHHICTB), CTAaTTi 55 (paBo Ha CyIOBHI
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3aXHCT), cTaTTi 62 (Mpe3yMIis HEBHHYBATOCTi), cTarTi 63 (MpaBo Ha 3a-
XHCT), HE MOXYTb OyTH 0OMEXeHI B yMOBax BOEHHOro ctaHy. Lle o3Hauae,
1110 X042 OOMEXEHHsI 3a3Ha4eHHX JIIOACHKUX IpaB HE MOXKe OyTH 3yMOBJICHE
noTpedaMil, OB’ I3aHUMHU 3 BOEHHHM CTaHOM, OJHAK JIep)KaBHE BTPYYaHHS
y iX 3aXWcHY cdepy € MOXIUBUM 32 YMOBU BUIPABIAHOCTI (IOMipHOCTI)
00paHMX 3aKOHOJABIIEM 3aco0iB, sKi 30epiraroTb TOBary 10 CYTHOCTI
JMOACBKUX TIpaB Ta He cymnepedaTh mnpunucam Kouctutymii Ykpainw,
sKi expressis verbis rapaHTyIoTh iX 06csar» (abzarl 4eTBepTHil MAMyHKTY 8.3
MyHKTY 8 MOTHBYBaJIbHOI YacTuHM) [7].

Csoeto ueproto Jlpyruii cenar Koncruryuiiinoro Cyny Ykpainu y crpa-
Bi 3a KOHCTHUTYIiiHOIO ckaproio UYepsincekoro P. I'. 1momo BiamoBimHOCTI
Koncturynii Ykpainu...BUCHYBaB, 110 «yXBaJEHHS PILICHHS NPO MPOJOB-
JKEHHSI CTOCOBHO 0COOM CTPOKY TaKOTO 3al00DKHOTO 3aX0Jy, SIK TPUMaHHS
i BapTOI0, HA CTPOK JIO ABOX MICSINB «y pa3i HEMOXKIHMBOCTI MPOBEIACHHS
HiIrOTOBYOr0 CYAOBOIO 3aCiIaHHS» HE MAa€ YiTKOrO Ta 3PO3YyMLIOro
3aKOHOJABYOTO IMIAIPYHTA Ta MependavyHuX HACHIAKIB IPaBO3aCTOCYBAHHSY
(nuB. BHCcHOBOK 10 1. 4.1.6.) [6]. Sk pe3ymbraT — BH3HAaHO TAaKOIO,
mo He Bignosimae Konctutymii Ykpainu (€ HEKOHCTUTYIIIHOIO), YaCTHHY
sty cratti 615 KIIK Ykpainu [6].

A me y 2024 pomi, 3rigHo 3 Pimennsm KoncrurymiitHoro Cymy
Ne 8-p(11)/2024 Bin 18.07.2024. yactuHy 1mocty crarti 615 BU3HAHO TakKolo,
mo He Bimnosimae Koncrurynii Ykpainu (€ HekoHCTHUTYyLiiHOW) [7].
Ii Bukmam OyB TakmM: «...y pasi 3akiHUeHHsS CTPOKY il yXBalH Cymy
PO TPUMAaHHS MiJI BapTOIO Ta HEMOJIMBOCTI PO3IJLILY CYAOM IHMTaHHS
PO TIPOAOBXKEHHS CTPOKY TPUMaHHS IIiJi BapTOl0 B YCTaHOBJICHOMY
muM KonekcoM mopsiky oOpaHuil 3anmo0KHUE 3aXill y BUTISAI TPUMAHHS
M BapTOI0 BBAXKAETHCA MPOJOBKEHHM [0 BHUPIMICHHS BigIOBiTHOTO
MUTAHHSA CYAOM, aje He OUThIe HiX Ha JBa Micsi» [1].

OTxe, KOHCTUTYLIIHA TEHACHLIS € TaKOK0, IO HACTIAKK MPAaBO3aCTOCY-
BaHHS MAalOTh OyTH 3pO3YMUTMMH, a TpaBa JIOAWHHU, HABITH 3a yMOB
IPaBOBOTO PEKMMY BOEHHOTO CTaHy Ta HasBHUX IOBIIOMIICHb IEpKaBU
TeHEepaIbHOMY CeKpeTapro Pagu €Bponu mpo BiACTYI BiJl CBOiX 3000B’13aHb
3a KonBeHuie€ro, siki, rapantoBani Koncruryuietro Ykpainu, K OT IpaBo Ha
cB0OOy Ta OCOOWCTY HEIOTOPKAHHICTh, MPaBO HA CYIAOBUH 3axHCT,
MIPE3yMIIIisi HEBUHYBATOCTI Ta MPaBO Ha 3aXHCT, HE MOXKYTh OyTH MOpyIIeH]
B YMOBaxX BOEHHOTro craHy. J/lomycTume nep>kaBHE BTPYUaHHS Yy iX 3aXHUCHY
chepy «...3a YMOBH BUIPABIAHOCTI (JIOMiIpHOCTI) OOpaHUX 3aKOHOABIIEM
3ac00iB, fKi 30epiraroTh MOBary J0 CYTHOCTI JIFOJCHKUX IIpaB Ta HE CyIie-
peuats npunucaM Konctutymii Ykpainw, siki expressis verbis rapaHTyroTh ix
obcsr» [7].
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BIJHOBJIEHHSI 3YIIMHEHOT'O IOCYJI0OBOI'O
PO3CJIIYBAHHS MEPEJ 3BEPHEHHSIM J0 CJITYOT0 CYUII
3 KJIOMOTAHHSIM MPO 3AIMCHEHHS CHELIAJBLHOIO
JIOCYJOBOT'O PO3CJILTYBAHHS

Bo6euko Hazap PocTuciaposuv
O0OKMOp OPUOUHHUX HAYK, npoghecop,
3a6i0y6au Kageopu KpUMIHAIbHO20 NPoyecy | KPUMIHATICIMUKU,
Jlveicokutl HayionanvHull yHigepcumem imeni leana @panka
M. JIvsis, Ykpaina

VY mpaB03acTOCOBHIM iSUTBHOCTI HEMOOJWHOKI BUIAIKH MPOBEACHHS
MPOLECYAIbHHX il y 3yIMHEHOMY JIOCYJOBOMY PO3CIHiAyBaHHI 3 ITJCTaBH
OTOJIOIICHHS B PO3IIYK IiJO3PIOBAHOTO MiCIIE3HAXOPKEHHS SKOTO HEBiOMe
abo BiH BHUiXaB Ta (abo0) mepedyBae Ha TUMYACOBO OKYIIOBaHiil Tepuropii
VYkpainu uu 3a MexXaMH YKpaiHu Ta He 3 ABISE€TbCs 0e3 TOBAKHUX MPUIHH
Ha BUKJIMK CIIIY0TO, IIPOKYpPOpPa 33 YMOBH HOTO HAJIEKHOTO MOBITOMICHHS
mpo Takuil BUKIMK. [Ipym mbOMy Taki mpolecyanbHi [Iii HE OB s3aHi
i3 BCTAHOBJICHHSAM MiCIIE3HAXOKCHHS I11I03PIOBAHOTO.

Bumieonucana cutyailis 3yMOBJIeHa TTOMHJIKOBUM TIyMadeHHSIM BiIIoO-
BiJTHHX TTOJIOKEHB KPUMIHAIBHOTO TPOIIECYaTbHOTO 3aKOHY.

3i 3micty 4. 5 cr. 280, u. 1 cr. 282 KIIK VYkpaiuu Bummsae,
10 y 3yNWHEHOMY NPOBAPKEHHSIM JOCYZO0BOMY PpO3CIiJyBaHHI HakiIaja-
€Tbcsl 3a00pOHa Ha TIPOBEAEHHS TUIBKM THX CHITYUX (PO3LIYKOBHX)
Ta IHIINX TPOLECYANBHUX i, SKi HEe CIPAMOBaHI Ha BCTAHOBIICHHS MiCIIe-
3HAXOJHKEHHS IiJI03PIOBAHOTO.

Take mpaBoBe peryaiOBaHHS MOSICHIOETHCS CTaTyCOM IIiZ0O3PIOBAHOTO
Y IOCYZOBOMY IPOBAKEHHI, SIKIH € H0T0 IIEHTPaIbHUM Cy0’ €KTOM, Haije-
HUM CHCTEMOIO NPOIECYaTbHUX NPaB i HU3KOIO NPOIECYaIbHUX TapaHTiM,
peanizyBaTH Ta 3a0e3NEYnTH 5IKi, 32 BIJICYTHOCTI MiZIO3PIOBAHOTO, HE BH/A-
€TBbCS MOXJIMBUM. TOMy IpOBEINEHHS TpolecyalbHUX Jii y mepiox Horo
TUMYACOBOI HEMOXJIMBOCTI y4acTi Yy KpPUMIHAIBHOMY MpPOBaPKEHHI
HEOOXi/THO pO3LIHIOBATH SIK MOPYIICHHS TIpaBa I1i103pIOBAHOT0 HA 3aXMCT.

3abopoHa MNpPOBENECHHS CHiTYUX (PO3MIYKOBUX) NI Yy 3YNHHEHOMY
NPOBA/PKEHHSAM JOCY/I0BOMY DPO3CIIiAyBaHHI 3yMOBJIEHA TaKOXX THM, IIO
BOHH MOXXYTh CYIPOBOJUKYBATHCS 3aCTOCYBaHHSIM IIPOLECYAIBHOTO TIPH-
MycCy, SIKUH 3 METOI0 3a0e3eUeHHS IpaB i cBOOOA 0cO0M y KPUMiHATEHOMY
MIPOBA/PKEHHI MOBMHEH MAaTH THMYAcOBHH XapakTep, TOOTO 3aCTOCOBY-
BaTHUCS JIMIIE Y MEXaX CTPOKIB TOCYJOBOTO PO3CIiTyBaHHA. YTiM, y pasi
HasBHOCTI  JOCTaTHIX JaHMWX, 110 BKa3ylOTh Ha IEPEXOBYBaHHSI
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ITi/I03pIOBAHOTO BiJI OpraHiB JOCYZOBOTO PO3CIiAYyBaHHS Ta CyAy 3 METOIO
YXWICHHS BiJi KPUMIHAJIBHOI BiIMOBIZAJIBHOCTI, ciifgdi (po3LrykoBi) mii
€ OCHOBHHUMH 3aC00aMH, CIIPSIMOBaHUMH Ha HOTO PO3MIYK.

OxpiM TOro, 3yNMHEHHS IOCYAOBOTO pPO3CIiAyBaHHS 3TifHO 3 4. 5
ct. 219 KIIK Vkpainu mepeprBae mepedir Horo CTpoky, a TakoX CTPOKIB
JTABHOCTI KPUMIiHAJIBHOI BiONOBITANFHOCTI, 32 YMOBH YXWJICHHS IIiI03pIO-
BaHOTO Bif ciincTBa Ta cyay (4. 2 cr. 49 KK VYkpaiam). YTiMm cTpok i3 mHS
BUHECEHHS IIOCTAaHOBH TMPO 3YMHHEHHA KPHMIHAJIBHOTO MPOBAIKCHHS
JIo AHA 11 CKacyBaHHS CIITYNM CYJJCI0 BKIIOUAETHCSA Y CTPOKH TOCYAOBOTO
pO3CITiyBaHHs, KpiM BHIAJKiB BHHECEHHsS TaKOi IOCTAaHOBH Yy MOPSIKY,
0COOJIMBOIO PEXUMY KPHMIHAJIBHOTO MPOBAKEHHS B yMOBaX BOEHHOTO
crany. BomHowac mepeOir iHIIMX CTPOKIB (3aX0[iB 3a0e3NeueHHs KpHUMi-
HAJIbHOTO TPOBA/UKEHHS, 3alMO0DKHMX 3aXO[iB, HEIJAaCHUX CIITYUX
(pO3MIYKOBHX) Miif) MPOJOBKYEThCcS. T0OOTO Mi3HABAY, CIIAUUM, NETCKTUB
HABY, BEB, mpokypop MOXYTh BYHHATH TIIBKH Ti TPOLECYaNbHI Mii,
AKi M HE [JOBOAMTHCS BUMHATH, KOJIHM KpPUMIHAIbHE MPOBAKCHHS
BiIOYBA€ETHCS Y 3BUIAHOMY PEKUMI.

Tox micnst 3ymMHEHHS! JOCYJOBOTO PO3CIiTyBaHHA THMYacOBO HPHIIH-
HSETHCSI HE BCE KPUMIHAJIBHE NPOBA/DKEHHA. Y 3yITHHEHOMY MPOBAKCHHAM
JIOCYIOBOMY PO3CIiAyBaHHI BCTaHOBJCHa 3a00pOHA HA TMPOBEICHHS THX
MpOoIeCYaIbHUX [iH, 110 Oe3MOCePEAHBO CIIPSIMOBaHI HA HOTO 3aKiHUCHHS.

3yMUHEHHS A0CYI0BOTO PO3CIIiAyBaHHs HE € OMHIE0 3 (OpM HOro 3aKiH-
YeHHsI, a MIOCTAaHOBA MPO WOTr0 3yNMUHEHHS — MiJCYMKOBHM MPOLECYATbHUM
pileHHsM wi€l cTajii KpUMiHAJIBHOTO MPOBAIKEHHSI.

Tomy omHMM i3 3arajJbHUX MPOLECYALHUX HACIIAKIB 3yMHHEHHS KPHMi-
HaJILHOTO TPOBA/DKEHHS € HasBHICTD y CIy’)k00BOi 0coOu, sika NpHiHsIa
Take pinmieHHs, 000B’ 3Ky BIJHOBHTH IOCYAOBE PO3CIiIyBaHHS Y BHIIAJIKaX,
nepen0aYeHNX KpUMIHATBHIM IPOLIECYaTbHIM 3aKOHOM.

Bignosigao g0 u4. 1, 2 cr. 282, m. 7 4. 2 c1. 36 Ta 4. 2 ct. 305 KIIK
VYkpaiHu 3ynuHEHE JOCYAOBE PO3CIiAyBaHHS BiIHOBIIOIOTH 3a HAsBHICTIO
onHi€l 3 YOTHPHOX IMiAcCTaB: l) KoiM mepecrana iCHYBaTH IJCTaBa, IIO
3yMOBUWJIA 3yITUHEHHS JOCYAOBOTO PO3CHiyBaHHs; 2) KOJIM BUHHKIA HEOO-
XIHICTh y MPOBEICHHI CNJUUX (PO3UIYKOBUX) YM 1HIIHMX IMPOLECYTbHUX
I, Mo MOXyTh OyTH mpoBeneHi 0e3 ywacTi Mino3proBaHOro; 3) Koiu
CIIAYUHA CyJ/sl CKacyBaB IOCTAaHOBY PO 3YIHMHEHHS JIOCYIOBOTO PO3CIi-
JyBaHHs (Lleé MOJJIMBE y BUMAJKY OCKapKEHHS TakKol IMOCTAHOBH y4YaCHH-
KaMH KPUMiHAJIBHOTO MPOBA/UKEHHS); 4) KOJIM MPOKYpOp CKacyBaB HOCTa-
HOBY IIPO 3YNMHEHHS JOCYIOBOTO PO3CIIiyBaHHS.

Ha BukoHaHHS yXBalM CIIJYOTO CyAAi HPO CKAacyBaHHS IIOCTaHOBH
PO 3YNHWHEHHS IOCYAOBOTO PO3CIiTyBaHHS [i3HAaBad4, CIITYMHA, TETEKTUB
HABY, BEB, npokypop 3000B’s13aHi BUHECTH TIOCTAHOBY PO BiJHOBJICHHS
JIOCYIOBOTO  PO3CIiAyBaHHA, KOIMiS AKOi HEBIOKIAOHO  HATA€THCS,
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a y BHINJKy HEMOJIMBOCTI HaJaHHS HaJCHJIAETBCS y TPHICHHUH CTPOK
CTOpPOHI 3aXHCTy, NMOTEPHUIOMY, NPEICTABHUKY IOPHAMYHOI 0COOM, MIOA0
sKoi 3xilicHIOeTbest poBakeHHs (4. 1 cr. 282 KIIK Vkpainm), a Takox
BHECTH BIJOMOCTI MpPO BIIHOBIECHHS JOCYIOBOTO pO3CIiAYyBaHHI MO
€auHoro peectpy mocyznoBux poscaigyBaHb (4. 1 cr. 282 KIIK Vkpainn,
abzany 14 m. 1 posmimy II IlonoxeHHs mpo €OMHUHA peecTp IOCYZOBHX
po3ciigyBaHb, HOPSAIOK Horo popMyBaHHS Ta BeaeHHS [1]).

[ponecyanpi aii, mpo ski Haerbes y 4. 1 cr. 282 KIIK Vkpainmy,
€ KOMIIOHEHTOM KPHMiHAIBHOI MpOIeCyaabHOI IisSUIBHOCTI, CYTh SKOTO
CTaHOBJISITh BUMHKU Cy0’€KTIB KPUMIHAIBHOTO HPOBAKEHHS, 110 € Pe3yJb-
TATOM peasi3alii HAMH TIpaB 1 BUKOHAHHS OOOB’SI3KIB, MependadeHux
KPUMiHQJIBHUM TIPOLECyabHUM 3aKOHOM, CHPSIMOBaHMN Ha Mi3HaHHS
00CTaBMH KPHMiHAJbHOTO NPOBAKEHHS, 3a0€3MEUYEHHS HOro HaJIeXHOTO
nepebiry Ta TapaHTYBaHHS pealizalii y4YacHHKaMH KpPUMIHAJIBHOTO
MIPOBAKEHHS X MPaB.

[Tpr3HaueHHAM NpoIecyanbHUX Ail € He Juie 30MpaHHs Ta mepeBipka
JTOKa3iB, ame ¥ 3a0e3MeueHHs peanizallii MpoIecyalbHIX IPaB YYaCHUKIB
KPUMIHAJIBHOTO TPOBA/PKEHHS (30KpeMa HaJaHHA Y HAJCWIAHHS KOTii
MTOCTAHOBH TIPO BiAHOBJIECHHS JOCYIOBOTO PO3CIiAyBaHHSA) Ta 3a0e3MedeHHs
HAJIGKHOTO  Tepebiry  KPUMIHAIBHOTO  MPOBAKEHHA  (HANPHUKIAL,
MOTO/KEHHSI TPOKYPOPOM KJIOIOTAaHHS TPO 3/AIHCHEHHS CIelialbHOro
JIOCYJIOBOT'O PO3CJIiIyBaHHSI, BHECEHHSI BIZJIOMOCTEH PO BiJHOBJICHHS JIOCY-
JIOBOTO PO3CIiIyBaHHs 0 €IUHOTO PEECTPY NOCYAOBHX PO3CIIiyBaHb).

Tox 3BepHenns cuiguoro, nperektuBa HABY, BEB, mpokypopa
JIO CIIAYOro CYIJi 3 KIOMOTAHHSAM MpPO 3IIHCHEHHS CIEIlalbHOTO JI0CY-
JIOBOTO PO3CIiAyBaHHS HE € CIITUO0 (PO3IIYKOBOIKO) JII€I0, CIIPSIMOBAHOIO
Ha BCTAHOBJICHHS MiCIIE3HAXO/KEHHS IiI03pIOBAHOTO, OTOJIOMIEHOTO B PO3-
myk. CKiamgaHHs, MOTOKEHHS MPOKYPOPOM 1 HANpaBieHHS OO0 CIIAY0TrO
Cynal KJIOMOTaHHS MpPO 3AIHCHEHHS CIIEI[ialbHOTO JIOCYAOBOTO pPO3CIi-
IyBaHHA y 3YINHHEHOMY JIOCYAOBOMY pO3CIIAyBaHHI HE [OIYCKA€ThCS.
Ilepen cxiagaHHSIM, MOTOMXKEHHSIM NPOKYpPOPOM 1 HAIpaBJICHHSAM 0 CIiA-
YOro CyAJl KIJIOMOTaHHS IIpO 3IMCHEHHS CIEliaJbHOr0 JOCYIOBOTO
PO3CITiyBaHHsl Y KPUMIHAIBHOMY TNPOBAIDKEHHI, IOCYJOBE PO3CIIiyBaHHS
B SKOMY 3ymnuHeHe, cmigunii, nerektuB HABY, BEB moBuHeH BimHOBHTH
JTIOCYJIOBE PO3CIiTyBaHHS.

Jliteparypa:

1. TlonoxeHHs npo €IUHUIA peecTp JOCYIOBUX PO3CIiAyBaHb, MOPIIOK
Horo (QopMyBaHHS Ta BEICHHS, 3aTBEpUKEHE HaKa3oM | eHepalbHOro
npokypopa Bix 30 yepBHs 2020 p. Ne 298. URL: https://zakon.rada.gov.ua/
laws/show/ v0298905-20#Text

267



DOl https://doi.org/10.36059/978-966-397-613-6-64

HOPMATHUBHO-ITPABOBI PAMKH BUKOPUCTAHHSA
OU®POBUX IHCTPYMEHTIB KPUMIHAJIBHOI'O AHAJII3Y

BacuiioBa Okcana BacuiiBHa
KaHouoam 1opuoudHUX Hayx,
acucmenm xageopu KpUMIHATbHO20 NPABA IOPUOUUHO20 aKyibmeny,
Yepriseyvkuii Hayionanvrul yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

CyuacHUil KpUMiHIBHMH aHami3 y IHU(POBOMY CEpelOBHUINI IPYHTY-
€THCSl HAa KOMIUIEKCHOMY BHUKOPHCTaHHI B32€EMOIIOB’SI3aHUX TEXHOJIOTTUHHX
pimens, sKi 3a0e3nedyloTh MOBHHUH IHMKI poOOTH 3 HU(POBOIO iH)OpMa-
miero — Big 1 oTpuMaHHS 10 (opMyBaHHS aHANTITUYHUX BHCHOBKIB,
TIPMIATHHUX 71l BUKOPUCTAHHS Yy KpMMiHALHOMY TIPOBaKEHHI. X inTerpo-
BaHE 3aCTOCYBaHHS CTBOPIOE HEOOXiJHI TEXHOJOTIYHI Ta TMPOIECyalbHI
MepeayMOBH ISl 3a0e3MeUeHHsT OOTPYHTOBAHOCTI, AOCTOBIPHOCTI Ta TPO-
[eCyalbHOl JOMYCTHMOCTI pe3yNbTaTiB KPUMIHAIBHOTO aHaNi3y, IO
BH3HAYa€e IX KIIOYOBY POJIb y Cy4acHil cucTemi iH(opMaIliifHO-aHaTITH-
HOTO 3a0e31e4YeHHsI MPaBOOXOPOHHOT JisIIbHOCTI.

3 orsiy Ha 3a3HaueHe, BUKOPUCTaHHS IU(POBUX IHCTPYMEHTIB KPHMi-
HAJILHOTO aHalli3y Mae€ 3MIHCHIOBATHCS Y MeXaxX BU3HAYEHUX HOPMATHBHO-
MPaBOBUX PaMOK, 1[0 3a0e3MeUyloTh 3aKOHHICTh, JOIYCTUMICTh 1 JJOKAa30BY
3HAUYLIICTh Pe3yJIbTaTiB aHATITHYHOI IisUTbHOCTI. BiamoinHo, mudposi-
3alIlisl KpUMiHAJBHOTO aHalli3y MOBHHHA PEali30BYBAaTHCS 3 ypaxyBaHHSIM
NPOLECYyATbHAX BHMOT KPHMIHAIBEHOTO IIPOLECYaJbHOTO 3aKOHOJABCTBA,
SKe perJiaMeHTY€ IpaBOBi IIJCTaBH, MOPSAZOK Ta YMOBH OTPHUMAHHS,
00po0OKm, 30epexkeHHA 1 BUKOpPUCTAaHHSA iH(oOpMAamii y KpHMiHATEHOMY
MpoBapKeHHI. JIOTpUMaHHA 3a3HAYCHHX BUMOT € HEOOXiTHOIO IMepeayMo-
BOIO 3a0€3MeUYeHHs HaJeKHOCTI, JOITyCTUMOCTI Ta JOCTOBIPHOCTI IIU(POBOI
iHpopMalii sK JoKepena JOKa3iB, a TaKoXX TapaHTIEl0 MOXIHUBOCTI 11
BUKOPUCTAHHS Y TIPOIIEC TOKa3yBaHHs. BilmoBigHO, OCOOIMBOrO 3HAYCHHS
HaOyBae 3a0e3neueHHs mpolecyaibHol ¢opMu poboTH 3 1HUPPOBUMHU
JIAaHUMH, 10 Tepeadaydac HajJeKHE JOKYMEHTYBaHHS BCIX €TaliB iX oTpH-
MaHHS Ta O0OpoOKH, (iKcalifo TEXHIYHHUX XapaKTEPHUCTHUK BHUKOPUCTAHHX
IHCTPYMEHTIB, a TaKO)X CTBOPEHHS YyMOB /sl HOAAIBLIOI IEpeBipKU
1 BIATBOPEHHS OTPUMaHHUX PE3yIbTATIB.

Oco06nmBOTo 3HAYEHHS 3a3HAYeHi BUMOTH HaOyBalOTh B YMOBax IpaBo-
BOTO PEXHUMY BOEHHOIO CTaHy, SKHil CyNpOBOJKYETHCS BHECEHHSM 3MiH
1o KpuMiHanpHOTO TIpoIecyaabHOTO KOJEKCY YKpaiHH, 30KpeMa 3ampoBaj-
JKEHHSM CIIEIiaJbHOTO TPABOBOTO PETYIIOBAHHSA, IepeI0adeHoro po3aiioM
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IX-1 Ta crarreto 615 KIIK Ykpainu [1]. OxkpecreHi HOpMaTHBHI MOJ0KESHHS
CIpsIMOBaHI Ha 3a0e3redyeHHs Oe3nepepBHOCTI KPHUMIHAJIBHOTO IPOBAJ-
JKEHHS B yMOBax IIiIBUIIECHUX PH3MKIB BTpaTH MaTepiajiB, 0OMEXeHOro
(hi3MYHOTO MOCTYIy O JOKYMEHTIB 1 JIOKa3iB, TIEPEMIllIEHHS OpPTaHiB AOCY-
JIOBOTO PO3CIITYyBaHHS, a TAKOXK HEOOXITHOCTI 3a0e3MeUeHHs OTepaTHBHOTO
pearyBaHHs Ha KPHMiHAIIbHI TNPaBONOPYIUCHHS. Y TakHX YMOBax o0co0-
JUBOTO 3HAYCHHS HaOyBae BUKOPUCTAHHS III(PPOBHUX TEXHOJOTIH, AKi 3a6e3-
MEYIyI0Th MOIIMBICTh IUCTAHIIIHOTO IOCTYIIy O MaTepialliB KpUMiHab-
HOTO TIPOBAKEHHS, X 30€peXeHHS y 3aXHUIIEeHIX iHPOPMaIifHIX CHCTEMax
i minTpumaHHs Oe3lepepBHOCTI MPOLECYyaabHOI isUTBHOCTI HE3aJeKHO
Bij| 30BHIIIHIX 00OCTaBUH.

3a3HaueHi HOPMATHBHI 3MiHH OOYMOBIIOIOTH HEOOXITHICTH BIPOBAJ-
JKEHHSI TEXHOJIOTIYHUX pillleHb, CIPSIMOBAaHMUX Ha 3a0e3IedYeHHs LiTiCHOCTI,
JIOCTYIHOCTI Ta 3aXUIIEHOCTI HU(poBoi iHPopMallii, 110 BUKOPUCTOBYETHCS
y KpHMiHaIbHOMY IPOBA/KEHHI, L0 BKIIOYA€ BHKOPHCTAHHS CIELiali3o-
BaHUX iH(pOpPMAaMiHHO-aHANITHYHIX CUCTEM, SIKi 3a0€3MeUyIOTh IICHTPai30-
BaHe 30EpeXCHHsS MaHWX, KOHTPONb MOCTYIy 1O HHX, (iKcaIlifo BCiX
omepartiiii i3 HudpoBo iHopMalier0 Ta MOXKJIMBICTh BIIHOBJICHHS JaHHX
y pasi ix BTpaT ab0 MOIIKO/KeHHS. JaHwii miAxix K03BOJIsIE MiHIMI3YBaTH
PU3UKHK BTpaTH JOKa30BOi iH(opMarii Ta 3a0e3nednTH HAICKHAN PiBEHB 1i
MPOLIECYAILHOTO 3aXUCTY.

VY 3B’s13Ky 3 UM ITU(PPOBHIA KpUMiHAIBHUI aHalli3 HaOyBae 0COOIUBOTO
3HAYEHHS $IK IHCTPYMEHT 3a0e3le4eHHs HaJIe)KHOTO JIOKYMEHTYBaHHS
NpOLECYaIbHUX [ii, 30epekeHHs LUPpPOBUX MJOKa3iB 1 MiATPUMAaHHS
GesnepepBHOCTi namimora 30epiranns indopmamii. Moro 3acrocyBamHs
JI03BOJIsIE 3a0e3MmeunTH (iKcallifo JHKEpen MOXOMKEHHS NU(PPOBHUX NAHHX,
JOKYMEHTYBaHHS IpoLeyp X 0OpoOKH Ta 30epekeHHs, a TAKOXK CTBOPCHHS
YMOB JIsl TIEPEBIpKU IX aBTEHTHYHOCTI Ta MUTICHOCTI, 110, y CBOIO Yepry,
3a0e3meduye BiMOBITHICTH PE3YNbTaTiB KPUMIHAIBHOTO aHANI3y BHMOTaM
KPUMIHAJIBHOTO IIPOILIECYaJbHOTO 3aKOHOJABCTBA Ta CTBOPIOE HEOOXimHI
HepeayMOBH JUIsl IX BUKOPUCTaHHS y IPOLIEC] JOKa3yBaHHS.

Peanizamis 3a3HaucHHMX 3aBAaHb OOYMOBIIIOE HEOOXIIAHICTH BIPOBAJ-
KEHHsI KOMIUICKCHUX OpraHi3alliifHO-TEeXHOJIOTIYHUX 3aXOJliB, 30KpeMa
NPOLIEAYP PE3EPBHOTO KOIIIOBaHHS IIM(POBUX IAaHHUX, 3aCTOCYBaHHS MeXa-
HI3MIB KOHTPOJILOBAHOTO JOCTYITy /0 iHQOpMaliiHUX pecypciB, BUKOpPHC-
TaHHS 3axHIIEHUX cepenoBUIl 30epiraHHs iHQopmanuii Ta 3abe3nedeHHs
MOXJIMBOCTI ayJUTy OIepauii i3 TUPPOBUMH TaHUMH. 3aCTOCYBaHHS TaKHX
BiITBOPIOBAHICTh Ta IPOLECYalbHY IOMYCTHMICTh, IO € HEOOXITHOIO
YMOBOKO €(EKTHBHOTO BHKOPHCTaHHS IH(PPOBOr0 KPHMIHAIEHOTO aHAII3Y
y KpEUMiHATBHOMY TIpOBa KeHHi [2].
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BaxnMBHM KOMIIOHEHTOM MPAaBOBOT'O PErYJIIOBaHHS 3aCTOCYBaHHS (-
POBUX IHCTPYMEHTIB KPHMIHAJBHOTO aHAIi3y € 3a0e3NEeUeHHS 3aXHUCTY
MepCOHAJIbHUX JIaHWX, IO OOpOOJISIOTECS Yy MeXaX KPUMIHAIBHOTO
NpoBapKeHH. 3akoH Ykpainu «[Ipo 3axucT nepcoHaqbHUX AaHUX» BU3HA-
gae 0a30Bi TpuHIUNHE OOPOOKM TEepPCOHANBHOI iH(OpMAaIii, BKIFOYHO
3 TPUHIWIIAMH 3aKOHHOCTI, I[UTBOBOTO OOMEXEHHS, IPOMOPIIHHOCTI,
MiHiMi3amii obcary maHux i 3abesmedeHHs ix Oesmeku. 3 OTJsAy Ha Te,
0 KpUMIiHAJIBHUN aHaJi3 mependadae oOpoOKy 3HAYHMX MAacCHBIB Iepco-
HAIBHUX JAaHUX, Y TOMY YHCIi YyTJIMBHX KaTeropiil iHdopmamii, apxiTek-
Typa BIANOBITHHUX iH(POPMAIIHHO-aHANITAYHUX CHUCTEM IOBHUHHA IIepe-
0ayaTu BIPOBAIDKEHHS MEXaHI3MIB POJILOBOTO PO3MEXYBaHHS JIOCTYIY,
BEJICHHS JKypHAJIIB JOCTyIy a0 iH(popMmalii, aymury omnepamiii oOpoOKu
JIAaHUX 1 KOHTPOJIO mepeaadi indopmanii Mk iHGOpMaIIHHIMU CHCTEMaMH.
3a0e3neuyeHHs 3a3HauYCHWX BUMOT € HEOOXiHOI0 YMOBOIO IPaBOMIpHOTO
BUKOPHUCTaHHA UU(PPOBUX aHANITHYHUX IHCTPYMEHTIB 1 TapaHTIi€Io
JIOTPUMAHHS MPaB i CBOOO/ JIOJUHM Y TIPOIIECi 3MIHCHEHHS KPUMIHABHOTO
npoBamkerns [3]. BomHouac TpaHCHALIOHANBHUI XapakTep Cy4acHOTO
iHpopMaIiifHOTO cepemoBUIIa OOYMOBIIOE HEOOXIMHICTh Y3TOJKEHHS
HAITlOHATPHUX IIPABOBMX MEXaHI3MIB 13 MDKHapOAHUMH CTaHAAPTaMU
OTPUMaHHS Ta BHKODHCTaHHA €JEKTPOHHUX [OKa3iB. Y 3B’S3Ky 3 LM
0COOJMMBOrO 3HAYEHHS HaOyBae JOTPUMAHHSA MIDKHAPOJHUX MPOICIYP
OTPUMaHHS €JEKTPOHHUX JOKa3iB, sIKi PErjJaMeHTYIOTh IOPSAOK (opmy-
BaHHs, HAlpaBJICHHsS Ta BUKOHAHHS BIANOBIIHUX 3alUTIB O 1HO3EMHHX
cy0’€eKTIB 1 MKHApOJHUX MpoBaiiaepiB iHpopmamiiHux nocyr. [Ipakrnani
peKOMeHalii MDKHApOAHUX OpraHi3alid MiJIKpeciolTh HEOOXiIHICTh
3a0e3reveHHs] HaJIeKHOI TpolecyaabHol (GopMH OTPUMaHHS €JIEKTPOHHHUX
JOKa3iB, 110 BKIIOYAE OOIPYHTYBAHHS 3aIlMTy, BU3HAYCHHS MO0 MpPaBOBHX
migcTaB 1 3a0e3MmeveHHs MOKIIMBOCTI ITOANBIIOI TIPOLIECyanbHOI IMEePEBipKU
otpuManoi inpopmariii [4].

[Momanpimii pO3BUTOK MDKHAPOMHO-IIPABOBOTO PEryJIIOBaHHS y 3a3Ha-
4yeHii chepi moB’s3aHUN 13 NPUHHATTSIM [[pyroro I10JaTKOBOTO MPOTOKOIY
no KonBeHuii mnpo KiOEp3iI0YMHHICT, BIAKPUTOrO Uil  ITiJITHCAHHS
y 2022 pori, SKUil COPSAMOBAaHUI Ha BIOCKOHAJICHHS MEXaHI3MIB MiXHa-
POAHOTO CHIBPOOITHUITBA Ta MiJBHIICHHS €(EKTHBHOCTI MPOLEAYp OTpH-
MaHHS €JIEKTPOHHUX J10Ka3iB. [IpueaHaHHs NepkaB 10 3a3HAYCHOTO MPOTO-
KOJIy BifioOpakae TCHJCHIIIO 10 YHi(iKaIil mpoueayp MOCTYIy JO elieK-
TPOHHUX JIOKa3iB 1 rapMOHi3allii HalllOHaJbHUX MPABOBHX CHCTEM 13 MiKHa-
pomHnMHu ctaHgapramu. s YKpaiHu 1€ CTBOPIOE HEOOXITHICTh amamnTarii
HalliOHAJBHUX MPOLENyp KPUMIHAIBHOTO aHaTi3y IO MIXKHAPOIHUX BHMOT,
30KpeMa y YacTHHI 3a0e3NEeUYCHHs HAJICKHOTO IOKYMEHTYBAHHS IPOLECY
OTPUMaHHS IUPPOBUX AAHWX, JOTPUMAaHHS JIAHIIOTa 30epiraHHs JOKa3iB,
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a TakoX 3a0e3MedeHHs MPOTOPIIHHOCTI BTpyYaHHs y cdepy MpHBaTHOCTI
NpY OTPUMAHHI Ta BUKOPUCTAHHI eIeKTPOHHOI iH(popmanii [5].
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CEKPETHICTb JI’KEPEJIA IH®OOPMAIIIl TA IIPABO
HA 3AXUCT Y KPUMIHAJIBHUX ITPOBA/I’KEHHSX,
MOB’SI3AHUX 31 3BPOMHUM KOH®JIIKTOM:
MEXI BUKOPUCTAHHSA Y JTOKA3YBAHHI

TI'anenko Irop CepriiioBu4
KaHouoam 1opuouiHUX Hayx,
npoxypop XepcoHncbkoi OKpyscHol npokypamypu Xepconcokol obracmi
M. Xepcon, Ykpaina

VY KpUMIHAIBHUX HPOBAKEHHSX, IT0B’I3aHUX 31 30pPOHHUM KOHQIIIKTOM,
npolecyalbHe 3HAYCHHS MAae€ HE CaM PEXUM OOMEXKEHOro IOCTYIy [0
iH(popMarii, a Te, Y1 HaOyIH BIAIOBIIHI BiJOMOCTI TOKa30BOTO 3HAYCHHS Y
cnoci0, mepen6ayenuit KIIK Ykpainu. BupimanbHuMm € He MOXOMKEHHS
inpopmamii, a HaOyTTS BiINOBITHUMH BiJOMOCTSMH KpHUMiHAJIBHOI
mporecyansHoi (opMHu: oTpuMaHHA abo 30upanHs y mnopsaaky KIIK
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Yxpainu, HanexxHa ¢ikcaisi, BBeICHHS Y POBAPKEHHS, BIAKPUTTS CTOPOHI
3aXHCTY, CY/I0BE JOCITI/DKCHHS Ta OLiHKa. Y TaKUX IMPOBAPKEHHSX J0JaT-
KOBY CKJIQJIHICTh CTBOPIOIOTH y4acTh O€3IEKOBHX OpraHiB, OOMEXEHHH
JIOCTYTI IO TEPUTOPIl UM JDKEpeN, a TaKOK BHUKOPHCTAHHS iH(OpMAIiHHIX
KaHaJIiB 1032 MeXXaMH KPHUMIHAIBHOTO IPOBa/DKEHHS a0 0 BHECEHHS
Bimomocreit mo €PJIP [1].

PexrM 0OMeXEeHOTo JOCTYILy, 30KpeMa CeKpeTHICTh DKepesia, crocody
abo MeTomy OTpUMaHHS iH(poOpMalii, MOXXe OXOpPOHSATH BIiIIOBITHUHN
myOmiuHmiA a0 Oe3MeKoBHii iHTepec, ae He 3aMiHIO€ TIpoLecyanbHoi popmu
JIOKa3yBaHH: 1 He 3BUIbHSIE CTOPOHY, sIka MOJAAE JIOKAa3, BiJ OOIPYHTYBaHHS
Horo HaJiexHoCTi Ta fonmycTuMocTi. /o HaOyTTS HaJIeKHOI MPOoLeCyalbHOT
(opMu  omepaTMBHO-PO3LIYKOBI  Martepiand,  KOHTPPO3BidyBaslbHa,
PO3BigyBaJIbHA YW iHIIA iH(OpMaILis 3 0OMEKEHUM IOCTYIIOM HE MOXYTh
CaMOCTIHHO BUKOPHCTOBYBATHCS JUIS JIOBEJCHHS OOCTaBUH IpenMeTa JIoKa-
3yBaHHs, a MAalOTh Opi€HTyOUe, iH(QOpMAIlIfHO-TIOITyKOBe abo iHimiroroue
3HAQUEHHA: MOXYTh OyTH TMiACTaBOIO JUIA TIOYaTKy pO3CIiTyBaHHSA,
BHU3HAYCHHS HOTO HANpsMIB, TEPEeBIpKH Bepciid YW iHIMIFOBAaHHS IIPOIECY-
anpHUX Aid. Jloka3oBe 3HaYCHHS BUHUKAE JIMIIE MIiCIs OTpUMaHHSA, (ikcarlii
Ta BHUKOPHUCTaHHSA BimnoBimHuX maHux 3a mnpaBwiamu KIIK VYkpaixm.
e ysromxkyetscs 3i cr. 10 3akony Ykpainu «IIpo omepaTHBHO-PO3IIYKOBY
JUSUTBHICTBY 1 CHCIIaJbHUM PEKHMOM KOHTPPO3BiAyBajbHOI iH(OpMAILLi:
Marepiaiy CreliaIbHOro Y BiJOMYOr0 MOXO/KEHHS MOXYTh OPIEHTYBAaTH
po3sciigyBaHHs 200 OYTH MiACTaBOO JUIS OTPUMaHHS (haKTUYHUX JaHKX, aje
HE 3aMIHIOITH MPOIECYyaTbHOTrO JiKepena mokasiB [2; 3]. Taky Jsoriky
BifoOpaxkae i minxin JKeHeBCHKOTO LEHTPY 3 MUTaHb YIPaBIiHHSI CEKTOPOM
6esnexu (DCAF) «lead purposes only»: BukopucTanHs iHpopMarii JTume sk
Opi€HTHpA IJIS pO3CIiAyBaHH:, a He K CAMOCTIHOTO MoKasy [4, c. 5].

KnrouoBuM  mnsi  70OKa30BOrO  BHKOPUCTAHHA €  PO3MEXKYBaHHS
(hakTHUHOTO Kepena iH(OpMAIll Ta TPOLECYaTbHOTO DKepelia TOKa3iB:
HepIne IOSICHIOE TOXO/DKEHHS BIOMOCTEH, Ipyre BH3HAYae IependaucHy
KIIK VYkpaiau ¢opmy iX BHKOpPHCTAaHHS y IOKa3yBaHHI. 3a 4. 1-2 cT. 84
KIIK VYkpaiuu moka3amu € (akTHUHI JaHi, OTpUMaHi y MepeadadycHOMy
KIIK nopsiaky, a iX mporecyalbHUMH JDKEpeJaMd — IIOKa3aHHsS, PevyoBi
JIOKa3u, JIOKYMEHTH Ta BHCHOBKHM €KcrepTiB. ToMy /J0Ka30BOro 3HaueHHs
HaOyBae He BIIOMYa, ONEPATHBHO-PO3IIYKOBA, KOHTPPO3BiAyBaJIbHA YU
po3BiyBaJibHA iH(pOpMAIisS caMa 1o co0i, a Jume (hakTHYHI AaHi, OTPUMaHI
y npouecyanbHiid GopMi Ta 3aKkpiluieHi y nepenoadeHoMy 3aKOHOM JKepeti
mokasziB. Taki BiIOMOCTI MOXYTh (PYHKI[IOHYBaTH y TPHhOX PEKHAMAX:
OpieHTYyI0YOMy — 10 HaOyTTs HaJeKHOI INpolecyanbHoi (GopMmu; TOKa30-
BOMY — TIICJIA 3aKpIiIUICHHSI Y TPOIECYATBHOMY JDKEpeli; TapaHTiiHOMYy —
Ko 0OMeXeHe PO3KPHUTTS HKepena, crmocody abo MeToay He ycyBae mpaBa
3aXHUCTY Ha OCIOPEHHSA, & KOMIICHCY€EThCS MPOIECYyAIbHIMU MEXaHI3MaMH,
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1110 30€piraroTh MOXJIMBICTh MIEPEBIPUTH 3MICT, TIOXOJDKEHHS, JOIYCTUMICTh
1 JIOKa30BE 3HAYEHHS JaHUX.

Jns 3axucTy ICTOTHUMH € TIOXODKeHHS, OTpUMaHHA, (Qikcais,
JIOJTyYE€HHS, BIAKPUTTS i CyI0BE AOCIIUKEHHS (PaKTUYHUX AAHUX, OCKUIBKA
BOHH BIUIMBAIOTh Ha TEPEBIPKY HAJIEKHOCTI, JOMYCTUMOCTI, JOCTOBIPHOCTI,
JIOCTATHOCTI Ta JOKA30BOTO 3HAYEHHS JOKa3y Yy CHCTEMHOMY 3B’SI3Ky 3i CT.
85, 86, 87, 89 i 94 KIIK VYkpainm [1]. Crarta 517 KIIK Vkpainu mae
3aCTOCOBYBATHCS SIK CIeENialbHA HOpMa IIOA0 MPOBAKEHHS, K€ MICTHTh
JIepKaBHY TAEMHUITIO, a HE SIK yHIBepCaJbHA MiJICTaBa ISl OOMEKEHHS
JIOCTYIly 3axucTy 10 Oynb-skoi iH(popmaiii 3 0OMEeXEeHHM JOCTYIOM
[1; 5, c. 166—172]. S0 cTopoHa 0OBUHYBau€HHS. BUKOPUCTOBYE JIOKYMEHT
i3 (haKTHYHMMU TAaHUMH SIK ITPOIIeCyanbHe [HKEPENo JI0Ka3iB y pO3YMIiHHI CT.
84 1 99 KIIK VYkpaiHu, pexuM CEKpeTHOCTI TaKOro JOKyMEHTa HE yCyBae
HEOOXIiTHOCTI MepeBipKH Cy0’€KTa OTPHMaHHS, IPaBOBOI MiZICTaBH, CIIOCO0Y
onepkaHHA, Qopmu Gikcarlii, 3MICTYy HOKYMEHTa, MOPSIKY IOJTYYCHHS
Ta BIOKPUTTA CTOpPOHI 3axmcTy. 3a 4. 2 c1. 92 KIIK Vkpainun HamexHicTh
1 IOMyCTUMICTh JIOKa3iB JJOBOJHUTH CTOPOHA, IO iX MOJa€; TOMY SIKIIO TakKi
JaHl TI0Ja€ CTOpOHAa OOBMHYBAd€HHS, caMe€ BOHA Mae OOIpyHTyBaTH iX
MporecyanbHy MpUAATHICTH [1]. AHaOTi4HA JIOTiKa MPOCTEKYETHCS Y TPaK-
tui KKC BC momo matepianiB onepaTHBHO-PO3MIYKOBOTO MOXOKEHHS,
Jie TIepeBipsIIOThCST 3MICT BIJIOMOCTEH, IpaBoBa IMijCTaBa iX OTPUMaHHS,
HaNIe)KHUH Cy0’€KT, croci0 ofepkaHHs, Gpopma Qikcallii, BIIKPUTTS 3aXUCTy
Ta MpoIeCyaIbHUI CIIOCIO BUKOPUCTAHHS [6].

BukopucranHs (akTHUHUX JaHHUX y JOKa3yBaHHI MOTpeOye BiAKPHUTTS
CTOpOHI 3aXHCTy, 0€3MOCEePEeTHHOTO JOCIIDKEHHS CY/IOM 1 OLIHKH 3a cT. 94
KIIK VYxkpainu. 3a cr. 89 KIIK YkpaiHu CTOpOHM MOXYTbH iHIIiIOBAaTH
BU3HAHHS JIOKa3iB HEJOMYCTHMHMH Ta IIOJABaTH 3allepPEeUYeHHS; TOMY CEK-
PETHICTH JKepena, crocody abo MeTomy OTpUMaHHs iH(opMallii He ycyBae
IpaBa 3axHCTy Ha IEPEeBiPKY IOIyCTHMOCTI JaHMX, SKi OOBHHYBayCHHS
mponoHye sk 1oka3 [1]. Boennuii abo 6e3mekoBuii KOHTEKCT caM 10 coOi
HE € MiJACTaBOI0 Ui II03alpolECyaTbHOTO BHUKOPHUCTAHHS (DaKTHUHHX
JIAaHUX; MOXJIMBMMH € juure npsmo nependaueHi KIIK Ykpainu ocobmnm-
BOCTI HPOLIECYaIbHOTO TMOPSJIKY, 30KpeMa I0J0 MPOBA/PKEHHS B yMOBax
BOEHHOTO cTaHy [7].

[TpaBo Ha 3axucT 3a ct. 20 KIIK Ykpainu oxoruioe peaabHy MOXIHBICTh
3amepeyyBaTH MiJ03py 4Yd OOBUHYBa4yeHHs, 30MpaTH M IoJaBaTH IO0Ka3u
Ta peaji3oByBaTH iHIII IpolecyaibHi NpaBa, aje He O3Ha4ae aBTOMAaTH4Y-
HOT'O PO3KPHUTTS BCHOT'O MacuBy BiloMOCTell 3 00MEKeHNM JOCTyHOoM. SIKIo
(hakTHYHI JaHI BUKOPHCTOBYIOTHCS JIJIs OOTPYHTYBaHHS 0OBHHYBaYCHHS a00
€ ICTOTHUMH JUIS OTO CIIPOCTYBAaHHS M TEPEBIPKH JOITyCTHMOCTI OKa3iB,
3aXHCT Ma€ OTPUMATH JOCTYH A0 iX 3MICTy Ta IPOIECYaJbHOTO 3HAYEHHS
B 00cs3i, HeoOXimgHOMY it edekTHBHOTO ocmopeHHd. 3a cr. 290 KIIK
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YkpaiHun BUAQIEHHS OKPEMHX BIJIOMOCTEH 13 JOKYMEHTIB MOXXJIHBE
32 YMOBH 4iTKOTO ITO3HAYEHHS TAaKMX BHIAJICHB, OJJHAK BIJIOMOCTI 3 MaTe-
piajiB, HE BIIKPUTUX CTOPOHI 3aXHCTy, HE MOXYTb OyTH JOIYyIIEHI CylIOoM
sk okasu [1].

Heposkpurtss mxepena, crmoco0y 4um METORy OTpPUMAaHHS iH(opMarIii
camMe 1o co0i He 3yMOBIIOE aBTOMATHYHOI HEIOMYCTUMOCTI (aKTHIHIX
JIaHux. BogHowac SKIIO BOHO MMO30aBIIsi€ 3aXWUCT MOXKIIMBOCTI IEPEBIpUTH
MOXO/DKEHHS JAaHWX, CIPOCTYBaTH IX 3MiICT, IOCTaBUTH IiJ CYMHIB
JIOIyCTAMICTh JI0Ka3zy ab0 OCHOPHUTH [IOKa30BY OCHOBY OOBHHYBau€HHS,
Taka O0CTaBMHa MOXE OI[IHIOBATHCS SIK ICTOTHE TOpYILICHHsS IpaBa
Ha 3axuct 3a cr. 87 KIIK VYkpainum a0o $K YMHHUK, L0 BIUIMBAE
Ha JIOCTOBIpHICTb, JOCTaTHICTh 1 JIOKAa30BE 3HAUCHHS JaHMUX 3a CT. 94
KIIK VYxpainu [1]. [Ipakruka €CIIJI po3risiiae HEpO3KPUTTS MaTepiatiB sK
BUHATOK 13 TPUHIMIIB 3MarajlbHOCTI Ta PIBHOCTI CTOpPiH, IO MOTpedye
CyBOpOi HEOOXIMHOCTI ¥ MOCTAaTHIX KOMIIGHCATOPHUX TapaHTil; CyIOBUH
KOHTPOJIb CaM N0 co0i HE KOMIEHCYE HEPO3KPUTTS, SKIIO 3axXHCT
1030aBJICHNI peaabHOI MOXIMBOCTI OCIOPHTH JOKa30BY OCHOBY OOBHHY-
BageHHA [8, §§ 60-61; 9, §§ 46-59]. YV OpuraHcbKOMy MiAXOIi CYIOBHH
KOHTPOJIb 3a HEPO3KPHUTTSAM OB ’S3YETHCA 3 MiHIMAIBHO HEOOXiTHUM
00csiroM OOMEXEHHsI, MPOLECyalbHUM HAIJIAOM CyLy Ta BHHATKOBUM
XapaKTepOM CIIEeIiabHuX Tporenyp 3axucty [10, §§ 36-37].

OTxKe, y KpUMIHAJIBHUX MPOBAPKEHHSX, MOB’SI3aHUX 31 30pOHHUM KOH-
(ITIKTOM, JOMYCTHMOIO MOXKE OYTH OXOpOHA JpKEpesa, Crocody abo MeToay
OoTpUMaHHs iHpOpMaIlii, aje He YCYHEeHHsI IpoLecyalbHOI epeBipIOBaHOCTI
(hakTHYHMX JaHMX, SIKI CTOPOHA OOBMHYBaueHHS BUKOPHCTOBYE JUIS JIOBE-
JIeHHS1 00CTaBHH IpeaMeTa Joka3zyBaHHsA. CEeKpeTHICTh € PeKUMOM OXOPOHHU
iHpopMarlii, a He CaMOCTIHHOIO MiICTaBOIO ii JTOKa30BOTO BHKOPHCTAHHS;
il MeXa NpOXOAWUTH TaM, Jie OOMEKEHHS PO3KPHUTTS M030aBisie 3aXHCT
peansbHOi MOXKJIMBOCTI OCIIOPHTH 3MICT, ITOXOMKEHHS, JOIYCTUMICTh YH
JIOKa30B€ 3HAUCHHS JJaHUX, TIOKJIAJEHNX B OCHOBY OOBHHYBAUYCHHSI.
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COHIAJIBHO-EKOHOMIYHI JETEPMIHAHTH,
KOTPI BINIMBAIOTH HA KIVIBKICTh KPUMIHAJIBHUX
ITPABOIIOPYIIEHD, IO BUNHAIOTHCA
Y COEPI MEJMYHOT'O OBCJIYI'OBYBAHHA
B YMOBAX BO€EHHOI'O CTAHY

Hdsixyp Mapis ImutpiBHa
Kanouoam 1opuoudHUX HayK, OOYeHm,
doyenm xagheopu KpUMIHAIbHO20 NPAsa
Yepniseyvkuil Hayionanorul yHisepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Yrpaina

KpuminanbHi TpaBOMOpYIICHHAS, IO BYMHAIOTHCS Y cdepi MEAUIHOTO
00CITyrOBYBaHHS 3 MOMEHTY iX KpuUMiHami3alii y unHHOMY KprMiHanpHOMY
komekci Ykpaiam 2001 poky XapaKTepH3YIOThCS OCTATHHO HE3HAYHUM
KUIbKICHUM TIOKa3HUKOM. Taka cutyaris ¢opmye XuOHE YSBICHHS IPO
JIOCTaTHICTh Ta €(EeKTUBHICT HASBHUX KPHMiHAIBHO-TIPABOBUX Ta KPUMiH-
JOTiYHMX 3axofiB BIUmMBY. OgHOYacHO 13 IMM, OUTBII TPAaBHIBHUM
BUJA€THCS BBAKATH, 10 HU3bKUHA KUTbKICHHUHM MMOKA3HUK 3yMOBJICHHUH, IO-
nepie, JIATeHTHICTIO TaKUX CYCHUIbHO HeOE3NMeYHUX [isiHb, IMO-ApyTe,
0COOJIMBOCTSIMU ~ BEJIEHHST MEIUYHOI JIOKYMEHTalii, SKi CIpOILYIOTh
peanizamilo KpUMIHAIFHO IPOTHIPABHOTO YMHUCIY Ha IPUXOBYBaHHS
KpUMiHAJILHUX TIPaBOIOpyLIeHb. He MuBISYMCh Ha Te, M0 OIIBLIICTh TaKUX
MPOTUIIPABHUX JisiHb BUYMHSIOTHCS 13 HEOOEpexHOIo (POPMOIO BUHHM, Hapasi,
0co0NMMBO — B yMOBaxX [il NMPaBOBOTO PEXHMY BOEHHOTO CTaHy, MOXKHA
BHOKPEMUTH HH3KY COLIaJbHO-€KOHOMIYHHX AETEPMIHAHT, SKi BIUIMBAIOTh
Ha KPHUMIHOJIOTIYHY CHTYalil0 y Wil YacTWHI, 30KpeMa — CIPHAIOTH
BYMHEHHIO MEIWYHUMH TPAIliBHUKAMH IHIINX KPUMIHAJBHHUX IPABOIO-
pyuIeHs y cdepi ciry>k00B01 AiSIIBHOCTI.

AHaJi3 CTaTHCTUYHUX JaHUX, BUKIameHux Ha caiiti Odicy ['ene-
PaJIbHOTO MPOKYpPOpa J03BOJISIE CTBEP/PKYBATH HAsABHICTh CTIHKOI HETaTHB-
HOi TEeHJEHLil 10 3pOCTaHHS KUIBKICHUX IIOKa3HHKIB KpPUMiHAIBHHX
NIPaBOIIOPYIIEHb, [0 BYMHSIOTHCS y cepi OXOPOHHU 370pOB’Sl Ta HaJaHHS
comianpHuX mocnyr. Tak y 2021 poui Oyno obnikoBaHO 3733 KpUMiHAIBHI
npasonopymeHHs, y 2022 — 3273, y 2023 — 3310, y 2024 — 3702, y 2025 —
4226, ctanom Ha 6epe3eHb 2026 poky Oyio obmikoBaHO 818 KpUMiHATBEHUX
MIPaBOIIOPYIIEHb, 10 OYJI0O BUMHEHO y chepi OXOPOHHU 370POB’S Ta HaJlaHHS
comianpHUX TocyT [1]. Cepen oOMiKOBaHMX NOCTATHHO 3HAYHHUM BiJICOTOK
CKJIaIal0Th KPUMIiHAJBHI IMPaBOMOPYIIEHH IPOTH BIACHOCTI (37e0iIb1I0TO0,
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nependadeni cr. 191 KK VYkpainm), a Takox KOpYyNLiiHI NPOTHITpaBHI
JISTHHSL.

VY KOHTEKCTI JOCIHIPKEHHS aKTyaJbHOIO BHUIaeTbecst aymka [. Kupwm-
YEeHKO, sIKa BKasye, IO ACTePMiHAHTH aHaJi30BaHOTO BHIY CYCHiJIBHO
HeOe3NMeYHNX [iTHh Ha MaKpOpiBHI (3arajJbHOHANIOHATFHOMY) JOCTATHBO
po3ramykeHi Ta 3alekaTh BiJ PI3HHX 32 XapakTepoM cdep KUTTA
Ta CYCHUIPHMX BIJHOCHH, TAaKHX SK IOJITHYHI, COI[iaJibHi, €KOHOMIYHI,
OpraHi3aliifHO-yIIPaBIiHCHKI, 1A€0JIOTIUHI, COIiaJbHO- MCHXOJOTIUHI Ta iH.
Cepen HafOUTBII 3HAYYNIIMX BYCHA BUAUTIIA Taki. /lucOamaHc B eKOHOMIIII
OXOPOHH 3[I0POB’S JOBOEHHOT'O IEpPioay 4epe3 QpyHIaMeHTalIbHI HEeIOMIKH,
HAKOMMYEHI MEAMYHOI0 Tally33l0 B IIPOLECi CBOEI pPECTpyKTypH3amil
(menocraTHiCTh  OIO/DKETHOrO  acurHyBaHHs  MiHICTEpCTBA  OXOPOHHU
3M0pOB’s  YKpaiHW, COI[IAIbHOTO 3a0C3MEUYCHHS JIKapiB Ta IX CiMeH.
3a0r0pOKpaTU30BaHICTh CHCTEMH YIPABIIHHS, BHACIINOK YOro BiJCYTHE
pearyBaHHS MEOUYHOI Taly3i Ha MOTpeOW CYCHIIBCTBA, HE BiIOYBa€ThCA
BpaxyBaHHS pH3HMKIB Ta BHKOPHUCTaHHA MOTCHUIHHUX MOXIMBOCTEH.
[TponoHroBaHMi MOCTKOBIIHUIT CTpeC MEANYHOI raTy3i JOBOEHHOTO IEPioLy
(6pax mpodeciiiHIX MeAWYHMX 3HAaHb, BHCOKE I[IHOYTBOPEHHS Ha IIiKH,
HU3bKAa KUIBKICTh TOTPIOHMX MEIWYHHUX TMpenapaTiB Ta KHUCHEBOTO
3a0e3IeveHHs JIIKapeHb), KU 3HaXOAWTh CBOE TPOIOBKEHHS Y BOEHHHMA
yac (TepeBaHTAXKEHHS Taly3i OXOPOHHU 3I0POB’S Yepe3 3HAYHE 301IbIICHHS
KUJIBKOCTI XBOPUX PI3HUX CTYINEHIB TSDKKOCTI, TyMaHiTapHa KpH3a Ta iH.).
HeedexTHBHICTD Ta 3acTapiiicTh iHPOPMaIiHHO-aHANITHYHOTO 3a0e3IeueH-
Hs, IO CITUPAETHCS Ha MANICPOBHIA MEJIUKO-CTATUCTHYHHUNA OOJIIK 1 3BITHICTB,
JIOCUTH YIOBITBHEHI MEXaHI3MH 3allPOBADKEHHS MiJDKUTATI3AI Y Meand-
HUX 3aKjajax, 10 3aBaKa€ BIAMOBITHOCTI BITYM3HSIHOI Taily3i OXOPOHHU
3JI0pOB’sI €BPOIHTETPALIHAM CTaHAAPTaM Ta YHEMOIKJIMBIIIOE KOMIUICKCHHUN
MOHITOPHHT 1 OIIHKY pPECypCiB CHCTEMH OXOPOHH 370pPOB’S 3 METOIO
e(heKTUBHOTO OMEPATUBHOTO YIPABIIHHS Ta CTPATETIYHOTO IDTaHyBaHHSA [2].

[ToBHOMacHITAOHE BTOPTHEHHA POCiiichKol (emepamii B Ykpainy, BeneH-
HS aKTUBHUX OOWOBHX Iiif Ta BBEIEHHS OCOOIHMBOTO IPABOBOTO DPEKHMY
BOEHHOTO CTaHy JIOT1YHO NPH3BEIH 10 (OPMYyBaHHS HU3KH COILIAJIBHO Ta
€KOHOMIYHO HEraTMBHUX SIBHII, OCHOBHUMHU 3 SIKUX CTaJla OKYTaIlisi YaCTHHU
TEPUTOPIH, 110 MPHU3BEJIO 0 BTPATH pOOOYMX MICIhb Ta MACOBUX CKOPOYEHBb
NPAIiBHUKIB; Mirpaimis »IHOK 3a KOpJOH; BTpara >XHUTIa TpoMaJsHaMHU
Ta BUMYIIIEHI BHYTPIlIHI epeMilleHHs Tomo. Bee e yrBopuio nucbananc
y cHucTeMi KaJpOBOro 3a0e3MEYCHHs, HACIIJKOM SKOr0 CTaja BiJCYTHICTh
momuTy Ha Tmpodecii y cdepi OXOpOHH 3IOpPOB’S, IO 3YMOBICHO
BiJICYTHICTIO JOCTaTHBO{ KITBKOCTI MEIUIHOTO ITEPCOHATTY.

AprymMeHTOM Ha KOPHUCTh HAaBEICHOTO € Te, IO BiAMOBIIHO M0 OQimiifHOT
cTatucTHYHOI iH(popMamii, BukIageHoi Ha caifti JlepkaBHOI ciayxOu
3aifHATOCTI cTaHOM Ha Oepe3eHp 2026 poxy y cdepi OXOPOHHU 3I0pOB’A
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Ta HAJaHHS COIJIAJIbHUX IOCIYT KUTBbKICTh BakaHCIH ckiamana 14246 omu-
HHIb, @ YUCENIBHICTh HIyKadiB pobotn — 13816 ocid; cranom Ha 1 KBiTHS
2026 poky, KUIBKICTh BaKaHCii ckiagana 5742 ONWHHIN, a YHCEIBbHICTh
mrykadiB podotu — 7982 ocobu [3]. HaBeneni nani HA0YHO JEMOHCTPYIOTH
mucOaaHc MK KUTBKICTIO poOOYMX MicIlb Ta WIyKadiB pPoOOTH, SKHA
chopMyBaBcsS TIPOTATOM OJHOTO Micsmd. Taka cuTyariss Moxke OyTh
MOSICHEHa HH3KOK0 COIIaJIbHO-€KOHOMIYHHX (DaKTOPiB, OCHOBHUMH Cepel
SKUX € HHU3bKa 3apoOiTHa IUlaTa MEAWYHHMX IPALiBHUKIB, YCKJIaIHEHHHA
rpadik pobOTH, 3yMOBIICHHH BEACHHSIM OOHOBHX [ill Iep kaBOI0-arpecopomM
Ta MOBITPIHUMHU TPHBOTAMH.

Oxkpemoi yBard moTpedye Te, 10 B YMOBaxX BOEHHOTO CTaHy aKTyali-
3yBaJIMCh KPUMiHAJIBHI NPaBONOPYIICHHS, 1[0 BYUHSAIOTHCS IPEICTaBHH-
KaMHd MEIUKO-COIIaIbHUX eKCIepTHUX Komiciik MO3  Vkpaiam. Ilig-
TBEp/PKEHHSIM HaBelleHoro € BUpoK Kam siHerb-Ilominecpkoro MichbkpaiioH-
Horo cyxay Bix 03 kBitHs 2026 poky (cmpaBa Ne 676/1652/26), BianosigHo
JI0 SKOTO 0coba 3 Memolo peanizayii 6020 310YUHHO20 YMUCIY,
CHPAMOBAHO20 HA NIOPOONEHHA OQIYiliHO20 OOKYMEHmA, YC8I0OMAIOIOUU
CYCninbHO-HebesneuHull xapakmep ceoix Oitll, nepeddauaiouu ix cycniibHo-
Hebesneuni Hacnioku i baxcaioyu ix Hacmauua, He nizniwe 06 aunus
2023 poky (mounoi oamu ma uac Ha OAHUL MOMEHM He BCMAHOBIEHO),
nepebyeaioyu y He8CMAaHO8IeHOMY HA OaHUll MOMeHm Micyi, 00CMOBIPHO
3HaO4U Npo  GiOCYmHiCMb Y Hei 03HAK IHBANIOHOCMI, 00MOBUNACH
i3 HeBCMAHOGNEHOI0 HA OaHuli MOMeHm o0cobol0, KA 6 C60I0 Huepey
oomosunacy i3 nikapem mepanesmom Npo CHilbHe BUSOMOGLEHHS 2PYNOIo
oci6 niopobnenoi meduunoi Ookymenmayii (eumseie i3 icmopii xeopobu
Ne 3628 ma Ne 6938) npo nepebysanmsi 068uHy8aAHEHO20 HA CMAYIOHAPHOMY
qiKyeanni y mepanesmuunomy 6iodinenni KHII «Kam sneyv-Ilodinbcoka
yenmpanvha pationna Jnikapua» y nepiod uacy 3 03 cepnua 2020 poky
no 11 cepnua 2020 poky, 3 04 arucmonada 2021 poky no 11 aucmonada 2021
POKY ma 3 JiKapem peemMamono2om npo CHilbHe 8U2OMOGLEHHA 2PYNOI0 0Cib
niopobnenoi meouunoi Ooxkymenmayii (eumscie i3 icmopii xeopobu
b6e3 Homepy) npo nepeOysamHs 008UHYBAUEHO20 HA CMAYIOHAPHOMY
niKyeanni 6 Oennomy cmayionapi KHII «bazamonpoginoha yemmpanvha
pationna nikapusy Cnobiocvro-Kyavuicseyvkoi ciibcbkoi paou 6 nepioo
yacy 3 19 momozo 2021 poxy no 28 momoeo 2021 poxy ma 3 28 6epesns
2022 poxy no 06 ksimus 2022 poxy, a makodic nooanvuioco niopooienHs
o@hiyiiino20 OoKyMeHmy — HANPABNeHHA HA MEeOUKO-COYIANbHO-eKCHepHIHY
komicito (MCEK) (@opmu Ne 088/0), suoanoeo na ii im s, Wisxom 6HeceHHs
Ha niocmagi 3a3Hauenoi MeOuyHoi OOKYMeHmayii Henpasousux 8ioo-

mocmeti [4].
HaBeznenuii BUpOK TaKoX CBIMYUTH MPO T€, MIO MEIWYHI MPAIliBHUKH,
3okpema — mnpeactaBHukd MCEK d4acTo BYHMHAIOTE KpHMiHAJIBbHI
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MPaBOIIOPYIIEHHS y CKJIaJi OpraHi3oBaHUX TPYH Ta 3J0YMHHUX OpraHi3amil,
10 YCKJIAJHIOE iX BUSIBJICHHS Ta PO3CIIAYBaHHS Ta, BIJIOBIJHO, BIJIMBAE
Ha JIATCHTHICTh TAKMX CYCIUIbHO HEOE3IIEUHUX /IisHb.

TakuM 4YHMHOM, MNPOBEACHE IOCIIKEHHS O3BOJISE CHCTEMAaTH3YBaTH
COIIaTbHO-CKOHOMIYHI JICTEpMIHAHTH, IO BIUIMBAIOTh HA KUTBKICHUH
MOKa3HUK KPUMIHANEHHX MPaBOMOPYIIEHb, IO BYMHAIOTHECH Yy cdepi
MEAWYHOTO OOCIYrOBYBaHHA B yMOBaX il OCOOIMBOTO MPAaBOBOTO PEKUMY
BOEHHOTO CTaHy Ha Taki rpymu: 1) HemocTaTHe (iHAHCYBaHHS CHUCTEMH
OXOpOHH 31I0pOB’sl — AepinuT (iHAHCYBaHHS MEIMYHUX 3aKJIA/IiB 3yMOBIIOE
CTHMYJIFOBaHHS KOPYIILii, MparHeHHs OO0 3aBOJIOJIHHS MailHOM, pO3Kpa-
JIaHHSI TYMaHITapHOI JOIOMOTH TOIIO; 2) MacoBE BHYTPILIHE MEPEMIlICHHS
HaCceJICHHS Ta Mirpaiis 3a KOpIOH — CTBOPEHHS JJOAaTKOBOTO HAaBAHTa)KEHHS
Ha MEIUYHHUX IMPAlliBHUKIB YCKJIAJHIOE KOHTPOJIb 3a SKICTIO HaJaHHS
MEIUYHUX MOCIYT; 3) NMCUXOJIOTiYHE BUCHAKEHHSI MEANYHUX IMPAIiBHUKIB —
BUKOHAHHS MPO(eciifHnX 000B’S3KIB B YMOBax Jii 0COOIMBOTO IPaBOBOTO
PEeXHUMY BOEHHOTO CTaHy NPH3BOIATH A0 (POPMYBAHHS CTPECy Ta 3HIKCHHS
KOHIICHTPALI1, 1[0 MOXKEe MaTH HACIIIKOM Hei0ane CTaBJICHHS 10 BUKOHAHHS
npodeciitnnx 000B’s13KiB; 4) 3araipHe MOTIPIICHHS €KOHOMIYHOTO CTaHO-
BUIIA HACEJIEHHS — 3HIDKCHHSA PiBHSA JOXOMIB BIUIMBAE HA PIiBEHb KOPYII-
OifHAX pPH3HUKIB Ta KPUMIHATBHUX MPaBOMOPYIIEHb NPOTH BIACHOCTI,
HiHTBepI[)KeHHHM Yoro € BUIIC HaBCACHA CTaTUCTHUKA.
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TOPI'IBJISA JIIOAbMH B YMOBAX I''IOBAJIBHUX PU3UKIB

/Kaposcbka I'anuna IlepiBna
OOKMOPKA IOPUOUYHUX HAYK,
doyenmxa Kagheopu KpUMIHAILHO20 Npasa
Yepniseyvkuii Hayionansnul yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yrpaina

CBIT CBOTOJHI XapaKTCPU3YETHCS 3POCTAHHAM TIJIO0ATBHUX PHU3UKIB —
BiliHM 1 30pOiiHI KOH(JIIKTH, EKOHOMiIYHA HECTAOUIbHICTD, KIIMAaTHYHI 3MiHU
Ta eKoJyoriuHi karactpodu, MacoBi Mirpauii ta maxzemii. Cami mo co0i
py3uKH  (QOPMYIOTH YMOBM  COLIaNbHOI Jecrabimizamii Ta MaroTh
TpaHCHAL[IOHAEHHUI XapakTep i € CIPUSTIMBIM CEPEIOBHIIEM JUIS TOPTiBIi
JFOJIbMHU SIK TPAHCHALIOHAIBEHOTO 3JI0YMHY, IO aIANTYETHCS 0 HOBHX YMOB
1 BUKOPHCTOBYE BPa3JIUBICTh HACCICHHSI.

BiiiHa i BOeHHI KOH(IIIKTH — 116 MacoBe MEPEeMIlICHHS HaCeIeHHS
(6ixernmi, BIIO); 3HWKeHHS piBHA MPaBOBOTO 3aXHUCTy; IIiIBHIICHA
BPAa3IMBICTh XKIHOK 1 [iTei. EkoHOMIUHI KpH3u — 11e 6e3pobiTTs Ta TpyaoBa
MIrpallisi; 3pOCTaHHs TIHLOBOI'O PUHKY Ipalli; BAKOPUCTAHHS MIaXpaiChbKUX
CXeM IMpaleBlallTyBaHHs 1 TpyAoBa eKciulyararis. KiimaTtuudi 3MiHU
Ta EKOJIOTIUHI KaracTpou — Il eKOJIOTiYHa Mirpailis; BTpaTta 3acoliB
icHyBaHHS; ()OPMYBaHHSI HOBUX I'pyIl PH3HKY cepen HaceieHHs. [lannemii —
1e 130JIIist Ta OOMEXKEHHS IIepecyBaHHs; 3pOCTaHHs OHJIalH-EeKCIUTyaTallil;
YCKJIQIHEHHS JOCTYIY O JOMOMOTH. [IpakTH4HO KOXEH i3 ImepepaxoBaHuX
PU3UKIB TIOB'SI3aHUH 13 MITpaIli€to i MeBHUMH 00OMEKEHHIMH, 10 TTOPOIKYE
E€KOHOMIYHY HecTaOUIbHICTh, PYWHYBaHHS 3BHYHOI COIiabHOI iH(pa-
CTPYKTYpH, 3HWKCHHsS pIBHS AEP)KaBHOTO KOHTPOJNIO, 1 SK HACIHIOOK —
(hopMyIOTH Bpa3iMBi IPyIH, AKi CTalOTh MOTEHIIIMHUME JKEPTBAMHU Pi3HOTO
pony ekcruryartarii Ta Toprieimi momsmu. Lle — OibKeHII Ta BHYTPIIIHBO
MepeMilieHi 0coOM; JKIHKM Ta JiTH, SKIi TEPEeTHHAIOTh KOPJAOH 0e3
CYNpOBOY; TPYIOBI MIrpaHTH; 0COOM 3 HU3LKUM PIBHEM JI0XOIy Ta OCBITH,
JIIO/IM, SIKI BTPATHIIM COLiajibHI 3B’SI3KHM; MEUIKAaHI[ PErioHIB i3 BHCOKHM
PIBHEM EKOJIOTIYHUX 3arpo3, JIIOAN HOXUIIOTO BiKy Ta 0COOH 3 1HBAMIHICTIO.
I'mobaneHuit xapakTep HUGPOBLTI3AIIl BUCTYIAE aKCEIEPaTopoM BepOy-
BaHHS 4Yepe3 COLialibHI MepeXi; BUKOPUCTAHHS KPHUIITOBAIIOT Ui He3a-
KOHHHX Omeparliif; kibepekcruryararis (30KpemMa ceKCyaabHa).

3MIHIOIOTBCS 1 CydacH] pOPMH TOPTIBIIi JIIOABMH — «TPaJHILiHHA» CEKCY-
aJlbHa eKCIUTyaTallis; TPYAOBa eKCIUTyaTaliss (BKIIOYHO 3 MPHMYCOBOIO
Mparero); IpuMycoBe >xebpantBo ab0 NPUMYIIyBaHHA OO MPOTHIIPABHOI
TSUTBHOCTI; BTATHEHHS y 3JMI0YMHHY IiSUTBHICTh MEPEX 110 TOPTiBIIL JFOABMU;
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TOPTIBJIS JIIOJJbMH 3 METOI0 HE3aKOHHOTO BHIJIYYEHHS OprasiB; KiOep-
EKCIUTyaTallisl Ta OHJIAHH-TOPTIBIIS JIIOJbMHU.

3a manumu UNODC (Global Report on Trafficking in Persons 2024),
rI00aTbHAN pIBEHb BHSABICHHS JXCPTB TOPTIBII JIFOJBMH IICISA Pi3KOTO
3amKkeHHs y 2020 pori, moB’si3anoro 3 mangeMieto COVID-19, BiqHOBHBCS
1 TepeBHWINMB JomaHimeMiuHi 3HadeHHA: y 2022 pomi 3adikcoBaHO
74 785 BusABNEHHX XKepTB, 0 Ha 25% Oinbpire mopiBHsHO 3 2019 pokom.
Crpykrypa (opM ekcInTyaTamii TaKoX 3MIMIYETHCSA: YacTKa IPUMYCOBOI
npari cTaHoBUTH 42%, cekcyanbHOI ekcinryararii — 36%, a ekcruryaTamii y
dhopmi mpumycosoi 3mounnHoi gisuieHocTi (forced criminality) — 6am3bko
8%. IoHsTTS ekcrutyaranii 3JI0YMHHOT AisTIBHOCTI OXOIUTIOE CUTYallii, KON
ydacTh OCOOM y TpOTHMIPABHHMX MiSHHSIX € (opMolo ekcrutyaTtamii Ta
Pe3yJbTaToOM NPUMYCY/KOHTPOJIO; y TaKUX Kelcax MpeIMETOM JOKa3yBaHHs
CTae BCTAHOBJICHHS EKCIUTyaTalliifHOI NMPHPOAM yd4acTi Ta BiIMEXKyBaHHS
CTaTycy TOTEpIiJoi 0codW Bim HOOpPOBITFHOTO CHIByYacHHKa, IO
Biamosimae migxomy UNODC mo «exploitation of criminal activities»
(excrumyararii 4epe3 3alydeHHsA MO0 3J04YMHHOI nisuteHOCTI). CymoBo-
ananitnaHi Matepiamn UNODC nomaTkoBO BKa3yrOTh Ha BIAMIHHOCTI MiX
OpraHi30BaHMMH Ta  HEOPTaHI30BAaHMMH CXEMaMH: HEOpraHi3oBaHi
BHUKOHABIIi, K MPaBHUJIO, SKCILIYyaTyIOTh MEHIIE >KEPTB, TOAI K MEpEKeBi
KOH(pIryparii IeMOHCTPYIOTh OUTBIIIMKA MacIiTad eKCIuTyaTallii Ta CTIMKiIIi
MeXaHi3MHu KOHTpoutto [1].

IToBHOMacmTabHa arpecisi pocii mpotu YkpaiHu cdopmyBana CTiiKi
KOHTYPH Ypa3luBOCTI (MacoBe IEpeMIlIeHHsS, PYHHYBaHHS COILiaIbHO-
€KOHOMIYHUX 3B’SI3KiB), SIKI IIJCHJIIOIOTH PU3UKU SIK OQIaiiHOBOI, Tak
i dpoBo orocepeaKoBaHOI eKCIuTyaTamii Ta YCKJIaIHIOIOTH JOCTYI IO
npaBocyns. 3a ouninkamun UNHCR Ha kinenp 2025 poky, rimobansHO Oyiio
3a¢ikcoBaHo 5,86 MuH ObKeHHiB 3 YkpaiHm Ta 3,7 MJIH BHYTPIIIHBO
nmepeMimeHnx ocib. Y HalioHaTbHOMY BUMIpI I MiACHIIIOE PH3HKH SIK
TPamUIiMHNX, TaK i OU(PPOBO OIMOCepenKkoBaHUX (OpM eKcIuTyartalii Ta
akTyamizye npobiemy noctymy no mpaBocynns. 3a 3Bitom GRETA (tperiit
payHn ouiHtoBaHHs), y 2018-2024 pokax craryc MOTepHiluX BiJ TOPTiBIi
moneMu B YKpaiHi Oyno HamaHo 925 ocoOam; OinbmIicTh (OpMalIbHO
iIeHTH(IKOBAHUX TOTEPIIIUX — YOJIOBIKH (57%), a TMEPEBaXKHOIO (POPMOIO
eKCIUTyaTalii € TpylnoBa, Aali — CEKCyaslbHa, BTATHEHHS Y 3JI0YHHHY
IUSUTBHICTh Ta eKCIUTyartalis y 30podHOMYy KOHQUIKTI. BimmoimHo, mis
YKpaTHCBbKOI NPaKTHKM KIFOYOBHM CTA€ HE JIMILE PO3IIUPEHHS BHSBJICHHS,
a W TABWINEHHA SIKOCTI JOKa3yBaHHS 3acO0iB Ta CTaHAAPTIB 3aXUCTY
MOTEPIIINX, 30KpEMa B YaCTHHI YPa3JIMBOTO CTaHy, SKUH y TPUMITII JIO CT.
149 KK Ykpainu BU3HA4a€THCS SIK 3yMOBIICHHH (Hi3MUHUMHU YW NCHXIYHUMH
BJIACTUBOCTSIMHM a00 30BHIIIHIMH OOCTaBHHAMM CTaH, IO I1030aBiiste abo
oOMeXye 3IaTHICTH OCOOHM YCBIIOMITIOBATH CBOI Iii UM KepyBaTW HHUMHU,
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NpuiiMaTH CaMOCTIMHI pillICHHs, YMHUTH OIIp HE3aKOHHUM JisIM, a TaKOX
30ir TSHKKUX 00cTaBUH [2].

€BpONCHCHKMHA  KOHTEKCT MIATBEP/PKYE MacmiTad 1  CTPYKTYpHY
mudepeHIliamico  eKCIUTyaTalifHuX TpakTHUK. 3a gaHumu  Eurostat,
y 2024 pomui B €C 3apeectpoBano 9 678 morepminux (—8% no 2023 poky),
3 skux 63% — XKiHKH Ta niB4yara; 46% BUIAAKIB ITOB’sI3aHi 13 CEKCYaTbHOIO
eKkcruryartariero, 37% — 13 mpuMycoBoro mpanetro, a 16% — 3 iHmmMu
(hopmamu, BKIIIOYHO 3 EKCIUTyaTalli€l0 3JI0YMHHOI IisuIbHOCTI; 64% motep-
MUIHX — TPOMAIsSHU TPeTiX KpaiH. Y BiANOBiOs HAa EBOJIOIII0 MPAaKTHK
ekciutyarailii €C OHOBUB KpHMiHaIbHO-NIPaBoBY pamky Jlupekxtusoro (€C)
2024/1712, nocuauBIIM OXOIUICHHSI HOBUX (hopM ekcrutyaTanii Ta nudppoBUX
BUMIpIB 3JI0YMHY, @ TaKO)X OKPECIHMBIIM BUMOTHU /IO 3aXHUCTy MOTEPIIINX
1 JIOKa30BUX MiIXOMIB (IOJAF0YU CKCILTYaTAIlif0 CypOTaTHOTO MaTCPUHCTBA,
MIPUMYCOBHI NITI00, HE3aKOHHE YCHHOBJICHHS), 3alpoOBaJUKy€ KpHUMiHANi-
3allil0 YMHUCHOT'O KOPHCTYBaHHS IOCIYraMH, L0 HaJalOThCs MOTEPIIiION
0co0o0r0, 3a HAsBHOCTI 3HAHHS Mpo ii CTaTyC, Ta TOCHIIOE BpaxyBaHHS
IUPPOBUX BUMIPIB 3JI0YHHY, 30KpeMa Y YaCTHHI OOTsDKYBaJIbHUX OOCTABHH,
moB’si3aHuX 3 BukopuctanaaM IKT. s Ykpainu gk nepkaBu-KaHIUAaTa 11e
MiACHIIOE 3HAYYIIICTh HAOIMKEHHS KPUMIHAJIBHO-TIPABOBHX 1 MPOIIECyab-
HUX migxoniB g0 acquis €C y gactuHi kBamidikamii Gopm excrryaTamii,
JTIOKA30BHX CTAHIAPTIB I MEXaHI3MIB 3aXUCTy moTepriimx [3].

Emnipuynuit 3pi3 JONOBHIOETHCS MIKHAPOJHOK CTATHCTHKOIO, iHTEp-
npeTaiisi sIKoi MoTpedye MEeTOAOJIOTIYHOT 00EpEeKHOCTI, OCKIIBKH TOKa3-
HUKH BUSBIICHHS/peecTpalii BifoOpakaroTh SK MacmiTaOW sBHINA, Tak
1 CIIpOMOXHICTh cucTeMH ineHTH¢ikamii. Sk 3a3HaueHo Bume, UNODC
(hikcye BITHOBIIEHHS PiBHS BUSBJICHH xepTB micist 2020 poky Ta 3pocTaHHs
YacTKH CKIAJHUX (OpM eKCIUTyarallii, 30KkpeMa eKcInryatamii y Qopmi
NPUMYCOBOI 3JI0YMHHOI TisIBHOCTI. JIJIs €éBpomeiichkoro KoHTekeTy Eurostat
3a 2024 pik noBigoMisie mpo 9 678 3apeecTpoBaHUX MOTEPIUIHX 1 YaCTKY
16% iHmux mineit excruTyaTarii, 10 SIKUX HaJIeXkKaTh 1 ClieHapil eKCIuTyaTarii
3JI0OYMHHOT AisUTBHOCTI [1].

CcopmynbpoBaHa KpUMIHOJIOTIYHA XapaKTEPUCTHKA MiATBEPKYE SBOJIO-
I[IF0 TOPTiBJi JIFOJBMH BiJ BiJHOCHO JIHIHHUX CXEM [0 aJalTHBHHX
KoH(irypariif i3 BHpa3HUM UM(PPOBHUM KOMIIOHEHTOM 1 MEepeTHHAMHU
3 IHOIMMH KpUMiHaJbHUMHM pUHKaMu. Taka TpaHcdopmalis MOPOIKYE
KIIIOYOBI KPUMIiHATBHO-TIPABOBI MPOOJIEMH, TIOB’A3aH1 3 JOBEJCHHSAM 3ac00iB
BYMHEHHS! [IiSIHHS, BCTAQHOBJIGHHSAM pOJIEH CHIBYYacHHKIB, 3aXHCTOM
MOTEPIIINX Ta €(PEKTUBHICTIO MIDXHAPOIHOI B3aeMOJii. Y KpUMiHAIBHO-
MPaBOBIH TUIOIIMHI IIi XapaKTEPUCTHKH TPaHCHOPMYIOTBCA yV ABI TPy
MpoOIIeM: PO3MEXYBaHHS CKIIQAY TOPTIBII JIOABMH i3 CYMIKHAMH CKJIaJaMH
Ta JOBEJCHHS €JIEMEHTIB CKIIafy, epeayciM 3acobiB 1 poseil CriByYacHUKIB
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y Mepexi, y cuTyalii, KoJii 3HauyHa 4YacTHHA JO0Ka30BOTO MaTepialy Mae
QpoBy Ta/abo TpaHCHAIIOHATILHY IPUPOLY.

HopwmatuBHa konctpykuist ct. 149 KK Vkpainu, sika nepenbavae DistHHSA
(BepOyBaHHS:, epeMillleHHsI, TIEPEXOBYBaHHS, Tepeada, OJep>KaHHs TOILO)
3 METOIO eKCILTyaTallii 3a BAKOPHCTaHHs Xo4a O 0THOTO i3 3ac00iB, 3arajaom
KOpEJIIOE 3 MDKHApOJHWMH CTaHAApPTAaMH Ta €BPONEHCHKAM MiIXOI0M,
onoBieHuM [lupektuBoro €C Ne 2024/1712. [5]. BomHouac y MepexeBUX
cxeMax, TOCHJICHHUX BiFHOI0, MACOBHM IIEPEMIIICHHSAM Ta IH(poBizamiero,
(hopmyroTbes TiOpuAHI KOHGITypallii, e TOYaTKOBI 1ii MOXKYTh IOJaBaTUCS
SK «IEPEeMIILeHHS/PO3MILIICHHs!/ MpaleBIalTyBaHHI», TOIl K eKCIUTyaTa-
[iifHa MeTa Ta KOHTPOJIb PEaNli3yloThCs Mi3HIme. Y TaKUX CHTYallisiX pHU3UK
po3MUBaHHS KBali(ikamii 3yMOBJIEHHH CTPYKTYpOIO JaHIIora: J0Ka3yBaHHs
METHU eKCILTyaTalii Ta 3aCTOCOBaHMX 3aC00IB 4acTO CTa€ MOXKJIMBUM JIMIIIE 32
YMOBH OXOIIJICHHSI TTOBHOI ITOCIIIOBHOCTI TOAIH, BKIIOYHO 3 IM(POBUMHU
KOHTAaKTaMH Ta (HiHAHCOBUMHU CIiaMH, IO CTBOPIOE METOAMYHHHA 1 TIPO-
HecyaJbHUI PU3WK KOHKYPEHIIi HOPM i3 CyMDKHMMH CKJIaJlaMH, 30KpeMa
3 He3aKOHHHM IIepeIpaBIeHHAM 0ci0 yepe3 aepkaBHUM kopaoH (cT. 332 KK
VYkpainm), ne mpenMeT IOKa3yBaHHS IHMMKA 1 HE TOTpedye MOBEACHHS
eKCIuTyaTaliiHoi Metu [6].

BoeHHMIT KOHTEKCT IOATKOBO YCKJIagHIOE KBamiikamidHui BHOIp
y CrpaBax, Ji¢ eKCILTyaTallisi OB’ si3aHa 3 IiIMH Ha OKYIOBaHHX TEPHTOPISLX
YM B yMOBax 30pOiHOro KOHQIIKTY. Y MpakTHlli 3aCTOCYBaHHs yKpaiH-
CBKOTO 33aKOHOJIAaBCTBA B YMOBaxX BiHHHM MOJJIMBI CHUTYallil, KOJH OKpemi
NPOSIBH €KCIUTyaTalii MOXYTh OTpUMyBaTd kpamidikariro 3a cr. 438 KK
VKpaiHu, 10 TOCHIIOE PHU3UK (parMeHTaii NpaBOBOi OLIHKH, SKIIO
TOPTIBJIS JIFOIBMH PO3IIISIAETHCS SIK JIOJNATKOBHM €IEMEHT, a He SK
camocrTiitHa kBamiikamiiHa Bick MisHHA. [IpakTUYHO IIe O3HAa4Yae pi3HUH
IpeaAMeT JOKa3yBaHHA Ta Pi3HI TpolecyaldbHI aKIEeHTH, MO0 MOXe
YCKJIaHIOBATH JIOBEICHHS MEPEKEBOi OpraHizallii Ta poJjiel CIiByYacHHUKIB
Y €QUHOMY JIAHITIOTY [6].

LeHTpanbHUM IOKAa30BUM €IEMEHTOM y MpoBaKeHHAX 3a cT. 149 KK
VYkpaiHu € JoBeleHHs 3aco0iB, HacamIiepes BUKOPHCTAHHS ypa3luBOTO
cTaHy. Y BOEHHOMY KOHTEKCTi MOTpeOyeThCs 1HAMBIMyamizaiis: ¢ikcais
KOHKPETHUX TSDKKMX OOCTaBUH MOTEpIiIol 0codu Ta crnocoly iX BHKOpHC-
TaHHS JUIS MiAHOpsaKyBaHHs moBeninkd. I[IpaBoBa mosmmis KKC BC
Bin 02.02.2022 € BaximBow Uil yHiikamii mMiIXomy: ypasIuUBHEA CTaH
HE 3BOJIUTHCS JI0 CYTO MEAWYHOTO KPUTEPII0, a OLIHIOETHCS 338 CYKYITHICTIO
(hakTHIHUX 0OCTaBHH i 3 ypaxyBaHHIM 00i3HAHOCTI 0OBHHYBAYCHOTO TIPO ITi
00CTaBMHM; BEUMOTa O0OB’S3KOBOI IICHXIaTPHYHOI €KCIIEPTHU3U HE € BH3HA-
YJaJIbHOIO YMOBOIO ISl KOHCTATallli BUKOPUCTAHHS YPa3IHBOCTI. Y BOEHHUX
yMOBax II¢ Mae TPHUKIAIHE 3HAYCHHS, OCKUIBKM 30BHINIHI 0OCTaBUHH
(BTpaTa XHTIA i TOXOIy, PO3PUB COIIaFHHUX 3B S3KIB, CTATyC IMEPEMIMICHOT
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0co0H, 3aJIeKHICTh BiJ KUTIa/pOOOTONABI/TTIOCEPEAHNKA) MOXYTh (OpMY-
BaTH 1HJMBIIyali3oBaHUI ypa3JMBHH CTaH, aje JOKa3yBaHHS IOTpeOye
He 3arajibHOI BKa3iBKM Ha MacoBYy BpasJMBICTh, a (ikcallii KOHKPETHHX
TSOHKKUX OOCTaBHH 1 CHOCOOY iX BHKOPHCTAaHHS IS MiAIOPSIKYBaHHS
MOBEIIHKY MOTepHinoi ocodu [7].

OTxe, TOpriBAsS JIOABMH B YMOBaxX IJOOaNbHUX pPH3HMKIB HaOyBae
MacImTabHOTO Ta JIATEHTHOTO XapakTepy CKIAJHOTO Ta 0araTOBHMipHOTO
XapakTepy, IMOETHYIOUM TpaaWIiiiHi Ta HOBITHI (OPMHU eKCIUTyaTarlii..
EdextnBHa mpoTtunis morpedye KOMIUIEKCHOTO MiAXOXy, IO TOENHYE
KPUMIiHAJILHO-TIPABOBI, COLIANBHI Ta MDXHApOIHI MexaHi3MH. OcoOIMBY
yBary Ciifi IpUIUIATH MPOQIIAKTHI, 3aXKCTY BPa3JIHBHX T'PYI Ta TOCH-
JICHHIO KOOpJAWHAINI MK JICpKaBHUMH 1 MDKHAPOIHHMH 1HCTHUTYI[ISIMH.
[i edexTuBHA MpOTHiS MOXIMBA JHIIE 33 YMOBH CHCTEMHOTO IIiIXO.Y,
10 BKJIIOYA€ MIKHAPOAHY KOOPAMHAIIIO, BUKOPUCTaHHS CyYaCHUX TEXHO-
JIOTiH, COLIaNbHHI 3aXHMCT HACENICHHS Ta YCYHEHHS NEpIIONPUYHH BpPa3iu-
BOCTI.
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PO MOHATTS OCOBH 3JIOYUHIIS
Y BIICBKOBI KPUMIHAJIICTHIII

Kamora Kapina BikropiBHa
00KMOp 1OPUOUHHUX HAYK, npoghecop,

8.0. 3a6i0y6aua Kagpedpu KpUMIHATbHOZO NPAsa, npoyecy ma
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[ousTTss O0COOM 3JMOYMHI TPAAWIIAHO TOCIAA€ IEHTpalbHE MicCIe
Yy KpUMIHATICTHIII, OCKITIBKH caMe depe3 MpU3MYy ii BIaCTUBOCTEH 3IiHCHIO-
€TBCSl PEKOHCTPYKISI MEXaHi3My 3JI04MHYy, (OpMyBaHHS CIITYMX Bepcid
Ta BU3HAYCHHsS HANpPSMIB PO3CITiAyBaHHsA. Y BIHCHKOBIM KpUMiHANICTHII
3HAYCHHS 1i€1 KaTeropii iCTOTHO MOCUIIFOETHCS, 10 3YMOBIICHO CIECIH(iKO0
BIHCHKOBHX ITPaBOIOPYIIEHb, SIKi y PSAJl BUIAAKIB MOXYTh HA0YBaTH O3HAaK
BOEHHHMX 3JIOYMHIB y PO3yMiHHI MIXKHApOJHOT0 KpUMiHAJIBHOTO TIpasa [5].

VY 3araJbHOTEOPETHYHOMY PO3YMIHHI 0c00a 3JIOYHMHII BU3HAYAETHCS SIK
cHCTEMa COMIANBHUX, (I3UKO-OIONOTIYHUX 1 TICHXOJIOTIYHMX BIACTUBOCTEH
IHIUBIA, SKI Y CBOIM CYKYITHOCTI OOYMOBIIOIOTH BUMHEHHS KPHUMIHAIBHOTO
NPABOIOPYIICHHS Ta BiJOOPaXKAIOTBECS Y HABKOJNHMIIHBOMY —CEPeHOBHILI
Y BUITIIAI MaTepialbHUX 1 imeanbHuX ciiaiB. Takuii miaxia € MeToJ0JIOTiHO0

285



OCHOBOIO JIJIsl KPUMIHAJIICTHYHOTO aHaJIi3y Ta Bi/NOBIAAE CydacHUM YSBICHHIM
Npo iHTerpaTHBHUN XapakTep ocobuctocTi [9-10].

PazoM 3 TuM, y BiliCBKOBIi KpHMIiHAJIICTHII HOHSTTS OCOOM 3JIOYMHIIA
HaOyBa€e JOMATKOBOTO 3MICTy, OCKUIBKH BKIIOYa€ HE JUINE 3araibHi
KPUMIHATICTAYHI XapakTepUCTUKHA, a ¥ crerudigHi pucH, 3yMOBICHI
BIICPKOBOIO  CIyk00f0, 30KpeMa: HasBHICTh BIHCHKOBO-TIpodeciiiHOi
MiATOTOBKH; c(OpMOBaHI HaBUYKH MOBO/KEHHS 31 30pPO€I0 Ta TEXHIKOIO;
BKIIIOYCHICTh y CHCTEMYy BIiHCHKOBOI MAWCIUIUTIHK Ta cyOopAmHAIii;
nepeOyBaHHSI B yMOBaX IIIBHIICHOTO IICHXOEMOIIIHOTO HaBaHTA)KEHHS;
BILUIMB 0OHOBOT 0OCTaHOBKH 200 YMOB BOEHHOTO CTaHY.

Y UpOMy KOHTEKCTI 0cOO0y 3JI0YMHIS Yy BIHCHKOBIH KpPHUMiHAIICTHII
JOLITPHO BHU3HAYUTH SK CYKYIHICTh 1HIUBIAyaJIbHUX BJIACTHBOCTCH
BIICRKOBOCITYKOOBIIE a00 iHIIOI OcoOHM, 3amydeHoi J0 BIHCHKOBOI
TUSUTBHOCTI, IO TIPOSIBISIOTHCS y TPOIECI MiArOTOBKH, BUYWMHCHHSA Ta
MPUXOBYBaHHA 3JIOYMHY 1 BiIOOpaXKarOTbCA Yy CHUCTEMi KPUMIHAIICTHIHO
3HAYYIINAX CIiIIB.

Ocoba 3mouMHI y BIiHCHKOBIH KPUMIHANICTHII — I IHTETpOBaHA
cHUCTEeMa COLIAIbHHUX, TMCUX0(]i3ionoriyHux, npodeciiHo-BIHCHKOBUX Ta
CUTYalliiIHO-00YMOBJICHUX ~XapaKTePUCTHK CY0’€KTa, sKi (OPMYHOTHCS
B YMOBax BIfICBKOBOTO CepefoBHINA Ta BiZOOpakalOThCS y MeXaHi3Mi
BYMHEHHS KPUMIHAIBHOTO IPABOMOPYIICHHS, 3aJUIIAI0OYM MaTepiaibHi
il ieanbHi CIiAM, IPUAATHI I X KpUMIHATICTHYHOTO TTi3HAHHS.

Crienn¢iuHuMHU AeTepMiHaHTaMu (OpMyBaHHS TaKol 0COOU BiiICHKOBOTO
3JI0YMHIA, € YKOPCTKAa I€papXiyHiCTh Ta MiJNOPSAAKYBaHHS; HasBHICTh
OolioBOrO  JOCBiAy; JeceHCHOLTmI3amis (3HIXKCHHS YYTJIMBOCTI) 10O
HaCUIIBCTBA; cTpecoBi Ta nocrrpaBMarnyHi cranu ([ITCP); nerkuit moctyn
Io 30poi; KoiekTHBHA Tcuxojoris (edekt rpymu, “OoifoBoro OparepcTBa’)
[1-2].

TaxuM 4YMHOM => BICHKOBUI 3JI0YHHEID # 3BUYAWHUN 3JT0YNHELD.

BaximBOI0 METOIOJIOTIYHOI0 OCHOBOKO JOCIIKEHHS OCOOM 3JIOYHHILT
€ KOHIETIid KPUMIHATICTHYHOTO MOPTpPEeTa, SKa JO3BOJSE MOJIEIIOBATH
BJIACTHBOCTI HEBCTAHOBJIEHOI OCOOM Ha OCHOBI aHalli3y CIiIOBOT KapTHHH.
Sk OOTPYHTOBAaHO Yy MAMCEPTAI[IHHOMY IOCIIKCHHI, KPUMIHATICTHYHHMA
MOPTPET CIiZi PO3YMITH SK CHUCTEMY BIiJJOMOCTEW IPO COIiajibHi, (i3UKO-
6ioyoriuHi Ta NMCUXOJIOTIYHI BIACTHBOCTI OCOOH, 10 (DOPMYETHCS B pe3yIlb-
TaTi KOMIUIEKCHOTO aHaji3y MaTepiaibHUX Ta 1CaNbHUX JDKepen iH(op-
Marii [10].

Ha BimMiHy Biff By3bKOTO MOHATTS IICHXOJOTiYHOTO ITOPTPETA», KPUMi-
HAJIICTUYHUHA TOPTPET OXOIUTIOE INUPIINI CHEKTP XapaKTEPHCTHK, BKIIO-
Yaroud: TMOBEIIHKOBI TMaTepHHU; mpodeciiiHi HaBWUYKH; crmoci® mii (modus
operandi); OCOONMBOCTI BHKOPHCTaHHA 3HApAAb 3J0YHMHY; B3a€MOIIIO
3 00CTaHOBKOIO Miclsl Tofii. Y BiCBKOBil cdepi e HabyBae 0coOIMBOL
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Baru, OCKUIBKM CIIOCIO BUMHEHHS 3JI0YMHY O€3MocepesHbO OB’ sI3aHui
i3 BIMICEKOBOIO MIiITOTOBKOIO OCOOW, XapakTep CIIIiB 4YacTo BigoOpaxkae
creniayibHi 3HaHHA (TaKTHKa, iH)KEHEepHa IIJIrOTOBKA, BOJIOAIHHS 30po€ro)
Ta TOBENiHKA 3JIOYHMHIS BH3HAYA€THCS yMOBaMH OOHOBOI OOCTaHOBKH
Ta cIyk00BUME 000B’s3Kamu [3; 7; 10].

3 ypaxyBaHHAM LBOTO, (OPMYBaHHS KPUMIHATICTHYHOI'O IOPTPETa
y BIICBKOBIH KPHMIHATICTUII JOLITHHO 3MIMCHIOBAaTH 3a IIOETAITHOIO
MOJEJUTIO:

— TepBUHHHUN (TIPOTHO30BaHW) piBeHP — MMOOymOBa WMOBIpHICHHX
XapaKTePUCTHK HA OCHOBI aHAJI3y MICIIS MTOJIIi;

— YTOYHIOIOYMH pIBEHb — JIONOBHEHHS MOPTpeTa (pakTHUYHUMHU TaHUMU
(moxa3aHHS, EKCIIEPTHI BUCHOBKH);

— IHTETpOBaHWH piBEHb — MOEJHAHHS JIOCTOBIPHOI Ta HMOBipHICHOT
iHpopMalii y €TUHY MOJIEIb.

Jlxepenamu (OpMyBaHHS BiZOMOCTEH Npo 0coOy 3JMOYHMHIS BHCTY-
NaK0Th:

— MarepiaabHa 00CTaHOBKA MicCIIs TOIT;

— CIIiAM BUKOPUCTAHHS 30poi Ta BiiiCEKOBOI TEXHIKH;

— IIPeAMETH 3JI0YMHHOTO TOCATaHHS;

— imeanbHi ciign (TOKa3aHHS CBINIKIB, IOTEPIIUINX, OYEBHULIIB);

— ocoba MmoTepIiIoro;

— O3HAKH iHCIIeHYBaHHs abo HeraTuBHi oOctaBuuu [6; 8].

Oco0nuBicTIO 0COOM BIMICHKOBOTO 3JIOYHMHI € HASBHICTH cHEUU(IYHHX
KPUMIHAQJIICTUYHO 3HAYYIIMX HABUYOK: BOJIOJIHHSA 30pO€l0, TaKTHYHE
MUCJICHHS, HaBUYKM MAacKyBaHHS, OPI€HTYBaHHsS Ha MiCIIEBOCTI, BUKOpPHC-
TaHHs crelialbHuX 3aco0iB. Ile moB’s3ye: 0coly, crmocid 37I04YMHY Ta CIiTo-
By KapTHHY.

3a3HauuMO, MO0 0COONHMBE Miclle y BIHCHKOBIM KPUMIHANICTHII ITOCIiTAE
KaTeropis 030pO€HOT0 3JOYHHIIS, KA, IK OOTPYHTOBAHO y JOCIIKCHHI, Ma€e
CHUCTEMHHUI XapakTep 1 BHU3HAYAETHCA SK B3a€EMOJIS EIEMEHTIB «OCOOHC-
TicTh + 30pos1». Y BIMCEKOBOMY CEPEIOBHIII IS B3a€EMOIISl YCKIaTHIOETHCS
npodeciiiHOI0 MiArOTOBKOIO, 10 3HAYHO MiABUIILYE ePEKTUBHICTb 3I0YMHHOT
JUSUTBHOCTI Ta YCKJIAIHIOE 11 pO3KPUTTS. 3 OISy Ha 1ie, 0c00a BiiChKOBOTO
3JIOUMHIISI XaPAKTEPU3YEThCS: HASBHICTIO CICIHiaIbHUX HABHUYOK (CTPiIICIb-
KHX, IHKEHEPHMX, TaKTHYHMX); 3aTHICTIO IUIAHYyBaTH 3J0YMH 3 ypaxy-
BaHHSIM BiiCHKOBOI 0OCTAaHOBKH; IMiJIBUINICHUM PiBHEM ajanTallii 0 CTpeco-
BUX CHTYyalliif; BUKOPHUCTAHHSIM CIIy)KOOBHX MOBHOBa)XXE€Hb a00 JOCTYILY
IIo pecypciB. BoHO moeqHye 3aranbHi KpUMIHATICTHYHI MIXOAH 3 ypaxyBaH-
HSAM cren(iku BiiiCBKOBOT AisUTBHOCTI Ta BUCTYIA€ KIFOYOBUM €IEMEHTOM:
moOyIOBH KPUMIHANICTHYHIX BEPCiif; opraHi3amii po3ciigyBaHHs, IPOTHO-
3yBaHHS IIOBENIHKM 3JIOYMHIL; PO3POOKM 3aXO[iB MPOTHAIl BiHCHKOBHM
MpaBoNOpyIIeHH:AM. B3araimi, y BifiCBKOBIi KPHMIHAQJIICTHI BIaCTUBOCTI
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0co0M 3JI0YMHIS MAlOTh IIJBHIICHUH CTYIHb BifIoOpakeHHS Y CIiJOBii
KapTUHI, OCKUIbKM TNpo¢eciiiHi HaBUUKK BIHCHKOBOCIYXOOBLS IeTepMi-
HYIOTh CHOCIO BUMHEHHS 3JI0YMHY, XapakTep BUKOpPHCTaHHs 30poi Ta rmose-
JUHKY micus #ioro Bunnenss [3—4; 8].

YMoBH 00HOBUX Milf MOXKYTh CIIPUYMHSTH CHTYaLiHHY TpaHC(HOpMAIIo
0CcOo0HCTOCTI, 32 K0T HOPMATHBHI MOEIIi TTOBEIHKY 3aMIIlyIOThCS ICBIaHT-
HUMH, IO Mae Oe3rmocepenHe 3HA4YeHHS A (OPMyBaHHS KpUMiHAIBHOI
MOBEIiHKK. Pa3oM 3 THM, MOKHA BUAUIHTH OKPEMO THITH BIHCHKOBHX 3JI0-
YUHIIIB, IIe: A€30praHi3oBaHi (CTPECOBi, IMIyIbCHBHI), mpodeciitno-nedop-
MOBaHi, KOPHUCIHBI (3JI0BXKMBaHHS BJaJ0I0, MapoJepCTBO), iJCOJIOTIYHO
MOTHBOBaHi Ta aJanToBaHi 10 HacuibcTBa (6oitosi) [1-2].

TakuM 4MHOM, MOHATTA OCOOM 3JIOYHMHIIA Y BIHCHKOBIM KpUMiHAJICTHI
Ma€ KOMIUIEKCHUH, OaraTopiBHEBHH 1 MDKIUCHUIUIIHADHUI XapakTep
(BilficbKOBa IICHXOJIOTIs, KPUMIHOJIOTIS, TTOBEIHKOBHI aHayi3 Tomo). B3ara-
Ji, Y CydacHHX yMOBaX BOEHHOTO CTaHy B YKpaiHi 3HAUCHHs JOCIIKCHHS
0co0M 3IIOYMHIS Y BIMCHKOBIH KPUMIHATICTHIN CYTTEBO 3POCTAE, OCKIIBKU
JO3BOJIE HE JIMIIE eQeKTHBHINIe PO3KPUBATH 3JIOYHHH, e i GopMyBaTH
HAyKOBO OOIPYHTOBaHI HmiAXonw A0 ix momepemxeHHs. Kpuminamictnaauit
MOPTPET y BIiMICHKOBIH KPHMIHATICTUIII Ha0yBa€ PpO3IMHUPEHOTO 3MICTY,
OCKUTBKH BKJIIOYA€ HE JIAIIE 3arajibHi XapaKTepUCTHKH ocobwu, a ¥ ii Bii-
CbKOBO-TIpo(eciiiHi KOMIeTeHLil, AOCBiJ ydacTi B OOHOBHX [isiX, piBeHb
JMUCIMIUTIHA Ta TICHXOJOTIYHY CTilKicTh. BHBUYEHHS 0COOM BiCHKOBOTO
3JI0YMHISI Ma€ HE JIMIIE PETPOCIIEKTUBHE, a i MPOTHOCTUYHE 3HAYCHHS,
JIO3BOJISIIOYM  MOJIENIIOBAaTH HOT0  TMOJAJIBINY TIOBENIHKY, MOJIIUBICTH
MOBTOPHOTO BUMHEHHSI 3JI0YHHIB Ta CIIOCOOH MPOTHUIT PO3CITiTyBaHHIO.
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BIFICbKOBA IOCTHIIIA B YKPAIHI IOTPEBYE BIJTHOBJIEHHS
I HIIATPUMKMU: ICTOPIA I PEAJIBHICTD

Kapnenko MuxoJia IBanoBuY
OOKMOp 10PUOUUHUX HAYK, OOYEHI,
207I08HULL HAYKOBULL CNIBPOOTMHUK
Heporcasna nayrxosa ycmanoea «Incmumym ingpopmayii, besnexu i npaga
Hayionanvhoi akademii npasosux nayx Yrpainuy
M. Kuis, Yxpaina

Cran BilickkoBOorO mpaBonopsnky 3 2014 p. i 10 HUHI CBITYUTH PO
3pOCTaHHS BIMCHKOBOi 3JIOYMHHOCTI, SIKa JOCATJIA TaKUX PO3MIpIiB,
mo € HeGe3neyHuM (HakTOpOM 1 LIIKOM OOTPYHTOBAHO 3arpoXy€ BOEHHIH
Oesneni Ykpainu. 3okpema, 3a pesynpTatamu 2025 p. crmoctepiraerbcs
Kpu3a BIHCHKOBOI JUCIMIUIIHM Ta IHCTUTYIIHHOI HECIPOMOKHOCTI
y BiiicbkOBili cdepi, B 3B’s3ky 3 uuM Odic ['eHepambHOro mpokypopa
B €auHOMY 3BiTI TpO KpuUMiHaJbHI TnpaBonopymeHHs (¢popma Ne 1)
iHpOpMaIlif0 TPO BIMCHKOBI KPUMIHANBHI IPaBONOPYIIEHHS, IO Mepes-
baueni posaitom XIX OcobmuBoi yactuam KK, He poskpuBae, mepemnda-
yuBmK ii (iHQopmauito) Jmme s cIy’)kO0BOIO KOPUCTYBaHHS, SIK TaKy,
110 MOXK€ HEraTHBHO BIUIMHYTH Ha CTaH 000POHO3JAaTHOCTI epkaBh. Pazom
3 THM HE3aJOBiIbHA IPABOOXOPOHHA MiSUTBHICTE Y BIiHCBKOBIH cdepi
MPOTATOM TPHUBAJOTO Yacy CBiTYUTh NP0 HEOOXIMHICTH ii MOJANBIIOTrO
YIIOCKOHAJIEHHSI.
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3a mepiog He3aleXHOCTI B YKpaiHi HEOJHOPA30BO IHIIIIOBAJIOCH
MUTAHHS PO CTBOPEHHS CHUCTEMM BIMCHKOBHX INPABOOXOPOHHHMX OpPTaHiB,
JSUTBHICTh  SIKMX OM  chpusuia  eeKTUBHIH OOpoTbOi i3  BiHCHKOBOIO
3JI0YHMHHICTIO.

e y 1994 poui ¢axiBusmu MinictepctBa 000poHH YKpainn Oys
po3pobnenuit mpoekr 3akoHy VYkpaiHum «lIpo BIHCBKOBY MUTILiIO»,
3 TPUHAHATTAM SIKOTO Majdu OyTH BpPEryJIbOBaHI MNHUTaHHSA OOpOTHOM
i3 BIMCBKOBOIO 3JIOYMHHICTIO OCOOOBOTO CKJIaAy BIHCHKOBHX (HOpMYyBaHB
VYkpainu. [lependaganock, mo 0ocoOOBUI CKiIan BiMCHPKOBOI MIiNimil (HHHI
noJinii) 3aificHIoBaTiMe (YHKIIT 3a aHAJIOTIEI0 13 MITILIEI0 MION0 OXOPOHU
IPOMAJICBKOTO TOPSIKY Y BIICHKOBHX MICTEYKaX, IHIINX MICLSAX MOCTIHHOTO
nepeOyBaHHs 0cOOOBOTO CKJIaTy BIHCHKOBUX (POPMYBaHb, PO3IIYKY 3HUKIIMX
BIHCBHKOBOCITY>KOOBIIIB, 30poi, 3a0e3neueHHs] OE3NMEKHM Ha TPAHCHOPTHHX
KOMYHIKaIlisIX 3 y4acTIO BiICHKOBOI TEXHIKM i TOMy HoziOHe. AJie 3aKOHO-
NPOEKT HE OTPUMaB MIATPUMKH, a TOMY CHTYyallil HEBH3HAYEHOCTI
Yy MHTaHHIX €PEKTHBHOI OOPOTHOM i3 BIICHBKOBOIO 3IOUYMHHICTIO «3aBHUCIIA»
mo 2000 poky. Came Toro poky B MiHOOOpOHH Oyia CTBOpPEHA Oprai-
3amiHa rpymna, WieHoM sKkoi OyB i aBTOp wi€l myOmikarii, pe3yiapTaToM
pobOTH SKOi CTana MiIroTOBKA BiATIOBIAHOTO 3aKOHOIPOEKTY 1 MPUHAHATTA
07.03.2002 p. BepxoBHoto Pamoro Vkpainm 3akony Ykpaiam «IIpo Biii-
ChKOBY CIIy)KOy mpaBomnopsiaky y 30poinux Cuirax Ykpainuy» Ne 3099-I11.
Sk 3a3HayeHO B TpeaMOylli BKa3aHOTO 3aKOHY «meil 3aKkoH 3 MeETOIo
MOJIaJIBIIIOTO 3MII[HEHHSI 3aKOHHOCTI, PABOIMOPSIKY Ta BiICHKOBOI THCIIUII-
nian 'y 36poitanx Cunmax Ykpainu, 3a0e3nedeHHs KOHCTUTYHIHHHMX TpaB
BIHCHKOBOCITY>KOOBIIIB BH3HAYa€ CTAaTyC, OCHOBHI 3aBIaHHs, OpraHi3alito
Ta MPHUHIMIHN JisTIbHOCTI BilickkoBoi ciry:xOu mpaBomopsaky y 30poitHUX
Cwmnax Ykpainm ...» [1].

HactynauM eramoM pedopMyBaHHS IPAaBOOXOPOHHUX OPraHiB JEpKaBH
crano 3arBepkeHHs [Ipesunentom Ykpainm Konnemnuii pedopmyBaHHs
KpUMiHAJBHOI IocTHLii YKpaiHnu Ha migcraBi Yka3y I[lpesmmenta Ykpainu
Bix 08.04.2008 No 311/2008 «IIpo pimenns Pagm HamioHamsHOI Oe3mexn
i oboponn Ykpaiuu Bix 15 mortoro 2008 poky "Ilpo xim pedopmyBaHHS
CHUCTEMH KPUMIHAJIBHOI IOCTHIII Ta MPAaBOOXOPOHHUX OpraHiBy. Sk mepen-
Oauae m. 4 3a3HaveHoi KoHuenuii «pedopmyBaHHS opraHiB KpHUMiHAJIBHOT
IOCTHUINI Mae OyTH CHpSIMOBAaHO HAa BIOCKOHAJICHHS I1XHBOT JisSUTEHOCTI
3a €BPOIEHCHKUMH CTaHIApTaMu 3 METOIO MiJABUIIEHHS PiBHS 3aXUCTy IpaB
JIFOJIMHM 1 OCHOBOITIOJIOXKHUX CBOOOJ, TIOCHJIEHHS OOpPOTHOM 3 KPHMiHAJIBHO
KapaHUMHU JiSHHAMH 1, SIK HAcIliIOK, Ha 3pPOCTAaHHS IOBIpHM HACEJECHHS
mo 1wmx opraHiB» [2]. 3okpema, «BilicbkoBa ciyx06a TPaBONOPAIKY
y 30poitanx Cunax YkpaiHu Mae OyTH IepeTBOpeHa y BiHCHKOBY MOJIIIIIO,
AKa 3IIMCHIOBATHME IIONEPEDKCHHS, BHSBICHHS, PO3KPHUTTS 3JI0YHHIB
Ta JOCYZOBE PO3CIiAyBaHHSA CIPaB NPO 3JIOYMHH IPOTH BCTAHOBJIEHOTO
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MOPSIKY HECCHHS BIMCHKOBOI cyxk0m» [2]. 3MicT 3a3HaYCHOTO Tepe10ayas,
110 O/IHi€I0 13 (QYHKIIIF HOBOCTBOPEHO BICHKOBOI NoiLii Oy/e MpoBeIeHHS
JIOCYJIOBOT'O ~ CIJIIZICTBA IIIOJIO  BiMCHKOBOCTY)KOOBIIIB BCiX BIHCHKOBHX
(opmyBaHb. Pa3oM 3 THM, TOAANBIII PIMICHHS 3aKOHOABIS OYIIN 1HITUMH.

[Micns mpwiiasTTs 3akoHy Ykpainnm «[Ipo JlepskaBHe O1Opo po3ciigyBaHb
VYxpaiam» Bin 12 mucromama 2015 poky Ne 794-VIII nocymose crigctBo Oyo
MOKJTaJIeHO HAa CIiA4Yi OpraHd Jep’kaBHOTO OOpo po3cmigyBaHb [3], xoda
KOHKpETHO 3 JircTomnazaa 2018 p. micis Horo (pakTuaHOTo CTBOpEHHS [4].

Po3bamaHcoBaHiCTh SIK MHIACIIAHOCTI BIMCHKOBHX 3JI0YMHIB, TaK 1 Biii-
cbKOBOI tocTHLIT (JTiKBimaris BicbkoBUX cyaiB B 2010 powi i BilfickkoBOT
npokypatypu B 2012 poui, a notim ii BigHoBneHHs B 2014 poti) He cripusiin
CBO€YACHOMY 1 SIKICHOMY JOCYZOBOMY PO3CIIiyBaHHIO BUYMHEHUX BIHCBKO-
BUX 3JIOYMHIB Ta TMPUTATHCHHS BiACHKOBOCITY)KOOBIIB, IO iX BYHHWIIH,
JI0 KpUMIHATBHOT Bi/IMOBINATBHOCTI.

Homanpmi mopaii, mo mamu Mice npotrsrom 2019-2020 pp., sxi Oymu
OB ’s13aHi 3 pe)OpMyBaHHSAM BiliCBKOBOI MPOKYPaTypH i 3MIHOKO CTaTyCy ii
(haxiBIiB 3 BIHCHPKOBOCITY)KOOBIIIB Ha IPAILiBHUKIB Ie OiJbllle, HA HAIIy
JIYMKy, 3arOCTPHJIM CHUTYyallil0 MIOAO SKICHOTO IPOBEJICHHS J0CYJOBOIO
po3chigyBaHHS BYHMHEHHX BICPKOBHUX KPHUMIHAJIBHUX IPABOMOPYIICHD
y ¢Gopmi 3M0YMHIB i KPUMIHATHHAX MPOCTYIKIB Ta MIBUAKOTO MPUTITHEHHS
MPaBOIOPYIIHKUKIB JJO KPUMIHAIBHOI BIAMOBIAAIBHOCTI.

Tomy mnuranHs pedopmyBaHHs BilicbkOBOI CIy)k0M NPaBOMOPSAKY
y 36poitnux Cuiax YkpaiHu i cTBOpeHHs Ha ii 0a3i BICHKOBOI MOl HE
TUIBKA HE BTPATHIO aKTYaJbHOCTI, a IIe OUIbIEe 3aroCTPUIIO CHUTYaLilo
00opoTEOM 3 BIHCHKOBOIO 3JIOYHMHHICTIO Yy Bilicbkax (cuiax o0OOpOHHM)
Jep>kaBu. JIMBHUM CHPUIMAETHCS TON (haKT, 10 HE3BAKAIOUM Ha 3arPO3JINBI
TEHJCHINI i3 CTaHOM BiMCHPKOBOi AWCIUIUTIHM cepell OKpeMOi KaTeropii
BIHCHKOBOCITY>KOOBIIIB, IPOEKT 3akoHy Ykpainu «lIIpo BilicbkoBy nomirito»,
TIEPIINiA BapiaHT SAKoTro OyB po3pobnennii B MinicTepcTBi 000poHN YKpaiHu
me B 2015 p., mo mporo Wacy He HpUHAHATHA. THM caMUM IrHOPYETHCS
BUKOHAHHS 3aBAaHHSA OI0A0 pedopmyBaHHS BilickkoBoi cimyx0Ou mpaBo-
nopsiaky y 30poitnnx Cunax Ykpainu y BilicbkoBy modimito, 1o nepen-
6auyeno CrpareriuHiM 00OPOHHMM OrosieTeHeM YKpaiHU B ONlepaTUBHIN i
3.7., BBemeHoro B mir0 Ykazom IlIpesunenta Ykpainu Bix 20 TpaBHs
2016 poxy Ne 240/2016 «IIpo pimenns Pagu namionambHOI Oe3mekn i 000-
ponn Ykpainu «IIpo Crpareriunuii o6opoHHuii OtonereHs Ykpainu» [5].

[MutaHHA BiTHOBJIEHHS CHUCTEMHM BICHKOBOI FOCTHLIi — IIPaBOBOTO
MeXaHi3My, MOKJIMKaHOTO BUKOHYBATH MIPAaBOOXOPOHHY (PYHKIIIIO y BIHCHKO-
BUX (popMyBaHHSAX Ta (QYHKIIIO TPABOCYAIS MO0 BiCHKOBOCITYKOOBIIIB,
HACTUIBKN aKTyalli3yBaJlOCh, N[0 BHMAara€ HEraifHOro 3aKOHOJaBUOTO BHDi-
menHsa. Huni y Bepxoniit Pani Ykpaian Ha posriiai me 3 31.05.2024 p.
3HAXOOUTHCSA 3aKOHOMPOEKT Ne 6569-n1 «Ilpo BiliCBKOBY MOMIIIif0», SIKHIA
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Ha migcrasi [TocranoBu BepxoBHoi Pamu Ykpaiau «IIpo mopsmok neHHUMH
m’siTHaAUAToi cecii BepxoBHoi Pamu YkpaiHu AeB’STOr0 CKIMKAHHS» BiJ
10.02.2026 p. Ne 4775-IX BrmoveHuit 1o posrmany [6], crarrs 5 («3aB-
nmaHHS BilichkoBOI momimii») skoro He mependavae HaIaHHS MOBHOBaXXCHb
BiMOBITHAM MiAPO3MiJIaM CaMOCTIHHO 3MiMCHIOBATH Ii3HAHHS i JOCYZOBE
CJIIJICTBO IIOJI0 BUNHEHUX BIHCHKOBUX KPUMIHAIEHUX MPABOIIOPYIIICHb.

Peanizytoun Ham3BHUaitHO BaXkKnuBi 1 HeoOXimHI s BiCBKOBOI cdepu
paBoOXOpoHHI ¢yHKLii, BiickkoBa mominis (B pasi ii CTBOpeHHs) Mae OyTH
HaJiJIeHa BCIM apceHajoM CHJI i 3aco0iB A MiATPUMAaHHSA BiCHKOBOTO
MPABOIOPSIIKY HA HAJIECKHOMY PiBHI cepell 0COOOBOro CKiaay BiHCHKOBHX
(dhopmyBanp Ykpainu.

Sx 3a3nagae €.0. Conory0, «pedopmyBaHHI B YKpaiHi CHCTEMH
BIICPKOBOi FOCTHINI B IIUJIOMYy Ta OKpEeMO ii EJICMEHTIB € CKIIAJHUM
1 HAJ3BUYANHO BIAMOBIAATBHUM MPOIECOM, BiJl C(PEKTHBHOCTI SKOTO
3aJICKUTh HE TUTBKH HE3aJEeKHICTh, MPOQeECiifHiCTh Ta piBeHb (PaxoBoi
KOMIICTCHTHOCTI TIPAI[iBHUKIB TaKMX IPABOOXOPOHHUX OpraHiB, a B3araii
HallioHambHA Oe3meka KpaiHm B OOOpOHHIM Ta BIMCBKOBIH cdepax,
MOJUJIMBICTh 3MIHCHEHHS TIPABOCYIIS Ta CTaH IIPaBOBOI 3aXHUIIEHOCTI
BiIICBKOBOCITYX00BIiBY» [7, c. 145].

Jlmme cTBOpeHHA Mi€BOI CHCTEMH BIMCBKOBOi IOCTHIII B YKpaiHi
(BIfiCbKOBHX CY/IiB, BINCHKOBOI MPOKYpaTypH, BIHCHKOBOT MOIILIT) CTBOPUTH
e(heKTUBHI MOXUJIMBOCTI MIOAO 3amoOiraHHs 1 TPOTHAIl BIWCHKOBIHM 3I10-
YMHHOCTI, 110, Ha Hally AYMKY, NOCHpUsE 3MEHILIEHHIO 11 PIBHS 1 TUHAMIKA
B Cuitax o6opoHu YKpaiHu.
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MOJEPHIZALISI MEXAHI3MIB BIIIHOBIJAJTBHOCTI
3A CT. 238 KK YKPATHU
B YMOBAX MI’KHAPO/JHOI'O 36POMMHOI'O KOH®JIIKTY

Kiouko Aibona MukosiaiBHa
O00KMOp 1OPUOUHHUX HAYK, npoghecop,
npoghecop xagedpu npueamnozo npasa ma coyianbHo2o 3ehe3nedeHHs
I0pUOUYHO20 (paKynbmemy,
Cymcokutl HaYioOHATLHUL acpapHull YHigepcumem
M. Cymu, Yrpaina

Kyoumkin JImurpo OnexciiioBuy
3000y8au cmyneHns 00kmopa Qinocogii
Kagedpu npusamnozo npasa ma coyianbHo2o 3ebesneuenHs
I0pUOUYHO20 haxyrbmemy,
Cymcorutl HayioHanbHUll azpapHuli yHigepcumem
M. Cymu, Yrpaina

YMOBH MIDKHApOAHOTO 30pOMHOTr0 KOHQUIIKTY Ha TepuTopii Ykpainu
ICTOTHO MiIBUIIYIOTH CYCHIbHY HeOEe3NeYHICTh MPUXOBYBaHHS abo mepe-
KPYYEHHsS BIZIOMOCTEH IIpo €KOJIOTIYHMH cTaH abo 3axBOPIOBaHICTh
HaceJIeHHs, OCKIJIBKH BiJNOBinHA iH(popMalis Oe3nocepeHbO OB’ s3aHa i3
KUTTAM 1 30pOB’SM JIOACH, a TaKoXK 13 3a0e3MeUeHHSIM EKOJOTidHOI
6esmexn nepkaBu. Cr. 238 KpuminanaeHOro konekcy Ykpainum (nmami-KK
VYkpainn) [1] BCTaHOBIIOE BIAMOBITANBHICTH 3a IiSHHS, MOB’s3aHi 3 TPH-
XOBYBaHHsIM iH(popMamii mpo 3a0pyaHEHHS MOBKULIA, IO Mae IPSMHHA
BIUIMB Ha 3J0pOB’S IIIOJEH Ta MNpHpOTHE cepemoBmmle. B ymoBax mii
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NIPaBOBOTO PEXUMY BOEHHOrO cTaHy [2] mi Hachmiiaku HaOyBaloTh
MacIITabHOTO Ta HaBITh TPAHCKOPJOHHOTO XapakKTepy.

30poiiHa arpecis CYIpPOBOJDKYETHCS MACINTAOHUMH  CKOJOTIYHUMHU
MOPYIICHHSMH, BKJIFOYAIOYH 3a0pyIHEHHS BOM, IPYHTIB i arMocdepwu, o
00yMOBIIFOE HEOOXITHICTh TOCHIICHHS KpPHUMIHATBHO-TIPABOBOTO 3aXHCTY
€KOJIOTIYHMX MpaBoBigHOCHH [3, C. 376]. ¥ mmx yMoBax HpUXOBYBaHHS
iHpopMmarii TpO EKOJOTiYHI 3arpo3d MOXKE pO3TJLINATHCA SIK HisTHHSA,
III0 CTBOPIOE 3arpo3y HalliOHATIBHIN Oe3meri.

Monepmizatis ct. 238 KK Vkpainu mae 3xnificHIOBaTHCS 3 ypaxyBaHHIM
CyYaCHHX MIDKHApOIHO-TIPABOBUX CTaHAApTIiB, 30kpema Jlupektusu €C
2024/1203 npo 3axucT AOBKULIS KPUMIHAIBLHO-TIPABOBUMHU 3acobamu [4],
mo nependavyae pPO3MMPEHHS Koja KPUMIHAIBHO KapaHUX [isiHb, OITH-
Mi3allilo CaHKILii Ta BpaxXyBaHHs EKOJOTIYHUX MPOTHIIPABHUX iSHb y KOH-
TEKCTI MIDKHAPOAHUX TIpaBoropyuieHsb. Ilocrae HeoOXimHICTH mNeperismy
ctpykrypu cT. 238 KK VYkpainm, 30kpemMa yTOYHEHHS Ii MUCIIO3HWINI Ta,
30KpeMa, pO3MEKYBaHHS O0’€KTIB KPHMiHAIBHO-TIPABOBOI  OXOpPOHU
(exomnoriunoi iHpopMarmii Ta iHGOpMAaIii Mpo cTaH 370pPOB’S HACEIICHHS),
10 Ma€ CIIPHUATH MiIBUIICHHIO BU3HAYCHOCTI KPUMIHAJIBHO-TIPABOBUX HOPM.
Crnin 3a3HayuTH, MO0 €(PEKTUBHICTh KPUMIHAIBLHO-TPABOBHX MEXaHI3MIB
3aNIeKATh BiJ] HAJIEKHOTO (YHKIIOHYBAaHHS CHCTEMH AEP)KaBHOTO MOHI-
TOPHHTY JIOBKULIS Ta JIOCTYITY J0 €KOJIOriuHOT iH(opMallil, 10 € CKIIaJ0BOIO
peasizanii eKoNOriYHUX TpaB JIUHU [S, C. 196]. BincyTHicTh mpo3opocTi
y Lil cepi miaBHUIYE PH3UKU 3TOBKUBAHb.

VY cydacHHMX yMOBax HEOOXITHUM € MOETHAHHS KPUMIHAILHO-TIPABOBHX
3aXoMiB 13 IU(POBUMHU IHCTpYMEHTAaMHM BepHUdikaiii ekosoriynoi iHdop-
Marii, 0 JIO3BOJIUTH IiJBHIIUTH €(EeKTUBHICTh BHUSBICHHS Ta JOBEICHHS
BiJIIOBiTHIX IPaBOIIOPYIICHb.

[epcriekTHBH  PO3BUTKY KPHUMIHANBEHO-TIPABOBOI TMOMITHKH Y cdepi
3a0e3meueHHs] BiANOBINATBFHOCTI 32 NPUXOBYBaHHA abo0 MepeKpydYCHHS
BiIOMOCTEHl TIIPO EKOJOTIYHHA CTaH UM 3aXBOPIOBAHICTH HACEJICHHS,
nependagenoi cr. 238 KK VYkpainu, HOBUHHI BU3HAYATHCSA 3 ypaxyBaHHSIM
Cy4YacHHMX BUKIJIMKIB, TIOB’SI3aHUX 13 MDKHAPOJHUM 30pOHHMM KOH(MIIKTOM,
TpaHc(OpMaIli€el0 CHUCTEMH HAIIOHAJIBHOI OE3MeKH Ta TMOCHICHHIM
MDKHapOJHO-TIPaBOBUX CTaHIApPTIB OXOpoHM IoBKiuIi. [ToBHOMacmTabHa
30poiiHa arpecis TNpOTH YKpaiHM TNPOJEMOHCTPYBajla, IO EKOJIOTi4HA
iHpopMaIliss B yMOBaxX BOEHHOI'O CTaHy HaOyBa€ CTpaTEriyHOTO 3HAYEHHS,
a 11 mpuxoByBaHHS a00 YMHCHE IE€PEKPYUYEHHSI MOXE CTBOPIOBATH PEalIbHY
3arpo3y KHUTTIO Ta 3J0POB’I0 HACENCHHS, €KOJIOTIYHIH Oe3meli aep:kaBu
Ta HAIEKHOMY (PyHKIIOHYBaHHIO CHCTEMH IMBIIBHOTO 3aXHCTy. Y 3B’S3KY
3 UM MOJCpHI3amis MEXaHi3MIiB KPHMIiHANBHOI  BiJMOBiMAIBHOCTI
3a BIONOBITHI OiSHHS Ma€ 3IIHCHIOBAaTHCSA KOMIUICKCHO, i3 ypaxyBaHHIM
TEHACHIII PO3BUTKY MDKHAPOJHOTO TyMaHITApPHOTO, EKOJOTiYHOTO Ta
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KpUMiHaJIbHOTO TpaBa. OMHMM i3 KIIIOYOBMX HAIPSMIB YAOCKOHAJICHHS
KPUMiHAJILHO-TIPABOBOI MONITHKK Yy Lil cdepi € MOCHICHHS KPUMiHAIBHOT
BiJIIOBIJAJIGHOCTI 3a JisTHHS, BYMHCHI B YMOBaX MIXKHApPOJHOTO 30pOHHOIO
KOH(QUIIKTY a00 MPaBOBOTO PEKUMY BOEHHOTO cTaHy. [limBUIeHWiA piBeHB
CYCIUTBHOT HEOE3MEYHOCTI TAKHUX JisTHb 00YMOBIIOETHCS THM, IO TIPUXOBY-
BaHHS iH(opMAIil Mpo HaCHiAKu pyHHYBaHHS 00 €KTIB KpUTHYHOI iH(pa-
CTPYKTYpH, 3a0pyIHEHHS TOBKLLIA, TEXHOTCHHI aBapii 4 pamiamiiiHi pusn-
KU 3JaTHE CIPUYMHUTH MAacoBe IIOPYIICHHS EKOJOTIYHHMX IpaB JIOAUHH
Ta YHEMOXJIMBHUTH CBOE€YAaCHE pearyBaHHSI OpraHiB JAep)KaBHOI Biagu
W MDKHapOIHHMX T'yMaHITApHHX CTPYKTYp. Y I[bOMY KOHTEKCTI JOLIIBHUM
BUAaeThes neperysin caHkifii cr. 238 KK Vkpainu y 0ik ix mudepermiartii
Ta TMOCHJIEHHSI, 30KpeMa y BHIIaJKaX, KOJH BiJIOBIIHI MiSTHHS BYMHSIOTHCS
B YMOBaX BOEHHOT'O CTaHy, CHPHYUHSIOTH TSDKKI HAcliKU abo CTBOPIOIOTH
3arpo3y MacoBOT'O YpaKeHHs HaceleHHs. HasBHICTh TakMX O3HAK JO3BOJIHTH
BpaxyBaTH ClelU]iKy Cy4aCHUX 3arpo3, NMOB’s3aHHUX i3 BEJCHHAM BOEHHUX
IiH, a TAKOX IMiJBUIIUTH e(DeKTUBHICTh KPUMiHATBHO-TIPABOBOT KBaTi(hikarlii
BiINOBiqHUX JisHb. OKpEeMOro HOPMATHBHOTO 3aKPIIUICHHS MOXYTh
nmoTpeOyBaTH BUTIAIKH MPUXOBYBAaHHS iH(OpPMAIIil TPO €KOJIOTiYHI HACIIIKU
3acTOCyBaHHS 30p0i, pyHHYBaHHS TiAPOTEXHIYHUX CHOPYH, 00’ €KTiB eHepre-
THYHOI 1H(pacTPyKTypH, XIMIYHHX UM pamiamiiHO HeOe3MeYHHX MimpH-
€MCTB, SIKIIIO Taki Jii CTBOPIOIOTh HEOEe3NeKy JJisi LUBUILHOIO HACENICHHS
a00 TPaHCKOPIOHHOTO JOBKIIIS.

BaxnuBuM eneMeHTOM MoJiepHi3alii KpUMiHaJIbHO-TIPABOBOI MOJITUKU
Ma€ CTaTH PO3LIMPEHHS CyO’ €KTHOTO CKJIAJy BiIMOBIZAIBHOCTI 3a BiAmO-
BiZHI npaBonopyuieHHs. CydacHi yMOBH (YHKIIOHYBaHHS iH(OpMAIIifHOTO
CYCHIUIBCTBA Ta HU(POBI3aLlil YIPaBIiHCHKHUX IPOIIECIB CBIYATH PO TE, IO
CYCIIUTPHO HeOe3NeYHi MisiHHSA, ITOB’A3aHi 3 MPUXOBYBAaHHIM ab0 MEpeKpy-
YEHHAM EKOJIOTIYHOI iHQOpMaIlii, MOXYTh BUMHATHCA HE JNUMIE (Di3HIHIMHA
ocobamu, ane U MOPUANIHAMH O0CO0aMH, MisUTBHICT SKHX ITOB’s3aHa
i3 (QYHKIOIOHYBaHHSIM OO’€KTIB TIiJBHIIEHOI EKOJIOTiYHOI Hebe3meKH,
VOPaBIIHHAM KPUTHYHOIO iH(PPACTPYKTYpOr abo 3MiHCHEHHSM EKOJIOTid-
HOTO MOHITOPHMHTY. Y 3B’S3Ky 3 IIMM IEPCHEKTHBHHM BOA4a€ThCs
PO3LIMPEHHsS] MEXaHI3MIB KPUMIHAIBHO-TIPABOBOTO BIUIMBY Ha HOPUAMYHUX
0Ci0 HIISIXOM YJIOCKOHAJEHHS HCTUTYTY 3aXOJiB KPUMiHAILHO-TIPABOBOTO
XapaxkTepy LI010 IOPUINYHHUX 0Ci0 y BHIagKax CHCTEMHOTO NPHUXOBYBaHHS
CYCHIUIBHO 3HAYyIIOi eKoJIorivyHoi iHdopmaii.

Oxpemoro 3HaueHHsi HaOyBa€ HEOOXIAHICTH IHTerpamii HOpPM MiXKHa-
POIHOr0 I'yMaHITapHOTO Ta MDKHAPOIHOrO EKOJOTIYHOro IpaBa y Halio-
HallbHYy CHCTEMY KPHMiHAJBHO-IIPABOBOTO perymoBaHHA. CydacHi MiXKHa-
POTHO-TIPABOBI CTaHAAPTH Jenadi OiTbIIe BH3HAIOTH B3a€MO3B’SI30K MiXK
OXOpPOHOIO IOBKULIA, TpaBaMH JIIOAUHH Ta MIDKHApOAHOKI OE3MeKOro.
Y npomy xKoHTeKCTi MogepHizamis cr. 238 KK Vkpaimm moBuHHA
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3MIACHIOBATHCS 3 ypaXxyBaHHAM IMOJOXKCHb JKEHEBCHKMX KOHBCHIIIN
1949 poky [6], HomatkoBoro mpotokomy I 1977 poky [7], Opxycbkoi
KOHBeEHII [8], a Takoxk cydacHHX migxonaiB €Bporeticbkoro Coro3y (mami —
€C) momo KpUMIHAIBHO-TIPABOBOTO 3aXWCTy JAOBKULIA. IHTErparis
BiIOBITHUX MIDXHAPOJHO-TIPABOBHX CTAaHIAPTIB TO3BOJHUTH 3a0€3MECUUTH
TapMOHI3aIlil0 HAI[IOHATEHOTO 3aKOHOJABCTBA 13 €BPOICHCHKIMH IiIX0JaMH
Ta MOCWINTH €(EeKTUBHICTh KPHUMiIHAIBFHO-TIPABOBOi OXOPOHH EKOJOTidHOI
iH(popMarii B yMoBax 30pOHHOTO KOHQIIIKTY.

TakuMm 9MHOM, IEPCIEKTHBH PO3BUTKY KPUMiHAIBHO-TIPABOBOI ITOJIITHKU
y cdepi BiamosimampHOCcTi 3a cT. 238 KK VYkpaiuum mnoBuHHI OyTH
crpsiMOBaHi Ha (popMyBaHHSI KOMILIEKCHOI MOJIENi KPUMiHAJILHO-TIPABOBOTO
3aXHCTy €KOJIOTIYHOI OC3IEeKH, sTKa TOETHYBaTUME TTOCHIICHHS KPUMIHAIBHOT
BiJIOBITAIGHOCTI, YIOCKOHAJICHHS MEXaHI3MiB KBaliQikarii mpaBormo-
PYIICHB, PO3MIUPEHHS CY0 €KTHOTO CKJIATY Ta IMIUIEMEHTAIIIF0 MiXKHAPOIHO-
MPaBOBUX CTAaHAAPTIB. Takwif WiAXiA CHOPUATHME MiIBUIICHHIO e(ek-
TUBHOCTI KPUMIHAJIBFHO-TIPAaBOBOTO pearyBaHHS Ha CydJacHI EKOJIOTivHi
3arpo3u Ta 3a0e3MEUYCHHIO HAlIe)KHOTO PIBHS 3aXUCTY CKOJOTIYHUX IIpaB
JIIOIMHK B YMOBaX MDXKHAPOJIHOTO 30pOHHOTO KOHQIIIKTY.
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POJIb TIPOKYPATYPHU Y 3AXUCTI CBIAKIB I IOTEPIIIVINX
BIJl BOEHHHUX 3JIOUMHIB B YKPAIHI

Mapycuxk KocrsinTuH OJslekcaHapoBHY
KaHouoam noimuyHux Hayx,
acucmenm Kagheopu KpUmMiHanbLHO20 npasa,
Yepuiseyvkuii HayionanoHuil ynieepcumem imeni FOpis @edvkosuya,
3acmynHuK KepisHuka Yepniseybkoi OKpYICHOI npoKypamypu,
M. Yepnisyi, Yrpaina

[loBHOMacmTabHe BTOprHEHHS pd B VYKpaiHy mnpu3Beno He JIHIIe
10 3aru0eni BiiChKOBOCTY>KOOBIIIB 1 IIMBUILHOTO HACEICHHS, a i MacIiTao-
HUX pyHHYBaHb KPUTHYHOI Ta KyJbTYypHOI i1HQpacTpykTypH, 00’€KTIB
KyJbTYPHOI ~ CHIQANIMHM MICIEBOTO, HAIIOHAILHOTO 1 BCECBITHBOTO
3HAYEHHS, EKOHOMIYHUX Ta eKOJOTi4HMX 30uTKiB. [lopsin 3 mmm, 3Ha4YHO
MOCWJIMBCS PIBEHb IOPYLICHHS POCIHICBKUM arpecopoM MpaB JIIOJUHU
Ta BYMHEHHS HHMM BOEHHHUX 3JI0uMHIB. 3a manumu Odicy ['enepanbHoro
pOKypopa YKpaiHu, cTaHoM Ha royatok 2026 poky, Ha Tepuropii Ykpainu
3aikcoBaHo Maibke 200 THCSY BOEHHHX 3JIOYHHIB TPOTH HAIIUX CITiB-
BITYM3HHKIB, KOKEH 3 SIKUX HE JIMIIE BIIKPUTE KPHMiHAIbHE MPOBAIKCHHS
Ta MPOIEC PO3CIIAyBaHHS, a i BEIHMKA KUIBKICTh MOCTPAKIAINX, IO 3 KOXK-
HAM JHEM HEBNHHHO 3poctae [5]. BpaxoByroum BuIe3a3HadcHE
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aKTyalizyeTbcs MmoTpeda y (QOopMyBaHHI HUTICHOI JEp)KaBHOI IOJIITHKH,
3aCHOBaHOI Ha MOTEPIIJIOOPIEHTOBAHMX IMiJX0Jax, 10 BU3HAIOTH MTPIOPUTET
Oesrekn, moBard i KOH(QiAEHIIHHOCTI, MiHiMi3auii TpaBMaTH3alii, CIIiB-
Tpalli, a He PUMYCY, JIOISHOCTI 1 eMITaTii.

PiBeHp 370YMHIB, CKOEHUX TiJ dYac POCIHCHKO-YKPATHCHKOi BiiHU
HACTUTBKM BEIUKWH, IO THCAYi KEPTB OMUHWINCH B CUTYaIlii TEPMiHOBOI
MoTpeON MPaBOBOTO 3aXUCTY Ta MIATPUMKH 3 00Ky nepxkaBu. be3 cymHiBY,
nepia JiHisI KOHTakTy 3 IIPaBOOXOPOHHHMH OpraHaMH — IPEACTaBHUKU
Hamionansnoi momimii Ta paryBameHUKH Jlep>kaBHOI CIIy>)kOM 3 HalI3BH-
YaiiHuX cuTyalid. BomHouac, BaromMa pojib y LUX Ipoliecax BiABeIcCHA
i IpOKypopam, sIKi HOKJIMKaHI MPUAMAaTH BaXIIMBI PIICHHS B PO3CIiAyBaHHI
KpUMiHAJLHAX MPOBAPKEHb Ta KOOPAMHYBAaTH CBOi Jii 3 iHIIMMHU cy0’ek-
TaMU BIIQJHUX MMOBHOBaXXCHb. BiJl KOMIETEHTHOCTI (paxiBIlB, sKi B3aEMO-
JUIOTH 3 MOTEPIUIMMH, 3HAYHOIO MIpOIO 3aJIeKHUTh HE JIMIIE IX CIPHUUHATTS
TIPOLIECy MPAaBOCYILS, a i IOBIpa 10 CUCTEMH, B LIIIOMY.

OTXe, pollb IPOKYPATypH € KIFOYOBOK Y 3aXHCTi CBIJKIB 1 MOTEPILITAX
Bil BOEHHUX 3JIOYMHIB B YKpaiHi, mo O0a3yeTbcs Ha 3a0e3MeUcHHI iXx
0e3mexu, mpaB Ta y4acTi y KpUMIHAILHOMY IPOBa/KeHHI. B ymoBax BiifHK
HpOKypaTypa (OKYCYETbCI Ha «IOAUHOLCHTPUYHOMY» IIAXOMI, SKHH
MiHIMI3ye peTpaBMaTH3aIlilo, alKe HpPaAeocyods po3nOUUHAECmbCA 3i
cmaenennsa 00 nomepninux, ix npae, 2ionocmi ma 01a20NOAYYYSA, WO
Maiomb Oymu 6 ueHmpi yeacu Ha KOMCHOMY emani KPUMIHANbHOZ20
npouecy. B Odici ['eHepanbHOTo MpoKypopa BHHHKIIA 111€s1 PO CTBOPCHHS
HOBOTO  cIlelianizoBaHoro mifpo3auty — KoopnunarmiiiHoro neHTpy
MIATPUMKH TOTEPHIIMX 1 CBIMKIB BOEHHUX 3MOuMHIB (mami — LleHTp),
JUSUTBHICTR SIKOTO po3mouaniacs y ciuni 2024 p. 3a ciioBamMH KepiBHHMII
Hentpy Beponiku ILmoTrikoBoi: «lleHTp — He IHIIe MEPIINA EIEMEHT
3alpOBAPKEHOTO0 MEXaHI3My MiATPUMKH, BiH € MPOJOBXKECHHIM CHCTEMHHX
pedopm, sSKi MarOTh 30pi€HTYyBaTH poOOTYy OpraHiB Aep>KaBHOI BIAamu IO
JOAWHOIICHTPUYHUX MiaxoniBy [3].

VYkpaina crana TpeTbor0 KpaiHoo B €Bporri, ¢ B CHCTEMi KPHUMiHAIBHOT
IOCTHLIT Tovana [isTH CIeliajgi3oBaHa JAep)KaBHa CHCTeMa MiATPUMKH
MOTEpIIIMX 1 CBiAKIB BOEHHHMX 3704MHI, micns Xopsarii Ta bocHil
i ['eprieroBunw, e moxiOHI CTPYKTYPH BUHUKIIH ITICIS 3aBEPIICHHS 00HOBUX
niit Ha ix Tepuropisix. Hatomicts YkpaiHa cTana mepioro KpaiHoto, B sIKil
3all0YaTKOBaHO BaXJIMBI pedOpMH 3 TNHUTaHb MIATPUMKHM HOTEPIIIMX
1 CBIJIKIB ITiJT 9aC BOEHHOTO cTaHy [3].

OcHoBHa yBara LleHTpy 30cepekyBaacs Ha MATPUMI TOTEPILINAX Bif
BOEHHHX 3JIOYHMHIB. BaXnMBUM acnekToMm crano (opMyBaHHS Ta IOETAITHE
BIIPOBADKCHHS MEXaHI3MIB 3a0e3MeYeHHs] CYNPOBOAY HOTEPIIJINX BIPO-
JIOBX BCBOTO MPOLECY KPUMIHAIBHOTO MPOBAKEHHS — SIK BiJ IMEPIIOTO
3BEPHEHHSI [0 3aBEPIIEHHS CYIOBOTO PO3MNISAY, TaK 1 ICId BUHECEHHS
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BUPOKY. 3a CJIOBaMH TOXIIIHLOTO ['eHepanbHOro mpokypopa AHIpis
Kocrina «...Ha mouaTkoBOMY eTami HisuIbHICTH LleHTpYy Oyne 3ocepemkeHa
Ha Bpa3JIMBHX IpyIax, 30KpeMa, Ha JITAX, JIOASX 3 1HBAIIAHICTIO, @ TAKOX
Ha TOCTpaXJajdWX Ta CBiIKAaX KaTyBaHb 1 CEKCyaJbHOTO HAaCHIIGCTBA,
OB SI3aHOTO 3 KOH(QIIKTOM. Y OBIOCTPOKOBIH NEPCHEKTHBI ILUIAHYETHCS
MOMIMPEHHS IUX MOCIYT Ha iHII perioHH YKpaiHu Ta oci0, sKi Mepexuin
pi3HI BUAX 37109HHIBY [2].

Tak, mume 3a 2024 pik, To6TO mepmuii pik pobotw, LleHTp HamaB
nmoromory moHan 1100 mortepminmm. 3a meit wac OyJio CTBOPEHO IEB’STh
perioHanbHUX  BIAAUIIB, Hacammepeln Ha NPU(OPOHTOBHX TEPUTOPISAX
ta Binkputo xab Llentpy y byui [4].

[MoctynoBo misubHicTh lleHTpy BuiilIIa 3a MeXi JHMIIEe BiCHKOBHX
3JI0YMHIB Ta MOIMIMPWIACS Ha iHIII KaTeropii MOTEpHiIMX i CBiAKIB. 3aiis
3a0e3neueHHs] HaJe)KHOI OpraHizamii IiSUIBHOCTI OpraHiB INPOKypaTypHu
Ta 3 MeTol BUKOHaHHA po3naiury II KommiekcHoro crparteridaoro miaHy
pedopMyBaHHS OpraHiB NPaBOMOPAAKY SK YacTHHH CEKTOpY Oe3leKn
i oboporn Ykpainm ra 2023-2027 poku, cxBaneHoro Ykazom [Ipe3umenra
VYxpainu Bix 11 tpaBus 2023 poky Ne 273/2023 Ta kepyroduch crarrero 9
3akony Ykpainm «lIIpo mpokyparypy», I'eHepampHUI MPOKypop MiANHCaB
Hakaz Big 28.10.2024 Ne 263 «IIpo opranizamito IiSUTBHOCTI OpraHiB
NPOKYpaTypH 3 MUTaHb MiATPUMKH MOTEPHiIKX 1 cBiakiBy [7]. BigmosimHo
JI0 Hakazy, 3a3HadeHy JisUIbHICTh JOPYYEHO OpraHi30BYyBaTH Ta 3AiHCHIO-
Bath sk KoopauHamiiiHoMy NEHTPY MIATPUMKH NOTEPHUIMX 1 CBIJKIB,
yTrBOopeHoMy B cknaai Odicy I'eHepaspHOro MpoKypopa, Tak i BiAIIOBITHAM
creniaii3oBaHUM MiIpo3/iiaM B 001aCHUX NPOKypaTypax.

VY munHi 2025 poky I'enepansHuii ipokypop 3arBepauB «lloymoxxeHHS
npo KoopauHanifiaumii EeHTp MATPUMKH MOTEPHUIAX i CBIAKIB», B SKOMY
YiTKO OKPECTIOBAINCS OCHOBHI 3aBIaHHS SK LeHTpanbHOro LleHTpy,
TakK 1 HOro perioHaIbHUX OCEPENKiB, IO BiIKPUBAIUCS B Pi3HUX 00IaCTIX
VYkpainu [6].

VY mpormeci 3MiHCHEHHS KOMIUIEKCY 3aXOJiB Ta MOTPHUMAHHS OCHOBHHX
BUMOT MOJIOKEHHS Npo L{eHTp y KOHTEKCTI MiATPUMKH NOTEPIIINX 1 CBIIKIB
BU3HAYCHO i HU3KYy OCHOBHMX 3aBJllaHb: «3a0e3neyeHHs HaJeXKHOI KOMY-
HiKawii MK morepnimuMu (CBigKamu) Ta TPOKYpOPaMH Y KOHKPETHHX
KPUMiHAJIBHUAX TPOBA/DKCHHSX, IHITMMHU JIep)KaBHUMHU OpPTaHaMH Ta yCTaHO-
BaMH, MDKHAPOJAHUMH Ta HalliOHAIEHUMH OpraHi3alisiMHy, 10 3a0e3MeuyoTh
MiATPUMKY TOTEPHUINX 1 CBIJKIB; HaJlaHHs, BIIMOBIIHO MO 1HAMBIAYyaJbHO
BU3HAYCHUX TOTPeO TOTEpHUIMX 1 CBIIKIB, MCHXOJOTIYHOi, MPaBHHUYOI,
MEIMYHOI, TYMaHITapHOI JOIOMOTH Ta KOMIUIEKCHOI COLiaJIbHO-TICHXO-
JOTIYHOI MiATPUMKH, B TOMY YHCII IUISXOM OpraHi3alii HarpaBlIeHHS
0 BIATOBIAHWUX CITy’)KO, IEHTPIB 3 HagaHHA O€30IUIaTHOI IMPaBHUYOI
JIOTIOMOTH Ta HEYPSNOBUX OpraHizamlid; iH(GOpPMyBaHHS WpPO HOCTYIHI
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MOCIYTH Yy TEPUTOPIialbHUX TPOMagax MIOA0 MOMKJINBOCTEH OTPUMAaHHS
JIOTIOMOTH, 30KpeMa I'yMaHiTapHOI, MeIIMYHOi, B TOMY YHCIi 11010 30epe-
JKEHHSI MEHTAJBHOTO Ta PENpOAyKTHBHOTO 3/10pPOB'S, THMYAacCOBOI'O PO3Mi-
MeHHs (IpOXWBaHHS), JEpXKaBHUX BUIUIAT, OTPUMAHHS KOMIIEHCAmii
Ta penapamniii 3a 3aBAaHy IIKOAY; KOHCYJIbTYBaHHS IIOA0 PU3HKY Ta 3amo0i-
TaHHS MOBTOPHIH BIKTHMIi3allii, 3aISKYBaHHIO Ta TIOMCTi» [6].

BinnoBimHi CTPYKTYpHI MiAPO3ALIH CTBOPIOBANIHCSA 1 B OOJACHUX TIPO-
Kypatypax. 25 motoro 2026 poky Ha odimifHOMy caiiti UepHiBenbKOi
o0xacHOi IpoKypaTypu 0yJ0 aHOHCOBAaHO MPO (HOPMYBaHHS BiJAiIy 3 Opra-
Hi3alii MATPUMKH TMOTEPHUIMX 1 CBIAKIB Ta OKPECICHO HOro OCHOBHI
3apnanHs. KpiM TOoro, orosomryBaBcsi KOHKYpC Ha TOCaqu HadallbHHUKa
BiZITy 1 TppOX KoopauHaTopiB [1]. BignosinHo no Hakasy YepHiBelbKoro
obnacHoro mpokypopa Bim 14.04.2026 pokxy Ne 49 Oyno 3aTBepmKeHO
[TonoxxeHHS TIPO HOBHH CTPYKTYPHHH TMIAPO3ALT — BIAIT MiATPUMKH
MOTepIiINX 1 cBigKiB. Hapa3i TpuBae n00ip KaHIWAATIB HAa BAKaHTHI ITOCATH.

Omxe, YkpaiHa poOWUTH BIAMIOBIAHI KPOKH 3a/Isi 3a0€3MEUCHHS ITPaB
MOTEPIUINX y KPUMiHATGHOMY MPOBA/KCHHI 3 ()OKYCOM Ha IOTEPIIiIO-
opierToBani migxoan. OmHak, i 1OCi iICHYIOTh BHKIIMKH, SIKi OTPEeOYIOTH
pearyBaHHS Ta 3MiH — K HOPMAaTHUBHHX, TaK 1 Ha PiBHI NPaKTUYHOI MisIb-
Hocri. IIpomec ix BmpoBamkeHHS MOTpeOye TOTOBHOCTI sIK Oe3mocepeHix,
TaK 1 JOTHYHHUX CYyO’€KTIB, MOJITHYHOI BOJI Ta IX 3Jar0KeHOT KOOomeparrii.
BakuBUM € NpOBEJCHHS SKICHHUX, MMPAKTUYHO-OPIEHTOBAHUX 1 PETyJISIPHUX
HaBuaHb s (axiBIliB, SKUM HAJISKUTh Peasli30ByBaTH BIIPOBAKEHI 3MiHH.
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JIO INTAHHS PO KPUMIHAJTBHY BIIIMOBLIAJILHICTD
3A EPEBUIIEHHS BIIICHKOBOIO CJIYKEOBOIO OCOBOIO
BJIAJU YU CJTYKBEOBUX IOBHOBAKEHD
I YAC IIi BOEHHOT'O CTAHY

Measunyenko Baaaucaas CepriiioBuu
VIOBHOBAJICEHA 0C0DA 3 NUMAHb 3aN00I2aHHs MA BUABILEHHS KOPYRYil
y giticbkogiti yacmuni A5273
M. Xapxis, Ykpaina

[IpakTuka kBamiikamii KpEMiHANEHUX MHPABOMOPYLICHb y cdepi mpo-
XOJ/KCHHsSI BIMCHKOBOI CIIy’)KOM CBITYMTH MpO ICHYBaHHS mpoOiemM
MPaBO3aCTOCYBaHHSI W HEOJHAKOBICTh KPHUMIHAJIBHO-NIPABOBUX 1 IMPOLECY-
anpHUX pimeHb. Ll mpoGnemu ciiJl MOSCHUTH BiJCYTHICTIO ITOCTaHOB
IMnenymy BepxoBHoro Cyay YkpaiHu Ipo HMPaKTUKY 3aCTOCYBaHHS HOPM,
IO PEryJIIOIOTh BiANOBIAAJBHICT 3a BIMCHKOBI KpPHUMiHAJBHI MPaBONOPY-
IIEHHS, a TaKOX 4Yepe3 OJIAHKETHICTh IUCIO3MLIN. Y 3B’S3KYy 3 HaBEICHUM
€ moTpeba B ONpAIlOBaHHI MUTaHb KPUMIiHAIBHOI BiIOBiJAIEHOCTI
32 BUMHEHHS KPUMIHAIBGHOTO IPaBOIOPYIIEHHS, MependadeHoro cr. 426-1
KpuminansHOro Kozmekcy Ykpainu «llepeBuIeHHs BiliCbKOBOIO CITyKO0OBOIO
0c00010 BTN YU CIIy>KOOBUX MIOBHOBAXKEHBY.
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Opunuunnii  ananiz ckmagy OyAb-SKOTO KPHUMIHAIBHOTO MPaBOIO-
pYILIEHHS CJif moduHaTH 3 00’ekta. OTKe, 00 €KTOM KpHUMIiHAJIBHOTO
NIPABOIIOPYIICHHSI € Te, II0 OXOPOHSEThCS 3aKOHOM, YOMY B pe3yJbTaTi
BYMHEHHS KPUMIHAIBHOTO ITPAaBONIOPYIIEHHS 3aBAAETHCS IIKOA.

B Haymi KpuMiHaTBHOTO TIpaBa IiCHye craja Kiacuikamis MTogiry
00’€KTiB KPUMIHANBHOTO TIPABOIOPYIICHHS 3a CTYICHEM CIUIBHOCTI
OXOpOHIOBAHMX 3aKOHOM IIPO KPUMIiHAJIBHY BiANOBITANBHICTh CYCIUIBHHUX
BIiTHOCHMH Ha 3araibHUi, pomoBwii i Oe3mocepenHiil, a 3a OCHOBHUM
CHPAMYBAHHSM 3JIOYMHHOTO TIOCSITaHHS — HAa OCHOBHHUH (TOJIOBHHUI) Oe3ro-
cepenHiil 00’€KT KPUMIHAIBHOTO IPaBONOPYIIEHHS, IOAATKOBUH HE00-
ximHuit (000B’s13K0BHUI) Oe3mocepe/iHii 00’ €KT KPUMIHAIBHOTO MPABOIOPY-
IIEHHS Ta JO0JATKOBUI (aKyJbTaTUBHHI (HEOOOB’SI3KOBHUI) Oe3mocepenaHii
00’€KT KpUMIiHAJIBHOTO MpaBonopyenss [1, c. 15].

PonoBuM 00’€KTOM BHCTYNArOTh CYCHUIBHI BiJIHOCHHH, IO PETYIIOIOThH
BCTAHOBJICHUI 3aKOHOM IOPSJIOK 3iHCHEHHS BiHICBKOBMMH KOMaHIMPAMHU
CBOIX (QyHKI Ta moBHOBakeHb. OCHOBHUM Oe€3mOCepefHIM 00’ €KTOM
€ TIOPSIIOK BUKOHAHHS BIICBKOBHMH CITy’KOOBHMH 0cO0amMM CBOIX ITOBHOBA-
KEHb 13 3a0e3redyeHHs BIiIChKOBOTO MPaBOMOPSAKY y pisHux chepax. Tak,
BignoBigHO 10 cT. 2 3akoHy Ykpainum «IIpo BilicbkoBUII 000B’S30K
i BIICBKOBY cIyx0y» BIHCHKOBOIO CIy00€ € nepxaBHa ciayxba 0cob-
JMBOTO XapakTepy, fika mnoisirae y npodeciiHiil AisUIbHOCTI MPHIATHUX
JI0 Hel 3a CTAaHOM 37I0pOB’sl 1 BIKOM IpoMajsiH YKpaiHu, iHO3eMIIB Ta 0ci0
0e3 rpomajsHCTBA, MOB’s3aHid 3 000pOHOK YKpaiHu, ii He3alexKHOCTI
Ta TEPUTOPIATBHOI HidicHOCTI [2].

3 00’€KTHBHOI CTOPOHHW KpUMIHANbHE INPAaBOIOPYLIEHHS, NependoadeHe
cT. 426-1 KpuMiHambHOTO KOIEKCY YKpaiHH, MOXKE BUMHATHUCS y TaKHX
(opmax: 1) mepeBHIEHHS BN UM CIY)KOOBHX ITOBHOBaXXEHB; 2) 3aCTOCY-
BaHHS HECTaTyTHHUX 3aXOiB BIUIMBY IIOJAO IiAJETNIOro; 3) BUMHEHHS HisHb
nependavennx yactuHamu 1 i 3 cr. 426-1 KpuminansHOTO KOMeKcy YKpaiHu
13 3aCTOCYBaHHSAM 30pOi.

3acTocyBaHHS HECTATYTHHX 3aXOJiB BIUIMBY OO IiJUIETIIOTO MOXYTh
BUP@XKaTHCS Yy 3aCTOCYBaHHI CTATHEHb 3 METOK NPUHU3UTH TiTHICTH
MIZJICTIIOr0, 30KpeMa, II¢ MOXKe OyTH HAKJIAJICHHSAM 3aXOJiB JHUCIIUILTI-
HApHOTO BIUIMBY, SIKi HaJeXaThb 10 KOMIIETCHII BHILOrO KOMaHIMpa,
a00 TMPUTATHEHHS 1O JUCIMIDIIHAPHOI BINMOBINANBHOCTI 3a Mii, SIKi HE €
JUCLUILTIHADHUM TIPOCTYIKOM, 3aCTOCYBaHHS Hacwuisl Tomo. Lle ymmucHi
Iii, sKi BUXOAATH 32 MEXI KOMIICTCHIIi BiCHKOBOI CIy»)00BOi 0coOH
1 TONATaIOTh y 3OIHCHEHHI BIUIMBY HA MIAJIETIIOTO BCYIEped BUMOTAM,
yCTaHOBJIEHUM Y ctaryTax 30poiHux Cwr Ykpainu [3]. Ilixg 3acTocyBaHHAM
30poi pO3YMIETBCS BUKOPHUCTAHHS 11 U YpaskeHHs )KUBOI [Tl a0 morpo3a
3aCTOCYBATH ii.
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Ilono 3acTocyBaHHS HACWJILCTBA CIIiJI HABECTH IIPHUKJIAJ BUPOKY
HoBoalinapcekoro paiionHoro cyay Jlyrancekoi oOmacti Bim 14.11.2018
poky y crpasi Ne419/1135/17. 3rimao Bupoky momommii cepxant OCOBA
1, nanic OCOBA 2 He MeHIIE TpPhOX yIapiB B TOJOBY, CIPHYMHUBIIN
TIJIECHI YIIKOIDKCHHS, SIKi HaJeKaTh IO TUIECHUX YIIKOIKECHb, a TaKOX
(hizmgHOTO OO0, MOpPAJbHHUX CTPaXIaHb Ta TPUHIDKCHb Mepel IHIIHMHA
BiICBKOBOCITYKOOBIIAMU [4].

Kpuminansae mpaBomopymieHHs, nependadene cratrero 426-1 Kpumi-
HAJIbHOTO KOJEKCYy YKpalHM HaJIeXUTh 10 KPUMIHAJIBHUX NPABONOPYIIEHBb
3 MaTepiaJlbHUM CKJIaJOM 1 BH3HAEThCS 3aKIHYCHHM IIPH 3aIOisHHI
HACJIAKIB Y BUTJIAAL ICTOTHOI mIKomu. Y cT. 426-1 KpuMiHaibHOTO KOJCKCY
VYkpaiHu He pPO3KPUBAETHCA IOHATTS ICTOTHOI IIKOAM. [IOHATTS icTOTHOT
IIKOAW PO3KPHBAETHCS y 4.2 TPUMITKM 10 crarti 425 KpuminaisHOro
KOJeKCy YKpaiHHW, alle BOHO CTOCYETbCs Jjuiue cT. cT. 425 Ta 426
KpuminansHOTro Konekcy Ykpainu. OnHak BUHHUKA€E TUTaHHS, UM CTOCYETHCS
e BU3Ha4YeHHA cTaTTi 426-1 KpuMminameHOTO KOmeKcy YkpaiHu. Skimo He
CTOCY€ThCS, TO TIHTAaHHS BW3HAYEHHS iCTOTHOI mmKoam 3a cr. 426-1
KpuminansHOro Komekcy YKpaiHHM 3aiUIIAETbes BIAKPUTHM 1 B TaKOMY
BUIAJKY CyJ Ta IPaBOOXOPOHHI OPraHN MarOTh BCTAHOBIIIOBATH YH € IIKOJA
ICTOTHOIO.

Cy0’€eKTOM 1IOTO0 KPUMIHAILHOTO MPABONOPYIIEHHS MOXYTh OyTH Bild-
CHKOBI Ha4aJbHUKH, & TAKOX IHIII BIMCHKOBOCIYXOOBLI, sIKi 00iHMalOTh
MOCTIHHO YM TMMYACcOBO MOCAIH, IOB’s3aHi 3 BUKOHAHHSM OpraHi3amiiHo-
po3nopsTuux abo aAMiHICTPATHBHO-TOCIIONAPCEKUX 00O0B’S3KIB, a00 BUKO-
HYIOTb Taki OOOB’S3KM 3a CIELiaJbHUM JOpPYYEHHSM HOBHOBa)XHOTO
KOMaH/1yBaHHs. BiliCbKOBIM HayaJlbHUKOM € 0co0a, sKa 3a XapaKTepoM
CBO€1 CIy’)KOM Mae MiJIerTNX 1 HajilieHa MPaBOM BiIaBaTH IM HaKasW,
000B’513K0Bi 710 BUKOHaHHS [1, ¢. 10].

I3 cy0’€eKTHBHOI CTOPOHM TEPEBUINEHHS BIAIHM Ta CIY)XOOBHX IMOBHO-
Ba)XKEHb XapaKTEPHU3YETHCS YMHUCHOIO (POPMOIO BHUHM, 1 BUMHSETHCS JIMINE
y ¢opmi mpsmMoro abo HEmpSAMOro yMHCTy. 3’SCyBaHHS MOTHBIB 1 METH
MEPeBHUIICHHS BJIAIU YU CIY)KOOBUX IOBHOBa)XEHb € HEOOXIIHHM ISt
NPaBUJIBHOTO TIPU3HAYEHHsS TOKapaHHs, AOTPUMAaHHS TPHUHIMIY 1HIH-
Biyaizaiii KpUMiHAJIbHOI BiAMOBIAAIBHOCTI Ta MTOKAPAHHSL.

[TinbuBaloYy BUCHOBKH, CJIiJI 3a3HAYMTH, IO ISl IPUTSATHEHHS JI0 KPH-
MiHaJbHOI BiJMOBINANBHOCTI 3a TEPEBHUILEHHS BIHCHKOBOIO CITy»KOOBOIO
0co00I0 BIIQAW UM CIYy)KOOBHX MOBHOB2)XEHb HEOOXITHO BCTAHOBHUTH
BCi (hakTHYHI OOCTaBMHH, 3 YypaxyBaHHSM TOTO, HACKUIbKH BYHHIOBAaHE
KpUMiHATbHE MPABOMOPYIICHHS OYII0 OYEBHOHHWM JUIA CIYyX00BOi ocoOu
1 9M yCBIJOMJIIOBAJIA BOHA IPOTHIIPABHICTE CBOET MOBeNiHKY. [IepeBumieHHs
BIICEKOBOIO CITy’)KOOBOIO OCO0OI0 BIagMl YH CIIy>)KOOBHX ITOBHOBa)XXKEHB
€ KpUMiHAJIFHUM TIPaBONOPYIICHHSIM 32 HasBHOCTI YCiX HEOOXITHHX O3HAaK.
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[Tpn npoMy ciil BCTAHOBHTH, IO BilficbkoBa ciry0OoBa ocoba BHKOpHC-
TOBYBaJIa CBOI CIIy>)KOOBI TOBHOBa)KEHHS, OCKUIbKH, HE MOXKe OyTH KBasidi-
KOBaHUM 3a cT. 426-1 KpuminansHOro Kojekcy YKpaiHu, SIKIIO BiHChKOBa
cryx0oBa ocoba He mepeOyBalia MW BUKOHAHHI BIATU YH CIYXOOBHX
TTOBHOBA)KEHb.
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AHAJII3 3ACTOCYBAHHS BOTHENAJILHOI 35PO1
ITPABOOXOPOHIIAMH

Hapanuns Cepriii IlaBioBuy
KaHOUOam 10puoudHUX HayK, OOYeHm,
3a6i0yeay kagheopu npasooxopoHHOI JisibHOCHI
Jlepotcasnuii nooamrosuti ynigepcumem
M. Ipnine, Vkpaina

Ha croroaHi mepen momineidcbKUMH CTOITh 3aBIaHHs HE JIMIIE rapaH-
TyBaTH MPaBOMOPSIOK, ajic ¥ HaJaBaTH HACCICHHIO MOCayru y cdepi
3abe3nedeHHs myOuiyHoi Oe3neKkr, OXOPOHU MpaB i CBOOOA JIIOAWHM, iHTE-
peciB CyCHiJIbcTBa 1 JepKaBH, MPOTHIT 3JIOYMHHOCTI, @ TAKOX JIOMOMOTY
ocobawm, sIKi 3a IiJI0i HU3KH 00CTaBHH I MOTPEOYIOTh.

VY crarti 3 OcHoBHOTO 3aKkoHy YKpaiHu 3a3HaueHo: «JIroauHa, il XKHUTTSI
i 3M0pOB’S, YeCcTb 1 TigHICT, HEMOTOPKAHHICTH 1 Oe3leKka BHU3HAIOTHCS
B YKpaiHi HalBHUIIOIO COIIaJIbHOO IiHHICTIO» [1].

[Ipu 3abesmedeHHi rpomaacekoi Oe3meku, 3aCTOCYBaHHS BOTHEMANTBHOI
30poi MPaBOOXOPOHHNMH OPTaHAMH € BayKJIMBHM IHCTPYMEHTOM pearyBaHHS
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Ha 3arpo3d >KUTTIO Ta 37I0pOB’I0 rpoMajsH. Pa3om 3 TuM, 3acTocyBaHHS
30poi moTpedye YiTKOTO pEryJjioBaHHS, KOHTPOJIIO Ta aHaNi3y, OCKUIBKH
OB’ sI3aHE 3 BUCOKHM PiBHEM BIJIIOBITAIBHOCTI Ta PU3HKAMH.

Ha nymky, 3enenceroro €. C., Hemonosa JI. X. ciig 3a3Ha4UTH AEsKi
NPUYMHY, IO BIUIMBAIOTh HAa CBOE€YACHE Ta IPABOMIPHE 3aCTOCYBaHHS
BOTHENAJIBHOI 30poi MOmmeidchKkUMH 30Kpema: 1) mpobiemwu, TOB’s3aHi
3 piBHeM ciyx)00Boi, 060ii0BOI Ta (Hi3WYHOI MIATOTOBKH MOJIIEHCEKUMU;
2) crpax NOJINEWCHKUX TIepel TUCHUILUTIHAPHOIO 1, THM OLIbIIe KPHMi-
HAJIBHOIO BiJIMOBIANBHICTIO BHACHIIOK 3aCTOCYBaHHA HHUMH BOTHETAJIBHOI
30poi [2, ¢. 524].

3rigHo 3i cr. 46 3akony «lIpo HamioHanbHy Modmiiito», 3aCTOCYBaHHS
BOTHETIAJILHOT 30p01 € HaliOLIBII CypOBHM 3aX0JJOM ITPUMYCY.

He MeHm axTyainbHOIO HOpSAJ] i3 NMPOOJIEMOIO TpakTyBaHHS TI'pOMajl-
CBKICTIO 3aCTOCYBaHHSI BOTHENAJIbHOI 30p0i MOJEeHChbKUMHU € Po3’sICHEHHS
JUI CaMHX TIOJIIEHCHKUX BHMAJKIB 3aCTOCYBaHHS BOTHEMAIBHOI 30poi.
Take po3’scHeHHS Mae OyTH KOHKPETHHM i 3pO3YMUIAM, €MHUM IS BCiX,
Ha KIITAIT TaM’ STKA AJS TpaliiBHUKA Mmomirii. TakuM 4rHOM, TpaIliBHUK
moJimii Oyae miATH BiANOBIZHO OO HOPM YMHHOTO 3aKOHOZAaBcTBa. Po3y-
MiHHSI 3aKOHOJIaBCTBA, K€ CTOCYETHCSI BUMAJKIB 3aCTOCYBAHHS BOTHETAJb-
HOi 30poi moineiicbKiM, He MOXKe OYTH Y KOKHOTO CBO€, BOHO € €JHHHUM
JUTSL BCIX — BiJl IITATHOTO MpAI[iBHUKA IMOJIIT 0 KEPIBHUKA LIEHTPAILHOTO
opraHy yHpaIliHHS TOJIIIT 1 BiAMOBiqHOTO pokypopa [3].

B yMmoBax BO€EHHOro cTaHy JAWHAaMiKa 3aCTOCYBaHHS 30pOi MOJILIErO
3a3HaJla CYTTEBUX 3MiH. SIKIO y MHpHMII Yac OCHOBHOIO HPUYMHOIO
Oyma camoobOopoHa abo  3aTpuMaHHS  HEOE3NMEYHHUX  3JIOYHHIIIB,
T0 y 20222025 pokax mopanucs (paKTOpu IIOBHOMACIITAOHOTO BTOPTHEHHSL.

3a 2023 pik 3adikcoBaHo Omm3pko 420 BHUOAIKIB 3acTOCYBaHHS
BOTHENANBHOI 30poi (0e3 ypaxyBaHHS OOHOBHX Hid Ha JiHil (HPOHTY
CHCTiaTbHAMU TiIPO3ILITaMH).

3a 2024 pix cnocTepiraeTbcs 3pocTaHHS Ha 15% TMOpIBHSIHO 3 aHalo-
T1YHUM TIEPi0oIOM MUHYJIOTO POKY, IO 3yMOBJIEHO HACHYCHICTIO IIUBIJILHOTO
CEKTOpYy He3apeecTpoBaHoo 30poeto [4].

AHaJi3 MoKa3ye HaCTYMHUI PO3MOILT:

1) 45% — BigbuTTs Hamaay Ha TpalliBHUKA mominii abo iHimy ocoly
(camo000poHa);

2) 25% — 3ymuHKa TPaHCIOPTHOTrO 3ac00y IUIIXOM HOTO MOIIKOMKEHHS
(mepeBa)kHO TiJ1 Yac KOMEH/IAHTCHKOI TOJIMHN);

3) 20% — 3HEIKOHKEHHS arpeCUBHUX TBAPHH, 10 3arPOXKYIOTh KHUTTIO;

4) 10% — monepemKyBaIbHUN TOCTPLN y MOBITPs [4].

Ha xoxni 100 BumamgkiB 3acTocyBaHHSA 30poi mnwmmie y 4 BHIamkax
BUHHMKAIOTh IIMTAHHS IIOJO TIEPEBUIICHHS CIIy)KOOBHX IIOBHOBA)KCHb.
Ile cBimuMTh TPO BHCOKHI piBE€Hb CTPECOCTIHKOCTI, ajle W MPO PU3HKH,
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OB’ sI3aHi 3 AMHAMIYHUMH CHUTYaIlisIMU (HAIpHKIIAJ, Pe30HAHCHUN BHIIA/I0K
y [uinpi B ceprHi 2023 poky).

Yupomorx 2025 poky BusBiiu 5476 (QakTiB HE3aKOHHOTO MOBOKCHHS
31 30poero. IIpoTe BUKIMKAE 3aHETIOKOEHHS, IO CHOTOJHI y HE3aKOHHOMY
00iry mepeOyBalOTh IIEPEBAKHO BIiMCHKOBI 3pa3ku 30poi — aBTOMATH,
KyJleMeTH, rpaHaromMeTd. Tak, 3 BWiIydeHOoi BHpogoBxk 2025 poky
3401 ommammi BorHemanmpHOI 30poi 1213 — aBromMarmuna, 760 — Hapi3Ha,
965 — mepepobieHa Ha BOTHEMAJbHY Ta IHINA BOTHemanbHa 30pos, 463 —
rpanarometu [ 5, c. 52-53].

Hampuxiiaz, 3 MeTOI0 IEpeKpUTTS KaHaIiB IOTPAIUIIHHS HeJeTalbHOi
30poi Ha «IOpHUI» PUHOK Yy uepBHi 2025 poKy B MeXax 3aralbHOICPIKABHOT
crenornepaii moumimist nmposena 941 oOmyk B ycix perioHax aepkaBH. 3a ix
pe3ynbTataMu BHIyYeHO 263 OIMHHUII BOTHENaidbHOI 30poi, monax 74
KiJJorpaMu BHOYXOBMX pedoBHH Ta 61 674 HaboiB pi3HOro Kamopy,
3agokymeHToBaHo 10 ¢akriB 30yTy 30poi, BUSIBICHO JEKiIbKa CXpOHIB 30poi
(cepen BHITyueHOTO — TpaHATOMETH, TPaHaTH, pi3Hi 6oenpunach) [5, c. 53].

KpumiHanbHi npaBonopyLweHHA, Nos A3aHii3 0b6irom 36poi

e 5575 5476
4967

2022 2023 2024 2025

<V

W He3akouuui 06ir 36poi B 31041HK i3 BUKOPHCTaHHAM 36poi no3a 6oiosux ain

Pue. 1
Joicepeno: 3a marepiamamu URL: https:/npu.gov.ua/static-objects/npu/sites/1/
zvit-npu-2025.pdf

3pocTaHHS KUIBKOCTI BHIAJKiB 3acTOCYBaHHS BOTHEMaJIbHOI 30poi
MOJIITIE0 TPAMO CHIBBIAHOCHTHCS 13 KUIBKICTIO BHIJIYYCHOI HENErajbHOI
30poi y HaceneHHs y 2023 poui mominis Brwiyumia noHax 5 000 oxuHHIE
BOTHENaJIBHOI 30poi Ta 1,8 MitH HaboiB.
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AHasi3 CTaTUCTUYHMX IMHAX CBIAYMTH, MiJ 9ac KOKHOro 12-ro 3aTpu-
MaHHS 32 MiJ03pOI0 y THKKOMY 3JIOYMHI IPaBOOXOPOHINI CTHKAOTHCS
3 HasIBHICTIO 30poi y IpaBONOPYIIHHKA.

Jis rambmioro po3yMiHHA CHUTYyalii BaKIUBO TOPIBHATH YKpalHCHKI
MIOKA3HUKH 3 €BPOICHCHKUMH Ta BUIUINTH aCMEKTH HaWOIIbIIOI IHTEHCHB-
HOCTI 3acTocyBaHHs 30poi BcepenuHi kpainu. IlopiBHSHHS 3 KpaiHamu €C
(ma 100 TuC. HaceIeHHS).

VYkpaiHa IeMOHCTpPY€e BHIILy YaCTOTY 3aCTOCYBaHHS 30poi, IO € IPIMUM
HACJIIIKOM BiffHH Ta HACHYEHOCT] PETiOHIB HEJIETaTIFHIM 030PO€HHSIM.

- VYkpaina (2023): ~ 1,1 Bunangku 3actocyBaHHs 30poi Ha 100 Tuc. Ha-
CEJICHHS.

- Himeyunna: ~ 0,15 BunazkiB (epeBaXxHO MPOTH arpeCUBHUX TBAPUH
a0 [uIst oTIepeKYBAILHHUX MTOCTPLIIB).

- IMonpma: ~ 0,08 Bumaakis.

- Bemuka bpuranis: < 0,02 (depe3 crermudiky — OLTBIIICTh TATPYITBHIX
HE HOCSITH BOTHETAJIbHY 30poto) [6].

[Noxasunk Ykpainm y 7-10 pa3iB BUIHH 32 cepeTHHOEBPONCHCHKUMH,
MPOTE BiH 3aJIMIIAETHCS B MEXax HOPMH JJIsI KpaiHu, Mo nepedyBae y craHi
30poiHOTO KOH(DIIKTY.

AHaii3 OmepaTHBHOI CHUTYyalii CBiMYUTH MpO Te, IO IHTEHCHUBHICTH
3aCTOCYBaHHSI BOTHENaJIbHOI 30poi B YKpaiHi CYTTEBO PIi3HUTHCS 3aJIEIKHO
BiJl OJU3BKOCTI IO 30HU OOHOBUX i Ta CHEIU(IKH perioHaIbHUX 3arpos3.
JleTanpHUN pO3MOILT 32 THITAMHU aKTUBHOCTI HaBeIeHO y Tabuwili 1.

Tabmums 1
IHTeHCHBHICTH BUKOPUCTAHHS 30p0i IPaBOOXOPOHUSIMH
. PiBenn
Perion . OcHoBHA NpUYMHA
AKTHBHOCTI
IMpudponrosi obnacti o 3aTpuMaHHS KOPUTYBAJILHUKIB,
- - Bucoxkuit
(XapkiBcbka, 3amopi3bka) JPT, po6oTa Ha GiOKIOCTaX.
.. iy 30utts aponis (Shahed), mopymren-
M. KuiB Ta ob6macts Cepenniit Ap ( . ), mopy
HSl KOMEHJAHTCHKOI TOJJMHH.
3axinHi perioHn Huspkuit [NepeBaxHO 60pOTHOA 3 KOHTpabaH-
JIOI0 Ta 3aTPUMaHHS 030pO€HHX
JIe3ePTHUPIB.

VY 2024 pomi cmocrepiraeTeesi HeOe3leYHA TCHJCHIIA: Yepe3 IMOCTiHHI
0o0CTpiny Ta 3arajJpHUN PiBEHb HANPYTH, IOPIT CHPUUHATTS MOCTPUIIB Y
HacelneHHs 3Hm3uBcs. Lle mpmsBeno mo toro, mo 12% mpaBonopyIIHUKIB
ITHOPYIOTH TOTIepeKyBanbHi mocTpimn B moBiTpa (y 2021 pomi meit
MoKasHUK OyB Ha piBHI 5%). lle 3Mymrye momimiro d9acTime CTpUIATH
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Oe3mocepelHbO «Ha ypakeHHs» (10 KiHIIBKaXx abo arperarax asTo),
1110 MiJABHILY€E PU3UKH ITOPAHECHb.

3rinno 3 omnutyBanHsMH 2024 poky, 48% rpomansH JOBIpSIOTH
Hanmominii. I{ikaBo, 1o B perioHax, Jie MOJIIisl 9acTille 3aCTOCOBYE 30pOr0
JUTS 3aXHCTy IMBUTPHUX (HANpUKIan, 30UTTA JAPOHIB abo 3aTpUMaHHS
MapojaepiB 'y npu(pOHTOBIH 30Hi), piBeHb MAOBIpH IO KOHKPETHHX
migpo3ainiB Ha 15-20% BUmNH, HIX Y THIOBHUX 00IaCTSX.

CydacHi TeHIEHMIIi CBiT4aTh MPO 3MEHIIEHHS YacTOTH 3aCTOCYBaHHSI
30poi Ta mepexin g0 OLTBII Oe3MeYHNX METOMIB BILIHBY.

[Moganbmuii pO3BUTOK B3a€EMOBITHOCHH HACENEHHs 3 IpaliBHUKAMHU
CHCTEMH MPABOOXOPOHHUX OPTaHiB Y IMHUTAHHIX BOJIOJIHHS Ta 3aCTOCYBaHHS
TaK 3BaHOI «IMBUIBHOI 30poi» Mae OyTH CIpSIMOBaHWA Ha IiJABHUINCHHS
npodeciiiHol MiATOTOBKM MpAlliBHUKIB, YAOCKOHAJCHHS 3aKOHOJABCTBA Ta
3MII[HEHHsI JOBIpH CYCHIJILCTBA JIO ITPABOOXOPOHIIB SK 3aXMCHHKIB IpaB,
cB00O/I Ta 3aKOHHUX IHTEPECIB JIFOUHY 1 TPOMAISTHAHA.

Ouinsank Odicy mpe3naeHTa HaroJIOCHB, III0 TapaHTyBaTH OE3MEKy Mae
edextuBHa poboTa MOMIIil Ta crencimyx06. BiH Takok 3BEepHYB yBary
Ha BUMAJKH, KOJIU JIIOJH 3 JO3BOJIOM Ha 30pOI0 KON 3JI0YMHH, 1 Ha3BaB L€
MUTAHHAM, SKe MOTpe0y€e OKPEMOTo aHami3y.

Haragaemo, ctanom Ha kBiTeHb 2026 poky B YKpaiHi odimifiHO 3apeec-
TPOBAHO IIOHAJ MIJBHOH OJIWHHUIL BOTHENaJbHOI 30poi Ta cnensaco0iB.
[Mlpu 1pOMYy BHIAIKIB BYMHEHHS 3JIOYMHIB 13 BHMKOPHUCTaHHSIM 30poi,
Ky BUJIABAJIU IMBUIBHUM IS OOOPOHH Ha IOYATKy MOBHOMAcCUITAOHOI'O
BTOpPTHEHH:, He 3adikcoBaHo [7].

Maitop 3CY Opiit KacesiHOB BooTie HaropogHoo 30poero 3 2014 poky
1 moaisge TOYKY 30py YuaiikiHa. «Bech el dvac, s BiuyBar BiJIOBi-
JATBHICTD, KOJH s 30epirato Imro 30poro i Homry 3 coOor. ToMy s YHHKAIO
Oiifok, CHigKylo 3a CO0OI0, CIIAKYIO 3a IIFOJbMH, SKi MEHE OTOUYYIOTh,
mo6 y MeHe He OyJlo HaBiTh OakaHHS 3aCTOCYBaTH ITf0 30poro. A axOu
s ONMMHUBCSA B Ti cHUTyamii, Komu OOXXEBUIBHHI CTPiNIEI[b pPO3CTPLIIOBAB
Jozei, s1 6u 6e3 CyMHiBIB 1110 30poto 3acTocyBas [8].

[pouec pedopmyBaHHSI MPaBOOXOPOHHOI CHCTEMH B YKpaiHi, 30Kpema
MOJiLii, Ma€ Ha MeTi He TUIbKH OHOBJICHHSI CTPYKTYpPH Ta (DyHKIIOHAILHUX
00OB’SI3KiB OpraHiB BHYTpIIIHIX CHpaB, aje i ajanTanilo J0 Cy4acHHX
BHMOT i cTaHiapriB. B

BaxnuBrM acnekToM LUX 3MIH € IHTerpaliss HOBITHIX TEXHOJIOTIH,
BIIOCKOHAJICHHSI NPOLIEAYP KOHTPOJIIO Ta MOHITOPHHIY, a TaKOX IIiJIBU-
meHHs npodeciitHoi miaroToBku kaapis. OnHIEIO 3 OCHOBHUX IieH pedopm
€ CTBOpEHHS e()eKTHBHOI CHCTEMH, 3/1aTHOI IIBUJKO 1 aeKBaTHO pearyBaTH
Ha BUKJIMKH Cy4YacHOTO CyCHiibcTBa. lle mependadae He JWIIe BIOCKOHA-
JICHHA TeXHIYHUX 3ac00iB 1 METOIiB poOOTH MOIIiIii, aje i po3poOKy HOBUX
CTpaTerii Ta TakTUK [UIA 3abe3rmedeHHs myOnigHoi Oesmeku. Bakmmeum
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€ TaKoX 3a0e3NeUeHHs] BUCOKMX CTaHIApTiB MpodeciiHOl €THKHU 1 BiAOBi-
JIANTBHOCTI, 1110 BUMAarae Biji TpaBOOXOPOHIIIB HE JIMIIE JOTPUMAaHHS 3aKOHY,
ajie i yBa)KHOT'O CTaBJICHHS JI0 IIPaB 1 CBOOO IpoMaIsiH.
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KPUMIHAJIbHO-IIPABOBUIA BUMIP KOJIABOPALIIMHOI
JISIIBHOCTI B YKPAITHI: BIJT ®IKCAIIIT IO BUPOKY

IMucbmencbkmit €Bren OsekcaHApPoOBHY
O0OKMOp OPUOUHHUX HAYK, npoghecop,
npopexmop 3 HayKo8oi pobomu
3BO «Yuisepcumem Kopons /lanunay
M. Isano-@Ppankiscok, Ykpaina

SIkoro € peanbHa eEeKTUBHICTH KPUMIHAJIBHO-NIPABOBOI MPOTHIII KoJa-
OopariifHiil JiSUIBHOCTI, SKIIO PO3MIAATH 1€ HHUTaHHA Kpi3h HPU3MY
KITFOYOBUX KUTHKICHUX ITOKA3HHUKIB CIIYOI 1 Cy/IOBOI MpakTHKU? Binmosink
Ha I NMUTAaHHS MOXKHA OTPUMATH 4Yepe3 JOCHIPKCHHS IUX MOKa3HHUKIB
3a mepiog 2022 p. — 2025 p. HA OCHOBiI CTAaTHCTUYHUX IaHHWX OpPTaHiB
KPUMIiHAJIBHOI IOCTHIII IPO Ppe3yiabTaTH IOCYAOBOTO PO3CIiTyBaHHS Ta
BHPOKH, IO Ha0padW 3aKOHHY CHIIy 3a BYMHEHHS KoJlaboparliiiHoi
JSUTBHOCTI SIK TIPaBONOPYIIEHH:, iepeadadeHoro cr. 111-1 Kpuminansaoro
kozxekcy Ykpainu (mani — KK) [1; 2; 3; 4].

Junamixa eusenenns xoaabopayiunoi OdisibHocmi. Y KPUMIHATBHOMY
3aKOHO/IaBCTBI YKpaiHM yTBOPUIIACS CHCTEMa KPUMIHAIBHO-TIPAaBOBUX HOPM
PO  BIJNOBINANBHICT 33 3pagHHIBKY TOBemiHKY. CriBBiJHOILIECHHS
BIJINOBITHUX CKJIAJiB 3JIOYMHIB BHU3HAYAETHCS I€papxi€r, Nie IeprKaBHA
spaga (ct. 111 KK) € 3aranpHOIO (pPOIOBOIO) HOPMOIO, a MOCOOHUIITBO
nepxasi-arpecopy (ct. 111-2 KK) ta xomabopariiina gisuteHicts (ct. 111-1
KK) - cmemiampauMmu 1momo Hel. bimemiicte ¢opMm  komaboparliftHOi
nisutbHOCTI (4. 1 — 9. 6 c1. 111-1 KK) HaTOMiCTh YTBOPIOIOTH IPUBiIEHOBaHI
BUN Jiep>KaBHOI 3paau. [TocoOHMITBO neprkaBi-arpecopy IpH IbOMY 4acTo
BCTYTIA€ Y KOJTI3i0 3 HOPMOIO PO KoJIabopaliitHy AisIbHICTS [5, ¢. 335].

AHami3 [aHUX MIOAO peecTpamii KpUMIHATBHUX MPaBONOPYIICHB,
MOB’sI3aHUX 13 3PaHUILKOI0 MOBEMiHKOM, 3a 2022-2025 pp., mae 3mory
c(hOpMyJTIOBaTH HHU3KY NPHUHIMIIOBUX CIIOCTEPEKEHb LIOA0 CTPYKTYpU Ta
JMUHAMIKK 11i€i KaTteropil mpoBamkeHb. [IpOTIroM aHaai30BaHOTO MEPIOLy
ct. 111-1 KK 3amumaerbest 6e3yMOBHO HAWTIONTHPEHINIOKO TiICTABOIO PEeEC-
Tpauii cepell TpbOX AOCIIKyBaHMX HOpM. IluroMa Bara konabopariiHoi
JUSUTBHOCTI Yy CTPYKTYPl 3apEeecTpOBaHMX 3paJHHULBKUX IIPABONOPYLIEHb
cTaOLIPHO TIepeBaka€ Ta KOJMMBAETHCSA B miama3oHi 60 — 64%. BogHowac
KUTBKiCTh mpoBampkeHb 3a cT. 111-1 KK ckopormmacs 3 3 851 y 2022 p.
o 1 714 y 2025 p. — ToOTO BIBiYI MEHIIIE 32 YOTHPH POKH.

Cman npumseHeHHs 00 KpUMIHANBHOL 8i0N08i0anvHOCmi 3a Koiabopa-
yiuny OisanbHicms. 3a aHamizoBaHWil mepion i3 11 192 o6mikoBaHHX

310



npoBapkenb 3a cr. 111-1 KK nino3py Oyno nosinomieno y 4 262 Bunankax,
o cTaHoBUTH 38,1% BiJ 3araJbHOrO MAacHBY. BUTBIN HIXK WICTH i3 JeCITH
3apeECTPOBAHMX IIPOB/DKEHb TaKk 1 HE JIOCATAalOTh  KPUMiHAJIBHOT
BiJINIOBiAIGHOCTI HABiTh Y IOYATKOBIH 11 popmi.

3axkpumms KpuMinanbHUX Npoeaoddicenb 3a Gaxmamu Koaabopayitinoi
disinbHocmi Ha cmaodii 00cy008020 po3caioyeants. BUBUCHHS NaHWX MO0
OUHAMIKE ~ 3aKpUTTS ~ KPUMIHaJBbHUX  TPOBA[KEHbP 32  (aKkTamu
KOJTabopamiiHOi JisSUTbHOCTI Ha CTajii JOCYIOBOTO PO3CIiAyBaHHS A€ 3MOTY
BCTAaHOBUTH, IO 3a Bech YOTHpupiuHMHA mepiox i3 11 192 oGmikoBaHMX
npoBapkeHb 3a cT. 111-1 KK opranu nocyZoBOro po3ciiiiyBaHHs 3aKpUIId
272, mo cTaHoBUTHL Jume 2,5% Bix 3arajbHOi KigbkocTi. Haibinemr
MIOKa30BOIO € He a0COMIOTHA KUTBbKICTh 3aKPUTUX IPOBA/KEHB, a 11 JMHAMIKA.
Y 2022 p. 3akpuro 203 nposamkenHs (5% Bix obmikoBaHux), y 2023 p. —
48 (1,5%), y 2024 p. — 16 (0,6%), y 2025 p. — mumre 5 (0,3%). [IpoTsrom
YOTHPBOX POKIB KIJIBKICTh 3aKPUTHX IPOBA/DKEHb CKOpoTmiacs B 41 pa3 —
3203 no 5.

Cman cxepyganHs 00 cy0y KPUMIHALbHUX NPOBAONCEHb NPO KOAAOO-
payiiny disnvHicme. 3a aHATI30BaHUH Tepiox i3 4 262 mpoBaHKEHb, y SKUX
ocobi Oymo MOBimOMIIEHO TMpO MiHO3pY, A0 Cydoy ckepoBaHo 2 981,
mo craHoBUTh 69,9% Bin ix 3arampHOi KimbKoCTi. Lleil moka3HHK € mpuH-
LIMIIOBO BHUILIMM, HDK piBeHb TpaHcdopmanii peectpauiil y minodpu (39%).
OTxe, ocoba, sIKii MOBIIOMIIEHO PO Mif03pYy y BYMHEHHI KojabopaiiitHol
TSTBHOCTI, 3 IMOBipHicTIO Maiixke 70% mocTae mepen cyaoM. B abcomoT-
HOMY BHUPQXEHHI KUIBKICTh CKEpOBaHHX [0 CYAy IpOBaJDKEHb 3a3Halla
3HAYHHUX KOJHMBaHb: 3pocTaHHs 3 620 y 2022 p. no 984 y 2023 p. (+59%),
noMmipHe 3HIWKeHHS 10 854 y 2024 p. (-13%) Ta Oinpm icrotHe — 10 523
y 2025 p. (-39%). 3umwkenns 2025 p. BapTO pO3MIAATH SIK HACIITOK
CKOpOYEHHS KUTBKOCTI TOBIIOMJICHB PO MiO3py B TOMY CaMoOMy pOII
(719 mpotu 1 148 y 2024 p.).

Pesynomamu cy006020 po3enady KpuMiHanbHux cnpagé npo Koaabopa-
yiuny Oianenicmes. 3a 2022 — 2025 pp. cyam 3arajJoM pO3TILIHYIH
2 346 cripaB npo konabopauiiiHy IisUTbHICTB, 3 IKUX 3acymkeHo 2 301 ocoly
(98%), Bumpasaano 1 ocoby (0,04%), 3akpuro mposamkens — 44 (1,9%),
3 skuxX y 11 Bumamkax y 3B’s3Ky 31 CMEpTIO NPaBOMOPYIIHUKA 1 JIMIIE
B OJHOMY 3 OIJIIIy HA BIJICYTHICTh TMOMii, CKIany KpUMIHAIBHOTO
MIPaBOIIOPYIIEHHS YU HEI0BECHICTh OOBHHYBaYEHHS.

Taka cTpyKTypa CyZOBHX DillleHb € XapaKTEpPHOIO JJIsl KaTeropii crpas
PO 3JI0YMHM MNPOTH HaliOHANBHOI OE3leKH B yMOBax BOEHHOTO CTaHy
1 BimoOpaxkae 3arajgbHy TEHICHIIO 10 HHU3BKOTO pIiBHSA BHUIIPaBAaHb
y KpUMIiHQJIBHIH focTUI] YKpaiHH.

Junamika aOCOMIOTHOI KUTBKOCTI 3aCyMKEHb IEMOHCTPYE IIOCIITOBHE
i 3HauHe 3poctaHHA Mix 2022 Ta 2024 pp. Ta € Oe3mpereneHTHUM
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3a TeMIIaMH — MaiKe IT’ATHpa3oBUM 3a JaBa pokd. OmHaK 3icTaBICHHS
KIJIBKOCTI  3aCyJDKEHHX 13 TIEPBICHO OOJIIKOBYBaHUMH IPOBAJUKEHHIMHU
3a cr.111-1 KK mnokasye, mo 3arajioM 3a YOTHPH POKH 3aCy/DKEHO
2 301 ocoby 3 11 192 ob6nikoBaHUX MPOBAIKEHB, IO CTAaHOBUTH 20,6%.

Peanizayis  kpuminanenoi  8ionosioanvHocmi w000  KOIAOOPAHMIE.
AHami3 [aHWX CTOCOBHO peai3amlii KpUMIHAJBHOI BiNIMOBiNANBHOCTI
3a KOIabopamiiHy OisUTEHICTD KPi3b IPU3MY CITiBBITHOMIEHHS M KiTBKICTIO
3aCyIKEHHUX 0Ci0, KITBKICTIO 0Ci0, SIKUM IMPU3HAYEHO MOKapaHHS, Ta Kilb-
KicTIO 0ci0, 3BUTPHEHHX BiJl TOKapaHHS, IEMOHCTpYe, mo 3 2 301 ocobu,
3acymkenoi 3a cr. 111-1 KK, mokapanHs mnpusnadeno 2 205 (96%),
Toni sik 96 oci6 (4%) 3BinbHEHO Bij TMokapaHHs. [Ipu 1BOMY Maiike BCi
3 HAX (95 3 96 oci0) Oynu 3BiUIbHEeHI Big BiAOyBaHHS ITOKapaHHS
3 BUNPOOYBaHHSAM. 3a BeCh NEpioj, IO BHUBYABCS, yCHOTO INOJO OJHI€T
ocobu (2024 p.) Oyno 3acTOCOBAHO TPHMYCOBI 3aXOIU MEIAHYHOTO
XapakxTepy.

JluHamika MOKa3HUKa 3BUTBHEHB BiJl TOKapaHHS AEMOHCTPYE XapaKTepHY
TpaekTopito: 'y 2022 p. — 4,0%, y 2023 p. — 2,4%, y 2024 p. — 4,7%,
y 2025 p. — 4,8%. B abcomoTHOMY BHMpaK€HHI KUIBKICTh 3BUIBHEHBb
BiJ MMOKapaHHs 3pocTayia pisHUMH Temmamu: 3 7'y 2022 p. mo 12 y 2023 p.,
motiM 10 38 y 2024 p. ta mo 39 y 2025 p.

[TokazoBUM € 3icTaBlieHHS! LLOTO MOKAa3HUKA 13 3arajbHOK MPaKTHKOO
3BUTPHEHHsI BiJl TOKapaHHsS B CHCTEMI KPUMIHAIBHOI IOCTHLIT YKpaiHH.
3aranbpHa KUTBKICTh OCi0, 3BUIPHEHHX BiJl ITOKapaHHS 3a BCl KpUMIHAJBHI
IpaBoNOpyIIeHHs, ctaHoBuna 21 077 y 2022 p., 28 892 y 2023 p., 22 228
y 2024 p. ta 16 559 y 2025 p. — i JEMOHCTPYE CTIHKY 3HIKYBAIbHY
tennennito: —23% y 2024 p. ta —25% y 2025 p. HaTtomicTh KiTBKiCTB
3BITLHEHP BiJ| MOKapaHHS KoJaOOpaHTiB 3a TOH caMuil Imepiog 3pocraia
(37 1o 39 ocib, TobTo y 5,6 pa3is).

[onmo mokapans, To 3a 2022-2025 pp. CHOCTEpITaeThCS TaKa CUTYAIIis:
1) noBiune mo36aBiCHHSA BOJI, mepexbaueHe camkmiero 4. 8 cr. 111-1 KK,
Oyno mpusHayeno jmmie aBigi (2022 p., 2025 p.).; 2) moz0aBieHHS BOIi
Ha TICBHUH CTpOK, mependaueHe caskmismMa 4. 3 — u. 8 cr. 111-1 KK,
npusHayanocsi 1 377 pasiB (62% Bia 3aranbHOi KUTBKOCTI NPH3HAYEHHX
mokapanb); 3) mrpad, mnependadenuii cakiiero 4.4 cr. 111-1 KK,
3acTocoBaHo 58 pasiB (3%); 4) BunpaBHi poOOTH Ta apellT SK MOKapaHHs,
aKi nepenbaveni cankuiero 4. 3 cr. 111-1 KK, npusnavanucs nume tpudi.
V pemri Bunaaki (cankuii 4. 1 — 4. 2 cr. 111-1 KK) 1o 3acymkeHnx
3a KonaOopaliifHy MisSUTBHICTH 3aCTOCOBYBAJIOCS TI030aBJIICHHS IIpaBa
00iiiMaTH HeBHI mocaay ado 3aliMaTHCs EBHOIO MISUILHICTIO.

[IpoBeneHe AOCHIIKEHHS KUTBKICHUX TOKa3HUKIB CIIT90i 1 CyIOBOI
MpaKTUKH y CIpaBax Npo KomabopamidHy naisubHicTs (cT. 111-1 KK
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VYxpainn) 3a nepiog 2022-2025 pokiB nmae 3Mory chopMyJIIOBaTH Taki
BHCHOBKH.

1. Jlunamika peecrparii npoBaukens 3a cr. 111-1 KK 3acBiguye criliky
HU3XIMHY TEHICHIIIIO: CKOPOYEHHS MOKa3HWKa BABiUi — 3 3 851 mpoBax-
xkeHHS y 2022 p. mo 1 714 y 2025 p. — mpu 30epeKeHHI MUTOMOI Bard
KOJTA0OpamiiHOi MisUTPHOCTI B CTPYKTYpIi 3pagHUAIBKUX IemikTiB (cT. 111 —
ct. 111-2 KK) Ha piBHi 60 — 64%. BinOyBaeThcsi MOCTyIIOBE BHUCPIAHHS
MEPBUHHOTO MAacCHBY BHSIBIEHHX IIPAaBONOPYIIEHb, BUMHEHHUX Ha I10YaT-
KOBOMY €Tami IIOBHOMAacCIITaOHOTO BTOPTHEHHS JEpKaBH-arpecopa
B YKpaiHy.

2. PiBeHb nepeTBOPEHHS 3apEECTPOBAHUX MPOBAKEHD Y TOBIIOMIICHHS
po Mifo3py (MPUTSATHEHHS 10 KPUMiHAJIBHOI BiJIIOBINAIILHOCTI) CTAHOBHUTH
qmie 38%, ToOTO MPHOIU3HO INICTh 3 AECSATH OOJIIKOBAHMX IPOBA/KEHB
HE JIOCSTAIOTh HABITH MOYATKOBOI CTAJil KPUMIHANBHOI BiNIMOBINATBHOCTI.
3-MoMiXK IHIIOTO TAaKWH IMOKa3HWK CHTHAJI3ye€ TPO HASBHICTh IEBHHUX
MEPEIIKO]] Ha JOCYIOBOMY €Talli — IepeayciM 00’ €KTHBHOI CKIIaJHOCTI
JTIOKa3yBaHHS KOJaOopamiifHoi MOBEIiHKHA B yMOBaX akTHBHOI (pa3u BiffHH,
1110 BOAHOYAC B OCTAHHI POKH HE CYMPOBOMXKYETHCS 3HAYHUMH MacIITabaMu
JICOKyTaIlii 3aX0IUIEHO{ BOPOTOM TEPUTOPIi.

3. Tloka3HHMK 3aKpHUTTA NPOBaKEHb HA CTaAil JOCYIOBOTO PO3CIimy-
BaHHs € MiHIManbHUM (2,5% 3a Bech mepioj) i BUSIBISIE PI3KO BHPAKEHY
TEHJICHIIII0 JI0 3HW)KEHHsI (CKOpodeHHs BinOynocs y 41 pa3). Lis curyanis
moTpedye A0AaTKOBOTO HOCIIIKESHHS.

4. Tloka3HUK «Iio3pa — OOBMHYBAYEHHS» € 3HAYHO BHIIMM 3a MOKa3-
HUK «peecTparis — migo3pa» 1 craHoBUTH 70%, IO MOXKE CBIIYUTH
PO JOCTAaTHHO BUCOKHH PiBEHb MPOLIECYaLHOT BIIEBHEHOCTI IIPH yXBaJIeHH1
pilIeHs PO MOBIMOMIICHHS PO MiA03PY Ta iX 00TpyHTOBAHOCTI.

5. CrpyKTypa CyAOBHX pillleHb € IPOMOBHCTOIO: PiBEHb 3aCy/KEHb
csirae 98% Bin PO3TISIHYTHX CHpaB, TOAI SK MMMTOMA Bara BUIIPABIYBAJILHUX
BUPOKIB € CTAaTUCTUYHO He3Hauymoo (MeHie 1%). Taka Mozaens € 3aramom
XapaKTEepHOIO JJs 3J0YMHIB TPOTH HAMiOHAJIBHOI OE3MeKH B yMOBax
BOEHHOTO CTaHy.

6. CrpykTypa Npu3HaYeHUX IOKapaHb NEMOHCTPYE IOMIHYBaHHs TO-
30aBJICHHS BOJII Ha TICBHUIA CTPOK, a JOBIYHE 1030aBJICHHS BOJIi 3aCTOCOBAHO
JUIIE JBIYi 3a BeCh aHaimi3oBaHWi mepioa. Taka cHTyallis JEMOHCTPYE
penpecuBHy (y CyTO IOPHIMYHOMY 3HAYEHHI) BIAMOBIAb JepXKaBH
Ha BUKJIMKH BOEHHOTO CTaHy, III0 HacaMIepe]] IPYHTY€EThCS Ha XapaKTepHUX
0COOIMBOCTSX TIEHATI3aMI{ KOTabopamiiHol disITEHOCTI.

7. Yactka oci0, 3BITPHEHUX Bix mokapaHHs (4%), € BITHOCHO CTaJO0,
OIHAaK B aOCOJIOTHOMY BHpPa)X€HHI 3pPOCTAa€ Ha TJi 3araJbHOCHCTEMHOTO
CKOpOYEHHSI 3BUIFHEHP BiJ] MOKapaHHS y KpUMiHANBHIN focTumii YkpaiHu.
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Ile Moxe BKa3yBaTH Ha ITOCTYIOBE ITOM’SIKIIEHHS CyJOBOi pempecii mozao
OKpEMHX KaTeropii KoinabopaHTiB, MOTPeOyI0YN OKPEMOT'0 BUBYCHHS.

8. KpumiHanbpHO-TIpaBOBa MPOTHAIS KOJTaOOpaliiHii JisIbHOCTI Xapak-
TEPHU3YETHCS BHCOKOI PE3yIBTATUBHICTIO Ha (PIHATBHHUX CTATisX KpUMi-
HaJIbHOTO MPOBA/DKEHHS 32 YMOBH IOJOJAHHS ITOYAaTKOBUX Oap’€piB MpH-
TATHEHHS 110 BiAMOBimambHOCTI. CYKYIHICT MPOaHANi30BaHUX ITOKA3HUKIB
CBIUUTH NPO HASBHICTH iCTOTHOTO CTPYKTYPHOTO PO3PHUBY MIX CTamisiMU
peectpaii, J0CyIOBOTO PO3CIIAYBaHHS Ta CyJOBOTO PO3MIIAAY, L0 3HIKYE
3aranbHy — pe3yJbTATUBHICTh  BiANOBIZHOTO  KPHMiHAIBHO-TIPABOBOTO
MeXaHi3My. 3a TaKMX YMOB HOro peanbHa €(EeKTHBHICTh 3aJHMIIAETHCS
CTPYKTYPHO OOMEKEHOI0, III0 CHTHAJI3Y€ IMPO HEOOXIJHICTh CHCTEMHOTO
BIIOCKOHAJICHHS SIK HOPMAaTUBHOTO PETYIIOBAHHS, TaK 1 MPAKTHKH MpPaBO3a-
CTOCYBaHH# y LiH cdepi.
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OCOBJIMBOCTI TPOBEJEHHS OBIHIYKY
1] YAC AIi BOEHHOI'O CTAHY

ITonoBn4 Mupociaap BikropoBuu
ooxmop ¢inocogii (PhD), doyenm,
acucmenm xageopu KpUMIHATbHO20 NPABaA IOPUOULHO20 aKyibmenty,
Yepniseyvkuil Hayionanvru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

OOIIyK y KpUMIHATEHOMY TIPOIIECi € OJHIEI0 3 HAMBAXIIUBIIINX CIITIHX
i, CIpAMOBaHHX Ha OTPMMAHHs JOKa30Boi imQopmanii. Moro cyraicTs
nojsra€ |y  INPUMYCOBOMY  JOCTI/UKEHHI  NIPUMILIEHb, TEPHUTOPIMH,
TPAHCHOPTHUX 3aCO0iB YU OCOOM 3 METOI BUSBICHHS JIOKa3iB, 3HapsIb
3J0YMHY, MaifHa, 3700yTOro TPOTHIPABHUM IUIIXOM, a TaKOX
BCTaHOBJICHHS MiCIIe3HAXOKEHHS PO3IIYKYBaHUX 0Ci0. OCKUTBKY IS CITida
Il TIOB’s3aHAa 3 TPOHUKHEHHSM Y JKUTIO YM IHINE BOJIOJMIHHS, BOHA
CTaHOBHTb ICTOTHE BTPYYaHHS Yy NpPUBATHE OJKUTTA, IO 3YMOBIIOE
HEOOXiTHICTh CYIOBOTO KOHTPOJIO, OOIPYHTOBAaHOCTI Ta JOTPUMAHHS
nporecyanbHux rapantiid. Bigmosigno mo cr. 234 KIIK VYkpainu, oOrryk
MIPOBOJINTHCS 3 METOIO BHSBJICHHS Ta (ikcauii BizomMocTeil nmpo oOcTaBHHU
BYMHEHHS KPHMIHAJIBHOTO TIPABOIOPYIICHHS, BIANIYKaHHS 3HApPSAIL
KPUMIHQJBHOTO IIpaBoOIOpyHIeHHs abo MaiiHa, ske Oyno 3m00yTe
y pe3ynbTari HOro BYMHEHHS, a TaKO)XK BCTAHOBJIEHHS MiCLI€3HaXOKEHHS
posmrykyBaHux oci6 [1]. YV xpuminamictHmi oOIIyKH KiIacu(iKylOTh
32 PI3HUMH KPHUTEPisIMA: TICPBHHHI Ta TONATKOBI, OMWHOYHI Ta TPYMOBI,
a TakoX 3a 00’€KTaMH — TPUMIMICHHS, TPAHCIOPTHI 3aco0W, IUITHKA
MICLIEBOCTI UM OCOOM.

EdexTnBHICTh 00IIYyKYy 3HAYHOIO MIpOIO 3aJISKUTh BiJ SAKICHOI Iiaro-
TOBKH, fKa BKJIIOYAE aHANI3 MaTepiasliB MPOBaHKEHHS, 30ip Opi€HTYIOYOI
iHpopMmarllii, BH3HAUEHHS CKJIaJy YyYacHHKIB, IUJIaHyBaHHS TaKTHKH,
MIITOTOBKY TEXHIYHMX 3ac00iB Ta OTPHUMAaHHS YXBIM CIIIYOTO CYJII.
Y HEBIAKNTAIHUX BHIAJKaX 3aKOH JOIMYyCKae MPOBEIACHHSA OOmyKy 0e3
MONIEPEIHBOTO  PILIEHHS CyAy, aje 3 O0OB’S3KOBUM IIOJAANBIIAM HOTO
y3akoHeHHsIM. PoOoumii eram ckiajgaeTbcs 3 TPbOX CTaJiil: MONEpeaHboi,
KOJIY 3a0€31e4y€eThCsl PaNTOBICTh 1 pe] IBJISEThCS YXBaja Cyy; OIJIs0BO1,
o nependadae 03HAMOMIICHHS 3 0OCTAHOBKOIO Ta PO3MOIiN 000B’sI3KiB; Ta
JeTaNbHOI, fKa MOJArae y Oe3MoCepeJHhOMY IOLIYKY i3 3aCTOCYBaHHSIM
Pi3HUX TaKTHYHUX MpuifoMmiB. TakTHKa MPOBENCHHS 3aJCKUTh BiJ 00’ €KTa:
Yy TpaHCIOPTHHX 3aco0ax MOCHiIKYIOTbCS KOHCTPYKTHBHI €JIEeMEHTH Ta
MIPUXOBaHi OPOXKHUHH, ¥ PUMIMIEHHIX — JOITOMIDKHI KIMHATH Ta CXOBHUIIIA,
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Ha MICIEBOCTI — TEpHUTOpIs TMOAUIAETHCS HA IUITHKH JUIi CHCTEMHOTO
OISy, a IPH OOUIyKy 0coOHM 0co0iMBa yBara MPHIUIIETHCS TOTPUMAaHHIO
BUMOI' IIOJI0O HEJOTOPKAHHOCTI Ta TakTOBHOCTI. Pesynpratn oO0mIyKy
(DIKCYIOTBCS Y TIPOTOKOII, SIKMH CKIANAETHCA y BOX NMPUMIPHHUKAX, OJUH
3 AKHX BPYYa€ThCSl 0Cc0o0i, y sKoi mpoBoamBcsi oOmIyk. OOOB’SI3KOBHM
€ 3aCTOCYBaHHsS TEXHIYHHX 3aco0iB (pikcallii — aymio- Ta BiIeo3ammucy,
a TakoX JOJATKOBUX MarepiaiiB, IO IATBEPIKYIOTh pe3yJIbTaTH.
I1e 3abe3nedye 10Ka30BY CHIIy OTPHMAaHHX AAHUX Ta FapaHTYE MOXIUBICTh
MepeBipKy 3aKOHHOCTI POBEAeHOI aii [2].

Uumano HayKOBLIB JOCIIDKYBaJdH JaHEe MUTAaHHSI, BBAKAEMO 3a HE0O-
ximHe BigsHauutH JlurBuuenka O.I., Jlityma O.0. Ta JlicoiiBana SI.M.,
SK1 JTOCHI/PKYBaIN MPOBEJCHHS OOLIYKY B YMOBaX BOEHHOTO CTaHy Ta THX
3aKOHOJIaBUMX HOBEJI, sIKi OyJIM 3arpoBaDKeH] 1uis 3a0e3neyeHHs e()eKTHB-
HOCTI JIOCYIIOBOTO pPO3CIiyBaHHA B OCOONMBHX 0OCTaBHHaX. ABTOpPHU
HaroJomyTh, IOI0 BOEHHHH CTaH CYTTEBO BIUIMHYB Ha MpOLECyalbHY
periaMeHTamilo oO0myKy, amke oOMexeHe (YHKIIOHYBaHHA CyIIOBOI
CHCTEMH Ta HEOOXIJHICTH ONEPAaTHBHOTO PearyBaHHs Ha 370YMHH 3yMOBHIN
PO3IIMPEHHS] MOBHOBA)XEHb MPOKYpPOpa, SIKMH Yy NMEBHUX BHIIAJIKaX MOXKE
CaMOCTIIfHO CaHKIIOHYBaTH TPOBEICHHS OOIIyKy Oe3 yXBalH CIiITI0TO
cynmi. Y crarTi IeTambHO PO3TIIOAa0ThCs MPOOJIEMHI aCIeKTH TaKUX 3MiH:
MOXIIMBICTh TPOBEJIEHHs OOWIYKY y HIYHWII 4ac 0e3 KpuTepito HeBij-
KJIaJHOCTI, BIATEpMIHYBaHHS CKJIQJIaHHS MPOTOKOJY A0 72 TOIOMH, HEYIT-
KICTh BHM3HAu€HHs OOCTaBUH «00 €KTHBHOI HEMOXJIMBOCTI» 3BEPHEHHS
0 Cyny. ABTOpM MIiIKPECITIOIOTh, IO XOYa IIi HOBEIHM CHpPSIMOBaHI
Ha 3a0e3MeueHHs] NIBUKOCTI Ta e()eKTUBHOCTI CIIIYMX AiH, BOHW BOJHOYAC
CTBODIOIOTh PH3HMKH MOPYIIECHHS KOHCTHTYIIMHUX TapaHTiiH HeIOTOpKaH-
HOCTI JKUTJa Ta TpaBa Ha 3axHcT. Y poOOTI MpPOMOHYEThCS 3aMPOBATUTH
YiTKI MEXaHi3MH CYIOBOTO KOHTPOJIIO post factum, yTOUYHHTH 3aKOHO/IABYE
BU3HAYCHHS MIJACTaB Ui NPOBEJCHHS OONIYKy B HIYHMH dYac, a TakKOX
YAOCKOHAINTH TOPAIOK (ikcamii pe3yibpTaTiB i3 BUKOPUCTAHHAM CYYaCHUX
TEXHIYHHUX 3ac00iB, JaHI MPOIMO3UIIi] JOCUTH BIYYHi, i 3 HUMH HE MOXKIIHBO
HE TIOTOAUTHUCH [3].

3rigno 3i crarreto 615 KITK Vkpainu, y Bunaakax, KOJdu CIiq4uil Cyais
HEe MOJXKe 3[IIIICHIOBaTH CBOI MMOBHOBAYKEHHSI, JO3BIJ HA ITPOBEJCHHS OOIIYKY
Moke Hagatu mpokypop [1]. Lle momoxxeHHsI CYyTTEBO 3MIHIOE OaimaHC Mik
CYJOBUM KOHTpOJIEM 1 omneparuBHicTIO ciimuux nAiid. Kpim Ttoro, momyc-
Ka€eTbCs MPOBEEHHS OOIIYKY Yy HiYHMI 4ac Oe3 00OB’S3KOBOTO KPHTEPitO
HEBIJIKIIAIIHOCTI, a TAKOXK BIATEPMiHYBaHHS CKJIQJIaHHS IPOTOKOIY 110 72 To-
nH. Taki HOBeNH CcIIpsAMOBaHi Ha 3a0e3nedeHHs e(peKTUBHOCTI PO3CITiTyBaHb,
MIPOTE BOJHOYAC CTBOPIOIOTH PU3UKH MOPYIIEHHS KOHCTUTYIHHNUX TapaHTiil
HEJIOTOPKAHHOCTI XKWTJIA Ta TIpaBa Ha 3aXHUCT.
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TakuM 4rHOM, OOIIYK Y KpUMIHAJIBHOMY TPOLECI € OJHIEIO 3 KIIIOYOBHX
CIIAYUX JiH, CHpSAMOBAaHMX HA OTPUMaHHA JIOKa3iB Ta BCTaHOBJICHHS
00CTaBMH KPHMiHAJbHOTO NPABONOPYIICHHS. B yMOBax BOEHHOTo cTaHy
Horo mpoBeneHHS HaOyBae OCOOJMBOrO 3HA4YCHHs, ake OOMEXeHe
(hYHKITIOHYBaHHS CyIOBOI CHCTEMH Ta IMiABHUINEHI O€3EKOBI pU3UKH 3YMOB-
JIIOIOTH HEOOXIIHICTH ONEpaTHBHOTO pearyBaHHsS. 3aKOHOAABEIlb, BPaxOBY-
1049l IIi 00CTaBHHH, IepeadadynB HU3KY IPOIECYaIbHUX 3MiH, SKi CTOCY-
IOTBCSI TIOPSIKY CaHKIIOHYBaHHA Ta NPOBEAeHHA oOmryky. OcoOnmBicTiO
NpoBeNeHHs OOIIYKy y BOEHHHH Yac € pO3MIMPEHHsS NOBHOBAXXEHb OPraHiB
JIOCYIOBOT'O PO3CITiIyBaHHs, IO J03BOJISE IIBUIIIC OTPUMYBATH HEOOXIIHI
nmoka3d. BomgHowac 1me moTpeOye diTKOI peryiaMeHTallii Ta J0JaTKOBHX
NpoLeCyaIbHUX rapaHTiii. HaykoBmi Ta mNpakTUKH HarojouIyloTh Ha
HEOOXITHOCTI 3alpOBaKEHHSI CYJ0BOTO KOHTpouto post factum, sxuii Ou
JIO3BOJISIB TIEPEBIPATH 3aKOHHICTH PillleHb NMPOKypopa. TakoXk BasKIIMBHM €
HOPMAaTHBHE YTOYHCHHS MOHATTSA «00 €KTUBHOI HEMOXKJIMBOCTI» 3BEpHECHHS
JI0 Cyny, aJpKe HOTro HEeUiTKiCTh MOXKe NMPU3BECTH IO 3JI0BXUBaHb. [IpakTHka
MPOBECHHS OOMIYKIB y BOEHHWH Yac CBITYHUTH MPO MOTPeOYy Yy BIOCKO-
HaneHHl nopsaky (ikcaiii pe3ysnbrariB. Bukopucranns ayaio- Ta Bineosa-
MUCY, CNEKTPOHHUX TOKYMEHTIB, cXxeM Ta (oTo Mae ctath 00OB’SI3KOBHUM
€JIEMEHTOM, 1[I0 FAPAaHTy€e JOKa30BY CHIIy OTPHMaHHX MaTepiaiiB Ta 3aXUCT
NpaB Y4aCHUKIB IPOLIECY.
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IOPUINYHA BUSHAYEHICTb KPUMIHAJIBHOI'O 3AKOHY:
TPAHC®OPMAIIA HOPMATUBHUX MEK B YMOBAX
IMPABOBOI'O PEXKUMY BOEHHOI'O CTAHY

ITonoenu Osiena BacuitiBHa
KaHOuOam 1opuoudHUX Hayx, OoyeHm,
Jdoyenm Kagedpu 3a2anbHOMeopemMULHOL OPUCHPYOeHYii ma npas To0UHU
Yepuiseyvkutl incmumym «Ooecvka 10puoudna akaoemisy
M. Yepnisyi, Yxpaina

VY cydacHiif MpaBoBii JOKTPUHI IOpUANYHA BU3HAYCHICTD PO3IIISIAETHCS
He SK CyTO TEXHIKO-IOpMAWYHA BHMOTa JI0 TEKCTY 3aKOHY, a sIK 0a3oBHil
MIPAaBOBUI NPHHIMII, IO OXOIUTIOE IMepen0adyBaHIiCTh MPABOBOTO PETYIIIO-
BaHHS, CTaOUIBHICTH IPABOBOTO CTATYCY OCOOM, YITKICTh HOPMATHBHUX IIPH-
muciB Ta oOMeXeHHs aucKpemii mpasosactocyBada. B.O. Ilamkpartoa
0OTPYHTOBYE, IO OCHOBY I[FOT'O MPHUHIMITY CTAHOBUTH MOXKIUBICTH 0COOM
IUTaHyBAaTH CBOIO TIOBEIIHKY, YCBIIOMIIIOIOUH ii mpaBoBi Hacmigku [1, c. 25].
Jns xkpuMiHATBHOTO TpaBa Iie Mae (yHIAMEHTAIbHE 3HAUYEHHS, OCKLIBKH
caMme TYT MPOXOJUTh MeXa MK THM, IO HE 3a00pOHEHO — I03BOJICHUM,
1 TAKUM, 1110 HE JI03BOJICHO — 3a00POHCHUM.

VY nocHiDKEHHSX SIKOCTI 3aKOHY FOPHIIMYHA BH3HAUEHICTh TPaHIiHHO
PO3IIISIAETHCS K OAMH 13 ii kpuTepiiB. JI.M. JleriH migxpeciioe, o 3aKoH
MOBUHEH HE JIMIIE MaTH HalexHy (opMy, ane i 3abesredyBaTH peanbHe
pETyJIIOBaHHs CYCHUIBHUX BIHOCHH, a HaJAMIpHICTH 1 (parMeHTapHICTh
3aKOHOJABCTBA 3HIDKYIOTH HOTO SIKicTh [2, ¢. 197-198]. ¥V mpomy x pycii
J.J1. pau i T.B. MixaitniHa OB’ s3yI0Th AKICTh 3aKOHY 3 MOTO 3IaTHICTIO
a/ICKBaTHO BiJTBOPIOBATH 3MICT CYCHIBHUX BIXHOCHH 1 BIUIMBAaTH Ha IO-
BeHiHKy ix ywacHmkiB [3, c. 57]. Biarak ropuandHa BH3HAYCHICTH
KPUMIHAJIBHOTO 3aKOHY HE OOMEXYETHCS ACHICTIO (hOpMYIIOBaHb, a OXOII-
o€ Foro 3/1aTHICTh OyTH NepeadadyBaHUM Y MPOIIECi IPaB03acTOCyBaHHS.

BonHowac y cydacHi KpUMIHAJIBHO-TIPABOBIM JOKTPUHI HE MIATPUMY-
€TBCS TE€3a MPO MOXKIIMBICTh JOCATHEHHS a0COJIIOTHOT BU3HAYEHOCTI 3aKOHY.
3.B. 3aruneii-3a00710TEeHKO OOTPYHTOBYE, II0 KpPUMiHAIBHE 3aKOHOAABCTBO
3aBX/IU ITO€JHY€E BU3HAUYCHHUH 1 HEBU3HAYEHUH KOHTEHT, JI0 SIKOTO HaJIeXaTh
OLIHOYHI TOHATTS, BIAKPUTI KOHCTPYKLii Ta JHUCKpeUiiiHi eneMeHTH
[4, c. 67]. Y 1poMy KOHTEKCTi KIIFOUOBHM € HE YCYHEHHsI HEBH3HAYEHOCTI,
a BCTAHOBJICHH 1i JOIIyCTUMHUX MEX.

Came i MeXIi 3a3HAIOTh HAWOUIBIIOrO HAaBAaHTAKEHHS B YMOBaX IpaBo-
BOTO pEXHMY BOEHHOTO cTaHy. OIepaTHBHICTh KpHMiHami3amii HOBHX
CyCIIUTBHO HEOe3MeYHNX MHisTHb OOYMOBIIOE BHKOPHCTAHHS y3aralbHEHHX
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Ta OLIHOYHUX (OPMYJIFOBaHb, SIKi HE (DIKCYIOTh YITKHMX IapaMeTpiB 3a00po-
HeHoi moBexmiHku. 3okpema, y cr. 111-1 KK Vkpainn («KomaGopamiiina
JUSUTBHICTB») 3aKOHOJABENb Olepye (OPMYJIIOBAHHIMHU «IPOBAKCHHS
rOCIOJAPCHKOI TisTIBHOCTI Y B3a€MOJIT 3 JepiKaBOK0-arpecopom», «I100po-
BUTbHE 3aMHATTS MOCaIm», «ITyOIiuHe 3amepedeHHs 30poiHoi arpecii», sKi
HE MICTATh HOPMATHBHO 3aKpilUICHUX KpHTEpiiB iX po3mexyBaHHs. lle
00yMOBITIOE HEOOXiTHICTH iX 3MICTOBHOTO HAIIOBHEHHS B IIPOIECi MpaBoO-
3aCTOCOBHOI JISUTLHOCTI. AHANOTTYHHUN MiAXIN MpocTexyeThes y cr. 111-2
KK Vxpainu («IlocoOHUIITBO AepixkaBi-arpecopy»), 0 He KOHKPETH3YIOTh
(dopM BiINOBIAHOI MOBEAIHKU. Y pe3yibTaTi KOJIO KPUMIHAIBHO KapaHHX
MIiSTHb BU3HAYAETHCS HE 4YEpe3 YITKO OKPECICHHH Meperik i, a uepes
OLIIHOYHE BCTAHOBJIICHHS iX 3MICTy Y KO)XKHOMY KOHKPETHOMY BHIIAJIKY.
VY cBoro uyepry, aucnosunisi cr. 114-2 KK VYkpainu («HecanknioHoBane
nomupeHHs iHgopmanii npo 30poitHi Cunmm YkpaiHu») MICTUTH Taki
MOHATTS, K «IH(QOPMAIisS PO MEePEMIlICHHD» Ta «MOXJIHUBICTH 1IeHTH]I-
Kallii Ha MiCIIEBOCTI», AKi HE MalOTh HOPMATHBHO BH3HAUYCHUX MEX 1 3aje-
JKaTh BiJl OIIHKK (PaKTHYHUX OOCTaBMH crpaBh. Lle cTBOproe curyariro,
3a SKOi OJfHA ¥ Ta caMa MOBEIIHKa MOXXE€ OTPUMYBATH Pi3HY KPHMiHAIBHO-
MPaBOBY OIIHKY 3aJI)KHO BiI MiAXOIIB mpaBo3acTtocoByBaua. llomiOHi
npobmemu 3ymoBmroe i cr. 436-2 KK Vkpainm («BumpaBmoByBaHHS
30poifHOi arpecii»), /e BHKOPUCTOBYIOTHCSI (DOPMYIIIOBAHHS «BHUIIPABIIO-
BYBaHHS», «BH3HAHHS MPAaBOMIPHOIO», «3allepedeHHs», II0 HE MaloTh
YITKUX KPHUTEPIiiB BiIMEXKyBaHHS BiJ peamizaiii mpaBa Ha CBOOOIy BHpa-
JKEHHS TTOTISIIB. Y IIbOMY BHIAJKy HEBU3HAUEHICTh IIPOSBISIETHCS HE JIMIIIE
y 3MicTi KpUMiHaIbHO-TIPaBOBOi HOpPMH, aje W y HeoOXimHocTi ii cmiB-
BiJIHECEHHS! 3 KOHCTHUTYIIHHMMH TapaHTiIMH TpaB 1 CBOOOJ JIIOJWHH.
V¥ cr. 201-2 KK VYkpaian («He3zakoHHe BUKOpHCTaHHS T'yMaHITapHOI JIOIIO-
MOTH») 3aCTOCOBAHO KOHCTPYKII «HEILOBE BUKOPUCTAHHD» Ta «3 METOIO
OTpUMaHHS NPHOYTKY», SKi MOTPeOyHOTh JTOJATKOBOTO BCTAHOBJICHHS
ix 3MmicTy, 30KpeMa 3 ypaxyBaHHSIM KOHKPETHHX YMOB OTPUMAaHHS Ta BHUKO-
pHCTaHHA Takol JONOMOTM, IO TaKOX CBIJUUTH IPO 3aIEKHICTH
KPUMiHAJILHO-TIPABOBOT OIIIHKK BiJ iHTepnpeTamii (QakTUUYHMX OOCTaBUH
CIpaBH.

Oxkpemoi yBaru noTpedyTh 3MiHU 10 HU3KH HOpM OcCOONIHUBOT YaCTHHH
KK Vkpainu, B SIKMX 3anpoBajpKeHO KBaNi(iKyl0dy O3HaKy «B yMOBax
BOEHHOTO CTaHy» (30Kpema, y ctT. 185, 186, 187, 189 KK Vkpaiun). Bkazana
O3HaKa He CYNPOBOJKYEThCS il HOPMAaTHMBHUM BHU3HAUYEHHSM, IIO CTaBHUTh
NHUTaHHS TPO Mexi i CaMOCTIHHOTO KPHMiHAIBHO-NIPABOBOTO 3HAYCHHS
Ta CHIBBITHOIICHHS i3 3aralbLHUIMH yMOBaMH BYHHCHHS KpPHMIiHAJIBHOTO
MPaBOIOPYILCHHS.

VY Hu3Ii KPpUMIHAIBHO-TIPABOBUX HOPM, ITOB’A3aHUX i3 iH(OpMAIiHHOIO
0e3meKor0 Ta JisUTBHICTIO JepiKaBU-arpecopa, 3aKOHO/IaBeIlb BUKOPHUCTOBYE
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IOPUINYHI KOHCTPYKIIi, sIKi amelolTh HE JO0 YITKO BH3HAYCHUX JIil,
a JI0 OLIHKM iX crpsiMoBaHocTi abo HachiakiB. Lle mposBisieTses y popmy-
JIIOBaHHSX, IO MOB’S3YIOTh KPHMIHAJIBHY BiINOBIAAIBHICTE i3 «CHpPHUSH-
HAM», «IMITPUMKOIO» YH «IOIUpPEHHSAM iH(opMarii» 0e3 meramizarii
KOHKPETHHX CIIOCO0IB TX BUNHCHHSI.

Hageneni osio>keHHs cBiUaTh Ipo Te, M0 B YMOBaX IPaBOBOTO PEKUMY
BOEHHOTO CTaHy IOpPHIMYHA BH3HAYEHICTh KPHMIHAJIBHOTO 3aKOHY 3a3HAE
CyTTEBOi TpaHc(hopMallii, KOIM 3MIiCT KpHUMiHAJIBFHO-TIPAaBOBOI 3a00pOHU
OCTAaTOYHO KOHKPETHU3YETHCSA HE Ha eTalll i1 3aKpilUIeHHs Y 3aKOHi, a y mpo-
neci mpaBo3acTocyBaHHs. Taka cHTyalliss 00’ €KTHBHO TIiJBUILYE PpOJb
iHTepIpeTalii Ta IUCKpEIil MpaBO3acTOCOBYBaua, IO, Y CBOIO YEpry,
CTBOPIOE PU3HMK HEOJHAKOBOI MPAKTUKHM Ta PO3LIMPIOBATBHOTO TIyMayeHHS
KPUMiHAJILHO-ITPaBOBHX HOPM.

Pa3oM i3 THM 3MiCT IIPUHIHMITY NTPaBOBOI BU3HAYEHOCTI HE OOMEXKYETHCS
JIMIIE BUMOTaMH 10 (OPMYJIIOBaHHS NPABOBHX HOPM, & BKJIIOYAE TAKOXK X
CHCTEMHY Y3TO/DKCHICTh, CTaOUIBHICTD i MependadyBaHICTh 3aCTOCYBaHHS.
Sk 3aznauvae J[.}O. Mepranos, npaBoBa BU3HAYECHICTh OXOILIIOE KOMITIEKC
B33a€EMOIIOB A3aHUX EJIEMEHTIB, Cepel SIKMX OCOOJMBE 3HAYCHHS MalOTh
cTablIBpHICTh TPABOBOTO PETYIIIOBAHHS, Mepen0avyBaHICTh IMIPABO3aCTOCY-
BaHHS Ta 3aXWCT JICTITUMHUX OYiKyBaHb ocobm [5]. ¥V mpomy acmekTi
IOpUMYHA BU3HAYEHICTh BUCTYIIAE TAPAHTIEI0 HE JHIIe (POPMaIbHOT SKOCTI
KPUMIHAJIBHOT'O 3aKOHY, a i JOBIPH 10 HHOTO SIK JI0 IHCTPYMEHTY IPaBOBOIO
peryIIOBaHHS.

[MpuHIMD nMpaBoBOi BH3HAYEHOCTI , sk miakpecmoe B.O. Ilankparosa,
MOBUHEH Peasli30BYBATHC SIK Ha PiBHI IPaBOTBOPUYOCTI, TaK 1 y MpaBo3acTo-
CyBaHHI, OCKUIbKM JIMIIE IX Y3ro/pKeHa Jisi 3a0e3redye CTaOlIbHICTh
MPaBOBOTO CTaTyCcy OcoOM Ta mepeadadyBaHICTh MPAaBOBUX HACTIAKIB 1i
nmoBeiHKH [1, c. 26]. V cdepi KpuMiHANBEHOTO TIpaBa Ie 03HaJYa€, MO HABITh
3a YMOB IIPaBOBOT'O PEXHMMY BOEHHOTO CTaHy HEIOIyCTHMUM € (hOpMyBaHHS
KPUMIHAJIBHO-TIPABOBUX HOPM, 3MICT SKHX ICTOTHO 3aJIS)KUTh BiJ MTOJANBIIO]
MPaKTHKH iX TIyMadCHHS.

VY KOHTEKCTI JOCIHiKEHHS OCOOJIMBOrO 3HAYeHHs HaOyBa€ IHMTaHHS
CHIBBITHOIIIEHHSI BU3HAYEHOTO T4 HEBU3HAYEHOT'0 KOHTEHTY KPUMIHAIBHOTO
3akoHy. Sk 3a3Haudae 3.B. 3aruneii-3a0010TeHKO, HEBU3HAYCHICTD € TIPUPO-
JTHOIO BJIACTHMBICTIO KPHMiHaJbHO-NIPABOBUX HOPM, OJHAK Ii PO3IIMPEHHS
NPU3BOJUTE JI0 PO3MHUBAHHS 3MICTY KPHUMiHAJIHO-IIPABOBOI 3a00pOHM Ta
BTpaTH Hel (yHKIIi YiTKOro OpieHTHpa AJsl HOBeAiHKH ocobu [4, c. 68].
VY TakoMy BHUNAAKy KPUMIHAIbHUH 3aKOH (DOpMaJbHO 30epirae YMHHICTD,
asie paKTUIHO BTpaya€e CBOIO PETYIATHBHY BU3HAYCHICTD.

HeoOximHO TakoX BpaxoOBYBaTH, IO IOPUIMYHA BH3HAYCHICTH TiCHO
moB’si3aHa 13 piBHeM Qopmarizamii mpaBoBux HOpM. K.K. Amackammis
3BEpTa€E yBary Ha Te, 10 YiTKICTh 1 3p03yMIJIICTh TPABOBUX MPHUITUCIB MAIOTh
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MIeBHY MIHIMAJIbHY MEXY, HIKUE SIKOi HOpMa BTpavae 37aTHICTh €PEeKTUBHO
PETyIIIOBaTH CYCIUTBHI BiTHOCHHH [6, ¢. 10]. YV KpuUMiHAIBHOMY TIpaBi Taka
BTpaTa O3HAYa€ He JIMIIEC TEXHIYHUH HENOJIK, a CTBOPEHHS MEepeIyMOB IS
JIOBIJIBHOTO 3aCTOCYBaHHS KPUMiHAIBHO-TIPAaBOBUX HOPM.

3aciyroBye Ha yBary miaxin B.O. TynskoBa, sIKHii IPOTIOHY€ OLIHIOBATH
SKICTh KPUMIHAIEHOTO 3aKOHY Kpi3b MPU3MY pedIIeKCHBHOI KPHMiHAIBHO-
npaBoBoi ineonorii. MeThes mpo HEOOXiAHICTh KPUTHYHOIO MEpPEOCMHC-
JIEHHA KOXKHOI KpHUMiHATBHO-TIPAaBOBOI HOBEIHM 3 TOYKU 30py ii 0OIpyHTO-
BAaHOCTi: UM BIANOBiZae BOHA pealpHIll KPUMIHOTEHHINH CHTYyaIlii,
YH HE € PEaKLi€l0 Ha NOMITHYHY KOH IOHKTYpY a00 MOpaJIbHY IaHiKy, Y1 He
NPU3BOJIUTH 10 HEOOIPYHTOBAHOTO PO3LIMPEHHS MEX KpPHUMiHAIBHOT
BignoBiganeHOCTI [8, c¢. 150]. 3acTocyBaHHS TaKOro MiAXOMy IO3BOJISE
M0-HOBOMY OLIHUTH NpoOJIeMy IOPHAMYHOI BH3HAYEHOCTI KPUMIHAIBHOTO
3aKOHYy B YMOBax IIPaBOBOTO PEXHMY BOEHHOTO CTaHy. Y LIbOMY BHIIQJKY
BU3HAUYCHICTh ITOCTa€ HE JIMIIEC SIK XapaKTEPHCTHKA TEKCTY KPHUMIiHAIBHO-
MIPaBOBOI HOPMHM, a SIK pe3yJbTaT OOIPYHTOBAHO! KPHUMiHAJIBHO-TIPABOBOI
MOMITHKHA. BiACyTHICTP Takoro pedIieKCHBHOTO aHali3y MPHU3BOIUTH O
CUTYAIlif, KoK TiJ racioM 3a0e3nedeHHs Oe3MeKd KPUMiHAIbHO-TIPABOBI
3a00pOHM TOMIMPIOIOTHCS HA Jefdali MHPIIi  KaTeropii MOBEIiHKH,
10 (paKTHIHO PO3MHUBAE iX HOPMATHUBHI MEXKI.

TakuM 4YMHOM, IOpPUIMYHA BH3HAUYEHICTh KPUMIHAJIBHOIO 3aKOHY
B YMOBax NpPaBOBOIO PEXHUMY BOEHHOTO CTaHy 3a3HA€ SIKICHOI TpaHcdop-
Marlii: BOHa TepecTae OyTH BUKIIIOYHO BIIACTHBICTIO HOPMATUBHOTO TEKCTY
i HaOyBa€ NIMHAMIYHOTO Xapakrepy, 110 (OPMYeTbCsS IIPH B3AEMOIIT
MPOLIECiB HOPMOTBOPYOCTI Ta MpaBo3actocyBaHHs. Came 1s TpaHcdopmartis
CBITYUTH TIPO HEOOXIIHICTH MEPEOCMHUCIICHHS IIJXOJIB 10 OIHKH SKOCTI
KPUMIHATBHOTO 3aKOHY, OCKLTBKH BiJl PiBHS HOT0 BH3HAYEHOCTI 3AJIC)KHUTH
30epeXCHHS YITKMX MEX BTpyYaHHS AepkaBd y cdepy mpaB i cBOOOT
JIIOTNHH.
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KPUMIHOJIOT'TYHE ITPOI'HO3YBAHHSA
SIK OCHOBA ITPOTH/IIi 3JIOYUHHOCTI

Hponan Terssna BacuiiBaa
Kanouoam 1opuOudHUX HayK, OOYeHm,
doyenm xkageopu KpUMIHAILHO20 NPasd,
Yepniseyvkuil Hayionanorul yHisepcumem imeni FOpis @edvkosuua
M. Yepnisyi, Yrpaina

370YMHHICTh € CKJIaJHUMH COLiaTbHO-TPABOBHM SBHUIIEM, IO CTaHO-
BUTh HETaTHBHHN (PEHOMEH Ul CYyCIUIBCTBA 1 JEp)KaBU Ta YHHHTH PYii-
HIBHUI BIUIMB Ha CyCHiJbHI BigHOCHMHH. He € TaemHuIero, mo mis edex-
TUBHO{ TPOTHUIi 3JI0YMHHOCTI HEOOXiTHO pOo3podIATH Ii€Bi 3axoam, SKi
(opMyIOTBbCS Ha OCHOBI JIOCIIJDKEHHS KPHUMIHOJOTIYHOI XapaKTEepUCTUKU
OKpEMHUX BHIIB 3JIOUMHHOCTI. BogHOYAC aHaNi3 KPUMIiHOJOTIYHOI XapakTe-
PHUCTHKH OKPEMHX BUAIB 3JI0YMHHOCTI € JIMIIE MIAIPYHTSIM JUIsi pO3pO0IICHHS
Takux 3axofiB. ns Toro moO BoHM Oynn epEeKTUBHHMH Ta HAyKOBO
0OIpyHTOBaHMMH, HEOOXiTHO 3/1IHCHIOBATH 1X aHaji3 i3 BpaXyBaHHSM IIpOT-
HOCTMYHOTO MeToAay. BiamoBisHO, NPOrHO3YBaHHS 3JI0YMHHOCTI BHCTYIIA€
(yHIaMEHTOM JJs OpraHi3amii MPOTHIii 3TOYMHHOCTI, IO peali3yeThes
JepKaBHUMHU OpraHaMH Ta TPOMAJCHKUMHU OpraHizanismu. [IporHo3yBaHHS
€ BaXJIMBUM €JIEMEHTOM CHCTEMHOI MPOTHUIIl 3JI0YMHHOCTI, OCKIIBKH came
Ha HOro OCHOBI MOXJIMBO CBO€YACHO NpPUIIMATH PILIEHHS LIONO BIUIUBY
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Ha KpPUMIHOTEHHY CHTYallil0 Ta BJOCKOHAJICHHS MisJIBHOCTI OpraHis,
K1 3[1MCHIOIOTH 3aX011 y cepi MPOTHIIT 3I0YHHHOCTI.

KpumiHonoriune mNpOrHO3yBaHHA — II€ «CHUCTEMAaTW4HE OTPHUMAaHHS
iHpopMarii MmOJ0 MOMXIJIMBOTO CTaHy KpPUMIHOJNOTIYHOI OOCTaHOBKH
y MaiilOyTHEOMY Ha OCHOBI BUKOPHCTAHHS HAYKOBHX METOJIB Ta BiIIOBif-
Hux mpouenyp» [1, c. 214]. BpaxoByloouu BHKIaJ€HE MOXXHA 3a3HAYUTH,
10 METOI0 KPUMIHOJIOTIYHOTO IPOTHO3YBAaHHS € BCTAHOBJICHHS OCHOBHHX
MOKA3HUKIB, fAKi BiOOpa)aroTh TEHIEHIIi Ta IUHAMIKY 3JTOYHHHOCTI
y MaiiOyTHROMY, BUSBIICHHS HETAaTHMBHHUX 3aKOHOMIPHOCTEH ii PO3BUTKY,
a TaKoX IOINYK NUISXIB iX KOPUTYBaHHS y HEOOXIJHOMY HAalpsIMKy
[2, c. 591].

Jnst 1oCSITHEHHSI BUILICHABEIEHOT METH KPUMIHOJIOTIYHE NPOTHO3YBaHHS
Mae TependadaTH: aHai3 CTaHy 3JIOYMHHOCTI, 30KpeMa ii KUIBbKICHHX
Ta SAKICHUX ITOKAa3HUKIB; aHaJi3 IE€TEPMiHAHTIB 3JI0YMHHOCTI, TOOTO NMPUYMH
Ta yMOB il BUHUKHEHHSI; IOCIIPKEHHSI 0COOMCTOCTI 3IIOYHHII Ta MEXaHI3My
IHAMBITyaThbHOT KPUMIHATBFHO MPOTHUIPABHOI MOBEIIHKH, aHAIi3 BIKTHMO-
TeHHUX TPYN PHU3HKY; IOCIKCHHS CTaHy BIKTHMIi3allil CYCIIUIBCTBA,
a TaKO)X CTaHy W JWHAMIKH BIUIMBY SKOHOMIYHHX, COILIaJIbHUX, TPAaBOBUX
Ta MOJITUYHUX YMHHUKIB Ha I Tmporiec.

Kpuminonoriyaui IporHO3 3TOYMHHOCTI MOXKE 3IIHCHIOBATHCS Ha Pi3HI
nepiogu. 30KpeMa, BHOKPEMJIIOIOTH: KOPOTKOCTPOKOBE IPOTHO3YBaHHS,
SKe 3HIHCHIOETbCS Ha 1-2 pOKH; CEpeAHBOCTPOKOBE MPOTHO3YBaHHS,
II0 OXOIUIIOE TMepiofl MO S5 POKIiB; JIOBFOCTPOKOBE IPOTHO3YBaHHS,
sKe 3iiicHoeTsest Ha 10 pokiB. Citij 3a3HAUUTH, 10 HAHOUTBII eEeKTUBHUM
y cdepi mnpoTHAil 3MOYMHHOCTI € KOPOTKOCTPOKOBE IPOTHO3YBAaHHS,
OCKIJIbKM caMe Ha OCHOBI TakMX IPOTHO3IB ()OPMYIOTHCSI MOTOYHI ITTAHU
Ta YXBAJIOIOTHCS BIATIOBINHI yMpaBiiHCBKI pimeHHS. CeperHbOCTPOKOBE
KPUMIHOJIOTIYHE TPOTHO3YBaHHS, CBOEIO YEPror0, A€ MOKIINBICTB, 3 OHOTO
00Ky, YTOYHIOBATH NMOKA3HUKH JOBIOCTPOKOBHX HPOTHO3IB, a 3 iHIIOTO —
CIPSIMOBYBaTH KOPOTKOCTPOKOBE IPOTHO3YBAHHS Ta Y3TOIKYBaTH HOTO
i3 3araJibHOI0 CHCTEMOIO COIiaIbHO-€KOHOMIYHOTO IuTaHyBaHHS. Ha min-
CTaBi CEPeTHHOCTPOKOBUX MPOTHO3IB TaKOXK (DOPMYETHCSI CTpATETist MPOTHIIT
3JI0YMHHOCTI Ha PiBHI MiHICTEPCTB 1 BifoMcTB [1, c. 216].

KpuMiHonoriuHe TPOrHO3YBaHHS 3/IMCHIOETBCS 13 3aCTOCYBaHHSIM
OJIHOTO 3 TPHOX MeToiB [3]:

- METOJ eKCTpAmoJAlii IPYHTYEThCS HA aHaNi3i 3J0YMHHOCTI Ta Ii
TEHJICHLI y MUHYyJOMY 1 TemepimiHboMy. OTpuMaHi JaHi BUKOPHCTOBY-
I0ThCS U1 (hOpMyBaHHS MPOTHO3IB Ha MaiOyTHI mepioa. BogHodac #ioro
OCHOBHHM HEJOJIKOM € T€, IO BiH 3a0e3ledye JOCTaTHIO TOYHICTH JIMIIE
Ha KOPOTKHUH Mepiof] 3a yMOB BiTHOCHOT CTaOUTFHOCTI CyCIIIbHUX BiJHOCHH.

- METOA MAaTeMaTHYHOTO MOJEIIOBAHHS 0a3yeTbCsi Ha CUCTEMi
MaTeMaTHYHUX (OPMYJ, CIPSIMOBAaHMX Ha aHANI3 MUHAMIKH 3JOYHMHHOCTI
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y B3a€MO3B’SI3Ky 13 UMHHMKAaMH, 110 Ha HEi BIUIMBalOTh. BiH mepenbavae
NepeHeCeHHs] y MalOyTHE BCTaHOBJICHMX TEHJEHIIH Ha OCHOBI BHOOpPY
KOHKpETHOI Mozeni ekcrpanomsiii. Lled MeTox BBakaeThCs HaWOLIBII
TOYHMM, ajie BOAHOYAC 1 cKiagHuM. OCHOBHOIO CKJIQIHICTIO HOTO 3acTo-
CyBaHHS € HEIOCTaTHS BHBUCHICTh YCIX KPUMIHOTEHHHX (HaKTOpiB,
MEXaHi3MiB 1X B3a€MOJIl Ta CTyINeHs BIUIMBY KOXKHOTO 3 HUX HA 3JI0YHH-
HICTB.

- METOJ EKCIIEPTHUX OI[iHOK € YHIBepCaJbHUM, OCKITIBKH Ha€ 3MOTY
3i0patn HEOOXimHY MPOrHOCTHYHY iH(OpMaIlifo Ta Ha il OCHOBi cdop-
MYJIFOBATH BiJIIOBI/IHI MPOTHO3HI BUCHOBKH. J[JIsl YCHINIHOTO 3aCTOCYBaHHS
IILOT'O METOJy HEOOXiJHO 3aly4aTH KBalli(ikoBaHMX (aXiBIB y BIIIOBIA-
HUX cdepax y goctaTHiil kimbkocTi (Bix 20 no 50 oci6). 3a3Havuenuii MmeTon
HaWOIIBII PE3yJIbTATUBHO 3aCTOCOBYETHCS y TPOIEC CEPEeAHBOCTPOKOBOTO
Ta JIOBFOCTPOKOBOTO MPOTHO3yBaHHSI.

BpaxoByrour BUILEBHKIAJCHE, HEOOXiJHO 3a3HAYMTH, IO KPHUMIHOJO-
riYyHe TPOTHO3YBaHHS Ja€ MOJMIIMBICTB: IIONEPEKaTH TPOMAJICHKICTh
Ta JAepKaBy IPO MOXIIMBI CIICHApii PO3BHTKY KPUMIHOTEHHOI CHTYyaIlii
B MaiOyTHROMY; 3a0e3medyBaTH BiAINOBiNHE IUIAHYBaHHS HPOTHAIl 37I0-
YHHHOCTI Ta PO3pOOJICHHS Ii€BUX 3aXO0[iB il MPOTHIIl; pO3POOUTH 3arajabHy
KOHIICTITIIF0 OOPOTHOM 13 3IIOUYMHHICTIO; CIIPHUATH PO3POOICHHIO CIIEIiaTbHIX
nporpam, CIpsSMOBaHUX Ha IOJOJAHHS COLaJbHO-EKOHOMIYHUX Ipo0IeM
CYCHIJIbCTBA; 3/1IHCHIOBATH OOIPYHTOBaHY KPUMIHOJIOTIYHY OI[IHKY 3aKOHO-
MPOEKTIB Ta IHIIMX HOPMATUBHO-NIPABOBHMX aKTIB; OI[IHIOBATH MO3UTHBHI
Ta HEraTMBHI HACIIKM peasti3alii 3aXo/iB MPOTHIIl 3I0YMHHOCTI; 00paTn
ONTHUMAIBbHUH NUISX YJOCKOHAJICHHS AisUIBHOCTI CIIeliaii3oBaHHUN Cy0’ek-
TiB, K1 3J1iICHIOIOTH IIPOTH/IIO 3I0YMHHOCTI.

TakuM YHHOM, KPHMIHOJIOTiYHE MPOTHO3YBaHHS € OCHOBOIO CHCTEMH
MPOTHIIi 3JOYMHHOCTI, OCKUIBKH 3a0e3ledye HayKOBO OOTPYHTOBaHE
nepen0avYeHHsT PO3BUTKY KPUMIHOTEHHOI CHUTYyaIlil, 30KpeMa 3MiH TCHICHIIIN
Ta 3aKOHOMIPHOCTEW 3JIOYMHHOCTi, OCOOM 3JIOYMHII Ta ii JEeTEepMiHAHTIB.
Ha miif ocHOBi (opMyroTbcs HampsMH JepXKaBHOI TONITHKH Y cdepi
MPOTHUAIT 3JI0YMHHOCTI Ta PO3POOIISIOTHCS TPEBEHTUBHI 3aX0/IH.
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JESAKI IPOBJIEMH KPUMIHAJIbHOI BIAIIOBIJIAJIBHOCTI
3A IAXPAVICTBO, BUNHEHE B YMOBAX BOEHHOT'O CTAHY

Pe3niuenxo I'anna CemeHniBHa
KaHOuoam 1opuoudHUX HayK, OOYyeHm,
ooyenm Kapeopu KpUMIHANbHO-NPABOGUX OUCYUNTIH,
Oo0ecbkuil OeparcagHUll YHIGepCUmen 6HYMpPIUWHIX Cnpae
m. Odeca, Yrpaina

KpuminansHi mpaBOMOPYIICHHS NPOTH BIACHOCTI CTAaHOBJIATH 3HAYHY
CyCIIUTbHY HeOe3NeKy, fKa IOB’s3aHa i3 MOCATaHHAM Ha KOHCTHUTYIIHE
MIPaBO TPOMAASH BOJIOJITH, KOPHCTYBAaTHCS Ta PO3MOPAIKATUCS CBOIM
MaiiHoOM. B yMoBax BO€HHOrO CTaHy MpaBO BJIACHOCTI MOTpeOye Iie
O1ITBILIOrO 3aXUCTY, OCKUTBKH JKUTTS JIIOJEH CYTTEBO 3MIHIOETHCS: BUMYIICH]
MEPeCeNICHHs], BIACYTHICTh MOMJIMBOCTI MOCTIHHO KOHTPOJIOBATH CBOE
MaifHO, BTpaTa MWJIBHOCTI, BHACJTIJIOK IIOCTIHHOTO cTpecy, Il Ta iHII
(hakTopu  3YMOBIIOIOTH  TOCIJICHHS KPHMIHAIBHOI — BiJIIOBiNAIBEHOCTI
3a TIOCSITaHHS Ha MPaBO BIACHOCTI MiJl 9ac BOEHHOTO CTaHy.

He ocranHe wMicme cepex KpUMIiHAJIBHHX IIPABONOPYIIEHb MPOTH
BJIACHOCTI BIiBOAWTHCS TMIaxpaiicTBy. CTaTHCTHYHI BiJOMOCTi CBim4atsh,
IO 32 YMOB BOEHHOTO CTaHY, BiOYBa€Thcs CTaOINMBHO BENMKA KITBKICTh
00JTIKOBaHMX KPUMIiHAJIBHUX MPaBONOpyIIeHb. Tak, 3a Tpu micami 2026 poky
B Ykpaini Oymo oOmikoBano 10 943 kpumiHaIPHUX MPaBOMOPYIIEHB
3a crarreto 190 KK Vkpainn «llaxpaiictBo» [1]. 3 ciuHs mo rpyleHb
2025 poky — 48 621 [1], 3a ananoriunuii mepiog y 2024 poki — 64 720,
y 2023 pori — 82 085, y 2022 pomi — 32 086 [2]. Lle cBiquuTh Mpo JOCTATHIO
MOUIMPEHICTh IHOTO0 KPHMIHAJIBHOTO MPABOIOPYIICHHS Ta aKTyallbHICTh
JTOCTIPKCHHST KPUMIiHAIBHOT BiJIIOBITAJIEHOCTI 32 I1€ JisTHHS.

3akonom Ykpainu «IIpo BHecenHs 3MmiH 1o KpuminaneHoro ta Kpumi-
HaJIbHOTO TPOLECYAbHOTO KOJEKCIB YKpAaiHM OO0 YCYHEHHs cyleped-
HOCTEHl y KapaHOCTI KPHMIiHANBHUX TIpaBomopymeHs» Big 13.07.2023
Ne 3233-IX wactuny Ttpetio crarti 190 «lllaxpalicTtBo» IOIOBHEHO
KBaJTi(hiKyr090i 03HAKOI0 «BYMHEHE B YMOBaX BOEHHOTO YHM HAJ3BHYAHHOTO
crany» [3]. Ha mnHeoOxigHocTi momoBHeHHs cT.190 «IaxpaiicTBOY
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BUIIEBKA3aHOI0 KBaTi(piKylouOl0 O3HAaKOI0 HAyKOBII Yy Tally3l KpHMi-
HaJIBHOTO TpaBa BKasyBaiu me y 2022 poui, micis NpUHHATTS 3aKOHY
VYxpainu «IIpo BHeceHHs 3MiH 10 KpuMiHaIBHOTO KO/IeKCY YKpaiHU MO0
MTOCHJICHHS BiOIOBITAIBFHOCTI 3a MaponepcTBo» Bin 03 Oepesnrs 2022 poky
Ne7124 [4], sxuMm mepenbadanoch HOMOBHeHHs crareir 185, 186, 187,
189, 191 KpuminampHOTO KOZEKCcy YKpaiHM KBami()iKyrouol0 O3HAKOIO
«B YMOBaxX BOEHHOT'O 200 Ha/I3BUYAHHOTO CTaHy», IIPOTE y I[bOMY NEPEIiKy
He Oyno nepeabadero ctartio 190 KpuMinaneHOTO KOEKCy YKpaiHH.

Ksamigikyrodoro 03HaKOI «B yMOBaX BO€HHOTO abo HaI3BHYAIHOTO
cTaHy» OyJI0O JOIOBHEHO Pi3HI YaCTHHM BHUIIEBKAa3aHMX CTATEW: Y CTATTSIX
185, 186, 187 ta 191 KpumiHaibHOrO KOIEKCY YKpaiHM — YacTUHY
4eTBepTy, y cTarTi 190 KpuminanbHOro KoJeKcy — YaCTHHY TPETIO.

3MicT KBaiiKyrouoi 03HAKU «B YMOBaX BOEHHOTO a00 Ha/JI3BHYAHOTO
cTaHy» 0a3yeTbcsl Ha MOJIOXKeHHsX 3akoHy Ykpainu «IIpo mpaBoBuii pexxum
BoeHHOTO cTaHy» Ne 389-VIII Bix 12.05.2015 [5] Ta 3akony Ykpainu «IIpo
TIPaBOBMI peXUM Haa3BHUaitHoOro ctany» Ne 1550-I11 Bix 16.03.2000 [6].

Jloriune Ta cucTeMaTHYHE TIIYMadeHHS 3MiCTy KBai(iKyrouoi 03HAKH «B
YMOBax BOEHHOTO ab0 HAI3BHYAHHOTO CTaHY» Ja€ MOXIIUBICTH 3pOOUTH
BHCHOBOK NP0 Te, IO BYMHEHHS IIaxpalicTBa B OyIb-AKOMY pETioHi
Vkpaiau mix 4Yac Aii BOEHHOTO CTaHy Niepemdadae 3acTOCYBaHHS IIi€i
KBami(hikyrOuOoi O3HAKH.

3MicT KBami()iKyrO40i 03HAKH «B YMOBAaX BOEHHOTO YW Ha/I3BHYAHOTO
CTaHy» € OJTHAKOBUM IpU KBai(ikalii BCiX KpUMiHAIBHHUX IIPABOIOPYLICHb
MPOTH BJIACHOCTI, SKi JIOTIOBHCHO M€ KBaTi()iKyIOUOK O3HAKOK, IPOTE
MIpH KpPUMIHaJbHUX TIIOKapaHb CyTTEBO DpI3HAThCA. Tak, Kpanaikka,
BYMHEHA .... B YMOBax BOEHHOTO a00 HaJ3BHYAHOTO CTaHy, KapaeTbecs
mo30aBJICHHAM BONII Ha CTPOK BiJ W'SATH 10O BOCBMH PpOKiB; TpalikK,
BYMHEHMH ... B yMOBaX BOEHHOTO a00 HAI3BHYAMHOTO CTaHY, KapaeThCs
mo30aBICHHAM BOJI Ha CTPOK BiJ CEMH [0 JECATH pOKiB; po30ii,
BYMHCHUH ... B yMOBaxX BOEHHOTO a00 HAI3BMYAMHOIO CTaHY, KapaeTbCs
m030aBJICHHAM BOJIi HAa CTPOK BiJ BOCBMH [0 IT'ATHAALSATH POKiB i3 KOH-
(dickariero MaiiHa, BHMAaraHHs, BUMHCHE ... B YMOBaX BOEHHOTO abo
HaJ[3BUYaiHOTO CTaHy, KapaeThCsl M030aBJICHHSIM BOJII HA CTPOK BiJl CEMU 10
JIBAaHAJLSATH POKIB 3 KOH(iCKalli€l0 MaliHa; maxpaiicTBo, BYMHEHE B YMOBaX
BOEHHOTO YM HaJ3BHYANHOTO CTaHy, KapaeTbcsi IITPadoM BiJl YOTUPHOX
TUCSY JI0 BOCBMH THCSY HEOIOJATKOBYBAaHHX MIHIMYMIB OXO/IB IPOMasH
a00 11030aBIICHHSM BOJIi HAa CTPOK BiJl TPHOX JI0 I’SITH POKiB [7].

3BHYalHO CTYHiHb CYCHUIBHOI HEOE3MeYHOCTI IMX KPUMIHAIBHUX
MIPaBOIIOPYIIEHb € PI3HWUM, IMPOTE€ YW MOXXHA BB@KaTH, IO KpaJiKKa,
BYMHEHA B YMOBaX BOEHHOTO YW HAI3BHYAWHOTO CTaHy € OLIBII CyCHITBHO
HeOe3NMeYHNM MisTHHSAM HIK IIaxpaiiCTBO, BUMHEHE 3a aHAJOTIYHUX yMOB?
BBaxkaemo, mo Hi, amKe i MpH BYMHEHHI KPagiKKH, 1 MPU BYMHEHH]
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IaxpaicTBa BiIOYBa€ThCs MOCSTaHHS HA OJHAKOBUH 00’€KT, IPH BUMHEHH]
HIaxpaicTBa OiJbII IMIMPOKUM € KOJO TNPEIMETIB, OCKUIBKH i7ie MOBa IIPO
MaifHO Ta MpaBO HAa MaiHO, BIIMIHHOCTI 3BHYAHO IOJSATAarOTh Y O3HaKax
00’€KTHBHOI CTOPOHH, aje Hi KpaiKKa, Hi MIaxpalCTBO He mepeadavaroTh
3aCTOCYBaHHS HACHJIbCTBA, SK CHOCOOYy BYMHEHHS IIMX KPUMIHAIBHUX
MPAaBONOPYIICHB, Pi3HAM € BiK KPUMIHAIBHOI BiIITOBITANBHOCTI 32 I KPUMi-
HaJIbHI IPaBONOPYIIEHHS, IPOTE CXOKUMH € O3HAKH CY0 €KTHBHOI CTOPOHH.
Tox BUHUKAae NMUTAHHS, YOMYy MIpH TOKapaHHSA 3a IIAxXpaiCTBO BYMHEHE
B YMOBaX BOEHHOTO CTaHy HE BIAMOBIZAIOTH 3a CTYINEHEM CYBOPOCTI Mipam
MOKapaHHsl IHIIUX KPUMIHAIBHHUX IPaBONOPYIIEHb MPOTH BIACHOCTI, SIKi
nependavyaloTh aHAJIOTTYHY KBaJII(iKyI04y 03HAKY, B TOMY YHCIl KPaIiKKH.
OTxe, BilicbKOBa arpecist pd Ha YKpaiHy Ha)kaJlb HEe BIUIMHYJIAa Ha 3MEH-
IIEHHs KUTBKOCTI IIaxpaiicTBa, SIK KPUMIHAIBHOTO MPAaBONOPYIIEHHS IPOTH
BJIACHOCTI, HABMAKH KOHCTATY€ThCs TEH/EHIIS 301IbIICHHS KITBKOCTI 3ape-
€CTPOBAaHMX KPUMIHAIBHUX TPOBA/UKEHb 32 I[I€I0 CTATTEI0. 3aIMIIAETHCS
HE3pPO3YMIJIO0 TIO3WINiS 3aKOHONABI IMIOAO Mip TMOKapaHHSA, AKi Tepea-
Oaueni y caskmii actuHH Tpetboi ctarti 190 «lllaxpaiicTBo, BUMHEHE
B YMOBaxX BOEHHOTO UM HAJ3BHYAMHOTO CTaHy....», SKi MOPIBHSIHO i3 CaHK-
IiAMH {HITUX KPUMIHAJIBHUX MPAaBONOPYIIEHb IPOTH BIACHOCTI, SIKi MICTATH
aHAJIOTIYHY KBaTi(DiKyI0dy O3HAKY, € HAallMEHII CyBOPUMH. T0X MPUBEACHHS
caHkiii yactuHu Tperbol crarri 190 «lllaxpaiicTBo» y BIAMOBIAHICTH
i3 MipaMHu TNOKapaHHs, SKi mependadeHi y iHIIMX KPUMIHAIBHUX MPaBOIO-
PYIICHHSX MPOTH BJIACHOCTI, SIKI MICTATh aHAJIOTIUHY KBali(iKylouy O3HaKY,
Oyzne mposIBOM TPHHIMITY CIIPaBEIIMBOCTI. TOX INPOIOHYEMO BHKIJIACTH
cakuito 4. 3 cr. 190 «lllaxpaiicTBo» y Takii penaximii: «KapaeTbcs
mrpad)oM BiJ YOTHPHOX THCAY JIO BOCBMH THCSY HEOIOJATKOBYBAHHX
MIHIMYMIB JOXOiB TPOMAJISTH aO0 n030A6IeHHAM 801l 00 CeMll POKiI6Y.
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TPAHCHAIIOHAJIBHA TOPTIBJIA JIIOJAbMU B YMOBAX
3BPOMHOI'O KOH®JIIKTY: TEHJIEPHUIA BUMIP

PockpyTt Karepuna BoJsionumupiBaa
acnipanm kagheopu KpUMIHAILHO20 NPABA IOPUOUYHOZO0 GaKyibmemy,
Yepniseyvkuil Hayionanoruu yHisepcumem imeni FOpis @edvkosuua
M. Yepnisyi, Yrpaina

Topriens JTIOOPMH HAJNCKHATh IO HAHOINBII MPHUXOBAaHUX 3IIOYUHIB
Ta CTAaHOBUTH CEpPHO3HY 3arpo3y MiKHapomHii Oesmeri. Ha T moBHOMac-
mrabHOTO BTOprHeHHA Pociiicbkoi @Demeparii Ha Tepuropito YKpaiHu
y 2022 pori, KpUMIHOT€HHa CUTYyallisl B HaIIil JepkaBi 3a3Hajla 3HAYHUX
3MiH CTOCOBHO KPHMiHAIBHUX IPAaBOMOPYIIEHs IMPOTH BOJI, YEeCTi Ta TiA-
HOCTI ocoOM. UMHHWKaMH, SIKi CHPHSIM CTBOPEHHIO HOBHX YMOB IS
TSTBHOCTI  MEpPEX TOPTiBII JIFOJBMH, CTaJld PyWHYBaHHS COILIaJIbHO-
€KOHOMIYHOI CTaOUIBHOCTI, MacoBe BHMYIICHE NEPEMIIICHHS HAaCEeJICHHS
B MeXax KpaiHu, QeMiHizalis Mirpamii, a TakoX NOCIA0JIeHHs YW B3araji
BIZICYTHICTb KOHTPOJIIO JIep>KaBH HaJl YaCTUHOIO ii TepHuTOpii.

3 omsay Ha MOJABIMHY pPOJIb XKIHKM — SIK XKEPTBHU TOPTiBJIL JIIOJbMH,
Tak 1 6e3rmocepeHbOro Y4aCHUKA HOI0 KPUMIHAIBHOTO MTPAaBONOPYIICHHS,
OKpeMoi yBarm TOTpedye TEHAEPHHH BHUMIp JOCIIHKYBAaHOTO SBHIIA.
30poiiHuii KOHQUIIKT € Ti€l0 KPUMIHOTEHHOIO OOCTaBHMHOIO, fKa Oesmoce-
penHpO 30UTBIIYE PHU3UKH TOTPAIUITHHS B CHUTYAIlll0 TOPTIBI JIFOJBMH.
AHami3 craTUCTHYHUX JMaHuX 3a 2022-2025 poku neMoHCTpye 30iTbIICHHS
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KUTBKOCTI 0Ci0, SKUM HaJlaHO CTAaTyC MOCTPAKIAAIUX BiJ| TOPTIBII JFOABMU,
3 MKOBUM NoOKazHUKOM y 2024 poui — 182 ocobwu, 3 Hux 37 % moctpaxnaa-
JIUX CTAaHOBJATH JKIHKH, Ta 5 % BUSBJICHUX JXEPTB CTAaHOBIATH MiTH [1].
OxkpiM [BOTO, BiANOBITHO A0 ONPHIIOAHEHOrO Ha oQimiiiHOMy BeOcaiTi
Odicy TI'emepampHOro mnpokypopa €aWHOTO 3BITY TpO KpUMiHANBHI
MPaBONOPYIICHHS 3a ciueHb-Oepe3eHbp 2026 poKy, CTaHOM Ha NepIIHi
KBapTaJl IOTOYHOTO POKY OpPraHaMHM JOCYZOBOTO PO3CIiLyBaHHS 3a CTATTEIO
149 KK Vxpainu Oyio 3apeecTpoBaHO 69 KpHUMIHATHHHUX MPAaBONOPYIICHH
[2]. Ha xinmeup 3BiTHOro Tmepiomy 57 cmpaB mepeOyBaloTh Ha CTamii
PO3CITiIyBaHHs, 3aJIMIIAI0YHUCH €3 0CTATOYHOTO MPOIIECYaNbHOTO PIllICHHS.

[pu nocnimkeHH] BifoMOCTell po MoTepnijinx ocib 3a ciueHb-0epe3eHb
2026 poky, 3adikcoBaHO 31 MOCTpa)x<TaNIOTO BiJ TOPTIBII JIOIEMHU. B KOH-
TEKCTi Cy0’€KTHOTO CKJIaly ’KepTB, OyJI0 BcTaHOBIJICHO 12 0cib jxiHOYOT cTati
Ta 15 pmiTed, 3 HUX — 7 HENOBHONITHIX Ta 8 MAaJOJITHIX, BIKOM
O YOTHpHAAUATH pokiB. JKiHKM Ta JiTH 3alWIIAIOTHCS TOJOBHUMH
00’€KTaMH KpUMIiHAIBHOI EKCIUTyaTalii B yMoOBax 30pOHHOTO KOH(DIIKTY.
Jecra0imizaliiss COIialbHO-EKOHOMIYHOI CHTyaIlil B JepkaBi BHACIIIOK
BBEICHHS [Iii BOEHHOTO CTaHy, 3HAYHO YCKJIAJHIOE BUSBJICHHS BUMHEHHX
KPUMIHAJIBHAX TPABOMOPYIICHb, OCKIJIbKM OQIMiHHI CTaTUCTUYHI AaHi
He BioOpaXkaroTh MOBHOIO MipOIO peaibHUA CTaH 3JI0YMHHOCTI B IepKaBi.

3rigno 3 nanumu YBKB OOH, cranom Ha mortuii 2026 poky, 3a MexaMu
Yxpainu nepeOyBano nonaza 5 923 870 oci0, 3 sxux 5 374 780 mirpysaiu 10
€Bporeiickkux KpaiH, a iHmi 549 090 rpomaasH YkpaiHu BUIXalk 3a Mexi
€Bporin  [3]. AHami3 CcTaTeBO-BIKOBHX XapaKTEPHCTHK BHIIEBKa3aHOT
KUTBKOCTI OIXKCHIIIB JIEMOHCTPYE 3HAYHE MEpeBaKaHHS XKIHOK (44 %),
B TOH 4ac sk 9acTka aiTedi craHoBuUTh 30 %, a 4oioBiKiB — jwmire 26 %,
mo BimoOpakae TEHACHINIO (eMiHizallil MIrpaifHIX MOTOKIB, SKa i € Ha-
CIITKOM TiJBHUINEHOI BPa3TUBOCTI JKIHOK Ta JdiTeli B yMOBaX TpPUBAKOYOi
BilfHM, Ta BCTaHOBJCHHX 3aKOHOJABCTBOM OOMEKEHb NEPETHHY KOPAOHY
YOJIOBIKAMH, IO TOCHIIOE 3allydeHHS NOTEHIIIMHUX >KEPTB IO TOPTIBII
JIFOJIbMH.

3 mo3wilii KPUMIHOJIOTIT, BPa3JIUBICTh )KIHOK € OCHOBHUM YHHHUKOM JIJIS
BepOyBaHHs 1X yYaCHMKaMM TPAHCHAL[IOHAIBHUX MEPEX TOPTIBII JIIOABMHU
B yMoBax 30poiHoro kougumikry. OJKiHKM, BTiKalouuM 13 THMYacoOBO
OKYIOBaHHMX TEpUTOpiii a0 i3 30H aKTUBHHX OOHOBMX HiH, rmepedyBaroTh
Yy CKPYTHOMY MarepiaJlbHOMY CTaHOBHI, OCOOJMBO SIKIIO MarTh
Ha yTpUMaHHI JiTel, HE3aJIe)KHO BiJ IX BiKY, a TOMY CIOJIBAalOTHCSI 3HAWTH
3apo0iTOK Ta Oe3rneyHe Micie MpoXuBaHHSA. ToMy, KIHKH HE MalOTh iHIIIOTO
BUXOJy, OKpIM SIK MOKJIAJaTHCS HA THX, XTO HA/IA€ TapaHTil B HAHKOPOTIIi
CTPOKH, OOIIMI0YM 3pOOUTH MpPOIeC MOMIYKYy POOOTH, JKUTIA TOCTYITHUM
1 He TakuM OIOPOKPATUYIHO CKIIAJTHUM.
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3 aHamizy iCHyIO4YOi CyJOBOi TNPAaKTUKH BOAYAETHCS, WO B JICSKHX
BUIIaJKaX JKIHKa YCBIIOMIIIOE XapakTep AISUIBHOCTI, Ha Ky IOTOJDKY€ETHCS.
Jo npuknany, supokoMm KipoBcbkoro paiioHHOro cyay M. JIHirmpomerpos-
ceka Bim 20.09.2022 poky (cmpaBa Ne 203/2439/22) BcTaHOBIEHO,
O TOTEpHiNli, BHACTIMOK 30iry TSOKKHX CIMEHHHX Ta MarepiabHIX
00CTaBMH, BUKIIMKaHUX KPAaHHOI0 €KOHOMIYHOIO CKPYTOIO Ta HAMaralo4rch
3HAWTH 3apo0iTOK 32 KOPJAOHOM, Yy 3B’SI3KY i3 BiffHOIO B YKpaiHi, IIOTOANIHCH
Ha HaJaHHA CEKCyaJIbHHX IOCIYT B aBcTpilickkomy MmicTi Jlinm [4]. Ilpore,
00BHHYBaYeHHH HAaBMHCHO NPUXOBaB BIACYTHICTb y HEBCTAHOBIICHHUX
CHIBYYacCHHUKIB 3JIOYMHY HaMmipy BHIUIATH OOIISIHUX JKIHKaM TPONIOBHX
KOIITIB, IIO CBIAYUTH PO HASBHICTh EJIEMEHTY MEXaHI3My CEeKCyallbHOI
eKCIUTyaTarii.

VY CBiIOMIIEHHS TOTEPITJIOI0 CBOET AiSIBHOCTI y MEXKaX 3alpoONOHOBAaHOT
ilf cxeMu, B KOZHOMY pa3i HE MOXKE CIIyTyBaTH OOCTaBHHOIO, SIKa JI03BOJISIE
OyIp-KOMYy TPUMEHITYBAaTH PIBEHb CTpaKIaHb, sKi BOHA 3a3Hama, abo X
MPU3BECTH O TIOM SKIICHHS PIiBHA KPHUMiHAIBFHO-TIPABOBOI BiAIIOBiIAb-
HOCTi cy0’ekTta 3mounHy. B crarti 3 IlamepMchkoro mpoTokoiy mepemda-
YeHO, II0 3roj/la 0COOH, sIKa CTayia >KePTBOIO TOPTiBII JIOABMH, HE OEpeThCs
0 yBard, SKmo Oyno 3acTocoBaHO OyIp-sIKMM 13 3aco0iB BIUIHBY,
AKI OXOIUIIOIOTBCSI HOPMAaTMBHMM BH3HAUEHHSM I[bOTO KPHUMIHAIBHOTO
MIPaBONOPYIIEHHS [5].

leniepHuil BUMIp 3aJy4€HHs JKIHOK 10 TPaHCHAI[IOHAJBHUX MEpex
TOPTIBII JIOJbMH HE OOMEXYEThCs iX CTaTrycoM »epTBU. Hepinako KiHKK
BUKOHYIOTh PI3HOMaHITHI (YHKIIOHaJIbHI POJIi B CTPYKTYpi 3JIOYMHHHX
Mepex, a caMe SK BepOyBaJIbHHMIII, TICPEBI3HUIN, HATIAAAYKH, JOOPOBUIFHO
KEepyIOUHCh TIPSIMAM yMHCIIOM Ta MeETOI0 ocoOucToro 30aradeHHs.
BopgHouac, icHye HEOTHOPIIHICTE Y MOTHUBAIII1 )KiHOK-YYaCHHUIb KPAMiHAIb-
HUX 00’emHanb. IleBHa wacTMHAa 3 HUX MM030aBJIeHAa IOCTATHHOTO PIBHS
MaTepialbHOTO 3a0e3MeYeHHs, MAal4d Ha YTPUMaHHI MAaJOJNITHIX abo
HETIOBHOJITHIX JiTell, OaTbKiB YW IHIIMX POMUYIB 3 IHBATITHICTIO, IO
BpPaxOBYEThbCA CyJOM IpH TpH3HAdeHHI mokapaHHsA. Cepen Takux >KiHOK
TPAIUISIOTBCS 1 BHYTPIIIHBO TEpeMilleHl 0co0H, sSKi BHACIHIIOK 30pOiHOTr0
KOH(JIIKTY ONMHWINCH y CTaHi TOCTPOI COMLialbHO-eKOHOMIYHOI HecTa-
oinbHOCTI. SIK OyJI0 BCTaHOBIICHO BUPOKOM JIYIIBKOTO MiCHKPAHOHHOTO CYIy
Bomuucekoi obmacti Bim 24.07.2025 poky (cmpaBa Ne 161/10825/25),
obOBuHyBaueHa 3i crarycoMm BITO BHacnmizok okynauii micus ii mocTiiHOTO
MpOKUBaHHs 30poviHuMu crinamu Pociicekoi ®Deneparii, BunHMIAa BepOy-
BaHHS IOHAaWMEHIIe TPHhOX IOTEPHIIMX O0ci0 3 MEeTOl iX momanbIIol
CeKCyalbHOI eKCITyaTallii 3a KopZaoHoM [6].

OpHak, cepen HIIKUX yYacHHUIb 3JI0YMHHOTO YTPYITyBaHHS, KOPHCIUBUH
MOTHB y iX JisIX HE TOB’S3aHUM 13 )KOAHUMH 00’ €KTUBHUMH YMHHUKAMH, SIKi
06 Bukmogan cBoOoxy Bomi. Taki >KIHKH CBiJOMO OOWMpPArOTh 3JIOUYHHHY
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JUSUTBHICTB SIK cTallnbHe, Ha iX MepeKOHaHHs, [PKEPENO J0XO0Y, IPH IbOMY
BIZIKMJJAFOYM MO>KJIMBOCTI JIETAJIFHOTO TpaleBJIAIITYBaHHs, SIK OyJo BCTa-
HOBJICHO, JI0 IPUKIIaay, BUpokoM JIeHiHChKOTO palioHHOTO cyny M. [lonraBu
Big 14.10.2022 poky (cmpaBa Ne 646/3390/20), y sskoMy KOHCTaTOBaHO, IO
00BHHYBaUCHA Jisiia BUKIIOYHO 3 KOPHUCIUBUX MOTHUBIB, «HE Oaxxaroun
3afiMaTHCh 3aKOHHOK TPYOOBOI [isUTBHICTIO, ajie Malo4dd Oa)kaHHS
OTPUMYBATH IOXOOM OyIb-SIKUM, Y TOMY YHCIi 3JOYMHHUM CIIOCOOOMY,
BUKOHYIOUH y CKJIaJi TpaHCHAIIOHAJIBFHOI OpraHi3oBaHOi Tpymu (yHKIIiO
oprasizaropa Ta KOHTpOJIepa CEKCYalIbHOI eKCcInTyaTarii >kepTs [7].

VY psai BUMAAKIB, KIHKA — CYO’€KTH 3JI0YMHY € KOJMIIHIMH, TEpBHH-
HUMH JKEPTBaMH TOPTiBJII JIIOABMH, SIKI 3roJoM (OPMAIBHO TEPEeXOAiTh
B CTaTyc CIIIBYYaCHHKIB JIaHOTO 3JI0YMHY, IHTETPYIOUHCH Y KPHMiHAJIbHY
IUSUTBHICTh i BIUTMBOM TICHXOJIOTIYHOI 3aJIe)KHOCTI, MPUMYCY, IOrpo3
Ta IHIMX HecHpHUsATINBUX oOcTaBuH. JKiHKKM-BepOyBanbHHUIN e(eKTHBHI
TOMY, [IO BHKJIMKAIOTh MEHIIE MiZ03p B NMPaBOOXOPOHHUX OpraHiB, IO
CYTTEBO 3HIKY€ PU3UKH iX BUKPUTTS Ha MOYATKOBHX €Tamax BepOyBaHHIL.
[MoTeHmiitHI XepTBH — XIHKM CXWJIbHI OINBINE JOBIPATH TPEICTABHUIIM
CBO€i cTaTi, TOMy TPOTIO3UIIis, iHillifOBaHA JKIHKOIO, PifmIe cTae 00’ €eKTOM
KPUTHYHOI OI[iHKHM, HIK IPOTIO3UISI aHAJIOTIYHOTO 3MICTY, SIKa HaJXOIHTH
Bix donoBika. [lepen mpamiBHUKaMH IPaBOOXOPOHHHUX OPTaHiB IOCTAIOTh
CKJIQMHOLI TMPH 3MIMCHEHHI MpaBOBOI KBamidikarii mid TaKuUX IKIHOK,
OCKUJIbKM 4YHMHHE 3aKOHOJABCTBO YKpaiHH Hapa3li HE MiICTHTh YiTKOTO
PO3MEXYBaHHS MK KPHMIHAJIBHOKO BiJIMOBINAIBHICTIO JKIHKH Ta 11 BIKTUM-
HOTO CTarycy.

30poiiHuii KOHQUIIKT 3MIHUB CTPYKTYpPY TpaHCHAIIOHAJIBHOI TOPTiBIIi
JIIO/IBMU: XKIHKa B Hil BUCTYINA€ OJHOYACHO SIK JKEPTBA 1 SK CITIBYYaCHHIIS.
s monmBidHICTP BUMAara€ TMEPETSIHYTH INHIXOAW KPUMIHOJOTII 10
TeH/ICPHOTO YNHHUKA Ta BIOCKOHAJIMTH MEXaHi3MU KPHMiHAIEHO-IIPABOBOTO
pearyBaHHsI.
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MPOBJIEMHI IIMTAHHSA OHIHKH JTOKA3IB YEPE3 IIPU3MY
BHYTPIINIHbBOI'O HEPEKOHAHHSA CYAAIB, CTOPOHH
OBBHUHYBAYEHHSA TA CTOPOHHU 3AXUCTY

Crpariii Onexkciii BacunboBuy
KaHouoam 1opuoudHUx Hayx,
acucmenm xageopu KpUMiHAIbHO20 NPABA IOPUOUUHO20 haKyibmeny,
Yepniseyvkuil Hayionansnul yHieepcumem imeni FOpis @edvkosuua
M. Yepnisyi, Yxpaina

Bimmosigao 10 u. 1 ct. 84 KIIK Ykpainu, goka3aMu B KpUMiHAIEHOMY
NPOBAaJPKEHHI € (haKTH4HI JjaHi, OTpuMaHi y nepeabaueHomy 1um Konexcom
MOPSIAKY, Ha IMiACTaBl SKUX CIITYMH, TPOKYpop, CIimduil cymus 1 cyn
BCTaHOBJIIOIOTh HASBHICTh YH BIJICYTHICTh (PaKTiB Ta 0OCTaBHH, IO MAIOTh
3HAYEHHS TSI KpEMIHAJIBHOTO TIPOBA/DKEHHS Ta MiUISTaoTh T0Ka3yBaHHIO.

B mopsiaky 4. 1 cr. 94 KIIK VYkpainu, cuimgunii, TpoKypop, ciimumit
CyIns, Cyl 3a CBOIM BHYTPIIIHIM MNEPEKOHAHHSM, SIKE IPYHTYETHCS Ha
BCceOIYHOMY, TIOBHOMY W HEYNEpeIXEHOMY IOCIHiKEHHI BCiX OOCTaBHH
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KPUMIHAJIBHOTO IIPOBA/PKEHHS, KEPYIOUHCh 3aKOHOM, OI[HIOIOTh KOXHUI
JIOKa3 3 TOYKH 30py HaJIeKHOCTI, OIMYCTHMOCTI, JIOCTOBIPHOCTI, a CyKyII-
HICTH 3i0paHMX HOKa3iB — 3 TOYKH 30pYy JOCTATHOCTI Ta B3a€EMO3B’SI3KY
JUISl TIPUAHSTTS BiOBIAHOTO IPOLECYaTbHOTO PIIEHHS.

I3 OyxBampHOrO TmymaueHHs nanux HopMm KIIK Vkpainu, BUXOOHTS,
0 3aXUCHHK JO MEeBHOI MipH 1M030aBICHHN MpaBa ydyacTi B OIIHIII TOKa3iB,
3 METOI0 NPUHHATTS NpOLECyalbHUX pIlIEHb, SIK HA CTafii JOCYIOBOTO
po3chigyBaHHA, TaKk 1 Wi Yac pO3MILILYy KPUMIHAJIBHOTO MPOBAKEHHS
B cyai, xo4a BiamoBimHO m0 m. 3 4. 1 cr. 7 KIIK VYkpainu, cropoHu
KPUMIHAJILHOTO TIPOBAXKEHHS € PIBHUMHU IepeJi 3aKOHOM 1 CyJIOM.

Oxkpim TOro, BiamoBimuo mo 4. 2 cr. 22 KIIK VYkpainu, cTOpoHH
KPUMiHAJILHOTO MPOBA/KEHHSI MAIOTh PiBHI IIpaBa Ha 30MpaHHs Ta MOJaHHS
JI0 CyAy peue, JOKYMEHTIB, IHIIMX JOKa3iB, KJIONOTaHb, CKapr, a TaKOX
Ha peali3alilo IHIIMX MpOLECyaJbHUX NpaB, MPOTE CTOPOHA 3aXUCTy
Ha 3aKOHOJIaBYOMY piBHI, HE B TOBHiMl Mipi HaJiJIeHa TPaBOM BiIIIOBIIHO
mo KIIK Vkpainm, Opatum yd9acTe B TOBHOMY #W HEYHEPEIKCHOMY
JTOCTIIKeHHI BCiX 00CTaBMH KPUMIHAJIHHOTO MPOBapKeHHs. Toxi e K piB-
HICTH cTOpiH?

[Iporte, omiHka 1OKa3iB NOBMHHA MOEIHYBaTHCA 3 iX TEPEBIPKOIO,
a TakoXX 3 MOJIMBICTIO TOPIBHAHHS 3 IHIIMMH JOKa3aMH, SK OKpPEMO,
TaK 1 B CYKYIHOCTI, X04a caMy IMEPEBIpKY HE CIIii OTOTOXKHIOBATH 3 MPO-
[IECOM OI[IHKH JIOKa3iB, OCKUIbKM OIlIHKa — 1€ FOPHIUKO-JIOTTYHHUN
(po3yMoOBHif) mpoliec, 1 MOETHAHHS I[HOTO MPOIECY 3 MPAKTHYHHUMHU JisIMU
CTOpPOHM OOBHHYBAa4YeHHS Ta CTOPOHH 3aXHCTy, SIBISIETBCS II€PEBIPKOIO
JIOKa3iB.

VY mpoueci OLIHKM Ta MEpeBipKH J10Ka3iB, POPMYETHCS HE TUIBKH BHY-
TpIilIHE TIEpEKOHAHHS CIITYOTO CYIJi, CyIy, CTOPOHH OOBHHYBauCHHS,
a ¥ CTOPOHM 3aXUCTy, OCKUIBKH 1 CyH, 1 CTOpPOHH KPHUMIHAJIHHOTO
MIPOBAPKEHHS, JAJIEKO HE 3aBXIW MaloTh OJHAKOBE OadeHHS, a BiAMOBITHO
1 pO3yMiHHA O0OCTaBMH BUYMHEHOTO KPHMIiHAIBHOTO IIPABOMOPYIICHHS,
Ta BHIY 1 po3Mipy TMOKapaHHsS, sSke Oyne IOCTaTHIM Ta HEOOXiTHUM
JUIsl BUTIPABJICHHSI Ta TIEPEBUXOBAaHHs 0COOM, IKa MOXe OyTH BU3HAHA CyJIOM
BUHYBATOIO0 y BYMHEHHI 3JI0YHHY.

CaMe BHYTpINIHE TMEPCKOHAHHS 3aXMCHHKA — 1€ CTaH CBIIOMOCTI
cy0’€KTa OIIHKM JI0Ka3iB, KOJM BiH BBaXkae, IO 3i0paHi W mepeBipeHi
B KpUMIHAJIILHOMY TIPOBaJDKCHHI JOKa3W € JOCTaTHIMA Ta HEOOXITHUMHU
3 METOIO0 BHPILIEHHS MMUTaHHS I10JJ0 HAsSBHOCTI YU BiJICyTHOCTI OOCTaBMH,
AKI BXOIATH IO INpenMeTa JOKa3yBaHHA, a TaKOX IHIIMX OOCTaBHH,
SKI MalOTh 3HAYCHHS IJIS NPaBIJIBHOTO BHPIMIEHHS CIPaBH, a TOJIOBHE
3aXHMCHHUK MOBUHEH OyTH BIIEBHEHUM Yy IOPUANYHIN MMPABOTI CBOTO BUCHOBKY,
Ta TOTOBHOCTI /10 MIPAKTHYHHX T B paMKax KPUMIHAJIBHOTO MPOBAKEHHS,
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SIK Ha CTaJil JOCYJOBOTO PO3CIiTyBaHHS], TaK 1 Ha CTAil PO3IIAAY KpUMi-
HaJILHOTO MPOBA/KEHHS B CyJlax.

OxpeMO cIii BIAMITHTH, MIO BHYTPIIIHE IIEPEKOHAHHS, € TaKOX
1 y CIg40ro, MPOKYpopa, CITYOro Cymai Ta cymy. lIpore, crpaBKHBOIO
METOI0 IPOLIECIB OIIHKM JIOKAa3iB Uil 3aXHUCHUKA, OC3yMOBHO SIBIISETHCS
3a0e3MeYeHHs T MaKCUMAIIBHO CIPUSTINBOTO JUIS MiJO3PIOBAHOTO, YH OOBH-
HyBa4eHOTo (popMyBaHHS BHYTPIIIHBOTO MEPEKOHAHHS y CYyIJi, X04a CIif
3ayBaXXHTH, II0 HAa CYAI0 BIUIMBAIOTH HE TUIBKH (PAKTOPH MIOAO OILIHKH
JOKas3iB, aje i MOpaJbHO-€THYHI YMHHHUKH, YCTAHOBKH IIOJNO CIPUHHATTS
MEBHOTO KPUMIHAIBHOTO IPaBOMOPYIICHHS, IO MOPOMXKYE JOCHTh YacTO
y CyIi MPOTHJIEKHI MOYYTTs, IIOAO0 PO3yMiHHS HPaBOTH ab0 ) CTOPOHHU
00BUHYBa4YeHH:, a00 K CTOPOHH 3aXHCTY, HaBiTh 3 ypaXyBaHHSIM HETaTHB-
HO1 OIIIHKH YH TiI03PIOBAHOTO, Y1 OOBUHYBAYCHOTO.

VY npakrtuili, € KpUMiHAJIBHI MTPOBAPKEHHS, KON 3aXUCHUK TEPEIIacHO
dhopMye s cebe TIEBHE BHYTPIIIHE MEpEeKOHAHHS (TaK 3BaHY YCTaHOBKY),
0 YacTO CTa€ MEPEmKOAOI0 I 00’€KTHBHOTO aHAli3y KPUMIHATHHOTO
NPOBA/DKEHHS, a OTKe 1 epeKTHBHOT MPaBOBOI JOMOMOTH, JI0 pedi Iie CTOCy-
€ThCA 1 CYI/IIB, 1 CTODOHU OOBHHYBadCHHS.

[IpoTte, nocBiMUEeHNI 3aXMCHUK, TOBHHEH BiT9yBaTH TaKU{ CTaH i Cyi,
i ciimgoro, i WMpoKypopa, Ta 3pOOMTH BCE MOXKIHBE B PaMKax 3aKOHY,
00 MmepeKoHaTH X caMme y CBOil HpaBoTi, 110 OE3YMOBHO € IYXKe HEJICTKUM
mpoIriecoM, depe3 pi3Hi  (aKTOpH OO0 €KTHBHOTO Ta Cy0 €KTHBHOI'O
XapakTepy.

[leBHa HeraTMBHAa YyCTaHOBKa OKPEMHX CYAIIB, a TaKOX CIIIYHX,
MPOKYpPOpPIB IIOJ0 aJBOKATCHKOTO KOPITYyCy, OJHE 3 HaWIpoOIeMHIIIMX
MUTaHb, K I Yac 3IiHCHEHHS AOCYAOBOTO PO3CIiIyBaHHS, Tak 1 ImijJ dac
PO3IIIAAY KpUMiHAJIBHUX TPABONOPYLICHb B Cylnax — IMEpIIoi, amesuiiHol
Ta KacariiHoi 1HCTaHIii.

OpnHak, 3aXMCHUKH 3 TAaKUM SIBUILEM 3YCTPIYAIOTHCS TOBOJI 4acTo, X04a
3aKOH BHMarae, o0 BHYTpIIIHE MEpPeKOHAHHSA OyJ0 OOTPYHTOBAaHUM, a IIe
03Hayae, 10 BOHO MOBHHHO ()OPMyBaTHCS Ha MifcTaBi BceOIUHOI, MTOBHOI,
00’eKTHBHOI OILIHKM 310paHMX JIOKa3iB B paMKaxX KPUMIHAIBHOTO MPOBaJ-
JKEHHSI, 2 He OOCTaBUH CIPaBHU.
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MOIIWPEHHSA ENJIEMINA IK ®OPMA BUMHEHHS ITUBEPCII

Toma Mapiana I'eopriiBna
KaHOUOam 1opuoOudHUX HayK, OOYyeHm,
Odoyenm xagheopu KpUMIiHATLHO20 NPasa
Yepniseyvkuii Hayionanvru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Ykpaina

AHani3 KpUMiHAJIBHOT BIANOBINAIBFHOCTI 32 AMBEPCIIO € HEMOXKIMBUM
0e3 eTadbHOro W BCEOIYHOTO JIOCIHIIKEHHS! KOKHOTO OKPEMOTO €JIEeMEHTa
ckiany 3mounHy. Lle oOTpyHTOBYETBCS THM, IO 3TiAHO 3i cTarTero 2 KpuMi-
HanbHOTO Konekcy Ykpainu (mami — KK Vkpainm), migcTaBoro uist mpuTsrT-
HEHHS 0COOM 710 KpUMiHAJIBHOT BiJIIOBINAIEHOCTI BHCTYIIA€ caMe BUMHECHHS
HEI0 CYCITUIBHO HEeOEe3MEeYHOro MisHHS, SIKE 32 CBOIMH XapaKTEPHCTHKAMH
BI/INIOBIIa€ CKJIa/y 3II0YUHY, epea0aueHOMY HOIOKeHHAMH Komekcy [1].

Sk 1 Oynp-sKuil IPOSIB 30BHIIIHBOI JFOCHKOI MTOBEAIHKH, 3I0YHH SBIISIE
co0010 KOMIUIEKCHY Ncuxo(i3muHy enHicTh. BiH HE 0OMEXyeThcs NuIe
Ccy0’€KTHBHUM, BHYTPIIIHIM TCHXIYHHM 3MIiCTOM, aje TaKOX 3HAXOAUTh
CBOE BHP@XEHHS y YITKO BH3HAYEHMX 30BHIIIHIX, 00’€KTUBHHUX (opmax
noBeAiHku. Came 11l 30BHIIIHI TPOSBU CIYXaThb OCHOBOIO AJIsi (DOPMYBaHHS
Horo 00’€KTHBHOI CTOPOHH, SIKa € HEBIJI’€MHOIO CKJIAJIOBOIO 3JI0YHMHY SIK
COLIIAJTBHOTO 1 TPaBOBOTO (peHOMEHA.

OO0’eKTHBHA CTOpPOHA AMBEpCii, SKy BH3HAYa€ HaI[lOHAJbHE 3aKOHO-
JIaBCTBO YKpaiHH, OXOILIIOE BiCiM pi3HUX ¢opM 11 3xificHeHHA. OnHiero
3 TakuX (OpPM € TOMHMPEHHS CMiIeMii cepel IIoIeH, emi300Tid cepen
TBapHWH, a TaKOX EHi(iTOTIH, MO CTOCYrOThCA pocimHHOTO cBiTy. Li mii
CIpSIMOBaHI HA 3aBJAaHHS IIKOAW JXKHUTTIO, 3I0POB’I0 UM MaiHy, a TaKOX
Ha JecTabimi3amito CyCIiIbHOTO Ta eKOHOMIYHOTO MTOPSAIKY.

ITo-mepmie, cnix po3rISIHYTH NWTAHHS BYMHEHHA MiH, CIPAMOBaHHX
Ha TOMIMPEHHs emifeMiil. BiamoBigHo no monoxeHs Kopaekcy LMBINBHOTO
3axucTy Ykpainu ta 3akony Ykpainu «IIpo 3axuct HaceneHHs Bij iHpek-
HiitHuX xBopoO» Bix 6 kBiTHSA 2000 poky Ne 1645-111, enigemist TpakTyeThCs
K MacoBe IOIIMPEHHS IH(EKUiHHOT XBOpOOM cepel HaceleHHs IEeBHOI
TEpUTOpIii, 10 BiIOyBa€eThCs 32 KOPOTKUH MPOMDKOK dacy [2]. ¥ mexax
KPUMiHAJILHO-TIPABOBOI HAYKH €ITiIeMisl BU3HAYAETHCS SIK IPOLEC 3HAYHOTO
MOIIUPEHHs 1HPEKIIITHNX 3aXBOPIOBAHb Cepe]l JIF0ICH Ha BENUKIA TepUTOPIT
y cruciai vacoBi paMku. lle sBuIE XapaKTepH3YEThCS THM, IO DPiBEHb
3aXBOPIOBAHOCTI 1H(EKIIIHOI0 XBOPOOOK cepel HaceleHHS KOHKPETHOTO
pEeTioHy y MeBHUI mepio] 3HaYHO MEePEBHIYEe 3BUYAHUH eIri1eMioI0T19HIHA
MOKA3HUK, TUIOBUH IUIS i€l XBOPOOH, i CYNPOBOIKYETHCA CHENN(DITHOIO
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JUHAMIKOI0 po3BHUTKY. LI0/10 TepMiHy «IOIIMpPEHHS», B YKPaiHCBHKi MOBI
BiH MTOXOAMTH BiJ| JIIECIIOBA IOIINPIOBATHY», SIKE O3HAYAE IPOILEC PO3MIN-
peHHsT a0 30UIBIICHHS YOroch y po3Mipax uu o0cs3i (ToOTO po3noBcrof-
sennst) [3,¢. 483].

THdexmiiiai XxBopoOu — Ie MOPYIICHHS 340POB’S JTIOAWHU, CIHPUYHHEHI
JKUBUMH 30yTHHKAMH, TAKIMH SK BipycH, OakTepii, pukeTcii, HalmpocTiri,
rpuOKHM, TEIBMIHTH, KIIIIi Ta iHII [AaTOTeHHI mapasuTH. BoHHM Takox
MOXYTh OYyTH BHKJIMKaHI HPOXYyKTAMH KHUTTEMISUIBHOCTI IUX MIKpoopra-
Hi3MIiB (TOKCMHAaMH) ab0 maToreHHHMH Oinkamu (mpioHamm). Li 3axBopro-
BaHHS 3/IaTHI mepeaaBaTHcs BiJ iH(iKOBaHMX 0Ci0 O 3A0pOBHX 1 MalTh
TEHICHIIIFO JI0 MIBHUKOTO MACOBOTO PO3MOBCIOKEHHS [2].

[udexkuiitni 3axBoproBaHHs KiacuikyloTh Ha TaKi KaTeropii:

a) yeOesneuHi iHPEKIIT — XapaKTepU3yThCsl BAKKHUMH Ta/ab0 CTIHKUME
MOPYIICHHSAMH 3/I0POB’Sl B OKPEMHX MAli€HTIB, SIKI CTAHOBIISATH CEpHO3HUI
PHBHUK JUIs IXHBOTO XKHTTS Ta 3aTaIbHOTO CTaHy 30pPOB’S;

6) jcobnmBo HeOe3meuHi iH(EKINl, BKIIOYAOYH KapaHTHHHI 3aXBOPIO-
BaHHS (Taki sIK 9yma, XoJiepa, )KOBTA rapsyka) — BUKIMKAIOTh TSOKKI Ta/abo
CTiHKi po3many 3M0pOB’A y 3HAYHOI KIJIBKOCTI 0Ci0, BiI3HAYAIOTHCS BUCOKUM
piBHEM JIETaBHOCTI Ta XapaKTEPH3YIOTHCSA CTPIMKUM TOIMIMPEHHSAM Cepes
HaceleHHA. SIK BHOaeThcs, 3 orisimy Ha Te, mo y crarti 113 KK VYkpaian
HAeTbCs MPO 3JIOYMHM TIPOTH 3acall Hal[lOHaJbHOI Oe3leKu, PO3NOBCIOI-
KEHHsI 0coOnmMBO HeOe3neyHnx 1HQEKIIHHUX XBOpoO, 3a3BHYai, CIlif
PO3TJIISIATH SIK OMIUPEeHHsI emigemii [1].

TakyuM YMHOM ITOUIMPEHHS emifeMii 3a3BHYall XapaKTEepU3yeThCsS PO3-
MOBCIO/DKEHHSIM ~ 0cOONMBO  HeOe3nmeyHnX IH(EKUIHHUX 3aXBOPIOBaHb,
BUKJIMKAaHHUX BiAMIOBITHUMH 30yIHUKAaMH, SIKI MOXYTH IIBHJIKO OXOILIIOBATH
MAacoBi MacmITadu 3a KOpOoTKui yac. HaykoBIi, HOCTiIKy0Un 00’ €KTHBHAN
aCIeKT JuBepcil, 3a3HAYarOTh, IO 1O [ii, CHPSIMOBAaHHX Ha PO3IOB-
CIOJDKEHHS CIeMi, CIiJl BITHOCUTH MPOHUKHEHHS 30yIHUKIB TaKUX XBO-
po6 Ha Tepuropito Ykpainm abo cnpobm ix mommpenHs. Lle moxe Bia-
OyBaTHCS Uepe3 3apaKeHHS XapYOBUX MPOAYKTIB, BOAH, iXKi, MEIUKAMEHTIB,
MEIUYHUX IHCTPYMEHTIB a00 IUIIXOM pO3MOBCIOJUKEHHS 1H(IKOBaHHX
MIEPEHOCHUKIB XBOPOO, TAKMX SIK TPU3YHU, KOMaXy UM KIIIII.

3akononaBctBo B cT. 113 KK VYkpainu He neranizye KOHKPETHHX iH,
CHPSIMOBaHMX Ha MOUIMPEHHs emijieMid. ToMy TakMMH MOXYTbh OyTH OYIIb-
ki gif, ski Oe3lmocepeNHbO CIPHSIOTH PO3MOBCIOKCHHIO 30YIHUKIB
oco0nmBO Hebe3neuHux iHQEKUiHMX 3axXxBOpIOBaHb. METOIM IOIIMPEHHS
emiieMiit TakoXXK MOXKYTh OYTH Pi3HIMH, 30KpeMa:

a) aeporeHHUH abo MOBITPSHO-KPANENbHUN MUIAX, KOIH 30yIHUK
XBOPOOM PO3MOBCIOKYETHCS dYepe3 TOBITPS 1 MOTPAIUIIE B OPraHi3M
JFOJMHY Yepe3 OpTaHu JUXaHHS,
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0) amiMeHTapHMil (XapuoBHii) ab0 PiANHHO-XAPUOBUH MLIAX, 3@ SKOTO
iHQeKniiHuK 30yIHUK TOTpaIuIsie B OpraHi3M 4Yepe3 CHOXKHMBaHHS 3apa-
JKEHUX BOJHU YU TXKi;

) TpaHCMiCiHMH NUIAX, OIO TOJSrae B MITYYHOMY 3apakeHHI IepeHoC-
HHKIB, HaIPHKJIaZ, KPOBOCHCHHX YICHHCTOHOTHX, SKi 4Yepe3 YKycH Iepe-
JTAIOTH 1H(EKIIito JTFOINHI,

1) KonTakTHuil nUIsIX, Koau 30yIHHK HPOHHUKAE B OPraHi3M 4epe3 CIU-
30Bi 00OJIOHKH POTa, HOCa, 0ueii ab0 yepe3 MOMIKOIKEeHY IIKIPY.

30ynHUKK 1HQEKIIMHNX 3aXBOPIOBAHb XapaKTEPH3YIOTHCA HHU3KOIO
cneuudiyHUX BIACTHBOCTEH, SIKI MiAKPECIIOIOTh IXHIO MOTEHIINHY Hebe3-
MeKy 00 MmomwupeHHs. J[o KIIIOYOBHX XapaKTepHUX OCOOIMBOCTEH TaKHX
30yMHUKIB MOXHa BiHECTH: 1) eMmiJeMiYyHWIA TMOTCHINAN, IO IOJATae
y 3IaTHOCTI BUKJIMKAaTH MAacoBi CllalaXxd 3aXBOPIOBAHb Cepesl HACENICHHS
Ha BEJMKHX TEPHUTOPISX 32 KOPOTKMI NPOMDKOK dacy; 2) BHCOKa TOK-
CHUYHICTb, K4 BU3HAYAETHCA IHTCHCUBHICTIO iXHBOTO 0iOJIOTIYHOTO BILIHBY;
3) KOHTario3HICTh, TOOTO CIIPOMOKHICTH TepenaBaTics 0e3mocepeTHO MiXK
mogpMH a00 MK TBapWHAMH 1 JIOOMH; 4) HasBHICTH 1HKYOamiHOTO
nepiojfly, 10 € JIATGHTHUM €TalloM PO3BUTKY I1H(EKii, MOYWHAIOYH BiJ
MOMEHTY 3apa)KeHHS 1 0 MOSBHU MEPIINX KITHIYHUX NPOSBiB 3aXBOPIOBAHHS,
0 MOXXE TPHUBATH [EKiJbKa MHIB; 5) 3MaTHICTH OO TPUBAIOI KOHCEpBAIii
MIKpOOpraHi3MiB, sika 3a0e3nedye iX KHUTTE€3JAaTHICTh MPOTArOM Mepioay
Bim 5 1o 10 pokiB; 6) CKIagHICT, BHU3HAUCHHS NEPBUHHOTO OCEPENKY
MOMIMPEHHS 1H(EeKil.

CycninpHa HeOe3NeuHICTh Ail, CIPSIMOBAaHUX Ha TOIIUPEHHS emiJeMiH,
y OuTbIIi Mipl HpPOSIBISETBCS y CEpHO3HOMY 3arpo3jMBOMY XapakTepi
iH(EeKIiHHUX 3aXBOPIOBaHb, a TAKOXK y IXHIH 3aTHOCTI 10 CAMOCTIHHOTO Ta
HEKOHTPOJIbOBAHOIO TIOMHMPEHHs cepell HaceleHHs. [Ipy oMy KIIFOUOBHM
(hakTOpOM HE € KOHKPETHA KUIBKICTh MOCTPaXIAIHX, a TOTeHIIAN iH(eKIIii
BUKJIMKATH 3HAYyHO LIMpLIy 3arpo3y. Hampukian, HaBiTH NOOJHHOKI
BUMIAIKA 3apakKeHHs JIIOJeH HaI3BUYalHO HEOE3NMeYHHMH iH(EKIiIHHIMI
HeIyraMy, TakKUMH SK dyma abo Xoiepa, BBaXAIOTHCS JOCTATHBOIO ITif-
CTaBOIO /sl oroJionieHHs emifeMii. Lle 3yMoBieHO THM, 1O Taki XBOpoOu
MaroTh BUCOKY 3JJaTHICTb JI0 IIBHJIKOTO PO3MOBCIOJKEHHS, HECYTh CEPUO3HY
3arpo3y 370pPOB’I0 BEJIMKOI KIIBKOCTI OCI0 1 HOTpeOyIoTh HEraiHOro
pearyBaHHs JUIsl 3a1100iraHHs KaTacTpoiyHUM HaACIIKaM.

OTxe, BIIMIHHOIO PUCOIO [iH, CHPSIMOBaHMX Ha IMOLIMPEHHS eliJeMiH,
€ Te, IO BOHHU 3a3BMYal 3IHCHIOIOTHCS CTOCOBHO HEOOMEKEHOro Koiia
JFOJCH, 3 aKIIEHTOM Ha JOCSATHEHHS MaKCHMaJbHO MOXKJIMBOTO MOIIUPEHHS
iH(QeKIIfHNX 3aXBOPIOBaHb. Taki dii 9acTO XapaKTepH3YIOTHCS BUCOKHAM
piBHEM 3arpo3u s 3J0POB'S CYCIIIBCTBA, OCKUIBKM iX HACTIIKOM CTa€
IHTEHCHBHE 3pOCTaHHS KUTBKOCTI 3apa’keHHX OcCi0, M0 YCKIaIHIOE IPOIIEC
KOHTPOJIIO Ta JiKBimarii iH(eKIii.
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3AJIYYEHHS EKCIHEPTA Y KPUMIHAJIBHE ITPOBA JIKEHHSI:
€BPOIHTEI PALIIMHUIM KOHTEKCT

Ilynesny Katepuna AnjpiiBna
Odoxkmopka ¢hinocoii 6 eanysi npasa,
acucmenmka Kageopu KpUMIHAIbHO20 Npoyecy [ KPUMIHALICMUKU
Jlveiecokutl Hayionanvuull yHigepcumem imeni leana @panka
M. JIvsis, Ykpaina

[IpuBeneHHs HaIlOHAJBLHOTO 3aKOHOJABCTBA y cdepl KpUMiHAIBHOT
IOCTHLIT BiAMOBIAHO 10 craHAapTiB €C € OgHMM i3 €BpOIHTErpamiiHuX
3000B’s13aHp Jep)kaBM Ha IUIIXy A0 Bcrymy B €C. 30kpema, y 4epBHi
2023 poky €Bpometiceka Kowmicis, HamaBmm cBiif BUCHOBOK 1070 3asBKU
VYkpainn Ha wieHcTBo B €C, 3a3Haumia, mo Uil HaOyTTs YKpaiHOio
yineHcTBa B €C, KIIIOYOBUMHU KPOKAMH € TIOJOJIAHHSA CIIPOO HEMPaBOMipHOTO
BHYTPIIIHROTO Ta 30BHIIIHBOTO BTPY4YaHHA B CyAoBy cucremy (m. 1.3)
SK YMOBH CTaOUIBHOCTI IHCTHTYTIB, IO T'apaHTYIOTh JIEMOKpATilo, BEpXO-
BEHCTBO mpaBa Ta npaBa moauHu [1]. Ili3uime, y 3BiTi €Bpomeicbkol
Kowmicii 3a 2024 pik, 3ragaHo npo noTpe0y yXBaJeHHs KOHIEMLIl MOJITHKN
pedopMyBaHHsI CyIOBO-CKCIIEPTHOT MisSUTBHOCTI BiATIOBIAHO O HaWKpaIiux
MiKHapOJHUX NpakTHK (1. 2.2.2) [2].

BoueBuap s rapMoHI3alii HaliOHAJIBHOI TPABOBOI CHUCTEMH 3 €BPO-
NEeHCHKUMH  CTaHAapTaMH, 30KpeMa 3 acquis communautaires €Bporneii-
cekoro Coro3y, € HeoOXiTHMM BIOCKOHAJIEHHS 3aKOHOJABCTBA, IO € BaX-
JIMBOIO YMOBOIO IS SIKICHOTO BTUICHHS KpallliX MPaKTHK Ta miaxoxiB €C mix
yac 3OIACHEHHS CBO€i IisUIGHOCTI OpraHaM{ MPaBOIOPSIAKY Ta IHIIAMHA
cy0’eKTaMH, MISUTBHICTH SKUX “HAOMIDKYe MPaBOCYAN Y BUIIAI YXBaJCHHS
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cynoBux pimeHb. OJHUM 13 TakuX CyO’€KTIB € CY/IOBI €KCIEpTH, JIsUIBHICTH
SKUX CIIPSIMOBaHA Ha sIKicHe 3a0e3MeyeHHs] MPaBOCYIUIS IIUIIXOM HAJlaHHS
BHCHOBKIB 3 TIUTaHb, U BUPIIIICHHS SKUX HEOOXITHI CHCI[iabHI 3HAHHS.

[Muranus pedopMyBaHHS IHCTHTYTY CYHOBHX EKCIIEPTH3 TPUBAJIMHA dac
00TOBOPIOIOTECSL Y HAYKOBHX Ta NpOo(deciiHMX CHITFHOTaX, a TaKOoX Ha
JIepKaBHOMY piBHI Oynm 3IiHiCHEHI MeBHI CIpoOW 3MIHHUTH OpraHi3arliiHi
0COOIMBOCTI TiSUTBHOCTI CYy[OBHX eKcmepTiB. Jlo mpukiamy, y JuUCTOmani
2021 p. 3apeectpoBaHo TpoekT 3akoHy «IIpo cymoBo-eKcrepTHY Iisiib-
HicTe» Ne 6284 Bin 05.11.2021 poky [6], a TakoX anbTepHATHBHI IO HHOTO
3akoHONpoekTH Ne6284-1, Ne6284-2, Ne6284-3. [Ipote y numHi 2025 poxy
e npoekT 3akoHy OyJo BiIKIMKaHO, IO YHEMOXJIMBHIIO HOTO PO3TJIS
npodiIbHAM KOMiTeTOM Ta Hajaii y 3aii Bepxosoi Pamgm Ykpainu. Hlogo
AIBTEPHATHBHUX 3aKOHOMPOEKTIB, To y 2022 poui OyB HagaHWil BUCHOBOK
npodiIbHOTO0 KOMITETYy HpO iX BKIIOYEHHS A0 TMOPSIKY IEHHOTO, HpOoTe
HaJaji i 10 ChOTOIHI OOTOBOPEHHS OCTaHHIX HE BiOYBalIOCh.

[lle omHi€r0 3aKOHONABYOIO IHIIIATHBOIO, CIPSIMOBAHOKO HAa BIOCKOHA-
JICHHS KPUMIHAJBHOTO TIPOBA/KCHHS B YACTHUHI 3aJydeHHS EKCIepTa
y 2021 poui 6yB mpoekT 3akoHy Npo BHECEHHS 3MiH a0 KpumizameHOTO
MPOLIECYAIBHOTO KOJAEKCY YKpaiHM II0J0 YIOCKOHAJCHHS IESKHX II0JI0-
JKeHb, MOB'SI3aHUX 3 TOPSIIKOM TpH3HadeHHA ekcreptusn Ne 6285 Bix
05.11.2021, sixkuit 3romom TakoX Oyyio BinkiukaHo. BomgHowac ambrep-
HaTHBHUU 10 Hhoro — Ne 6285-1 Bix 19.11.2021 y Bepechi 2025 poky OyB
BKJIFOUEHHUH 110 NOPsIAKY JeHHoro BepxoBHoi Panu Ykpainu IX cxinkanus
[4]. TIpote npodinbHMII KOMITET Iie HE HajJaBaB BHCHOBKY ILIOAO HOTO
MOJIOXKEHb. TakoX cxoXa 3aKOHOJNaBYa IHII[iaTHBa OyJia 3apeecTpoBaHa
Jlemo mi3Hime — iimetsest mpo mpoekT 3akony Ne 10420 Bim 22.01.2024,
SKHH TPOTIOHYy€e BHeceHHs 3MiHH B cT. 242 KIIK Ykpainu B 4acTuHI BIUIUBY
MOTEPIIJIOr0 Ha MOKJIMBOCTI IPOBEAEHHS EKCIIEPTH3H y IEBHUX KAaTETOPisAX
MIPOBA/KCHB (IPUIHATO 32 OCHOBY) [5].

[IpunaringHo Big3HaAdy, IO ABi OCTaHHI 3rajlaHi 3aKOHOAABYl iHIIaTHBH
cepenl IHIIOrO CTOCYIOTHCS PO3IIMPEHHS IPABOBOIO CTATYCy MOTEPIIIOrO
B YaCTMHI HOro MOJJIMBOCTI BIUIMBATH Ha 3aJlyueHHs eKcIepTa s
MPOBEACHHS SKCISPTH3H, 10 KOHIICTITYaIbHO BiJ0Opakae TCH/CHIIIIO BIIPO-
Ba/DKCHHS “HIJIXOJly, OPIEHTOBAHOTO Ha MOTEPIIJIOro” sIK eJIEMEHTY €BPOiH-
TErpawiifHOro BJIOCKOHAJIEHHs 3aKOHOJABCTBA. 3aIPOIIOHOBAHI 3aKOHO/1aBY1
IHI[IaTUBY CHPSAMOBaHI HAa BHKOHAHHS NyHKTY 3.8 posmimy 23 (“Cynosa
BJaJa Ta OCHOBONOJIOKHI mpaBa”) JlOpo)KHBOI KapTH 3 INHTaHb BEPXO-
BEHCTBA IIpaBa, 3aTBEP/DKEHOI B paMKax €BPOIHTErpamiifHOTO IpoIecy,
30KpeMa B yacTuHi immiemenTanii Aupextusu 2012/29/€C, sxa BCTaHOBITIOE
MiHIMaIlbHI CTaHIAPTH MO0 TpaB, MIATPUMKH Ta 3aXHUCTy MOTEPITLINX
BiJl 3IOYHHIB.
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BonmHowac xommiieKcHOro peopMyBaHHS IHCTHTYTY CYAOBOI €KcIiep-
TH3U Ta BIOCKOHAJIECHHS HOPMAaTHBHOTO PETYJIIOBaHHS 3allydeHHs eKCrepTa
y KpUMiHaJIbHE NPOBA/KEHHsI CTAaHOM Ha KBiTeHb 2026 poky He BinOysocs.
Pazom 3 TuM, HEBIOB31 TaKKX 3MiH CIIiJ] O9iKyBaTH 3 OTJLIMy Ha miL. 14, . 4.3
JIopo>kHBOT KapTH 3 MHTaHb BEPXOBEHCTBA MPaBa. 3TiJHO I[bOTO JOKYMEHTAa,
npotsirom 2026—2027 poky 3aKOHOJABCTBO B cepi oprasizaiii Ta mpoBe-
JCHHS CyJOBOi €KCIIEPTH3H Ma€ OYTH OHOBJIEHE 3 METOIO ““..BIOCKOHAJICHHS
JIOCTYIly OpTaHiB MPABOMOPAIKY OO SKICHOI, O0'€KTHBHOI Ta IIBHAKOI
cynosoi excrieprusn” [3]. MieThes nmpo opraHizamiiiHi 0co6IHBOCTI Iisiib-
HOCTI CyJIOBUX €KCIIEPTiB — BU3HAUCHHs Kiacu]ikalil cyloBUX €KCIEepTH3,
BU/IIB EKCHEPTHUX CHELIaIbHOCTEHl Ta €IUHOTO MOPSIKY IPOBENCHHS
CYJIOBUX EKCIIEPTH3, PO3LIMPEHHS BHJIB EKCIEPTH3, SKI MaTHMYTh IPaBO
MIPOBO/INTH IIPUBATHI CYAOBI €KCIIEPTH, CHeLiai3amii cyJ0BO-eKCIEepPTHHX
YCTAHOB Ta 3alpOBA/PKCHHS IHCTPYMEHTIB LU(POBi3alil IisUIbHOCTI
ocTaHHix [3].
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ITOBHOBAKEHHS KEPIBHUKA ITPOKYPATYPU
TP 3ACTOCYBAHHI 3AIIOBI’KHUX 3AXO/IB
B YMOBAX BOEHHOI'O CTAHY

IOpunmun Bacuiabs MukonaiioBuy
O00KMOp PUOUHHUX HAYK, NPODecop KPUMIHAIbHOT locmuyii,
npogecop xageopu pinarcie, obiKy i ON00AMKY8aAHH
Yepuiseyvkuti mop2o6enbHo-eKOHOMIUHUL ITHCIUMYm
Heporcasrnozo mopeogenbHo-eKOHOMIUHO20 YHigepcumemy,
cmapuwiuii paoHuK 10Cmuyii, nouecHull NPayieHUK NpoKypamypu Yxpaiuu
M. Yepnisyi, Ykpaina

BiliHa € eKCTpaopJMHApHOK IOJI€0 B IMPaBOMYy IO, 3IMCHEHHS
SKOT BUKIIMKA€E MIJICTABU 3aCTOCYBaHHS IHCTUTYTIB KpaiHbOi HEOOXIITHOCTI,
Kk B cdepi nmporuaii arpecii, Tak i B cdepi 3aKOHOAABUOTO PEryJIOBAHHS
CYJIOUMHCTBA Ha TEPUTOPIAX 30pOHHOr0 KOH(MIIIKTY, 8 TOMY 3MiHH IPOLIECY-
AJIFHOTO 3aKOHOZABCTBA MAIOTh 3a0e3IeuyBaTH OajlaHC MPUBATHHX 1 IMyOJTid-
Hux iHTepecis [1, c. 1031].

AKTYyaIbHICTh IIPOTO JOCITIKEHHS 3yMOBIICHO THM, III0 Y BiAIMTOBiTHOCTI
mo m. 2 cr. 131-1 Koncrutymii YkpaiHu ...Harmsg 3a HE TJIACHUMH
Ta IHIIAMH CIIJYAMH 1 PO3MIYKOBHMH IisIMH OpPTaHIiB IIPABOIOPSAKY
3MIHCHIOE TIPOKypaTypa YKpainu... [2, c. 410].

[Ipesunent Ykpainu mignucaB 3akoH Ipo 3aTBepKeHHS Ykasy llpesn-
neHrta Ykpaiuu «IIpo npoJoBKeHHs CTPOKY Jif BOEHHOTO CTaHy B YKpaiHi»
Ne 4857-1X Bin 28.04.2026 [3].

Boennuii cran B YkpaiHi akTyanizyBaB psiji iCHYIOUMX HpOOJIEeM KpHMi-
HaJIHOTO IPOBa/DKEHHSI B YKpaiHi Ta MOPOAMB PSJ HOBHX, IO BHKIIHMKAJIO
cUcTeMHi 3MiHM Ta JonoBHeHHs 10 Po3nuny 1X-1 KIIK Ykpainu. [Ipu qomy
LIe TOPKAETbCS YMOBHO JBOX HampsMKiB: (1) posciigyBaHHS BOEHHHX
37MO0YMHIB, (2) pO3CHiAyBaHHA IHIINX KPHMiHAJTHHUAX IPABOMOPYIICHb.
CkJagHOII BUHUKAIOTh Y KOHTEKCTI IPOBEAEHHS IpollecyalbHUX Ail Ta ix
(hikCcyBaHHS, OINEPATHBHOTO NPUHHATTS MpPOLECYalbHHUX pIlIeHb, 3aXO0IiB
3a0e3IeveHHs] KPUMiHAIBHOTO TIPOBA/KEHHS, CTPOKIB KPUMIHAIBHOTO TPO-
Ba/KCHHS, TOBHOBAXXCHb IPOKYypOpa Ta KEpiBHUKA OPraHy IPOKYpaTypH.
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VYci ui Qakropu mMO-pi3HOMY BIUIMBAIOTH Ha €(EKTHUBHICTH JIOCYJOBOTO
pO3CITiTyBaHHS.

Bapro migkpecnuty, mo y mporeci MpoBEASHHS J0CYI0BOTO PO3CIiIy-
BaHHA 1Ii€l KaTeropii KpUMiHAJIBLHUX MPABONOPYIIEHH JOBOJI YacTO BHHH-
KaloTh MPOOJIeMH OpTaHi3amifHOTO Ta MPAaKTHYHOTO XapakTepy, 30Kpema,
yepe3 HEMOXJIMBICTP OTPHUMaHHS JOKa3iB 3 THMYAacOBO OKYIIOBaHUX
TEPUTOPiN UM TEPUTOPiH, Ha AKUX BEAyThCA OOHOBI [ii, 30KpeMa IOMUTY
CBIJIKiB, SIKi 3HAXOIATHCA HA OKYIIOBAHUX TEPHUTOPISAX, MIPOBEACHHS BUIMKHU
JTOKYMEHTIB, OOIIYKiB, CIIAYOTO €KCIIEPUMEHTY ToIo. s BUpImeHHS X
nuTaHb y OepesHi 2022 porli 3aKOHOAABIIEM OyJIO BHECEHO pSI 3MiH
10 KpuMiHaIbHOIO MpOLECyanbHOTO KOACKCY YKpaiHH, 30KpeMa, 10 po3-
nuty IX-1, skuif perizameHTye OcoONMBHI PEXHUM JOCYIOBOTO DPO3CIiTy-
BaHHS, CYy/ZOBOTO PO3IJIAYy B YMOBAaX BOEHHOTO CTaHy. BiamoBimHi 3MiHH
Oyno BHECEHO TaKoX 3akoHOM Ykpainum Big 14 xBitHa 2022 poky
Ne 2201-IX «IIpo BHecenHs 3MiH 1m0 KpuMiHAIBHOTO MPOIECYATEHOTO
KOJIEKCY YKpaiHH IOJ0 YAOCKOHAJICHHS MOPSIKY 3AIHCHEHHS KpHUMIiHAIb-
HOTO TPOB3/DKCHHS B YMOBAaX BOEHHOTO CTaHy». Tak, 3MiHH Oyl0 BHECEHO
JI0 HOPM, SIKi pEerJaMeHTYIOTh MOBHOBaXKeHHS mpokypopa (cr. 36 KIIK),
KepiBHHKa opraHy mocynoBoro poscmigyBanHs (ct. 39 KIIK), mopsaky
MOHOBJIEHHS TponecyatbHuX cTpokiB (cT. 117 KIIK) ta Garato inmmx [4].
TakuM YMHOM, TTOBHOB)XEHHS KEPIBHUKA IPOKYpaTypy B YMOBaX BOEHHOT'O
CTaHy CyTTEBO PO3IIUPEHO, OCKUIBKH MPOKYypopa YHOBHOBA)XXEHO MO CYTI
BUKOHYBaTH (YHKIIO CYJOBOTO KOHTPOJIO Ta IMPOJOBKYBaTH IO 3aro-
OD>KHOTO 3axXO0Ay y BHIVISII TPUMaHHS Mija BapToio Tomo. OTxe, MOXEMO
KOHCTaTyBaTH, 110 3aKOHO/ABIIEM Hapasi CyTTEBO 30UIBIIEHO MPOLeCyanbHi
MOJJIMBOCTI CTOPOHHM OOBHHYBAaueHHs, TOOTO TIPOKypopa, a TaKOX
CHPOLIEHO psifi mpouenyp. Tak, 3aKOHOAABEIb NepeadadynB MOXKIHBICTH
IPOKypopa Ta CIIJUOT0 Y BHIIAQAKY BIJCYTHOCTI TEXHIYHOTO JOCTYILY
JI0 €IMHOTO PEECTPy AOCYNOBUX PO3CIiTyBaHb O(GOPMHUTH DIIICHHS MO0
MOYaTKy JOCYJOBOTO pO3CIiAyBaHHSI dYepe3 BHHECCHHA BiJIOBiTHOI
IIOCTAaHOBM 3 TMOJANBLIMM, 33 MOMIMBOCTI, BHECEHHSIM BiZOMOCTEH
J10 €IMHOTO PEECTPyY NOCYOBUX PO3CIilyBaHb.

Kpim Toro, citii 3BepHYTH yBary Takox i Ha pO3MIMPEHHS 3aKOHOaBIIEM
MOBHOBa)XEHb KEpIBHHMKa NPOKYypaTypd B YMOBaxX BOEHHOro crany. Tak,
y BHUNQJKY, SKIO CIIAYUH Cyqas He MOKe 00 €KTHBHO BHUKOHATH CBOI
MOBHOBa)XEHHS, KEPIBHUKY IPOKypaTypH HaJaHO MpaBo BHOOpPY 3armolix-
Horo 3axoxy. Y mepion nmo 25 cepnus 2022 poky, ToOTO JO HaOpaHHS
ynHHOCTI 3akoHoM Ykpainum «IIpo BHecenHs 3MiH 10 KpuminansHoro
MPOLECYAILHOTO KOJEKCY YKpaiHH MIOMO YJOCKOHAICHHS OKPEMHX
MOJIO)KEHb  TOCYZOBOTO PO3CIITYyBaHHI B YMOBAaX BOEHHOTO CTaHy»
Bim 27 mmmus 2022 poky Ne 2462-IX, KepiBHHK HpOKyparypu MaB
MMOBHOBA)XEHHS CAMOCTIHHO BH3HAUWTH 3alOODKHUM 3axiy y BHIVAII
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TpUMaHHS MiJ BapToro npotsroMm 30 ni6 momo ocoOH, siKa MiZ03pIOETHCS
Yy CKO€HHI TSDHKKMX ab0 OCOONHMBO TSDKKMX 3JIOYMHIB, SIKIIO 3aTpHMKa
B 00paHHI 3aro01>KHOTO 3aX0/ly MOXE IPHU3BECTH JI0 BTPATH CIIIB 3JII0YHHY
abo Breui ocobu. ¥ crarri 615 KIIK Vkpainu iCTOTHO 3MiHEHO NEperik
MIOBHOBa)XKEHb, SIKI MOXE 3IHCHIOBAaTH KEPIBHUK OpraHy IpOKYpaTypH,
SKIIO BIICYTHA OO0’€KTHBHA MOXIUBICThP BHKOHAHHSA CIITYUM CYIJICIO
MOBHOBa)keHb. KepiBHUK MPOKypaTypu TaKOX Y pasi, AKIIO CIITYUN CyAas
HE MO)Xe 00’ €KTUBHO BUKOHATH CBOi IOBHOBAYKEHHS, Ma€ IPAaBO BUPIITyBaTH
HACTYITHI MUTaHHS: 3AIHCHEHHS NMPHUBONY; TUMYAcOBOTO JIOCTYIy A0 pedeit
Ta JOKYMEHTIB, apeliTy MaiHa; IPOAOBKEHHS CTPOKY JOCYIOBOTO
PO3CITiyBaHHs; HaJaHHS J03BOJY Ha NMPOHMKHEHHS JI0 KHUTJIA YH IHIIOTO
BOJIOZIIHHS 0COOM; Ha OONIYK; OTpUMAaHHS 3pa3KiB 3 peue i JOKYMEHTIB; Ha
MIPOBEJICHHS HETJIaCHOI CIIiTYO0i (PO3UIyKOBOI) Aii 1O NOCTaHOBJIEHHS yXBaJld
ciigyoro cyani Tompo [5]. [Ipy nboMy BaXJIMBHM € TpaBHIbHE 0()OPMIICHHS
pilICHHS KepiBHMKA IPOKYpPAaTypH, BOHO Ma€ OYTH HAIECKHUM YHHOM
MOTHBOBaHE Ta BimnoBinaTu Bumoram, BusHaueHnM KIIK Vkpainu. Pimenns
KEpiBHUKA OpraHy NMpOKypaTypH NpHHMaeThcs y (OpMi MOCTAHOBU Ta Ma€
MICTHTH OOTPYHTYBaHHS TNPABOMIPHOCTI 3AIMCHEHHS HHUM ITOBHOBa)XEHBb
criggoro cyani. OTxe, Mo CyTi Ha HPOKypopa MOXYTh OyTH MOKJameHi
MOBHOBA)XEHHS CIIMYOTO CYyANi y 3B’S3Ky 3 HEMOXKIIMBICTIO BHKOHAHHS
OCTaHHIM CBOiX (DyHKIIii y BCTAHOBIIEHI 3aKOHOM CTPOKH.

Cneundika 3abe3nedeHHs: IPOKypOpOM AOIMYCTUMOCTI JI0OKa3iB y KpHUMi-
HAJIbHOMY IPOBA/DKEHHI B YMOBaX BOEHHOTO CTaHy MOJIATA€ y: HasIBHOCTI
JIOZIATKOBHX T'PYII MOBHOBaXKEHb 1010 3a0€3MeUeHHs JOIyCTUMOCTI JJ0Ka3iB
(30KpeMa, TOBHOB@KEHHS, SIKI peajli3yloThCsS CaMOCTIHHO MPOKYpOpOM
y TIepiofl BOEHHOTO CTaHy; ITOBHOBAXEHHsI NMPOKYpOpa INOJO0 3BEPHEHHS
3 KJIOTIOTAHHSMH /0 KEpiBHHKA OpraHy NMPOKYpaTypH Yy CHTYalisX, KOIH
BIICYTHS 00 ’€KTHBHA MOJJIMBICTh BHKOHAHHSA CIIJYAM CYAICIO IIOBHO-
BaXXeHb, mepeniveHux 1. 2 4. 1 cr. 615 KIIK Ykpainu; mono 3abe3nedeHHs
JOTPUMAaHHS TOPSIKY 30MpaHHs JOKa3iB); MHPOKIiH B3aeMOIii 3 KepiBHUKOM
OpraHy IPOKYypaTypH; JOBENEHHI BiACYyTHOCTI 00’€KTHBHOI MOXKIMBOCTI
BUKOHAHHS CJITYUM CYJJICI0 MTOBHOBa)KEHb, TependaueHux crartsmMu 140,
163, 164, 170, 173, 186, 187, 189, 190, 206, 219, 232, 233, 234, 235, 245-
248, 250 Ta 294 KIIK VYkpaiHun; MOXJIMBOCTI OTPHMMaHHS MOKa3aHb,
AKi OyZyTh BHKOpHUCTaHI K aoKa3u y cyzi. KimowdoBuMm y 3abesneueHHi
POKYPOPOM JIOIYCTHMOCTI JIOKa3iB B yYMOBaxX BOEHHOTO CTaHy € came
OOIpYHTYBaHHSl y KJIOIIOTaHHI KEPIBHHMKY OpraHy INpOKypaTypH, IO Bij-
CYTHsI 00’€KTHBHA MOJJIMBICTh BUKOHAHHS CJIITYMM CYAJEIO IOBHOBA)KEHb,
iHaKme y Mail0yTHpOMY € PHU3MK BH3HAHHS JOKa3iB HEJOMyCTHMUMH. JIJist
YTOYHEHHS! TOBHOBA)XEHb IPOKYpOpa Ta YCYHEHHs KOJI3ii CIif yTOYHUTH
monoxeHHs cT. 280 KIIK Ykpainu cTocoBHO cy0’€kTa 3ymUHEHHS IOCYI0-
BOTO PO3CIiAyBaHHA y MIEPiOl BOEHHOTO CTaHY.
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HesBakaroun Ha HarajgbHICTh BIIPOBAUKEHHS TaKUX 3MiH, 3aJIMIIAETHCS
JIMCKYCIHHMMH TMTaHHS BH3HAUCHHS B)KMBAHWUX 3aKOHOJABLIEM KaTeropii,
MOXJIMBOCTI OCKapyK€HHsS NPUHHATHX KEPIBHUKOM OpraHy IpOKypaTypu
pillieHb 1 MEBHUX 3aKOHOJAABUYHMX CynepeyHocTed. [Ipu oMy citifl 3BepHYTH
yBary Ha BaroMi 3a0e3leueHHS PO3YMHOTO OallaHCy MK (QYHKITiSIMH
OOBHHYBAUYCHHS i CYZOBOTO KOHTPOIIO B MeXaX JOCYyIOBOTO PO3CIiTyBaHHS
33011 YHUKHEHHS BUMNAIKiB HENPaBOMIpHO OOMEXEHHS IIpaB JIIOJUHH
Y KpUMiHAJIEHOMY ITPOBAKEHHI.

[MutaHHS HaJeXKHOTO NOTPUMAHHS MpaB JIIOJAWHH, 30Kpema 1 300Ky
JIEpXKaBH, € OCOOJMBO aKTyaJbHHMM B acleKTi peaji3allii 3aBJaHb MO0
e()eKTUBHOTO, TIOBHOTO 1 HEYNEPEIPKEHOro JOCYAOBOTO PO3CIiAyBaHHSI
1 CyIOBOrO pO3Isily B paMKax KpUMIHAJIBHHUX IPOBa/KeHb. HaBiTh
BPAaxOBYIOUH YMOBH BOEHHOTO CTaHy, BiJIOBiZHI OOCTaBUHM HE MOXYTh
CTaTH MiJCTaBOIO JUISl BIJICYTHOCTI a00 MiHiMi3amii KOHTpPOJIO 3a rapaH-
TYBaHHSM MPaB 0COOM y KpUMIHAJIbHOMY mpoieci. TakuM 4HHOM, 3aKOHO-
JaB4i HOBOBBCICHHS IIOBHHHI CHpHATH 0e33amepeyHOMYy BHKOHAHHIO
OCHOBHHX 3aBJJaHb KPHMIHAJIBHOTO NPOBAKCHHSI.

BucHoBOK. 3piificHEHHS KEpiBHUKOM MpPOKypaTypu (GYHKIIi CIIiggoro
CyIi B yMOBaX BOEHHOTO CTaHy HE MOPYIIyE TapaHTOBaHi Mpasa i cBOOOIU
JOAWHU OCKITBKH TIPOKYPOpP OUTBII IIMPOKO O3HAHOMIICHHH 13 MaTepiajamu
KPUMIHAJIBHOIO MPOBA/PKEHHS, a CIIMYMiA Cyqas y CBOIO 4epry y Oyuab-
SIKOMY pa3i 00MeXeHU 00CSITOM 3asBJICHUX KIIOMOTAHb 1 CKapT.
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OPT'AHI3ALIA ITPOKYPOPOM INOBEJAEHHSA KOHTPOJIIO 3A
BUUHEHHSAM 3JIOYMHY B YMOBAX BO€EHHOI'O CTAHY

HOpunmun ITaBiao BacunboBuy
acnipanm 4-20 poxy ouHoi hopmu HAGYAHHS ACNIPAHMYPU,
Kuiscokuii ynisepcumem npasa Hayionanvhoi akaoemii Hayk Yxpainu
M. Kuis, Yxpaina

[pe3unent Ykpainu mignucaB 3akoH Npo 3aTBepIyKeHHS Ykaszy [Ipes3u-
neHrta Ykpaiau «IIpo mpooBKeHHs CTPOKY il BOEHHOTO CTaHy B YKpaiHi»
Ne 4857-1X Bin 28.04.2026 [1].

MMoxii 24 mrororo 2022p. € CBOEPIOHOIO MEPEBIPKOIO  CTIHKOCTI
Ta ePEeKTUBHOCTI KPUMIHAJIBHOTO MPOLECYATLHOTO 3aKOHOAABCTBA Y KpPaiHH,
BUMararou CHCTEMHHX Ta KOMIUIEKCHHMX 3MIH y BCIX acleKTax, 30Kpema,
Y KOHTEKCTi BIHICEKOBOTO KOH(QIIIKTY, a TOMY CIiJl 3BEpHYTH yBary Ha BHe-
CeHHs 3MiH Ta gonoBHeHH: 110 cT. 271 KIIK Ykpainn.

30kpema, MPOBEICHHS HETTACHHUX CNITUMX (pO3IIyKOBHX) Hif (mami —
HCP/) B xoai omepaTHBHO-PO3IIYKOBOI AISUTBHOCTI Ta y KpUMiHAJIBHHUX
MPOBA/PKEHHSAX, BINNOBIAHO A0 BHUMOr KpHUMIHAIBHOIO MPOILECYaTbHOTO
komekcy VYkpainm (mami — KIIK) € BaxkIuBUM Ta 4acTo He3aMiHHUM
IHCTpYMEHTOM Yy cdepi BHSBICHHS, PO3KPHUTTS 3JIOYMHIB Ta HAJIEKHOTO
JIOKyMEHTYBaHHSI NPOTHUIIPaBHUX [iif Ta HaMipiB OKpeMHX OcCi0 4u yrpy-
noBanb. OpnHiero i3 Takux HCP/I € KOHTponb 32 BUNHEHHAM 3JI0YHMHY, SKHH
srimHo 31 cr. 271 KIIK Moke 3milicHIOBaTHCS y BHIagKax HasBHOCTI
JIOCTATHIX MIJCTaB BBAXATH, IO TOTYETHCS BUMHEHHS a00 BUMHSIETHCS
TSOKKHH 9M OCOOJIMBO TSDKKHMH 37I0YMH, Ta IMPOBOIUTHCS B TAKHX (hOpMAax:
1) KOHTpOJIbOBaHA IMOCTAaBKA; 2) KOHTPOJbOBAHA Ta ONEpPATHBHA 3aKyIIKa;
3) criertiaabHIIA CITiIUHiA eKCIIEPUMEHT; 4) IMITYBaHHST 0OCTaHOBKH 37I0UHHY.
Cepen 1mmx ¢opM OKpeMO MOXKHA BHIUINTH CHEIHaTbHUA  CIiTIAi
EKCIIEPUMEHT Ta IMITyBaHHS OOCTQHOBKM 3JI0YHMHY, SKI € HOBeJIaMHu
Yy KpHMiHaJbHOMY NPOLECYaIbHOMY 3aKOHOJIABCTBI YKpaiHH, OCKUIBKH 10
npuitaarTs yuaHoro KIIK y 2012 poui, BOHM He NMPOBOAMINCH Ta CBOTO
HOPMaTHBHOTO 3aKpiIUICHHS HE MaJIH.

Cuif TakoX CKas3ary, 10 HAyKOBLSIMH MaJIO YBard MpUAUICHO il Temi,
HE BPaxOBYIOUM JIOCHI/PKEHHSI IIEBHUX il acleKTIB OKPEMHMH HayKOBISIMH,
cepen sixkux C.B. A6ayn, O.B. bonrap, M.JI. I'pibos, A.JI. daxs, I'.P. Kper,
C.I. Hikomartok, P.A. Paguenko, P.B. CyBopoBa. Bce 1ie Bkaszye Ha ii akTy-
ANBHICTH T2 HEOOXITHICTH IMOJATBIIOTO OMPAIFOBAHHS.

Hacammepen nmoumimpHEM OauWThes 3°SICyBaHHS IIOHATTS Ta CYTHOCTI
CHEMiaJbHOTO CIIIAYOTO EKCIIEPUMEHTY, SK Iie OauuThCs Ha CHOTOIHI
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HAyKOBISIMM y iX JIOCHI/DKEHHSIX Ta Yy IPaBO3acTOCOBHIM IPaKTHIII.
Crin ckazatu, mo y KIIK He mictuthest nedininii 1i€i GopMu KOHTPOIIO
32 BUNHEHHSM 3JI0UHHY.

VY 9. 5 cr. 271 KIIK BKa3yeThes, MO «IOPSIOK i TAaKTHUKA MPOBEICHHSI
KOHTPOJILOBAHOT IIOCTaBKH, KOHTPOJHOBAHOI Ta OIEPAaTHBHOI 3aKyIIKH,
CHEIIaTbHOTO CIITYOTO EKCIIePHMEHTY, IMITyBaHHS OOCTAHOBKH 3IIOYUHY
BH3HAYAETHLCS 3aKOHOIABCTBOMY [2].

BusnaueHHs naeThCcs y MiA3aKOHHOMY akTi — B [HCTpykmii mpo opra-
Hi3aIlil0 MPOBEACHHS HETIaCHUX CHiTInX (PO3IIYKOBHX) Milf Ta BHKOPHC-
TaHHs iX pe3yJbTaTiB y KPUMiHAJIHLHOMY IPOB3KEHHI, sIKa 3aTBEp/pKeHa
CHUIBHUM Haka3oM ['eHepanbHOI mpokyparypu VYkpainu, MiHicTepcTBa
BHYTpIlIHIX crpaB Ykpainu, CiyxOu Oe3mexku Yxpainu, AxmiHicTpamii
JepxaBHOol npuKOpAOHHOI cinyx0u VYkpainu, MinicrepcTBa ¢inaHciB
Vkpainu, MinictepctBa roctumii  Ykpainm Ne 114/1042/516/1199/936/
1687/5 16 mucromama 2012 poky. 3rigao m. 1.12.4 nHa3Banoi [HCTpyKIIil
CHCIiaTbHAN CHITYMA CKCIIEPHUMEHT IMOJNSATae y CTBOPEHHI CITYUM Ta
OTIepPaTUBHUM IiAPO3ALJIOM BiAMTOBITHUX YMOB B OOCTaHOBII, MAKCHMAaJIbHO
HaOMIDKEHIM 10 peanpHOi, 3 METOI0 MEePeBIpKH AIHCHUX HaMipiB MEBHOI
ocobn, y misiXx AKoi BOAYAIOTHCS O3HAKH TSDKKOTO YH OCOONHBO TSDKKOTO
3JI0YMHY, CIIOCTEPEKEHHS 3a i MOBEMIHKOI Ta MPUHHITTAM HEIO PIlIeHb
100 BUMHEHHA 37I04YHHY [3].

Po3’sicHenHst mporo mnonoxkeHHs naB BepxoBHuit Cyn y mOCTaHOBI
Big 12 TpaBHs 2021 poky y cmpaBi Ne 750/10362/17, npoBamkeHHsS
Ne 51-5319 km 20. Cynm 3BepHYB yBary Ha Te, IO OJHI€I0 3 O3HAaK
CHELIaAIFHOTO CIITYOTO €KCIIEPUMEHTY € MeTa HOro HMpOBEIEHHs, 30KpeMa
nepeBipka JifiCHUX HaMipiB MEBHOI 0coOu, y MisX sSIKO1 BOAYaIOThCS O3HAKU
TSDKKOTO UM OCOOJIMBO TSDKKOTO 3JI0YHMHY, CIIOCTEPEKEHHS 3a 11 IOBEIIHKOIO
Ta TPUHAHATTSAM HEI0 pINIEHHS IIOA0 BYMHEHHS 37I04MHY. llpu mpomy,
TSOKKICTh BYHHCHOTO 3JIOYMHY € HEOOXIJHOI yMOBOIO IIPOBENCHHSA i€l
HCPJ.

[Hmia o3Haka cHeniaJIbHOTO CIIIYOTO €KCHEPHMEHTY IOJISrae y ToMy,
IO TiJl 4ac HOro HpOBEICHHS JIOMyCKAEThCS BUKOPHUCTOBYBAaTH HE JIMIIE
NpUpoHi (3BUUAiHI) yMOBH, a ¥ CTBOPIOBAaTH IITY4YHY OOCTaHOBKY abo
ITYy4yHi yMOBH. Takuii BHCHOBOK BUILUIMBA€E i3 BU3HAYCHHS MOHSTTS
«cremiaNbHUN CITYMH eKCIepUMEHT» HajlaHoro B I[HcTpykmii, a came:
IO LI€ «CTBOPEHHS CIIJUUM Ta ONEPAaTHMBHUM IiJIPO3/AiJIOM BiIIIOBIIHHX
YMOB B 00CT@HOBIIi, MAKCUMaJIbHO HAOJIMXKEHiH 110 peabHOT».

Omxe, 00CTaHOBKA MTOBHHHA BiJMOBIIaTH HACTYITHUM BHMOTaM: 1) BOHa
MOBWHHA CKJIAJATHUCS HAa OCHOBI iHQOpMAIii mpo 3IOYMHHY IisUIbHICTH
ocobu, HAsSBHOI B CHiAYOro ab0O ONEpPaTHBHOTO IMiMpo3fimy; 2) I oOcrta-
HOBKa TIOBHHHa OyTM MAaKCHMalbHO HAOMMKEHOI [0 MpEe3I0MOBAHOI
3JI0YMHHOI JISTTBHOCTI 0COOH, MO0 SKOT IPOBOANTHCS €KCIIEPUMEHT.
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@aKkTUYHUM TIOYATKOM CIIEHIalbHOTO CIITYOr0 EKCIEPUMEHTY ClIij
BBa)KaTH JIii 31 CTBOPEHHS IITYYHOI 0OCTaHOBKH, HE3AJISKHO BiJl Jiif ocobdw,
1I0JI0 SKO1 MPOBOJAUTHCS TAKHUM €KCTIEpUMEHT [4].

HeonHo3HauHe TpakTyBaHHS Yy HAyKOBIIB Ta HPAKTHKIB BHKIHKAE
MUTAHHA TIPO Te, 33 YUIM PIIIEHHSIM Ma€ IPOBOJUTHUCS CHELiaIbHAN CITTIni
eKCIIEPUMEHT — MPOKypopa YH CIIJY0ro CyAZi 3a MOCTAaHOBOIO MPOKYpOpa.
3maBanocs 0, HIIKMX CKJIQHOIIIB 3 I[Or0 IMUTAHHS BUHUKATH HE MOBHUHHO,
ockinmpkn y 4. 4 cr. 246 KIIK diTKO 3aKpiljieHO MOJIOKEHHS PO Te, II0
MpaBO NPUHHATHA pIMICHHS PO MPOBEIEHHS TaKOoi HErJNacHOi Ciixdoi
(po3urykoBoi) [il, SK KOHTPOJIb 3a BUMHEHHSM 3JI0YMHY, Ma€ IIPaBo
BUKIJIIOYHO ITPOKYPOP.

SIKII0 aKIEeHTYBaTH yBary Ha CHeLiaIbHOMY CIITYOMY €KCIIEpUMEHTI, TO
CIIiJI CKa3aTy, 110 y HPaKTHI IPaBOOXOPOHHUX OPTraHiB, SKi YIOBHOBaXKEH1
Ha mnposexenus HCPJ/l, Ta Hepigxo mig dYac po3risiy KpUMiHAIBHHX
MIPOBAPKEHb B CyJax PIi3HMX IHCTaHIIN TpPaIUIS€ThCS YAMAaJlo TTOMMJIOK Ta
MPOTaINH, 3YMOBJICHHX HETPABWIBHUM TPAaKTyBaHHSIM caMoOi CyTi Mi€l
cmiggoi (pO3MIYKOBOi) Jii, MOPYIICHHSAMH MPOIECyadbHOTO MOPSIKY ii
MPOBEACHHS, HEJOCTaTHIM  JOCBIIOM  CIIJYUX YU  OIEPAaTUBHHUX
chiBpobiTHUKIB Tpu 3actocyBaHHI cT. 271 KIIK, Ta iHIIMMH YWHHHKAMH,
Ha sKi ciig 3BepHyTH yBary Oimpmn mumbHO. Crix ckasatwu, mo y KIIK
He MICTUTbCs AediHiLii wiel popMHu KOHTPOIIIO 32 BAMHEHHSIM 3JI04YHHY.

VY u. 5 cr. 271 KIIK Bka3yeTbesi, 0 «HOPSAOK I TAKTHKA MPOBEICHHS
KOHTPOJIbOBAHOI IIOCTaBKH, KOHTPOJbOBAaHOI Ta OIEPAaTUBHOI 3aKyIKH,
CHELiaIbHOTO CIIITYOTO EKCIEPUMEHTY, IMITYBaHHS OOCTaHOBKH 3JI0YUHY
BU3HAYAE€THCS 3aKOHOAaBCTBOMY [2].

BusHaueHHs1 Ha€Tbesl y MiI3aKOHHOMY akTi — B [HCTpyKii mpo oprasi-
3allif0 MPOBEICHHS HETJACHUX CIIAYUX (PO3IIYKOBHUX) Ail Ta BUKOPUCTAHHS
X pe3yipTarTiB y KpUMiHAIBHOMY IPOBA/KEHHI, KA 3aTBEPDKEHA CIUTBHIM
HakazoMm [‘eHepambHOI TpoKypaTypu Ykpainu, MiHicTepcTBa BHYTPIIIHIX
cupaB Ykpaiau, Cuyx6um Oesmexkn VYkpainu, Anminictpamii [epxaBHOi
npuKOpaoHHOI cimyx0u VYkpainu, MinictepcTBa (¢iHaHCIB YKpainu,
MinictepcrBa roctunii Ykpainu Ne 114/1042/516/1199/936/1687/5 16 nuc-
tonana 2012 poky. 3rigno m. 1.12.4 naszeaHoi IHcTpykuii crneuianbHUA
CIIZYUIA EKCIIEPUMEHT TMOJISIra€ y CTBOPEHHI CIIIYMM Ta OMNEPaTUBHUM
MiAPO3/ILIOM BIAMOBITHUX YMOB B OOCTAHOBII, MAaKCUMAaIbHO HAOJIMKCHIN
JI0 peaJibHOI, 3 METOI0 NEpEeBIPKH IIMCHUX HaMipiB MeBHOI ocodu, y Iisx
AKO1 BOAUArOTHCS O3HAKM THKKOTO UM OCOOJIMBO TSDKKOTO 3JIOYHHY,
CIOCTEPEXEHHs 3a 1l IOBENIHKOI Ta HPUHHATTAM HEI pIlIeHb MO0
BUMHEHHS 3104MHY [3]. Po3’sicHeHHs 1bOro mosjokeHHs naB BepxoBHuid
Cyn y mocranoBi Bin 12 tpaBHs 2021 poky y cmpasi Ne 750/10362/17,
npoBamkeHHT Ne 51-5319 xm 20. Cyx 3BepHYB yBary Ha Te, IO OJHIEIO
3 O3HAK CIICIIaJIbHOTO CIIAYOr0 E€KCIEPHMEHTY € METa HOro IpOBEIEHHS,
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30KpeMa MepeBipKa AIHCHUX HaMIpIiB MEBHOI 0COOH, y MisfX KO BOAYAarOTHCS
O3HAKU TSDKKOTO YM OCOOJHBO TSDKKOTO 3IIOYMHY, CIIOCTCPEIKEHHS 3a 1i
MOBEIIIHKOK Ta NPUHHATTAM HCIO PINICHHS MO0 BYMHCHHS 3JIOYUHY.
[Ipu mpoMy, TSDKKICTh BYMHEHOTO 3JIOYMHY € HEOOXITHOI YMOBOIO IPOBE-
nenas miei HCP/I. IHma o3Haka coemiadbHOTO CIITYOTO EKCIICPHMEHTY
MOJISITae y TOMY, IO MiJ Yac HOro MPOBEICHHS JOIMYCKAETHCS BHUKOPIC-
TOBYBaTH HE JIMIIE NMPHUPOIHi (3BUYAlHI) YMOBH, a i CTBOPIOBATH IITYYHY
00cTaHOBKY a00 mITy4YHi yMOBH. Takuii BHCHOBOK BUIUTMBAE i3 BU3HAYCHHS
MOHATTS «CHEMIATbHUIN CIITIMHA eKCIepHMEHT» HagaHoro B [HcTpykiii,
a caMe: M0 IIe «CTBOPEHHS CIIIYMM Ta OINEPaTHBHHUM  IIiAPO3JIIOM
BiJIMIOBITHMX YMOB B OOCTaHOBIII, MAKCUMAaJIbHO HAOIMKCHIN 10 peabHOD».

OTXe, Ha Hall MOMJIAN, 0OCTAaHOBKA ITOBHHHA BIAMOBIIaTH HACTYITHUM
BUMOoram: 1) BOHa IOBMHHAa CKJagaTuUCs Ha OCHOBI iHQopmarii mpo
3JI0YMHHY MisUTBHICTE OCOOWM, HAsBHOI B CHITYOro abo OIEpaTUBHOTO
MiApo3ainy; 2) 1 00CTaHOBKAa MOBHHHA OYTH MaKCHMAalbHO HAaONMKCHOIO
JIO TIPE3FOMOBAHOI 3JIOYMHHOI MISUTPHOCTI OCOOM, IMIOAO SIKOi MPOBOIUTHCS
eKcriepuMeHt [5].

@DaKTHYHIM TIOYAaTKOM CIEIaJbHOTO CIIAYOTO EKCIIEPUMEHTY CIIif
BBAKATH Jii 31 CTBOPEHHS IITyYHOI 0OCTaHOBKH, HE3aJIe)KHO Bif Iiii ocobu,
OO0 $KOi TPOBOOUTHCA Takuii ekcnepuMmeHT [4]. HeomHo3naune
TPaKTYBaHHs y HAyKOBIIIB Ta MPAKTHKIB BUKIUKAE MTUTAHHS PO TE, 3a YHIM
PILIEHHSM Ma€ MPOBOMUTHCS CHELIANBHUAN CIHITYMA CKCICPUMEHT —
MPOKypopa YW CIIIY0r0o Cy[Jl 3a MOCTaHOBOI MpPOKypopa. 3maBanocst O,
HISKAX CKJIQJHOINIB 3 IHOTO MUTAHHS BUHUKATH HE TOBUHHO, OCKUIBKU
y 4. 4 cr. 246 KIIK 4iTKO 3aKpilUIEHO IIOJIOKEHHS NP0 Te€, IO IPaBo
MPUUAHSATH PIIICHHS PO MPOBEIICHHS TaKOl HETIACHOI CIIiT40i (PO3ITYKOBOI)
i1, IK KOHTPOJITb 32 BUNHCHHSM 3JI09HHY, Ma€ MPaBO BHKIIOYHO IIPOKYPOP.

Y THX jXe BHUNAIKax, KOJIH BHUHHUKAE HEOOXiTHICTH THMYACOBOTO
0OMEe)XEeHHS KOHCTHUTYIIIHHHUX TIpaB OCOOM, BOHO Ma€ 3IiHCHIOBATHCS
B MeXaX, sIKi mormyckaroTbess KoHcTurymiero Ykpainu, Ha MiACTaBi PillICHHS
cimiggoro cyani 3rigHo 3 Bumoramu KIIK (u. 8. ct. 271 KIIK).

BuchoBok. [Ipononyersest 4. 5 ¢r. 271 KIIK Ykpainu BUKIAcTH Takiit
penakuii «KoOHTpoJab 3a BYMHEHHSM 3JI0YHHY, & CaM€ KOHTPOJIbOBaHA
MOCTaBKa, KOHTPOJIbOBaHA Ta OINEpPAaTUBHA 3aKYIKH, CHELiaIbHUN CIIiI4ui
SKCIICPUMCHT Ta IMITYBaHHS OOCTAHOBKH 3JI0YHHY, 3J[IHCHIOIOTHCS 3 TOTPH-
MaHHSIM TPUHIMIIB KPUMIHAIBHOTO MPOIECYaTbHOTO IPaB Ta 3aralibHUX
MOJIOKECHD HETJIACHUX CIITUUX (PO3IIYKOBHX JIil).
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CEKIIISI 6. MIZKHAPO/THO-TIPABOBI CTAHJIAPTH
3AXHCTY IPAB JIIOJAWHU B JISIJIBHOCTI OPTAHIB
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HNEPCIIEKTHUBU 3AIIO3NYEHHSA MI’)KHAPOJHUX
TA ITHOBEMHUX CTAHJAPTIB TEXHIKHN
HOPMOIIPOEKTYBAHHSA B YKPAIHI
JJIA IOPUINKOTEXHIYHOI'O 3ABE3IIEYEHHA
IF'APAHTYBAHHS TA 3AXUCTY JIIOJACBKHUX ITPAB

Bo3nsik Irop 3inosiiioBuy
acnipanm kaghedpu meopii ma ginocoii npasa
Jlvéiecokutl Hayionanvuull yHigepcumem imeni leana Opanka
M. Jlvsis, Ykpaina

Bin MoMeHTY BiZHOBIIEHHS He3anexxHOCTH W ax 1o 2023 poky B YkpaiHi
BUMOTH (IIpaBMJIa) TEXHIKH HOPMOIIPOEKTYBaHHA HE OylH 3aKOHOIABYO
3aKpiIUIeH], X049a AUCKYCii TMpo Il TPUBAIKM POKAMH, a TaKOXK Ha PO3TILANL
BepxoBHoi Pamm Vkpainm HeomHOopa3oBo mepeOyBamu  BiAMOBimHI
3akoHONpOoekTH. | numre 24 cepmas 2023 poxy (y 4omMy MOXHa BOadaTh
JIesikuid CUMBOJII3M) Oyno yxBajeHo 3akoH Ykpainum «IIpo mpaBoTBOpuy
noistipHiCTE»  (mami — 3akon) [9], skwii, inter alia, Bu3Hauae BUMOTH
(npaBmiIa) TEXHIKM HOPMOIIPOEKTYBaHHS. | Xoda BBEJEHHS LILOTO 3aKOHY
B Jif0 BiOyIETHCS ITiCIs MIPUIIMHEHHS YU CKacyBaHHS BOEHHOTO CTaHy, BiH
y)K€ YMHHHH, a OT)KE CIyTye OpIEHTHPOM JUIs CyO’€KTiB HpaBOTBOPYOI
nisiibHOCTH. O4YeBWAHO, IO HENOBTHH Nepiog, IO MHUHYB Iicis HoOro
YXBaJICHHs, 3YMOBIIO€ MOTpeOy B HOro meperisai B aKaJeMiYHOMY
CepelIOBHIII Ta HAIpPALIOBaHHI MPOMO3MIIKA MIONO MOKpameHHs. Tak,
npumipom, O. Kot i A. Komoniif y cBoiif cTaTTi 3a3Havaiy, o IS mpams €
HEepIEM KPOKOM Ha MUISAXY A0 IIMPOKOTO TPOMAJCHKOTO Ta HayKOBOTO
OCMHCIICHHSI IIbOTO 3aKOHY, SKHH, Oe3lepedyHo, BU3HAYaTHMe Hamaii
MPaBOBY MOJITHKY JAEpKaBU y cdepi MpaBOYTBOPEHHS, NMPABOTBOPUOCTH,
3aKOHOTBOPYOCTH Ta HOPMOTBOpYOCTH [8, c.56]. Hamie mocmimkeHHS
NPOTIOHY€E 3/IHCHUTH Take OCMHUCICHHS 4Yepe3 NpU3My MIKHAPOIHHX
Ta IHO3EMHHX CTaHJAaPTiB TEXHIKH HOPMOIIPOEKTYBaHHSL.

[Ipo HeoOXimHICTH 3a0e3NeUeHHs] BUCOKOTO PIiBHS IOPHIMYHOI TEXHIKH
3arajJoM 1 TEXHIKM HOPMOIIPOEKTYBaHHS 30KpeMa CBiyaTh BHCHOBKH
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MDKHapOJHHX CYNOBHMX IHCTHTYLIH y cdepi 3axucTy JIIOACHKUX IIpaB.
Tak, sx 3a3Hadae A. boiiko, 3a ycraneHowo mnpaxktukoro €CIII nmonsTTs
«rrepedayeHo 3aKOHOM» a0 «GTifHO 13 3aKoHOM» y monokeHHsx €KILT
BUMAraloTh He JIMIIE TOTO, 00 3aXOJH KOMIIETEHTHHX OPraHiB JepiKaBU
Majli NpaBOBE MIIIPYHTSA B JUKepellax HaliOHAJBHOTO IIpaBa, ane il Jio-
CTaTHIO SKICTh HOpM TMpaBa (TOOTO HOPMATHBHO-TIPABOBUX MPHUITUCIB),
mo nepenbdavae HasBHICTh y HUX TapaHTIH MPOTH CBABLLIA, a TAKOX IXHIO
BIANOBITHICTh TPHHIMIY BEPXOBEHCTBa mpasa [5, c.8]. Hdma 1mporo
mepeayciM MmoTpiOHO 3ampoBa/KyBaTH Ta BHUKIAJAaTH HOPMATHBHO-IIPABOBI
MPUIHCH TaKUM YHUHOM, 11100 BOHH OYJIM JOCTYIHUMH BiATIOBITHUM 0co0aM,
a ixHe QopmyntoBaHHs Oysio O HACTUIBKM YiTKWM, 10O BiJIOBiIHI 0coOu
MOTJIM Tepe0aunTH B PO3YMHHX MEXKaxX Y CBITII 0COOJMBOCTEH KOHKpET-
HUX OOCTaBMH HACIHIJKH, KOTPi MOXE TOTATTH 3a COOOI0 Ta YM iHINA Jis
[5, c. 8]. I xoua €CIIJI mocuts yacto BUKOpHCTOBYE hopMystoBanHs quality
of the law, Cyn He KOHKpeTH3y€e MOBHOTO 3MICTY TOTO, IIO BiH BKIAIAE B IC
TIOHATTS, @ HATOMICTB BiJICHJIAE 0 JOCTYITHOCTH Ta 3pO3yMIIIOCTH 3aKOHY.

VY 1mpoMy KOHTEKCTi, Al MpHUKIAAy (OCKUTBKH MOAIOHI MO3HWIII MOXKHA
BigHaiTH B Oarateox pimennsx €CIJI), MoxkemMo 3rafaTi pilleHHs y COpasi
«PexBensi mpotu Yropmuan» (Rekvényi v. Hungary) [4] ta «®epranmeC
Maprinec mporu Icmanii» (Ferndndez Martinez v. Spain) [2]. V m 34
pimenHs y cnpasi «PexBenbi nporu Yropuwmau»y Cyz 3a3Havae, M0 3aKOH
Mae OyTH cOpMYJIbOBaHWI 3 MOCTATHHOIO TOYHICTIO, 100 ocoba Moria
PETyJIIOBAaTH CBOIO IMOBEIHKY: BOHA MIOBHHHA OYTH CIIPOMOXKHA (32 MOTpeOn
IiCIs IOPUANMYHOI KOHCYJIbTAllll) mependaynTH 10 PO3yMHOTO 3a BiAmo-
BiTHMX OOCTaBUH CTYIEHS HACIIJKH, SKi MOXXE CIPUYUHHUTH TCBHA Misl [4].
i Hachigku He 000B’SI3KOBO MAIOTh OyTH Nepe0adyBaHUMU 3 a0COIFOTHOIO
BIIEBHEHICTIO: TOCBIJ TIOKA3Y€, IO IIe HEMOXKINBO [4]. 3aK0H MOBHHEH OyTH
3MaTHAM HTH B HOTY 31 3MIiHOIO OOCTaBWH, BIANOBIAHO, 0araTo 3aKOHIB
HEMHUHY4Ye CcQOPMYIbOBaHI 3 BUKOPHUCTAHHSAM TEPMIHIB, SKi OLIBINOI YK
MEHILOIO MIpOIO € PO3ILIMBYACTUMH, a TIIyMadeHHs Ta 3aCTOCYBaHHS SIKHX €
MUTAHHAMH NPaKTUKH [4]. PiBeHP TOYHOCTH 3HAYHOIO MipOIO 3aJICKUTH Bif
3MICTY BIAMOBIAHOTO akTa, cepu, Ky BiH OXOIUIIOE, a TAKOX KiTBKOCTH
Ta CTaTyCy THX, KOMY BiH ajpecoBanuii [4]. A y n. 117 pimenus «DepHan-
nec Maprinec npotu Icmasii» 3a3HaueHO, 110 HAIiOHAIHHE 3aKOHOIABCTBO
Mae OyTH JOCTaTHbO NependauyyBaHWUM Yy IUIaHI BHKOPHCTAHOI JICKCHKH,
1100 1aBaT 0co0aM HaJeXKHE YSBICHHS PO Ti 00CTaBUHM i YMOBH, 32 SIKHX
OpraHH BJIQJAY MAlOTh IPaBO BIABATHUCS /0 3aXO0JiB, IO BIUIMBAIOTh Ha IXHI
npaBa 3a Koneermiero [2]. Baxkaemo, mo mi mo3umii €CIIJI moBuHHI
JIeXKaTH B OCHOBI Cy4acHOT YKpPaiHCEKOi HOPMOIIPOEKTYBAIBHOT HisUTEHOCTH,
a TOMy iX MOXKHa BHKOPHCTATH IJIsi (pOpMYIFOBaHHS IPHHIMIIB TEXHIKH
HOPMOITPOEKTYBAHHS, SIKi B3arajl BiICyTHI B 3ak0oHI YKpaiHu.
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Mi>kHapoaHI CTaHIAPTH HOPMOIIPOEKTYBAHHS PIiIKO MAlOThb 30BHIIIHIHN
BUIIISIT Y (OpPMi SIKOTOCh HOPMAaTUBHOTO JOKYMEHTa, NPOTE JEsKi aKTH
HasiBHI B IpaBoBiii cucremi €C: Pe3omromnist npo sSKicTh HOPMOIIPOEKTYBaHHS
3akoHOgaBcTBa CrinbHOTH Bif 8 wepBHA 1993 poky (mami — Pesomroris) [1]
i MixiHCTHTYHIHHA yroJga TPO CHOUThHI IHCTPYKIii MO0 SKOCTH
MIPOEKTYBaHHA 3aKoHOAaBcTBa CrinbHOTH Bix 22 rpyans 1998 poky (mami —
VYroma) [3], a Takox pmeski immi. Lli akT Xo4a W HE € IOPHUIMIHO
000B’A3KOBHMH, OJHAK BOHH CIIyTYIOTh OPIEHTHPAMHU JJISI €BPOIEHCHKIX
HOPMOITPOEKTYBANBHUKIB TiA Yac poOOTH HAJg TEeKCTaMH HOPMAaTHBHO-
npaBoBux akTiB €C. BiamoBimHo, 3icTaBieHHS TXHIX BHUMOr (IPaBHII)
3 TpUNUCaMU 3aKOHY [O3BOJISIE BHSBUTH Ti NIPOTAJMHU B pEryIOBaHHI
TEXHIKHM HOPMOITPOEKTYBaHHS, IKi BAPTO OyJ0 O 3alOBHUTH 3apajy peryJsi-
THUBHO-METO/I0JIOT1HOTO BJIOCKOHAJICHHSI HOPMOIIPOEKTYBAHHS B Y KpaiHi.

[MopiBHsIIBHE JOCTIUKEHHS TEXHIKM HOPMOIIPOEKTYBaHHS Y KpaiHU
(ma wmarepiani npunucie 3akony) ta €C (Ha Matepiami BuMor Pesomorii
i Yroam) no3Bois€ BUSBUTH TICBHI NPOTAIWHU B HAmii HaIllOHANBHIN
opuandHiA TexHimi [7, c. 18]. Bbadaemo moTpedy B yIOCKOHAJCHHI Haii-
nepiie TakuxX 3aco0iB i MPUITOMIB TEXHIKH HOPMOIIPOEKTYBAHHS:

1) pekoMeHIyBaTH YTPUMYBATHCS BiJ TOMITHYHHX 1 JEKIApaTHBHUX
MPUNHKCIB Y HOPMATUBHUX YaCTHHAX HOPMAaTUBHO-TIPABOBHX AKTIB;

2) YIOCKOHAIMTH MPAKTHKY BHKOPHCTAHHS MpeaMOys B yKpPaiHCHKOMY
HalliOHATFHOMY 3aKOHOAABCTBI 3a 3pa3KOM iXHBOIO BHUKOPHCTaHHS
B akTax €C;

3) peKOMEHAyBaTH YHHKATH PETYJIATHBHHX MPUIUCIB y AeiHilisx,
30KpeMa BUMOT, YMOB, KPUTEPIiB, IPUKIAIB, OSICHEHD;

4) 3ampoBagUTH MpaBHIa 100 BUKOPHUCTAHHS BiJCHIBHUX 1 OIaHKET-
HUX IPHUIHNCIB, 30KpeMa Ha MOJ0KEHHS MIKHAPOIHO-TIPABOBHUX JOKYMEHTIB,
akTiB €C, HaliOHATTPHAUX 1 MIXXKHAPOJHUX CTAHIAPTIB;

5) 3ampoBaaWTH MpaBuia OO0 BUKOPUCTAHHS CKOPOYEHb i adpeBiaTyp;

6) 3ampoBaaMTH BUMOTY BHKJIAJATH BaKJIMBI (CYTTEBI) 3MiHM TIPABOBOTO
PETYIIOBaHHS OKPEMUM aKTOM, a HE BMIILI[YBaTH IX Y PO3JIOTi aKTH;

7) 3anpoBaJMTH MPABUJIAa OHOBJICHHS 3aKOHIB 1 KOIU]iKaIlii;

8) pexkoMeHayBaTH BHOCHUTH 3MiHH HE IIIXOM 3aMiHM OKpPEMHX CIIiB,
a 3aminu pedeHs [7, c. 18].

[HO3eMHI CTaHAapTH TEXHIKM HOPMOIIPOEKTYBAHHS BapTO IIyKaTH
B TEXHIl[l HOPMOIIPOEKTYBaHHS IHIIMX JepxaB-wieHiB €C, 1m0 3yMOBIECHO
€BpOIHTETpAIli€l0 YKpailHW Ta BXO/DKEHHSIM HAIIOi AEp)KaBH B CIUIbHUI
npaBoBuii mpoctip €C. Tak, npumipom, [lonbimia Mae IOCHTH HeTanbHI
BUMOTH (TIpaBWIa) TEXHIKM HOPMONPOEKTYBaHHA [6]. OcoOimMBO aKTyaib-
HUM U1 YKpalHU € BUBYCHHS JOCBiAYy poOOTH MOIBCHKHUX THCTUTYIIIH, SIKi
3a20e31evyI0Th HayKOBO-EKCIIEPTHY OLIHKY 3aKOHOIPOEKTIB, i BIUIHB BCTYILY
Hompmi no €C Ha il TexHIKy HOPMOIIPOEKTYBAaHHS, 30KpeMa B AaCIEKTi
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BiJICHJIaHHS 10 aCquiS communautaire i yxBaneHHs HAI[iOHAJIBHOTO 3aKOHO-
JIaBCTBAa HA BUKOHAHHS 3000B’513aHb y paMKax wieHcTBa B €C.

Tox, sk 0aunMmo, ykpaiHChbKa TEXHIKa HOPMOIPOEKTYBaHHS, BUMOTH
(mpaBmia) siKOi BH3HA4YEHO B 3aKOHI, HOTpeOye Meperisity 4epes MpH3My
MDKHAPOJHUX Ta I1HO3EMHHX CTaHOApTIiB Ta 3allO3WYCHHS IOTCHIIIHO
KOPHUCHHUX BUMOT (TIPaBWII) 1 TOCBITY.

Ha 3aBepmenns momamo, mo B Pimenni Koncrurymiitnoro Cyny
VYkpaian Big 23 ciuas 2020 poxy Ne 1-p/2020 (a63.5 mm. 3.2) BkasaHo,
0 IOPUAWYHY BH3HAYEHICTh CIIJ PO3YMITH uepe3 Taki ii CKIAmoBi
€JIEMEHTH: WYITKICTh, 3PO3yMINTICTh, OJHO3HAYHICTh HOPM TpaBa; IIPaBO
oco0M y CBOIX [isIX pO3paxoByBaTH Ha pPO3YMHY Ta MependadyBaHy
CTaOUIBHICT HASBHOTO 3aKOHOJABCTBA Ta MOXKJIMBICTH IependadaTh
HACJIJIKM 3aCTOCYBaHHs HOpPM mpaBa (JerituMHi ovikyBanHs) [10]. Hamex-
HUH PO3BUTOK TEXHIKM HOPMOIPOEKTYBAHHS Ta, 110 BaXKJIMBIIIE, HEYXHUIIbHE
MOTpUMaHHSA ii BHMOT (NIPaBWI) MOXXYTh 3HAYHO CIPHATH peaizarii
NPUHIMIY FOPUIMYHOI BU3HAYCHOCTH Ta, SK HACTIJOK, TapaHTyBaHHS
1 3aXHCTy JNIONCHKUX TpaB B YkpaiHi. Tox BOadaro 3HAYHWI IMOTEHILiA
Yy PO3BUTKY IOCHI[UKEHb Yy cdepi yKpaiHCHKOi TEXHIKH HOPMOIPOEKTY-
BaHHS — 1 HE JIMIIIE 3aKOHO1aBY01, ajie ¥ Mi3aKOHHOI.
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IPUHIAIN 3AXACTY IUPPOBUX IIPAB )
B YMOBAX AJITOPUTMIBALI ABLIBHOCTI ITYBJITYHOI
AIMIHICTPAILIL: JOCBIJ €BPOIIEMCBKOTI'O COIO3Y

Jlabuk Anacracia PycaaniBHa
acnipaum 1-20 poxy Haguawnns,
acucmenm xagheopu MixcHapoorozo npasa
ma nopieHAIbLHO20 NPABO3HABCTEA
Yepniseyvkuil Hayionansnul yHieepcumem imeni FOpis @edvkosuua
M. Yepnisyi, Yxpaina

I3 HaOyTTsIM YMHHOCTI YTOIM MpOo acorianilo Mk YkpaiHoio Ta €Bpo-
neiicekum Col030M Hallla JiepkaBa B3sla Ha cebe HU3KY 3000B’s13aHb 100
normONieHHsT 3B’s3KiB 31 CHIBTOBAapUCTBOM Y pisHHX cdepax, 30KpeMa
B Tamy3i cBOOOmM, OE3MEKH Ta MPABOCYIIS, IO 3MIMCHIOETBCS 3 METOIO
YTBEP/UKEHHS TPUHIIMITIB BEPXOBEHCTBA MMpaBa, MOBard 0 MpaB JIOAUHH,
CHUTGHUX JEMOKPAaTHYHUX I[IHHOCTEH, $Ki CTaHOBIATH OCHOBY BCi€i
mpaBoBoi cuctemu €C (m. «e» 4. 2 cr. 1) [1]. OgeBumHO, rapMoHIi3aIlis
YKPaiHChKOTO 3aKOHOJABCTBA 13 €BPOMEHCHKUMH CTaHIApTaMU € JyXKe
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CKJIaZIHUM Ta TPHUBAIMM IIPOLECOM, L0 MOTpedye TIIMOOKOro aHaiizy
HalliOHAIEHUX HOPMATHBHO-NIPABOBUX aKTiB, NPAaBOBOI JIOKTPUHH, CYI0BOI
NPaKTHKH, ICHYIOUMX TIPaBOBHX 3BHYAiB 3a/Uld JIOCATHEHHS €IHOCTI
TIIyMadyeHHs BIAMOBITHUX HOPM, IX PO3yMIiHHS Ta 3acTOCyBaHHsi. Pasom
3 THM, CHOTOIHI Tepel YKpaiHOIO IIOCTae Mie Bakde 3aBJAHHA, aipKe
napajenbHO 3 MUTAaHHSIMH yJOCKOHAICHHS 3aKOHOJABCTBA Y TPAXULIHHMX
cepax, ii mpaBoBa CHCTEMa CTHKA€THCS 3 HOBITHIMA BUKIHKAMH,
3YMOBIIEHIMH BITPOBAKEHHSIM iH(OpPMAIiHHO-KOMYHIKALifHIX TE€XHOJOT1H
1 OITYYHOTO iHTENEKTy, KOJIHM KJIACHYHI MpPaBOBi IHCTPYMEHTH HE MOXYTh
y TOBHIM Mipi TapaHTyBaTu O€3INeKy Ta 3aXWCT IpaB JIIOAWHHU Y BipTyajb-
HOMY CEPEIOBHIITI.

HesBakaroun Ha Te, 10 JAep)kaBa 3aliMae MepeloBi IMO3MLII y CBITI
3a TeMnaMu nuQposizamii Ta crabuipHicTIO [HTEpHET-3’€tHanH [2], Hawio-
HaJlbHE 3aKOHOABCTBO B Taiy3i 3a0e3medyeHHs HMU(POBUX INpaB JIOAMHU
€ HEeCHCTEMHMM Ta (parMeHTapHMM, IO B yMOBaX MacIITaOHUX
TEXHOJIOTIYHAX 3MiH HECe 3Ha4YHI PH3HKH I KOPUCTYBadiB HHU(POBOTO
cepenouma [3, c¢. 111]. YV koHTeKcTi 1i€l mpobieMu HAA3BUYANHO IIIHHUM
U1t YKpaiau € moraubiaeHHs 3B s3kiB 3 €C He numie 3a11 Ha0yTTS CTaTyCy
MOBHOI[IHHOTO HOTO 4JIeHa, a i 3 METOI0 3alI03MYCHHS HaWKPaIIuX MPaKTHK
i MexaHi3MiB, SKi BXKE JOBEIH CBOIO €(PEeKTHBHICTH B Mexax CIiBTOBa-
puctBa. CKIaJHO 3amepeunTy, o0 mpaBoBa cucteMa €Bpomneiicbkkoro Cor3y
CTaja OJIHI€0 3 HaHOLIBII IPOrPECUBHHUX Y IUTAHHSIX PETYJIIOBAHHS CUCTEM
IITYYHOTO IHTENEeKTY, HU(pPOBOI OE3MEKH, 3aXUCTy MEPCOHATBHUX JAHUX,
BU3HAHHS 1 3aKpiIUIEHHs] HOBITHIX MpaB. BaxnBo, 1o Taki HOBawii MalOTh
HEe TUIbKM (OpMaIbHHH XapakTep, a W INpaKkTHYHE 3HAYEeHHS, OCKUIBKU
B OCHOBI IU(poBOi TpaHCpOpMaIlii CHOTOMHI JIGKHUTH JOKOpPIHHA 3MiHa
MIPaBOBOI CBIIOMOCTI Ta KYJNBTYpH, IIEPEOI[iHKA TPIOPUTETIB Ta MIHHOCTEH,
JIOTiKH TPUHAHATTS PIlIeHb, IO TATHE 32 COOOI0 mepeOya0BY TPaauIliHHUX
MiAXOIB O PETYIIOBAaHHS CYCHUIBHUX BIJHOCHH B IiSUTBHOCTI OpraHiB
myOmiuHOi agMinicTparii. €Bponeiicbkuii Coo3 MpoJeMOHCTPYBAB HAICKHY
peaxmiro Ha I BHUKIAKA OUIIXOM (OpPMYBAaHHS HOBHX IPUHIIVIIIB
MyOIIYHOTO BPSYBaHHS, Kl i CTAHYTh MPEAMETOM I[OTO TOCIIIKCHHS.

Po3nouatn BapTo i3 NPUHLMITY JIOJUHOLEHTPHU3MY, SKUH YEPBOHOIO
HHUTKOIO MPOXOAMTH 4epe3 yci HopmaruBHi akth CriBToBapucTBa. Y Horo
OCHOBI JICKHTh BH3HAHHS JIIOAWHH SIK HAWBaXKIUBIIIOI I[IHHOCTI, IO
BU3HAUa€ CIPSIMOBaHICTh (YHKIIOHYBaHHs iHCTHTYLiH Coro3y Ta nepxas-
yYacHUIb Ha 3a0e3ledyeHHs iHTepeciB, mpaB i cBOOOA KokHOro. Bapto
BIJI3HAYUTH, IO B KOHTEKCTi PETYJIIOBaHHS alrOPUTMIYHHUX CHCTEM LEH
OpUHOMI HabyBae HOBOTO 3MICTy, BKIIIOYAFOYH TaKHi 0O0OB’SI3KOBHH
CIIEMEHT SIK y4YacTb JIIOJMHH B IIPOIECaX ABTOMATH30BAHOTO NPHAHATTS
pimens. Tak, Oe3mocepenHe ioro BU3HAHHA 3IIHCHEHO B €BpOMEHCHKIN
nektapamii nugpoBux mpas i mpuHIUMIIB 2023 p., posain I sKoi mporomromrye

355



3arajbHy Opi€HTaIif0 MU(POBUX CHUCTEM 1 TEXHOJOTIH Ha ITOKpaICHHS
JKUTTSL Ta TPUHECEHHs KopuctTi somsM. Okpim mworo, m. 9 posmiry 111
Jexnapanii, npuCBSYEHHH OCHOBaM BIPOBAKEHHS OE3IEYHUX CHCTEM
IITyYHOTO 1HTENEeKTYy, MICTHTh 3aKIMK /[0 TapaHTyBaHHS JIFOJCHKOTO
KOHTPOJIIO 332 aBTOMAaTH30BaHWMH PIMICHHAMH, SIKI MOXYTh BIUTMBATH Ha
OCHOBHI mpaBa Ta Oe3meky moauau [4]. JIFoACPKOMY HATISAY TaKOXK
npucBsdera ctarts 14 3akony mpo mryunui intenekt €C 2024 p., 3rigHO
3 AKOI0 [I€ TOHATTS BKIIOYAE B ce0c KPUTUYHE PO3YMIHHS MOIJIMBOCTEH
AITOPUTMY, O3HAWOMIIEHHS 3 PHU3MKOM YIEPEIKCHOCTI aBTOMAaTH3allii,
3aro0iraHHs HaJMIpHIN JOBIpi 10 HHOTO Ta MPaBO ONEpaTOpa MepeBU3HA-
YaTH 44 CKACOBYBaTH BHXIJHI JaHi, a TAKOXX BTPYUYATHCS B MPOLEC HIISIXOM
3yNUHKH POOOTH ainroputMmiB y OesmeuHoMy crani [5]. Tak, ocHOBHOIO
METOI0 PO3MITHYTOTO TPHHIMITY € 3aXWCT KOXKHOI JIIOJUHU B PH3UKY
NPUAHATTS pIlICHHS, SKE I'PYHTYEThCS BHKIIOYHO Ha POOOTI aJropuTMiB
Ta sIKe Ma€ iCTOTHE 3HAYCHHS JUTA 11 IpaB 1 cBOOOI.

HacTynHuid npUHIMI — IPO30POCTi Ta NpaBa Ha mosicHeHHA. Tak, m. «H
4. 2 ct. 13, m. «@» 4. 2 cT. 14 3aranbHOrO periaMeHTy Mpo 3aXHCT JaHUX
(GDPR) wicTsite 060B’SI30K KOHTpOJIEpa TIOBIIOMIISITH Cy0’€KTOBI MaHWX
iH(pOpMaIliI0 TIPO TPUHAHATTA IIOAO HBHOTO PIMICHHS i3 BUKOPHUCTAHHSIM
aBTOMAaTH30BAHMUX CHCTEM, a TaKOX, SK MIiHIMyM, HOTO JIOTiKy, 3HAYEHHS
Ta nepeadadyBanuii Haciqok. OKpiM 1pOro, cTaTTs 22 PernameHty 3akpin-
JIIOE TIPAaBO 0COOM 3a00pPOHATH OOpPOOKY il MEPCOHANBHUX MAaHWX aBTOMa-
TU30BaHMMHU CHCTEMaMH Ta MOJAJIbIIe NPUHHATTS PIIICHHS HA OCHOBI TaKoi
00poOku [6]. CraTTs 86 3aKOHY NPO MITYYHHUH IHTEIEKT TAKOXK PETIIaAMEHTYE
NIPaBO Ha MOSCHEHHs 1HIMBIyaJbHOTO PIllIEHHs], K€ Ma€ MPaBOBi HACIIIKU
Ta BIUIMB Ha 370pOB’sl 0coOu, 11 Oe3MeKy UM OCHOBHI IpaBa, 1o mependayae
3000B’s13aHHS  YITIOBHOB)KEHOTO CY0’ €KTa HANaBaTH YiTKI Ta 3MICTOBHI
PO3’SCHEHHS POJi aNTOPUTMIYHUX CHCTEM Yy MPHUHHATTI pilleHHS Ta HOoro
pe3ynbTartis [5].

OcHoBoro nu¢poBoro BpsimyBanHA B €C BHCTyIa€ TaKOX IPHHIIUI
IPUBATHOCTI Ta YHpaBliHHA JaHMMH. Moro cyTh monsrae B MiHimizauii
BTpYy4YaHHs Cy0’€KTiB BJIQJIHMX ITOBHOBaXEHb 10 OCOOMCTOIrO JKUTTSI OCOOH,
0 PO3KPUBAETHCS Yepe3 000B’SI30K 30MpaTH JIKIe HeoOXiaHy iH(opMaIliio
npo ocoly. 3rigHo 3 m. «o» 4. 1 c¢1. 5 GDPR o0csr 3i10paHux mepcoHaNIbHUX
JTAHUX TIOBUHEH OyTH YiTKO OOMEXeHW# minsamu ix ob6poOkw. e omxmM
KPUTUYHO Ba)KJIMBUM BTIJIEHHSM JIaHOTO NPHHIMITY € «IIPaBO Ha 3a0yTTs»,
nependayene crarrero 17 PerimameHty, sike Hagae 0cobi MOXIIHMBICTBH
BUMaraTd BUAAIEHHS CBOIX IMEPCOHAIBHMX JAaHMX Yy pasi, SKIIO HEMae
OOTPYHTOBAHUX MiJICTAaB JUIA X MOJANBIIOTO 30epiraHHs i 00poOKu [6].

VY KOHTEKCTI MOCHIIPKCHOI NPOOJIEMAaTHKH BAXKJIMBO TaKOX 3rafaTH
MPUHITUI TI3BITHOCTI, AKHH Tepeadadyae WiTKe pO3MEKYBaHHS BiIOBi-
JATBHOCTI YHIOBHOBaXXEHHWX Cy0’ekTiB. BiH Mae XpuTH4HE 3HAYCHHA
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B MIUTAHHSX NMPUTATHEHHS 10 BiJIIOBINAIBHOCTI BUHHUX OCi0 3a MOPYIICHHS,
NOB’SI3aHI 3 HECAHKI[IOHOBAHMM JOCTYIIOM, IIOIIMPEHHSIM YU 0OpoOKOro
MepCOHAJIbHUX JaHWX. AHaN3 BITYM3HSHOI INPABO3aCTOCOBHOI NPAaKTUKU
CBIIYUTBH MPO Te, M0 PO3MEKYBaHHS MMOBHOBKECHb € OJHUM i3 YHMHHHKIB
e(eKkTUBHOTO 3axucTy ImppoBux mpaB ocobu. Tak, y mocraHoBi JIbBiB-
cpKoro anessiniiHoro cyay Bix 10 rpyaus 2020 p. y cpasi Ne 464/2809/19
CyIl BU3HAB MOXJIUBICTh Cy0’€KTa BUMaraTH CTUpPaHHS IIEBHUX BiOMOCTEH
moao cebe, MpoTe depe3 BiACYTHICTh HAJEKHOI MPOLEAYPHU BCTAHOBJICHHS
BiNOBiTaIFHUX 0Ci0, BIIMOBHB y pO3TJIsii 3asBU no3uBada [7]. [Ipuxmanom
BTUIGHHs NpuHIMIY mia3BiTHOcTi € po3ain III 3akony mpo mryuHmit
IHTCIICKT, SIKUA YITKO PO3MiIsie 3000B’SI3aHHS MOCTAYalbHUKIB Ta PO3rop-
TauiB cuctem IIII [5].

OxpiM Ha3BaHMX BHIIE, HE MEHIIIEC 3HAYEHHS MaIOTh IIPHHIUIIN PiBHOCTI
Ta HEIMCKPHUMIHAIIl, CIpPaBEUIMBOCTI, a TAaKOXX pPHU3UK-OPIEHTOBAHOTO
migxoxy. OcTaHHIN, y CBOIO 4epry, AEMOHCTpye mepexin iHcTuTymidh €C
Bil KOHIENIii PETPOCHEKTHBHOTO 3aXUCTy LU(PPOBUX TpaB 0colOu
0 TIPEeBEHTHUBHOTO WIAXOy, SCKpaBHM npukiamoMm skoro € Al Act,
mo rmnependavyae CHOPSIMOBAHICTH MiSUTBHOCTI YIIOBHOBAXEHHUX CYO €KTIB
Ha 3a1mo0iraHas MOPYIICHHAM, a He TOKapaHHs 33 HUX.

[lincymoByI04M BHKJIa/ICHE BUILE, BAPTO BiI3HAYNTH, [0 CBPOTIEHCHKIIT
Coro3 chopmyBaB sIKICHO HOBY Mapaiurmy IisUIbHOCTI OpraHiB IyOJi4HOT
aaMiHicTpanii y cdepi 3ade3neueHHs MU(PPOBUX IMpPaB JIOJUHU. 3aCHOBaHA
Ha MPHUHIMINAX JIOANHOIIEHTPU3MY, IIPO30POCTI, MiA3BITHOCTI Ta MiHiMi3aIil
BTPy4YaHHS! B IPHUBATHICTh, €BPOIEHCHKA MOJIENb IEMOHCTPYE €(PEKTUBHY
BIZINOBI/Ib HA BUKJIMKHU TI00abHOI 1idpoBoi Tpanchopmariii. BpaxoByroun
BUCOKI TeMnH nudposizanii B YKpaiHi, iMIUIEMEHTAallis IbOTO IPEBEHTHB-
HOTO, PU3HK-OPIEHTOBAHOTO MiIXOIYy € HaralbHOK MOTPeOOo, IO J03BO-
JUTH BITYM3HIHUM OpraHaM ITyONidHOi agMiHicTpamii mepedTr Bil XaoTHd-
HOTO 3aIIOBHEHHS MPOTAIXH J0 NOOYIOBH CHCTEMHOI Ta Ge3medHol nudpo-
BO1 iH(pacTpyKTypH, 1€ IpaBa JIOAUHH € a0COTIOTHOIO MiHHICTIO.
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ICTOPUKO-TIPABOBA TPAHC®OPMAIIISA B3AEMOIIT
OPI'AHIB BJIAJIU TA TPOMAJICBKOCTI Y PO3BUTKY
TEPUTOPIAJIBHUX T'POMA/JI B YKPAIHI

Jlaga Oaexcanap BaaepiiioBuu
KaHouoam icmopuyHux Hayx,
doyenm xagedpu npasa imeni akademixa YAH o. Isana Jlyywvkoeo,
NPOPEKmop 3 po3eUMKY Oi3HeC-napmuepcme
3axnad suwoi océimu « Yuieepcumem Kopons /lanuna»
M. leano-@panxkiecvk, Yrpaina

VY cyuacHill IOpUIMYHIA Hayli B3a€EMO3B’S30K OpraHiB IyOIiYHOI BiIagu
3 IHCTUTYTaMH TPOMAJSHCHKOTO CYCHIIBCTBA PO3IJIANAETHCS SIK OJIHA
3 0a30BHX MEPEIyMOB CTAHOBJICHHS Ta e(PEKTHBHOTO (YHKIIOHYBaHHS
JEMOKPAaTHYHOI NpaBoBOi AepaBH. lIpakTH4yHa peamizallis HPHHIMIIB
BEPXOBECHCTBA IIpaBa, HAPOIOBIAAAS Ta TPAHCIAPEHTHOCTI IisSUTBHOCTI
OpraHiB BIAAM 3HAYHOIO MIpOI0 BH3HAYAETHCS PIBHEM 3aIy4EHOCTI
rpOMajisiH y ImpoLecax NPUHHATTS Ta BUKOHAHHS YIPaBIiHCHKUX PillICHb.

IlpaBo Ha poctyn 10 iHdopmawii, SK CKIagoBa KOHCTUTYLIHHOTO
CTaTycy OCOOM, BHCTYIA€ BaXKJIMBOK TapaHTIEI0 3aJyueHHS HACEICHHS
JI0 3AIMCHEHHsS MyOJIYHOI BJIAIU Ta KOHTPOJIO 3a 11 JisutbHicTIO. Pasom
i3 TMM B YKpaiHi Bce Ime 30epiraroThCsi MpoOjeMu, IMOB’si3aHI 3 HeJo-
CTaTHHOIO €(EeKTUBHICTIO NMPAaBOBHX Ta OpraHi3allifHUX MeXaHi3MiB y4acTi
IPOMaJICBKOCTI 'y myOmiyHoMmy ympaBimiHHl. lle dQopmye HeoOXimHicTh
y IPYHTOBHOMY OCMHCIICHHI iCTOPHUKO-TIPABOBOTO PO3BUTKY B3a€MOBII-
HOCHH JEpKaBH W CYyCIJIbCTBA Ta BUKOPUCTAHHI BiJIOBITHOTO IOCBIiTY
B YMOBaX CY4aCHHUX JEMOKPaTHYHHX [IEPETBOPCHb.

[IpobnemaTtnka B3aeMOfil Aep)kKaBH Ta TPOMAATHCHKOTO CYCIIIBCTBA
JOCTIIKyBajacs y Mpamsix BITYM3HAHMX YUeHHUX, 30kpema M. 1O. Bixmusesa,
0. C. Kospuru, M. . Cugop, M. 1. Muxansuenka, A. A. Hi4aHOBCHKOTO,
B. L. lkmspa [1-3, 6]. YV 1x poOoTax pO3KPUTO TCOPETUKO-IIPABOBI 3acaan
(yHKIIOHYBaHHS TPOMaJChKUX O0’€lHaHb Ta X B3aeMojii 3 opraHamu
Jiep>KaBHOT BIIaJIH.

PazoMm 3 THM, KOMIUICKCHHIA iCTOPHKO-TIPABOBHI aHANI3 E€BOJIOLII i€l
B33a€EMOJIIi B KOHTEKCTI Cy4yacHHX pedopM MICLEBOro caMOBpsAyBaHHS
3aJMIIAETBCS HEIOCTaTHHO PO3POOJICHMM, IO BH3HAYA€ AaKTYaJIbHICTh
JOCHIDKEHHS.

MeTor IOCHIIKCHHSA € aHali3 ICTOPUKO-TIPABOBHX OCOOIHUBOCTEH
B3a€MOJIii OpraHiB MyOJIiYHOI BIaIH 3 TPOMAJICHKICTIO, & TAKOK BH3HAYCHHS
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il TUMONOTriYHMX Mojedeld Ta OOIPYHTYBAaHHS HampsIMiB IiIBUILCHHS
e(heKTHBHOCTI B yMOBaxX JICLIeHTpaIi3allii.

IcTopuko-TipaBoBHii aHaJIi3 CBIAYMTS, 110 JUIS paJITHCHKOI CHCTEMH Oyiia
XapaKTepHa )KOPCTKa IEHTpalTizallis MyOIiYHOTO YIPaBIiHHS Ta BiICYTHICTh
pearpHOi CaMOCTIIHOCTI OpTraHiB MiCIIEBOTO CaMOBpSAyBaHHA. JisSIBHICTH
IrpPOMaJCHKUX OpraHizamiii (akTHYHO MiANOPSAKOBYBAJacs IepKaBHOMY
amapaTty, a iX (QYHKIIOHYBaHHS 3[IIHCHIOBAJIOCA B MEXaX CyBOPOTO
aIMiHICTPaTUBHOTO KOHTPOJIIO, IO iCTOTHO 0OMEXYBajI0 MOXKJIMBICTD He3a-
JIKHOI CYCIUTBHOT TiSUTBHOCTI.

BigHocuHM MK AEp)KaBOIO Ta CYCHUIBCTBOM (OPMYBAIMCS Ha OCHOBI
MaTepHANIICTCHKOI KOHIIEMIIT, BIZIITOBIIHO 10 SIKOT JiepykaBa BU3HAYasa 3MiCT
i Mexi ImyOyiyHOro iHTEepecy. 3a TakMX YMOB aJIbTEPHATHBHI MO3MIIT
TPOMAJICBKOCTI HE MajHM HaJEXHOTO IPAaBOBOTO BHU3HAHHS Ta HEPIIKO
3a3HaBaIIM OOMEXEeHb 3 00Ky BIagHuX cTPyKTyp [1, €. 115-118].

Y wmexax Teopii Aep)kKaBH i IMpaBa IMaTEpHATICTCHKIM MOAeNi MpoTH-
CTaBJIIETBCS MOJEIb COLIANBEHOIO apTHEPCTBA, KA IPYHTYEThCS HA MPUH-
[UIax piBHONPABHOI B3a€MOJIi JEep)KaBH Ta IHCTUTYTIB I'POMaJSTHCHKOTO
CyCIIUTBCTBA, X CHIBYYacTi y BHUpINICHHI CYCIUIBHO 3HAYYIINX IHTaHb
i B3aeMHOI BinnosiganeHOCTi. CaMe Taka ¢popMa B3aeMOJI] € IPUTaMaHHOIO
JEeMOKPAaTHYHUM IPaBOBUM JAEprKaBaM.

[licns 3m00yTTs HE3aIEKHOCTI YKpaiHa po3modajia IMOCTYIOBY
MOJICpPHI3allil0 CUCTEMH NYOJIYHOrO YIMPAaBIiHHS BIJIOBIIHO JO €BPO-
MEeHChKUX NEeMOKPAaTHYHHUX CTAaHAApTiB. 3HAYHWHA MOIITOBX MM Ipoliecam
Hanana pedopma penentpanizanii (2014 p.), copsiMoBaHa Ha Iepenady
YAaCTHHHU BJIQJHUX MOBHOBa)XEHb OpraHaM MiCLEBOTO CaMOBPSIyBaHHS Ta
3MII[HEHHS iXHBOI IHCTUTYLIHHOT ClIpOMO>KHOCTI [7, c. 440].

VYHacmigok IpoBeneHHX pedopM TepUTOpialbHI TPOMAAN OTPHMAIN
CTaTyC MOBHOIIIHHUX CYO’€KTIB IyOJIYHOTO TpaBa, IO CTBOPIIIO IMPaBOBI
HepeIyMOBH JUTS IMMPLIO] y4acTi HACEJICHHS Y BUPILICHHI IUTaHb MIiCLIEBOTO
3HaueHHA. BanmBe Miclle y IIbOMY IIPOIECi IOCITAIOTh IHCTPYMEHTH
Ge3nocepeaHbOI IEMOKpaTii, 30KpeMa TpOMAJIChKi CIyXaHHS, MICIEeBi
iHiIiaTHBY Ta MeXaHi3M OropKeTy ydacti [2, ¢. 109-114].

3a cy4acHHX YMOB 0COOJIMBOI aKTyaJIbHOCTI HaOyBae (hopMyBaHHS J1i€BOT
cucTteMH MmyOsigHOT KOMYHIKallii MK OpraHaMu BJIaJy Ta IPOMAJICHKICTIO.
Taka cucremMa NMOBMHHA IPYHTYBaTHCSl Ha INPHHIMIAX BIiIKPUTOCTI, MPO-
30pOCTi, MiA3BITHOCTI Ta TJIACHOCTI AiSJIBHOCTI OpraHiB IMyOJIYHOI BIaH.
i dynkuionysanus mepenbayae MOCTiiHMI MOHITOPMHT TPOMAaaChKOT
IOYMKH, 3aJTy4eHHS HACEJICHHS O INPOLECIB CTPATEriYHOro IUIaHYyBaHHS
PO3BUTKY TEPHTODIi Ta CTBOPEHHS e()EKTHBHUX MEXaHI3MiB I'POMaJCHKOTO
KOHTPOJTIO 3a JIisTbHICTIO OpraHiB Biaau [4, 5].

OTXe, PO3BUTOK B3AaEMOBITHOCHH MK JAEP)KaBOIO Ta TPOMAICHKICTIO
3acBiMYy€ TOCTYHNOBHH BIOXiJ BiA IEHTPaTi30BaHOI MATEPHAIICTCHKOI
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CHCTEMH JI0 MOJIEJIi IEMOKPAaTHYHOTO NMapTHEPCTBA, 3aCHOBAHOI Ha B3a€EMO-
oii Ta cmiBy4acti. SIKImIO 3a paasSHCBKOTO MepioAy y4acTh HAaceJICHHS
y 3aiiicHeHH] myOigHOi BiaaM 31e01IbIIOro Majia JeKjJapaTuBHUN 1 ¢dop-
MaJIbHUI XapakTep, TO CydacHi Jep>KaBHO-TIPABOBI MEPETBOPEHHS CIIPSMO-
BaHi Ha CTBOPEHHS PEalbHUX MEXaHI3MiB 3alydeHHS IPOMaJsH 10 YIpaB-
JHCHKUX TIPOIIECIB.

[IpoBenenns pedopmMu ImereHTpami3amii CTano BaKIMBHM YHHHUKOM
3MIIIHEHHS POJIi TEPUTOPIaIbHUX TPOMAJ Y CHCTEMi ITyOJIiYHOTO YIIPaBIIiHHS
Ta CIPHSIIO PO3MIMPEHHIO MOJJIMBOCTEH MICLIEBOTO CaMOBPSIyBaHHS.
BonHouac 3a3HayeHi 3MiHM CTBOPHJIM MEPEIyMOBH ISl TiIBUILIEHHS PiBHS
BIZIKPUTOCTI, TIPO30POCTI Ta Mi3BITHOCTI OpPraHiB Bia ¥ Mepe HaCeICHHIM.
PazoM i3 TMM mnojanbmMi PO3BUTOK JEMOKPAaTHYHHX 3acaj yNpaBIiHHS
noTpedye yIOCKOHAJIICHHS NPABOBUX 1 OpraHi3alliifHUX MeXaHi3MiB ydacTi
TpOMalsiH, a TaKOX IIBUINCHHS e()EKTUBHOCTI [isUIBHOCTI OpraHiB
MICLIEBOTO CaMOBPSITyBaHHSI.
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€BPOIEIBAILUS CyI[QBOi MPAKTHUKH KPI3b IPU3MY
B3AEMO/II €BPOIIENCHKOI'O [IPABA TA IIPABOBOI
CUCTEMM YKPAIHHA

Moxopo:xxkna Terssna CraniciaBiBHa
O0OKMOpKA IOPUOUYHUX HAYK, NpogecopKa,
npogecopka kagedpu meopii depicasu i npasa gaxyivmemy npasa
JIvgicbKull mopeoeenbHo-eKOHOMIYHUL YHIGepcumem
M. JIvsis, Ykpaina

«IIpaBo €C — 1e npaBOBHIA MOPSIOK, KU 3HAYHOI MIpOK YTPUMYE
€BpoCco103 pa3oM, HOro Cys0Ba MPaKTHKA 1100 3aCTOCYBaHHs MEPBUHHOTO
Ta BTOPMHHOTO 3aKOHOJABCTBA IIOCTIHHO pO3BHMBAETHCS, a JOKTPHHA
MEPIIOCTi J0CI 3aIMINAETHCS PEBOJIONIHHUM KPOKOM, 10 SIKOTO MOXKHA
MO-pi3HOMY CTaBHUTHCS, ajie¢ TOYHO HE irHOopyBaTw» [1] — Haromomrye Amam
JlazoBcki, mpodecop mpaBa €C y Bectmincreperkiit mkomi mpasa (JIonnon).

B3aemoniss €BpomeiMchKOro mpaBa Ta TPABOBOI CHCTEMH YKpaiHU
3MIACHIOETECS HAa OCHOBI MDKHAPOJHOTO W KOHCTHTYHIHHOTO TIIpaBa.
Bignosigno mo Koucturymii Ykpainu (4.1 cT.9) «4uHHI MiDKHApOIHI
JIOTOBOpHU, 3roja Ha OOOB’S3KOBICTh SKHX HagaHa BepxoBHoro Pamoro
VKpaiH#, € YaCTHHOI HAI[IOHAIFHOTO 3aKOHOAABCTBA YKpainm» [2].
Ile KOHCTHTYyLiHHE TIONOKEHHS CIIOBHA CTOCYETHCS  €BPONEHCHKHX
JIOTOBOPIB, fKi IiIOTh Ha TepuTopii Ykpainu. Came TOMy 10 TNpaBOBOI
cucTeMH YKpaiHM HQJICKUTh 1 €BpONEHCHhKE IpaBO, HANpHKIal, HOro
KOHBCHIIIfHA YaCTHHA, KA 0E3II0CepeTHHO MiCTUTh JIOTOBiIpHI 3000B’I3aHHS
Yxpainu, 30kpema micis odimiiiHoro Berymy Ykpainu no Pagu €spommn.

[punarimao 3a3HayuMoO, MO YKpaiHa odimiiHO cTama wieHoM Pamn
€ppormn 9 nucromama 1995 poxy (37-ma nep:kaBa-ydacHHUIS Ifi€i oprai-
3amii) [3]. Llei Kpok 3akpinmuB AEMOKPAaTHYHUA BEKTOpP PO3BHTKY YKpaiHH
SIK KOHCTUTYILIIHHOT AepKaBH, BEPXOBEHCTBO MPaBa Ta 3aXKCT IpaB JIFOANHH,
JI0O3BOJIMBILIA TPOMAJsiHaM YKpaiHU 3BepTaTucs 10 €BPOIMEHCHKOTO CyIy
3 mpaB moauHu (mam — €CIUI). Beryn go Pamu €Bpomm 3000B’s13aB
VYxpainy pedopMyBaTn 3aKOHOJABCTBO BIJIIOBIIHO 0 €BPONEHCHKUX
CTaH/ApTIiB, 30KpEMa L€ CTOCYETHCS CKacyBaHHS CMEPTHOI Kapu i pedop-
MYBaHHS CyZI0BOi CHCTEMH Ha OCHOBI PUHIIMITY BEPXOBEHCTBA I1PaBa.

BepxoBeHcTBO mpaBa € QyHmaMmeHTanbHOW0 miHHICTIO €C, sika 3a0e3-
Iedye B3a€MOJII0 TpaBa €BPOCOIO3Y Ta HaliOHANBHUX CHUCTEM Yepe3 IPHH-
UK IpUMaTy (BepxoBeHCTBa npaBa €C HaJ HAIlIOHATBHAM) Ta TPSMOT ii.
Ile mepenbauae 000B’s3k0BicTe HOpM €C 1M CyOOBHUX OpraHiB KpaiH-
WIEHIB, 3aXHIIAI0YX [paBa TPOMAISIH Ta €HICTH PABONOPSAKY. Baxmusum
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NMUTAHHAM € TaKOoX €BpONei3alist BITYM3HSIHOTO CYyJIOBOTO IIPaBO3acTo-
CYBaHHS Kpi3b NMPHU3MY JOTPUMAaHHS MPUHIHUIYY CYJIIBCBKOi HE3aleXHOCTI
TOLIO.

3ayBa)KMMO, 110 3arajbHONPUHHSITI HOPMH, NIPAaBWIIA 1 CTAaHOAPTH €BPO-
MEeHCHKOTO TpaBa MPOTATOM TPHUBAIOTO Yacy BIUIMBAIM Ha PO3BUTOK
paBoBoi cucteMu Ykpainu. Tak, me Ha nodatky X VIII cromitTs B opuand-
HOMY BXKHTKY 3’ SIBUJIOCSI ITOHSITTS «EBPOIIEI3aLis», [0 XapaKTEPU3YE MPOIIEC
CHPUMHATTS NPABOBOIO CHCTEMOIO NEBHUX IPABOBUX MOJENEH, KOHCTPYK-
i, TepMiHOJMOTIl Ta IHIIMX TPABOBHX TPAIUIlii, cHOPMOBAHMX y MeXax
€BpOIEICHKOT KYJIBTYpHO-ICTOPUYHOI LUBLII3aliiHOi cuctemu [4; 5]
Ile MOHATTS 3HAMEHYE PO3BUTOK IPABOBHX Ta IOJITHYHHUX I1HCTHUTYTIB
HA €BPOINECHCHKOMY PiBHI, SIKi 3MIHIOIOTH B3a€EMOJIII0 CYO’€KTiB Ha piBHI
OKpEMHX JepiKaB.

Ha nmymky cyani BepxoBroro Cyny O. PagumeBcbkoi, ImijJy MOHATTIM
€Bporei3aii aAMiHICTpaTHBHOTO MpaBa YKpaiHU BapTO PO3YyMITH «CHUCTEMa-
THYHUN TPOLeC BIUIUBY (HOTO IPAaBOBHX HACIHIAKIB) IOJIOKCHb €BPOIICH-
CBKOTO aJMIHICTPaTHBHOTO TMIpaBa, MO CTBOPIOIOTHCA MIXHAPOIHUMH
Ta iHTerpaniiHUMK yTBOPEHHAMH i iXHiMH aepxkaBamu-wicHamu (€C, PE,
OBC€E, €CIUI, Cymom €C, Benemiancskoro komicieto PE, IIporpamoro
SIGMA), Ha pO3BHTOK aJMiHICTPaTHBHOTO TpaBa YKpAiHHU SK raiysi mpasa
i 3aKOHOJIAaBCTBA, OPHIUYHOI HAyKH Ta HABYAJIbHOI IUCLUUILIIHU UIIIXOM
YIPOBAKCHHS €BPONEHUCHKHX 1€l 1 MOTJISIIIB, PaBOBUX YSBJIEHb, TEOPii
1 KOHIIEMIN, MIHHICHUX OpIEHTAIlif, CTAHAAPTIB 1 MPHUHIIUIIB, B3IpIEBUX
MoJieJiel y IpaBOTBOPYY, TPaBO3aCTOCOBHY, IPABO3aXMCHY, IPABOTIYyMadHy
TUSUTBHICTh CY0’€KTIB MyONIiYHOT amMiHicTpalii W aAMiHICTPATHBHHUX CY/IiB
3 ypaxyBaHHSM OCOOJMBOCTEH BITYM3HSHOI IPaBOBOi CHCTEMH, FOPHIMYHOT
MPaKTHKH, MPABOBOI i7€0JIOrii, KyJIbTypH Ta MpaBocBigomocTi» [6, c. 20].
3 muxX miAcTaB MpaBOBa CHUCTEMa IepeiiMae MpaBOBi TpamwIlii, mo cdop-
MOBaHI B MEXaX €BPOICHCHKOI KyIbTYPHO-ICTOPUYHOI IuBLTi3amii. A, Ha-
nmpukiaaa, noiabebkuid gocmigauk K. Bax posrmsmae ¢genomen espomeizarii
B KUTBKOX IUIOIIMHAX: reorpadidfiid, COIIONOTidHiH, MOMITONOTIYHIN, mpa-
BOBIH, IHCTHTYIllHINi, Makpo- i MikpoekoHowmiuniii [7, c.29]. Lli piBHi
JAIOTh TMIJCTaBy CTBEPIKYBaTH, IO (EeHOMEH eBpomei3aiii o3Hayae
MOUIMPEHHsI €BPOIIEHiChKNX HOpM 3a Mexi €C.

€Bporeizalliss HaIIOHAILHOTO TIpaBa B CYYacHy €MOXy IOJIsrae
K y eBponei3auii mpaBoBOi KyJIbTYpu B IIJIOMY, TaK i B MoJepHi3auii
YMHHOT'O 3aKOHOJIAaBCTBA HAa OCHOBI €BPOIEHCHKUX CTaHAApTIB Ta €Bpomei-
3aI1ii BITYM3HSHOI CyI0BOI NpakTHKH. Sk 3a3Hauae cynns BepxosHoro Cyny
M. CMOKOBHY, «€BpOTEi3alis YKpaiHCHKOI CylOBOI CHCTEMH € CKJIaJOBOIO
€BpOIHTETpaIiiHOI moiTnkn Ykpainu. IlommpeHHs €BpONEeHCHKUX AEeMO-
KpaTHYHHUX I[IHHOCTEH, CTBOPEHHS CIIUIFHOTO IPaBOBOTO, €KOHOMIYHOTO,
OCBITHBOTO, TOJITHYHOTO IPOCTOPY Mepexdadae po3yMiHHS BEpXOBEHCTBA
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npaBa SK OCHOBOIIOJIOXKHOI CKJIQJIOBOI JIEMOKPAaTHYHOTO CYCIIJIbCTBa»
[8, c. 149].

Cynu MoBCsSIKYac 3aCTOCOBYIOTh €BPONIEHCHKE TPABO Y CBOIH MPaKTUYHIM
nisutbHOCTI. Lle cToCyeTbesl He JHIIe THCAY CIpaB, ITOB’S3aHUX 13 3aCTOCy-
BaHHAM €BpOMNEHCHKOT KOHBEHI] PO 3aXWCT IPaB JIIOJUHU 1 OCHOBOIIO-
JOXHUX cB0OON Ta mpeneaeHTiB CTpacOyp3bpKOTO Cyay, II€é CTOCYETHCS
TakoXX 3actocyBaHHA mpaBa €C y BiTUM3HAHIN cymoBifi mpaktumi. Tak,
Kacamiitanit agminictpatuBHUi ¢y y ckiani BepxosHoro Cyay, 3Baxaroun
Ha mpaktuky Cyny cnpaBemnmBocTi €C, Gepe 10 yBaru, 1o, BpaxoBYIOUH
€BPOIEICHKUI HAIIPSIM PO3BUTKY YKpalHH, a TAKOXK MOYATOK Iii YToau mnpo
acolriaio, npaBoBi Mo3ulii, copMysIbOBaHi B pillleHHIX €BPONEUCHKOTO
CyJy CHpaBeUIMBOCTI, MOXKYTh BPaXOBYBaTUCS aIMiHICTPAaTUBHUMH CYIaMHU
K apryMeHTalis, MipKyBaHHS CTOCOBHO T'apMOHIIHOTO TJIyMaueHHS
HalliOHAIFHOTO 3aKOHOJJaBCTBAa Y KpaiHH 3TiJHO 3 YCTAJIICHUMH CTaHJapTaMu
npaBoBoi cucremu €C (m. 51) [9]. Bemuka Ilamara Bepxosroro Cymy,
3aCTOCYBABIIM BKa3aHe CynoBe pimeHHs KacariifHoro aamiHicTpaTHBHOTO
cyny, 3a3Haumna, mo pimenHs Cyny €C HaleXHuTh PO3LIHIOBATH 5K Take,
IO JO3BOJISIE BCTAHOBMTH 3MICT IIOJIOKEHL akKTiB 3akoHomaBcTBa €C,
3a3HaueHnX y cT.2 3akoHy mpo Pamy €spomu. IlomibHo mo mpaxkTtukm
3acrocyBaHHs pimens €CIIJI, BpaxyBaHHIO MiUIATAIOTh HPUHIIAIM, IO
BUIUTUBAIOTH 13 HOTO pillieHb IOJ0 IOAIOHMX IHTaHb, HABITh SIKIIO BOHU
CTOCYIOThCS 1HIUX Aepskas (mm. 9.3 m. 9) [10].

Binrak, koiu yKpaiHChbKE 3aKOHOJABCTBO BHITMCAHE HEYITKO, CYyIIi
3BEPTAIOTHCSl 10 €BPOINEHCHKUX CTAHAAPTIB, 100 HPUHHATH CHpaBeIINBE
pimennsi. lle Oe3nocepenHss BUMOra YWHHOTO 3aKOHOJIABCTBA  IIPO
BUKOHAHHS PIllIEHb Ta 3aCTOCYBaHHS IPAKTUKU €BPOIEHCHEKOro Cyay 3 IpaB
JIONMHM: CyIW MaloTh BUKOpHcTOBYBaTH KonBenmito ta mpaktuky €CITI
SK JKepeso mpaBa. Skmo npoananizyBatH (¢opMmy cynoBux pimeHs BC,
TO BOHU Jenani Ounpiie Haraxyroth pimeHas €CCILUI — cTtumem aprymeHTartii,
MOCWJIAHHAMH 1 TPOCTOTOI0 MOBH. /[0 HEmpsSMOTO BIUIMBY €Bporeizartii
MOKHA 3apaxyBaTd W BHKOPHCTaHHs iHCTpymentiB SOft actions (mpose-
JICHHS TPCHIHTIB 3 MUTaHb 3aCTOCYBaHHS HOPM €BPOIEHCHKOTO TIpaBa,
3IHCHEHHSI MEPEeKNIadiB CylOBUX pIllIeHb MDKHAPOJHHMX CYIOBHX OpIaHIiB
TOIIO), 3aJly4eHHS MDKHapOJHHMX EKCIEepTiB 10 (OpPMyBaHHS CYJOBUX
opranis [11]. Ha cboroani € moHaj COTHS CrpaB, y SIKMX YKpaiHCBKI cynu
pi3HOro piBHS Ta iHCTaHLIH, 30kpemMa BepxoBuuii Cyl, BUKOPHCTOBYBaIU
NepBUHHE, BTOPHHHE 1 HABITh NpeneAeHTHe NpaBo €Bponelicbkoro Corosy
JUIs BHUpIMIEHHS NMpaBoBUX cnopiB. Cyay y CBOIX DILIEHHSX ITOCHIIAIOTHCS
1 Ha YMHHE 3aKOHOJABCTBO, 1 Ha TIOJIOKEHHS €BPONEHCHKOI KOHBEHIIT
3 ipaB mronuHN Ta pimenns €CII i 3a0e3neuyroTs BUKOHAHHS [TUX PillIeHb
y CBOEMY IIPaBOIOPSIKY.
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OTxe, HIEThCSI HE POCTO PO CTATHCTHYHI IMOKA3HUKH, a PO TIMOMHHI
ocobnuBocTi opranizanii npaBocyas. Came ToMy B AiSJIBHOCTI HalliOHAb-
HUX CyZiB, 30kpeMa BepxoBHoro Cyay, 3’IBISIOTHCS BUKJIUKH, CEPEN SKHX:
BapiaTUBHICTh TIYMAYeHHS 1€papXidYHOCTI HOPM €BPOICHCHKOTO TIpaBa
SK JDKepelia BITYM3HSIHOTO MPaBa; 3a0e3MedeHHs €JHOCTI CyJOBOI IPaKTHKU
BepxoBHoro Cyny kpi3b Opu3My ii peleBaHTHOCTI MPAKTHII €BPONEHCHKIX
CyIOBHX OpTaHiB; HEMI€BICTh €BPONMEHCHKUX CTAaHNAPTIB Y AISUTBHOCTI
CyIOBHX OpraHiB y BoeHHHMH dbac Tomo [12]. KmodoBumE 3aBHaHHAMH
y mpoMy € 3a0e3ledeHHs €IHOCTI CYNOBOi INPAaKTHKH Ta TUCTaHIIiiHE
npaBocyansa. Came 3a0e3ledeHHsl CTajoro 3aCTOCyBaHHS HOpM IpaBa Bep-
xoBHUM CyZIOM € 3aI0pyKOI0 PaBOBOi BU3HAYCHOCTI.

TakuM 4nHOM, €BpoIIEi3allis npaBa — I1€ IPOLEeC CHPUHHATTS IPOrPECHB-
HOTO JIOCBIZly €BPONEHUCHKMX KOHTHMHEHTAIBHHUX IPABOBHX CHUCTEM 1 MPaBO-
Boi cuctemu €Bporeiicbkoro Coro3y. 3aBaskH, cepell iHIIOro, 1 mporecam
eBporei3alii HalliOHANBEHE TIPaBO MOXKe OYTH OHOBJICHE BIIIIOBIIHO 10 €BPO-
MEWChKUX KOHCTUTYHIHHMX I[IHHOCTEH. IneThesi came mpo BIPOBAIKEHHS
€BPOMEHCHKNX HOPM y HalliOHAJIBHE 3aKOHOJABCTBO Ta CYIOBY CHCTEMY,
BHACJIIJIOK 9OTO MIKHAPOJIHI 32 CBOEIO MPHUPOOI0 HOPMH CTAIOTh HOPMaMU
BHYTPIIIHBOTO MpaBa, a TaKOX IPO iXHIO OE3MOCepenHIO0 Mif0 y MpaBo3a-
CTOCOBHIA TPaKTUIIl 3 ypaxyBaHHSAM BH3HaHHS iXHBOI IPIOPUTETHOCTI
L1010 HOPM YMHHOI'O 3aKOHO/ABCTBA Y KpaiHU.
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ITPABA JIFOJJUHU I BUKJIMKA IHOOPMALIMHOI' O
CYCHLIBCTBA: CYUACHI PEAJII

CeneznboBa Ouibra MukoJiaiBHa
O0OKMOp OPUOUHHUX HAYK, npoghecop,
3a6i0yeay kaghedpu npoghecilinux i cneyianrbHUX NPasosux OUCYUNIIH,
IIBH3 «bykosuncobkuti ynigepcumemy
M. Yepnisyi, Yxpaina

HopmaTuBHO-TIpaBOBe 3a0e3redeHHs NpaB JIOJUHUA € OIHUM i3 MOKa3-
HUKIB JI€MOKPAaTHYHOTO PO3BUTKY AEpKaBH. | HE BUIAETHCS TUBHUM, IIO
3aKOHOJIaBEllb caMe MpaBaM JIIOJMHU IPUCBITUB HAaHOLIBIIMK 3a 00CATOM
po3nin Korcrurymii Ykpainu (crarrti 21-68) [1]. Llum cTBopeHO hyHIAMEHT
MIPAaBOBOTO PETYJIOBAHHS TpaB JIIOJWHHU 1 IPOMAASHUHA y Hallii JepiKasi.
[Ipote HeyxwimpHWIA PO3BUTOK iH(OPMAMIHHOTO CYCIIBCTBA CHOTOIHI
CTBOPIOE YMOBH, KOJH HasBHOI perjlaMeHTallii cTae HeIOCTaTHRO. BoeHHM
CTaH y JepikaBi, iHpopMarliiiHi Ta riOpuaHi 3arpo3u, KidepaTaku i 1e3iHdop-
MaIlisi IOCHJIIOIOTH CyYacH] PU3UKH iCHYyBaHHSI.

Bukiukn  iHMopMaLiiiHOro CychninbcTBa MPOCTSraroThesl Habarato
IMpLIe Bifi TOi SBHO HEraTHBHOI BOEHHO-TIOJITHYHOI CHUTyalil, sKy
cnocrepiraeMo HuHI B YKpaiHi. CTpIMKHH PO3BHTOK HAyKOBO-TEXHIYHOTO
nporpecy 31 CTBOPEHHSAM 1 TOIIMPEHHSM Y BCi cepu OyTTs JIOIMHU
iHpOPMAIIHHIX/TIM(PPOBUX TEXHOJIOTIH CHOHYKA€E MOSBY HOBHX CYCHUIBHHX
BIZIHOCHH; BIJJHOCHH, SIKi MalOTh iH(OpMaliliHy CKIagoBy i HOTpeOyIOTh
CBOTO MPABOBOTO pETYNIOBAaHHA. BWHHWKae MOHATTS «IU(PPOBUX IIPaBy,
SKi MalOTh JICTaTH CBOE€ MicClle V IOPUANYHIA Kiacu(ikamii IpaB JIFOIIMHA
i rpomangauHa. Tak, y Koncrurymii Ykpainu B crartax 31, 32, 34, 50, 57
3aKpIIUICHO HU3KY iHQOpMaLifHUX TpaB, IIe YacTHHA IX periiaMeHTOBaHA
npo¢inbHAM iH(QOpPMAIIfHUM 3aKOHONABCTBOM (3akoHH Ykpainu «IIpo
inpopmartiro», «IIpo moctynm mo myoaiunol iHpopmanii», «I[Ipo HaykoBo-
TexHIuHy iHopmanito», «I[Ipo 3axucr iHpopmauii B iH(poOpMaIiiiHO-
KOMYHIKaliiiHuX cucteMax», «[Ipo 3aXucT mepcoHanbHUX NAaHHMX» Ta iH.).
[Tpore nmuTaHHS HOPMATHBHOI perjaMeHTarii HUPPOBUX IPaB 3AJIUIIAETHCST
BIZIKpUTHM (HAIlpUKJaJ, TPaBO Ha IPHUBATHICTh 1 aHOHIMHICTH OHJIAH,
npaBo Ha U(POBY HEHTpaNbHICTB, MIPABO Ha JIOCTYH J0 Mepexi [HTepHer
TOII0), X0Ya B JiTeparypi [2] 3HAXOIMMO IEeBHI MPOIIO3HUIIil.

HeoOximHO HOCHITUTH i HOPMATHBHO 3aKPilUTH THTAHHA MIOJ0 KOpe-
JAIT cydacHOi TeHeHIii onndpoByBaHHA iHpOpMaIii po 0cody (SIK mpu-
kmanx, deped «AIFO») 3 xoHcTuTymiitHmMu HOpMmamm crateidt 30-32 mpo
TAEMHHIIIO OCOOMCTOTO XUTTA. Taky X KOpeJsmiro Tpeba BUBYUTH i IIOJO
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(DYHKIIIOHYBaHHS COILiaJIbHUX MEpPEeX, OCOOJIMBO CTOCOBHO perjlaMeHTaIlil
MpaB HEMOBHOJITHIX, OCI0 3 0COONUBUMHE mMOTpeOamMu, MiTHATH PaKypc
npotuaii OymiHry ta MoOiHry/6ocinry tomio. HemonaBHo KpaiHy CKOJIMX-
Hylla JXKaXJIMBa, HEYCBIIOMIICHa y CBOEMY MaciTadi, OIS IUPPOBOTO
TIPUHIKECHHS TIEAaroriB Yepe3 COIMiaabHI Mepexi i3 3aMisTHHAM MAaJOITHIX
i HemoBHOMITHIX oci0. KpiM MemiiHOTO pe30oHaHCy, clpaBa 3 JNEIKAMHU
y4acHHKaMH BUpINTyBajacs y Cyi.

BuHukatoTs 1 Iemo AWBHI cUTYyaIii: 3000B’s3aBmK 0co0y ommdpyBaTi
BJIACHI MEIWYHI JOKYMEHTH, Yepe3 ACIKHHA 9ac TMEepeHEeCTH TakKi JOKYMEHTH
B 1IU(pOBUIA apXiB, 1 Mi3HIIIE OpaTH MIaTy 3a iX BUAady. 3a BUJady CBOIX e
JokyMmeHTiB. Taki cuTyanil BUHUKAIOTh TUIBKH Y 3B’SI3Ky 3 THM, LIO 3aKO-
HOJIABCTBO HE HA3/I0TaHs€ TEXHIYHWH NPOTpec i CTBOPIOIOTHCS IIMapUHH,
SIKI 3aKOHHO MO’KHA BUKOPHCTATH.

OxpeMoi yBard 3aciiyroBYIOTh IMpoOJIeMH, ITOB’S13aHi i3 3aCTOCYBaHHSIM
IITYYHOTO iHTeNneKkTy. KpiM MOXIIMBOCTI BHKOPHCTAaHHS HOTO 3 BOEHHUMH
MuTIMA, 0araTo CyNepewInBOCTEH BHHUKAE 1 y TMOBCSIKICHHOMY JKHTTI.
He xakyun mpo 3MiHH Ha pUHKY TIparli, KOJW IITyYHUHA iHTEIEKT BUTICHSE
HU3KY npodeciit (xoua e Tex HaJBaXIMBO), NeOpMYIOUYH MPaBO Ha Ipa-
II0, CTBOPIOIOTHCS MpoOIeMu (erKiB (CHOTBOPEHHS IMpaBa Ha OTPUMAHHS
iH(popMarii); HaAMIpYy aJanTOBAaHOTO HaBYAHHA (HAmal Ha KOMILUIEKC IpaB —
mpaBa Ha OCBITYy, MpaBa Ha pPIBHICTh, aBTOPChKE IPABO); «IH(PPOBOroO
PO3pHBY» MIX TOKOJNIHHSIMH, MDK COI[aJbHUMH TpyHaMH, MDK Tpoma-
JIHAMU Pi3HUX KpaiH Tomo. llle ogHi€l0 CTOPOHOI BUKOPHCTAHHS INTYY-
HOTO IHTEJEKTy € MpoOJeMU NOTPUMAaHHs MPHHIMIIIB aKageMidHOi 00po-
gyecHOCTi. | me TiMBKM BepxiBka aiicOepry. barato TexHIUHHMX acIIeKTiB
IITYYHOTO IHTENEKTY 3aJIMIIAIOTHCS 11033 YBaror CyCHUIbCTBA.

TakuMm 9MHOM, CyYacHHH €Tan PO3BHUTKY iH(OPMAIIHOTO CYCHiTBCTBA
CTBOpIOE Oe3MperieIeHTHI BUKIMKH 1 3yMOBIIOE BHHUKHEHHS HOBITHIX
npoONieM peryJloBaHHS INpaB JIOJWHH, ACAKi 3 SKUX HaBeICHI BHIIE.
ApanTariii HOpM 3 METOI0 IOIIyKy OamaHCy MDK HayKOBO-TEXHIYHHM
MpOTpecoM 1 MpaBaMH JIOAWHW/TPOMAISHAHA IO pealii ChOTOJACHHS Mae
CTAaTH OJHUM 3 HAaNBaXKIUBIIINX 3aBJaHb K 3aKOHOJABLS, TaK 1 aKaJaeMi4HOl
CHUTBHOTH.
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PEAJII3ANIA ITPOXO/KEHHS ITPOT'PAMM U151 KPUB/IHUKIB,
AKI BUUHNJIN JOMAIIHE HACUJIBCTBO

HOmuk Onena IBaniBHa
KaHOuOoam 1opuoudHUX HayK, OOyeHm,
Odoyenm xKageopu KpUMIHAILHO20 NPAsa,
Yepriseyvkuil Hayionanvru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

BinmoBimHO 10 HANIOHATBHOTO KPHMIiHATBHOTO 3aKOHOJABCTBA OJIHUM
i3 BUIB HamIAJOBUX 3aXOJiB € 3aCTOCYBaHHS OOMEXYBAJbHUX 3aXOJiB,
JI0 0ci0, sKi BUMHWMIIM JOMAlIHE HACHILCTBO, HependadeHe cr. 126-1 KK
Vkpainu. Bigmosimro mo cr. 91-1 KK Vkpainm oOMexyBaimbHI 3aXOIu
3aCTOCOBYIOTBCS JI0 OCi0, 3aCy/DKEHHX 3a JOMAIIHE HACHIBCTBO 1 BHKO-
HYIOTBCSI OIHOYACHO i3 MpPU3HAYCHHM IIOKapaHHsIM, HE IOB’SI3aHHM
i3 mo36aBneHHs Bomi. Kpim Toro, ocobm, skmx Oymo 3BUTBHEHO Bif
KpUMIHAJIBHOI BIMOBIZATBPHOCTI YW TOKApaHHA 3a BYMHCHE J[OMAITHE
HACHJIBCTBO MOXYTh OYTH HalpaBleHI Ha IPOXOMKEHHSA Iporpam
KPHUBIHHUKIB.

O6MexyBanbHI 3axoau, mepemdadeHi B cr. 91-1 KK VYkpainu, Buma-
raloTh MPOBEJCHHS KOMIUIEKCHHX BHUXOBHHMX Ta COIIaJbHUX 3aXO[iB, SIKi
CHPUSITUMYTh BHUIIPABICHHIO KPUBJHHKA Ta MONEPEHKEHHIO BYWHEHHIO
HOBUX KPUMIHAIBHUX IpaBoropyiieHb. CaMe Taki 3axX0Au CIpSIMOBaHI Ha
NPOTUAII0 JOMAalIHbOMY HACHJIBCTBY, IIISIXOM BIUIMBY Ha IICHUXIKY
KPUBIHHKA 1 MMOJOJIAHHIO HOTO Oa)kaHHS B MalOyTHHOMY BUYHMHSATH HACHIIb-
CTBO IOJAO PIAHHUX Ta OJNM3BKUX.. 3aCTOCYBAHHS MPOTPaMH IJIsl KPUBIHUKIB
Ta 1l BUKOHAHHS TOKJIAIa€ThCs HAa BIATIOBIAHUI opraH mpobarrii. BimqnoigHO
mo Ilopsnky po3pobnenHs Ta peamizamii  mpoOaIiifHUX — Hporpam
«YTIOBHOBa)KEHHH OpPraH 3 MUTaHb Mpo0arlii 3ade3nedye moJaHas Cyay, SKUi
MOKJaB Ha cy0’ekra mpoOaiii 0O0OB’SI30K NPOXOJKEHHsS NpoOdaiiiHoT
nporpamu, iHpopmaiii mpo 3aTBeppKEHI MpoOdarliifHi mporpamMu, BU3HAYCHI
B HHUX 3aBIaHHS, 3MICT 3aXOJiB, MOPSIOK IPOXOMKCHHS Ta OIHKY
pe3ynbTariB peanizaunii nporpamm» [2].

Sk 3a3nauae HikidopoBa T.I. «HaiiOinblie TpyAHOLIIB y 3aCTOCYBaHHI
00Me)XyBaJILHHUX 3aXO/iB BUHHMKA€E Ha erami ix BukoHaHH:. Lle mos’s3aHo 3
THM, IO 3IifICHEHHS KOHTPOJIO 3a IOBEAIHKOK 3aCyIUKCHHX, JO SKHX
3aCTOCOBAaHO  OOMeKyBambHI  3axomu  (KpiM  BiHiCBKOBOCITY:KOOBIIIB)
MOKJIAZICHO Ha YHMOBHOBakeHi opranu mpoOarii (4. 4 cr. 91-1 KK). IIpore
HOpPMATHBHO-TIPABOBUMH aKTaMH, SKi PETrJaMEHTYIOTh MiSUTbHICTh OPraHiB
mpobarii, X BiamoBimHMMH (YHKISIME HEe HafileHo. Bpaxomyrouwm me,
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JepxaBHa ycranoBa «llenTp mpoOamii» 37ificHHIa PO3’ICHEHHS CTOCOBHO
poJi yIOBHOBa)XKEHHX OpraHiB i3 NMUTaHb Mpodarii y mpoueci peamizamii
oOMexxyBaTbHUX 3axofiB Bim 16.09.2020 p. V3aradpHIOIOYH 3MICT IHX
po3’scHeHb, «LleHTp mpoGawil» NPHXOTUTH IO BUCHOBKY, IO «TOJIOBHE
3aBJIaHHS YIOBHOBaKCHWX OpPTaHIB i3 MUTaHb Mpolamii mig gac poOoTu
3 KpUBAHUKAMH — Tie 3a0e3MedeHHs peaizallii mpoOaIiifHuX mporpam, To0To
mporpaM, IO TPHU3HAYAIOTBCA 3@ PIMIEHHAM Ccyay oco0i, 3BUTBHEHIH
Bij BimOyBaHHS MOKapaHHs 3 BUNPOOyBaHHsIM» [ 1, ¢. 24-28.].

HarnsmoBa mpoOartisi XxapakTepu3yeThCsl HE JIMIIE 3MIHCHEHHAM KOH-
TPOJII0 32 BUKOHAHHSM KpUMIHAIBHUX TIOKapaHb, SIKIi He IIOB’s3aHi
3 i30Jsllie  Big CycHiIbCTBa MepeAdadyeHuXx B CYJOBOMY  DillIeHHI,
ane ¥ BUKOHAHHSAM Ta peaiizalielo npobauiiiHoi mporpamu. BiamosinHo
qo 1.7 cr. 2 3akony Ykpaiau «IIpo mpobauito» «npobauiiiHa mporpama —
nporpama, IO NpU3HA4YaeThes 3a pIMICHHAM CyAay oco0i, 3BUIbHEHiH
BiJl BimOyBaHHsS MOKapaHHA 3 BHUIPOOYBAaHHSAM, Ta Tependadac KOMILICKC
3axXO0JIiB, CIIPSIMOBAHUX HA KOPEKINIO COIabHOI MOBEMIHKH a00 ii oOKpemmx
MposiBiB, (OPMYBaHHS COIIaJbHO CHPHUATIMBHX 3MiH OCOOHMCTOCTI,
SIKI MOXKIIIBO 00’ €KTHBHO TiepeBipuTh» [4].

TunoBa mporpama A KPUBIHHKIB € KOMIDIEKCOM 3aXOIiB, CIIPSMO-
BaHUX Ha KOPEKII0 MOBENIHKM OCi0, SKi BYMHWIM JAOMAIITHE HACHIBCTBO.
Bona mepenbauac mnpoBeJEHHs JIarHOCTUKH IPUYMH HACHJIBHHUIIBKOT
MOBEIIHKHU B CiM’1, @ TAKOXK 3iHCHEHHs 1HIUBITyalIbHOI Ta TPYHOBOI poOOTH
3 kpuBAHHKaMu. OYiKyBaHHM pe3yJIbTATOM peajisailii mporpamu € ¢op-
MYBaHHS y TakKMX OCI0 3IaTHOCTI KOHTPOJIIOBATH BJACHY IOBENiHKY,
CTPUMYBATH arpeciro, 3aJ0BOJBHATH CBOI MOTPeOU HEHACHILHUIBKHIMHU
crocobamu Ta OymyBaTH MiXOCOOHCTICHI BiTHOCHHHM Ha 3acajax B3a€MO-
PO3YMIHHS i TOBarHd.

«[Ipobaris mepembavae IHAMBIMYyaTbHHH WIiAXiA IO KOXHOTO 3acCy.-
JKEHOTO, 3 YpaxyBaHHSAM HOrO OCOOMCTHX XapaKTepUCTHK, OOCTaBUH
BYMHEHHS KPUMIHAJIBHOTO IIPABOIOPYIICHHS, a TaKOX IOTEHLIaly Ui
peirrerpamii. B mpomeci HarmsmoBoi mpoOariii 3acympKeHI MPOXOAATH
npoOatiiiHi mporpamu, siki CipsIMOBaHi Ha BUPIIIEHHS TXHIX Mpo0ieM, TakKux
SK 3QJICXKHICTh, arpeCMBHA TMOBEMIHKA, HHU3bKUM pIBEHb OCBITH TOIIO.
Jlo mpobatiifHuX mporpam 3aly4aroThCsl TAKOXK COLIaNbHI CIyX0H, METUYHI
YCTAHOBH, OCBITHI 3aKJaJyl Ta IHII OpraHizamii, MO0 CHPHUAIOTH YCIIIIHIN
corianpHii aganrarii» [6, c. 30—36].

[Micns mpuitaarTs 3akoHy Ykpainn «[Ipo mpoOarniro» HamioHanbHe
3aKOHOAABCTBO MOTPEeOYBaJo OLTBII PETENEHOrO0 po3’SICHEHHS HArJsgOBOI
mpobarii Ta yMoB 11 3acTocyBaHHA. ToMy Taki po3’sSCHEHHs MIOAO 3aBAAHB,
SKi CTaBIAThCA N0 OpraHy mpoOamii Oymm mepembadeHi TwurmoBoro
mporpaMoro il KPUBAHUKIB, ska Oyina 3arBepmkeHa Hakazom Misic-
TepcTBa comianbHOi momituky Ykpaian 01 sxoBtHS 2018 poky. 3aBmaHHAMHA
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miei TumoBoi mporpamu €: «CHpUSHHS 3MiHI HACHIBHHIIBKOI IOBEIIHKA
KPHUBJHHKA; CIIPHUSHHS 3aCBOECHHIO KPHUBIHUKOM MOJENI CIMEHHOIO >KHTTS
Ha 3acajiax TeHAepHOi PIBHOCTI, B3aEMOPO3YMIHHS, B3a€EMOIIOBATH 1 IOTpH-
MaHHs NpaB yCiX YICHIB POIMHH, (GOpMyBaHHS y KPUBIHHKA KOHCTPYK-
THUBHOI MOJIEJI TIOBEIIHKM y TPHBATHUX CTOCYHKaX; CIPHSHHS OBOJIOIiHHIO
KPUBIHMKOM 3HAHHSAMH IIPO OCHOBHI HOPMH 3aKOHOJAABCTBa B cdepi
3amobiraHls Ta MPOTHAIl JOMAITHBOMY HACHIIBCTBY Ta/a00 HACHIIBCTBY 32
03HAKOIO CTaTi, a TAKOX MPO BUAM BiANOBIZATBFHOCTI 3a HOrO BYMHEHHS,;
(opMyBaHHS Y KpPHBIHHUKA BiAIMOBINATBHOTO CTAaBJIEHHS OO BJIACHOI ITOBE-
JUHKH Ta ii HACHIAKIB U1 ce0e Ta OTOUYIOUHX; CIIPUSIHHS PO3BUTKY Y KPUBJI-
HUKA €MOIIHHOrO 1HTEJIEKTY Ta CAMOCBIZIOMOCTI; PO3BUTOK HABHUOK KPHBJI-
HHUKa JI0 KOHCTPYKTHBHOTO OE3KOH(IIIKTHOTO CIUIKYBaHHs, e()eKTHBHOI Ta
HEHACHJIbHUIIBKOI KOMYHIKallii; PO3BUTOK 3[JaTHOCTI KPUBIHUKA BUSBISITH,
aHaJIi3yBaTH Ta yCBIIOMIIIOBaTH CBOI HETaTHBHI [yMKH, KOTHITHBHI QiabTpH,
TIOMHJIKH, €MOIIii, KEPYyBaTH HUMH, PO3YMITH iX HACTiIKI» [5].

[Ipobamifina mporpama 3aTBEPIKYETHCS IHIUBIAYAIEHO 1O KOXXHOTO
3aCyJDKEHOr0 1 MICTHTh NpaBWia 3IiMICHEHHS HAriisiiy Ta NPOBEICHHS
npobaniitaux 3axoxiB. I[loctanoBa Kabinery MinicTpiB Ykpainu Bix 18 ciu-
H 2017 Ne 24 «IIpo 3arBepmxenHs llopsaaky po3poGieHHsS Ta peaiizarlii
MpoOanifHIX MporpaM» diTKO 3a3Hadae, M0 CKIANAOThCs MPOEKTH Mpoba-
LifHUX TporpaM Ta iX po3pobieHHs € ¢yHKIiero MiHicTepcTBa OCTHIIT
Ykpainu. B 1iit mocraHoBi BKa3yeThes, 10 «IIPOEKT MpoOaliiiHol mporpamMu
MOBUHEH MICTHTH 3aBIaHHs, (QYHKIi, O3HaKH IJILOBOI TPYNH, Ha SKY
CIpsIMOBaHa Taka Iporpama, iHpopMamilo Mpo HAaBUYKW Ta 3HAHHS, SIKHX
MoXxe HaO0yTH cy0’ekT mpoOarii 3a pe3yabTaTaMy MPOXOKEHHS 3a3Ha4eHOT
nporpamu, pecypcH, HeoOXimHi mist ii peasizanii, 3MicT 3axo[iB, a TaKOX
MOPSIOK  TIPOXO/KCHHS TPOOamiiHOi TMporpaMu 1 OLIHKKA pPe3ybTaTiB
TIPOXOIKEHHAD» [3].

«[lo moyatky peainizamii mpoOariifHol mporpamMu Kypatop mpodamiiHol
MporpaMu 03HAMOMITIOE Cy0’€KTa Mpobarii 3 METOI0 IPorpaMu, 3HAHHAMH Ta
HaBUYKAMH, SKi BiH Moke HaOyTH 3a pe3yJbTaTaMH IIPOXOHKECHHS
nporpamu, rpagikoM peaiizauii npodauiiinoi nporpamu (g migmuc) Ta
nornepekae npo BiAMOBIIAJIBHICTh 32 HEBUKOHAHHS O0OB’SI3KIB, TOKIaje-
HUX Ha cy0’ekTa mpoOarrii cyoM. BukonanHs cy0’eKkToM mpobaiiii 3aX0/iB,
nependadeHux npoOamiiHOI MporpamMoro, Iependadae: BiIBiAyBaHHS
3aHATH BIAMOBIIHO 10 Tpadika peanizaiii mpoOaIiitHol mporpamu; HEAOMY-
IIEHHS M1/l 9ac 3aHATh BYMHKIB, IO OOPaXKaroTh JIFOACHKY T'JIHICTh 1 rpOMaji-
CbKy MOpaib, MOTrPO3, HACHIBCTBA, BiIBIAyBaHHA 3aHATh 3 O3HAKAMHU
AIIKOTOJIHOT0, HAPKOTUYHOI'O YH 1HIIOTO CIT'SIHIHHSA Ta {HIIMX BYHMHKIB, IO
YHEMOXKIIMBITIOIOTH TIPOBEACHHS 3aXOJiB, TepeadadyeHnx MpoOamiifHOo
NpOrpaMol0; BUKOHAHHS 3aBJaHb, IO HANAIOThCS KypaToOpoM IpoOawiiHOl
nporpamu abo iHmMMH (GaxiBIIMH, SIKi MOXKYTh 3allydaTHCS IO peaiizarii
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npoOamiiHUX TporpaM, y paMmKax 3axo[iB, NepeadadeHux NpodamiiHoo
mporpamoro» [5].

3aBepLIaJIbHUM €TaroM BUKOHAHHS MPOOAIifHOT MpOorpaMu € BHCHOBOK
oprany Tmpo0amii Tpo BHKOHAHHA HATJBIMOBUX 3aXONiB, sKi Oynn
3aTBEpKEHI MpoOaIliifHo0 nporpamoro. [licas MbOro CKIamaeThes akT Mpo
OIHKY pEe3yNbTaTiB BUKOHAHHS 3aXOMdiB Ta MPOXOKCHHS MpoOariitHoi
nporpamu. CreniamicT, KM BHKOHYBaB BHKOHAHHS Takol MpoOarliiftHoi
mporpamMu 3000B’s3aHUI HamaTH ycCi MaTepiand, SKi 3acBiIYYIOTH TIPO
pe3ynbTaTd TPOXOPKEHHS Takol IporpaMd Ta Hepemae ix 0 Cyay.
Y BUmaaKy MOPYIIEHHS 3aXO/iB, SIKIi 3a3HaveHi B NpoOauiiiHid mporpami
opraH npo0arii MoXe 3aCTOCYBaTH MMCbMOBE MONEPEIKEHHS B IKOMY Oy1ie
3a3HaYCHO, MI0 CYO’€KT IMOPYIIMB BHMOTH, IO MOXXE OYTH IMiJCTaBOIO
CKacyBaHHS DILIEHHS CyAy NpO 3BUIBHEHHS BiX BigOyBaHHS ITOKapaHHS
3 BUNpOOyBaHHAM. HaciinkoM Takoro ckacyBaHHSI pIilIEHHS MOXe OyTH
1 HaTpaBJIeHHS 0COOM 0 PEaTbHOTO BiOYBaHHS MPU3HAYEHOTO OKapaHHS.

OTxe, peami3alliss mporpaMu Ui KPUBIHUKIB, SKi BUMHWINA JOMAIITHE
HACUIIbCTBO, € BAXJIMBHM €IEMEHTOM HarsaoBol mpodauii Ta OXHHM
i3 KIFOYOBUX IHCTPYMEHTIB 3amo0iraHHs MOBTOPHHUM IPaBOIIOPYIICHHSM.
Bona moenHye KOHTpONBHI Ta KOpEKIiHI 3aX0Ad, CHOpPSMOBaHI Ha 3MiHY
MOBEIiHKK 0CcoOM, (OPMYBaHHSA BiATIOBIAAIHHOTO CTAaBIEHHS IO BIIACHHUX
I 1 pO3BUTOK HABUYOK HEHACHIBHHIIBKOI KOMyHikaiii. BogHouac
MPaKTHKa 3aCTOCYBaHHS TaKUX MNPOTpaM BHSBISIE HU3KY OpraHizaliiHo-
MPaBOBUX TPpOOJieM, 30KpeMa HEJOCTaTHIO HOPMATHUBHY BH3HAYEHICTh
MOBHOBa)XKEHb OpTraHiB mpoOamii Ha erami BHKOHAHHS OOMEXYBaJbHHX
3axoniB. He3Bakaroun Ha 11e, BOPOBAKEHHS THIIOBHX IPOTpaM JUIs KPUBJI-
HUKIB, IHAWBITyaJdbHUH WIiAXI Ta MDKBIIOMYa B3a€EMOJIS CTBOPIOIOTH
MepeayMOBH U1 e(pEeKTHBHOI pecoliani3amii MpaBONOPYIIHUKIB i IiABH-
IICHHS PIBHA 3aXHCTY 0Ci0, SKi MOCTPAXKTAIH BiJ] TOMAITHHOTO HACHIIECTBA.
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ABIBHICTD AIBOKATYPHA B COEPI COUIAJIBHOI'O
CyITPOBOAY BIMCBKOBOCJIYKBOBIIIB

Kanens Onexcanap OJiekcaHAPOBUY
acnipaum 1 Kypcy acnipanmypu Kageopu aoMiHICMmpamusHo2o npasa
ma aoMiHicmpamusHoi diaibHoCmi
Hayionanvrozo 1opuduunozo ynigepcumemy
imeni HApocnasa Myopozo
M. Xapxis, Ykpaina

[HCTUTYT IMBITEHO-BIHCHKOBHUX BIIHOCHH B CHCTEMi BIHCHKOBOTO IIpaBa
00’eHy€e 3yCWIUIsl U 3aXHCTy TpaB BiichkoBHX. KirouoBuM B 1bOMY
CTaJIO MiANUCAaHHSI MeMOpaHAyMy Ipo cmiBopairo 25.03.2026 mix Hario-
HAJTBHOIO acolialfiero aaBokaTiB Ykpaiau (mam — HAAYVY) ta BilicbkoBuM
OMOyICMEHOM.

Sk 3a3HaYArOTH B 3ac00ax MacoBoi iH(QopMaIlii, HOro MeTa — PO3MUPHUTH
JIOCTYTI BIICEKOBOCITYXOOBIIIB, pe3epBicTiB 1 JOOPOBOIBIIB 0 mpodeciitHOoi
npaBHAYOI moromord [1, €. 1-2].

MeMopaHayM nependadae KOOPIAUHAIIO il CTOPIH y MUTAHHAX JOCTY-
My 70 TpaBHUYOI JOMOMOTH, HaJaHHS NpaBoBOi iH(pOpMAaIil Ta KOHCYJb-
Talliid, a TaKoX pearyBaHHsS Ha CKapru LIOJO MOPYIIEHHS MpaB ocio,
AKi TOTpeOyIOTh TpaBoBOro 3axucTy. Okpemuil HampsM —criBmpai
CTOCYETBHCSI BUSIBJICHHSI Ta y3arajJlbHEHHS CHUCTEMHHUX Ipo0ieM, IO Iepe-
IIKO/DKAIOTh OTPUMAHHIO TaKol JOIOMOTH, 13 IOAAJIBIIOI ITirOTOBKOIO
NPOMO3ULIA NIONO BIOCKOHAJICHHS 3aKOHOJABCTBA 1 IPABO3aCTOCOBHOI
npaktuku [1, €. 1-2].

CTOpOHM TOMOBHIJIHCS TOTYBAaTH CIIUTbHI aHAJIITUYHI T4 KOHCYJIBTaTHUBHI
MaTepiaiy, MPOBOAUTH CeMiHapH, TPEHIHTH, KPYTJi CTOJH, BeOiHApH 1 KOH-
CyImbTalifHI 3yCTpidi, a TaKOX pO3POOIATH METOAWYHI PEeKOMEHAAIii,

373



NpakTH4YHI Marepiand Ta OpieHTOBHI anroputMu fi. IlepenbaueHo
i/IBUIIEHHS TPOQeCciiiHOI CIIPOMOXKHOCTI aJBOKATIB Y CIpaBax, IT0B’I3aHUX
i3 3aXHCTOM IpaB BIifCHKOBHX, Ha SKMX HOIIUPIOETHCS Iisi MPO(IIBHOTO
3aKOHY 332 YMOB JOTPHUMAHHS NPHHLMIIB HE3AJISKHOCTI alBOKATa, BUTBHOIO
BHOOpPY 3aXWCHUKA, KOH(DINCHIIHHOCTI, MOTPHMAHHS aJBOKATCHKOI TaeM-
HHUIII Ta HeJonyIieHHs KouduiikTy iHrepecis [1, €. 1-2].

B 1mpoMy KOHTEKCTI XOTiB O MiAKPECIHUTH 3HAYEHHS CHCTEMH aIBO-
KaTypH B AiSUTBHOCTI IIOJO 3aXHCTY IpPaB BiCEKOBOCTYKOOBIIIB Ta WICHIB
iX ciMel, OCKINBKH [a€ MOXIIMBICTh BYACHO pearyBaTd Ha MpodiemMu
3 IKUMH CTHKAIOThCS 3a3Ha4YCHA BHIIIE KaTeropis.

BaxnmBoro CkIagoBOIO € JIOHECeHHs iHopMalii mpo mpodieMaTky
JI0O OpraHiB BIIICEKOBOTO YIpaBIiHHA, a TOMY KIIOYOBUM B CHCTEMI
komyHikanii Mk HAAY, BilicbkoBuM oMOyIMEHOM Ta BiCHKOBUM
KoMaHayBaHHsIM cTtae came CiyxOnm cynpoBomy, sIKi MaroTh MHiATH SIK
caMOCTIHHAN Timpo3ain cucteMu MiHicTepcTBa 000pOHH, a B TIOJATBIIOMY
i Cun obGopoHm VYkpaiHH, 30KpeMa B THTAaHHIX KOHCYIBTAMid IIOAO
OTPUMaHHS TPOLIOBOTO 3a0E3MEeUeHHs, OJHOPAa30BHX TI'POIIOBUX JOMOMOT,
MTBT 7S y9acHUKIB OoroBux mii (YBJ]) Ta wieHiB iXHIX poauH, a TaKOX
0(OpMIICHHS TOKYMEHTIB, NOJAHHS aJBOKATCHKUX 3aIUTIB IJIs OTPUMAHHS
JTOBIJIOK TIPO OOCTaBUHU TPaBMH, PANIOPTIB HA BiAIYCTKY a00 3BITEHEHHS.

Jlireparypa:

1. 3axucr mnpaB BilicekoBux: HAAY Ta BilicbkoBuii omOyncMan
ysrogmnu  B3aemogiro. URL: https://unba.org.ua/news/11517-zahist-prav
(nara 3BepHenHs 13.04.2026);

2. Kanmeup O. O. Ponp cmyxOu cynpoBoay SIK CKJIaJOBOi YacTHHH
COIIaTBHOTO 3aXWCTy BIHCHKOBOCIY)KOOIIB Ta WICHIB iX ciMel. Vkpaina
Cb0200HI | 3a8mpa: npaeosi mpancgopmayii na winaxy do €C : marepianu
IV BceykpaiHCBKOI  HAayKOBO-TIPAKTHYHOI  CTYJCHTCHKO-aCIipaHTCHKOI
HaykoBoi koHpepeHmii (12 rpymms 2025 p. JIsBiBChKMI HaIliOHAJIBHUN
yHiBepcTuTeT iMmeni IBana ®panka. HOpunmunuit daxynsrer M. JIBBIB,
VYkpaina). JIsBig, 2025. C. 22-24.
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CKACYBAHHS 3AXO/IB 3ABE3IIEYEHHSA
AIMIHICTPATHBHOI'O ITIO30BY TA IIEPEIJISIJ] YXBAJIN
PO iX 3ACTOCYBAHHSI: TIPOBJIEMHU PO3SMEKYBAHHS

Hdyxa Biraniii Bonognumuposuy
acnipanm kageopu npasa
IIpusammnozo U020 HABYANLHO2O 3aKNAOY
«Yuisepcumem cyuacnux snamnvy,

M. Kuis, Yxpaina
ORCID ID: 0009-0004-2710-144X

[IpaBo Ha 3BepHEHHs i3 KIONMOTAaHHAM TIpO 3a0e3MeyYeHHs aMiHi-
CTPaTUBHOTO T030BY, aHAJIOTIYHO JIO PETYJIOBAaHH:I, IepeadaueHoro more-
penuboto penakniero KAC VYkpaiHu, HaleXHUTh Cydy Ta IO3MBAveBi
(a. 1 cr. 150 KAC Vkpainn) [1]. OgHOYacHO 3 NpUHHATTAM MOCTaHOBH abo
micas 11 yXBaJieHHS CyA BIPaBi MOCTAaHOBUTH YXBaly IIPO CKacyBaHHS
3aCTOCOBAHMX 3aXOMiB 3a0e3MeYeHHs M030BY YW 3MIHCHHUTH 3aMiHy OIIHOTO
cnocoOy 3abe3nedeHHs iHmMUM. [lopsAok BiAMIKOIyBaHHA 30WTKIB, 3aIlo-
MiSHUX YHACTINOK 3a0e3MeYeHHS aaMiHICTPaTHBHOTO II030BY, BH3HAYEHO
cT. 158 KAC Ykpainu [1] Ta 3aCTOCOBY€ETBCS Y BUIIaIKaX CKaCyBaHHSA CYIOM
3axo/iB 3a0e3MedYeHHs] aIMIHICTPATUBHOTO T030BY, HaOpaHHS YHWHHOCTI
pIILICHHSM PO BiJIMOBY B 3aJI0BOJICHHI 1T030BY 200 IIOCTAHOBJICHHSI YXBaJId
PO 3aKPHUTTSI MPOBAPKEHHS Y CIIPaBi.

3abe3nedyeHHst 1M030By MOKE 3aCTOCOBYBATHCS SIK /10 MOMEHTY HOro
npexa'sBIeHHs, Tak 1 Ha Oyab-SKOMY eTami pO3Iisiiy CHpaBH 3a yYMOBH,
10 HEBXKUTTSI BiIOBITHUX 3aXO/iB 3/1aTHE iCTOTHO YCKJIAIHUTH YU 3pPOOHUTH
HEMOXJIMBUM BHKOHAHHS CYJOBOTO DillleHHs a0o 3a0e3rneveHHs e(eKTUB-
HOTO 3aXHCTy YH IOHOBJICHHS IMOPYIICHMX ab0 OCHOPIOBAHUX IIPaB Yd
iHTepeciB Mo3MBava, I 3aXUCTY SKUX BIH YK€ 3BepHYBCS a00 Mae Hamip
3BEPHYTHUCS N0 CyAy; a0 KOIM HasBHI OYEBHAHI O3HAKH MPOTHIIPABHOCTI
pimenHs, aii um Oe3isuTbHOCTI Cy0'eKTa BIagHUX IOBHOBAXKEHH Ta IIOPY-
IIEHHS] TaKUM PIlICHHSM, Ai€l0 a0 Oe3isIbHICTIO TpaB, cBOOOJ YW iHTe-
peciB oco0w, sika 3BepHyJIacs J10 CyaIy.

PimieHHs 100 3aCTOCYBaHHs 3a0e3MeYyBalbHOTO 3aX0dy MOXKe OyTH
OCKapyKeHe 10 Cy/y BHIIOI iHCTaHIil. BogHOYac NpUHIMIIOBE 3HAYEHHS Ma€
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Ta 00CTaBHMHA, IO MPEAMETOM TAaKOTO OCKAP)KEHHS! BUCTYIIAE caMe yXBasa
npo 3abe3nedeHHst 1Mo30By. IlomaHHs amemnsmiiHOI CKapru, BHUMOTH SKOT
Oe3rnocepeIHFO CHPSIMOBaHI Ha CKACyBaHHS 3aXOMiB 3a0€3IEe4YeHHs M030BY,
€ TpolecyaqbHO HenomycTuMuM. CKacyBaHHS yXBaIM Ipo 3a0e3nedeHHs
MI030BY Ta CKAaCyBaHHS CaMHX 3aXOiB 3a0€3IEUCHHS I030BY € Pi3HHMH 3a
MIPAaBOBOIO TPHPOIOI0 MPOLECYaJbHUMH [TisIMH. B OCTaHHBOMY BHIAAKY
pillcHHA TpuiiMae CyA, SKUA TIOCTAaHOBUB YXBaJly IIPO 3aCTOCYBaHHS
BiNOBiTHOTO 320€3MeTyBaIBHOTO 3aX0Y, SIKIIO MOTpeda y Horo mogambIin
peamizamii mpunMHUIACA. 32 CBOEIO CYTHICTIO II€ 3aCBiAYy€e AOCSITHEHHS
MPOIECYaIbHOI METH PEryJIIOBaHHS MyOJiYHO-NIPABOBUX BIMHOCHH 1 Bif-
moBimHO periaMmeHTyeTbes cT.cT. 150, 151 KAC VYkpainu [1]. Haromicth
MOXIIUBICT OCKap)KeHHSI yXBaJM NpO 3a0e3NeyYeHHS MO30BY CTaHOBUTHh
npolecyalibHe MpaBoO BiANOBigaya, peamisallis sSKoro repeadadae ii mepe-
DI CyJIOM BUINOI IHCTAHI1, O BCTAaHOBIIOETHCS CT. 157 KAC VYkpainu
[1]. Bokpema, y crpai Ne 400/3426/19 mocranoBoto II'storo anemnsmiitHOTO
aaMiHicTpaTUBHOTO cyny Binm 18 rpymas 2019 poxky BCTaHOBJIECHO, IO
MOJ[aHa amNeJITHTOM 3asBa MPO CKAaCyBaHHS 3aXOJiB 3a0€3MeUeHHS I030BY
(hakTHyHO BimoOpakaysa Ooro He3roay 3 iX 3aCTOCYBaHHSAM, OIHAK Taka
HE3roJla HE CTAaHOBUTHh HAJICKHOTO OOIPYHTYBAaHHS JUIi 3aCTOCYBaHHS
ct. 157 KAC VYkpaimm [2]. ¥V cmpaBi Ne 0340/1401/18: pimenasm
BonuHCcbKOTO OKpy>XHOTO aaMiHicTpatiuBHoro cyay Bix 01 mucromana 2018
POKY B 3aJ0BOJICHHI II030BY TaKoX OYJI0 BimMoBIieHO [3]; HA 1€ pIllICHHS
Ta Ha TMOCTAaHOBY II'sTOro amenmsAIiifHOro amMIiHICTPaTUBHOTO CYIY
Big 20 mororo 2019 poky, sIKOIO pillleHHsI Cy Iy HepIuoi iHCTaHMIi 3aInIIeHO
6e3 3miH [4], Oyno momaHO KacauiliHy CKapry, NpHHHSITY IO PO3TIISy
yxBayioro KacamiiiHoro ajaMiHiCTpaTHBHOTO Cyny y ckiaai BepxoBHoro
Cyny Bix 29 6epe3ns 2019 poky [5], mo, ogHaK, HE yCyBa€ MOXKIHBOCTI
MOBTOPHOTO iHIMIIOBAHHS PO3IJISAY 3asBU PO 3a0€3MEeUEeHHS IT030BY.

Takum guHOM, 3a0e3MedeHHS aaMIHICTPAaTUBHOTO TO30BY JOILIBHO
PO3TILIATH K OCOOJNMBHUH CIIEIiaIbHUM CIIOCi0 3aXHCTY IpaB Ta iHTEpeciB
ocobu. Crenuixa HOro 3acTOCYBaHHA IONSATAE B TOMY, IO iHINiIOBaHHS
BIJIMIOBITHUX 3aXOJiB MOXE OyTH OOYMOBJICHE 5K MPOIIECYaJbHUM iHTEpe-
COM TI03MBaya, Tak 1 BJIIACHOIO IHIIIATUBOIO CyAy; MoTpeda y 3abe3neyeHHi
aJIMIHICTPaTHBHOTO TI030BY 3/laTHAa BHMHHUKHYTH SIK Ha Oyab-sikid cranil
CYJZIOBOTO ITIPOB/KEHHSI, TaK 1 Ha eTami 3BEPHEHHs 13 MO30BHOIO 3asBOIO;
3aCTOCYBaHHS TaKWX 3aXOJiB Iependadae iCHyBaHHS CIICI[IaIbHO BH3HA-
yeHuX minctaB. J[o pi3HOBUAIB 3a0€3MEUYCHHS aaMIHICTPATUBHOI'O IMO30BY
HaJIeXKaTh TaKi MPOLECYaNbHi Mii: 1) 3ynuHeHHs nii iHOUBIAyaTbHOTO aKTa
200 HOPMATHBHO-TIPABOBOTO aKTa; 2) 3a00pOHA BiNMOBiIa4y BUMHSATH ITIEBHI
nii; 3) 3abopoHa iHMAM 0co0aM BYHHATH Mii, MO CTOCYIOTHCS IpeaMeTa
cniopy; 4) 3yIMHEHHs CTATHEHHS Ha IiJCTaBi BUKOHABUOTO TOKyMeHTa abo
IHIIOTO JIOKYMEHTa, 3a SKHM CTSATHEHHS 3MIHCHIOEThCA y Oe3cIipHOMY
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nopsiaky [1]. BaknuBe npakTuyHe 3HAUCHHS Yy MeEXaHI3MI peamizamil
3a0e3nevyBajJbHUX 3aX0/[IB Ma€ BUKOHAHHS yXBaJM ITPO 3a0e3IeYeHHs aaMi-
HICTPaTHUBHOT'O II030BY, SIKE HOBHHHO 3IIHCHIOBATHCS HETraifHO BiAIOBIJTHO
JI0 TIOPSIIKY, Mepen0adeHoro Uil BAKOHAHHS CYJOBHX pillleHb. Pa3oM i3 Tum
OKpeMi MpaKTHKU 3BEPTAIOTh yBary Ha BIJCYTHICTh Y 3aKOHOIABCTBi, IO
pernaMeHTye BUKOHABYE MPOBAIKCHHS, CIIEiaJbHOTO MOPSAKY BUKOHAHHS
yXBaJ IOAO 3yIMHHEHHS il HOpPMAaTHBHO-TIPABOBUX AKTIB, IO MOSCHIOETHCS
THM, HaroJomyloTh BOHH, III0 HOPMAaTHUBHO-IIPABOBHI aKT HE Mae IIepco-
Hi(IKOBAaHOTO XapakTepy, pO3paxOBaHWII Ha HEOIHOPA30BE 3aCTOCYBAHHS,
a KoJIO CyO'eKTiB, Ha SIKMX HOIIMPIOETHCS HOTO Iisi, MOXKE OYTH 3HAYHHM.
BignoBigHO, MiChas IOCTAHOBJICHHS YXBaJd PO 3YIMUHEHHS il TaKOro
HOPMaTHBHO-TIPABOBOT'O aKTa OKpeMi Cy0'eKTH MOXXYTh He MaTH iH(popmarii
PO IPHUMUHEHHS HOro Aii Ta MpojoBKyBaTH BUKOHYBaTH BCTAHOBIICHI HUM
npunucy. Came TOMy 3aciyroBy€ Ha IATPUMKY MO3HUILS IIONO HEO0-
X1THOCTI HOPMAaTHBHOTO 3aKpPIMJICHHS OCOOJIMBOTO MEXaHi3My BHKOHAHHS
3a3Ha4eHHX yxBal [6]. 3 orisimy Ha BHKJIAJCHE 3alPOBAPKCHHS TaKOT'O
3aco0y 3a0e3meveHHs aIMIHICTPAaTHBHOTO TI030BY, SK 3yNHWHCHHS [ii
HOPMAaTHBHO-TIPABOBOT0 aKTy, BHIAAETHCS HENOLUIBHUM, IO MHOSCHIOETHCS
HOro BHHATKOBO BAXJIMBHUM COLUQJbHMM 3HAYCHHSIM SK pEryJsaTopa
CYCIIUTHHUX TTPABOBITHOCHH.

Jlireparypa:
1. Koznekc anMiHICTpaTUBHOTO CyAOYMHCTBA YKpaiHu: 3akoH YKpaiHu
Ne 2747-IV  Big 06.07.2005 poky. URL: https://zakon.rada.gov.ua/
laws/show/2747-15#Text
2. TlocranoBa II'sToro amensAmiiHOTO AaIMIHICTPATHBHOTO  CyIy
Bix 18 7rpymus 2019 poky y cmpai Ne 400/3426/19. URL:
https://reyestr.court.gov.ua/Review/86424981
3. Pimenns BoJMHCHEKOTO OKPYXKHOTO aIMiHICTPaTUBHOTO CyIy
Bim 0l osmcromama 2018 'y cmpaBi Ne 0340/1401/18. URL:
https://reyestr.court.gov.ua/Review/77744730
4. TlocranoBa II'siToro amensmiiHOrO — AJAMIHICTPATHBHOTO  CYIy
Bix 20 motoro 2019 poky y copasi Ne 0340/1401/18. URL:
https://reyestr.court.gov.ua/Review/80197759
5. VYxBana KacamiifHoro agmiHicTpaTHBHOTO Cyay y ckiaai BepxoBHoro
Cyny Bim 29 Oepesns 2019 poky y cmpai Ne0340/1401/18. URL:
https://reyestr.court.gov.ua/Review/80805461
6. Henucos lO., ITamenko O. IlpoGnemMHi NMHUTaHHS BUKOHAHHS YXBal
npo 3abe3nedeHHs mo30By. FOpuouunui paonux. 2006. Ne 5 (31). C. 66-67.
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AKTYAJIBHI TIPOBJIEMHU AAMIHICTPATUBHO-IIPABOBOI'O
3ABE3INEYEHHS 3AXUCTY IPAB IHTEJIEKTYAJIBHOI
BJACHOCTI B YMOBAX IIU®POBI3AIIIL

3Bonenko SIpociaas OnexkcaHapoBHY
Mmazicmp npasa

Ha mexaHi3Mu CTBOpEHHS, BAKOPUCTAHHSI Ta MOLIMPEHHS 00 €KTIB MpaBa
IHTEJIEKTYaIbHOI BJIACHOCTI ICTOTHO BIUIMBAaE IUQPOBI3allis CyCHUTBHUX
BimHOCHH. Po3BuTOK Mepexi I[HTepHeT, coLialbHHX Mepex, HH(POBHX
wiaTGopM, eJeKTPOHHOI KOMEpIlii, XMapHHX TEXHOJOTiH Ta IITY4YHOTO
IHTEJIEKTY CTBOPIOE HOBI MOXIIMBOCTI JUIS peajti3amii npaB iHTeNeKTyalIbHOT
BJIACHOCTI, & TAKOXK CIIPHSIE TIOSIBi HOBHX CITOCOOIB iX MOPYIICHHS.

[TndpoBi NopymeHHs XapaKTepH3YIOThCSI BHCOKOIO MIBHJIKICTIO MOMIN-
peHHs iH(OpMaIIii, MOXIHBICTIO i 6araTopa3zoBOT0 KOIiIOBAHHS, aHOHIM-
HICTIO KOPHCTYBadiB, TPAHCKOPAOHHUM XapaKTEpOM Ta CKJIAIHICTIO BCTa-
HOBJICHHSI OCOOHM TPaBOMOPYIIHUKA, HAa BIAMIHY Bil TpaguIlifHUX MpaBo-
MOpYIIeHb y cdepi IHTeNeKTyanbHOi BIACHOCTI. Y 3B’S3Ky 3 IIUM 0CO0-
JMBOTO 3HAuYeHHs HaOyBa€ BIOCKOHAJEHHS aJMiHICTPaTHBHO-NPABOBUX
3ac00iB JepP)KaBHOTO 3a0E3ICUCHHS 3aXUCTY TMpaB IHTEIEKTYaabHOI Biac-
HOCTI.

Ha namry nymky, anMiHicTpaTHBHO-TIpaBOBE 3a0€3II€UEeHHS 3aXHUCTy IIpaB
IHTEJIEKTYabHOI BJIACHOCTI JOUIJIBHO PO3INISAATH SIK CUCTEMY IPaBOBHX,
OpraHi3alifHUX, MPOIEIYPHUX Ta IHPOPMAIIHHUX 3aXOIiB, IO 3IIHCHIO-
IOTBCSL OpraHaMHU ITyONIYHOI aiMiHICTpalii Ta IHIIUMH YIIOBHOBAXCHUMH
Cy0’€KTaMH 3 METOIO NIONEePEHKEHHS, BISBICHHS Ta IPUIMHEHHS TOPYIIEHb
MpaB Ha 00’ €KTH iHTENEKTYaIbHOI BIIACHOCTI.

B VkpaiHi mpaBoBy OCHOBY TaKOTO MEXaHi3My CTaHOBIISITH, 30KpeMa,
3akoH Ykpainu «I[Ipo aBTOpCchKe mpaBo i CyMiXKHI mpaBay, 3aKOH YKpaiHu
«IIpo agmiHicTpaTuBHY Tpouenypy», Kogeke Ykpainu npo aamiHicTpaTHBHI
MpaBoOIOpYIIeHHsl, MUTHHUI KoZieKC YKpaiHH Ta crieniajbHe 3aKOHOAaBCTBO
y cthepi mpomucIoBoi BiacHocTi [1-5].

BBaxxaemo, 110 BaXXJIMBUM KPOKOM B HalpsIMKY MOZEpHI3allii paBoBOTro
peryJroBaHHs CTajo HMpUHHATTA 3akoHy Ykpainu «IIpo aBTOpchke mpaBo
i cymikHi npaBa» Big 01 rpymas 2022 poky Ne 2811-IX. 3akoH BpaxoBye
0co0mmBoOCTI IM(POBOTO CEPesIOBUINA, 30KpEMa BUKOPHCTaHHS LU(POBOTO
KOHTEHTY, (YHKIIOHYBaHHS BeO-CalTIiB Ta [iSUTBHICTH ITOCTAYallbHUKIB
MOCIIYT XOCTUHTY [1].
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Bonnowac cydacHa mudpoBa TpaHcdopmaris IpOTSATOM OCTaHHIX POKIB
3yMOBIIIOE BUHUKHEHHS HHM3KH NPOOJEeM, SIKi HE MOXYTb OYTH ITOBHICTIO
BUpINIEH] TPaAUIITHUMH aIMiHICTPATHBHO-TIPAaBOBUMH 3aCO0aMH.

TakuMm 9uHOM, TEpIIOKD TPoOIeMOr0 € ieHTHdikalis mpaBomopym-
HUKa B uudpoBoMy cepernoBuili. He3akoHHE BHKOPHCTAaHHS TBOPIB,
dotorpadiii, BimeomarepialiB, MporpaMHOro 3ade3mnedeHHs ab0 TOProBeb-
HUX MapoOK MOXX€ 3IIMCHIOBATHCS 3 BUKOPHUCTAHHSAM AaHOHIMHUX aKayHTIB,
VPN-cepBiciB, iHO3eMHHX CepBEpiB Ta IHIINX TEXHOJOTIYHUX 3aco0iB.
A y pe3ynbpTaTi BCTAaHOBJICHHS (PaKTHIHOTO MOPYIIHHUKA MOTPiOHA B3aEMOIS
3 aaMiHicTpaTopamu LU(POBUX IUIATGOpM, MpoBaijepaMH Ta IHIIUMHU
cy0’exTamu iH(popMaliitHol iHppacTpyKTypH [6].

Jpyra npoOiieMa — TPAaHCKOPAOHHHUI XapakTep Hu(poBUX NMPaBONoO-
pyumieHb. 3po3yMiJio, IO 0co0a, sIKa HE3aKOHHO BHKOPUCTOBYE 00 €KT
IHTEJIEKTyabHOI BIAaCHOCTI, MOXe nepeOyBaTH B ONHIN Jep)kaBi, cepsep —
B iHIIIHA, a cama mudpoBa miarpopma — OyTH 3apEECTPOBAHOIO y TPETid
1 TOMy BHHUKAIOTh NMUTAHHS IOPUCIMKIIi], 3aCTOCOBHOTO MpaBa, OTPUMAaHHSI
JIOKa3iB Ta BUKOHAHHS PillICHb KOMIETEHTHUX OPTaHiB.

Tperboro mpoOIEMOI0 € ONEPaTHBHICTbL [epP:KABHOr0 pearyBaHHs.
Tpagumiiai  agMIHICTPAaTHUBHI TPOLEAYPH IependadaroTh IIOCHTiJOBHE
3MIACHEHHS TPOLECYalTbHUX dild, M0 HE 3aBKIW BiANOBiae MIBHIKOCTI
nompeHHss uugposoi iHpopmanii. Iudpouit koHTEeHT MOXKEe OyTH
MOUIMPEHUH cepesi 3HaYHOI KUIBKOCTI KOPHUCTYBAuiB HPOTATOM JEKLUIBKOX
XBHJIMH 200 TOJIMH.

VY 3B’s13Ky 3 IMM HEOOXiTHUM € IOJaJIbIlle BIPOBAXKEHHS EJIEKTPOHHHUX
aJIMIHICTPaTHBHUX HpoLEAyp Y cdepi 3axXHCTy IHTENEeKTyalbHOi BIaCHOCTI.
30KkpemMa, JOLITBHUM € CTBOPEHHS €IMHOTO EJIEKTPOHHOTO MeXaHi3My
MOJIaHHS MOBIIOMJICHb TIPO IMOPYIICHHS IIpaB, aBTOMAaTH30BaHOI (ikcarii
yacy 3BEpHEHHS, 3aBaHTAXEHHS NH(PPOBHX J[OKa3iB Ta BiICTE)KCHHSA
Pe3yIBTATIB PO3TIIAY BiAIOBITHOTO 3BEPHCHHSI.

YeTBepTOI0 MPOOIEMOIO € I0Ka3yBaHHSA LHU(PPOBHX MPABONOPYIIEHb.
Hanpuknan, 3BH4aifHUN CKPUHIIOT BEO-CTOPIHKH HE 3aBXKIU O3BOJISE
JIOCTOBIPHO BCTAHOBUTH Yac PO3MIIICHHs iH(oOpMaIllii, mxepeno ii moxoj-
XKeHHs Ta (akT nmojanbmoi 3MiHM ab0 BHIAJCHHS KOHTEHTY. BaxkiauBum
MEepPCIIEKTUBHAM HAIpsIMOM, ace » TaKd, Ha Hally JIYMKY, € HOpMaTHBHE
BU3HA4YCHHS cTaHnapTiB (ikcamii nudpoBux nokaszis, Bkimovatoun URL-
azpecy, Aaty i yac ¢dikcauii, TEXHIYHI XapaKTEpUCTUKH (ailiry Ta iHII JaHi,
HEOOXiTHI [T MIATBEPIKCHHS Or0 aBTEHTHYHOCTI.

[T’siTa mpobieMa — BU3HAYEHHS POJIi Ta BigmoBigaabHOCTI HudppoBUx
nocepeqHuKiB. IlopymeHHsS mpaBa IHTENEKTyalbHOI BIIACHOCTI MOXKeE
BiIOyBaTHCS 3a YYacTIO KOpHCTyBada ITUPPOBOi IMmIatGopMu, XOCTHHT-
mpoBaiinepa, aaMiHiCTpaTopa BeO-caiiTy, MapkeTmuieiicy abo iHIIOTO
iHpopmariifHOro mocepenHuKa. 3akoH Ykpainu «IIpo aBTOpchKe mpaBo
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1 CyMIXHI ITpaBa» B)KE BCTAHOBIIIOE OKPEMI MpaBIJia MO0 BiIOBITAIEHOCTI
MOCTa4YaJbHUKIB TOCHyr XocTuHry [1]. 3po3ymino, mo mnomaibUIui
PO3BHUTOK MHU(POBUX MIaTHOPM MOTPeOy€e OLIBII TIHOOKOTO KOMIUIEKCHOTO
BPEryJIFOBaHHS MPOLEAYp MOBIIOMIICHHS NPO MOPYILCHHS, pearyBaHHsS Ha
TaKi MOBIIOMJICHHS Ta MOXKJIMBOCTI OCKapyKEHHs OJIOKYBaHHS KOHTEHTY.

BaxnmBe 3HaueHHS Ui PO3BUTKY YKpPAiHCHKOTO 3aKOHOIABCTBA MAa€
nocsin €sporneiicbkoro Corosy. Jupektusa 2004/48/€C (I'maa 9 Pozmimy
IV VYroam mpo acomiamiro Mix Ykpainoro Ta €C MOBHICTIO HpHUCBSYEHA
iHTeneKkTyanpHii BmacHocti. Ilimposmin 3 1iei rmaBm (crarti 230-252)
JAOCJIBHO BIITBOpPIOE KJIIOYOBI BHMOIM Ta cTaHAapTu JlMpeKTUBHM
2004/48/€C, 3000B's13yroun YKpainy 3a0e3nednTr eQeKTHBHI, POIOPIiiHI
Ta CTPHUMYBallbHI 3aXOJH 3aXHCTy) OpIEHTYe JepKaBH Ha CTBOPCHHS
e(peKTUBHUX, MIPOTIOPLIHHUX Ta CTPUMYBAJIbHUX 3aC00IB 3a0e3MeUeHHs paB
iHTenekTyanbHoi BiacHocti [7]. dupekruBa €C 2019/790, y cBoro yepry,
NPUIiNIsEe 3HAYHY yBary BHKOPHCTaHHIO aBTOPCBKOTO KOHTEHTY B LH(PO-
BOMY CEpPEIOBHIII Ta JisTEHOCTI OHJIAH-CEPBICiB.

OKpeMuil BUKIMK CTAHOBUTH BHKOPHCTAHHSI LITYYHOIO iHTEJIEKTY.
I'enepaTuBHI cUCTeMH 3[aTHI CTBOPIOBATH TEKCTH, 300paXCHHS, MY3HUKY Ta
BiJIcO, BUKOPUCTOBYIOUYH 3HaYHI MacuBHU AaHuX. Lle mopomxye HOBI MUTaHHS
OO0 TPAaBOMIPHOCTI BHKOPWCTAHHSA TBOPIB Ui HaBYAHHS MOJEINEH,
BU3HAUYECHHS [IPABOBOI'O CTaTyCy Pe3yJbTaTiB POOOTH MITYYHOTO IHTENEKTY
Ta BCTAHOBJEHHS (haKTy HENMPaBOMIPHOTO 3amo3udeHHs. Tomy aamiHi-
CTPaTUBHO-TIPABOBE PETYIIIOBAHHS y Iii cdepi Mae MOCTYNOBO MEPEXOUTH
BiJl pearyBaHHs BUKJIIOYHO Ha B)X€ BUMHEHI NOPYIIEHHS JI0 NPEBEHTHBHOTO
peryroBaHHs H(PPOBUX TEXHOJOTIH.

[lepcieKTUBHMM HampsiMOM € TaKOX 3acCTOCYBaHHS TEXHOJOTIi
blockchain mns dikcarnii indopmarii 111010 CTBOPEHHSI Ta BUKOPHCTAHHS
mudppoBux 06’ektiB. Blockchain He MoXe aBTOMATHYHO MiATBEPIKYBAaTH
HaJIOKHICTh IIpaBa IHTENIEKTYalbHOI BIACHOCTI, IPOTEe HOrO BHKOPHCTAHHS
MOTEHIIHO JJO3BOJISIE CTBOPIOBATH HE3MIHHHH II(PPOBHUN 3aMHC PO IEBHY
MO0 Ta Yac 1i 3aiiicuenns [8, c.184].

OTKe, BIOCKOHAJCHHS aJAMIHICTPaTHBHO-NIPABOBOrO 3a0e3NeyeHHs
3aXHMCTy TpaB IHTEJEKTyalbHOI BJIACHOCTI B yMoBax IM(poBizauii Mae
3IHCHIOBATHCS 32 TAKMMHU OCHOBHUMH HaIlpsSIMaMHu:

1) cTBOpeHHs €QMHOI CHCTEMH EJEKTPOHHOI B3aeMOIIl MiX KOMIIe-
TEHTHUMHU JIeP>KaBHUMHU OpraHaMH;

2)  yIOCKOHANCHHS MEXaHi3MiB B3a€MOIIl AepKaBHUX OPraHiB i3 HUd-
poBHMH TIaTHOPMAMH Ta XOCTHHI-TIPOBaiiepaMHu;

3) uudposizaiis aaMiHICTpATHBHUX Mpoueayp y cdepi iHTeneKTy-
AIIBHOT BIIACHOCTI;

4)  ¢opmyBaHHs yHiDIiKOBaHHX CTaHAApTiB (ikcarmii Ta OIiHIOBAHHS
IUPPOBUX JTOKA3iB;
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5)  PpO3BUTOK aBTOMATH30BAHOT'O MOHITOPHHIY Mepexi [HTepHeT 1010
BUSIBJICHHS TIOPYIIICHB NPaB IHTEIEKTYaIbHOI BIIACHOCTI;

6) yZOCKOHANCHHS aaMiHICTPAaTHBHOI BiJMOBIJaJTbHOCTI 3 ypaxXyBaH-
HSM cTieluQiku TH(QPOBUX MIPABONIOPYIICHE;

7) PO3BUTOK MDKHAPOJHOTO CIIBpPOOITHHITBA Yy cdepi mpoTumil
TPAaHCKOPJOHHUM TIOPYIICHHSIM;

8) ¢QopmyBaHHsS CHeIliabHUX TPABOBUX MEXaHI3MIB pearyBaHHs
Ha BUKJIUKH, TIOB’s[3aHi 13 3aCTOCYBaHHSAM IITYYHOTO iHTEJIEKTY.

Hudporizamis cyrreBo TpaHchopMye CHCTEMY BITHOCHH y cdepi
IHTEJIEKTYaIbHOI BJIACHOCTI Ta BHMAara€ BiOBITHOI MOAEpHi3allii aamiHi-
CTPaTUBHO-TIPABOBHX MexaHi3MiB i 3axucty. OCHOBHMMH mpoOiieMaMu
3IMIMIAIOTECSA CKIIAIHICTh 1JeHTU]IKaNil MPaBONOPYIIHKUKIB, TPaHCKOP-
JIOHHICTh TOpYIIEHb, IIBUJAKICTh MOMIMPEHHS HE3aKOHHOTO IH(poBOro
KOHTEHTY, TpoOJeMH JOKa3yBaHHS Ta BH3HAYEHHS BiANOBITAIBHOCTI
MUPPOBUX TOCEPETHUKIB.

OTxe, epeKTUBHAN Aep>KaBHUH 3aXHCT MPaB IHTEICKTYAIBHOT BIACHOCTI
B 1M(pPOBOMY CEpEIOBHINI, HA HAIly AYyMKY, 3aJISKHTh HE JIHIIE BiX
MOCHJICHHS FOPUINYHOI BiANOBINATBHOCTI, a # BiJl CTBOPEHHS TEXHOJIOTIYHO
CIIPOMOXKHOT CHCTEMH IyOJIIYHOTO aJMIHICTPYBAaHHS Ta ii OCHOBOIO MalOTh
CTaTH EJEeKTPOHHI aJMIHICTpaTHBHI IMPOIEAypPH, aBTOMATH30BaHMHA MOHI-
TOpHHT, (poBUi 00MiH iHPOpMallieto, edheKTHBHA MIXKHAPOIHA B3AEMOIis
Ta HaJISKHI CTaHAAPTH ITUPPOBHUX JTOKA3IB.
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CYB’EKTH CYJOBOI'O KOHTPOJIIO
3A BUKOHAHHSIM CYJOBHUX PIHIEHD:
AIMIHICTPATUBHO-ITPABOBUU ACIIEKT

Muxanascbka FOuin bopuciBna
3000y8au [lepacasHozo U020 Hag4aIbHO20 3aK1a0y
«Yorceopoocwkuil nayionanvHull yHigepcumenmy
M. Yorceopoo, Yrpaina

Peanizaiiss CcyloBOro KOHTPOJIO 32 BUKOHAHHSM CYAOBHX DillleHb
0e3rnocepeIHbO 3ANIEKUTh Bl Cy0’€KTHOTO CKJIaAy BIiJIOBIIHUX IPaBO-
BIZITHOCHH, OCKUIBKM caMe 4Yepe3 MisUIbHICTh KOHKPETHHX YYacHHUKIB
HOPMaTHBHO BH3HA4Y€Hi KOHTPOJIbHI TOBHOBa)XEHHS HaOyBarOTh IpaK-
TUYHOTO 3MicTy. ToMy BH3HaUeHHs Koia cy0’€eKTiB, X MpaBOCYO’ €KTHOCTI
Ta B3a€EMHHX TIpaB i OOOB’S3KIB € HEOOXiTHOK IIePEIyMOBOIO Xapak-
TEPUCTHKU LLOTO IHCTHTYTY.

VY Teopii aAMiHICTPaTHBHOTO MPaBa PO3MEKOBYIOTHCS HOHATTS «Cy0’ €KT
aIMIiHICTPATUBHOTO TPaBay 1 «Cy0’ €KT agMiHICTPaTUBHUX IPABOBITHOCHHY:
nepie o3Havae MOTeHIIHHY 3MaTHICTh OyTH HOCIEM aJMiHICTPAaTHBHHX IIPaB
i 000B’sI3KiB, TOMI SIK APYyre XapakTepu3ye ocoOy, ska (GakTudHo Oepe
y4acTh y KOHKpETHOMY MpaBoBigHomenHi [1; 2]. BiamoigHo, cy0’ekTom
MPaBOBIHOCHH CYIOBOTO KOHTPOJI 0c00a CTa€ JUIIE 3a HAsABHOCTI
IOPUINYHUX (AKTiB, MO0 3YMOBIIOIOTH 1i BKIIOYCHHS IO BiJIOBiTHOI
KOHTPOJILHOT MPOLIETYPH.

Cy0’€eKTHHIA CKJIQJ TaKMX MPABOBITHOCHH HE € CTAJIMM 1 3aJICKUTh Bij
KOHKPETHOI ()OPMH CYIOBOTO KOHTPOJO. ¥ MEXaX OCKapyKEHHs pillieHsb, il
9u Oe3isUTEHOCTI BUKOHABIS OE3IIOCEPETHIMU YIACHUKAMHE € CYII, 3asIBHUK
Ta JepKaBHUN a0o0 TPUBATHUI BUKOHABelb. HaToMmicTh y 3BiTHIH Qopmi
KOHTPOJIIO TIPAaBOBIIHOIICHHS MOXE BHHUKAaTH 0€3 yd4acTi BHUKOHABIIA,
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a HOro KIIIOYOBMMH Cy0’ €KTaMHU BUCTYMAIOTh CyJ, CTATyBad, OOpKHHK Ta,
y nepedadeHnX 3aKOHOM BHITQ/IKaX, KEPIBHUK IOPHIMYHOT 0COOH.

[TpaBocyO’€KTHICTh YYacCHHKIB Tako)X Mae pi3Hy npupony. IloBHo-
BaXCHHsI CyJly BHIUIMBAIOTH i3 HOr0 KOHCTHTYLIHHOIO CTaTyCy Ta KOHKpe-
TU3YIOTBCSI TPOLIECYaJbHHM 3aKOHOM; CTaTyC BHKOHABIS TIPYHTYEThHCS
Ha HaJaHHX HOMY Jep)KaBol MyOIiYHO-BIIAIHHUX ITOBHOBAXKCHHSX; HPaBO-
Cy0’eKTHICTh CTATyBada i OOp)XKHHMKAa BH3HAYAETHCA IX IPOLECYaTbHUM
CTaHOBHINEM Ta HasIBHICTIO CyJJOBOTO PIIIEHHS, IO ITiUIra€ BUKOHAHHIO.

XapakTep BiONOBITHUX TPABOBITHOCHH NO€AHYE BIagHI Ta JUCIIO-
3uTUBHI enleMeHTH. CyJ HaijleH!iH 000B’SI3KOBUMH KOHTPOJLHUMH ITOBHO-
BaXCHHSAMH IIIOJI0 OI[IHKH TOBCAIHKM YYaCHHKIB 1 3aCTOCYBaHHS Iepe-
0ayeHMX 3aKOHOM 3axOIB pearyBaHHs, TOJAI SK IHII[IOBaHHS OaraThbox
KOHTPOJIHUX IIPOLEAYp 3aleXKHTh BiJl BOJEBUSIBICHHS 3alHTEPECOBAHOI
ocobu. Take moeaHAHHS MIATBEPPKYE KOMIUIEKCHHH XapakTep MpaBo-
BiTHOCHH y cdepi CyIOBOIO KOHTPOINIIO, yV SKHX B3a€MOJIIOTH aaMiHiC-
TPAaTHBHO-TIPABOBI Ta TOCIONAPCHKO-IPOLECYalIbHI 3aCO0M pETyIIOBaHHS
[1;2].

Cy0O’exTHHI CKJIaJg TPaBOBIIHOCHH CYIOBOTO KOHTPOIIO (hopMyBaBcs
MOCTYTIOBO Pa3oM i3 PO3BUTKOM BiATIOBIAHMX MPOIECYaTbHUX MEXaHi3MIB.
CynoBa pedopma 2017 poxy cucreMaTH3yBaja PeryIiOBaHHS KOHTPOIIO 3a
BukoHaHHsM pimenb y I'TIK Ykpainu, a 3akon Ne 4094-IX 2024 poky
PO3LIMPHUB HOTO MpoLecyalibHi GOPMHU Ta yTOYHHMB KOJIO Y4acHHKIB [3; 4].
Oco0/MBO TOKA30BHM CTaJI0 3alpPOBaPKEHHS 3BITHOI ()OPMH KOHTPOIIIO,
y Mexax SKOi KOHTPOJIIb MOXe OyTH O0e3locepeHb0 CIIPSIMOBaHHN
Ha Oop>xHHKa 0e3 000B’3KOBOT Y4acTi BUKOHABIIS.

3 orysiay Ha XapakTep y4yacTi y MeXaHi3Mi CyJOBOTO KOHTPOJIIO JOIITBHO
BHOKPEMHUTH TPU OCHOBHI TPYITH CYO’ €KTIB.

Ho nepwoi epynu Hanexath Oe3rnocepenHi cy0’€KTH CyHIOBO-KOH-
TPOJIBHOTO TPABOBIAHOIICHHS: TOCIOJAPCHKUHA CyHA, CTATYBad, OOPIKHUK,
a TaKkoX IepXKaBHHH a0o NpUBaTHHI BHKOHABEIb y THX BHIAIKaX, KOJIU
MPEeIMETOM KOHTPOJIO € HOro pimieHHs, Iil, Oe3MiUIbHICT YH mepedir
BUKOHABYOro HpoBapkeHHs. [Ipy 11boMy BHKOHaBelb HE € 00OB’SI3KOBUM
YYaCHUKOM yciX (OpM KOHTpOJIO, OCKUIBKM Yy 3BITHIM mpoueaypi
BiJINIOBITHE MTPABOBIAHOIICHHS MOXKE BUHHKATH 0€3 HOro yJacri.

Jlpyey epyny CTaHOBIATH Cy0’€KTM CYMDKHHUX  OpraHi3alidHIX
1 KOHTPOJBHUX INPaBOBIIHOCHH, 30KpeMa MiHicTepcTBO IocThLil YKpaiHu,
OpraHH BiJIOMYOI0 KOHTPOJIIO Ta iHIII MOCaaoBi 0coOH, sIKi 3a0e3neuyioTh
(YHKUIOHYBaHHS CHCTEMH IPHMYCOBOIO BHKOHAHHS. BOHHM BIUIMBAIOTH
Ha peai3alilo CyIOBUX pillleHb, ajie He HaOyBarOTh aBTOMATHYHO CTATYCY
y4YacHHKa KOHKPETHOT'O CYIOBO-KOHTPOJILHOTO MpoBakeHHs. J{o miei rpymu
32 HAsSBHOCTI 3aKOHHUX IiZICTaB MOXe OYTH BiTHECEHHUH 1 TPOKYPOP.
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Tpemto epyny yTBOPIOIOTH JOTIOMIXKHI YYaCHUKH: MPEICTABHUKH CTOPIH,
SKCIICPTH, CICIIalliCTH, NepeKiafadi, OMIHIOBaYl Ta IHINI O0COOW, y4acTh
SKUX CHpUsI€ BCTAHOBJICHHIO OOCTaBUH 1 HaJISKHIH peaizamii KOHTPOIBHOT
MIPOLIEAYPH, aJle HE HAMIISIE IX CaMOCTIHHOIO KOHTPOJIBHOIO KOMITCTEHIII€IO0.

Takuit gudepeHmiioBaHUi MiAXi ITO3BOJSE UITKIMIE BiAMEXYBaTH
Oe3nocepeIHiX YJYaCHUKIB CYJOBOTO KOHTPOIIFO BiJ CYyO’€KTIB, fAKi IHIIE
oprasizaniifHo abo GpyHKIIiOHAIBEHO 3a0€3NeYyI0Th HOT0 3IiIICHEHHS.

LenTpanpHuM cy0’€KTOM MPaBOBIAHOCHH CYIOBOTO KOHTPOJIO € TOC-
MoNapchKuil cyn mepmroi iHcraHmii, skuii BigmoBigHo mo I'TIK VYkpainu
3MIHCHIOE KOHTPOJIb 32 BUKOHAHHSM yXBaJleHOro HuM pimeHHs [5]. [Ticns
npuidHATTS 3akoHy Ne 4094-1X #oro moOBHOBa)KCHHs OyJIM PpO3IIMPEHI:
MOPSIAT 13 MEePEBIPKOIO 3aKOHHOCTI PIllICHb, MK YU OC3MisTIBHOCTI BUKOHABIISA
Cyl OTpUMaB MOXJMBICTh Oe€3mOcepelHb0 KOHTPOJIIOBATH ITOBEAIHKY
OOpXXHMKA, 30KpeMa MUIIXOM pO3IJISAY 3BITY NPO BUKOHAHHS CYAOBOTO
pimrenHs [5; 4].

[TpaBoBuii cTaTyc Cymy y Takux BiIHOCHHAaX Ma€ KOMIUICKCHUH Xapak-
Tep. 3 0HOTO OOKY, BiH JIi€ SIK OpraH MPaBOCYAIs y MEXax ToCIoJapChKoi
npolecyalibHOT GOpMHU, a 3 THIIOTro — pealtizye MyOaiuyHO-BIa{HI KOHTPOJIbHI
MTOBHOBA)XEHHS IIOJ0 CyO0’€KTiB, BiJ MOBEIIHKH SIKUX 3aJI€KHUTH BUKOHAHHS
CyIOBOTO aKkTa. Y CKaproBiil mpoueaypi mpeaMeToM KOHTPOIIO € MisIbHICTh
JIep)KaBHOTO 4M MPUBATHOIO BHKOHABI, TOXI SIK y 3BiTHIH Qopmi —
Oe3rnocepeIHbO HAJISKHICTh BUKOHAHHS 000B’sI3Ky OopikHUKOM. Lle 3ymoB-
JIOE TOEJAHAHHS TOCIONAPCHKO-TIpoliecyanbHOi (opMu 3  BUpa3HUM
aJIMiHICTPaTHBHO-IIPABOBUM 3MICTOM KOHTPOJIBHOT JISUIBHOCTI CYy.

BonHOYac akTHBHA pOJIb Cylly Ma€ peati3oBYBaTHCS! BUKIIIOYHO Y MeXax
BU3HAaYeHOI 3akoHOM KommereHuii. Cyx MoOXe OLIHIOBaTH 3aKOHHICTh
1 pe3yJbTaTHBHICTh BUKOHAHHS, BUMAraTy IependadeHi 3aKOHOM BiJOMOCTI
Ta 3aCTOCOBYBaTH BIJIOBiAHI 3aXOIM pearyBaHHs, NPOT€ HE MOBHHEH
nepedupaTu Ha cede PyHKIliT BUKOHABIIS, OOpKHUKA YK OPTaHiB YIIPaBIiHHS
opuangHoi ocobn. CaMe moTpuMaHHSA ITi€i Mexi 3abesmedye OamaHC MiXK
e(eKTUBHICTIO CyIOBOTO KOHTPOIIO Ta (YHKIIOHAJBHUM PO3IOALTIOM
MOBHOBa)XEHb y MEXaHi3Mi BUKOHAHHS CyJIOBUX PillIeHb.

BaxnuBumE cy0’eKTaMH CyIOBO-KOHTPOJILHHX TPABOBIAHOCHH € Jiep-
’KaBHI Ta NMPUBATHI BUKOHABII Y THX BHI/IKaX, KOJIU IIPEIMETOM KOHTPOIIO
BUCTYMAIOTh iX pilleHHs, Aii, Oe3aisuibHICTh abo mepedir BHKOHABYOTO
NPOBA/PKEHHSI. 3aKOHOJIABCTBO YKpaiHM 3aKpiILIIoe 3MilllaHy MOJIEIb
NPUMYCOBOTO BHKOHAHHS, Yy MeXaX $KOI BIANOBIJHI TTOBHOBa)XCHHS
3IIMCHIOIOTBCSl OpraHaMy JIepKaBHOI BHKOHABYOI CIy)KOM Ta MPUBATHUMH
BUKOHABISIMH [6; 7].

BonmHowac BuKOHaBenb He € OOOB’SI3KOBHM YyYacHHKOM Ycix (opm
CYZIOBOTO KOHTpOIIO. MOro ydacTh € XapaKTEpHOI HacamIepen s
CKaproBoi TPOUEAYpH, TOAI AK y 3BITHIH (opMi KOHTPOIb MOXKE
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Oe3rnocepesiHbO 3/iicHIOBAaTUCS 1OA0 OOp’KHMKAa 0e3 ydacTi BHUKOHABIIS.
ToMmy craTyc BHUKOHABISI y CHCTEMi KOHTPOJBHUX IIPaBOBIIHOCHH HE0O0-
XiIHO BHM3HAYaTH 3aJISKHO BiJ] KOHKPETHOI (JOpPMH Ta IpeaMera CyIOBOTO
KOHTPOJTIO.

[Mompu pi3HMIA OpraHi3aliifHO-IPaBOBHI CTaTyC AEp:KaBHOTO 1 MpHBAT-
HOTO BHKOHABIA, (YHKIIOHATBHA MPHUPOAA iX IiSUIBHOCTI € IOAiIOHOIO.
OO6wuBa peamizyoTh MyOJIi4HO-BIIaIHI TOBHOBKEHHS Y cepi IPpUMyCOBOTO
BUKOHAHHSA, a iX pimeHHs, Aii Ta O6e3MiUIbHICTE MOXYTh OyTH IpEeaMETOM
cynoBoi nepeBipka [8, c¢. 117; 9]. Came QyHKIIIOHANEHUHN MiIXix JO3BOJISTE
PO3IIIsIaTH IPUBATHOTO BUKOHABIISL HE SIK CYTO NPUBATHOTO npodecioHana,
a sIK Cy0’€KTa, IKOMY JIeprKaBa JIejieryBaia B Hi MOBHOBAKCHHS.

Pa3zoM i3 TMM 3aKOHOJaBYe PETYJIOBAHHS CTaTyCy AEP)KaBHUX 1 NpH-
BaTHUX BHKOHABIIB ICTOTHO BiJ[Pi3HSETHCS IIOAO OpraHi3aIlii JisUIEHOCTI,
JMUCIHILTIHAPHOT Ta MaHOBOI BiIIOBITAIBHOCTI, TPOQECIHHOIO KOHTPOIIO
i rapaHTiii BimmkomyBaHHa mkomm [8, c. 118]. Taka mudepenmiarris
YaCTKOBO 3YMOBJICHA BIJIMIHHICTIO MiX JEp:KaBHOIO CIy:K0OI0 Ta Hesa-
JISKHOKO TIPOQECiHHOI0 TisTBFHICTIO, OJHAK BOJHOYAC aKTyali3ye morpedy y
(hopMyBaHHI OUITBII y3roPKEHUX CTAaHAAPTIB MpodeciitHOl BiANOBITaIEHOCTI
000X KaTeropiii BUKOHABIIIB.

OcobnuBe Micue y cucteMi cy0’€KTiB CYZOBOTO KOHTPONIO ITOCITAIOTh
JepKaBHi, KOMyHanbHi Ta iHmi 1y6nmiuHi OOpKHUKH. IX cTaTyc
BU3HAYAETHCS HE JIMIIE 3aralbHIMHA HOPMaMH BUKOHABYOT'O 3aKOHOABCTBA,
a ¥ creniaJbHUMH TpaBWJIaMH IOAO BHUKOHAaHHS pIlleHb 3a Y4YacTio
Jiep>KaBu Ta cy0’€KTiB MyOJIiyHOTO cekTopy [6]. Y Takux BUNagKax CyJ Mae
BPAaxOBYBaTH OCOOJMBOCTI OIO/DKETHHX 1 Ka3HAYEHCHKHX IIPOLENyp, OJHAK
BOHH HE MOXYTh HIBEIIOBaTH O0OB’S30K Jep)kaBH 3a0€3NeUdTH peanbHe
BUKOHAHHS OCTaTOYHOTO CYZOBOTO PillICHHSI.

CynmoBuii KOHTpONH IIOAO IyOmiyHOrO OOpKHWKAa Mae OyTH cIpsi-
MOBaHMH HacaMIIepe]] Ha IepeBipKy TOTO, UM BXKHB BiH YCIX JOCTYITHHX
OpraHi3aliifHUX, OIOPKETHHX Ta YIPABIIHCHKUX 3aXOMiB Ui BUKOHAHHS
pimenHs. BogHowac cyn He mMmOBHHEH IiepeOmpatn Ha cebe QyHKIIl
pO3IOpsITHUKA OIO/DKETHUX KOIITIB YW  IHIIOTO OpraHy MyOJiuHOTro
YIpaBIiHHS.

BesnocepenHiMu  Cy0’€KTaMU KOHTPOJIBHUX TIPABOBIJIHOCHH € TaKOX
CTSTYBa4 1 OOP)KHUK, MPABOBHH CTATyC SIKMX BH3HAYAETHCS iX CTAHOBHILEM
Yy BHUKOHAaBYOMY MPOBA/PKEHHI Ta 3MICTOM CyJOBOro piimenHs [6]. Bonun
BUCTYMAIOTh HE JIMILE HOCISIMM MaTepiajibHOTO iHTepecy, a i aKTHBHUMH
YYaCHMKaMH KOHTPOJBHUX mpouenyp. [Ipn mpoMy iX y4acTp He 3aBXAH
MOB’s3aHa 3 YK€ BIIKPUTHM BHKOHABYMM IIPOBADKEHHSM, IO OCOOIMBO
XapaKkTEepHO JJIS 3BITHOI ()OPMHU KOHTPOJTIO.

[IpomnecyanpHi iHTEpecH IUX Cy0’ €KTiB MAarOTh Pi3HY CHPSMOBAHICTE.
CraryBad 3aiHTEpeCOBaHHI IMEpeayCciM y CBOEYACHOMY Ta ITOBHOMY

385



BUKOHAHHI pIIICHHS 1 MOJe IHINIIOBaTH CKaproBi Ta 3BiTHI MEXaHI3MHU
koHTposto [10]. Bop>KHMK, CBO€IO Yeproro, BHKOPHCTOBYE mependaveHi
3aKOHOM 3aco0M JuIs 3axHCTy Bl HE3aKOHHOTO YHM HEIPOIOPIiHHOTO
npuMycoBoro BIumBy. OTke, (opmanbHa MponecyalibHa piBHICTH CTOPIH
MOETHYETHCS 3 BIIMIHHICTIO X (PYHKIIOHANEHUX IHTEpeCiB, MO MOTpedye
30aJ1aHCOBAHOTO BU3HAYEHHS IIPaB i TapaHTii KOXKHOTO 3 HUX.

Oxkpeme Mmicue y cucreMi Cy0’€KTiB TOCiTae TPOKypop, SKUH MOxKe
OpaTi y4acTh y BiAIIOBIIHMX IMPaBOBIAHOCHHAX JIMIIE 32 HAsBHOCTI BCTa-
HoBreHnX KoHcTHTymielo VYkpaiHM Ta 3aKOHOM TiACTaB [UIA TIpea-
craBHUITBA iHTepeciB nepxkaBu [11]. Cam ¢akr yuacti AepaBHOrO 4U
KOMYHAaJBHOI'O Cy0’€KkTa a00 HEBUKOHAHHS CYZOBOTO PIillIEHHSI HE 3YMOBIIIOE
aBTOMAaTUYHOTO BCTYIY TIIPOKypOpa Yy KOHTPOJBHE IPOBaJHKCHHS.
Moro craryc Mae moximmmii i cyGemmiapHuii Xapaktep, TOMY HPOKYpOp
HE € TOCTITHUM Y1 000B’I3KOBUM CY0’EKTOM CYZAOBOTO KOHTPOJIIO.

Jo cy0’€eKTiB CyMDKHUX OpraHi3amiiHUX i KOHTPOJIBHUX MPAaBOBITHOCHH
Hayexxats MiHiCcTepcTBO IOCTHIII YKpalHH Ta WOTO TEPUTOpiaNbHI OpTaHH,
SKi 3a0e3MeUyrOTh pealizallifo JIepKaBHOI MONITHKH y cdepi MPUMYCOBOTO
BUKOHAHHS, OpTaHi3amil0 MiSUTBHOCTI [EpXKaBHOI BHKOHABYOI CIyXOu
Ta KOHTPOJIb 32 OKPEMHMH acleKTaMH MisUTBHOCTI NMPUBATHUX BUKOHABIIIB
[12]. Opmnak 3aiificHeHHS TakWX IOBHOBa)KEHb HE HAUIAE IX CTAaTycOM
Oe3rnocepesiHiX YYaCHUKIB KOHKPETHOI'O CYZOBO-KOHTPOJBHOIO MpPaBO-
BiJHOIIIEHHS.

Bigomumit i cymoBHH KOHTpOJb MalOTh pi3HY MPaBOBY INPHPOAY
Ta (yHKIIOHAaJIbHE NpU3HAa4YeHHS. [lepmmil crnpsIMOBaHHWH IEpeBa)KHO
Ha BHYTpINIHIO OpraHi3amilo, AWUCHUIUIIHY Ta mpodeciiiHi cranmapta
CHCTEMH NPUMYCOBOTO BHKOHAHHS, TOJl SIK Cy/JOBHH KOHTpOJb € He3a-
JISKHOIO 30BHIMTHBOIO (OPMOIO TEPEBIpKH 3aKOHHOCTI Ta 3a0e3IeUcHHS
BUKOHAHHS KOHKPETHOTO CYyI0BOTO pimenHs [13, c. 41].

JIonOMDKHY TPYIy CTaHOBIATH HPEACTABHUKH CTOPIH, €KCIIEPTH, CIIe-
iaNicTH, epeKiIaiadi, OiHIOBaYi Ta 1HII 0COOH, 3aIy4eHi 10 BHKOHABYOTO
npoBakeHHs [14]. Bonu, gk mpaBwiio, He € iHiliaTopaMu abo agpecataMu
CyJIOBOTO KOHTPOJIIO 1 HE MAalTh CAMOCTIHHOT KOHTPOJBHOI KOMITCTCHIIII.
BonmHouac pesynbTaTH iX JiSUTBHOCTI MOXYTh MaTH JIOKa30BE 3HAUYCHHS
Ta ONOCEPEAKOBAaHO BIUIMBATH HA BUCHOBKH CyAy IIOJO 3aKOHHOCTI
I HaJIe)KHOCTI BUKOHAHHS.

Cepenl JONMOMDKHHMX YYaCHUKIB BaXJIMBE MICIe MOCITAIOTh MPEI-
CTaBHUKH CTATyBaya i OOp)>KHUKA, HacaMmIepe]l aJIBOKaTH, sIKi 3a0e3neuyoTh
pearmizamito mpaBa Ha MpoQeciiiHy TpaBHUYY IOMOMOTY y KOHTPOJBHUX
npoueaypax. BogHowac iX ydJacTh Mae MOXIAHHH XapakTep: MpeICTaBHUK
i€ B iHTepecaXx BIAMOBIMHOI CTOPOHM Ta He HaOyBae caMOCTIHHOI
KOHTPOJIBHOI KoMrieTeHii [15, c. 23].
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OxpeMy mnpobieMy CTaHOBUTH BU3HA4YCHHS CTaTycy oci0, mpaBa 4u
3aKOHHI IHTEPECH SKUX MOXYTh O€3I0CEepPEeHbO IMOPYIIyBAaTHCA i Yac
BUKOHAHHS CY/IOBOTO DILICHHS, ajie SKi HE MaroTh YiTKO BHU3HAYEHOT'O
NPOLECYyabHOTO CTaHOBHUIIA. J[0 TAaKMX JOKTPHHAJIBHO BiTHOCATH TaK
3BaHOTO «CyOOOpKHHUKA» — 0c00Y, sika (hOpMAIFHO HE € OOPKHUKOM, OJTHAK
y TEBHHX BUIAJKaxX 3000B’s3aHa BYMHATH Aii mIoJ0 #oro MaifHa abo
CIpPUATH BUKOHAHHIO pillleHHS. AHAJOTIYHI TPYAHOIII MOXXYTh BHHHKATH
IIOA0 TPeTiX ocib, 30kpema moOpocoBicHUX HaOyBadiB MaifHa, MpaBa SKHX
3a3HAIOTH OE3MOCePETHBOr0 BIUIMBY BHACIIIOK BUKOHABYHX Jiif [6].

HasBHICTP TakMX BHIAJKIB CBITYHTH TMPO TMOTPeOy YITKIIIOTO
BU3HAUYECHHS JIOCTYIy JI0 CYAOBOTO KOHTPONIO. JlOLINBHUM BHIAETHCS
He (opMaJIbHE PO3LIMPEHHS TIEPENiKy yYacHHKIB, a 3aCTOCYBaHHS (DYHKIIIO-
HaJIbHOTO KPUTEPilO: TIPaBO Ha 3BEPHEHHS JI0 CYAy Ma€ BUHHKATH TOJIi, KON
pilieHHs, Ais 4Yd OE3MisUTbHICT, y BUKOHABUOMY IIPOBA/DKEHHI Oe3ro-
CEepeIHbO 1 IOPUIMYHO 3HAYYIIE BIUIMBAIOTH Ha NpaBa ab0 3aKOHHI iHTEpecH
BIITOBITHOT 0COOM.

JonaTkoBi CKJIATHON BUHHKAIOTH Y 3BEIICHOMY BHKOHAaBYOMY HPOBaJ-
KEeHHI, J¢ OJHAa BHKOHABYa [is MOXE CTOCYBATHCS KIJIBKOX CTITyBadiB
1 CyZIOBHX pilIeHb. Y TaKHX BUIAIKaX 0COOIMBOTO 3HAYECHHS HaOyBae€ diTke
BU3HAYCHHS HE JIMIIEe Kojla Cy0’eKTiB, a W MeX CyIOBOi KOMIICTEHII,
OCKUTBKH BiJl IbOTO 3aJICKUTh Y3rOKCHICTh 1 €()EeKTHBHICTH CYyI0BOIO
KOHTPOJTIO.

JlonaTkoBo cy0’€KTIB CyJI0BO-KOHTPOJIbHHX IIPABOBIIHOCHH IOIJIBHO
KiacuQikyBaTH 3a KpUTepieM HEOOXiIHOCTI iX ydacTi y KOHKpETHiH (opmi
KOHTpOJIIO. YHIBepCaJbHUM O0OB’SI3KOBHUM Cy0’€KTOM 3aJIMINAETHCS CYI,
TOJIi AIK yYaCTh IHIIUX OCI0 3aJIeXKUTH BiJ] MPEIMETa BiIIOBITHOT POy PH.
Y ckaprosiif ¢popmi HEOOXITHUMH yYaCHUKaMH € CYJ, 3asBHHUK 1 JeprKaBHUN
a00 TIpUBATHUI BHUKOHABEIb, Nii SKOTO OCKAPXKYIOTBCS, y 3BITHIH — cyn
1 OOpKHUK, a 3a IHIIFOBaHHS MPOIEAYPH CTATYBadeM TaKOX CTATyBad. [HImi
ocobu HaOyBarOTh (aKyIBTATUBHOI'O CTAaTyCy 3a HASBHOCTI IepeadadeHux
3aKOHOM ITiCTaB.

OTxe, KpuTepiit 000B’SI3KOBOCTI Mae 3aCTOCOBYBATHCS HE JI0 IHCTUTYTY
CYJIOBOI'O KOHTDOJIIO 3arajioM, a JI0 KOHKPETHOTO BHAY KOHTPOJIBHOTO
MpaBoBiAHOIICHHs. Takui MiaXil TOYHIIIE BigoOpakae CydacHy MOJIEINb,
y SIKI CYyJJOBHI KOHTPOJb OXOIUTIOE SIK MEPEBIPKY AiSIIBHOCTI BUKOHABIIA,
Tak i 0e3MmocepeIHIO OI[IHKY MOBEIHKH OOPIKHUKA.

VY3aranpHIOIOYH, CY0’€KTHUHM CKJIaJ CYJOBOTO KOHTPOIIO € (DYHKIIO-
HaJIbHO HEOJHOPITHOK CHCTEMOIO, IO OXOILIIOE Oe3MOCepeIHIX yYaCHUKIB
KOHTPOJIFHOTO TIPABOBIAHOIICHHS, CYO’ €KTIiB CYMDKHHX OpraHi3amiiHO-
KOHTPOJPHUX BIiMHOCHH Ta JIOMOMDKHHX Y9YacHHKIB. BomHouac oxpemi
Kareropii ocib, mpaBa SKHX pealbHO 3a4iNarOThbCd BHKOHABYMMH MisIMH,
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BCC IIE€ MOTPEOYIOTH YITKINIOTO HOPMATHBHOTO BU3HAYCHHS IIPOIECY-
aJBHOTO CTATyCy Ta TapaHTil JOCTYIY JI0 CYIOBOTO 3aXHCTY.

EdekTHBHICTE CYZOBOTO KOHTPOJIO 3HAYHOI) MIpOI0 3aJCKUTHh Bif
HAJIS)KHOTO PO3MEXKYBAHHSI KOMIIETEHIIT HOr0 yYacHHUKIB 1 YiTKOrO BU3HA-
YeHHsS iX TpolecyaJbHUX NpaB Ta 000B’s3kiB. Came mudepeHuiioBaHHUH
MiAXig J0 CyO’€KTHOTO CKJamy JHO3BOJNsE€ 3a0e3lmednTd OalaHC MiK
PEe3yJIbTATUBHICTIO BUKOHAHHS CYJOBOTO PIILICHHS Ta HAJIEKHUM 3aXHUCTOM
MpaB ycix 3aiHTEPECOBaHUX OCiO.
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LEHTpaJbHE Miclle B CHCTeMi rapaHTiii (iHaHCOBOI JUCHMIUIIHK 3alHSIN
1 QpoBi IHCTPYMEHTH, 110 3yMOBIIIOE MOTPeOy B HAYKOBOMY OCMHCIICHHI iX
IIPaBOBOI IPUPOJH.

Jms KOMIUIEKCHOI XapaKTepHCTUKH HH(POBUX IHCTPYMEHTIB 3a0e3-
MeYeHHS TPO30pPOCTi MyONiYHUX KOINTIB MPOAHANI3yeMO IX XapaKTepHi
IOPUINYHI O3HAKH, SKI BIAPI3HAIOTH IX BiJl iHIMUX 00’ €KTIB iHPOpMAIIHHIX
npaBoBigHOCHH. Hacammepen ciig BigMITHTH X noxionuii (obcnyeosyrouui)
xapakmep, OCKiNbKH THA(POBUN IHCTPYMEHT HE MOPOIKYE CaMOCTIHHHX
mpaB Ta 00OB’A3KiB i3 PO3MOPSKCHHS ITyOJIYHUMH KOIITAMH, a BHKOHYE
JIONIOMDKHY — iHQopMamiiHo-3a0e3nedyBalibHy — (YHKIII0, CYNpOBO-
’KYIOUM OCHOBHI (piHAHCOBI (PUMIpOM, OIOKETHI) Mpoueaypy (HanpUKIIaI,
(hopmyBaHHS, PO3TJIISLI, 3aTBEpP/KCHHS, BUKOHAHHS OIO/KETY, 3BITYBaHHS
npo Horo BUKoHaHH:). To0TO, Oyab-sKUi BeO-TIOpTAall, EIEKTPOHHHUH PeecTp,
wiatdopma i T.I. BUCTYNAE criennpigHiuM (GOopMaToM BiJIOOpasKeHHS pi3HOTO
pony nmiit moao (iHAHCOBUX PECypcCiB, TOOTO € CBOEPITHOIO «OOOIOHKOIO
MEeBHOTO BMicTy (B HamioMy BHIKY iH(popMarii mpo mii 3 myOniYHHMHA
KOITaMH) i He Moxe (i3MYHO iCHyBaTH CaMOCTIHHO 0Oe3 BHYTPIITHHOTO
HaIrOBHEHHSL.

HactynHoro HeBix’éMHOIO MMPABOBOIO 03HAKOIO HHU(POBUX IHCTPYMEHTIB
3a0e3MedeHHs] MPO30POCTi MyONMYHUX KOWITIB € 11X nyOaiyHO-npagosuli
xapakmep cmeopenHsi U aominicmpyeants. BinmoBimHi 1U(ppPOBI cUCTEMHU
CTBOPIOIOThCS 32 PILLIEHHSIM OpraHiB aepskaBHoi Biaau (Kadinety MiHicTpiB
VYkpainu, MinicrepcTtBa ¢QiHaHCiB YKpaiHM TOWIO) 1 aAMIHICTPYIOTHCS
Jiep)kKaBHIMHU a00 yITOBHOBA)XKEHUMH HHMMH YCT@HOBaMH, 1[0 BUKIIOYAE IX
JIOBIJIbHE PETYIIOBaHHS IMPUBATHONPABOBUMHM IHCTpyMeHTaMH. Tak, oJHI€I0
3 CKJIAJOBHX MEXaHi3My 3a0e3le4YeHHs IOoCTymy 10 iHdopMarii Iomo
BUKOPHCTAaHHS ITyOJIIYHUX KOIUTIB, SKWH BPETYyJIbOBAaHO 3aKOHOM YKpaiHU
«IIpo BimkpuTicTh BHKOpHCTaHHA IyOmiyamx komrtiB» Ne 183-VIII Big
11.02.2015 p [1] Bu3Ha4YeHO €AMHUIT BeO-TIOPTAT BUKOPUCTAHHS ITyOIIIHIX
KOITIB K oQimiifHni aep>kaBHUI i1HQOpMaLiHUIA pecypc y Mepexi
Iareprer (moctynm mo iHdopmamnii HA HROMY € BIIBHHM 1 0O€30IUTATHHM).
3aKOHOM HE TUIBKHM INepeadaueHo 3arpoBaPKEHHS 3a3HaYCHOr0 1IH(POBOTO
IHCTPYMEHTY, ajleé ¥ YiTKO BPEryJIbOBaHO BCi BIJTHOCHHH, IO «IOB’s3aHi
3 MIiATOTOBKOI 1 ONPWIIOAHEHHSM PO3MOPSIHUKAMU Ta OJiepXKyBauamu
KOIITIB JICPKABHOTO 1 MICIICBHX OFOJKETIB, miAnmpueMcTBamu, Harrio-
HaJIbHUM OaHKOM YKpaiHH, JepKaBHUMH OaHKaMu, NepKaBHUMH LiTbOBUMHU
donnamu, a Takox DOHIOM 3arajgbHOOOOB’SI3KOBOTO  JIEPKABHOTO
COLIANBEHOTO CTpaxyBaHHsA YKpaiHM Ha BHUIIAIOK Oe3poOiTTS Ta OopraHamu
[enciitHoro QoHmy iH(OpMarii mpo 3aruTaHoBaHe i (PaKTHYHE BUKOPIHC-
TaHHS MyONIYHUX KOIITiB». AIMIHICTPYBaHHS JAaHOTO BeO-TIOpTaNy 3Miii-
CHIOETBCSA CyO’eKTOM, yrmoBHOBakeHHM Kabinerom MinicTpiB Ykpainu.
3rinao Posmopsmkenns Kabinety Minictpie Ykpainm «Jleski TUTaHHS
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CTBOpEHHS 1 (YHKIIOHYBaHHS €IMHOTO BeO-MOPTATY BUKOPHCTaHHS
nmy6migaux komTiBy Ne 911-p Bix 14.09.2015 p., anMiHiCTpaTOpPOM €AMHOTO
BeO-TIOpTaJly BUKOPHCTAHHS ITyOJIIYHMX KOIUTIB YIIOBHOBAXXECHO JICPXKaBHY
ycraHoBy «Binkpuri myOmiuni ¢inancn» [2]. 3abe3neyeHHs] CTBOpEHHS Ta
(DYHKITIOHYBaHHS €HOTO BeO-TIOpTaTy BUKOPUCTAHHS IMYyOJIYHHUX KOIITIB
NOKJTaIeHo Ha MiHicTepeTBo dinaHciB Ykpainu (1. 2 Poznopsmxenns) [2].

Crix TakoX BiA3HAYUTH 0008 A3KO8ICMb BUKOPUCTNAHHA TAKUX TUPPO-
BUX IHCTPYMEHTIB 3a0e3MeueHHs MPO30pOCTi MyONMiYHMX KOMITIB Cy0’ €K-
TaMH, KOJIO SKMX BU3HAYEHO 3aKOHOM. BOHM He MaioTh mpaBa BHOOPY —
OTIPUJIFOTHIOBATH 1H(OpMALIiI0 Yepe3 BiAIOBIIHY CUCTEMY YU Hi, OCKLIBKU
Take ONPHIIIOJHEHHS € IXHIM 3aKOHO/aBYO BCTaHOBICHUM OOOB’SI3KOM,
HEBUKOHAHHS SIKOTO TATHE IOPUANYHY BiIIOBIIANBHICTE J[0 TaKHX Cy0’€KTIB
HaJle)KaTh PO3MOPSIHUKMA Ta OJAEP)KyBadi OFOJDKETHHX KOIUTIB, CyO’€KTH
TOCIO/IapIOBaHHS JIEPKABHOTO I KOMYHAJIbHOTO CEKTOPIB €KOHOMIKH TOIIIO.
Tax, 3rigHo craTti 2 3akoHy Ykpainu «lIpo BiOKpHUTICThP BUKOPHUCTAHHS
myOmigyanx komTiB» Ne 183-VIII, indopmaris Ha egmHOMY BeO-TopTaii
BUKOPHCTaHHS IyOJIIYHUX KOIITIB TOTYEThCS Ta TOMAETHCS «PO3MOPSI-
HUKaMH Ta onepXyBadyamu KomrTiB [lepxaBHOoro Oromkery Ykpainu,
6romxety ABToHOMHOI Pecmry6miku Kpuwm i1 MiciieBux OrOKeTiB, OpraHaMu
[enciitHoro oIy, mianmpumeMcTBamMu, a Takok @DOHIOM 3araabHO-
000B’SI3KOBOTO JIEP>KABHOT'O COLIAJIbHOTO CTPaxyBaHHsl Y KpaiHU Ha BHUIIAI0K
6e3poditTsy [1]. Jlanuit 3akoH MOKJIagae Ha 3a3HAYEHE KOJIO CYO €KTIB
«BIMTOBINATBHICTS 32 HEONPUIIIOMHEHHS, HECBOEYACHE OIPUIIIOIHCHHS,
HEJIOCTOBIPHICTh, HETOYHICTh, HEMOBHOTY iH(pOpMAIli, IO ONPUIFOI-
HroeTbes» [1]. BimmoeimHo m. 11 TloctanoBu KMV «IIpo 3aTBepmxeHHs
[Mopsiaky aaMiHICTpyBaHHS €AMHOTO BEO-ITOPTATY BUKOPUCTAHHS ITyOIIYHIX
komTiB» Ne 694, «peectpamisi cyO’ekTiB HamaHHA iH(oOpmanii 1po
BUKOPHCTaHHSA WYyONIYHUX KOIITIB 3[IHCHIOETBCS y TOPSAOKY, 3aTBEpA-
keHOMY Mindirom» [3].

Takox BapTO BIIMITHTH HOEOHAHHA MEXHOAO2IUHOI ma npoyedypHoOi
CKAA008UX V NPABOBOMY pe2yito8aHHi TMU(PPOBUX IHCTPYMEHTIB 3abe3re-
YEeHHS MPO30POCTI MyOTIYHUX KOINTIB, OCKITBKH BOHO CTOCYEThCS HE JIUIIEC
TEXHIYHMX XapaKTEPUCTUK cucteMH ((hopmaty NaHuX, CocoOy iX moaaHHS,
MaIIMHOYUTAHOCTI TOIIO), a ¥ mporenypu iHGopMyBaHHS — CTPOKIB,
NepioMYHOCTI, 00CATY Ta MOPSAKY OINPWIIOJHEHHS BiJlOMOCTEeH. 3rigHO
m.15 IlocranHoBu KMY Neo 694, «cy0’exT HamaHHs iH(OpMAIll Mpo
BUKOPHCTaHHS MYOJIYHMX KOIITIB 3IIMCHIOE ONPHIIOJHEHHS iHhopMaril
Ha BeO-TIopTati BiIMOBITHO A0 3aTBepkeHnx Mindinom ¢popm Ta popmaTis
nanux» [3].

3a3HaueHi YOTHPH XapaKTepHI O3HaKW IU(POBUX IHCTPYMEHTIB 3a0e3-
MIEYEHHS MPO30POCTi BUKOPUCTAHHS ITyOJIYHUX KOIITIB 3yMOBJICHI CaMOIO
MPUPOIOI0 IMyOIiTHMX KOmTiB (iH(OpMAIis Mpo sKi € 3MiCTOBHUM HAIlOB-
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HEHHSIM JIaHUX IU(POBHUX CUCTEM), 1 Taki O3HAKH OYAyTh MpUTaMaHHi Oyb-
SIKOMY HOBOMY LIM(POBOMY IHCTPYMEHTY y cdepi 3abe3neueHHs: Mpo30pocTi
BUKOPHCTaHHS ITyOJITYHUX KOULITIB.
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KOOPJUHAIIIA TA JTIEPXKABHU KOHTPOJIb
Y CUCTEMI B3AEMO/IIi OPTAHIB BUKOHABYOI BJAIM
N MICHEBOI'O CAMOBPALYBAHHSA

CMmupHuii Onexcanap CepriiioBuy

Loxmop ¢hinoco@ii y chepi npasa
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Haiibinpmr mommpernMu  ¢GopMaMH B3a€MOJil OpraHiB  MiCIIEBOTO
CaMOBPSIyBaHHA Ta OPraHiB BHKOHABYOI BIAJAW € KOOPIUHALIS CIUIBHOI
MSTBHOCTI Ta 3MIMCHEHHS JepKaBHOTO KoHTposto. KoopmuHaiis mepen-
Oayae moOroKeHHs [iil cy0'ekTiB y pi3HHX cdepax CyCHUIBHOTO >KUTTS
3 METOI0 JOCSTHEHHS CIIUIBHOTO pe3yJbTary, TOJI SIK JAEep:KaBHUH KOHTPOIb
noJisirae y 3/1iHCHEHHI OpraHi3ylo4oro Ta Kepyruoro BIUIMBY Ha BiATIOBIIHY
TUSUTBHICTS [ 1].

OpHuM i3 HaWOLIBLI MOUIMPEHUX MPOSBIB KOOPIMHALIMHOI B3aeMOJil
€ repenada opraHaM MICLIEBOIO CAMOBPSIYBaHHS OKPEMHX ITOBHOBA)XCHb
OpraHiB BHKOHABYOI BT BiAMOBiAHO 10 3akoHy Ykpainu «IIpo micreBe
caMoBpsAyBaHHS B YKpaiHi». EdexTuBHICTD meneryBanHs Oe3mocepenHbo
3QJKUTH BiJ TOr0, YHM 3JaT€H OpraH MiCIEBOr0 CaMOBPSIyBaHHS
3a0e3MeunTH peaizalilo BiAMOBITHUX (YHKIH OUTBII pe3ylbTaTHBHO,
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HDK opraH JepkaBHOl Biaau. Jlo TakWx JIEJNEroBaHMX ITOBHOBAXKECHb
HaJle)KaTh, 30KpeMa, BEJCHHS CTaTUCTUYHOTO OOJIIKY HAceJeHHsI, KOHTPOJIb
32 JIOTPUMAaHHSAM JIEp)KaBHOI AMCIMIUIIHM LiH 1 Tapudis, 3ifiCHEHHS
KOHTPOJIO 32 HAIXO/DKCHHSM IUIATEXKIB IO MICIEBHX OIOIKETIB, OOJIIK
JKUTIOBOTO (DOHIY Ta KOHTPONIb 3a HOTO BHKOPHCTaHHSM, 3a0€3ICUeHHS
JKUTIIOM OKPEMHX KAaTeropii TpPOMaisH, SKi MOTPEeOYIOTh COIIAIbHOTO
3aXHUCTY, a TAKOXK 1HIII TOBHOBA)XKEHHS, BU3HAYCHI 3aKOHOIABCTBOM [2].

Oxkpemoro (opMoro B3aeMomii MiK OpraHaMH MiCIIEBOTO CaMOBPSIY-
BaHHA Ta OpraHaMHi BHUKOHABYOi BIAaJM BUCTYNAE IEP)KaBHUH KOHTPOIb.
Moro 3micT OXOINIOE [Ba B3a€MOMNOB'A3aHi Hampamu. Ilo-mepire, ue
KOHTpOJIb 32 JOJEP)KaHHSIM 3aKOHOJIABCTBA OpPraHaMH MiCIIEBOTO CaMOBDsI-
JyBaHHS Ta iX IOCaJOBUMH OCO0aMM il 4Yac 3IMCHEHHS MOKIaJICHUX
Ha HUX NOBHOBaxeHb [3, c. 186]. Ilo-apyre, e KOHTPOJb 3a HAJIEKHUM
BUKOHAHHSIM JIEJIETOBAaHUX ITOBHOBAXXECHB, & TAKOX 3a IILOBUM BHUKOPHC-
TaHHSIM (DiHAHCOBHX 1 MaTepialbHUX PEeCcypciB, MO TEPENAIOThCS U X
peaitizariii BiAIOBITHO JO BUMOT YMHHOTO 3aKOHOJAaBCTBa [4, c. 325].

B3aemoniss Mik 3a3HaYCHHMH CyO'ekTaMH ITyOIiUYHOI BIamu 3AIHCHIO-
€THCS TAKOXK Ha piBHI (HOPMYBaHHS JIepKaBHOI MOJIITHKA Ta HOPMATHBHOTO
3a0e3nedyeHHst pyHKIIOHYBaHHS MiCLIEBOro caMmoBpsinyBaHHs. Came 3 1€
MeTor0 B YKpaini pyHKIioHye MiHICTepCTBO PO3BUTKY TpOMall, TEPUTOPIH
Ta iHQPacTPyKTypu YKpaiHH, OJHHUM i3 KJIFOUYOBUX 3aBJaHb SIKOTO € (op-
MYBaHHS Ta peaji3allisi Aep>KaBHOI MONITHKUA y cdepi PO3BUTKY MICIICBOTO
camoBpsiiyBaHHA [S]. BomHouac, He3BaXKarouu Ha ICHYBaHHS PI3HOMaHITHHX
(opM, TPUHIMIIB Ta MEXaHI3MIB B3a€EMOJii, YHHHE 3aKOHOJABCTBO JOCI
HE MICTUTH KOMIUIEKCHOTO HOPMAaTHBHOTO BH3HAUEHHS CaMOTO TOHSTTS
B3a€EMOJIii OpraHiB BHKOHAaBYOI BJIQJAW Ta OpraHiB MiICIEBOIO CaMOBpS-
IyBaHHA. Taka 3aKOHOJABYa MPOTAIMHA 3yMOBIIOE BUHHKHEHHS IPaBOBOI
HEBM3HAYEHOCTI TA HETaTHBHO BIUIMBA€E HA €()EKTUBHICTH MPAaBO3aCTOCOBHOT
MIPAKTHKH.

SAx 3asmagatots lO.b. Kamman, O.M. J[lepxamiok Ta I'.B. Makapos,
Cy4JacHa MOJEINb B3a€EMOJI1 OpraHiB BUKOHABYOI BIIaIN Ta OPTaHiB MiCIIEBOTO
CaMOBPSTyBaHHSA XapaKTepU3YETbCS HU3KOIO CHUCTeMHuX npobneM. Cepen
HUX aBTOPH BHOKPEMJIIOIOTH TIO/IBIWHMH TPABOBUH CTAaTyC MiCHEBHX
JICpXKABHHUX aJMIHICTpAIlii, SKi OJHOYACHO € CKJIAJOBUMH BEPTHKAJI BUKO-
HaBuOi BIagM Ta BUKOHYIOTh OKpeMi (YHKIIi MiCIIeBOro piBHS; Hemoc-
KOHAJICTh CHCTEMHU JIEPKABHOTO KOHTPOJIIO, SKa (haKTUYHO MOIIUPIOETHCS
JIMIIE Ha peati3allilo JeJIerOBaHuX MMOBHOBAXXEHb; OOMEKEHICTh (hiHAHCOBUX
1 MaTepiallbHUX MOXIHUBOCTEH TEpPHUTOpIalbHUX TPOMai, OCOOIHBO
Ha 0a30BOMy piBHI; HEIOCTaTHE 3aKOHOJABYE BPETYJIOBaHHS IPaBOBOTO
CTaTyCy TEPUTOpIalbHUX TpoMajl Ha PiBHI palioHIB Ta 00IACTEH; MOCTYIIOBE
pO3MIUpEHHS] KOJIa COLIaJbHUX IOBHOB@KEHb OPTaHiB  MiCIIEBOTO
CaMOBpSTyBaHHA 0e3 HaJI)KHOTO (iHAHCOBOTO 3a0E3MEUCHHS; a TaKOX
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30epekeHHs1 HepOpMaTbHOTO BIIMBY MICLEBHX JAEp)KaBHUX aJMiHiCTpamiit
4yepe3 (iHAHCOBY 3aJEKHICTH OpraHiB MICIEBOTO CaMOBpSIyBaHH,
10 CTBOPIOE MIJATPYHTS JUI BUHUKHEHHS KOH(QJIIKTIB MK BIANOBITHUMH
cy0'exramu [1, c. 38-39].

Iopsim i3 MMM YMHHA CHCTEMa OpraHi3amii B3aeMOIii MK OpraHaMu
MICLIEBOTO CaMOBpsAYyBaHHA Ta OpraHAMW BHKOHABYOI BIagu Mae ¥ iHIIi
HelOMiKA. 30KpeMa, 3aKOHOJAaBCTBO HE MICTHUTH YITKOTO PO3MEKYBAaHHS
chep CHIMPHOI MAiSUTBPHOCTI Ta KOMIIETEHIII BIAMOBIAHUX OpPTaHiB.
HopmatuBHe perymioBaHHS B3a€MOJil 3HAYHOIO MIpOIO 3MiHICHIOETHCS Ha
piBHI MIA3aKOHHUX aKTiB, 110 HA MPAKTHUI[ MPU3BOIAWTH 1O MEPEBAYKAHHS
aJIMiHICTPAaTUBHO-OPTaHi3aI[ifHAX MEXaHI3MIB HaJl HaJC)KHUM HOPMATHBHO-
NpaBOBUM peryitoBanHsAM. Kpim Toro, posmupeHHst o0Ocsry neneroBaHHX
MOBHOBa)XEHb OPTr'aHiB MICLIEBOTO CAMOBPSIIyBaHHS 3aKOHOMIPHO IOTpeOye
30UIBIICHHS AepkaBHOTO (DiHaHCYBaHHA y (opMi cyOBeHIiH, oHaK 3a YMOB
Oii  MpaBOBOTO  PEKMMY BOEHHOTO CTaHy 3a0€3NEYCHHS  TaKoro
(iHaHCYBaHHS € CyTTEBO YCKIIaJHCHHM.
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CHELIAJIbHO-IOPUIAYHUA IHCTPYMEHTAPIN
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3araJbHOHAaYKOBa METOHOJIOTISI (JOpMYe yHIBepcallbHUI Kapkac yceOid-
HOTO ITi3HaHHS aJMIHICTPaTHBHO-NIPABOBOTO PETYJIIOBAHHS BiIHOBIICHHS
iHppacTpykTypu. BomHouac moryimbiene onpamoBaHHs BIacHE IOPHIMYHOT
Mmarepii morpedye BHMKOPHCTaHHS CHELIaJIbHUX Tally3eBUX METOJIB,
CIpPSMOBAHHUX Ha JOCIiIKCHHS HOPM, IHCTHTYTIB 1 mpaBoBuUX sBHII [1; 2].
Jlo KIFOYOBHX CIICHiaNbHO-IOPUANYHAX 3ac00iB Hale)kaTh (QOpMaiIbHO-
IOPUIWYHNHN, TOPIBHUIBHO-TIPABOBHH, 1CTOPHKO-TIPABOBHH, CHCTEMHO-
CTPYKTYpHMii i MPOTHOCTUYHUI METOAN. IX MoeaHaHHs 3a6e3medye M0CiI-
KCHHS YHHHOI HOPMATHMBHOI OCHOBH, ii T€HE3W, 1HO3eMHOTO IOCBiAy
Ta MEPCHEKTUB MOJANIBIIOTO PO3BUTKY.

dopManbHO-IOPUAMYHUN METOJ|, SIKMH TaKoX Ha3MBalOTh (OPMaJIbHO-
JOTMaTHYHUM a00 FOPUIUYHO-IOTMATHYHUM, HAJIEKUTh JO OCHOBHHUX
iHCTpyMeHTiB npaBHMuUOi Hayku [3]. Moro 3micT monsrae B aHani3i TekcTiB
HOPMaTHBHO-TIPABOBUX aKTiB, OYKBAJIFHOMY Ta CHCTEMHOMY TIyMadeHHI
iX IOJIOXKEHb, YCTAaHOBJICHHI 3MICTy IOPHAMYHMX TOHSTH 1 KOHCTPYKILH.
Y 1npoMy JOCH/DKEHHI BiH BHUKOPHCTOBYETHCS Ul BCEOIYHOTO OIpallio-
BaHHS HOPMATHUBHOI 0asW, MO PETYyIIoE IHPPACTPYKTYPHE BiTHOBICHHS:
npo¢iTBHAX 3aKoHIB, mocTaHoB Kabinery MiHicTpiB YkpaiHu, akTiB IIOHO
TSUTBHOCTI CIICTiaTi30BaHUX OPTaHiB, MiA3aKOHHUX JOKYMEHTIB, Aep KaBHUX
OyzmiBeNbHUX HOPM 1 CTaHIAPTIB.

DopMaIbHO-TIPABOBUI aHATI3 /J03BOJISIE BH3HAYUTH IPaBa, OOOB’S3KH
W TOBHOB&KEHHS YYaCHUKIB BiJIOYZOBH, JOCTIIUTH BHYTPILIHIO JIOTIKY
aKTIB Ta iX y3roJKeHicTh. 3 HOrO JOIIOMOIOI0 YTOUHIOETHCS 3MICT TOHSATH
«BITHOBJIEHHS (BiIOynOBa) IHQPACTPYKTYpH», «KpUTHYHA 1H(PACTPYK-
Typa», «IepkaBHa LIbOBAa IIPOrpaMa BiJHOBIICHHS», «EIWHA JEp)KaBHA
cucreMa BinOynoBm» [4]. Metox nae 3MOry BCTAaHOBUTH, YU OXOILTIOE
HOpPMaTHBHE MOHATTS iHQPACTPYKTYPH JIUIIE iHKEHEPHI MEpexXi i cucTeMu
JKUTTE3a0€3MEeUeHH a00 TaKoXK COLIaJIbHI 00’€KTH, a TaKOX PO3MEXyBaTh
BiTHOBJICHHS, KaIliTATBHUN PEMOHT i PEKOHCTPYKIIIFO.

BaxnuBuM pe3ynbTaToM HOTO 3aCTOCYBAaHHS € CHCTEMAaTH3alis HopMa-
TUBHOTO Marepiamy, moOyzoBa iepapxii mpaBOBMX akTiB Ta BHU3Ha-
YeHHS MicUs BiATIOBITHUX HOPM Y 3aKOHONABCTBI Ykpainu. TiymadeHHs
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KONI3IHAX 1 HEJOCTaTHBO YITKUX TIOJIOKEHh 3a0e3ledye TOYHiIe
OKpECIICHHS IOpUIMYHKX 3acaz BifOynoBu. OTxe, GpopMaTbHO-IOPHIMYHAN
METOJI CTBOPIOE HEOOXiJJHY OCHOBY JUISI ITOJAJIBIIONO BHUSBJICHHS MPOTaJINH,
CYIEPEYHOCTEH i HeIOJIIKiB IIPABOBOIO PETYIIIOBAHHS.

[MopiBHSIIBHO-TIPABOBUI METOJ PO3LIMPIOE MEXI NOCIIDKCHHS 3aBISKH
3iCTaBJICHHIO YKPaiHCBKOI MOJeNi 3 MIKHAPOJHUMHU CTaHAAPTaMH Ta OCBi-
JIOM JIep>KaB, SIKi 3MIMCHIOBAIH MAacIITa0HY BiZOyAOBY TICIS BOEH, TEXHO-
TeHHUX KaracTpod um cTuxifiHnx nux. [lOpiBHSHHS OXOILTIOE MOJemi
JIEPKABHOTO KEPiBHUIITBA, MEXaHI3MHU (hiHAHCYBaHHS, CIIOCOOH 3aiTydeHHS
JIOHOPCHKOT JTOTIOMOT'H, KOHTPOJb SKOCTI Ta y4acTh IPHBATHOTO CEKTODY.
BoHO [103BOJIsIE BUSIBUTH CIIUJIBHI 3aKOHOMIPHOCTI, BIJMIHHOCTI W pillIeHHS,
MOTEHINIHO MPUIATHI I afanTanii B YKpaiHi.

KommnapaTuBicTchkuil aHami3 nependavae TakoXX 3iCTABICHHS JIOKTPH-
HAJIBHUX KOHIICTIIiH, MPECTABICHUX Yy HAIlIOHAJBHIA Ta 1HO3EMHIi JiTepa-
Typi, IO Ja€ 3MOTY OIIHWTH BigIOBITHICTE YKPaiHCHKOI FOPUAMYHOI
JIOKTPUHH CBITOBUM TEHJACHIISM. BHYTpIIIHIM BUMip TOPIBHSIHHS TOJIATAE
y BUBUYCHHI Pi3HUX pelaKiiil HOpMaTHBHUX aKTIB, IO J03BOJISIE MPOCTEIKUTH
TpaHcdopMallilo MPaBOBOr0 PO3YMIHHS BiJHOBIICHHS. 30KpeMa, MOLLILHO
3ICTaBIISATH PETYNIOBaHHS, COPMOBaHE Ul MOJONAHHS HACIHIJKIB TEXHO-
TEeHHUX aBapiil abo pyiHyBaHb yHaAcHigok OoioBux mii 2014-2015 pokis,
i3 HOpMaMu, NPUUHATHMH TICJIS IOYaTKy IIMPOKOMAacITaOHOI BIHHU
y 2022 porii.

3acToCyBaHHS IIbOTO METOMY 3a0e3leuye KPUTHYHE 3al03WYEHHS MO3U-
TUBHOTO 1HO3EMHOTO JIOCBilly 3 ypaxyBaHHAM cCHenU(IYHHX YKpaiHCBKUX
ymoB. Ha i#oro ocHoBi MOXyTh OyTH CcGOpPMYJIbOBaHI pEKOMEHMAlii
I10/10 BJOCKOHAJICHHSI 3aKOHOJABCTBA BIiJIOBIIHO J0 MDKHapOJHHUX CTaH-
JIapTiB 1 3000B’s13aHb YKpaiHU.

IcTopuKO-TIpaBOBUI METOJ BUKOPUCTOBYETHCS IUISL PO3KPUTTS TCHE3H
pETryIIOBaHHS Ta BCTAaHOBJICHHS INPUYNHHO-HACIIIKOBUX 3B’S3KIB, IO
BHU3HAYMJIM CYYacHUI CTaH HOpMaTHBHOI 0a3u. BiH oxorutoe aHami3 opra-
Hizalii TMICIIBOEHHOI BiOYAOBM Yy pPaOSHCHKUA IepioA, MpPaBOBHX
MEXaHi3MIB JIKBiJamii HACHiOKIB CTUXIHHMX JHMX y MepIl JeCATHIITTSI
HE3aJIeKHOCTI, PEryJIIOBaHHS BiTHOBJICHHS JKUTIA U 1H(pacTpyKTypH micis
noyarky 30poiiHoro koHQuIikTy Ha cxonui Ykpainu y 2014-2015 pokax,
a TaKoX pillleHb, NPUHHATHX Yy BIANOBiAb HAa MacoBi pyHHyBaHHS
2022-2025 poxis.

IcropruHa mepcrekTHBa 103BOJISIE MPOCTEKUTH TEPEXiJl BiJl KOMaHIHO-
[EHTPaNIi30BaHOI MOJAETi 10 OimbII IENEeHTPaNi30BaHUX, KOHKYPEHTHHX
1 TPO30pHX MEXaHi3MIB, IO TependadaroTh TEHACPHI MPOIETypH, Tpo-
MaJICbKHH KOHTPOJIb Ta MDKHApOIHY KoopauHamiro. OZHOYacHO IOCIHia-
JKY€TBCSI €BOJIOISI aJAMIHICTPATHBHOTO, OO/DKETHOTO 1 MicTOOYIiBHOTO
3aKOHOJABCTBA, IO Ja€ 3MOTY BCTaHOBUTH, SIKi TOMEpenHi pilIeHHS
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i icTopryHi 00CTaBMHM 3yMOBWJIM HasBHI NMPaBOBi IHCTHTYTH [S5], a Takox
BUSIBUTH ITOBTOPIOBaHI MpoOiemu — fedinuT (iHaHCYBaHHS, OIOpOKpaTHYHI
Oap’epu Ta KOpyMUiiiHI pPU3UKH. [CTOPHKO-TIPaBOBHH METOX BBOIMTH
YaCOBUH BUMIp Y OCIIKCHHS 1 1a€ MiACTABU OLIHUTH, HACKUIBKU CyJacHe
PETYITIOBaHHS BPaXxOBY€E JOCBI MHHYJIOTO.

CHCTEMHO-CTPYKTYPHUI METOX Yy IOPHIMYHOMY BHMIpi BHKOPHCTOBY-
€ThCS 1711 TOOYAOBH LUTICHOI IIPAaBOBOI MOJIEINI TOCTIIKYBaHOTO MEXaHi3My
[5]. Bim mo3Boisie BHOKPEMHUTH HOPMATHBHI IHCTHTYTH, KOMIIETEHTHI
OpraHd W aJAMIHICTpaTHBHI MPOUENYPH, BU3HAYUTH IX Micle Ta IOpPUIMYHI
3B’s3KH. YMOBHA IHCTHTYLIilHa cxema oxoruiroe BepxoBny Pany Ykpainu
K cy0’ekTa 3aKoHOJaB4yoro peryitoBanHs; KaGiner MiHicTpiB Ykpainu
1 mpodisbHe MiHICTEPCTBO SIK CYO’€KTIB (OpMyBaHHS IOJITHKH W mim3a-
KOHHOI HOPMOTBOPYOCTI; CHELialli30BaHEe areHTCTBO SIK BUKOHABIIA Ta KOOP-
JMHATOPA; 1HII HEHTPAIbHI OpraHH, MiCLEBY BIIaly, KOHTPOJbHI YCTaHOBU
i cynu.

[I{ono kokHOTO cy0’€KTa BCTAHOBIIOIOTHCS HOPMATHBHI TTOBHOBa)KCHHS,
MPaBoBi ()OPMHU TiSUTEHOCTI Ta MPOIEAYPH B3a€MOJI1l. AHANI3YIOTHCS HAKa3H,
pilIeHHs, JOTOBOPW MIiAPSMY, aKTH TEPEeBIPOK, IOTOKCHHS IPOEKTIB,
poboTa CHiTPHEX KOMICiH Ta MEMOpPaHAYMH 3 MiKHAPOIHHUMH JOHOPAMH.
YHacmigok mboro (GOpMyeTbCs IOPHINYHUN Kapkac BimOyAOBH, Ha SKOMY
IPYHTYIOTbCS BCl (yHKIIOHaJbHI npouecH. Taka Mozenap HeoOXinHa
JUIS OLIHIOBAHHS Y3TO/DKEHOCTI MEXaHi3My Ta TMiJrOTOBKH IPOMO3HUIIiN
110710 0T0 BIOCKOHAJIEHHS.

[MporHocTH4HMIT MeTOx 3abe3nedye CIpSIMOBAHICTH  JOCIIIKEHHS
HE JIMIIe Ha OIUC HAsBHOTO CTaHy, a W Ha MOJEIIOBaHHSI MaHOyTHHOTO
PO3BHUTKY 3aKOHOJABCTBA W YIPaBIIHCHKOI Tpaktuku [6]. Ha mincrasi
BUSIBJICHUX TEHJCHIIIM OLIHIOIOTHECS KOPOTKOCTPOKOBI Ta JOBTOCTPOKOBI
creHapii npaBoBoi TpaHcdopmanii. Cepen NOTSHIIIMHUX BUKINKIB 0COOIMBE
3HAQUEHHS MAlOTh IIepeXiJ BiJ NPABOBOIO PEXHMY BOEHHOTO CTaHYy
JI0 TOCTKOH(IIKTHOI BiXOYHOBH, MOCWICHHS POJi MDKHapogHHUX (iHaH-
COBHX OpraHizamiii Ta HeOOXiIHICTh IMIIEeMEHTAIlii cTaHmapTiB €Bpomeii-
cbkoro Corozy.

[TporHocTHYHUIT aHaNi3 103BOJISIE OOTPYHTYBATH MOXMIIMBI 3aKOHOJABY1
pitieHHs: GOPMYBaHHS CHELIAILHOIO PEKUMY IPHCKOPEHOTO BiJHOBIICHHS
KPUTUYHUX O00’€KTiB, yJOCKOHAJICHHS 3aKymiBedb y OyniBenbHiN cdepi,
CTpaxyBaHHs BiZI0yJOBYHMX PH3HKIB, CTUMYJIOBAHHS MPHBATHOTO 1HBECTY-
BaHHS T4 PO3LIMPEHHS JEP)KABHO-IPUBATHOIO MApTHEPCTBA. MOro mpak-
THYHA MIiHHICTh TOJNSTaE y BUPOOICHHI HAYKOBO apryMEHTOBAaHHX Opi€H-
THPIB [UIT HOPMOTBOPYOCTI Ta ITyOIITHOTO YIIPABIiHHS.

Kommuteke criernianbHO-IOpUANIHIX METOJIB 3a0e3ledye OaraTopiBHEBE
mi3HAHHA TnpenMeTa. POpMaIbHO-IOTMATHYHHN aHaJi3 PO3KPUBAE 3MiCT
YUHHAX HOPM; MOPIBHAUIBHO-TIPaBOBHHA pO3MIIlye HAIiOHAJIBHY MOJENb
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y [IHMPHIOMY KOHTEKCTi; ICTOPUKO-TIPABOBUI MOSICHIOE ITOXOJPKCHHS
npoOieM 1 TATJIICTh pillleHb; CHCTEMHO-CTPYKTYPHHUH BiJTBOPIOE BHY-
TpilHIO OyJIOBY MEXaHi3My; IPOTHOCTUYHUI OKPECIIIOE TPAEKTOPIT MOAab-
IOr0 PO3BUTKY. BUKOpHCTaHHs JMIIe OJZHOTO 3 HUX He 3a0e3meqmsio 0
JIOCTaTHHOI TOBHOTH. 30KpeMa, i30JIbOBAaHUH (OPMAIEHO-FOPUINIHIN
aHaNi3 CTBOPHMB OM CTaTHYHE YSBJICHHA IPO HOPMHU 0O€3 ypaxyBaHHA IX
(hakTm4HOI 1ii, TOMYy BIiH JOIOBHIOETHCS METOIAMH, CIPSIMOBAaHUMU
Ha TOCTIKEHHS MPAKTUKU Ta CYCIUTBHOI TUHAMIKH.
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OKPEMI IIMTAHHSA IUBIJIBHO-TIPABOBOTI'O PEI'YJIFOBAHHSA
CITAAKOBOI'O JOI'OBOPY B YMOBAX BO€EHHOI'O CTAHY

KoBanenko Cepriii OsieroBua
acnipanm xageopu npueamHozo npasa
Hayionanvnuii ynieepcumem «Odecvka ropududna akaoemisny
M. O0deca, Yxpaina

CrafikoBUil JIOTOBIp € CaMOCTIHHOK JOTOBIPHOIO KOHCTPYKII€EO
OUBUIBHOTO TIpaBa YKpaiHW, SKa TIIOE€JHYE JOTOBIPHE pEryJIOBaHHS
3 PO3MOPSAKEHHAM MAWHOM Ha BHIAAOK cMepTi. Moro 3axpimnenns y IIK
VYxpaiHun po3mupmwio MOXIMBOCTI (isnyHOi 0cOOM BHM3HAYaTH JOIIO
HaJe)KHOTO il MaiHa micns cmepTi. BomHowac dYHMHHE peryIroBaHHS
HE YCYHYJO HH3KM TEOPETHYHHX 1 NpPaKTHYHHX mpobiem. 30Kpema,
nonoxxeHHs rraBu 90 LK Ykpainn noTpeOyoTs y3roIKeHHS i3 3araJbHIMA
MOJIO’KEHHSAMH JIOTOBIPHOTO Ta CHaJKOBOTO IpaBa.

3000B’s3aHHs  Biguy’KyBada 1 HaOyBada 3a CIIagKOBHM JIOTOBOPOM
BU3HauYeHI dactuHOK mepmioto crarti 1302 K Vxkpainnm. AHami3 mi€i
KOHCTPYKIIIi A€ MiJCTAaBH PO3MEKYBAaTH 1B B3a€MOIIOB’sI3aHI HOPHUIUYHI
eneMeHTH. [lepmmii Mae 3000B’s3abHUI XapakTep 1 BUHHKA€ 3 MOMEHTY
YKJIaJieHHs T0ToBOpY. Jpyruii moB’s3aHuil i3 MAaiTHOBUM PE3yJIbTaTOM, SKHIA
HACTAa€ MICsl CMEPTi BimdykyBaua. CaMme CIiBBiIHONICHHS IMX €JICMEHTIB
BU3HA4Ya€ MpoOJieMy IOPUANYHOI MPUPOIH CIHAJKOBOTO JIOTOBOPY Ta HOro
MICIIS Y CHCTEMI ITUBLIBHOTO TIPaBa.

VY cyuacHiil yKpailHCBKIH NMBUTICTHINI IIepeBaXkae MiAXix, 3a SKAM
CHaIKOBUH HOTOBip He € pisHOBHIOM cmankyBaHHsA. B. K. T'ibkeBchkuit
ta M. B. OcTponyIpKkuii BiTHOCATH HOTO JI0 IMBITEHO-TIPAaBOBUX JTOTOBOPIB
1 aHaNi3yloTh NpEAMET, ICTOTHI YMOBH, PO3ipBaHHI Ta cmocoOu 3abe3-
MICUYCHHS BUKOHAHHSA Takoro maorosopy. OKpeMO aBTOpH 3BEpTarOTHCS
JI0 3apyOiKHUX MpaBoBHUX Mojenei [1, c. 51-58].

o mosumiro pos3suBae JI. B. Kpacurpka. Jlocmimkyoun CIiBBigHO-
IIEHHS CMaJKOBOTO JOTOBOPY 13 3aIllOBITOM, JOrOBOPOM JOBIYHOTO yTpH-
MaHHS (IOTJISILY), AOTOBOPOM JlapyBaHHs Ta IHIIMMH IPaBOYMHAMH, BOHA
30CEpePKYETHCSl Ha HOro 0COOIMBOCTSIX SIK LIMBLIBHO-TIPABOBOTO NIPABOYUHY
[3, c. 26-30]. Takwuii miagxin ma€ 3MOry OL[HIOBATH CIIAIKOBHI JOTOBIp He
aumie 3 omiay Ha Horo posmimenHs y Kumsi mocriit K VYkpainwm,
a mepemyciM gepes mpasa Ta 000B’I3KH HOTO CTOPIH.

e minxix HaiiOLmbII Bupa3HO oOrpyHTOBaHMWH y mparpsix O. €. Kyxa-
peBa. YueHui BU3HAYa€ CIaIKOBHMA TOTOBIp SK JOTOBip Ha BUITAJOK CMEPTI,
aje He K IOTOBip Mpo chaakyBaHHSA. BimmosigHo, HOpME TiaBum 90
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LK Ykpainu BiH po3risiaae y IUIONIMHI 3000B’°13aJIbHOTO, @ HE CMaJKOBOTO
npaBa. HeoOxinHicTe mepernsmy uunHHOTO perymtoBanHs O. €. Kyxapes
MOB’s3ye 3  peKkoau(ikamierd [HBUIPHOTO 3aKOHOJABCTBA  YKpaiHU
Ta TPOIOHY€E MOCHIMTH KOHTPOJIb 32 BHUKOHAHHIM CIIaJKOBOTO JIOTOBOPY
[4, c. 72-77].

[Mozumis O. €. KyxapeBa Mae 3HaU€HHS HacaMIepe. Al PO3MEKyBaHHS
CHagKyBaHHA 1 PpO3MOPSAMKEHHS MailHOM Ha BHmajgok cmepTi. Ilompm
TEPMIHOJIOTIYHY OJHM3BKICTh, Ii KOHCTPYKIi MAalOTh PI3HUH IOPUIMIHHNA
3mict. CrmagkyBaHHS miependadae yHiBepcampHe a00 CHHTYJISIpHE IpaBo-
HACTYITHHULTBO Y MEXaxX CIHaJKOBOTO IPABOBIIHOUICHHS. 3a CIaJKOBUM
JIOTOBOPOM HalyBau CTaTyCy CHAJIKOEMIS HE OTPUMYE: HOTO MpaBo
Ha MailHO € HacCJIiZIKOM BHKOHAHHS JIOTOBOpY, YKIQJIEHOTO 3a >KUTTS Bij-
qy)XKyBada.

Taxuii migxig niarpumytots M. b. KpaBuuk ta O. T. Typ. Ha migcrasi
aHamizy 3aKoOHOJaBCTBa YKpaiHM 1 JjepxkaB €sporefickkoro Coro3y
BOHH BIJHOCSTHh CHAIKOBUI IOTOBIp 1O cdeph 3000B’S3aIBHOTO TpaBa
[2, c. 80-86].

Pazom i3 tum, 1. A. CamoiiioBa posrisiae CHaJKOBHH HOTOBIp Kpi3h
MPU3MY CITIiBBITHOIICHHS 3000B’S3aJBHOTO IpaBa Ta CHAaIKOBUX IIPaBO-
BiTHOCHH, BH3HAUAIOYM HOTO SK OCOONMBHH MEXaHi3M IIepexoay IpaBa
BJIacHocTi [6, ¢. 54-59].

AmHani3 HaBeAeHMX HAayKOBUX MO3UIH Jae MIiICTaBU BHOKPEMHTH TPH
MIAXOIU 0 BU3HAUCHHS MICIIS CIIaIKOBOTO JJOTOBOPY B CHCTEMI IIUBIIBHOTO
IpaBa, 30KpeMa Ha Hally JTyMKY:

[Neprmmm migXoa0M € cIiaIkoBO-TIPaBOBa KOHIIETLIis, SIKa aKIIEHTY€E yBary
Ha TOMY, [0 MalHOBHMH e€(eKT IOroBOpY IOB’S3y€ThCS 31 CMEPTIO Biquy-
JKyBada, a OTXKe IHCTUTYT (DYHKIIOHAIFHO HAJISKUTH 10 CEpH CIaJAKOBOTO
npasa.

JpyruM migxomoM BHCTYIa€e JOTOBIPHO-3000B’s3ajbHA  KOHIICTIIIA,
BiNIOBITHO MO SIKOi CTIAKOBHH JOTOBIp € IMUBLIGHO-TIPABOBUM JOTOBOPOM
Ha BHUmajgok cMmepti. Came 3a3HAa4YeHa KOHICMIS HA CHOTOMHI Mae Haii-
OinbIIY MIATPUMKY Y CydacHii yKpaTHChKil LMBLITICTHLI.

TpeTiM MiIX010M € NOPIBHSUILHO-EBPOIHTErpalliiiHa KOHIICTIIIS, Y MeXax
SIKOT OCHOBHA yBara MpHIUISETHCS Y3rOKEHHIO YKPaTHCHKOTO PEryJItOBaHHS
i3 IPaBOBUMH MOJIEISIMU JIepKaB €BPONH Ta €BPONEHCHKUMH KOJIi3iHHUMHI
CTaHAapTaMH.

BBaxxaemo, 110 3a3Ha4eHI MiIXOAW HE € B3a€EMOBUKIIOYHMMH. KoxkeH
13 HUX XapaKTepU3ye OKPEMHH acIleKT CIIaKOBOIO JOTOBOPY: IEPIINiA HOro
3B’S130K 31 CMEpTIO BiAUy)XyBada, APYIWi IOpUAMYHY HPHUPOIY, TPETii
HAaIpsIMHU TTOJANIBIIIOTO BJIOCKOHAJIEHHS 3aKOHO/IaBCTBA.

BBaxaeMO CHaAKOBHM JOTOBIp LUBIIBHO-IPABOBHM JOTOBOPOM Ha
BHIIAJIOK CMEPTi, 3a SKAM BiI4y)XyBad BCTAaHOBIIOE MAaiHOBI Ta/abo
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HeMalHOBI O00OB’sI3KM HaOyBaua, a HaOyBay IICIsI CMEpPTI BiguyXKyBaua
HaOyBa€ MpaBO Ha BHU3HAYEHE JIOTOBOPOM MaiHO abo MaliHOBE NpaBo
Ha YMOBaX, IOTOJUKEHHX cTopoHamu. [Ipu npomy HaOyBad He HaOyBae
CTaTyCy CIaAKOEMIIS.

Take BHW3HAUYEHHA [a€ MIJACTaBH PO3MEXYBATH IOPUAWYHY TNPHPOIY
CIaJKOBOTO JOTOBOPY Ta MOMEHT HAcTaHHS MalHOBMX HACTIJKIB 3a UM
JIOTOBOPOM.

B cywacHmx peamisix, He CIHi 3ajMIIaTH 11032 YBarolO IHTAaHHI
IUBUIBHO-TIPABOBOTO  PETYNIOBAHHA CIaJKOBOTO JOTOBOPY B yMOBax
BOEHHOTO cTaHy. Tak, MmoBHoMacmTaOHa 30poiiHa arpecis Pociiicbkol
Oenepanii  akryamizyBasia mnpobnemu, ski no 2022 poky IepeBayKHO
3aJIMIIANINCS TeOpeTUUYHNMHU. Ha mpakTumi e Moxe crocyBaTucs (i3smyHOl
HEMO>KJIMBOCTI BUKOHAHHsS 00OB’SI3KiB, IEPEMIIIEHHS CTODiH, epeOyBaHHs
HaOyBaya 3a MeXaMHM YKpaiHM, 3HHMIICHHS a0o0 MOIIKO/DKEHHS MaiiHa,
OKyTIaIlil TepuTopii, BTpaTH JOKYMEHTIB, OOMEXEHHsS JOCTYIy OO Iep-
JKaBHUX PEECTPIB, YCKIAAHEHHS HOTapiadbHOro O(OPMIICHHS, CMEpTi 4n
3HUKHEHHS CTOPOHH, a TAaKOXX HEMOJJIMBOCTI BUMHEHHS HaOyBaueM OCO-
oncTHUX miid.

3anpoBapKeHHSI BOEHHOTO CTaHy HE 3MIHHJIO ITUBUIBHO-TIPABOBOI MpH-
pOOM CIIaAKOBOTO JOTOBOPY. BomHOWac BO€HHI OOCTaBHMHH iCTOTHO
BIUIMHYJIM HA YMOBU BUKOHaHHS HOTO MOJIOXKEHb.

[paktika BepxoBHoro Cyay CBIIUUTH NPO MpaKTHYHE 3HAYCHHS BOEH-
HUX OOCTaBMH JJIsI BHUpILICHHS CHAAKoOBHX cropiB. OkpeMy yBary cyuu
NPUAUIIOTh MUTaHHSIM CIaJKyBaHHS B YMOBaX BOEHHOTO CTaHy, JOCTYILY
JI0 HOTapiaJlbHUX TNPOLEAyp Ta 3axXUCTy IpaB YYaCHUKIB BiJIOBIIHUX
MIPaBOBITHOCHH.

[Toxa30BoI0 y oMY KOHTEKCTi € crmpaBa No 243/4527/23, posrmsHyTa
Bepxosaum Cyznom 27 6epesnst 2025 poky, y SKii BiAdyXyBad 3a3HadaB, 10
HaOyBad IiciIs MoYaTKy HOBHOMAacIITaOHOI BifHM BHiXaB i3 M. CioB’sIHChKa
Ta IPUIIMHAB BUKOHAHHS TOTOBIpHUX 000B’SI3KiB [5].

HaBenena cmpaBa 3acBimuye, IO BOEHHI OOCTaBUHU MOXYTH 0Oe€3mO-
cepelHbO BIUIMBATH HAa MOJKJIMBICTh BHKOHAHHS HaOyBaueM OOOB’SI3KiB
3a CMaJKOBUM JIOTOBOPOM.

Ha namy nymky, 1i oOCTaBUHM MOTPEOYIOTh YITKOTO PO3MEKYBaHHS
Ha piBHI NPaBO3aCTOCYBaHHI 1, 32 MOTPeOH, 3aKOHOJIABUOTO PETYIIIOBAHHS.
[TepemyciMm HEOOXiHO BiJPI3HATH 00 ’€KTHBHY HEMOXKJIMBICTH BHUKOHAHHS
BiJl Or0 1CTOTHOTO YCKJIQJHEHHS, BUHHOTO HEBMKOHaHHS Ta HeJ00pOCo-
BICHOTO IOCHJIaHHS Ha BOEHHI 0OCTaBHHH.

Cam ¢akt mepeOyBaHHS 3a MeXaMH YKpaiHH abo HOro mepeMilIeHHS
BHACNIJIOK BOEHHUX JHif camMe mo co0i He CBIAYUTH TPO MOPYIICHHS
CHaKOBOTO JOTOBOpPY. I Takoi OIiHKM HEOOXiTHO BCTaHOBHTH, UM MaB
HaOyBad peajbHy MOKJIMBICTE BUKOHATH MTOKIIZICHI HA HHOTO 000B’SI3KH.
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Bopmnodac ¢akTt mii BOEHHOTO CTaHy HE MOXE OYyTH YHIBEpCAITBHOIO
MiZICTaBOYO JUIS 3BUTHHCHHS BiJl BAKOHAHHS JIOTOBIPHUX 3000B’sI3aHb.

VY 3B’sa3ky 3 UM JoniisHOo nependaunti y LIK Ykpainu cnenianbHe
NPaBWJIO [IOAO0 BHKOHAHHS CIAJAKOBOTO JOTOBOPY 3a HAA3BHYAWHHUX
obctaBuH. OOCTaBHHU BOEHHOTO CTaHy, OOHOBHX Iilf, OKymamii, eBaKyarii
200 BUMYIIICHOTO MEPEMIMIEHHS MOXKYTh OyTH MiACTABOIO IS 3MiHU CTPOKY
YU CTIO0CO0Yy BUKOHAHHS O0OOB’S3KIB 32 JOTOBOPOM, SIKIIO BOHU 00’ €KTHBHO
YHEMOXIHUBHIN a00 ICTOTHO YCKIAJHWIM iX BHKOHaHHS. Ilpum mpomy
HaOyBad Mae JOBECTH NPUYMHHHUHA 3B’S30K MK BIIIIOBIAHOIO OOCTaBHHOIO
Ta HEMOXKJIMBICTIO 200 ICTOTHUM YCKJIaIHEHHSIM BUKOHAHHSI.

Take perynaioBaHHS BIANOBIJaTUME IMPHHOMIAM J00POCOBICHOCTI
Ta crpaBeauBocTi. OTHOYaCHO BOHO JacTh 3MOT'Y BPaXOBYBaTH 00’ €KTHBHI
MEepPeIIKOA JUIsi BUKOHAHHS JOTOBOPY, HE INEPETBOPIOIOYM BOEHHHMH CTaH
Ha 0e3yMOBHY IIiJICTaBy /ISl 3BIJIbHEHHSI Ha0yBaua BiJl HOro 000B’SI3KiB.

TakuM 4YnMHOM, 3BaXKaloUM Ha BHKJIAJICHE, MOXKHA CTBEp/XKYBaTH,
0 BH3HAYANBHUM JUIS KBamiikamii CITagKoBOTO JOTOBOPY BHCTYIIA€
HE MOMEHT CMEpTi BiJuyXyBada SK yMOBa peaii3amii MaiHOBOTO pe3yJb-
TaTy, a JOTOBIpHa NpHUpOJAA NpaB Ta OOOB’SA3KIB CTOPiH, SIKI BHHHUKAIOTH
3 MOMEHTY YKJaJeHHs norosopy. HaOyBau 3a cHagkoBUM J0TrOBOpOM
He HabyBa€ CTaTycy CIAaIKOEMIS, @ IPAaBO HA BU3HAUCHE JOTOBOPOM MaifHO
BUHUKAE K PE3yJIbTaT BUKOHAHHS JOTOBIPHOT KOHCTPYKIIIL.

OCoONMBICTh CIIAJIKOBOTO JIOTOBOPY IOJISITa€ B TOMY, LIO JOTOBIpHUI
MeXaHi3M HOETHYETHCS 3 MAIHOBUM HACITIIKOM, pealti3allis SKOTo OB’ 13aHa
31 cMepTIO BiguyxkyBada. Came 1ie 3yMOBIIIOE HOTO (DYHKIIOHAJIBHUIT 3B’ 30K
31 cmagkoBUM mpaBoM. [Ipore Takmii 3B’S30K HE 3MIHIOE JOTOBIpHOT
MIPUPOJY TPaBOBIAHOCHH. BinTak criafkyBaHHs SIK BUJ TPaBOHACTYITHHUIITBA
HEOOXiTHO BiJIMEKOBYBATH BiJ HOTOBIPHOTO PO3IOPSIKEHHS MaiHOM
Ha BHUMAJI0K CMEPTI.

Ba-0inpire, BoeHHHWI CTaH BUSBHB OOMEXKEHICTh TPATUINIHOT MOAemi
PETYIIOBAaHHS CIIaJIKOBOTO JOTOBOPY Y BHIIaJKaX, KOJIH BOEHHI OOCTaBUHU
MEPEIKO/PKAIOTh HOTr0 BHUKOHAHHIO. [lepeMillleHHs CTOpiH, eBakKyaris,
nepeOyBanHss HaOyBada 3a MeXaMu YKpaiHW, OKymaiis TEpPHUTOpIiH,
MIOMIKO/DKSHHS 200 3HMIIEHHS MaifHa, BTpara JOKYMEHTIB Ta iHII HACIiIKU
BOEHHHX il MOXYTh MPU3BECTH JIO0 HEBUKOHAHHS JIOTOBIPHHX OOOB’SI3KIiB
6e3 BuHM HaOyBaua.

Cam ¢akrt nii BOEHHOrO CTaHy HE € MiJCTaBOIO JUIS aBTOMATHYHOIO
3BUIbHCHHS HaOyBaua BiJi BUKOHAHHS CIIaJJKOBOTO JOTOBOPY. [HIIMN mimxis
cylepeunB OW BHMOTaM JOOPOCOBICHOCTI, CIPaBEIMBOCTI Ta HAJIEKHOTO
BUKOHAHHS IUBUIGHUX 3000B’s3aHb. Y KOXHIA CHpaBi  HEOOXiTHO
BCTAHOBIIOBATH, 49X OyJla BUKOHAHHIO 00’€KTHBHA IIEPEIIKO/A, HACKUIBKU
icrotHuM OyJ0 YCKJIAaIHEHHS BWUKOHAHHS, UM HasBHa BHHAa HaOyBada
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Ta YW HE BHUKOPHUCTOBYIOTHCS BO€HHI OOCTaBUHHM HEIOOPOCOBICHO
K T/ICTaBa JUIsl yXUJICHHS BiJ TOTOBOPY.

[Moganpmmii pO3BUTOK IHCTUTYTY CHAJIKOBOTO JOTOBOPY IOLJIBHO
MOB’sS3yBaTH 3 HOT0 TEPEersIOM Yy Mekax pekomudikamii IHBUTEHOTO
3aKOHOJIABCTBA YKpaiHH. MeThcs He TilbKM NPO YTOUHEHHS HOTO MicIs
B CHCTEMi LUBIJIBHOTO IpaBa, a i PO BCTAHOBJICHHS CIICHIaIbHUX IPAaBUI
Ha BHIAJ0K HAI3BUYaWHUX OOCTaBUH, SIKi YHEMOXKIHBIIOIOTH ab0 iCTOTHO
YCKIIaJHIOIOTh BHKOHAHHSA IOTOBIpHHX 000B’s3KkiB. Takwii MexaHi3M Mae
3a0e3medyBaTu OalaHC iHTEpeciB Bimuy)kyBada i HaOyBada Ta BOJHOYAC
36epiraTi cTabiNbHICTH NOTOBipHHX BigHOCHH. Moro 3acTocyBaHHsS He Io-
BUHHO CTBOPIOBATH MOXKJIMBOCTI JJIsi O€3MiICTABHOTO MOCHJIAHHS Ha BOEH-
HU CTaH 3 METOIO YXHMJICHHS BiJl BAKOHAHHS JOTOBIpHUX 000B’SI3KiB.

Y TakoMy BHIAIKy BJOCKOHAQJICHHS IIPaBOBOTO  PETYJIOBaHHS
CIaJKOBOTO JIOTOBOPY MAa€ OXOIUTIOBATH TPW B3a€MOIIOB’SI3aHi HamlpsIMU:
BU3HAYCHHS HOro JOTOBIpHOI TPHPOAM, BPEryJIOBaHHA MaifHOBOIO
pesynbTaty, SKH peayi3yeTbCs IICNsl CMEpTi Bigdy)XyBada, Ta BCTaHOB-
JICHHA CIICUIANBHAX IIPaBWJI BHKOHAHHS JIOTOBOPY 32 HaJI3BHUYalHHX
oOcraBuH. Peamizamisi npx HampsAMiB CHPHUSATAME Y3TODKEHHIO 1HCTHUTYTY
CHAJKOBOTO JIOTOBOPY 13 3arajJbHAMH IIOJOKEHHSAMH 3000B’S3aJIbHOTO
IpaBa Ta BOJHOYAC OACTh 3MOTY BPaxyBaTH OCOOJHBOCTI PO3HOPSIKEHHS
MaifHOM Ha BUIIaIOK CMEPTI.

Jlireparypa:

1. Tixescekmii B. K., Octpomynpkuit M. B. CriagkoBuit 10ToBip: OCHOBH
teopii. [Ipasruuuii gicnux Yuieepcumemy « KPOK». 2019. Ne 35. C. 51-58.

2. KpaBunk M. B., Typ O. T. OcobmuBOCTi YyKJIaJeHHS CHaJIKOBOTO
JIOTOBOPY 32 3aKOHOAABCTBOM YKpaiHM Ta 3aKOHOJABCTBOM KpaiH €Bpo-
neicekoro Coro3y. Bicuukx Jlvsiecbkoeo ynieepcumemy. Cepist opuouuna.
2021. Ne 72. C. 80-86.

3. Kpacuupka JI. B. Po3MexxyBaHHs CIaJKOBOTO JOTOBOPY Ta IHIIKX
MIPAaBOYHHIB y MUBLIBHOMY TIpaBi. [lionpuemHuymeo, 2ocnooapcmeo i npaso.
2018. Ne 11. C. 26-30.

4. Kyxapes O. €. Illono nuTaHHs CTOCOBHO BJIOCKOHAJEHHS IHCTUTYTY
CHaJKOBOTO JOTOBOPY B KOHTEKCTI peKoaudikaiii IHMBIIBHOIO 3aKOHO-
naBcTBa Ykpainu. Hoge ykpaincoke npaso. 2021. Bum. 3. C. 72-77.

5. IlocranoBa BepxosHoro Cyny Big 27 6epesnst 2025 poky y crpasi
Ne 243/4527/23 (npoBamxenns Ne 61-11066¢c824). URL: https://iplex.com.ua/
doc.php?regnum=126289833

6. Camoitnosa I. A. CmagkoBuil ZOTOBIp: MMPaBOBa MPHPOA 32 3aKOHO-
JTaBCTBOM YKpaiHW Ta KpaiH €Bpomnwu. [lionpuemuuymeo, 20cnooapcmeo
i npaso. 2021. Ne 3. C. 54-59.

403



DOl https://doi.org/10.36059/978-966-397-613-6-99

OCOBJIMBOCTI HEHTPAJII30BAHOI'O ITPABOBOI'O
PET'YJIOBAHHS JUCHUIIJITHU MPAII B YKPATHI

Meabauuyk Poman BacuiaboBuu
KaHouoam 1opuoudHUX Hayx,
doyenm Kagedpu 0epircagHo-nPasosux OUCYUNIIIH
1IBH3 «Esponeticokuii yHigepcumeny
M. Kuis, Yxpaina
https://orcid.org/0009-0006-0095-5650

[Toyarok hopMyBaHHS CydyacCHOTO 3aKOHOJABCTBA PO JUCLUILIIHY Mpart
JIOLUTFHO TIOB’SI3yBaTW 3 €TaloM MPaKTHYHOTO BHUOKPEMIICHHS NpeaMeTa
TPYIOBOTO MpaBa, TOOTO 3 ICTOPHYHOIO MOSBOIO BIIACHE TPYIOBHX BiTHOCHH
(Ha TO¥ wac — BIOHOCHH OIOAO Tparli). 30Kpema, ydeHi BiI3HAYAIOTH,
IO B MEpioN MPOMHCIOBOI PEBOIIONII CTpPIMKE PO3MMPEHHS MiANIpH-
€MHHLTBA Ta IHTGHCHBHE 3pPOCTaHHA IPOMHUCIOBOIO BHUPOOHHITBA
00’€KTHBHO 3yMOBWJIM NOTPe0y B yXBaJeHHI HOPMATHBHO-TIPABOBUX AaKTiB,
CIPSAMOBAHHUX Ha YHOPSIKYBaHHA TPYIOBHX BiIHOCHH i, BIATIOBiAHO, Ha 3a-
Oe3reveHHs HaJIeXHOrO PIBHS JUCLMIUIIHOBAHOCTI mpauiBHUKIB [1, c. 26].
Iopsim 13 1M, sk obOrpyHToBaHo 3asHauae JI.I. Cipoxa, mpaBoBe pery-
JIOBAHHS TIpalli 3a CBOEK IPUPOJIOI0 TOEJAHYE ITyOJIIYHO-TIPABOBI
Ta MPUBATHO-NIPABOBI Hadaya, ¥ 3 OMISAAY Ha I€ ICTOPUYHO CHOPMYBAIIHCS
JBa 0a30Bi METOIM NPABOBOI'O PETYIIOBAHHS IIpami, a caMe IeHTpalli3o-
BaHUIl Ta JeleHTpani3oBaHuil [2, ¢. 176]. Ha miii MeTo0M0TIYHiil OCHOBI
B IOPUAWYHIA TOKTPUHI cPopMyBaocs i YsABICHHS MPO PiBHI IPaBOBOTO
perymoBaHHS BITHOCHH y cdepi Tmparli, 30KpeMa BiTHOCHH, IOB’S3aHUX
i3 IMCOUILTIHOKO Mpalli, [0 CTAHOBUTB BAXIIHBY XapaKTEPUCTUKY MEXaHI3MY
iX IPaBOBOI'O PETYJIIOBAHHS.

3okpema, O.C. Bapenuk, aHami3yrodud piBHI IPaBOBOTO pETyIIOBAHHS
OXOpOHHM IMpalli, PO3MEKOBYE LIEHTPATI30BaHUI piBEHb (3aKOHM Ta IMiA3a-
KOHHI aKTH LIEHTPaJbHUX OpraHiB BUKOHABUOI BJAJH) i JOKAIbHHN PIBEHb
peryioBaHHs (TepeayciM IpaBuia BHYTPIIIHBOTO TPYIOBOTO PO3MOPSAKY
Ta IHCTPYKLIT 3 oxopoHH npati) [3, c. 24]. Mixx TUM, BITYN3HSIHHUN yd9eHUH
B.1O. KikiHuyk, aHanizyroud piBHI IPaBOBOTO PEryJIIOBaHHS HMPOXOKEHHS
CiIy>)kOu B OpraHax BHYTDILIHIX cHpaB, OOIPYHTOBYE TPHPIBHEBY MOJEIb:
1) KOHCTHTYWIHHO-TIPAaBOBE 3aKpilUIEHHS 0a30BHX 3acal BiAMOBIIHUX
nporeayp; 2) 3aKOHOJaBYe BU3HAYCHHS iX OCHOB; 3) MiI3aKOHHE HOPMAaTHUBHO-
MPaBOBE PEryJIOBaHHS MPOLEIYp MPOXODKEHHS Ciyxou [4, c. 230-234].
VY cBoto uepry yuernid J[.C. Bonuk, nocmiKyl0un IpaBOBE PETYIIOBAHHS
mpami AEep)KCIyXOOBIiB, BKa3y€ Ha €IHICTh Ta AW(EpeHmiaIiiio TaKoro
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pETyJIIOBaHHs, [0 BHSBISETBCS Yy CIIBICHYBaHHI JBOX PIiBHIB HOPM:
1) zaraxpHux (mepenyciM Koncrurymis VYkpainm Tta Komexkc 3akoHIiB
npo mpamo YKpaiHu); 2) cremiadbHUX (3aKpilUleHHX Y CHeliaIbHOMY
3aKOHOJABCTBi). BiMOBiTHO 10 I[OTO IMiIXOMY, BYCHHI BHOKPEMITIOE 3aKO-
HOJABYMH 1 MMiJ3aKOHHUN PIiBHI PEryIIOBaHHS, BKIIOYAIOUN JO OCTAaHHHOTO
TaKOX JIOKaNbHI akTH [5, ¢. 15-16].

OT1xe, 3 ypaxyBaHHSIM BHKJIQJCHOTO MOXKHa AIHTH BHCHOBKY, IIO Ha
HaI[lOHAIFHOMY DiBHI IIPaBOBE PETyIIOBAHHS IMCUWILTIHU IIpami 3I1HCHIO-
€ThCS B MEXaxX IICHTPATi30BaHOTO Ta JIOKAJBHOTO MiApiBHIB. [Ipm mpomy
LEHTpai30BaHe MPaBOBE PETYJIIOBaHHS Y cepi AUCIMIUTIHK Mpalli OXOILTIOE
Ty YaCTHHY HOPMAaTHBHO-IIPABOBOTO BIUIMBY Ha cy0’€KTIB TPYZOBOIO IpaBa,
y Meax SKOI BCTaHOBJIOIOTHCSI 3araJiIkHOOOOB’SI3KOBI IpaBuia (DyHKIIO-
HYBaHHS Tajy3e€BOIO IPAaBOBOTO pPEXHMMY IUCHMIDTIHM IIpaimi, a came
SK y 3arajJbHOTPYJOBOMY KOHTEKCTi, TaK 1 IIOJO BIiJIOBITHHX OpraHiB
myOmiyHOi ciy0m (TOOTO 3 ypaxyBaHHSAM IIOJIOKEHb UYMHHOTO aMiHi-
CTPAaTHBHOTO 3aKOHOJABCTBa YKpaiHW). Sk yOayaeTbcs, came B Mexkax
[EHTPAII30BaHOTO IPABOBOT'O PETYIIFOBAHHS MUCIUIDIIHA TPaIli TPaI[iBHUKIB
BU3HAYAIOTHCA HOTO 1IN, NPUHIMIHN, MEXi AUCIUILTIHAPHO-BIATHOTO
BIUIMBY, 0a30Bi CTaHZApTH MOBENIHKH MPAMiBHUKIB, BUAW IOPUIMIHIX
HACIIAKIB TMOPYIICHHS TUCHWILTIHK Tpalli, a TaKOX MIiHIMAaJbHI IPOIECy-
aJIbHI TapaHTIl I MpaliBHUKA, 10 SKOTO 3aCTOCOBYIOTHCS 3aXOM JUCIIHII-
JIHAPHOTO BILTUBY.

Bu3HaYaIpHO PHCOI0 IEHTPATI30BAHOIO MIPIBHS MPABOBOTO PETrYJIIO-
BaHHS € T€, IO BiJIOBiJHI HOPMH CTBOPIOIOTHCS CyO’€KTaMM Jep>KaBHOT
BJIaJH, HaJUICHUMH HOPMOTBOPYOIO KOMIIETEHIIEIO, 1 MOUIMPIOIOTHCS abo
Ha HEBHM3HAYEHE KOJIO MiANPUEMCTB, YCTaHOB Ta Opraizamiid, abo muime
Ha KOHKPETHHUI OpraH IyONivHOI cirykOM (y MekaxX BIAIOBIIHOI CHCTEMH
myOIiYHOTO aaMiHICTpyBaHH:) Ta HOro mpamiBHUKIB (TipodeciifHux my0mid-
HUX cayx00BmiB). OTXe, camMe B MeXax IEHTPATi30BAHOTO IIPaBOBOTO
perymoBaHHS Aep)kaBa (SK TapaHT COLialbHOI OE3MeKu TpoMaasH y cdepi
mpari) y HOPMAaTHBHO-TIPABOBHM CIOCIO OKpeciioe, sKa came IOBeIiHKa
MpaliBHAKA BU3HAETHCS HAJEKHOW, Y SIKUX (OpMax JOMYCKAEThCS peary-
BaHHA Ha [MCUMIUTIHAPHE TMOPYIICHHS, a TaKoX sKi MpaBOBI MexXi
HE MOXYTh OYTH MOPYIIICHI HABITh 32 YMOB IiIBUIICHUX BUMOT JI0 JTUCIIHII-
JiHK Tpani (30KpeMa B IPaBOOXOPOHHUX OpraHax, /¢ JOTPUMAaHHS BUMOT
JUCLUILTIHU TpaLli MPsIMO MO3HAYAETHCSI HA CIIPOMOXHOCTI JIep)KaBU peati-
30BYBaTH IIPaBOOXOPOHHY (QyHKWi0 Ta iHmi ii ¢yHKOii y cdepi mpaso-
OXOpOHH).

IMopsx i3 THM BaXIMBO BIN3HAYHMTH, IIO0 LEHTPANi30BaHE MPABOBE
perymoBaHHS y cdepi TUCHUILTIHA MPaIli 3arajioM € HEOJHOPITHIM, a TOMY
XapaKTepU3YEThCS BHYTPIMIHBOIO AudepeHiiarieo (mepeaycim 3a Iopuand-
HOIO CHJION0). 3 OTJISITy Ha IIe HOPMAaTHBHO-TIPAaBOBI aKTH LIEHTPAIIi30BaHOTO
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MiIpIBHS NPAaBOBOTO DEryJIIOBaHHS MOJUISIOTHECS Ha KUTbKa B3a€MOIOB’S-
3aHHX TPYI, sIKi BIAPI3HAIOTHCS 3a IOPUIUYHOIO CHIIOI0 Ta (YHKIIOHAJIBHUM
NPU3HAYCHHSIM 1 B CYKYITHOCTI 3a0€3NeuyloTh SIK €JHICTh PEryJIOBaHHS,
Tak 1 WOTO MPaKTHYHY MPHUAATHICT JO 3aCTOCYBaHHS B PI3HHUX IMiIIPH-
€MCTBaxX, YCTAaHOBaxX Ta OpraHizamisx. Y MiJOMY A0 TaKuMX I'PYH HaleXaTh:
MO-TIEpIIe, KOHCMumyyitiha CKJIajoBa IIEHTPaAJi30BaHOTO MIIPIBHSA HpPaBo-
BOTO pEryJIOBaHHA, IO oxomumoe KoHcTtuTymito YkpaiHu Ta pilleHHS
Koncrurynitnoro Cyay YkpaiHu 1 3aKpiIurioe 3araibHi 3acaid IPaBOIO-
PAAKY, SKI BU3HAYAIOTh JOMYCTHUMI MeXi AUCIHIUIIHAPHOI BIamu y cdepi
mpari 3arajioM i B YacTHHI 3a0e3MeYeHHs MUCHUIUIIHU Mpaii 30KpeMa;
HO-Jpyre, 3aKOHOOasya CKJIAJIOBa IEHTPAli30BaHOTO MiAPIBHSA IPaBOBOTO
PETYJIIOBaHHS, IO BCTAHOBIIOE ICTOTHI EJIEMEHTH PEXUMY TUCLUILIIHA
mpari, siki He MOXYTh OyTH IIepelaHi Ha po3CyA CyO’€KTiB MiA3aKOHHOI
NIPaBOTBOPYOCTi; TMO-TPETE, Mi03AKOHHA CKIIAJ0BAa  IIEHTPasi30BaHOTO
MiIpIBHS NPABOBOTO PETYIIOBAHHSA, 10 3a0e3Medye HOPMaTHBHY KOHKPETH-
3aIlif0 MPOIEeAyp, IHCTUTYLIHHO-OpraHi3alifHX MeXaHi3MiB i (hopM peai-
3amil JUCHUIUTIHAPHUX ITOBHOBAXEHb y MEXaX, BH3HAUCHHX YHHHUMH
3aKOHAMHU, Ha IKUX BHOYIOBYETHCA PEKUM JUCIUIUTIHY TIPAITi.

VY3aranpHIOIOUM BHUKJIAZCHE Y I HAyKOBill pPO3BiOIi, 3a3HAYNMO,
II0 OCHOBY HAIlIOHAJIBHOTO PIBHSA IPABOBOTO PETYIIOBAHHS IUCHUTLTIHA
npani craHoBiaTh Koncruryuiss Ykpainu sik OCHOBHMH 3aKOH JepiKaBH,
a TaKoX 3aKOHM YKpaiHu, sIKi JOUIIBHO PO3IJISAJATH SK CHCTEMY TPhOX
B32€EMOIIOB’I3aHUX TPYH aKTiB: 3arajbHUX 3aKOHOJABUMX aKTiB, HIO (op-
MYIOTh 0a30BY TPYAO-IIPaBOBY OCHOBY PEXHMMY TUCLHUILIIHA Mpalli 3arajioM;
CHeLiaIbHUX 3aKOHOJABYMX aKTiB, $IKi BHM3HAYalOTh IPABOBHH CTaTyC
KOHKPETHUX OpTraHiB IMyOJIYHOI CITyKOW; OCOOJMBHX 3aKOHOJABYMX aKTIiB
JUCLUITTIHAPHO-CTaTyTHOTO XapakTepy. KpiM Toro, HE MEHII BaXKJIMBOIO
CKJIaZIOBOIO IIEHTPATI30BAHOTO MiJIpPiBHS IIPABOBOTO PETyJIOBaHHS € Iii3a-
KOoHHI akTH (ToOTO yka3m Ilpesumnenta YkpaiHu, MOCTaHOBH 1 PO3MOPSA-
)keaHs KabOimery MinicTpiB YkpaiHHm Ta akTH BiOMYOTO XapakrTepy),
IO BIJPI3HSIOTHCS 33 IOPUANYHOIO CHJIOI Ta XapaKTEPOM pEryIsTHBHOTO
BIUIMBY B MEXaHi3Mi IPaBOBOTO PETYNIOBaHHS JUCHWIUIIHM TIpalli.
IIpu 1upOMYy 0COOJMBE 3HAYCHHS MAalOTh HAacamIiepe] IMiA3aKOHHI aKTh
BIZIOMUOTO XapakTepy, B SIKMX Cy0’€KT HOPMOTBOPEHHS JieTali3ye IpaBuiia
MOBEIIHKK TIPAI[iBHUKIB, a TaKOX TOPSJIOK peaizamii JACIHHUILTIHAPHIX
MOBHOB2)XEHb Yy KOHKPETHOMY OpraHi myOiiyHOI CiyxOHM, HEe Marouu
IpU [BOMY MpaBa CaMOCTIHHO BHM3HAYaTH, L0 CaMe € JUCHUIUTIHAPHUM
MIPOCTYIIKOM 1 sIKi CTSTHEHHS JONYCKAalOTHCS, SKIIO L€ HE IependadeHo
3aKOHOM a00 AWCIUILTIHAPHUM CTaTyToM (YTiM, MOXKE BH3HAYaTH BiIOMYi
320X0YCHHS).
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OKPEMI ITATAHHSA POJII CYJIOBOI IPAKTUKHA
SAK EOEKTUBHOI'O PEI'YJIIOBAHHSA IUBIJIBHO-ITIPABOBOI'O
3AXHUCTY IPAB BJIACHHUKIB HEXKUTJIOBUX TIPUMIIIEHb

Mycienko Anapiii FOpiiioBuy
acnipanm kageopu npusamno2o npasa
Hayionanvuuii ynieepcumem
«O0decvka ropuduuna akademisny
m. Odeca, Yrpaina

[IpobnemaTrka 3axuCTy TIIpaB BIIACHHUKIB HEXHUTIOBHX IPUMIIIECHBb
Yy Cy4acHOMY IUBIIbHOMY MpaBi YKpaiHu nepeOyBae Ha MEPETHHI ACKITbKOX
MPaBOBUX TUIOLIMH: PEYOBOTO MpaBa, JCPKaBHOI peecTpallii peuoBHX IpaB,
JIOTOBIDHOTO Ta IHBECTHIIHHOTO TMpaBa, MpaBa CIUIbHOI BIACHOCTI,
3eMENBHOT0 MpaBa, LHMBUIBHOrO mporecy, a micist 2022 poky Takox
NIPaBOBOr'O PEXHMMY BOEHHOTO CTaHy. Taka 0araronpeaMeTHICTh 3YMOBIIIOE
Te, 1O e(EeKTHBHICTh IPAaBOBOTO PETYJIIOBAHHS BIANOBIIHUX BiTHOCHH
BU3HAYAETHCS HE JIMIIE 3MICTOM HOPMAaTUBHUX IPHUINCIB, a il TUM, K BOHU
KOHKPETU3YIOTBCS CyIaMHy TIPH BUPIMICHH] pealbHIX MaifHOBUX KOH(MIIKTIB.

K VYkpaiHu 3akpimioe mpaBO BIACHOCTI SK MpaBO OcoOM Ha pid
(MmaifHO), sIKe BOHA 3MIMCHIOE BIATOBIAHO /O 3aKOHY 3a BIIACHOIO BOIIEIO,
HE3aJeXHO Bif Boii iHmmMX oci6. [Ipm mpomy 3MicT mpaBa BIACHOCTI
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CTaHOBJISITH NPaBO BOJIOAIHHS, KOPUCTYBAaHHS Ta PO3MOPSKAaHHS. 3aXHCT
IpaBa BJIACHOCTI 3a0e3MeuyeThes, 30KpeMa, BUTpeOyBaHHIM MaiiHa 3 4y>K0-
IO HE3aKOHHOT'O BOJIOJIIHHS, YCYHEHHSIM II€pElIKO/ y 3AiHCHEHHI IpaBa
BJIACHOCTi, BH3HAHHAM IMpaBa BJACHOCTI Ta IHIIMMH CHOCOOAMHU 3aXUCTY
[10].

TakuM YHMHOM, 3aKOHOJaBYa KOHCTPYKIiS CTBOPIOE 3arajbHy MOJIEIb
3aXHUCTy, MPOTE HE MOXKE BUYEPIIHO BH3HAYUTH BCi CIOCOOM PO3B’SI3aHHA
CIOPIB 010 KOHKPETHHUX Pi3HOBHIIB HEPYXOMOCTI.

Oco0nHBO 1€ CTOCYETHCS HEKUTIOBUX MPHUMILICHD Y 0araTOKBapTHPHUX
OyauHKax. Y 1bOMY BHWIIQJKy II€PBUHHUM JUIsi CYAy HEPIOKO CTae
HEe MHUTaHHS MPO CHOCiO 3aXUCTy, a MUTAHHS MPO Te, YU € CIIpHE MPHMi-
IIEHHS CaMOCTIHUM 00’€KTOM HEPYXOMOCTI, Y1 BOHO HAJICXKUTH 10 CIILIb-
HOro MaifHa CriBBJIAacHHUKIB OyauaKy. CaMe BijJ BiOIOBiIi Ha I MUTaHHS
3aIeXKHUTh CyO’€KT mpaBa, 00CAT HOro IOBHOBAaXEHb, JOITYyCTUMICTh
NPUBATH3ALIT UM BiJUy)KESHHS, MOXKJIMBICT IEP>KABHOI peecTparii Ta HaJlexK-
HUH CIIOCi0 Cy0OBOTO 3aXHCTY.

CydacHa yKpaiHChKa NHBUTICTHKAa JEMOHCTPYE MOCTYIIOBUHA BiIXif
BiZl cyTo (hOpMAajbHOrO PO3yMIHHS CIOCOOIB 3aXHCTY IpaBa BJIACHOCTI.
YV 1meHTpi HAYKOBHUX OUCKYCili ONMMHUINCS MUTaHHS €(PEKTUBHOCTI CyI0BOTO
3aXHUCTY, BiIMOBITHOCTI 0OPAHOTO CIIOCO0Y 3aXUCTY, XapaKTepy MOpYIICHHS,
CHIBBIJTHOIIEHHSI PEYOBUX 1 3000B’S3JIbHUX BHMOT, IPABOBOTO 3HAUYCHHS
JepKaBHOI peecTpallii, a TAKOXK MeX CyIOBOI'O PO3CYLY.

OpHUM 13 HAMOUIBII TOCHIZOBHHMX MPEACTABHUKIB IIOTO HAMPIMY
e [.B. Cnacubo-®areea. IligroroBnena 3a I penakimi€ero KOJIEKTHBHA
MoHorpadis «[IpaBo BiacHOCTi: CHOCOOM 3aXHCTY Kpi3b NPH3MY CYAOBOI
NPaKTHKW» CHCTEMAaTH3y€ Cy4YacHi NMpoOJIeMH BIHIWKALIIHOTO, HEraTop-
HOTO, KOHIOWKLIHHOTO, PECTHTYLIHHOTO II030BiB, I030BY NP0 BU3HAHHS
npaBa BIAcHOCTI Ta iHmHX crocobiB 3axucty [9]. Cam dakr mobymosu
HayKOBOI KOHLEMIIT 100 3aXKUCTy UBUTEHHUX HpaB Kpi3b MPH3MY CyIOBOI
NPaKTUKK Ma€ NPUHIMIIOBE 3HAYEHHS: CYJOBI PIlICHHS PO3IJIAJalOThCs HE
JHIIE SIK MPUKJIAIU 3aCTOCYBAaHHS BXKE C(OPMOBAHUX HOPM, a SIK JKEPEIIo
Marepiany JUisl OJANIBIIOT0 JOKTPHHAIBHOTO OCMHUCIICHHS.

VY cBoto uepry, P.A. Maiinanuk, aHamizyroud 3a3HayeHy BHUIIE MOHO-
rpadiio, MO3UTUBHO OIHIOE caMe NOE€IHAHHS JOKTPUHAJIBHOTO aHaiizy
31 cHCTeMaTH3alliero MpaBoBuX mo3uuii Bepxosnoro Cyny [4, c. 141-143].
Y ubOMy BHSBISETBCS CydacHa TEHJACHIIS YKpPalHCBKOI IMBUIICTUKH
JIOCIIJPKYBaTH IIPaBO BJIACHOCTI HE 130JIbOBAHO Bijl IPAaBO3acTOCYBaHHS,
a 4Yepe3 B3aEMOJII0 3aKOHOJIABCTBA, CYHOBOI MPAKTUKH Ta HAYKOBOI
JOKTPHHH.

HaykoBe 3Ha4YeHHs TaKOTo MiAXOAYy JJIS HEKUTIOBHX NMPHMIICHB MOJIS-
ra€ y Tomy, mo (GopMaabHO OJHAKOBUN 00’€KT HANPHUKIAJ, MPUMIIICHHS
wrometo Bix 10 mo 20 xB.M y 0araToKBapTHpPHOMY OYIOMHKY MOXE MaTH

408



NPUHIOUIIOBO PIi3HUH TPAaBOBHH PEXHUM 3aJ€KHO Bifl HOro mepBiCHOTO
(DYHKIIOHATBHOTO ~ MpPU3HAYEHHS, MPOEKTHOI JIOKyMEHTalii, CcHocody
BUKOPHCTaHHS Ta HaJIeKHOCTI JI0 CHIbHOTO MaifHa. Tomy BuOip crocoly
3aXHCTy HE MOXKE 3I1HCHIOBATHCS JIMIIE 32 HA3BOIO 00’€KTa, 3a3HAUYEHOI0
y Iep>KaBHOMY PEeCTpi.

OxpeMi BUAN 3aXHCTy IpaBa BIACHOCTI Ta MPOOJIEMH iX 3aCTOCYBAaHHS Y
CyYacHil CyHOBif MpakTHIi po3risiaatoTs Taki HaykoBIi sk O.I1. Ileuenwit,
H.A. T'ynuma, A.M. Mipommnuenko, B.1. Kpart, }0.1O. ITomos ta ixmi [9].
3okpema, H.A. I'yamma pnocmigpkye BHUMOTH IPO BHTpeOyBaHHS MaifHa
3 BOJIOZIHHA HaOyBaya y KOHTeKcTi npakTuku Benukoi [lanatu BepxoBHoro
Cyny [1, c. 394-443], toai sx M. MiponHAYEHKO aHami3ye MpobieMu
3aXMCTy TIpaBa BIACHOCTI Ha 3eMellbHY AUIAHKY [5, ¢. 119-141]. Xoua
i JOCHIDKCHHS HE OOMEXKYIOTHCSI HEXHTIOBUMH TNPUMIIICHHIMH, IXHI
TIOJIOKEHHSI 0e3MocepeHbO  CTOCYIOThCS KOMIUIEKCHOTO 3aXHCTy Hepy-
XOMOI'0 MaifHa.

BaxiuBuii MeTOIOIOTIYHUI aciekT cTaHoBUTh nociimkeras O.0. Kora
IOA0 MeEXaHi3My 3a0e3MeUeHHsS €THOCTI CYINOBOI MPaKTUKHA SK TapaHTii
3aXUCTy NMBUIBPHHMX TIpaB. ABTOp IOB’S3Y€ €IHICTH IPaBO3aCTOCYBaHHS
i3 3abe3nedyeHHsM TiepeadadyBaHOCTi CymoBoro 3axucrty [2, c. 108-115].
Jis BnacHMKa HEXWTIOBOTO MPUMILICHHS L€ Ma€ NPAKTUYHE 3HAYCHHS:
onHakoBl (akTHyHI OOCTaBMHM IIOBMHHI HPU3BOJUTH [0 CIIBMIpHHX
IOPUINYHUX HACIIAKIB HE3aJISXKHO BiJl CYAy, SKHI PO3TIILAAE CIIip.

Y 1pOMy KOHTEKCTI MOXHa BUAUIMTH TPH B3a€EMOIIOB’sI3aHI JTOKTPH-
HaJIbHI KOHIIETIII].

[Nepria peyoBo-TipaBoBa KOHIEMIIis, 32 KO0 BU3HAYAJIBHUM € XapakTep
MOPYIIEHHSI a0COJIIOTHOTO TpaBa BJIACHOCTI Ta BIINOBIAHICTH HOMY KOH-
KPETHOTO PEYOBOTO CIIOCO0Y 3aXHUCTY.

Jpyra KoHIENmis ePpeKTHBHOTO CIOCcO0y 3aXWCTy, BIAMOBIAHO IO SKOT
(hopmanpHa HAJIEKHICTH BUMOTH JI0 IIEBHOTO BHAY ITO30BY HE Ma€ IEpeBa-
JKaTH HaJ 11 3AaTHICTIO peajibHO BiAHOBUTH HOPYIICHE MPABO.

Tpets cynoBo-IOKTpHHAIFHA KOHLIETLIS, 3a KO0 CUCTEMaTHYHa CyJ0Ba
MPaKTHKa BUCTYMAE MaTepiajoM JUIs PO3BUTKY LMBLIBHO-NIPABOBOI HayKH
Ta MOJAJIBILIONO BIIOCKOHAICHHS 3aKOHO/]ABCTBA.

Came TpeTsi KOHIIENIIisE Ha0yBae OCOOIMBOrO 3HAUSHHS Y MPOIECi peKo-
JUdiKamii IUBITFHOTO 3aKOHOIAaBCTBAa Y KpaiHU.

Kareropist epeKTHUBHOTO CIIOCO0Y 3aXUCTy CTajla OJHIEI0 3 IIEHTPATBHUX
y npaktuii Bepxosroro Cysy. Ii 3MicT nonsrae y Tomy, 110 Cy/1 He TOBUHEH
337I0BOJIBHATH (DOPMaJbHO TIPaBWIBHY BHMOTY, SIKIIO i1 3aJOBOJICHHS
HE BIJTHOBHTSH ITOpPYIIECHE IIPaBO.

Tak, mo mpukiamy y moctaHoBi Bim 22 depHs 2026 poky y crpasi
Ne 344/1277/24 BepxoBuuii Cyn 6e3mocepeqHbO OB’ si3aB BHOIp CHOCOOY

409



3aXHCTY 3 XapaKTEpOM IOPYIIECHOTO IIpaBa Ta IOPUIWYHHM PE3YJIBTaTOM,
SIKOTO MparHe AOCATTH Mo3uBay [7].

3 1HOro MiZXOAY BUILIMBAE BasKJIMBE IPABHIIO: Y CHOPAX IPO HEKHUTIIOBI
NPUMIIICHHS. CYA IIOBHHEH BCTAHOBUTH HE TIbKH (DaKT MOPYIICHHS,
aJe i IPUIMYHY METY 3aXHCTy. 30KpeMa: SKIIO BIACHUK (HaKTHIHO 1M030aB-
JICHUH BOJIOMIHHS, METOI0 € TIOBEPHEHHS 00’€KTa BiNMOBITHO, IepeBara
HAJa€ThCd BIHAWKAIIHHOMY CIOCOOY; SKIIO BIIACHUK BOJIOMI€ TPHMi-
IIEHHAM, alleé HOMY IepelKO/KAITh y KOPUCTYBaHHI, HAETBCS TIPO
HETaTOPHUH 3aXHCT; SKIIO iCHy€ HEBM3HAUYCHICTh LIONO CaMOTO THTYILY,
MOYE 3aCTOCOBYBATHCS] BUMOT'a IIPO BU3HAHHSI [TPaBa; SIKIO HE3aKOHHUH aKT
oprany myOjiuHOI Biaad OE3MOCEPENHBO IOPYIIYE IPABO BIACHUKA,
3aCTOCOBYIOTHCS Tepe0adeHi 3aKOHOM CIOCOOHM BiTHOBJICHHS CTAHOBHIIIA,
sKe ICHyBaJIO J10 HOPYIIeHHs, 200 1HIII HaJeXHi 3aco0u.

OTxe, cnocid 3aXuUCTy € NOXiTHUM BiJl CTPYKTYpH HOpPYIICHHS,
a He BiJ cy0’€KTHBHOTO BHOOPY MO3HMBAYA.

[NoBHOMacmITaOHa BilfHA CTBOpPWJIA HOBI MOJETI MOPYIICHHS IIpaBa
BJIACHOCTI, fIKi HE BKJIQNAIOTBCA B TPAJULiiHY KOHCTPYKILIIO «BIACHUK —
MaWHO — HE3aKOHHHUH BOJOIIIEILY.

BrnacHWK HEXWTIOBOTO TMpHUMIIOICHHA MoOXe OyTh mo30aBieHuit
(haKTUIHOTO IOCTYITy IO HBOTO BHACTIMOK OKYIAIii, IMOIIKOMKEHHI abo
3HHUIIEHHS OYy/iBJi, NPUMYCOBOTO BiAYY)KEHHS, BUKOPDHCTaHHS MaiiHa
BIHCHKOBUMH (DOpPMYBaHHSAMH, HEMOXJIMBOCTI 3IIHCHEHHS JepiKaBHOT
peecTpatlii 4u BTpaTH JOKYMEHTIB.

Tak, K. O. CkpuHHiKOBa NOCIIIKye OOMEXEHHS IIpaBa BIACHOCTI
B YMOBaX BOEHHOTO CTaHy, 3BEpTalOYM yBary Ha IIPHMYCOBE BiT4y)KEHHS,
BUITyUYEeHHS MaifHa Ta KOMIIEHcaIlio #oro BaptocTi [8, ¢. 256-260].

Bonnowac, B. O. Kydep posrisgae mpaBo BIaCHOCTI B yMOBaX BOEHHOTO
CTaHy sK (yHIaMEHTaJbHE IIPaBO, SKE MOXKE 3a3HABATH IependavyeHuX
3aKOHOM OOMEXEHb, ale Taki OOMEXCHHS IOBHHHI MaTH HOPMATHBHY
OCHOBY Ta BiZMOBIaTH BCTAHOBJICHIH mpouemypi [3, ¢. 112-117].

Pazom i3 tum, M. B. Ilapaciok y mociiKeHHI KOHIIGHTPYE yBary Ha
LUBUTHLHO-TIPAaBOBHUX HACIHIZKaX MPUMYCOBOTO BiUYXXEHHsS Ta MeXaHi3Max
KOMIICHCAIlIl, aKICHTYIOUYM HEOOXIMHICTh HAJIC)KHOI OIIHKM MaifHa Ta
3abe3neyeHHs MailHOBUX TapaHTiil BIacHuKa [6, c. 481-486].

[i HayKOBi MO3MUIIT JAFOTh MiJCTABH CTBEPIKYBATH, 1[0 BOEHHHN CTaH
HE MOBHMHEH PO3IIISIaTHCS SIK MiJICTaBa JJsi aBTOMaTHYHOTO NPUIIMHEHHS
npaBa BJIaCHOCTI.

HeoOximHO po3MeKOBYBAaTH: BTpaTy ()aKTHYHOTO BOJIOMIHHS, HEMOX-
JMUBICTh JOCTYyHy IO 00’€KTa; MOIMIKOKEHHS MaifHa; (i3uvHe 3HUIICHHS
00’€KTa; MPUMYCOBE BiJUyKECHHS; OPUANYHE IPHITMHEHHS [IpaBa BIACHOCTI.

Take po3mexyBaHHS Ma€ NPUHLUIIOBE 3HAYCHHS JUIS BIACHUKIB HEXKHT-
JIOBUX TIPHMIIIEHb, OCKUIBKH 3HHUIIEHHA ()i3WMIHOT OOO0JIOHKH NMPUMIIICHHS
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HE 3aBXJI{ MOBUHHO aBTOMAaTHMYHO O3HAuYaTH NPHUITMHEHHS BCiX MalHOBHX
BUMOT 0COOH.

OTxe, 3BaKarouM Ha BHUKJIAJICHE, Y KOHTEKCTi 3aXHCTy IIpaB BIACHHKIB
HEXHUTJIOBUX IPUMIILEHb POJIb CYIOBOI IIPAKTHKH MPOIIOHYETHCS BU3HAYATH
gepe3 YOTHPH PYHKITIT.

[Mo-mepie, KOHKpeTH3ylO4a (YHKLISA, 30KpeMa CyX PO3KPHBAE 3MICT
3aralbHUX HOPM LUBUIBHOTO 3aKOHOJABCTBA CTOCOBHO KOHKPETHHX
Mojieneit MaiftHOBOTO KOH(IIIKTY.

[o-npyre, po3mexyBanbHa (YHKIISA, TOOTO CyJ BCTaHOBIIOE KpHUTEpil
PO3MEKYBaHHS CAMOCTIHHOTO HEXHTJIOBOIO IMPUMIIICHHS Ta TOMOMIXKXHOIO
NPUMILIEHHS, PEYOBOr0 1 3000B’s3aJIbHOTO IpaBa, IpaBa BJIACHOCTI
Ta MaifHOBOTO ITpaBa.

[To-Tpere, BiqHOBIOBaIbHA (DYHKIIIS, 30KpeMa CyJ HE IPOCTO KOHCTATYE
MOPYIICHHS, a O0Mpae IOPUINYHUN MeXaHi3M, 34aTHUH peajbHO BiJHOBHTH
CTaHOBHIIE BJIACHUKA.

[To-yetBepte, pexomudikamiiina QyHKIisA, TOOTO CHCTEMATHIHO ITOBTO-
proBaHi MpaBoOBi KOH(MIIKTH MOBHHHI OyTH MiICTaBOIO HJS BIOCKOHA-
JICHHS 3aKOHOJIaBCTBA.

CyznoBa npakTHKa He OBUHHA NIEPETBOPIOBATUCS HA IIPUXOBAHE 3aKOHO-
naBcTBO. IIpoTe BOHA MOBHHHA PO3IIISNATUCS 3aKOHOIABLEM SIK €MITipUYHA
0a3a ausl BUSIBIGHHS IPOTaJIMH, CYNEPEevYHOCTeW 1 HEJOCTAaTHBO BPEryJIbO-
BaHUX MOJIe/ICH IUBITBHUX BiHOCHH.
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MPOT'AJIMHA B BAKOHO/JABCTBI VERSUS NOPYIIIEHHS
3 BOKY NYBJIIYHOI AJMIHICTPAILIII:
KPUTEPIi PO3MEKYBAHHSI
B AIIMIHICTPATUBHOMY CYJOUYHUHCTBI

Kparnesuu B'siuecsiaB BikropoBu4
Odoxkmop inocoii  2anysi npaso, adgokam

3aBIaHHsIM aJIMIHICTPATHBHOTO CYJIOYMHCTBA € CIPABEAIUBE, HEYIEPE -
KEHE Ta CBOEYAaCHE BHPINICHHS CHOpIB y cdepl MyOIiuHO-IPaBOBUX
BIZJHOCHH 3 METOI0 €e(QEeKTUBHOIO 3axHCTy IpaB, CBOOOA Ta IHTEPECiB
¢iznuHux ocib, mpaB Ta IHTEPECIB IOPUAMYHUX OCIO BiJ MOPYIIEHb 3 OOKY
cy0'eKTiB BJlaJHUX NOBHOBakeHb (yactuna nepuia crarti 2 KAC Ykpainn).
I[Tepenik crpaB, Ha sIKi HOMINPIOETHCS IOPUCIHKIIIS aIMIHICTPaTUBHUX CYIB,
HaezneHo y crarti 19 KAC Vkpainu (y nepBuHHINA pepakuii — crarts 17 [1]).
[MopiBHSHO 3 TIIOYATKOBOIO PENAKIIEI0 TMEpeNlik IiCTOTHO pPO3MIMPEHO:
JI0O HBOTO BKIIOYEHO, 30KpeMa, CIIOPH MIOAO JMAOCTYIly 1O IyOJiuHOi
iH(popMarii, TPUMYCOBOTO BiTUy)KEHHS MaiHa IS CYCIUIBHHX IOTpeO,
OCKapKCHHS PIlIeHb AaTeCTAIlifHWX, KOHKYPCHHX 1 MEIHKO-COIliaIbHUX
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EKCIepPTHUX KOMicili, GopMyBaHHS CKJaay ICp>KaBHUX OpraHiB Ta 3BiJb-
HEeHHS IX TOCaJoBUX 0Ci0, 0OOPOHHHUX 3aKyIIiBElNb, ITyOJIIYHO-TIPUBATHOTO
MAapTHEPCTBA, a TaKOX JEPXKaBHOTO peryiroBaHHS y cdepi mexmia. Crienu-
(hika aHayorii, OJHAK, HAWITOBHINIE PO3KPUBAETHCA HA IIECTH KIIACHYHUX
KaTeropisx.

OckapkeHHsI pillleHb, Milf 1 Oe3MLUIPHOCTI CYO'€KTiB BIaJHHUX ITOBHO-
BaXCHb CTAHOBHUTH HAWYNCICHHINIY KaTETOpil0 aIMiHICTPaTHBHUX CIpAaB.
[i ocobnusicTh TONATac B TOMy, WO TMPEIMETOM CYAOBOIO KOHTPOIIIO
€ TepeBipKa BIAMOBIMHOCTI BIAgHOTO pilleHHSA, Aii 9M Oe3isuTbHOCTI
BAMOTaM YHHHOTO 3aKOHOIaBCTBA. BiAMOBIIHO 10 YacTUHH Apyroi cTaTTi 19
Koncturynii YkpaiHn opraHu JepKaBHOi BIaAM Ta OPraHH MICIIEBOTO
CaMOBPSIyBaHHSA, iX MOCaIoBi 0coOM 3000B's13aHI NiATH JIAIIC HA MiACTaBi,
y Mexax IIOBHOB&XEHb Ta y cmoci0, mo mnependaueHi KoHcrurymiero
i 3akoHamn Ykpainu. OTxe, BCTaHOBJIEHHsSI HPOTHIIPABHOCTI mHependavae
3iCTaBICHHS TIOBEIIHKH CyO0'€KTa BJIQIHUX MOBHOBA)XEHb 13 KOHKPETHUM
HOPMAaTHBHUM TPHUINCOM, SIKUH BH3HAYAa€ HOTO KOMIIETEHII0, 00OB'SI3KM
abo mpomenypy ix peamizamii. Came TOMy y crmopax Ii€l KaTteropii
3aCTOCYBaHHS aHAJOTii SIK MiACTaBM UL OIMHKH 3aKOHHOCTI [isSUTBHOCTI
cy0'ekTa BIaJHMX IMMOBHOBA)XXEHb € KOHIIENITYyaJhbHO HECYMICHUM i3 NPHH-
IIUIIOM 3aKOHHOCTI.

Aule iHIIA CUTYallisi BHHUKAE TOJ1, KOJIM MaTepiajbHe MPaBO 0COOU Ips-
MO Iepe0dadeHe 3aKOHOM, OJIHAK 3aKOHOJaBellb He BCTAHOBUB IPOLICAYPH
Horo peanizanii abo MOPSAKY 3AIMCHEHHS BIiIMOBIIHUX BJaJHHUX IMOBHO-
Ba)KEHb. 3a TAaKUX YMOB BHHHKAE MTUTAHHS NPO MPABOBY OLIHKY MOBEIIHKH
Cy0'eKTa BIaJHUX MOBHOBAXEHb, SIKMI HE BUNHUB MEBHUX Aiil [2].

Takuii BHCHOBOK Y3TO/DKYETHCS 13 3aKOHOJABYMM 1 JIOKTPUHAIHHUM
pPO3YMiHHSIM Oe3MisIbHOCTI Cy0'€eKTa BIAJHWAX TOBHOBaXEHb. SIK MiKHa-
pOIHI cTaHAapTH, 3aKpimwieHi y MiKHApOIHIN KOHBEHIII MPO CHpPOIICHHS
Ta TapMOHI3aIlil0 MUTHUX TMPOIENYp, TaK 1 MOJNOKEHHs cTaTTi 24 MuTHOTO
Kojekcy VYKpaiHM Ta dYacTWHH m'atoi crarri 72 3akoHy YKpainu
«IIpo ammiHICTpaTHBHY MPOLEAYPY» MOB'SI3YIOTH OE3IsUTBHICTD 13 HEBHKO-
HaHHSM OOOB'S3KY, MPSMO BCTAHOBJICHOTO 3aKOHOM, 200 3 HENPUHHATTAM
pillieHHs1 Y BU3HAYCHUI 3aKOHOM CTPOK. AHAJOTIYHUI MiAXiA chopMOBaHO
i y npaktuni BepxoBHoro Cyny (ITocranoBa Benukoi nanaru BepxoBHoro
Cyny Bim 19 xBitHa 2018 poky mo cmpaBi Ne 800/426/17 [3]),
SIKUA BUXOJUTH 13 TOTO, IO NMPOTUIPABHOIO € JIMIIE Taka Oe3isUIbHICTB,
gKa TIOJISITa€ y HEBYMHEHHI IOPUIMYHO 3HAYYIIMX Jii, BiJHECEHUX
JI0 KOMIIETEHIIii cy0'ekTa BIaJHUX NMOBHOBaKEHB, 00'€KTHBHO HEOOXiTHUX
1 pealbHO MOMJIMBHX Ul BHKOHaHHS. IIpM 1bOMy AT BCTaHOBIICHHS
MPOTHUIIPABHOCTI IMi[UIATAIOTh OIIHI HEe Juiie caM (pakT HEeBUYMHEHHS Iii,
a ¥ IpUYUHM, YMOBH Ta OOCTaBUHH, 110 3yMOBWJIM TaKy HOBEIIHKY.
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TakyuM 4KMHOM, OPHIMYHOIO IIEPEIYMOBOIO KOHCTATallii MpOTHIpPaBHOI
0e3IisUTPHOCTI € ICHyBaHHS HOPMAaTHBHO BH3HA4YEHOTO OOOB'SA3KY JSITH.
SIKmo K 3aKOHOAABEIb 3aKpiMB JIMIIE MarepiajibHe MpaBo 0CoOH,
aje He BCTAHOBHUB IIOPAOKY WOTO peamizamii abo cmocoOy 3aiiCHEHHS
BiJIIOBiTHOTO BIIAJIHOTO TIOBHOBAXKCHHS, BI/ICYTHIN HOPMATUBHUHA KPUTEPIil,
32 JIOTIOMOTOI0 SIKOTO MOJKHAQ OILIHUTH TIOBEMIHKY aJMiHICTPATHBHOTO
OpraHy SIK MPOTHIIPABHY. 3a TAKUX YMOB CyJ MOJXE 3aCTOCYBAaTH aHAJIOTIIO
3aKOHY JUIA 3a0e3neueHHsT e()eKTUBHOTO 3aXHCTy IMpaBa 0cOOM, OJHAK Taka
aHaJoTisl He TpaHc(opMye 3aKOHOAABUY NPOTANMHY y HMOPYIICHHS 3 OOKY
cy0'ekTa BIaTHUX IMOBHOBAXXEHb 1 HE CTBOPIOE IIJCTaB Ul BU3HAHHS HOTO
0e31isUTbHOCTI TIPOTHUIIPABHOIO.

OTXe, YMOBOIO HAacTaHHS BiJIIOBIZIBHOCTI CyO€KTa BIIaJHMX MOBHO-
Ba)XEHb MOXXE OyTH HasBHICTb HOPMATHBHOI IpPOTAIMHH B UYHWHHOMY
3aKOHOJIABCTBI, 1[0 YHEMOKJIMBIIIOE TIPaBOMIipHi Aii 3 Horo 6oky. Ha namry
IyMKY, Taka Oe3IisuTbHICTh cama mo coli He MoXKe KBali(ikyBaTHCS SK
MIPOTHUIIPaBHA, OCKITBKH 33 BIICYTHOCTI 3aKOHO/IaBYO BU3HAYEHOT'O CIOCO0Y
pearizaliii TOBHOBaXCHHSI CYO'€KT MyONivYHOI aiMiHiCTpaIlil 1mo30aBlIeHHHA
MOJJIMBOCTI [iITH TPAaBOMIPHO B PO3YMIHHI YacTHHM apyroi crarti 19
Konctutynii VYkpainu. BiamoBimanpHIiCTP 32 HOPMAaTHUBHY MNPOTATHHY
HE MOXXe OyTH MOKJIaJeHa Ha OpraH BJIAAHW, SKIIO CaMe 3aKOHOJABEIb
HE BU3HAYUB IOPHIMYHHUN MEXaHi3M peaizalil BiIIoBIIHOTO MpaBa.

Omxke, cnenudika 3aCTOCYBaHHSA aHAJIOTII B aJAMIiHICTPATHBHOMY CYIO-
YMHCTBI HAWIOBHIIIE PO3KPUBAETHCS Yy HAWMYHMCIICHHINIIH KaTeropii crpas —
PO OCKap>KEHHsI PIlIeHb, Mill 1 O3MIsIBHOCTI Cy0'€KTIB BIaTHUX TOBHO-
Ba)KEHb.

Oco0nuBicTh i€l KaTeropii noisrae B TOMY, IO MPEIMETOM CYAOBOTO
KOHTPOJIIO € TIepeBipka BIAMOBIAHOCTI BIAAHOI TOBENIHKA BHMOTaM
YHHHOTO 3aKOHOAaBCTBA. OCKUIBKH 3TiJHO 3 YAaCTHHOIO APYyroio crarti 19
Koncturymii Ykpainu opranu Biagu 3000B's13aHi MiATH JIHIIC Ha ITCTaBi,
B Me)Kax IMMOBHOBAXXEHB Ta y c1oci0, mependayeni Koncturymiero i 3akoHaMu
VYkpaiHu, BCTAaHOBJICHHS MPOTHIPABHOCTI mependadae  3iCTaBICHHA
MOBE/IHKM BJAJHOTO CYO'€KTa 3 KOHKPETHHM HOPMATHUBHHMM IPUIIHCOM.
CaMe TOMy 3aCTOCYBaHHS aHAJIOTIi SK IMIJCTaBH IS OIIHKHA 3aKOHHOCTI
TUSAIBHOCTI Cy0'€KTa BIIAJHUX MOBHOBAKCHBb € KOHIEHTYaJbHO HECYMICHUM
13 IPUHIMIIOM 3aKOHHOCTI.

IOpuanyHOIO TMEepeayMOBOI KOHCTATAIIl MPOTHIIPABHOT OE3MisUTBHOCTI
€ ICHyBaHHS HOPMaTHBHO BHM3HA4€HOTro OOOB'S3Ky AiATH. Takuii BUCHOBOK
Y3TOJUKY€ETBCSI 3 MDKHAPOAHUMH CTaHAAPTAMH, IOJOXKEHHSIMH CTaTTi 24
MurHOrO KOzmekCy YKpaiHM, 4acTHHH M'sIToi cTarTi 72 3akoHy YKpaiHu
«Ipo amgMiHiCTpaTHBHY HpoLexypy» Ta NpakTHKor BepxosHoro Cyny,
3TiJHO 3 SAKOK TPOTHUIPABHOIO € JHIIe Oe3MisIbHICTh, M0 IIOJIATAE
Yy HEBYMHEHHI IOPUIANYHO 3HAYYMIMX Mii, BiJHECEHHMX IO KOMIICTEHIIil
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opraHy, O0'€eKTHBHO HEOOXIHHX 1 peajlbHO MOXJIMBHX JUIi BHUKOHAHHS,
MPUYOMY OIHIN ImiyIsrae He numie (akT HECBUMHCHHS [ii, a ¥ HpUYUHU
1 00CTaBUHH TaKOI IOBEIIHKH.

SIkmo K 3aKOHOAABeLb 3aKpillMB MarepiaibHe IIpaBo  0co0H,
aje He BCTAHOBHB MOPSAKY WOTO peamizamii, BiACYTHIH HOpMaTHBHHU
KpHUTEepill OIIIHKM TOBEAIHKH ajaMiHicTpaTuBHOTO oprany. Cya Moxke
3aCTOCYBaTH AHAJOTiI0 3aKOHY UL 3a0e3rmedeHHs e(EKTHBHOTO 3aXHCTY
npaBa, OJHAK Taka aHAJOTis He TpaHC(HOPMYye 3aKOHOIABYY INPOTAIHHY
B MOpyIIeHHS 3 OOKy BIAAHOTO cy0'ekTa. 3a BiACYTHOCTI BH3HAYCHOTO
3aKOHOM CITOCOOY peaizailii MOBHOBaKCHHS OpraH IM030aBICHUI MOMKIIH-
BOCTI JSTH TPaBOMIPHO, a BIiANOBIJaJbHICTh 32 HOPMAaTHUBHY IPOTAIHHY
He MOJKe OyTH TOKJIajieHa Ha HbOTO 3aMiCTh 3aKOHO/IaBIIs.
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IMPOLNEAYPHO-EKOJIOI'TYHI TA EKOHOMIKO-ITPABOBI
BUTOKHU OLHIHKHU HE'ATUBHOI'O BIVIMBY HA EKOHOMIKY

Bumesny €sren BonognmMuposuy

aoeoxam
ORCID ID: 0009-0008-1736-9775

O1iHKa HEraTMBHOTO BIUIMBY HA EKOHOMIKY Ma€ TO/IBIfHE IMOXOJKEHHS,
1 HepO3pi3HEeHHS IHX JIiHIH €, Ha IePeKOHAHHS aBTOPa, JPKEPEIOM OiIbIIOCTI
TEPMIiHOJIOTIYHUX HEMIOPO3YMIiHb y BITYH3HSAHIHN JIITEpaTypi.

[epma JiHis — mNpoleaypHO-eKoNoriuHa. Ii MoYaToK TMOKJIaaeHOo
Hamionansaum 3akoHoM CILHA mpo momituky B ramy3i moBkimist (National
Environmental Policy Act, NEPA) 1969 p., axwuii ynepie B icTopii mpaBa
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3anpoBaJMB 00O0B'SI30K MyOIiyHOI aaMiHicTpamii miaroryBatu Qopmaiizo-
BaHy 3asBy Ipo BIUIMB (environmental impact statement) 10 yxBaJeHHs
pimenns [1]. YV eBponelicbkoMy npaBi 1F0 MOJIEIIb 3aKpirieHo J{npeKkTHBoIo
2011/92/€C npo ouiHKY BILIMBY OKPEMHX ITyONIYHHX 1 TPUBATHUX MPOEKTIB
Ha noBkiwIA [2] Ta KonBenuieto Ecro 1991 p. [3]; B Ykpaini — 3akoHOM
VYxpainn «[Ipo ominky BmimMBY Ha JOBKULI» Bim 23 TpaBHs 2017 p.
Ne 2059-VIII. KirouoBmii BHECOK Takoi perjaMeHTamii IMoyisirae y 3ampo-
BaJpKEHHI ifei mporemypaiisallii, CyTHICTh AKOi IIOJNATaE B PO3YMiHHI, IIO
OIIiHKA € HE BICHOBKOM IIPO iCTHHY, a IOPHINYHO OOOB'SI3KOBHM HOPSIIKOM
JIOCTIPKCHHS, HEOTPUMAHHS SKOTO € CAaMOCTIHHOO IMiJICTaBOIO JJIS CKacy-
BaHHJ PillICHHS, HE3aJIeXKHO Bijl HOr0 3MiCTOBHOI IIPaBUJIBHOCTI.

Jpyruii miaxig g0 3MiHCHEHHS OIIHKM HETaTUBHOTO BIUIMBY Ha CKOHO-
MIKy MOXOJHTH i3 TeOpii peryroBaHHS Ta €KOHOMIYHOTO aHalli3y IpaBa.
k. Crirnep y xmacuuHid npami «Teopis eKOHOMIYHOTO PpETyJIIOBaHHS»
MI0Ka3aB, [0 PEryJIOBaHHS CHCTEMAaTHYHO 3aXOIUIIOETHCS THMH, KOTO BOHO
PETYITIoE, 1 TOMY He MOKE TIPE3FOMYBATHCS CYCITUTEHO KOpUCHUM [4].

O1iHKy HEraTHBHOTO BIUIMBY Ha €KOHOMIKY JOLLTBHO OCMHCIIOBATH
gepe3 B3aEMOJII0 MPOIEIYypPHO-EKOJOTIYHOIO Ta EKOHOMIKO-TIPaBOBOTO
miaxoniB. llepmmii dopmye ysSBIEHHS NPO OINHIOBAHHA SK FOPUAWIHO
BpETyJIBOBAaHUI TPOIEC AOCHTIIPKEHHS MOXIIMBUX HACHTIKIB 3aIlJIAaHOBAHOI
JISTBHOCTI, IO IHepelye YXBaICHHIO pillleHHs. Moro 3HaueHHs monsrae
Yy BCTaHOBJICHHI TPOLEIYPHUX BUMOI IO MiJATOTOBKH Ta OOIPYHTYBaHHS
BJIaJHUX pilleHb. [Ipyruii opieHTy€e Ha KpUTHYHE NOCIHIIPKEHHS Pe3yJIbTaTiB
JIep)KaBHOTO BTPYYaHHS, 30KpeMa MOXKJIMBOCTI ITiIIOPSAKYBaHHS PETYJI0-
BaHHS IHTEpecaM OKpPEMHX TPy 3aMicTh 3a0e3MeUeHHs CyCIiJIBHOTO J0Opo-
oyTy.

[MoennaHHs IUX MIIXOIIB IO3BOJSIE PO3MEKYBATH IIPOLEAYPHY HaJIeK-
HICTH OILIHIOBaHHS Ta 3MiCTOBY OOTPYHTOBAaHICTh HOTO pe3ynbTariB. JJoTpu-
MaHHS BCTAQHOBJICHOTO TOPSIKY camMe CO00I0 HE JOBOAWTH EKOHOMIUHOT
JOUITBPHOCT] pPIlIEHHS, a OYiKyBaHa CYyCIJIbHA KOPHUCTh HE BHUIIPABIOBYE
HEXTyBaHHSA OOOB’SI3KOBHMH TIPOLEAypaMH. BiAmmoOBiAHO, TEOPETHKO-
MPaBOBE PO3YyMIHHS OIIIHKM HETaTUBHOTO BIUIMBY HA CKOHOMIKY Mae
OXOILTIOBATH SIK TapaHTil HaJCKHOTO IOCIIKCHHS, TaK 1 aHaji3 BHUTpart,
BUTIJl, PO3MOJIBYMX HACTIJIKIB Ta PHU3MKIB PETYJSTOPHOTO 3aXOIUICHHSI.
Takuit miIXix CTBOPIOE OCHOBY JUIS IMiJBUILNEHHS PO30POCTI, Mi3BITHOCTI
i 0OIPYHTOBAHOCTI AE€PIKABHOTO PEryJIIOBaHHSI.
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AJMIHICTPATUBHO-IIPABOBI OCOBJINBOCTI
HEJEPKABHOI'O PEI'YJIFOBAHHS Y COEPI
IHTEJEKTYAJIBHOI BJACHOCTI B YKPATHI

Omenbuenko Anapii Bosogumuposny
O0OKMOp OPUOUHHUX HAYK, npoghecop,
nepuwiuii npopexmop
Kuiscvkoeo HayionanbHo2o0 eKOHOMIUHO020 YHIgepcumemy
imeni Baouma ['emovmana,
2071068HULL HAYKOBUI CNIBPOOIMHUK HAYKOBO20 CEKMOPY KoMepyianizayii
00 ’€Kmi6 IHmMeneKmyanbHol 61ACHOCMI GIOOLTY NPOMUCTOB0T 6IACHOCHE
i Komepyianizayii 06’ €kmie IHMeNeKmyanbHol 61ACHOCMI
Haykoeo-0ocnionoeo incmumymy iHmenekmyanbHoi 61acHOCi
HAIIpH Yxpainu
M. Kuis, Yrpaina
ORCID: 0000-0002-8407-8555

bazyrounch Ha BXe HaBEJCHHUX B HAYKOBIH JiTepaTypi HayKOBO-
TEOPETHYHHMX BHCHOBKAaX, HeJIEp)KaBHE peryiioBaHHS y cdepi iHTeek-
TyalbHOi BJIACHOCTI MOXXHAa BU3HAYMTH SK 3JIHCHEHHS BPETYJIbOBAHOTO
HOpPMaMH TpaBa, 3000B’S3yI0YOT0 B paMKax IMIEpaTUBHHUX Ta IHCIIO3M-
TUBHHX IPaBOBIJHOCHH, LIJIEBCTAHOBIIIOIOUOT0, OPTraHi3ylo4oro Ta peryiro-
I090TO0 BIUIMBY 3 OOKy CyO’€KTiB peryslioBaHHS HeJep:kaBHOI (GopMHU
BJIACHOCTI B MEXaxX BCTaHOBJICHMX 3aKOHOJABCTBOM Ta iX CTAaTyTHHMH
JIOKYMEHTaMH TIOBHOBa)XEHb Ha [iSUTBHICTH CYO €KTIiB TPAaBOBITHOCHH
y cdepi IHTENEKTYalIbHOI BIIACHOCTI 3 METOI e(EKTHBHOTO MOCSITHEHHS
3aIJIAaHOBAHUX PE3YNIBTATIB BiAMIOBIAHO IO iHTEpECiB 3a3HAUYEHUX CyO’€KTiB
[1,c. 182].
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HenepxaBue perymoBaHHs y cdepl IHTENEKTyaJbHOI BIIACHOCTI
B YKpaiHi € crieruiuHor0 GopMOIo IMyOIIiYHOTO yIpaBIIiHHS, IO 0a3yeThes
Ha JIeJIeTyBaHHI OKPEMHX BIIQJHO-YNPABIIHCBKUX YH PETyJSTOPHHUX
(hYHKIIIH Bi Tep>KaBHUX OPTaHIiB 10 HEJEPKABHHUX CYO’€KTIB (TPOMAaICHKIX
opraHizariit, mpodeciitanx 00’ eTHaHb, TIPUBATHUX 1HCTUTYIIIi).

lonoBHa agMiHICTPAaTHBHO-TIPABOBAa OCOOJHBICTH HEACP)KABHOTO PEry-
JOBaHHA Y cepi iHTENeKTyalbHOI BIACHOCTI IOJIATaE B TOMY, IO Heaep-
JKaBHI Cy0’€KTH NiIOTh Y MeXax, BU3HAUEHUX JIEePKaBHUM 3aKOHOIABCTBOM,
IHTETPYIOUYHCH B 3arajlbHy CHCTEMY IIyOJIIYHOTO YIPAaBIiHHS Ta BUKOHYIOUU
JIO3BUJIbHI, KOHTPOJIbHI UM MPaBO3aXxHCHI (QYHKIIIT.

KnrouoBrME aJIMiHICTPaTHBHO-TIPAaBOBUMH OCOOJIMBOCTSMH HeJIepKaB-
HOTO peryJroBaHHs y cdepi IHTeNeKTyaIbHOI BIaCHOCTI B YKpaiHi €:

1. Jenecosanuii xapaxmep nosnogadxcenv. HenepkaBHi Ccy0’ekTH
HEe MaloTh NIEPBHHHOI BiajHOI KommereHuii. JlepxaBa, mpuiiMarouu Biamo-
BiTHI HOPMATHBHO-TIPABOBI aKTH, HAIIIAE X IEBHUMHU IyOIIIYHO-YIIPaBIIiH-
CBKAMHU (QYHKIIIMH. SICKpaBUM TpPUKIAIOM € OpraHizallii KOJEKTUBHOTO
VOpaBIiHHA, AKi AiF0Th Ha miacraBi 3akoHy Yxkpainum «llpo edextuBHe
YOpaBIiHHA MaWHOBHMH IIpaBaMHU IPaBOBIACHUKIB y cepi aBTOPCHKOTO
npasa i (a60) cymixkuux mpas» [3].

2. Incmumyyiiine piznomanimmst cy6’ekmig. JIo HeepKaBHOTO CEKTOPY
peryioBaHHs y cepi IHTeIeKTyaabHOI BIIaCHOCTI B YKpaiHi HaIekKaTh:

— oprasizauii KOJIEKTHBHOTO YIPABIiHHS (3apeecTpoBaHi Ta akpeu-
ToBaHI MiHICTEpCTBOM €KOHOMIKH Ta TOBKULIS YKpaiHu);

— mpodeciiiHi 00’emHaHHS Ta cHUIKM (Hanpukian, HarioHambHa
acorfiamisi maTeHTHUX MOBipeHHX YKpaiHu), ki OepyTh y4acTb y po3poOii
CTaHAapTiB npodeciiHol eTHKH, cepTudikamii Ta MiIBUIIEHHS KBai]iKaii;

— MemiaTopd Ta TpeTeHchKi (apOiTpaxkHi) CyIou, sKi 3HIHCHIOIOTH
aIbTepHATHBHE (I103aCyI0BE) BPETYIIOBAHHS CIIOPIB LIOJO MPaB IHTEJIEKTY-
AIIBHOT BIIACHOCTI.

3. Mexanizm 63acmo0ii 3 Oepocasnumu opeanamu. AIMIHICTPATHBHO-
MPaBOBE pETYIIOBAaHHS Iiependadae diTKy MiA3BITHICTh HeIep>KaBHUX
cy0’exTiB JnepkaBi. HarioHanbHMII opraH IHTENEKTyaJIbHOI BJIACHOCTI
(HOIB), ta MiHicTepcTBO €KOHOMIKM Ta JNOBKULIL YKpaiHH 3AiHCHIOIOTH
JIep)KaBHUW HArJsi 1 KOHTPOJIb 32 JISUTBHICTIO HEJEPXKaBHUX PEryJIsTOpiB
gepe3 MpOIeIypH: aKpeauTariii Ta peectpamii (BHECCHHS 1O CICI[iabHIX
JIep)KaBHUX PEECTPIB); MOHITOPUHIY IisZIbBHOCTI (BMMOTHM JO TIOJAHHS
(hiHaHCOBOI Ta pETryJSITOPHOI 3BITHOCTI); 3aCTOCYBaHHS aJMiHICTPATHBHHX
CaHKIi# (CKacyBaHHs aKpEAUTAIIIl YU PeecTparlii y pasi HOPYIICHB).

4. Yuacme y ¢opmysanni depowcasroi nonimuxu. HenepxaBHi oprasi-
3amii 3aMy4aroThCs 10 MyOIiYHUX OOTOBOpEHB, pOOOTH TPOMAICHKUX pal
MpU MiHICTEPCTBaX Ta IHIIMX IEHTPAJBHUX OpraHaX BHKOHABYOI BIaId
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1 MATOTOBKU MPOEKTIB 3aKoHiB. Lle 3a0e3mneuye GanaHc iHTEpeCiB MK aBTO-
pamu, Gi3HECOM 1 IeprKaBoIo.

5. Cneyugbika npaeosux ¢opm i memodig Oisitonocmi. Y CBOIN Nisib-
HOCTI HellepXaBHI Cy0’€KTH BHUKOPHUCTOBYIOTH IEPEBaKHO JIOTOBIpHI Ta
KoOpAWHAIMHI MeTomw (YKIQJaHHS IIEH3IHHUX JOTOBOPIB, po3poOKa
BHYTpIIIHIX pErJaMeHTIB 1 KOAEKCIB TMoBenmiHkW). [IpoTe y BHImaakax
3aXUCTy TpaB OpraHizallii KOJIEKTUBHOTO YIPABIIHHSA MArOTh IPaBO 3BEp-
TaTHUCA 1O CYyOy BiA iMEHI NPaBOBIACHUKIB, BUCTYHAIOUH Cy0O €KTaMH
My OIIYHOTO 3aXKCTY IpaB iHTEIEKTYyaIbHOI BIACHOCTI.

BigmoBinHo mo cr. 1 3akony Ykpainu «IIpo edexTuBHE yrpaBiiHHS
MaifHOBUMH TIpaBaMH IPABOBJIACHHKIB y cepi aBTOpchkoro mpasa i (abo)
CYMDKHHUX TpaB» OpraHi3aiis KOJEKTHBHOTO YIPaBIIHHS — I TPOMaJIChKe
00’eHaHHS 31 CTaTycoOM IOPHIUYHOI 0codu, 3apeectpoBaHe B MiHicTepcTBi
€KOHOMIKH Ta JOBKUUIS YKpaiHu, 0 HE Ma€ HAa METi OTPUMAaHHs NPHOYTKY,
3aCHOBaHE BHKIIOYHO NPABOBIACHUKAMHU, IisSUTBHICTD SIKOTO CIIPSIMOBaHA Ha
KOJICKTHBHE YIpPAaBIiHHA MaiHOBHMH IIpaBaMH Ha O0’€KTH aBTOPCHKOI'O
mpaBa i (abo) cyMmikHHX TpaB. [IpaBOBIAaCHUKOM € CyO’ €KT aBTOPCHKOTO
mpaBa abo CyMDKHOro mpaBa 4M iHImA ocoba, KpiM opraHizamii Koyek-
TUBHOTO YIPAaBIiHHSA, SKa Ha MiJCTaBi JOTOBOPY 3 Cy0’€KTOM aBTOPCHKOTO
mpaBa i (a00) CyMDKHHX TpaB Yd 3TiTHO i3 3aKOHOM Ma€ IMPaBO HA OTPHU-
MaHH$ YaCcTKH JI0XoAay Bij mpas [3].

[Mpukiagom aisutbHOCTI IpodeciiHiX 00’ €THaHb Ta CNUIOK Yy cdepi iHTe-
JICKTYalbHOI BJIACHOCTI € JisIbHICTH ['pomanchkoi opranizamii «Hario-
HallbHA acoljialis NaTeHTHUX NoBipeHHx Ykpainm» (HAIIA). HAIIA -
e npoceciiiHe 00’erHaHHS (QaxiBUiB y cdepi IHTEIEKTyaIbHOI BIaCHOCTI.
HAITIIA 06’emnye 6musbko 300 ekcriepTiB, cepel SIKMX NMATEHTHI HMOBipeHi
ta kaguaaté B wieHn HAITA. OcHoBHUMHE HampsiMaMu IisibHOCTI HATTA
€: MOTpUMKa TpoQeciiHOl CHUTEHOTH — CHPUSHHS NISTIBHOCTI MATCHTHUX
MOBipEeHNX Ta IHMUX (axiBIiB y cdepi IHTEIEKTyaTbHOI BIACHOCTI; PO3-
BUTOK IHCTUTYTy IAaTEHTHHUX IOBIPEHHX — Y4acThb y (opMmyBaHHI mpode-
CIfHOTO PHHKY Ta yJOCKOHAJICHHI 3aKOHOJABCTBA; IiIBUINEHHS Mpodeciii-
HOTO DIBHS — TIPOBEACHHS OCBITHIX 3aXOMiB, CeMiHapiB, KOH(epeHIii
Ta OOMIH JIOCBIZIOM; 3aXHCT IPaB Ta IHTEPECIB — MIATPUMKA YIEHIB acorianii
y nipoeciiiHiil TisUIbHOCTI, B3aEMOJIiSl 3 OpraHaMH BJIAJX Ta MDXHAPOIHUMHU
opraHizanismMi; M>KHapOoHE CIiBPOOITHHIITBO — BCTAHOBJICHHS Ta PO3BUTOK
3B’SI3KIB 3 (axiBUSMH 3 IHIIMX KpaiH; BPEryJIOBaHHS CIOPIB — CHPHUSHHS
e(peKTUBHOMY BHUpIlIeHHIO TpogeciiHMX KOH(IIKTIB; iH(pOpMaiiiHa
HiITpUMKa — MIATOTOBKA Ta PO3HNOBCIOIKCHHS AHANITHYHUX 1 METOIMYHUX
MaTepialliB 3 MUTaHb IIPABOBOI OXOPOHH IHTENEKTYaIbHOI BIACHOCTI [4].

Mepiamiss 'y cdepi iHTeNeKTyambHOI BJIACHOCTI — II€ I103acyAOBa
IoOpoBiNbHA, KOH(iAEHIItHA, CTPyKTypoBaHa MpoIenypa, MHia dac KOl
CTOPOHH 3a JIOTIOMOTOI0 Me/iaTopa HaMararoThCs 3al00IrTH BHHUKHEHHIO
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abo BperymoBaTH KOHQUIKT (cmip) nwisixoM meperoBopiB. Ha 6asi
YKpaiHCHKOTO HalioOHAJIBHOTO O(iCy IHTENEKTyaJIbHOI BJIACHOCTI Ta iHHO-
Baniii (YKPHOIBI) ctBopeHo cneunianizoBanuii LlenTp Menmianii Ta moce-
pennunrBa. Bin ¢yHKmionye sk odimidHUI TpodeciiHU MaigaHIUK
Ut BperymoBaHHs [P-koHDmiKTIB [5].

B VkpaiHi HeMae OKpEeMOTo TpPETEHCHKOTO Cyay 3 IHTENEKTyaJlbHOI
BJIACHOCTI, NPOTE KOMEpIIiifHi CIIOPH IIONO IHTENEKTyaJbHOI BIACHOCTI
aKTUBHO pO3MIBAAIOTh MPOBIOHI IOCTIHHO [if0¥i YCTaHOBH, TaKi SK
IocTiiiHo airounii Tperelicbkuii cyx npu Toproso-npoMuciaoBii najuari
Ykpaian a0o mpu perioHanpHHX manarax (Hanpuknaa, npu KuiBcbkiid
ToproBo-npoMuCIIOBiii masari) [6].

Ha mixkHapogHoMy piBHI rosoBHOIO iHCTHTYLi€IO € LlenTp ap6iTpaxy
Ta meaianii WIPO (BcecBiTHbOi opraHizanii iHTeIeKTyalIbHOI BIACHOCTI),
SKUH aIMIHICTpY€e SIK TPOIECH Mexialii, Tak 1 apOiTpakHi (TpeTeichbki)
pO3TISIIH ISt TpaHCKOpAOHHUX [P-koupmikTIB [7].

HenmepxaBHe perymroBaHHA y cdepi IHTETEKTyalbHOI BIIACHOCTI
B YKpaiHi He 3aMiHIO€ JepKaBHE, a i€ K JOMOMDKHHUN IHCTHTYT ITyOIigHO-
MPUBATHOTO MApPTHEPCTBA, CIPSMOBAHWI Ha ICTICHTPANI3alil0 yIPaBIiHHSI
PUHKOM 1HTENEKTYalIbHOI BIIACHOCTI BIAIMOBIIHO O €BPONEHCHKHUX CTaH-
JIapTiB.
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