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| Introduction

The protection of children’s rights in situations of armed conflict
occupies a special place within the framework of international human
rights law, international humanitarian law, and international criminal
law. Under international humanitarian law, children constitute the most
vulnerable category of the civilian population and require a heightened
level of legal protection.

It should be noted that the unlawful transfer or deportation of a child,
unjustified delay in the repatriation of a child, and the recruitment
or use of a child to participate in armed conflict or military (combat)
operations are classified by the international community as international
crimes, specifically war crimes, for which liability is established
under international criminal law. This follows from the provisions
of the 1949 Geneva Conventions and their Additional Protocols, the 1989 UN
Convention on the Rights of the Child, the 2000 Optional Protocol
to the Convention on the Rights of the Child on the involvement of children
in armed conflict, as well as the 1998 Rome Statute of the International
Criminal Court; in particular, the state shall ensure special protection for
children during armed conflicts and refrain from any actions that may
lead to their forced displacement, unlawful detention, or involvement
in military activities.

International bodies have developed a system for monitoring and responding
to crimes against children in armed conflicts. Specifically, UN Security
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Council Resolutions 1261, 1379, 1612, and 1998 established the Mechanism for
Monitoring and Reporting on Violations of Children’s Rights. This mechanism
allows for the identification of parties responsible for the recruitment
of children, attacks on schools and hospitals, sexual violence, and other serious
violations. It also paves the way for sanctions against states or organizations
that systematically violate the rights of minors.

At the same time, in response to the Russian invasion, Ukraine
adopted a series of legislative measures aimed at ensuring the protection
of children. Since the start of the full-scale war, more than 20 regulatory
acts have been drafted and adopted, covering areas such as the evacuation
of civilians, the creation of humanitarian corridors, the provision of medical
and psychological assistance, support for orphans and children separated from
their parents, as well as the introduction of electronic record-keeping to simplify
the process of obtaining documents®2.

One of the measures taken by the legislature was the adoption of Law
of Ukraine Ne 4499-IX of June 17, 2025, “On Amending Article 438 of the Criminal
Code of Ukraine Regarding the Establishment of Liability for the Illegal Transfer,
Deportation, or Unjustified Delay of a Child’s Repatriation, and the Recruitment
and Use of a Child for Military Purposes”, specifically, Part 1 of Article 438
of the Criminal Code of Ukraine was amended by adding the words “unlawful
transfer or deportation of a child, unjustified delay in the repatriation of a child,
recruitment or use of a child to participate in an armed conflict or military
(combat) operations” after the words “prohibited by international law”. In light
of the foregoing, we believe that this has both theoretical and practical significance
in connection with the documentation of numerous instances of the unlawful
transfer and deportation of Ukrainian children as a result of the Russian
Federation’s armed aggression, which necessitates a proper assessment of such acts
under international law and the prosecution of those responsible.

1 | The unlawful transfer or deportation of a child as a war crime

It should be noted that since the start of the Russian Federation’s full-scale
invasion of Ukraine, numerous violations of children’s rights have been
documented, including: the right to identity, the right to a family, the right

912 BorTtok M. II. 3axuCT IIpaB JUTUHU B yMOBax 3allpoBapKeHOT0 B YKpaiHi IIpaBOBOTO PeXXKUMY
BOEHHOTO0 CTaHy. BiliHa 8 YKpaiHi: 3p06./1eHi BUCHOBKU Ma He3ac80€HI ypoku : 36. Te3 Mi>KHapoHOI
HayKOBO-IIPaKT. KOH}. (22-23 sroToro 2024 poky) / yrop. V. O. IIMo1is. JIBBIB : JIBBIB. [epK. YH-T
BHYTP. cIIpas, 2024. C. 210.
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to education, the right to rest, the right to leisure and participation in cultural
life and the arts, as well as the right to liberty and security. This list of violated
children’s rights is incomplete, as a significant portion of the rights enshrined
in the 1989 Convention on the Rights of the Child are being violated
by the aggressor state every minute, and there is not a single children’s right
that has not been violated. However, the most dangerous of the violations
of Ukrainian children’s rights is their unlawful transfer, deportation, and
subsequent change of citizenship.

In the report by Karina Odebryng, a member of the Swedish Parliament and
the OSCE PA Parliamentary Support Group for Ukraine, titled “The Abduction
and Deportation of Ukrainian Children by Russia”, it is noted that “since
the beginning of its full-scale invasion of Ukraine, the Russian Federation
has systematically carried out a series of actions that can be classified as war
crimes, including large-scale attacks on medical facilities, indiscriminate attacks
on the civilian population, the deliberate destruction of cultural heritage,
the torture and execution of prisoners of war, sexual violence, and looting”°3.

As for the activities of law enforcement agencies, according to data from
the Office of the Prosecutor General of Ukraine, in October 2024, investigators
documented the unlawful transfer and deportation of 31 children (16 boys
and 15 girls) from the temporarily occupied territory of Donetsk Oblast
to the Russian Federation. The youngest was 6 years old at the time, and
the oldest was 17. They are charged with violating the laws and customs
of war, committed by a group of persons acting in concert (Part 1 of Article 438
of the Criminal Code of Ukraine)*. This indicates that such criminal acts were
classified under Article 438 of the Criminal Code of Ukraine.

But this is not an isolated case of such criminal offenses being documented,
as the Office of the Prosecutor General of Ukraine is working to prove the forcible
“illegal transfer of children from one ethnic group to another”, which the Russians
began immediately after the occupation of the Autonomous Republic of Crimea
and certain districts of the Luhansk and Donetsk regions in 2014. For example, this
fact is confirmed, in particular, by media reports stating that “after the annexation
of Crimea, under the *Train of Hope’ program, children were transported to Russian
regions where they were put up for adoption. At that time, there were about

913 BUKpa/leHHd Ta JellopTallisl YyKpaiHChbKUX AiTer Pociero. CrrerjiasbHa fomnoBifauka Kapina Ope-
6pink. YieH mnapsaMeHTy (IIBEILIS). IlapiaMeHTChbKa Ipyna INATPUMKH YKpaiHu ITA OBCE.
URL:  https://www.oscepa.org/en/documents/annual-sessions/2025-porto/reports-and-speeches-12/
5295-russian-abductions-and-deportations-of-ukrainian-children-by-carina-oedebrink-ukr-1/file

914 Nemmoprarjiss 31 yKpalHCBKOI JUTHHU [0 POCII — ToJIOBI TakK 3BaHOI «JHpP» i BOM OKyIIaIliii-
HUM II0CAJOBUIIM IIOBiIOMJIEHO IIpO IIifo3py. Ios0eHa - Ogpic I'eHepasbHO20 npoKypopa.
URL:  https://gp.gov.ua/ua/posts/deportaciya-31-ukrayinskoyi-ditini-do-rosiyi-golovi-tak-zvanoyi-
dnr-i-dvom-okupaciinim-posadovicyam-povidomleno-pro-pidozru
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5,000 orphans in Crimea; their current whereabouts are unknown. Since then,
deportations have taken place across all occupied territories”®s.

In the analytical report titled “Deportation of Ukrainian Citizens from Areas
of Active Hostilities or from Temporarily Occupied Territories of Ukraine
to the Russian Federation and the Republic of Belarus,” the authors emphasize
that “a significant portion of the deported individuals are children, who are
in a particularly vulnerable position due to their age”. The Russian army
is removing orphaned children and children deprived of parental care from
the occupied territories. There is information regarding the placement and
adoption of such children into families of Russian citizens. Furthermore,
the Russian Federation’s Presidential Commissioner for Children’s Rights, Maria
Lvova-Belova, “adopted” a child from Mariupol”*'.

We also note that these facts have been recognized by the International
Criminal Court, as on March 17, 2023, the Pre-Trial Chamber II of the ICC issued
arrest warrants for two individuals in connection with the situation in Ukraine:
President of the Russian Federation V. V. Putin and the Commissioner for
Children’s Rights in the Presidential Administration of the Russian Federation
M. O. Lvova-Belova. Based on the Prosecutor’s Office’s requests dated February
22, 2023, Pre-Trial Chamber II concluded that there are reasonable grounds
to believe that each suspect is responsible for a war crime in the form
of the unlawful deportation of the population (children) and the unlawful
transfer of the population (children) from the occupied territories of Ukraine
to the Russian Federation, to the detriment of Ukrainian children®’.

At the same time, as I. Shkurat notes, an analysis of Ukraine’s criminal
legislation and the activities of the Office of the Prosecutor General of Ukraine
it can be concluded that domestic legislation lacks a legal provision that would
clearly and unambiguously regulate the criminal liability of persons who carried out
the forced (as well as fraudulent, through abuse of trust) deportation or displacement
of the civilian population, including children who are citizens of Ukraine®®. Instead,

915 AuzpeeBa, M. YkpaiHa ¢popmye MDKHApOJHY KOaJIiIliio JjI1 ITIOBEePHEHHS JiTel, SKUX BUKpaJa
pocigz. VKPIH®OPM. URL: https://www.ukrinform.ua/rubric-polytics/3827951-ukraina-formue-
miznarodnu-koaliciu-dla-povernenna-ditej-akih-vikrala-rosia.html

916 lerropTariis rpoMajsiH YKpaiHU 3 TepUTOPii BeJleHHs aKTUBHUX O0MOBUX i UM 3 TUMYaCOBO OKY-
oBaHOI TepuTOpii YKpaiHu Ha TepuTopito Pociticekoi ®enepartii Ta Pecrry6stiku Butopych: AHaJti-
TUYHUH 3BIT (2023). URL: https://zmina.ua/wp-content/uploads/sites/2/2023/01/deportation_ukr.pdf

17 TlosriToBa, A. C., I'pymko, M. B. (2023). FOpucaukiiis Mi>KHapofHOTO KPUMIHAJIBHOTO Cyy 5K CIIe-
I[iaJIBHOTO Cy6’eKTa IIPOTHUAIl reHZEPHO 3yMOBJIEHOMY HAaCHUJILCTBY B YMOBax 30pOHHOI0 KOH-
duikry. Haykosi nepcnekmusu, 8 (34), C. 536. https://doi.org/10.52058/2708-7530-2023-8(38)-529-540

918 MixkypaT . O. KBamidikallis He3aKOHHOIO IlepeMill[eHHs, JelopTallii [[UBIILHOTO HaceJeHHI
Ta JIiTed Ha TUMYacoBO OKYIIOBaHI¥ TepUTopil VKpaiHU. AKmya/bHi npob.iemu CyHacHoi HayKu
8 00CAI0NHCEHHAX MOAOOUX YHEHUX, KypcaHmie ma cmydenmis. Binaug, 2023. C. 604-605.
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0. Marin notes that for the crime of genocide, a form of which is the forcible
transfer of children from one group to another, the context lies in the destruction
of a protected group, and is thus part of the so-called mental element, which,
according to Ukrainian criminal law doctrine, resembles the subjective aspect
of the offense. The aim of the perpetrator of genocide is the complete or partial
destruction of the protected group. Regarding crimes against humanity, war
crimes, and the crime of aggression, the contextual element lies in the objective
conditions: for crimes against humanity, part of the material elements (objective
characteristics) of the crime is a widespread or systematic attack on the civilian
population, and for war crimes — an armed conflict. It is precisely the existence
of an armed conflict that enables Ukrainian law enforcement agencies to classify
the acts committed under Part 1 of Article 438 of the Criminal Code of Ukraine.
However, such a criminal law assessment lacks precision and does not allow for
distinguishing between crimes against humanity and war crimes®®. However,
it was the amendments introduced by Law of Ukraine Ne 4499-IX that partially
implemented international standards by criminalizing the unlawful removal,
deportation of children, and the delay of repatriation. However, significant
problems remain: the lack of clear definitions of key terms (“unlawful transfer”,
“deportation”), difficulties in assessing the legality of “consent” to the transfer
of children, and the disregard for the legal nullity of the occupying power’s acts.
This leads to ambiguity in law enforcement practice and reduces the effectiveness
of countering war crimes®2.

In this regard, we agree with the scholars’ position regarding potential
conflicts in classifying criminal offenses under Article 438 of the Criminal
Code of Ukraine and Article 442-1 of the Criminal Code of Ukraine. Thus,
in substantiating this view, the researchers note that specific competition
between legal norms may arise, for example, in cases of the forced removal
of children from temporarily occupied territories to the aggressor state
for subsequent adoption or placement in foster families. Such acts may
simultaneously fall under the definition of “illegal transfer or deportation
of a child” in Article 438 of the Criminal Code (as a war crime) and “transfer
of a child to the territory of the aggressor state” in Article 442-1 of the Criminal
Code (as a special provision describing elements of a genocidal policy).

919 Mapis O. K. KpuMiHabHO-IIpaBoBa KBaJsiikallis BUKpaleHHs [iTell IIpe/cTaBHUKaMU JleprKa-
BU-arpecopa. Teopis ma npakmuka npomudii 3104UHHOCMI y CYyUacHUX yM08ax : 30ipHUK Te3 Mix-
HapoJHOI HayKOBOIIpaKTHUUYHOI KoHQepeHIIii (3 sucTomnaza 2023 poky) / ynop. P. M. IllexaBI0B.
JIbBIB : JIbBIBCHKUU [lep>KaBHUM YHIBePCUTeT BHYTPIIIHIX cIipas, 2023. C. 157-158.

920 Kolomiichuk A. V. Criminal law protection of the children from unlawful transfer during armed
conflict: international legal standards. Uzhhorod National University Herald. Series: Law. 2026.
Vol. 4, no. 93. P. 122. DOI: https://doi.org/10.24144/2307-3322.2026.93.4.17
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Pursuant to Article 33 of the Criminal Code of Ukraine, a conflict
between a general and a special provision must be resolved by applying
the special provision, which defines the elements of the offense in greater
detail and takes into account the specific circumstances of its commission.
In this context, Article 442-1 of the Criminal Code serves as lex specialis
with respect to Article 438 of the Criminal Code, as it describes specific
acts related to the aggressive policy of the aggressor state, in particular
those aimed at altering the ethnic identity of children through forced
adoption or cultural assimilation. However, such competition gives rise
to a number of difficulties in practice. To apply Article 442-1 of the Criminal
Code, it will be necessary to prove the specific intent of the perpetrator
related to the implementation of a policy of genocide or assimilation. This
raises the bar for the investigation regarding the collection of evidence
confirming not only the fact of the child’s removal but also its targeted nature.
At the same time, without clear explanations regarding the relationship
between these provisions, there will be a risk of duplicated charges
or legal uncertainty when classifying acts. This situation requires the legislature
or legal practitioners to develop clear criteria for distinguishing between
the application of the general Article 438 of the Criminal Code and the special
Article 442-1 of the Criminal Code. In particular, it is proposed to take into
account the motives and objectives of the crime: to apply Article 442-1 in cases
where intent to assimilate or destroy the national identity of children is proven,
and Article 438 in cases of other forms of unlawful transfer or deportation
without a specific motive. Such an approach would help avoid legal conflicts
and ensure a more predictable and consistent application of criminal law®.

Therefore, based on the foregoing, we believe that criminal law scholars
lack a unified approach to the classification of the unlawful removal
or deportation of a child. This points to the need to analyze international
legal instruments. In particular, the 1949 Geneva Conventions and their
Additional Protocols contain provisions prohibiting the forcible transfer
of civilians during armed conflicts®?2. The Fourth Geneva Convention
“Relating to the Protection of Civilian Persons in Time of War” expressly
prohibits the deportation or transfer of persons from occupied territory
to the territory of the occupying power or any other state, regardless

921 Tatarenko H. V., Tatarenko I. V. War crimes against children in the context of hybrid aggression:
challenges of criminal law protection. Analytical and Comparative Jurisprudence. 2025. Vol. 3, no. 4.
P. 115. DOI:https://doi.org/10.24144/2788-6018.2025.04.3.17 (date of access: 23.05.2026).

922 [InTaHHS BUKOHAHHA JXeHeBChKOI KOHBEHITII IIp0 3aXUCT LUBIILHOIO HaceJeHHS IIiJ Yac Biid-
HU Bif 12 ceprHa 1949 poky : Posmopsmk. Ka6. MiHicTpiB Vkpainu Bif 31.05.2022 Ne 434-p.
URL: https://zakon.rada.gov.ua/laws/show/434-2022-p#Text
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of the motives for such transfer. Article 49 of this Convention establishes
that individual or mass forced transfers, as well as deportations
of persons from occupied territories, are prohibited®?®. The Additional
Protocols to the Geneva Conventions, adopted in 1977, expand and clarify
the protection of the civilian population. The First Additional Protocol, which
concerns international armed conflicts, classifies the unlawful deportation
or transfer of the population as a grave breach equivalent to a war crime
in Article 85°%, Thus, actions related to the forced deportation of Ukrainians
may be considered a gross violation of the norms of international
humanitarian law enshrined in the Geneva Conventions and their protocols.

The 1998 Rome Statute of the International Criminal Court establishes
the Court’s jurisdiction over crimes of genocide, crimes against
humanity, and war crimes. Article 7 of the Statute defines deportation
or forcible transfer of the population as a crime against humanity if committed
as part of a widespread or systematic attack against the civilian population®®.
Deportation or forcible transfer refers to the forced displacement of persons
through eviction or other coercive measures from the territory in which they
are lawfully present, without grounds permitted under international law.
Furthermore, Article 8 of the Rome Statute classifies unlawful deportation
or displacement as a war crime in the context of international armed
conflicts®®, Thus, actions related to the forced deportation of Ukrainians
during the conflict fall under the jurisdiction of the International Criminal
Court and may be subject to proceedings before that institution. Therefore,
actions related to the forced deportation of Ukrainians during the conflict fall
under the jurisdiction of the International Criminal Court and may be subject
to proceedings before that body.

With this in mind, we agree with A. Andrushko that genocide in the form
of unlawful deportation or displacement of people involves the intent to destroy,
in whole or in part, a specific group through its assimilation or the destruction
of its cultural identity, whereas a war crime consists of violations of the laws
and customs of war as defined by international treaties, without a specific

923 KoHBeHIIisl IIPO 3aXWCT IIMBIIBHOIO HaceJIeHHS IIifi yac BitiHU (yKp/poc) : KoHBeHIisi Opr.
06’exH. Hamitt Bix 12.08.1949 : ctaHoM Ha 23 yroT. 2023 p. URL: https://zakon.rada.gov.ua/laws/
show/995_154#Text

924 TomaTKOBUM IIPOTOKOJN 10 JKeHeBCbKUX KOHBeHIH Bix 12 cepmHa 1949 poky, Lo CTO-
CYeTbC 3aXMUCTY JKepTB MDKHapoJHUX 36poHHUX KOHGQUIKTIB (IIpoTokos I), Bix 8 udepBHA
1977 poky (yxp/poc) : IIpotokos Opr. O6’exH. Hamiit Big 08.06.1977 : ctaHoM Ha 8 rpyz. 2005 p.
URL: https://zakon.rada.gov.ua/laws/show/995_199#Text

925 PUMCBKHI CTaTyT MDKHapPOJHOI0 KpUMIiHAIBLHOTO cyny : CTaTyT MikHap. cyniB Bifg 17.07.1998 :
cTtaHoM Ha 21 cepir. 2024 p. URL: https://zakon.rada.gov.ua/laws/show/995_588#Text

926 Lbid.
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intent to destroy such a group (for example, if such actions are committed with
the aim of using children as human shields). At the same time, the available
evidence leads to the conclusion that the forced relocation of Ukrainian children
to the Russian Federation constitutes a form of genocide against the Ukrainian
people. This is evidenced by a number of facts: providing a solid legal basis
for this practice, forcing children to acquire Russian citizenship, erasing
information about their Ukrainian origin by changing their first and last names,
instilling Russian values and a Russian worldview in the displaced children, and
ultimately — re-educating them into “new Russian citizens”. All of this points
to the systematic and deliberate nature of the Russian authorities’ actions,
which are aimed at destroying the national identity of children taken from
the occupied territories of Ukraine®’.

It should be noted that our analysis of the case law database
of the International Criminal Court revealed that the terms “deportation” and
“forced displacement” appear in 11 appeals filed with the International Tribunal
for the Former Yugoslavia. For example, in the case of KRNOJELAC Milorad
(IT-97-25-A) (appeal decision of September 17, 2003), “218. The Appeals Chamber
considers that acts of forcible displacement underlying the crime of persecution,
punishable under Article 5(h) of the Statute, are not limited to movement
across a state border. The prohibition on forcible displacement is intended
to protect people’s right and desire to live in their communities and homes
without outside interference. The forced nature of the relocation and the forced
eviction of residents from the territory entails criminal liability on the part
of the perpetrator, not the destination to which these residents are sent”%%.

Based on the foregoing, we Dbelieve that the addition
of “the unlawful transfer or deportation of a child as a war crime” as an element
of Part 1 of Article 438 of the Criminal Code of Ukraine creates a conflict
in the classification of criminal offenses under Article 438 of the Criminal Code
of Ukraine and Article 442-1 of the Criminal Code of Ukraine. Such a conflict
of legal provisions may arise in cases of the forced removal of children from
temporarily occupied territories to the aggressor state for subsequent adoption
or placement in foster families.

Such acts may simultaneously fall under the definition of “unlawful transfer
or deportation of a child” in Article 438 of the Criminal Code (as a war crime)

927 AunpyiKo A. B. IIpuMycoBe IepeMilljeHHs YKpalHChbKUX [iTed 10 PO gk popMa reHonuy yKpa-
{HCHKOTO HapoAy. 3aKkapnamcovKi npagosi UUMaHHs. Pesokayis 8 ymosax ekcmpaopouHapHux npa-
808ux pesxcumie: MaTepianu XVII Mi>KHapogHOI HayKOBO-IIPaKTUYHOI KOHpepeHILii, M. Y>Kropog,
25-26 xBiTHS 2025 p. JIEBiB — TopyHb: Liha-Pres, 2025. C. 437.

928 Forcible displacement. O¢ir,. cropinka Be6cariTy UNITED NATIONS International Residual Mecha-
nism for Criminal Tribunals. URL: https://cld.irmct.org/notions/show/369/forcible-displacement#
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and “transfer of a child to the territory of an aggressor state” in Article 442-1
of the Criminal Code (as a special provision describing elements of a genocidal
policy). Pursuant to Article 33 of the Criminal Code of Ukraine, a conflict
between a general and a special provision must be resolved by applying
the special provision, which defines the elements of the offense in greater detail
and takes into account the specific circumstances of its commission.

2 | Unjustified delay in the repatriation of a child as a war crime

It should be noted that, in accordance with General Comment Ne 6 of the UN
Committee on the Rights of the Child, “The Treatment of Unaccompanied and
Separated Children Outside Their Country of Origin,” the first category covers
minors under the age of 18 who are not in the care of parents, relatives, or other
representatives by law or custom, while separated children are persons under
18 who have been separated from both parents or other representatives
under law or custom®®. This indicates that the difference between the two
categories essentially lies in whether the child has parents, relatives,
or other legal representatives with whom they could potentially be reunited.
This is particularly important in the context of repatriation, which effectively
encompasses two distinct legal processes — family reunification and return,
specifically but not exclusively to residential care facilities, followed
by placement in foster families in the child’s country of citizenship.

The main obstacle to the timely repatriation of Ukrainian children from
territories under Russian control is the refusal of senior Russian officials
to grant permission for such a return, at the very least for orphans and
children deprived of parental care. To date, the competent authorities
of the Russian Federation continue to withhold information about Ukrainian
children whom they consider “evacuated,” in violation of their obligations
under international humanitarian law, in particular Article 50 of the Geneva
Convention relative to the Protection of Civilian Persons in Time of War,
and Articles 74 and 78 of the Additional Protocol to the Geneva Conventions
of August 12, 1949, relating to the Protection of Victims of International Armed
Conflicts, of June 8, 1977, as well as Articles 3, 8, 9, 10, 12, 20, and 21 of the UN
Convention on the Rights of the Child.

929 WAY HOME: BHYTpIIIIHIN Ta 30BHINIHIN BUMIp penaTpiariii, peabinitarii Ta (pe)iHTerpariii fiTew,
JIeIIOPTOBaHUX, IIPEMYCOBO IIepeMillleHUX ab0 B IHIITHIH CII0Ci6 PO3/Iy4eHUX 3 POSUHAMHU Y 3B’I3KY
31 36poriHo0 arpeciero PO npotu Vkpainu. URL: https://rchr.org.ua/wp-content/uploads/2024/02/
way-home.-kontseptsiia-iedynoho-mekhanizmu-repatriatsii.pdf

537



KonektusHa
3axuct npas AMTUHM B yMOBaX 36pOitHOI arpecii MoOHorpagis

It is worth noting that in contemporary international law, the prohibition
on the deportation of children exists as a mandatory norm; however,
the mechanism for their mandatory return is not codified, which
means that repatriation depends not on judicial enforcement but
on diplomatic interaction and political influence. This shifts the issue
not only to the humanitarian or political sphere but also to the sphere
of international law’s capacity to implement its own imperatives. Just as it was
eighty years ago, international cooperation among states, intergovernmental
organizations, and specially authorized humanitarian institutions plays
a crucial role, as it is precisely the coordination of legal and diplomatic actions
that allows not only for the establishment of the fact of a crime but also for
the demonstration of its systemic nature.

Modern mechanisms - ranging from special monitoring missions and
intergovernmental requests to instruments of universal jurisdiction, warrants
from the International Criminal Court, and procedures of the Hague Conference
on Private International Law — fulfill a similar function to that carried out
after 1945 by the United Nations Relief and Rehabilitation Administration,
the International Committee of the Red Cross, and the Nuremberg Tribunal:
establishing the truth, holding those responsible to account, and returning
children to their national and legal environment. Thus, cooperation remains
not merely a political or humanitarian category, but a legal necessity without
which it is impossible to ensure the protection and restoration of the violated
rights of minors. In Ukraine, at the national level, the issue of returning illegally
deported and forcibly displaced children is addressed through the creation
of special institutional and legal mechanisms.

In 2023, Ukraine launched an interagency coordination system that
includes a specially established Coordination Council on Child Protection
and Safety®®, as well as a separate government initiative to support families
affected by deportation. The regulatory framework for procedures related
to the identification, repatriation, and reintegration of children was established
by Resolutions of the Cabinet of Ministers of Ukraine of May 14, 2024, Ne 551°%%
and January 21, 2025, Ne 66°? which approved the procedure for locating

90 TTpo KoopauHanitiHy pajy 3 IUTaHb 3aXUCTy Ta Oesreku AiTed : Vkas IIpesnseHTa YKpalHu Bif
08.08.2022 Ne 568/2022. URL: https://zakon.rada.gov.ua/laws/show/568/2022#Text

%1 TIpo 3aTBeppyKeHHS I1opsKy BUSIBJIEHHS Ta II0BEPHEHHS JIiTel, [elIOpTOBaHUX ab0 IIPUMYCOBO
IepeMillleHUX BHACJIIOK 30poiiHoi arpecil Pociticbkoi ®efeparnii npotu Vkpainu : IToctaHOBa
KMV Bif 14.05.2024 Ne 551. URL: https://zakon.rada.gov.ua/laws/show/551-2024-11

932 lesiki MATaHHS BHUABJIEHHS Ta IIOBEepPHEHHS JiTell, JeIlOpTOBAaHUX ab0 IIPUMYCOBO IIepeMile-
HHUX BHACJIi0K 36poiHoI arpecii Pociticbkol ®efeparil nmpotu Vkpainu : Iloctanosa KMV Bif
21.01.2025 Ne 66. URL: https://zakon.rada.gov.ua/laws/show/66-2025-11
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children, mechanisms for interagency coordination, as well as protocols for
international cooperation with partner states and humanitarian organizations.

In Ukraine’s 2023 National Report to the UN, the repatriation of unlawfully
displaced children was defined for the first time not as a humanitarian
measure, but as an international legal obligation of the state. Thanks
to Ukrainian diplomatic initiatives, this issue was brought before
the institutions of the Council of Europe, resulting in the the Parliamentary
Assembly of the Council of Europe (PACE) adopted a resolution officially
recognizing the deportation of Ukrainian children by the Russian
Federation as bearing the hallmarks of genocide and constituting a violation
of international humanitarian law®®#. At the UN level, this issue has been
included in the security and human rights track, which has made it possible
to involve mediating states in the process. Such mediation (in particular,
the models applied by Qatar) relies on the mechanism of good offices — neutral
facilitation by third parties, which enables negotiations between the victim state
and the aggressor state in the absence of a direct diplomatic channel.

Our analysis of Ukraine’s laws and regulations reveals that only two
of them provide a definition of “repatriation,” but this definition is not linked
to the terminology used in Part 1 of Article 438 of the Criminal Code of Ukraine —
unjustified delay in the repatriation of a child. In particular, Resolution
Ne 413 of the Cabinet of Ministers of Ukraine dated April 5, 2022, Ne 413 “On
Approval of the Procedure for the Detention of Prisoners of War”, it is stated
that repatriation is the return to the homeland with the restoration of civil
rights of prisoners of war who, during military operations, found themselves
outside their country and remained for a long time away from their homeland,
taking into account Ukraine’s international obligations to uphold the principle
prohibiting the return or extradition of any person to another state if there
are serious grounds to believe that they may face torture, persecution, or other
serious human rights violations there®4. Furthermore, repatriation should
be understood as the return to the state of citizenship, permanent residence,
or origin of persons who, due to various circumstances, have found themselves
on the territory of other states®.

933 Parliamentary Assembly of the Council of Europe. Resolution 2495 (2023) Deportations and forcible
transfers of Ukrainian children to the Russian Federation. 27 April 2023. URL: https://pace.coe.int/
en/files/31776/html

%4 TIpo 3aTBeppKeHHs IlOpsIKy TPUMaHHS BiliCbKOBOIIOJIOHeHHUX : [locTaHoBa KabiHeTy MiHicT-
piB Vkpainu Bix 5 kBiTHA 2022 p. Ne 413. URL: https://zakon.rada.gov.ua/laws/show/413-2022-11/
ed20220405#n31

93 [Ipo 3aTBeppKeHHs [HCTPYKINI PO IIOPS/0K BUKOHAHHSI HOPM Mi>KHApOZHOTO I'yMaHiTapHOIO
npaBa y 36poHux Cuiax VkpaiHu : Hakas MiHicTepcTBa 060poHU Vkpainu 23 6epesHs 2017 p.
Ne 164. URL: https://zakon.rada.gov.ua/laws/show/z0704-17/ed20170323#n183
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Based on the foregoing, we believe that the concept of “unjustified delay
in the repatriation of a child” may include the following acts:

— failure to fulfill obligations established by international humanitarian law
to facilitate the reunification of families separated as a result of armed conflicts,

— creating obstacles to the work of humanitarian organizations that
facilitate the repatriation of children and family reunification, and failing
to provide information about the child (form) to the Central Tracing Agency
of the International Committee of the Red Cross,

— intentionally entering false information about the child on the form,

— failure to take all necessary measures to establish the child’s identity and
register their family ties,

— actions taken with the aim of changing the child’s citizenship or civil
status, in particular entering information about the child into databases for
the purpose of forcibly placing them in foster care or for adoption®*.

3 The recruitment or use of a child to participate in an armed
conflict or military (combat) operations as a war crime

It should be noted that, according to UNICEF, thousands of children are
recruited and used in armed conflicts around the world. Between 2005 and
2022, it was confirmed that more than 105,000 children were recruited and
used by parties to the conflict, but the actual number of cases is believed
to be much higher®’.

It should be noted that paragraph 20 of UN Security Council
Resolution S/RES/2427(2018) states: “...emphasizes that children recruited
by armed forces or armed groups in violation of international law and accused
of commuitting crimes during armed conflicts must be treated first and foremost
as victims of violations of international law...”*®. However, this is not the only
instance in which Resolutions have addressed the recruitment or use of children
in armed conflict. In particular, UN Security Council Resolutions 1261 (1999),

936 HesaKOHHe IIepeMillleHHs Ta 3aTpUMKa pernaTpiarii giTei: yu moTpi6Ha HoBa cTaTTa? FOpuduuHa
easema — oHaalin eepcis. URL: https://yur-gazeta.com/publications/practice/inshe/nezakonne-
peremishchennya-ta-zatrimka-repatriaciyi-ditey-chi-potribna-nova-stattya.html (7ata 3sBepHeHHS:
24.05.2026).

97 Ukrinform. V 36poitHi KOHQJIKTH B CBiTI BTATHYTI 6/m3bKo 250 Tucay giteit — IOHICE®.
VkpiHopm - axkmyanvHi HosuHu YkpaiHu ma ceimy. URL: https://www.ukrinform.ua/
rubric-world/2638076-u-zbrojni-konflikti-v-sviti-vtagnuti-blizko-250-tisac-ditej-unisef.html  (maTa
3BepHeHHs: 24.05.2026).

938 Resolution 2427 (2018) Adopted by the Security Council at its 8305th meeting, on 9 July 2018.
URL: https://docs.un.org/en/S/RES/2427(2018) (maTa 3BepHeHH:: 24.05.2026).
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1882 (2009), 1998 (2011), and 2225 (2015) identified six grave violations against
children in the context of armed conflict at the international level.

Article 4 of the Optional Protocol to the Convention on the Rights of the Child
on the involvement of children in armed conflict states: “1. Armed groups other
than the armed forces of a State shall under no circumstances recruit or use
in hostilities persons under the age of 18.

2. States Parties shall take all feasible measures to prevent such recruitment
and use, including the adoption of the necessary legal measures to prohibit and
criminalize such practices”?.

It is also worth noting that the international community has established
a coalition to end the use of children as soldiers. Specifically, the coalition
was established in May 1998 by leading international human rights and
humanitarian organizations. The coalition works to prevent the recruitment
and use of children as soldiers and to ensure their rehabilitation and
reintegration into society. The coalition’s primary goal is to promote
the adoption and observance of national, regional, and international legal
norms (including the Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in armed conflict), which prohibit
the military recruitment and use in hostilities of any person under the age of 18,
as well as the recognition and implementation of this standard by all armed
groups, both governmental and non-governmental forces?.

It should be noted that it was precisely the amendments to Part 1
of Article 438 of the Criminal Code of Ukraine that created certain
complications. Thus, in particular, A. Gutnik argues that, first, it is incorrect
to claim that “liability has been established for the recruitment and use
of children for military purposes” or that “liability for crimes against children
has been strengthened”, since, until July 17, 2025, such actions were covered
by “other violations of the laws and customs of war” under Article 438
of the Criminal Code of Ukraine. This is not about criminalizing certain types
of acts, but rather an effort to unify legislation and simultaneously bring
it in line with current developments in Ukraine, as we noted earlier.
Second, the terms “recruitment” and “enlistment” refer to the inclusion
of a child in the national armed forces. The term “use” should be interpreted
broadly. The ICC and the ICCR have recognized the use of children for

939 PaKyJIbTaTUBHUM IIPOTOKOJI 0 KOHBEHIIi] IIpo IIpaBa AUTUHU IIOZ0 y4acTi [iTell y 36pOMHUX
KoHJIikTax (ykp/poc) : [IpoTokos Opr. O6’exH. Hartiii Bix 01.01.2000 : craHOM Ha 23 uepB. 2004 p.
URL: https://zakon.rada.gov.ua/laws/show/995_795#Text (maTa 3BepHeHHS: 24.05.2026).

940 Chernobuk V. International legal standards for the protection of children’s rights in the con-
ditions of armed conflicts. Analytical and Comparative Jurisprudence. 2023. No. 3. P. 439.
DOLI: https://doi.org/10.24144/2788-6018.2023.03.79
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active participation in hostilities in cases such as: guarding military officials
in conflict zones; reconnaissance missions or the collection of intelligence;
attacks on civilians and civilian objects; participation in armed patrols behind
the front lines; espionage; in missions to search for food, at least where this
was additionally linked to hostilities; as well as for transporting ammunition
and looted property. In fact, the specific category of “exploitation” of a child
is the only one that can cover acts involving the indirect (online) involvement
of minors in arson, sabotage, espionage, and the like, unlike “recruitment”
or “enlistment”, which involve inclusion in armed formations. Academic
research has already highlighted the challenges of criminally assessing
the actions of minors themselves who commit such acts under martial law.
Third, these amendments do not comply with the Rome Statute. Specifically,
the legislature did not include “enlistment into national armed forces” as a form
of committing a crime against children. This form of conduct could potentially
occur in the practices of an aggressor state, particularly in temporarily
occupied territories, through the forced conscription of children into armed
formations. The amendments to Article 438 of the Criminal Code of Ukraine
have also affected the definition of the age criterion for the victim. Until
July 17, 2025 - that is, until the relevant amendments take effect — such acts
could be classified as “other violations of the laws and customs of war,” with
reference to international law, particularly the provisions of the Rome Statute.
This, in turn, objectively established a threshold of 15 years as the criterion for
recognizing an act as a war crime. Following the amendments, the legislature
explicitly prohibited the recruitment of “children” without specifying age limits;
given the provisions of national law (in particular, the definition of a child
as a person under 18), this provides grounds for asserting that the age threshold
has been raised to 18. Thus, the amendments to Article 438 of the Criminal
Code of Ukraine are aimed at clarifying liability for the recruitment and use
of children in armed conflict; however, they do not criminalize new acts, but
rather clarify existing forms of violations of the laws and customs of war®.

As for the criminal legislation of foreign countries, the laws of most European
Union member states, including Germany, France, the Netherlands, and Italy,
provide for criminal liability for the recruitment of minors into armed groups,

1 TyTHIK A. B. Habip, Bep6yBaHHS I BUKOPUCTaHHA AUTUHU Yy 36POMHOMY KOHQUIIKTI: IIpobieMu
KpUMiHaJIbHO-IIPaBoOBOI KBastidikariii B ymoBax oHOBIeHHS CT. 438 KK VkpaiHu. BOEHHI 310HUHU
8 CYUaCHUX 30POUHUX KOHPAIKMAX: BUKAUKU 0151 MIHCHAPOOHO20 MA HAYIOHANbHO20 KPUMIHA/Tb-
HO020 npaea : MaTepiaJy KpyIJIOIO CTOJIY 3a y4acTi Mi>KHap. HayK.-IIpakKT. CHUIBHOTH (M. XapKiB,
23 KBIT. 2026 p.): [EstekTpoHHUH pecypcl] / [peaxosr.: M. JI. [TaxHiH, B. JI. /laBUIeHKO Ta iH. |; XapKiB.
Hall. YH-T BHYTp. clIpaB, Kad. kpuMiHal. IipaBa Ta KpuMiHoiorii, HaBu.-Hayk. iH-T Ne 5. XapKiB :
XHVBC, 2026. C. 21-22.
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forced separation from family, participation in armed conflicts, and war
propaganda, especially when it concerns a child. For instance, the German
Criminal Code provides a separate classification for the recruitment of children
into military operations or armed groups as part of a war crime. The French
Criminal Code (Art. 461-26) contains a similar provision, reinforced by additional
provisions regarding crimes against humanity, which include deportation and
the mass displacement of the civilian population, including minors.

But are such cases actually occurring in Ukraine amid the “hybrid” nature
of the armed conflict and since the start of the Russian Federation’s full-scale
invasion of Ukrainian territory? Yes, numerous media reports and reports
by international observers attest to the involvement of children in criminal
activities through their recruitment into combat operations in the “Donetsk People’s
Republic” and the “Luhansk People’s Republic”. In particular, representatives
of the OSCE Monitoring Mission in Ukraine noted in their report that children
aged 15-17, and even those under 15, are participating in active hostilities as part
of combined separatist forces in eastern Ukraine. Militants actively recruit them
into paramilitary groups, where they are trained to use and handle weapons; those
who demonstrate particular aptitude are even permitted to form their own combat
units (reconnaissance, sabotage) and engage in subversive activities. Militants
of the “Donetsk People’s Republic” and the “Luhansk People’s Republic” also use
boys and girls for sexual exploitation, as “human carriers” for smuggling goods
through checkpoints and roadblocks, and for attaching GPS trackers to military
equipment. In addition, the U. S. State Department report emphasizes that
pro-Russian separatists use children as “human shields” and informants®?. Further
evidence of the involvement of minors in armed conflicts is provided by numerous
propaganda videos depicting children participating in paramilitary groups such
as the “Vostok Battalion”, the “Ghost Brigade”, and the St. Gregory the Victorious
Children’s Sabotage Battalion in the media of the “Donetsk People’s Republic”
and the “Luhansk People’s Republic”. According to the children themselves, they
were brought into these formations by adults — some by their own parents, others
by clergymen. For example, in November 2014, in an interview with Russia Today
journalist Graham Phillips, 15-year-old Andriy Ivakhno said that he was assisting
fighters of the “Vostok” battalion and was undergoing training at their base
in combat skills and the handling of weapons. Another young man noted that
he manages an arsenal of weapons®®.

%2 Trafficking in Persons Report (June, 2016) // U. S. Department of State: odirm. caMT.
URL: https://www.state.gov/j/tip/rls/tiprpt/2016/index.htm

93 IiTn oKyIloBaHOro JloH6acy cTaJid OFHHUM i3 BH[IB 30pol B pyKax TepOpHCTIB. Pybpuka.
URL: https://rubryka.com/article/dity-okupovanogo-donbasu-staly-odnym-iz-vydiv-zbroyi-v-
rukah-terorystiv/ (qaTta sBepHeHHS: 24.05.2026).
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Even before the Russian Federation’s full-scale invasion on February 24,
2020, some researchers had pointed out that the involvement of children
in armed conflicts falls under Article 304 of the Criminal Code of Ukraine:
Involvement of Minors in Criminal Activity. Involvement of Minors in Criminal
Activity under the Criminal Code of Ukraine. At the same time, they emphasized
that criminal liability for involving minors in armed conflicts should
be strengthened and proposed amending the provision of Article 438
of the Criminal Code of Ukraine to include liability for recruiting, involving,
or coercing minors or young children into engaging in combat operations,
committing acts of sabotage, or carrying out terrorist acts, and the provision
of Article 304 of the Criminal Code of Ukraine with liability for involving minors
and young children in the criminal activities of illegal paramilitary or armed
groups. But even then, they emphasized that lowering the age of criminal
responsibility for minors from 14 to 16 years of age for such criminal offenses
as sabotage (Article 113), terrorist acts (Article 258), damage to transportation
routes and vehicles (Article 277), attempts on the life of a law enforcement
officer, a member of a public formation for the protection of public order and
the state border, or a military servicemember (Art. 348), etc.

In the current context of the Russian Federation’s military aggression,
it is worth noting that starting in 2022, and gradually gaining momentum,
reports have begun to appear in the media regarding actions committed
by children in various regions of Ukraine aimed at collecting and
transmitting information to the enemy about strategically important
facilities, organizing attacks on military personnel and their property,
and so on. According to the National Police of Ukraine, in the first six
months of 2025 alone, 65 cases of criminal offenses of a sabotage nature
were identified, involving 62 children aged 13 to 17. According to various
sources, the number of cases involving children in such offenses is already
in the hundreds. However, the recruitment and use of children in armed
conflict are expressly prohibited by international law. This is Article 77
of the Additional Protocol to the 1949 Geneva Conventions, which concerns
the protection of victims of international armed conflicts; Article 38
of the Convention on the Rights of the Child; and Article 4 of the Optional
Protocol to the Convention on the Rights of the Child on the involvement
of children in armed conflict®*.

94 JliTh, 3aBep60BaHi BOPOTOM, — >KepPTBH BOEHHOTO 3JIOUMHY UM IIPaBOIOPYIITHUKHU? HespyuHa
npobseMa, sKa 1oTpebye HerariHoro BupimteHHs. URL: https://www.helsinki.org.ua/articles/dity-
zaverbovani-vorohom-zhertvy-voiennoho-zlochynu-chy-pravoporushnyky-nezruchna-problema-
iaka-potrebuie-nehaynoho-vyrishennia/ (mata sBepHeHHs: 24.05.2026).
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We find it interesting to examine the practice of holding individuals
accountable for the recruitment and use of children in armed conflicts
by Special Tribunals and international criminal courts. It should be noted that
one of the first and most landmark decisions was the case of the Special Court
for Sierra Leone-Prosecutor v. Brima, Kamara, and Kanu (the AFRC case).
On June 20, 2007, the court found Alexa Tambu Brima, Brima Bazzi Kamara,
and Santigie Borbor Kanu guilty of recruiting and using children under
the age of 15 to actively participate in hostilities. This marked the first time
in the history of international criminal justice that an international tribunal had
handed down a guilty verdict specifically for the crime of using child soldiers.
The ruling found that children had been forcibly recruited to participate
in combat operations, guard checkpoints, carry out attacks on the civilian
population, and engage in other military operations. The court emphasized that
such practices constitute a gross violation of international humanitarian law
and customary international law®%.

Another important example is the case of Prosecutor v. Issa Sesay, Morris
Kallon, and Augustine Gbhao (the RUF case), in which, on February 25, 2009,
the Special Court for Sierra Leone found the defendants guilty, in particular,
of recruiting child soldiers and using them in armed conflict. The court found
that members of the Revolutionary United Front systematically abducted
children, forced them to participate in hostilities, and subjected them to violence
and psychological coercion®.

The case of Thomas Lubanga Dyilo at the International Criminal Court
is of particular significance for international practice. In 2012, the International
Criminal Court found Thomas Lubanga guilty of recruiting, enlisting, and
using children under the age of 15 to actively participate in hostilities
in the Democratic Republic of the Congo. This was the first conviction
in the history of the International Criminal Court. The court concluded that
the children were used not only as combatants but also as guards, scouts, and
weapon carriers®’.

Another important development is the ruling in the case of Dominic
Ongwen, a former commander of the Lord’s Resistance Army (LRA). In 2021,
the International Criminal Court found him guilty of numerous war crimes and

945 The Prosecutor vs. Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu (the AFRC
Accused). URL: https://www.refworld.org/jurisprudence/caselaw/scsl/2007/91904 (maTa 3BepHeH-
Hs1: 24.05.2026).

946 Prosecutor v. Issa Hassan Sesay, Morris Kallon and Augustine Gbao (the RUF accused) (Trial judgment).
URL: https://www.refworld.org/jurisprudence/caselaw/scsl/2009/92027 (naTa 3BepHeHHs: 24.05.2026).

971CC, The Prosecutor v. Thomas Lubanga Dyilo. URL: https://casebook.icrc.org/case-study/
icc-prosecutor-v-thomas-lubanga-dyilo (aTa 3BepHeHHs: 24.05.2026).
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crimes against humanity, including the abduction and use of children in armed
conflict. A distinctive feature of the case was that Ongwen himself had been
abducted as a child and turned into a child soldier; however, the court ruled
that this did not exempt him from responsibility for the crimes committed in his
capacity as a commander®,

Thus, the cases mentioned above are of fundamental importance for
the development of international criminal law, as they confirmed the existence
of individual criminal liability for the recruitment and use of children in armed
conflicts, and also established an international standard for the protection
of children from participation in hostilities.

As for the analysis of Ukrainian case law, an examination of judgments
from 2022 to the present under Article 438 of the Criminal Code of Ukraine
in the Unified State Register of Court Decisions revealed that no convictions
have been handed down for the recruitment or use of a child to participate
in an armed conflict, or military (combat) operations as a war crime.

Thus, we believe that the amendments to Article 438 of the Criminal
Code of Ukraine are aimed at clarifying liability for the recruitment
and use of children in armed conflict; however, they do not constitute
the criminalization of new acts, but rather a clarification of existing forms
of violations of the laws and customs of war.

Also, the provisions of the national legislation are not fully consistent with
the approaches of international criminal law, in particular regarding the forms
of committing the act and the age criterion of the victim: on the one hand, there
was an expansion of criminalization due to the increase of the age threshold
to 18 years, which ensures a wider level of protection for children, while,
on the other hand, there is no such form as “recruitment into the armed forces”.

| conclusions

The following conclusions can be made based on the results of the conducted
research on the illegal transfer or deportation of a child, unjustified delay
in the repatriation of a child, recruitment or use of a child to participate
in an armed conflict, military (combat) actions as a war crime:

1. Supplement to part 1 of Art. 438 of the Criminal Code of Ukraine
as well as the sign of “illegal transfer or deportation of a child as a war
crime” creates competition in the qualification of criminal acts under Art. 438

948 Information for victims Ongwen Case. URL: https://www.icc-cpi.int/victims/ongwen-case (gata
3BepHeHHs: 24.05.2026).
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of the Criminal Code of Ukraine and Art. 442-1 of the Criminal Code of Ukraine.
Such a competition of norms may arise in cases of forced removal of children
from temporarily occupied territories to the aggressor state for further
adoption or placement in foster families. Such actions may simultaneously
fall under the signs of “illegal transfer or deportation of a child” in Article 438
of the Criminal Code (as a war crime) and “transfer of a child to the territory
of an aggressor state” in Article 442-1 of the Criminal Code (as a special
norm describing the elements of genocidal policy). According to Art. 33
of the Criminal Code of Ukraine, the competition between general and special
norms must be resolved by applying a special norm, which defines the features
of the crime in more detail and takes into account the specific circumstances
of its commission.

2. The term “unjustified delay in the repatriation of a child” requires
regulatory approval. We believe that “unjustified delay in the repatriation
of a child” includes such illegal acts, which consist in failure to fulfill
the obligations established by international humanitarian law to facilitate
the reunification of families separated as a result of armed conflicts;
creating obstacles in the work of humanitarian organizations that promote
the repatriation of children and family reunification, failure to provide
the Central Reference Agency of the International Committee of the Red
Cross with information about the child (cards); intentionally entering
false information about the child into the card; failure to take all necessary
measures to establish the child’s identity and register his family ties;
actions taken with the purpose of changing the citizenship or civil status
of a child, in particular, entering information about a child into databases
for the purpose of forcibly handing him over to custody (guardianship)
or for adoption (adoption).

3. It was noted that amendments to Art. 438 of the Criminal Code
of Ukraine is aimed at detailing responsibility for the recruitment and use
of children in armed conflict, but it is not a criminalization of new acts, but
rather a clarification of already existing forms of violations of the laws
and customs of war. Also, the provisions of the national legislation are
not fully consistent with the approaches of international criminal law,
in particular regarding the forms of committing the act and the age criterion
of the victim: on the one hand, there was an expansion of criminalization due
to the increase of the age threshold to 18 years, which ensures a wider level
of protection for children, while, on the other hand, there is no such form
as “recruitment into the armed forces”.
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I Summary

He study is devoted to the analysis of the provisions of the Law of Ukraine
dated June 17, 2025 Ne 4499-IX “On Amendments to Article 438 of the Criminal
Code of Ukraine on Establishing Liability for Illegal Transfer, Deportation,
Unjustified Delay of Repatriation of a Child, Recruitment and Use of a Child for
Military Purposes” regarding the amended part 1 of Art. 438 of the Criminal
Code of Ukraine after the words “prohibited by international law” with
the words “illegal transfer or deportation of a child, unjustified delay
in the repatriation of a child, recruitment or use of a child to participate
in an armed conflict, military (combat) actions”.

A comprehensive analysis of the international legal and criminal law
aspects of responsibility for war crimes related to the violation of children’s
rights in the context of armed conflict was conducted. The peculiarities
of the qualification of the illegal transfer or deportation of children as a gross
violation of the norms of international humanitarian law have been studied.
The content of the ban on the forced transfer of children from temporarily
occupied territories is disclosed, as well as the provisions of international
treaties, the practice of international judicial institutions and modern trends
in bringing guilty parties to justice are analyzed.

Particular attention is paid to the unjustified delay in the repatriation
of a child as an independent war crime, which violates the child’s right to return
to the family, the country of origin and a safe living environment. The legal
nature of the repatriation of children in the context of international humanitarian
law is defined, as well as problematic aspects of ensuring the return of children
during and after the end of the armed conflict are outlined.

The issue of recruiting or using children to participate in an armed conflict
or military (combat) actions has been investigated. International standards for
the protection of children from being involved in military activities are analyzed,
in particular the provisions of the Geneva Conventions, the Rome Statute
of the International Criminal Court, and the UN Convention on the Rights of the Child.
Attention is focused on the criminological consequences of the militarization
of children, their psychological traumatization and the need to create effective
mechanisms of international and national response to such crimes.

It was concluded that the amendments to Part 1 of Art. 438 of the Criminal
Code of Ukraine regarding illegal transfer or deportation of a child, unjustified
delay in repatriation of a child, recruitment or use of a child to participate
in an armed conflict, military (combat) actions as a war crime need improvement.
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