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FEATURES CORRELATION CONSTITUTION
AND STATE POLICY

Bielov D. M., Vikhliaev M. Yu.

INTRODUCTION

Constitutionalism as a politico-legal category and doctrinal learning
appears after the emergence and establishment of the constitution of the state
in the modern sense of this term. It is inseparable and directly derived from
the constitution of the state. Although not always the fact of the existence of
a constitution automatically means the emergence of a particular model
of constitutionalism. However, without the appearance (availability) of the
constitution itself (in the broad sense of this notion), there is no need to
talk about constitutionalism. The substantive basis, the very essence of
constitutionalism, according to V. Shapoval, is expressed by the formula:
“constitutional-legal norm + practice of its implementation””. Therefore, a
bit strange, in our opinion, when in certain writings, including monographs,
there are such statements as “ancient”, “medieval”, “totalitarian” or “Soviet
constitutionalism”, since at that time the constitution as such (in the modern
understanding of this concept) simply did not exist. However, it was
precisely in previous times that, in fact, the foundations of the future
phenomenon — constitutionalism were laid?.

The Constitution of Ukraine is a part of the national legal system,
its core, acts as “coordinator of the system of Iegislation”?’. But, as
Yu. Tykhomyrov notes, despite the fact that the Constitution, as if is in the
middle of the legal array, its influence is not limited to the link “act-act”.
All elements of the legal system, in turn, also affect the constitution®.

On the one hand, the Constitution is a kind of construction, on which
practically all legislation is being built®. It is the Constitution that defines the
nature of the current legislation, the process of law-making — determines,

! B.M. llanosan. Koncmumyyiiine npago sapy6iscuux kpain.: Iiopyunux, ApTEk, Buma mik.,
Kwuis 1997, p. 135.

2 ILB. Cremtok. Ocrosu meopii koncmumyyii ma koncmumyyionanizmy. Yacmuna nepwa:
Toci6nux ons cmyoenmis, Actponsbis, JIseis 2004, p. 98.

® .M. CrenanoB. Koncmumyyus u nonumuxa, 3a-so Hayka, Mocksa 1984, p. 40.

* FO.A.Tuxomupos. .B. Koteneckas, [Ipacosvie akmbt. YueGHO-Npakmuueckoe u cnpasoiHoe
nocobue, FOpundopmuentp, Mocksa 1999, p. 15.

% 0.B. Ouiutenxo. Koncmumyyis Ykpainu sk ocHosHe 0dicepeno KOHCMumyyitiHozo npasa
Vpainu. Bun.: Koncywm, Kuis 2005, p. 211.



which basic acts are adopted by various bodies, their names, legal force, the
process and procedure for the adoption of laws®. The development of
legislation is possible only within the parameters enshrined in the
Constitution, which serves as an important condition for ensuring its unity,
internal coherence’. As S. Shevchuk notes, the constitutional norms are
formulated in the form of an open text, and, consequently, constitute “empty
vessels”, which must be filled with a specific content®. Therefore, the
adoption of a new constitution in the state, as a rule, causes significant
changes and updates to current legislation. Ukraine is no exception.
Although, as V. Opryshko notes, “the current legislation does not yet fit into
the legal framework defined by the Constitution of Ukraine™”.

However, the notion of a constitution cannot be disclosed to the full
extent without clarifying the question about not only its legal but also
socio-political nature.

1. Constitution and state policy: common questions

Today, one of the reasons for the constant tension in relations between
the supreme bodies of state power in Ukraine is the imperfection of the
Basic Law, the different interpretation of its norms, as well as the
fundamental change of the state policy, especially after the 2004-2005
presidential elections.

The constitution has a mixed political and legal nature, as well as to a
large extent all constitutional law. Constitutional relations that arise on the
basis of its provisions can also be characterized as having a dual nature:
political and legal at the same time. Powerful relations subject to constitu-
tional regulation create prerequisites for the appearance of political issues in
constitutional law and politicize it to a certain extent. The political and legal
in the constitution are closely intertwined, as well as the implementation
of constitutional provisions can have a legal and political dimension.

As A. Heywood has rightly pointed out, for the vast majority of
democratic states, constitutions were traditionally perceived as “precise
descriptions of the current system of government”'’. Consequently, any

® E.M. Kosnoea, O.E. Kyrapun. Koncruryumonsoe npao Poccuu. FOpucms, Mocksa
2003, p. 87.

" B.O. Jlyuun. Koncmumyyus Poccuiickoii ®edepayuu. Ipotnemvl peamusayuu, FORUTH-
Jlana, Mocksa 2002, p. 79.

8 C. IlleBuyk. Ocrosu Kkoncmumyyitinoi 1opucnpyoenyii: Hagu.nocionux, Koncym, Xapkis
2002, p. 7.

® B.®. Onpuuiko. Kowcmumyyis Yrpainu — 0cHO8a cucmemis HayioHaIbHO20 3aKOHOOA8CME.
Bupapununit lim «HOpuauuna kuura», Kuis, 2000, p. 118.

073, XeiiByn. [Toaumonozus. FOuutu-lana, Mocksa 2005, p. 359.



constitution always carries a certain prognostic-axiological element, which
allows foreseeing a further direction of the state development and,
accordingly, state policy. It is important to note that the prognostic
function of the Constitution is directly written by well-known domestic
researcher Yu. Todyka''. However, we now mean not only one of the
possible functions of the constitution but also the fact that at its level the
values are laid down that the state is called to provide.

The authors of the monograph “Politics, Law and Power in the Context
of Transformation Processes in Ukraine” characterize state policy as a
“system of purposeful measures aimed at solving certain social problems,
meeting public interests, ensuring the stability of the constitutional,
economic, legal system of the country [...] the specificity of which is that
it is realized through the power structures that have the authority of the
monopoly right of the state to lawful coercion”2. Indeed, the link between
the state policy and the constitution is shown by not only the reference to
such a concept as “constitutional system”. From the outset, the authors of
the above-mentioned study establish a clear correlation between the
direction of state policy and the process of ensuring social stability and
satisfaction of the public interest. It should be borne in mind: the main
social interests are always connected with the system of rights and
freedoms of citizens of the state, which are not only formally fixed in the
Constitution but must also be secured by it as a legal act of the highest
legal force, which has a sign of direct imperative action (Article 8 of the
Constitution of Ukraine)™.

The same can be said for a widely used in the modern Ukrainian science
definition of the state policy by V. Tertychka. This author proposes to
interpret the state policy in the following way: “relatively stable, organized,
and purposeful activity/inactivity of state institutions, carried out by them
directly or indirectly on a particular problem or a set of problems that affects
the life of society”**. Moreover, justifying the appropriateness of this way of
understanding the phenomenon of state policy, he notes that the definition of
state policy implicitly implies that it is based on the law and must be
legitimate. That is, state policy does not appear, so to speak, solely on its
own accord and on their own will of those who are currently endowed with
state power. On the contrary, in order that this direction of the state’s activity

" }O.H. Tomsixa. Koncmumyyus Yxpaunst, pp. 70-80.

2 Monimuxa, npaso i énada & kowmexcmi mpancopmayitinux npoyecie 6 Vipaini. Ed.
1.0. Kpecinoi. Inctutyt nepxasu i npasa iMm. B.M. Koperskoro HAH Vkpainu, Kuis 2006, p. 35.

1. Mnagynsk. Koucmumyyis, pp. 11-12.

! Tonituka, npaso i Bana B KoHTeKCTi Tpancdopmaniitaux npouecis B Ykpaiui, pp. 82-83.
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should be systematic and coherent, it is necessary from the very beginning to
have a certain set of rules and principles that would indicate: a) the type of
political regime; b) the way of organizing state power; ¢) the main political
institutions, the presence of which ensures the normal development of the
state mechanism; d) the basic values and tasks that must be implemented
during state and social development.

These rules should be fixed at the legislative level so that there are no
ambiguous political interpretations of the way, in which policy should be
implemented and on what grounds®. The universal method of fixing these
rules and regulations is the method of constitutional determination. By
giving these rules and principles an imperative value, the state acts as the
guarantor of the fact that all participants in social and political relations
will adhere to them. At the same time, it itself, as a mechanism of
institutionalized coercion, will act in accordance with certain standards.
Therefore, it is quite natural that in all democratically-operated countries,
programs for the realization of state policy are always developed and
implemented in accordance with the constitution.

However, it is necessary to distinguish between the constitution as a legal
act and the functions specific to it in the legal field and the constitution as a
political document having a certain socio-political content that directly or
indirectly affects the entire political system of the country™.

Consequently, the relationship between the constitution and politics
manifests itself in two main areas. First, in a broad sense, political relations are
one of the most important constituent parts of constitutional regulation.
Constitutional norms set legal boundaries for the political process. They
consolidate the foundations of the political system of society, and not only.
In modern constitutions, the foundations of the social and spiritual systems of
society, which affects the expansion of the object of constitutional regulation
at the turn of XX — XXI centuries, are increasingly reflected. As rightly
V. Chyrkin notes, “constitutional law went beyond a largely formalized
approach of the XVIII — XIX centuries and spread to the settlement of issues
of the social system, the situation of one or another stratum, groups of the
population (social, national, age, etc.), socio-economic rights™*’.

Secondly, the constitution itself embodies a certain policy of the state,
the desire of the project developers to consolidate certain principles and

1. Mnapynsk. Koucmumyyis, pp. 11-12.

' Ibidem.

Y BE. Yupkun. O6 obvexme KOHCHUMYWUOHHO-NPABOBO20 pezynuposanus. Poccutickuii
KOHCMU-MYYUOHATU3M. NpOONeMbl U  DeuleHus: Mamepuanbl MedxtcOyHapooHOll KoH(epeHyu,
Axanemus, Mocksa 1999, p. 126.
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political values. Even K. Marx argued that “all legal has in its essence a
political nature™*®. This thesis on the Basic Law, according to V. Luchyn,
becomes of a special significance. The political orientation of the
constitution is one of the most important qualities that determine its special
role in the legal system, a special social role in society. However, the idea
that a constitution is created by the state to achieve a certain political goal
requires some adjustments™®.

From the standpoint of democratic constitutionalism and the theory of
social contract, both the institutions of public authority and the electoral
body participate in the act of constitution creation in one way or another.
Therefore, official representatives of the state — only one of the subjects of
the constitution creation. The constitution should integrate not only state
goals of development but also the idea of society about the goals of social
progress, to be an indicator of the needs of different social groups, the
expression of their expectations and hopes®.

In the history of Ukrainian constitutionalism, the Constitution has
repeatedly acted as a tool of state policy, ruling circles or political forces
that came to power. Thus, the First Soviet Constitution — the Constitution
of the RSFSR of 1918 — consolidated the victory of the proletariat and the
poorest peasantry after the October Revolution, and was actively used by
the Bolsheviks as a means of political struggle against social strata and
classes that did not share the ideals of socialist construction.

Interesting is the characteristic of the Constitution of the RSFSR of
1918, given by the well-known Soviet legal ideologist of the 20’s
P. Stuchka to the twelfth anniversary of the revolution of the state and law.
He called it “the civil war constitution”, which is largely justified since it
openly supported class positions on the issue of the acquisition and
implementation of basic civil and political rights and freedoms?". Later in
the process of constitutional development of the Soviet state, constitutional
right gradually cleared itself from the ability to act as a tool of class
domination, acquiring the nature of a universal legal regulator?.

In the mid-80’s, political scientist I. Stepanov, reflecting on the
relationship between the constitution and politics, expressed the view that
politics and law should be represented in the constitution in an organically

BK. Mapkc, @. Jurensc. Couunenust, 2-e uzn. Vol. |, llomutuznar, Mocksa 1991, p. 635.

¥ B.O. Jlyunn. Koncmumyyuonnvle HOpMbl i npagoomuouienus: yuebnoe nocobue [Ons
6y306], Jxemo, Mocksa 1997, pp. 33-34.

2 1. Tnanpynsx. Konemumyyis, pp. 11-12.

2 [LW. Cryuka. [eenadyams nem pesonoyuu 20cyoapemea u npasda, “Pesoronus npasa” 6
(1929), p. 10.

2 1. Tnanynsx. Koncmumyyis, pp. 11-12.



integral form, “balanced in a coherent unity”?. Of course, during the Soviet
period, the study of the constitutional policy was limited by many party-
ideological barriers. However, the search for an optimal combination of
politics and law in the constitution, constitutional policy, and political law is
an important and constantly restored process of democratic development.

On the one hand, the tradition of observing constitutional limitations by
subjects of political activity and political relations should be developed.
On the other hand, the constitutional law should not be disconnected from
political issues, and constitutionalists should seek to see political aspects in
the implementation of constitutional norms. The study of political issues in
constitutional law can shed light on the motives for adopting the consti-
tution as a whole or individual constitutional changes, it can serve as an
explanation or justification for the constitutionally regulated actions of state
bodies and officials. In general, political issues highlight the controversial
and problem areas of constitutional and legal development, contribute to the
formation of a constitutional paradigm within the legally established
normative framework of relations of person, society, and state”.

In the concept of a political constitution, a special vision of a political
community is laid down, in which a coordinated interaction between
citizens and authorities is ensured and a political agreement on rules of
conduct in the political sphere is taking place. History gives a lot of
examples of violent imposing of the constitution by the ruling party, the
authoritarian head of state, the oligarchic or military regime. However, in
the spirit of the democratic policy, a constitution as a political document
cannot be a political pact, which reflects the search for public consent and
compromise in resolving various political and social conflicts®.

In the political sphere, functions of the constitution are inextricably
linked with its nature. In many respects, its effectiveness in the field of
politics depends on the nature of the constitution. After all, the nature of
the constitution is its socio-political content. In the national political
science, in the Soviet era, the class nature of the constitution and its
content were distinguished. Under class nature, they understood the basic
socio-political characteristics of the constitution. It finds its manifestation
in its content, principles, properties, and functions, has a decisive influence
on its form, defining its fundamental features. The content of the

2 .M. CrenanoB. Koncmumyyus u noaumuka, p. 24.

“Y.A. Kpaseu. Cywmocmp KoHCMumyyusi u KOHCIUMYYUOHHBLE npoyecc (QUHAMUKG
COYUATTLHO-NOTUMUYECKO20 COOEPIICAHUsi poccutickux Koncmumyyuii). «BecHuk Mockoeckozeo»
roc. yH-ta. 4 (2003), p. 35.

3 1. Tnanynsx. Konemumyyis, pp. 11-12.



constitution is the specification of its class nature. Moreover, the content
may vary within a specific nature under the influence of a number of
objective and subjective factors. The constitution had a dual meaning —
social and legal®®. The point is that this approach was based on a formative
theory, according to which the specifics of the nature of the constitution in
different countries were tied to a certain socio-economic formation.
Throughout the period of the development of Soviet constitutions, even in
the late period, known as “developed socialism”, dominated the class
concept of the nature of the constitution, which was determined by the
class (classes) it serves and which type of property it establishes?’.

In our opinion, the nature of the constitution derives from its socio-
political content, so to speak, in a concentrated form. The legal content of
the constitution is determined by the objects of constitutional regulation, in
other words, what legal institutes, principles, and provisions are reflected
in the text of the constitution and in this regard acquire the constitutional
status. Given the differences in the legal and socio-political content of the
constitution, it is necessary to identify the key elements of its nature,
which have a political influence on the functioning of constitutional
provisions.

These elements can be formulated in the form of theoretical postulates,
the answers to which give a general idea of the nature of a specific
constitution. These include:

1) the will of which political forces found a consolidation in
constitutional provisions (whose political will was enshrined in the
constitution?);

2) the interests of which social strata are reflected in the constitutional
provisions and supported by them (whose interests are reflected and
supported by the constitution?);

3) what is the degree of legitimacy of the constitution, which is largely
determined by the terms of its project development and the procedure for
its adoption (how the chosen procedure for the development and adoption
of the constitution influenced the degree of its legitimacy?).

In specific historical conditions and the legal culture of an individual
country, the answers to these questions may vary. In the constitutional
history of one and the same country, different constitutions may have a

% JOJI. 1OmuH. Koncmumyyuu, in: KoncmumyyuonHoe npago paseusaiomjuxcs cmpan:
npedmem, Hayka, ucmoynuxu, d. B.E. Unpkun. FOpunndeckas nmuteparypa. Mocksa 1987, p. 39.

2 H.I1. dapbepos. Hosas Koncmumyyus CCCP — manugecm snoxu cmpoumenscmea
kommynusma, in: HIL ®apbepos. Koncmumyyus pazeumozo coyuauszma. Bocxox-A, Mocksa
1979, p. 68.



different essence. Moreover, the essence of one and the same constitution
can eventually be transformed and move away from the original idea of its
creators. This is primarily related to the fact that the socio-political condi-
tions of the constitution, the implementation of its provisions can change.

2. Modern approaches to understanding the nature
of the constitution

In modern constitutionalism, there are three basic approaches to under-
standing the nature of the constitution: liberal-democratic, Marxist-Leninist,
and theological. These three directions in constitutional law indicate
differently the main purpose of the constitution in the political sphere.

The liberal-democratic approach was formed at the end of the
XVIII century, although it relied on the ideas and values of the English and
French educators, which were developed in the works of J. Locke,
Ch. Montesquieu, J. Russo and others within the school of natural law.

At the heart of a liberal-democratic approach lies the doctrine of the
social contract. According to it, the constitution is considered as the
result of public consent, a compromise between different social strata
and political forces on the fundamental principles of organization of
society and state, the relationship between individuals and the state.
The constitution as a social contract is an important indicator of the
political consensus existing in society.

In countries where the constitution has long operated in a high political
consensus, it becomes the nature of an agreement, to which each subsequent
generation may add new provisions or change existing ones. According to
the recognition of American constitutionalists N. Redlich, B. Schwartz, and
J. Attanasio, in “American law, a word “constitution” has a more limited
meaning; it is a written agreement transmitted from the first generation of
Americans to future generations”?®. Another American researcher J. Reiman
argues that the foundations of American constitutional democracy are
human rights and a social contract, and considers the constitution from three
sides: as a written text, as a social practice, and as a moral promisezg.

The Marxist-Leninist approach was developed in the second half of the
XIX — the beginning of the XX century. As a theoretical concept, it was
formed on the ideas and views expressed by the classics of Marxism
(K. Marx and F. Engels) and substantially complemented by the leader of

% N. Redlich, B. Schwartz, J. Attanasio, Understanding Constitutional Law, Matthew Bender,
Irwin 1995, p. 21.

% J. Reiman. The Constitution, Rights, the Conditions of Legitimacy, in: Constitutionalism:
The Philosophical Dimension, ed. A.S. Rosenbaum, Greenwood Press, New York 1988, p. 133.
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the Bolsheviks V. Lenin. It sought to adapt the postulates of classical
Marxism to the socio-political realities of early XX century. K. Marx and
F. Engels noted that the constitution, as a result of the class struggle, is
established by the ruling class, the class that won. In their opinion, after
the seizure of power, the ruling classes must constitution their power not
only in the form of state but also “to give their will ... a general expression
in the form of state will, in the form of law”*. And such a law, above all,
is a constitution. Stressing the class nature of the constitution, V. Lenin
wrote: “The nature of the constitution is that the basic laws of the state in
general and the laws concerning the electoral law to representative
institutions, their competence, etc., express the true balance of forces in the
class struggle”™".

The practical implementation of this approach was first introduced
during the creation of the first Soviet Constitution of the RSFSR in 1918,
and then became widely used in socialist states, where a special type of
constitution and one or another type of Soviet form of government were
established. The representatives of this approach saw in the constitution
not the result of the agreement but the outcome of the class struggle, which
was recognized as the dominant engine of historical progress. A class
approach to understanding the nature of the constitution denied the right to
a political compromise. The constitution always manifests the will of the
economically dominant class, which has won a political victory over other
classes and smaller social groups. Therefore, the constitution may reflect
interests of only the winner of the political struggle, a class that has
occupied economic heights, that is, such a class should also possess means
of production®.

The theological approach is a definite combination of ideas of secular
and divine law. It appeared much later than other approaches as a result
of distribution in the XX century (mainly in its second half) of
constitutional ideas and principles in the countries of the Arab East, where
the sources of Muslim law occupy a dominant position. The notion of
a constitution in these countries is associated with the provision of divine
rules of conduct for a “religious community”. If a constitution exists as a
written act, it should not contradict the most important source of Muslim
law — the Quran. Political struggle is not encouraged, if not forbidden, and

0K, Mapkce, @. Durensc. Couunenus, p. 122.

1 B.U. Jlenun. onnoe cobpanue couunenui. Vol. XXXVI, Iomuruzgar, Mocksa 1980,
p. 535.

® JIM. Benos. Cmpykmypa ma smicm koncmumyyii: okpemi acnexmu, «HaykoBuii BicHHK
VY3KropozceKoro HarionansHoro yuisepcutery. Cepist [Ipaso»,14 (1) 2010, p. 85.



consent is achieved through faithfulness to the confession of a single
religion of Islam.

The norms and principles of Muslim law have a profound impact on
the constitutional legislation and the form of government in countries such
as Iran and Saudi Arabia. Muslim law also plays a leading role in these
countries in other areas of current law, which is confirmed at the
constitutional level. For example, the Iranian Constitution establishes the
provisions on the mandatory compliance of all laws that are adopted with
the Sharia law*®. Moreover, the Sharia regulations are transformed into
legal constructs, which are used in the theory and practice. Thus, the three
requirements of the Quran, which obliged to consult in making important
decisions, to handle all cases in all fairness, and obey the ruler, were the
basis of the theory of “Islamic rule” developed by Muslim legal scientists
in detail — theories of the organization and activities of the state®”.

The constitution in these countries legitimises “Islamic rule” as a
special form of theocratic state®. By revealing the content of the Islamic
Republic, the Iranian Constitution states that it is based on the belief in
Allah and its comprehensive power, “divine revelation” that determines
any laws, as well as in the belief in the responsibility of man to Allah
(Article 2). With the role of Islam, as the most important political and
ideological basis of the state, the relation to it as one of the legitimizing
factors ensuring the stability of the ruling regime is connected. Therefore,
it is not a constitution that acts as a measure of “legitimacy” of the existing
regime but the Islamic values that arise from Sharia and are firmly rooted
in the mass consciousness.

Interesting, in our opinion, is the approach of Hungarian constitu-
tionalist A. Saj6. Rejecting traditional views on the nature of the
emergence of constitutions (an ideal program of reconstruction of society,
ensuring stability, rational state structure), he formulates a paradoxical
thesis: constitutions arise under the influence of fear. Like a psychoanalyst
who studies human experiences during the formation of his biography, he
sees a direct motive for the adoption of constitutions in the dominant fears
of authors of constitutions™®.

% J1.P. Crokusitnen. Mycynomarckoe npaso: eonpocsi meopuu u npaxmuxu. Hayka, Mockpa
1986, p. 102.

* |dem. Llapuam u mycynsmancko-npagosas kymmypa, Apmazna, Mocksa 1997, pp. 14-15.

®EH. Cambirun. Teoxpamuueckoe zocydapcmeo. FOpummueckas nurepatypa, Mocksa
1999, p. 45.

% A. Sajé. Limiting Government. An Introduction to Constitutionalism, Central European
University Press, Budapest 1999, p. 311.

10



Thus, the founding fathers of the US Constitution in 1787 acted under
the influence of a paranoid desire to avoid the establishment of a monarchy
or popular democracy; an example of the ineffectiveness of the Weimar
Constitution and the establishment of the Nazi regime hung over the
authors of the German Constitution of 1949; the Constitution of France of
De Gaulle of 1958 sought to prevent the repetition of parliamentary
paralysis of the Fourth Republic.

The constitutions adopted during the democratic revolutions in the
countries of Eastern Europe (Hungary, Slovakia, Czech Republic, Bulgaria),
sought to overcome the preliminary system of power concentration in the
hands of one person. Emphasizing the principle of national sovereignty, they
put forward an idea of a strong unicameral parliament, which inevitably
leads to the consolidation of government®.

3. The legal nature of the constitution of Ukraine

In the Ukrainian society, which is at the stage of modernization of its
political, legal, and economic systems, the attitude to the Constitution is a
private aspect of the social outlook split by the differentiation of social
strata. This attitude reflects the process of a new stratification of the
changing society. Constitutional development of Ukraine in the XX century
was accompanied by several fundamental changes in the civilizational
foundations of the existence of society and the state. Existing constitutions
reflected in a different way the balance of political forces and had unequal
socio-political content®.

The Constitution of 1919 reflected and embodied the political
development of revolutionary authoritarianism. Its essence lies in the fact
that, in general, it is based on a broad democratic basis, in contrast to the
census monarchical constitutions of the XIX - the beginning of the
XX century. The logic of revolutionary authoritarianism came from the
principle of Salus populi suprema lex est (from Latin “The good of the
people should be the supreme law™).

The constitution consolidated the new political reality of the union of
workers and peasants for the growth of the people’s good. V. Lenin stressed
that the Soviet constitution is not invented by any commission, not written
off from other constitutions, not drawn up in the offices, but developed on
the basis of the experience of the struggle of the working people and the
organization of proletarian masses®. However, the concern for the people’s

¥ Ibidem. P. 312.
% JI.M. Benos. Cmpyxkmypa ma smicm koncmumyyii, p. 86.
® B .. Jlenun., [onnoe cobpanue couunenuii, p. 45.
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good was given to the revolutionary avant-garde — the Communist Party,
whose representatives, combining party and state posts, used authoritarian
methods of domination. The class approach to the constitution served as
a justification for the use of violence against social strata that did not share
the goal of a revolutionary transition to a socialist society®.

The logic of revolutionary authoritarianism, as rightly noted by
A. Galkin and Yu. Krasin, had deep internal contradictions®. The fact is
that people consist of individuals and social groups that have different
interests, hopes, convictions. The constitution can integrate and allow co-
existence of all these social strata only with the relatively free regulation
of the legal and political space. Otherwise, the authoritarian power of
the revolutionaries, pretending to be the role of the speaker of the will of
the people and the common good, inevitably evolves until the domination
of the political minority, which imposes their will on all the citizens.

Consequently, the Constitution of 1919 performed not the function of a
limitation of state power, in contrast to the liberal constitutions of the late
XVIII century, but the function of justification of political power, not
limited by law and justice, such as based on revolutionary legitimacy and
expediency™®.

The political significance of proletariat dictatorship has survived in
subsequent constitutions adopted after the formation of the USSR.
The provisions on the dictatorship of the proletariat existed in the
Constitutions of the USSR of 1929 and 1937. In the process of political
evolution, the social basis of the proletariat dictatorship gradually expanded.
First, the social strata that emerge as a result of the freedom of economic
activity, which was prohibited in the Soviet state, were eliminated.
Secondly, through the system of local councils, ordinary people were
involved in the state control under the political control of the ruling party of
the Bolsheviks. Thirdly, the social policy of the Soviet state contributed to
the growth of the welfare of Soviet citizens, although the Communist Party
remained the main interpreter of what was considered as “common good”.
One can agree that the dictatorship of the proletariat was “intended to
enlighten the masses, drawing them into the practical work of building a
new society, and then giving way to a people’s power”*. The strategic
goal of transforming the dictatorship of the proletariat into aregime of

“ 11.M. Beno. Cmpykmypa ma amicm koncmumyyii, . 86.

“A.A. Tankun, 10.A. Kpacun. Poccusi Ha nepenymbve: asmopumapusm u OeMOKPAMUsL:
sapuanmul pazeumus, Opuanaeckas murepaTtypa, Mocksa 1995, p. 23.

“2 T1.M. Benos. Cmpykmypa ma amicm koncmumyyii, p. 87.

“ E.A. Jlykesuosa. 3uavenue Kowcmumyyuu CCCP 1977 2. 6 paseumui ucmouHuKos
poccutickoeo 2ocydapcmeennozo npasa. «I'ocyaapctso u npaBoy. 4 (2001), p. 22.
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democracy has influenced the development of the concept of the self-
government of the working people, which envisaged a widespread and wide
replacement of forms of government by forms of public self-government.

After the death of J. Stalin and the condemnation of a person’s cult
during the reign of M. Khrushchev, the doctrine of a nation-state that was
embodied in the norms of the Constitution of 1978 began to form. This doct-
rine included several elements that reflected both continuity with the former
doctrine of the dictatorship of the proletariat and the novelty of under-
standing the social activity of the state and tasks of political development.

The doctrine of the state of the whole people was intended to show the
destruction of class contradictions within the Soviet society, which was
based, as argued by the official ideology, on the alliance of workers,
peasants, and intellectuals. A political alliance of two classes and a stratum
(the intelligentsia, in the Marxist sense, could not be a class by definition)
testified that the Soviet constitution had reached its highest level of
development and had the widest possible social base. The absence of social
strata capable of expressing disagreement or opposing the constitution
created the appearance of general agreement and political approval of the
social and legal order.

Expansion of political participation of Soviet citizens through the system
of councils was accompanied by the preservation of political monism of the
party — the state. Some weakening of the principle of political monism
consisted in the fact that non-party citizens began to be admitted to public
positions, and in the elections, with the preservation of a non-alternative
voting, a single bloc of “communists and non-parties” was to be nominated.

The constitution of the state of the whole people preserved traditionally
the Soviet approach to the ratio of collective and individual. It was mostly
collectivist in nature and set the interests of the state and society above the
interests of the individual*. The constitutional civil and political rights
and freedoms, broadly enshrined in the constitutional text, did not have a
detailed mechanism of guarantees both at the legislative level and at the
level of judicial protection.

After August 1991, the collapse of the USSR was inevitable, leading to
the cessation of the 1977 Constitution of the USSR, with changes and
additions. Granting the status of a sovereign state to Ukraine has
transformed the Constitution of the Ukrainian SSR in 1978 with amend-
ments and additions from the constitution of one of the Union republics to
the Basic Law of an independent state. This Constitution continued to

4 B. CenisanoB. IIpaso i enada cyeepennoi Yipainu: memooonoziumi acnexmu. FOpuamana
nymka. Kuis 2002, p. 108.
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operate in the transitional period from 1990 to 1996 with changes in the
political struggle of reform forces and forces that sought to revive the Soviet
political system. Adopted for a monolithic society in the conditions of the
political hegemony of the ruling party, this constitution was not clearly
adapted to appease political conflicts by legal means. The changes reflected
the multidisciplinary aspirations of various political forces. The Constitution
failed to put an end to the confrontation between the legislative and
executive powers, unable to withstand a change in the balance of political
forces and rising socio-political tension.

The 1996 Constitution of Ukraine has a fundamentally different nature,
related to new socio-political realities. The nature of the 1996 Constitution
was largely determined by the political events that took place during its
elaboration and on the eve of its adoption. However, the transformations
that took place after 1996 in various fields of social and public life, a
certain period of validity of constitutional norms indicate a gradual change
of socio-political content of the Constitution of Ukraine®.

That is why today the constitutional process in Ukraine is gaining
momentum and, at the same speed, concerns grow in circles of lawyers about
the consequences of the adoption of the Basic Law. On the one hand,
everyone understands that the Constitution of 1996 initially contained in its
text a lot of inaccuracies, contradictions, insubordination, and references to
laws that have not yet been adopted, and their fate is covered with the darkness
of ignorance. This was accompanied by changes adopted under the influence
of the political moment at the end of 2004. On the other hand, there is an
extremely dangerous tendency to politicize the process of drafting and
adopting the Constitution. Instead of lawyers and legal scholars, politicians
and political consultants try to deal with this matter. As a result, there is a
deadlock situation. The current Constitution does not quite satisfy the society,
and this is bad, but another option may be even worse. In fact, the ongoing
political struggle, which is barely covered by legal clothing, takes place
against the backdrop of too low informing the society about its essence and the
problems of the constitutional process.

CONCLUSIONS

Consequently, the main and still unresolved issue is the ambiguity of
what is proposed to adopt: a new Constitution, a new version of the current
Constitution, amendments and additions to the current Constitution.
Although paradoxical, but in Presidential speeches, these terms are used

% B. CenisanoB. [Ipaso i enada cyeepennoi Yipainu: memooonoziumi acnexmu. FOpuamana
nymka. Kuis 2002, p. 109.
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repeatedly as synonyms. However, legally they are completely different con-
cepts. This terminological confusion carries a great danger of loss of land-
marks and prevents a clear statement of the problem in a purely legal area.

Thus, we believe that the constitutional process is too politicized today.
In our opinion, the acutest political struggle is underway for adopting a
form of constitution that is convenient for one of the parties. But in fact —
for power — everyone wants a maximum of power. Including through their
Constitution enforced in some way. However, the Basic Law should be
adopted not from the conjuncture considerations of political expediency,
but be a complete legal document, taking into account the achievements
of the world jurisprudence, with the strict observance of all the prescribed
legal procedures. After all, the constitution should be the main document
of the state, at least for a decade.

SUMMARY

The scientific publication is devoted to highlighting the peculiarities of
the legal nature of the constitution. The authors consider the structure and
content of the constitution of the state in the context of its functions.
The specificity of the content of the newest constitutions in the history of
world constitutionalism is considered. The correlation between the
constitution and the state policy is established. Modern approaches to
understanding the nature of the constitution are considered. The legal
nature of the Constitution of Ukraine is determined.
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HUMAN RIGHTS FOR LIFE: EXPERIENCE OF UKRAINE

Hromovchuk M. V., Rohach O. Ya.

INTRODUCTION

According to Article 3 of the Constitution of Ukraine, man, his life and
health, honour and dignity, inviolability and security are recognized in
Ukraine as the highest social value®. Human life serves as the object of
legal protection because it is the state that should create mechanisms that
would maximally protect life from any encroachment.

Life is the greatest and most important social and legal benefit of a
personality. As N. Matuzov notes, “the right to life is the first fundamental
natural right of a person, without which all other rights lose meaning”?.
Agreeing with the above-mentioned opinion, S. Chernychenko claims that
“without the provision of the right to life, the question of observance of
other rights and freedoms becomes a senseless™>.

The right of a person to life is very important in order to attract the
attention of scientists. Such an aspect of the right to life as a death penalty is
reflected in the works of A. Meziaiev, A. Malko, A. Nikyforov, V. Kartash-
kin, B. Tuzmukhamedov, T. Fomichenko, and other scholars. Works by
A. Abashydze, Yu. Antonian, B. Ashavskyi, M. Biriukov, H. Veliaminov,
S. Yehorov, B. Zymnenko, A. Kapustin, A. Kovalov, A. Kolodkin, V. Kot-
liar, A. Moiseiev, |. Lukashuk, Ye. Liakhov, N. Matuzov, Yu. Romashov,
Yu. Rybakov, O. Khlestov, S. Chernychenko are devoted to the international
legal aspect of the right to life. In the modern Ukrainian science, the
following scholars devoted their papers to certain aspects of the right to life:
M. Buromenskyi, V. Yevintov, V. Denysov, L. Zablotska and others.

1. Statement of the basic material
Regulations of the Criminal Code of Ukraine (hereinafter — CC of
Ukraine)* on 05.04.2001 Ne 2341-111 (as amended) do not contain

! Koucrurynis Vkpaimum: 3akon Ykpainm Bin 28.06.1996 Ne 254x/96-BP [EnekTponHHit
pecype] — Pexxum moctymy : http://zakon2.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%
D1%80.

2 MarysoB H. W. TIpaBo Ha XH3Hb B CBETE POCCHIICKHX H MEXIYHAPOIHBIX CTAHIAPTOB /
H.M.Marysos // IlpaBoBenenue. — 1998. — Ne 1. — P. 26.

®Yepuuuenko C.B. Eme pa3s 0 MekIyHapoaHOl TNpaBOCYOBEKTHOCTH MHIAMBHAA /
C.B.Yepuuuenko // MOCKOBCKHI yKypHaII MexXIyHapoaHoro npasa, 2005. — Ne 4. — C. 16.

4 Kpuminaneruit  xomexc Vkpainnm Bix 05.04.2001 poky Ne 2341-1ll (i3 3minamu Ta
nonoBHeHHIMHE) // (Bimomocti BepxoBnoi Pagu Ykpainu (BBP), 2001, Ne 25-26, ct. 131).
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provisions on the mandatory consideration of decisions and legal positions
of the Constitutional Court of Ukraine in the course of criminal
proceedings. However, part 1 of Article 3 of the CC of Ukraine notes:
legislation of Ukraine on criminal responsibility is the Criminal Code of
Ukraine that is based on the Constitution of Ukraine and generally
accepted principles and norms of international law.

One of the most important judgments in the practice of the
Constitutional Court of Ukraine for criminal legal relations is Judgment on
29 December 1999 N 11-pni/99 known as Judgment on Death Penalty. In
particular, in the operative part of the judgment, the Court ruled that the
provisions of Article 24 of the General Part and the provisions of sanctions
of articles of the Special Part of the Criminal Code of Ukraine, which
provide for the death penalty as a form of punishment, shall be regarded as
not in conformity with the Constitution of Ukraine (are unconstitutional)®.
The mentioned decision N 11-pri/99 not only influenced criminal legal
relations but also, in general, the status of Ukraine as a state moving
towards recognizing and implementing the ideas of humanism.

On this occasion, it is important to draw attention to the legal
substantiation and positions of the Constitutional Court of Ukraine, which
are indicated in the above-mentioned judgment.

Consequently, the Court emphasizes that the Constitution of Ukraine
recognizes the person, his/her life and health, honour and dignity,
inviolability and safety as the highest social value (part one of Article 3),
and the establishment and assurance of human rights and freedoms — the
main responsibility of the state (part two of Article 3).

Interpretation of provisions of parts one and two of Article 27 of the
Constitution of Ukraine in the context of all other provisions of the
Constitution of Ukraine as a single holistic document gives grounds for
asserting that they do not impose the death penalty as a form of
punishment. In favour of such a conclusion, the tendency of the
application of the Convention for the Protection of Human Rights and
Fundamental Freedoms on the 1950 year ratified by the Verkhovna Rada
of Ukraine (Law of Ukraine “On Ratification of the Convention on the
Protection of Human Rights and Fundamental Freedoms, 1950, First
Protocol and Protocols N 2, 4, 7 and 11 to the Convention” on 17 July

® Pirennst KonctuTyiiHoro cyy YkpaiHu y cipaBi 3a KOHCTHTYIIHHMM MOJaHHAM 51 Hapos-
HOTO JieryTaTa YKpaiHu mofo BinnosinHocti Koncrutymii Ykpainu (KOHCTUTYIIHHOCTI) IIOTI0XKEHb
crareii 24, 58, 59, 60, 93, 190-1 KpuminansHoro xoxmekcy YKpalHH B YacTHHI, IO Hependadae
CMEpTHY Kapy sIK BHJ IOKapaHHs (crpaBa mpo cMepTHy kapy) [Enekrponnmii pecypc] — Pexum
nocrymy : http://zakon3.rada.gov.ua/laws/show/v011p710-99.
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1997, as amended by the Law of Ukraine on 24 March 1999, in particular,
the provisions of Article 3 of the Convention) is evidenced®.

The key to recognizing the human right to life under the Constitution of
Ukraine is the provision, according to which this right is inalienable (part
one of Article 27), indefeasible, and inviolable (Article 21). The right to
life belongs to a person from birth and is protected by the state.

2. Constitution and right for life

The Constitution of Ukraine declares that constitutional rights and
freedoms, in particular, the right to life, are guaranteed and cannot be
abolished (part 2 of Article 22), which prohibits any changes to the
Constitution of Ukraine if they provide for the abolition of human rights and
freedoms (part one of Article 157). It is also not allowed to narrow the
content and scope of existing rights and freedoms, including the inalienable
right to life, in the event of adoption of new ones or amendments to existing
laws (part three of Article 22).

Consequently, in its content, the provisions of part 2 of Article 22 of
the Constitution of Ukraine provide, on the one hand, the duty of the state
to guarantee constitutional rights and freedoms, first of all, the right to life,
and, on the other hand, to abstain from the adoption of any acts that would
lead to the abolition of constitutional rights and freedoms, and hence —
human rights to life. Proceeding from the provisions of part two of Article
8 of the Constitution of Ukraine, the norm of part two of Article 22 shall
be taken into account when adopting laws and other normative legal acts
aimed at regulating the relevant social relations. The deprivation of a
person’s life by the state as a result of the use of the death penalty as a
form of punishment, even within the limits set by the law, is the abolition
of the inalienable human right to life, which does not correspond to the
Constitution of Ukraine.

Therefore, the relevant provisions of the Criminal Code of Ukraine,
which provide for the use of the death penalty, contradict the
aforementioned provisions of the Constitution of Ukraine.

According to Article 23 of the Constitution of Ukraine, each person
hasa right to free personal development, provided that the rights and
freedoms of other people are not violated. The Constitution of Ukraine,
which enshrines the inalienable right to life of every person (part one of

® TIpo parudikanito KoHBeHuii mpo 3aXmcT Tpas i OCHOBHUMX cBoGOM omuHu 1950 poky,
ITepuroro npotokoiy ta npotokomiB N 2, 4, 7 ta 11 no Konsenuii: 3akon Ykpainu Bix 17 aumnHs
1997 poky i3 3miHamu, BHeCeHUMHU 3aKoHOM Ykpainu Big 24 Gepesns 1999 poky [EnexrponHumit
pecypc] — Pexxum noctymy: http://zakon2.rada.gov.ua/laws/show/475/97-%D0%B2%D1%80.
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Article 27) and protects this right from cancellation (part two of
Avrticle 22), establishes at the same time the provision that everyone has
the right to protect their lives and health, life and health of other people
from unlawful encroachment (part three of Article 27). In accordance with
the provision of part 5 of Article 55 of the Constitution of Ukraine,
everyone has the right, by any means not prohibited by law, to protect their
rights and freedoms from violations and unlawful encroachments.

The Constitution of Ukraine does not contain any provisions on the
possibility of using the death penalty as an exception to the provisions of
part one of Article 27 of the Constitution of Ukraine on the inalienable
right to life of every person. Thus, the death penalty as a form of
punishment provided for in the relevant provisions of the Criminal Code
of Ukraine cannot be considered an exception to the inalienable right to
life of every person enshrined in the Constitution of Ukraine. Provisions
of the Criminal Code of Ukraine on the use of death penalty as a form
of punishment should be considered as not provided by the Constitution
of Ukraine restrictions on the inalienable right to life of every person and
should be recognized as inconsistent with the Constitution of Ukraine
(unconstitutional).

Expanding the content of the inalienable right to life of every person,
enshrined in part one of Article 27 of the Constitution of Ukraine, one
should also take into account the non-compliance of the death penalty with
the purposes of punishment and the possibility of a miscarriage of justice,
when execution of a sentence against a person sentenced to death does not
make it possible to correct its consequences, which is not in accordance
with the constitutional guarantees of the protection of human rights and
freedoms (Article 55 of the Constitution of Ukraine).

Given the fact that Ukraine is a social, democratic, and legal state
(Article 1 of the Constitution of Ukraine), in which life and health, honour
and dignity, inviolability and human security are recognized as the highest
social value (Article 3 of the Constitution of Ukraine), the death penalty as
a type of punishment should be considered as such, which does not comply
with the specified provisions of the Constitution of Ukraine.

3. The Criminal Code of Ukraine and right for life
With regard to the provisions of Article 25 of the Criminal Code of
Ukraine regarding the replacement of the death penalty with another form
of punishment, this issue is subject to a decision in the legislative process
(paragraph 14 of part one of Article 92 of the Constitution of Ukraine).
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The arguments put forward in its Judgment on Death Penalty, the
Constitutional Court of Ukraine is an example of the Court’s ability to use
the gains from all possible sources (legal doctrine, political and legal
representations, principles of constructing the modern world, international
legal documents, moral principles, etc.) in order to substantiate its decision.

In the practice of courts of general jurisdiction, this Judgment
No. 11-pn/99 and its legal positions are still used in our time. This is
evidenced in particular by the decision of the High Specialized Court of
Ukraine for Civil and Criminal Cases on 17 March 2016’

In criminal cases on review of newly discovered circumstances,
convicted persons and their representatives use the Judgment of the Consti-
tutional Court of Ukraine No. 11-pri/99 as arguments about the possibility
of revision of decisions on condemnation, expressed in the motive parts
of decisions of courts of general jurisdiction, in particular, in acts of higher
courts, one can refer to the judgment of the High Specialized Court for
Civil and Criminal Cases on 24 July 2015° the judgment of the High
Specialized Court for Civil and Criminal Cases on 14 April 2015°, the
judgment of the High Specialized Court for Civil and Criminal Cases on
13 November 2014™.

In this category of cases, in particular, those specified in the decision of
the High Specialized Court for Civil and Criminal Cases on 13 November
2014, sentenced to life imprisonment, individuals apply to the courts of
appeals with an application for review of the sentence for newly
discovered circumstances, in which they raise the issue of the replacement
of the imposed punishment for imprisonment for a specified period. In the
justification of the above, it is noted that at the time of the commission of a
crime in 1999, the sanction of Art. 93 of the CC of Ukraine (1960)
provided for alternative sentences in the form of imprisonment for a term
from 8 to 15 years or death penalty; by Judgment of the Constitutional
Court of Ukraine No. 11-pri/99 on 29 December 1999, the provisions of

7 YxBana BHIIOro CrieniatizoBaHoro Cy/y i3 posryisay UMBITbHEX Ta KPUMiHATBHHX CIIPAB Bil
17 Gepesuss 2016 poky [Enextpomnuii pecypc] // Pexum pmoctymy mo pecypey:
http://www.reyestr.court.gov.ua/Review/56552340.

® Yxpana Bumoro crelianizoBaHoro cyay i3 posrisiy UMBITBHHX Ta KPUMiHATBHHX CIIPAB
Bin 24 gmmua 2015 poky[Enektponnuit pecypc] // Pexum goctymy g0 pecypcy:
http://www.reyestr.court.gov.ua/Review/47465255.

® Vxpana BuIoro creliati3oBaHoro cyay i3 posrisiy UMBITBHHX Ta KPUMiHATBHHX CIIPAB
Bin 14 xsitHa 2015 poky [EnextponHmii pecypc] // Pexum poctymy 10 pecypey:
http://www.reyestr.court.gov.ua/Review/43626016

0 yxpana BHIIOro CIiewiati3oBaHOro Cyy i3 po3riisy HUBIIBHHX Ta KPHMiHANBHEX CIIPAB
Bin 13 mucromama 2014 poxy [Enextpomnuii pecypc] / Pexum npoctymy 1o pecypey:
http://www.reyestr.court.gov.ua/Review/42766411.
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the sanctions of the Special Part of the Criminal Code of Ukraine (1960),
which provided for the death penalty as a form of punishment, were
declared unconstitutional, and the punishment in the form of life
imprisonment was established only on the basis of the Law of Ukraine
on 22 February 2000, Ne 1483-1I1, which entered into force on 4 April
2000. Based on the above, in the opinion of the convict, only the
punishment in the form of imprisonment for a term up to 15 years was
applied to him as such as envisaged by the sanction of Art. 93 of the CC of
Ukraine (1960) as of 31 March 2000, that is, on the day of the sentence.

CONCLUSIONS

Thus, we believe that despite the contradiction in the current state of
understanding of the concept of “legal positions of the Constitutional
Court of Ukraine” by the scientific doctrine of constitutional law, they play
a significant role in the establishment and consolidation of the rule of law
and correct legal understanding in order to protect the rights and freedoms
of man and citizen in Ukraine. The consistency of legal positions of the
Constitutional Court of Ukraine is an important sign of ensuring the
operation of principles of the constitutional jurisdiction body and
principles of the Constitution of Ukraine, in particular, the need to ensure a
unified legal understanding and methodological basis for the justification
of a decision in one or another case, especially in the field of work
of courts of general jurisdiction. The analysis of the rule-making activity
of the decisions of the CCU gives grounds to say that the CCU in its
decisions analyses only the signs and elements of the constitutional human
right to life.

SUMMARY

The article reveals the peculiarities of the normative and legal
consolidation of the human right to life. The authors pay attention to the
provisions of the decisions of the Constitutional Court of Ukraine that
carry out the interpretation of the human right to life.
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REGULATION OF FREEDOM OF ACCESS
TO ENVIRONMENTAL INFORMATION IN THE LEGISLATION
OF THE EUROPEAN UNION AND UKRAINE

Kachuriner V. L.

INTRODUCTION

In the 21st century, mankind faced specific threats to the
environment due to air, water and soil pollution, reduced species
biodiversity and climate change. These trends contribute to the creation
of an appropriate legal framework and to greater accountability for
environmental pollution. Thus, environmental protection has become
the subject of numerous national, supranational and international legal
norms. In addition, international environmental activities cannot be
considered separately from related economic issues and social
problems. Environmental protection is now a key issue on the political
agenda and an important problem, both at national and European and
international levels.

The global nature of environmental problems necessitates the
further development of international environmental law as a legal basis
for international environmental cooperation. Environmental concepts,
standards and principles are usually specified in regional and bilateral
agreements, and detailed regulation is carried out at national level, as
appropriate. However, European Union law has a particularly
significant impact on both international and national environmental
law. The most intensive national and international regulation of
environmental protection is carried out on the European continent, and
the most successful environmental problem is solved in the context of
European integration. This is evidenced by the legal experience of
implementing environmental policy at both the European Union and
Member States level.

Environmental protection is one of the priority areas of the European
Union's activities, which defines the EU's competence in the field of
environmental protection and causes the adoption of a large number of pan-
European regulations. The development of European environmental law is
characterized by the search for optimal approaches to solving complex
problems of natural resource management. Thus, in the Association
Agreement between Ukraine and the European Union, Article 360-366 of
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Section V, "Economic and Sectoral Cooperation™’, is devoted to the

environment itself. The Parties to the Agreement cooperate on environ-
mental issues and thus contribute to the achievement of the goals of
sustainable development and the “green economy”. Analysis of EU environ-
mental legislation is essential to further improve and improve the effecti-
veness of environmental legislation in Ukraine. The priority of Ukraine's
cooperation with the European Union will be of practical importance —
achieving the goal of improving the level of production productivity,
expanding its base of economic growth and competitiveness, studying and
introducing experience and basic developments in the field of environmental
human rights and citizens. It is advisable to draw attention to the various
doctrinal developments in the field of protection of environmental human
rights, both in general in the EU legal system and in respect of a particular
type of rights, the right to access environmental information.

In recent years, many EU environmental law researchers have put on
the agenda the question of whether national laws of EU Member States, as
well as EU unified law, have sufficient legal basis to protect the interests
of society against the dangers of environmental problems, or to seek
additional guarantees of respect for the fundamental right of the
individual — the right to a clean environment.

1. The principle of access to environmental information
in international law

The interdependence of environmental protection, peace, human rights
and freedoms was first reflected in the Stockholm Declaration of 19722
This principle was subsequently developed and substantially supplemented
in other international instruments. In particular, the next step in the
development of citizens' environmental rights in international law was the
UN Conference on Environment and Development, held in June 1992 in
Rio de Janeiro, which adopted a number of important international
instruments®, in including the Declaration and Agenda for the 21st
Century. The 21st Century Agenda, which is the plan of action of the

! Vroma mpo acomiamiro Mix YkpaiHowo, 3 ofHiei cTroponH, Ta €BponeiickkuM COK30M,
€ppornelickkuM CITiBTOBApHCTBOM 3 aTOMHOI eHepril 1 iXHIMH Jep)kaBaMU-4JICHAMH, 3 IHIIOT
croporu. URL : http://www.kmu.gov.ua/control/publish/article?art_id=246581344.

JNexnapauns Koudepenumu Opranuzaiuun  O0benuHenHbx Hamuit mo  mpoGremam
OKpyxaroueii uenoBeka cpensl 1972 r. URL:  http://www.un.org/ru/documents/decl_conv/
declarations/declarathenv.shtml.

® Jloxnan Koudepenuun Opranusamn O6benuHeHHbix Hampii mo okpyskaromeii cpene u
passutHio Pro-ne-XKaneiipo, 3-14 mons 1992 roga AICONF.151/26/Rev.1 (Vol. 1). Hero-Hopk :
Opranuszanus O0beauHennbix Haruid. 1993. C. 7-8.
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International Community for Environment and Sustainable Development,
states that environmental issues are addressed with the participation of all
concerned citizens. States contribute to informing society by providing
widespread access to environmental information. At the 3rd Sofia
Conference of Ministers of the Environment of Europe in 1995, guidelines
for access to environmental information were adopted. In June 1998, at the
4th Conference of Ministers of the Environment, held in Aarhus
(Denmark), 35 countries of Europe signed the Convention on Access to
Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters* which was subsequently ratified by both
the European Union and Ukraine, and therefore a further analysis of the
provisions of this Convention is common to both the EU and Ukraine.
Paragraph 3 of Art. 2 of the Aarhus Convention lists the information that
should be considered environmental. So, this is information about: the
state of the components of the environment and their interaction: the state
of the atmosphere and the air, the state of water, the state of the soil, the
state of landscapes, the state of natural objects, biological diversity and its
components, including genetically modified organisms; factors that
influence or are capable of affecting the components of the environment:
substances, energy, noise, radiation; activities that affect or may affect
environmental components; measures that affect or may affect environ-
mental components: administrative measures, environmental agreements,
environmental policy, legislation, plans, programs, justifications for
environmental decisions; cost-benefit analysis and other economic analysis
and assumptions used in the environmental decision-making process;
the state of health and safety of people, living conditions, the state of
objects of culture and structures to the extent that they are affected or may
be affected by the state of the environmental components®.

On 17 February 2005, the Council of the European Union signed the
Decision® which adopted the Aarhus Convention. The convention is based
on the assertion that better awareness and involvement of the public in
environmental issues will help to strengthen the environment. The purpose

* Konsenuis OOH npo poctyn 10 indopMalii, yaacTs rpoMaaCchKOCTi B TPOLECi MPUAHSTTS
pillieHb Ta IOCTYIN OO0 NPaBOCYAJS 3 MHUTaHb, IO CTOCYIOThCs HOoBKULIA (Opxychka KoHBeHIis) :
Mixnapoauuii qokyment Bix 25.06.1998. URL: http://www.unece.org (ECE/CEP/43).

® [IpaBoBe peryimoBaHHs BifHOCHH B cdepi M0BKims B €BporneiichkoMmy Coro3i Ta B VipaiHi /
3a 3ar. pen. B.I'. lizuka. K., 2007. C. 98.

® Council Decision 2005/370 of 17 February 2005 on the conclusion, on behalf of the
European Community, of the Convention on access to information, public participation in
decision-making and access to justice in environmental matters Convention on access to
information, public participation in decision-making and access to justice in environmental
matters. Official Journal. 2005. L 124. P. 1-20.
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of the Convention is to promote the protection of every person of the
present and future generations to live in an environment conducive to
health and well-being. By signing the Convention, its Parties have declared
that each Party guarantees the right to access to information, to public
participation in decision-making and to access to justice in environmental
matters, without discrimination on grounds of nationality, nationality or
place of residence, and in the case of a legal person, without discrimination
on the basis of its registered location or actual center of business.

Drawing on the main provisions of the Aarhus Convention, we can
conclude that the Convention is based on three fundamental principles that
are closely related.

1. The principle of access to environmental information. The Convention
gives a broad concept of environmental information that covers not only the
state of environmental components such as air, water, soil, landscape,
biological species, including genetically modified organisms; but also such
factors as energy, noise and radiation, as well as activities or activities,
including administrative measures, environmental agreements, policies,
legislation, plans and programs that affect or may affect environmental
components, economic analysis data; health and safety of people, their living
conditions; the status of cultural objects to the extent that they are or may be
affected by the state of the environment. It is important that the information
can be obtained without justification for the interest of having it, and in the
form in which it is requested, and as soon as possible, but no later than four
weeks. The applicant should be informed of any extension of the deadlines
and the reasons for this. The Convention sets out the grounds for refusing to
provide information, including the obviousness of the unreasonableness or
non-formulation of the request and/or incompleteness of the requested
material. A request for environmental information may also be refused if its
disclosure could adversely affect the confidentiality of public authorities,
international relations, national defense or public security, the administration
of justice, the confidentiality of commercial and industrial information,
personal data, intellectual property rights, etc. Information on harmful
emissions into the environment may not be confidential. In cases where
there is a threat to the environment or human health as a result of its
activities or due to natural phenomena, all information that could enable the
public to take measures to prevent or reduce harm should be disseminated
immediately. States should ensure that public authorities have at their
disposal environmental information pertaining to their type of activity and
that mandatory systems are in place to ensure that public authorities receive
appropriate information on planned and implemented activities that could
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have a significant environmental impact. Parties to the Convention should
organize lists, registers or archives, and provide free access to the public.
Each of the countries that have acceded to the Convention should ensure a
gradual increase of information in electronic databases, which should be
easily accessible to the general public. In accordance with the provisions of
the Convention, information available through public communications
networks to the general public should include, inter alia: environmental
reports, texts of environmental legislation, policy documents, plans and
programs, related to the environment or related environmental protection
agreements and other information that may facilitate the application of
national law to comply with the provisions of the Convention.

2. The principle of public participation in decision-making. The concer-
ned public should be adequately, timely and effectively informed of
environmental decisions of the authorities. In particular, under the
Convention, it is information on the type of activity to be decided, the nature
of such decisions, the procedure, time and place of their adoption, as well as
the public authority responsible for decision-making and, most importantly,
the possibility of public participation in making the above decisions.
However, in order to ensure the most effective public participation in the
environmental decision-making process, the provisions of the Convention
provide for the need to provide the public with sufficient information for the
time being. With regard to public participation in decision-making on
specific activities that have or may have an environmental impact, it should
be noted that under the Convention, the public authorities of each Party, in
accordance with national law, provide the public concerned with free access
to all information regarding a particular question. The Convention also
provides a list of components that should include such information,
including a description of the industrial site, a description of the most
significant environmental factors, a description of measures to prevent or
reduce such an impact, consideration of the main alternatives considered by
the applicant and more. The Annex to the Convention provides a list of
activities that may affect the environment and which the public has the right
to participate in. The public participation process gives her the opportunity,
during open hearings or consideration of such matters, to comment and to
comment in writing or otherwise. In doing so, each country, in accordance
with the provisions of the Convention, provides the conditions under which
the results of public participation would be duly taken into account in the
decision. Particular attention should be paid to the fact that, under the
Convention, it is possible for the public to participate in the preparation of
executive acts and / or generally binding legal acts that can significantly
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affect the environment. In order to ensure this, the most important is among
other activities, namely, the public is given the opportunity to express their
comments directly or through representative advisory bodies. The results
of public participation are taken into account as much as possible.

3. The principle of access to justice. Any citizen who believes that his or
her right to information or to participate in the decision-making process has
been violated may challenge the decision in a court or other independent and
impartial body. The Convention requires that the review of the decision in
court be expeditious and would not require payment or that such payment
would be low. Decisions taken by the court are binding on the public
authority that has the relevant information. Relevant representatives of the
concerned public who are either sufficiently interested or believe that a
violation has occurred have access to justice. The presence of interest, as the
suitability of public organizations to certain criteria, is determined in
accordance with national law. However, the aforementioned provisions of
the Convention do not preclude the use of a preliminary dispute settlement
procedure by an appropriate administrative authority where such procedure
is provided for in national law. States Parties to the Convention must
provide effective remedies, including injunctive relief, fair, impartial,
timely and cost-free’. The Convention declared that the parties should
consider establishing mechanisms to eliminate or mitigate financial and
other obstacles to justice. Such mechanisms are the least prepared for
implementation in Ukraine. Undoubtedly, the Aarhus Convention today is
the most important document that aims at securing and realizing the
environmental rights of everyone. However, it should be noted that the first
steps towards the adoption of important regulations in the field of
environmental rights protection, in particular the right of access to
environmental information, which is now the first of the principles on which
the Aarhus Convention is based, were implemented by the European Union
long before the Convention was approved.

2. The right to access environmental information in EU legislation

Directive 2003/4/EC was signed in order to provide the parties with a
single, clear and comprehensive legislative text regarding public access to
environmental information. In addition, it was declared that the provisions
of the Directive should comply with the Aarhus Convention in connection
with the signing of the latter by the European Community.

" Jlo6poGor JLM. IndopmaniiiHe 3a0e3neueHHs peanmisanii mpap JTIOAMHM HA EKONOTiUHY
6esnexy. URL: http://www-history.univer.kharkov.ua.

31



The purpose of Directive 2003/4/EC is to guarantee the right of access
to environmental information and to ensure the systematic and broadening
of the boundaries of dissemination of environmental information to the
public®. For this purpose, the Directive provides for the use of computer
telecommunications and / or electronic technologies. To this end, States
Parties shall take all necessary measures to ensure that public authorities
have access to environmental information and to further disseminate such
information through computer telecommunications and / or electronic
technology, if available. According to the Directive, the information to be
made available is, in particular: the texts of international agreements,
conventions and agreements of the Community, national, regional and
local legislation in the field of the environment; public policies, programs
and plans for the environment; State reports on the state of the
environment (to be published at least every 4 years); data on actions that
affect the environment and more.

In accordance with the provisions of Directive 2003/4/EC, Member
States should guarantee the accessibility and openness of environmental
information held by a public authority or a public authority to any person
requesting it. In this case, the requesting person does not need to formulate
his/her interest. In order to comply with the guarantees above, the Parties
are obliged to ensure that: officials support the public in accessing
information; the list of public authorities was made available to the general
public; practical measures have been identified to enable the effective
exercise of the right of access to environmental information. Some
innovation is that Member States ensure that public authorities properly
inform the public about the rights they enjoy under this Directive and
provide information and advice to that effect. However, Directive
2003/4/EC provides that, where the request is very broadly formulated, the
public authority asks the person to clarify the request and helps him to do
so, in particular by providing information on the use of public registers.
The Directive provides for cases where requests for environmental
information may be rejected, which generally comply with the provisions
of the Aarhus Convention. At the same time, it is noted that in each case,
public authorities should compare the public interest in disclosure and the
interest that is the basis for refusal (to set priorities). The directive
prohibits the rejection of a request if it is related to environmental
information.

® Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on
public access to environmental information and repealing Council Directive 90/313/EEC. Official
Journal. 2003. L 041. P. 26-32.
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As regards the payment of environmental information, the Directive
provides that the relevant public authorities may impose a fee for the
provision of any information, but such a fee should not exceed a reasonable
amount. At the same time, the rates of such payment should be published, as
well as information on the conditions under which the fee may be charged.
Much of Directive 2003/4/EC is devoted to one of the three fundamental
principles on which the Aarhus Convention is based, namely, the principle
of "public access to justice". In accordance with the provisions of the
Directive, Member States shall ensure that any requesting person who
considers that his or her request for information has been ignored, for which
the request was incorrectly rejected (in whole or in part), or received or
incorrectly answered the request was not considered in accordance with the
provisions of the Directive, had access to a procedure for reviewing actions
or omissions by this or other public authority or administrative review by an
independent and impartial body established by law. The provisions of the
Directive on the speed and free (moderation of payment) of such review are
also fully in line with the Aarhus Convention. In addition to the review
procedure, Member States should ensure that the requesting person has
access to the review procedure by a court or any other independent and
impartial body established by law, which may consider the actions or
omissions of the relevant public authorities, and decisions of which may be
final. In this case, the final decisions are binding on the executing public
authority. Member States are also allowed to provide that third parties
accused of disclosing information also have access to legal redress.
Directive 2003/4/EC regulates the obligation for Member States to ensure
that information is not outdated, accurate and comparable.

Case law already has 541 cases brought to light in the light of Directive
2003/4/EC°. Computer telecommunications and / or electronic equipment
are used for this purpose. L. Kremer points out that as of 2007, the
European Court of Justice had issued around 400 decisions. He is trying to
interpret modern environmental law ecologically friendly and to strengthen
the environment®. In his work, A.L. Dubovyk gives a report to the judge

® Reference for a preliminary ruling from the Najvy3si sid Slovenskej republiky (Slovak
Republic) lodged on 23 August 2010 — Jozef Krizan and Others v Slovenska inSpekcia Zivotného
prostredia. Official Journal. 2010. C 301. P. 11-12; Reference for a preliminary ruling from the
Tribunal administratif de Paris (France) lodged on 12 November 2009 — Ville de Lyon v Caisse
des dépdts et consignations. Official Journal. 2010. C 37. P. 29; Request for a preliminary ruling
from the Unabhéngiger Verwaltungssenat Wien (Austria) lodged on 17 June 2013 — Ferdinand
Stefan. Official Journal. 2013. C. 274. P. 2-3.

O Kpemep JI., Bumtep I'. Dkomormueckoe npaBo Espomeiickoro Coio3y / OTB. pei.
O.J1. Ay6osuk. M. : T'opoaen, 2007. C. 40.
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of the Belgian Constitutional Court, L. Lavriesen, whom he delivered at a
conference entitled "30 Years of EU Environmental Law™ and emphasized
that: "In the years of its activity, the Court of Justice has developed a series
of general doctrines that have fostered efficiency. European law in general.
These doctrines are also important for the development of environmental
European law"*!. However, in its decisions it establishes only the right, or
more precisely, the competence of Union bodies to regulate any sphere,
until the obligation to take measures based on the principles and aspects of
environmental policy has been established in court. However, it is
necessary to interpret the contents of these general provisions with some
caution, since only the core of this program of obligations is protected by
judicial protection. Anything that goes beyond this is subject to the
legislature. L. Lavriesen emphasizes: "Since 7 February 1985, when the
judgment in the L'Association de defense de brulenrs d huiles usages was
decided, the Court recognizes that environmental protection is a "mandate
requirement™ which, in the absence of full harmonization legislation may
justify the use of measures restricting trade in Member States"'2.

Directive 2003/35/EC promotes the providing for public participation
in respect of the drawing up of certain plans and programmes relating to
the environment and amending with regard to public participation and
access to justice'®. Member States shall enable the public to participate in
the preparation and modification, revision of plans or programs. To this
end, the following should be ensured: informing the public, either by
public announcement or by other appropriate means, of such plans or
programs; the public has the right to comment and decide on plans and
programs; in making these decisions, due account should be taken of the
results of public participation; having considered the comments and
opinions expressed by the public, the competent authority shall use its best
endeavors to inform the public of the decision and the reasons and
considerations on which these decisions are based, including information
on the public participation process.

" Ny6oeuk O.JI. Dxonormueckoe mpaso EC: (opMupoBaHIe, pa3BHTHE, IOCTIDKCHHS 1
aKTyallbHble 3a1auu. [lpaso u norumuxa. 2004. Ne 12. C. 65.

12 Cremanenko B.C. Ioustue u IpaBOBOC 3HAYCHUEC IPUHIIUAIIOB 9KOJIOTHYECKON MOJTUTUKH
EC. Homumuxa u o6wecmeo : Hayauslii ryMaHuTapHsii sxypaai. 2006. Ne 6. C. 91-92.

*® Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003
providing for public participation in respect of the drawing up of certain plans and programmes
relating to the environment and amending with regard to public participation and access to justice
Council Directives 85/337/EEC and 96/61/EC — Statement by the Commission. Official Journal.
2003. L 156. P. 17-25.
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Undoubtedly, the layer of EU uniform legislation on the protection of
environmental information rights is much wider. However, the directives
mentioned are groundbreaking, because they laid the foundations for
further development of EU law in this area.

3. Legislation of Ukraine in the field of access
to environmental information

Regarding the legislative and regulatory acts of Ukraine governing the
legal relations in the field of access to environmental information such as
the Constitution of Ukraine, the Law of Ukraine "On Information"**
0f 02.10.1992, the Law of Ukraine "On Environmental Protection”®®
of 25.06.1991, Law of Ukraine "Fundamentals of Legislation on Health
Care"'® of 19.11.1992, Law of Ukraine "On Ensuring Sanitary and
Epidemic Well-Being of the Population™'’ of 24.02.1994, Law of Ukraine
"On Nuclear Energy Use and Radiation Safety"'® vi 02/02/1995, Law of
Ukraine "On Ratification of the Convention on Access to Information,
Public Participation in Decision-Making and Access to Justice in Environ-
mental Matters"'® of 06.07.1999, Law of Ukraine "On Environmental
Expertise"?’ dated 9 February 1995 and others.

Environmental information plays a leading role in environmental
security. First of all, such information is necessary for the preparation and
adoption of economic, management and other decisions, the imple-
mentation of which is associated with the negative impact of human
activity on the environment. Environmental information can be used by
citizens to protect their environmental rights, as well as a basis for
interfering with unsatisfactory environmental activities of the state,
business structures, especially if the latter do not fulfill the tasks assigned
to them by law. In Ukraine, the definition of "information” is enshrined in

¥ TIpo indopmarito : 3akon Yipaiuu Bix 02.10.1992 Ne 2657-XII. Bidomocmi Bepxosnoi
Paou Vkpainu. 1992. Ne 48. Ct. 650.

® Ipo OXOpOHY HABKOJHMIIHBOTO TPHPOAHOTO CepeloBMINA : 3akoH Bix 25.06.1991
Ne 1264-XI11. Bioomocmi Bepxosnoi Paou Yrpainu. 1991. Ne 41. Cr. 546.

® OcHOBH 3aKOHOJaBCTBA VYKpaiHM TPO OXOPOHY 370pOB’st : 3akoH Bix 19.11.1992
Ne 2801-XI1. Bioomocmi Bepxoenoi Paou Ykpainu. 1993. Ne 4. Cr. 19.

7 TIpo 3a6e3neyeHHs CaHITAPHOTO Ta €MiIEMIiYHOr0 GNArONONydYs HACETECHHS | 3aKOH Bill
24.02.1994 Ne 4004-XII. Bioomocmi Bepxosnoi Paou Yrpainu. 1994. Ne 27. Ct. 218.

8 TIpo BUKOpHCTaHHs snepHOi eHeprii Ta pajiawiiiHy Gesmeky : 3akoH Bix 08.02.1995
Ne 39/95-BP. Bioomocmi Bepxoeroi Paou Yrpainu. 1995. Ne 12. Cr. 81.

* Tpo parudikarito Kouperii mpo aocTym 10 indopMalii, ydacTs rpoMaachKOCTi B TpoIeci
OPHIHATTS PIMICHb Ta JOCTYN 10 MPABOCYMLI 3 MHTaHb, IO CTOCYIOTHCS MOBKULIA : 3aKOH
Vxpainu Big 6 munus 1999 poxy Ne 832-XIV. Ogiyiinui sicnux Yrpainu. 1999. Ne 28. Cr. 2.

? Ipo exonoriuny excrieptusy : 3akon Bix 09.02.1995 Ne 45/95-BP. Bidomocmi BepxosHoi
Paou YVkpainu. 1995. Ne 8. Cr. 54.
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a number of legislative acts. However, the most general definition
covering all types of information is provided in the Law of Ukraine "On
Information”. According to this Law, information is the documented or
publicly announced information about events and phenomena occurring in
society and the state and the environment. The classification of
information at the legislative level is also enshrined in the Law of Ukraine
"On Information”, which refers not only to types of information but also to
its industry. Article 3 of the aforementioned law establishes the obligation
of the state to constantly ensure the timely creation, proper functioning and
development of information systems, networks, banks and databases in all
areas of information activities, which fully complies with the obligation
established by Directive 2003/4/EC*. Member States shall take all
necessary measures to ensure that the relevant public authorities have
access to the information and that such information is systematic, accurate
and up-to-date. The state guarantees freedom of information activities in
these areas to all citizens and legal entities within the limits of their
rights and freedoms, functions and powers. In general, the country has
a well-developed system of regulations on the collection, accumulation,
dissemination and access to environmental information. Among these are,
in particular, the Law of Ukraine "Fundamentals of Healthcare Legisla-
tion"?, since environmental status is known to be an important factor
affecting human health. The Law stipulates that one of the main means of
ensuring the right of citizens to health protection from adverse
environmental impact is the right of a person to have accurate and timely
information about the state of their health and the health of the population,
including existing or possible risk factors and their degree.

All the above-mentioned provisions of the Acts implement the
principle of the Aarhus Convention on Public Access to Environmental
Information, and also comply with the provisions of a number of EU
Directives. However, the most important and substantive rules on the
subject under investigation are usually contained in the Constitution of
Ukraine. The constitutional norm of part two of Art. 342% which enshrines
the right to information, includes the ability to collect, store, use and
disseminate any information orally, in writing or otherwise, at its

2! Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on
public access to environmental information and repealing Council Directive 90/313/EEC. Official
Journal. 2003. L 041. P. 26-3.2

22 OcHOBHM 3aKOHOJABCTBA YKPAiHH TIPO OXOPOHY 310poB’st : 3akoH Bix 19.11.1992 Ne 2801-
XII. Bioomocmi Bepxosnoi Paou Yrpainu. 1993. Ne 4. Cr. 19.

2 Koncrutyuis Yipainu : 3akoH Bix 28.06.1996 Ne 254k/96-BP. Bidomocmi Bepxosnoi Padu
Vxpainu. 1996. Ne 30. Ct. 141.
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discretion. Another provision of the Constitution of Ukraine enshrines the
right of everyone to free access to information on the state of the
environment, the quality of food and household goods, as well as the right
to disseminate such information. The above information cannot be kept
secret by anyone. This fully complies with the basic principles underlying
EU legislation on access to environmental information, in particular the
purpose of Directive 2003/4/EC. Based on Part 2 of Art. 50 of the
Constitution, the right to access environmental information has three
elements: it is the right to access information on the state of the
environment, on the quality of food and household goods.

Information on the state of the environment is environmental
information. The legislator, in adhering to this position, identifies the
concepts of "information on the state of the environment" and “environ-
mental information”. On the one hand, there is a ban on taking certain
actions on environmental information, on the other — there is a need to
respect this right by any natural or legal person, as well as the state.
Considering that the Constitution of Ukraine has the highest legal force, and
laws and other legal acts are adopted on its basis and must comply with it, it
can be argued that the provisions of the legislation of Ukraine, which
set restrictions on access of citizens to environmental information, are
unconstitutional®®. A characteristic feature of the right of access to environ-
mental information, which distinguishes it from general information rights,
is precisely the third element that excludes, under normal conditions,
restrictions on environmental information. However, in conditions of martial
law or emergency, in accordance with Part 2 of Art. 64 of the Constitution of
Ukraine, individual restrictions on rights and freedoms may be established
with an indication of the duration of these restrictions. The content of the
above constitutional norms was reflected by the legislator even before the
adoption of the basic law of Ukraine in the Law "On Environmental
Protection”. In particular, the provisions of this Law enshrined, among the
basic principles of environmental protection, publicity and democracy in
decision making, the implementation of which affects the state of the
environment and the formation of ecological outlook among the population.
Article 9 of the Law? enshrines the right of every citizen to have free access
to information on the state of the environment (environmental information)
and the free receipt, use, dissemination and storage of such information, with

% Bojtuentok 1. Exonoriuna iHpopMallis Ta KOMEpIiiHAa TaeEMHHLS. BiCHUK eKono2iuHOl
aosokamypu. 2006. Ne 30. C. 12-16.
IIpo 0oXOpoHY HaBKOJMIIHBOIO MHPHPOTHOrO cepemoBumna : 3akoH Bix 25.06.1991
Ne 1264-X11. Bioomocmi Bepxosnoi Paou Ykpainu. 1991. Ne 41. Cr. 546.
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the exception of restrictions established by law; the right to participate
in public environmental expertise, to obtain environmental education.

Publicly available information — any environmental information, with
the exception of special environmental information, in turn, specific
environmental information includes data reflecting the specific activities
of individual central sectoral public authorities dealing with defense
and national security issues, as well as subject to trade secrets, confiden-
tiality and other data which the right may be denied in accordance with
the law. The principle of remuneration, which may be applied by the
relevant authorities in providing environmental information, however,
the fee charged for such information may not exceed the cost of copying,
retrieving and preparing information in one form or another, which is
fully in line with similar provisions of EU law. Each State Party has
undertaken to guarantee the right of access, receipt and dissemination
of information to all environmental information subjects regarding
the publication of environmental information, national and regional
projects planned, national economic development programs and the rest.
Such basic obligations of the parties fully reflect the purpose of Direc-
tive 2003/4/EC.

According to European environmental law researchers M. Anderson
and A. Boyle, over time, some European Parliament and European
Commission officials have sought to broaden the scope of information on
EU environmental activities and to involve citizens and grassroots
movements and groups in direct involvement in environmental protection.
Catastrophes (such as Chornobyl) indicate what fatal consequences a lack
of information can have®. A key element of an effective right of access to
information is that stakeholders may not be particularly persistent
in obtaining information.

Concerning the implementation of the Ukrainian legislation of the
directives within the framework of the Association Agreement, it is
worthwhile to note that the Ukrainian legislator should plan work on
making the appropriate changes to the normative legal acts of Ukraine in
order to ensure the functioning of legal instruments operating in the EU.
The system of Ukrainian legislation does not contain a separate normative
legal act or provisions regarding public access to environmental justice in
the context of another normative legal act whose main purpose is the
implementation of all principles of the Aarhus Convention and Directive

% Boyle A.E., Anderson M.R. Human right approaches to Environmental protection. New
York : Oxford University Press, 1996. P. 25-42.
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2003/4. Access to information shall be foreseen, by leading rank, in
accordance with the Law of Ukraine "On Access to Public Information"?’.
Also, the legislation of Ukraine does not clearly define the concept of
plans and programs in accordance with Directive 2003/35/EC, therefore it
is advisable to take this into account in the relevant legislative act or acts,
since the assessment of the environmental impacts of the implementation
of plans and programs is one of the voluntary instruments for regulating

environmental issues.

CONCLUSIONS

Basic principles of access to environmental information are enshrined
in both Ukrainian and European legislation, ratification of a key document
in the research area — the UN Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental
Matters implementation of the provisions of the said Convention.
However, the list of environmental information in the Law of Ukraine
“On Environmental Protection” is narrower than in the Aarhus Convention
and Directive 2003/4/EC.

The system of Ukrainian legislation lacks a separate legal act or
provision regarding public access to environmental justice as part of another
legal act, the main purpose of which is to implement all the principles
of the Aarhus Convention. In Ukraine, the information component of
environmental policy is extremely weak. It is obvious that the origins of the
problem are concentrated in the absence of a system of environmental
education and public education that should shape the ecological culture and
public consciousness, thereby saturating the information space with this
problem. Relevant central government and local government bodies,
institutions of higher and secondary education, libraries, NGOs and the
media can do much more to inform and raise public awareness of the state
of particular natural resources and the environment in general. To do this,
the state should formulate its own information, education and education
policy in these matters and consolidate it at the legislative level by adopting
a single consolidated legal act.

Against this background, it can be noted that the EU's environmental
policy is seen as one of the driving forces behind the modernization of
public administration in Ukraine. Within the framework of the Association
Agreement between Ukraine, on the one hand, and the European Union,
the European Atomic Energy Community and their Member States, on the

7 TIpo moctym no my6miunoi indopmanii : 3akon Bix 13.01.2011 Ne 2939-VI. Bizomocri
BepxosHoi Pagu Ykpainu. 2011. Ne 32. Ct. 314.
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other hand, our country is required to borrow and implement extensive EU
legislation in the field of environmental protection and environmental
protection. Significant private and public investment in the industry.
However, for the sustainable development of environmental legislation, in
particular the right to environmental information, a careful harmonization
with EU law is needed. This process should be selective and take into
account local conditions, national interests and priorities.

SUMMARY

The article deals with the analysis of EU environmental legislation. It’s
essential to further improve and increasing the effectiveness of
environmental legislation in Ukraine. An important step in this direction is
the right of access to environmental information.

The author analyzes the application of the principle of participation and
informing citizens in the legislation of Ukraine in accordance with the
provisions of the Association Agreement with the EU. The Association
Agreement with the European Union is aimed at securing and realizing the
environmental rights of everyone. Every citizen has the right to free access
to information about the state of the environmental information and the
free acquisition, use, distribution and storage of such information.

The author emphasizes that Ukraine is taking steps to ensure that public
authorities have environmental information, as well as create the
conditions for further dissemination of such information through computer
telecommunications or electronic technologies.
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WAYS OF PUBLIC-LAW DISPUTE RESOLUTION

Kivalov S. V.

INTRODUCTION

The updated Code of Administrative Proceedings of Ukraine has brought
to the legal reality of the Ukrainian state changes that determine the
development of justice in Ukraine in line with world trends. These changes
also concern the implementation of mechanisms for the settlement of public-
law disputes: through mediation and dispute settlement with the
participation of an administrative court judge. For the countries of the
Romance-Germanic legal family, the issue of alternative ways of resolving
legal conflicts has become urgent due to the rethinking of the role of the
modern state, its purpose, the nature of interaction with civil society and
every citizen. For a "consensus society" dominated by the idea of tolerance,
absolute recognition of other people rights and interests as one's own,
compromise settlement becomes a priority form of conflict resolution.
In addition, such a way to resolve conflicts most closely fits into the
landmark movement to minimize the functions of the modern state, which
declares the development of service relations between the government and
the individual through enhanced private initiative, delegation of public
functions or, at least, diversification of the subjects of their realization®.

There is no doubt that litigation is the most effective way of protecting
legal rights, but in some cases, adjudication does not yet mean a genuine
resolution of the conflict and, on the contrary, it may provoke its escalation®.
It was in the context of changing the ideology of the functioning of the
modern state that a discussion was started on expanding the range of ways of
alternative settlement of public-law disputes and the expediency of their
support at the state level. Thus, Recommendation No. R (81) 7 identified
ways of facilitating reconciliation and mediation as a way of facilitating
access to justice®. Such procedures are complementary to traditional

! IzeBemox M.B. CeppicHa nepxaBa sik (yHKIiOHaTbHA MOJETb Cy4acHOi JEpYKaBH.
AkTyainbHi mpobnemu feprkasu i npasa. 2017. Bun. 78. Ct. 60-67, p. 67

2 TTonxoBerko T.0. Meianist sk OJMH 3 abTEPHATHBHUX CIIOCOGIB PO3B’A3aHHS FOPHINUHAX
xoHQmikTiB. JlepxkaBo i mpaso. Bum. 45. Cr. 31, p. 31.

® Pexomenanus R(81)7 Komurera MHHHCTPOB FOCY/IapCTBAM-UJICHAM OTHOCHTENBHO MyTeil
obnerdeHust noctyna k mpasocyauto 14 mas 1981 r. Oodiuiitauii BeO-mopran Bepxosnoi Pamn
Vkpaiau. URL: https://zakon.rada.gov.ua/laws/show/994_133.
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litigation, but can not substitute or made traditional litigation impossible
(except in certain cases of arbitration) in any case. At the same time, these
recommendations have become specific in Ukraine: mediation as the most
widespread, world-wide-established, clear and established instrument is still
outside the legal field; instead, in all procedural codes (except the Code of
Criminal Proceedings of Ukraine, the Code on Administrative Offences of
Ukraine), a dispute settlement procedure with the participation of a judge
has been implemented*. That demonstrates reverse “centripetal” processes
when the state, presented by a body such as a court, does not delegate its
functions to it, but on the contrary — is given an additional function that is
not inherent to it. This is justified by the fact that the settlement of a dispute
involving a judge does not have any features in common with justice, except
that this procedure is carried out by a judge.

1. Concepts and features of public litigation

Law is divided into public and private due to the fact that in every
system of law there are norms, which should ensure general (public)
interests, the interests of society, the state, and there are rules that protect
the interests of individuals. Public law encompasses several spheres of
public life, above all the construction of the state and the government,
including public administration, that is, the expression of public interest as
a total, general social interest in each sphere of public life. In other words,
public law is associated with the realization of public authority (state
power and local self-government) and is characterized by the influence
of the imperative method of legal regulation, which is an original,
constitutive feature of public law and determines the nature of public-legal
relations®. Thus, public law is the set of legal institutions, rules and norms
that underpins the functioning of a structured governmental and
organizational system by which the purpose of securing public order and
ultimately the realization and protection of human rightsis achieved
through the use of the imperative method®.

Based on the rules of public law, there are many legal links between
public authorities and local self-government, citizens, legal entities,

* Ipo BHeceHHs 3MiH 10 I'0CIONAPCHKOTO MPOLECYaNbHOro Kojekey Ykpainu, LlusinsHoro
[pOLIECYaIbHOr0 KOJAeKCy Ykpainu, Komekcy aamiHICTPaTHBHOrO CyZOYHMHCTBA YKpaiHH Ta
IHIIMX 3aKOHOAABYMX akTiB: 3akoH Ykpainu Big 03.10.17 p. Ne 2147-VIIl. Odiuiiinuii BeO6-
nopran Bepxosroi Pagu Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/2147-19.

® Xaputonosa O. I. AnMiHicTpaTHBHO-TIpaBOBi BifHOCHHE (TPOGJIEMH Teopii): MOHOTpadis.
O.: FOpuanuna miteparypa. 2004. 328 c., p. 119.

® Xapuronos €. 0., Ctapues O. B. LluinbHe npaBo YKpaiHu: Mifpy4HHK. BUI. 2, IEpepoo.
i gom. K.: Ictuna, 2007. 816 c., p. 12.
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etc., which arerelated to the exercise of public authority and the
satisfaction and harmonization of public interests, that is, the needs of
society or the needs of a particular territorial community provided by the
law’. Such legal relationships are expressed in the establishment of legal
personality, the legal status of these entities (which is associated with the
emergence of common legal relations), and are prerequisites for
establishing specific public relations, as a legal relationship between the
entities of the legal sphere, which due to the presence of certain legal facts
have reciprocally corresponding subjective rights and legal obligations.
Considering the above, it is possible to distinguish a number of
characteristic features of public-law disputes, which allow to distinguish
them from private legal disputes (that arise from economic, civil, housing,
land, family, labor relations, etc.)s.

Firstly, it is the nature of particular legal relationships that arose the
dispute. A dispute will be a public-law one if the disputed rights, freedoms,
interests, duties, powers are realized in public-legal relationships. It is this
criterion in jurisprudence that is essential to distinguish public-law
disputes from disputes in private law. If the exercise of authority by a public
authority occurs through specific legal relationships with other entities, in
most cases such legal relationships will be just public law. However, in
some cases, the exercise of public-authority functions may also occur
through private-law relationships. This is due to the fact that there are
no impenetrable borders between public and private law. They are
interconnected. The above also applies to the field of public administra-
tion. The exercise of public authority, although is mediated primarily by the
fields of public law, but analysis, for example, of the structure of public-
administrative relations, allows to state that the sphere of public
administrative relations is wider than the sphere of these relations governed
by the rules of administrative law®. Management is in unity with the law as a
whole, with the whole system of its branches™. Due to the extraordinarily
broad scope of administrative relations, they are mediated by the norms of a
number of branches of law, but administrative and constitutional law are

" Bryant G. Garth (1992) Power and Legal Artifice: The Federal Class Action Law &amp;
Society Review, 26 (2), pp. 237-272, DOI: 10.2307/3053898, p. 238.

8 G. Richard Shell (1988) The role of public law in private dispute resolution: reflections on
Shearson/American express, Inc. V. McMahon. American business law journal, 26 (3): 397-433,
DOI: 10.1111/j.1744-1714.1988.tb01150.x, p. 399.

® JlepxaBHe ynpaBiHHS B VYKpaiHi: HaBUambHMI TOCIGHMK. 3a 3aralbHOI0 PEAKILEIO
B. b. Aep’snosa. K.: HAH Ykpainu. [HctutyT niepsxasu i npasa iM. B.M. Koperpkoro, 1999. P. 19.

0 Anekcees C.C. IlpaBo ¥ ympaBieHHE B COLHANNCTHYECKOM oOmectBe (obmieTeope-
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of paramount importance. Therefore, legal acts of public authorities may
also serve as the basis for the emergence of economic, civil, housing, land,
family, labor relations (so in accordance with Part 4 of Article 11 of the
Civil Code of Ukraine in cases established by acts of civil law, civil rights
and obligations arise directly from acts of state authorities, authorities of the
Autonomous Republic of Crimea or local self-government bodies).
For example, for the exercise of their power functions, local governments
may adopt acts on the transfer of communal property for rent, which are the
basis for the conclusion of relevant contracts. If the dispute arises over such
a contract and the question arises as to the lawfulness of the act of the local
self-government body on the lease of the property, the dispute concerns
private legal relations not related to the protection of rights, freedoms or
interests in public-law relations, and is not public-law.

In order to determine the nature of particular legal relationships, and
therefore the nature of legal dispute, it is necessary to take into account the
following features of public-legal relations, which distinguish them from
legal relations in private law":

a) these relations are related to the exercise by the State or territorial
communities of their public functions, in particular as regards the
protection of the rights and freedoms of man and citizen;

b) public-law interest (the desire to provide benefits that are of social
importance, i.e. benefits that are important not only to one individual but
to a large number of people — the community, society) dominates in these
relations;

c) they are governed by the rules of public law (above all, those
enshrined in the acts of constitutional, criminal, administrative, financial
legislation, etc.);

d) as a rule, a party to these relations is an entity that is endowed with
public authority (to recognize a public-law relationship, it is required that
the entity endowed with public authority exercises these powers in such
relations; as a rule, it is a state body, local self-government body, their
official or official person or other entity to which the respective powers of
the state or local self-government are delegated).

The exercise of public-authority functions may affect the rights,
freedoms, interests of individuals and legal entities even when the legal
relationship between such persons and the relevant public authority is not
related to the existence of specific legal relationships (for example, when
seeking protection of legitimate interest protected by the law of interest),

! Komekc a/MiHICTpaTHBHOrO CyIOYMHCTBA YKpAiHH: HayKOBO-TIPAaKTHYHMII KOMeHTap / 3a
3ar. pepaxuiero P. O. Kyit6inu (Bunanus npyre, nonosrene). K.: FOcrinian, 2009. 976 c., p. 38.
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which, along with subjective rights and freedoms, acts as an independent
object of judicial protection. Therefore, in the absence of specific legal
relations between the parties to the dispute, it is necessary to determine
other features of a public-law dispute, though predominantly covered by
the foregoing features of public-law relations, but which have an
independent significance for determining the nature of a legal dispute that
arose in the absence of specific legal relations between its parties.

Secondly, public-law disputes arise in connection with the exercise of
public authority, that is, certain public-power functions (which are
manifested in the respective powers of public authorities). Public power is
exercised, including through the implementation of public administration.
This kind of public-authority activity applies to almost all spheres of
society and is primarily related to the exercise of executive power and
local self-government. In addition, public administration encompasses
relationships that are formed within internal organizational activity
within state bodies, local self-government bodies, etc. Considering the
above, the vast majority of public law disputes arise in the field of
public administration.

Thirdly, the subject of public-law dispute are the contradictions
regarding the exercise of rights, freedoms, interests, powers in public-legal
relations, as well as the exercise of public-power functions and related
rights, freedoms, interests outside specific legal relations. At the same
time, the exercise of public-power functions is connected with the
committing or not performing (inactivity) of state bodies, local self-
government, their officials or officials, other entities to which the powers
are delegated. These specific actions are externally manifested in public
administration tools. These include, first of all, the adoption of regulatory
or individual legal acts, the conclusion of public-law contracts, the
implementation of other actions that have legal consequences.

Fourthly, almost always one of the parties in public-law disputes is the
subject, which is vested with public-authority powers, and precisely in
connection with their implementation (some public-law disputes, which
are an exception to cited, for example, in Article 275-277 of the Code of
Administrative Proceedings of Ukraine). Such entity shall be a public
authority, local self-government body, their official or official or other
entity to which the respective powers of the state or local self-government
have been delegated. This subject becomes a party to the dispute precisely
in connection with the exercise of power, and not in connection with the
realization, for example, of its civil personality.
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Finally, fifthly, the resolution of public-law disputes requires special
legal, including judicial, procedures that take into account the specifics
of such disputes. This, in particular, stipulates the peculiarities of admi-
nistrative justice (which is reflected in the principle of official clarification
of all the circumstances of the case, the presumption of lawfulness of the
claims of the plaintiff of a natural or legal person, etc.). In addition,
participation in a public-law dispute of a state or local government body
(their official or official), in conjunction with an imperative method of legal
regulation, does not allow to speak about the widespread use and
effectiveness of resolving public-law disputes in an informal way™.

Thus, on the basis of all of the above, public-law dispute can be defined
as embodied in legally significant actions of the parties of the contradiction
regarding the exercise of rights, freedoms, interests, powers in public-legal
relations, as well as in the exercise of public-power functions and related
their rights, freedoms, interests beyond specific legal relationships. It should
be borne in mind that, in the course of administrative justice, not all, but
only certain, public-law disputes are dealt with. The following features have
been used by the legislator to identify public-law disputes that are the
subject of consideration in administrative proceedings, to distinguish them
from public-law disputes, which are considered under the rules of other
court procedures®,

2. Settlement of public-law dispute in administrative proceedings

For the adjudication of public law disputes there is an institute of admi-
nistrative justice. And administrative justice is a type of justice, the subject
of which is public-law disputes, which is implemented in the form of
administrative justice based on judicial specialization. Based on the above
definition, we can define the following features of administrative justice
that determine its essence:

— administrative justice is directed at consideration and settlement
of public-law disputes concerning violation of rights, freedoms, interests
of individuals and legal entities in the field of public administration
(' material aspect ) ;

— administrative justice is carried out in a special statutory manner
(procedural form) — in the form of administrative justice (administrative

2 Kpoxuna 10. A. Opummaeckuii KoHDIUKT B (MHAHCOBOM cepe: MPUUMHBI, CYLNIHOCTH
U mpouenypsl npeogonenus. XypHan poccutickoro mpasa. 2003. Ne 9. P. 72.

3 Komekc aJMiHiCTPaTMBHOTO CYTOYMHCTBA YKpAiHM: HAYKOBO-TIPAKTHYHHH KOMEHTAp /
3a 3ar. pepakuieto P. O. Kyiibinu (Bunanus apyre, nonosaene). K.: FOcrinian, 2009. 976 c.,
p. 129.
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process), which is adapted for effective consideration of public-law
disputes and other cases in the public-legal sphere (procedural aspect);

— administrative justice is implemented on the basis of judicial
specialization — specialized courts (organizational aspect).

Therefore, administrative law (the administrative process of settling
public-law disputes) refers to the procedure established by law for the
administrative courts to hear and resolve public-law disputes and certain
other cases in cases provided for by law. The objective of administrative
justice is the fair, impartial and timely resolution of disputes by the court
in the field of public-legal relations in order to effectively protect the
rights, freedoms and interests of individuals, rights and interests of legal
entities from violations by the authorities.

From the analysis of the task of administrative justice, it becomes clear
the importance of this institution for the development of a democratic, rule
of law in general and the resolution of public-law disputes in particular.
For the purpose of carrying out the task of administrative justice,
administrative courts, when deciding on the protection of the rights,
freedoms and interests of individuals and legal entities from violations by
the authorities in making their decisions, committing actions or omissions,
check whether they are (committed) (ch. 2 Article 2 of the Code
of Administrative Proceedings of Ukraine):

1) on the basis, within the powers and in the manner defined by the
Constitution and laws of Ukraine;

2) using the authority for the purpose for which the power was
conferred;

3) justified, that is, taking into account all the circumstances that are
relevant for the decision (action);

4) impartial (impartial);

5) in good faith, that is, with a sincere intention that the exercise of
power and achievement of the set goals and fair results;

6) prudent, i.e. in accordance with common sense and generally
accepted moral standards;

7) respecting the principle of equality before the law, preventing all
forms of discrimination;

8) in proportion, in particular, with respect to the necessary balance
between any adverse effects on the rights, freedoms and interests of the
person and the purposes to which this decision is directed (action);

9) taking into account the right of a person to participate in the
decision-making process;

10) in a timely manner, i.e. within a reasonable time.
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Given the guaranteed part 2 of Art. 55 of the Constitution of Ukraine,
everyone has the right to appeal in court the decisions, actions or omissions
of state bodies, local self-government bodies, officials and officials, every
natural or legal person has the right to apply to an administrative court if it
considers that the decision, action or inaction of a subject power violations
of their rights, freedoms or legitimate interests (provided that the settlement
of a dispute is adhered to in court, if the obligation of pre-trial settlement is
expressly established by law)™.

In the cases provided for by law, not only individuals and legal entities
but also the authorities may apply to the administrative court. Such cases
involve the judicial authorization of certain decisions and the taking of
certain actions, which are connected with the exercise by the authorities of
those “interfering powers", which entail a significant restriction of the
rights and legitimate interests of natural or legal persons (for example,
establishing restrictions what about the exercise of the right to peaceful
assembly, the forced dissolution of citizens' associations, the forced
expulsion of foreigners and stateless persons outside Ukraine, etc.).

When settling a public-law dispute within the framework of
administrative justice, certain methods of judicial protection (substantive
legal measures of a coercive nature, applied by the court and by means of
which an effective restoration of the violated rights, freedoms, interests of
a person) are applied, namely:

recognition of a legal act or its separate provisions as illegal and invalid;

recognition as illegal and cancellation of an individual act or its
separate provisions;

declaring the actions of the authority subject to unlawfulness and the
obligation to refrain from taking certain actions

recognition of the inactivity of the subject of authority by unlawfulness
and obligation to take certain actions;

establishing the presence or absence of competence (authority) of the
subject of authority.

Simultaneously with the application of the aforementioned methods of
judicial protection, an administrative court may decide on the compensation
of damage caused by unlawful decisions, acts or omissions of the subject
of power or other violation of the rights, freedoms and interests of subjects
of public-legal relations, or claims for the claim of property withdrawn on
the basis of the decision of the subject of power. Otherwise, such claims are

¥ Koncrutyuis Ykpainu: mpuiiHata Ha 5 cecii BepxoHoi Pagu Ykpainu 28.06.1996 p.
Odiuiiinuii BeG-nopran Bepxosuoi Paxu Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2%D1%80.
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decided by the courts in civil or commercial proceedings. In addition,
protection may be applied in a manner that is not expressly provided by law,
but does not contradict it (Part 2, Article 5, Item 11, Part 2, Article 245 of
the Code of Administrative Proceedings of Ukraine).

When applying to the administrative court of the authorities with a
claim to a natural or legal person, the court, as already noted, exercises
preliminary control over the lawfulness of the decision or action of the
subject of power — the requirements of the subject of power are satisfied
by the court, provided that they are not violate the rights, freedoms,
interests of the individual. Therefore, the decision of the administrative
court does not specify the methods of judicial protection of the rights,
freedoms, interests of the person, but sanctions the adoption of certain
decisions to commit certain actions of the subject of power.

3. Settlement of public-law dispute through mediation

The mediation of disputes is characterized by the fact that the search
for a mutually agreed solution is not based on formal documents, but
solely on the search for the balance of interests of the parties through a
series of negotiations, opinions and proposals with the participation of an
independent person (mediator), acting on the basis of independence and
impartiality, contributes to the support and development between the
parties of the culture of their relations, the achievement of positive results
and mutual understanding in the dispute that has arisen between them.

The advantage of mediation over the adjudication of public-law
disputes is that the judge has no capacity in the trial to apply the rules of
dispute settlement, which are not provided for by specific rules of law,
even if those rules are mutually beneficial for both parties, provided for by
the Law; the judge is guided by the law and the available evidence in the
relevant case when conducting the trial. The latter can only be interpreted
as true and false and judged by them at their discretion. In mediation,
either party may recognize that the other pargy's claims are to some extent
justified and agree to a compromise solution™.

The administrative procedural legislation of Ukraine does not disclose the
content of the concepts of "reconciliation” and "amicable settlement”, but the
analysis of judicial practice and scientific heritage allows to distinguish the
following features of mediation in resolving public law disputes.

%8 Kaija Sandra , Reingolds Valerijs (2014) The role of mediation in public and private law in
the Republic of Latvia. International Multidisciplinary Scientific Conferences on Social Sciences
and Arts (SGEM 2014), Albena. Political sciences, law, finance, economics and tourism,
1: 491-498, p. 497.
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First of all, the content of this activity is administrative procedural
action. This is mediated by the requirements for the special procedure for
issuing the representative's powers. The parties have a procedural right to
obtain the protection of the violated subjective right or interest of the
plaintiff, protected by law, and the right to defend the defendant against
the unjustified claims of the plaintiff through the settlement of the case
in court. The settlement of the issue of automatic settlement of the
amicable settlement in reaching a reconciliation between the parties does
not have an unambiguous interpretation. Interesting in this regard is the
opinion of O.G. Bortnik, according to which the disposal of substantive
law in the act of reconciliation (peace agreement) is always present, than
this action differs from the rejection of the claim. However, there is
another point of view: the settlement agreement deals with substantive
rights, which is why the parties dispose of procedural rights. At the trial
of the court are considered legal relationships, and can only be waived
from the valid law"’.

In addition, it can be noted that the courts are guided by the fact that
when reaching a reconciliation (concluding a settlement agreement), not
only procedural but also substantive rights are disposed of, so a special
clause in the representative's power of attorney is required to carry out
administrative actions.

Another feature that characterizes the amicable settlement is that it is a
procedural action aimed at resolving the dispute by the disputing parties
themselves and not by the court'®. The substantive legal conflict in the
ordinary course of the process is resolved by the court, which assesses the
legality and validity of the claimant's claims and the defendant's objections,
reflects his findings in the court decision®®. By reaching a reconciliation (by
concluding a settlement), the parties to the dispute thus refuse the prospect of
resolving their dispute by a court, which can give a single answer about the
nature and content of the legal relationship (or the lack of legal relations at all)
between them (provided that the decision will be legal and justified). The

'8 Bopraix O.I'. MupoBa yroza y UMBiIBHOMY CyJ0UMHCTBI : JIUC. KaHJl FOpMI. Hayk : 12.00.03 /
O.I'. Boptaik. XapKkiBChbKHil HaliOHANBHUH YH-T BHYTpIilIHIX cipas. X., 2007. 227 c., p. 118.

¥ Konsicankosa 10.C. TIpuMHpHTETbHEIC POIEAYPHl B apOHTPAXHOM mHporecce : aBToped.
JUC. ... KaHA. opul. Hayk. : cnen. 12.00.03 «I'paxpaHckoe mpaBo M IpoLEcC; X03sHCTBEHHOE
npasoy / F0.C. Komsicaukosa. Exarepun6ypr, 2009. 26 c., p. 11.

8 Mimoso Maria Joao ; Anjos Maria do Rosario (2019) Administrative arbitration in public
procurement: a look at Portuguese law , Juridical tribune-tribuna juridical, 9 (1): 196-205, p. 197.

¥ sandra Kaija, Inga Kudeikina (2018) Legal Scope of the Mediation and Problem of
Applicability, European Journal of Sustainable Development, 7 (4): 372-380, DOI: 10.14207/
€jsd.2018.v7n4p372, p. 379.

52



outcome of the dispute settlement by the parties themselves may not coincide
with the court decision that the court would have passed had the parties not
reached a reconciliation (conclusion of a settlement agreement). This
conclusion is based on an analysis of the rules of the Code of Administrative
Proceedings of Ukraine on the procedure for closing proceedings in
connection with the parties reaching a conciliation (court approval of the terms
of the settlement agreement).

To achieve the purpose of solution of the dispute, the parties agree on
the terms of its solution. The terms on which the parties agree to build
their relationship are recorded in the court record and signed by the parties
or stated in the written statement of the court involved in the case, as
indicated in the court record. The importance of clear conditions fixation
of reconciliation (peace agreement) determines the special requirements
for their procedural fixation. The procedural document that issues
the conclusion of the case by reaching a reconciliation (concluding a
settlement agreement) is a decision to close the proceedings in the
administrative case. Achieving reconciliation (concluding by the parties to
a settlement agreement) leads to the conclusion of the case without a court
decision. However, the decision to close an administrative proceeding in
connection with a reconciliation (concluding a settlement agreement)
has the consequences of a court decision? if the parties refuse to comply
with the terms of reconciliation.

It should be emphasized that conciliation (amicable settlement) is a
product of the will of two or more persons (the main difference between
them is the refusal of the claimant and the recognition of the defendant),
which is a legal fact, which leads to the termination of proceedings only in
the case of his court certification — the difference between the procedural
institute of reconciliation (amicable settlement) from the so-called “extra-
judicial amicable agreement”, which is, in essence, a normal substantive
legal agreement between the parties. Approval of the conciliation
(amicable settlement) by the court also stipulates the possibility of
compulsory fulfillment of the terms of this agreement in case of evasion of
the parties from fulfililment of the obligations stipulated by it. It is
important for mediation the absence of restrictions or conditions for its
application to any public-law disputes, with the aim of experimental
identification of the zone of possible reconciliation, complications
in reaching a compromise, negative impact on the degree of conflict of

% OcHOBHM aMiHICTPATHBHOTO CyJOYHHCTBA Ta aAMIHICTPATHBHOIO MpaBa : HaBd. TOCi6. / 32
3ar. pex. P.O. Kyit6inu, B.1. Illumkina. K. : Crapuii cBit, 2006. 256 c., p. 353.
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relations in the field of public administration?. This approach will provide
more accurate regulator%/ regulation of the most important elements
of mediation in the future®,

Consequently, three conditions are necessary for the -effective
functioning of mediation in disputes:

1) high professionalism of the mediator, which clearly distinguishes the
violation of the right from the offense;

2) the existence of an effective, first and foremost, available mechanism
for the judicial protection of the infringed law, which in no case should be
replaced by a mediation procedure, for which the establishment of justice
rather than the resolution of the conflict remains a priority;

3) a high level of legal culture of the population, which creates internal
personal barriers to the realization of the temptation to abuse the
opportunities provided by mediation procedures.

For an effective mediation of settlement of public law disputes, such a
condition as the full perception of the subject of power as a full participant
in the negotiation process with an individual is also important. Thus, the
Recommendation of the Committee of Ministers of the Council of Europe
Rec (2001) 9 emphasizes that the widespread use of alternative
administrative dispute resolution tools will help to resolve these problems
and bring administrative authorities closer to the public, and one of the
advantages of alternative administrative dispute resolution broad
boundaries of discretion in the activities of public administration.

At the same time, even at level of the Council of Europe, there is an
understanding that the process of "dismantling"” the settlement of public-
law disputes has many obstacles, among which one of the most significant
is that states have not realized the potential utility and effectiveness of
alternative dispute resolution between administrative bodies and private
ones and therefore do not take sufficient steps to explain to the
administrative authorities the benefits of alternative models for resolving
such disputes, which may lead to unconventional, effective and rational

2 Richard C. Reuben (1997) Public Justice: Toward a State Action Theory of Alternative
Dispute Resolution, California Law Review, 85 (3): 577-641, DOI: 10.2307/3481153, p. 577.

%2 sandra Kaija, Inga Kudeikina (2018) Legal Scope of the Mediation and Problem
of Applicability, European Journal of Sustainable Development, 7 (4): 372-380, DOI: 10.14207/
€jsd.2018.v7n4p372, p. 379.
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settlement®. But in the current situation in Ukraine, it is almost
impossible. The guidelines for better implementation of the Recom-
mendation on Alternative Dispute Resolution between Administrative
Authorities and Private Parties clearly identify the role of states: promoting
the application of alternative dispute resolution methods with private
parties to individual administrative acts, treaties and other controversial
issues; encouraging the use of internal review, reconciliation, mediation
and negotiated settlement as mandatory prerequisites for initiating court
proceedings; encouraging administrative bodies to initiate alternative
dispute resolution methods in all cases where such methods are not
contrary to applicable law; the obligation on administrative authorities to
consent to the use of alternative dispute resolution methods when required
by a private party, except where such a procedure is contrary to the public
interest or is abused by the private person®.

None of these measures have been implemented in Ukraine for more
than ten years. Even after the new version of the Code of Administrative
Proceedings of Ukraine enters into force, the law does not provide for
any case where an appeal to the administrative body with a complaint is
a prerequisite for filing an administrative claim. Therefore, the authority
in Ukraine has no incentive to apply alternative dispute resolution
procedures, but has numerous reservations about this step in the form of
potential allegations of dishonesty, unlawful interest, diminished
performance plans, and so on. All of this, in aggregate, testifies to the
significant defects in the basis for the effective functioning of any model
of alternative dispute resolution in Ukraine. The only major step in
fulfilling the recommendations on the implementation of European
standards in the field of justice in Ukraine is the normative fixing of
dispute settlement with the participation of the judge of the
administrative court in the Code of Administrative Proceedings of
Ukraine. Therefore, it is necessary to study it in more details for the
perfection of regulations.

24 KepiBHi IPHHITAIHM 11 KPAILIOrO BUKOHAHHS HAABHOI PekoMeH allii po abTepHATHBHI METOIH
PO3B’SI3aHHS CIOPIB MK aIAMIHICTPATHBHHMU OpraHamM 1 NpPHBATHAMH CTOPOHAMH, 3aTBEpPDKCHI
€BpOMNEHiCEKOI0 KOMICi€f0 3 mHTaHb edektnBHOCTI mpaBocymms 7.12.2007 p., CEPEJ (2007) 15.
URL.: https://vkksu.gov.ua/userfiles/doc/perelikdokumentiv/EU_Standarts_book_web-1.pdf..
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4. The settlement of a public-law dispute with the participation
of an administrative court judge

The Institute for the Settlement of a Public-Law Dispute with the
Participation of a Judge cannot be recognized as mediation in the classical
understanding because, firstly, the mediator is an independent person,
secondly, the mediation is extremely flexible and confidential, thirdly,
mediation is separated from the judiciary and is its alternative.

The settlement of a dispute involving a judge can be considered as part
of administrative proceedings — an optional step in the preparatory
proceedings. At the same time, this approach has many objections:

the administrative procedure establishes the right to reconciliation,
which is an integral part of the administrative court's activity, but the
legislator regards the settlement of the dispute with the participation of a
judge as a separate activity not related to reconciliation during
the development of basic procedural relations, fixing the court's obligation
to promote reconciliation;

the settlement of a dispute involving a judge is based on fundamentally
different principles other than those enshrined in the Code of Administrative
Proceedings of Ukraine (this is most evident from the principles of openness
and openness of the trial and its full fixation by technical means, which
directly contradicts the requirements of confidentiality in private meetings);

the judge remains unchanged for both the trial and the settlement of the
dispute.

These controversies over the introduction of a dispute resolution
institute with the participation of a judge are of increasing interest to
scholars and practicing professionals. The vast majority of researches has
been conducted on alternative ways of resolving civil disputes and the
global experience of their application, conducted by Spector O. M.%, pre-
trial settlement of administrative and legal disputes (Beluga S. S.%,
Shinkar T. 1.2, Lyubchenko Ya. P.%). Therefore, the legitimate option of

% Crekrop O.M. ANbTepHATHBHI CIIOCOOU BHPIIICHHS LMBINBHO-TIPABOBKX CIIOPIB: CBITOBHI
JIOCBiJ] Ta IIEPCIICKTUBYU 3aCTOCYBAHHS y IPaBoBiil cucteMi Yxpainu. Kuis: ®@enike, 2013. 159 c.

7 Binyra C.C. JlocynoBe BperyliOBaHHS aIMiHICTPAaTHBHO-IIPABOBHX CIIOPiB: aBTOped.
JHC. ... KaHg. topun. Hayk: 12.00.07. Oneca, Hauionanehuii yHiBepcurer, «Onecbka opHandHa
akamemisny. 2015. 22 c¢. URL: http://dspace.onua.edu.ua/bitstream/handle/11300/1980/
%D0%91%D1%96%D0%BB%D1%83%D0%B3%D0%B0%20%D0%A1.%20%D0%Al..pdf?se
quence=1&amp;isAllowed=y.

% [Iluuxap T.I 3actocyBaHHs Mejmiauii B aJMiHICTPATMBHOMY CyJIOYMHCTBI: BiTUH3HAHHI
Ta 3apyOiKHUN JOCBin: aBTOped. muc. ... kKaHa. topua. Hayk: 12.00.07. JIeBiB, HauionamsHuii
yHiBepcurer, «JIbBiBchbka mnomitexuika». 2017. 24 c¢. URL: http:/lp.edu.ua/sites/default/files/
dissertation/2018/8401/aref_shynkar_1.pdf
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alternative conflict resolution, including in the public-legal sphere, is
considered only in separate scientific articles. That is, the main focus in the
study of the legal nature of the dispute settlement institute with the
participation of the judge is to identify its common and distinctive features
with mediation. The opposite vector of research is those that formulate the
vision of the institute for the participation of a judge in resolving a public-
law disputr through the procedural plane (M. M. Chabanenko,
T. M. Lezhnev)®,

Both areas appear to be important for developing a full-fledged system
of alternative ways of resolving public conflicts in modern society and for
selecting among the diversity of existing classical and integrated
instruments in the world the one that would be most effective in Ukraine,
which is the purpose of this study.

Settlement of a dispute involving a judge in the structure of the
administrative process not only destroys established theoretical constructs
(which, indeed, today are of rather conditional value), but also fails to
fulfill its direct purpose. Recall that the intensification of the process of
developing alternative litigation procedures is related to the attempt to
unload the courts, as recorded in Recommendations Rec (2001) 9 of the
Committee of Ministers of the Council of Europe to Member States on
alternatives to litigation between administrative authorities and parties —
private parties in 2001 “a large number of cases and... a steady increase in
the number of cases may weaken the capacity of courts competent in
administrative cases to hear cases within a reasonable time, within the
meaning of Art. 6.1 of the European Convention on Human Rights”®".
In contrast, the number of cases pending before a judge in no way
decreases — the proceedings themselves are differentiated. Talking about
simplifying the activity of a judge after implementing the procedure for
settling a dispute involving a judge in the procedural codes is also
unlikely, on the contrary, it is an additional burden on the judge. First,
almost all judicial professionals have pointed out that mediation is a

% Jliobuenko SI.II. AnbTepHATHBHI CIIOCOOH BUPIIICHHS MPABOBHX CIOPIB: TEOPETHKO-TPABO-
BHH acImekT: aBToped. AuC. ... Kaua. ropui. Hayk: 12.00.01. Xapkis, HauionansHuil opuandHuii
yHiBepcuter imeni SIpocimaBa Mynporo. 2018. 22 c. URL: http://nauka.nlu.edu.ua/download/
diss/Lubchenko/d_Lubchenko.pdf.

¥ YaGanenko M.M., Jlexnesa T.M. IIpaBoBa TpHUpoOna BPEry/TIOBAHHA CIOPY 32 y4acTiO
cyani (B KOHTEKCTI CTPYKTYpH LUBiIicTHYHOrO pouecy). IlopiBHsuibHO-aHaniTHYHE TpaBo. 2018.
Ne 2. C. 135-137. URL: http://pap.in.ua/2_2018/37.pdf.

31 pexomenpauist Rec (2001) 9 Komirery MinictpiB Pagu €Bponu aepxkaBaM-4jeHaM 100
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NpUBaTHUMH ocobamy, yxBaneHa Komirerom Minictpie 5 BepecHs 2001 p. URL:
https://vkksu.gov.ua/userfiles/doc/perelik-dokumentiv/EU_Standarts_book_web-1 .pdf.
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specific area of knowledge that requires special training, which, accordinzg
to the current legislation, is obviously required by all judges in Ukraine®.
Secondly, the ratio between the procedure for settling the dispute with the
participation of a judge and the trial of the case (especially in the written
procedure) through the categories “"simpler — more complicated” is
completely incorrect, since the former will require considerable efforts on
the part of the judge, the number and duration of meetings is not regulated
by law. Thirdly, in the judicial process where the rules of summary
procedure are applicable, speed of decision-making of a final decision that
is taken on the consequences of the dispute settlement procedure is almost
the same. Nowadays the judicial process where the rules of summary
procedure are applicable is the basic form of consideration and resolution
of cases in administrative proceedings. Thus, under summary procedure,
the case is heard within a maximum of 60 days from the date when the
proceeding is started, while the term of the procedure with judge
participation may take up to 120 days (60 days for the preparatory
hearing + 30 extra days in case when it is necessary + 30 days for the
dispute resolution procedure itself) in total. So, we can see that in court
dispute settlement significantly loses before the mediation procedure.

The introduced dispute settlement procedure with a judge role in it
could co-exist with classical mediation, especially regarding to public-
law disputes, since mediation has additional complications and causes
open opposition. The logic is simple: the more options to resolve a
conflict, the better. But, in this case, there are some objections, although
they are not so obvious. There is no doubt that a compromise settlement
of disputes has real advantages and a humanistic implication, but it also
has unattractive "reverse” as this method recognizes the assignment in
one’s rights as a norm. It leads to the opinion that in case of a conflict a
loss of rights is inevitably, even if it is expressed in minor actions.
Consequently, in the exaggerated form, the "consensus society™ risks
becoming a "right of the strong,” which does not hesitate to state
hypertrophied demands and obtain at least part of the expected advantage
as a result of the conciliation procedure.

If in Ukraine there is co-existence of mediation and settlement of the
dispute with the participation of a judge, a private person who is in conflict
with the authority body will get additional psychological stress. Following
the path of least resistance, the private person should turn to a mediator

* Koucrutyuis Ykpainu: mpuiiHata Ha 5 cecii BepxoHoi Pagu Ykpainu 28.06.1996 p.
Odiuiiinuii BeG-nopran Bepxosuoi Paxu Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2%D1%80.
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whose task is to find a critical margin of assignment for the party. But
when the private person is not satisfied, the only way is to take the case to
a court, where the private person will settle the dispute with judge
participation, that means another assignment for the private person.
Provided that the above-stated procedure is unsuccessful, the *"phantom of
reconciliation” will not leave the private individual, because according to
part 5, Art. 194 of the Code of Administrative Proceedings of Ukraine
"when considering the merits of the case the court promotes a
reconciliation of the parties"®. The hypertrophied view of the situation
clearly demonstrates how the compliance of citizens is trained.

The analysis of critical remarks on the procedure of dispute resolution
with the participation of a judge in the publications of Ukrainian scholars
allows us to conclude that the majority of scholars see the following
shortcomings and make the following suggestions:

1) the election of a proper judge to settle the dispute (many scholars are
inclined to the need to empower individual judges, and not the entire
judicial body of the court);

2) the absence of establishment of the main priorities of the dispute
settlement procedure, consolidation of its principles;

3) gaps in the dispute’s interrelation settlement procedure and the
restarted court proceedings (possibility of applying procedural coercion
measures, a violation of the settlement procedure as a basis for appealing a
court decision, that was made based on its consequences, etc.).

We considered these observations to be relevant and useful for
improving the existing dispute settlement procedure with the participation
of an administrative court judge.

In addition, much attention should be paid to such problematic issues
of the above-stated procedure as the use of procedural terminology in its
regulatory framework and the power of a judge, such as to decide whether
to apply the dispute settlement procedure. First of all, it should be noted
that Part 4 of Art. 186 of the Code of Administrative Proceedings of
Ukraine provides that clarification on the subject of evidence in the
category of considered dispute to the parties shall be done by the judge®.
The establishment of the subject is one of the key issues in proving justice.
Traditionally, the subject of proof in a case refers to the circumstances that
must be established by the court. In other words, when determining the

3 Koneke aJIMIHICTPATHBHOTO CyJO4MHCTBA: 3akoH Ykpainu Bix 06.07.2005 p. Ne 2747-1V.
Odiuiiinuii BeG-nopran Bepxosuoi Paxu Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/
2747-15.

* Ibid.
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subject-matter in each specific case, it is necessary to find the answer to
the question: what circumstances (or facts) should be established? At the
same time, the establishment of the circumstances of law violation, which
became the subject of bringing lawsuit to the court, and clarification of
actual rights and obligations of the parties to the dispute — "kill" the very
idea of settling the dispute, because it leads to the approval of one party in
their rightness and destroy any grounds for concessions. The purpose of
this procedure is not to "understand the matter of a case", but to find a
solution acceptable for both parties, which, at the same time, will require
certain concessions from each side, otherwise it loses any meaning.
Therefore, the question arises: why during the dispute settlement
procedure should a judge explain to the parties the subject of the evidence
in their case? In order to reach a compromise, the judge should establish
the person’s requirements (according to the Code of Administrative
Proceedings of Ukraine they are the grounds and subject of the claim and
the grounds of objections), the system of alternative proposals from each
party and form a zone of possible coordination of position®. Thus, the use
of the term “evidence" in a dispute resolution procedure with judge
participation is incorrect and may substantially distort the very idea of this
procedure as an alternative to administrative justice.

Another important direction of improving the dispute settlement
procedure with the participation of the administrative court judge is to
define its boundaries and to understand the transformation of the role and
status of the judge which is unchanged in the initial stages of judicial
proceedings in the administrative court and in the dispute settlement
procedure. The Code of Administrative Proceedings of Ukraine states that
such “written” boundaries are resolutions on conducting the dispute
settlement procedure and on termination of the dispute settlement
procedure, in which the judge decides, respectively, on the suspension and
resumption of judicial proceedings in the case. In this regard, there are
comments about the "priorities” of these procedural documents. Settlement
of a public dispute involving a judge is a derivative procedure that can
exist only in the form of court proceedings. Therefore, the court
proceeding itself is a "primary™” procedure, which have to be reflected in
the relevant court decisions. The primary issues that should be reflected in

® Binyra C.C. JlocynoBe BperyliOBaHHS aIMiHICTPAaTHBHO-IIPABOBHX CIIOPiB: aBTOped.
nuc. ... Kaua. opud. Hayk: 12.00.07. Oneca, Hanionansnuii yHiBepcutet, «Onecbka IOpuandHa
akagemis». 2015. 22 ¢. URL: http://dspace.onua.edu.ua/bitstream/handle/11300/1980/
%D0%91%D1%96%D0%BB%D1%83%D0%B3%D0%B0%20%D0%A1.%20%D0%Al..pdf?se
guence=1&amp;isAllowed=y.
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court decisions (court procedural documents) are the questions
of termination and restarting court proceedings. Only when these questions
are resolved it should be noted in the decision that the dispute settlement
procedure with the participation of a judge should be applicable
or terminated.

An analysis of the content of decisions on the appointment of a dispute
settlement procedure with the participation of a judge shows that the
judges are not fully aware of the transformation of their tasks and thus,
their status. For example, many decisions address the form of meetings
(not just the first ones)®, although the form of the meeting according to
the Code of Administrative Proceedings of Ukraine should be chosen by
the judge as the person conducting the conciliation procedure. In addition,
according to the injunction of the Codex of Administrative Proceedings of
Ukraine, a closed meeting is initiated by a judge. It also raises objections.
Since the judge’s function in the dispute settlement procedure is to direct
the parties to seek a compromise and if the parties wish to discuss the issue
with the judge in the form of a closed meeting, it should not be prohibited.

The last comment on the context of the court decision is about the
possibility to appeal it. In these decisions, the question of the dispute
settlement procedure and the suspension of proceedings is not only
interconnected, but also interdependent. There are no other grounds for the
suspension of proceedings in these decisions.

At the same time, the possibility of appealing the court decision on the
dispute settlement procedure is realised as follows: the court decision
regarding the appointment of the dispute settlement procedure with the
participation of the judge is not subjected to be appealed and comes into
force from the moment of its announcement; a court decision regarding the
suspension of the proceedings may be appealed®. To some extent, this can
be explained by the prescription of Art. 294 of the Code of Administrative
Proceedings of Ukraine, that states that the decision to terminate the
proceedings is classified as an appeal, that is appealed separately from the
court decision. Chapter 4 of the Code of Administrative Proceedings of
Ukraine regulates the issues of dispute settlement with the participation of
a judge, but it does not mention the possibility to appeal administrative
court decision on its appointment. It only allows to appeal a court decision

% €nunuit nepxaBHUIl peecTp cymoBHX pimeb. Odiniiauii Be6-mopran «Cymoa Biaaa».
URL: http://reyestr.court.gov.ua/.

% Kogekc aMiHICTPaTHBHOTO CyJOYHHCTBA: 3aKkoH Ykpainu Bix 06.07.2005 p. Ne 2747-IV.
Odiuiiinuii BeG-nopran Bepxosuoi Paxu Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/
2747-15.
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on termination of despite resolution (in that case appeal is not allowed).
It turns out that appealing the decision in the part of claim suspension
indicates an automatic disagreement to settle a dispute with a judge
participation. Therefore, it is inappropriate to distinguish between these
two issues in the decisions on a dispute settlement procedure with the
participation of a judge. Although according to Art. 184 of the Code of
Administrative Proceedings of Ukraine, the settlement of a dispute with
the participation of a judge is carried out with the consent of the parties,
and also taking into account the need to popularize this procedure, the
possibility of appeal on an appeal basis is impractical ®®.

CONCLUSIONS

The study has found that a public-law dispute expresses a legal conflict
that arises over performing public administration and the realization of
public authority in which the subject of public administration is one of the
parties to a public-law dispute. The dispute can be settled both in trial and
at the pre-trial stage within the framework of administrative proceedings
through mediation and with the participation of a judge of the
administrative court. The administrative process of settling public-law
disputes means the procedure established by law for the activities of
administrative courts to hear and resolve public-law disputes and certain
other claims in cases provided by law.

It was substantiated that a dispute settlement procedure with the
participation of an administrative court judge may not be recognized as an
optimal model of an alternative method of public-law dispute resolution,
but it has the right to exist prior to the introduction of mediation. It is also
a useful tool for the gradual expansion of the idea that the authority body is
a party to a negotiating process. Legal regulation of the procedure for the
settlement of disputes with the participation of an administrative court
judge requires improvement. Some amendments should be made as to the
refusal of using purely procedural terms. It should be supplemented with
special terminology, which emphasizes the differences between this
procedure and the activities of judges related to the administration of
justice (preparing procedural documents related to the procedure for the
settlement of disputes, involving the administrative court judge, the status
and powers of the judge in this procedure).

% Kogekc aMiHICTPaTHBHOTO CyJOYHHCTBA: 3aKkoH Ykpainu Bix 06.07.2005 p. Ne 2747-1V.
Odiuiiinuii BeG-nopran Bepxosuoi Paxu Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/
2747-15.
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SUMMARY

The study is devoted to clarifying the legal nature of the mechanisms of
the settlement of public law disputes, which are implemented within the
framework of administrative justice, through mediation and with the
participation of an administrative court judge. The author stated the low
level of adaptation of the existing system of public-law dispute
resolution in Ukraine to the real needs of the population. Formal setting of
international practices of the application of mediation in the specified field
does not approve them in the sphere of administrative justice, does not
give signs of efficiency and admissibility. It is proved expedient to
recognize the dispute settlement procedures involving administrative
judges a variety of court mediation procedures and subsequently to
separate them from administrative justice.

The purpose of the study is to identify ways to improve the efficiency
of the resolution of public law disputesin Ukraine through the use
of international experience in this process; to outline a unified concept of
reforming the institutional and legal foundations of involving an
administrative court judge as a mediator and offer specific recommenda-
tions for implementing changes to the legal reality of Ukraine. The
main tasks that have determined the substantive components of the study
are the following: establishing the nature and determinative features of
public litigation, the separation of administrative justice as a way of
solving it, identifying mediation as an alternative to judicial consideration
of resolving public law disputes, comparing the model of settlement
administrative proceedings, not only with traditional mediation, but with
modernized understanding of the purpose of the state and justice as part of
its key feature, efficiency at present.

In the current research we used both general philosophical and special
methods of scientific knowledge such as systematic analysis method,
dialectical method, formal-logical method and structural-functional
method, as well as a number of empirical methods. The survey results are
relevant to domestic legislators and entities engaged in protection of rights
and freedoms of an individual and citizen in the field of
public administration on the background of updating management trends
of democratization of administrative processes in Ukraine.
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THE GENESIS OF LOCAL SELF-GOVERNMENT
IN UKRAINE. URGENT ISSUES OF LEGAL SUPPORT
OF LOCAL SELF-GOVERNMENT

Panchyshyn R. I.

INTRODUCTION

The reform of local self-government is ongoing today in Ukraine, its
tasks in accordance with the Concept of the Reform of Local Self-
Government and Territorial Organization of Power in Ukraine approved
by the Order of the Cabinet of Ministers of Ukraine dated April 01, 2014
No. 333! are to form effective local self-government and territorial
organization of power, to create and support an adequate living
environment for citizens, to provide high-quality and accessible public
services, to establish institutions of direct democracy, etc.

To achieve those objectives, in particular, proper legislative support for
the process of reforming local self-government and formation of necessary
organizational conditions are of particular importance. Significant steps
aimed at achieving the goal of legislative support for the process of
reforming local self-government have been implemented, in particular, the
Law of Ukraine “On Voluntary Association of Territorial Communities”?
is adopted, amendments and additions to a number of legislative acts, etc.
are made. Meanwhile, the process of formalization of constitutional and
legal regulation of the process of implementation of local self-government
reform in Ukraine is ongoing.

In order to determine the further prospects for development of
legislation in this field, it is necessary to conduct a study of the current
state of legal support of local self-government reform in Ukraine, to reveal
the shortcomings and gaps of the relevant legislation and to develop
proposals for further improvement of legislation in this field.

L On Approval of the Concept of the Reform of Local Self-Government and Territorial
Organization of Power in Ukraine. Order of the Cabinet of Ministers of Ukraine dated April 01,
2014 No. 333-r. [Electronic resource]. — Access mode: http://zakon3.rada.gov.ua/laws/show/
333-2014-%D1%80. (in Ukrainian)

20n Voluntary Association of Territorial Communities. The Law of Ukraine dated February
05, 2015 No. 157-VIII. [Electronic resource]. — Access mode: http://zakon3.rada.gov.ua/laws/
show/157-19. (in Ukrainian)
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1. The importance of the European legal acts in the field
of regulation of the local self-government for successful
implementation of the constitutional reform in Ukraine

At the current stage of realization of the local self-government reform
in Ukraine, European law is of particular relevance.

Thus, one of the first international instruments in the European
transnational space has become the European Outline Convention on
Transfrontier Co-operation between Territorial Communities or
Authorities®. This Convention imposes on the contracting parties the
obligation to maintain and promote cross-border co-operation between
territorial communities and authority under the jurisdiction of which the
concerned community is and the territorial communities or authorities
being under the jurisdiction of the other contracting parties.

The main purpose of the European Outline Convention on Transfrontier
Cooperation between Territorial Communities or Authorities is, with due
regard to the respective constitutional provisions of each party, to facilitate
the conclusion of agreements and coming to understanding possibly
needed for it.

Another international act is the European Urban Charter which holds
the contracting parties responsible for building a system of governance that
takes account of the new demands of democracy, in particular of its
dimension of city people and urban territory residents participation in
addressing and making decisions on issues of local value®.

The European Urban Charter is aimed, first and foremost, at creating
conditions for equal development of urban territorial communities,
eliminating social stratification within such communities etc.

The Framework Convention for Protection of National Minorities is
equally important for regulation of the status of territorial community at
international level. In particular, the content of the provisions of this
Convention implies that the contracting parties undertake to guarantee to
persons belonging to national minorities the right of equality under the law
and the right to equal protection by the law. In this regard, any
discrimination based on belonging to a national minority is prohibited®.

® European Outline Convention on Transfrontier Cooperation between Territorial Commu-
nities or Authorities. International Document dated May 21, 1980. [Electronic resource]. — Access
mode: http://zakon3.rada.gov.ua/laws/show/995_106.

* European Urban Charter. International Document, 1992. [Electronic resource]. — Access
mode: http://www.slg-coe.org.ua/wp-content/uploads/2015/05/Principle-9.-European-chart.pdf.

® Framework Convention for the Protection of National Minorities. International Document
dated February 01, 1995. [Electronic resource]. — Access mode: http://zakon2.rada.gov.ua/
laws/show/995_055.

68



One of the fundamental international legal acts in the field of
determining the status of a territorial community (united territorial
community) is the European Charter of Local Self-Government which at
the international level has confirmed the status of a territorial community,
with fixation of its right to implement local self-government, and has
determined the basic principles for formation of elected local self-
government bodies and fulfillment of their functions by those.

While exgloring the importance of the European Charter of Local Self-
Government® for the formation and development of a territorial
community (united territorial community) in Ukraine, it is worth noting
that in the European Community this document has played a decisive role
in promoting the democratic foundations of realization of local self-
government.

In particular, foreign scientists note that the following axiological
principles have been embodied in the European Charter of Local Self-
Government: the local authorities are one of the main pillars of any
democratic regime; presence of local authorities with real responsibilities
ensures more effective realization of public government, public
authorities are brought closer to citizens; safeguarding and strengthening
of local self-government in different European countries is an important
contribution to building a democratic Europe with dominating principles
of democracy and decentralization of power; existence of local authority
is recognized, its democratic embodiment are the elected representative
decision-making bodies having a high degree of autonomy as to their
responsibilities, the ways and means by which the responsibilities are
fulfilled, and Qrovided with the resources necessary to fulfill those
responsibilities’.

Ukraine has ratified the European Charter of Local Self-Government in
19978, without any provisions and reservations, thus having become a full
member of this international instrument.

In 2009, the Additional Protocol to the European Charter of Local Self-
Government on the Right to Participate in the Affairs of a Local Self-

® European Charter of Local Self-Government. International Document dated October 15,
1985. [Electronic resource]. — Access mode: http://zakon5.rada.gov.ua/laws/show/994_036.

" Himsworth C. Treaty-Making For Standards Of Local Government: The European Charter
of Local Self-Government and its Possible Application Beyond Europe / University of Edinburgh
School of Law Working. 2011. Ne 2011/24. 17 p. P. 4.

® On Ratification of the European Charter of Local Self-Government. Law of Ukraine dated
July 15, 1997 No. 452/97-VR. [Electronic resource]. — Access mode: http://zakon3.rada.gov.ua/
laws/show/452/97-%D0%B2%D1%80. (in Ukrainian).
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Government Authority was adopted®, this was ratified by Ukraine as late
as 2014'. The Additional Protocol obliges the participants of the
European Charter of Local Self-Government to ensure that national
legislation has to make provisions for means promoting realization of the
rights of local self-government bodies.

In this context, it is likely that such means as the right of voters to
recall an elected local self-government person, or to early terminate his/her
authorities.

Considering the fundamental importance of the European Charter of
Local Self-Government for the development of local democracy in
European countries, the Council of Europe periodically monitors the
implementation of the Charter norms in the national legislation of the
contracting States and provides recommendations on the further
implementation of the relevant provisions of the Charter.

In such a way, on the basis of monitoring of the European countries
adherence to the European Charter of Local Self-Government, it is pointed
out that the adoption of the Charter and its ratification in many countries
have led to reformation of local self-government accompanied by updating
legislation in the sphere of local democracy. For some countries, the
Charter and its principles have served as the basis for building a new
system of local self-government. Along with that, the results of monitoring
show that local self-government in many Member States remains unstable,
in particular due to a lack of efficient legislative framework and slow
reformation of administrative practice®’.

Thus, most European countries have encountered some difficulties in
implementing the principles of the European Charter of Local Self-
Government, in particular with regard to reforming their own local self-
government system and bringing national legislation in line with European
standards. Therefore, it is not surprising that similar problems are also
present in our State in the process of implementing the reform for
decentralization of power.

® Additional Protocol to the European Charter of Local Self-Government on the Right to
Participate in the Affairs of a Local Self-Government Authority. International Document dated
November 16, 2009. [Electronic resource]. — Access mode: http://zakon5.rada.gov.ua/laws/show/
994 _b49/paran2#n2.

0On Ratification of the Additional Protocol to the European Charter of Local Self-
Government on the Right to Participate in the Affairs of a Local Self-Government Authority. The
Law of Ukraine dated September 02, 2014 No. 1664-VII. [Electronic resource]. — Access mode:
http://zakon5.rada.gov.ua/laws/show/1664-18. (in Ukrainian)

™ Kirchmair L. International Law and Public Administration: The European Charter of Local
Self-Government / European treaty series. 2015. No. 122. P. 124-135.
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In order to facilitate the further implementation of local self-
government reform and to ensure the implementation of the European
standards of local democracy, the Parliamentary Assembly of the Council
of Europe is developing recommendations, in particular, in 2005, the
Resolution No. 1466 (2005) “On Fulfillment of Duties and Obligations by
Ukraine” is adopted, with one of the clauses pointing on continuation of
the reform of local self-government to implement the provisions of the
European Charter of Local Self-Government?,

Another important document was adopted by the Council of Europe
in 2005 — the Recommendation No. R (2005) to Member States on the prac-
tice of border and inter-territorial cooperation of territorial communities™.

2. The current state of legal regulation of the process
of reforming local self-government in Ukraine

The fundamental European principles of local democracy have been
embodied in the constitutional legislation of Ukraine.

Thus, the Constitution of Ukraine enshrines the right of the territorial
community to realize local self-administration; the principles of formation
and types of representative bodies of local self-government are
determined; the principles of interaction between the local self-government
bodies and public authorities, including local executive bodies, etc.
In addition, at the level of the Constitution of Ukraine, the guaranteed right
of the territorial community to independently manage communal property
resources™ is fixed.

In characterizing the constitutional foundations of ensuring the process
of implementation of the local self-government reform it should be noted
that in most European countries local self-administration is guaranteed
at the constitutional level.

Some scientists at comparing the constitutions of the most countries in
the world point out that the basic provisions enshrined in those relate to the
functioning of local self-government, namely: the basic principles of the

20n Fulfillment of Duties and Obligations by Ukraine. Resolution 1466 (2005) of the
Parliamentary Assembly of the Council of Europe dated October 5, 2005. [Electronic resource]. —
Access mode: http://zakon3.rada.gov.ua/laws/show/994_611.

¥ 0On Good Practices in and Reducing Obstacles to Transfrontier and Interterritorial
Cooperation between Territorial Communities or Authorities. Recommendation No. R (2005) 2 of
the Committee of Ministers of the Council of Europe to Member States dated January 19, 2005.
[Electronic resource]. — Access mode: http://zakon3.rada.gov.ua/laws/show/994_667.

 Constitution of Ukraine. The Law of Ukraine of 28.06.1996 No. 254k/96-VR. [Electronic
resource]. — Access mode: http://zakon3.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%
D1%80. (in Ukrainian)
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organization of local self-government; principles of administrative-territorial
division; organizational forms of realization of local self-administration,
fundamentals of its competence, internal structure; the role and the place of
local authorities in the political system of society; administrative
supervision; guarantees for the local self-government (constitutional,
judicial, legislative, financial etc.)™.

The constitutional principles of the local self-government are specified
and detailed in a number of laws and by-laws.

So, the legal basis for the status of a united territorial community is

provided by the laws of Ukraine “On Local Self-Government in Ukraine™®,

“On Service in Local Self-Government Bodies™®’, “On Public Self-
Organization Bodies™*®, “On Cooperation of Territorial Communities”™,
“On Voluntary Association of Territorial Communities™, “On Principles
of State Regional Policy”?°, “On Local Elections”%, and so forth.

First of all, it should be emphasized that the legislation of Ukraine in
the field under investigation has been substantially updated in connection
with the implementation of the decentralization of power reform by
adopting new or making amendments to existing laws.

So, in 2015, the Law of Ukraine “On Principles of State Regional
Policy” was adopted, this defined the basic principles of formation and
implementation of the State regional policy. The State regional policy in
this Law is defined as a system of goals, measures, means and co-
ordinated actions of central and local executive bodies, local self-
government bodies and officials of those to ensure high quality of life of
people through the whole territory of Ukraine, with account of natural,

%5 petryshyna M.O., Petryshyn O.O. International legal standards in the field of local self-
government. Kh.: Pravo, 2016. 44 p. P. 18. (in Ukrainian)

% 0n Local Self-Government in Ukraine. The Law of Ukraine dated May 21, 1997 No.
280/97. [Electronic resource]. — Access mode: http://zakon3.rada.gov.ua/laws/show/280/97-
%D0%B2%D1%80. (in Ukrainian)

" On Service in Local Self-Government Bodies. The Law of Ukraine dated June 07, 2001
No. 2493-111. [Electronic resource]. — Access mode: http://zakon5.rada.gov.ua/laws/show/2493-
14. (in Ukrainian)

8 On Public Self-Organization Bodies. The Law of Ukraine dated July 11, 2001 No. 2625-11I.
[Electronic resource]. — Access mode: http://zakon2.rada.gov.ua/laws/show/2625-14. (in Ukrainian)

On Cooperation of Territorial Communities. The Law of Ukraine dated June 17, 2014
No. 1508-VII. [Electronic resource]. — Access mode: http://zakon3.rada.gov.ua/laws/show/
1508-18. (in Ukrainian)

2 0On the Principles of State Regional Policy. The Law of Ukraine dated February 05, 2015
No. 156-VIII. [Electronic resource]. — Access mode: http://zakon3.rada.gov.ua/laws/show/156-19.
(in Ukrainian)

20n Local Elections. The Law of Ukraine dated July 14, 2015 No. 595-VIII. [Electronic
resource]. — Access mode: http://zakon5.rada.gov.ua/laws/show/595-19. (in Ukrainian)
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historical, environmental, economic, geographical, demograghic and other
peculiarities of the regions, their ethnic and cultural identity?.

Adoption of this law is of large regulatory and strategic importance for
harmonization of the legal relationships that are formed in the field of
formation and implementation of regional policy, in particular, this Law
identifies the sources of funding for the measures aimed at the
implementation of the regional policy, the entities responsible for this
direction of the State policy, monitoring of the state of implementation of
regional policy is introduced.

The key laws that have determined the status of a united territorial
community in Ukraine are the laws “On Local Self-Government in
Ukraine”, *“On Voluntary Association of Territorial Communities”,
“On Local Elections”.

So, the Law of Ukraine “On Local Self-Government in Ukraine™*® has
been adopted as far back as 1997, however, since then it has been amended
and supplemented, with amendments mainly aimed at empowering the
territorial community and its representative bodies. In particular, the
powers of local self-government bodies are supplemented by the ones as
the right to: reorganization or liquidation of educational establishments of
communal ownership that is carried out by decision of the local council?,
formation and maintenance of the register of territorial community
in accordance with the law®®, exercising the powers in the area of use of
urban passenger transport®*, etc.

In Art. 6 of the Law of Ukraine “On Local Self-Government in
Ukraine™®, the guaranteed right of territorial communities to voluntarily
unite in one rural, settlement, urban territorial community, to form joint
bodies of local self-government and to elect respectively a village,
settlement, city head is captured. The law also gives the territorial
community the right to leave the association.

The procedure for association of a territorial community and for
withdrawal from the association is determined by the Law of Ukraine
“On Voluntary Association of Territorial Communities™. This Law also

2 0n Amendments and Declaring Lapsed Some Legislative Acts of Ukraine. The Law of
Ukraine dated December 28, 2014 No. 76-VIII. [Electronic resource]. — Access mode:
http://zakon2.rada.gov.ua/laws/show/76-19/paran130#n130. (in Ukrainian)

2 0n Amendments to Some Legislative Acts of Ukraine on Extending the Authorities
of Local Self-Government Bodies and Optimizing the Provision of Administrative Services. The
Law of Ukraine dated December 10, 2015 No. 888-VIII. [Electronic resource]. — Access mode:
http://zakon2.rada.gov.ua/laws/show/888-19/parand4#n44. (in Ukrainian)

2 0On Amendments to Some Legislative Acts of Ukraine on the Implementation of the
Automated System of Accounting for Fare Payment in Urban Passenger Transport. The Law of
Ukraine dated January 17, 2017 No. 1812-
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regulates the principles, terms for association of territorial community;
determines the directions and means of State support of a viable united
territorial community, etc.

Formation of joint bodies of local self-government by a united
territorial community is carried out in accordance with the procedure
prescribed by the Law of Ukraine “On Local Elections™?".

The electoral legislation, in particular the one regulating the procedure
for organizing and holding elections in the united territorial communities,
is represented by numerous normative and legal acts the adoption of which
has been often accompanied by inconsistency caused by lack of a unified
conceptual vision by the legislator of how the process of holding elections
in united territorial communities should be organized.

Thus, of large importance for forming a new local self-government
system is the Law of Ukraine “On Local Elections™, with enactment of
which the Law of Ukraine “On election of deputies of the Verkhovna Rada
of the Autonomous Republic of Crimea, local councils and village,
settlement, city mayors”? has become void. The new Law has introduced
some significant innovations, in particular regarding the differentiation of
the way of organizing and holding elections depending on the size of
population of the respective territorial (united territorial) community, as
well as the requirements for lists of political parties, etc.

Along with that, some scientists soundly point out that introduction into
the practice of formation of local self-government bodies in Ukraine of a
proportional electoral system does not completely meet the needs of
territorial communities — residents of villages, towns and cities. Their
interests will not always be properly represented and protected in district
and regional councils. While the importance of local elections is
determined, first of all, by identification of social, economic and other
problems, interests, needs of citizens in a certain administrative-territorial
unit and by development of preconditions to resolve those by the local
self-government bodies?.

% 0On election of deputies of the Verkhovna Rada of the Autonomous Republic of Crimea, local
councils and village, settlement, city mayors. The Law of Ukraine dated July 10, 2010 No 2487-VI.
[Electronic resource]. — Access mode: http://zakon3.rada.gov.ua/laws/show/2487-17. (in Ukrainian)

% Martseliak O.V. Electoral system in Ukraine: search for the optimal model // Bulletin of the
Kharkiv National University of Internal Affairs. — 2007. — No. 37. — P. 83-84. (in Ukrainian)
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3. Some problems of legal regulation of the process of reforming

local self-government and ways for resolving those

At determining the state of constitutional and legal support for the
implementation of local self-government reform it should be noted that the
process of forming united territorial communities and reorganization
of local self-government bodies is the subject of numerous scientific
discussions today.

So, V.V. Tolkovanov soundly points out that the reform of local self-
government is impossible without qualitative changes in the legal field,
modernization of current legislation in force. The scientist believes that as
a matter of priority Constitution of Ukraine should be amended, in
particular in regard to formation of executive bodies of regional and
district councils and to division of powers between those; new version of
laws on local self-government, service in local self-government bodies, on
local State administrations is developed and adopted, other legislative and
regulatory legal acts on introduction of the mechanism of direct people
power, improvement of legal regulation of procedures of holding general
meetings of citizens at their place of residence and establishment of
additional guarantees for activity of public self-organization bodies etc?’..

L.A. Belukha believes that in order to increase the effectiveness of local
self-government reform it is necessary to ensure: reviewing and formulating
a prospective schedule for integration of territorial communities with
maximum account of geographical, cultural, ethnic and other specificities
of communities; information and clarification support for the process of
integration of territorial communities; conducting training seminars for local
self-government officials and the public on various aspects of the reform?.

Electoral law has a significant impact on the process of reforming local
self-government in Ukraine, since its shortcomings substantially affect the
process of calling and holding the first elections in the united territorial
communities.

In particular, the lack of political will of the Central Election
Commission, the untimely receipt of requests from State administrations and
proper methodological support of territorial election commissions by the

" Tolkovanov V.V. Priorities and approaches to modernization of local self-government at
the present stage: domestic and foreign experience // The theory and practice of public
administration and local self-government. — 2017. — No. 1. — P. 6 — 7. [Electronic resource]. —
Access mode: http://el-zbirn-du.at.ua/2017_1/28.pdf. (in Ukrainian)

% Belukha L.A. The concept of territorial community and capable territorial community /
Theory and practice of public administration. — 2017. — No. 1(56). — P. 5. [Electronic resource]. —
Access mode: http://www.kbuapa.kharkov.ua/e-book/tpdu/2017-1/doc/3/02.pdf. (in Ukrainian)
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central one are a major problem in calling and holding elections in united
territorial communities.

According to Part 8 of Art. 7 of the Law of Ukraine “On Voluntary
Association of Territorial Communities”, the first elections of deputies of
rural, settlement, city councils of united territorial communities and
respective rural, settlement, city heads are scheduled by the Central
Election Commission at respective appeals of the Council of Ministers of
the Autonomous Republic of Crimea, regional State administrations on
calling the first local elections in accordance with the procedure prescribed
by law?.

At that, in some united communities a situation of untimely receipt of
requests for the first local elections from regional State administrations has
taken place. For example, in 2016 such requests on elections were not
received in 300 united territorial communities, and as a result the Central
Election Commission did not call the elections in such communities.

Along with that, as it isindicated in the official response of the Ministry
of Regional Development, Construction and Housing and Communal
Services of Ukraine to the Central Election Commission, absence of
decisions of the Commission on calling the first elections in the united
territorial communities, in particular the ones formed around the cities of
regional significance, adversely affects the further initiation of association
and, accordingly, use of the State budget funds for holding the first local
elections there”. The Ministry's report also states that the Central Election
Commission, without any reason, has independently determined that it
schedules the elections in the communities only twice a year — in April and
October, and, as an exception, in December as well® (P. 2).

At that, the Resolution of the Central Election Commission "On
Procedure for calling the First Elections of Deputies of Rural, Settlement,
City Councils of United Territorial Communities and the respective Rural,
Settlement, City Mayors” defines an exhaustive list of grounds on which
the commission may decide to refuse holding such elections.

In addition to the problematic aspects discussed above, the issues of
establishing boundaries of electoral constituencies in accordance with the
requirements of current legislation remain unresolved. So, the Committee
of Voters of Ukraine on this issue has noted that under current conditions

 Stop the practice of finding reasons and take legal opportunities — Minregion to the CEC:
Decentralization. — 2017. — [Electronic resource]. — Access mode: http://decentralization.gov.ua/
news/7380. (in Ukrainian)

® First Elections in United Communities. An Analytical Report. Committee of Voters
of Ukraine. Kyiv. — 2017. — 45 p. — P. 2. (in Ukrainian)
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it is practically impossible to ensure simultaneous keeping to the norms of
the Law of Ukraine “On Local Elections” regarding compliance with
administrative boundaries and equality of voters in districts because of the
electoral systems used at the local elections and the imperfection of
administrative-territorial structure of Ukraine® (P. 2).

The problematic issues discussed above that arise at organizing and
holding elections in a united territorial community are mainly caused by
imperfection of national legislation in this area.

Following the first local elections in 2015 in the United Territorial
Communities it was found out that the current legislation had a number of
gaps and shortcomings that in practice give rise to particular problems.
Therefore, in order to close those gaps, the Verkhovna Rada of Ukraine
within the period of the years 2016-2018 has developed and adopted some
draft laws amending the electoral legislation of Ukraine.

According to some scientists, adoption by the Verkhovna Rada of
Ukraine of draft laws with register numbers No. 4772 and No. 5520 (laws
currently in force) was of particular importance for implementation of the
decentralization reform, and this significantly influenced the tactics of
reforming the administrative and territorial system as a component of the
reform of local self-government and territorial organization of power™".

So, the Law of Ukraine “On Amendments to Some Legislative Acts of
Ukraine (on voluntary association of territorial communities)” (the draft
law had the register number No. 4772)%, was adopted on February 9, 2017
and signed by the President of Ukraine on March 17, 2017.

This law introduces amendment and additions to the laws of Ukraine
“On Voluntary Association of Territorial Communities” and “On Local
Elections” in the part related to the accession of territorial communities to
an already united community. In particular, due to adoption of this Law the
problem of ensuring the participation of the members of the affiliated
territorial community in formation of representative bodies of local self-
government has been partially resolved by introducing additional elections
in the united territorial communities.

It is stipulated that the by-elections are to be called not later than in
70 days before the day of elections, and the election process shall be started
in 50 days before the day of the by-elections. The total composition of the

* Decentralization — 2017. The reform will go on. — 2017. — [Electronic resource]. — Access
mode: https://sorada.gov.ua/actual/18489-detsentralizatsija-2017-reforma-bude-prodovzhuvatys.html.
(in Ukrainian)

%2 On Amendments to Some Legislative Acts of Ukraine (on Voluntary Association of Territorial
Communities). The Law of Ukraine dated June 03, 2016. No. 4772. [Electronic resource]. — Access
mode: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=59314. (in Ukrainian)
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local council is at that increased beyond the determined by the part three of
this article due to holding additional elections to the village, settlement, city
council additionally by the number of newly formed single-mandate
constituencies that is defined as the ratio of voters of territorial communities
that have joined, to the number of voters of territorial community they have
joined to, multiplied by the general composition of the council determined
by the part three of this article, though not less than the number of territorial
communities that have joined up™.

Along with that, the draft law does not solve the problem of ensuring
the participation of members of the territorial community that has joined
up in formation in the united territorial community of the chief, of village,
settlement, city mayor, if they have already been elected, and accordingly
the procedure for termination of powers of the heads of the territorial
community that has decided to join.

The Law of Ukraine “On Amendments to Some Legislative Acts of
Ukraine on the Features of Voluntary Association of Territorial
Communities Located in the Territories of Adjacent Areas®*, was adopted
on March 14, 2017 and returned with the signature of the President of
Ukraine on April 3, 2017. This Law is aimed at partially solving the
problem of determining the boundaries of constituencies at organizing and
holding the first elections in a united territorial community.

The most debatable is the Law of Ukraine “On Amendments to the
Law of Ukraine “On Voluntary Association of Territorial Communities”
as to voluntary accession of territorial communities of villages, settlements
to territorial communities of cities of regional significance”** adopted on
April 3, 2018 and signed by the President of Ukraine on May 4, 2018. In
accordance with this Law, it is proposed to declare as viable united
territorial communities for the cases provided for in the Articles 8'-8% of
the Law the territorial communities of cities Republic significance of the
Autonomous Republic of Crimea, of regional significance. In other words,
the drafters of the Law propose to automatically equate the territorial

% 0On Amendments to Some Legislative Acts of Ukraine on the Features of Voluntary
Association of Territorial Communities Located in the Territories of Adjacent Areas. The Law of
Ukraine dated December 09, 2016 No. 5520. [Electronic resource]. — Access mode:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=60681. (in Ukrainian)

% On Amendments to the Law of Ukraine "On Voluntary Association of Territorial Commu-
nities" on the voluntary accession of territorial communities of villages, settlements to territorial
communities of cities of regional significance. The Law of Ukraine dated April 03, 2018
No. 2379-VIIIl. [Electronic resource]. — Access mode: http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=61814. (in Ukrainian)
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communities of the cities of regional and republican significance to viable
united territorial communities.

Along with that, the Opinion of the Scientific and Expert Administration
Head Office to the draft of this Law clearly indicates its inconsistency with
the basic constitutional principles of territorial organization and local self-
government, that is, in fact, it focused on the unconstitutionality of
the provisions of this Law™.

It should be noted that the provisions of the Law of Ukraine “On
Amendments to the Law of Ukraine “On Voluntary Association of
Territorial Communities” as to voluntary accession of territorial commu-
nities of villages, settlements to territorial communities of cities of regional
significance” make evidence of the following:

1) since one of the principles of association of territorial communities
is the principle of voluntariness, adoption of this Law leads to violation of
this principle. In support of this conclusion, it should be noted that the
territorial communities of cities of regional and republican significance,
are usually large and respectively vitally capable and do not need to go
into association, therefore, the way chosen in this Law to “encourage”
such communities to association with small villages and settlements will
violate the principle of voluntariness;

2) the mechanism of association of territorial communities introduced
in the Law is such that it does not meet the constitutional norms, since the
system of united territorial communities and their bodies is to be built
according to the system of administrative and territorial organization that
should include the villages (several villages), settlements, cities, districts
and regions that are to be administrated by the respective local self-
government bodies and the local executive authorities;

3) the legislator has empowered the Cabinet of Ministers of Ukraine to
act on behalf of the State in the process of declaring the united territorial
communities viable and to make respective administrative decisions on the
normative fixation of such declaration in the form of a by-law, though in
the Law under consideration such powers are transferred to the Verkhovna
Rada of Ukraine, and this is in contradiction with the constitutional
principle of distribution of powers.

% Opinion of the Head Scientific and Expert Office on the Draft Law «On Amendments to the
Law of Ukraine “On Voluntary Association of Territorial Communities” on the voluntary accession
of territorial communities of villages, settlements to territorial communities of cities of regional
significance» dated June 06, 2017. [Electronic resource]. — Access mode: http://wl.cl.rada.gov.ua/
pls/zweb2/webproc4_1?pf3511=61814. (in Ukrainian)
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Therefore, the Law of Ukraine “On Amendments to the Law of Ukraine
“On Voluntary Association of Territorial Communities” as to voluntary
accession of territorial communities of villages, settlements to territorial
communities of cities of regional significance” is to be be declared
unconstitutional on the grounds stated above.

In view of the aforementioned, an appeal is directed to the Constitutional
Court of Ukraine under Articles 8 and 55 of the Constitution of Ukraine
regarding the unconstitutionality of the Draft Law on Amendments to the
Law of Ukraine “On Voluntary Association of Territorial Communities” as
to voluntary accession of territorial communities of villages, settlements to
territorial communities of cities of regional significance” as of May 18, 2017
under input number No. 6466, adopted and approved on April 03, 2018 in
violation of the Law of Ukraine “On voluntary association of territorial
communities”, Articles 24, 71, 141 of the Constitution of Ukraine, the Law
of Ukraine “On Local Elections”, the requirements of the Art. 90 of the Law
of Ukraine “On Regulations of the VVerkhovna Rada of Ukraine”.

CONCLUSIONS

Thus, as a result of the study, we can draw the following conclusions.

1. The last phase of the reform of local self-government has begun
within the framework of the constitutional reform of decentralization of
power in 2015 and is still ongoing. The procedure for association of
territorial community and for formation of local self-government bodies of
the united territorial community is finally settled during this period. Thus,
the State, in an effort to strengthen the financial and institutional viability
of territorial community, has significantly expanded the powers of the
united territorial communities at the local level. However, for the final
legislative formulation of the results of the reform it is necessary to make
respective amendments to the Constitution of Ukraine, to develop specific
institutional and organizational measures.

2. The actual problems of implementation of the local self-government
reform are: 1) some procedures and stages of implementation of the reform
(the procedure for holding local referendums, clear timing of scheduling the
first, intermediate local elections, etc.) are not regulated; 2) lack of proper
organizational conditions for further implementation of the reform (no
register of agreements on cooperation of territorial communities is created);
3) the disproportionality of the allocated funds and the financial burden laid
upon the territorial communities to maintain territories, and so on.

2. In order to further improve the legislation in the field of regulation of
association of territorial communities it is necessary: 1) to enshrine in the
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Laws of Ukraine “On Voluntary Association of Territorial Communities”
and “On local elections” that in a territorial community having joined an
associated community the powers of the chief and, accordingly, the
village, settlement, city mayor shall be terminated from the instant of
holding additional elections in such a community to the respective local
council and the beginning of the powers of its newly elected members;
2) To declare unconstitutional the Law of Ukraine “On Amendments to the
Law of Ukraine “On Voluntary Association of Territorial Communities”
as to voluntary accession of territorial communities of villages, settlements
to territorial communities of cities of regional significance”; 3) to adopt
the Law of Ukraine “On Local Initiatives” that is to make it possible to
unify the procedure of submission of proposals for association by the
members of territorial community under the procedure of local initiative.

SUMMARY

The monograph analyzes the current state of legal regulation of
implementation of the local self-government reform. The author reviews
the European legislation and sets out its importance for the implementation
of the local self-government reform in Ukraine. Particular attention is
given to the study of electoral law. In the context of the problem of the
ordering and holding the first and additional elections in the united
territorial communities, as a prerequisite for successful implementation of
the local self-government reform, proposals for improvement of the law on
local elections are developed. On the basis of the analysis of constitutional
legislation in this field carried out, a number of gaps and shortcomings
were identified. In particular, it is concluded that some legislative acts that
fix the recognition of the capacity of some territorial communities are
unconstitutional. Proposals for further development of legislation in the
field of regulation of implementation of the local self-government reform
in Ukraine are substantiated.
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CONCEPT AND BASIC FEATURES OF THE ADMINISTRATIVE
ACTIVITIY OF THE REVENUE AND DUTYAUTHORITIES
EXECUTING CUSTOMS AFFAIRS

Pryimachenko D. V.

INTRODUCTION

Development of Ukraine as a social, legal state is directly related to
increasing of public administration effectiveness, which is aimed at
ensuring the sustainable development of society, timely identification,
prevention and neutralization of real and potential threats to national
interests in all areas of public life without exception.Ensuring an adequate
level of national security of the state that meets the requirements of the
present is one of the most important functions of the state. Public
administration bodies are involved in the implementation of this
function.Important role in ensuring national security belongs to the
revenue and duties authorities, whose tasks and functions are aimed at
protecting the national interests and rights of citizens and economic
entities in the field of customs law regulation.

An analysis of the legal nature and content of the activity of the
revenue and dutiesauthorities executing customs affairs should be carried
out with taking into account the fact that this state organization was
created in March 2013 as a result of reorganization of the State Customs
Service of Ukraine and the resumption of its activity in 2018*. Currently,
these authoritiesarean integral part of the structure of the State Customs
Service of Ukraine (hereinafter referred to as the SFS of Ukraine)?.

' Pro Ministerstvo dokhodiv i zboriv: Ukaz Prezydenta Ukrainy vid 18.03.2013 r.
Ne 141/2013 Ofitsiinyi visnyk Ukrainy. 2013. Ne22. St. 739. (In Ukrainian); Pro utvorennia
Derzhavnoi fiskalnoi sluzhby Ukrainy: Postanova Kabinetu Ministriv Ukrainy vid 21 travnia
2014 r. Ne 160. Ofitsiinyi visnyk Ukrainy. 2014. Ne 46. St. 1213. (In Ukrainian).

2 Pro utvorennia Derzhavnoi fiskalnoi sluzhby Ukrainy: Postanova Kabinetu Ministriv
Ukrainyvid 21 travnia 2014 r. Ne 160 Ofitsiinyi visnyk Ukrainy. 2014. Ne 46. St. 1213. (In
Ukrainian); Pro utvorennia derzhavnoi podatkovoi sluzhby Ukrainy ta Derzhavnoimytnoi sluzhby
Ukrainy: Postanova Kabinetu Ministriv Ukrainy vid 18 hrudnia 2018 r. Ne 1200. Ofitsiinyi visnyk
Ukrainy. 2019. Ne 7. St. 208. (In Ukrainian). According to the current customs legislation (clauses
34-1, part 1, article 4 of the Customs Code of Ukraine), the bodies of revenue and duties are: the
State Customs Service of Ukraine is the central executive body that provides for the formation and
implementation of state tax and customs policy and its territorial divisions: customs and customs
posts. Before the reorganization of the SFS of Ukraine in 2013, these authorities were called
customs authorities.)
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In the process of carrying out their tasks and functions, the revenue and
duties authorities actively use various in nature, forms and methods means
and approaches of influence on public relations in order to regulate it.
Among this set of means, we can single out, as they are defined in the
legal literature, administrative legal means.The practical implementation
of administrative remedies is carried out within the framework of activity,
which has been called administrative in the legal literature®.

Of course, the fulfillment by the revenue and duties authorities of their
functions involves the implementation, in addition to administrative, also
other types of activity, for example, criminal procedural or financial and
economic.However, in terms of volume and variety of carried out tasks,
administrative activity occupies one of the most important places in the
functioning of the revenue and duties authorities.Administrative activity is
a type of state-governmental activity of executive bodies and covers a
wide range of public relations, which are formed both within the system of
the revenue and duties authorities, and beyond.

1. Administrative activity: problems of definition

and regulatory fixing
Researching of the administrative activity concept and determining its
features causes some difficulties, since the term «administrative activity»
is not used in the current legislation, and in modern scientific literature is
used in several different meanings, but is mostly identified with the term
«public administration».*In addition, the complexity of the study of this
legal phenomenon is caused by the dynamic formation and development
of the object and subject of the administrative activity, increasing the
number of public administration bodies that carry it out. The definition
"administrative activity" itself is not new to the science of administrative
law. In scientific circulation this term was introduced by the Soviet
administrative law researcher I.1. Yevtykhiyev, who defined administrative
activity as the activity of executive and administrative bodies in the form

of issuing acts of management and enforcement®.
In order to clarify the essence of the concept of administrative
activity, it is necessary to analyze the most common definitions in the

® Pryimachenko D.V. Administratyvna diialnist mytnykhorhaniv: problemy teorii ta praktyky:
Monohrafiia. Dnipropetrovsk: AMSU, 2007. 290 s. S. 9. (In Ukrainian).

4 Petrov H.Y. Pooshchrenye v hosudarstvennom upravlenyy. Yaroslavl: Yzd-vo Yaroslavskoho
un-ta, 1983. 219 s. S. 89. (In Russian).

® Pryimachenko D.V. Administratyvna diialnist mytnykhorhaniv: problemy teorii ta praktyky:
Monohrafiia. Dnipropetrovsk: AMSU, 2007. 290 s. S. 174. (InUkrainian).
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administrative and legal literature. Thus, L.V. Koval means issuing of
normative and individual acts under administrative activity®. However, the
proposed definition, first, does not allow to determine the sphere of public
activity in which it can be implemented and the entities authorized to carry
out such activity, and secondly, it is related only to the issuance of legal
acts that leaves outside such forms of activity as, for example, legal actions
or organizational arrangements.

Some authors associate the existence of administrative activity with its
normative fixing with the help of norms of administrative law’ or with the
use of administrative and legal means by which it is carried out®. Existence
of such a position can be explained by the influence of the continental
system of administrative law, mainly France. For example, one of the
most respected administrative law researchers, G. Vedel, argues that admi-
nistrative activity (in other words, management) is a set of actions of
the state and other public legal entities (departments, local collectives,
communes) and public administrations that are not dependent on other
than administrative regime owing to its special condition.However, talking
about administrative regime, he is referring to the common law regime that
regulates the activity of the state and public legal entities®. In other words,
administrative activity is the activity of the state (state bodies) and other
public legal entities regulated by the rules of general (administrative) law.
This position is, in fact, correct, but it does not disclose the nature and
content of this activity.

Some researchers define administrative activity as the activity of public
authorities aimed at ensuring the protection of rights, public order and
public safety, detection, termination and prevention of offenses?.

In this case, administrative activity is reduced to its understanding as a
law enforcement activity carried out by various executive bodies. In the
Soviet era scientists’ studies, who investigated theoretical problems of
public administration, there are positions on the identity of the concepts of
public administration as an organizational executive and administrative

® Koval L.V. Administratyvne pravo Ukrainy: Kurslektsii. K.: Osnovy, 1998. 208 s. S. 116.
(In Ukrainian).

" Administratyvna diialnist OVS. Zahalnachastyna: Pidruchnyk / Za zah. red. I.P. Holosnichenka,
Ya.lu. Kondratieva. K.: UAVS, 1995. 177 s. S. 6. (In Ukrainian).

8 Administratyvna diialnist: Navchalnyi posibnyk / Zazah. red. dotsenta O.l. Ostapenka. Lviv:
LIVS, 2002. 252 s. S. 5.(In Ukrainian).

®Vedelzh. Admynystratyvnoe pravo Frantsyy. M.: Prohress, 1973. 512 s. S. 50-54.
(In Russian).

10 Zarosylo V.0. Porivnialnyi analiz administratyvnoi diialnosti militsii Ukrainy ta politsii
zarubizhnykhkrain (Velykobrytanii, SShA, KanadytaFrantsii): Dys... k. yu. n. / 12.00.07. K.
Natsion. akademiiavnutr. sprav, 2002. 250 s. S. 13.(In Ukrainian).
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activity of state bodies and administrative activity™*. Such views occur in
Western European administrative and legal science. Thus, in German
administrative law, administrative activity is defined as planned human
activity aimed at achieving certain social goals'?. And well-known
specialist in management problems I. Chepel defines administrative
activity as the process of achieving national goals through the activity of
public administrations™.

Among Russian scholars, there is now a position according to which
administrative activity is public administration in a narrow sense, that is, the
activity of executive bodies, executive-administrative bodies of the state in
the exercise of executive power at its various levels®. Such an under-
standing of administrative activity takes into account only its managerial
nature, and therefore not fully, and what is more, does not accurately reflect
the purpose of this type of activity. It is indisputable that in the course of
administrative activity, in addition to the powers of administrative content,
other powers of the executive authoritiesarealso exercised, such as such as
administrative services, taxes or other mandatory fees, enforcement
measures, including administrative penalties for offenders, etc.

The analysis of various literary sources shows that commonly the
concept of administrative activity is used to characterize the specific type of
activity of law enforcement agencies (police, police), which, in our opinion,
does not significantly affect the nature of the activity, called administrative.

In the scientific literature devoted to the study of issues of organization
and activity of law enforcement agencies, administrative activity is
understood as the activity of the police, in the process of practical
implementation of which (ie the police — note is mine) its apparatus,
services, employees are guided by administrative law. One of the first who
formulated the definition of administrative action, linking it with certain
police functions, was L.L. Popov. In his opinion, the administrative activity
of the police is an activity related to the protection of order in public places,
ensuring the safety of traffic and pedestrians, rules of using transport, with

™ Lunev A.E. Teoretycheskye problemsi hosudarstvennoho upravlenyia. M.: Nauka, 1974.
248 s. S. 8, 164. (In Russian).

2. Admynystratyvnoe pravo zarubezhnsikh stran: Uchebnyk / Podred. A.N. Kozeiryna y
M.A. Shtatynoi. M.: Spark, 2003. 464 s. S. 31. (In Russian).

*# Administrative management for development / Ed. by Y. Chapel. Brussel, 1947. 40 s. S. 40.
(In Russian).

 Tykhomyrov Yu.A. Teoryiakompetentsyy. M.: Yurynformtsentr, 2001. 355 s. S. 157.
(In Russian).

 Eropkyn M.Y., Popov L.L. Admynystratyvno-pravovaia okhrana obshchestvennoho
poriadka. L.: Lenyzdat, 1973. 328 s. S. 101.(In Russian).
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observance of the passport system™®. The authors of the textbook “Admi-
nistrative activity of law enforcement agencies” define the administrative
activity of law enforcement agencies as regulated by the rules of administra-
tive law, their executive power aimed at ensuring the personal security
of citizens, protecting their rights and freedoms, quitimate interests, public
order, public security and combating offenses'’. 1.P. Golosnichenko
continues to defend this position.’® A number of scientists define the
administrative activity of law-enforcement bodies as specific, executive-
administrative, sub legislative, state-governmental activity consisting in the
organization and implementation of public order protection, public safety,
prevention and termination of crimes and other offenses’®. Or as a purpose-
ful, organizing, executive and administrative activity, which consists in the
immediate, daily, practical implementation of tasks and functions in the
sphere of internal affairs®.

These concepts of administrative activity somewhat limit the content of
this activity and reduce it to providing the internal affairs bodies with the
functions of protecting legal relations, in fact identifying it with law
enforcement activity.

At the same time, the authors of these concepts, although they say that
the police carries out law-enforcement administrative activity, but point to
its servicing nature, recognizing it as a means of ensuring law enforcement
activity?'.

Some element of novelty is given the definition of the analyzed concept
contained in the glossary of terms and concepts of administrative activity,
namely: the administrative activity of the police is an executive and
administrative activity on the organization of work of subordinate services,
employees and practical implementation of public order and protection

8 popov L. Ubezhdenye y prynuzhdenye. Orhanyzatsyonno-vospytatelnye y admynystra-
tyvno-pravovye sredstva okhransr obshchestvennoh oporiadka v deiatelnosty sovetskoi mylytsyy.
M.: Moskovskyi rabochyi, 1968. 160 s. S. 5. (In Russian).

1 Administratyvna diialnist OV'S. Zahalna chastyna: Pidruchnyk / Zazah. red. I.P. Holosnichenka,
Ya.lu. Kondratieva. K.: UAVS, 1995. 177 s. S. 7.(In Ukrainian).

8 Administratyvne pravo Ukrainy. Akademichnyi kurs: Pidruch.: U 2 t. / Red. kolehiia:
V.B. Averianov (holova). K.: Yurydychnadumka, 2005. T. 2. Osoblyva chastyna. 624 s. S. 349.
(In Ukrainian).

¥ Administratyvna diialnist: Navchalnyi posibnyk / Zazah. red. dotsenta O.l. Ostapenka.
Lviv: LIVS, 2002. 252 s. S.8. (In Ukrainian).

2 Admynystratyvnaia deiatelnost orhanov vnutrennykh del: Uchebnyk / Podred. dokt. yuryd.
nauk, prof. A.P. Koreneva. M.: Moskovskyi un-t MVD Rossyy, yzd-vo «Shchyt-M», 2003.
Chastobshchaia. 309 s. S. 38. (In Russian).

2 Administratyvna diialnist OVS. Zahalnachastyna: Pidruchnyk / Zazah. red. 1.P. Holo-
snichenka, Ya.lu. Kondratieva. K.: UAVS, 1995. 177 s. S. 8. (InUkrainian).
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public safety by administrative and legal means®. This concept draws
attention not only to the external but also to the internal orientation of the
activity carried out by law enforcement agencies.

The most general definition of this concept can be considered as
follows: administrative activity of law-enforcement bodies — a purposeful,
organizing, executive and administrative activity, which consists in the
direct, daily, practical implementation of tasks and functions of the state in
the sphere of internal affairs®. This definition of administrative activity
that, in our view, most fully and adequately reflects the content of this type
of activity of law enforcement agencies. At the same time, it should be
noted that in all the above positions, the content of the concept is invested
by the activity of a special entity aimed at achieving the desired goal.

The analysis of legal acts regulating the activity of the bodies of
revenue and duties, carrying out customs affairs, their officials and
practice of application, shows that the administrative nature is the activity
of many divisions of bodies of revenue and duties, which, in particular,
covers the provision of the order of movement through the customs border
of goods, objects and vehicles, the implementation of customs control and
customs clearance of objects of movement, control over the movement
across the customs border of goods containing objects of law and
intellectual property, taking measures of tariff and non-tariff regulation
when moving goods across the customs border, prevention and termination
of customs offenses, etc.

In addition, the administrative and legal means used by officials of the
revenue and duties authoritiesarewidely used in the process of creating
favorable conditions for accelerating trade and passenger traffic across the
customs border, verification of certificates of origin of goods.

Thus, on the one hand, the administrative activity of the revenue and
duties authorities cover law-making and individual-administrative activity
aimed at positive regulation of public relations in the customs and legal
sphere in accordance with the rules of laws and other normative acts.
Components of administrative activity for this purpose are:

- sub-legislative normative regulation of public relations is carried
out by issuing (adopting) revenue and duties authorities of sub-normative
acts aimed at establishing general rules for an indefinite number of

ZBorodyn S.S., Yvanov P.V., Oskyn F.F. Admynystratyvnaia deiatelnost orhanov
vnutrennykh del: Slovartermynov y poniatyi. SPb.: Lan, 2000. 240 s. S. 6. (In Russian).

% Admynystratyvnaia deiatelnost orhanov vnutrennykh del: Uchebnyk / Podred. dokt. yuryd.
nauk, prof. A.P. Koreneva. M.: Moskovskyi un-t MVD Rossyy, yzd-vo «Shchyt-M», 2003.
Chastobshchaia. 309 s. S. 38. (In Russian).

91



people in accordance with the laws and legal acts of other public
administration bodies;

- individual regulation of public relations in accordance with the laws
and legal acts of other public administration bodies, which is carried out
by issuing (adopting) revenue and duties authorities regulatory legal acts
and performing administrative actions in relation to individually defined
entities (citizens, business entities), aimed at establishing, changing and
termination of their rights and obligations.

On the other hand, the administrative activity of the revenue and duties
authorities is aimed at preventing the commission of violations of customs
rules, their detection and termination, to ensure the customs security of the
state and protection of society. For this purpose, the revenue and duties
authorities, in carrying out this activity, do not manage the subjects of
moving, do not regulate their behavior, but provide security and protection
of the rights and legitimate interests of citizens and the state in general
from unlawful encroachments, from violations by individual subjects of
moving.At its core, this activity has a protective nature

Thus, the administrative activity of the revenue and duties authorities in
this sense is in fact one of the main directions of protecting the economic
interests of Ukraine, creating favorable conditions for the development of its
economy, protecting the rights and interests of citizens and business entities,
preventing and suppressing illegal actions, and applying to offenders
measures of administrative procedural support and administrative penalties.

The duality of its nature consists in existence of these two sides of the
administrative activity of the revenue and duties authorities: carrying out
public administration in the customs legal sphere, the of revenue and
duties authorities at the same time and first of all must ensure compliance
with the rule of law and order in it.Awareness of such heterogeneity
of administrative activity allows to speak about existence of several of its
directions.

In the light of the above, the problem of the functional purpose of the
revenue and dutiesauthority’sadministrative activity is relevant. The revenue
and dutiesauthority’s activity should provide not rather a power-organizing
influence on public relations in the customs sphere, but as promote the
fullest possible enjoyment of rights and legal interests by citizens and
economic operators in this spheres far as their effective protection in case of
any violations, both within the state and abroad.Therefore, we should agree
with the opinion of V.B. Averyanov, who believed that the activity of state
institutions should be a subject to needs of enjoyment of human rights and
freedoms, ensuring their priority over all other values of a democratic,
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welfare,rule-of-law state?*. From his point of view, such a restructuring
of the state institutions activity requires the replacement of the ideology
of “domination” of the state over a man to the opposite one — the ideology of
“serving” of the state to the interests of man.

2. Basic features of the administrative activity

The wording of the concept of administrative activity of the revenue
and duties authorities requires clarification of the question regarding the
signs of this specific type of activity, in other words, those features that
individualize this phenomenon.

This approach also allows us to characterize the goal-setting of
administrative activity in its scope — from the preparation and adoption of
legal norms to itsimplementation using security mechanisms. In our
opinion, the administrative activity carried out by the revenue and duties
authorities is characterized by the following characteristics.

Administrative activity is a special type of activity related to the
exercise of the state executive power in the field of customs legal
regulation of public relations, which differs from the activity in the
implementation of the legislative and judicial power by its content, form
and methods.This is what is crucial for understanding the essence of this
type of activity and conditions the existence of all other signs.

State-power nature of administrative activity is a type of activity which
is prerogatives of the relevant competent authorities of the state — the
revenue and duties authorities. Its implementation is ensured by the totality
of state funds of economic and political, social and ideological,
encouraging and coercive nature.State-power point is its essential feature,
allowing to perform an effective means in management of public
relations.The revenue and duties authorities shall exercise their powers in
an official manner on behalf of the state within the competence clearly
defined by law.They are empowered to monitor compliance with the
established rules in the customs sphere, to give legal evaluation of doings
and actions of citizens and economic operators, to identify violations and
to respond on them in accordance with the procedure established by law,
and also to make binding orders within their competence and to impose the
same mandatory requirements, to apply compulsory measures in cases and
forms provided for by law.

2 Averianov V. Administratyvna reforma i pravova nauka. Pravo Ukrainy. 2002. Ne 3.
S. 20-30. S. 25. (In Ukrainian).
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The publicity of administrative activity consists in the fact that it is
carried out not to satisfy the private, personal needs of those whom it relies
on, but in the interests of "one and all."

Protecting the economic interests of Ukraine, taking measures to
protect the interests of consumers of goods, counteracting customs
offenses, the revenue and duties authorities carry out administrative
activity for the benefit of all. Thus, the right of the citizen corresponds to
the duty of the revenue and duties authorities to create favorable
conditions for the exercise of his right to move goods, objects, vehicles
through the customs border of the state.

Administrative activity of the revenue and duties authorities is sub
legislative. It is carried out on the basis and for the implementation of laws
and other legal acts in the exact conformity and within the limits specified
by the law, using appropriate legal means. The cited feature of
administrative activity is very important and relevant, because the scope of
the latter is quite broad. The activity of the revenue and duties authorities
is carried out in constant interaction with citizens, subjects of foreign
economic relations, other state bodies of Ukraine and foreign states, as
well as with international organizations, and any deviation from the
requirements of the law can cause significant damage to their rights and
interests, complicate their own activity. In the process of this activity,
unlawful actions of officials of the revenue and duties authorities,as well
as opposition of legality and expediency are unacceptable.

The legality of administrative activity is also important because, in the
course of thisactivity, the law is primarily implemented. The application of
the rules of law by officials is conditioned by the solution of specific life
situations and certain circumstances.

Legal subordination of administrative activity is also important
because, in the course of this activity, the legal prescriptions are primarily
implemented. Application of law by officials is conditioned by the solution
of specific life situations and certain circumstances. For example, officials
of revenue and duties authorities can make direct orders (for example, to
establish additional requirements for the arrangement of temporary storage
warehouses) or to take actions the content of which is to comply with the
direct prescriptions of law (for example, verification of documents and
information required for customs formalities).

In the process of implementing administrative activity, the competent
revenue and duties authoritiesdevelop and issue sectorial regulatory acts.
The rules contained therein are subordinate in nature, since these acts are
adopted to comply with the requirements of the law, their specification
and detail.
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In addition, the revenue and duties authoritiesareempowered to carry
out activityrelated to the prosecution of violators of customs legislation
and to apply compulsory measures to them independently. Undoubtedly,
thisactivityshould be implemented in full compliance with the require-
ments of the law.

Administrative activityhas an executive and administrative character.
Its main purpose is to fulfill the requirements of the current national
legislation and obligations stipulated by the international treaties of
Ukraine on matters within the competence of the revenue and duties
authorities, that is, the practical implementation of laws and other
normative acts. At the same time, for the successful and effective
performance of their executive functions, they are vested with
administrative powers, which provide for the ability to subordinate the
objects of management of its subject.As a consequence, the relations that
arise in the process of this activity are relations of subordination, power-
organizing, managing.Without the necessary administrative powers, it is
almost impossible to achieve the goal of fulfilling the law and other
normative acts, the day-to-day management of subordinate to the revenue
and duties authorities’ activity and the solution of other tasks facing SFS
of Ukraine.The revenue and duties authorities issue regulations containing
regulations or individual regulations, and apply coercive measures.

The administrative activity of the revenue and duties authorities covers
both law-making and law-enforcement activity. The law-making activity
of the revenue and duties authorities is reflected in issuing sectorial
regulations governing the various relations that arise in the implementation
of customs policy within the scope of its competence.

Law enforcement activity of the revenue and duties authorities consists
in organizing and practically implementing the requirements of customs
regulations regarding specific life cases or individually defined persons,
protection and defense these standards from any violations, applying
coercive measures, ensuring the execution of punishment, as well as taking
preventive measures.Although, after the formation of the SCS of Ukraine
and its functional subordination to the Ministry of Finance of Ukraine,
law-making activity was substantially restricted, the revenue and duties
authoritiesare still empowered with normative-making powers.

The activity of the revenue and fees authoritiesis a kind of organizational
activity of the bodies of executive power. The organizational essence of
administrative activity is manifested in the fact that in the process of its
implementation joint purposeful activity of interested parties regarding
solving problems in the field of customs and legal regulation of public
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relationsis organized, regulated, coordinated, in particular: issues related to
the protection of national economic interests are resolving, the activityof
subjects of foreign economic activity are streamlining, their right to move
goods, items and vehicles across the customs border is ensured, the
functioning of the SCS is maintained, international customs cooperation is
carrying out.On this basis, a general state of ordering of subjects and objects
of management, relations between them is created.Notably, that in the
process of this activity the achievement of certain tasks is achieved on the
scale of the whole society, and not only within the framework of a separate
collective, a separate community of people.We must agree with the opinion
of 1. Sabo, who notes that in this context such activity of the state can be
called transforming activity: it turns economic and other social relations into
general legal relations, which are subsequently fixed in the rules in order to
influence social relations turning them into legal ones.®At the same time,
administrative activity is not limited to a meaningless form, which provides
stability, strength, guarantee of social, economic, political content.

In the field of customs and legal regulation, special actions which have
been deliberately designed both in form and contentare being taken:
shipping documents are checked, permits are issued, legal acts issued,
etc.All these actions affect the behavior of participants in customs and legal
relations, contributing to the most expedient and usefulfrom the point of
view of society and the state, achievement of socially useful goals.This is the
reason for the socially significant role of administrative activity — promoting
the achievement of the public good by reconciling individual, group, public
and state interests. In this sense, activity of the revenue and duties authorities
should cause certain practical changes in social life, which allows
recognizing it as a practical activity that has a positive socio-legal value.

Continuity, constancy and regularity of administrative activity. This
feature is based on historical experience and objective laws governing the
functioning of the system of the revenue and duties authorities, the main
purpose of which is the direct implementation of the customs policy as part
of a single national policy.In the process of the researched activity,
problems are solved and the functions of the state are realized, protection
of both the interests of the state and the constitutional rights and interests
of citizens, as well as business entities is ensured.

Processualization of administrative activity that is a normatively
regulated system of the revenue and duties authorities’ actions and
operations, which are consistently carried out by the bodies and their

% Sabo Y. Osnov yteoryy prava. M.: Yurydycheskaia lyteratura, 1974. 387 s. S. 74. (In
Russian).
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officials, in the established procedural forms. Procedural regulation of
administrative activity is the most important guarantee of ensuring the rule
of law in the broadest sense of the term and an effective way of ensuring the
rights and legitimate interests of citizens and economic entities. However, it
should not be forgotten that administrative activity is not exclusively of a
legal nature, because it consists of legal and non-legal (organizational,
factual) parts.In other words, not all revenue and duties authorities’ actions
entail legally significant consequences.And if the legal part of the activityof
the revenue and duties authorities is sufficiently detailed and clearly
regulated by the rules of law, then the rest of it is subject to regulation only
in general form.Within the framework of general norms on rights and
obligations and separate starting procedural rules (for example, time limits),
the official of the revenue and duties authoritiesindependently and creatively
chooses ways and forms of solving the tasks.

Relations that arise in the process of administrative activity can be
separated into two groups: relations directly related to the formation and
implementation of customs policy of the state, ether implementation of
executive power, and other relations, including internal organizational
processes that arise in the process of formation and functioning of the
system ofthe revenue and duties authorities.The priority of the relations
of the first group is obvious, because the system of the SFS of Ukraine
exists not for the satisfaction of its own interests, but for functioning
within its purpose.

The certifying and search nature of administrative activity consists in
the fact that the revenue and duties authorities forthe fulfilling their tasks
and functions must collect, accumulate, analyze, officially confirm,
register (certify), draw up information that will allow legitimate and
justified decision to be performed.

The administrative activity of the revenue and duties authorities is
characterized by a rational combination of centralized management with
direct (operational) management.Centralized management is reflected in
the definition of priority areas of activity (for examgle, in the Strategic
Initiatives for the development of the SFS until 2020 ® the establishment
of general rules, regulations, etc.Direct (on-going) management is
characterized by the existence of direct links between the higher revenue
and duties authorities and their subordinates.Both management and
governance are carried out using vertical (subordinate, hierarchical) or
horizontal links and relations in the SCS of Ukraine.

% Stratehichni initsiatyvy rozvytku DFS do 2020 r. URL: http://sfs.gov.ua/media-
tsentr/novini/322784.html (In Ukrainian).
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The presence of this sign improves the quality and efficiency of the
realization by the revenue and duties authorities of their powers, enhances
their responsibility for the failure or improper performance of their
duties.On the other hand, state and local authorities are obliged to create
conditions for the proper functioning of the revenue and duties authorities
and assist them in performance of tasks and functions.

The administrative activity of revenue and duties authorities is carried
out with a help of various means, methods and techniques — methods of
activity which are externally reflected in specific actions of various nature,
which are carried out within their competence and cause certain
consequences — forms of activity. In the administrative-legal literature,
these methods and forms of activity of executive bodies, and consequentlzy,
of the revenue and duties authorities, were called administrative-legal ’
influence on social relations is exercised with their use.

One of the peculiarities of the administrative activity of the revenue
and duties authoritiesis its preventive orientation, which is provided by
such organization of work of all bodies, divisions, individual officials,
forces and means that would create effective conditions for the existence
of civilized relations connected with the movement of goods, objects and
vehicles across the customs border, strict compliance with customs
legislation and prevention of its violations.Success in this work is
achieved only after a deep and complete analysis of the own activityat
the present stage and determination of its priorities in the future, analysis
of the current regulatory framework and the practice of its application by
citizens and business entities, identification of the causes and conditions
conducive to the commission of customs offenses.In this context,
ensuring openness and transparency of the SCS of Ukraine for the public
is essential. This can be realized by bringing information about the main
results of the activityof the revenue and tax authorities, the general
situation in this area through the media or during speeches or messages
of the leaders of the SCS of Ukraine. Administrative activityis
professional in nature.

Professionalism is an important feature of the researched activity. The
professional nature of administrative activity is due to the fact that
specialized activity requires from those who carry out it, relevant
professional knowledge (law, economics, psychology) and certain skills.
Taking into account that the administrative activityis coercive, it requires
from those who carry it out, a good knowledge of the business, reasonable,

21 Admynystratyvnoe pravo / Pod red. prof. Yu.M. Kozlova y prof. L.L. Popova. M.: Yurysts,
1998. 728 s. S. 255. (In Russian).
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competently use of compulsion, because the baseless use of coercive
measures can be regarded as an abuse of power, will cause dissatisfaction
of citizens and business entities and generate conflicts.As a result, this
professional activity is carried out by specially trained public servants,
they are competent, which means they can effectively protect the
economic interests of the state, the rights and legitimate interests of
citizens and business entities in the customs sphere.

Considered signs of the administrative activityof the revenue and duties
authorities, do not characterize some of its sides or aspectsin particular,
butin complex as a whole phenomenon that consists of interdependent and
interrelated parts.The diverse relationships and relations that arise between
these components, and the properties generated by them, which define
them as a system, ensure the existence of relatively independent laws of
the development and functioning of administrative activity.

Considering the heterogeneity of social relations in the field of
customs and legal regulation, which are conditioned by the complex
nature of modern customs legislation, it should be noted that the
administrative activity of the revenue and duties authorities is regulated
by the norms of several branches of law: customs, financial, tax, but
administrative rules are  still dominant (including its procedural
component).Why administrative rather than customs? First, it is worth
noting that there is still no common view among the scholars regardinga
sectorial nature of customs law.

Some jurists consider customs law to be an institution of administrative
law?® or its subsector,? others recognize customs law as an independent
branch of law® or its special industry®', however, the vast majority
classifies it as complex industries®. There is an opinion that it can only be

% Belskyi K.S. Polytseiskoe pravo: Lektsyonneii kurs. M.: DYS, 2004. 815 s.
(In Russian).S.463. (In Russian).

% Komziuk V.T. Administratyvno-pravovi zasady zdiisnennia mytnoi spravy: poniattia ta
vydy. Visnyk Natsion. un-tu vnutrishnikhs prav. 2003. Ne 2. S. 189-194. S. 192. (In Ukrainian);
Sandrovskyi K.K. Tamozhennoe pravo. K.: Vyshchashkola, 1974. 176 s. S. 19. (In Ukrainian).

% Tamozhennoe pravo: Uchebnyk dlia vuzov / M.M. Rassolov, N.D. Bryashvyly, V.N. Haluzo y
dr.; Podred. M.M. Rassolova, N.D. Oryashvyly. M.: YuNYTY-DANA, 2005. 384 s. S. 11. (In Russian).

® Kornieva T. Mytne pravo ya ksamostiina spetsialna haluz prava. Pidpryiemnytstvo,
hospodarstvo i pravo. 2005. Ne 9. S. 3-5. S. 5. (InUkrainian).

* Dorofieieva L.M., Yasevych M.M. MytnepravoUkrainy: navchalnyi posibnyk. Uzhhorod:
PP Bereza, 2013. 268 s. S. 11. (In Ukrainian); Kormych B.A. Tamozhennoe pravo. Odesskaia
shkola prava. Vvedenye v ukraynskoe pravo. / S. V. Kyvalov, N.V. Anyshchuk, T.A. Ostapenko;
podobshch. red. S.V. Kyvalova. 3-e yzd. Odesa: Yurydychnaliteratura, 2016. 504 s. S. 412.
(In Ukrainian); Mytnepravo Ukrainy: navchalnyi posibnyk / Za zah red. V.V. Chentsova. D.V.
Pryimachenka / 2-e vyd. K.: Istyna, 2008. 328 s. S. 12. (InUkrainian).
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said about customs legislation, that is, legislation on customs®. Secondly,
almost unanimously, scientists recognize that the subject of customs law
regulation is a wide range of public relations, which are regulated by the
norms of various branches of law, such as administrative, financial, civil,
criminal, labor, etc.However, this complex of social relations, although it is
heterogeneous, is nevertheless integrated with the help of such a system-
forming factor as the movement of goods, objects and vehicles
across the customs border into a specific set — customs relations. Third, the
vast majority of these public relations, to which the revenue and dutie-
sauthoritiesand their officials are involved, are related to the movement of
goods, objects and vehicles across the customs border, the implementation
of customs procedures, the establishment of customs regimes, the legal
status of the revenue and duties authorities.All these relations are of a
managerial, organizational nature and, as a whole, are covered by
administrative legal regulation, and therefore are regulated by the norms of
administrative and administrative-procedural law. The dominance of
administrative and administrative procedural norms in the process of
regulating public relations in the customs sphere is recognized by such well-
known specialists in the field of customs law as M.G. Schulga®*. The norms
of substantive administrative law regulate relations associated with the
establishment of the procedure for moving goods, objects and vehicles
across the customs border, customs control, customs clearance, customs
statistics, liability for violation of customs rules, types of penalties,
legal status of the revenue and duties authorities, etc. The administrative-
procedural nature of the rules governing the implementation of customs
procedures, proceedings on cases of violation of customs rules. The rules
governing the implementation of customs procedures, proceedings on cases
of violation of customs rules are administrative-procedural by their nature.

Fourth,the revenue and duties authoritiesare type of executive bodies,
which carry out state-power management activity, traditionally associated
with administrative law on behalf of the state.Considering that the revenue
and dutiesauthoritiesas executive bodies are mandatory participants
in customs legal relations, it can be argued that their activityis governed by
administrative law.

% BakaevaO.lu., Matvyenko H.V. Tamozhennoe pravo Rossyy: Uchebnyk / Otv. red.
N.Y. Khymycheva. M.: Yurysts, 2004. 427 s. S. 27. (In Russian); Kozyrin AN. Pravovoe
rehulyrovanye tamozhenno-taryfnoho mekhanyzma (sravnytelno-pravovoe yssledovanye): Awtoref.
dys. ... dokt. yuryd. nauk. M.: MHYMO MYD RF, 1994. 53 s. S. 19. (In Russian).

* Shulha M.H. Poniattia mytnoho prava. Problemy zakonnosti: Resp. mizhvidomch. nauk.
zb. / Vidp. red. V.la. Tatsii. X.: Natsion. yuryd. akad. Ukrainy, 2000. Vyp. 42. S. 124-130. S. 127.
(In Ukrainian).
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CONCLUSIONS

Thus, taking into account the above-mentioned signs of administrative
activity and the specifics of the sphere of customs and legal regulation of
public relations, we can formulate the following definition of the
concept of administrative activity of the revenue and dutiesauthorities
executing customs affairs: administrative activity of the revenue and
dutiesauthoritiesis a regulated mainly by administrative law norms, by-
laws, purposeful, state-power, executive and administrative activity related
to the practical implementation of measures aimed at the direct
implementation of the state customs policy, and the organization and
functioning of the system of revenue and duties.

A theoretical study of the administrative activity of the public
administration bodies that directly carry out customs affairs is particularly
relevant in connection with the permanent reorganization of the existing
system of national customs administration, improvement of the legal
regulation of its organization and functioning and bringing it into line with
international standards.

SUMMARY

The article deals with development of Ukraine as a social, legal state is
directly related to increasing of public administration effectiveness, which
is aimed at ensuring the sustainable development of society, timely
identification, prevention and neutralization of real and potential threats to
national interests in all areas of public life without exception. Ensuring an
adequate level of national security of the state that meets the requirements
of the present is one of the most important functions of the state. Public
administration bodies are involved in the implementation of this function.
Important role in ensuring national security belongs to the revenue and
duties authorities, whose tasks and functions are aimed at protecting the
national interests and rights of citizens and economic entities in the field of
customs law regulation.

In the process of carrying out their tasks and functions, the revenue and
duty authorities actively use various in nature, forms and methods means
and approaches of influence on public relations in order to regulate it.
Among this set of means, we can single out, as they are defined in the
legal literature, administrative legal means. The practical implementation
of administrative remedies is carried out within the framework of activity,
which has been called administrative in the legal literature.

As a result of the scientific research, the notion of administrative activity
of the bodies of revenue and duty was formulated, its main features were
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identified and characterized. Thus, the administrative activity of the revenue
and duty bodies carrying out customs affair is mainly regulated by the rules
of administrative law, legislative, purposeful, state-power, executive-
administrative activity, related to the practical implementation of measures
aimed at the direct implementation of customs policy of the state and the
organization and operation of the system of revenue and duty.
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HUMAN RIGHTS BALANCES
IN HEALTHCARE FIELD UNDER THE JURISPRUDENCE
OF THE EUROPEAN COURT OF HUMAN RIGHTS

Senyuta I. Ya.

INTRODUCTION

The intertwining of medicine, law, and ethics in medical law creates a
synergistic value of parallels that run counter to laws. If to speak about
humanity as any human rights activity, it can be shown via the European
Court of Human Rights (hereinafter referred to as ECtHR) jurisprudence.
This institution is the custodian of the rule of law and constantly seeks
balances to ensure human rights. The ECtHR “holds” scales with two
bowls, on which the rights and legitimate interests are weighted, and a
“master's hand” is required to maintain the balance of justice.

The objective of the research is to uncover several balances using
ECtHR jurisprudence, national jurisprudence, and Ukrainian statutory law,
to seek the rule of law and to ensure the best interests of the human in the
healthcare sector.

Some aspects of health care through the prism of the ECtHR
jurisprudence have been researched, in particular by such scholars
as J. Balsiene, O. Drozdova, P. J. Carozza®, M.J. Curtice, T. Exworthy,
N.Hutorova, V. Horodovenko?, O. Harasymiv, J. Juskevicius,
Y. Kapelanska-Pregowska®, S. Matthew®, V. Pashkov, P. Rabinovych,
J.A. Sweeney, L. Udovyka. The following methods of scientific cognition
have been used: formal-logical method (for the analysis of the internal
construction of legal regulations); method of legal modeling (with a view to
implementing the main balance sheet provisions set out in international
standards, in particular, the ECtHR's jurisprudence, which, in accordance

! P.G. Carozza, Human Dignity, [in:] D. Shelton (ed.), The Oxford Handbook of International
Human Rights Law, Oxford 2015, pp. 345-359.

2 V. Horodovenko, V. Pashkov, L. Udovyka, Protection of Patients’ Rights in the European
Court of Human Rights, Wiadomosci Lekarskie, 2018/06. Available at: http://wl.medlist.org/
06-2018-13/

® Kapelanska-Pregowska J. European court of human rights (gc), case of lambert and others
v. France, judgment of 5 june 2015, application NO. 46043/14. Comparative Law Review, [S. I],
v. 21, p. 157-174, feb. 2017. ISSN 0866-9449. Available.

4'S. Matthew, The European Court of Human Rights Margin of Appreciation and the
Processes of National Parliaments, Human Rights Law Review 2015, vol. 15, no. 4, pp. 745-774.
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with Art. 17 of the Law of Ukraine “On Enforcement of Judgments and
Application of the Jurisprudence of the European Court of Human Rights”,
is a source of law for Ukraine); method of jurisprudence studying (to
summarize the law enforcement practice); and method of law interpreting
(to find out the content of the relevant legal regulations).

1. Balance between protecting the patient’s right to life
and protecting his or her right to respect for privacy

Two balances, which reveal the most pressing issues for Ukraine, and
given the numerous judgments of the ECtHR, interesting for the European
community as well, have been observed under the magnifying glass of the
researcher. Among these, there is a balance between protecting the
patient's right to life and protecting his or her right to respect for privacy.
Therefore, it is necessary to find the balance between Art. 2 and Art. 8 of
the Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter referred to as the Convention)®, which are of great
significance for the healthcare sector.

In the case of Lambert and others v. France (2015)°, concerning Art. 2
of the Convention, the ECtHR noted that there was no consensus among
member states of the Council of Europe on the authorization to terminate
life-sustaining treatment, despite the fact that most states seem to allow it
(the ECtHR relied on information from 39 of the 47 member states of the
Council of Europe). Thus, given the complexity of the institute for the
termination of life from a medical, legal and ethical point of view and the
lack of agreement on it by the member states of the Council of Europe,
they need to be given some discretion on this matter’. However, it should
be noted that the concept of freedom of discretion is one of the most
controversial and discussed in the ECtHR’s jurisprudence, and therefore
the limits of such freedom shall be determined on a case-by-case basis®.

Although the formalities accompanying cessation of treatment differ
for different states, there is consensus on the determining role of the will of

® Convention for the protection of human rights and fundamental freedoms as of 04.11.1950
(ratified by Ukraine on 17.07.1997). URL: https://zakon.rada.gov.ua/laws/show/995_004.

® ECtHR judgment in the case of “Lambert and Others v. France” as of 15.07.2015. URL:
http://hudoc.echr.coe.int/eng?i=001-155352.

" Kapelanska-Pregowska J. European court of human rights (gc), case of lambert and others
v. France, judgment of 5 june 2015, application No. 46043/14. Comparative Law Review, [S. I],
v.21, p. 157-174, feb. 2017. ISSN 0866-9449. Available at: <https://apcz.umk.pl/
czasopisma/index.php/CLR/article/view/CLR.2016.005/10962>. Date accessed: 07 Sep. 2019.
doi:http://dx.doi.org/10.12775/CLR.2016.005.

8 S. Matthew, The European Court of Human Rights Margin of Appreciation and the
Processes of National Parliaments, Human Rights Law Review 2015, vol. 15, no. 4, pp. 745-774.
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the patient in deciding on the method of expression. Given that the
peculiarity of the medical profession is the presence of a sufficiently large
number of reasons for possible patient dissatisfaction, even the slightest
deviation from the patient's expected results can provoke a conflict
situation®. States should, therefore, be free to decide not only whether to
allow or prohibit the termination of life-supportive treatment and the
attendant formalities, but also to establish a balance between the protection
of the patient's right to life and the right to respect for his or her private life
and personal autonomy. In analyzing the particularities of such a balance,
one should also take into account the “meta-concept” of human dignity,
which is the source of all human and patient rights, in particular'®. This
concept serves to support the decisive role of the right to respect for
privacy and personal autonomy®. It follows from the ECtHR’s
jurisprudence that, despite the “sanctity” of life, in some cases, patient
autonomy may prevail in respect of respect for human dignity and
freedom, which is “the very essence of the Convention”*2.

It is the patient, even in a state where he or she is unable to express his
or her will, whose consent should be the essence of the decision-making
process in which he or she is the main subject and participant. The Council
of Europe “Guidance on decision-making for patients of all ages, at the
end of their lives” indicate that the patient is involved in the decision-
making process through a wish that he or she could have orally expressed
to one of the family members or one of the relatives. The ECtHR also
notes that, in accordance with the comparative law information provided,
in some states, in the absence of a prior order or “biological will”, the
patient's willful expression of will is established by various means
(statements by the legal representative, family, other evidence of the
patient’s identity, his or her conviction etc).

In such case, the State Council, based on the evidence received, found
that they were sufficiently precise to determine Vincent Lumber's desire to

® V. Horodovenko, V. Pashkov, L. Udovyka, Protection of Patients’ Rights in the European
Court of Human Rights, Wiadomosci Lekarskie, 2018/06. Available at: http://wl.medlist.org/
06-2018-13/

©p.G. Carozza, Human Dignity, [in:] D. Shelton (ed.), The Oxford Handbook of
International Human Rights Law, Oxford 2015, pp. 345-359.

" Kapelanska-Pregowska J. European court of human rights (gc), case of lambert and others
v. France, judgment of 5 june 2015, application NO. 46043/14. Comparative Law Review, [S.1.],
v. 21, p. 157-174, feb. 2017. ISSN 0866-9449. Available at: <https://apcz.umk.pl/czasopisma/
index.php/CLR/article/view/CLR.2016.005/10962>.  Date  accessed: 07  Sep.  2019.
doi:http://dx.doi.org/10.12775/CLR.2016.005.

2 ECtHR judgment in the case of “Pretty v. United Kingdom” as of 29.04.2002. URL:
http://hudoc.echr.coe.int/eng?i=001-60448.
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discontinue or continue treatment. The Court found the requirements of
Art. 2 of the Convention, both the legislative framework provided by the
Council of Ministers and the decision-making process that was conducted
in good faith in the present case. The ECtHR stated that the domestic
authorities, in the light of the discretion afforded them in the present case,
adhered to their positive obligations under Art. 2 of the Convention.

This issue has become especially important for Ukraine recently, as on
05.06.2019 the Order of the Ministry of Health of Ukraine “On Approval
and Implementation of Medical and Technological Documents on
Standardization of Emergency Medical Care” No. 1269 (hereinafter — the
MOH of Ukraine Order 1269), by which the clinical protocol “Emergency
medical care: pre-hospital stage” (hereinafter — the New clinical protocol)™
was approved, had been adopted. This act introduces into the legal system of
Ukraine the principles “Do not resuscitate” and “Preliminary order” for the
first time. In Section 4.4. The New clinical protocol stipulates that the
patient shall carry one of the following documents or a valid alternative (for
example, an identification bracelet indicating the patient's wishes). Let us
consider two of the above: 1) the order “Do not resuscitate” defines a ban on
cardiopulmonary resuscitation and intubation in a situation of cardiac arrest
or its onset in a patient. In foreign practice, this is known by the name:
“Do not resuscitate” or “no-code”; 2) Preliminary instructions: a document
describing the procedures allowed for the specified medical conditions,
including all or only some of the following: what to do at cardiac arrest,
whether artificial nutrition is allowed, the desire to be a donor or not,
dialysis, and other parameters. This prior instruction may often not apply to
urgent or transient medical conditions.

Considering these regulatory transformations, a few points should be
outlined:

1) in Art. 52 of the Law of Ukraine “Fundamentals of the legislation of
Ukraine on health care” (hereinafter — the Fundamentals) it is guaranteed
that medical practitioners are obliged to provide full medical care to the
patient who is in an emergency condition, and active measures to maintain
the patient's life are stopped in case if a person’s condition is defined as
irreversible death. Medical practitioners are prohibited from performing

¥ Hakaz MO3 Vkpainn «IIpo 3aTBEpIKEHHS Ta BIPOBAKCHHA MEIMKO-TEXHOJOTIUHUX
JIOKYMEHTIB 31 CTaHIapTu3alii eKcTpeHoi MmeauyHoi xormomorn» Big 05.06.2019 p. Ne 1269.
URL: https://moz.gov.ua/article/ministry-mandates/nakaz-moz-ukraini-vid-05062019--1269-
pro-zatverdzhennja-ta-vprovadzhennja-mediko-tehnologichnih-dokumentiv-zi-standartizacii-
ekstrenoi-medichnoi-dopomogi (Nakaz MOZ Ukrayiny “Pro zatverdzhennya ta vprovadzhennya
medyko-tekhnolohichnykh dokumentiv zi standartyzatsiyi ekstrenoyi medychnoyi dopomohy” vid
05.06.2019 r. Ne 1269).
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euthanasia, that is, deliberately accelerating the death or killing of a
terminally ill patient to end his or her suffering. The New Clinical Protocol
appears to be correcting a national approach, which is generally
unacceptable because, on the one hand, bylaws are for detailing laws and,
on the other, human and citizen rights and freedoms, the guarantees of
these rights and freedoms are determined under Sec. 1 Art. 92 of the
Constitution of Ukraine, laws;

2) it is important to note that, for example, the analyzed item 4.4 of the
New Clinical Protocol refers to different states, namely the USA. In Part 7
of Art. 3 of the Law of Ukraine “On emergency medical care” states that
the provision of emergency medical care to a person in an emergency at
the scene, during transportation and in a health care facility is carried out
in accordance with medical evidence based on clinical protocols and
standards of emergency medical care, which approved by the MOH of
Ukraine. So, it operates in the space that is the territory of Ukraine, but the
text of the normative act refers to another country.

3) considering this difficult regulatory act — the New clinical protocol,
it should be emphasized the following: a) MOH of Ukraine order 1269
repealed the orders of the MOH of Ukraine No. 437 of 31.08.2004 and
No. 34 of 15.01.2014, which standardized the provision of emergency
medical care in Ukraine, and the New clinical protocol will come into
force; b) the New clinical protocol stipulates that the clinical guidelines of
the NASEMSO are optional and are not intended to be inclusive or to
determine local practice. They are a set of clinical guidelines that can be
used as such or adapted for use at the state, regional or local levels to
increase the level of patient care and orientation of emergency medical
care practices. However, they are obligatory for Ukraine, since they are
approved by the MOH of Ukraine Order 1269 and therefore are a by-law;
c) given the regulatory definition of the legal framework, “new clinical
protocol for medical care”, the New clinical protocol is not subject to
adaptation, so it is not surprising that the US protocol was not adapted but
simply translated, but it is striking that in Ukraine the normative
document, which instead of Ukraine and its regions, refers to the US states
will be enforceable. And, of course, we should not forget that the new
clinical protocol of medical care is obligatory for application in the case of
absence of a unified clinical protocol of medical care in the same disease,
provided that such clinical protocol is translated into Ukrainian and
approved by the MOH of Ukraine, as clearly stated in item 4 of the MOH
of Ukraine Order “On Amendments to the MOH of Ukraine Order as of
September 28, 2012 No. 751" as of December 29, 2016 No. 1422.
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As mentioned above, the MOH of Ukraine abolished all unified protocols
by of the MOH of Ukraine Order No. 1269.

4) the institute of “preliminary disposition” is also enshrined in the
Convention for the Protection of Human Rights and Dignity in the
Application of Biology and Medicine: the Convention on Human Rights
and Biomedicine, namely Art. 9 regulates the peculiarities of imple-
mentation of previously expressed wishes. If at the time of the inter-
vention, the patient is unable to express his or her wishes, the wishes for
medical intervention previously expressed by him/her shall be taken into
account. It should also be noted that the Convention on Human Rights and
Biomedicine has been only signed by Ukraine but not ratified.

According to Part 4 of Art. 284 of the Civil Code of Ukraine
(hereinafter — the CC of Ukraine), an adult capable natural person who is
aware of the importance of his or her actions and can manage them, has
the right to refuse treatment. In Part 4 of Art. 43 of the Fundamentals
provide that a patient who has acquired full civil capacity and is aware of
the importance of his or her actions and can manage them has the right to
refuse treatment. In contrast to the right of refusal, a guarantee for the
preservation of life in Part 5 of Art. 284 of the CC of Ukraine and Part 2 of
Art. 43 of the Fundamentals states the following: in urgent cases, in the
presence of a real threat to the life of an individual, medical care is
provided without the consent of the individual or his or her legal
guardians. The ECtHR judgment on Jehovah's Witnesses of Moscow and
Others v. Russia (2010)™ states that the very essence of the Convention is
respect for human dignity and freedom, and the notion of self-
determination and personal autonomy are important principles underlying
the interpretation of guarantees of their observance. The ability to pursue
such a lifestyle chosen by the citizen at his or her own will implies the
possibility of pursuing activities that are perceived as harmful or
dangerous to the health (physical condition) of that citizen. In the case of
refusal of medical care, even in cases where the refusal of a particular
method of treatment can lead to death, the compulsory treatment, without
the consent of a capable, adult patient, is an interference with his / her right
to personal inviolability and infringement of the rights guaranteed Art. 8
of the Convention. The freedom to agree to or refuse a particular treatment

* Convention for the Protection of Human Rights and Dignity of the Human Being with
regard to the Application of Biology and Medicine: Convention on Human Rights and Biomedi-
cine as of 04.04.1997. signed by Ukraine on 22.03.2002). URL: https://zakon.rada.gov.ua/laws/
show/994_334.

% ECtHR judgment in the case of “Jehovah’s Witnesses of Moscow and others v. Russia” as
of 10.06.2010. URL: http://hudoc.echr.coe.int/eng?i=001-99221.
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or to choose an alternative treatment is of primary importance for the
principles of self-determination and personal autonomy. However, to
preserve the meaning of such freedom, the patient shall have the right to
make decisions by their views and values, which would seem irrational,
unreasonable and short-sighted to other people. Freedom of choice and
self-determination are fundamental components of life, and in the absence
of any indication of the need to protect third parties, for example, through
forced vaccination of the population during an epidemic, the state should
refrain from interfering with the freedom of choice of citizens in matters of
health care, since intervention can only reduce, not increase, vital values.
In the case of Arskaya v. Ukraine (2014), the ECtHR stated that the
freedom to agree or refuse assigned treatment is an extremely important
principle of self-determination and personal independence. In the field of
medical care, refusal of certain treatment may inevitably lead to death, but
the imposition of treatment without the consent of a mentally healthy adult
is a neglect of the physical integrity of the person in such a way that it may
violate the rights enshrined in paragraph 1 of Art. 8 of the Convention. In
the case of Glass v. The United Kingdom (2004)*", the ECtHR noted that
the dispute between the applicants and the hospital staff had to be referred
to the courts and that the treating physicians of the applicant were
mistaken in that they were faced with an emergency. The ECtHR considers
that these issues should be dealt with in the light of Paragraph 2 of Article
8 of the Convention concerning the “necessity” of interference, not in
terms of the requirement to intervene “by law”. The ECtHR considers that
the measure taken by the hospital staff was intended, in the clinical
opinion, to protect the applicant’s interests. In this regard, the ECtHR
recalls that in its interim decision as of March 18, 2003, on the
admissibility of the application, it rejected any suggestion under Art. 2 of
the Convention, stating that doctors intended to unilaterally speed up the
death of the applicant either by administering diamorphine to him or by
inserting a DNR into his medical card. Given of the circumstances of the
case, the ECtHR considers that the decision of the authorities to disregard
the applicant’s objection to the proposed medical measure, in the absence
of appropriate judicial authorization, led to a violation of Art. 8 of the
Convention. However, the Court notes, as in its decree on the admissibility
of the statement, that such an order only excluded the use of vigorous heart

®ECtHR judgment in the case of “Arskaya v. Ukraine” as of 05.03.2014. URL:
http://hudoc.echr.coe.int/eng?i=001-138590.

" ECtHR judgment in the case of “Glass v. The United Kingdom” as of 09.03.2004. URL:
http://hudoc.echr.coe.int/eng?i=001-61663.
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massage and intensive respiratory support, but did not preclude the use of
other means, such as oxygenation, to support the applicant’s life.

In this segment of the research national jurisprudence cannot be
ignored, namely the judgment of the Lipovodolynskg/i district court of
Sumy region as of 14.11.2018, case Ne 581 / 625/18"¢, which decided to
oblige the Lipovodolinsky central district hospital to accept the refusal of
PERSON_2 from any medical interventions by the medical staff of this
institution, except in urgent cases, in the presence of a real threat to the life
of the individual (the plaintiff in the case), as well as the inability to obtain
for objective reasons consent to such intervention. PERSON 2 filed a
lawsuit stating that on August 13, 2018, he had appealed to the
Lipovodolynskyi district hospital to refuse any medical interventions
without his consent, but the defendant denied him the exercise of his right
to refuse medical interventions. Defending his position, in particular, the
plaintiff stated that it was the duty of doctors to provide all patients and
persons seeking medical care with appropriate medical services while
explaining the consequences of not applying one or the other treatment or
diagnostic methods. In cases where the condition of the individual
threatens his life or he becomes unconscious due to another painful
condition, in such cases the consent of the person to medical interventions
is not obtained and the necessary medical assistance is provided
immediately. We support the ECtHR’s position in Arskaya v. Ukraine:
The ECtHR considers that the issue of the legal significance of refusing S.
to vital treatment needed to be addressed at the appropriate time, namely
when medical staff refrained from offering the treatment offered under the
patient’s decision. Therefore, according to national law, the decision to
refuse at the moment of exercising the right of refusal appears correct™.

2. The balance of private and public interests
Another balance that seems to be interesting for the Ukrainian legal
system is the balance of private and public interests. Taking into
consideration the dispersion of each of the interests a balance in the

'8 Piwenns JIMMOBOIONMHCHKOrO paiioHHOro cyay CyMcbkoi obmacti Bin 14.11.2018 p. (cipasa
Ne 581/625/18). URL: http://reyestr.court.gov.ua/Review/77899139 (Rishennya Lypovodolyns'’koho
rayonnoho sudu Sums’koyi oblasti vid 14.11.2018 r. (sprava Ne 581/625/18).

Centora LS. IlpaBo umroguHum Ha MeauyHy jgomomory Ta cBoboma. URL:
https://www.academia.edu/39343553/%D0%9F%D0%A0%D0%90%D0%92%D0%9E_%D0%
9B%DO0%AE%D0%94%D0%98%D0%9D%D0%98_%D0%9D%D0%90_%D0%9C%D0%95%
D0%94%D0%98%D0%A7%D0%9D%D0%A3_%D0%94%D0%9E%D0%9F%D0%IE%D0%
9C%D0%9E%D0%93%D0%A3_%D0%A2%D0%90_%D0%A1%D0%92%D0%9E%D0%91%
D0%9E%D0%94%D0%90 (Senyuta I.YA. Pravo lyudyny na medychnu dopomohu ta svoboda).
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researched area can be found. Under the general principles of medical
ethics and deontology, which are fully consistent with the Hippocratic
Oath, the patient’s right to confidentiality must prevail over all other
interests. However, there is an opinion in the scientific literature that in
modern conditions this statement is a fiction?. The particularities of
balancing the private interests of a certain person with public ones can be
illustrated by ECtHR judgments listed below.

In the case of Z. v. Finland (1997)%!, ECtHR outlines, in particular, that
on September 23, 1992, Senior Doctor L. lodged a complaint with the
Parliamentary Ombudsman against a court order requiring him to testify.
In the Opinion as of February 5 1993, the Parliamentary Ombudsman
expressed the view that national law had not been violated and the city
court. The court, while investigating the crime, had duly balanced the
public interest and the applicant’s right to maintain medical secrecy. The
ECtHR considers that protecting personal information, not just medical
information, is extremely important for a person to exercise his or her right
to respect for privacy and family life, as guaranteed by Art. 8 of the
Convention. Respect for the confidentiality of one’s health information is
an integral principle of the legal systems of the States Parties to the
Convention. Not only the respect for the patient’s medical secrecy is
decisive, but also his or her confidence in the medical profession and
medical services in general. Therefore, domestic law shall provide
guarantees sufficient to prevent the transmission or disclosure of medical
secrecy, which may be contrary to the provisions of Art. 8 of the
Convention (see § c, Art. 3, 5, 6 and 9 of the 1981 Convention for the
Protection of Individuals with regard to Automatic Processing of Personal
Data). The ECtHR points out that the considerations outlined above are
particularly important when it comes to non-disclosure of information
regarding a person’s HIV illness since disclosure of such information can
significantly affect a person’s private and family life, social status, and
employment, putting such a person at risk of becoming an exile in society.
Therefore, an interest in the confidentiality of such information will be of
greater importance in determining whether interference with the exercise
of this right is consistent with the purpose of the law being prosecuted.
Such interference cannot be recognized as necessary under with Art. 8 of
the Convention unless it is justified by certain overriding public interests.

203, payne-James, |. Wall, P. Dean. Medicolegal Essentials in Healthcare. 2" edition
Cambridge University Press, 26.11.200. 284 p.

ZECtHR judgment in the case of “Z. v. Finland” as of 28.02.1997. URL:
http://hudoc.echr.coe.int/eng?i=001-58033.
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At the same time, the ECtHR recognizes that the interests of the
investigation of the crime and the publicity of the trial may outweigh
the interests of both the patient and the public as a whole in relation to the
non-disclosure of medical secrecy (see Article 9 of the 1981 Convention,
which states that such interests (in crime investigations) are even more
important).

In the judgment of Avilkina and Others v. Russia (2013)%, the ECtHR
reiterated that maintaining the confidentiality of health data is crucial not
only to protect the privacy of the patient but also to maintain his or her
confidence in health professionals and the health care system as a whole.
In the absence of such safeguards, those in need of medical assistance may
refrain from seeking the necessary treatment, thereby endangering their
health. However, the interests of patients and the public as a whole in
protecting the confidentiality of medical information may be outweighed
by the interests of investigating and punishing crimes, as well as ensuring
the transparency of judicial proceedings, if such interests are proven to be
of greater importance. The ECtHR also recalls that, in dealing with
personal data transfers, it acknowledged that the competent public
authorities should retain some discretion regarding the establishment of a
fair balance between relevant public and private interests, which conflict
with each other. However, such discretion is accompanied by European
supervision. Referring to the unlimited powers of the prosecutor’s office to
request information that constitutes medical secrecy, the courts found it
legitimate to transmit such information and refused to satisfy the
applicants’” claim. The ECtHR does not see in the text of the court rulings
any indication that the national authorities have tried to strike a fair
balance between the applicants’ right to respect for their private lives and
the activities of the prosecutor’s office aimed at protecting public health
and the rights of citizens in this area. The ECtHR also supported its
position in the case of Sidorova v. Russia (2019)? mainly, the provision
that the protection of personal data, including medical information, is
fundamental to a person’s right to respect for his or her private and family
life, guaranteed Art. 8 of the Convention. However, the interests of the
patient and the public at large in protecting the confidentiality of medical
data may be outweighed by the interests of the investigation and the
publicity of the trial if such interests are proven to be of greater

2 ECtHR judgment in the case of “Avilkina and Others v. Russia” as of 07.10.2013. URL:
http://hudoc.echr.coe.int/eng?i=001-120071.

ZECtHR judgment in the case of “Sidorova v. Russia” as of 28.05.2019. URL:
http://hudoc.echr.coe.int/eng?i=001-193260/
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importance. The ECtHR also recalls that in matters relating to the
disclosure of personal data, as it has already stated in other cases,
competent national authorities should have some discretion to strike a fair
balance between relevant conflicting public and private interests.
However, such discretion implies scrutiny by the relevant European
bodies, and the limits of such discretion shall depend on such factors as the
nature and importance of the interests at stake and the degree of
intervention. The Court notes that the applicant was neither a suspect nor a
defendant in any criminal proceedings. The Government also failed to
adduce any evidence regarding any administrative investigation into the
complaint against the applicant. Given the material submitted, the Court
did not see any urgent public need to require the applicant's confidential
medical information to be disclosed.

National jurisprudence on balancing private and public interests
isinline with the ECtHR’s case law. In the Resolution of the
Kupyanskyi City District Court of Kharkiv region as of May 31, 2017,
case no.678/1177/17%, it was found that the investigator of the
Kupyanskyi police department PERSON_3 had filed a request to the Chief
Doctor of Kupyanskyi Central City Hospital on the PERSON_2 being
registered as psychiatric patient in connection with the need to investi-
gate criminal proceedings No. 1201522037000270 for ref. Ne 85/1046 of
20.01.2016 ... Based on the above, the court considered that the evidence
to confirm the guilt of PERSON_5 in the commission of the said offense,
is absent, as is the absence of the composition of the offense, and therefore
the administrative proceedings against PERSON_1 under Art. 188-39
Part 4 of the Code of Administrative Offenses shall be closed in the
absence of the offense in his actions. In the Resolution of the Commu-
narskyi District Court of Zaporizhzhia as of October 13, 2016, the case
No. 333/4999/16-p® the judge finds it to be established that PERSON_2,
being an official of the controller of personal data, in the absence of data
on the conduct of pre-trial investigation trial of PERSON_4, gave
unauthorized person information about the mental health of the latter,
which did not comply with the procedure for protection of personal data
established by the law on protection of personal data, which led to illegal
access to the said data by unauthorized persons and to the violations

2 TlocranoBa Kym’sHChKOTO MickKpaiioHHOro cyday XapkiBchkoi oGmacti Bim 31.05.2017 p.
(cipaBa Ne 628/1177/17). URL: http://reyestr.court.gov.ua/Review/66866596 (Postanova Kup’yan-
s'’koho mis'krayonnoho sudu Kharkivs'’koyi oblasti vid 31.05.2017 r. (sprava Ne 628/1177/17).

% TlocraHoBa KomyHapchkoro paifoHHOro cymy M. 3amopixoks Bix 13.10.2016 p.
(cmipaBa Ne 333/4999/16-n). URL: http://reyestr.court.gov.ua/Review/62006490  (Postanova
Komunars'koho rayonnoho sudu m. Zaporizhzhia vid 13.10.2016 r. (sprava Ne 333/4999/16-p).
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of personal data rights, namely those of PERSON_4. While analyzing both
judgments of national courts, it can be noted that the criteria for balancing
the interests, in particular are: 1) the existence of rights of a competent
person, which is caused, for example, by the investigation of criminal
proceedings against an individual, the data on whom is required;
2) using such a measure to secure criminal proceedings as temporary
access to personal belongings and documents, if necessary, to read them,
to make copies and to obtain them (to seize them), remembering that, as a
rule, in the researched field, personal belongings and documents may
contain medical confidential information.

Witness immunity is important in the research of this balance. In the
new wording of the Civil Procedure Code of Ukraine (hereinafter — the
CPC of Ukraine) (Article 70), persons who are legally obliged to keep
confidential information entrusted with confidentiality are excluded from
the list subjects who cannot be questioned as witnesses about such
information in connection with their professional or professional status.
Previously, health professionals and other employees of the healthcare
sector (for example, management and employees of health departments)
were on that list. The issue of witness immunity is closely linked to a
person’s right to medical secrecy. Criminal Procedure Code of Ukraine
(para. 2 h. 2, art. 65) provides clearer regulations with appropriate
guarantees of human rights. It contains the provision, which health care
professionals and other persons who became aware of illness, medical
examination and its results, intimate and family aspects of a person’s life,
in connection with the performance of professional or official services,
cannot be questioned as witnesses about the information that is a medical
secret. Only a person, who has entrusted to the above persons the
information which contains medical secret, can exempt them from the
obligation to perform such professional duty. The amount of information
that can be lawfully disclosed is also determined by the person who
provided it, i.e. the patient or his or her legal representative. It should be
emphasized that the procedure for such exemption is stipulated by law, and
it can be provided namely as a written statement of will signed by the
person who entrusted the said information. Unfortunately, nowadays the
CPC of Ukraine not only did not improve the previous version
of Art. 51 of the CPC of Ukraine (effective until amended), but and
generally excluded from the list of persons who cannot be interrogated as
witnesses, those who are obliged to keep medical secrecy, thereby
endangering human rights, in particular, the rights guaranteed by Art. 8
of the Convention.
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It is necessary to draw attention to the case law, which actualizes the
issue of preserving information that contains medical secret by medical
professionals in the context of administration of justice. The judgment of
the Kyiv Court of Appeal within the panel of judges of the Civil Trial
Chamber as of 11.04.2019, case No 761 / 29995/17, made as a result of the
claim of PERSON_2 to PERSON_4, State Institution “National Scientific
Center ‘Institute of Cardiology named after Academician M.D.
Strazheska’ of the NAMS of Ukraine” on the recognition of decisions and
actions as illegal, compensation for moral damage. In particular,
PERSON_2 indicates that on March 7, 2017, a leading researcher of the
department of interventional cardiology of the State Institution “National
Scientific Center ‘Institute of Cardiology named after Academician
M.D. Strazheska’ of the NAMS of Ukraine” PERSON_4 (as the chairman
of the commission that conducted his examination on March 04, 2017),
while providing testimony in the courtroom of the Solomianskyi District
Court of Kyiv, disclosed information that contained medical secret about
PERSON_2, without his permission. PERSON_4 disclosed the above
information to an unspecified number of persons, as there were media
representatives in the courtroom, as well as an online broadcast of the
court hearing was conducted, and it can be assumed that a lot of people in
Ukraine and abroad were watching it. Such actions by a PERSON_4
violated PERSON’s_2 rights to life, healthcare and medical secrecy,
causing undue harm to his business reputation, honor and dignity. Thus,
the doctor PERSON 4 violated Art. 32, 34 of the Constitution of Ukraine,
Part 1 Article 286 of the Civil Code of Ukraine, Art. 39-1 Fundamentals of
the Legislation of Ukraine on Health, Article 11 of the Law of Ukraine
“On Information” when he dislosed PERSON’s_2 medical secret.
PERSON_2 requested the court to declare actions of PERSON_4, mainly
the disclosure of doctor’s and medical secrets regarding PERSON_2 on
March 7, 2017, while giving evidence as a witness in the courtroom as
illegal and to withdraw from leading researcher of the department of
interventional cardiology of the “National Scientific Center ‘Institute of
Cardiology named after Academician M.D. Strazheska’ of the NAMS of
Ukraine” PERSON_4 in favor of PERSON_2 UAH 1 000000, as
compensation for moral harm caused by the disclosure of medical secret.
The panel of judges of the Court of Appeal, taking into account the
provisions of the current legislation of Ukraine, promulgation by the mass
media clarified opinion of the State Institution “National Scientific Center
‘Institute of Cardiology named after Academician M.D. Strazheska’ of the
NAMS of Ukraine” concerning the state of health of the PERSON_2,
provided by the authorized person with the written consent of PERSON_2

117



for the disclosure of his personal data, agrees with the findings of the court
of first instance that when giving evidence, as a witness, in the in the
courtroom of Solomianskyi District Court of Kyiv, PERSON_4 did not
violate the law regarding the prohibition of disclosure of doctor’s and
medical secret as regards to PERSON_2%.

The above judgment clearly indicates, on the one hand, the importance of
the topic, and, on the other, the problems with law implementation and
enforcement. According to the results of the analysis of the legal framework
with the projection on the outlined resolution, in particular, several remarks
can be made: 1) the procedure for the release of medical professionals from
the obligation to preserve medical secret is clearly defined in Part 2,
Article 3. 65 of the Criminal Procedure Code of Ukraine, and therefore,
in extrapolation to this case there should have been a written consent
of PERSON_2 that he does not object to the disclosure of his personal data
for the forensic examination, as well as to conduct the examination itself.
Therefore, it seems strange to have such an expansive interpretation of
the court, since the consent concerned the forensic examination and not the
medical professionals; 2) the provision of information to the mass media is
not a statutory requirement for the release of a healthcare professional from
the obligation of keeping professional secrecy.

The ECtHR’s position in Z. v. Finland?’ case seems to be similar to the
above statements. The Court outlines: "[t]he Finnish law provides that the
applicant’s medical advisers could be obliged to testify about the applicant
without her consent only in very limited number of cases, namely in the
case of the investigation, prosecution of committing crimes punishable by
imprisonment for a term not less than six years (see paragraph 46). Since
they refused to give evidence to the police, the latter had to obtain a
sanction from a judicial authority, a city court, to hear them as witnesses
(see paragraph 28). ... The persons involved in this process were obliged
to consider this information confidential and non-disclosable... It should
not be doubted that the authorized state bodies were given the right to
believe that the public interest testified in favor of the investigation and
prosecution of X., who had made attempts to kill as regards to five crimes,
not just three of them”. Thus, the ECtHR, establishing a balance, indicates
that, subject to a statutory regulation, public interest may prevail without
violating human rights.

% TlocranoBa Kuiscekoro amensmifiHoro cyny Bin 11.04.2019 p. (cnpasa Ne 761/29995/17).
URL: http://reyestr.court.gov.ua/Review/81170220.

7" ECtHR judgment in the case of “Z. v. Finland” as of 25.01.1997. URL: http://hudoc.echr.coe.int/
eng?i=001-145423.
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CONCLUSIONS

There is an urgent need to eliminate the discrepancy between the by-
laws, in particular, MOH Order 1269, and the laws of Ukraine, to observe
in the course of right enforcement the balance of the stated interests in
order to respect human rights, as well as to ratify the Convention on
Human Rights and Biomedicine, which contains many up-to-date
progressive provisions and may have a positive impact on expanding and
improving the content and scope of personal non-proprietary human rights
in healthcare.

It is also necessary to amend Art. 70 CPC of Ukraine, in order to
include medical professionals and other persons working in the field of
health care to the list of subjects of witness immunity, as well as to
regulate the procedure for the release of medical professionals from
maintaining the professional duty of medical secrecy in the event of the
death of their patient, which is not legally defined today either in criminal
or in civil proceedings.

The analysis of balances in health care is aimed at achieving the key
balance: the balance of interests of the health care professional and the
interests of the patient, which consists in the ratio of those interests where
each of the parties of legal relations in the provision of health care does not
violate the subjective rights of the other party and can freely determine
their actions to achieve the goal (results), which is to preserve life and
health, strengthen and restore health, establish the absence of diseases in
compliance with the statutory regulations of Ukraine.

SUMMARY

The article deals with the issues of human right balances in the field of
healthcare. Thus, while analyzing the jurisprudence of the European Court
of Human Rights, the authors highlight balancing such pairs of legal
interests as patient’s right to life and the right to respect of private life;
private and public interests. The named issues are of significant
importance in modern society.

Medical law is a branch of law that combines such important aspects of
social wellbeing as law, medicine, ethics, etc. These aspects can collide
and create the synergistic value of parallels. European Court of Human
Rights, being the custodian of the rule of law, constantly seeks balances to
ensure human rights and to develop the concept of humanity as any human
rights activity. While weighting rights and legitimate interests, the balance
of justice shall be maintained.
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There is an urgent need to eliminate the discrepancy between the by-
laws, in particular, MoH Order No. 1269, and the laws of Ukraine; to
amend Art. 70 of the CPC of Ukraine, having secured among the
subjects of witness immunity medical professionals and other persons
working in the field of healthcare; to observe during the law
implementation and enforcement the balance of the above interests in
order to respect human rights; to ratify the Convention on Human Rights
and biomedicine, which contains many time-consuming progressive
institutions and would have a positive impact on expanding and
improving the content and scope of personal non-proprietary human
rights in healthcare. The analysis of balances in healthcare is aimed at
achieving the key balance: that of interests of the healthcare professional
and patient, which consists in the ratio of those interests in which each of
the parties in the healthcare relationships would not violate the subjective
rights of the other party and exercise freely and determine their actions to
achieve the goal, which is to preserve life and health, strengthen and
restore health, establish the absence of diseases in compliance with the
statutory regulations of Ukraine.
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RECEPTION OF THE INSTITUTES
OF THE CONSTITUTIONAL MECHANISM
FOR THE PROTECTION OF HUMAN RIGHTS IN UKRAINE

Verlos N. V.

INTRODUCTION

The current stage of state building in Ukraine is characterized by
qualitative changes in the institutional design of the constitutional
mechanism of public power where the human rights institutions take
the leading place. The process of constitutional and legal modernization in
the context of the tendencies of global constitutionalism is accompanied by
the reception of ideas, doctrines, concepts and institutions focused
on building a democratic organization of the society, ensuring the rule of
law, recognition of human rights and freedoms as the highest social value,
and optimizing the mechanism of guarantee and protection of human
rights and freedoms.

Constitutional-legal modernization is in fact a combination of
qualitative changes of the legal system, and this process is therefore
impossible without the use of the international experience and the
reception of positive achievements of the advanced democracies.

The problem of the reception has become especially relevant in the
context of Ukraine’s foreign policy towards European integration, which
in its turn requires to harmonize, the national legislation of Ukraine with
that of the European Union. Thus, in 2014, Ukraine ratified the
Association Agreement with the European Union® and finally embarked
on the path of European integration and, as stated in the Parliament’s
statement, «the Verkhovna Rada of Ukraine considers ratification of the
Association Agreement between Ukraine and the European Union not only
as a stimulating factor for further reforms in Ukraine, but also as a further
step on the way to achieving the ultimate goal of European integration —
gaining full membership in the European Union» In addition, in

TIpo parudixanito Yromu mpo acouiariio Mix YKpaiHOW0, 3 OfHi€l CTOPOHH, Ta €BPOMNEHCHKIM
Coto3oM, €BpoIeHCHKMM CITIBTOBAPHCTBOM 3 aTOMHOI €HEpril i IXHIMU Jiep)KaBaMU-YICHAMH, 3 IHIIOT
croponr: 3axkoH Ykpainu Bim 16 Bepecms 2014 poxy URL: http://zakon2.rada.gov.ua/laws/show/
1678-18.

2 MIpo 3asey BepxoBHoi Pamn Vkpainm «IIpo eBponeiickkuii BuOip Yipainm»: IlocraHopa
BepxosHoi paau Ykpainu Bix 16.09.2014 p. URL: http://zakon5.rada.gov.ua/laws/show/ru/1679-18.
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accordance with the constitutional changes of 2019, the preamble to the
Basic Law proclaims the «irreversibility of the European and Euro-
Atlantic course of Ukraine».

As one of the vectors of constitutional and legal reform in the context
of the European integration is the improvement of the system of
guaranteeing and effectiveness of the constitutional mechanism of human
rights protection in Ukraine. This process should be carried out including
qualitative updating of existing and the reception of the ways of protecting
constitutional human and citizen rights. That is why the issue of the
possibility and necessity to continue the reception of the ombudsman
institute and the mediation institute is highly topical.

1. Improving the functioning of the institute of ombudsman based

on the foreign experience

The constitutional development of the modern democratic state,
determined by the idea of people-centrism, is oriented towards the search
for new institutional forms in the field of human rights protection.
The legal nature of public authority is the desire to expand the limits of
influence on the society, and it is therefore important to develop an
effective deterrent mechanism that will contribute to the prevention of the
attacks against the human rights as well as violation of them by the public
bodies and their representatives.

In the context of reformation, under the influence of the globalization
and internationalization of constitutional law, there is the reception of the
institutes that have already been tested over time and function effectively in
the foreign countries. The institute of ombudsman is one of the sort in the
field of human rights protection. In the context of constitutional and legal
modernization, the borrowed institute of ombudsman implemented into the
legal system of Ukraine receives qualitatively updated characteristics and
requires a comprehensive analysis of the specifics of functioning.

In the process of world democratization, most states try to create new
and update existing models of human rights institutions. In Ukraine,
the evolution of the institute of ombudsman is underway, and therefore
the study of the issue of the place and role of this human rights institute in
the constitutional mechanism of human rights protection is quite relevant
at the present stage of state building.

® ITpo BHeceHHs 3MiH 10 KoneTuTyii Yipaisu (I0J0 CTpaTeriyHoro Kypey JepaBy Ha HaGyTTs
TIOBHOIPABHOTO WiIEHCTBA YKpaiHu B €Bporneiicbkomy Coro3i Ta B Opranizawii [TiBHiYHOATIIAHTHY-
Horo joroBopy: 3akon VYkpainm Bix 07.02.2019 p. URL: https://zakon.rada.gov.ua/laws/show/
2680-19#n6.
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The term «ombuds» comes from Scandinavia, in particular in the
translation from medieval Swedish the word «umbud» meant «power» and
«authority»”. The institute of ombudsman was first established in Sweden
in the early 19th century.

In the British Encyclopaedia, the term ombudsman is defined as «... an
independent public official investigating citizens» complaints against
officials and government authorities»®. Foreign researcher D.Rowat
defines ombudsman as «an independent and impartial functionary of a
legislative body, which oversees the activities of state bodies, considers
complaints of citizens in connection with administrative arbitrariness and
maladministration»°.

In constitutional doctrine there is no consensus on the definition of the
ombudsman. For example, some scholars .... this status as an official, in
particular, P.P. Shlyakhtun defines the ombudsman as «... a specially
elected or appointed official to control the observance of human and civil
rights by public authorities, first of all, state executive bodies»'.
V. Barchuk defines ombudsman as «... a senior official, appointed, as a
rule, by the parliament, authorized by the Constitution or a separate law to
control the observance of human and civil rights and freedoms by public
authorities, sometimes by local self-government bodies and their
public officials»®.

Other scholars define the term as a «state body». Namely
K. O. Zakomorna defines the term of ombudsman as «... a highly
authoritative, independent, functionally self-directed, politically neutral
state body designed to ensure the exercise of human rights and freedoms of
that uses in its work the unconventional criteria for assessing violations of
human rights and freedoms committed by public authorities, institutions
and organizations, and it affects them morally»°. Khamaneva N. Yu.
proposes to define the ombudsman as «... an independent public body

4 Howard Ch.L. The Organizational Ombudsman: origins, roles and operations: a legal guide,
Chicago: AmericanBar Association, 2010.642 p.

® The World Book Encyclopedia. Field Enterprise as Educational Corporation / Holbert
N. Corrol. - N.Y., 1972. V. 14. P. 574.

® Rowat D. C. The Ombudsman, Citizcnis Defender: Pref’ase to Second Edition.London:
George Allen and Unwin, 1986. — S. XXIV.

" IInsxtyn TLIT. TTapnaMenTapusm: cioBHUK-10BiTHMK. K.: TTapnamentchke Buz-Bo, 2003. C. 86.

® Bapuyk B.b. YnosHoBaxeHuii BepxoBHOi Pamu VkpaiHu 3 npaB INIOJMHH SK CY6 €KT
3a0e3MeUeHHs] HAIIOHAIBHOI Oe3neku: aBToped. aucepraiii ... KaHAWJATa IOPHINYHUX HayK
12.00.02. K., 2006. C. 10.

® 3akomopra K.O. THcTHTYT oMBy/ICMaHa sk 3aci0 3a0e3nedyeHHs mpas i cBOOO MIOIHHM Ta
rpoMajsHUHA (ITOPIBHAIBHO-TIPABOBUH aHAaIi3):aBTOped. AUCEpTalil ... KaHAUIATa FOPUIHYHHUX
Hayk: 12.00.02, Xapkis, 2000. C. 9.
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directly concerned with the protection of the rights and legitimate interests
of a person violated by the acts or omissions of administrative bodies
and officials»'°.

There is also a position according to which the term is defined as a
«public authority». A.V. Martseliak notes that the ombudsman is «...
appointed by the supreme bodies of state power to be a supervisory,
human rights, independent, politically neutral, one-person or collegial
body of state authority (official), empowered by the constitution or the law
on its own initiative or according to the citizen appeal to control official
bodies and officials (especially the executive branch) in terms of respect
for rights and freedoms of man and citizen, who usually acts informally at
its own discretion and recommends corrective actions committed to
the proper protection of these rights and freedoms»™*.

There is an interpretation of ombudsman as a «public-law institute».
Thus, L.V. Golyak, proposes to define «the specialized ombudsman
institution as an independent, self-directed, public, as a rule — state or
public institute, established for the purpose of ensuring the state (or
equivalent public) protection of rights and legal the interests of the persons
belonging to vulnerable groups of the population and social groups, the
observance of the rights and freedom of these groups and respect by public
authorities and local self-government bodies, by their officials, as well as
organizations, institutions or other institutions, who specialize in providing
public services*?.

The stated positions of the scientists can be partly agreeable with, but
we believe that the ombudsman is an organizationally separate, relatively
independent and politically neutral state body whose main task is to
promote the protection of human rights and citizens from violations made
by public authorities or their officials™.

The classic model of ombudsman, which may exist individually or
collectively, comes from the Swedish ombudsman established in 1809 and
other institutes of ombudsman of the Scandinavian countries (in Finland it
was founded in 1919; Denmark — in 1955; Norway — in 1962, and Norway

10 Xamanesa H. FO. MecTo 1 pONb HHCTHTYTa OMGY/ICMaHa B CHCTEME ITPABOBOTO KOHTPOIIS.
IpaBoBenenue. 1992. Ne 2. C. 84-88.

" Maprensx  O.B. KoHCTHTYHiliHO-TIpaBOBHIH CTaTyc iHCTHTYTy OMOYACMaHa: CBiTOBHii
ocBig Ta YkpaiHchka Mofenb: aBToped. AucepTamii ... HOKTOpa opuaudHux Hayk 12.00.02.
Opeca, 2004. C. 8.

2 Tonsik JIB. IHCTHTYT crieniani3oBaHoro oMOyJcMaHa: CBiTOBHMH JOCBij opramisamii Ta
NSUTBHOCTI: TUCC. ... KaH. popul. Hayk. cren. 12.00.02, K., 2009. C. 28.

¥ Bepnoc H.B. OMOyacMaH B MeXaHi3sMi 3aXHMCTy NpaB JIOAMHM B YKpaiHi: MOMIYK
eexTHBHOI MOIedi B KOHTEKCTI 3amo3WYeHHs 3apyOixkHOro nocBiny BicHuk 3amopi3pkoro
HAI[iOHAIBHOTO yHiBepCHTETY: 30ipHUK HayKkoBUX mpans. FOpuanani Hayku. 2018. Ne 2. C. 25.
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in 1962). The idea was distributed worldwide (New Zealand — 1962 and
Australia — 1977). The original idea of the classic model of the
ombudsman was far from the ideals of human rights. It was simply an
institution focused on ensuring the rule of law in public administration™*.

The institute of ombudsman was widely spread after the Second World
War, which was due to a number of reasons: the world community realized
that the maintenance of the world order would be impossible without
respect for human rights and freedoms, civic activity increases™ and the
activities of state structures boosted. Also public authorities were given
discretionary powers. It caused the necessity to introduce new mechanisms
of protection against arbitrariness of the officials'®. Then the humanity
became aware of the need to establish effective and innovative institutes,
one of which was the institute of ombudsman.

Today, the legal Institute of ombudsman is operating effectively in the
United Kingdom, Switzerland, Portugal, Australia, Spain, Germany, Italy,
the Netherlands, Croatia, the Czech Republic, Bosnia and Herzegovina,
Macedonia and others. In the post-socialist countries, the institute of
ombudsman was established in Ukraine, the Russian Federation, Georgia,
Moldova, Uzbekistan, Azerbaijan, Armenia, Kazakhstan, and others.

In the legal literature, three models of the ombudsman distinguished by
their nature and place in the state legal system and the procedure for
appointing them are specified: 1) the executive ombudsman (quasi-
ombudsman), appointed by government or president (France, USA);
2) the independent ombudsman is an independent branch of power, the
level of which corresponds to the level of the legislative, executive and
judicial branches. Appointed by the President or Parliament but not subject
to the appointing authority (Portugal, Namibia, Netherlands);
3) the parliamentary ombudsman is part of the legislative system, he or she
is appointed (elected) by the parliament and is under control of the
parliament™'.

4 Cheng, HingYong. The Emergence and Spread of the Ombudsman Institution. Annals of
the American Academy of Political and Social Science. 1968. Vol. 377. May. P. 20-30.

% Rowat D. The Ombudsman Plan: The Worldwide Spread of an Idea. Rev. 2nd ed. Lanham:
University Press of America, 1985. P. 131.

%8 Seneviratne M. Ombudsmen 2000 URL: www.bioa.org.uk/BIOANew/Ombudsmen-2000-
Mary%?20Seneviratne.pdf.

¥ Myxutauros E.H. MHcTuTyT OMGYyACMaHa (YIPOTHOMOYCHHOTO 110 MpaBaM YeToBEKa) B
MEX/IyHapO/IHOM IIpaBe: HCTOPUs BO3HUKHOBEHUS M Pa3BUTHA B cTpaHax mupa u Kasaxcrana. KP
¥F'A 6aandamanapei=Hoxnaovr Hayuonanerot akademuu uayx Pecnyoauku Kaszaxcman. 2008.
Ne 6. C. 104-105; HoBukoBa A.E. MHCTUTYT VYIOJHOMOYEHHOIrO IO IpaBaM uYeJIOBEKa B
Poccuiickoit ®eneparuy (MCTOPUKO-IIPABOBOM M TEOPETUKO-NIPABOBOH AaCIEKTHI): aBTOped.
JUcce. ... KaHa. opuj. Hayk: cnen. 12.00.01; 12.00.02, CII6., 2007. C. 8.
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The parliamentary model of the Ombudsman is considered to be a
classic one. However, generally agreeing with the proposed classification
of Ombudsman models, it should be noted that the practice of operating in
foreign countries is mainly indicative of the real existence of a
«combined» model, which simultaneously combines several models of the
ombudsman with different status®.

Based on three basic models, scientists propose to classify ombudsmen
and their legal nature and territorial context by dividing them into: 1) an
international ombudsman; 2) the European ombudsman (Commissioner)
for Human Rights; 3) national ombudsman; 4) the regional ombudsman;
5) the ombudsman acting locally/local ombudsmen™.

In the process of the reception of any institute, it can acquire specific
features, which can contribute to the formation of a qualitatively updated
model. For example, after borrowing the idea of the institute of
ombudsman, the US developed and modified it. Unlike other states where
the institute of the ombudsman had some difficulties in the implementation
process, which were accompanied by overcoming political, social and
legal barriers, in the USA the establishment of the institute of ombudsman
received active public support, including from the legal community.
Asearly as 1967, the American Bar Association established an
Ombudsman committee within the administrative law section and, in 1971,
passed a resolution on the need to develop the ombudsman’s concept at
both federal and state levels®.

Because of borrowing from the classic model of the ombudsman and
being perceived by the American legal system, it has transformed,
differentiated, and therefore an updated model of this human rights
institute emerges as a «quasi-ombudsmans.

According to the American researchers, the concept of «quasi-
ombudsman» includes all derivatives of the classic model of the
Ombudsman, and its peculiarity is that this institute has spread not only in
the field of public-legal relations, but also in the sphere of private legal
regulation. For example, the idea of the Institute of Organizational or
Corporate  Ombudsman, which is a structural unit of an institution/

¥ Beproc H.B. OMOyacMaH B MeXaHi3sMi 3aXHMCTy NpaB JIOAMHM B YKpaiHi: MOMIYK
edexkTHBHOI MoJeni B KOHTEKCTI 3alMO3HYEHHS 3apyOiXKHOrO nocBiny BicHukx 3amopi3skoro
HaLiOHANBHOTO yHiBepcHTeTY: 30ipHUK HaykoBUX mpaub. FOpuanuHi Hayku. 2018. Ne 2. C. 26.

® Hopukoa A.E. MHCTHTYT YNOJTHOMOYCHHOrO 10 MpaBaM deloBeka B Poccmifckoit
@enepannn (MCTOPUKO-TIPABOBOII M TEOPETHKO-TPABOBOI ACIEKTHI): aBToped. AucC. ... KaH.
ropuz. Hayk: cner. 12.00.01; 12.00.02, 2007. C. 8-9.

2 Hoceipesa E. M. OcobenHocTn uHCTHTYTa oMOyacMena B CLUIA. Ipaso u nommuxa. 2001.
Ne 9. C. 12-15.
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corporation created to resolve conflicts within that organization, in parti-
cular between employer and employee, between management personnel
and subordinates, has recently been distributed. It was established in such
corporations such as IBM, AT&T, Bank of America, Washington Post?,
and many universities (university or student ombudsmen)?.

However, some American researchers, including J. Lubbers, have
stressed the controversy of using the term «ombudsman» to specify
existing alternative human rights institutions. In particular, the researcher
points out that, in general, the foreign origin of this term is meaningless to
most people, but in the United States «... four states, twenty federal
agencies and more than 1,000 corporations set up ombudsman offices,
using alternative names such as «lawyer», «representative of the citizen»
and «mediator»?. That is, the borrowed model of the ombudsman in the
United States over time lost its identity and ceased to perform
the functions that characterize the classic model of the ombudsman.
The US experience should be taken into account in the process of adopting
a borrowed model of the ombudsman in Ukraine.

Today, the effectiveness of the institute of ombudsman depends on a
number of factors, including the development of scientific and
technological progress. Namely, as M. Seneviratne notes, the emergence
of modern electronic communications technologies, in particular the
Internet and personal computer, has great potential for strengthening
democratic power?’. This potential is particularly evident af fot the
institute of the ombudsman, which plays an important mediating role in
addressing public complaints against members of the public
administration. But to what extent will this potential be realized?
Of course, the current offices of the ombudsman should take advantage of
state-of-the-art electronic technologies to better communicate with the
public and improve the quality of service given to the public®. In his

2 Cnvax 0.I'. Mozenu HMHCTHUTYTa OMOy/CMaHa Ha COBPEMEHHOM dTarte. [ ocyoapcmeentoe
cmpoumenvcmeo u npaso. 2003. Bem. 4. C. 53-62.

2 Janzen Fred G. A historical study of the campus ombudsman Inunited states higher education:
a dissertation Ineducation Submitted to the Graduate Faculty of Texas Tech University in Partial
Fulfillment of the Requirements for the Degree of doctor of education, Texas 1971. 254 p.

2| ubbers Jeffrey S. Ombudsman Offices in the Federal Government — An Emerging
Trend Administrative Law and Regulatory Practice. Spring 1998 Volume 2. Nel URL:
https://mmww.americanbar.org/newsletter/publications/gp_solo_magazine_home/gp_solo_magazine_
index/lubbers.html.

2 Seneviratne M. Ombudsmen 2000 URL: www.bioa.org.uk/BIOANew/Ombudsmen-2000-
Mary%?20Seneviratne.pdf.

% Hyson S. Adapting the Ombudsman Idea to the 21st Century: Fighting Puffery,
E-Government, and Forensic Investigations..University of New Brunswick (Saint Johncampus)
URL: https://www.cpsa-acsp.ca/papers-2008/Hyson.pdf.
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study, P. Norris notes that «cyber-optimists hope that the development of
the interactive services is a new channel of communication, and that
improving the efficiency of digital technologies will help to increase the
effectiveness of representative democracy and to establish a relationship
between the citizen and the state. In contrast, cyber-pessimists question the
ability of governments to adapt to the new environment?.

In the national legal sphere, the process of borrowing of the institute of
ombudsman began with the adoption of the Constitution of Ukraine (1996)
in the form of the classic model of the Parliamentary Ombudsman. In
1997, the Parliament of Ukraine adopted the Law of Ukraine «On the
Ukrainian Parliament Commissioner for Human Rights», according to
which the Commissioner exercises parliamentary control over the
observance of the constitutional rights and freedoms of man and citizen
and protection of the rights of everyone in the territory of Ukraine®’. For
that, the Commissioner carries out his or her activities independently of
other state bodies and officials and, despite the parliamentary way of
formation, his or her powers cannot be terminated or limited in the event
of expiration of term of the authority of the Verkhovna Rada of Ukraine or
its dissolution (self-dissolution).

In the legal literature, researchers point out that the modern period is
characterized by the permanent development of the institutional
specialization of ombudsmen and the fulfilment of the functions of
ensuring the realization of human rights in various spheres of public
relations (public administration, military, penitentiary system, taxes and
business, medicine) and various most vulnerable categories of the
population (children, persons with disabilities, war veterans, national
minorities, migrants, LGBTI community, patients, etc.), the spread of the
functions for control and surveillance of the carried out by the regional and
municipal authorities and so on?.

Recently, a number of institutions have been established in Ukraine
according to the initiative both of the President and the government. They
are intended to promote the exercise of the powers of the relevant bodies
in the field of respect for the rights and legitimate interests of the certain
categories of persons. These institutions include the Commissioner of the

% Norris P. Digital Divide: Civic Engagement, Information Poverty, and the Internet
Worldwide. NewYork: Cambridge University Press, 2001. P. 112.

7 TIpo YnoBHOBaxeHoro BepxoBHoi Pajiu Ykpainu 3 npas moaueu: 3akoH YKpaiHH Bix
23.12.1997 p. URL:http://zakon2 .rada.gov.ua/laws/show/776/97-Bp.

28 KOHTpOITb 32 JisTBHICTIO OpraHiB MyGIiuHOi BIIaIN: HALIOHANBHI TOCBIA Ta MiXKHAPOIHI
cTannapty: ananitnuHa nonosigs / 10. C. llemmryuenko (kepiBHUK Ko aBT.), O. B. CkpumHiok,
H. P. Manumesa ta in. Kuis: Bua-Bo «Opunuuna gymka», 2018. C. 74-83
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President of Ukraine for Children»s Rights (2011), the Commissioner for
the Rights of the Crimean Tatar People (2014), the Commissioner for
Rehabilitation of the Participants in Anti-Terrorist Operation Who
Received Injuries, contusion, mutilation or Other Illnesses While
Participating in Anti-Terrorist Operation (2016).

Accordingly, the Government has instituted such official bodies as the
Government Ombudsman for Gender Policy (2017) and the Business
Ombudsman (2014). At the same time, there are separate institutions
designed to ensure that the rights of the persons with disabilities are
respected, both under the President of Ukraine and under the Cabinet of
Ministers of Ukraine (namely the Presidential Commissioner for the
Rights of Persons with Disabilities (2014) and the Government
Commissioner for the Rights of the Persons with Disabilities (2017).

It is worth noting that the introduction and existence of these
institutions cannot be attributed to the classic model of the Ombudsman,
since they are appointed, fully controlled by the relevant governmental
authority (President or Government). That is, such a model for the
existence of a system of human rights ombudsmen is likely to be «quasi-
ombudsmany.

In the process of finding the optimal model of the Ombudsman,
according to the initiative of the President of Ukraine, on 29.08.2019, a hill
was submitted to the Verkhovna Rada of Ukraine to amend Aurticles 85 and
101 of the Constitution of Ukraine (concerning the authorized
representatives of the Verkhovna Rada of Ukraine)?, according to which
it was proposed to change the nature and content of the functional
orientation of the activities carried out by Commissioners of the
Verkhovna Rada of Ukraine, at the same time expanding the powers of the
Parliament regarding their appointment and dismissal.

The need to amend the Constitution of Ukraine, as stated in the
explanatory note to the bhill, is to «create an effective and efficient
parliamentary control mechanism for respect for human and citizen rights
and freedoms in Ukraine. It is obvious that one official — the
Commissioner of the Verkhovna Rada of Ukraine for Human Rights, who
is curre?gtly assigned to this function, cannot effectively fulfil his or her
duties»™.

 TIpoexT 3akOHY NMpoO BHECCHHs 3MiH 10 cTateli 85 Ta 101 Komcturynii Ykpainu (1mogo
yHnoBHOBakeHHX BepxoBuoi Pamu Vkpainu) URL: https://wl.cl.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=66256.

* TlosicHioBabHA 3aMKCKa 10 MPOeKTy 3akony Ykpainn «IIpo BHECEHHs 3MiH 10 crateii 85
ta 101 Konctutynii VYkpainum (momo ymoBHoBaxkeHHX BepxoBHoi Pamu VYkpainm)». URL:
https://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=66256.
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Of course, the project initiative to improve the functioning of the
Parliamentary Ombudsman»s model towards the introduction of func-
tional specialization contains certain advantages and disadvantages.
The main benefit is the optimization of the parliamentary oversight
mechanism for human rights, and the disadvantage may be the threat
of unlimited expansion of the network of specialized parliamentary
ombudsmen.

Of course, at the doctrinal level, the issue of the reception of
specialized ombudsmen such as the «municipal ombudsman»®,
«the migration ombudsman», «the medical ombudsman»® and others
has been actively discussed recently. The experience of functioning of the
abovementioned officials in foreign countries has allowed to optimize and
increase the effectiveness of the whole mechanism of human rights
protection.

In general, considering the above-mentioned ideas, it is only necessary
to emphasize that during the reformation process in order to improve the
effectiveness of the human rights protection mechanism, it is necessary to
develop a unified concept of the establishment of the human rights
protection system, clearly defining which specific institutions are being
proposed, including the list of the ombudsmen and the only model within
which they can carry out their functions.

In developing this concept, the experience of functioning of
ombudsmen in foreign countries and the domestic practice of state
building should be taken into account.

2. Reception of the institute of mediation in Ukraine:
finding the best model through the prism of foreign experience
Mediation (mediation — intervention between conflicting parties to
promote reconciliation, settlement, or compromise®) is one way of

® Baranos O.B. MyHilunansHuii OMOYICMaH SK €IEMEHT JIOKAJIBbHOT CHCTEMH 3aXHCTY TIPaB
JIFOJMHM: IHCTHTYLIMHI Ta (yHKIioHaNbHI acnektd. Yacomuc KuiBcbkoro yHiBEepCHTETy mpasa.
2016. Ne 1. C. 69.

# Arees O.]1. KoucTuTyniliHO-TIpaBoBHMii cTaTyc OMOYACMaHa 3 MHTaHb Mirpalii: 3apyGixHi
MoJIeNli Ta NEPCIEKTHBH 3alpoBa/UKEHHS B YKpaiHi: aBTOped. AMcc. KaHA.. IOPHUJ. HayK CIEIl.
12.00.02. Xapkis, 2017. C. 4-5.

* Hayix H.C. [HCTHTYT MeIYHOTO OMGY/IcMaHa B YKpaiHi: 3aIpoBaikeHHs Ta TIEPCIICKTHBY
poseutky. Matepianu |l BceykpaiHchkoi HaykoBo-pakTHYHOI KoH(epeHUil «MemudHe mpaso
VkpaiHu : NpaBOBHiA CTaTyc NaiieHTIB B YKpaiHi Ta #Oro 3akoHozaBue 3abe3NeueHHs (TeHe3uc,
PO3BUTOK, IPOOIEMH 1 IIEPCHIEKTUBU BIOCKOHATCHH:)». JIbBiB: JIbBiBChKMit ObmacHuit braroxiiiamii
Donp . 2008. C. 211.

* Mediation. Merriam-Webster Dictionary. URL: https://www.merriam-webster.com/
dictionary/mediation.
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protecting human rights, which is used to mutually beneficial (consen-
sually) resolve a conflict with the assistance of a third party (mediator).

In the historical aspect, the roots of the Mediation Institute can be
found in Phoenician civilization and ancient Babylon. This institute has
become widespread in China and Japan. In these countries, up to modern
time, the reconciliation of the parties through dialogue is more effective
than appealing to the public authorities. The further development of the
mediation institute took place in Greece, where mediators were known as
«proxenetasy, and then in ancient Rome. A legislative regulation
of the status of mediators appeared in ancient Rome, starting with
Justinian»s Digest (Pandects). In Roman law, they were called differently:
«intersunus», «medium», «intersessor», «chilantrorus», «interrorlator»,
«sonsiliator», «intrrillosut», «interrésr», and at last mediators®.

In the process of developing social relations and finding alternative
forms of dispute resolution, the restoration (revival) of the institute of
mediation takes place initially in the countries of the Anglo-Saxon system
of law in the second half of the twentieth century (USA, UK and Austria).
In particular, in 1947, the United States created the Federal Mediation and
Conciliation Service (Federal Mediation Conciliation Service) as an
independent agency of the US Government. This body is tasked with
preventing or minimizing the impact of free-trade labour disputes through
mediation, reconciliation and voluntary arbitration®. This body functions
up to this day and mainly facilitates labor disputes.

In the modern sense, mediation emerged in the United States in the
early 1970s. Initially, these were pilot projects on the use of the mediation
procedure, but the successful use of mediation was the impetus for the
regulatory design of this institute in 2001 into the Uniform Mediation
Act (Uniform Mediation Act)®".

The reception of the institute of mediation in Europe takes place in the
late twentieth and early twenty-first centuries. In particular, the Council of
Europe accepts a number of recommendations: Recommendation Rec (98)
1 on mediation in family matters*®, Recommendation Rec (99) 19 on

® Txauenko B.B., Manyxuua O.A. Menuarus Kak COBPEMCHHbIH CIIOCOD pEIICHHS
xonbmKTa. Hedsuoicumocms: sxonomuxa, ynpasnenue. 2015. Ne 1. C. 87.

% Federal Mediation and Conciliation Service: official site.URL:https://www.fmcs.gov/
aboutus/our-history/

¥ Uniform Mediation Act (2001). JournalofDisputeResolution. 2003. Ne 1. P. 14-20.

® Pexomenaanus Ne R (98) 1 KoMuTeTa MHHHCTPOB TOCYIAapCTBAM-ueHAM KacaTelbHO
Meauanuu B ceMeiiHbix Bompocax or 02.01.1998 r. URL: http://www.commonground.org.ua/
lib_law.shtml.
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mediation in criminal matters®*, Recommendation Rec (2001) 9 on
alternative dispute resolution between administrative authorities and
private parties®®, Recommendation Rec (2002) 10 on mediation in
civil matters*. In 2004, the European Code of Conduct for Mediators
was adopted ™.

In addition, Directive 2008/52 / EC of the European Parliament and of
the Council on certain aspects of mediation in civil and commercial
matters was adopted in order to better implement the institution of
mediation within the framework of European Union legislation®.

In the countries of the post-socialist space, the process of the reception
of the institute of mediation, which has already received proper legal
formulation by adopting a special law (Republic of Kazakhstan (2011),
Russian Federation (2010), Georgia (2010), Belarus (2014), etc.), is also
gradually taking place.

It is worth emphasizing that in the process of reception of the Institute
of Mediation in foreign countries, various models and types of it were
formed. And this is quite logical, since the idea borrowed from the donor
country (concept, doctrine, institute, etc.) in the process of perception by
the recipient country can take on specific forms, features and qualitatively
updated interpretation. A number of social, economic, political,
organizational, cultural and other factors facilitates this.

Referring to the auestion above, the main models and types of
mediation produced during the practical use of foreign countries are
highlighted. Thus, 1.G. Yasynovskyi, analysing models of mediation in the
foreign countries, proposes to specify: 1) judicial mediation (Canada,
Germany); 2) lawyer mediation (ltaly); 3) notarial mediation (Georgia);
4) professional mediation (USA)*.

* Pexomenanis N R (99) 19 Kowmitery minictpi Paau €Bponu nepxaam — uneHam Pau,
SIKI 3alikaBieHi B opraHizamii Memianii y KpumiHambHuX copaBax Bim 15.09.1999 p. URL:
http://zakon3.rada.gov.ua/laws/show/994_828.

4 pexomenmanus Rec (2001) 9 Komutera MHHHCTPOB TOCYAAPCTBAM-UICHAM 00 albTepHa-
THBaX CyIeOHOMY pa30OMpaTenbCTBy MEXIY AaAMUHUCTPATUBHBIMH OpPraHaMH U YaCTHBIMU
croponamu ot 5 centssops 2001 roga URL: http://www.csr.ru/document/original_648.stm.

4 Pexomenanms Rec (2002) 10 Komurera MUHHCTPOBIOCYapcTBAM-UICHAM T10 METHALIUH
B rpakiaHcky xaenax ot 18.09.2002 r. URL: http://www.commonground.org.ua/lib_law.shtml.

“2 European Code of Conduct for Mediators (2004) URL:http://ec.europa.eu/civiljustice/
adr/adr_ec_code_conduct_en.pdf.

“* Directive 2008/52/EC of the European Parliament and of the Councilof 21 May 2008
oncertain aspects of mediationin civil and commercial matters.Official Journal of the European
Union. Ne L 136. P. 3-8.

4 Scunoschkuii LT, XapakTepucTuka Mozie/eii Me/ialii B po3BHHYTHX KpaiHax. FOpuouunuii
sicrux. 2014. Ne 4 (33). C. 95.

134



Another scientist N.V. Fedorenko identifies the following types of
mediation in the international practice: 1) conciliation procedures
combined with the state procedure (Great Britain, USA, Japan, Croatia,
Greece and Belarus); 2) public mediation (Russia); 3) mediation based on
the Harvard method and principle (Hungary, Portugal and Russia;
4) competitive mediation (USA); 5) consolidation (Russia, Switzerland
and France); 6) private mediation (USA, UK, Russia and Germany);
7) integrated mediation (Germany)®.

Therefore, from the above it becomes clear that in some countries
different models and types of mediation exist at the same time. Thus,
recognizing the expediency and necessity of the reception of the institute
of mediation as an alternative way of resolving legal disputes and an
innovative way of protecting constitutional human rights in Ukraine, it is
necessary to decide the following. Should the institute of mediation take
the form of an extra-judicial protection of human rights, whether it would
be a binding part of the justice system, or would it be applied at all stages
of the dispute. Also the status of mediators as a person who will directly
mediate in the process of conflict resolution, the categories of disputes that
can be resolved with the involvement of a mediator, the voluntariness or
obligation of mediation, etc. — are relevant at this stage*®.

For many years, the institute of mediation has actually been operating
in Ukraine. However, as the representatives of the Ukrainian Academy of
Mediators quite rightly point out, «to this day, Ukrainian mediators work
without legal support for their activity, masterfully using the limited
possibilities of using mediation within the current legislation»*’. Recently
the NGOs actively investigate foreign experience of mediation and take
over the functions of training mediators (NGO *“National Association of
Mediators of Ukraine”*®, NGA “Ukrainian Academy of Mediation”, etc.).
training of mediators (Odessa Regional Mediation Group (Odessa),
Podilsky Mediation Center (Vinnytsia), Ukrainian Mediation Center at

* ®denopenko H.B. Menuarmst B Poccuu: moHsTHE, XapakTepHbie ocoOeHHocTH. Hayka u
o0Opa3zoBaHMe: XO34HCTBO M 3KOHOMMKA; NPEANPUHUMATENLCTBO; NpaBo M ympasieHue. 2016.
Ne 3 (70). C. 50-51.

“ Bepnoc H.B. Peueniis iHCTUTYTy Mesialii K anbTEPHATHBHOIO CIIOCODY 3aXHCTY
KOHCTUTYIIIMHUX TPaB JIOJUHH 1 TPOMaAsHUHA B YKpaiHi. Bicnuk 3anopizpkoco Hayionanwbnozo
yHisepcumemy: 30ipnux Haykosux npays. FOpuouuni nayku. 2018. Ne 1. C. 32.

4" Kpecroschka H., Pomaname JI., BapaGam T. Memianis B YkpaiHi: HIOaHCH 3aKOHOJAB-
YOro BPETyJIIOBAaHHS: MyONdiKallis MpEeACTaBHUKIB YkpaiHcekoi akaiemil wMemianii URL:
http://mediation.ua/wp-content/uploads/2017/03/stattya-Mediatsiya-v-Ukrayini-nyuansi-
zakonodavchogo-vregulyuvannya.pdf.

“ HamjionaneHa  acomiamis  Meniatopie  Ykpaimum URL:  http:/namu.com.ua/ua/info/
mediation/where-to-study.
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KMBS (Kyiv), Mediation School of the Academy of Advocacy of Ukraine
(Kyiv), etc.).

From the above it can be concluded that today the process of the
reception of the institute of mediation in Ukraine has beem intensified, but
since this process involves not only borrowing but also perception
(implementation) of this institute, it is necessary to establish the necessary
legal conditions for its functioning in order to integrate this institute more
effectively to the legal system of Ukraine.

The normative basis that provides a real opportunity for the functioning
of the institute of mediation is the norm specified by Part 6, Article 55 of
the Constitution of Ukraine according to which “everyone has the right in
any unlawful way to protect his or her rights and freedoms from violations
and unlawful encroachments”*. Analyzing the normative content of the
abovementioned constitutional prescription, one can speak about the
possibility of a person to defend his or her constitutional rights, including
through the institute of mediation, of course, if the legislation of Ukraine
is not violated in the process of mediation.

In national law, the term «mediation» begins to be used since the
adoption of the Law of Ukraine “On Free Legal Aid» (2011). Thus,
according to Clause 4 of Part 2 of Article 7 of the abovementioned law,
services of free primary legal aid in particular include «providing
assistance in ensuring access of a person to secondary legal assistance and
mediation”®’. The Strategy for reforming of the judiciary, the system of
justice, and ancillary legal institutions for 2015-2020, approved by
the Decree of the President of Ukraine of May 20, 2015, also emphasizes
the need to “... expand ways of alternative (extrajudicial) settlement of
disputes, in particular, through the practical implementation of the institute
of mediation and arbitration™>".

Today, the normative definition of the term «mediation» is only
enshrined in the State Standard for Social Mediation Services
(17.08.2016), namely «mediation is defined as a method of resolving
conflicts / disputes by which two or more parties to the conflict / dispute

4 Koncrurynis Yipainu iz 28 uepsus 1996 p. (31 3minamu) URL: http://zakon5.rada.gov.ua/
laws/show/254k/96-sp.

% TIpo GesomnaTHy mpaBoBy jomoMory: 3akoH VYkpaimu Bix 02.06.2011 p. URL:
http://zakon3.rada.gov.ua/laws/show/3460-17?nreg=3460-
17&find=1&text=%EC%E5%E4%B3%E0&X=7&y=6#wW11.

S'Crpareris peopMyBaHHS CyIOYCTPOIO, CyIOUMHCTBA Ta CYMIKHHX NPaBOBHX iHCTHTYTIiB
Ha 2015-2020 pokw, 3aTBepkeHa Ykasom Ilpesumenta Ykpainu Bim 20 TpaBus 2015 poky
URL.: http://zakon3.rada.gov.ua/laws/show/276/2015?nreg=276%2F2015&find=1&text=%E0%
EB%FC%F2%E5%F0%EDY%E0%F2%E8%E2%ED%ES&X=7&Yy=5.
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are trying to reach an agreement in a structured process involving the
conciliator/mediator to resolve it»**. In addition, since September 8, 2016,
mediation has been included in the list of paid social services™. At the
same time, mediation covers assistance in conflict resolution, negotiation;
working out ways and terms of the conflict resolution®*.

That is, the evidence indicates an attempt at a subordinate level to
regulate this institute under the consideration , whereby mediation is
offered to be defined solely as a social service, and therefore its recipient
can be only a person or a family, including a foster home, family-type
orphanage, legal guardianship and trusteeship, a separate social group,
including ethnicity, health status, who are under the influence of difficult
circumstances and who require the provision of social services or receive
such services™. Such an interpretation of mediation significantly narrows
its content and significantly limits the range of persons who can use this
method to resolve a dispute.

In addition, at the end of 2017, the profession of mediator, namely
«specialist in conflict resolution and mediation in the socio-political
sphere» is included in the Classifier of the Professions of Ukraine DK 003:
2010%°. Although without the regulatory definition of educational and
qualification requirements for the profession «mediator» to include it in
the Classifier of the Professions is premature. The analysed legal
framework of functioning of the institute of mediation in Ukraine testifies
to the subordinate nature of the legal regulation of this institute and to the
urgent need for the adoption of a special law on mediation.

Summarizing, it is worth noting that since the reception of mediation is
a complex, multidimensional process that involves not only borrowing, but
also taking into account the legal system of this institute, more steps must

2 TIpo saTBepmkeHHs JIepKaBHOTO CTAHAAPTY COLIANBHOI TMOCHYTH MOCEPEIHHITBA
(menianii): 3arBepkeno Hakxasom MinicteperBa conianbHoi momitikd Bixg 17.08.2016 Ne 892
URL: http://zakon2.rada.gov.ua/laws/show/z1243-16.

% [Ipo BHeceHHs 3MiH O TIepeNiKy MUIATHHX couiaibHUX mociyr: ITocraHoa KaGinery
Miuictpie Vkpainu Bix 08.09.2016 Ne 596 URL: http://zakon5.rada.gov.ua/laws/show/596-2016-
n/paran5#n5.

¥ TIpo 3atBepmxenns [lepeniky COIATBHHX MOCHYT, IO HANAKTHCA 0CO0AM, fKi NepeCyBaloTh
y CKJIaJHUX JKUTTEBHX OOCTaBMHAaX i HE MOXYTh caMocTiHHO ix moponatu: Hakas MinictepcTsa
coujanbHoi momithkk  Ykpainm  Bix  03.09.2012p. Ne537 URL: http://zakon3.rada.gov.ua/
laws/show/z1614-12.

% Ipo 3atBepmkenHs JlepABHOrO CTAHIAPTY COMATBHOI IOCTYTH TOCEPEIHHITBA
(menianii): 3arBepkeHo Hakasom MinictepetBa comianbHOi momithkd Bixg 17.08.2016 Ne 892
URL: http://zakon2.rada.gov.ua/laws/show/z1243-16.

%3mina Ne6 g0 Krnacudpixatopa ITpodeciii JIK 003:2010: 3arBepmxena Hakazom
MiHicTepcTBa €KOHOMIYHOTO PO3BUTKY 1 TopriBmi Ykpainu Big 26.10.2017 p. Ne 1542 URL:
http://www.msp.gov.ua/files/zmina6.pdf.
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be taken to complete it. Therefore, the reception of the institute of
mediation as an alternative way of protecting constitutional human and
citizen rights in Ukraine is a promising area of reform with a focus on the
decentralization of the judiciary, a quality upgrade of the justice system,
and a substantial discharge of the courts. However, the reception of the
institute of mediation should take into account factors that will facilitate
effective integration and take into account the potential threats that may
arise during this process.

CONCLUSIONS

Summarizing the abovementioned, it can be stated that during the
process of balanced functioning and development of the Ukrainian
statehood, first of all, it is necessary to carry out a systematic constitutional
and legal modernization in accordance with a certain foreign policy vector,
which also requires a number of changes in the institutional design of the
constitutional mechanism of public power. In many ways, this process is
accompanied by the reception of certain ideas, concepts, doctrines,
institutions and norms in the constitutional law of Ukraine. The reception
of the proper institutes of the constitutional mechanism for the protection
of human rights, such as the institute of ombudsman and the institute of
mediation, deserves special attention.

Today, the combined model of the institute of ombudsman is
functioning in Ukraine. On the one hand, the parliamentary model
continues to develop, and on the other, an extensive network of «quasi-
ombudsman» institutions begins to operate. That is why during the process
of constitutional and legal modernization, while developing a mechanism
for the protection of human rights the development of an optimal model of
alternative (extrajudicial) human rights institutions should be paid more,
including the ombudsmen who would be able to function effectively and
facilitate the implementation of the human rights protection mechanism.

In the course of reception of a new institute of mediation for our
country it is necessary to carefully consider its implementation in the
Ukrainian constitutional and legal reality. Firstly, it means the necessity to
consider the type of mediation model. Secondly, it is necessary to take into
account the state of the sectoral legislation. Thirdly — gradually forming
the public consciousness towards the perception of the new institute for the
protection of constitutional human rights, and fourthly, taking into account
the peculiarities of the Ukrainian mentality, contribute to building a credit
of the civil society's confidence for the new democratic institution. Fifthly,
it is necessary to consider human resources obtained by the professional
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mediators and to form a system of institutions that is able to prepare them
and take into account other factors that can affect the reception process of
the institute of mediation in Ukraine.

Therefore, the reception of the ombudsman and mediation institutions
plays an important role in the process of enhancing the effectiveness of the
constitutional mechanism for the protection of human rights in Ukraine,
and it will also facilitate the implementation of the official course of
European integration enshrined in the Constitution of Ukraine. It should be
remembered that reception in the constitutional law is a complex multi-
stage process that must be approached cautiously and carefully in order to
prevent constitutional and legal distortions.

SUMMARY

The study has tried to comprehensively analyse the reception of the
proper institutes of the constitutional mechanism of human rights
protection in Ukraine based on the comparative legal analysis of the
foreign experience and positive achievements of the functioning of
ombudsman institutions and mediation in the advanced democracies.

An analysis of the overseas practice of the institution of ombudsman
confirms that this democratic institution is functioning effectively in most
democratic countries. In Ukraine, the reception of the constitutional and
legal institute under study is incomplete it is characterized by the search
for an optimal model. This process is also facilitated by a project initiative
to make amendments to the Constitution of Ukraine.

Unlike the institution of ombudsman, the reception of the institute of
mediation is a more complex and multifaceted process, as it is not only
about borrowing, but also about the reception of this institute that is new to
the Ukrainian legal system. Therefore, the reception of the institute of
mediation as an alternative way of protecting constitutional human and
citizen rights in Ukraine is a promising direction for the development of
state building.

Based on the analysis, the author concludes that the reception of the
institute of ombudsman and the institute of mediation plays an important
role in the constitutional mechanism of human rights protection in Ukraine
in order to increase the effectiveness of their implementation and
protection.

139



REFERENCES

1. TIpo patudikariro Yroau mpo acoliaiiro Mix YKpaiHow, 3 ofHiel
cropoHH, Ta €BponeiicbkiM Coro30M, €BpOINEHCHKUM CITIBTOBAPHCTBOM
3 aTOMHOI €Heprii i IXHIMU JepikaBaMH-WICHAMH, 3 1HIIOI CTOPOHH: 3aKOH
Vkpainu Big 16 Bepecus 2014 p. URL: http://zakon2.rada.gov.ua/
laws/show/1678-18.

2. Tlpo 3asBy BepxosHoi Pamu Vkpainu «IIpo eBpormeiicbkuii BuOIp
Vkpaian»: IloctanoBa Bepxosroi pamm VYkpaimum Bix 16.09.2014 p.
URL: http://zakon5.rada.gov.ua/laws/show/ru/1679-18.

3. Tlpo BHeceHHs 3MiH 10 KoHctuTytii Ykpaiau (oo cTpaTeriqanoro
KypCy Iep:KaBH Ha HaOyTTs IMOBHONPABHOTO WICHCTBA YKpaiHU B €Bpo-
neifcbkomy Coro3i Ta B Opranizanii I1iBHIYHOATIAHTHYHOTO JOTOBOPY:
3akon VYkpainm Big 07.02.2019 p. URL: https://zakon.rada.gov.ua/
laws/show/2680-19#n6.

4. Howard Ch.L. The Organizational Ombudsman: origins, roles
and operations: a legal guide, Chicago: American Bar Association,
2010. 642 p.

5. The World Book Encyclopedia. Field Enterprise as Educational
Corporation / Holbert N. Corrol. N.Y., 1972. V. 14. P. 574.

6. Rowat D. C. The Ombudsman, Citizcnis Defender: Prefase to
Second Edition. London: George Allen and Unwin, 1986. S. XXIV.

7. Ulmsxtyn ILII.  TlapmamenTapusMm: CIOBHHK-TOBimHUK. K.:
[Tapmamentcpke Bua-Bo, 2003. 151 c.

8. bapuyk B.b. YnoBHoBaxenuii BepxoHoi Pagn VYkpainu 3 mpas
JIIOAMHY SIK CyO'eKT 3a0e3ledeHHs HAlllOHANBHOI Oe3Meku : aBTopedepar
mucepTamii ... KaHaugaTa opunndaux Hayk. 12.00.02 — KOoHCTUTYIiTHE
paBo; MyHirumnaneHe npaso. K., 2006. 21c.

9. 3akomopua K.O. InctuTyT OoMOyiacmaHa sk 3aci0 3a0e3rneucHHS
paB i cBOOOJ JIIOJWHU Ta TPOMaJITHUHA (IOPiBHAIBHO-TIPABOBHIA aHANI3):
aBTopedepar amceprTanii ... KaHaumara OpuIuYHAX Hayk: 12.00.02 —
KOHCTUTYLI}HE [IPaBO; MyHIIUNAaNbHE paBo. Xapkis., 2000. 19 c.

10. XamaneBa H. FO. MecTo u posib HHCTUTYTa OMOYJICMEHA B CUCTEME
MPaBOBOTO KOHTPOJIA. [Ipasosedenue. 1992. Ne 2. C. 84-88.

11.Mapuensk O.B. KoHCTUTYIIfHO-TIpaBOBUI CTaTyC IHCTHTYTY
oMOyzacMaHa: CBITOBHM HoCBin Ta VYkpaiHChka Mojenb. ABTopedepaT
aucepranii ... JokTopa ropuaudHux Hayk 12.00.02 — koHcTUTYyHilHE
npaBo. Xapkis, Oneca, 2004. 18 c.

12.Tonsx JI.B. IHCTHTYT chemniaiizoBaHoro omOyJacMaHa: CBITOBHM
JIOCBiJl opraHi3amii Ta AiSJIbHOCTI: JUcepTallis Ha 3700yTTsS HAyKOBOTO
CTyNeHs KaHAuJaTa opuaudHux Hayk. cmei. 12.00.02 xoHcTuTyIiiiHE
MpaBo; MyHiunansHe npago. K., 2009. 228 c.

140



13.Bepnoc H.B. OmMOyacman B MexaHi3Mi 3aXHCTy IpaB JIFOJUHU
B YkpaiHi: monryk eeKTUBHOI MOJIelli B KOHTEKCTI 3aro3uueHHs 3apyOik-
HOTO JOCBimy. Bicnux 3anopizpkoeo HAYiOHATbHO20 YHIGEPCUMEMY:
36ipHuk nayxosux npays. FOpuouuni nayku. 2018. Ne 2. C. 23-32.

14.Cheng, Hing Yong. The Emergence and Spread of the Ombudsman
Institution. Annals of the American Academy of Political and Social
Science. 1968. Vol. 377. May. P. 20-30.

15.Rowat D. The Ombudsman Plan: The Worldwide Spread of an Idea.
Rev. 2nd ed. Lanham: University Press of America, 1985. 199 p.

16.Senevirathe M. Ombudsmen 2000 URL: www.bioa.org.uk/
BIOANew/Ombudsmen-2000-Mary%20Seneviratne.pdf.

17.MyxutnuaoB E.H. Hucturyr OMOyacmeHa (yImOJHOMOYEHHOTO
10 mpaBam 1IeJ'IOBeKa) B MCXKAYHAPOAHOM IMpaBe: HCTOPUSA BO3HUKHO-
BeHUs] W pa3BuUTHUS B crpaHax wwupa u Kazaxcrana. KP ¥4
basnoamanapvi=/lokiadwr Hayuonanvnoii axademuu Hayx Pecnybauku
Kaszaxcman. 2008. Ne 6. C. 95-111.

18.HoBukoBa A.E. MHCTUTYT YTIOTHOMOUYEHHOTO IO IpaBaM 4eioBeKa
B Poccuiickoit denepanun (MCTOPUKO-TIPABOBOM M TEOPETUKO-TIPABOBOMA
acrekTsl): aBToped. aucc. kaHn. opun. Hayk: cmem. 12.00.01; 12.00.02 —
KOHCTUTYLIMOHHOE IIpaBo; MyHHLuNanbHoe npaso. CII6., 2007. 24 c.

19.HocwipeBa E. . Ocobennoctu mHCcTUTYTa OoMOyncMmena B CIIIA.
IIpaso u nonumuxa. 2001. Ne 9. C. 12-15.

20.Cnyuak 10.I'. Monenu uHCTHTYTa OMOYyJICMEHa Ha COBPEMEHHOM
atane. [ocydapcmeennoe cmpoumenbcmeo u npaso. 2003. Bem. 4.
C. 53-62.

21.Janzen Fred G. A historical study of the campus ombudsman
In united states higher education: a dissertation. In education Submitted to
the Graduate Faculty of Texas Tech University in Partial Fulfillment of the
Requirements for the Degree of doctor of education, Texas 1971. 254 p.

22.Lubbers Jeffrey S. Ombudsman Offices in the Federal Govern-
ment — An Emerging Trend? Administrative Law and Regulatory Practice.
Spring 1998 Vol. 2. Ne 1. URL: https://www.americanbar.org/newsletter/
publications/gp_solo_magazine_home/gp_solo_magazine_index/lubbers.
html.

23.Hyson S. Adapting the Ombudsman Idea to the 21st Century:
Fighting Puffery, E-Government, and Forensic Investigations. University
of New Brunswick (Saint John campus) URL.: https://www.cpsa-acsp.ca/
papers-2008/Hyson.pdf.

141



24.Norris P. Digital Divide: Civic Engagement, Information Poverty,
and the Internet Worldwide. New York: Cambridge University Press,
2001. 303 p.

25.TIpo YnoBHOBaxeHoro BepxoBHoi Pajgu Ykpainu 3 mpaB JIFOIUHH:
3akon Ykpainu Big 23.12.1997 p. URL: http://zakon2.rada.gov.ua/laws/
show/776/97-sp.

26.KoHTpoib 3a MisUTFHICTIO OpraHiB MyOIiYHOI BIIAJN: HAI[IOHATBHUMA
JIOCBIJl Ta MDDKHAPOJIHI cTaHAapTh: aHaimiTuyHa aonosins / FO.C. lemmry-
4eHKO (KepiBHUK Kkoi. aBT.), O. B. Ckpumurox, H. P. Manummesa ta iH.
KuiB: Bua-so «tOpuamana gymkay, 2018. C. 74-83.

27.TIpoekT 3akoHy TpO BHeceHHS 3MiH Jgo crared 85 Ta 101
Koncrurymii Ykpaiau (moao ynoHoBaxxeHHX BepxoBHoi Paau Ykpainn)
URL.: https://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=66256.

28. TlosicHroBaJIbHA 3aITUCKa 10 MPOEKTY 3akoHy YKpainu «[Ipo BHeCeHHs
3MiH 0 crareid 85 Ta 101 Koncrurymii Ykpainu (11010 YITOBHOB&KCHHX
BepxoBHoi Pamn VYkpainm)» URL:https://wl.cl.rada.gov.ua/pls/
zweb2/webprocd_1?7pf3511=66256.

29.baranoB O.B. MyHimunansHuii oMOy/ICMaH SIK €JIEMEHT JIOKATBHOT
CHCTEMH 3aXHCTY MPAB JIFOIUHH: IHCTUTYIIHHI Ta (PYHKI[IOHATBHI aCIICKTH.
Yaconuc Kuiscokoeo ynigepcumemy npasa. 2016. Ne 1. C. 65-69.

30.Areee  O.J. KoncrutyniiiHo-paBoBuii cratyc omOylcMaHa
3 IUTaHb Mirpamii: 3apyOiKHI MOaeni Ta NEepCIeKTHBH 3allpOBaKEHHS
B Ykpaini: aBroped. mmcc. ... KaHm.. topun. Hayk crmem. 12.00.02 —
KOHCTHTYIIIHE TPaBo; MyHIilMIIaIbHE IpaBo. Xapkis, 2017. 21 c.

31.Haynik H.C. Iactutyt MeauuHoro omOyncMaHa B YKpaiHi: 3ampo-
Ba/DKCHHS Ta MEPCHEKTUBH pO3BUTKY. Marepianmu 1l Bceykpaincbkol
HayKOBO-TIPaKTHYHOI KOoH(epeHIii «MeauuHe nipaBo YKpaiHU : IpaBOBUI
CTaTyc MaiieHTiB B YKpaiHi Ta HOTo 3akoHOaBue 3a0e3IeveHHs (TeHe3uc,
PO3BHTOK, TMpoOJeMH 1 TEPCHEKTUBU  BIOCKOHAJCHHS)». JIBBIB!
JIeBiBCHKMI OOnacuuii baaroxiitanit ®onun. 2008. C. 210-212

32.Tkauenko B.b., Manyxuna O.A. Menuanusi Kak COBPEMEHHBII
crioco0 pemeHust KOHQIUKTA. Hedsuxcumocns.: IKOHOMUKA, YApAsieHue.
2015. Ne 1. C. 86-89.

33.Federal Mediation and Conciliation Service: official site.
URL: https://www.fmcs.gov/aboutus/our-history.

34.Uniform Mediation Act (2001). Journal of Dispute Resolution.
2003. Ne 1. P. 14-20.

35.Pexomennarmst Ne R (98) 1 Komurera MUHUCTPOB rocynapcTBaM-
yIeHaM KacaTeJbHO MeIualuu B ceMeiHbIX Bompocax oT 02.01.1998 r.
URL: http://www.commonground.org.ua/lib_law.shtml.

142



36.Pexomenmaris N R (99) 19 Kowmirery wminictpiB Pagu €Bporu
JepkaBaM — 4ieHam Pamu, ski 3allikaBieHi B oprasizaiii memiarii
y KpuMiHanbHKX crpaBax Big 15.09.1999 p. URL: http://zakon3.rada.gov.ua/
laws/show/994 828.

37.Pexomennanus Rec (2001) 9 KomuTera MEHUCTPOB TrOCyIapCTBaM-
qiieHaM 00 albTepHATHBAX CYACOHOMY pa30MpPaTeNbCTBY MEKIY aIMHU-
HUCTPATUBHBIMH OpTraHaMU W YaCTHBIMH CTOPOHAMH OT 5 CEHTAOps
2001 roma. URL.: http://www.csr.ru/document/original_648.stm.

38.Pekomenmamus Rec (2002) 10 Komurera MUHHCTPOB rocy-
JapcTBaM-wIeHaM [0 MeIualuu B rpaxaaHckux aenax oT 18.09.2002 r.
URL.: http://www.commonground.org.ua/lib_law.shtml.

39.European Code of Conduct for Mediators (2004) URL:
http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.pdf.

40. Directive 2008/52/EC of the European Parliament and of the Council
of 21 May 2008 on certain aspects of mediation in civil and commercial
matters. Official Journal of the European Union. Ne L 136. P. 3-8.

41. SIcunoBepkuii LI, XapaktepucTuka Moneiei Mefiamii B poO3BH-
HYTUX Kpainax. FOpuouunuii gicnux. 2014. Ne 4 (33). C. 94-98.

42.®enopenko H.B. Menmanuss B Poccuu: TOHATHE, XapaKTepHBIC
ocobennoctu. Hayka wu oOpa3oBaHue: XO3SHCTBO U DKOHOMHKA;
MpeITPUHAMATENLCTBO; TIpaBo u ynpasienue. 2016. Ne 3 (70). C. 49-54.

43.Bepnoc H.B. Penenuis iHcTHTYTY Memialii SIK aJbTepHaTHBHOTO
crnoco0y 3aXWCTy KOHCTHTYIIMHMX TIpaB JIOJUHH 1 TPOMAaIsHHHA
B YkpaiHi. Bicuux 3anopizpkoco nayionanvHoeo yHisepcumemy. 30ipHUK
Haykosux npaywb. FOpuouuni nayxu. 2018. Ne 1. C. 29-39. C. 32.

44 KpectoBceka H., Pomananze JI., bapabam T. Memianis B Ykpaini:
HIOAHCH 3aKOHOJIaBYOTO BPETyJIIOBaHHS: MyOJiKalis TpeAcTaBHUKIB
Vkpaincekoi  akamemii  memiamii  URL:  http://mediation.ua/wp-
content/uploads/2017/03/stattya-Mediatsiya-v-Ukrayini-nyuansi-
zakonodavchogo-vregulyuvannya.pdf.

45. HamionansHa acoraris MeiaTopiB Ykpainu URL:
http://namu.com.ua/ua/info/mediation/where-to-study.

46.Koucturymist Ykpainu Bix 28 gepBHs 1996 p. (31 3minamu) URL:
http://zakon5.rada.gov.ua/laws/show/254x/96-Bp.

47.1Ipo Oe3omnaTHy MpaBOBY JONOMOIY: 3akoH YKpaiHM Bif
02.06.2011 p. URL: http://zakon3.rada.gov.ua/laws/show/3460-17?nreg=
3460-17&find=1&text=%EC%ES5%E4%B3%E0&X=7&y=6#w11.

48.Crparerist pehopMyBaHHS CyI0YCTPOIO, CYIOUNHCTBA Ta CYMIKHUX
npaBoBux iHctHTyTiB Ha 2015-2020 pokm, 3aTBep/ukeHa YKa3oM
[Ipesumenta  Ykpainm  Big 20 TpaBHs 2015 poxy URL:

143



http://zakon3.rada.gov.ua/laws/show/276/2015?nreg=276%2F2015&
find=1&text=%E0%EB%FC%F2%E5%F0%ED%E0%F2%E8%E2%
ED%E5&X=7&y=5.

49.TIpo 3aTBepmkeHHs [lep)KaBHOTO CTaHIApTy COIiaJbHOI MOCITYTH
nmocepenHunTBa (Memiamii): 3atBepmkeHo Hakazom MinicTepcTBa
comianpHOi mosiTuku Big 17.08.2016 Ne 892 URL.: http://zakon2.rada.
gov.ua/laws/show/z1243-16.

50.TIpo BHECEHHS 3MiH [0 MEpeNiKy IUIATHUX COIIaJbHUX TOCIYT:
[ocranoBa Kabinery MinictpiB VYkpaimm Big 08.09.2016 Ne 596.
URL: http://zakon5.rada.gov.ua/laws/show/596-2016-n/paran5#n5.

51.TIpo 3atBepmkenHs [lepeniky coIiaIbHUX TOCIYT, IO HATAIOTHCS
ocobam, siKi epe0yBarTh y CKIAJIHUX KUTTEBUX 00CTaBUHAX i HE MOXKYTh
caMmocCTiiHO iX momonatu: Haka3 MiHicTepcTBa COIiaNbHOI IONITHKH
Vkpainn Bim 03.09.2012 p. Ne 537. URL: http://zakon3.rada.gov.ua/
laws/show/z1614-12

52.TIpo 3arBepmkeHHs JlepaBHOTO CTaHIAPTY COIIATBHOI IMOCITYTd
nocepeHUITBA (Memiartii): 3arepmkeHo Hakazom MiHicTepcTBa comialibHOT
nomituky  Bim  17.08.2016 Ne892. URL: http://zakon2.rada.gov.ua/
laws/show/z1243-16.

53.3mina Ne 6 gmo Kuacudikaropa IIpodecici JK 003:2010:
3arBepmkeHa Hakazom MiHicTepcTBa €KOHOMIYHOTO PO3BUTKY 1 TOPTiBII
Vkpaiau Big 26.10.2017 p. Ne 1542, URL: http://www.msp.gov.ua/
files/zmina6.pdf.

Information about the author:

Verlos N. V.,

PhD in Law, Associate Professor,

Department of Constitutional and Labor Law,
Zaporizhzhya National University

66, Zhukovsky str., Zaporizhzhia, 69600, Ukraine

144



DOI https://doi.org/10.36059/978-966-397-153-7/145-163

SOCIAL DIALOGUE IN THE FIELD OF LABOUR:
DEFINITION AND LEGAL REGULATION

Chanysheva G. I.

INTRODUCTION

In Ukraine, the establishment of social partnership in the field of labour
has been associated with the beginning of the 1990s. However, for a long
period, the regulatory framework in this area remained unformed due to
the lack of specific norms at the legislative level that would establish the
legal foundations of the social dialogue. With the adoption of the
Framework Law of Ukraine "On the Social Dialogue in Ukraine" of
December 23, 2010, these gaps have been eliminated. For the first time in
the national legislation the legal principles of organization and procedure
of conducting social dialogue in Ukraine were defined with the purpose of
elaboration and implementation of state social and economic policy,
regulation of labour, social, economic relations and ensuring improvement
of the level and quality of life of citizens and social stability in the society.

The development of the theory of social dialogue is one of the current
trends in the research of the modern doctrine of labour law. Legal aspects
of the social dialogue in the field of labour have been analyzed
in the works of V.V. Zhernakov, V.I. Komarnitsky, P.D. Pilipenko,
S.M. Prilipko, V.O. Protsevsky, M.V. Sorochishin, G.A. Trunova,
O.M.Yaroshenko and others.

At the same time, despite the existence of the legislative definition of
the concept, system and mechanism of social dialogue, there are different
points of view regarding these categories in the doctrine of labour law.

In order to mark the process of defining and converging of positions,
reaching common agreements and making of concerted decisions by the
parties to the social dialogue that represent the interests of workers,
employers, executive bodies and bodies of local self-government regarding
the formation and implementation of state social and economic policies,
regulation of labour, social, economic relations, the term "social dialogue”
is used in national legislation.

At the same time, it should be noted that social dialogue is a complex
multidimensional legal category and cannot be limited to a legislative
definition.
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In addition to the legislative definition of the concept of social dialogue
in article 1 of the Law of Ukraine "On the Social Dialogue in Ukraine" as
a process of defining and converging of positions, reaching mutual
agreements and making agreed decisions by the parties to the social
dialogue, social dialogue should be considered as: 1) one of the basic
principles of legal regulation of labour relations; 2) the system of
collective labour relations; 3) as an institute of labour law.

The definition of the social dialogue in the field of labour should be
analyzed, first of all as one of the basic principles of labour law, as a
system of collective labour relations and as a legal institute in the system
of this field.

1. Social dialogue as one of the basic principles of labour law
and the system of collective labour relations

Principles of labour law are the most important fundamental
foundations, the basis of this branch, which permeate the content of its
norms and have a universal, general scope. One of the current tasks of the
modern doctrine of labour law is a comprehensive study of the system of
principles of the industry, based on the international and European labour
standards, domestic legal tradition, comparative analysis of Ukrainian
labour legislation and the legislation of foreign countries, and the practice
of its application by law enforcement agencies. Separate principles of legal
regulation of labour relations, including the principle of social dialogue in
the field of labour, require special research.

In the context of the codification of the national labour legislation,
researchers are tasked to formulate specific proposals regarding the
legislative consolidation of the basic principles of legal regulation of
labour relations in the draft Labour Code of Ukraine.

In the modern doctrine of labour law, the principles of legal regulation
of labour relations are researched in the works of N.B. Bolotina,
I.P. Zhigalkin, O.Ya. Lavriv, D.A. Pankov, O.V. Starchuk, G.I. Chany-
sheva and others. However, the principle of social dialogue in the field of
labour has not yet been the subject of a special comprehensive study.
Issues that require the attention of researchers should include the question
of the definition and content of the above-mentioned principle, its place
in the system of principles of labour law.

In the doctrine of labour law, social dialogue is recognized as one of
the main principles of legal regulation of labour relations. This conclusion
is reached by both the researchers who determine the definition of the
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social dialogue in the field of labour', and the researchers, who study the
system of principles of labour law?.

As one of the basic principles of modern labour law, the principle of
social dialogue in the field of labour may be defined as a guiding idea, a
fundamental foundation that expresses the essence, basic characteristics
and general orientation of the norms of the legal institutes of collective
labour law, as well as particular institutes of individual labour law.

Particular attention should be paid to the importance of the systematic
approach to the study of the principles of legal regulation of labour
relations that exists in the modern doctrine of labour law. Thus,
I.P. Zhigalkin emphasizes that the consistency of the system of the
principles of labour law requires:

a) their conformity with each other,

b) a unified approach to their understanding and application,

c) taking into account the nature and content of heterogeneous
principles,

d) on the one hand, a differentiated, and on the other hand — an
integrated approach to the legal regulation of relations in the field of
labour,

e) compliance of the principles of labour law with the true interests of
society and the state. Each of the principles can be interpreted and applied
only with respect to the essence of the other principles connected with it>.

There is no single approach to the determination of the place of the
principle of the social dialogue in the system of principles of labour law.
This is explained by the existence of different classifications of the
principles of legal regulation of labour relations.

Thus, carrying out the classification of the principles of labour law,
I.P. Zhigalkin distinguishes fundamental, general and special principles®.
Fundamental are those that form the basis of labour law as a whole, which

! Yauumesa I'.I. KomektnHi BigHOCMHM y cdepi mHpali: TeOpETHKO-TIPABOBHi aCIEKT:
Mounorpadis. Oneca: FOpuanuna nitepatypa, 2001. C. 98; Copounuina M.B. IlpaBoBi acrnektu
coriansHOro mianory y chepi npaui: Monorpadis. Oneca: FOpuanuna miteparypa, 2014. C. 91.

2 [anbkos JI.A. TIpMHIMIH NPaBOBOTO PEryITIOBAHHS TPYIOBMX BiJHOCHMH: aBTOped. JHC.
...kaHxa. ropua. Hayk: 12.00.05. Opeca, 2007. C. 11; Xwrankin LII. Cucrema npuHUMIIB
TPYZOBOrO IpaBa B ymMOBaX ()OpMyBaHHsA HOBOI NPAaBOBOI NOKTPUHM YKpaiHH: aBTOped. JHC.
...JOKT. ropun. Hayk: 12.00.05. K., 2016. C. 7.

® wurankin I II. CucTeMa TPHHIMIIB TPYZOBOr0 NpaBa B yMOBaX (OPMYBAHHS HOBOI
npaBoBoi TOKTpUHU Ykpainu [Tekcr]: muc. ... n-pa ropua. Hayk: 12.00.05 /CxigHoykpaiHChKHI
HallioOHaNBHUH YHiBepcuTeT iMeHi Bonoaumupa lans. Ceepononennk, 2016. C. 166.

* urankin [ [I. CucTeMa NpPHHIMIIB TPYIOBOTO TpaBa B yMOBAX (DOPMyBAHHSA HOBOI
npaBoBoi TOKTpUHU Ykpainu [Tekcr]: muc. ... n-pa ropua. Hayk: 12.00.05 /CxigHoykpaiHChKHI
HallioHaNbHUH yHiBepcuteT iMeHi Bonoaumupa lans. CeBeponorensk, 2016. C. 165-166.
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acts as a mandatory social regulator of labour and related relations and
serve as the embodiment of the most important values, inherent to this
field of law. These include humanism, social justice and equality. General
and special principles, as derivatives from the fundamental principles,
ensure their implementation. General principles reflect the specifics of
labour law as an independent branch of law, its place and purpose in the
national system of law, and determine the focus of its norms. Special
principles are the guiding ideas that develop the essence of the norms of
one or more institutes (sub-institutes) of labour law.

I.P. Zhigalkin singles out as one of the fundamental principles of labour
law the principle of equality and considers it as a basic one for a number of
principles of legal regulation of relations in the field of labour, including
the principle of social dialogue in the field of labour.

In the doctrine of labour law exists another classification of the
principles of legal regulation of labour relations, according to which these
principles are divided into four main groups:

1) those that express the policy of the state in the field of legal
regulation of the labour market and effective employment;

2) those containing the guidelines in the field of the establishment
of working conditions;

3) those that determine the legal regulation of the employment
of waged workers;

4) those that reflect the main directions of legal folicy in the field of
health care and protection of labour rights of workers”.

According to this classification, the principle of social partnership
is included into the group of principles that determine the establishment
of working conditions of employees. At the same time, the emphasis
is on the right to participation of workers, employers, their associations
in the contractual regulation of labour relations and other directly
related relations.

N.B. Bolotina believes that the principle of social partnership is
inherent to collective labour law. This principle is complex in its character
and composition and includes the following principles-rights: the right of
workers and employers for association in order to protect their rights and
interests; freedom of association; equality of rights and opportunities.

In our opinion, the above-mentioned approaches to the definition of the
place of the principle of social dialogue in the system of principles of
labour law carry a narrow understanding of the content of this principle.

® Tpymosoe mpaBo: yue6. /H.A. Bpuimmantoa um ap.; mox pen. O.B. CwmupHoBa,
WN.O. Cuurupesoii. 3-e u3z., mepepad. u gomn. M.: TK Benbu, Uzn-so Ipocnexr, 2007. C. 26.
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One cannot agree with N.B. Bolotina that the principle of social
partnership is typical only for collective labour law. This principle is also
applied to the regulation of individual labour relations, which has recently
become more and more manifest in the norms of such institutes of
individual labour law as working time, leisure time, remuneration, health
protection of workers at the production site.

If we follow the existing approach in the doctrine of labour law to the
definition of the system of principles of labour law as a set of principles of
legal regulation of individual labour relations (the principles of individual
labour law), the principles of legal regulation of collective labour relations
(principles of collective labour law) and the principles inherent to the
labour law in general, then in this system the principle of social dialogue in
the field of labour belongs to the last group of principles, that is, those
which are guiding ideas, fundamental foundations of legal regulation of
individual and collective labour relations, which are distinguished in the
subject matter of labour law.

At the same time, there is no unity among scholars regarding the
definition of the content of the principle of social dialogue in the field of
labour. The complex nature of this principle is noted in the literature.
According to N.B. Bolotina, the principle of social partnership is complex
in nature and composition. The researcher includes in it the following
principles-rights: the right of workers and employers to association in
order to protect their rights and interests; freedom of association; equality
of rights and opportunities®.

D.A. Pankov also notes the complex nature of the principle of
the social dialogue in the field of labour and includes into its contents the
principles of real recognition of the right to collective bargaining and
ensuring the participation of emeloyees and their representatives in
the management of the organization'.

In our opinion, such position of researchers cannot be agreed with.
The principles of freedom of association, equality of rights and
opportunities, effective recognition of the right to collective bargaining
and ensuring the participation of employees and their representatives in the
management of the organization in international legal acts are recognized
as independent principles in the field of labour and are not considered as
elements of the principle of social dialogue. Thus, the ILO Declaration of

® Bonorina H.B. Tpynose npaso Ykpainu: ITinpyunuk. 5-te Bu., nepepo6. i nom. K.: 3uanns,
2008. C. 197.

" MambkoB JI.A. IIpMHUMIHM TPABOBOTO PETYINIOBAHHA TPYNOBMX BiJHOCHH: aBTOpEGD.
nuc. ...KaHa. opua. Hayk: 12.00.05. Oneca, 2007. C. 11.
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18 June 1998 proclaimed four fundamental principles and rights in the
field of labour, including freedom of association and the effective
recognition of the right to collective bargaining. To the realization of the
principle of ensuring the participation of employees and their
representatives in the management of an organization are devoted the 1LO
Recommendation No. 94 on Co-operation at the Level of the Undertaking
of 1952 and the ILO Recommendation No. 129 on Communications within
the Undertaking of 1967.

Some scholars narrow down the content of the principle of the social
dialogue to some extent, linking it only with the collective-contractual
regulation of labour relations and the resolution of collective labour
disputes®.

At the same time, in the ILO practice to the social dialogue are
included all types of negotiations, consultations and simply the exchange
of information between or among representatives of the government,
employers and employees concerning common interests related to
economy and social policy. The ILO considers social dialogue to be the
most successful means of improvement of living conditions and working
conditions and establishment of social justice®.

The content of the principle of social dialogue in the field of labour is
associated with the participation of workers, employers and their
representatives (trade unions, their associations, employers' organizations,
their associations) in the contractual regulation of individual and collective
labour relations. In a civilized society, it is on the basis of the social
dialogue, contractual establishment of working conditions that a balance is
struck between the productive and social interests of employers and
workers, since centralized regulation alone does not allow this objective to
be achieved.

However, the content of the principle of social dialogue should not be
reduced only to the participation of workers, employers and their
representatives in the establishment of mutually acceptable working
conditions. This principle requires the need for constructive cooperation
between the parties to the social dialogue at different levels (national,
sectoral, territorial, local) to reconcile their objectively opposing interests,
finding a compromise, achieving socially meaningful and useful results.
This follows from article 1 of the Law of Ukraine "On the Social Dialogue

® Copounmus M.B. IIpaBoBi acrekTt comiansHoro mianory y cdepi mpami: Mororpadis.
Opeca: FOpuguuna niteparypa, 2014. C. 91.
® Social Dialogue: all partners for decent work. International Labour Office. Geneva, 2007.
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in Ukraine” of December 23, 2010, No. 2862-V1', which formulates the
definition of the social dialogue as a process of identifying and converging
positions, achieving common agreements and making agreed decisions by
parties to the social dialogue, representing interests of employees,
employers and executive authorities and bodies of local self-government,
on the issues of formation and realization of state social and economic
policy, regulation of labour, social and economic relations.

This principle became the basis of legal regulation of creation and
operation of social dialogue bodies in the field of labour (National
Tripartite Social and Economic Council, sectoral (intersectoral) tripartite
or bilateral socioeconomic councils, territorial tripartite socioeconomic
councils), different forms of interaction and cooperation of the parties to
the social dialogue: information exchange; consultations; conciliation
procedures; collective bargaining on the conclusion of collective
agreements; realization by representatives of employees of the rights in the
field of informing and consulting, as well as other rights related to
participation in the making of decisions by the employer; participation of
employees and their representatives in the management of the
organization; conciliation procedures for resolving labour disputes;
implementation of joint control over fulfilment of obligations under
collective agreements; participation of employees in the distribution of
profit of organizations, etc.

Under the new economic conditions, the content of the principle of
social dialogue in the field of labour is increasingly expanding.
Specification of this principle is carried out in the norms of various
institutes of labour law. These are such institutions of collective labour
law as the legal bases for social dialogue in the field of labour, the legal
status of labour collectives, the legal status of trade unions, their
associations, the legal status of employers' organizations, their
associations, collective agreements, the resolution of collective labour
disputes (conflicts). Increasingly the principle of social dialogue is
reflected in the norms of the institutes of individual labour law, such as,
for example, working time, leisure time, remuneration, occupational
safety and health of workers in the workplace. It is in the norms of these
institutions that the contracting method of regulating labour relations,
connected with the conclusion of collective agreements, other
agreements, is further developed.

 TIpo couianshuit gianor B Vkpaini: 3akon Ykpainu Bix 23.12.2010 Ne 2862-VI. Bidomocmi
Bepxognoi Paou Yxpainu. 2011. Ne 28. Cr. 255.
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The principle of social dialogue in the field of labour, as well as other
principles of legal regulation of labour relations, is not enshrined in the
Code of Laws on Labour of Ukraine, which is its essential disadvantage.

This principle is also not mentioned in article 2 "Basic principles of
legal regulation of labour relations™ of the draft Labour Code of Ukraine.
In article 2 prepared for the second reading of the bill of July 24, 2017,
there are 15 principles left, most of which are the principles of legal
regulation of individual labour relations. The principles of legal regulation
of collective labour relations include only the principle of ensuring the
right of workers and employers to freedom of association for the
representation and protection of their rights and interests. This approach of
the drafters of the Labour Code of Ukraine to the system of basic
principles of labour law is questionable.

It is also advisable to consider social dialogue in the field of labour as a
system of collective labour relations that occur at national, sectoral,
territorial and local levels. These are the following types of collective
labour relations with: participation of employees in the management of an
enterprise, institution, organization; participation of labour collectives
insetting and changing working conditions; collective bargaining
on the conclusion of collective agreements and collective contracts;
implementation of collective agreements and collective contracts and
control over their implementation; the activities of trade unions, their
associations representing and protecting the rights and interests of
employees; the activities of employers' organizations, their associations
representing and protecting the rights and interests of employers; the
resolution of collective labour disputes (conflicts).

The definition of social dialogue in the field of labour as a system of
collective labour relations is consistent with the title of the Sixth book
“Collective Labour Relations” of the Draft Labour Code of Ukraine.

Collective labour relations may be defined as volitional social relations,
regulated by the norms of labour law, within which their subjects exercise
collective labour rights and perform their corresponding duties in
accordance with the current labour law.

Collective labour relations are characterized by general features of
legal relations, formulated in the theory of law. Specific features of
collective labour relations include the following: they arise and function at
all levels of the social dialogue — national, sectoral, territorial and local;
constitute a tripartite or bilateral legal relations; their subjects are, as a
rule, collective entities (except for the local level, at which according to
article 4 of the Law of Ukraine "On the Social Dialogue in Ukraine™ it is
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provided for the participation of the employer and the employee's
representative); their legal content is made up of collective labour rights
and corresponding responsibilities; in these relationships collective
(corporate) interests are realized; there is representation of the interests of
workers, employers, the state, making it different from the institution of
representation in civil law.

The legal content of collective labour relations is made up of the rights
and duties of their subjects. The specificity of the content of the specified
legal relationships is that collective labour rights of employees, employers
(their representatives) are realized within their framework. The
international legal acts enshrine such collective labour rights as the right of
workers and employers to freedom of association, the right of employees
to participate in the management of the organization, the right of workers
and employers to collective bargaining and the conclusion of collective
agreements, the right of workers and employers (their representatives) on
information and consultations, the right of workers and employers to
resolve collective labour disputes (conflicts) (European Social Charter
(revised) provides for the right of workers and employers collective action,
including the right to strike), the right of employees to receive information
and advice during collective dismissal.

Conclusion on the relationship of collective labour relations with legal
relations from social dialogue in the field of labour is one of the leading in
the theory of collective labour relations. Social dialogue in the field of
labour should be considered as a system of collective labour relations
between workers, employers and their representatives, executive bodies,
other subjects of these relations, which arise in the process of realization of
their collective labour rights and interests. Legal relations within the social
dialogue in the field of labour actually exist as a specific kind of collective
labour relations.

2. Social dialogue as an institute of labour law
In the legal literature, two approaches to defining the legal concept of
social partnership are the most common. The first approach is to define
social partnership as a legal institute, although the views of scholars on the
content and structure of this institute differ *. The second approach is
related to a broader understanding of social partnership, in connection with

" Tpynosoe npaso Poccuu /mox pex. A.M. Kypersoro. M.: FOpucts, 2006. C. 125; TTamko
A.C. V36pannbie Tpyasl o TpynoBomy npay. CII6 : Mza. {om CII6 roc. yH-Ta, H34-BO IOPUL.
tak., 2006. C. 436; TpynoBoe npaBo: yueOHHK Juist OaxanaBpoB / ots. pea. K.H. TI'ycos. M.:
Ipocmexr, 2015. C. 155.
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which the concept is considered in several meanings (aspects), and the
views of the proponents of this approach do not coincide.

Thus, in the Great Encyclopedic Legal Dictionary, social partnership is
defined in two respects as: 1) a system of developed relationships between
employees, employers, as well as the state on the basis of cooperation,
compromises, agreed decisions on social and labour relations; 2) the
principle of social policy of the state, which ensures the fair distribution of
material resources between the parties of social relations in a market
economy *2.

According to S.M. Prilipko, O.M. Yaroshenko, N.M. Klymenchuk,
social partnership can be characterized as: a) a legal institute, which is a
set of legal norms, governing a group of interrelated relations between
employees, employers and the state; b) a legal principle that reflects the
guiding idea, characterizing the patterns of reconciliation of interests of the
subjects of social partnership; c) social relations between employees,
employers and the state, in which each of their participants acts as the
bearer of subjective rights and responsibilities; d) a legal mechanism in the
regulation of social and labour relations™.

According to A.M. Lushnikov and M.V. Lushnikova, social partnership
should be viewed as a legal mechanism for regulation of collective
relations, which includes the regulatory and protective parts'*. Researchers
point out that collective (social partnership) relations arise with regard to
collective bargaining and the conclusion of collective agreements and
contracts; participation of employees and their representatives in the
management of an organization, trade union representation and protection
of workers' rights, mutual consultations, negotiations on the regulation of
labour relations. This is covered by the regulatory part of the legal
mechanism of social partnership. The protective part of the legal
mechanism of social partnership includes the conciliation procedure for
the settlement of collective labour disputes, including the right to strike.

V.A. Safonov defines social partnership as a way of regulating social
and labour relations between employees (their representatives) and
employers (their representatives), based on mutual consideration of

2 Benukuii CHIMKIONCAMYHHI IOPUIMYHMA CTOBHHK /3a penakuiero akag, HAH Vkpaiuu
10.C. llemmyyenka. K.: TOB «BunaBuuuteo «lOpuguyna nymkay, 2007. C. 825-826.

2 Tpununko C.M., Spourerko O.M., Kimumenayk H.M. KonekTHBHI yroau sk pe3ysibTar
COLIiaNBbHOrO MapTHEpPCTBa (Cy4acHHH CTaH 1 MEPCIeKTUBH PO3BUTKY ). X.: Bum-Bo «DIHH»,
2011.C. 11.

¥ Jlymunkos A.M., Jlymunkosa M.B. Kypc TpynoBoro mpasa: YueGuuk: B 2 1. T. 2.
KonnektusHoe Tpynosoe npaso. MuauBuayansHoe TpynoBoe mpaso. IIporeccyansHoe TpynoBoe
mpaso. M.: Cratyt, 2009. C. 40.
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interests of each party, respect for those interests and refusal of forceful
ways of interaction™.

Other definitions of the legal concept of the social partnership in the
field of labour are formulated by modern researchers: the legal mechanism
of regulation of collective relations'®; element of the mechanism of
protection of labour rights of workers'’; method and mechanism of
regulation of social-labor relations and dispute settlement between
employees and employers™® etc.

In the legislation of most post-Soviet states, the concept of social
partnership is defined as a system of relations between employees
(employees' representatives), employers (employers' representatives), and
bodies of state power. Thus, in accordance with article 1 of the Labour
Code of the Republic of Kazakhstan of November 23, 2015 social
partnership is a system of relations between employees (employees’
representatives), employers (representatives of employers), bodies of state
power, aimed at ensuring the harmonization of their interests in matters of
regulation of labour relations and other relations directly related to
employment. A similar definition of the concept of social partnership is
provided in article 23 of the Labour Code of Russian Federation
of December 30, 2001.

Close in the content to the above mentioned formulation was the
definition of social partnership in part 1 of article 40 of the Labour Code of
the Republic of Lithuania of 4 June 2002 as a system of relations between
representatives of employees and employers and their organizations, and in
some cases established by this Code and other laws also state institutions,
with the means of which it is necessary to reconcile the interests of the
subjects of labour relations. However, the definition of social partnership
is not provided in the new Labour Code of the Republic of Lithuania of
14 September 2016. In article 161, Section | “General Provisions” of
Part 111 of “Collective Labour Relations” only the aim and principles of
social partnership in labour relations were set out.

The concept of social partnership in article 352 of the Labour Code of
the Republic of Belarus of July 26, 1999 is different from the definitions,

¥ CoupansHoe MapTHepCTBO: yueOHUK [Uisi GakamaBpuata u maructpatyps /B.A. CadoHoB.
M.: UzpatensctBo HOpaiit, 2015. C. 36.

%8 Y eprakos B.B. JIoroBipHe perymoBaHHs COLiaNbHO-TPYAOBHX BiAHOCHH. Bichux Axademii
npasosux nayk Yrpainu.2010. Ne 4. C. 237.

ComrankoBa T.A. CoumanpHOE NAapPTHEPCTBO KaK BAXKHCHIIMI MEXaHHM3M 3aIlUTHI

TPYIOBBIX NIpaB pabOTHHKOB. Ipyowr Mn-ma 2oc-6éa u npasa Poc. axao. nayk. 2008. Ne 1. C. 108.

® Topmon JLA. Ha myTd K CONMANbHOMY NapTHEPCTBY. PasBHTHE COLMANBHO-TPYIOBBIX
oTHomIeHui B coBpeMeHHO# Poccun. M.: UHOPA, 1998. C. 48-57.
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provided above. According to the latter definition social partnership is a
form of interaction between bodies of public administration, employers'
associations, trade unions and other representative bodies of employees,
authorized in accordance with the acts of the law to represent their
interests (subjects of social partnerships) during the development and
implementation of the socio-economic policy of the state, based on taking
into account the interests of different sections and groups of society in the
social and labour sphere through negotiations, consultations, non-
confrontation and s absense of social conflicts.

The presence of a large number of definitions of the legal concept of
social partnership indicates its complexity and versatility.

In specifying the definition of this legal category, it should be taken
into consideration that the term "social partnership™ has been replaced in
the national legislation by the term "social dialogue”, as well as the fact
that the term “social dialogue™ is used in international legal practice, in
particular in the acts and publications of the ILO, more often than the
“social partnership”.

The term "social dialogue™ was introduced into national legislation by
the Decree of the President of Ukraine "On the Development of Social
Dialogue in Ukraine" of December 29, 2005. Legal foundations of the
organization and procedure for conducting social dialogue were later
established in the Law of Ukraine "On the Social Dialogue in Ukraine™ of
December 23, 2010. In the Law of Ukraine “On Employers' Organizations,
their Associations, Rights and Guarantees of Their Activities” of June 22,
2012 No. 5026-VI the term “social dialogue” is used instead of the term
“social partnership”.

National legislation is characterized not only by the use of the term
"social dialogue"” instead of the term "social partnership”, but also by
defining the content of the term.

Some authors hold the view that social dialogue and social partnership
are two separate concepts. As V.O. Protsevsky specifies, social dialogue is
only a process of defining and converging the positions of its participants,
it is consultation and negotiation; the achievement of joint agreements and
the adoption of agreed decisions by the subjects of Iegal relations in the
field of wage labour constitute social partnership™. Analyzing the
principles of social dialogue and its parties the researcher believes that
there is a transformation of social dialogue into social partnership.

*® TIpoueschkuit B.O. TIpHBaTHO-PaBOBE Ta MyOIiUHO-PABOBE PErYJTIOBAHHS COLIaNBHO-
TpynoBuX BigHocuH: MoHOrpadis. X.: XHAZIY, 2012. C. 280.
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It seems that in this case there is a dispute solely about the terms, not
the essence of this legal phenomenon. In general, the discussion of the
differences between the terms "social dialogue™ and "social partnership™
seems unjustified and unpromising. Since the term "social dialogue™
ha been used in national legislation for more than 10 years, the
representatives of the doctrine should also adhere to the single termi-
nology, even if the term "social partnership” is more appropriate in the
view of some scholars.

In our opinion, in addition to the legislative fixation of the definition of
social dialogue in article 1 of the Law of Ukraine "On the Social Dialogue
in Ukraine” as a process of defining and converging positions, reaching
common agreements and making agreed decisions by the parties to the
social dialogue, social dialogue can be considered as: 1) one of the basic
principles of legal regulation of labour relations; 2) the system of
collective labour relations; 3) as an institute of labour law.

As a principle of legal regulation of labour relations, the principle of
social dialogue in the field of labour belongs to the fundamental guiding
principles that determine the content of modern labour law and directions
for its further development. As one of the basic principles of legal
regulation of labour relations, the principle of social dialogue in the
field of labour should be envisaged in article 2 of the draft Labour Code
of Ukraine.

It is also advisable to consider social dialogue in the field of labour as a
system of collective labour relations that occur at national, sectoral,
territorial and local levels. These are the following types of collective
labour relations with: participation of employees in the management of an
enterprise, institution, organization; participation of labour collectives in
setting and changing working conditions; collective bargaining on the
conclusion of collective agreements and collective agreements;
implementation of collective agreements and collective agreements and
control over their implementation; the activities of trade unions, their
associations representing and protecting the rights and interests of
employees; the activities of employers' organizations, their associations
representing and protecting the rights and interests of employers; the
resolution of collective labour disputes (conflicts).

The definition of social dialogue in the field of labour as a system of
collective labour relations is consistent with the title of the Sixth book
“Collective Labour Relations” of the draft Labour Code of Ukraine.

The legislation of Ukraine on social dialogue in the field of labour is
based on the Constitution of Ukraine and consists of international treaties
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ratified by Ukraine, the Code of Laws on Labour of Ukraine, laws of
Ukraine "On the Social Dialogue in Ukraine”, "On Collective
Agreements”, "On Remuneration” , "On the procedure for resolving
collective labour disputes (conflicts)”, "On trade unions, their rights and
guarantees of activity”, "On the organization of employers, their
associations, rights and guarantees of their activities”, by-laws, acts of
social dialogue (collective agreements, collective contracts, other acts).

The norms contained in these normative acts, in their entirety,
correspond to the characteristics of the institute of law. In the theory of law,
an institute of law is defined as an objectively distinct within a single branch
or several branches of law set of interrelated legal norms, governing a small
group of specific family of relationships °. A legal institute is characterized
by a general content of legal norms, a semantic connection between them, a
logical unity that causes them to be separated within a branch of law or, as
an exception, between several branches of law.

As an independent institute of labour law, social dialogue in the field of
labour is a set of legal norms that enshrine concepts, basic principles of
social dialogue, levels and parties, criteria of representativeness for the
subjects of trade union side and employers' side, forms of social dialogue,
legal status of bodies of social dialogue, control and responsibility of the
parties to social dialogue.

Defining social partnership as a legal institute, researchers have not
reached a consensus on the place of this institute in the system of labour
law. In the doctrine social partnership is considered as a new institute of
the general part of labour law? or as a new general institute of “social
partnership"”, which has a complex structure and includes a sub-institute of
collective contracts, collective agreements (O.V. Smirnov and others)?.

S.M. Prylypko, O.M. Yaroshenko, N.M. Klymenchuk define the
content of the legal institute of social partnership as a set of legal norms
governing a group of interrelated relations between employees, employers
and the state. However, at the same time, researchers do not specify what
the relations in question are, and do not determine the place of this institute
in the system of labour law.

Social dialogue in the field of labour should be recognized an
independent institute of labour law. It is an integral part of the collective

2 OGmereopeTHUCCKAs FOPHCTIPYICHIHS: yueGHbIH Kypc: yuebnnuk / nox pex. FO.H. O6opo-
ToBa. O.: ®ennkc, 2011. C. 115.

2 TpynoBoe npaBo Poccun: YueOnuk mis By3o / [Ton pea. C.YO. I'onounoii, M.B. Monoa-
nosa. M.: M3n-so Hopma, 2010. C. 116.

% Kommenrapuii k TpynoBomy komekcy P®: mocrareitusiit / Iox pen. O.B. CmupHoBa.
2-e m311., nepepad. u mom. M.: [Ipocnekt (TK Benbu), 2005. C. 80-81.
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labour law as a structural element in the system of labour law of Ukraine.
Collective labour law, in addition to the specified institute, includes the
following institutes: legal status of labour collectives; legal status of trade
unions, their associations; the legal status of employers' organizations,
their associations; collective agreements and collective contracts; the
resolution of collective labour disputes (conflicts).

CONCLUSIONS

As one of the basic principles of modern labour law, the principle of
social dialogue in the field of labour is a guiding idea, a fundamental
foundation that expresses the essence, basic characteristics and general
orientation of the norms of the legal institutes of collective labour law, as
well as specific institutes of individual labour law.

In the system of principles of labour law, the principle of social
dialogue in the field of labour belongs to the principles inherent to labour
law in general, that is, those that are guiding ideas, the basic principles of
legal regulation of individual and collective labour relations, which are
distinguished in the subject matter of labour law.

The principle of the social dialogue in the field of labour is the
fundamental foundation of the legal regulation of the participation of
employees, employers and their representatives in the contractual
regulation of individual and collective labour relations, the creation and
operation of the bodies of the social dialogue, various forms of interaction
and cooperation of the parties to the social dialogue at different levels:
information exchange; consultations; conciliation procedures; collective
bargaining on the conclusion of collective agreements; realization by the
representatives of employees of the rights in the field of informing and
consulting, as well as other rights related to participation in the adoption of
decisions by the employer; participation of employees and their
representatives in the management of the organization; conciliation
procedures for resolving labour disputes; implementation of joint control
over fulfilment of obligations under collective agreements; participation of
employees in the distribution of profit of organizations, etc.

The list of principles enshrined in article 2 of the draft Labour Code
of Ukraine does not include some principles that should indeed be
recognized as the starting point, the main provisions of the legal
regulation of labour relations. These include the principle of social
dialogue in the field of labour, which needs to supplement the list of
basic principles of legal regulation of labour relations in article 2 of the
draft Labour Code of Ukraine.
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It is also advisable to consider social dialogue in the field of labour as a
system of collective labour relations that arise at the national, sectoral,
territorial and local levels. These are the following types of collective
labour relations regarding: the participation of employees in the
management of an enterprise, institution, organization; participation of
labour collectives in setting and changing working conditions; collective
bargaining on the conclusion of collective agreements and collective
contracts; implementation of collective agreements and collective
contracts and control over their implementation; the activities of trade
unions, their associations representing and protecting the rights and
interests of employees; the activities of employers' organizations, their
associations representing and protecting the rights and interests of
employers; the resolution of collective labour disputes (conflicts).

Social dialogue in the field of labour is an independent institute of labour
law. It is an integral part of collective labour law as a structural element in
the system of labour law of Ukraine. Collective labour law, in addition to the
specified institute, includes the following institutes: legal status of labour
collectives; the legal status of trade unions, their associations; the legal status
of employers' organizations, their associations; collective agreements and
collective contracts; the resolution of collective labour disputes (conflicts).

The contents of the institute is formed by the legal norms that enshrine
the definition, basic principles of social dialogue, levels and parties,
criteria of representativeness for the subjects of trade union side and
employer side, forms of social dialogue implementation, legal status of
social dialogue bodies, control and responsibility of the parties to the
social dialogue.

The current Labour Code of Ukraine does not contain any special rules
on the social dialogue in the field of labour. Unfortunately, a separate
chapter 1 “Social Dialogue”, was excluded from Book 6 “Collective
Labour Relations” of the draft Labour Code of Ukraine Ne 1658. Despite
the importance of social dialogue, its legal foundations are not enshrined in
the draft law, which is something we cannot agree with. The position of
the developers of the Draft law is not consistent with the structure and
content of the new labour codes adopted in post-socialist countries, which
include separate sections (chapters) on social partnership.

It seems appropriate to change the name of the Book 6 of the draft
Labour Code of Ukraine and to call it "Social Dialogue in the Field of
Labour. Collective Labour Relations». In two separate articles of this Book
it is necessary to consolidate the definition, principles and tasks of the
social dialogue, as well as the system and organization of the social
dialogue in the field of labour.
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SUMMARY

The concept of social dialogue in the field of labour should be
considered as one of the basic principles of labour law, as a system of
collective labour relations and as a legal institute in the system of this
field.

The concept and the content of the principle of the social dialogue in
the field of labour are defined. The place of the principle of the social
dialogue in the field of labour in the system of principles of labour law is
ascertained. Proposals on the implementation of the principle of the social
dialogue in the field of labour in the current Code of Laws on Labour of
Ukraine, draft Labour Code of Ukraine are introduced.

Social dialogue in the field of labour is a system of collective labour
relations that arise at the national, sectoral, territorial and local levels.
These are the following types of collective labour relations regarding: the
participation of employees in the management of an enterprise, institution,
organization; the participation of labour collectives in setting and changing
of working conditions; collective bargaining on the conclusion of
collective agreements and collective contracts; implementation of
collective agreements and collective contracts and control over their
implementation; the activities of trade unions, their associations regarding
representation and protection of the rights and interests of employees; the
activities of employers' organizations, their associations representing and
protecting the rights and interests of employers; the resolution of collective
labour disputes (conflicts).

The social dialogue in the field of labour as an institution of labour law
is determined. The contents of the indicated institute and its place in the
system of modern labour law in Ukraine are identified. As an independent
institute of labour law, social dialogue in the field of labour is a set of legal
norms that enshrine definition, basic principles of social dialogue, levels
and parties, criteria of representativeness for the subjects of trade union
side and employers' side, forms of social dialogue, legal status of bodies of
social dialogue, control and responsibility of the parties to social dialogue.
Proposals on fixation of the norms of the institute of social dialogue in the
field of labour in the draft Labour Code of Ukraine are introduced.
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INTERACTION OF THE UKRAINE NATIONAL POLICE
WITH OTHER SUBJECTS OF PUBLIC SECURITY IN THE
CONDITIONS OF THE UNITED FORCES OPERATIONS

Abroskin V. V.

INTRODUCTION

Issues of interaction of the National Police of Ukraine with state
authorities, local self-government bodies and the public are an important
component of effective work during holding joint events joint actions to
ensure the protection of public order and public security, minimize
administrative offenses, taking measures to enhancing the effectiveness
of counteraction to crime in the area of the of the united forces operations.

For our country, the issue of cooperation between law enforcement and
other public authorities became especially relevant with the beginning of
armed aggression by the Russian Federation in the spring of 2014, which
violated the sovereignty, independence and territorial integrity of our state.
In connection with this, on 14.04.2014 the decision of the National
Security and Defense Council of Ukraine «On urgent measures to
overcome the terrorist threat and preservation of the territorial integrity of
Ukraine» was put into effect. The date is considered the start of an anti-
terrorist operation®?.

On April 30, 2018, the President of Ukraine signed the Order «On the
start of the united forces operations with implementation of national
security and defense the suppression of armed aggression of the Russian
Federation in the Donetsk and Luhansk Regions». According to the order,
from 14:00 on April 30, 2018, started the united forces operations
according to plan of the united forces operations. Subsequently, the
President signed the order of the Commander-in-Chief «On approval of the
provision about the Joint Operational Headquarters UFU»®.

! Mpo pimenns Pagu HanionanbHOI Gesneky i 060poHH Yipainu Bix 13 keithsa 2014 poky
«[Ipo HeBimkmagHi 3aXxOAM IIOJO MOJOJAHHS TEPOPUCTHYHOI 3arpo3M 1 30epeKCHHS
TepHTOpianbHOI HumicHOCTI Ykpaimu» : Yka3 IIpesumentra VYkpainm Bim 14 xsit. 2014 p.
Ne 405/204. URL: https://zakon.rada.gov.ua/laws/show/405/2014 (nata 3Bepuenns: 20.11.2019).

2 [lpo pimenns Pajgu HanionanbHOI Gesneky i 060poHH Yipainu Binx 30 keithHsa 2018 poky
«[Ipo mupokomaciuTabHy aHTHTEPOPUCTUYHY omepaito B JloHewpKiil ta JIyraHchkiit 061acTsx»
Vka3 I[lpesunenra Ykpainn Bix 30 ksit. 2018 p. Ne 116/2018. URL: https://zakon5.rada.gov.ua/
lawsgshow/l 16/2018 (mata 3Bepuenns: 21.11.2019).

Ibid.
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However, despite the fact that the united forces operations has been
underway for a long time, there are still many problems, one of which is
the interaction of the National Police of Ukraine with state authorities,
local authorities and the public in the area of the united forces operations.
At present, such interaction is not going through the best of times due to
insufficient funding of the Ministry of Internal Affairs of Ukraine, as well
as due to constant personnel changes of the heads of the National Police of
Ukraine. All this leaves a negative impact on the establishment of a new
European-level law enforcement system.

According to Art. 2 of the Law of Ukraine «On National Police» the
issue of ensuring public security is one of the key spheres of
implementation of the tasks of the police, including its interaction®, while
the legal principles of cooperation in the conditions of the united forces
operations are defined in the Law of Ukraine «On the fight against
terrorism»°. However, there was not enough one law to coordinate all
subjects in the fight against terrorism, as well as to solve serious problems.

The review of legal literature gives grounds to claim that the theoretical
and practical issues of the organization of interaction both in general and
certain aspects of it have repeatedly been the subject of scientific
researches by O.M. Bandurka, O.l. Bezpalova, Y.P. Bytyak, I.P. Golosni-
chenko, O.M. Klyueva, V.K. Kolpakova, A.T. Komzyuka, V.M. Plishkina,
V.V. Sokurenko, O.Y. Sinyavskaya, V.0O. Shamrai, Y.V. Kharchenko and
others. However, works of these researchers did not take into account
the peculiarities of the interaction of the National Police with other
subjects of public security entities in the context of the united forces
operations, which confirms the relevance of the research of these issues.

Thus, one of the most pressing problems of interaction of the National
Police of Ukraine with the state authorities, local self-government bodies
and the public in the area of the united forces operations. Thus, this
remains the absence of a general legal act that would regulate the
interaction of public administration entities and the sequence of concerted
actions during the execution of both joint and separate tasks in the area of
the united forces operations.

4 TIpo HauionaneHy mominito : 3akon Ykpainu in 02 mumn. 2015 p. Ne 580 — VIII. URL:
https://zakon.rada.gov.ua/laws/show/580-19 (nara 3Bepuenns: 21.11.2019).

® TIpo GopotsOy 3 TepopusmoM : 3akoH Ykpainm Bix 20 6ep. 2003 p. Ne 638-IV. URL:
https://zakon.rada.gov.ua/laws/show/638-15/ed20090611 (nata 3Bepuenns: 23.11.2019).
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1. The interaction of the National Police with state authoroties
and local self-government bodies in the area of the united
forces operations

Let's stop at the characterization of the etymological content of the
concept of «interaction». This term is widely used in theory and in practice
in various fields of knowledge, each of which gives it its definition.
Thus, in the Great Explanatory Dictionary of Modern Ukrainian Language,
the term «interaction» is interpreted as «cooperation, cooperation.
Relationship between objects in action, as well as concerted action
between someone or something»°.

In the broad sense, «interaction» is a joint action, that is, the interaction
between the objects in action and the concerted action between them’;
interaction serves as a form of communication of elements of the system
by which they, by complementing each other, create the conditions for
the successful functioning of the system as a whole; the state of inter-
connections between the elements of the system by which they interact
with each other and the relevant field of activity®.

Based on the etymology of the word «interaction», we should note its
similarity to the term «coordination», which in the reference literature is
understood as the coordination, alignment, correlation between actions,
objects, people, movements, etc.”. This was the root cause of lively
discussions among scientists about the relationship between the concepts
of «interaction» and «coordination».

Without going into the controversy over the relation between the
concepts of «interaction» and «coordination», we think that the under-
standing of coordination proposed by V.M. Plishkin, according to which it
iS a management activity, aimed at harmonizing the functioning of
elements of the system of law enforcement agencies in a mode that ensures
the most effective achievement of the goals set before the system of goals,
that is, coordination consists in the organization, first of all, by legal
means, of interaction between elements of the system®°.

® Benmkuii TIyMauHMI CIIOBHHK CydacHOI yKpaiHChKoi MOBM / yKiaj, i romoB. pen. B. T. Bycen.

KuiB ; Ipmins : [lepyn, 2009. 1736 c.
HoBuii TiymauHuii cioBHHK ykpaiHcekoi MoBH : y 4 1. T. 1 / yknan.: B. Slpemenko,

O. Cnimymko. Kuis : Axomnit, 1998. 910 c.

® Inimkin B. M. Teopisi ynpaBiiHHs OpraHaMu BHYTpIilHIX CTpaB : MiAPY4YHHK / 33 pej.
10. ®. KpaBuenka. Kuis : Hau. akan. BHyTp. cripaB Ykpainu, 1999. 702 c.

® Bkl TIyMAYHHI CIIOBHHK CydacHOI yKpaiHChKoi MOBM / yKiaj, i romoB. pen. B. T. Bycen.
Kuis ; Ipmins : [lepyn, 2009. 1736 c.

 Mnimkin B. M. Teopist ynpapiiiHHs OpraHaMH BHYTPIlIHIX CTIpaB : TAPYYHHK / 32 Pell.
10. @. KpaBuenka. Kuis : Han. akan. BHyTp. cripaB Ykpainu, 1999. 702 c.
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Thus, the main signs that characterize the theoretical concept of
«interaction» of certain entities, include the following: 1) interaction
requires the presence of at least two entities; 2) the subjects of the
interaction are united by a single goal of accomplishing common tasks
(unity and orientation of the functioning of the interacting entities);
3) interaction consists in the coordination of actions (implementation of
measures) of the subjects by purpose, time, venue and program; 4) during
the interaction, each of the interacting entities acts within the defined
powers; 5) the interaction process is the object of normative legal
regulation, the specifics of which are determined by the type of subjects of
interaction; 6) in relation to coordination, the interaction between the
entities is the object of management coordination activities.

The interaction of the National Police with state authorities and local
self-government bodies are in accordance with the general provisions of
the Law of Ukraine «On the National Police». Thus, Article 5 of the said
Law stipulates that «in the course of its activity, the police shall interact
with law enforcement and other public authorities, as well as local
self-government bodies in accordance with the law and other normative
legal acts»™.

The content of the interaction of the National Police is more broadly
disclosed in p. 8 of the Regulation on the National Police, approved by the
Cabinet of Ministers of Ukraine from 28.10.2015 Ne 877, according to
which «the National Police, in the performance of its tasks, interacts with
other state bodies, subsidiary bodies and services formed by the President
of Ukraine, temporary advisory, advisory and other auxiliary bodies
established by the Cabinet of Ministers of Ukraine, local self-government
bodies, citizens' associations, public associations I1LOs, trade unions and
employers’ organizations, relevant bodies of foreign countries and
international organizations, as well as enterprises, institutions and
organizations»*2.

According to Art. 4 of the Law of Ukraine «On the Fight Against
Terrorismy», the entities that directly fighting against terrorism within their
competence include: Ministry of Internal Affairs of Ukraine; Ministry of
Defence Ukraine; central executive bodies that ensure the formation and
implementation of state policy in the field of civil protection; the central

" Tlpo HawuionansHy nomimiro : 3akon Ykpainu Bix 02 muma. 2015 p. Ne 580 — VIII.
URL: https://zakon.rada.gov.ua/laws/show/580-19 (nara 3Bepuenns: 21.11.2019).

2 Ipo zarBepmxenns Ilonoxenns npo Hauiomamsny momimito : ITocraoBa Kabimery
Minictpie Ykpaiuu Big 28 »xoBt. 2015 p. Ne 877. URL: http://zakon.rada.gov.ua/laws/show/
877-2015 - i (narta 3Beprenns: 19.11.2018).
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executive body implementing state policy in the field of state border
protection; the central body of the executive power, which implements the
state policy in the sphere of execution of criminal penalties; Department of
State Protection of Ukraine; central executive body implementing state tax
policy, state policy in the field of state customs™.

Among the subjects directly engaged in the fight against terrorism, the
National Guard of Ukraine plays a leading role in ensuring public security,
which directly follows from the list of the main functions of the latter,
including: 1) protection of the constitutional order of Ukraine, the integrity
of its territory from attempts to change them by force; 2) protection of
public order, ensuring protection of life, health, rights, freedoms and
legitimate interests of citizens; 3) participation in the provision of public
safety and public order during meetings, rallies, marches, demonstrations
and other mass events that pose a danger to the life and health of citizens
(Art. 2 of the Law of Ukraine «On the National Guard»)™*.

This stipulates the need to cover issues of interaction between the
National Guard of Ukraine and the National Police regarding public
security in the area of the united forces operations.

At the departmental level, by the order of the Ministry of Internal
Affairs of Ukraine from 10.08.2016 Ne 773 defined the mechanism of
organizing the interaction of the National Guard of Ukraine and the
National Police of Ukraine in the sphere of ensuring (protection) of public
(public) security and order™. In particular, according to the Order of
organization of interaction between the National Guard of Ukraine and the
National Police of Ukraine while ensuring (protection) of public (public)
security and the order approved by the order of the Ministry of Internal
Affairs of Ukraine Ne773, the interaction between these entities shall be
carried out within the limits specified by the legislation, by: 1) joint
patrolling of streets, squares, parks, stations, airports, seaports and river
ports, other public places; 2) ensuring (protection) of public security and
order during meetings, rallies, street campaigns, demonstrations, other
mass and sports events, as well as during events in public places with the
participation of people for whom the state is carried out protection;

®Ipo GoporsGy 3 TepopmsmoM : 3akoH Ykpainm Bix 20 Gep. 2003 p. Ne 638-IV.
URL: https://zakon.rada.gov.ua/laws/show/638-15/ed20090611 (mata 3Beprenss: 23.11.2019).

“ TIpo Hauionanehy reapairo Vipainu : 3akon Ykpainu Big 13 Gep. 2014 p. Ne 876-VII.
URL.: https://zakon.rada.gov.ua/laws/show/876-18 (nara 3Bepuenns: 12.10.2019).

% TIpo sarBepmxenns Ilopsanky oprawisamii B3aemonii HauiowamsHoi reapmii Ykpaimu Ta
HaujonansHoi nominii Ykpainu mix yac 3a0e3nedeHHs (0XOpOHH) MyOiivHol (TpoMajchkol) Oe3meku
inopsiaky : Hakaz MBC VYkpainu Bin 10 cepm. 2016 p. Ne 773. URL: http://zakon].rada.gov.ua/
laws/show/z1223-16 (mara 3Bepuenss:: 28.11.2019).
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3) carrying out joint actions in order to stabilize the operational situation in
case of its aggravation within the territory of one or more administrative-
territorial units.

It is important to note that this provision is effective only in peacetime,
except during a state of emergency (p. 2, p. 1 of the order of organization
of interaction between the National Guard of Ukraine and the National
Police of Ukraine while ensuring (protection) of public (public) security
and order). At the same time, despite the obvious necessity, the issues of
interaction between the National Police and the National Guard of Ukraine
on ensuring public security in the context of the anti-terrorist operation did
not find their proper coverage within the framework of this legal
act. Therefore, it is important to make appropriate additions to the Order of
organization of interaction between the National Guard of Ukraine and the
National Police of Ukraine while ensuring (protection) of public (public)
security and the order, which should provide features of interaction
between the National Police and the National Guard of Ukraine on
ensuring public security not only in peacetime, but also in the context
of the united forces operations.

The Law of Ukraine «On the Fight Against Terrorism» provides
possibility of involvement in participation in the united forces operations.
The Law of Ukraine «On Combating Terrorism» provides for the
possibility of involving any central and local executive authorities, local
self-government bodies, enterprises, institutions, organizations regardless
of their subordination and ownership, their officials, and citizens with their
consent (p. 5, 6, Art. 4). Interaction of state bodies, local self-government
bodies, associations of citizens, organizations, their officials as reports on
information they have become aware of, about terrorist activity or any
other circumstances, information about which can contribute to the
prevention, detection and termination of terrorist activity, as well as
minimizing its consequences, in particular to the bodies of the National
Police, is a mandatory requirement under Art. 9 of the Law of Ukraine
«On the Fight Against Terrorismy.

The relevant provisions of the Title Law correspond to the content of
the normative acts that regulate the activity of the respective bodies. For
example, Art. 38 of the Law of Ukraine «On Local Self-Government in
Ukraine» to the authority to ensuring the law, order, protection of rights,
freedoms and legitimate interests of citizens related «promoting activities
of the bodies of the National Police, as well as the court, the prosecutor's
office, justice, the security service, the National Anti-Corruption Bureau of
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Ukraine, the Advocacy and the State Criminal Enforcement Service
of Ukraine» (p. 2 p. 1).

In turn, solution of the issue of the essence of the interaction of the
National Police with other public security entities in the context of the
united forces operations needs to cover not only the legal basis, but also
the practice of implementing specific measures by the relevant entities.

Thus, thanks to the effective cooperation of the Ministry of Internal
Affairs of Ukraine, the National Police, regional and city councils,
representatives of business structures and the public, a Unified Analytical
Service Center (UASC) was established in Donetsk region*®.

Analytical Center created on the example of the Abu Dhabi security
system and became the first unit in Ukraine based on smart technologies.
Similar systems are in Singapore, London and now in Mariupol. Intelligent
software designed specifically for the needs of the region's police forces,
where fighting takes place and allows for the quickest response to events,
prevention of crime and crime detection in the first hours after committing.

Components that work in a single UASC system: call center 102,
intelligent video surveillance system, mobile application «Police 102»,
smart public transport stop in Mariupol. All of this is a part of a joint
police and community project — «Safe Donetsk». The system works even
where there is almost no connection, in remote locations and on the battle
line. Thanks to modern equipment, IP-telephony, residents have the
opportunity to notify law enforcement officers of the offense, which will
be automatically fixed and the police will come to the aid immediately —
specially equipped and ready for any situations®’.

In cooperation with local communities and the United Nations
Development Program, intelligent video surveillance cameras have been
installed in Mariupol, Pokrovsk, Velyka Novosilka, Slavyansk and front-
line Novgorod, that work in crowds, junctions, in and out of cities.
Camcorders are the only ones in the country able to identify the brand,
model and color of a car, responding to loud sounds and flashes.

The Unified Analytical Service Center program has over 700 functions;
more than 100 smart camcorders work; within 15 seconds the camera
recognizes the danger and sends an alarm to the center; call handling and
referral for police assistance takes 3-5 minutes; with the introduction of the
UASC, the number of calls to the police has doubled.

18 B Mapiynoni 3amycTuim €uuuii asanituanuii cepicanit nentp UASC. Everest.ua : Be6-
caiir. URL:  https://www.everest.ua/v-mariupoli-zapustyly-yedynyy-analitychnyy-servisnyy-
tsentr-uasc (nara 3Bepuenss 15.11.1019).

7 Ibid.
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Having reviewed with the experience of the Donetsk police in the field
of «reasonable» security, including for the release of the abducted person,
the leadership of the National Police decided to use the Donetsk Police
Unified Analytical Service Center as an example in implementing a
security program throughout Ukraine.

In addition, with a view to timely identification of the facts of sending
and receiving weapons and explosives, which are sent with the aim of
destabilizing the socio-political situation and further deepening the conflict
in Donetsk and Luhansk regions, special attention is paid to establishing a
constant dialogue and interaction of the National Police with the
management of regional offices of Ukrposhta, express delivery of Nova
Poshta and other organizations that providing luggage services.

An important area of interaction between the National Police and other
law enforcement agencies and volunteers is the search for missing, abducted
citizens and captured people. For this purpose, systematically exchanges
information with the Joint Center for Coordination of Search, release of
unlawfully imprisoned people, hostages, and detection of missing people in
the area of anti-terrorist operation that operated by the SSU. Interaction is
also taking place with the Armed Forces Law Enforcement Service,
the State Border Guard Service of Ukraine, territorial units of the forensic
expertise of the Ministry of Health of Ukraine, the National Committee
of the Red Cross of Ukraine, and volunteer organizations that keep records
of the missing, captured and captured people. Thanks to the joint measures
taken, including as a result of the Minsk Agreements, the number
of unidentified missing people was reduced.

The research of the administrative and legal content of the interaction of
the National Police with other state authorities and local self-government
bodies in the area of the operation of the Joint Forces led to the conclusion
that the interaction can have two directions: the first is the internal one,
which is to coordinate activities with entities directly engaged in combating
terrorism within a single state prevention system, responding and ending
of terrorist acts and minimizing their consequences; the second is external,
coordination of activities with other equal, independent bodies of state
power, bodies of local self-government, enterprises, institutions and
organizations regardless of subordination and form of ownership, as well
as the public.

In our turn, we have found out that the existing administrative
normative acts that regulating the interaction of the National Police with
other state authorities (first of all, the entities directly engaged in the fight
against terrorism) in the field of public security, do not meet the current
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challenges of the fight against terrorism. Instead, the organizational and
legal aspects of the interaction of the National Police with the entities that
engaged in direct counter-terrorism that were developed in the context of
the anti-terrorist operation and the united forces operations in the eastern
regions of Ukraine during 2014-2019, should become a key source
for improvement of the legal framework in the sphere of interaction of
the described bodies.

2. Interaction of the National Police of Ukraine with the public

in the area of the united forces operations

Issues of interaction between the National Police and the public in the
performance of its public security and law enforcement responsibilities in
the area of the united forces operation are defined by the current legislation
of Ukraine as key and that, which determine the success of the police
bodies and units.

In Art. 11 of the Law of Ukraine «On National Police», «interaction
of police with the population on the basis of partnership» has been called
one of the principles of the National Police. The content of this principle
is as follows: a) police activities are carried out in close cooperation and
interaction with the public, territorial communities and public
associations on the basis of partnership and aimed at meeting their needs;
b) in order to determine the causes and / or conditions of committing
offenses of planning of service activities of police bodies and units is
carried out taking into account the specificity of the region and
the problems of territorial communities; c¢) the level of public trust in
the police is the main criterion for evaluating the effectiveness of the
activities of police bodies and units™.

The Law of Ukraine «On the National Police» also stipulates that the
police interact with the public through the preparation and implementation
of joint projects, programs and activities to meet the needs of the
population and improve the effectiveness of the police in carrying out their
tasks. In particular, the police support legal education programs, promote
legal knowledge in educational institutions, the media and in publishing
activities (Art. 89).

Cooperation between the police and the public is aimed at identifying
and eliminating problems related to policing and promoting the use of
modern methods to increase the efficiency and effectiveness of such

8 TIpo HauionansHy momimiro : 3akon Ykpaiuu Bim 02 muma. 2015 p. Ne 580 — VIII.
URL: https://zakon.rada.gov.ua/laws/show/580-19 (nara 3Bepuenns: 21.11.2019).
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activities. In particular, control over police activity can be carried out
in the form of involving members of the public in joint consideration of
complaints about the actions or omissions of police officers and
verification of information on the proper performance of their duties
in accordance with the laws and other legal acts of Ukraine (Art. 89, 90
of the Law of Ukraine «On National Police»)®.

In order to determine the causes and conditions of committing offenses,
planning of service activities of police bodies and units is tailored to the
specificity of the region and problems of local communities, and the level
of public trust in the police is the main criterion for evaluating the
effectiveness of police activity.

Except to the above, the heads of territorial bodies and police units
should hold open meetings with representatives of local governments at
the levels of regions, districts, cities and villages at least once every two
months in order to establish cooperation between the police and local
authorities and the population. Such meetings discuss activities of the
police, identify current problems and select the most effective ways to
solve them.

In order to increase the authority and confidence of the population in
the police, the bodies and units of the National Police of Ukraine should
systematically inform the public about the state of law and order, that used
to prevent offenses.

An important area of interaction between the police and the population
the legislation defines the preparation and implementation of joint orders,
programs and measures to meet the needs of the population and to improve
the effectiveness of police implementation of their assigned tasks. In
addition, the police have an obligation to support legal education programs,
to promote legal knowledge in educational institutions and the media.

These provisions of the current legislation on the necessity of
interaction between the national police of Ukraine and the public can be
summarized as follows:

1) the police must carry out their duties taking into account the needs
of the local community and individual groups of its population;

2) the management of territorial units of the police should hold
meetings with representatives of local self-government bodies, at which
the activities of the police should be discussed, the current problems
of public safety of citizens and ways of their solution should be solved;

® TIpo HauionansHy momimiro : 3akon Ykpaiuu Bim 02 muma. 2015 p. Ne 580 — VIII.
URL: https://zakon.rada.gov.ua/laws/show/580-19 (nara 3Bepuenns: 21.11.2019).
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3) units of the National Police should inform the public about the state
of law and order in the subordinate territory;

4) the police and members of the public can develop joint projects,
programs and activities to meet the needs of the population, as well as
improve the effectiveness of the police in carrying out their tasks;

5) the police should be involved in legal education of the population.

The analysis of information sources of the Main Directorates of the
National Police in Lugansk and Donetsk regions shows that work is being
done to establish interaction with the population in the following areas:

1) Work of public organizations of legal direction. A striking example
of interaction between the National Police and the public is the creation of
a public organization «Youth League of Future Police», involving young
people aged 14 to 35 who has an interest and desire to contribute to the
activities of the National Police, seeks to study military special and
physical training, historical traditions of Ukraine?®. The main purpose of
the Future Police League is to carry out activities aimed at realizing
creative abilities, improving the moral, patriotic education of young
people, raising their awareness, aimed at preventing the commission of
offenses, neglect and homelessness, providing them with opportunities for
self-realization, self-realization lifestyle.

The positive achievements of the Future Police League are the
development of skills needed to protect rights and freedoms; education of
youth in the spirit of patriotism and observance of generally accepted
norms and rules of behavior; involvement of young people in practical
human rights work; assistance to the territorial bodies of the Main
Directorate of the National Police in Donetsk region in the work on
prevention of neglect and offenses among teenagers and youth.

In addition, the United Nations Development Program proposed a joint
project with the League of Future Police «League of Action», which
concerned mediation in schools. Public organisations of Mariupol
provided a methodology for training mediators. Thus, together with the
police of Donetsk region, the first thirty mediators were trained.
In addition, ten UNICEF-supported schools in the city have school-based
liaison services. The latter consist of students who will independently
reconcile peer conflicts through mediation®".

? TIporpama rpomMaackKoi oprauizanii «MonoikHa Jira MaiiGyTHIX nosinefickkix». Liga-police.
ucoznet : Beb-caiit. URL: https://liga police.ucoz.net/index/programa_gromadskoji_organizaciji_
39_39_molodizhna_liga_majbutnikh_policejskikh_39_39/0-4 (nara 3BepHennst: 23.11.2019).

2 Ibid.
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2) Another example of police-public interaction is the Swallow project,
initiated by the public organization «Trust Fund» with the assistance of the
United Nations Development Program. As part of this project,
18 volunteers from the Mariupol Police Department and General have
been trained in sign language and fingerprinting.

On August 3, 2018, for the first time in Ukraine, the Head of the Police
of Donetsk Region, Mykola Semenyshyn, handed over certificates to
operative commissioners, investigators, district police officers and
inspectors of juvenile prevention with knowledge of sign language and
dactyl. Police officers successfully trained and in a new format provide
services to hearing impaired citizens?.

3) Particular attention should be paid to joint projects of the Donetsk
police and the public, such as: the Safe House Innovation Project; creation
of a safe workplace for police officers serving at posts in Donetsk region;
the School Police Officer project; pilot project «Polina»; Neighborhood
Watch project®.

On November 3, 2018, in Donetsk region, in the frontline region,
police implemented the project «School Police Officer», with the aim of
safe stay of children in the educational institutions of Mariupol,
Kramatorsk and Slavyansk. The aim of the project is to solve the problem
of juvenile and child crime in Mariupol educational institutions by
combining the efforts of the police who provide crime prevention and
the schools responsible for teaching children®.

The Safe House project is part of a unified strategy for the development of
the Ministry of Internal Affairs and unites the efforts of law enforcement, local
authorities, self-organizing committees and associations of co-owners of
apartment buildings for the safety of citizens and involves a ftripartite
cooperation: «Police — Community — Government». This program helps
residents of multi-storey buildings to determine their own level of safety?.

2 Ipoekt «JlacTiBka»: 18 moniueickkux JIoHEYYHHM OTpUMANH cepTH(hikaTH cypaonepe-
kinagagis. Mariupol-police.dn.ua : Be6-caiit. URL: http://mariupol-police.dn.ua/news/view/3571
(mata 3BepHeHHs: 23.11.2019).

® Birsiupkuii C. C. Koncormiganis aisisHocTi oprauis HariosansHoi mosmiuii Ta notenmiany
IPOMAICHKOCTI SIK CTpAaTeriyHMii HANpsSMOK 3a0e3ledyeHHs MyOMiYHOrO MOPSAKY B yMOBax
onepauii O6’enHanux cui. 3abesneuennss npagonopsioKy Ha mepumopii npogeoeHHs onepayii
06’conanux cun : marepianmu Beeykp. Hayk.-npakT. cemiHapy, 12 »xoet. 2018 p. Mapiynons :
MAYVY, 2018. C. 179-188.

% Ha Jloneuunni momiueiiceki BrpoBagmmn npoekt «IlKinsauii odinep momiuiin. IToniyis
Honeuuunu : Be6-caiit. URL: http://police.dn.ua/news/view/na-donechchini-politsejski-vprovadili-
proekt-shkilnij-ofitser-politsii (mata 3Bepuenns: 23.11.2019).

% B uentpi Kpamaropceka 3°seuscs «Besneunnit 6ymuaok». [Toniyis Jonewuuny : BeG-caiir.
URL: http://police.dn.ua/news/view/v-tsentri-kramatorska-zyavivsya-bezpechnij-budinok (nara
3BepHeHHs 15.11.1019).
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On February 6, 2018, the mobile group «Polina» started operating in
the Left Bank District of Mariupol in order to respond to the facts of
domestic violence. In the future, the work of the group began to operate
throughout the Donetsk region. Police respond to calls for combating
domestic violence, draw up reports of administrative offenses for
committing domestic violence, and open criminal proceedings when
establishing the facts of personal injury. In addition, police inspect persons
who are on and off the record for committing domestic violence:
communicating with victims and neighbors about re-committing domestic
violence. For systematic preventive work with the aggressors, the police
plan to create a «map of the offender» with information on social status,
place of work, number of children, etc.

Now, for police officers are conducting trainings on countering
domestic violence, which have been implemented with the assistance of
public organizations «Council of Women of Donetsk Region» and
«Mariupol Youth Union».

Over the first half of 2019, more than 23,000 people have contacted
«La Strada — Ukraine» national hotlines for domestic violence®.

Since 2017, the Neighborhood Watch Project has been launched thanks
to the initiative of residents in cooperation with patrol officers, local
authorities and international partners. The main task of the neighborhood
watch approach is to develop a bona fide neighborhood and a shared
responsibility for the safety of one's home and yard. The project provides
for: prevention of crime by increasing the vigilance of neighbors and their
awareness of the area; improving the safety of the community; a sense of
security of your own space; improving communication between the
community, the police and other public authorities and local self-
government through active communication; the ability to respond properly
to security threats by obtaining credible information from police
representatives and having a clear algorithm for responding to such threats;
improvement of the yard?’.

4) In the area of the united forces operations, police cooperation with
public formations on public order and state border deserves special
attention. In accordance with the provisions of the Constitution of Ukraine,

% Tlomiumis MOWMPIOE TIPOEKT TPOTHAIi NOMAIIHBOMY HAcHIbCTBY «IloiHa» Ha BCKO
Vkpainy — Kimmenko. Radiosvoboda.org : Be6-caiir. URL: https://www.radiosvoboda.org/a/
news-policija-poshyriye-proekt-protydii-domashniomu-nasylstvu-na-vsiu-ukrainu-
klymenko/30204166.html (nata 3Beprenns: 23.11.2019).

7 Cycincpka BapTa: Gesnexa-no6poGyT-nopsiok. Ha Tamuunui i B JlonGaci. Prostir.ua :
BeO-caiit. URL: https://www.prostir.ua/?news=susidska-varta-bezpeka-dobrobut-poryadok-na-
halychyni-i-v-donbasi (mata 3sepuenss: 23.11.2019).
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citizens of Ukraine have the right to create in the statutory law of Ukraine
«On citizens' participation in the protection of public order and the state
border» — public associations, to participate in the protection of public
order and the state border, to assist local authorities, law enforcement
agencies, the State Border Service of Ukraine and executive authorities, as
well as officials in the prevention and termination of administrative
offenses and crimes, protection of life and crime, citizens, interests of
society and the state from unlawful encroachments, as well as in the rescue
of people and property during natural disasters and other extraordinary
circumstances”.

The content of the interaction of the National Police with public
formations in the protection of public order in the field of public security is
easy to evaluate based on the content of their main tasks (Article 9 of the
Law of Ukraine «On Participation of Citizens in the Protection of Public
Order and State Border»), namely: assisting the National Police in the
maintenance of public order and public safety, the prevention of
administrative misconduct and crimes; informing the bodies of the
National Police about the crimes committed or in preparation, the places of
concentration of criminal groups; assistance to the bodies of the National
Police in the detection and disclosure of crimes, the search of people who
have committed them, the protection of the interests of the state,
enterprises,  institutions,  organizations, citizens from criminal
encroachments; participation in road safety and combating child neglect
and juvenile delinquency.

In Donetsk Oblast, in accordance with the requirements of the Law
«On Citizens' Participation in the Protection of Public Order and the State
Border», 33 public formations were created and registered (12 of them in
2018). The total number of members of public formations is 390 (of which
189 were recruited in 2018). During 2017, the Donetsk police together
with public formations carried out 857 public order actions, 316 joint
preventive raids. Within the framework of the support program, the
regional state administration has allocated funds for the promotion of
public formations. During the events with the participation of members of
public formations, 1 137 people were detained for committing offenses,
52 of them — criminal and 1 085 — administrative offenses®.

% [Ipo ydacTh rPOMaIAH B OXOPOHI TPOMAICHKOr0 TIOPSIKY i AEPIKABHOrO KOPIOHY : 3aKOH
Vkpaiau Big 22 ueps. 2000 p. Ne 1835-111. URL: http://zakon.rada.gov.ua/laws/show/1835-14
(nata 3BepHenHs: 13.02.2018).

 Biiina 30608’ s13ana nominelickkux Ha JlonGaci cratm kpame. Communiti policing : Be6-
caiir. URL: http://cop.org.ua/ua/ukrainskyi-dosvid/donetska-oblast/general-mikola-semenishin-
vijna-zobov-yazala-politsejskikh-na-donbasi-stavati-krashchimi_(mara 3sepuenns 15.11.1019).
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Members of the public formations, together with the police, that patrol
streets and participate in preventive raids, in particular to counteract the
spontaneous trade and sale of surrogate alcohol, traffic safety.

5) The implementation of the «Thin Blue Line» social project is an
example of the interaction and support that residents express to police
officers, and the blue ribbon in private and networked institutions is a sign
that they trust the police. In Mariupol, several businesses have already joined
this project and each has a corresponding symbol of engagement — blue
ribbon. This project was also joined in Konstantinovka and Slavyansk™®.

In the light of these examples, the units of the National Police of
Ukraine, which operate in the area of the united forces operations, use a
very large number of forms of interaction with civil society institutions.
However, these activities can be significantly optimized and improved,
taking into account the international experience of such policing.

Summarizing the issues of interaction of the National Police with
the public in the area of the united forces operations, it can be
concluded that the potential of the public and the police is the basis for
improving the effectiveness of all subjects in achieving the goals of
maintaining public safety in society, and coordination will provide
police relations and public formation of a sustainable, purposeful
nature, will ensure the optimal distribution of law enforcement
functions, unity of strategic and tact their actions.

In turn, the main forms of interaction between the National Police and
the public, including in the area of the united forces operations, can be
attributed to: involvement of the public in human rights work; citizen
participation in maintaining public safety and order; informing the police
about crimes and people who involved in committing them (preparation);
organizational assistance of an informative nature regarding the search of
missing persons; participation of the public in the training of police
officers in the formation of narrow-sector knowledge to meet the needs of
the population; providing logistical support to improve police activities;
implementation of programs of legal and patriotic education of the
population; capacity building for National Police bodies through the
implementation of joint projects for youth seeking legal, military-special
and physical training, etc.

Based on the above characteristics, the interaction of the National
Police with other public security entities during the united forces

® Jlo ininiatuu «TOHKA CHHS JTiHis» NpPUEIHABCA MarasuH mobyToBoi Texmiku. Mariupol-
police.dn.ua : BeG-caiit. URL: http://mariupol-police.dn.ua/news/view/4939 (nara 3BepHEHHS:
23.11.2019).
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operations should be understood as based on legislative and regulatory acts
agreed upon by purpose, time, place of activity between the entities that
directly carry out combat terrorism arising from the organizational
activities of the specially created coordination bodies, and other equally
independent state bodies, local self-government bodies and the public for
the purpose of their concerted functioning in protecting the rights,
freedoms and ensuring the safety of citizens, and the cessation of acts of
terrorism and other offenses by the most expedient combination of the
forms and methods peculiar to those subjects.

Consequently, the fulfillment of public security tasks by the police, in
particular in the context of the united forces operations, depends to a large
extent on its interaction with counter-terrorism bodies, other public
authorities, local self-government bodies and civil society institutions.
Inthe course of such interaction, there is a constant exchange of
information on problematic issues and elimination of factors that
destabilize the situation in the region, coordinate actions with members of
the public, media coordinators, local people who involved in maintaining
public order, public and private organizations, that provide security
services, delivery, etc. to effectively control the operational environment
and implement joint actions in the event of a real terrorist threat.

CONCLUSIONS

The interaction of the National Police with other public security entities
during the united forces operations is necessary to understand the
legislation and regulations based on the goals, time, place of activity
between the entities, that directly carry out combat terrorism arising from
the organizational activities of the specially created coordination bodies,
and other equally independent state bodies, local self-government bodies
and the public for the purpose of their concerted functioning in protecting
the rights, freedoms and ensuring the safety of citizens, and the cessation
of acts of terrorism and other offenses by the most expedient combination
of the forms and methods peculiar to those subjects.

The interaction of the National Police with the authorities, local self-
government and the public in the area of the united forces operations
depends directly on: from developing plans of interaction at the state and
local levels; mutual information on socio-economic, military-political,
strategic and operational situation; defining the scope and sequence of
joint actions in the performance of joint and individual service tasks;
coordination of the procedure of joint actions for making urgent decisions
of subordination and interaction of units in the process of performing joint
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tasks, solving issues of logistics; co-ordination of joint actions (joint
determination of placements, staffing and order of joint activities;
assessing the nature of the threat, status and capabilities of available forces
and means; determining the leader of joint events in agreement with the
leaders of the interacting parties; determining the need to involve other
additional forces and means.

Built at the Main Police Department in the Donetsk region Built at
SUNP in the Donetsk region, the unique Unified Analytical Service Center
(UASC) in Mariupol allowed to bring the level of citizens' safety to a new
level by focusing on the introduction of the latest technologies, building on
the best international experience of countries such as the United Kingdom,
United Arab Emirates Emirates and Italy. Thanks to the UASC, in the
context of the united forces operations, the police work in the following
areas: improving the security of citizens; modernization and development
of technologies of the automated security management infrastructure of the
designated area; use of advanced technologies for effective city
management; active involvement of the police, local authorities, the
business environment and the public.

Particular attention should be paid to such joint projects by the Donetsk
police and the public as: the Safe House Innovation Project; creation of a
safe workplace for police officers serving at posts in Donetsk region;
«the School Police Officer» project; pilot project «Polina»; «the Thin Blue
Line» project; Neighborhood Watch project and cooperation with
the public organization «Future League of Police Officers».

SUMMARY

The article is devoted to the study of the main provisions of the
interaction of the National Police with state authorities, local self-
government and the public in the area of the united forces operations.
Theoretical approaches to the definition and correlation of the concepts of
«interaction» and «coordination» are investigated. The concept of
interaction of the National Police with other subjects in the field of public
security and order during the united forces operations is formulated. The
main directions of cooperation of the National Police bodies with other
state authorities and local self-government bodies in the area of the united
forces operations are determined. The basic tasks and functions of these
entities in relation to the interaction in the area of the united forces
operations are disclosed. The activity of unique Unified Analytical Service
Center (UASC), which was created on the basis of the Main Police
Department in Donetsk region, is analyzed. The work of public
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organizations with which the National Police of Ukraine interacts is
characterized by: «Youth League of Future Police Officers»; «the
Swallow» project; «Safe House» project; «the Polina» Project; «the School
Police Officer» project; «the Neighborhood Watch» project; social project
«Thin Blue Line». The content of the interaction of the National Police
with public formations in the field of public order concerning the provision
of public security in the area of the united forces operations is disclosed.
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IMPROVEMENT OF ADMINISTRATIVE AND LEGAL BASIS
OF INSTITUTION OF JUSTICE OF UKRAINE

Predmestnikov O. H.

INTRODUCTION

The system of justice is an indispensable component of the state
apparatus of each state responsible for formulating and implementing
its legal policy, asserting the rule of law, ensuring proper functioning
of jurisdictional and related entities. Despite the common purpose
of its activities the status, composition, competence and organization of the
activities of the justice authorities in different countries differ significantly,
which, in the first place, is determined by the peculiarities of their legal
system, constitutional system, practice and state of construction and social
development.

The leading role of the justice bodies of Ukraine in the implementation
of state legal policies, improvements to national legislation, and providing
the state registration, enforcement of court decisions and enforcement
criminal penalties determine the importance of lawful and effective
functioning of justice bodies. In this regard, the recent tendency to simplify
the system of justice bodies and decentralize their activities, to ensure that
they are prioritized and to exercise the citizens' rights is positive.

At the same time, there is still no unified concept of complex
development of the status of justice bodies of Ukraine, and the current
administrative and legal regulation of their status reveals some
inconsistency and fragmentation, their competence is not fully consistent
with the structural organization. The reasons for reforming the system of
justice include the lack of productivity of their activities, cases of
duplication of powers, formalism in the performance of certain tasks,
irrational structure, unreasonably large administrative apparatus, shortage
of skilled workers, manifestations of corruption and ineffectiveness.

1. The experience of foreign countries in the organization
of the activities of the justice authorities and opportunities
for its implementation in Ukraine
Today, within the framework of modern processes of European
integration of Ukraine, democratization, humanization and decentralization
of public administration, the system of justice organs of Ukraine is
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undergoing major reorganization changes, which makes the introduction of
a positive foreign experience in organizing the activity of justice organs
quite important.

Note that some aspects of the organization and operation of justice in
other countries have previously been considered by such scientists as
R.V. Budetskyy,  A.Yu. Guliagin, L.I. Mykultsya, 1.Yu. Onopchuk,
V.0O. Spasenko, A.F. Shestakov and others. At the same time, their
scientific works are mainly devoted to the specific issues of organizing
the activity of the bodies of justice only in certain foreign
countries without their comprehensive comparison with each other, while
not comprehensively characterizing the general essential features and
differences of the current legal status of the bodies of justice in different
countries. Research works of R.V.Budetskyy and I.I. Mykultsya in
general are reduced only to citing the structure and basic powers of the
Ministry of Justice units in the respective countries without thorough
analysis. It is necessary to point out on the use by II. Mycultsya of
outdated data on the UK justice system (governed not by «the Lord
Chancellor's Department, the Home Office, the Attorney-General's and the
Solicitor General's Department»' since 2007, but by the relevant Justice
Department). In view of this, in the context of improving the status of the
justice bodies of Ukraine, the issues of foreign experience of organizing
the activity of the justice bodies are also relevant.

First of all, let's note that the main factors that mainly depend on the
organization of justice authorities in modern countries are as follows.
First, it is political regime (democratic/undemocratic) and government
(unitary/federal), on which centralization or decentralized administration in
the field of justice, which is carried out only within a single hierarchy of the
Ministry of Justice or as the Ministry of Justice and its bodies, as well as by
municipal authorities and public institutions. Secondly, it is the degree and
nature of the distribution of state power that determines segregation of
public administration bodies from the independent/separate bodies of justice,
prosecutors, etc. And third, it is succession and legal traditions, which
preserves established features and pre-emulation of the existing model of
organization of justice (eg, former colonies and dependent territories from
the metropolis). It should be emphasized that the use of foreign experience
in organizing the activity of justice bodies in Ukraine should also take
into account the above and other objective factors.

! Muxynsust I . AMiHICTpaTHBHO-TIPABOBHIA CTaTyC OpraHis rOCTHIi YKpaiHH: muC. ...
kaHz. fopua. Hayk: 12.00.07. Xapkis, 2014. C. 159-160.
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The legal bases for the organization and operation of justice authorities
in different countries are usually drawn up by relevant governmental acts
and/or heads of state, as well as departmental acts of the Ministry of
Justice to regulate their activities and the activities of subordinate bodies.
One of the few examples of legislative regulation of the status of the
bodies of justice is the Law of the Republic of Kazakhstan dated
18.03.2002 No. 304-11%, which reflects the systematic nature of the bodies
of justice, fixing their common tasks, principles of activity, powers, rights
and bases of status.

However, in different countries according to the peculiarities of their
legal system the degree and content of the regulation of the organization
and activity of bodies of Justice differs — if the Resolution of the
Government of Moldova dated 03.10.2012 No. 736° provides tasks,
overall competence and leadership status (which is illustrative — not only
Minister’s, but also his deputies) of the Ministry of Justice of Moldova,
then the Government Decree of France of 09.07.2008, No. 2008-689
outlines the structure in general terms of the Ministry of Justice of France
and the main activities of its departments.

The structure of justice bodies in foreign countries is often fixed
separately from their competences (for example, the powers of the Main
Department of Justice of Minsk regional executive committee are defined
by the decision of the regional executive committee from 09.03.2015
No. 199*, and its structure — by the order of the chairman of the regional
executive committee of 25.04.2013, No. 90°). As on us, this approach can
adversely affect rationality, unity and coherence of the functional and
organizational bases of the activity of justice bodies.

In this regard, the most comprehensive is definitely a complex
legislative regulation of organization of activity (status, guarantees, tasks,
competences structure, status of leadership, foundations of relations, etc.)

2 06 opraHax IOCTHIMK: 3aK0H Pecrry6maxu Kaszaxcran ot 18.03.2002 Ne 304-11. Bedomocmu
Iapramenma Pecny6auxu Kazaxcman. 2002. Ne 6. Ct. 67.

®06 oprammsaumm M (YHKIHOHMPOBAHMH MHHHCTEPCTBA IOCTHIMH: TOCTAHOBICHHE
IpaButensctBa PecmyGmuku Mommosa ot 03.10.2012 Ne 736. Monitorul Oficial. 2012.
Ne 212-215. Cr. 799.

* IlonoKenne o TIABHOM YNPABJIEHHH IOCTHIMH MHHCKOTO 0GNACTHOTO HCTIONHHTETEHOTO
KOMHUTETAa: peuieHne MUHCKOro 00JacTHOrO WCIOJHUTENbHOro komutera ot 09.03.2015
Ne 199/Munckuii  obnacTHOM ucmonHuTensHbI  KoMiTeT. URL:  http://minobljust.gov.by/ru/
polojenie (uara 3BepuenHs: 17.12.2016).

® CTpyKTypa INaBHOTO YNPABICHHS IOCTHIMH MEHCKOrO OGJACTHOTO HCIIONHHTEIBHOTO
KOMHMTETA: PacropspKeHUe npezaceaarens MUHCKOro 00JacTHOTO HCIIONHUTEILHOTO KOMHUTETA OT
25.04.2013 Ne 90p/Mumnckuit obnactHol wucnonHuTenbHb Komiter. URL: http://minobljust.
gov.by/dadvfiles /000127_682722_struktura_gyu.doc (marta 3sepuenss: 17.12.2016).
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of the bodies of justice that corresponds to their leading role in the state
and provides the necessary stability, validity, completeness and
consistency of the legal bases of functioning justice agencies.

It should be noted as a positive reference by the Law of Kazakhstan of
18.03.2002 No. 304-11° to the principles of activity of the bodies of justice
not only legality, and respect for citizens' rights, publicity and engagement,
but also independence from activities of public associations and the unity
of the justice system.

Liquidation of district level justice bodies, optimization of competence
and the structures of the justice system of Ukraine led to the establishment of
a limit number of employees of the Ministry of Justice of Ukraine apparatus
and its staff territorial bodies at the level of 1097 and 16675 persons. In turn,
the Ministry of Justice of Germany has about 760 employees’, about
300 employees® work in the Austrian Ministry of Justice. Accordingly,
possible and expedient appears to be the further reducing the number of
employees of the Ukrainian justice authorities by depriving them of their
inappropriate and irrelevant powers, eliminating duplicate and inefficient
units, more efficient staff redeployment, and more.

In foreign countries there are different approaches to defining
composition and tasks of systems of justice bodies (governing bodies in
the field of justice). For the post-Soviet countries the traditional presence
of the Ministry of Justice and its territorial bodies is quite traditional with
different degree of separation from courts, prosecutors, bodies of the
penitentiary system which are either independent of the Ministry
of Justice, or subordinated to it.

In particular in the Republic of Belarus the system of justice bodies
respectively to the Resolution of the Council of Ministers of Belarus
of October 31, 2001 No. 1605° is exactly Ministry of Justice, main
departments of justice of regional executive committees and Minsk city
executive committees, registries (departments of record of acts of a civil
status) of regional executive committees and local administrations

® 06 opranax roctuim: 3akoH Pecrry6mixu Kaszaxcran ot 18.03.2002 Ne 304-11. Bedomocmu
Tapramenma Pecnyonuxu Kazaxcman. 2002. Ne 6. Ct. 67.

" Aufgaben und Organisation Ministerium/Das Bundesministerium der Justiz und fiir
Verbraucherschutz. URL: http://www.bmjv.de/DE/Ministerium/AufgabenOrganisation/Aufgaben
Organisation_node.html (marta 3Bepuennst: 17.12.2016).

® Organisation/Die Osterreichische Justiz. URL: https://www.justiz.gv.at/web2013/home
/ministerium/organisation~8ab4a8a422985de30122a91a6504629f.de.html  (mara  3BepHeHHs:
18.12.2016).

°06 yrBepxaenun Ilonoxkenns o MumucTepcTBe focTHuu Pecry6mukn  Bemapych:
nocranoBienne Cosera MunuctpoB PecryOnuku  Bemapycs ot 31.10.2001  Ne 1605.
Hayuonanvnwiii peecmp npasogwix akmog Pecnybnuxu Benapycs.2001. Ne 107. Ct. 5/9385.
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of districts in cities, Registry (Palaces) of civil ceremonies of city
executive committees, as well as subordinate state organizations (although
the latter are not subjects of authorities and therefore should not be
considered as bodies of Justice). At the same time, we should note the
falseness of referring by I.1. Mycultsya® the district courts and lawyers to
the structure of the main justice department of the Minsk City Executive
Committee of Belarus.

Therefore, to the peculiarities of the organization of the justice system
of Belarus is referred, first of all, the organizational formation of the main
departments of justice in the composition of regional executive
committees, that results in their double subordination to the respective
Regional Executive Committee and at the same time to the Ministry of
Justice of the Republic of Belarus (item 1 of Regulation approved by the
Decision of the Minsk Regional Executive Committee of 09.03.2015
No. 199™). A similar approach to organizing the activities of territorial
justice bodies significantly complicates the management of their activities
and urgently requires clear delimitation of organizational and
administrative powers of the Ministry of Justice of Belarus and regional
executive committees on the main departments of justice. In doing so, the
effective functioning of the territorial bodies of justice depends not only on
their constructive relations and interaction with local authorities, but also
from direct and unconditional submission to the Ministry of Justice of its
territorial bodies. Therefore, we do not see an urgent need for direct
organizational subordination of the main departments of justice to regional
executive committees (or similar to local authorities in Ukraine), which
can be completely replaced by the control and accountability of the
territorial bodies of justice.

Another specific feature of the organization of the justice system in
Belarus is segregation and separation of civil records departments
(registries) from territorial bodies of justice acting within the district
executive committees with double subordination of the district executive
committee and the corresponding department of justice.

This approach to the organization of the activities of the departments of
the record of acts of civil status (registries) allows to actually delegate civil
registration functions to local authorities (in this case district executive

% Mukynpis 1. 1. AnMiHiCTpaTHBHO-IIPABOBHIA CTATyC OpraHiB IOCTHI{I YKpaiHH: muC. ...
kaHz. fopua. Hayk: 12.00.07. Xapkis, 2014. C. 161-162.

™ TlonoskeHnne o rIaBHOM YIPABIEHHM FOCTHIMH MUHCKOTO OGACTHOTO HMCTIONHHTEIBHOTO
KOMHTeTa: pelieHne MMHCKOro 00JacTHOro HCHOHHTENnbHOro komurtera ot 09.03.2015
Ne 199/Munckuii  ob6nacTHOM ucmonHuTeNsHbI  KoMiTeT. URL:  http://minobljust.gov.by/ru/
polojenie (nata 3Bepuenns: 17.12.2016).
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committees, city executive committees and local district administrations in
cities). This, in turn, promotes their responsibility and roles in managing
public affairs and unloading of the main departments of justice, while
keeping them sufficient organizational and supervisory powers in this area.
The above said much corresponds to the modern tendencies of
decentralization and demonopolization of activity of the Ukrainian justice
authorities, one of the aspects of which is the delegation of powers from
state registration to local authorities.

Granting the status of independent bodies of executive power to the
bodies of the coercive enforcement of decisions of jurisdictions (as in
Israel, the Russian Federation, Finland*#*%) and enforcement agencies with
their responsibility to the Ministry of Justice until recently took place in
Ukraine. The advantage of this approach is, first of all, includes the
discharge of the Ministry of Justice from the rather current issues of
enforcement of court decisions and punishments, focusing its activities on
general leadership, direction, coordination and control of activities in these
areas. The obvious disadvantages include the need for the formation and
maintenance of additional management apparatus both nationally and
locally. That is why in Ukraine, as in Belarus and Kazakhstan offices and
departments of enforcement are separated structural units of the Ministry
of Justice and its territorial bodies. In some foreign countries, in particular
in Germany, the enforcement authorities may also be subordinated to the
court power™. Although regardless of the status of enforcement agencies,
they always are closely associated with the courts, for example, in the US,
the Marshals Service operates under Department of Justice, while
functionally focusing on organizational ensuring the activity of the courts
and the execution of orders, and procedural decisions of judges. In
addition, we believe that given the specific nature of the activities of the
authorities the execution of sentences related to the detention of prisoners,
their imprisonment, they may be re-socialized and prevented from
committing new crimes justifying their allocation to a separate central
executive authority or inclusion in the structure of the Ministry of Internal
Affairs (as in Belarus and Kazakhstan).

2 gymak O. O. TpaxTrka opraisaiii TisIbHOCTI OpraHis MPHMYCOBOrO BHKOHAHHS PilllcHb
iHO3eMHHUX zepxkaB. Popym npasa. 2011. Ne 4. C. 814, 815. URL: http://nbuv.gov.ua/j-pdf/FP_
index.htm_2011_4 133.pdf (nara 3Bepuenns: 21.12.2016).

¥ Cazanos C. B., Morunépa M. 10. Opranusanus CTpyKTyphl OPraHOB MPHUHYIHTEIBHOTO
ucnionsenus Gunnsnackoi Pecyomuku. FOpuouyeckuii mup. 2010. Ne 5. C. 37-39.

¥ Yymak O. O. TpaxTrka opraisaiii TisIbHOCTI OpraHis MPHMYCOBOrO BHKOHAHHS PilllcHb
iHo3eMHHUX JepxkaB. @opym npasa. 2011. Ned. C.815. URL: http://nbuv.gov.ua/j-pdf/FP_
index.htm_2011_4 133.pdf (mara 3sepuenns: 21.12.2016).
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At the same time, the a subordination of the prison system to the
Ministry of Justice is a fairly widespread worldwide practice that has been
successfully applied, for example, to Austria, Denmark, Poland, USA,
France, Czech Republic, Japan and other foreign countries, but it is more
about coordination and direction the prison service by the Justice
Department, rather than its full integration into the Ministry of Justice.

The Ministry of Justice of the Republic of Moldova does not have its
own territorial bodies, which is primarily explained by the relatively small
territory of the country and the size of its population. Against this
background, something unclear is as for emerging functioning of
subordinates to the Ministry of Justice of the Registry and The State
Registration Chamber, whose integration into the Ministry of Justice
would facilitate the management mechanism and organization of their
work. Other bodies that do not subordinate, but only dependent on the
Ministry of Justice of the Republic Moldova, are the Department of
Prisons, National Inspectorate for Probation and the Agency for the
Administration of Courts. In this case, the separated status of the first two
bodies, as already indicated, is peculiar by the nature of their activities in
organizing the execution of sentences. Like deprivation of Ministry of
Justice of Ukraine of powers in the field of judicial administration, so the
separation from the Ministry of Justice of Moldova of the Agency for
Administration of courts (which provides for the organizational activity of
the courts) is quite logically aims at ensuring the independence of the
judiciary in the administration of justice.

Within the framework of decentralization, demonopolization and
democratization of the state administration in Ukraine there is also an
interesting model of decentralized administration in the field of justice in
the United States of America, which is manifested in non-proliferation
activities of the federal Department of Justice at the state and county
levels, as well as at the formation in the states of their own governing
bodies in the field of justice. For comparison, The Federal Republic of
Germany, as I.I. Mikultsya'®, accents, the main part of managerial
functions (eg prosecutors and executions) relies on the land ministries of
justice, but under the control of the federal minister.

In the US, this is primarily determined by the depth of state
federalization, particularism of law and separation of the judicial system of
the state from the federal judicial system. However, as R.V. Budetskyy
points out, Federal US Justice Department and its subordinate bodies are

® Mukynbis 1. 1. AfMiHICTpaTHBHO-IIPABOBHIA CTATyC OpraHiB IOCTHI{I YKpaiHH: muC. ...
kaHz. fopua. Hayk: 12.00.07. Xapkis, 2014. C. 160.
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not legally guaranteed mechanisms for influencing state™® authorities, in
particular by issuing appropriate ones mandatory for enforcement, control
and enforcement penalties in case of violation of such acts.

The selection by H.1. Kobatskaya'’ of law enforcement (the Ministry of
Justice focuses on the judiciary and law enforcement) and general law
(limited impact on the judiciary; law enforcement system and
concentration on issues of organization, security, control and provision of
services in various spheres of social life) types of bodies of Justice
deserves attention. According to this approach, the law enforcement type is
widespread in the world, the judiciary, though, given the tasks and powers
of the judiciary of Ukraine and several other post-Soviet countries, can be
attributed exactly to common law type.

It should be emphasized that the activity of the Ministry of Justice is
just like any other activity of a governmental body in both Ukraine and
foreign countries is closely linked to human rights - by ensuring their
proper implementation (for example, the right to legalize non-profit
organization), as well as by creating the conditions for compliance,
implementation and protection of human rights by other entities (legal
executives, notaries, lawyers, court experts, etc.). As for us, the direction
of activity of bodies of justice for the realization and protection of the
rights and interests of citizens (as well as legal entities and the state)
should be determined not so much by the specific task (direction of work),
but by one of the key principles of their organization and activity. Human
rights, public and state interests should be a common guideline for all
aspects of the functioning of justice, while (at least in the post-Soviet
countries) specific human rights activities are being carried out by more of
their subordinate bodies.

In some foreign countries, registration by the justice authorities of
regulatory acts of the government authority is an effective preventive
instrument of control over the legitimacy of their rulemaking — both in
terms of content and order of the adoption of such acts. By the way, a kind
of analogue of the mechanism of registration of legal acts also exists in
Germany, where the Ministry of Justice checks compliance with legal
techniques and conformity of draft acts of federal ministries and

8 Byneupkuii P. OcoGnuBocTi ynpapminns roctuiiero y Criomydenux IlItatax AMepHKH:
opraHi3auiifHo-npaBoBuii acnekT. Bicnux Hayionanvnoi akademii npagosux nayx Yrpainu. 2014.
Ne 3. C. 162.

7 KoGampka X. L. ITopiBHAIBHO-TIPaBOBA XapPAKTEPUCTHKA IEHTPATBHUX OPTaHiB BUKOHABUOL
BJaau y cepi I0CTHULII: €BponeichbKa TpaJulLlisi Ta BITYM3HIHA MPAKTUKA: aBToped. JTHC. ... KaH..
ropug. Hayk: 12.00.01. Kuis, 2017. C. 14.
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intergovernmental agreements with national and international law®.

Registration efficiency of regulations and legal acts is mandatory for entry
into force of the acts, and it is also conditioned, for example, by the right
of bodies of Justice to submit preference as for violation remedy and to
make a motion as for bringing the perpetrators to disciplinary
responsibility (Belarus, Kazakhstan). Herewith, like in Ukraine, in the
Republic of Moldova, the judicial authorities exercise legal review and
registration of acts concerning the rights and legitimate interests of citizens
(Resolution of the Government of Moldova dated 03.10.2012 No. 736).

In European and other foreign countries, it is quite common to charge
justice authorities with some functions in the field of judicial
administration (first of all, formation of the judicial establishment, the
supervision of the work of the courts, the provision of their activities). So,
for example, the Ministry of Justice of Germany is directly responsible for
the course of justice and oversees the activities of federal courts, takes
participation in the preparation of elections to high courts, organizationally
and otherwise ensures their functioning®. In Belarus, according to
Art. 183 of the Judiciary Code and the status of judges of 29.06.2006
No. 139-C* the justice authorities exercise organizational and logistical
support of regional, district (city), specialized and military courts, as well
as the selection and training of candidates for a judge position (especially
the latter being a potential lever to influence judges). In countries of
Muslim law, as noted by A.V. Fedkovych?, the institutions of justice are
also actively involved in the formation of the Judicial establishments and
are responsible for organization and operation of the justice system.

The justice authorities in foreign countries as a continuation of their
competence in the field of justice may also be entrusted with the power to
implement public policy on forensic examination. Such activity is only
indirectly relevant to the courts and may be exercised by the judicial
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authorities irrespective of their judicial administration functions (such as in
Ukraine and Kazakhstan, for example). Authority of bodies of forensic
justice does not involve direct interference with professional activity of
forensic experts, mainly manifesting itself according to Law of Kazakhstan
dated 18.03.2002 No. 304-11% in organization and material and technical
support of forensic institutions and licensing of forensic experts. These
forensic institutions, without exercising state power authority, are not
separate bodies of justice but they are also under the responsibility of the
relevant ministry of Justice, for example, the National Center for Forensics
at the Ministry of Justice of Moldova. At the same time, the experience of
the Republic of Belarus, forensic experts, is quite interesting institutions
(including those operating within the Ministry of Justice system) were
merged into Independent State Committee of Forensic Expertise
(Presidential Decree of Belarus of 04/22/2013, No. 202?%). As for us, in
Ukraine there is a similar grouping under the auspices of different
ministries of forensic institutions can facilitate the streamlining of their
status and activities, regardless of their subordination to the Ministry
justice or self-status.

A modern and progressive line of activity of the justice authorities is
organization of providing legal assistance to citizens aimed at creating
conditions for the proper exercise and protection of their rights and
legitimate interests, security accessibility of legal services and raising
public awareness.

Providing legal assistance and compensation for victims of crime, as
0.V. Fedkovich® states, is a fairly common task today for the authorities
of justice in many European countries of the Romano-German legal family
(for example, in Poland).

The common feature of the status of justice bodies in foreign countries
is their uniqueness, which is, first and foremost, in the sole control of their
system by the Minister of Justice. Therefore, the important role in
organizing the activities of the justice authorities plays the subordination
as well as the order of appointment and dismissal of the minister Justice.
Usually in foreign countries, depending on the form of government, the
Minister of Justice reports to the head of government and/or the head
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of state. The sole appointment and dismissal of the Minister of Justice (as
in Belarus and Kazakhstan) in fact leads to his dependence on the Head of
State. In our view, it is more constructive and democratic to involve in the
order of appointment and dismissal of the Minister of Justice various
higher bodies of state power, which will contribute not only to the balance
of branches of government, but also to strengthening the independence of
the Ministry of Justice and at the same time control over its activity to
different entities. Considering the above, in the conditions of the
parliamentary-presidential form of government, it is optimal to preserve
the existing subordination of the system of justice bodies to the
government and the procedure for appointing the Minister of Justice of
Ukraine the parliament upon the submission of the Prime Minister.

The Institution of the Minister of Justice in foreign countries has a
number of common features, which is manifested in the exercise of the
traditional general powers to lead the work of the relevant ministry and
other justice bodies, namely the organization of work, the division of
responsibilities among subordinates, the definition of work plans, approval
of provisions on structural units, issuance of mandatory orders, suspension
and/or cancellation of decisions of subordinate bodies and units, etc.

In foreign countries, the system of justice, as a rule, is represented by
the Ministry of Justice, its territorial bodies and other subordinate
specialized bodies, whose activities are usually aimed at implementing
state legal policy, improving the legislation, ensuring the functioning of
the judicial system, enforcement of decisions of jurisdictions,
administration and judiciary States in the courts, the organization of a
practice of law and a notary.

The organization of the activity of justice bodies in foreign countries
reveals, due to peculiarities of the state system, legal customs and other
factors, significant differences in terms of the specific composition of the
system of justice bodies and the degree of their independence,
subordination to the Ministry of Justice of courts and prosecutor's offices,
scope of tasks, forms of tasks, the Minister of Justice status, etc. The use
of foreign experience in Ukraine is of primary importance for further
decentralization of the activity of the bodies of justice, reduction of their
administrative personnel and staff, streamlining the status of units of the
state executive service and execution of criminal penalties, extension of
powers to register legal acts and control their legal assistance,
intensification of legal assistance and legal education of the population.
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2. Ways of development of the administrative legislation
that regulates the activity of the justice bodies of Ukraine

The need for the development of the institute of justice is conditioned
by the general processes of Ukraine's European integration, democra-
tization and decentralization of public administration. It should be noted
that some aspects of the improvement of the administrative and legal status
of the bodies of justice of Ukraine have already been considered by such
scientists as N.A. Zheleznyak, Kh.l. Kobotska (Dutka), I.I. Mykultsya,
M.M. Priydak, S.R. Stanik, B.S. Stichinsky and others. At the same time,
their scientific works have now partially lost their relevance, and they
contain only some specific proposals for the development of the justice
system of Ukraine, without reflecting a comprehensive approach to
improving the administrative and legal regulation of their organization and
activities of the current state bodies, legal and social-political realities of
Ukraine. Therefore, in the context of increasing the efficiency and
effectiveness of the functioning of the bodies of justice of Ukraine, the
issues of improving the administrative and legal principles of their activity
are also considered relevant.

First of all, it should be noted that the real improvement of the legal
foundations of the organization and activity of the justice bodies of
Ukraine should include not only the adoption of new and amendments to
the current regulatory legal acts, but also the proper scientific and
theoretical substantiation of the relevant elements of the administrative and
legal status of the justice bodies. In addition, the directions and ways of
improving the activities of the justice authorities should be determined
solely on the basis of the urgent needs of the administration in the field of
justice and within the general course of the internal policy of the state,
while taking into account the existing organizational, human and material
resources, peculiarities of the state system and the legal system of Ukraine,
as well as positive foreign experience of functioning of justice bodies.
An integral part of the process of improving the status of the justice bodies
of Ukraine should be not only updating the administrative and legal bases,
but also ensuring their practical implementation, real compliance and
implementation in the activity of the justice bodies.

The complexity, validity and consistency of improvement of the
Institute of Justice of Ukraine are directly related to the preparation and
approval at the government level of the relevant Concept of development

% Tlpenmectrikos O. I'. IIpiopuTeTHI HATIPSMH MONATBIIOTO BIOCKOHATEHHS JIEPKABHOTO
yIpaBIiHHA Mi Yac MPOBEACHHs aaMiHicTpaTHBHOI pedopmu B YkpaiHi. [Ipasosi nosenu. 2014.
Ne 1. C. 49-54.
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of the system of justice of Ukraine. Substantially, the Concept should
clearly define not only the general goals and vectors of reform of the
justice bodies of Ukraine, but also all the necessary legislative and
organizational measures to improve their organization and activities,
the timeframe for implementation of such measures and responsible
bodies/persons.

A similar proposal was made by N.A. Zheleznyak on the advisability of
adopting the Justice Reform Concept, in particular as part of the State Legal
Policy Concept, the Judicial Reform Concept, or the Administrative Reform
Concept?%. As for us, the Concept of development of the system of justice
bodies, as one of the basic subsystems of public authorities in Ukraine,
should be a separate comprehensive, professional and specific document,
which at the same time will be consistent with all other concepts, programs
and plans for the development of society, the state and law.

As a key measure to improve the administrative and legal foundations
of the functioning of the justice system of Ukraine and to ensure greater
legality and efficiency of their activity, we consider increasing the level of
legislative regulation of their status and streamlining by-laws on the
functioning of the justice bodies.

Increasing the level of legislative regulation of the status of the justice
bodies of Ukraine necessitates the revision and streamlining of the existing
array of by-laws and regulations concerning the justice bodies.
Constructive is also an amalgamation of by-laws regulating various
aspects of one line of activity of the justice bodies of Ukraine. The same
applies to the by-laws that regulate the substantially homogeneous activity
of the justice bodies in their various areas of competence. Optimization of
the by-law regulation of the status of justice bodies of Ukraine will
facilitate simplification and streamlining of their activity, provide integrity
and accuracy of regulation will identify and eliminate legal conflicts,
loopholes and duplicate rules.

A key measure of development of the bodies of Institute of Justice of
Ukraine is a clear legal definition of the status and composition of their
system, which will reflect a specific approach to understanding their nature
and essence. One of the starting points of the status of the bodies of justice
of Ukraine is their separation from the judiciary and the prosecutor's

7 enesusx H. A. IlpaBosi Ta opramisamuiiini dopmu mismpHOCTI MiHicTepeTBa fOCTHIL
Vkpainu y 3ailicHeHHI Jep)kaBHOI NMPaBOBOI MONITHKH (TEOPETHYHI Ta MPAKTHYHI MUTAHH:I):
nuc. ... KaHq. opua. Hayk: 12.00.07. Kuis, 2004. C. 170, 171.
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office. Notaries, lawyers, court experts, arbitration managers, as well as
any other subordinate officials, enterprises, institutions and organizations
cannot be designated as bodies of justice, since they do not directly
exercise state-power organizational and administrative powers in the field
of justice.

Only the Ministry of Justice of Ukraine and its territorial bodies should
be included in the system of justice bodies of Ukraine. At the same time, it
should be emphasized that the central bodies of executive power, whose
activities are directed and coordinated by the Minister of Justice of
Ukraine, are not themselves bodies of justice, in particular, this concerns
the State Archival Service of Ukraine, whose activity according to the
Decree of the Cabinet of Ministers of Ukraine dated 21.10.2015 No. 870%°
is not fulfilled in the field of justice, but in the field of archival affairs and
record keeping.

Improving the status of the main territorial administrations of justice
should, as a matter of priority, involve streamlining their relations with local
state administrations, in particular with regard to settling the principles of
joint activity and law-making, forms and content of coordination and control
by heads of local state administrations, as well as approving their plans
of work of the main territorial administrations. We should also note the need
to eliminate the gaps in the regulation of the status of the Main Territorial
Administration of Justice in the city of Sevastopol, in the absence of
the relevant Law of Ukraine on the status of this city.

At the same time, in order to observe and protect the rights of citizens,
a more detailed legislative regulation of the peculiarities of the status and
rules of work of territorial bodies of the Ministry of Justice of Ukraine in
connection with the temporary occupation of the territory of the
Autonomous Republic of Crimea and the city of Sevastopol and the
conduct of anti-terrorist operations in some areas of Donetsk and Luhansk
regions is more relevant.

Administrative and legal regulation of the activity of the bodies of
justice of Ukraine should include the consolidation of their status as a
whole and separate subsystem of bodies of executive power (state
administration), characterized by subordination of the government,
common purpose of activity, hierarchy and centrality in relation to the
Ministry of Justice of Ukraine. The Ministry of Justice of Ukraine, being
the leading central body of executive power on issues of implementation

® TIpo 3ateepmxenns Ilonoxkenns mpo JepikaBHy apXiBHy CiykOy YKpaiHH: mocTaHoBa
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and ensuring the formation of state legal policy, is the governing body of
the system of justice bodies. At the same time, if the given status of the
Ministry of Justice of Ukraine is somehow reflected in normative legal
acts, the status of its territorial bodies in the system of bodies of executive
power is not clearly stated. In this regard, we propose to define the
territorial bodies of the Ministry of Justice of Ukraine as the leading local
executive authorities on the implementation of relevant state policy.

The legal definition of the purpose of the activity of the bodies of
justice is crucial not only for a proper understanding of their nature and
vectors of development, but also for ensuring the purposefulness of the
activity of the bodies of justice, and full consistency of their purpose,
tasks, functions and powers. The current administrative and legal
principles of the activity of the bodies of justice of Ukraine do not
substantially fix the principles of their functioning, which can only be
indirectly established on the basis of the general legislation on the status of
executive bodies and other state bodies. We must disagree with this
approach, since the principles embody conceptual frameworks that reflect
the leading political and legal ideas and values regarding the nature and
rules of the organization and operation of justice bodies. A clear
formulation and real implementation of the principles is a necessary
prerequisite for the legitimate and effective operation of the justice
authorities, their rational organization, stability and consistency of the
institution building in Ukraine. Among the basic principles that should not
just be listed in the relevant law on the organs of justice, but really be
embodied in its provisions, first of all, are the principles of the rule of law
(including the law and respect for the rights and interests of citizens, legal
persons, society and state), political, religious and other impartiality,
professionalism, service to the Ukrainian people, continuity, transparency,
accountability, responsibility, interaction, unity, systematic and others.

It should be noted that the improvement of the activity of the justice
bodies of Ukraine in the current realities should largely involve bringing
their tasks and powers in line with the actual needs of modernization,
democratization, liberalization, decentralization and simplification of
administration in the field of justice, introduction of a positive European
experience. A comprehensive legislative regulation of the powers of the
justice authorities will ensure the stability of their competence and impede
the exercise of their non-judicial powers; grouping of specific powers
according to the directions of activity of justice bodies will express
conformity of their tasks and powers; securing the powers of the justice
authorities in their specific units will ensure consistency of competence
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and structure; and the systematic nature of the Ukrainian justice authorities
must be based on the full consistency of the competence of the Ministry of
Justice of Ukraine and its territorial bodies.

At the level with the purpose of activity, tasks and powers, an integral
element of the status of the bodies of justice of Ukraine are their functions,
which at the same time remain normatively unregulated. The precise legal
definition of the functions of the bodies of justice, their separation from
the tasks and ensuring consistency with the powers is a necessary
prerequisite for the integrity of the status and orderliness of the activity of
the justice bodies of Ukraine. Among the main functions of the bodies of
justice can be distinguished rulemaking, control, constituent, law
enforcement, organizational, managerial and coordination, registration,
representative, analytical and other functions.

The leading task of the Ministry of Justice of Ukraine is to ensure the
formation and implementation of state legal policy, which is directly
related to the development of the legal system of Ukraine, improving the
rulemaking of public authorities, updating and eliminating shortcomings of
national legislation. In this regard, in the framework of ensuring successful
European integration of Ukraine, we consider it possible and expedient to
actively involve the Ministry of Justice of Ukraine to work on the
adaptation of the legislation of Ukraine to the EU legislation, for example,
to carry out (previously carried out) examination of draft regulatory acts
for their compliance with the acquis communautaire. Ch.l. Kobatska
brings attention to the appropriateness of intensifying the participation of
the Ministry of Justice of Ukraine in the implementation of Ukraine's
European integration policy®.

The more effective implementation of the state legal policy by the
bodies of justice, the coherence and improvement of the quality and
legality of the rulemaking, as well as the observance of the rights and
interests of citizens will be facilitated by the extension of the powers of the
state registration justice to all normative legal acts of the state authorities
and local self-government bodies; carrying out legal expertise on not only
drafts of relevant legal acts, but also existing acts with the right to initiate
their amendment and/or cancellation; compulsory examination by the
Ministry of Justice of Ukraine of draft laws concerning its subjects;
intensification of control of rulemaking of other executive bodies, etc.
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The implementation of various specialized legal examinations by the
justice authorities (legal examination within the framework of state
registration of acts, gender-legal and anti-corruption expertise, etc.)
determines a large number of unregulated by-laws. Therefore, in order to
eliminate duplication, gaps and disagreements in regulating the procedure
for conducting relevant legal expertise by the bodies of justice, it is first of
all necessary to establish a single comprehensive regulation of the
procedure and timing of initiation and conduct of legal expertise, as well
as its clear legal consequences. In addition, the current powers of the
Ministry of Justice of Ukraine to conduct legal expertise should be aligned
with the regulatory procedures for the preparation, review and adoption of
laws of Ukraine and acts of the Verkhovna Rada of the Autonomous
Republic of Crimea.

To date, a large part of the powers of the justice bodies in the field of
state registration have been delegated to local governments and notaries,
which not only significantly relieves the activity of the justice bodies of
Ukraine, but also provides accessibility for citizens of the relevant
administrative services. R.V. Budetskyy® also agrees with the
decentralization of the administration of justice and emphasizes the need to
delegate some of the managerial powers to the local authorities and non-
governmental entities. For this reason, in order to ensure the legal and
proper fulfillment of such registration powers, the activities of the justice
authorities should focus on continuous thorough monitoring of the work of
state registration entities, their accreditation and the provision of
comprehensive methodological assistance, and ensuring the high
professional level of state registrars. Improving the activities of the justice
sector in the field of justice should also include continuing the current
practice of simplifying and speeding up state registration procedures (such
as marriage) and the development of relevant electronic services ("Online
House of Justice™).

Participation in the legal education of the population is a promising
area of improvement of the activity of justice bodies. Overcoming
formalism (first of all by specifying powers and strengthening the control
of their enforcement) and intensifying the comprehensive implementation
by law enforcement agencies of various real and effective law enforcement
measures (including via the Internet, television, radio, periodicals, public
events, etc.) contribute to the development of Ukraine's civil society,

* Byneupkuit P. B. MinictepctBo rocTuiii YkpaiHM: 10 TpOONEMH BH3HAUCHHS
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raising the level of citizens' legal culture, implementation and protection of
their rights.

At the same time, the activity of justice bodies in the field of providing
free legal aid is also of great importance, which creates (in particular by
setting up appropriate centers and bureaus on the basis of liquidated
district justice bodies) conditions for the provision of accessible legal
services aimed at ensuring the realization of citizens' rights and their
protection and recovery. At present, the competence of the Ministry of
Justice of Ukraine in this area is determined only in general terms, and
therefore, given the status of justice bodies as leading subjects of the
implementation of state legal policy, it is appropriate to consider a
complex assignment of normative, coordinating, organizational and other
powers in the sphere of providing free of charge legal assistance. The
current solution in this area requires the provision of branch offices and
free legal aid centers and bureaus, as well as staffing them with really
qualified staff, involving highly-qualified lawyers to provide legal aid.

The structural organization and competence of the Ukrainian justice
authorities must also be consistent with the number of their staff. As we
have already noted, in the context of the elimination of district level justice
bodies and integration into the system of justice units of state registration
units, state executive service and execution of criminal penalties and
probation, the staffing of justice bodies generally corresponds to the scope
of their powers and number of subdivisions. At the same time, taking into
account foreign experience and in order to save state funding, it is possible
to further systematically reduce the number of employees of justice by
eliminating duplicate units, redistribution of powers and staff, reducing the
administrative apparatus, stimulating and improving the efficiency of
employees. Another aspect of improving the activity of the justice bodies
is the need to ensure a high professional level of their employees, effective
counteraction to corruption and overcoming the problem of significant
staff turnover, which among other things requires the enhancement of the
authority of the justice bodies, increasing their legal and social guarantees
of their employees. In order to overcome staff turnover in the bodies of
justice I.I. Mykultsya® also draws attention to the need to provide
mentoring for newly recruited employees, to balance the workload for
each employee, to increase the requirements for their work, bonuses
depending on the performance indicators, proper equipment of the
workplace, ensuring a healthy microclimate in the team, etc.
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Thus, the improvement of administrative and legal foundations of the
activity of the bodies of justice of Ukraine should have a proper scientific
and theoretical substantiation, be all-embracing, comprehensive and
consistent, providing for the constitutional consolidation of the status of
the bodies of justice of Ukraine, adoption of a profile detailed Law of
Ukraine, updating of other legislative acts, coordination and harmonization
of legal acts on the issues of organization and activity of the justice bodies
of Ukraine, ensuring real compliance and enforcement in their activities
and applicable law.

CONCLUSIONS

The bodies of justice are indispensable components of the state
apparatus of each state, which are responsible for the formulation and
implementation of its legal policy, the establishment of the rule of law, and
for the proper functioning of the jurisdictions and related entities. Despite
the common purpose of their activities, the status, composition,
competence and organization of the activities of justice bodies in different
countries differ significantly, that is conditioned by the peculiarities of
their legal system, constitutional order, legal traditions and the state of
social development.

Improvement of the administrative and legal foundations of the activity
of the bodies of justice of Ukraine should have proper scientific and
theoretical substantiation, be comprehensive, all-embracing and consistent,
carried out on the basis of urgent needs of management in the field of
justice, within the course of the state domestic policy and taking into
account the available organizational and financial resources, especially the
state system and legal system of Ukraine, as well as positive foreign
experience. The key vectors for the development of the justice bodies of
Ukraine should be optimization and simplification of their organization,
reduction of the administrative apparatus and staff, streamlining of the
status of the units of the state executive service and execution of criminal
penalties, application of modern progressive approaches to the fulfillment
of tasks, decentralization of activities and ensuring priority in its
observance and implementation of rights of citizens.

The updating of the legal bases for the organization and activity of the
justice bodies of Ukraine is first and foremost related to the preparation
and approval by the Government of the Concept of development of the
justice bodies of Ukraine. The development of administrative and legal
regulation of the activity of the bodies of justice of Ukraine requires the
constitutional consolidation of the status of the bodies of justice of
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Ukraine, improvement of legislative acts, approval of the Regulations of
activity of the bodies of justice and unified Regulations on their
subdivisions, intensification of interagency regulation, harmonization and
regulation of subordinate legal acts bodies of justice of Ukraine. An
integral part of such improvement should be not only the updating of
administrative and legal bases, but also ensuring their practical
implementation, actual adherence and implementation in the activity of the
justice bodies of Ukraine.

SUMMARY

It is stated that effective implementation of legal and non-legal forms
of activity of the bodies of justice of Ukraine depends on the delimitation
and coherence of legal and non-legal forms of activity, simplification of
unreasonably complicated procedure of implementation of certain legal
forms of activity, prevention of formalism in the implementation of forms
of activity, ensuring compliance of the legal consequences of the actions of
the justice bodies of Ukraine with their tasks and powers.

It is established that in foreign countries the system of justice bodies, as
a rule, consists of the Ministry of Justice, its territorial bodies and other
subordinate bodies, whose activity is aimed at the implementation of state
legal policy, improvement of legislation, ensuring the functioning of the
judicial system, enforcement of judgments and penalties, representation of
the state in the courts, organization of a legal practice and a notary public.

It is determined that the organization of justice bodies in foreign
countries reveals significant differences in terms of the composition of the
system of justice bodies and their degree of independence, accountability
to the Ministry of Justice of courts and prosecutors, their scope of tasks,
and the extent of their tasks, the status of the Minister of Justice, etc. In
foreign countries, the judicial and law enforcement type of justice system
has become widespread, while in Ukraine and in a number of other post-
Soviet countries, justice bodies are of the general law type.

Attention is drawn to the fact that the development of administrative
legislation governing the activity of the justice authorities of Ukraine
should be purposeful, comprehensive and scientifically substantiated,
taking into account the current needs of the administration in the field of
justice and positive experience of foreign countries.
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