DOI https://doi.org/10.36059/978-966-397-153-7/123-144

RECEPTION OF THE INSTITUTES
OF THE CONSTITUTIONAL MECHANISM
FOR THE PROTECTION OF HUMAN RIGHTS IN UKRAINE

Verlos N. V.

INTRODUCTION

The current stage of state building in Ukraine is characterized by
qualitative changes in the institutional design of the constitutional
mechanism of public power where the human rights institutions take
the leading place. The process of constitutional and legal modernization in
the context of the tendencies of global constitutionalism is accompanied by
the reception of ideas, doctrines, concepts and institutions focused
on building a democratic organization of the society, ensuring the rule of
law, recognition of human rights and freedoms as the highest social value,
and optimizing the mechanism of guarantee and protection of human
rights and freedoms.

Constitutional-legal modernization is in fact a combination of
qualitative changes of the legal system, and this process is therefore
impossible without the use of the international experience and the
reception of positive achievements of the advanced democracies.

The problem of the reception has become especially relevant in the
context of Ukraine’s foreign policy towards European integration, which
in its turn requires to harmonize, the national legislation of Ukraine with
that of the European Union. Thus, in 2014, Ukraine ratified the
Association Agreement with the European Union® and finally embarked
on the path of European integration and, as stated in the Parliament’s
statement, «the Verkhovna Rada of Ukraine considers ratification of the
Association Agreement between Ukraine and the European Union not only
as a stimulating factor for further reforms in Ukraine, but also as a further
step on the way to achieving the ultimate goal of European integration —
gaining full membership in the European Union» In addition, in

TIpo parudixanito Yromu mpo acouiariio Mix YKpaiHOW0, 3 OfHi€l CTOPOHH, Ta €BPOMNEHCHKIM
Coto3oM, €BpoIeHCHKMM CITIBTOBAPHCTBOM 3 aTOMHOI €HEpril i IXHIMU Jiep)KaBaMU-YICHAMH, 3 IHIIOT
croponr: 3axkoH Ykpainu Bim 16 Bepecms 2014 poxy URL: http://zakon2.rada.gov.ua/laws/show/
1678-18.

2 MIpo 3asey BepxoBHoi Pamn Vkpainm «IIpo eBponeiickkuii BuOip Yipainm»: IlocraHopa
BepxosHoi paau Ykpainu Bix 16.09.2014 p. URL: http://zakon5.rada.gov.ua/laws/show/ru/1679-18.
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accordance with the constitutional changes of 2019, the preamble to the
Basic Law proclaims the «irreversibility of the European and Euro-
Atlantic course of Ukraine»”.

As one of the vectors of constitutional and legal reform in the context
of the European integration is the improvement of the system of
guaranteeing and effectiveness of the constitutional mechanism of human
rights protection in Ukraine. This process should be carried out including
qualitative updating of existing and the reception of the ways of protecting
constitutional human and citizen rights. That is why the issue of the
possibility and necessity to continue the reception of the ombudsman
institute and the mediation institute is highly topical.

1. Improving the functioning of the institute of ombudsman based

on the foreign experience

The constitutional development of the modern democratic state,
determined by the idea of people-centrism, is oriented towards the search
for new institutional forms in the field of human rights protection.
The legal nature of public authority is the desire to expand the limits of
influence on the society, and it is therefore important to develop an
effective deterrent mechanism that will contribute to the prevention of the
attacks against the human rights as well as violation of them by the public
bodies and their representatives.

In the context of reformation, under the influence of the globalization
and internationalization of constitutional law, there is the reception of the
institutes that have already been tested over time and function effectively in
the foreign countries. The institute of ombudsman is one of the sort in the
field of human rights protection. In the context of constitutional and legal
modernization, the borrowed institute of ombudsman implemented into the
legal system of Ukraine receives qualitatively updated characteristics and
requires a comprehensive analysis of the specifics of functioning.

In the process of world democratization, most states try to create new
and update existing models of human rights institutions. In Ukraine,
the evolution of the institute of ombudsman is underway, and therefore
the study of the issue of the place and role of this human rights institute in
the constitutional mechanism of human rights protection is quite relevant
at the present stage of state building.

® ITpo BHeceHHs 3MiH 10 KoneTuTyii Yipaisu (I0J0 CTpaTeriyHoro Kypey JepaBy Ha HaGyTTs
TIOBHOIPABHOTO WiIEHCTBA YKpaiHu B €Bporneiicbkomy Coro3i Ta B Opranizawii [TiBHiYHOATIIAHTHY-
Horo joroBopy: 3akon VYkpainm Bix 07.02.2019 p. URL: https://zakon.rada.gov.ua/laws/show/
2680-19#n6.
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The term «ombuds» comes from Scandinavia, in particular in the
translation from medieval Swedish the word «umbud» meant «power» and
«authority»”®. The institute of ombudsman was first established in Sweden
in the early 19th century.

In the British Encyclopaedia, the term ombudsman is defined as «... an
independent public official investigating citizens» complaints against
officials and government authorities»®. Foreign researcher D.Rowat
defines ombudsman as «an independent and impartial functionary of a
legislative body, which oversees the activities of state bodies, considers
complaints of citizens in connection with administrative arbitrariness and
maladministration»°.

In constitutional doctrine there is no consensus on the definition of the
ombudsman. For example, some scholars .... this status as an official, in
particular, P.P. Shlyakhtun defines the ombudsman as «... a specially
elected or appointed official to control the observance of human and civil
rights by public authorities, first of all, state executive bodies»'.
V. Barchuk defines ombudsman as «... a senior official, appointed, as a
rule, by the parliament, authorized by the Constitution or a separate law to
control the observance of human and civil rights and freedoms by public
authorities, sometimes by local self-government bodies and their
public officials»®.

Other scholars define the term as a «state body». Namely
K. O. Zakomorna defines the term of ombudsman as «... a highly
authoritative, independent, functionally self-directed, politically neutral
state body designed to ensure the exercise of human rights and freedoms of
that uses in its work the unconventional criteria for assessing violations of
human rights and freedoms committed by public authorities, institutions
and organizations, and it affects them morally»°. Khamaneva N. Yu.
proposes to define the ombudsman as «... an independent public body

4 Howard Ch.L. The Organizational Ombudsman: origins, roles and operations: a legal guide,
Chicago: AmericanBar Association, 2010.642 p.

® The World Book Encyclopedia. Field Enterprise as Educational Corporation / Holbert
N. Corrol. - N.Y., 1972. V. 14. P. 574.

® Rowat D. C. The Ombudsman, Citizcnis Defender: Pref’ase to Second Edition.London:
George Allen and Unwin, 1986. — S. XXIV.

" IInsxtyn TLIT. TTapnaMenTapusm: cioBHUK-10BiTHMK. K.: TTapnamentchke Buz-Bo, 2003. C. 86.

® Bapuyk B.b. YnosHoBaxeHuii BepxoBHOi Pamu VkpaiHu 3 npaB INIOJMHH SK CY6 €KT
3a0e3MeUeHHs] HAIIOHAIBHOI Oe3neku: aBToped. aucepraiii ... KaHAWJATa IOPHINYHUX HayK
12.00.02. K., 2006. C. 10.

® 3akomopra K.O. THcTHTYT oMBy/ICMaHa sk 3aci0 3a0e3nedyeHHs mpas i cBOOO MIOIHHM Ta
rpoMajsHUHA (ITOPIBHAIBHO-TIPABOBUH aHAaIi3):aBTOped. AUCEpTalil ... KaHAUIATa FOPUIHYHHUX
Hayk: 12.00.02, Xapkis, 2000. C. 9.
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directly concerned with the protection of the rights and legitimate interests
of a person violated by the acts or omissions of administrative bodies
and officials»'°.

There is also a position according to which the term is defined as a
«public authority». A.V. Martseliak notes that the ombudsman is «...
appointed by the supreme bodies of state power to be a supervisory,
human rights, independent, politically neutral, one-person or collegial
body of state authority (official), empowered by the constitution or the law
on its own initiative or according to the citizen appeal to control official
bodies and officials (especially the executive branch) in terms of respect
for rights and freedoms of man and citizen, who usually acts informally at
its own discretion and recommends corrective actions committed to
the proper protection of these rights and freedoms»™*.

There is an interpretation of ombudsman as a «public-law institute».
Thus, L.V. Golyak, proposes to define «the specialized ombudsman
institution as an independent, self-directed, public, as a rule — state or
public institute, established for the purpose of ensuring the state (or
equivalent public) protection of rights and legal the interests of the persons
belonging to vulnerable groups of the population and social groups, the
observance of the rights and freedom of these groups and respect by public
authorities and local self-government bodies, by their officials, as well as
organizations, institutions or other institutions, who specialize in providing
public services*?.

The stated positions of the scientists can be partly agreeable with, but
we believe that the ombudsman is an organizationally separate, relatively
independent and politically neutral state body whose main task is to
promote the protection of human rights and citizens from violations made
by public authorities or their officials™.

The classic model of ombudsman, which may exist individually or
collectively, comes from the Swedish ombudsman established in 1809 and
other institutes of ombudsman of the Scandinavian countries (in Finland it
was founded in 1919; Denmark — in 1955; Norway — in 1962, and Norway

10 Xamanesa H. FO. MecTo 1 pONb HHCTHTYTa OMGY/ICMaHa B CHCTEME ITPABOBOTO KOHTPOIIS.
IpaBoBenenue. 1992. Ne 2. C. 84-88.

" Maprensx  O.B. KoHCTHTYHiliHO-TIpaBOBHIH CTaTyc iHCTHTYTy OMOYACMaHa: CBiTOBHii
ocBig Ta YkpaiHchka Mofenb: aBToped. AucepTamii ... HOKTOpa opuaudHux Hayk 12.00.02.
Opeca, 2004. C. 8.

2 Tonsik JIB. IHCTHTYT crieniani3oBaHoro oMOyJcMaHa: CBiTOBHMH JOCBij opramisamii Ta
NSUTBHOCTI: TUCC. ... KaH. popul. Hayk. cren. 12.00.02, K., 2009. C. 28.

¥ Bepnoc H.B. OMOyacMaH B MeXaHi3sMi 3aXHMCTy NpaB JIOAMHM B YKpaiHi: MOMIYK
eexTHBHOI MOIedi B KOHTEKCTI 3amo3WYeHHs 3apyOixkHOro nocBiny BicHuk 3amopi3pkoro
HAI[iOHAIBHOTO yHiBepCHTETY: 30ipHUK HayKkoBUX mpans. FOpuanani Hayku. 2018. Ne 2. C. 25.
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in 1962). The idea was distributed worldwide (New Zealand — 1962 and
Australia — 1977). The original idea of the classic model of the
ombudsman was far from the ideals of human rights. It was simply an
institution focused on ensuring the rule of law in public administration™*.

The institute of ombudsman was widely spread after the Second World
War, which was due to a number of reasons: the world community realized
that the maintenance of the world order would be impossible without
respect for human rights and freedoms, civic activity increases™ and the
activities of state structures boosted. Also public authorities were given
discretionary powers. It caused the necessity to introduce new mechanisms
of protection against arbitrariness of the officials'®. Then the humanity
became aware of the need to establish effective and innovative institutes,
one of which was the institute of ombudsman.

Today, the legal Institute of ombudsman is operating effectively in the
United Kingdom, Switzerland, Portugal, Australia, Spain, Germany, Italy,
the Netherlands, Croatia, the Czech Republic, Bosnia and Herzegovina,
Macedonia and others. In the post-socialist countries, the institute of
ombudsman was established in Ukraine, the Russian Federation, Georgia,
Moldova, Uzbekistan, Azerbaijan, Armenia, Kazakhstan, and others.

In the legal literature, three models of the ombudsman distinguished by
their nature and place in the state legal system and the procedure for
appointing them are specified: 1) the executive ombudsman (quasi-
ombudsman), appointed by government or president (France, USA);
2) the independent ombudsman is an independent branch of power, the
level of which corresponds to the level of the legislative, executive and
judicial branches. Appointed by the President or Parliament but not subject
to the appointing authority (Portugal, Namibia, Netherlands);
3) the parliamentary ombudsman is part of the legislative system, he or she
is appointed (elected) by the parliament and is under control of the
parliament™'.

4 Cheng, HingYong. The Emergence and Spread of the Ombudsman Institution. Annals of
the American Academy of Political and Social Science. 1968. Vol. 377. May. P. 20-30.

% Rowat D. The Ombudsman Plan: The Worldwide Spread of an Idea. Rev. 2nd ed. Lanham:
University Press of America, 1985. P. 131.

%8 Seneviratne M. Ombudsmen 2000 URL: www.bioa.org.uk/BIOANew/Ombudsmen-2000-
Mary%?20Seneviratne.pdf.

¥ Myxutauros E.H. MHcTHTYT OMGyACMaHa (YIPOTHOMOYCHHOTO 110 MpaBaM YeToBEKa) B
MEX/IyHapO/IHOM IIpaBe: HCTOPUs BO3HUKHOBEHUS M Pa3BUTHA B cTpaHax mupa u Kasaxcrana. KP
¥F'A 6aandamanapei=Hoxnaovr Hayuonanerot akademuu uayx Pecnyoauku Kaszaxcman. 2008.
Ne 6. C. 104-105; HoBukoBa A.E. MHCTUTYT VYIOJHOMOYEHHOIro IO IIpaBaM uYeJlOBEKa B
Poccuiickoit ®eneparuy (MCTOPUKO-IIPABOBOM M TEOPETUKO-NIPABOBOH AaCIEKTHI): aBTOped.
JUcce. ... KaHa. opuj. Hayk: cnen. 12.00.01; 12.00.02, CII6., 2007. C. 8.
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The parliamentary model of the Ombudsman is considered to be a
classic one. However, generally agreeing with the proposed classification
of Ombudsman models, it should be noted that the practice of operating in
foreign countries is mainly indicative of the real existence of a
«combined» model, which simultaneously combines several models of the
ombudsman with different status®.

Based on three basic models, scientists propose to classify ombudsmen
and their legal nature and territorial context by dividing them into: 1) an
international ombudsman; 2) the European ombudsman (Commissioner)
for Human Rights; 3) national ombudsman; 4) the regional ombudsman;
5) the ombudsman acting locally/local ombudsmen™.

In the process of the reception of any institute, it can acquire specific
features, which can contribute to the formation of a qualitatively updated
model. For example, after borrowing the idea of the institute of
ombudsman, the US developed and modified it. Unlike other states where
the institute of the ombudsman had some difficulties in the implementation
process, which were accompanied by overcoming political, social and
legal barriers, in the USA the establishment of the institute of ombudsman
received active public support, including from the legal community.
Asearly as 1967, the American Bar Association established an
Ombudsman committee within the administrative law section and, in 1971,
passed a resolution on the need to develop the ombudsman’s concept at
both federal and state levels®.

Because of borrowing from the classic model of the ombudsman and
being perceived by the American legal system, it has transformed,
differentiated, and therefore an updated model of this human rights
institute emerges as a «quasi-ombudsmans.

According to the American researchers, the concept of «quasi-
ombudsman» includes all derivatives of the classic model of the
Ombudsman, and its peculiarity is that this institute has spread not only in
the field of public-legal relations, but also in the sphere of private legal
regulation. For example, the idea of the Institute of Organizational or
Corporate  Ombudsman, which is a structural unit of an institution/

¥ Beproc H.B. OMOyacMaH B MeXaHi3sMi 3aXHMCTy NpaB JIOAMHM B YKpaiHi: MOMIYK
edexkTHBHOI MoJelni B KOHTEKCTI 3alO3HYEHHS 3apyOiXKHOrO nocBiny BicHukx 3amopi3skoro
HaLiOHANBHOTO yHiBepcHTeTy: 30ipHUK HaykoBUX mpaub. FOpuanuHi Hayku. 2018. Ne 2. C. 26.

® Hopukoa A.E. MHCTHTYT YNOJTHOMOYCHHOrO 10 MpaBaM deloBeka B Poccmifckoit
@enepanun (MCTOPUKO-TIPABOBOII M TEOPETHKO-TIPABOBOI ACIEKTHI): aBToped. AuCC. ... KaHI.
ropua. Hayk: coen. 12.00.01; 12.00.02, 2007. C. 8-9.

2 Hocpipesa E. M. OcobenHocTn uHCTHTYTa oMOyacMena B CLUA. Ipaso u nommuxa. 2001.
Ne 9. C. 12-15.
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corporation created to resolve conflicts within that organization, in parti-
cular between employer and employee, between management personnel
and subordinates, has recently been distributed. It was established in such
corporations such as IBM, AT&T, Bank of America, Washington Post?,
and many universities (university or student ombudsmen)?.

However, some American researchers, including J. Lubbers, have
stressed the controversy of using the term «ombudsman» to specify
existing alternative human rights institutions. In particular, the researcher
points out that, in general, the foreign origin of this term is meaningless to
most people, but in the United States «... four states, twenty federal
agencies and more than 1,000 corporations set up ombudsman offices,
using alternative names such as «lawyer», «representative of the citizen»
and «mediator»?. That is, the borrowed model of the ombudsman in the
United States over time lost its identity and ceased to perform
the functions that characterize the classic model of the ombudsman.
The US experience should be taken into account in the process of adopting
a borrowed model of the ombudsman in Ukraine.

Today, the effectiveness of the institute of ombudsman depends on a
number of factors, including the development of scientific and
technological progress. Namely, as M. Seneviratne notes, the emergence
of modern electronic communications technologies, in particular the
Internet and personal computer, has great potential for strengthening
democratic power?’. This potential is particularly evident af fot the
institute of the ombudsman, which plays an important mediating role in
addressing public complaints against members of the public
administration. But to what extent will this potential be realized?
Of course, the current offices of the ombudsman should take advantage of
state-of-the-art electronic technologies to better communicate with the
public and improve the quality of service given to the public®. In his

2 Cnvax 0.I'. Mozenu HMHCTHUTYTa OMOy/ICMaHa Ha COBPEMEHHOM dTarie. [ ocyoapcmeentoe
cmpoumenvcmeo u npaso. 2003. Bem. 4. C. 53-62.

2 Janzen Fred G. A historical study of the campus ombudsman Inunited states higher education:
a dissertation Ineducation Submitted to the Graduate Faculty of Texas Tech University in Partial
Fulfillment of the Requirements for the Degree of doctor of education, Texas 1971. 254 p.

2| ubbers Jeffrey S. Ombudsman Offices in the Federal Government — An Emerging
Trend Administrative Law and Regulatory Practice. Spring 1998 Volume 2. Nel URL:
https://mmww.americanbar.org/newsletter/publications/gp_solo_magazine_home/gp_solo_magazine_
index/lubbers.html.

2 Seneviratne M. Ombudsmen 2000 URL: www.bioa.org.uk/BIOANew/Ombudsmen-2000-
Mary%?20Seneviratne.pdf.

% Hyson S. Adapting the Ombudsman Idea to the 21st Century: Fighting Puffery,
E-Government, and Forensic Investigations..University of New Brunswick (Saint Johncampus)
URL: https://www.cpsa-acsp.ca/papers-2008/Hyson.pdf.

129



study, P. Norris notes that «cyber-optimists hope that the development of
the interactive services is a new channel of communication, and that
improving the efficiency of digital technologies will help to increase the
effectiveness of representative democracy and to establish a relationship
between the citizen and the state. In contrast, cyber-pessimists question the
ability of governments to adapt to the new environment?.

In the national legal sphere, the process of borrowing of the institute of
ombudsman began with the adoption of the Constitution of Ukraine (1996)
in the form of the classic model of the Parliamentary Ombudsman. In
1997, the Parliament of Ukraine adopted the Law of Ukraine «On the
Ukrainian Parliament Commissioner for Human Rights», according to
which the Commissioner exercises parliamentary control over the
observance of the constitutional rights and freedoms of man and citizen
and protection of the rights of everyone in the territory of Ukraine®’. For
that, the Commissioner carries out his or her activities independently of
other state bodies and officials and, despite the parliamentary way of
formation, his or her powers cannot be terminated or limited in the event
of expiration of term of the authority of the Verkhovna Rada of Ukraine or
its dissolution (self-dissolution).

In the legal literature, researchers point out that the modern period is
characterized by the permanent development of the institutional
specialization of ombudsmen and the fulfilment of the functions of
ensuring the realization of human rights in various spheres of public
relations (public administration, military, penitentiary system, taxes and
business, medicine) and various most vulnerable categories of the
population (children, persons with disabilities, war veterans, national
minorities, migrants, LGBTI community, patients, etc.), the spread of the
functions for control and surveillance of the carried out by the regional and
municipal authorities and so on?.

Recently, a number of institutions have been established in Ukraine
according to the initiative both of the President and the government. They
are intended to promote the exercise of the powers of the relevant bodies
in the field of respect for the rights and legitimate interests of the certain
categories of persons. These institutions include the Commissioner of the

% Norris P. Digital Divide: Civic Engagement, Information Poverty, and the Internet
Worldwide. NewYork: Cambridge University Press, 2001. P. 112.

7 TIpo YnoBHoBaxeHoro BepxoBHoi Paau Ykpainu 3 npas moauHH: 3akoH YKpaiHH Bix
23.12.1997 p. URL:http://zakon2 .rada.gov.ua/laws/show/776/97-Bp.

%8 KOHTpOITb 32 JisTBHICTIO OpraHiB MyGIiuHOI BIaIH: HALIOHANBHIA T0CBI Ta MIXKHAPOIHI
cTannapty: ananitnuHa nonosigs / 10. C. llemmryuenko (kepiBHUK Ko aBT.), O. B. CkpumHiok,
H. P. Manumesa ta in. Kuis: Bua-Bo «Opunuuna gymka», 2018. C. 74-83
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President of Ukraine for Children»s Rights (2011), the Commissioner for
the Rights of the Crimean Tatar People (2014), the Commissioner for
Rehabilitation of the Participants in Anti-Terrorist Operation Who
Received Injuries, contusion, mutilation or Other Illnesses While
Participating in Anti-Terrorist Operation (2016).

Accordingly, the Government has instituted such official bodies as the
Government Ombudsman for Gender Policy (2017) and the Business
Ombudsman (2014). At the same time, there are separate institutions
designed to ensure that the rights of the persons with disabilities are
respected, both under the President of Ukraine and under the Cabinet of
Ministers of Ukraine (namely the Presidential Commissioner for the
Rights of Persons with Disabilities (2014) and the Government
Commissioner for the Rights of the Persons with Disabilities (2017).

It is worth noting that the introduction and existence of these
institutions cannot be attributed to the classic model of the Ombudsman,
since they are appointed, fully controlled by the relevant governmental
authority (President or Government). That is, such a model for the
existence of a system of human rights ombudsmen is likely to be «quasi-
ombudsmany.

In the process of finding the optimal model of the Ombudsman,
according to the initiative of the President of Ukraine, on 29.08.2019, a hill
was submitted to the VVerkhovna Rada of Ukraine to amend Aurticles 85 and
101 of the Constitution of Ukraine (concerning the authorized
representatives of the Verkhovna Rada of Ukraine)?, according to which
it was proposed to change the nature and content of the functional
orientation of the activities carried out by Commissioners of the
Verkhovna Rada of Ukraine, at the same time expanding the powers of the
Parliament regarding their appointment and dismissal.

The need to amend the Constitution of Ukraine, as stated in the
explanatory note to the bhill, is to «create an effective and efficient
parliamentary control mechanism for respect for human and citizen rights
and freedoms in Ukraine. It is obvious that one official — the
Commissioner of the Verkhovna Rada of Ukraine for Human Rights, who
is curre?gtly assigned to this function, cannot effectively fulfil his or her
duties»™.

 TIpoexT 3akOHY NMpoO BHECCHHs 3MiH 10 cTateli 85 Ta 101 Komcturynii Ykpainu (1mogo
yHnoBHOBakeHHX BepxoBuoi Pamu Vkpainu) URL: https://wl.cl.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=66256.

* TlosicHioBabHA 3aMKCKa 10 MPOeKTy 3akony Ykpainn «IIpo BHECEHHs 3MiH 10 crateii 85
ta 101 Konctutynii VYkpainum (momo ymoBHoBaxkeHHX BepxoBHoi Pamu VYkpainm)». URL:
https://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=66256.
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Of course, the project initiative to improve the functioning of the
Parliamentary Ombudsman»s model towards the introduction of func-
tional specialization contains certain advantages and disadvantages.
The main benefit is the optimization of the parliamentary oversight
mechanism for human rights, and the disadvantage may be the threat
of unlimited expansion of the network of specialized parliamentary
ombudsmen.

Of course, at the doctrinal level, the issue of the reception of
specialized ombudsmen such as the «municipal ombudsman»®,
«the migration ombudsman», «the medical ombudsman»® and others
has been actively discussed recently. The experience of functioning of the
abovementioned officials in foreign countries has allowed to optimize and
increase the effectiveness of the whole mechanism of human rights
protection.

In general, considering the above-mentioned ideas, it is only necessary
to emphasize that during the reformation process in order to improve the
effectiveness of the human rights protection mechanism, it is necessary to
develop a unified concept of the establishment of the human rights
protection system, clearly defining which specific institutions are being
proposed, including the list of the ombudsmen and the only model within
which they can carry out their functions.

In developing this concept, the experience of functioning of
ombudsmen in foreign countries and the domestic practice of state
building should be taken into account.

2. Reception of the institute of mediation in Ukraine:
finding the best model through the prism of foreign experience
Mediation (mediation — intervention between conflicting parties to
promote reconciliation, settlement, or compromise®) is one way of

® Baranos O.B. MyHilunansHuii OMOYICMaH SK €IEMEHT JIOKAJIBbHOT CHCTEMH 3aXHCTY TIPaB
JIFOJMHM: IHCTHTYLIMHI Ta (yHKIioHaNbHI acnektd. Yacomuc KuiBcbkoro yHiBEepCHTETy mpasa.
2016. Ne 1. C. 69.

# Arees O.]1. KoucTuTyniliHO-TIpaBoBHMii cTaTyc OMOYACMaHa 3 MHTaHb Mirpalii: 3apyGixHi
MoJIeNli Ta NEPCIEKTHBH 3alpoBa/UKEHHS B YKpaiHi: aBTOped. AMcc. KaHA.. IOPHUJ. HayK CIEIl.
12.00.02. Xapkis, 2017. C. 4-5.

* Hayix H.C. [HCTHTYT MeIYHOTO OMGY/IcMaHa B YKpaiHi: 3aIpoBaikeHHs Ta TIEPCIICKTHBY
poseutky. Matepianu |l BceykpaiHchkoi HaykoBo-pakTHYHOI KoH(epeHUil «MemudHe mpaso
VkpaiHu : NpaBOBHiA CTaTyc NaiieHTIB B YKpaiHi Ta #Oro 3akoHozaBue 3abe3NeueHHs (TeHe3uc,
PO3BUTOK, IPOOIEMH 1 IIEPCHIEKTUBU BIOCKOHATCHH:)». JIbBiB: JIbBiBChKMit ObmacHuit braroxiiiamii
Donp . 2008. C. 211.

* Mediation. Merriam-Webster Dictionary. URL: https://www.merriam-webster.com/
dictionary/mediation.
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protecting human rights, which is used to mutually beneficial (consen-
sually) resolve a conflict with the assistance of a third party (mediator).

In the historical aspect, the roots of the Mediation Institute can be
found in Phoenician civilization and ancient Babylon. This institute has
become widespread in China and Japan. In these countries, up to modern
time, the reconciliation of the parties through dialogue is more effective
than appealing to the public authorities. The further development of the
mediation institute took place in Greece, where mediators were known as
«proxenetasy, and then in ancient Rome. A legislative regulation
of the status of mediators appeared in ancient Rome, starting with
Justinian»s Digest (Pandects). In Roman law, they were called differently:
«intersunus», «medium», «intersessor», «chilantrorus», «interrorlator»,
«sonsiliator», «intrrillosut», «interrésr», and at last mediators®.

In the process of developing social relations and finding alternative
forms of dispute resolution, the restoration (revival) of the institute of
mediation takes place initially in the countries of the Anglo-Saxon system
of law in the second half of the twentieth century (USA, UK and Austria).
In particular, in 1947, the United States created the Federal Mediation and
Conciliation Service (Federal Mediation Conciliation Service) as an
independent agency of the US Government. This body is tasked with
preventing or minimizing the impact of free-trade labour disputes through
mediation, reconciliation and voluntary arbitration®. This body functions
up to this day and mainly facilitates labor disputes.

In the modern sense, mediation emerged in the United States in the
early 1970s. Initially, these were pilot projects on the use of the mediation
procedure, but the successful use of mediation was the impetus for the
regulatory design of this institute in 2001 into the Uniform Mediation
Act (Uniform Mediation Act)®".

The reception of the institute of mediation in Europe takes place in the
late twentieth and early twenty-first centuries. In particular, the Council of
Europe accepts a number of recommendations: Recommendation Rec (98)
1 on mediation in family matters*®, Recommendation Rec (99) 19 on

® Txauenko B.B., Manyxuua O.A. Menuarus Kak COBPEMCHHbIH CIIOCOD pEIICHHS
xonbmKTa. Hedsuoicumocms: sxonomuxa, ynpasnenue. 2015. Ne 1. C. 87.

% Federal Mediation and Conciliation Service: official site.URL:https://www.fmcs.gov/
aboutus/our-history/

¥ Uniform Mediation Act (2001). JournalofDisputeResolution. 2003. Ne 1. P. 14-20.

® Pexomenaanus Ne R (98) 1 KoMuTeTa MHHHCTPOB TOCYIAapCTBAM-ueHAM KacaTelbHO
Meauanuu B ceMeiiHbix Bompocax or 02.01.1998 r. URL: http://www.commonground.org.ua/
lib_law.shtml.
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mediation in criminal matters®*, Recommendation Rec (2001) 9 on
alternative dispute resolution between administrative authorities and
private parties®®, Recommendation Rec (2002) 10 on mediation in
civil matters*. In 2004, the European Code of Conduct for Mediators
was adopted ™.

In addition, Directive 2008/52 / EC of the European Parliament and of
the Council on certain aspects of mediation in civil and commercial
matters was adopted in order to better implement the institution of
mediation within the framework of European Union legislation®.

In the countries of the post-socialist space, the process of the reception
of the institute of mediation, which has already received proper legal
formulation by adopting a special law (Republic of Kazakhstan (2011),
Russian Federation (2010), Georgia (2010), Belarus (2014), etc.), is also
gradually taking place.

It is worth emphasizing that in the process of reception of the Institute
of Mediation in foreign countries, various models and types of it were
formed. And this is quite logical, since the idea borrowed from the donor
country (concept, doctrine, institute, etc.) in the process of perception by
the recipient country can take on specific forms, features and qualitatively
updated interpretation. A number of social, economic, political,
organizational, cultural and other factors facilitates this.

Referring to the auestion above, the main models and types of
mediation produced during the practical use of foreign countries are
highlighted. Thus, 1.G. Yasynovskyi, analysing models of mediation in the
foreign countries, proposes to specify: 1) judicial mediation (Canada,
Germany); 2) lawyer mediation (ltaly); 3) notarial mediation (Georgia);
4) professional mediation (USA)*.

* Pexomenanis N R (99) 19 Kowmitery minictpi Paau €Bponu nepxaam — uneHam Pau,
SIKI 3alikaBieHi B opraHizamii Memianii y KpumiHambHuX copaBax Bim 15.09.1999 p. URL:
http://zakon3.rada.gov.ua/laws/show/994_828.

4 pexomenmanus Rec (2001) 9 Komutera MHHHCTPOB TOCYAAPCTBAM-UICHAM 00 albTepHa-
THBaX CyIeOHOMY pa30OMpaTenbCTBy MEXIY AaAMUHUCTPATUBHBIMH OpPraHaMH U YaCTHBIMU
croponamu ot 5 centssops 2001 roga URL: http://www.csr.ru/document/original_648.stm.

4 Pexomenanms Rec (2002) 10 Komurera MUHHCTPOBIOCYapcTBAM-UICHAM T10 METHALIUH
B rpakiaHcky xaenax ot 18.09.2002 r. URL: http://www.commonground.org.ua/lib_law.shtml.

“2 European Code of Conduct for Mediators (2004) URL:http://ec.europa.eu/civiljustice/
adr/adr_ec_code_conduct_en.pdf.

“* Directive 2008/52/EC of the European Parliament and of the Councilof 21 May 2008
oncertain aspects of mediationin civil and commercial matters.Official Journal of the European
Union. Ne L 136. P. 3-8.

4 Scunoschkuii LT, XapakTepucTuka Mozie/eii Me/ialii B po3BHHYTHX KpaiHax. FOpuouunuii
sicrux. 2014. Ne 4 (33). C. 95.
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Another scientist N.V. Fedorenko identifies the following types of
mediation in the international practice: 1) conciliation procedures
combined with the state procedure (Great Britain, USA, Japan, Croatia,
Greece and Belarus); 2) public mediation (Russia); 3) mediation based on
the Harvard method and principle (Hungary, Portugal and Russia;
4) competitive mediation (USA); 5) consolidation (Russia, Switzerland
and France); 6) private mediation (USA, UK, Russia and Germany);
7) integrated mediation (Germany)®.

Therefore, from the above it becomes clear that in some countries
different models and types of mediation exist at the same time. Thus,
recognizing the expediency and necessity of the reception of the institute
of mediation as an alternative way of resolving legal disputes and an
innovative way of protecting constitutional human rights in Ukraine, it is
necessary to decide the following. Should the institute of mediation take
the form of an extra-judicial protection of human rights, whether it would
be a binding part of the justice system, or would it be applied at all stages
of the dispute. Also the status of mediators as a person who will directly
mediate in the process of conflict resolution, the categories of disputes that
can be resolved with the involvement of a mediator, the voluntariness or
obligation of mediation, etc. — are relevant at this stage*®.

For many years, the institute of mediation has actually been operating
in Ukraine. However, as the representatives of the Ukrainian Academy of
Mediators quite rightly point out, «to this day, Ukrainian mediators work
without legal support for their activity, masterfully using the limited
possibilities of using mediation within the current legislation»*’. Recently
the NGOs actively investigate foreign experience of mediation and take
over the functions of training mediators (NGO *“National Association of
Mediators of Ukraine”*®, NGA “Ukrainian Academy of Mediation”, etc.).
training of mediators (Odessa Regional Mediation Group (Odessa),
Podilsky Mediation Center (Vinnytsia), Ukrainian Mediation Center at

* ®denopenko H.B. Menuarms B Poccuu: moHsTHE, XapakTepHble ocobeHHocTH. Hayka u
o0pa3zoBaHMe: XO34HCTBO M 3KOHOMMKA; NpPEANPUHUMATENLCTBO; NpaBo M ympasieHue. 2016.
Ne 3 (70). C. 50-51.

“ Bepnoc H.B. Peueniis iHCTUTYTy Mesialii K anbTEPHATHBHOIO CIIOCODY 3aXHCTY
KOHCTUTYIIIMHUX TPaB JIIOJUHH 1 TPOMaAsHUHA B YKpaiHi. Bicnuk 3anopizpkoco Hayionanbnozo
yHisepcumemy: 30ipnux naykosux npays. FOpuouuni nayku. 2018. Ne 1. C. 32.

4" Kpecroschka H., Pomaname JI., BapaGam T. Memianis B YkpaiHi: HIOQHCH 3aKOHOJaB-
YOro BPETyJIIOBAaHHS: MyONdiKallis MpEeACTaBHUKIB YkpaiHcekoi akaiemil wMemianii URL:
http://mediation.ua/wp-content/uploads/2017/03/stattya-Mediatsiya-v-Ukrayini-nyuansi-
zakonodavchogo-vregulyuvannya.pdf.

“ HamjionansHa  acomiamis  Meniatopie  Ykpaimm URL:  http:/namu.com.ua/ua/info/
mediation/where-to-study.
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KMBS (Kyiv), Mediation School of the Academy of Advocacy of Ukraine
(Kyiv), etc.).

From the above it can be concluded that today the process of the
reception of the institute of mediation in Ukraine has beem intensified, but
since this process involves not only borrowing but also perception
(implementation) of this institute, it is necessary to establish the necessary
legal conditions for its functioning in order to integrate this institute more
effectively to the legal system of Ukraine.

The normative basis that provides a real opportunity for the functioning
of the institute of mediation is the norm specified by Part 6, Article 55 of
the Constitution of Ukraine according to which “everyone has the right in
any unlawful way to protect his or her rights and freedoms from violations
and unlawful encroachments”*. Analyzing the normative content of the
abovementioned constitutional prescription, one can speak about the
possibility of a person to defend his or her constitutional rights, including
through the institute of mediation, of course, if the legislation of Ukraine
is not violated in the process of mediation.

In national law, the term «mediation» begins to be used since the
adoption of the Law of Ukraine “On Free Legal Aid» (2011). Thus,
according to Clause 4 of Part 2 of Article 7 of the abovementioned law,
services of free primary legal aid in particular include «providing
assistance in ensuring access of a person to secondary legal assistance and
mediation”®’. The Strategy for reforming of the judiciary, the system of
justice, and ancillary legal institutions for 2015-2020, approved by
the Decree of the President of Ukraine of May 20, 2015, also emphasizes
the need to “... expand ways of alternative (extrajudicial) settlement of
disputes, in particular, through the practical implementation of the institute
of mediation and arbitration™>".

Today, the normative definition of the term «mediation» is only
enshrined in the State Standard for Social Mediation Services
(17.08.2016), namely «mediation is defined as a method of resolving
conflicts / disputes by which two or more parties to the conflict / dispute

4 Koncrurynis Yipainu iz 28 uepsus 1996 p. (31 3minamu) URL: http://zakon5.rada.gov.ua/
laws/show/254k/96-sp.

% TIpo GesomnaTHy mpaBoBy jomoMory: 3akoH VYkpaimu Bix 02.06.2011 p. URL:
http://zakon3.rada.gov.ua/laws/show/3460-17?nreg=3460-
17&find=1&text=%EC%E5%E4%B3%E0&X=7&y=6#wW11.

S'Crpareris peopMyBaHHS CyIOYCTPOIO, CyIOUMHCTBA Ta CYMIKHHX NPaBOBHX iHCTHTYTIiB
Ha 2015-2020 pokw, 3aTBepkeHa Ykasom Ilpesumenta Ykpainu Bim 20 TpaBus 2015 poky
URL.: http://zakon3.rada.gov.ua/laws/show/276/2015?nreg=276%2F2015&find=1&text=%E0%
EB%FC%F2%E5%F0%EDY%E0%F2%E8%E2%ED%ES&X=7&Yy=5.
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are trying to reach an agreement in a structured process involving the
conciliator/mediator to resolve it»**. In addition, since September 8, 2016,
mediation has been included in the list of paid social services™. At the
same time, mediation covers assistance in conflict resolution, negotiation;
working out ways and terms of the conflict resolution®*.

That is, the evidence indicates an attempt at a subordinate level to
regulate this institute under the consideration , whereby mediation is
offered to be defined solely as a social service, and therefore its recipient
can be only a person or a family, including a foster home, family-type
orphanage, legal guardianship and trusteeship, a separate social group,
including ethnicity, health status, who are under the influence of difficult
circumstances and who require the provision of social services or receive
such services™. Such an interpretation of mediation significantly narrows
its content and significantly limits the range of persons who can use this
method to resolve a dispute.

In addition, at the end of 2017, the profession of mediator, namely
«specialist in conflict resolution and mediation in the socio-political
sphere» is included in the Classifier of the Professions of Ukraine DK 003:
2010%°. Although without the regulatory definition of educational and
qualification requirements for the profession «mediator» to include it in
the Classifier of the Professions is premature. The analysed legal
framework of functioning of the institute of mediation in Ukraine testifies
to the subordinate nature of the legal regulation of this institute and to the
urgent need for the adoption of a special law on mediation.

Summarizing, it is worth noting that since the reception of mediation is
a complex, multidimensional process that involves not only borrowing, but
also taking into account the legal system of this institute, more steps must

2 TIpo saTBepmkeHHs JIepKaBHOTO CTAHAAPTY COLIANBHOI TMOCHYTH MOCEPEIHHITBA
(menianii): 3arBepmkeno Hakasom MinicteperBa comianbHoi momitikd Bixg 17.08.2016 Ne 892
URL: http://zakon2.rada.gov.ua/laws/show/z1243-16.

% [Ipo BHeceHHs 3MiH O TIepeNiKy MUIATHHX couiaibHUX mociyr: ITocraHoa KaGinery
Miuictpie Vkpainu Bix 08.09.2016 Ne 596 URL: http://zakon5.rada.gov.ua/laws/show/596-2016-
n/paran5#n5.

¥ TIpo 3ateepmxenns [lepeniky COIATBHHX MOCHYT, IO HANAKTHCA 0CO0AM, fKi NepeCyBaloTh
y CKJIaJHUX JKUTTEBUX OOCTaBMHAaX i HE MOXYTh caMoCTiHHO ix moponatu: Hakas MinictepcTsa
coujaybHOi monithku  Yipaimm  Bix  03.09.2012p. Ne537 URL: http://zakon3.rada.gov.ua/
laws/show/z1614-12.

% Ipo 3aTBepmkeHHs JlepaBHOrO CTAHIAPTY COMIATBHOI IOCIYTH TOCEPEIHHITBA
(menianii): 3arBepkeHo Hakasom MinicteperBa comianbHoi momitukd Bixg 17.08.2016 Ne 892
URL: http://zakon2.rada.gov.ua/laws/show/z1243-16.

%3mina Ne6 g0 Krnacudpixatopa Ilpodeciii JIK 003:2010: 3artBepmxena Hakazom
MiHicTepcTBa €KOHOMIYHOTO PO3BUTKY 1 TOpriBmi Ykpainu Big 26.10.2017 p. Ne 1542 URL:
http://www.msp.gov.ua/files/zmina6.pdf.
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be taken to complete it. Therefore, the reception of the institute of
mediation as an alternative way of protecting constitutional human and
citizen rights in Ukraine is a promising area of reform with a focus on the
decentralization of the judiciary, a quality upgrade of the justice system,
and a substantial discharge of the courts. However, the reception of the
institute of mediation should take into account factors that will facilitate
effective integration and take into account the potential threats that may
arise during this process.

CONCLUSIONS

Summarizing the abovementioned, it can be stated that during the
process of balanced functioning and development of the Ukrainian
statehood, first of all, it is necessary to carry out a systematic constitutional
and legal modernization in accordance with a certain foreign policy vector,
which also requires a number of changes in the institutional design of the
constitutional mechanism of public power. In many ways, this process is
accompanied by the reception of certain ideas, concepts, doctrines,
institutions and norms in the constitutional law of Ukraine. The reception
of the proper institutes of the constitutional mechanism for the protection
of human rights, such as the institute of ombudsman and the institute of
mediation, deserves special attention.

Today, the combined model of the institute of ombudsman is
functioning in Ukraine. On the one hand, the parliamentary model
continues to develop, and on the other, an extensive network of «quasi-
ombudsman» institutions begins to operate. That is why during the process
of constitutional and legal modernization, while developing a mechanism
for the protection of human rights the development of an optimal model of
alternative (extrajudicial) human rights institutions should be paid more,
including the ombudsmen who would be able to function effectively and
facilitate the implementation of the human rights protection mechanism.

In the course of reception of a new institute of mediation for our
country it is necessary to carefully consider its implementation in the
Ukrainian constitutional and legal reality. Firstly, it means the necessity to
consider the type of mediation model. Secondly, it is necessary to take into
account the state of the sectoral legislation. Thirdly — gradually forming
the public consciousness towards the perception of the new institute for the
protection of constitutional human rights, and fourthly, taking into account
the peculiarities of the Ukrainian mentality, contribute to building a credit
of the civil society's confidence for the new democratic institution. Fifthly,
it is necessary to consider human resources obtained by the professional
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mediators and to form a system of institutions that is able to prepare them
and take into account other factors that can affect the reception process of
the institute of mediation in Ukraine.

Therefore, the reception of the ombudsman and mediation institutions
plays an important role in the process of enhancing the effectiveness of the
constitutional mechanism for the protection of human rights in Ukraine,
and it will also facilitate the implementation of the official course of
European integration enshrined in the Constitution of Ukraine. It should be
remembered that reception in the constitutional law is a complex multi-
stage process that must be approached cautiously and carefully in order to
prevent constitutional and legal distortions.

SUMMARY

The study has tried to comprehensively analyse the reception of the
proper institutes of the constitutional mechanism of human rights
protection in Ukraine based on the comparative legal analysis of the
foreign experience and positive achievements of the functioning of
ombudsman institutions and mediation in the advanced democracies.

An analysis of the overseas practice of the institution of ombudsman
confirms that this democratic institution is functioning effectively in most
democratic countries. In Ukraine, the reception of the constitutional and
legal institute under study is incomplete it is characterized by the search
for an optimal model. This process is also facilitated by a project initiative
to make amendments to the Constitution of Ukraine.

Unlike the institution of ombudsman, the reception of the institute of
mediation is a more complex and multifaceted process, as it is not only
about borrowing, but also about the reception of this institute that is new to
the Ukrainian legal system. Therefore, the reception of the institute of
mediation as an alternative way of protecting constitutional human and
citizen rights in Ukraine is a promising direction for the development of
state building.

Based on the analysis, the author concludes that the reception of the
institute of ombudsman and the institute of mediation plays an important
role in the constitutional mechanism of human rights protection in Ukraine
in order to increase the effectiveness of their implementation and
protection.
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