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SOCIAL DIALOGUE IN THE FIELD OF LABOUR:
DEFINITION AND LEGAL REGULATION

Chanysheva G. I.

INTRODUCTION

In Ukraine, the establishment of social partnership in the field of labour
has been associated with the beginning of the 1990s. However, for a long
period, the regulatory framework in this area remained unformed due to
the lack of specific norms at the legislative level that would establish the
legal foundations of the social dialogue. With the adoption of the
Framework Law of Ukraine "On the Social Dialogue in Ukraine" of
December 23, 2010, these gaps have been eliminated. For the first time in
the national legislation the legal principles of organization and procedure
of conducting social dialogue in Ukraine were defined with the purpose of
elaboration and implementation of state social and economic policy,
regulation of labour, social, economic relations and ensuring improvement
of the level and quality of life of citizens and social stability in the society.

The development of the theory of social dialogue is one of the current
trends in the research of the modern doctrine of labour law. Legal aspects
of the social dialogue in the field of labour have been analyzed
in the works of V.V. Zhernakov, V.I. Komarnitsky, P.D. Pilipenko,
S.M. Prilipko, V.O. Protsevsky, M.V. Sorochishin, G.A. Trunova,
O.M.Yaroshenko and others.

At the same time, despite the existence of the legislative definition of
the concept, system and mechanism of social dialogue, there are different
points of view regarding these categories in the doctrine of labour law.

In order to mark the process of defining and converging of positions,
reaching common agreements and making of concerted decisions by the
parties to the social dialogue that represent the interests of workers,
employers, executive bodies and bodies of local self-government regarding
the formation and implementation of state social and economic policies,
regulation of labour, social, economic relations, the term "social dialogue”
is used in national legislation.

At the same time, it should be noted that social dialogue is a complex
multidimensional legal category and cannot be limited to a legislative
definition.
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In addition to the legislative definition of the concept of social dialogue
in article 1 of the Law of Ukraine "On the Social Dialogue in Ukraine" as
a process of defining and converging of positions, reaching mutual
agreements and making agreed decisions by the parties to the social
dialogue, social dialogue should be considered as: 1) one of the basic
principles of legal regulation of labour relations; 2) the system of
collective labour relations; 3) as an institute of labour law.

The definition of the social dialogue in the field of labour should be
analyzed, first of all as one of the basic principles of labour law, as a
system of collective labour relations and as a legal institute in the system
of this field.

1. Social dialogue as one of the basic principles of labour law
and the system of collective labour relations

Principles of labour law are the most important fundamental
foundations, the basis of this branch, which permeate the content of its
norms and have a universal, general scope. One of the current tasks of the
modern doctrine of labour law is a comprehensive study of the system of
principles of the industry, based on the international and European labour
standards, domestic legal tradition, comparative analysis of Ukrainian
labour legislation and the legislation of foreign countries, and the practice
of its application by law enforcement agencies. Separate principles of legal
regulation of labour relations, including the principle of social dialogue in
the field of labour, require special research.

In the context of the codification of the national labour legislation,
researchers are tasked to formulate specific proposals regarding the
legislative consolidation of the basic principles of legal regulation of
labour relations in the draft Labour Code of Ukraine.

In the modern doctrine of labour law, the principles of legal regulation
of labour relations are researched in the works of N.B. Bolotina,
I.P. Zhigalkin, O.Ya. Lavriv, D.A. Pankov, O.V. Starchuk, G.I. Chany-
sheva and others. However, the principle of social dialogue in the field of
labour has not yet been the subject of a special comprehensive study.
Issues that require the attention of researchers should include the question
of the definition and content of the above-mentioned principle, its place
in the system of principles of labour law.

In the doctrine of labour law, social dialogue is recognized as one of
the main principles of legal regulation of labour relations. This conclusion
is reached by both the researchers who determine the definition of the
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social dialogue in the field of labour®, and the researchers, who study the
system of principles of labour law?.

As one of the basic principles of modern labour law, the principle of
social dialogue in the field of labour may be defined as a guiding idea, a
fundamental foundation that expresses the essence, basic characteristics
and general orientation of the norms of the legal institutes of collective
labour law, as well as particular institutes of individual labour law.

Particular attention should be paid to the importance of the systematic
approach to the study of the principles of legal regulation of labour
relations that exists in the modern doctrine of labour law. Thus,
I.P. Zhigalkin emphasizes that the consistency of the system of the
principles of labour law requires:

a) their conformity with each other,

b) a unified approach to their understanding and application,

c) taking into account the nature and content of heterogeneous
principles,

d) on the one hand, a differentiated, and on the other hand — an
integrated approach to the legal regulation of relations in the field of
labour,

e) compliance of the principles of labour law with the true interests of
society and the state. Each of the principles can be interpreted and applied
only with respect to the essence of the other principles connected with it®,

There is no single approach to the determination of the place of the
principle of the social dialogue in the system of principles of labour law.
This is explained by the existence of different classifications of the
principles of legal regulation of labour relations.

Thus, carrying out the classification of the principles of labour law,
I.P. Zhigalkin distinguishes fundamental, general and special principles®.
Fundamental are those that form the basis of labour law as a whole, which

! Yauumesa I'.I. KomektnHi BigHOCMHM y cdepi mHpali: TeOpETHKO-TIPABOBHi aCIEKT:
Mounorpadis. Oneca: FOpuanuna nitepatypa, 2001. C. 98; Copounuina M.B. IlpaBoBi acrnektu
coriansHOro mianory y chepi npaui: Monorpadis. Oneca: FOpuanuna miteparypa, 2014. C. 91.

2 [anbkos JI.A. TIpMHIMIN NMPaBOBOTO PEryITIOBAHHS TPYIOBMX BiJHOCHMH: aBTOped. JHMC.
...kaHxa. ropun. Hayk: 12.00.05. Opeca, 2007. C. 11; Xwurankin LII. Cucrema npuHUMIIB
TPYZOBOrO IpaBa B ymMOBaX ()OpMyBaHHsS HOBOI IPAaBOBOI NOKTPUHM YKpaiHH: aBTOped. JHC.
...JOKT. ropuz. Hayk: 12.00.05. K., 2016. C. 7.

® wurankin I II. CucTeMa TPHHIMIIB TPYZOBOrO NpaBa B yMOBaX (OPMYBAHHS HOBOI
npaBoBoi TOKTpUHU Ykpainu [Tekcr]: auc. ... n-pa ropua. Hayk: 12.00.05 /CxigHoykpaiHChKHI
HallioOHaNBbHUH yHiBepcuTeT iMeHi Bonoaumupa lans. Ceepononenpk, 2016. C. 166.

* urankin [ [I. CucTeMa NpPHHIMIIB TPYIOBOTO TpaBa B yMOBAX (DOPMyBAHHSA HOBOI
npaBoBoi TOKTpUHU Ykpainu [Tekcr]: auc. ... n-pa ropua. Hayk: 12.00.05 /CxigHoykpaiHChKHI
HallioHaNbHUH yHiBepcuteT iMeHi Bonoaumupa lans. CeBeponorensk, 2016. C. 165-166.

147



acts as a mandatory social regulator of labour and related relations and
serve as the embodiment of the most important values, inherent to this
field of law. These include humanism, social justice and equality. General
and special principles, as derivatives from the fundamental principles,
ensure their implementation. General principles reflect the specifics of
labour law as an independent branch of law, its place and purpose in the
national system of law, and determine the focus of its norms. Special
principles are the guiding ideas that develop the essence of the norms of
one or more institutes (sub-institutes) of labour law.

I.P. Zhigalkin singles out as one of the fundamental principles of labour
law the principle of equality and considers it as a basic one for a number of
principles of legal regulation of relations in the field of labour, including
the principle of social dialogue in the field of labour.

In the doctrine of labour law exists another classification of the
principles of legal regulation of labour relations, according to which these
principles are divided into four main groups:

1) those that express the policy of the state in the field of legal
regulation of the labour market and effective employment;

2) those containing the guidelines in the field of the establishment
of working conditions;

3) those that determine the legal regulation of the employment
of waged workers;

4) those that reflect the main directions of legal folicy in the field of
health care and protection of labour rights of workers”.

According to this classification, the principle of social partnership
is included into the group of principles that determine the establishment
of working conditions of employees. At the same time, the emphasis
is on the right to participation of workers, employers, their associations
in the contractual regulation of labour relations and other directly
related relations.

N.B. Bolotina believes that the principle of social partnership is
inherent to collective labour law. This principle is complex in its character
and composition and includes the following principles-rights: the right of
workers and employers for association in order to protect their rights and
interests; freedom of association; equality of rights and opportunities.

In our opinion, the above-mentioned approaches to the definition of the
place of the principle of social dialogue in the system of principles of
labour law carry a narrow understanding of the content of this principle.

® Tpymosoe mpaBo: yue6. /H.A. Bpuimmantoa um ap.; mox pen. O.B. CwmupHoBa,
WN.O. Cuurupesoii. 3-e u3z., mepepad. u gomn. M.: TK Benbu, Uzn-so Ipocnexr, 2007. C. 26.

148



One cannot agree with N.B. Bolotina that the principle of social
partnership is typical only for collective labour law. This principle is also
applied to the regulation of individual labour relations, which has recently
become more and more manifest in the norms of such institutes of
individual labour law as working time, leisure time, remuneration, health
protection of workers at the production site.

If we follow the existing approach in the doctrine of labour law to the
definition of the system of principles of labour law as a set of principles of
legal regulation of individual labour relations (the principles of individual
labour law), the principles of legal regulation of collective labour relations
(principles of collective labour law) and the principles inherent to the
labour law in general, then in this system the principle of social dialogue in
the field of labour belongs to the last group of principles, that is, those
which are guiding ideas, fundamental foundations of legal regulation of
individual and collective labour relations, which are distinguished in the
subject matter of labour law.

At the same time, there is no unity among scholars regarding the
definition of the content of the principle of social dialogue in the field of
labour. The complex nature of this principle is noted in the literature.
According to N.B. Bolotina, the principle of social partnership is complex
in nature and composition. The researcher includes in it the following
principles-rights: the right of workers and employers to association in
order to protect their rights and interests; freedom of association; equality
of rights and opportunities®.

D.A. Pankov also notes the complex nature of the principle of
the social dialogue in the field of labour and includes into its contents the
principles of real recognition of the right to collective bargaining and
ensuring the participation of emeloyees and their representatives in
the management of the organization'.

In our opinion, such position of researchers cannot be agreed with.
The principles of freedom of association, equality of rights and
opportunities, effective recognition of the right to collective bargaining
and ensuring the participation of employees and their representatives in the
management of the organization in international legal acts are recognized
as independent principles in the field of labour and are not considered as
elements of the principle of social dialogue. Thus, the ILO Declaration of

® Bonorina H.B. Tpynose npaso Ykpainu: ITinpyunuk. 5-te Bu., nepepo6. i nom. K.: 3uanns,
2008. C. 197.

" MambkoB JI.A. IIpMHUMIHM TPABOBOTO PETYNIOBAHHA TPYNOBMX BiJHOCHH: aBTOpEdD.
nuc. ...KaHa. opua. Hayk: 12.00.05. Oneca, 2007. C. 11.
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18 June 1998 proclaimed four fundamental principles and rights in the
field of labour, including freedom of association and the effective
recognition of the right to collective bargaining. To the realization of the
principle of ensuring the participation of employees and their
representatives in the management of an organization are devoted the 1LO
Recommendation No. 94 on Co-operation at the Level of the Undertaking
of 1952 and the ILO Recommendation No. 129 on Communications within
the Undertaking of 1967.

Some scholars narrow down the content of the principle of the social
dialogue to some extent, linking it only with the collective-contractual
regulation of labour relations and the resolution of collective labour
disputes®.

At the same time, in the ILO practice to the social dialogue are
included all types of negotiations, consultations and simply the exchange
of information between or among representatives of the government,
employers and employees concerning common interests related to
economy and social policy. The ILO considers social dialogue to be the
most successful means of improvement of living conditions and working
conditions and establishment of social justice®.

The content of the principle of social dialogue in the field of labour is
associated with the participation of workers, employers and their
representatives (trade unions, their associations, employers' organizations,
their associations) in the contractual regulation of individual and collective
labour relations. In a civilized society, it is on the basis of the social
dialogue, contractual establishment of working conditions that a balance is
struck between the productive and social interests of employers and
workers, since centralized regulation alone does not allow this objective to
be achieved.

However, the content of the principle of social dialogue should not be
reduced only to the participation of workers, employers and their
representatives in the establishment of mutually acceptable working
conditions. This principle requires the need for constructive cooperation
between the parties to the social dialogue at different levels (national,
sectoral, territorial, local) to reconcile their objectively opposing interests,
finding a compromise, achieving socially meaningful and useful results.
This follows from article 1 of the Law of Ukraine "On the Social Dialogue

® Copounmms M.B. IIpaBoBi acrekt comiansHoro mianory y cdepi mpami: Mororpadis.
Opeca: FOpuauuna niteparypa, 2014. C. 91.
® Social Dialogue: all partners for decent work. International Labour Office. Geneva, 2007.
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in Ukraine” of December 23, 2010, No. 2862-V1'°, which formulates the
definition of the social dialogue as a process of identifying and converging
positions, achieving common agreements and making agreed decisions by
parties to the social dialogue, representing interests of employees,
employers and executive authorities and bodies of local self-government,
on the issues of formation and realization of state social and economic
policy, regulation of labour, social and economic relations.

This principle became the basis of legal regulation of creation and
operation of social dialogue bodies in the field of labour (National
Tripartite Social and Economic Council, sectoral (intersectoral) tripartite
or bilateral socioeconomic councils, territorial tripartite socioeconomic
councils), different forms of interaction and cooperation of the parties to
the social dialogue: information exchange; consultations; conciliation
procedures; collective bargaining on the conclusion of collective
agreements; realization by representatives of employees of the rights in the
field of informing and consulting, as well as other rights related to
participation in the making of decisions by the employer; participation of
employees and their representatives in the management of the
organization; conciliation procedures for resolving labour disputes;
implementation of joint control over fulfilment of obligations under
collective agreements; participation of employees in the distribution of
profit of organizations, etc.

Under the new economic conditions, the content of the principle of
social dialogue in the field of labour is increasingly expanding.
Specification of this principle is carried out in the norms of various
institutes of labour law. These are such institutions of collective labour
law as the legal bases for social dialogue in the field of labour, the legal
status of labour collectives, the legal status of trade unions, their
associations, the legal status of employers' organizations, their
associations, collective agreements, the resolution of collective labour
disputes (conflicts). Increasingly the principle of social dialogue is
reflected in the norms of the institutes of individual labour law, such as,
for example, working time, leisure time, remuneration, occupational
safety and health of workers in the workplace. It is in the norms of these
institutions that the contracting method of regulating labour relations,
connected with the conclusion of collective agreements, other
agreements, is further developed.

 TIpo couianshuit gianor B Vkpaini: 3akon Ykpainu Bix 23.12.2010 Ne 2862-VI. Bidomocmi
Bepxognoi Paou Yxpainu. 2011. Ne 28. Cr. 255.
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The principle of social dialogue in the field of labour, as well as other
principles of legal regulation of labour relations, is not enshrined in the
Code of Laws on Labour of Ukraine, which is its essential disadvantage.

This principle is also not mentioned in article 2 "Basic principles of
legal regulation of labour relations™ of the draft Labour Code of Ukraine.
In article 2 prepared for the second reading of the bill of July 24, 2017,
there are 15 principles left, most of which are the principles of legal
regulation of individual labour relations. The principles of legal regulation
of collective labour relations include only the principle of ensuring the
right of workers and employers to freedom of association for the
representation and protection of their rights and interests. This approach of
the drafters of the Labour Code of Ukraine to the system of basic
principles of labour law is questionable.

It is also advisable to consider social dialogue in the field of labour as a
system of collective labour relations that occur at national, sectoral,
territorial and local levels. These are the following types of collective
labour relations with: participation of employees in the management of an
enterprise, institution, organization; participation of labour collectives
insetting and changing working conditions; collective bargaining
on the conclusion of collective agreements and collective contracts;
implementation of collective agreements and collective contracts and
control over their implementation; the activities of trade unions, their
associations representing and protecting the rights and interests of
employees; the activities of employers' organizations, their associations
representing and protecting the rights and interests of employers; the
resolution of collective labour disputes (conflicts).

The definition of social dialogue in the field of labour as a system of
collective labour relations is consistent with the title of the Sixth book
“Collective Labour Relations” of the Draft Labour Code of Ukraine.

Collective labour relations may be defined as volitional social relations,
regulated by the norms of labour law, within which their subjects exercise
collective labour rights and perform their corresponding duties in
accordance with the current labour law.

Collective labour relations are characterized by general features of
legal relations, formulated in the theory of law. Specific features of
collective labour relations include the following: they arise and function at
all levels of the social dialogue — national, sectoral, territorial and local;
constitute a tripartite or bilateral legal relations; their subjects are, as a
rule, collective entities (except for the local level, at which according to
article 4 of the Law of Ukraine "On the Social Dialogue in Ukraine™ it is
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provided for the participation of the employer and the employee's
representative); their legal content is made up of collective labour rights
and corresponding responsibilities; in these relationships collective
(corporate) interests are realized; there is representation of the interests of
workers, employers, the state, making it different from the institution of
representation in civil law.

The legal content of collective labour relations is made up of the rights
and duties of their subjects. The specificity of the content of the specified
legal relationships is that collective labour rights of employees, employers
(their representatives) are realized within their framework. The
international legal acts enshrine such collective labour rights as the right of
workers and employers to freedom of association, the right of employees
to participate in the management of the organization, the right of workers
and employers to collective bargaining and the conclusion of collective
agreements, the right of workers and employers (their representatives) on
information and consultations, the right of workers and employers to
resolve collective labour disputes (conflicts) (European Social Charter
(revised) provides for the right of workers and employers collective action,
including the right to strike), the right of employees to receive information
and advice during collective dismissal.

Conclusion on the relationship of collective labour relations with legal
relations from social dialogue in the field of labour is one of the leading in
the theory of collective labour relations. Social dialogue in the field of
labour should be considered as a system of collective labour relations
between workers, employers and their representatives, executive bodies,
other subjects of these relations, which arise in the process of realization of
their collective labour rights and interests. Legal relations within the social
dialogue in the field of labour actually exist as a specific kind of collective
labour relations.

2. Social dialogue as an institute of labour law
In the legal literature, two approaches to defining the legal concept of
social partnership are the most common. The first approach is to define
social partnership as a legal institute, although the views of scholars on the
content and structure of this institute differ *. The second approach is
related to a broader understanding of social partnership, in connection with

" Tpynosoe npaso Poccuu /mox pex. A.M. Kypersoro. M.: FOpucts, 2006. C. 125; TTamko
A.C. U36pannbie Tpyasl o TpynoBomy npay. CII6 : Mzn. lom CII6 roc. yH-Ta, H34-BO IOPUA.
tak., 2006. C. 436; Tpynooe npaBo: yueOHHK Juist OaxanaBpoB / ot. pea. K.H. T'ycos. M.:
Ipocmexr, 2015. C. 155.
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which the concept is considered in several meanings (aspects), and the
views of the proponents of this approach do not coincide.

Thus, in the Great Encyclopedic Legal Dictionary, social partnership is
defined in two respects as: 1) a system of developed relationships between
employees, employers, as well as the state on the basis of cooperation,
compromises, agreed decisions on social and labour relations; 2) the
principle of social policy of the state, which ensures the fair distribution of
material resources between the parties of social relations in a market
economy *2.

According to S.M. Prilipko, O.M. Yaroshenko, N.M. Klymenchuk,
social partnership can be characterized as: a) a legal institute, which is a
set of legal norms, governing a group of interrelated relations between
employees, employers and the state; b) a legal principle that reflects the
guiding idea, characterizing the patterns of reconciliation of interests of the
subjects of social partnership; c) social relations between employees,
employers and the state, in which each of their participants acts as the
bearer of subjective rights and responsibilities; d) a legal mechanism in the
regulation of social and labour relations™.

According to A.M. Lushnikov and M.V. Lushnikova, social partnership
should be viewed as a legal mechanism for regulation of collective
relations, which includes the regulatory and protective parts'*. Researchers
point out that collective (social partnership) relations arise with regard to
collective bargaining and the conclusion of collective agreements and
contracts; participation of employees and their representatives in the
management of an organization, trade union representation and protection
of workers' rights, mutual consultations, negotiations on the regulation of
labour relations. This is covered by the regulatory part of the legal
mechanism of social partnership. The protective part of the legal
mechanism of social partnership includes the conciliation procedure for
the settlement of collective labour disputes, including the right to strike.

V.A. Safonov defines social partnership as a way of regulating social
and labour relations between employees (their representatives) and
employers (their representatives), based on mutual consideration of

2 Benukuii CHIMKIONCAMYHHI IOPUIMYHMA CTOBHHK /3a penakuiero akag, HAH Vkpaiuu
10.C. Hlemmyyenka. K.: TOB «BunaBuuuteo «tOpugmyna xymkay, 2007. C. 825-826.

2 Tpununko C.M., Spourerko O.M., Kimumenayk H.M. KonekTHBHI yroau sk pe3ysibTar
COLIaNBPHOrO MapTHEpPCTBa (Cyd4acHHH CTaH i MEPCIeKTUBH PO3BUTKY ). X.: Bum-Bo «DIHH»,
2011.C. 11.

¥ Jlymunkos A.M., Jlymunkosa M.B. Kypc TpynoBoro mpasa: YueGuuk: B 2 1. T. 2.
KonnextusHoe Tpynosoe npaso. MuauBuayansHoe TpynoBoe mpaso. IIporeccyansHoe TpynoBoe
mpaso. M.: Cratyt, 2009. C. 40.
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interests of each party, respect for those interests and refusal of forceful
ways of interaction™.

Other definitions of the legal concept of the social partnership in the
field of labour are formulated by modern researchers: the legal mechanism
of regulation of collective relations'®; element of the mechanism of
protection of labour rights of workers'’; method and mechanism of
regulation of social-labor relations and dispute settlement between
employees and employers™® etc.

In the legislation of most post-Soviet states, the concept of social
partnership is defined as a system of relations between employees
(employees' representatives), employers (employers' representatives), and
bodies of state power. Thus, in accordance with article 1 of the Labour
Code of the Republic of Kazakhstan of November 23, 2015 social
partnership is a system of relations between employees (employees’
representatives), employers (representatives of employers), bodies of state
power, aimed at ensuring the harmonization of their interests in matters of
regulation of labour relations and other relations directly related to
employment. A similar definition of the concept of social partnership is
provided in article 23 of the Labour Code of Russian Federation
of December 30, 2001.

Close in the content to the above mentioned formulation was the
definition of social partnership in part 1 of article 40 of the Labour Code of
the Republic of Lithuania of 4 June 2002 as a system of relations between
representatives of employees and employers and their organizations, and in
some cases established by this Code and other laws also state institutions,
with the means of which it is necessary to reconcile the interests of the
subjects of labour relations. However, the definition of social partnership
is not provided in the new Labour Code of the Republic of Lithuania of
14 September 2016. In article 161, Section | “General Provisions” of
Part 11 of “Collective Labour Relations” only the aim and principles of
social partnership in labour relations were set out.

The concept of social partnership in article 352 of the Labour Code of
the Republic of Belarus of July 26, 1999 is different from the definitions,

¥ CoupansHoe MapTHepCTBO: yueOHUK [Uisi GakamaBpuata u maructpatyps /B.A. CadoHoB.
M.: UzpatensctBo HOpaiit, 2015. C. 36.

%8 Y eprakos B.B. JIoroBipHe perymoBaHHs COLiaNbHO-TPYAOBHX BiAHOCHH. Bichux Axademii
npagosux nayx Yxpainu. 2010. Ne 4. C. 237.

ComrankoBa T.A. CoumanpHOe NAapPTHEPCTBO KaK BAXHCHIIMI MEXaHM3M 3aIlUTHI

TPYIOBBIX paB pabOTHHKOB. Tpyowr Mn-ma 2oc-6éa u npasa Poc. axao. nayk. 2008. Ne 1. C. 108.

® Topmon JLA. Ha myTd K CONMANbHOMY NapTHEPCTBY. PasBHTHE COLMANBHO-TPYIOBBIX
oTHomIeHu B coBpeMeHHOH Poccru. M.: UHOPA, 1998. C. 48-57.
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provided above. According to the latter definition social partnership is a
form of interaction between bodies of public administration, employers'
associations, trade unions and other representative bodies of employees,
authorized in accordance with the acts of the law to represent their
interests (subjects of social partnerships) during the development and
implementation of the socio-economic policy of the state, based on taking
into account the interests of different sections and groups of society in the
social and labour sphere through negotiations, consultations, non-
confrontation and s absense of social conflicts.

The presence of a large number of definitions of the legal concept of
social partnership indicates its complexity and versatility.

In specifying the definition of this legal category, it should be taken
into consideration that the term "social partnership™ has been replaced in
the national legislation by the term "social dialogue”, as well as the fact
that the term “social dialogue™ is used in international legal practice, in
particular in the acts and publications of the ILO, more often than the
“social partnership”.

The term "social dialogue™ was introduced into national legislation by
the Decree of the President of Ukraine "On the Development of Social
Dialogue in Ukraine" of December 29, 2005. Legal foundations of the
organization and procedure for conducting social dialogue were later
established in the Law of Ukraine "On the Social Dialogue in Ukraine™ of
December 23, 2010. In the Law of Ukraine “On Employers' Organizations,
their Associations, Rights and Guarantees of Their Activities” of June 22,
2012 No. 5026-VI the term “social dialogue” is used instead of the term
“social partnership”.

National legislation is characterized not only by the use of the term
"social dialogue"” instead of the term "social partnership”, but also by
defining the content of the term.

Some authors hold the view that social dialogue and social partnership
are two separate concepts. As V.O. Protsevsky specifies, social dialogue is
only a process of defining and converging the positions of its participants,
it is consultation and negotiation; the achievement of joint agreements and
the adoption of agreed decisions by the subjects of Iegal relations in the
field of wage labour constitute social partnership™. Analyzing the
principles of social dialogue and its parties the researcher believes that
there is a transformation of social dialogue into social partnership.

*® TIpoueschkuit B.O. TIpHBaTHO-PaBOBE Ta MyOIiUHO-PABOBE PErYJTIOBAHHS COLIaNBHO-
TpynoBuX BigHocuH: MoHOrpadis. X.: XHAZIY, 2012. C. 280.
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It seems that in this case there is a dispute solely about the terms, not
the essence of this legal phenomenon. In general, the discussion of the
differences between the terms "social dialogue™ and "social partnership™
seems unjustified and unpromising. Since the term "social dialogue™
ha been used in national legislation for more than 10 years, the
representatives of the doctrine should also adhere to the single termi-
nology, even if the term "social partnership” is more appropriate in the
view of some scholars.

In our opinion, in addition to the legislative fixation of the definition of
social dialogue in article 1 of the Law of Ukraine "On the Social Dialogue
in Ukraine” as a process of defining and converging positions, reaching
common agreements and making agreed decisions by the parties to the
social dialogue, social dialogue can be considered as: 1) one of the basic
principles of legal regulation of labour relations; 2) the system of
collective labour relations; 3) as an institute of labour law.

As a principle of legal regulation of labour relations, the principle of
social dialogue in the field of labour belongs to the fundamental guiding
principles that determine the content of modern labour law and directions
for its further development. As one of the basic principles of legal
regulation of labour relations, the principle of social dialogue in the
field of labour should be envisaged in article 2 of the draft Labour Code
of Ukraine.

It is also advisable to consider social dialogue in the field of labour as a
system of collective labour relations that occur at national, sectoral,
territorial and local levels. These are the following types of collective
labour relations with: participation of employees in the management of an
enterprise, institution, organization; participation of labour collectives in
setting and changing working conditions; collective bargaining on the
conclusion of collective agreements and collective agreements;
implementation of collective agreements and collective agreements and
control over their implementation; the activities of trade unions, their
associations representing and protecting the rights and interests of
employees; the activities of employers' organizations, their associations
representing and protecting the rights and interests of employers; the
resolution of collective labour disputes (conflicts).

The definition of social dialogue in the field of labour as a system of
collective labour relations is consistent with the title of the Sixth book
“Collective Labour Relations” of the draft Labour Code of Ukraine.

The legislation of Ukraine on social dialogue in the field of labour is
based on the Constitution of Ukraine and consists of international treaties
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ratified by Ukraine, the Code of Laws on Labour of Ukraine, laws of
Ukraine "On the Social Dialogue in Ukraine”, "On Collective
Agreements”, "On Remuneration” , "On the procedure for resolving
collective labour disputes (conflicts)”, "On trade unions, their rights and
guarantees of activity”, "On the organization of employers, their
associations, rights and guarantees of their activities”, by-laws, acts of
social dialogue (collective agreements, collective contracts, other acts).

The norms contained in these normative acts, in their entirety,
correspond to the characteristics of the institute of law. In the theory of law,
an institute of law is defined as an objectively distinct within a single branch
or several branches of law set of interrelated legal norms, governing a small
group of specific family of relationships °. A legal institute is characterized
by a general content of legal norms, a semantic connection between them, a
logical unity that causes them to be separated within a branch of law or, as
an exception, between several branches of law.

As an independent institute of labour law, social dialogue in the field of
labour is a set of legal norms that enshrine concepts, basic principles of
social dialogue, levels and parties, criteria of representativeness for the
subjects of trade union side and employers' side, forms of social dialogue,
legal status of bodies of social dialogue, control and responsibility of the
parties to social dialogue.

Defining social partnership as a legal institute, researchers have not
reached a consensus on the place of this institute in the system of labour
law. In the doctrine social partnership is considered as a new institute of
the general part of labour law? or as a new general institute of “social
partnership"”, which has a complex structure and includes a sub-institute of
collective contracts, collective agreements (O.V. Smirnov and others)?.

S.M. Prylypko, O.M. Yaroshenko, N.M. Klymenchuk define the
content of the legal institute of social partnership as a set of legal norms
governing a group of interrelated relations between employees, employers
and the state. However, at the same time, researchers do not specify what
the relations in question are, and do not determine the place of this institute
in the system of labour law.

Social dialogue in the field of labour should be recognized an
independent institute of labour law. It is an integral part of the collective

2 OGmeTeopeTHUCCKAs FOPHCTIPYICHIHS: yueGHbIH Kypc: yuebnnuk / nox pex. FO.H. O6opo-
ToBa. O.: ®ennkc, 2011. C. 115.

2 TpynoBoe npaBo Poccun: YueOnuk mis By3o / [Ton pea. C.YO. I'onounoii, M.B. Monoa-
nosa. M.: M3n-so Hopma, 2010. C. 116.

% Kommenrapuii k TpynoBomy komekcy P®: mocrareitusiit / Iox pen. O.B. CmupHoBa.
2-e m311., nepepad. u mom. M.: [Ipocnekt (TK Benbu), 2005. C. 80-81.
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labour law as a structural element in the system of labour law of Ukraine.
Collective labour law, in addition to the specified institute, includes the
following institutes: legal status of labour collectives; legal status of trade
unions, their associations; the legal status of employers' organizations,
their associations; collective agreements and collective contracts; the
resolution of collective labour disputes (conflicts).

CONCLUSIONS

As one of the basic principles of modern labour law, the principle of
social dialogue in the field of labour is a guiding idea, a fundamental
foundation that expresses the essence, basic characteristics and general
orientation of the norms of the legal institutes of collective labour law, as
well as specific institutes of individual labour law.

In the system of principles of labour law, the principle of social
dialogue in the field of labour belongs to the principles inherent to labour
law in general, that is, those that are guiding ideas, the basic principles of
legal regulation of individual and collective labour relations, which are
distinguished in the subject matter of labour law.

The principle of the social dialogue in the field of labour is the
fundamental foundation of the legal regulation of the participation of
employees, employers and their representatives in the contractual
regulation of individual and collective labour relations, the creation and
operation of the bodies of the social dialogue, various forms of interaction
and cooperation of the parties to the social dialogue at different levels:
information exchange; consultations; conciliation procedures; collective
bargaining on the conclusion of collective agreements; realization by the
representatives of employees of the rights in the field of informing and
consulting, as well as other rights related to participation in the adoption of
decisions by the employer; participation of employees and their
representatives in the management of the organization; conciliation
procedures for resolving labour disputes; implementation of joint control
over fulfilment of obligations under collective agreements; participation of
employees in the distribution of profit of organizations, etc.

The list of principles enshrined in article 2 of the draft Labour Code
of Ukraine does not include some principles that should indeed be
recognized as the starting point, the main provisions of the legal
regulation of labour relations. These include the principle of social
dialogue in the field of labour, which needs to supplement the list of
basic principles of legal regulation of labour relations in article 2 of the
draft Labour Code of Ukraine.
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It is also advisable to consider social dialogue in the field of labour as a
system of collective labour relations that arise at the national, sectoral,
territorial and local levels. These are the following types of collective
labour relations regarding: the participation of employees in the
management of an enterprise, institution, organization; participation of
labour collectives in setting and changing working conditions; collective
bargaining on the conclusion of collective agreements and collective
contracts; implementation of collective agreements and collective
contracts and control over their implementation; the activities of trade
unions, their associations representing and protecting the rights and
interests of employees; the activities of employers' organizations, their
associations representing and protecting the rights and interests of
employers; the resolution of collective labour disputes (conflicts).

Social dialogue in the field of labour is an independent institute of labour
law. It is an integral part of collective labour law as a structural element in
the system of labour law of Ukraine. Collective labour law, in addition to the
specified institute, includes the following institutes: legal status of labour
collectives; the legal status of trade unions, their associations; the legal status
of employers' organizations, their associations; collective agreements and
collective contracts; the resolution of collective labour disputes (conflicts).

The contents of the institute is formed by the legal norms that enshrine
the definition, basic principles of social dialogue, levels and parties,
criteria of representativeness for the subjects of trade union side and
employer side, forms of social dialogue implementation, legal status of
social dialogue bodies, control and responsibility of the parties to the
social dialogue.

The current Labour Code of Ukraine does not contain any special rules
on the social dialogue in the field of labour. Unfortunately, a separate
chapter 1 “Social Dialogue”, was excluded from Book 6 “Collective
Labour Relations” of the draft Labour Code of Ukraine Ne 1658. Despite
the importance of social dialogue, its legal foundations are not enshrined in
the draft law, which is something we cannot agree with. The position of
the developers of the Draft law is not consistent with the structure and
content of the new labour codes adopted in post-socialist countries, which
include separate sections (chapters) on social partnership.

It seems appropriate to change the name of the Book 6 of the draft
Labour Code of Ukraine and to call it "Social Dialogue in the Field of
Labour. Collective Labour Relations». In two separate articles of this Book
it is necessary to consolidate the definition, principles and tasks of the
social dialogue, as well as the system and organization of the social
dialogue in the field of labour.
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SUMMARY

The concept of social dialogue in the field of labour should be
considered as one of the basic principles of labour law, as a system of
collective labour relations and as a legal institute in the system of this
field.

The concept and the content of the principle of the social dialogue in
the field of labour are defined. The place of the principle of the social
dialogue in the field of labour in the system of principles of labour law is
ascertained. Proposals on the implementation of the principle of the social
dialogue in the field of labour in the current Code of Laws on Labour of
Ukraine, draft Labour Code of Ukraine are introduced.

Social dialogue in the field of labour is a system of collective labour
relations that arise at the national, sectoral, territorial and local levels.
These are the following types of collective labour relations regarding: the
participation of employees in the management of an enterprise, institution,
organization; the participation of labour collectives in setting and changing
of working conditions; collective bargaining on the conclusion of
collective agreements and collective contracts; implementation of
collective agreements and collective contracts and control over their
implementation; the activities of trade unions, their associations regarding
representation and protection of the rights and interests of employees; the
activities of employers' organizations, their associations representing and
protecting the rights and interests of employers; the resolution of collective
labour disputes (conflicts).

The social dialogue in the field of labour as an institution of labour law
is determined. The contents of the indicated institute and its place in the
system of modern labour law in Ukraine are identified. As an independent
institute of labour law, social dialogue in the field of labour is a set of legal
norms that enshrine definition, basic principles of social dialogue, levels
and parties, criteria of representativeness for the subjects of trade union
side and employers' side, forms of social dialogue, legal status of bodies of
social dialogue, control and responsibility of the parties to social dialogue.
Proposals on fixation of the norms of the institute of social dialogue in the
field of labour in the draft Labour Code of Ukraine are introduced.
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