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THE IMPORTANCE OF ADMINISTERING JUSTICE
BY THE COURT OF CASSATION FOR DEVELOPING
THE LEGAL SYSTEM OF UKRAINE

Bysaga Yu. M.

INTRODUCTION

Human rights in today’s society play a great role and their importance to
any law-based state is scarcely estimable. Individuals and civil society are
increasingly aware of the value and practical importance of protecting basic
human rights. Any law-based state understands the need for the fundamental
development of the idea of the rule of law as the basis not only for its
development, but also for the optimal functioning of state power and
personality that are even more important.

One of the main elements of the principle of the rule of law and the main
means of its functioning is legal certainty, which is increasingly
characterized in doctrine and domestic law as an idea of general legal,
universal nature, in one form or another, which manifests itself in every
branch of domestic procedural law.

One of the determining mechanisms that underscores the public’s trust
for the country’s legal institutions is the ability to have access to justice and
certainty of their position.

However, in assessing the level of public trust for domestic justice, in
addition to the accessibility of the latter, the role of the highest judicial
authority in the country which it executes and its legal conclusions for
further improvement of the legal system and the development of domestic
law are of great importance. In many countries this role is played by the
Supreme Court, since being the supreme judicial authority of the state, and
given that its functions are limited to matters of law, the latter’s legal
conclusions on a certain legal norm concerning a particular case should
have legal force and be applied by lower courts when invoking the same
norm. Thus, we can talk about the prospects for further development of
precedent for interpretating for countries where judicial precedent itself is
not a source of law.

1. Right of access to the court of cassation
An indicator of the level of development and interaction between the
state and civil society is the efficiency of functioning the judicial system in
the country, which can guarantee the real protection of the rights, freedoms
and interests of the individual and the citizen.
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However, obtaining proper judicial protection and the final decision does
not always guarantee the restoration of the violated rights, freedoms and
interests of the individual and the citizen. This is due, in particular, to the
miscarriage of justice committed by the court, which, according to
L. A. Terekhova, is the result of a wrongly resolved case in which the
protection of the subject’s rights was never provided®. The existence of a
judicial error in itself guarantees the right to appeal the final decision
(the case of “Ryabykh versus Russia”?).

Thus, judicial protection, including several constituent parts (compo-
nents), where obtaining a decision of the court of first instance is only one of
the structural elements of the system?® as a guarantee of the legality of the
decisions made by the courts of first instance and the appellate court,
provides for the right to lodge a cassation appeal®.

It follows from the established case law practice of the European Court of
Human Rights (hereinafter referred to as the ECHR) that the first paragraph
of Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms, 19505° (hereinafter referred to as the Convention)
does not guarantee the right to appeal against the judgment. Nevertheless, the
state which creates such a system must provide individuals with the basic
guarantees prescribed in Article 6 of the Convention (“Tolstoy-Miloslavsky
v. The United Kingdom™®), in particular, the effective right of access to a
higher court (“Levage Prestation Services v. France”’), since Article 6 of the
Convention is fully applicable to cassation proceedings (“Airey v. Ireland”®).

The importance of the cassation appeal against the court decision is
explained by the fact that, as D. I. Kovtkov, in the latter, more than in any
other way of appealing, there are combined the public (political) interest of
the state, which is manifested in its interest in ensuring the uniformity of law
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enforcement throughout the territory of the state, and the private interest of
the parties involved in the process who seek to settle the dispute to their
advantage®. The highest courts themselves should consider reviewing the
errors of the court and justice gaps, but the mere possibility of having two
points of view on this issue is not the ground for reconsideration, and the
derogation from this principle is justified only when it is necessary to
identify circumstances of a substantial and insurmountable nature.
(“Ryabykh versus Russia”'®). Consequently, the revision of judgments that
have entered into force is possible only in case of exceptional and
fundamental judicial errors which result from gross violations of human
rights and freedoms and an unfair distribution of rights and
responsibilities1!, especially where such proceedings concern third parties
and their legitimate interests (“Case of Bochan v. Ukraine”'?). One way or
another, the very fact of the potential for reviewing the adopted court acts is
important because it stabilizes the judicial proceedings in the courts of first
instance and the appellate court™.

The Cabinet of Ministers of the Council of Europe, in its Recommen-
dations, states that complaints to a court of third instance must be filed when
cases merit the third trial, such as cases that will develop law or that will
promote a uniform interpretation of the law, these cases may also be
restricted to complaints related to matters of law which are of importance to
the society as a whole and the person, lodging a complaint, is to justify why
his / her case would contribute to the attainment of such goals'*. This
indicates that, by its nature, the right of access to a court requires regulation
by a state which has some discretion in this matter (“Guerin v. France”),
and such a right may, in turn, vary over time according to the needs and
resources of society and individuals (“Bellett v. France”*®). Thus, we tend to
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% ECHR in the case «Guérin v. France» on July 29, 1998 (Application Ne 51/1997/835/1041).
URL: http://hudoc.echr.coe.int/eng?i=001-58204 (nara 3Bepuenss: 26.09.2019).

8 ECHR in the case «Bellet v. France» on December 4, 1995 (Application Ne 23805/94).
URL: http://hudoc.echr.coe.int/eng?i=001-57952 (marta 3Bepuenns: 26.09.2019).
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think that access to a court of cassation, because of the specifics of the latter
which lies in the fact of reviewing judicial decisions that have entered into
force, requires special legislative regulation, as it can either correct a judicial
error or violate the legal certainty that came when the contested decision
became legally effective.

In this respect the state has the right to establish additional criteria for
access to the court of cassation (“Egic v. Croatia”'’). Such criteria will be
considered as a legitimate and reasonable procedural requirement, taking into
account the very nature of the role of the highest judicial authority, which
deals only with matters of law, and therefore, in the framework of a
particular case it will be only necessary to determine whether such an
interference is consistent with the principle of proportionality between the
means employed, namely — the limited access to the court of cassation, and
the purpose to be achieved — the person’s right to appeal against the court’s
decision (the case of “Jovanovic v. Serbia”*?).

According to H. A. Vyshnevskyi, courts reviewing enacted judgments
should have sufficient discretion to determine what can or cannot be
considered as a fundamental breach, so that, on the basis of an individual
approach to each case, the boundaries of fairness and unfairness can be
determined in order not to allow unjustified deviation from the “res judicata”
principle”®®. Indeed, in most European countries, the highest judicial
authority has the discretion to select cases for reviewing, using procedural
filters that establish the criteria for their selection (the complexity of
applying legal norms, cost of litigation, public significance, the importance
of the case for determining the direction of the court practices, etc.)®.
D. D. Lupenyk notes that the fact, that a certain scope of discretion is granted
to the highest court in the state judicial system when deciding whether or not
there are grounds for revoking or changing court decisions in cassation,
provided that this concept is interpretated uniformly in the law enforcement
process, — does not contradict the principles of access to justice and this
corresponds to the role, place and authority of the court as an independent
justice body?. M. V. Sydorenko is of the opposite opinion. In particular, the
authoress admits that recognizing the possibility of the discretionary

Y ECHR in the case «Egi¢ v. Croatia » on June 4, 2014 (Application Ne 32806/09).
URL: http://hudoc.echr.coe.int/eng?i=001-144363 (nara 3BepreHHs: 26.09.2019).

% ECHR in the case «Jovanovi¢ v. Serbia» on October 2, 2012 (Application Ne 32299/08).
URL: http://hudoc.echr.coe.int/eng?i=001-113294 (nara 3Bepuenns: 26.09.2019).

9 Bummnesckuit T'.A. Jlelicteue npuHmuna res judicata kak HeoGXOAMMOE yCIIOBHE
obecneuenus crnpasennuBocta. Cospemennoe npaso. 2013. Ne 11. C. 81.

% Ceparok B.B. TIpasosuii cratyc Bepxorroro Cyay YkpaiHu B CHCTEMi CyZO0BOI Biau:
aBTOped. AucC. ... TOKT. fopuy. Hayk: crem. 12.00.10. Xapkis, 2009. C. 7.

2 Jlycnenux JI.JI. IneansHuii mporecyanbHuii KOAEKC: AKMM BiH Mae GyTn?. YKpaiHu Ha
Xy 0 €Bponu: pehopMa LUBLIBHOTO MPOLECYaIBHOTO 3aKOHOABCTBA: MaTepialld MiXKHap.
HayK.-TIpakT. koH. (Kuis, 7 mum. 2017 p.). Kuis: BJ] Jakop, 2017. C. 40.
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judgment of judges in selecting a case before the court proceedings (for a
particular case) start, by defining the normative content, casts doubt on the
value of such justice and emphasizes the issue of the corruption component
of the mentioned activity, its subordination to acts of an non-legal nature®.

Under any circumstances, a person’s access to court should not be limited
or reduced by the criteria of courts’ interpretation of procedural rules which
regulate the filing of documents or complaints, in such a way or to such an
extent that might lead to the violation of the very essence of such a right, and
the rules, which regulate the conditions of the admissibility of the complaint,
must be provided to the person concerned (“Karakutsia v. Ukraine» case”?).
This highlights, in particular, the notion of “the quality of law” which means
the accessibility and predictability of national law, which should lay down
sufficiently clear provisions in order to provide people with adequate
guidance on the circumstances and conditions under which public authorities
have the right to take measures that affect the convention rights of these
individuals (the case of “C. G. and others v. Bulgaria”?*).

The fact that the procedural law leaves the determination of the condi-
tions for admissibility of a cassation appeal to the discretion of the law
enforcer may, certainly, point to the risk of judicial arbitrariness. However,
on the other hand, in addition to the discretionary powers of a supreme
judicial authority, the latter may, on the contrary, undermine the very essence
of the right to a court by adhering strictly to the procedural rules (“Belesh et
al. v. The Czech Republic”?). We consider it necessary to study this issue
in more detail.

The principle of access to court is viewed as negative (which consist in
creating no obstacles for people who desire to pursue a judicial remedy if
their rights and legitimate interests are violated or contested) and positive
(which consist in creating special favourable conditions of such an access,
minimum requirements whose meeting must be guaranteed by the state when
a person appeals to the court) obligations of the state in the sphere of
administering justice?®, or only as positive?’ requirements. According to the

% Cupopenko M.B. TIpaBoBas onpeeIeHHOCTh POCCHHACKOrO yTOIOBHO-NPOLECCYATbHOIO
mpasa: JuC. ... JOKT. opu. Hayk: cren. 12.00.09. Kpacunogmap, 2017. C. 409.

% ECHR in the case «Karakutsya v. Ukraine» on February 16, 2017 (Application
Ne 18986/06). URL: http://hudoc.echr.coe.int/eng?i=001-171475 (nara 3Bepuens: 26.09.2019).

# ECHR in the case «C.G. and Others v. Bulgaria» on April 24, 2008 (Application
Ne 1365/07). URL: http://hudoc.echr.coe.int/eng?i=001-86093 (nara 3BepuenHs: 26.09.2019).
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(Application Ne 47273/99). URL: http://hudoc.echr.coe.int/eng?i=001-60750 (mata 3BepHEeHH::
26.09.2019).

% @yneiit T.I. 3actocyBanHs KOHBCHII MPO 3aXMCT TpaB JIOAMHM i OCHOBOIOJOXKHHX
cB0O0O/] Ta MPAKTUKU EBPOIEHCHKOrO CyAy 3 mpas MoanHu: HaBuanbHO-METOANYHUH MOCIOHNK
UL TPeHEePiB HaBUAIBHOTO Kypey A cyanis. Kuis: Baire, 2017. C. 37.

' Trauyk O.C. Peanizatis Cy[0BOi BIaIH y IMBITLHOMY CYIOUHMHCTBI YKpAiHH: CTPYKTYPHO-
(YHKITIOHAIBHUI aCHEKT: JUC. ... JOKT. 'opus. Hayk: 12.00.03. Xapxkis, 2016. C. 118.
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results of the research conducted by The World Justice Project “Rule of Law
Index 2019” international organization, one of the indicators which
determines the accessibility of justice, is, particularly, such a criterion of the
latter as the possibility of having an access to judicial system without facing
groundless procedural obstacles (p. 13)%.

N.V. Tkachova defines procedural law®, as the main instrument for
implementing the principle of accessibility of justice, which means that
imposing too formalized requirements on the right to appeal a court decision
can significantly narrow almost each person’s access to a higher court.
The ECHR in the case of “Zubac v. Croatia» stated that excessive formalism
could contradict the requirement to ensure a practical and effective right of
access to a court according to the first paragraph, Article 6 of the
Convention, which usually happens in case of a particularly narrow
interpretation of a procedural norm which hinders the examination of an
applicant’s claim and, in fact, with the attendant risk of the violation of his or
her right to an effective judicial remedy®, and, based on the strictness of
procedural rule, courts can undermine the very essence of the law
(«Karakutsia v. Ukraine» case)®’. Thus, as the Supreme Court itself points
out, one must be guided by one of the axioms of civil litigation: «Placuit in
omnibus rebus praecipuum esse iustiae aequitatisque quam stricti iuris
rationem», which means: «In all legal cases, justice and fairness take
precedence over the strict understanding of law”*.

In view of the above, we consider that the imposition of legal restrictions
on access to the court of cassation is justified, taking into account the caution
against the inadmissibility of its transformation into the next court of third
instance, since, otherwise, it may lead to the creation of subsequent
instances, and consequently, the protection of rights, freedoms and interests
may never occur due to an “endless” litigation. However, in order to achieve
the primary goal of justice, it is necessary to increase public trust in lower
courts and to destroy the postulate according to which the higher the court,
the more effective judicial protection is.

ZThe World Justice Project «Rule of Law Index 2019» 2019. 201 c. URL:
https://worldjusticeproject.org/sites/default/files/documents/WJP_RuleofLawIndex_2019_Websi
te_reduced.pdf (mara 3Bepuenns: 26.09.2019).

% Txauesa H.B. TIpUHIMI JOCTYITHOCTH MPaBOCY/HMS B MPAKTHKE €BPOMEHCKOro cyaa mno
npaBam genoBeka. Becmuuk FOYpIl'Y Ne 38. Cepusa: IIpaso. 2010. Bem. 24. C.71.

% ECHR in the case «Zubac v. Croatia» on April 5, 2018 (Application Ne 40160/12).
URL: http://hudoc.echr.coe.int/eng?i=001-181821 (uara 3BepHenns: 26.09.2019).

® ECHR in the case «Karakutsya v. Ukraine» on February 16, 2017 (Application
Ne 18986/06). URL: http://hudoc.echr.coe.int/eng?i=001-171475 (mara 3Bepuenns: 26.09.2019).

® yxpana BepxoBHoro Cymy Bin 4 ksitas 2018 poxy Ne310/11534/13-. URL:
http://reyestr.court.gov.ua/Review/73335565 (nara 3sepuenns: 26.09.2019).
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2. The significance of the Supreme Court’s legal conclusions
for the development of case law in Ukraine

In assessing the level of public trust in domestic justice, in addition to the
accessibility of the latter, of great importance is the fact that it executes the
role of the highest judicial authority in the country and its legal conclusions
contribute to further improvement of the legal system and the development
of national legislation.

Since 2015, the judicial reform®, has begun in Ukraine, affecting most
legal institutions.

The analysis of the state of Ukrainian justice prior to the beginning of the
reform was determined by the low level of trust in the judiciary in general
and the judges in particular (paragraph 3 of Strategy of reforming judicial
organization, court proceedings, and Related Legal Institutions), in
connection with which the judicial corps was updated, in particular, the re-
training of judges in order to determine the level of professional
competence® and, what is more important for our study, the creation of a
new supreme judicial authority — the Supreme Court.

For example, on April 8, 2019, the Council of Europe published “The
Conclusions on the procedure for selecting and appointing judges (to the
Supreme Court of Ukraine) on compliance of the procedure with the
standards of the Council of Europe”®, which assessed approvingly the
legislative framework for the selection and appointment of judges, which, in
turn, is positively characterized by a high level of publicity (p. 31). However,
it would be impractical and cost-effective to impose such a procedure on all
instances, both temporally and financially. Thus, the Supreme Court should
be entitled to such powers that it can become the cornerstone for building a
new Ukrainian judicial system based on confidence in domestic justice.

A judicial instance is defined as a procedural judicial category, which
determines a set of jurisdictional powers of a particular judicial authority in
relation to a particular category of cases, as well as to which particular
branch of the judicial system such powers are conferred®. Thus, the
authority of the Supreme Court as a cassation instance is restricted to to
verifying the legality of the court decisions (Article 300 of the Code of

¥ TIpo crpaterito peopMyBaHHS CYNOYCTPOK, CYIOUMHCTBA Ta CYMiKHHX MPaBOBHX
inctuTyTiB Ha 2015-2020 pokn: Yxa3 IIpesunenta Ykpainu Bix 20 tpasas 2015 poxy Ne 276/2015.
Odhiyivinuii ichux Yxpainu. 2015. Ne 41. Cr. 1267.

34 IIpo BigHOBNEHHS IOBipH OO0 CyAOBOI Biagu B YkpaiHi: 3akoH YkpaiHu Bix 8 KBiTHS
2014 poxy Ne 1188-VII. Bioomocmi Bepxosnoi Paou Yxpainu. 2014. Ne 23. Ct. 870.

% On the procedure for selection and appointment of judges to the Supreme Court in Ukraine
with the focus on its compliance with the standards of the Council of Europe: Opinion. Support to
the implementation of the judicial reform in Ukraine. October 2017 — February 2018. 39 p.
URL.: https://rm.coe.int/coe-opinion-competition-sc/168093d89e (nara 3seprenns: 26.09.2019).

% Cynoa Biajia: MoHorpadis / 3a 3ar. pez. mpod. LE. Mapouxina. X.: [Tpaso, 2015. C. 463.

44



Commercial Procedure of Ukraine®, Article 400 of the Civil Procedural
Code of Ukraine ®, Article 341 of the Code of Administrative Procedure of
Ukraine®, Article 433 of the Criminal Procedural Code of Ukraine™).

The European Court of Human Rights (hereafter referred to as ECHR)
repeatedly drew attention to the special status of the Supreme Court as the
highest judicial authority of the state (for example, the case of “Yovanovic v.
Serbia”*!), recognizing different criteria of access to the latter, such as a
higher degree of formality to the procedure of access to a court (the case of
“Brualla Gomez de la Torre v. Spain”*?), higher court fees (the case of “Egic
versus Croati”*) etc. However, neither the ECHR nor any other democratic
country denied the existence of this judicial authority. Does the special status
of this judicial authority lie in the fact of limiting access to the latter?

So, in conditions of the European Integration globalization processes
have great significance for Ukraine, particularly, for law. For example,
A. H. Karas stresses that the main impact of globalization on law is
manifested in its universalization, which, additionally, consists in eliminating
the contradictions between national legal systems, where law becomes an
important instrument of such globalization*.

Judicial reform in Ukraine® has given a significant impetus to the
development of case law in the country. Thus, according to the amendments
to Part 6 of Article 13 of the Law of Ukraine “On Judicature and Status of
Judges™, the conclusions on the application of the rules of law set forth in
the rulings of the Supreme Court are taken into account by other courts when

¥ CocnonapesKuii ipouecyatbHuii koaexe Ykpainu i 6 mmcronana 1991 poky Ne 1798-XI1.
Bidomocmi Bepxosnoi Paou Yrpainu. 1992. Ne 6. Cr. 56.

® IlusineHuii mporecyanbHuil Kojeke Ykpainu Bin 18 Gepesns 2004 poky Ne 1618-1V.
Odhiyitinuu eicnux Yrpainu. 2004. Ne 16. Ct. 1088.

* Konexc amMiHiCTpaTHBHOrO CyI04YMHCTBA YKpainu Bia 6 mimus 2005 poky Ne 2747-1V.
Vpsaooeuii kyp ‘ep. Ne 153.

0 KpuminansHuil npouecyanbHuii koaeke Ykpainu Bin 13 ksitaa 2012 poky Ne 4651-VI.
Tonoc Yrpainu. 2012. Ne 90-91.

“" ECHR in the case «Jovanovi¢ v. Serbia» on October 2, 2012 (Application Ne 32299/08).
URL: http://hudoc.echr.coe.int/eng?i=001-113294 (nata 3Bepuenns: 26.09.2019).

“2 ECHR in the case « Brualla Gémez de la Torre v. Spain» on December 19, 1997 (Appli-
cation Ne 26737/95). URL: http://hudoc.echr.coe.int/eng?i=001-58127 (gata 3BepHEHHS:
26.09.2019).

“ ECHR in the case «Egi¢ v. Croatia » on June 4, 2014 (Application Ne 32806/09).
URL: http://hudoc.echr.coe.int/eng?i=001-144363 (nara 3BepreHHs: 26.09.2019).

4 Kapacp A.T. ['moGanizanis sk unHHHK Tpasc(opMauii npasa. Jepacasa i npaso. 2012,
Bum. 57. C. 91.

* MIpo cTpaterito pehopMyBaHHS CYIOYCTPOIO, CYJOUMHCTBA TA CyMiKHHX MPABOBHX
incturyTiB Ha 2015-2020 pokm: VYka3 Ilpesunmenra VYkpainm Bim 20 TpaBHs 2015 poky
Ne 276/2015. O¢piyitinuii sichux Yrpainu. 2015. Ne 41. Cr. 1267.

“® [Tpo BHEceHHs 3MiH 10 T0CTIONAPCHKOTO MPOLECYaNBHOT0 KojieKey Ykpainu, LuBinbHOro
IpoLeCyaIbHOro Koaekcy Ykpainu, Komekcy aaMiHICTpaTHBHOrO CyZOYMHCTBA YKpaiHH Ta
IHIINX 3aKOHOJABYMX aKTiB: 3akoH Ykpainu Bix 3 xoBTHs 2017 poxy Ne 2147-VIII. Bioomocmi
Bepxognoi Paou Yxpainu. 2017. Ne 48. Ct. 436.
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applying such rules of law. However, the idea «court must take into account»
means «familiarization and reflection”*’.

According to scientific theory, a judicial precedent of law is a decision of a
court which has a general normative character, that is, when considering cases,
the court is guided by the decision that once was adopted by this very court (or
another one) in a similar case. In accordance with foreign practices, where
precedents are recognized as a source of law, the latter ones are of a general
rather than a compulsory nature — courts may draw on the previous court
decision in a similar case, but they may produce their own decision, which, in
case of its further application by this or that court, may acquire the features of a
judicial precedent®. The precedent can also repeal the law, not directly, but
in the process of its application (by means of interpretation of the law)*.

Nevertheless, there is a need to distinguish between a judicial precedent
and precedent-interpretation. The latter, in particular, consists in interpreting
a rule of law exercised by the highest judicial instance®, resulting in
a legislative provision which exists in an altered state®!, and differs from a
judicial precedent in the fact that it is always based on law®?. The precedent-
interpretation thus acts not as a law-making process, but as an enforcement,
but of a normative (binding) nature®,

Indeed, jurisprudence is increasingly recognized as a source of law.
However, such recognition does not imply that law-making powers are
entrusted to supreme judicial bodies. In this way, the jurisprudence informs
the legislative body of the country about the existing problems, about the
failure of law to regulate a number of relations that require such regulation.
The courts themselves do not deal with such regulation. The jurisprudence
serves solely as a factor in lawmaking, on the basis of which new norms
of law are formed®*.

4" Pimenns KipoBorpaichkoro OKpYKHOIO aIMiHICTPATHBHOTO Cymy Bin 26 JHOTOTO
2018 poxy NeI1/811/231/18. URL: http://www.reyestr.court.gov.ua/Review/72406625 (mata
3BepHeHHs: 26.09.2019).

8 Opcensn JK.M. TonkoBanue Kak (GyHKIMs BICIIMX cyoB Poccuiickoii denepatmn. Toxo-
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This position has repeatedly been endorsed by the ECHR. Indeed, courts
must be the first ones to interpret the domestic law, including procedural norms
(«Saez Maezo v. Spain»*). Since the pursuit of law is a task for lawmakers,
law enforcement bodies and officials, especially judges who apply legal norms
to specific situations before others identify flaws in the law, and sometimes,
because of gaps in the latter, they are engaged in creating law®. We, in turn,
support the idea that each case is different from one another in one way or
another. But at the same time, the unequal application of the same legal norms
by courts of different instances, as well as the maintenance of controversial
judgments, can cause a state of legal uncertainty that can diminish public
confidence in the judicial system, whereas such certainty is undoubtedly one of
the most important components of a law-based state (the case of “Nejdet Sahin
and Perihan Sahin v. Turkey”®").

In the case of “Atanasovski v. the former Republic of Macedonia”®,
the ECHR noted that the development of case law does not contravene the
proper administration of justice, since the failure to maintain a dynamic and
evolutionary approach can lead to obstacles to reforming or improving the
judiciary. Even the existence of conflicting judgments, although within the
same court, cannot be considered a violation of the right to a fair trial
(“Santos Pinto v. Portugal”™), even if the decisions were made in similar
proceedings, since the independence of these courts must be respected
(“Gregorio de Andrade v. Portugal” case®).

An inherent feature of any judicial system is developing jurisprudence
(the case of “the Parish of the Greek Catholic Church of Lupen and Others
v. Romania”®), and each state is responsible for organizing its judicial
system in such a way as to avoid adopting contradictory decisions (the case
of “Brezovica v. Croatia”®). And if divergent practice is developed in one of

% ECHR in the case «Saez Maeso v. Spain» on November 9, 2005 (Application
Ne 77837/01). URL: http://hudoc.echr.coe.int/eng?i=001-67338 (nara 3BeprenHs: 26.09.2019).

% I'ypanenxo H.A. CynoBuii mpeueaeHT B CHCTeMi Jkeper rpasa: (inocochko-npaBoBHit
aCITEeKT: JIHC. ... KaH1. 1op. Hayk: 12.00.12. JIeBiB, 2009. C. 173.

% ECHR in the case «Nejdet Sahin and Perihan Sahin v. Turkey» on October 20, 2011
(Application Ne 13279/05). URL: http://hudoc.echr.coe.int/eng?i=001-107156 (nata 3BepHeHH::
26.09.2019).

% ECHR in the case «Atanasovski v. the former Yugoslav Republic of Macedonia» on
January 14, 2010 (Application Ne 36815/03). URL: http://hudoc.echr.coe.int/eng?i=001-96673
(naTa 3BepHeHHs: 26.09.2019).

% ECHR in the case «Santos Pinto v. Portugal» on May 20, 2008 (Application
Ne 39005/04). URL: http://hudoc.echr.coe.int/eng?i=001-86401 (nara 3BeprerHs: 26.09.2019).

% ECHR in the case «Gregério de Andrade v. Portugal» on November 14, 2007
(Application Ne 41537/02). URL: http://hudoc.echr.coe.int/eng?i=001-77967 (mata 3BepHEHHS:
26.09.2019).

8 ECHR in the case «Lupeni Greek Catholic Parish and Others v. Romania» on November 29,
2016 (Application Ne76943/11). URL: http://hudoc.echr.coe.int/eng?i=001-169054 (mata
3BepHeHHs: 26.09.2019).

52 ECHR in the case «Brezovec v. Croatia» on March 29, 2011 (Application Ne 13488/07).
URL: http://hudoc.echr.coe.int/eng?i=001-104155 (nata 3Bepuenns: 26.09.2019).
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the highest courts in the country, it itself becomes a source of legal
uncertainty, undermining the principle of legal certainty and reducing public
confidence in the judicial system (the case of “Celebi and Others
v. Turkey”®). Thus, the judicial system must create effective mechanisms
that should be fully and promptly implemented through the highest judicial
authorities which are responsible for ensuring the uniformity of case law, so
as to remedy, at any stage, any discrepancies in the decisions of different
courts, and thus to maintain public confidence in the judiciary (“Albu and
Others v. Romania”®).

That is why the Supreme Court is intended to resolve the contradictions in
applying the same legal norm by the courts (“Beian v. Romania”®), because
this Court is the source of the differences in case law and is responsible for the
stability of jurisprudence (“Ferreira Santos Pardal v. Portugal” case®).

By their legal nature, judicial legal positions are formed with the help of the
interpretation of regulations, the application of the analogy of law and rights,
the direct appeal of the courts to the principles of law. In this capacity, they are
the result of individual judicial regulation and serve as a means of transition to
the certainty of legal provisions. Having such an idea of the correct
understanding and application of rule of law on the basis of a judicial legal
position transforms it into a holistic solution to the contentious legal issue®’.

CONCLUSIONS

Hence, we are of the opinion that access to the court of cassation, because
of the specifics of the latter which lies in reviewing judicial decisions that
have entered into force, requires special legislative regulation, as it can either
correct a judicial error or violate the legal certainty that came when the
contested decision entered into legal force.

Establishing legal restrictions on access to a court of cassation is justified,
taking into consideration the warning of inadmissibility of turning it into a
regular court of third instance, since, otherwise, it may lead to the formation
of subsequent instances, resulting in a situation when rights, freedoms and
interests cannot be protected due to an «endless» litigation. Nevertheless, in
order to achieve the primary purpose of justice, it is necessary to increase

% ECHR in the case «Celebi and Others v. Turkey» on February 9, 2016 (Application
Ne 582/05). URL: http://hudoc.echr.coe.int/eng?i=001-160415 (nara 3Beprenss: 26.09.2019).

8 ECHR in the case «Albu and Others v. Romania» on May 10, 2012 (Application
Ne 34796/09). URL: http://hudoc.echr.coe.int/eng?i=001-110805 (mata 3Beprenns: 26.09.2019).

% ECHR in the case «Beian v. Romania» on December 6, 2007 (Application Ne 30658/05).
URL: http://hudoc.echr.coe.int/eng?i=001-83822 (nara 3Beprents: 26.09.2019).

% ECHR in the case «Ferreira Santos Pardal v. Portugal» on July 30, 2015 (Application
Ne 30123/10). URL: http://hudoc.echr.coe.int/eng?i=001-156500 (mara 3BepuenHs: 26.09.2019).

S Illynera W.B. TloHsTHe W BBl TPaBOBBIX MO3MIHI BepxoBHOro cyma Poccumiickoit
®Denepauun: aroped. muc. ... kaua. opun. Hayk: 12.00.01. M., 2016. C. 14.
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public confidence in lower courts and to erode the postulate, according to
which the higher the court, the more effective judicial protection is.

Despite this, neither the ECHR in its practice nor any democratic country
has denied the existence of this judicial body.

The precedent-interpretation is defined as the activity of the highest
judicial bodies, which, when deciding a particular case, if the need for
interpreting a legal norm emerges, are guided by the general principles of
law envisaged by the Constitution and international normative legal acts that
have supreme legal force. Such general principles of law, which are selected
by a court within a certain legal norm, cannot be outdated a priori.

In this regard, the author expresses his support for the point of view that
lower courts are not entitled to depart from the legal position of the Supreme
Court in cases under similar circumstances.

SUMMARY

The paper reveals the legal nature of the cassation against court decisions
as well as the status of the Supreme Court as the highest judicial authority.
Currently, in many countries (including Ukraine), the functions of the latter
are limited to issues of law, and the legislation provides criteria which
restrict access to court of cassation.

The expediency of such restrictions is justified in the light of the warning
of inadmissibility of its transformation into the next court of third instance,
as otherwise it may lead to the creation of further judicial bodies, and this
may result in the failure to protect rights, freedoms and interests due to an
«infinite» legal battle.

The article addresses the challenging issues of determining the place and
role of the Supreme Court, namely, its importance for the development of the
legal system of the continental law. The author’s position on the expediency
of giving legal powers to the Supreme Court’s conclusions on legal issues,
which is the basis of developing the precedent of interpretation in Ukraine, is
justified.
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