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CHARACTERISTICS OF THE ATTRIBUTES
OF THE ADMINISTRATIVE PROCEDURAL LAW PRINCIPLES

Sharaia A. A., Pokataiev P. S.

INTRODUCTION

The principles of administrative procedural law are the central categories
of the administrative procedural law and belong to the fundamental concepts
of this sub-branch of administrative law that is why importance is being
increasingly attached to the need to define the concept of “principles of
administrative procedural law” and formulate their characteristic attributes.
Quite often, the principles and their significance for the formation of any
branch, sub-branch and institute of law are underestimated and considered
only transitive and transient doctrinal provisions. The lack of in-depth
comprehensive attention among scholars of administrative law to the study
of the principles of administrative procedural law creates an impression that
these principles do not have a significant impact on the regulation of social
relations, are secondary and supportive premises. However, it should be
noted that administrative law as a whole is very rapidly developing, its
subject, content, and system are being revised systematically, and the
scholars of administrative law have been paying increasingly greater
attention to the nature and role of administrative procedural law as a sub-
branch of administrative law, so the analysis of modern doctrinal approaches
to defining the concept of principles as the fundamental category of the latter
plays an important role. Present-day changes that are taking place in the
political, social and legal life of Ukraine also require a renewed perspective
on the principles of the administrative procedural law as a sub-branch of
administrative law.

1. Principles of administrative procedural law as a derivative
category of principles of administrative law

Given that administrative procedural law is a structural part of
administrative law (being, in particular, its sub-branch), it should be
considered that the “principles of administrative procedural law” are part of a
broader and more complex concept, namely, the “principles of administrative
law”, the definition and basic doctrinal approaches to which should be
considered in more detail. Determining the essence of the latter, the authors
of the textbook “Administrative Law of Ukraine”, edited by Yu.P. Bytiak,
V.M. Harashchuk and V.V. Zui, noted that the principle is “the basis of law,
it is an active center capable of playing a leading and guiding role in the
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formation and development of administrative law. They express its nature,
ensure the unity of its scope, define its focus and the most essential features
of regulation” *. It is safe to say that principles are a foundation on the basis
of which scholarly research and normative processes are being carried out.
V.K. Kolpakov rightly states that the principles of administrative law are
“positive regularities, known in scholarship and practice, enshrined in legal
norms, or a generalization of the rules in effect in the state™. That is, the
scholar emphasizes that the principles of administrative law are objective
substantive connection, which is based on experience, facts, tested by both
scholarship and practice, and is directly reflected in the rules of law,
“governmental rules”. Indeed, it should be borne in mind that the principles
are primary with respect to the rules of law, because, even if they are not
explicitly named or defined, they are still always taken into account when
making and modifying the rules of law.

Noteworthy is the definition of the principles of administrative law
given in the monograph of the same name, edited by T.O. Kolomoiets and
P.O. Baranchyk, which defines them as “imperative, unconditional, universal,
enshrined in the rules of administrative law provisions that outline in general
terms the rules of behavior of its subjects and to which administrative and legal
norms must comply””®. This definition is quite broad in its scope and includes
an extended range of characteristics of administrative law principles that
should also be addressed. Thus, the imperative of certain provisions is that they
require unconditional subordination, response, fulfillment, and have a definite
imperative modality — that is, if a separate provision is formulated as a
principle, relevant scholarly research and rulemaking processes must be based
on it. The unconditional character of the principles of administrative law
presupposes that they should not be restricted, are complete in their scope and
independent of any conditions. The universality of the principles of
administrative law means that they have different purposes, can be “adapted”
to different spheres or system elements, and are comprehensive. The fact that
the principles are enshrined in the rules of administrative law reflects the close
relationship between these interdependent elements, which is manifested in the
situation where the principles of administrative law necessarily determine the
rules of conduct of its subjects. Thus, it can be concluded that scholars of
administrative law, offering their own approaches to defining the concept of
“principles of administrative law” tend to agree on the following: 1) the
principles of administrative law are the essential premises, ideas, provisions on
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which the branch is based; 2) they are the footing for the formation and
functioning of the system and scope of the branch; 3) they are the foundation
of the legal rules; 4) they are the basis of the activity of the subjects of
administrative law; 5) they are a guarantee of ensuring the rights and freedoms
of the individual and the citizen, the proper functioning of civil society and the
state. It is hardly possible to argue with the validity of these theses, so it should
be noted that they reflect the true scope and meaning of the principles
of administrative law, and therefore should be the foundation for formulating
a single, generally accepted doctrinal definition of the principles of administra-
tive law, and subsequently the principles of administrative procedural law
as sub-branch principles, and its subsequent normative consolidation.
A.S. Kravtsov, reviewing the system of principles of administrative law,
distinguishes the general (branch-wide), special (specific), sub-branch and
private (institutional) principles of administrative law*, in connection with
which it can be said that the principles of administrative procedural law occupy
their own “niche” among sub-branch principles of administrative law. At the
same time, it is worth supporting R.C. Melnyk, who rightly emphasizes that
“the principles of administrative law and the principles of administrative
procedure are not synonymous, and therefore it is necessary to see the
difference between them, because the principles of administrative procedure
are a specific list of administrative law principles in only one sphere
of public administration, the administrative procedural one. The principles of
administrative law, so to speak, cover all directions and spheres of functioning
of public administration, in particular, those that find expression in its depth
(internal organizational relations)”, and one should refrain from equating the
“principles of administrative law” with the “principles of administrative
procedural law.” This thesis should be considered as “basic” in the further
analysis of the principles of administrative procedural law and their definition.

2. The essence of the principles of administrative procedural law

Thus, considering the principles of administrative procedural law as
derived from the principles of administrative law (as one of the elements
used in a specific area of relations — the administrative procedural one),
scholarly approaches to their definition and characteristics of scope should be
examined. So, in particular, O.l. Mykolenko, thoroughly analyzing the
subject of the discipline of administrative procedural law, notes that at
present “the subject does not completely reflect the object of the discipline,
since many aspects and properties of the object are not considered essential

* Kpaemo A.C. Ipioputer mpaB i CBOGOA JIOZMHM Ta TIPOMAJSHMHA SK MPUHIHII
aZMiHICTpaTHBHOTO IpaBa YKpaiHu: aBroped. muc. ... kaHAa. lopun. Hayk : 12.00.07. Kuis,
2011.C. 17.
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and relevant for this period of time, while others are simply unknown®.
In this connection, the scholar proposes to include in the subject of the
discipline of administrative procedural law (which is the name he proposes to
use) a number of elements (history of origin and development; categorical
framework; methodology; subject and method; administrative procedural
rules; administrative procedural relations, etc.) among which a separate
position is occupied by the goals and principles of administrative procedural
regulation®. Thus, attention should be paid to the fact that the principles in
his definition occupy their own “niche” in the structure of administrative
procedural law, along with other independent structural elements, and one
cannot but agree with that. O.S. Lagoda states that “the essence of
administrative procedural regulation of relations lies in the proper use of the
principles that underpin the law enforcement practices of the administrative
bodies™’, and in this context pays particular attention to “the relevance of the
correct formulation of principles, because their clarity and consistency of the
definition are reflected in the effectiveness of practical activities of
administrative bodies"®. It is worth supporting the scholar’s position that the
principles of administrative procedural law are the basis for the proper law
enforcement practices of the public administration bodies. The authors of the
textbook “Administrative Law of Ukraine. The complete course” quite
reasonably reckon that “as of today, when there is a legislative and
regulatory framework for the implementation of administrative procedures,
there are several drafts of omnibus acts dedicated solely to the normalization
of these issues, there is every reason to speak about the possibility and
expediency of formulating a system of principles of administrative
procedures™. Therefore, it can be said that today objectively ‘the time is
ripe’ for the question of studying the principles of administrative and
procedural law to aid the further development of this sub-branch of
administrative law, normalization of relations between public administration
bodies and individuals, and improvement of administrative procedural
legislation. 1.V. Kryvoruchko rightly states that “the effectiveness of the
administrative procedure depends directly, among other things, on the
completeness and quality of the legal confirmation of the principles that
determine it. The identification and comprehension of the content of these
principles require reference to a certain range of legal acts that regulate the
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sphere of public administration activities’. In addition, 1.V. Kryvoruchko, as
a specialist in the field of public administration, states that the question of the
principles of administrative procedure is “a phenomenon that is on the border
of such two disciplines as public administration and law, primarily its
administrative branch, which is conditioned by the notion of administrative
procedure as a formalized order, regulated by the rules of administrative law
and one of the procedural types of activity of public administration bodies in
the exercise of the rights, freedoms, duties and interests of individuals and
legal entities™™. In view of this position, it should be noted that the principles
of administrative procedural law do have a “dual” legal nature, because, first,
they determine the general direction of the exercise of legal powers by public
administration bodies (in particular, we refer to the procedural aspect), and,
second, they define the fundamental provisions of the relationship between
public administration and private individuals. According to Yu.M. Frolov,
“the initial provisions of administrative procedural activity are being
confirmed in the principles of applying administrative procedures. Imple-
mentation of modern principles of administrative procedure into the law
enforcement activities of public administration bodies is essential for the
effective regulation of administrative procedural relations of the authorities
with other entities of legal relations, since the principles are the necessary
basis which allows protecting the rights and legitimate interests of any
person in the relations with the state and helps limit manifestations of
bureaucracy, abuse of power and corruption on the part of the public
employees, improving the efficiency of these public authorities™
S.V. Chyryk points out that “the definition and analysis of ways of formation
and development of the principles of administrative procedure, their essence,
system, legal regulation and directions of improvement of procedural
legislation are becoming more and more relevant in connection with
guaranteeing the constitutional rights of individuals and legal entities in this
field, ensuring procedural safety of the state. These and other issues call for
scholarly substantiation of the holistic concept of administrative procedure
principles, examination of the nature, functions, main legal categories and
classifications, review of the history of development and stages of formation
of administrative procedure principles in Ukraine, summarizing the historical
experience of their development in foreign countries, their possible use in
our state, determining trends in the evolution of the procedural sphere, the

0 Kpupopyuko IB. Knacudikauis NpMHIMIIB ajMiHiCTpaTHBHOI TNpoLEIypH Ta ii
3aCTOCYBAaHHS HAYKOIO JIEP)KABHOTO YNpPaBliHHA. Hayk. sich. Akao. myHiyun. ynp.: 36. HayK. np.
Cepia « Ynpasninusay. 2016. Bum. 1. C. 71..
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adaptation of existing administrative procedural legislation to international
law standards™®. A.M. Shkolyk completely legitimately notes that “the
principles of administrative procedure should be used as guidelines in the
practical activity by public administration bodies, and more specifically by
particular civil servants and officials of local self-government (the last two
terms accord with the current legislation of Ukraine). In particular, the
importance of the principles increases in cases where normative legal acts do
not regulate this activity of public administration in a sufficiently detailed
manner and, accordingly, give these entities a sphere of administrative
discretion limited by legal instructions. In such a situation, the very
principles can and should become the benchmarks for the good (proper)
fulfillment by the public administration bodies and specific public officials
of their tasks and functions™*. So, the scholar appropriately underlined the
“super-level” position of the principles of administrative procedural law in
comparison with the rules of law. At the same time, T.O. Kolomoiets rightly
emphasizes that ‘“the principles of administrative procedure are not
something amorphous, they are filled with real legal mechanisms and are in
actual fact applied by participants of administrative procedural relations™®,
with which one cannot but agree.

It should be mentioned that there is a trend not to use the concept of
“principles of administrative procedural law” in the scholarly legal
environment, but one can find such concepts as “principles of administrative
procedure,” “principles of administrative procedural regulation,” “principles
of administrative procedural activity,” the development of which should be
viewed as a prerequisite for the formation of a system of principles of
administrative procedural law as a system of sub-branch principles of
administrative law. Taking into consideration the definitions offered in the
discipline-specific scholarly and educational sources, one can find positions
according to which the principles of administrative procedures should be
understood as “the key basic ideas which underlie procedural activities, are
characterized by the universality and determine the direction of the actions of
public administration entities”®; or “the main ideas (fundamentals),
enshrined in the rules of law, that define the rules of engaging in an action,

¥ Yypux C. B. TpuHIMIH aAMiHICTPaTHBHOI TIPOLENypH. Adminicmpamuena npoyedypa:
ocobnusocmi hopmyeanns ykpaincokoi konyenyii : Marepina Kpyrimoro cromy, m. Xapkis,
15 Bepecns 2017 p. — Xapkis : HanionanbHa akazemis npaBoBux HayK Ykpainu, HauionanbHuit
IOpUIHYHHUN yHiBepcuTeT iMeHi SIpocnasa Mynporo, 2017. C. 101.
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decision-making, the conclusion of administrative contracts aimed at the
exercise by individuals of their rights and obligations in the field of public
administration and the satisfaction of public interest™*’. N.L. Huberska
believes that the principles of administrative procedures are “basic ideas,
initial principles, intended to be applied in the implementation of a particular
administrative procedure by an authorized state body, and aimed at
protecting and realizing the rights, legitimate interests and responsibilities of
individual and collective entities in the administrative relations™.
A.A. Pukhtetska notes that the principles of administrative procedure should
be understood as “the basic requirements that should guide the parties in
administrative proceedings, including the administrative body, when
considering and resolving individual administrative cases™, adding that “the
principles of administrative procedure are key to a proper legal regulation of
the procedure for resolving individual administrative cases and for the
correct application of the relevant legal rules®. A generalized analysis of all
the above-mentioned provisions allows us to define the principles of
administrative procedural law as universal, fundamental and conditioned by
the social laws, moral principles and legal customs; the basic ideas and
guiding provisions, enshrined in administrative procedural rules, which are
the basis for the relations of public administration entities with private
individuals and other entities while resolving individual administrative cases
in the field of public administration.

3. Attributes of the principles of administrative procedural law

In order to explore the true potential and the real resource of the principles
of administrative procedural law, it is necessary to draw up a general
description of the characteristics that are inherent to them and allow them to be
unified into a separate block of principles. Given the insufficient amount of
research on the issues of administrative procedural law (in scholarly,
publicistic, monographic works), one can say that unfortunately, the problem
of identifying the attributes of administrative procedural law has not yet been
conclusively resolved; the question of their essence still remains controversial
and needs additional substantiation and concretization in the conditions of
modern governmental and political transformations. So, we will try to offer an
original list of attributes of the principles of administrative procedural law.

Y AnmimictpaTuBHa mpomenypa : koucmekT Jekuiit / I B. Boiiko, O. T. 3uma,
O. M. Conogiiosa ; 3a 3ar. pex. I. B. Boiiko. Xapkis : IIpaso, 2017. C. 20.

8 T'ybepchka H.JI. OcHOBHI mpuHIMNM Opradisamii Ta peamisamii aaMiHICTPATHBHEX
npornenyp. [Ty6niune IIpaso. 2015. Ne 1(17). C. 54.

9 Tlyxrteupka A.A.TIpUHIMNM aJMiHICTPATMBHOTO NpaBa: aaMiHiCTPATHBHO-IIPABOBI
Ta €BPOIHTErpaliiiHi aCEeKTH OHOBJICHHS 3MICTY Ta NpPAaKTHKH 3aCTOCYBaHHS : MOHOrpadis.
KuiB ; Xapkis : IIIT ITanos, 2016. C. 203.
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It is quite logical to begin the analysis of the attributes of the principles of
administrative procedural law with such an attribute as the presence of a
specific sphere of regulatory influence, namely, administrative procedural
activity. So, for example, 1.V. Boiko, analyzing the formation of the institute
of administrative procedure in modern legal science, notes that “the idea of
human-centrism, which originated with the independence of the Ukrainian
state and was enshrined in the Constitution of Ukraine, fully accepted by
administrative scholars, played the role of a catalyst for the development of
administrative law doctrine towards ensuring the rights of individuals who
exercise them in relations with the public administration. It pushed
administrative law away from the outdated paradigms in which a person was
given the place of the object of managerial influence exercised by the state,
and apparently formed an idea of administrative law as a branch of law, the
main purpose of which is the realization and protection of human and citizen
rights in the sphere of public administration”. These very circumstances
were the impetus also for the formation of such a sub-branch of
administrative law as administrative procedural law, within the framework of
which the concept of ‘“administrative procedural activity” should be
examined. In public administration, the procedure is central, because “the
primary purpose of public administration entities is to resolve specific
administrative cases by adopting administrative acts. The vast majority of
such cases are positive in nature, aimed at the exercise of the rights of
individuals and not related to the jurisdictional activities of public
administration”?. T.0. Kolomoiets points out that administrative procedural
activity is “the activity of administrative bodies not related to the
administration of justice in administrative cases” and that “although it is
related to certain actions that involve consistency and duration over time, but
it is not related to justice,” and therefore “should not be regarded as an
analogue of administrative litigation,” furthermore “this activity is not
processual, though it is specific”*® Taking into account these theses, it should
be noted that administrative procedural activity is public in nature, as it is
manifested in the sphere of functioning of public administration bodies and is
accompanied by the exercise of governmental authority powers; it is
characterized by a sequence of administrative actions and decisions; it differs

2 Boiiko 1.B. CTaHOBIJIEHHS {HCTUTYTY aJMIHICTPATHBHOI TPOLELYPH B CydacHiii mpaBogiit
Hayi. [ly6niune aomMinicCmpy8anHs 8 yMO6ax 3MIiH ma nepemeopeHs : npobiemu opeanizayii ma
npasogozo 3abesnevenns: 30. Hayk. mp. 3a Marepiamamu III MixHap. Hayk-IpakT. KOH(
(M. Xapkis, 11-12 ksit 2019 p.). Xapkis : IIpaso, 2019. C. 358.

2 AnmimicTpatmBHa mpouenypa @ komcmekt nekuiit / I B. Boitko, O. T. 3uma,
O. M. Conosiiosa ; 3a 3ar. pex. I. B. Boiiko. Xapxis : IIpaso, 2017. C. 5.

% Konomoenp T. O. TepMiHOIOris aaMiHICTPATHBHOTO MpPOIECY: NPOOIEMH BH3HAYEHOCT
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in its personalized nature as it relates to the interests of individuals; it is non-
conflicting in nature, since it is aimed at resolving positive cases that arise
in the process of exercising governmental authority functions.

In addition, such a feature of the principles of administrative procedural
law as universality and general validity is worth being singled out. The
universality of the principles of law means that they “pervade all legal matter
and they must be taken into account in any legal situation. The universality
of the principles of law presupposes that they guide the whole mechanism of
legal regulation of social relations™?*.

Similarly, the principles of administrative procedural law proposed
within the framework of the administrative legal science and enshrined in
administrative legislation have a universal orientation, they must be such that
they can be applied to any kind of administrative procedure. Alongside this,
such an attribute reflects “the possibility of transferring the principles to any
administrative procedural relationship, regardless of their subject, object or
content, that is, the effect of the principles of administrative procedural law is
non-personified and inexhaustible. The impersonality, that is, the absence of
reference to a particular addressee, allows the principles to be applied not to
one person but to many not listed by name. The inexhaustibility of the
principle means the possibility of its repeated implementation. In other
words, the principle establishes a rule (standard) for an indefinite (potentially
infinite) number of cases of a certain kind and an unknown number of
persons of a certain category.”® Furthermore, one should support
A.A. Pukhtetska in that “the basic principles of the administrative procedure
have a constitutional basis. In particular, the provisions of the Constitution of
Ukraine imply the principles: the supremacy of law, the reign of law,
equality before the law and the guarantee of the protection of the law”%,
which once again confirms the universality and general validity of the
principles of administrative procedural law.

Taking into account the fact that the principles of law are “a product of
the consciousness and will of people that contain certain orders, regulations,
rules of conduct, that are implemented into life by the society and the state
and that regulate as much as the law itself regulates”27, it is reasonable to
propose to name the regulatory character as the next feature in the list of

2 Sppu JI.C. TIpaBo PasBHTOrO COLMAITMCTHYECKOTO 00mIecTBa. CyIIHOCTb M TPHHIIHIIBL.
Mocksa : FOpua. mur., 1978. C. 11.
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2 MixuaponHo-nipaBoBi acmektn Koucrurymii Vipaimm / [HO. C. Illemmyuenxo,
@. I'. bypuax, B. B. LisetkoB Ta in.] ; mig pexn. B. M. Cemenosa, O. 1. IIparaiok. In-T nepxasu
impasa iM. B. M. Kopenpkoro HAH Vkpainu. Kuis : In IOpe, 1997. C. 12-14.

206



attributes. Due to the high level of generalization of legal ideas, the
principles determine the general foundations of both the whole sub-branch of
administrative procedural law and its individual components (varieties of
administrative procedures). Their purpose is to regulate the conduct of the
subjects of administrative procedural law by setting certain frameworks for
them, and, therefore, the principles are not only a means of reflecting ideas
and views that are dominant in the state, they also include requirements for
the parties in these legal relationships, being an important tool of regulating
these relations. Of course, administrative procedural regulation is carried out
on the basis of administrative procedural rules, but all rules of administrative
legislation must be consistent with and based on the principles of
administrative procedural law. O.V. Starchuk believes that “the regulatory
character is an auxiliary attribute of the principles, because social relations
are regulated by the rules of law. And so all the rules of law have a
regulatory character, and the principles determine the norm itself, because
they underlie it. However, the regulation of social relations by means
of principles is carried out in individual cases, in particular, in the absence of
such a norm (analogy of statute), the general principles of law (analogy
of law) are applied”®. At the same time, the regulatory features of the
principles cannot be equated with the regulatory characteristics of the rules
of law, since the principles are more abstract. In this case, the regulation of
administrative procedural relations is carried out from “higher” positions,
because, using only principles, it is impossible to regulate specific legal
relations in all cases.

Attributes of the principles of administrative procedural law include
social conditionality. This attribute implies that, as a rule, the ideas that are
in congruence with the socio-economic conditions of the social development,
as well as political, ideological and other processes taking place in the state,
are transformed into principles. This feature reflects the content of the law
with its social foundations — those patterns of social life on which a specific
legal framework is built. After all, the principles in their original form (up to
the moment of well-formedness) are worldview ideas, a consequence of
views, beliefs, conceptions, ideals, life or scholarly doctrinal directions
(which can be reflected, for example, in the “duty of good faith,” the
“principle of honesty,” the “principle of politeness,” etc.) dominant in the
society. The subjects of formation of such ideas are individuals, their
association, the society as a whole. For example, such a criterion as good
faith “requires the subject of authority to act in good faith, that is, with a
sincere intention to exercise its authority and commitment to the purpose and
task of the law, without the selfish desire to achieve personal gain, privilege

% Crapuyk O.B. Illofo moHATTs npuHUMMiB npaa. Yaconuc Kuiscvbkozo ymigepcumemy
npasa. 2012. Ne 2. C. 41.
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or advantage through committing actions or making decisions. Good faith
decision-making, action or inaction do not preclude the possibility of
deviation from the law, but exclude the intent for such a violation. Good faith
can be understood as an aspect of the requirement that a person should not
abuse his or her rights and perform the duties required by law. At the same
time, this requirement is aimed not only at the protection of the public
interest, but also at the protection of the rights and legitimate interests of
other persons, given the possibility that the parties in the proceedings might
have different status (and interests).”?® Theoretical generalizations, legal
theories, through objectification in the rules of law or doctrinal studies,
become the principles of administrative procedural law. The content of the
principles is determined by objective social laws.

Another attribute of the principles of administrative procedural law is
their normative regulatedness. O.H. Kotenov points out that “the principles
of law are of the same nature as the law of which they are a part. Law, in
turn, materializes in relevant sources of law. Therefore, it is logical to
conclude that the principle of law must be enshrined in some way in
normative acts or other sources of law. However, it should be emphasized
that it is appropriate or even compulsory to enshrine the principles of law in
legislation when it is necessary to put into effect certain principles”®.
The content of the concept of “normative regulatedness” includes the
confirmation or reflection of the principle in the rules of law. Until such a
confirmation, a fundamental idea, which has the status of an “applicant” for
the role of a principle, and is not yet enshrined in law, cannot be considered a
principle of law, it remains only a theoretical, scholarly idea that belongs to
the system of the research area of legal science. It is possible to say that no
ideas per se can regulate legal relations, until they are enshrined in legal
norms and acquire the governmental authority character as well as attributes
of normative regulatedness. At the same time, the confirmation of the
principles in the rules of law should ensure the continued adherence to them
under the threat of negative consequences for the offenders or under the
threat of the cancellation of decisions taken in cases with such
violation®:. O.M. Soloviova and V.A. Somina state that “the relationship of
administrative bodies with individuals (legal entities and natural persons)
should be clearly regulated by law and based on fundamental principles of
public administration, which will ensure the effective implementation of the

® Tlyxtenpka A.A. [IpHHIMIIN aIMiHICTPATHBHOTO MpaBa: aJMiHICTPATHBHO-NIPABOBI Ta
€BpOIHTErpalliiiHi aclieKTH OHOBJICHHS 3MICTY Ta IPAKTUKH 3aCTOCYBaHHs : MoHorpadis. Kuis ;
Xapxkis : I1IT ITanos [Bug.], 2016. C. 319.

% Korenbor O.I. TIpHHIHMIH NpaBa PUPOJOKOPUCTYBAHHS : JIIC. ... KAHJ. FOPH/. HAYK
12.00.06. Xapxis, 2017. C. 42.

® Kosw6pa H. M. Coumanuctiueckoe NpaBo M obliecTBeHHOE co3Hanue. Kuep: Hayk.
nymka, 1979. C. 189.
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basic tasks and functions of the state on the one hand, and, observance of the
rights and legal interests of natural persons and legal entities in all spheres of
state activity on the other hand”*’. That is why this attribute reflects the
guarantee of the strict observance of the basic provisions expressed in the
principles of administrative procedural law by all law enforcement agencies.

Given that the principles of administrative procedural law constitute a
logical sequence rather than operate in a chaotic fashion, it is necessary to
pay attention to such an attribute as their systematicity. The principles are an
interconnected system of legal rules, which is the basis of the whole scope of
administrative legislation including its procedural sub-branch. The impor-
tance of each principle is determined not only by its own content, but also by
the functioning of the whole system of principles, which implies their
interconnection, interdependence, as well as the consistency of their content
and forms of implementation. This interconnection ensures the unity of all
spheres and areas of administrative procedural law. The principles must not
only be mutually consistent but also comply with other elements of legal
regulation. An important issue to be considered when forming a holistic view
of the system of principles is the importance of each. Summarizing the
above, one can argue that within the entire system each of the principles has
its own content which should not duplicate the other principles. At the same
time, the principles precondition each other and very often serve as
guarantees of the realization of other principles. They necessarily
complement rather than contradict each other, and determine the structure of
administrative procedural law as a whole. However, the individual principles
are in equilibrium or in competition.

Among the attributes of the principles of administrative procedural law
one should distinguish such a feature as fundamentality. Principles are most
often defined as the most general, principal and fundamental legal provisions
and ideas distinguished by their paramount character with respect to other
rules of administrative procedural activity, which, in turn, should be derived
from the principles, be based on them, specify the effect of one or another
principle, but in no way contradict them. Thus, due to its generality, each
principle sufficiently “brightly” characterizes the essence of administrative
procedural law. The ideas that underpin the system of principles of
administrative procedural law are a compromise that arises on the basis of
the aggregation of several, sometimes competing, ideas of a smaller scale.
As a result of such a generalizing association, a general idea emerges that is
capable of influencing a wider range of administrative procedural relations.
The fundamentality of the principles determines their content, nature and

® Conosiioa O.M., Crhomina B.A. I[010 NpHHIMIIB aAMiHICTPATHBHOI MPOLETYPH.
Aominicmpamuena npoyeoypa: ocooau8ocmi popmyeanHs YKpaiHcbkoi Konyenyii : MaTepiin
Kpyrnoro cromy, M. Xapkis, 15 Bepecust 2017 p. — XapkiB : Hanionansaa akagemis paBoBHX
Hayk Ykpaiuu, HanioHansHuit opunuaHuil yHiBepcuTeT iMeHi SIpocnasa Mynporo, 2017. C. 92.
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legitimacy: the principles may be the basis for changing individual
administrative procedural rules. In addition, as an exception to the general
rules of the functioning of legal norms, the principles have a retroactive
effect, enabling them to extend their effect to any rule that had been
confirmed earlier than the principle itself, including its cancellation and non-
recognition of its consequences.

It is worth singling out such an attribute of the principles of administrative
procedural law as their stability. While the rules of administrative procedural
law are sufficiently variable and are adopted and modified for the proper
regulation of administrative procedural relations, the principles of
administrative procedural law are long-lasting, which testifies to their stability.
So, for example, R. David and K. Geoffre-Spinozi state that “the rules of law
may change with a stroke of the pen of the legislator. However, they have
many such elements that cannot be freely altered because they are closely
linked to our civilization and our way of thinking. The legislature cannot
influence these elements™. The authors are apparently referring to the
principles of law. It should be emphasized that the higher the position of a
certain principle in a hierarchical system of principles is, the less variable it is.
Such principles as the principle of justice, equality, freedom, humanism, which
are universal principles of law, have the most sustainable character, thus
ensuring the stability of legal regulation. The principles of law “change not so
much in terms of their own formula, but rather in terms of the social content
that is poured into this formula®*. At the same time, such a stable nature of the
principles of law does not prevent them from simultaneously ensuring the
dynamism of legal regulation. According to M.I. Koziubra, legal regulation is
carried out “not only by the rules of law, which stipulate what specific actions
should be taken and from which one should abstain, but also by the principles
of law (at all their levels — general, branch, inter-branch, principles of the
institutes of law). Unlike the rules of law, the principles of law do not “rigidly”
establish the content of behavior, they are able to respond “more quickly” to
changes in public life. The general principles of law (justice, liberty, equality,
etc.) are endowed with a particularly large “power reserve” in this respect™®®.

A separate attribute of the principles of administrative procedural law to
be distinguished is their progressiveness, since they contribute to the
development of the sub-branch and are aimed at improving its individual
constituent elements. Given the general lexical meaning of the word
“progressive” as: “1) promoting progress; politically, socially, economically

¥ Iasug P., XKoddpe-Crmrozu K. OCHOBHBIE MPABOBEIE CHCTEMbI COBPEMEHHOCTH
nep. ¢ ¢p. B. A. TymanoBa. Mocksa.: MexayHap. otHomrenus, 1999. C. 19-20.

*puu JI. C. IIpoGnemMbl NpPABOBOTO PEryJTHPOBAHHS COBETCKMX OBIIECTBEHHBIX
otHoueHuit. Mocksa: Opun. nur., 1961. C. 153.

% Kosw6pa H.M. ColuanucTHyeckoe NpaBo M OBLIECTBEHHOE co3HaHue. Kues.: Hayk.
nymka, 1979. C. 187-188.
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advanced; the one which leads to improvement, enhancement of something
thanks to their ideas, moods, views; the one that strives for progress by
sharing ideas, moods, views, and fights for progress; 2) the one that
gradually grows, enlarges, increases proportionally”®, it can be argued that it
fully reflects the role and influence of the principles on the formation and
improvement of the sub-branch of administrative procedural law.
P.M. Rabinovych, defining the content of the universal human principles,
states that these are “legal foundations, ideals that determine a certain level
of world civilization development, embody the progressive achievements of
the legal history of mankind and are widely recognized in international
regulations™’. That is, taking into account the progressive achievements of
the legal history of mankind in order to effectively regulate social relations is
characteristic of the principles. Thus, according to the authors of the textbook
“Administrative Law of Ukraine. A Complete Course”, the principles of
administrative law are characterized by progressiveness, and attest to the
fundamental foundations of the conduct of the subjects of administrative law,
ideal under the modern conditions, that are actually attainable®, And taking
into consideration the extension of the principles of administrative law to all
its components (including the sub-branch of administrative procedural law),
it is possible to assume by analogy that the principles of the latter are also
characterized by progressiveness.

An unmistakable attribute of the principles of administrative procedural
law is their inviolability. Ignoring the principles or their violation by the
legislator, public administration or other entities of administrative procedural
law may undermine the stability of the legal system, adversely affect the
state of legal consciousness or violate the legal order. So, “an administrative
authority, when resolving an administrative case, is obliged to use its legal
power for the purpose for which such power is conferred. The purpose of the
legal power is defined by the law or follows from its purposes. The criterion
of the use of the legal powers for the proper purpose is extremely important
for the control over the legality of the activities of administrative bodies, first
of all, in administrative litigation and the adoption of administrative acts.
Decision making, taking action using authority for the purpose with which
that authority is granted constitute the criterion that can be formulated as a
principle of using authority for a proper purpose. ... The use of legal powers
with improper purpose is an intrinsic abuse of them: namely, using them

% CnoBHuK ykpaiHchkoi MoBH : y 11 7./ rou. pex. kon. I. Binoxin. Kuis : ,,HaykoBa mymkxa”,
1970-1980. Tom 8, 1977. C. 159. URL: http://sum.in.ua/s/proghresyvnyj.

" PaGinosuu IL.M. Tlpunnumu npasa / FOpumuusa enuukionenis: B 6 T. / [3a pen.
10. C. lllemiyuenko (rosioBa pea. koi.) ta iH.]. K.: Bua-Bo «YkpaiHCbka SHIUKIIONE/is» iMEHI
M. I1. baxana, 1998-2004. T. 5. 2003. C. 128.

% Anminicrparusre npaBo Ykpainu. IToBHHii Kypc : migpyunnk / Tamynbko B., JlixTies-
cekwii I1., Ky3smenko O., Creuenko C. ta in. Xepcon : OJIAI-TIIIOC, 2018. C. 40.
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dishonestly, with wrongful intentions, with ill will, with a distorted
interpretation of the purpose with which the legal power was given, with a
personal interest in taking a decision or taking an action™®. That is why a
violation of any principle must necessarily entail the responsibility of the law
enforcement entities and / or the annulment or review of the decision in the
case of such violation. The principles have other important features and
characteristics, but the ones listed above are basic for the characterization of
the principles of administrative procedural law.

CONCLUSIONS

Thus, it should be noted that at present, the concept of principles of
administrative procedural law has not yet been formed within the framework
of the administrative legal science, which gives rise to discussions
concerning their inventory and content, as well as their role in the relevant
sub-branch of administrative law. This necessitates the exploration of this
basic concept in the field of this sub-branch of administrative law. Among
the attributes inherent in the principles of administrative procedural law the
following ones should be named: the presence of a specific sphere of
regulatory influence — administrative procedural activities, universality and
general validity, regulatory character, social conditionality, normative
regulatedness, systematicity, fundamentality, stability, progressiveness, and
inviolability. The principles reflect the worldview ideas concerning a proper
model of the relationship between public administration entities and
individuals; they express the essence of the rules of conduct of such entities;
they act systematically as a set of basic and general rules; their effect extends
to all kinds of administrative procedures; they cause improvements in the
sub-branch, and their violation entails the cancellation or revision
of decisions in the case or the use of other means of liability.

SUMMARY

In the paper, on the basis of the provisions of domestic doctrinal
administrative law, characteristic features of the principles of administrative
procedural law are analyzed. The relation between the principles of
administrative law (as a general, large-scale concept) and the principles of
administrative procedural law (as their integral part) is traced. The essence of
the concept of “principles of administrative procedural law” has been
clarified, taking into account the provisions and trends of the domestic
administrative law science. An original list of attributes of the principles of
administrative procedural law is offered and their content is elucidated.

¥ Myxrempka A.A. [IpHHIMIH agMiHICTPATHBHOTO NpaBa: aIMiHICTPATHBHO-TIPABOBI Ta
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