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RECEPTION AS A GENERAL LEGAL
AND CONSTITUTIONAL LEGAL PHENOMENON

Verlos N. V.

INTRODUCTION

In the current conditions of internationalization and globalization of all
spheres of life of the world society, which is being formed under the
influence of many factors: social, political, economic, historical, scientific
and technical, geographical, climate, etc. — there is an irreversible tendency
towards gradual convergence (cohesion, interpenetration) of legal systems.

Of course, legal systems have never existed autonomously, but "trade
turnover of the legal ideas"* has increased dramatically in the recent decades,
and migration of legal norms is undoubtedly the "most common form of legal
changes"?. Constitutional law does not stay apart from this process, and the
Constitution itself is a systematic matrix within which the goals of state
building and the basic vectors for the development of constitutionalism are set.

The modernization of the constitutional dimension of the functioning of
the modern democratic state, the solution of the global problems of the
humanity through the establishment of an international (transnational)
constitutional legal order requires a thorough analysis and a balanced
approach in view of the problems of regulatory legitimacy. The problems of
the sort may arise referred to the formation of an organized system of
crossconstitutional clusters.

The main threat to this process may be the reception under the auspices
of the transnational (international) constitutionalism of normative models
without taking into account national legal traditions, features of
constitutional culture as well as national mentality. Which in its turn can
cause a legal mutation, a distortion of constitutional justice, a loss of national
identity and, ultimately, a loss of state sovereignty. However, despite the
threats and fears, there is an innovative potential in the design of inter-
constitutional (trans-constitutional) relations, which is to combine the
constitutional configurations of national, international and European levels.

Under the influence of these factors, the legal system of Ukraine is being
transformed, also accompanied by a dynamic process of reforming of the
legislative system. For the balanced functioning and development of the

! Kahn-Freund O. On Uses and Misuses of Comparative Law. The Modern Law Review.
1974. Vol. 37, Ne 1 (Jan.). P. 10.

2 Watson, A. Legal Origins and Legal Change, London ; Rio Grande, Ohio, USA :
Hambledon Press, 1991. P. 73.
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Ukrainian statehood, the key priority is to carry out a systematic constitu-
tional and legal modernization in accordance with the foreign policy vector
of the European and Euro-Atlantic development of Ukraine, determined
in accordance with the changes in the preamble to the Constitution of
Ukraine of February 7, 2019%. Moreover, this process is accompanied by the
reception of the certain ideas, concepts, doctrines, institutes and norms in the
constitutional law of Ukraine in general and the Constitution in particular.
Today, research into the problem of reception in the constitutional law of
Ukraine is an urgent need, and it requires the establishment of the doctrinal
definition and development of a qualitatively updated concept of the state
construction.

1. Reception as a scientific category

Systematic research and formation of a holistic view of the reception in
constitutional law as a political and legal phenomenon requires analysing,
first of all, the semantics and etymology of the term "reception”. Since the
term has been widely used in the scientific discourse, not only in legal
science, but also in philology, cultural studies, psychology, literature,
linguistics, music, history and others.

The term comes from lat. "receptio™ — a reception, a perception, but there
is no unambiguous interpretation in the reference literature, so, some
dictionaries offer to understand it as "borrowing and adaptation by a society
of the sociological cultural forms that have arisen in another country or in
another era"*. Another vocabulary of foreign words and expressions suggests
considering the term as "the perception of the legal system and principles of
another state as the basis of national law"®. The newest vocabulary of foreign
words and expressions interprets the term "reception” in three meanings:
1) the borrowing by the society of sociological and cultural forms that have
arisen in another country or in another era; 2) borrowing from one state more
developed law of another state; 3) transformation of energy of stimuli on
nervous excitations carried out by receptors of perception®.

The content of the term "reception™ also differs in the branch research. In
psychology, in particular, the term is considered a process of physiological
display of a physical stimulus in the receptor, which can obtain in the central
part of the analyser the systemic quality of a subjective image or experience,

®Koncrurynis Vkpaimm Bix 28 uepsHs 1996 p. URL: https://zakon.rada.gov.ua/
laws/show/254k/96-8p.

* CnioBaph MHOCTpaHHBIX CJIOB. 18—¢ M3y, ctepeotum. M. : Pyc. s13., 1989 . C.444. CinoBHuk
ykpaincekoi moBu : [B 11 T.] / [pen. kom.: LK. Bimomin (ronm.) ta in.] ; AH VYPCP,
In-t MoBo3uaBcTBa iM. O.0. [otebwni. K.: Haykosa mgymka, 1970-1980. T. 7. 1976. C. 521.

® Hogeiiumii cioBaph HHOCTPAHHBIX CJIOB M BhIpaKeHHit. Mu.: Cosp. jur., 2007. C. 701.

® CrioBruk inmomoBHuX crig /3a pex. O. C. Menbhnuyka. Kuis : TonosHa penaxiiis YPE,
1974. C. 675.
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and only through this, it can become a psychic reflection in the forms
of pain, sensation and perception’. Another psychological dictionary
interprets the term as the process of perception and transformation of energy
of various stimuli (mechanical, thermal, chemical, etc.) of the outside world
into nerve signals®.

In literature studies, the reception is understood by some researchers as
"... the process of borrowing and adapting to a particular society different
cultural texts that have arisen in different countries during different epochs"’.
According to A. A. Goncharuk, the receptive approach is to consider the
work not to be an artistic value that exists in itself, but a component of the
system in which it interacts with the recipient. And as a result, the work is
not researched as a historically open phenomenon, the value and meaning of
which are historically transferred, variable and amenable to rethinking.
Others, for example, Khamedova O. B. defines reception as "... a way of
perceiving and understanding (processing, comprehending) creativity..."*.
M. M. Levakin proposes to understand the artistic reception as "perception
and reproduction on the basis of perceived (read, experienced, seen, realized)
own texts (thoughts, ideas, impressions, paintings), i.e., in fact, the reception
according to the researcher is a form of perception"*. The term reception is
also actively used in linguistic research, for example, Simonok V. P. consider
the lexico-semantic reception to be borrowing and the gradual adaptation
of foreign language elements to the new system of the recipient
language™. Pidkaminna L. V. considers the reception as a dynamic process
of re-creation by the reader of the aesthetic landmarks embedded in the
poetic text by the author®®. This process is relatively limited both by the text
itself (and implies mandatory intersubjective agreement) and by the
individual characteristics of the reader as well as the cultural aspect that
determines the coordinates of the reception.

" Bponosckka B. W., 'pymescekuii B. O., Marpuk I II. Tiymaunuii pocilicbko-ykpaiH-
CBKHI1 CIIOBHHK MICUXOJIOTTYHUX TepMiHiB: cioBHUK. — K.: Bl «IIpogecionan», 2007. P. 308.

® Mcuxonoriunmit coBHUK /[aBT.-ykaax.: B. B. Cunsscekuii, O.I1.CepreeHkoBa ; 3a pef.
H.A.Ilobipuenko. K.: Hayxk. cBit, 2007. C. 258.

® Tonuapyk P. A. Uunrambka peleniis sk CKIaoBa JiTepaTypHoi KoMyHikarii. Haykoi
3anucku HAy iM. M. Toromst. dinosoriuni Hayku. 2016. Kuura 2. C. 28.

0 XamenoBa O. B. AHTOHeHKO-I[aBHJOBMY : JONA, TBOPYICTh, KPUTHUHA DELEMIis :
aBtoped. auc. ... kaua. ¢pinon. Hayk : 10.01.01. Xapkis, 2008. 20 c.

" Jlepaxun H.H. XynokecTBeHHas pelENIMs KAk JUTEPATYPOBEMUECKOE TOHATHE
(x BoIpoCy MOHUMaHUS TepMuHa). M3secmus IIIJIY um. B.I. Benunckozo.2012. Ne 27. C. 309.

2 Cimonox B. TI. JIeKCHKO-CEMAHTHYHA PELEMIIis iHIIOMOBHOI JIGKCHKHM B yKpaiHCBKiit
MOBHIl KapTHHI CBiTY. ABTOpedepaT auceprauii Ha 3M00YTTS HAYKOBOTO CTYHEHsS IOKTOpa
(inonoriyanx Hayk 3a creniansHicTio 10.02.01. Xapkis, 2002. 25 c.

'3 MMinkaminna JI.B. Emiter T.I. IlleBueHKa: TeHe3a, CTPYKTYpa i CydacHa MOBHA PEIIETILIis.
ABropedepar aucepranii Ha 3100yTTS HayKOBOIO CTyINCHsS KaHAWIATa (LIONOTIYHUX HAayK 3a
crnemianpHicTio 10.02.01. Kuis, 2011. C. 10.
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T. V. Poliashenko in the study of art studies analyses the reception
of the Ukrainian customary law, understanding its historical evolution
within the implementation of the customary law in the culture of Ukraine
XX — XXI centuries and its influence on the development of Ukrainian
artistic culture™. Letina M. M. defines the term as "an episodic ... conscious
borrowing of ideas, materials and motives considered as the samples to adapt
them to own aesthetic, ethical, political and other interests"*.

Pedagogical science interprets the reception as an intellectual process of
perception of a scientific concept, which occurs through its reconstruction,
analysis and criticism™.

In the art of music, Ya. Oleksiv emphasizes the understanding of the
reception in the context of the restoration of musical genres of the past
in other historical conditions, " ... their revival and rethinking ...""".

S. F. Oliynyk also believes that the term "reception not only denotes the
fact of aural perception of a composer's work or works. But it also includes
certain activities and actions that make the recipients to het a spiritual
response to the creative heritage of a certain composer and that are
documented or evidenced, and thus they can influence to promote composer
creativity in the society"'®. In other words, the researcher characterizes the
reception as a process of perception and assimilation.

Representatives of historical science emphasize the need to understand
the reception as "... the process of perception and interpretation of national
history ... and the impact of these scientific and historical interpretations on
the process of national self-identification ..."*°. In philosophy, the reception
is also equated with "perception and modification"%.

The study has shown that the term reception is widely used in the natural
sciences and humanities; however, there is no fixed or uniform terminological

 Tlonsmenko T.B. Pelenuis 3BMYa€cBOrO NpaBa B CydyacHiii YKpaiHChKiii KymbTypi. —
JMcepTalis Ha 3700yTTS HAayKOBOTO CTYNEHs KaHAMIATa KyJlbTypOJOTrii 3a CIEIialbHICTIO
26.00.01. Kuis, 2009. 17 ¢

% Jlernna H.H. TeopeTHueckMe OCHOBaHHMs PELCNIMH B MPOBHMHIIMAILHOM HCKYCCTBE.
Pezuononozua. 2008. Ne 3. C. 295.

18 Mixno O. Tunonoris mkonsapis ITetpa Jlecradra Ta ii peueniis yKpaiHCHKHMH BUCHHMH.
Piona wixona. 2016. Ne 7. C. 61-68.

Y Onekci $I. Peneruist xaHpiB CIOITH i MAPTUTH B yKpaiHChKil GasHHiA My3uii Apyroi
nosoBuHU XX CT. : aBTOped. AuC. ... KaHI. MucTenTBo3Has. : 17.00.03 JIeeis, 2011. C. 3.

8 Oniitaux C. ®. PerioHansHa pelemis My3H4HOI TBOpYOCTi (Ha MPUKIAMi TBOPYOCTI
®. Illonena, P. Baruepa i @. Jlicta B My3uuHiil kynbTypi JIbBoBa) [luceprarist Ha 3100yTTS
HAYKOBOTO CTYNEHS KaHIWOaTa MHUCTCUTBO3HABCTBAa 3a crmewianbHicTio 17.00.03. JIbBiB,
2018. C. 39.

 Kymmit LII. YkpaiHchka HaykoBo-icTopuuna aymka Dammuman (1830-1894 pp.):
peuenuis HarioHanbHOI ictopii. TepHomins: xypa, 2006. 220 c.

Mortpenko T. Penenuis reremiBCbKHX i€l y CBITOMIAIHO-PENIridHIA mapagurMi
pociiicekoi ¢inocodii XIX — mouatky XX cromite : aBToped. Ouc. ... O-pa ¢igoc. HayK :
09.00.05. K., 2004. 37 c.
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understanding, which complicates the use of the term to specify certain
phenomena or processes. However, there is a large number of PhD theses in
various fields of humanities and the authors use the term "reception™ in the
names of the works. Nevertheless, the authors do not provide a clear definition
of the term, understanding of which impliedly influence the general nature of
the study, and therefore the perception of its content depends mainly on
interpretation and imagination of the acceptor. In particular, the analysis of the
use of the category "reception™ in various fields of science allows to determine
the main qualitative characteristics of this phenomenon, namely, it is used in
the understanding: "borrowing and adjustability", "borrowing and adaptation”,
"perception”, "perception and transformation”, "perception and compre-
hension", “perception and assimilation”, "perception and interpretation”,
"perception and modification”, "revival and rethinking”. These findings
suggest that there are four basic semantic characteristics of understanding
the phenomenon under study: 1) borrowing; 2)revival; 3) perception;
4) mastering (adaptation, adaptation, modification, interpretation, etc.).

2. Reception as a common law phenomenon

In jurisprudence, there is no unity of doctrinal approaches to understand
the term "reception of law", although it has a long history of use. In legal
dictionaries, encyclopaedias, and other reference literature, "reception of the
law" is defined as "borrowing and adjusting to the conditions of any state —
a law developed by another state or in a previous historical era"? or "... the
process of interaction, borrowing, perception of any domestic law system of
principles, institutions, basic features of another domestic (national) legal
system"?*. There is also an ambivalence in understanding the reception of
law, namely in broad and narrow sense. At the same time, in broad sense, the
reception of law is the conscious borrowing and mastering of the assets of
another's culture for enriching domestic culture. In addition, in narrow sense,
the use of the Roman law system in some countries of Western Europe,
especially in Germany, since the 12th century, which peaked in the
15-16 centuries®.

Therefore, before deciding on the legal nature of reception in modern
constitutional law, it is worth considering the doctrinal approaches to this
phenomenon used in other branches of legal science. A well-known scientist
in the field of comparative jurisprudence A. Kh. Saidov argues that the
reception is the restoration of the action (selection, borrowing, processing

2 Bonpuras  coBeTcKast sHuuknonenus. Ilonm pen. A. M. Ilpoxoposa. M.: Wzn-Bo
«Coerckas sHiukIoneaus», 1975. T. 22. C. 67.

22 BonbImoii ropuamueckuii cioaps. Jlononos B. H., Epmakos B. [I., Kpeutoa M. A. u 1p.
M.: 2001. C. 476; CnoBaps Mexngynapomuoro mnpasa [C. b. Bamanos, I'. K. Edumos,
B. U. Ky3Henos u 1p.]. 2-e u3a. M.: MexayHapoaHble oTHoweHus, 1986. C. 356.

z Tuxomuposa JI. B., Tuxomupos M. 0. FOpunuueckas sHuuknoneaus. M., 2002. C. 757.
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and assimilation) of the normative, ideological and theoretical content of
Roman law, which proved to be suitable for regulating new relations that are
higher degree of social and legal development. However, at first, this
reception was doctrinal: Roman law was not directly used, its conceptual
fund, a sufficiently developed structure, internal logic and legal technique
were studied. Ultimately, the reception of Roman law led to the fact that
even in the Middle Ages, the legal systems of European countries — their
legal doctrine, legal technique — gained some similarities®.

Although there is a contrary opinion in the legal literature, expressed by
F. Wieacker® and supported by V. Tomsinov, who believes that "... the
phenomenon, which was called in the legal literature as the reception
of Roman law in Western Europe in the Middle Ages" was not really
the reception®.

Researcher of Roman law A. | . Kosarev notes that during the reception
process, there was a complement of less developed legal systems with the
experience of a higher status. Over time, there was their partial
incompatibility and alienation, which was not consistent with the existing
standards of national life and fundamental principles, traditions of their own
law (as it was in the Middle Ages with the knowledge of Roman law,
obtained by "elegant lawyers"?’). That is why, in his opinion, reception is not
a mechanical transfer, but a complex (and multi-stage) process of borrowing
based on selection, then processing according to the certain conditions,
finally, assimilation, when foreign becomes an organic part of national right.
The struggle of the new with the old, the victories of the new, the defeats,
the victories again were determined by the multistage of the reception
process. Finally, in the early stages of the bourgeois society, Roman law was
perceived as it was®.

Modern domestic researcher L. V. Shala also regards the reception of
Roman law as the process of transferring, adapting, rooting, preserving and
using of historically perfect ideas, principles and norms by the legal systems
to regulate public relations on private property?.

% CanmmoB  A.X. CpaBHHTENBHOE TNPABOBENEHHE (OCHOBHBIE —TPABOBBIE  CHCTEMBI
coBpemenHocTH): yaebuuk. I[Tox pen. B.A. Tymanosa. M.: FOpucts, 2003. 448 c.

% Wieacker F. The importance of roman law for western civilization and western legal
thought. Boston College International and Comparative Law Review. 1981. Vol. 4. Ne 2. P. 270.

% TomcuHOB B. A. O CYIIHOCTH SBJICHHS, HA3BIBAEMOTO «PEIEMIHEH PUMCKOTO MpaBay / B
kH. Bunorpaznos I1. I'. Ogepku nmo Teopuu mpasa. PumMckoe mpaso B cpeqHeBekoBoit EBpome /
IMox penakiwmeir u ¢ Ouorpaduyeckum odepkom Y. D. Batnepa u B. A. TomcunoBa. M.:
W3znarenscTBO «3epuaino», 2010. C. 279.

7 «ENeraHTHHMH IOPMCTAMH» Ha3MBAIOTH OCi0, 110 3aifiMAlOThCA ICTOPIEHD PHMCHKOrO
npaBa.

% Kocape A.J.. Pumckoe yactHoe npapo. M.: FOpucnpynenmus, 2007. C. 177.

% [Ilana JI. B. KoHuenis mpuBaTHOI BIACHOCTi y PUMCHKOMY MpaBi Ta ii peueniis y npasi
Vkpainu. ABroped. aucepranii Ha 3100yTTs HAYKOBOTO CTYNEHs KaHIMAATA IOPHINYHUX HAYK
3a crem. 12.00.01, JIsBiB, 2010. 19 c.
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The exclusively historical aspect of the reception is emphasized by
domestic researchers of Roman law O. A. Pidoprigora, E. O. Kharytonov.
They define the reception as the process of revival of Roman law, perception
of the spirit, ideas and main principles and basic provisions of the civilization
at a certain stage of its development in the context of the general process
of cyclical renaissances®. Another researcher F.D. Finochko interprets
the reception of Roman law as the acceptance of sources, mainly in the
Middle Ages, the basic principles of Roman law*!.

The representative of the Russian legal science K. M. Denisova argues
for the need to understand the reception as the process of perception, the
transformation of the system of Russian law from socialist to Romano-
German legal system based on the reception of Roman law "as a common
ancestor of European — Roman law is a theoretical expression of the genetic
community of legal development. In addition, in her opinion, the secret to the
longevity of Roman law is that the Romans learned to perceive and
synthesize creatively not only their own but also others' experiences®.

Consequently, the representatives of theory of state and law traditionally
consider "the reception” as a universal phenomenon through the prism of the
reception of Roman law, and it is understood mainly as the process of revival
of Roman law in modern legal relations, which consists in borrowing,
perception, selection and adaptation, etc. At the same time, understanding the
reception of law exclusively through the study of the evolution of Roman
law influence on European legal systems does not reflect the essence of this
general theoretical phenomenon.

Concurring with N. V. Parshkova, who denies reducing the understanding
of the reception exclusively to the reception of Roman law, arguing that the
processes similar to the medieval reception of Roman law, took place in the
Far East, where Chinese law was the source of the reception®. Other
examples include borrowing from the Scandinavian legal systems of German
commercial and commercial law, the formation of a Europeanized secular
component by the Japanese legal system™*.

¥ [Minonpuropa, O.A., XaputoHoB, €.0. PumMcbke npago : migpyd. 2-re Bua. K. : FOpinkom
larep, 2009. C. 130.

*! Binouxo ®. JI. Ponb pelernii puMchKoro mpasa y GOpMyBaHHI eBPOMEHCHKIX TPaIHLii
aJMIHICTPATHBHOTO TpaBa BicHux XapKiécbkoco HAYIOHANbHO2O YHisepcumemy 6HYMPIUWHIX
cnpas. 2007. Ne 38. C. 24-31. URL: http://nbuv.gov.ua/UJIRN/VKhnuvs_2007_38_6.

% Jlenucosa E.M. TIpo6iema peueniuu pumckoro npasa 8 Poccun. Becmuux Tel'Y. Cepusi.
Ilpaso. 2012. Bem.32. C. 328-329.

* IMapuixopa H.B. Onpe/ieNienne TPeeMCTBEHHOCTH B PEIETIIMH MPaBa; OOLIETEOPTETHUECKHI
acriekT. Bormpockl coBpeMeHHo# topucnipyaeHimu: ¢6. cr. mo marep. VI MexyHap. Hayd.-npakT.
koH(. — Hoocubupek: Cu6AK, 2012. URL: https://sibac.info/conf/law/viii/26094.

* Eropos A.B. CpaBHUTE/IbHOE IPaBOBE/ICHNE 1 NPaBOBas penenuus. Becmuux Monoykozo
eocyoapcmeennozo ynugepcumema. Cepust D. DkoHomuueckue u ropuauueckue Hayku. 2013.
Ne 6. C. 164.
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Modern representatives of the theory of state and law and comparative
jurisprudence have departed from the interpretation of the reception solely in
understanding the perception or revival of the system of Roman law, but
there are studies in which it is still interpreted within historical context.

Domestic researchers E. Kharytonov and O. Kharytonova insist that
according to the origin of the term "reception”, it is justified to use it
precisely in cases of revival, perception of spirit, categories, principles,
concepts and basic provisions of the law. All these was formed by the
previous civilizations and considered by the subsequent civilizations in a
particular stage of development and in the context of general process of
cyclic revival®. In addition, scientists emphasize that this approach should
not be about "interaction" of legal systems but about "continuity of law — the
impact of one legal system on another". Besides they claim "... the extension
of this concept is not justified because it is related to a violation of the
Occam blade principle"*®. Z. M. Chernilovskyi also considers the reception
to be only a transition of norms from the legal system of one formation to the
legal system of another™.

Giving the due to the supporters of the traditional understanding of the
reception of law, we believe that it is necessary to take into account the
modern realities in which the rapid development of social relations and the
relentless process of internationalization of law. Thus, there is a need for the
development and improvement of classical, traditional doctrines, as well as
for expanding the content legal categories in the legal science. That is, in this
we have a fully justified semantic rethinking of the category "reception” in
terms of adapting it to the modern needs of legal reality and legal science.

The German scientist F. Wieacker does not rule out the possibility of use of
the term "reception" to describe the perception of Roman antiquity by Southern
Europe in the early Middle Ages or its perception in Northern Europe a little
later. The scientists insists on the need to expand its content and believe that
"... itis correctly to use the term "reception™ in the case of the adoption of one
legal order by another legal order, which is contemporary to the first one,
for example, the "reception” of Civil Code of Switzerland by Turkey"®.

® Xapuronos €., Xaputonosa O. Bin ocMmuCcIeHHS peueniii puMCHKOTO mpaBa — 10
opmyBaHHs 3aragbHOI Teopil B3aeMopii mpaBoBHX cucTeM. [Ipaso Yipainu. 2014. C. 280;
XaputonoB €.0. MeTononorivni 3acagu IOCTIIKEHHS MpoOieM MpaBoBoi aganTtanii YKpaiHu
no BHyTpimmbsoro puKy €C. Hayxosi npayi Hayionanvnoco ymisepcumemy «Ooecvka
1opuouuna axademisy. T. 17 / ronos. pen. M.B. AdanacseBa; MOH VYkpainu, HY «OIHOA».
Opeca : FOpun. 1-pa, 2015. C. 242.

Xapuronos €., Xapuronosa O. Bim ocMucieHHS pemeniii pEMCHKOrO IpaBa — IO
(1)0pM7yBaHH${ 3araJibHOI Teopil B3aemozil npaBoBux cucteM. /Ipaso Vrpainu. 2014. C. 280.

¥ Yepuunosckuii 3.M. Pycckas [TpaBja B CBETe APYTHX CIABAHCKUX CyAeOHUKOB. JIpeBHAA
Pycb: mpoGuieMsl mpaBa ¥ npaBoBoii uaeonoruu : C6. Hayd. Tp. M.: BIO3U, 1984. C. 3-35.

® Wieacker F. The importance of Roman law for western civilization and western legal
thought. Boston College International and Comparative Law Review. 1981. Vol. 4. Ne 2. P. 270.
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Researchers characterize the "reception of the right" solely as borrowing
or borrowing and perceiving of the legal material of one legal system by
another, but still the interpretations differ.

A number of scholars have emphasized that the interpretation of the
reception solely as legal borrowing (or one of its forms). V. I. Lafitskyi
notes, "... reception is a mechanism for voluntarily borrowing of the most
effective legal models of other states"*. Researching the problem of legal
borrowing, A. V. Skorobogatov proposes to classify them into several
groups: 1) reception of law; 2) legal dialogue; 3) legal acculturation; 4) legal
transfer and 5) legal expansion®. In other words, the researcher actually
attributes the reception to the legal borrowing group and accepts it as a
borrowing of the legal norms, principles and values of the donor society,
with further adaptation to the conditions of the national legal family of the
recipient society. At the same time, revealing the concept of legal
acculturation, the author almost duplicates it with the reception, because in
both cases he emphasizes ... the need to assimilate the legal norms and legal
values of the donor society..."*.

Yu. M. Folgerova also understands the reception as the process of
borrowing from one state of the experience of legal regulation for the
national legal system of another state (states)*?. V. O. Tomsinov believes that
the process of perception in a particular state of the elements of the legal
system of another state is called "reception of right"*.

Another scientist L. V. Avramenko also argues for such a position and
believes that the reception should be considered as "... perception — transfer,
storage and use"*. In addition, the scientist concludes that ... reception”
and "succession" are close in meaning categories that can be used
interchangeably".

A rather large group of scholars advocate an expanded interpretation of
the concept of reception as the process of borrowing and perceiving the law
of one state by another.

¥ Jadurckuit B.U. CpaBHMTEIbHOE NpaBOBENCHHE B 0Opasax mpapa. ToM mepBbiid. M.:
Crartyr, 2010. C. 113.

" Ckopo6oratos A. B. IIpaBoBble 3aMMCTBOBAHHS KaK CPEICTBO COBEPIICHCTBOBAHHS
HAIIMOHAIILHOM MPAaBOBOI CHUCTEMBI. AKmyaibHble npodaemvl sx0Homuku u npasa. 2018. T. 12.
Ne 1. C. 77-88.

! Ibid. C. 80-81.

2 ®ombreposa, F0. H. [IpeeMCTBEHHOCTh M PELENIMS B KOHKYPCHOM TPOLECCE CTPAH
3ananuoit EBpornsl u Poccun: HcTopuko-cpaBHUTENbHBIH aHAM3: aBTOpEd. TUC. HA COUCKaHHUE
yd. CTeTIeHH KaHJ. 1op. Hayk. crert 12.00.01. Caparos, 2008. C. 7.

* TomcuHoB B. A. O CyHOCTH SIBJICHHS, HAa3bIBACMOTO «PELENIHEi PUMCKOTO TIpaBay /
B kH. Bunorpazos I1. I'. O4epku mo teopun npasa. PuMckoe npaBo B cpenneBekoBoii EBpore /
Ion pemakuumedt u c Omorpadmdeckum ouepkoMm Y. O. batmepa m B. A. Tomcunosa.
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In particular, E. Yu. Kuryshev proposes to define the reception of right as
a phenomenon involving the processes of perception, repetition and
borrowing of a right produced in another state (legal system). The socio-
economic conditions of the states are similar because of the historical
continuity and connection of the legal culture of countries®. G. M. Aznagu-
lova argues for a similar position: "Reception is the basic form of interaction
of national legal systems and it can be understood as a process of perception
and adaptation to the conditions of any state of law, produced in another state
or in a previous historical epoch™“.

I. M. Mutai believes that reception is the process of bringing to the legal
system of the state the legal norms that originally belonged to the legal
system of a foreign state or a donor state*’. As I. M. Sharkova notes, "not
excluding the possibility of using the concept of reception in the study of
problems of European legal integration, it is necessary to remember the
cultural and historical continuity in the interaction of legal systems.
Forgetting continuity, ignoring the cultural and legal context of the
development of modern legislation in Romance studies is defined by another
concept — "vulgarization of the law"“®. Another researcher Prieshkina O. O.
points out that "the reception of law is a complex phenomenon, which
includes processes of succession, perception, repetition and borrowing of the
right made in another state (legal system) by virtue of the historical
continuity and connection of the legal culture of the states, socio-economic
conditions in which are similar"*.

Describing the reception of law, S. V. Tkachenko proposes to understand
it as borrowing and introducing ideas, legal institutions and norms of
terminology of foreign law in order to modernize the legal system, to acquire
international authority or to consolidate political and economic dependence
on other countries®.

Z. P. Melnyk defines the reception of law as "a unilateral, voluntary
process of borrowing, accepting and further adapting to the conditions of a
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particular country of more advanced law, created at another time or in
another state, with the aim of improving the functioning of its own legal
system"*™. V. K. Samigullin has a similar point of view, considering that the
legal reception should mean borrowing and perception that occur in the
process of interaction of different legal systems over a considerable period®.

Despite the existence of classical approaches to the modern under-
standing of the reception as the process of borrowing, continuity and
perception, it is possible to agree with some exceptions in general, but there
is a number of quite original interpretations of the studied legal phenomenon
in the legal literature.

For example, N. V. Parshkova believes that the reception is a way
of harmonization, which is manifested in the fact that not the law of a
particular state is perceived, but the experience of developed legal systems.
The aim is not only to reorganize the legal order but also the achievement of
rapprochement, that is, the harmonization of national law with that of the
other states, since differences in law impede the interaction between them.
While in the process of harmonization, the researcher assumes the role of the
reception as a "link between legal systems"**. Despite all the originality, such
an understanding of the reception is quite debatable, since it raises a number
of questions, for example, it is unclear what the researcher understands by
the "experience of developed legal systems? What legal systems does she
consider to be developed? Finally, how will harmonization happen if an
"experience" but not the law will be perceived?

The radical position with the negative connotation is expressed by
M. Yu. Ryazanov, who consider the phenomenon to be the process of
borrowing foreign legal experience, abstracted from the peculiarities of the
national mentality, which led to the break with the Slavic legal culture and
the formation of legal nihilism®. Such interpretation of the reception
cannot be agreed at all, because in fact, the researcher considers only one
type of reception — | "decorative”, without taking into account the positive
consequences and promising trends.
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K. A. Zhebrovska considers the reception to be a way of universalization
of the national law®. The researcher thinks that the reception is the
perception, recognition and approval of the national legal system of rules and
principles of the supranational law, aimed at the universalization of the
national law. This definition is also debatable because in this case one of the
types of reception — forced — is under consideration.

A rather original position on the understanding and interpretation of "the
reception of the right" was expressed by V. O. Rybakov. According to his
position: "... the reception of the right is a sanctioned law-making, based on
the legal material of other countries. The inclusion of the reception in the
law-making process is a kind of protective mechanism against the direct
invasion of third-party norms into the sovereign national system of law.
For this method of law development to be effective, it is necessary to take
into account the similarity of the types of law involved, to evaluate the limits
of coincidence of the subject of their legal regulation, the systemic nature of
law, as well as to have complete information on the practice of borrowed
legal material®®.

The mechanical nature of the reception as a basic feature is the basis for
its understanding according to M. O. Pshenychnov. In his opinion the
reception is a form of international legal harmonization of legislation under
which he understands the adoption by the state of rules of the national law,
which textually replicate the rules of the international law, specify and adapt
them to the peculiarities of the social system and legal system. The reception,
as the researcher considers, is possible only in the rulemaking process,
because in this way the international legal model is borrowed without
changing its shape and internal logical construction®’.

V. O. Letyaev insists on understanding the reception as the process of
borrowing legal experience related to the systematization of legal norms®®. The
scientists also regards the reception just as a methodological tool of law-
making. L. V. Sokolska suggests the original approach, offering to understand
the reception as "a kind of historical form of legal acculturation™ and to define
it "... as a unilateral process of transferring elements of the legal system of the
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donor society with the obligatory assimilation of the recipient society. In
addition, the initiator of the reception is a party wishing to implement a
partially or fully the legal system of the donor. The donor, however, is usually
indifferent to such a borrowing process"*®. Of course, the position is quite
interesting from a scientific point of view, but the logical question arises, if the
donor is indifferent to this process, how the condition of "obligatory" in the
process of assimilation by the recipient will be realized?

L. A. Ackerman has the opposite point of view and regards the reception as
. one of the options of acculturation, but one that has been given some
independence"®. That is, the researcher considers the reception as the global
acculturation in which the national legal system is being changed, there are
profound changes in the legal culture, global borrowing of elements of foreign
law — its essence, system or structural elements (industries, institutions)®*.

There is also the opinion that the borrowed norm plays the role of a kind
of "enzyme" and promotes the transformation of the whole institution, either
by literally copying what is abroad or, more often, by synthesizing elements
of the national and foreign law. The mechanism of influence may be
different precisely because the features of socio-cultural development of the
West and East of Europe are also different. These features, as well as
differences in the legal mentality of European countries, largely influence the
peculiarities of the reception processes of law in different countries®.

Summarising research findings made by scholars in the field of state theory
and law, it can be stated that mainly the reception is considered as the process
of borrowing, perception and continuity, etc. But there is also a variety
of quite original positions, although they all significantly narrow the content
of the studied legal category, don not consider all semantic aspects of the
phenomenon and in some cases the scientists even deny the characteristics.

In foreign legal doctrine, the reception is mainly regarded in historical
context as the reception of Roman law, in particular the importance of the
reception of Roman law for Western Europe, emphasized by F. C. Savigny®.
The German lawyer F. Pringscheim thinks that understanding the concept of
the reception is quite voluminous, so it is easier to determine what the
concept does not mean. He also noted that not only the alien scientific
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method or another's philosophical and legal world view is reciprocated,
but also another's right®*,

Wolfgang Wiegand believes that the term "reception™ is used to refer to
the integration of foreign ideas and ways of thinking. Using the terminology
"reception of the American law", he draws an analogy with the process of the
spread of Roman law as an ius commune throughout the whole Europe in the
12th-16th centuries. In his study, he notes that there is a striking parallel
between the process by which Roman law took root in Italian universities in
the Middle Ages and turned into European ius commune on the one hand,
and the spread of the American law on the other®.

Jean-Michel Klett notes that the reception of foreign law is a practice that
exists in almost all legal cultures. In particular, in the area of commercial
law, they predominantly use the US approach, as in the state there is a
substantial legal experience borrowed from other countries®.

For the first time in the general context, Jan von Hein considers the
reception of US company law in Germany, and the author believes that such
factors as legal culture, political or economic situation in the country may
interfere with the reception process®’.

Polish scientist Yu. Bardakh considers the reception as "... borrowing,
assimilation of alien cultural models by a certain society"®.

In foreign legal doctrine the study of the reception of the right conducted
by R. Robertson and F. Lechner is worth while discussing. They state that
the understanding of the reception of the specifics is gradually being
asserted, which consists in the fact that not only national legal systems but as
donors and recipients are meant. Individual states and the European Union
are recognized as the subjects of the reception as well. Consequently, the
reception is increasingly understood as the form of the Europeanisation of
law. In this connection, it is of particular interest that the use of the new
concept allows to expand the range of countries involved in the process of
the European integration. This assumption is confirmed by the practice of
using this concept to describe the possibilities of borrowing (reception) of the
legal experience of the European Union by the non-EU countries. Different
types of reception (formal, behavioural, communicative, discursive), which
depend on the nature of the international institutions involved in the
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reception process, are also specified to predict the implementation of these
opportunities. The reception itself is classified in two dimensions: the
probability of a non-EU recipient country adopting its reception as well as
the implementation and enforcement of these rules, which is key to assessing
the EU's internal policy impact, i.e. the results of the reception®.

Thus, it can be noted that there is a lack of scholarly attention to study of
the reception, and its understanding is mainly associated with the restoration
of Roman law in the modern law, although there are researches on reception
as the process of borrowing and perception. Mostly foreign scholars are
adherents of the theory of "legal transplantation” or "legal borrowing" as well
as other ideas of "legal displacement”, "legal migration", "legal

contamination”, "legal stimuli" and others.

3. Reception in constitutional law:
basic approaches and doctrinal interpretations

In constitutional law, the constitutionalist scholars give little attention to
the problems of the reception. Although in the context of constitutional and
legal modernization in Ukraine this issue is of particular relevance. As
V. V. Kochetkov rightly points out: "... speaking of one form or another of
constitutionalism, we analyse the process of the reception of constitutional
public-law institutions in a specific system of state law and the features
of rationalization of archetypes of constitutional justice in legal doctrine"™.

In modern constitutional law, scientists are mainly considering the need
for the reception (or some of its methods of transformation, harmonization,
adaptation, implementation, etc.) in the context of the European integration
processes, which significantly narrows the understanding of the essence of
this phenomenon. Thus, M. O. Pshenychnov notes that the constitutional
reception of international law eliminates changes in the content of norms that
promote approximation, unification of national legal systems governing
similar relations. This is mostly relevant to the problems of human survival
in the context of the global threats such as the proliferation of nuclear
weapons, environmental disasters, etc.. The solution of the problems depends
on the existence of coordinated and unified actions of many states”".

lichenko T. Yu. supposes the constitutional reception to be the process of
borrowing and the perception of pan-European constitutional values. The
researcher warns that the transfer of constitutional values to "churlish soil" can
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lead to negative consequences, to their deformation, to the formation
of distorted ideas about democratic institutions, legal nihilism, absolutization
of power, and as a consequence — disappointment of the population in
these institutions™.

The low level of constitutional culture, the systemic inadequacy of the
mechanisms of securing the rule of law, the existence of an internally contra-
dictory legal system, the lack of a unified value-systematic understanding of the
social guidelines of social development also encourages negative consequences.

Anichkin E. S. and Kokina M. N. uphold the position of understanding
the reception in constitutionalism as borrowing from national or foreign
experience .

Some scholars in the field of constitutional law propose to consider the
reception solely in the sense of borrowing. I. O. Hosha supposes that "...
reception is the process of borrowing the right system of the recipient,
elements of the legal system of the donor and it can serve as an instrument
for improvement, modernization of law, a mean of interaction of legal
systems"’. In addition, the researcher actually reduces the understanding of
the reception to "the consequence of harmonization”, which is possible only
if the legal systems are in the same system of legal values, which are
expressed in the relevant principles’.

While researching the reception in constitutional law, A.l. Dudko
suggests to imagine the phenomenon as a process of borrowing the legal
system (the recipient) and elements of another legal system (the donor). At
the same time, the author emphasizes that in the case of a prudent approach
to the transfer of models of the constitutional and political order of one state
to other states, the reception acts as an instrument for the improvement of
constitutional law™. V. I. Lafitskyi also emphasizes the understanding of the
reception as borrowing the constitutional models of other states, which is the
main instrument of the impact of globalization on the constitutional order””.
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In his research, S.A.Panasyuk concludes that "reception”, "transfor-
mation" or “incorporation" are in fact the ways of implementation"’.
B. A. Safarov  also supposes that implementation, transformation,
incorporation, reception and adaptation are the ways of fulfilling international
obligations’®. The doctrinal position of M. O. Baimuratov implies an under-
standing of the reception as a way (form) of harmonization of constitutional
law of Ukraine with the international law®.The acceptable for us in the
opinion of V. V. Manturov. According to his thought such phenomena as
"borrowing", "adaptation™ and "perceptions”, considered in a narrow sense, to
be referred to the parts of large-scale process of “the reception” of law. In a
broad sense, the author proposes to understand the reception as the complex
process, involving not only the transposition of the rules (that is, their
borrowing), but also the process of implementation of these rules by the legal
system of the recipient®.

Savchyn M. V. considers the problem of constitutional borrowing in the
fact that they are close to the problem of copying specific constitutional
institutions and systemic constituent elements, which is debatable®.

According to V. V. Homonai, "... the reception is first of all the complex
process that is not referred to a mechanical transposition of certain normative
provisions, but also it involves the further assimilation and use of ideas,
principles, institutions, etc. of the legal system of other times and
other peoples"®.

Indeed, by ratifying certain international agreements, the Parliament of
Ukraine, on behalf of the State, actually agrees to their implementation into
the national law and it is obliged to textually reiterate the provisions set out
therein, thus harmonizing, adapting or transforming domestic legislation
to EU law.

I. V. Kenenova believes that borrowing of the constitutional and legal
experience does not always require prior sophisticated research into its
usage. The researcher finds the justification of such a position in the
"instrumental approach” and insists: "... it is necessary to borrow only legal
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instruments that do not have obvious ideological or traditional "colouring"®*.

Namely, it is proposed to borrow only: 1) logical moves that are used in the
construction of the legal norms, institutions, as well as to build the
argumentation provided in the justification of legal decisions that have
proven effective; 2) methods of systematization of legal material and
organization of law enforcement practices (acceptable to relevant social or
professional groups); 3) ways of implementing universal norms and
principles of constitutional law®.

According to our opinion, it is quite a debatable idea, since if one does
not directly borrow from the constitutional-legal norms, institutions,
doctrines that have proven their effectiveness in the process of functioning, is
it possible that the reception then contributes to the development of a system
of constitutionalism? Therefore, we convince that we should not focus on a
just “instrumental” approach, since it significantly impairs the substantive
content of the reception (at least borrowing as one of its forms) as
a constitutional and legal phenomenon.

Summarising research findings, it can be noted that in the constitutional
law of Ukraine the concept of the reception is reduced to transfer or
borrowing, which significantly impairs the substantive content and semantic
meaning of this legal category. It is believed that the reception itself from
the point of view of law is an ideologically neutral, mechanical act, which
can be based on a variety of reasons and a diverse ideological base®, but
this approach poses certain threats and can ultimately lead to various
constitutional and legal distortions.

Thus, from the foregoing it becomes obvious the relevance, lack of
research and doctrinal uncertainty in the interpretation of the reception in
general and the reception in constitutional law, in particular.

Constitutional law is a leading public-law branch of the national system
of law, and the peculiarity of constitutional norms, as L. O. Murashko notes,
is the ability to integrate social relations, distinguishing their most stable
types. In this connection, these norms are characterized by a high degree of
generalization of the possible or proper behaviour of the subjects of law,
legal guidelines, specific value-oriented rules for the state building®’.
Therefore, the importance and necessity of studying the reception in
constitutional law is related, first, to the specifics of constitutional legal
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¥ Mypamko JL.I'. AKcHONOrHYeCKOe M3MepeHHe TPOLECca MPABOOOPA3OBAHMSA: HCTOPHS H
COBpPEMEHHOCTh. ABTOped. Iucc. HokTopa lopuandeckux Hayk. Crer. 12.00.01. M., 2015. C. 34.
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norms, which, unlike the norms of other branches, determine the normative-
value guidelines and influence the constitutional activity of the subjects
of constitutional-legal relations. The regulatory capacity of other branches is
to promote the observance of axiological constitutional guidelines and to
strive for their implementation.

Increasingly, researchers point to the gradual internationalization of
constitutional law, that is, the threat that constitutional law ceases to be
national and authentic. In particular, R. Goodin points out that "... reading
large volumes of constitutional texts strikes the similarity of their language;
reading the history of the constitution of any country, it is striking how large
the amount of conscious borrowing is"®.

Saunders Ch. also highlights the linguistic and substantive similarity of
the constitutions of different countries, and studies of the history of their
creation indicate that they originate from each other, but must conform to the
value system of the society for which constitutional principles and norms are
intended. Otherwise, they will remain on paper and will not be realized in
practice or become a reality. Moreover, inconsistency with the value system
of the reality can lead them to change from a stimulus for innovation of the
social sphere to the source of deep social contradictions or an instrument
of coercion of the authorities™.

We would like to highlight that the Constitution is a special system of
values specific to a proper social community, with its specific features,
problems and approaches to solving them. This does not mean absolutization
or ossification. It would be impossible to ignore the general principles, best
international practices, requirements of the international law, international
case law and international constitutional culture®.

To ensure systemic progress it is important to try to harmonize all
of the above with own value system instead of mechanical replication. As
V. Osiatynskyi rightly states, borrowing is inevitable because there are
universal constitutional principles and mechanisms that were known in the
past, they are universally recognized and act as so-called standards or norms
and principles of international law®".

While carrying out the technical and textual transfer of constitutional
legal norms from the donor country to the recipient country, it should be
considered that the existence of each norm or institute is the embodiment of

® Goodin R. Designing Constitutions: the Political Constitution of a Mixed Common-
wealth. Constitutionalism and Transformation: European and Theoretical Perspectives / Ed. by
R. Bellamy, D. Castiglione. Blackwell, 1996. P. 223.

® saunders Ch. A. Constitutional Culture in Tradition. Constitotional Cultures. Ed. by
M. Wyrzykowski. Warsaw, ISP, 2000. P. 41-42

% Harutyunian G. Constitutional culture: the lessons of history and the challenges of time.
Yerevan: Revised English edition. 2009. P. 115.

' Ocsrpincknit B. Tlapajiokchl KOHCTHTYIHOHHOTO 3aHMMCTBOBAHHS. CpagHumensHoe
Koncmumyyuoutoe npago. 2004.Ne 3. C. 53.
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the constitutional traditions, values, ideology and national mentality.
Therefore carrying out the reception it is worth to be conscious about the
process taking into account the specifics of the constitutional development of
a particular state.

CONCLUSIONS

Summarising research findings, it can be noted that in the legal literature
the reception is understood as "borrowing of foreign law", "the process of
perception and adaptation to the prescriptions of law of a particular country,
produced in another state or in a previous historical era”, "historical form of
legal acculturation”. There are thoughts about understanding the reception
"as a borrowing system of general views of individual communities of the
society or society as a whole as for the foundations (principles) of social,
political and legal order". In addition, the reception is understood as "an
organized form of legal borrowing in the process of implementation of which
scientific approach is used in the form of comparative justification for the
transfer of the legal elements from one national legal environment to
another". Besides the phenomenon can be considered as "an assimilation by a
society of another cultural models" or "a way of harmonizing norms of
international law and national constitutional law".

The analysed doctrinal interpretations of the reception as a legal
phenomenon allow us to highlight the polysemanticity and heterogeneity of
this category. Meanwhile, in the constitutional law, the lack of
comprehensive studies of this issue adversely affects both the development
of the functioning of the reception mechanism as a whole and the
effectiveness of implementing a qualitatively updated model of the entire
constitutional mechanism of public power.

Constitutional law science must synthesize and develop traditional
theories of the legal reception, which will result in the development of a
modernized doctrine of the reception in constitutional law. Today, the
development of scientific and technological progress and global challenges
to the humanity (demographic, environmental, terrorist, etc.) have raised the
issue of changing the era of legal thinking and need to modernize the
doctrine of constitutionalism as a whole. These processes imply the need for
close cooperation between states, which further strengthens their
interconnection, requires the development of supranational institutions and
the convergence of legal systems.

The reception in constitutional law, of course, has a dramatic political
and legal connotation and it is directly dependent on constitutional justice
and constitutional culture, since the success of the reforms carried out will
remain only an imitation of constitutionalism if the society does not accept
them and adhere to them.
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SUMMARY

The article deals with the systematic research and formation of a holistic
view of the reception in constitutional law allowed to determine its essence
as a political and legal phenomenon. Also the term "reception" has been
widely used in the scientific discourse, not only in legal science, but also in
philology, cultural studies, psychology, literature, linguistics, music, history
and others. Summarising research findings defined the analysed doctrinal
interpretations of the reception as a legal phenomenon allow us to highlight
the polysemanticity and heterogeneity of this category. Meanwhile, in the
constitutional law, the lack of comprehensive studies of this issue adversely
affects both the development of the functioning of the reception mechanism
as a whole and the effectiveness of implementing a qualitatively updated
model of the entire constitutional mechanism of public power.
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