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FORMALIZATION OF POWERS AS AN ELEMENT
OF OBTAINING THE LAWYER’S LEGAL STATUS

Zaborovskyy V. V.

INTRODUCTION

A lawyer's empowerment is an important element in his/her professional
activity since it not only establishes the essence of his/her relationship with a
client but also determines the peculiarities of the lawyer's individual legal
status. It is determined by the fact that, on the one hand, documents that
certify the lawyer's powers, in particular, can determine the limits of his/her
procedural capacity, and on the other hand — the proper registration of the
lawyer's powers is undoubtedly a guarantee of his/her successful preparatory
as well as all subsequent activities in providing professional legal assistance.
In addition, the proper formalization of the lawyer's powers is, first of all,
one of the main guarantees of a qualified professional judiciary (legal)
assistance to a client (first of all, regarding the client's realization of his / her
claims concerning the lawyer's unlawful activity).

The relevance of the study topic is also manifested by the fact that from the
moment of attaining a lawyer’s status, a person receives only a professional
status, however, the realization of a significant number of elements of this
status is impossible beyond his/her exercise of their procedural and (or) non-
procedural form of advocacy activity, therefore, full realization of a
professional component of the lawyer's status is possible only with the proper
formalization of the lawyer's powers. It is determined by the fact that from the
moment of the lawyer's powers formalization and his/her introduction in the
corresponding process (providing documents confirming his/her powers to
certain authorized entities), he/she acquires an appropriate individual legal
status, which gives him/her the opportunity to fully use the complex of
professional (provided by legislation on the bar) as well as procedural rights.

Unfortunately, neither in theory nor in practice the uniform approaches
have been elaborated as to the proper formalization of the lawyer's
procedural powers. Despite the fact that most procedural codes clearly state
the grounds and documents confirming a lawyer's powers, there are cases
when courts and other authorized entities unreasonably fail to recognize the
validity of their powers on the basis of certain documents. Regarding the
non-procedural form of the lawyer's activity, given the multifaceted
possibility of its realization, it can be argued that the law enforcement
activities of other institutions and organizations do not differ from courts
in these matters.
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The relevance of the study is also evident in the fact that the provision of
the Law of Ukraine "On the Bar and Practice of Law»®, according to which
the authority of an attorney as of the counsel for the defendant or as of the
representative in commercial, civil, administrative proceedings, criminal
proceedings, administrative offence proceedings, as well as of the
representative authorized by the assignment in constitutional proceedings
shall be verified in the order prescribed by law is prescribed by law (Part 3,
Art. 26), specifies the need to analyze the provisions of the procedural codes
governing these issues.

The analysis of the provisions in the current versions of the procedural
codes indicates that the CPC, EPC and CAP of Ukraine have established
identical norms prescribing that the lawyer’s powers as a representative are
confirmed by a power of attorney or a warrant. It indicates that in these types
of procedures, the Ukrainian legislator no longer provides for the possibility
of confirming the lawyer's powers through a contract on the provision of
legal services and the assignment by a body (agency) authorized by law to
provide free legal aid. In contrast to civil, administrative and economic
litigation, the CPC of Ukraine and CUAO points to the possibility of using
such documents to certify a lawyer's powers in court, which indicates the
inconsistency of the Ukrainian legislature in determining the list of
documents that can be used to certify a lawyer's powers in a particular type
of court and the need to examine the legal nature of each of them.

1. Legal aid agreement as a basis for the advocacy practice

According to the provisions of the Law of Ukraine “On the Bar and
Practice of Law”, the sole basis for the practice of advocacy is a legal aid
agreement. Such agreement, in the new editions of the CPC, EPC and CAP
of Ukraine, was a document that could confirm the lawyer's powers in all
types of proceedings.

Unfortunately, the overwhelming majority of the advocacy establishment
(especially young lawyers), as D.P. Fiolevsky rightly points out,
inappropriately treated the conclusion of such an agreement with the client,
moreover, some of them dispensed with such a “formality” at all®. There is
also an assertion that such an agreement (contract, deal) is treated as a legal
professional privilege and therefore cannot be “provided as a document
confirming the lawyer's powers to participate in the case”®. We do not share
this view, but agree with the position of the Ukrainian legislator, who not

! Mpo amBokaTypy Ta aJBOKATChKy MisUIbHiCTh: 3akoH Ykpainm Bix 5mumms 2012 p.
Ne 5076-VI. Ogiyitinuii éicnux Yrpainu. 2012. Ne 62. Cr. 17.

2 Mioneschknii JII. AmBokaTypa: MiApydHHK. 3-Te BH., BMOp. i gom K.: Asepra,
2014. C. 172.

% Bopsux H.B. ABOKaT sIK Cy6’€KT 3aXHCTy Ta HOr0 IOBHOBAXKEHHS. Bicnuk JJomeybkoeo
ynisepcumemy. Cepia B «Exonomixa i npagoy. 2007. Ne 2. C. 449.
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only regards the legal aid agreement as a document certifying the lawyer's
powers but also places the utmost importance on it in the relationship
between the lawyer and his/her client.

This contract is a “starting point” in the relationship between the lawyer
and the principal”®, and is the basis for the realization of a person's
constitutional right to professional legal assistance since its conclusion is a
condition for the initiation of such assistance. The conclusion of the contract
is the lawyer’s responsibility, provided by the law, the violation of which
may be a reason for bringing the lawyer to disciplinary liability (the decision
of the Bar Council of Ukraine issued February 26, 2016 No. 74°).

The Legal Aid Agreement is also the basis for the further relationship
between the lawyer and the court, since in almost all procedural codes
(except criminal procedural) there is a clear stipulation according to which a
person whose rights, freedoms and legal interests are represented by a lawyer
in court, has the right to limit the rights of the latter to commit certain
procedural actions. That is, the lawyer's client determines the peculiarities of
the lawyer's individual legal status, setting, in particular, the limits of his/her
procedural autonomy®.

Unfortunately, there is no single point of view in legal science as to the
legal nature of a legal aid agreement. This has resulted in a variety of
viewpoints regarding the referring of this contract to a particular group of
contracts. The Ukrainian legislator does not answer this question failing to
differentiate the concepts of “legal aid” and “legal services” and being
inconsistent in defining the contract name itself. Thus, in the law on the bar,
he uses the name “legal aid contract”, while in the CPC of Ukraine —
“contract with the lawyer”, in other procedural codes the term “agreement on
legal services” is used, in the previous version — the very term “contract” (an
analogous situation has been reproduced, in particular in the Code of
Administrative Offenses and Customs Code of Ukraine).

Therefore, various points of view have emerged in the legal literature
regarding the definition of the legal nature of a legal aid agreement. Thus,
I.I. Pankov proceeds from the existence of three main points of view
regarding the legal nature of such a contract, pointing out that some authors
refer the provision of legal aid to the sphere of constitutional and social
relations; others consider the contract under investigation to be a special
(unnamed) civil-law contract having a public-law nature; others attribute

4 KopoGuipsiH M.I'. CylecTBCHHbIC YCIOBHS CONAIICHHS 00 OKA3aHHH FOPHHUCCKOR
nmomou. Adsoxam. 2006. Ne 10. C. 19.

Ilpo 3aTBep/KeHHS PpO3’SICHEHHS MIOAO TapaHTiii aJBOKATCHKOI [isUIBHOCTI Ta
OKpPEMHX YMOB HCLMIUTIHAPHOI  BIANOBIZaJbHOCTI, 3aTBEp/KEHO pimeHHsM PAY  Bix
26 mororo 2016 poxy Ne 74. URL: http://unba.org.ua/assets/uploads/legislation/rishennya/
2016-02-26-r-shennya-rau-74_56e baf5d9f 6da.pdf (uara 3Beprenns: 25.09.2019).

3aboposckuit B.B. IlpaBoBas mpupoga HE3aBHCHMOCTH U CaMOCTOSTEIBHOCTH
yKparHcKoro ajgsokata. Studia Prawnoustrojowe. 2018. Ne 39. S. 224.
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legal aid to certain types of civil liability (only to paid services, or only to a
commission, or to a mixed contract)’. A common view among scholars refers
a legal aid contract to a group of service contracts (O.L. Dziubenko?,
M.V. Kratenko®. A number of scholars are of the opinion that the
legal aid agreement is a variant of the commission (H.O. Svitlychna®,
M.Yu. Yefimenko™). The viewpoint that the legal aid contract is regarded as
a mixed agreement is also widespread (K.H.Knyhin'?, D.Ye Koldayev®®,
Yu.V. Romanets™,

One of the most widespread viewpoints in the legal literature is the
view considering a legal aid contract as an independent, specific contract,
that is, a contract of a particular kind. The independent type of contract,
which should be regulated in detail by the law on the bar, and not by the
civil code, is indicated by I.1.Zaitseva®™ and O.Ye. Shpahin®®. The necessity
of special civil legal regulation of the contract on rendering legal aid taking
into account, first of all, its public-legal nature is also pointed out by
1. Pankov?’. All this points to the existence of different points of view
regarding the legal nature of the legal aid contract, which results in the lack

"Tlankos WM. Cornaumienne 00 OKa3saHHH IOPUIMYECKON TOMOLIM KaK OCOOBIH
rpa)KJaHCKO-TIPaBOBOIl 0roBop. Axkmyanvhvie npobnemevr nayku XX| éexa: 6. cT. yd4. Hayd.-
IPaKT. CeMUHapa MOJOIBIX y4eHbIX (T. MuHck, 17 despams 2011 r.). Munck: Munckuii uH-T
ynpasnenus, 2011. C. 44-45.

® Jisio6enko O.JI. 3araibHi TMONOMKEHHS OTOBOPY MPO HAJMAHHA NPABOBOI JOTIOMOTH
(mpaBoOBOI moCIIyTH). Bicnux JIy2ancvkoeo 0epiicagnozo yHisepcumenty GHympiuiHix cnpas imeni
E.O. Jioopenka. 2013. Bum. 2. C.266. URL: http://nbuv.gov.ua/UJRN/VIduvs_2013_2_30
(mata 3BepHeHHS: 25.09.2019).

°Kpatenko M.B JloroBop 06 OKa3aHHH IODHIMYECKOH TOMOIIH B COBPEMEHHOM
TPXIAHCKOM 3aKOHOJATENIbCTBE: aBTOpEd. AMC. HAa COMCK. HAay4H. CTEN. KaHA. IOpHA. HayK:
crer. 12.00.03. Tomck, 2005. C. 14.

0 Cpitmmuna T.0. TloBHOBaXeHHS aJBOKAaTa Ta iX TOCBIMYCHHS TpH  3/ifiCHEHHI
MPEeICTaBHUITBA y IMBUIBHOMY CYIOUYHMHCTBI. [Ipobiemu yusinbhoco npasa ma npoyecy.
Martepiany HayK.-lPakT. KOH}., npucesd. mam’sti npod. O.A. Ilymkina (M. Xapkis, 22 TpaBHs
2010 p.). X.: Harr. ya-t BHYTp. cupas, 2010. C. 312.

€ himerro M.IO. OdopMICHHS MOBHOBAXCHD a[BOKATA B LUBLIBHOMY npoueci. Bicrhux
Mapiynonbcokozo deparcasnoeco ynisepcumenty. Cep.: Ilpaso. 2014. Ne 7. C. 185.

12 Kuurin K.I'. TloHATTS i Miclle J0roBOpY Mpo HAJAHHSA IOPHAMYHHEX MOCIYT aBOKATOM Y
LUBUTBHOMY TIpaBi YKpaiHu. Bicnux Axademii mumnoi ciayocou Yrpainu. Cep.: Ilpaso. 2011.
Ne 2. C. 103.

3 Konmaes JI.E. IlpaBoBas OCHOBa B3aHMOOTHOWIEHHH MEXIy aJBOKATOM M KIHEHTOM.
Hemopusi, punocogus, sxonomura u npaso. 2013. Ne 1. URL: udom.pd/1-2013/12.pdf (nara
3BepHeHHS: 25.09.2019).

¥ Pomanen FO.B. OGmmas XapaKTEpHCTHKA TOTOBOPOB OKa3aHHs IOPHIMUECKHX YCIYT
(HOp%"{eHI/Ie, KOMHCCHS, areHTUpoBanue). 3axonooamenvcmso. 2001. Ne 4. C. 40.

® aitiera MM, Ansokatypa Poccuu: aToped). IMC. Ha COMCK. HAydH. CTEIl. KaH[. FOPHL.
nayk: crent. 12.00.11. ExatepunOypr, 2003. C. 33-36.

® Mnarun A.E. Cornairenue 06 oka3aHMH FOpHAMYEcKoil momomu. KpacHospek: LeHTp
I/IH(i)OPMaLIPIPI, 2014. C. 10.

¥ TMankos M. Cornautense 06 OKa3aHuN FOPUANYECKOM TIOMOILM KaK OCOOBIN TPasKIaHCKO-
MPaBOBOM J10roBop. Axmyanvhvle npobaemst Hayku XX| eexa: ¢O. CT. yd4. Hayd.-PaKT. CeMHUHapa
MONOIBIX yd4eHbIX (T. MuHck, 17 deBpamst 2011r1.). Munck: MuHCKuH HH-T YIpaBiIeHHS,
2011.C. 47.
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of a unified approach in establishing the place of such agreement among
other groups of contracts. This is primarily due to the absence, as it has
been already noted, of a clear distinction between the concepts of "legal
aid» and "legal service» and the perception of what the subject matter of
the contract is.

In one of our works, based on a comprehensive study of the concepts
“legal aid” (“"professional legal assistance») and "legal service», we came to
the conclusion that they can be distinguished according to the subject of
assistance receipt (assistance is received by a person being in a difficult
(problematic) legal situation — object of assistance); the subject of assistance
(a person with a special professional status — a lawyer); the mechanism of
implementation and the scope of legal regulation (securing and guaranteeing
the constitutional right to professional legal assistance); focus on achieving
the result (a lawyer may only provide a certain outcome when providing
legal aid, but in no case he/she is able to guarantee its occurrence) and the
nature of the activity in which they are pursued (advocacy is an independent
professional activity, which, in its nature, is not an entrepreneurial activity
and devoid of commercial component)®.

Therefore, having come to the conclusion that it is necessary to
distinguish between legal aid and legal service and that legal aid should be
associated with the professional activity of a lawyer, we consider it possible
to assume that the legal aid contract should be regarded as an independent,
specific contract, the basis of which is the law on the bar. In this case, we
foremost assume that the subject matter of a contract is one of the main
criteria for distinguishing one type of contract from another'’, which is
crucial in this delineation.

One of the most debatable issues in terms of defining the essence of the
subject matter of the contract is the expediency and limits of its specification.
A.H. Kucherena proceeds first of all from the viewpoint of the necessity for
clear detalization of the subject matter of the contract on rendering legal
aid®. Another point of view is held by scholars®*, who point out that the
subject matter of a legal aid contract should not be specified in detail, given,
first of all, the complexity of the maximum detalization of the legal aid
volume at the time the contract was concluded.

'8 3a6opochkuii B.B. [lesiki kpuTepii po3MeKyBaHHS MOHATh «IIPaBOBA JOTOMOTa» Ta
«IpaBoOBa IMOCIyra» B acleKTi BU3HAYCHHsS CYTHOCTI MpodeciiHol MisIbHOCTI aaBoKaTa.
Topisuaneno-ananimuune npaso. 2016. Ne 5. C. 311-314. URL: http://pap.in.ua/5_2016/94.pdf;

® Iumon C. O6’ekrT i MPEAMET JOTOBOPY 1 LMBUIBHOTO MPABOBIAHOUICHHS: HOTATKH
10 HayKoBOI auckycii. FOpuouuna Yrpaina.2011. Ne 4. C. 62.

2 Kyuepena A.I'. AIBOKaTypa: y4eHHK. 2-¢ U3, iepepal. u gor. M.: FOpucts, 2009. C. 281.

2 Koetyn H.H. IIpenensr oka3aHus IOpUANYECKON MMOMOIIN TI0 COIIAIICHUIO. Y20/108HbIl
npoyecc. 2008. Ne 7. C. 45.; Tlogonbuelit H.A. Beerma nu B MHTepecax TOBEpHUTENs, YTOOBI
aJIBOKAT JICHCTBOBAJI B COOTBETCTBUH C €ro Bonei? Aosokamckasn npakmuka. 2004. Ne 3. C. 16.
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In our opinion, it is necessary to take into account the position according
to which, first of all, one of the constituents of the subject of the contract, in
addition to an indication of a legal problem (dispute) and a state body (other
organization), where it is envisaged to exercise representation (protection) is
also a type of legal assistance, and secondly, if the procedure for providing
legal aid by a lawyer is not regulated by the procedural law, then the type of
legal aid must contain a comprehensive list of specific actions to be
performed by the lawyer?.

We agree with the above given view, since this approach is aimed at
specifying the type of legal assistance provided by a lawyer (to prevent
possible conflict situations between him/her and the client), and at the same
time does not imply unreasonable restrictions on the practice of a lawyer in
providing legal assistance. Therefore, the peculiarity of the subject matter of
a contract for the provision of professional legal assistance (including the
complexity of specifying the type of such assistance at the time of the
contract conclusion), combined with the fact that such assistance is deprived
of both a commercial component and the possibility of guaranteeing the
occurrence of a certain result, once again confirms our view of the specific
nature of the legal nature of this agreement.

The peculiarity of the contract on legal aid is manifested both at the stage
of signing and terminating the contract. Thus, when signing a contract, a
lawyer must undoubtedly comply with the requirements stipulated, in
particular, by the Law of Ukraine "On the Bar and Practice of Law»
(Article 28) and the Attorneys Code of Ethics (Section 3)%. Attention should
also be paid to certain aspects of the involvement of a defense lawyer,
investigator, prosecutor, investigating judge or court for the implementation of
dock defence. The analysis of the provisions in Art. 49, 52, 53, 54 of the CPC
of Ukraine gives the opportunity to agree with the statement that the
introduction of a defense lawyer in cases according to which the law provides
for his/her obligatory participation can take place without taking into account
the will of the defendant (suspect) as well as concluding an agreement with
him. The specifics of a legal aid agreement are also reflected in the procedure
for terminating the contract. It should be noted here that, for instance, a
criminal defense lawyer has the right to refuse to perform his/her duties only
on the grounds provided for in Section 4 of Art. 47 of the CPC of Ukraine.

Therefore, the existence of these features, both at the stages of signing
and terminating the legal aid contract, indicates the difference between this
type of contract and other types of contracts (in particular, the service

2 lankos W.M. CyliecTBEHHBIC YCIOBHS COITANICHHS 00 OKA3aHHH IOPHIMUYECKOH
nomoutn. Becuix benapyckaea o3sporcaynaza sxanamivnaea yuieepcimoma. 2012. Ne 4. C. 93.

z IpaBuna anBOKAaTCHKOI €TUKH, 3aTBEPIUKEHI 3BITHO-BUOOPHHUM 3°13710M aaBOKaTiB YKpaiHu
Bin 9 uepsns 2017 poky. URL: http://vkdka.org/wp-content/uploads/ 2017/07/PravilaAdvokatskoji
Etiki2017.pdf (mata 3Bepuenus: 25.09.2019).
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contracts, including the commission contract) and is an additional
confirmation of our opinion on peculiarity of its nature. In addition, the
provisions of Section 3 of Art. 27 in the Law of Ukraine “On the Bar and
Practice of Law”, according to which the contract on provision of legal
services shall be subject to the general requirements of contract law which
does not allow us to attribute the legal aid contract to any particular type of
contract, but indicates to the need to regard it as a separate type.

Having analyzed the essence of the legal aid agreement, as well as
reaching the conclusion that it is necessary to distinguish between the
concepts "legal aid» and "legal service» and the possibility to agree with the
statement of scholars who refer such assistance, in particular, to the sphere of
constitutional legal relations, we consider it necessary to determine the scope
of this contract legal regulation.

According to IL.I. Pankov, the lawyer and his/her client must reach
agreement on the terms of legal assistance, therefore, this agreement is a
"civil-legal form of the enforcement of the right enshrined at the
constitutional level and guaranteed by the state to every person»?’. This
necessity is due to the fact that “no sphere other than civil law is able to offer
any specific means of regulating legal aid provision”?. Therefore, we share
the opinion of the Ukrainian legislator, who in the above mentioned
Section 3 of Art. 27 of the Law of Ukraine “On the Bar and Practice of Law”
envisions that the contract on provision of legal services shall be subject to
the general requirements of contract law, which in their essence are the
norms of the Central Committee of Ukraine in this sphere, however, the basis
for the legal regulation of the contract is the law on advocacy (in particular,
the Law of Ukraine "On the Bar and Practice of Law» and the Attorneys'
Code of Ethics).

Given the independent nature and specifics of the legal nature of the legal
aid agreement (being the sole basis for both the exercise of advocacy and the
exercise by a person of his or her constitutional right to professional legal
assistance, on the one hand, it regulates the lawyer's relationship with his/her
client, and on the other hand, it is the basis for further relationship of the
lawyer with the court), we consider that in case neither the client nor the
lawyer pursues the purpose of maintaining attorney-client privilege, which
may be outlined in the terms of the agreement, it must be the main and only
document certifying the attorney’s powers in court.

2 Tlankoe W.M. Cornamenne 06 OKasaHHH FOPUIMYECKON TOMOIIM KaK O0COOBI
TPaKAaHCKO-TIPABOBOU TIOTOBOp. AkmyanvHblie npobnemvt nayku XX éexa: ¢6. cT. y4. Hayuy.-
MPaKT. CEMUHapa MOJOIbIX y4eHbIX (r. MuHck, 17 despans 2011 r.). Munck: Munckuit uH-T
ympasnenus, 2011. C. 45.

Kparenko M.B JloroBop 00 oOKa3aHHM IOPHANYECKOH IOMONIM B COBPEMCHHOM
IPXIAHCKOM 3aKOHOJATENIbCTBE: aBTOpEed. AMC. HAa COMCK. HAay4H. CTEN. KaHA. IOpHA. HayK:
cren. 12.00.03. Tomck, 2005. C. 14.
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Therefore, we do not share the position of the Ukrainian legislator, who
in the new editions of the CPC, EPC and CAP of Ukraine does not envisage
the possibility of certifying the lawyer's powers through a legal aid
agreement, while leaving this possibility in other legal and regulatory acts.

2. Documents certifying the lawyer's powers
(lawyer's warrant and power of attorney)

According to Art. 26 of the Law of Ukraine "On the Bar and Practice of
Law» one of the documents that certify the lawyer's powers to provide legal
assistance is a lawyer's warrant. The specificity of this document is that it can
certify the attorney’s powers in all types of proceedings. Generally, a
lawyer's warrant is considered as a written document issued by an attorney,
attorney bureau or attorney company and must have a signature of the
attorney. The standard form of a warrant is approved by the Provision on a
Warrant for Legal (Judicial) Assistance (New Edition)?.

The lawyer’s use of a warrant as a document certifying his/her powers is
one of the most debatable issues in the legal literature. Proponents of the
position on the expediency of the lawyer’s using this document proceed from
the fact that it is the most progressive and most functional lawyer’s right?’
orthe only document that must certify his/her powers altogether®.
The advantages of using a warrant, in comparison with other documents,
include, first of all, the simplification of the permit to litigate the case and the
possibility of its use in urgent cases, as well as maintaining the legal
professional privilege (V.V. Voloshyn, O.V. Panchuk®). The opposite point of
view is held by scholars, who point out both the illogical nature of its use®,
and the fact that no country with a developed legal tradition has a document
that is analogous to a lawyer's warrant®.

% TlonoeHHs TIPO OpJIEp HA HAJAHHS MPABHHYOI (IPABOBOT) JONOMOTH (HOBA PENAKILis),
3arBepkeHo pimenHsm PAY Big 12 keitHs 2019 poky Ne41l. URL: https://unba.org.ua/
assets/uploads/legislation/pologennya/2019-04-14-polozhennya-41_5cdc17a3782b5.pdf  (mara
3BepHeHHs: 25.09.2019).

7 Bomomwn B.B. Hacymmi npobremn amsokata. Opaep aaBokaTa Ykpainu. Yaconuc
Akademii  aosoxkamypu  Vkpainu. 2011. Ned (13). URL: http://archive.nbuv.gov.ua/
e-journals/Chaau/2011-4/11vvvoau.pdf (mara 3Bepuenns: 25.09.2019).

% Bopsux H.B. AxBokar sik cy0’€KT 3aXUCTy Ta {Or0 IOBHOBAXCHHS. Bichuk JJoneybkozo
ynisepcumemy. Cepia B «Exonomixa i npagoy. 2007. Ne 2. C. 448.

» Tlanuyk O. Oxpemi NMUTaHHS HaJaHHS aJBOKATOM IPAaBOBOI JOMOMOTH CBIAKY. 3aKkoH
u orcusmb. 2013. Ne 3. C. 33.

¥ epimenxo M.FO. OdopMIeHHS MOBHOBa)KEHb aABOKATA B LHBILILHOMY HpOIEC. BicHux
Mapiynonscokozo depacasnozo yuigepcumemy. Cep.: Ilpaso. 2014. Ne 7. C. 185.; Mapuyk B.L
OcoONMBOCTI  IOKYMEHTAJIBHOTO O(GOPMIICHHS TOBHOB@XEHb aJIBOKAaTa 1 BJOCKOHAJICHHS
y MeXax UHHHOIO 3aKOHOMAaBCTBA. BicH. Hay. yn-my «J/Ivsiécoka nonimexuixkay. 2014.
Ne 807. C. 178.

* Bypobun B. AzBokatckmii opaep — HeobxommmocTh M anaxpormsm? URL:
http://fparf.ru/news/all_news/blogs/VVBurobin/ (zata 3seprenns: 25.09.2019).
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Investigating both the historical aspect and the position of the previous
legislation regarding the use of the warrant as a document certifying the
lawyer's powers®?, we concluded that there were significant shortcomings in
its application. Thus, the need to add to the warrant and the excerpt from the
contract (except for criminal proceedings), which stated the lawyer's powers
as a representative (defense counsel) or the restrictions of his/her rights to
execute certain procedural actions, indicated that the warrant in its essence
only formally confirmed the existence of powers but did not determine the
scope of these powers. All of this neutralized such unconditional advantage
of the warrant as the possibility of its use in cases of providing emergency
legal aid, when there is no possibility to conclude a contract for providing the
assistance, taking into account the need both to submit an extract from the
contract in the case of using the lawyer's warrant and to indicate the number
(if available) and the date of concluding the agreement.

The adoption of Law No. 2147-VIII* indicates that the Ukrainian
legislator has changed their attitude to the use of the warrant as a document
confirming the powers of the lawyer-representative. Thus, the CPC, EPC and
CAP of Ukraine have already enshrined identical rules according to which
the powers of a lawyer as a representative are confirmed by a power of
attorney or a warrant issued under the Law of Ukraine "On the Bar and
Practice of Law». Such legal regulation (the absence of the requirement to
add an excerpt from the legal aid agreement to the warrant, as well as the
possibility to confirm the power of the attorney-representative in such types
of court, only by means of a commission in addition to the warrant), turned
the warrant into one of the leading documents confirming the lawyer’s
powers, which can be used in all types of proceedings.

At the same time, given the provisions of Section 2 of Art. 26 of the Law of
Ukraine "On the Bar and Practice of Law», which does not contain a
requirement for the obligatory acceptance of a warrant by all bodies,
institutions, organizations to confirm the lawyer's powers, indicates the
possibility of using it, except for procedural codes, only by certain normative
acts, namely: the Criminal Code of Ukraine, the Customs Code of Ukraine,
however, the requirements of the need for mandatory addition of excerpt from
the contract to the warrant remain unchanged, which indicates the

# 3a6oposcekuit B.B. IIpaBoBa Mpuposia JOBIPEHOCTi Ta opiepa SK JOKYMEHTIiB, IO
MOCBIUYIOTh TOBHOBA)KCHHS aJ(BOKAaTa HAa HAJaHHSA IPaBOBOI JONOMOTH. Peghopmyeants
3aKoHO00a8cmea YKpainu ma po3eumox CycnilbHux 8iOHOCUH 6 YKpaiui: numanms 63a€mo0ii.
Matepianu MixHapoaHOT HayKOBO-TIpakTHYHOI KoH(pepeHuii (M. Ykropon, 28-29 Gepesns
2014 p.). Yxropon: YKropoAchKkuil HallioHAIbHUN yHiBepcutert, 2014. C. 273-276.

* Ipo BHeceHHs 3MiH 10 ['0CTIONAPCHKOTO MPOLIECYATBHOTO KoAeKey Ykpainu, LluBinsHoro
IpoLECyadbHOT0 Kojekcy Ykpainu, Konmekcy aaMiHICTpaTMBHOrO CyJOYMHCTBA YKpaiHH Ta
IHIIMX 3aKOHOJABYMX aKTiB: 3akoH Ykpaiuu BiJ 3 xoBTHs 2017 poky Ne 2147-VIII. Bioomocmi
Bepxognoi Paou Yxpainu.2017. Ne 48. Cr. 436.
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inconsistency of the Ukrainian legislator on the possibility of using the
document to confirm the lawyer’s powers.

The existing legal regulation of the procedure for using a lawyer's
warrant testifies, first, to the change by the Ukrainian legislator of their
attitude to using it as a document confirming the lawyer's powers, since the
warrant is in fact no longer considered as such; in fact it only formally
confirmed the lawyer’s powers and did not determine their scope but only
served as evidence of the conclusion of a legal aid agreement between a
lawyer and his/her client (given the absence of the need to file an extraction
of the contract together with a warrant in most cases) and secondly, the
turning of warrants into one of the leading documents.

A power of attorney is one of the documents that can attest to a lawyer's
power as a representative (defense counsel) of a person in court. In
accordance with the procedural codes, a power of attorney may be used by a
lawyer in all types of proceedings, except in criminal proceedings (its
application is allowed only by a representative of the legal entity involved in
the proceedings, and only when such a representative is not a lawyer).

Exploring the ongoing debate in the civilized doctrine on the legal nature
of the power of attorney>, we share the view of those scholars who broadly
regard it as a unilateral juristic act®®, being a complex legal structure®, the
basis of which is the contract. Regarding the relationship between the power
of attorney and the contract, which is the basis for its issuance,
O.L. Nevzhodina views the power of attorney as "one of the most common
ways of expressing the content of power from the outside, but not the basis
of the powers»>. In our view, such a position is characteristic of both a
lawyer acting as a representative and a representative who is not endowed
with such status. However, if the contract of attorney is the basis (grounds)
for the emergence of representation relations between the solicitor
(representative without the status of a lawyer) and the principal, then the
specifics of the legal nature of the contract on legal aid (the possibility of its
certifying the lawyer’s powers) indicates otherwise. All this again testifies to
the special role of such an agreement and to its delimitation from the contract
of commission.

* 3aGoposchknii B.B. JIOBIpeHICTh K TOKYMEHT, IO MOCBiIdye MOBHOBAXKCHHS aBOKATA.
TopisusaneHo-ananimuune npaso. 2016. Ne 6. C. 270-271. URL: http://pap.in.ua/6_2016/80.pdf
(nata 3BepHenHs: 25.09.2019).

* T'opnon A. TlpeactaBuTensctso B rpakaanckom mpase. C.-116.: Tum. Ilpenepa, 1879.
C.85.; JHopoxenko M.IO. I'pakmaHCKO-IpaBOBOE pETYIHPOBAHHE IIPEACTABHTEILCTBA:
mpoOIeMbl TEOPHU U 3aKOHOJATENbCTBA: aBTOped. IUC. HAa COMCK. HAyYH. CTEIl. KaHI. IOpHI.
Hayk: crent. 12.00.03. M., 2007. C. 18.

® Opnoa M.M. JIOBEpEHHOCTH Kak THMChMEHHOE YIIONHOMOUHE.  Bioutemens
nomapuanvrou npakmuku. 2003. Ne 4. C. 22.

¥ Hessromuna E.JI. OcHOBaHHS TOGPOBOILHOTO MPEICTABUTENLCTBA B COBPEMEHHOM
rpaxaaHckoM mpase Poccun. Becmnux Omcrozo ynusepcumema. 2008. Ne 4. C. 104.
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Regarding the provisions of the current editions of the CPC, ECP and
CAP of Ukraine, they stipulate identical norms on the power of attorney on
behalf of a legal entity (issued by signature (electronic digital signature) of
an official authorized by law, constituent documents) and are almost
analogous to the power of attorney on behalf of physical entities. Thus,
allowing the possibility of testifying the power of attorney on behalf of
physical entities, notarized or, in cases determined by law, by another person,
as well as by an official of a body (institution) that has made a decision on
granting a person free secondary legal aid, the CPC and the CAP of Ukraine
provide for the possibility of testifying the powers by a court resolution.

With regard to the notarized powers of attorney and the powers of
attorney, which are equivalent to such, the procedure for their certification is
regulated, in particular, by the Law of Ukraine "On Notary»® and the
Cabinet of Ministers Resolution "On the Procedure of Certifying Covenants
and Powers of Attorney Equal to Notarized Certificates»™.

Pursuant to paragraph 26 of the abovementioned Resolution, a power
of attorney in the name of a lawyer should include the number and date
of issuing the certificate on the right to practice as a lawyer and the
organizational form of the practice of advocacy. The need to provide this
additional information, on the one hand, clearly identifies the legal status of
the lawyer-representative in the relevant proceedings and, on the other hands,
impedes his or her ability to abuse the choice of legal status of the lawyer-
representative or the actual representative (in particular, in terms of avoiding
disciplinary liability).

Therefore, a power of attorney is one of the documents that can attest to a
lawyer's powers as a representative (defense counsel) of a person in all types
of judicial proceedings, except criminal proceedings. The imperfection of
Ukrainian legislation on the use of a warrant and a legal aid agreement
makes the power of attorney a basic document that attests to the status of a
lawyer in the exercise of his/her non-procedural form of activity. However,
regardless of the form in which the lawyer conducts his/her professional
activity, the legal aid agreement always serves as a basis for issuing a power
of attorney, which in turn is the basis for the exercise of his/her powers in the
relations with other individuals.

In addition, in the aspect of examining the issue of the lawyer's powers
formalization, in one of our works* we disclose the essence of the power of

* Ipo norapiat: 3akon Ykpainu iz 2 Bepects 1993 p. Ne 3425-XI1I. Bidomocmi Bepxosnoi
Paou Vkpainu. 1993. Ne 39. Cr. 383.

¥ TIpo mMOpPANOK TOCBiTUEHHS 3amOBiTiB i JOpYYeHb, NPUPIBHIOBAHMX O HOTApialbHO
nocsiguennux: ITocranoBa Kabinery MinictpiB Ykpainu Bix 15 gepBus 1994 p. Ne 419. URL:
http://zakon3.rada.gov.ua/laws/show/419-94 (nara 3BepHenns: 25.09.2019).

® 3aGoposchkuii B.B. IIpaBoBmii CTaTyc ajBOKaTa B yMOBAaX CTAHOBJCHHS HE3aJIEKHOI
anBokaTypu Ykpainu: Monorpadis. Yxkropon: BumaBHmumii nim  «['enpBetmkan, 2017.
C. 375-378.
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attorney, first, in the context of certifying the representative’s authority in the
constitutional court, and second, as one of the documents certifying the
lawyer's power in providing free legal aid.

Based on the conducted research, we conclude, in particular, that a power
of attorney in a constitutional court should not be considered as a document
certifying the representative's powers, but as a way of delegating powers,
whereas such documents may, in fact, be any documents stipulated by Art.
26 of the Law of Ukraine "On the Bar and Practice of Law». It also analyses
the legal nature of an assignment by a body (agency) authorized by law to
provide free legal aid, where we primarily share the existing procedure for
issuing such a commission, since it aims at significantly accelerating the
initiation of such assistance.

CONCLUSIONS

An important element of a lawyer's professional activity is the formalization
of his or her powers, which both establishes the essence of the lawyer's
relationship with his/her client and determines the peculiarities of his/her
individual legal status. The lawyer’s powers formalization is performed by
means of documents confirming his/her powers including a legal aid agreement;
a warrant (taking into account the need to submit an excerpt from such
agreement in some cases); assignment by a body (agency) authorized by law to
provide free legal aid and the power of attorney of a physical or legal entity.

Although a lawyer's warrant and, apart from criminal proceedings, a
power of attorney are documents that certify the lawyer's powers in all types
of proceedings, the sole basis for the practice of advocacy is a legal aid
agreement, which in the case of neither the client nor the lawyer seeks to
maintain the attorney-client privilege, which may be outlined in the terms
of such agreement, should be the main and only document certifying
the lawyer's powers in court.

Based on the distinction between the notions "legal aid» ("professional
legal assistance») and "legal service», taking into account the peculiarities of
concluding and terminating the legal aid agreement, in combination with the
fact that the provision of such assistance should be associated with the
lawyer’s professional activity, we come to the conclusion that such
agreement should be regarded as an independent, specific contract, which is
a type of civil-legal contract (although unnamed in the Civil Code), and the
basis of legal regulation is, in particular, the Law of Ukraine "On the Bar and
Practice of Law " and the Attorneys' Code of Ethics.

The existing legal regulation of the procedure for using a lawyer's warrant
testifies, first, to the change by the Ukrainian legislator of their attitude to its
use as a document confirming the lawyer's powers, and, second, to turning the
warrant into one of the leading documents in this aspect. A power of attorney
is one of the documents that can attest to a lawyer's powers as a representative
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(defense counsel) of a person in all types of judicial proceedings, except
criminal proceedings.

The imperfection of Ukrainian legislation on the use of a warrant and a
legal aid agreement makes the power of attorney a basic document that
attests to the status of a lawyer in the exercise of his/her non-procedural form
of activity. However, regardless of the form in which the lawyer conducts
his/her professional activity, the legal aid agreement always serves as a basis
for issuing a power of attorney, which in turn is the basis for the exercise of
his/her powers the in relations with other individuals.

SUMMARY

The article reveals the legal nature of such an important element in his/her
professional activity as a lawyer's empowerment. This element not only
establishes the essence of his/her relationship with a client but also determines
the peculiarities of the lawyer's individual legal status being a prerequisite for
the full implementation of the professional component of this status.

The article addresses the problematic issues of determining the nature of
a legal aid contract, taking into account, inter alia, the lack of a unified
approach to establishing the place of this contract among other groups of
contracts. It also rationalizes the need to differentiate the concepts "legal aid»
and "legal services», given that the provision of such assistance should be
associated with the professional activity of a lawyer. Taking into account the
abovementioned facts, as well as the peculiarities of both conclusion and
termination of the legal aid agreement, it is concluded that it is necessary to
regard the agreement as an independent, specific contract, which is a type of
civil-legal contract.

This article analyzes the nature of other documents that confirm the
lawyer's powers in terms of the procedural and non-procedural form of
his/her activity. The advantages and disadvantages of the practical
application of each of these documents are revealed, as well as attention is
paid to the existing legislative gaps in their usage.
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