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THE IMPORTANCE OF PUBLIC ADMINISTRATION
IN ADMINISTRATIVE REGULATION

Halunko V. M., Demchuk A. M., Yatsyshyn M. M.

INTRODUCTION

At first glance, the relevant amendments, that is the change and update of
the framework of categories and concepts of disciplines of administrative
cycle in terms of the -categories “state management) and “public
administration), caused by banal borrowings of the foreign terminology.
However, it is not quite so and partially corresponds to reality. Now,
theoretical and legal category of “public administration” is increasingly
applied in academic and scientific disciplinary use of administrative-legal
cycle that greatly modifies, typical for the second half of the twentieth
century, the Soviet conceptual identification (association) of administrative
legal disciplines with the category “governance”.

Therefore, it is clear that there is the foreign lexical influence on the
transformation of governance into public administration in the case of a
change of the obsolete categories base of administrative-legal cycle and in
terms of the theoretical use of terminological legal vocabulary based on the
foundations and principles of the concept of “governance” or ‘“public
administration)). But, in our opinion, this influence should be considered as a
groundless or secondary, in other words, as narrow one.

According to our opinion, one of the answers relatively establishment of
the primary factor for substitution of the terms “governance” for “public
administration)), advantages of the application of “public administration” in
the theoretical dimension of the sciences of legal and administrative direction,
can be obtained if there is a particular definition of “public administration”
established through analyzing specific characteristic features of this
procedural activity, which, according to our position, is the most optimal
approach.

1. Meaning of the category of “public administrations”

The analysis of foreign literature regarding the category of “public
administration” actually testifies about the similarity of scientific positions
regarding the content, purpose and classification approaches.

Thus, Singh H. and Sachdeva P. indicate that the term “administration”
derives from Latin “administere”, which means the care of people or affairs
management. In opinion of scholars, administration can be defined as “group
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activities which include cooperation and coordination with the purpose to
achieve desired goals or tasks”.

In general, the term “administration” includes at least four different
meaning depending on the context of use:

—the first, as a discipline: the name of a field of study or discipline that
was lectured in colleges and universities;

—the second, as places, type of work (profession), especially it touches the
process of knowledge obtaining and training, in fact human resources training;

—the third, as a process, namely the total number of measures taken to
implement public policy or policy for the provision of public services or goods;

—the fourth, in the synonymous meaning of the categories “executive” or
“government™.

In the general sense, the term “public administration” refers, above all, to
the general management of society as a whole. Therefore, in the general sense,
administration’s activity is directed at shared benefit of the public through the
implementation of public administration®.

Other scholars, in particular Morenikeji A. and Oluwafemi J., consider
public administration as the government activity on the formulation and
adherence to state policy at the federal, state and local levels, as well as the
implementation of executive and operational functions. At the same time, they
emphasize the fact that public administration forms government activity for
people. Due to the efficient and effective public administration, the
government provides high-quality administrative services for a citizen®.

Marume S.B.M. says that public administration should be interpreted
through the prism of two main approaches to the meaning of
corresponding categories, in particular integrated one which is a
comprehensive and covers all actions of the government and managerial
approach, which will be more narrow in relation to the integrated and will
provide management influence. According to this point of view, public
administration covers all measures taken to achieve the goal of state
power. In other words, public administration is the complex of managerial,
technical, office and personnel activities®.

! Singh H., Sachdeva P. Public Administration: Theory and Practice. Dorling Kindersley.
2012. P. 1-25. URL: http://egyankosh.ac.in/bitstream/123456789/ 25454/1/Unit-1.pdf.

2 Public Administration: Definition, Nature and Dimension (article). URL:
http://www.yourarticlelibrary.com/public-administration/public-administration-definition-nature-
and-dimension/63417.

® Morenikeji A., Oluwafemi J. Towards A Theoretical Definition of Public Administration.
Journal of Business and Management. 2014. Ne 3(16). P.65-70. URL: file:///C:/Users/User/
Downloads/TowardsATheoreticalDefinitionofPublicAdministration-OLLAJohnOluwafemi.pdf.

4 Tepuymak M.M. Kypc nekuiif 3 agMiHICTpaTHBHOIO IpaBa (3arajbHa 4acTHHA): TE30BI
(dopmymoBanns. Yxropon: Ipaxna, 2016. C. 9.
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In fact, Uchem R.O. and Erunke C.E. support almost the same position
regarding the separation of public administration interpretation in the integral
and managerial approaches, but the scholars consider this category from the
position of integral and managerial schools. In particular, they emphasize that
public administration is a relatively broad and comprehensive area that does
not point to the specific direction and scope of public administration. Public
administration, at the moment, crosses the line of governmental activities and
ruling circles including other spheres, namely church, market, postal services,
transport and international relations, etc. However, for a more detailed
understanding of the scope of public administration it is advisable to use the
following scientific schools: integral and managerial.

The Integral School interprets public administration is a sum total of all
the activities undertaken in fulfillment of public policy. These activities
include not only managerial and technical functions but also clerical. The
central argument of the integral scholars is that public administration is only
concerned with all the activities of government undertaken by one or the
entire three branch of government.

In its turn, the Managerial School sees public administration as an area
that is specifically concerned with only those persons engaged in the
performance of managerial functions in an organization. This implies that
only those who plan, programme and manage the activities of an organization
are the main focus of public administration. The functions of these people are
numerous, and are geared towards the achievement of certain goals. For the
first time, these functions were outlined in 1980 using the acronym
POSDCORB, meaning: P. Planning, O. Organizing, S. Staffing, D. Directing,
C.0. Coordinating, R. Reporting B. Budgeting®.

It also necessary to mention scientific achievements of Pommer E.,
Edwards G., Raadschelders Jos C. among the number of topical foreign and
modern papers devoted to public administration®.

In general, we think that public administering is the activities of bodies of
public administration towards satisfaction of public needs (interest) of natural
and legal persons’, and public administration is a complex of state and
municipal bodies the activities of which should be aimed at meeting public
interest.

® Uchem R.O., Erunke C.E. Nature and scope of public administration. International Journal
of Development and Sustainability. 2013. Ne 1. P. 177-182. URL: https://isdsnet.com/ijds-v2n1-
13.pdf.

® Pommer E. Public administration in Europe. Zarzadzanie Publiczne. 2016. Ne 2(36).
P. 34-52. URL.: file:///C:/Users/User/Downloads/zp36-2.pdf.

7 Tepuymak M.M. Kypc sexuiif 3 aJMiHICTpaTHBHOTO NpaBa (3arajbHa YacTHHA). TE30Bi
(dopmymoBannst. Vxkropox: Ipakaa, 2016. C. 9.



Therefore, in the context of relevant definitions and disclosure of the
stated problem, we propose to pay a special attention to the term “public
interest”, which will act as a system-generating, primary characteristic of the
category “public administration) in a particular situation. In our opinion, such
a characteristic feature as publicity equally acts as a qualifying one both for
“public administration” and “governance” in terms of the legal nature of
administrative legal relationship where an entity of authoritative power always
acts as one of the parties (subjects) regardless of a situation and subject.

We support and share the position of R. Melnyk and S. S. Mosondz on the
definition of “public interest” as a conscious interest of the whole society,
which is a reflection of the economic, social and law-enforcement needs of the
population®, and we propose to indicate that public interest in public
administration, on the one hand, is the quintessence for an unhampered
implementation of public international and constitutional rights such as
follows: the right to form power (electoral law), to public service, to social
security, and on the other hand is the activities of public bodies in observance
of the principles of law, rule of law, transparency, inevitability of punishment,
and others.

Consequently, the term “public interest) in the context of the category of
“public administration” will obtain basic, as noted, system-forming content
and will be a theoretical reflection of the ideal model of state functioning in
terms of partner activities of public authorities and citizens, the relationships
formed on trust and compliance with laws.

Moreover, public interest, in accordance with the modern theory of
“anthropocentrism” in administrative study, is the purpose of the activity of
public authority by its bodies. However, depending on a political, economic
and social environment, the realization of public interest may not coincide
with the democratic principles and foundations in full, above all it touches the
application of public coercion, but within the statutory limits, in the case of
emergency or other essential conditions (for example, in the context of anti-
terrorist operation).

In support of this statement, in 1911, A. Yelistratov wrote that public
interest would always be the subject-matter of the relations between a
representative of state power and citizens. In this context, an outstanding
scholar noted that the public interest takes government for common interest,
this, in turn, depends on the level of population’s culture. And what
government considers as a public weal, in fact, can differ from the interests of
a large part of the population. But, in any case, the demands of the ruling

® AnmimictpatuBHe mTpaBo VkpaiHu (y CXeMaXx Ta KOMEHTapsX): Hapd. MOCIOHHMK /
P.C. Menpuuk, C.O. Mocsonas; 3a pen. P.C. Mensuuxa. K.: FOpinkom Iutep, 2015. C. 18.
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government are placed on citizens not as a private interest of individual
representatives of power, but for the public good”.

In turn, the category “state administration), which according to the Soviet
legal tradition and heritage, closely correlates with state control over the
activities of public bodies like administrative-team cooperation but in essence
it is a strict control of one entity over the activities of other in the aspect of
functioning of public power, is not relevant taking into account the ephemeral
effectiveness of administrative-team system of public administration in
comparison with the present not the best state of affairs.

In our opinion, advantages of the concept of “public administration” over
the concept of “governance” in relation to the formation of terminology
framework of administrative-legal cycle in the modern circumstances is
obvious, and fist of all it caused by the political-social European integration
process, a course chosen by political officials and expected public desire for
shifts and changes in fortunes.

Analysis of theoretical scientific basis which usually has solutions of the
problem is no less important aspect in revealing the essence of any issue as
well as in developing any subject-matter. Thus, other answer to the
expediency of change of administrative terminological categories of
“governance” into “public administration” we will get after the analysis of
different opinions, subjective points, and ideas of leading scholars in
administrative study.

In a textbook “Administrative Law” T. Hurzhii stresses that “adminis-
tering” is activities of administration on adjustment of subjects’ actions
(bodies, units, enterprises, institutions, organizations) and, in addition, he
divides this term into such subtypes (according to the criterion of interest
implementation):

—public administering (implemented for the purpose of realizing public
interests);

—private administering (implemented for the purpose of realizing private
interests);

—corporate administering (implemented for the purpose of realizing
corporate interests)°.

In our opinion, the author’s (T. Hurzhii) approach to the definition of
“administering” is more in line with the category of “management”, as
activities on actions adjustment of subordinate subjects will mean a certain
imperative component specific to administrative-team principle, but not a

® Enmctparos A.U. AsMuBucTpaTHBHOE MpaBo. M.: Tum. W.JI. Ceitnua, 1911. 89 c.
0 Typsiit T.O. Anminictpatusre npaBo Yipainm: Hasd. moci6ruk. K.: KHT; X.: Bypyn i K,
2013. C. 13.



dispositive component specific to partner relationship. Nobody denies that any
activity, either in public bodies or at a private enterprise, based on
subordination, for example following the conditional construction
“authorities-apparatus-staff’. At the same time, coercion application is not
always a key for discipline and successive team cooperation, more often
moral and finance encouragements and others serve as more effective
mechanism. Moreover, in practice, the terms as “dependent” and
“subordinate” are interpreted by employees in an ambivalent manner, and
don’t promote harmony keeping in team.

In turn, we completely share the position regarding the division of
“administering” into public, private and corporate according to the criterion of
interest implementation.

R. Melnyk in a textbook “General administrative law” concludes that
“public management” is an activity connected with the internal organization
of functioning (reorganization of divisions, transfer of civil servants,
implementation of disciplinary liability) of public authorities, and “public
administration” is a general concept which cover subjects the main task of
which is enforcement of the Constitution and laws™.

We support the abovementioned definitions of “public management” and
“public administration”, and taking into account the definition of public
management as an internal organization of activity of public subjects we see
it expedient to correlate, partially, similar terms “public administration” and
“public management” according to the principle “from the general to the
special). In this term, “public administration” acts as the general, and “public
management” acts as the special.

In our opinion, public administration is a general activity of public
authority on satisfaction of public interest (it was mentioned above) regardless
of a typology of administrative relations that consists a general subject of
administrative law. And the approach of R. Melnyk specifies public
management as internal organizational activity of public authority that, in our
opinion, provides practical realization of public relations subject of which
may be:

—the first, processes connected with the beginning, service career and
discharge from public service;

—the second, implementation of tasks and functions, which are established
by staff arrangement of official powers, as well as tasks, duties, instructions of
direct and senior leaders of a body where a person works.

' Zarameme anmimicTpaTmeHe mpaBo: mimpyunmk / LC. Ipumenxo, P.C. MenbHuk,

A.A. Ilyxrenpka Ta iH.; 3a 3ar. pex. L.C. I'punenka. K.: IOpiakom Iurep, 2015. C. 53-54.
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There is a quite similar approach of Frederick C. Mosher, who in his own
article on “Britannica” encyclopedia resource, says that in our time “public
administration” should be compared with the responsibility for determining of
policies and development government programs, namely, for planning
activities, organization, management, coordination and control over national
and government operations™?,

A non-standard but surprisingly relevant analysis of the category “public
administration” which has been conducted by T. Kolomoiets, a well-known
Ukrainian academic lawyer, sparks interest and draws attention. Thus, a
textbook “Administrative law of Ukraine. Academic programme” considers
the term “public administration” in the context of double meaning of its
certain components. The first is “publicity” that is a set of features of
procedural activity of administrative entities, such as: a common, accessible to
all, serving all, combines state (national) and self- governing (territorial). The
second is “administration” namely, indications of subordination to political
power and service to the public interest™.

We believe that performed individual analysis of the components of public
administration, and in fact the explanation of the terms of “publicity” and
“administration” which was presented in terms of distinguishing typical,
characteristic features of the terms, the key place among which, according to
our belief, is hold by community, accessibility, service to the public interest,
comprehensively emphasizes the purpose of public administration.

Domestic scholars D. Pryimachenko and R. lhonin reffering to 1. Vasy-
lenko, Russian scholar, consider public administration as coordinated group
actions in state affairs:

—firstly, which are connected with the three branches of power —
legislative, executive, judicial and their interaction;

—secondly, which are important for the formation of state policy and
which are a part of the political process;

—thirdly, which significantly differ from administration in the private
sector; fourthly, which are closely linked with numerous private groups and
individuals working in different companies and communities™.

The corresponding position, in our opinion, is not quite clear and doesn’t
correlate to the majority of features of public administration.

2 Mosher F.C. Public administration. URL: http://www.britannica.com/topic/public-

administration.

¥ Komomoens T.O. AxminicTpatusie npaBo Ykpaiuu. AxageMiunmii Kypc: migpydnuk. K.:
IOpinkom InTep, 2011. C. 167.

4 AnminictpatuBHe mpaBo YkpaiHm: cOBHMK TepMiHiB / 3a 3ar. pem. T.O. Komomoens,
B.K. Kommakosa. K.: T FOpe, 2014. C. 338.



If we can partially agree with the statement that coordinated activity in
state affairs indirectly characterizes public administration, however the terms
“coordination” and “state affairs” should be referred to a speciality of public
management and sphere of social (political) sciences, so the first three
features should not be linked to public administration. In the first and second
cases, the interconnection of branches of power and the formation of a state
policy in the context of satisfaction of political interest is a subject-matter of
state (constitutional) law. In the other two, in particular, the third feature
indicates the difference in administration in the private and public sectors,
which is obvious, but there is no specification for the essence of the relevant
differences.

In respect to the provision of the fourth feature of “public administration”
(from the point of view of I. Vasylenko, D. Pryimachenko, R. Ihonin) it
touches the fact that coordinated actions within state affairs are closely
connected to private actors who work in different companies and
communities, we see it actual and such that corresponds to the essence not
only the category “public administration” but also to the categories “state
management) and “public management).

2. Place and influence of public administration on the development

of legal disciplines in administrative cycle

Covered the core of the terminology structure of “public administration” in
administrative science, it is necessary to clarify the category of “administrative-
legal cycle”, that is, the legal disciplines which, in full or indirect forms, reflect the
content, features and essence of public administration in Ukraine in the prospect
of a profound analysis of the characteristics of a relevant category and in the
context of legal administrative disciplines,.

Thus, primarily, legal disciplines of administrative-legal cycle, which are
taught in higher schools (institutions of 1-4 levels of accreditation), as well as
of exclusively legal or specialized-legal aspect and broad-profile ones, should
involve such classical disciplines as “administrative law” and “administrative
procedure). However, taking into account the broad-spectrum updating of the
legislative and sublegislative administrative framework, and in fact the
categories transformation of the legal basis of the state and municipal sector
activities, which is conditioned by a number of social upheavals in terms of
change and turn of the political vector of the state development as a whole,
there is also a practical need for a clear adjustment, systematization and
amendments of educational discipline base, in our case it concerns the
disciplines of administrative-legal cycle.

The current legislation, in a specific way, prompts and contributes to
academic and research institutes and their structural units (institutions,



faculties, departments) that they develop more new courses, including special
courses of study, on administrative subject matter. This is especially topical
when, as already mentioned, certain essential regulatory changes take place,
which, in turn, act as a theoretical precondition that pushes domestic
administrative scholars to develop and introduce a new categories base, as
well as future newest institutions. Or on the contrary, scientific developments
in administrative science can serve as a promotional mechanism for the
domestic legislator on regulatory framework development.

For example, the pioneered institute of “administrative services) that was
introduced to administrative law and obtained a final statutory-perfect form in
2012 (after approval of the Law of Ukraine “On Administrative Services)),
and a certain structural-forming regulatory and theoretical outlines from the
middle of the XXI century (2006)*.

Currently, the instituion of administrative services, without exaggeration,
is one of the key priorities of improving the activities of executive and
municipal authorities. Specifically, the European model of public
administration, which we have previously described as public administration
in the context of the fact that the current political leadership of the state is
gradually implementing the relevant practice in various spheres of public
activity of the executive government and local self-government, is successful
in nature, convenient for the public and business. In particular, this is a
systematic formation of new centers for the provision of administrative
services, the introduction of new IT-services on the electronic web- resources
(websites, portals), and improvement of the procedure services provision
through the elaboration of new electronic operating systems of document
circulation based on the principle of “single window system” and others.

In its turn, regulatory and theoretical-categories changes™® touched the
institute of “civil and municipal service” which automatically evolved into the
institute of “public service” after the availability a rule (para. 15 p. 1 Art. 3) in

*® MMucapenxo I'.M. AxminictpatuBHi mociyr B Yipaini: opranizaniiiHo-npaBoBi aciexTH:
aBToped. muc. ... kaHn. ropun. Hayk: 12.00.07 “AnminictpaTBHE mpaBo i mporec; diHaHCOBe
npaBo; iHdopmaniiine mpaso”. O., 2006. 19 c.

16 Tepuymax M.M. 3akoHO/aBYI 3MiHH Y YaCTHHI TIyMaueHHs TepMiHy “/epkaBHa CIIyko6a”:
MOPIBHSJIBHUN aHaNi3 MOJIOXKeHb 3aKoHIB [Ipo gepxkaBHy cinyxOy y pemakuii 1993 ta 2015 pp.
AKTyaJlbHI TMTaHHA peaiizaumii HoBoro 3akoHy Ykpaimm “IIpo pgepxkaBHy ciyxOy’:
Bceeykpainceknii  opym BueHMX aaMinicTpaTtuBicTiB (3amopixoks, 21 xsitHa 2016 p.) /
3anopi3bkuil  HallIOHAIBHUK yHiBepcUTeT, HallioHanbHUH FOPUIMYHWE YHIBEpCHTET iMeHi
Spocnaa Mynporo, KuiBchknii HamioHansHuI yHiBepcuTer imeni Tapaca Illepuenka, Bumit
anMiHicTpatuBHUH cyn Ykpaimm, 'O “Acomiamis (axiBuiB aJMiHICTpaTHBHOTO IpaBa”,
3amopi3bka oOJlacHa JiepikaBHA aaMiHiCTparis, 3amopisbka oOnacHa paja, 3amopi3bKuil LEHTp
TEePeriIrOTOBKY 1 MiJBUIICHHS KBamiQikalii NMpaliBHUKIB OpPraHiB JepXaBHOI BIaJy, OpraHiB
MICIIEBOTO CaMOBPSTyBaHHs, JEP)KaBHUX ITiJANPUEMCTB, YCTAaHOB Ta OpraHi3amiil. 3amopixoxs:
3HY, 2016. C. 109-112.



the Code of Administrative Procedure of Ukraine (hereinafter referred to as
“the CAPU”) according to which public service is activity performed in public
political posts, professional activities of judges, public prosecutors, military
service, alternative (non-military service), diplomatic service, other civil
service, service in power structures of Autonomous Republic of Crimea, local
self-government bodies.

Well, in essence, the main innovation of administrative-procedural science
in the part of separation of the new institute of administrative law —
administrative justice (legal proceedings) that was transformed at the
scientific and theoretical level into a separate discipline “administrative legal
proceeding”, was the fact that in 2004 the Code of Administrative Procedure
was adopted and came into force in 2005.

Moreover, depending on the methodological achievements of structural
units of higher education institutions and scientific developments of some law
schools, the legal relations of administrative justice are objects either of
individual disciplines such as “administrative legal proceeding”,
“administrative procedure” or of a fundamental discipline of administrative-
legal cycle “administrative law”.

Currently, an active phase of the reform processes concerning the
activities of public administration continues in Ukraine. In particular, the
adoption of the Law “On Administrative Services” in 2012 was a significant
event of legislative and statutory consolidation of the norms that would be
applied to minimize the barrier of bureaucratic and corrupt character to
receive services from the subjects of authoritative powers. It should be noted
that the adoption of this Law has also substantially affected the change of the
generally established theoretical positions of certain legal branches.

Therefore, the consequences of these legislative, scientific and academic
modifications in the development of new institutes of administrative-legal
cycle lead to the introduction on the new disciplines of administrative-legal
and procedural focus, which were not taught separately, were introduced to
domestic higher education institutions, in particular to their structural units. At
the modern stage (the end of the first decade of the XXI century) such
disciplines include courses as follows:

— “administrative reform”, “legal regulation of administrative services
provision” and others;

—before (in most cases from the beginning of 2005): “administrative legal
proceedings), “administrative justice), “actual problems of administrative
legal proceedings” and others;

—in earlier times (the end of the XX — the beginning of XXI century):

CEINNT3

“administrative-tort law”, “administrative responsibility) and others.
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However, in our opinion, the influence of the category of public
administration in relation to the disciplines of administrative-legal cycle is
reflected to the outmost in the discipline “Legal regulation of public (state)
management” the subject-matter of which is provisions of Ukrainian
regulatory framework, academic theoretical provisions on administrative law
and procedure, which present actual problems of realization of administrative
and legal norms, the modern development of branches reform of
administrative and legal cycle connected with the change of categories and
concepts framework and refresh of administrative legislation. The issues and
problems directly touching public administration are studied within a
particular discipline, in particular the specific nature of beginning, career and
termination of public service; peculiarities of provision of administrative
services by executive and local self-government bodies; administrative reform
in certain spheres of public management.

It’s no good to skip the issue of administrative reform as now Ukraine
begins to reform almost all spheres of public administration as well as to
initiate reforming of justice system and related legal institutions. We note that
a successful implementation of some reforms directly and indirectly depends
on a complex approach to introduction of measures of legal and organizational
nature, multiagency coordination of the branches of government, impartial
public control and totally apolitical nature of the nation’s leadership.

In general, administrative reform is a process of adoption of a relevant
regulatory framework that will contribute to the formation of an institutional
structure of public management which will completely meet public interest, in
other words the priority of their activities will be devotion to people and the
national interests of the country. In more narrow interpretation, administrative
reform is a complex of measures aimed at updating administrative and legal
status of reform’s actor (administrative or other body) by virtue of
optimization of servants’ number, improvement of institutional coordination
of teamwork of structural subdivisions at the central and regional levels,
improvement of electronic, information and financial security of employees,
simplification of the procedures for provision of administrative services etc.

At the moment, attention is drawn to the range of branching of areas and
spheres of public administration where administrative reform is taking place.
In particular, this is a reform of the activity arrangement of public
administration bodies components of which include: administrative-territorial
(decentralization).

In essence, the implementation of the relevant reform will be in the unification
of the territorial communities of villages, settlements, and cities in accordance
with the principles of polycentric nature, subsidiarity and the procedure prescribed
in the provisions of the Law “On Voluntary Association of Territorial
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Communities). A gradual unifying of territorial communities will not only
contribute to optimization of the territorial organization of local authorities in
relation to change of insufficiently capable administrative units by self-reliant
ones, which will be able to ensure the expected, proper level of public
administration in the field perfectly but also to increase financial income in local
budgets. Moreover, the next stage of decentralization should be the process of
reorganization of local state administrations and the introduction of prefecture
institute with control powers over the observance of the Constitution and laws of
Ukraine by local self-government bodies, and the coordination of the activities of
territorial bodies of central executive authorities.

— provision of administrative services reform.

The reform is related to the procedural improvement of the provision of
administrative services, which was launched in 2012 since the adoption of the
Law “On Administrative Services), is actively implemented and practiced in
almost all territorial executive authorities and local self-government bodies.
Usually, the centers of administrative services, activities of which are divided
according to the principles of “front and back office) and “single window)
function as separate units or official places in the abovementioned bodies.

—reform of the improvement of administrative and legal support, such as
legal, personnel, financial, information, logistical, for the activities of
administrative bodies.

In turn, from the beginning of 2013, other public reforms have been
implemented in Ukraine, in particular, the reform of judicial system and
related legal institutes (advocacy, public prosecution, and penalties system);
reform of the system of prevention and counteraction of corruption (anti-
corruption); reform of the law enforcement system.

In addition, up to date, taking into account the focuses of administrative
reform that have been conducted and are being implemented, the main stage
of administrative reform should include:

1. Reform of the institute of administrative justice (2004, Adoption of the
CAPU).

2. Establishment of a new institute of administrative law — the institute of
administrative services (2011, adoption of the Law “On Administrative
Services)).

4. Reform of the institute of public service (2016, adoption of a new Law
“On Civil Service).

5. Reform of the judicial system and related legal institutes (2016,
amendment of the Constitution of Ukraine (in relation to justice system).

6. Administrative-territorial reform (decentralization in the part of
voluntary association of territorial communities (2015, the Law “On
Voluntary Association of Territorial Communities™).
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CONCLUSIONS

From the middle of the XXI century, the category of “public
administration” is actively used by administrative scholars (Kolomoiets T.,
Kolpakov V., Kuzmenko O., Melnyk R., Pryimachenko D.) in connection
with the reinterpretation of the doctrinal concepts of the development of
administrative-law  school (from the theory of “management” to
“anthropocentrism”), borrowing of foreign academic and research
methodology, in terms of “administrative law” studying, the implementation
of best practices of the regulatory provisions of the European and American
laws in the domestic legislation and a number of other political and socio-
economic factors related to European integration processes.

Now, the need to implement a theoretical category “state management) in
the context, above all, of administrative law almost disappears and has lost its
sense due to longstanding transformation of categories and concepts
framework in relation to the substitution of the category by “administrative
administration” and “public management).

Public administration is the activities of public administration bodies in
meeting public needs (interests) of individuals and legal entities in various
spheres of public administration.

The system-forming component, in fact basic one in interpreting “public
administration”, will be “public interest”, which on the one hand will be
considered as the quintessence for the continuous implementation of public
international and constitutional rights, such as: the right to form a governance
(electoral law), to public service, to social security, and on the other hand as
the activities of public bodies in the area of observance of the principles of
legality, the rule of law, publicity, inevitability of punishment.

Public administration is, in general, an internal organizational activity of
public entities, and in detail it is processes connected with entry, career and
termination of public service; performance of the tasks and functions
determined by staff arrangement of the official powers of the body where a
person works, as well as tasks, orders, instructions of direct and senior
leaders; organizational and legal support of functioning of a public body
(statutory, personnel, financial, logistic).

The correlation of the categories “public administration” in relation to
“public management” meets the principle “from the general to the special”
where public administration is the general concept and public administration
is the special one.

An obvious influence of the concept “public administration” on the
development of legal disciplines of administrative and legal cycle is due to:

—normative changes in the context of the system updating of the
regulatory framework, especially of the legislative framework, when it

13



touches the functional introduction of new institutes of administrative legal
cycle (institutes of “administrative justice (the CAPU, 2005)”, “administrative
services (Law of Ukraine “On Administrative Services,));

—theoretical and categories changes in the part of the concepts updating
and the thematic content of the disciplines of administrative-legal cycle, in
particular, of the legal regulation of state administration, act as the logical
accomplishment (result) of the fundamental scientific developments by the
leading reseacrh and methodological legal administrative schools.

SUMMARY

The article examines a place, influence and significance of the category of
“public administration” in the context of studying of juridical disciplines of
administrative and legal cycle.

It determines a number of prerequisites for clarifying a legal nature, in
particular, a subject of the legal regulation of administrative law and
administrative procedure through the influence of the category “public
administration”. The first section includes the procedural changes in the
framework of system update of regulatory and legal base, first of all
legislative one, in relation to the functional introduction of new institutes of
administrative and legal cycle (the institutes of “administrative justice”,
“administrative services”) and implementation of the results of performed
administrative reform. The second section of preconditions includes
theoretical and category changes in relation to the update of conceptual
framework that are a logical result of the fundamental scientific achievements
of the leading research-methodological legal administrative schools.

The author’s definitions for “public administration” and “public
management” are formulated as well as their correlation under the principle
“from the general to the special” where public administration is the general
concept and public administration is the special one.

It is established that the category “public interest” is a system and forming
component and actually, the basic one in interpreting “public administration”.
On the one hand, it is considered as a quintessence for the continuous
implementation of public international and constitutional rights, such as: the
right to form a governance (electoral law), to public service, to social security,
and on the other hand as the activities of public bodies in the area of
observance of the principles of legality, the rule of law, publicity, inevitability
of punishment.

The range of problems under consideration is evaluated in the articles
published in the professional periodicals of Ukraine, in the papers of
international and All- Ukrainian conferences as well as in academic programs

LR T3

of disciplines “administrative law”, “administrativeprocedure”.
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EUROPEAN FAMILY LAW: PROBLEMS OF FORMATION
Hlynyanaya K. M.

INTRODUCTION

The term “space of freedom, security and justice” (hereinafter referred to
as the “Space”) first appeared in the 1997 Amsterdam Treaty. In essence, this
refers to the gradual smoothing of differences, harmonization, and future
merging of the law enforcement systems of the EU member states’.

Certain difficulties arise when trying to formulate such fundamental
concepts as, for example, “European private law”, “European family law”,
“unification and harmonization of European family law”.

In the classical interpretation of Roman continental law, it is customary to
separate public law and private law. In the continental (European) system of law,
the distinction between private and public law does not reflect industry specifics,
but indicates the presence of two relatively independent branches of legal
regulation that have significant differences in the nature of the impact on public
relations. Also, in a number of countries of the continental system of law, a
dualistic system of private law operates (private law is divided into civil and
commercial law, respectively, the civil and commercial codes are in force).

In addition to civil law, the private law system also identifies industries
such as family, inheritance and private international law.

In the literature, there is also such a thing as “European private law”
(in German literature Europaeisches Privatrecht, in French droit prive
europeen, in English-language European private law).

The program “community integration” has become a fundamental
milestone in the history of private law, defining the main directions of its
further evolution: the development of unified and harmonized norms of
European private law and the development of European legal science. As you
know, initially harmonization and unification took place in the areas of
commercial law and related fields of civil law.

As a result of European integration and the removal of restrictions on the
free movement of people in the European Union, one of the most specific
characteristics of their personal lives is gradually changing: an increase in the
number of families whose members are either citizens of different EU
countries, or when one of the family members is a citizen of an EU country or
have several citizenships.

! Buprokor M.M. Egponeiickoe mpago: g0 u nocrelluccaborckoro goropopa. M.: CTatyT,
2013. C. 105-132.
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We must also not forget that family law, unlike any other branch of law,
affects not only the private interests of individuals, but also ensures the
relationship between the public and private interests of society. No society can
maintain the rule of law without establishing rules for the relationship of
people, without fixing restrictions and prohibitions. This is precisely the
reason why in a number of states it is believed that family law, or at least part
of it, is regulated by public law.

Naturally, there is a need for legal regulation of the conclusion of cross-
border marriages, marital and parental legal relations. A particularly urgent
need for such legal regulation arises in situations where such families break
up, and family members, including children, live in different states.

The cross-border context determines the specifics of family relationships
and caring. 2 Naturally, each state, nation, country has its own unique national
heritage, on which the norms of family law are based. The complexity of legal
regulation lies in the fact that family relations with the participation of
foreigners are immediately associated with two, and sometimes several, states,
and, accordingly, with two or more legal systems, often solving marriage and
family issues in different ways.

1. Characteristics of European Family law

Family law of every European country has its own national characteristics.
On the one hand, this allows European nations to preserve their family
traditions and culture, and on the other hand, it makes it difficult to fully
exercise the rights of individuals in family relations in families with a foreign
element when changing citizenship or country of residence.

Until recently, family law, thanks to the so-called “cultural restrictions”,
remained almost completely outside the scientific comparative legal study. In
the scientific literature there is the concept of “cultural heritage of individual
countries™®. According to this concept, the cultural and historical diversity of
family traditions, the lack of common family values and goals are an
insurmountable obstacle to the unification of family law. So, Otto Can-Freund
speaks negatively about the idea of harmonizing the family law of the EU
member states, considering such an idea a “hopeless issue”. A skeptical
attitude to the formation of a single family law for EU member states is based
on the scientific works of scientists. In science, the prevailing opinion was
that institutions and categories of family law are particularly susceptible to

2 Zechner M. Informaali hoiva sosiaalipoliittisessa kontekstissa. Acta Universitatis
Tamperensis. Tampere: Tampere University Press, 2010.

® Guilherme de Oliveira Um direito da familia europeu? Play it again... Europe! in “Um
cddigo civil para a Europa”. Coimbra: Coimbra Editora, 2002. P. 117-126.
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moral, religious, political and psychological effects, and since historically,
racially, socially and religiously, family values differ from one country to
another, family law in these countries is different from another non-
interconnected legal systems.

Ole Lando, the “father” of the first harmonization project, made a
statement in 2006: “Family legal acts of the EU countries reflect the national
character, dominant religion, traditions, family issues that are related to the
economic and social conditions of each country.” For these reasons, Ole
Lando thought that there could never be a convergence of family laws and, in
particular, laws on divorce.

So, for quite a long time it was believed that family law could not be
unified for all EU member states, since there is a factor of cultural restrictions.

However, as the lack of uniformity in the field of private law creates
difficulties for the development of free movement of goods, services and
capital, so the absence of a unified family law creates difficulties for the free
movement of people and their creation of a family. After all, people cannot
predict the legal consequences of their family acts and acts when moving from
one EU country to another, as well as when they enter into family relations
with a person who is a citizen of another EU state.

Family law affects the very essence of people’s daily lives, like no other
area of law does. Each person throughout his life in one way or another
becomes the subject of family law.

The large differences between the national legal systems of the EU
countries prevent the obtaining of a truly common European identity in the
form of European citizenship and the formation of a comprehensive European
legal space. Specific problems of legal regulation of a cross-border family
include differing legal systems of states, as well as problems associated with
distances and movements of family members, the resolution of which is, as a
rule, within the competence of law enforcement agencies.

Such legal issues include, for example, issues:

—determination of the jurisdiction of the court when applying for the
dissolution of marriage;

—the legislation of which state of the valley will be applied in resolving
family disputes;

— fulfillment of maintenance obligations with a foreign element;

—realization and protection of such rights as the right to communicate and
the right to reside with a child.

And although the problems of unification of family law did not initially
attract attention and, accordingly, were not regulated in the Constituent
Agreements, EU rulemakers sent EU member states along the path of mutual
recognition and enforcement of court decisions. Of particular note is
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Article 67 of the Lisbon Treaty, which states that “the EU facilitates access to
justice, in particular by using the principle of mutual recognition of judicial
and extrajudicial decisions in civil matters”.

Despite the ever-changing views of society on the institution of the family
and its forms, the fundamental foundations of its legal regulation remain
unshakable. Many legal concepts, such as marriage are akin to sacrament, the
indissolubility of marriage or the exclusion of illegitimate children from
family members have been developed for a long time by canon law. With
changes in the mentality of society, ideological pluralism, it is increasingly
difficult to apply these concepts, but they persist. Moreover, it is obvious that
a number of reforms of family legislation carried out in one country take root
in society, sooner or later other states will go for such reforms. For example,
the right to divorce during the life of the spouses. In 1970, divorce was
allowed in Italy, in 2011 in Malta. In the past few years, family law has
increasingly become the subject of comparative legal research, law, and
harmonization.

The accumulated experience of EU cooperation in cross-border civil
matters indicates that European legal acts and mechanisms can be more
effectively implemented for the benefit of citizens and society, if there is
more: understanding and mutual trust between practicing lawyers in different
EU countries; knowledge of EU legislation and developed legal instruments
for cooperation; a consistent understanding of EU law (necessary to ensure
proper and uniform application in national cases).

2. The subject, function and method of European family law

Traditionally, the norms of family law of any legal system regulate all the
main varieties of family relations, primarily between spouses (former
spouses), parents and children, other relatives.

The subject of European family law adheres to established traditions.
However, in such family relationships there should be a European element
complicating the mechanism of their legal regulation.

As the subject of legal regulation of European family law, it is necessary
to consider: property relations of spouses and persons in partner unions,
family rights of minors and their protection, maintenance relations, legal
relations of parents and children, etc. However, these relationships must be
complicated by the cross-border aspect,

The presence in the legal relationship of the European element can find
expression, firstly, in its subjective composition, when the participant (both
participants) of the legal relationship is a citizen (s) of different EU states.
Secondly, the European element can be seen in cases where the legal fact that
determines this or that family-legal state takes place outside the territory of
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the state, but within the EU. Thirdly, when family members who are citizens
of one EU state reside in the territory of another.

It should be borne in mind that in the field of family relations, the
possibility of cross-border conflicts is quite high*.

As a research method should use the method of comparative law. The
method of comparative law is a way of knowing the legal systems of various
states by comparing the same state and legal institutions, their basic principles
and categories. It is with this method that it is possible to identify the common
features of family law that are inherent in all countries of the European Union,
to determine how, in which countries certain relations are regulated, and
whether consensus is reached on legal issues.

The purpose of the study should be to study:

a) what methods are used in various legal systems in order to achieve
equality between men and women, whether in marriage or common-law
marriage, in relation to the property rights of these persons;

b) the rights and interests of minors and their protection;

c) national rules for regulating family rights in individual countries and
the general principles for regulating family relations inherent in all EU
countries (or at least the majority), identifying their advantages and
disadvantages.

The influence of the developed concepts, principles, traditions of
European norms on the national family law of the EU member states is
considered as a necessary prerequisite for harmonization and unification of
the EU family law.

European Family Law has the following functions:

—ideological — serves as a model for national legal systems;

—regulatory — allows you to regulate family relationships with the
European element;

—preventive — eliminates conflicts of law of national systems of several
EU countries, allowing participants in family relations and state bodies to
decide on the choice of law.

3. Sources of legal regulation of European family law
The legal framework for regulating family relations with the European
element is complex, multi-level in nature, it includes material and conflict
norms contained in multilateral and bilateral international treaties,
conventions, regulations, and domestic law.

* Kokkini-latridou D, et al. Een inleiding tot het rechtsvergelijkende onderzoek. Deventer,
1988. P. 128-188.
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Among the special international legal sources of a global nature,
containing unified norms of substantive law, are the 1980 Convention on the
Civil Aspects of International Child Abduction, the Hague Convention on the
International Procedure for the Collection of Alimony for Children and Other
Forms of the Family, and the Law Protocol, applicable to maintenance
obligations ”2007.

Among the special sources at the regional level are a number of
conventions developed by the Council of Europe, in particular:

— Convention on the legal status of children born out of wedlock 1975;

— Convention on the Law Applicable to Alimentary Obligations in favor of
Children of 1956;

—The 1958 Convention on the Recognition and Enforcement of Decisions
in Cases of Maintenance Obligations for Children;

—Convention on Jurisdiction, Applicable Law and Recognition of
Adoption Decisions, 1965;

—Convention on the Recognition of Divorces and Judicial Separation
Decisions of 1970;

— Convention on the Law Applicable to Maintenance Obligations of 1973,;

— Convention on the Law Applicable to Spouses’ Ownership Regimes of
1978;

—Convention on the conclusion and recognition of the validity of
marriages 1978;

— Convention on Jurisdiction, Applicable Law, Recognition, Enforcement
and Cooperation with respect to Parental Responsibility and Measures for the
Protection of Children, 1996

The most important sources of European family law are:

—Council Regulation (EU) No 2201/2003 of November 27, 2003 on
jurisdiction in EU law of the provisions of the relevant Convention;

— Council Regulation (EU) No 1259/2010 of December 20, 2010 on the
law applicable in the event of divorce or separation of spouses by a court
decision (Rome I11), which entered into force on June 21, 2012;

—Regulation of the European Council No. 4/2009 “On jurisdiction,
applicable law, recognition and enforcement of decisions, as well as
cooperation in the field of maintenance obligations”.

There is no doubt that the decisions of the European Court of Human
Rights (hereinafter — the ECHR) are crucial in discussing the harmonization
and unification of the legislation of the EU countries. Thanks to the decisions
of the ECHR, cases related to the violation of Art. 8 of the Convention on the
Rights and Freedoms of Man and Citizen (hereinafter — the Convention), “The
Right to Respect for Private and Family Life”, it is possible to protect a wide
variety of family rights, the borders of which are constantly expanding.
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Moreover, almost all the problems that arise in the practice of national courts
for the protection of family rights are also developed in the decisions of the
ECHR. Indeed, the decisions of the ECHR are binding on the administration
of justice in all countries®.

So the German Constitutional Court stated: “At the level of domestic law,
the provisions of international agreements are not considered directly
applicable... and, like the generally recognized norms of international law...,
they do not have the status of constitutional norms. The fundamental law
undoubtedly follows the classical idea that the relation of public international
law and domestic law is the relation of two different legal spheres.... The
fundamental law seeks to integrate Germany into the legal community of
peace-loving and free states, but does not renounce the sovereignty ultimately
concluded in German constitution.... The law of international treaties applies
at the domestic level only when it is incorporated into the internal legal
system in an appropriate form and in accordance with substantive
constitutional law, “the Constitutional Court emphasized®.

Accordingly, the courts are obliged to comply with and apply the
Convention (it was duly ratified), but its violation does not in itself constitute
a ground for complaint to the Constitutional Court. Moreover, there may be
situations where the rights provided by the Convention conflict with the
constitutional rights of others. The Constitutional Court emphasized that in the
sense of domestic law, the Constitution, in principle, takes precedence over
international obligations: in exceptional cases (ausnahmsweise), the legislator
may deviate from the requirements of international treaties in order to avoid
violation of fundamental constitutional principles.

Notwithstanding the foregoing, the Constitutional Court has recognized
that the Convention and the practice of the ECHR are essential in German
constitutional law. Namely, they should be “taken into account” when
interpreting the provisions of national law, including the norms of the most
basic law.

If the ECHR has recognized a law or a court ruling contrary to the
Convention, the state is obliged to eliminate the violation. Accordingly, all
state bodies are obliged to take measures within their competence to create a
legal situation that meets the requirements of the Convention. This also
applies to the courts. They are obliged to “take into account”
(Berticksichtigungspflicht) the provisions of the Convention and the decisions

® Tapmam, A., Cycrnosa, M. 3amura npas aereii B EBporeiickom cyae // XK-FOpuct. M.:
W3, Dxonomuyeckas razera, 2012. Ne 31. C. 15.

® Bymsumu C. Jleno T'épriomo: [epmanmst Buibupaer mup ¢ ECIIU / Pexum jpoctyma:
https://zakon.ru/blog/2013/11/18/delo_gyorgyulyu_germaniya_vybiraet_mir_s_espch
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of the ECHR when interpreting national law, especially in the case of a re-
examination of the case on which the ECHR has spoken. At the same time,
however, priority provisions of national law should not be violated.

“Administrative bodies and courts cannot get rid of constitutional duties
and the binding force of law and law (Gesetz und Recht)..., referring to the
decision of the ECHR. However, the law also provides for the obligation to
take into account the guarantees of the Convention and the decisions of the
ECHR as part of a methodologically sound interpretation of the law. Both the
refusal to take into account the decision of the ECHR, and the straightforward
“enforcement” (Vollstreckung) of this decision, contrary to the law of a higher
rank, can thus violate fundamental rights in combination with the rule of law
(Rechtsstaatsprinzip), ”concludes the Constitutional Court.

This is especially true for areas of law, such as family law, which
themselves have the goal of balancing the fundamental rights of various
individuals (father, son, foster family, etc.). The task of national courts is to
carefully integrate the decision of the ECHR into the relevant field of law.1

The Court of Justice of the European Communities ensures that legislation
interprets and applies fundamental treaties. In accordance with the Lisbon
Treaty, it consists of the European Court, the court of first instance and
specialized courts.

The Court of Justice of the European Communities has two crucial
functions:

—verification of compliance of instruments of European bodies and
national governments with treaties (legal proceedings in cases of violation of
rights, inaction, invalidation);

—the issuance of court orders in response to requests from national courts
with an interpretation or assessment of the legality of certain provisions of EU
legislative acts (recommendations for preliminary orders).

The European Court of Justice in Luxembourg has established that the
“communitarian integration method” program established by the EU Treaty
also extends to family law.

It is believed that the role of European family law is mainly related to ensuring
the implementation in one state of the decision adopted in another, as well as in
determining which country has jurisdiction to consider a particular case. It is
assumed that European family law does not have the ability to establish
substantive law, for example, who has the right to guardianship or access.

4. European Commission on Family Law
A new organization created by the European Union has appeared on the
international “market” of legal organizations, which are traditionally
dominated by the National Conference of State Commissioners for the
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Unification of State Laws (NCCUSL) and the American Law Institute (ALI).
Previously, there was no analogue to acts issued by NCCUSL or model acts
and principles developed by ALI in European law. And this legal vacuum in
September 2001 was filled by the European Commission on Family Law,
thanks to the private initiative of scholars from 22 countries of the European
Union, experts in the field of family law and comparative law. The European
Commission on Family Law (hereinafter — CEFL) was established.

Over time, it became clear that the normal functioning of the EU is
impossible without the unification and harmonization of family law.
Significant differences in the national laws of European countries governing
the institution of the family greatly complicate the process of regulating cross-
border family relations. Since the beginning of the 1990s, European legal
conferences have been held focused on a comparative analysis of the family
law of the EU states.

They raise relevant issues in the field of national family law of the EU
states, international family and inheritance law by the Council of Europe’. Of
particular note is the Hague Conference on Private International Law®. At
these conferences, conventions, resolutions and principles of family law are
developed®.

The European Commission on Family Law is an independent organization
and consists of two groups: an organizing committee and an expert group. The
organizing committee forms an expert group and coordinates the work of
CEFL. Members of the organizing committee are simultaneously members of
the expert group™.

The expert group is composed of experts in the field of family and
comparative law from most member states of the European Union with the
involvement of experts from other European countries, such as Norway and
Switzerland.

The European Commission on Family Law has initiated a research project
aimed at cross-border cooperation in resolving family conflicts that arise
between family members — citizens of the European Union.

The main objective of the CEFL is to establish the principles of European
family law and develop the most effective institutions and means of
harmonization and unification of family law in the European Union. The
principles are considered as the most suitable means for harmonizing family
laws in Europe, since when developing them, the CEFL carried out an in-

" D. Schwab et al. (eds.), Entwicklungen des europaischen Kindschaftsrechts, 1994.

8 Der Schutz der Familienwohnung in europiischen Rechtsordnungen, 1995.

® Familidre Solidaritit- die Begrindung und die Grenzen der unterhaltspflicht unter
Verwandten im europdischen Vergleich, 1997.

0 Family law and children’s rights. Pexum noctyma: at http://www.coe.int.
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depth and comprehensive comparative study on the one hand, and when they
were approved, they were guided by the principle of expediency. We believe
that the developed basic principles of legal regulation of various family
relations can serve as a reference system for national, European and
international legislations and significantly facilitate the task of states in
regulating cross-border family relations.

Regarding the accepted results, the CEFL believes that this is one of its
main tasks in order to identify the criteria on which the choice is based. As a
result, principles are developed that are comments or, one might even say,
something like arguments about the choice of individual provisions in the
content of family normative acts that states need to adopt. The principles of
family law are developed by the CEFL on the basis of a comprehensive
comparative analysis of international law and EU law. One of the main tasks
of the CEFL is to develop, based on the results of this study, general criteria
for family law.

As a result, not only the principles were adopted, but a reasoned
justification was given why this or that principle was adopted. In fact, the
most “best”, more “functional” or “effective” rule for regulating certain
family relationships is proposed.

CONCLUSIONS

As a result, the principles of CEFL provide guidance on the development
of a strategy aimed at harmonizing family norms, and can serve as the basis
for legislators in their efforts to modernize their family laws.

To date, several groups of principles have been developed.

The first group of principles was published in 2004. They are devoted to
the legal regulation of divorce, division of property and maintenance relations
of former spouses. In its structure, this group of principles consists of two
parts: the first part is devoted to divorce, and the second to the procedural
issues of property relations of spouses.

The second group of principles is devoted to parental relationships. The
first and second areas of activity of CEFL are interconnected and regulate
issues that should be resolved in all jurisdictions of the EU countries. The
legal institutions governing parental and marital relations have been
modernized over the past few decades, taking into account EU regulations and
conventions aimed at legal regulation of family cross-border relations.

The third group of principles is devoted to the legal regulation of the
matrimonial property regime.

The first and third areas of activity of CEFL are also interrelated, because
the problems arising between persons cohabiting with each other are almost
identical to the problems arising between spouses (former spouses).
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At the present stage, CEFL efforts will be directed to the legal regulation
of new forms of cohabitation, including informal cohabitation. The aim of this
stage of activity is to create a European model that is most effective for
regulating extramarital cohabitation.

The working language of CEFL is English. Only the black text of the letter
of principles is formulated in English, French and German. These different
versions are equally valid. Dutch, Spanish and Swedish translations have been
added to the respective publications.

CEFL does not limit itself to the development of general principles, but
also organizes legal conferences by the family on a regular basis in order to
present its results to a wider scientific level™. Under the auspices of the
CEFL, international conferences on family law are organized. So, the first
scientific conference was held on December 11-14, 2002 in Utrecht and was
dedicated to the prospects for unification and harmonization of family law in
Europe. The second conference again takes place in Utrecht from December 9
to 11, 2004, however, the first steps of integrating European family law as a
whole were already discussed at the academic level. The third conference was
organized by CEFL in conjunction with the Faculty of Private Law at the
University of Oslo in Norway from June 7-9, 2007. Conference proceedings
are published in the European journal Family Law (www.intersentia.be).
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SOME PROBLEMS OF LEGAL ADAPTATION OF UKRAINE
IN THE CONDITIONS OF EU INTERNAL MARKET
(IN CONTEXT OF AGREEMENT ON ASSOCIATION
OF UKRAINE WITH EU)

Kharytonov Ye. O.

INTRODUCTION

By signing the agreement on association with the EU Ukraine promulgated
its objective to become a future member of EU, actually declaring the
adoption of European values. In this connection the importance of such
factors as the ability of our society to accept European basic civilizational
values (liberalism, individualism, human rights, private property, freedom of
contract etc.), without which real progress is impossible, increased. After
ratification of agreement in September 16, 2014, the process of European
integration of Ukraine passed in a practical phase, which in the field of law
makes the task of legal adaptation to conditions of the EU internal market.

Although the problems of adaptation of national legal systems in Europe,
bringing national legislation in line with European standards have repeatedly
been the subject of scientific analysis' many of them remain insufficiently
studied. As a consequence scientific researches in this field do not lose their
relevance. Thus one of the most important problems of adaptation is a
research in the field of private law, a concept of which is an integral part of
European civilization, including axiological guidance for those wishing to join
the EU. Furthermore, a legal adaptation of “participants” to the terms of the
EU internal market should be in this area.

1 Cyuachi mpoOnemu ajanTaiii HIMBUIBHOTO 3aKOHOJABCTBA JIO CTaHAAPTIB €BPOIEHCHKOro
Coro3y : Marepiamu | MixxaaponHoi HaykoBo-MeroanyHoi KoHgepenuii. JIbiB, 2006. Bun. 1. 514 ¢.;
IpoGremn cuctemMaTn3anii NpUBAaTHOrO mpaBa YKpaiHm Ta €Bpomd : MoHOTp. / 3a 3ar. pen.
10.B. Binoycosa. K. : HaykoBo-mociifHuii IHCTUTYT IpHBaTHOTO IpaBa i mianpuemunirsa AlIpHY,
2009. 204 c.; I'prmak C.B. TeopetwdHi OCHOBH a/IanTallii 3aKOHOJABCTBA YKPATHH JI0 3aKOHOABCTBA
€sporneiicekoro Corozy / C.B. I'pumak / ®opym mpasa. 2012. Ne4. C.273-275; Cepema T.M.
Ilpobiemn ananTarii 3aKOHOTABCTBA YKpaiHM 10 3aKOHOJaBcTBa €Bporeiickkoro  Corozy
[Enextponnuii pecypc] / T.M. Cepena // FOpunmunuii yaconuc HarmionanbsHOT akaieMii BHYTpIIIHIX
crpaB. 2012. Ne 1(3). C.50-56. Pexxum moctymy: http:/nbuv.gov.ua/UIRN/aymvs_2012_1(3)__7;
Xomenko O.0. [liaymor cydacHHX NpaBOBHX CHCTEM. AJamNTallisi NPaBOBOI CHCTeMH YKpaiHH 10
eBporeiicbkoro npasa / 0.0. Xomenko // €Bporneiicbki crymii i mpaso. 2011. Ne 3. Pexxum mocrymy:
http://eurolaw.org.ua/docs/2011_3/txts/13-Homenko.pdf,  Cydacni  mpoGiemd  HOpIBHSIIBHOrO
npaBo3HaBcTBa: 30. Hayk.npap / 3a pen. H0.C. Llemmydenka, S1.B. Jlasypa. ; ynop. O.B. Kpecin,
M.B. CaBuun. Yxropoa-Kuis: “T'osepia”, 2015.216 c.
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Among the most important issues, which have to be settled in this area, we
should clarify: the legal nature of adaptation; the object of this adaptation;
conditions and principles of the adaptation.

1. Algorithm of adaptation of Ukraine to the EU legal system

It should be noted, that although problems of adaptation of legislation and
legal systems in recent years have been the subject of studies of native jurists?,
the term ‘“adaptation” is still poorly understood and seems to be outside
investigation of adaptation. So features and the essence of the concept of
“legal adaptation” should be studied in this research.

Getting to the matter, first of all, we have to establish whether the concept
of “adaptation of legislation” and “legal adaptation” are identical.

In the practice of national legislative bodies it is traditionally said about
“the adaptation of Ukraine’s legislation to the legislation of the EU” (Law of
Ukraine “On the State Program of Adaptation of Ukraine’s legislation to the
legislation of the EU” March, 18, 2004 Nec 1629, Decree of Cabinet of
Ministers of Ukraine (October, 15, 2004 Ne 1365) “Some issues of adaptation
of legislation of Ukraine to the legislation of the EU” and others.). This
approach is reflected in scientific publications®.

But the term “EU legislation” is often expanded, making it identical with
the “acquis communautaire™, which, including legislative acts, were adopted
inside the three pillars of the EU, but is not limited by them. Thus, the
Strategy of Ukraine’s integration into the European Union states that: “The
aim of Adaptation of Ukraine’s legislation to legislation of the EU is to get
closer to the modern European system of law™>. Thus, although it is said about
the adaptation of “Ukraine’s legislation to legislation of the EU”, the

2 pumak C.B. Teopernuni OCHOBHM ajanTaiii 3aKOHOIABCTBA YKpaiHM 10 3aKOHOJABCTBA
€sporeiicekoro Corozy / C.B. I'pumak / ®@opym mpasa. 2012. Ne4. C.273-275; Cepema T.M.
Ilpobremn amanTarii 3aKOHONABCTBA YKpaiHM 10 3aKOHOJAaBCTBa €Bpormeiickkoro  Corozy
[Enextponnmii pecype] / T.M. Cepena // ¥Opumirarmii gacommic HamioHansHoi akagemii BHYTPIIIHIX
cmpaB. 2012. Ne 1(3). C.50-56. Pexxum moctymy: http:/nbuv.gov.ua/UJRN/aymvs 2012 1(3) 7,
Xomenko O.O. Jlianor cydacHMX TIpaBOBHMX CHCTEM. AJamTaiis NpaBoBOi CHCTeMHM YKpaiHM 10
eBporeiicbkoro npasa / 0.0. XomeHko // €Bporneiichki crymii i mpaso. 2011. Ne 3. Pexxim mocrymy:
http://eurolaw.org.ua/docs/2011_3/txts/13-Homenko.pdf

® I'pumak C.B. TeopeTHuHi OCHOBH ajamTalii 3aKOHOJABCTBA YKPAiHH 1O 3aKOHOIABCTBA
€sporneiicbkoro Corozy / C.B. I'pumax// ®opym npasa. 2012. Ne 4. C. 273-275; Cepena T.M.
Ipobiemn anamnTaiii 3aKOHOJABCTBA YKpaiHH 10 3aKoHOmaBcTBa €Bpormeiicbkoro Corosy. /
T.M. Cepena // ¥Opuauunnii gaconnc HauioHansHOi akaaemii BHyTpimHix crpas. 2012. Ne 1(3).
C. 50-56. Pexxum moctymy: http:/nbuv.gov.ua/UIRN/aymvs_2012_1(3) 7

4 Herpor II.JA. IHcTUTYUiliHMI MexaHI3M ajanTaiii 3aKOHOTABCTBA YKpaiHU JI0
3akoHozaBcTBa €C. [Enextponuii pecype]. — Pexxum noctymy: http://old.minjust.gov.ua/4748

Ierpo ILJ. IncturymiiiHmii MexaHi3M ajanraiii 3aKOHOJAaBCTBAa YKpaiHH 10
3akoHomaBctBa €C. [Enexrponuii pecype]. — Pexxum moctymy: http://old.minjust.gov.ua/4748
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adaptation “ legislation of Ukraine to the legal system of the EU” is meant.
This “extension” creates additional difficulties. Moreover, the terms “law”
and “legal system” are used virtually identical®.

The situation seems to be a consequence of the fact that positivist,
“regulatory” approach still prevails in the characteristics of law in domestic
legal doctrine. This approach is a cause why the law is understood as an
amount of mandatory rules of law that are reflected and enshrined in
legislation. However, the ensuring of functioning of a society as a complex
dynamic system is just one of the areas of legal regulation. But law, as a
phenomenon of civilization, is also intended to be a carrier of higher
principles, fundamental values of civilization, which have to realize the
historical destiny of the society related with the statement in it the forces of
reason, high humanitarian principles.

Thus, the law not only reflects the demands of civilization by giving legal
view and realization of them, but also serves as a factor of expression of
person, his or her creativity and self-development’. Thus the law can be
defined as a civilization category, which simultaneously serves as an element
of social and political order and an element of social consciousness, which is
part of the human mind and its outlook, reflecting the idea of individuals and
the society of justice, goodness, humanity and so on. This allows us to
consider the law in general, and private law, in particular, as a concept
(conceptus. lat. — thought, idea, definition), which is understood here as a set
of ideas expressed verbally about a social phenomenon. The definition of the
concept is aimed at transmitting the meaning of a word, which this concept
affects in accordance with the elements that make up this concept®.

It can be concluded, when understanding the law in this way and
considering it as a part of a legal system, that legal adaptation is not limited
only to harmonization “of the legislation of Ukraine to the legislation of the
EU”, and is inherently more complex and therefore it must be considered as
the adaptation of the domestic concept of law to the concept of the European
law in general, and private law in particular.

Legal adaptation is a form of interaction of legal systems, type of “legal
acculturation”, which is understood as a process of mutual influence and as the
result of the influence of cultures on each other, borrowing the phenomenon
from one environment and implementation of it in a different environment, the
process of borrowing, implemented in the assimilation of innovations by the

® Xomenxko O.0. Jlianor cydacHHX PaBOBHX CHCTEM. AJanTallis PaBOBOi CHCTEMH YKpaiHH
o €Bporeiicbkoro mpasa. // http://eurolaw.org.ua/docs/2011_3/txts/13-Homenko.pdf

" Anexcee C.C.TIpaBo : a3byka — Teopus — Quunocodus : ONBIT KOMIIEKCHOTO
nccnenoBanus / C.C. Anekcees. M. : Cratyr, 1999. C. 200, 219, 221, 224.

8 Bepxens XK.-JI. O6mast Teopus mpasa / Ilep.c ¢p. M., 2000. C. 342
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group (person, people)®. To be precise, legal acculturation is a universal concept
that characterizes it as grafting one legal system to another’, any borrowing of
some elements in other legal systems (some people prefer the term “legal
(juridical) transplantations™™). In turn, it can be said about the universal concept
of acculturation as following: reception, legal expansion, simple borrowing,
adaptation and more. However, we understand legal adaptation as an adaptation
of own legal system (its elements) to another similar legal system.

The success of legal adaptation depends on the convergence of legal
systems, which determines the necessity of taking into account the properties
of the latter that relate to the areas where the adaption takes place. So, it is
reasonable to consider the complex of problems associated with the definition
of private law, keeping in mind that the latter can be considered both as a
sphere and as an object of adaptation.

The category of private law depends on European civilization for its existence
and characteristics and, therefore, contains valuable guidance for those wishing to
join the EU. At the same time, despite lengthy discussions on the notion and
nature of the European law, private law, the influence of these concepts on the
legislation of Ukraine, etc., in regard to their characteristics there are humerous
differences. It stipulates the need to determine what the law of the EU is and
whether the domestic concept of civil rights and legislation are able to adapt to the
conditions of the EU internal market, what principles of adaptation are.

While defining the essence of the term and notion of “European law”, we
believe that they can mean an expressed verbal presentation, rational and
emotional perception of human rights as a part of the “European world”
(European civilization), where the man exists, feeling himself a part of it,
whereas, the designation of the “EU law” is characterized by a set of legal
rules, regulations and other legal means (the discussions in the European
Parliament regarding the Community legislation and the like), which regulate
the processes of European integration and of the EU activity.

The above mentioned is related to the “European law” and “The Law of
the European Union” as a whole, but fails to fully account for the features of
the “private sphere” of existence of law. Therefore, there is a need to clarify
the nature of private law as a phenomenon that defines the legal position of a
private individual in a society.

® JOpuamueckas aKKyIbTyparusi H yOpaBieHne HpoeCCHOHATBHON —IOPHAHUECKOH

JesTeNbHOCTBI0. Pexxim nocrymy: http://advocatkuzmin.ru/ articles/107-article25

10 KapGonbe XK. FOpumueckas comionoris : [mep. ¢ ¢panit.] / Tlep. u BCTYNHUT. cTaThs mpod.
B.A. Tymanosa. M. : IIporpecc, 1986. C. 199.

! Watson A. Legal Transplants: An Approach to Comparative Law. / A. Watson. Edinburgh :
Scottish Academic Press, 1974. 106 p.; Watson A. Evolution of Western Private Law (Expanded
Edition). / A. Watson. — Baltimore, London : Johns Hopkins University Press, 2000. 320 p.
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Before you characterize a civil society, it is worth mentioning about the
existence of the position, according to which every social and political system
corresponds to a particular basic model of such a society, which in each country is
evident in the national and specific form, as universal and purely national cultural
and historical elements are involved in the formation of national identity and
political culture of the people’®. However, the presence of “purely national
cultural and historical elements” does not mean creating a “special basic model of
the civil society”. Dealing with such phenomena not only the presence of
universal and national and special elements must be taken into account but
individual ones (“specific determinative”) as well. If the universal applies to all
socio-political categories, the individual determines the characteristic of only
certain types that may be taken as the basis of other systems (i.e. to serve as the
“base” for them), but it does not lose its genetic entity because of that. So it can
become the “base” for borrowing and be adapted, but it does not become a
“special basis” because of that. There cannot be its “special basic model” in the
society where there are no democratic relations and which does not recognize the
existence of private relationships. Civil society is a phenomenon (force) that exists
in a democracy (democratization space). Such forces as: the political elite; the
economic community (the business); the sphere of legislation; the State
bureaucracy co-exist with it. The last two components, which are based on the
general principles of the system of governinment, are the substance of every
modern democratic system. All the rest are certain organizations and groups of
people who provide a democratic system of a specific nature. Thus, when
economic and political community consists mainly of people involved and of the
institutions aiming at gaining power or profit, a civil society is the sphere of action
of ordinary people who join forces to express their interests, protect and
implement their daily requirements™®.

The indicated circumstances lead to consideration of civil society through
the prism of liberalism and the market'. The view from the standpoint of
liberalism necessitates consideration of peculiarities of human component of a
civil society™. This refers to the type of a person that was formed on the

12 Tpebin M. 3aximHa MOAENs TPOMAASHCBKOTO CYCIUIBCTBA: KOHLENTYAIBHHH MiAXxim /
M. Tpebin // T'ines : HaykoBnii Bicauk. 2013. Ne 75. C. 253.

3 Xosaps M. CnaBocTh TpaIaHCKOTO oBIIeCTBA B MOCTKOMMYHHCTHUecKoi Empore /
nep. ¢ auri. U.E. Kokapesa. M. : Acmext-IIpecc, 2009. C. 49-51.

Y Imu JI. Kodw, Dumpio Aparto I'pakaHckoe OBIIECTBO M TOJNHTHUECKAs TEOPHS
[mep. ¢ anrn.] / O6ut. pex. .M. MropGepr. — M. : Becs Mup, 2003. C. 7.
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ground of division of labor because of its regulator — the market'®. E. Gellner
proposed the category of a “modular man”, the implementation of which
allows to accentuate, that the establishment of civil society provides unique
opportunities to achieve individualization and simultaneous creation of
political associations that balance the state, but do not enslave its members.
The emergence of a modular man made possible the emergence of a civil
society'’. The market causes the appearance of a modular man, and a set of
modular individuals creates a civil society. A civil society, as a certain kind of
social reflection of the market system, “recodes” the imperatives of the market
into formulae of freedom, and formulae of freedom are ionscribed into social
imperatives of democracy. Its main lever of coordination of demand and
supply diversity, pluralism of views and positions, bringing them into the
system unity (equilibrium), is harmony (social contract)*®.

Assessing a civil society as a product of harmonization of interests and
relations between private individuals acting in market conditions, as its
characteristic features, may be considered the fact, that it: 1) appears as a the
result of agreement between private parties that correspond the notion of a
“modular man”, 2) has liberalism as its basis, 3) exists in the conditions of a
developed market, 4) apprehends the formula of freedom as social imperatives
of democracy, 5) has human relationships, activity of democratic and liberal
character as foundation, 6) is regarded primarily as a behavioral and
institutional phenomenon (as opposed to “social capital”)*®. The state does not
control a civil society, but if it is a rule-of-law state, it must secure conditions
for its functioning and life activity?, as the principle of priority functioning of
a civil society regarding state power becomes more and more typical for the
general dynamics of development of contemporary world civilization®. This
separates a civil society from both the state and the economic structures that

8 Cmit Aam. JT06po6yT Hamii: JociimKkeH s po NPUPOY Ta IPHUMHHU J06poOYTY Hariit /
nep. 3 anrL. O.BacuibeBa, M. MexeBikinoi, A. MainiBcekoro. Hayk. pexa. €. Jluteun. K. : Port-
Royal, 2001. C. 11-15.

M Fennuep 3. Yenosust cBoGosL. [paskianckoe 06IIECTBO U ero HCTOPUUECKHE COTEPHUKH /
3. I'enmaep. M. : MockoBckast IIKoJIa HOJMMTHYECKHX HccaenoBanuii, 2004. C. 118-120.

8 Maceko LT. I'poMansHchke CyCTiNbCTBO i HamioHambHa imes. (Ykpaiwa ma T
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HAH VYxkpainu, YKLentp, 1999. C. 52-55.
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anr. WL.E. KokapeBa. M. : Acnexr-IIpecc, 2009. C. 57.
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criBBiHOmEeHHs Ta B3aemoxii / H. Kysuenosa // IIpaBo Ykpainu. 2014. Ne 4. C. 66.

2 Ouimenxo H. o muTamms mpo momyk 6anaHcy y CIiBBiAHOMIGHHI TpOMaIsSHCHKOrO
CYCIIIBCTBA Ta JIep)KaBU: TEOpETHKO-MeTononorivyni acnekty / H. Onimenko // IlpaBo Ykpainu.
2014. Ne4. C.55; Komoniii A. I'poMajsiHCbKE CYCIIIBCTBO: O3HAKH, CTPYKTYPHI GIEMEHTH,
criBBiHOMmEHH S 13 iepkaBoro / A. Komomiii // IlpaBo Ykpaiuu. 2014. Ne 4. C. 9-12.
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allows it not only to play the role of opposition in terms of authoritarian
regimes, but also revive its critical potential in terms of liberal democracy®.
In this case rigid “binding” of concepts “civil society” and “state” to one
another disappears, and thus there is the capacity to consider the latter as a
variable component that promotes or hinders the development of a civil
society.

In determining the nature of adaptation to these principles of functioning
of the sphere of private law, the problem of methodological character arises,
due to the fact that the interaction of a state with a civil society to a great
extent is provided through public law, rather than private law. As a civil
society alone can not cope with the conflicts of the variety of interests of
people and their groups to reconcile the unmatched interests, etc., for this
purpose the state is formed by establishing legal connections and relationships
that create control structures and determine the procedure of their activity and
cooperation. Public authority should create optimal conditions for the normal
functioning of a civil society, protect it, promote conflict resolution. The basis
of their relationship is ideology that could be called “person-centered®® and
that is reflected in the metaphorical characterization: “Democratic state
power — a “night watchman” in building “of the person that self-perfects”. It is
an effective and active textbook of freedom, physical and spiritual beauty of a
person®. The indicated concerns the security of both human rights and
freedoms and the functioning of the market, that is the correlation of a civil
society and private law, making people truly free, giving everyone the
opportunity to choose their purpose®. At the first government encroachment
on the economic freedom all the political and legal freedoms turn into
deceit®.

Adaption to the conditions of the EU internal market, which lives by the
rules laid down, requires clear understanding of the existence of the general
problem of choice between a private law (humanitarian) approach and a
public law approach (state-regulatory). The prospect of choice is that the
replacement of the market with the planned economy takes away freedom and

2 Jiwum JI. Koo, Duapio Apato I'paxiaHckoe oBIIecTBO W TONHTHIECKAs TEOpHs : [1ep. ¢
anr.] / O6my. pea. M.J. Miop6epr. M. : Becs Mup, 2003. C. 7.

# Jlotioxk O.C. Jlo TIUTAaHHS CIiBBiIHOIIEHHS TPOMAISIHCHKOTO CYCIIBCTBA 1 JepiaBH /
0.C. Jlotrok // Haconmc KuiBcbkoro yH-Ty npasa. 2014. Ne 2. C. 80.

% Ownimenko H.M. Jlo muTaHHA TPO BiANOBIJANBHICTH NIEpXKaBH MEPEA TPOMAASHCHKAM
cycninectoM / H.M. Onimenko, C.B. Croenpkuii, C.O. Cynerin / Yaconuc Kuicbkoro yH-TY
mpasa. 2014. Ne 2. C. 11.
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CII6. : TTHEBMA 1999. C. 58.

% Jomeur don Musec WHAMBHI, PHIHOK M TPABOBOE TOCYIAPCTBO (aHTONOTHs paGoT
JI. Museca) / mox pen. 1. Autucepu u M. Banauuu. CII6. : [Taema, 1999. C. 129.
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leaves only the right to obey. For this option is unacceptable, we must
recognize that the state serves as a regulator “on request concerning all the
concepts described above.” The above mentioned concepts are correlates that
complement each other in a democratic society, mediating such areas as:
socio-political (civil society), economic (market), legal (private law).

These circumstances should be taken into account when determining the
algorithm of adaptation of Ukraine to the EU legal system (at the present stage
it looks like legal adaptation to the conditions of the EU internal market,
which lies primarily in the perception and acceptance of the concept of private
law). Meanwhile the problems of ideological, mental compatibility, etc.
should be solved, without which the desired result of adaptation of
consciousness, legal thinking, legal doctrine, legislation and finally the
concept of law (in particular, private law) can not be achieved.

2. Domestic experience in adapting to European values

The subject matter of the article can not dwell on these matters in detail,
but still the brightest areas of such adaptation are worth mentioning. As the
first of these “civilizational compatibility” is to be mentioned because it
affects the ability to adapt to European values in general and to the field of
private law in particular.

Therefore it is necessary once again to refer to civilizational dominants of
Ukraine, peculiarities of the formation of which are related to the fact that in
the course of most of its history it was situated on the verge of “East — West”,
being a typical country of Uniate traditions according to its character, while
being a reflection facilitated by the lack of territorial cohesion in the World
outlook.

The dominant ideas were greatly influenced by the peculiar features of the
Ukrainian national mentality?’, which was formed on the ground of close
interaction of three cultures — ancient, Scythian-Sarmatian and Slavonic?.
Their archetypes were perceived mentally from Kievan Rus. They also added
Scandinavian features over time® The mentality algorithm of Kyivan Rus was
significantly affected by the acceptance of Christianity in its Byzantine option.
However, the people officially taking the Byzantine orthodoxy have retained

7 Cwmitiox T.€. YkpaiHa cakpaibHa : MHHYyJeE, CHOTONEHHs, Maiibyrre / I.€. CMiTioX,
B.B. Crpinenpkuii. Kuis : 3nanns Yxpainu, 2006 p. 36 c.

% Crpaxuuit O.C. Yxpaincokuit Menranirer. Imo3ii. Midu. Peansuicts / O.C. CrpaxHuii.
K. : Kunra, 2008. C. 44-46, 95, 77, 89-90; C. 127-130, 168; C. 172.

# Crpaxunit O.C. Ykpaincekuit Mentaniter. bmosii. Midu. Peamsicts / O.C. CTpaxuuii.
K. : Kuura, 2008. C. 44-46, 95, 77, 89-90; C. 127-130, 168; C. 172.
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mental archetypes of previous generations and gave it to their descendants™®.
Assignificant degree of distinctive mentality of Ukraine from Byzantine
mentality and Western permanent reflections are due to this occasion.
Although the mentality of Kyivan Rus was different from Western European
mentality of early Middle Ages, it did not accept Byzantine mentality in the
full scope either, assuming the character of the original and fairly
contradictory. The drift toward the “Byzantines” was prevented by the Tatar-
Mongol invasion, which was accompanied by the growing power and
expansion of Muscovy largely due to the Kievan Rus. This caused a natural
resistance of ethnic groups living on its territory, and therefore their
consolidation (particularly mental) in the process of opposing to the
expansion.

At the beginning of the sixteenth century, the events clearly aimed at
reapprochingt with the West were taking the place in the cultural field. In
1632 Kyiv Mohyla Collegium, which became the first Ukrainian university,
where young people from Ukraine and other countries received education in
the European standard, was created. However, the position of the Academy, as
the opponent of Catholicism, contributed to the development of its ties with
German culture.®® However, cultural ties with Protestants did not mean the
termination of contacts with Polish Catholics. Therefore, we can not consider
a simplified approach to the influence of Poland and attitude to it*. It would
be wrong to consider the confessional disputes as a confrontation between the
West and East of Ukraine, based on the fact that the Polonization entailed
catholization and geographical proximity to Russia helped to strengthen
Orthodoxy. Or rather we will say that throughout Ukraine there was a weave
of western and eastern Christian traditions in one or another their
manifestations. With such civilizational achievements and the desire not to
lose cultural contacts with the West (and inherent not only the West but also
lands near the Dnieper) Ukraine entered the New time.

Overall, at the end of XVIII and the beginning of XIX century, the national
revival happend on Ukrainian territories (in both western and eastern parts). In
XIX century, the democratic and antimonarchical movements were developing
spreading liberal socialist doctrine. At that time, works by Taras Shevchenko, Ivan
Franko, Lesia Ukrainian and other writers, scientists and public figures were
characterized by using the antique motives of Ancient Greek and Roman
philosophy, research and study of natural rights of a person, justice, fate and

% Crpaxunit O.C. Ykpaincekuii Mentaniter. Lrosii. Midu. Peamsuicts / O.C. CTpaxuuii.
K. : Kuura, 2008. C. 44-46, 95, 77, 89-90; C. 127-130, 168; C. 172.
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deprivation. The basis of the political and legal views of many prominent thinkers
of Ukraine of the time, such as M. Drahomanov, was human rights, freedom and
free development, autonomy of the individual. Thus Drahomanov had the history
of Ancient Rome as the basis for the study of these issues.

However, the realization that a real chance to preserve the unity of the
society and the state was a union was gradually emerging. When not biased, it
is difficult to deny that each of them (Krevska, Ostrivska, Vilensko-
Radomska, Horodelska, Cracowsko-Vilenska, Melnitska, Lublinska, Brestska,
Hadiachska) had its positive features and often provoked opposition of not
only the representatives of the orthodox community, but magnates, who were
dissatisfied with their being removed from the issues of redistribution of
power®. Eventually, instead of merging a split took place by the confessions:
on the one hand — Orthodox magnates, the majority of the clergy and popular
masses (impressive unity of popular masses and oligarchs), on the other
hand — former hierarchy who supported the king and their supporters, who
understood the need for the Union. The attempts to unite Christian churches
ended with their crushing, because then instead of two churches, the three
churches emerged: the catholic, the orthodox and the Uniate (Greek Catholic).

The situation, that developed, affected the Ukrainian legal system, which
had undergone influence both of West and East. However, despite the short-
sighted political decisions which led to the loss of statehood, the legal
tradition relied essentially on the oriental influence.

After the accession of Ukraine to the Moscow State according to March
Avrticles Hetman territory was not supposed to apply Moscow’s legislation,
and “ex rights”: customary law, Polish-Lithuanian legislation and Magdeburg
Law were expected to be kept valid. In preparing the assembly “Rights, by
which malorossiysky people are to litigate” (1743) its drafters used the Roman
and Germanic sources, Statutes of the Grand Duchy of Lithuania, Polish
legislation, customary law and judicial practice of Ukraine®. The trend
persisted in the preparation of “Collection of Ruthenia rights in 1807 (first
draft Civil Code), which contained more borrowings from the Western law.

®VHis | yriaTH B MONMBCHKIl i CITOB’THCBKH Ky TbTypax : Marepiamt KpakiBchkoi MikHapoTHOi
HaykoBoi koHpepenii (17-19 rpymus 1992 p.) / Cnoso i gac. 1993. Ne 3. C. 57; ITacnaBcbkuit L
Bepecreiicbka yHis 1 yKkpaiHChka XpHCTHsAHCbKa Tpamuuis. JIeBiB: Bun-Bo Otmie Bacumisu
“Micionep”, 1997. IlacnaBcekuii 1. Bepectelicbka yHisi i yKpaiHChka XPHCTHSHCBKA TpaJuLis /
1. IMacnaBcpkuit. JIbBiB : OtHiB Bacunisu “Micionep”, 1997. 64 c.; Tagsupkuil Tpaktat [mepki. 3
nonbebk.] / B. leBuyka. K. : 3amuckn HaykoBoro toBapuctsa imeni T. lleBuenka. T. 89. JIbBiB,
1909. Pexxum soctymy: http://movahistory.org.ua/wiki/I'afsipkuii TpakTart.
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Besides 515 of references to the Statut of the Grand Duchy of Lithuania, there
were 457 references to the “Saxon Svichado (Mirror)”, 224 — to the right of
Kholmsk, 58 to Magdeburg Law. Thus, the basis of this bill was the
Lithuanian, German and Polish right. As for the territories of Ukraine, that
were under the power of Austro-Hungary, Poland, Romania etc., there acted
laws of that state which was formed within the Western tradition of law.

On such background the formation of principles of concept of private law
was carried out on Ukrainian territories, which began in XIX century,
foremost, in their Western part. In spite of powerful influence of German
jurisprudence the Western tradition of private law in the reception of Ukraine
looked, foremost, as an Austrian civil doctrine. In its interpretation
0O.M. Ogonovskiy, who aimed at an adaptation of Austrian civil doctrine to
Ukrainian legal comprehension played a considerable role for Ukraine.®®
S.S. Dnistryanskiy created the scientific works in the sphere of civil law and
on materials of Austrian legislation®.

On the whole, Western Ukrainian tradition of private law did not create an
original legal conception in this industry and the development of this
conception took place in the general mainstream of legal researches of that
time. Consequently, Western Ukrainian concept of private (civil) law was
formed in the general context of the development of Western tradition of
private law, being historically and genetically related to the last.

Referring to the Ukrainian territories which became part of the Russian
empire, the adaptation to the Western law there was sometimes actual in the
connection with the attempts of the mother country to adapt oneself to the
European values and legal achievements in the second half of XIX century. Such
attempts were halted by the events of 1917, after which the soviet power began
actively to destroy the legal system which had existed before. However, it did not
avoid the attempts of the “limited” adaptation (borrowings). In particular, such
attempts took place in the first codification of soviet civil legislation, when
borrowing from the legislation of the European countries really took place.

Hereupon, the Civil code of RSFSR, adopted on October, 31 in 1922%
(that served as a standard for CC of Ukraine), imitated German CC (BGB), in

% Oronoscexuit O. Cucrema ABcrpiiichkoro npasa mpusatHoro / O. Oronoscskuii. JIbBiB :
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Iusinene mpaBo [Tekcr] : mep. C. JnictpsiHchkoro. Bigens, 1919. T. 1. 1063 c.; Kosams A.
3acagunyi nornaau CranicnaBa J{HICTPSHCBKOTO Ha OCHOBH mHpaBa Ta jepxkasu / A. Kosans //
Bicw. JIbBiB. yH-Ty. Cep. topuauuna. 2012. Bum. 55. C. 74-78.
bpatryce C.H. CranoBnenne TIpaXkIaHCKO-TIPAaBOBOH KOHIENLUH PErylIupOBaHMs
MMYIIECTBEHHBIX OTHOMICHHH MEKIY CONMAIMCTHYCCKUMH mpeanpusatusmu B nepuox HEIIa /
C.H. Bpatycs // CoB. rocyaapctso u nipaBo. 1987. Ne 11. C. 51.
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its structure, many legal decisions and others like that. As P.l. Stuchka
admited: “According to its essence our Civil code does not differ from those
forms of bourgeois civil law, which repeat the formulas of the Roman law on
the whole and were created about two millenniums ago”®.

The most interesting thing in the soviet experience is that it confirmed not
only the possibility of borrowing from the legislation of other countries,
which was based on other conceptual basis, but also the flimsiness of such
borrowings. An exception was the cases, when they referred to property
relations (for example, inheritance) which arose out of the field of ideological
battles. However, it is necessary to notice that in this case (as well as the later
one, at the attempt of adaptation to “common to all mankind values”, “to the
mechanisms of progress™® during Perestroika), Ukraine, without regard to
active scientific researches of its scholars, came forward not as a subject of
adaptation, but as a user of already prepared (prepared in the USSR) product.
Therefore, Ukraine’s own experience of legal adaptation was gained after the
proclamation of its independence.

At that time the civil relations were regulated by the legislative acts of
former Soviet Union, and also by the majority of acts of the URSR, that
continued to operate in that part which did not conflict with the legislation
of Ukraine. At the beginning of the 90s of XIX century a significant amount
of legislative acts were accepted in Ukraine, conceptual basis of which was
an aspiration of the legal providing of sovereignty of a person, equalization
of legal position of a person and the state, and others like that. Evidently,
the lack of lawmaking of that time was largely due to its unsystematic
character. Thus, the development of the concept of civil legislation of
Ukraine began, basing on the European concept of law that was based on the
ideas of civil society and the rule of law*’. However, researches forecast the
harmonization of Ukrainian legislation with the European one as a long and
complex process. Due to the adoption of some provisions of the Commercial
Code and the Family Code the Civil concept as a single Code of private law
suffered some losses.

Although these losses were felt, the core of the Civil Code of Ukraine as
“passionate” in essence (i.e, one that was created for the future, on a modern
conceptual framework as a code of civil society, rule of law and the code of
private law, with current European trends and experiences) gives reason to
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PeBonrorus npasa. 1927. Ne 1. C. 10-11.

¥ Byrenxo A.Il. Waru Hasan — k Mexanusmam nporpecca / A.IL Byrenko // TocynapcTBo u
npaBo. 1992. Ne 4. C. 78.

“ Komudixanis npusaTHOTO (IMBiBEHOTO) TpaBa Ykpainm / 3a pex. A. Jlosrepra. K. : Vip.
menTp npasH. cryzmiit, 2000. 336 c.

40



believe that the losses in question can be eliminated in the process of legal
approximation of Ukraine to the terms of the EU internal market.

In choosing the destinations for such adaptation, the Draft Common Frame
of Reference (DCFR) — Research “Project general reference scheme” —
“Principles, Definitions and Model Rules of European Private Law”*, should
serve as guidelines by which it is planned to solve a number of
methodological issues. Central to the idea of DCFR is the rejection of direct
regulation of relations in the private-sector. Instead, DCFR is seen as a project
that could provide ideas of European private law to a new ground by
increasing mutual understanding and promoting collective discussion of
problems of private law in Europe®.

CONCLUSIONS

The major problem associated with the adaptation of Ukraine to the terms
of the EU internal market is the definition and the legal nature of adaptation.
The latter can not be reduced to “legislative approximation”, but it is a
broader concept, for which all cases of adjustment of its own legal system
(cells) to another axiologicaly close legal system should be effectively
covered in the process of adaptation of domestic law to the concept of
European general concept of law and private law in particular.

Successful adaptation depends on the legal compatibility of legal systems,
which leads to the need to consider the properties of the latter, concerning
areas of adaptation. In particular, the adaptation in the field of private law
should be made taking into account the fact that the latter is a European
concept, and therefore involves not only borrowing norms of legislation, but
also the values on which the concept of private law correlates with the civil
society, developed market and so on.

An essential issue is also establishing principles of adaptation of the
national concept of civil law and civil law provisions of Ukraine to principles
of European law, since it is on this basis that practically all important
adaptation of national legislation to the European concept of law is made.

“ Principles, Definitions and Model Rules of European Private Law. Draft Common Frame
of reference (DCFR). Full Edition. Prepared by the Study Group on a European Civil Code and
the Research Group on EC Pri-vate Law (Acquis Group) / Ed. by Christian von Bar and Eric
Clive. Vol. I-VI. Munich, 2009.

“ Kpuctuan don Bap Ipemuciosre k poccuiickoMy w3mammio / MonembHble TpaBHia
€BPOIEHCKOro 4acTHOro mnpasa. [mep. ¢ auri.] / Kpucruan ¢ou Bap, Dpuk K, Ilayn Bapyn ;
Hayu. pen. H.}O. Pacckasosa. M. : Craryt, 2013. C. 23, 25.
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SUMMARY

The article considers the issues of legal adaptation of the Ukrainian
legislation and the domestic legal system to the EU internal market on the
basis of the Association Agreement between Ukraine and the EU. Such issues
as the nature of legal adaptation of the object, the conditions and principles as
well as the concept of this adaptation are considered. The ratio of the concept
of adaptation of the right to the concept of law in general and the European
private law, in particular, using axiological approach are studied. The defining
features of private law, the main correlators, such as civil society and market
economy, the methodological basis of private law, which is liberalism, are
characterized as well. Answers to the questions such as: Is there a
“civilizational compatibility” in these jurisdictions? Is it a problem of
Ukrainian mentality to adapt to European values? Does the legal adaptation
mean the compatibility of legal systems? What is the role of civil society in
the process of European integration (see it through the prism of liberalism and
the internal market)? How was the basis of the concept of private law in
Ukraine formed in XI1X — XXI centuries?
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ADAPTATION OF LAW AS THE MODE
OF THE INTERACTION OF LEGAL SYSTEMS

Kharytonova O. I.

INTRODUCTION

The influence of some legal systems on others and the interaction there of
has long attracted the attention of jurists. The most popular the subject-matter
of special studies investigate the influence of one law on another was the
reception of Roman law, especially of scholarly inquiries from the Middle
Ages onwards, and, after them, during the Great European codifications.

Analysis of the conceptions expressed in the process of investigating the
influence of Roman law on the legal systems of western Europe seems
inadvisable given that the very process of borrowing ideas and provisions of
Roman law already have been the subject-matter of special scholarly works
and received proper illumination there®.

Therefore we dwell merely on basic provisions relating to understanding
the essence of the reception of Roman law in Europe.

Productive was the reception of Roman law in the late Middle Ages, when
the views of Thomas Aquinas became the methodological foundation thereof.
His concepts concerning the correlation of natural (divine) law and human
(positive) laws, and also that it was necessary only to comply with those
secular laws which were not contrary to natural law, actually served as the
basis of the reception of Roman law in the form of practical application.

In the process of discussions relating to the suitability of Roman law for
application in law-creation and legal life which took place before and during
the great European codifications of the eighteenth and nineteenth centuries,
European jurists formulated a number of propositions important in principle
with regard to comprehending the essence of the phenomenon of the reception
of Roman law (chiefly, of a compromise character).

Savigny insisted that law is never formed according to one’s wish because
it is a product of the development of the people’s spirit which is revealed in
the history of a people, in connection with its religion, culture, and so on.

! Mypomues C. Pereniust pumMckoro npasa Ha 3amane. M.: Tun. A. . MamonTtoBa u K,
1886.; bex B.A. Peneruust pumckoro npaea B 3ananHoit EBporie: aBToped. mucc. ... KaHI. IOpPUA.
Hayk. JIpBOB, 1950.; Xaputonos €.0. Peneniiss puMCbKOro MpHBaTHOTO TpaBa (TEOPETHYHI Ta
icropuko-tipaBoBi acnektH). Opeca, 1997; XapuronoB €.0., Xapuronosa O.L Pemenmii
IPUBATHOTO TIpaBa: mapaaurma nporpecy. Kipoorpan: Ilentp.-Ykp. Bua-o, 1999; TomcunoB
B.A. Peneniiust Pumckoro mnpasa B 3anaanoit Espone”. /Jpesuee npago. 1998. Ne. 1. C. 169-175.
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Considering law in its historical development, Savigny and his pupils
concentrated efforts on studying the Roman law of antiquity as set out in
sources systematized by Justinian, supposing that this treasure house of
imperishable legal values after proper processing might be applied directly as
law in force. The task of jurists is merely to order, process, and improve
abstract concepts®.

Rudolf von Jhering®, a consistent opponent of von Savigny, believed on
the basis of an understanding of law as the direct product of life that ever
greater changes in social life entail changes in the domain of law. He
emphasized in so doing that not only national forces and the potential of each
people have importance, but also the encounters thereof with others,
borrowing. A people craving national exclusivity thereby condemns itself to
stagnation. The task of the modern jurist is not only to create, but also to
destroy, that is, discard the unnecessary and obsolete. The general
methodology was then defined: Durch das romische Recht iiber aber das
romische Recht hinaus®,

These conceptual approaches became the foundation for discussions when
codifying German civil law. The conception of the Civil Code (BGB) was
formed in a competition between the “Romanic-Pandectian” and “Germanic”
approaches. After a mitigation of the Romanic principles, a draft was adopted
in 1896 by a Union Council and confirmed by the Emperor. He entered into
force on 1 January 1900. The actual preparation, discussion, and adoption
thereof became a reflection of the comprehension of the essence of the
reception of Roman law at the turn of the centuries.

1. General provisions on the reception of Roman private law

It should be noted that the interest of jurists of the Russian Empire in the
reception of Roman law had a “dual” character. On one hand, this
phenomenon they investigated as being inherent in Western culture. The
significance of Roman law was determined by the fact that it comprised a
vital, practical element of modern positive legislation and was the basis for a
single science of civil law. “Reception was the mastery of Roman law by
other peoples”.® It was regarded as an element of a more general process of
borrowing the achievements of a highly-developed ancient culture, and as a
legal phenomenon, the borrowing of its provisions was explained by the need

2 Hosropomues I1.1U. McToprdeckas mkona fopuctos. CI16.: Jlans, 1999. C. 101-108.

® Vepunr P. dom. Mcropmueckas mkona iopuctoB. B xu.: Casumpn ®.K. Cucrema
COBPEMEHHOT0 prMCKoro mpasa: mep. I'. XKurymua. 2011. C. 73-101.

* Wepumr P. don. Tyx pumckoro npasa B xu.: M36panusre Tpymer. CI16., 2006. T. 1I. C. 37-38.

® Asapesuu JI.W. W3 nexumii o puvckomy mpaBy. Onecca, 1885. C. 103; Asapesuu JI.1.
3HaueHue puMckoro npasa. Oxecca, 0.1.
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to use “more precise” norms for the regulation of a number of relations than
those which existed in customary law of the majority of western European
countries.

On the other hand, the subject-matter of scholarly studies was the problem
of establishing the significance of Roman law for the legal system of the
Russian Empire. M.L. Diuvernua, justifying the advisability of Russian jurists
having recourse to Roman law, among its advantages he named its
universality and abstractness, stressing that Roman law is the “most universal
law” among other systems of law suitable for application in different
countries®. These conclusions found practical confirmation in the process of
preparing the draft Civil Code in the Russian Empire. The drafting work
became an important factor in the growing interest in Roman law and the
investigation there of from the standpoint of possible use of its merits when
improving legislation in force. On the whole, the fact of the reception of
Roman law in Russia during the nineteenth and early twentieth century’s
generates no doubts among researchers’.

We may conclude that the conception of the reception of Roman law in
European jurisprudence was formulated before the end of the nineteenth
century and that it was the result of a comprehension of the essence of this
phenomenon and evaluations of the possibility of its use in the process of
preparing codifications, especially in the domain of civil law of the eighteenth
and nineteenth centuries.

In the early twentieth century studies in this domain were fewer: the
western vision of the essence of the reception of Roman law on the whole had
been formed. The subject- matter of research became determining the place of
Roman law in the culture of Europe, the reception of Roman law in individual
countries, under special conditions, and so on®. The existence of a crisis in this
domain was recognized and was a turning point in the quest for new
orientations of research®.

The situation was otherwise in Eastern Europe, where the Soviet State
arose whose legal doctrine was based on a Marxist-Leninist world outlook
which denied succession of socialist law from the “law of an exploitative
society”. Therefore, the question of the reception of Roman law did not arise,

® IlioBepuya H. 3HaueHue PHMCKOrO MpaBa [UIsi PYCCKHX IOpHUCTOB. SIpocmaemb: Twm.
I'. ®anek. 1872. C. 14.

7 Jlersier B.A. Perenuus puMckoro npaea B Poccrn XIX-navana XX B. (MCTOPHKO-TIPaBOBOIT
acnekT): aBToped. aucc. ... JoKTopa opui.Hayk. Capatos. 2001.

8 Koschaker P. Europa und das rémische Recht. 1958.

® Koschaker P. Die Krise des romischen Rechts und die romanistische Rechtswissenschaft.
1938.
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which predetermined a lessened interest in the last and in general in
researching the achievements of “presocialist” systems of law.

The renaissance of studies of Roman law and its reception occur in the
USSR only from the mid-1980s, when political, social, ideological, and legal
reforms conditioned the enhanced interest of society in general humanitarian
values, the heritage of other systems of world outlook, law, and so on.

The majority of jurists assessed the reception of Roman law from traditional
positions, describing it as a phenomenon typical for all of continental Europe and
Scotland and consisting of the comprehension and mastery of the Roman legal
heritage as law in force'® or as a phenomenon which relative to the position of
Roman law in feudal and bourgeois Europe represented a renewal of actions,
borrowing, selection, processing, and mastery.

The general reception of Roman law is evaluated as a phenomenon
reflecting the influence of this “mother” legal system on the law of later times,
a result of which was the forming and improving of modern European legal
systems. In Ukrainian civilistics on the whole positive evaluations of this
phenomenon predominate, to which the appearance of new studies in this field
attests, the defense of a doctoral dissertation devoted to the reception of
individual institutions of Roman law (S.D. Grin’ko), and so on.

The attitude towards the reception of Roman law in modern Russian
jurisprudence is equivocal. Together with recognition of the influence of
Roman law on the legislation of the Russian Empire of the nineteenth and
early twentieth centuries and stating the similarity of legal norms, institutions,
and so on in Roman and modern Russian civil law*? (as impartial foreign
researchers noted)™, there are critical, even cautionary, assessments of the
possibility of this phenomenon™, attributing to it (indeed, the reception of law
in general) the significance of a result of negative ideological influence.

The law not only is among the elements of the socio-political system, but
also is an element of social consciousness comprising the spiritual world of
man and his world outlook. Law arises in inseparable linkage with religion;
then is acquires greater socio-political importance and a philosophical and
professional legal comprehension and substantiation; and finally, law becomes
an element of social and individual consciousness in the context of the

10 Tosxzes JI.B. Pumckoe uactroe npaso. M., 1996. C. 4.

™ Kocaper A.W. Pivckoe npaso. M.: FOpuauueckas mut-pa, 1986. C. 110.

2 dkosnes B.H. JlpeBHEpUMCKOE M COBpEMEHHOE rpakaaHckoe npaso Poccuu. Penenius
npaBa. 2-e u3a1. Mxesck, 2004-2005. 2 Toma.

2 Apenapuyc M. Pumckoe mpaso B Poccun, mep.c mem. JLIO. Ionauukos. M.: Axagemus,
2008.

 Hoeunkas T.E. K Bompocy 0 Tak Ha3bIBaeMoil pelENIMM PHMCKOrO MpaBa B POCCHH.
Becmuux Mockosckoeo ynusepcumema. 2000. Ne 3. 2000. C. 121-134.
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development of the respective civilization. Because this process is repeatable,
just as cycles of civilization can be repeated, the reception of law occurs.

A key moment of characterizing the reception of law is an understanding
thereof as part of a general process of renaissances and contacts between a
living civilization and a civilization that has receded into the past. Objectively
it cannot fail to be a repetitive phenomenon, which is conditioned by the
cyclical character of the development of civilizations and the repetition of
renaissances and declines. Because the renaissance of the heritage of one
culture by another civilization is not a unique event but a historically
repetitive process, the reception of law is a repeating phenomenon.

Having regard to the foregoing, the reception of law may be defined as the
renaissance thereof, perception of the spirit, ideas, and main principles, and
also basic tenets of the law of preceding civilizations by subsequent
civilizations at a certain stage of their development in the context of the
general process of cyclical renaissances. We have in view not the simple
borrowing of the text of legal norms, institutions, and the like, but the
perception of basic categories, principles, and conceptions.

In noting the great role of the reception of law (especially Roman) in
improving legal systems and ensuring the succession of law with its
assistance, we should take into account that this provided a link between legal
systems only (vertically) (and merely to a certain extent “horizontally” in
derivative receptions). Thus there is the question of the means, or forms, of
the interaction of legal systems.

One category which first deserves attention of investigators is “legal
acculturation”. Various views exist with regard to its definition. However,
most widespread is an understanding thereof as a rather complex process. The
process of acculturation is defined as:

... the process of mutual influence and the result of this mutual influence
of cultures on one another, or the borrowing of a phenomenon from one
milieu and introducing it in another milieu, including acclimatization.
Consequently, acculturation is a process of borrowing and the borrowing itself
as a result — the borrowed object. In other words, acculturation is a process of
borrowing expressed in the mastery of innovation by the borrowing group
(or individual, people) and adaptation to this™*.

Sometimes acculturation is regarded as an element of social administration
which most influences social life in the domain of law-creation and law-
application™.

B Kyssmun M.A. FOpumnmueckas akkyIbTypamus H yIOpaBIeHHEe MPOhecCHOHAIBHOMR
I0pHIMYECKOit fesitenbHOCTH. Pesxum noctymy: Advocatkuzmin.ru/ articles/107-article25

6 Kyssmun H.A. IOpummdeckas akkylTbTypaluss B CHCTEMe COIMANBHONO YIPABICHHS:
aBToped. KaHJl. COLMOJIOTNYECKHX HayK. M., 2002.
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The following definition is rather successful: legal acculturation is a
relatively autonomous process of continuous interaction of legal systems
assuming the use (depending on cultural and historical conditions) of methods
differing in the nature and force of impact, a necessary result of which is
change of the initial legal culture (or individual elements thereof) or one or
both societies coming into contact'. Understanding legal acculturation
broadly, the author also singles out such forms thereof as borrowing and
reception of law™®.

Sofronova defines legal acculturation as the process of mutual influence of
legal systems. She singles out “legal borrowing as a variety of legal
acculturation, which assumes the transfer and preservation of legal elements
without any changes™'®. The position of Sofronova with regard to the
correlation of the concepts of “acculturation” and “reception” is interesting.
She noted that reception, understood as only voluntary, is a universal variant
of acculturation and a perception of another’s legal culture not imposed by
force. As a generic indicator one may name the unilateral character of
borrowing effectuated solely at the initiative of the recipient. Two types of
reception are distinguished: (1) horizontal reception: the perception of legal
institutions within the framework of a simultaneously operating PSO;
(2) vertical borrowing, when there is a change of socio-economic formation
assuming the extensive perception of diverse legal phenomena®.

In our view, in this position a confusion of concepts is permitted. Insofar
as reception, as noted above, is a perception by later legal systems of elements
of systems which receded into the past, horizontal reception is impossible by
definition. Instead, one may speak of borrowing by one legal system from
another.

In evaluating the prospects for the use of the category of acculturation for
forming a theory of interaction (or influence) of legal systems, one may
assume that the most suitable for this is an understanding of legal
acculturation as a universal concept which characterizes this as the infusion of
one legal system into another?. Some authors in defining legal acculturation
as any carrying over of legal forms to another legal milieu distinguish such

1 A6pamos A.E. IpaBoBas axkymsTyparus (Ha mpumepe Mcrmammm B mepuon Pumckoit

PecriyOmnvkn): auc.... Kau. ropu. Hayk : 12.00.01. Bragumup, 2005. C. 7-8.
Ab6pamoB A.E. TlpaBoBasi akkynsrypanus (Ha mpumepe Mcnaummu B neprox Pumckoit

Pecry6uukn): guc.... kKauz. opu. Hayk : 12.00.01. Bragumup, 2005. C. 14.
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obmecTBa: aBToped. Iuc. ... kaua. opua. Hayk: 12.00.01. Hwoxanit Hosropox, 2000. C. 27.
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forms of the last as legal expansion (which is forcible) and reception
(voluntary perception of elements of another legal system). Legal expansion is
linked with legal transplanting?. We note in this connection that the concept
“legal transplants”, introduced into scholarly discourse of comparativistics®
rather long ago, usually is used to designate any borrowings from other legal
systems (although sometimes it is used in the meaning of “one of the types of
reception”). In other words, they look like a category, in our view, which
actually is identical to the concept of “legal acculturation” and different from
the concept “reception”®,

Thus, one may conclude that these days at the stage of forming a general
theory of interaction of legal systems there is no precise, generally-recognized
difference of such categories as “legal acculturation”, “reception”, “legal
transplants”, “borrowing”, and so on.

In our view it would be justified to use the broadest universal term-concept
to designate “legal acculturation”, by which one should have in view any
borrowing of elements of some legal systems by another. The designation
“legal transplants” (although the last in the Ukrainian tradition has a certain
natural technical hue) is possible. The term-concept “reception of law” rather
precisely characterized the borrowing of elements of legal systems of the past
by later systems. As regards the borrowing by legal systems one from another
which coexist in time (horizontal borrowing), possibly this type of
acculturation it would be advisable to call the “interaction (or mutual
influence) of legal systems”.

2. Examples of borrowing by different legal systems

To complete this article we offer examples of borrowings of law by
different legal systems in the style of the greatly respected Alan Watson. We
recall in particular the borrowing (or reception and interaction) of the law of
Antiquity of the achievements of the legal systems of the Near East.

Some students of the history of European law have been critical of the
borrowing by the Greek and Romans of laws from peoples who ruled in the
Near East: Sumerians, Hittites, Assyrians, Babylonians. However, the evident
influence is acknowledged on the forming of European law by the Law of
Moses, which initially through the Catholic Church and later especially through
the Reformation was extensively perceived by Protestant States®®. We believe
that the fact of influence on the forming of Roman law of norms of the ancient

2 Tperwsikosa O.J1. Konpeprenmus B npase: fopuandeckas skcmancus. K., 1998. T. 5. 2002.

% Watson A. Legal Transplants: An Approach to Comparative Law. 1974; 2d ed.; 1993.
Books. 24. Pexxum noctymy: https://digitalcommons.law.uga.edu/books/24

% Watson A. Legal Transplants and European Private Law, 2000.

% Amnnepc E. Hcropus Esporeiickoro npasa. M.: Hayka, 1996. C. 21.
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Egyptian, Near Eastern, and other civilizations requires no complex
argumentation. The Roman jus gentium was nothing other than the aggregate of
norms borrowed by the Praetorians from the law of States which proved to be in
the sphere of political, economic, or cultural influence of Rome (including
Egypt, States of the Near East, and others). Therefore, one may assert that the
respective legal systems could not fail to interact with Roman law.

As regards Greece, it is logical to assume that trade and cultural links of
early Antiquity and the creation of numerous Greek colonies during the period
of “great Greek colonization” of the seventh to sixth centuries bc could not
occur without the interaction of legal systems. This also is true of the
Hellenist-Eastern syncretism of the Macedonian period. Having regard to the
said culture, we shall try to establish the existence of echoes from the spirit,
ideas, and legal solutions, and then find an answer to the question whether and
when the interaction of legal systems occurred.

Logically, one should begin with the Sumerian local civilization, which
existed from approximately the second half of the fourth millennium bc.
States belonging to it (the last of them, Achmaemenid Persia, ceased to exist
under the blows of the Army of Alexander of Macedonia in 331-330 bc)
during his thousand years of history repeatedly entered into contacts with the
Hellenic world and Rome. In approximately the sixth to the fifth centuries bc
the process of the interaction of these cultures (with the predominance of the
Near Eastern tradition) became more active, influencing various aspects of the
civilization of Antiquity.

We believe one should speak in the domain of law about the “Near Eastern
influence”, or, more precisely, the reception of Near Eastern law, and not the
interaction of legal systems because European law at that time lagged behind
significantly in development. The “archives” of ancient texts written on clay
(tablets) found by archaeologists in Mesopotamia testify to the existence in
ancient times not only of laws, but to the significant practice of their
application, especially in the sphere of trade: texts of contracts, judicial
decisions, and the like. The laws of the small city-State Eshnunna date from
the twentieth century B.C. Even earlier is the Code of Ur-Nammu, which
operated from about 2112 to 2095 B.C.

The Code of Ur-Nammu astonishes for its precise formulation of the basic
idea of law, which comprises the essence of law to the present time. The
Preamble to the Code notes that its purpose is the “establishment in the
country of justice and the eradication of arbitrariness and lawlessness”. In our
view, one may see in this formulation the sources of the idea of a rule-of-law
State or, in any event, of certain principles of the last. The idea of a legal and
partially de facto equality of private persons is rather precisely expressed in
this Code: these laws are introduced so that “an orphan does not become the
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booty of the wealthy, and a widow the booty of the strong”, “to “judge by just
laws”, to “make judicial decisions permanent”.

Indeed, the ruler Ur-Nammu was not original in the formulations of his
laws: as follows from the inscriptions found in Lagash and made about 2350
bc, then the Ur-Nammuians “restored freedom” and by the force of the laws
established by them arranged that no “priest of supply entered the garden of
the mother of a poor peasant” and that when “the son of a poor man sets a net,
no one will take his fish”.

However, we are more interested not in these ancient civilizations
themselves and their law, but in the possible link between the law of these
cultures and Antiquity. It is unlikely that the Code of Ur-Nammu could have
exerted direct influence on the forming of legislation of the ancient
Mediterranean. This also is true of the code of laws of the ruler Lipit-Ishtar, of
the Isin Dynasty, and the code of laws from Ennusha. Obviously, there must
be some connecting, mediating link: a tradition which would take into account
principles inherent in Sumerian law and existing in a State or group of States
that might have contacts with ancient civilization. We refer to a reception of
the law of Near Eastern systems in the law of Antiquity.

The reception of law by Ancient Greece is no less a clear example. On the
whole by his laws Solon began the creation of the systematic law of Athens
which expressed together with other norms the determining spirit of this city-
State. He was concerned with legal enlightenment: his laws written on
wooden blocks were placed in the city so that each had the possibility to be
familiar with their content®.

From the legal point of view, the reforms of Solon marked the completion
of rule which was effectuated through the mediation of decrees not provided
for and not permanent and the commencement of rule with the assistance of
written, stable law. So stable that five centuries later Cicero had the complete
right to assert that the laws of Solon are, as earlier, in force in Athens?’.

Sparta was the antipode of Athens in the realm of legal regulation, the
chief competitor not only in politics, but also in ideology.

According to Herodotus, the Lacedonians had the worst laws in comparison
with all other Hellenes. They communicated neither among themselves nor with
foreigners on these matters. Only when Lycurgus received from the Delphi Oracle
so-called “Rhetra”, which is treated variously: either the laws proper of Lycurgus,
or divine sanction for them to be drawn up (Herodotus, 1.65). In any event, the
desire to place a sacral foundation under the collection of legislation, which we
encountered in speaking of Mesopotamia, Judea, and Egypt, was expressively set

% Bexkep ®. Muds! npesnero mupa. Capatos: Hanesxna, 1995. C. 187.
% Miopant B. XKusus [perm. M.: KPOH-TIPECC, 1997. C. 126.
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out. Indeed, Herodotus gives another version: “Lycurgus brings his laws from
Crete. Here we again encounter an interesting phenomenon: the wish to “add
solidarity” to law-creation efforts by means of a reference to a foreign origin.
Something similar occurs when defining the genesis of Roman law (Laws of the
Twelve Tables).

With regard to Roman law in jurisprudence the thought is embedded of the
absolute predominance of it over all other legal systems of that time and the
uniqueness of the phenomenon of the forming of Roman private law, which
over time became the basis of virtually all European systems of law (although
the fact is not denied of the borrowing of legal solutions from foreign law,
which led finally to the creation with the assistance of the Praetorians of the
jus gentium, which over time became an element of Roman private law). As a
rule, the testimony of Roman sources fixed in the Digests of Justinian
(1.2.2.4) concerning the derivative nature of the first codification in Rome —
the Laws of the Twelve Tables — is critically perceived: many specialists
believe that reference is being made merely to inheriting the “Greek fashions”
and underpinning own laws with the authority of Hellenic law®. And
although some do not doubt that the decemviri sent a commission of three
persons to Greece in order to study the laws of Solon®, but the majority of
Romanists do not take into account the “Greek trace”, stating that the
decemviri simply “elaborated” the Laws of the Twelve Tables.

We believe that in assessing the genesis of Roman private law, one should
recall the remark of Utchenko about the erroneousness of deprecating the
originality of Roman culture and of underestimating the process of the
penetration into that culture of Hellenist influences. One should also note the
erroneousness of portraying these influences as “purely Greek” because the
culture of the East was introduced in Rome via Greece®.

Taking into account the peculiarities of the development of local proto-ancient
civilizations and their interaction with ancient cultures provides a basis for
asserting that together with the reception of certain world outlook, ethical legacies
of the East, during Antiquity the reception of law occurs, in which Greece acts as
the middleman. We believe that this does not reduce at all the importance of the
achievements of the jurisprudence of Ancient Rome; however, it does make it
possible to justly assess the trends of development of the legal systems of Europe.

The concepts of Roman society concerning justice, good, and evil,
orderliness and abuses, and so on were formed under the influence of ethical

2 Mokposckuii U. A. Uctopus Puvckoro npasa. CII6.: M3aaTenscko-Toprossiii gom JleTHuit
Cap, 1998. C. 121.

® [Tyxan U., [oneHak-Axumosckas M. PimMckoe mpaso. M.: 3epuaro, 1999. C. 21-22.

% yryenxo C.JI. Opesnnit Pum. M.: Hayxka, 1969. C. 218.
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tenets of ancient Greek philosophy. According to the well-known utterance of
the Roman poet, Horatio, Greeks taken into captivity themselves captured the
victors. This occurred because Hellenist philosophical thought elaborated the
doctrine, synthesized views which responded not only to common trends in
the development of ancient civilization, but better expressed the aspirations of
Rome and the essence thereof to the times. In this capacity stoicism crossed
into Roman philosophy®. With its assistance the philosophical base was
brought under the Roman ideal of the good citizen, vir bonus, and the
cosmopolitanism of the Stoics was transformed into an ordinary version for
Romans concerning the advisability and necessity of the existence of their
State as a world State®”. Epicureanism was also popular in Rome with its
accessible doctrine that for happiness one needs only honor and justice, and
on this basis one may enjoy life and display concern for own advantage.
Societies arise at the initiative of people who try to ensure self-defense,
mutual assistance, and exchange of knowledge and services. Society should
be based on compliance by all of its members with an agreement not to do
harm to one another and to assist the weak®,

CONCLUSIONS

In assessing the principles of the Roman philosophy of law from the positions
of their correlation with those principles which had been formulated much earlier
in the ethics of Hellenism, and even earlier in the civilizations of the Near East, we
may justly conclude with regard to the reception of the last in the law of Rome
which occurred in the context of the general Renaissance of Greek culture. To be
sure, they were developed and modernized with respect to the needs of Roman
(Late Antiquity) civilization. This is an indicator of reception which, as noted
above, distinguishes it from restoration, evocation, and so on.

The adaptation of these moral and ethical principles and legal norms to
morality, needs, and mentality of the Romans also occurred. Under the
influence of Stoic philosophy, the Roman jurists elaborated the doctrine of
natural law; the view of the Epicureans found reflection in the recognition of
individualism and sovereignty of the person, as grounds for the origin of the
right of private ownership and certain other institutions of positive law.

It is interesting to note that Ulpian suggested a solution which
fundamentally changes the boundaries of defining subjects of law: “A slave
may not be from the standpoint of civil law a party to a contractual obligation;

® Acmyc B.®. AuTnunas dunocodus. M.: Beicuras mxona, 1976. C. 454,

* yryenxo C.JI. Monuriueckas yuenus Jpessero Puma. I1I-1 BB. 10 H. 3. M.: Hayka, 1977.
C. 89-92.

® Titus Lucretius Carus, De rerum natura. Libri VI, 1473.
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however, in the natural law aspect, he may oblige and be obliged”
(D.44.7.14). In the context of this study, attention should be drawn to the
similarity of the methodological approaches of Ulpian and Solon, and even
earlier, the creators of the law of Babylon, who thought virtually in the same
manner. Thus, we have an example of the reception of the principles of an
ancient system of law in a later legal system when determining the status of a
person, it being especially interesting that in either instance a struggle of
principles of natural and “normative” law occurs.

The characteristic peculiarities of the law of Ancient Rome together with
the genesis of its philosophy testify to the process of the Greek Renaissance,
which occurred at the turn of the millennia a reception of law took place, in
the course of which Greece acted not only as a recipient, but as a link which
mediated the reception of Near Eastern law. The reception of law occurred in
various forms, among which the leading role was played by the perception of
the philosophical foundation and ideas of natural rights of the private person.
However, the borrowing of certain legal solutions of principle also occurred,
and the introduction of individual institutions, categories, and concepts of
Greek law, and so on.

Interesting examples of borrowings of law exist with regard to Byzantium.
Justinian’s systematization may be characterized as the aggregate of
codification (code) and attempts to receive Roman law (especially private)
which proceeded in the form of a compilation of fragments from Roman
sources (digests and Institutes). This first attempt at reception of Roman law
created the foundation for its further receptions in various forms, in different
countries, various civilizations. Students of the history of Byzantium drew
attention to the fact that supposedly in foreseeing the future impoverishment
of spiritual life and the decline of Enlightenment, Justinian rescued for the
future the majestic fruits of the creativity of the Roman people in the sphere of
legal consciousness, thanks to which western peoples gradually departing
from barbarism, were imbued with the idea of the rule-of-law State and
completed the reception of Roman law™.

An instance of borrowing from other legal systems with a view to
improving own legislation in the East is mentioned in the Ecloga ton nomon
or the Ecloga Leonis of the Byzantine Emperor Leo Ill. Although the Ecloga
is criticized because it mixes together extracts from the Digest, Institutes,
Code, and compilations of agricultural, maritime, and military law, and also
the Commandments of Moses, edited and presented as legal norms, from the
standpoint of the issues addressed in the present article, they are a remarkable
example of the interaction of legal systems.

3 Kymnaxoscxuit FO.A. Uctopus Busanruu. CII6., 1996. T. II. C. 268.
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SUMMARY

The article considers the problem of adaptation of law as the mode of the
interaction of legal systems. It analyzes the conception of the reception of
Roman private law. It is mentioned that the reception of Roman law is relegated
to the most noteworthy phenomena in the development of European
civilizations during the last millennia and a half. Occurring in various forms,
against the background of the operation of different geopolitical, economic,
social, and spiritual factors, they reflect the general trend of the cyclical
development of cultures which consists in forming so-called “universal human
values”. In assessing the principles of the Roman philosophy of law from the
positions of their correlation with those principles which had been formulated
much earlier in the ethics of Hellenism, and even earlier in the civilizations of
the Near East, we may justly conclude with regard to the reception of the last in
the law of Rome which occurred in the context of the general Renaissance of
Greek culture. To be sure, they were developed and modernized with respect to
the needs of Roman (Late Antiquity) civilization. This is an indicator of
reception which distinguishes it from restoration, evocation, and so on.
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PECULIARITIES OF THE PHENOMENON
OF EMOTIONAL BURNOUT SYNDROME AMONG EMPLOYEES
OF THE NATIONAL POLICE OF UKRAINE

Kisil Z. R.

INTRODUCTION

Professional activities of National Police employees are always accompanied
with considerable psycho-emotional stress, professional stress and risk,
psychological traumatism. The stressful nature of the work of the National Police
officers, as well as the negative determinants of professional activity, occasionally
lead to the emergence of a negative phenomenon — emotional burnout, and the
consequence of their activity under conditions of constant influence of stress
factors is the loss of positive professional motivation, manifestation of various
neurotic reactions, mental and physical health disorders. Most scientists-police
officers are inclined to believe that 70% of police officers who have used guns
during the fulfillment of their official duties take the decision to quit from service
for five years because they have experienced a significant mental injury. Research
of this category of persons revealed that they had post-traumatic stress disorder
(60%), and every third police officer had excessive emotional and psychological
stress (36%), functional impairment (49.7%)".

Special conditions of professional activity of the employees of the National
Police of Ukraine, namely: risk-taking activity with unpredictable consequences
(injury, wounds), communication with antisocial elements, permanent mental
and physical overload — lead to intensive and large-scale development of
emotional burnout, and therefore to professional deformation. The activities of
the police are characterized by a significant negative emotional saturation, when
during their professional duties it is necessary to restrain their negative
emotions, and emotional unloading is mostly postponed for an indefinite period
of time. The emotional burnout, according to most scholars, is defined as “... the
acquired stereotype of emotional response most often within the limits of
professional behavior. On the one hand, it allows a person to dose and
economically use energy resources, and on the other hand — it can negatively
influence the performance of his professional activities, relations with partners
in the sphere of communication and service’.

! 3.P. Kicins, B.B. Cepena. FOpumuko-ncuxonoriuni 3acamu 3amobiranns mpodeciitmii
z[ecbopMaml TpaIiBHUKIB TpaBooxopoHHuX opraHiB. JIbBiB: JIeBIYBC, 2016. 847 c.
2 C.JI. Maxcumenko, B.C. Mengenen. FOpHamuna NCHXOJIOTIs: OCOBHCTICHO-TisTbHICHHUE
maxig. K.: Cmoso, 2017. 405 c.
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Researching the phenomenon of emotional burnout among police officers,
scientists-policemen came to the conclusion that this phenomenon is, so to
speak, “infectious”, since most of the policemen who are prone to this
syndrome eventually become misanthropic, negativist, and despondent to their
own success. Being in constant interaction with colleagues, who are also
under the influence of stress factors, they can turn them into a group of
“burning out”.

It is clear that the emotional burnout syndrome arises as a result of
accumulation of negative emotions over many years, the performance of
official functions under conditions of uncertainty, risk and stress, and as a
rule, leads to psychological and emotional exhaustion of an employee. We
believe that the empirical study of the phenomenon of emotional burnout
among the employees of the National Police of Ukraine is extremely relevant,
since psycho-emotional well-being of law enforcement officers is one of the
main determinants of the quality and efficiency of their professional activities.

Despite the considerable scientific interest in the “emotional burnout”
syndrome of law enforcement officers that is primarily due to the pragmatic
problem of improving the effectiveness of the Ministry of Internal Affairs of
Ukraine unfortunately, it was not given proper attention. The thorough
scientific and theoretical basis in our study of the “emotional burnout”
syndrome is grounded on the position, scientific ideas, doctrinal positions set
forth in scientific research by both foreign and national scholars — Kh. Aliyev,
M. Burysh, A. Vydaya, M. Ginzburg, S. Gramling, G. Greenberg, G. Dion,
F. Jones, M. Dmytrieva, L. Kytayev-Smyk, N. Levytska, G. Lozhkina,
M. Leiter, D. Lewis, S. Maksymenko, L. Maltsa, E. Makhera, V. Nikonova,
G. Nykiforova, V. Orla, M. Smulson, V. Snetkov, T. Formanyuk,
H. Freidenberger, as well as questions of the methodology of its diagnostics
(they were studied, in particular, by V. Boiko, N. Vodopianova, S. Jackson,
K. Maslach, T. Ronginskaya, O. Starchenko and others).

Thus, recalling the structure and content of the syndrome of “emotional
burnout,” we will focus on the scientific researches of K. Maslach, S. Jackson,
V. Shaupheli, T. Formaniuk, V. Boiko, L. Karamushka, N. Nazaruk.
Considering all manifestations of the syndrome of “professional burnout”
through the prism of various indirect determinants, we summed up the
findings of famous scientists in the field of legal psychology, among them:
S. Beznosov, A. Budanov, L. Vasiliev, I. Vashchenko, A. Dulov,
K. Zlokazov, L. Kolodkin, V. Kolomiets, H. Langerok, K. Leonhard,
I. Maksymov, V. Medvedev, N. Mityurina, M. Monakhova, S. Rainkin,
A. Ratinov, V. Robozerov, A. Rosh, G. Ryabov, L. Ternovsky, V. Samarin,
A. Svencytsky, Yu. Strigunenko and others. With regard to the determinants
of the emergence of the “emotional burnout” syndrome, the main empirical
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data was based on the work of V. Orel, T. Zaichikova, K. Malysheva,
N. Bulatevich. In the study of the development of algorithm of methods and
means of prevention and correction of the consequences of the syndrome of
“emotional burnout,” we will turn to the scientific researche of 1. Ostopoltsiy,
I. Sergeyev, L. Karamushka, T. Zaychikova, N. Nazaruk. Regarding the
peculiarities and specifics of the study of the syndrome of “professional
burnout” of the workers of the law enforcement agencies, we take into
account the scientific works of S. Beznosov, S. Borisov, A. Budanov,
S. Vyshnichenko, Z. Kisil, A. Krapivin, B. Medvedev, A. Molchanov,
B. Novikov, Y. Potapchuk, O. Timchenko, O. Khairulina.

The purpose of the article is to reveal the psychological peculiarities of
the emotional burnout syndrome of the personnel of the National Police of
Ukraine (on the example of the study of employees of the National Police of
Ukraine).

Tasks:

1) to characterize the determinants of the “emotional burnout” syndrome
among the employees of the National Police of Ukraine;

2) to clarify the meaning of the concept of ‘“emotional burnout”
syndrome, taking into account the professional scope of the activities of the
staff of the National Police of Ukraine;

3) to diagnose the level of formation of the syndrome of “emotional
burnout” among the employees of the National Police of Ukraine;

4) to determine the effect of the “emotional burnout” syndrome on the
results of the professional activity of the National Police employees of
Ukraine.

Methods of research.

To accomplish our research objectives, we have applied a whole range of
methods and techniques of cognition that are caused by the peculiarities of the
syndrome of “emotional burnout” and the specifics of the professional
environment of the police officer. Taking into account the fact that the
“emotional burnout” syndrome of the workers of the National Police of
Ukraine is manifested as a complex and multifunctional phenomenon, the
reliability of its study is directly proportional to the methods that will be used.
In order to obtain the most objective results, a systematic approach, based on
the interdisciplinary implementation of general scientific, special-scientific
and concrete scientific methods of cognition, has been applied. Thus, the
complex application of the mechanism of the theory of normative description
of the activities of the staff of the National Police of Ukraine, the fundamental
doctrinal provisions of the psychological theory of personality, the theoretical
foundations of legal deontology will help to comprehensively clarify the
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essence of the syndrome of “emotional burnout”, its dynamics, determinants
of occurrence and basic manifestations.

The application of the methodology of structural functionalism allowed to
isolate the law-enforcement sphere as a component of the socio-cultural field
and, based on the analysis of its functions in this system, to consider the
environment of the police as a phenomenon that has a systemic structure, and
in the study of the syndrome of “emotional burnout,” this allowed to reveal
not only the structure of its internal mechanism and the action of its individual
determinants, but also their interconnection at different levels. Application of
this approach contributed to the study of substantive content and
organizational “multilayer” syndrome of “emotional burnout”, a thorough
dialectical relationship of its determinants in the structure of a complex
holistic organism.

The synergetic method was also actively used, since this approach
involves understanding the phenomenon under research, which has a
nonlinear causal nature, taking into account the logic of the effect of random
fluctuation. A policeman as a social subject (with all the set of rights, duties,
professional settings and, at the same time, personal interests and mental
properties) is a non-linear open system that constantly interacts with the
environment, taking from the last information, treating it and dictating the
results of such a study with the hope that this environment will understand and
fulfill its orders.

Concrete scientific methods necessary for the study of the “emotional
burnout” syndrome among the workers of the National Police of Ukraine, were
distinguished as follows: 1) “diagnostics of the level of emotional burnout”
(V. Boiko); 2) “determination of mental burnout” (O. Rukavishnikov); 3) the
methodology of K. Maslach and S. Jackson; 4) the method of “burnout” syndrome
in the professions of the “man-man” system (G. Nikiforov); 5) a method of
“evaluating personal burning potential” (J. Gibson); 6) the method of “studying
the” burnout syndrome”(J. Greenberg); 7) multi-factor personal questionnaire by
R. Kettella (No. 105), (16PF — questionnaire). The above methods primarily aim
at finding out the determinants and stages of the “emotional burnout” of a
policeman; study of the syndrome of “emotional burnout” in the professions of the
“man-man” system; study of the main manifestations of emotional burnout among
the policeman on the interpersonal, personal and motivational levels.

In addition to these techniques, empirical methods for collecting
information, such as surveillance and diagnostics, were used, which, in turn,
are used by means of questioning, questionnaires, and testing.

Officers of the security police (35 people), special police (29 people),
patrol police (38 people) and criminal police (43 people), including 17 —
females, 128 — males took part in the empirical study. The respondents under
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study were aged from 20 to 30 years old, service life at the time of the study
was: up to three years — 59 people, from 4 to 5 years — 86 people.

Results and discussions.

The syndrome of “emotional burnout” should not be considered as a
phenomenon of the present, because this phenomenon always existed in
various forms, determined by different conditions. For the first time, the term
“burnout” (“emotional burnout”) was used in 1974 to describe the
psychological state of exhaustion, its own uselessness in the professions of the
“man-man” system, by the American psychiatrist H. Freidenberger.

Despite the long history of continuous attempts to explore the syndrome of
“emotional burnout” as a complex psychological phenomenon, in the
scientific literature there are conceptual differences in the concept itself, this
phenomenon still remains the subject of scientific and practical interest.
Currently, most scientists consider the emotional burnout as “... the result of
the influence of a complex of stress factors™®. V. Boiko regards emotional
burnout as “... the developed mechanism of psychological protection in the
form of total or partial exclusion of emotions (reduction of their energy),
which is a reaction of a person to certain psycho-traumatic influences, that is,
it refers to the acquired stereotype of emotional, most often emotional
behavior™. T. Zaichikova believe that “.. continuous or progressive
imbalance in conditions of intense activity inevitably leads to professional
burnout as a consequence of uncontrolled stress™’.

Thus, in the opinion of K. Maslach, H. Freidenberger ‘“emotional
extinction” is interpreted as “... a state of physical, mental and emotional
exhaustion caused by long-term stay in emotionally overburdened situations
of communication”. M. Salanova, V. Shaupheli and others believe that
“emotional burnout” is “... a two-dimensional model consisting, firstly, of
emotional exhaustion and, secondly, of depersonalization, that is, the
deterioration of the attitude towards others, and sometimes to himself’.
V. Boiko, K. Maslach, R. Burke, T. Formaniuk and others note that this
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phenomenon should be regarded as ... a three-component system consisting
of emotional exhaustion, depersonalization and reduction of personal
personality achievements™® * ¥ 12 N Vodopianova emphasizes that ...
professional destruction of the person, which manifests itself in the form of
persistent mental experiences, as well as changes in the quality, structure and
content of professional activity...”*.

A number of other scientists in their scientific research have proved that
“... in the case of insufficiency of indicators of professional reliability of the
subject of professional activity, incompleteness of his mental regulation,
exceeding the stress factors of the threshold of his stress resistance, the
duration of such influence, the qualitative characteristics of personal
professional reliability and disability can be deteriorated and are transformed
to a level of personal deformation, first of all — professional burnout™.

Professional activities of police officers are always accompanied by extreme
and risky situations. Scientific inquiries from foreign authors give grounds for
arguing that extremely difficult conditions for the activities of police officers
sometimes lead to violations of mental activity, the emergence of post-traumatic
stress disorder, sometimes unjustified aggressiveness, predisposition to unlawful
behavior, manifestations of professional deformation. Taking into account the
destructive effect of emotional burnout on the personality and professional activity
of the staff of the National Police of Ukraine, we have analyzed the scientific
developments of foreign scientists and practitioners regarding the identification of
extreme and stressful situations that arise when performing professional tasks by
the police of the UK, the United States police, the United Nation Civilian Police,
and Germany.

G. Gudyonson, R. Adlam cite a table of 45 stress factors that arise in the
professional activities of the UK policemen. So, in their opinion, the dominant
stresses include: the seizure of hostages by terrorists; release of hostages;
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Human Relations, 2003, V. 48 (2), pp. 187-202.

1 Maslach, C., Leiter, M.P. The truth about burnout: How organization cause personal stress
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confrontation with an armed criminal; dangerous confrontation with the
objects of professional activity; the end of the riots; uncertainty in supporting
the partner; committing acts that are outside the legal field, etc.*>

J. Cueil gave a table of stress potential (144 situations) which may occur to
a US police officer. So, according to the US police, the most extreme
situations include: the death of a partner while performing professional duties;
colleague’s suicide; the use of weapons for killing; murder committed by a
policeman; getting injured or wounded while performing their duties, etc.'’

O. Telichkin distinguishes between 50 situations that are the most stressful
during the service of the UN Civilian Police. So, of the 15 situations noted by
the author, seven are related to the security issue; five — to the problems of
relations with colleagues; three — to the intimate-personal sphere. Often,
among the personnel of the UN Civilian Police there are the following
stressful situations, namely: the seizure of hostages by terrorists; death, injury
of colleagues; situations of uncertain nature; antisocial behavior of colleagues;
local residents’ attack on unit employees®.

G. Litvinova, investigating the socio-psychological support of police in
Bavaria, highlighted the most stressful situations which police officers often
face, namely: the death of a colleague; getting injuries while performing
professional tasks; release of hostages; counteracting criminals; carrying out
professional activities in case of uncertainty and risk to life; colleague’s
suicide; maintaining law and order in times of unrest; application of measures
of physical coercion or special means or weapons for killing, etc.*

According to the results of our survey, the most typical extreme and
stressful situations that are often encountered by workers of the National
Police of Ukraine are identified. Criminal police officers often encounter the
following stressful situations, namely: communication with representatives of
the criminal subculture; the need to handle a large number of cases; conflict,
and sometimes aggressive communication with recidivists; conflict
communication in the field of professional activity; chronic fatigue and
exhaustion; lack of time for the family. Police officers often encounter the

15 Seligman, M., Csikszentmihalyi, M. Positive Psychology: An introduction // American
Psychologist, 2014, V. 55, pp. 5-14.

16 Kurtz, D. Burnout Among Police Officers: Differences In How Male, Female Police
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following stressful situations: long-term communication with antisocial
elements and inadequate people; communication with aggressive citizens
during mass events; application of measures of physical coercion, special
means and weapons for killing; the need to take decision independently in
case of the absence of information and time; low level of cohesion in the
group. For employees of the security police, special police and police of
special purposes, the following situations are of a stressful nature, namely:
death of colleagues; getting injured or wounded; application of measures of
physical coercion, special means and weapons for Kkilling; detention of
criminals; long-term communication with inadequate citizens; processing at
the same time considerable amount of information; chronic fatigue and
exhaustion; communication with convicted or recidivists; sometimes conflict
communication with direct managers in the field of professional activity; low
level of cohesiveness in the group; observation of human losses; lack of time
to take a decision. Thus, according to the results of the survey, the activities of
the National Police staff of Ukraine on the level of extremism should be built
in the following sequence: security police, special police and police of special
purposes — 9 points; patrol police — 8 points; criminal police — 7-8 points.

Therefore, based on the objectives of the study, analysis of scientific
research, we can formulate preliminary generalizations: firstly, the content
and conditions for the professional activities of police officers, especially the
tasks assigned to them, determine the nature of the functional state of the body
of the law enforcement officer and, as a consequence, the effectiveness of
professional activity; secondly, a significant level of stress factors, their
excessive influence and duration can cause emotional burnout, including
professional deformation; third, emotional burnout is primarily a dynamic
process, which arises as a result of prolonged stress in the absence of control
by the policeman of his own functional state; fourth, the emergence and
development of emotional burnout is caused by a set of interconnected
determinants, namely: professional, organizational and personal, which are
directly related to the specifics of law enforcement activities.

After analyzing various approaches, the notion of “emotional burnout
of the employee of the National Police of Ukraine” should be considered
as a reproduction of a state of physical or psycho-emotional exhaustion
suffered by a police officer due to the long-term inclusion into a medium-
intensity psychological trauma. Therefore, we conducted research based
on the stages of the formation and manifestation of the syndrome of
“emotional burnout of a police officer” by finding out the determinants of
its occurrence.

For singling out the main determinants of the emergence of the “emotional
burnout” syndrome among the National Police officers, a valid methodology
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by V. Boiko was used. Thus, the respondents were asked to answer
84 questions that reveal the features of one of the three components of the
“emotional burnout” syndrome, namely:

1) stress — manifested in a constant sense of chronic fatigue, emotional
exhaustion, dissatisfaction with the professional activity performed, the
dynamic development of anxiety and depression;

2) resistivity — characterized by excessive emotional exhaustion,
manifested in an inadequate situation in an emotional response, emotional and
moral disorientation, and sometimes reduction (simplification) of professional
duties;

3) exhaustion — characterized by a state of mental, emotional exhaustion
(devastation), leveling of personal achievements in professional activity, the
dynamic development of psychosomatic and psycho-vegetative diseases.

As a result of the analysis of respondents’ responses, the following results
were obtained (see Figures 1-3).

Thus, the phase of resistance is characterized by a sufficient level of
formation (the stage of formation is 51, 4%, the developed stage is 14,2%)
(see Diagram 1), which accompanies a kind of psychological resistance and
blocking of memories from conscious memory; more than half of our
respondents are presented as individuals who are at the stage of the formation
of resistance.

O stage of formation

O developed stage

O undeveloped stage

the phase of resistance

Diag. 1. Indicators of the formation of the resistance phase

11% of respondents are characterized by a high rate of development of the
first component — “stress” (see Diagram 2), internal emotional sense of
discomfort. At the same time, the majority of respondents are just at the stage
of unformed anxiety (apparently, given to the insignificant period of work in
police system).

6% of respondents are distinguished by a high level of the third component
“exhaustion” (see Diagram 3). And in this case even more respondents
appeared on the unformed stage of professional fatigue, which may be due to
their physiological youth or age.
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Diag. 2. Indicators of the formation of the tension phase

215
— S
80 7 i
5 LA Bstage or formation
60
:3 Odeveloped stage
30
Ig Ouvdeveloped stage
0
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Diag. 3. Indicators of the formation of the exhaustion phase

The analysis of the results suggests that the development of “emotional
burnout” syndrome among police officers is manifested through the
domination of the second component — “resistance”: the “emotional burnout”
syndrome is not formed among 67% of respondents, 24% are at the stage of
formation; and for 9% of policemen it has already been formed. So, almost a
tenth of young and potential police professionals could not develop the
stability of their psyche to influence of environment, the ability to resist
negative factors, to form a kind of social resistance.

To diagnose the manifestation of the “burnout” syndrome on the three
main levels (interpersonal, personal, and motivational), the method
“determining mental “burnout” was used (O. Rukavishnikova). This
methodology contains of 72 positions regarding the senses associated with
work, which correspond to three scales: 1) psycho-emotional exhaustion,
2) personal separation, and 3) professional motivation. The results of the
research according to O. Rukavishnikov’s method showed that 62% of the
respondents had the third component — “professional motivation”, which
suggests that the development of mental burnout is at a level slightly higher
than the average.

In order to study the tendencies of negative attitude towards himself as a
professional, leveling of professional achievements and self-esteem by the
police officers, the method “burnout syndrome in the system of professions
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“aman-a man” was used, which provides answers to 22 questions, which, in
turn, are systematized according to three subscales: 1) emotional exhaustion;
2) depersonalization; 3) reduction of personal achievements. The survey showed
that 56% of the respondents are characterized by the domination of the third
component — “reduction of personal achievements”; 30% are characterized by
the domination of the second component — “depersonalization”; 14% -
confirmed the presence of the first component — “emotional exhaustion”. The
obtained results of the survey indicate that among respondets there are
tendencies to negative self-assessment of personal capabilities and leveling out
the results of their professional activity, deformation of relations with their
colleagues and with the objects of professional activity, which can be presented
in frank manifestations of cynicism.

After statistical processing of the results of the correlation analysis
according to Pearson’s criterion we established certain regular relationships
between emotional burnout by the method of V. Boiko and individual-
personal qualities by R. Kettel, namely:

1) the inversely proportional relationship between the stress phase and
courage (r =-0.419 at p <0.05), which gives grounds for asserting the desire
of the police to “stay in the shadows”, and tension and uncertainty in their
actions in risky situations;

2) inversely proportional relationship between the resistance phase and
self-control (r = -0.352, at p <0.05) and courage (r = -0.470 at p <0.01), which
indicates that the police who are in a state of resistance sometimes do not
control their actions, violate discipline, allow manifestations of arbitrariness,
are easily subjected to panic, they have intrinsic signs of internal conflict;

3) is directly proportional to the relationship between the resistive phase
and the internal stress (r = 0.334 at p <0.05), which shows signs of anxiety,
tension and sometimes even irritability among those who are emotionally
exhausted,;

4) inversely proportional relationship between the exhaustion phase and
courage (r = -0.418, with p <0.05) and openness (r = -0.400 at p <0.05); these
results confirm the assumption that respondents who experience a state of
emotional exhaustion, are characterized by indecisiveness, isolation, lack of
flexibility in communicating with different categories of citizens.

In the process of correlation analysis, applied to the information obtained
by A. Rukavishnikov’s method and the multifactor personal questionnaire by
R. Kettel, we established:

1) the inversely proportional relationship between the scale of “personal
separation” and courage (r =-0,374 at p <0,05), indicating that the surveyed
respondents to a certain extent are socially unadapted, they have a high level
of irritability and lack of endurance in communication;
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2) a direct proportional relationship between the scale of “reduction of
personal achievements” and emotional stability (r = -0.445 at p <0.01), self-
control (r =-0.397 at p <0.05) and courage (r = -0.380 at p <0.05), which is a
vivid indication that the police sometimes experience professional
incompetence, they are prone to mood instability and almost complete lack of
control over their psycho-emotional state.

The results of the correlation analysis show that the police officers living
with the “emotional burnout” syndrome show such individual and personality
traits as: constant internal tension, fear in making independent decisions, low
self-control and emotional instability.

The groups of respondents also carried out a comparative analysis
according to Student’s T-criterion, the main criterion of which is the period of
service (see Table 1). It is clear that over the years (and hence, with the
experience gained, or with adaptation or admission), all the indicators of
emotional burnout somewhat decrease, demonstrating a decrease in the level
of tension, resistibility and exhaustion.

Table 1
Average value and standard deviation of phases
of emotional burnout by V. Boiko
Tension Resistance Exhaustion
Period of service
average deviation average deviation average deviation
value value value
group Ne 1
(period of service — | 34,2 +22.4 48,3 +17,6 314 +18,0
until 3 years)
group Ne 2
(period of service 24,9 +21,6 43,6 +16,2 24,6 +12,0
from 4 to 5 years)

In the process of comparative analysis according to the method of
“Diagnostics of the level of emotional burnout” (V. Boiko), it was revealed
that in two groups of studied respondents the phase of exhaustion is not
formed, although in group Ne 1 there are tendencies for its formation. The
second component — the “phase of resistance” — is in the formation stage in
both groups. In addition, all three phases are more expressed in group Ne 1. In
our opinion, this is due to the fact that this category of respondents is at the
stage of adaptation to the new conditions of professional activity of law-
enforcers, and they still do not feel (and therefore do not perceive) changes in
their psychological and emotional states.
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To determine the relationship between individual characteristics and signs
of emotional burnout, a factor analysis was used. According to the
manifestation of these signs, the types of emotional burnout among the
employees of the National Police are distinguished. Three factors have been
identified, the cumulative set of which is over 63% (see Tables 2—4).

Table 2
Factor 1 “Anxiety-Exhausted Type”
Factor 1
Anxiety-Exhausted Type
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indicator 0,822 0,797 0,765 0,721 0,656 0,652 0,587
Weight 5,2712
% of dispersion 43,921
Cumulative % 43,921

According to the results of the study, it can be argued that this type of police
officers is characterized by highly expressed anxiety-depressive symptoms,
caused by the risky and stressful nature of their professional activities. Work
under the influence of stress factors causes a sense of constant tension,
dissatisfaction with their actions and professional knowledge, and sometimes even
an awareness of the falsity of the chosen sphere of activity. The state of
dissatisfaction causes a significant level of stress, which leads to a weakening of
the general tone, a decrease in the level of psycho-emotional state.

Table 3
Interpretation of Factor 2 “Morally Disorientated Type”
Factor 2

Morally Disorientated Type
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received indicator 0,777 -0,534 0,325 -0,300
Weight 1,189
% of dispersion 9,910
Cumulative % 53,832
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Factor 2 — “morally-disorientated type” — demonstrates a 10 per cent
dispersion indicator, showing the presence of the signs of personality
disorientation and moral defects. Thus, the emotional and moral defect in this
category of workers explains why it is extremely difficult for them to
communicate in the field of professional activity, since they relate to the
moral virtues of another person with distrust or caution. The moral
disorientation among this category of respondents is caused by the following
determinants: the lack of ability to distinguish between good and bad, to
recognize the benefits and harm in the actions of citizens. The combination of
moral defect and moral disorientation actually causes the formation of a
syndrome of “emotional burnout,” which, in turn, is manifested in the
indifference towards the fate of objects of professional activity and apathy to
fulfill their direct professional duties. Therefore, during their professional
activity, they experience a certain emotional exhaustion and constant
tiredness.

Table 4
Factor 3 “Emotionally-Selective Type”

Factor 3
Emotionally-Selective Type
Scale Inade_quate selective Resistance
emotional response
Received 0,784 0,519
indicator
Weight 1,087
% of dispersion 9,056
Cumulative % 62,888

The third factor — “emotionally-selective type” — found 9,1% of dispersion
among respondents. This category of respondents is characterized by
inadequate understatement of the manifestation of emotional states and the
lack of desire to establish emotional contact with the objects of professional
activity. The oppression of the manifestation of emotional attitude to the
working situations leads to significant emotional exhaustion, the dynamic
development of psycho-emotional protection, and then — isolation. The
formation of emotional closure leads to severe fatigue, the policeman becomes
indifferent and outsider, which eventually may develop into cynicism and a
demonstration of the pattern of action.

In a situation where the emotional burnout of police officers is a
widespread phenomenon, work on its prevention and overcoming should have
its own strategy, which involves targeting the tasks set; taking into account
really existing processes and contradictions in social life that contribute to the
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existence of this phenomenon; definition of the main directions of prevention
and counteraction of emotional burnout of workers; the formulation of goals,
methods and means of this activity. The comprehensive prevention of
emotional burnout by the National Police employees of Ukraine should
include a number of measures designed to improve: the organization of
professional psychological training of employees in order to increase
motivation for effective service activities; legal regulation of professional
activity; taking organizational and managerial measures.

In scientific researches devoted to problems of emotional burnout and
prevention of its development, emphasis is placed on the implementation of
preventive and precautious measures. Thus, |. Freudenberger, O. Skovholt
note that the more the emotional exhaustion develops, the greater part of the
personality and its life it is striking” #. A study by J. Coster, R. Norcross,
B. Farber motivates the need to prevent emotional burnout, since it is the best
way to counteract it, rather than treat it”2. The findings of J. Coster,
R. Norcross, B. Farber’s research are supported by the scientific findings of
researches regarding the ability to permanently eliminate the employee’s
emotional burnout, although W. Paine, B. Farber, L. Kytayev-Smyk note that
it is impossible to cure emotional burnout in general®®. N.Pokrovsky,
studying the foreign experience of psychological support for police officers,
notes that “... the extreme nature of the activities of police services inevitably
generates a significant amount of psycho-traumatic reactions among police
officers. Therefore, three basic components of the post-traumatic support
program are proposed: prevention, which mainly includes measures to ensure
adequate selection of employees, their education, stress inoculation, as well as
professional psychological training, psychological support in the subunits in
extreme conditions and rehabilitation — post-crisis intervention and correction
of consequences of mental trauma”?*,

The majority of foreign countries have developed a strategy of
psychological support for police officers, aimed at creating the best conditions
for police fulfillment of operative and service duties. Thus, in Germany, the

% Skovholt T.M. The resilient practitioner: Burnout prevention and self-care strategies for
counselors, therapists, teachers, and health professionals. Boston : Allyn & Bacon, 2001. 286.

2 Freudenberger H. Burnout: The high cost of high achievement. New York : Anchor,
Doubleday, 1980. 240.

2 shift work and sleep: the Buffalo Police health study / Luenda E. Charles, Cecil M.
Burchfiel, Desta Fekedulegn et al. // Policing: An International Journal of Police Strategies &
Management. 2007.Vol. 30, Issue 2. Pp. 215-227.

% Aldwin C.M. Stress, coping, and development, Second Edition: An Integrative Perspective.
New York : Guilford, 2007. 432 p.

# Tloxposckuii H.B. OpraHusamyst CHXOJOTHUECKOH MOIEPKKH TIEPCOHANA MOTHIHH 32
py6exom. Pexxum noctymy https:/psyinst.moscow/biblioteka/part=articleid=1734
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Central Psychological Police Services, which carry out a number of
psychological support measures for the activities of policemen designed to
mitigate the negative impact of professional work on the psyche and health of
police officers, have been founded and successfully operate; teaching methods
of auto-training and psychological relaxation. In Spain, psychological support
for policemen involves conducting psychological counseling and providing
practical assistance to the police in case of professional complications;
providing a full range of psychological services that are related to stress;
conducting both individual and group consultations. During psychological
support of the US police, much attention is being paid to the development of
special psycho-preventive and psycho-correction programs. The main
components of the program of psychological support of policemen are the
formation of the concept of the phenomenon of emotional burnout; learning
skills for non-violent communication and facilitation; development of self-
regulation skills and autogenic training.

In the United Kingdom, during the psychological support of police
officers, in addition to psycho-preventive and psycho-corrective measures,
cognitive technologies aimed at the rational sphere of the personality of the
police officer and emotional technologies, which are aimed at displacement,
substitution and sublimation of negative emotions and painful feelings, are
widely used.

According to the results of empirical research (factor analysis) three types
of police are distinguished: “anxiety-exhausted type”, “morally-disorientated
type” and “emotionally-selective type”. The anxiety-exhausted type is
characterized by the dominance of anxiety and repression, the factors of
which are stressful and risky professional activities, sometimes it can even
lead to frustration with the profession.

Morally-disorientated type is characterized by the presence of moral
defects and a certain level of disorientation of the individual, which is
manifested in the inability to adequately assess the moral and ethical features
of other individuals, respectively, accompanied by indifference and apathy to
perform their professional duties. Some alienation in the performance of
professional duties generates fatigue and exhaustion.

Emotionally-selective type is characterized by a decrease in emotional
response, as well as emotional detachment from professional significant
situations. Such workers are characterized by the closeness and active
formation of the system of psychological protection. As a result, such a
policeman feels constant fatigue, indifference and detachment in the
performance of his professional duties.

In order to prevent the emotional burnout of employees of the National
Police of Ukraine, practical psychologists of the Ministry of Internal Affairs
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of Ukraine carry out a series of measures that can be grouped into two large
groups: 1) providing assistance at the organizational level; 2) providing
assistance at the personal level. Thus, at the organizational level, practical
psychologists of the Ministry of Internal Affairs of Ukraine carry out:

1) monitoring the capacity of the law enforcement team to identify
persons who have signs of a syndrome of “emotional burnout”;

2) development of correctional and preventive programs:

— “Pre-crisis prevention”, aimed at accurate and effective prevention of
possible adverse outcomes of the personal or professional crisis of the
employee of the National Police of Ukraine;

—“Actual prevention”, aimed at accurate and effective prevention of
negative consequences of professional activity among employees of the
National Police of Ukraine.

Assistance to employees of the National Police of Ukraine at the personal
level is carried out through group and individual work. The group work
involves conducting a training seminar in three directions: 1) informative and
cognitive, which consists in conducting mini-lectures, the main task of which
is the formation and development of knowledge on issues that reveal the
essence, structure, levels and determinants of the syndrome of “emotional
burnout”; 2) diagnostic, which allows law enforcement officers to master a set
of diagnostic tools that allow to identify the presence of a syndrome of
“emotional burnout”; 3) corrective-developing, is to apply the following
forms of work, such as brainstorming (“brainstorming”), role-playing game,
discussion, method of analysis and diagnostics of the situation; problematic
(problem-searching) method; work in small groups; projective method.
Individual prevention of the syndrome of “emotional burnout” is carried out in
two stages, by analyzing: 1) the official situation; 2) their own emotional and
physical condition.

The outlined model reflects a complete set of activities aimed at
preventing and overcoming the “emotional burnout” syndrome among
National Police staff of Ukraine. But, despite the fact that there is a system of
measures aimed at preventing and overcoming the “emotional burnout”
syndrome among the employees of the National Police of Ukraine, there is a
need to improve preventive work in the units. Taking into account a huge
experience of both Ukrainian and foreign scientists who studied the syndrome
of “emotional burnout”, as well as the urgent problems of practice, we
consider it advisable to develop a unified system of preventive measures to
overcome the “emotional burnout” syndrome among employees of the
National Police of Ukraine.
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CONCLUSIONS

1. The concept of “emotional burnout of a policeman” is defined as the
reproduction of a state of physical or psycho-emotional exhaustion by a police
officer due to a long-term inclusion in a psychological trauma of moderate
intensity.

2. The results of the empirical study suggest that the “emotional burnout”
syndrome is not widespread among the questioned employees of the National
Police of Ukraine because it is not formed due to various objective (for minor
period of years) and subjective reasons (age physiological characteristics).
It was established that the police officers, classified in the group Ne 1 (with
seniority up to 3 years), fall into the risk zone of the syndrome of “emotional
burnout”.

3. The “emotional burnout” syndrome of the police officers, as confirmed
by the respondents, is manifested through the domination of the component of
“resistance” (as a kind of protective, although sometimes unconscious,
reaction of the human body, manifested in inadequate, selective emotional
response and can lead to emotional isolation, marginalization, indifference
and cynicism).

4. Correlation analysis of the results of the empirical research has
demonstrated the presence of statistically significant relations on the scale of
methods, namely, between the indicators of emotional burnout (at different
phases) and personal parameters: tension, closure, self-control, courage and
emotional instability.

The applied methods of data processing of empirical research have given
values to our scientific research in the context of distinguishing types of
emotional burnout according to factor loadings, among which we can
distinguish “anxiety-exhausted type”, “morally-disorientated type” and
“emotionally-selective type”. Thus, we can characterize the peculiarities of
the formation of emotional burnout among the staff of the National Police
according to the presented type.

5. Taking into account the preliminary conclusions and the specifics and
stressful features of the law enforcement activity, it is expedient to give the
police opportunity for emotional recovery at the initial stages of their service.
Otherwise, emotional exhaustion may become a professional deformation, and
society may receive police terror instead of a high-quality and effective
protection of law and order.

SUMMARY

The article is dedicated to the problem of the “emotional burnout” syndrome
among the employees of the National Police of Ukraine. An overview of the
basic scientific and theoretical foundations of the research, the most important
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of which is the justification of the content of the basic concepts of this
phenomenon within the framework of psychological science, is given.

The analysis of the employees’ of the National Police of Ukraine activities
peculiarities and their influence on the occurrence of the “emotional burnout”
syndrome symptoms is provided. It is noted that the specificity of the
employees’ of the National Police of Ukraine activities differs in that it
contains a large number of situations with high emotional saturation and the
cognitive complexity of interpersonal communication, and this, in turn,
requires a significant contribution from the policemen to establish trusting
relationships and the ability to manage the emotional tension of business
communication in the field of their professional activity. It is revealed that
special conditions of the employees’ of the National Police of Ukraine
professional activity, namely: the risk-taking nature of activities with
unpredictable consequences (wounds, injuries), communication with
antisocial elements, permanent mental and physical overload, often lead to
mental activity deviation of a policeman, occurrence of post-traumatic
disorders, propensity to deviant behavior and professional deformation,
increased conflicts, aggressiveness, etc.

It has been revealed that the general feature and cause of the “emotional
burnout” syndrome of the employees of the National Police of Ukraine is the
presence of an internal conflict among the requirements of the Ministry of Internal
Affairs of Ukraine, the attractiveness of working there, expectations and real
possibilities of a policeman. It has been defined that the syndrome of “emotional
burnout” is: the reaction of a policeman’s organism and psychological sphere,
which arises as a result of prolonged exposure to stresses of medium intensity,
caused by his professional activity; the result of an unmanageable long-term
stress; a mental state characterized by the emergence of emotional emptiness and
fatigue caused by professional activity, and combines emotional emptiness,
depersonalization and reduction of professional achievements; a type and
precondition of professional deformation of a person.
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FINANCIAL DECENTRALIZATION AS A FUNDAMENTAL
CONDITION FOR INDEPENDENCE OF LOCAL AUTHORITIES

Latkovskyi P. P.

INTRODUCTION

The issues of decentralization are relevant from the standpoint of different
legal sciences, particularly financial and legal. The democratic
transformations taking place in Ukraine, the activation of the processes of
formation of civil society institutions and the building of a democratic, social
and legal state require a combination of all directions of modernization of
contemporary Ukrainian society and an effective improvement of the
mechanism of state power, which in turn requires adequate financial support.

When the state became independent, the processes aimed at the formation
and development of local self-government, according to the European model,
became more active, moving away from subordination of local authorities to
state authorities, as it used to be during Soviet times.

Over the years of independence, the concept of local authorities has
changed several times. Back in December of 1990 (later in the version of
March 26, 1992), the Law “On Local Councils of People’s Deputies, Local
and Regional Self-Government” was adopted, according to which the councils
were limited to the functions of local and regional self-government.
Meanwhile the executive functions were transferred to the representatives of
the President of Ukraine in the regions and districts, as well as in the cities of
Kyiv and Sevastopol. The reform of local government was suspended since
February 1994, when the Verkhovna Rada adopted the Law “On the
Formation of Local Authorities and Self-Governance” and returned power to
local councils and their executive committees. After the adoption of the
Constitution of Ukraine, the executive power in the regions and districts of
Kyiv and Sevastopol was transferred to local State Administrations, that
became accountable to and controlled by the executive bodies of a higher
level. The powers of local State Administrations are defined by the
Constitution of Ukraine by Article 119 and the Law of Ukraine “On Local
State Administrations”, adopted on April 9, 1999, In accordance with this
Law, heads of local State Administrations are appointed by the President of
Ukraine on the submission of the Cabinet of Ministers of Ukraine for the term

! Ipo wmicresi mepxkamni ammimictpamii. 3akon Ykpaimu Bix 9.04.1999 p. Bidomocmi
Bepxognoi Paou Yrpainu. 1999 Ne 20-21. St. 190.
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of office of the President of Ukraine. Candidates for the positions of the heads
of District State Administrations shall be nominated by the heads of the
respective Regioanl State Administrations and submitted to the Cabinet of
Ministers of Ukraine. The norms of the Law stipulate that the powers of the
heads of local State Administrations may be terminated by the President of
Ukraine in the following cases: the resignation of the head of the relevant
Regioanl State Administration; submission of the Prime Minister of Ukraine;
impeached credibility by a majority of votes from the members of the relevant
council; on the initiative of the President of Ukraine.

The Constitution of Ukraine contains a separate section devoted to local
self-government. However, the constitutional norms have been further
developed in the Law of Ukraine “On Local Self-Government”, adopted on
May 21, 1997% Where the territorial community of villages, settlements, cities
is defined as the basis of local self-governance, both directly and indirectly,
through villages, settlements, city councils and their executive bodies. As well
as through district and region councils representing the common interests of
territorial communities of villages, settlements and cities.

The development of Ukraine as an independent state with European values
requires improving the quality of public administration in various areas of
state policy, the formation of effective local self-government based on
decentralization of power and the availability of appropriate financial support.
Market transformations that take place in Ukraine require new approaches to
formulating the state policy of regional development and reforming of local
self-government. The vector of reforms in Ukraine in this direction has been
the processes of financial decentralization as the most effective form of public
finance management, which fully corresponds to a new system of social
relations, built on market principles, as well as processes of democratization
of all areas of society’s life. Financial decentralization is one of the
fundamental conditions for the independence and viability of local authorities.
Yet decentralization of decision-making processes increases the opportunities
for local authorities to participate in the development of their own territory. It
also promotes effective provision of public services through a close matching
of expenditures of local authorities with top priority needs.

1. Local Public Authority: New Challenges
in the Financial Decentralization
Today, the decentralization of public authority in Ukraine is stipulated by
the necessity of transition to a modern European model of public
administration, refusal of centralized administration, new paradigm of

2 IIpo MmicneBe camoBpsTyBaHHs. 3akoH Ykpaimu Bim 9.04.1999 p. Bidomocmi Bepxosnoi
Paou Vkpainu. 1997 No. 24. Art. 170
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governance in the country, organizations at the territorial level of state power
and local self-government with the essential financial support for the relevant
transformations.

Generally, the issue of changing relations between power and
subordination has been attracting the attention of scientists and practitioners
for a long time. After all, humanity has not yet come up with a better way
other than to manage a country with the help of money. In addition, where
there is power, there are also public funds, and it is the bodies of public
authority, which are involved in drafting, reviewing, approving, executing the
budgets, reporting on their implementation, monitoring compliance with
budget laws and issues connected with responsibility for violations of both tax
and budgetary laws. Therefore, when relevant changes within the authorities
emerged, there was a need to change the approaches to the formation,
distribution and use of public funds.

An important step towards the formation and development of a rule-of-law
state and civil society is the formation and development of local public
authorities. The purpose of state policy in the field of decentralization is to
move away from the centralized model of governance, to ensure the financial
capacity of local public authorities and to build an effective system of
territorial organization of authorities in Ukraine. The current stage of
Ukraine’s development, the ongoing constitutional reform, integration with
the European Union requires a new understanding and meaning of the role of
local public authorities, especially when it comes to the issue of financial
decentralization.

Local public authorities, depending on their functional purpose, have two
components: the power of local bodies of state executive power and
authorities of local self-government bodies. The basis of the first one is about
the necessity to ensure the fulfilment of the state functions on a certain
territory, and the basis of the second one is about the necessity of the local
community to manage local affairs.

A significant step in the development of local self-government was the
adoption of the Constitution of Ukraine on June 28, 1996. Art. 140 states that:
“Local self-government is the right of a territorial community — residents of a
village or a voluntary amalgamation into a village community of residents of
several villages, settlements and cities — to independently resolve local issues
within the Constitution and laws of Ukraine*. Article 143 of the Constitution
stipulates that the territorial communities of villages, settlements, cities,
directly or through the local self-government bodies, manage the property of

® Komcturynis Vipaimu Bin 28.06.1996 Ne254k/96-BP. Bidomocmi Bepxosnoi Padu
Vipainu. 1996. Ne 30. ct. 141
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the communal ownership; approve socio-economic and cultural development
programs and control their implementation; approve budgets of the relevant
administrative and territorial units and control their implementation; establish
local taxes and fees in accordance with the law; ensure the holding of local
referendums and the implementation of their results; form, reorganize and
liquidate communal enterprises, organizations and institutions, as well as
control their activities; solve other issues of local importance, which by law
are assigned to their competences.

In 1997, the Law of Ukraine “On Local Self-Government in Ukraine” was
adopted, after the introduction of which, the problems of lack of autonomy for
local self-government bodies and the necessity of decentralization became
increasingly frequent®.

The law establishes a norm according to which “local self-government in
Ukraine is considered to be a right guaranteed by the state and the ability of
the territorial community, particularly the inhabitants of the village or the
voluntary amalgamation of the villagers of several villages, settlements,
cities — independently or under the responsibility of local authorities and
officials of self-government bodies to resolve issues of local importance
within the Constitution and laws of Ukraine”. The territorial community, in
accordance with the law, is inhabited by permanent residents within a village,
a settlement, a city that is an autonomous administrative and territorial unit, or
a voluntary consolidation of residents of several villages having a single
administrative centre.

The system of local self-government according to Art. 5 of the Law of
Ukraine “On Local Self-Government” includes:

—territorial community;

—village, settlement, city councils;

—village, settlement, city heads;

—executive bodies of village, settlement, city councils;

—avillage elder (starosta);

—district and regional councils representing the common interests of
territorial communities of villages, settlements, cities;

—bodies of self-organization of the citizens.

The state policy of Ukraine in the field of local self-government is based
on the interests of the citizens of territorial communities and envisages the
decentralization of power. That is, the transfer of a significant part of powers,
resources and responsibilities from the bodies of executive power to the
bodies of local self-government. The basis for this policy is the provisions of

* [po micueBe caMoBpsTyBanHs : 3akoH Ykpainu Bix 9.04.1999 p. Ne 280/97-BP. Bidomocmi
Bepxognoi Paou Yrpainu. 1997. Ne 24. Cr. 170.
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the European Charter of Local Self-Government and the best world standards
of social relations in this area.

The legal basis for a radical change in the system of government and its
territorial basis at all levels began to emerge in 2014.

So, on April 1, 2014, a local self-government reform was launched, based
on the provisions of the European Charter of Local Self-Government. It is
implemented on the basis of the Concept of Reform of Local Self-
Government and Territorial Organization of Power. After that, an Action Plan
regarding its implementation was approved, which gave rise to the reform.

In order to implement the provisions of the Concept and the objectives of
the Action Plan, it was necessary, first of all, to make appropriate amendments
to the Constitution of Ukraine, as well as to formulate a package of new
legislation.

Changes to the Constitution first of all had to solve the issue of creating
executive bodies of regional and district councils, reorganization of local state
administrations into the bodies of control and supervision, and give a clear
definition of the administrative-territorial unit, which is a community.

With the efforts of Ukrainian practitioners and scholars, the draft
amendments to the Constitution were made and proposed to a broad public
discussion. These changes were supported by the community and highly
appreciated by the Venice Commission.

Unfortunately, however, political circumstances did not allow the
Verkhovna Rada of Ukraine to accept the changes of the Constitution,
regarding the decentralization, submitted by the President of Ukraine.

Therefore, the Government launched the reform in 2014 within the
framework of the current Constitution.

During this time, the basic package of new legislation has already been
formed and is in operation, and top-priority legislative initiatives are being
implemented. This applies to the Laws on Amendments to the Budget and Tax
Codes of Ukraine. Due to these changes, financial decentralization took place:
local budgets have grown by 123.4 billion UAH in recent years: from
68.6 billion in 2014 to 192 billion UAH in 2017°. The Law “On Voluntary
Amalgamation of Territorial Communities” enabled the formation of a capable
basic local self-government. By the beginning of September 2018,
838 amalgamated territorial communities have already been formed. Among
them 133 ATCs are waiting for the appointment of the first elections, and 3839
former local councils have been included in these ATCs®. International experts

® Mpuxoarko B.II., €roposa 0.0. [leuenrpanisauis B Ykpaiui: https://dspace.uzhnu.edu.ua/
jspui/bitstream/lib/19803/1/Aenentpanizawis_muis%20caiity.pdf
® https://decentralization.gov.ua/about
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consider such pace of inter-municipal consolidation as very high. The law also
introduced the Institute of Village Elders (starosta) in ATC, which represents
the interests of rural residents in the community council. There are already
780 elders in the ATC villages, and almost 1.8 thousand people are acting
elders. The Law of Ukraine “On Cooperation of Territorial Communities” has
created a mechanism for solving common problems of communities: utilization
and recycling of garbage, development of a common infrastructure, etc. So far,
263 cooperation agreements are already being implemented. This mechanism
was used by 1050 communities. The Law of Ukraine “On the Principles of State
Regional Policy” created the conditions for state support for regional
development and community infrastructure development during the reform,
which is confirmed by an increase of 39 times. A number of other Laws, such
as: The Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine on Decentralization of Authorities in the Field of Architectural and
Construction Control and Improvement of Urban Development Legislation” and
the number Laws on the Empowerment of Local Self-Government Bodies and
Optimization of the Administrative Services have also contributed to financial
decentralization, which allowed to delegate the appropriate level of authority
that provide basic administrative services to the bodies of local self-government.
Among them: registration of residence, issuing of passport documents, state
registration of legal entities and individuals, entrepreneurs, NGOs, marriage
registration, proprietary interest, land issues etc.

The main task of the reform is to achieve an optimal division of powers
between local governments and executive authorities at different levels of the
administrative and territorial system on the principles of subsidiarity and
decentralization. The first step towards implementation of the reform was the
task regarding the financial decentralization, which began with the adoption of
amendments to the Budget, Tax Codes and other legislative acts of Ukraine.

If we refer to the researches of European scholars, the relevant legal
literature reveals the content of fiscal decentralization through the following
three aspects:

— Decentralization of expenditures: providing local self-government with
financial resources to fulfil tasks and functions;

— Decentralization of incomes: the consolidation of the list of revenues by
the local self-government, sufficient for proper and qualitative fulfilment of
the tasks and functions set for the relevant level of local self-government, and
the right to independently establish their size;

—Procedural and organizational independence: the right to independently
formulate, approve, execute financial plans, estimates, budgets, provide
reporting and control under the responsibility of bodies and officials of local
self-government bodies.
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In our opinion, this vision is not just about the understanding of
decentralization but rather understanding of local government itself. If a
totalitarian country, which does not have local self-government, starts the
processes involving the development of the rights of territorial communities or
other territorial entities, then in this case, we can speak of the decentralization of
power. That means, the state transfers some of its functions to the local level.

If local government already exists, if budget legislation attaches relevant
incomings (fixed, personal, regulating revenues) to budgets of different levels,
if expression of will is conducted at local level (through elections,
referendums), then this means that the government is already decentralized.

Then the following contradiction may arise: the state seeks to minimize
the transfer of budget funds to local level (saying, there are personal and fixed
revenues of local budgets, then let local governments create conditions for
their growth, and inter-budget transfers should become an additional source of
income). At the same time, the Cabinet of Ministers is very active in the
creation amalgamated territorial communities and thus supports direct inter-
budget relations between the state and such communities.

It seems that someone is keen to give a part of the inter-budget transfers to
local levels bypassing other bodies, budgets, etc.

The conclusion of some scholars may seem to be interesting that even after
the amalgamation, the majority of territorial communities will hardly be able
to become financially self-sufficient. The planned average size of the rural
communities of Ukraine with 9 thousand citizens, even in such high-income
countries as Finland, did not allow to perform a wide range of functions.

Experience of foreign countries shows that the optimal performance of
health care functions is possible in a community of more than 20 thousand
people, and educational functions in more than 50 thousand citizens. This
means that even amalgamated territorial communities need additional tools for
combining efforts with other communities to perform a number of functions.

It should be noted, that according to the legislation, the budget system of
Ukraine consists of the State Budget and Local Budgets. Local budgets are the
budget of the Autonomous Republic of Crimea, regional, district budgets and
budgets of local self-government. If earlier, the budgets of local self-
government were considered as the budgets of territorial communities of
villages, their associations, settlements, cities (including city districts) then in
2015 they were supplemented with a new component, that is the budgets of
the amalgamated territorial communities’.

" [po BHeceHHs 3MiH 10 BIoyKeTHOTO KofekCy YKpaiHu Ta JeAKHX iHIIMX 3aKOHOMABYHMX
akTiB Ykpainu. 3akon VYkpaimm Big 10.02.2015 Ne 176-VIIl. Bidomocmi Bepxosnoi Paou
Vipainu. 2015. Ne 16. ct. 107.
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In 2017, Art. 5 of the Budget Code was supplemented by paragraph 2
saying: the budgets of amalgamated territorial communities are considered to
be the budgets of these communities established in accordance with the law
and a prospective plan of the formation of community territories, as well as
budgets of amalgamated territorial communities, recognized by the Cabinet of
Ministers of Ukraine as effective budget, established by law?®.

Effective organization of relations in the budget system is one of the most
important and complicated tasks of public finance in each country. The main
problems of the relationship between the state budget and the budgets of local
self-government bodies are redistribution of budgetary resources, due to
objective differences in the levels of social and economic development of
separate territories and the need for financial equalization with the aim of
providing constitutional guarantees to the population, regardless of the place
of residence. Inter-budgetary relations are an important factor in equalizing
the development of territorial communities, which ensures equal access of
citizens to public services regardless of location.

Formation and implementation of local budgets depends essentially on
solving their balancing issues, which is the result of unresolved issues
regarding the ratio of fiscal centralization and decentralization. At the same
time, problems of budgetary equalization derive from the disproportion and
imbalance of the financial base of local self-government. It is budgetary
decentralization, that anticipates the connection of the list of revenues to the
local self-government bodies, which is sufficient for proper fulfilment of the
established powers and functions, as well as the right to independently
establish the norms of their incomings to the relevant local budgets.

Balancing local budgets of one level, which can not be carried out only by
delimiting their revenues and expenditures, is achieved through the budget
regulation, that is, redistributive processes within the budget system. Such
redistribution is carried out between the State Budget and local budgets. In
other words, fiscal regulation can be defined as an activity aimed at balancing
budgets of all levels and types. Budget regulation is an extremely complicated
and responsible activity within the budget system, it belongs to a special place
in the inter-budgetary relations. In the process of budget regulation, many
tasks are being solved, the most significant among them are:

—to achieve conformity between different types of expenditures and
revenues of local budgets, that is, their balancing;

—to ensure equal incomes for preventing interruptions in the financing of
expenditures;

8 IIpo BHeceHHs 3MiH 10 BromkerHoro koxekcy Ykpainu. 3akoH Ykpainu Bix 07.12.2017
Ne 2233-VIII. Bioomocmi Bepxosnoi Paou Vkpainu. 2018. Ne 2. ct. 8
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—to create interest for local self-government bodies in the full mobilization
of incomes in their territory;

—to provide independence in the use of additional funds received in the
process of implementation of local budgets;

—to implement financial equalization.

2. Amalgamated Territorial Communities as a Component
of the Budget System of Ukraine

The Law of Ukraine “On Voluntary Amalgamation of Territorial
Communities”, adopted in 2015, allowed, in addition to existing ones, to
create new amalgamated territorial communities with their own budgets,
which funds are allocated directly from the State Budget of Ukraine®. The law
regulates relations that arise in the process of voluntary amalgamation of
territorial communities of villages, settlements, cities, as well as voluntary
joining to the amalgamated territorial communities. According to Art. 10 of
the Law, the state provides financial support for the voluntary amalgamation
of territorial communities of villages, settlements, cities and joining to the
already amalgamated territorial communities by providing the community
with funds in the form of subventions for the formation of the appropriate
infrastructure in accordance with the plan of socio-economic development of
such territorial community. Proposals for providing financial support to the
amalgamated territorial community shall be submitted by the relevant
Regional State Administration upon submission of the the village, settlement,
city councils of the amalgamated territorial community to the Cabinet of
Ministers of Ukraine not later than July 15 of the year preceding the budget
period, which prescribes such financial support.

The total amount of financial support in accordance with the law is
distributed among the budgets of the amalgamated territorial communities in
proportion to the size of the community and the number of rural residents in
such territorial community with equal significance of both of these factors.
Moreover, the total amount of subventions for the formation of the
corresponding infrastructure of the amalgamated territorial communities is
determined by the law on the State Budget of Ukraine, and the procedure for
providing subventions from the State budget to amalgamated territorial
communities is established by the Cabinet of Ministers of Ukraine.

However, as it has been confirmed by the experience of using inter-budget
transfers since the adoption of the Budget Code, the procedure for providing
the transfers did not create sufficient incentives to increase the revenues of

® IIpo OGPOBiNBHE 06’ €IHAHHS TEPUTOPIATHHUX IPOMAN : 3aKOH YKpaiHM Bix 5 moToro
2015 poxy Ne 157-VIII. Bioomocmi Bepxognoi Paou Yipainu. 2015. Ne 13. Cr. 91.
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local self-government bodies, did not facilitate the search for additional
reserves and attract alternative sources, but encouraged consumers’
sentiments.

The reform of decentralization gave impetus, by increasing the number of
territorial communities, to the formation of local self-government, as the most
capable and the most citizen friendly institution of power. The voluntary
amalgamation of territorial communities allowed the newly formed local self-
government bodies to obtain the corresponding powers and resources that
previously belonged to the cities of regional significance.

The interests of citizens living in the territory of the amalgamated
community are now represented by the elected head, deputy corps and
executive bodies of the community council that ensure the exercise of the
powers provided by law in the interests of the community. In the settlements
that are part of the amalgamated community, the right of residents to local
self-government and rendering of services to citizens is ensured by their
elected elders.

The increase and amalgamation of communities is carried out by voluntary
amalgamation, taking into account the opinion of citizens. It is obligatory,
when planning community building, to determine potential community
resources for economic and social development and the possibility to provide
quality services to the residents.

The state stimulates the process of voluntary amalgamation by financial
support for the formation of the necessary ATC infrastructure: in 2017, the
subvention amounted to 1.5 UAH billion, in 2018 it was 1.9 UAH billion.
Due 1too this financial support, 366 ATCs implemented 2 046 projects in
2017,

Services available to the citizens are ensured through the formation of a
network of centres for administrative services, 723 of them are currently
operating in Ukraine.

Thus, the new legislative framework has greatly enhanced the motivation
for inter-municipal consolidation in the country, has created the right legal
conditions and mechanisms for the formation of capable territorial
communities of villages, settlements, cities, which unite their efforts in
solving urgent problems. Also, a new model of financial support for local
budgets, which received some autonomy and independence from the State
Budget, has already justified itself.

The Cabinet of Ministers has determined support for the decentralization
reform in Ukraine as one of the priority tasks that will contribute to the

0 Pehopma jenentpanizanii. Ypsmosmii mopran :  https://www.kmu.gov.ua/ua/diyalnist/
reformi/reforma-decentralizaciyi
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development of local government and economic development of the country
as a whole. The year of 2018 should become crucial for the formation of the
basic level of local self-government: by the end of the year, most of the
existing small local councils can unite, and thus become able to assume most
of their powers, use resources properly and bear responsibility for their
actions or inactivity in front the citizens and the state. This will create a solid
foundation for the next steps in the reform of local self-governance and will
also help accelerate health, education, social services, energy efficiency and
other sectors. Whether all this succeeds, time will show.

Today, in order to improve the legislative framework, the following
significant laws are going to be adopted: The Law “On Service in Local Self-
Government Bodies” (new edition), which will ensure equal access to services
in local self-government bodies, enhance the prestige of service in the local
government authorities, motivation of local servants to develop community
and personal effectiveness; the Law “On the Principles of the Administrative-
Territorial System of Ukraine” (the bill is ready for consideration in the
Verkhovna Rada). The latter defines, under the current Constitution, the
principles of functioning of administrative-territorial structure of Ukraine, the
types of settlements, the system of administrative-territorial units, the bodies
of state power and bodies of local self-government regarding the issues of
administrative and territorial organization, the procedure for the
establishment, liquidation and changes of the boundaries of administrative
territorial units and residential areas, operation of the State Register of
Administrative Units and Settlements of Ukraine. Regarding the management
of land resources within the territory of the amalgamated territorial
communities, this bill should introduce the principle of the general jurisdiction
of the ATC in terms of land relations and give power to use of the lands
located beyond the settlements. The Law regarding state supervision over the
legitimacy of decisions of local self-government bodies. Another law pending
for approval is “On urban agglomerations”, the norms of which will determine
the organizational and legal basis for the formation of urban agglomerations
by territorial communities of villages, settlements and cities, including the
amalgamated territorial communities, the principles and mechanisms of
interaction of territorial communities within urban agglomerations, as well as
forms of support by the state.

Thus, the constitutional principles of local self-government have been
established in Ukraine as well as the European Charter of Local Self-
Government has been ratified and a number of basic legal acts have been
adopted that create legal and financial bases for the activities of local
self-government bodies. However, since the adoption of the Constitution of
Ukraine and basic legal acts on local self-government, its development was
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actually implemented only at the level of territorial communities of the cities
of regional significance. So far as the vast majority of territorial communities,
due to their small territories and extremely weak material and financial
resources, was incapable of performing all powers of local self-government
bodies. The system of local self-government today does not meet the needs of
society. The functioning of local self-government bodies in most of the
territorial communities does not ensure the creation and maintenance of
favourable living environment necessary for the full individual development,
personal fulfilment, protection of human rights, high-quality, accessible
administrative, social and other services in the respective territories™.

It is early to talk about successful reforms at the first stage, but it is clear
that deferment is no longer possible. The next step that should be taken is to
amend the Constitution regarding decentralization, which is necessary for the
further implementation of the reform and its completion.

The peculiarities of forming budgets of the amalgamated territorial
communities are as follows.

Firstly, ATCs budgets have inter-budget relations with the State Budget.

Inter-budget transfers are divided into:

1) basic subsidy (transfer from the state budget to local budgets for
horizontal equalization of fiscal capacity of territories);

2) subventions (subventions — inter budget transfers for special purpose to
be allocated in the order determined by the body responsible for the decision
of granting a subvention). The Budget Code does not have a term subsidy
(a subsidy is a financial aid provided by the state from the budget funds, as
well as special funds for legal entities and local government bodies). This is a
form of assistance for the targeted individuals, provided by using budget
funds or trust funds. However, one of the principles of the budget system is
the principle of subsidiarity, according to which the distribution of types of
expenditures between the State Budget and local budgets, as well as among
other local budgets, is based on the need for maximum realization of the
provision of guaranteed services to their immediate consumers.

3) reverse subsidy (funds transferred to the State Budget from local
budgets for horizontal equalization of the fiscal capacity of territories);

4) additional subsidies.

That is, the volume of inter-budget transfers is approved for the ATCs’
budgets according to the Law on the State Budget for the plan year. This is a
basic subsidy, an educational subvention, a medical subvention, other
subventions and grants, if there are reasons for granting and receiving the

! Konmenmis pedopMyBaHHs MiCIIEBOTO CaMOBPSTYBaHHA Ta TEPHTODIaTbHOI opramizaiii
Biaau B Ykpaiui : Posmopsimkenns Kabinery MinictpiB Ykpainu i 1 kBitas 2014 p. Ne 333-p.
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corresponding inter-budget transfers (Articles 97, 99, 100, 102, 103-2, 103-4
and 108 of the Budget Code™?).

It should be noted that the budgets of non-amalgamated communities do
not receive inter-budget transfers from the State Budget.

Secondly, except for the budget incomes received before the ATCs’
amalgamation, 60% of the personal income tax is credited to their budgets.
Previously, this tax was credited to the district budget.

The list of revenue sources for ATC budgets is defined by Articles 64
(general fund), 69-1 (special fund) and 71 (budget development) of the
Budget Code.

Thirdly. Except for expenditures of self-government powers, the ATCs
budgets will finance expenditures that are delegated by the state, namely:
expenditures for maintenance of institutions of the public sector — education,
culture, health care, physical culture and sports, social protection and social
provision (the list of expenditures is defined in Articles 71, 89 and 91 of the
Budget Code).

The source of financing expenditures is both coming from the revenues
secured for the ATCs budgets the by the Budget Code and inter-budget
transfers from the State Budget (basic subsidy, educational and medical
subventions, other subsidies and subventions).

Thus, ATCs budgets are involved in horizontal equalization of fiscal
capacity.

This system of equalization suggests that basic subsidies (80 percent of the
amount needed to achieve the indicator of 0.9) will be provided to local
budgets with a level of taxable capacity (average income per inhabitant)
below the 0.9 average for Ukraine in order to increase their level of security.

In case if the level of taxable capacity of the ATC budget ranges from 0.9
to 1.1 among the average indicators for Ukraine, then horizontal equalization
of the taxable capacity is not carried out.

At the same time, ATC budgets (as well as other local budgets
interrelating with the State budget), in which the level of taxable capacity is
above the 1.1 national average indicator in Ukraine, the parts of the revenue
are being transferred to the State Budget (reverse subsidy). At the same time,
funds are not withdrawn in full extent, as it used to be with the system of
balancing of local budgets, but only 50 percent of the excess of the taxable
capacity index of 1.1 in relation to the average in Ukraine.

It should be noted that the reverse subsidy is a source of funding for the
basic subsidy.

2 BromxkeTruit komekc Bin 8 mumas 2010 poky Ne 2456-VI. Bidomocmi Bepxoenoi Paou
Vipainu. 2010. Ne 50-51. T. 572.
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At the same time, as in other budgets (oblast, district and cities of oblast
significance), equalization is carried out with only one tax, that is personal
income tax. This issue is regulated by Art. 99 of the Budget Code. The rest of
the payments remain in full possession of the local authorities.

Also, the ATCs’ councils have the right to make local borrowings to their
budgets, both local and inner ones, including loans from international financial
organizations. Borrowings are made for the development budget and funds are
directed to implementation of investment programs (projects) aimed at the
development of communal infrastructure, the introduction of resource-saving
technologies, creation, increase or renewal of strategic objects of long-term use
or objects that ensure the implementation of the tasks of city councils, aimed at
satisfying the interests of the population of their communities.

In addition to the specific features of the ATC budgets, there is a number
of features for applying the provisions of other articles of the Code for the
first planned budget period after the amalgamation. Such features are defined
in paragraph 38 of the Final and Transitional Provisions of the Code.

CONCLUSIONS

Today, local self-government bodies, using financial decentralization tools,
provide sustainable local economic development. First of all, financial
decentralization encourages local self-government bodies to fill local budgets
with their own fixed income. Such as: land payment, property tax, among legal
entities, there is also the so-called fourth group paid by farmers who lease land.
In addition, 5% of alcohol sales, fuel, lubricants and tobacco are paid to local
budgets. For this money, local government was able to implement infrastructure
projects for the development of territories during the year.

At the same time, the fact of inefficient use of funds at the local level is
observed. First of all, this is about the absence of development projects. This
tendency means that local self-government bodies do not always understand
the main goal of decentralization reform, which is to improve the quality of
life in communities.

Taking into account the high risks of corruption while using budget funds,
it is relevant to introduce mechanisms for monitoring the activities of local
self-government bodies, both from state authorities and from the community
residents.

In the conditions of budget decentralization there is a need for proper
control over the work of the authorities of different levels in the process of
planning and execution of their budgets, management and use of financial
resources.

To solve this problem, it is necessary to ensure effective preliminary and
current financial control over their activities, and to ensure the maximum
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transparency of local government activities and its control by the public,
involving the citizens as much as possible in making managerial decisions and
promoting the development of forms of direct democracy. Adhering to the
rules of the European Charter of Local Self-Government, it is necessary to
have a maximum balance between the principles of control over the activities
of local self-government bodies and autonomy of local authorities. The state
must control the legitimacy of community decisions, thus the state’s influence
must be strengthened. Moreover, it is better to provide overall control by a
single body, not by many. After all, when there are many controlling bodies it
is hard to speak about the integrity of local self-government.

The reform should give impetus to the full development of communities,
the opportunity to improve life in every populated area and in the country as a
whole and allow citizens to manage the place of residence by themselves.

SUMMARY

The article deals with the peculiarities of implementation of financial
decentralization. It has been determined that financial decentralization is one
of the fundamental conditions for the independence and viability of local
authorities. Yet decentralization of decision-making processes increases the
opportunities for local authorities to participate in the development of their
own territory. It also promotes effective provision of public services through a
close matching of expenditures of local authorities with top priority needs.
The new challenges of financial decentralization of local public authorities are
considered. Attention is drawn to the amalgamated territorial communities as
part of the budget system of Ukraine. The peculiarities of forming budgets of
the amalgamated territorial communities are analyzed. The article emphasizes
on the necessity for proper control over the work of the authorities at different
levels in the process of planning and execution of their budgets, management
and the use of financial resources under the conditions of budget
decentralization.
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ESSENCE AND CONTENT OF THE CATEGORY
“TRUTH OF THE NORM OF ADMINISTRATIVE LAW”

Liutikov P. S., Debinski Antoni, Szewczak Marcin

INTRODUCTION

Recently, on the pages of the national academic legal-administrative
literature, quite a lot of attention has been paid to the applied aspects of
administrative-legal subject-matter. In particular, the public administration
or administrative-legal support in one or another sphere of public relations —
medicine, education, economy, entrepreneurship, agriculture, customs,
administration of taxes and fees, etc. — has become the subject of
dissertations. From time to time, the research has been focused on the
problems of forms and methods of public administration (especially as
regards control and supervision issues).

At the same time, the doctrine of administrative law tries to substantially
modernize the theoretical foundations of this public sector (the so-called
general part of administrative law), which form its basis. Among the modern
scholarly inquiries of such kind (at the level of the theses for obtaining a
scientific degree of a Doctor of Laws (Higher Doctorate)) it is especially
worthwhile to mention relevant research by R.S. Melnyk (“The system of
administrative law of Ukraine”, 2010)', O.l. Mykolenko (“The place of
administrative procedural law in the system of legal knowledge and the
system of law of Ukraine”, 2011), T.O. Matselyk (“Subjects of
administrative law”, 2014)%, Yu.V. Pyrozhkova (“The theory of functions of
administrative law”, 2017)4, V. Bolokan (‘“Realization of the norms of
administrative law”)°, V.V. Yurovska (“Methods of administrative law, legal

! Mempuk P.C. CucTema afMiHiCTpaTHBHOTO MpaBa YKpAiHM: JWIC. ... JOKT. IODHI. HAYK:
12.00.07. Xapkis, 2010. 415 c.

2 Muxonerxo O.I. Micie agMiHiCTpaTHBHOrO TPOLEAYPHOrO HPaBa B CHCTEMi IOPHIHIHIX
3HaHb Ta CHCTeMi mpaBa YKpaiHu: aBTOped. JuC. ... DOKT. opun. Hayk: 12.00.07. 3amopixoks,
2011.40c.

® Martenuk T.O. Cy6’exTH agMiHICTPaTHBHOIrO mpasa : aBroped. IUC. ... JOKT. IOPUA. HAyK:
12.00.07 “AmminicTpaTHBHE TpaBo i Tporiec; (piHaHCOBE MpaBo; iH(opMaiiiHe npao”. Ipmins,
2014.40c.

4 Muposxkosa F0.B. Teopis dyHKi# aaMiHICTPATHBHOIO MpaBa: JHUC. ... JOKT. IOPH. HAYK:
12.00.07. 3anopixoks, 2017. 544 c.

® Bonokan 1.B. Peanizartis HOpM afMiHiCTpaTHBHOTO TpaBa: MPOGIEMHi TIHTAHHS Teopii Ta
MPAKTUKH: [HC. ... TOKT. fopuj. Hayk: 12.00.07. 3amopixoks, 2017. 549 c.
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theoretical and praxeological aspects”, 2018)® and some other studies that
analyzed the basic categories of administrative law.

Without understating the importance of highly specialized scholarly
inquiries, we will note that the fundamental academic research not only lays
the theoretical foundation for applied research papers, but also forms vectors
of perspective law-making and directs the law-enforcement practice along the
lines of the modern European standards of jurisdictional activity, takes the
scientific approach as their basis, etc. Proceeding from the above, we believe
that it is reasonable to further deepen the existing theoretical knowledge in the
domain of administrative law, entering into a discussion with adherents of
different approaches, and, within the limits of an academic dispute, meet the
challenges with which the discipline of administrative law is tasked.

It is in the framework of the academic discussion that we would like to
consider an issue highly relevant for the administrative-legal doctrine which
concerns such a property of the norms of administrative law as their truth. We
emphasize that the above-mentioned subject matter is insufficiently studied on
the pages of administrative-legal literature, however, several papers by
S.V. Shahov have come to our attention, where the researcher, as can be seen
from their content, examines the effectiveness of the norms of administrative
law and reveals the essence of the truth of the legal norms within the limits of
the issues raised by him’. As a matter of fact, having got acquainted with the
aforementioned works of the author, we came to the conclusion that it is
necessary to discuss the question of the truth of the administrative-legal norm,
to study the content and essence of this legal category and are ready to enter
into an academic dialogue with him in this regard.

The aim is to determine the content and essence of such a property of the
norms of administrative law as their truth on the basis of analyzing the
opinions of individual legal scholars.

1. A generalized analysis of the category of “truth”
To begin with, we would like to emphasize that we fully share the idea that
truth is the most important, permanent substantive characteristic of the

® FOporchka B.B. Meroau aaMiHiCTPaTHBHOTO IpaBa: TEOPETHKO-TIPABOBI Ta IPAKCEOTOriHi
ACIIeKTH: JUC. ... JIOKT. fopuz. Hayk: 12.00.07. 3anmopizxoks, 2018. 428 c.
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Vorczopoocwvrozco nayionanvnozo ynieepcumemy. Cepis “Ilpago”. 2016. Ne 41. Tom 3. C. 97-103;
Ilaxos C.B. EdexTuBHiCTh aJMiHICTPaTHBHO-TIPABOBOI HOPMH: aHaIli3 €TUMOJIOTII KaTeropii Ta
CHIBBITHOIICHHS 3 IHIIMMH CYMDKHUMU NOHSTTAMU. Haykoeuil 6icHuxk nyoniuHo2o ma
npusammnoeo npaea. 2018. Ne 3. C.170-176; IllaxoB C.B. YMoBH edekTHBHOCTI aaMmiHicTpa-
TUBHO-TIPAaBOBHX HOPM: HOHATTS Ta Kiacubikauis. Jurnalul juridic national: teorie i practicd.
2018. Ne 6. C. 68-74.
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administrative-legal norm. For the sake of the research completeness and the
correct presentation logic, one should turn to the question of the etymology of the
word “truth.” According to the modern Ukrainian dictionaries, “truth” is: 1. The
same as veracity. 2 Moral ideal, justice. 3. True knowledge that correctly reflects
the actual reality in the minds of people. 4. Provision, statement, judgment,
verified by practice, experience. In turn, the word “true” means: 1. Such that
corresponds to the truth; right, truthful. 2. Valid, authentic, genuine®.

As can be seen even from the naive linguistic understanding of these
words, the content of the category “truth” holds a philosophical meaning,
which is confirmed by a number of philosophical encyclopedic sources. For
example, in some of them, it is indicated that truth is a philosophical
gnosiological characteristic of thinking in its relation to its subject, and the
thought is called true (or truth) if it agrees with the subject®. That is why, as
S.V. Shahov rightfully points out, it should be recognized that the
interpretation of the word “truth” as a category undoubtedly evaluative in its
nature depends on the approach of the researcher both to the subject, the truth
of which is being established, and to the criteria of truth, chosen by the author
as a certain frame of reference™.

In the legal sciences, in addition to the aforementioned S.V. Shahov, truth
in the law is also investigated by other scholars, first of all, theorists of law.
V.V. Tykhonova rightly argues that the existence of various evaluations of the
importance of this problem, interpretations of the category of “truth” in
relation to law in general, and the norms of law in particular led to the
appearance of three main approaches to understanding this issue.
A characteristic feature of the first approach is that most scholars,
investigating the attributes, the nature, types of legal norms, leave the problem
of their truth beyond the scope of their research. Representatives of the second
approach, called differentiated, in particular L.F. Cherdantsev, believe that
only some types of legal norms can be considered in terms of the category of
truth: norms which are tasks, goals, principles, definitions, while the
attributing norms reflect the interests and will of the law-making body™.

8 Benukuit TIyMayHUH CJIOBHHMK CYYacHOI YKpaiHCBKOI MOBHM / yKJIaa. 1 roioBa pex.
B.T. Bycen. K.; Ipnins: BT® “Tlepyn”, 2001. p. 514.

® dunocodus: DHIMKIONE MYeCKHiT cnoBaph / oA pell. A.A. Vsuna. M.: Tapnapuku, 2004.
P. 134.

© Yllaxos C.B. E(exTuBHICT aaMiHICTPATHBHO-IPABOBOI HOPMH: aHANI3 eTHMOIOTii
KaTeropii Ta CHiBBiJHOIIEHHS 3 IHIIMMU CYMDKHUMH HOHATTAMH. Haykosuil ichuk nyoniunozo
ma npueammnoeo npasa. 2018. Ne 3. P. 173.

" Yeppannes JL.O. Cremupuxa npaBoBoro ortpaxenus. Ilpasosedenue. 1973. Ne 2.
P. 102-103; Tuxonosa B.B. IlpobneMa MCTHHHOCTH HOpPM IpaBa: OCHOBHBIC TEOPETHICCKHE
noxxonsl. [Ipasogvie npobremvl yKpenienus poccutickotl 2ocyoapcmeenHocmu. [COOPHHK
crareii]. Tomck, 2012. Y. 53. P. 70.
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The third approach, strictly speaking, entails considering the truth as a
mandatory characteristic of the norm of law. For example, the detailed
justification of this position is given by O.A. Lukasheva, who believes that
when deciding on the application of the criterion of truth one must proceed
from the whole set of characteristics of the norm, which always expresses an
evaluation of the social reality, social relations and situations that are subject
to legal effect; the existing and the proper are always dialectically combined
in the essence of the norm. However, as the scholar rightly emphasizes, the
inclusion of the norm in a normative legal act does not always testify to its
truth, since an inaccurate and incomplete knowledge of objective reality is
possible, as well as the loss of this property by the norm due to the fact that
social relations are developing dynamically*.

In turn, V.K. Babaiev, reflecting on the norm of law as a true judgment,
writes that all legal norms, whether they are definitive, regulatory or
protective, are true if they meet certain internal and external requirements.
The essence of the requirements of the internal nature, which are the main,
constitutive ones, cannot be considered in isolation from the intellectual and
will content of the legal norm. The intellectual moment, as noted in the legal
literature, is an ideal reflection in the legal norm of regulated social relations,
the will moment represents the active (“executive”) beginning®,

Thereafter, according to V.K. Babaiev, the norm of law has to: first,
correctly reflect the state of social relations, which is the subject of legal
regulation, and secondly, make a correct legal evaluation of them. In terms of
the definitive norms, this is manifested in the fact that certain social relations
are defined as lawful or unlawful, the attributes are indicated that characterize
them as such. In the regulatory norms, legal evaluation is made of the rights
and obligations of the participants of the jural relations, their scope and
compliance are provided; in protective norms the scope of penalties is
determined. External requirements are those that are applied to the publication
of legal norms, their formatting, printing. A legal requirement that meets these
requirements is true®.

V.V. Tykhonova, studying the problem of the truth of the legal norms,
believes that its further elaboration involves, first of all, the identification of
those conditions that lead to the maximum full and accurate reflection of
social realities and demands of social development in the norms, which is the
most important condition for the effectiveness of legal regulation and

%2 JTyxamesa E.A. TIpaBo, Mopaits, mraHocTs: Monorpapus. M.: Hayka, 1986. p. 37-40.

3 Anexceer C.C. TIpoGemsl Teopuu npaga, T. 1. Ceepiosek: M31-8o CBEpL. IOPH/I. HH-Ta,
1972. p. 218.

* Ba6aes B.K. Hopma npaBa kak uctuumoe cyxaenue. IIpasosedenue. 1976. Ne 2. p. 36.
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promotes improvement of the legal basis for the organization and functioning
of the state structure™.

By contrast, V.M. Baranov points out that the truth is an objective
property of the legal norm, expressing the proven by the practice of socialist
construction degree of the aptitude of its content and form in the form of
cognitive-evaluative image to adequately reflect the type, form, level or
element of the development of progressive human activity’®. “That legal norm
is true, which harmoniously reflects the activity that has reached the desired
degree of maturity. At the same time, the very activity reflected by the legal
norm must enjoy the harmony of purpose, motive, means and results.
“Reunification” of these two types of harmony will necessarily lead to the
creation of a true legal norm. And, on the contrary, disharmony in any of the
above-mentioned constituents will necessarily lead to a “failure” of legal
regulation”"’. However, along with the above-mentioned altogether correct
and convincing judgments, V.M. Baranov, in relation to the relationship of
interest and the norm of law, argues that the latter is not only a measure of
interest, but also a code by which interest is deciphered. The social
significance of the legal norm, as the scholar writes, is a function that has
given rise to the public interest. Proceeding from this, the theorist of law
emphasizes that those legal norms are true, which correctly and fully express
the objectively true interests of the state™.

In turn, S.V. Shahov writes that he is convinced in the opposite: “... the
legal norm is true only when it reflects not the interests of the state, but
the interests of the society as a whole and of an individual in particular. Of
course, there are cases when the interests of the state or society and the
individual do not coincide, but in this case the legal norm should ensure
that the interests of the private individual are taken into account.” As an
example, the expert in the field of administrative law points out the
relevant provisions of Law of Ukraine on November 17, 2009,
“On Alienation of Land Plots and Other Objects of Immovable Property
Located on Them in Private Ownership for the Social Needs and on the
Grounds of Social Necessity” which provide for the corresponding

15 Tuxowosa B.B. ITpo6ieMa HCTHHHOCTH HOPM IpaBa: OCHOBHBIE TEOPETHUECKHE MOIXOJBL.
IIpasogvie npobnemvl yKpenaenus. poccuiickoll 2ocyoapcmeennocnu. [cOopHUK ctateii]. ToMmck,
2012.Y.53.P. 71.

16 Baparo B.M. MCTHHHOCTh HOPM COBETCKOTO MpaBa. IIpoGiieMbl TEOPHH M MPAKTHKH.
CaparoB: 3n-Bo Capar. yu-Ta, 1989. P. 231.

" BapanoB B.M. MCTHHHOCTh HOPM COBETCKOro mpasa. [IpoBIeMbl TEOPHH H MPAKTHKW.
CaparoB: W3n-Bo Capar. yu-Ta, 1989. P. 183.

8 Bapaso B.M. MCTHHHOCTh HOPM COBETCKOTO MpaBa. IIpoGIeMbl TEOPHH M MPAKTHKH.
Caparos: U3n-Bo Capar. yu-ta, 1989. P. 162.
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amounts of compensation in cash or transfer to the ownership of another
equivalent land or immovable property that has been alienated for public
needs or for reasons of public necessity. Thus, according to S.V. Shahov,
the general rule of the truth of the legal norm, from which there are
certainly some exceptions, is a reflection in the legal norm of interests of
both society as a whole and an individual in particular®.

In another publication, the expert in the field of administrative law
emphasizes that the truth of the norms of administrative law is one of the key
conditions for their effectiveness®.

2. Content of the category of the truth of the administrative legal norms.
Criteria and indicators

First of all, we would like to emphasize that the above-mentioned
reputable scholar should undoubtedly be supported in his claim that the truth
of the norms of administrative law is a condition for its effectiveness, because
the truth is an independent, separate characteristic of the legal norm that
determines its essence. This idea is in a certain way congruent with the point
of view of V.M. Baranov, who argues that truth is the determining primary
property in relation to the effectiveness of the legal norm. Truth, as the scholar
observes, implies finding out how the content of the legal norm meets the
needs for progressive social development, how accurately it expresses social
relations, universal human, national, personal interests, and, the effectiveness
of the legal norm, in turn, makes it possible to establish the degree to which
the legal norm fulfills its purpose, define the result of its action. According to
V.M. Baranov’s interpretation, with which one can generally agree, the
effectiveness of the legal norm serves as one of the “indicators” of the degree
of truth of the rule of law. At the same time, V.M. Baranov absolutely
accurately emphasizes that the true norm of law can be both effective and
ineffective. For example, one can hardly speak of the effectiveness of even an
undoubtedly true norm, if the authorized person implements it not actively or
does not apply it at all*.

While sharing the opinion of the renowned scholar, we would like to
note that, in fact, the degree of effectiveness of administrative law
depends on the completeness and accuracy of reflection in it of the

® Illaxos C.B. IIpo HEOBXiAHICTH MEPEOCMUCIEHHS 3MICTy O3HAK MPABOBOI HOPMH, SIK
HepelyMoBa TIEeperisily BIACTUBOCTEH aaMiHICTPaTUBHO-TIPAaBOBUX HOpM. Haykoeuil ichuk
Yorczopoocwvrozo nayionanvhoeo ynieepcumemy. Cepisn “Ilpaso”. 2016. Ne 41. Tom 3. P. 100.

% Illaxop C.B. YMOBM e(eKTHBHOCTi aAMiHICTPATHBHO-TIPABOBHX HOPM: IMOHSTTS Ta
kiacudikamis. Jurnalul juridic national: teorie si practica. 2018. Ne 6. P. 72.

2! BapanoB B.M. VICTHHHOCTH HOPM COBETCKOTO IpaBa. IIpOGNEMBI TEOPHH M MPAKTHKH.
Caparos: U3n-Bo Capar. yu-ta, 1989. P. 288-290.
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material and spiritual conditions of society. The more adequately the
norms of the administrative law reflect the combination of social and
personal interests, and the processes of social development, the higher the
effectiveness of administrative legal norms is.

However, while in general sharing the idea of the human-centrism in
administrative law, we cannot unequivocally agree with the other beliefs of
the esteemed author. We would like to emphasize that S.V. Shahov’s view on
the subject contains contradictions between the content of truth per se and the
methods and results of its ascertainment (true / not true). In other words, if
one proceeds from the formulation proposed by the scholar, the truth of a
norm can be ascertained only if it concerns the interests of the society or a
specific person. However, as is known, clearly not all the norms of
administrative law based on the essence of their purpose concern the interests
of the society or an individual citizen. For example, what truth (in the
interpretation of S. V. Shahov) can one speak about in relation to those norms,
which, for instance, only register certain legal facts, while not affecting the so-
called operational legal arrangements?

Furthermore, if we try to assess the truth of a specific norm of
administrative law, we need to be guided by some indicators and criteria, but
unfortunately, S.V. Shahov does not mention them. However, we will not take
upon ourselves the responsibility for the unequivocal answer to this question
either, instead we will only try to kindle the interest of the academic
community in resolving the issue.

We would like to point out that the word “criterion” in the
encyclopaedic literature is defined as: 1) the basis for the evaluation,
definition or classification of something; measure? and an “indicator”
means 1) evidence, proof, an attribute of something; 2) representative data
on the results of some work, a process; data about achievements in
something. Data that indicates the amount of something; 3) phenomenon
or event on the basis of which it is possible to draw conclusions about the
course of some process; 4) quantitative characterization of the properties
of the product (process)®. In this context, O.M. Kurakin’s view should be
supported, according to which, in legal science, the term “criterion” serves
as the basis for classification, and is a peculiar focus of evaluation. At the
same time, if we consider this term as an attribute, then the category

? Bemnukuit TOyMauHH# CIOBHHMK CydacHOI YKpAaiHCHKOI MOBM / YKIai. i romosa pe.
B.T. bycen. K.; Ipmins: BT® “ITepyn”, 2001. P. 596.

# Benukwil TMyMauHH# CIOBHHK CY4acHO YKpAiHCHKOI MOBH / YKJNal. i TONOBA el
B.T. bycen. K.; Ipmias: BT® “Ilepyn”, 2001. P. 596.
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“indicator” should be determined as the absolute or relative value of this
attribute, the degree of quality of its condition®.

Proceeding from the above, and also considering the fact that efficiency is
the property of the norm of administrative law, which is based on its truth, the
criterion (one of them) of such truth will be the degree of effectiveness of the
legal norm, and indicators will be specific statistical data, confirming or
refuting its effectiveness and, consequently, the truth. Interestingly, in part
this idea is congruent with the point of view of the Soviet scholar
V.K. Babaiev, who argued that the criterion of the truth of the legal norms is
the enforcement of the rights and law-enforcement practice. At the same time,
the true nature of the legal norm is manifested through its effectiveness®.
Asimilar view can be found in the works of V.V. Tykhonova® and
R.O. Halfina®".

In addition to all the above-mentioned, it is obvious to us that the truth
of the norms of administrative law, as a completely evaluative category,
does not imperatively have to reflect the interests of a particular citizen.
This does not mean that in this case we reject the principle of the rule of
law or treat it somehow differently than other authoritative scholars. It
should be emphasized that in this matter it is only necessary to place
accents more properly. In particular, we propose, in determining the
essence of this category, to rely on the compliance of the norm with the
demands of social development. It is commonly known that social
development is nothing more than a process which involves, on the one
hand, people, social groups, social institutions, and, on the other hand,
objective conditions that become the framework of their goals, activities
and results. Social development is the process of an evolution of a unified
social organism, characterized by irreversibility, purposefulness and
consistency®®. The objective conditions (demands) of the development of
society include the territory, climate, the level of the economy, the state of
social institutions (family, education and science, judicial and law

% Kypakiz O.M. Amani3 CriBBiJHOIIEHHs KaTeropii “e()eKTHBHICTH IPABOBOrO PEryimio-
BaHHS 1 CYMDKHHX TIOHSATB. Akmyanvhi npobaemu eimuusnanoi opucnpyoenyii. 2016. Ne 2. P. 9.

% BaGaes B. K. Hopma mpaBa kak HCTHHHOE Cyskaenue. [lpagosedenue. 1976. Ne 2. p. 37.

% Tuxonosa B.B. [Ipo61eMa HCTHHHOCTH HOPM MPaBa: OCHOBHBIE TEOPETUUECKHE TOIXOIBL.
IIpasogvie npobnemvl yKpenaenus. poccuiickoll 2ocyoapcmeennocmu. [cOopHUK ctateii]. ToMmck,
2012. Y. 53. P. 69-71.

2 Xangpuua P.O. Kpurepuii HCTHHHOCTH B TpaBoBoii Hayke. Cosemckoe 20cydapcmeo u
npago. 1974. Ne 9. P. 23-25.

% Hexpacosa H.A., Hexpacos C.H., CaaukoBa O.I'. Tematuueckuit Gpunocodckuii cioBapk.
M.: MI'Y I1IC (MUMUT). 2009. P. 154.
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enforcement systems, systems of public administration), mentality,
consciousness, world outlook, etc.

In turn, it should be noted separately that social needs, as an integral part
of human needs, include socio-economic (creating conditions for a
competitive environment and business development, respect and protection of
the private property institution, state and social concern for those members of
society who are unable to realize the principle of self-sufficiency, etc.) as well
as moral and spiritual needs (the human need for self-improvement, self-
development, justice, etc.)®.

Thus, it is not unreasonable to determine the truth of the administrative
legal norm in terms of such initial data that reveal social needs at a certain
stage of the development of society, namely: the developmental level of
economic and industrial relations, the state of the environment and ecology in
general, the state of social and political institutions (family, education and
science, medicine, judicial and law enforcement systems, public
administration systems, etc.), the status of an individual in the society and the
level of protection of their rights and interests on the part of the state, the
mentality, consciousness, world outlook of the society, etc.

CONCLUSIONS

Thus, in our understanding, the truth of the norm of administrative law is
its property, which characterizes the degree of compliance of the norm with
the demands of social development, the full reflection in it of public relations,
regulated by administrative law.

We would like to emphasize that the author of this publication will
consider his task fulfilled if the content of the paper kindles a genuine
academic interest in the reader and fosters a desire to enter into a discussion.

SUMMARY

The aim is to determine the content and essence of such a property of the
norms of administrative law as their truth on the basis of analyzing the
opinions of individual legal scholars.

Methods. The validity of the theoretical claims, recommendations for
further academic research into the topic, the reliability of the results are
ensured by the use of a set of philosophical, general and special scientific
methods applied in legal research. The dialectical method of scientific
knowledge is used as the main general scientific method.

% Cunpectposa T.5. ['eHe3UC 1 CYIIHOCTh OOIIECTREHHBIX IOTPEOHOCTEHH: JIHC. ... JOKTOpa
tdunocod. mayk: 09.00.11 YeGokcapsr, 2006. P. 172.
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Results. It is noted that the truth of the norm of administrative law is a
condition for its effectiveness. It is pointed out that the degree of effectiveness
of the administrative-legal norm depends on the completeness and accuracy of
reflection in it of the material and spiritual social conditions. The more
adequately the rules of the administrative law reflect the combination of social
and personal interests, the processes of social development, the higher the
effectiveness of administrative-legal norms is.

Taking into consideration the fact that efficiency is the property of the
norm of administrative law, which is based on its truth, the author has
assumed that the criterion of such truth will be the degree of effectiveness of
the legal norm, and indicators will be specific statistical data, confirming or
refuting its effectiveness and, respectively, the truth.

The opinion is expressed that the truth of the norms of administrative law,
as a an absolutely evaluative category, does not have to imperatively reflect
the interests of a particular citizen. This does not mean that in this case the
author refuses the principle of the rule of law or interprets it somehow
differently than other authoritative scholars. It is suggested when defining the
essence of this category to start from identifying if the norm satisfies the
needs of social development.

The author has determined the truth of the administrative-legal norm in
terms of the initial data, which reveal the social needs at a certain stage of
development of society, namely: the level of development of economic and
industrial relations, the state of the natural environment and ecology in
general, the state of social and political institutions (family, education and
science, medicine, judicial and law enforcement systems, public
administration system, etc.), the status of an individual in the society and the
level of protection of their rights and interests by the state, mentality,
consciousness, worldview of the society, etc.

Conclusions. Based on the results of the analysis performed, the author
proposes to understand the truth of the norm of administrative law as its
property, which characterizes the degree of compliance of the norm with the
needs of social development, the full reflection in it of the public relations,
regulated by administrative law.
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LEGAL PROTECTION OF THE COMPANY NAME
AND GEOGRAPHICAL INDICATION
AS MARKETING DESIGNATIONS

Mazurenko S. V.

INTRODUCTION

Development of market relations, intensification of business activity,
expansion of the sphere and volumes of material production, changes in
the socio-economic structure of the state led to the introduction of market
mechanisms in the economy of Ukraine, the manifestation of which was
the intensification of competition between economic entities operating in
one or related industries. Under the influence of these factors, the
importance and role of the special identifying marks used by
manufacturers to distinguish themselves and the results of their activity —
means of individualizing the participants of the civil turnover, goods and
services, grows. Due to changes in the economic sphere, there is a need to
develop and implement adequate legal mechanisms for regulating
relationships related to the use and reliable protection of business names,
trademarks and geographical indications.

The following intellectual property rights are included in the means of
individualization of the participants of the civil turnover, goods and services:
commercial (trade name); trademark (trademark, sign for goods and services);
geographical indication (indication of origin of goods). Therefore, the
trademark, trade name and indication of origin of the goods form a separate
group of intellectual property rights, which are traditionally referred to as
“means of individualization” or “commercial (marketing) designation”. The
use of these objects ensures the individualization, identification of the
business entity and its products in market relations. These distinctive
designations are a manifestation of individualization, which is broadly
understood as empowering individuals with distinctive features that
distinguish them from other persons with whom they participate in legal
relationships.

The value of the means of individualization in the conditions of
development of competitive relations, increasing the variety of organizational
and legal forms of economic activity, expansion of international economic ties
necessitates the proper legal regulation of subjective rights, which mediate the
performance of these objects of their functions and ensure the satisfaction of
the interests of its subjects.
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1. Intellectual property right to the company name

When studying this topic, it should be noted that the term “commercial
name” was first introduced into the legislation of Ukraine by the Central
Committee of Ukraine. Prior to the adoption of the Central Committee of
Ukraine, two terms were used: “corporate name” and “corporate name”. The
only act that contained rules on the use of company names was the resolution
of the Central Executive Committee of the USSR and the Council of People’s
Commissars of 22.06.1927 “On the enactment of the Regulations on the firm”
(as amended), which determined the legal basis of the activities of firms of
different organizational — legal forms. According to the letter of the Supreme
Economic Court of Ukraine of January 14, 2004 No. 05-3 / 31 in connection
with the adoption of the Civil Code of Ukraine and the Civil Code of Ukraing,
which regulates the issue of intellectual property right to a commercial name,
from January 1, 2004 in Ukraine the stated Company Regulations apply.
Despite the adoption of these codes, business names are one of the few
entities whose legal regime still requires legislative improvement. Unlike
most other intellectual property (trademarks, industrial designs, inventions,
utility models, copyright and related rights), the legal regulation of
commercial names is not governed by any special laws. Although some
references to commercial names are contained in some regulatory acts of
Ukraine, in particular in the Criminal Code of Ukraine, the Law of Ukraine
“On Protection of Rights to Marks for Goods and Services”, the Law of
Ukraine “On Protection against Unfair Competition™, etc.”

Pursuant to the Paris Convention for the Protection of Industrial Property
of 20 March 1883, trade names are objects of industrial property. Commercial
names, along with trademarks and geographical indications, are means of
individualizing participants in civilian traffic, goods and services. In
determining the structure of the business name, the following should be noted.
There are two parts of the company: the main (corpus of the firm) and the
subsidiary (arbitrary)?.

The corpus of the firm is a mandatory part of the commercial (corporate
name), contains an indication of the legal form of the enterprise, its type and
subject of activity, and in some cases, other characteristics. For example, the
name of the full partnership, in addition to the indication of the legal form —

! Koccax B.M., fky6iscokuit L€. IlpaBo imTenexkTyansuoi BaacHoCTI: mimpydnuk. K. :
Ictuna, 2007. C. 78.

? Kosmoa O., Koau JK. Jleski mpoGNeMHm TpaBOBOTO peEryJIOBAHHA KOMEpIiHHX
HaiiMeHyBaHb B YKpaiHi y KOHTEKCTi MXKHapOJIHO-NIPaBOBOro J0cBiny // I[IpomucioBa BiacHiCTh
B VYkpaiHi: mpoGiemn npaBoBoi oXopoHu: 30. Hayk. ctateil /3a pen. O.C. Lllemmryuenka,
10.JI. bonmupxkoro. K.: -t nepxasm i npasa im. B.M. Koperpkoro HAH Vkpaiaun, 2004.
C. 326.
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“full partnership”, must also include the names (name) of all participants or
the name (name) of one or more of them with the addition of the words “and
company” (Art. 119 CC Ukraine). And the commercial hame of a joint stock
company should indicate that the company is a joint stock company
(Article 152 of the Civil Code of Ukraine)®.

The auxiliary part is made up of mandatory and optional elements.
A custom business name is a required part of the business name auxiliary. It
can be any word, proper name, geographical name, etc. Optional elements are
included in the trade name at the request of the owner. These include the
abbreviated name of the company, instructions such as “specialized”,
“central”, “universal”, including the abbreviated name of the company
(KAMAZ, ZIL, etc.). However, these applications should also be untrue and
misleading. Exceptions are full and limited partnerships, in the auxiliary part
of the name of which must be the names of all full members of the company
or the name (name) of at least one full participant with the words “and
company”, as well as the words “full partnership”, or a limited partnership,
respectively”.

Legal protection is subject to both the full and abbreviated commercial
name of an entity, if it is actually used by it in business. Article 489 of the
Civil Code of Ukraine provides for two conditions for obtaining legal
protection. First, the business name must make it possible to distinguish one
person from the other. That is, to perform a dystopian function.

Secondly, the commercial name of a person should not mislead consumers
as to their true activity. That is, perform a safety function. Individuals may
have the same business name if it does not mislead consumers as to the goods
they produce and (or) sell and the services they provide.

In addition, some scholars also highlight the condition of novelty and
invariance of the commercial name.

levina OV, Mironenko VP, Pavlovskaya NV and Pilipenko S.A. also
distinguish the principles of commercial name:

—truthfulness — to accurately reflect the legal status and not to mislead
other members of the civil turnover;

—exclusivity — a certain originality of the name, the presence of
distinguishing features, due to which it is not allowed to mix one firm with
another;

% Cepreer A.I1. TIpaBo uHTELIEKTYanbHOM cobeTBeHHOCTH. M. : Tenc, 1996. C. 524.

* Kosmosa O., Komau JK. Jleski mpoGNeMHm TNpaBOBOTO pEryJIOBAHHA KOMEpIiHHHIX
HaiiMeHyBaHb B YKpaiHi y KOHTEKCTi MXKHapOJIHO-NIPaBOBOro J0cBiny // [IpomucioBa BIacHiCTh
B VKpaiHi: npoOiieMu mnpaBoBoi oxopoHu: 30. Hayk. crareil / 3a pen. lO.C. lllemmryuenka,
10.JI. bonmupkoro. K.: -t nepxasm i mpasa im. B.M. Koperpkoro HAH Vkpaian, 2004.
C. 326.
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— Continuity — The name of a particular subject is retained over a long
period of time.

Palladiy MV draws attention to the fact that the business name performs
mainly two functions: distin- guish, that is, distinguishes one participant of
commercial activity from another regardless of what goods or services they
sell and market, and preventive, ie does not give mislead consumers about its
true activity®.

In addition, some scientists distinguish between security, advertising,
warranty functions. Due to the lack of sufficient legal regulation of business
names, there are currently many issues in Ukraine that are the subject of
heated debate among Ukrainian intellectual property professionals.

Discussions are underway over the subjects of the trade name rights. The
Civil Code of Ukraine uses the term “persons”, which, based on the content of
Section 11 of the Book of the First Civil Code of Ukraine, may be used to refer
to both legal entities and individuals, including entrepreneurs. Thus in Art. 90
of the Civil Code of Ukraine contains a restriction on the fact that commercial
names can only be owned by business companies. Businesses for profit and
subsequent distribution between participants (business partnerships) can only
be created as business partnerships (full partnerships, limited partnerships,
limited or additional partnerships, joint stock companies) or production
cooperatives. The current jurisprudence in commercial courts is based on this
particular restriction. Thus, item 4 of the Review Letter of the Supreme
Economic Court of Ukraine “On the Practice of Application by the
Commercial Courts of the Law on Protection of Intellectual Property Rights”
dated 14.12.2007 No. 01-8 / 974 refers to the case on the claim of the Bar
Association unity on the prohibition of a business entity — an individual to use
in his activity in the field of law the sign “Legal consultation”, which with
reference to the provisions of Articles 16, 23, 50, 51, 90, 431, 432, 489-491 of
the Civil Code of Ukraine the need to protect his commercial rights no name.
The claim was upheld with reference to the fact that, in accordance with the
first paragraph of the second part of Article 90 of the Civil Code of Ukraine, a
commercial (company) name may have a legal entity, which is an
entrepreneurial company.

According to Article 42 of the Civil Code of Ukraine, entrepreneurship is
an independent, initiative, systematic, at-risk economic activity carried out by
economic entities (entrepreneurs) in order to achieve economic and social

® Manaziit M.B. IIpaBo iHTemeKTyanbHOI BIACHOCTI Ha KOMepIiiiHe HaiiMeHyBaHHS //
ITpaBoBa 0XOpoHa KOMEPLIHHMX MO3HAYCHb B YKpaiHi: MpoOneMu Teopii i MpakTUKM: 30. HayK.
crareit / 3a 3ar. pen. lO. C.Illemmyuenka, 10.JI. bommmekoro. K. : In-T nepxasu i mpasa
im. B.M. Koperskoro HAH Ykpaiuu, 2006. C. 372.
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results and profit. At the same time, according to the provisions of Article 1 of
the Law of Ukraine “On the Bar”, the Bar of Ukraine is a voluntary
professional public association, called in accordance with the Constitution of
Ukraine to promote the protection of rights, freedoms and represent the
legitimate interests of citizens of Ukraine, foreign citizens, stateless persons,
legal entities give them other legal assistance. According to clause 2.1 of the
statute of the plaintiff, registered with the Ministry of Justice of Ukraine to
comply with the provisions of Article 4 of the Law of Ukraine “On the Bar”,
the purpose of the law association is to create the most favorable conditions
for the successful work of the partner lawyers, to promote the development of
a democratic rule of law, the protection of internationally recognized human
rights and freedoms, the establishment of market relations in Ukraine. That is,
the court found that the plaintiff, not being an entrepreneurial company, is not
a subject of intellectual property rights to the business name.

The position of the Supreme Economic Court on the resolution of certain
issues of protection of intellectual property rights to commercial names is also
set out in the Review Letter of 01.04.2006 No. 01-8 / 845 “On the Practice of
Application by the Commercial Courts of Law on the Protection of Ownership
of Commercial Names (According to Case Files, considered in cassation by
the Supreme Economic Court of Ukraine).

Civil Code of Ukraine Art. 159 establishes that the rights to a business
name may belong only to economic entities, that is to say, legal entities and
entrepreneurs. In doing so, the surname or first name may be claimed as a
commercial designation by the citizen.

The issue of including a legal entity’s legal form in the commercial name
is also undefined. The business name of the business entity may be entered
upon its submission to the registers, the procedure of which is prescribed by
law. There is no special register of commercial names in Ukraine yet. To date,
the use of business names has in fact been reduced to the use of legal entity
names entered in the Unified State Register of Legal Entities and
Entrepreneurs under the Law of Ukraine “On State Registration of Legal
Entities and Entrepreneurs” of May 15, 2003. However as seen from Art. 90
of the Civil Code of Ukraine, the name of the legal entity and the commercial
name are different legal categories. Yes, the name of the legal entity is the
duty of the legal entity, and the commercial name is the right of the company.
An entity with a business name previously entered in the register shall have
priority over any other entity with the same business name later included in
the register.

Content of intellectual property rights to the business name. Article 8 of
the Paris Convention establishes that the trade name is protected in all the
countries of the Union without compulsory application or registration and
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regardless of whether it is part of the trade mark. This is fully consistent with
the provisions of Art. 489 of the Civil Code of Ukraine, according to which
the intellectual property right for the commercial name is protected without
the obligatory application for it or its registration and regardless of whether or
not the commercial name is part of the trademark. If the business name of the
entity is an element of its trademark, then the legal protection of both the
business name and the trademark is exercised.

Under the proprietary rights of the intellectual property to the commercial
name it is accepted to understand the rights of the participants of the civil
turnover to own, use and dispose of the rights to the commercial name during
the exercise of the person’s activity. The essence of these property rights is
that a person is guaranteed the opportunity to speak in civil turnover under his
own business name and to protect his rights in due course.

According to Art. 490 of the Civil Code of Ukraine the intellectual
property rights to the commercial hame are:

—the right to use a business name;

—the right to prevent other persons from misusing the business name,
including prohibiting such use;

—other intellectual property rights established by law.

These property rights can be exercised in various forms, in particular
during the conclusion of civil agreements, the offering of goods (services) for
sale, the protection of violated rights, the implementation of other legal
actions. Commercial names can be used by placing them in business records,
advertising, the Internet, goods, packaging, signboards, labels and more.

Misuse of another’s business name is not permitted. Such actions are
recognized by the current legislation of Ukraine as unfair competition.
According to Art. 20 of the Law of Ukraine “On Protection against Unfair
Competition” committing actions defined by this Law as unfair competition
entails the imposition of penalties in due course by the Antimonopoly
Committee of Ukraine, as well as administrative, civil and criminal liability.
The offender may be prosecuted in accordance with Art. 512 of the Code of
Ukraine on Administrative Offenses. Article 229 of the Criminal Code of
Ukraine provides for the possibility of conviction of a guilty person to
criminal liability on condition of causing material damage in large and large
amounts. In this case, material damage is considered to be caused to a
considerable extent if its size is twenty times more than the taxable minimum
of citizens ‘incomes, to a large extent — if its size is two hundred or more
times the taxable minimum of citizens” incomes, and to a particularly large
amount — if its size is a thousand times more than the taxable minimum
income of citizens.
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A person whose trade name rights have been infringed may also go to
court to defend his rights in civil law. A person who uses a different business
name, at the request of his right holder, is obliged to discontinue such use and
to recover damages. The use in the business name of the natural person’s own
name is not recognized as improper if any distinctive element is added to the
personal name, which excludes confusion with the activity of another business
entity (entrepreneur).

The trade name rights are valid from the first use and are valid indefinitely.
Termination of intellectual property rights to a business name. Given that the
intellectual property rights to the commercial name belong to the inalienable
rights, their validity is terminated together with the termination of the activity of
the person, in particular in case of liquidation of the legal entity. Although the list
of grounds for termination of intellectual property rights to a commercial name is
given in Art. 491 of the Civil Code of Ukraine is not exhaustive, so far the
legislation of Ukraine contains no other grounds for this.

Intellectual property rights to a trade name may be transferred to another
person only together with the whole property complex of the person to whom
these rights belong, or a corresponding part thereof. The transfer of the whole
property complex is carried out by the person to whom these rights belong on
the basis of civil agreements. The transfer of the whole property complex can
also be carried out in the order of sale of the debtor’s property in the process
of rehabilitation. According to Art. 19 of the Law of Ukraine “On restoration
of the debtor’s solvency or bankruptcy” in order to restore the solvency and
satisfy the requirements of the debtor’s creditors, the rehabilitation plan may
provide for the sale of non-state debtor’s property as a complete property
complex. When selling a property of a non-state property debtor as a complete
property complex, all types of property intended for the debtor’s business
activities, including premises, structures, equipment, inventory, raw materials,
products, claims, rights to signs (designations) are alienated in due course.
individuating the debtor, his products (works, services) (company name,
marks for goods and services), other rights that belong to the debtor, except
for rights and duties that cannot be transferred to other persons.

2. Intellectual property right to the geographical indication
of the place of origin of the goods
Geographical indications are a means of individualizing goods. At the
international level, a fairly extensive and effective system of legal protection
of geographical indications has already been established and is operating.
These issues are, in particular, governed by the Agreement on Trade-Related
Aspects of Intellectual Property Rights signed by the World Trade
Organization, the Paris Convention for the Protection of Industrial Property of
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20 March 1883, the Madrid Agreement to Prevent False or False Indications
of the Origin of Goods, 18 The Lisbon Treaty for the Protection of Place
Names and Their International Registration of 31 October 1958.

The use of origin sources is an important buyer tool for originating
products of defined quality. Indications of origin of goods may be used for
industrial and agricultural purposes to indicate the origin of goods and
services. One use purpose is to facilitate trade through product information
and should be accessible for use by all manufacturers in the area’. Due to its
function of individualization, the geographical indication must distinguish
from the mass of homogeneous goods the goods possessing special properties
in comparison with those goods’.

Traditional state support for agricultural producers in many advanced
market economies has led to the creation and establishment of a modern
system of protection and protection of appellations of origin. On the other
hand, in countries with low levels of agricultural production, the protection
of the appellation of origin is at least premature. In many countries, it is
difficult to install products whose place of origin indicates their particular
quality. If these products are intended primarily for domestic consumption
and are not competitive in foreign markets in terms of both quality and
price, the protection of the names of their places of origin is not relevant,
looks far-fetched and unnecessary. Thus, the protection of the name of the
place of origin of the goods is mainly in the interest of foreign producers of
agricultural and other similar products. This is not surprising, since the
entire modern system of intellectual property of transition economies was
originally created under the dictation of Western experts to protect the
interests of their countries®.

Indication of origin of goods may be verbal, pictorial, appear as a national
symbol, geographical map, etc. At the same time, the indication of the origin
of goods should be distinguished from the common designations of goods of a
particular type, which are not related to the specific place of their production,
even though they contain the names of geographical features (for example,
Kiev cake, Crimean wine)®.

® Comomyx M., Kaninoc M., Jlepantosuu E. ITpaBo iHTeneKkTyanbHOI BIACHOCTI Ha 3acobu
IHaUBiAyami3anii yJacHWKIB IMBUIBHOrO 00OpOTY, ToBapiB Ta mociayr // IHTenekryaibHa
BiacHicTb. 2008. Ne 7. C. 54.

7 Kommenrapuit k YerBeproit wactu ['paxkmanckoro kopaekca Poccuiickoit deneparmmn
(moctateiinplit). IlpaBoBoe peryiupoBaHHe OTHOIIEHHH B chepe HMHTEUICKTyaIbHON
cobctBeHHOCTH. C TOCTAaTEHBIMU MaTepHalaMd M NPAKTHICCKUMHU Pa3bsCHEHHUSMH / TIOJ pell.
U.A. Bimsuerna, A.1O. Jlapuna. M. : Kamxkusrii mup, 2008. C. 521.

8 Cynapukos C.A. TIpaBo HHTEIIEKTYalbHOH COGCTBEHHOCTH: yueOHMK. M. : ITpocrexr,
2009. C. 257.

® Basunesuu B.JI. Intenexryansna Bracuicts: miapyunuk. K. : 3uamms, 2006. C. 174.
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In Ukraine, the issues of acquisition, exercise and protection of intellectual
property rights to geographical indications are regulated by Chapter 45 of the
Civil Code of Ukraine and the Law of Ukraine “On Protection of the Rights to
Indicate the Origin of Goods”. Rules for drawing up, submission and
examination of the application for registration of the qualified indication of
origin of goods and / or the right to use the registered qualified indication of
origin of goods, approved by the Order of the Ministry of Education and
Science of Ukraine No. 598 of August 17, 2001, as amended.

In Ukraine today, dozens of indications of the origin of goods are
registered as verbal or combined trademarks. Among them, in particular, the
names of mineral waters “Truskavetska”, “Naftusya”, “Mirgorodskaya”,
“Morshynska”, “Narzan”. Some of them are even included in the relevant
State Standards of Ukraine. Moreover, the trademarks of “Naftusia” have
already been registered several by the name of manufacturers that have
nothing to do with Truskavets “Naftusia”. The uncontrolled use of these
designations results in the erosion, loss of reputation, trust in this unique
national heritage. Geographical indications serve to protect intangible values
such as market differentiation, reputation and quality standards. They are also
carriers of the cultural identity of the nation and the region.

In accordance with the provisions of the current legislation, the procedure
for registration of geographical indications is defined.

The term “geographical indication” is used in the TRIPS Agreement and
EEC Regulation No 2081/92 of 14.07.92 “On the protection of geographical
indications and names of places of origin of agricultural products and
manufactured goods”; in addition, the term “indication of origin or the name
of the place of origin “(Paris Convention for the Protection of Industrial
Property),” the name of the place of origin “(Lisbon Agreement on the
protection of designations of origin and their international registration),”
Al origin “(Madrid Agreement Concerning sanctions for false and incorrect
designation of origin products).

Types of geographical indication are the name of the place of origin of
goods and indication of origin of goods. The name of the place of origin of the
goods is the geographical name of the country, region, district or locality used
to designate the originating product, the quality and specific characteristics of
which are solely or substantially determined by the geographical environment
of the place of origin, which may consist of natural or human factors, or both.

The indication of the place of origin of the goods is as follows:

—is the name of the geographical feature,

10 AkTyanbHi IpOGIEMH MPABOBOrO PEry/TFOBAHHS PO3BUTKY ITiANPHEMHHIEKOI JisBHOCTI B
VYxpaini: MmoHorpadis / 3a pen. H.M. Muponenko. KuiB: ninpy4ynuku i nociouuku, 2008. C. 174.
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—the relationship of this name to specific, distinguished goods from the
mass of homogeneous goods with special, unique properties;

—the relationship of this name to the specific natural conditions of the
geographical feature and / or to any specific human factors that are unique to
that geographical feature only;

—the dependence of the specific properties of the product on the specified
specific natural conditions and / or human factors.

Indication of the place of origin of the goods is an indication which can
take any form and which is used to refer to goods which have only a special
reputation, due to their place of origin™.

The origin of a product is usually represented by the name of a country,
geographic region, locality or object (including historical). For example, the
designation “Made in the USSR” or “Made in China” indicate the country in
which the goods are manufactured.

Names can be used together with the names of relevant geographical
features. For example, products made in mountainous areas are often marked
not only by names, but also by images of mountains and other objects. The
packaging and the goods themselves are often labeled with an indication of
their origin.

In current law, the term “indication of origin” covers the terms “simple
indication of origin” and “qualified indication of origin”, which in turn
combines the terms “origin of goods” and “geographical indication of origin”.

A simple indication of the origin of a commodity is any verbal or pictorial
(graphic) designation that directly or indirectly indicates the geographical
origin of the commodity, the legal protection of which is granted on the basis
of its use™?.

Qualified indication of origin of goods includes such concepts as “name of
place of origin” and “geographical indication of origin”. Legal protection of
the qualified place of origin of the goods is granted on the basis of registration
of intellectual property rights to it, which is valid indefinitely from the date of
its registration.

The name of the place of origin of the goods is the name of the
geographical place, which is used as a designation in the name of the product,
which originates from the specified geographical place and has special
properties, exclusively or mainly due to the natural conditions specific to that

' Kommenrapuii k Yerseproii wacTn I'pakiaHckoro Komekca Poccumiickoit Mexeparm
(mocrarteiinplit). IlpaBoBoe peryiupoBaHHe OTHOIIEHHH B chepe HHTEUICKTyaIbHON
cobctBeHHOCTH. C MOCTAaTEHBIMU MaTepHalIaMU U IPAKTHIECKUMU Pa3bsICHEHUSMH / MOJ Pex.
W.A. biimsnena, A.1O. Jlapuna. M. : Kamxknsrit mup, 2008. C. 522.

2 Cynapuxos C.A. TIpaBo MHTEIIEKTYanbHOM COGCTBEHHOCTH: yueOHMK. M. : IIpocrexr,
2009. C. 256.
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geographical place (specific climate, soil composition, terrain, altitude,
composition, water temperature, etc.), or a combination of these natural
conditions with a specific human factor.

Geographical Indication of the Origin of a Product is the name of a
geographical place, used as a designation in the name of a product originating
from that geographical place and having certain qualities, reputation or other
characteristics, predominantly due to the natural conditions or human factor or
combination of these natural features that are characteristic of that
geographical place. conditions and the human factor.

The distinction between place of origin and geographical indication of origin
is made by three criteria. First, the name of the place of origin of the goods will
be only if the product has special properties, and the geographical indication —
when the product has certain qualities, reputation or other characteristics.

Secondly, the name of the place of origin is a requirement that the
properties of the goods are solely or mainly due to nature and the human
factor. That is, for the name of the place of origin, the dependence of the
special characteristics of the goods on the natural conditions of the place of
origin of the goods is obligatory: although the specific properties of the goods
designated by this name may depend on the human factor characteristic of the
place, but necessarily in combination with natural conditions. (i.e. using local
raw materials, climatic conditions, minerals, etc.).

Geographical indication of origin in the same context uses the term
“primary”, meaning less rigid communication. In this case, the particular
characteristics, quality and reputation may depend on both natural and human
factors, and may also be conditioned by the combination of natural conditions
and professional experience, traditions and ethnographic features
characteristic of the locality.

Thirdly, the production and processing of the goods indicated by the place of
origin are carried out within the specified and geographical place, and for the
geographical indication of origin it is sufficient that at least the main component of
the goods designated by that name is produced or processed within the specified
geographical place. Therefore, for the geographical indication of origin, raw
materials can be imported from other regions and subjected to substantial
processing sufficient to give the characteristics of the finished product®.

Having analyzed the provisions of the current Law of Ukraine
“On Protection of the Rights to Indicate the Origin of Goods™*, we can

13 IIpaBo iHTENEKTYya bHOI BIACHOCTI: aKaj. Kypc: HiJp. Ul CTY[. BUILMX HABY. 3aKJIajiB / 3a
pen. O. I1. Opmok, O. [I. Cesaroupkoro. K. : Bugasununii xim “In FOpe”, 2007. C. 437.

% [Ipo oxopoHy NpaB Ha 3a3HAYEHHS TOXOPKEHHs ToBapiB: 3aKoH Ykpainu Bix 16.06.2009 p.
Ne 752-X1V // Bimomocti BepxoBuoi Pagu Yxpainu. 1999. Ne 32 Bix 13.08.99 p. Cr. 267.
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conclude that the intellectual property right to a geographical indication is
granted provided that:

—it is the name of the geographical place from which the product
originates;

—it is used as the name of such a product or as an integral part of that
name;

—there are objectively specific natural conditions and / or human factors in
the geographical area designated by this name, which give the product special
properties or certain qualities;

—the goods marked with this name have the appropriate properties or
certain qualities, which are solely or mainly due to the natural conditions
specific to a particular geographical location or the combination of these
conditions with a human factor characteristic of that geographical place;

—the production (extraction) and processing of a product or its part
designated by this name is carried out within the specified geographical place.
In order to obtain the intellectual property right for a geographical indication,
the person entitled to that right submits an application for registration of this
right to the Civil Service, where an examination of the application is carried
out, upon which the applicant is issued a certificate of registration of the
intellectual property right for the geographical indication. As already
mentioned, the intellectual property right to geographical indication arises
from the date of its state registration™.

As a rule, they are determined by the specific natural conditions of the
geographical environment (Krasnodar Tea, Nizhyn Cucumbers, etc.) and (or)
the professional experience and traditions of production of persons who
produce goods and live in the area (for example, Khokhloma or Petryk
painting, Tula gingerbread). Finally, the name of the place of origin of the
goods becomes an independent object of legal protection only when the
intellectual property right to it in the manner prescribed by law is registered
with the Civil Service. In this capacity, the name of the place of origin of the
goods is no different from other objects of intellectual property rights that are
acquired by users only from the moment of their state registration.

The Law of Ukraine “On Protection of the Rights to Indicate the Origin of
Goods” does not provide legal protection to a qualified indication of the origin
of the goods that:

—does not meet the conditions stipulated in Article 7 of the Law of
Ukraine “On Protection of the Rights to Indicate the Origin of Goods”;

5 IlpaBo iHTeNeKTyaTbHOI BNACHOCT: HAYKOBO-TIPAKTHUHMII KOMeHTap 10 LIuBitsHOTO
Koxekcy Ykpaimm / 3a 3ar. pen. M.B. Ilamagmis, H.M. Mnponenko, B.O. XKapopa. K. :
IMapnamentcoke BumaBaunTBo, 2006. C. 330-331.
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—contrary to public order, the principles of humanity and morality;

—is the specific name of the product;

—correctly indicates the geographical place of manufacture of the goods,
but creates a consumer misconception that the goods are manufactured in
another geographical place;

—is the name of a plant or animal species and is therefore liable to mislead
consumers as to the true origin of the product;

—is identical or similar in that it can be confused with a mark for goods
and services, the rights of which are recognized in Ukraine, if, given the
reputation, reputation and duration of use of such mark, such legal protection
may mislead consumers as to the identity of the goods.

The Law of Ukraine “On Protection of Rights to Indicate the Origin of
Goods” does not provide legal protection for a qualified indication of the
origin of a commodity associated with a geographical place in a foreign
country, if the rights to that indication or other designation, which in its
content correspond to the notion of qualified indication of origin of goods, are
not protected in the appropriate foreign country.

In the legal literature distinguish the following types of cities names of goods.

Depending on the circumstances that caused the specific properties of the
product: formed under the influence of natural conditions; formed under the
influence of human factors; combined species: formed under the influence of
natural and human factors.

Depending on the area of distribution: national; international
(international).

Depending on the degree of control by the relevant state bodies for the
presence of special properties and production of goods: ordinary, which is
characterized by the formation of the natural specific properties of the goods,
which are individualized only under the influence of the natural environment
or similar factors; regulated, which is characterized by the preliminary
regulation of specific properties of the goods, while controlling the final stage
of production; controlled (guaranteed), which is inherent in the control at all
stages of production of the product, which is individualized by them, which
makes such names especially valuable®.

The main functions of naming the place of origin (geographical indication)
are as follows:

—distinctive character, which consists in the isolation of goods among the
mass of homogeneous goods as having special quality, specific properties;

1 I'yne6un FO.T. VckimounTenbHBIE NpaBa Ha CPENCTBA MHAMBUIYaNH3aldH TOBApOB —
TOBapHbIC 3HAKH, 3HAKM OOCTY)XMBAaHHS, HAMMECHOBAHHMS MECT HPOUCXOXICHHS TOBApOB:
rpaXxaaHcKo-TmpaBoBoit actekt. M. : Craryt 2007. C. 110-111.
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—qualitative or guarantee, which is to guarantee the special quality,
specific properties of the goods and is a condition for providing geographical
indication of legal protection;

—information, which is manifested in the true indication of the place of
manufacture of the goods;

— protective, which is to protect against counterfeiting, since no one except
the legal user has the right to use the geographical indication.

One of the main differences between these means of individualisation is
that, in respect of a trade mark, the right of use and the right of disposal may
belong to one person, whereas in respect of geographical indication these
rights may never belong to one person.

Geographical indication is often included as a trademark or security
element. It may be registered as a trademark or part of it if the future
trademark holder has the right to use the geographical indication. Examples
are use as a trademark or part of a geographical indication that is perceived as
fantastic for a particular product, use as a trademark or part of a little-known
geographical area names with the addition or change of suffixes, prefixes and
endings, use of the name of a known geographical area in adjective for a
particular product, when such use of a geographical indication is a trademark
security feature, use of the geographical indication | view as an adjective
neohoronyuvalnoho element of the mark™®.

The Law of Ukraine “On Protection of the Rights to Indicate the Origin of
Goods” defines a range of intellectual property rights entities for a
geographical indication, without specifying an exclusive list of intellectual
property rights entities for a geographical indication, but only naming among
them producers of goods and consumer associations.

According to Art. 9 of the Law of Ukraine “On Protection of Rights to
Indicate the Origin of Goods”, the right to register a qualified indication of the
origin of the goods are: a person or group of persons who produce the product
in the declared geographical location, special features, certain qualities,
reputation or other characteristics of which are associated with that
geographical location; consumer associations; institutions directly relevant to
the production or study of relevant products, products, processes or
geographical locations.

The above entities have the right to apply to the State Service for
registration of a qualified indication of origin of goods. Qualified designation
of origin may also include other persons who wish to use a registered place of
origin or a registered geographical indication of origin. The right to use the

Y Knumenko JI. TIpoGrmeMbl HMCMONB30BAHHS reorpaMueckuX Ha3BaHHI B MapKHPOBKE
ToBapa // [IpaBo u s3xonomuKka. 1999. Ne 9. C. 16.
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registered name of the place of origin of the goods or the registered
geographical indication of the origin of the goods, provided that this right is
registered, is made by manufacturers who, in the geographical place indicated
in the Register, produce the goods, special properties, certain qualities or other
characteristics of which correspond to those entered. to the Register.

The right to use a geographical indication is not the exclusive right of the
holder of the certificate attesting to that right. Indeed, according to Article 17,
paragraph 2 of the Law of Ukraine “On Protection of the Right to Indicate the
Origin of Goods”, according to which the registration of the right to use a
qualified indication of the origin of the goods does not restrict the rights of
other persons to register their rights to use it*.

An applicant for the registration of a qualified indication of the origin of a
product may be any natural or legal person who intends to produce a product
with characteristics specific to a given geographical feature or is already
producing the specified product. A person who registers in his own name a
qualified indication of the origin of the goods shall be entitled to use them if
the goods manufactured by him meet the requirements set out in the
application for registration.

Thus, the Law of Ukraine “On Protection of Rights to Indicate the Origin
of Goods” defines the subjects of intellectual property rights for a
geographical indication by linking the registration of the intellectual property
right to the geographical indication and the right to use the geographical
indication, the intellectual property right of which is already registered.
Persons who are legally entitled to such rights are subject to geographical
indication intellectual property rights.

In order to obtain a certificate for the right to use a geographical indication, the
manufacturer must submit an application to the State Service, which is executed
accordingly®. The Civil Service within the specified time limits the examination
of the application, which includes the examination of the conformity of the
properties of the goods to the features established for goods for which a
geographical indication may be used. Based on the results of the examination, the
applicant is issued with or is not issued a certificate of the right to use the
geographical indication and the data on it enter the names of places of origin and
geographical indications of origin of the goods and the rights to use the registered
qualified indications of origin of goods in the State Register of Ukraine.

'8 Tnyxicwkuii J1. Tpo cTaH TIpaBOBOT OXOPOHHU 3a3HAYEHD TIOXO/KEHHS TOBApiB B YKpaiHi //
InTenexryansHa BiacHicTs. 2007. Ne 1. C. 19-20.

¥ Mpo 3atBepmxenns [IpaBun cKiafaHHs, TOAAHHS TA MPOBENCHHS eKCTIEPTH3M 3asBH HA
peecTpariro KBani(ikoBaHOTO 3a3Ha4YEHHs IOXOMKEHHs TOBapy Ta/a00 MpaBa Ha BUKOPHCTaHHS
3apeecTpoOBAaHOrO KBai()iKOBAHOrO 3a3HA4YeHHS IIOXOKeHHs ToBapy: Hakaz3 MOH Bin
17.08.2001 p. Ne 598 // Odiuiitanii Bicuuk Ykpainu 2001 Ne 36 Bix 21.09.2001 p. Ct. 1682.
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The holder of the certificate has the right to affix, along with a qualified
indication of the origin of the goods, a warning mark to indicate that this
indication is registered in Ukraine. The oval abbreviation (NMP) is used for
the warning marking of the name of the place of origin of the goods. Instead,
the marking may or may be accompanied by the text: “Name of origin of the
goods registered in Ukraine”. The oval abbreviation (GZP) is used for the
warning marking of the geographical indication of the origin of the goods.
Instead, the marking may or may be accompanied by the text: “Geographical
indication of origin of goods registered in Ukraine”?.

Any holder of a right to use a geographical indication is entitled to
counteract the illegal use of a geographical indication. Nothing prohibits
manufacturers from a particular area from joining together to increase the
effectiveness of their rights protection, but any manufacturer who has a
certificate of use of a geographical indication has the full right not to
participate in such association and use the geographical indication on his
discretion (usually in compliance with legal requirements). The features of the
right to use geographical indications determine the content of the obligations
of the certificate holder to the right to use geographical indications, which are
not borne by other subjects of intellectual property rights for this means of
individualization of goods?.

CONCLUSIONS

The obligations of the holder of the certificate to use the geographical
indication are laid down in Article 17, paragraph 7, and in Article 18 of the
Law of Ukraine “On Protection of the Rights to Indicate the Origin of
Goods”, according to which the following are included. First, it is the duty to
ensure that the quality, specific properties and characteristics of the product
being manufactured are consistent with their description in the State Register.
Second, there is an obligation not to prevent the specially authorized bodies
from controlling the presence in the product of special features and other
characteristics on the basis of which the geographical indication of the goods
and / or the right to use them is registered. Third, the obligation to refrain
from licensing geographical indications.

The validity of the intellectual property right to geographical indication is
indefinite in accordance with Article 504 of the Civil Code of Ukraine. First
of all, it should be noted that only one intellectual property right on a

2 I'yxisewkuii J1. TIpo cTan mpaBoBOi OXOPOHH 3a3HAYEHb TIOXOKEHHs ToBapiB B Yipaii /
InTenexryansna BiaacHicts. 2007. Ne 1. C. 20-21.

2 Opmok O. 3a3HaueHHs TOXOUKEHHS TOBApiB AK 06’€KT TPABOBOTO PETYITIOBAHHS //
HOpummanmii pagauk. 2005. Ne 5. C. 31.
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geographical indication can have a validity period — the right to use a
geographical indication; other rights cannot, in fact, be limited in time.
Therefore, it can be concluded that the provisions of Article 504 of the Civil
Code of Ukraine relate only to the right to use a geographical indication.

Pursuant to Article 15, paragraph 4, of the Law of Ukraine “On Protection
of the Right to Indicate the Origin of Goods”, the certificate’s validity for the
right to use a geographical indication is established, not the term of the right
to use the geographical indication itself. According to Article 15 of the Law,
the term of the certificate may be extended for another 10 years on the basis of
the statement of the holder of the certificate. The number of times the
certificate was extended. It can be concluded that the right to use the
geographical indication is indefinite provided that the certificate for the right
to use the geographical indication is re-registered.

SUMMARY

The use of means of individualization is essential for the pursuit of
economic activity. In addition to the distinctive function, the means of
individualization are intended to inform consumers about the quality and
source of origin of goods, services, as well as to promote goods and services.
Means of individualization are important components of an entity’s business
reputation, since the opinion of consumers, competitors and other persons
about an entity is associated, first and foremost, with individual designations.

The content of the term “individualization means” is not limited to these
three intellectual property objects and covers many other designations used
for identification in the field of civil legal relationships (name of individual,
nickname, company name, state hame, domain name, etc.).

The development of the global information network (Internet) has led to
the expansion of the traditional list of individualized means of intellectual
property by incorporating a new specific element, the domain name, into it.
Vocabularies used to address information resources on the Internet and
identify goods and services, their manufacturer or geographical location cause
a high likelihood of conflicts between owners of domain names, trademarks,
business names, and geographical indications.
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SCIENTIFIC AND THEORETICAL FOUNDATIONS
OF INFORMATION SUPPORT FOR ADMINISTRATIVE LEGAL
PROCEEDINGS IN UKRAINE

Shkuta O. O.

INTRODUCTION

The evolution of domestic legislation regulating information relations in
the field of legal proceedings takes place in stages and depends on many
factors, the main of which are the development of information technology,
legal reforms, and the implementation of international law.

The legal basis of information provision in general was considered in the
works of such legal scholars as: L.V. Balabanov, Ye.Yu. Barash,
Ye.D. Bondarenko, O. lierusalymov, R.A. Kaliuzhnyi, 0O.V. Kaostenko,
V.V. Lusher, P.V. Makushev, S.M. Petrenko, A.V. Chernoivanenko,
V.V. Halunko, O.K. Yudin, and others. The issue of information provision of
legal proceedings was investigated by O.V. Bryntsev, O.l. Korchynskyi,
Ye.l. Ovchynnykov, V.B. Pchelin, 1.O. Turkina, and others. A small number
of scholars who investigated namely the issue of information provision of
legal proceedings testify to the complexity of this problem and the need to
intensify scientific research in this area. Significant volumes of relations in the
field of information provision of legal proceedings led only to a fragmentary
study of their legal regulation. Recent changes in the procedural law have
significantly increased the number of legal rules governing the information
provision of administrative legal proceedings and introduced new unexplored
and completely unformed legal institutions. The abovementioned determines
the relevance of the submitted scientific article.

According to O.V. Bryntsev, e-justice is one of the elements of e-
democracy, which is being implemented in order to ensure accessibility,
accountability, the effectiveness of feedback, inclusiveness, transparency in
the activities of state authorities. Judiciary is a key component of democracy,
so it is fairly considered that e-justice is the most important front of e-
democracy'. For the effective functioning of the state and all state
mechanisms, information provision of administrative legal proceedings of
Ukraine is of key importance. As V.B. Pchelin notes, the proper functioning
of administrative legal proceedings of Ukraine, within which the

! Bpunnes O.B. “Enexrponnmii cyn” B Yxpaini. Jlocsix Ta nepcrextnsu: monorpadis. X.:
Ipaso, 2016. 72 c.
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consideration and resolution of public-law disputes related to the protection
and restoration of violated, unrecognized, disputed rights, freedoms, and
interests of individuals and legal entities take place, may be only in the case of
its effective information support?. The content and scope of information
relations arising in the field of administrative legal proceedings with each
stage of development of domestic information and procedural legislation are
increasingly specified. At the same time, the growth of the circle of such
relations, the increase of the types of information used within the
administrative legal proceedings, and the growing importance of information
support for administrative legal proceedings are observed. The current legal
community of Ukraine is looking for ways to optimize the work of the entire
judicial system in general and administrative legal proceedings in particular.

The volume of cases handled by administrative courts remains significant
every year. Thus, in 2016, 215 319 administrative cases were received for
consideration by local administrative courts, and 76 184 cases — by
administrative courts of appeals®. In 2017, 121 692 cases were submitted for
consideration to the local administrative courts and 73 496 cases — to the
administrative courts of appeal®. Accordingly, the amount of information used
to resolve such a circle of cases invariably grows; the need for optimization of
information databases, their integration, and improving the efficiency of the
search for the necessary information increases.

1. Information support of administrative proceedings in Ukraine

One of the most important characteristics of the state, which significantly
affects all processes of the socio-economic development of society, is the
level of information provision of the system of state power, as
I.M. Oliichenko emphasizes. Many years of experience in improving public
administration confirms that information provision should be considered as
one of the strategic directions for improving the efficiency of its activities at
all levels: state, branch, regional, international®. P.V. Makushev emphasizes
that information provision of each civil service is an important element of its

% Tuenin B.B. Ilepernsj agMiHiCTPAaTHBHUX aKTiB OpraHiB BHYTpIIIHIX CIIPaB: JHC. ... KaH,
topua. Hayk: 12.00.07 “AnminicTpaTHBHE TpaBo i mpouec; QiHaHCOBe IpaBo; iH(popMalliiiHe
mpaso”. X., 2011. c. 121.

® Heuntaitno O.M. AxMiHCYIH OpraHi3oByIOTb POGOTY Tak, IO CYCITIHCTBO MOITIO
IPUMYCHTH OpTaHH Jep)XaBHOi BJIaAM Ta TIIOCAJIOBIIB IOBaXaTH mpaBa rpomansH. URL:
http://www.vasu.gov.ua/archive/123741/.

4 E¢pexrusnicts poboTu cyais 3a 2017 pix / lepxasna cymoBa agminictparis Yipaiau. URL:
https://In.kr.court.gov.ua/dsa/pokazniki-diyalnosti/efekt_ roboti_sudivl/efekt 2017.

® Omitiwenxo LM. Indopmariiline 3a6e3MeueHHs YUPABIiHHA OONACHOI JIEPKABHOIO
anminictpamniero. URL: http://www.dridu.dp.ua/zbirnik/2011-01(5)/11oimoda.pdf.
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functioning®. As V.V. Lusher notes, the science of administrative law widely
uses this term: “administrative legal support”, “the mechanism of
administrative legal support”, “ensuring rights and freedoms of citizens”,
“ensuring public safety”, etc.

In the dictionaries, the term “provision” is interpreted in similar terms, but
they have certain differences. Thus, in the new explanatory dictionary of the
Ukrainian language, it is considered in two meanings: 1) the provision or
creation of material resources; 2) guaranteeing something®. In the great
explanatory dictionary, the term “provision” is explained through the verb “to
provide”, which is used in several meanings: “to create reliable conditions for
the implementation of something”; “to guarantee something”; “to defend, to
protect someone, anything from danger”®. The above interpretation of the
concept of “provision” allows considering it as an activity, a system of
measures aimed at improving something specific. So, one can agree with the
conclusion of V.B. Pchelin that the category of “provision” is denoted by a
long process aimed at guaranteeing the functioning of the relevant institution,
maintaining it in good condition in order to fulfil its tasks™.

The term “provision” can be used in various areas of legal regulation and
have some peculiarities depending on it. However, for the purpose of studying
the issues of information provision of administrative legal proceedings, the
results of the search of scientists are important in terms of approaches to the
content of the concept of information provision. So, R.A. Kaliuzhnyi,
investigating information provision of a management system, proposes to
understand it as a combination of all the information used, specific means and
methods of its processing, as well as the activities of specialists on the
efficient use of data, information, knowledge in the management of a
particular system'. Studying the information provision of management,
S.M. Petrenko believes that it is a set of implemented decisions on the

® Maxymes I1.B. Cucrema indopmartiifHoro 3a6e3nedeHns aepKaBHOi BUKOHABYO! CITyKGH
VYkpaiuu Ta nepcoHabHi AaHi sk X cknanosi. [IpaBo i cycmiiscTBo. 2013. Ne 4. C. 70-77.

" Jlymep B.B. IMousrts indopmariiHoro 3a0esneuenns opranis mpokyparypy Yipainm. dopym
npasa. 2014. Ne 1. C. 338-341. URL: http://nbuv.gov.ua/UJRN/ FP_index.htm_2014_1_59

® Homii TymMaunmii CNOBHMK ykpaiHcBkoi MoBM: B 4 T. / yki: B.B. Spemenxo,
O.M. Crimymiko. K.: Akonit, 1999. C. 684.

® CrnosHuk ykpaincekoi MoBu: B 11 1./ 3a pen. LK. Binogina. K.: Haykosa aymka, 1972. T. 3.
630 c.; CnoBHuk ykpaincekoi MoBu: B 11 T. / 3a pen. LK. binogmina. K.: HaykoBa nymka, 1977.
T.8.C.19.

' IMuenin B.B. IlpaBoBi 3acamu iHQopmamiiiHOro 3aGe3NeyeHHs aaMiHiCTpa- THBHOTO
cynounHcTBa Ykpainu. [linnpueMunnTBo, rocrogapcetso i mpaso. 2016. Ne 8. C. 120.

™ Kamoxuuit P.A., Tapnoscskuii B.B., Tynamox M.A. Ta in. IndopMmariifinomy cycrinscTy
Vkpainu iH(opMaliiiHe 3aKOHOABCTBO (WIOJO NHUTaHb peopMyBaHb y cdepi CyCHiTbHUX
iHpopmaniiiHnx BigHOCHH). IIpaBOoBe, HOpMaTHBHE Ta METpPOJIOTIYHE 3a0E3IEUCHHS CHCTEMH
3axucty inpopmanii B Ykpaiui. 2001. Ne 2. C. 11.
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volumes of information, its qualitative and quantitative composition, location,
and forms of organization, the purpose is timely provision of necessary and
sufficient information for the adoption of managerial decisions that ensure the
effective operation of both the enterprise as a whole and its structural
subdivisions'.

O.K. Yudin and V.M. Bohush, studying the provision of information
security, define it as a set of measures designed to achieve the state of
protection of the needs of individuals, society, and the state in information®.

Directly informational support as an independent concept,
L.V. Balabanova proposes to understand as a set of actions to provide the
necessary management information in the specified place on the basis of
certain procedures with a given periodicity*; A.V. Chernoivanenko — as a
system for managing the totality of representations, concepts, data, and as
activities related to means of collecting, registering, transmitting, storing,
processing, and presenting information®.

A. Tytorenko — as the most important element of information systems and
information technology, designed to display information that characterizes the
state of the controlled object and which is the basis for the adoption of
management decisions, and includes a set of unified system of indicators,
flows of information — options for document management; systems of
classification and coding of economic information, unified documentation
system, and various information arrays (files) stored in a computer and
technical carriers and having different degrees of organization®®;
Ye.D. Bondarenko — as a process to meet the needs for information based on
the use of special means and methods for its acquisition, processing,
accumulation, and output in easy-to-use form, and the structure of this
provision includes an information fund and special techniques and methods of
information provision, i.e., this phenomenon simultaneously represents,
firstly, a certain organizational activity of obtaining, processing,
accumulation, and output of information, secondly, methods and techniques of

12 Merpenxo C.M. Indopmariiie 3a6e3MeTeHHs BHYTPINIHLOTO KOHTPOTIO TOCTIONAPCHKHX
cucrem: MoHorpadis. Jorensk: JJonHVET, 2007. C. 20.

2 ¥Oxin O.K., Borym B.M. Iudopmariiina 6e3nexa nepxasu: Hagd. moci6unk. X.: Koncym,
2005. C. 52.

“ Bamabanosa JL.B., Anauesa T.M. WHpopMarmoHHOE oOGecreueHHe OOOCHO- BaHHS
YIPaBICHYECKUX PEIICHHI B YCIOBHSAX MAapKETHHTOBOW OpPHCHTAMH MPEA- MPHATHS:
monorpadwust. Jonenk: JJoul' VOT um. M. Tyran-bapanosckoro, 2003. C. 9.

5 Yepuoianenxko A.B., Tamympko B.B. Inopmamiiine 3aGe3nedeHHs TifroTOBKH,
MPUIHATTA Ta peanizalii ynpaBJliHCHKUX PIllICHb: TEOPETUUHHUH MMiIXi 10 BU3HAUYCHHS MOHATTS.
URL: http://www.kbuapa.kharkov.ua/e-book/conf/2009-1/doc/35.pdf.

8 MHdopMaIMOHHEIE TEXHONOTHH YIPABIEHHS: yd4eb. MocobHe s By3oB / TOM peil.
I'.A. Tutopenko. 2-¢ u3z., non. M.: KOHUTU-JIAHA, 2003. c. 15
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its implementation, and thirdly, certain material objects — information fund;
1.O. lierusalymov defines it as an act, as well as storage, performance of
something that serves as a guarantee of one or another process"’.

Investigating the information support of the state criminal-executive
service, Ye.Yu. Barash defines its main features, namely: in its essence, it acts
as a process of processing, obtaining, storing, and using management
information about various aspects of the functioning of the service; by a
periodicity it represents an uninterrupted process of processing and using
information; by the nature of existence it is a part of the management of the
service; by the form of implementation, it is carried out using means and
methods inherent in this type; by the consequences of the implementation of
information provision, it is associated with the formation of certain
information funds, documents, regulatory framework; for the purpose of
functioning, it is aimed at ensuring the proper functioning of the system, for
example, an automated control system; for the main purpose as an instrument
of effective management, it finds its implementation in the analysis, planning,
and preparation of effective managerial decisions®®. Studying the information
provision of the state executive service, P.V. Makushev defines it as a part of
managerial activity in the analysis, planning, and preparation of management
decisions, which is an uninterrupted process of processing and using
information on the state of the functioning of the state executive service
system, which is carried out with the help of information tools and methods,
leads to the formation of information funds, and aims to ensure the proper
functioning of the system of the state executive service of Ukraine®.
O.V. Kostenko determined the features inherent in information provision in
more detail, taking into account its content, methods of implementation, goal,
purpose®.

Taking into account features of administrative legal proceedings, the most
modern definition of its information provision is formulated by V.B. Pchelin.
Thus, this scholar proposes to understand the information support of
administrative legal proceedings of Ukraine as the set of measures based on

Y Yepycamumon 1.O. Tlomarrs “3aGesnedenns” y fopuamuHiii maymi. HaykoBuii BicHHK
KuiBchKOro HamioHaapHOTO yHIBepcHTeTy BHYTpimHiX crpas. 2007. Ne 1. C. 12.

8 Bapam €.10. Indopmaniiine 3abesmedenns ynpariinHs J{epkaBHOIO KPUMiHANBHOIO-
BHKOHaBYOIO ciyxk6oro. ®Popym mpasa. 2011. Ne3. C.35. URL: http://www.nbuv.gov.ua/e-
journals/FP/2011-3/11beikvc.pdf.

9 Maxymes I1.B. IlepconanbHi maHi sK eleMeHT CHCTEMH iHdOpMaIiifHOro 3a6e3nedyenHs
Jiep’kaBHOT BHKOHaBYOi ciyxOm VYkpaimm. @opym mnpasa. 2013. Ne2. C.335. URL:
http://nbuv.gov.ua/UIRN/FP_index.htm_2013 2_51.

2 Kocrenko O.B. TnpopMmariiliHe 3a6e3MeueHHs perioHaTbHUX TPOKYpATyp Ta iHpopMartis 3
obmexxennm pocryniom. ®opym mpasa. 2016. Nel. C.116. URL: http://nbuv.gov.ua/UIRN/
FP_index.htm_2016_1_21.
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the requirements of the current national legislation on the operation
(collection, fixation, analysis, storage, dissemination, etc.) of information that
is implemented in the framework of the performance of its functions by
authorized subjects and due to the functioning of automated systems and
aimed at ensuring the proper functioning of administrative courts for the
consideration and resolution of public-law disputes®. In our view, the term of
operating information is not traditional in the field of law and its use in this
area needs a deeper justification. Therefore, in our opinion, in the proposed by
V.B. Pchelin definition, the term “operation” is proposed to be replaced by the
term “circulation”. In the current legislation of Ukraine, the term
“circulation”, which can be applied to information, is defined in the Law of
Ukraine “On Electronic Document Circulation)). So in Article 9 of this law,
electronic document flow is defined as a set of processes for creating,
processing, sending, transmitting, receiving, storing, using, and destroying
electronic documents that are performed using integrity checking and, if
necessary, confirming the fact of receipt of such documents. Thus, in the
opinion of the legislator, the information circulation includes its processing.
At the same time, an electronic document, under Art. 5 of this law, is a
document, the information in which is recorded in the form of electronic data,
including the mandatory details of the document®. Although the concept of an
electronic document is somewhat narrower than the concept of information, in
general, we believe that the concept of electronic document circulation
characterizes the content of the concept of information circulation.

Information provision of administrative legal proceedings is carried out in
the course of activities of authorized entities, as well as through the operation
of the relevant automated systems.

V. B. Pchelin stresses that the judges as the main subjects of cognition in
the administrative process, the State Judicial Administration of Ukraine, and
the courts are the main subjects that carry out the information provision of
administrative legal proceedings®. At the same time, according to Art. 147
“System of Ensuring the Functioning of the Judiciary” of the Law of Ukraine
“On the Judiciary and Status of Judges” in Ukraine there is a unified system
of ensuring the functioning of the judiciary — courts, bodies of the judiciary,

2 [Tuenin B.B. CytHicTs inopMariifiHOro 3a6e3neden s aaMiHiCTPaTHBHOTO CY/IOYMHCTBA B
Vkpaini. HaykoBuil BicHMK Y Kropoichbkoro HarjioHambHoOro yHiBepcurery. Cepis “TIpaBo”.
2016. Ne 39. C. 22-25.

2 [Ipo eNeKTPOHHi TOKYMEHTH Ta ENEKTPOHHH JOKyMEHTOOGIr: 3akoH Ykpainm Bin
22 tpaBHs 2003 p. Ne 851-1V / BepxoBna Pana Ykpainn. Binomocti BepxosHoi Paxn Ykpainn.
2003. Ne 36. Cr. 275.

3 [Tuenin B.B. CytHicTs inpopMariiiHOro 3a6e3nedenHs aaMiHiCTPaTHBHOTO CY/IOYHHCTBA B
Vxpaini. HaykoBuii BicHMK Y>kropojacbkoro HauioHanpHoro yHiBepcurery. Cepis “TlpaBo”.
2016. Ne 39. C. 24.

134



other state bodies and institutions of the system of justice. This system
includes: the Supreme Council of Justice, the High Qualifications
Commission of Judges of Ukraine, the State Judicial Administration of
Ukraine, and the National School of Judges of Ukraine, other bodies of state
authority and local self-government bodies are involved in the organizational
support of the activities of courts in the cases and in accordance with the
procedure established by this and other laws?*. According to Articles 152 and
155 of the Law of Ukraine “On the Judiciary and Status of Judges”, the State
Judicial Administration of Ukraine and the court apparatus have the basic
authority regarding the information provision of administrative justice in the
system of bodies for ensuring the functioning of the judiciary.

Information support for administrative legal proceedings is provided
through the functioning of the relevant information systems. At present, such
systems are the Unified State Register of Court Decisions, the Register of
Electronic Addresses of State Authorities, their Officials and Officers, the
Automated System of Court Documents, the Single Judicial Information and
Telecommunication System®. According to Article 18 of the CALP, the
Single Judicial Information and Telecommunication System operates in
courts, which was created for the fulfilment of such tasks as: registration of
documents coming to court; determination of a judge for the consideration of
a case; exchange of documents electronically between courts, as well as
between the court and the participants in the trial; fixing the trial and
participation of participants in the trial in a court session in a video
conferencing mode. However, the adoption of the provision on this system
still requires time and certain measures. Thus, the State Judicial
Administration of Ukraine has elaborated a Plan of Measures for the
Implementation of the Law of Ukraine on 03.10.2017 N° 2147-VIII
“On Amendments to the Commercial Procedural Code of Ukraine, the Civil
Procedural Code of Ukraine, the Code of Administrative Legal Proceedings of
Ukraine, and other legislative acts”®. Consequently, as V.B. Pchelin
emphasizes, the corresponding automated information systems serve as

# TIpo cynoycrpiii Ta cTatyc cyauis: 3akon Ykpainu Bix 2 uepsrs 2016 p. Ne 1402-VIII /
BepxosHa Paga Ykpainn. Binomocti BepxosHoi Pagu Yipainn. 2016. Ne 31. C. 7. Cr. 545.

% IIlomo ITonoXKeHHs PO aBTOMATH30BAHY CHCTEMY JOKYMEHTOObiry cymy: Pimenns Pamu
cynniB Ykpainu Bix 26 nmucronaga 2010 p. Ne 30 / Papma cymniB Vkpainu. BicHuk BepxoBHoro
Cyny Vkpainu. 2010. Ne 51. C. 5.

. Tlpo 3atBepmkenns [Inany 3axomiB momo peamisauii JlepkaBHOIO CYIOBOIO aIMiHICTPALLEO
Vkpainn 3akony VYkpainm “IIpo BHeceHHs 3MiH 10 I'OCHOZapChKOTO MpOLECYaTbHOTO KOIEKCY
Vkpainy, L{pBiaeHOTO NMporecyanbHOro koaekcy Ykpainn, Konekcy aaMiHICTpaTHBHOTO CyJJOYMHCTBA
Vkpainu Ta iHIMX 3aKoHOMAaBYMX akTiB” Bim 3 skoBTHA 2017 p. Ne 2147-VIIL: Haka3 [lepsxaBHOT
cynoBoi ajgminicTpanii Ykpainu Big 22 rpymast 2017 p. Ne 1126 / JlepxaBHa cynoBa ajMiHicTpartis
Vkpainn.  URL:  https://dsa.court.gov.ua/userfiles/file/DSA/DSA_2017_all_docs/17ordersmarch/
N_1126.pdf.
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important constituent elements of the information provision of administrative
legal proceedings, because precisely due to their functioning: the subjective
factor is eliminated; tasks on information provision are carried out
continuously and promptly; everyone, except for cases provided by law, is
provided with the necessary information on administrative legal proceedings
and other related data in this area®’. It is through the information support for
administrative legal proceedings that the principles of its publicity, openness,
and transparency are implemented.

2. Legal fundamentals of information provision of administrative legal
proceedings in Ukraine and the stages of their formation

Under the legal principles of information provision of administrative legal
proceedings, V.B. Pchelin proposes to understand the totality of legal acts of
various legal force, which, taking into account their hierarchical links, carry
out statutory regulation of the activities of authorized entities and the
functioning of automated information systems with the operation of
information in order to ensure proper activities of administrative courts for the
consideration and resolution of public-law disputes.

The current state of legal regulation of information provision of
administrative legal proceedings preceded the long period of development of
domestic administrative-procedural and information legislation. The general
principles of information provision of administrative legal proceedings are
determined by the following laws of Ukraine: “On Personal Data Protection”
on June 1, 2010; “On Court Fees” on July 8, 2011; “On Appeal of Citizens”
on October 2, 1996;

“On State Secrets” on January 21, 1994; “On Electronic Documents and
Electronic Document Circulation” as of May 22, 2003; “On Electronic Digital
Signature” on May 22, 2003; “On Information “ dated October 2, 1992;
“On Access to Public Information” on January 13, 2011; “On Information
Protection in Information and Telecommunication Systems” dated July 5,
1994; etc. Special laws and regulations detail the order of information
provision of administrative legal proceedings.

The stages of formation of the legal regulation of information provision of
administrative legal proceedings, determined by us, are based on large-scale
structural changes that have led to global processes in the field of information
provision of administrative legal proceedings.

We associate the first stage of the formation of legislation regulating the
information provision of administrative legal proceedings with the adoption of

7 Tluyenin B.B. IpaBoBi 3acamu iH(opMamiiiHOro 3abe3NeyeHHs amMiHiCTpa- THBHOTO
cynounHcTBa Ykpainu. [linnpueMunnrso, rocrnoaapctso i mpaso. 2016. Ne 8. C. 121.
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the Code of Administrative Legal Proceedings of Ukraine (hereinafter referred
to as CALP) on July 6, 2005. Thus, the first edition of the CALP identified
such important components of the information provision of administrative
legal proceedings as the principles of transparency and openness of the
administrative process (Article 12), the principles of recording the court
session by technical means (Article 41), reproduction and printing of the
technical record of the court session (Article 44); types of procedural
information and its carriers.

The second stage of the formation of legal norms regulating information
provision of administrative legal proceedings is connected with the
introduction of an automated system of document circulation in administrative
courts. The Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine Regarding the Introduction of Automated System of Document
Circulation in Administrative Courts” on June 5, 2009, No. 1475-VI
supplemented the CALP by Art. 15-1 “Automated System of Court
Documents”. By the Order of the State Judicial Administration of Ukraine as
of 03.12.2009 N° 129, the provision “On Automated System of Document
Circulation in Administrative Courts”?® was approved, which expired pursuant
to the Decision of the Council of Judges of Ukraine as of 26.11.2010 No. 30,
which introduced the Regulation on the Automated System of Document
Circulation of the Court®.

The second stage in the formation of information provision of
administrative legal proceedings is also characterized by a fragmentary
development of certain rules regulating the information provision of certain
categories of administrative cases. One of such legal acts, which caused
changes in this area, is the Law of Ukraine “On Amendments to Certain
Legislative Acts of Ukraine on Elections of the President of Ukraine” as of
August 21, 2009, N° 1616-VI, which identified the features of the use of
procedural information under the proceedings in cases related to the election
of the President of Ukraine®®. The Law of Ukraine “On Alienation of Land
Plots and Other Immovable Property Located Thereon, Which are in Private
Property, for Public Needs or Social Necessity” on November 17, 2009,

% [Ipo aBTOMATH30BaHy CHCTeMy IOKYMEHTOOOIry B amMiHicTpaTBHMX cynax: Hakas
JlepxxaBHoi cynoBoi agminicTpauii Ykpainu Bixg 3 rpymgms 2009 p. Ne 129 / JlepxaBHa cynoBa
anaMinicTpanis Ykpainu. Odiniiinuii Bichuk Ykpaiau. 2010. Ne 101. C. 393. Ct. 3566.

% ozo IToN0KEHHS PO ABTOMATH30BAHY CHCTEMY JIOKYMeHT0OGiry cymy: Pimenus Pamu
cynniB Ykpainu Bix 26 sucronana 2010 p. Ne 30 / Papma cymniB Vkpainu. Bicauk BepxoBHoro
Cyny Ykpainu. 2010. Ne 51. C. 5.

ITpo BHECEHHS 3MiH JI0 JSIKHX 3aKOHONABYMX aKTiB YKpainu moxno Bubopis Ipesnnenra
Vkpaiau: 3akoH Ykpaiam Bix 21 cepmas 2009 p. Ne 1616-VI / BepxoBHa Pama VYkpainm.
Binomocti BepxoBhoi Pagu Ykpainu. 2009. Ne 50. C. 1816. Cr. 754.
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N 1559-VI, supplemented the CALP by Article 183-1 “Peculiarities of the
Proceedings in Administrative Cases Concerning the Compulsory Alienation
of a Land Plot, Other Objects”, this article defines a circle of procedural
information characteristic for this category®!. Also, at this stage, there was an
extension of the circle of legal norms regulating the information provision of
certain stages and types of proceedings in administrative legal proceedings
(Article 174, Article 183-2 of the CALP), the circle of information used in
administrative legal proceedings was expanded, etc.

At this stage, the formation of the legal regulation of the information
provision of administrative legal proceedings also introduces changes to
Art. 12 “Publicity and Openness of Administrative Process” regarding the
recording of the trial by technical means®.

The third stage of the formation of the legislation regulating information
provision of administrative legal proceedings began on November 22, 2017,
with the signing of the Law of Ukraine “On Amendments to the Commercial
Procedural Code of Ukraine, the Civil Procedural Code of Ukraine, the Code of
Administrative Legal Proceedings of Ukraine, and other legislative acts”. This
stage is characterized by the introduction of the electronic justice system at all
stages of the process and the transition to the Single Judicial Information and
Telecommunication System, the creation of the possibility of remote
participation in the trial, the presentation of various documents, familiarization
with the case. The specified system provides for the exchange of documents in
electronic form between courts, between the court and participants in the trial,
as well as recording the trial and participation of participants in the court
proceedings in a court session in a video conferencing mode.

In accordance with the said law, the system of organization of legal
proceedings in Ukraine undergoes certain changes, namely: obligatory
registration of procedural documents in the system on the day they are
received; committing any actions in electronic form using an electronic digital
signature; automatic determination by the system of a judge or panel of judges
for consideration of a particular case in accordance with the procedure
established by the Codes; storage of case materials in electronic form;
preservation of the right of the parties to the case to apply to the court in paper
form and receive the relevant documents after the introduction of the system;

® Ipo BimuyKeHHS 3eMENbHHX JUISHOK, iHITHX 06’€KTiB HEPYXOMOro MaiiHa, IO HA HHX
po3MileHi, ki mepeOyBalOTh y TpPUBATHIN BIACHOCTI, MU CYCHIIBHHX IOTPE0 UM 3 MOTHBIB
cycrinpHOi HeoOXimHocTi: 3akoH Ykpainu Bix 17 mmcromama 2009 p. Ne 1559-VI / BepxosHa
Pana Ykpainu. Binomocti BepxoBnoi Pagu Ykpainu. 2010. Ne 1. C. 3. Cr. 2.

* Pimenus Koucturyuiitnoro Cymy Yxpainn Bix 8 rpyaus 2011 p. Ne 16-pn/2011 (cripasa
1po (ikCyBaHHs CyJOBOTO Ipolecy TexHiunuMH 3acobamu) / Koncruryniiianii Cyn Ykpainmu.
Bicuuk Koucrurymiitnoro Cymy Ykpaiau. 2012. Ne 1. C. 31.
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obligation to broadcast a court session in a video conferencing mode via the
Internet; functioning of the Unified State Register of Executive Documents®,
The information provided indicates the phased development of the legal
norms that are in the CALP and regulate the information relations in the
administrative legal proceedings.

CONCLUSIONS

The conditional stages of the formation of the legal regulation of the
information provision of administrative legal proceedings determined by us
were based on events of key importance for the formation of the information
support system of administrative legal proceedings and were accompanied by
secondary fragmentary changes that concerned only information provision of
certain types of administrative cases.

When investigating the information support of administrative proceedings,
it is necessary to distinguish it from the information support of the
administrative court. In our view, the information support of the
administrative court is a part of the administrative activity for the analysis,
planning, and preparation of management decisions, which is an uninterrupted
process of processing and using information on the state of functioning of the
court apparatus and work of judges, which is carried out with the help of
information tools and methods, leads to the formation of information funds,
and is aimed at ensuring the proper functioning of the administrative court.
At the same time, as information provision of administrative legal proceedings
of Ukraine, this is, based on the requirements of the current national
legislation, a set of measures related to the circulation of procedural
information, which are implemented in the framework of their functions by
authorized agents and through the functioning of automated systems and
aimed at ensuring the proper functioning of administrative courts on
consideration and resolution of public-law disputes.

At the current stage of development of domestic legislation, the legal
regulation of information provision of administrative legal proceedings is
carried out in accordance with the following laws and regulations: Laws of
Ukraine “On the Judiciary and Status of Judges”, “On Amendments to Certain
Legislative Acts of Ukraine on the Introduction of Automated System of
Documentation in Administrative Courts”; “On Access to Court Decisions”,
“On Amendments to the Commercial Procedural Code of Ukraine, the Civil
Procedural Code of Ukraine, the Code of Administrative Justice of Ukraine,
and other legislative acts”, the Code of Administrative Legal Proceedings of

® Poik O.B. EnextponHe cymoumnctBo. Um Mmae Vkpaina mancn? URL: http://
yur-gazeta.com/dumka-eksperta/elektronne-sudochinstvo-chi-mae-ukrayina-shansi.html.
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Ukraine, as well as the Regulation “On Automated System of Documentation
of the Court”, the Procedure for the Management of the Single State Register
of Court Decisions, the Regulation on the Single Database of Electronic
Addresses, Fax Numbers (Telefaxes) of the Authorities. Some aspects of the
information provision of administrative legal proceedings of Ukraine are
regulated at the level of subordinate legislation adopted by the State Judicial
Administration of Ukraine, which approve the Typical Job Instructions for
Employees of the Administration of the Local General Court; Instruction on
the Procedure for Working with Technical Means of Recording Court
Proceedings (Court Sessions); Instruction on Case Management in
Administrative Courts, etc.

The nearest changes in the system of information provision of the
administrative process in accordance with the Action Plan on the
implementation of the Law of Ukraine as of 03.10.2017 N° 2147-VIII
“On Amendments to the Commercial Procedural Code of Ukraine, the Civil
Procedural Code of Ukraine, the Code of Administrative Legal Proceedings of
Ukraine, and other legislative acts” is the introduction of the Unified State
Register of Executive Documents and the Single Judicial Information and
Telecommunication System.

SUMMARY

The article is devoted to the analysis of scientific concepts and the legal
framework of the concept of information support for administrative legal
proceedings. Features and peculiarities of information provision for
administrative legal proceedings are studied; its differences from information
support for the administrative court are stressed. The author’s definitions of
the concept of information support for the administrative procedure and
information support for the administrative court are proposed. Three stages of
formation of national legislation regulating information provision of
administrative legal proceedings are singled out. The system of laws and
regulations, which provisions consolidate legal fundamentals of information
support for administrative legal proceedings, is clarified. Prospective
directions for the development of scientific inquiry in the field of information
support for administrative legal proceedings and its legal regulation are
revealed.

REFERENCES
1. BamaGanosa JI.B., AmaueBa T.M. HadopmanuoHHoe obecriedeHme
000CHOBaHMSI yMPaBICHUYECKUX PEIIEHUH B YCIOBHAX MAapKETHHTOBOM
opueHTanuu npeanpustus: moHorpadus. Jouenk: JoH[ YOT um. M. Tyran-
Bapanosckoro, 2003. 143 c.

140



2. Bapam €.10. Iudopmariiine 3ade3nedeHHs yrnpaBiiHHs Jep:KaBHOO
KpUMiHAJIBHOO-BUKOHABYOIO cnyx00r0. ®opym mpasa. 2011. Ne 3. C. 34-40.
URL: http://www.nbuv.gov.ua/e-journals/FP/2011-3/11beikvc.pdf.

3. bonmapenko €.JI. OcoOnmBocti iH(pOpMaliiiHOrO 3a0e3rnedeHHs
TOPTIBEJILHOTO MiJIPHEMCTBA. AKTyasbHI NMpoOJIeMH CydacHOI HayKH: I1’siTa
BCEYKpaiHChbKa  HAyKOBO-TIPAKTHYHA  IHTEPEHET-KOH(EpEeHLIis. URL:
http://intkonf.org/bondarenko-ed-osoblivosti-informatsionogo-
zabezpechennya-torgovelnogo-pidpriemstva.

4. bpunanes O.B. “Enmextponnmii cyn” B VYkpaimi. JocBig Ta
nepcriekTiBH: MoHOTpadis. X.: [Ipaso, 2016. 72 c.

5. EdexruBnicte pobotu cymiB 3a 2017 pik / [epxaBHa cymoBa
ammimictpamis  Ykpaimm. URL:  https://In.kr.court.gov.ua/dsa/pokazniki-
diyalnosti/efekt_ roboti_sudivl/efekt_2017.

6. €auna iHpopMaIifHO-TeJIeKOMYHiKalliiiHa cucreMa MOXKe
sanpamoBat B ciuni 2019 poky. URL: https://kievskiysud.od.ua/press-
department/all-news/6577-edina-informatsijno-telekomunikatsijna-sistema-
mozhe-zapratsyuvati-v-sichni-2019-roku.

7. WubopMalnMOHHbIC TEXHOJOTHUHM YIpaBICHUA: y4yeOd. mocobue s
By3oB / mon pen. I'.A. Tutopenko. 2-¢ wu3m., nom. M.:. JOHUTU-JIAHA,
2003. 439 c.

8. lepycammmor [.O. IlomsaTTs “‘3abe3medeHHs” y IOpUAWYHIN HAyIi.
HayxoBuit BicHHK KHWIBCBPKOTO HAaNiOHATBHOTO YHIBEPCUTETY BHYTPIMIHIX
copas. 2007. Ne 1. C. 11-17.

9. Kamoxuuit P.A., TaemoBcekmii B.B., T'ymamoxk M.A. Ta iH.
Indopmauiiinomy cycninbcTBy YKpainu iHpopMmaliliHe 3aKOHOJABCTBO (11010
nutaHb pedopmyBaHb y cdepi CycHiibHMX iHGOPMAIIMHUX BIJHOCHH).
[IpaBoBe, HOpMaTHBHE Ta METPOJIOTiYHE 3a0E3MEUeHHsT CHCTEMH 3aXHCTY
indopmanii B Ykpaini. 2001. Ne 2. C. 7-11.

10. Konekc anMiHICTpaTHBHOTO CyNOYMHCTBA YKpaiHu: 3akoH YKpaiHu
Bin 6 jumus 2005 p. Ne 2747-1V / Bepxoua Pama Ykpainu. Bimomocti
BepxorHoi Panu Ykpaian. 2005. Ne 35-37. Cr. 446.

11. Koncrutymiss Ykpainu: 3akoH VYkpainu Bim 28 uyepBHA 1996 p.
Ne 254x/96-BP / BepxoBHa Pama VYkpainm. Bimomocti Bepxosnoi Pamm
VYkpainu. 1996. Ne 30. Cr. 141.

12. Kopumncekuii O.1. [Hpopmauiiine 3a0e3mnedeHHs cy10BOI AisUIBHOCTI.
IT npaBo: mpobieMu i HmepcrneKTHBH PO3BHTKY B YKpaiHi: Matep. Apyroi
MmixkHap. mopiunoi kou¢. URL: http://aphd.ua/publication-257/.

13.Kocrenko O.B. Iudopmariiine 3a0e3redeHHs]  perioHaJbHUX
poKypatyp Ta iHdopmaris 3 ooMmexeHnM poctyrnoMm. @opym mpasa. 2016.
Ne 1. C. 116-123. URL: http://nbuv.gov.ua/UJRN/FP_index.htm_2016_1_21.

141



14 Jlymep B.B. Tlomsrta indopmamiiiHoro 3a0e3meueHHsT OpraHiB
npokypatypu Ykpainu. Popym mnpasa. 2014. Nel. C. 338-341. URL:
http://nbuv.gov.ua/UJRN/ FP_index.htm_2014 1 59.

15.Makymes II.B. TIlepconanbHi JaHi SK €JEMEHT CHCTEMH
iHpopMaIiiHOTO 3a0e3NeueHHsl Jep)KaBHOI BHUKOHABUOi CIyOu YKpaiHu.
®opym mpasa. 2013. Ne2. C. 333-339. URL: http://nbuv.gov.ua/UIRN/
FP_index.htm_2013 2 51.

16. Makymes I1.B. Cuctema indopmariiifHoro 3abe3rnedeHHs Aep:KaBHOL
BHKOHABUOI cIy)0On YKpaiHM Ta mepcoHaibHI AaHi AK ix ckiamosi. [IpaBo i
cycminberBo. 2013. Ne 4. C. 70-77.

17.Heuwnraitno O.M. AnMiHCYynHM Oprai3oBYIOTh pPOOOTY Tak, 100
CYCHIJICTBO MOIJIO NPUMYCHTH OpraHM JAEPXKaBHOI BIAagW Ta IIOCAIOBIIIB
moBaxkaTh mpaBa rpoMaasH. URL: http://www.vasu.gov.ua/archive/123741/.

18.HoBuii TinymMayHWii CIOBHHK YyKpaiHCbKOi MOBU: B 4 T. / YKIL:
B.B. fpemenko, O.M. Cninymko. K.: Akonit, 1999. 941 c.

19. OpunnnukoB €1, IlBenr M.A., Kmimamescbka HO.A. CucremHa
iHpopMaTH3allis KpuMiHaigpHOTO cymoumHetBa. URL: http://www.scourt.gov.ua/
clients/vs.nsf/0/0206ECB2F1B9A93988256 DA50066 A8E3?OpenDocument.

20. Omiituenko .M. Indopmaniiine 3abe3neueHHs yrpaBiIiHHSI 00JACHOIO
nepxaBHOIO aaMiHicTpariero. URL: http://www.dridu.dp.ua/zbirnik/2011-
01(5)/ 11oimoda.pdf.

21.Tletpeaxo C.M. [Iudopmamifine 3a0e3nedeHHs BHYTPIIIHBOTO
KOHTPOJIIO TOCHoapchkux cuctem: MoHorpadis. Jouenpk: JoHHYET, 2007.
290 c.

22.TlomoKeHHST PO aBTOMATHU30BaHY CHUCTEMY IOKYMEHTOOOIry Cyy:
Pimenns Panu cynnis Ykpainu Bix 26 mucromaga 2010 p. Ne 30 (y penakiii
pitrenns Panu cynniB Ykpaiau Big 2 6epesns 2018 p. Ne 17) / Paga cynmis
VYkpainu. URL: https://court.gov.ua/sudova-vlada/969076/polozhenniapasds/.

23.TlomoKeHHST PO aBTOMATHU30BaHY CHUCTEMY IOKYMEHTOOOIry Cyy:
Pimenns Paau cynniB Ykpaiuu Big 26 mucromnaga 2010 p. Ne 30 / Paga cynuis
VYkpainu. URL: https://court.gov.ua/sudova-vlada/969076/polozhenniapasds/.

24.TIpo aBTOMaTH30BaHy CHCTEMY JOKYMEHTOOOITY B aIMiHICTpaTHBHUX
cymax: Haxka3 [lepxkaBHOI cymoBoi ammiHicTpamii Ykpainu Big 3 rpynmHs
2009 p. Ne 129 / [epxkaBHa cynoBa aaMiHicTpauiss Ykpainu. OdiniiHuii
BicHUK Ykpainu. 2010. Ne 101. C. 393. Cr. 3566.

25.T1po Bimuy>KeHHS! 3€MENbHUX IUISHOK, IHIIUX 00’€KTiB HEPYXOMOTO
MaifHa, [0 Ha HUX PO3MIIleHi, sKi epeOyBaroTh y MPUBATHIN BIACHOCTI, IS
CYCIIUTBHUX TOTpeOd YM 3 MOTHBIB CYCHIJIBHOI HEOOXiTHOCTI: 3aKkoH YKpaiHu
Bix 17 sucronmama 2009 p. Ne 1559-VI / Bepxosua Paga Ykpainu. Bigomocti
Bepxosnoi Panu Yxpaiau. 2010. Ne 1. C. 3. Cr. 2.

142



26.TIpo BHECEHHS 3MiH 10 ACSKMX 3aKOHOAABYMX AKTIiB YKpaiHU 00
BubopiB Ilpesnnenta Ykpainu: 3akoH VYkpainu Bix 21 cepnus 2009 p.
Ne 1616-VI / BepxoBna Pana Ykpaiuu. Bizomocti BepxosHoi Pagn Ykpainu.
2009. Ne 50. C. 1816. Cr. 754.

27.11po BHeceHHs 3MIH J0 JESIKHX 3aKOHOAABYMX aKTIB YKpaiHH IIONO
3alpOBa/PKEHHS]  aBTOMAaTH30BaHOI  CHUCTEMH  JIOKYMEHTOOOIry B
anMiHICTpAaTUBHUX cyaax: 3akoH Ykpainu Bif 5 depsus 2009 p. Ne 1475-V1 /
BepxoBna Pama Ykpainu. Bizomocti BepxoBHoi Pamn Ykpainm. 2009. Ne 45.
Cr. 683.

28.TIpo mocTym o CyNOBUX pilleHb: 3akoH YKpainu Big 22 rpyxas 2005
p- Ne3262-1V / BepxoBna Pama VYkpainm. Bimomocti Bepxosnoi Pamm
VYxpaian. 2006. Ne 15. Cr. 128.

29.TIpo enexrpoHHMA nuppoBuil miamuc: 3akoH YKpaiHu Bix 22 TpaBHA
2003 p. Ne 852-1V / BepxoBHa Pana Ykpainu. Bimomocti BepxoBHoi Panu
VYkpainu. 2003. Ne 36. Cr. 276.

30.TIpo eneKTpOHHI JOKYMEHTH Ta €JICKTPOHHHNA TOKYMEHTOOOIr: 3aKoH
Vkpainu Bin 22 tpaBHs 2003 p. Ne851-1V / BepxoBna Pama VYkpainwm.
Binomocti BepxoBHoi Pagu Ykpainu. 2003. Ne 36. Ct. 275.

31.T1po 3atBepmxeHHs IHCTpykuii 3 AIIOBOACTBA B aJMiHICTPaTUBHUX
cymax Ykpainm: Haxka3 Jlep:kxaBHOi cynoBoi aaMiHicTpamii YkpaiHH Bix
17 rpymus 2013 p. Ne 174 / lep>xaBHa cyznoBa aamMiHicTparis Ykpainu. URL:
https://dsa.court.gov.ua/ userfiles/Nakaz%20174.pdf.

32.TIpo 3atBepmxeHHs [HCTpyKii Mpo MOPSIOK poOOTH 3 TEXHIYHUMH
3acobamu (ikcyBaHHS CYIOBOTO Tporecy (cymoBoro 3acimaHus): Haxa3
HepxaBHol cymoBoi aaminictpanii Ykpainu Bix 20 Bepecus 2012 p. Ne 108 /
JepxaBHa cymoBa anmiHicTpauis Ykpainu. OoiuiiiHuii BicHHK YKpaiHH.
2012. Ne 77. Cr. 296.

33.TIpo 3arBeppkennst Ilmany 3axomiB 1miomo peanmizaiti Jlep»aBHOO
Cy/I0BOIO ajMiHicTpamiero Ykpainu 3akony Ykpainu “Ilpo BHeceHHs 3MiH 110
T'ocroaapChKOro MporecyaabHOro Kojaekey Ykpainu, [[uBinsHOro mporecyas-
HOTO Koziekcy Ykpainu, Komekcy aiMiHICTpaTHBHOTO CyAOYHMHCTBA YKpaiHH Ta
IHIMX 3aKOHOMAaBYMX akTiB” Bim 3 skoBrHa 2017 p. Ne2147-VIII: Hakas
HepxaBHOi cymoBoi aaMinictpanii Ykpaiuu Big 22 rpymas 2017 p. Ne 1126/
HepxaBHa cynmoBa aaminicrpamis Ykpainn. URL:  https://dsa.court.gov.ua/
userfiles/file/DSA/DSA_2017_all_docs/17ordersmarch/N_1126.pdf.

34.Tlpo 3arBepmkenns [lonoxeHHs npo €anHy 6a3y JaHUX EIEKTPOHHHUX
azpec, HomepiB (akciB (tenedakciB) Cy0’e€KTiB BIAIHMX ITOBHOBAXKEHb:
IMocranosa Kab6inetry MinictpiB Ykpaiuu Big 5 ciunst 2011 p. Ne 5 / KaGiner
MinictpiB Ykpainu. Odiniiinuii Bichuk Ykpainu. 2011. Ne 2. Cr. 102.

35. I1po 3atBepmxenns [lopsaky BeneHHs €IUHOTO AEPIKABHOTO PEECTPY
cynoBux pimreHb: [locranoBa Kabinery MinictpiB Ykpaiuu Bix 25 TpaBHs

143



2006 p. Ne 740 / KaGiner MinictpiB Ykpainu. O¢iniiinuii BicHuk YKpainu.
2006. Ne 22. Cr. 1623.

36.Ilpo 3arBepmkeHHs THNOBMX IOCAZOBHX IHCTPYKLIN NpauiBHUKIB
amapaty MicueBoro 3araibHoro cyny: Hakas [lep:xaBHoi cynoBoi aaMiHicTpa-
wii Ykpainu Big 20 mumast 2005 p. Ne 86 / JlepxaBHa cyqoBa aaMiHiCTparis
Vkpainu. URL: http://zakon3.rada.gov.ua/rada/show/v0086750-05.

37.TIpo indopmariiro: 3akoH Ykpaiuu Bix 2 xoBTHs 1992 p. Ne 2657-X11 /
BepxoBna Pama Ykpainu. Binomocti BepxoBroi Pagn Ykpainm. 1992. Ne 48.
Cr. 650.

38.1Ipo Crpaterito pedopMyBaHHSI CyJOYCTPOIO, CYHOYHMHCTBA Ta
CYMDKHHX TpaBoBUX iHCTHTYTiB Ha 2015-2020 poxm: Yka3 Ilpesumenra
Vxkpaian Big 20 tpaBEs 2015 p. Ne276/2015 / IlpesumeHT VYKpaiHm.
Odiniitanit Bicauk [Ipesunenra Yipainu. 2015. Ne 13. Cr. 864.

39. IIpo cynoycrpild i cTaryc cyaniB: 3akon Ykpainu Bin 7 nunus 2010 p.
Ne 2453-V1 / BepxoBHa Pana Ykpaiuu. Bizomocti BepxosHoi Pagn Ykpaiunu.
2010. Ne 41-45. Cr. 529.

40.TIpo cynmoycrtpiii Ta crtatyc CyaniB: 3akoH YKpaiHM Bijg 2 4epBHS
2016 p. Ne 1402-VIII / BepxoBna Pana Ykpainu. Binomocti BepxoBnoi Panu
VYkpainu. 2016. Ne 31. C. 7. Ct. 545.

41.Tlwenin B.b. TIlpaBoBi 3acamm iHdopmarmiiiHoro 3abe3nedeHHST
aZMIHICTPAaTHBHOTO CyIOYMHCTBA YKpaiHu. [lianmpreMHUNITBO, TOCIIONAPCTBO
i mpaBo. 2016. Ne 8. C. 120-124.

42.TTuenin B.b. Tlepermsan aaMiHICTpaTUBHHUX aKTiB OpraHiB BHYTPIITHIX
cmpaB: IUC. ... KaHA. fopun. Hayk: 12.00.07 “AnmiHicTpatWBHE TpaBO i
nporiec; (iHaHCOBE MpaBo; iHpopmaiiiiHe mpao”. X., 2011. 190 c.

43.Tuenin B.b. CyrHicth iH(poOpMaliiiHOro 3abe3neueHHs aaMiHIicTpa-
TUBHOTO CYJOYMHCTBA B YKpaiHi. HaykoBuil BiCHHK Y>XrOpOICHKOTO
HarfioHansHOTrO yHiBepcuteTy. Cepist “TIpaBo”. 2016. Ne 39. C. 22-25.

44, Pimenns Koncruryuiiitnoro Cyny Ykpaiuu Big 8 rpyans 2011 p.
Ne 16-pmi/2011 (cmpaBa mpo (iKCyBaHHS CYAOBOIO MPOIECY TEXHIYHUMHU
3acobamm) / Korcturymiitauit Cyn Ykpaiau. Bicank Koncruryniinoro Cyny
Vkpainu. 2012. Ne 1. C. 31.

45.Poik O.B. EnexrponHe cymounHctBo. Un mMae Ykpaina mancu? URL:
http://yur-gazeta.com/dumka-eksperta/elektronne-sudochinstvo-chi-mae-
ukrayina-shansi.html.

46.CnoBHuk ykpaiHcbkoi moBu: B 11 T. / 3a pen. LK. binomima. K.:
HayxoBa nymka, 1972. T. 3. 630 c.; CnoBHHK ykpaiHChKoi MoBH: B 11 1./ 3a
pen. LK. binoxina. K.: HaykoBa mymka, 1977. T. 8. 927 c.

47.Typkina 1.€. Tmdopmaniiini TexHomyorii B cynosiif cmctemi. URL:
http://www.kbuapa.kharkov.ua/e-book/putp/2011-3/doc/4/05.pdf.

144



48.YepuoiBanenko A.B., Tamynpko B.B. Indopmarmiiine 3abe3nedeHHs
MATOTOBKY, MPUHHSATTS Ta peanizauil yrnpaBliHCHKUX PIilIeHb: TEOPETUUYHHN
miaxin mo BusHauenns momsatTs. URL:  http://www.kbuapa.kharkov.ua/e-
book/conf/2009-1/doc/35.pdf.

49.llono IlonokeHHs TPO aBTOMATH30BaHYy CHUCTEMY IOKYMEHTOOOIry
cyny: Pimenns Pagu cynniB Ykpainu Bin 26 nucromana 2010 p. Ne 30 / Pana
cyaniB Ykpainu. Bicuuk Bepxosaoro Cyny Ykpainu. 2010. Ne 51. C. 5.

50.¥0nin O.K., borym B.M. IndopmamiiiHa Oe3mexka aep:kaBh: HaBY.
mocioauk. X.: Koncym, 2005. 576 c.

Information about the author:

Shkuta O. O,,

Doctor of Juridical Sciences, Associate Professor,

Professor at the Department of Professional and Special Disciplines,
Kherson Faculty of Odessa State University of Internal Affairs

1, Fonvizina str., Kherson, Ukraine

145



DOI https://doi.org/10.36059/978-966-397-168-1/146-160

CIVILIZATIONAL CHOICE OF A STATE AND PROBLEMS
OF CONSTITUTIONAL REFORM IN UKRAINE

Tertyshnyk V. M., Yarmysh O. N.

INTRODUCTION

Statement of the problem. The idea of the distribution of power in the
legislative, Executive and judiciary, as one of the modern principles of the
legal State, together with the system of checks, balances and limits the
authority of the Hetman, to prevent corruption, were quite wisely
implemented yet in the Constitution of Pylyp Orlyk 1710 a year. But the
problem of harmonization and improvement of the constitutional bases of her
organization is not completed and the date.

The urgency of the problem is caused by new turns of the constitutional
reform, part of the conceptual provisions of which unveiled in the new bill for
amendments to the current Constitution.

Analysis of recent research and publications which discuss this problem
shows that the problem of formation and organization of the activities of the
legislature and harmonization of legislative process in the spotlight as
politicians and scientists'. But the existing publication does not exhaust the

! Tonoparuit C. Bepxosencmeo npaea. Y 3—x xuuzax. Knuea 2. Bepxosencmeo npasa: 6id
doxmpunu 0o npeyedenmy. KuiB: Bumasannrso “@enikc”, 2006. 1286 c. ; Kosamp A.A.
3abesneuenna npas nOOUHU NPU NPOBAONCEHHI HE2NACHUX CHIOYUX (PO3ULYKO8UX) Oitl :
monoepagia. Mukonais: Bug-so UHY im. Ierpa Mormiu, 2019. 264 c. ; Kosoopa M. Cyoosa
npagomeopuicmy: anomania yu imawenmua eracmusicmv npasocyoos. IlpaBo Ykpainm. 2016.
Ne 10. C. 38-48; Komoniit A. M., Omiitnux A. 0. Ilpasa, c60600u ma 0608’ s3Kku noounu i
epomaosinuna 6 Ykpaini: niopyu. Kuis: IlpaBoBa enmnictb, 2008. 350 c.; Konomoens T.O.,
KommaxoB B. K. Haykoso-npaxmuunuii xomenmap 3axony Yxpainu “Ilpo 3anobicanmns
xkopynyii”. Kui: BumaBamumii gim  “TenbBermka”. 2019. 588 c.; Kopuienko M.B.,
Teprumnuk B.M. Ilpunyunu npasa 6 poss’azanni wopuouyHux xoniziv. MbKHapOaAHUNA HAYKOBUI
xypHan “BepxoseHcTBo mpaBa”. 2017. Ne 2. C. 10-16; Kocrernko O.M. Konyenyis npas niooumu:
cyuachuti cman i nepcnexkmusu poseumky. bronerenr MinicteperBa toctuiii Ykpainum. 2011.
Ne 11 C.5-11; Muponenko I1.B. @opma npasninus: nonimuuni mpancgopmayii ma 310mi
cmonimy: monoepagis. K.: Axanemis, 2014. 220 c. ; Muxaitnenko B.B. Cniggionowenns 3acao
6epXo6eHcmea npasa I 3aKOHHOCMI Yy KpuMinanoHomy npoyecy Ykpainu. IlpukapnaTcbKuit
OpuanYHNi BicHUK. [Bano-®pankiBesk, 2017. Ne 6 (21). Tom 2. C. 158-163; Hanusaiiko JI.P.
3axucm npag i ¢60600 6 ceimi nonodceny Koncmumyyii' Yxpainu ma xonsenyii npo 3axucm npag
J00uHU I 0cHo8HuUX ¢80600. lepxasa i mpaBo. KOpumuani i monitidHi Hayku. 2003. CrienBuIryck.
C. 343-345; Omimenko H.M. [lpunyun eepxosencmea npaéa ma 6epxXo8eHCMEA 3AKOHY:
83a€MOBUKTIOYEHHS YU 3aemo3ymosnenicmb? TIpobnemu mpaBo3HaBCTBA Ta IPAaBOOXOPOHHOT
nmistteHOCTI. Ne 3. 2010. C. 3-7; Opnosceka H.A. Cnpasednusicmv i eepxosencmeo npasa:
AKMYANbHI NUMAHHA KPUMIHATIbHO-NPasosoi inmepnpemayii. HaykoBuii BiCHUK XepCOHCHKOTO
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whole complex problem, but rather to form a fundamental basis for
subsequent research.

The aim of this work is to identify ways of harmonizing power and the
constitutional process.

Our State has made a faithful civilizational choice and today is difficult,
but keeps the course on the implementation of the principle of the rule of law.
This complex and multi-faceted process must tap as a legal “person-the State
and the Organization of the authorities. Many problems of organization of
power Ukraine received in succession for another moment of receiving its
independence, but through a different. Reboot the individual institutions.

In the structure of the legislature, it is advisable to foresee two chambers:
the upper house — the Sejm, the lower House, is the “Vice” (people’s
Assembly). For constructive updates, the legislature should set the general
constitutional rule — a citizen can be a member of the Parliament of not more
than two consecutive terms. For selected has who submitted a declaration of
their profit and your wealth in General, and confirmed that most of his

nepxkaBHoro yHiBepcutery. Cep. : IOpuamuni nHayku. 2014. Bum. 6-1. T. 3. C.158-163;
Merpunmu O. Bepxosencmeéo npasa 6 cucmemi npasoéozo pezyno8ants CYCRilbHUX 8IOHOCUH.
IpaBo Vkpairu. 2010. Ne 3. C. 27-29; Ilomopoxua T. C. IlIlpasosuii nopsdok: meopemuro-
Memoon02iuni 3acadu KoHcmumyyionanizayii: monocpagis. Kuis: IOpinkom Iarep, 2016 536 c.;
Ipunyun eepxosencmea npasa: npobiemu meopii ma npakmuku: Monocpaghisn: YV 2-x kn. / 3a
3ar. pexa. 0.C. llemmyyenka. K.: FOpuanuna nymka, 2008. Ku.l. BepxoBeHcTBo mpaBa sk
TPUHIMI TPaBOBOi cucTeMu: mpobiemu Teopii. 344 c.; Cauxo O.B. Kouyenmyanvha mooens
JOpUOUYHO20 BUSHAYEHHS NPUHYUNY 6EPXOBEHCMEd npasd. AKTyanbHI MpoOneMu BITYM3HSHOT
topucnpyzentii. 2018. Ne 6. T. 1. C. 166-170; Crasuiituyk M. Oxpemi npobiemu Hogimnbo2o
Koncmumyyitino2o npoyecy y ceimui uchoskie €sponeticokoi komicii “3a demoxpamilo uepes
npago” (Beneyiancoka xomicis). TlpaBo Ykpaiuu. 2012. Ne 8. C. 146-153; Teprumauk B.M. Bio
momanimapHocmi 00 npasoénadosn. OOKMPUHANbHI acnekmu OepircasomeoperHs. IlpaBo.ua.
2017. Ne2. C.5-11; Teprummuk B.M. Ilpasuuua donomoeca ma 3axucm y KpuminaibHOMy
npoyeci: ITiopyunux | 3a 3ar. pen. a.10.H., akanemika HAH Ykpaiuu 0. C. lllemurydenko. Kuis:
Anepra, 2018. 480 c. ; Teprumnuuk B.M., Kopuieako M.B. White-Collar Crime ¢ “moonux
nioocaxax”. €Bpomnelicbki nepcnektuBu. 2018. Ne3. C.55-54; @ymeii T.I. 3acmocysanna
npakmuku €8poneiicbkoeo cydy 3 npas n0OuHU npu 30[CHeHHi npasocydosa: Haykoso-
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IMapnament. 1999. 544 c. ; LinOynsax-Kycresuua A.C. Cyuachi euxnuxu ma akmyanvhi npodiemu
cyodogoi pepopmu 6 Vrpaini. TlpaBo VYxpainm. 2018. Ne 11. C.214-230; Yenmos B.B.,
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2013. Ne 3-2. C. 97-100.
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property on the territory of Ukraine. Regulations of the legislature should be
simpler and allow promptly take crucial laws.
Explanation of the basic material of the study.

1. Institutional aspects of implementing the ideas of the legal state

Having inherited the legal system built up on the ideology of
totalitarianism, the people of Ukraine chose the main path of their
development, with the aim of building a democratic, social legal state and
consolidating these concepts in the main law of the state.

The fundamental principles of law that need more attention are the
principles of separation of powers, rule of law and the responsibility of the
state to the individual.

The executive branch of power in Ukraine was a “two-headed”, divided
into two parallel functioning and often duplicated one another system: the
President with the President’s Staff and the Prime Minister with the entire
apparatus of the Cabinet of Ministers and ministers. The Cabinet of Ministers
as a collective body has shown its ineffectiveness when it is necessary to
make decisions quickly and bear personal responsibility for them (curtains
that contain collective irresponsibility should be sent to the landfill of history).
If we turn our attention to the US Constitution, it’s easy to see another, simple
and effective system of organization of executive power, headed by, of
course, the President. It is considered appropriate in the process of
constitutional reform in Ukraine to radically simplify the organization of
executive power, through the subordination of all ministers directly to the
President (by canceling the post of Prime Minister), and the Cabinet of
Ministers to unite with the apparatus of the President, significantly reducing
the staff of officials.

An important problem of the present constitutional process is the
improvement of the activities of local self-government bodies. According to
the proposals on changes to the wording of Article 118 of the Constitution of
Ukraine, proposed by the draft law “On amendments to the Constitution of
Ukraine concerning the decentralization of power”, the executive power in the
districts and regions is exercised by the prefects appointed by the President of
Ukraine. Prefects should be replaced by heads of local state administrations,
including so-called governors. The Prefect becomes not so much a “governor”
as it will fulfill the functions of prosecutor supervision over observance of
laws by local authorities. But will the prefect always be able to achieve
legitimacy on the ground, and often to overcome the opposition of local
officials, being outside the law enforcement system? Under the requirements
of the law prefect can become a kind of “Don Quixote”. It will be difficult for
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him to put the system in executive power in place for such an “asymmetry” of
his competence. This is a problem of power imbalance.

Having inherited the legal system, based on the ideology of totalitarianism
and collateral methods of command-administrative jurisdiction, today it is
important to this organization, which would become a model of efficient
management. Need to solve the problem of the Division of power and
business, eliminate corruption schemes of privatization, stopping inflationary
processes.

The financial and banking crisis can be largely overcome, if most wealthy
people most of their foreign currency savings were placed in banks of
Ukraine, rather than export them in the offshore area. The necessary
guarantees of such deposits, the new guarantee of investment activity. It could
be at the legislative level to consolidate the rule of the inviolability of property
on deposits deposited at the National Bank of Ukraine, the prohibition of the
imposition on them of arrest and seizure, except charges in crimes against
humanity and the financing terrorism. However, should ban be appointed to
legislative bodies and bodies of local self-government, or hold positions in the
executive authorities individuals who most half his fortune stored in foreign
banks. The Executive must be formed not from politicians and leaders from
the business, and with professionals and people that meet the requirements of
integrity, the society presents to the judges. Business should be deprived of
the opportunity to use the power.

The legislative body of Ukraine is the Verkhovna Rada, which should
work more qualitatively and not create a situation of permanent reforms. The
name of our legislative body should not emphasize its “supremacy”, it would
be more appropriate for the Ukrainian parliament to name “Parliament”, in the
structure of which there are two chambers: the upper chamber — the “Sejm”,
and the lower chamber — “Veche” (people’s assemblies). A constructive
update of the legislature should establish a general constitutional rule: a
citizen may be a member of the parliament for no more than two consecutive
terms. Only those who filed a declaration of their profits and their wealth in
general should be allowed to be enlisted, and confirmed that most of his
property is in Ukraine, is invested in Ukraine.

Elections to parliament should take place in such a way that the
composition of the parliament does not change at once in full, and is renewed
every two years by one third (deterrence from radical changes and upheavals),
therefore, it is more appropriate to have a bicameral legislative body.

The judiciary should be as independent of the others. The current system of
appointment and dismissal of judges does not ensure such an approach. This
applies both to courts of general jurisdiction and the Constitutional Court of
Ukraine. It would be desirable to return to the election of judges by the people.
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The renaissance of the jury should take place in the light of its classical
model, which was chosen by England, the United States, Russia and other
countries, which showed their merits during the 1864 Statute of Criminal
Procedure. In a jury trial, the question of guilty (this issue is decided by the
jury in the verdict) should be separated from the issue of punishment (this
issue is decided by the judge in the sentence). This judicial power is divided
into two mutually controlling parts, which limits the possibilities of abuse,
corruption and pressure on the judiciary, strengthens the principle of
impartiality and independence of the court and reduces the risk of court errors.

At the same time, the work of peace judges should be restored. Peace
judges are a democratically elected judicial body, whose simplicity has
provided procedural economy, and its work should deepen the implementation
of the idea of humanism in the judiciary.

The state is responsible to the people for their activities, it is so defined in
Article 3 of the Constitution of Ukraine. An important form of the implementation
of this idea was the Law of Ukraine “On the Procedure for Compensation of
Damage Inflicted on the Citizen by Unlawful Acts of Inquiry, Pre-trial
Investigation, Prosecutor’s Office and Court”. Meanwhile, a separate settlement of
the procedure for compensation for damage caused to a citizen by unlawful
actions of officials of executive authorities and local self-government is needed.
Based on the above norms of the Constitution of Ukraine, it is necessary to
develop and adopt a systemic legislative act — the Code of Rehabilitation of
victims of illegal actions or inaction of the authorities.

At the same time, with the emergence of Ukraine as an independent state,
with an increasing separation from the totalitarian past, with the new winds of
revolution of dignity, we must take care of the dignity of several lost
generations of the past and of the prospect of future generations. Mykola
Berdyaev rightly wrote: “The state does not exist to transform the earthly life
into paradise, but to prevent it from becoming finally into hell”.

One of the important problems is to ensure the inevitability of the
responsibility of those who organized and carried out mass political
repressions and terror against the Ukrainian population. It would seem
appropriate to add section XX of the Criminal Code of Ukraine to article 448
“Political repressions and terror”.

To ensure the human rights, it is expedient to introduce in Ukraine a
separate National Human Rights Court, whose jurisdiction would include
consideration of actions of a person against the organs of state power of
Ukraine and their officials. In our opinion, the creation of such a judicial body
can improve the implementation of the institution of State responsibility to a
person, promote the strengthening of the rule of law in the activities of state
authorities.
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The National Human Rights Court should be set up in Ukraine based on
maximum independence of judges from the authorities. Consequently, the
appointment of judges to positions of any branch of government should not be
affected. Therefore, most likely, the election of judges will be justifiable by all
national elections.

Along with the introduction of amendments and additions to the
Constitution of Ukraine, a separate Law of Ukraine “On the National Court of
Human Rights” should be adopted. In our opinion, the creation of such a
judicial body can improve the implementation of the institution of State
responsibility to a person, promote the strengthening of the rule of law in the
activities of state authorities.

It is necessary to preserve and multiply the realization of the fundamental
principle of a state governed by the rule of law — when adopting new laws, it
is not allowed to narrow the existing human rights and freedoms as a
guarantee of non-return in a sad past.

The strategic goal of Ukraine is building a social legal State. If the goal is
to develop social legal State then the strategy must include the formation of
the principles of law, the creation of institutions of checks and balances
against the retreat from the goal.

In the current legislation do not quite successfully implemented the principle
of legal state-the principle of distribution of power into legislative, Executive and
judicial, in order to provide reliable mechanisms of checks and balances against
possible abuse, of stagnation, inconsistencies challenges of time.

To ensure human rights, it is advisable to establish in Ukraine, its single
National Court of human rights, whose jurisdiction included as time
consideration of actions of the person against the bodies of State power of
Ukraine and their officials.

To ensure the independence of the Attorney General it is advisable to set
the rule that appointment to the post will be appropriate to a constitutional
majority, and release only in the application of the Institute of impeachment.

In the legislation of clean power, it is advisable to fix the rule that a
government official, who filled out a declaration of their income and wealth
that did not match his wages and other legitimate profit, must be released
from any position of the ban to run in elective bodies.

Will and the land are the main components of the Ukrainian national idea,
integral principles of a legal State, the most fundamental principles of State-
building.

In doctrine will highlight the following its structural or purely industry
ideas-principles: the freedom to freely and with dignity to live and not be
enslaved; personal integrity; freedom to do whatever is not prohibited by law;
prohibition of coercion; privacy, right to free thinking; the right to the free
creative activity
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The land and the will of these people on the basis of natural law. The Earth
may not be the commodity because it is not created by the commodity
producer and may not have a cost. Its like the freedom you can not to lose or
sell. The Earth is a unique treasure of the whole society, which may not be the
only means of organization of the land, but also a certain guarantor of
sovereignty and the will of the people.

At this stage of nation-building it is advisable to develop a new version of
the Constitution of Ukraine, which more clearly realize the principle of a legal
State is the principle of the distribution of power, the more clearly legally
determine the functions of State bodies, to simplify the Organization of the
Executive branch. It is advisable to implement the idea of a bicameral
Parliament, Executive authority is fully uploaded to the competence of the
President of Ukraine, attach the prosecutors perform oversight functions
ensuring the rule of law in the country, to expand the jurisdiction of the
Commissioner of the Ukraine on human rights.

In the structure of the legislature, it is advisable to foresee two chambers:
the upper house — the Sejm, the lower House, is the “Vice” (people’s
Assembly). For constructive updates, the legislature should set the general
constitutional rule — a citizen can be a member of the Parliament of not more
than two consecutive terms. For selected has who submitted a declaration of
their profit and your wealth in General, and confirmed that most of his
property on the territory of Ukraine. Regulations of the legislature should be
simpler and allow promptly take crucial laws.

In the process of constitutional reform in Ukraine radically simplify the
Organization of the Executive Branch is to subordinate all Ministers directly
to the President (to fill the post of the Prime Minister) and the Cabinet of
Ministers, combined with the apparatus of the President, significantly
reducing State officials.

An important principle of the legal state is inadmissibility in the adoption
of new laws narrowing the existing human rights and freedoms (article 22 of
the Constitution of Ukraine). But the legislation does not provided reliable
mechanisms of checks and balances against violations of this principle. We
propose to establish criminal liability of legislative authorities for voting for
laws that narrow the existing rights and freedoms of the person. A similar
responsibility should also be established for executive officials and law
enforcement agencies for the adoption of regulatory acts and narrowing the
human rights and freedoms enshrined in the laws.

2. Doctrinal aspects of ensuring the rule of law in the sphere of justice

European standards of justice system generally accepted European
Community reforming definitions, principles, guidelines, instructions, general
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regulations, legal positions and precedents set forth in separate conventions,
resolutions, recommendations or other international legal acts, as well as in
legal positions and precedent the decisions of the European Court of human
rights, which are fixed standardized relationship between man and the State
and its institutions in the field of Justice.

In providing equitable justice a significant role have the following
fundamental principles of criminal proceedings as the rule of law and legal
certainty, and formed on this basis of procedural form of criminal proceedings.
Procedural form defines in detail the regulated law, mandatory, stable and
protected legal regime of the State of proceedings in criminal matters, which
aims to create a system of guarantees of truth, freedom and justice, to promote
realization of the ideas of legal State in the sphere of Justice.

Procedural form must meet the requirements: feasibility (to provide fast,
accurate and effective justice); simplicity (be free from unnecessary
bureaucratic formalities); reliability (ensure the achievement of truth and
justice); tolerance (to ensure respect for human rights and freedoms); capacity
for self-purification, fix committed abuses and errors, clarity, morality and
ethics. A simplified procedure of criminal justice, which achieved the
necessary savings, is allowed provided the guarantees ensuring the protection
of human rights and freedoms and fair justice.

According to paragraph 5 of article 364 of the Criminal Procedure Code of
Ukraine “in the court debate the parties of the proceedings can use only
evidence which was examined in court session”. According to the
requirements of part 4 of Art. 95 “the court can justify its findings only on the
evidence which were said during the hearing”. In part 3 art. 370 of the
Criminal Procedure Code of Ukraine it is defined that “the decision, which is
made by court on the basis of objectively clarified circumstances which are
confirmed by the investigated proofs during trial and estimated by court
according to article 94 of this Code. So, paragraph 2 of part 1 of article 468 of
the Criminal Procedure Code of Ukraine, article 472 of the Criminal
Procedure Code of Ukraine and part 2 of article 473 of the Criminal Procedure
Code of Ukraine (regarding the agreement between the prosecutor and the
suspect or accused on the recognition of culpability) must not apply and must
be canceled as norms which cancel existing substantive guarantee of finding
the objective truth and ensure the rights and freedoms of the individual, to
narrow existing rights and freedoms of a person and contradict the existing
Constitution of Ukraine, international legal acts and the principles and
individual provisions of the norms of the Criminal Procedure Code.

We take attention to an interesting decision of the European Court of
human rights (ECHR), in the case “Mirovni Institut v. Slovenia” from
13.03.2018, in which the ECHR established that the trial must guarantee the

153



right to a public hearing within the meaning of article 6, paragraph 1, of the
Convention, because such principle is a certain means of public control, one
of the ways of asserting confidence in the court. Thus, the consideration of
cases in simplified proceedings without calling the parties is contrary to the
practice of the ECHR. According to the sentences handed down without a
comprehensive examination of the evidence in court, it is possible, without a
guaranteed right of the defendant to ask questions to witnesses who testify
against him and without the participation of the defense in the study of other
evidence, to be considered illegal. We can say also that according to article 17
of the Criminal Procedure Code of Ukraine: “Nobody is obliged to prove his
innocence of committing a criminal offence and must be acquitted, if the
prosecution does not prove the guilt of the person beyond a reasonable doubt”.

There are certain objections to limiting the right to appeal a court verdict
in the case of a plea agreement. Article 14 of the International Covenant “On
civil and political rights” notes that “everyone, who is convicted of any crime
has the right to hear his conviction and verdict by a higher court in accordance
with the law”.

In the case “Rostovtsev against Ukraine” (verdict from 25.07.2017), the
court determines that “any restriction of the right of viewing contained in
national legislation has to pursue a legitimate aim and not to violate the
essence of this right by analogy with the right of access to court, which is
enshrined in article 6, paragraph 1 of the Convention”.

Wider implementation of the institutions of production on the basis of
agreements into the investigative and judicial practice needs strengthening of
safeguards to protect the rights and freedoms of the participants of the
process; development and implementation better procedure of investigation
and court consideration of the relevant cases taking into account the rule of
law. The Institute of “effective repentance” and procedural forms of
production on the basis of agreements need coordination. The plea agreement
cannot be applied in criminal proceedings of Ukraine because of its
contradiction to the norms of the Constitution of Ukraine. However, the
procedural form of application of the Institute of effective repentance should
be required. The agreement about the reconciliation of the suspect with the
victim should be more widely applied. Taking into account the formation of
the institution of criminal offenses, such agreements should become an
unguestionable basis for the closing of the proceedings by the bodies of
inquiry at the pre-trial stages of the process and by the court at any stage of
the trial. Prospects for further study of the problem mean the development of a
conceptual model of the Institute of active repentance and a separate Chapter
of the Criminal Procedure Code of Ukraine which will be devoted to special
forms of criminal proceedings.
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The norm “Exclusively a lawyer shall defend against criminal charges”
(article 131-2) is fixed in the Constitution of Ukraine by the newly elected
Parliament of Ukraine, under the slogans of abolishing the monopoly of
lawyers to perform the functions of protection and legal assistance in 2019.
On the one hand, the “advocate’s monopoly” in criminal proceedings leaves
unchanged and, on the other hand, the concept of “prosecution” in the law is
insufficiently legally certain, because in the pre-trial stages of criminal
proceedings against persons who are held to responsible, the act of
notification of suspicion is done. So the question about subjects of protection
from the ongoing public act of suspicious.

In the modern criminal process, a lawyer, as a representative of a human
rights institution, which should do the function of legal assistance, can take
part in criminal proceedings in three different statuses: 1) as a defender of a
suspect, accused, convicted, acquitted, a person of whom compulsory medical
or educational measures are envisaged and person who can be sent in
extradition to a foreign state (article 45 Code of the criminal procedure of
Ukraine), a person against whom the Institute of rehabilitation is applied in
criminal proceedings; 2) as a representative of the victim (article 58 of the
Code of criminal procedure of Ukraine) civil plaintiff, civil defendant; a third
party (article 63 of the Code of criminal procedure of Ukraine), and as a the
representation of persons, property of whom can be arrested (article 64-2 of
the Code of criminal procedure of Ukraine); 3) as a legal assistant (consultant)
of witness (article 66 of Code of criminal procedure of Ukraine) —legal
assistance or in other words legal legal counsel.

None of the outlined competencies in Criminal procedure law has received
a proper systemic legal definition yet. The law has not adequately regulated
both the legal aid function as a whole and the protection function, which
creates many problems in ensuring proper justice.

None of the outlined competencies in Criminal procedure law has received
a proper systemic legal definition yet. The law has not adequately regulated
both the legal aid function as a whole and the protection function, which
creates many problems in ensuring proper justice.

These provisions create a certain competition of legal norms of national
legislation and international legal acts, they are internally contradictory and
controversial. First, the requirement of Art. 131-2 of the Constitution of
Ukraine that “only a lawyer shall defend against criminal charges” does not
mean the establishment of a monopoly of lawyers to perform the function of
protection in criminal proceeding. So according to part 2 of article 42 of the
Code of criminal procedure of Ukraine the guilty person is a person, the
indictment about him is carried out to the court, according to the article 291 of
Code of criminal procedure of Ukraine. Under the current Code of criminal
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procedure of Ukraine, protection from the act of suspicion is carried out at the
pre-trial investigation, and protection from prosecution is possible only in the
judicial stage of the process. Consequently, the provisions of the
constitutional regulations that “exclusively a lawyer shall defend against
criminal charges” do not exclude the protection of a suspect (a person, who
has not accused yet) by another lawyer who is not an advocate. Secondly, this
novella does not meet the requirements of art. 22 of the Constitution of
Ukraine, concerning inadmissibility of restriction of the existing rights and
freedoms at adoption of new laws, and also it contradicts the decision of the
Constitutional Court of Ukraine, the basic international legal acts and case
practice of ECHR.

The Constitutional Court of Ukraine in its decision on the 30-th of September,
2009 in the case of the constitutional appeal of the citizen Golovan Igor
Vladimirovich concerning the official interpretation of the provisions of article 59
of the Constitution of Ukraine (the case of the right to legal aid), determined:
1. The provision of the first part of article 59 of the Constitution of Ukraine
“everyone has the right to legal assistance” should be understood as a state-
guaranteed opportunity for any person, regardless of the nature of his legal
relations with state bodies, local governments, associations of citizens, legal
entities and individuals to freely, without undue restrictions to receive assistance
on legal issues in the scope and forms as he requires; 2. Aperson during
interrogation as a witness in the bodies of inquiry, pre-trial investigation or giving
explanations in legal relations with these and other state bodies has the right to
legal (juridical) assistance from a person elected at his own request in the status of
an advocate, this situation does not exclude the possibility of obtaining such
assistance from another person, if the laws of Ukraine don’t have restrictions.

Legal attorney can act as a lawyer or his assistant and other specialist in
the field of law, in respect of which there are no statutory grounds for
withdrawal from participation in the case.

Legal attorney has the right to:

1) be notified about the procedural status of the person who needs a legal
assistance;

2) to get acquainted with the document about the call or other documents
about presence of the person in the law enforcement Agency;

3) to provide to the person6 to whom the legal aid is provided,
consultation on legal questions in enough volume and forms, including
confidentially within time, which does not infringe the rights of other persons;

4) to apply for a change in the procedural status of a person, if it does not
comply with the requirements of the law;

5) to declare, in the presence of the bases provided by the law, challenge to
the detective, the investigator, the prosecutor, the investigating judge, the judge;
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6) to apply for the application of security measures provided for by law to
the person to whom legal assistance is provided;

7) to be present at carrying out investigative and other procedural actions
which are carried out with participation of the person to whom the legal aid is
rendered;

8) to explain to the person who is provided with legal assistance the right
to refuse to testify and answer questions about himself, his family members
and close relatives;

9) during carrying out procedural actions to put questions, to submit the
remarks and objections concerning the order of carrying out actions which are
brought in the Protocol;

10)get acquainted with the protocols of investigative (search) and other
procedural actions performed with his participation and make written
comments, clarifications and additions;

11)to apply technical means for fixing of results of procedural actions in
which he is participant;

12)to submit evidence to the investigator, prosecutor, investigating judge,
court;

13)to object to illegal actions of the detective, the investigator, the
prosecutor, the investigating judge, the judge;

14)to provide legal assistance to a person in the preparation of written
applications, complaints, petitions or claims, or with the consent of such
person to make on her behalf written documents of a legal nature;

15)to file complaints against decisions, actions, inaction of the detective,
the investigator, the prosecutor concerning interests of the person to whom the
legal aid is rendered.

Legal attorney is obliged: to respect the rights and freedoms of human and
citizen; not to impede establishment of the truth; to observe the principle of
fair trial and under no circumstances to inform the court obviously incredible
or unreliable information; not to disclose without the permission of the
investigator, prosecutor, court, pre-trial investigation data and other
information which has become known to him in connection with participation
in criminal proceedings and which is the secrets protected by the law; to
prevent the disclosure in any way of confidential information which has been
entrusted to him or has become known in connection with the performance of
his duties; to avoid committing acts which would harm the interests of the
person assisted or the rights and freedoms of others.”

CONCLUSIONS

In the implementation of constitutional and legislative reform, it is
important to strictly adhere to the principles of the rule of law, legal certainty,
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and in the legal positions of the European Court of human rights, the principle
of proportionality. Requires the development of a conceptual model of the
new Constitution of Ukraine and the procedure for its adoption by popular
referendum. The implementation of this order the adoption of the Basic Law
of the State.

SUMMARY

The adoption of the Constitution of the State through the national
referendum is a legitimate and effective way to harmonize the legislative
power in General and in particular. While the Basic Law of the State, gets its
jurisdiction directly from the people and becomes a higher power, and the
authorities are no longer able to change it on your own. The authorities should
not be “Supreme”, and serve as the law and ensure the rule of law, the person
and the citizen.
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ADMINISTRATIVE LIABILITY FOR VIOLATION
OF LEGISLATION IN THE SPHERE
OF INTELLECTUAL PROPERTY

Todoshak O. V.

INTRODUCTION

The objective need to overcome infringements of intellectual property
rights is explained, first of all, by the need to ensure the legal rights and
interests of the subjects of these rights, as well as by creating conditions for
compliance with the law on fair competition in business activity and the
promotion of intellectual creative work. After all, in order for intellectual
property to really play a significant role in the life of society and to ensure its
development, a reliable system of its legal protection, including administrative
and legal ones, and effective protection are required. The problem of
administrative responsibility for infringement of intellectual property rights in
modern conditions requires a deeper, more comprehensive, comprehensive
analysis in order to identify its peculiarities. That is why there is an urgent
need to apply both legislative and enforcement measures to create a coherent
and effective system of protection and protection of intellectual property, an
important place for administrative coercion and one of its types —
administrative responsibility for infringement of intellectual property
legislation.

Administrative responsibility — is a complex and multifaceted
phenomenon that covers administrative and legal norms, administrative legal
relations, norms containing administrative sanctions, offenses with their
statistical elements (object, objective party, subject and subjective) party), the
activities of law enforcement agencies and their officials, etc.

The concept of “administrative responsibility” should integrate the
following elements: it is a type of public relations, a reaction to the offense,
and the application of appropriate sanctions, and an obligation to be
constrained by the application of sanctions, and to reveal a compulsory
method of government. In one definition, it is impossible to cover all the
elements and features that characterize administrative responsibility.

The concept of administrative responsibility should synthesize two main
definitions: the first characterizes administrative responsibility as an objective
category, which expresses the state’s response to an administrative offense,
and the second — as a subjective-personal category, which characterizes it as a
set of rights of the person being punished.
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Administrative responsibility should be understood to mean all measures
of administrative and legal influence applicable to a person who has
committed an administrative offense. These measures are implemented in
legal relations that arise and objectively exist from the moment of committing
an administrative offense — administrative-procedural law enforcement
relations, which last for a certain period of time and cover all the main stages
of proceedings in cases of administrative offenses, and their main subjects are
the competent authority, vested with the power of jurisdiction, and the
offender’.

1. General principles of administrative responsibility for infringement
of the legislation in the field of intellectual property

The successful solution of the problem of administrative and legal
protection of intellectual property rights depends on the preservation and
multiplication of the intellectual capital of the state, the growth of its
international authority, the degree of development of its civilization, and in
the end, the level of democracy of society. That is why the field of intellectual
property causes increased interest on the part of consumers of the results of
intellectual creative activity, entrepreneurs, businessmen, different levels of
executives, etc.

One of the types of legal responsibility is administrative liability, which is
why when disclosing the concept and nature of administrative responsibility,
it is necessary to take into account the general features and features of legal
liability. However, administrative responsibility as a species phenomenon is
inherent in certain features related to the basis of its occurrence, the nature of
the measures of its impact and the procedure for its application.
Administrative responsibility can be considered as the duty of the person who
has committed an offense, stipulated by the norm of administrative law, to
bear the burdensome consequences of personal, property and other nature?.

Thus, based on the general definition of legal responsibility, administrative
responsibility for infringement of intellectual property law, in general, is the
implementation of sanctions provided for by law for the administration of an
administrative offense in the field of intellectual property.

The main features of administrative responsibility are that it: is a means of
safeguarding the state order; normatively defined and consists in the
application (implementation) of sanctions of legal norms; is the result of a

! Muxonenxo O.L, Ctykanenko B.A., Ctykanenxo O.B. AjviHicTpaTiBHa BiImOBi natbHicTh
MOCaI0BUX 0Ci0 3a MOpyIIEHHS BUOOPUOro 3aKOHOAABCTBA : HaBy. noci0. Kiposorpax : [Tonimen-
Cepsic, 2014. 170 c.

2 Oniitemk B.I. AIMiHiCTpaTMBHA Bi/NOBINANBHICTS 33 TPABOMOPYNMIEHHS B Taly3i
pocnuHHOTO cBiTY YKpainu : MoHorpadis. Xapkis : HikaHosa, 2015. 221 c.
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guilty anti-social act; is accompanied by state and public condemnation of the
offender and his act; is connected with coercion, with negative consequences
for the offender (moral or material nature), which he must suffer, and is also
implemented in appropriate procedural forms.

Thus, administrative liability for infringement of intellectual property law
includes, on the one hand, all the essential features of legal liability, in
particular:

—it is a state-legal compulsion (compliance with the general rules of
imposition of administrative penalties for administrative offenses during their
application are manifested in the strict observance of the principles of the rule
of law, legality, individualization of responsibility, etc.);

—the administrative responsibility for violation of the legislation in the
field of intellectual property is normatively expressed and manifested in the
application and implementation of sanctions of legal norms (the measures of
administrative liability contain the final legal assessment of the offense
committed by the subject of the offense, which is specified in the decision of
the court in the application of the court ;

—this responsibility has a clear basis — an offense;

—it is imposed in a strictly established procedural order (in case of
violation of property and non-property rights of the subjects of intellectual
property rights to their respective objects of intellectual property, the court
applies legal rules that determine the scope, limits, grounds of administrative
responsibility, content and procedural forms of implementation of specific
administrative penalties);

—it involves the aggravating consequences of property, moral, personal
and other nature for the offender (administrative liability causes adverse
effects on the offenders of intellectual property rights by imposing a fine and
confiscation, deprivation or restriction of his rights).

The characteristic and specific features of administrative responsibility
include, first of all, the fact that its basis is a special type of offense — an
administrative offense. Administrative responsibility is expressed in the
application of certain types of administrative penalties, specific in content and
different from the measures of criminal punishment, disciplinary influence
and property liability®.

Administrative liability for infringement of intellectual property law is
characterized by a number of specific features (related to the basis of its
origin, the nature of its measures of action and the procedure of application),
which allow it to be separated from other types of liability. First of all, the

® Ocranenxo JI.O. AMiHICTPaTHBHA BiINOBIiNATBHICTh 3a NPABONOPYUIEHHS, BUMHEHI B
coepi oxopomu mpari : Mororpadis. JIeis : Pactp-7, 2016. 223 c.

163



most important feature of administrative responsibility is that in most cases it
is used in extrajudicial procedural forms.

Public administration is the responsibility of public authorities. Due to the
specificity of the intellectual property objects, the legislator has restricted the
range of persons authorized to hear such cases. Those charged with the misuse
of intellectual property objects are subject to the administrative penalties
provided for in Art. 24 Coupe.

The main source of norms that establish administrative liability for the
illegal use of intellectual property is the Code of Administrative Offenses
(CUAP), which lists administrative offenses, administrative penalties and
authorities that are authorized to apply them. The rules on administrative
liability for infringement of intellectual property rights are contained in
Chapters 6, 9, 12 of the Code of Administrative Offenses. Such administrative
offenses can be attributed to Art. 51-2 (Chapter 6) Art. 107-1 (Chapter 9) and
Art. Art. 156-3 (as regards intellectual property), 164-3, 164-6, 164-7, 164-9,
164-13 (Chapter 12). In parallel with the Administrative Code, the Customs
Code of Ukraine is in force, which contains rules that establish administrative
liability for violation of customs rules. Special legal legislation in the field of
intellectual property is also part of the legal acts containing administrative
liability issues, but the rules of this legislation do not impose administrative
sanctions for the illegal use of intellectual property objects.

Thus, administrative responsibility for infringement of intellectual
property law is the responsibility for a particular type of offense, and therefore
all the features and principles of a coherent institution of administrative
responsibility are inherent in it.

2. Administrative offense in the field of intellectual property
as a basis of administrative responsibility

The basis for the application of administrative responsibility for
infringement of intellectual property rights is a homogeneous group of
administrative offenses — administrative offenses in the field of intellectual
property. The quality of interpretation of the concept of an administrative
offense depends on the resolution of specific issues of administrative law,
such as grounds of administrative responsibility, determination of the range of
its subjects, qualification of administrative offenses and the application of
administrative penalties for their commission. Each administrative offense is
committed by a specific person or group of persons at a specific place and
time and is contrary to the applicable legal norm, characterized by clearly
defined features.

Article 9 of the Code of Administrative Offenses (CUAPA) defines an
administrative offense as unlawful, guilty (intentional or negligent) act or
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omission that encroaches on public order, property, rights and freedoms of
citizens, the established administrative procedure and for which the law
provides for administrative liability*. This article defines the general concept
of “administrative offense”, reveals its material content, legal nature and
social nature, analyzing which can formulate the main features of
administrative offense, in particular, and offenses in the field of intellectual
property. Objective signs of an administrative offense are its social harm,
wrongfulness and punishment, and subjective — guilt and subjectivity. Only in
the presence of all these signs can one speak of qualifying an individual’s act
as an administrative offense and resolving the issue of bringing him to
administrative responsibility.

The first sign of administrative offenses in the field of intellectual property
is their social harmfulness, which is the violation of intellectual property rights
and causing harm (material and intangible) or creating a threat to the subjects of
those social relations that have arisen from the use of the results of intellectual
activity are protected by administrative liability law. Public harmfulness of an
administrative offense means that it causes harm to certain social relations,
which are protected by legal norms: state and public order, property, rights and
freedoms of citizens, established management order®. This damage can be both
material and other (moral, organizational, etc.). The act or omission of the entity
causes or threatens to cause harm (material, moral, organizational or other) to
the objects of administrative and legal protection, in this case an encroachment
on intellectual property rights, such as copyright or trademark rights. Public
harmfulness in these cases is an objective property of such offenses and a real
violation of the intellectual property rights relationship, constituting “the
destruction of the social wrongdoing in the object — relations of the right to
intellectual property objects”®.

An administrative offense should be considered a socially harmful act with
a degree of danger less than that found in the criminal offense. As for the
assessment of the public harmfulness of administrative violations of
intellectual property rights, it occurs at two levels: legislative (to date, the
legislator has already placed most of the composition of these offenses in the
Code of Administrative Offenses (Art. 51-2, 107-1, 156-3 (in relation to
intellectual property objects), 164-3, 164-6, 164-7, 164-8, 164-9, 164-13) and

4 Kogekc YkpaiHu mpo amgMiHICTpaTHBHI IpaBOIOpyIIeHHs : 3aKoH YKpaiuu Bix 7 CpymHs
1984 p. Ne 8073-X. URL.: http://www.zakon.rada.gov.ua/go/80731-10.
® Onimescpkuii O.B. CoLiambHO MIKITHBI HACTIIKM CIPHAHATTS iHbOpMaIii, 0 MicTHTB
MpoIaralay KyJabTy HACHIBCTBA 1 )KOPCTOKOCTI. Popym npasa. 2016. Ne 2. C. 135-139.
Cenianenko B.B. ®opmu mopymieHHs Ta 3aXHCT IpaB CYCIUJIbCTBA Ha 00’ €KTH
IHTeNneKTya bHOI BiacHocTI y cdepi oxopoHH 310poB’s. Yaconuc Kuiscvkoeo ymisepcumenty
npasa. 2013. Ne 3. C. 223-228.
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law enforcement (when the authorities assess its degree in a particular in case
of infringement of intellectual property rights).

Social harmfulness belongs to evaluation concepts, and the criterion of its
degree is the objective and subjective features of the composition of the
administrative offense in the field of intellectual property: a specific object of
intellectual property (the result of a person’s literary and artistic activity, the
result of his scientific and technical activity or the result individualization of
goods (services) and their manufacturers), consequences, method of
committing an administrative offense, guilt, motive and purpose. The damage
caused by the infringement in the field of intellectual property finds its
assessment in the sanction of the legal norm.

Administrative offenses in the field of intellectual property that directly
cause damage are manifested in the real, material result (they are called
offenses with material composition). These include, in particular, the display
and distribution of films without a state certificate for the right to distribute
and display films (Art. 164-4 of the Code of Administrative Offenses), the
illicit distribution of copies of audiovisual works, phonograms, videograms,
computer programs and databases (Art. 164-9 KUPAP).

Administrative offenses, which involve only danger or the possibility of
causing harm and encroach on the legal form, are formal. Such are, for
example, infringement of intellectual property rights (Art. 51-2 of the Code of
Administrative Offenses), violation of the legislation governing the
production, export, import of wild game for laser reading systems, export,
import of equipment or raw materials for their production (Art. 164 -13 CUP).

The nature of the act (repetition or gross misconduct) is also affected by
the extent of the public nuisance of the offense, which accordingly leads to
increased administrative responsibility. Therefore, the importance of social
harmfulness as a material feature of an administrative offense in the field of
intellectual property is that it is the main objective criterion for recognition of
an act as administratively illegal, allows to classify a specific administrative
offense, defines the boundary between it and other offenses (in particular, a
crime). one of the general principles of individualization of administrative
responsibility and punishment, and also determines the existence of grounds
for exemption from administrative responsibility. awareness.

The legal form of expression of social harmfulness of an administrative
offense in the field of intellectual property is its illegality, which indicates the
illegality of such acts and their prohibition in the legislation on administrative
responsibility. Unlawfulness is an intrinsic property of any administrative
misconduct, which consolidates both the negative assessment of a certain act by
the legislator, as a representative of the state, and the actual fact of leveling the
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legal order that determines the relevant attitude to the person-delinquent’. The
sign of the unlawfulness of an administrative offense stems from the fact that it
is prohibited by law as causing damage or threatening to cause such harm.

Unlawfulness, as a sign of an administrative offense in the field of
intellectual property, provides for a direct indication of this in the law, that is,
it excludes the possibility of administrative liability for actions not provided
for by the legislation on administrative offenses. An administrative offense
recognizes only such unlawful act for which the law provides for a special
type of state coercion — administrative responsibility. Unlawfulness of an
administrative offense is a violation of mandatory rules established by the
state. An administrative offense can be manifested in both unlawful action and
unlawful inaction.

Administrative unlawfulness is closely linked to public harm and is an
objective manifestation of the real harmfulness of actions for public relations
in the field of intellectual property and its legislative evaluation. In addition,
administrative unlawfulness is a legal feature of public harm, and its degree
determines the objective limits of unlawfulness, beyond which the question of
criminalization of this act already arises®. Allocation of administrative
unlawfulness as a mandatory sign of an administrative offense is a concrete
expression of the principle of legality in administrative law, since
administrative liability is subject only to the person who committed a socially
harmful act (the subject of misconduct), ie an act of specific, conscious and
volitional behavior in the form of inaction, which is contrary to administrative
law. Due to the presence of such a feature of administrative offenses in the
field of intellectual property as unlawfulness, among all possible human acts
in the specified area, those offenses which are recognized administratively
punished and which are the subject of legal regulation of administrative law
are distinguished. In addition, the function of administrative wrongdoing lies
in its importance for distinguishing administrative offenses in the field of
intellectual property from related administrative offenses.

Another obligatory feature of administrative offenses in the field of intellectual
property, which is detected at the time of the offense and reflects its internal
psychological content, is the presence of guilt. Thus, an administrative offense is
not only a socially harmful, unlawful, but also a guilty act, that is, a result of the
offender’s will and mind. Guilt implies the presence of a person’s own mental

" Kaneniuenxo JI.I O6’€KTHBHO TpOTHTIpaBHE TiAHHS AK (DAKTHYHA IMiACTABA IOPHIMIHON
BIZIMOBIATIBHOCT] (@HANI3 Tay3eBOr0 3aKOHOIABCTBA). Bicnuk Xapkiecbkoeco HayioHanbHo2o
ynieepcumemy enympiwnix cnpas. 2016. Bun. 4. C. 19-28.

® IMucsmencrkuii €.0. Pearizalis KpUMiHATBHO-TIPABOBOT TIONITHKH NMUIIXOM KpUMiHai3arii
Ta JIeKpUMiHami3alii: aHami3 MOTOYHMX 3aKOHOJABUMX iHimiathB. Yaconuc Kuiscvkozo
ynisepcumemy npaga. 2015. Ne 1. C. 230-234.

167



attitude to the relevant act and its consequences’. Guilt forms are of great legal
importance. Acting deliberately, the offender is aware of the unlawful nature of
his act, anticipates and desires (direct intent) or knowingly permits (indirect intent)
the occurrence of harmful consequences. An administrative offense may also be
committed by negligence. Negligence is manifested in the form of overconfidence
or negligence.

Administrative offense in the field of intellectual property is the unity of
objective and subjective: act and mental (conscious and volitional) attitude to it.
As an act cannot be disclosed out of touch with a person’s mental attitude to it, so
does the meaning of a mental attitude not be determined out of touch with the
nature of the act: the result of the intellectual creative activity that the person is
afflicting, the way of the assault, the consequences, and others. its objective
features. Wine largely determines the nature of the act and the degree of its
severity and is an important criterion for recognizing it as an administrative
offense. Without fault, there is no wrongdoing, and therefore there can be no
administrative influence for one or another act against intellectual property. Thus,
the presence of the offender’s guilt in one form or another is an important and
necessary sign of an administrative offense, which facilitates the qualification and
clarification of qualifications, determines the objectivity of the approach in
determining the degree and type of aggravation charged to the perpetrator.

An important feature of an administrative offense in the field of
intellectual property is its administrative punishment, which is understood to
mean the threat of punishment for a given offense contained in administrative
sanctions in due cases. A specific act (act or omission) can be recognized as
an administrative offense only if its law provides for administrative liability™.

It is an outward sign of misconduct — punishment. Punishment, by its very
nature, stems from public harm and administrative wrongdoing: it therefore
becomes administratively punishable, since it is socially harmful and
envisaged by administrative law as an offense. This feature allows to
distinguish the offense from other unlawful acts, the implementation of which
does not entail the use of administrative penalties.

In addition, it should be noted that the character of administrative
punishment is closely related to the legal consequences of applying
administrative liability measures.

o Benrep 1O.B. Buna sk cy0’ekTHBHa mijcTaBa aJMiHICTPATMBHOI BiIIOBIAIBHOCTI
IOpUIMYHOI OCOOM 3a BUMHEHE NPaBOIOpPYIICHHS y cdepi crammaprusauii. Haykosuil eicHux
Misxcnapoonozo 2ymanimapnozo ymisepcumemy. Cepis : FOpucnpyoenyis. 2015. Bum. 13 (1).
C. 85-87.

0 Yymiko K.O. AnminicTpaTiBHO-TIpaBoBa KBaNihikalis Ta KBamidiKaris amMiHicTpaTHBHOTO
NPaBONOpPYIICHHS  (NMPOCTYIKY): MOHATTSA, O3HAKHM, HEPeIyMOBH. Bicnux Xapxiscbkozo
HayionanbHo2o yrieepcumemy enympiwnix cnpas. 2015. Bum. 3. C. 150-158.
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Without any administrative sanction, it is impossible to combat any
offense™. However, this does not mean that the penalty provided for in the
sanction must necessarily be applied to the person who committed the act
formulated in the disposition of a particular article. A person recognized as an
offender may be released from administrative liability. In some cases, the
presence of all signs of an administrative offense in a person’s act does not
mean that the act automatically entails the administrative liability provided for
by the Code of Administrative Offenses. For example, according to Art. 18 of
the Code of Administrative Offenses, an act that contains all the features of an
administrative offense is not such if it was committed in an emergency. With
regard to intellectual property, an urgent need may arise in the following
cases: in the case of using the patented claims without the consent of the
patentee to create a medicinal product necessary for the preservation of human
life and health'. However, the urgency does not allow for the use of
procedures for obtaining a patent owner’s license or a compulsory license.

And the last sign of this type of administrative offense is their subjectivity.
Administrative offenses in the field of intellectual property are acts committed
by the subject of the offense, since not every person who commits a publicly
harmful  administrative-unlawful act is subject to administrative
responsibility*®. She should be aware of and manage her own actions, reach a
certain age, and so on. The notion of subjectiveness of administrative offenses
in the field of intellectual property is important in the context of the
development of the theory of administrative misconduct, the improvement of
administrative and jurisdictional activities for their prevention, as well as
ensuring the coherence of administrative enforcement measures with the
nature of the respective offenses.

The peculiarity of the administrative legislation on intellectual property
lies in the fact that its rules provide for both administrative responsibility for
committing illegal actions on the objects of intellectual property and
protection of the property interests of the subjects of intellectual property
rights whose rights are violated by such actions. Due to the fact that the legal
relations with respect to certain intellectual property objects are regulated by

" Konmakos B.K. MakTiuHi 03HaKH Ta IOPUIMYHUN CKJIaJ aMIiHICTPATHBHOIO HMPOCTYIKY:
MOHATTA Ta PO3MEXYBaHHs. Bicnuk 3anopizekoeo nayionanvrozo yHisepcumemy. FOpuouuni
nayxku. 2016. Ne 3. C. 160-170.

2 Muxurim B.I. OkpeMi acTieKTH HACTiKiB TIOPYIIEHHS TPaB iHTEEKTYaNbHOI BIACHOCTI.
Hayrosuui sicnux Xepconcvkoeo depacasnozo ynigepcumemy. Cepia : Opuouuni nayku. 2016.
Bum. 2(1). C. 79-83.
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special laws, the administrative law should be guided by the provisions of that
special law, which provides for the protection of the personal non-property
and property rights of authors and their successors (rights related the creation
and use of works of science, literature or art), as well as the rights of
performers, producers of phonograms and videograms, and of broadcasting
organizations and inventors’ rights. Thus, for the qualification of an
administrative offense in the field of intellectual property, it is necessary to
have clearly expressed its features.

Thus, an administrative offense in the field of intellectual property can be
defined as envisaged by the legislation on administrative responsibility
socially harmful, unlawful, guilty act (act or omission) committed by the
subject of such unlawful acts that encroach on the set of property and personal
non-property rights to intellectual property results. creative activity of a
person (results of literary and artistic activity (objects of copyright (literary
and artistic works, computer programs, databases x) and related rights
(performance, phonograms, videograms and programs (broadcast))), scientific
and technical creativity (invention, utility model, industrial design, scientific
discovery, layout of integrated circuits, innovative offer, plant variety, animal
breed and commercial secrecy) and the individualisation of goods (services)
and their manufacturers (trade name, trademark and geographical indication).
Committing a person of an administrative violation in the field of intellectual
property containing the composition of an administrative violation is a ground
for bringing him to administrative responsibility and applying to it appropriate
administrative penalties, depending on the type of offense in relation to
specific intellectual property objects, responsibility for violation of rights for
which are established by law.

3. Legal structure of administrative offenses
in the field of intellectual property

For the proper qualification of administrative offenses in the field of
intellectual property, it is essential to characterize the characteristics of their
composition. Thus, the composition of an administrative offense is the set of
objective and subjective features established by the legislation on
administrative liability that determine a specific socially harmful act by an
administrative offense.

To all structures of administrative offenses in the field of intellectual
property (Art. 51-2, 107-1, 156-3 (as regards the objects of intellectual
property), 164-3, 164-6, 164-7, 164-8, 164-9, 164-13), as well as other
administrative offenses, there are such elements as objective signs (they are
the totality of the generic object and the objective side of the compositions of
these administrative offenses) and subjective signs (a set of relevant entities
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and a subjective side), which in their unity form the administrative offenses of
tollgates group.

It is advisable to begin characterizing the objective features of the
composition of administrative offenses in the field of intellectual property
with the disclosure of their ancestral object — what the offender is afflicted
with and why it causes or may cause harm. It is the object that allows to
determine the social essence of an administrative offense, to find out its
socially harmful consequences and the mechanism of causing harm, promotes
the correct qualification of the act, as well as to differentiate it from related
socially harmful acts. In our view, warehouses of administrative offenses have
their own single generic object — public relations of intellectual property,
which are protected by the law on administrative responsibility.

Thus, in our opinion, there are sufficient legal grounds to separate
intellectual property relations into a separate independent group of public
relations. But the generic object of administrative offenses in the field of
intellectual property is not only their entirety, but only part of it, which is
protected by the Code of Administrative Offenses, while acquiring the status
of intellectual property law enforcement relations.

Thus, the generic object of the group of administrative offenses under
investigation is the law enforcement relations of intellectual property, which
feature a number of characteristic features. First, they are the subject of
intellectual property — the results of intellectual creative activity. Secondly,
they are a continuation of the intellectual property regulatory legal
relationship and arise as a result of administrative offenses of the relevant
Special Part of the Code of Administrative Offenses, exercising the right of an
intellectual property subject to an administrative offense, to be compulsorily
and indirectly protected. Thirdly, they are aimed at bringing the offender to
administrative responsibility for the committed. Thus, the generic object of
the composition of administrative offenses defined in the above articles is the
public relations of intellectual property, which are protected by the law on
administrative responsibility.

The objective side of administrative offenses under Art. Art. 51-2, 107-1,
156-3 (in the part concerning intellectual property), 164-3, 164-6, 164-7,
164-8, 164-9 and 164-13 of the Administrative Code, represents a set of features
that characterize IPR infringement as outward conduct. The objective side is
understood by scholars as a system of features prescribed by the rule of law,
which characterize the outside of an administrative offense. The attributes of its
objective side include acts in the form of actions or omissions, its socially harmful
effects and the causal link between the act and its consequences.

In the Code of Administrative Offenses unlawful acts in the field of
intellectual property are defined as “infringement of rights” (art. 51-2), “violation
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of statutory requirements” (art. 156-3), “unfair competition” (art. 164-3),
“infringement conditions “(vv. 164-7), illegal distribution ”(vv. 164-9)
violation of the law ”(vv. 164-13). An analysis of the dispositions of these articles
convinces that administrative offenses can be committed through action, but since
the wording “other deliberate violation” (v. 51-2) contains an inexhaustible list of
actions, the question arises as to the possibility of committing these offenses by
inaction*. In the dispositions of the articles under study, the domestic legislator,
using the notion of “illegal use” as well as illegal “demonstration”,
“dissemination”, etc., reveals their content without giving a complete or even
partial list of illegal acts that should be considered unlawful.

It should also be borne in mind that each type of intellectual property is
subject to the law by the legislator. Typical infringements of copyright and
related rights are: the commission by any person of actions that violate the
personal non-proprietary rights of copyright subjects and (or) related rights;
piracy in the field of copyright and (or) related rights; plagiarism; importation
into the customs territory of Ukraine without the permission of copyright
holders and (or) related rights, copies of works (including computer programs
and databases), phonograms, videograms, broadcast programs; committing acts
that threaten copyright and / or related rights; any actions deliberately aimed at
circumventing the technical means of copyright protection and (or) related
rights, including the manufacture, distribution, importation for the purpose of
distribution and use of the means for such circumvention; falsifying, altering or
deleting information, including in electronic form, about rights management
without the permission of the copyright entities and / or related rights or the
person exercising such management; distribution, importation into the customs
territory of Ukraine for the purpose of distribution, public notification of
copyright and (or) related rights, from which, without permission of copyright
and (or) related rights, information on management of rights has been removed
or altered, in particular in in electronic form™.

Infringement of intellectual property rights on the results of scientific and
technical creativity is considered, for example, disclosure without the consent
of the author or the applicant of the essence of the invention, utility model or
industrial design before the official publication of information about them®®.
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The unauthorized use of a trade mark is recognized as the unauthorized
manufacture, use, importation, offering for sale, sale, other introduction into
civil circulation or storage for the purpose of the trade mark, or the
determination of similar things up to the mixing of homogeneous goods. It
shall be considered an offense to use, without the consent of the owner, both
the said images themselves and similar images if the latter are used for goods
which are homogeneous with those for which the image is intended®’.
According to the construction of the objective side of intellectual property
offenses, administrative responsibility for these offenses also arises in the case
of any other intentional infringements of intellectual property rights*®.

Subjective features of administrative offenses in the field of intellectual
property are the unity of the subject and the subjective side, and their
specificity is determined by the peculiarities of the subject of these offenses,
elements of which are various objects of intellectual property that are actively
used in business activities of enterprises and organizations.

Another subjective feature of the composition of administrative offenses in
the field of intellectual property is their subjective side, which is defined as
the internal side of administrative offenses, which covers the mental attitude
of a person to a socially harmful act, and its consequences®. The subjective
party, in turn, has mandatory and optional features. A mandatory feature of
the subjective side of administrative offenses is wine. Consequently, the
perpetrator of the infringement of intellectual property rights was aware that
he was illegally using the objects of intellectual property rights, attributing
authorship to them or otherwise violating the intellectual property rights,
foreseeing the possibility of causing material damage, and wished or tolerated
such consequences®.

Optional features of the subjective side of administrative offenses in the
field of intellectual property are the motive and purpose of the perpetrator.
That is, the perpetrator, in violation of intellectual property rights, was aware
that he was illegally using the objects of intellectual property rights, assigning
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Yorczopoocwvroeo nayionanvnoeo ynieepcumemy. Cepis : Ilpaso. 2016. Bum. 36. C. 11-15.

¥ Mensmmuyk H.FO., Croma M. EBomoriist kaTeropiit mpaBonopyIeH s Ta aAMiHiCTpaTHBHA
BiImoBinanbHicTh. Haykosi 3anucku Jlvsiecvkoeo ynisepcumeny 6iznecy ma npaga. 2014. Ne 12.
C. 60-64.

2 Cpirmmumnit O.JI. J[0 TNMTAHHS BCTAHOBNGHHS aIMIHICTPATHBHOI Ta KPUMiHANBHOL
BIZIMOBIATTEHOCTI FOPHANYHKUX OCi0 3a MOpPYIIEHHS NpaB iHTENEKTyallbHOI BiacHOCTI. Haykoeuil
sicnux Hayionanvhoeo yuieepcumemy 6iopecypcie i npupodokopucmyeanns Yxpainu. Cepis :
Ilpaso. 2014. Bum. 197(1). C. 163-169.
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authorship to such objects or otherwise intentionally violating the rights to
intellectual property objects, provided for the possibility of causing material
damage and wanted or wanted allowed for these consequences.

That is, obligatory signs of administrative offenses in the field of
intellectual property are their social harmfulness (it is manifested in causing
harm to public relations in the sphere of intellectual property or creating a
threat of its infliction), administrative illegality (illegality of unlawful acts in
the field of intellectual property, liability), punishment (threat of
administrative influence, determined by the law on administrative liability for
koyennya such administrative offense) and subjectivity (wrongful act
committed administrative offense subject to intellectual property).

Thus, the legal structures of intellectual property offenses form a unity of
their objective (subject and objective side) and subjective (subject and
subjective) features. The only generic object of these administrative offenses
is the group of public intellectual property relations, which are protected by
the law on administrative liability. The objective side of administrative
offenses in the field of intellectual property is the set of ways of infringing
intellectual property rights. The subjective signs of the administrative offenses
of this group are represented by their subject, and the subjective side is
characterized by the fact that they are committed only intentionally.

CONCLUSIONS

The realization of administrative responsibility for infringements in the
field of intellectual property is carried out in the form of enforcement, that is,
the own activity of authorized subjects, which consists in the application of
administrative legal norms to specific facts of committing legally significant
actions. In this case, enforcement is the implementation by the authorized
state bodies and officials of the actions envisaged by law to bring the
perpetrators of the offenses in the field of intellectual property to
administrative responsibility. Pursuant to applicable law, administrative
liability is the sole prerogative of state bodies and, in some cases, local self-
government bodies, which makes it necessary to provide all procedures
related to these activities with appropriate procedural form.

Therefore, based on the foregoing features of this proceeding, the
following definition of the definition of “intellectual property lawsuits” can be
given: intellectual property lawsuits are one type of administrative
jurisdictional representation a series of sequential actions of the competent
authorities, provided by the current legislation, on the detection of
administrative offenses in the field of intellectual property and bringing those
responsible to administrative responsibility in the process of administrative
investigation, consideration and decision on the case, reconsideration and
enforcement of the decision (decision) imposing administrative penalties.
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Individuals are brought to administrative responsibility in the form of
proceedings in cases of administrative offenses, and legal entities — in the
procedural forms established by various regulatory legal acts. Administrative
cases in the field of intellectual property infringement should be understood as
one of the types of administrative jurisdictional proceedings, which is a series
of sequential actions of the competent authorities, provided by the current
legislation, to identify administrative offenses in the field of intellectual
property and to bring administrative proceedings. investigate, review and
decide on the case, review and enforce state (decision) on imposition of
administrative penalties.

The following stages of administrative offenses are traditionally
distinguished: administrative infringement proceedings (it consists of three
stages: official registration by the authorized body (official) of factual data on
infringement of intellectual property rights, official activity of the authorized
bodies for finding out drafting a protocol); consideration of an administrative
offense case and decision-making process (four stages should be distinguished
at this stage: preparation for the case; substantive examination; decision-
making and execution of the case; announcement of the decision); appeal and
appeal against the decision on the administrative offense case; enforcement of
the decision, enforcement of administrative penalties.

SUMMARY

The basis for the application of administrative responsibility for
infringement of intellectual property rights is a homogeneous group of
administrative offenses — administrative offenses in the field of intellectual
property. Only in the presence of all signs can one speak of qualifying an
individual’s act as an administrative offense and resolving the issue of
bringing him to administrative responsibility. Based on the above features, an
administrative offense in the field of intellectual property can be defined as
envisaged by the legislation on administrative liability of socially harmful,
unlawful, guilty act (act or omission) committed by the subjects of such
unlawful acts that affect the totality of property and personal property. results
of conscious intellectual creative activity of a person (results of literary and
artistic activity (objects of copyright (literary and artistic works, computer
software program databases) and related rights (performance, phonograms,
videograms and programs (broadcast))), scientific and technical creativity
(invention, utility model, industrial design, scientific discovery, integrated
circuit layout, innovative offer, plant variety, breed) animals and trade secrets)
and the individualisation of goods (services) and their manufacturers (trade
name, trade mark (sign for goods and services) and geographical indication)).
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For the proper qualification of administrative offenses in the field of
intellectual property, it is essential to characterize the features of their
warehouses. Administrative responsibility for offenses in the field of
intellectual property is carried out in the form of enforcement, which consists
in the implementation by the authorized state bodies and officials of the
actions envisaged by law to bring persons who have committed offenses in
this area to administrative responsibility.
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ENSURING THE FUNCTIONING OF SYSTEM ANALYSIS
IN JURISPRUDENCE WHILE INTEGRATING ANALYTICAL
METHODS OF PROCESSING LARGE DATA SETS

Zaiets O.M.

INTRODUCTION

Today, Ukraine has not only entered the world information space, but has
become an integral part of it. This opened the way to virtually unlimited
information resources for government and commercial institutions that
conduct information and analytical research, which is a necessary component
for the organization of work in this direction. However, apart from undeniable
achievements, our country has encountered some trends that pose a real threat
to the national interests of the state. That is why building the information field
of Ukraine in the world information space is not only a matter of prestige but
also of national security.

In the course of large-scale socio-political changes in Ukraine that are
reflected in the implementation of legal reforms, the legal system is raised to
the level of problems directly related to the solution of urgent problems of
legal regulation.

The interest in studying the possibilities of systematic analysis in
jurisprudence and the integration of analytical methods of processing large data
sets, in particular normative legal acts, is becoming more and more intensive in
domestic law. The latest developments, as a rule, concentrate on the analysis and
evaluation of the legal technology embedded in the Ukrainian reality. Outside the
discussion are the general issues of the essence and functioning of the analytical
knowledge of the system of law, in particular the rules and principles of their
construction, conditions of effectiveness, principles of co-organization in an
effectively operating system, conditions of “transfer” from one legal system
(industry) to another, mechanisms of functioning and interaction.

Legal science (jurisprudence, jurisprudence — from the Latin
jurisprudential) is one of the oldest social sciences. Even ancient Greek
philosophy developed the most important theoretical issues of law. The
problems of law play an important role in the modern democratic society and
in the formation of the rule of law, which contributes to the fact that legal
science occupies one of the leading places among the social sciences®.

! Jy6osurkuii B.H. Conponorus npasa: npeaMeT, METOIO0JIOTHsl 1 MeTobl. MuHck : [IpaBo
u skoHOMHKa, 2010. C. 12.
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The importance of legal technology for legal science is that, by
demonstrating the connection and unity of all elements of a particular
phenomenon, it allows you to understand its nature, varieties and, thus, to
know the legal reality. Exploring the possibilities of legal technology will help
to gain a more generalized and in-depth knowledge of specific legal
relationships.

In order to increase the efficiency of the work of state bodies, it is
necessary to improve the use of legal techniques and technologies. IT and
artificial intelligence is by far the most popular area of research for scientists,
the most profitable in the field of business and the area that has the most
impact on human life — jurisprudence, because artificial intelligence is now
being implemented in all spheres of human life, and, changes it accordingly?.

The field of law is also linked to all spheres of human life and cannot
stand apart from the development of technological progress and artificial
intelligence. This area can and should be an assistant to the legal profession.

The information flows include the following main types of information
material:

—open periodicals and other scientific and technical, domestic and foreign
publications;

—closed publications of public authorities, research institutions and higher
education institutions;

— translations of scientific and technical foreign publications;

— manuscript works deposited;

—dissertations, reports on research robots, their registration and
registration cards;

—reports on the results of basic and exploratory research;

— Official publications and publications of the State Patent Office
concerning domestic and foreign patents and licenses;

— publications with information about inventions and innovative proposals
that are distributed for centralized use;

— legal acts, methodological and regulatory documents;

—archival and museum documents and scientific and informational
materials.

1. Sources of informational data arrays for analytical processing
The aforementioned information materials on different types of media
(paper, magnetic, optical, etc.) in conjunction with the reference and search
apparatus form help-information funds, specialized funds of governing bodies,

2 Cpipeix B.M. Jloruueckue ocHoanus obmeii Teopuu mpara : B 2 1. T. 1: DiemenTHbIi
cocTaB. 2-¢ u3., ucnp. u gomn. M.: FOpuanueckuii Jom “FOctumumdopm™, 2001. C. 133.
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research institutions, and higher education institutions and constitute the Unified
Distributed Information Fund (hereinafter referred to as ERDIF). ERDIF is
completed in accordance with the information needs related to the scientific and
technical activities of the research institutions, higher education institutions and
scientists. Recording ERDIF should provide for a rational distribution of
sources of information, both by topic and by type of document. According to the
ERDIF structure, books, brochures, periodicals and other information materials
are compiled in different types of media with a total number of more than
3873801 publications (documents). Of these, books account for 84%, brochures —
15%, and periodicals (by number of publications) and other information
materials — 1%. By types of publications by purpose, the fund can be divided into
official publications (laws, decrees, decrees, orders, directives, military statutes) —
0,5%, scientific publications (reports on research, monographs, theses,
dissertations, materials of scientific conferences (seminars), collections of
scientific works) — 3,5%, educational publications (textbooks, manuals and
tutorials, lectures, advisers, rules, instructions, monuments) — 68%, reference
publications — 1,6%, information publications — 26,4%”.

Nowadays, IT technologies help to free a person from a routine job that
does not require a specialist and have specialized knowledge, systematize
information, process large amounts of information, work with large databases
and more. Also, the latest information technologies are able to process and
work with information that requires special knowledge and skills, which is
also a significant area of its use.

All this can be used in the work of legal representatives.

For example, law firms, like any other, today cannot exist without IT
technology and artificial intelligence to work in the office, but it can be more
productive to use, such as creating custom programs for drafting standard
forms of contracts, letters, lawsuits and other legal documents. Not all clients
of law firms require the preparation of individual documents, for a large
number of clients it is sufficient to have a standard document, but given its
standard needs and drafted in accordance with the law. All these parameters
can be applied in a special program for the preparation of standard documents,
which is also the cost of primary legal aid. This will allow the lawyer or
lawyer to use their time to work more intelligently, to compose and solve
tasks that require high skills and mental ability, to solve non-standard tasks. It
will also allow all sections of the population to enjoy legal assistance, which
will have a positive impact on society in general and legal relations in society.

8 binenuyk ILJI., Kodano A.B., Koommsucekuit O.J1., Mimenko B.b. Indopmaniiina
aHANITHKA B IOPHUCIPYACHIII: aBTOMAaTH30BaHI CHUCTEMH i TexHouorii. HaBuanbHHil MOCIOHHK.
Kuis: HHIIICK KHYBC, 2009. C. 11.
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Law firms already exist today, for example, to develop programs for
predicting the outcome of a court case. This trend is in demand and assists the
lawyer in his work, according to the developers themselves. They are now
testing and processing this system, its performance and results.

The fact that a lawyer has been engaged in the development of such a
program indicates that the work of a lawyer requires modernization and
change with time, and it is the representatives of the legal profession who are
interested in these changes.

The judicial system of Ukraine is already actively taking advantage of IT
technologies and artificial intelligence in its work. We already use a special
site to get acquainted with the necessary information, we can make the
necessary payment without spending our time to visit the bank, we can submit
some documents electronically, we can use an electronic signature to draft and
submit some documents, we plan to use typical lawsuits, examples which will
be posted on the site and used in simple cases, which also allows a person not
to consult a lawyer but to obtain the necessary legal protection. For example,
in accordance with the Order of the State Security Administration of Ukraine
dated December 22, 2018 No. 628 “On conducting testing of the subsystem
“E-court” in local and appellate courts operation of subsystem “E-court” in
test mode has started.

In accordance with the requirements of section XI of the Regulation on the
automated system of court documents circulation, the acceptance and
registration of the procedural documents sent to the court by the participants
of the court process should be done from the official electronic addresses
(E-cabinets), which they should create in the E-court located at the link:
https:// cabinet.court.gov.ua

According to Part 6 of Art. 6 of the Code of Civil Procedure of Ukraine
are obligatory in the Unified Court Information and Telecommunication
System (ESITS) their official electronic addresses are registered by lawyers,
notaries, judicial experts, state bodies, local self-government bodies and
economic entities of the state and communal sectors of economy. Other
persons register their official e-mail addresses in the Unified Court
Information and Telecommunication System on a voluntary basis. However,
taking into account the requirements of section XI of the Regulation on the
automated system of court documents circulation for the acceptance and
registration of procedural documents sent to the participants of the trial, any
registration and processing of procedural documents sent by participants of
the process to the court without e-mail addresses (Electronic cabinets) created
in ESITS will not be tried by a court.

The procedure provides for obtaining their own electronic digital
signature, because, according to clause 2 of part 8 of Article 6 of the Civil
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Procedure Code of Ukraine, the submission of procedural and other
documents, the execution of other procedural actions in electronic form solely
with the help of ESITS, is possible only with the use of their own electronic
digital signature.

2. Innovative technologies in processing large data arrays

IT technologies and artificial intelligence take away a part of a person’s
technical work and leave time to perform the intellectual and professional
part. For example, when accountants developed special programs to carry out
their core business, it was an invaluable contribution to their work. Now no
one understands how it was possible to work without these programs. The
same contribution can be made to the work of legal professionals, such as, for
example, automatic drafting of standard documents, document analysis,
forecasting, and the like.

In the near future, according to scientists, artificial intelligence will help
the elderly, and all the people who want it, will replace people at airports,
hotels and other public places. “Smart homes” will be created to serve all
people’s needs. Medicine will be more advanced with artificial intelligence,
created surgeon robots (Da Vinci Surgical System) is a two-unit unit, the first
designed for the surgeon-operator, and the other, a four-handed robot
manipulator, is an actuator, one of the hands holding a camcorder that
transmits the image of the operated area, the other two in real-time reproduce
the movements performed by the surgeon, and the fourth “hand” performs the
functions of an assistant surgeon a), for example, will not be tired and make
mistakes. This should also change the direction of legal practice. For example,
in New York, an artificial intelligence detective uncovered several crimes.
The Patternizr algorithm analyzes employee reports to find connections and
commonalities between different theft and robbery cases. This helped identify
one person who committed these crimes. Patternizr now analyzes
600 violations a week. The algorithm compares new cases with previous
cases, revealing similarity in many parameters. The program handles
unstructured textual descriptions of events in search of the information it
needs. So far, this work has been done by analysts. However, they had neither
access to the tens of thousands of reports nor the ability to process them so
quickly. Also, artificial intelligence does not tire, it does not need a break for
rest and sleep. Artificial intelligence is capable of processing vast amounts of
information in a very short time. He can also do important, but not interesting,
human work, monotonous, but perform it at a high level.

The ability to find hidden patterns is the strengths of algorithms. It is used
not only by police, but also by scientists — from chemists to astronomers.
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The unrestrained development of technology is an integral part of people’s
lives today, it has given development to all spheres of our lives, and the legal
profession needs to be “in time” and not keep up with it.

The development of artificial intelligence also influences the development
of new areas of law. For example, the European Parliament adopted a
resolution on “Civil Law on Robotics”. The document deals with various
aspects and problems of robotics and artificial intelligence. It proposes to lay
down the legal bases for the use of artificial intelligence and the introduction
of a Pan-European system for the registration of “smart” machines, to
individual categories of robots should be assigned an individual registration
number, which will be entered in a special register, where you can find
detailed information about the work, including information about the
manufacturer, owner conditions for payment of compensation in case of
damage. And the support of the artificial intelligence system and its control
should be dealt with by a specialized agency for robotics, which could address
other aspects of legal regulation in this area.

Since there are many artificial intelligence programs available today, the
leading European states are ready to legislate for a computer program and put
artificial intelligence on a par with the human. In Japan, in 2016, at a meeting
of the State Commission on Intellectual Law, lawmakers made the decision to
begin developing regulatory documents on copyright protection for products
of creative activity created by artificial intelligence. According to the
commission, such a move should be a support for companies working on
innovation creation and implementation.

The emergence and development of artificial intelligence has led to the
emergence of a new line of law, one of the most common in the future. With
the development of these technologies, new objects and subjects of law
emerge, new legal relationships, a new scope of law, and, as a result, new
specialists in the field of law will be needed.

Technological progress is not a bad situation, but it must be borne in mind
that nothing like this has happened before, and all processes existing in
society must be changed, including legal relations between man and artificial
intelligence.

In the future, artificial intelligence will be required as an “electronic person” as
a participant in public relations, and this may be quite natural for the future. It is
customary for lawyers and society to recognize a legal entity (which is, in fact, a
product of human thought, a virtual entity whose social status is based only on the
collective myth prevailing in the legal sphere), a fully-fledged subject of social
relations with its own rights and obligations. plump.

In the field of criminal law, the activity of a legal entity was considered
only through its representatives — individuals who were supposed to be
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criminally responsible for their dangerous acts or omissions and their
consequences, now the traditional aspects have been changed and legal
measures of a legal nature have been normatively fixed (fine, liquidation,
etc.), which have all the features of punishment under the Criminal Code of
Ukraine (Section X1V1 Measures of Criminal Law of Legal Entities).

Thus, criminal law, like any other law, is not a dogma, a religion in its
frozen sense, and it can be modified in accordance with the times, the
development of society and the emergence of new relationships.

The most developed countries of the planet (USA, Norway, Denmark,
United Arab Emirates, Federal Republic of Germany, State of Israel, People’s
Republic of China, Grand Duchy of Luxembourg, French Republic, Swiss
Confederation, etc.) are increasingly using different industries. Even today,
they are actively introducing these technologies to improve and optimize their
analytical work.

In general, analytical work requires first and foremost a continuous
systematization of the incoming data. The analyst examines, weighs and
evaluates fragmentary information on the basis of which he creates promising,
well-founded forecasts. In addition, the responsibilities of the analyst include:
analysis of existing thoughts on the problem being studied, verification of
previously made assumptions, evaluation of alternative scenarios, ongoing
coverage of the data.

No country, if it wants to integrate into the global information space, has
to stay away from the global processes of increasing the role of information
technology. The practical use of multimedia in the information and analytical
work of state institutions is an important means of increasing the quality of
public administration and developing a positive image of Ukraine in the
global information space. At the same time, it is necessary to realize the
purpose with which the technologies of multimedia are used in the
information-analytical work, and the advantages of concrete choice.

In general, multimedia has many advantages, including the following:
numerous software applications; very economical products; ease of
adjustment and maintenance; integrity of materials; forming a positive image
of a party using multimedia technologies.

The greatest benefit from the introduction of these technologies is the
information and analytical work in the state institutes, which can be in the
following areas:

—promotion of the information field of Ukraine in the world information
space for organization of information-analytical researches;

—development of an information field and formation of a positive image
of Ukraine in the world information space;

184



—creation of a system of interactive news reporting in information and
analytical work;

—low-cost, dynamic, dynamic tools for connecting to think tanks and other
sources of information;

— electronic interactive systems of training of analysts*.

The obvious inability to have all the journals and books in this specialty in
the library of every scientific institution requires the wide knowledge of
scholars through various bibliographic directories, and subsequently also
through electronic catalogs about the location and order of obtaining the
publication. In addition, the information scientist must be able to work with
literature. It is necessary to increase the qualification of scientists of all
specialties in every possible way, to expand their acquaintance with all kinds
of bibliographic manuals. And this activity must become one of the essential
elements of the work of all scientific and technical libraries and information
bodies, be planned and controlled on an equal basis with others. Information
support for research works is more effective, the better the scientists have the
technique of finding and using secondary information, they know the
enormous possibilities of modern bibliographic manuals. Scientific and
technological progress also applies to the library. The introduction of
technical innovations has changed the process of bringing information to the
user, automation allows you to get copies of the required documents in an
automated mode. Optical databases are also widely used at this time. Further
enhancement of the effectiveness of the use of information for research should
be carried out taking into account the results of the analysis.

At present, the leading institution that defines policy in the field of
scientific-information and information-analytical activity is: in Ukraine —
Ukrainian Institute of Scientific, Technical and Economic Information
(Ukrintei).

The leading institution of Ukraine is the Ukrainian Institute of Scientific,
Technical and Economic Information (UKrINTEI). The basic direction of
scientific activity of UKrINTEI is theoretical and practical bases of creation of
system of information-analytical support of scientific-technological and
innovative development of Ukraine. Research is conducted in the following
sections:

1. Scientific and methodological bases of creation of system of
information-analytical support (IAZ) of scientific-technological and
innovative development (ST1) of Ukraine;

4 binenuyk ILJI., Kodano A.B., Koowmsucekuit O.JI., Mimenko B.b. Iudopmaniiina
aHANITHKA B IOPHUCIPYACHIII: aBTOMAaTH30BaHI CHUCTEMH i TexHouorii. HaBuanpHHil MOCIOHHK.
Kuis: HHIIICK KHYBC, 2009. C. 33.
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1.1. Scientific and methodological bases of creation of information
resource for information-analytical support;

2. Creation of an integrated database system for the functioning of the
system of information and analytical support of scientific and technological
and innovative development;

3. Development of regulatory and organizational documents for the
system of information and analytical support;

4. Organization of interfaces of internal and external access to the
resources of the IAZ STIR system;

5. Organization of functioning and use of the information-analytical
support system;

6. Integration of the STI system into the world information space.

Complex technical systems are material systems that, according to certain
algorithms but without human involvement, solve predefined tasks.

They include the following variables in work technology: when and where
the task should be performed, how the task should be performed, what is the
relationship between the tasks performed. Complex sociotechnical systems are
systems whose constituent is a human operator, knowledge, skills, moods,
value preferences and relation to the performed duties of which in interaction
with a technical device in the process, for example, production of material
values, control of certain processes, processing information, etc., help increase
the efficiency of solving certain tasks or improve their performance.

3. Systematic approach in the general methodological basis
of the creation of complex sociotechnical systems
The concept of socio-technical systems was developed by English
scientists E.Trist and K.Bemforth of the Thevistock Institute of Public
Relations, who were engaged in the study of the mechanization of coal
production in the UK. The results obtained allow us to conclude on the
interconnection and interdependence of the two parts of the holistic system —
technical, represented by tools and equipment and social, which includes
people, relations between them and institutional settings, as well as
characteristics of the social engineering system, among which are:
1) organizational philosophy based on employees’ understanding of their
goals and the purpose of the enterprise, their constant willingness to share
with the administration all responsibility for the results of business activities;

5 binenuyk ILJI., Kodano A.B., Koommsucekuit O.J1., Mimenko B.b. Indopmaniiina
aHANITHKa B IOPHUCIPYACHII: aBTOMAaTH30BaHI CHUCTEMH i TexHoorii. HaB4ambHUH MOCIOHHK.
Kuis: HHIIICK KHYBC, 2009. C. 25.
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2) organizational structure of management that provides ordinary workers
and employees with real rights to participate in management;

3) a new approach to job development and the role of the executor in the
decision-making process;

4) anew scheme of placement of equipment that would meet the needs of
a promising form of work organization and provide for the acceleration of
material flows in production;

5) new forms and methods of training and retraining, more flexible
personnel policy aimed at guaranteeing employment;

6) new criteria in assessing the economic efficiency of using modern
technologies and making investments in production development.

One of the most well-known general methodological principles for
creating complex sociotechnical systems is a systematic approach® — a
direction of methodology of scientific knowledge, based on the consideration
of phenomena (processes, objects) as systems, the main stages of which are
problem formulation, goal allocation or a set of goals, identification of
alternative means by which a goal can be achieved, identification of resources
required for the use of each system, construction of a mathematical model, ie
a series of dependencies between goals and alternative means to achieve them,
the definition of criteria for selecting the best alternative.

The set of specified methodological principles and theoretical provisions
of the systematic approach make it possible to view the object of study as a
whole system, relatively separated from the external environment and at the
same time related to it, ie in close connection and interaction with other
objects, to track changes occurring in the system, to study the specific system
qualities, to make sound conclusions about the laws of development of the
system and to determine the optimal mode of its functioning.

The main tools of a systems approach are system analysis and synthesis.
Analysis and synthesis — general scientific methods, without which no act of
scientific research can do without, are in the opposite direction (analysis —
from whole to part, synthesis — from parts to whole) and at the same time
inextricably linked methods of cognition’.

System analysis is a methodology for the study of such properties and
relationships in objects that are difficult to observe and difficult to understand,
by presenting these objects in the form of separate components, elements,

® Boiiko I'.I. CyTHicTh TepMiHy “IopujMuHa TexHika”. [Ipacose pezyniosannsi cycninbhux
BIOHOCUM. aKMYAbHI npobaemu ma eumocu cvboeodenns . Mamepiamnu II Miscnapoonoi naykoso-
npakmuuHoi koHpepenyii y 4-x wacmunax (31 bepesna 2011 p., m. 3anopisxcocs). 3anopizoks :
3anopi3bka Micbka rpoMajicbka opranizaris “Ietuna”, 2011. 4. 2. C. 14-16.

" Bypsok B.JL, Tomoma C.B., AnocoB A.O. Ta inmi. CHCTEMHMI aHATI3 Ta MPHAHATTS
pimens B indopmariitaiit 6e3meni: miapysnuk. K.:JIVT, 2015. C. 58.
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features and opposites of purposeful systems, studying the properties and
mutual relations of these systems as the relationship between the goals and the
means of their realization.

It differs from other research methods in that it: takes into account the
fundamental complexity of the object being investigated; takes into account
the inability to observe a number of object and environmental properties;
takes into account its extensive and stable interconnections with its
environment; real phenomena, their properties and connections with the
environment are further translated into abstract categories of systems theory;
Based on the known properties of complex systems, it is possible to discover
new specific properties and interconnections of a particular research object;
unlike other methods in which objects are well defined, includes one of the
important steps in identifying, finding, or constructing an object; focuses not
on solving “correctly formulated” tasks, but on creating the right task
statement, choosing the right methods for solving it.

The main thing in system analysis is to find a way that can turn a complex
problem into a simpler one, not only difficult to solve, but also to understand,
to turn the problem into a sequence of tasks for which there are methods of
solving them. System analysis is always specific — it always deals with a
specific problem, a specific object of study, and is productive when applied to
solving tasks of a certain type. It is usually aimed at solving complex, poorly
structured problems, dominated by qualitative, little-known and uncertain
sides, caused by:

— lack of understanding of the problem;

—complexity of classification of problems;

—distorted assessment of problems;

—incorrect assessment of the significance of the problems;

—the difficulties of posing problems in the long run;

—blending the goals to be achieved with the means to achieve them.

The purpose of applying system analysis to a specific problem is to
increase the validity of the decision being made. Its main function is to
distinguish such features of an event that could be taken as a basis for
unification, systematization of facts, arrangement of them in an appropriate
order (chronological, functional, structural, etc.), which in one way or another
characterizes a certain side of the development of the event under study.
Systematic analysis establishes opposing properties, trends of events that are
parties to certain contradictions and allow to reveal the internal source of the
event. The need for it arises when: a new problem is formulated (determined)
and its solution requires coordination of goals with many means of achieving
them; there are some hard-to-compare options for achieving a coherent set of
goals; the problem identified has branched links that produce long-lasting
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effects in different industries, and taking decisions in such cases requires
taking into account the overall efficiency and full cost; new complex systems
are being created or existing systems are being upgraded and important
decisions must be made at a sufficiently long-term perspective in the presence
of uncertainty and risk, etc.

To ensure the success of system analysis, you must: apply it where it is
intended; need to carry it out, present the purpose and (or) its purpose; feel
responsible to him as analysts and the customer; have sufficient information,
experience, ideas and ideas about the subject matter of the study; to reflect in
the results of system analysis the real state of affairs and the real ways of
solving problems, not the “justification” of subjective decisions; have
adequate resources (qualified experts, equipment, money); take into account
the possible influence of third-party factors (forecast of scientific discoveries,
inventions, political situation).

One of the first methods of systematic analysis to determine the order and
stages of working with the structure of goals in the process of forecasting and
planning was the PATTERN (Planning Assistance Through Technical
Evaluation Relevance Number) method developed by RAND Corporation for
military research®. The main steps of the method are: developing a scenario
that is a forecast of the political picture of the world for the planned period;
developing a forecast for the development of science and technology (which
may be part of the scenario); development of the goal tree by determining the
coefficients of relative importance, the coefficients of the state of
development and terms, the coefficients of mutual utility; working out the
results of the evaluation (calculation of the total coefficients) and providing
the results to the decision makers.

CONCLUSIONS

Thus, the proposed methodology involves the use of law as the main tool
for solving social problems. The starting points for its use are, in particular,
the understanding that the problems of development of a country are
generated by established behaviors, that is, institutions; to change behavior,
and therefore to transform institutions, the best and most effective tools are
the laws that can and should be used to stimulate a large-scale transformation
of society.

So, unlike a number of other concepts, such as: “legislative technique”,
which is defined as “a system of linguistic and logical receptions,
methods, legal procedures and special legal means of legislative activity

® Bypsuok B.JI., Tomoma C.B., AnocoB A.O. Ta immi. CHCTEMHH# aHaNi3 Ta NPHHHATTS
pimrens B indopmaniitaii 6e3meni: miapyunuk. K.: YT, 2015. C. 60.

189



of the state apparatus for drafting legal rules in the form of provisions of
legislative acts on for the purpose of establishing proper law and order in
society “or” the system of legal and linguistic and legal-logical methods,
methods and legal-technical procedures of drafting legislative acts by the
state apparatus “or more broadly as” the system of legal there,
organizational and other procedures of drafting, entering into the
legislative body, consideration, examination and adoption of bills, as well
as consideration and editing of laws and their entry into force, “law-
making technique” as a technique of writing texts of drafts of all
regulatory acts and editing of texts of all adopted regulatory acts,
including bills and laws, “standard design technique”, etc. Therefore, all
of the definitions listed higher confirm the complexity of the problem of
formulating, adopting, and complying with regulatory requirements, which
confirms the need to use systematic analysis techniques in jurisprudence
and its archival role in the processing of such information.

This technique is applied in many countries of the world. It is developed
and taught by experts at the International Consortium for Law and
Development (ICLAD), located in Boston, Massachusetts, USA.

SUMMARY

In the course of large-scale socio-political changes in Ukraine that are
reflected in the implementation of legal reforms, the legal system is raised
to the level of problems directly related to the solution of urgent problems
of legal regulation. System analysis is a complex, multifactorial approach
to considering objects of analysis, presenting them in the form of a system
that has its elements, connections, structure, functions. The proposed
method involves the use of law as the main tool for solving social
problems. The starting points for its use are, in particular, the
understanding that the problems of development of a country are
generated by established behaviors, that is, institutions; to change
behavior, and therefore to transform institutions, the best and most
effective tools are the laws that can and should be used to stimulate a
large-scale transformation of society. Therefore, all of the above
arguments demonstrate the complexity of the problem of formulating,
adopting and fulfilling the requirements of regulatory acts, which confirms
the need to use systematic analysis techniques in jurisprudence and its
archival role in the processing of such information. Therefore, all of the
definitions listed higher confirm the complexity of the problem of
formulating, adopting, and complying with regulatory requirements, which
confirms the need to use systematic analysis techniques in jurisprudence
and its archival role in the processing of such information.
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STATE-LEGAL REGULATION
OF SOCIO-ECONOMIC PROCESSES:
FOREIGN EXPERIENCE AND UKRAINE

Silenko A. A.

INTRODUCTION

Social policy is a mechanism for implementing a social function. In
political science, the functions of the state are defined as the main directions
of its activity, determined by the main social goals and objectives at the
concrete historical stage of its development. Thus, the functions of the state
are formed in the process of its formation, strengthening and development.

The consolidation of the social principle of the state system in the
legislation of many countries means that the state is called upon to serve
society, and not vice versa. For example, in the Italian Constitution of 1947
enshrined: “The task of the Republic is to remove obstacles of an economic
and social order that, limiting freedom and equality of citizens, impede the
full development of the human personality and the real effective participation
of all workers in the political, economic and social organization of the
country”.

The constitutional consolidation of the social principle of the state
structure of Ukraine is confirmed by the fact that the social function belongs
to priority functions. It should be noted that the content of the social function
does not remain unchanged at all stages of the development of society and the
state. It depends on many factors, primarily on the type of political regime,
political ideology. In principle, the content of the social function indicates
what and how the state does in the social sphere. So, for example, if the social
policy of a modern democratic state with a high economic level of
development is aimed at supporting public welfare, creating conditions for its
achievement, then for a state experiencing a transition from one social system
to another, another goal is relevant, namely, elimination or mitigation of
negative social consequences caused by the sharp contradiction between the
need for a tough economic policy and the social vulnerability of the
population. Despite this, social policy is of particular importance, one of the
tasks of which is the redistribution of income, reduce social tension. Thus, the
priorities of social development in transition should be determined.

Activities to study social policy as a specific function of the state and
society began during the laying of the foundations of the social state. At the
end of the nineteenth century. a group of German scientists founded the
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“Circle of Social Policy”, the aim of which was to study the development of
politics and economics in the context of sociology. It is natural that this
happened in Germany, where a conscious and focused policy was aimed at
building such a state.

However, the concept of “social policy” was introduced into scientific
circulation not in Germany, but in France — a vivid representative of utopian
socialism, Charles Fourier. It is to him that we owe the fact that the question
of the obligation of the state to provide its citizens with some social
guarantees was raised on the agenda. And to make this possible, the state must
monopolize trade, issue money and collect taxes. For S. Fourier, state
monopoly was a social policy. We owe the Germans the fact that their state
was the first to become interested in the social sphere of society, to take care
of the German workers and their families. So for the first time a social
security system was introduced, not only controlled by the state, but also
managed by it.

1. Representations of the social state in domestic and foreign science

Since the end of the nineteenth century (1883), and with the decrees of
O. Bismarck on state assistance to the families of German workers, specific
state activity began on the social protection of wage workers.

In the future, the concept of social policy was considered in the context of
ideas about the social state. Given the fact that the social state has several
types, it is clear that social policy was interpreted differently by
representatives of various areas of social thought. Shared by the authors is the
claim that the modern State necessarily has to carry out social policies. And
although the term “social state”, as a rule, is applied to such European
countries as Sweden, Germany, Denmark, etc., at the same time, it can be
stated that any modern (modernized) state has certain signs of social state.
Even in countries where strong traditions have socio-economic liberalism, for
example in the United States, a targeted state policy is also being pursued.

Even thinkers of the past (Aristotle, T. Hobbes, Kant, G.V.F. Hegel and
others) considered the question of the obligations of the state to its citizens,
considering justice an undeniable social and moral value. So, V. von Hum-
boldt in his work “Ideas for the experience that defines the boundaries of the
state’s activity” analyzes both the legal functions of the state (peace and
security in society, protection of the rights and freedoms of the individual) and
social (caring for the welfare and happiness of everyone). The concept of the
maximum participation of the state in ensuring the social conditions of life of
citizens is described in the work of 1. Fichte, “Closed Trade Power”.

State and legal regulation of socio-economic processes has become a
characteristic feature of the development of most Western countries in the
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second half of the twentieth century, in which power acquired socio-economic
legitimacy.

This experience is especially valuable for Ukraine, where society and the
economy are in a very deep crisis, where there is a high degree of social
inequality and at the same time there is no agreement between political forces
on issues regarding the strategy of social development. To eliminate the
causes of social injustice, as historical experience confirms, it is possible only
through active state regulation, is a characteristic feature of the activity of a
social, legal state.

The model of the social state during its existence was subjected to serious
tests associated with the periodic deterioration of the economic situation. The
concept of a social state has been criticized too sharply, and not without
reason, for raising the priority of rights over duties, equalizing people’s
assessments of efforts, reducing incentives to achieve success, not
understanding the role of private business in solving social problems —
reducing unemployment, creating additional jobs, improving quality social
services and the like.

In foreign and domestic political science, the following main theoretical
and methodological approaches to the problem of welfare states are described.
Thus, liberal welfare states (USA) are distinguished, in which the provision of
need is carried out on the basis of the residual principle; conservative
corporatist welfare states (Germany), based on social insurance, and social
democratic welfare states (Sweden), where income is redistributed due to the
high level of taxation. Sweden has become a world leader in optimally
meeting social needs. The Swedish welfare state was able to ensure full
employment, significantly reduce class divisions, and achieve public
agreement on the existence of a welfare state.

The feminist approach proposes to consider indicators of women’s needs
satisfaction as a criterion for assessing welfare states. In particular, the level
of orientation of the policy on family welfare, the appropriateness of female
labor (the ability of women to work on equal terms with men) and which of
the parents receives help for children are highlighted.

According to another approach, an indicator such as the share of social
security expenditures in the gross national product is used to analyze welfare
states.

States are classified according to: the degree of intensity of political
mobilization of the working class (that is, the degree of unification of the
working class in trade unions and the average percentage of votes cast for
social-democratic or other “left” parties); the frequency with which working-
class parties exercise control over the government (the degree and duration of
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participation in the government and the number of seats in parliament) the
level of support for “right” parties.

This approach revealed countries in which the level of mobilization of the
working class was higher and control by the “left” parties is quite stable
(Sweden, Norway), and countries that were characterized by a high level of
mobilization of the working class, but low (Australia) or irregular (UK) level
of control.

The available data indicate that there is a relationship between the political
orientation of the government and the level of expenditures for social
purposes. At the same time, countries such as the Netherlands, West Germany
and France had high rates of social spending in the early 1990s, but there was
no high level of mobilization of the working class and the government was not
controlled by the “left”. Some researchers explain this phenomenon by the
fact that in the political system of countries such as the Netherlands, Belgium,
West Germany, Austria, Christian parties played the same role as the Social
Democratic parties in the Scandinavian countries. So, if the “left” orientation
of the government is not a prerequisite for a high level of social spending,
then their low level is still due to the dominance of the “right” political forces.

Based on a different approach proposed in comparative political science
by the Katwright-Wilensky school, the main reason for the development of
the welfare state is the economic level, not ideology. Political factors also,
according to these researchers, the impact likely to choose social programs
implementation time, rather than on their content’.

I. Doyal and T. Thomas argued that economic development then better
contributes to welfare when it is governed by effective authorities that
guarantee civil, political and social rights for all®.

A comparative analysis of these models of developed welfare states allows
us to conclude that they differ in the degree of influence of various political
factors, sources of financing and means of organization, the impact on the
benefits provided to citizens regarding women and ethnic minorities.

The classification of existing types of welfare states is not limited to the
foregoing. For example, S. Jones proposed the concept of a Confucian model
of a welfare state. In addition, the features of some countries do not yet make
it possible to classify them. This applies to the countries of Southeast Asia, in
which, on the one hand, active investment is made in social infrastructure, and
on the other, welfare is seen as a burden and is associated with liberalism.
Asthe main features of these states, the following can be distinguished:

! Wilensky H. (1975), Welfare State and Equality: Structural and Ideological Roots of Public
Expenditures. Berkeley, p. 45, 47.
? Monutuueckast Hayka: HoBbre Hampasnennst. (1999). M.: Beue, 815 c.
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a significant role of states in the centralized management of capital
investments and their regulation; the willingness of the state to invest in social
infrastructure related to job creation; high level of private savings; If there is a
family that can provide support, social assistance is not provided.

Foreign scientists R. Darendorf, J. Rawls, E. Harms, F. Neumann, G. von
Haferkamp, G.-G. made a great contribution to the development of the
problems of the social state and the welfare state, as well as their institutions.
Hartwig, V. Abendrot, K. Lenk, G. Brown, M. Niehaus, G. Ehrenberg,
A. Fuchs, M. Speaker, G. Vilensky, C. Lebo, R. Titmus, A. Evers, I. Svetlik,
P. Baldwin, J. Barnes, B. Wattenberg, C. Espin-Andersen, etc.

A. Hicks, J. Misra, Tang Nah Ng devoted their research to the political
factors of the formation of the welfare state. The influence of socio-economic
development on the political system has been the subject of research by such
well-known scientists as D. Easton, H. Linz, M. Dogan, S. Lipset and others.

Among domestic researchers, the scientific works of V. Babkin,
G. Shchedrova, A. Skripnyuk, V. Selivanov, N. Khoma and others should be
highlighted.

Starting in the 90s of the last century, the countries of Central and Eastern
Europe tried to make a sharp leap into unregulated pluralistic democratically
liberal capitalism. However, none of these countries escaped the economic
downturn and negatively affected subsequent development. Liberal policies
have led to a drop in production levels, an increase in income inequality, high
unemployment, a drop in living standards, and a significant increase in
mortality in most of these countries.

2. The social state in Ukraine

After the collapse of the Soviet Union and the creation of independent
states on its territory, Ukraine faced the problem of determining the path for
further political and social development. In the field of social policy, the
question of which social security system will replace the collectivist state-
bureaucratic system has become particularly relevant.

It was assumed that market mechanisms and institutions, which in the
Western countries have passed the centuries-old development path, can be
created in post-communist states in a very short time. At the same time, the
focus of the governments of countries with economies in transition was turned
to legal and political institutional reforms, and social policy issues, as
expected, would be resolved by themselves. As a result of this approach, the
old social security system collapsed, but the new one was not created.

Millions of people were left alone with the market element. Most countries
with significant external debt were forced to accept the liberal version of the
development of the socioeconomic sphere, which was facilitated by
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international organizations such as the International Monetary Fund, the
World Bank, etc. The liberal reforms in Ukraine led to serious social
consequences. The number of suicides, murders, and other manifestations of
deviant behavior has sharply increased, and indicators of the state of health of
the population have worsened.

And if at the very beginning of transformations liberal politics in society
was received favorably and with hope, then, experiencing discomfort in the
conditions of “wild” capitalism, the population of Ukraine again demanded
the stability of social security, justice, and equality.

The existing today in Ukraine, the socio-political situation proves that the
consolidation of the society and its withdrawal from the deep crisis is possible
only on the basis of policy, aimed at building a democratic and social state of
law. As world experience confirms, the transition from one socio-political
system to another is always accompanied by a decline in the standard of living
of the population, which can lead to increased instability. Therefore, such
issues as assessing the role of the state, its participation in the socio-economic
sphere, forms and methods of state regulation of the way of forming the
foundations of sustainable development of the state and society are of
particular importance.

These are problems in the solution of which are interested both new social
groups that have arisen as a result of the introduction of market relations, and
those that need state support.

It is possible to solve these problems only on the basis of a new social
reform strategy; it is reflected in the concept of a social, legal state. It provides
all citizens with guarantees of the rights to self-realization, social protection,
and the strengthening of social partnership between the state, employers and
trade unions.

A reduction in the number of poor, a narrowing of the gap between wealth
and poverty through flexible state regulation, redistribution of resources
through progressive taxation, and a solid social security system contribute to
increased stability and reduce the possibility of social and political disasters.

Unfortunately, the functions of the social state in Ukraine are declining.
This is indicated by a number of facts. For several years, Ukrainians have
been paying housing and communal services at European prices, while the
salaries of Ukrainians are significantly behind European. Subsidies to
compensate for utility bills can be called very effective as an effective means
of helping the population. Firstly, a part of those working in the private sector
and receiving salaries in envelopes, without actually needing such assistance,
are legally subsidies.

Secondly, as you know, only people working for the state, the so-called
state employees, honestly pay taxes. However, with a small salary, they do not
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meet the criteria for subsidies. Thus, on the one hand, they pay utility bills at
full cost, on the other hand, through their taxes they pay subsidies to others,
including those who do not really need them.

Ukraine has become a country with labor poverty when working people
are not able to pay for utilities and other vital services and goods. The average
salary in Ukraine in November 2019 was 10679 UAH?®. 70% of Ukrainians are
poor people who receive subsidies, because they are not able to pay for
utilities, which, according to the National Academy of Sciences of Ukraine,
30% of the required rate are malnourished, 38% milk products, 22% eggs®.

Of particular note is the draft new labor code, which is planned to replace
the Labor Code. Bill on Labor (No. 278). Thanks to the new law, the
employer will have the opportunity to dismiss employees during vacation or
sick leave. Pregnant women, women on maternity leave, invalids and ATO
veterans are deprived of protection from the employer. The new labor code
introduces ambiguity in the issue of sick leave payment in case of employee
incapacity for work. Currently, the sick-list is provided by the social
protection system, thanks to which the employee receives a fixed percentage
of income. As political political expert Mikhail Chaplyga rightly believes,
“When the role of the state is removed from labor relations, the worker
becomes a slave and the employer becomes a slave owner. For this reason, the
employer and the employee will never be able to negotiate on equal terms™®.

The rejection of paper work books is a lot of questions. As is known, with
2000 g of. in Ukraine, information on seniority is recorded in electronic
registers. However, no one explains how the experience earned before 2000
will be taken into account.

When it comes to salaries, pensions and other social benefits for the
population, the Ukrainian government, regardless of its ideological
orientation, is extremely stingy with measures that improve the life of the
population. We have to admit that all the economic reforms that the
authorities carried out for 29 years in Ukraine have failed. And, today, without
material support from international financial organizations, Ukraine cannot
exist. The stratification by income level between rich and poor is growing, as
evidenced by the dynamics of changes in the structure of expenditures. “95%
is spent on current expenses, and it was 83%. And part of the expenses is
financed from previous accumulations.

® Cpenusist 3aprmara B Yipaune URL: https://index.minfin.com.ua/labour/salary/average/

4 Bopruuk: VYkpamHa yxe He SBISIETCS COLMAIBHBIM  rocymapctBom  URL:
https://uiamp.org.ua/bortnik-ukraina-uzhe-ne-yavlyaetsya-socialnym-gosudarstvom-0

5 YT0o U3MEHSAT B HOBOM TPYAOBOM KOJICKCE!: 3a6ac1‘0131<u, BBITJIaTHI, HAKA3aHUE 3a 6yJ'IJ'ﬂ/IH1".
URL: https://24tv.ua/ru/trudovoj_kodeks_ukrainy 2020_izmenenija_novyj_trudovoj_kodeks_
n1218242

199



That is, income from assets will decrease in the future — the population
takes this money and spends on consumption. Each of the income gap
between rich and poor Ukrainians becomes a year wider®.

As noted by Ruslan Bortnik, “70% (according to other estimates — 60%) of
Ukrainians — the poor, and, say, the top 10 of the Forbes list increased their
bogats va on. 40% of social stratification in our gains is absolutely inadequate
and cynical forms and it will continue, because in. Tools initiation increase
the value of housing services and in other ways the richest continue to get
richer and the poor will grow poor™”.

At the same time, the political and state elite continues to grow rich not
thanks to innovative projects, but to proximity to the state budget, which they
use for their own commercial purposes. With business capacity- with the state
manifested by the fact that the owners are trying, often very successfully,
click on the process of public decision-making.

At the same time, it is known that many officials of the state apparatus are
actively involved in entrepreneurial activity. The merging of business with the
state is the reason for the emergence of unequal sectors of the economy —
privileged and unprivileged. The first, receiving various benefits from the state,
operates in “greenhouse” conditions that have nothing to do with the conditions of
a market economy, and thereby put pressure on the unprivileged sector of the
economy. The result of this economic policy of the state can be considered the
absence of conditions for foreign capital, accustomed to work in other conditions
where all participants in market competition are equal. The presence of a two-
sector economy is the cause of the polarization of the business elite.

It should be noted that a market economy is social in its principles. It
subordinates its development to the interests and needs of the individual,
creates the conditions for the realization of his abilities, encourages
industriousness, initiative, drives incentives for highly productive and
efficient work. However, at the previous stage of development of the
Ukrainian economy, the implementation of this principle was practically
impossible. The lack of appropriate state mechanisms, corruption at different
levels of government led to excessive property stratification of the population.
Such stratification, which undermines social and political stability, occurs
spontaneously, mainly on a shadow basis.

C otsialnaya policy is a factor of political stability, one of the main
prerequisites for a sustainable society state that can effectively work under

® B VkpamHe pacteT mnpomacTh MeKAy OoraTeiMM M OemHbIMH — skcmepthi URL:
https://mww.segodnya.ua/economics/enews/v-ukraine-rastet-propast-mezhdu-bogatymi-i-bednymi-
eksperty-1300010.html

" BopTHHK: VKpauHa yiKke He SBISETCS cormamsusM rocymapersom. URL: hitps://uiamp.org.ua/
bortnik-ukraina-uzhe-ne-yavlyaetsya-socialnym-gosudarstvom-0
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various influences, while maintaining their structure and ability kontrolirova
be a process of social change. At the same time, it is known that economic
crises, a decline in production, a deterioration in the standard of living of the
population, pronounced imbalances in the distribution of incomes often led to
the destruction of the political system. Thus, the task of social policy is to
create conditions for improving the standard of living of the population, which
should feel its personal interest in the peaceful and conflict-free development
of society. Citizens should know that the most important institutions of the
state and society are able to adequately and timely respond to their needs.

Ideally, social democracy, which relies on solidarity and joint action,
could become the vehicle for such a policy. As one of the leaders of the SPD,
O. Lafontaine, noted, the Social Democrats “realized that humanity will
survive only if it finds a path to joint action... Any concept that aims at a free
society of the future must be accepted by the universal principle of solidarity”.
It was the Social Democrats in the post-war decades that carried out
successful socio-economic reforms and became the basis for the next rapid
economic development of industrial countries.

Today’s Social Democrats are significantly different from the Social
Democrats of the 70s. In particular, they revised their positions on individual
freedom, private property, market relations and related values and attitudes.
The programs of modern social democratic parties mark the tandem of private
capitalist market principles of economics and regulation of the economy
(Keynesian approach), and assistance to the needy sectors of society, a high
level of employment.

According to modern approaches, the essence of the transformation of a
social state lies in its new, more active role in the process of adaptation of an
individual to the conditions of his life; they have changed, which will allow
him to successfully “get involved” in society. The main goal of a changing
social state — to achieve a high degree of social inclusion — opens up wide
opportunities for social development and helps to transform the social state
into a “state of social investment”. This means the emergence of a new
function of the social state — the promotion of initiative, creativity and
readiness for “new challenges”. Thanks to this, according to the current Social
Democrats, society can enter a “new era of manageability” and contribute to
the creation of an “information society” or a knowledge-based society.

For the implementation of the social democratic model in Ukraine, certain
prerequisites are necessary: economic growth; harmony and consolidation of
society around fundamental values; strengthening social partnership between
the state, trade unions, employers and other public groups; strengthening the
social orientation of reforms; determination of the real parameters of social
policy, especially in the areas of income, employment and social security.
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They need to be created if our country chooses a policy aimed at building a
democratic, socially just society.

The thesis that a legal state of a liberal type as a form of organization and
activity of state power has exhausted itself is also confirmed by the experience
of Western countries. Undoubtedly, negative rights need to be supplemented
by positive rights, which provide for the organizing and regulatory function of
the state. Thus, the question on the transformation of the legal state of the
liberal type into a legal social state was raised on the agenda. As the well-
known Ukrainian scientists V. Babkin and V. Selivanov rightly note, the
social state “is based on the principle of maintaining a certain balance
between democratic institutions and strong state power, planning and the
market, private and state property, economic efficiency and social justice™®.

Social changes are an inevitable attribute of the development of societies
and the progress of civilization. Another question: what are their messages to
people? Consideration of the principles of the activity of the social state
allows us to conclude that the evolution of the social state is positive, which
has passed from the statist type to a mixed public-private form, which has
significantly increased the effectiveness of the modern social state. This led to
changes in its structure, elements of which, along with the state itself, are
private business and non-profit public organizations, which are otherwise
called the “third sector”. The “third sector” was in the center of public and
political attention due to the fact that the state and the market in the social
sphere are limited. According to Ukrainian researcher H. Homa, “national
model of social th sudarstva should be based on the console datsiyu efforts of
the three components of society — government, business and the public: for the
mouth ment of partnerships between government and business, intensification
of the dialogue between the state and society. Effectiveness tive interaction
Social Party ers, to achieve an optimal balance and the distribution of
responsibilities between the state, business and general stvom should
accelerate the development™®.

An objective analysis shows that the establishment of a social state in our
country is still a matter of the future.

The path to a social state is complicated by the fact that we have to
simultaneously create a reliable foundation for a future social state and at the
same time solve urgent current problems of the transition period, associated,
for example, with the search for new models of social protection for a
significant part of the Ukrainian population. The existing system of social

8 Ba6kin B.JI. (2001) Bix mpaBoBoi 10 comiaabHO-TpaBOBOI meprkaBu. IIpaBoBa aepikaBa:
IlopiunKk Hayk. Ip., BUI. 12, c. 276.

® Xoma, H.M. (2013). Oco6eHHOCTH MOJENH COUMATLHOTO TOCYIapcTBA B YKpamHE.
CpenHepycckuii BECTHUK 0OLIECTBEHHBIX HayK, Ne 1, c. 155.
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protection needs to be reviewed, because its mechanisms are not able to solve
the problems of material support for those who need help. Therefore, the main
characteristics of the new models of social protection should be both social
efficiency and economic.

CONCLUSIONS

Based on the foregoing, we formulate the main functions of the modern
social state: state and legal regulation of the economy; redistribution of
income; protective function: in its broadest sense — protecting society from
schism and upheaval, supporting the social world; in the narrow, protection of
the population in a market economy; combating poverty, reducing social
inequality; fight against crime; security and regulatory, providing for the
responsibility of business to the state and third parties.

It is clear that a market economy better than any other system satisfies
people’s needs. At the same time, as world practice shows, market relations
are primarily focused on the laws of profit and cost accounting. And this
means that decisions in the economic sphere are made taking into account
narrow commercial interests, and not from the standpoint of social
responsibility. Therefore, in order to protect itself, society needs the
regulatory function of the state, the legal social state.

The success of social development is possible only if a reasonable
definition of its real goals. While in our country there is no clear idea of the
society we are striving for. The state has not decided on a citizen in the
conditions of transition to market relations. Thus, the most important problem
associated with determining the nature of the relationship in the system of
“state — man” has been solved.

It should be noted that the scientific study of the essence, functions, and
the formation of the social state in Ukraine has been going on for a long time.
However, researchers still face many challenges that require new approaches.
Among them — the definition of the boundaries of state intervention in the
socio-economic sphere; elimination of sharp disagreements of the material
statuses of individuals; consequences of managerial decisions in the field of
social policy for the population; the dependence of the degree of increase in
social expenditures on the level of professionalism in the legislative and
executive authorities and many other problems, the development of which will
create a theoretical basis for the practical implementation of the principles of
the social state in Ukraine.

SUMMARY

The article considers the issue of state legal regulation of socio-economic
processes. The main theoretical and methodological approaches to the study
of the problems of the social state are analyzed. It is argued that the functions
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of the social state in Ukraine are declining. It is shown that the consolidation
of Ukrainian society and its withdrawal from a deep crisis is possible only on
the basis of policies aimed at building a democratic, social, legal state.

REFERENCES

1. Babkin B.Jl. (2001) Bim mpaBoBOi 10 cOLiagbHO-MPABOBOI JCPIKABH.
[TpaBoBa nepxasa: ll{opiunuk Hayk. mp., Bum. 12, c. 270-281.

2. boprHuk: VYkpanHa yXKe HE SBISIETCS COIMAJIbHBIM TOCYIapCTBOM
URL: https://uiamp.org.ua/bortnik-ukraina-uzhe-ne-yavlyaetsya-socialnym-
gosudarstvom-0

3. B VYkpamne pacteT mnpomacte MEXAy OOrateiMH W OeIHBIMH —
sxemeptel URL: https://www.segodnya.ua/economics/enews/v-ukraine-rastet-
propast-mezhdu-bogatymi-i-bednymi-eksperty-1300010.html

4. Tlomutuueckast Hayka: HoBbie HampaBienus. (1999). M. : Beue, 815 c.

5. Cpemuss 3apmiara B Ykpamne. URL: https://index.minfin.com.ua/
labour/salary/average/

6. Xoma, H.M. (2013). OcoGeHHOCTH MOJIENN COLMaIbHOTO TOCYAapCTBa
B Ykpaune. CpeaHepyccKuil BECTHUK 001IecTBeHHbIX HaykK, Ne 1, c. 153-158.

7. Yto W3MEHAT B HOBOM TPYIOBOM KOJIEKCE: 3a0aCTOBKH, BBIIIIATEI,
nHakazanue 3a Oymmuar URL: https://24tv.ua/ru/trudovoj_kodeks_ukrainy
2020_izmenenija_novyj_trudovoj_kodeks n1218242

8. Wilensky H. (1975), Welfare State and Equality: Structural and
Ideological Roots of Public Expenditures. Berkeley, 151 p.

Information about the author:

Silenko A. A.,

Doctor of Political Sciences, Professor,

Vice-Rector,

Odessa National Academy communication of A. S. Popov
1, Cuznechna str., Odessa, 65000, Ukraine

204



NOTES



NOTES



NOTES



Publishing house “Liha-Pres”
9 Kastelivka str., Lviv, 79012, Ukraine
44 Lubicka str., Torun, 87-100, Poland

Printed by the publishing house “Liha-Pres”
Passed for printing: October 4, 2019.
A run of 150 copies.





