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THEORETICAL-LEGAL CHARACTERISTICS
OF LEGAL CONFLICT IN LEGAL RELATIONS
ON ADMINISTRATIVE SUPERVISION

Denysova A. V.

INTRODUCTION

The need to formalize the implementation determinant of certain types of
administrative supervision, in particular in the areas of public security and order,
combating corruption and taking into account the implementation peculiarities of
certain procedures of administrative supervision of the executive authorities,
makes relevant the use of scientific potential of legal conflictology, which is of
particular importance in administrative supervision’s context. The expediency of
addressing the legal conflict in the relations with regard to administrative
supervision by the state executive power organs from the appointment of
supervision, which consists in establishing the degree compliance by a entity
whose activity is a supervision item prescribed by the legislation. The legal
conflict’s essence follows from its features, which are recorded in the current
legislation in the form of special legal states, conflict situations, prohibitions, as
well as violations of established legal requirements. This means that the
existence of legal requirements and the obligation to comply with them is a
conflicting factor affecting the legal relationship, as well as the administrative
supervision of the state executive bodies.

Selection of groups of administrative proceedings, which are based on
the existence (absence) of a conflict of legal importance. Conflicts and non-
conflicts proceedings are distinguished, and the latter’s subject are those in
the course of which it is not obligatory to carry out a legal assessment of a
person’s behavior in relevant legal relationships. Conflict proceedings are
those that underpin administrative-legal conflict, and therefore the legal
assessment of a person’s conduct in legal relationships.

It is advisable to classify administrative supervision proceedings as
conflicting, since their implementation involves the provision of a legal
assessment as a result of inspections or other measures (e.g. monitoring).

1. Signs of administrative-legal conflict
In the area of administrative supervision by the executive authorities, it is
advisable to distinguish among the signs of administrative and legal conflict
those which are caused by the peculiarities of the said activity:
— it always has a public-legal nature, since it arises from a public-legal
relationship;
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— arises from legal relations connected with the implementation by the
authorized bodies of the state executive power of executive activity aimed at
establishing the compliance’s degree of the entity’s activity;

— whose activity are subject to administrative oversight;

— the current legislation, as well as guaranteeing safety in certain
spheres of life of population.

The content and nature of the administrative-legal conflict in the legal
relations concerning the implementation of administrative supervision
consists in the existence of conflicting interests in the subjects of relations in
the implementation of administrative supervision, one of which is always a
state-authorized entity with a special legal status and performing state-power
functions, and another entity whose activities are subject to administrative
oversight does not perform such functions.

The last sign of administrative-legal conflict in the activities of state
executive bodies in the exercise of administrative supervision follows from
the following signs of legal conflict: a) the presence of contradictions or
conflicts in the parties to the conflict; b) the existence of conflicting interests
in the sphere of activity of the executive authorities on one subject;
c) presence of the conflict subject with legal status; d) the decision within
the limits of a certain legal procedure determined by administrative and legal
norms; e) the existence of legal consequences of a decision, which is
manifested, in particular, in the procedures for bringing to one of the types
of legal responsibility (administrative, disciplinary, criminal), or imposing
financial sanctions in the form of fines, or in denial of permits, or in
restoration of the infringed right, etc’.

Appeal to legal encyclopedic publications indicates the insight of the
category’s essence of “public-legal dispute” as a type of legal dispute that
arises between participants of public-legal relations in connection with
violation, application or interpretation of rules of public branches of law.
Contradictions that characterize the content of a public-law dispute are
expressed in the differences in the legal positions of participants in a public-
law relationship regarding their rights and obligations or the legality of a
lawful (administrative) or normative act?.

In “Great Encyclopedic Legal Dictionary” the category’s content of
“public-legal dispute” coincides with the category “public-legal conflict”,

! Tacanosa A. K. AQMiHiCTpaTHBHO-TIPaBOBi 3acamy BUPIlICHHS KOHQIKTIB B isIbHOCTI
OpraHiB BHKOHABYOI Bmagu: jauc..K.ro.H. 12.00.07 — agMiHiCTpaTHBHE MpaBO 1 IPOIEC;
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since the sole legal phenomenon — the contradiction between these relations’
participants, is based on their content’s insight.

Considering that the category of “public-legal dispute” is used in the
current legislation — the Code of Administrative Procedure of Ukraine — it is
possible to propose to provide a broad and narrow understanding of the
public-legal dispute. The broad understanding presented above by
Yu.S. Pedko is the author of the corresponding definition in the Great
Encyclopedic Legal Dictionary. In the broad sense, the categories “public-
legal dispute” and “public-legal conflict” are identical in meaning. A narrow
understanding of the category of “public-law dispute” is limited to its
definition as a subject of judicial administrative jurisdiction.

In administrative out-of-court jurisdiction, administrative-legal conflict is
regarded as an administrative-legal phenomenon, derived from a public-legal
conflict. This means that the category of “public-legal conflict” is generic,
and “administrative-legal conflict” is a generic one. It should be borne in
mind that the content of the administrative-legal conflict is revealed through
its elements: parties (subjects), subject matter and grounds for occurrence.
Such elements constitute the construction of a public-law dispute® and can be
used to characterize administrative-legal conflicts in the activities of
executive authorities as the basis for the emergence of procedural
administrative-judicial extrajudicial relations. At the same time, this
approach is not unique in identifying elements of legal conflict (dispute).
A.K. Hasanov proposes that elements of legal conflict in the activity of
executive bodies include: a) parties (entities); b) the subject; c) the content.

Comparison of the above approaches to the selection of legal conflict’s
elements, public-legal dispute indicates that they differ in the content of the
conflict and grounds for the dispute. In this context, it should be noted that
the need to identify the grounds for a dispute or conflict arises when the task
of preventive measures is implemented in order to prevent or resolve a
conflict or controversial situation. Identifying the cause of the dispute allows
us to find out the outside of this legal phenomenon. Internal features of the
administrative-legal conflict in the activity of executive authorities can be
characterized using the approach proposed by A.K. Hasanov, on the
composition of elements of administrative-legal conflict.

Thus, the elements of administrative and legal conflict in the activities of
executive authorities include: a) parties (entities); b) the subject;

® Tumormenko K. O. ITy6miuno-npaBoByii CIIip K MpeaMeT IOPUCIUKIIT aqMiHiCTPATHBHIX
cyniB: aBToped. auc.. k.10.H. 12.00.07 — agMiHicTpaTHBHE MpaBo i Iporec; (piHaHCOBE NPaBo;
inpopmauiiine npaso/ Tumomenko Karepuna Onerina/ IHcTUTYT fepxaBu i mpasa
im. B. M. Kopeurskoro HAH Ykpainu. K., 2012. 20 c.
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c) the content. The need to include the subject matter and content as
elements of administrative and legal conflict in the activities of executive
bodies is based on the essence of these categories. So revealing the essence
of these categories from the standpoint of philosophy allows us to note the
following. Content reflects a system of interrelated components, properties,
and processes that determine the specificity and development of an object.
Subject ia any object that appears to be restricted or complete, why the
properties may belong, and may have some relationship with other objects®.
Thus the inner essence of a certain phenomenon, its properties, are
characterized by content, and the boundaries of the phenomenon are
delineated by the object.

However, the characterization of the administrative-legal conflict
structure can be carried out in case of the types of such conflicts.

The signs of administrative and legal conflict include:

— the presence of conflicting or incompatible interests of participants in
administrative and legal relations that arise within the specified legal
relationship and relate to the same subject;

— participants in administrative-legal conflict have the appropriate
administrative-legal status;

— such a conflict is resolved within the administrative procedure
established by law;

— there are legal consequences of resolving an administrative-legal
conflict, related to the restrictions or relying on the subject, whose activity is
subject to administrative supervision, the obligation to take certain actions
provided by the current legislation.

— there are legal consequences of resolving an administrative-legal
conflict, related to the restrictions or relying on the subject, whose activity is
subject to administrative supervision, the obligation to take certain actions
provided by the current legislation.

These signs of administrative-legal conflict are formulated on the basis of
signs of legal conflict, taking into account the specifics of the emergence of
administrative-legal conflict — the sphere of exercise by the public power entities
(among them bodies of executive power) the powers of jurisdictional content.

Among the signs of administrative and legal conflicts, the first place
indicates the signs of incompatibility or conflict of interest. Revealing the
essence of the category of “interest”, it is expedient to proceed from its
constitutional and legal content, reproduced in the legal position of the
Constitutional Court of Ukraine “In the case of the constitutional submission

4 Ouiocodust: HUMKIONSANYECKUi cioBapb / mox pex. A. A. Veuna. M.: Tapnapukw,
2006. 1072 c.
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of the 50 People’s Deputies of Ukraine on the official interpretation of
certain provisions of part one of Article 4 of the Civil Procedure Code of
Ukraine (case of interest protected by law)” No. 18-2004 of 01.12.2004,
namely its resolution part. Thus, in paragraph 1 of the resolution part of the
decision, it stated that the concept of “law-protected interest” used in part
one of Art. 4 of the Civil Procedure Code of Ukraine and other laws of
Ukraine in a logical and meaningful connection with the concept of “a
right”, should be understood as the desire to use a specific material and / or
intangible welfare, as determined by the general content of the objective and
not directly mediated in the subjective law is a simple legitimate solution
that is an independent object of judicial protection and other legal remedies
in order to meet individual and collective needs that are not contrary to the
Constitution and laws of Ukraine, the public interest, justice, integrity,
reasonableness and other general legal principles®.

Therefore, the category of “interest” in its legal meaning means
legitimate interest, which is manifested in the legislative regulation of the
respective rights and freedoms.

Administrative-legal conflicts that give rise to administrative oversight
relationships can be called administrative-legal conflicts in rule of law. Such
a proposal is based on the essence of the category of “rule of law”, which is
revealed through public relations based on law. Rule of law is the ordering
of legal, political, economic social and other relations by means of laws and
other legal acts. It is, in fact, the result of the implementation of rules of law,
accurate and steady implementation of laws and other normative legal acts,
i.e. legality. The contradictions that arise in this area do not necessarily lead
to the emergence of administrative-tort relations in connection with the
commission of administrative tort or violation of rights, freedoms, legitimate
interests, but act as conditions of occurrence.

Thus, an administrative-legal conflict in the sphere of administrative
oversight of the executive authorities is a legal phenomenon, which is public and
legal in nature, and concerns the existence of entities, one of which is endowed
with a special legal status and performs state-governmental functions with
opposite interests in legal relations, related to the implementation of enforcement
activities aimed at establishing the degree and degree of compliance of the entity
subject to administrative supervision, current legislation, as well as guaranteeing
safety specific areas of the population.

® V chpaBi 3a KOHCTHTYHiifHUM mMomaHHsM 50 HapOTHHX JAEMyTaTiB YKpaiHH Mmoo
oiLifHOr0 TIIyMayeHHS OKPEMHX IOJOKEHb 4YacTHHHM nepuoi cTarri 4 [{usimbHOTrO
MPOLECYaTBHOTO KOJAEKCY YKpaiHH (CIpaBa PO OXOPOHIOBAHMI 3aKOHOM iHTEpec): PillleHHS
Koncruryniiinoro Cyny VYkpaimm Bix 01.12.2004 p. Ne 18-pn/2004 // Odiuilinnii BicHUK
VYxpainu. 2004. Ne 50. Crt. 3288.
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Such administrative-legal conflicts are administrative-legal conflicts in
the field of law and order. They can be summarized in two groups:
1) tort conflicts, which in turn are divided into administrative-tort and
disciplinary; 2) conflicts that result in a person exercising the right of appeal
in an administrative manner.

However, the systematization of administrative and legal conflicts in the
field of rules of law, which are considered from the standpoint of
determining the use of certain types of administrative oversight of the
executive authorities, involves taking into account the subject of a certain
type of administrative supervision.

Thus, the Law of Ukraine “On State Market Supervision and Control of
Non-Food Products” of 02.12.2010 No. 2735-VI° stipulates that state market
surveillance (hereinafter—-market surveillance) is the activity of market
surveillance authorities in order to ensure the conformity of products with
the established requirements, as well as ensuring that there are no threats to
the public interest (Article 1). Specific requirements for the exercise of
market surveillance for specific types of products may be laid down in
technical regulations (Part 2 of Article2). The purpose of market
surveillance is to take restrictive (corrective) measures with appropriate
publicity for products that, when used for their intended purpose or
reasonably foreseeable conditions and with proper installation and
maintenance, pose a threat to the public interest or which otherwise does not
meet the public interest requirements (Part 1, Art. 4).

Therefore, based on the above-mentioned regulatory requirements for the
implementation of state market surveillance, its determinant is a conflict
related to the violation of technical regulations, established product
requirements or the presence of threats to the public interest. Conflict of
state market surveillance determines its purpose for applying certain
restrictive measures as a result of carrying out appropriate procedures. Such
restrictive (corrective) measures are: a) restriction of production on the
market; b) prohibition of making products on the market; c) withdrawal of
products from circulation; d) recall of products (paragraph 2 of Part 1 of
Avrticle 22 of the Law of Ukraine “On State Market Supervision and Control
of Non-Food Products” of 27.12.2010 No. 2735-VI). In the cases stipulated
by the Law of Ukraine “On general safety of non-food products”
No. 2736-VI’ of 02.12.2010, the following market surveillance measures are

® Tpo mepraBHMII PUHKOBMII HATIAN i KOHTPOIL HEXapUOBOl MPOAYKIi: 3akon Yipainm
Bix 02.12.2010 Ne 2735-V1 // Odiniitnmii Bicunk Ykpainn 2010, N 101 (10.01.2011), ct. 3602.

" Ipo 3arameHy Ge3medHicTs HexapdyoBoi TpomyKiuii: 3akoH Ykpaimm Bix 02.12.2010
Ne 2736-V1 // Odiuiiinuii Bicuuk Ykpainu, 2010, N 101 (10.01.2011), ct. 3603.
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applied to the products that are in the consumers (users): 1) restricting the
provision of products to the market; 2) recall of products (Part 3 of
Article 22 of the Law of Ukraine “On State Market Supervision and Control
of Non-Food Products” of December 27, 2010 No.2735-VI). These
measures are restrictive in nature, although they do not belong to
administrative responsibility.

Given the existence of the right to apply restrictive measures in
connection with violation of legal requirements and restrictions on the
consequences of exercising a separate subspecies of administrative
supervision of executive bodies — state market surveillance, it is advisable to
supplement the list of tort conflicts, the subject of which is related to the
existence of legal requirements.

Thus, the systematization of administrative-legal conflicts in the field of
law and order as a determinant of the exercise of administrative supervision
by the state executive authorities provides for the allocation of:

1) tort conflicts, which are divided into: a) administrative and tort;
b) conflicts, the subject of which is related to the presence of legal
requirements and restrictions; c) disciplinary conflicts;

2) managerial conflicts, the existence of which is the basis of
administrative appeal.

Administrative-legal conflicts include a group of tort conflicts, which
may result in administrative misconduct or disciplinary misconduct, as well
as conflicts that are subject to legal requirements and restrictions.

According to Part 1 of Article9 of the Code of Ukraine on
Administrative Offenses (hereinafter referred to as the Code of
Administrative Offenses)®, an administrative offense (misdemeanor) is
recognized as unlawful, guilty (intentional or negligent) act or omission that
infringes on public order, property, rights and freedom of citizens, in
accordance with the established procedure of administration and for which
the law provides for administrative responsibility.

Based on the prescriptions of Part 1 of Article 9 of the Code of
Administrative Offenses, the parties to the administrative-delict conflict may
act as a person who has violated mandatory rules and who should bear
administrative responsibility for such violation, on the one hand, and the
state as the authorized bodies charged with the duty to provide, preserve
public order, public safety, established management order. The object of the
emergence of conflicting interests in an administrative-tort conflict, which
results in an administrative act, are relations in the public order sphere,

® Komekc VkpaiHu mpo aaMiHicTpaTHBHI mpaBomopymenns Bix 07.12.1984 Ne 8073-X //
Bingomocti Bepxosuoi Paqu YPCP, 1984, noxgatok 10 N 51, ct. 1122.
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property, rights and freedoms of citizens, established management order.
The opposite of interests is thus manifested by the unlawfulness of the act of
the subject of administrative misconduct and the duty of the authorized state
bodies to exercise legal protection and protection against unlawful
encroachments.

In this case, the conflict of interests is characterized by the position of
social and legal, because a person, in violation of mandatory rules of conduct
protected by the state, thereby encroaches on the rule of law. Conflict of
administrative-tort relations is also manifested in their development,
transformation into relations of administrative responsibility, when a person
against whom a protocol on an administrative offense has been drawn up, is
obliged to obey the established rules, regardless of the fact that there is an
imperative interference with his private interests.

In this connection it is impossible to avoid the opinion of L.V. Koval
which was referred to by D.M. Lukyanets, that the administrative-tortious
attitude arises from the moment of committing an administrative
misdemeanor, and responsibility in the narrow sense as the application of
punishment, takes place only from the moment of recognition of the person
guilty, his/her conviction®.

Characteristic of administrative misconduct from the standpoint of legal
conflictology is appropriate, because this approach allows to identify the
risks of possible violations of the existing order of bringing to administrative
responsibility by identifying “conflict” factors in the implementation of
authorized state bodies (their officials in administration of imperative
administration) imperative powers within the framework of administrative-
jurisdictional proceedings in cases of administrative misconduct. However,
should be taken into account, that the category of “conflict” in law is of
social-importance, which indicates the need to take into account the moment
of transition of the conflict state into a conflict relationship, which occurs
when the administrative misconduct is discovered and the last signs of a
legal fact are acquired.

It is possible to mention in this context the scientific controversy of
P.P. Serkov with scientists who disputed on legal relations arising in cases of
administrative offenses. Scientists, criticizing O.B. Zelentsov, E.B. Luparev,
who stated that the current legislation directly provides for the possibility of
a legal dispute on administrative and tax liability, noted the following. The
“dispute” category is more inherent in situations related to general regulatory

® Jlyk’senps .M. AIMiHICTpaTHBHO-IENIKTH] BiTHOCHHM B YKpaiHi: Teopis Ta MpaKTHKa
npaBoBOro perymosanHs: MoHorpadis, — Cymu: BT/l “YHiBepcurerchka kuura”, 2006. —
367 c.
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norms, as well as administrative law, for example, on justification of
satisfaction or refusal to satisfy any rights or responsibilities, but not in the
case of administrative liability™.

The autjor should agree with the argument of P.P. Serkov and
acknowledge that administrative-tort relations cannot be described as
disputed. However, their conflict is obvious, but it should be noted that it is
advisable to consider administrative-tort conflict as a condition for the
emergence of tort relations.

A similar theoretical-legal analysis can be made regarding disciplinary
misconduct, taking into account the peculiarities of disciplinary
responsibility. O.V. Kuzmenko defines the following specific features of
disciplinary responsibility: 1) the basis for the application of disciplinary
measures is the commission of a disciplinary misconduct, i.e. violation of the
rules or governing rules, the activities of collectives, enterprises, institutions,
organizations, etc.; 2) as a rule, for disciplinary misconduct, a person is
liable in the order of labor or official jurisdiction; 3) disciplinary
responsibility provides for the application to the offender of a wide range of
specific sanctions: verbal remarks; deprivation of another rank from the
location of a military unit or ship ashore appointment out of turn to work
attire; severe reprimand; disciplinary fine; placement in a cell or solitary
confinement; arrest with custody at the guard house; withdrawal of
incentives previously applied; warnings about incomplete job title; delaying
the assignment of another special rank; demotion in a special rank
(class rank); demotion; a one-step reduction in military rank with a transfer
to a lower position; dismissal, etc'’.

Taking into account the above specific features of disciplinary
responsibility, it can be stated that the parties to the disciplinary conflict are
the subjects of employment and labor relations, which are connected with
each other by organizational subordination. The subject-matter of such a
conflict concerns the employment-related interests of a career in the broad
sense of the term with respect to public service employees. If you rely on the
legislative definition of the term “public service”, you should refer to the
norm of paragraph 15 of Part 1 of Art. 3 of the Code of Administrative
Judiciary of Ukraine, which states that public service — activity in state
political positions, professional activity of judges, prosecutors, military
service, alternative (non-military) service, diplomatic service, other civil

10 Cepxop ILII. AJIMUHHCTPATHBHAS OTBETCTBEHHOCTh B POCCHHCKOM TIPaBE: COBPEMEHHOE
ocMBbICIIeHHne U HOBe monxoabl: MoHorpadus / [LI1. Cepkos. M.: Hopma: UTHOPA-M, 2012. —
480 c.

" Kysemenko O.B. AnmimictpatiBHO-TponecyansHe mpaso Ykpaimu / [O.B. Kyssmenko,
T.O. I'ypxiit] : migpyud.; 3a pea. O.B. Kyzemenko. K.: Arika, 2007. 416 c.
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service, service in the authorities of the Autonomous Republic of Crimea,
bodies Local Government. The content of a disciplinary tort conflict is in the
conflict of interests of the subjects of labor relations.

Torts are the ones that are subject to legal requirements and restrictions.
This subgroup of tort conflicts makes up the vast majority of conflicts as
determinants of administrative oversight by state executive bodies. Particular
conflicts are those conflicts, the subject of which is related to the presence of
legal requirements and restrictions established in the field of public order
and security, certain areas of ensuring the safety of life of the population.

2. The essence of conflict as a determinant of implementation
of control and supervisory activities by executive authorities

Tort conflicts from the standpoint of determination of the exercise of
control-supervisory activity by the state executive power bodies, it is
necessary to emphasize that there are such restrictions, the consequence of
violation of which is not bringing to administrative or other types of legal
responsibility, but acceptance by the authorized bodies of state executive
power (their officials) decisions in the form of legal acts that provide for
specific legal consequences of burdensome nature against violators of
established legal requirements and restrictions.

For example, state nuclear and radiation safety inspectors carrying
out administrative oversight in accordance with the Procedure for State
Supervision of Compliance with Nuclear and Radiation Safety
Requirements, approved by the Cabinet of Ministers of Ukraine Decree
No. 824 of November 13, 2013 are authorized to issue orders as
written requirements addressed to legal entities, their officials and
individuals in case of violation of the requirements of nuclear and
radiation safety.

Thus, a written request issued to legal entities, their officials and
entities — entrepreneurs in order to stop the identified breach of the
requirements of nuclear and radiation safety, eliminate its consequences or
take compensatory measures to mitigate such consequences. The decree is
issued by state inspectors of nuclear and radiation safety, has a binding
nature, and its requirements must be fulfilled within a specified term (p. 5
p. 2 of the “Procedure for carrying out state supervision of compliance with
the requirements of nuclear and radiation safety”, approved by the Cabinet
of Ministers resolution Ukraine, dated November 13, 2013 No. 824).

12 Mpo 3atBepmxenns TTopsKy 3ifiCHEHHS JEPKABHOIO HATTISLY 33 JOTPHMAHHAM BHMOT
snepHoi Ta pamiauiiinoi Gesnexu: [TocranoBa Kabinmery Minictpie Ykpainu Bixm 13.11.2013
Ne 824 // Odiuifinuit Bicuuk Ykpainn, 2013, N 91 (03.12.2013), ct. 3344.
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A written request issued to legal entities, their officials and natural
persons — entrepreneurs with the purpose of limiting, stopping the operation
of state surveillance facilities in case of failure to eliminate otherwise
detected violations or failure to comply with the requirements of nuclear and
radiation safety. The decree is also issued by state inspectors for nuclear and
radiation safety, is mandatory and its requirements must be fulfilled within
the specified time limits (p. 6 p. 2 of the “Procedure of state supervision over
compliance with the requirements of nuclear and radiation safety”, approved
by the Cabinet resolution Ministers of Ukraine, dated November 13, 2013
Ne 824).

Characterizing the peculiarities of administrative supervision of state
executive bodies, their individual types, determinants, it is necessary to pay
attention, first of all, to the problematic issues of legal regulation and law
enforcement practice.

In particular, the results of the audit of the effectiveness of state budget
funds’ using by the National Commission for State Regulation in the Field of
Communications and Informatization of the Accounting Chamber found the
lack of legal regulation of the activities of the said National Commission, the
lack of ensuring the proper enforcement of the powers of the licensing
authority assigned to it by special laws of Ukraine. the licensing authority,
the regulatory body and the state oversight (control) body in the
communications sector. Itis stated that the Decree on the National
Commission for State Regulation in the Field of Communication and
Informatization (hereinafter — the Regulations)®®, approved by Presidential
Decree No. 1067/2011, contains tasks and functions that are not mandated
by law. Contrary to the requirements of Art. 8 of the Law of Ukraine
“On postal service” of 04.10.2001 No. 2759-111 The National Commission
did not establish the procedure for state supervision of the postal services
market, which led to the actual lack of implementation of powers to carry
out supervision. Also in violation of the requirements of PP. 30 Clause 4
Regulations The National Commission did not approve the procedure for
keeping a register of postal operators™.

3 TIpo HamiosansHy KoMiciro, 110 3/iliCHIOE JepkaBHe peryioBanHs y cepi 3B’a3Ky Ta
indopmarusarii: Yka3 [Ipesunenrta Yikpainu Bix 23.11.2011 Ne 1067/2011 // Odiuiitnwuii BicHUK
Vxpainn, 2011, N 94 (12.12.2011), cr. 3417

“ po pesymbraT aymuTy eeKTHBHOCTI BHKOPHMCTAHHA KOIITIB JEPXKABHOTO GIOKETY
HauionaneHOIO KOMiCi€lo, IO 3AIHCHIOE JepKaBHE pEryqtoBaHHS Yy cdepi 3B’s3Ky Ta
iHpopmarmzanii: Pimenns PaxynkoBoi mamatn Ykpaiau Big 09.03.2016 Ne 4-3 [EnextpoHHMit
pecypc]: Pexxum nocryny. Indopmaniiino-anamitnuna cuctema “Jlira-3akoH” craHoM Ha
12.07.2017.
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Referral to the current legislation does not provide an opportunity to
point out the deficiencies indicated by the Accounting Chamber by the
National Commission, in particular, the lack of a regulatory framework for
the state supervision of the postal services market. There is currently
information on the draft such a document, developed in 2010, in the form of
an annex to the NCCIR decision No. 406 of 09/09/2010".

The next group of administrative-legal conflicts as determinants of the
implementation of certain types of administrative supervision are conflicts,
in which a person complains to state authorities, local self-government,
associations of citizens, enterprises, institutions, organizations regardless of
ownership, mass media, officials persons.

The conflicting nature of the complaint as a form of appeal, as well as to
the executive authorities, stems from the legislative definition of the relevant
designation. According to Part 4 of Art.3 of the Law of Ukraine
“On Citizens’ Appeals” of 02.10.1996 Ne 393/96-VR™, complaint is a
petition for renewal of rights and protection of the legitimate interests of
citizens, violated by actions (inaction), decisions of state bodies, local
authorities  self-government, enterprises, institutions, organizations,
associations of citizens, officials. Based on this regulatory definition of
“complaint”, it is necessary to point out the following elements of the
relevant conflict. The parties of the conflict is the entity that has the
authority to make legally significant decisions or take legally significant
actions, on the one hand, and on the other — a citizen, a stateless person, a
foreigner who have the right to appeal such a decision, an action (inaction).
The right of foreigners, stateless persons to file a complaint derives from
part 1 of Article 26 of the Constitution of Ukraine, which stipulates that
foreigners and stateless persons who are legally in Ukraine exercise the same
rights and freedoms and have the same duties, as well as citizens of
Ukraine — with the exceptions established by the Constitution, laws or
international treaties of Ukraine, as well as part 3 of Article 1 of the Law of
Ukraine “On Citizens’ Appeals”, where it is established that persons who are
not citizens of Ukraine and are legally within its territory, have and the same
right to file an appeal as the citizens of Ukraine, unless otherwise provided
by international treaties. The subject matter and content of the
administrative-legal conflict relating to the complaint concerns the violation
of socio-economic, political and personal rights and legitimate interests.

5 Mopsaok 3mificHEHHsS IepkKaBHOTO HAIMAAY 32 PUHKOM MOCIYT MOIITOBOIO 3B’S3KY:
Honatok no pimenns HKP3 Big 09.09.2010 p. Ne 406. [Enextponnmii pecypc]: Pexum
nocryy. nkrzi.gov.ua/images/upload/70/2429/r406dod.doc.

18 TIpo 3Bepuenns rpomasn: 3akoH Yipainu Bix 02.10.1996 p. Ne 393/96-BP // Binomocri
BepxosHoi Pagu Yipainu. 1996. Ne 47. Cr. 256.
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Considering administrative-legal conflicts from the standpoint of
determination of the implementation of certain types of administrative
supervision by executive authorities, it should be noted that such conflicts
should be considered as conditions for the emergence of procedural
administrative-jurisdictional relations related to bringing a guilty person to
administrative responsibility or disciplinary liability or protection of
citizens’ rights. Such relationships result from the implementation of certain
types of administrative supervision. First of all, supervision in the fields of
public safety and order, control and supervision in the internal organizational
activity of executive bodies, certain types of administrative supervision in
the sphere of ensuring the vital activity of the population (state sanitary-
epidemiological supervision, supervision in the field of technogenic and fire
safety, etc.).

The basis of administrative responsibility is an administrative
misconduct. Administrative responsibility is realized on the condition of
non-official subordination, there is a large number of bodies authorized to
impose administrative penalties, the rules of administrative law determine
the order of imposition of administrative penalties®’.

Among the grounds of administrative responsibility it is advisable to
distinguish factual and legal (procedural) grounds. The factual basis for
proceeding in an administrative offense case is the fact of committing such
an offense, and the legal one is the information about the offense. Scientists
say that, in addition, there are reasons to be justified. Such reasons should be
recognized: appeals (written or oral) to citizens; notification of officials of
state authorities and local self-government, enterprises, institutions and
organizations; media reports; messages from associations of citizens; direct
detection of a misdemeanor by an authorized official*®.

V.G. Perepelyuk systematized the grounds for initiating proceedings and
identifies three groups. 1. Persons’ statements demanding the exercise of
their rights or the protection of those rights and the submission of leading
entities. Citizens’ statements may be oral. It is therefore envisaged that the
oral statements should be entered in the minutes signed by the applicant and
the official who accepted the application. 2. Own initiative of leading
subjects. Incase a petition is received from the applicant about the
possibility of negative consequences associated with the filing of the
application and in order to protect his/her interests, the case is initiated on

Y AnminicTpaTuere mpaBo Ykpainn. Akanemiunmit kypc: Ilinpyd.: V asox Tomax: Tom 1.
3aranbHa yactiHa / Pen. komeris: B.b. Aep’snoB (ronosa) ta iH. K.: TOB “BuaaBuunrso
“FOpuanuna rymka”, 2007. 592 c.

8 AnminictpatuBHa fisneHicte OBC. 3aramsHa uacTiHa. IlizpydHuk / 3a 3araibHORO
penakigieio O.I1. Ps6uenxo. X.: XHYBC, 2009. 256 c.
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the initiative of the leading entity. 3. Communication in the media®®. We can
agree with this approach, because it allows distinguishing the very reasons
that require due process registration. The above applies, in particular, to
citizens’ statements.

Analyzing the issue of grounds of administrative responsibility, one
should not fail to point out the legislative and doctrinal novelty — a category
of criminal misconduct, the necessity of which was foreseen by the Concept
of reforming criminal justice of Ukraine, approved by the Decree of the
President of Ukraine of 15.02.2008%°. The following are proposed to be
distinguished: 1) separate acts, which under the current Criminal Code of
Ukraine belong to crimes of low gravity, which in accordance with the
policy of humanization of criminal legislation will be determined by the
legislator such that they do not have a significant degree of public danger;
2) envisaged by the current Code of Ukraine on Administrative Offenses that
have judicial jurisdiction and are not administrative in nature (petty
hooliganism, petty theft, etc.). The criminal offenses were to be divided into
crimes and criminal offenses, as well as the unification of criminal
proceedings under the new Criminal Procedure Code of Ukraine with civil
and administrative justice, but as far as the peculiarities of the subject matter
and the task of criminal justice.

The implementation of these strategic objectives is extremely difficult, given,
first of all, the doctrinal uncertainty of this category itself. In the course of the
scientific discussion, scientists express their opinion on the transformation of
criminal rather than administrative legislation, linking it with the novelties of the
Criminal Procedure Code of Ukraine, which provides for two types of criminal
offense: crime and criminal offense?. Processing of this problem’s results
discussion among the leading domestic legal scholars has made the following
conclusions. First of all, the adoption of the law on criminal offenses provides
for the elimination of criminal law conflict, when the Criminal Procedure Code
of Ukraine provides for the existence of criminal offenses, and the Criminal
Code of Ukraine dated 23.04.2001 Ne 2341-11l-no. The introduction of the
institution of criminal misconduct into the legal system of Ukraine is connected
with the reform of a number of law branches, including constitutional, criminal,

9 Mepenemox B.I'. AnminicTpaTneHuii npomec. 3aransua yactiHa: HapuanbHuil MOCiGHIK.
Yepnisui: Pyra, 2003. 367 c.

? Ipo pimenns Paju HarionansHoi Ge3nexn i 06oporn Yxpainu Bix 15 mororo 2008 poky
“TIIpo xix pedopMyBaHHS CHCTEMH KPUMiHAJIbHOI FOCTHIII Ta IPABOOXOPOHHHMX OpTraHiB”:
Ipesunent Ykpainu; Ykas, Konnemnmis Bix 08.04.2008 Ne 311/2008 // Ypsimosuii Kyp’ep Bin
17.04.2008. Ne 72.

2 KpuMiHameHMi TpolecyanbHHE Komexc VYkpaimm Bim 13.04.2012 Ne 4651-VI//
Odiritiauii Bicauk Ykpainu, 2012, N 37 (25.05.2012), ct. 1370.
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administrative ones. The current Constitution of Ukraine lays down the concept
of a single criminal offense — a crime. Therefore, it is practically impossible to
implement the amendments to the Constitution of Ukraine, to introduce the
institution of criminal misconduct in full and in the correct legal way. Possible
“truncated version™: to give the “status” of criminal misdemeanors to
misdemeanor, while conducting systematic changes to the current Criminal
Code of Ukraine. The introduction of the institution of criminal misconduct into
the legal system of Ukraine should be carried out within the general concept of
humanization of criminal responsibility and criminal justice as a whole. This
raises the question of the harmonization with the concept of transfer to the
category of criminal offenses of individual administrative offenses. Problematic,
but rather interesting, is the proposal to introduce a new form of criminal liability
for committing a criminal offense — criminal penalties. This form, in particular,
can resolve the issue of criminal liability of legal persons, as provided for by
numerous acts of international law, as well as the conventions of the Council of
Europe and the European Union?.

Therefore, the introduction of a criminal misconduct institute is related to
the solution of several interconnected conceptual problems. First of all, the
above refers to the substantive part of the criminal and administrative
legislation on the elaboration at the doctrinal level of the concept of criminal
misconduct. Secondly, the question arises about the type of legal
responsibility for committing a criminal offense — criminal, administrative or
justify the feasibility of forming a new type of legal liability, which, in turn,
provides for amendments to the Constitution of Ukraine. Thirdly, a
considerable amount of analytical work is required to identify criminal
offenses from criminal crimes and administrative offenses. Fourth, the
procedure for bringing a criminal offense to justice should be proposed.

The solution to the whole range of these tasks is a difficult task, however,
it is necessary, consider the humanization of legal responsibility, the
tendency of which is in line with international standards.

Consideration may be given to the unification of the procedures for
judicial review of individual cases, as well as those relating to criminal
offenses, on a competitive basis. In this connection, it should be noted that in
the writings of K.S. Yudelson, the idea of supplementing the competitive
beginning of the civil process with the beginning of investigators was
consistently held®.

2 Kypinuuit € B. Tpeamer i 06’ ekt aaMinicTpatusHOro mpasa Ykpaimu: Monorpadis. [I.:
Opun. akan. M-Ba BHYTp. cripas; Jlitepa nra, 2004. 340 c.

B fOmemscon K. C.MUsbpamnoe. CoBeTckmii HoTapuar. IIpoGieMa JOKa3bIBaHHA B
COBETCKOM T'paXKIaHCKOM mporecce. — M.: Pocc. mpas. akanemusi, 2005. 616 c.
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With regard to disciplinary proceedings as a procedure for imposing
disciplinary sanctions, the theory of administrative law has been based on
disciplinary responsibility?. Inthe sphere of executive bodies’ activity, the
subject of disciplinary responsibility is primarily a civil servant. As correctly
emphasized by L.M. Kornuta, the application of disciplinary liability is both a
measure of disciplinary coercion and a type of legal liability applicable to civil
servants. To the peculiarities of this type of responsibility, the researcher
attributes the fact that issues related to bringing a civil servant to disciplinary
responsibility are governed by the norms of both administrative and labor law?.

Disciplinary misconduct does not always serve as a basis for disciplinary
responsibility. According to Article 15 of the Code of Administrative
Offenses of Ukraine, military, military duty persons and reservists during the
meeting, as well as persons of the rank and file of the State Criminal
Enforcement Service of Ukraine, bodies of the National Police and the State
Service for Special Communication and Information Protection of Ukraine
are responsible for administrative offenses under disciplinary statutes.
Exceptions are violations of rules, rules and standards relating to road safety,
hygiene and sanitary-epidemic rules and regulations, rules of hunting,
fishing and protection of fish stocks, customs rules, committing corruption
offenses, disturbance of silence in public places. the use of state property,
the unlawful storage of special technical means of obtaining information in
private, the failure to take action on a separate court order or a separate
judge’s order, or the filing of a prosecutor, critically departed from fulfilling
the legal requirements of the prosecutor, violation of the law on state secrets,
breach of registration, storage and use of documents and other media
containing confidential information held by the state for which these persons
bear administrative responsibility on general grounds.

An exception to the general rule on disciplinary responsibility regarding
the grounds of disciplinary liability — a disciplinary offense commission — is
provided by the Law of Ukraine “On Prevention of Corruption” of
14.10.2014 No. 1700-V11?®. According to Part 5, Article 65 of the said Law,
a person who has been informed of a suspicion of crime committing in the

2 Anminicrpatusue npaso [Texcr] : mipyunuk / O. I1. butsax (kep.apt.kox.), B. M. Tapa-
myk, B. B. Boryupknii Ta in. ; 3a 3ar.pen. }O. I1. bursaka, B. M. I'apamyxka, B. B. 3yii. X. :
IMpago, 2010. 624 c.

Kopuyra JI. M. OcoOmuBOCTI IMCIMIUIIHAPHOI BiIMOBINATBHOCTI  AEPIKABHUX
ciyx00BIiB B YKpaiHi / 30ipHIK HayKOBHX Ipanb “AIMiHICTpaTHBHE NpaBoO YKpAiHM: CTaH i
mepcrekTHBH  po3BUTKY”: VI MixkHaponHa HaykoBo-TIpakTH4yHa KoH(epeHuis (M. Kuis,
23-24 Bepecus 2011 poky) / Pemxon. O. ®. Amzpiiiko (romoBa pex..kon.). K.: Imctutyt
neprkaBy i mpasa iM. B. M. Koperskoro HAH Ykpainn, 2011. 600 c. C. 479.

% [po 3amo6iranms xopynmii: 3axon Vipainu Bix 14.10.2014 Ne 1700-VII // Bimomocri
BepxosHoi Pagu Yipainu, 2014, N 49 (05.12.2014), ct. 2056.
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field of official activity shall be subject to removal from the exercise of his /
her powers in the manner prescribed by law. A person for whom a protocol
on administrative corruption offense has been drawn up, unless otherwise
provided by the Constitution and laws of Ukraine, may be suspended from
the exercise of official authority by the decision of the head of the body
(institution, enterprise, organization) in which he/she works, pending the
case conclusion by a court. Part two of Art. 65 of the said law establishes
that the person who has committed a corruption offense or an offense related
to corruption, but the court did not punish or impose it in the form of
deprivation of the right to occupy certain positions or engage in certain
activities related to corruption, however, the court did not apply or impose a
penalty on him/her in the form of deprivation of the right to occupy certain
positions or engage in certain activities related to the performance of
functions of the state or local self-government, or equivalent to these
activities, subject to disciplinary liability in the manner prescribed by law.

It should be noted that separate rules on liability for corruption or corruption-
related offenses under Art.65 of the Law of Ukraine “On Prevention of
Corruption” has been preserved, compared to Art. 22 of the Law of Ukraine
“On the Principles of Prevention and Combating Corruption”. The above applies
to the provisions on peculiarities of administrative liability.

Therefore, the regulation peculiarities of disciplinary liability by the
current legislation include:

— determination of norms of both administrative and labor law;

— for some categories of officials, the basis of disciplinary liability is
the commission of an administrative offense, including corruption.

Regarding the complaint as a procedural basis for the emergence of
procedural administrative-jurisdictional relations, it should be noted that its
content consists in the requirement to restore the rights and legitimate
interests of citizens violated by actions (inaction), decisions of state bodies,
local self-government bodies, institutions, organizations, unions of citizens,
enterprises, officials. Formulation this content follows from Part 3 of Art. 3
of the Law of Ukraine “On Citizens Appeal”. In this regard, E.Yu. Shved
correctly emphasizes the substantive nature of the complaint, as evidenced
by an experience analysis of the Institute of Administrative Justice. This
applies to countries such as the Netherlands, Austria, Poland, France. In the
last two countries, along with the complaint, the appeal right was established
in the form of a statement of claim?’.

2 Iligex E. 10. IpomecyambHi aKTH-ZOKYMEHTH y aAMiHICTPATUBHOMY CYZOYHHCTBI:
Jwc. ... K10.H. 12.00.07 — agminicTpaTHBHE NpaBo i mporiec; diHaHCOBe MpaBo; iHdopMamiiiHe
npaso / HIeen Enxyapn IOpiitoBinu / XapkiBchkuii HallioHaJbHMH yHIBEpCHUTET BHYTPIIIHIX
cmpas. X., 2009. 200 c.
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CONCLUSIONS

The essence of a legal conflict stems from its features, which are
recorded in the current legislation in the form of special legal states, conflict
situations, prohibitions, as well as violations of established legal
requirements. This means that the existence of legal requirements and the
obligation to comply with them is a conflict factor that affects the legal
relationship, as well as the administrative oversight of state executive bodies.

Therefore, conflicts in legal relations regarding the administrative
supervision of state executive bodies can be considered:

— as determinants of the application of certain types of administrative
supervision;

— as grounds for the emergence of administrative and legal relations on
the consequences of administrative supervision.

In the first and second cases, there are two sets of administrative-legal
conflicts: tort and administrative conflicts. When considering a legal conflict
from the standpoint of determination of certain administrative control and
supervisory relations, a subset of conflicts, the subject of which is related to
the presence of legal requirements and restrictions, is additionally included.
At the same time, it should be emphasized that under different legal
conditions (determination or consequence) there is a difference in the
content of the structural components of legal conflicts. Administrative-legal
conflicts are combined into one type of legal conflict — administrative-legal
conflict in the field of law and order.

Systematization of administrative-legal conflicts in the field of law and
order as a determinant of administrative supervision by state executive
bodies provides for the allocation of: 1) tort conflicts, which are divided
into: a) administrative-tort; b) conflicts, the subject of which is related to
legal requirements and restrictions; c) disciplinary conflicts; 2) management
conflicts, the existence of which is the basis of administrative appeal.

SUMMARY

The essence of a legal conflict stems from its features, which are
recorded in the current legislation in the form of special legal states, conflict
situations, prohibitions, including — in violation of established legal
requirements. This means that the existence of legal requirements and the
obligation to comply with them is a conflicting factor that affects the legal
relationship, including the administrative supervision of state executive
bodies.

The elaboration of scientific approaches to determine the essence of
categories “legal conflict”, “administrative-legal dispute”, “public-legal
dispute” allowed to include in the elements of administrative-legal conflict
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in the activity of bodies of executive power its subject and content.
Formulate general features of such of the conflict, on the basis of which the
signs of administrative-legal conflict in the sphere of administrative
supervision are formulated. Torts are the ones that are subject to legal
requirements and restrictions. This subgroup of tort conflicts makes up the
vast majority of conflicts as determinants of administrative oversight by state
executive bodies. Particular conflicts are those conflicts, the subject of which
is related to the presence of legal requirements and restrictions established in
the field of public order and security, certain areas of ensuring the safety of
life of the population.
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